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Abbott,  Henry  Railgard,  CcuUeeonur,  Kilkenny  -     17S 

Alliaon,  Jamei,  ComMxiUUtlrttt,  Limerick     -  425 
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Collen,  Daniel,  jnnr.,  17  *  18,  Highrtlirtet,  Kilkenny  •  106 
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Oallivan,  John,  Parrarunagh,  Kerry  •            -            •  684 

Gardiner,  Samuel,  Belfatt       ....  621 
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Ginney,  Hngh  S.,  KiUyleagh,  county  Damn    -            -  470 
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Grady,  George,  Ballybougk  Soad        ■            •            •  668 

Grant,  Michael,  King-ttreet,  Waterford          •            -  684 
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Hennesay,  John  James,  Kenmare,  county  Kerry  ■  363 
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Hiok^,  Jamea  F.,   48,   Lvaer   Mectlinburgh-itrtet, 
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Holland,  Catherine,  Togher,  Louth      ...  161 
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Hood,  Samnel,  Newfovmttemtrt,  Tyrone           -            -  809 

Horan,  Patrick,  senr.,  Tidlamore,  King'i  County  -  411 
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Kappock,  Michael,  Navan,  county  Meath        -  -  470 

Kealy,  James,  NewUmn  MiUt,  Trim,  county  Meath  •  605 

Kaegan,  Francis,  IZ,  Lower  Baggot-itreet,  Dublin  -  244 

Keeney,  Neal,  Dunkineely,  county  Donegal     -  -  828 
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Labertonohe,  Abel  William,  18,  Pleet-ttrtet,  Dublin   ■  279 

Lancashire,  John,  SailMoro',  Cavan  -                        -  809 

Laffan,  Thomas,  late  SandviUe,  Limerick         -            •  631 
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Miller,  Mathew,  Coojhuanuck,  county  Kilkenny 
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M'Crory,  John,  Cattlederg,  county  Tyrone      -            •  888 
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OnBame,  Edmnnd,  KeUt,  county  Sfeath 

O'Beiniek  Edwaid  a,  amithiteld,  Dublin 

O'Beinie,  Junes,  Elphin,  county  Soteommon  - 

O'Brien,  John,  1,  SheHoumeroad,  county  Dublin 
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THE  IRISH  LAW  TIMES  REPORTS. 
"  As  soon  as  a  report  is  published  of  any  case,  with  the 
name  of  a  barrister  attached  to  it,  the  report  is  accre- 
dited, and  may  be  cited  as  an  authority  before  any 
tribunaL"     The  charter  thus  expounded,  in  the  decla- 
ratory language  of  Lord  Weatbury,  is,  in  truth,  coeval 
with  the  foundation  of  our  jurisprudence.     And  those 
who  look  deeper  than  into  the  mere  surface  of  things 
will  need  no  suggestion  from  us  as  to  the  policy  of  this 
privilege,  ^hich  the  wisdom  of  our  ancestors  inaugurated 
in  the  public  interest,  and  which,  in  that  interest  also, 
the  Bar  should  ever  cherish  and  maintain.    To  the  Irish 
Bench  the  acknowledgment  is  due  that  never  have  they 
permitted  crude  conceptions  of  a  new-fangled  ezclu- 
sivenem  to  intervene  between  the  right  and  its  enjoy- 
ment, between  merit  and  its  palm.    The  Irish  Law 
Times  Reports,  indeed,  in  the  maturity  of  their  now 
assured  position,  need  no  pKce  Jttstificative ;  but  it  were 
oisy  in  tiie  pages  also  of  those  Reports  to  find  illustra- 
tions germane  to  our  statement.    It  has  happened  that 
the  authority  of  the   Irish  Law  Times  Reports  has 
been,  on  one  occasion,  disputed  at  the  Bar ;  we  would 
point  to  the  result.    In  the  case  of  Aahworth  y.  WMe 
(5  Ib.  L.  T.  B.,  189;  Ir.  R.,  6  C.  L.  570),  counsel  on 
dther  side  relied  on  two  opposing  authorities ;  but,  said 
one  of  the  counsel  (who,  himself,  has  since  contributed 
valuable  reports  to  our  pages),  "  the  case  in  3  Ir.  Com. 
law  is  an  authorized  report— that  reported  in  2  Ib. 
Law  Times  has  not,  such  weight."    "  I  cannot  agree 
with  you,"  rejoined  Whiteside,  C.J. ;  "  we  can  see  no 
reason  to  doubt  the  proprietv  of  the  report  in  the  Ibish 
Law  Times.    The  Reports  in  that  publication  are  very 
well  done,  and  appear  to  be  furnished  by  l^al  gentlemen 
who  very  well  understand  the  cases  reported.     It  is  a 
very  useful  publication."     And  there  the  cose  in  the  Irish 
Law  Times  Reports  was  followed,  though  in  opposition 
to  the  caae,  in  the  same  court,  reported  in  the  Irish 
Common   Law  Reports.     In  another  case,  Leonard  v. 
Brownryff  (6  In.  L.  T.  "R.  9 ;  Ir.  E.  6  C.  L.),  the  report 
of  Palmer  v.  Garrett,  in  5  Irish  I^w  Times  Reports, 
166,  was  questioned ;   but  said  Whiteside,  C.  J.,  "  I 
cannot  agree  in  the  observation  made,  when  counsel 
desire  to  get  rid  of  the  effect  of  that  case,  that  it  has 
been  inaccurately  reported.     I  think  it  has  been  very 
well  reported  in  the  Irish  Law  Times."    Now,  Palmer  v. 
(iarrett,  the  case  questioned,  was  a  case  in  the  Court  of 
Common  Pleas,  in  which  a  long  and  elaborate  judgment 
was  delivered  by  Monahan,  C.J. ;  and  it  again  came 
under  the  consideration  of  the  Court  of  Common  Fleas 
in  a  subsequent  caae  of  Byrne  v.  M'-Evoy  (6  In.  L.  T. 
R.,  23;  Ir.  R.  6  C.  L.,  568).    ''Palmer  v.  Garrett^' 
observed  Morris,  J.,   "is  very  fully  reported  in   the 
Irish   Law    Times  Reports;"  and,  added  Monahan, 
C.  J.,  "  I  may  mention  that  I  have  been  handed  a  proof- 
sheet  of  the  report  of  Palmer  v.  Garrett  for  the  Irish 
Reports ;  but  it  is  unnecessary  to  refer  to  it,     I  have 
read  through  the  judgment  as  given  in  the  Ibish  Law 
TiMBS,   and    it    is  there  most   accurately  reported." 
Again,  we  may  refer  to  the  observations  of  the  Court 
in  re  APAleese,  Ir.  R.,  7  C.  L,  148,  upon  the  accuracy 
of  another  report  which  appeared  in  this  Journal ;  in 
fact,  we  might  multiply  complimentary  citations  ad 
nauseam.     But  rather  should  we  observe  that,  in  no 


case,  has  any  one  of  our  Reports  been  stigmatized  as 
inaccurate  or  unreliable.  It  was  easy  for  the  sophist  to 
eulogize  Hercules ;  but  why  all  this  to-do,  said  a  bye- 
stander,  "  quis  viliq>eravit  ?  " 

Our  Subscribers,  however,  having  been  apprized  of 
the  exigency  which  has  arisen  in   reference  to  the 
increase  in  the  amount  of  the  yearly  subscription  to 
this  Journal,  to  which,  for  the  last  three  years,  Law 
Reports  have  been  added  at  considerable  expense  and 
supplied  gratuitously  with  the  Journal,  some  remarks 
upon  the  subject  may  not  be  considered  inopportune. 
Not  only  has  there  occurred  a  rise  in  material  and 
wages,  but  the  proprietor,  anxious  to  ensure  the  most 
careful  supervision  of  the  Reports,  has,  to  that  end,  at 
a  very  considerable  cost,  secured  the  additional  services 
of  a  gentleman  whose  acknowledged  skill  and  attention 
will  be  assiduously    devoted    to   the  editing  of  the 
Reports.     Particular  attention  will  be   paid  towards 
rendering  the  Reports  valuable  to  both  branches  of  the 
profession ;  and  for  that  purpose  members  of  the  Bar, 
competent  reporters,  have  been  appointed  to  represent 
the  Law  Times  Reports  in  each  of  the  Courts,  without 
exception,  henceforth.    Indeed,    it    is  on  all    hands 
admitted  that  the  reports  in  this  Journal  of  cases 
decided  in  the  Landed  Estates,  Probate,  Admiralty, 
and  Bankruptcy  Courts,  afford  almost  the  only  means 
of   learning   the    law  and  practice  of    their  several 
jurisdictions.     We    may   further    point  to  qur  Land 
Sessions'  Cases  as  an  important  speciality  of  the  Irish 
Law  Times  Reports.     Nor  are  these  the  only  cases  not 
to  be  found  report-ed  elsewhere.     Every  single  case,  as 
yet  reported,  upon  the  operation  of  the  Debtors  Act  has 
appeared  exclusively  in  the  Irish  Law  Times  Reports. 
Of  the  cases  reported  under  the  recent  Act  for  remit- 
ting actions  to  the  Civil  Bill  Courts  (and  collected  in 
the  work  of  Messrs  Ravanagh  and  Quill),  about  an 
entire  third  has  appeared  exclusively  in  the  Irish  Law 
Times   Reports ;   the  remaining  two-thirds,  with  but 
one  or  two  exceptions,  having  been  also  fully  reported 
in  this  Journal.     While,  in  the  t.!ourt  of  Bankruptcy, 
not    only    has    every    single    case   under  the  recent 
Amendment  Act,   as  yet  reported,  appeared   in   the 
Irish    Law    Times    Reports    (never    less    fully,    and 
sometimes  much  more   fully   than   elsewhere),   but  a 
large  majority  of   these   cases,   also,   are  exclusively 
reported  in  our  pages,  and  in  an  authentic  form.     We,  on 
our  part,  -also,   have  found  room  for  the  Reports  of 
Assize  and  Quarter  Sessions  cases,  and  yet,  with  all 
this  additional  and  mostly  exclusive  matter,  we  have 
been  enabled,  furthermore,  to  present  complete  Reports 
(sometimes  the  only  complete  reports)  of  the  lengtniest 
and  most  important  decisions  in  the  Superior  Courts  of 
Law  and  Equity,  including  those  of  the  Court  of  Land 
Cases  Reserved.    Neither  have  we  spared    pains  or 
expense  to  render  the  miscellaneous  portion   of    the 
Journal   both  interesting    and    practically  useful — in 
some  instances  practically  useful  in  the  highest  d^ree. 
Have  we  taken  more  credit  than,  whatever  it  be,  is 
but  justly  the  due  of  this,   the  only  Law   Journal 
established  in  Ireland  ?     May  we  not  solicit  an  increased 
support  from  the  profession,  not  only  as  regards  the 
number  of  subscribers,  but,  also,  as  regards  the  contri- 
butions of  legal  postings  from  many  of  our  subscribers 
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and  from  the  different  Courts  ?  If  it  is  desirable  that 
the  Irish  Law  Times,  hitherto  found  efficient,  should 
survive  for  many  a  new  year  yet  to  come,  what  we 
necessarily  seek,  and  what  we  submit  we  have  earned, 
should  needs  be  conceded. 


THE  IRISH  BENCH. 


A  Scotch  Member  of  the  House  of  Commons,  Mr. 
M'Laren,  has  just  been  looking  over  the  statistics  of 
the  Irish  legal  establishment,  with  the  object  of  getting 
his  countrymen  to  raise  a  cry  of  "justice  to  Scotland, 
or  rather  to  attempt  to  reduce  the  public  expenditure 
in  Ireland.  The  worthy  Scot  finds  that  in  Ireland 
there  are  twen^  judges  m  the  Supreme  Court;  there 
are  seventeen  of  them  who  get  from  ^3,600  to  £8,000. 
There  is  one  Probate  judge  at  £3,500,  and  two  in  the 
Landed  Estates  Court  ^t  £3,000  each.  There  are 
twenty  judges,  therefore,  in  Ireland,  in  what  might  be 
called  the  Supreme  Courts,  and  they  get  £80,600.  In 
Scotland  there  are  thirteen  judges,  who  receive  from 
£3,000  to  £4,000  each,  and  they  get  £41,300  among 
them.  Our  censor  finds  that  the  Irish  judges  get  about 
twice  the  amount  of  public  money  which  the  Scotch 
judges  get,  and  his  opinion  is  that  there  is  far  less  law 
and  justice  required  to  be  dispensed  in  Dublin  than 
there  is  in  Edinburgh. 

It  is  rather  inopportune,  we  confess,  to  have  to  meet 
this  statement,  but  the  difference  in  the  number  of  the 
population,  3,500,000  against  5,500,000,  and  parUcularly 
the  different  social  conditions  arising  out  of  the  history 
of  the  coimtry  since  the  Revolution,  or,  indeed,  since  the 
Cromwcllian  settlement,  fully  account  for  the  neces- 
sity. In  Scotland  there  are  few  judges,  but  sufficient 
in  proportion  to  the  legal  business  and  population.  In 
England  there  are  not  sufficient  judges  for  the  work, 
nor  are  they  sufficiently  paid,  as  is  amply  proved  by  the 
fact  that  in  a  late  instance  an  Enghsh  judge  actually 
lost  his  reason  from  overwork;  others  have  lost  their 
health  and  lives  from  the  same  cause.  Secondly,  the 
business  is  much  in  arrear ;  and,  lastly,  the  leaders  of  the 
Bar  are  not  willing  to  accept  the  dignity  with  its 
emolument,  in  exchange  for  their  professional  income 
with  its  attendant  exertion.  We  shall  return  to  this 
subject  next  week  in  reference  to  the  vacancy  on  the 
Bench  created  by  the  lamented  death  of  the  late  Chief 
Baron. 


FUNERAL  OF  THE  LATE  CHIEF  BARON 
PIGOT. 

The  renuuns  of  this  distinguished  and  revered  Jadge  were 
removed  on  Friday  morning,  the  26th  nit.,  from  Us  late 
residence,  14,  Merrion-sqaare,  East,  for  conveyance  by  train 
to  Kilwortb,  county  of  Cork,  the  family  burial  place. 
The  high  estimation  in  which  he  was  held,  as  an  upright 
courteous  Judge  and  good  citizen,  was  to  be  seen  in  the 
vast  concourse,  composed  of  persons  of  all  creeds,  who 
attended  the  funeral.  Nearly  all  the  members  of  the 
judicial  bench — ^those  who  wero  absent  being  prevented 
from  attending  by  canses  which  they  could  not  control — 
were  present  on  the  mournful  occasion,  as  were  also  the 
leading  and  many  of  the  junior  members  of  the  bar,  a 
number  of  the  profession  of  attorneys  and  solicitors,  and 
representatives  of  several  of  the  literary  and  scientific 
institutioiis  of  the  city.  The  general  body  of  the  citizens 
were  fittingly  represented  by  the  Right  Hon.  the  Lord 
Mayor,  who  was  present  in  his  state  chariot,  and  several 
other  prominent  gentlemen.  The  remains  were  enclosed  in 
a  massive  polished  oak  coffin,  bearing  a  large  plate  contain- 
ing the  inscription — "  The  Right  Hon.  Chief  Baron  Pigot, 
died  December  22nd,  1873,  aged  76  years— R.I.P."  The 
chief  mourners  were  Dr.  Lyons,  son-in-law  ;  David  Pigot, 
Master  of  the  Court  of  Exchequer ;  and  Mr.  Thomas  Pigot, 
sons  of  the  deceased,  and  three  grandsons,  Mr.  David  Pigot, 


Mr.  Edwatd  Pigot,  and  Mr.  Lonis  Pigot.  The  funeral 
cortege  left  Merrion-squaro  at  a  quarter  to  eight  o'clock, 
and  proceeded  by  Nassau-street,  Dame-street,  Parliament- 
street,  and  the  quays,  to  the  King's  Bridge  Terminus. 

Amongst  those  present  we  observed  : — The  Right  Hon. 
Abraham  Brewster,  Right  Hon.  the  Lord  Mayor,  the  Right 
Hon.  William  Cogan,  M.P.  ;  the  Lord  Chief  Justice  of  the 
Queen's  Bench,  Chief  Justice  Monahan,  Right  Hon.  bir 
Joseph  Napier,  the  Lord  Justice  of  Appeal,  the  Vice-Chan- 
cellor,  Mr.  Justice  O'Brien,  Mr.  Justice  Lawson,  Mr. 
Justice  Morris,  Baron  Fitzgerald,  Baron  DeaSy,  Mr. 
Justice  Fitzgerald,  Mr.  Justice  Barry,  the  Provost  of 
Trinity  College,  Hon.  Justice  Flanagan,  Rev.  Professor 
Jellett,  Hon.  Justice  Miller,  Hon.  Justice  Harrison,  Dr. 
Banks,  Sergeant  Armstrong,  the  Right  Hon.  the  Attomey- 
.General,  the  Solicitor-General,  Mr.  H.  O'Hara,  Q.C. ;  Hon. 
Judge  Warren,  R.  D.  Kane,  eolieitor;  Mr.  Pilkington, 
Q.C. ;  Mr.  Jellett,  Q.C. ;  Mr.  Purcell,  Q.C. ;  Mr.  John 
Lentaigne,  Mr.  Murland,  Crown  Solicitor;  Mr.  John 
O'Hagan,  Q.C.  ;  Mr. Monahan,  Q.C. ;  Mr.  Robinson,  Q.C.; 
Mr.  C.  J.  Coffey,  Q.C.,  Chairman,  county  Londonderry ; 
Mr.  Joshua  Clarke,  Q.C. ;  Master  Coffey ;  Mr.  Bmoe,  bar- 
rister ;  Mr.  Samuel  Ferguson,  Q.C. ;  Mr.  Kane,  Q.C. ;  Sir 
F.  W.  Bra^,  Q.C. ;  Mr.  Cree,  barrister  ;  Mr.  Harris,  Q.C. ; 
Mr.  John  Harris,  barrister;  Mr.  W.  Griffin,  barrister; 
Mr.  D.  Lynch,  barrister ;  Mr.  Wm.  Armstrong,  barrister  ; 
Mr.  Peter  O'Brien,  barrister  ;  Mr.  P.  Martin,  barrister ;  Mr. 
Weir,  barrister ;  Mr.  Neligan,  Q.C. ;  Mr.  Dalton,  solicitor ; 
Mr.  Kenny,  banister ;  Mr.  W.  Short,  barrister ;  Sir  Robert 
Kane,  Mr.  Blackburn,  Mr.  P.  J.  Smyth,  M.P. ;  Mr.  Arthur 
O'Hagan,  Mr.  Wm.  Roche,  Sergeant  Sherlock,  M.P.  ;.Mr. 
Storey,  Secretary  Queen's  Colleges ;  Mr.  David  Coffey, 
Mr.  Wm.  Napier,  Mr.  Reeves,  barrister ;  Mr.  Andrew 
Palles,  C.E.;  Mr.  Ignatius  Kennedy,  Mr.  Wm.  O'Brien, 
Q.C. ;  Mr.  Yeo,  Master  Burke,  Mr.  Beytagh,  Q.C. ;  Mr. 
Greene,  Q.C. ;  Mr.  Mathew  Cane,  solicitor ;  Mr.  Thomas 
Fitzgerald,  Crown  Solicitor;  Mr.  Cojppinger,  barrister; 
Mr.  Constantino  Molloy,  barrister;  Mir.  J.  A.  Curran, 
barrister;  Mr.  Nicolls,  barrister;  Mr.  Charles  Meldon, 
barrister ;  Mr.  William  O'Connor  Morris,  Mr.  Gerald 
Fitzgibbon,  Q.C.  ;  Mr.  S^amud  Walker,  Mr.  A  M  Porter, 
Q.C. ;  Mr.  Arthur  P.  Clay,  barrister  ;  Mr.  D.  C.  Heron, 
Q.C.,  MP.,;  .Mr.  John  Chute  Neligan,  Mr.  Michael 
O'Loghlen,  barrister  ;  Mr.  George  Perry,  barrister  ;  Charles 
Kelly,  Q.C,  Chairman,  County  Longford;  Mr.  A  O. 
Palles,  Mr.  Charles  Kennedy,  Mr.  A  D.  Gusty,  barrister; 
Stanislaus  J.  Lynch,  Registrar  Landed  Estates'  Court; 
Mr.  George  Arbuckle,  Itegistrar  to  the  deceased  judge ; 
John  Vincent  Legge,  Chief  Clerk  Court  of  Exchequer; 
Mr.  Henry  J.  Monahan,  Mr.  Arthur  Greene,  Master 
Lane,  Mr.  Thomas  R.  Crawford,  J.  O.  Overend,  Trevor 
Overend,  Thomas  H.  Kane,  solicitor,  Mr.  J.  W.  Murland, 
Mr.  James  Martin,  J.P. ;  W.  Findlater,  Dr.  R.  R.  Madden, 
and  Dr.  T.  Madden,  ftc. 

On  the  arrival  of  the  funeral  cortege  at  the  railway 
terminup,  the  remains  were  removed  to  a  van,  which  was 
then  attached  to  the  nine  o'clock  train,  and  conveyed  to 
Cork. 

The  remains  were  brought  to  Mallow  by  mail  train  at 
half-past  one,  and  were  conveyed  direct  to  Fermoy,  arriving 
at  half -past  two.  They  were  received  by  a  large  number  of 
friends  and  tenantry  of  the  deceased,  the  road  about  the 
station  being  thronged  by  carriages  and  cars,  while  numbers 
of  the  farmers'  attended  on  horseback.  At  three  o'clock  the 
fnrieral  procession  was  formed,  and  started  for  the  old  grave- 
yard at  Kilgullane.  The  cortege  was  of  great  length. 
Amongst  those  present  were  :  —David  R.  Pigot  and  Thomas 
Pigot,  sons  of  the  deceased  ;  M.  O'Biien,  J.P. ;  J  Gavin, 
W.  K.  O'Brien,  Captain  Barry,  N.  Morrogh,  Kilworth ; 
S.  GiUman,  Crown-Solicitor,  Cork ;  E.  Rice,  Kilworth ;  T. 
Dennehy,  R.M. ;  A.  Herley,  J.  Downing,  Ashfield,  ;  Dean 
Mahony,  P.P.  ;  Rev.  Dr.-  Rice,  CbarleviJle ;  Rev.  J.  Fiti- 
patrick,  P.P.,  Kilworth;  Rev.  M.  Burden,  C.C;  Rev.T. 
Higgins,  Rev.  M.  Russell,  Rev.  D.  Casey,  P.P. ;  Rev.  D. 
Keeffe,  J.  Newstead,  J.  O'Sullivan,  M.  Moloney,  Ac.  The 
funeral  pasiied  through  Fermny  and  Glanworth,  and  reached 
Kilgullane  about  five  o'clock.  The  funeral  service  was 
read  by  Dean  Mahony,  and  the  remains  were  interred  amid 
marked  demonstrations  of  respect  and  sorrow. 
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LAND  TBANSFER. 
Tn-nfer  of  Lastd  and  Segittration  of  Title :  atthe  giiaUon 
tUndt  A.D.  ISnS  in  England  and  Ireland.     Bjr  E.  Dennt 
Ubuh,  of  the  Middle  Temple,  Bm-rister-at-Law,  Priodp*! 
Officer  of  the  Record  of  lltle,  Ireland. 
[Read  at  the  SoeUl  Seienoe  Congreas,  Norwich.  October,  1 873.] 

Although  the  subject  of  land  transfer  and  registration  of 
title  has  on  Beveral  occagions  been  brought  under  the  notice 
of  this  Association,  that  subject  has  hardly  received  more 
attention  than  it  merits.  It  is  intrinsically  a  difficult  one, 
leqtiiring  much  time  and  many  experiments  for  its  proper 
daddatioii.  To  state  the  mere  history  and  present  position 
of  the  qaestion  would  be  in  itself  no  slight  task,  and  there- 
fore I  shall  assume  that  this  department  of  the  Association 
is  not  oblivious  of  the  facts  and  arguments  which  have  from 
time  to  time  been  presented  to  its  notice.  They  will  be 
foond  scattered  tlirough  the  annual  volumes  of  "Transac- 
tions ;"  and  many  of  them  were  dearly  and  ably  brought 
to  miod  by  t^r  B.  R.  Torrens  in  his  paper  read  before  the 
Association  so  lately  as  the  meeting  of  1872. 

As  far  bock  as  the  year  1859  some  of  the  most  eminent 
lawyers  in  England  bad  come  to  the  conclusion  that  the 
only  mode  of  simplifying  tities  to  real  estates,  anil  of 
fadlitating  the  sale  and  transfer  of  them,  wai  to  establish  a 
new  reeitter  which  should  disclose  the  tictual  ovmerthip  of 
land.  Rcgiatration  of  the  contents  of  deedi  had  been  intro- 
duced for  certain  English  counties — York  and  Middlesex — 
early  in  the  last  century ;  also  a  central  office  of  exactly 
similar  character  for  the  whole  of  Ireland,  which  is  still  in 
operation,  it  would  have  been  strange  if  this  legislation  of 
the  time  of  Queen  Anne  were  found  sufficient  for  the 
exigencies  of  modem  times  :  suffice  it  to  say  that  the  prin- 
dple  of  the  registration  of  deeds  has  been  condemned  by  all 
competent  authorities,  notably  by  the  Koyal  Oomminsioners 
of  1857,  whose  Keport,  contained  (with  the  evidence)  in  a 
ponderous  blue  book,  is  a  valuable  repertory  of  information. 
In  Ireland,  so  far  back  as  the  year  1849,  the  complication 
of  titles  had  become  a  public  evil  of  the  greatest  magnitude  ; 
and  the  remedy  was  found  in  the  establishment  uf  the 
**  Incumbered  Estates  Court,"  which,  during  the  nine  years 
of  its  duration  under  that  name,  absolutely  and  indefeasibly 
cleared  the  titles  of  lands  of  the  aggregate  value  of  twenty 
xnilliona  sterling.  In  1858  this  tribunal  was  rendered  per- 
manent under  the  designation  of  "  Landed  Estates  Court," 
with  enlarged  jurisdiction.  Power  was  given  to  give 
conveyances  and  declarations  of  title  of  land  of  all  tenures, 
incumbered  or  otherwise.  This  court  is  now  usually 
resorted  to  whenever  an  Irish  estate  is  to  be  sold,  for 
purchasers  insist  on  that  perfect  guarantee  of  title  which 
the  court  alone  confers.  On  an  average  about  200  estates 
of  various  sizes  pass  through  its  hands  annually,  and  of 
these  the  value  may  be  roughly  estimated  at  a  million 
sterling. 

In  1859  two  bills,  very  carefully  drawn  by  Pir  H. 
Tbring,  were  introduced  by  Lord  Cairns  (then  Ijolidtor- 
GeneralX  whose  elaborate  speech  on  bringing  them  forward 
in  the  House  of  Commons  (February  11,  1859)  niay  be 
referred  to  as  an  admirable  summary  of  the  evils  exiutiug 
and  of  the  remedies  proposed.  Une  of  these  bills  was  for 
the  eetablishment  of  a  Landed  Estates  Court  for  England. 
to  be  presided  over  by  "Judicial  Conveyancers,"  who, 
without  asimming  the  dignity  and  state  of  vice-chancellors, 
would  have  gradually  cleared  off  those  complications  of 
title  which  render  many  estates  unsaleable,  and  render  all 
estates  only  saleable  under  conditions  more  or  leas  injurious, 
and  at  considerable  expense.  The  second  l)ill  was  to 
eatabliab  a  register  of  the  titles  so  jndidally  ascertained,  in 
order  that  Aiture  coroplicationa  might  he  impossible.  Un- 
fortunately these  two  bills  (although  &vouiably  received) 
were  dropped,  and  have  never  been  re-introduced.  Most  ot 
the  advantages  which  they  would  have  secured  for  English 
titles  were  about  the  same  time  secured  for  property  in 
several  of  onr  colonies,  under  the  system  with  which  the 
name  of  Sir-  R.  R.  Torrens  is  so  boouarably  associated. 
"The  Real  Property  Act"  of  South  AustraUa,  prepared 
under  his  directions  in  1858,  was  the  beginning  of  a  series 
of  meainres  which,  although  at  first  meeting  with  strong 
oppodtion,  have  worked  most  successfully  and  benefidally. 


The  Act  of  1862  (25  &  26  Vic.,  c.  53),  known  as  Lord  " 
Westbury's,  established,  as  is  well  known,  a  register  of 
indefeasible  tities  open  to  such  landowners  as  chose  to 
submit  their  titles  for  examination.  No  judicial  powers 
were  conferred,  and  the  absence  of  such  powers  appears  to 
have  militated  against  the  success  of  this  measure,  which 
has  not  worked  extensively.  Sir  R,  R.  Torrens  showed  last 
year  that  there  were  other  defects  in  the  Act  of  1862.  In- 
stead of  simply  stating  the  ownerAip  of  the  land,  this 
registry  admits  of  deeds  and  instruments  of  any  kind  being 
brought  in ;  from  which  it  follows  that  many  of  the  tities 
will  in  course  of  time  become  again  involved  in  complica- 
tion. Lord  Westbury,  who  can  no  longer  vindicate  his 
handiwork,  probably  deemed  it  judidous  to  give  latitude  to 
the  conveyancers,  not  imposing  on  them  any  new  and  in- 
flexible method  which  might  prove  distasteful.  Hence  his 
Act  allowed  deeds  of  any  kind  to  be  registered,  although 
the  immense  preponderance  of  authority  then  was,  and 
more  distinctiy  is  now,  in  favour  of  a  register  of  limple 
ovmer$hip,  as  in  the  case  of  Government  stock  and  railway 
shares. 

All  who  are  familiar  with  this  inquiry  will  remember 
that  other  defects  were  brought  to  light  by  the  latest  com- 
mission of  inquiry,  that  wbidi  reported  in  1870.  The  blue 
book  issued  by  those  commissioners  contains  a  mass  of  in- 
formation on  the  working  of  Lord  Westbury's  Act,  and  the 
hindrances  of  all  kinds  in  the  way  of  its  working.  It  also 
contains  proposals  for  remedying  the  defects,  and  greatly 
enlarging  the  scope,  of  the  land  registi7.  It  is  not  too 
much  to  expect  that  for  many  years  to  come  any  legisla- 
tion on  the  subject  will  be  devised  with  a  view  to  carrying 
out  these  recommendations. 

It  is  observable  that  by  the  learned  and  acute  persons 
wbo  conducted  this  inquiry,  as  by  Sir  R.  B.  Torrens,  the 
simplicity  of  the  register  is  held  to  be  a  matter  of  supreme 
importance.  Trusts  should  (they  consider)  be  altogether 
excluded  :  property  in  settlement  should  be  transferred  into 
the  names  of  the  trustees  :  if  any  improper  dealing  is  to  be 
guarded  against,  this  must  be  done  by  a  caveat.  Only  short 
statutory  forms  of  deeds  are  to  be  accepted  for  registration, 
as  in  the  case  of  Government  stock.  Spedal  clauses  must 
he  embodied  if  they  are  required  in  separate  instruments,  of 
which  the  Registrar  will  make  no  note  on  the  r^iister, 
although  they  may  be  deposited  for  safe  custody. 

These  recommendations,  and  many  others  which  cannot 
here  be  noticed,  have  been  kept  in  view  in  the  preparation 
of  the  bill  by  the  present  Lord  Chancellor,  which  proposes 
to  repeal  Lord  Westbury's  Act,  re-enacting  many  of  its 
clauses,  and  making  such  changes  in  the  laud  registry  as  longf 
experience  and  fiill  considerations  have  suggested.  The 
Lord  Chancellor's  bill,  after  being  read  a  first  time  in  the 
House  of  Lords  in  April,  1873,  made  no  further  progress, 
but  it  can  hardly  be  doubted  that  it  will  be  re-iutroduced ; 
and  in  the  meantime  it  is  must  desirable  that  the  intelligent 
criticism  of  legal  minds,  conversant  with  the  difficulties 
which  surruuud  this  question,  should  be  directed  towards  it, 
with  a  view  of  perfecting  a  measure  the  importance  of 
which  can  hardly  be  over-estimated. 

This  is  no  fitting  opportunity  for  examining  the  details  of 
a  bill  contaiiung  173  clauses ;  some  of  them  seem  to  require 
amendment,  and  the  scheme  as  a  whole  ought  to  be  care- 
fully revised  in  view  of  the  experience  lately  gained  in 
Ireland  under  a  system  which  now  calls  for  a  brief 
notice. 

In  the  year  1865,  after  many  years  working  of  the  tribu- 
nal which  has  jurisdiction  over  tities  to  land  in  Ireland,  a 
bill  was  passed,  opening,  for  the  use  of  such  as  chose  to 
avail  themselves  of  it,  a  register  or  record  of  indefeasible  or 
parliainentnry  titles.  The  project  was  of  a  very  limited  and 
tentative  kind.  The  Grovenmient  of  that  day  refused  to 
establish  any  new  department,  and  required  certain  of  the 
existing  officials  of  the  Landed  Estates*  Court  to  undertake 
the  duties  and  responsibilities  imposed  by  this  Act.  Evi- 
dently this  was  inaugurating  a  new  system  under  conditions 
as  unfivourable  as  could  well  be  imagined  ;  and  there  were 
many  other  discouragements  in  addition  to  active  opposition. 
Perhaps  there  is  no  such  instance  on  record  of  a  new  and 
most  important  function  thrust  upon  a  public  department 
already  occupied  with  other  business,  and  without  adequate 
machinery  of  any  kind.    If  the  Govemmdit  had  ordered 
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the  Trinity  House  to  conduct  a  deep-sea  exploration,  or  had 
ordered  that  Armstrong  guns  should  (for  economical 
reaaoDs)  be  cast  in  the  workshops  at  Woolwich,  in  which 
the  andiors  are  forged,  the  absurdity  would  have  been 
obviooa.  The  pablic  mind  acknowledges  it  as  axiomatic 
that  new  and  importaot  work  shall  be  committed  to  willing 
as  well  as  to  competent  hands,  furnished  with  all  things 
necessary  for  the  undertaking. 

Law  reforms  have  little  interest  for  the  general  public, 
and  amongst  the  ranks  of  the  lawyers,  where  there  is  a 
better  comprehension  of  the  matter,  there  is  much  silent 
repugnance  to  simplification  of  processes.  Far  be  it  from 
me  to  say  that  complication  and  consequent  expense  are 
preferred  fot  their  own  sake  by  lawyers,  or  valued  from  any 
motive  arinng  ont  of  self-interest.  The  troth  is,  that  old 
and  well-known  paths  are  as  a  rule  preferred  to  such  as  are 
untrodden  ;  and  that  from  tradition,  usage,  and  m$  inertice, 
the  profession  is  for  the  most  part  found  arrayed  against 
even  so  evident  an  improvement  as  registration  of  title  to 
real  property. 

Becurring  to  the  experiment  now  for  some  years  past  in 
trial  in  Ireland,  it  is  found  that  the  legal  practitioners  prefer 
the  old  system  of  registering  deeds  under  the  statute  of 
Anne,  because  they  understand  it.  The  purchasers  of  land 
in  the  Estates'  Court  are  (with  very  rare  exceptions)  wholly 
ignorant  of  the  points  of  difference  between  the  two  rival 
nrstems,  and  they  place  the  matter  entirely  in  the  bands  of 
ueir  solicitors.  The  solicitors,  willing  to  go  in  the  groove 
to  which  they  are  accustomed,  and  in  some  instances  not 
even  making  themselves  acquainted  with  the  new  Act,  send 
the  clients  for  signature  a  form  of  "  requintion  exdvding  Ihe 
Act."  Hence  it  follows  that  in  about  nine  instances  out  of 
ten  the  new  proprietor  shuts  himself  out  of  the  advantages 
which  the  Act  was  designed  to  confer  upon  him. 

Such  is  the  practical  working  of  a  voluntary  and  permissive 
Act.  The  fact  that  it  it  voluntary  and  permissive  militates 
against  its  success.  Over  and  over  again  the  question  has 
been  asked — If  Parliament  really  approves  of  this  system  of 
registering  titles,  why  is  it  not  made  general  and  compul- 
sory ?  The  permissive  clause  may  be  regarded  as  merely  a 
weak-minded  evasion  of  responsibility  on  the  p.irt  of  the 
legislature,  and  as  imposing  undue  responsibility  on  indivi- 
duals. The  solicitor,  therefore,  declines  the  renponsibility 
of  advising  his  client  to  come  within  the  scope  of  a  new  law, 
as  to  which  the  legislature  has  spoken  in  so  doubtful  a  man- 
ner, and  which  has  not  been  construed  and  expounded  by 
the  Courts  of  Justice.  In  short,  both  in  England  and  Ire- 
land, the  question  has  hitherto  (to  use  plain  language)  been 
unworthily  dealt  with,  if  not  shirked.  A  vastly  improved 
system  has  been  sanctioned  in  such  a  feeble  and  half  minded 
way  that  people  are  afraid  of  it :  and  on  the  whole  they 
prefer  evils  to  which  they  are  accustomed,  to  benefits 
placed  before  them  in  an  unattractive  and  inadequate 
mvuner. 

The  Report  of  1870  ahowB  that  there  was  a  notion 
abroad  that  Lord  Westbnry's  Act  "  was  not  intendtd  to 
work ;"  and  in  Ireland,  when  the  legal  profession  saw  that 
even  offices  and  clerks — the  ordinary  machinery  of  busi- 
new--~were  denied,  they  refused  to  believe  that  the  new 
systkdn  was  really  intended  to  supersede  the  old  registration 
of  deMs,  and  many  thought  it  unnecessary  even  tn  inquire 
into  4ta  merits.  In  short  the  limited  operation  of  the  Act  is 
distinctly  chargeable  on  the  unfavourable  conditious  under 
which  it  was  introduced.  Yet  I  must  emphatically  deny 
that  the  Acts  introducing  registration  of  title  in  England 
under  the  Act  of  1862,  and  in  Ireland  under  the  analogous 
Act  of  1865,  have  proved  to  be  failures.  It  is  true  that  not 
more  than  five  or  six  hundred  separate  properties  altogether 
have  been  registered  under  each  of  those  Acts.  It  is  true 
that  the  rate  of  progress  is  so  slow  that  centuries  would  be 
required  for  bringing  the  landed  property  of  the  country 
generally  under  the  new  syxtem.  What  has  been  effected  is 
fittle  more  than  experimental,  but  the  experiment  has  been 
tried  and  is  found  successful.  If  a  new  steam-plough  is 
found  effective  in  its  working  over  an  area  of  50  acres,  the 
conclusion  naturally  arrived  at  is  that  similar  machinery 
would  prove  effective  over  the  entire  county.  Large 
quantities  of  material  are  not  regarded  by  chemists  snd 
other  scientific  enquirers  as  nece^sary  for  the  purposes  of 
experiment.     As  regards  the  Irish  registration  of  title  (that 


with  which  I  am  most  intimately  acquunted),  it  can  be 
shown  that  notwithstanding  some  defects  in  the  Act,  and 
many  difScultien  thrown  in  the  way  of  its  working,  the 
result  is  highly  promising.  The  machinery  is  found  to  work 
smoothly  and  satisfactorily,  and  so  fnr  it  ftilfils  the  hopes  of 
its  inventors.  A  Parliamentary  return  of  the  sessiim  of 
1872  shows  that  ordinary  dealings  with  land  may  by  its 
means  be  enormously  simplified.  A  sale  or  mortgage  may 
in  ordinary  oases  be  b^un  and  completed  within  the  space 
of  one  hour,  and  with  absolute  security  to  the  purchaser  or 
mortgagee.  The  new  register  even  now  is  almost  as  simple 
in  working  as  the  bank  register  of  Government  stock.  A 
few  formalities  as  to  due  execution  of  instruments,  identi- 
fication, &a.,  are  strictly  observed,  and  very  brief  and  simple 
forms  of  trausfer  and  of  charge  may  be  used.  I  say  mag  be 
used,  because  as  the  Act  stands  the  parties  are  at  liberty  to 
draw  up  their  instruments  in  any  form  which  they  may 
prefer.  Sometimes  long  and  complicated  deeds  are  brought 
to  the  office,  and  as  the  officer  is  obliged  carefully  to  read 
them  over,  in  order  that  he  may  make  a  correct  note  of  their 
contents  and  legal  effect,  delay  is  in  such  a  case  imavoidable. 
^ot  where  the  short  statutory  forms  are  used,  transactions 
are  completed  with  hardly  more  delay  than  is  involved  in 
the  transfer  of  Three  per  Cent.  Consols,  or  of  the  stock  of  a 
railway  company. 

After  careful  consideration,  extending  over  some  years, 
and  aided  by  practical  knowledge,  I  have  come  to  the  con- 
clusion that.  Sir  R.  R.  Torrens  is  right  in  requiring  that 
simple  forms  of  transfers,  Slc.  should  alone  be  acceptt-d.  Ex- 
perience has  shown  that  the  business  of  a  transfer  office  can- 
not be  readily  got  through  if  the  conveyancing  forms  are 
uncontrolled.  Last  month,  e^^  a  deed  dealing  with  an 
estate  on  the  Irish  record  of  title,  and  which  occupied 
14  folio  pages  of  parchment,  was  brought  fur  registration. 
It  was,  in  fact,  a  settlement  of  no  simple  kind,  and  to  any 
officer  who  had  not  been  legally  trained  it  was  all  but  unin- 
telligible ;  while  the  trained  lawyer  would  hardly  undertake 
to  read  and  make  a  correct  abstract  of  such  a  deed  in  much 
less  than  an  hour.  Such  an  incident  would  impede  all  the 
business  of  a  public  office,  in  which  arrears  must  not  be 
allowed  to  accumulate. 

This  option  of  bringing  in  deeds  of  any  length,  and  in  any 
form,  is  therefore  one  of  the  main  defects  of  the  system,  as 
it  is  now  in  operation  both  in  England  and  Ireland.  The 
permissive  character  of  the  legislation  hitherto  effected  is 
the  other  important  defect.  There  are  minor  defecti) :  but 
it  is  unnecessary  to  prolong  this  paper  by  entering  into 
details  which  involve  no  principle,  and  which  are  only  in- 
telligible to  such  as  are  perfectly  conversant  with  the 
existing  act. 


THE  ESTATES  OF  PARTNERS  IN  BANK- 
RUPTCY.—III. 

It  will  have  been  seen,  as  of  course  might  have  l>een 
expected,  that  the  first  question  arising  when  members  of 
an  alleged  partnership  fail,  mubt  be  one  of  evidence,  what 
is  partnership  and  what  is  separate  property.  Apart  from 
the  common  law  doctrine  that  a  partnership  may  be  created 
by  parties  holding  themselves  out  to  the  world  as  such,  Se 
Bowland  and  Crankthaw  (L.  Rep.  1  Ch.  App.  421),  referred 
to  ii^  our  first  article,  shows  that  where  it  is  proved  that  no 
partnership  in  effect  existed,  the  property  which  was  the 
subject  of  juint  dealing  will  be  coiuidered  by  the  Court  of 
Bankruptcy  as  joint  assets.  And  the  partnership  may 
possibly  be  proved  to  have  extended  to  particular  dealings, 
and  not  to  have  been  a  general  partnership,  and  the 
complicated  question  may  arise,  to  meet  which  sect.  37  of 
the  last  Bankruptcy  Act  was  enacted. 

Having  diocussed  the  general  principles  regulating  the 
liabiliiy  respectively  of  joint  and  separate  estates,  and  the 
right  of  proof  of  joint  and  several  creditors  respectively, 
we  will  here  shortly  notice  the  procedure  provided  by  the 
statute  for  dealing  with  insolvent  partners  and  partnerships. 
By  sect.  108  of  the  Act,  any  creditor  whose  debt  is  sufficient 
to  entitie  him  to  present  a  bankruptcy  petition  against  all 
the  partners  of  a  firm,  may  present  such  petition  against 
any  one  or  more  partners  of  such  firm,  without  including 
the  otbert.  This  is  a  useful  alteration  of  the  old  law,  it 
formerly  being  essential  to  the  validity  of  a  joint  adjudica- 


Digitized  by 


Google 


1874] 


AND  SOLICITORS'  JOURNAL. 


6 


tion  that  it  should  inclode  all  th«  members  at  a  firm,  and  U 
for  any  Teason  a  oommiasion  oould  not  be  maintaiDed 
against  one  partner,  a  joint  commisaion  against  the  other 
oould  not  be  supported,  it  was,  therefore,  necessary  to 
take  oat  separate  oommissious  against  each  partner.  A 
farther  reform  is  provided  b;  sect.  101,  by  which  power  is 

S'ven  to  dismiss  a  petition  againnt  some  respondents  only. 
X.  Kofaoon  says  ^p.  574)  that  it  would  seem  doubtful 
whether  the  above  provisions  authorize  a  petition  against 
some  only  of  the  members  of  a  partnership  founded  on  a 
debt  joinUy  due  from  them. 

Tfaja  is  a  point  of  some  interest,  and  we  are  inclined  to 
consider  it  clear  that  a  joint  creditor  might  present  a 
petition  against  a  single  partner.  The  law,  as  we  have 
already  stated  it,  is,  that  where  there  is  no  joint  estate  the 
jidnt  creditors  prove  with  the  separate  creditors  against  the 
separate  estates  of  the  partners.  Suppose,  therefore,  that 
uotorioasly  there  is  no  joint  estate  of  a  partnership,  but 
one  of  tlie  partner*  has  considerable  separate  property.  It 
rnuely  is  open  to  the  joint  creditor  to  select  that  partner 
and  present  a  baokraptcy  petition  againvt  him,  so  as  to 
ptoenia  the  administration  of  his  separate  estate.  When 
we  consider  the  practice  established  by  decided  cases  as  to 
septoate  adjudications,  there  ought,  it  appears  to  us,  to  be 
no  doubt  on  the  point.  Mr.  Bobson  himself  tells  us  (p. 
S75)  that  "  although  a  joint  adjudication  canmit  be  founded 
oa  a  separate  debt,  still  a  joint  debt  will  support  a  separate 
adjudication  against  any  member  of  the  firm.  For  this 
pntpose  am  adjudication  of  bankruptcy  is  regarded  as  in 
the  natars  of  an  execution,  which,  in  respect  of  a  joint 
debt,  may  be  levied  on  the  separate  estate  of  each  partner, 
although  an  action  for  recovery  of  the  debt  must  be 
brought  against  all  the  partners."  Further,  upon  the 
separate  adjudication  of  a  partner  his  share  of  the  partner- 
ship property,  after  payment  of  partnership  debts  and 
the  claims  of  his  co-partner,  vest  in  his  trustee.  If  there 
were  no  analogous  case,  we  should  be  decidedly  of  opinion 
that  one  partner  might  be  made  bankrupt  on  a  joint  debt ; 
but  in  Sx  fxirte  Chamber*  (2  M.  &  A.  440),  a  case  decided 
on  the  97tb  section  of  the  Bankruptcy  Consolidation  Act 
of  1849,  where  the  whole  of  the  partnership  property 
belonged  to  two  of  the  partners,  and  the  third  hsd  little  or 
no  property,  an  adjudication  against  the  two,  founded  on  a 
debt  due  from  them  jointly,  was  held  a  valid  adjudication. 

But  although  we  think  that,  on  a  joint  debt,  a  creditor 
might  obtain  a  separate  adjudication,  any  voluntary  action 
upon  the  part  of  the  partners  to  divert  partnership  property 
tu  secure  separate  debts,  is  contrary  to  the  policy  of  the 
law.  This  point  arose  in  £x  parte  Snowball ;  He  Douglat 
(26  L.  T.  Eep.  N.  S.  296,  894  ;  L.  Rep.  7  Ch.  684).  There 
ooe  partner  gave  a  power  of  attorney,  authorizing  the  sale 
of  a  particular  ship,  whidi  was  partnership  property.  In 
pnmuanoe  of  this  power,  a  deed  was  executed,  to  which  the 
other  partner  was  a  party,  mortgaging  the  ship,  to  secure  a 
private  debt  of  such  partner.  The  Chief  Judge  held  that 
the  power  of  attorney  was  rendered  invalid  by  an  act  of 
baokroptcy  committed  by  the  partner  who  gave  it  in 
going  abrtiad,  and  that  therefore  the  mortgage  was  never 
execnted  by  such  partner.  But  the  point  in  the  cane  in 
which  we  are  now  interested  is  that  decided  by  the  Lords 
Justices,  that  the  execution  of  a  deed  professing  to  pledge 
partnership  property  for  the  present  and  future  separate 
debts  of  the  partners,  made  the  execution  of  the  deed  by 
the  partner  who  remained  in  England  an  act  of  bankruptcy. 
Ixird  Justice  Mellish,  delivering  the  judgment  of  the  court, 
said :  "  We  are  of  opinion  that  it  is  a  fraud  upon  the 
creditura  of  a  partnership  for  a  partner  who  knows  that  his 
firm  is  insolvent  to  transfer  partnership  assets  to  a  creditor 
of  bia  own,  or  to  give  a  security  over  the  partnership  axsets 
for  bis  own  private  debt.  Sudt  a  transfer  necessarily  tends 
to  defeat  the  creditors  of  the  partnership,  and  to  pnvent 
the  proper  distribution  of  the  assets  under  the  bankrupt 
law.  It  wa  (admitted  in  the  argument  before  us  that  tlie 
deed  would  not  give  Mr.  Snowball  a  valid  security  on  the 
{•artnwship  properW  for  private  debts  owing  to  him  by 
Martin  Uonglaa;  but  it  was  contended  that  the  deed 
might  notwithstanding  be  valid,  so  far  as  it  gave  a  security 
for  partnership  debts.  We  do  not  see  how,  upon  the 
qoeniun  whether  the  execution  of  a  particular  deed  Ih  an 
act  of  baokraptcy,  one  part  of  the  deed  cau  be  separated 


from  the  rest.  If  by  any  part  of  a  deed  authority  is  given 
to  apply  partnership  property,  transferred  by  the  deed,  to 
purposes  which  are  a  fraud  upon  the  creditors  of  the 
partnership,  we  think  the  execution  of  the  deed  makes  a 
fraudulent  transfer  of  property,  and  is,  therefore,  an  act  of 
bankruptcy."  The  Lord  Justice  further  remarked  that,  if 
the  partner  giving  the  power  of  attorney  had  executed  the 
deed,  the  partnerxhip  property  would  plainly  have  been 
transferred  as  a  security  for  the  several  debts  of  the 
partners,  unless  they  were  held  to  have  committed  acta  of 
bankruptcy  ;  snd  the  case  of  Bofeker  v.  Burdekin  (11  M.  & 
W.  128)  is  a  direct  authority  that,  where  a  deed  to  which 
all  the  partners  in  a  firm  are  made  parties,  would  operota, 
if  executed  by  all,  as  a  fraudulent  transfer  of  partnership 
property,  each  party  commits  an  act  of  bankruptcy  at  the 
time  he  executes  the  deed,  unless  he  executes  it  as  an 
escrow." — Laic  Tima. 


THE  DISCHABGE  OF  SURETIES. 

It  is  somewhat  difficult  to  gather  exactly  from  the 
decided  cases  what  are  the  principles  whioh  govern  the 
discharge  of  sureties  in  cases  where  the  agreement  between 
the  person  whose  solvency  or  fidelity  is  guaranteed  and  the 
person  in  whose  favour  the  guarantee  is  given,  has  been 
altered.  The  dicta  in  the  various  text-books  on  the  subject 
are  likewise  characterized  by  a  certain  amount  of  vagueness, 
the  decisions  on  the  subject  being  sometimes  treated  as 
depending  upon  the  fact  that  the  surety's  risk  was  in- 
creased, and  sometimes  on  the  view  that  the  contract  as 
altered  was  no  longer  the  contract  in  respect  of  the  perform- 
ance of  which  the  surety  undertook  to  be  responsible,  quite 
independently  of  any  question  whether  the  lisk  of  the  surety 
was  thereby  increased  or  not. 

The  case  of  Sanderion  v.  Atton  (21  W.  B.  293,  L.  R.  8 
Ex.  7S,  noticed  17  S.J.  441)  raised  an  interesting  discussion 
in  respect  of  the  principles  which  r^ulate  the  law  on  this 
subject.  In  that  case  the  declaration  was  on  a  bond  given 
to  tbe  plaintiff  by  the  defendant,  which  recited  that  by  an 
agreement  of  even  date  the  plaintiff  had  agreed  to  admit  J. 
into  his  service  as  "  clerk  and  traveller "  (not  further 
stating  the  terms  of  the  agreement),  and  was  conditioned 
for  J.  s  accounting  for  and  paying  over  to  tbe  plaintiff  all 
moneys  he  might  receive  on  the  plaintiffs  account,  and  tbe 
breach  alleged  was  the  not  accounting  by  J.  for  such 
moneys.  The  secnuil  plea  on  equitable  grounds  was  that 
tbe  orif^inal  agreement  between  the  plaiiinff  and  J.  was  that 
it  should  be  terminable  by  one  month's  notice,  and  that  the 
plaintiff  and  J.  afterwards,  and  before  the  defaults  sued  for, 
made  it  terminable  by  three  months'  notice  without  the 
defendant's  consent.  Martin,  B.,  was  disposed  to  hold  that 
this  plea  was  good,  thinking  that  the  true  construction  of 
the  contract,  as  alleged  in  the  declaration,  was  that  the 
defendant  was  to  guarantee  J.'s  fidelity  in  the  service  he 
entered  on  under  the  original  agreement,  and  not  another  or 
different  service,  and  consequently  that  the  alteration  was 
fatal.  Kelly,  C,B.,  and  Pigott  and  Pollock,  BB.,  thought, 
on  the  contrary,  that  tbe  plea  was  bad. 

A  distinction  was  aiiopted  by  Pigott  and  Pollock,  BB., 
between  cases  where  the  original  contract  is  made  the  baaia 
of  tbe  contract  of  huretysbip,  in  which  case  they  laid  it 
down  that  any  alteration  whatever,  even  in  tbe  most  imma- 
terial particular  of  tbe  terms  of  the  contract,  will  discharge 
the  surety,  and  those  where  the  terms  of  the  original  con- 
tract are  not  made  part  of  the  contract  of  suretyship,  in 
which  case  tbey  held  that  the  alteration  must  be  in  some 
materiid  particular  as  affecting  the  risk.  Kelly,  C.B.,  it 
may  be  noticed,  contented  himself  with  putting  his  decision 
on  the  ground  tliat  the  term  as  to  notice  was  made  no  part 
of  the  contract  ot  suretyship,  without  saying  whether  the 
materiality  or  immateriality  of  the  alteration  affected  his 
decixion.  1'he  dintinction  laid  down  served  very  well  for  the 
purpose  of  deciding  the  case  in  hand  in  a  manner  cont^istent 
with  the  equity  of  the  thing,  for  the  alteration  in  that  case 
was  wholly  immaterial  and  the  defence  on  that  head  moat 
unmeritorious.  It  does  not  certainly  commend  itself  to 
one's  fense  of  justice  that  the  surety  should  be  permitted, 
w  hen  it  can  be  avoided,  to  wriggle  out  of  his  liability  on  the 
plea  that  an  alteration  has  been  made  in  the  terms  of  tbe 
service  which  did  not  in  the  least  increase  his  risk,  and  to 
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which,  if  applied  to,  he  would  probably  have  made  no 
objection.  We  have  before  remarked  that  this  diatinction 
appears  to  have  been  to  some  extent  Buggestad  in  previouB 
cases,  though  not  so  definitely  expressed  as  in  the  case  at 
present  under  discussion,  and,  for  the  reasons  above  stated, 
it  seems  to  be  just.  It  must  be  confessed,  however,  that 
certain  difficulties  suggest  themselves  with  regard  to  its 
future  application.  It  is  very  obvious  that  if  a  man  guaran- 
tees the  performance  of  a  particular  contract  and  no  other, 
any  alteration  of  the  contract  mast  be  fatal,  for  even  thongh 
the  fresh  contract  be  no  more  onerous,  it  is  nevertheless  not 
the  contract  he  guaranteed.  The  difficulty  will  be,  in  many 
cases,  to  say  when  the  guarantee  is  such,  or  so  made,  as  to 
incorporate  the  terms  of  the  contract  between  the  party 
receiving  the  guarantee  and  the  party  whose  fidelity  is 
guaranteed.  If  the  surety  is  made  a  party  to  the  origiDal 
contract  in  respect  of  the  performance  of  which  he  is  to 
become  surety,  it  is  tolerably  clear  that  it  is  with  reference 
to  that  particular  contract  only  that  he  undertakes  the 
responsibility,  bat  there  are  many  cases  short  of  that,  as,  for 
Instance,  when  the  contract,  or  some  term  of  it,  is  mora  or 
less  particularly  referred  to  or  indicated  in  a  separate  con- 
tract of  suretyship.  Kelly,  O.B.,  seems,  in  hisjudgment,  to 
suggest  that  if  the  guarantor  merely  knows  of  the  terms  of 
such  contract  he  must  be  taken  to  become  surety  on  the  basis 
of  those  terms  only,  and  is  discharged  if  they  are  in  anywise 
altered.  But  if  this  be  so  the  only  c:we  to  which  the  second 
branch  of  the  distinction  can  apply  is  the  case  where  the 
guarantor  does  not  even  know  of  the  terms  of  the  original 
contract,  and  has  not  framed  his  guarantee  with  reference 
to  them.  In  such  case  it  is  somewhat  difficult  to  see  why 
he  has  any  equity  to  be  discharged,  even  if  an  alteration  be 
made  in' a  material  particcdar.  He  would  rather  appear  to 
have  undertaken  any  risk  with  reforence  to  the  fidelity  and 
conduct  of  the  party  guaranteed  while  in  the  service,  on 
whatever  terms  it  may  be  carried  on. 

The  decisions  with  reference  to  the  subject  of  the  dis- 
chotj^e  of  a  Surety  by  alteration  of  the  contract  are  not 
entirely  satisfactory,  and  some  of  them,  such  as  Frunhs  t. 
Edwards  (8  Kx.  214),  and  London  and  Ii/or^  Western  Rail- 
way Company  v.  Whinray  (2  W.  B.  528, 10  Ex.  77),  seem 
somewhat  bard  to  reconcile  on  substantial  grounds.  In  the 
former  case  the  lowering  of  the  salary  of  an  assistant  over- 
seer was  held  not  to  amount  to  a  re-appointment  to  the 
office  BO  as  to  make  the  tenure  of  office  a  different  one  from 
that  in  respect  of  which  the  guarantee  was  given  ;  in  the 
latter  case  it  was  held  that  the  alteration  of  the  mode  of 
payment  of  a  clerk  from  a  fixed  salary  to  a  percentage  on 
orders,  made  the  contract  of  employment  a  different  one,  and  - 
discharged  the  surety.  In  the  latter  case  the  recitals  of  the 
bond  happened  to  refer  to  the  fact  of  the  appointment  being 
at  a  fixed  salary,  though  the  operative  part  of  the  condition 
did  not  make  any  stipulation  as  to  salary.  The  distinc- 
tion seems  a  little  narrow.  It  may  surely  be  urged  very 
forcibly  if  Whinray  v.  Nortk  Western  Railway  Cumpany  be 
correct  that  whenever  a  guarantee  is  given  with  respect  to 
an  employment  or  service,  it  must  be  open  to  the  guarantor 
to  show  what  was  the  service  or  employment  with  reference 
to  which  the  guarantee  was  given — i.e.,  to  identify  the 
subject  matter  of  the  contract,  whether  there  be  a  recital  of 
the  terms  of  the  employment  or  not,  and,  if  so,  where  is 
the  substantial  distinction  between  the  cases  1  There  seems 
to  be  this  difficulty  with  reference  to  the  doctrine  laid  down 
by  the  Court  of  Exchequer  in  Sanderson  v.  Alton.  It  may 
be  said  that  a  contract  of  suretyship  must  be  construed  like 
any  other  written  contract,  ie.,  with  reference  to  its  own 
langnage  only,  except  in  so  far  as  parol  evidence  may  be 
admissible  to  identify  the  subject  matter,  or  show  the  sur- 
rounding drcumstauces  under  which  it  was  entered  into, 
with  a  view  to  explaining  the  meaning  in  which  tlM  parties 
employed  the  terms  they  have  used,  and  the  relation  of 
those  terms  to  the  things  to  be  dealt  with,  and  that,  if  so, 
the  only  question  can  be  what  upon  the  face  of  the  contract 
is  it  that  the  surety  has  guaranteed  ?  If,  on  the  true  con- 
struction of  the  contract,  construed  in  connection  with  the 
circumstances,  he  has  guaranteed  performance  uf  a  particu- 
lar agreement,  then  he  cannot  be  bound  in  respect  nf  any 
fresh  agreement,  however  trifling  the  difference.  But  if, 
on  the  true  construction  of  the  contract,  he  has  guaranteed 
more  than  the  mere  performance  of  a  particular  agreement. 


as  for  instance  fidelity  as  long  as  the  employi  continues  in 
the  service  of  the  employer  as  a  clerk,  is  there  sufficient 
ground  in  law  for  implying  on  the  part  of  the  employer  an 
agreement  that  he  wDl  not  change  the  terms  of  the  service 
in  any  material  particular  ?  In  Steuiart  v.  McKean  (3  W.B. 
216,  10  Ex.  675)  it  was  held  that  when  the  guarantee  did 
not  specify  any  particular  course  of  dealing  in  the  employ- 
ment between  the  employer  and  servant,  a  change  in  the 
mode  of  accounting  did  not  discharge  the  surety ;  the 
decision  does  not  seem  to  have  turned  on  whether  the 
surety's  risk  was  increased  or  not,  but  went  on  the  footing 
that  the  terms  of  the  guarantee  were  general,  and  the 
guarantor  did  not  stipoUte  as  to  any  particular  mode  of 
dealing. 

The  old  cases  on  this  subject,  in  which  it  has  been  held 
that  the  surety  was  discharged,  seem  to  have  gone  rather 
on  the  ground  that  the  surety  guarantees  the  performance 
of  a  particular  contract  and  cannot  be  liable  with  respect  to 
any  other,  however  slightly  different,  rather  than  on  the 
notion  of  an  equitable  right  to  have  no  material  alteration 
made  without  being  consulted.  It  may  be  urged,  on  the 
other  band,  that  the  existence  of  such  a  right,  even  where 
the  terms  of  the  iustHiment  do  not  exclude  liability  in 
respect  of  the  contract  as  altered,  is  not  altogether  incon- 
sistent with  the  principles  governing  the  law  of  suretyship. 
Undoubtedly  considerations  of  an  equitable  nature,  rather 
than  mere  considerations  drawn  ftom.  the  exact  terras  of  the 
written  contract,  do  form  part  of  the  law  on  the  subject, 
for  in  many  cases  the  conduct  of  the  party  to  whom  the 
guarantee  is  given  may  discharge  the  surety  without  refer- 
ence to  the  terms  of  the  guarantee,  as,  for  instance,  in 
PhUlips  V.  FoxaU  (20  W.  R.  900,  L.  R.  7  Q-B.  666),  where 
it  was  held  that  continuing  a  servant  in  employ  with  know- 
ledge of  dishonesty  or  irregularity  on  his  part  will  discharge 
the  surety  from  liability  for  future  defaults  on  the  guarantee. 
The  exact  limits  and  nature,  however,  of  the  kind  of  equity 
here  in  question  are  not  very  accurately  to  be  gathered  from 
the  cases,  which  seem  always  to  some  extent  to  confuse  the 
question  whether  the  service  as  altered  comes  within  the 
terms  of  the  guarantee,  and  the  question  whether  the  surety 
is  discharged  by  reason  of  an  equitable  consideration  apart 
from  the  terms  of  the  contract.  There  may  be  cases  where 
the  terms  of  the  guarantee  required  by  the  employer  are 
designedly  made  broad  and  general,  with  a  view  to  prevent- 
ing any  alteration  of  the  terms  of  the  principal  contract 
discharging  the  surety.  Is  it  in  such  cases  altogether  con- 
sistent with  the  correct  principles  governing  the  case  of 
written  contracts  that  the  surety,  who  had  full  opportunity 
of  considering  the  effects  of  the  terms  of  the  writing  before 
executing  it,  should  be  entitled  to  turn  round  and  say  that 
he  had  no  idea  on  entering  into  the  guarantee  thtft  he  was 
to  be  liable  in  respect  of  an  employment  on  the  altered 
terms !  The  cuee  of  Phillips  v.  Fcacall  (ubi  sup.)  differs 
somewhat,  and  part  of  the  Court  treated  the  case  as  analo- 
gous to  one  of  concealment  or  fraud.  They  appeared  to 
think  that  in  the  case  of  a  continuing  guarantee  where  there 
was  a  breach  of  duty  by  the  servant,  the  guarantor  would 
have  an  equity  to  withdraw  from  any  further  liability,  and 
therefore  the  non-connmunicatiou  of  the  servant's  miscon- 
duct to  him,  and  his  consequentiy  continuing,  after  such 
default,  to  undertake  liability,  might  be  treated  on  the 
same  footing  as  a  fraudulent  ooncealment  practised  on  him 
before  entering  into  the  contract  at  all.  Blackburn,  J.,  did 
not  altogether  assent  to  that  vievr,  and  pat  the  case  on  the 
ground  that  the  surety  has  a  right  in  equity,  after  default 
once  made  by  the  servant,  to  the  exercise  of  any  remedy 
which  the  master  might  have  in  his  power  against  the 
default  of  the  uervant,  and  consequently  to  have  the  ser- 
vant discharged  or  be  freed  himself  from  farther  liability. 

Neither  of  these  grotmds  can  very  well  be  said  to  apply 
to  a  case  where  the  operative  words  of  a  contract  of  sarety- 
ship,  which  ex  hypothesi  on  their  bare  construction  are  large 
enough  to  incluile  the  service  or  contract  as  altered,  are  to 
be  narrowed  and  cut  down  in  effect  by  the  doctrine  that  as 
against  the  surety  you  cannot  alter  the  teims  of  the  service 
in  any  material  particular.  So  far  as  the  words  of  the 
guurantee  are  concerned,  it  seems  difficult  to  see  an  alter- 
native between  the  (juarantor's  undertaking  to  be  liable  in 
respect  of  a  particular  contract  only,  in  which  ca^e  the  first 
branch  of  the  distinction  suggested  by  the  Court  of  Ex- 
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ah«qaer  appliet,  and  any  alteration  ia  fatal,  and  his  uoder- 
takmg  to  be  liable  in  respect  of  any  oootraet  or  serrice 
wfaieh  the  general  ezpreadonB  of  the  guarantee  vill  coTer 
without  reference  to  the  terms  of  the  existing  contract. 
Bat  it  Menu  olear  that  there  are  casea  in  which  though  the 
mere  terms  of  the  guarantee  might  cover  the  altered  em- 
ployment, it  ia  inequitable  that  the  sorety  ahould  be  liable 
in  respect  of  the  employment  oa  altered,  by  reason  of  a 
substantial  alteration  in  the  risk  which  he  cannot  be  con- 
sidered aa  having  contemplated  on  entering  into  the  guar- 
antee. These  cxaea  seem  to  be  tboaa  whioh  properly  fall 
within  the  second  branch  of  the  distinction  suggested  by 
the  Court  of  Exchequer  in  Sanderson  v.  MUm.  'Diere  may, 
however,  conceivably  be  a  third  class — viz.,  where  the  terms 
of  the  guarantee  might  cover  the  employment  aa  altered, 
and  no  circmrmtanoea  exist  from  which  the  guarantor  can 
be  considered  as  having  contemplated  anything  in  the 
natnre  of  a  stipulation  as  to  the  particular  point  on  which 
the  terms  of  the  employment  are  altered,  or  as  having  been 
given  to  understand,  or  from  other  drcumatancee  being 
entitled  to  assume,  that  on  the  point  in  question  the  mode 
of  employment  should  be  of  a  particular  character.  In 
such  cases  it  is  rather  hard  to  see  on  what  grounds  there  is 
an  equity  that  a  material  alteration  ahould  discharge  the 
surety. 

It  appeara  to  us  that  it  wotdd  be  highly  desirable  if  in 
fatoTB  oases  the  grounds  on  which  sureties  are  to  be  dia- 
efaaiged  oould  be  more  thoroughly  analysed  and  the 
qnestiona  diacnaaed,  how  &r  such  discharge  depends  on  the 
ordinary  coiomon  law  principles  with  regard  to  the  con- 
atmction  of  oontraets,  and  how  far  it  depends  on  an  equity 
lecogoiaed  by  the  common  law,  aud  if  so,  what  the  nature 
and  limitation  of  such  equity  may  be.  We  cannot  help 
thinking  that  if  there  ia  auch  an  equity  as  the  judgment  in 
Samdenoa  v.  AiUm  seeroa  to  assume,  it  will  turn  out  that 
there  are  three  claasea  of  cases — viz.,  (1)  those  in  which  any 
alteration,  however  trifling,  will  be  fatal ;  (2)  those  in  which 
a  material  alteration  only  will  be  fatal ;  and  (S)  those  in 
whidi  an  alteration,  whether  material  or  immaterial,  wiU 
not  be  fataL  If  so,  it  will  not  be  sufficient,  in  cases  of  the 
second  daas,  merely  to  show  that  the  contract  has  been 
altered  in  a  material  particular  so  as  to  prejudice  the  surety, 
but  the  oniu  will  lie  on  the  surety  of  showing  circumstances 
proving  that  it  ia  inequitable  that  the  person  to  whom  the 
gnarantee  ia  given  should  be  allowed  to  alter  the  terms  of 
the  employment  behind  the  surety's  back  without  dis- 
chaiging  him  from  further  liatnlity. — Soliatori'  Journal. 


THE  REFORM  OF  LEGAL  EDUCATION. 

A  very  distinguished  body  of  barristers  and  solicitors  has 
fur  the  past  few  years  laboured,  under  the  name  of  the 
Legal  Education  Association,  to  improve  and  widen  the 
established  systems  of  legal  teaching  at  present  provided 
for  students  of  law  by  the  public  endowments  of  the  Inns  of 
Court,  and  by  the  private  action  of  what  ia  called  "the 
lower  branch  of  the  profeasion."  Until  the  work  of  thia 
Association  began  to  be  felt,  and  the  demands  it  put  forward 
had  got  a  hearing  in  Parliament  and  a  hold  upon  tbe  public 
mind,  the  Inns  of  Court,  it  may  be  said,  afforded  no  in- 
struction in  law  whatever,  and  exacted  no  adequate  tests 
for  admission  to  the  profession  over  which  they  traditionally 
enjoyed  a  controlling  power.  The  voluntary  action  of  the 
attorneys  and  solicitors,  through  tbe  Incorporated  Law 
Society  and  the  Metropolitan  and  Provincial  Law  Society, 
waa  moat  creditable  to  thoae  who  initiated  it,  was  highly 
efficient  as  &r  as  it  went,  aud  had  produced  the  best  prac- 
tical reanlts.  But  it  laboured  under  a  certain  deficiency  in 
ptestigev  <uid  this  was  felt  by  none  more  than  by  the  more 
active  promoters  of  legal  education,  with  the  help  of  the  ez- 
iatiog  machinery,  tmong  tbe  leading  solicitors  of  London 
and  the  great  provincial  towns.  There  has  always  been  a 
certain  impulse  towards  a  movement  for  tbe  more  elfective 
teaching  of  law  among  tbe  members  of  the  bar  ;  and  tbe 

Erincipal  advocates  of  a  rimilar  movement  in  the  other 
ranch  of  the  profession  perceived  how  greatly  they  might 
strenjrthen  their  case  and  extend  the  scope  and  service  of 
their  scheme  by  combining  the  two  demands.  Hence  the 
foundation  of  the  Legal  Education  Association,  which  veiy 
■oott  obtained  the  atmeaion  of  nearly  all  the  leaden  of  4^e 


bar  and  that  of  the  greatest  and  most  powerful  legal  firms 
thro\ighout  the  country.  Sir  Ronndell  Palmer  lent  the 
movement  his  support  and  became  the  first  President  of  the 
Association.  Several  eminent  judges  and  Queen's  counsel 
took  a  prominent  part  in  its  deliberations,  and  almost  all  the 
reoognized  professors  and  teachers  of  law  in  the  kingdom 
warmly  supported  tbe  project.  8ir  Roundell  P^mer 
acoordinj^ly,  in  the  session  of  1872,  was  able  to  bring  the 
demand  for  a  general  school  of  law  before  the  House  of 
Commons,  backed  by  a  petition  uigned  by  900  members  of 
the  bar  and  by  a  considerable  majority  of  the  praclisiDg 
solicitors  of  England  and  Wales.  The  Government  opposed 
the  resolutions  on  the  ground  that  there  was  no  time  then  to 
deal  with  them  practically,  and  they  were  rejected  by  a 
majority  of  thirteen  in  a  house  of  219  members ;  but  both 
Mr.  Gladstone's  and  Sir  John  Coleridge's  pleas  for  delay 
gave  the  Association  reason  to  hope  that  the  Ministry  did 
not  look  unfavourably  on  the  substance  of  tbe  scheme.  Sir 
George  Jessel,  it  i»  true,  in  one  of  his  most  fractious  aud 
sarcastic  speeches,  had  scornfully  put  the  scheme  aside  as 
the  concoction  of  unpractical  doctrinaires;  but  he  was 
known  to  be  unfriendly  to  any  change  either  in  the  law 
itself  or  the  conditions  of  its  administration.  Sir  Roundell 
Palmer's  elevation  to  the  woolsack  necessarily  removed  him 
from  tbe  presidency  of  the  Association ;  but,  on  the  other 
hand,  his  position  in  tiie  Cabinet  allowed  him  an  oppor- 
tunity of  advocating,  if  he  so  desired,  the  claims  of  the 
proposal  to  be  taken  up  as  a  Ministerial  measure.  In  the 
last  session  Lord  Selbome  did  pot  do  this,  and,  in  &ct, 
before  its  opening  he  had  Intimated  to  the  Afsuciation  that 
he  could  not  hope  to  do  so.  The  Judicature  Lill  gave  him, 
as  it  proved,  quite  enongh  to  do,  and  the  Legal  Education 
Association  determined  to  make  no  further  movement  until 
Lord  Selbome  could  definitively  promise  to  take  the  matter 
in  band. 

liord  Selbome's  reception  of  a  deputation  from  the  Asso- 
ciation on  Friday  was  cordial  and  encouraging,  and  he  did 
not  disguise  his  permanent  and  strong  sympathies  with  the 
objects  the  reforming  party  had  in  view.  But  it  is  sufficiently 
manifest  that  the  Lord  Chancellor  cannot  hope  to  take  the 
same  leading  part  in  the  settlement  of  this  question  that 
was  taken  by  the  member  for  Richmond.  In  the  House  of 
Commons  the  proposals  for  a  General  School  of  Law  were 
the  special  property  of  Sir  Roundell  Palmer,  and  on  this,  as 
on  all  kindred  questions,  he  waa  reoognized  aa  an  authority 
of  the  first  order.  But  in  the  House  of  Lords,  though 
Lord  Selbome  is  both  popular  and  powerful  in  the  manage- 
ment of  legal  afbirs,  he  cloes  not  stand  a  head  and  shoulders 
above  his  peers  as  he  did  during  the  last  few  sessions  in  the 
House  of  Commons.  Lord  Cairns  may  be  said,  at  the  least, 
to  divide  authority  with  him,  and  even  since  the  loss  of  Lord 
Westbury  there  is  no  lack  of  able  and  severe  critics.  A 
measure  affecting  the  educational  machiueiy  whioh  exista 
for  the  training  of  English  legal  practitioners  cannot  be 
carried  through  the  Upper  House  by  Lord  Selbome  with 
the  same  bold  tactics  that  Sir  Roundell  Palmer  might  have 
used  in  the  Lower  House.  Moreover,  the  Lord  Chancellor's 
attention  must  be  divided  among  many  subjects.  He  has 
a  Land  Transfer  Bill  in  hand,  aa  he  reminded  the  deputation 
of  lawyers  on  Friday;  he  may  possibly  have  to  pilot  through 
the  Lords  the  measure  for  the  Consolidation  of  the  Law  of 
Evidence  which  the  late  Attorney-General  took  up  only  to 
lay  down.  Ha  will  have  to  bear  bis  part  besides  in  the 
general  political  buaineaa  of  the  day,  in  tjie  diacusaions  of 
the  Cabinet,  and  tbe  conflicts  of  an  assembly  where  his 
party  is  outnumbered.  Thus  Lord  Selbome  had  reason  to 
point  out  to  the  Legal  Education  Aasodatiou  that  though 
his  zeal  in  their  cause  did  not  flag,  be  could  not  promise 
abaolutsly  to  bring  forward  their  plan  as  a  Government 
measure,  much  leas  hold  out  any  hope  of  cariying  it  in  the 
course  of  next  session.  But  Lord  Selbome  added  what  is  a 
much  stronger  and  better  reason  for  predicting  the  probable 
delay  of  the  scheme,  and  what,  as  we  hold,  gives  his  pro.- 
poeals  now,  for  the  first  time,  really  the  character  of  a 
popular  and  logical  measure  of  reform.  In  the  former 
operations  of  the  Association, 'and  in  Sir  Roundell  Palmer's 
appeals  to  the  intervention  of  Parliament,  the  privileges  of 
the  luos  of  Court  were  left  carefully  untouched  and  nn- 
threatened.  This  course  was  taken,  doubtless,  vrith  the  hope 
of  diaarmiug  the  opposition  of  the  benchera  ;  but,  if  so  in- 
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tended,  it  failed  in  its  aim.  They  continue  to  reject  abso-' 
lutely  the  principle  of  a  General  ckshool  of  Laxr,  and  were 
only  moved,  by  the  progrefia  the  Association  was  making, 
BO  far  aa  to  found  at  last  out  of  their  princely  revenues  a 
teaching  staff  and  an  examinational  system  of  the  most 
meagre  kind,  for  "the  higher  branch  of  the  profession" 
alone.  Iliia  unwilling  concession  does  not  satisfy  the  As- 
sociation, which  claims  the  eutablishment  of  "a  central 
school  of  law,  not  only  open  to  students  for  both  branches 
of  the  profession,  but  to  the  general  public,  and  governed  by 
a  public  and  reiipnnsible  body."  To  our  judgment  it  ap- 
peared absurd  both  when  Sir  Boundell  Palmer  first  brought 
forward  the  mntter  three  years  ago,  and  now  after  tbeactinn 
taken  by  the  Inns  of  Court,  that  any  such  project  for  the 
improvement  of  legal  education  should  be  attempted  without 
a  revision  of  the  rights  and  duties  of  public  foundations 
which,  like  the  Inns,  have  no  reason  of  existence  except  as 
teaching  and  testing  bodies.  To  have  set  up  at  Oxford  or 
Cambridge  twenty  years  ago  a  new  academical  organization, 
and  to  £»ve  allowed  the  colleges,  while  retaining  all  their 
wealth,  to  degenerate  into  private  clubs,  would  have  been 
ju^tily  censured  as  a  pusillanimous  and  illc^cal  policy.  Yet 
the  course  that  Sir  Itoundell  Palmer  and  his  Association  de- 
sired during  two  years  to  pursue  was  precisely  analogous  to 
this.  Lord  Selburne  now  sees  that  the  question  cannot  be 
treated  upon  so  narrow  a  basis,  and  he  pledges  himself  to 
legislate,  whenever  he  finds  an  opportunity,  upon  the  rela- 
tion of  the  Jdds  of  Court  to  legal  education  and  on  their 
lights  and  duties  in  general  This  is  the  only  sound  and 
rational  policy  ;  but  it  is  eaay>to  see  that  it  makes  the  ta^ik 
a  much  more  difficult  one  than  that  which  the  Association 
originally  contemplated. — Pall  MaU  Oazttte. 


PAYMENT  TO  A  THIRD  PARTY  NOT  PROVKD 
BY  HIS  RECEIPT. 

The  case  of  the  Carmarthen  and  Cardigan  Raiticay 
Company  v.  TKe  Sfanehetter  and  Milford  Railaay  Company 
(L.  R.  8  C.  P.  685)  illustrates  (notwithstanding  the  actual 
decision)  the  inadmissibility  uf  a  good  deal  of  evidence 
which  in  many  cases  is  allowed  to  pass  without  question. 

The  facta  were  these: — At  a  junction  of  the  two  com-' 
panies'  lines  it  became  necessary  to  use  Messrs.  Saxby  tt, 
Farmer's  system  for  interlocking  the  points  of  the  rails  and 
the  signals.  The  defendants'  company  having  refused  to 
make  the  alterations,  the  plaintiffs'  company  employed 
Messrs.  Saxby  &  Farmer  to  make  them.  The  plaintiffu' 
company,  under  the  powers  of  the  Railway  Claosea  Act, 
1863  (s.  12),  sued  the  defendants'  company  for  the  amount 
of  Messrs.  Saxby  ft  Farmer's  IhU,  and  it  may  be  taken  that 
the  defendants'  oompany  were  liable.  Tlie  only  question 
was  as  to  proof  of  payment  to  Messrs.  Saxby  &  Farmer. 
At  the  trial  evidence  was  (liveu  of  the  account  sent 
to  the  plaintiffs'  company  by  Messrs.  Saxby  and  Farmer. 
The  accouut  was  put  in,  and  the  secretaiy  of  the  plainti£b' 
company  proved  that  after  the  account  had  been  received 
by  post,  he  sent  a  cheque  by  post  to  Messrs.  Saxby  &  Farmer. 
The  oashier  of  Messrs.  Saxby  and  Farmer  proved  that  he 
received  a  cheque  from  the  plaintiffs'  secretary,  and  that 
the  same  was  in  due  course  paid  into  the  bank  (nothing 
more),  i>nd  that  he  sent  by  return  of  pott  a  receipt.  The 
cheque  was  not  product-d,  but  the  receipt,  which  purported 
to  be  for  the  sum  claimed  for  doing  the  work  in  question, 
was  produced.  Its  admissibility  was  objected  to  by  the 
defendants'  counsel,  but  the  judge  allowed  it  to  be  put  in 
and  read.  There  was  a  verdict  for  the  plaintiff  fur  the 
amount  of  the  b'dl.  How  all  the  other  evidence  came  tu  be 
admitted,  or  how,  if  this  evidence  was  admitted,  it  should 
have  been  thought  worth  while  to  object  to  the  production 
of  the  receipt,  it  is  not  at  all  easy  to  understand.  In  fact, 
however,  this  seems  to  have  been  the  only  piece  of  evidence 
objected  to,  and  its  reception  was  the  only  ground  on  which 
the  rule  for  a  new  trial  on  the  ground  of  the  improper 
reception  of  evidence  was  argued.  The  rule  was  argued 
before  Bovill,  C.J.,  and  Keating,  Brett,  and  Grove,  JJ. 
The  Chief  Justice  thought  that  tlie  objection  ought  to 
prevail ;  the  rest  of  the  Court  thought  there  ought  not  to 
be  a  new  trial ;  but  it  would  be  too  much  to  say  that  they 
held  the  receipt  admissible.  On  the  contrary,  Grove,  J., 
.  agreed  with  the  Chief  Jubtice  in  thinking  it  in  inadmissible, 


but  thoudit  it  had  nothing  to  do  with  the  verdict. 
Keating,  J.,  in  substitnoe  held  the  same,  for  he  thought 
that  the  contents  of  the  receipt  were  inadmissible  (though 
how  without  knowing  its  contents  it  could  be  known  to  be 
a  receipt  at  all  is  not  very  clear),  but  thought  the  case  was 
proved  without  them.  The  only  difference  of  opinion, 
therefore,  between  Grove  and  Keating,  J  J.,  and  Bovill,  C.J, 
was,  that  the  Chief  Justice  thought  it  could  not  be  assumed 
that  the  receipt  had  nothing  to  do  with  the  verdict,  and 
that  there  ought  therefore  to  be  a  new  trial.  Brett,  J., 
however,  seems  to  have  gone  further  than  the  rest  of  the 
Court,  and  expressed  himself  in  the  following  terms  : — 

"The  fact  to  be  proved  here  was  the  payment  of  a 
sum  of  money  by  the  plaintiffs  to  Messrs.  Saxby  k 
Farmer.  .  .  There  are  other  modes  of  mercantile  pay- 
ment even  more  common  than  the  handing  over  the  money ; 
for  instance,  by  giving  a  cheque  and  getting  a  receipt. 
The  tiBO  facta  constitute  the  payment.  Here  the  fact  of  the 
sending  of  the  cheque  was  proved  by  the  person  who  sent 
it — ^the  plaintiffs'  secretary — who  was  authorized  by  the 
plaintiffs  to  send  it.  The  person  who  received  the  cheque — 
the  cashier  of  Messrs.  Saxby  A  Farmer — was  called,  and 
he  proyed  that  he  received  the  cheque  .  .  .  and  that 
he  received  it  as  payment,  and  sent  the  plaintifb  a  receipt 
fur  the  amount  by  return  of  post;  and  the  plaintiffs^ 
secretary  proved  that  he  received  the  receipt  on  that  day." 

This  is  a  very  remarkable  statement.  The  fact  of  pay- 
ment could  consist  in  nothing  but  payment — that  is,  the 
giving  of  the  money  on  the  one  side,  and  the  receiving  it  on 
the  other.  If,  in  truth,  the  money  was  so  given  and  re- 
ceived, then  payment  was  made,  whether  any  receipt  was 
signed  or  not ;  if  the  money  was  not  so  given  and  received, 
then  payment  was  not  made,  and  the  giving  of  »  receipt 
would  not  help  the  matter ;  it  would  he  prima  Jucie  evi- 
dence which  the  facts  would  contradict,  a  statement  or 
admission  by  the  creditor  which  he  might  show  to  be  mis- 
taken or  erroneous.  This  being  the  real  nature  of  the 
transaction,  it  is  not  apparent  how  it  is  altered  by  dignify- 
ing the  sending  of  a  receipt  by  the  title  of  a  "  mercantue 
fact."  Nor  is  it  dear  in  what  respect  "a  mercantile 
payment"  is  different  from  a  payment  pure  and  simple. 
Had  the  transaction  in  question  b^n  the  makiog  of  a  con- 
tract, the  reasoning  would  have  been  intelligible ;  for  a 
letter  accepting  an  offer  is  that  expression  of  assent  which 
is  essential  to  and  in  fact  constitutes  the  contract,  but  the 
giving  a  rtceipt  is  not  essential  to  nor  does  it  constitute  or 
complete  a  payment ;  all  that  is  true  of  the  one  is  falsa  of 
the  other  ;  yet  this  false  analogy  seems  to  be  the  ground  of 
the  judgment.  Neither,  again,  does  the  giving  of  a 
cheque,  either  with  or  without  a  receipt,  constitute  pay- 
ment, but  the  paying  of  the  cheque  so  given. 

Now,  if  no  receipt  had  been  given,  but  Messrs.  Saxby  & 
Farmer  had  written  to  the  plaintiffn  to  this  effect,  "  Hear- 
ing that  the  cause  of  Cardigan  and  Carmarthen  Railway 
Company  v.  Milford  Railway  Company  is  coming  on  fur 
trial,  we  write  to  say  that  you  have  paid  us  for  tne  work 
done  by  us  at  A.  station,"  would  that  nave  been  evidence  t 
It  is  certain  that  it  would  have  been  far  better  evidence  tluin 
the  receipt  produced ;  for  that  receipt  was  given  agoMOt 
the  cheque,  and  the  cheque,  which  was  not  produced,  might, 
if  produoed,  have  appeared  not  to  have  been  paid,  but 
to  have  "no  assets"  written  upon  it;  whereas  a  sub- 
sequent admission  would  preclude  that  supposition.  No 
doubt  Messrs,  Saxby  JC  Farmer  are  respectable  people, 
and  such  a  letter  might  have  been  fairly  taken  by  the 
other  side  as  evidence  ;  but  would  it  be  legal  evidence  t 
Suppose  it  were  a  bill  of  exchange  case,  and  the  acceptor 
pleaded  fraud  in  the  drawer,  and  want  of  consideration  in 
the  holder,  would  a  letter  fi-om  the  indorser  to  the  plaintiff, 
saying  that  he  had  received  consideration,  be  evidence 
against  the  defendant  t  It  does  not  need  the  oases  referred 
to  by  Bovill,  C.J.,  to  show  that  it  would  not.  Yet  what 
leal  difference  is  there  between  the  caees  % 

There  is  another  observation  by  the  same  learned  judge 
(Brett,  J.)  which  seems  to  contain  somewhat  indifferent 
reasonmg.  "  If,"  says  his  Lordship,  "the  cheque  had  been 
in  court,  it  would  clearly  have  been  evidence  of  the  pay- 
ment ;  and  in  that  case  the  receipt  would  have  been 
unobjeotionable.  The  person  who  sent  the  cheque  and  the 
person  who  sent  the  receipt  having  been  both  called,  the 


Digitized  by 


Google 


1874] 


AND  SOLICITORS'  JOURNAL. 


9 


evidenoe  of  ihe  two  faou  did  not  make  the  leceipt  the  leia 
evidenoe  becauBe  the  cheque  was  not  prodaced."  Now,  in 
bet,  thoo^  a  cheque,  being  merely  ao  order  by  the  drawer 
en  his  banker,  can  be  no  evidence  in  hio  favour,  yet  the 
prodoction  of  a  cheque  by  the  drawer  with  the  usual 
banking  markB  upon  it  hhowing  it  to  have  been  paid,  would, 
no  doubt,  have  been  accepted  even  by  the  defendants  in 
this  ease,  as  (though  not  strictly  evidenoe)  it  is  universally 
accepted  as  good  proof  of  payment.  Why  the  plaintitb 
had  not  armed  themselves  with  this  ordinary  and  simple 
means  of  proof  it  is  not  ea^ty  to  understand ;  their  not  doing 
so  would  not  unnaturally  lead  to  unfavourable  iofereaces  as 
to  the  bona  fida  of  the  trajisactian.  If  the  cheque  talked 
i^nt,  hut  not  produced,  had  actually  been  produced  marked 
as  paid,  the  receipt  wotald  have  become  of  very  little 
consequence,  indeed  of  none  at  all. 

The  leenlt  of  the  case,  at  any  rate,  is  not  that  the  receipt 
was  admiaaible,  only  two  of  the  four  judfjes  who  decided 
the  case  holding  it  to  be  so,  and  the  reasoning  of  both 
being,  to  say  the  least,  exceedingly  obscure. 

Before  parting  with  the  case  we  cannot  but  observe  that 
the  pbrane  ra  inter  odio*  acta  seems  very  improperly  to  be 
used  as  expressing  the  ground  on  which  evidence  is  rejected 
in  thi»  and  •imnar  cases.  No  doubt  such  a  use  of  the 
phrase  is  common.  In  Taylor  on  Kvidence  (ed.  5),  voL  i. 
p.  333-4,  the  author  says,  "The  role  oonfiuing  evidence  to 
the  points  at  issue  not  only  precludes  tlie  litigaut  parties 
from  proving  any  facts  not  distinctly  controverted  by  the 
pleadings,  but  it  limits  the  mode  of  proving  even  the  issues 
tbemselvesL"  He  speaks  then  of  the  difficulty  of  applying 
this  rule  so  as  "to  reject  as  too  remote  every  &ct  which 
merely  furnishes  a  fanciful  analogy  or  conjectural  inference, 
and  to  admit  as  relevant  the  evidence  of  all  those  matters 
wluch  throw  a  real  though  perhaps  an  indirect  and  feeble 
light  upon  the  question  in  issue."  Then  he  proceeds  to  say, 
"The  moat  important  class  of  cases  which  are  excluded  on 
the  ground  of  irrelevancy  "  (he  Italicises  the  word)  "are  the 
acts  and  declarations  either  of  strangers'  ur  of  one  of  the 
parties  to  the  suit  in  his  dealings  with  strangers.  These, 
which  in  the  technical  language  of  the  law  are  deuuuiinuted 
ret  iMer  aliot  acta,  it  would  be  manifestly  unjust  to  admit, 
since  the  conduct  of  one  man  under  certain  circumstauces 
or  towards  certain  iodividuals,  varying  as  it  will  necessarily 
do  according  to  the  motives  which  influence  him,  the  qua- 
lities he  poasetsds,  and  his  knowledge  of  the  character  of 
those  with  whom  he  is  dealing,  can  never  afford  a  safe  cri- 
terion by  which  to  judge  of  the  behaviour  of  another  man 
similarly  sitaated,  or  of  the  same  man  towards  other  per- 
sons." Then  he  gives  instances,  such  as  these  : — la  a  ques- 
tioa  between  landlord  and  tenant  whether  the  rent  was 
payable  quarterly  or  half-yearly,  evidence  of  the  mode  in 
which  other  tenants  of  the  same  landlord  paid  their  rent 
vaa  rejected.  Where  a  brewer  had  to  prove  that  he  had 
supplied  good  beer  to  a  publican,  other  publicans  werv  not 
allowed  to  show  that  he  had  supplied  them  with  beer  of 
a  superior  quality.  It  is  evident  that  this  use  of  lan- 
guage, though  sanctioned  by  custom,  is  most  unfortu- 
nate. To  take  the  instances  given,  it  is  plain  that  the 
pibnme  ret  inter  alioe  acta  in  no  way  expresses  the  ground 
of  the  rejection  of  the  evidence.  Suppuse  in  the  first 
case  tbe  eviJence  had  been  that  the  landlord  let  a  house 
to  the  tenant  who  was  a  party  to  the  cause  at  a  quarterly 
rvnt,  how  could  this  prove  that  he  let  another  house  to  the 
same  tenant  at  the  same  rent  ]  Yet  this  would  be  ret  inter 
eoidem  acta.  Or  how  could  the  brewer  prove  that  a  par- 
ticular lot  of  beer  supplied  to  tbe  defendant  was  not  bad, 
by  showing  that  he  had  supplied  other  beer  to  him  that  was 
good  1  Yei  the  same  observation  applies  here.  The  evidence 
is  inadmissible  because  it  is  wholly  irrelevant ;  for  though 
various  instances  may  show  the  nature  of  a  course  of  dealing, 
they  cannot  show  the  way  in  which  the  dealing  was  in  any 
particular  instance  carried  ou,  aud  that  this  is  the  real 
ground  of  its  exolusiun  is  strongly  shown  by  the  case  of 
Orifitt  V.  Payne  (11  A.  &.  £.  131),  which  is  cited  by  the 
learned  author  in  immediate  cunnexion  with  the  instances 
already  given,  and  where  the  evidence  rejected  was  clearly 
rejected  on  no  such  maxim  as  ret  inter  aliot  acta,  but  only 
because  the  bill  sued  on  was  not  brought  into  connection 
with  the  forged  bills. 
Hie  fane  meaning  of  the  phrase  is,  that  a  transaction 


which  is  not  done  between  the  litigant  parties  cannot  affect 
the  rights  of  that  one  of  them  who  is  no  party  to  it,  and 
the  rule  is  not  properly  a  rule  of  evidence  at  all,  but  a  rule 
of  substantive  law.  It  means,  in  effect,  that  a  man  cannot 
have  a  burden  imposed  upon  him,  or  his  rights  diminished, 
by  the  sets  of  strangers. 

Now  in  the  case  under  discussiuu  the  question  between 
the  plaintiffs  and  the  defendants  was,  whether  payment  of  a 
certain  sum  for  certain  work  had  been  made  by  tbe  plain- 
tiffs to  a  third  party.  This  transaction  was  nut  imraat.rial 
on  tbe  ground  that  it  was  ret  inter  aliot  acta,  because  the 
statutory  relations  between  the  litigant  parties  liad  created 
a  liability  on  the  defendants  cuntiugeut  on  this  particular 
payment  being  made.  The  plaintiffs  were  not  in  respect  of 
this  payment  strangers  to  the  defendants,  because  they  had 
this  statutory  power  to  bind  the  defendants,  by  getting  the 
work  done  and  paying  for  it.  The  function  of  tiie  maxim 
implied  in  the  phrase  ret  inter  aliot  acta  was  exhausted  ; 
the  only  question  was  whether  the  payment  was  to  be 
proved  by  the  best  evidence  or  without  it. — The  Solicitort' 
JownuU. 


A  JUDICIAL  MUDDLE. 


The  makeshift  arrangement  by  which  Lord  Selbome  sat 
for  some  time  as  Master  of  the  BoUs  has  produced  a  curious 
conflict  of  authority.  We  wHl  mention  two  cases.  The 
first  involves  rather  a  nice  point  of  equity,  but  perhaps 
may  be  made  intelligible  out  of  Lincoln's-inn.  A  portion 
of  certain  land  devised  to  a  tenant  in  tail  is  taken  by  a 
railway  company  by  virtue  of  its  compulsory  powers,  llie 
purchase-money  is  paid  into  the  Court  of  Chancery  under 
the  provisions  of  the  Lands  Clauses  Consolidation  Act. 
Ought  the  conrt  to  allow  this  fund,  representing  laud,  to 
be  paid  to  the  tenant  in  tail  without  requiring  the  execu- 
tion of  a  disentailing  deed  %  The  late  Master  of  the  Rolls 
held  that  imder  like  circumstances  no  such  deed  was  neceo- 
sary.  So  also  did  Vice-Chancellor  MaUns,  and  the  practice 
was  generally  regarded  as  settied.  Lord  Selbome,  how- 
ever, declined  to  follow  the  cases  upholding  this  doctrine, 
and  made  the  order  for  payment  conditional  upon  tbe  pro 
duction  to  the  registrar  of  a  properly  executed  disentailing 
deed.  A  case  involving  the  same  question  came  before 
Vice-Chancellor  Malins  recently,  and  he  adhered  to  his 
own  decisions.  "I  consider,"  said  his  Honour,  "that  I 
am  bound  to  regard  the  Lord  Chancellor  when  sitting  for 
the  Master  of  the  Rolls  simply  as  if  he  were  the  Muster  of 
the  Rolls,  and  only  therefore  as  a  judge  of  the  first  in- 
stance"— that  is  to  say,  of  no  higher  authority  than  the 
Vice-Chancellor  himself.  His  Honour  had  previously  held 
the  same  language  in  another  class  of  cases,  where  the  two 
courts  upon  the  same  facts  unhappily  also  came  to  dia- 
metrically opposite  conclusions.  Lord  Selbome,  at  the 
Rolls,  decided,  in  opposition  to  recorded  cases,  that  the 
purchase-money  of  land  sold  under  the  Settled  Estates  Act 
is  not  to  be  regarded  as  "cash  under  the  control  of  the 
court,"  the  result  of  which  decision  is  that,  for  tbe  purpose* 
of  interim  investment,  the  money  can  oidy  be  laid  out  in 
the  purchase  of  Exchequer  Bills  or  in  the  l!hree  per  Cents. 
Sir  Richard  Malins,  ou  the  other  hand,  treats  such  pm> 
chase-money  as  cash  which  is  under  the  control  of  the 
court,  the  result  of  his  decision  being  considerably  to  en- 
large the  power  of  investment.  "It  appears  from  the 
reported  cases,"  said  the  Vice-Chancellor — referring  no 
doubt  to  successive  decisions  at  the  Rolls  by  Lord  Romilly 
and  Lord  Selbome — "that  the  Master  of  the  Rolls  has 
first  held  that  such  purchase-money  is  cash  under  the 
cuntroi  of  the  court,  and  has  subsequentiy  decided  the 
opposite  way.  I  have  always  treated  it  as  cash  under  the 
control  of  the  court,  and  I  adhere  to  my  previous  decisions. 
I  should  be  very  sorry  to  see  any  disposition  to  narrow 
the  construction  of  the  Act  under  which  the  power  of 
investment  has  been  extended."  Technically,  of  course, 
XiotA  Selbome,  while  sitting  for  the  Master  of  the  Rolls, 
may  for  the  time  have  divested  himself  of  his  authority  as 
Lord  Chancellor.  But  as  it  is  more  than  probable  that  his 
opinions  in  the  Lord  Chancellor's  Court  would  be  the  same 
as  those  be  held  at  the  Bolls,  it  is  clear  that  the  unsuccess- 
ful litigants  in  the  two  cases  we  have  mentioned  would 
appeal  against  Sir  Richard  MiUins'  decisions  with  a  cer- 
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tainty  that  they  would  be  reversed.  Feriu^B  the  respectiTe 
suitors,  having  in  view  the  costs  of  appeal,  will  hardly  be 
comforted  by  this  knowledge.  Meanwhile  it  seems  that, 
for  judicial  purposes,  a  Lord  Chancellor  is  not  always  a 
Lord  Chancellor,  but  in  a  lower  court  may  lose  his  dignity 
as  a  Judge  of  Appeal,  and  be  regarded,  both  in  theory  and 
practice,  as  somebody  else. — PaM  Mall  Qaxettt. 


ME.  CLARKE,  Q.C..  ON  CATHOLIC  HOLIDAYS. 

On  Thursday  the  Quarter  Sessions  for  Maryborough  were 
lesumed  before  Joshua  Clarke,  Esq.,  chairman,  who  brieSy 
addressed  the  jury,  when 

Mr.  John  Cullen,  one  of  the  grand  jurors,  addrssrang  the 
chairman,  said  that  he,  as  a  Catholic,  had  what  be  considered 
a  serious  injastice,  if  not  an  outrage,  to  bring  before  his 
warship,  and  that  was  the  fact  of  Catholics  being  summoned 
as  jurors  on  solemn  holidays  such  as  the  present,  and  being 
thereby  excluded  from  the  observance  of  those  religious 
duties  to  which  the  Church  bound  them  on  such  days. 

The  Chairman — ^The  &ct  is,  I  do  not  know  what  your 
holidays  are,  not  being  a  member  of  your  Church.  Oo 
recognized  holidays,  such  as  the  Easter-time,  Good  Friday, 
Christmas  Day,  &o.,  such  things  are  never  done. 

Mr.  Cullen — Oh !  I  see.  You  recognize  the  Protestant 
holidays  and  no  others.  But  I  am  surprised  that,  in  the 
present  advanced  age  of  enlightennkent  and  progress,  you 
should  not  be  acquainted  with  the  others  as  well. 

The  Chairman — I  assure  you  I  am  not;  but  I  feel 
myself  bound  and  act  by  the  practice  of  the  other  courts. 
However,  I  think  if  you  had  got  up  early  this  morning, 
you  would  have  had  time  to  attend  to  your  religious  duties, 
as  you  were  not  sunmioned  to  attend  here  until  eleven 
o'clock.  In  any  case,  if  yon  go  to  your  spiritual  director, 
and  tell  him  that  you  were  summoned  here  to  discharge  a 
public  duty,  and  keep  another  day  holy  instead  of  this,  I 
nave  no  doubt  but  you  will  make  it  up  in  another  way.  In 
Italy,  where  I  have  been  for  some  time,  every  third  day 
appeared  to  me  to  be  a  holiday  of  some  description  or 
other ;  and  in  France,  before  the  first  great  Revolution,  it 
was  well  known  that  the  people  did  not  work  more  than 
two  days  in  the  week.  If  such  a  rule  were  attempted  to 
be  carried  out  in  this  ooimtry  it  would  be  found  a  most 
serious  inconvenience  to  both  public  and  private  business. 
Let  me  add  that,  notwithstanding  what  yon  say  about  this 
age  of  enlightenment,  I  really  am  ignorant  of  the  entire  of 
the  holidays  observed  by  your  Church  in  Ireland.  The 
business  of  the  court  will  not  allow  of  us  going  more  fully 
into  the  discussion  of  this  matter  at  present,  but  if  you  will 
wait  until  the  business  of  the  day  is  over,  and  come  here  to 
me  this  evening,  I  will  sit  with  you,  if  you  like,  until 
twelve  o'clock  to-night,  and  go  fully  into  the  consideration 
of  this  important  question.    The  subject  then  dropped. 


NOTES  OF  ENGLISH  DECISIONS. 
[From  the  Law  Tlme$.\ 

Dbed  of  Gut — Powbe  of  Sale — Altesatios  of  Usc- 
FBUcr  BKFOBB  SALE. — By  a  deed  of  gift  in  May,  1827,  a 
widow  gave  to  her  son  C,  to  take  effect  as  an  immediate 
gift,  the  einoyment  and  usufruct  of  lands  in  Montreal,  for 
his  life,  and  after  his  death  to  his  Intimate  children;  in 
case  of  his  death  without  children,  to  his  brothers  and 
sisters,  or  any  of  them,  during  their  lives;  and  if  at  C's 
death  his  brothers  and  sisters  should  be  dead,  the  property 
should  belong  to  their  legitimate  children  per  airpes  (par 
toucha).  Power  was  given  to  the  donee  to  sell  the  property 
for  a  rentcharge,  if  it  should  be  judged  by  experts  to  be 
advantageous  to  the  succession.  C.  died  childless  in  1861, 
having  unrvived  ail  his  brothers  and  sisters.  Two  brothers, 
J.  and  B.,  left  children.  B  died  before  the  deed  of  gift  of 
1827.  In  1844,  C,  detiring  to  exercise  his  power  of  sale, 
filed  a  petition  in  the  Court  of  Queen's  Bench,  Canada, 
stating  his  desire,  and  praying  the  court  to  nominate  a 
oonncD  of  the  family  to  appoint  a  tntor  to  represent  the 
substitutes,  and  to  act  with  C.  iu  nominating  experts  to 
certily  as  to  the  advantage  of  sale.  The  tutor  appointed 
having  refused  to  nominate  an  expert,  C.  broDght  a  suit 
against  him  to  compel  him  tu  do  so.    The  court  compelled 


the  nomination  of  experts,  who  reported  to  the  court  in 
&TonT  of  a  sale ;  and  the  court  ultimately  declared  C's  right 
to  exercise  the  power  of  sale  "en  obtervant  la  fonnalitiei 
requite*."  This  judgment  was  affirmed  on  appeal,  after  a 
long  delay,  in  1867.  It  was  then  thought  that  a  sale  in 
lots  would  be  an  advantage,  and  C,  on  the  tutor's  opposi- 
tion to  such  sale,  petitioned  the  court  to  appoint  an  expert 
for  the  tntor  to  value  the  property  for  such  sale.  The 
experts  duly  reported  their  valuation  to  the  court,  but  no 
farther  proceeding,  prior  to  the  sale,  was  taken  in  the  suit. 
Pending  these  proceedings,  in  April,  1857,  C.  sold  his  life 
interest  in  the  usufruct  to  L.,  who  was  subrogated  in  all 
C's  rights,  under  the  deed  of  gift  and  the  judgment  of  the 
conrtH,  In  Sept.,  1857,  C.  sold  the  corpus  of  the  property. 
Held  (reversing  judgments  of  the  Court  of  Queen's  Bendh, 
Lower  Canada):  First,  thatthe  execution  of  the  power  of 
sale  by  C.  was  not,  in  the  absence  of  fraud,  invalidated  by 
C's  previous  alienation  of  the  usufruct  and  the  subrogation 
of  his  rights  in  another.  Secondly,  that  judical  sanction  was 
not  necessary  to  the  exercise  of  the  power  of  sale ;  and 
that  the  clause  "en  obaervant  lee  fomuUUiet  requieet"  was 
directory  only  of  the  formalities  imposed  by  the  deed,  and 
did  not  make  necessary  the  formalities  required  on  judical 
sales.  Thirdly,  that  the  tutor's  participation  in  the  sale 
was  not  essential  to  its  validity.  Fourthly,  that  on  the 
terms  of  the  deed  of  gift,  all  the  grandchildren  of  the  donor, 
including  the  children  of  £.,  were  entitled  to  share  per 
ttapei:  (Sutere  v.  Beaudry,  29  L.  T.  Rep.  N.  S.  410.  Priv. 
Co.). 

Will— Ilutibatb  Pxbbok — Indifihite  Estatb. — 
Chabob  of  Gboss  Sdu. — A  testator  who  died  in  1806,  by 
his  will  gave  tivo  freehold  houses  to  one  of  his  sons  without 
any  words  of  limitation,  subject  to  legacies  and  aimuitiea, 
with  a  gift  over,  iu  case  of  alienation  or  death  without  issue, 
to  his  brothers  and  sisters,  nomination  also  subject  to  the 
legacies  and  annuities,  and  with  a  direction  to  pay  sums  of 
j£4  to  each  of  certain  grandchildren  as  they  attained  twenty- 
three.  Held,  that  on  James's  death  without  issue,  and 
without  barring  any  estate  tail  h»  might  have  had,  the 
brothers  and  sisters  took  as  joint  tenants,  and  as  the  gift 
was  coupled  with  a  direction  to  pay  several  gross  sums, 
th'eir  estates  would  in  a  cose  coming  under  the  old  law,  be 
enlarged  to  a  fee  simple :  {WUIdruon  v.  IFtiHMon,  29  L. 
T.  Rep.  N.  S.  416.    M.  B.) 

Statute  of  LmiTATioKS— PoasK88i0N  ohdeb  Invalid 
■Will— Right  aoaihst  otheb  Ditiseeb— Estoppel. — ^The 
Statute  of  Limitations  cannot  give  a  person  who  has 
entered  into  a  life  estate  under  an  invalid  will,  a  right 
against  other  devisees  of  the  will.  A  testator  devised  lands, 
of  which  he  was  seized  only  as  tenant  by  courtesy,  to  his 
daughter  for  life,  remainder  to  her  sou,  subject  to  legacies 
to  the  testator's  heir  and  others.  The  daughter  entered 
under  the  will,  paid  the  legacies,  and  continued  in  posses- 
sion for  more  than  twenty  years.  She  afterwards  conveyed 
the  premises  in  fee  to  the  defendant.  Plaintiff,  who  had 
acquired  tiie  interest  of  the  remainderman  under  the  will, 
brought  ejectment.  Held,  that  the  defendant  was  estopped 
from  disputing  the  plaintiff's  claim  under  the  will :  {Board 
V.  Board,  29  L.  T.  Rep.  -N.  S.  459.     Q.  B.) 

Will— CoNBTEDOTioif— Gift  oveb — Febiod  of  Vebt- 
IH<3 — Pbiob  Life  Intebest.— A  testator  bequeathed  his 
residuary  personal  estate  to  trustees,  upon  trust  to  pay  the 
income  to  his  wife  for  life ;  and  after  her  decease  upon 
trust  (in  the  events  which  happened)  to  pay  the  income  to 
his  daughter  (naming  her)  for  life  ;  with  a  gift  over  in  the 
event  ot  her  death  without  issue  to  his  two  sons  (naming 
them) ;  with  a  gift  over  in  the  event  of  both  his  sons  dying 
without  issue  to  Maiy  H.;  with  an  ultimate  gift  over  in 
case  Maiy  H.  should  die  without  leaving  any  issue  living  at 
the  time  of  her  decease.  The  testator's  widow  died  in  1823. 
His  two  sons  survived  her,  and  died  without  issue  in  the 
lifetime  of  his  daughter,  who  died  without  issue  in  1866. 
Mary  H.  survived  the  daughter,  and  died  without  issue  in 
1872.  Held  (reversing  the  decision  of  Malins,  V.  C):  that 
the  representatives  of  Mary  H.  were  entitled  to  the  fund, 
as  she  did  not  die  withoat  issue  in  the  lifetime  of  the 
tenant  for  life :  Edaardt  v.  Edwards  (15  Beav.  357), 
approved  and  followed.  {Re  Heatkoote'i  Trusts,  29  L.  T. 
Rep.  N.  S.  445.     Chan.) 
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LAW  STUDENTS'  JOUSNAL. 


liAW  STUBENTS-  DEBATING  SOCIETT. 
Krao'B  Inns,  HatrRmTA-siBiBT. 

A  Genenl  Meeting  of  the  Society  will  be  held  in  the 
Lecture  Hall,  King's  Inn's,  on  Monday  evening,  January 
Sth,  1874,  irhen  the  following  subject  will  be  debated  : — 
"  liiat  Charlee  Dickens  is  a  greater  novelist  than  W.  M. 
niackeray." 

Spsakebs : 
Affr.  Mr.  J.  F.  Moriarty,      I    Neg.  Mr.  L.  P.  Dillon, 
Mr.  E.  J.  Cooper.  |  Mr.  H.  J.  De  Borgb. 

Tba  Chair  will  be  taken  at  Eight  o'clock  by  BuaH 
Houos,  Esq.,  Barrister-at-Law. 

All  Meetings  open  to  ladies  and  gentlemen. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOUCITOB8  OF  IRELAND. 

(Incorporated  by  Boyal  Charter.) 

tttt.aut  Ssbbioh,  1874. 
LEGAL    EDUCATION. 

NOTJOE. 
WiLiJAll  Hicxsoir,  Esq.,  Professor  of  Law  for  the  Pro- 
{gcrion  of  Attorneys  and  Solicitors,  will  deliver  his  course  of 
Lecture*  for  the  Hilary  Session,  in  the  Solicitors'  Hall, 
Fonr  Conrta,  on  Mondays  and  Thursdays,  at  10  minotw 
before  10  o'clock  ajn. 

Hm  first  Lecture  will  be  delivered  on  Thwnday,  the  16tk 
dty  of  January,  1874. 

The  oonm  will  consist  of  Tmhe  Leqtnres,  Three-fourths 
of  which  mutt  be  attended,  so  as  to  entitle  Candidates  to 
Professor's  Certificate. 

By  Order, 

JOHN  H.  GODDARD,, 
Secretary. 
Solidton' Hall, 

Four  Courts,  Oublio. 

January,  1874. 
The  Professor  of  Law  has  fixed  upon  the  following  Book 
for  Lectures,  viz.,  "Broom's  Commentaries  on  the  Com* 
mon  Law." 


COURT  OF  BANKRUPTCY. 


THE  ASSOCIATED  LAW  CLERKS  OP 

IRELAND. 

Lut  of  SubteripUoiu  rtcdved  towards  the  Formation  of 

a  Lihrary  and  Reading  Room, 

\riIUam  flndlater,  Esq., 
Leonard  Morrogb,  Esq., 

Do.,  do.         (annual), 

A.  M.  Porter,  Esq,  Q.C.,      . 
Edward  Gibson,  Esq.,  Q.C.,   . 
R.  S.  Carton,  Esq.,     . 
Wm.  Roche,  Esq., 
J.  D.  Meldon,  Esq.,   . 
Chariea  Teeling,  Esq., 
Aid  to  Self-he^ 
Edmond  Leahy,  Esq., 
John  Mathewv,  Esq., 
W.  M'L. 
Wm.  Short,  Esq., 
P.  J.  KeUy,  Esq.,       . 
—  Coldougb,  Esq,,    . 
Piers  P.  White,  IS»q.,  Q.C.,    . 

AU  subscriptions  received  are  invested  in  the  names  of 
Messn.  William  Findlater  and  Leonard  Morrogh,  who 
hare  kindly  consented  to  act  as  trustees  of  the  fund. 
Farther  donation*  will  be  received  by  the  Treasurer  of  the 
AsMMaation,  the  Royal  Bank,  Foster-place,  or  by 

AuzANSiB  R.  JisviBi,  Hem.  See., 
212,  Gt.  Brunswick-street. 
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SITTINGS  FOB  NEXT  WEEK,  so  far  as  appointed. 

MONDA  T. 
Before  the  Ckif  Rboibtbab,  at  12  o'clock. 


BAHKBUFTS 


PeUr  Woods 
Thomas  Delaoy 
James  Delany 
Thomas  F.  0%eiU 


NATDBB  or  BITTINO   |  SOUOITOB 


VoDch  assignee's  acct 
Prove  debts 

do 
Examine  witnesses 


Larkia  <f  Co. 
Larkm  q  Co. 
Larkin  4  Co. 
Maxwell  4  Weldon 


TUESDA  T. 
Before  the  Oodbt,  at  11  o'clock. 


Patrick  Pender 

Final  examination 

John  M'Clelland 

do 

John  Kea  Payne 
Patrick  Neill 

do 

do 

John  Qoinn 

Final  examination  and 
appoint  assignee 

Peter  Breen 

Sale 

Perry  if  Co. 
Bradley  4  Son 

Joseph  Parsons 

Audit  and  dividend 

Before  the  Chuf  Rboibibab,  at  12  o'clock. 


Sir  Wm.  Palmer 
Joseph  Parker 
Nathaniel  Evans 
James  Coffey 


Prove  debts 

do 

do 
Prove  debts  and  vouch 


Ifolloy  f  Wafon 
Oldham  A  Ealon 
Oldham  fEaUm 
Leachman 


TBURSDAT. 
Before  the  Chiu  Rboibtbab,  at  12  o'clock. 


Thomas  F.  O'Neill 
John  F.  H.  Smith 
John  Quinn 


Prove  debts 

do 

do 


MaxweU^  Weldon 
Bradl^  ^  Son 
Cronhtlm  4  Co. 


FJtIDA  T. 
Before  the  Ooubt,  at  II  o'clock. 


Nicholas  Dormoy 

1st  public  ritcing 

M^Govem 

Patrick  Ahem 

do 

Larkm  if  Co. 

Francis  Harvey 

do 

itotenthal 

Timothy  O'Shea 

do 

Furlong 

Francis  Ousack 

do 

Colmaa 

John  W.  DiUon 

Composition 
Btnai  examination 

Perry  if  Co. 

do 

Tivomey 

DIVIDENDS  IN  BANKRUPTCY. 

Anderson,  Henry,  of  Rooskey,  Londondenv,  Esq.  Composition 
dividend  of  12s.  6d.  in  the  £.  C.  H.  James,  official  as- 
signee.   Lett,  solr. 

Davison,  Alexander,  of  Knockboy,  Antrim,  flax  spinner  and 
power  loom  weaver.  1st  dividend  of  Is.  4d^.  in  the  £. 
C.  H.  James,  official  assignee.    Carton  ^  Leachman, 

SOltB. 

Hogan,  John,  trading  as  John  Hogan  and  Co.,  Tipperary,  coal 
merchant  and  shopkeeper.  1st  dividend  of  Is.  l^d.  in 
the  £.    L.  H.  Deering,  official  assignee.    Fortythe,  solr. 

Johnston,  William,  Londondeny,  boot  and  shoe-.niaker.  1st 
dividend  of  Is.  2^  in  the  £.  C.  H.  James,  official 
assignee.    M'CuUy,  solr. 

Kisswick,  James,  Littleton,  Thories,  farmer  and  cattle  dealer. 
Dividend  of  20s.  in  the  £.  L.  H.  Deering,  official 
assignee.     Oldham  <f  Eaton,  solra. 

Madden,  Uaniel  (James),  fielisle,  Obre,  farmer.  Dividend  of 
20a  in  the  £.  L.  H.  Ueering,  official  assignee.  Larkin 
4  Co.,  solr. 

H'Laugblin,  James,  trading  as  James  H'Laoghlin  and  Co., 
St.  James'-place,  Kilkenny,  and  Abbevleix,  Queen's 
County,  general  merchant.  Ist  dividend'  of  20s.  in  the 
£.    L.  H.  Deering,  official  assignee.    ScaUan,  solr. 

Mitchell,  Patrick,  Porturana,  Galway,  ironmonger.  Ist  divi- 
dend 78.  lid.  in  the  £.  L.  H.  Deering,  official  assignee. 
Tincler,  solr. 

Potter,  Harold,  Artoges  W.,  Randalstown,  Antrim,  bleacher. 
1st  dividend  2|d.  and  J  of  a  penny  in  the  £.  C.  B. 
James,  official  assignee.    Meldon  ^  Son*,  solrs. 


Digitized  by 


Google 


12 


THE  IRISH  LAW  TIMES, 


[Jan.  3, 


DUBLIN  STOCK  AND  SHASE  LIST. 

DECEUBEB            |JAN 

DESCRIPTION  OF  STOCK 

Fri. 

Sat. 

Moil 

Tuea.  WecLlThur. 

38 

27 

29^ 

^0_  31  1     1 

•P«W 

QOTeniment. 

—    3  p  c  Ooniols 

^ 

_ 

91I-2 

9U 

9HI 

_ 

—    3  p  c  Reduced     .. 



— 

9H 



—     .«(evr  3  p  c  Stock 

_ 

_ 

9o«l 

v>il 

9oiii 



INDIA  STOCK. 

—  5pcJuly'80)   Tnn>la.*t 

—  4P  cOcfSSf  Btof  Irel. 

_ 





^ 

_ 



— 

— 

— 

^ 

_ 

._ 

Banks. 

100    Btnk  of  Ireland 

_ 

_ 

297i 

— 

298i 



»    Uibemlui  Banking  Co.    .. 



_» 

56i: 

S«H 



H  Manner  Hank  (Limited) 





819 





30    National  Bank    .. 



^ 

58 

581 

571-8 



15     National  of  Llrerp'l  (Li'd) 

— 

_. 

>4i 

>4i 

>4i 

^. 

S6    ProTlncial  Bank 

— 

— 

961-7 

_ 

lo              Do.          New 



_ 



— 

« 

10    KoyalBank 

— 

ilT 

»7l 



.. 

n  Ulster  Banking  Co. 

— . 

— 

— 



Steam. 

SO    Biitlali  It  irlah    .. 



«_ 

_ 

- 

_ 



joo    City  of  Dublin    .. 



_ 

_ 





— 

SO    Dublin  &  Liverpool  Steam 



__ 



^ 



_ 

.■Ship  Building  Co. 

SO    DabUn  and  Glasgow 

_ 

-_ 

._ 

63 





lo    Oondalk  (Umlted) 

_ 

_ 



8tf 

_ 

MUoeUaneons. 

Alliance  ft  Dublin  Cona.' 

lo           Gail,  Tiz.:-A 

9i 

' 



lo                             B 

>* 

>- 

9 



(H 

10                    No.  2  C 

i 

< 



9 

_ 

S 

i 

8^  Dublin  Tramiray 
loo    Orand  Canal   .. 

718 



it    National  Anurance 



_ 

47 

»-l-7  >atrloUc  AMnranca 

^^ 

■<4 

50    Helfaat  and  l^rthern  Coa. 

.. 

.» 



— 

_ 

__ 

JO    Cork  and  Bandon 



.» 

_ 

_ 

.» 

.. 

100    Dublin  and  Self  aat  Janet. 

_. 

^ 

_ 

9°U 

— 



100    Dublin  and  Drogheda 



113 

_. 



100    Dnblln  and  Kingstown     .. 

» 



— 

— 

100    Dublin,  W'klow,  &  W'ford 

_ 



_ 







100    Gt  Northern  and  Weatem 

_ 

_ 



_ 





too    G  r .  Southern  and  Weatem 

_ 

. 



■  I2|i 

IU| 



103    Midland  at.  Weatem 

_ 

— 



9ot 



53    Waterloid  and  Limerick  ., 

_ 

_ 



.. 

— . 

Railway  Praferenoe. 

100    Belfast «  Nth'n  Cos,  4  p.  c. 

._ 

_ 



_ 

.     — 

— 

6i  Cork  dt  liandon,  SI  p  c    .. 

_ 

_ 







— 

100    D.  >t  D.,  4  p  c  (}narant'd  S'k 

_ 







_ 

— 

100    D.,W.,*W.,8percent  .. 

_ 



__ 

__ 

.» 

— 

50    D..W.,*W.,*pc(lMO) 

_ 

_ 

54 

.. 



— 

SO       Do.           do.        (IMS) 

_ 

— 



— 

— 

100    G  t.  Sonth'n  *  West'n  4  p  e 



_ 

_ 

98 



_ 

to    Irish  North  West'n,  6  p  c,  A 

— 

_ 



— 

too    Mid.  Great  Western,  Ape 



_ 

_ 

.. 

_ 

_ 

Railway  Debentures. 

—    tit.  South'n  *  West'n,  4  p  c 



_ 





—    Midland  r,t.  West'n,  4^  p  c 

_ 

_ 

_ 





— 

—    »o.,  4}  p  c 

- 

— 

_  — 

- 

- 

— 

*  Shares  not  fully  paid  up  are  here  glren  In  different  figures  from 
rest  of  list 

Bank  Rate— or  Discount-  fi  percent.,  4th  December.  1878, 
Of  I>eposit-S  percent..  4th  December,  1873. 
Name  Days— January  14th  and  39th,  1874. 
Aceonnt  Days— January  Ifith  and  30tb,  1874. 
On  Saturdays  huainesa  commences  at  11  SO  a.m.,  and  the  Stock 
Bnikers'  Offices  close  at  1  p.m. 


BIRTHS.  MARBIAGES.  AJSD  DEATHS 

BIRTHS. 
HacINERNET— December   12,    at   7    Herbert-place,  the   wife  of 
Michael  C.  Maclnemey,  Esq.,  barrister-at-lsw,  Brookljn,  U.S.A., 
of  a  daughter. 

MARRIAGE. 
N'  RHAN  and  HEWS  ON— December  30,  at  Danganstown  Chnn^ 
by  the  Lord  Bishop  of  Cork,  aaalsted  by  the  ReT.  Thomas  Hare, 
Vicar  of  Stradbaily,  Luke  Alexander  Norman,  only  son  of  the  late 
Alexander  Norman.  Esq.,  Q.C.,  to  Frances  Charlotte,  third  daughter 
of  the  ReT,  Francis  Hewson,  Rector  of  Danganstown,  Co,  Wlcklow. 

DEATHS 
DUFFT— December  16,  at  9  Argyle-square,  London,  after  a  tedioua 

Illness,  Edward  Michael  OulTy.  Esq ,  solicitor,  late  of  46  Mountjoy- 

square,   Dublin,   and  for  sereral  years  Town   Councillor  for  the 

Mountjoy  Ward. 
KEANE    December  19,  at  his  residenoe,  86  North  Frederick-street, 

Dublin,  Robert  Keane,  Gaq.,  aolicitor,  fifth  aon  of  ihe  late  Robert 

Keane,  of  Beech  Park,  Ennis,  County  Clare 
RICHARDS— Decern' er   16,   at  hi*  resldenoe,   IS  TritoDTille-road, 

Sandyoiount,  after  s  short  iUneas,  Samuel  Richarda,  Esq.,  aged  76 

yearu     He  was  for  nuny  yenra  an  officer  of  the  Prerogative  Court. 
TULLY— December  'iS,  at  Bcraiiord-place,  Dublin,  Thomas  D.  Tuily, 

youngest  son  of  the  late  Jeremiah  Tnlly,  Esq.,  solicitor.  County 

Galway. 


LEGAL    POSTINGS: 


LANDED  ESTATES'  COURT,  IKELAND. 

FIIfAL    NOTICE    OF  DECLARATION    OF    TITLE. 
TO    ALL    WHOM    IT    MAT    CONCERN. 

In  the  Hatter  o»        ^  WHEREAS  the  said  John 

John  Martin  \   ■  ■      Martin  haa  made  application  to 

'  (the  Landed  Estates'   Coiuit,   Ireland, 

Owner  and  Petitioner.  )  for  a  Declaration  that  he  has  a  good 
and  snfilcient  Title  in  Fee-simple  to  the  Plot  of  Ground  hi  Ann-street, 
with  the  Houses  and  Premises  thereon,  known  as  Noa.  »7,  S9,  and  31, 
Ann  street;  the  Plot  of  Ground  in  Church-Une,  with  the  Houses  and 
Premises  thereon,  known  as  Nos.  21,  23,  and  26,  Church-lane;  the 
Plot  of  Ground  tai  Police-square,  with  the  Homes  and  Premises 
thereon,  known  as  Noa.  18  and  SO,  Police-square,  .nd  a  certain  Peo- 
f«nn  Rent  of  £130  a  year.  Issuing  out  of  Houses  and  Premises  in 
Church-lane  and  Cole  s-alley,  and  created  1^  an  Indenture  of  Fee- 
farm  Grant,  dated  6th  July,  1866,  and  made  between  John  Martin  o( 
the  one  part,  and  William  Gordon  and  John  Gordon  of  the  other  pa^^ 
all  ssid  Plots  of  Gr  und  and  Premises  being  situate  in  the  Town  of 
BeUaat,  Parish  of  Belfast,  Barony  of  Kelfaat,  and  county  of  Antrim. 
Now  this  Is  to  give  Notice,  that  the  Court  has  InTestlgaied  the  Title  to 
the  said  Lands,  Rent,  and  Premlaea,  and  has  decided  that  the  said  John 
Martin  haa  a  good  and  snffldent  1  itie  in  Fee-aimide  to  the  said  Lands, 
Rent,  and  Premises,  subject  only  to  the  tenancies  and  easements 
set  forth  In  the  Rental ;  and  to  the  Incumbrances  aet  forth  in  the 
Schedule  of  Ineumbrancea,  which  Rental  and  Schedule  of  Incwn- 
brances  are  now  lodged  In  my  Office,  and  msy  be  inspected  by  any 
person.  And  further  take  Notice,  that  a  Draft  Declaration  of  such 
Title  haa  been  settled,  snd  may  be  Inspected  in  my  omce ;  and  that 
on  the  exi^ratlon  of  one  month,  from  the  publication  hereof,  the  Court 
will  proceed  to  sign  such  Declaration,  snb^ect  only  as  aforesaid.  And 
all  persona  objecting  to  such  Declaration,  or  having  any  Tenancy, 
Claim,  or  Incumbrance,  not  admitted  In  aald  Rental  Schedule,  aro 
hereby  required,  wittiin  the  aald  period  of  one  month,  to  ahow  oanse  as 
they  may  be  adviaed  against  the  signing  thereof ;  and  no  Appeal  against 
such  Declaratioa  of  Title,  on  behalf  of  any  person,  will  ite  after  the 
rignature  and  regiatration  of  the  aame. 

Dated  this  23rd  day  of  December,  1878. 

C.  E.  D0BB8,  Examiner. 
D' ALTON  A  FMITH,  Soliciton  having  carriage  of  the  Pro- 
ceedings, No.  11,  Stephen's-green 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    OP    MAYO. 
SALE, 
On  FRIDAY,  the  30<A  dag  of  JAN  V ART,  1874. 
In  the  Matter  of  ^  T    O  BE  SOLD, 

the  Estate  of  Jl  On  FRIDAY, 

Charles    Joseph     O  Donell    xho  80th  day  of  JANUARY,  1874, 
and    John    Nolan    Ferrall,!  Before  the 

Esquires,  Trustees  for  Sale/         Honourable  Judge  Flanagan, 
under  the    WUl   of  Judith^  At  the 

Mary  O'Donel,  Deceased,     I       Landed  Estotfs'  Court,  Dublin, 
Owners  and  Petitioners.  ;  At  the  Hour  of  Twelve  o'clock  noon. 
In  Two  Lots, 
The  following  Valuable  Fee-farm  Eatato,  aitnate  in  the  Baroqy  of 
Galien,  and  County  of  Mayo:  — 
LOT  1. 
That  part  of  the  three  divided  fifth  parts  of  the  Landa  of  Lindoran, 
known  on  the  Ordnance  Survey  as  Knrckavilla,  and  part  of  Liadur- 
raun.  containing  20Sa  Ir  33p  atatute  measure,  held  under  fee-farm 
grant,  dated  l{4th  July,  1867,  and  subject,  in  conjunction  with  Lot  3, 
to  tile  fee-farm  rent  of  £10  8s  id,  with  I3d  per  pound  Receiver's 
fees.    This  Lot  produces  a  net  annixal  n  ntal  of  £SS  2s  lid,  and  will 
be'  sold  primarily,  subject  to  the  enthre  fee-farm  rent  and  Receiver's 
fees,   snd  bound  to  Indemnify  Lot  3  from  payment  ther<of.     The 
Ordnance  Valuation  la  £S4  16a  Od 

LOT  2. 
The  other  part  of  aald  three  divided  fifth  parte  of  said  Landa  of 
Liaadoran,  known  en  the  Ordnance  Survey  as  pai  t  of  Ballintemple, 
containing  143a  Ir  16p  atatute  meaauro,  held  under  said  fee-farm 
grant,  and  subject,  in  conjimction  with  Lot  1,  to  said  ft^e-farm  rent 
and  Receiver's  fees.  This  Lot  produces  a  net  annual  rental  o( 
£61  I4s  3d,  and  will  be  indemnified  against  payment  of  aald  fee-farm 
rent  by  Lnt  1.  The  Ordnance  Valuation  of  ttiia  Lot  la  £48  10s  Od. 
Dated  this  19th  day  of  December,  1873. 

HENKY  ROBERT  GREENE,  Chief  Clerk. 
DESCRIPTIVE  PARTICULARS. 
The  foregoing  Landa  are  aituate  within  one  mile  of  Swinford,  fivo 
of  Kiltlniagh,  live  of  Foxford,  seven  of  Charlestown,  and  nine  of 
Ballyhaunia,  all  first-class  market  towns  and  fairs. 

There  is  a  station  on  the  Great  Northern  and  Western  Railway  at 
Foxford. 

The  lards  are  of  good  quality,  in  the  hands  of  industrious  tenants, 
and  well  circnmstoncetl  ss  to  toads,  turbary,  and  water. 

There  Is  excellent  Idling  in  the  River  Moy,  which  bounds  the  lands 
of  Ballliitemple  on  the  North  West. 

The  1-inds  are  not  subject  to  aii>  arterial  or  other  drainage  charge, 
and  will  be  sold  discharged  of  quit  rent. 

Proposals  for  purchase  by  private  contract  will  be  received  by  the 
Solicitor  having  carriage  of  Sole,  and  submitted  to  the  Court  for 
approval,  up  to  the  17tfa  d^y  of  January,  1874,  after  which  day  no 
private  offer  can  be  entertained. 

For  Rentala,  Ma(<s,  and  further  particulars  apply  at  the  Registrar's 
Office,  Landed  Estates'  Court,  Four  Couns,  Inna-quay,  Dublin; 

Mr.  PATRICK  KEANE,  tho  Agent  over  the  Estate,  Kildnff, 

Swinford ;  and  to 
JOHN    H.   COLFER,    SoUdtor  having  carriage  of  Sale,  17 
Merchant's-quay,  Dublin. 
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In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUMTT    OF    DUBLIN. 


In  the  Bhttcr  of 
theSiUteot 
The  Ber.  Thomaa  Stack, 
Owner; 

William    Forbes   Johnson| 
■ml  Arthnr  Lee  Bvlee, 

Petitioners. 


rr  o 


L  D, 


BE      SO 

In  One  Lot, 

At  the 

L&aded  Estates'  Oonrt,  Inn's-qiuqr, 

In  the 

City    of    Dublin, 

Before  the 

Honourable  Judge  Flanagan, 

On  FRIDAY,  the  16th  day  of  JANUARY,  1874, 
At  the  hour  of  Twelve  o'clock,  noon. 
That  part  of  the  Lands  of  Puckstown,  known  on  tbe  Ordnance  Map 
as  part  of  Artane  West,  also  known  as  Elm  Park  Houae.  containing 
Ma  Ir  Bp,  itatute  meaanrc,  held  under  fee-farm  grant,  daied  the  3Srd 
day  of  Uur^  18OT,  under  the  Renewable  Leasehold  Converrion  Act, 
■object  to  a  head  rent  of  £160  a-year,  and  ittuate  in  the  Barony  of 
Coolock  and  County  of  DuUSn. 


Dated  34th  Norember,  1678. 


C.  E.  DOBBS. 


Tlw  premiaes  am  conrenlently  situated  within  about  8  miles  of  the 
General  Post  OfBce,  Dublin,  about  a  mile  from  the  village  of  Drum- 
eoodim,  and  witUn  a  very  tbort  distance  of  the  public  road  leading 
from  Druncondra  to  DnubL 

There  la  a  ipaeioas  Mansion  House,  standing  in  the  centre  of  the 
grooDds,  wUch  contains  4  reoeption-rooma,  7  principal  bedrooms,  and 
i  aerranta'  bednxxna. 

TImx«  is  attached  to  the  house  a  large  conserratoiy,  2  ooaAh-bouses, 
BtaWing  for  7  horses,  2  loose  boxes,  cow  houses,  and  spacious  poultry 
yard,  Ac. 

The  Grounds  surroundtag  the  house  are  tastefully  laid  out,  and 
planted  with  beautifol  shrubs  and  treeo,  and  the  house  is  approached 
by  a  ftne  arenue,  about  500  yards  in  length,  leading  from  the  entrance 
lodge  throogh  the  grounds. 

There  is  also  a  walled-in  Garden  on  the  grounds,  comprising  about 
one  acre  in  extent,  which  is  beautifully  laid  out,  and  planted  with  the 
eboicest  description  of  fmit  trees  of  every  variety. 

The  Garden  also  contains  spacious  green-houses,  stove-booses,  pits, 
vineriea,  melon  ^^^'"'^^^  &&,  ^o. 

The  remaining  portion  of  the  premises  condsts  of  arable  and  pasture 
laod  of  the  very  primest  description. 

For  Rentals,  M^ps,  and  further  particulars,  apply  at  the  Registrar's 
OAee,  Landed  Estates*  Court,  Dublin ;  or  to 

ARTHUR  L.  BARLEE,  Solicitor  having  carriage  of  the  Bale, 
30  Westland-row,  Dublin. 

In  the  ULNDED  ESTATES'  COURT,  IRELAND. 


COUNTY    OF    DUBLIN. 


In  the  Hatter  of 
the  Estate  of 
Tbe     Rerennd     Thomasj 
Staidc. 

Owner; 

Loaisa       Maria 
Nugent, 

Petitioner. 


L  D, 


Digbyl 


rO      B  E      S  O 
In  Two  Lots, 
At  the 

Landed  Estates'  Court,  Inns'-quay, 

In  the  City  of  Dublin, 

Before  Uie 

Honourable  Judge  Flanagan, 

On    FRIDAY, 

The  leth  day  of  JANUARY,  1874. 

At  the  hour  of  Twelve  o'clock  noon, 
"nie  Dwelling-house.   OfRce^    Garden,   orcliard,  and  Demesne  of 
Pnztown,  otherwise  Pnckstown,  known  by  tbe  name  of  Thomdale, 
eootafadng  73a  ir  13p  statute  measure,  held  under  lease  dated  38th 
April,  1&44.  for  the  term  of  99  years,  from  the  1st  May,  lty44. 

And  «lso  that  part  of  the  Lands  of  Fuxtown,  otherwise  Puckstown, 
cont^anuig  4ia  Or  17p  statute  measure,  held  under  lease  dated  28th 
April,  1»44,  for  the  term  of  99  years,  l^m  tbe  Ist  May,  1844,  all  said 
premisea  being  situate  in  the  Barony  of  Coolock,  and  County  of 
Dublin. 

Od  Lot  1  there  Is  a  commodious  dwelllng-honse,  oont^ning  three 
reception  roonu,  eight  bed-rooms,  large  conservatory,  with  amp'e 
aeoocnniodation  for  serranta.  There  is  attaclied  to  tb^  liouse  a  coach- 
hooae,  stabling  for  three  horses,  loose-box,  dtiry,  wash-bouse,  and  cow- 
byre,  Ac  There  is  a  walled-l't  garden  in  the  grounds  attached  to  this 
Lot,  containing  about  half  an  acre,  panted  with  a  variety  of  tbe 
cfaoioest  frtdt  trees,  and  within  which  are  also  green-houses,  stove- 
bonse,  and  pita  There  is  also  a  farm-yard  some  distance  from  the 
hanae,  containing  bams  and  accommodation  for  horses,  cows,  pigs,  Ac, 
and  tlmv  are  ilso  separate  cottages  for  the  steward,  gardener,  and 
yardman  at  the  term-yard.  The  grounds  on  which  the  house  stands 
are  wdl  wooded,  a'xi  Uiere  is  a  sheet  of  ornamental  water  facing  the 
bouse.  The  remaining  portion  of  this  t.ot  consists  of  arable  and 
|i— lui'u  land  of  tbe  richut  description.  The  tenement  valuation  of 
tliis  Lot  Is  £179  Ifis 

Lot  i  conasts  of  47a  Or  17p  statute  measure,  of  pasture  and  arable 
Him]  of  the  richest  description,  to  the  whole  of  which,  savu  the 
9a  Ar  9p  set  on  lease  to  Denis  I  loyle,  and  the  small  cottages  stated  in 
refrtal,  the  purchaser  wili  be  entitled  to  immediate  pOBsession.  Tbe 
tenement  valuation  of  this  Lot  is  £95  lOs. 
Dated  this  34tb  day  of  November,  1873. 

C.   £.  DOBBS,   Faaroiner. 

The  Premises  eompridng  Lots  1  and  3  are  ritnote  within  a  short 
Astanoe  of  tbe  pnfaUc  read  leading  from  San'ry  to  Dublin,  and  are 
within  three  miles  of  the  General  Cost  Uffioe,  Dublin. 

For  Rentals,  Maps,  and  further  particulars  apply  at  the  Registrar's 
OfBee»  Landed  Estates*  Court,  Dublin ;  or  to 

ARTHUR  L.  BARLEE,  Solicitor  having  Carriage  of  the  Bale, 
80,  Weatlaod-row,  Dublin, 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

IN    THE     CITY    OF    DUBLIN. 
The   Rev.  Peter   Edward'jrp  Q        BE        SOLD, 

O'Farrelly,     and    Thomas  f  X  Before  the 

Fltxpatrick,     Tru*teee    for  V        Honourable  Judge  Flanagan, 
Sale  under  the  Will  of  Rose  /  At  the 

EUcn  Forde,  deceased,  I  Landed  Estates'  Court,  Four  Courts; 

V 


Owners  and  Petitioners.  1 


Dublin, 


Gbarlea   Toole, 


On    FRIDAY,    the    16th    day    of   JANUARY,    1874, 

At  the  hour  of  Twelve  o'olook  noon. 

In  Tliree  Lota, 

The  following  Fee-farm  Rent  and  Valuable  Property  :'— 

LOT  I. 

The  Honse  and  Premises,  No.  8  Ely-plaoe,  In  the  Parish  of  SL  Peter, 

and  City  of  Dublin,  held  under  a  Fee-farm  grant  dated  8rd  December, 

1850,  and  sul^ect  In  conjunction  with  Lots  3  and  8,  to  the  Fee-farm 

rent  of  £38  lAs  Od.    The  PremiMS  are  held  by  a  tenant  under  a  Lease 

at  a  rent  of  £80,  leaving  a  profit  rent  of  £41  As. 

Tills  Lot  wUl  be  sold  sabjeet  to  Uie  entire  head  rent  of  £38  1JS^  and 
bound  to  indemnify  Lots  2  and  3  from  payment  of  any  portion  thereoL 
LOT  2. 
Fee-term  Rent  of  £9  68  Od,  Issuing  out  of  the  Houses  and  Premisea, 
Nos.  140  and  141  Lower  Baggot-street,  In  the  parish  of  Saint  Peter, 
and  City  of  Dublin,  held  under  Fee-farm  Grant  of  3rd  Deoembw, 
1355,  subject  to  tbe  rent  of  £38  I5s  0d,  but  Indemnified  against  the 
payment  of  any  portion  thereof  by  Lot  1. 
The  Government  Valuation  of  this  Lot  is  £95* 

LOT  3. 
Honse  and  Premises,  Na  4  Ely-place,  in  tbe  Parish  of  Saint  Peter, 
and  City  of  Dublin,  held  under  some  Grant  as  huU  1  and  2,  and  in- 
demnified against  rent  by  Lot  1.  These  premises  are  held  by  a  tenant, 
under  a  Leaae  for  lives  renewable  for  ever,  at  a  rent  of  £36  Ids  4d, 
and  Um  GovOTnroent  Valuation  of  the  Lot  is  £60. 
Dated  this  28th  day  of  November,  1873. 

C.  E.  DOBBS,  Examiner. 
For  Rentals,  Maps,  and  further  particulars,  vpp^  *t  ^"  Landed 
Eatates'  Court ;  or  to 

Messrs.  WM.  ROCHE  ft  SON,  Solicitors  having  the  carriage  of 
the  Proceedings,  4  Stephen's-green  North,  Dublin. 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 

IN    THE    CITY     OF    DUBLIN. 
IntheHatterof  ^T   O         BE         SOLD, 

the  Estate  of  /  JL  Belore  the 

\.       HonouraUe  Judge  Flanagan, 
r  At  the 

Owner  and  Petitioner.  I  Landed  Estates'  Court,  Four  Courts, 

J  Dublin, 

On    FRIDAY,    the    13th    day    of    FEBRUARY,    1874, 
At  the  hour  of  Tw^ve  o'clock  noon, 

In  Three  Lota, 

The  following  Valuable  Pn^^erty: — 

LOT  1. 

The  Honse  and  Premises,  No.  2  GoUege-etreet,  in  the  Parish  of  St. 

Mark  and  City  of  Dublin,  held  in  Fee-simple,  the  estimated  value  of 

wUch,  according  to  the  valuation  of  Messrs,  Brasidngton  and  Gale,  is 

£120  per  annum. 

LOT  2. 
The  Houses  and  Prerolsea,  Na  1  College-etreet,  in  the  Pariah  of  St 
Mark  and  City  of  Dublin,  held  under  Lease  for  Lives  renewable  for 
ever,  and  last  renewal  thereof,  all  the  lives  in  which  are  in  being, 
subject  to  the  yearly  rent  of  £9  sterling,  and  to  a  perpetual  annuity  ^ 
£46  8s  Id. 

The  Premises  have  been  valued  by  Meesra  Brssslngton  and  Gale,  at 
the  annual  rent  of  £80,  which  would  leave  a  net  uinoal  value  of 
£24  16s  lid.  Immediate  possession  will  be  given  to  a  purchaser. 
LOT  8. 
Honse  and  Premises,  No.  41  Westmoreland-street,  in  the  Parish  of 
SL  Andrew  and  City  of  Dublin,  held  under  Lease  for  Lives  renewable 
for  ever,  and  last  renewal  tliereof,  subject  to  the  yesrly  rent  of 
£28  5s  7id. 

These  Premises  have  been  valued  by  Messra  Bra8«ington  and  Oalef 
at  the  yearly  rent  of  £200,  which  l^ve  a  net  annual  rental  o, 
£171  148  4|cl.     In^medlate  p08Bes>ion  will  be  given  to  a  purchaser. 

The  aforesaid  premises  are  situate  in  tbe  leading  tlioroughfore,  and 
best  part  of  the  City  of  Dublin  for  business. 

For  the  last  seventy  years  a  very  eztenstve  and  lucrative  seed  buri- 
ness  has  been  csjrled  on  on  the  premises,  which  are  in  thorough  repair. 
The  premises,  41  Westmoreland-street,  consist  of  large  shop,  having 
frontages  In  Wea(m<>reland-street  and  College-street,  and  are  at  the 
comer  of  tiie  street  facing  the  Bank  of  Ireland ;  the  upper  part  of  the 
house  contains  eight  Isrge  rooms,  wiilch  are  well  suited  for  either  a 
dwellinghouse,  or  could  be  let  with  great  advantage  and  profit  as 
offices.  There  Is  also  a  good  basement  story  to  the  premises.  Imme- 
diate pooeesaion  will  be  given. 

Tlio  premises,  No.  I  College-etreet,  are  well  suited  for  budness 
purpoaes,  and  contains  an  office  on  street  floor,  four  rooms  over,  and  a 
basement  story.     Immediate  possescdon  of  this  house  will  be  given. 

Tlie  premises,  No.  2  College-strfet,  conrist  of  a  good  shop  and  back 
offices,  and  upper  portl  n  consists  of  eight,  targe  rooms,  used  at  present 
aa  seed  stores,  well  suited  for  storage  of  all  kln>l8  of  goods.  Immediate 
poasession  of  the  upper  and  basement  stories  will  be  given  to  the 
purchaser,  and  the  tenancy  of  the  fbop  and  buck  office,  vrhich  are  at 
present  let  at  £120  per  annum,  will  terminate  on  the  27th  day  of  May, 
1874. 
Dated  this  23rd  day  of  December,  1873. 

n.  R.  GREENE,  Chief  Clerk. 
For  Rentals,  Maps,  and  furth^  particulars  i^iply  at  the  Landed 
Estates  Court;  or  to 

Mess  8.  WM.  ROCUE  and  SON.  Solicitors  having  carriage  of 
Sale,  4  Stephen 's-green,  North,  l^ublln. 
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In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    OF    CAVAN    AND    CITY    OP    DCBLIN. 


In  the  Matter  of 

the  EsUte  of 

Charles    Langdale,     Esq.,  | 

Blr  John  Esmonde,  Bart., 

and  others. 

Owners  and  Petitioners.  \ 
And  in  the  Matter  of 
the  Estate  of 
Frances  Maria  Home  and  | 
others, 

Ovners: 
And  the  Partition  Act,  188S. , 


L  D, 


O      BE       S  0 

I       Before  the 

Honourable  Ju-lge  Flanagan, 

At  the 

Landed    Estates'    Court, 

Dublin, 

On  FRIDAY, 

[  The  ISth  da;  of  FEBRDABY,  1874, 

In  Thirteen  Lots, 

The  following  Valuable  Property : — 

COUNTY  OF  CAVAN 

BENTAL, 

"  LOT  1. 

The  Lands  of  Derr^lane,  containing  57a  8r  85p  statute  measure, 
situate  in  the  Barony  of  Clonmahon  and  County  of  Cavan,  held  in  fee- 
simple,  and  producing  a  nett  rental  of  X36  9b  7|d  The  Government 
Vsluation  of  tills  Lot  is  JCIO  Ss  Od. 

LOT  3. 
The  Lands  of  Oarranrush,  known  on  the  Ordnance  Survey  as  the 
Lands  of  Oanyroes,  oontainliig  332  acres  and  10  perches  statute 
measure,  rituate  in  the  Barony  of  Caatlerahan  and  County  of  Cavan, 
held  in  fee-simple,  and  produdng  a  nett  annual  rental  of  £848  lis  Od. 
The  Government  Valuation  of  this  Lot  is  £224. 

LOT  3. 
Part  of  the  Lands  of  Barecony,  known  on  the  Ordnance  Surrey  as 
Bareconny  (Grattan),  containing  44a  3r  16p  statute  measure,  situate 
in  the  })arony  of  Caatlerahan  and  County  of  Cavan,  held  In  fee-simple, 
and  produdng  a  nett  annual  rental  of  £38  38  3d.  The  Government 
Valuation  of  this  Lot  is  £29  6a  Od. 

LOT  4 

Consists  of  part  of  the  Lands  of  Ballycroft,  known  on  the  Ordnance 
Survey  as  Lower  Lackan,  containing  70a  3r  25p  statute  measure, 
situate  in  the  Barony  of  Clonmahon  and  County  of  Cavan,  held  in  fee- 
simple,  and  producing  a  nett  annual  rental  (paid  by  one  tenant  who 
holds  under  a  Lease)  of  £78  2t  lOd.  The  Government  Valuation  of 
this  Lot  is  £69. 

LOTS 

Consists  of  other  Part  of  the  aforesaid  Lands  of  Lower  Lackan,  con- 
taining 362&  Or  26p  statute  measure,  sttoate  In  the  Barony  of  Clon- 
mahon and  County  of  Cavan,  held  in  fee-simple,  and  producing  a  nett 
annual  rental  of  £120  Os  9d.  Tlie  Government  Valuation  of  tills  Lot 
la  £123  12s  Od. 

LOT  6 

Consists  of  Part  of  the  Lands  of  Leggiwltt,  known  on  the  Ordnance 
Survey  as  Legawell,  containing  114a  2r  38p  statute  measure,  situate 
In  the  Barony  of  Clonmahon  and  County  (^  Cavan,  and  producing  a 
nett  annual  rental  of  £78  14a  7d.  The  Government  Valuation  of  this 
Lot  Is  £71  Os  Od. 

LOT  7 

Consists  of  Fart  of  the  Lands  of  Leganny,  known  on  the  Ordnance 
Survey  as  the  Lands  of  Legaginny,  oontalning  173a  8r  21p  statute 
measure,  situate  In  the  Barony  of  Clonmahon  and  County  of  Cavan, 
held  in  fee-simple,  and  producinf?  a  nett  annual  rental  of  £67  lOs  3fL 
The  Government  Valuation  o(  this  Lot  Is  £98  16s. 

The  Lands  of  Dertyiane,  Lacken  Lower,  Legaginny,  and  Legaweel, 
are  rituate  within  one  mile  of  Crossdoncy,  a  station  on  the  Midland 
Great  Western  Railway,  and  4  miles  from  the  Town  of  Cavan. 

The  Moorland  on  Legaginny  and  Legaweel  is  capable  of  much  Im.. 
provement  by  a  small  onuay.  The  Lands  are  cheaply  set,  the  tenants 
industrious,  and  pay  their  rents  with  punctuality. 

The  Lands  of  Oarryross  and  Barconey  (Grattan>  are  situate  within 
two  miles  of  Oldcastle,  a  station  on  the  Dublin  and  Drogheda  Railway, 
and  a  good  fair  and  market  town.  The  Lands  are  of  nice  quality. 
The  tenants  are  industrious^  and  pay  their  rents  with  pimctuality. 

BENTAL  OF  THE  CITY  OF  DCBLIN  PBOPEBTY. 
LOT  1. 
Houses  and  Premises,  Noa,  72,  73,  74,  76,  77,  78.  and  79,  Queen- 
street,  and  Nos.  1,  2,  and  3,  Tlghe-street,  In  the  Parish  of  Saint  Paul, 
and  City  of  Dublin,  held  in  fee-simple,  but  subject,  in  conjunction 
with  Lots  2  and  3  on  this  rental,  to  a  rent-charge  of  £6  12s  4d  sterling. 
This  Lot  will  be  sold  primarily,  liable  to  the  entire  of  the  rent-charge 
of  £16  128  4d,  and  bound  to  indemnify  Lots  2  and  8  from  payment  of 
any  portion  thereof.  This  Lot  pixiduacB  a  nett  annual  rental  of 
£70  12s  3d,  and  the  Government  Valuation  Is  £127: 

LOT  2. 

Rouse  and  Premises,  No.  7S  Queen-Street,  in  the  Parish  of  Saint 
Paul,  and  City  of  Dublin,  held  in  fee-simple,  but  subject  as  aforesaid 
to  the  aforesaid  rent-diarge  of  £16  128  4d,  but  indemnified  against 
same  by  Lot  i.  Tliis  Lot  produces  a  nett  annual  rental  of  £26.  The 
Government  Valuation  Is  £23. 

LOT  S 

Consists  of  the  Houses  and  Premises,  Nos.  71  and  72  Queen-street, 
and  Nos.  I.  2,  3,  4,  and  li  Hendrick-street,  in  the  Parish  of  Saint  Paul, 
and  City  of  Dublin,  held  in  fee,  but  suliject  as  aforesaid  to  the  afore- 
said rent-charge  of  £16  12b  4d,  but  inderanifled  afrainst  same  by  Lot  1. 
This  Lot  produces  a  nett  annual  rent  of  £89  13s  lOld.  The  Govern- 
ment Valuation  is  £84  Os  Od. 

LOT  4 

Consists  of  the  House*  and  Premises.  Nos.  71.  73,  72],  74,  7«,  76,  77, 
78,  79,  SO.  81,  82,  83,  84,  Bfi,  86,  87.  88,  89,  and  90,  Cork-street,  and 
Cozy  Lodge  and  Vauxhail  Lodge,  Cork-street,  and  Houses  and  Pre- 
nUscs,  48  Marrowbone-lane,  all  in  the  Parish  of  St  Catherine,  and 


City  of  Dablin,  held  In  conjunction  with  Lota  fi  and  6  under  a  Leaaa- 
for  Uvea  renewable  for  ever,  and  subject  to  the  yearly  rent  of 
£46  3s  Id,  and  producing  a  nett  annual  rental  of  £42  I6s  lOJd. 

This  Lot  will  be  sold  subject  to  the  entire  bead  rent,  and  bound  to 
Indemnify  Lots  £  and  6  against  the  payment  of  any  portion  tliereof. 
The  Government  Valuation  is  £187. 

LOT  6. 

Consists  of  the  House  and  Premises,  No.  73  Cork-street,  in  the 
parish  of  St.  Catherine,  and  city  of  Dublin,  held  in  conjunction  with 
Lots  4  and  6  under  Lease  for  lives  renewable  for  ever,  subject  to  tiie 
rent  of  £46  38  Id,  and  producing  a  nett  annual  rental  of  £44  ISa  per 
annum.  The  Government  Valuation  of  this  Lot  Is  £31 10s.  This  Lot 
will  be  sold  indemnifled  against  the  payment  of  any  portion  of  the  head 
rent  of  £46  3a  Id  by  Lot  4. 

LOT  «. 

This  Lot  consists  of  Houses  and  Premises,  Nos.  48  and  47  Blarrow- 
bone-lane,  situate  in  the  parish  of  St.  Catherine,  and  city  of  Dublin 
held  in  conjunction  witii  Lots  4  and  fi  under  Lcaae  for  Uvea  renewable 
for  ever,  and  subject  to  the  rent  of  £48  3s  Id,  but  indemnified  agaifkst 
the  pnyment  of  any  portion  thereof  by  Lot  4. 

This  Lot  prodiioes  a  net  annual  rental  of  £29  lla.  The  GoTemment 
Valuation  is  £81. 

A  draft  Fee-Farm  grant,  in  Ueu  of  the  Lease  for  lives  renewable  for 
ever,  under  which  Lots  4,  6,  and  6  are  held,  haa  been  approved  of  on 
behalf  of  grantors,  and  will  be  executed  to  the  purchaser  at  the  expense 
of  the  estata 

The  rent  in  the  grant  will  be  £48  10s  2d. 
Dated  tills  20th  day  of  December,  1873. 

H.  R.  GBEENE,  Chief  Clerk. 

For  Bentals,  Haps,  and  further  particulars  apply  at  the  Landed 
Estates*  Court ;  or  to 

Mosra.  WILLIAM  ROCHE  ft  SON,  Solicitors  liavtng  the 
carriage  of  the  Proceedings,  No.  4  Stephen's-gr«en  North, 
Dublin. 


In  the  LANDED  ESTATES*  COURT,  IRELAND. 


CITY    OF    KILKENNY. 


In  the  Blatter  of 
the  Estate  of 
John  Thomas  Walker, 
Owner; 

Robert  Holmes,  continued  | 
in  the  name  of  Robert  \ 
Arbuthnot  Holmes, 

Petitioner,  i 

John  Thomas  Walker, 
Owner; 

Bobert  A.  Holmes, 

Petitioner.; 


L  D, 


1874, 


BE      SO 

In  Five  Lots, 

Before  the 

Honourable  Judge  Flanagan, 

At  the 

Landed  Estates'  Court, 

Inns'-quay, 

In  the 

City    of    Dnblln, 

On  FRIDAY, 

The  SSrd  day  of  JANUARY, 

At  the 

, .         Hour  of  Twelve  o'clock  noon. 

The  Owner's  Estate  In  the  following  Premises,  viz.  :— 

LOT  L 
Houses  and  Premises  situate  in  Coal  Market,  now  called  Parliament - 
street  and  New  Buildings'  Lane,  in  tiie  parish  of  St.  Msry,  and  dty  of 
Kilkenny,  held  under  Leaae  for  lives  renewable  for  ever,  dated  4th  (yf 
April,  1738,  and  subject  to  lis.  4d.  for  yearly  rent,  ao<»tes  and  re- 
ceiver's fees,  and  to  9a  2(d.  as  a  renewal  Sne,  and  producing  a  profit 
rent  of  £79  4s.  9id. 

LOT  2. 
Houses  and  Premiaes  in  Lower  John-street,  In  the  parish  of  St. 
John,  city  of  Kilkenny,  held  in  Fee-farm  under  Indenture,  dated  2nd 
of  Marcli,  1732,  and  subject  to  £2  2a  61d.  yearly  rent,  accatcs  and 
receiver's  fees,  and  producing  a  profit  rent  of  £63  17a  SH* 

LOT  3. 

Houses  and  Premises  situate  in  Back-lane,  now  known  as  Klng's- 
street,  in  the  parish  of  Saint  Maiy,  city  of  Kilkenny,  held  under  Lease 
for  lives  renewable  for  ever,  dated  26th  of  April,  1767,  at  yearly  rent 
of  £41  lOs.  9|d.,  and  a  peppercorn  renewal  fine,  and  producing  a 
profit  rent  of  £33  Ua  4{d. 

LOT  4. 

A  House  and  Premises  In  Coal  Market,  now  cslled  Parliament- 
street,  in  the  parish  of  Saint  Mary,  city  of  Kilkenny,  held  in  Fee- 
farm  under  an  Indenture,  dated  8th  February,  1722,  at  yearly  rent  of 
£6  3a  Id,  3a  8id.  in  lieu  of  aocates,  and  3a.  Sid.  receiver's  fees,  and 
producing  a  profit  rent  of  £21  3s.  lOd. 

LOT  6. 

The  Three  Tnrlosnres  or  Parks  commonly  called  Part  of  Grants- 
thorn,  containing  11a.  3r.  2p.  statute  measure,  and  known  on  the 
Ordnance  Survey  aa  Part  of  Lower  New-street,  Upper  New-street, 
and  New-road,  in  the  parish  of  St  Canioe,  and  Liberties  of  the  city  of 
Kilkenny,  held  under  Lease  for  lives  renewable  for  ever,  at  yearly 
rent  of  £16  13s.  3}d.,  subject  to  a  peppercorn  renewal  fine,  and  pro- 
ducing a  profit  rent  of  £16  7a  SJd. 

Dated  1st  day  of  December,  1873. 

H.  R.  GREENE,  Chief  Clerk. 


For  Rentals  and  other  particulars  apply  at  tlie  Registrar's  OIBce, 
Landed  Estates'  Court,  Inns'-quay,  Dublin ;  to 

Hr.  RICHARD  CA88IN,  Dpper  Patrick-street,  Kilkenny ;  or 

Mr.    EDWARD    FETHERSTONRACGH,    SoUdtor  having 
carriage  of  Sale,  20,  Clare-atreet,  Dublin. 


Printed  and  published  by  the  Proprietor,  John  FALocvta,  every  Satnrday.  at  !>i.  Upner  Sackville-street,  Id  the  Pariah  of  St.  Tluimas 

and  City  of  Dublin.— 5aAir<Vay,  Jamuuy  3, 1874. 
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No.  363. 


DECISIONS  ON  THE  PARLIAMENTARY 
ELECTIONS  ACT,  1868.— I. 

Messbs.  O'Maixbt  and  Harbcastlg  have  brought 
out  the  second  part  of  their  second  volume  of  Election 
Reports.  These  Reports  come  down  to  the  Gloucester 
case — the  latest  decided  by  an  election  tribunal.  As  it 
is  extremely  improbable  that  a  fresh  part  will  appear 
before  the  general  election,  we  take  this  opportunity  of 
calling  the  attention  of  our  readers  to  the  modification 
which  the  law  relating  to  elections  has  received  since 
'the  pas^ng  of  the  Parliamentary  Elections  Act.  The 
.existence  of  these  Reports  at  all  is  one  of  the  not  least 
important  effects  of  the  Act,  as  the  decisions  of  the 
Committees  of  the  House  of  Commons,  being  delivered 
by  laymen,  were  not  capable  of  being  collected  as 
systematic  reports,  with  the  reasons  and  principles  upon 
which  the  cases  were  decided  set  out  in  accurate  le^al 
language.  The  publication  of  these  Reports — in  which 
the  doctrines  of  the  election  law  are  set  out  in  the  lumi- 
nous and  elaborate  judgments  of  the  election  judges — 
relieves  a  want  which  was  generally  felt  by  those  of 
the  profession  who  were  in  any  wise  concerned  with  the 
laws  on  electioneering.  The  law  of  agency  in  Parlia- 
mentary elections  has  been  much  illustrated,  if  not 
altered,  by  these  judgments.  Some  apprehension  was 
felt,  at  the  time  of  the  passing  of  the  Act,  as  to  the 
principles  on  which  the  Judges  would  proceed  in 
deciding  a  question  of  agency,  as  the  Act  contained  no 
express  provision  as  to  agency;  and  the  principles  of 
agenqr,  as  understood  at  Common  Law,  and  those 
which  were  acted  on  by  the  Committees  of  the  House 
of  Commons  in  election  matters,  were  in  many  respects 
different.  These  apprehensions,  however,  were  dis- 
persed by  the  decision  of  Baron  Martin  in  the  Norwich 
case  (1  O'M.  &  H.  10.),  in  which  he  decided  "  that  the 
law  of  agency  which  would  vitiate  an  election  is  utterly 
different  from  that  which  would  subject  a  candidate  to 
a  penalty  or  an  indictment,  and  the  question  of  his 
right  to  sit  in  Parliament  has  to  be  settled  upon  an 
eniirely  different  principle.  The  relation  is  more  on 
the  principle  of  master  and  servant  than  of  principal 
and  agent."  There  can  be  little  doubt  that  such  a 
decision  was  based  on  the  principles  of  common  sense, 
and  that  if  the  Common  Law  principle  of  agency  had 
prevailed  in  election  matters,  transactions  Uke  those 
which  were  revealed  at  Norwich  and  elsewhere  would 
have  taken  place  with  almost  perfect  safety  to  the 
successful  candidate,  and  our  elections  would  have 
become  even  more  corrupt  than  they  sometimes  are. 
The  general  tendency  of  the  decisions  seems  to  be 
to  Tender  the  principal  more  liable  for  acts  done 
by  his  agents  than  he  was  before.  Where  £11,000 
was  lodged  by  tlie  candidate  in  the  hands  of  one 
jterson,  with  <urecUons  to  spend  the  money  honestly, 
but  no  control  was  exercised  over  him  as  to  the  way  of 
spending  the  money,  it  was  held  that  such  an  extensive 
employment  renders  the  candidate  responsible  not  only 
for  the  acts  of  the  agent  himself,  but  for  the  acts  of  all 
those  whom  he  employs :  fiewdleycase  (1  O'M.  &  H.  18). 
In  the  Galway  case  (2  O'M.  &  H.  53),  a  letter  written 
by  the  respondent  to  a  Roman  Catholic  clergyman,  in 
which  he  proposed  a  conference  of  the  clergy  to  deter- 
mine  how  far  the  clergy  should  go  in  asking  the  tenants 
to  vote  against  tiieir  landlords,  and  also  to  organize 


a  popular  meeting,  was  held  to  be  sufficient  to  render 
every  bishop  and  every  priest  who  acted  at  the  meet- 
ing an  agent.  In  the  Taunton  case  (1  O'M.  &  H.  181) 
where  an  association  had  been  formed  for  the  purpose 
of  conducting  the  r^stration  and  the  election,  and 
during  the  election  this  association  acted  as  an  election 
committee  usually  does ;  and  the  respondent,  by  his 
agents,  knew  that  the  associatioA  was  actively  canvas- 
sing in  his  behalf;  it  was  held  that  when  things  are 
openly  done,  which  would  not  be  done  in  the  ordinary 
course  of  things,  except  with  the  cognizance  of  a  candi- 
date who  sanctioned  them,  the  natural  inference,  in  the 
absence  of  proof  to  the  contrary,  would  be  that  they 
were  done  by  a  person  acting  as  agent  for  the  candidate. 
In  this  case  such  a  degree  of  benefit  was  derived  from 
the  assistance  of  this  association,  and  its  assistance  was 
so  important  that  it  fwrly  established  that  if  the 
candidate  took  the  assistance  and  did  not  hold  the 
association  off  or  repudiate  it,  he  must  abide  the 
consequences,  and  be  responsible  for  the  malpractices 
of  the  assoqiation.  Acts  of  bribery  having  been 
proved  against  this  association,  the  candidate  was 
held  responsible  for  it,  and  he  was  unseated.  But 
on  the  ower  hand,  in  the  Westminster  case  (1  O'M.  & 
H.  91),  the  sitting  member  was  held  not  answerable  for 
the  ucis  of  an  agent  employed  by  an  association  formed 
for  political  purposes  of  which  the  respondent  had  been 
a  member,  and  to  which  he  had  subscribed  large  sums, 
but  from  which  he  had  withdrawn  on  becoming  a 
parliamentary  candidate.  As  to  individual  agents, 
some  remarkable  decisions  have  been  come  to,  which 
are  rather  favourable  to  the  interests  of  the  sitting 
members,  and  those  electors  of  lax  political  principles 
who  keep  a  sharp  look  out  for  "  the  man  in  the  moon  " 
at  the  eve  of  an  election ;  for  instance,  it  has  been  held 
that  messengers  cannot  be  regarded  as  agents.  Windsor 
case  (1  O'M.  &  H.  3).  And  in  case  of  treating  after  the 
election  by  the  agent  of  the  candidate,  it  is  necessary  to 
prove  tliat  he  had  a  continuing  authority  from  the 
candidate  to  act  after  the  election:  Norfolk  case  (I 
O'AL  &  H.  240-  The  doctrine  of  limited  agency, 
about  which  some  doubt  seems  to  have  formerly  existed, 
may  be  taken  to  have  been  finally  decided  in  the 
Westbury  case  (1  O'M.  &  H.  48),  and  the  Norfolk 
case  (1  0'&L  &  H.  237),  by  which  it  appears  that  a 
limited  authority  to  canvass  makes  the  respondent  only 
liable  to  that  limited  extent.  In  the  Stafford  case  (1 
O'M.  &  H.  231),  Mr.  Justice  Blackburn  decided  a 
question  which  might  have  caused  anxiety  and  danger 
to  a  candidate  conducting  his  election  on  bona  fide  pure 
principles..  In  that  case  it  was  proved  that  certain 
electors,  really  adverse  to  the  respondent,  had  gone  to  a 
cominitteeof  therespondent,  with  a pre-determination  to 
take  any  bribe  that  might  be  offered  on  the  respon- 
dent's side,  and  to  go  and  tell  about  it.  Evidence  was 
given  to  show  that  one  of  the  respondent's  agents  was 
cognizant  of  this  plot,  and  was  himself  planning  to 
betray  the  respondent ;  Mr.  Justice  Blackburn,  in  his 
judgment,  said,  as  to  this,  "if  a  paid  agent  of  the 
respondent  was  planning  to  betray  him,  I  do  not  think 
that  he  could  be  considered  an  agent,  so  that  his  acts 
could  vacate  the  election.  If  a  candidate  employs  an 
agent,  and  that  agent,  contrary  to  his  wish  and  contrary 
to  his  direction,  commits  a  corrupt  act,  the  candidate  is 
responsible  for  it ;  but  where  he  employs  an  agent,  and 
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the  agent  treacherously  or  traitorously  agrees  with  the 
other  side,  then  if  he  does  a  corrupt  act,  it  would  not 
vacate  the  seat,  unless  it  is  proved  that  the  corrupt  act 
was  at  the  special  request  of  the  candidate  himself, 
or  some  untainted  and  authorised  agent  of  the  candi- 
date, who  directed  the  act  to  be  done.  We  propose  in 
a  future  number  to  consider  the  effects  of  these  de- 
cisions on  the  question  of  treating  and  undue  influence. 


THE  COURT  OF  EXCHEQUER. 
It  is  not  our  custom  to  canvass  the  merits  and  claims 
of  candidates  for  positions,  judicial  or  otherwise,  in 
Ireland.  When  appointments  have  been  made  we 
criticise  them  honestly,  and  express  our  opinion  of  the 
choice  of  the  Government.  But  within  the  last  few 
weeks  a  strange  controversy  has  arisen  concerning  the 
vacancy  in  the  Court  of  Exchequer,  The  lamented 
death  of  the  Chief  Baron  Pigot  took  place  at  a  time 
when  no  appointment  could  possibly  be  made,  and 
when  it  was  not  necessary  that  there  should  be  any 
haste  in  the  matter.  Some  of  our  contemporaries, 
however,  inferred  that  the  Grovemment  have  deter- 
mined not  to  appoint  another  Judge,  but  to  promote  an 
existing  one,  and  thus  to  diminish  the  judicial  staff  of 
the  Bench.  This  inference  was  strongly  supported  by 
a  certain  article  in  the  Times,  which,  whether  inspired 
or  not,  was  probably  intended  to  try  the  feelings  of  the 
public  on  the  subject ;  and  we  trust  that  the  response  it 
elicited  from  all  quarters  in  Ireland,  and  from  the  most 
influential  and  (which  is  more  important)  independent 
papers  in  London,  will  show  that  if  the  Government 
ever  intended  to  act  in  the  manner  shadowed  forth 
above,  they  would  not  receive  the  support  of  any 
section  in  Ireland,  and  would  be  strongly  opposed 
even  in  England.  For  onrselves  we  have  not  hitherto 
noticed  the  subject,  because  we  do  not  believe  that  any 
Government  would  attempt,  during  the  Parliamentary 
recess,  of  its  own  motion,  to  make  such  a  change  as 
to  permanently  reduce  the  number  of  Judges  in  a 
Superior  Court  from  four  to  three  Judges.  This 
would  be  clearly  unconstitutional,  in  the  best  sense 
of  that  term,  clearly  inexpedient  in_  the  present 
state  of  business,  and  we  had  almost  said  impossible, 
from  the  duties  to  be  performed  by  each  member  of  the 
Court.  It  is  unnecessary  to  add  that  it  would  in  some 
sense  be  a  breach  of  faith  with  those  who  by  custom 
have  a  right  to  consider  themselves  entitled  to  promo- 
tion. When  we  say  that  to  reduce  the  number  of 
Judges  from  four  to  three  in  each  Court  would  be  un- 
constitutional, we  do  not  mean  that  it  would  be  illegal 
or  impossible — the  prerogative  is  doubtless  strong 
enough  for  greater  interference — but  we  do  say  that 
without  a  radical  change  in  the  circuits,  and  in  the 
method  of  transacting  business,  suitors  would  be  pre- 
vented from  enforcing  thefr  rights  and  remedying 
their  wrongs,  and  so  the  great  charter  itself  would  be 
broken — "We  will  not  deny  or  delay  to  any  man  jus- 
tice or  right."  That  it  would  be  inexpedient,  even  in 
a  political  sense,  no  one  can  deny  who  is  acquainted 
with  the  state  of  business  and  society  in  this  country. 
We  have  six  circuits,  on  each  of  which  two  Judges  go 
twice  a  year  (and  we  shall  probably  soon  require  a 
winter  assize  in  Belfast  and  Cork),  and  thus  the  circuit 
arrangements  should  be  modified ;  but,  in  addition,  the 
Exchequer,  and,  indeed,  each  of  the  Common  Law 
Courts,  has  an  exclusive  jurisdiction  which  precludes 
Judges  of  one  Court  from  discharging  the  functions  of 
another.  Thus  it  somedmes  happens  that  we  have  to 
wait  out  of  term  for  some  time  to  obtain  an  order  in  a 
bail  motion  from  a  Judge  of  the  Queen's  Bench,  or  an 
order  under  the  4  &  5  Will.  IV.,  c.  92,  from  a  Com- 


mon Pleas  Justice.  The  absolute  as  well  as  relative 
duties  of  the  Judges  of  all  the  Superior  Courts 
are  considerable,  and  each  year  increasing.  Several 
late  Acts  have  vastly  increased  their  duties — for  in- 
stance, the  Act  which  transferred  the  trial  of  election 
petitions  from  Committees  of  the  House  of  Commons 
to  the  Courts  of  Law — the  Land  Act  of  1870,  which 
has  given  rise  to  much  circuit  business,  and  requires 
the  attendance  of  a  majority  of  the  judges  in  the  Court 
for  Land  Cases  Reserved,  and  which  indirectly,  by  its 
influence  in  increasing  the  available  wealth  of  the 
country  and  in  discouraging  emigration,  is  each  year 
increasing  the  amount  of  litigation.  We  need  hardly 
refer  to  the  Report  of  the  Commissioners  in  1862,  who 
reported  against  diminishing  the  number  of  judges. 
But  we  venture  to  say  that  in  anticipation  of  a  Judica- 
ture Bill  for  Ireland  in  a  few  years,  and  the  necessary 
changes  to  be  then  introduced,  it  would  be  a  piece  of 
wanton  extravagance  to  alter  and  re-model  the  present 
system  to  found  one  which  could  necessarily  only  exist 
for  two  or  three  years.  The  profession  and  the  public 
showed  a  fatal  apathy  in  the  matter  of  the  vacancy  in 
the  Landed  Estates'  Court;  but  yet  the  Government 
did  not  proceed  with  their  proposed  Bill  to  render  a 
further  appointment  unnecessary,  and  we  trust  they  may 
yet,  by  a  combined  effort,  be  induced  to  fill  up  the 
vacancies,  and  thus  preserve  for  Ireland  the  complete 
advantages  of,  perhaps,  the  most  excellent  institutions 
we  owe  to  the  English  connexion.  Economy  is  most 
wise  when  wisely  pursued,  and  this  limitation,  we  think, 
would  be  broken  through  if  anything  were  done  to  im- 
pair the  strength  and  symmetry  of  our  legal  system,  or 
to  alienate  the  feelings  of  the  most  enlightened  and 
influential  members  of  the  community. 


LAND  LEGISLATION. 


Sib  Wiu-iam  Harcourt,  the  Solicitor-General  for 
England,  was,  before  his  election,  an  independent  mem- 
ber, with  a  strong  proclivity  towards  disturbing  subjects. 
He  chose  to  ride  the  hobby  of  Legal  Reform,  and  was 
tolerably  successful  in  his  attempts,  though  they  were 
slightly  doctrinaire,  to  induce  the  House  of  Commons 
to  pass  the  Judicature  Act,  endorsed  as  it  was  with 
the  approval  of  Lord  Selbome  and  Lord  Cairns. 
Since  his  promotion,  however,  he  appears  to  think  that 
the  role  of  a  legal  reformer  is  yet  open,  and  that  he  is 
expected  to  play  an  important  part  still  in  that  charac- 
ter. But  if  we  mity  judge  by  his  late!^t  utterances  at 
the  meeting  of  the  Druids  in  Oxford,  he  will  require  to 
have  his  theories  kept  well  in  check  by  the  more  prac- 
tical sense  and  experience  of  his  colleagues.  It  would 
ap{:ear  from  the  report  of  his  speech  that  he  proposes  to 
abolish  primogeniture  and  the  power  of  creating  en- 
tails— that  is,  he  would  create  the  greatest  revolution 
in  our  legal  and  social  systems,  compared  to  which  the 
changes  introduced  by  the  Judicature  Act  are  a  mere 
bagiitelle.  As  to  the  latter  propoasl  it  is  usually  the  cry 
of  Liberals  that  individual  liberty  should  be  interfered 
with  as  little  as  possible,  and  it  has  to  be  proved  that 
the  power  of  creating  entails  is  such  a  public  nuisance 
that  an  admitted  principle  of  jurisprudence  should  be 
overthrown  to  abate  it.  Other  nations  may  not  have 
entails,  but  those  other  nations  also  have  not  our  evenly- 
balanced  Constitution,  to  the  support  and  maintenance 
of  which  a  landed  proprietary  (only  to  be  kept  up  by 
entails)  is  absolutely  necessary  to  protect  the  State 
against  the  encroachments  of  popular  numbers  on  the 
one  side,  and  the  prerogatives  of  the  Crown  on  the 
other.  From  economic  points  of  view,  much  may, 
doubtless,  be  said  against  the  power  of  entailing  estates. 
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but  a  jurispnidcut  is  bound  to  consider  the  question 
from  every  side,  as  it  bears  on  the  constitution  and 
social  conditions,  as  well  as  its  economic  aspect.  In 
fact,  if  we  are  to  abolish  entails,  we  must  get  rid  of  the 
whole  theory  of  estateg  and  tenures,  and  supply  a  snb- 
Btitnte  for  them.  Of  course  laymen  do  not  generally 
know  the  meaning  of  these  terms  or  their  necessity,  and 
so  a  popular  cry  is  got  up  and  taken  advantage  of  by 
interested  parties.  As  to  primogeniture,  no  objection 
can  be  successfiJIy  made  to  adopting  the  principles  of 
Mr.  Locke  King's  Bill,  whereby  it  was  proposed  that 
real  estate  should  descend  like  personal  estate,  so  long  as 
persons  entitled  shall  be  allowed  to  dispose  of  their  pro- 
perty both  by  acts  inter  vivos,  such  as  settlements,  and  by 
wills.  We  say  no  successful  opposition,  because  hard- 
ships of  the  present  law  of  primogeniture  result  almost 
entirely  from  the  carelessness  of  persons  in  dying  in- 
testate. That  popular  feeling  is  really  in  favour  of 
**  making  an  eldest  son,"  is  shown  by  the  fact  that  the 
property  of  families,  personal  as  well  as  real,  is  almost 
mvariably^  siven  to  the  eldest  son,  subject  to  charges, 
when  it  might  even  at  present  be  subject  to  equul  dis- 
tribution. It  is  capable  of  demonstration  that  more 
benefit  is  derivable  by  the  family  when  the  property  is 
thus  held  by  one  member — and  others  have  annuities  and 
rent-charges  issuing  from  it — than  would  accrue  if  it 
were  to  be  equally  divided. 


AN  IMPENDING  INVASION. 

Ir  the  report  be  true,  which  is  going  the  rounds  of  the 

Eipers,  that  there  is  a  young  lady  residing  in  Lincoln's 
in,  with  a  view  to  being  admitted  a  member  of  one  of 
the  Inns,  and  finally  being  called  to  the  Bar,  we  may 
expect  to  have  a  very  sensational  argument.  In  America 
ladies  have  forced  open  the  doors  of  legal  axclusive- 
ness,  and  practise  with  success ;  but  we  doubt  whether 
they  vrill  be  equally  successful  with  the  Benchers  in 
Kngland,  who  have  not  hitherto  shown  themselves 
very  tolerant  of  modem  views  of  progress,  and  are  not 
likely  to  be  amenable  to  those  softer  feelings  of  admira- 
tion which,  doubtless,  induced  their  younger  brethren 
in  America  to  admit  ladies  to  their  Society.  Seriously, 
Barristers  and  Solicitors  must  bestir  themselves  if  they 
would  not  have  their  profession  invaded  by  the  gentler 
sex.  In  Ireland  the  Barristeressex  would,  doubtless, 
-soon  monopolize  much  business.  In  Nisi  Frius  they 
would  be  invincible ;  and,  for  the  sake  of  justice,  we 
should  require  lady-jurors  to  outweigh  the  lady-advo- 
cates' influence — for,  happily,  each  sex  has  less  influence 
on  ita  own  than  on  the  otner  sex. 


THE  IRISH  MAGISTRACY. 

A  question  has  lately  been  raised  by  Mr.  Mitchell  Heniy 
in  the  Timei  which  bas  brought  out  a  considerable  body  of 
evidence  as  to  the  working  of  the  mixed  jurisdiction  of 
paid  and  unpaid  magistrates  in  Ireland.  It  lias  been  maiii- 
taineil,  on  the  one  Land,  that  the  two  clasBes  are  separated 
by  a  not  nnnatural  jealousy;  and,  on  the  other  hand,  it  has 
been  said  that  they  act  togetber  most  cordially  and  hanuo- 
oioualy.  It  may  be  presumed  that  tlio  truth  lies  between 
theite  extremes.  It  is  pretty  clear  that  there  does  exist 
a  feeling  of  jealousy  which  is  generally  kept  in  control, 
though  it  sometimes  breaks  out  in  scandals  like  that  to 
which  Mr.  Henry  has  drawn  attention.  But  the  stipendiary 
magistrates,  as  at  present  chosen  and  paid,  are  not  in  a 
portion  to  maintain  the  social  independence  of  their  unpaid 
cuadjutore.  It  was  originally  intended  that  the  post  should 
be  one  iif  reasonable  dignity  and  consideration,  and  if  this 
branch  of  the  public  service  had  fair  play  its  advantages 
would  have  been,  nut  diminished,  but  increased,  as  the  cost  of 
Uving  grew  larger.     The  zeal  for  economy,  however,  which 


appears  to  be  practised  somewhat  erratically  in  Ireland,  led 
to  a  diminution  of  the  salaries  of  the  "  residents,"  as  tbey 
are  called,  and  to  a  consequent  deterioration  in  the  standard 
of  competence  and  of  popular  trust.  Some  forty  years  ago, 
when  tlie  stipendiary  system  was  first  introduced,  the 
emoluments  were  fixed  at  £700  a  year,  and  £21)0  a  year  for 
house  or  office  allowance.  Now  they  have  been  cut  down 
to  a  scale  commencing  at  £300  per  annum,  and  rising  after 
twenty  or  twenty-five  years'  service  to  £500  per  annum 
without  any  house  allowance.  It  is  manifest  that  the 
services  of  persons  competent  to  discharge  what  is  in  fact 
judicial  business  cannot  be  obtained  for  this  rate  of  pay. 
The  consequence  is  that  the  Irish  Government,  after  in 
vain  attempting  to  supply  the  needs  of  the  service  by  giving 
the  appointments  to  half-pay  milUtary  and  naval  officers, 
have  fallen  back  on  the  practice,  which  is  altogether  an 
objectionable  one,  of  making  the  stipendiary  bench  a  step  in 
promotion  for  officers  in  the  constabulary.  When  a  man 
has  risen  through  the  various  grades  of  sub-inspectorship 
and  has  served  with  credit  as  a  county  inspector,  he  now 
looks  forward  to  become  in  good  time  a  resident  magistrate. 
The  semi  military  character  of  the  Irish  police  force  does 
not  tend  to  make  an  experienced  officer  of  constabulary  an 
impartial  or  judicious  jud>;e;  and  the  relation  between  the 
unpaid  justices  and  the  police  officers  promoted  to  the 
bench  cannot  be  one  of  equality.  Moreover,  it  is  natural 
that  the  Irish  peasant  should  see  in  a  resident  magistrate  of 
this  class  merely  a  sort  of  glorified  policeman,  invested  with 
judicial  power. 

There  are  many  reasons  why  we  should  not  fall  back 
again  upon  the  unpaid  magistracy  in  Ireland.  The  first  is 
the  deficiency  of  proper  material;  but  another  and  not  lees 
forcible  one  is  that  such  material  as  exists  is  not  judiciously 
or  even  fairly  used.  The  appointments  to  the  commission 
of  the  peace  are  practically  in  the  hands  of  the  lords-lieute- 
nant of  counties,  and  the  lord  lieutenancies  are  political  prizes 
given  by  Governments,  Conservative  or  Liberal,  to  pohtical 
frienda.  Then,  again,  jobs  are  common,  and  in  many  parts  of 
the  conn  try,  where  there  is  really  no  resident  gentry,  the 
agents  of  the  large  proprietors  are  the  only  justices  of  the 
peace.  This  is  not  by  any  means  a  satisfactory  state  of 
things,  but  the  best  way  of  mending  it  is  to  improve  the 
pofitiun  and  augment  the  numbers  of  the  stipendiary  magis- 
trates, insisting  on  the  maintenance  of  a  high  standard  of 
qualification. — Pall  MaU  Gazette. 


RESIGNATION  OF  JUDGES. 

Mb.  Babon  Mahtin  has  sent  in  his  resignation.  The 
learned  judge  succeeded  Baron  Bolfe,  and  has  held  the  ap- 
pointment for  a  period  of  twenty-three  years. 

LoBD  Cow&H,  who  has  been  ill  for  some  weeks  past,  has 
resigned  his  Judgeship  in  the  Court  uf  Session  at  Edin- 
burgh. 


Judicial  Cbanoes  in  1873. — Besides  the  judicial  changes 
involved  in  the  apointmeut  of  a  new  Chief  Justice  of  the 
Common  Fleas  and  a  new  Master  of  the  Rolls,  there  have 
been  others  both  in  the  courts  of  law  and  equity.  The 
retirement  of  Baron  Channell  from  the  Court  of  Exchequer, 
which  was  soon  followed  by  his  death,  rendered  necessary 
the  selection  of  a  puisne  judge,  and  the  choice  fell  upon 
Mr.  Charles  Pollock,  a  son  of  the  late  Lord  Chief  Baron  of 
that  name.  Early  in  the  year  Mr.  Justice  Byles,  having 
completed  his  fifteen  years  of  judicial  service,  resigned  his 
seat  in  the  Court  of  Common  Pleas,  and  was  succeeded  by 
Sir  George  Honyman.  By  the  deaUi  of  Sir  John  Wickena 
a  Vice-Chancellorship  fell  in,  which  was  given  to  Mr. 
Charles  Uall.  The  post  of  Chief  Baron  of  the  Court  of 
Exchequer  in  Ireland  is  now  vacant  through  the  death  of 
the  late  Mr.  David  Pigot. — ZtaUy  Neict.  * 

HiBTs  ON  CoOBT  Etiqokttb. — It  would  be  well  for 
lawyers  to  know  where  they  should  stand  when  they  address 
the  court,  and  to  learn  that  they  should  keep  out  of  the 
seats  of  the  (beri£^  crier  and  clerk ;  and  not  talk  to  each 
other  in  undertones  or  sit  with  their  feet  on  chairs  or  tables 
n  court  rooms. — Albanj/  Law  Jowmal. 
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THE  O'GEADY. 

The  death  is  Rnnounced  of  Willinm  de  Conrcy  O'Gradj, 
Esq.,  "  The  O'Grady,"  of  Kilballyowen,  coaoty  Limerick, 
barrister-at-law ;  he  died  recently,  at  hiB  retideoce  near 
Brufif,  in  the  county  of  Limerick,  in  the  58th  year  of  his 
age.  The  deceased  was  the  eldest  son  of  "  The  O'Grady," 
of  KillAllyowen,  a  magistrate  and  deputy-lieutenant,  and 
formerly  high  sheriff  of  the  coimty  of  Limerick,  who  died 
in  1862.  His  mother  was  Anne,  only  daughter  of  William 
Wise,  Esq.,  of  Cork,  and  he  was  born  in  the  year  1816. 
He  was  Vacated  at  Winchester,  and  at  Trini^  College, 
Dublin,  where  he  took  his  B.A  degree  in  1887,  and 
proceeded  M.A.  in  1840  ;  he  was  called  to  the  Irish  Bar  in 
1840.  The  Milesian  family  of  O'Grady,  of  which  the 
deceased  gentleman  was  the  representative,  is,  says  Sir 
Bernard  Burke,  one  of  the  most  ancient  in  the  far  west  of 
Ireland  ;  and  Dr.  O'Brien,  the  late  Roman  Catholic  Bishop 
of  Cloyne,  in  bis  "  Irish  and  English  Dictionary,"  assigns 
Conal-Eachluath,  King  of  Mnnster,  AD.  366,  and  sixth  in 
descent  from  Oiliol-Olum  (of  the  race  of  Heber,  eldest  son 
of  Mtlesius,  King  of  Spain,  who  colonized  Ireland),  as  the 
common  ancestor  of  the  O'Gradies  and  the  O'Briens,  the 
latter  of  whom  is  now  represented  by  Lord  Inchiquin,  of 
Dromoland,  county  Clare.  The  same  authority  tells  us 
that  "  when  the  latter  house,  subsequently,  in  the  person  of 
Brian  or  Brien  Boioimhe,  the  renowned  monarch  of 
Ireland,  established  an  ascendancy  of  power  in  north 
Monster  or  Thomond,  of  which  they  became  hereditary 
rulers,  the  O'Gradies  came  to  acknowledge  their  paramount 
sway,  and  were  arrayed  as  dynasts,  or  chiefs  of  a  'sept,' 
under  the  banners  of  these  provincial  princes."  Sir  Bernard 
Burke,  however,  traces  their  actual  descent  no  further  back 
than  the  interval  lietween  AD.  1276  and  1309,  when  the 
"  chieftainship  of  the  sept  vested  in  Donald  O'Grady,  who 
fell  in  battle  in  the  latter  year,  leaving  a  son,  Hugh  O'Grady, 
who  acquired  the  property  of  Kilbnllyowen  (which  has 
ever  since  vested  in  the  family)  by  his  marriage  with  the 
daughter  and  heiress  of  a  loc\l  chief  named  O'Kemsick." 
The  O'Grady  married,  in  1841,  Anne  Grogan,  daughter  of 
Thomas  De  Kinsd,  Esq.,  of  Clobemon  Hall,  county  Wex- 
ford, by  whom  he  has  left,  besides  other  children,  a  son, 
Thomas  De  Courcy,  born  in  1844,  who  now  becomes  "The 
O'Grady." 


CORONERS'  INQUESTS. 
In  ft  Mabshall. 


Issue  has,  again,  been  taken  on  the  question  of  the  riglit  of 
prisoners  to  be  present  at  Coroners'  inquests  in  which  they 
are  concerned.  Jn  re  SfarthaU,  decided  on  last  Tuexday, 
has  been — like  the  previous  case  of  re  Reardon — exclunvely 
reported  as  a  law  report  for  this  journal,  and  will  appear  in 
a  subsequent  issue.  It  pushes  the  law  considerably  further 
in  favour  of  prisoners,  and  in  aid  of  the  Coroners'  Courts. 
We  abstract  some  comments  of  our  contemporaries  upon 
the  subject : — 

"  It  is  a  matter  of  notoriety  that,  within  the  last  year  or 
two,  the  law  officers  of  the  Crown  in  Ireland  have  refused 
to  allow  persons  accused  of  murder  to  be  brought  before  the 
Coroners'  juries,  empannelled  to  investigate  the  cause  of 
death,  and  the  alleged  circumstancMS  attending  the  crime. 
In  a  recent  case,  Mr.  Justice  Fitzgerald  decided  that  the 
person  accused,  then  in  custody  of  the  police,  was  entitled 
to  appear  before  the  Coroner's  jury,  because  he  was  anxious 
to  give  evidence  on  the  subject  under  inquiry.  The  learned 
judge,  however,  went  a  step  further  on  Tuesday,  and  decided 
that  it  was  the  absolute  right  of  the  prisoner  to  be  present 
at  the  Coroner's  inquest  Mr.  E.  N.  Blake,  who  appeared 
on  behalf  of  the  prisoner,  argued  the  question  very  forcibly. 
He  showed  that  the  inquisition  of  the  Coroner  might  be 
travei-sable  on  the  ground  of  irregularity,  as,  for  example,  if 
there  were  any  indirect  proceeding  of  the  Coroner,  or  if  the 
evidence  were  not  on  oath,  or  if  the  jurors  had  not  heard 
the  whole  of  the  evidence— a  circumstance  by  no  means 
improbable,  as  we  know  of  our  own  knowledge  of  a  very 
important  inquest  in  the  Island  of  Anglesea,  Avhere  the 
jurors  absented  themselves  from  time  to  time,  and  where 
the  inquiry  had  to  be  suspended  more  than  once,  until  the 


errant  jurors  were  brought  back.  If,  however,  the  prisoner 
be  not  present  at  the  inquiry,  he  may  be  unable  to  avail 
himself  of  any  such  irregularity,  because  the  coroner  has 
the  right  to  exclude  counsel  or  attorney  from  the  investi- 
gation. Another  argument  used  by  Mr.  Blake  was  that 
any  depotdtions  taken  behind  the  back  of  an  accuiied  person, 
at  a  Coroner's  inques't,  would  not  be  admissible  at  the  trial 
if  the  witness  died  in  the  meantime.  Having  heard  the 
Solicitor-General  in  reply,  Mr.  Justice  Fitzgerald  decided 
that  the  prisoner  had  a  right  to  be  present  at  the  Coroner's 
inquest.  After  this  decision,  we  hope  the  law  officers  of 
the  Oown  will  not  persist  in  treating  the  Coroner's  Court 
with  contempt.  Let  them  abolish  Coroners'  Courts  if  they 
can — we  have  no  objection — but  as  long  as  the  institution 
exists  its  rights  should  not  be  overridden  at  the  caprice  of 
the  Castle,  the  law  officers,  or  the  police.  It  has  now 
been  decided,  by  one  of  the  ablest  constitutional  judges  that 
ever  sat  on  the  Bench,  that  a  person  accused  of  causing  the 
death  of  any  individual  has  a  right  to  be  present  at  the 
inquest.  U  on  any  future  occasion  tiie  Executive 
authorities  do  not  recognize  this  right,  but  impose  on  the 
accused  person  the  necessity  of  applying  to  the  Court  of 
Queen's  Bench  for  a  writ  of  habeas  corpua,  we  shall  arraign 
them  as  teaching  the  people  of  Ireland  to  despise  and 
contemn  the  law.  We  must  say  we  are  astonished  at  the 
course  that  Mr.  Fallas  and  Mr.  Law  have  taken  on  this 
occasion.  They  ought  to  {lave  known,  as  Mr.  Justice 
Fitzgerald  has  decided,  that  the  prisoner  had  a  right  to  be 
present  at  the  Coroner's  inquest,  and  if  they  did  know  it  we 
cannot  excuse  their  resistance  to  the  application.  If,  on 
the  other  hand,  they  opposed  the  application,  believing  that 
it  was  untenable,  what  can  be  said  of  their  legal  knowledge 
or  their  intelligence  V — Saundera't  News-LeUer, 


■  "  Mr.  Blake,  who  appeared  for  the  prisoner,  contended 
that  the  principles  on  which  the  habeaa  corpus  was  anked 
were  much  more  extensive  than  those  which  governed  the 
late  case  of  Reardon.  There  the  writ  was  granted  on  the 
affidavit  of  the  prisoner  that  he  desired  and  intended  to 
give  evidence.  Mr.  Blake  urged  first  that  it  was,  accord- 
ing to  Lord  Hale,  the  bounden  duty  of  the  accused  to 
attend  the  Coroner's  inquest ;  that  the  inquisition  U)  tra- 
versable for  irregularity,  but  the  irregularity  cannot  be  dis- 
covered if  the  party  be  not  present ;  next,  the  accused  is, 
on  principle  of  natural  justice,  entitled  to  be  present  to 
cross-examine  the  witnesses  and  aid  his  counsel  by  sug- 
gestions ;  further,  the  main  evidence  before  the  Coroner  is 
the  body,  and  it  is  the  right  of  the  accused  to  see  the  body, 
its  position,  and  accessories ;  and  important  suggestions  of 
guilt  or  innocence  may  be  derived  from  the  accused's 
demeanour  in  presence  of  the  body.  It  was  also  a  very 
doubtful  and  serious  question  whether  the  depositions  of 
witnesses,  taken  in  the  absence  of  the  accused,  and  who  sub- 
sequently die,  can  be  received  at  the  triaL  The  Solicitor- 
General,  on  the  contrary,  contended  that  the  practice 
should  be  the  same  in  this  country  as  in  England.  It 
appeared  to  be  settled  in  England  that  a  habeas  corpui 
should  not  issue  unless  the  interests  of  justice  required  it. 
It  was  idle  to  suppose  that  it  was  really  intended  to 
examine  the  prisoner  as  a  witness.  He  did  not  see  what  the 
object  of  having  the  prisoner  present  was.  The  practice  of 
bringing  prisoners  from  the  magistrate  to  the  Coroner's 
inquiry  was  found  to  be  wholly  illegal,  and  if  it  was 
desirsble  that  in  all  cases  the  prisoner  should  be  present, 
that  was  a  matter  for  legislation.  His  Lordship,  in  giving 
judgment,  agreed  with  the  Solicitor-General  that  if  the  law 
were  to  be  changed  it  should  be  by  legislation.  These  pro- 
ceedings with  reference  to  the  Coroner's  Court  presented 
an  unseemly  aspect  to  the  public.  If  the  Coroner's  Court 
existed  at  all,  they  ought  to  give  it  their  assistance.  The 
Coroner's  C'  urt  was  a  veiy  ancient  one.  He  was  of  opinion 
that  there  should  be  some  mode  of  having  persons  brought 
before  the  Coroner's  Court  more  simple  than  by  applying 
for  a  habeas  corpus,  and  that  there  was  a  great  defect  in  the 
law  ev>n  in  final  trials  in  a  prisoner  not  being  allowed  to 
tender  himself  as  a  witness,  and  give  evidence.  Ho  was  of 
opinion  that  the  present  case,  being  one  of  circumstantial 
evidence,  was  just  the  one  where  it  was  desirable  that  the 
prisoner  should  be  present " — Morning  Ifadl. 
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'Mr.  Justice  Fitzgerald  on  Tuesday  granted  a  writ  of 
keu  eorput,  moved  for  by  Mr.  Blake,  in  the  case  of  Anne 
Winifrrd  Marebnll,  charged  with  having  caused  the  death 
of  Culin  Donaldson.  The  Solicitor-General,  on  the  part  of 
tbe  Crown,  opposed  Mr.  Blalce's  motion,  chiefly  on  the 
ground  that  it  was  desirable  la  assimilate  the  Irish  to  the 
English  practice.  It  is  not  denied  that  it  was  the  custom 
for  centuries  in  both  countries  to  place  a  person  chsrged 
with  murder  before  the  Coroner,  whose  office  can  be  traced 
to  an  age  when  there  were  no  such  officers  as  Attorneys  or 
Solicitora-General.  Mr.  Justice  Fitzgerald  significantly 
noticed  that  the  process  of  petitioning  for  a  writ  of  habeat 
eorput  was  a  very  expensive  one,  and  therefore  beyond  the 
means  of  ordinary  parties.  The  costs  incurred  on  behalf  of 
the  Crown  are  paid  by  the  people  ;  the  costs  of  the  accused 
mukt  be  defrayed  by  his  or  her  resources,  or  those  of  friends. 
Ur.  Justice  Fitzgerald  pointed  out  that  Mrs.  Marshall's 
caae  was  precisely  one  in  which  her  presence  at  the 
Coroner's  inqnest  was  desirable.  The  evidence,  so  far, 
given  against  her  is  circumstantial ;  her  testimony,  if  ten- 
(lered  by  her  advisers  and  accepted  by  the  Coroner,  may 
expUuD  what  is  nrged  against  her.  She  may,  on  hearing 
the  witnesses,  advise  her  counsel  or  suggest  questions.  At 
all  events,  every  accused  person  has  the  ancient  and  in- 
alienable right  of  hearing  all  the  adverse  te^timnny  given 
befoTR  the.  oldest  form  of  a  judicial  court  known  to  the 
British  law.  It  is  very  remarkable  that  when  the  English 
magistrates  learned  they  had  no  power  to  surrender  an 
accused,  that  he  or  she  should  be  removed  from  the  custody 
of  the  police  to  be  brought  before  the  Coroner,  arrange- 
ments were  made  that  the'accosed  should  be  brought  before 
tile  Coroner  in  the  first  instance,  but  this  is  precisely  what 
Irish  law  officers  have  not  done.  In  his  present  judg- 
ment Mr.  Justice  Fitzgerald  went  further  than  in  Reardon  s 
ease.  In  that  he  granted  the  writ  on  affidavit  that  Rear- 
don's  evidence  was  necessnry  ;  in  Mrs.  MarshsU's  case  it 
depends  upon  her  legal  advisers  whether  her  evidence  shall 
be  tendered  or  not.  We  heartily  agree  with  Mr.  Justice 
Fitzgerald  in  thinking  that  if  the  powers  and  jurisdic- 
Uon  of  the  Coroner's  Court  are  to  be  shorn  or  altered, 
the  change  should  be  effected  by  the  Legislature,  and  the 
legislature  alone.  It  is  also  advisable  that  some  suromary 
and  costless  mode  of  proceeding  should  be  adopted  to  pre- 
vent this  apparent  conflict  between  two  jnrisdictions,  and 
an  expensive  as  well  as  roundabout  appeal  to  a  third. 
Kvery  step  of  a  proceeding  in  the  Crown  Court  is,  we 
believe,  double  the  cost  uf  proceedings  in  other  Cimrts, 
and  it  is  certainly  a  curious  illustration  uf  our  judicial 
progress  that  any  accused  person  should  be  deprived  of  a 
natural  right  through  want  of  funds  to  pursue  a  process  in 
her  Msjenty's  Court  of  Queen's  Bench." — Irish  Timet. 


"  Up  to  recently,  when  a  person  charged  with  causing  the 
death  of  another  was  under  arrest,  he  was  carried  in  the 
CQStody  of  a  policeman  to'  the  inquest.  This  was  a  very 
dmple  way  of  meeting  the  difficulty,  though  doubts  have 
arisen  as  to  its  legality.  When  discussing  a  similar  case 
some  weeks  since,  we  pointed  out  that  one  of  the  functions 
of  the  Coroner  was  to  inquire,  not  alone  how  death  was 
caused,  bnt  who  caused  it.  The  genius  of  the  Constitution, 
the  tenor  of  our  criminal  procedure,  and  the  instincts  of  fair 
play,  all  indicate  that  the  man  who  is  charged  with  an 
offence  has  a  right  to  be  present  when  the  inquiry  into  that 
offence  is  going  on.  Surely  it  is  nnjust  to  compel  a  man 
claiming  a  right  to  go  to  all  the  trouble  and  expense  of  a 
writ  of  habtat  eorput." — Frteman'*  Journal. 


"  It  is  to  be  hoped  that  at  length  a  stop  has  been  put  to 
the  unseemly  contest  between  the  Crown  and  the  Coroners, 
which  the  law  officers  have  provoked.  With  singular 
obstinacy  the  law  officers  of  the  Crown  persisted  in  offering 
every  possible  opposdtion  to  the  old  mode  of  procedure, 
although  the  Coroners  were  sustained  in  the  attitude  they 
asmuned,  not  only  by  the  force  of  public  opinion,  but  by 
the  calm  judgment  of  so  eminent  a  lawyer  and  so  constitu- 
tioDal  a  J  odge  as  Mr.  Justice  Fitzgerald,  who,  on  a  former 
occakinn,  expreEsed  bis  disapproval  of  the  course  taken  by 
the  Crown.  His  Lordship,  on  this  occasion,  after  bearing 
the  argnmant  of  the  Solicitor-General,  urged  with  all  his 


ability  and  perseverance  against  the  motion,  granted  a  writ 
of  haiea*  eorput,  expressing  his  opinion  that  it  was  desirable 
that  the  prisoner  should  be  present  in  the  Coroner's  Court, 
and  that  the  application  for  her  attendance  ought  to  have 
been  made  by  the  Crown  itself." — Daily  Expmt. 


"  We  are  not  so  presumptuous  as  to  question  the  perfect 
legality  of  a  ruling  made  by  so  learned  and  discreet  a  Judge 
as  Mr.  J  ustice  Fitzgerald  ;  but  we  confess  we  should  hare 
been  better  satisfied  if  he  had  token  a  more  comprehensive 
view  of  tlie  nature  and  jurisdiction  of  Coroners'  Courts 
when  that  subject  was  brought  before  him  on  Tuesday. 
What  the  Court  is  constitutionally  empowered  to  do  is  to 
examine  and  identify  the  body  of  the  deceased  person,  and 
to  record  facts  tending  to  show  the  cause  of  death,  per- 
forming this  doty  a^  soon  as  possible  after  the  di-cease, 
before  natural  decay  should  render  such  an  inquiry  difficult 
or  impossible.  We  are  as  anxious  to  maintain  the  Coroner's 
jurisdiction  as  any  one  can  be,  and  it  is  because  we  see  a 
great  danger  to  its  existence  in  the  present  proceedings  that 
we  regret  the  pertinacity  with  which  tliey  are  earned  on. 
If  any  proof  were  needed  of  the  inconvenience  of  a  juori 
trial  by  jury  of  a  suspected  person,  not  actually  in  charge 
of  the  Court,  it  is  surely  to  be  found  in  the  rambling,  inco- 
herent proceedings  at  the  inquest  on  Wednesday,  and  the 
manifestly  injurious  tendency  to  the  suspected  person,  of 
the  loose  evidence  which  was  to  some  extent  sanctioned  by 
her  presence  and  silence.  All  this  will,  of  course,  go  for 
nothing  if  a  real  trial  before  a  Criminal  Court  shall  be 
instituted ;  but  any  insubstantiality  in  the  administration 
of  justice  is  to  be  regretted,  and,  as  it  is  now  evident  that 
the  Court  of  Queen's  Bench  was  led  into  a  snore,  we  truat 
the  result  may  be  a  full  re-consideration  of  the  Coroners' 
jurisdiction  at  the  earliest  possible  opportunity." — Evening 
Mail. 


THE  WEAR  AND  TEAR  OF  JUDGES. 

Our  judges  come  and  go  very  rapidly.  Not  many  weeks 
pass  by  without  some  occupant  of  the  Bench  quitting  his 
dignified  position.  Within  the  last  three  years  the  perionnd 
of  the  Court  of  Chancery  has  been  completely  altered. 
Sir  James  Bacon  and  tSir  Richard  Malius  are  the  sole 
survivors ;  and  some  of  the  Courts,  such  as  the  Lords 
JuKtices  and  Vice-Ohancellor  Uali's,  have  seen  several 
transformations.  In  the  Common  Law  Courts,  also,  the 
cbnnges  have  been  great,  though  not  perhaps  so  ureat. 
The  profound  Byles,  tlie  genial  Chaniiell ;  Bovill,  quick  and 
vivacious  ;  VVilles,  the  most  learned  of  English  lawyers, 
have  disappeared ;  and  we  are  told  that  the  Courts  will 
soon  lose  tiie  manly  common  sense,  and  forcible,  inci«ive 
intelligence  of  Baron  Martin,  once  a  leader  of  the  Northern 
Circuit,  and  for  twenty  years  a  tower  of  strengtii  in  the 
Coart  of  Exchequer.  Turn  to  Scotland,  and  we  see  there 
lar^e  changes  on  tlie  Bench.  It  is  nut  lon^  ago  since  the 
Scotch  Judicature  lost  the  services  of  Lord  Mackenzie,  a 
distinguished  Civilian,  and  of  Lord  Curriehill,  the  last  of 
the  Feudal  Lawyers.  Jt  is  but  a  few  years  since  Lord 
Justice  Clerk  Hope  perished  by  bis  own  hand;  and  the 
decease  of  Lord  Kinloch,  known  to  religious  literature,  is 
but  recent  In  Ireland,  too,  there  have  been  recently  vast 
changes.  We  have  seen  the  chief  uf  the  Court  of  Exchequer, 
Boron  Pigot,  pass  away.  Justice  George  hss  been  replaced 
by  Justice  Barry  ;  and  in  room  uf  Baron  Hughes  sits  the 
witty  Baron  Dowse.  Lefroy  and  Pennefatber  had  gone 
before.  Thus,  within  a  few  years,  the  entire  face  of  the 
Judicature  has  been  changed,  and  a  new  race  administers 
justice. 

We  do  not  entirely  regret  this.  Far  from  thinking  that 
these  changes  are  too  rapid,  we  should  gladly  see  it  more 
customary  than  it  is  for  Judges  voluntarily  to  quit  the 
Bench  before  death  or  infirmities  compelled  them  to  retire. 
They  are  peculiarly  tempted  to  linger  on  long  after  they 
have  lost  the  vigour  of  their  lacnlties.  As  a  rule,  they  come 
to  the  Bench  late  in  life.  They  are  elected  after  having 
attained  success  lu  a  prulession  the  steps  in  which  ore  won 
painfully  and  tediously.  It  was  well  to  mHke  the  Bench 
independent  of  the  Crown,  and  to  declare  that  "during 
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good  behaviour "  was  the  condition  on  which  the  Judges 
held  office.  But  are  we  not  finding  that  we  need  some  yet 
unprovided  means  of  removing  a  Judge  who  is  deaf  or  blind 
and  who  will  not  believe  it!  How  few  have  the  good  sense 
to  be  guided,  as  Mr.  Justice  Fatteson  was,  by  the  advice  of 
bis  physician  and  frienda,  and  to  resign,  after  some  infirmity 
has  befallen  them,  but  before  it  has  led  them  into  error  or 
extravagance  1  How  many  Judges  would  receive  so  calmly 
as  Lord  Denman  did  the'counsel  to  retire,  firmly  but  kindly 
given  him  by  his  friend,  Lord  Brougham !  Now-a-days 
there  seems  to  be  no  such  counselloTS  or  such  Judges.  We 
would  not  dig  up  old  stories  about  Chief  Justice  Lefroy  ; 
but  many  have  heard — and  we  do  not  allude  to  very  remote 
times  or  distant  places — of  a  worthy  Judge  whose  practice 
it  was  quietly  to  slumber  or  vacantly  stare  throughout  a 
long  argument,  and  who  was  accustomed  to  rouse  himself, 
after  his  more  active  brothers  had  delivered  their  opinions, 
to  say  "  I  concur."  We  have  heard  of  another  Judge  in 
high  position,  who,  after  a  day's  argument,  has  exclaimed  to 
a  counsel  expecting  to  be  complimented  on  his  lucidity — 
"Now,  Mr.  So-and-So,  do  explain  for  whom  you  appear — 
for  the  plaintiff  or  defendant  t "  There  circulate  vague 
stories  of  a  Judge  who  had  lost  all  notion  of  judicial  capa- 
city except  an  idea  that  dates  were  in  every  case  the  all-in- 
all  and  universal  key  of  justice,  and  concerning  whom  an 
irreverent  colleague  audibly  declared  on  the  Bench  that  he 
wished  his  chronological  brother  in  the  desert  of  Arabia, 
stuffed  with  dates.  "  Have  we  got  all  the  dates  ? "  '•K'es, 
my  lord,  all  but  the  irrelevant  dates."  "Then,  let  us  have 
them,  too,  by  all  means,"  is  a  dialogue  which  circulates  in 
Westminster  Hall.  In  short,  it  is  pretty  plain  that  there 
are  no  known  means  of  inducing  gentlemen  up  in  years, 
and  in  the  sere  and  yellow  leaf,  to  retire  in  time.  Whether, 
however,  it  would  be  safe  to  lay  down  a  hard  and  fast  rule, 
and  to  say  that  after  seventy  no  Judge  should  sit,  seems 
more  than  doubtful,  when  we  tbink  of  Wensleydale  and 
Lyndhurst. 

The  vacancy  in  the  ranks  of  the  Irish  Judges  has  directed 
attention  to  the  state  of  the  Irish  judicature,  and  some 
anomalies  have  been  discovered.  It  is  not  at  all  easy  to 
understand  why  the  Judges  of  the  Irish  Supreme  Court 
should  receive  £80,600,  while  the  Scotch  Judges  reoaive 
only  £41,300.  It  is  scarcely  less  hard  to  understand  why 
Ireland  should  require  the  services  of  no  fewer  than  twenty 
Judges.  But  we  should  be  indisposed  to  advocate  any 
changes  which  would  destroy  the  dignity  or  much  lessen 
the  emoluments  of  the  Bench.  That  department,  economy 
should  last  touch.  It  is  poor  parsimony  in  the  end  to 
lower  the  character  of  the  Judicial  Body  ;  and  if  greater 
ease  in  earning  their  pensions  will  induce  Judges  to  retire 
when  retirement  is  necessaiy  and  becoming,  we  shall  be 
glad  to  see  such  facilities  given.— TAc  £c!io. 


THE  LAW  IN  1873. 
The  year  1873  virill  be  memorable  in  the  history  of 
English  law.  The  Judicature  Act,  which  received  the 
Koyal  Assent  on  August  5  la^t,  may  be  fairly  described  as 
revolutionary  in  its  daring  attack  upon  venerable  customs 
and  traditions,  and  in  its  comprehensiveness.  There  was 
very  little  public  interest  manifested  in  what  turned  out  to 
be  the  measure  of  the  seshion.  Happily,  despite  many 
shortcomings,  the  administration  of  justice  is  so  important 
that  it  is  impossible  to  get  up  an  agitation  upon  the  subject 
of  Law  Reform.  We  do  not  say  this  in  depreciation  of 
Law  Eeform,  of  which  we  have  always  been  the  steady  and 
unswerving  advocates;  but,  on  the  contrary,  we  contend 
that,  in  the  matter  of  Law  Eeform,  the  public  requirements 
should  be  anticipated.  In  politics  an  abuse  may  be 
tolerated  until  the  people  are  goaded  into  a  loud  demand 
for  redress  ;  but  it  would  be  highly  dangerous  to  allow  any 
grievance  respecting  the  adminihtration  of  justice  to  arrive 
at  the  stage  that  provokes  popular  agitation.  It  has  often 
been  said  that  lawyers  are  the  blind  worshippers  of  custom 
•"•l  tradition,  and  that  they  are  obstinately  opposed  to 
reform.  The  charge,  at  least  in  the  present  day,  is  untrue, 
and  is  refuted  by  the  Judicature  Act  No  one  will  pretend 
that  the  Judicature  Act  was  forced  on  the  profession.  On 
the  contrary,  it  is  the  w<irk  of  the  profession  ;  and  proves 
that,  although  the  legal  mind  is  inimical  to  change  lor  the 


mere  sake  of  change,  it  has  the  grasp,  honesty,  and  vigour  to 
suggest  and  effect  deairable  reforms.  The  only  incident  of 
the  debates  on  the  Judicature  Bill  that  arrested  public 
attention  was  the  question  of  privilege  raised  by  Lord 
Cairns,  and  which  gave  Mr.  Uiaraeli  an  opportunity  of 
delivering,  on  July  14,  one  of  the  most  exhaustive  aud 
brilliant  constitutional  speeches  ever  heard  in  the  Britiab 
Parliament. 

But  no  lawyer  can  forget  that  many  of  the  changes 
involved  by  the  judicature  Aet  are  foreshadowed  and  not 
defined,  and  that  the  year  1874  will  be  eventful  to  the 
profession.  Terms,  so  ur  as  they  relate  to  sittings,  are  to 
be  abolished,  and  the  vacations  are  to  be  altered  and 
regulated.  When  the  rules  are  published,  and  not  before, 
we  shall  know  when  the  courts  are  to  sit,  and  what  will 
remain  to  us  of  the  time-honoured  Long  Vacation.  May 
we  express  a  hope  that  the  rules  will  reoognixe  the 
necessity  of  one  long  annual  holiday !  An  annual  rest  of  a 
month  or  six  weeks  from  professional  toil  and  care  is 
essential  to  health  and  longevity. 

In  glancing  at  the  legal  events  of  1873,  we  are  called 
upon  to  note  the  Tichborne  Trial,  which  began  on  April  23, 
and,  after  148  days  of  sitting,  is  not  yet  concluded.  During 
that  time,  three  judges  have  been  kept  from  the  general 
business  of  the  Court,  and  we  need  not  add  that  great 
inconvenience,  and  even  loss,  has  ensued  to  litigants  and  to 
the  profession.  However,  the  450  witnesses  have  been 
disposed  of,  and  the  counsel  fur  the  defence  is  s-iying  his 
last  words  to  tfae  jury.  Therefore  we  are  cheered  by  the 
prospect  of  the  trial  ending  long  before  the  winter  melta 
into  spring. 

Death  baa  stricken  several  eminent  English  lawyers. 
Lord  Westbury  had  ceased  to  exercise  any  judicial  function 
except  the  incidental  work  of  arbitrator  for  the  European 
Assxuvnce ;  but  as  a  member  of  the  House  of  Lords  his 
great  ability  and  his  ripe  judgment  were  invaluable. 
Besides  it  was  impassible  to  forget  his  brilliant  forensio 
career,  which  eventuated  in  his  bung  leader  of  the  bar,  and 
finally  Lord  Chancellor. 

Lord  Chief  Justice  Bovill  was  taken  from  us  at  what 
we  all  hoped  to  be  the  beginning  of  a  useful  and  honourable 
judicial  career.  Those  who  baa  the  opportunity  of  closely 
watching  him  were  the  least  surprised  at  the  melancholy 
announcemeat  of  his  death.  When  he  presided  at  the  trial 
of  Tichborne  v.  Luthington  it  was  too  manifest  that  the 
health  of  the  learned  Judge  was  failing. 

The  death  of  Vice-Chancellor  Wickens  was  not  only  a 
grief  to  his  friends,  but  a  dis-ippointment  to  the  profession, 
and  we  may  add  to  the  publia  His  judicial  capacity  waa 
conspicuous,  and  by  his  decease  the  Court  of  Chancery 
sustained  a  heavy  loss. 

Dr.  Lushington,  Judge  of  the  Admiralty  Court,  died  at 
an  advanced  age ;  as  did  the  Hon.  Sir  George  Buse,  ex- 
Judge  of  the  Court  of  Beview, 

Sir  John  Coleridge,  now  Lord  Coleridge,  has  succeeded 
Sir  W.  Bovill  as  Lord  Chief  Justice  of  the  Common  Pleas. 
As  Attorney-General  he  had  the  right  to  the  appointment, 
and  in  his  esse  the  rule  of  the  profession  has  given  us  an 
able  and  justly-respected  Judge.  We  are  glad  that  he  has 
accepted  a  peerage,  for  besides  being  an  orator  be  will  be 
an  eminently  useful  member  of  the  House  of  Lords. 

Lord  Bomilly  retired  from  the  Mastership  of  the  Rolls, 
and  bis  succesaur  is  Sir  George  Jessel.  It  is  needless  to 
remark  that  the  appointment  is  very  satisfactory,  iac 
already  the  learned  Judge  has  given  proof  of  vigour  com- 
bined with  thorough  knowledge  and  due  discretion. 

Vice-Chancellor  Hall,  who  has  succeeded  Vice-Chancellor 
Wickens,  was  entitled  to  the  promotion  by  his  position  at 
the  bar. 

Sir  Henry  James  took  the  Solicitor-Generalship  after  Sir 
George  Jessel,  and  is  now,  in  consequence  of  the  promotion 
of  Lord  Coleridge,  Attorney  General.  Sir  W.  Vernon 
Harcourt  is  now  Solicitor-General.  Although  the  hon.  and 
learned  gentleman  had  at  no  time  a  large  practice  at  the 
Common  Law  Bar,  no  one  questions  his  ability  to  discharge 
the  duties  of  his  office  and  to  advise  the  Government.  It 
will  be  borne  in  mind  that  the  law  officers  of  the  Crown  are 
now  paid  by  salaries  in  lieu  uf  fees,  aud  there  is  some  indi- 
cation that  they  will  give  less  lime  than  formerly  to  private 
practice. 
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Sir  John  KanUkke  has  again  become  a  member  of  Parlia- 
ment; and  men  of  all  parties  admit  the  propriety  and 
advantage  of  hin  presence  in  the  House  of  Commons. 

Daring  the  past  year  two  or  three  legal  subjects  of 
public  and  professional  importance  have  been  discussed. 
We  presume  that  the  speech  from  the  Throne  will  promise 
a  Land  Transfer  Bill,  a  messuie  that  will  provoke  an 
animated  discussion.  Parliament  will  be  called  upon  to 
consider  the  Criminid  Law  Amendment  Act  and  other 
Acta  which  concern  the  relations  between  employers  and 
employed.  I<ord  Selbome  is  not  less  zealous  for  the  establish- 
ment of  a  central  school  of  law  ;  and  that  scheme  involves 
the  Tirtiial  obliteration  of  the  Inns  of  Court  by  taking 
from  the  benchers  nearly  all  their  present  authority. 
However,  as  next  is  presumably  the  last  of  the  present 
Parliament,  it  is  not  likely  that  the  subject  of  legal  edaca- 
tion,  which  can  wait  awhile,  wiU  he  discussed. 

In  187S  both  branches  of  the  profession  have  had  to 
complain  of  a  limited  baxiness.  We  hope  that  our  friends 
will  do  better  in  1874  ;  for  we  repeat,  what  we  have  often 
said  before,  that  the  prosperity  of  the  lawyer  is  a  sure 
indication  of  general  prospenty. — Tht  Law  Journal. 


SHYLOCK  V.  ANTONIO. 

This  was  an  appeal  from  the  judgment  of  the  general 
term  of  the  first  dutrict,  affirming  the  report  of  a  referee, 
which  report  contained  directions  for  very  peculiar  and 
unusual  legal  remedies.  The  facts  are  suffidently  stated  in 
the  opinion  of  the  Conrt. 

John  Graham  for  the  appellant. 

Charles  S,  Spencer  for  the  respondent. 

By  the  Court:  In  order  to  fully  imderstand  this  case  it 
will  be  necessary  to  refer  to  certain  facts,  not  very  material 
perhaps  t»  its  final  determination.  The  defendant,  Antonio, 
is  an  Italian  merchant,  doing  an  extensive  business  in  the 
dty  of  New  York,  as  an  importer.  '  Prior  to  the  transac- 
tions which  resulted  in  this  suit,  he  had  been  remarkably 
successful,  had  made  much  money,  which  he  spent  in  a 
princely  manner,  and  stood  well  in  society,  in  spite  of  a 
decided  tendency  of  mental  unsoundness.  We  say  '  mental 
nnBoundneas,'  though  there  is  no  direct  proof  on  the  subject, 
because  it  seems  to  be  conceded  that  he  lent  money  to  his 
{fiends  without  interest,  which  would,  in  most  business 
ciides,  be  considered  evidence  to  warrant  a  commistiion  de 
luMUico.  He  had  a  sporting  friend  of  the  same  nationality, 
by  the  name  of  Bassanio,  who,  having  been  completely 
'cleaned  out'  (as  the  vile  phrase  is),  by  a  season  at  Sara- 
toga, conceived  a  novel  method  of  restoring  his  fortunes. 
It  seems  that  an  eccentric  resident  of  Venango  county, 
Pennsylvania,  having  made  a  large  fortune  by  speculating 
in  oil  lands,  left  the  whole  of  it  to  his  daughter,  on  con- 
dition that  she  should  take  for  her  husband  the  suitor  who 
■honld  prove  tnost  proficient  in  the  ancient  and  nobld  game 
of  *  Thimble  Rig.'  As  Bassanio  had  been  accustomed  to 
witness  this  game  at  horne-races,  he  felt  confident  that  if 
ke  had  an  opportmuty  he  could  tell  in  which  box  the  '  little 
joker'  was.  But  he  bad  no  money  to  take  him  to  Venango 
eoonty,  and  his  acquaintance  with  Colonel  Thomas  A. 
Scott  was  not  sufficiently  intimate  to  justify  him  in  asking 
for  a  pass.  In  this  extremity  be  applied  to  the  defendant 
for  a  loan.  Antonio  would  gladly  have  complied  ;  but, 
juat  before,  he  had  invested  every  dollar  he  could  raise  in 
contraband  goods  and  vessels  built  for  running  the  southern 
blockade.  Bassanio  naturally  suggented  a  note  at  six 
montha,  but  the  defendant  was  prohibited  by  his  partuer- 
■bip  articles  from  making  or  endorsing  commercial  paper 
ontside  of  the  business  ol  the  firm.  The  two  friends  then 
applied  to  the  plainti^  a  gentleman  of  the  Hebrew  per- 
suasion, doing  business  in  Chatham-street,  for  a  loan  of 
three  thousand  dollars  upon  Antonio's  credit.  For  several 
reasons  the  plaintiff  was  little  inclined  to  look  upon  the 
defendant  with  favour.  Besides  his  unjustifiable  haldt  of 
lending  money  without  interest,  which,  as  Shylock  very 
properly  observed,  had  a  tendency  to  '  lower  the  rate  of 
usance,'  Antonio  chewed  tobacco  freely,  and  expectorated 
with  great  carelessness  upon  all  objects  in  his  vicinity. 
Indeed,  it  appeared  in  evidence,  without  objection,  that  the 
defendant  had  frequently  spit  upon  Sbyluck's  '  Jewish 
gaberdine'    The  Court  is  not  exactly  oertun  as  to  what 


a  'gaberdine'  is — no  definition  was  attempted  by  either 
counsel  upon  the  argument ;  but  ^e  may  safely  assume 
that  it  is  a  garment  which  is  not  improved  by  contact  with 
tol:)acco  juice,  and  such  incidents  will  go  far  to  excuse,  if  they 
do  not  justil'y,  tlie  somewhat  vindictive  manner  in  wbicb  this 
suit  was  prosecuted.  The  plaintiff,  however,  at  the  time 
of  this  application,  concealed  his  feelings,  and  told  Antonio 
that  he  would  charge  him  no  interest,  but  would  merely 
take  a  bond  conditioned  to  the  effect  that,  if  the  loan  were 
not  paid  when  due,  the  borrower  would  forfeit  a  pound  of 
flesh  nearest  his  heart.  Bassanio  pretended  to  demur,  but 
Antonio  was  confident  that  the  loan  would  be  paid  when 
due,  and  this  somewhat  singular  business  transaction  was  con- 
cluded as  above  stated.  Ba.ssanio  went  to  Venango  county, 
guessed  the  right  box,  and  married  tl>e  heiress.  Antonio's 
fate  was  far  different.  He  qaarrelled  with  several  members 
of  Congress  about  the  division  of  the  expected  profits  ol'  his 
venture,  his  understanding  with  the  Government  was  broken 
up,  and  his  ships  were  sunk  by  the  blockading  squadron. 
And  when  Bassanio  retiuned  from  his  wedding  tour,  he 
found  all  Antonio's  effects  sold  out  by  the  sheriff,  and 
numerous  executions  returned  unsatisfied.  He  found,  too, 
that  the  plaintiff  had  already  commenced  this  action  to 
enforce  the  forfeiture  in  the  bond.  As  soon  as  the  cause 
was  at  issue,  it  took  the  usual  course  of  cases  in  New  York 
city — i.  e.,  it  was  referred  to  James  H.  Coleman,  Esq. ; 
but,  that  gentleman  being  indisposed,  all  parties  agreed  to 
accept  as  referee  a  young  and  unknown  lawyer  by  the  name 
of  Balthazar,  which  arrangement  was  the  more  singular,  as 
he  does  not  appear  to  have  been  a  relative  of  any  of  the 
judges. 

And  just  here  arises  one  of  the  most  curious  questions  in 
this  case.  It  is  asserted,  by  the  counsel  for  the  appellant, 
that  this  referee  was,  in  fact,  a  woman,  that  her  maiden 
name  was  Mary  Jane  Portia,  and  that  she  was  the  same 
oleaginous  heiress  whom  Bassanio  had  just  mairied. 

The  Court  has  been  accustomed  to  give  little  weight  to 
the  assertion  of  the  counsel  since  the  M'Farland  trial ;  but 
the  decision  itself  furnishes  the  strongest  internal  evidence 
that  it  is  the  work  of  one  of  that  pernicious  sex  which 
"  brought  sin  into  the  world,  and  all  our  woe,"  and  has 
been  bringing  sinners  into  the  world  ever  since,  with  a 
similar  disregard  of  the  consequences.  We  trust  that  this 
most  extraordinary  precedent  will  never  be  followed,  and 
that  unsexed  women  will  not  attempt  to  occupy  the  judg- 
ment seats  of  the  land.  Otherwise,  we  fear  that  we  shall 
have  the  judgments  of  the  Courts  dictated  by  the  spirit  of 
Demosthenes  and  other  heathen,  instead  of  by  the  "  benign 
and  benignant "  principles  of  the  common  law. 

In  this  case  the  facts  were  conceded  by  all  parties ;  and 
after  a  tender,  in  open  Court,  of  three  times  the  amount  of 
the  debt  had  been  made  and  ref  uited,  this  referee  of  uncertain 
sex  proceeded  to  pronounce  judgment.  His  (or  her)  con- 
clusions of  law  were  as  follows : — 

1.  That  the  bond  was  valid,  and  that  the  plaintiff  was 
entitled  to  his  pound  of  flesh. 

2.  That  he  was  entitled  to  exactly  a  pound  of  flesh, 
neither  more  nor  less,  and  nut  to  a  drop  of  blood ;  and  that 
if  be  drew  blood,  or  took  a  grain  of  flesh  more  or  less  than 
a  poimd,  he  would  be  guilty  of  murder. 

3.  That,  under  an  ancient  and  absolute  ordinance  of  the 
city  of  New  York,  passed  iu  the  time  of  Peter  Stuyvesaut, 
the  plaintiff  was  liable  to  capital  punishment  "  fur  practising 
against  the  life  of  a  Christian." 

4.  That  he  could  only  escape  this  punishment  by  giving 
half  his  fortune  to  his  daughter  (who  had  just  married  a 
Christian),  and  by  turning  Christiau  himself. 

On  bearing  the  latter  portion  of  this  decision,  the  plaintiff 
felt  a  considerable  abatement  of  his  enthusiasm,  and  inquired 
in  a  tremulous  tone  "  if  that  was  the  law."  On  being  asiiured 
that  it  was,  he  offered  to  take  the  amount  of  his  bond  and 
discontinue  without  costs ;  to  which  proposition  this  astonish- 
ing referee  replied  that  the  plaintiff  had  forfeited  all  claim 
to  his  money  by  refusing  it  in  open  Court !  The  plaintiff 
being  without  counsel,  no  stay  of  proceedings  was  obtained, 
and  the  decree  of  the  referee  was  carried  into  effect,  the 
plaintiff  being  baptized,  we  presume,  by  the  sheriff  of  the 
city  and  county  of  New  York.  Upon  a  subsequent  appeal, 
the  judgment  was  affirmed  by  the  general  term,  and  the 
plaintiff  appealed  to  this  Court. 
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Upon  hearing  the  first  conclusion  of  Uiw  announced  by 
the  referee,  the  plaintiff  exclaimed,  in  his  delight,  "  O !  wise 
yunngjudgel  A  Daniel  come  to  judgment !"  and,  during 
the  remainder  of  the  decision,  one  Gratiano,  a  sort  of  "  next 
friend  "  of  the  defendant,  made  the  Court-house  ring  with 
cries  of  "  A  Daniel !  A  Daniel  come  to  judgment !"  It  is 
the  unanimous  opinion  uf  this  Court  that  these  allusions  to 
the  lamented  Webtter,  from  whichever  side  they  proceeded, 
were  most  unfortunate.  Nothing  could  l>e  more  nnUke  the 
calm,  clear  judgment  of  that  great  lawyer  and  statesman 
than  this  truly  feminine  decision,  half  civil  decree,  half 
criminal  sentence,  and  the  other  half  commutation  of  punish- 
ment. No  part  of  it  bears  the  slightest  semblance  to  any 
principle  of  Iaw  or  equity  ever  recognized  in  a  civilized 
country. 

The  first  conclusion  of  law,  though  apparently  in  favour 
of  the  plaintiff,  was  utterly  erroneous  for  two  reasons  :— 1. 
It  is  well  settled  that,  when  a  bond  contains  a  condition  that 
is  unreasonable  and  absurd,  it  will  be  considered  as  good 
only  for  the  sum  actually  secured  by  or  lent  on  the  faith  of 
it.  As  in  the  familiar  case  where  a  party,  in  consideration 
of  a  sum  of  money,  agreed  to  give  the  price  of  the  twenty- 
fourth  nail  in  a  horse's  shoe,  at  the  rate  of  a  penny  for  the 
first  nail,  two  for  the  second,  and  so  on  in  geometrical  pro- 
gression. This  bond  was  not  only  unreasonable,  but  pro- 
vided for  the  commission  of  a  capital  crime,  and  was  clearly 
void  under  the  principle  to  which  I  have  adverted.  2.  The 
bond  was  extinguished  by  the  tender  of  the  amount  of  the 
loan  which  it  was  given  to  secure.  This  Court  has  explicitly 
decided  that  a  tender  of  the  debt,  even  after  it  is  due, 
extinguishes  all  collateral  securities  (Kortxcright  v.  Cody,  21 
N.  Y.  343),  and  the  tender  at  the  trial  was  sufficient  to 
cancel  the  bond  if  it  ever  possessed  any  validity. 

But,  if  the  referee's  first  proposition  of  law  is  sound,  the 
second  becomes  a  stupendous  absurdity.  It  is  a  familiar 
role  of  ciinstruction,  that  the  right  to  do  a  certain  act  con- 
fers the  right  to  the  necessary  incidents  of  that  act.  The 
referee  holds  that  the  plaintiff  had  a  right  to  cat  off  a  pound 
of  defendant's  flesh.  Now  as  no  one  could  cut  ofiTan  exact 
pound  of  flesh  to  a  giaiu,  and  as  no  one  can  do  it  without 
drawing  blood,  it  seems  too  plain  for  argument  that  the 
parties  could  have  intended  no  such  restrictions,  and  the 
Court  had  no  right  to  supply  them.  If  the  bond  was  valid, 
the  plaintiff  cuuld  have  subjected  himself  to  no  penalty  by 
simply  taking  what  it  gave  liim. 

We  have  not  before  us  the  statute  referred  to  in  the  third 
conclusion  of  the  referee,  but  we  hnve  great  doubts  whether 
the  plaintiff,  upon  any  reasonable  construction  of  its  terms, 
could  be  held  liable  for  taking  a  bond  voluntarily  signed  by 
the  defendant.  It  does  not  seem  to  ns  that  this  was  "  prac- 
tising against  the  life  "  of  the  defendant,  within  the  meaning 
of  the  law.  But  this  is  of  no  importance,  for  all  the  pro- 
ceedings of  the  referee,  under  this  statute,  were  void  for 
want  of  jurisdiction.  The  plaintiff  was  then  pursuing  a 
civil  though  somewhat  bloody,  remedy ;  and  what  right  bad 
the  referee,  without  complaint,  warrant,  or  the  intervention 
of  the  grand  jury,  to  change  this  plaintiffinto  a  defendant, 
on  a  criminij  charge,  and  herself  into  a  criminal  judge  ? 
It  would  be  easy  to  show  that  she  has  violated  the  constitu- 
tion of  the  United  States  and  the  State  of  New  York,  as 
well  as  nearly  all  the  criminal  statutes. 

The  pretence  that  the  plaintiff  had  forfeited  his  debt  by 
the  refusal  of  the  tender  was  extremely  shallow.  Nothing 
is  better  settled  th»n  that  a  tender  does  not  extinguish  the 
debt,  but  only  things  collateral  thereto,  such  as  interest 
(Kortright  v.  Cody,  above  cited).  The  bias  of  this  female 
referee  was  plainly  shown  by  the  direction  that  the  plaintiff 
should  pay  half  his  fortune  to  hie  daughter,  who  had  run 
away  and  married  against  the  wishes  of  her  venerable, 
pareut,  and  who  was  not  even  a  parly  to  the  action.  Such 
encouragement  to  young  women  to  disregard  the  parental 
commands  is  very  pretty  and  romantic,  but  it  cannot 
receive  the  countenance  of  tiiis  Court.  The  referee  had  no 
authority  to  make  such  a  disposition  of  the  defendtuit's 
property,  and  it  must  be  restored  to  him.  But  the  climax 
of  usurpation  and  cruelty  was  to  come.  The  plaintiff  was 
not  only  required  to  despoil  himself  for  bis  daughter's 
benefit,  but  to  embrace  Christianity  fur  his  own. 

The  framers  of  our  federal  constitution  were  so  careful  to 
avoid  all  reference  to  matters  of  religion,  that  complaints 


have  lately  )>een  made  that  it  contains  no  acknowledgment 
of  a  Deity.  And  Judge  Strong,  of  the  United  States 
Supreme  Court,  ha«,  within  a  few  weeks,  presided  over  a 
convention  of  pious  and  weak-miuded  gentlemen,  called  for 
the  pnrpose  of  inserting  a  Supreme  Being  into  the  constitu- 
tion by  a  special  amendment. 

The  strangest  thing  about  this  movement  is,  that  Judge 
Strong  has  never  before  had  any  difficulty  in  discovering 
anything  in  that  instrument  that  he  particularly  wanted  to 
find  there.  For  our  own  part,  we  could  as  easily  find  a 
Supreme  Bang  in  the  constitution  of  the  UnitAl  States  as 
an  authority  to  make  paper  money  a  l^al  tender  for  the 
payment  of  debts. 

But  we  are  not  going  to  argue  this  question  upon  general 
principles.  It  is  certainly  difficult  for  us  to  see  how  any 
benefit  could  arise  to  the  Christian  Church  if  all  the  crimi- 
nal in  the  land  were  compelled  to  adopt  that  religion  at — if 
the  expression  is  admissible — the  point  of  the  h:Uter.  We 
do  not  mean  to  deny  the  power  of  the  LegisUture  to  pre- 
scribe the  union  of  the  criminal  with  some  religious  body  as 
a  penalty  for  crime.  If  coupled  with  the  obligation  of 
hearing  two  average  sermons  a  week,  we  are  not  prepared 
to  say  that  the  punishment  would  not  be  exemplary.  We 
place  our  decision  entirely  upon  the  ground  that  the  Legis- 
lature have  not  authorised  the  infliction  of  such  a  penalty, 
and  we  are  unwilling  that  the  referee  should  add  the  func- 
tions of  the  body  to  her  self-appointed  duties  as  civil  judge 
and  Court  of  oyer  and  terminer  ;  and  here  we  pause  for  a 
moment  to  set  ourselves  right  before  the  public.  Absorbed 
in  our  arduous  duties  we  can  pay  but  little  attention  to 
general  literature  ;  but  we  read  tiie  public  j>rint8,  and  we 
cannot  ignore  the  fact  that  this  case  has  created  much 
interest  in  the  minds  of  the  community.  If  we  are  rightly 
informed,  the  facts  have  formed  the  basis  of  a  powerful 
drama,  which  has  lately  been  placed  upon  the  stsge,  and 
the  conduct  of  the  referee  has  been  loudly  applauded  by 
audiences  unlearned  in  the  law,  who  doubtless  saw  in  her 
the  embodiment  of  the  classical  idea  of  justice,  namely,  a 
woman  with  her  eyes  completely  blinded. 

To  prevent  any  misunderstanding,  therefore,  we  assert 
most  positively  that  our  decision  upon  this  point  is  not  in- 
fluenced by  the  feeling  which  seems  to  have  actuated  one  of 
the  witnesses,  who  objected  to  the  conversion  of  the  daugh- 
ter of  the  plaintiff,  Miss  Jessica  Shylock,  upon  the  ground 
that  "the  making  of  so  many  new  Christians  would  raise 
the  price  of  pork."  The  Court  is  of  the  opinion  that,  in 
moderation,  a  pork  diet  is  both  healthful  and  invigorating, 
and  that  sausages,  when  their  origin  is  not  involved  in  too 
much  obscurity,  are  a  **  dish  fit  for  a  judge." 

But,  if  we  know  our  own  hearts,  we  would  not  allow  a 
slight  advance  in  the  price  of  a  favourite  esculent  to  stand 
in  the  way  of  the  genuine  conversion  of  the  humblest 
Hebrew  in  the  land.  And  in  this  we  believe  that  we  speak 
the  sentiment  of  the  American  people,  even  outside  of 
Chicago  and  Cincinatti ;  while  in  those  two  cities  the  fact 
that  such  a  fulfilment  of  Scripture  would  tend  to  raise  the 
price  of  pork  would,  doubtless,  be  considered  the  strongest 
possible  reason  for  the  conversion  of  tlie  whole  world.  To 
their  citizens  no  two  events  cuuld  appear  more  desirable, 
than  that  "  the  knowledge  of  the  Lord  should  cover  the 
earth  as  the  waters  cover  the  sea,"  and  that  "prime  mess  " 
should  gn  up  a  dollar  a  barrel.  Personal  motives,  therefore, 
have  nothing  whatever  to  do  with  our  decision.  It  is  the  law 
of  the  land  and  our  own  feelings  of  duty  that  call  upon  us  to 
relieve  the  plaintiff  from  his  unfortunate  position.  We  have 
thus  disposed  of  the  question  raised  by  this  appeal,  but  we 
cannot  close  without  a  word  of  warning  to  Mrs.  Bassanio. 
The  bench  of  justice  ;is  a  hard  seat,  as  many  of  us  can 
feelingly  certify,  very  different  from  the  rocking-chairs  in 
which  &e  beauty  and  fashion  of  our  land  are  wont  to  dis- 
port themselves  ;  and  if,  in  the  tender  and  appropriate 
duties  of  wife  and  matron,  she  shall  forget  the  spirit  of 
recldessness  and  intrigue  which  led  her  to  occupy  the 
position  of  a  referee  in  this  case,  we  will  gladly  overlook  the 
past.  But  if,  forgetting  her  duties  to  her  husband  and 
family,  she  shall  hereafter  occupy  the  platform,  and  clamour 
for  the  suffrage  with  the  Wood  hulls  and  Cady  Stan  tons  of 
the  day,  we  shall  make  it  our  business  to  see  if  there  is  not 
some  provision  of  the  common  or  statute  law  under  which 
she  may  be  punished  for  her  audacious  usur(>ation,  verium 


Digitized  by 


Google 


1874.] 


AND  SOLICITORS'  JOURNAL. 


23 


tap.  The  resolt  of  th*  whole  matter  is  this  : — We  cannot 
compel  restitution  of  the  money  paid  by  the  plaintiff  to  his 
daughter,  aa  she  is  not  a  party  to  the  action.  But  the  entire 
dacrea  of  the  referee  must  be  reversed,  the  plaintiff  must 
have  judgment  for  hia  3,000  dollars  against  the  defendant, 
with  interest  from  the  date  of  the  bond  (as  there  is  no  prouf 
that  the  tender  has  been  kept  good) ;  and  he  must  be  per- 
mitted, if  he  so  elects,  to  relapse  into  Judaism,  "  subject 
only  to  the  constitution  of  the  CTnited  Status."  All  the 
judges  concurring,  ordered  accordingly. — Albany  Lorn 
JomnuU. 


CHOYDON  COUNTY  COURT. 

[From  the  Lou  Timet.] 

Dee.  1  and  19, 1873. 

(Before  H.  J.  Stonob,  Esq.,  Judge.) 

CoBRicx  V.  Lapobte;  Nash  v.  Sams;  Wells  v.  Sahb- 

Harried  Women  t  Properly  Act,  1870,  «.  1—ffitAand  teTiant 

of,  and  resident  in,  hoiue  in  vAtch  hie  wife  earriet  on 

btuineu —  Wi/e't  teparate  property. 

I{.  Parry,  Croydon,  speared  for  the  claimant. 

Tkoauu  A.  Qoodman,  Brighton,  for  the  three  judgment 
creditors. 

Dec  10. — His  HonocB.— The  claimant  is  the  wife  of  the 
defendant  in  three  actions  (respondents,  Cosstick,  Nash, 
and  Wells),  and  claims  the  goods  taken  in  execution  therein 
as  her  pruperty,  in  which  her  earnings  hsTe  been  invested 
hy  her,  and  tu  which  she  is  entitled  for  her  separate  nse 
under  the  Married  Women's  Property  Act,  1870,  s.  1. 
The  amooDt  of  the  judgments  has  been  paid  into  court. 
The  daimswere  heard  by  me  on  the  4th  Nov.,  and  decided 
in  the  claimants  favovir,  except  as  to  £20,  representing 
goods  purchased  by  her  with  moneys  received  from  her 
sisters,  which  clearly  did  not  fall  within  the  Act.  At  the 
heating  the  claimant  and  her  husband  deposed  that  the 
claimant  was  living  with  her  husband,  who  was  a  confirmed 
invalid,  in  a  house  at  Brighton,  taken  by  her  and  in  her 
name,  and  in  which  she  carried  on  the  buiness  of  lodging- 
hoQse  keeper,  also  in  her  name  and  by  herself  alone,  witbout 
any  interference  or  assistance  from  her  husband,  except 
that  on  a  few  occasions  he  wrote  letters  at  her  request 
chiefly  aa  to  repairs  to  the  house.  The  respondents,  the 
execution  creditors,  were  not  aware,  till  the  hearing,  of  the 
nature  of  the  employment  in  which  the  claimant  allied  her 
earnings  had  been  made,  and  supposed  that  it  was  some  pro- 
fessional employment,  and  they  were  therefore  unprepared 
to  meet  the  case.  Aiter  the  trial  they  became  informed 
that  the  house  liad  been  taken  by  the  husband  and  in  his 
name,  and  also  that  the  husband  had  in  various  ways  inter- 
fered and  assisted  in  the  conduct  of  th'e  business  carried  on 
there,  and  even  to  the  internal  management  of  the  house, 
and  they  applied  upon  affidavits  for  a  new  trial,  which  I 
felt  bound  to  grant.  1  have  now  re-heard  the  case  and 
consider  it  to  be  one  of  much  greater  difficulty  than  it 
appeared  to  be  on  the  first  hearing.  I  still  adhere  most 
firmly  to  the  opinion  which  I  then  expressed,  that  it  is  not 
necessary  to  the  separate  carrying  on  of  an  employment, 
occupation,  or  trade,  by  a  married  woman,  within  the 
meaning  of  the  Married  Women's  Property  Act,  1870,  sect. 
1,  that  she  should  live  apart  from  her  husband  (whom  she 
is  bound  by  the  13th  section  to  maintain)  but  only  th  >t  her 
husband  should  not  interfere  or  take  part  in  carrying  on 
Boch  business,  and  I  still  think  that  on  the  evidence  then 
before  me,  the  daimant  proved  herself  to  have  carried  on 
the  bnsineas  of  a  lodging-house  keeper  separately  from  her 
husband,  axid  the  question  for  my  decision  to-day  lb  whether 
upon  the  contradictory  evidence  as  to  the  tenancy  of  the 
house,  and  the  additional  evidence  as  to  the  husband's  inter- 
ference with  the  business  carried  on  in  it  since  adduced  before 
me,  the  claimant  is  still  entitled  to  her  verdicts.  I  will 
consider,  first,  the  contradictory  evidence  as  to  the  tenancy 
of  the  bouse.  It  consists  of  the  admission  made  on  croes- 
ozamination  by  the  claimant  and  her  husband,  that  although 
the  house  was  taken  for  the  purpose  of  being  let  as  a  lodg- 
ing-house by  the  claimant,  and  this  fact  was  communicated 
to  the  landlord,  the  husband  as  well  as  the  claimant,  saw 


the  landlord  about  the  letting,  and  nothing  was  said  as  to 
the  house  being  let  to  the  wile  or  taken  in  her  name,  and  of 
several  letters  by  the  husband  to  the  landlord  or  his  agent, 
relative  to  the  payment  of  rent  and  repairs  of  the  house, 
and  finally  of  a  notice  to  quit  by  the  husband  as  tenant  of 
the  house.  It  also  appeared  that  the  husband  was  rated 
for  the  bouse,  and  receipts  for  the  rates  and  taxes  wore 
given  in  hia  name,  and  that  he  was  registered  as  a  voter, 
but  never  voted.  A  previous  tenancy  of  another  house  by 
the  husband  was  also  proved,  but  I  do  not  consider  that 
any  evidence  of  the  letting  now  in  question,  although  it  is 
evidence  of  the  mode  in  which  the  claimant  carried  on  the 
business  of  a  lodging-house  keeper.  Upon  this  point  of  the 
case,  1  think  that  it  is  clear  that  the  claimant's  husband 
was  the  tenant  of  the  house  in  question,  and  that  it  was  not 
taken  by  her  in  her  name  as  she  deposed,  although  no 
donbt  it  was  taken  by  her  husband  with  her  personal 
assistance,  for  the  purpose  of  enabling  her  to  carry  on  the 
business  of  a  lodging-house  keeper,  which  seems  to  have 
caused  the  confusion  in  her  mind  on  this  point.  The  ques- 
tion then  arises  whether  the  fact  of  her  husband  having 
been  the  tenant  of  this  house  is  sufficient  in  itself  to  disable 
her  from  claiming  tlie  earnings  of  the  business  carried  on 
there  as  her  separate  property  under  the  Ist  section  of  the 
above  Act.  At  first  I  was  strongly  incUned  to  think  this 
was  so  on  the  ground  that  the  business  of  a  lodging-house 
keeper  evidently  consists  in  the  letting  of  the  rooms  them- 
selves, as  much  as  in  the  providing  furniture  and  attendance. 
But  since  the  last  bearing  il  has  occured  to  me  that  a 
married  woman,  even  if  living  separate  from  her  husband, 
could  scarcely  obtain  a  house  in  which  to  carry  on  the 
business  of  a  lodging  house  keeper,  without  the  same  being 
taken  in  the  name  of  her  husband  or  a  trustee ;  for  a  married 
woman  is  wholly  unable  to  execute  a  deed  or  enter  into  any 
contract  at  law,  and  therefore  a  landlord  who  lets  a  house 
to  a  married  woman  would  be  entirely  at  the  mercy  of  the 
tenant,  and  could  not  even  distrain  for  the  rent  at  law, 
although  he  might  in  equity  obtain  relief  against  any 
separate  estate  of  hers.  I  am,  therefore,  nut  prepared 
to  say  that  if  a  married  woman  oarriod  on  the  busiuess  of 
a  lodging  house  keeper  in  a  house  taken  in  the  name  oi  her 
husband  or  a  trustee,  that  she  could  not  still  carry  on  the 
business  separately  from  either  of  them,  indemnifying  him 
•gainst  the  rent  and  taxes  out  of  her  earnings.  I  however 
think  that  the  circumstances  of  the  house  being  let  to  the 
husband,  militates  very  much  against  the  separate  trading 
by  the  wife,  and  renders  necessary  a  very  close  inquiry  into 
the  Bubxequent  action  of  the  husbanil,  with  reference  to  the 
business  carried  ou  in  it.  The  payment  of  the  rates  and  taxes 
by  the  husband,  and  the  insertion  of  his  name  on  the 
register,  were,  of  couri>e,  incidental  to  his  tenancy,  and, 
according  to  my  views,  are  immaterial.  It  remains  for  me 
to  consider  the  additional  evidence  now  before  the  court,  as 
to  the  husband's  interference  in  the  busiuess  in  question. 
It  appears  that  previous  to  the  husband  taking  the  house 
he  bad  taken  the  upper  part  of  the  adjoiniiig  huuse  for  the 
same  purpose  of  letting  lodgings,  and  had  paid  the  rent,  cor- 
responded with  the  landlord,  and  given  notice  to  quit.  In 
botii  houses  the  claimant  issued  cards  in  her  name  alone, 
with  a  notice  of  "  apartments  to  let "  at  the  top,  and  circu- 
lated them  among  Uie  tradesmen  in  the  neighbourhood  and 
others.  8he  also  had  acounts  with  tradesmen  in  the  neigh- 
bourhbod  in  her  own  name,  and  the  judgment  creditors  in 
two  of  the  actions  had  debited  her  in  their  books  with  the 
goods  in  respect  of  which  they  sued  her  husband,  or  with 
part  of  them.  On  the  other  hand,  some  of  the  tradesmen, 
and  I  believe  all,  or  some  of  the  judgment  creditors,  had 
debited  her  husband  with  some  of  the  goods  supplied.  The 
tradesmen  thus  appear  to  have  charged  their  goods  indis- 
criminately to  the  claimant  and  her  husband  ;  but  the 
majority,  perhaps,  appear  to  have  charged  them  to  the 
claimant.  It  was  stated  that  it  was  common  at  Brighton  to 
open  accounts  in  the  name  of  the  lady  who  gave  orders, 
whether  married  or  not,  on  account  of  the  tradesmen  not 
knowing  the  Christian  names  or  condition  of  the  husband 
and  the  frequent  change  of  occupation  of  house  and  lodg- 
ings, but  this  scarcely  seems  to  apply  to  the  case  of  a  yearly 
tenant  of  an  unfurnished  house,  a  househulder  and  ratepayer. 
Evidence  was  also  given  that  the  husband  had  on  some  few 
occasions  ordered  goods  and  paid  bills  without  any  objeo- 
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tion  to  their  having  been  made  out  in  his  name.  The 
claimant  oonteacb  that  her  husband  did  so  as  her  agent  at 
her  request  and  with  her  money.  With  regard  to  the 
husbond's  interference  in  tlie  internal  managemeut  of  the 
bouse,  the  evidence  consists  of  three  receipts  given  by  him 
to  a  loidger  (the  Hon.  Miss  Kerr),  as  he  deposes,  at  her  special 
reqaest,  and  a  letter  which  be  wrote  to  her  as  to  letters 
left  for  her  after  her  departiure.  The  claimant  contends  that 
her  husband  did  so  at  her  request,  and  as  her  agent.  Tiiis 
appears  to  exhaust  the  evidence  before  the  Court  material  to 
the  issue  which  I  have  to  deride,  viz.,  whether  the  business 
of  a  lodging  house  keeper  was  carried  on  by  the  claimant 
separately  from  her  husband  or  not.  It  is  to  be  observed 
tliat  this  is  not  the  ordinary  question  as  to  whom  credit  was 
given  in  any  particular  transaction,  nor  is  it  the  question 
whether  any  paiticular  creditor  or  creditors  knew  that  the 
claimant  was  carrying  ou  this  business  separately  from  her 
husband,  but  the  simple  question  whether  or  not  she  was  in 
fact  so  carrying  on  this  businet'S  within  the  meaning  of  the 
"Married  Women's  Property  Act,  I860,"  and  after  great 
consideration  lam  of  opinion  on  this  very  difficult  mixed 
question  of  fact  and  law  that  notwithstanding  the  house  -yvas 
taken  in  the  husband's  name,  that  he  occasionally  ordered 
and  piud  for  goods  in  his  own  name,  and  in  the  instance  uf 
one  lodger  acted  as  if  he  were  carrying  on  business  himself, 
still  as  ihe  business  was  carried  on  in  the  name  of  the  wife, 
and  this  was  made  known  in  the  usual  manner,  and  as  it  was 
by  her  personal  exertions  that  it  was  so  carried  on,  the 
cltiimaDt  did  cany  on  this  business  separately  from  her  hus- 
b<md  within  the  meaning  of  the  Act.  l^e  claimant  is, 
therefore,  entitled  to  the  verdict,  but  the  judgment  creditors 
may  have  their  remedy  in  Chancery,  as  I  pointed  out  before, 
against  the  claimant  for  such  of  tbe  goods  as  were  supplied 
whilst  she  carried  on  the  business  of  a  lodging  house  keeper 
at  the  house  in  question.  The  verdicts  to  stand,  but  the 
money  to  remain  in  Court  for  one  month,  with  liberty  for 
•11  parties  to  appeal,  and  no  costs. 


COEEESFONDENCE. 


Wc  throw  open  the  columns  of  'tliis  Journal  most  willingly  for  the 
dlscuBflloii  of  subjects  of  interest  to  the  Profession ;  but  it  must  be 
understood  that  we  do  not  necessarily  'agree  with  all  the  opinions 
expressed  by  our  correspondents. 

Letter*  and  eommunieaiitmt  intended  for  publication  and  addreued 
to  Tas  £oiTOK,  63,  Upper  Sactvitle-etreet,  Dublin^  mutt  be  authenticated 
by  the  name  of  the  writer,  not  neceuaril]/  for  publication,  but  as  a 
guarantee  of  good  faith. 


LAND  TRANSFER 

TO  THI  BDITOB   OF  THE  IBISB  LAW  TIHXB. 

SiB, — I  have  read,  in  your  two  last  numbers,  with  much 
interest,  Mr.  Urlin's  paper  upon  tbe  above  subject— a  sub- 
ject which  seems  to  me  of  very  great  importance  at  the 
present  time,  and  upon  which  Mr.  Urlin  must,  of  necessity, 
from  his  official  position  as  Recorder  of  Title,  be  well  in- 
formed, and  on  which  he  is  certainly  entitled  to  be  heard. 
As  I  was  permitted,  in  former  numbers  of  your  journal  (the 
most  suitable  place,  it  seems  to  me,  for  considering  such  a 
subject),  an  opportunity  of  discussing  this  question,  I  trust 
you  will  again  extend  to  me  this  privilege,  and  allow  me  a 
place  in  your  columns  to  express  my  views  on  this  matter 
in  its  present  aspect. 

The  battle  of  Registty  of  Deeds  r'trsiw  Registry  of  Title, 
is  one  which  has  been  well  fought  on  both  sides  in  England ; 
and  although  Mr.  Drlin  claims  the  victory  for  the  latter 
system,  I  titink  there  are  many  friends  of  tbe  former  who 
would  decline  to  admit  it  In  that  contest  Irish  opinion  has, 
I  may  say,  been  unrepresented,  to  the  detriment  of  the 
Registry  of  Deeds  side  of  the  argument ;  but  I  admit  that 
to  judge  by  tbe  report  of  the  Royal  Commission,  as  well  as 
the  opinion  of  the  most  leading  law  reformers  of  the  pre- 
sent day,  Registration  of  Title  is,  at  the  present  time,  more 
in  favour  than  Registration  of  Deeds.  In  the  causes  leading 
to  this  result  it  must  not  be  forgotten  that  Registration  of 
Deeds  has  ever  been  unpopular  in  legal  circles  in  England. 
The  English  lawyer  does  not  like  its  publicity,  and  sees  no 


reason  why  any  one  beyond  his  client,  and  those  with  whom 
be  is  dealuig,  should  know  anything  of  tbe  transaction  car- 
ried out  by  the  instrument  which  he  prepares — for  in 
England,  with  the  exception  of  two  counties  (Yorkshire  and 
Middlesex),  transactions  respecting  land  are  of  a  perfectly 
private  character,  and  unknown  to  any  one  but  those  con- 
cerned ;  and  such  privacy  also  existed  in  Ireland  previous  to 
the  Registry  of  Deeds  Act,  6  Anne,  Cap.  II.  (1708). 

The  very  purpose  and  policy  of  that  statute,  which 
created  the  Irish  Registry  of  Deeds  Office  in  Ireland,  was 
to  abolish  such  privacy  in  dealings  with  land,  and  which  (as 
appears  by  the  preamble  to  that  statute)  was  found  to  work 
injurioui^y,  and  was  used  for  purposes  of  fraud.  Irish 
lawyers,  therefore,  who  have  been  brought  up  under  this 
system  and  accustomed  to  registration,  do  not  share  the 
views  of  English  lawyers  on  the  subject  of  privacy  in  such 
transactions.  An  unregistered  deed  is  to  them  a  question- 
able and  suspicious  instrument,  for  no  other  reason  than 
that  it  is  unregistered,  and  kept  back  from  the  public  re- 
gistry in  which  bona  fide  transactions  are  usually  recorded. 
Whatever  English  lawyers  may  say,  I  think  there  can  be  no 
doubt  that  tbe  Irish  Registry  of  Deeds  has  been  a  most 
valuable  institution  in  this  country,  and  has  given  us  an 
immense  advantage  over  our  English  brethren  in  dealing 
with  title  to  landed  property.  Until  recently,  the  fact  that 
no  deed  affecting  tbe  title  of  an  estate  appeared  t>n  the 
registry,  was  conclusive  evidence  that  none  such  could  exist 
to  the  prejudice  of  a  purchaser  for  value,  even  although  the 
original  title-deeds  were  not  all  forthcoming ;  and  the  vendee 
was  not  haunted  with  a  vision  of  a  "brown  paper  parcel,"  con- 
taining valuable  title-deeds,  starting  up  after  he  had  parted 
with  his  purchase  money.  I  admit,  that  owing  to  the  con- 
flicting decisions  in  O'Connor  v.  Stephen$,  T/ie  Agra  Bank  v. 
Barry,  M'Kinny'a  eetate,  and  the  recent  decision  of  the  Court 
of  Appeal  in  Keilly  v.  Gamett  (vii.  I.R.  Ch.  App.),  the 
priority  of  registered  mortgages  is  not  so  secure  as  was 
supposed,  but  no  one  can  doubt  that  the  policy  of  the  statute 
of  Anne  was  to  require  registry  of  every  deed  affecting 
land,  however  tliese  conflicting  decisions  may  hinder  this 
purpose.  Still,  if  the  system  of  registry  of  deeds  is  behind 
the  age  we  live  in — if,  as  Mr.  Urlin  asserts,  this  legislation 
of  the  time  of  Queen  Anne  is  "insufficient  for  the  exigencies 
of  modern  times,"  and  can  be  supplanted  by  a  betler  system, 
I  for  one  see  no  reason  why  it  should  be  retained. 

One  of  the  most  prominent  features  of  the  registry  of 
deeds  system  is  the  perfect  freedom  which  it  gives  in  all 
transactions  connected  with  landed  property.  Beyond  the 
very  simple  requirements  of  the  statute,  no  obstacle  is  put  in 
the  way  of  registering  any  deed  ;  and  no  irksome  restraint 
is  put  upon  the  mode  or  form  in  which  the  transaction  is  to 
be  carried  out.  The  parties  are  not  tied  down  to  a  stereo* 
typed  Procrustean  shape  in  carrying  out  the  many  and 
infinitely  various  matters  relating  to  land,  but  are  allowed 
perfect  freedom  in  the  mode  in  which  they  choose  to  transact 
their  business,  provided  certain  simple  details,  which  are 
necessary  to  protect  the  public,  are  complied  with.  No 
judtdal  opinion  is  required  to  enable  a  deed  to  be  put  upon 
the  registry  of  deeds.  The  officer,  whose  duties  are  purely 
administrative,  has  merely  to  see  that  it  complies  with  the 
simple  requirements  of  the  statute. 

The  registry  of  title  differs  from  the  registry  of  deeds  in 
this  respect,  at  least  as  Mr.  Urlin  would  have  it.  Its  rules, 
to  be  effectual,  must  be  stringent  and  absolute,  and  be 
strictly  and  imperatively  administered.  The  record  of  title 
must  cont^n  no  trusts,  no  complications,  everything  must 
be  as  simple  as  the  transfer  of  government  stock.  The 
deeds  must  be  according  to  a  prescribed  form,  in  order  that 
the  registry  officer  may  the  more  easily  abstract  them  in 
the  record.  The  title  appearing  must  be  confined  to  the 
l^al  title  ;  the  beneficial  owners  are  to  be  nowhere  on  the 
record,  and,  unless  they  have  the  most  perfect  confidence 
in  their  trustees  *'  and  the  survivor  of  them  " — ^nay,  more, 
in  the  "  executors,  administrators,  and  assigns  of  such 
surviijor" — they  must  only  protect  themselves  by  caveait, 
"stops,"  or  "cautions,"  to  prevent  the  whole  estate 
beingf  disposed  of  some  day  to  the  discomfiture  of  the 
tenant  for  life,  and  next  iu  remainder.  The  object  of  this 
reform  in  land  transfers  is  to  promote  "  Free  Trade  in  Land," 
which  Mr.  Urlin  defines  as  "  the  removal  of  artificial 
obstructions  to  its  sale  and  transfer,  the  rendering  of  trans- 
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fen  >nd  transmisaionB  of  estates  »iid  chai;ges  ns  eaay  as 
possible,  the  approximation  of  dealings  with  lan^  to  deal- 
ings with  govemnient  stock  and  railway  shares."  The 
porpoee  thus  expressed  lies  at  the  root  of  all  the  reforms 
which  are  proposed  by  the  advocates  of  registry  of  title, 
namely,  to  approximate  dealings  with  land  to  dealings  with 
povemment  stock  and  railway  shares.  Now,  before  enter- 
ing into  the  merits  and  demerits  of  rival  systems  of  regis- 
tration, let  us  consider  is  this  a  safe  principle  to  b^n 
with — a  rttuonable  bcuit  for  leffitlation  on  the  subject.  In 
the  first  placK,  eon  land,  with  safety  to  the  various  interests 
in  it,  he  dealt  with  in  the  same  manner  as  government 
stock  or  railway  shares,  and  in  the  next  place,  is  it  <U$irable 
it  should  so  be  dealt  with  t 

What  is  the  character  of  Government  stock!  It  is  a 
leenrity  for  money,  which,  although  of  an  ascertained 
amooBt  mod  variable  value,  has  no  "local  habitation," 
tangibility,  or  materiability  in  its  eusting  state,  and  which 
(stranga  paradox)  only  becomes  material  when  it  ceases  to 
exist,  and  is  converted  into  cash  by  being  sold  oat.  It  is 
not  money,  bat  represents  money.  The  possession  of  it 
involves  no  responsibility  whatever  in  relation  to  the  thing 
itself.  It  can  neither  be  improved  nor  deteriorated  by  any- 
thing the  proprietor  of  it  can  do  to  it.  He  can  neither  let  it  to 
tenants,  nor  extract  from  it  by  his  own  labours,  no  matter 
how  anxions,  anything  more  thwi  the  8  per  cent,  interest, 
payable  on  dividend  day.  There  are  no  occupiers  npon  it 
betweem  whom  and  himself  exists  the  important  relations 
of  landlord  and  tenant,  and  by  whom  be  may  be  reminded 
of  that  wise  apothegm  (sy  freely  used  by  those  who  are  not 
landlords  themselves),  that  "property  has  its  duties  as  well 
as  its  rights."  In  fnct  the  most  sensitively  conscientious 
proprietor  of  Govemnient  stock  can  have  notiiing  to  disturb 
bis  conscience  as  to  the  discharge  of  his  duties  towards  it, 
which  could  cause  him  even  a  momentary  pang,  or  a 
sleepless  night. 

With  land  it  is  quite  another  matter.  It  is  capable  of  an 
infinite  variety  of  relations.  Oat  of  the  same  estate  how 
many  interests  arise.  There  is  the  Crown,  it  may  be,  to 
begin  with,  who  take  their  little  Crown  rent  out  of  it  firom 
the  owner  of  the  inheritance,  who  may  himself  be  a  tenant 
for  Ufe,  "  with  divers  remainders  over,"  paying  interest  to 
mortgagee!)  and  annaitants  npon  the  fee,  whose  debts  were 
created  by  his  great  grandfather,  besides  incumbrances  on 
his  own  life  estate  created  by  himself,  also  a  jointure  to  his 
mother,  and  the  interest  of  a  charge  for  younger  children  to 
his  brothers  and  sisters.  His  income  is  derivable  from  the 
rnits  of  his  tenantry,  who  hold,  some  under  old  leases  of 
lives  renewable  for  ever  (which  are  the  roots  of  other 
interests  in  the  same  lands) ;  it  may  be  converted,  in  some 
instances,  into  fee-farm  grants,  some  under  determinable 
liaises  of  for  various  periods  (perhaps  with  covenants  for 
preemption),  and  others  as  tenants  from  year  to  year.  The 
persons  interested  in  this  estate  (and  it  is  by  no  means  an 
uncommon  or  exaggerated  case)  are,  at  least,  the  following : — 
1.  The  Crown.  2.  Tenant  for  life.  3.  Tenant  in  re- 
mainder. 4.  Jointress.  5.  Mortagees.  6.  Annuitants. 
7.  Brothers  and  sisters  of  owner.  8.  Tenants  of  renewable 
leaseholds.  9.  Tenants  for  determinable  leases.  10.  Tenants 
from  year  to  year. 

All  these  parties  have  different  interests  in  the  land,  which 
more  or  leas  will  be  affected  by  every  transfer  of  the  pro- 
perty, and  how  can  we,  in  the  nature  of  things,  deal  with 
property,  so  circumstanced,  as  with  Government  Stock, 
which  may  be  transferred  a  dozen  times  between  each  divi- 
dend T  By  one  way  only,  namely,  by  a  total  disregard  to 
the  different  qualities  and  cbarscter  of  the  two  kinds  of 
property,  and  inMnting  upon  those  who  are  interested 
in  land  being  subjected  to  serious  risk  and  intolerable 
restrictions,  in  order  that  the  distinctive  character  of  that 
description  of  property  may  be  annihilated,  and  landed 
property  be  brought  down  to  the  level  of  Goverment 
Stock.  Hence,  in  the  registry  of  title,  at  least  as  Mr. 
UrHn  admits  it  should  be  constituted,  to  make  it  effectual, 
nothing  but  the  legal  ownership  mast  appear,  and  trusts 
mu«t  be  excluded,  so  that  those  who  would  protect  them- 
selves against  their  property  being  made  away  with,  must 
resort  to  the  precarious  protection  of  perpetual  caveats.  To 
farther  forward  this  purpose  eveiy  Act  on  the  record  most 
receive  an  indefeasible  duiacter  to  the  infinite  risk  of  those 


interested  in  land,  and  all  this  to  attain  the  supposed 
desideratum — "  Free  Trade  in  Land,"  and  make  land  as 
easily  transferable  as  Goverument  Stock. 

But  is  this  a  desirable  attainment  t  Is  it  for  the  pnbUo 
good  that  the  land  of  the  country  f^hould  be  so  rapidly 
dealt  with  that  it  should  pass  from  one  proprietor  to  another 
as  frequently  as  stock  changes  proprietors !  "  Free  Trade 
in  Land "  means,  amongst  other  things,  free  speculation  in 
land,  which  is  very  far  from  being  a  desideratum  in  my 
opinion.  "Jobbers,"  who  now  job  on  the  Stock  Exchange 
in  shares,  would  then  turn  their  attention  to  land,  and  I 
pity  the  poor  tenantry  who  were  thus  obliged  to  change 
their  landlords — it  may  be  half-a-dozen  times  in  the  year — 
while  the  facility  afforded  extravagant  proprietors  to  in- 
cumber their  estates,  would  always  insure  buniness  for  the 
Landed  Estates'  Court ;  and  I  have  no  doubt  (as  when  great 
facilities  are  afforded  to  litigation)  the  members  of  the  legal 
profession  would  be  the  gainers  iu  the  end. 

I  know  that  such  sentiments  as  I  have  expressed  wiU 
be  met  by  the  reply — "Are  we,  then,  in  the  interest  of 
the  landed  proprietors,  to  throw  every  obstacle  that 
expense  aud  technicality  can  raise  in  the  way  of  land  trans- 
fer!" This  argvmenttim  ad  cAmrdum  is  so  commonly 
used  against  anyone  who  attempts  to  resist  impetuoui 
reformers,  that  I  quite  expect  it.  My  answer— if  I  am  to 
answer  such  a  question  seriously — is,  certainly  not.  The 
fact  that  we  cannot,  having  regard  to  the  character  of 
landed  property,  and  with  safety  to  the  various  interests 
connected  with  it,  reduce  transactions  respecting  it  to  the 
simplicity  of  a  transfer  of  Government  Stock,  is  no  reason 
why  some  attempt  should  not  be  made,  to  use  Mr.  Urlin's 
own  words,  "  to  remove  artificial  obstructions  to  its  sale  and 
transfer."  The  best  means  of  effecting  this  purpose,  with* 
oat  going  the  length  which  Mr.  Urlin  does,  of  seeking  to 
approximate  the  transfer  of  land  to  the  transfer  of  Govern* 
ment  Stock,  I  hope  to  consider,  with  your  permission,  in 
some  fotnre  number,  as  I  have  trespassed  too  long  already 
on  your  valuable  space  to  do  so  now.  One  thing,  however, 
allow  me  to  say  in  conclusion,  that  this  movement  towards 
"Free  Trade  in  Land,"  is  but  the  precursor  of  another 
movement  of  great  national  importance — namely,  the  aboli- 
tion of  the  law  of  primogeniture.  When  it  becomes  impos- 
sible to  preserve  limitations  of  estates  in  land  from  being 
defeated,  except  by  the  expedient  of  stops,  "  cautions,"  or 
"  caveats,"  the  present  mode  of  settling  lauded  property  and 
preserving  family  estates  is  doomed,  and  the  riews  of  ths 
"  lamented"  Richard  Cobden,  and  his  disciple,  John  Bright, 
will  be  triumphant.  That  this  day  may  be  distant  is  the 
sincere  wish  of 

Your  obedient  servant, 

Hbhbt  T.  Brc. 


LAW  STXTDEirrS'  JOUBNAL. 


THE  SOCIETY  OF  THE  ATT0ENEY8  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  Royal  Charter.) 

Hilary  Skssioit,  1871. 

LEGAL    EDTJCATION. 

NOTICE. 

William  Hickson,  Esq.,  Professor  of  Law  for  the  Pro- 
fession of  Attorneys  and  Solicitors,  will  deliver  his  course  of 
Lectures  for  the  Hilary  Session,  in  the  Solicitors'  Hall, 
Four  Courts,  on  Mondays  and  Thursdays,  at  10  minutes 
before  10  o'clock  a.m. 

The  first  Lecture  will  be  delivered  on  Tku/nday,  the  /5(& 
day  of  January,  1874- 

The  course  will  consist  of  Tvxlve  Lectures,  Three-fourths 
of  which  must  be  attended,  so  as  to  entitle  Candidates  to 
Professor's  Certificate. 

By  Order,         JOHN  H.  GODDARD.  Secretary. 
Solicitors'  Hall, 

Four  Courts,  Dublin. 

January,  1874. 
The  Professor  of  Law  has  fixed  upon  the  following  Book 
for  Lectures,  viz.,  "Broom's  Commentaries  on  the  Com- 
mon Law." 
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LAW  STUDENTS'  DEBATING  SOCIETY. 

Kino's  Ihrs,  Hbrbietha-strixt. 

A  General  Meeting  of  the  Society  will  be  held  in  the 
Lecture  Hall,  King's  Inn's,  on  Monday  evening,  Jannaiy 
12th,  1874,  when  the  following  subject  will  be  debuted  : — 
"  That  Primary  Education  should  be  Compolsoiy." 

Sfbakebs : 
Afir.  Mr.  A.  Reeves,  I    Neg.  Mr.  Perry, 

Mr.  L.  S.  Eiffe.  |  Mr.  Mayne. 

The  Chair  will  be  taken  at  Eight  o'clock  by  GaoBOi 
Be  Butts,  Esq.,  Barrister-at-Law. 
All  Meetings  open  to  ladies  and  gentlemen. 


COTTBT  PAFEBS. 

LANDED  ESTATES'  COURT. 

SittingB  for  next  Week  ao  for  as  same  are  appointed. 

Before  the  Hon.  JuDOB  Flanaoav. 

MONDAY. 

In  Chahbbb. — Executors  Hatton,  from  Docember  17. — 
J.  B.  Daly,  payment 

Before  Examinbb  (Mr.  Dobbs). 

Hugh  Bell,  rental. — J.  Curran,  do. — Earl  Damley,  do. — 
Lord  De  Frayne,  ditto. 


TUESDAY. 
Marcus  Keane,  final  schedule. — ^Trustee  Forde,  do.— 
E.  Barry,  do.— R.  A  Con  do. — ^Assignees  Elliott,  do, — 
R.  C.  Henry,  do.— H.  W.  Alford,  do.— W.  H.  Hoey,  do.— 
J.  Beddick,  from  19th  December.. — Presbyterian  Widows' 
Fund,  do.— J.  Barney,  ditto. 

Before  ExaVineb  (Mr.  Dobbs). 
Moses  Comer,  rental. 


WEDNBSDA  Y. 
R.  Rawson,  final  schedule. — J.  Orr  Brennan,  do.  — M. 
Madden,  do. — Trustees  De  Bazanoonrt,  do. — J.  M'Carthy, 
do. — Sherlock  trustee,  O'Brien,  do. — R.  W.  Fearon,  do. — 
F.  T.  Parnell,  tenants  objection. 

Before  Exahinxb  (Mr.  Dobbs). 
F.  F.  Molyneux,  rental 

Before  Exahineb  (Mr.  M'Donnell). 
T.   H.  Green,  rental.- Sir  D.  Baxten,  do. — F.  Beatty, 
do. — J.  Crotty,  do. — John  Thornton;   do. — M.   Studdart, 
do. — G.  Bennett,  ditto. 


THURSDA  Y. 
J.  Tiemey,  fi'om  18th  December. 

Before  Exahimeb  (Mr.  Dobbs). 
Lord  Annaly,  rental. 

FRIDA  Y. 

SALES  AT   12   o'clock. 

Mabgabet  Fitzoebald,  Co.  Cork. — 1  lot 
Hon.   AMD  Rev.   Wm.  Kingpuld,  City  of  Dublin.— 
S  lots. 
Gebald  Atlond,  Co.  Tipperary. — 1  lot. 

F.  D.  BnTLEB,  Co.  Galway.— 2  lots. 

G.  Raldqh,  Co.  Limerick.— 1  lot 
Tbusteeb  Forde,  City  of  Dublin.— 8  loU. 
Rev.  R.  H.  Gbaves,  Co.  Dublin.— 1  lot. 
G.  H.  Pentlamd,  Co.  Meath. — 2  lots. 

(Rev.  T.  Stack),  Nugent,  P.,  Co.  Dublin.— 2  lots. 

(Same),  Johnson,  P.,  Co.  Dublin.— 1  lot 

Before  Ezamineb  (Mr.  M'Donnell). 

Church  Commissioners,  rental. — A.  M.  Fawcett,  do. — 
N.  Hone,  do.— S.  C.  Reid,  do.— B.  A.  Kemmis,  do.— Wm. 

Kemmis,   do. — Lord   Annaly,   do. — M.  M'Donnell,    do. 

Marquis  Waterford,  ditto. 


COURT  OF  BANKRUPTCY. 


SnXINOB  FOB  NEXT  WEEK,  so  tar  as  appointed. 

MONDA  Y. 
Before  the  Cbibf  Regibtbab,  at  12  o'clock. 


BANKBOFTS 


KATDBB  OF  SFTTINO 


SOUOITOB 


O'Reardon  and 

Murphy 
Patrick  Carew 
Heniy  l>.  Dymoke 
Thomas  Delany 
James  Delany 
William  Palmer 

Prove  debts  and  vouch 

do 
do 
do 
do 
do 

Larkm  #  Co. 

Sullhaa 

UoUop  <f  Wafoit 
Carhn  q  Co. 
Lariin  f  Co. 
Uottoy  1  Watio» 

TUESDA  Y. 
Before  the  Covbt,  at  11  o'clock. 


Patk.  Kendal  Reid 

2nd  composition  sitting 
Choose  assignee  &  final 

Creaffh,imr. 

Same  matter 

Creagh,j>mr. 

examination 

Francis  Harvey 

1st  composition  sitting 

a^"^* 

Robert  Lynch 

1st  public  sitting 

William  Holmes 

do    • 

Oldham  4  Eaton 

John  Jotieph  Kelly 

do 

MarafCuOtn 

Samuel  Doyle 

do 

Meldon^SoM 

John  M'Gowan 

do 

Fro$te 

Henry  Denis  Jub^ 

Final  examination 

Findlar  #  Co. 

Maurice  Cansidy 

Examine  witnesses 

tagfM^Gough 

Nicholas  Uormoy 

Final  examination 

ffDowda 

George  Duncan 

do 

Edward  L«t 
Patrick  J.  Keniry 

do 

do 

George  Rogers 

do 

aetd$4Lanek 

Anthony  Connors 

do 

M'Nttntara 

Joseph  H.  Smith 

do 

H'e&A 

Michael  Cullinan 

do 

Colman 

James  E.  Best 

do 

Deaker 

John  O'Donnell 

do 

Hamilton  4  Craig 

Same  matter 

Motion 

Hamilton  4  Craig 

P.  W.  Fitzgerald 

Prove  charge 

Mttrrtu/ 

James  Meglaughlin 

do 

Fitzgerald 

James  Keegan 

Motion 

Ryan 

John  Keano 

Audit  and  dividend 

Fay  4  M'Gough 

George  Turner 

do 

Molloy  &  Wauoa 

Henry  Anderson 

do 

LeU 

John  Maves 

do 

Mathews 

Robert  Baird 

do 

Larhm  4  Co. 

Before  the  Chief  Rsgistbab,  at  12  o'clock. 


J.  E.  Best 

Costs 

M'Cully 

Patk.  M'I.enegan 

Title  and  posting 

ilatheai 

Joseph  Parker 

Costs 

Lariin  4  Co. 

Anne  Travers 

do 

Larking  Co. 

Richard  A.  Barns 

do 

H.  C.  Neilton 

Owen  Conny 

do 

H.  C.  Jf niton 

Edward  Fergus 

do 

a.  a  Ntilton 

John  Connors 

do 

H.  C.  Neilton 

WEDNESDAY. 
Before  the  Cbibf  Rboistbab,  at  12  o'clock. 


John  A.  Malet 


Prove  debts 


ifathttu 


THURSDAY. 
Before  the  Coubt,  at  11  o'clock. 


A.  M.  M'Givney 
Same  matter 
John  Barrett 
John  Murphy 


Motion 

Final  examination 

Motion 

Charge  and  discharge 


Oldham  4  Eaton 
Oldliam  #  Eaton 
Perry  4  Co. 
Ataxaell^  Wddon 


Before  the  Chief  Regibtbab,  at  12  o'clock. 
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FRIDA  r. 
Before  the  CouBT,  at  11  o'clock. 


James  D.  BeresfonI 

1st  composition  sitting 

Oldham  <f  Eaton 

Same  matter 

Final  examination 

Afathetos 

James  Carroll 

1st  composition  sitting 

Perry  ^  Co. 

P.  E.  DeSerancourt 

Pinal  examination 

MargaretBradshaw 

do 

Patrick  Monaghan 

do 

Andrew  Eogera 

do 

Gerrard 

Thomas  Little 

Application  for  certifi- 
cate of  conformity 
Take  charge  of  P.  Ken- 

Orr 

Peter  Carthy 

Kenaeiy  ^  Co. 

nedy  as  proved 

BenuidCammings 

Take  charge  of  Bank 
of  Ireland 

DwrJey 

John  Connor 

Audit  and  dividend 

Lunch 

James  Molony 

do 

Meldon  ^  Son 

Before  the  Chikf  Keoistbab,  at  12  o'clock. 


John  Baird 


Tonch  account 


T^t 


ABJUDICATIONS  IN  BANEBTJFTCY. 

Dowler,  Charles,  Curragh  Camp,  Kildare,  H.  U.  12th  Regt 
of  Foot  Sittings,  Tuaday,  Januarg  27,  and  Friday, 
Febman/ 18.    Browning,  solr. 

Logan,  James,  Ballymacarret,  county  Down,  carpenter.  Sit- 
ting, Friday,  January  30,  and  Tuaday,  February  17. 
Stait  ^  Lgnch,  solrs. 

Walsh,  John  Charles,  51),  Great  Britain-street,  Dublin,  grocer. 
Sittings,  Tattday,  January  27,  and  Friday,  February  18. 
Dutch,  solr. 


DIVIDENDS  IN  BANEBUPTCY. 

Davison,  Alexander,  Knockboy,  Antrim,  flax  spinner.    Is.  0^. 

in  the  £.    C.   H.  James,  official  assignee.    Carton  4 

Leachrnan,  solrs. 
Hnghea,  William,  Belfast,  draper.     Is.  5d.  in  the  £.    C.  H. 

James,  official  assignee.    Larlcin  <f  Co.,  solis. 
Qnigley,  Uarid.N'ewtovrnlimavady,  provision dealo:  and  grocer. 

3s.  S^d.  in  the  £.   C.  H.  James,  official  assignee.    Uwhin 

^  Co.,  solrs. 

Thi  "Vacasct  on  the  Ibisb  Bench. — The  English  press 
u  at  present  engaged  in  discussing  the  question  of  supplj^ng 
the  vacancy  created  on  the  Irish  Bench  by  the  death  of 
Chief  Baron  Pigot.  In  the  spirit  of  cheese-paring  economy 
by  which  they  are  usually  animated  when  dealing  with  the 
affairs  of  this  oonutry,  the  organs  of  English  opinioa  ask 
that  Chief  Baron  Pigot's  successor  should  be  taken  from  the 
Bench,  and  that  the  second  place  vacated  should  be  left 
unfilled.  Anyone  acquainted  with  the  amount  of  business 
tnuisacted  by  Irish  judges,  especially  at  assizes,  will  need 
no  argument  to  convince  them  of  the  hollowness  and  want 
of  judgment  displayed  by  the  £inglish  papers  in  the  view 
th^  have  taken  of  this  question. 


BIETHS,  MARRIAGES.  AND  DEATHS. 

BIRTHS. 
GALLOWAT— Janiur;  %  at  S  Clifton-tsrrsce,  Monkstown,  Count; 
Dublin,  the  wife  of  John  Galloway,  Esq.,  of  a  daughter. 

LOBD— Januarr  6.  at  Atb;  Lodge,  Athj,  the  wife  of  Edward  Lord, 
SevioiulC  


Esi].,  Se 


1  Crown  Solicitor,  of  a  ion. 


MACADLAT-^amiaTT  6,  at  Belfast  the  wits  of  Peter  Macaolay, 
Eaq.,  solldtor,  of  a  son. 

PORTER— January  6,  at  39  Mountjoy-aquare,  East,  the  wife  of  A.  BL 
Porter,  Eai|.,  Q.C.,  of  a  aon. 

WHITNET-Jaimary  8,  at  29,  Upper  FitzwiUiam-street,  the  wife  of 
Benjaaiin  Whitney,  Eai.,  of  a  ton,  prematurely. 

DEATHS. 
BTRKE — Jaziuary  3,  at  Penegelly  House,  Annerley,  London,  James 
Peler  Byrne,  Eaq.,  solicitor,  late  of  Brooklawn,  Chapeltzod,  Countj 
l>Bbiln,  aged  45  yean. 

STAVELEY— October  31,  1873,  at  Geelong.  Victoria,  deeply  re- 
fretted,  George  Staveley,  Esq.,  ■olicitor,  aged  47  years,  eldest  son  of 
the  late  Rev.  Edmond  Stareley,  Rector  of  Drlni^h,  In  the  County 
o<Catli. 


DUBLIN  STOCK  AND  SHARE  LIST. 


JANCABT 

DESCRIPTION  OF  STOCK 

Fri. 

Sat. 

Mon..Tues.lWed.:Thur. 

2 

3 

S 

6   1    7    1     S 

•Paid 

—    3pcConsoU 

— 

9'I 

9li-2 

9>1 

9» 

92i 

—    3  p  c  Reduced    .. 

— 

—    New  3  p  c  Stock 

90H 

noiU 

90<t 

90ii 

90H 

90ii{ 

INDIA  STOCK. 

—  5  p  e  July  '80)   Trsfble.  at 

—  4  P  c  Oct.  'SSr  Bk.  of  Inl. 

Banks. 
ICO    Bank  of  Ireland 
25    HOnmian  BaoUng  Oa. ,  .. 



— 

rrVHI 

_ 

io61i 



lOOj 

— 

lOOj 

lOOJ 

lOOj 

lOOii 

?l|* 

- 

f 

91f 

\w 

T 

^i 

3|  Muntter  Bank  (Limittd) 

81 

go    NatimatBank    .. 

511" 

■i?! 

ts 

18 

— 

IS    National  o/Liverp'KUti) 

14 

— 

25    ProcincM  Bant 

xd 

95i 

9S*-!i 

1?!"* 

10              l>a.          New 

— 

xd 

10    Boji<U  Bank 

»7l 

271-8 

28 



aa 

Steam. 

so    British  *  Irish   .. 





_ 



— 

loo    City  of  Dublin    .. 

— 

lOS 

105 

1041 



— 

50    Dublin  an*!  Gla8f;:ow         .. 



H 



— 

10    Dnndalk  (Limited)           ., 

— 



^, 

— 

— 

BflBoellaneona. 

Alliance  A  Dublin  Cons.' 

10           Ga»,  viz. :  —  A 

— 



^ 



— 

—- 

10                                  B 

_ 

^ 



^ 

^ 

10                 No.ac 

— 

91 

_ 

_ 



81  Dublin  Tramways             .. 

8 





- 

100    Grand  Canal    .. 

— 

— 







— 

2S    Jfalianal  A»$ttrane»         .. 

— 



Ali 



— 

9-+-7  Patriotic  Asmnmc* 

^ 

loit 

^ 

. 

— 

Hallways. 

100    Dublin  and  Droghoda 

— 



_ 

— 

"Hi 

— 

too    Dublin,  W'klow,  A  W'ford 

7St 

._ 

74 



— 

100    Gt.  Northern  and  Western 

... 



— 

— 

100    Gt.  Southern  and  Weatem 

"3 

I'M 

ini 



— 

■MM 

too    Midland  Gt.  Weatem 

911 

91I 

.. 

91* 

92i 

SO    Waterford  and  Limerick  „ 

_ 

^2f 

100    D.AD.,4pcGuarant'dS'k 

qz 

<tH 

_ 

icx>    D.,  W.,4  W.,  6  percent  .. 



.^ 

^_ 

128 

SO    D.,  W..  *  W.,  6  p  c  (I8«0) 

— 

_ 

_ 

— 

_. 

— 

100    Gt.  Soath'n  <k  Weat'n  4  p  c 

m 

99 

99* 

99i 

99i 

— 

10    Irish  North  Western  A  S  p  c 

— 

100    Mid.  Great  Western,  6  p  c 

— 

IIO| 

^ 

III 



— 

—    Ut.  South'n  A  Weat'n.  4  0  c  9S} 

9SJf 

■  — 

98I 

mi 

98il. 

*  Shares  nut  fully  paid  up  are  here  given  lo  lcallc«L 
Baak  Bate— Of  Discount—  H  per  cent.,  8th  January,  1874. 
or  Deposit— 3^  per  cent.,  8th  January,  1874. 
Name  Days— January  14th  and  29th,  1874. 
Account  Days— January  lith  and  30th,  1S74. 
On  Saturdays  business  commences  at  11  SO  a.m.,  and  the  Stock 
Brokers'  Offices  close  at  1  p.m. 

LEGAL    POSTINGS: 
COURT    OP    BANKRUPTCY. 

BALE    OF 

VALUABLE    LEASEHOLD    INTEREST, 

IN    THE    CITY    OF    DUBLIN. 

In  the  Matterof  ■)rw\    Q         BE         SOLD 

William  Henry  Harris,  off  1  bj 

Middle  Abbey-street,  in  the  >  PUBLIC    AUCTION, 

City  of  Dublin,  Glass  Mer- 1  On    TUESDAY, 

chant,  a  Bankrupt.  1  The  JTth  day  of   JANUARY,    1874, 

At  the  Hour  of  Twelve  o'clock. 
At    said    Court,    Four    Courts,    Dublin, 
Pursuant  to  the  Order  and  subject  to  the  approval  of  the  Court, 
AU  the   Estate  and  Interest  of   the   Banlonipt,   his  Assignees  and 
Mortgagees,  in  and  to  the  Dwelling  Houses  and  Premises,  Icnown  as 
Nos.  101  and  103  Middle  Abbey.4treet,  In  the  City  of  Dublin.    No.  101 
is  held  under  Lease,  dated  the  Slit  December,  1864,  for  99  year*  f^om 
the  Ist  day  of  January,  19(ifi,  subject  to  the  yearly  rent  of  £28  aterling, 
payable  half-yearly,  on  every  1st  July  and  1st  January;  and  Na  102  Ts 
held  under  Lease,  dated  the  27th  December,  1837,  for  109  years,  from 
tlie  1st  day  of  January,  1838,  subject  to  the  yearly  rent  of  £25  sterling, 
payable  half-yearly,  on  every  25th  March  and  29th  September. 

A  Statement  of  the  Title  and  Conditions  of  Sale,  subject  to  which 
the  Premiaes  are  offered  for  sale,  have  been  filed  in  the  said  Court,  and 
may  be  inspected. 

Dsted  8th  Jann.iry,  1874. 

W.  PERRIN,  Chief  Registrar. 

For  further  particulars,  and  Conditions  of  Sale,  apply  to 

MICHAEL  LARKIN   &  CO.,  Solicitors  having  Carriage  of 

Sale,  61  Dami>-Btreet ; 
LUCIUS    HENKT    DEERING,    OflBcial  Assignee,   33  Upper 

Ormond-quay ; 
Messrs.  OLDHAM  A  EATON,  Solkiton  for  the  Assignees, 
42  Fleet-street; 

THOMAS  DILLON,  Auctioneer,  2JS  Bachelor's-walk. 
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IN  THE   COURT  OF  BANKRUPTCY 

(IRELAND). 
SALE     OF 

VALUABLE  LEASEHOLD  PREMISES, 

IN    THE    CITY    OF    DUBLIN. 

In  the  Ma'ter  of  ^THO         BE        SOLD 

Patrick  Nolan,   of   South  H  bt 

Great    OeorgeVitrwt,    InS  PUBLIC    AUCTION, 

the  City  of  l>ubiii>.  Draper,  I  On    TUESDAY, 

aBankropt J  The  27th  day  of  JANUARY,  1874, 

At  the  Hour  of  TweWe  o'clock. 
By  Order  of  the  Court, 
All  the  Estate  and  Interest  of  the  Bankrupt,  h's  Assignee*  and 
Mortiagees,  to  the  Dwelling-house  and  Premises  known  as  No.  61, 
South  (ireat  Gcorge's-street,  and  City 'of  1  ublin,  held  under  two 
Indentures  of  I.eBse,  the  one  dated  the  8th  day  of  September,  184S, 
for  30  years,  from  the  29th  day  of  September,  IMS,  and  the  other 
dated  the  30th  day  of  May,  1871,  for  65  years,  from  the  29th  day  of 
Septemlier,  1875,  at  the  yearly  rent  of  £80,  payable  quarterly. 

A  Statement  of  Title  and  Conditions  of  Sale,  subject  to  which  the 
Premises  will  be  sold,  Is  filed  in  the  OBice  of  the  Court,  where  same 
can  be  seen. 

W.  FERRIN,  Chief  Registrar. 
Dated  this  8th  January,  1874. 
For  further  particulars,  apply  to 

UICHAEL    LABKIN  &  CO.,  Solicitors  haring  carriage  of 

Sale,  £1,  Dame-street: 
CHARLES    HENRY   JAMBS,    Official   Assignee.   30  Upper 

Ormond-quay ; 
THOMAS  DILLON,  Auctioneer,  2S  BaehelorVwalk. 

LANDED    ESTATES'   COURT,   IRELAND. 

COUNTIES     OF    ARMAGH    AND    TYRONE. 

SALE, 
On  FRIDAT,  tht  6«A  day  of  FEBRUARY,  1874, 

In  the  Matter  of 
the  Estate  of 
Robert  King, 

Owner 

Thomas  Hewat,  Public 
Oflloer  of  the  Provincial 
Bank  of  Ireland, 

Petitioner. 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    OF    DONEGAL. 


O      BE      SOLD 


PUBLIC    AUCTION, 

Before  the 

Honourable  Judge  Flanagan, 

At  his  Court, 

Landed  Estates'  Court, 

Inns'-quay, 

Liublin, 

On    FRIDAY,    the    6th    day    of    FEBRUARY,    1874, 
At  Noon, 
The  following  Loto:— 
LOT  2. 
A  perpetual  Yearly  Rent  of  £14  17s  Id,  payable  out  of  part  of  the 
I.ands  of  Ballycullen,  containing  44a  3r  5p,  statute  measure,  situate  in 
the  Barony  of  Armagli,  and  other  part  of  the  said  Lands  of  Ballycullen, 
containing  100a  Or  14p,  statute  measure,  said  Lot  producing  a  Profit 
Bent  of  £153  19s  4d.  said  perpetual  Yearly  Rent  and  Lands  being  held 
In  perpetuity  under  the  Church  Tumporaiitles  Act. 
LOT  3. 
Part  of  the  Lands  of  Moygasbill,  otherwise  Mnygashel,  containing 
38a  Ur  32p,  statute  measure,  in  the  Barony  of  Middle  Dungannon,  and 
County  of  Tyrone,  held  under  lease,  dated  Slst  DecemUr,  1840,  lor 
llTes  renewable  for  ever,  and  producing  a  Profit  Rent  of  £39  12s  Id. 
N.B.— Lot  1  has  been  sold. 

Private  Proposals  will  be  received  by  the  Solicitors  having  carriage 
up  to  the  19th  day  of  Januar/,  1874,  and,  if  approved  of,  submitted  to 
tne  Court. 

Dated  tlia  12th  di^  of  December,  1873. 

J.  E.  MADDEN,  for  Examiner. 


For  Rentals  and  further  particulars  apply  at  the  Landed  Estates' 
Court,  Inus'-quay,  Dublin  ;  to 

The    PROVINCIAL    BANK    OF    IRELAND    at    Dublin, 

Belfast,  Armagh,  an  1  Dungannon ;  or  to 
LONOFIRLD,   DAVIDSON,   &  KELLY,   Solicitors  having 
carriage  of  Proceedings,  62  Upper  Sackville-street,  Dublin; 
and  Dungannon. 

DESCRIPTIVE    PARTICULARS. 
Lot  2. 

The  Lands  of  Ballycullen  are  situate  within  about  IW«  milea  o(  tlie 
City  of  Armagh,  and  ttiree  from  Trewmount  and  Moy  Station  of  the 
Fortadown,  Dungannon,  and  Omagfa  Jun  tlon  Railway,  and  U« 
between  the  Post  Town*  of  Benburb  and  Moy.  There  is  a  plentiful 
supply  of  turbary,  and  the  Lands  are  intersected  by  the  Ulster  CanaL 
ad](^ng  the  River  Biackwater. 

Lot  8. 

The  Lands  of  Moygashel  arc  situate  about  one  and  a-half  miles  from 
the  Town  of  Dungannon.  There  la  a  Beetling  Mill,  Workera'  Uouaee, 
wails  of  Scutch  Mill,  and  other  buildings  thereon.  There  are  twelve 
good  Beetling  Engines  in  the  Mill,  with  room  for  eight  more.  1  he 
water  power,  which  diives  a  turbine  wheel  lately  erected,  is  go>d,  and 
generally  available  for  eight  or  nine  months  in  the  year.  There  is 
also  an  excellent  horizontal  Steam  Engine  of  sixteen  horse  power, 
sufficient  to  drive  twenty-four  Beetling  Engines,  exteii^ve  Drying 
Lofts,  and  Capping  Kooma,  fitted  up  in  the  best  manner,  and  Eight 
Houses  for  worlcmen. 


In  the  Matter  of 
tbe  Estate  of 
Daniel  M'Nulty  and  of 
George  Brown,  Trustee 
for  the  Creditors  of  said 
Daniel  M'Nulty,  or  one  of 
them.  Owners; 

Ex  parte—  N 

Sir  John  Arnott,  David  j 
Taylor,  John  Amott  Taylor.  1 
William  Kinit,  and  David  I 
MUno  Cowper,  trading! 
ttndcT  the  firm  of  John  I 
Amott  and  Company,  I 

Petitionera  J 


no      BE      SOLD, 

L  In  One  Lot, 

BefoT-e  tile 

Honourable  Judge  Flanagan, 

At  the 

Landed  Estates'  Court, 

Inns'-quay, 

In  the 

City    of    Dublin, 

On  FRIDAY, 

The   30tb    day  of    JANUARY, 

1874. 

At  tbe 

Hour  of  Twelve  o'clock 

,  Noon, 

The  Dwelling-houses  and  Premises  in  Castle-street,  in  the  Town  ot 
Ballyslunnon,  as  formerly  in  the  possession  of  Sarah  Earia.  and  the 
Dwelling-house  and  Premises  In  said  street  as  formerly  in  the  posses- 
sion of  Joim  Sharkey,  and  lately  in  the  poncssion  of  Hugh  Stephens, 
with  all  Out-buildings,  Yards,  and  Appurtenances  usually  occupied 
therewith,  situate  In  tlie  Barony  of  Tyrhugfa,  and  County  of  Donegal, 
liel'  in  fee-simple. 
Dated  this  18th  day  of  December,  1873. 

C.  E.  D0BB8,  Examiner. 

DESCRIPTIVE    PARTICULARS. 

The  Property  oSared  for  Sale  oonsista  of  a  Large  Slwp,  Dwelllng- 
boose,  and  Premisea,  in  which  the  Drapery  Business  has  been  lately 
carried  on  by  one  of  the  owners  (Daniel  M'Nulty).  It  is  situate  in  the 
leading  thoroughfare  of  Ballyshannon. 

For  Rentals  and  further  particulars  qiply  at  the  Landed  Estates' 
Court,  Dublin ;  or  to 

HENRY  C.  NEILSON,  SoUdtor,  30,  Baebelon'-walk ;  or  to 

HENRY  MILFORD,  Solicitor,  having  Carriage  o(  Sale,  30, 
Bacbelon'-walk,  Dublin;  andM,  Donegal-street,  Beltaat. 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 

IN    THE    CITY    OF    DUBLIN. 


The   Rev.  Peter   Edward^rp  O 
O'Farrelly,     and    Thomas  I  X 
Kitzpatrick,     Trustees    for  l 
■     -  -    e> 


BE       SOLD, 

Before  the 
HonouraUe  Judge  Flaoaffin, 
Sale  ander  the  Will  of  Rose  /  At  tbe 

EUen  Forde,  deceased,  I  Landed  Estates'  Court,  Four  Coorta, 

Owners  and  Petitioners,  j  DuUIn, 

Un    FRIDAY,    the    16th   day   of   JAMUABT,    1874, 
At  the  hour  of  Twelve  o'clock  noon. 
In  Three  JU>ts, 
Tbe  following  Fee-farm  Rent  and  ValuaUe  Propo^: — 
LOT  I. 
The  House  and  Premlves,  No.  3  Ely-place,  In  the  Parish  of  St  Peter, 
and  City  of  Dublin,  held  under  a  Fee-farm  grant  dated  3rd  December, 
1865,  and  subject  in  conjunction  with  Lots  2  and  3,  to  the  Fee-farra 
rent  of  £88  15a  Od.    The  Premises  are  held  by  a  tenant  under  a  Leaae 
at  a  rent  of  £80,  leaving  a  profit  rent  of  £41  58. 

This  Lot  will  be  sold  subject  to  the  entire  head  rent  of  £38  15s,  and 
bound  to  indemnify  Lots  2  and  3  from  payment  of  any  portion  thereof. 
LOT  2. 
Fee-farm  Rent  (rf  £9  6fl  Od,  issuing  out  of  the  Houses  and  Premise!, 
Noe.  140  and  141  Lower  Baggot-street,  In  the  pariah  of  Saint  Peter, 
and  City  of  Dublin,  held  under  Fce^fami  Grant  of  Srd  December, 
1855,  subject  to  the  rent  of  £38  Ids  Od,  but  Indemnified  against  tha 
payment  of  any  portion  tiiereof  by  Lot  1. 
The  Government  Valuation  of  this  Lot  is  £95. 

LOT  3. 
House  snd  Premises,  Na  4  Ely-placp,  In  the  Pudsh  of  Saint  Peter, 
and  City  of  Dublin,  held  under  same  Grant  as  L<  ta  1  and  3,  and  in- 
demnified against  rent  by  Ix>t  1.  These  premises  are  held  by  a  tenant, 
under  a  Leue  for  lives  renewable  for  ever,  at  a  rent  of  £36  18s  4d, 
and  the  Government  Valuation  of  the  Lot  is  £60, 
Dkted  this  38th  day  of  Nnvember,  1873. 

C.  E.  DOBBS,  Examiner. 

For  Rentals,  Maps,  and  further  particulars,  apply  at  the  Landed 
Estates'  Court ;  or  to 

Messrs.  WM.  ROCHE  &  SON,  Solicitors  having  the  carriage  of 
the  Proceedings,  4  Stephen's-green  North,  DublirL 
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TIMES  AlfD  AOLlCITORlf  JOURNAL,  with  TITLE  l»AGIi  and 
Copious  INDEX,'  Hound  at  the  following  Prices,  per  Volume,  ^is.  :— 
Whole-bound  in  Clotli,  28.  0d ;  half-bound  in  Law  Calf,  4a.  ;  wliole-bound 
in  Law  Calf.  6a  Also  the  Acta  of  the  past  Sessions,  printed  uniformly 
irith  Tbk  laisa  Law  Tiiiis,  and  bound  up  with  Thi  Law  Times,  or 
bound  up  separately,  at  proportionate  Kates. 

Bt  JOHN  FALCONER. 

OlBce  of  Tux  Ikisb  Law  Tmaa  AMD  SouciTosa'  Jouiuial. 

a   Upper  SackTllle-street.  Dnhlln. 
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DBOISIONS  ON  THE  PABLIAMENTABY 
ELECTIONS  ACT,  1868.— U. 

Tbb  effect  of  the  deciaions  of  the  judges  on  the  subject 
of  treating  can  hardly  be  said  to  be  Gkely  to  influence 
a  deterent  effect  on  the  habit  of  supplying  refreshments 
to  electors  and  non-electors  which  has  become  almost  a 
recognized  portion  of  our  system  of  parliamentary 
election.  Tne  decisions  of  the  Committees  of  the  House 
of  Commons  had  been  by  no  means  unanimous  on  the 
snbject  of  acts  which  constitute  the  offence:  in  some 
cases  a  salutary  severity  seems  to  have  prevailed,  as  in 
the  Roscommon  case  (I  Wol.  &  Bris.  107)  and  the 
Peterborough  case  (P.  R.  &  Dew.  259) ;  but,  on  the 
other  hand,  in  the  Carlisle  cAse  (I  WoL  &  Bris.  95), 
where  it  afweared  that  the  sitting  member's  agent  had 
invited  some  20  voters  to  breakfast  at  his  house  on  the 
■Milling  of  the  election;  but  all  these  persons  had 
inomised  their  votes  long  before,  and  had  always  been 
supporters  of  the  sitting  member's  party,  the  committee 
adopted  the  view  that  the  transaction  was  bond  Jidt, 
and  held  the  election  good.  We  confess  we  feel  some 
surprise  at  finding  this  merciful  theory  of  giving 
refrediments  to  electors  endorsed  by  the  decisions  of 
the  election  judges.  One  of  the  first  indications  of 
this  was  given  in  the  Windsor  case  (1  O'M.  &  H.  4). 
There  the  sitting  member,  a  short  time  before  he 
vommenoed  his  canvass,  was  present  at  a  dinner  given 
to  tiie  "  Odd  Fellows  Society,"  many  of  whom  were 
eiectois,  and  £27  10s.  was  paid  by  the  respondent  and 
two  other  persons  for  wine  and  cigars.  Mr.  Justice 
Willes,  in  delivering  judgment,  said : — "  The  sting  of 
the  case  lies  in  the  tiact  that  the  dinner  was  within 
a  fortnight  before  the  commencement  of  the  actual 
canvass.  I  am  impressed  with  the  objectionable 
character,  to  say  the  least  of  it,  of  a  transaction  by 
which  an  intending  candidate  may  seek  to  ingratiate 
himself  with  electors,  whether  of  his  own  side  or  not, 
by  profuse  expenditure  for  luxuries."  His  Lordship 
then  proceeded  to  draw  a  distinction  between  the 
enactments  relating  to  bribeiy  and  to  treating,  "  for  if 
every  elector  then  present  had  recmved  6s.  8d.  in  cash, 
which  was  the  price  of  the  wine,  &c.,  consumed  per 
head,  what  interpretation  could  be  put  upon  such  a 
proceeding;"  and  concluded  by  declaring  the  whole 
transaction  innocent,  the  "  Odd  Fellows  "  not  being  a 
poliucal  society.  In  the  Bodmin  case  (1  O'M.  &  U. 
122),  the  same  judge  proceeds  to  carry  out  the  same 
principle,  and  gives  his  reasons  for  his  decisions.  He 
liolds  that  sec.  36  of  17  &  18  Vic.,  c.  1U2,  which 
makes  treating  a  ground  for  unseating  a  member, 
refen  to  sec.  4  of  the  same  Act,  which  inflicts  a 
penalty  of  £50  for  corrupt  treating;  but  there  exists 
another  offence  which  is  only  punished  by  a  penalty  of 
4Us.,  and  which  consists  in  giving  refreshment  to  a 
vut«r  on  the  day  of  election,  wbeUier  with  a  corrupt 
intention  or  not.  This  latter  form  of  treating  is  not 
referred  to  by  the  36th  sec,  and,  in  consequence,  this 
act,  although  illegal  by  the  provisions  of  23  sec.,  is  not 
such  an  act  as  will  unseat  a  candidate.  Of  course,  the 
intentions  of  a  candidate  may  be  found  to  be  corrupt 
by  the  judge  trying  the  case  (Norfolk  case,  1  O'M.  & 
U.  243),  so  that  a  certain  amount  of  danger  must 
exist  in  all  cases  of  supplying  refreshment;  but  it 
cannot  be  denied  that  a  door  has  been  open  to  a 


considerable  amount  of  corruption  by  the  decision  of 
the  judges  that  all  hospitality  by  a  candidate  is  not 
struck  at  by  the  enactments  as  to  treating.  If  the 
somewhat  narrow  interpretation  put  upon  the  36th 
sec.  by  the  learned  judges  is  correct,  and  we  confess 
that  the  words  "bribery,  treating  and  undue  influence," 
in  the  36th  section  seems  to  have  been  intended  by  the 
Legislature  to  comprehend  all  corrupt  acts  tending  to 
bring  unfair  influence  to  bear  on  the  constituency, 
it  must  be  admitted  that  the  existence  of  such  a 
state  of  law  is  a  public  calamity.  How  can  it  be  pre- 
tended that  the  electors  have  not  been  biased  by 
improper  motives,  where  a  candidate  is  permitted  to 
msike  himself  more  popular  than  another  by  giving 
entertainments  to  electors,  even  though  a  judge  maj 
decide  that  the  motive  was  not  corrupt.  Perhaps  it  is 
not  corrupt  with  respect  to  any  individual  elector,  and 
even  the  entertainment  may  not  be  intended  to  influence 
directly  the  votes  of  any  of  the  guests  then  present,  but 
is  it  not  perfectly  clear  that  such  entertainments,  as  a 
rule,  do  not  take  place  at  any  other  time  than  before 
an  election?  and  that  such  hospitable  acts  of  such  a 
nature  are  never  done  except  when  a  candidate  is 
among  hia  own  constituents.  If  such  expenditure  as 
was  proved  in  gome  of  the  cases  had  been  declared 
fatal  to  the  sitting  member,  a  blow  would  once  and 
for  all  have  been  struck  at  the  system  of  indirect 
corruption  popularly  known  in  England  as  "nursing 
a  constituency,"  which  is  at  present  so  prevalent. 
Another,  decision  with  regard  to  treating,  which  we 
cannot  but  regard  as  unfortunate  for  the  interests  of 
purity  of  election,  is  the  decision  of  Mr.  Justice 
BUckbum  in  the  Norfolk  case  (1  O'M.  &  H.  243). 
There  it  was  proved  that  an  agent  of  the  candidate  had 
treated  after  the  election,  to  increase  his  influence  at 
any  future  election.  "  As  yet,"  said  his  Lordship,  "  no 
statute  has  strudc  at  that ;  the  Legislature  must  say  that 
they  intend  to  prohibit  it."  But  in  the  Carrickfergus 
case  (1  O'M.  &  H.  265),  although  it  was  held  that 
treating  after  the  election  was  not  corruptly  treating 
within  the  meaning  of  17  &  18  Vic,  c.  102,  s.  86,  it 
was  an  act  that  should  not  have  been  done,  and  was 
one  of  the  circumstances  in  the  case  which  seriously 
affected  the  question  of  costs.  Several  decisions  have 
been  given  as  to  the  question  of  provisions  supplied  to 
electors  in  connexion  with  political  events  having  refer- 
ence to  the  election,  but  not  immediately  connected 
with  it.  In  the  Coventry  case  (1  O^M.  &  H.  106), 
where  a  supper  was  given  after  the  registration  prior  to 
the  election,  to  celebrate  the  triumph  of  the  respondents' 
party  at  the  registration,  and  meat  was  provided  by  an 
agent  of  the  respondent,  Mr.  Justice  Willes  said: — 
"When  eating  and  drinking  takes  the  form  of  enticing 
people  for  the  purpose  of  inducing  them  to  change  their 
minds,  andto  vote  for  the  party  to  which  they  do  not 
belong,  then  it  becomes  corrupt,  and  is  forbidden  by 
statute.  Until  that  arrives  the  mere  fact  of  eating  and 
drinking,  even  with  the  connexion  which  the  supper 
had  wiu  politics,  is  not  sufficient  to  make  out  corrupt 
treating."  In  the  Hastings  case  p  O'M.  &  H.  22U)  a 
somewhat  similar  point  was  decided.  In  that  case  it 
was  held  that  supplying  provisions  to  persons  attending 
the  Registration  Court  was  not  necessarily  corrupt 
treating.  '  Mr.  Justice  Blackburn  took  into  considera- 
tion the  extent  and  the  quantity  of  the  treating,  and 
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also  the  fact  that  it  was  confined  to  the  time  of 
the  registration,  and  under  these  circumstanres  he  drew 
the  inference  that  it  was  not  intended  to  influence  votes. 
Upon  the  whole  there  can  be  little  doubt  that  the  gene- 
ral tendency  of  the  election  judges'  decisions  has  been 
to  take  an  extremel/  merciful  view  of  the  subject  of 
treating. 


THE  COURT  OF  EXCHEQPBE. 
The  subject  of  the  vacancy  in  the  Court  of  Exchequer 
is  still '  unsettled,  notwithstanding  the  very  strong 
expression  of  public  feeling  which  the  matter  has 
evoked.  The  members  of  the  Town  Council  .of  Dublin 
have  expressed  the  opinion  of  the  citizens  and  the  public 
at  large,  in  their  deputation  to  the  Lord  Lieutenant ; 
but,  unfortunately,  his  Excellency  was  only  able  to  say 
that  he  would  forward  their  statements  to  the  Govern- 
ment in  England,  if  he  were  asked  his  opinion  or  consulted 
in  the  matter.  This  is  not  satisfactory ;  and  political 
capital  has  already  been  made  of  the  diplomatic  answer 
that  lx)rd  Spencer  gave  the  deputation.  One  of  the 
gentlemen  present,  Mr.  Norwood,  reminded  his  Excel- 
lency of  the  Report  of  the  very  eminent  Commissoners 
who  inquired  into  the  subject,  in  1862,  and  who 
reported  against  any  diminution  of  the  members  of  the 
Judicial  Bench  in  Ireland,  supporting  their  opinion 
with  reasons  and  hutorical  statements  which  should 
finally  settle  the  matter,  and  which,  fixim  the  number  and 
authority  of  the  Commissioners,  cannot  be  gainsaid. 
As  it  18  important  that  the  legal  profession  and 
members  of  Parliament  should  be  fully  uwaie  of  these 
facts,  we  reprint  the  recommendations  of  the  Commis- 
sioners on  Inese  points  in  our  present  issue. 

As  if  to  embarrass  matters  the  more,  it  will  become 
necessary  for  the  Judges  to  arrange  the  circuits  on 
Monday  next,  according  to  custom ;  and  as  there  are  six 
circuits,  each  requiring  two  Judges,  and  going  out  about 
the  same  time,  the  difficulty  to  which  we  alluded  List 
week  immediately  arises.  Another  instance  of  inconve- 
nience arose  on  Thursday,  in  the  Court  of  Exchequer, 
which  strikingly  illustrates  the  necessity  of  having  four 
Judges  in  each  Court  of  Common  Law.  On  that  day 
Baron  Fitzgerald  was  engaged  as  the  sitting  Judge  in 
the  Court  of  Nisi  Prius.  Baron  Deasy  (the  then 
Judge  by  rotation)  was  absent,  owing  to  the  death 
of  a  very  near  relative.  Accordingly,  when  Baron 
Dowse  took  his  seat  he  found  himself  the  only  Judge 
of  the  Court  present.  The  result  was  that  there 
was  "no  Court,"  that  the  doors  of  the  Court  of 
Exchequer  were  shut,  and  that  the  important  business 
pending  before  that  tribunal  received  a  check  most 
injurious  to  the  suitors  concerned.  We  have  here  an 
apt  example  of  what  may  at  any  time  occur,  if  the  staff 
of  Judges  in  the  Court  of  Exchequer  were  permanently 
reduced.  At  any  moment  an  accidental  circumstance 
might  cause  a  stand-still  fatal  to  the  interests  of  suitors, 
harassing  to  the  legal  profession,  and  in  every  way 
injurious  and  regretable. 


THE  ASSOCIATED  LAW  CLERKS  OF  lEELAND. 

BIPORT  OF  THB  EXKOUnVE  COMMITTEE   FOB  THE 
TEAR  ENDI.VO    12TH  JANUARY,    1874. 

Wb  are  glad  to  learn  from  this  Report  that  the  Law 
Clerks  are  gradually  succeeding  in  the  objects  for  which 
their  Association  was  formed.  The  Committee  seem  to 
have  been  indefatigable  in  their  efforts,  and  we  feel  sure 
will  soon  be  completely  successful;  for,  although  pri- 
marily acting  for  themselves,  they  are,  in  reality,  serving 
the  interests  of  the  Solicitors  and  the  public,  by  endea- 
vouring to  provide  that  the  Law  Clerks  shall  be  all  that 


could  be  desired  for  the  discharge  of  their  very  onerous 
duties.  They  make  the  followmg  remarks  on  the  im> 
portant  subject  of  Registration  of  Law  Clerks : — "  It 
being  the  unanimous  opinion  of  the  Committee  that 
some  effectual  check  should  be  put  upon  the  dangerous 
facility  with  which  persons  totally  disqualified  by  utter 
want  of  training,  character,  or  knowledge,  can  now 
assume  the  name  of  Law  Clerk,  a  proposition  was 
brought  forward  at  one  of  the  Gieneral  Meetings  of  the 
Association,  recommending  that  the  system  of  regis- 
tering Law  Clerks — already  existing  in  the  Landed 
Estates'  Court — should  be  extended  to  all  the  Courts. 
The  question  was  very  fully  discussed  at  a  numerously 
attended  meeting,  and  was  affirmed  by  an  overwhelming 
majority.  Your  Committee  earnestly  recommend  this 
subject  to  the  consideration  of  their  successors  and  the 
Association  at  large,  as  they  are  of  opinion  until  some 
such  system  of  Registration  shall  be  adopted,  the 
respectable  and  properly  qualified  Law  Clerk  will  never 
obtain  that  due  recognition  of  his  position  and  services 
which  it  is  one  of  the  fundamental  objects  of  the 
Association  to  secure  for  him.  It  is  suggested  that  a 
General  Roll  of  Law  Clerks  should  be  prepared  under 
the  sanction  of  the  proper  authorities,  upon  which  none 
but  qualified  Law  Clerks  should  be  placed,  and  from 
which  Clerks  who  bring  discredit  upon  their  order 
should  be  struck  off,  and  prevented  from  transacting 
business.  In  our  present  unprotected  state  there  is 
nothing  to  prevent  persons  destitute  alike  of  character 
and  competency  from  assuming  the  name  of  '  Law 
Clerk,'  and  thus  lowering  the  status  of  the  properly 
qualified  assistant.  In  any  such  system  of  Registration 
the  interests  of  junior  Clerks  should  be  carefully  pro- 
vided for." 

Further,  "  in  order  to  assist  in  providing  funds 
for  the  establishment  of  a  Library  and  Reading- 
Room,  your  Committee  brought  the  matter  before  the 
Barristers  and  Solicitors  of  Ireland  by  circular.  Sub- 
scriptions to  the  amount  of  £51  I5e.  have  already  been 
received  towards  that  object.  Two  gentlemen  of  the 
highest  standing  in  the  Profession,  Messrs.  William 
Findlater  and  Leonard  Morrogh,  in  the  kindest  manner 
consented  to  act  as  Trustees  of  the  Library  Fund,  and 
the  subscriptions  received  have  been  lodged  to  their 
credit  in  the  Royal  Bank." 


THE  NUMBER  OF  JUDGES  IN  THE  SUPERIOR 
CODRTS  OF  COMMON  LAW  IN  IRELAND. 

We  take  the  following  extract  from  the  First  Report  of 

Her  Majesty's  Commissiouers  appointed  to  inquire  into  the 

Superior  Courts  of  Common  Law  and  Courts  of  Chancery 

of  England  and  Ireland,  presented  in  1863  : — 

In  close  connexion  with  the  subject  of  practice  and 
procedure  is  the  constitution  of  the  Superior  Courts  of 
Common  Law  as  to  the  number  of  the  Judges. 

In  Ireland  there  are,  as  in  England,  three  Superior 
Courts  of  Common  Law— the  Conrts  of  Queen's  Bench, 
Common  Pleas,  and  Exchequer. 

This  constitution  has  prevailed  since  the  first  introduction 
of  English  Law  into  Ireland  in  the  reign  of  King  John. 

lu  Ireland  there  are  four  Judges  in  each  of  these  Courts, 
and  in  England  there  are  five.  But  only  four  of  the  five 
sit  in  the  English  Courts  in  banco,  so  that  the  constitution 
of  the  Courts  when  sitting  in  banco  is  the  same  in  both 
countries.     . 

The  fifth  Judge  in  each  of  the  English  Courts  sits  during 
term  at  Nisi  Prius  or  at  Ciuunbers,  so  that  there  are  in 
England  six  Common  Law  Courts  in  operation  during  term, 
three  Courts  in  batico,  and  three  for  Nisi  Prius  or  Chamber 
business. 

In  Ireland  there  are  only  four  Courts,  tiie  three  Courts 
in  banco,  and  the  Consolidated  Nisi  Prius  Court. 
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The  importance  of  the  special  constitution  of  the  Courts 
tn  ianeo  of  four  Judges,  and  neither  more  nor  less,  was 
nude  a  matter  of  special  observation  by  the  Commissionera 
who  inquired  into  the  Courts  of  Common  Law  in  England 
in  1829. 

They  show  that  the  number  of  the  Judges  in  the  English 
Courts  came  to  be  established  at  the  regular  number  of  four 
Jadges  in  each  Court  as  early  as  the  reign  of  King  Henry 
VII.,  and  it  seems  to  have  continued  at  the  same  number 
dnring  the  reigns  of  Henry  VIII.,  Edward  VI.,  Mary,  and 
Elizabeth. 

The  Commissioners  then  notice  that  the  only  monarch 
■abseqnent  to  Henry  VII.  who  broke  in  upon  this  const!- 
tntion  of  the  Courts  in  banco  was  King  James  I. 

King  James  L  appointed  a  fifth  <nidge  in  each  of  the 
Coiorts  of  King's  Bench  and  Common  Pleas,  for  the  benefit, 
as  he  stated,  of  a  casting  Toice  in  ca^e  of  a  difference  of 
opinion. 

The  Commissioners  of  1829,  in  considering  the  policy  of 
this  exceptional  coune  of  King  James  I.  in  appointing  an 
odd  instead  of  an  even  number  of  Judges,  stated : — 

"The  soundness  of  the  principle,  however,  upon  which 
five  Judges  were  i^pointed  by  King  James  has  been  greatly 
doubted  by  Paley.  That  accurate  observer  of  human 
affiirs  says,  in  his  chapter  on  the  Administration  of 
Justice  : — "  I  should  prefer  an  even  to  an  odd  number  of 
Judges,  and  four  to  almost  any  other  nnmber ;  for,  in  this 
nnmber,  beside  t-'at  it  sufficiently  consults  the  idea  of 
i«parate  responsibility,  nothing  can  be  decided  but  by  a 
majority  of  three  to  one  ;  and  when  we  consider  that  every 
decision  establishes  a  perpetual  precedent,  we  shonld  allow 
that  it  ought  to  proceed  from  an  authority  not  less  than 
this.  If  the  Court  be  equally  divided,  nothing  is  done, 
things  lemiun  as  they  were,  with  some  inconvenience, 
indeed,  to  the  parties,  but  without  the  danger  to  the  public 
of  a  hasty  precedent." 

The  Commissioners  then  state : — "  'Wa  entirely  accede  to 
this  opinion  ;  and,  for  this  and  other  reasons,  we  think  that 
not  more  than  four  Judges  should,  at  any  time,  sit  together 
>n  banco;  and  that  one  Puisne  Judge  in  each  Court  to 
which  {he  Judges  shall  be  appointed,  should  be  exempted 
in  rotation  from  attendance  in  Court  during  each  Term." 

The  Legislatnre  adopted  this  recommendation  of  the 
Commissioners ;  and  of  the  five  Judges  in  each  of  the 
Bnglish  Courts  of  Common  Iiaw,  only  four  ever  sit  at  one 
Ume  in  ianeo. 

The  Superior  Courts  of  Common  Law  having  been 
established  in  Ireland  before  the  reign  of  King  Henry 
VII ,  and  consequently  before  the  establishment  of  the 
fixed  principle  of  having  four  Judges  in  each  Court,  this 
matter  was  not  in  the  first  instance  attended  to,  and  we 
find  that  there  were  in  early  times  only  three  Judges  in 
each  of  the  Superior  Courts  in  Ireland. 

Sir  William  Petty,  in  his  Political  Anatomy  of  Ireland, 
mentions  all  the  officers  and  others  serving  in  the  Courts  of 
Justice  in  the  several  provinces  in  Ireland  in  1662.  In 
tint  list  he  enumerates  a  Chief  Justice  and  two  Pui»ne 
Judges  in  each  of  the  Courts  of  King's  Bench,  Common 
Pleas,  and  Exchequer,  or  nine  Judges  in  all.  But  then  he 
adds  five  other  jucHcial  officers  which  no  longer  exist,  viz., 
the  Chief  Justice  and  Second  Justice  of  the  province  of 
Manster,  the  Chief  Justice  and  Second  Justice  of  the 
province  of  Connaugbt,  and  the  Chancellor  of  the  Exche- 
quer, who  acted  as  a  Judge,  making  fourteen  in  all. 

That  the  Irish  judicial  rystem  was,  for  many  years,  in  a 
very  inferior  position  to  the  En^sh,  is  shown  by  the  late 
period  at  which  the  independence  of  the  Judges  was 
secured. 

Jn  England  the  tenure  of  the  Judges  originally  depended 
on  the  terms  of  their  commission  ;  and  King  James  II. 
baving  abused  the  prerogative  of  the  Crown  to  secure  the 
snbuervience  of  the  Judges,  it  was  provided  by  the  Act  of 
Settlement,  12  ft  13  Will.  3,  c.  2,  passed  in  1700,  that  after 
the  settlement  of  the  Crown  provided  for  by  the  Act  should 
take  effect,  "Judges' commissions  should  be  made  quamdiu 
K  bene  gesaerint,  and  their  salaries  ascertained  and  estab- 
lished." 

Hie  Act  also  pcovided  that  the  constitutional  mode  of 
removing  the  Judges  shonld  be  an  address  of  both  Houses 
of  ParliaiDeDt. 


The  Act  of  Settlement  left  the  JudgeH  still  liable  to  be 
displaced  at  the  end  of  each  reign,  aa  the  succeeding 
monarch  was  not  bound  to  appoint  them.  It  also  left  their 
salaries  inadequately  secured.  These  defects  were  removed 
at  the  commencement  of  the  reign  of  King  George  III.  in 
1761,  by  Statute  1  Geo.  3,  c.  23,  which  provided  that  the 
commissions  of  the  Judges  should  remain  in  force  notwith- 
standing the  demise  of  the  Sovereign . 

This  Act  also  provided  that  the  salaries  of  the  Judges 
settled  by  Act  of  Parliament,  and  the  salaries  granted  by 
the  Crown,  should  be  payable  daring  the  continuance  of 
their  commissions,  and  should  after  a  demise  of  the  Sove- 
reign be  charged  upon  the  duties  granted  for  the  use  of  the 
civil  government  of  the  King. 

In  Ireland  a  practice  appears  to  have  prevailed  in  early 
times  of  the  Judges'  commissionB  being  sometimes  for  life. 
But  in  1495,  the  power  of  the  Crown  tn  create  independent 
Judges  was  taken  away  by  an  Act  of  the  Irish  Parliament 
(7  Heniy  VII.,  c.  2). 

This  Act,  after  referring  to  some  other  officers,  provided 
"  That  the  Judges  of  the  King's  Bench  and  Commim  Fleas, 
and  the  Chief  and  Secondary  Baron  of  the  Exchequer, 
should  not  have  any  authority  in  their  offices  but  only  at  the 
King's  w:ll  and  pleasure." 

The  Irish  Judges  continned  to  hold  by  this  precarious 
tenure,  long  after  the  Judges  in  England  were  made 
virtually  independent  by  the  Act  of  Settlement,  and  had 
their  independence  made  complete  by  the  Act  of  1761, 

It  was  not  until  the  Session  of  1781-2  that  these  great 
securities  for  the  administration  of  Justice  were  extended  to 
Ireland  ;  when  Statute  21  k  22  Geo.  8,  o.  60,  was  passed 
by  the  Irish  Parliament. 

This  important  Statute,  assimilating  so  far  the  position  of 
the  Irish  and  English  Judges  of  the  Superior  Cnurts  of 
Common  Law,  was  followed  in  the  succeeding  year,  i783, 
by  an  onanimous  address  from  the  Irish  House  of  Lords  to 
the  Crown  for  an  increase  in  the  number  of  Judges  in  order 
that  the  Courts  might  be  carried  on  with  dignity,  efficiency 
and  expedition. 

A  strong  expression  of  opinion  on  the  same  subject  was 
made  about  the  same  time  by  the  Irish  House  of  Commims. 

In  nccordance  with  thene  expressions  of  opinion,  an  addi- 
tional Judge  was  then  added  by  the  Crown  to  each  of  the 
Superior  Courts  of  Common  Law  in  Ireland,  raising  the 
number  to  four  in  each,  thus  completing  the  assimilation  of 
the  constitution  of  the  judicial  portion  of  these  import.int 
tribunals  to  the  model  which  has  prevailed  in  England, 
with  the  single  exception  we  have  noticed,  since  the  reign  of 
King  Henry  VII. 

This  increase  in  the  number  of  Judges  enabled  the 
circuit  business  to  be  more  satisfactorily  discharged  in 
Ireland  by  the  formation  of  the  present  number  of  six 
circuits,  which  took  place  in  1796. 

In  the  same  year  the  establishment  of  the  County  Court 
system  of  Ireland  was  completed,  by  the  appointment,  under 
36  Geo.  3,  c,  26,  of  Assistant  Barristers  in  evei^  county, 
not  only  to  act  as  Chairmen  of  Qnarter  Sessions  in  criminal 
business,  but  to  hold  a  separate  Court  with  considerable 
civil  jurisdiction. 

The  successful  working  of  these  local  Courts  was  secured 
by  a  system  of  appeal  more  convenient  to  the  suitor,  and 
more  suited  to  the  circumf^tsnces  (if  the  country  than  the 
appeal  under  the  English  County  Court  system,  being  to 
the  Judge  of  AsKize  at  the  next  assizes  instead  of  the 
English  appeal  to  a  Judge  in  London. 

In  connexion  with  this  extensive  appellate  jurisdiction 
on  circuit,  which  could  only  properly  be  exercised  by  a 
Judge  of  the  Superior  Courts,  we  may  notice  a  difference 
between  Ireland  and  England,  that  in  Ireland  Queen's 
Counsel  are  not  named  in  the  Commission,  except  in  the 
rare  case  where,  owing  to  the  illness  of  a  Judge  during 
circuit,  it  has  become  necessary  to  issue  a  commission  of 
assistance. 

From  this  historical  sketch  it  appears  that  the  existing 
arrangement  of  three  Superior  Courts  of  Common  Law  in 
Ireland  has  existed  for  upwards  of  600  years,  and  dates 
from  the  introduction  of  English  law  into  Ireland. 

It  also  appears  that  the  principle  of  having  four  Judges 
in  each  Court  in  banco  has  existed  in  England  sinoe  the 
reign  of      iiig  Htnry  VII.,  and  is  still  the  constitution  of 
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the  English  Courts,  uid  baa  existed  in  Ireland  ever  nnce 
the  extension  to  Ireland  in  1782-3  of  the  English  system  of 
independent  Judges  and  the  English  constitution  of  the 
Courts. 

These  facts  of  constitutional  history  explain  the  strong 
natioDal  feeling  which  exists  in  Ireland  against  a  reduction 
in  the  number  of  the  Judges  of  the  Superior  Courts  of 
Common  Law. 

Such  a  reduction  is  not  a  mere  question  of  saving  of 
expense  or  of  improved  administration,  but  it  is  felt  that  it 
could  not  be  effected  without  disturbing  some  esHential 
part  of  the  very  constitution  of  the  Superior  Conrts. 

Thus,  if  one  Judge  were  permanently  withdrawn  from 
any  of  the  Courts,  it  would  be  impossible  to  have  for 
important  arguments  t'n  banco  the  constitutional  number  of 
four  Judges ;  and,  even  for  the  ordinary  business  of  the 
Court,  all  the  inconvenience  which  in  early  periods  of 
Irish  history  was  experienced-  from  having  only  three 
Judges  would  recur,  as,  should  one  be  absent  from  illness, 
or  employment,  the  Court  would  be  reduced  to  two  Judges. 

The  only  reduction  not  open  to  these  evils  would  be  the 
abolition  of  an  entire  Court,  but  such  a  change  would 
destroy  the  constitution  of  the  Court  of  Exchequer  Cham- 
ber, which  is  now  identical  with  the  similar  tribunal  in 
England  ;  the  appeals  from  each  Court  being  heard  before 
the  Exchequer  Chamber  constituted  of  the  Judges  of  other 
Superior  Courts  of  Common  Law.  If  there  were  only  two 
instead  of  three  Superior  Courts,  such  a  constitution  of  a 
Court  of  Appeal  would  become  impossible. 

We  have  already  noticed  the  importance  of  having  a 
good  local  appelUte  jurisdiction  in  Ireland  to  guard  against 
suitors  being  burdened  with  the  expense  of  appeals  to  the 
House  of  Lords,  And  also  to  obviate  the  inconvenience  of 
the  House  of  Lords  and  the  English  Judges  being  occupied 
with  appeals  from  Ireland  upon  any  but  the  most  important 
questions  of  law. 

This  reduction  would,  we  think,  be  objectionable  on  other 
grounds.  The  judicial  bu»in&-s  which  the  Judges  have  to 
discharge  is  iu  Ireland,  as  in  England,  of  a  varied  and 
responsible  character. 

During  the  four  terms,  the  four  Judges  in  each  Court  sit 
in  &an«o.  One  of  the  Judges  in  each  attends  before  the 
sitting  of  the  Full  Court  to  hear  motions  of  course.  The 
sittings  of  all  the  Puisne  Judges  in  banco  are  not  continuous, 
as  one  of  them  in  turn  sits  during  term  for  such  time  as 
may  be  required  in  the  Consolidated  Nisi  Prius  Court,  for 
the  trial  of  certain  classes  of  records  for  all  the  Superior 
Courts.  But  this  does  not  in  practice  prevent  the  Judge 
so  engaged  being  present  in  banco  for  any  special  case. 

After  term  the  Lord  Chief  Justice  and  the  Lord  Chief 
Baron  sit  at  Nisi  Prius,  and  a  Puisne  Judge  is  frequently 
required  to  hold  an  additional  Nisi  Prius  Court. 

Out  of  term  a  Puisne  Judge  in  rotation  sits  at  the  Con- 
solidated Chamber  Court. 

Eight  Judges  usually,  and  not  less  than  six,  are  required 
for  the  Court  of  Exchequer  Chamber  either  in  or  out  of 
term,  and  sittings  in  banco  are  sometimes  required  ont  of 
term. 

Two  of  the  Judges  in  rotation  sit  at  the  Commission 
Court  for  trying  criminals  in  the  County  and  City  of  Dublin, 
which  is  held  six  times  in  the  year. 

The  Judges  hare  to  attend  the  Court  of  Criminal  Appeal 
and  the  Court  of  Kegiatry  Appeal,  for  each  of  which  not 
less  than  five  Judges  are  required. 

The  Lord  Chancellor  occasionally  requires  the  assistance 
of  a  Common  Law  Judge  at  the  Chancery  Appeal  Court. 
The  attendance  of  one  or  more  Judges  is  also  sometimes 
required  at  the  Court  of  Delegates  to  try  appeals  from 
Admiralty  cases. 

nie  Twelve  Judges  are  required  for  the  Assizes  in  the 
rix  circuits  twice  in  each  year.  The  circuit  business,  includes 
the  appellate  jurisdiction  from  the  Iriah  County  Courts 
which  we  have  noticed,  and  also  the  bearing  of  traverses 
and  objections  to  the  presentments  by  Grand  Juries,  in  the 
exercise  of  the  very  extensive  powers  of  taxation  for  local 
purposes  which  Grand  Juries  possess  in  Ireland. 

At  present  the  business  of  suitors  in  the  various  Courts  to 
which  we  have  referred  is  disponed  of  by  the  Judges  without 
any  undue  delay,  and  with  proper  deliberation. 


It  is  tme  the  Common  Law  Courts  would  be  able,  with- 
out any  increase  in  their  staff,  to  dispose  of  a  larger  amount 
of  bnsinesH  than  at  present  devolves  upon  them  ;  but  if  the 
number  of  Courts  were  reduced  to  two,  we  do  not  think 
that  the  business  in  term  and  on  circuit  could  then  be  so 
•ffi(nently  despatched. 

It  seems  an  unwise  economy,  when  a  system  works  well 
to  reduce  it  to  a  condition  which  might  render  it  difficnlt  if 
not  impracticable  thereafter  to  have  the  business  of  the 
Courts  satisfactorily  performed. 

The  chief  argument  for  a  reduction  of  the  number  of 
Judges,  is  attempted  to  be  founded  upon  a  comparison  of 
Ireland  with  England, 

In  this  comparison,  the  effect  of  having  in  England  a 
Fifth  Judge  of  each  Court,  sitting  not  in  banco,  but  at  Nisi 
Prius  or  at  Chambers  during  Term,  and  thos  providing  six 
Courts  for  the  dispatch  of  business,  is  not  sufficiently  esti- 
mated. 

Again,  the  practice  of  inserting  Queen's  Counsel  in  the 
Commission  of  gaol  delivery  that  they  may  hold  separate 
Courts  for  the  trial  of  prisoners,  the  practice  of  Queen's 
Counsel  sitting  by  consent  to  try  Civil  cases,  and  the 
numerous  references  which  take  place  from  want  of  time 
on  circuit,  are  all  methods  of  increasing  the  number  of 
pereons  discharging  judicial  functions  in  England  in  matters 
falling  within  the  jurisdiction  of  the  English  Courts  of 
Common  Law, 

On  one  circuit  in  England,  the  pressure  of  business  is  so 
great,  that  suggestions  hare  been  made,  and  are  under 
consideration  for  some  means  of  providing  a  remedy.  The 
state  of  the  Nisi  Pr  us  lists  in  London,  with  numerous 
remanets  for  a  considerable  time,  would  seem  to  indicate 
that  the  pressure  is  not  a  question  of  circuit  arrangement 
only,  but  that  there  is  now  too  much  work  for  the  existing 
staff  of  English  Judges  to  do,  notwithstanding  the  increase 
that  was  made  in  their  numbers  in  18S0. 

If  the  judicial  business  of  the  Law  Courts  has  been 
increasing  in  England,  it  may  reasonably  be  expected  to 
increase  in  Ireland,  when  we  consider  the  great  increase  of 
wealth  which  has  taken  place  there  within  the  last  20  years, 
notwithstanding  seasons  of  pressure,  and  the  diminution  of 
the  population. 

The  changes  of  practice  and  procedure  which  we  have 
recommended  are  considerable,  and  the  immediate  effiact  of 
such  changes  will  be  to  throw  additional  labour  on  the 
Judges,  in  having  the  new  system  properly  introduced  and 
carried  out. 

Under  these  circumstances,  having  r^aid  to  the  difficul- 
ties we  have  noticed  in  the  way  of  any  reduction  short  of  a 
total  change  in  the  constitution  of  the  Courts,  we  think  it 
would  be  unwise  to  disturb  a  system  which  secures  the 
efficient  and  expeditious  discharge  of  the  many  and  very 
important  duties  which  are  by  the  Constitution  intrusted  to 
the  Judges  of  the  Superior  Courts  of  Common  Law. 

We  are  therefore  of  opinion, — 

That  it  is  not  expedient  to  reduce  the  number  of  the 
Judges  in  the  Courts  of  Queen's  Bench,  Common  Pleas,  or 
Exchequer  in  Ireland. 

[This  report  is  signed  by  the  following  gentlemen  who 
had  been  appointed  Commissioners  : — ] 

John  Bomillt.  (l.&) 

FRANaS  BLACKBUSH.  (L.B.) 

Jambb  H.  Mokaban,  (L.B), 

JOSEFH  NtflXB.  (LB.) 

W.  p.  Wood.  (i..e.) 

Jas.  S.  WiiiM.  (I..&) 

Henbt  GsoBoa  HnoHss.        (Ljk) 

WiLUAM  ATHBBTOJf,  (L.8.) 

Tbohas  O'Haoan.  (I1.8.) 

BOCNDKLL  FaXMBB.  (L  8.) 

James  A.  Lawboh.  (L.a.) 

H.  M.  Caibnb.  (L.B.) 

Gbobqb  Mabkhax  GnrvABO,  (ub,) 
Bobebt  B.  Follbtt,  (l.s.) 

BiCHABD  J.  THBO.  OBPBN.        (L.8,) 
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BARON  MARTIN. 

Ha  retirement  of  Mr.  Baron  Martin  from  the  Court  of 
Exdiaquer  will  be  the  subject  of  very  general  regret,  and 
it  will  be  long  ere  the  memory  of  his  great  practical  know- 
ledge, Bhr«wd  common  sense,  and  genial  hmnour  fades  from 
Westminster  HalL  His  professional  position  as  leader  of 
the  Northern  Cireoit,  had,  as  a  matter  of  course,  rendered 
him  familiar  with  commercial  law  before  his  elevation  to 
the  benoh,  and  many  of  his  judgments  have  since  shown 
that  open  other  legal  subjects  he  had  at  command  ample 
stores  of  knowledge  and  a  singular  capacity  for  applying  them 
to  pitrticalar  cases.  He  certainly  contribnted  much  to  the 
stieDgth  of  the  Court  of  Exchequer,  and  from  the  date  of  bis 
appointment  by  Lord  Truro,  in  November  1860,  until  now, 
has  always  remained  a  prominent  figure  among  his  brethren. 
He  was  emphatically  a  ' '  strong "  judge,  and  never  hesitated, 
ritber  in  bmc  or  at  Nisi  Priut,  to  act  promptly  and  decidedly 
upon  the  opinion  he  had  formed.  But  his  principal  charac- 
teristic was  his  intense  denre  to  do  justice.  He  was  im- 
paticot  of  merely  technical  defences,  and  his  generous 
sympathies  may  sometimes  have  led  him  to  strain  t£e  forms 
A  the  law  a  little  in  fnvour  of  the  suitor  whom  he  conceived 
to  have  right  on  his  side.  The  fault,  if  it  be  a  fault,  is  a 
good  one,  and  may  perhaps  have  been  caused  by  the  circum- 
stance that  when  Baron  Martin  joined  the  Exchequer, 
Baron  Parke  (Lord  Wensleydale),  who,  with  all  bis  great 
powers,  was  to  some  extent  the  slave  of  technicality,  was 
the  mling  spirit  of  the  court. 

Baron  Martin  was  educated  (as  were  also  the  late  Mr. 
Justice  Willes  and  Mr.  Justice  Keating)  at  Trinity  College, 
Doblin,  where  he  graduated  in  tbe  year  1821.  In  Mr. 
Foes'  Lives  of  the  Judges  it  is  stated  that  he  was  also 
D.C.L.  of  the  University  of  Dublin,  but  the  date  of  his 
reeeiTing  that  honour  is  not  given.  He  was  a  son  in-law 
of  Lord  Chief  Baron  Pollock,  and  bis  only  daughter  is 
married  to  Mr.  Macnanghten,  a  well-know  member  of  the 
equity  bar.  He  will  carry  with  him  into  bis  retirement 
from  active  life  the  good  wishes  of  every  member  of  the 
bendi  and  the  bar.  No  jodge  has  ever  b«en  more  popular 
and  more  deservedly  popular  than  be.  Though  he  has 
reached  the  age  of  seventy-three,  his  intellect  and  physical 
vigour  are  comparatively  untouched  by  time,  and  it  is  only 
in  consequence  of  an  increased  difficulty  in  hearing  that  be 
has  thought  it  advisable  to  tender  his  resignation.  In  this 
matter,  aa  in  all  others  through  his  long  and  honourable 
career,  be  has  been  governed  by  an  unselfixb  desire  to 
oonsnlt  the  interests  of  the  public  in  preference  to  his  own 
personal  inclinstions. — Soliciton'  Journal. 


BRADFORD  COUNTY  COURT. 

[From  tlie  Late  Times.] 

Dec.  2  and  6,  1873. 

(Before  W.  T.  8.  Dakikl,  Q.C,  Judge.) 

MoaOBOP    V.    liAHOAaHIBI   AND   YOBKBHIBE  RaUWAT 
COMPAST. 

Caniert  Act  (11  Geo.  4,  *  1  WiU.  4),  c.  68,  i.  I— The  valae 
of  tht  eaideiUt  of  a  pared  u  the  value  of  the  goodt  to  the 
memer,  not  (Ae  value  to  a  tradetman  to  buy  and  lell  again. 
Biadkinton  for  plaintiff. 
Terry  (TVry  and  Sobinton)  for  tbe  defendants. 
This  action  was  brought  to  recover  tbe  sum  of  £9  10a.,  as 
damages  for  the  loss  of  a  parcel  sent  by  the  defendants' 
railway,  and  not  delivered.  The  parcel  consisted  of  a  small 
box  containing  a  lady's  gold  lever  watch.  The  defendants 
relied  npon  the  Carriers  Act  (11  Geo.  4  &  1  WiU.  4.  c.  11), 
a.  1,  alleging  that  the  parcel  exceeded  £1 0  in  value,  and  the 
valoe  Was  not  declared.  There  was  no  suggestion  that  the 
panel  had  been  lost  through  the  felonious  act  of  any  of  tbe 
defaodant'a  servants.  The  only  question  is  one  of  fact, 
namely,  did  tbe  contents  of  the  parcel  exceed  £10  in  value, 
and  the  affirmative  of  that  issue  must  be  established  by  the 
defendant.  It  appeared  in  evidence  that  the  watch  had 
been  purchased  five  or  six  years  ago  of  Messrs.  Rhodes  and 
Son,  the  well  known  jewellers  of  Bradford,  as  a  present  to 
the  plaintiff's  wife.  Its  actual  cost  did  not  appear,  but  the 
aanager  of  Messrs.  Khodea  and  Mr.  Rhodes,  the  son,  proved 
that  3te  actual  price  uf  such  a  watch  was  tlS  15a.    The 


watch  had  been  sent  by  the  lady  to  Messrs.  Rhodes  to  be 
cleaned  ami  repaired,  and  then  returned  to  her  at  Rochdale, 
where  she  lived.  It  was  so  cleaned  and  repaired,  and  then 
returned  by  railway  carefully  picked  up  in  a  box  about  the 
size  of  a  cigar  box,  properly  addressed,  but  without  any 
indication  of  the  nature  of  its  contents,  or  declaration  m 
value.  The  sum  of  £9  10s.,  the  amount  churned  in  the 
action,  was  arrived  at  thus  :  Mr.  Rhodes  and  his  manager 
treated  it  as  a  second-hand  watch,  and  stated  that  if  offered 
to  them  for  sale  they  would  have  given  £8  IDs.  or  £8  16s. 
for  it  and  no  more,  and  would  have  sold  it  again  for  £9  10s. 
I  do  not  think  this  a  proper  test  of  the  value  of  the  watch. 
The  test  is,  what  was  its  fair  value  to  the  Indy,  disregarding 
altogether  any  value  she  might  attribute  to  it  as  a  present, 
pretium  affectionit.  The  watch  when  cleaned  and  repaireii 
by  Messrs.  Rhodes  and  returned  to  the  lady,  which  wax  the 
state  in  which  it  was  when  delivered  to  the  defendants  as 
carriem,  was,  so  to  speak,  as  good  as  new  to  her,  and  in 
answer  to  a  question  from  me  the  lady  said  speaking  as  a 
lady  might  be  expected  very  fairly,  she  thought  the  watch 
would  be  worth  £12  or  £13,  but  of  course  she  could  not  tell. 
I  think,  however,  thnt  evidence  is  more  reliable  than  the 
evidence  of  what  the  watch  would  be  worth  in  a  tradesman's 
shop  to  bay  and  sell  again,  and  that  any  jury  would  be 
bound  to  find  that  the  contents  of  tbe  parcwl  did  exceed  £10 
in  value.  The  defendants  are,  therefore,  entitled  to  the 
protection  given  them  by  tbe  statute,  for  this  is  tbe  very 
sort  of  case  to  which  the  statute  was  meant  to  apply,  and  it 
would  be  most  unfair  towards  common  carriers  to  idlow  the 
public,  whose  goods  they  are  boimd  to  carry,  to  deprive 
them  of  the  protection  of  the  statute  by  undervaluing, 
though  without  any  improper  intention,  tbe  goods  sent,  and 
thereby  bring  the  value  below  the  statutory  limits.  The 
judgment  will,  therefore^  be  entered  for  the  defendants  with 
costs. 


IRISH  AFFIDAVITS  IN  ENGLAND. 

We  gladly  make  the  following  extracts  from  the  colomns 
of  the  Lam  Timet  on  this  subject,  particularly  since  its 
animadversiona  on  the  inconvenience  at  present  existing 
have  been  confirmed  by  Mr.  Oldham  : — 

"  We  have  already  had  occasion  lately  to  refer  to  the 
unsatisfactory  position  of  matters  as  regards  the  swearing 
of  affidavits  in  England  for  nse  in  the  Irish  Courts  and 
offices,  and  it  seems  from  a  communication  which  we  have 
just  received  from  Mr.  Henry  Oldham,  of  Dublin,  who  is 
ap  Irish  Commissioner  for  all  the  English  Courts,  that  we 
have  in  some  respects  under-estimated  the  evils  in  this 
respect,  so  much  ra,  indeed,  that  we  shall  feel  it  oar  dnty, 
on  a  future  occasion,  again  to  refer  to,  and  deal  more  fully 
with,  this  subject ;  the  more  so  because  legislation,  arising 
out  of  exigencies  occasioned  by  the  operation  of  the 
Supreme  Court  of  Judicature  Act,  may  be  looked  for  upon 
the  subject  of  Commissions  for  Oaths  generally.  We  pro- 
pose now  shortly  to  call  attention  to  certain  statutory  pro- 
visions affecting  this  question  as  regards  affidavits  sworn  in 
Ireland  for  use  in  the  EogKah  and  ticotch  Courts  and  offices, 
and  vice  vend.  As  regards  affidavits  for  use  in  the  Irish 
Court  of  Chancery,  the  Chancery  (Ireland)  Act,  1867,  pro- 
vides that '  affidavits,  to.,  in  all  causes,  Ac,  pending  in  tbe 
Court,  shall  and  may  be  sworn  and  taken  in  England  before 
any  Judge  or  person  authorised  to  administer  oaths  in 
England'  (see  SO  &  81  Vict  o.  44,  s.  81).  This  is  an  im- 
portant provision,  the  nature  of  which  is,  we  believe,  not 
known  to  many  English  Commissioners  for  Oaths  in  Chan- 
cery in  England.  Upon  this  subject  our  correspondent 
observes,  '  affidavits  so  sworn  are  constantly  filed  here,  and 
should,  when  sworn  according  to  our  practice,  be  enclosed 
by  the  Commissioner  in  an  envelope,  sealed  and  endorsed 
by  him  with  tbe  title  of  the  cause  or  matter,  and  subscribed 
with  his  signature.'  In  the  case  of  proofs  of  debt  in  tbe 
Irish  Bankruptcy  Court,  similar  facilities  for  swearing  tbe 
necessary  affidavits  exist  both  in  England  and  Scotland. 
As  regards  the  Irish  Courts  of  Common  Law  and  Probate, 
our  correspondent  says,  'There  is  frequently  the  utmost 
delay,  trouble,  and  expense  in  having  sworn  in  England 
affidavits  for  nse  in  these  Courts^'    And  he  adds  upon  this 
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subject,  '  debts  are  often  lost  to  English  creditois  in  pro- 
vincial towns  from  want  of  an  authority  to  take  the  most 
ordinary  routine  affidavits.'  As  regards  the  English  Court 
of  Probate,  the  English  Act  (21  t  22  Vict.,  c.  85,  s.  32) 
provides  '  that  in  Scotland  and  Ireland  affidavits'  for  use  in 
this  Court  '  may  be  sworn  before  any  person,'  Ac,  '  autho- 
rised to  administer  oaths,'  while  as  regards  {he  Irish  Court 
of  Probate,  the  Irish  Act  (22  &.  2S  Vict,  c.  31,  a.  28)  affords 
no  such  facilitiea  for  swearing  affidavits  in  England  and 
Scotland  for  use  in  that  Court,  the  section  in  question  pro- 
viding that  such  affidavits  can  be  sworn  only  before  such 
Commissioners  as  are  directly  authorised  by  the  Irish  Court 
of  Chancery  or  Probate  to  administer  oaths  in  suuh  Courts. 
The  wording  of  this  section  is  such  that  there  is  no  room 
for  doubt  but  that  the  fraiuers  of  it  purposely  omitted  to 
provide  as  is  provided  in  the  corresponding  section  of  the 
English  Act.  The  entire  question  requires  readjustment, 
and,  in  our  opinion,  no  measure  dealing  with  it  will  be 
complete  unless  it  provides  that  a  Commissioner  for  Oaths 
can  take  affidavits  in  all  Courts  in  Her  Majesty's  do- 
minions." 


NOTiiS  OF  ENGLISH  DECISIONS. 
[From  the  Law  Ttma.} 
Attaohmeut  fob  Disobedience  or  Obdeb  to  pboduob 

DOODMSNTS — SeBVANT  FOBBIDDEH  TO  PBODUOB  BT  MaSTEB 

— Cobpobation — CoHHON  Pleas  at  Lahcasteb. — In  obe- 
dience to  the  instructions  of  his  directors,  and  in  disobe- 
dience of  the  order  of  the  district  prothonotikry  of  the  Com- 
mon Fleas  at  Lancaster,  and  of  the  order  of  an  arbitrator, 
the  secretary  of  a  railway  company  ref  nsed  to  produce  before 
the  arbitrator  Aumerous  books  and  papers  of  the  company, 
which  the  attorney  of  the  plaintiff  in  the  case  referred  to 
swore  to  He  material  to  the  plaintiff's  case  :  Held,  that  the 
secretary,  being  in  the  position  of  a  servant,  was  justified  in 
obeying  the  orders  of  his  masters  not  to  produce  the  docu- 
ments, and  a  rule  to  attach  him  for  contempt  discharged. 
Whether  an  action  would  lie  in  such  a  case,  quart:  {Crow- 
ther  v.  Appleby;  Se  Sharplty,  29  L.  T.  Bep.  N.  S.  580. 
C.  P.) 

eguitable  mobtoaoe — aobultent  to  ezeooti  lsoai. 
Mortqaqb  —  Mabbiaoe  Articles  —  Settlihemt  —  Con- 
BTBUOTITE  Notice — Pbiobitt. — In  1866  L.  deposited  with 
a  bank  the  title  deeds  of  certain  real  estate  to  secure  the 
balance  of  his  account,  and  at  the  same  time  he  executed  a 
memorandum  by  which  he  agreed  to  execute  a  deed  for 
l^ally  carrying  out  the  security.  In  1871,  two  days  before 
his  marriage,  articles  were  executed  by  which  he  agreed  to 
settle  the  same  property,  stating,  in  answer  to  inquiries  by 
the  solicitor  of  the  intended  wife  who  prepared  the  articles, 
that  the  property  was  unincumbered,  and  that  the  title 
deeds  were  at  his  banker's  for  safe  custody.  Shortly  after 
the  marriage  a  settlement  was  executed  by  which  he  con- 
veyed the  legal  estate  in  the  property  to  the  trustee  of  the 
settlement.  On  a  bill  by  the  bulk  for  foreclosure.  Held, 
that  it  was  the  duty  of  the  solicitor  to  have  made  further 
inquiries  of  the  baiJc  ;  that  the  intended  wife  must  be  taken 
to  have  had  oonstruclive  notice  of  the  equitable  charge  in 
favour  of  the  bank,  and  that  the  plaintiff  was  entitled  to  a 
fondoBOie :  {Ucafield  v.  Burton,  29  L.  T.  Bep.  N.  a  571. 
Bolls.) 

SeTTLEKBNT — COITBTBUOTIOSr — SHIFTIHO  CLAUSE — POWEB 

OF  caowN  TO  LIMIT  DIGNITIES. — A  testatrix,  by  her  will, 
devised  certain  estates  to  trustees  upon  trust  to  settle  the 
same  in  a  course  of  entail  to  oorrespond  as  nearly  sa  might 
be  with  the  limitatioiiB  of  the  Barony  of  B.,  and  the  provisos 
affecting  the  same.  By  a  clause  in  the  letters  patent 
creating  the  Barony  of  B.,  it  was  provided  that  if  any  person 
taking  under  such  letters  patent  should  succeed  to  the 
Earldom  of  D.,  then,  and  so  often  as  the  same  should 
happen,  the  succession  to  the  honours  and  dignities  thereby 
created,  should  devolve  upon  the  person  who  would  lie 
entitled  thereto  if  the  person  so  succeeding  to  the  Earldom 
of  D.  was  dead  without  issue  male.  A  settlement  was 
executed  under  the  direction  of  the  court,  which  contained 
a  clause  following,  maUUit  mutandu,  the  words  of  the 
shifting  clause  in  the  letters  patent  Lord  B.  (the  person 
taking  under  the  letters  patent)  succeeded  to  the  Earldom 


of  D.  Held  (affirming  the  decision  of  Bacon,  V.C.)  that 
immediately  upon  the  succession  of  Lord  B.  to  the  Earldom 
of  D.,  his  next  brother  became  entitled  in  possession  to  the 
settled  estates,  under  the  shifting  clause  in  the  settlement. 
Stmble,  that  the  Crown  has  not  an  unlimited  power  of 
limiting  d^rnities  in  any  way  that  it  pleases,  and  that  it 
cannot  create  a  mode  of  succession  to  a  title  totally  unknown 
to  the  law  :  (Cope  v.  Earl  De  La  Warr,  29  L.  T.  Bep.  N.  S. 
566.     Ch.) 

PoWEB  OF  APPOINTVENT — EXEOOTIOS — DoOTBIBE  OF 
Ct-fbAb.—  The  donee  of  a  power  of  appointment  of  an 
estate  to  one  or  more  of  the  children  of  A.,  by  his  will 
devised  the 'estate  to  B.,  the  son  of  A.,  for  life,  with 
remainder  to  the  first  and  other  sons  of  B,  (who  were  not 
objects  of  the  power)  in  tail  male.  Held,  that  the  cy-prit 
doctrine  was  applicable,  and  that  B.  took  an  estate  tul : 
XIAme  V.  HaU,  29  L.  T.  Hep.  N.  S.  568.    Bolls.) 


APPOIHTHEHTS. 

SxssioKAL  Ckows  SOLICITOR. — The  Bight  Honourable  the 
Attomey-Greneral  has  appointed  William  Mooney,  Esq., 
Sessional  Crown  Solicitor  for  the  county  of  Westmeath,  vice 
Patrick  Egan,  Esq.,  redgned. 

AcTina  Clxrk  or  trs  Crown Mr.  William  Smartt,  of 

Dublin,  has  been  appointed  Acting  Clerk  of  the  Crown  for 
the  county  of  Limerick. 


LAW  STUDENTS'  JOUENAl. 


THE   SOCIETY   OP   THE   ATTORNEYS   AND 
SOLICITOES   OF    IRELAND. 

Preliminary  Examination  for  Apprentices  to  Attorneys, 
pursuant  to  "  The'  Attorneys  and  Solicitors  Act  (Ireland), 
1866." 

DUBLIN,  HILARY  TERM,  1874. 

Enolisb  Histobt. 

1.  Enumerate  the  Anglo-Norman  kings  to  the  accession 
of  the  house  uf  Planta^net,  and  explain  the  title  of  that 
house  to  the  throne  ? 

2.  Give  the  date  and  some  particulars  of  the  conquest  of 
Ireland  ( 

8.  What  was  the  "  Mise  of  Lewes ! " 

4.  On  what  ground  did  Edward  III.  and  Henry  V., 
respectively,  lay  claim  to  the  throne  of  France  \ 

6.  To  what  event  did  Catherine  of  Arragon  allude  when 
she  stated  that  her  first  marriage  was  made  in  blood  I 

6.  When  and  with  what  object  was  the  order  of  Baroneta 
founded  ? 

7.  Give  the  date  and  some  account  c^  the  dispersion  of 
the  Spuiisb  Armada! 

6.  What  were  the  chief  proviraons  of  the  Bill  of  Rights, 
and  when  was  it  enacted  ? 

9.  What  gave  rise  to  the  war  of  the  Spanish  Succession  I 
Mention  some  of  the  battles  fought  in  it,  and  by  what 
peace  was  it  concluded  ? 

10.  What  war  was  concluded  by  the  peace  of  Aiz-la- 
Ch^tellet 

11.  What  was  the  Cato-street  Conspiracy  ? 

12.  Enumerate  the  Sovereigns  of  England  from  1660  to 
1714,  and  mention  some  of  the  most  remarkable  events  in 
the  leign  of  each ! 


Gboobapht. 

1.  Explain  the  terms  "  Estuary,"  "Meridian,"  "Dedioa- 
tion." 

2.  What  is  the  greatest  longitude  that  a  place  can  have  t 
What  the  greatest  latitude  ? 

3.  What  would  be  our  latitude  if  our  zenith  were  45° 
from  the  celestial  equator ! 

4.  What  is  the  origin  of  the  division  of  a]  circle  into 
360  degrees  t 

6.  Describe  the  couise  of  the  Oulf  Stream,^ 
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6.  Three  peniiunlaa  form  the  aonth  of  Europe  'and  three 
the  (OQth  of  Ana.  Name  them,  with  the  aeas  which 
border  od,  and  the  northern  bonndariea  of  each. 

7.  What  are  the  principal  possessions  of  Great  Britain 
in  America  t 

8.  Describe  the  ooorse  of  the  Missisaipi,  and  name  its 
principal  tributaries. 

9.  Name  the  conntiee  of  England  and  Wales  on  the 
west  coast,  and  the  principal  towns  of  each. 

10.  Where  are  Cape  Cfomorin ;  the  Bivers  Mackenzie, 
Fetchora  ;  the  Hartx  Moantains,  Anoons^  Nankin,  Green- 
obie,  Beyrout  I 


ABdHlORIO. 

1.  What  is  the  rent  of  176a.  2b.  17f.,  at  £2  ISs.  per 
aciet 

2.  What  is  the  price  of  3  cwt.  2  qn.  17  lb*.,  at  £1  6s.  8d. 
perqnartert 

3.  Reduce  15&  9d.  to  the  fraction  of  a  £. 

4.  What  is  the  cash  valne  of  £1,200  Govemment  Stock, 
at  92  J 1 

6.  If  the  rent  of  12a.  2il  80f.  be  £28  Ss.  Od.,  what  would 
be  the  rent  of  69a.  3iu  20p.  at  the  same  rate  ? 

&  What  is  the  interest  of  £571  15s.  for  8  months  at  6 
pereent  ? 

BOOK-KIKFING. 

1 .  What  books  are  used  in  book-keeping  by  double  entry  t 
Explain  the  use  of  each. 

2.  Explain  what  ai«  "  real,"  "  personal,"  and  "  fictitious," 
aeoounts. 

3.  When  yon  open  an  account  for  stock  in  the  ledger,  on 
which  side  would  you  enter  the  cash  in  hand  1 

i.  What  entry  is  made  in  the  journal  when  goods  are 
sold  for  part  cash,  part  on  credit,  and  part  bills  receivable  1 

5.  Open  a  cash  account.  Enter  the  following  transac- 
tioDi^  Slid  balance  the  account 


Cash  in  bank,  ... 

Cash  in  hand,  ... 

i'aid  A.  Jones  amount  of  his  acoonnt, 
Keceived  of  John  Brown,    - 
Paid  amount  of  my  acceptance  of 

John  Smith's  draft,  •  ■ 

House  expenses,       .  .  ■ 

Paid  Wm.  White's  aooount, 
Thomas  Smith  paid  me  amount  of 

his  acctiptance,     .  •  - 

Paid  house-rent,        .  .  • 

Lent  to  John  Smith, 
H.  Williams  paid  to  my  account  at 

bank,        .... 


£   8. 

341  12 
38  6 
46  10 
86  3 

d. 
6 

4 
6 
9 

95  3 
27  9 

218  6 

4 
8 
4 

106  3 
73  2 
28  10 

8 
7 
0 

97    8  10 


LEGAL  AND  LITERARY  DEBATING  SOCIETT. 

On  next  Thursday  evening  (22nd  January)  the  above 

Society  will  hold  its  usual  Weekly  Meeting  at  53,  Lower 

SackvUle-street,  when  an  essay  will  be  read,  by  Mr.  Norris 

Goddard  (ex- President),  on  "The  Science  of  Legislation." 

Spkakibs : 
Mr.  Richard  C.  Hallowes  and  Mr.  Walter  Nolan. 
Ihe  Chair  will  be  taken  at  Eight  o'clock  by  the  President. 
Memben  will  please  note  the  change  in  the  rooms. 


COUBT  FAPEB8. 

LANDED  ESTATES'  COURT. 

Bittlngi  fair  next  Week  ao  far  m  same  are  appointed. 

Before  the  Hon.  Jooaa  Fuhaqah. 

MONOA  r. 

Il  Cbakbxb. — E.  Lloyd,  from  15th. — G.  J.  Alyiner, 
ohjeetioa  to  schedule. — W.  O'Brien,  proposal. — T.  Collins, 
iUoeation.— F.  K.  Torke,  ditto. 


In  Coubt.— S.  Tiemey,  judgment  on  motion  of  25th 
November. — Same,  from  15th. — Church  Commissioners,  to 
be  mentioned. — A  H.  Wood,  from  12tb. — ^Presbyterian 
Widows  Fund,  from  18th.— J.  M'Carthy,  from  14th.— J. 
Sherlock,  final  schedule.— S.  W.  Fox,  from  14th.— A  M. 
St.  Leger,  from  15th. 

Before  Examihkb  (Mr.  M'Donnell). 

M.  Madden,  vouch. — J.  O.  Brennan,  do. — George 
Bennett,  rental  from  14th. 

Before  Exahimcb  (Mr.  Dobbe). 

T.  0.  Sullivan,  vouch. — M.  Goyder,  do.— Julia  Bae, 
rental.— W.  ElUott,  do.— H.  Alford,  ditto. 


TPESDAY. 
In  Chahbkb. — J.  V.  Eildahl,  payment. 

Ih  Codbt.— a  D.  MH^usty,  judgment. — A  E.  Graves, 
examine  'witness. — G.  H.  Walker,  final  schedule. — B. 
Morgan,  do. — M.  W.  Knox,  objection  to  final  schedule. 

Before  Ezaxinzb  (Mr.  Dobbs). 
S.  Quinn,  rental 


WBDNESDA  T. 
IH  Cbakbib. — ^Trustee  Despard,  proposal. 
Itr  CoasT. — Executor  O'Connor,  final  schedule. — R.  W. 
P.  Fitzgerald,  do. — James  Gorman,  ditto. 

Before  Examuisb  (Mr.  M'Donnell). 

M.  Roberts,  vouch. — Trustee  Campbell,  rental.— G. 
Neddrie,  do. — E.  R.  Mahony  and  others,  do. — Administra- 
tor Plunkett,  do. — A.  Wamook,  ditto. 


PRIDA  Y. 
Before  ExAMlirss  (Mr.  Dobbs). 

Church  Commissioners  (Clonfert),  rental. 

Before  ExAiaHU  (Mr.  M'Donnell). 
M.  C.  Osborne,  vouch. — G.  Craig,  as  to  final  notice. 

BALIS  AT  12  o'clock. 

WiLLLUI  Abmstbonq  AND  OTHSBS,  Co.  Fermanagh.- 
lots. 

T.  N.  Ukdbbwood,  Co.  Done<(al. — 2  lots. 
G.  J.  Sbhl,  Co.  Weatmeath, — 1  lot. 
JoHK  KiDD,  City  of  Dublin.— 1  lot. 
Sib  John  Kino,  City  of  Dublin. — 1  lot, 
E.  J.  Coofeb,  City  of  Dublin. — 1  lot. 
Tbdbtbs  Rbtnolds,  Co.  Galway — 1  lot. 
Tbdbtek  Rosinobatb,  County  Clare. — 1  lot. 
J.  T.  Walkbb,  City  of  Kilkenny. — 5  lots. 


COUBT  OP  BANKRUPTCY. 


SUTINQS  FOB  NEXT  WEEK,  w  far  as  appointed. 

HONDA  Y. 

Before  tlie  Chief  Rboistbab,  at  12  o'clock. 


BANKBUFTS 


Patk.  Kendal  Reid 
U'Keardon  and 

Murphy 
Patrick  Carew 
Joseph  Parker 


natitbb  of  sittino  I 


Prove  debts 

Prove  debts  and  vouch 

do 
Title  and  posting 


Cnagh,  timr, 
Lartin  f  Co. 

SuUaxM* 
OMam^Eatm 
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TUESDA  Y. 
Before  the  Cocbt,  at  11  o'clock. 


Potter  and  Gillman 

1st  public  sitting 

LarUn  <f  Co. 

Samuel  Hawkins 

Choose  aasignee  &  final 
examination 

ForigtAe 

Geoi^  Craig 

Final  examination 

Cnmhtim  ^  Co. 

Franda  Cahir 

do 

Dmndm 

Maiy  Clancy 

do 

wrhiu 

Same  matter 

Examine  witnesses 

WkUe 

Cochrane  &  Lyons 

Final  examination 

Perry  <f  Co. 

Bernard  Finigan 

do 

Cronhdm  (f  Co. 

Jamea  Grierson 

do 

Oldham  4  Eaton 

Alfred  Parker 

do 

r^t 

Patrick  Henoesay 

Take  charge  of  Civil 
Service  Building  So- 
ciety as  proved 

nix 

Sylvester  Wallace 

Application  for  certifi- 
cate of  conformity 

Scallan 

Michael  Carroll 

do 

Scallan 

Denis  O'Gorman 

do 

Scallan 

Jadith  Gannon 

.Vfotioo 

R'lbhuon 

P.  E  UeSerancourt 

do 

Bloomfieldi^Bamv 

Harley   Koogh, 

do 

Catey  4  CUu/ 

Miles  Roland 

Examine  witnesses 

UtlcUm  <f  8on$ 

John  Baird 

\udit 

Lot 

Thomas  Fitt 

Audit  and  dividend 

Daniel 

Joseph  Parker 

do 

Oldham  4^  Salon 

Before  the  Chuf  BKHgTBaB,  at  12  o'clock. 


Arthur  Noble 
William  H'Geary 
James  Grierson 
Peter  M'Breen 
Peter  Woods 
Sarah  Meglaughlin 
Sherlock  &  Rourke 


Prove  debts  and  voocfa 

Costs 

Title  and  posting 

Reference 

Vouch  mortgagee's  act. 

Vouch  assignee's  acct. 

Costs 


RoiaUhal 
Smith 

Oldham  4  Eaton 
Parry  if  Co. 
Larkin  <f  Co. 
Larkiti  4  Co. 
Perry  if  Co. 


THURSDAY. 
Befure  the  Court,  at  11  o'clock. 


David  Porter 


Charge  and  discharge    fMrtin  4  Co. 


PR! DA  Y. 
Before  the  Court,  at  11  o'clock. 


Wm.  James  Lister 
Same  matter 
"Thomas  Nolan 
Francis  Cusack 
Joseph  Jermyn 
George  Kugera 
Same  matter 
Michael  CuUinan 
George  Duncan 
Jamca  Coffey 


2nd  composition  sitting 
Final  examination 
'2nd  composition  sittingl&xi^n 
Final  examination 

do 

do 
Examine  witnesses 
Final  examination 

do 
Vudit  and  dividend 


Molloy4  Wattan 
Ijxrhn  q  Co. 


Cobnan^  ffBritn 

Hamilton  ^JOraig 

Tinehr^Son 

Tincler4Son 

Colman 

Colman 

Leachman 


Before  the  (JHIEF  Ukoistbab,  at  12  o'clock. 


John  T.  Manning    Vouch  account 


Findlater  f  Co. 


ADJUDICATIONS  IN   BANKBUPICY. 

Forde,  John,  Ballygsr,  county  Gal  way,  baker,  grocer,  and 
publican.  Sittings,  Friday,  February  6,  and  Tvetda^f 
February  24.    Matliews,  solr. 

Kehoe,  Andrew,  Newtowiibarry,  Wexford,  grocer.  Sittings, 
Tuetday,  February  8,  and  Friday,  Ftbrmry  20.  Hamilton 
if  Craig,  solrs. 

O'Uonnell,  Walter,  of  Waterford,  county  Waterford,  draper, 
trading  as  Walter  U'Donnell  and  Company.  Sittings, 
Friday,  February  6,  and  Tuaday,  Fdtruary  21.  Find- 
later  f  Co.,  solrs. 

Magnire,  Cturles  and  Patrick,  trading  as  C.  Haguire  and  Co., 
High  streer,  Omagh,  county  Tyrone,  drapers.  8ittinK^ 
Friday,  February  ti,  and  Tuesday,  Febru'iry  24.  Larkin 
4  Co.,  Bolre. 

M'Loughlin,  James,  13,  Upper  Stephen-street,  in  the  city  of 
Dublin,  shoemaker.  Sittings,  Friday,  February  6,  and 
Tuaday,  February  24.      Walti,  solr. 

M'Nulty,  Anthony,  of  Swinford,  county  Mayo,  grocer,  shop- 
keeper, and  seedsman.  iSittings,  Frtdtw,  February  6, 
•    and  Tuetday,  February  24.    Haoalton  4  Craig,  holra. 

Roland,  Miles,  Woodlawn,  Galway,  hotel-keeper,  grocer,  and 
farmer.  Sittings,  Friday,  February  6,  and  Tuttdag, 
February  24.     JUeldon  4  Sons,  solrs. 


DUBLIN  STOCK  AND  SHA££  LIST. 


DESCRIPTION  OF  STOCK 

JAMUABT 

Fn. 

Sat. 

Moo. 

Taes. 

WwLlThnr. 

9 

10 

la 

13 

U  1   15 

•Paid 

aowenuoenu 

—    3  p  c  Consols 

9>t 

— 

T 

>'l 

9i|) 

9i» 

—    3  p  c  Reduced    ..            .. 



—     .Sew  3  p  c  Stock 

¥>t 

9a|U 

90|i 

90| 

»0<l 

9<>« 

INUIA  STOCK. 

—  SpcJuly'SO)  Trefble-at 

-  4  P  e  Oct  'Mf  Bk.  of  Irel. 





1071 

^ 

.. 



^ 

^ 

IOl| 

lot 

KUf 

losl 

Banks. 

100    Bank  of  Ireland 

— 

v>t 

302 

1°>i 

mi 



25    Biliemtan  BanUnt  a>.     .. 

S**I 

S7 

S7 

S7i 

57i 



70 

70 

^ 

70 

3t  Mwultr  Bant  (lAmUed) 

8il 

— 

5' 

»I 

31      Do.   »e»  at  £»  premium 

— 

B< 

1 

^ 

— 

go    VatUmal  BaiiJt    .. 

S8 

SSH 

VH 

■W 



IS    jratUmatofLiverp'KUtd) 

i.^H 

^ 

2$    Provindal  Bamt 

llHi 

._ 



— 

— 

to    Royal  Bant        .. 

._ 

a^i 

281 

iSII 

tH 

Steam. 

ICO    city  of  Dublin    ,. 

— 

— 

^ 

lOSii 

-^ 

— 

50    Dublin  A  Llrerpool  Steam 

Ship  BnUdlng.  Co. 

— 

— 

_ 

n 

xd 

— 

10    Dnndalk  (Limited) 

— 

— 

— 

— 

•~ 

.. 

__ 





14/6 

— 

7    Cme  Copper  Jl.a>.(Urd) 
7    Jliit««Co.(^Irel(md(l(rdJ 

^ 

— 

— . 

>9i 

»* 

— 

SI 

^t 

Ifl 

— 

Mlaoeuaneous. 

Alliance  A  Dublin  Com.' 

10          aas,Tiz.:— A 

— 

•Hi 



H 



91 

10                             B 

9k 

— 

•H 

9i 



10                    No.!IC 

9i 



— 

^ 

8i  Dublin  Tramuaf 

7l 



— 

— 

71 

100    Grand  Canal   .. 

.. 

.— 

» 

— 

— 

25    National  AMiuranee          .. 

_ 



tft 

... 

♦71 

a-4-7  PalHotie  Auuranea         .. 

-^ 

^ 

■oil 

lOl 

•oj 

— 

B*Uw«Ta. 

50    Belfast  and  Northern  Cos. 

— 

^ 

_ 

^ 

IKJ 

— 

100    Dnblin  and  Belfast  Jnnct. 

9H 

^ 

?2i 

_ 

^ 

100    Dublin,  Wklow,  &  W'ford 



77 

77I 

■fii 

27    J>o. — usufd  at  £85 





*2k 

100    Gt.  Sonthern  and  Western 

ii3i 

"^U 

mil 

114* 

tHU 

■  141 

100    Midland  Ot.  Western 

9>ii 

421 

»>i 

91 

■>■» 

H 

J3    Waterford  and  Limerick  .. 

ni 

M 

BaUway  Preference. 

100    Belfast  A  NUi'n  Cos,  4  p  c 

— 

— 

— 

n 



■^ 

6i  Cork  A  Uandon,  SI  p  c     .. 

— 

— 

— 

-_ 

^ 

5           Do.           do.         4p.c 

4i 

— 

— 

— 



100    Dnblin  A  Meath  -  1st,  S  p  c 

— 

so 

*« 

-T- 

^ 

50    D..  W.,  *W.,Spc(l8«0) 

.— 

Ul 

— 



— 

50       Do.           do.        (IStS) 

^ 

M 

M 

— 

53. 

100    Gt.  South'n  A  Weat'n  4  p  c 

lOl 

— 

9H 

— 

99* 

100    Hid.  Great  Western,  i  p  c 

— 

— 

III 

III 

SO    Watf  d.  A  Limerick,  ft  p  c  rd 

— 



— 



— 

100    Do.,  4jpe 

<>s 

_ 

<)« 

— 

J« 

"" 

50    Do.,  new  redeemable  ft  p  c 
iuaiw»y  Debeatnres. 

Solf 

*>. 

» 

—    Dublin  A  Heath  41  p  e    .. 



— 

— 

^f 

_ 

— 

—    at.Sonth'n  A  West'D,4pc 

— 

- 



— 

— 

—    Irish  Nth  Westn  1st  0  S  p  c 

100 



... 

— 

100 

—    Midland  Gt.  West'n,  4J  p  c 

Wl 

— 

— 

— 

—    Do.,  41  p  c 

— 

— 

_ 

— 

103 

— 

—    Waterford  A  Central  5  p  c 

— 

- 

- 

— 

99 

— 

'  Shares  not  fully  paid  up  are  given  In  ItaUa. 

nf^«»y  Rate — (>f  Discount-  4  per  cent.,  15th  January,  187^ 
Of  Deposit— 91  per  cent.,  8th  January,  lb74. 

Name  Days— January  »th,  and  February  ISth,  1874. 
.\ceount  Days— January  30th,  and  Kebrasry  13th,  1674. 

On  Saturdays  business  eommeneea  at  11  80  a.m.,  and  the  Stock 
Brokers  OtBces  close  at  1  pjn. 


LEGAL    POSTINGS: 


LANDED    ESTATES'    COURT. 

COUNTY    OF    CARLO W. 

SALE, 
On  FRIDAY,  the  ith  day  of  FEBRUARY,  1874. 

In  the  Matter  of  »  'I'    O         BE         SOLD 

m-     u  f?'L?**^°'«T-....      (.1  BY    AOCTION, 

ESlzabelh  l!.leon<iraWiddnp>-  before  the 

Owner  and  Petitioner.       >         Honourable  Judge  Flanagan, 

At  the 

Landed  Estates'  Court,  Four  Courts,  Inns'.quay, 

In  the  City  of  Dublin, 

On    FRIDAY,    the    6th    day    of    FEBRUARY,    1874, 

At  the  hour  of  One  o'clock  in  the  afternoon. 

In  One  Lot, 

The  Lands  of  Ballyshanoarragli,  being  part  of  the  Manor  of  ClosMgal, 

otherwise  Himtingdon;    the  Lands  of  Croweagrore,  Lackabag,  and 
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KUdtTin  Yillage,  eontainiiig  In  tbe  whole  SSOa  Or  20p  «tstuta  maamre, 
dtaaU  in  tbe  Baronj  of  Seint  Mollins,  end  Coun^  of  Cerlow,  held 
under  (ee-fuin  gnat  dated  the  ISth  day  of  December,  18M,  made  In 
pennaDoe  of  tlw  proTiaioDa  of  the  Renewable  Leaeehold  Convenion 
Act,  sabjact  to  the  Tcarl;  fee-fum  rent  of  £40<  3>  Id,  and  producing 
a  larofit-rent  of  £212  2i  lid  per  annom. 
Dated  this  10th  da;  of  December,  1878. 

C.  E.  D0BB8,  Examiner. 
J.  D.  MELDON  A  80N8,  Solidtore  having  carriage  of  Balei 


DEBCKIPTIVE    FABTICULABS. 

The  Bitate  to  be  eold  ia  encloeed  In  a  ring  fence.  The  Lands  are  of 
good  quality,  well  watered,  judidoualj  dirided  and  fenced,  situate 
within  a  ^ort  distance  of  tiw  excellent  market  towns  of  Tullow, 
Caiiow,  and  Newtownbany.  The  property  is  admirably  rituated  as  to 
rosds,  rlTers,  and  rlTulets,  and  divided  into  flelda  of  all  dxea,  well 


For  Rentals,  Maps,  and  further  partlculaia,  apply  to  the  Registrar's 
OOm,  Landed  Eataee'  Court,  Dublin; 

CHARLES    TAYLOR,   Esq.,    Solicitor   for    the    Owner,    32 
Haroourt-street,  Dublin;  and  14  High.«treet,  Wexford; 

FREDERICK   SUTTON,  Esq.,  Solicitor,  Z2  Harconrt-street, 
Dublin; 

ItARK   C.    BENTLEI,  Eaq.,  Solicitor,  33  Barcourt-street, 
Dublin;  or  to 

JA8.  DILLON  MELDON  A  SONS,  SoUdtors  having  carriage 
of  tlie  Sale,  14  Upper  Ormond-qnay,  Dutdln. 


In  tbe  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTT    OF    HATO. 

SAI.  E, 
On  FJUDAT,  the  80<A  dag  of  JANUARY,  1874. 


In  tbe  Matterof 
tbe  Estate  of 
Charlea    Joseph    O'Donel 
and   John    Nolan    Ferrall, 
Baqnirea,  Trustees  for  SalCj 
under  the    Will   of  JudithI 
Man  O'Donel,  Deoeaaed, 
Ownoa  and  Fetitioners.  J 


T  ^ 


BE*    SOLD, 

On  FRIDAY, 

The  30th  day  of  JANUARY,  1874, 

Before  the 

Honourable  Judge  Flanagan, 

At  tbe 

Landed  Estates'  Court,  Dublin, 

At  the  Hour  of  Twelve  o'dock  noon. 

In  Two  Lota, 

The  following  Valuable  Fee-farm  Estate,  dtaate  In  the  Barony  of 
Gallen,  and  County  of  Hayo  :— 

LOT  1. 
That  part  of  the  three  divided  fifth  parte  of  the  Lands  of  Llssdoran, 
Smown  on  the  Ordnance  Survey  as  KnockavUla,  and  part  of  Lladur- 
taon,  containing  2U6a  Ir  83p  statute  measure,  held  under  fee-farm 
glial,  dated  24th  July,  1867,  and  subject.  In  conjunction  with  Lot  2, 
to  the  fec-fann  rent  of  £10  Ss  Id,  with  12d  per  pound  Receiver's 
fees.  This  Lot  produces  a  net  annual  rental  of  £88  2s  lid,  and  will 
be  soM  primarily,  sabtject  to  the  entire  fOe-tenn  rent  and  Recdver's 
teca,  and  bound  to  indemniiy  Lot  3  from  payment  thereot  The 
Ordnuee  Valuatiim  is  £M  U*  Od. 

LOT  ». 

Tbe  otber  pert  of  said  three  divided  fiflh  parts  of  said  Lands  of 
f  iwlissii.  known  <m  tbe  Ordnance  Survey  aa  part  of  BalUntemple, 
containing  142a  Ir  16p  statute  messtire,  held  uuder  said  fee-f^om 
pant,  and  subject,  in  conjunction  with  Lot  1,  to  said  fee-farm  rent 
and  Heoeiver's  fees.  This  Lot  produces  a  net  annual  rental  of 
£<1 14s  3d,  and  win  be  indemnified  against  payment  of  said  fee-farm 
rant  by  Lot  1.    The  Ordnance  Valuation  of  this  Lot  Is  £48  10s  Od 

Dated  this  18tb  day  of  December,  1878. 

HENRY  ROBERT  GREENE,  Chief  Clerk. 


DSSCRIFTIVE  FAR'nCULARS. 

The  tdregdng  Lands  are  situate  within  one  mile  of  Swinford,  five 
of  Kllthnagh,  lire  of  Foxford,  seven  of  Charlestown,  and  nine  of 
Ballyfaaaida,  all  ilrst-claas  market  towns  and  fairs. 

Tbere  Is  •  station  on  the  Great  Northern  and  Western  Railway  at 
Vo^ocd. 

The  lands  are  of  good  quality,  in  the  handa  of  industrtous  tenants, 
and  well  circumstanced  aa  to  roads,  turbary,  and  water. 

There  is  excelleiit  fishing  In  the  River  Moy,  which  bounds  the  lands 
of  BaDintemple  on  the  North  West 

The  landa  are  not  subject  to  any  arterial  or  other  drainage  charge, 
and  wni  be  add  discharged  of  quit  rent. 

FropoaaJa  for  pordiase  by  private  contnct  will  be  recdved  by  the 
SoUdtor  having  carriage  of  Sale,  and  submitted  to  the  Court  for 
apsnrval,  up  to  the  17th  day  of  Jannai7,  1874,  after  whksh  day  no 
private  offer  can  bo  entertained. 

For  Rentals,  Haps,  and  burther  partlculan  i^iply  at  tbe  Registrar's 
Ufike,  Landed  Estates'  Court,  Four  Courts,  Inns-quay,  Dublin ; 

Mr.  PATRICK  KEANE,  the  Agent  over  the  Estate,  KiidaS, 
Swinford;  and  to 

JOHN    R.   COLFER,   SobcUor  haviqg  carriage  of  Sale,  17 
MaKhant's-quay,  Dntalin. 


IN  THE   COURT  OF  BANKRUPTCT 

(IRELAND). 
BALE    OF 

VALUABLE    LEASEHOLD    PBEMISES, 
IN    THE    CITY    OF    DUBLIN. 

In  the  Matter  of  ^m    Q         BE        SOLD 

Patrick  Nolan,   of   South  I  X  bt 

Great    Oeorge's-street,    In)  PUBLIC    AUCTION, 

tbe  City  of  Dublin,  Draper,  1  on    TUESDAY, 

a  Bankrupt -=-./The  27th  day  of  JANUARY,  1874, 

At  the  Hour  of  Twelve  o'clock. 
By  Order  of  the  Court, 
All  the  Estate  and  Interest  of  the  Bankrupt,  his  Asdgnees  and 
Mortgagece,  to  the  Dwelling-house  and  Premises  known  as  No.  61, 
South  Great  George's-street  and  City  of  Dublin,  held  imder  two 
Indentures  of  Lease,  the  one  dated  tbe  8th  day  of  September,  1845, 
for  80  years,  from  the  2$th  day  of  September,  1S4S,  and  the  otber 
dated  the  80th  day  of  May,  1871,  for  U  year^  from  tbe  29th  day  of 
September,  1875,  at  the  yearly  rent  of  £€0,  payable  quarterly. 

A  Statement  of  Title  and  Conditions  of  Bale,  subject  to  which  the 
Premlaea  will  be  sold.  Is  filed  in  the  OfBoe  of  tbe  Court,  where  soma 
can  be  seen. 

W.  FEERIN,  Chief  Registrar. 
Dated  this  8th  January,  1874. 
For  further  particulars,  apply  to 

MICHAEL  LARKIN  A  CO.,  Sdldtora  having  carriage   of 

Bale,  51,  Dame-etreet; 
CHARLES  HENRY  JAMES,   Official  Assignee,  30  Upper 

Ormond-quay ; 
THOMAS  DILLON,  Auctioneer,  25  Bsdielor's-valk. 

LANDED    ESTATES'   COURT,   IRELAND. 

CODNTIES    OF    ARMAGH    AND    TYBONB. 

SALE, 
<M  FRIDAT,  tktUhdag  of  FEBRUARY,  1874, 

In  the  Matterof 
the  Estate  of 

Robert  Kin^, 

Owner 

Thomas  Hevat,  Pablic 
Officer  of  the  Frovinctal 
Bank  of  Irdand, 

Petitioner. 


Ti  O 


BE      SOLD 


PUBUC    AUCTION, 

Before  the 

Honourable  Judge  Flanagan, 

At  his  Court, 

Landed  Estates'  Court, 

Inns' -quay, 

Dublin, 

On    FRIDAY,    the    8th    day    of    FEBRUARY,    187i 
At  Noon, 
The  followtng  Lots: — 
LOT  2. 
A  perpetnal  Yearly  Rent  of  £14  17s  Id,  payable  out  of  part  of  the 
Lands  of  Ballycullen,  containing  44a  8r  5p,  statute  measure,  dtuate  in 
the  Barony  of  Armagh,  and  other  part  of  tbe  said  Lands  of  Ballycullen, 
containing  100a  Or  14p,  statute  measure,  said  Lot  producing  a  Profit 
Rent  of  £153  19s  4d,  said  perpetual  Yearly  Rent  and  Lands  bdng  hdd 
In  perpetuity  under  the  Church  Temporalities  Act 
LOT  8. 
Fart  of  the  Lands  of  Moygashill,  otherwiae  Moygaahel,  containliw 
36a  Or  82p,  statute  measure.  In  the  Barony  of  Middle  Dungannon,  ana 
County'of  Tyrone,  hdd  under  lease,  dated  31st  December,  1840,  for 
lives  renewable  for  ever,  and  producing  a  Profit  Rent  of  £88  12b  Id. 
N.B.— Lot  1  has  been  sold. 

Private  Proposals  will  be  recdved  by  the  SoUdtors  having  carriaga 
up  to  tbe  19th  day  of  January,  1874,  and.  If  approved  of,  submitted  to 
the  Court 

Dated  this  12tta  day  of  December,  1873. 

J.  E.  MADDEN,  for  Examfaier. 

For  Rentals  and  farther  pirtlcalai*  apply  at  the  Landed  Estates' 
Court,  Inns'-quay,  Dublin ;  to 

The    PROVINCIAL    BANK    OF    IRELAND    at    Dublin, 

Bdfast,  Armagh,  and  Dungannon ;  or  to 
LONGFIELD,   DAVIDSON,   A  KELLY,   SoUdtors  having 
carriage  of  Proceedings,  82  Upper  SackviUe-etrcet,  OubUn; 
and  DungannoiL 

DESCRIPTIVE    PARTICULARS. 
Lot  a. 

The  Lands  of  Ballycullen  are  situate  within  about  five  mUes  of  tbe 
City  of  Armagh,  and  three  from  Trewmount  and  Moy  Station  of  the 
Portadown,  Dungannon,  and  Omagh  Janttion  RaUwsy,  and  Ue 
between  the  Poet  Towns  o  Benburb  and  Moy.  There  Is  a  plentiful 
supply  of  turbary,  and  tlu  Lands  are  Intersected  by  tbe  Ulster  Canal, 
adjoining  the  River  Black*  ater. 

Lot  8. 

Tbe  Lands  of  Moygasbd  are  dtuato  about  one  and  a-half  mUes  from 
the  Town  of  Dungannon.  There  is  a  Beetling  MUl,  Workers'  Houses, 
walls  of  Scutch  Mill,  and  other  buildings  thereon.  There  are  twdve 
good  Beetling  Engines  In  the  Mill,  with  room  for  eight  more.  The 
water  power,  which  drives  a  turbine  wheel,  lately  erected.  Is  good,  and 
generally  available  for  dght  or  nino  months  in  the  year.  Tbere  Is 
also  sn  escdlent  horizontal  Steam  Engine  of  sixteen  horse  power, 
soAdent  to  drive  twenty-four  Beetling  Engines,  extensive  Drying 
Lefts,  and  Capping  Rooms,  fitted  up  In  the  best  manner,  and  Eight 
Houses  for  workmen. 
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In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    OF    CAVAN    AND    CITY    OF    DUBLIN. 


In  the  Hatter  of 
the  Estate  of 
Charlea    Langdale,     Esq., 
Sir  John  Eroionde,  Bart, 
and  othera, 

Owners  and  Petfilonen. 
And  in  the  Matter  of 
the  Estate  of 
Frances  Maria  Home  and 
others, 

Owners; 
And  the  Partition  Act,  1863. 


O       BE       SOLD, 

Before  the 
Hononrable  Judge  Flanagan, 
At  the 
Landed    Estates'    Court, 
Dublin, 
On  FRIDAY, 
The  13th  day  of  FEBRUARY.  1674, 
In  Thirteen  Lots, 
The  following  Valuable  Property: — 
COUNTY     OF     CAVAN 
RENTAL, 
LOT  1. 
The  Lands  of  Derrylane,  containing  67a  8r  S5p  statute  meuure, 
dtnate  In  the  Barony  of  Cloninahon  and  County  of  Cavan,  held  in  fee- 
slmi^e,  and  producing  a  nett  rental  of  £86  9s  7Sd.    The  GoTemineat 
ValuaUon  of  this  Lot  Is  £40  5»  Od. 

LOT  2. 
The  Lands  of  Oarranrusbf  known  on  the  Ordnance  Survey  u  the 
Lands  of  Garryroaa,  containing  333  acres  and  10  perches  statute 
measure,  rituate  in  the  Barony  of  Castlerahan  and  County  of  Cavan, 
held  in  fee-simple,  and  producing  a  nett  annual  rental  of  £248  lis  Od. 
The  GoremD:ient  Valuation  of  this  Lot  is  £224. 

LOT  3. 
Part  of  the  Lands  of  Barecony,  known  on  the  Ordnance  Surrey  as 
Bareconny  (Grattan),  containing  44a  2r  ISp  statute  measure,  situate 
in  the  Barony  of  Castlerahan  and  County  of  Cavan,  held  in  fee-simple, 
and  producing  a  nett  annual  rental  of  £33  3b  3d.  The  Government 
Valuation  of  this  Lot  U  £29  fis  Od. 

LOT  4 

Consists  of  part  of  the  Lands  of  Ballycroft,  known  on  the  Ordnance 
Survey  as  Lower  Lackan,  containing  70a  8r  25p  statute  measure, 
tftuate  in  the  Barony  of  Clonmahon  and  County  of  Cavan,  held  in  fee- 
simple,  and  producing  a  nett  aonoal  rental  (paid  by  one  tenant  who 
holds  under  a  Lease)  of  £73  2s  lOd.  The  Government  Valuation  of 
this  Lot  Is  £69. 

LOT  B 

Contfati  of  other  Part  of  the  aforesaid  Lands  of  Lower  Lackan,  con- 
taining 262a  te  36p  statute  measure,  situate  in  the  Barony  of  Clon- 
malum  and  County  of  Cavan,  held  in  fee-simple,  and  producing  a  nett 
annual  rental  of  £120  Os  9d.  The  Government  Valuation  of  this  Lot 
is  £123  128  Od. 

LOT  6 

Consists  of  Part  of  the  Lands  of  Legglwitt,  known  on  the  Ordnance 
Sur%'ey  as  Lcgawcll,  containing  114a  2r  38p  statute  measure,  situate 
in  the  Barony  of  Clonmahon  and  County  of  Cavan,  and  producing  a 
nett  annual  rental  of  £73  14ft  7d.  The  Government  Valuation  of  this 
Lot  ia  £71  Os  Od. 

LOT  7 

Consists  of  Part  of  the  Lands  of  Lcganny,  known  on  the  Ordnance 
Survey  a«  the  Lands  of  Legaginny,  containing  17to  3r  21p  statute 
measure,  situate  in  the  Barony  of  Clonmahon  and  County  of  (.'avan, 
held  In  fee-simple,  and  produdng  a  nett  annual  rental  of  £67  lOs  Sd. 
The  Government  Valuation  of  this  Lot  is  £93  IBs. 

The  Lands  of  Derrylane,  Lacken  Lower,  Legaginny,  and  Legaweel, 
are  situate  within  one  mllo  of  Crossdoney,  a  station  on  tU^  Midland 
Great  Western  Railway,  and  4  miles  from  the  Town  of  Cavan. 

The  Moorland  on  Legaginny  and  Legaweel  is  capable  of  much  im- 
provement by  a  small  outlay.  The  Lands  are  cheaply  set,  the  tenants 
industrious,  and  pay  their  rents  with  punctuality. 

tb/Q  Lands  of  Garryrosa  and  Barconey  (Grattan)  are  situate  within 
two  miles  of  Oldcaatlc,  a  station  on  the  Dublin  and  Droghcda  Railway, 
and  a  good  fair  and  market  town.  The  Lands  are  of  nice  quality. 
The  tenants  are  industrious,  and  pay  their  rents  with  punctuality. 


RENTAL  OF  THE  CITY  OF  DUBLIN  PROPERTY. 
LOT  I, 
Houses  and  Premlaea,  N08..72,  73,  74,  76,  77,  78.  and  79,  Queen- 
street,  and  Noa  1,  2,  and  3,  Tlghe-street,  in  the  Parish  of  Saint  Paul, 
and  (.Ity  of  Dublin,  held  In  fee-simple,  but  subject,  in  conjunction 
with  Lots  2  and  3  on  this  rental,  to  a  rent-charge  of  £6  12s  4d  sterling. 
Thto  Lot  will  be  sold  primarily,  liable  to  tlie  entire  of  the  rent-charge 
of  £16  128  4d,  and  bound  to  indemnify  Lots  2  and  3  from  psyHient  of 
any  portion  tfioreof.  This  Lot  produces  a  nett  annual  rental  of 
£70  12s  Sd,  and  the  Government  Valuation  Is  £127. 

LOT  2. 

Honse  and  Pronises,  No.  75  Queen-street,  in  the  Parish  of  Saint 
Paul,  and  City  of  Dublin,  held  In  fee-rimple,  but  subject  as  aforesaid 
to  the  aforesaid  rent-cliargc  of  £16  12s  4d,  but  indemnified  against 
same  by  Lot  1.  This  Lot  produces  a  nett  aimual  rental  of  £2d.  'ilie 
Government  Valuation  Is  £22. 

LOT  3 

Consists  of  the  Houses  and  Prcmlst^  Noa.  71  and  72  Queen-street, 
and  Noa  1,  2,  3,  4,  and  Ti  Hendrick-street,  in  the  Parish  of  Saint  Paul, 
and  City  of  Dublin,  iKld  in  fee,  but  suljject  as  aforesaid  to  the  alore- 
aaid  rent-charge  of  £10  \'28  4d,  but  Indemnified  atrainst  same  by  Lot  1. 
This  Lot  produces  a  nett  annual  rent  of  £39  13s  lOJfL  Ttie  Govern- 
ment Valuation  Is  £84  Os  Od. 

LOT  4 

Consists  of  the  Houses  and  Premises,  Nos.  71,  72,  72i.  74,  75,  76,  77, 
78,  79,  80,  81,  82,  83,  84,  85,  86,  87,  88,  *sd,  and  90,  Cork-street,  and 
Co^  Lodge  and  Vauxhall  Lodge,  Cork-street,  and  Houses  and  Pre- 
mises, 48  Marrowbone-lane,  all  in  the  Pariah  of  St  Catherine,  and 


City  of  Dublin,  held  in  conjunction  with  Lots  5  and  6  under  a  I 
for  Uvea   renewable  for  ever,    and   subject  to  the    yearly   rent    of 
£46  8s  Id,  and  producing  a  nett  annual  rental  erf  £42  16a  lO^d. 

This  Lot  will  be  eold  subject  to  the  entire  bead  rent,  and  bound  to 
indemnify  Lots  5  and  6  against  the  payment  of  any  portion  thereoL 
The  Government  Valuation  is  £187. 

LOT  6. 

Consists  of  the  House  and  Premiaea,  No.  78  Cork-street,  in  the 
parish  of  St  Catherine,  and  city  of  Dublin,  held  in  conjunction  with 
Lots  4  and  6  under  Lease  for  lives  renewable  for  ever,  subject  to  the 
rent  of  £46  Ss  Id,  and  producing  a  nett  annual  rental  of  £44  15s  per 
annum.  The  Government  Valuation  of  tlila  ha^  is  £31  10s.  This  Lot 
will  be  sold  Indemnified  against  the  payment  o^^iy  portion  of  the  head 
rent  of  £46  Ss  Id  by  Lot  4. 

LOT  6. 

This  Lot  Gondatfl  of  Houses  and  Premises,  Nos.  46  and  47  Marrow- 
bone-lane, rituate  in  the  pariah  of  St.  Catherine,  and  dty  of  Dublin 
held  in  conjunction  with  Lota  4  and  5  under  Leaae  for  lives  renewable 
forever,  and  subject  to  the  rent  of  £46  Ss  Id,  but  indemnifled  against 
the  psyment  of  any  portion  {hereof  by  Lot  4. 

This  Lot  prodnoaa  a  net  annual  rental  of  £29  15s.  The  Govonment 
Valuation  is  £31. 

A  draft  Fee-Farm  grant,  in  lieu  of  the  Lease  for  lives  renewable  for 
ever,  under  which  Lots  4,  5,  and  6  are  held,  has  been  approved  of  on 
behalf  of  grantors,  and  will  be  executed  to  the  purchaser  at  the  eq^Dse 
of  the  estate. 

The  rant  In  the  grant  will  be  £48  lOs  2d. 
Dated  this  20th  day  of  December,  1873. 

H.  R.  GREENE,  Chief  Clerk. 

For  Rentals,  Haps,  and  further  particulars  apply  at  the  Landed 
Eistates'  Court ;  or  to 

Messrs.  WILLIAM  ROCHE  A  SON,  Solicitors  having  the 
carriage  of  the  Proceedings,  No.  4  Stephen 's-green  North, 
Dublin. 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 

IN    THE    CITY    OF    DUBLIN. 


In  the  Hatter  of 

the  EsUte  of 
Charles    Toole, 
Owner  and  Petitioner, 
^n" 


y      Hoi 

I  Landed 


BE       SOLD, 

Before  the 

Honourable  Judge  Flanagan, 

At  the 

Estates*  Court,  Four  CoortSt 

Dublin, 

day    of    FEBRUARY.    1874. 


FRIDAY,    the    13tb 

At  the  hour  of  Twdvc  o'dock  noon. 

In  Three  Lot^ 

The  following  Valuable  Pn^terty: — 

LOT  1. 

The  House  and  Premises,  No.  2  College-street,  in  the  Paridi  of  St. 

Mark  and  City  of  Dublin,  held  in  Fee-simple,  the  estimated  value  of 

which,  according  to  the  valuation  of  Messrs.  Brasalngton  and  Gale,  Is 

£120  per  annum. 

LOT  2. 
The  Houses  and  Premises,  No.  1  College-street,  in  the  Parish  of  St. 
Mark  and  Cit^  of  Dublin,  held  under  Lease  for  Lives  renewable  for 
ever,  and  last  renewal  thereof,  all  the  Uvea  in  which  are  in  b^ng, 
subject  to  the  yearly  rent  of  £9  sterling,  and  to  a  perpetual  annuity  <rf 
£46  3s  Id. 

The  Premises  have  been  valued  by  Messra  Brassington  and  Gale,  at 
the  annual  rent  of  £80,  which  would  leave  a  net  annual  value  of 
£24  168  Ud.     Immediate  possession  will  be  given  to  a  purchaser. 

LOT  3. 

House  and  Premises,  No.  41  Westmoreland-street,  in  the  Parldi  of 
Bt.  Andrew  and  City  of  Dublin,  bdd  under  Lease  for  Lives  renewable 
for  ever,  and  last  renewal  therettf,  subject  to  the  yearly  rent  of 
£38  5s  7id. 

These  Premises  have  been  valued  by  Messrs.  Brassington  and  Galef 
at  the  yearly  rent  of  £200,  which  leave  a  net  aiuiual  rental  o, 
£171  148  4Jd.     Immediate  possession  will  be  given  to  a  purchaser. 

The  aforesaid  premises  are  situate  in  the  leading  thoroughfiu^  and 
best  part  of  the  City  of  Dublin  for  business. 

For  the  last  seventy  years  a  very  extensive  and  lucrative  seed  buai- 
neas  has  been  carried  on  on  the  iHr^Diaes,  which  aie  in  thorough  repair. 
The  premises.  41  Westmoreland-street^  consist  of  hurge  shop,  having 
frontages  in  Wesimnreland-street  and  College-street,  and  are  at  the 
corner  of  the  street  facing  the  Bank  of  Ireland ;  the  upper  part  of  the 
house  contains  eight  large  rooms,  which  are  well  suited  for  either  a 
dwellinghoutse,  or  coutd  be  let  with  great  advantage  and  profit  as 
officca  There  Is  also  a  good  basement  story  to  the  premises.  Imme- 
diate poiecsiuon  will  be  given, 

The  premises,  No.  1  College-street,  are  well  suited  for  business 
purposes,  and  contains  an  offlcc  on  street  floor,  four  rooms  over,  and  a 
basement  story.     Immediate  possession  of  this  house  will  be  given. 

The  premises,  No.  2  College-street,  consist  oS  a  good  shop  and  back 
offices,  and  upper  portion  consists  of  eight  lai^  rooms,  used  at  present 
as  seed  stores,  well  suited  for  storage  of  all  kinds  of  goods.  Immediate 
possession  of  the  u^^r  and  basement  storios  will  be  given  to  the 
purchaser,  and  the  tenancy  of  the  shop  and  back  office,  which  are  at 
present  let  at  £120  per  annum,  will  terminate  on  the  27th  day  of  May. 
1874. 

Dated  this  23Td  day  of  December.  1873. 

B.  R.  GREENE,  9^ef  Clerk. 

For  Rentala,  Maps,  and  further  particulars  apply  at  the  Landed 
Estates  Court ;  or  to 

Messrs.  WM.  ROCHE  and  SON,  SoUcitors  having  carriage  of 
Sale,  4  Stephen's-green,  North.  Dublin.  ^_^^_^^_ 


Printed  and  Published  by  the  Proprietor,  Johv  FaLco:tER.  ever^  Saturday,  at  £8,  Upper  SackviUe-itreet,ln  the  Parish  of  St.  Thomas 

and  City  of  Dublin.— Sa/ur</oy,  January  17, 1874. 
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No.  366. 


TH£  PKOPOSED  BILL  FOR  BBFOKMINO  THE 
COUNTY  COURTS. 

PsnsncG  the  pablication  of  the  last  of  the  series  of 
articles  which  appeared  in  the  Irish  L&w  Timbs,  in 
NoTember  and  December,  on  the  Connty  Courts,  ve 
were  informed  that  a  Bill  was  in  course  of  preparation, 
for  the  purpose  of  carrying  out  the  objects  so  strenu- 
ously recommended  by  us.  We  thought  it  right, 
acccnrdingly,  to  abstain  from  treating  further  on  the 
subject  untU  we  could  ascertain  the  nature  and  extent 
of  the  proposed  measure,  and  whether  it  was  calculated 
to  satisfy  the  anxious  and  well-grounded  anticipations 
of  that  large  and  influential  class  of  the  community 
who  have  taken  for  so  long  such  a  deep  interest  in  the 
qoeation.  We  have  recently  been  informed,  on  good 
authority,  that  these  anticipations  are  likely  to  be 
disappmnted.  We  have  .not  seen  the  draft  of  the  Bill, 
which,  we  understand,  has  been  completed.  We 
believe  the  members  of  the  Law  Society  have  not  seen  it. 
We  know  that  it  has  not  been  submitted  to  the  Bar, 
through  the  library,  and  at  this  late  period,  immediately 
before  the  assembling  of  Parliament,  this  important 
measure,  fraught  with  such  serious  consequences  to  the 
profession  and  the  public,  has  not  been  referred  to 
either  branch  of  the  profession  for  consideration  or  sug- 
gestion. We  understand  that  it  proposes  to  conrar 
an  equitable  jurisdiction  to  the  extent  of  i;300,  to 
increase  the  common  law  jurisdiction  from  £40  to  £50, 
and  to  confer  an  additional  bankrupt,  probate,  and 
administrative  jurisdiction.  That  the  Chairmen  are 
not  to  be  interfered  with  at  present,  but  a  power  of 
consolidating  some  of  the  counties,  in  the  event  of  death 
cr  retirement  of  some  of  the  existing  Chairmen,  is 
contemplated — thus  doubling  the  duties  on  the  succes- 
sors, with  or  without  any  sufficient  additional  remu- 
neration, as  the  Legislature  may  think  advisable. 
That  no  change  is  to  be  made  in  the  offices  of  Clerk 
of  the  Peace  and  Crown  Solicitor,  or  any  other  part 
of  the  present  existing  stafi  of  the  Quarter  Sessions 
and  Civil  Bill  Courts,  and  that,  with  the  exception 
of  the  proposed  extension  of  the  jurisdiction,  all  things 
are  to  remain  as  hitherto. 

We  can  scarcely  believe  it  possible  that  public 
opinion  in  Ireland  is  so  feeble  and  contemptible  in 
the  estimation  of  the  Legislature  as  this  proposed  mea- 
sure would  imply.  At  public  meetings,  in  learned 
societies,  through  the  columns  of  the  press,  in  profes- 
sional and  in  private  circles,  the  necessity  for  more 
complete  changes,  and  a  nearer  approximation  to  the 
County  Courts,  as  established  in  England,  has  been 
canvassed  and  conceded.  The  question  is  settled  in 
the  opinion  of  the  public,  and  no  one  doubted  the 
certainty  of  the  long-looked-for  concessions.  But  what 
do  we  hear  is  the  lame  and  halting  measure  that  is 
about  to  be  thrown  to  what  has  been  stigmatised  "  the 
Irish  Cerberus?"  A  Bill  increasing  the  duties  of  the 
Chairmen  and  their  Courts,  conferring,  or  rather  bur- 
thening,  them  with  new  jurisdiction,  requiring  an 
acquuntance  with  the  principles  and  practice  of  an 
imp<Htant  and  difficult  branch  of  the  law,  hitherto  un- 
administered  by  them ;  opening  a  door  for  an  immense 
increase  of  bosiness  in  what  may  be  called  the  hitherto 
latent  Utigation  of  the  country,  and  yet  leaving  the  staff 
to  whmn  this  important  increase  of  duty  is  to  be  com- 


mitted in  the  same  condition  in  which  it  has  heretofore 
been.  It  is  simply  impossible  that  a  measure  of  this 
character  can  work,  in  the  interest  of  both  the  pro- 
fession and  the  public  we  exclaim  against  any  timid 
and  piece- meal  legislation — any  short-sighted  policy. 
We  require  and  we  ask  for  a  remedy  suited  to  the 
grievance.  In  the  name  of  the  Civil  Bill  practitioners, 
in  the  interest  of  the  Chairmen  themselves,  but,  above 
all,  in  the  interest  of  the  public,  we  require  that  some 
more  worthy  concession  should,  at  length,  be  made 
to  their  patient  and  long-continued  forbearance.  We 
hope  our  remonstrance  will  not  pass  unheeded ;  if  it 
should,  we  shall,  nevertheless,  consider  it  our  duty, 
as  the  humble  organ  of  professional  opinion  in  this 
country,  to  bring  the  matter  forward  again,  in  the  hope 
of  attracting  the  attention  of  those  who  are  both  willing 
and  able  to  have  its  defects  exposed,  if  not  remedied. 
In  the  meantime  we-  call  on  every  professional  man 
who  feels  an  interest  in  the  subject  and  an  anxiety  for 
the  welfare  of  the  country  to  exert  himself  towards  the 
same  end.  We  hope  every  Irish  member  will  look  to 
this  Bill,  and  watch  its  progress.  This  is  a  subject 
with  which  every  country  gentleman  must  be  familiar. 
Although  of  a  legal  character,  it  is  still  easily  com- 
prehended by  the  lay  portion  of  the  community,  and 
we  emphatically  say  the  fault  will  be  their  own  if  they 
do  not  take  advantage  of  this  opportunity,  and  obtain, 
if  possible,  a  beneficial  and  practicable  measure.  For 
our  part,  we  are  willing  to  give  our  aid  to  any  move- 
ment calculated  to  remedy  the  mischief,  and  shall  be 
happy  to  receive,  and  anxiously  consider,  any  sugges- 
tions we  may  receive  on  the  subject. 

THE  PETITIONS  OF  RIGHT  (IRELAND)  ACT,  1873. 
Our  Correspondence,  in  the  present  issue,  includes  a  • 
communication  from  Mr.  Butt,  in  reference  to  a 
question  mooted  in  our  former  paper  (7  In.  L.  T.  532) 
on  the  recent  Petitions  of  Right  Act.  We  there 
pointed  out  an  error  which  appeared  to  have  crept  into 
the  Act  in  the  interpretation  clause,  which  provided 
that  the  word  "  Court"  should  be  taken  to  mean  Court 
of  "Common  Law,"  instead  of  "  Court  of  Common  Law 
or  Equity,"  and  we  are  happy  that  our  observations  have 
been  the  means  of  evoking  a  confirmation,  on  such  high 
authority  as  that  of  Mr.  Butt,  of  the  opinion  to  which 
we  inclined,  that  the  embarrassment  occasioned  might 
be  surmounted  by  construction,  although,  no  doubt,  it 
opens  up  a  nice  question.  Upon  the  question  thus 
involved  we  might  refer  (in  addition  to  the  authorities 
collected  in  2  Inst.  257)  to  the  case  of  m  re  Millar, 
2  J.  &  Sy.  273,  where  it  was  held  that  the  Acts 
7  Will.  3,  21,  and  9  Will.  3,  »,  did  not  extend  to 
the  Court  of  Queen's  Bench,  in  consequence  of 
which  the  29  Geo.  2,  14,  was  passed;  and  also  to 
the  Queen  v.  CfConnelL,  where  it  was  held  that  the 
provisions  of  1  &  2  Vic.,  37,  applied  to  the  Queen's 
Bench.  Most  certainly,  it  would  seem  to  defeat  the 
spirit  of  the  Petitions  of  Right  Act — the  first  petition 
under  which,  (yGradyt.  The  Queen,  has  just  been  pre- 
sented in  the  Court  of  Queen's  Bench — were  it  to  be 
governed  by  the  literal  rendering  of  the  interpretation 
clause.  And  we  may  add  that,  especially  as  regards 
a  measure  of  its  particular  character,  it  were  to  be 
regretted  if  the  jurisdiction  of  the  Court  of  Chancery 
were  excluded  or  its  application  impeded.    Indeed,  the 
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very  origin  and  progress  of  equity  jurisdiction  is  con- 
nected with  petitions  of  right.  It  appears,  at  least  aa 
far  back  at  King  Edgar,  that  the  Kings  of  England 
exercised  a  power  of  moderating  the  summum  jus 
arising  from  toe  rigour  of  the  law ;  and,  in  the  time  of 
Edwsxd  I.  and  afterwards,  this  power  was  exercised  on 
express  petition  to  the  King,  whom  the  Chancellor 
usually  assisted.  Sometimes,  during  the  absence  of  the 
King  (very  common  for  many  successive  reigns,  during 
their  possession  of  duchies  and  fiefs  in  France,  and 
the  crusades  in  Palestine)  petitions  were  referred 
to  the  Chancellor  alone;  and  at  length  they  were 
regularly  delegated  to  him.  The  form  and  language  of 
Buls  still  present  an  indication  of  their  original — the 
petition  to  the  King.  And  it  is  satisfactory  to  find 
now  that  it  is  more  than  probable  that  the  House  of 
Lords  have,  fortunately,  failed  in  introducing  a  fatal 
error  into  the  36  &  37  Vict  c.  69,  although  their 
intervention  has  succeeded  in  producing  a  cfirtain  degree 
of  confusion.  In  conclusion,  we  would  express  our 
anxiety  that  no  further  time  may  be  allowed  to  pass 
without  framing  the  General  Rules  under  the  Act ;  and 
we  may  observe  that  in  one  case,  already,  we  happen  to 
be  aware,  considerable  inconvenience  has  been  occasioned 
by  the  absence  of  Greneral  Orders. 

THE  COURT  OF  EXCHEQUER. 
The  question,  whether  or  not  the  number  of  Judges  of 
the  Court  of  Exchequer  should  be  reduced,  is  still 
undetermined,  notwithstanding  the  earnest  expression  of 
(niblic  remonstrance  which  the  mere  surmise  of  a  pos- 
sible reduction  has  evoked.  This  procrastination  on 
the  eve  of  the  After-Sittings  and  Circuits  is  deplorable. 
On  Thursday  and  Friday,  htst  week,  the  Court  of  Exche- 
quer, sitting  in  banco,  instead  of  consisting  of  the  consti- 
tutional number  of  four  Judges,  was  represented  by  a 
single  Judge,  whose  decisions  will  be  binding  as  prece- 
dents, not  only  in  his  own  Court,  but  in  the  other  fully 
constituted  Courts  having  co-ordinate  jurisdiction.  It 
is  due,  however,  to  Baron  Dowse  to  say  that  he  did  not 
shrink  from  the  responsibilities,  thus  onerous  (even 
though  it  happened  that  the  cases  pending  were 
unusually  few),  cast  upon  him  by  the  exigency  of 
circumstances;  nnd,  as  he  has  been  misrepresented, 
we  here  print  the  statement  on  the  subject  made  by 

him  at  the  rising  of  the  Court  on  Friday: "I  sat 

yesterday  for  the  Full  Court,  as  the  Full  Court,  and 
I  disposed  of  alt  the  motions  that  were  before  the 
Court  as  the  Full  Court  The  cases  in  the  list  were 
three  in  number.  When  I  arrived  at  the  cases  in 
the  list  I  never  intended— and  no  sensible  man  would 
suppose  I  intended—to  suggest  that  I  should  hear 
the  case  of  Dysart  v.  Montgomery,  part  heard  by 
my  brothers  Fitzgerald  and  Deasy;  and  I  never  said 
one  word  about  the  case  in  that  respect,  nor  Gowan  v. 
Wheeler  for  the  same  reason.  No  such  proposition  was 
made.  There  was  only  one  other  case  in  the  list.  The 
counsel  in  that  case  were  not  present,  and  1  understood 
■when  I  oame  into  Court  that  they  would  not  be  ready, 
and  therefore  the  case  was  never  mentioned.  I  state 
this  on  public  grounds,  and  not  on  any  individual 
ground,  for  I  am  so  much  accustomed  to  misrepresen- 
tation that  I  do  not  care  what  anybody  says  of  me  on 
the  Bench  or  off  it  I  disposed  of  all  the  motions  on 
the  list  yesterday  for  the  Court  of  Exchequer.  There 
were  only  three  cases  for  argument ;  two  of  these  were 
part  heard  by  other  members  of  the  Court  and  myself. 
In  the  other  the  parties  were  not  ready,  and  therefore 
the  Court  rose.  If  people  want  to  make  political  capital 
of  what  occurred  in  this  Court,  they  are  not  to  put 
words  into  my  mouth  that  I  did  not  use.  I  will  not  per- 
mit it    I  am  ready  now  to  dispose  of  any  other  case. 


The  only  thing  is  that  my  brother  Deasy  will  be  here 
to-morrow,  and  it  might  be  as  well  not  to  go  into  any 
case  not  likely  to  be  finished  to-day.  Finally,  just  let 
me  say  if  gentlemen  report  what  takes  place  in  this 
Court,  they  ought  to  report  it  correctly,  and  if  they  are 
not  present  here,  they  ought  to  be  sore  their  informants 
know  what  they  are  talking  about" 


RECENT  CASES  AFFECTING  SOLICITORS. 

There  are  two  caaea  in  Chancery  in  the  current  number 
.  of  our  Report!  affecting  solicitors,  the  first  of  which  will  be 
applicable  to  many  suits  ;  while  the  second,  we  hope,  will 
form  a  precedent  but  rarely  quoted.  In  Hartland  y.  Mvar- 
nil,  before  the  Lord  Chnncellor  (43  Law  J.  Rep.  (N.S.) 
Chanc.  94),  there  had  been  a  foreclosuie  suit ;  a  decree  for 
Bale  ;  several  sales ;  payment  of  the  proceeds  of  sale  into 
Court ;  application  of  the.  proceeds  to  the  discharge  of 
principal  and  interest  due  on  the  mortgage  ;  order  for 
taxation  of  costs  of  all  parties  as  between  aolicitor  and 
client,  including  mortgagee'a  ezpenaea,  and  for  payment  of 
all  lach  ooeta  and  expense*  out  of  the  stock  repreaeotii^ 
the  proceeds  of  sale  ;  and  an  order  for  the  division  of  the 
residae  among  the  peraons  entitled  to  the  property.  There 
were  parties  severally  interested  in  three  undivided  aharea 
of  the  property.  Two  owners  of  such  shares  were  mort- 
gagors ;  the  third  merely  concurred  in  the  sale.  The 
BoUdtors  for  the  plainti^  inchided  in  the  bill  of  coats 
charges  for  interest  on  diabursemeots  made  by  them  in 
carrying  out  the  sales  "as  moneys  disbursed  for  their 
clients."  The  claim  was  made  under  S3  &  S4  Viot,  e.  28, 
B.  17,  as  for  "interest  on  moneys  disbursed  for  clients." 
But  the  taxing-master  disallowed  the  Item,  because  the 
fund  belonged  also  to  other  persons.  The  Lord  Chancellor 
upheld  the  ruling  of  the  taxing  master,  but  withont  oosta. 
It  was  contended,  in  argument,  that  the  Act  was  not 
retrospective,  and  did  not  apply  to  disbursements  made 
before  July  14,  1870.  But  on  this  important  point  his 
Lordship  offered  no  opinion. 

The  other  case  to  which  we  refer  is  Harvey  v.  Ball,  43 
Law  J.  Rep.  (n.s.)  Cbanc.  95.  There  an  order  had  been 
made  on  a  solicitor  to  pay  a  sum  of  money  with  certain 
coats  to  the  receiver  in  the  caose.  The  order  was  endorsad 
with  the  usual  threats  against  property  and  peiaoa.  It  waa 
disobeyed,  and  the  sheriff  seized  under  ifi.ftk.:  the  Hi>licitor 
undertook  to  pay  the  money  by  instalments,  and  the  aheriff 
withdrew.  The  aolicitor  broke  his  undertaking,  and  a 
motion  was  made  to  commit  him.  The  Vice-ChanceUor 
refused  to  make  the  ordrr,  on  the  ground  of  interference 
with  and  departure  &om  the  terms  of  the  ori^nal  order. 
The  moral  of  the  case  i^  obvious. — Tke  Lav  Jottmat. 


LlOAL  Examination. — At  the  recent  preliminary  exami- 
nation for  attorneys'  apprentices  the  following  candidates 
were  successful: — Mr.  Triatram  Curry,  Londonderry  (5th 
place)  ;  Mr.  Charles  S.  Conway,  Tuam  ;  Mr.  J.  T.  Evans 
Boyd,  New  Ross;  Mr.  Fras.  Quin,  Dublin;  Mr.  John 
M'Donnell,  Roscommon ;  Mr.  Wm.  Creagh,  Mallow ;  Mr. 
Henry  Murray  Rynd,  Sandymount  We  understand  that 
these  gentlemen  were  prepared  by  Dr.  Mortimer,  28,  York- 
street,  of  whose  pupils  97  have  passed  on  former  occasions. 

Lboal  CHANOsa — It  is  in  contemplation — tlie  suggestion 
coming  from  the  Treasury — to  reduce  gradually  the  number 
of  flngUah  county  court  judgea  and  Irish  assistant  barria- 
teis,  and  to  increase  the  present  staff  of  resident  magis- 
trates in  Ireland.  Those  county  chairmen  who  retain  their 
posts  will  be  armed  with  more  extended  powers  of  jurisdic- 
tion, and  all  their  time  must  be  given  to  judicial  duties. — 
Corrapondent  daily  paper. 

The  Tichboubns  Case. — Dr.  Kenealy,  the  defender  of 
the  Claimant,  is  a  Cork  man.  He  was  educated  at  Trinity, 
where  he  took  his  degree  of  B.A  in  1840.  In  the  same  year 
he  waa  called  to  the  Irish  Bar,  and  went  the  Mnnster 
Circuit.  Dr.  Kenealy  took  his  doctor's  d^ree  at  an 
English  University.  He  was  called  to  the  English  Bar 
about  1845,  and  became  a  Q  C.  in  1868.  He  is  the  author 
of  several  volumes  in  prose  and  poetry.  His  most  am- 
bitious work — the  "New  Pantomine" — is  dedicated  to 
Chief  Justice  Cockbum. 
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RECENT    SECISIOKS. 


KANCHESTEB  COUNTY  COXTET. 

TuitcUy.  Jan.  6,  187C 

(Before  J.  A.  RnasaLL,  Q.C.,  Jndge.) 

M<GOTEBB  V.  HlHKIT. 

Married    Womeiii'i   Property   Act — Liability    of   married 
woman  to  be  tued. 

B.,  a  married  woman,  carried  on  bvmuit  at  &,  apart  from 
itr  hyubemd,  ami  received  no  attielance  from  him.     The 
properly  aeqitired   in    the  bunnett   <o    carried  on   vat 
admitted  to  be  her  teparate  property,  under  Ike  first  lection 
»/the  Married  Women'i  Property  Act.    She  was  luedfor 
a  balance  of  money  due  for  goode  lupplied  to  her  in  the 
way  of  her  trade. 
Held,  Oiat^the  Wth  tectum  of  the  Act  doe*  not  impote  a 
liability  to  be  eued,  but  only  enable*  a  married  woman  to 
maintain  an  action  in  her  ovm  name  to  recover  earning*  or 
otJter  property  declared  by  the  Act  to  be  t^arate  property. 
W.  Jfann,  solicitor  for  the  plaintiff. 
Smith,  solicitor  for  the  defendant. 

The  plaintiff,  John  M'Govem,  haberdasher,  Union-street, 
Manchester,  sned  the  defendant,  Margaret  Hinkey,  draper, 
95,  Lord-street,  Soathport,  for  a  sum  of  £15  128.,  the 
balance  of  a  debt  of  £85,  which  she  had  contracted  with 
the  plaintiff,  and  the  remainder  of  which  she  had  pud  in 
iostalmenta, 

W.  Mann,  who  appeared  for  the  plaintiff  said  the  defen- 
dant was  a  married  woman,  living  apart  from  her  husband, 
sapporting  and  muntaining  herself  by  her  own  indnstiy, 
and  receiving  no  assistance  from  her  husband,  whom  she 
bad  not  seen  for  five  years.  The  queiition  which  would 
arise  in  the  case  wan  whether  she  was  liable  for  debts  apart 
from  her  husband.  She  was  carrying  on  a  separate  buBiness 
of  ber  own  in  Sonthport,  and  he  might  take  it  that  phe  was 
onying  on  that  business  in  accordance  with  the  first 
section  of  the  Married  Womf-o's  Proprrty  Act,  and  that 
all  the  property  which  she  had  become  entitled  to  since  she 
had  been  carrying  on  the  business  separately  would  be  ber 
•epaiste  property,  held  for  ber  sepnrate  use,  independently  of 
bo'  hosband.  She  was,  therefore,  clearly  possessed  of  pro- 
perty independently  of  hrr  husband,  and  the  11th 
section  of  the  Married  Women's  Property  Act  gave  her  the 
power  to  sue  for  any  debts  that  might  be  owing  to  her  in 
respect  of  that  property.  There  was  certainly  no  section 
in  the  Act  imposiog  on  a  wife  a  liability  to  be  eued  in  her 
own  name,  but  he  suggested  that  the  fact  of  the  Act  having 
vested  property  separately  in  her  and  given  her  the  exclusive 
cnotrol  over  it,  implied  a  liability  in  her  to  pay  debts  in 
respect  of  that  property  or  the  business  by  which  she 
Acquired  it.  Takmg  it  as  a  matter  of  contract,  he  contended 
that  the  fact  of  a  husband  allowing. a  wife  to  carry  on 
bosineas  separate  and  apart  from  him  impliedly  conferred 
upon  her  a  power  to  contract  debts  in  her  own  name.  It 
was  clear  that  in  equity  a  married  woman  might  bind  her 
separate  estate  by  a  contract,  and  it  was  a  question  whether 
she  had  not  power  to  do  so  by  law.  This  property  in  her 
bosineas  was  vested  in  the  defendant,  and  it  was  only  a 
reasonable  inference  that  a  wife  shonld  be  enabled  to  bind 
her  separate  estate  by  a  contract. 

Smith  (of  the  firm  of  Smith  and  Boyer)  argued  that  as  far 
aa  the  Married  Women's  Property  Act  was  concerned, 
there  was  no  implied  liability  such  as  that  contended  for, 
becaose  if  there  had  been  any  intention  to  set  aside  a  long- 
established  principle  of  law,  there  would  have  been  an 
expressed  provision  to  that  effect.  There  was  no  question 
of  separate  estate  in  this  case,  and  no  pretence  that  the 
wife  had  pledged  her  separate  estate. 

His  BoBOOB  said  be  was  not  aware  that  this  question 
had  ever  been  nused  before.  The  defendant  was  a  married 
woman,  living  separately  from  her  husband  and  carrying  on 
bnaineM  separately  from  him,  and  the  goods  in  respect  of 
which  she  was  sned  were  goods  supplied  to  her  in  the  way 
of  her  trade.  Certain  payments  hwi  been  made  on  account 
of  tboae  gooda^  and  she  was  now  sued  for  the  balance 
mnaining  dne.  In  answer  to  the  claim  the  defendant  set  I 
up  the  plea  of  coverture,  and  the  question  was  whether  | 


that  plea  was  a  good  defence.  It  was  perfectly  clear  that 
in  common  law  it  would  be  a  good  defence,  for  a  married 
woman  had  no  power  to  contract  such  a  debt  as  that  in 
question  by  the  common  law.  But  it  was  suggested  that 
under  the  Married  Women's  Property  Act^  sects.  1  and  11, 
the  liability  contended  for  in  the  present  case  was  imposed 
upon  a  married  woman,  not  expressly,  bat  by  implication. 
From  the  language  of  ibe  1st  section  it  struck  him  that  it 
was  clearly  enabling.  It  gave  a  married  woman  the 
power  to  acquire  property  for  her  separate  use,  and  it  did 
not  impose  any  liabity  on  her  that  she  was  not  subject  to 
before.  By  the  11th  section  a  married  woman  was  em- 
powered to  maintun  an  action  in  her  own  name  to  recover 
earnings  or  other  property  declared  by  the  Act  to  be  her 
separate  property.  That  was  clearly  an  enabling  enact- 
ment, and  such  being  the  case  the  question  was  whether 
he  was  to  infer  that  not  only  had  this  ability  been  created, 
but  that  a  liability  had  been  likewise  imposed.  Inasmuch 
as  the  statute  did  not  impose  any  liability  in  respect  to  the 
property  mentioned  in  sects.  1  and  11,  the  liability  of  the 
woman  stood  jost  as  it  did  at  common  law.  But  did  not 
the  statute  iteelf  show  that,  in  expressly  making  her,  in 
sect  12,  liable  in  respect  to  debts  contracted  before  marriage. 
He  could  not,  therefore,  go  beyond  the  letter  or  the  spirit 
of  the  Act,  which  was  clearly  enabling  to  a  woman,  but 
not  rendering  her  subject  to  any  liability  except  such  as 
was  expressly  imposed  upon  her.  He  thought  Uie  liability 
of  the  defendant  stood  just  as  it  did  in  common  law,  and 
she  was  not,  therefore,  liable  in  this  acUon.  He  dismissed 
the  case. 

Smith,  on   behalf  of  the  defendant,  applied  for  oosts, 
which  were  granted. 


BIGHTS  AND  LIABILITIES  OF  FOREIGN 
PRINCIPALS. 

In  no  lees  than  three  reported  cases  within  the  last  few 
months  has  the  attention  of  the  Court  of  Queen's  Bench 
been  directed  to  an  important  rule,  or  rather  exception,  in 
the  law  of  agency,  which  has  been  the  subject  of  much  con- 
troversy, both  in  this  country  and  in  America.  It  is  a  well- 
known  role  that  "where"  (to  use  the  words  of  Blackburn, 
J.,  in  Armitrong  v.  Stoke*,  L.  R.  7  Q.  B.  603,  21  W.  R.  64) 
"  a  person  employs  another  to  make  a  contract  of  purchase 
for  him,  he,  as  principal,  is  liable  to  the  seller,  though  the 
seller  never  beard  of  his  existence,  and  entered  into  the  con- 
tract solely  on  the  credit  of  the  person  whom  he  believed  to 
he  the  pnncipal,  though  in  fact  he  was  not."  And,  con- 
versely, the  undiacloaea  principal  has  the  right  to  come  for- 
ward and  sue  upon  the  contract,  his  rights  and  liabilities 
being  co  relative  (see  Die  Elbinger  Actien-Getelltchaft  v. 
Claye,  L.  R  8  Q.  B.  316,  317).  The  expediency  and 
juf^tice  of  this  doctrine  has  been  doubted,  but  the  mie  of 
law  is  firmly  established.  In  the  three  recent  cases,  how- 
ever, to  which  we  have  referred,  an  important  exception  is 
stated  to  have  been  engrafted  on  this  rule  by  the  usage  of 
trade.  It  is  this  :  that  where  the  principal  resides  abroad 
he  does  not  authorise  his  agent  here  to  create  a  privity  of 
contract  between  himself  and  the  other  contracting  party 
in  this  country,  and  therefore  the  foreign  principal  is  primd 
fade  nmther  entitled  to  sue  nor  liable  to  be  sued  upon  a 
contract  of  purchase  effected  at  his  request  by  his  agent  in 
this  country.  The  distinction  was  adverted  to  in  the 
leading  case  of  Thomion  v.  Davenport  (9  B.  &  C.  78).  In 
that  case  the  principal  who  was  sought  to  be  charged  re- 
sided in  Scotland,  but,  as  the  point  bad  not  been  made  at 
the  trial  at  Nisi  Prius,  the  judges  in  bane  declined  to  take 
it  into  their  consideration.  Lord  Tenterden,  however,  said 
that  where  a  British  merchant  is  buying  for  a  foreigner, 
"according  to  the  universal  understanding  of  merchants, 
and  of  all  persons  in  trade,  the  credit  is  then  considered  to 
be  given  to  the  British  buyer,  and  not  to  the  foreigner  ; " 
and  Bayley,  J.,  said,  "  There  may  be  a  course  of  trade  by 
which  the  seller  will  be  confined  to  the  agent  who  is  buying, 
and  not  be  at  liberty  at  all  to  look  to  the  principal 
Generally  speaking  that  is  the  case  where  an  agent  here 
buys  for  a  house  abroad." 

It  is  to  be  observed  that  in  that  case  the  question  was 
treated  as  one  for  the  jury  (see  per   Lord  Tenterden,  at 
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p.  87)  ;  and  that  was  the  ooune  actusUy  adopted  in  Addixm 
V.  Oandameqid,  4  Taunt.  674.  "  I  left  it  to  the  jury,"  says 
ManBfield,  C.J.  (at  p.  580),  "to  say  whether  this  waa  the 
common  case  of  a  merchant  here  buying  for  his  correspon- 
dent abroad,  on  which  he  charged  a  commission,  or  whether 
it  was  the  case  of  a  factor  buying  goods  for  his  principal." 
Thus  the  learned  Chief  Justice  refers  to  two  different  states 
of  facts,  which  he  treats  as  distinct  and  well-known,  in  one 
of  which  goods  are  bought  for  and  at  the  request  of,  but 
not  on  behalf  of,  a  foreign  merchant,  and  in  uie  other  are 
bought  by  his  agent  in  the  ordinary  sense,  and  he  leaves  to 
the  jury  the  qnestion  which  was  the  state  of  facts  shown  to 
exist  in  the  particular  case. 

In  America,  as  we  have  said,  the  point  has  been  the  sub- 
ject of  considerable  controversy.  Mr.  Justice  Story,  in  his 
work  on  Agency,  §  268,  observes,  "  The  general  rule  obtains 
that  agents  or  factors  acting  for  merchants  resident  in  a 
foreign  country  (as,  for  example,  in  Fiance  or  Germany) 
are  held  personally  liable  apon  all  contracts  made  by  them 
for  their  employers,  and  this  without  any  distinction  vhtthtr 
they  dacnbe  themtdvei  in  the  contract  ai  agenU  or  not.  In 
such  cases  the  ordinary  presumption  is  that  credit  is  given 
to  the  ^fents  or  factors,  and  not  only  that  credit  is  given  to 
the  agents  or  factors  but  that  it  is  exdutivdy  given  to  them 
to  the  exoneration  of  their  employers."  And  elsewhere  he 
speaks  of  this  presumption  as  "  almost  amounting  to  a  con- 
clusive presumption  of  law."  In  the  case,  however,  of 
KirkpaMek  v.  Stainer  (22  Wend.  244),  in  the  Supreme 
Court  of  New  York,  while  a  minority  of  the  judges  adopt, 
the  majority  dissent  from,  these  views,  though  Story,  in  sub- 
sequent editions  of  his  work,  adheres  to  them.  The  editor 
of  Mr.  Paley's  work  on  Agency,  in  1848,  after  disousning 
Story's  note  and  the  decision  in  £irkp<Urick  v.  Stainer  and 
other  American  decisions,  concludes,  "The  subject  of  the 
preceding  note  must  be  considered  as  still  left  in  doubt  and 
uncertainty."  And  the  editor  can  only  add  "  non  noitrum 
inter  vot  tantat  componere  litea.''  In  2  Kent's  Coram.,  630, 
however.  Story's  observations  are  cited  with  disapprovaC 
and  the  decision  in  Kirkpatrick  v.  Stainer  is  relied  upon  as 
proving  that  "there  is  no  distmction  known  to  our"  (».«., 
American)  "  law,  between  an  agent  acting  for  a  foreign  and 
domestic  house."  In  the  last  edition  of  Story  on  Agency 
(1369)  the  learned  editors  have  introduced  words  modifying 
the  pajBsage  cited  above,  in  accordance  with  the  English 
decision  of  Oreen  v.  Kopke  (4  W.  R  598,  18  C.  B.  649), 
which  is  therein  cited,  and  which  was  decided  in  1856.  In 
that  case  a  sold  note  for  1,000  barrels  of  tar  commenced 
"Sold  on  behalf  of  Mr.  Leonard  Roos,  OotUnburg,"  and  was 
signed  "H.  Kopke,  at  agent."  The  bought  note  commen- 
ced "Bought  through  Mr.  H.  Kopke  of  Mr.  L.  Roos, 
Gottenbuig."  It  was  sought  to  make  Kopke  personally 
liable  on  the  contract,  on  the  ground  that  Mr.  Roos  was  a 
foreigner,  but  the  decision  was  in  his  favour.  "  It  is  in 
every  case,"  says  Jervis,  C.  J.,  "a  question  of  intention,  to 
be  gathered  from  the  contract  itself,  and  the  surrounding 
circumstances.  No  doubt,  as  has  been  said  by  learned 
judges  more  than  once,  the  fact  of  the  principal  being  a 
toreigner  is  entitled  to  some  weight ;  but  there  u  no  rnle  of 
law,  as  is  suggested  by  counsel  for  plaintiffs,  that  the  agent 
is  in  all  cases  liable  personally  where  the  principal  is  a 
foreigner  residing  abroad  It  is  in  all  cases  a  question  of 
iutentioii,  capable  of  being  explained  by  the  custom  or 
usage  of  trade,  where  any  such  can  be  shown  to  exist. 
There  was,  however,  do  usage  proved  hers ;  nor  could  there 
be.  It  is  ridiculous  to  suppose  that  an  agent,  for  a  mere 
commission  of  half  per  cent,  would  guarantee  the  perfor- 
mance of  a  contract  for  the  sale  of  1,000  barrels  of  tar. " 
None  of  the  learned  judges  gave  any  opinion  as  to  whether 
tlie  fact  that  the  principal  is  a  foreigner  raises  per  te  in 
ordinary  cases  a  presumption  that  the  agent  makes  himself 
personally  liable  on  a  contract  to  thw  exclusion  of  the 
foreigner — a  presumption  capable  of  being  rebutted,  and  in 
that  case  rebutted  by  the  fact  that  the  written  contract 
purported  to  be  concl'ided  on  behalf  of  the  priucipal  by  the 
agtnt  (M  ageiU  only.  The  judgment  of  Jervis,  C.J.,  would 
seem  to  imply  that,  irrcRpective  of  usage  specially  proved, 
there  is  no  such  piiesumption.  But  in  Annttrong  v.  Stoket 
(L.  R.  7  Q.  B.  698,  21  W.  R.  52),  Blackburn,  J.,  says  (p. 
65),  "The  great  inconvenience  that  would  result  if  there 
were  privity  of  contract  established  between  the  foreign 


constituents  of  a  commission  merchant  and  the  home 
suppliers  of  the  goods  has  led  to  a  course  of  business,  in 
consequence  of  which  it  has  been  long  settled  that  a  foreign 
constituent  does  not  give  the  commission  merchant  any 
authority  to  pledge  his  credit  to  those  from  whom  the  com- 
missioner buys  them  by  his  order  and  on  his  account.  It 
is  true  that  this  was  originally  (nnd  in  strictness,  perhaps, 
still  is)  a  question  of  fitct ;  but  the  inconvenience  of  holding 
that  privity  of  contract  was  established  between  a  Liverpool 
merchant  and  the  grower  of  every  bale  of  cotton  which  is 
forwarded  to  him  in  consequence  of  his  order  given  to  a 
commission  merchant  at  New  Orleans,  or  between  a  New 
York  merchant  and  the  supplier  of  every  bale  of  goods 
purchased  in  consequence  of  an  order  to  a  London  commis- 
sion merchant,  is  so  obvious  and  so  well  known  that  we  are 
justified  in  treating  it  as  a  matter  of  law,  and  saying  that  in 
the  absence  of  evidence  of  an  express  authority  to  that 
effect,  the  commission  agent  cannot  pledge  his  foreign  con- 
stitnent's  credit''  Again,  in  Die  EOnmger  Actien-GetdUchaft 
V.  Claye  L.  R.  8  Q.  B.  313),  Blackburn,  J.,  says  (p.  317), 
"Where  a  foreigner  has  instructed  English  merchants  to 
act  for  him,  I  take  it  that  the  usage  of  trade,  established 
for  many  years,  has  been  that  it  is  understood  that  the 
foreign  constitueDt  hw  not  authorised  the  merchants  to 
pledge  his  credit  to  the  contract,  to  establish  privity 
between  him  and  the  home  supplier.  On  the  other  hana, 
the  home  supplier,  knowing  that  to  be  the  usage,  unless 
there  is  something  in  the  bargain  showing  the  intention  t* 
be  otherwise,  does  not  trust  tiie  foreigner,  and  so  does  not 
make  the  foreigner  responsible  to  him,  and  does  not  make 
himself  responsible  to  the  foreigner." 

Lastly,  in  Hutton  v.  BuUoch  (21  W.  R.  809,  L.R.  8  Q.  R 
834)  the  Court  cited  the  passage  already  quoted  from 
Armstrong  v.  Stokes,  and  expressed  their  adherence  to  it. 

Thus  upon  the  substance  of  the  matter  there  seems  a 
great  unanimity  of  opinion  in  English  Conrts.  If  the  agent 
here  signs  the  contract  in  such  a  form  as  to  exclude  personal 
liability  be  will  not  be  liable  on  'ihe  contract,  although 
his  principal  is  foreign  {Oreen  v?  Kopke,  ubi  tup.) ;  his 
liability  can  only  arise  &om  his  warranty  of  authority  to 
bind  his  foreign  principal.  On  the  other  hand,  if  he  enters 
into  the  oonti-act  in  a  form  which  does  not  exclude  his  per- 
sonal liability,  there  is  no  presumption  iriidng  from  the  fact 
that  he  acts  for  the  benefit  and  at  the  re  jut-st  of  a  foreign 
merchant,  that  he  pledges,  or  is  authorise.!  to  pledge  that 
merchant's  credit.  Further,  from  the  fact  that  the  princi- 
pal carries  on  business  abroaid,  there  is  a  presumption  that 
the  agent  is  not  authorised  to  pledge  his  credit,  but  the 
exact  nature  of  this  presumption  is  doubtful.  According  to 
the  view  expressed  in  Thomson  v.  Davenport,  and  acted  on 
in  Additon  v.  Oandatiequi  (by  Mansfield,  CJ^.),  and  in 
JSlbinger  Aetien-Gaelltchaft  T.  &aye  (by  Mellor,  J.),  the 
question  is  for  the  jury,  but  the  presumption  is  one  on 
which  the  jnry  are  entitled  to  act  in  the  absence  of  rebut- 
ting circumstances.  No  decision  or  dictum  contradicts 
this  proposition.  In  Armstrong  v.  Stoke*  the  point  did 
not  in  the  remotest  degree  present  itself  for  decision,  and 
Blackburn,  J.,  expressly  says  that  this  presumption  "  was 
originally  (and  in  strictness,  perhaps,  still  is)  a  question 
of  fact."  In  Blhingei-  Actien-Qeselltchaft  v.  Claye  the 
question  was  (as  pointed  out  above)  left  to  the  jury  ;  and 
Lush,  J.,  observes  that  on  the  facts  (including  the  fact 
which  charncterised  Addison  v.  Qandatsegui,  that  though 
the  foreign  principal  was  present  at  the  making  of  the 
baigain,  the  English  agent  and  the  other  contracting  party 
treated  one  another  as  principnls  throughout)  there  was 
clear  evidence  in  support  of  the  verdict.  And  lastly, 
in  Hutton  v.  Bulloch  the  whole  matter  was  presented  to 
the  Court  in  the  shape  of  a  special  case,  on  which  the 
Court  dedded  as  a  mixed  question  of  law  and  fact.  It  is 
true  that  Blackburn,  J.,  says  in  Arautrong  v.  Stoket  (and 
the  passage  which  contains  this  sentence  is  repeated  in 
Hutton  V.  Bulloch),  "we  are  justified  in  treating  it  as  a 
matter  of  law,  and  saying  that  in  the  absence  of  evidence 
of  an  express  authority  to  that  effect  the  commission  agent 
cannot  pledge  his  foreign  constituent's  credit."  We  are, 
however,  at  a  loss  to  reconcile  theee  words,  taken  in  their 
strict  sense,  with  the  previous  admission  that  the  question 
is  one  of  fact ;  and  we  cannot  imagine  that  the  learned 
judge  can  ever  have  meant  to  say  Salt  under  no  circum- 
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will  ajury  be  JD8td£ed  in  inferring  the  existence 
of  •  power  in  the  JdngliBh  agent  to  bind  his  foreign  principal, 
or  thkt  m  jnc^e  is  boond  to  direot  a  jury,  as  a  matter  of 
law,  that  in  the  absence  of  expras  authority  from  the 
foreign  principal  no  snch  power  exists.  It  seems  to  us 
that  It  wonld  be  extremely  perilous  to  lay  down  an  absolute 
rule  of  law  upon  matters  which  ought  to  be  governed  by 
the  unge  of  those  ooacemed,  and  we  cannot  bat  think 
that  the  course  adopted  by  Mansfield,  C.J.,  and  sanctioned 
by  the  Court  hi  TAonuon  v.  Davenport,  and  which  has  been 
acted  on  ever  since,  is  a  safer  and  more  prudent  way  of 
dealing  with  the  question. — The  Solicilor't  Journal. 


HUSBAND  AND  WIFE  AS  CONTEACTINO 
PARl'IEM 

We  have  before  us  two  County  Court  decUdons,  which 
introdnoe  a  new  element  of  uncertainty  into  contracts 
altered  into  between  married  persons  and  the  public.  To 
one  of  these  cases  we  have  referred  on  previous  occasions, 
and  shall  adrert  to  again  presently.  The  second  turns 
upon  the  constroction  of  the  first  section  of  the  Married 
Woman's  Property  Act,  being  a  decision  uf  Mr.  Stonor 
upon  a  case  presenting  a  peculiar  state  of  facts.  Before 
cnticising  this  judgment  we  must  confess  to  a  certiiin 
amoont  of  diffidence.  The  cause  was  twice  tried,  and  on 
both  trials  the  learned  Juage  came  to  the  same  conclusion. 
His  Uonoor  recognised  the  difficulty  of  the  case,  but  he  laid 
down  a  broad  proposition  of  law  which  is  open  to  criticism, 
apart  6xHn  the  sniroonding  facts  of  the  case.  The  proposi- 
tioii  of  law  was  this : — ^That  it  is  not  necessary  to  the 
separate  carrying  on  of  an  employment,  occupation,  or 
trade  by  a  married  woman,  within  the  meaning  of  the 
Married  Women's  Property  Act,  1870,  sec.  1,  that  she 
should  Hve  apart  from  her  husband,  but  only  that  her 
husband  should  not  interfere  or  take  part  in  carrying  on 
such  business. 

It  is  cleariy  imposdble  to  say  that  this  is  unsound  in 
point  of  law ;  bat  looking  to  the  object  with  which  the 
Act  was  passed,  can  it  be  taken  to  have  been  the  intention 
of  Parliament  to  protect  married  women  living  with  their 
husbands  t  As  some  evidence  tbat  it  was,  the  County 
Court  Judge  cites  the  13th  section,  by  which  a  married 
woman  is  xoade  liable  to  maintain  her  husband.  For  such 
a  purpose,  however,  this  section  is,  we  think,  of  no  weight, 
but  rather,  on  the  contrary,  contemplates  a  husband  wbo, 
liTing  apart  from  a  wife  having  separate  property,  becomes 
chargeable  to  the  parish.  And  what  are  the  words  of  the 
first  section  I  "The  wages  and  earnings  of  any  married 
woman,  ncquired  or  gained  by  her  in  any  employment,  occu- 
pation, or  trade,  in  which  she  is  engaged,  or  which  she 
uxrries  on  separately  from  her  husband,"  nhall  be  taken  to 
be  her  separate  property.  There  is  nothing  in  these  words 
to  indicate  a  necessity  tor  the  wife  to  be  residing  separately 
from  the  husband,  snd  the  litlle  light  which  de«ided  CKses 
throw  npoo  the  question  seems  to  support  the  view  of  the 
County  Court  Judge,  and  to  make  the  question  one  of 
eridence  on  the  facts  of  each  particulsr  case.  In  Reg.  v. 
Harratd  (lu  Rep.  7  Q.  B.  361 ;  26  L.  T.  Kep.  N.  S.,  616), 
wherein  it  was  sought  to  establish  that  the  Married 
Women's  Property  Act  had  got  rid  of  the  political  disabili- 
ties uf  married  women,  the  Lord  Chief  Justice  spoke  of  the 
Act  as  recognising  and  establishing  the  power  of  married 
women  "to  hold  property."  And  Mr.  Justice  Uannen 
said,  "The  Married  Women's  Property  Act  was  intended 
to  protect  mairied  women  in  the  enjoyment  of  the  rights 
of  piupeity."  These  expressions,  wide  and  geneiAl  as  they 
are,  do  not  leave  room,  as  it  appears  to  us,  for  the  sugges- 
tion that  it  is  contrary  to  the  intention  of  the  Act  that  a 
married  wumau  living  with  her  husband  should  be  incapable 
of  holding  or  enjoying  the  rights  of  property. 

Bat  in  a  previous  issue  we  observed  tbat  we  consider  that 
the  decision  of  the  learned  Judge  opened  a  wide  door  to 
fraud,  because  nothing  can  be  easier  than  for  a  man  to  set 
his  wife  up  in  business  in  a  house  rented  and  occupied  by 
him,  and  whilst  she  earns  money  by  the  separate  carrying 
on  of  this  trade,  for  him  to  obtain  all  the  credit  of  being 
tb*  owner  of  the  business.  Before  dwelling  upon  this 
aspect  of  the  questions,  and  the  protection  which  creditors 
may  thrtnr  round  their  transactions  with  a  mairied  woman. 


we  will  look  at  two  cases  which  are  cited  in  text  books  as 
throwing  some  light  upon  the  construction  of  the  first 
section  of  the  Married  Women's  Property  Act.  Petty  v. 
Andenon  (3  Bing.  170)  was  an  action  of  assumpsit  for 
goods  sold  and  delivered.  The  wife  had  carried  on  business 
on  her  own  account  during  the  imprisonment  of  her  hus- 
band, and  he  having  returned  to  live  with  her  after  his 
discharge,  it  was  held  that  he  was  liable  for  articles  fiir- 
nished  in  this  business  with  his  knowledge,  after  his  return, 
though  the  invoice  and  receipts  were  in  the  name  of  the 
wife,  and  she  was  rated  to  and  paid  the  poor's  and  paving 
rates.  At  the  trial  Chief  Justice  Best,  in  summing  up  the 
case  to  the  jury,  made  a  point  of  the  circumstance  oi  the 
husband  being  in  the  house  where  the  business  was  carried 
on,  assisting  in  the  business,  and  subsisting  on  the  profits^ 
He  directed  the  jury  to  find  for  the  plainti£^  on  the  ground 
tbat  obviously  tiie  wife  was  the  agent  of  the  husband. 
On  the  argument  of  the  rule  for  a  new  trial  the  same 
learned  Judge  said,  "the  husband  took  advantage  of  the 
trade  that  was  carried  on  by  living  on  the  profits,  and  a 
legal  presumption  arises  &om  that  circumstajice  that  the 
w^e  conducted  the  trade  as  his  agent."  He  added,  how- 
ever, "  imdoubtedly  the  presumption  arising  from  his  pre- 
sence might  have  been  rebutted,  but  there  were  no  facts  in 
the  present  case  to  repel  the  presumption."  The  other 
judges,  Mr.  Justice  Park  and  Mr.  Justice  Burroogfa  con- 
sitiered  the  circumstance  of  the  husband  cohabiting  with 
the  wife  conclusive,  Mr.  Justice  Park  dting  Lan0ord  ▼. 
Tilor  (1  Salk.  113),  which  went  directly  to  that  etEect. 
Mr.  Justice  Burrough  said,  "  the  husband  was  present  and 
assisting  in  the  business,  and,  therefore,  clearly  liable  to 
the  plaintiff's  claim."  Ttie  other  case  to  wbich  we  refer  is 
Smallpiece  v.  Dama  (7  C.  ft  P.  40),  where  the  evidence  fell 
short  of  establishing  the  agency  of  the  wife,  and  an  action 
against  the  husband  for  goods  supplied  to  the  wife  in  her 
buHiness,  carried  on  in  his  absence,  failed.  For  nine  years 
the  husband  was  absent,  avoiding  a  bankruptcy  commission. 
During  that  period  the  wife  carried  on  the  business,  and 
the  husband  was  seen  at  the  shop  on  only  two  or  three 
occasions,  and  had  been  present  at  the  marriage  of  two  of 
his  daugters  in  the  neighbourhood.  Baron  Parke  said  that 
this  evidence  was  insufficient,  and  that  the  defendant 
coming  to  his  wife's  house  could  only  make  him  liable  for 
goods  supplied  to  her. 

We  think  it  may  be  fairly  argued  that  if  before  the  pass- 
ing of  the  Married  Women's  Property  Act  it  was  a  question 
in  actions  against  the  husband  for  supplies  to  a  wife  carry- 
ing on  trade,  whether  the  fact  of  his  oohabiting  with  her 
fixed  him  with  liability,  it  most  arise  with  greater  force, 
and  so  as  to  weaken  the  presumption  of  law  against  him 
since  the  passing  of  that  Act.  Before  tbat  Act,  as  Chief 
Justice  Best  said  in  Petty  v.  Anderton,  the  pr«sumptiun 
arising  from  the  (arcumstance  of  the  husband  cohabiting 
with  his  wifa  might  be  rebutted.  The  Act  of  1870  almost 
disposes  of  the  presumption  of  law.  A  married  woman 
may  hold  and  enjoy  the  rights  of  property.  If  she  is 
trading  in  her  own  name,  can  it  be  said  that  there  is  any 
presumption  of  law  at  all  that  she  is  acting  as  the  agent  of 
her  husband  !  We  feel  driven  to  the  conclusion  that  the 
presumption  is  perhaps  stronger  that  she  is  trading 
"separately,"  and  that  the  onus  lies  upon  the  creditor  of 
the  husband  seizing  the  goods  claimed  by  the  wife  to  show 
tbat  she  is  trading  as  the  agent  of  her  husband.  We  can- 
didly confess  that  we  have  arrived  at  this  conclusion  against 
our  first  convictions,  and  strongly  against  oar  inclinations, 
and  in  opposition  to  our  idea  of  what  is  expedient. 

Now  the  business  carried  on  in  the  Croydon  case  was 
that  of  a  lodging-house,  and  the  case  really  set  up  on  the 
part  of  the  claimaut  was  that  whenever  the  husband  inter- 
fered in  the  business  he  was  acting  as  her  agent.  He  paid 
money  to  one  of  the  creditors,  and  requested  him  to  give 
credit  for  it  to  h'ls  wife.  The  invoices  of  the  tradesmen 
were  also  made  out  to  the  wife.  This  latter  fact  we  do  not 
think  of  much  importance,  as  it  is  a  common  thing  for 
tradesmen  supplying  necessaries  to  a  household  to  send  in 
the  invoices  to  the  wife.  The  rate  collector  had  been  told 
that  the  husband  was  tenant  of  the  house,  and  had  so 
entered  it  in  bis  rate  book,  but  the  landlord  was  dead. 
The  facts  will  be  found  more  fully  detailed  and  discussed  in 
the  judgment  of  the  learned  Judge ;  but  w«  think  that  we 
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have  said  enough  to  show  that  there  was  a  pretty  even 
balance  of  evidence  on  the  one  side  and  the  other — in  faroar 
of  the  presumption  of  the  wife  acting  as  the  agent  of  her 
hosband,  and  of  the  wife's  separate  trading.  To  which  side 
under  such  oircomatances  ought  the  law  to  lean?  We 
think  clearly  against  the  separate  trading  of  the  wife.  A 
married  woman  has  it  in  her  power  to  make  it  plain  and 
nnmistakeable  that  she  is  trading  separately,  so  as  to  secure 
the  protection  of  the  Married  Woman's  Property  Act. 
Cohabiting  with  her  husband,  the  law  implies  a  liability  on 
his  part  for  necessaries  supplied  to  ber  order ;  and  the 
Married  Women's  Property  Act  does  not  render  the  wife 
liable  to  an  action  upon  her  contracts.  It  is  hardly  possible 
to  conceive  a  state  of  things  in  which  creditors  could  be 
more  easily  defrauded  ;  and  although  we  feel  constrained  to 
agree  that  the  learned  County  Court  Judge  has  taken  an 
accurate  view  of  the  Act,  we  think  the  facts  of  each  case 
should  be  narrowly  watched,  and  the  onus  thrown  heavily 
on  the  wife  of  establishing  a  separate  trading. 

The  second  County  Court  oase  to  which  we  have  referred 
was  reported  by  us  on  the  20th  ult.,  and  carried  the  right 
of  the  husband  to  relieve  himself  from  liability  for  neces- 
Bariea  supplied  to  his  wife  to  limits  which,  supposing  them 
to  be  reached  by  any  existing  authority,  places  persons 
dealing  with  married  women  in  a  position  of  peril.  Not- 
withstanding Jolly  V.  Bees,  it  is  considered  an  open  question 
whether  a  husband  by  private  prohibition  can  relieve  him- 
self from  liability  for  necessarie-t  supplied  to  the  wife,  more 
particularly  where  those  necessaries  are  not  personal  to  the 
wife  but  peculiar  to  the  household.  Contemplate  for  a 
moment  this  position  of  things  : — A  married  womnn  living 
with  her  husband  unable  to  pledge  his  credit  for  bread.  A 
married  woman  carrying  on  business  in  a  house  occupied  by 
her  husband,  the  rent  of  which  he  pays,  and  to  which  he  is 
rated ;  neither  husband  nor  wife  liable  fi>r  goods  supplied 
to  the  wife  in  such  business.  What  an  absolutely  mon- 
strous state  of  the  law  I  We  say,  therefore,  that  it  behoves 
judges  to  apply  it  with  as  much  caution  as  possible,  and 
to  presume  as  much  as  they  can  against  a  state  of 
circumstances  which  in  effect  is  calculated  to  operate  to  the 
prejudice  of  those  who  have  dealings  with  married  women. — 
The  Law  Tm«$. 


THE  NEW  ENGLISH  JUDGE. 
The  Echo  says  that  Mr.  Amphlett,  the  new  Baron  in  the 
Court  of  Exchequer,  is  the  son  of  the  late  Kev.  R.  H. 
Amphlett,  of  Wychbold  Hall,  Droitwidi,  and  was  bom  in 
1809.  He  was  called  to  the  Bar. at  Lincoln's-inn  in  1834, 
and  in  1858  was  appointed  Q.C.,  and  a  Bencher  of  his  inn. 
He  was  Chairman  of  the  Worcester  Quarter  Sessions,  and 
succeeded  Sir  Roondell  Palmer,  as  President  of  the  Legal 
Education  Association.  He  is  the  first  Equity  lawyer  who 
has  been  promoted  to  the  Conunon  Law  Bench. 

The  Times  observes  that  the  Lord  Chancellor  seems 
determined  to  make  his  Judicature  Bill  a  working  measure, 
if  it  be  possible.  It  is  said  that  the  vacancy  in  the  Court 
of  Exchequer  caused  by  the  resignation  of  Sir  Samuel 
Martin  will  be  filled  by  the  appointnient  of  a  member  of 
the  Chancery  bar ;  that  Mr.  Amphlett  has  been  selected 
for  the  post,  and  has  agreed  to  accept  its  duties.  If  this  be 
80,  the  fusion  has  begun.  A  representative  of  equity  will 
take  his  place  among  the  judges  of  common  Uw,  and  the 
union  on  the  same  bench  of  men  trained  on  opposite  sides  of 
Westminster  Hall— or,  to  speak  more  literally,  Fleet-street 
— will  be  the  first  step  towards  the  establishment  of  a 
common  practice  and  the  mingling  together  of  practitioners 
hitherto  separated.  The  easy  manner  in  which,  as  the 
Timet  ventures  to  believe,  Mr.  Amphlett  will  discharge  his 
new  functions,  will  dissipate  many  fallacies,  and  will  show 
that  it  is  not  difficult  for  a  man  in  the  front  rank  at  the 
equity  bar  to  serve  with  distinction  as  a  common  law  judge. 
It  must,  indeed,  be  remembered  that  Mr.  Ampblett's 
judicial  career  is  destined  to  extend  far  beyond  the  few 
months  during  which  the  systems  of  procedure  at  common 
law  and  equity  are  to  remain  distdmilar,  and  that  it  will  be 
his  especial  duty  to  promote  the  adoption  uf  the  practice 
which  is  to  supplant  both.  The  Lord  Chancellor  has  shown 
himself,   as   might   be  expected,  superior  to  prejudice  in  | 


appointing  »  political  opponent  to  the  vacancy  in  the 
Exchequer.  But  it  must  be  remembered  that,  while  Mr. 
Amphlett  is  a  Conservative  politician,  he  is  a  reforming 
lawyer. 


CONTRACTS  BY  COEPORATIONS  AND  THEIE 
AGENTS. 

Very  numy  cases  have  been  decided  upon  the  <^ration 
of  the  seal  of  a  corporate  body,  in  giving  validity  to  its 
contracts,  and  the  subject  is  one  of  considerable  importance. 
In  the  case  of  The  Mayor  arid  Corporation  of  Kiddermimter 
v.  Hardwict  (29  L.  T.  Rep.  N.  S.  611)  the  corporation  let 
its  market  and  tolls  by  auction.  The  defendant  was  the 
highest  bidder.  The  conditions  of  letting  were  signed  by 
the  defendant  and  by  the  town  clerk  on  behalf  of -the 
corporation.  A  month's  rent  in  advance,  according  to  the 
conditions,  was  paid  by  the  defendant,  and  the  keys  of  the 
markets  were  handed  over  to  him,  but  he  did  not  otherwise 
enter  into  possession.  By  a  resolution  of  the  corporation 
under  their  seal  they  approved  the  letting  to  the  defendant. 
Ho,  however,  fisiled  to  complete  by  finding  the  necessary 
sureties,  and  the  corporation  brought  an  action  against 
him  to  recover  damages  for  breach  of  contract.  We  may 
say  at  once  that  the  case  was  decided  against  the  corporation 
on  two  grounds — (1)  that  there  was  no  such  part  perform- 
ance as  would  entitle  the  defendant  to  specific  performance 
and  the  contract  was  void  for  want  of  mutuality ;  and  (2)  that 
the  contract  was  not  enforceable  as  not  having  been  entered 
into  by  the  corporation  imder  seal,  or  by  an  agent  expressly 
authorised  under  seal.  The  resolution  was  passed  after  the 
breach,  and  thus  too  late  to  operate  as  a  ratification. 

The  point  to  be  considered,  and  which  this  case  so 
admirably  illustrates,  is  this.  As  a  bare  proposition  a 
corporation  must  contract  by  its  corporate  seal,  or  by  its 
agent  duly  authorised  under  seal.  This  bang  wanting, 
under  what  circumstances  will  a  corporation  be  entitled  to 
the  benefit  of  its  contracts  and  to  sue  for  the  breach  of 
them!  llie  case  under  notice  doe<  not  give  us  any 
new  law,  for  we  consider  that  the  principle  was  fully 
established  by  the  Court  of  Common  Pleas  in  the  Fish- 
numger'a  Company  v.  Sobertton  (5  M.  &  G.  131),  where  Chief 
Justice  Tindal  said  that  wherever  there  is  a  part  perform- 
ance, where  the  corporation  have  acted  upon  the  contract 
and  the  other  party  has  had  the  benefit  of  it,  it  does  not 
lie  in  the  mouth  of  either  to  deny  it ;  the  corporation  cannot 
set  up  the  want  of  a  corporate  seal,  nor  can  the  other  side 
take  advant-ige  of  it.  The  case  of  The  Corporation  of 
Kiddermimter  v.  Hardwick  is  chie6y  valuable  in  showing 
what  is  necessary  to  make  a  contract  binding  in  the  absence 
of  the  corporate  seaL 

In  deciding  the  case,  however,  a  dictum  of  Lord  Chief 
Justice  Tindal's  was  commented  upon — a  dictum  which 
caused  the  Chief  Baron  to  hesitate  for  a  while  in  his 
decison.  That  dictum  was  expressed  in  the  case  which  we 
have  ah'eady  cited,  and  was  to  the  e£fect  that  by  suing  upon 
a  contract  made  without  the  corporate  seal,  a  corporation 
admits  that  it  is  binding  upon  them,  and  is  estopped  from 
disputing  it,  or  setting  up  the  objection  in  a  cross  action. 
We  quite  agree  with  the  learned  Chief  Baron  that  merely 
suing  upon  a  contract  in  itself  void  cannot  estop  a  corpora- 
tion from  disputing  its  validity  in  a  cross  action,  and  the 
authority  upon  which  Chief  .Tustice  Tindal  based  his  dictum 
was  a  case  in  which  the  corporation  had  clearly  estopped 
itself  by  a  return  to  a  mandamiu,  which  was  a  matter  of 
record.  But  even  supposing  Chief  Justice  Tindal's  dictum 
to  be  good  law,  we  do  not  see  that  it  would  make  a 
contract  void  in  its  inception  binding  upon  the  other 
contracting  parties,  otherwise  most  assuredly  rati'fication 
under  seal  after  breach  would  have  the  same  effect. 

The  judgment  delivered  by  Baron  Pollock  puts  the 
matter  as  dearly  and  ai  distinctly  as  it  can  be  put.  He 
regards  the  want  of «  seal  in  contracts  by  corporations  (not 
being  trading  corporations)  as  something  more  than  a 
technical  objection,  and  that  the  role  by  which  the  seal  is 
required  is  one  which  it  would  not  be  at  all  safe  to  relax — 
adopting  what  fell  from  the  oourt  in  The  Mayor  of  LwUovi 
V.  Chariton  ifi  M.  k  W.  815).  And  it  is  plain  from  the 
views  expressed  in  all  the  cases  decided  upon  this  point  that 
where  corporations  neither  use  their  own  corporate  seal  nur 
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anthoriae  i^nU  nnder  seal  to  act  for  them,  the  Uw  will 
imply  nothing  in  their  &Toor,  but  will  look  strictly  to  the 
beta  to  BBoertain  whether  the  party  with  whom  they 
ooDtract  biu  ao  far  performed  his  coutract  as  to  entitle  the 
eoipoiBtion  to  apeoiiio  performance. — Lavi  Timet. 


SALES  BY"  TRUSTEES. 


The  question  what  protection  tmstees  are  entitled  to 
claim  bora  their  character  as  such  in  acting  as  vendors  of 
property,  is  one  of  general  importance,  which  is  usofully 
illnstrated  by  a  recent  case  in  which  Vice-Chancellor 
Malins  and  the  Lords  Justices  differed  in  their  views — as 
onfortonately  too  frequently  happens.  In  the  court  below 
the  case  of  Dance  v.  (Mdingham  is  reported  28  L.  T.  Rep. 
N.  S.  891,  and  in  the  Lords  Justices  Court,  29  L.  T.  Rep. 
N.  S.  166.  We  may  mention  that  the  case  is  additionally 
intereoting  by  reason  of  some  observations  of  Lord  Justice 
James  on  the  costs  incnrred  in  consequence  of  reckless 
allmtaons  of  fraud  which  were  made  but  abandoned. 

There  was.  a  sale  of  land  by  trustees,  and  amongst  the 
eooditions  of  sale  were  the  following :  "  (4)  All  recitals 
and  statements  in  abstracted  instruments,  and  in  the  parti- 
eulars  of  sale  shall  be  accepted  as  conclusive  evidence  of 
the  matters  recited,  stated,  or  referred  to.  (5.)  The  title  to 
the  aeyeral  lota  shall  commence  with  an  indenture  dated  the 
12th  March,  1858,  nnder  which  the  premises  became  vested 
in  the  vendors  as  trustees  for  sale,  and  no  earlier  or  other 
title  shall  be  called  for  or  required  except  at  the  purchaser's 
expense  in  all  things,  and  as  the  vendors  are  tmstees  for 
sale,  they  shall  not  be  called  upon  to  enter  into  any  other 
covenant  than  that  they  have  done  no  act  to  encumber." 

In  the  indentare  of  1858  a  settlement  of  1819  was  recited 
vhii^  oouveyed  a  certain  estate  to  trustees  for  the  term  of 
(00  years  npon  tmst  in  the  events  which  happened  to 
iMse  the  snm  of  £3,000  for  the  portions  of  the  children  of 
the  marriage  as  therein  mentioned  and  subject  thereto  the 
isstate  stood  limited  to  the  use  uf  the  husband  and  wife  for 
their  respective  lives,  with  remainder  to  their  first  and 
other  sons  in  tail.  The  trustees  were  unable  to  discover 
this  settlement  of  1819,  and  therefore  inserted  the  fifth 
oondition  in  the  conditions  of  sale.  By  the  deed  of  1858, 
in  the  events  which  happened,  the  plaintiff  in  the  snit 
became  entitled  to  one  tlurty-fifih  share  of  a  residue  of  the 
proceeds  of  the  estate,  which  was  a  very  small  amotmt.  A 
penon  became  the  purchaser  of  the  estate  who  knew  of  the 
ezistenoe  of  the  deed  of  1819. 

The  principal  ground  relied  upon  by  the  bill  was  that  the 
fifth  condition  of  sale  was  unnecessarily  depreciatory,  as  a 
good  marketable  title  conld  be  deduced  by  the  vendors  from 
a  date  anterior  to  the  year  1858,  and  that  the  conditions 
had  materially  prejudiced  the  sale,  and  prevented  various 
persons  from  bidding,  and  that  in  consequnce  the  property 
had  been  sold  at  less  than  its  market  value.  The  sale  was 
also  impugned  on  the  ground  of  fraud,  and  also  on  the 
groond  of  insufficient  advertisements,  bat  neither  of  these 
groonds  was  sustained. 

The  Vice-Chancellor  came  to  the  conclusion  that,  by  the 
axerdae  of  ordinary  diligence,  the  deed  of  1819  might  have 
been  found,  and  disapproved  of  the  condition  inserted  in 
the  oonditiuns  of  sale.  Bat  going  thus  fax  he  hesitated  to 
decide  that  the  sale  was  to  be  set  aside  as  against  an 
innocent  pturchaser.  "With  regard  to  the  duties  of  trustees," 
bis  Honour  said,  "  there  is  very  considerable  difficulty  in 
this  case ;  because,  although  there  may  be  a  remedy  against 
the  trastees,  a  man  who  attends  a  public  auction  bids  for 
property  under  certain  conditions  to  which  he  is  not  party 
or  privy,  the  motive  for  introducing  which  he  knows  nothing 
ot,  and  it  is  very  difficalt  to  aty,  that  if  the  conditions  are 
unduly  restrictive,  the  purchaser  who  attends  the  auction 
must  neoeeaarily  lose  tiie  advantage  of  his  purchase.  I  do 
not  think  the  doctrines  of  this  Court  go  to  that  extent." 

The  Vice-Chancellor  fully  recognised  that  where  the 
porchaaer  had  been  mixed  up  with  the  insularity  of  the 
trustees  he  could  not  receive  the  benefit  of  his  purchase  ; 
but  he  held  that  the  fact  of  his  knowledge  of  the  existence 
of  the  deed  of  1819-^cnowledge  which  others  might  have 
acquired  by  due  diligence — did  not  afiect  his  purchase. 
The  light  of  the  eeilut  jue  tnat  to  file  a  bill  in  sach  a  case 


was  clearly  upheld  )>y  the  Judges  in  both  courts ;  and  the 
Lords  Justices  were  particularly  emphatic  in  saying  that, 
however  small  the  interest  of  the  cettui  que  tnut,  the  right 
would  still  exist  Consequently,  the  point  was  reduced  to 
this — was  the  sale  so  conducted  as  to  bind  the  ceitui  que 
trust! 

As  we  have  said  already,  the  Vtce-Chancellor  recognised 
the  negligence  of  the  trustees  in  not  discovering  the  deed  of 
1819,  but  he  considered  that  the  conditou  of  sale  objected 
to  was  not  so  prejudicial  to  the  propery  as  to  call  for  the 
exercise  of  the  power  of  the  Court  to  deprive  an  innocent 
purchaser  of  his  purchase.  Some  cardinal  doctrines  were 
laid  down  in  the  judgment  of  Lord  Justice  James  which 
should  be  carefully  considered — (1)  The  ceatuis  que  truit 
have  a  right  to  have  their  property  sold  without  anything 
being  done  which  is  calculated  to  depreciate  it.  (2)  The 
pnrd^er  under  a  mere  contract  of  purchase  is  not  entitle4 
to  insist  upon  a  transaction  being  completed  which,  as  be- 
tween the  ceitui  que  trust  and  the  trustees  is  a  breach  of 
trust.  If,  the  Lorid  Justice  reasoned,  the  contract  of  pur- 
chase was  one  which  could  not  be  enforced  against  the 
purchaser  as  baring  its  origin  in  a  breach  of  trust,  neither 
could  he  claim  the  performance  of  it. 

The  Lords  Ju«tices  were  most  particular  in  the  protection 
which  they  threw  around  the  plaintiff,  holding  that  it  would 
be  pesnmi  exempli  to  say  that  where  a  breach  of  trust  has 
been  committed  against  a  cestui  que  trust  interested  in  a 
very  small  share  of  the  trust  property,  the  loss  sustained 
by  him  by  reason  of  the  breach  of  trust  is  so  small  that  it  is 
not  sufficient  to  justify  a  Chancery  suit.  Upon  this  point 
there  can  hardly  fail  to  be .  general  concurrence  ;  but  the 
position  of  a  purchaser  under  such  circumstances  seems  to 
be  one  of  considerable  hardship.  True,  be  was  reminded, 
that  he  had  a  remedy  against  the  trustees,  but  what  remedy 
the  Court  did  not  proceed  to  say, — The  Law  Times. 


CORPORATIONS  AND  SUBPCENA  DUCES 

TECUM. 

It  is  an  old  saying  that  a  corporation  has  neither  soul 
nor  conscience,  and  now  it  appears  to  have  other  advan- 
tages besides  these  over  private  persons.  ApparenUy  it 
enjoys  the  privilege  of  defying  even  a  subpcena  duces  tecu/m, 
one  of  the  most  formidable  processes  with  which  the  law 
of  England  has  orm^  the  Courts  of  Law  and  Equity.  In 
the  celebrated  case  of  Amey  v.  Long,  9  East.  472,  Lord 
Ellenborough,  in  delivering  tiie  unanimous  judgment  of  the 
Court  of  Queen's  Bench,  repudiated  the  argument  ad- 
vanced by  Sir  Vicary  Gibbs  and  Garrow,  that  that  which 
is  commonly  called  a  writ  of  subjmna  duces  tecum  was  not 
of  compulsory  obligation  in  the  law.  Lord  Ellenborough 
then  said  : — "  The  right  to  resort  to  means  competent  to 
compel  the  production  of  written  as  well  as  oral  testimony 
seems  essential  to  the  very  existence  and  constitution  of  a 
Court  of  Common  Law,  which  receives  and  acts  upon  both 
descriptions  of  evidence,  and .  coiild  not  possibly  proceed 
with  due  effect  without  them.  And  it  is  not  possible  to 
conceive  that  such  Courts  should  have  immemorially  con- 
tinued to  act  upon  both,  without  great  and  notorious 
impediments  having  occurred,  if  they  had  been  fiimished 
with  no  better  means  of  obtaining  written  evidence  than 
what  the  immediate  custody  and  possession  of  the  party 
who  was  interested  in  the  production  of  it,  or  the  volun- 
tary favour  of  those  in  whose  custody  the  required  instru- 
ments might  happen  to  be,  afforded."  His  Lordship  then 
proceeded  to  say  tiiat  a  witness  served  with  such  a  subpcena 
ought  to  attend  with  the  documents,  and  the  judge  at 
Nisi  Prius  ought,  upon  the  principles  of  reason  and  equity, 
to  decide  whether  production  should  be  required,  and 
whether  the  party  withholding  it  should  be  attached. 
Now,  in  Crowther  v.  Appleby,  reported  in  the  current 
number  of  our  Reports  (48  Law  J.  Rep.  (N.S.)  C.P.  7), 
the  Court  decided  that  it  ought  not  to  attach  the  secretary 
to  a  railway  company,  who  attends  in  obedience  to  such  a 
subpoena,  but  refuses  to  produce  docimients  on  the  grotmd 
that  the  directors  have  ordered  him  as  their  servant  not  to 
do  so.  No  doubt  it  is  an  absurd  dilemma  for  a  servant  to 
be  on  the  one  hand  sent  to  prison  if  he  does  not  produce  a 
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document,  and  on  the  other  to  be  turned  out  of  his  situa- 
tion by  Ids  master  if  he  does.  But  equally  would  it  be 
unjust  if  a  corporation  could  defeat  a  litigant  by  the  simple 
device  of  withholding  docimients  essential  to  the  proof  of  a 
cause.  A  statute  allowing  service  of  such  a  subpoena  on  a 
company,  in  the  same  way  as  a  writ  of  summons  is  now 
served,  and  visiting  the  company  with  fine  for  n^lecting 
to  tend  the  documents  by  a  proper  agent,  might  be  useful. 
Meanwhile  the  best  device  is  to  serve  tubpana  duca  tecum 
on  all  the  directors,  and  on  all  such  oflSdals  as  the  manager 
and  the  secretary,  and  leave  it  to  them  to  satisfy  the  Court 
that  they  have  prohibited  each  other  all  round  from  obeying 
the  process. — The  Zaw  Journal. 


COSSESPONDENCE. 


We  throw  open  the  columns  of  this  Jonmal  most  wtlllngly  for  the 
dlsciuBton  of  subjects  of  interest  to  the  Profession ;  bat  H  must  be 
understood  that  we  do  not  necessartly  agree  with  all  the  opinions 
expressed  by  our  correspondents. 

LeiUri  and  eommuHiealunu  intended  for  publication  and  addrtutd 
lo  The  Editob,  63,  Upptr  SackvilU-tirttt^  Dublin^  mutt  6e  authenHcaUd 
by  the  name  qf  tha  writer,  not  neceMtarilji  for  publication,  tnU  at  a 
guarantee  of  good  faith. 


THE  PETITIONS  OF  RIGHT  (IRELAND)  ACT,  1873. 

TO  tarn  KDITOB  OF   THB  IBI8H  LAW  TIllEB. 

Sib — It  is  only  this  evening  that  I  have  had  the  oppor- 
tunity of  reading  the  paper  in  your  journal  of  the  1st  of 
November,  commenting  on  the  statute  which  I  was  fortu- 
nate enough  to  cany  in  the  last  session,  providing  for  the 
trial  of  "petitions  of  right  in  tbe  Irish  courts." 

Yunr  criticism  on  the  language  of  the  provision  interpret- 
ing the  word  "court"  is  perfectly  well  grounded.  'The 
OQiisaion  of  courts  of  equity  in  that  interpretation  is  calcu- 
lated to  create  some  confusion.  Tbe  omission  is,  however, 
plainly  a  mere  clerical  error,  and  is  so  opposed  to  the  plain 
provisions  of  the  Act  that  there  is  no  danger  of  its  varying 
its  interpretation. 

I  am  anxious,  however,  to  state  that  for  the  said  clerical 
error  I  am  not  responsible.  I  entirely  agree  with  you  that 
tbe  definition  of  tbe  word  court,  and  some  of  the  other  defini- 
tions which  follow,  are  altogether  unnecessary,  and,  there- 
fore, mischievous.  They  were  not  contained  in  the  bill  as  it 
passed  the  House  of  Commons.  It  left  that  House  in  the 
shape  in  which  I  originally  drafted  it.  The  definitions  were 
introduced  "  tx  majuri  cauteld  "  in  the  House  of  Lords. 
I  have  the  honour  to  be, 

Your  faithful  servant, 

IsAAO  Butt. 

Scdet-itrttt,  January  Sltt,  1874. 


NOTES  OF  ENGLISH  DECISIONS. 
[From  the  Lav  Times.] 

guasahtzb  —  aoreehent  betwien  guasadtobs  vob 
Equality  of  Liabilitt — Insolvbkct  of  one  Guabait- 
TOB. — Five  directors  of  a  company  gave  their  joint  and 
several  bond  to  a  bank  to  secure  repayment  with  interest 
of  a  loan  made  by  the  bank  to  a  company.  By  an  agree- 
ment made  between  five  persons  interested  in  the  company 
of  the  first  part,  and  the  five  directors  of  the  second  part, 
after  reciting  the  bond,  it  was  agreed  that,  in  pursuance  of 
an  agreement  made  upon  the  treaty  for  the  loan  by  the 
bank,  the  liability  of  the  several  persons,  parties  thereto  of 
the  second  part,  under  the  bond,  should'  be  borne  and 
discharged  by  the  ten  several  persons  parties  thereto 
respectively  in  equal  shares  and  proportions,  and  that 
each  of  the  several  persons  parties  thereto,  would  indemnify 
the  other  nine  Against  all  actions,  &c.,  in  respect  of  the 
loan  by  the  bank  or  in  respect  of  the  bond.  The  company 
was  ordered  to  be  wound  up,  and  the  bank  recovered 
judgment  against  the  obligees  of  the  bond  for  the  whole 
amount  of  principal  and  interest  due  thereunder.  One  of 
the  guarantors  had  become  insolvent.  On  a  biU  by  two  of 
the  guarantors,  who  bad  under  the  judgment  paid  more  than 
their  proportion  of  the  sum  secured  by  the  bond  against 


tbe  other  eight  guarantors  to  enforce  a  rateable  contribution 
from  them  in  respect  of  the  principal,  interest,  and  costs 
recovered  under  the  bond  :  Held  (affirming  the  decision  of 
Lord  Rumilly,  M.B.)  that  all  the  solvent  guarantors  were 
liable  to  contribute  rateably  in  respect  of  the  whole  amount 
recovered  under  the  bont^  and  that  the  extra  liability 
arising  from  the  insolvency  of  one  of  the  garantors  was 
not  to  &U  upon  the  defendants  to  tbe  action  at  law.  The 
bank  made  a  further  advance  to  the  company  upon  the 
personal  security  of  three  of  the  directors.  Five  of  the 
giuuantors  for  the  amount  secured  by  the  bond  signed  an 
agreement  that  they  would  join  tbe  three  directors  in 
guaranteeing  repayment  to  the  bank  of  the  further  advance 
in  equal  proportions  with  the  three  directors.  One  of  the 
five  who  signed  this  agreement  stated  by  his  affidavit  that 
his  signature  (if  be  did  sign)  was  obtained  "  on  the  express 
engagement  and  understanding ''  that  the  agreement  should 
be  signed  by  all  the  guarantors  for  the  sum  secured  by  the 
bond:  Held,  that  tbe  words  "express  understanding" 
were  utterly  unmeaning,  and  that  the  court  would  never 
pay  any  attention  to  a  statement  that  something  was  done 
on  an  express  engagement,  unless  the  engagement  waa 
spoken  to  in  a  manner  which  waa  admissible  in  evidence  : 
{Dallat  V.  WalU,  29  L.  T.  Rep.  N.  S.  699.    Chan.) 

EvtDBHOE— UhSTAMFED    LeTTBB,  OB    OBDBB  FOB  PAT- 

mbbt    of    Monkt — Whkiebb   ADMIB8IBLB— The    Stamp 

Act  1870,  ss.  16,  48,  64 A  letter  or  order  directing  the 

payment  of  a  sum  of  money  out  of  a  partienlar  fund  is  a 
bill  of  exchange  within  the  meaning  of  sd.  16  and  48  of  the 
Stamp  Act  1870,  and  as  such  will  not  be  received  in  evideooe 
unless  it  has  been  properly  stamped  at  the  time  of  the 
making  thereof  :  {Bx  parte  Shellard  ;  Be  Adam*  and  Kirbg, 
29  L.  T.  Rep.  N.  8.  621.    Bank.) 

Shabis — AsaioNHEirT  of— Dbolabatioh  or  Tbust — 
Obdib  and  disposition — Chosi  in  Aotion — ^Thr  Bakk- 
BUPTOT  Act  1869,  s.  15,  subject  6.— A.  was  the  registered 
owner  of  certain  railway  shares,  which  had  been  deposited 
with  him  by  B.  as  security  for  advances.  B.  assigned  the 
shares,  subject  to  A's  charge,  by  way  of  declaration  of 
trust  to  C.  tor  value.  On  B.'b  bankruptcy,  C.  claimed  the 
shares  as  his  property,  subject  to  the  lien  of  A.,  but  the 
registrar  of  the  County  Court  decided  against  him.  On 
appeal :  Held  (reversing  the  decision  of  the  registrar)  that 
the  shares  were  not  in  the  order  and  dispositiun  of  B.,  and 
that  he  held  them  in  trtut  fur  C. :  (£z  parte  Barry ;  Re 
Pm,  29  L.  T.  Rep.  N.  S.  620.    Bank.) 

Fbaddulbnt  oontbbsiom  of  Monet  bt  ah  AoENf — 
Dibsctiom  to  Applt  to  a  given  fcbfobb. — A  stock  and 
share  dealer  was  in  tbe  habit  of  buying  for  S.  gratuitously, 
and  receiving  cheques  on  account  On  the  it7th  Nov.  be 
wrote  informing  !j.  that  £300  Japanese  bonds  had  been 
ofiered  to  him  iu  one  lot,  and  that  he  had  secured  them  for 
her,  and  that  he  had  no  doubt  of  ber  ratifying  what  he  had 
done,  and  inclosing  her  a  sold  note  for  £336,  idgned  in  his 
own  name.  S.  wrote  in  reply,  "  that  she  had  received  tbe 
contract  note  for  Japan  shares,  and  inclosing  a  cheque  for 
£836  in  payment,  and  that  she  was  perfectly  satisfieid  that 
he  had  purchased  the  shares  for  her."  In  fact,  the  bonds 
had  not  been  offered  to  the  dealer  in  one  lot,  but  be  applied 
to  a  stuck  jobber  and  agreed  to  buy  three  at  £112  each, 
but  never  completed  the  purchase.  Held,  that  S.'s  letter 
was  a  sufficient  written  direction  within  tbe  meaning  of  24 
&  25  Vict  c.  96,  8.  75,  to  apply  the  cheque  to  a  particular 
purpose,  viz.,  in  payment  for  the  bonds  :  (Reg  v.  (Jhrittian, 
29  L.  T.  Kep.  N.  S.  164.     C.  Cas.  &.) 


Late  Chief  Babok  Pioot.— It  will  be  seen  by  a  refer- 
ence to  our  advertising  columns,  that  a  Portrait  and  Memoir 
of  this  distinguished  judge  is  to  appear  in  tbe  February 
number  of  the  Dublin  Univertity  Magazine.  At  tbe  same 
time  it  is  announced  that  "Our  Portrait  Gallery,"  which 
formed  an  attractive  and  popular  feature  in  the  Univertity 
from  1839  to  1854,  b  to  be  revived.  Since  the  first 
"Gallery"  closed  in  1854  a  new  generation  of  public  men 
have  appeared,  and  we  doubt  not  that  tbe  Second  Series 
about  to  be  commenced  will  prove  fully  as  attractive  and 
popular  as  the  first 
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LAW  STUDENTS'  JOTTBLSAL. 
NEW  BARAISTERS. 


the 


Moiidai7,  tha  eighth  day  of  Term,  beinjr  "  Call  Bay,' 
Mlowing  gentlemen  were  called  to  the  Bar  : — 
1.  MoLTNiux  Baston,  £iq,,  A.B.,  Univenity  of  Dablin, 
only  eon  of  John  Barton,  of  Mespil-road,  in  tha  county 
of  Dublin,  Esq.     [Mr.  Barton  obtained  the  prize  at 
the  General  Examination  held  on  8th,  9th,  and  10th 
December  last,  and  takes  rank  accordingly,] 
8.  JaIOB  Alkxahskb  Rtmo,  Esq.,  eldest  son  of  James 
Goodlatte  Bynd,  of  Serpentine-aTenne,  in  the  county 
of  Dublin,  l^q.,  solicitor. 
S.  JoBH  B.  CocTUBiut  Di  Vkbs&u,  Esq.,  A.B.,  UniTersity 
of  Dublin,  eldest  son  of  Monsieur  Edward  Coatuiierde 
Yeiaan,  late  of  Paris,  deceased. 
i.  HvoH  Watsoh,    Esq.,    A.B.,    University    of   Dublin, 
second  son  of  Hugh  Watson,  late  of  Stramore  House, 
Gilford,  in  the  coonty  Down,  Esq.,  deceased. 

5.  Thomas  O'SHAUCHViasT,  Esq.,  eldest  son  of  Thomas 

O'Sluuvbnessy,  of  Lower  GanliDer-street,  in  the  city 
of  DubUn,  Esq.,  solicitar.  [Mr.  O'Shaoghnesy  ob- 
tained a  Special  Certificate  of  Honour  at  the  General 
Examination  held  on  8th,  8tb,  and  10th  Dec.  last.] 

6.  Bbbkakd  Dowell  Killt,  Esq.,  A.B.,   University  of 

Dublin,  only  son  of  Tobias  Joseph  Kelly,  late  of  Clon- 
doyle,  in  the  county  of  Galway,  Esq.,  deceasod. 

7.  MlCBABL   Falles    Ltnoh,   Esq.,   A.B.,    University  of 

Dublin,  fifth  son  of  Joseph  Lynch,  late  of  Roebuck,  in 
the  county  of  Cavan,  Esq.,  J.P.,  deceased. 

8.  Chablbs  Loois  Mathksoh,  Esq.,   A.B.,  Univernty  of 

Dobliii,  second  son  of  Robert  Nathaniel  Matbeson,  of 
Ratbmines,  in  the  county  of  Dublin,  Esq.,  Clerk  of  the 
Privy  CoanciL 

9.  Jobs  Hihbt  Bbowh,  Esq.,  A.B.,  University  of  Dublin, 

eldest  son  of  Henry  Brown,  of  Banna,  Aidfert,  in  the 
county  of  Kerrj,  Esq. 


GENERAL  EXAMINATION  OF  ST0DENT3 

Held  at  the  Hall  of  the  King's  Inns,  on  Monday,  Tuesday, 
and  Wednesday,  8th,  9th,  and  10th  December,  1873. 

The  Benchers  have  awarded  to 
Thomas    Ovbbbhd,    Esq.,    AB.,    an    Exhilntion   of    20 

Guineas  per  annum,  to  continaa  for  a  period  of  three 

years  ;  to 
HOLTHBUX  Babtos,  Esq.,  A.B.,  a  Prize  of  20  Guineas ;  to 
ThoiiAB   O'SEAnOHHEaBT,  Esq.,  a  Special   Certificate  of 

Honor ;  and  to 
Chablbs  BfATHSsoir,  Esq.,  A.B., 
Hu«R  Watsok,  Esq.,  A.B., 
R.  Db  Ybbsau,  Esq.,  A.B., 
Jonr  HiCKBT,  Esq.,  A.B., 
J.  H.  Bbowbb,  Esq.,  A.B., 
JoBB  A.  Rtnd,  Esq., 

and 
UiOBOB  Pbhtlajts,  Esq.,  A.B., 


Certificates  of 
having  satisfactorily 

passed  the 
General  Examination. 


THE  SOCIETY   OF  THE   ATTORNEYS  AND 
SOLICITORS    OF    IRELAND. 

HiLABT  Tbbv,  1874. 
At  the  Examination  nf  applicants  seeking  to  become 
Apprentices  to  Attorneys,  held  on  Monday,  the  12th,  and 
Tneaday,  the  18th  of  January,  1874,  tha  following  were 
adjn^fed  by  the  Court  of  Examiners  to  have  passed  said 
Examination,  and  their  names  are  arranged  in  order  of 
merit,  viz.: — . 


1.  MAlTHBlr  COBBIOAH, 

2.  Abthub  E.  Vinciht, 

3.  RoBBBT  J  .POBTBB, 

4.  WiluaK  Wabd, 

5.  Tbistkam  Cubbt, 

8.  AUHOHBUS  RTAK, 

7.  johb  j.  cobv, 

8.  Jambs  Mubfbt, 

9.  Louis  Mbux>b, 

10.  JOBBFH  MAaADI.BT, 


11.  Michael  Molohxt, 

12.  Chablbs  S.  A.  Coxwat, 
1 8.  John  Tbomab  E.  Botd, 
14.  Fbaxcib  W.  Qdik, 

16,  JoHH  M'Donnbll, 

16.  William  P.  l'bbaoe, 

17.  Hehbt  M.  Rtnd, 

18.  Edwabo  Blaquiibb, 

19.  James  Cabuth, 
20..GBOBeB  B.  Cablroh. 


The  other  candidates  on  the  list  have  been  postponed  for 
the  present. 

The  Court  of  Examiners  cannot  grant  permission  to  any 
of  the  candidates  to  compete  at  the  Society's  Prize  Exami- 
nation in  Michaelmeis  Term  next. 

The  President  (Sir  Richabd  J.  T.  Obpbn)  distributad  the 
following  Prizes  awarded  to  successful  candidates  at 
Michaelmas  Term,  1878,  Examinations,  viz. : — 

Final  Ezakikatioh. — Messrs,  W.  R.  C,  Richabmov 
and  Malcolm  J.  Cahbbok,  Two  Silver  Medals. 

Pbizi  ExAMiNATiOrN.  —  Mr,  Amdbbw  GBloa,  Silver 
Medal  and  £5  ;  and  M.  RiOHABD  Bobkb,  a  Silver  Medal. 

HiLABT  Tbbm,  1874. 
At  the  Examination  of  applicants  seeking  admission  as 
Attorneys,  held  on  Wednesday,  the  14th,  and  Thursday, 
the  ISth  of  January,  1874,  the  Court  of  Examiners  decided 
that  the  following  candidates  who  presented  themselves 
should  be  allowed  the  examination  ;  and  their  nnmes  have 
been  arranged  in  order  of  merit,  as  follows : — 


1.  John  R.  M'Nbblt, 

2,  Edwabs  FitzGbbald, 

8,  RiOHABD  Allbn, 
4.  Geobob  H.  Ltstbb, 
6.  William  M'Williah, 

6.  Fbbd.  a.  H.  O'Bbibii, 

7.  Dbnis  F.  Slattebt, 

8.  William  J.  Ybblib, 

9.  RoBBBT  H.  Todd, 


11.  Gbobob  Roohb, 

12.  Micrabl  W.  Dunhb, 
18.  John  Owbn, 

14.  Babth.  O'C.  Hobsah, 

15.  Cbables  H,  Thobf, 

16.  Chablbs  J.  Y.  Benbob, 

17.  Joshua  L.  Nonn, 

18.  JoHB  W.  F.  Falkihbb, 

19.  David  Milukeb, 

20.  Wm.  p.  Ltbdeh, 


10.  John  Simmons, 

The  remaining  candidate  on  the  list  has  been  postponed 
for  the  present. 

The  Court  of  Examiners  have  awarded  a  Gold  Medal  to 
Mr.  John  R.  M'Nbblt  ;  a  Silver  Medal  to  Mr.  Edwabd 
FlTZQXBALD ;  and  Special  Certificates  of  Merit  to  Messrs. 
RiOHABD   Allen,    Gzobob    H.   Ltstbb,  and   William 

M'WlLUAM. 


THE  SOCIETY  OP  THE  ATTORNEYS  AND 

soLicrroBS  of  ibuland. 


Final  Examination  for  Apprentices  to  Attorneys,  pur- 
suant to  "The  Attorneys  and  Solicitors  Act  (Ireland), 
1866. 


DUBLIN,  HILARY  TERM,  1874. 


Common  Law. 

1.  What  is  the  proper  form  of  a  joint  and  several  bond 
or  covenant  when  there  are  a  Uoger  niunber  of  obligors 
and  covenantors  than  two  ? 

2.  If  two  or  more  executors  having  proved  the  will  of 
"  A  "  die  before  the  assets  have  been  adminigtered,  each  of 
them  having  themselves  appointed  executors,  who  would 
be  entitled  to  complete  the  administration  of  A's  assets  I 
How  if  they  had  died  intestate  f 

8.  What  is  the  most  important  diflerence  between  a 
will  of  personal  estate  and  a  will  of  lands  t 

4.  Explain  the  distinction  between  Bpee^fic,  demomtratite 
and  general  legacy  I  What  is  the  meaniug  of  ademption  of 
a  legacy  t 

6.  What  steps  are  necessary  to  render  a  bill  of  sale 
available  against  the  creditors  of  the  person  who  gives  the 
bill  of  sale  1 

6.  In  what  respects  does  a  bill  of  exchange  differ  frpm  an 
ordinary  simple  contract,  and  illustrate  sume  of  the  con- 
sequences resulting  from  each  distinction  t 

7.  A  contract  not  required  by  statute  to  be  in  writing  is 
reduced  to  writing  by  the  parties.  Is  it  necessary  that  the 
consideration  should  appear  on  the  face  of  the  agreement  t 
Why  and  what  are  the  exceptions  to  the  role  t 

8.  How  does  the  proper  measure  of  damages  in  an  action 
of  tort  difier  from  that  in  an  action  of  contract  t 

9.  Give  instances  of  the  application  of  the  rule  that  tha 
best  evidence  of  a  transaction  must  be  given. 
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10.  In  what  cues  may  entries  in  the  handwriting  of  a 
deceased  person  be  given  in  evidence  to  proye  the  facts 
stated  in  them  ? 

11.  Is  the  seller  ever  answerable  for  a  representation 
conoerning  the  qoality  of  goods  which  he  expressly  declines 
to  warrant  t 

12.  Explain  the  doctrine  of  merger  and  illostrate  by 
examples. 

13.  Explain  the  natnre  of  proceedings  by  interpleader. 
li.  Will   an   action   lie  to  recover  money  paid  on  an 

illegal  contract,  and  what  are  the  exceptions  to  the  mle  t 

15.  niustrate  the  maxim  "  yulhu  eommodum  capert 
potett  de  inJMria  sua  propria." 


BIAL  PBOFIBTT,  OOHTITANaHa  AHS  IQUITT. 

1.  State  the  meaning  and  origin  of  the  term  protector  of 
a  settlement.  What  power  of  alienation  has  a  tenant  in 
tail  without  the  consent  of  the  protector ! 

2.  What  are  the  exceptions  to  the  ri^t  of  a  tenant  in 
tail  to  bar  the  entul  t 

3.  An  estate  consisting  partly  of  freehold  and  partly  of 
leasehold,  is  devised  to  A  for  life  with  remainder  to  B  for 
life,  with  remainder  to  the  heirs  of  the  body  of  A  ;  what 
interest  does  A  take  in  the  freehold  and  leasehold  respec- 
tively 1 

4.  What  was  the  principal  enactment  of  the  Statute  of 
Dses,  and  how  were  trusts  revived  after  the  passing  of 
that  statute ! 

6.  What  is  the  meaning  of  the  Cy-pret  doctrine  t 

6.  If  a  tenant  for  life  surrender  his  life  estate  to  the 
remainder  man  in  fee,  what  was  formerly  and  what  would 
now  be  the  effect  of  such  surrender  on  a  contingent 
remainder,  depending  on  such  life  estate  I 

7.  Were  exeontory  interests  formerly  liable  to  destruc- 
tion like  contingent  remainders !  Are  they  now  so  liable ! 
Are  there  any  exceptions  to  this  rale  1 

8.  What  is  the  doctrine  of  SciniiUajiarit  t  Whence  did 
it  arise  t  What  provision  has  recently  been  made  by 
Parliament  with  respect  to  this  doctrine ! 

9.  If  a  man  who  was  married  before  1834,  should  pur- 
chase lands,  why  is  it  desirable  that  these  lands  should  be 
conveyed  to  him  to  uses  to  bar  dower ! 

10.  What  are  the  three  kinds  of  purely  incorporeal 
hereditaments  t 

11.  What  are  the  principal  kind  of  incorporeal  heredita- 
ments now  usually  found  appurtenant  to  lands ! 

12.  Is  an  express  power  of  distress  now  necessary  for 
the  security  of  a  rentcharget  If  not,  why  not/  What 
further  remedy  is  usually  given  for  recovery  of  a  rentchaige 
besides  the  power  of  distress  1 

13.  Does  equity  ever  give  any  relief  in  the  case  of  a 
defective  execution  of  a  power  t 

14.  Are  the  executors  of  a  lessee  obliged  to  keep  his 
assets  always  in  their  hands  to  answer  the  rents  and 
covenants  of  a  lease  t    If  not,  what  course  can  they  adopt ! 

15.  Will  equity  relieve  against  acts  performed  under 
mistaken  notions  of  law  or  fact  t 


LEGAL  AND  UTEBARY  DEBATING  SOCIETT. 

The  Weekly  Meeting  will  be  held  on  Thursday  evening, 
the  29th  inst,  at  58,  Lower  Sackville-street.  Chair  to  be 
taken  at  Eight  o'clock.  Subject  for  debate-— "  That  the 
Law  of  Frimogenitore  be  Abolished." 


COUAT  FAFEBS. 


THE  CIRCUITS. 


Hie  Common  Law  Judges  met  on  Monday,  January 
19th,  to  settle  the  Circuits.  The  following  arrangements 
were  made  : — 

HoHi. — Mr.  Jostioe  O'Brien,  Mr.  Baron  Deasy. 

COHVAUOHT.— The  Chief  Justice  of  the  Common  Fleas, 
Mr.  Justice  Morris. 

Nobth-East. — Mr.  Justice  Keogh,  Mr.*  Justice  Lawsun. 

Nobth-Wbst.— The  Chief  Justice,  Mr.  Baron  Fitsgerald. 


MUNBTEB. — Mr.  Justice  Fitzgerald,  Mr.  Justice  Barry. 

Lbikbtsb. — Mr.  Baron  Dowse. 

The  Korth-East  Circuit  will  go  out  on  the  16th  of 
February.    The  Leinster  on  the  2nd  or  Srd  of  March. 

The  following  is  the  order  in  which  the  first  and  last 
Circuits  are  to  go  out  for  the  years  1874, 1876,  and  1876: — 

Spring  Aitizet,  1874- — North-East  Circuit  first,  Leinster 
Cironitlast. 

Summer  Auizei,  1874- — Home  Circuit  first,  Connanght 
Circuit  last. 

Spring  Amzet,  1876. — North- West  Circuit  first,  Munster 
Circuit  last. 

Summer  Attizet,  1875. — Connaught  Circuit  first,  Home 
Circuit  last. 

Spring  Attizet,  1876. — Munster  Circuit  first,  North-East 
Circuit  last. 

Summtr  Auizei,  i£70.— Leinster  Circuit  first,  North- 
West  Circuit  last. 


LANDED  ESTATES'  COURT. 

SIttingB  for  next  Week  so  far  aa  same  are  appointed. 

Before  the  Hon.  Judob  FlanaOAV. 

MONDA  Y. 

In  Cbambbb. — H.  A  Cox,  allocation.— H.  Alford,  do. — 
T,  P.  Yokes,  provision  for  costs. — M.  W.  Knox,  liberty  to 
file  objection. — J.  Honohan,  ex-delay. 

In  Codbt.— J.  M.  Blake,  make  order  absolute. — ^Trustees 
G<>£^  final  schedule  re-entry. — J.  E.  Thompson,  payment — 
C.  O.  Blake,  do. — A.  M.  Fawcett,  objection.— M.  Ryan, 
do. — Church  Commissioners,  from  19th. — J.  Forrest,  order 
for  payment. 


TVESDA  7. 

In  Chaubkb. — J.  W.  Browne,  re-entry  motion  of  2l8t 
November,  1873.— J.  V.  Kildahl,  from  20th. 

In  Codbt.— E.  J.  Cooper,  final  schedule. — E.  M.  Byrne, 
do. — Trustee  Waldron,  do. — F.  Stuart,  do.  re-entry. — J. 
Barney,  from  13th. — Assignee  Dickey,  re-entry  motion  81st 
May.— M.  W.  Knox,  from  20th.— A.  H.  Wood,  ditto. 

Before  Ezaminxb  (Mr.  Dobbs). 
H.  H.  Molyneux,  rental. 


WEDNESDAY. 

In  Chakbkb. — ^E.  S.  Nicholson,  amend  order. — F.  Beatty, 
examine  witness. 

In  Codbt.— Lord  Banfnrly,  final  schedule. — ^T.  N.  £. 
O'Halloran,  do. — H.  K.  Corkran,  ditto. 

Before  Ezaxinbb  (Mr.  M*Donnell). 
IVustee  Jone^  rental.*— J.   L.   Mason,  do. — S.   Toton, 
do. — R.   Usher,  do.— M.  Roberts,   vouch  hxim  2lBt. — E. 
Geraghty,  ditto. 


TBURSDA  Y. 
Before  Exaiuneb  (Mr.  M'Donnell). 
Church  Commissioners,  rental  from  16th. 


FRIDAY. 

SALES  AT  12   o'cliOOK. 

AssiONnB  M'Ndltt,  Co.  Donegal. — 1  lot. 

B,  £.  GiBBiNoe^  Co.  Cork. — 1  lot. 

J.  M.  O'Donbl,  Co.  Mayo.— 2  lots. 

J.  Gaoqin,  Co.  Cork. — 8  lots. 

Anne  Clabkb  and  othxbs,  Co.  Dublin. — 4  Iota. 

J.  M'Cbxbvt,  Co.  Dublin.— 6  lots. 

W.  Gabbett,  Co.  l^pperary.— 9  lots. 

Before  Exakineb  (Mr.  M'Donnell). 

T.  J.  Murphy,  for  deeds. — Lord  Milltown,  da — ^L.  Bead 
and  others,  rental — ^W.  Cox  and  others,  ditto. 

Before  Examinbb  (Mr.  Dobbs). 
A  Quigley,  rental 
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PETITIONS  FILED  fr<m  \a  to  23rd  December,  1873. 


Dot 

OBjscr  or 

PBTITIOM 

COONTT 

PKorrr  krnt 

8OLICIT0K 

£    s.    d. 

Dee.    1 

Christiiia  Campbell  and  James  Carnegie 

Campell,  ownem; 
Th»  Reo.  PtOriek  Riordan,  petitioner 

Sale 

Cork 

.      218'   0    0 

S.Giamaa 

»     « 

Cluu.  Palmer  Areher,  owner  and  petitioner 

Sale 

Dnblin 

44    1    2 

Davit  and  Montfort 

«     2 

Gregory  Horphy,  owner; 
Buffh  Lmdy,  pettlioner 

Sale 

Dublin 

16    0    0 
Estimated 
letting  value 
76   i    6 

W.  J.  Stuart 

»»          » 

Richard  Hogan,  owner; 

Sale 

Limerick 

Frcmdt  Kearney 

Rev.  Thomas  P.  Wtldon,  petitioner 

»t          »* 

Sobert  Balfe,  owner  and  petitioner 

Sale 

Roscommon 

170    0    0 

B.  Whitnev 

»      3 

John  Hill  and  Bichard  Archer,  owners  and 

petitioners 
Jomn  Callaghan  and  Richard  Gallaghan, 

Sale 

Dnblm 

90    7    6 

Davit  4  Montfort 

1»         H 

Sale 

Cork 

448    6  11 

&  Gillman 

QwneTB; 

n      < 

Pbilip  O.  E.  Hawkes  and  others,  owners  ; 
Rev.  H.  F.  J.  Woodroja,  petitioner 

Sale 

Cork 

176    0    0 

J.  f  W.  G.  Lane 

»         »l 

Henry  C.  Cnllen,  owner; 
ScoUuh  AmicabU  life  Auitnmee  Soeie^, 
peiitioneri 

Sale 

Leitrim 

128    0    0 
in  addition  to 
part  in  owner's 
hands 

P.  J.  JToyne 

It     n 

Charies  Capel  Macnamara,  owner ; 
A.  W.  Beetham  and  others,  petitioners 

Sale 

Dnblla 

126    6    8 

mmnfJonei 

«     6 

George  Rollo  Massy,  owner  ; 

George  Maxwell  and  another,  petitioners 

Sale  of  a 
recorded  estate 

Limerick 

Not  stated 

S.fR.a  Walker 

W          »» 

Thomas  Bennett,  owner  and  petitioner 

Sale 

Meath 

106    6    0 

John  D.  Rosenthal 

..     8 

Catherine  Dower  &  Ellen  Dower,  owners ; 

Sale 

Waterford 

124    8    8 

Maxaea^  Weldon 

It         » 

John  Jackson,  owner  and  petitioner 

Sale 

Monaghan 

186    7    8 

Meade  f  CoUtt 

„     9 

Right  Hon.  Sir  Colman  O'Loghlen,  owner ; 
Frederick  W.  Keein,  petitioner 
Bbthew  DaSy  and  oUiers,  owners ; 

Sale 

cure 

669    7    2 

Orpen,  Sons,  ^  Sweeny 

»         » 

Sale 

Kildare 

Not  stated 

Orpen,  Soni,  4  Saeeny 

lb)gal  Bant  ajflreiemd,  petiiioners 

■>        »1 

Hogh  John  mgham,  owner  and  petitioner 
Richard  Myles  Barry,  owner  and  petitioner 

Sale 

Cavan 

86  11    0 

C.  D.  Ingham 

»         «« 

Sale 

Cork 

106    0    4 

UacCarthu  <t  Hanrahan 
Samuel  made 

„    10 

Michael  Boyle  Lane,  owner; 

Belfast  and  Provincial  Baildiaff  and  Invest- 

Sale 

Donegal 

81    8    6 

Frederick  Solly  Flood  and^fhomas  NevUl, 

19        W 

Sale 

Heath 

868  17  11 

Ftood  4  Siuaell 

owners  and  petitioners 

„  " 

James  Walker  Furlong,  owner ; 
David  Biadoff,  petitioner 

Sale 

Dublin 

85  10    0 
Tenement 
valuation 

WaiitmLewit 

»        » 

Catherine  Bo^s  and  others,  owners ; 

Sale 

Londonderry 

276  17    2 

Thomai  Chamberi 

Htme  Babington,  petitioner 

and 
Donegal 
Kildare 

n     12 

William  Mayne  Clayton,  a  minor,  owner ; 

Sale 

101  14  10 

P.  J.  Uayne 

Cdeetina  Jane  Clayton,  petitioner 

„    IS 

Jolia  A.  O'Conor.  owner; 
John  Dafy,  petitioner 

Sale 

Cork 

119    0    0 
Tenement 

valuation 

C.J.Daly 

»    16 

George  Vesey  Stewart,  owner  and  petitioner 

Sale 

Tyrone 

504  14    3 

Edward  Budton 

»        «l 

Samuel  Sealy  Allen  and  others,  owners; 
John  Ryan  and  another,  owners  and  peti- 

Sale 

Cork 

Not  stated 

P.  W.  Bass  4  Son 

«    16 

Sapplemental 

Limerick 

178    0    0 

Dalian  ^  Smith 

tioners 

petition  for 
sale 

Estimated 
Talne 

»        *f 

Henry  Valentine  Sampy,  owner  and  peti- 
tioner 
William  Daly,  trustee  for  sale,  or  Daniel 

Sale 

Uayo 

96  10  11 

V.B.  Dillon  i  Co. 

»»          « 

Sale 

Cork 

890    0    0 

B.  Franklin 

Gillman,  or  one  of  them,  owner  and  peti- 

tioner 

«    17 

Heniy  Coall,  owner; 
C.  E.  Vincent,  petitioner 

Sale 

Dublin 

106  19    2 

S  #  R.  C.  Walker 

n     »» 

Nathaniel  Hayne  and  William  Mayne,  or 

one  of  them,  owners ; 
EStabeth  Anne  Burst,  petitioner 

Sale 

Tyrone 

208  16    6 

WilSam  CaldweU 

■1  19     John  Ckinaor  and  othera,  owners; 

The  UUter  Land,  Bailed  and  Invatmeni 

Sale 

Antrim 

109  18    0 

R.D.Btttu 

Compaag,  peiiHonera 
n     „  1  John  Uianeu  and  others,  owoera  and  peti- 

Petition of 

JobaDimen 

tioners 

John  Dinnen, 

for  appointment 

of  new  trustee 
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LANDED  ESTATES'  COURT— PETITIONS  FILED— contmt4«d. 


DATS 

TITLB  OF  MATTXB 

OBjscr  OF 
pmnoH 

OOUHTT 

PBOFTT  BKHT 

soucrroB 

£    rf    d. 

Dee.  20 

Wm.  Lamla^  Peirier  and  othen,  trnstees 
of  the  HoDerea  Hanh  Company,  owoen 
and  petitionera 

Sato 

CoA 

1,848     0   11 

Lane  f  Lane 

M          H 

Robert  Hall  and  aeveral  othera,  ownera ; 
Berbert  ffaU,  petitioner,  and  Partition  Act 
0/1868 

Sale 

•npptnrj 
and 

Lei  trim 

882  10  11 

GeoryeBoUtm 

..   22 

Aooe  Eyre  Powell,  and  Hilda  Hioton,  and 
Archibald  Hinton,ownersand  petilionen 

Sale 

Kildare 

2,267    8    7 

J.  P.  BaHford 

11          » 

William   Hammond  and  aereral   othan, 

owners; 
WiOiam  Hammond  and  othen,  peHtioneri, 

and  Partition  Act  of  1868 

Sale 

Dublin 

81    0    8 

Arthur  KOit 

Thomas  Lloyd,  owner ; 
John  U.  Titlis,  petitioner 

Sale 

Limerick 

«86  IS    8 

FrauA  #  Arglee 

„    28 

Af^es  Anne  Campion,  owner; 

Patrick  M'Kenaa  and  another,  petitioner 

Sale 

Waterford 

108  16    0 

J.  W.  Boward 

LANDED  BSTATES'  COURT. 

BALKS. 
January  16th,  before  the  Hon.  Jusoi  Flanaoav. 

CiTT  OF  DuBLlH. — ^In  the  matter  of  the  estate  of  the 
Hon.  and  BeTerend  William  Wingfield,  owner;  Arthur 
Lyrter,  petitioner. 

Lot  1. — Honae  and  premises,  1,  North  Great  George's-st., 
held  in  fee-farm  ;  yearly  rent,  £27  ISs.  lOd.    Sale  adjourned. 

Lot  2. — House  and  premises,  2,  North  Great  George's-st , 
held  in  fee-fium ;  net  yearly  rant,  £50.  Sold  to  Mr.  Flynn 
for  £470. 

Lot  3. — House  and  premises,  8  and  4,  North  Great 
George's-stieet,  net  yearly  rent,  £23  S«.  1(L  Sold  to  Mr. 
Flynn  for  £380. 

Lot  4. — House  and  premises,  6,  North  Great  Greorge's- 
ttreet ;  lease  for  999  years ;  net  yearly  rent,  £41  18s.  2d. 
Sold  to  Mr.  MnlTihill  for  £310. 

Lot  S. — House  and  premises,  5,  North  Great  George's- 
stieet ;  net  yearly  rent,  £52  10s.  Sold  to  Mr.  Bermingham 
for  £670.     Solicitors,  WMtton  and  Smyth. 

CouNTT  TiFFCRABT. — In  the  matter  of  the  estate  of 
Gerald  J.  Aylmer,  owner  and  petitioner.  Part  of  DarrygiU, 
Knolagh,  and  Ballydn^  containing  383a.  Sr.  28p. ;  held  in 
fee-simple  ;  net  yearly  rent,  £205  6s.  8d.  Sold  in  trust  for 
N.  Kelly  for  £4,000.    Solicitors,  Uetrrt.  Byrne  and  Kennedy. 

CiTT  or  LnonucK. — In  the  matter  of  the  estate  of  J. 
O'N.  Brenan,  owner ;  Joseph  Brenan,  petitioner.  Fee-farm 
rents  issuing  ont  of  Bienan'srow,  Smyth's-row,  and 
Summer-street,  and  other  premises ;  held  in  fee-simple ; 
net  yearly  fee-farm  rent,  £51  2s.  4d.  ;  tenement  valaation 
£385  ISs.  Sold  to  Mr.  Cregan  for  £805.  Solicitors, 
Witliam  Roche  and  Sam.  , 

CouNTT  CoBK. — Margaret  Fititgerald,  owner  and  peti- 
tioner. Sale  adjourned.  Solicitors,  U'Carthy  and  Banra- 
han. 


Sale  adjourned.    Soli- 


CoDHTT  LinsiCE. — G.  Kaleigb. 
oitors,  Kenny  and  Murphy. 

CoDHTT  Mkath. — In  the  matter  of  the  estate  of  George 
H.  Pentland,  owner  and  petitioner. 

Lot  1. — A  fee  farm  rent  out  of  part  of  Boss,  containing 
864a.  3r.  33p. ;  held  in  fee  simple;  net  yearly  rent,  £277 
16s.  4d.     Sold  to  Mr.  William  Thompson  for  £5,000. 

Ijot  2. — Other  part  of  same  lands,  containing  410a.  Or. 
85p. ;  net  yearly  rent,  £317  Ss.  lOd.  Sale  adjourned. 
Solicitor,  A .  L.  Barlee. 

CouNTT  OF  Dublin. — In  the  matter  of  the  estate  of  Rev. 
T.  Stack,  owner  ;  Louisa  M.  Digby,  petitioner. 

Lot  1. — Dwelling  house  and  demesne,  known  as  Thorn- 
dale,  contuning  72».  Ir.  13p. ;  held  under  lease  of  1844, 
for  a  term  of  99  yean ;  net  yearly  rent,  £179  15s.  Sale 
adjoomed. 


Lot  2. — Part  of  lands  of  Pnckstown,  containing  47a.  Or. 
17p. ;  hald  under  same  tenure ;  net  yearly  rent,  £95  10s. 
Sold  to  Mr.  Vincent  for  £700. 

Same  owner,  Johnston  petitioner.  Dwelling-house  and 
premises,  known  as  Elm  Park.  Sals  a4jounMd.  Solicitor, 
A.  L.  Barlee. 

CiTT  OF  DcBLnr.— In  the  matter  of  the  estate  of  Tmslaes 
of  Rose  E.  Forde,  owners  and  petitioners. 

Lot  1. — House  and  premises,  3,  Ely-place  ;  held  in  fee- 
farm  ;  net  yearly  rent,  £41  5s.    Sale  adjourned. 

Lot  2. — ^House  and  premiaea,  4,  Ely  plaoe ;  held  in  fea- 
fana  ;  net  yearly  rent,  £36  18s.  4d.  Sold  in  tmst  for  Q. 
Bashfordfor£]75. 

Lot  8. — Fee-farm  rent  ont  uf  140  and  141,  Lower  Baggot- 
street ;  held  m  fee-farm ;  yearly  rent,  £9  6b.  Sold  to 
Greorge  Harpor  for  £560.  Sblicitors,  William  Roche  and 
Son. 

OouHTT  DOBUK.— In  the  matter  of  the  estate  of  Rev.  R. 
H.  Grayes  and  another,  owners  and  petitioners.  Dwelling- 
houses  and  premises,  known  as  Proby-square,  Blaekzock  ; 
held  in  fee-farm ;  net  yearly  rent,  £258  6a.  2d.  Sold  to  Mr. 
M'Dermott  for  £3,400.     Solicitor,  R.  Courttnay. 


COURT  OF  BANKRUPTCY. 

BirrmOS  fob  next  week,  bo  Cw  m  appointed. 

MONDA  Y. 

Before  the  Chisf  Bkoibtbab,  at  12  o'clock. 

BANKBOFTS 

NATDRB  OF  SITTIHO 

80LIOITOB 

Thomas  Nolan 

Prove  debts  and  vonch  SuUimm 

Francis  Harrey 

do 

fay^M'Gouj^ 

TUESDA  Y. 

Befo 

re  the  CouBt,  at  11  o' 

clock. 

John  C.  Walsh 

1st  public  sitting 

Dutch 

Charles  Dewier 

do 

Brovmtng 
RoeenO^ 

Francis  Harvey 
John  O'Donnell 

Final  examination 

do 

Hamilton  A  Craia 
Barmlton  < '  Oo^ 

Same  matter 

Motion 

Patrick  Ahem 

Final  examination 

LarkinACo. 

C.  J.  Bridgford 

do 

Goff 

Cochrane,  Lyons, 

do 

Perry  f  Co. 

and  Co. 

Francis  Cahir 

do 

Demidiy 

Timothy  O'Shea 

do 

Application  to  dismiss 

aSorke 

debtor  summons 

do 

Perry  &  Co. 
Catty  ^  Clay 
OUham  f  £ttlo» 

Joseph  Enrigbt 

Andit  and  dividend 

Nathaniel  Evans 

do 

John  T.  Manning 

do 

Findlattr  #  Co. 

James  Keegan 

Motion 

Ryan 

AnnaM.M-mvney 

lot  composition  sitting 

Rynd 

Oldham  i  Eaton 

Same  matter 

Final  examination 

do 

Motion 

Oldham  i  Baton 
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The  foUowiag  at  1  o'clock. 


Wm.  Henry  Harris,S>l« 
Patrick  Nolan  do 


Larkm  ^  Co. 
Larkit^  Co. 


Before  the  Chiw  Bboibtbab,  at  12  o'clock. 


Sharlock  &  Roorke 
James  Molony 


^OTe  debts  and  voaebiFindlater  if  Co. 
Vouch  account  \Afeldon  ^  8om 


FRIDA  Y. 
Before  the  Codbt,  at  11  o'clock. 


James  Logan 

Ist  public  sitting 

I-ynch 

Bobert  Lynch 
Vaiiam  Holmes 

Uatheas 

do 

Oldham  <f  Eaim 

John  Joseph  Kelly 

do 

MoUoyi  WaUoa 

Samuel  Doyle 

do 

ifeldoiKfSoiu 

Jobn  UHiowan 

do 

Macaalau  d  Foster 

Anne  Travels 

do 

atuart 

Nicholas  Dormoy 

do 

ffDoada 

MainretBnidshaw 

do 

Larkia  f  Co. 

Patnck  Monagban 

do 

Peny<}Co. 
Categ  4  Clay 

Owen  Conoy 

Audit  and  dividend 

The  following  at  1  o'clock. 


Anaagemeot 


Sale 


OldioM  4  Eaton 


Before  the  Chi«>  RaoiaTBAB,  at  12  o'clock. 


Aithnr  Noble 


Prove  debts 


BoientAal 


SATU&DAy. 
Before  the  Copbt,  at  11  o'clock. 


ABJUBIOATIOIIB  JS  BAKEBUPTCY. 
Bickey,  Michael,  Balbrifjgan,  Uublin,  grocer  and  publican. 

Sittings,  Tuudag,  Febniarg  10,  uxd  Friday,  Feiruary  20. 

Uatheas,  solr. 
Neil,  John,  Cherryville,  Kildare,  farmer  and  cattle  dealer. 

Sittings,  Tnaday,  February  10,  and  Friday,  February  20. 

Cai^  if  Clay,  solra. 
Byan,  Anne,  Cashel,  Tipperary,  spinster,  diaper  and  milliner. 

Sittings,  Tuetday,  February  10,  and  Fndta/,  February  20. 

Perry  f  Co.,  solrs. 

Dahoes  of  Law  nr  Kentuokt. — A  disagreeable  fracas, 
attended  by  rather  seriooa  results,  took  place  in  Kentucky 
on  the  26th  nit.,  arising  out  of  a  suit  between  Riohard 
Meaoz  and  Thmdore  H.  Davies.  It  seems,  from  the 
aocoont  g;iven  in  the  KeMueky  People,  that "  a  difficulty  had 
been  expected  to  arise  at  any  time  during  the  progress  of 
the  suit,  and  accordingly,  about  four  o'clock  in  the  afternoon 
of  the  day  mentioned,  when  the  evidence  was  concluded, 
"  difficulty  "did  arise.  Among  those  present  in  court  were 
lleodore  Davies,  sen.,  his  eldest  son  Theodore,  and  his 
other  sons  Lame  and  Eugene;  also  Caldwell  Davies,  a 
relation,  and  a  firm  of  attorneys  named  P.  B.  Thompson, 
sen.,  P.  B.  Thompson,  jun.,  and  J.  B.  Thompson,  jun.  The 
Thompaons  had  given  evidence  adverse  to  the  cause  of  the 
Davies,  and  hence  the  difficulty.  'The  judge,  seeing  P.  B. 
Thompson,  jun.,  leaving  the  court,  followed  by  the  Davies 
family,  called  out,  "  Bring  those  men  back,"  but  it  was  too 
late.  Just  then  the  firing  began,  the  audience  taking  refuge 
from  the  bullets  behind  tbe  bench.  For  several  minutes 
there  was  an  incessant  fusillade — all  the  Davies  and  all  the 
lliompsons  using  their  pistols  with  pertinacity  and  courage. 
The  following  were  the  results  of  tbe  difficulty :  Caldwell 
Davies  escaped  uninjured  by  jumping  through  the  back 
winduw  of  the  Court-house,  crashing  through  sash  and  glass 
as  he  went ;  Theodore  H.  Davies,  sen.,  was  shot  through 
the  heart,  and  fell  dead  in  the  doorway  ;  Lame  Davies  was 
sliot  in  the  breast,  and  died  in  front  of  tbe  Court-house 
door;  Theodore  Davies,  jun.,  was  shot  Uirough  the  spine, 
and  died  nn  the  27tb  ult. ;  Rngene  Davies  escaped  unin- 
jured ;  P.  B.  Thompson,  sen.,  received  a  fleah  wound  in  the 
thigh ;  P.  B.  Thompson,  jun.,  a  wound  in  the  Ijand  ;  John 
B.  Thompson,  jun.,  was  also  wounded  in  the  hand,  a  bullet 
puaing  tbroogh  tbe  right  breast  of  his  overcoat ;  Davies 
Thompson  (a  relation  of  the  firm)  received  a  shot  through 
the  crown  of  his  bat  and  one  through  thu  waistband  of  Us 


"  pants  ; "  the  gaoler  of  the  court  was  also  wounded  in  the 
iMUik.  The  Messrs.  Thompson,  it  is  said,  "profoundly 
deplore  the  dire  necessity  which  drove  them  into  the 
coniliot";  and  a  general  wish  is  expressed  that  tbe  affair 
may  now  be  allowed  to  drop. 

DTJBLiy  STOCK  AND  SHARE  LIST. 

JAWUARY 


DESCRIPTION  OF  STOCK 

Fn 

aSat. 

Hon.Tnes. 

Wed.,  Thur. 

16 

17 

19 

20 

21 

2a 

•Paid 

Oovemmaiit. 

—    3  p  c  Conaola 

9't-» 

— 

9» 

921 

— 

— 

—    3  p  0  Reduced    .. 

^ 

— 

^ 

— 

— 

— 

—    New  jpc  Stock 
INDIA  STOCK. 

WJ 

901 

90|i 

90I-I 

90J-I 

90ft 

—  5pcJuly'80)  Tisfble-st 

—  4  P  c  Oct.  'Ssr  Bk.  of  Iiel. 



.084 

106I 

.. 

ic«i 

— 

» 

I0»| 

«o.U 

IO>{ 

100    Buk  of  Ireland 

^f. 

mi 

303* 
57ll 

303J 

,V« 

m  il 

J5    Wbtmian  Banting  a>.    .. 

•,1t 

Vi 

58 

to    London  and  Wettminster.. 

70 

^ 

70» 

so    National  Bank    •• 

S7J-» 

— 

S7H 

111 

IS    National  of  Livtrp'i  (LUd) 

14 

_ 

~- 

131 

J5    Provincial  Bank 

%' 

^  k 

_ 

_ 



lo    Boyal  Sank 

is' 

— 



mi 

al 

Steam. 

ICO    Clt7  0(  Dublin    .. 



— 

lo^i 



— 

— 

10   Dundalk  (Limited) 

^ 

»i 

— . 

— 

BUne. 

7    Mining Co.<tfIrtland(Htd) 

— 

— 

— 

56 

55* 

SI  6 



5i« 



_ 



Mlaoellaneoaa. 

8|  Dublin  Tramways 

'«. 

— 





— 



25    National  Auuranet 

xd 

— 



46 

n 

^ 

9-4-7  Patriotic  Asninmce         „ 

~> 

101 

— 

10 



RallwayB. 

$0    Belfast  and  Northern  Coa 

— 

— 

— 

^ 

— 

7« 

lOO    Dnblln  and  Belfast  Jnnct. 

— 

<»t  4 

ifH 

()3 

— 

100    Dublin  and  Drogheda 

_ 

m 

,— 

— 

xoo    Dublin  and  Kingstown    .. 

— 

2Ui 

212 

»».? 

— 

too     Dnblln,  W'Uow,  A  W'ford 

7«l-7 

— 

ma 

79 

So 

7»-7f 

100    Gt.  Southern  and  Western 

n4i 

"If 

\% 

iiii* 

■IS 

loo       Do.       do.  free  of  Stamp 

"5H 

ii6i 

ISO    midland  at.  Western 

92 

94 

91* 

9411 

93t 

53    Waterford  and  Limerick  ,, 

341 

w 

S4-1I 

Railway  Prefarenoe. 

loo    D.  .kD.,4pcOuarant'dS'k 

_ 

_» 

_ 

_ 



^ 

100          Do.           do.       44  p  0 
loo    Gt  South'n  A  West'n  4  p  c 

^ 

._ 

— 

— 

104 

— 

4<)i 

49t 

99t 

99i 

9SI 

50    Watfd.*Umerlck,»pcrd 

— 

100    Do.,  4ipe 

^ 





1)8 

— 

_ 

Railway  Debentures. 

50 





SO 

so 

^ 

—    Dnblln  ft  I>rogheda4pc 



V, 

9H 

— 

— 

•^ 

-    Do.,4Jpc 

^ 

991' 

99jf 

99|f 

—    Gt.  South'n  *West'n,4pc 

— 

*\ 

_ 

—    Deny  A  Ennlaklllen  &  p  c 

- 

— 

— 

— 

— 

-    Dc,  41  p  e 

— 

.. 

^ 

— 

ICO 

^ 

—    HIdland  Gt.  West'n,  4^  p  c 



— 



— 

99* 

— 

—    Waterford  ft  Central  8  p  c 

— 

— 

— 

ICO 

— 

*  Shares  not  fully  paid  up  are  given  in  ItaXicM, 

Bank  R»te— ()f  Discount— 4  per  cent.,  Ifith  Jsntuuy^  1874 
Of  Deposit^SI  per  cent.,  Sth  Juioary.  1874. 
Name  Days— January  29th,  and  February  12tb,  1874. 
Account  Days— January  80th,  and  February  18th,  1874. 
On  Saturdays  buBloesa  commences  at  11  SO  a.m.,  and  the  Stock 
Brokers  Offices  close  at  1  p.in. 


BIBTHS,  MABBIAQES.  AND  DEATHS. 

BIRTHS. 
MONROE— Jannar;  16,  at  85  FltzwilUam-sqnare,  tbe  wife  of  John 

Monroe.  Esq.,  barrister-at-law,  of  a  daughter. 
UPINGTON— January  12,   at  40  Elgin-road,   the  wife  of  Thomas 

Upington,  Esq.,  barriatei>at^law,  of  a  daughter. 
VERDON— January  11,  at  21  Rathmlncs-road,  tbe  wife  of  Michael 

VerdoD,  Esq.,  solicitor,  Drogheda,  of  a  dan^ter. 

MARRIAGE. 
PILKINGTON  and  KIRWAN— January  8,  at  St  George's  Church, 
Dublin,  by  the  Rev.  B.  Gibson,  Chaplain  of  tbe  Rotundo  Hospital, 
assisted  by  the  Rev.  Mr.  Stuart,  Richard  Grant  Pilklngton,  Esq., 
of  5S  Rutland-square,  youngest  ^on  of  the  late  George  Pilklngton, 
Esq.,  of  98  Rutland-square,  and  Albaoy.  BaUybrack,  to  Alloe 
Charlotte,  eldest  daughter  of  WalUr  P.  Klrwan,  Esq.,  of  4  Upper 
Temple- street,  and  Baldoyle  House,  County  Dublin. 

DEATHS. 

COLLCM— January  13,  at  Westbrldge,  Ennlakillen,  of  acute  iDflam- 
mation  of  the  lungs,  Charles  Lucas  Collum.  Esq.,  eldest  son  of 
Archibald  Collum,  Esq.,  solicitor,  aged  23  years. 

TODD— January  14,  su'tdenly,  of  heart  diseaae,  Robert  Ross  Todd, 
Esq  .  49  North  Great  George's-street,  Dublin,  M.A.,  T.C.D.,  soUdtor, 
Clerk  of  the  Crown  for  County  Down,  and  Secretary  for  Ireland  of 
the  Scottish  Equitable  Life  Assurance  Society,  aged  61  years. 

WHITNEY— At  28,  Upper  Fitzwllllam-street,  tbe  Infant  ion  of 
Benjamin  Whitney,  Esq.,  wbo  only  sunrived  his  birth  two  days. 
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LEGAL    POSTINGS: 


HIGH    COURT    OF    CHANCERY. 

ADVERTISEMENT  FOR  CREDITORS. 

Puznuuit  to  ao  Order  of  the  High  Court  of  Chancerj,  made  In  the 
Hatter  of  the  EaUte  of  Alexander  H'Nealo.  late  of  23  North 
Frederick-street,  In  the  City  of  Dublin  Solicitor,  deceaaed— a 
Cause  between  James  Hurphj,  pUlntiS;  Edwarda  Wilhelmina 
H'Neale,  defendant— the  Credlton  of  the  lald 

ALEXANDER  M'NEALE— 
who  died  in  or  about  the  month  of  October,  1872 — are  on  or 
before  the  14th  day  of  FEBRUARY,  1874,  to  aend  by  Poet,  pre-paid, 
to  Mean.  Readb  and  Goodman,  of  86  Lower  Gardtner-fltreet,  In  the 
City  of  Dublin,  the  Sollcltora  of  the  defendant,  Edwarda  Wllhelmina 
M'Neale,  the  administratrix  of  the  deceased,  their  Christian  and 
surnames,  addressee  and  descriptions,  and  in  case  of  firms,  the  names 
of  the  partners  and  style  and  title  of  the  firm,  the  full  particulars  of 
their  claims,  a  statement  of  their  accounts,  and  the  nature  of  the 
securities  (if  any)  held  by  them;  or  in  default  thereof  they  will  be 
peremptorily  excluded  fmm  the  benefit  of  the  said  order, 

Erery  Creditor  Ivdding  any  security  Is  to  produce  the  same  before 
the  Right  Honourable  the  Mabteb  or  the  Rolls,  at  Us  Chambors, 
Four  Courts,  Dublin,  on  the  lltfaday  of  MARCH,  1874,  at  the  hour 
Eleven  of  the  dock  In  the  forenoon,  being  the  time  appointed  for 
a41ndicatlnr  on  the  claims. 

Dated  this  14th  day  of  January,  1871. 

B.  E.  WHITESTONE,  Chief  Clerk. 
JEHU  MATHEWS,  FUdntifrs  SoUdtor,  9  Lower  Dominlck- 
street,  Dublin. 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    OF    CAVAN    AND    CITY    OF    DUBLIN. 


In  the  Matter  of 

the  EsUte  of 

Charles    Langdale,    Esq.,  I 

Sir  John  Esmonde,  'Bart.,  I 

and  others,  i 

Owners  and  Petltlonen.  \ 

And  In  the  Matter  of 

the  Estate  of 

Frances  Maria  Home  and  I 

others. 

Owners: 
And  the  Psrtltion  Act,  1863. 1 


0      BE       SOLD, 

Before  the 

HonouraUe  Judge  Flanagan, 

At  the 

Landed    EsUtes'    Court, 

Dublin, 

On  FBIDAY, 

I  The  I8th  day  of  FEBRUARY,  1874, 

In  Thirteen  Lots, 

The  following  Valuable  Property:— 

COUNTY  OF  CAVAN 

RENTAL, 

~~  LOT  1. 

The  Lands  of  Derrylane,  containing  Zi7a  3r  35p-  statute  measure, 
situate  in  the  Barony  of  Clonmahon  and  County  of  Cavan,  hdd  in  fee- 
simple,  and  producing  a  nett  rental  of  £36  9s  7  {d.  Ttie  Goremment 
Valuation  of  this  Lot  Is  £40  «•  Od. 

LOT  ». 
The  Lands  of  Oarranrash,  known  on  the  Ordnance  Surrey  as  the 
Lands  of  Oarryross,  containing  S33  acres  and  10  perches  statute 
measure,  situate  in  the  Barony  of  Castleralian  and  County  of  Cavan, 
held  In  fee^simple,  and  producing  a  nett  annual  rental  of  £348  lis  Od. 
The  Oovemment  Valuation  of  this  Lot  Is  £224. 

LOT  3. 
Part  of  the  Lands  of  Barecony,  known  on  the  Ordnance  Surrey  as 
Bareoonny  (Grattan),  containing  44a  2r  15p  statute  measure,  dtuate 
in  the  Barony  of  Castlerahan  and  County  of  Caran,  held  in  fee-dmple, 
and  prodndng  a  nett  annual  rental  of  £38  3s  3d.  The  Government 
Valuation  of  this  Lot  is  £29  Sa  Od. 

LOT  4 

Consists  of  part  of  the  Lands  of  Ballycroft,  known  on  the  Ordnance 
Survey  as  Lower  Lackan,  containing  70a  3r  2Ap  statute  measure, 
situate  in  the  Barony  of  Clonmahon  atd  County  of  Cavan,  held  in  fee- 
simple,  and  producing  a  nett  annual  rental  (paid  by  one  tenant  who 
holds  under  a  Lease)  of  £78  2a  lOd.  The  Government  Valuation  of 
this  Lot  is  £69. 

LOT  8 

Consists  of  other  Part  of  the  aforesaid  Lands  of  Lower  Lackan,  con- 
taining 262a  Or  26p  statute  measure,  situate  in  the  Barony  of  Clon- 
mahon and  County  of  Cavan,  held  in  fee-simple,  snd  producing  a  nett 
annual  rental  of  £120  Os  9d.  The  Government  Vsluation  of  this  Lot 
is  £123  12s  Od. 

LOT  6 

Consists  of  Part  of  the  Lands  of  Leggiwitt,  known  on  the  Ordnance 
Survey  as  Legawell,  containing  114a  2r  38p  statute  measure,  situate 
in  the  Barony  of  Clonmahon  and  County  of  Cavan,  and  producing  a 
nett  annual  rental  of  £73  14s  7d.  The  Oovcrmnent  Valuation  of  this 
Lot  is  £71  Os  Od. 

LOT  7 

Consists  of  Part  of  the  Lands  of  I.eganny,  known  on  the  Ordnance 
Survey  as  the  Lands  of  Legaginny,  containing  178a  8r  21p  statute 
measure,  situate  in  the  Barony  of  Clonmahon  and  Coun^  of  •  avan, 
held  in  fee-simple,  and  produdng  a  nett  annual  rental  of  £67  10a  3d. 
The  Government  Valuation  of  this  Lot  Is  £93  16s. 

Tile  Lands  of  Derrylane,  Lacken  Lower,  Legaginny,  and  Legaweel, 
are  aituate  within  one  mile  of  Croesdoney,  a  station  on  the  Midland 
Great  Western  Railway,  and  4  miles  from  the  Town  of  Cavan. 

The  Moorland  on  L^ginny  and  Legaweel  is  capalile  of  much  im- 
provement by  a  small  outlay.  The  Lands  are  cheaply  set,  the  tenant* 
industrious,  and  pay  their  rents  with  punctuality. 

The  Lands  of  Oarryross  and  Barconey  (Grattan)  tre  situate  within 
two  miles  of  Oldcastle,  a  station  on  the  Duhlin  snd  Drogheda  Railway, 


and  a  good  fair  and  market  town.    The  Lands  are  of  nice  quallly. 
The  tenants  are  industrious,  and  pay  their  rents  with  punctuality. 

RENTAL  OF  THE  CITY  OF  DUBLIN  FROPERTT. 
LOT  L 

Bouses  and  Premises,  Noa  73,  78,  74,  76,  77,  78,  and  79,  dneen- 
street,  and  Nos.  1,  3,  and  3,  Tigbe-street,  in  the  Parish  of  Saint  Paul, 
and  v.ltj  of  Dublin,  held  in  fee-simple,  but  subject,  in  conjunction 
with  Lots  2  snd  3  on  this  rental,  to  a  rent-charge  of  £6  12s  4d  atertin|^ 
Tills  Lot  will  be  sold  primarily,  liable  to  the  entire  of  the  rent-cbaiga 
ol  £16  12s  4d,  and  bound  to  indemnify  Lots  3  and  3  from  payment  at 
any  portion  thereof,  Tliis  Lot  produees  a  nett  annnal  rental  of 
£70. 12s  3d,  snd  the  GoremmaDt  Valuation  is  £137. 

LOT  2. 

House  and  Premises,  No.  78  Queen-street,  in  the  Parish  of  Saint 
Paul,  snd  City  of  Dublin,  held  in  fee-simple,  but  subject  as  aforesaid 
to  the  aforesaid  rent-charge  of  £16  12s  4d,  bat  indemnified  against 
same  by  Lot  1.  This  Lot  produces  a  nett  annual  rental  of  £26.  Tha 
Government  Valuation  is  £22. 

LOT  3 

Consists  of  the  Houses  and  Premises,  Nos.  71  and  72  Queen-street, 
and  Nos.  1,  3,  3,  4,  and  8  Hendrick-street,  in  the  Parish  of  Saint  Paul, 
and  City  of  Dublin,  held  In  tee,  bat  subject  aa  aforesaid  to  the  afore- 
said rent-eharge  of  £16  12a  4d,  but  Indemnlfled  a^nst  same  by  Lot  1. 
This  Lot  produces  a  nett  annual  rent  of  £39  13s  lO^d.  The  Govern- 
ment Valuation  Is  £84  Os  Od. 

LOT  4 

Condsts  of  the  Houses  snd  Premises,  Nos.  71,  73,  731,  74,  78,  76,  77, 
78,  79,  80,  81,  82,  83,  84,  88,  86,  87,  88,  89,  and  90,  Cork-street,  and 
Cozy  Lodge  and  Vauxhall  Lodge,  Cork-street,  and  Houses  and  Pr». 
mlaes,  48  Marrowbone-lane,  all  in  tlie  Parish  of  St.  Catherine,  and 
City  of  Dublin,  hdd  In  conjunction  with  Lots  8  snd  6  under  a  Lease 
for  lives  renewable  tor  ever,  and  subject  to  the  yearly  rent  ol 
£46  3s  Id,  and  producing  a  nett  annual  rental  of  £42  16s  lOtd. 

This  Lot  will  be  sold  subject  to  tlie  entire  bead  rent,  and  bound  to 
Indemnify  Lots  8  snd  6  sgainst  tlie  payment  of  any  portion  thereoL 
liie  Government  Valuation  la  £lb7. 

LOT  6. 

Consists  of  the  House  and  Premises,  No.  78  Corfc'^inet,  In  tha 
parish  of  St.  Catherine,  and  dty  of  Dublin,  held  in  oonjnnctian  with 
Lota  4  and  6  under  Lease  for  lives  renewable  for  ever,  subject  to  the 
rent  of  £46  3s  Id,  and  producing  a  nett  annual  rental  of  £44  18e  per 
annum.  The  Government  Valuation  cf  this  Lot  Is  £31  10a  This  Lot 
will  be  sold  indemnified  against  the  payment  of  any  portion  of  the  head 
rent  of  £46  Sa  Id  by  Lot  4. 

LOT  6. 

This  Lot  consists  of  Houses  and  Premises,  Noa  46  and  47  Marrow- 
bone-lane, situate  In  the  parish  of  St.  Catherine,  and  dty  of  Dublin 
teld  In  conjunction  with  Lota  4  snd  8  under  Lease  for  lives  renewable 
for  ever,  and  subject  to  the  rent  of  £46  3a  Id,  but  indemnified  against 
the  payment  of  any  portion  thereof  by  Lot  4. 

This  Lot  produces  a  net  annual  rental  of  £29  i-^a  The  Government 
Valuation  is  £31. 

A  draft  Fee-Farm  grant,  in  lieu  of  the  Lease  for  lives  renewable  for 
ever,  under  which  Lota  4.  0,  and  6  are  held,  liaa  been  approved  of  on 
behalf  of  grantors,  and  will  be  executed  to  the  purchaser  at  theaxpenss 
of  the  estate 

The  rent  in  the  grant  will  be  £48  10s  2d. 
Dated  this  20th  day  of  December,  1873.  . 

H.  R.  GREENE,  Chief  Cleric 

For  Rentals,  Maps,  and  further  particulars  apply  at  the  Landed 
Estates'  Court ;  or  to 

Meara.  WILLIAM  ROCHE  A  SON,  Sulidtois  having  tha 
carriage  of  the  Prooeedings,  No.  4  Stephen's-green  North, 
Dublin. 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 

CITY    OF    DUBLIN. 


In  the  Matter  of 
the  Estate  of 
Ricbd.  Steele  Hawkawortb 
and  Edward  Price,  Trus- 
tees for  Sale  under  the 
Will  of  William  Wdlesley 
Despard,  deceased. 

Owners  and  Petitionera 


rr  o 


BE      SOLD, 

Before  the 

Honourable  Judge  Flanagan, 

On  FRIDAY, 

The  6th   day  of  FEBRUARY,   1874, 

At  the 
Landed  EaUtes'  Court,  Four  Courts, 
Inn8*.qusy, 
In  the  City  of  Dublin, 
At  Noon, 
In  One  Lot, 
The  following  House   and   Premises,  In  the  City  of   Dublin,  and 
described  In  the  printed  Rental  in  this  Matter  :— 
DwelUng-bouse  and  Premises,  now  known  as  No.  76  Thomss-stnet, 
in  the  Parish  of  Ssint  Catherine,  and  Cl^  of  Dublin,  held  under  lease 
for  three  lives  renewable  for  ever,  at  the  small  rent  of  £17  10a  9d,  and 
producing  a  well  aecured  profit  rent  of  £47  Is  7d  yearly. 
The  Tenement  Valuation  of  tlie  Premises  is  £9a 
Dated  this  16th  day  of  December,  1873. 

H.  B.  GREENE,  Chief  CleA 

The  above  House  and  Premises  are  situate  on  the  aouth  side  of 
Thomss-atreet,  In  the  City  of  Dublin,  and  In  the  best  part  of  the  street. 
It  is  a  four-storl«d  house,  built  of  cut  stone,  and  in  perfect  order, 
being  lately  erected,  quite  regardless  of  expense. 

For  Rentals  and  further  pnrtlcttlars  apply  at  the  Landed  Estates' 
Court,  Inna'-quay,  Dublin;  or  to 

THOMAS  TURPIN,  Solidtor  having  Carriage  of  tbepraoeed- 
• Ings,  19  Parllament-atreet  


Printed  and  Published  by  the  Pruprietur,  Johk  Falcoxek.  everr  Saturday,  at  S3,  I'pper  .<tackville-Btra«t,in  the  Pariah  of  St.  Tltomaa 

and  City  of  Dublia.— Saturday,  January  34, 1874. 


Digitized  by 


Google 


THE     IRISH    LAW    TIMES 

AND    SOLICITORS'    JOURNAL. 


Vol.  VIII. 


SATURDAY,  JANUARY  31,  1874. 


No.  366. 


DECISIONS   ON  THE   PARLIAMENTARY 
ELECTIONS  ACT,  1868.— IIL 

H&TiBO  considered  the  subjects  of  agency  and  treating, 
we  now  propose  to  direct  the  attention  of  onr  readers  to 
some  decisions  of  the  election  judges,  in  which  the  jaw 
relating  to  bribery  has  been  affected.     In  the  Coventry 
case  (1  O'M.  <&  U.  100)  a  novel  point  was  decided,  which 
is  vitally  important  to  those  candidates  who  coalesce  for 
the  purpose  of  carrying  both  seats  in  a  constituency 
returning  more  than  one  member.     In  that  case  an 
agreement  was  come  to,  prior  to  the  election,  between  the 
two  reqiondents,  that  £.,  one  of  the  respondents,  should 
bear  the  expenses  of  H.,  the  other  respondent,  provided 
U.  shookl  coalesce  with  £.,  and  give  him  the  benefit  of 
his  influence.     Such  a  treaty  as  this,  it  was  contended 
on  bdtalf  of  the  petitioner,  came  within  the  provisions 
of  17  &  18  Vic,  c.  102,  sec.  2  (3)— "Every  person 
who  shall,  directly  or  indirectly,  by  himself  or  any  other 
person  on  his  behialf,  make  any  gift,  loan,  offer,  promise, 
procurement,  or  agreement  as  aforesaid  to  or  for  any 
person,  in  order  to  procure,  or  endeavour  to  procure, 
the  return  of  any  person  to  serve  in  Parliament,  shall 
be  guilty  of  bribWy."    Such  a  view  of  the  transaction 
was  not  taken    by  the  learned  judge   (Mr.   Justice 
Willes)  who  tried  the  petition — "  If  the  respondent  £. 
agreed  to  give  to  the  respondent  H.  £5, 1  might  say  a 
farthing  in  point  of  law,  if  only  a  peppercorn,  for  pur- 
chasing any  influence  whi^h  H.  had  with  the  electors, 
and  advancing  £.'s  interest  at  the  election,  it  would  be 
briboy  in  the  case  of  the  person  who  gave,  as  well  as 
the  person  who  recdved."    But  it  was  held,  that  there 
being  a  proviso  at  the  end  of  the  section  that  "  this 
enactment  does  not  extend  to  any  money  paid  for  or  on 
aocoimt  of  legal  expenses  bona  fide  incurred  at  or  con- 
cerning any  election,"  that  bringing  forward  another 
candidate  under  such  circumstances,  without  a  view  to 
purchase  his  influence  for  himself,  with  the  intention  of 
serving  a  man's  party,  and  because  he  does  not  mind 
spending  his   money  upon  the  legitimate  expenses  of 
hiniself  and  of  the  other  candidate,  does  not  fall  within 
the  third  clause  of  1 7  &  18  Vic,  c  1 02,  sec.  2.    His  lord- 
ship came  to  a  decision  favourable  to  both  the  respon- 
dents, but  stating  that  in  so  deciding  he  had  considered 
the  question  as  to  whether  the  agreement  was  entered 
into  by  £.  with  the  selfish  view  of  aiding  himself  by 
that  iuSuence,  or  whether  what  he  did  was  fairly  to  be 
explained  by  a  derire  to  serve  his  party,  without  any 
regard  to  the  iiifluence  of  H.     Another  decision  which 
affects  the  question  of  the  candidates  receiving  pecuniary 
assistance  is  the  Belfast  case  (1  CM.  &  H.  285),  which, 
acting  apparently  on  the  proviso  before  referred  to, 
decided  that  a  subscription  for  defraying  the  expenses 
of  the  candidate  was  not  illegal     As  the  converse  case, 
which  certainly  in  practice  is  far  more  likely  to  arise, 
of  the  candidate  being  the  donor,  and  not  the  recipient, 
of  any  pecuniary  consideration,  these  judgments  throw 
a  strong  light  on  the  fact  that  the  maxim  "  Crescit  in 
orbe  do/us      is  not  less   applicable  to  Parliamentary 
elections  than  any  other  transaction  of  life.    In  the 
Youghal  case  (i  CM.  &  H.  294)  is  was  proved  that 
pvnons  on  behalf  of  the  respondent  distributed  large 
sums  of  money  in  shillings  and  half-crowns  on  and  im- 
■■ediately  before  the  poUing  day  to  poor  persons  who 
*ere  not  electors.     So  much  as  £161)  was  distributed  in 


this  way  by  one  person,  £1 30  by  another,  and  £50  by  a 
third.  It  was  contended,  and  we  think  somewhat 
reasonably,  on  behalf  of  the  petitioner,  that  this 
amounted  to  bribery,  as  the  money  so  distributed  was 
given  in  order  that  the  recipients  might  spend  it  in 
drink  at  the  public-houses,  and  so  influence  the  public 
cans'  votes  in  favour  of  the  respondent  But  Mr. 
Justice  O'Brien  did  not  contemplate  such  a  proceeding 
as  being  within  the  provisions  of  the  Act  17  &  18  Vic, 
c  102,  sec.  2  (3).  In  the  Cashel  case  (I  CM.  &  H. 
289),  where  before  the  election  an  agent  of  a  candidate 
sent  cheques  for  five  guineas  to  two  supporters  of  his 
opponent,  and  upon  the  cheques  the  word  "retainer" 
was  marked.  It  was  contended  that  this  attempt  to 
incapacitate  these  voters  from  voting  was  an  act  of 
bribery.  But  Mr.  Baron  Fitzgerald,  in  delivering 
judgment,  said : — "  I  am  inclined  to  think  that  the 
object  before  the  mind  of  the  party,  in  order  to  his 
being  bribed,  must  be  either  the  abstaining  from  voting 
or  the  giving  of  the  vote;  and  though  that  was  the 
thing  in  the  mind  of  the  person  giving  these  consider- 
ations or  retainers,  it  will  not  make  it  an  inducement  to 
the  other  party,  unless  the  same  thing  was  before  the 
mind  of  that  party  also.  The  giving  these  retainers 
was  not  bribwy."  With  unfeigned  respect  for  the 
opinion  of  the  very  learned  Baron,  we  venture  to  submit 
that  the  acute  mind  of  his  lordship  went  somewhat  far 
in  drawing  such  a  fine  metaphysical  distinction  as  to  the 
object  beftre  the  mind  of  the  voters.  The  persons  in 
this  instance  attempted  to  be  bribed  refused  the  money, 
and  the  very  fact  of  their  refiising  it  shows  in  what 
light  they  considered  the  offer.  It  cannot  be  over- 
looked that  in  certain  constituencies  in  the  minds  of 
the  electors  the  ideas  of  receiving  £5  notes  and  giving 
votes  to  the  donor  are  inseparably  connected.  Whether 
this  phenomenon  is  to  be  explained  by  the  theory  of 
long  association  of  ideas,  or  some  other  metaphysical 
operation,  we  will  not  take  upon  ourselves  to  decide. 
It  was  held  in  the  Coventry  case  (1  CM.  &  H.  97) 
that  corrupt  payment  of  illegal  expenses  incurred  at  a 
previous  election  will  come  within  the  Act.  But  as  to 
corrupt  payments  made  after  the  election  by  an  agent, 
it  was  held  in  the  Salford  case  (I  O'M.  &  H.  140)  that 
such  payment,  if  made  without  the  privity  of  the  res- 
pondent,  cannot  affect  the  seat,  ordinary  agency  ceasing 
at  the  close  of  the  poll  But  Mr.  Baron  Martin  inti- 
mated that  if  many  acts  of  bribery  of  this  kind  had 
been  proved  to  have  been  done,  it  would  induce  him  to 
come  to  the  conclusion  that  the  money  was  paid  with 
the  privity  of  the  member,  hanging  baick  and  avoiding 
taking  any  part  in  it,  in  order  that  the  bribe  might  be 
given,  and  under  such  circumstances  the  member  would 
be  affected  at  once.  This  view  seems  to  be  held  in 
substance  by  Mr.  Justice  Willes  in  the  Southampton 
case  (1  O'M.  &  H.  223),  where,  after  deciding  that  a 
case  of  intimidation  which  took  place  after  the  election 
was  only  material  as  throwing  light  on  what  took  place 
before  the  election,  be  quoted  the  Parliamentary  Elec- 
tions Act,  1866,  sec  6  (2),  which  contains  a  provision 
as  to  presenting  a  petition  after  twenty-one  days,  in 
case  of  bribery  ^but  not  other  corrupt  practices)  takiiis 
place  after  the  election.  "  Whether  that  is  to  be  read 
m  the  Corrupt  Practice  Act,  1854,  or  not,  does  not 
clearly  appear.  If  so,  it  can  only  bie  read  in  to  make 
subsequent  bribery  defeat  an  election." 
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NOTANDA. 

Conditional  Order;  Supplemental  Affidavits. — Affidavits 
filed  without  the  leave  of  the  Court,  subsequent  to  the 
granting  of  a  conditional  order  for  a  habeas  corpus 
(and  not  replied  to),  will  not  be  allowed  to  be  used, 
unless  by  consent,  on  the  motion  to  make  the  order 
absolute;  but  the  Court  will,  if  necessary,  discharge 
the  order,  and  grant  a  new  conditional  order,  founded 
on  the  supplemental  affidavits  (_fte  Kearse,  Q.  B,,  Nov. 
25,  1873). 

Remitting  action;  plaintiff  resident  abroad. — Action 
for  £27  1  Is.  for  goods  sold  by  the  plaintiff,  who  resided 
in  London,  to  the  defendant,  who  resided  in  Dublin. 
The  plaintiff's  witnesses  resided  in  London,  save 
one  who  resided  in  Dublin.  Kaye  (with  him  Weir) 
moved  to  remit  the  action  to  the  Recorder  of 
Belfast.  Kisbey,  contra:  The  Recorder  oould  allow 
only  £5  expenses  of  each  witness.  Motion  refused,  with 
costs  {Clarke  v.  Felling,  Q.  B.,  Jan.  18,  1874). 

Habeas  Corpus;  bringing  prisoner  before  coroner's 
inquest. — Nash,  on  behalf  of  the  Crown,  moved  for  a 
writ  of  habeas  corpus  to  bring  up  Eliza  Claffey  before 
the  coroner,  at  an  adjourned  inquest.  The  motion  was 
grounded  on  the  affidavit  of  a  conducting  clerk  of  the 
Crown  and   Treasury  solicitor,  who   stated   that  the 

frisoner  was  brought  before  one  of  the  Metropolitan 
olice  Magistrates,  on  January  20th,  charged  with 
infanticide,  and  that  she  was  remanded  to  prison ;  that, 
later  in  the  day,  the  coroner  held  an  inquest  ou  the 
body  of  the  infant,  but,  owing  to  the  absence  of  the 
accused,  adjonmed  the  inquiry  till  January  28th,  and 
conveyed  a  communication  to  the  Lord  Lieutenant 
requesting  the  presence  of  the  prisoner  at  the  inquest. 
Motion  granted  {Re  Claffey,  Q.  B.  Chambers,  before 
Fitzgerald,  J.,  Jan.,  27th,  1874). 

Remitting  action ;  no  means  of  recovering  under  decree 

against  defendant Action  on  bill  of  exchange  for  £28, 

by  drawer  against  administratrix  of  acceptor.  Kava- 
nagh  moved  to  remit  to  Recorder  of  Duolin.  Curtis, 
contra. — The  assets  consist  of  debts  due  to  the  deceased 
and  chattels  real ;  a  garnishee  order  could  not  be 
obtMned  in  the  Civil  Bill  Court  against  the  debts,  the 
leasehold  could  not  be  seized  under  a  decree,  and  as  the 
debt  accrued  since  the  Debtors  Act,  the  defendant 
conid  not  be  arrested.  Motion  refused,  with  costs 
{Flanagan  v.  Watson,  C.  P.,  Jan.  18,  1874). 

Remitting  action;  scandalous  matter  in  affidavits.— 
Sullivan  moved  to  remit  action  of  assault  to  the  Recorder. 

Houston,  contra.    Per  Fitzqbrai,d,  J "  I  observe  that, 

latterly,  on  these  motions  the  affidavits  are  habitually 
made  the  vehicles  of  the  most  malignant  and  grossest 
slander.  I  am  determined  not  to  encourage  that  prac- 
tice, or  to  permit  it  to  be  indulged  in  with  impunity ; 
and,  to  mark  my  sense  of  its  impropriety  in  this  case,  in 
which  scandalous  charges  have  been  made  quite  un- 
necessarily, I  shall,  in  ordering  the  action  to  be 
remitted,  disallow  both  parties*  costs  of  the  motion " 
{O'DriscoU  V.  Blackwell,  Con.  Ch.,  Dec.  23,  1873). 

Bills  of  Exchange  Act ;  leave  to  defend — Keogh  appUed 
for  leave  to  defend  on  eijuitable  grounds.  Short,  contra, 
relied  on  an  affidavit  in  reply,  disclosing  matter  of 
equitable  replication.  Motion  granted  notwithstanding 
{Rowan  v.  White,  Con.  Ch.,  before  Dowse,  B.,  July  11, 
1873). 

Adjudication;  petitioning  creditor's  debt. — The  bank- 
rupt being  a  non-trader,  and  a  prisoner  as  defined  by 
the  B.  A.,  1837,  filed  a  declaration  of  insolvency  23th 
August,  1 873,  upon  which  a  creditor  presented  a  peti- 
tion of  bankruptcy  September  4th,  on  a  debt  of 
^£40  17s.  9d.  The  debt  was  composed  of  f  39  6s.  4d. 
debt,  and  costs,  on  a  judgment  marked  before  August, 
1872,   to  which  interest  was  added  up   to   May    18, 


1 873.  The  bankrupt  having  been  adjudicated  Septem- 
ber 5,  1873,  WaLih,  attorney,  showed  cause. — ^The  debt 
is  insufficient,  unless  the  interest  can  be  included,  and 
the  bankrupt  being  a  non-trader,  the  debt  should  have 
been  contracted  after  the  B.  A.  Act,  1872.  G.  Perry, 
contra. — The  costs  and  interest  may  be  included,  and  it 
is  not  necessary  that  the  debt  should  have  been  after 
the  Act,  as  the  bankrupt  was  a  prisoner.     Per  Habri- 

soN,  J The  costs  and  interest  follow  on  the  judgment. 

Cause  shown  disallowed  {Re  T.  Irwin,  Ba.,  September 
16,  1873). 

Notice  to    quit;     t/tamp;     agricultural    or  pastoral 

tenancy The  tenancy  of  a  public-house  situate  in  a 

village,  with  an  acre  of  land  attached,  held  at  an  annual 
rent  of  £17,  of  which  from  £1  to  £1  5s.  represents  the 
letting  value  of  the  land,  is  not  "  agricultural  or  pas- 
toral in  its  character,  within  the  provimons  of  the 
Land  Act,  1870,  and  a  notice  to  quit  such  tenancy  need 
not  therefore  be  stamped  {Spunluim  v.  W<dsh,  Thomas- 
town  Q.  S.,  Jan.  7,  1874,  before  De  Moleyns,  Ch.) 

Rent  on  Lease  executed  after  the  Land  Act,  1870;  dedue  ■ 

tionfor  county  cess A  reservation  of  rent  "  over  and 

above  all  taxes,  charges,  and  impositions  whatsoever," 
with  a  corresponding  covenant  to  pay  it,  in  a  lease 
executed  since  the  passing  of  the  Landlord  and  Tenant 
Act,  1870,  deprives  the  tenant  of  the  right  to  deduct 
a  moiety  of  the  grand  jury  cess  under  the  65th  section 
of  that  Act  {Hely  v.  Kennedy,  Kilkenny  Q.  S.,  October 
8,  December  31,  1873,  before  De  Moleyns,  Ch.) 


COUET  OF  QUEEN'S  BENCH,  WESTMINSTER. 

Monday.  Jan.  12. 

(Before  Bi.i.ckbubn,  Qu^v,  and  Abohibald,  JJ.) 

Be  An  Artiolbd  Clbrk. 

Although  this  was  merely  an  application  to  allow 
Thomas  Bobert  Oakley,  an  articled  clerk,  to  be  discharged 
from  his  articles  and  to  enter  into  fresh  articles,  it  rused  a 
question  of  some  importance  of  its  kind.  By  2S  tc  34  Vict. 
0.  127,  B.  10,  articled  clerks  are  prohibited  from  holding  any 
ofiSce  while  serving  their  articles,  llie  applicant  in  the 
present  case,  on  the  19th  April  in  last  year,  obtained  a 
commission  as  lieutenant  in  the  Royal  Monmouthshire 
Militia,  and  he  went  out  with  his  regiment  for  twenty-aeven 
days,  from  the  19th  May  to  the  14th  June.  On  the  9th 
December  he  resigned  his  commission.  Fearing  that  his 
twenty-seren  days'  service  might  bring  him  within  the 
provi8ions  of  the  Act,  he  now  applied  to  be  allowed  to  be 
discharged  from  his  present  articles,  and  to  enter  into  fresh 
articles  for  a  time  which  would  cover  the  27  daya 

Botanquet  appeared  for  the  applicant. 

Attorney  for  the  applicant :  jSato,  agent  for  Oakley,  of 
Monmouth. 

The  CoDBT  granted  the  application. 


The  Exxtbb  Eliotion  Fbtition. — In  the  Court  of 
Common  Pleas,  Westminster,  on  Tuesday,  Mr.  Chandos 
Leigh  applied  on  behalf  of  the  petitioners  in  the  case  of 
the  Exeter  election  petition  for  a  rule  to  carry  out  an 
arrangement  by  which  the  petition  should  be  suowed  tn 
drop,  and  the  money  dejiosited  be  paid  out  of  court.  Mr. 
Fetberam,  for  the  respondent,  said  that  he  had  been  in- 
structed to  consent  to  the  rule  aaked  for,  upon  the  distinct 
statement  that  there  never  had  been  any  intention  of 
charging  Mr.  Mills  with  peiBODal  bribeiy  or  coimption.  To 
this  ihe  petitioners  assented.  The  Lord  Chief  Justice  said : 
We  have  nothing  to  do  with  that.  I  am  of  opinion  that 
the  Queen  having  been  pleased  to  dissolve  Parliament — of 
which  the  court  will  take  ofiSioial  notice — a  case  has 
occ-urred  which  is  not  provided  for  by  the  82  Vic.,  cap.  135, 
and  therefore  we  must  guide  our  proceedings  by  the  old 
parliamentary  practice,  according  to  which  a  petition 
dropped  or  abated  by  a  dissolution.  This  being  so,  I  have 
no  doubt  that  there  should  he  a  rule  to  return  the  £1,000 
which  had  been  deposited. 
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THB  JUDICATURE  COMMISSION  AND  THE 
IRISH  COUNTY  COURTS.. 
Ktpoit  OK  the  Appheation  of  the  Principla  recommended  by 
Ae  Judieature  Commuaim  to  the  Iriib  County  Courts, 
By  Mb.  Cosbtahtikb  Mollot. 

[Read  tiefore  the  Ststlstlcil  Society  of  Ireland.] 
SncE  the  subject  of  this  report  was  entrusted  to  me,  the 
principles  reoommeoded  by  the  Judicature  Commission  have 
icceived  the  sanction  of  the  Legislature  and  become  law; 
and   the  year  that  has  just  now  closed  will   always  form  a 
memorable  <^x>ch  in  the    l^al    history  of  the    Empire, 
signalixed  as  it  has  been  by  the  acoomplisbment,  in  a  single 
■CMion  of  Parliament,  of  one  of  the  most  beneficial  legal 
reforms  ever  effected.    The  fusion  of  legal  and  equitable 
principles,  the  simplification  of  law,  and  the  preference  for 
equitable  principles  over  ancient  statutes  and  harsh  rules 
secured  for  England  by  the  Judicature  Act  of  1873,  must 
produce  an  improvement  in  the  administration  of  justice, 
the  Importance  of  which  it  would  be  difficult  toover-estimste. 
In  this  great  legal  reform  Ireland  is  not,  as  yet,  entitled 
to  participate.     Her  right,  as  an  integral  portion  of   the 
United  Kingdom,  to  have  extended  to  her  every  beneficial 
reform  effected  for  the  sister  kingdom  is  unquestionable,  and 
is  especially  so  in  whatever  concerns  the  due  administration 
if  i'ft'fj  *nd  the  prqppt    and    efficacious    enforcement 
of  civil  rights,  so  that  the  extension  to  this  country  of  the 
gKstl^al  reform  of  187-6  may  be  regarded  as  a  mere  matter 
ni  tima  Desirable  as  it  is  in  the  case  of  the  Superior  Courts, 
the  importance  and  urgency  of  extending  it  to  the  Inferior 
Coorta,  are  still  more  manifest,  for  the  humbler  the  suitor  is, 
knd  the  less  aided  he  is  by  legal  assistance  in  his  dealings, 
th«  more   necessary  it  is  that  he  should  be  able  to  obtain 
full  and  complete  justice  in  one  Court ;  and  the  greater  is 
the  benefit  conferred  when  law  is  freed  from  unnecessary 
oomplications  and  framed  in  accordance  with  principles  of 
natural  eqnity,  which  are  intelligible  to  all. 

In  SootUnd,  when  in  the  middle  of  the  eighteenth 
oentnty,  nearly  all  the  hereditary  jurisdictions  were  abol- 
i*bed,  it  became  necessuy  to  substitute  some  power  of 
administering  justice  in  each  district,  and,  accordingly,  a 
load  tribunal,  known  as  the  Sheriff's  Court  was  established. 
This  Court  has  now  civil  jurisdiction  of  a  very  complete  and 
extourive  nature.  It  can  entertain  all  questions  relating  to 
removables,  and  all  questions  of  possession,  even  although 
these  may  involve  the  consideration  of  titles  to  real  property, 
and  questions  between  landlord  and  tenant.  Its  jurisdiction 
also  embraois  admiralty  questions,  and  those  relating  to 
wills  and  bankruptcy.  In  a  word,  it  affords  to  all  a  ready, 
If'Cal,  and  complete  remedy,  under  forms  which  make  it 
easy  of  access,  economical  and  satisfactory. 

The  Irish  County  Court  was  first  established  by  a  statute 
of  the  Irish  Parliament  towards  the  closeof  the  last  century, 
h>ng  before  a  similar  Court  was  inxtituted  for  England  ;  and 
frum  the  first  establishment  of  these  local  tribunals  in  Ire- 
land aixl  in  Enj^d,  various  measures  have  been,  from  time 
to  time,  passed  for  their  improvement ;  but  although  the 
Irish  County  Court  was  first  started,  the  English  County 
Comt  has  been  suffered  to  outstep  in  the  race  of  improve- 
mettt  its  Irish  prototype.  Unfavourable  as  the  contrast  at 
present  is  between  the  Irish  and  the  English  County  Courts, 
as  means  of  administering  justice,  that  contrast  will  become 
still  more  msrked  after  the  second  of  next  November,  when 
the  time  will  arrive  for  applying  to  all  matters  within  the 
cognizance  of  the  English  County  Court,  the  new  and 
enlightened  rales  of  law  enacted  by  the  Judicature  Act  of 
Isit  aeanon. 

lite  English  County  Court  has  power  to  try  all  actions 
of  contract  or  tort,  where  the  debt,  whether  on  a  balance 
ur  otherwise,  or  the  damage  claimed  does  not  exceed  £50, 
except  actions  of  libel,  slander,  seduction,  malicious  prose- 
cution, breach  of  promise  of  marriage.  It  can  also  tiy  any 
claim  for  the  recovery  of  any  demand  not  exceeding  £50, 
whidi  is  the  whole,  or  part  of  the  unliquidated  balance  of  a 
liartoership  account,  or  the  amount  of  a  distributive  share 
under  an  intestacy,  or  of  any  legacy  under  a  will.  It  has 
also  jari<diction  in  any  action  of  ejectment  on  the  title, 
where  the  value  of  the  lands,  or  the  rent  payable  in  respect 
thereof  does  not  exceed  £20  by  the  year,  and  also  in  any 
actioo  in  which  the  title  to  any  corporeal  or  incorporral 


hereditaments  is  in  question,  where  neither  the  value  of  the 
lands,  tenements,  or  hereditaments,  in  dispute,  nor  the  rent 
payable  in  respect  thereof  exceeds  the  sum  of  £20  by  the 
year ;  and  also  in  case  of  any  easements  or  lioense,  where 
neither  the  value  or  the  reserved  rent  of  the  lands,  tene- 
ments, or  hereditaments,  in  respect  of  which  the  license  or 
easement  is  claimed,  or  on,  through,  or  over  which,  such 
easement  or  licence  is  claimed,  exceeds  £20  by  the  year. 

In  1866  jurisdiction  in  Equity  was  conferred  on  the  Eng- 
lish County  Court,  and  it  was  enabled  to  try  suits  in  equity 
to  the  extent  of  £500.  Its  equitable  jurisdiction  is  com- 
prised under  ten  heads. 

1.  The  administrations  of  estates  of  testators  and  intes- 
tates. 

2    The  execution  of  trusts. 

8  The  foreclosure  or  redemption  of,  or  enforcing  mort- 
gages, charges,  or  liens. 

4.  The  specific  performance  of,  or  reforming,  delivering 

up  or  cancelling  sgreements. 

5.  The  relief  of  trustees. 

6.  Proceedings  under  the  Trustee  Act. 

7.  Proceedings  relating  to  the  maintenance  or  advance- 

ment of  in&nts. 
8  The  dissolution  of  partnership. 
9.  Accounts,  and 
10.  PaHition. 

In  the  suits  or  matters  within  its  equity  jurisdiction,  the 
County  Court  has  and  can  exercise  all  the  powers  and 
authority  of  the  Court  of  Chancery. 

While  the  English  County  Court  was  thus  &om  time  to 
time  improved — its  authority  extended  to  classes  of  cases 
that  were  not  originally  within  its  province,  while  it  was 
made  a  Court  of  Equity,  with  all  the  powers  of  the  High 
Court  of  Chancery,  and  thus  enabled  to  do  full  and  complete 
justice  between  the  parties  in  any  matter  within  its  jurisdic- 
tion— the  Irish  County  Court  has  made  but  little  advance 
in  the  way  of  improvement.  True  it  is  that  the  statute 
under  which  it  is  at  present  constituted  declares  that  it  shall 
be  lawful  for  the  Chairman  "  to  hear  and  determine  all  dis- 
putes and  differences  between  party  and  party  for  any  sum, 
damnges  or  penalty,  not  exceeding  £40  sterling  (slander, 
libel,  breach  of  promise  of  marriage,  and  criminal  conversa- 
tion excepted),  and  for  any  unascertained  and  unpaid  balance 
nut  exceeding  £40  of  a  partnership  account ;"  and  also  to 
decree  payment  of  any  pecuniary  legacy  not  exceeding  £20, 
payable  out  of  any  personal  estate,  whatever  may  be  the 
amount  of  such  personal  estate  ;  and  also  to  decree  the  pay- 
ment of  any  legacies  or  distributive  shares,  payable  out  of 
the  assets  of  any  deceased  person,  where  the  assets  shall  nut 
exceed  £200 ;  and  the  Chairman  has  also  jurisdiction  in  eject- 
ments between  landlord  and  tenant,  where  the  rent  of  the 
holding  does  not  exceed  £100  ;  and  in  cases  of  ejectment  on 
the  title,  his  jurisdiction  is  confined  to  cases  where  the  parties 
claim  under  a  common  title,  and  the  rent  of  the  lands  sought 
to  be  recovered  does  not  exceed  £20  a  year,  and  are  held 
under  a  yearly  tenancy,  or  under  a  lease,  the  duration  of 
which,  when  originally  granted,  did  not  exceed  three  lives, 
without  any  provision  for  the  renewal  thereof  ;  or  for  a  term 
of  sixty-one  years,  and  in  respect  of  which  no  fine  exceeding 
£20  shall  appear  on  the  face  of  such  lease  to  have  been  paid 
on  the  granting  or  execution  thereof.  The  statute,  while  it 
confers  in  these  cases  jurisdiction  in  ejectments  on  the 
title,  declares  expressly  that  in  other  cases  the  title  to  lands, 
tenements  and  hereditaments  shall  not  be  drawn  into  ques- 
tion in  any  proceeding  in  the  Court. 

It  is  unnecessary  to  enter  into  further  detail  for  the 
pnrpose  of  contrasting  the  power  and  authority  of  the  local 
courts  in  the  three  kingdoms  as  tribunals  for  administering 
justice.  The  foregning  brief  aud  necessarily  incomplete 
summary  is  sufficient  to  show  how  far  the  Irish  county 
court  has  been  permitted  to  lag  behind  in  the  progress  of 
improvement.  Scarctly  a  sitting  of  the  court  is  held  in  any 
part  of  the  country  at  which  one  or  more  oases  do  not  occur 
where  some  suitor  applies  to  the  cotirt  for  relief,  to  redress 
some  wrong  or  enforce  some  right,  and  aiter  expense,  which 
to  the  humble  suitor  is  considerable,  has  been  incurred,  and 
the  time  of  the  court  has  been,  it  may  be  for  hours,  occupied 
in  ascertaining  the  exact  nature  of  the  matter  in  dispute,  it 
is  then  discovered  that  all  this  expense,  time,  and  trouble 
have  been  merely  wasted — that  the  case  is  not  within  their 
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jurigdiction,  and  the  court  is  unable  to  enforce  the  right  or 
redreu  the  wrong. 

The  matter  in  dispnte  may  be  about  an  obstmction  of  a 
watercourse  or  a  right  of  way,  or  an  interference  with  a 
right  of  turbary,  or  some  one  of  those  questions  that 
commonly  arise  between  the  occnpiers  of  small  holdings ; 
bat  if  the  rent  of  the  holdings  in  respect  of  which  the 
dispute  arisee,  or  the  value  nf  the  right  disputed  be  great  or 
small,  once  a  question  of  title  is  found  to  be  involved,  the 

i'arisdiction  of  the  co<irt  is  onsted,  and  the  suitor  learns,  to 
lis  surprise,  that  the  court  is  powerless  to  afford  him 
redress,  and  that  if  he  wishes  to  obtain  it  he  must  seelc  it  in 
the  superior  court,  where  the  matter  will  be  decided,  after 
delay  and  at  an  expense  that  will  most  probably  be  ruinous 
to  one,  if  not  to  both  of  the  litigants.  Every -day  tzperience 
shows  what  is  frequently  the  result  of  the  Irish  county 
court  not  having  jurisdiction  to  deal  with  this  class  of  cases. 
Men  of  humble  means,  seeing  the  expense  with  which  the 
defence  of  their  rights  is  attended  in  the  superior  courts, 
will  not  have  recourse  to  the  law  to  vindicate  them,  but 
will  either  altogether  abandon  their  right  and  submit  to 
wrong,  or  they  will  seek  to  maintain  them  by  a  recoiurse  to 
force  ;  and  then,  if  a  breach  of  the  peace  ensues,  the  same 
jndge  who  explained  to  the  parties  that  be  was  unable  by 
law  to  determine  the  dispute,  out  of.  which  the  breach  of 
the  peace  arose,  is  the  judge  delegated  to  preside  in  the 
court  which  has  full  power  to  deal  with  the  criminal  part  of 
the  case.  The  trial  of  this  part  nf  the  case  is  oondacted  at 
the  public  expense,  and  although  the  breach  of  the  peace  is 
dealt  with,  yet  the  civil  question  out  of  which  it  arose  is 
left  in  exacuy  the  same  position  as  before,  or,  it  may  be,  in 
a  worse  positioD—  fur  if  the  man  whose  right  is  unjustly 
invaded  happens  not  to  be  a  man  of  cool  temper,  able  to 
restrain  himself  under  the  infliction  of  wrong,  advantage 
may  be  taken  of  this  by  the  wrong-doer  to  provoke  him, 
and  so  get  involved  in  a  breach  of  tJ^e  peace,  and  then  have 
him  punished,  it  may  be  by  imprisonment ;  and  when  this 
happens,  things  not  nnfrequently  go  from  bad  to  worse ; 
evil  passions  are  aroused,  and  what  was  originally  a  dispute 
about  some  small  matter,  sometimes  ends  in  the  perpetration 
of  a  fearful  crime. 

Where  the  question  in  dispute  is  too  small  to  bear  the 
cost  and  delay  of  a  resort  to  the  superior  courts,  justice 
and  sound  policy  alike  require  that  jurisdiction  in  such 
cases  should  be  conferred  on  the  local  court.  In  such 
cases,  resort  is  seldom  had  to  the  superior  courts ;  parties 
are  deterred  by  the  expense,  and,  as  already  observed, 
rights  are  either  abandoned  or  attempted  to  be  maintained 
by  force ;  and  one  of  the  most  salutary  reforms  that  can  be 
etfeoted  for  the  benefit  of  the  humbler  classes  of  the 
community  is  to  confer  on  the  Irish  county  court  the  same 
power  which  the  English  county  court  now  possesses— of 
hearing  and  determining  disputes  where  small  questions  of 
title  are  involved. 

Even  before  the  Judicature  Act  of  1873  gave  effect  to  the 
principles  recommended  by  the  Judicature  Commissioners 
in  their  Reports,  the  English  county  courts,  as  has  been 
already  shown,  were  far  in  advance  of  the  Irish.  But  the 
Judicature  Act  of  1873  does  not  confine  the  application  of 
those  enlightened  principles  to  the  superior  courts,  but  at 
unce  extends  them  to  every  court. 

The  91st  section  of  the  statute  declares  that  "The 
several  rules  of  law  enacted  and  declared  by  this  Act  shall 
be  in  force  and  receive  effect  in  all  courts  whatsoever  in 
England,  so  far  as  the  matters  to  which  such  rules  relate  shall 
be  respectively  cognizable  by  such  courts ;"  and  the  89th 
enacts  that  "  Every  inferior  court  which  now  has,  or  which 
which  may,  after  the  passing  of  this  Act  have,  jurisdiction 
in  equity  or  at  law,  and  in  equity  and  in  admiralty, 
respectively,  shall,  as  regards  all  causes  of  action  within  its 
jurisdiction  for  the  time  being,  have  power  to  grant,  and 
shall  grant  in  any  proceeding  before  such  cuurt  such  relief, 
redress,  or  remedy,  or  combination  of  remedies,  either 
absolute  or  conditional,  and  shall  in  every  such  proceeding 
give  such  and  the  like  effect  to  every  ground  of  defence  ur 
counter-claim,  equitable  or  legal,  in  as  full  and  ample  a 
manner  as  might  and  ought  to  be  done  in  the  like  case  by 
the  high  court  of  justice." 

The  rules  of  law  declared  by  the  Jndioatnre  Act  are 
contained  in  the  24th  and  25th  sections  of  the  statute,  and 


may  be  thus  briefly  stated,  .viz.  :  That  law  and  equity  shal 
be  concurrenUy  administered,  and  that  whenever  there  is 
any  conflict  or  variance  between  the  rules  of  equity  and  the 
rules  of  the  common  law,  with  reference  to  the  same 
matter,  the  rules  of  equity  shall  prevail. 

The  English  law  was  introduced  into  Ireland,  and  courts 
of  justice  in  conformity  with  the  laws  of  England  were 
established,  as  early  as  the  reign  of  King  John — upwards 
of  650  years  ago — and  close  upon  three  centuries  afterwards 
all  the  then  existing  statute  law  of  England  was  extended 
to  Ireland  by  Poyning's  Act ;  and  in  1782,  when  the  Irish 
Parliament  asserted  its  legislative  independence  and  re- 
pealed Poyning's  Act,  the  Irish  Parliament,  in  passing  the 
statute  known  as  Velverton's  Aot,  recorded  its  opinion  on 
the  question  of  the  assimilation  of  the  laws  of  the  two 
countries.  The  preamble  to  Yelverton's  Act  recites  that 
"  a  similarity  of  laws,  measures,  and  customs  must  neces- 
sarily conduce  to  strengthen  and  perpetuate  that  aflTection 
and  harmony  which  do  and  at  all  times  ought  to  subsist 
between  the  people  of  Great  Britain  and  Ireland ;"  nnd 
accordingly,  by  that  statute,  in  pursuance  of  the  policy  of 
assimdating  the  laws  of  the  two  countries,  the  provisions  of 
a  considerable  portion  of  the  statute  law  of  Inland  were 
extended  to  Ireland. 

In  1862  the  English  and  Irish  Law  and  Chancery  Com- 
mission was  appointed,  consisting  of  Lord  Romilly,  Lord 
Cairnes,  Lord  O'Hagan,  Lord  Selbome,  Chief  Justice 
Monahan,  Sir  Joseph  Napier,  Mr.  J  ustice  Lawson  and 
others,  upon  the  question  of  assimilating  the  details  of 
Irish  and  English  law.  The  Commissioners,  after  noting 
the  fact  that  the  practice  and  procedure  in  equity  of  the  two 
countries,  which  were  originally  similar,  had  by  modern 
legislation  become  almost  entirely  different,  and  that  this 
difference  had  been  caused  by  separate  attempts  at  carrying 
out  Chancery  reform  in  each  of  tiie  two  countries,  expressed 
the  unanimous  opinion  that  "  it  was  of  paramount  import- 
ance to  restore  and  preserve,  as  far  as  possible,  a  uniformity 
of  system  in  the  equity  jurisprudence  of  the  two  countries," 
and  that  "  the  practice  and  procedure  of  the  superior  courts 
of  common  law  in  England  and  Ireland  should,  as  far  as 
practicable,  be  assimilated." 

Parliament,  so  far  as  the  courts  of  equity  were  concerned, 
adopted  the  opinion  of  the  Commissioners,  by  passing  the 
Irish  Chancery  Act  of  1867  ;  and  bills  were  brought  in  by 
successive  law  ofBcets  to  carry  out  the  assimilation  of  the 
practice  and  procedure  of  the  courts  of  common  law,  which 
which  were  finally  postponed  for  the  report  of  the  judica- 
ture Commission. 

When  the  Judicature  Act  declares  that  certain  enlightened 
and  just  rules  shall  be  observed  for  the  future  as  part  of  the 
law  of  England,  in  every  court  whatsoever  in  England,  it  is 
of  paramount  importance  that  the  same  salutary  principles 
should  be  extended  to  this  country,  and  in  like  manner  be 
observed  in  every  court  whatsoever  in  Ireland.  Thus  will 
be  best  carried  out  that  policy  of  assimilating  the  laws  of 
the  two  countries,  which  was  originated  centuries  ago,  in  the 
reign  of  King  John — sanctioned  and  acted  upon  by  the 
Irish  parliament,  and  approved  of  by  the  high  authority  of 
the  Commissioners  already  referred  to. 

While  the  Irish  County  Court  possesses  the  public  confi- 
dence, nevertheless,  year  after  year,  the  demand  for  its 
improvement  is  becoming  more  urgent,  as  the  defect  in  its 
power  to  decide  completely  various  questions  that  arise,  in 
cases  where  some  bumble  .'uitors  seek  its  intervention, 
becomes  more  manifest.  The  Irish  Land  Act  has  brought 
under  legal  cognizance  tenant  interests  of  great  value. 
Formerly  claims  arising  of  such  interests,  and  disputes 
between  small  tenants  about  rights  of  way,  turbary  fences, 
and  other  matters — fruitful  sources  of  contention  between 
neighbours,  and  which  the  Irish  County  Cuurt  has  nut 
junsdiction  to  hear  and  determine— were  settled  by  the 
agent  and  landlord,  who  exercised  in  such  cases  a  species  of 
unauthorised,  but  yet  beneficial,  jurisdiction.  Their  inter- 
ference was  qnite  optional.  In  some  cases  they  declined  to 
interfere ;  while  in  others,  by  their  kindly  interference, 
bitter  disputes  were  settied,  and  injustice  in  many  iiistancus 
prevented.  But  all  this  is  now  changed,  with  the  altered 
position  of  the  parties,  consequent  on  the  passing  of  the 
Land  Act.  Landlords  and  agents  will  be  veiy  slow  to 
interfere  in  disputes  between  tenant  and  tenant,  but  will 
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nther  leave  such  matters  to  be  settled  as  best  they  can  by 
the  tribanals  of  the  country ;  and  hence  it  has  latterly 
become  a  matter  of  paramount  importance  and  urgency  that 
the  Irish  Coanty  Court  should  now  be  enabled  to  deal  with 
cases  of  this  kind,  which,  owing  to  the  smallness  of  the 
intcrast  involred,  are  but  very  rarely  submitted  to  the 
sopnior  courts,  as  they  cannot  bear  the  expense  cf  a 
leoonzse  to  the  latter  courts. 

While  the  Land  Act  recognizes  the  necessity  of  a  guardian 
md  litem  being  appointed  in  the  cases  of  idiots,  lunatics,  and 
minora,  it  only  provides  for  the  appointment  of  such  guard- 
ians for  the  purpose  of  any  proceedings  under  that  act ;  but 
tho  permanent  protection  of  the  interest  of  tenants  under 
lease*  and  tenant-right  usages  requires  a  cheap  machinery 
for  appointing  guardians  of  idiots,  lunatics,  and  minors,  and 
for  making  such  guardians  account. 

In  1870,  Mr.  Henry  Dix  Hutton,  in  his  Beport  on  Ad- 
Mra.ty  Juriidietion,  read  before  the  Society,  called  atention 
to  complaints  made  by  foreign  traders,  that  while  the  Court 
of  Admiralty  in  Ireland  possessed  jurisdiction  to  proceed 
againit  the  masters  of  ships  at  the  suit  of  merchants  employ- 
ing tbeir  vessels,  it  had  no  corresponding  power  of  enter- 
taining complaints  by  captiuns  in  respect  of  freight  and 
demurrage — a  state  of  things  which  caused  delay,  involving 
hardship,  and  not  nnfrequently  a  piactfcal  denial  of  justice. 
Strong  representxtioos  on  this  unsatisfactory  state  of  the 
law  were  made  by  some  of  the  foreign  consuls  resident  in 
Ltublin  to  the  Commissioners  appointed  to  inquire  into  the 
High  Coart  of  Admiralty  in  Ireland,  who  sat  in  1864  ;  and 
while  the  Commissioners,  in  their  report,  state  that  they  do 
Dot  think  it  expedient  to  extend  the  jurisdiction  of  the 
Adroiimlty  Court  to  cases  of  freight  and  demurrage,  because 
the  effect  would  be  to  give  to  the  Irish  Court  a  wider  juris- 
dictiun  than  that  possessed  by',the  English  Admiralty  Court, 
they  are,  at  the  same  time,  of  opinion  that  the  object  should 
be  to  assimilate  the  jurisdiction  of  both  Courts,  and  that  if 
such  a  jurisdiction  were  given  to  the  English  Court  a  corres- 
ponding jnrisdiction  should  be  also  given  to  the  Irish 
Court. 

Following  out  the  recommendations  of  the  Commis- 
sioners in  favour  of  assimilating  the  law  of  both  countries  as 
to  admiralty  jurisdiction,  the  Court  of  Admiralty  (Ireland) 
Act  of  1867  was  passed,  assimilating  the  Irish  to  the  Eng- 
lish jnrisdiction ;  but  it  did  not  make  any  provision  for 
trjriDg  cases  of  demnrrrge  or  freight. 

By  this  Act  of  1867  the  Lord  Lieutenant  was  empowered 
by  order  in  Council  to  confer  a  limited  jurisdiction  in 
admuralty  cases  on  the  Irish  local  Courts ;  but  this  power 
baa  not  as  yet  been  exercised  In  1868  the  English  County 
Courts'  Admiralty  J  urisdiction  Act  was  passed,  enabling 
Her  Majesty  in  Council  to  confer  a  limited  admiralty  juris- 
diction upon  the  English  County  Courts  ;  and  both  in  1868 
and  1869  orders  in  Council  were  issued  conferring  this 
admiralty  jurisdiction  upon  thirty -six  of  the  English  County 
Courts.  The  English  Act  of  1868  did  not  provide  for  cases 
of  freight  and  demurrage  ;  but  in  1869  this  omission  was 
•opplied  by  the  statute  32  k  83  Vic.  c.  61,  which  conferred 
in  those  cases  a  limited  admiralty  jurisdiction  upon  the 
English  Coun^  Conrta.  It  is  to  be  regretted  that  the 
pohey  of  axsimilation  recommended  by  the  Admiralty  Com- 
missioners in  1864,  carried  out  by  the  Admiralty  i^ct  of 
1867,  was  not  acted  upon  in  1868  and  1869  when  the  Eng- 
lish Coonty  Courts  obtained  their  limited  admiralty  jurisdic- 
tion, and  the  Irish  County  Court  tbertby  enabled  to  afford 
the  same  address  to  th»  foreign  trader  as  he  would  be  able 
to  obtain  in  an  English  port,  if  busine»8  had  brought  his 
TUSBil  to  that  country  instead  of  to  Ireland. 

Under  the  English  Bankruptcy  Act  of  1867  the  County 
Courts  in  Euglsnd  have  a  banliruptcv  jurisdiction.  The 
Irish  County  Courts  up  to  1873,  had  jurisdiction  in  in- 
solrency  ;  but  that  jurisdittion,  except  as  to  pending  matters, 
ceased  on  the  1st  January,  1873,  when  the  Irish  Bank- 
mptcy  Amendment  Act,  1872,  came  into  operation.  And 
even  no  matter  bow  small  the  value  of  the  bankrupt  estate 
may  happen  to  be,  the  Irish  County  Court  has  no  jnrisdic- 
tion in  Innkruptcy  unless  in  cases  which,  after  being  pro- 
ceeded with  to  a  certain  extent  in  the  Court  of  Bankruptcy, 
are  then  remitted  to  the  County  Court  to  be  there  dealt  with, 
and  after  being  so  dealt  with  there  is  a  right  of  appeal  back 
to  the  Coortof  Banlcrupty.    A  great  boon  would  be  conferred 


both  on  small  debt  rs  and  those  who  may  have  dealings 
with  them,  by  conferring  directly  upon  the  Irish  County 
Court  a  limited  jurisdiction  in  bankruptcy. 

{To  be  continued.) 


ne  MAB8HALL. 


Xbe  Law  Timet  (January  24th,  1874)  thus  oommenta  on 
the  case  of  Re  MainJaM,  exclusively  reported  as  a  Law 
Beport  for  this  Journal,  which  appeared  in  our  issue  of 
January  17th : — 

The  argument  in  support  of  the  application  for  a  writ  of 
hdbtat  coTfiu  was  that  the  Court  of  Queen's  Bench  had 
discretionary  jurisdiction,  and  that  even  though  the  prisoner 
might  not  be  required  as  a  witness  before  the  coroner,  she 
was  entitled  to  be  present.  It  was  pointed  o.ut  that  a 
coroner  bad  power  to  exclude  from  the  inquest  both 
attorney  and  counsel,  and  that  if  the  prisoner  were  not 
allowed  to  be  present,  any  irregularities  of  which  she  might 
be  entitled  to  take  advantage  for  the  purpose  of  quashing 
the  inquisition  would  pass  unchallenged  ;  and  further,  that 
the  prisoner  should  be  entitled  to  cross-examine  the  wit- 
nesses, some  of  whom  might  die  between  the  inquest  and  the 
trial,  but  whose  depositions  might  possibly  still  be  used,  and 
no  cross-examination  take  place  at  all.  Solicitor-General 
Law,  on  behalf  of  the  Crown,  urged  that  uniformity  should 
previdl  in  the  English  and  Irish  praotioe,  and  that  the 
settled  practice  in  England  is  that  a  writ  of  habeai  corpu* 
will  ^not  be  issued  unless  it  appears  to  be  substantially 
necessary  to  the  ends  of  justice.  That  may  be  a  general 
principle,  but  there  is  no  English  decided  case  which  goes 
the  length  of  saying  that  a  prisoner  ought  not  to  get  bis 
writ  for  the  purpose  of  attending  the  coroner's  cqurt.  It 
occurs  to  us  that  the  argument  with  reference  to  the  admis- 
sibility of  the  depositions  in  evidence — the  doubt  whether 
they  would  be  admissible  at  the  trial  if  the  accused  were  not 
present  at  the  inquest— is  of  itself  sufficient  ground  for 
allowing  the  writ  to  go.  Archbold  in  his  Criminal  Evidence 
says  (p.  282),  "  Although  the  former  statutes  relating  to  the 
examination  of  witnesses  against  a  prisoner  before  justioet 
and  coroners  (1  &  2  Ph.  &  Ma  IS ;  2  ft  3  Ph.  &  M.  c.  10 ; 
7  Geo.  4,  c  64,  BS.  2  and  6)  did  not  contain  any  express 
enactment  like  that  contained  in  11  &  12  Vict.,  c.  42,  s.  17, 
it  was  yet  determined  in  many  oases,  and  recognised  as  a 
rule  of  law,  that,  where  the  examination  of  witnesses  in 
cases  of  felony  under  these  statutes  was  taken  in  the 
presence  of  the  accnsed,  and  be  had  the  opportunity  of 
cro<is-examinicg  them,  the  deposition  of  any  such  witness 
might  be  read  in  evidence  against  the  accused  on  his  trial,  in 
case  the  person  who  made  the  deposition  were  dead."  We 
have  not  looked  at  the  autiiorities  cited  by  the  counsel  for 
.  the  application  in  JU  Marv/uUl,  but  it  is  obvious  that  any 
judge  would  hesitate  considerably  to  admit  the  depositions 
of  a  witness  before  the  coroner  on  the  trial  of  the  accused,  if 
the  accused  had  not  been  present  at  the  examination. 
Whereas  it  is  equally  clear  that  there  could  be  no  objection 
to  the  reception  of  such  evidence,  the  accnsed  having  been 
present.  The  Solicitor-General  contended  that  the  writ 
ought  not  to  go  merely  to  gratify  the  desire  of  the  accused 
to  be  present,  but  only  where  the  accused  wished  to  give 
evidence.  In  this  argument  we  do  not  for  a  moment 
concur,  but  we  entirely  agree  with  Mr.  Jastioe  Fitzgerald, 
who  said  that  he  always  considered  that  the  more  latitude 
allowed  in  preliminary  courts  the  better  for  the  course  of 
justice  ;  and  again,  "  Is  the  coroner's  court  to  exist  1  If  it 
is,  I  ought  to  assist  itsinqviiries  in  every  way."  "  I  know," 
his  Lordship  added,  "of  no  case  in  which  the  application 
of  an  accused  person,  saying  by  her  attorney  that  she 
derires  to  be  present,  has  been  refused."  In  delivering  his 
judgment,  Mr.  Justice  Fit^erald  made  some  general  obser- 
vations concerning  the  examination  of  prisoners  on  their 
trial.  "I,  for  one,"  he  said,  "have  long  entertained  the 
opinion,  and  have  repeatedly  expressed  it  from  the  Bench, 
that,  at  the  final  trial  before  the  judge  and  petty  jury, 
prisoners  should  be  allowed  to  tender  themselves  and  be 
received  as  witnesses,  if  they  so  desired  it,  I  believe  that  there 
is  a  great  defect  in  the  law  as  it  stands  at  present,  and  I 
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think  that  an  alteration  in  the  law  to  that  effect  should  be 
made,  aa  it  would  be  moet  conducive  to  the  due  adiniuistra- 
tion  of  criminal  justice.  The  adviser  of  the  prisoner  has 
■worn  that  it  would  be  necessary  for  the  prisoner  to  be 
present  at  the  inquest  before  the  coroner,  in  order  that  she 
might  be  tendered  as  a  witness,  and  I  must  treat  the  appli- 
cation with  that  view  as  bondjide.  Tliat  course,  if  adopted, 
will  be  taken  at  the  peril  of  the  party,  and  if  I  were  sitting 
as  a  coroner,  although  I  would  not  call  upon  her  to  be 
examined,  I  should  be  very  slow  to  refuse  to  receive  her 
evidence,  if  it  were  offered." 


EEVIEW. 


The  Ballot  Act,  187g,  (SS  <fe  S4  Vic.,  Cap.  SS).  An  Act  to 
Amend  the  Law  relating  to  procedure  at  Parliamentary 
and  Municipal  Eleetiont ;  roith  a  Copiom  Index ;  an<2 
Explanaiory  Introdttction.  By  E.  N.  Blakb,  Esq., 
Barrister-at-Law.  Dublin  :  John  Falconer,  63,  XTpper 
Sackville-street. 

At  the  present  juncture  it  is  of  vital  importance  that  the 
nature  and  operation  of  the  Ballot  Act,  1872,  should  be  gene- 
rally understood.  The  Greneral  Election  now  in  progress  is 
the  first  that  has  occnrred  since  the  Legislature  provided  for 
the  exercise  of  the  pablio  franchise  through  the  machinery 
of  the  Ballot,  and  a  practical  acquaintance  with  its  working 
has  become  a  matter  of  immediate  necessity.  The  Ballot 
has  two  objects  in  view — security  and  secrecy— in  order  to 
effectuate  which,  a  most  complex  and  involved  series  of 
minute  regulations  has  been  introduced,  a  knowledge  of 
which  could  hardly  be  readily  acquired  even  by  careful 
study,  unless  facilitated  by  explanatory  assistance.  The 
unpretentious  manual  under  notice  appears  to  be  well 
calculated  to  render  to  the  practitioner  the  aid  which  is 
best  conferred  by  the  exclusion  of  all  mere  padding,  and  by 
presenting  the  statnte  itself  in  a  convenient  form,  accom- 
panied by  a  succinct  explanatory  Introduction,  the  whole 
being  digested  in  an  Index,  which  appears  to  us  to  be  not 
only  extremely  copious  but  admirably  arranged.  It  is 
compendiously  and  inexpensively  brought  out,  and  we  have 
no  doubt  will  amply  conduce  to  a  ready  and  correct  under- 
standing of  the  provisions  of  the  statute. 


NOTES  OF  ENGLISH  DECISIONS. 
[From  the  Laa  Timet.] 
RiOHT  OT  AS  Ibish  Pbkb  TO  VoTB.— An  Irish  peer, 
who  is  not  a  member  of  the  House  uf  Commons,  is  not 
entitled  to  have  his  name  kept  on  the  register  so  as  to  be 
able  to  vote,  in  the  event  of  his  being  elected  to  the  House 
of  Commons  at  a  future  time  (Lord  Jtendleeham  v.  Tahor, 
2»  L.  T.  Eep.  N.  S.  679.    C.  P.). 

Umadthobibbd  Altebation  of  Lists — Noticb  of 
Objection. — In  the  copy  of  the  register  of  voters  for  the 
county,  sent  by  the  clerk  of  the  peace  to  the  overseers,  the 
appellant,  a  voter,  was  described  as  of  a  particular  place. 
The  overseers,  knowing  that  he  had  ceased  to  reside  there, 
struck  out  the  name  of  the  place,  inserted  that  of  the  place 
where  the  voter  actually  did  reside,  and  published  the  list 
so  altered.  Previously  to  the  annual  revision  of  the  lists, 
a  notice  of  objection  was  sent  by  post  to  the  voter,  directed 
to  his  true  adckess,  as  described  in  the  list  when  altered.  The 
revising  barrister  deemed  the  notice  sofGcient,  and  expunged 
the  voter's  name.  Held,  that  the  alteration  of  Uie  list 
being  l>eyond  the  powers  ^ven  to  the  overseers  by  6  Vict., 
o.  8,  s.  6,  the  list  so  altered  could  not  be  "  deemed  to  be 
the  list  of  voters,"  within  sea  6,  and,  therefore,  that  the 
notice,  not  having  been  directed  to  the  appellant,  "  at  his 
place  of  alKxle,  as  described  in  the  said  list  of  voters," 
according  to  the  provisions  of  sect.  100,  was  improperly 
served,  and  the  barrister's  decision  erroneous  (Nnttmrihy  v. 
The  Oveneert  of  Sutland,  29  L.  T.  Kep.,  N.  S.  075. 
C.  P.). 


COBBESPOITDENCE. 


We  throw  open  the  colamna  of  thii  Joumsl  most  wUUogtr  for  the 
dUcaialon  of  subjects  of  interest  to  the  Profession;  bat  It  mnstbe 
understood  that  we  do  not  neceasarily  agree  with  all  the  opinions 
expressed  by  our  correspondeDta. 

Lelfrt  and  eommunicaUont  tnlended /or  publicaUon  and  addraied 
to  Tas  EniTOK,  $3,  Upp«r  SatttiUt-ttrttt,  Dublin,  muit  it  authtnlicated 
bf  the  name  of  tlu  mriter,  not  neeeuarilg  for  puiUeaUon,  but  at  a 
tnaranlee  o/good/ailk. 


LAND  TRANSFEE. 

TO  THE  EDITOB  OF  THE  IBISH  LAW  TOfES. 

Sib, — In  the  paper  which  Mr.  ITrlin  read  before  the 
Statistical  Society,  while  reviewing  the  report  of  the 
Commissioners  appointed  in  1868,  he  very  naturally  looks 
at  the  subject  of  land  transfer  from  an  Irish  standpoint, 
and  this  of  course  inevitably  leads  to  the  subject  of  the 
Record  of  Title  here  and  its  working.  In  spite  of  the 
assertion  that  under  that  system  the  transfer  of  land  can 
be  worked  out  simply  and  rapidly,  I  think  the  disappointed 
tone  of  the  paper  demonstrates  plainly  enough  that  it  has 
not  been  a  success.  The  blame  of  this  result  b  thrown  by 
Mr.  TJrlin  chiefly  upon  a  class  who  are  pretty  well  accus- 
tomed to  be  abused — namely,  "the  lawyers,"  by  which  I 
mean  the  legal  profession  in  both  its  branches.  Amongst 
lawyers,  he  tells  us,  "  there  is  a  silent  repugnance  to 
simplification  of  processes,"  and,  consequently,  "the  profes- 
sion is,  for  the  most  part,  found  arrayed  against  even  so 
evident  an  improvement  as  registration  of  title  to  real 
property."  Admittedly  they  are  the  only  people  acquainted 
with  the  subject  suificiently  to  understand  it,  yet,  strange 
to  say,  although  Mr.  Urlin  admits  that  they  are  not 
influenced  by  self-interest,  they  are  arrayed  against  this 
evident  improvement.  Did  it  never  strike  Mr.  Urlin  that 
this  oppusition  may  be  traced  to  the  defects,  infirmities, 
and  dangers  of  the  system  so  oppused,  and  that  lawyers 
represent,  in  a  great  measure,  in  this  controversy,  the  eleven 
obitiiiate  juiymen  whom  the  twelfth  failed  to  convince. 
With  the  light  of  experience  and  the  knowledge  acquired 
both  by  study  and  practice,  lawyers  object  to  this  system  as 
empirical  and  nnsuited  to  the  purpose  of  land  transfer,  and 
demanding  saciiiices  more  than  equivalent  to  the  benefits  it 
purports  to  afford  —  a  system  which  involves  the  loss  of 
that  security  which  land  now  offers  for  trust  property,  and 
in  which  the  rights  of  those  who  have  nut  a  present 
interest  in  possession  in  landed  property  can  only  be  pro- 
tected by  constant  caveats — a  system  which  annihilates 
ti-nsts  and  limitations,  and  is  unequal  to  the  adjustment  of 
dimculties  and  complication  of  interests  in  landed  property, 
to  avoid  which  it  is  neoessaiy  to  restrict  the  record  to  le^ 
ownership  only — a  system  that,  by  giving  an  indefeasible 
character  to  every  act  of  the  recording  ofiicer  legalizes  the 
successful  fraud  at  the  expense  of  the  real  owner — in  fact, 
a  system  which  tears  up  by  the  roots  many  of  the  legal 
principles  which  have  hitherto  governed  the  law  uf 
real  property,  and  substitutes  statutory  restrictions  and 
arbitrary  rules.  Against  this  system  there  is  amongst 
lawyers  (I  mean  real  practising  lawyers,  not  theo- 
rists and  doctrinairet),  not  merely  "silent  repugnance," 
but  an  open  and  avowed  dislike ;  and  as  long  as  the 
public  are  weak  enough  to  be  advised  by  these  same 
lawyers,  the  Record  of  'litle  will  be,  as  it  has  hitherto  lieen, 
a  miserable  failure.  By  Mr.  TJrlin's  own  admission  "it 
rather  suggests  the  idea  of  a  model  farm,  or  a  model  of  u 
new  machine ;  of  an  experiment  set  on  foot  for  the  purpose, 
not  of  effecting  much,  but  rather  of  showing  what  it  is 
possible  to  effect  under  a  much  improved  system."  If  the 
intention  of  its  promoters  was  that  it  should  not  effect  mneh, 
I  think  their  hopes  have  been  fully  realized,  for  it  has 
effected  very  little  indeed ;  and  as  to  its  being  a  model 
machine,  it  has  also  answered  that  end,  in  a  certain  sense, 
by  revealing  its  own  defects,  and  its  inadequacy  for  the 
purpose  for  which  it  was  intended.  It  is  admitted  by 
Mr.  Urlin  that  the  great  difficulty  in  the  way  of  carr^-ing 
out  the  system  is  that  it  is  not  compulsory,  or  to  use  his 
own  language  : — "  The  fact  that  it  it  voluntary  emd  permit- 
live  miiitatet  againtt  itt  tuccett."  This  naive  admission 
from  the  greatest  advocate  of  the  system,  and  one  who 
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Imom  most  about  its  details,  speaks  Tolumes.  Imagine 
a  doctor  introducing  a  new  and  valuable  mode  for  treat- 
ment of  disease,  and  starting  with  the  acknowledgement 
tfaat^  wlule  the  adoption  of  it  was  voluntary  and  permis- 
sive^ it  could  hardly  be  successful,  but  insisting  that  all 
snfferets  should  be  made  take  his  nostrum  noUtu  volent. 

That  compulsion  is  necessary  to  bring  the  Record  of 
Title  into  general  adoption,  Mr.  Urlin  proves  beyond  doubt, 
and  anyone  who  reads  his  paper  will  feel  satisfied  that  so 
long  ae  it  posseoies  the  drawback  of  being  "  voluntary  and 
pennissive^  the  public  will  have  little  or  nothing  to  do  with 
it.  Indeed,  but  for  the  partially  compulsory  powers  of  the 
Keoord  of  Title  Act  by  which  purchasers  in  the  Landed 
Estates'  C!ourt  are  recorded,  imless  they  protest  agaiest  this 
advantage  being  conferred  on  them,  there  would  be  still 
fewer  estates  in  the  Record  of  Title  ;  but,  beiag  recorded, 
th^  usually  accept  the  situation  with  the  same  thankfulness 
as  a  mouse  caught  ia  a  trap,  and  so  the  system  is  provided 
with  something  to  work  upon.  Impressed  with  the  con- 
viction  that  absolute  compulsion  is  necessary  to  cany  out 
the  beneficent  intentions  of  the  originator  of  the  Record  of 
"nUe,  as  otherwise  people  will  not  come  in  to  be  recorded, 
•  little  Bill  was  introduced  last  session  for  this  purpose, 
tbe  provisions  of  which  you  exposed  at  the  time  in  a 
Inading  article  in  your  Journal.  Judging  from  Mr.  TJrlin's 
observations  (and  his  experience  entitles  him  to  be  heard 
<m  the  subject)  as  to  the  advantages  of  allowing  the 
patdic  any  choice  in  the  mode  of  dealing  with  their 
own  property,  this  or  a  similar  bill  will  be  introduced 
next  session,  but  I  scarcely  think  it  will  fare  better  than 
Us  predecessor.  What  e%ct  such  a  Bill  becoming  law 
mi^t  have  upon  proceedings  in  the  Landed  Estates'  Court, 
it  is  htii  to  say,  or  whether  there  would  be  the  same 
demand  for  lanc^  sobject  to  such  restrictions  as  this  Bill 
■ought  to  impose  upon  it.  According  to  the  provisions  of 
the  proposed  measure,  no  trusts  could  be  entered  on  the 
record,  so  that  the  limitationa  of  family  estates  could  not 
be  carried  out  except  by  private  deeds,  the  interests  under 
which  could  only  be  protected  by  caveats.  Besides  all  this, 
there  is  the  grave  objection  that  practically  a  recorded  title 
is  in  Coort,  and  any  transaction  in  relation  to  a  recorded 
estate  is  not  only  subject  to  all  the  arbitrary  restrictions  of 
the  system  (and  it  is  evident  from  what  Mr.  Urlin  says  that 
it  is  only  by  very  arbitrary  rules  it  can  be  worked),  but  is 
liable  to  be  brought  into  Court  for  judicial  decision.  If  the 
raoinding  officer  is  dissatisfied  with  the  deed  to  be  recorded 
in  any  respect  he  may  refuse  to  record  it,  aiid  then  the 
applicant  is  driven  to  apply  to  the  Judge,  for  which  purpose 
be  will  very  probably  have  to  obtun  the  services  of  counsel 
and  solicitor,  and  this  it  may  be  in  relation  to  some  irregu- 
larity which,  under  the  Registry  of  Deeds  system,  would 
have  been  of  no  consequence.  I  know  myself  of  an  in- 
stance in  which  the  transactions  in  connexion  with  a 
reoorded  property  were  kept  at  a  stand-still  for  more  than 
a  year,  because  die  parties  were  unable  to  comply  with  the 
requirements  of  the  Record  of  Title  Office  in  a  matter 
wludi  the  Judge  afterwards  dispensed  with  ss  unnecessary ; 
and  I  have  no  doubt  that  other  professional  men  could 
mention  instances  of  similar  inconvenience.  In  fact,  I 
think  I  am  safe  in  asserting  that  the  record  of  title  is  unequal 
to  tnmsactioDS  in  land  of  any  difficulty,  and  is  only  suited 
for  the  most  simple  transfers  of  legal  ownerships.  It  is 
not  surprising,  then,  that,  as  Mr.  Urlin  admits,  ''people  aie 
afraid  of  it,"  and  "prefer  evils  to  which  they  are  accos- 
tomed  to  benefits  placed  before  them  in  the  Record  of 
Title." 

I,  for  one,  am  disposed  to  think  that  people  are  the  best 
judges  of  their  own  business,  and  if  they  prefer,  as  Mr. 
Uilin  admits,  the  evils  which  he  deprecates,  to  the  benefits 
whidh  he  proposes  to  bestow  on  them,  I  think  they  might, 
eonsistently  with  the  liberty  of  a  tree  Constitution,  be 
allowed  to  follow  their  inclinations  in  the  matter,  and  I  sus- 
pect the  British  Parliament  will  be  nf  the  same  opinion  if 
the  Record  of  Title  Amendment  Bill  is  brought  forward 
next  session. 

Of  oonrse,  these  "evils"  are  exaggerated  by  the  would- 
be  refurmers,  while  the  "benefits"  of  their  system  are 
extolled.  But  will  any  one  who  desires  to  purchase  a  good 
aatate  in  a  good  county  in  Ireland  find  that  the  price  of  land 
is  depreciated,  or  the  competition  for  it  discouraged,  by  the 


delay  and  expense  of  investigation  of  title  and  carrying  out 
the  sale  1  I  rather  think  not,  and  that  anyone  who  has  a 
good  estate  to  sell  will  find  little  difficulty  in  getting  a  good 
price  for  it.  I  know  that  it  is  popularly  believed  that 
a  Parliamentary  title  adds  immensely  to  the  value  of  an 
estate,  but  I  do  not  think  this  is  by  any  means'a  uni- 
versal rule.  In  small  properties  I  believe  it  is  very  little 
considered,  and  particularly  in  house  property.  I  do  not 
mean  to  say  for  a  moment  that  both  the  delay  and  expense 
of  making  out  title  and  carrying  out  sales  of  land  are  not 
complained  of.  I  know  that  they  are,  and  justly,  but  I  say 
that  were  they  removed  to-morrow,  the  effect  upon  the 
price  of  land  would  not  be  affiscted  in  any  material  degree. 
Still,  if  this  delay  and  expense  oan  be  safely  removed  or 
abated,  there  is  no  doubt  thxt  the  duty  of  such  removal  is  a 
plain  one,  and  I  hope  to  be  able  to  show  some  practical 
m<ide  towards  it  in  my  next  letter. 

Meanwhile,  apologizing  for  intruding  at  such  length  on 
your  space,  and  for  whi(£  the  importance  of  the  subject  is 
my  only  justification, 

I  remun.  Sir, 

Your  obedient  servant, 

BaiTBT  T.  Do. 


TO  TBI  KDITOB  OV  THS  IBI8H  I1A.W  TTHIB. 

Sib, — Can  you,  or  any  of  your  correspondents,  refer  mo 
to  a  decided  ease  on  the  point  as  to  whether  an  English 
solicitor  can  practise  in  Ireland  without  the  ordinary 
apprenticeship. 

Tour  obedient  servant, 

Q0ABI8T.     . 
Bdfaat,  Z6th  Jamuary,  1874. 


LAW  STTTDEKTS'  JOTJEKAL. 


LEGAL  AND  LITEBABY  DEBATING  SOCIETY. 

The  usual  Weekly  Meeting  of  this  Society  will  be  held 
on  Thuradsy  evening,  the  5th  Feb.,  at  68,  Lower  Sackville- 
street.  Chair  to  bis  taken  at  Eight  o'clock,  when  Mr. 
A.  Gartlan  will  read  an  essay  on  "Novels,  and  their 
Relation  to  Real  Life."  ' 


COVBT  PAPEBS. 

SUPERIOR  COURTS  OF  COMMON  LAW. 

Litt  of  Day*  to  Plead,  amd  Mark  Judgment. 

FEBRUARY,  1874. 
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THE  IRISH  LAW  TIMES 


[Jan.  31, 


LANDED  ESTATES'  COURT. 

SittmgB  for  next  Week  go  far  as  same  are  appointed. 

Before  the  Hon.  JoooK  Flakaoan. 

MONO  A  r. 

In  Chambbb.— E.  D.  Barry,  schedule  dividend  3. — ^T.  8. 
Hagturty,  prupoaaL — S.  Crowe,  amend  rentaL — P.  Barden, 
as  to  title. — Reverend  J.  Gabbett,  &om  29th. 

Ir  Codbt. — Church  OommiBsioneni  Armagh,  from  25th.— 
C.  0.  Blake,  allocation.— T.  P.  French,  tenants  objection.— 
T.  Haig,  re-entry  final  sohedule. — 8.  Tiemey,  from  29th. 

Before  Examines  (Hr.  Dobba). 
P.  Stuart,  proofs.— W.  Elliott,  rental. 


TVSSDA  Y. 

•  \s  OonBT.— Reverend  T.  Stack,  final  schedule.— E.  T. 
White,  do.— W.  Jack,  do.— J.  Bainey,from  27th. — Trustee 
O  Brien,  compensation. 


E. 


WBDNB8DA  Y. 

Trustee,    De   Bazencourt,    final   schedule.- T.    N. 
O'Halloran,  do.— W.  H.  Slator,  final  schedule. 

Before  ExAHiirBB  (Mr.  M'Donnell). 

J.  H.  Bowley,  rental. — M.  Downing,  do. — J.  L.  Mason, 
from  28th. 

8ALB  IN  BBLTABT. 

J.  F.  FBBOOsoir. — 3  lota. 


THURSDA  Y. 

In  Chaubbb.— K.  A.  Cox,  directions. 
In  Coubt. — J.  A.  Gandon,  objections Choroh  Com- 
missioners, tenant's  objections. 

Before  ExAHlNBB  (Mr.  Dobbs). 
S.  Crowe,  proo&. 


PRIDA  Y. 

BALB8  AT   12  O'OIiOCE. 

Annk  O'Nxil,  Co.  Dublin. — 1  lot. 

E.  E.  Wmnnp,  Co.  Carlow.— 1  lot. 

N.  KiBWAN,  Co,  Galway. — 1  lot. 

6.  O'Fbbball,  Co.  Meath.— 1  lot 

Tbdsibbs  Dbspabd,  City  of  Dublin. — 1  lot. 

R.  Kino,  Co.  Tyrone.— 2  lots. 

T.  S.  Haobbtt,  Co.  Wexford.—!  lot. 

H.  Lambibt  and  othbbs  (life  estate)  Co.  Wexford.— 8 
lots. 

G.  MuBPHy,  (Sty  of  Dublin.- 10  lots. 


SATURDAY. 
Before  Exakinbb  (Mr.  M'Donnell). 
Trustees  Burleigh,  rental. 

Before  Exahirbb  (Mr.  Dobbs). 
Trustees  Sir  Wallace,  rental. 

BAU  IN  bblfabt. 
M.  CHSBBT  and  0TRBB8. — 1  lot. 


LANDED  ESTATES'  COURT. 

SAIiES. 

January  23rd,  before  the  Hon.  JuDSB  Flanaqan. 

CiTT  or  DuBUN. — Ellen  Jane  Cooper,  owner  and  peti- 
tioner. The  house  and  premises  10,  Upper  Gloncester-«t., 
held  under  lease  for  999  years,  from  1792.  Sale  adjoaroed. 
Solicitors,  NeUton  and  Siyn. 

CoUHTT  Galwat. — ^The  estate  of  the  Trustees  and  Exe- 
cutors of  John  Reynolds,  deceased,  owner  and  petitioner. 
Part  of  the  lands  of  Kiltormer  West,  containing  176a.  2r. 
Ip. ;  held  in  fee-simple.  Sale  adjourned.  Solicitor,  M.  J. 
White. 

CiTT  ov  DUBUN. — ^The  estate  of  John  Kidd,  owner  and 
petitioner.  One  undivided  fourth  of  premisee  in  Great 
Charles  street,  North  Summer-street,  and  Upper  Rutland- 
street,  held  under  lease  for  9,999  years.  Sale  adjourned. 
Solicitors,  Maxwell  and  Weldon. 

CoUNTT  Clabb. — The  estate  of  Redmond  Bnrke,  Tmstee 
of  M.  BoBeingrave,  owner  and  petitioner.  Two  fee-farm 
rents,  insuing  out  of  the  lands  of  Killulla  and  its  subdeno- 
minationa,  held  under  fee-farm  ;  profit  rent.  £73  IBs.  lid. 
Sold  in  trust  for  Mr.  J.  H.  Whitcroft,  for  £1,625,  Solici- 
tors, ChmrUey  and  St.  Qeorge. 

CoDVTT  DoNEQAL.— Thomas  N.  Underwood  and  others, 
owners ;  William  Toung,  petitioner ;  Thomas  E.  M. 
Mason  and  others,  owners  and  petitioners. 

Lot  1. — ^Part  of  the  lands  of  Comakilly,  containing  73a. 
2r.  4p.,  held  in  fee-&rm ;  profit  rent,  £90  19s.  6d.  Thia 
lot  was  withdrawn. 

Lot  2. — Part  of  Maghery  Callaghan,  and  Tochest,  con- 
taining 143a.  2r.  34p.,  held  under  fee-farm  giant ;  net  profit 
rent,  £332  78.  9d.  Sold  to  Mr.  Thomas  Cnnningham,  for 
£8,160.    Solicitor,  John  Colquhoun. 

CODNTT  FsBXANAaH.— The  estate  of  Wm.  Armstrong 
and  others,  owners ;  Wm.  Armstrong  and  another,  peti- 
tioners. 

Xiot  1. — Part  of  the  lands  of  Drumsawnamore,  oontaining 
224a.  2r  8p.,  held  for  a  residue  of  600  years  from  1760 ; 
profit  rent,  £156  17b.    Sale  adjourned. 

Lot  2. — Partof  Drumsawnabeg,  containing  i36a.  2r.  17p. ; 
profit  rent,  £93  13s.  4d.  Sold  in  trust  for  Mr.  W,  P. 
Armstrong,  for  £2,100.     Solicitors,  CoUum  and  Son. 

CiTT  or  Ddbun. — The  estate  of  Sir  James  W.  King  and 
others,  owners ;  Rev.  Wm.  King,  petitioner. 

Lot  1. — House  and  premises  32,  Aungier-street,  held 
under  lease  for  lives  renewable  for  ever ;  profit  rent,  £28 
16s.  7d.    Sold  to  Mr.  W.  J.  Tyndall,  for  £300. 

Lot  2. — Head  rents  issuing  out  of  S9,  Dame-street,  and  1 
and  2,  Eustace  street.     Sale  adjourned. 

Lot  3. — House  and  premises  23  and  24,  North  Great 
George's  street.  Sale  adjourned.  Solicitors,  Meurt. 
WiUiamion  and  Hobton. 

County  Westiibath, — ^The  estate  of  Grace  J,  Shell, 
owner  and  petitioner.  Part  of  the  lands  of  Gortomloe. 
oontaining  447a.,  held  in  fee;  profit  rent,  £408  15a,  3d, 
Sold  Hubject  to  an  annuity  of  £400  for  the  life  of  a  lady 
aged  about  sixty.    Sale  adjourned.    Solicitor,  Wm.  Afooney, 

CiTT  OF  Kilkbnnt. — The  estate  of  John  Thomas  Walker, 
owner ;  Robert  A,  Holmes,  petitioner. 

Lot  1. — House  and  premises  in  Parliament-street  and 
New  Buildins^-lane  ;  profit  rent,  £79  6s.  6d.  Sold  to  Mr. 
Patrick  Shea,  for  £325. 

Lot  2. — Houses  and  premises  in  Lower  John-street; 
profit  rent,  £62  17s.  ed.  Sold  to  Robert  A.  Holmes,  for 
£600. 

Lot  3. — Houses  and  premises  in  King-street ;  profit  rent, 
£83  ISs.  6d.     Sale  adjourned. 

Lot  i. — Houses  and  premises  in  Coal-market;  profit 
rent,  £21  8s,  lOd.    Sold  to  Mr.  P.  Shea,  for  £210. 

Lot  5. — Part  of  Lower  New-street,  Upper  New-street, 
and  New-ioad ;  profit  rent,  £16  7s.  8d.  Sold  to  Robert  A. 
Hohnes,  for  £600.    Solicitor,  E.  Fethtrttcnhaugh. 
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COURT  OF  BANKRXTFTCY. 


SimKGS  FOB  NEXT  WEEK,  bo  fitr  as  appointed. 

MONO  A  T. 

Before  the  Chikf  Rboibtbab,  at  12  o'clock. 


BAHKBOFTB 

NATDBs  or  Birrnia 

SOUOITOB 

Heoiy  L.  Dymoke 

Prove  debU 

.VoUog  f  Walton 

James  D.  Beresford 

do 

OUham  f  Eaton 

Somael  Hawkins 

Prove  debts  and  vonch 

Fonoihe 

John  Moluny 

VoDch  assignee's  acct. 

Lett 

Charles  P.  Lncaa 

Vonch  account 

Pern  *  Co. 

Thomas  F.  O'NeiU 

Title 

Larkm  f  Co. 

TUESDA  Y. 

Befo 

re  the  CouBT,  at  11  o' 

olock. 

James  D.  Beresfurd 

2nd  composition  sitting 

Oldkm  4  EaUm 

Fnuids  Harvey 

do 

bay  4  JU'Gough 

Thomas  Nolan 

do 

Scallan 

Andrew  Kehoe 

1st  public  ritting 

Hamilton  ^  Craig 

Maiy  Oancy 

Final  examination 

White 

Same  matter 

White 

Bernard  Finigan 
Christopher  Flynn 

Final  examination 

Cronhebn^Co. 

Charge  and  discharge 

M-Govem  for  charge 

John  C.  Walsh 

Motion 
Confirm  sale 

ifathetot  for  dischrg. 
West 

£agene  Shechan 

O'Connell 

Mary  Quarry 

Andit  and  dividend 

Campbell 

John  MoIoDv 
William  Palmer 

Audit  assignee's  acct 

Mt 

Audit  and  dividend 

Larkin  4  Co. 

Potter  &  GiUman 

Examine  witnesses 

White 

Before  the 

Cuur  Reoibthar,  at 

12  o'clock. 

M.  M'Monagb 

Costs 

Uaturin 

John  Kane 

do 

Ualttrin 

John  Mnrphy 
Robert  Baird 

do 
do 

Cherry 
Perry  4  Co. 

WEDNESDA  T. 

Before  the 

CHm  RioisTBAB,  at 

12  o'ckck. 

Francis  Harvey 

Prove  debts 

Fay^WGough 

Mary  M'Donagh 

Vonch  aceomit 

Perry  4  Co. 

THURSDAY. 

Befo 

re  the  CooBT,  at  11  o' 

clock. 

John  Rea  Payne 
Nicholas  Donnoy 

Prove  debts  and  vouch 
do 

MoUoyA  Watton 
O-DoMt 

Thomas  Nolan 

do 

Scallan 

PRWA  Y. 

Befo 

re  the  Covbt,  at  11  o' 

dock. 

Mile*  Roland 

Ist  public  sitting 

ifeldonfSon 
Larkin  f  Co. 

C.  &  P.  Hagniie 

do 

Walter  O'Donnell 

do 

Fmdlaler  4  Co. 

John  Forde 

do 

Mathem 

James  H'Longhlin 
Anthony  Mllulty 

do 

Walth 

do 

Bamilton  f  Craig 
Hamilton  ^  Craig 

Same  nutter 

Examine  witnesses 

Potter  &  GiUman 

Fmal  examination 

Larkin  ^  Co. 

John  U-CleDand 

do 

Leachmm 

Joseph  Jcrmyn 

do 
do 

Bamilton  4  Craig 
Cobnan 

John  O'Donnell 

do 

Hamilton  t^  Craig 

Same  matter 

Motion 

Hamilton  d  Cra^ 
Perry  if  Co. 

James  Carroll 

1st  composition  ritting 
Final  examination 

Andrew  Kogen 

Confirm  sale 

Before  the 

Cmv  Rboibtbab,  at 

12  o'clock. 

Philip  L.  Lyater 

Vonch  account 

Molloy  #  Watton 

ADJUDICATIONS  IN  BANEBtJPTCY. 

Dever,  John,   Caatlebar,   Mayo,  grocer.     Sittings,   Tueiday, 
February  17,  and  Fridt^,  ManA  6.     Cuey  ^  Clay,  solis. 

Farrelly.  Michael,  Vii^nia,  county  Cavan,  grocer.    Sittings, 
fViday,  February  20,  and  iVesdoy,  March  10.    Lett,  Mt. 


DIVIDENDS  IN  BANXBUPTCY. 

Coflfee,  James,  Lower  Bridge-street,  Dublin,  hat  and  cap  manu- 
facturer. 2nd  dividend  IJd  in  the  £  on  £1,618.  L.  H. 
Deering,  official  assignee.    Leachman,  solr. 

Mayes,  John,  Luraan,  grocer.  1st  dividend  of  6s.  OJd.  in  the 
£.    0.  H.  James,  official  assignee.    Mathewi,  solr. 

Parsons,  Joseph,  Wellington -place,  Dublin.  1st  and  final  divi- 
dend of  l|d.  in  the  £.  L.  H.  Deering,  official  assignee. 
Bradley  ^  ;S'on,  solrs. 


DUBLIN  STOCK  AKD  SHABE  LIST. 


DESCRIPTION  OF  STOCK 

JAN1 

TART 

Fri 

Sat. 

Hon. 

Tnes. 

Wed. 

Thur. 

23 

24 

26 

.^_ 

OT 

29 

•Paid 

Govemment. 

—    speConsola     .. 

9<i 

9>i 

— 

9i|-a 

_ 

9>I-» 

—    3 pe Reduced    .. 

— 

» 

—    New  »  p  c  Stock 
INDIA  STOCK. 

90«» 

4011 

<)0t 

<foii 

401 

qofi 

—  5  p  c  July  '80)  Trafble.  at 

—  4  p  c  Oct.  '3Sr  Bk.  of  Irel. 

.» 

108I 

_ 

^ 

_ 

__ 

_ 

io2i 

^ 

._ 

__ 

Banka. 

100    Bank  of  Ireland 

W 

404} 

so* 

^' 

!V>S 

40211 

»5    Bibemian  Ban/Ung  Oo.    .. 

S8 

S« 

S« 

0 

•»" 

ao    Lombm  and  Caunl}/ 

xi 

IS    London  Jo*iU  Slock 

— 

— 



— 

^ 

zd 

20    London  and  Wetmintler .. 

70» 

-_ 

^ 

-. 

(9i 

S7  zd 

3|  Mmuter  Bant  (LimUtd) 

— 



— 

H 

30    National  Bant    .. 

S7« 



— 

^ 

■^ 

55   zd 

13   zd 

1 5    National  of  Literp'l  (Hid) 

— 

— 

— 

— 

»5    Provincial  Bant 



— 



QS 

_ 

<K-*i 

10               Do.           New 





^ 

— 

10    Bofal  Bant 





>8i 

mmm 

261 

15     Union  of  London               .. 

— 

— 



m^ 

Td 

Steam. 

SO    Brltlali  A  Irish   .. 



_ 

_ 

_ 

_ 

zd 

100    City  of  Dublin    .. 

107 

— 

_ 

1071 



$0    Dublin  an-i  Glasgow 



—. 

— 

zd 

10    Dnndalk  (Umited) 







7} 

SO   Peninaulsr  and  Oriental  .. 



_ 



_ 

ssf 

Bnnes. 

1    Kllltloe  Slate  Co.  Oit'd)  .. 

iV 

ly 

_ 

_ 



'5/ 

7    Mining Co.ofIrelani(Ufd) 

SI 

^ 

_ 

sf 

8i  Dublin  TramwayM 

7H 

_ 

7H 

— 

_ 

_ 

25    ifoHonal  Auurance         ., 

47 

— 

^ 

— 

_ 

9-4-7  Patriotic  Auurance 

loM 

■Oil 

— 

— 

^ 

lot 

RaUwaya. 

SO    BeUaiit  and  Northern  Cos. 

7' 

^ 

— 

_ 

__ 

.» 

100    Dublin  and  Belfast  Junct. 

9< 

— 

— _ 

— 

9>4 

)!* 

100    Dublin,  W'klow,  <t  W'ford 







75 

ICO    at.  Southern  and  Western 

>I4U 

— 

"♦ 

— 

"^ 

■13-21 

ICO       Do.       do.  free  of  Stamp 

"St 

— 

— 

■  ■H 

100    Midland  Ot.  Wesrem 

q»« 

vMi 

^^k 

93 

<»!t 

9'l 

SO    Waterford  and  Limerick  .. 

^^1 

XlaUway  Preferenoe. 

100    D.,W.,«W.,C  per  cent  .. 

— . 

^. 

— 

^ 

— 

'30 

SO    D.,W.,*W.,»pc(18«0) 

Uli 

_ 

_ 

_ 

Ml 

tS 

50       Do.           do.        (1864) 

s^ 

Oi 

*- 

- 

100    Gt.  Sonth'n  A  West'n  4  p  c 

^ 

99i 

_^ 

50    Watf d.  A  Umerick,  a  p  c  rd 

— 

_ 

— 



100    Da.,4ipc 

— 

V^' 

~ 

_ 



9ft 

50    Do.,  new  redeemable  fi  p  c 

Sojf 

so* 

— 



SO 

Hallway  Debenturea. 

-    Belfast «  Nth'n  Cos,  4  p  c 

9SI 

*. 

— 

— 

_ 

— 

—    Dublin  A  Drogheda  4  p  c 

— 



— 

~ 

— 

—    Da,4ipc 

«- 

— 



99k 

^ 

— 

—    D.,W..AW.,4tpc 



^ 

_ 

._ 

_ 

-    I>(V,4ipc 

^ 

_ 

_ 

._ 

__ 

1021 

—    at.  Sonth'n  A  Weat'n,4pe 

)8|r 

.— 

_ 

-  97* 

—    Midland  at.  West's,  4^  p  c 

— 



•  — 

—    Do.,4ipc 

— 

— 

lost 

103*   - 

— 

•  Shares  not  f  uUy  paid  up  are  given  In  Ilatici. 
Bank  Bate— Of  Dlscount-4  per  cent.,  )tth  January,  1874. 
Of  Deposit— Si  per  cent.,  8tb  January,  1874. 

Name  Days— February  12tb  and  Mth,  1874. 
Account  Days— February  18th  and  a7tta,  1874. 

On  Saturdays  bnsiuess  commences  at  11  80  a,ro.,  and  tbe  Stock 
Brokers'  OIBces  dose  at  1  p.m. 
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BIBTHS.  MASSIA0S8.  ASH  DEATHS. 


BIBTB. 
CARROLL — Juiuarj  26,  at  48  gnnmieivliUI,  the  wU«  of  Anthony  R. 
CuToll,  Et^  wlidtAr,  oi  KHu  (lUll-bora). 


MARRIAGES. 

COBBY  and  SHEGOG— Januu;  27,  at  81.  8te|ih«n'f  Chorcii,  bj  the 
ReT.  John  Dowden,  John  H.  W.  Coaby,  of  Na  41  Fembroke-road, 
Eiq.,  barrliter-at-law,  to  Franco  Eliiabetb,  widow  of  the  late 
W.  H.  Bhegog  Eaq.,  and  danghter  of  Bobert  HaanMll,  Km.,  of 
Bblana  Ball,  Kingttown. 

JACKMAN  and  O'HEABA^^annary  21,  at  the  realdanoe  of  the 
bride'a  father,  with  epecial  Ucenoe,  by  the  Very  Rer.  Dr.  Howley, 
V.O.,  aalited  b;  the  B«t.  John  Jackman,  brother  of  the  bride- 
groom, and  Rer.  Tbomaa  F.  Haagher,  C.C,  Richard  H.  Jackman, 
Eaq.,  M.D.,  Thurlcs,  to  Ella,  only  danghter  of  Valentine  O'Mcara, 
E<4,  lollcltor,  Tipperary. 

O'CALLAGHAN  and  HOLLOT— Jannaiy  14,  at  Monkatowa  Cbnreb, 
by  the  Rn.  C.  Harria,  C.C,  Thaddens  O'CaUaghan,  £•«.,  aA., 
eldeit  nn  of  the  late  Thaddena  O'Calla^ian,  Esq.,  of  FitxwUllam- 
■quare,  Dublin,  to  Kate,  second  daughter  of  Brian  Arthur  MoUoy, 
Esq.,  banistei^4t-Uw,  8  Ardnagrelna,  TlToU-road,  '^*'^.*"",  and 
graiid-daughter  of  the  late  Hajor  Brian  MoUoy,  formerly  of  Millloant, 
County  Klldara,  and  Belridare-place,  Dublin. 


PUBLICATIONS: 


HB.  BUTT-8  OBEAT  WORK  ON   THE   IBI8H  LARD  ACT. 

FUBLUBBED  at  iU,  turn  SMmt  for  Hi.,  Free  bf  Pint, 
704  fp.  royal  Ski,  ctoM,  UUertd. 

A    PRACTICAL       TREATISE 
OH 

TBE  NEW  LAW  OF  C0MPEK8ATI0M  TO  TENANTS, 
Avd  trs  OTRm  Pbotisions  ot 

THE    LANDLORD   AND   TENANT  ACT,   1870, 
With  an  AppiiTDix  of  Statdtzs  and  RU1.EA. 

Bt    ISAAC    BUTT,    Esq.,    M.P., 

Of  the  Inner  Temple, 

Barriate>it-Laiw ;  One  of  Her  M«Jesty'a  Connsel  in  Ireland. 

Dublin :  JoHH  FxLcoirxK,  S3,  Upper  Sackrille-street 
London ;  H.  Bdttuwoxtiu  ft  Co.,  7,  Fleet-itreet 


LEGAL    POSTINGS; 

In  the  LANDED  ESTATES*  COURT,  IRELAND. 


COUNTY  OF  CAVAN  AND  CITY  OF  DUBLIN. 


In  the  Matter  of 
the  Estate  of 
Charles    L4tngdale,    Esq., 
Sir  John  Eamonde,  Bart, 
andothera, 

Ownera  and  Petttioners. 
And  in  the  Hatter  of 
the  EsUte  of 
Viancea  Haria  Home  and 
otban, 

Owners: 
And  the  Partition  Act,  18«l. 


TO       BE       SOLD, 
Before  the 
Bonourai^e  Ju  'go  Flanagan, 
At  the 
Landed    Kstatcs'    Court, 
DubUn, 
On  FRIDAY, 
I  The  13th  day  of  FEBRUARY,  1874, 
'  In  Thirteen  Lota, 

The  following  Valuable  Property:— 
COUNTY    OF     OAVAN 
RENTAL, 

LOT  1. 
The  Lands  of  Derrylane,  containing  57a  3r  3Sp  statute  measure, 
situate  In  the  Barony  <A  Clonroahon  and  County  of  Cavan,  held  in  fee- 
simple,  and  producing  a  nett  rentnl  of  £86  9s  7{d.    The  Govemm  ent 
Vainatlos  of  this  Lot  is  £40  6a  Od. 

LOT  2. 
The  Lands  of  Garranrush,  known  on  tiM  Ordnance  Surrey  as  the 
Lands  of  Garryross,  conuinlug  332  acres  and  10  perclies  statute 
meaaure.  situate  in  the  Barony  of  Castlerahsn  and  County  of  Cavan, 
held  in  fee-simple,  and  pfoduclng  a  nett  annual  rental  of  £248  lis  Od. 
Tin  Government  ValuaUon  of  thia  Lot  la  £224. 

LOT  3. 
Part  of  tile  Lsnds  of  Barecony,  known  on  tho  Ordnance  Survey  as 
Bareconny  (Gratun),  containing  44a  2r  I6p  sutute  measure,  situate 
in  the  Barony  of  Castlvmhan  and  County  of  Cavan,  tield  in  fcc-simplo, 
and  produc'ng  a  nett  anntul  renUI  of  £33  3s  3d.  The  Government 
Valuation  of  this  Lot  is  £29  6a  Ud. 

LOT  4 
Consists  of  part  of  the  Lands  of  Ballyerolt,  known  on  the  Ordnance 
Survey  as  Lower  Lackan,  containing  70a  8r  26p  statute  measure, 
situate  in  the  Barony  of  Clonmahon  a'  d  County  of  Cavan,  lield  in  fee- 


simple,  and  producing  a  nett  annual  rental  (paid  by  one  tenant  who 
holds  under  a  Lease)  of  sn  2t  lOd.  The  OovamnMnt  Valuation  of 
this  Lot  Is  £6*. 

LOT6 

Consists  of  other  Part  of  tlie  aforeadd  Lands  of  Lover  loikan,  eoo- 
talning  263a  Or  Mp  statute  meaaare,  situate  in  the  Barony  of  Clon- 
mahon and  County  of  Cavan,  held  in  fee-simple,  and  producing  a  nett 
annual  rental  of  £120  Os  9d.  n*  GorcmmeDt  Vahutien  ot  thla  Lot 
la  £123  12a  Od. 

LOT  6 

Consists  of  Part  of  the  Lands  of  Leggiwitt,  known  on  the  Ordnanoe 
Survey,as  Legawell,  oontaining  114a  2r  88p  statute  measure,  situate 
In  the  Barony  of  Clonmahon  and  County  of  Cavan,  and  producing  a 
nett  annual  rental  o(  £73  14a  7d.  Tlie  OovetimMot  Valaatian  at  Odi 
Lot  Is  £71  Os  Od. 

LOT  7 

Consists  of  Fart  of  the  Lands  of  Lepumy,  known  on  the  Ordnanoe 
Survey  aa  the  Landa  of  Legaglnny,  oontabiing  178a  3r  21p  statata 
measure,  situate  In  the  Barony  of  Clonmahon  and  County  of  Cavan, 
held  in  fee-dm|de,  and  prodndng  a  nett  annual  rental  of  £67  lOs  td. 
The  Oovemment  Valuation  ot  thia  Lot  is  £98  lea, 

Tlie  Lands  of  Derrylane,  Laeken  Lower,  Legaglnny,  and  Lagaweel, 
are  situate  within  one  mile  of  Crossdoney,  a  station  on  the  Midlaivl 
Great  Western  Railway,  and  4  miles  from  the  Town  of  Cavan. 

The  Moorland  on  Legaglnny  and  Legaweel  is  capahle  of  nnicfa  iB»* 
provement  by  a  small  ouUay.  The  Landa  are  cheaply  set,  the  tmsnts 
industrious,  and  pay  their  rents  with  punctuality. 

Tlw  Lands  of  Garryroas  and  Bareoney  (Orattan)  are  dtaate  wittiin 
tvro  miles  of  OldcasUe,  a  station  on  the  Dublin  and  Drogheda  RaUway, 
and  a  good  fair  and  market  town.  The  Lands  are  of  nice  quality. 
The  tenants  are  industrious,  and  pay  tlielr  rente  with  punctualitr. 

RENTAL  OF  THE  CITY  OF  DUBLIN  PROPERTY. 
LOT  1. 
Houses  SBd  Premises,  Noa  72,  73,  74,  76,  77,  78,  and  79,  Qneen- 
straet,  and  Nos.  1,  2,  and  8,  Tighe-street,  in  tlie  Parish  of  Saint  Paul, 
and  City  of  BuUin,  held  In  fee-dmple,  but  subjeot.  In  conjnnotioa 
with  Lots  2  and  3  on  this  rental,  to  a  rent-oharga  of  £6  12s  4d  sterling. 
This  Lot  will  be  sold  primarily,  liable  to  the  entire  of  tlie  rent-charge 
of  £16  12s  4d,  and  bound  to  indemnify  Lota  2  and  8  from  payment  of 
any  portion  thereof.  Tills  Lot  producrs  a  nett  annual  rental  of 
£70  12s  Sd,  and  the  Government  Valuation  Is  £127. 

LOT  2. 

House  and  Premlsea,  No.  78  Queen-street,  in  the  Paridi  of  Saint 
Paul,  and  City  of  Dublin,  held  in  fee-simple,  but  subject  as  aforesaid 
to  the  aforesaid  rent-charge  of  £16  128  4d,  but  indemnlfled  against 
same  by  Lot  1.  This  Lot  prodoeea  a  nett  annual  rental  of  £28.  The 
Government  Valuation  la  £22. 

LOT  8 

Consists  of  the  Houses  and  Premises,  Noa  71  and  73  Queen-street, 
and  Noa.  1,  2,  3,  4,  and  6  Hsndrick-street,  in  the  Parish  of  Saint  Paul, 
and  City  of  Dublin,  held  In  fee,  but  subject  as  aforesaid  to  the  afore- 
ssld  rent-oharge  of  £16  128  4d,  but  indemnlfled  a^nst  same  by  Lot  1. 
This  Lot  produces  a  nett  annual  rent  of  £39  13s  lOld.  The  Govern- 
ment Valuation  is  £84  Os  Od. 

LOT  4 

Consists  of  the  Houses  and  Promisee.  Nos.  71.  72,  721,  74,  78,  76,  77, 
78.  79.  80.  81,  82,  83,  84,  89.  86,  87.  88,  89.  and  90,  Cork  .street,  and 
Cozy  Lodge  and  Vauxhall  Lodge,  Cork-street,  and  Houses  and  Pre- 
mises, 48  Marrowbone-lane,  all  In  the  Parish  of  8t  Catherine,  and 
City  of  Dublin,  held  in  conjunction  with  Lota  5  and  6  under  a  Lease 
for  lives  renewable  for  ever,  and  subject  to  the  yearly  rent  of 
£46  3a  Id,  and  producing  a  nett  annual  rental  of  £42  I6s  tO)d. 

This  Lot  will  be  sold  subject  to  the  entire  head  rent,  and  bound  to 
indemnify  Lots  5  and  6  against  the  psymeDt  of  any  portion  thereof. 
The  Government  Valuation  is  £lli7. 

LOT  i. 

Consists  of  the  House  snd  Premises,  No.  73  Cork-street,  In  the 
perish  of  St.  Catherine,  and  city  of  Dublin,  held  in  conjunction  with 
Lots  4  and  6  under  Lease  for  lives  renewable  for  ever,  subject  to  the 
rent  of  £46  Ss  Id,  and  producing  a  nett  annual  rental  of  £44  l£a  per 
annum.  The  Government  Valuation  cf  thla  Lot  Is  £31  10a  This  Lot 
will  be  sold  indemnilled  against  tin  payment  of  any  portion  of  the  head 
rent  of  £48  3s  Id  by  Lot  4. 

LOT  6. 

This  Lot  consists  of  Houses  snd  Premises,  Nos.  46  and  47  Marrow- 
bone-lane, situate  in  the  pariah  of  Bt.  Catherine,  and  oity  of  Duidin 
iield  in  conjunction  with  Lota  4  and  0  under  Lease  for  Uvea  renewable 
for  ever,  and  subject  to  the  rent  of  £46  Ss  Id,  but  indemnified  against 
the  p<iyraent  of  any  portion  thereof  by  Lot  4. 

This  Lot  prodnoes  a  net  annual  rental  of  £2>  l.'a  The  Oovemment 
Valuation  Is  £31. 

A  draft  Fee- Farm  grant.  In  lieu  of  the  Lease  for  lives  renewable  for 
ever,  under  which  Lots  4,  5,  and  6  are  held,  has  been  approved  of  on 
behalf  of  grantors,  and  will  be  executed  to  the  porchaaer  at  the  ezpeoae 
of  the  estate. 

The  rent  In  the  grant  will  be  £48  IDs  2d. 
Dated  this  20th  ds;  ol  Deoember,  1878. 

H.  R.  GREENE,  Chief  Clerk. 

For  Rentals,  Msps,  sad  farther  iMttonlsrs  apply  st  the  Landed 
Estates' Court;  or  to 

WILLIAM  HOCBE  A  SON,  SoUettors  bavinc  the 
carriage  of  the  Prooeedlnga,  No.  4  Stepbea's-green  North, 
Dublin. 


Printed  ^ind  IMibllshed  by  the  Proprietor,  Jokh  FaLcoxsa.  every  Saturdmr,  at  61.  Upper  Ssekvme>etT«et,ls  the  Partah  of  St.  nomas 

and  City  of  Dublin.— AUunfoy,  Jamiary  81, 1874. 
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DBCISIONS  ON  THE  PAKLIAMENTAEY 
KLKcnONS  ACT,  1868.— IV. 

Ip  the  general  tendenOT  of  a  Parliamentary  Committee 
was  to  condone  the  oofence  of  intimidation,  except  in 
very  flagrant  cases,  the  same  cannot  be  said  to  be  the 
general  resalt  of  the  decisions  of  the  new  tribunals. 
Cases  of  this  nature  have  been  almost  invariably  treated 
with  great  severity  by  the  election  judges,  and  the 
general  principles  upon  which  their  lordships  seem  to 
iaTe  acted  were  laid  down  by  Keogh,  J.,  in  the 
Drogbeda  case  (1  O'M.  &  H.  255),  one  of  the  first 
cases  ever  tried  by  an  election  judge.  His  lorddiip, 
in  allwding  to  the  argument  which  bad  been  advanced 
on  behalf  of  the  respondent — that  freedom  of  election  is 
secured  provided  the  majority  are  shown  to  have  had 
the  power  of  recording  their  votes — repudiated  the  doc- 
trine in  Iota : — "  This  was  not  solely  a  contest  between 
the  respondent  and  the  petitioner;  there  is  another  and 
a  greater  interest  than  belongs  to  either  of  them — there 
is  the  public  interest.  The  humblest  individual  in  the 
whole  of  the  constituency  has  as  good  a  right,  without 
fear  6t  intimidation,  to  come  into  the  Court-house  upon 
the  day  of  the  election  as  the  richest  man  upon  the 
register,  and  as  good  a  right  as  the  great  majority  of 
the  constituency.  Take  it  that  a  candidate  has  by  the 
most  legitimate  means  obtained  the  votes  of  nine-tenths 
of  the  constituency  in  his  favour,  yet  it  is  of  vital  im- 
portance to  the  public  weal  that  the  remaining  one-tenth 
should  be  able  to  record  their  votes  and  express  their 
opinions."  Considerable  light  was  thrown  on  the 
question  of  what  acts  can  be  considered  to  come  within 
toe  definition  of  undue  influence,  as  defined  by  17  &  18 
Vic.,  c  102,  sec.  5,  in  the  judgment  of  Blackburn, 
J.,  in  the  North  Norfolk  case  (1  O'M.  &  H.  241). 
In  that  case  it  was  questioned  whether  it  is  undue 
influence,  within  the  provisions  of  the  Act,  for  a 
person  who  is  in  the  habit  of  frequenting  at  intervals  a 
shop,  and  giving  a  tradesman  some  custom,  to  threaten 
to  take  away  that  custom  and  go  elsewhere.  His 
lordship  held  that  "  if  the  loss  proposed  to  be  inflicted 
in  that  way  were  to  such  an  extent  and  in  such  a  way 
as  would  seriously  affect  the  saleable  value  of  the  good 
will  of  the  man's  business,  it  would  clearly  be  a  loss. 
The  matter  must  be  weighed  as  a  question  of  degree. 
It  most  be  remembered,  in  construing  the  statute,  that 
it  is  intended  that  such  an  infliction  of  loss,  or  such  a 
threatening  of  infliction  of  loss,  must  be  so  serious  that 
one  could  direct  a  junr  in  a  Criminal  Court  to  find  that  - 
a  person  was  guilty  oi  misdemeanour.  The  maxim  de 
nunimig  non  curat  lex  applies  to  a  considerable  extent, 
and  in  seeing  whether  there  is  undue  influence  from  a 
threat  of  some  loss,  you  should  see  whether  the  loss  is 
really  considerable  or  not,  and  that  it  is  not  what  a 
Iaw}-er  would  call  too  remote."  Still  this  doctrine  of 
remote  damage  will  not  be  carried  very  far,  for  it  was 
held  in  the  Northallerton  case  (1  O'M.  &  H.  168)  that 
a  person  threatening  a  Baptist  minister,  that  he  would 
give  up  his  pew  in  tae  chapel  if  the  minister  voted  as  he 
wished,  was  intimidation  within  sec.  5.  In  the  Blackburn 
case  (1  O'M.  &  H.  203)  it  was  contended  that  it  was 
not  undue  influence,  within  the  meaning  of  sec.  5,  to 
discharge  a  servant  who  has  a  vote  on  the  eve  of  a  Par- 
liamentary election,  on  the  ground  of  politics.  It  was 
argued  that  he  was  not  influenced  directly ;  it  was  only 


made  worse  for  him  that  he  belonged  to  a  certain 
political  sect.  He  has  been  persecuted,  and,  therefore, 
he  is  more  likely  to  crown  his  martyrdom  by  voting  for 
the  other  side,  and  so  there  is  no  violation  of  the 
Corrupt  Practices  at  Elections  Act  Willes,  J.,  in 
^ving  judgment,  admitted  that  that  might  be  so 
in  a  particular  case — "  A  great  deal  woiSd  depend 
upon  the  circumstances,  for  instance,  as  to  whether  the 
injury  would  make  him  likely  to  change  his  mind,  in 
oitler  that  he  might  be  taken  back  by  his  master,  or 
some  other  person  of  the  same  political  opinions  as  the 
master  who  dismissed  him.  But  the  matter  is  not  con- 
cluded here.  The  Legislature,  in  sec.  5,  uses  language 
which  makes  it  undue  inflence  to  practise  intimi£itioD 
directly  or  not,  with  intent  to  influence  the  vote  of  a 
single  voter.  If  it  is  done  with  a  view  to  afiect  votes, 
or  interfere  with  the  free  exercise  of  the  franchise,  it  is 
within  the  prohibition  of  sec.  5.  I  think,  therefore, 
that  the  proper  answer  to  the  question  which  I  have  pat 
is  that  the  wrongful  dismissal  by  an  employer  of  a  voter 
or  voters  from  his  employment  shortly  b^ore  the  elec- 
tion, upon  the  ground  of  his  political  opinions,  is 
evidence  of  intimidation  within  sec.  5."  In  the  remaric- 
able  judgment  delivered  in  the  Galway  County  case  (2 
O'M.  &  H.  55)  by  Keogh,  J.,  a  somewhat  impor- 
tant enunciation  of  the  law  as  regards  the  interference 
of  peers  at  elections  was  made  by  his  lordship.  It  was 
proved  that  the  Marquis  of  Clanricarde  said  to  his 
tenants — "  If  you  can  vote  for  Capt.  T.  (the  petitioner), 
I  shall  be  delighted  if  you  do  so ;  if  you  cannot  vote  for 
him,  at  all  events  stay  at  home,  and  do  not  vote  against 
him."  Upon  this  evidence  it  was  sought  by  die  respon- 
dent to  get  the  Marquis  reported  to  the  House  of 
Commons  under  sec.  II  (15)  of  the  Parliamentary 
Elections  Act,  1868,  as  having  acted  illegally,  by  con- 
travening the  resolutions  of  the  House  with  respect  to 
the  interference  of  peers  at  elections.  His  lordship 
utterly  denied  the  proposition  that  any  resolution  of  the 
House  of  Commons  can  make  law : — "  In  every  single 
case  in  which  these  chaises  were  brought  before  the 
House  of  Commons  the  I^use  lefk  the  charges  where  it 
found  them,  and  took  the  determination  of  doing 
nothing.  I  shall  not  report  Lord  Clanricarde  as  having 
exceeded  either  any  prindple  of  common  law,  or  any 
provision  of  the  statute  law."  In  the  Longford  case  (2 
O'M.  &  H.  14)  it  was  proved  that  the  party  who  sup- 
ported the  unsuccessful  candidate  introduced  at  the 
election  bands  of  men  from  the  ndghbouring  counties, 
for  the  purpose  of  intimidation  and  not.  In  consequence* 
of  this  the  respondent's  party  organized  a  derensive 
force,  for  the  purpose  of  protecting  tJie  outlying  voterv 
from  the  persons  employed  on  the  other  side,  it  being 
impossible  to  obtain  a  sufficient  escort  of  military 
or  police.  As  to  this  course,  taken  by  the  respon- 
dent's party,  Fitzgerald,  J.,  in  delivering  judgment, 
said — "I  am  to  ask  myself  the  question  whether  it 
was  legal,  that  is,  whether  the  enrolment  of  what 
I  may  call  a  voluntary  police  was  necessary,  and;  if 
necessary,  whether  it  was  legal?  It  would  not 
have  been  necessary  if  a  suitable  escort  of  police 
or  military  could  have  been  procured.  As  that 
could  not  be  done,  the  necessity  for  some  protection 
after  the  introduction  of  the  foreign  bodies  was  obvious, 
and  there  being  that  necessity,  I  cannot  say  that  the 
enrolment  of  a  voluntary  police  for  defensive  purposes 
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only  was  an  illegal  siep,  but  it  was  one  rarely  to  be 
adopted,  except  under  extreme  circumstances,  particu- 
larly as  the  parties  who  adopted  it  exposed  themselves 
to  great  peril,  and  would  nave  had  to  bear  all  the 
consequences  which  resulted." 


NOTANDA. 

Subpoena;  witness  resident  out  of  jurisdiction — ^The 
Courts  of  Equity  have  jurisdiction  to  issue  and  enforce 
subpoenas  in  order  to  compel  the  'attendance  at  the  trial 
of  issues  of  fact  of  witnesses  resident  out  of  the  jurisdic- 
tion. But  this  power  will  not  be  exercised  unless  it  is 
shown  that  such  witnesses  may  give  material  evidence, 
and  that  their  attendance  is  reasonably  and  necessarily 
required  (t/ndertoood  v.  Darraeotl,  Rolls,  Dec.  2,  1873). 

Administratioti-summons  by  creditor;    ntmjoinder^   of 

other  creditors In  an  adminiBtration-summons,  obtained 

under  80  &  3 1  Vict.,  c.  *i,  s.  153  by  a  creditor,  it  is  un- 
'  to  join  all  the  other  creditors  of  the  deceased 


(in  Re  M'Keovm,  deceased;  Rolls,  Jan.  19,  1874) 

Substitution  of  service Action  on  bills  of  exchange, 

and  for  goods  sold  against  defendant,  resident  in  Liver- 
pool. The  bills  were  accepted  by  defendant,  payable  in 
Dublin ;  and  the  goods  were  ordered  by  the  defendant, 
and  shipped  for  his  ord^  on  board  vessels  in  the  port 
of  Dublin,  and  addressed  to  the  defendant  in  Liverpool. 
(fDriscoU  moved  to  substitute  service  of  the  plaint  by 
sending  a  copy  in  a  re^tered  letter,  or  serving  the 
defendant  in  person  in  Liverpool,  as  he  had  no  agent 
within  the  jurisdiction.  [Monahan,  C.J. — Has  this 
Court  ever  made  such  an  order  ?  I  rather  think  we 
have  no  jurisdiction].  I  am  not  aware  of  such  an  order 
having  been  made  by  this  Court,  but  the  Court  has 
jurisdiction  to  make  it :  Kelly  v.  LHxon,  Ir.  R.  6  C.  L.  25. 
The  C.  L.  P.  Act,  1 853,  sec.  31,  shows  that  the  Court 
has  inherent  power  to  order  service  out  of  the  jurisdic- 
tion ;  and  sec.  34  allows  that  power  to  be  exercised  on 
good  and  sufficient  grounds  shown.  [Monahak,  O.J.  — 
If  KeUy  v.  Dixon  is  an  authority,  no  doubt  the_  present 
application  comes  within  that  decision.  But  it  would 
be  better  to  move  the  Queen's  Bench.]  It  was  assumed 
that  the  Queen's  Bench  decision  would  be  followed ;  the 
writs  being  issued  in  rotation  for  the  Law  Courts,  the 
plaintiff  cannot  select  a  particular  Court  {i/Brien, 
Q.C.,  mnicus  curice. — Some  expressions  of  one  of  the 
judges,  at  all  events,  of  the  Queen's  Bench,  recently,  seem 
to  show  that  he  felt  a  doubt  as  to  KeUy  v.  Dixon."]  I 
understood  that  the  doubt  was  as  to  whether  or  not  the 
cause  of  action  in  a  particular  case  arose  within  the 
jurisdiction,  and  not  on  the  right  to  make  the  order. 

[Monahan  C.J Have  such  orders  been  made  by  the 

Exchequer  ?]  I  do  not  know  of  any  reported  decision 
on  the  point  in  the  Exchequei- ;  but  in  an  old  case  there 
are  some  expressions  rather  adverse  to  holding  that  the 

Court  had  jurisdiction Morbis,  J. :    We  make  no 

decision  on  the  point.  All  we  say  is  that  the  application 
had  better  be  made  to  the  Court  of  Queen's  Bench 
{Bamett  v.  M'Neight,  C.  P.,Jan.  20,  1874.  See  Knox 
V.  Lord  liosehilt,  7  Jr.  L.  T.  504,  miscel). 

Substitutiori  of  Service. — (FDriscoU  made  an  application 
similar  to  that  immediately  preceding,  stating  that 
having  first  brought  the  action  in  the  Common  Pleas, 
and  moved  accordingly,  that  Court,  although  it  was 
admitted  that  the  facts  were  ad  idem  with  those  in  KeUy 
v.  Dixon,  without  pronouncing  any  definite  judgment  on 
the  question,  suggested  an  application  to  the  Queen's 
Bench — Fitzqeraju),  J.:  I  will  act  on  the  authority  of 
Kelly  V.  Dixon,  although  I  entertained  and  still  entertain 
doubts  as  to  the  propriety  of  that  decision.  But  I  will 
add  to  the  conditional  order  a  direction  that  it  shall  not 
be  made  absolute  in  the  usual  way  by  a  side  bar  rule,  in 
the  event  of  cause  not  being  shown,  but  that  the  plain- 


tiff must  apply-to  the  Court  to  make  the  order  absolute 
(Barret  v.  APNeighi,  Q.  B.,  Jan.  23, 1874). 

Security  for  costs;  defence  filed ;  special  circumstances 

WdUcer  moved  that  the  plaintiff,  out  of  the  jurisdiction, 
give  security  for  costs.  The  plaint  was  served  July 
U,  1873,  and  the  preliminary  notice  July  22.  The 
defence  was  filed  July  26  (the  last  day  for  so  doing), 
without  any  notice  that  same  was  without  prejudice. 
On  the  same  day  notice  of  motion  was  served,  grounded 
on  the  defence  tjierewith  served,  and  an  affidavit  sworn 
the  day  previous,  which  (as  deposed  to)  was  filed  before 
the  fihng  of  the  defence,  as  there  being  a  lodgment  of 
part  of  the  demand  in  Court  (the  intention  to  lodge 
which  was  stated  in  the  affidavit),  it  was  necessary  to 
procure  the  order  to  lodge  and  afterwards  to  attend  the 
officer  that  the  lodgment  might  be  certified  on  the 
defence  before  filing  Kavanagh,  contra,  relied  on 
Busk  V.  Curran,  9  Ir.  C.  L.  Ap.  30 ;  Bazusang  v.  Con- 
don, 13  Ir.  C.  L.  Ap.  37.  Motion  granted  {Oates  and 
Another  v.  Caraher,  Con.  Ch.,  July  31,  1873,  before 
O'Brien,  J.) 

Security  for  costs ;  extension  of  time  to  plead. — Beytagh 
moved  that  the  plaintiff,  out  of  the  jurisdiction,  give 
security  for  costs.  The  plaint  was  issued  April  23rd, 
1866.  Preliminary  notice  served  May  5th.  Order  ex- 
tending time  to  plead  on  terms  of  short  notice  of  trial, 
May  8.  Notice  of  motion  served  with  defence,  same 
day  filed  "without  prejudice,"  May  10.  The  motion 
had  been  directed  to  stand  over  from  Chamber.  J.  B. 
Murphy  opposed,  on  the  ground  of  waiver.  Motion 
granted  (Uates  v.  CuUceen,  Ex.  May  23,  1866;. 

Arrangement;  advertisement  of  sole;  B.  A.  Act,  1857, 
s.  354 — Scallav,  solicitor,  opposed  the  advertisement  in 
the  newspapers  of  the  sale  of  an  arranging  debtor's 
premises,  describing  same,  so  as  to  identify  him,  or 
giving  his  name,  as  being  a  violation  of  the  spirit  of  the 
arrangement  cl.auses.  Larkin,  solicitor,  contra,  asked 
for  a  decision  on  the  question  as  one  of  right,  and  stated 
that  in  one  case,  although  threatened  with  an  action,  he 
had,  under  counsel's  advice,  persisted  in  advertising: 
here  it  was  necessary,  in  order  to  identify  the  premises. 
Harrison,  J — Section  354  of  the  Act  of  1857  enacts 
that  the  Court  may,  if  it  think  fit,  direct  that  any 
sitting  of  the  Court,  "  or  proceeding,"  in  any  matter 
under^^the  Act  shall  be  private.  This  is  a  proceeding 
within  that  provision,  and  it  may  be  legitimately  public. 
It  lies  on  those  to  show  why  not  who  object  to  its  being 
so  in  a  particular  case,  serving  notice  of  motion  for  the 
purpose.  If  the  composition  were  paid,  or  unless 
some  object  was  to  be  gained  by  publicity,  I  think  it 
ought  not  to  be  pressed  (Re  J.  N.:  Ba.,  October  21, 
1873). 

Reputed  oumership  ;  goods  bought  when  purchaser  insol- 

vent Motion  on  behalf  of  J.  M'Donald,  that  7  barrels 

of  porter,  his  property  (in  the  possession  of  bankrupt's 
assignees),  be  returned.  They  were  sold  to  the  bank- 
rupt by  M'Donald,  Sept  29,  1873,  and  delivered  Oct 
3.  At  time  of  order  of  sale  an  execution  had  issued, 
or  was  about  to  issue  against  the  bankrupt's  goods,  as 
he  was  aware,  but  of  which  vendor  was  ignorant  until 
after  delivery.  On  day  of  delivery  of  porter,  same  was 
seized  in  execution  and  advertised  to  be  sold  on  Oct  7. 
The  bankrupt  absconded  (the  act  of  bankruptcy)  sub- 
sequent to  the  sale  and  delivery,  and  on  Oct  8  was 
adjudicated  on  a  creditor's  petition:  Atkinson,  in  sup- 
port of  the  motion.  G.  Perry,  contra.  Per  Miller, 
J. — If  the  bankrupt  had  been  insolvent,  and,  knowing 
that,  purchased  the  goods  under  the  circumstances,  I 
would  order  them  to  be  returned.  But  there  is  no 
evidence  that  he  was  insolvent  when  he  entered  into 
the  transaction,  and  1  cannot  infer  it  on  mere  specula- 
tion. He  must  be  taken  to  have  been  solvent  and  able 
to  pay  when  he  ordered  the  goods,  unless  the  contrar 
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is  shown.  It  is  argued  that  the  seizure  in  execution  is 
a  test  that  he  yna  insolvent.  But  a  man  may  be 
insolvent  in  the  sense  necessary  to  support  an  adjudica- 
tion uid  yet  solvent  in  another  sense.  There  is  nothing 
in  this  case  to  take  it  out  of  the  operation  of  the 
statute ;  the  motion  must  be  refused  (Ke  T.  O'Connor, 
Ba.,  Nov.  25,  1873). 

CtmpenaatUm  for  improvemenb ;  head  landlord  liable 
for;  measwnof. — The  word  "landlord"  in  the  fourth 
section  of  the  i.«nd  Act,  1870,  is  not  restricted  in  its 
meaning  to  the  immediate  landlord,  and  therefore 
where  a  lessee  for  lives  renewable  for  ever  forfeited  his 
interest  by  reason  of  omitting  to  renew,  it  was  held 
that  his  sub-tenant  was  entitled  to  claim  compenaation 
for  improvements  from  the  head-landlord.  In  estimat- 
ing the  measure  of  improvements  the  amount  of  wear 

and  tear  is  to  be  deducted — not  from  their  present  cost 

but  from  the  actual  outlay  by  the  tenant  {Comerford  v. 
Isuerty ;  L.  S.,  Nenagh,  before  C.  R.  Spcnhbb,  Q.C, 
Ch.,  Jan.  23,  1874). 


DEATH  OF  LOBD  COLONSAY. 

Hub  mirUncholy  event  took  place  at  Fau,  whither  bis 
Lordship  bad  gone  for  the  benefit  of  hU  health.  The 
noble  Lord  was  bom  in  1793,  and  waa  educated  at  St. 
Andrews  and  Edinburgh  TJniversitiea,  of  both  of  which  he 
waoLL-D.  He  was  called  to  the  Scottish  Bar  in  1816,  and 
sobnquently  filled,  amongst  other  appointments,  the  office 
of  SoUcitor-Qenetal  for  Scotland,  Lord  Advocate,  and  Dean 
of  the  Facolty  of  Advocates.  He  waa  made  a  Lord  of 
Stsaiun  in  1851-2,  and  afterwards  became  Lord  Justice- 
General  and  President  of  the  Court  of  Beaaions.  He  repie- 
•ented  Argyleahire  from  1843  to  1861.  His  remains  were 
removed  from  Fau  on  Monday  by  train  on  its  way  to 
Scotland.  To  mark  the  great  respect  in  which  he  waa  held 
by  the  authorities  of  that  place,  and  by  bia  countrymen, 
the  Premier- President,  the  legal  chief  of  all  the  tribunala  of 
the  three  Departments  in  the  South  of  France  ;  the  Pr^fet 
of  the  Baaaea-Pyren^ea,  the  Procureur-G^n^ral,  and  the 
Procoreur  of  the  Bepablic,  and  the  chief  members  of  the 
English  colony,  with  a  number  of  private  carriagea,  followed 
the  hearae  to  the  station. 


BAIL. 

Bail  is  both  a  right  and  a  privilege.  The  law  assumes 
that  every  accused  person  ia  innocent  until  in  due  course  he 
has  been  tried  and  convicted.  It  is,  then,  of  great  import- 
ance not  to  subject  an  aocnsed  person  to  needless  incon- 
venience and  restraint,  and,  therefore,  the  law  of  England 
permita  an  accused  person  to  he  releaiaed  from  cuatody  on 
baiL  tjnfortnnately,  all  accused  persona  cannot  be  ao  dealt 
with.  There  are  crimes  involving  such  punishments  that  it 
would  be  folly  to  admit  to  bail,  because  no  guilty  person 
would  run  the  risk  of  a  trial  if  he  could  escape.  In  bailable 
ofienoes  the  magistrate  or  judge  is  vested  with  diacretion  as 
to  the  amount  for  which  the  recogniaora  are  to  be  pledged. 
BaO  ia  a  privilege,  because  many  persona  are  not  able-  to 
procure  bail,  for  sometimes  it  ia  impoasible  to  adjust  the 
amount  to  the  social  position  of  the  accused.  We  have 
liefore  urged  the  desirability  of  magiatrates  and  jndgaa 
releasing  accused  peraona  on  bail  whenever  it  is  pracUcaUe, 
and  the  forfeiture  of  recognisances  is  infrequent. 

The  case  of  the  gentlemen  who  became  bail  for  Lizardi 
vhuws  rranarkaUe  ignorance  of  the  obligations  incurred  by 
a  bondsman.  These  gentlemen  have  had  to  pay  £6,000 
each,  and  now  petition  for  a  remiasion,  or  partial  remission, 
of  the  penalty.  The  sum  is  large,  but  the  amoant  of 
pecuniary  responsibility  was  voluntarily  accepted.  These 
gentlemen  seem  to  think  they  have  had  to  pay  £6,000  each 
because  Lizardi  absconded.  They  are  wrong.  They  have 
to  pay  £6,000  each  because,  through  their  intervention, 
there  has  been  a  miscarriage  of  justice.  The  magistrate  did 
not  say  to  the  pijaoner,  "  If  you  or  your  bail  will  pay 
£12,000  yon  may  escape."  The  gentlemen  who  became 
bail  not  only  gave  a  bond  f  >r  £12,040,  but  also  a  pledge 
that  Lizardi  should  appear  on  the  day  named  for  his  next 


examination.  They  became,  in  fiuit,  tbe  custodians  of 
Lizardi.  They  were  bound,  in  public  honour,  to  take  some 
care  that  the  man  did  not  escape.  They  might  have  set  a 
watch  upon  bis  movements.  If  they  had  the  slightest  ans- 
picion  that  there  waa  an  intention  to  abscond,  they  had  a 
right  to  aeize  Lizardi  and  put  him  in  prison.  They  did  not 
watch  Lizardi.  They  chose  to  trust  to  his  honour,  and  he 
absconded.  They  hare  no  right  whatever  to  complain  of 
having  to  pay  the  penalty ;  bnt  rather  tbe  Crown  has  a 
right  to  complain  that,  by  their  faolt,  juatice  has  been 
baulked.  We  are  persuaded  that  these  gentlemen  had  no 
conception  of  the  duties  of  a  bail,  or  they  would  not  think 
themselves  hardly  treated  in  having  to  pay  the  amount  of 
the  bond. — Lam  JoumaL 


THE  SCOTCH  BENCH. 


By  the  resignation  of  Lord  Cowan,  and  the  death  of  Mr. 
Sheriff  Glassford  Bell,  two  vacancies  have  been  caused  in 
High  Judicial  Office  in  Scotiand.  Lord  Cowan,  who  was 
the  oldest  of  our  Supreme  Judges,  having  been  on  the  bench 
aince  1862,  and  who  bos  unfortunately  been  laid  aside 
through  a  severe  illneaa,  will  be  greatly  missed.  He  was 
well  read  in  Scots  law,  and  waa  a  man  of  great  aense  and 
conaiderable  business  capacity.  Hardly  leea  important  than 
the  vacancy  caused  by  Lord  Cowan's  resignation  is  the  one 
occurring  through  Sheriff  Bell's  death.  The  jurisdiction  of 
the  ahenff  in  Scotland,  aa  a  judge  of  the  first  instance,  is 
unlimited  in  commercial  cosea.  And  in  a  county  such  as 
Lanark,  embracing  as  it  does  the  city  of  GUagow,  it  requires 
no  vivid  imagination  to  realise  to  some  extent  the  amount 
of  judicial  work  to  be  performed  in  connection  with  com- 
mercial cases  alone.  But  that  gives  but  a  faint  notion  of 
the  duties  of  the  vacant  post,  the  aheiiff,  in  addition,  being 
a  criminal  judge  and  a  high  county  official,  to  whom  mnch 
important  work  ia  entrusted.  The  late  aheriff  waa  poaseased 
of  strong  and  highly  cultivated  intellect,  and  perhaps  the 
best  testimony  to  liis  capacity  for  tbe  high  office  which  he 
held  is  the  fact,  that  although  he  succeeded  such  a  man  aa 
Sir  Archibald  Aliaon,  he  did  not  lose  by  the  contrast.  The 
vacant  aherifiahip  has  been  conferred  on  Mr.  Wm.  Gillespie 
Dickson,  advocate,  senior  sheriff  aubatitute  at  Glasgow.  Mr. 
Dickaon,  who  ia  the  author  of  a  really  excellent  book  on  the 
"Law  of  Evidence,"  and  a  lawyer  of  great  accomplishment, 
was  fOT  several  years  Procnreur-General  for  the  colony  of 
Mauritius.  The  appointment  is  highly  approved  of  because 
it  would  be  extremely  difficult  to  get  a  praotiaing  advocate 
whoae  learning  and  capacity  is  superior  to  Mr.  Dickaon  to 
give  up  the  higher  prizes  of  the  profession,  while  it  would 
never  so  confer  such  an  important  appointment  on  a  second- 
rate  roan.  Mr.  Dickson,  having  left  the  bar  before  he 
had  time  to  take  a  leading  position,  has  not  higher  prizes 
open  to  him.  The  appointment  is  not  a  desirable  one,  it 
brings  mora  dignity  than  ease ;  and  aa  for  the  pay,  it  bears 
no  proportion  to  Uie  work.  The  gentleman  who  gets  the 
appointment  will  be  expected  to  sit  in  court  every  day  from 
ten  to  four,  and  to  read  up  his  cases  and  prepare  his  judg- 
ments at  home  in  the  evening,  and  all  for  the  handsome 
salary  of  £800  a  year,  or  a  third  of  what  he  should  make 
at  the  bar  for  the  same  amount  of  work. — Law  Magazine, 


Lawtebb  in  Fablumht, — ^The  Parliament  which  was 
dissolved  on  Monday  contained  at  the  time  of  its  dissolu- 
tion, BO  far  as  we  can  ascertain,  dose  upon  a  hundred 
members  of  the  English  bar,  of  whom  rather  leas  than  a 
quarter  were  practising  barristera.  The  aaaembly  alao 
included  about  a  dozen  Irish  barristers  and  half-a-dozen 
solicitors.  Unless  tbe  next  day  or  two  adds  very  consider- 
ably to  this  list,  there  will  have  to  be  noted  a  decline  in 
the  number  of  lawyer  candidates,  as  compared  with  the 
last  election.  It  appears  from  the  lists  we  then  published, 
that  in  1868  no  fewer  than  150  English  barristers  (of  whom 
79  were  practising  barristers)  offered  themselves  aa  candi- 
datea,  and  25  barristers  came  forward  to  contest  Iriah 
conatituenoies.  Nine  aolidtors  were  candidates  in  England, 
and  two  in  Ireland.  Let  na  hope  that  at  tbe  preaent 
election  the  success  of  the  lawyers  at  the  polls  will  be  auch 
as  to  secure  more  lawyer  members  out  of  fewer  lawyer 
candidates.— 5o2tcttor>'  Jowraal. 
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THE  JUDICATUBB  COMUI8SION  AND  THB 
IRISH  COUNTY  COURTS. 

B^port  on  tKt  AppUcaiim  of  the  PrimHpUM  r*eommended  bg 
th«  Jvdieature  Oammiuum  to  the  Irith  County  Courts, 
hj  Mb.  Corrtahtihs  Mollot. 

CR«ad  before  the  SUUsUcal  Society  of  Inland.] 
IContinuedfrom  page  67.] 

Sufficient,  I  think,  haa  now  been  and  to  indicate  how 
defective  the  Irish  County  Court  is  aa  a  means  for  adminis- 
tering ready  and  efficacious  justice  between  parties  of 
humble  roeuia,  and  how  much  this  tribunal  requires,  in  small 
oases,  that  complete  and  effective  jurisdiction  possesaed  by  the 
corresponding  tribunal  in  the  sister  kingdom.  Many  \egAi 
reforms  from  time  to  time,  usually  applied  tu  the  English 
County  Court,  have  rendered  that  tribunal  what  it  now  is  ; 
bat  these  reforms  have  not  been  applied  to  the  Irish  tribunal, 
and  hence  it  is  that  the  Irish  County  Court,  originally 
established  to  supply  a  great  public  requirement,  haa  been 
sofiEered  to  fall  behind  in  the  progress  of  improvement.  This 
is  mnch  to  be  regretted  on  many  grounds.  To  repf  at  what 
I  said  four  years  ago,  when  bringing  the  lubjeot  of  the 
Iriah  County  Courts  under  the  notice  of  this  itecie^  : — 
"The  caose  of  law  and  goremment  in  Ireland  baa  suffered 
great  loss  of  prestige  from  the  delay  that  haaoocurred  in  the 
extension  to  Irelimd  of  the  most  obvious  refiirms,  till  long 
after  they  have  been  introduced  in  England  ;  and  one  of 
the  most  effectual  means  of  restoring  that  prestige  and  im- 
parting oonfideuoe  in  the  law,  would  be  found  in  the  prompt 
oartying  out  of  practical  legii  reforms,  m  which  Urge  and 
especially  the  humbler  claasea  of  the  people  are  deeply 
interested." 

Hie  suggested  improvement  of  the  Connty  Court  raises 
questions  that  concern  the  constitution  of  the  oooit — 1st, 
as  regards  the  jadge — and  2nd,  as  regards  the  chief  adminis- 
trative officer  of  the  Court. 

Upon  the  first  of  these  questions  it  is  right  to  bear  in 
mind  that  the  institution  of  the  County  Courts  in  Ireland 
was  borrowed  from  Scotland,  where,  upwards  of  a  century 
and  a  half  ago>  analogous  tribunals  were  established.  The 
Mcotch  Court  is  presided  over  by  a  lawyer,  whose  official 
name  as  sheriff  is  likely  to  mislead  in  Ireland  and  cause 
him  to  be  confounded  with  the  officer  in  this  country  who 
bears  that  title.  The  Scotch  sheriff  is  the  judge  of  what 
may  be  called  the  Scotch  County  Court.  He  has  both  a 
dril  and  criminal  jurisdiction  ;  but  in  trying  criminal  oases 
he  has  not  any  of  the  justioe  of  the  peace  aBsodated  with 
him.  He  alone  is  the  judge  of  the  Court ;  just  like  the 
case  of  a  recorder  of  a  borough  in  this  country. 

It  has  been  snggasted  that  with  the  proposed  improve- 
ment of  the  Irish  County  Court  it  will  be  necessary  and 
desirable  to  prohibit  the  Irish  County  Court  Judges  &om 
practising,  and  also  to  oblige  them  to  reside  in  their 
conntieH.  In  that  suggestion  I  cannot  agree,  for  I  &ul  to 
perceive  the  neoesaity  or  expediency  of  making  in  the  con- 
stitution of  the  Irish  County  Court  so  great  a  change. 
In  my  humble  judgment  such  an  alteration  will  not  tend  to 
promote  the  efficiency  of  the  tribunal  or  secure  it  public  coo- 
confidence;  but  may,  on  the  contrary,  be  attended,  I 
greatly  fear,  with  results  the  reverse  of  beneficial 

The  same  suggestion  has  been  from  time  to  time  made  as 
regards  the  Scotch  County  t^ourt ;  and  I  b^  to  call  atten- 
tion to  this  fact,  not  merely  because  it  fortifies  the  opinion 
which  I  have  expressed,  but  especially  because  it  shows  how 
the  proposed  alteration  in  the  constitution  of  the  Scotch 
Court  was  regarded  and  dealt  with  in  t  be  case  of  a  people 
who  are  so  keenly  alive  to  their  true  interests,  and  who 
know  how  so  well  to  promote  them. 

The  Commissioners  appointed  to  inquire  into  the  courts  of 
law  in  Scotland  bad  amongst  them  such  men  as  Lord  Colun- 
say,  iiord  Selbome,  Lord  Moncreifl^  the  late  Mr.  Justice 
Willes,  the  present  Lord  Advocate,  the  Lord  Advocate  of 
Mr.  Disraeli's  administration,  and  Mr.  Sclater  Booth.  In 
their  fourth  report,  made  in  1 870,  tliese  Commiseioners,  when 
dealing  with  the  subject  of  the  proposed  changes  in  the  oon> 
stitotion  of  the  sheriff's  court,  say  : 

"  The  most  important  general  question  in  regard  to  the 
ooDstitution  of  these  courts  which  we  had  to  consider,  waa  a 
proposal,  by  no  means  new,  to  prohibit  the  sheriff  &am 
practising  before   the  Supreme  Ck>urt;  to  compel  him  to 


reside  in  hia  county.  On  this  and  other  prupoaed  changes 
there  waa  snbmitted  to  us  a  very  large  body  of  evidence, 
which  we  have  considered  Teiy  anxiously,  along  with  tlie 
views  of  the  Law  Commission,  presided  over  hy  Sir  Day 
Caulfield,  which  reported  in  1818,  and  also  the  report  of  the 
Law  Commission  in  1834.  That  report,  which  is  ngned  by 
very  eminent  names,  including  professor  G.  J.  Ball,  Andrew 
Skene,  Robert  Jameson,  Andrew  Rutherford,  and  Adam 
AndatBon,  very  elaborately  discussed  this  question,  and 
stated  the  result  of  their  opinion  in  the  following  terms  : 

"  Upon  this  subject  it  has  been  strongly  pressed  upon  oa 
that  if  resident  sherifi  were  appointed  in  all  the  larger  and 
more  populous  counties,  and  if  the  other  districts  were 
enlarged  so  as  to  afford  full  employment  to  the  principal 
sheriffs,  a  salary  might  be  attached  to  the  office,  sufficient  to 
induce  men  in  hgh  practice  and  repute  at  the  bar  to  accept 
of  the  situation.  But,  alter  much  consideration,  we  are 
unanimously  of  opinion  that  this  change  would  be  highly 
prejudicial  to  the  administration  of  the  law  in  the  local 
courts." 

When  giving  the  grounds  of  their  unanimous  opinion,  the 
Commissioners  of  1818  remarked  : — 

"  There  is  great  risk  of  evil  in  the  provincial  raudenoe  of 
a  judge,  even  when  persons  can  be  obtained  confessedly 
competent  to  discharge  the  duties.  An  individual  in  that 
situation  is  exposed  to  all  the  influences,  attachments,  pre- 
judices and  local  fiselings  disadvantageous  to  his  character 
and  authority,  and  even  if  he  be  supposed  free  from  the 
operation  of  suoh  bad  influence,  the  mure  circumstance  that 
he  has  already  reached  the  summit  oi  bis  ambition,  will  tend 
to  diminish  bis  industry  and  utility  as  a  judge,  while  his 
remote  insulated  situation  excludes  the  salutary  and  counter- 
acting effect  of  public  opinion,  by  irhich  the  exertions  of 
those  who  fill  the  highest  judicial  station  are  animated  and 
controlled." 

"  Nor  is  this  mere  speculation.  We  have  ascertained  it 
to  be  a  matter  of  fact  that,  notwithstanding  the  well-known 
talent  and  integrity  of  the  sheriff's  substitute,  there  is  in 
Scotland  a  strong  feeling  of  confidence  in  the  decision  of  a 
judge  who  is  remote  from  all  local  infiuences,  and  indepen- 
dently of  any  superior  qualifications  for  the  office.  The 
mere  circumstance  that  the  principal  sheriff  ia  not  resident  in 
the  county  is  considered  both  by  htigants  and  practitioners 
as  a  practical  advantage." 

"  Many  of  the  witnesses  examined  by  us  concur  in  this 
opinion ;  but  if  the  feeling  thus  expressed  is  less  marked 
than  it  was  in  1834,  it  must  be  recoUected  Uiat  our  prede- 
cessors reported  under  dtxnimstanoes  to  which  the  Act  of 
1838  has  practically  put  an  end.  At  that  time  the  practi- 
tioners and  the  public  had  witnessed  before  them  the  evils 
of  an  uncontrolled  resident  sheriff." 

The  Commissioners  of  1884  thus  state  the  conclusion  at 
which  they  had  arrived : — 

"  We  an  decidedly  of  opinion,  therefore,  that  such  a 
change  in  the  existing  system  of  the  local  jurisdiction  in 
Sootbnd  isnot  only  uncalled  for,  and  unlikely  to  afford  any 
solid  advantage  which  we  do  not  at  present  possess,  but  that 
it  would  he  attended  with  the  most  injurious  consequences 
to  the  administration  of  justice  in  our  local  court." 

Following  on  this  report  of  the  Commissisoneis  of  1834, 
the  statute  of  1  &  2  Vic.  o.  17,  was  passed  in  1888.  Itcon- 
tains  the  following  provision  in  clause  8  :  "  Uverytienon 
who  shall  be  hereafter  appointed  to  the  office  of  sheriff*! 
depute,  shall  be  an  advocate  of  three  years'  standing  at 
least,  and  shall  have  been  at  the  time  of  his  appointment  in 
practice  before,  and  in  political  attendance  upon  the  court 
of  session,  or  acting  as  sheriff's  substitute  ;  and  after  such 
appointment  every  such  sheriff,  with  the  exception  ot  the 
sheriffs  of  the  counties  of  Edinburgh  and  Lanark,  shall  be 
in  hatntnal  attendance  npon  the  said  court  of  session  dur- 
ing the  sitting  tbereofl" 

In  1863  the  bill  for  the  Act  of  that  year  which  at  present 
regulates  the  procedure  in  the  sheriff's  court,  waa  submitted 
to  a  select  committee  of  the  House  of  Commons  ;  and  this 
question  in  regaid  to  the  residence  of  the  sheriff  in  bis 
county  was,  we  are  aware,  very  fully  brought  before  them, 
and  it  was  resolved  to  adhere  to  the  present  constitution  of 
those  Courts  : — 

"  We  (the  Commisdoneis  of  1870)  see  no  reason  for  dis' 
turbing  the  system   thus  deliberately  and  repeatedly  ap' 
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pioTed  oC  The  evidence  before  na  proves  that,  as  regards 
the  fbacUons  of  the  judges,  these  courts  are  in  thorough 
working  order.  Xot  a  trace  of  the  evils  alluded  to  in  t£e 
report  of  1884  is  to  be  found  in  the  testimony  of  the  wit- 
nesses we  have  examined.  So  complete,  although  impercep- 
tible and  silent,  has  been  the  executive  control  of  the  sheriffs, 
that  the  community  have  foigotten  that  there  ever  was  a 
time  when  a  resident  sheriff  was  suspected  of  local  partiality." 

It  will  be  tbns  seen  that  the  suggestion  of  making  the 
County  Court  judges  reside  in  their  counties,  and  cease  prac- 
tising before  the  Superior  Courte^  has  been  repeatedly  con- 
sidered, as  r^purda  Scotland,  by  the  eminent  men  who 
foimedtheCommiasiunsof  1818  andof  1834  ;  by  the  Legisla- 
ture itself  in  1838,  when  the  1st  and  2nd  of  the  Queen  was 
passed ;  again,  in  18S3,  by  a  select  committee  of  the  House 
of  Commons,  when  the  statute  which  at  present  regulates 
the  proceedure  of  the  Scotch  County  Court,  was  passed,  and 
fioaUjr  by  ihe  Commissioners  of  1870.  And  on  each  of  these 
occasions  we  see  that  the  suggestion  was  strongly  disap- 
proved; and  in  1833,  the  Legislature,  so  far  &om  adopting 
the  suggestion  passed  a  statute  requiring  all  future  appointed 
County  Conoty  Court  judges  to  be  in  habitual  attendance 
on  the  Superior  Courts  during  its  sittings. 

For  the  proper  and  effective  cariyiug  out  of  the  adminis- 
trative duties  that  will  arise  when  jurisdiction  in  equity  is 
conferred  on  the  Irish  County  Courts,  the  judge  will  re- 
quire and  should  have  the  assistance  of  an  e£BcieDt  and 
competent  officer  to  assist  him  in  discharging  these  duties.  To 
secure  this  object  it  will  not  be  necessary  to  create  any  new 
office.  It  will  be  only  requisite  to  apply  to  the  office  of 
cletk  of  the  peace  the  same  principles  for  the  regulation  of 
the  office  as  exist  in  England.  In  tbiscoimtry  the  clerk  of 
the  P«aae  is  registrar  by  statute  of  the  Cocnty  Court  (1 4  & 
15  Vic.,  o.  67,  s.  10).  In  England  the  patronage  of  those 
who  appoint  to  the  office  of  registrar  of  the  County  Court  is 
restricted  by  an  Act  passed  in  1846,  by  which  the  registrar 
of  the  County  Court  is  required  to  be  an  attorney  of  one  of 
the  Superior  Courts,  and  be  approved  of  by  the  Lord 
Chancellor.  The  registrar  in  England  is  not  enabled  to 
appcunt  a  deputy,  except  in  cases  of  illness  or  unavoidable 
absence — and  then  only  an  attorney  approved  of  by  the 
jodge.  Had  a  similar  restriction  been  adopted  in  1851, 
when  the  present  Irish  County  Court  Act  (the  Civil  Bill 
Act)  was  passed,  the  majority  of  the  present  clerks  of  the 
peace  would  all  be  qualified,  as  the  corresponding  officers  are 
m  England.  It  is  unnecessary  to  disturb  tiie  existing 
patronage;  it  is  only  necessary  to  restrict  it  as  in  England. 

"Die  office  of  clerk  of  the  crown  has  been  long  since 
reoommended  to  be  consolidated  with  that  of  clerk  of  the 
peaces  Por  the  diminution  of  crime  in  Ireland,  and  the 
huge  amount  of  criminal  business  disposed  of  at  the  quarter 
■eanoDa,  the  duties  of  derk  of  the  crown  have  been  very 
ooiudderably  lessened  from  what  they  ware  formerly.  A!b 
tbe  clerks  of  the  crown  and  of  the  peace  are  each  of  them 
required  to  keep  an  office  open  every  day  in  tbe  county 
town,  there  would  be  a  great  economy  in  having  only  one 
office,  and  the  consolidation  of  the  two  offices  would  enable 
the  new  officer  to  have  an  effective  assistant  to  attend  in  his 
office,  or  assist  him  when  the  Clerk  of  the  Crown  and  Peace 
would  be  elsewhere  employed,  or  engaged  in  one  or  other 
of  tbeCooTts  at  the  assizes. 

Both  tbe  Cleric  of  the  Crown  and  the  Clerk  of  the  Peace 
are  paid  upon  a  novel  complicated  system.  By  some 
■tatnte  they  were  allowed  expenses  only ;  by  others  they 
woe  allowed  both  expenses  and  remuneration  ;  some  duties 
are  covered  by  salary,  and  others  are  paid  for  by  fees— the 
latter  beiiwof  a  most  complicated  nature  under  numerous 
Htatutes.  This  should  all  be  terminated  by  the  fees  being 
converted  into  stamps,  as  has  been  done  in  the  case  of  the 
petty  seesiona'  derks.  The  btamps  should  be  under  the 
regiUati<in  of  the  Registrar  of  petty  sessions  clerks,  who 
should  thenceforward  be  caUed  the  liegistrar  of  Local  Court 
Officer*— all  cases  where  expenses  have  been  allowed  to 
Cletkt  of  the  Feaoe^  being  provided  for  out  of  the  stamps, 
and  the  balance  handed  over  in  aid  of  local  rates,  upon 
which  aalariea  and  superannuations  are  charged.  This  regu- 
lation of  tbe  office  would  enable  tbe  principle  of  snpetan- 
noation,  already  applied  to  other  county  officers,  to  be 
extended  to  Clerks  of  the  Peace.  The  consolidation  of  the 
ofiooi  of  Clerk  of  the  Crown  and  Clerk  of  the  Peace  would 


be  accelerated  by  extending  to  these  cases  the  principles  of 
superannuation  applied  in  1866  to  the  case  of  County  Trea- 
surers, in  onler  to  facilitate  the  transfer  of  their  duties  to 
the  county  banks  and  secretaries  of  grand  juries. 

The  report  of  1370  already  referred  to,  upon  the  Scotch 
court,  contains  a  valuable  suggestion  for  consolidating  the 
office  of  clerk  of  the  comnussary  court  and  that  of  the 
registrar  of  the  Scotch  county  court.  The  clerkship  of  the 
commissary  court  is  an  office  corresponding  with  oar 
district  registrarship  of  the  Probate  oonit.  In  order  to 
make  the  consoUdatiou  of  the  offices  of  clerk  of  the  peace 
and  clerk  of  the  crown  as  effective  aa  possible,  and  also  to 
secure  an  adequate  salary,  without  creating  unnecessary 
charges  upon  the  taxpayers,  and,  further,  to  provide  for 
more  local  means  of  proving  wills  and  obtaining  adminis- 
tration in  the  cases  within  the  jurisdiction  of  tbe  county 
court,  I  would  suggest  that  whenever  the  office  of  a  district 
registrar  under  the  Probate  Court  should  become  vacant, 
the  duties  of  the  office  should  thenceforward  be  transferred 
to  and  discharged  by  the  clerks  of  the  peace  in  each  of  the 
counties  included  in  such  district. 

In  order  to  effect  the  improvement  of  the  Irish  county 
courts  above  recommended,  I  beg  to  submit  the  following 
summary,  or  heads  of  suggestions  : — 

1.  That  the  Irish  county   courts  should    have,  as    in 

England,  jurisdiction  in  any  case  where  tbe  title  to 
any  land,  hereditaments,  easement,  or  license  is  in 
question,  provided  the  value  or  rent  of  the  land  or 
hereditament  in  dispute,  or  affected  by  the  easement 
or  license,  does  not  exceed  £20. 

2.  That  the  Irish  county  court  should  have  complete 

juiisdietion  in  all  cases  in  Equity  limited  in  value 
and  amoimt  to  the  same  extent  aa  its  probate 
jurindiction  is  now  limited — viz.,  where  personalty 
is  affected  up  to  £200,  and  so  far  as  realty  is  affected 
up  to  £300. 
S.  That  the  county  courts  of  Meath,  Eildaie^  Wicklow, 
and  Dublin,  should  have  the  same  jurisdiction  in 
probate  cases  as  the  other  county  courts  in  Ireland. 

4.  That  whenever  the  office  of  district  registrar  becomes 

vacant,  the  duties  of  such  office  in  each  county 
within  tbe  district  should  thenceforward  bo  per- 
formed by  the  clerk  of  the  peace. 

5.  That  the  clerk  of  the  peace  m  the  counties  of  Meatb, 

Kildare^  Wicklow,  and  Dublin,  respectively,  should 
perform  the  duties  of  a  di:itrict  registrar  for  tbeso 
counties. 

6.  That  the  Irish  county  oourta  in  all  maritime  counties 

should  have  the  some  jurisdiction  in  cases  of  freight 
and  demurrage  and  admiralty  cases,  as  the  Engfish 
county  court  has. 

7.  That  the  Irish  county  court  should  have  jurisdiction 

in  bankruptcy  to  the  same  limit  as  it  now  has  in 
cases  of  wills  already  referred  to. 

8.  That  the  rules  of  law  for  fusing  law  and  equity,  and 

for  giving  preference  to  equitable  principles,  and  all 
the  rules  of  law  enacted  and  declared  by  the  Judica- 
ture Act,  1873,  should  be  in  foree  and  have  effisct  in 
the  Irish  county  court,  so  far  as  the  matters  to 
which  such  rules  relate  shall  be  respectively  oogni- 
aable  by  such  court,  to  tbe  same  extent  as  such  rules 
wil^  after  the  2nd  November,  1874,  be  in  force  and 
receive  effect  in  the  English  county  courts. 

9.  That  the  principles  <^  the  law  enacted  by  the  1  ft  2 

Queen,  chap.  119,  requiring  the  judge  of  the  Scotch 
county  court,  when  not  disoharj^ng  the  duties  of  his 
office,  to  be  in  "habitual  attendance  upon  the 
superior  courts  during  their  sittings,  should  be 
extended  to  Ireland,  and  apply  to  all  future  county 
court  judges  in  this  country." 

10.  That  the  power  of  appointing  to  the  office  of  derk  of 

the  peace  should  continue  as  at  present,  but  subject 
to  the  same  restriction  as  in  England,  so  that  every 
future  derk  of  the  peace  ^all  be  a  solicitor 
approved  of  by  the  Lord  Chancellor,  or  one  of  tbe 
existing  deputies  who  has  discharged  tbe  duties  of 
his  office  to  the  satisfaction  of  the  county  court 
judge. 

11.  That  the  right  of  appointing  a  dwuty  by  any  future 

clerk  of  the  peace  Mionld,  aa  in  England,  be  limited 
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to  oases  of  illneaa  or  unaToidable  absence,  and  to  a 
peisoD  who  may  be  qaalified  to  be  a  clerk  of  the 
peace,  and  approved  of  by  the  judge. 

12.  That  all  fees  received  by  the  clerk  of  the  {tsace 
should  be  converted  into  stamps,  and  be  accounted 
for  with  the  legistrar  of  petty  sessions  clerks,  to  be 
thenceforward  called  the  registrar  of  local  officers, 
and  the  surplus,  after  payment  of  salaries,  to  be 
applied  in  relief  of  the  local  taxes. 

18.  That  the  salaries  of  all  future  clerks  of  the  peace, 
and  of  such  existing  clerks  of  the  peace  as  sabmit 
their  emoluments  to  regulation,  shall  be  fixed  by  the 
Lord  Lieutenant,  who  shall  also  have  power  to 
apply  the  rules  of  the  General  SoperannnaUon  Act 
to  their  superannuation. 

14.  That  in  any  county  where,  from  its  size  or  other 
cause,  the  Lord  Lieutenant  shall  approve  of  an 
sssistxnt  to  the  clerk  of  the  peace  bemg  employed, 
the  salary  and  superannuation  of  such  assistant  wall 
be  subject  to  the  like  regulation,  and  an  assistant 
shall  be  provided  in  every  case  where  the  offices  of 
clerk  of  tho  ciown  and  clerk  of  the  peaoe  are  consoli- 
dated. 


soLicrroES"  benevolent  association. 

The  Tenth  Annual  Meeting  of  the  memben  of  this  Asso- 
datioo  was  held  on  Saturday,  31st  January,  1874,  in  the 
Solicitors'  Hall,  Solidtors'  Buildings,  Four  Courts.  The 
Chair  was  occupied  by 

Sir  BiOHABD  J.  T.  Obpbn. 

The  following  members  were  present : — 

William  Boobe,  Charles  Oaossen,  John  T.  Hamerton, 
Edward  De  Moleyns,  Arthur  Ellis,  George  Beamish,  Mark 
C.  Russell,  Arthur  H.  Orpen,  Charles  Stanaell,  George  L. 
Cathoart,  Henry  Mills,  James  Tench,  Edward  T.  Tarleton, 
Bobert  0.  Lee,  lUchard  C.  Hallowes,  Stephen  Gordon, 
John  H.  Nunn,  Thomas  Merrick,  George  H.  Belas,  T.  Y. 
Ryan,  John  Lawless. 

Mr.  H.  BlHDOH  BOKTOH  read  the  Annual  Report  as 
follows : — 

"Your  Comnuttee,  io  submitting  the  Tenth  Annual 
Report,  feel  it  their  duty  to  once  more  bring  prominently 
before  the  profesiiion,  and  those  interested  in  its  well  being, 
the  objects  of  the  Association.     They  are  : — ^To  relieve  such 

Eoor  and  necessitous  members  as  may  be  incapacitated  from 
usiness  through  bodily  or  mental  infirmity,  or  other  inevi- 
table calamity,  and  their  wives  and  children  ;  to  relieve  the 
poor  and  necessitous  widows  and  families  of  deceased  mem- 
bers, and  in  special  cases  to  give  relief  to  the  parents  or 
collateral  relations  of  deceased  members,  and  (where  the 
state  of  the  funds  and  circomstances  of  the  case  appear  to 
justiiy  it)  to  render  pecuniary  assistance  to  the  widows  and 
families  of  deceased  attorneys,  solicitors,  and  proctors  who 
were  not  members  at  the  time  of  death.  Your  Commiitee 
have  no  hesitation  in  prefacing  their  report  with  these 
remarks,  as  they  feel  that  the  oDJrcts  of  the  Association  to 
which  they  have  already  referred  in  detail  require  no 
comment  at  their  hands,  but  ought  at  all  times  to  command 
sympathy  and  support,  especially  from  the  solicitors  of 
Ireland,  If  respect  for  the  feelings  of  the  applicants  did 
not  preclude  publicity,  we  would  feel  that  simply  laying 
before  the  profession  at  large  the  painful  statements  which 
have  been  submitted  to  your  committee  for  oonsideration  at 
their  various  meetings  would  do  more  than  any  report  of 
ours  to  enlist  the  sympathy  and  co-operation  of  our  profes- 
sional brethren  for  a  society  which,  with  limited  means,  is 
from  day  to  day  keeping  and  relieving  those  whom,  from 
onforeseen  vicissitudes,  have  the  strongest  claims  on  those 
with  whom  they  have  for  years  mixed  socially  uud  profes- 
sionally. The  applications  for  relief  which  have  come  before 
them  during  the  first  year  have  been  peculiarly  distressing 
in  their  details  and  it  has  been  a  matter  of  great  regret  to 
your  committee  not  to  have  been  in  a  position  to  respond  to 
them  as  fully  and  as  liberally  as  the  necessity  of  the  cases 
demanded.  Although,  however,  the  progreKs  of  the  a.i8ooia- 
tion  has  not  been  as  rapid  as  we  would  expect  (having 
regard  to  the  number  and  position  of  the  profession),  yet 


the  means  at  our  disposal  and  the  patronage  extended  to  as 
are  steadily  increasing,  and  we  have  strong  hopes  that  the 
only  society  in  Ireland  which  holds  out  a  helping  hand  to 
our  distressed  brethren  and  their  families  will  yet  attun  a 
position  which  will  enable  it  to  confer  more  substantial 
benefits  on  the  poor  objects  of  their  solicitude.  The  follow- 
ing is  the  position  of  the  Association  for  the  years  1872 
and  1873,  respectively : — 

1872.  1873.        Increase. 

£    8.    d.  £    s.  d.    £    s.    d. 

Annual  Subscriptions    261  16    0  270  IS  0      8  18    0 

Dividends  on  Stock   -     64  IS    2  69  17  10      5    2    8 

Life  Subscriptions      -    42    0    0  62  10  0    10  10    0 

Donations      -            -    62  14    0  70    1  0     17     7    0 

Interest  on  Cash  in  Bank  16    8  14  3 
Balance  in  Bank  and 

hands  from  previona 

yeans      -        -             81  13  11  17  IS  2 

Ttie  life  sabscriptions  and  donations,  amounting  to  £122 
lis.,  having, according  to  the  resolutions  of  the  society,  been 
invested  in  Government  Stock,  the  actual  income  of  the 
association  for  the  past  year,  after  deducting  the  balance 
carried  forward  from  the  last  account,  would  appear  to  be 
£841  168.  Id.  In  addition  to  the  foregoing  result,  your 
committee  have  to  add  that  the  late  Johnston  Teevan, 
solicitor,  giving  an  example  which  we  hope  will  bear  fntnre 
iruit,  has  bequeathed  a  sum  of  £50  to  the  association,  which 
we  hope  shortly  to  receive.  The  following  is  the  position 
of  your  association,  as  regards  members  and  subscriben,  as 
compared  with  that  of  the  year  1872 : — 

1872.  1873.        Increase. 

LifeMembera       •  -      64  67  3 

Annual  Memben  -     230  260  30 

Annual  Subscriptions  of 

Non-Members  11  13  2 

By  the  investment  in  Government  New  Three  per  Cent. 
Stock  of  the  amount  received  from  donations  and  subscrip- 
tions, amounting  to  £120  lis,,  the  capital  fund  of  the 
association  has  been  increased  to  £2,365  188.  6d.  New 
Three  per  Cent.  Stock.  Out  of  the  income  of  the  associa- 
tion, your  committee  have  granted  relief  in  twenty-six 
necessitous  cases,  involving  grants  to  the  extent  of  £196. 
They  feel  that  the  relief  given  has  been,  in  only  too  many 
cases,  quite  inadequate,  but  they  have  had  to  be  careful 
not  to  exceed  the  funds  at  their  disposal,  and  to  keep  some 
available  means  for  sudden  claims  which  unfortunately 
sometimes  arise.  The  anniversary  dinner,  which  took 
place  in  February  last,  and  vras  as  successful  as  its  pre- 
decessor, was  presided  over  by  the  Master  of  the  Rolls,  at 
whose  hands  the  profession  in  general  has  invariably 
received  courtesy  and  consideration,  and  to  whose  abilj^ 
and  geniality  when  presiding  much  of  the  success  of  the 
bankquet  was  due.  Your  committee  ascribed  to  some 
extent  the  additional  support  the  society  has  secured  to  the 
holding  of  these  festivals  which  call  attention  to  its  exist- 
ence and  working.  Yonr  committee  suggests  that  a  special 
application  should  be  made,  in  such  manner  as  the  assocda- 
tion  may  decide  upon,  to  every  individual  member  of  the 
profession  for  support,  as  they  cannot  but  think  that  the 
objects  of  the  association  must  not  have  been  brought  with 
sufficient  clearness  and  force  under  the  notice  of  ea^  mem- 
ber, or  so  worthy  a  cause  as  the  one  advocated  would  have 
attracted  the  general  instead  of  the  partial  support  it  has 
hitherto  received." 

The  ChaibkaH  moved  the  adoption  of  the  report. 

Mr,  Lbi  (Anderson  and  Lee)  seconded  the  motion.  He 
knew  of  several  instances  where  the  association  gave  most 
timely  aid  to  the  widows  and  orphan  children  of  deceased 
members  of  the  profearion,  and  he  believed,  if  he  was  at 
liberty  to  mention  names,  very  large  additional  support 
would  be  given  by  attorneys  and  solicitors  to  the  associa- 
tion. 

The  report  was  unanimously  adopted. 

Mr.  Wm.  Roche  proposed— 

"  That  the  warmest  thanks  of  the  association  are  due  and 
are  hereby  tendered  to  the  Bight  Hon.  the  Master  of  the 
Rolls,  for  his  kindness  in  presiding  at  the  third  annual 
dinner  of  this  association." 
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Be  said  he  esteemed  it  a  high  honour  to  have  the  privilege 
of  moring  that  reaolution.  The  profession  were  quite  con- 
adoos  of  the  great  ability,  assiduity,  and  courtesy  displayed 
by  this  eminent  judge  in  the  Bolls  Court,  and  the;  were 
alao  oooBcions  that  in  his  elevated  position — irhich  was  the 
joat  reward  of  his  talents  and  character — he  was  unchanged 
in  manner,  and  on  all  occasions  manifested  the  same  kiud- 
neaa  and  consideration  that  marked  his  distinguished  career 
at  the  bar.  To  that  association  he  had  well  and  heartily 
performed  the  duty  imposed  upon  him  at  their  last  annuu 
dinner,  and  he  (BIr.  Boche)  was  sure  that  the  association 
joined  ainoorely  in  the  vote  of  thanks  he  bad  proposed. 

Mr.  Haxibtoh  seconded  the  motion,  which  was  passed 
by  acclamation. 

Mr.  GoBDOH  moved— 

"That  the  trustees,  treasurers,  hon.  secretary,  and 
auditors  of  the  association  be  re-elected." 

He  said  that  the  association  had  worked  well,  as  it  was 
nnder  the  management  of  the  gentlemen  who  had  taken 
so  macb  trouble  about  its  affairs. 

Ifr.  SlANUKLL  seconded  the  moty>n,  which  was  adopted. 

Mr.  HiLU  moved  a  resolution  expressive  of  the  thanks 
of  the  aaeociation  to  the  press  for  their  kindness  in  support- 
ing the  movement, 

Mr.  Nnim  seoonded  the  motion,  which  was  adopted. 

Mr.  6A.US8EN  moved — "  That  the  name  of  Mr.  Meade  be 
added  to  the  name  of  the  association."  He  said  they  were 
all  acquainted  with  the  origin  of  this  society,  and  they 
could  look  back  with  pleasure  to  the  founder  of  it.  The 
name  was  well  known  and  beloved  in  the  memory  of  those 
who  knew  him,  but  many  a  younger  member  of  the  associa- 
tion might  have  forgotten  him.  He  was  afraid  they  would 
lose  nght  of  that  name — the  name  of  Richard  Meade. 
They  who  knew  the  man  could  appreciate  his  worth.  He 
was  the  friend  of  mankind,  and  of  their  profession.  He 
never  swerved  from  his  duty.  To  the  end  of  his  life  he  was 
snxioiu  that  such  a  society  should  be  established. 

Mr.  Ln  seconded  the  motion.  As  one  of  the  committee, 
periiaps  it  did  not  come  well  from  him  to  speak  on  the  sub- 
ject tfiae  what  was  said  by  Mr.  Gaussen,  for  whatever  fell 
from  his  lips  was  entitled  to  the  respect  of  every  member 
of  the  profession.  His  suggestions  were  undoubtedly  for 
the  benefit  of  the  society,  "niey  had  had  the  matter  before 
them,  and  would  take  it  again  into  consideration.  The 
subject  was  discussed  at  one  time,  and  he  understood  it 
waa  the  wish  of  the  family  that  Mr.  Meade's  name  should 
be  added  to  the  title  of  the  society,  instead  of  a  testimonial. 
The  family  were  quite  aware  of  their  proceedings,  and  it 
waa  after  due  consideration  that  their  decision  was  arrived 
at.  There  could  be  no  objection  to  add  the  name  of  Mr. 
Meade  to  it  They  had  a  great  respect  for  Mr.  Meade, 
and  they  had  a  portrait  of  him,  and  he  waa  still  living  in 
their  hearts. 

Mr.  Oacsbis  was  called  to  the  second  chair,  and  on  the 
motion  of  Mr.  6.  H.  Bklas,  seoonded  by  Mr.  M.  C. 
RuBBBLL,  a  vote  of  thanks  was  passed  to  Sir  B.  J.  T. 
Obfis. 

nke  proceedings  then  terminated. 

At  the  daee  of  the  proceedings,  Mr.  Stephen  Gordon 
handed  in  a  cheque  for  £20,  as  a  donation  to  the  funds  of 
the  — ofiation. 


THE  SOUCITOBS'  BENEVOLENT  ASSOCIATION. 

The  fourth  i^nnal  dinner  in  connexion  with  this  excellent 
AsMciation  was  given  last  evening  in  the  dining-hall  of  the 
King's  Inns,  Henrietta-street,  and  was  largely  attended  by 
member*  of  both  branches  of  the  legal  profession. 

lie  diair  was  oocopied  by  the  Bight  Hon.  the  ViOB- 
Chahobllob. 

On  the  right  of  the  cludr  were— 

Tbs  Bight  Hon.  tbe  Lord  Cbanoellar;  the  Right  Hon.  Sir  Joseph 
n«i*ui.  Bart. ;  Mr.  Arthur  Barlow,  uid  Muter  CoBey ;  and  on  the 
Mt,  tbe  BUit  Bon.  Ju^  Wsnen,  Dr.  Battersb;,  d-C. ;  Iilr.  Wm. 
Rgeln,  sndMr.  Leooaid MoiTOgh. 


The  general  company  included — 

Sergeant  Aniutrong,  Q  G ;  Jonas  BlackhaU,  H.  Blndon  Burton 
(secretary),  Wm.  Joseph  Cooper,  John  Cavana^  R.  F.  Carton  (bar), 
Graves  C.  CoUes,  Thomas  Craig,  Lowla  Clare,  John  Corcoran, 
Edward  De  Maleyiu,  Henry  T.  Dix,  Hem?  A.  Dillon,  Arthur  Ellis, 
John  C.  Ennls,  Frederick  R.  Falkiner,  Q.C.;  Robert  Ferguson  (bar), 
Thomas  Fagan,  John  Fox  (xoodraan,  Thomas  Gage,  Edward  Greer, 
John  Thomas  Hinds,  Arthur  Houston,  LL.D.  (bar) ;  P.  Hajea,  Arthur 
Bovd,  WlUiam  BloomfieU,  Wm.  Bentham,  Robert  Keating  Clay, 
WUllam  Casey,  Patrick  Coll,  James  Campbell,  Barry  Collins,  Robert 
Casey,  David  Coitey,  William  Dalton,  Wm.  Thos.  Daniell,  Michael 
D'Alton,  J.  DoUard,  Charles  A.  Fay,  William  Findlater,  Darid 
Fitsgerald,  John  Galloway,  Thomas  Gerrard,  Thomas  Geoghegan, 
John  Taylor  Hamertoo,  Abraham  Harrison,  E.  Johnston,  Robert 
Johnston,  John  P.  Kavanagh,  Frederick  Kennedy,  Thomas  R.  Lynch, 
John  Lawless,  Robert  Lyle,  Michael  liarkin,  Jehu  Hatbews,  Dodgaon 
H.  Madden  (bar),  Patrick  Maxwell,  Henry  Hills,  Arthur  HoUoy,  P.  C. 
H^Googh,  John  MacDermott,  Henry  8.  Mecredy,  John  Naishj(bar), 
Arthur  H.  Orpen,  Edward  O'Connor,  Peter  O'Brien  (bar),  Henry 
O'Beime,  John  Ogle,  Edward  F.  O'Farrell,  Pnrefoy  Foe,  William  Read, 
Edward  Reeves,  Richard  8.  Reeves,  John  O.  Smith,  David  Sherlock, 
junior  (bar),  John  W.  Seymour,  Shaplaod  M.  Tandy,  George  Twiblll, 
Francis  A.  Tarleton,  F.T.C.D.;  J.  B.  Falconer,  LL.D.  (bar).  Piers 
White,  Q^C. ;  John  Watson,  John  Edward  Walsh  (tar),  W.  Lane 
Joynt,  D.L.-,  Henry  L.  Kdly,  Charles  Kelly,  4.C.;  Thomas  Lynch, 
Edmond  Leahy,  Robert  Campbell  Lee,  R.  O.  Longfield,  John 
Maunsell,  Leonard  Mormgh,  O'Callagban  Mullins,  James  F.  Meldon, 
Wm.  Bentham  Martin,  John  M'Sheehy,  T.  H.  MacDermott,  John 
H.  Nunn,  Henry  Charles  Neilson,  Richard  H.  B£.  Orpen,  Arthur 
O'Hagan,  Henry  Oldham,  Daniel  O'Rorke,  John  D.  O'Hanlon, 
Theobald  Porcell,  Q.C.;  William  Roche,  Thomas  V.  Ryan,  Robert 
Beeves  (bar),  Charles  O.  Stanuell,  William  Bullivan,  Edward  T. 
Stspleton,  Charles  H.  Teeling  (bar),  Archibald  Tisdall,  Henry  James 
Pelbam  West,  John  Weldon,  Thomas  Walsh,  Benjamin  Wtutney, 
John  Buckley,  Robert  Reeves. 

The  Ceaibii&n  said  the  first  toast  on  bis  list  was  "The 
Health  of  Her  Majesty  tbe  Queen."  It  was  a  gratifying 
thing  that  amidst  all  the  political  turmoil  of  the  times, 
when  tbey  might  have  anticipated  that  some  peiaons  of  very 
advanced  opinions  would  show  in  front,  nut  one  word  of 
disloyalty  towards  her  had  been  uttered  by  any  one.  He 
gave  them  "The  Queen,"  and  might  she  be  long  spared  to 
reign  over  them  in  health  and  prosperity. 

The  toast  was  drunk  with  all, honours. 

The  CbaibmaN,  in  proposing  "  The  Prince  and  Princess 
of  Wales  and  tbe  rest  of  tbe  Koyal  Family,"  said  he  would 
fail  in  his  duty  if  he  did  not  refer  to  the  recent  addition 
that  had  been  made  to  the  illustrious  House.  They  had  to 
congratulate  themselves  upon  the  alliance  between  a  Prince 
and  Princess  of  two  of  the  greatest  Powers  in  Europe,  and 
the  two  greatest  Empires  in  the  East ;  bot  its  political  im- 
portance was  of  much  greater  consequence,  for  theee  Powers 
being  the  two  greatest  in  the  East,  there  must  necessarily 
be  a  danger  of  conflict  between  tiiem.  They  had  had  a 
bitter  experience  of  the  result  of  war  between  the  two  great 
Powers,  and  therefore  thef  should  congratulate  themselves 
upon  everything  that  tended  to  render  the  recurrence  of 
such  a  calamity  more  unlikely.  He  trusted  that  would  be 
tbe  effect  of  the  auspicious  marriage,  and  that  Bussia  and 
England  would  now  go  forward  hand  in  hand  in  the  great 
cause  of  civilization  in  the  East. 

Tbe  toast  was  received  with  entbnsiaam. 

Hie  Ohaibhak  said  the  next  toast  was  one  coming  nearer 
home — "  The  Health  of  the  Lord  Lieutenant  and  Prosperity 
to  Ireland."  He  thought  be  might  say  that  however  many 
of  them  differed  in  political  opinions  from  the  iUustrioos 
nobleman  who  now  filled  the  distinguished  office,  they  all 
acknowledged  that  he  was  actuated  by  the  most  sincere 
desire  to  promote  the  prosperity  with  which  Ms  name  was 
now  coupled.  He  had  shown  bis  desire  to  do  so  in  promot- 
ing the  material  prosperity  of  the  country  in  agriculture,  in 
commerce,  and  in  arts,  and  he  had  done  no  small  act  in 
endearing  himself  to  the  people  of  this  country  by  his  par- 
ticipating in  those  manly  sports  and  exercises  so  dear  to  the 
Irish  race.  When  he  spoke  of  the  prosperity  of  this 
country,  and  asked  them  to  drink  to  it,  he  asked  them  to 
drink,  in  fact,  the  prosperity  of  themselves.  He  remem- 
bered when  first  he  went  circuit  hearing  it  said  by  the  wise 
old  men  of  the  day  that  there  was  no  surer  test  of  the 
material  advancement  of  a  country  than  a  light  crown  side 
and  a  heavy  civil  side.  And  it  must  be  so,  because  as  busi- 
ness progressed  contracts  must  multiply  and  dispositions  of 
property  become  more  important,  and  these  were  tbe 
parents  of  honest,  substantial  litigation.  So  far  from  their 
being  evils  tbey  were  the  proofs  and  s^ns  of  the  wealth  and 
prosperity  of  a  country.    Therefore  he  waa  not  astray  in 
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ndvaocing  the  proposition  that  in  drinking  the  prosperity  of 
Ireland  they  were  drinking  the  prosperity  of  their  own 
profesaioD. 

Mr,  Abthdb  BaBlow  then  proposed  "The  Lord  Chan- 
cellor and  the  Irish  Bench,  including  the  retired  Judges," 
and  in  doing  so  remarked  that  he  required  to  say  nouiing 
as  to  the  manner  in  which  the  Judges  of  Ireland  (Uscharged 
thar  duty,  or  as  to  the  generous  assistance  they  afforded  to 
that  society. 

The  toast  was  enthusiastically  received. 

The  Lord  Chakoellob  on  rising  to  respond,  was  received 
with  loud  applause.  The  cordiality  and  kindness  with 
which  the  toast  was  received  was  no  more  than  he  would 
have  expected  from  the  Society.  It  was  a  pleasing  thing 
to  receive,  on  behalf  of  a  body  such  as  the  Irish  Bench, 
such  a  strong  expression  of  kindly  feeling  from  the  solicitors, 
for  no  gentlemen  had  better  opportunity  or  greiiter  capacity 
to  form  a  judgment  than  those  whom  he  addressed,  mid 
therefore  he  was  specially  obliged  for  the  enthusiastic 
reception  they  had  afforded  to  the  toast  He  believed  the 
Judges  deserved  some  kindness — such  as  they  had  received — 
becaose  they  were  disposed  to  sympathise  with  the  society 
in  their  feehngs,  and  aid  them  in  their  efforts.  He  approved 
of  the  idea  of  asking  the  judges  in  tnm  to  preside  at  their 
annual  dinners,  and  he  was  sure  they  would  all  most 
cordially  co-operate  with  them  in  their  noble  work.  For 
himself  It  afforded  him  great  pleainre  to  take  part  in  their 
meetings,  and  assist  them  in  every  way  in  his  power.  He 
believed  a  simple  statement  of  the  objects  of  the  society 
was  the  highest  eulogy  that  could  be  passed  on  it.  Its 
mission  was  to  assist  their  poorer  and  suffering  bretbrm, 
and  especially  those  to  whom  poverty  is  doubly  bitter— those 
born  of  gentle  blood  and  gentie  breed.  Men  of  culture  and 
men  of  education  who  bad  fought  the  battle  of  life  bravely — 
men  who  had  borne  every  burden  and  sustained  great 
responsibilities — finding  themselves  stricken  -  down  all  at 
once  by  disease,  or  made  poor  and  miserable  by  those 
vicissitudes  to  which  all  human  beings  are  subject — it  was 
the  great  duty  and  the  great  mission  of  the  society  to 
brighten  for  such  the  house  of  mourning,  and  give  tham 
peace  and  joy  in  their  declining  years.  That  was  a  great 
and  a  blessed  work,  and  he  thought  it  ought  to  be  more 
largely  supported  by  the  members  of  the  profession,  and  be 
able  to  give  much  more  liberal  assistance  to  those  who 
required  it.  He  hoped  on  the  next  occasion  he  would 
meet  them  there  would  be  more  improvement  in  that 
respect. 

The  Cbaibxak  then  gave  the  toast  of  the  evening — 
"The  Solicitors'  Benevolent  Association,  and  may  pros- 
perity attend  it."  "niey  had  not  met  there  so  much  to 
honour  the  hospitality  which  had  been  extended  to  them,  or 
to  partake  of  the  social  pleasures  of  so  agreeable  a  meeting, 
as  to  promote,  as  far  as  in  them  lay,  the  interest  and  wel&re 
of  that  benevolent  association.  The  -very  object  of  the 
undertaking  sufficiently  bespoke  a  favourable  consideration 
for  it.  He  was  happy  to  find  by  the  report  handed  to  him 
that 'in  the  last  year  an  addition  of  30  wss  made  to  its 
annual  snbscribera,  but  still,  if  he  might  be  permitted  to  do 
so,  he  would  express  his  concurrence  in  the  Lord  Chan- 
cellor's  opinion,  that  it  bad  not  met  at  the  hands  of  their 
great  profession  so  large  a  measure  of  support  as  it  deserved. 
They  might  consider  it,  looking  from  their  point  of  view,  in 
two  aspects — benevolence  and  prudence.  First,  when  they 
consider  who  were  to  be  assisted  they  must  concede  that 
the  claim  on  them  was  great,  and  then  they  should  also 
remember  that  in  subscribing  to  such  an  association  they 
were  creating  for  themselves  and  their  families  a  provision, 
however  slight  and  inadquatu,  should,  alas  I  necessity  arise. 
No  profession  required  such  an  association  more  than 
theirs,  into  which  young  men  had  to  enter  after  probably 
an  ootlay  of  a  large  proportion  of  their  slender  capital,  and 
in  which  they  could  only  win  independence  after  facing 
and  combating  a  world  of  difficulty  and  trial  He  sincerely 
trusted  thnt  they  would  progress  till  they  reached  compara- 
tively the  position  attained  by  the  sister  society  in  England. 
That  they  had  done  much  already  should  not  deter  them 
from  endeavouring  to  do  far  more.  The  bar,  he  was  giad 
to  say,  had  followed  in  their  footsteps.    Having  inaugurated 


such  an  association  for  the  necessities  of  their  ranks,  there 
should  ensue  between  the  two  professions  in  this  regard,  a 
race  of  emulation  to  attain  that  position  in  benevolence 
which  they  ought  to  occupy  in  the  face  of  the  worid. 
The  toast  was  drunk  with  all  honour. 

Sir  RicHABD  J.  T.  Orpen  briefly  returned  thanks  on 
behalf  of  the  Society.  Alter  the  statement  of  its  objects 
and' purposes  by  the  Lord  Chancellor  and  the  Chairman, 
nothing  remained  for  him  to  add.  Before  resuming  his  seat 
it  was  his  pleasing  privilege  to  propose  the  toast  which  he 
was  sure  would  be  received  with  aoclamation,  "  The  Health 
of  the  Chairman."  It  must  be  gratifying  to  them  all  to  see 
occupying  that  chair  a  gentieman  who,  by  his  great  natural 
talents  and  his  extensive  legal  knowledge,  had  attained  the 
high  position  in  the  Chancery  Bench  which  the  Vioe-Chan- 
cellor  now  held.  But  it  was  peculiarly  gratifying  to  him, 
for  he  claimed  a  long  acquaintaaoe  with  the  right  honourable 
gentleman  and  his  family.  He  hoped  they  would  drink  his 
health  with  all  the  honours. 

The  toast  was  received  with  acclamation. 

Hie  Chaibhan,  in  rising  to  respond,  was  received  with 
applause.  He  expressed  his  gratitude  to  the  society  and  to 
Sir  Richard  Orpen  for  the  flattering  manner  in  which  his  name 
had  been  received,  and  said  he  only  wished  he  deserved  the 
encomiums  that  had  been  passed  upon  him.  He  was  asso- 
ciated from  day  to  day,  in  the  administration  of  justice, 
with  the  profession  so  largely  represented  there,  and  he 
rejoiced  to  have  to  say  that  with  few  exceptions  he  could 
place  the  most  implicit  confidence  in  the  honour  and  truth- 
fulness of  that  profession.  He  therefore  felt  additional  pride 
in  having  been  asked  to  preside,  and  he  trusted  the  good 
feeUng  which  at  present  existed  between  the  Bench  and  the 
Solicitors  would  long  continue. 

Mr.  Wm.  RoOHI  then  proposed  "  The  Bar  of  Ireland," 
and  said  the  Irish  Advocate  was  ever  found  discharging  his 
onerous  duties  regardless  of  the  frowns  or  smiles  of  power. 

The  toast  was  drunk  with  great  cordiality. 

Dr.  Battbbsbt,  Q.C.,  in  responding,  sud  he  would  feel 
some  delicacy  in  responding  for  the  Bar  alone,  but  as  the 
two  branches  of  the  profession  were  connected  there,  he 
could  say  that  a  more  hoDOurable,  more  useful  to  the  public, 
and  a  more  to  be  respected  body  of  men  was  not  to  be 
found  than  the  combined  body  of  the  Bar  and  Solicitors  of 
Ireland.  In  saying  that  he  was  not  only  expressing  his 
own  opinions  and  the  results  of  his  own  observation,  but 
also  those  of  others.  When  he  came  to  consider  their  posi- 
tion as  regards  the  public  of  Ireland,  be  might  say  with 
confidence  that  every  class  from  the  peer  to  the  peasant  has 
had  on  some  occasion  or  other  to  rely  upon  the  faith  and 
honesty  of  some  member  of  the  profession ;  and  not  one 
among  all  these  classes,  with  hardly  an  exception,  could  say 
that  the  trust  placed  in  them  had  not  been  faithfully  kept 
and  honourably  discharged  as  regards  their  clients. 

The  Chaibhan,  before  calling  upon  the  proposer  of  the 
next  toast,  had  a  word  of  explanation  to  offer.  They  had 
expected  to  have  had  with  them  that  evening  Mr.  Justice 
Fitzgerald  and  Mr.  Justice  Barry,  both  of  whom  had  been 
unavoidably  compelled  to  be  absent — the  one  from  indis- 
position and  the  other  from  being  obliged  to  leave  with  his 
family  for  England.  This  observation  was  in  the  interest 
of  both,  for  none  took  a  greater  interext  in  the  welfare  of 
the  association  than  those  right  honourable  gentlemen. 

Sir  Joseph  Nafieb  said  the  toast  he  had  to  propose  came 
in  natural  sequence.  He  might  oall  it  the  last  and  crowning 
toast  of  the  evening — "The  Attorneys  and  Solicitors  of 
Ireland."  They  had  heard  from  the  Lord  Chancellor,  the 
proper  and  constitutional  organ,  the  praises  of  the  Bendi, 
and  they  were  houesUy  deserved.  They  had  heard  from 
Dr.  Battersby  the  praises  of  a  combined  body,  bis  special 
duty  being  to  sound  the  praises  of  the  Bar.  But  what  he 
bad  to  propose  was  the  toast  of  "The  Attorneys  and 
Solicitors  of  Ireland,"  pure  and  simple.  And  perhaps  he 
was  at  an  advantage  in  speaking  to  that,  seeing  wat  he  was 
now  placed  in  a  position  above  hope  and  fear,  and  could 
observe  with  perfect  impartiality  on  the  matter,  his  only 
fear  being  that  which  flowed  from  old  and  kindly  and  geniiJ 
recollections.     He  had  passed  throngh  a  long  period   of 
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kctive,  profesaional,  and  working  life  at  the  bar;  be  baii 
spent  a  ahort  interval  upon  the  bench,  and  he  had  been 
brangfat  into  contact  vitb  many  of  the  living  and  the  dead 
araODgBt  the  attomeya  and  solioitors  of  Ireland,  and  what- 
erar  might  be  said  of  the  combined  body  of  which  Dr. 
Battenby  ipoke,  this  he  would  say  of  the  profession  he  had 
now  to  deal  with,  tliat  amongst  them  he  bad  found  men  of 
mcik  integrity,  high  and  honourable  feeling,  sagacity, 
capadty,  and  kindly  nature,  as  be  had  ever  found  among 
any  class  of  men  with  whom  he  had  been  brought  into 
contact.  He  remembered  what  he  and  what  all  Mrristers 
owed  to  the  discrimination  of  attorneys — hs  regarded 
them  as  an  intq^al  part  of  the  judicial  system,  which 
he  held  to  be  one  of  the  foremost  institutions  of  the 
ouuntty.  Lord  Coke  told  them  that  be  bad  been  informed 
t^  those  who  came  fi»in  Ireland,  that  tbia  was  the  nation  in 
which  every  one  loved  justice ;  believing  that  to  be  so,  he 
(Sir  Jooeph)  hoped  that  people  would  think  well  before  they 
attempted  to  tamper  with  the  stability,  and  integrity,  and 
greateess  of  the  temple  of  justioe  in  this  realm.  He  would 
be  for  maintaining  it  in  its  full  integrity,  preserving  it  in  all 
its  strength.  He  would  strengthen  its  foundations,  pre- 
serving for  the  Judges,  the  Bar,  and  Attorneys  their  several 
proper  functions  as  integral  branches  of  the  one  great 
system.  He  feared  he  was  wandering,  Uke  his  friend.  Dr. 
Battersby,  from  his  text ;  but  what  could  he  say  more  than 
had  been  said  of  their  glorious  profession!  When  had 
&ith  been  broken  hy  them  or  confidenoe  found  to  be  mis- 
placed in  them )  They  farmed  the  very  bone  and  sinew  of 
the  legal  profession ;  and  in  speaking  of  that  profession  as  a 
whole,  he  could  not  omit  expressing  a  hope  that  no  con- 
sidoationa  of  petty  economy  or  cheese-paring  might  attempt 
to  weaken  the  working  power  of  the  judicial  system.  Ha 
remembered  the  past  generation  of  Irish  lawyers,  and  in  his 
interoouTse  with  the  English  people  he  had  always  been 
able  to  appeal  with  pride  to  the  professional  character  of 
his  countrymen.  He  hoped  that  those  who  followed  would 
ever  be  enabled  to  do  likewise.  Let  them  endeavour,  by 
making  their  system  more  efScient  and  more  capable  of 
administering  pure  justice,  so  as  to  root  it  in  the  afiections 
uf  the  people,!  to  be  a  rule — Home  Rule — a  rule  founded 
upon  the  imperishable  principles  of  eternal  justice. 
Mb.  Lu  responded,  after  which  the  company  separated. 


HALIFAX  BANKRUPTCY  COURT. 

[Fitna  the  Lav  J>tma.i 

Tkwtday,  Jan.  15. 

(Before  Mr.  Registrar  BANKnr,  sitting  for  the  Judge.) 

Ex  parte  Bowxbb  v.  OODinra. 

Debtor'*  maiUMn* — Applicaticm  to  ditmui— Claim  ariting 
out  of  partnerAip  diipute*  —Stayijig  proceedinffi  on 
tmmmoTU  vnlhout  ucurity. 

O.  Biedt*  for  summoning  creditor. 

£mgltaui  for  debtors,  in  support  of  application  to  dismiss. 

The  main  facts  appeared  in  an  afi&davit  filed  by  the 
debtors,  admitted  to  be  substantially  correct,  and  were 
shortly  these  :  Messrs.  Ogden  (the  debtors),  had  advertised 
for  a  managing  partner  in  a  brewery,  requiring  a  premium 
of  £200,  and  Mr.  Bowers  agreed  to  join  them  ;  but  there 
wen  no  written  articles.  If  the  whole  premium  should  not 
be  paid  down  at  once,  Bowers  was  not  to  become  a  "full 
partner,"  nntil  it  should  be  so  paid,  but  was  to  be  allowed 
interest  on  any  portions  of  the  premium  paid  by  him,  and 
was  to  have  a  salary  for  management.  Bowers  managed 
the  bnainees  on  these  terms  for  about  six  months,  and  paid 
aboDt  £75  on  account  of  the  premium  which,  the  Ogdens 
say,  was  pat  into  the  business.  Disputes  then  arose,  and 
the  ntrtnership  was  dissolved.  The  Ogdens  complained 
that  Bowers  was  inoompetent,  and  had  damaged  the  concern 
by  bad  brewing.  Bowers  alleged  that  the  Ogdens  had  de- 
eeived  him  as  to  the  value  of  the  business.  Cross  actions 
at  law  for  damages  were  commenced  by  the  parties ;  but 
Bowos,  as  a  distinct  matter,  issued  the  present  debtor's 
snmmonsi,  claiming  about  £93,  in  respect  of  the  part  of 
premimn  pud  and  aalaiy.  The  debtors,  in  their  affidavit, 
denied  the  debt.     In  a  correspondence  the  debtors'  solid- 


tors  had  offered  to  pay  £75  to  await  an  award,  if  Bowers 
would  refer  the  whole  case. 

0.  Rhodet  claimed  to  proceed  on  the  summons  under  the 
authority  of  Ex  parte  EUia  Re  Kain  (24  L.  T.  Bep.  819). 

England  reminded  the  Registrar  of  his  own  dictum 
(reprobating  issuing  sununonses  in  disputed  oases  instead  of 
proceeding  by  action  at  law)  in  Verity  v.  Thompion  (Lou 
Timet,  vol.  lii.,  p.  466) — but  there  the  evidence  before  the 
Registrar  showed  there  was  no  debt  owing — and  argued  that 
the  debtors  were  at  lesst  entitled  to  have  the  case  tried  by 
a  jury,  the  debt  being  disputed  and  a  good  defence  alleged, 
and  quettions  as  to  partnership  arising. 

The  Reoistbab. — Ex  parte  Elli*  v.  Kain,  cited  by  Mr. 
Rhodes,  does  not  apply.  In  that  case  the  debt  was  a  judg- 
ment debt,  not  to  be  set  aaide  on  snob  an  occasion,  and  the 
question  was  merely  as  to  some  alleged  cross  claims.  In 
the  present  instance  it  is  denied  that  there  is  any  debt ;  at 
the  same  time  the  offer  of  the  debtors  to  pay  £76  into  a 
bank  to  await  a  reference,  though  not  equivalent  to  an  ad- 
mission by  payment  into  court,  savours  of  a  oonsdousness 
on  the  part  of  the  debtors  that  something  might  be 
found  to  be  owing  from  tbem.  But  in  my  view  of  the 
case,  as  one  arisiui;  out  uf  partnership  disputes,  I  have  grave 
doubts  whether  Mr.  Bowers  can  succeed  in  a  common  law 
action,  and  on  the  whole,  the  evidence  to  my  mind  being 
inconclusive,  I  consider  I  have  an  option  either  to  dismiss 
the  summons  or  to  stay  proceedings  :  Ex  parte  Rtnobotham 
(25  L.  T.  Rep.  921).  It  is  true  that  in  Ex  parte  Ellis  v. 
J[ain,  Lord  Justice  James  appears  to  give  the  preference  to 
letting  the  summons  go  on,  and  deciding  the  point  at  a 
further  state,  viz.,  the  hearing  of  the  petition  for  ajudica- 
tion.  I  should  at  all  times  feel  bound  implicitly  to  obey 
any  decision  of  that  learned  judge,  but,  as  I  have  befora 
obaerved,  there  was  an  establishwl  debt  in  that  case,  but 
none  in  this.  It  appears  to  me  that  the  case  in  point  is 
Ex  parte  Weir  re  Weir  (26  L.  T.  Rep.  333),  where  questions 
of  partnership  arose,  and  their  lordships  not  only  allowed  a 
stay  of  proceiadingB  on  the  summons,  but  considered  that 
security  for  trying  the  question  should  not  have  been  re- 
quired. I  propose  to  follow  that  decision,  and  I  therefore 
order  that  the  proceedings  on  this  summons  be  stayed 
(without  security  being  given),  until  proceedings  in  a  court 
of  law  shall  have  been  taken  by  the  summoning  creditor 
against  the  summoning  debtors  for  the  recovery  of  the 
demand  mentioned  in  the  summons,  and  until  such  ooiurt 
shall  have  come  to  s  decision  thereon.  At  present  I  make 
no  order  as  to  costs. 


THE  FIRST  PETITION  UNDER  86  t  37  VIC,  o.  69. 

Within  the  last  few  days  a  "  summons  and  plaint "  has 
been  issued  in  the  Court  of  Queen's  Bench,  in  which  even 
the  illustrious  rank  and  character  of  the  defendant  make 
the  proceeding  one  wortliy  of  some  notice  in  the  press. 
The  plaintiff — or,  as  we  b«dieve  we  ought  to  call  him,  the 
"  suppliant" — is  Mr.  James  O'Grady,  a  contractor  for  some 
repairs  to  the  barracks  at  Athlon&  The  defendant  is  no 
leas  a  personage  than  Her  Most  Gracious  Majesty  the  Queen, 
This  is  the  first  time  that  Her  Majesty,  or  any  English 
Sovereign,  has  ever  referred  a  claim  made  against  the 
wearer  of  the  Crown  to  the  abjudication  of  an  Irish  Court. 
Up  to  last  session  any  inhabitant  of  Ireland  who  made  such 
a  claim  could  only  obtain  an  adjudication  upon  it  in  one  of 
the  English  Courts.  This  has  been  the  case  in  all  periods 
of  our  history.  The  only  mode  of  obtaining  redress  in  any 
case  in  which  the  Sovereign  was  concerned  was  by  a  "  peti- 
tion of  right "  addressed  to  the  Sovereign,  and  stating  the 
grievance  of  which  the  subject  complained.  The  Sovereign 
endorsed  on  the  petition  tLe  words,  "  Let  right  be  done," 
and  with  this  authority  the  tribunals  proceeded  to  deal  with 
the  complaint  as  they  would  do  if  it  were  a  case  between 
subject  and  subject.  But  all  these  matters  were  only  cog- 
nizable in  the  English  Courts.  No  Irish  Court  ever 
entertained  a  "  petition  of  right,"  Even  when  the  grievance 
complained  of  originated  in  Ireland,  the  petition  of  right 
could  only  be  prosecuted  in  an  English  Court.  This  state 
of  the  law  suggests  questions  of  interest  in  a  constitutional 
point  of  view.  Even  when  Ireland  was  a  separate  kingdom, 
and    after  her  legislative  independence  was  established. 
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petitions  of  right  from  Ireland  could  only  be  heard  in  the 
English  Courts,  and  this  continned  to  be  the  law  up  to  the 
5th  of  last  August,  the  day  upon  which  Parliament  was 
prorogued.  \J  pon  that  day,  and  among  the  last  acts  of  the 
aeasiou,  her  Majesty  gave  her  assent  to  a  statute  under 
which  petitions  of  right  from  Ireland  are  in  future  to  be 
tried  in  the  Irish  Courts.  The  case  of  Mr.  O'Grady  supplies 
a  strong  illnstration  of  the  necessity  of  the  recent  statute. 
As  we  have  already  said,  Mr.  O'Grady  was  a  contractor  for 
some  repairs  to  the  barracks  at  Athlone,  and  for  some 
claim  arising  out  of  that  contract  he  brought  an  action 
against  Mr.  Cardwell,  the  Secretary  at  War,  with  whom, 
in  terms,  the  contract  was  made.  Mr.  Cardwell  defended 
himself  by  saying  that,  although  the  contract  was,  in  terms, 
made  with  him,  yet  he  only  entered  into  it  as  the  agent  of 
her  Majesty,  and  that,  therefore,  the  remedy  was  not  by 
action  against  him,  but  by  petition  of  right  against  the 
Queen.  The  Court  of  Exchequer  (7  I.  L.  T.  R.  16)  ruled 
that  the  defence  was  a  good  one,  and  Mr.  O'Grady  was  left 
without  any  means  of  trying  his  case,  unless  he  could  bear 
the  expense  of  bringing  all  his  witnesses  to  London,  and 
trying  in  Westminster  whether  he  was  entitled  to  the  pay- 
ment he  claimed  in  respect  of  work  done  in  the  town  of 
Athlone.  The  matter  attracted  considerable  attention  both 
in  England  and  Ireland,  and  one  of  the  English  legal 
periodicals  suggested  that  some  Irish  member  should  bring 
in  a  Bill  to  enable  the  trial  of  a  petition  of  right  to  take 
place  in  an  Irish  Court.  The  same  course  was  previously 
urged  iu  the  Ibish  Law  Timss,  our  only  legal  periodical. 
Mr.  Butt  acted  on  this  hint,  and  prepared  and  brought  in 
"The  Petitions  of  Right  (Ireland)  Act,  1873."  With  the 
aid  of  Sir  Colman  0'lx)ghlt)n,  he  saooeeded  in  passing  it  into 
a  law ;  and  under  the  provisions  of  that  statute,  and  in 
accordance  with  the  decision  of  the  Court  of  Exchequer, 
Mr.  O'Grady  will  now  try  in  Dublin  his  action  against  the 
War  Office  under  the  form  of  a  petition  of  right  against  the 
Queen.  It  would  be  impossible  in  an  article  like  this  to 
review  that  most  interesting  portion  of  legal  history  and 
constitutional  jurisprudence  which  is  connected  with  the 
remedy  by  petition  of  right.  In  old  times  the  remedy  was 
encumbered  by  forms  of  procedure  which,  even  when  they 
had  beoome  antiquated,  it  was  necessaiy  to  observe.  In 
1860  the  late  Sir  William  Bovill  succeeded  in  passing  an 
Act  which  substituted  for  these  ancient  forms  a  simple  and 
intelligible  procedure,  which  made  the  remedy  against  the 
Sovereign  just  as  accessible  to  all  persons  as  that  against 
any  of  her  subjects.  In  the  Act  passed  by  Mr.  Butt  the 
provisions  of  Sir  William  BoviU's  Act  are  adopted,  and 
applied  to  petitions  of  right  which  are  prosecuted  in 
tieland  under  its  provisions.  This  enactment  is  one  of 
great  importance,  both  in  a  practical  and  constitutional 
point  of  view.  If  other  dt-partments  thought  proper  to 
avail  themselves  of  the  precedent  establixlied  by  the  War 
Office  in  that  case,  no  Government  contractor  in  Ireland 
could  have  recovered  compensation  in  any  Irish  Court  for 
any  breach  of  his  contract  on  the  part  of  the  officials.  His 
only  remedy  was  by  a  petition  of  right  against  her  Majesty, 
which  could  be  prosecuted  only  in  the  Westminster  Courts. 
It  is  something  to  have  given  to  every  Irish  contractor  a 
mode  of  redress  against  injustice,  which  cannot  be  defeated 
by  a  department  throwing  the  legal  responsibility  on  the 
Queen.  One  memorable  petition  of  right  from  Ireland  was 
prosecuted  some  years  ago  in  the  English  Court  of  Queen's 
Bench.  It  was  that  of  Mr.  Stephen  Fox  Dickson,  who 
sought  to  recover  from  the  Queen  duties  which  he  alleged 
had  been  illegally  exacted  from  the  spirit  grocers  of  Ireland. 
The  petition  was  founded  on  a  judgment  of  the  Court  of 
Exchequer  Chamber  of  Ireland,  which  decided  that  the. 
duties  exacted  were  not  warranted  by  law.  The  officers 
who  had  levied  them  protected  themselves  by  a  plea  that 
they  had  paid  them  over  to  the  Exchequer.  Mr.  Dickson's 
only  remedy  was  by  a  petition  of  right  in  the  English 
Courts.  Five  judges  in  the  English  Court  of  Exchequer 
Chamber  overruled  the  decision  of  the  Irish  Court  In 
future  the  complaints  of  Irishmen  arising  oat  of  Irish  trans- 
actions will  be  tried  where  they  ought  to  be — before  the 
Irish  tribunals — who  are  now,  strange  to  say,  for  the  first 
time  empowered  to  decide  upon  all  Irish  cases,  without  the 
reservation  of  any  portion  of  their  jurisdiction  to  the 
English  Conrts. — Preentan't  Journal. 


TRUSTEES  AND  THE  COMMUTATION  OF  BAST 
INDIA  STOCK. 

Half  or  nearly  half  of  the  City  article  of  the  Tima  of  the 
14th  inst.,  consists  of  criticisms  and  correspondence  in  rela- 
tion to  the  conditions  offered  by  the  India  Office  to  the 
proprietors  of  East  India  Stock  for  the  commutation  of 
their  holdings.  This  stock,  amounting  to  £6,000,000,  bears, 
under  tiie  3  ft  4  Will.  4,  o.  85,  a  ten  and  a  half  per  cent, 
dividend,  and  is  made  liable  to  redemption  at  the  rate  of 
£200  sterling  for  £100  stock,  on  or  after  the  30th  April, 
1874,  on  twelve  months'  notice  in  writing  signified  by  the 
Speaker  of  the  House  of  Commons  by  the  order  of  the 
House  given  to  the  East  Inditf  Company.  Such  notice 
having,  as  we  presume,  been  duly  given  for  the  30th  April 
next,  the  Secretary  of  State  for  India,  acting,  or  assuming 
to  act,  under  the  powers  conferred  by  the  SB  Vict.  o.  17,  by 
a  circular  or  advertisement  of  the  3rd  inst.,  offered  in  lieu 
of  £2,350,000  of  the  said  stock  £3,000,000  Reduced  £3  per 
cent.  Annuities  at  the  rate  of  £220  Reduced  £3  per  ceirt. 
Annuities  for  £100  East  India  Stock,  and  £2,000,000,  India 
Four  per  CenL  Stock,  redeemable  in  1888  at  par,  b^ng  at 
the  rate  of  £200  of  such  stock  for  £100  East  India  Stock. 
It  was  announced  in  the  same  circtdar  that  the  applications 
of  proprietors  for  either  of  the  above  stocks  would  reodve 
attention  in  the  order  in  which  such  ^plications  should  be 
received  at  the  India  Office ;  and  that  so  much  of  the  East 
India  Stock  as  exceeded  the  £2,350,000,  and  so  much  of 
that  amount  as  did  not  come  in  for  commutation  under 
the  circular,  would  be  paid  off  in  cash  on  the  30th  April. 
The  31st  of  the  present  month  was  fixed  as  the  last  day  for 
receiving  assents. 

East  India  Stock  being  one  of  the  stocks  in  which  trustees 
have  been  by  law  empowered  to  invest,  the  issuing  of  the 
circular  would,  in  many  cases,  put  trustees  on  an  inquiry 
whether  they  would  be  safe  in  accepting  it.  There  can  be 
no  question  Uwt  both  the  stocks  offered  by  way  of  commo- 
tation  are  stocks  which  trustees  (unless  expressly  forbidden 
by  the  language  of  their  trusts)  might  have  purchased  in  the 
open  market  with  funds  nnder  their  control.  In  the  case  of 
the  India  £4  per  cent.  Stock  the  point  is  expressly  provided 
for  by  36  Vict.  c.  32,  s.  16.  Purchase,  however,  differs  from 
oonmntation,  and  the  36  Vict.  c.  17,  s.  12,  expressly  requires 
a  trustee,  executor,  or  administrator,  to  obtain  the  direction 
of  a  Judge  of  the  Court  of  Chancery  in  England  or  Ireland, 
or  of  the  Court  of  Session  in  Scotland,  before  assenting  to  a 
commutation  in  cases  where  all  persons  beneficially  inter- 
ested do  not  consent  in  writing,  orare  under  legal  disability, 
or  if  the  trusts  be  such  that  persons  yet  imbom  may  become 
interested.  As  has  been  pointed  out  in  the  money  article 
of  the  Tima,  this  section  will  operate  as  a  trap  for  unwary 
trustees  ;  and  as  to  cautious  trustees  desirous  of  commuting, 
but  unwilling  to  do  so,  without  the  sanction  of  the  Court, 
the  delay  incident  to  an  application  to  the  Court,  even  if  an 
order  should  be  obtainable  before  the  end  of  the  present 
month,  will  so  far  prejudice  them  in  the  race  for  priority 
that  the  sanction  of  the  Court,  after  all  the  trouble  and 
cost  of  obtaining  it,  will  probably  be  altogether  nugatory. 
To  what  extent,  however,  is  a  trustee  who  disregards  the 
requirements  of  the  12th  section  and  commutes  without  the 
direction  of  a  Judge  liable' as  for  a  breach  of  trust !  The 
answer  to  this  question,  we  apprehend,  must  depend  on  the 
price  of  the  stock  accepted  in  commutation  on  the  30th 
April  next.  If  the  stock  so  accepted  be  then  less  in  amount 
than  the  redemption  value  of  tiie  East  India  Stock  (£200 
per  centum)  would  suffice  to  purchase  in  the  market,  for  the 
difiierence  in  value  a  trustee  would,  we  think,  be  clearly 
accountable.  If,  however,  at  that  date  the  difference  in 
value  were  in  favo\ir  of  the  stock  accepted  iu  commutation, 
but  the  price  of  the  stock  afterwards  fell,  and  the  difference 
were  the  other  way,  the  question  of  the  liability  of  the 
trustee  would,  it  might  fairly  be  argued,  depend  on  whether 
the  &ot  of  the  stock  accepted  in  commutation  being  a  stock 
which  a  trustee  would  be  justified  in  purchasing  and  holding 
would  exonerate  him  from  a  fall  in  price  occurring  subse- 
quent to  the  SOtb  April.  Unless  on  the  ground  that  the 
original  breach  of  trust  had  not  been  purged,  we  think  a 
trustee  would  not  be  liable  for  a  fall  in  price  ;  and  we  think 
also  that  the  doctrine  of  non-purgation  of  a  breach  of  trust 
would  be  carried  to  an  extreme  and  unreasonable  extent,  if 
applied  to  snofa  a  cue. 
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Since  writing  tlie  above  we  observed  tliat  it  has  been 
notified  bj  the  India  Office  that  applicationa  for  the  iiill 
amount  of  £2,000,000  India  Four  per  Cent.  Stock  have 
alreadly  been  recMved. — Tht  Laa  Timet. 


TBE  ASSOCIATED  LAW  CLERKS  OF  IRELAND. 

Hie  Monthly  General  Meeting  of  this  Association  was 
beld  on  last  Monday  evening  at  the  Central  Committee 
Rooma,  212,  Great  Brunswick-street,  at  half -past  eight 
o'clock.  Notwithstanding  the  elections,  the  attendance 
was  numeroos,  and  included  the  President,  who  took  the 
chair ;  Mr.  Dowling,  Vice-President ;  Messrs.  Pride,  Sheri- 
dan, Molony,  Coyle,  Farrelly,  Cosgrave,  Power,  Norman, 
FSgot,  Bradbnry,  Collins,  Dillon,  and  Flynn.  The  basiness 
of  the  evening  consisttid  in  making  the  final  arrangements 
for  the  Annnal  Dinner  of  the  Association,  and  in  discussing 
a  motion  propceed  by  the  Vice-President,  and  seconded  by 
Mr.  Bradbury  — 

"  That  in  the  opinion  of  the  Association  an  advance  in 
the  salaries  of  the  Law  Clerks  of  Ireland  should  now  be 
conceded." 

After  an  ezhaastive  debate  the  question  was  carried. 


N0TK8  OF  ENGLISH  DECISIONS. 
[From  the  hmi  IVmei.] 

Borough  Fbahcbibb  —  Oooupation  —  Abbinos.  —  A 
dei^'man  who  goes  abroad,  having  placed  a  curate  in  his 
bouse,  and  having  locked  up  three  rooms  for  his  own  use, 
without  an  antmus  rettrtendi,  for  six  months  previous  to 
the  Slat  July,  is  not  entitled  to  vote  under  either  2  &  8 
WilL  rV.,  c.  45,  or  the  Representation  of  the  People  Act, 
1870  (30  ft  31  Vict.,  c.  102)  (Duraitt  v.  Carter,  29  L.  T. 
E^,  N.  S.  681.    C.  P.). 

BOBODOH     FKAHCHISB  —  OOODPATION — EXCHAROB     OV 

HoDSB. — A  man  .has  not  resided  within  the  borough  for  six 
calendar  months  previous  to  the  last  day  of  July,  within 
the  27th  section  of  2  Will.  IV.,  c.  46,  when  he  has  for  a 
portion  of  that  time  exchanged  houses  with  a  friend  in 
another  part  of  England,  and  had  no  intention  of  returning, 
and  does  not  return  until  the  expiration  of  the  time  agreed 
upon  between  them  (Pom  v.  Pyt,  29  L.  T.  Rep.,  N.  S.  684. 
C.P.) 

Bnj.  or  Sale— CoTEKABT  to  pat  "  ticim>iATKi.T  on 

DntAiro" — RlABOHABUC    Tixa    FOB    FATMJENT — CoNSTBOO- 

Tioir. — By  a  bill  of  sale  dated  the  15th  April,  1873,  the 
plaintiff  asngned  ail  Lis  goods,  &c.,  to  the  defendant  to 
secure  a  rum  of  £100,  upon  the  express  condition  that  if 
(he  plaintiff  did  not  "  immediately  upon  demand  thereof  in 
writing,"  deliver  to  the  plaintiff  or  left  for  him  at  his  home, 
pay  the  money  due,  it  shall  be  lawful  for  the  defendant  to 
seize  and  s^  the  goods  comprised  in  the  bill  of  sale.  On 
the  27th  April,  1873,  the  defendants  went  with  bailiffs  to 
the  plaintiff's  honse  and  there  saw  the  plaintiff's  wife  and 
son,  who  told  him  that  the  plaintiff  was  from  home,  they 
knew  not  where,  and  that  he  might  be  gone  to  America  for 
ought  they  knew.  The  defendant  then  read  and  delivered 
to  the  wife  and  son  a  written  demsnd  for  payment,  which 
but  being  complied  with,  he  at  once  put  the  bailiffi  in 
pusseasion,  and  after  an  interval  of  eight  days  sold  the  goods. 
Hie  plaintiff  returned  to  his  home  on  the  bth  May,  and 
said  he  had  started  with  the  £100  to  go  to  S.  on  business, 
but  had  gone  to  E.,  had  got  drunk,  and  remained  away 
"  on  a  spree."  In  an  action  against  the  defendant  for  so 
seizing  and  selling  the  plaintiff's  goods,  it  was  held  by  the 
I'-tiurt  oi  Exchequer  (Kelly,  C.B.,  and  Bramwell  and 
Pollock,  B.B.)  that  the  defendant  was,  under  the  circum- 
stances,  perfectly  jnatified  by  the  terms  of  the  bill  of  sale 
in  seizing  the  goods  as  he  did,  immediately  upon  the 
demand  having  been  made  as  above  stated.  Tomt  v. 
WUmn  and  mother  in  the  Q.B.  and  Ex.  Chamber)  7  L.  T. 
Rep.  N.  a  421,  8  ib.  799  ;  S  B.  &  S.  422  and  455 ;  80 
L.  J.  32  and  382,  Q.BA  Mcasey  v.  Sladen  mui  others  in  the 
Exchequer  (L  Rep.  Ex.  13 ;  38  L.  J.  34  Ex.),  discussed 
and  distinguished  ( WharUon  v.  Kirhooed,  29  L.  T.  Rep.  [ 
H.  S.  Ii44.     Ex.)  I 


VOLUMTABI     SBTTLBIOINT — WoRDS    0»     LiHITATION    IN 

OBAN7 — LlFB  EsTATB. — A,  by  a  voluntary  settlement,  in 
1888  conveyed  freeholds  to  trustees  upon  trust  (together 
with  a  sum  of  stock  already  transferred)  for  himself  for 
life,  and  after  his  death  in  trust  for  his  reputed  son,  W., 
when  and  in  case  he  attained  twenty-one,  with  a  trust  for 
maintenance  if  Vf.  should  be  under  twenty-one  at  the 
settlor's  death.  And  in  case  W.  should  die  under  twenty- 
one,  or  die  in  the  settlor's  lifetime,  withont  leaving  issue 
living  at  his  decease,  then  over,  lliere  were  no  words  of 
limitation  in  the  trust  for  W.  There  was  a  power  of  sale 
in  the  settlement,  but  no  trust  to  invest  the  proceeds  in 
land.  A.  died  in  1849,  having  made  his  will  in  1843, 
which  recited  the  settlement  and  confirmed  it,  except  as  to 
the  stock  which  had  been  sold.  W.  attained  twenty-one, 
and  died  in  1872.  Held,  that  W.  took  a  life  estate  only  in 
the  freeholds  under  the  settlement,  and  that  there  was  a 
resulting  trust  for  the  settlor:  (Middleton  v.  Barker,  29 
L.  T.  Rep.  N.  S.  648.    V.C.B.) 

Tesiahbntabt  Suit  —  Mabbibd  Woman's  Will — 
Settlbmbnts— Coara — A  married  woman  executed  a  will 
by  virtue  of  a  power,  l^  which  she  appointed  A.,  her 
husband,  her  universal  legatee.  A.  did  not  prove  the 
will,  but  dealt  with  the  estate,  which  was  all  included  in 
the  marriage  settlement.  On  the  intermarriage  with  B., 
his  adopted  daughter,  with  C,  he  settled  on  her  a  sum  of 
£5,000,  in  which  he  included  a  certain  portion  of  bis  wife's 
estate.  B.  and  C.  proved  the  will  of  the  testatrix,  which 
was  opposed  by  her  next  of  kin,  and  the  ^ourt,  in 
decreeing  costs  out  of  her  estate,  held,  that  no  portion  of 
the  fund  settled  at  the  marriage  of  B.  and  C.  was  liable  to 
the  coats  of  the  litigation :  {Adamton  ▼.  Adamioa  And 
Hammond,  29  L  T.  &p.  N.  S.  700.     Prob.) 

Ejbctmbst  von  Fobfbitdre — Non-fatmint  of  Rbnt — 

CoNSTBDOnoN    OF    COMHON    FOBM — MBANING    OF    "BBINO 

dimanobd." — The  defendant  was  tenant  to  the  plaintiff 
under  an  agreement  containing  a  condition  for  re-entry  if 
defendant  should  "make  default  m  payment  of  the  rent 
within  twenty-one  days  after  it  should  have  become 
due  being  demanded.  The  defendant  made  de&ult 
on  the  26th  March,  and  the  plaintiff  made  demand 
on  the  9th  April,  but  the  defendant  &iled  to  pay.  The 
plaintiff  waited  twenty-one  days,  and  then  brought  eject- 
ment :  Held,  that  the  demand  being  made  before  the 
expiration  of  twenty-one  days,  was  not  a  good  demand 
within  the  meaning  of  the  agreement,  and  a  rule  to  set 
aside  a  verdict  for  the  plaintiff  in  ejectment  made  absolute  : 
(PhiUpi  V.  Bridge,  29  L.  T.  Rep.  N.  S.  792.    0.  P.) 


LAW  STTJBENTS'  JOUfiKAL. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 


Final  Examination  for  Apprentices  to  Attorneys,  pur- 
suant to  "The  Attorneys  and  Solicitors  Act  (Ireland) 
1866. 


DUBLIN,  HILARY'  TERM,  1874. 


Cbanoibt  Pbaotiob. 

1.  If  a  suit  relate  to  the  rights  of  tlie  Crown,  who  is  to 
be  the  complainant,  and  what  is  the  pleading  called  ? 

2.  If  a  defendant  to  a  suit  (not  being  an  infant,  or  under 
disability,  and  being  within  the  jurisdiction),  has  been 
served  with  the  bill  and  does  not  appear,  what  step  should 
the  pliuntiff  then  take,  and  within  miat  time  t 

8.  If  the  plaintiff  require  the  defendant  to  answer  the 
bill,  what  should  he  do ! 

4.  If  a  defendant  only  demur  to  a  bill,  within  what  time 
most  he  do  so? 

5.  How  is  the  answer  of  a  peer  verified,  and  how  of  a 
corporation  1 


Digitized  by 


Google 


74 


THE  IRISH  LAW  TIMES 


[Feb.  7, 


6.  Within  what  time  niter  the  evidence  doses  mnst  the 
plaintiff  set  down  his  cause  for  hearing  t 


LaNDID  EBTATIB'  COOBT  PBACfnCB. 

1.  What  peooliar  powers  or  joriadiction  has  the  Landed 
Estates'  Court  over  property  T 

2.  Who  may  present  petitions  for  sale,  partition,  or 
declaration  of  title ! 

8.  State  some  of  the  peculiar  kinds  of  property  with 
which  the  Court  can  deal,  and  the  general  words  used  in 
the  ^ct  and  Orders  to  comprise  such  properties. 

i.  By  whom  may  an  original  petition  for  saie  be  verified? 

5.  What  is  the  first  duty  of  a  solicitor  to  a  petition  after 
presenting  same  t 

6.  What  his  first  du^  on  obtaining  absolute  order  t 


Pbobati  Coobt  Pbachoi. 

1.  If  no  caveat  be  entered,  within  what  period  after  tes- 
tator's death,  can  a  will  be  proved  I 

2.  Can  a  blind  person  malce  a  will,  and  if  so,  what  forms 
most  be  complied  with,  to  make  it  valid  I 

8.  How  long  does  a  caveat  remain  in  force  after  it  has 
been  entered! 

4.  If  an  ezecntor  do«e  not  wish  to  act,  under  a  will,  by 
what  proceeding  can  he  get  lid  of  his  liabUity  t 

5.  Is  there  any  penalty  for  not  obtaining  probate  to  a 
will,  or  omitting  to  take  out  letters  of  administratioD  !  If 
■o,  state  particulars. 

6.  A  will  duly  signed  by  testator  and  witnesses,  but 
attestation  not  being  in  prescribed  form,  by  what  means 
can  the  error  be  reeled  I 


COKHOH  Ijaw  Cocbts  Fbaoticb. 

1.  If  the  plaintiff  in  a  cause  is  resident  out  of  the  juris- 
diction, and  the  defendant  requires  that  he  shall  give 
security  for  costs,  what  is  the  proper  course  to  be  adopted 
with  a  view  to  compel  him  to  do  so  !  and  state  any  differ- 
ence in  practice  that  exists  in  Courts  of  Common  Law. 

2.  When  marking  judgment  in  ejeetmentfor  non-payment 
of  rent,  what  documents  are  required ;  as  also  on  marking 
jodgment  in  ejectment  on  title? 

3.  Within  what  time  mnst  the  writ  nf  habere  be  returned ; 
and  what  are  the  proper  steps  to  be  taken  to  have  the  writ 
renewed,  in  case  the  habere  is  not  executed  within  the 
proper  time  } 

4.  State  the  di£brent  methods  by  which  judgments  can 
be  revived. 

5.  Within  what  time  must  application  be  made  to  set 
aside  an  award. 

6.  What  remedy  baa  the  successful  party  on  an  award 
which  stands  final ! 


PsAonoa  OF  tbk  Coubt  or  Bahkbuftct  ahs 
Inbolvinot. 

Under  "  The  Baniruptey  (Inland)  Amendment  Act,  1872" 
S6  *  S6  Vie.,  e.  58. 

1.  State  fully  within  what  time  after  filing  a  petition  in 
bankruptcy,  the  petitioning  creditor  must  adjumcate,  and 
what  is  the  result  of  bis  not  doing  so  1 

2.  What  must  be  shown  to  the  Court  to  justify  it  in 
isming  a  warrant  to  arrest  a  bankrupt. 

8.  In  case  after  adjudication  the  debt  of  the  petitioning 
creditor  is  found  by  the  Court  insufficient  to  support  the 
adjudication,  do  the  proceedings,  as  a  matter  of  course,  UM 
to  the  ground,  or  has  the  Court  any,  and  if  so,  what  power 
to  order  the  bankruptcy  to  be  proceeded  with  ? 


-  4.  Is  there  any  limitation  placed  by  the  Act  of  1867  upon 
the  tight  of  a  person,  entitled  to  an  annuity  payable  by  » 
bankrapt,  to  sue  a  person  who  may  be  collatetal  seoority 
therefor?  If  so,  stete  it,  and  mention  bow  a  surety  oao 
get  rid  of  his  liability  to  the  accruing  gales  of  an  annuity 
payable  by  a  bankrupt. 

5.  When  the  goods  of  a  trader  are  taken  in  execution, 
and  sold,  must  the  sheriff  pay  over  the  amount  to  the  exe- 
cution  creditor  on  the  expiration  of  the  return  of  the  writ, 
or  how  otherwise  ? 

6.  State  succinctiy  the  provisions  made  by  the  Bank- 
ruptcy (Ireland)  Amendment  Act,  1872,  with  reference  to 
be  avoidance  of  voluntary  settiements  made  by  traders. 


COVST  PAPEBS. 


MTJNSTEE  CIRCUIT. 

CouHTT  or  Clabb. — ^At  Ennis,  Monday,  February  88rd, 
at  four  o'clock. 

ConOTT  or  Lihebiok. — At  Limerick,  Friday,  February 
25tb,  at  twelve  o'clock. 

Cm  or  Ldixbiok. — Same  day  and  hour. 

Comrrr  or  Kxbbt. — At  TnUee,   Monday,  March  9th, 
at  one  o'clock. 

CouifTT  or  CoBK.— At  Cork,  Friday,  March  18th,  at 
three  o'clock. 

CiTT  or  CoBK.— At  Cork,  Wednesday,  March  18th,  at 
ten  o'clock. 

Judges. — Mr.   Justice   Fitzoibald   and   Mr.   Justice 
Babbt. 


NORTH-WEST  CIRCUIT. 

CouHTT  LoMoroBO.— At  Longford,  Monday,  28rd  Feb., 
at  two  p.m. 

CousTT  Cavak.— At  Cavsn,  Wednesday,  26th  Feb.,  »t 
two  p.m. 

CoOHTT  FXBKASAOH. — At  EnniiUllen,  Friday,  27th 
Feb.,  at  three  p.m. 

ConUTT  TlBom.— At  Omagb,  Monday,  2nd  March,  at 
three  p.m. 

CouvTT  DoNiOAik — At  Lifbrd,  Saturday,  7th  March,  at 
eleven  a.m. 

CiTT  AKD  Coamr  or  Lohoohsbbbt. — At  Londonderry, 
Wednesday,  11th  March,  at  twelve  o'clock. 

The  Right  Hon.  The  LoBD  Cmir  Jusnoa,  and  the  Hon. 
Babon  Fitzobbalo. 


LANDED  ESTATES'  COURT. 

SittingB  for  n«i:t  Week  w  fiur  aa  same  are  appointed. 

Before  the  Hon.  Juooi  Fi^aragah. 

MONDAY. 

Ih  Chaubbb.— J.  F.  Ferguson,  confirm  sale. — W. 
Gabbett,  proposaL — P.  Rooney,  for  delivery  of  certificate. — 
J.  M'Kinley,  allocation. 

In  Coubt. — Chnrdi  Commissioners,  peremptorily. — J.  P. 
Trench,  from  2nd. — D.  Q.  Brown,  do.— B.  C.  Beniy, 
objection  to  schedule. 

Before  ExAMiirxB  (Mr.  Dobbe). 

Marquis  Devonshire,  rental. — W,  Jack,  proofs. 
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TUESDAY. 

IH  ChaICBsb — M.  Boberts,  allocation.— H.  Molraany, 
ex-delay. 

la  CooM.— J.  Kidd,  achedole.— B.  E.  Gibbinge,  do.— 
Tniatee  O'Brien,  firom  8rd. 

WBDNS8DAT. 
Ih  Chaxbis. — M.  Cherry  and  others,  ooofirm  sale. 

Ik  CotTRT.— J.  F.  Walker,  final  schedule.— A.  0. 
GaflSkm.  do.— F.  S.  L.  Tottenham,  do.— H.  L.  St  George, 
do. — S.  Keays,  allocation. — M.  Byan,  from  4th. 

Befbre  ExuamB  (Mr.  Dobbs). 
M.  Darey,  lentaL 

Befiire  ExAMxnB  (Mr.  M'Donnell). 

IVnitee  (ySrien,  vonch. — T.  Murphy,  do.— Trustee 
Calbertaon,  for  deeds.— S.  K.  Jackson,  rental.— W.  D. 
Alleyn,  do. — D.  Danqr,  da — J.  L.  Mason,  do.  from  4tb. 


FRIDAT. 

8AU8  AT  12  O'OUXX. 


J.  ISnoor,  City  of  Dublin. — 1  lot. 
M.  O'COHNOB,  Co.  Kerry, — 1  lot 
3.  LmA88,  City  of  Dublin.— 1  lot 
T.  M.  Wood,  Co.  SKgo.— 1  lot 

B.  W.  FAntDSMB,  Co.  Carlow.- 2  lots. 

C.  Lahodau  and  othbbb.  City  of  Dublin,  and  County 
CaTan.— 18  lots. 


COUBT  OF  BANKBUPTCY. 


tUri'lNUB  FOB  MBXI  WEEK,  ao  &r  aa  Appointed. 

MONO  A  T. 

Before  the  Chief  Bboistbab,  at  12  o'clock. 


BAVKBUPTS 

NATUBI  OF  BrtTIHO 

BOLIOITOB 

Thomas  F.  O'Neill 

Prove  debts  and  vouch 

Maxatai  Weldoa' 

O'Reardon  and 

do 

Larkia  #  Co. 

Moiphr 
John  H.  Sweet 

do 

Maxwell*  Weldon 

John  Harpfay 

do 

MiamU  4  Wddon 

John  O'Donnell 

Vouch  account 

Fmdlater  ^  Co. 

TUESDA  Y. 

Befo 

re  the  Coobt,  at  11  o' 

olock. 

JohnNea 

1st  public  sitting 

Camu^Clmi 

Hiehael  Hickey 

do 

Anne  Ryan 

do 

Perry  f  Co. 

Charied  Dowler 

do 

Browmng 

Samael  Hawkins 

Pinal  examination 

Formthe 
MoUoy  i  Walton 

John  Joseph  Kelly 

do 

Maiy  Clancy 

do 

Whiti 

Same  matter 

Examine  witnesses 

WhUe 

John  Bennett 

Motion 

aOaada 

James  Delany 

Audit  and  dividend 

Larkm^Co. 

Thomas  Delany 

do 

LarkiniCo. 
MoUoy  f  Watton 

T.  H.  O'Shaogh- 

do 

nuiy 

Application  to  dismiss 
diebtor  summons 

RkUiek 

Before  the 

Cbibf  Reoibtbab,  at 

12o'clook. 

Alfted  Parker 

Title  and  posting 

Delandrt 

TBUSSDAY. 
Before  the  Cbiif  RioiaTHAB,  at  12  o'clock. 


Morrison  and  Fer- 
goBon 


Prove  debts  and  vouch 


Neilton 


FRIDA  Y. 
Before  the  Coimr,  at  11  o'dook. 


Anne  Ryan 
John  C.  Walsh 
Charles  Dowler 
Anthony  Connors 
Anne  Travels 
BlargaietBradshaw 


Maurice  Cassidy 


Ist  composition  sitting 
Final  examination 

do 

do 

do 

do 
Application  to  dismiss 

debtor  summons 
Examine  debtors 


Parry 
Dutch 


4  Co. 


Macnamara 
Stuart 

Larkin  ^  Co. 
Cany  f  Clay 

tay^  jf^Oough 


Before  the  CHnt  Bboistbab,  at  12  o'doolc 


Arthur  Noble 


E>rove  debts  and  vouch 


So$efUhal 


ABjuBiOATnnrs  m  banebttftct. 


Sittings,  fUdt^f 
Lett,eo\T. 


FarreUy,  Michael,  Virginia,  Cavan,  grocer. 
Fd>ruary  20,  and  Tuadag,  March  10. 

Hackett,  John,  Omagh,  county  Tyrone,  builder  and  painter. 
Sittings,  Friday,  February  27,  and  Tuesday,  March  17. 
Matkemi,  solr. 

Hickqr,  Martin,  John-street,  Kilkenny,  provision  dealer  and 
baker.  Sittings,  Tuesday,  Febnuary  24,  and  Friday, 
March  18.    MatAeae,  solr. 

Hanlon.  Patrick,  Waltherstown  and  Mamey,  county  EQdare, 
farmer,  miller,  grocer,  provision  and  soft-goods  dealer. 
Sittings,  Tu«t£u/,  March  9,  and  Friday,  March  20. 
Suttinan,  solr. 


BTVIBEirDS  IN  BANEBXJFTCY. 

Enright  Joseph,  of  Ranelagh-avenue,  Dublin,  bnilder  and  con- 
tractor. 1st  and  final  dividend  Ss.  lOM.  in  the  £.  L.  H. 
Deering,  official  assignee.    Catty  4'  Clay,  solrs. 

Evans,  Nathaniel,  Limerick,  draper.  2nd  dividend  7s.  8d.  in 
the  £,  making,  with  Ist  dividend,  10s.  7d.  in  the  £. 
L.  H.  Deering,  official  assignee.     Oldham  4  Eaton,  solrs. 

Manning,  John  Thomas,  Dingle,  Kerry,  shopkeeper.  8rd  and 
final  dividend  Is.  7d.  and  6-6ths  of  Id.,  making,  with 
former  dividends,  8s.  9d.  and  4-6ths  of  Id.  in  the  £. 
L.  U.  Deering,  official  assignee.    FituUater  f  Co.,  solni. 

Palmer,  Rev.  Sir  William,  Bart,  Ballycroy,  Mayo,  fish-dealer. 
1st  and  final  dividend  Is.  8d.  and  l-12th  of  Id.  in  the  £. 
h.  H.  Deering,  official  assignee.    MoUoy  4  Watton,  soln. 

Quarry,  Mary,  Dungarvan,  Waterford,  spinster,  grocer,  and 
spirit  dmier.  1st  and  final  drvidend  4s.  10^.  in  tlie  £. 
h.  H.  Deering,  official  assignee.    Campbell,  solr. 


N«w  Silk  Gowhs. — ^The  Lord  Chancellor  of  England  baa 
found  in  the  present  position  of  political  afiairs  a  sufficient 
reason  fur  reconsidering  the  determination  at  which  be 
recendy  arrived,  that  be  would  create  no  new  Queen's 
Counsellors  for  the  present.  The  following  gentlemen  have 
received  a  notice  of  the  fact  that  her  Majesty  has  been 
pleased  to  approve  of  their  appointments  to  the  dignity  of 
Queen's  Counsellors — Mr.  Joyce,  Mr.  Murphy,  and  Mr, 
Cohen,  of  the  Home  Circuit  and  Mr.  Waddy,  the  new 
Liberal  M.P.  for  Barnstaple,  of  the  Midland  Circuit ;  Mr. 
R.  G.  Williams,  and  Mr.  C.  H.  Hopwood,  of  the  Northern 
Cirenit,  The  names  of  the  Chanrery  Barristers  who  have, 
or.  who  are  said  to  have,  received  tiie  honour  of  Queen's 
Counsellors  are— Mr.  Martin,  the  Conservative  candidate 
for  Cambridge,  Mr.  W.  Pearson,  Mr.  W.  Chitty,  and  Mr. 
Walles. 
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PBT7ATI  Bills  in  Pabliamiht,  bclatino  to  Ibilakd. — 
On  Tuesday,  the  27th  January,  the  Examiners  found  the 
standing  orders  duly  complied  with  in  the  following  cases, 
yi«, ; — Dublin  General  Cemetery  Company,  Belfast  Cor- 
poration Gas  Company,  Dublin  Fort  and  City  Railway 
Company,  Wexford  Harbour  Commissioners,  Midland 
Great  Western  Railway  of  Ireland,  Dnblin  Metropolitan 
Junction  Railways. 


DUBLIN  STOCK  AND  SHAEE  LIST. 

JAM. 

^EBROART 

DESCRIPTION  or  STOCK 

Fn      Sat. 
SO     31 

Hon. 

_a_ 

9» 
90« 

9*_ 
l8il 

10 
10 

lotf 

1H 

"3 

9J* 

33i 

98*" 

Tnes. 
3 

9»»-a 
90<U 

•0711 

ssr 

56i_ 
94* 

^!. 
107 

»5 

10 

71 

917 

7S 

113 
33 

100 

98" 
100 

Wed. 

_4 

90M 

I 
»5 

9'r 

741 
97 

Thur. 

•Paid 

—  3  p  c  Consols      .. 

—  3  p  c  Redneed    .. 

—  tiow  3  p  c  Stock 

INDIA  STOCK. 

—  SpeJnIy'80)  Tr«fble.at 

—  4  p  c  Oct.  '88r  Bk.  of  Iral. 

Banks. 
ICO    Bank  of  Ireland 
2$    Hibernian  Banting  Co.    .. 
2o    London  and  County 
IS    London  Joint  Stod 

U  MuniUr  Bant  (LimUtdJ 
to    National  Bant    .. 
IS    National  o/Liverp-l(LUd) 
2S    J'rovincial  Bant 
lo              Do.          New 
10    Royal  Bant 
IS     Union  qf  London 

SO    British  A  Irish  .. 
100    City  of  Dnblin    .. 
20    Drogheda  (limited) 
SO    Dublin  and  Glasgow 
lo    Dnndalk  (Limited) 
SO    Peninsular  and  Oriental  .. 

BUnea. 
7    CapeCopporJt.Oo.fUfdi 
I    Killaloe  Slate  Ca  (Ut'd)  .. 
7    Mining  Co.  <iflrtUmd(Ufd) 
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Alliance  *  Dublin  Cons.' 
10          Gas,  viz. :  -  A 
10                             B 
lo                    Na  1  C 
10                    Na  1  U 
81  Dwblin  Tramwi^t 
100    Qrand  Canal  .. 
25    National  Auurane* 
0-4-7  Patriotic  Auuranct 
RaUways. 
so    Belfast  and  Northern  Cos. 
100    Dublin  and  Belfast  Jnnct. 
loo    Dnblin  and  Drogheda 
loo    Dublin,  WklOTT,  A  W'ford 
TOO    Gt.  Northern  and  Western 
100    Gt.  Southern  and  Western 
100       Do.       da  free  of  Stamp 
lOO    Midland  Gt.  Westeni 
SO    Waterford  and  Limerick  .. 
Railway  Preferenoe. 
100    D.AD.,4pcOnarant'dS'k 
100    D.,  W.,  A  W.,  8  per  cent  .. 
SO    D.,  W.,  A  W.,  A  p  e  (18S0) 
50       Da           da        (I8«4) 
100    G  t.  South'n  A  West'n  4  p  e 
lo    Irish  North  Western  A  «pc 
50    Watfd.ALimerick,«pcrd 
100    Do.,  4ipc 
SO   Do.,  new  redeemable  f  p  c 
Railway  Debentnrea. 
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*  Shares  not  fully  paid  up  are  giren  in  Itallc$. 
Bank  Rate— Of  Discount-  4  per  cent.,  ICth  January,  1874. 
Of  Deposit— St  per  eent.,  8th  January,  1874. 
Name  Days— February  12th  and  2«th,  1874. 
Aeeonnt  Days— February  18th  and  27th,  1874. 

On  Saturdays  business  commences  at  11  80  a.m.,  and  the  Stock 
Brokers'  Offices  close  at  1  p.m. 


MR.  BUTTS  GREAT  WORK  ON    THE   IRISH  LAND  ACT. 

PUBLISBBD  at  25t^  now  Selling  for  lis.,  Fret  by  PoU, 
704  pp.  royal  Beo,  eJoM,  lettered. 

A    PRACTICAL        TREATISE 
OH 

THE  NEW  LAW  OF  COMPENSATION  TO  TENANTS, 

Ann  THi  Othkk  Pxovisioiis  or 

THE    LANDLORD   AND   TENANT   ACT,   1870, 

With  SB  ArrxuDix  of  Statctxs  and  Bclu. 

Bt    ISAAC    BUTT,    Esq.,    M.P., 

Of  the  Inner  Temple, 

Barrister-at-Law ;  One  of  Her  Malesty's  (hansel  in  Ireland. 


Dublin:  Jomt  FAixx>inx,  tH,  tTpner  Saekrille-streeL 
London :  H.  BomswoBTBS  A  Co,,  7,  Fleet-street 


JUST  PUBUSBSD,  Price  td. 

AC  O  M  P  L  E  T  E       ABSTRACT 
or  THX 

NEW    IRISH    BANKRUPTCY    ACT, 

WHICH  oua  nno  orsaxTirat  o>  tbh 
1ST    OF    JANUARY,    1878. 

WITH     A     COPIOUS     INDEX. 


JAMES    M.    LOWRT,    B.A., 
Of  Lincoln's-lnn. 

Dublin:  JoHH  FALCOsn,  R,  Upper  Saekrllle-street. 


LEGAL    POSTINGS: 
In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    OF    HEATH. 

SALE, 
On  FRIDAY,  tU^tkdag  of  MARCH,  1874. 


In  the  Muter  of 
the  Estate  of 

Drake  Christopher  O'Reilly 

Owner  and  Petitioner. 

Landed 


•>    The  ( 
)         Hor 


BE       SOLD, 

On  FRIDAY, 
fith  day  of  MARCH,  1874, 
Before  tiie 
Honourable  Judge  Flsnagin, 
At  tlie 
Estates'     Court,     Inns' -quay, 
Dublin, 


In  One  Lot, 

Tart  o(  tlie  Town  and  Lands  of  Drinadaly,  situate  in  tlie  Barony  of 
Moytenrath,  and  County  of  Meatti,  containing  128a  2r  3Sp,  statnta 
measure,  held  in  fee-farm,  and  producing  a  net  profit  rent  of 
£188  Its  6d. 

Dated  this  26th  day  of  January,  1874. 

HENRY  ROBERT  GREENE,  Chief  Clerii. 

DB8CRIFTIVE  PARTICULARS. 

This  Estate  consists  of  a  portion  of  the  Townlaiid  of  Drinadaly, 
known  as  Boyne  Lodge,  containing  128a  3r  S6p,  statute  measure. 

The  House  is  handsome  and  commodions,  with  flnt-class  Btahling, 
Coach-house,  and  Farm  Ofllcea, 

The  Lands  are  all  in  grass,  and  are  of  stmcaior  quality,  and  situate 
on  the  Banks  of  the  River  Boyne,  a  short  ^stanoe  from  the  Town  of 
Trim,  and  In  the  centre  of  a  hunting  district 

The  Fields  are  convenientl.T  divided,  each  division  having  an  excel- 
lent supply  of  water  from  the  River  Boyne. 

The  entire  Estate  Is  in  possession  of  the  owner,  and  the  pnrdiaser 
can  tiave  immediate  poaession. 


For  Rentals  and  further  particulars  apply  at  the  OIBoe  of  the 
Tianded  Estates'  Court,  Inns' -quay,  Dublin;  to 

CHRISTOFHRR    P.    DUIGENAN,   Trim;    to 

JOHN  THOMAS  HINDS,  Solicitor  having  carriage  of  the 
Bale.  No.  a  7  Weatmoreland-atieet  DnUin.         


Printed  and  Published  by  the  Proprietor,  JOHH  FAUwaxa.  every  Saturday,  at  6s.  UpparSaekvllle-street,ln  the  Pariah  of  St  Thomas 

snd  City  of  Dublin.— Asfitnbtir,  /Wruary  7, 1874 
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DKCISIONS   ON  THi:   PABLIAMENTARY 
ELBCTIOMS  ACT,  1868.— V, 
IGoHdudetl]. 
Having  considered  the  various  malpractices  by  which 
a  candidate  may  lose  bis  seat,  the  next  topic  we  propose 
to  consider  is  the  effect  of  these  decisions  upon  the 
claims  of  unsuccessful   candidates  to   a  seat   by  the 
operation  of  a  scrutiny.     In  the  King's  Lynn  case 
(I  O'M.  &  H.  208)  a  witness  denied  that  he  had  been 

bribed counsel  for  the  petitioner  asked  leave  to  call 

evidence  to  contradict  this  witness,  and  to  prove  that 
when  he  gave  his  vote  he  admitted  being  bribed.  It 
was  held  that,  although  this  could  not  aSect  the 
respondent's  seat,  because  proof  must  be  given  that 
he  was  actually  bribed — not  merely  that  he  said  he 

was  bribed still  this  was  sufficient  to  aflfect  the  man's 

vote  on  a  scrutiny.  Similarly  it  was  held  in  the 
Westbnry  case  (1  O'M.  &  H.  49)  that  mere  gossip  is 
no  evidence,  except  self-disabling  evidence,  on  a  scru- 
tiny. The  principle  upon  which  a  scrutiny  should  be 
conducted  is  well  laid  down  by  Martin,  B.,  in  the 
South  West  Riding  case  (I  O'M.  &  H.  215):— "By 
the  53rd  sec.  of  the  Parliamentary  Elections  Act,  it 
is  enacted  that  upon  tho  trial  of  a  petition  complain- 
ing of  an  undue  return,  and  claiming  the  seat,  as  the 
petitioner  did  in  this  case,  the  I'espondent  may  prove 
that  the  election  of  the  petitioner  was  undue,  as  if  he 
(the  respondent)  had  presented  a  petition  against  him." 
After  alluding  to  the  fact  that  the  question  which  had, 
so  far,  been  tried  before  him  was  not  as  to  whether  the 
respondent  or  petitioner  was  the  legally  elected  member, 
but  whether  or  not  something  had  not  been  done  on 
the  part  of  the  petitioner  whi<»i  incapacitated  him  from 
being  a  member  at  all,  his  lordship  proceeds : — "  What- 
ever the  decision  was  as  to  that  question,  we  must  have 
entered  upon  the  scrutiny  before  the  determination  of 
the  case,  because  the  question  in  the  scrutiny  would 

be which  of  these  gentlemen  had  the  majority  of  legal 

votM ;  and  assuming  the  petitioner  to  have  been  per- 
sonally incapacitated,  that  would  not  have  affected  the 
votes  of  the  persons  who  gave  their  votes  for  him,  they 
being  ignorant  of  it.  They  would  have  been  perfectly 
good  votes,  and  the  persons  who  were  supporters  of  the 
petitioner  would  have  a  right  to  have  it  determined 
whether  or  not  the  respondent  was  sent  to  Parliament 
by  a  legal  majority.  The  same  was  held  to  be  law  in 
the  Southampton  case. (I  O'M.  &  H.  223).  We  cannot 
leave  the  subject  of  a  scrutiny  at  Parliamentary  elec- 
tions without  reverting  to  a  case  which  must  still  be 
f^eah  in  the  minds  of  our  readers,  having  been  fully 
oomntented  on  and  reported  in  this  journal,  but  to 
which  we  must  shortly  refer  in  this  place,  on  account  of 
the  all -important  principle  laid  down  in  it  by  the 
majority  ot  the  Court  of  Common  Pleas.  We  allude 
to  the  Galway  case,  6  I.  L.  T.  121.  It  was  there  held 
by  the  majority  of  the  Court  that  the  commission  of 
acts  of  undue  influence  disqualify  a  candidate,  and  that 
from  the  nature  of  the  acts  the  electors  should  have 
known  as  a  fact  that  undue  influence  had  been  prac- 
tised, and  that  the  disqualification  having  been  created 
before  the  election,  and  knowledge  of  it  having  been 
brought  to  the  electors,  therespondent  was  entitied  to  be 
seated,  though  he  had  only  poUed  a  very  small  minority 
of  votes.  This  decision  of  the  majonty  of  the  Court 
not  having  been  as  yet  reversed  by  any  decision,  it 


must  be  taken  as  correctly  stating  the  law  on  the  sub- 
ject, though  we  confess  that  the  opinion  of  Monahan, 
C.J.,  the  dissentient  judge,  seems  to  have  vury  great 
weight.  He  held  that  the  Court  could  not,  from 
the  general  notoriety  of  the  acts,  presume  general 
knowledge  of  their  criminality  and  consequence  in  the 
body  of  the  electors.  "This  case,"  said  the  Chi^ 
Justice,  "if  it  does  anything,  disqualifies  every  man 
who  gave  his  vote  to  the  number  of  2,823.  It  seems  to 
me  it  would  be  going  a  long  way  in  this  case,  the  first 
of  its  kind,  to  make  a  precedent  such  as  will  be  made 
by  the  present  decision  upon  the  idea  that  the  legal 
disqualification  was  generally  known,  and  without  any 
means  of  ascertaining  to  how  many  it  was  known. 
As  to  the  question  of  the  costs  of  proceedings  under  the 
Act,  the  general  rule  adopted  by  the  election  judges  in 
the  great  mass  of  cases  is,  that  costs  should  rollow  the 
event,  but  special  circumstances  have  in  many  instances 
induced  their  lordships  to  vary  from  this  rule — indeed 
in  the  Limerick  case  (1  O'M.  &  U.  263)  Fitzgerald, 
B.,  stated  that,  in  accordance  with  Parliamentary 
practice,  he  would  not  give  costs  unless  he  were  pre- 
pared to  pronounce  the  petition  frivolous  and  vexatious. 
The  conduct  of  the  respondent  or  petitioner  has  in- 
fluenced this  question  in  many  cases.  In  the  North 
Norfolk  case  (1  O'M.  &  U.  243)  it  was  held  that  the 
employment  of  a  person  scheduled  for  malpractices 
at  a  previous  election  was  enough  to  justify  an  investi- 
gation, and  had  the  petition  been  confined  to  that,  the 
petitioner  would  not  have  had  to  pay  costs.  In  the 
Youghal  case  (1  O'M.  &  H.  299)  the  petitioner  was 
refused  his  costs  on  account  of  the  character  of  his  bill 
of  particulars ;  because,  although  it  contained  specific 
charges  of  bribery  against  78  electors,  no  charge  was 
proved,  and  as  to  several  of  them  no  evidence  was 
offered.  In  the  South  West  Riding  case  (1  O'M.  &  H. 
215)  the  special  circumstances  of  uie  case,  apart  from 
the  question  of  the  conduct  of  the  parties,  was  held 
to  be  sufficient  to  exonerate  the  unsuccessful  party 
from  paying  costs.  "  As  to  the  respondent  B.,"  said 
Martin,  B.,  "assuming  the  case  stood  on  the  scru- 
tiny, 1  would  not  have  given  costs  on  dther  side; 
because  I  think,  in  a  constituency  of  19,00U,  a  gentle- 
man who  has  been  rejected  by  a  majority  of  eight  may 
reasonably  come  forward  to  ascertain  what  the  true 
majority  was.  I  do  not  mean  to  say  that  evidence 
might  not  have  been  given  to  alter  my  opinion ;  but,  as 
at  present  advised,  1  should  not  have  given  costs  on 
either  side."  In  the  Blackburn  case  (I  O'M.  &  H.  205) 
Willes,  J.,  refused  costs  to  the  successful  petitioner 
on  account  of  the  unfounded  charges  made  and  per- 
sisted in  against  the  respondent  personally.  The  same 
consideration,  to  a  great  extent,  influenced  the  West- 
bury  case  (1  O'M.  &  H.  55),  where  a  similar  decision 
as  to  costs  was  come  to. 

We  have  now  considered  the  general  effect  of  these 
decisions  as  to  the  election  law.  Our  anticipations  as 
to  the  improbability  of  any  more  reports  on  this  subject 
appearing  prior  to  the  general  election  have  proved  well 
founded.  We  will  take  the  opportunity  of  again  calling 
the  attention  of  our  readers  to  this  important  subject, 
when  the  decisions  of  the  learned  judges  now  upon 
the  rota,  upon  the  large  number  of  petitions  we  under- 
stand are  likely  to  ensue  from  the  great  electoral  con- 
test we  are  now  passing  through,  have  been  reported. 
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LORD  C0L0N8AY. 
Lord  Colomny  died  on  Sunday,  Ist  Feb.,  nt  Pau,  at  tbe 

matore  age  of  eighty  years.  For  fifly-eight  yean  he  had  been 
a  labourer  in  the  vineyard  of  the  law,  and  to  the  last  be 
retained  the  vigour  of  intellect,  the  love  of  law,  the  sound 
judgment,  and  the  felicity  of  expression  which  had  always 
diatioguished  him.  For  seven  years  he  sat  in  the  House  of 
Lords,  being  the  first  Scotch  Judge  who  had  been  elevated 
to  the  rank  aod  dignity  of  a  "  Law  Iiord  "  since  the  acces- 
sion of  James  I.  An  experiment  which  had  been  deferred 
for  two  himdred  and  fifty  years  bore  fruits  which  may  be  of 
great  value  in  the  future.  The  jurisdiction  of  the  House  of 
Lords  in  Scotch  and  Irish  appeals  still  exists,  but  it  is  im- 
possible that  it  can  endure.  When  Scotland  and  Ireland 
give  in  their  adheaion  to  a  new  Court  of  Imperial  Appeal, 
we  shall  hope  to  see  eminent  Scotch  and  Irish  Judges 
selected  to  be  members  of  the  Court,  and  we  shall  confi- 
dently expect  the  best  results,  both  in  a  legal  and  political 
sense,  flowing  from  such  a  plan.  In  any  discussion  which 
may  arise  on  tiu*  subject,  the  succeRS  of  Lord  Colonsay  in 
the  House  of  Lords  will  be  cited,  and  will  afford  the 
strongest  illustration  in  favour  of  the  scheme.  The  learned 
peer  showed  perfect  aptitude  in  the  comprehension  of  the 
English  law,  and  aiany  of  his  judgoients  prove  that  he  had 
mastered  its  principles.  All  his  jadgmenti  are  remarkable 
for  good  sense,  and  betray  a  northern  solidity  of  intellect. 
Tneir  extreme  brevity  is  their  sole  defect,  the  modesty  of 
the  learned  lord  having  deprived  us  of  the  full  fruition  of 
his  powers. 

Mr.  Duncan  M'Neill,  the  second  but  eldest  surviving  son 
of  the  late  Mr.  John  M'Neill,  of  Colonsay,  Argyllshire,  was 
elacated  at  JJt.  Andrews  and  at  Edinburgh.  In  1816  he 
became  a  meralier  of  the  Scottish  Bar,  in  1820  he  was  made 
an  advocate  deputy,  and  in  1824  he  was  appointed  sheriff 
of  Pertshire.  Ten  years  later  he  was  chosen  to  be  Solicitor- 
General  for  Scotland,  and  in  1811  he  returned  to  that  office. 
In  1842  he  was  made  Lord  Advocate,  and  so  continued  till 
the  downfall  of  Sir  Robert  Feel's  administration.  In  1851 
Lord  Russell  appointed  him  an  ordinary  Lord  of  Session, 
and  in  18S2  he  became  head  of  the  Court,  and  was  sworn 
in  a  Piivy  Councillor.  For  fourteen  years  he  presided  over 
his  Court  with  the  highest  credit  to  himself,  and  the 
pressure  of  business  there  proved  the  public  confidence  in 
him.  In  his  seventy -fourth  year  he  became  entitled  to  his 
retiring  pension,  and  removed  the  sphere  of  his  labours 
from  Edinburgh  to  the  House  of  Lords.  The  noble  lord 
was  unmarried,  and  so  the  title  expires  with  him. — Laa 
Journal. 


SOLICITOR'S  LIEN. 


The  Lords  Justices  had  occasion  last  week  to  consider 
the  quoEtion  whether  the  solicitor's  lien  for  costs  on  pro- 
perty recovered  or  preserved  in  a  suit  in  which  he  has 
been  employed  attaches  to  moneys  paid  to  his  client  by  way 
of  compromise.  The  rule  seems  to  be  well  settled  that  the 
solicitor's  lien  is  not  allowed  to  interfere  with  any  bona  fide 
compromise  or  arrangement  entered  into  by  bis  client ;  but 
if  the  motive  for  compromising  is  to  defeat  the  lien,  the 
Courts  will  prevent  such  a  scheme  from  being  successful. 
"  The  attorney's  right,"  said  Erie,  J.  in  Bruntden  v.  AUard 
(7  VV.  R.  681,  2  EL  &  El.  19),  "  certainly  goes  to  this  extent, 
that,  if  a  conspiracy  between  the  plaintiff  and  defendant,  to 
defraud  the  attorney  of  his  costs,  is  clearly  made  out,  the 
Court  will  interfere  to  prevent  it."  In  Hill  v.  Hibbit,  the 
recent  case  to  which  we  have  referred,  a  lady  in  destitute 
circumstances  had  employed  a  solicitor  to  prosecute  a  claim 
on  her  behalf  in  an  administration  suit.  'I  he  Vice-Chancellor 
and  the  Court  of  Appeal  had  given  judgment  against  her, 
but  counsel  had  advised  her  to  take  her  claim  up  to  the 
House  of  Lords.  At  this  stage  of  the  proceedings,  and 
when  she  had  incurred  costs  in  &vour  of  her  original  soli- 
citor amounting  to  over  £3,000,  a  oompromise  was  entered 
into  between  her  and  the  other  side,  whereby,  in  consider- 
ation of  releasing  her  claim,  she  was  to  receive  an  annuity 
of  £75,  to  case  in  case  of  any  prior  or  future  event  whi(^ 
would,  but  for  express  provision  to  the  contrary,  cause  it  to 
be  vested  in,  or  payable  to,  or  subject  to  any  charge  or  lien 
in  favour  of,  any  person  other  than  herself.  The  solicitor 
who   carried   out  the  compromise  for   her   was   not   her 


original  solicitor  in  the  suit  ;  and  this  latter  gentleman 
applied  for  a  declaration  that  he  was  entitled  under  the 
provisions  of  the  Attorneys  and  Solicitors  Act  (23  &  24 
Vict.,  c.  127,  s.  28),  to  a  charge  for  his  costs  npon  the  lady's 
interest  in  the  annuity,  and  also  for  a  personal  order  upon 
the  parties  to  the  suit  and  tbeir  solicitor  who  had  arranged 
the  compromise,  and  also  on  the  solicitor  who  had  acted  in 
the  matter  for  his  former  client,  to  pay  the  costs  which  the 
lady  had  incurred.  The  basis  of  the  application  was,  of 
course,  that  the  whole  arrangement  was  a  mere  scheme  to 
defraud  the  applicant  of  his  costs.  The  Vice-Chancellor 
.dismissed  the  application.  The  appeal  was  not  heard  a* 
against  the  lady,*  but  only  as  against  the  other  parties  ;  bat 
the  judgment  of  the  Lords  Justices  clearly  showed  their 
opinion  that,  under  the  circumstances,  the  applicant  had  no 
right  to  any  part  of  the  relief  for  which  he  had  asked.  TliiM 
decision  was  clearly  in  accordance  with  the  authorities, 
assuming  that  no  design  existed  for  the  purpose  of  defeat- 
ing the  solicitor's  lien.  It  would  be  difficult  to  presume  such 
a  design  merely  from  the  provision  in  the  deed  of  compro- 
mise that  the  lady's  annuity  was  to  cease  in  the  event  of 
any  lien  attaching  to  it ;  the  object  of  the  parties  plwnly 
being  to  provide  against  the  chance  of  the  lady's  again 
becoming  destitute,' and  so  giving  them  trouble. — SoUeiton' 
Journal, 


NEW  QUEEN'S  COUNSEL  (ENGLAND). 

The  Oazette  announces  the  appointment  of  the  following 
members  of  the  bar  to  be  Queen's  Counsel : — Messrs.  Charles 
Clark,  Thomas  Ewing  Window,  Samuel  Joyce,  Frederick 
Waller,  William  HenryGunuing  Bagshawe,  William  Pear- 
son, Charles  Henry  Hopwood,  John  WestUke,  Joseph 
William  Chitty,  John  Patrick  Murphy,  Alfred  John 
Marten,  Robert  Griffith  Williams,  Arthur  Cohen,  and 
Samuel  Danks  Waddy. 

The  Solicitor^  Journal  thinks  it  is  worthy  of  remark  that 
within  little  more  than  two  years  the  honour  of  "silk"  has 
been  conferred  upon  14  gentlemen  at  the  Chancery  Bar, 
and  upon  23  gentlemen  at  the  Common  Law  and  Par- 
liamentary Bar,  including  nine  members  of  the  Northern 
Circuit.  He  appointments  recently  announced  bring  np 
the  total  number  of  Queen's  Counsel  now  living  (excluding 
those  Recently  appointed  to  the  Bench)  to  the  number  of 
183. 


ASSIGNMENTS  OF  CHOSES  IN  ACTION  BEFOBE 
AND  AFTER  INSOLVENCY. 

There  has  liern  some  conflict  of  decision  in  recent  yean 
88  to  the  claims  of  mortgagees  and  transferees  of  an  insolvent 
before  and  after  insolvency  as  against  assignees,  and  the 
esses  were  reviewed  in  a  decision  given  by  Vice-Chancellor 
Hall  last  term  in  the  case  of  SempKUl  v.  The  Qiietntland 
Sheep  Jnveitmtnl  Company  {Limited).  There  the  facts  were 
these  :  Hickey,  a  domiciled  Australian,  agreed  to  sell  an 
estate  to  the  Queensland  Company,  but  previously  to  the 
execution  of  the  agreement  he  assigned  half  bis  interest 
under  it  to  one  Wright.  Hickey  became  insolvent  in 
Australia,  and  an  official  assignee  was  appointed  there. 
Subsequently  Wright  gave  notice  to  the  company  of  his 
assignment,  and  siterwards  the  official  assignee  gave  the 
company  notice  of  the  insolvency.  The  notice  given  by 
Wright  was  held  to  be  inoperative  as  against  the  official 
assignee  (29  L.  T.  Rep.  N,  S.  737).  The  position  there  will 
be  seen  to  have  been  tiiis :  Notice  given  by  Wright  after 
the  insolvency  of  Hickey,  but  before  the  official  assignee 
had  given  notice  of  the  insolvency.  Notice  having  been 
given  by  Wright  after  the  insolvency,  could  he  t)e  in  as 
good  a  position  as  if  he  had  given  notice  before  the  insol- 
vency, simply  because  the  official  assignee  delayed  giving 
his  noticeuntilafter  Wright  had  given  hist  We  shall  briefly 
consider  the  authorities  presently,  dpon  principle  and  the 
balance  of  authority  the  Vice-Chancellor  came  to  the 
conclusion  that  notice  after  bankruptcy  or  insolvency  is 
inoperative  as  against  the  banlcrupt  or  insolvent,  in  the 
case  of  the  party  giving  notice  claiming  under  a  title 
ac()ulred  previously  to  the  bankiiiptcy  or  insolvency.  His 
Honour  said :  "  It  would  certainly  be  strange  if  such  a  person, 
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having  omitted  to  give  notice  and  thus  left  the  property  in 
the  order  and  disposition  of  the  bankrupt  or  insolvent, 
should  be  able  immediately  after  the  insolvency  and  bank- 
mptcy  to  perfect  his  title  and  take  from  the  general 
creditors  that  which  he  had  led  them  to  believe  was  the 
insolvent's  or  bankrupt's  property,  and  upon  the  faith  of 
which  the  general  creditors  had  dealt  with  him." 

We  qvdte  agree  with  the  learned  yice-Cbancellor  that 
"  this  would  be  against  the  spirit  of  the  law,  which  is  that 
persons  who  have  imoonacientioasly  entrusted  the  bankrupt 
with  personal  property  under  circumstances  in  which  a 
false  credit  might  be  acquired  in  respect  of  such  entmsting 
should,  npon  the  baukruptoy,  lose  their  right  to  the 
proper^." 

A  word  here  abont  notice  to  assignees,  which,  in  • 
collateral  manner,  affects  the  general  question.  Is  there 
any  necessity  for  an  assignee  of  a  bankrupt's  interest,  or  a 
mortgagee  of  his  property,  to  give  notice  to  his  tmstee  t 
Mr.  Justice  Willes  pointed  out  in  Cotiht  t.  Memnung  (28 
L.  T.  Itep.  N.  S.  772),  what  indeed,  we  think,  has  always 
been  clear  as  a  legal  principle,  that  notice  to  assignees  or 
trostees  in  bankruptcy  is  necessary  only  to  defeat  the 
reputed  ownership  clause  in  the  Bankruptcy  Act.  Assignees 
or  trustee*  are  not  in  the  positinn  of  subsequent  purchasers 
for  value  without  notice. 

A  prominent  case  on  the  general  question  is  Stuart  v. 
OoeterM  (23  L.  T.  Kep.  N.  il  442),  where  the  tenant  for 
life  of  a  fond  in  court  mortgaged  his  ii.terest,  and  afterwards 
became  bankrupt.  After  the  bankruptcy  the  mortgagee 
obtained  a  stop  order  on  the  dividends;  the  assignee  in 
bankruptcy  did  not  obtain  a  stop  order,  and  the  mortgagee 
WII8  held  entitled  to  priority  over  the  assignee  in  bankruptcy. 
Vice-Chancellor  Malins,  in  giving  judgment  in  that  case, 
said  : — "It  is  clearly  settled  by  a  line  of  authorities  ending 
with  BartUu  v.  BarOeU  (1  De  O.  &  J.  127),  that  if  the 
assignee  of  a  choK  in  action  omits  to  give  notice  of  the 
aasignment  to  the  debtor  or  trustee,  or,  in  the  case  of  a  f  uud 
ill  court,  to  obtain  a  stop  order,  and  the  assignor  becomes 
bankrupt,  tlie  chote  in  action  remains  in  the  order  and 
disposition  of  the  bankrupt  with  the  consent  of  the 
aasiguee,  and  passes  to  the  assignee  in  bankruptcy." 
The  Vice-Chanoellor  had  previously  decided  Be  Broum't 
Tnutt  (17  L.  T.  Rep.  N.  S.  241),  where  one  Brocklsbank, 
in  1838,  being  entided  in  right  of  his  wife  to  a  reveniionary 
interest  in  a  sum  of  stock  standing  in  the  names  of  trustees, 
became  insolvent,  and  in  the  schedule  of  his  assets  filed 
under  bis  insolvency  he  inserted  such  reversionary  interest. 
Ho  formal  notice  of  the  insolvency  was  ever  given  by  the 
provisional  assignee  to  the  trustees  of  the  fund,  and  no 
creditors'  assignee  was  appointed  until  shortly  before  the 
hearing  of  the  cause.  In  1844  Brocklebankand  his  wife 
assigned  the  reversionary  interest  to  a  Mr.  Bnrkitt  to 
B««ure  an  annuity,  and  in  1849  mor^^aged  it  to  one  Boston. 
Formal  notice  of  these  deeds  was  given  to  the  trnstet-s  of 
the  fund.  Mrs.  Brocklebaiik  died  in  1861,  and  the  fund 
representing  the  reveisionvry  interest  being  in  court,  a 
petition  wits  presented  by  Boston  for  payment  out.  The 
Vice-Chancellor  there  said  :  "The  true  principle  on  which 
qnestions  of  priority  depend  is,  that  it  is  incumbent  on  all 
persons  dealing  with  chota  in  action  to  do  all  that  is  in 
their  power  to  perfect  their  title,  and  they  do  not  do  so 
unless  thqr  give  notice  to  the  persons  in  whose  hands 
such  pn^ioty  is."  His  Honour  said,  moreover,  "  I  think 
these  qnastioiis  of  notice  should  not  be  left  open  to  specu- 
lation, but  that  formal  notice  should  be  required,"  and  he 
held  that  the  mere  fact  of  the  trustees'  solicitors  knowing 
of  the  insolvency  was  not  sufficient  notice  to  the  trustees  to 
take  the  fond  out  of  the  disposition  of  the  insolvent.  The 
assignee  was  therefore  postponed  to  the  two  mortgagees. 

We  may  here  mention  that  Vice-Chancellor  Malins,  in 
Re  RuuM't  PMey  TnuU  (27  L.  T.  Rep  N.  S.  706)  declined 
to  foUow  an  earlier  case  at  Re  WOb't  PMey  (16  L.  T.  Rep, 
M.  S.  629),  and  acted  on  StwiH  v.  CodcenU.  In  Webb't 
caae  it  was  decided  that  no  act  of  an  assiguee  for  value  of  a 
ekote  in  action  done  after  the  bankruptcy  of  the  nssignor 
can  give  effect  to  his  assignment  as  against  the  assignees  in 
bankruptcy,  unless  his  title  is  perfected  before  the  bank- 
ruptcy by  notice  to  the  legal  holders  of  such  chote  in  action. 
S^urt  r.  Coekerell,  as  we  have  seen,  supports  the  proposition 
that  by  notice  or  a  stop  order  subsequent  to  the  bankruptcy 


the  operation  of  the  law  as  tu  reputed  ownership  may  be 
prevented.  In  Be  RmteU'i  Policy  Tnuti  a  policy  effected 
by  A.  on  his  life  was  mortgaged  in  1 860  without  notice  to 
the  office.  A.  became  bankrupt  in  1862,  and  in  1308 
joined  in  a  transfer  of  the  mortgage  to  B.,  who  had  no 
notice  of  the  bankruptcy.  After  the  death  of  A.  B.'s 
solicitor  gave  notice  to  the  office  that  this  and  other  policies 
were  mortgaged,  and  that  he  acted  for  the  mortgagees,  not 
naming  them.  Subsequently  notice  of  the  bankruptcy  was 
given  to  the  office.  "The  question  is  not,"  said  bis 
Honour,  "  between  the  assignee  in  bankruptcy  and  a  general 
assignee,  but  between  him  and  an  assignee  of  the  particular 
thing  ;  and  I  can  see  no  grounds  for  thinking  that  there  is 
any  difference  between  an  assignee  in  bankruptcy  and  a 
particular  assignee.  The  particular  assignee  loses  priority 
by  not  giving  notice,  and  the  assignee  in  bankruptcy  does 
the  same  thing." 

Now  as  to  theM  cases  Vioe-Cbancellor  Hall  points  out 
that  in  Re  Webb't  Policy  and  in  StuaH  y.  Coekerell,  the 
assignments  preceded  the  bankruptcy,  and  in  Broan't 
Trutti  and  RutteWi  Policy  Truitt,  the  assignment  took 
place  after  the  insolvency  or  bankruptcy,  and  inH  Honour 
said  :  "I  apprehend  a  great  distinction  exists  between  a 
case  in  which  the  bankrupt  or  insolvent  has  made  an 
assignment  after  the  bankruptcy  or  insolvency,  and  a  case 
in  which  he  has  done  so  previously  to  bankruptcy  or 
insolvency.  In  the  former  case  it  may  be  that  the  bank- 
rupt's or  insolvent's  assignee,  having  neglected  to  give 
notice,  his  title  will  be  pOHtpoued.  His  omission  to  give 
notice  enabled  the  bankrupt  or  insolvent  to  deal  with  the 
fund."  There  doubtless  ought  to  be  this  distinction,  and  in 
Re  Tichcner  (36  Beav.  317),  where  the  assignment  (which 
was  by  way  of  mortgage),  preceded  the  bankruptcy.  Lord 
Romilly  held  that  the  title  of  the  bankrupt's  assignee 
prevailed  over  the  title  of  the  mortgagee,  although  he  gave 
notice,  and  in  BarlleU  v.  BartUtt  (1  De  G.  &  J.  127),  the 
assignee  before  bankruptcy  who  liad  given  notice,  was  held 
not  entitled  as  against  the  assignee  in  bankruptcy,  although 
it  does  not  appear  that  the  assignee  in  bankruptcy  had 
given  notice. 

Having  thus  considered  all  the  cases,  tho  conclusion  of 
Vice-Chuicellor  Hall  seems  sound,  as  we  have  already 
given  it,  that  notice  after  bankruptcy  or  insolvency  is 
inoperative  against  the  bankrupt  or  insolvent  in  the  case  pf 
the  party  giving  notice  claiming  under  a  title  acquireid 
previous  to  the  bankruptcy  or  insolvency.  And  this  is  the 
view  which  in  our  issue  of  Feb.  1873  we  expressed  in 
opposition  to  the  decision  of  Vice-Chancellor  Malins  in 
Stuart  V.  CoekereU. — Law  Timet. 


TAUNTON  ELECTION  PETITION. 

(Before  Gboyb,  J.) 

Jan.  26th. 

To  render  a  candidate  reipo«»S>lt  for  the  unlavftd  acts  of 
penont  teho  have  tupported  hit  canvati,  he  mutt  be  proved  by 
himtelf,  or  hit  autnorited  agentt,  to  have  employed  sucA 
penont  to  act  on  kit  hdudf,  or  to  have  to  tome  extent  put 
himtelf  in  their  handt,  or  to  have  made  common  caute  with 
them  far  the  pwfpote  of  promoting  hit  election. 

The  learned  judge,  in  delivering  judgment,  state'l  that  the 
respondent  was  charged  with  bribray  and  treating  by  him- 
self and  his  agents,  and  that  there  was  also  an  imputation 
of  general  bribery  and  treating.  He  intimated  that  there 
were  no  proper  grounds  for  ms&ingany  personal  imputation 
agunjt  the  respondent,  and  that  with  regard  tu  general 
bribery  and  treating  and  corruption  so  as  to  tainl  the  whole 
constituency,  snd  thus  render  the  election  void,  he  saw  no 
reason  for  coming  to  the  conslusion  that  extensive  bribery 
or  corruption  prevailed  at  the  election.  He  then  proceedra 
to  say : — I  come  now  to  the  point  upon  which  the  great 
contest  in  this  case  arose.  Did  the  respondent,  not  by 
himself  or  by  any  conscious  authority,  but  by  the  hands  or 
sn  agent  or  agents  fur  whom  he  is  responsible,  so  bribe  or 
treat  that  this  election  must  be  declared  void  !  The  law  of 
agency,  as  applied  to  election  petitions,  has  been  sufficiently 
expressed  by  different  learned  judges,  some  of  whom  have 
likened  it  to  the  relation  of  master  and  servant,  and  another 
to  the  employer  of  persons  to  run  a  race  for  him  ;  but  no 
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exact  definition,  meeting  all  caaes,  has,  as  far  as  I  am  aware, 
been  given.  Two  learned  judges — the  late  Mr.  Justice 
Willes,  and  Mr.  Justice  Blackburn — have  pointed  out  the 
difficulties  of  arriving  at  one.  All  agree  that  tlie  relation  is 
not  ttie  Common  Lair  one  of  priucipsl  and  agent,  but  that 
the  candidate  may  be  responsible  for  the  acts  of  one  acting 
on  bis  behalf,  though  the  acts  be  beyond  the  scope  of  the 
authority  given,  or,  indeed,  in  Tiolation  of  express  injunc- 
tion. So  far  as  regards  the  present  case,  I  am  of  opinion 
that  to  establish  agency  for  which  the  candidate  would  be 
responsible,  he  must  be  proved,  by  himself  or  by  his 
authorised  agent,  to  have  employed  the  persons  whose 
conduct  is  impugned  to  act  on  his  behalf,  or  to  Lave  to 
some  extent  put  himself  in  their  hands,  or  to  have  made 
common  cause  with  them  for  the  purpose  of  promoting  bis 
election.  To  what  extent  such  relntion  may  be  sufficient  to 
fix  the  candidate  with  responsibility  must,  it  seems  to  me, 
be  a  que8ti(m  of  d^ree  and  of  evidence  to  be  judged  of  by 
the  Election  Petition  Tribunal.  Mere  non-interference  wiu 
persons,  who,  feeling  interested  in  tlie  success  of  the  candi- 
date, may  act  in  support  of  his  canvass,  is  not  sufficient,  in 
my  judgment,  to  saddle  the  candidate  with  any  unlawful 
acts  of  theirs  of  which  the  tribimal  is  satisfied  he  or  his 
authorised  agent  is  ignorant.  It  would  be  vain  to  attempt 
an  exhaustive  definition,  aud  possibly  exception  may  be 
taken  to  the  approximate  limitation  which  I  have  endea- 
voured to  express.  It  must  also  be  borne  in  mind  in  these 
casen  that,  although  the  object  of  the  statute  by  which  the 
tribunal  of  election  judges  was  created  was  to  prevent 
corrupt  practices,  still  the  tribunal  is  a  judicial  and  not  an 
inquisitorial  one.  It  is  a  Court  to  hear  aud  determine 
according  to  law,  and  not  a  Commission  armed  with  powers 
to  inquire  into  and  suppress  corruption.  Without  express- 
ing myself  in  equally  strong  terms  with  Barun  Martin  in 
the  Wigan  case,  I  am  of  opinion  that  the  evidence  of  corrupt 
practice  must  establish  affirmatively,  to  the  reasonable 
satisfaction  of  the  judge,  that  the  acts  complained  of  were 
done.  The  learned  judge  then  proceeded  to  consider  the 
evidence  in  the  case.  Witnesses  were  called  who  said  they 
had  seen  a  man  named  Rollings,  against  wljom  bribery  and 
treating  were  alleged,  either  accompanying  ijir  Henry 
James  during  his  actual  c»nvekss,  or  so  in  company  with 
him  as  to  lead  to  a  reasonable  inference  that  he  was  aiding 
him  in  his  canvass.  The  best  of  these  witnesses  admitted 
that  they  had  only  seen  the  backs  of  Sir  Henry  James  and 
the  man  with  him.  The  other  evidence  was  slender,  and 
when  Sir  Henry  James  was  examined  he  most  emphatically 
contradicted  it,  stating  that,  if  he  bad  met  him  in  the  street 
he  did  not  know  him,  and  that  most  certainly  he  never 
canvassed  with  him,  or  with  his  sanction  for  him.  It  was 
admitted  by  the  counsel  for  the  petitioners  that  the  fair 
result  of  thr  evidence  was  that  there  was  not  enough  to 
satisfy  me  of  any  agency  deduced  from  personal  canvass 
with  the  candidate  himself  with  the  exception  of  Turner. 
I  am  clearly  of  this  opinion,  and  it  applies  also  to  Turner, 
Stnckey,  and  Govier,  and  I  decide  that  on  the  whole  case 
there  was  no  reasonable  evidence  to  satisfy  me  of  agency 
by  personally  accompanying  the  candidate  on  his  cauva.ss. 
The  learned  judge,  alter  stating  that  it  was  admitted  that 
Burman  was  tSir  Henry  James's  agent,  fur  whose  acts  be 
was  responsible,  commented  on  Smith's  evidence  with  regard 
to  the  sale  of  timber  and  the  payment  of  £5  for  drink,  and 
stated  that  it  was  obvious  that  Smith  came  forward  imder 
oircomatances  which  threw  the  greatest  suspicion  on  liis 
testimony.  He  came  forward  as  an  informer  of  a  corrupt 
transaction  to  which  be  had  been  a  party,  fur  he  had 
induced  his  daughter  knowingly  to  make  a  false  and 
fraudulent  alteration  in  a  bill  to  enable  Boilings  to  obtain 
repayment  from  the  respondent  or  from  some  agent  of  his 
by  false  pretences.  As  he  admitted  having  bribed  a  voter, 
and  his  antecedents  were  far  from  satisfactory,  he  looked 
upon  bis  evidence,  not  us  that  of  a  credible  witness,  but  to 
see  how  far  it  was  corroborated.  His  wife  was  (»lled  to 
sopport  his  veracity,  and  it  was  alleged  that  she  had 
detected  a  conspiracy  to  injure  Farrant  and  Brannau  ;  but 
it  was  admitted  that  £15  had  been  paid  by  Farrant  and 
Brannan  to  Poole,  tjmith  w  a.1  also  said  to  have  received 
money  from  Smnll  to  bribe,  but  the  evidence  of  the  bribery 
by  Smith  was  utterly  unworthy  of  credit.  Here  Boilings 
was  said  to  have  treated  voters,  but  there  was  little  or  no 


evidence  to  connect  him  with  the  respondent,  although  be 
was  frequently  alleged  to  have  been  in  company  with 
Bnrmans,  and  had  been  seen  to  go  into  committee-rooms — 
Sir  Henry  James  having  no  committee-rooms  in  the 
ordinary  election  sense  of  the  term.  The  evidence  was  of 
very  little  value,  as  many  witnesses  could  not  fix  dates ; 
the  times  and  occasions  had  been  probably  multiplied  by 
different  persons  called,  and  most  of  them  spoke  to  the 
fiwts  bappening  before  the  committee-room  was  really 
taken.  Other  evidence  of  small  bribes  or  offers  to  bribe 
and  treat  was  adduced  as  having  been  committed  by 
Stuckey,  Turner,  and  Govier,  who  were  alleged  to  be 
agents,  for  whom  Sir  Henry  James  was  said  to  be 
responsible.  The  best  of  these  caaes  was  that  deposed  to 
by  a  man  named  Mogg,  a  man  of  the  highest  character, 
who  gave  his  evidence  with  remarkable  apparent  truthful- 
ness, and,  small  as  the  incideut  is,  the  question  of  Sir 
Henry  James's  seat  might  have  depended  on  the  question 
of  Govier's  agency,  but  no  evidence  of  his  agency  was 
given  by  the  petitioners,  beyond  his  having  paid  tor  Burman 
small  sums  for  services  connected  vrith  the  canvass  of  Sir 
Henry  James.  The  learned  judge  then  continued^  as 
follows :— A  primd  faeU  case  was  made  which  certainly 
had  an  impression  upon  me,  viewing,  in  the  light  of 
probabilities,  the  evidence  which  from  the  character  of  the 
witnesses — at  least  many  of  them— could  not  be  regarded 
as  thoroughly  reliable.  Serjeant  Ballantine  did  not  propose 
to  call  Rollings,  perhaps  fearing  damaging  disclosures,  and 
I  suggested  his  being  called,  and  I  think  the  truth  has 
mure  fully  appeared  in  consequence.  For  the  respondent 
were  called  himself,  Mr.  Biroo,  Boilings,  Burman,  Comi^ 
(Oollord,  who  contradicted  Jane  Cox),  and  Turner.  Sir 
Henry  James  disproved  to  my  entire  satisfaction  any 
agency  by  canvrssing  on  the  part  of  Rollings,  Turner, 
Stuckey,  and  Govier,  and,  so  far  as  he  was  concerned, 
denied  all  agency  but  that  of  Burman.  Boilings  contra- 
dicted Smith,  emphatically  stating  that  the  timber  transac- 
tion was  a  pore  business  one,  and  that  what  be  had  done  in 
furtherance  of  Sir  Henry  James's  election  was  sponUneous, 
and  he  showed  that  his  evidence,  in  the  main,  might  be 
relied  on.  Burman  gave  his  evidence  in  a  singularly  candid 
and  apparently  truthful  manner,  shrinking  from  no  inquiry, 
exhibiting  evidences  of  veracity  in  incidental  matters,  and 
answering  questions  against  himself ;  so  that  he  was  either 
a  most  truthful  witness  or  a  consummate  actor,  and  no 
hint  or  insinuation  was  made  as  to  his  antecedents.  He 
denied  Smith's  story,  and  stated  that  he  had  seen  Rollings 
bat  rarely  during  the  election,  aud  had  not  employed  him 
directly  or  indirectly  to  promote  Sir  Henry  James's 
election.  The  case  does  not  depend  on  the  veracity  of 
Smith  and  BoUings  fiirther  than  so  far  as  the  former 
directly  contradicts  Burman.  I  hesitate  to  decide  between 
them,  as  the  sUtements  of  Smith  directly  implicating 
Burman  are  entirely  uncorroborated.  It  is  enough  to  say 
that  if  I  believe  Burman's  evidence,  all  agency  traced 
through  him  is  displaced,  and  I  do  believe  Burman's 
evidence,  and  cannot  imagine  that  such  unassailable  evidence- 
is  a  piece  of  accomplished  acting ;  and  if  it  were,  he  would 
not  be  a  man  likely  to  put  himself  in  the  power  of  snob  a 
man  as  Smith  for  a  very  trifling  oonsideration.  With 
regard  to  the  cases  of  Turner,  Stuckey,  and  Govier,  I  am 
inclined  to  believe  Turner,  though  I  regret  that  Stuckey 
and  Govier  were  not  called.  I  consider  that  neither  they 
nor  Turner  were  proved  to  be  agents  for  whose  acts  the 
respondent  was  responsible.  Govier  was  stated  by  Burman 
to  have  assisted  him  as  a  volunteer  in  paying  some  of  the 
petty  cash,  but  there  was  no  evidence,  in  my  judgment,  to 
fix  him  with  agency  in  promoting  the  election,  even  giving 
a  wide  latitude  to  these  relations.  One  other  point  was 
urged  much  more  in  reply  than  in  opening  the  petitioner's 
case  by  Mr.  Bussell — ^tbnt  the  respondent  and  bis  agents, 
by  having  mixed  themselves  with  and  availed  themselves  of 
the  aid  of  the  members  of  the  Labour  League,  were  bound 
by  their  acts  as  by  the  acts  of  agents.  I  do  not  find  that 
any  corrupt  acts  charged  were  shown  to  have  been  com- 
mitted by  the  Labour  League  as  a  body  or  any  representa- 
tive of  theirs,  and  I  am  further  of  opinion  that  neither  the 
respondent  nor  Burman  did  more  than  not  interfere  with 
persiins  who  were  assisting  the  candidate  for  reasons  of 
their  own.    Burman,  it  ia  true,  paid  a  particular  bill,  in 
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which  were  Bome  items  which  had  been  ordered  by  the 
Tsonton  Working-men's  Liberal  Association,  and  I  believe 
the  statement  that  he  was,  up  to  the  time  of  his  cross- 
examination,  ignorant  of  having  paid  them.  I  am  therefore 
of  opinion  that  the  petitioners  have  failed  to  prove  agency, 
and  that  Sir  Henry  James  was  duly  elected,  and  I  shall 
report  to  that  effect  to  the  Speaker.  Mr.  Marshall's  position 
was  anaasailable,  bat  that  of  Bfr.  Brannan  was  open  to 
ofaaervation  with  reference  to  the  pecuniary  transaction 
with  South  and  the  £15  paid  to  Poole.  I  am  not  satisfied 
with  the  way  in  which  the  evidence  has  been  got  up.  I 
exonerate  Mr.  ElUs,  but  no  doubt  the  shortcomings  are 
owing  to  the  youth  and  inexperience  of  Mr.  Blake,  who 
waa  respoDaible  for  the  petition;  and,  considering  the 
matter  fully,  I  am  of  opinion  that  there  is  nothing  to  take 
the  caaa  out  of  the  ordinary  role  that  costs  follow  the  event 
and  should  be  paid  by  the  petitioners. 


MANCHESTBE  CITY  POLICE  COURT. 

Wednaday,  Jan,  21. 

(Before  Mr.  Headlam,  the  Stipendiary.) 

Sana  fide  travellen — lAceMing  Act. 

S^  a  Uetnted  mctuaUer,  wai  summoned  for  having  Kit  Aoiue 

opeKtfar  (Ae  soZe  of  intoxiccUing  liquori  during  prohibited 

kowrs,  on  Sunday.     The  only  pertone  proved  to  have  been 

anwrf  were  omnibvM  driven  and  guarda  travelling  from 

Maiteketter  to  eontiderabU  diitancet  and  back. 
Held,  that  they  were  bona  fide  traveUeri. 

Jordan,  barrister,  appeared  for  the  defence. 

This  was  a  case  involving  the  question  as  to  who  is  a 
ioaa  fide  traveller  under  the  Licensing  Act.  The  defendant 
waa  Mr.  Walter  Stopford,  uf  the  Old  Boar's  Head  Hotel, 
Withy-grove^  and  he  was  summoned  for  having  his  house 
open  for  the  sale  of  liquors  during  prohibited  hours  on  a 
Saoday. 

Police-oonatable  Enoch  Wilkinson  stated  that  last  Sunday 
but  one  he  entered  the  defendant's  house  by  the  back  door, 
and  found  five  men  inside,  one  of  whom  was  drinking  a 
glass  of  rum.  Under  cross-examination  the  witness  said 
the  man  who  had  the  rum  was  the  guard  of  the  Buiy 
omidbos. 

There  waa  no  other  evidence  for  the  prosecution. 

Jordan  sud  that  the  question  involved  in  this  case  was  a 
veiy  important  one,  viz.,  whether  his  client  was  or  was  not 
boimd  to  treat  as  travellers  omnibus  drivers  and  guards, 
who  were  constantly  on  a  Sunday  travelling  to  and  from 
places  at  a  oonsiderable  distance  from  Manchester.  The 
defendant  was  extremely  desirous  that  by  the  magistrate's 
dedaion  so  importiuit  a  question  might  be  settled,  and  he 
waa  voty  willing  to  conform  to  the  law.  Jordan  said  he 
woold  prove  that  the  men  seen  in  the  house  by  the  police- 
man were  all  known  to  the  defendant's  manager  as  being 
of  the  ciaea  he  had  mentioned.  He  argued  that  such  men 
were  bona  fide  travellers  within  the  meaning  of  the  law, 
aod  entitled  as  snch  to  demand  refreshment  from  a  publican, 
the  refusal  of  the  publican  rendering  him  liable  to  an 
indictment.  This  view  of  the  matter  was  supported  by  the 
deeiaon  of  Erie,  C.J.,  in  the  case  of  Taylor,  app.,  v.  Mwn- 
pirtgi,  reap.  The  learned  counsel  submitted  that  omnibus 
guards,  drivers,  and  the  like,  were  travellers  by  profession, 
and  if  they  were  to  be  lef osed  necessary  refreshment  while 
panning  what  was  in  some  respects  a  difficult  and  danger- 
ous boaineas  a  great  injustice  would  be  done. 

Witnesaea  were  then  called  who  proved  that  of  the  men 
seen  by  the  polioeman  when  he  visited  the  defendant's 
house,  two  were  drivers  of  omnibuses  which  had  shortly 
befcHfl  come  into  Manchester  from  Boiy  and  Pendleton; 
oDe  was  a  guard,  and  the  other  two  were  drivers  who  had 
tnvalled  from  Swinton. 

On  the  conclusion  of  the  evidence,  Mr.  HbadlaX  said 
there  was  no  donbt  that  men  of  the  dass  referred  to  by 
Mr.  Jordan  were  bona  fide  travellers,  and  entitled  to 
refreahments  at  any  time  during  Sunday;  but  it  was 
mil II mil ji  for  public-house  keepers  to  look  very  carefully 
after  the  men  who  accompanied  the  guards  and  drivers,  for 
it  mi^t  h^pen  that  they  would  bring  in  their  friends  who 
were  not  travellsrs  at  all. 


Jordan  said  that  It  was  the  custom  at  bis  client's  house 
to  be. very  careful  in  that  respect 

Mr.  Hkadlah  went  on  to  say  that  there  had  been  con- 
siderable difficulty  about  this  question,  because  men  often 
obtained  drink  by  falsely  representing  that  they  were 
travellers,  and  a  publican  was  liable  to  a  penalty  for  refaaing 
refreshment  to  a  boTia  fide  traveller.  In  this  case  the 
summons  would  be  dismissed. 


COMMON  PLEAS  (WESTMINSTER). 
[From  the  Solicitori'  Jotemal.] 

(Sittings  in  Baooo.^— Before  Lord  Colbbidob,  C.J.,  and 

EsATiNa  and  Dcnman,  JJ.) 

Jan.  27.— /n  re  The  JSxeter  Election  Petition. 

The  Proceedingt  vpon  an  Sltdion  Petition  drop  upon  the 

diisohUion  of  ParUament. 

This  was  an  application  with  reference  to  the  Exeter 
Election  Petition. 

Chandoi  Leigh  appeared  for  the  petitioners. 

Petheram  for  the  respondents. 

Chandoe  Leigh  said  that  the  petition  had  been  appointed 
to  be  heard  before  Bramwell,  B.,  on  the  3rd  February,  but 
the  question  had  now  arisen  as  to  what  was  the  effect  uf  the 
dissolution  of  Parliament.  Under  the  drcumstances  be 
and  the  counsel  for  the  respondent  had  gone  before  Bram- 
well, B,,  who  had  drawn  up  a  memorandum  to  be  signed  by 
them,  but  expressed  the  wish  that  the  matter  should  be 
first  brought  before  the  Court.  The  memorandum  was  in 
these  terms : — "  Considering  that  the  main  object  of  the 
petition  cannot  now  be  attained,  and  that  it  is  very  doubtful 
whether  by  the  dissolution  of  Parliament  it  is  not  abated 
and  ended,  which  indeed  we  think  it  is ;  and  there  never 
having  been  any  intention  of  charging  Mr.  Mills  with 
personal  bribery  or  corruption  ;  we  agree  that  all  proceed- 
ings on  the  petitinn  drop,  and  that  the  money  deposited  be 
paid  out  of  court,  and  an  order  made  to  that  efiiact."  He 
now  applied  for  a  role  to  carry  out  this  arrangement  The 
statute  (31  &  32  Yict.  c.  125)  said  nothing  as  to  a  dissolu- 
tion, but  the  85th  section  said  that  a  petition  should  be 
proceeded  with,  notwithstanding  a  prorogation,  and  th» 
petition  could  not  be  withdrawn,  because  the  statute  said 
that  in  that  event  the  petitioner  should  be  liable  to  pay 
costs. 

Lord  CoLSBmoB,  C.J. — Before  the  Act  passed  the 
Parliamentary  practice  was  that  a  petition  dropped  by 
dissolution,  and  you  say  that  as  the  Act  says  nothing  upon 
the  point  this  practice  continues.  You  simply  want  a  rule 
that  the  money  should  be  paid  out  of  court. 

Petheram  snid  that  he  was  instructed  to  consent  to  a  rule 
that  the  money  should  be  paid  out  of  court  on  the  distinct 
statement  that  there  never  had  been  any  intention  of 
charging  Mr.  Mills  with  personal  bribery  or  corruption. 

Lord  CoLEBisaB,  C.J. — We  have  nothing  to  do  with 
that  I  am  of  opinion  that  the  Queen  having  been  pleased 
to  dissolve  Parliament — of  which  the  Court  will  take 
judicial  notice— a  case  has  occurred  which  is  not  provided 
for  in  the  81  ft  32  Vict.  o.  125;  and  therefore  we  must 
guide  our  proceedings  by  the  old  ParUamentary  practice, 
according  to  which  a  petition  dropped  or  iibated  by  a 
dissolution.  This  being  so,  I  have  no  doubt  that  there 
should  be  a  rule  to  return  the  £1,000  which  has  been 
deposited. 

Rule  absolute  granted. 


QUEEN'S  BENCH  (WESTMINSTER). 

Jan.  29. 

Rabbcbit   V,    Ancbbw. 

Rabbcbn  v.  Assbbw  Airs  Wivb. 

Seemrityfor  Oottt—PlatTOiff  retident  tn  Scotland— 31  <fe  82 
Vic,  e.  64,  ».  2. 
These  were  actions  commenced  in  this  Court  by  the 
plaintiff,  who  was  resident  in  Scotland.  The  defendants 
had  taken  out  summonses  calling  upon  the  plaintiff  to  give 
security  for  costs.  The  Master  refused  to  make  orders,  and 
upon  appeal  to  Martin,  B.,  the  matter  was  referred  to  this 
Court. 
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Lanyon  now  moved  for  a  rule  calling  upon  the  pUuntiS 
to  ahow  cause  why  he  should  not  give  security  for  oosts. 
He  contended  that  the  old  rule  of  practice  ought  to  remun 
in  force,  and  that  81  k  32  Vie,  c.  54,  s.  2,  had  not  made  any 
alteration  in  the  law  which  would  justify  •  departure  from 
the  old  practice. 

Levni  appeared  to  show  cause  in  the  first  instance,  but 
was  not  heard. 

Per  Ouriam  (Blackburn,  J.,  Quain,  J.,  and  Archibald,  J.): 
We  do  not  think  that  a  rule  niti  ought  to  be  granted.  The 
old  practice  was  established  because,  as  said  by  Buller,  J., 
in  Pray  v.  Edie,  1  T.  R.,  267,  "if  a  Terdiot  be  given  against 
the  plainti^  he  is  not  within  the  reach  of  our  law  so  as  to 
have  process  served  upon  him  for  the  costs."  The  reason 
has  now  cessed,  inasmuch  as  the  e£kct  of  31  &  32  Vie.  c. 
54,  8.  2  is  to  give  the  defendants  a  remedy  against  the 
plaintiff  for  their  costs  in  case  the  plaintiff  fails  in  his  action. 
This  remedy  is  obtained  by  registering  the  judgment  in 
Scotland.     Cesnnte  ratione  caxU  lex. 

SuU  refund. 


LAW  STirSEirTS'  JOTJBNAL. 


LAW  STUDBNTS'  DEBATING  SOCIETY, 

EiNa'B  Inks,  Hbnbiitta-stbrii. 

A  General  Meeting  of  the  Society  will  be  held  in  the 
Lecture  Hall,  King's  Inns,  on  Monday  evening,  February 
Ifith,  1874,  when  ^e  following  subject  will  be  debated  : — 
"That  the  present  system  of  Legal  Promotion  requires 
Beform." 

Sfiakibs : 

Affir.  Mr.  E.  Wren.  |        !feg.  Mr.  T.  Overend. 

The  Chair  will  be  taken  at  Eight  o'clock. 
AU  Meetings  open  to  ladies  and  gemtlemen. 


LEGAL  AND  LITERARY  DEBATING  SOCIETY. 

The  usual  Weekly  Meeting  of  this  Society  will  be  held 
on  Thursday  evening,  the  19th  February,  at  63,  Lower 
Sackville-street.  Chair  to  be  taken  at  Eight  o'clock,  by 
Mr.  Trevor  Overend,  President.  An  essay  will  be  read 
by  Mr.  J.  H.  Franks  on  "  Irish  Land  Tenures." 

A  Ballot  for  Members  after  the  meeting. 


COXrST  PAPEBS. 


Drogheda— Febrnary  16,  at  11. 
Dimdalk — Febroary  17,  at  11. 
Monaghan— Febroarr  19,  at  8. 
Armagh— February  M,  at  11. 


THE    CIRCUITS. 
SPRING  ASSIZES,  1874. 

NORTH-EAST  CIRCUIT. 
Jndgafl— Keooh,  J.  and  Lawaoir,  J. 


Dovnpatrick— March  2,  at  IL 
Belfast— March  5.  at  i. 
Carrickfergos,    at    Beltast— 
same  day. 


MUNSTEB  CIKCUIT. 
Jndgea — Fitzouald,  J.  and  Bakht,  J. 


Xonla— February  98,  at  4. 
Limerick  (ca)— February  27,  at  11. 
Limerick  (dty)— same  day  A  hoar. 


Tralee-  March  8,  at  1. 
Cork  (CO.)— March  13,  at  8. 
Cork  (city)-Karch  18,  at  10. 

HOME  CIRCUIT. 
Jndgea— U'Brikii  J„  and  Dxast.  B. 
Trim — Febmsry  38,  at  13.  I         Maryboro'- March  6,  at  13. 

MnlUngar— February  28,  at  13.  Carlow— Marcb  lOtb,  at  13. 

Tullamors— Mareb  2,  at  12.  |        Naaa-Uarcb  13,  at  12. 

NORTH-WEST  CIKCUIT. 
Judges— Whituuw,  L.  C.  J.,  and  FiTzoaxAU),  B. 
Longford- February  23,  at  2.  I         Omagta— Uarcb  2,  at  8. 

Cavan  -  February  it,  at  2.  I        Liflord— Marcb  7,  at  11. 

EnclakUlen— February  37,  at  8.      |        Londoaderry— March  1 1,  at  IS. 

CONNAUOHT  CIECUIT 
Judges— HoHAOBAS,  L.  C.  J.,  and  Horbis,  J. 
Canlck-on-Bban.— Feb.  24,  at  10.     |     Caatlebar-  March  8,  at  4. 
SUge— Febmary  28,  at  10.  Oalway  (co.)— March  13,  at  11. 

Boscommon— March  8,  at  3.  |     Oalway  (town)— same  dayAbonr. 

LEINSTER  CIRCUIT. 
Judge— Dowsa,  B. 
Nenagh-Msreh  8,  at  IL  I     Waterford- March  16,  at  IL 

KUkemiy-  March  7,  at  IL  Wexford-  Marcb  19,  at  11. 

Clonmel    March  U,  at  IL  |     Wlcklow— March  28,  at  11. 


EASTER  SESSIONS,  1874. 


COUNTT  OF  DUBLIN. 

At  Balbrlggan,  Monday,  SOth  March,  1874. 

Last  day  for  Service  over  JC20,     -  -       12th  March,  1874. 

Do.  do.  not  exceeding  £30,        31st  March,  1874. 

Da  do.  for  Ejectments,      -       12tb  March,  1874. 

At  Kilmalnham,  Taeiday,  3l8t  March,  1874. 

Last  day  for  Service  over  £20,    -  -       18th  March,  1874. 

Do,  da  not  exceeding  £20,        23rd  March,  1674. 

Do.  d&  for  Ejectments,     -       13th  Maicb,  1874. 

CITY  OF  DUBLIN. 

Monday,  20th  April,  1874. 

List  day  for  Sanrlce  over  £20,    -  -  Srd  April,  1874. 

Do.  do.  not  exceeding  £30,  lltb  April,  1874. 

Do.  do.  for  Ejectments,     -         3rd  April,  1874. 


LANDED  ESTATES'  COURT. 

SittbigB  for  next  Week  bo  far  as  same  are  appointed. 

Before  the  Hon.  Judok  Flanaoab. 

HONDA  T. 

Ijr  Chambik. — K.  A.  Cox,  from  6th.— Tnuteee  L. 
Diddnson,  schedule. — 6.  J.  Aylmer,  allocation. 

In  Court.— Henry  Haig,  sohedulei— J.  Davidson,  do. — 
Patrick  Ennett,  do.— A-  0.  Oaffikin,  do.— E.  T.  White, 
do. — M.  D.  Anketell,  to  stay  proceedings. 

Before  EXAUlim  (Mr.  Dobbs). 

W.  Jack,  prooft.— F.  Stuart,  do.— W.  H.  De  Buigh, 
do.— W.  Elliott,  rental. 


TUESDA  T. 

In  Coobt.— D.  M'Nulty,  schedule.— R.  R.  Campion, 
do.— 6.  (Jhurch,  from  10th.— M.  Roberts,  do.— Sir  0. 
O'Loghlin,  do. — Trustee  O'Brien,  do. — H.  Mulreany,  ditto. 


WBDNBSDA  T. 

In  Chambib.— W.  Blair  and  Wife,  title. 

In  Coubt. — Ckurcb  Commissioners  (Armagh),  from  9th. — 
T.  N.  Underwood,  schedule. — Trustees  De  Baxancoort, 
do.— C.  AL  M'Neale^  ditto. 

Before  Examines  (Mr.  Dobbs). 
Ellen  Moors,  rental. 

Before  EXAMINIB  (Mr.  M'Donnell). 

TVustee    O'Brien,    to    vouch. — R.    W.    Feaion,    do. — 

Administrator  Plunket,  rentaL 


TBl/SSDAT. 

In  ChaMBEb. — E.  and  D.  Barry,  from  12th. 

Before  Examinbb  (Mr.  Dobbs). 
Nicholas    Ormsby,   rental. — Mary    F.  Waldron,   do.- 
T.  Murray  and  others,  proofs. 


FRIDAY. 

BALES  AT  12   o'clock. 


G.  Bowles. 
Julia  Lawton. 
M.  D.  Anketell. 
Walteb  Fitzsimonb. 
John  Diobam, 
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LANDED  ESTATES*  COURT. 


PETITIONS  FILED  from  7tk  to  3l«<  January,  1874. 


TITLB  OF  MATIBB 


OBJBcrr  or 

PETITION 


PBOFIT  KKNT 


Jan.    7 


»      » 


10 


*>      *> 

..    12 


13 

U 
16 


2S 


Fnncta  Lorenzo  Gomyn,  owner  and  peti- 
tiMier 

Ftsnda  Lorenzo  Comyn  and  Walter  B. 
Coniyn,  owner; 

Sar^field  John  Comgn  and  otitn,  peiitionert 

John  Webb,  owner ; 

George  W.  Bauett,  petitioner 

Ellen  Cnmmina  Browne,  owner; 

Edward  Bolton  and  otheri,  peiitionert 

William  Cowden,  owner ; 

WUliam  Baird,  petitioner 

John  Cowden,  owner; 

WiUiam  Baird,  petitioner 

Lorenzo  W.  Hartatonge,  owner  and  peti- 
tioner 

WfUIam  M'CUntoek,  John  A.  M'Clintock, 
BichardlfClintock,  Walter  M<Clintock, 
Uaiy  M<CUntock,  Catherine  M'Clintock, 
and  Francea  IfCUntock,  owners  ana 
petitlonera 

Eliza  Browne,  EmOy  Browne,  and  John 
Browne,  owners; 

John  A.  M'CUntock,  and  otheri,  petitioner! 

George  Hinchin  and  Patrick  Fltzpatrick, 
ownera; 

Gertrude  Croetktoaite,  petitioner 

Alexander  Jason  Uassard,  owner  and  peti- 
tioner 

Denii  O'Brien,  owner  and  petitioner 

Joeeph  John  Saffeiy  and  Geor^  Emden, 
traateaa  of  Chriatophilna  Garatin,  a  bank- 
rupt, ownera  and  petitioDers 

John  H'Clelland,  Charies  H.  Jamea,  and 
Lucius  H.  Deering,  owners; 

Jama  M^ChUaad,  petitioner 

James  Cowden,  owner  ; 
WiOiam  Baird,  petitioner 

Uartin  Riddle,  owner  and  petitioner 

John  M'Hollen,  owner ; 

Ree.  J.  W.  D'BveIgn,  petitioner 

Christopher  St  Gewga,  owner ; 

Thomat  Kme,  petitioner 

George  OBrien  and  UarjrJane  O'Brien, 

hia  wife,  ownera; 
Edward  fottreU,  petitioner 
Thomas  Henry  Oaviea,  owner; 
WiOiam  Alexander  amd  John  Olennj/,  peli- 
tionen 
George  E.  Eyre,  Henry  Hnlse  Berens,  and 

Sir  Edward  Hulse,  owners  and  petitioners 
Geor^  H*Clolland  and  others,  ownera; 
Wilbam  WMumm  petitioner 
Kohert  Richard  W.  H.  Gore,  owner  and 

petitioner 
Charies  Mahon,  owner  and  petitioner 
Hugh  Green  and  Eliza  Green,  his  wife, 

and  several  others,  ownera ; 
Sugh  Green  and  olhert,  petitioners 
Soaaona  Slacke,  Matilda  Slacke    Susan 

Slaeke,  and  Dorcas  Slacke.  owners; 
Set.  William  R  Slade,  petitioner 
William  Spaight,  owner  and  petitioner 

Patrick  Harcellinos  Leonard,  owner; 
WUliam  if.  TuJneO,  petitioner; 
Rev.  Daniel  G.  Browne,  owner; 
Andrew  William  M'Creight,  petitioner 
Jeha  Francis  Davies  and  lliomas  Henry 

Davies,  owners; 
Samuel  Murphg,  petitioner 


\ 


Sale 

Sale 

Sale 
Sale 
Sale 
Sale 
Sale 
Sale 

Sala 
Sale 

Sale 

S«U 
Sale 

Sale 

Sale 

Partition  and 

sale 
Sale 

Sale 

Sale 

Sala 

Sale 

Sale 

Sale 

Sale 
Sala 

Sale 

Declaration  of 
title  to  a 
fishery 

Sale 

Sale 
Sale 


Galway 

and 

Clara 
Galway 

and 

Clare 
Cavan 

Roscommon 

Down 

Down 

Carlow  and 

Dablin 
Leitrim 


Leitrim 
Kildare 

Fermanagh 

Cork 
Loath 

Antrim 

Down 

Down 

Antrim 

Galway 

Upporary 

Galway 

npperary 

Down 

Wicklow 

Glare 
Cork 

Cavan 

Clare 

Roscommon 

Armagh 

Galway 


£    a    d. 
2,423  19    1 

1,476     3    6 

Not  stated 

160    6    6 

18  18    7 

13    6    0 

238  19    1 

162  U    9 

264  11    3 

Kot  stated 

810    0    0 

90  12    0 
962  12  10 

12    6    0 

21    2    6 

44    6    7 

n  owner's  pos- 
aeasion 
4,267  12    0 

167  16    0 
Tenement 
valuation 
83    2    0 

1,178  12    8 

142    0    0 

46    1    8 

831    6  11 

660  17    0 

238  14    0 
Tenement 
valuation 
7    0    0 

86  13    4 

176  10    0 

116    0    0 

MaOieiD  Kenng 

Benjamin  Whitn^ 

Eduard  Barttfon 
Zkmt^  tfontforl 
George  Hadat 
George  Bttdett 
A.B.aoddard 
Orpen,  Sone,  4  Avee^y 

Orpen,  Sons,  4  Sweei^ 
John  Maleomion 

George  CFB.  KennoJ^ 

Michael  Bourke 
William  Lavit 

C.Dieieg 

George  Bazlett 
WUliam  Findlater  4  Co. 
J.  4  S.  Cramtie 
Richard  Macnamara 
0.  J).  Fottrell  4  Son 

Robert  Mecredy 

William  Lewi* 
Thomai  Crotier  4  Son 
William  Neibon  4  Son 
John  CuUinaa 

WUSamLttwder 

George  BoUon 

WiUtam  White 
Robert  Afeeralg 
Robert  Mecredg 
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THE  IRISH  LAW  TIMES 


[Feb.  14, 


LANDED  ESTATES'  COUHT. 

BALIS. 
Jannuy  30th,  before  the  Hon.  JCDOK  FLASAOAir. 

CouiTFT  DoirsaAl..— Tbeettate  of  the  oBsignees  of  Daniel 
M'Nulty,  owner ;  Sir  J.  Aniott  and  another,  petitioners. 
Hoofie  and  premises  in  Ballysliannon ;  held  in  fee ;  esti- 
mated value,  £40.  Sold  to  Mr.  Francis  M'Gowan,  for 
£630.    SoUcitor,  H.  MViford. 

County  Mato.— The  estate  of  C.  J.  O'Donel  and  trus- 
tees of  J.  M.  O'Donel,  owners  and  petitioners. 

Lot  1. — Part  of  the  lands  of  Knockrilla  and  Locdnrrann, 
ritnate  in  the  barony  of  Gallen,  containing  205a.  Ir.  Sp. ; 
profit  rent,  £88  2s.  lid.    Sold  to  Mr.  O'Borke,  for  £1,660. 

Lot  2 — Part  of  Ballintemple,  same  barony,  containing 
142a.  Ir.  10p. ;  profit  rent,  £61  14s.  Sd.  Same  pnrchaser, 
for  £1,200.     SoUcitor,  /.  R.  Golfer. 

-  CoDNTT  CoBK.  —Estate  of  Bobert  B.  GKbbings,  owner  and 
petitioner.  Life  estate  of  the  owner  of  the  house,  demesne, 
and  lands  of  Curryglass,  in  the  barony  of  Ossory  and  Kil- 
more  ;  held  in  fee-farm ;  containing  488a.  8r.  6p. ;  profit 
rent,  £218  7s.  Id.  Sold  in  tmst  for  Captain  B.  Bintonl, 
for  £1,550.     Solidtors,  iVunn  and  Jantt. 

The  estate  of  trustees  under  will  of  R.  M.  Gaggin, 
owner  ;  £,  J.  Whittaker  and  another,  petitioners. 

Lot  1. — Part  of  the  lands  of  Ballyrickardmore,  in  the 
barony  of  Barrymore,  containing  61a.  8r.  lip. ;  held  in 
fee ;  profit  rent,  £87  Is.     Sale  adjourned. 

Lot  2.— Part  of  same  lands,  containing  30a.  Or.  24p. ; 
profit  rent,  £28  Is.  7d.  Sold  in  trust  for  Michael  Lawton, 
for  £585.  Same  lands,  containing  lOOa.  Ir.  I5p.  Sale 
a^oumed.    Solicitor,  B.  Franklin. 

CODMTT  DuBUll.— The  estate  of  Anne  Clarke  and 
others,  owners  and  petitioners. 

Lot  1. — House  and  premises,  2,  Keegan's  Bailings, 
Glasnevin ;  held  mider  lease  for  ever ;  net  rental,  £15. 
Sold  to  Mr.  Halpin,  for  £196. 

Lot  2. — No.  3,  Keegsn's  Buildings ;  net  rental,  £25. 
Sold  to  Mr.  Halpin,  for  £305. 

Lot  3. — No.  4,  Keegan's  Baildings;  net  rental,  £80. 
Sold  to  Mr.  Patrick  Ward,  for  £300. 

Lot  4. — No.  3,  Prospect  terrace,  held  under  &e  farm 
grant ;  net  rental,  £24  lOs.  Sold  to  Mr.  Halpin,  for  £300. 
Solicitor,  Jama  Plunket. 

The  estate  of  James  M'Creery,  owner ;  W.  F.  Littledale, 

petitioner. 

Lot  1.— Nos.  20,  21,  22,  and  28,  Ranelagh-rosd ;  held 
mider  fee-farm  grant ;  producing  a  yearly  rent  of  £104  10s. 
Sold  in  trust  for  Thomiis  Daniel,  for  £950. 

Lot  7. — Nos.  12,  13,  and  14,  Ranelagh-road  ;  profit  rent, 
£99  16s.  2d.     Sold  to  Mr.  Bobert  Warren,  for  £860. 

Lot  8.— No.  15,  Banelagh-road  ;  profit  rent,  £42  148.  2d. 
Sold  in  trust  for  Amelia  Kerin,  for  £490. 

Lot  11. — ^Field  and  premises,  off  Kanelagh ;  profit  rent, 
£10.     Sold  to  Mr.  M'Kecgh,  for  £245. 

Lot  12. — No.  16,  Banelagh-road ;  yearly  rant,  £60. 
Sold  to  Mr.  Allingbam,  for  £475.  Solicitor,  W.  P.  Little- 
dale. 

CoDNTns  OJT  TiFPSBABT  iNS  KlLKBNKT.— The  estate  of 
W.  Gabbett  and  others,  owners  and  petitioners. 

iiot  1. — Lands  of  Mount  Rivers,  in  the  barony  of  Owney 
and  Arra  and  Roesaiybeg,  containing  103a.,  and  producing 
an  annual  profit  rent  of  £172  6s.  7d.  Sold  in  tmst  for  W. 
Gabbett,  for  £5,550. 

Lot  2. — Part  of  the  lands  of  Doonane,  containing  341a. 
Ir.  22p. ;  profit  rent,  £120  68.  lOd.  Sold  in  trust  for 
Robert  H.  Collis,  for  £2,100. 

Lot  3. — The  lands  of  Boolatin,  containing  e67a.  2r.  37p.; 
net  profit  rent,  £147  168.  8d.  Sold  to  same  purchaser,  for 
£2,500. 

Lot  4. — The  lands  of  Killeen,  contiuning  288a.  Ir.  9p. ; 
net  rental,  £355  8s   4d.     Sale  adjourned. 

Lot  6. — Fart  of  the  lands  of  Kiddane,  containing 
101a.  Ir.  13p.  ;  net  rental,  £63  148.  2d.  Sold  iu  trust  for 
s«ne,  for  £1,8U0. 


Lot  6. — Part  of  the  lands  of  Bosaquile,  oontaininff 
89a.  3r.  lOp. ;  net  rental,  £61  Is.  Scdd  to  Mr.  J.  f. 
O'Flanagan,  for  £1,260. 

COUKTT  LimBICK. 

Lot  7. — Tbe  lands  of  GurraghdofF,  in  the  barony  of 
Small  County,  containing  206a.  !^.  17p. ;  net  rental,  £98  7s. 
Sold  in  trust,  for  £2,550. 

Lot  8. — Sale  adjourned. 

Lot  9. — Part  of  the  lands  of  Bnllybrioken  East,  in  tihe 
barony  of  Clanwilliam,  containing  168a.  8r.  87p. ;  net 
rental,  £260.  Sold  in  trust  for  W.  Gabbett,  for  £4,000. 
Solicitors,  KocJu  and  Sont. 


COURT  OF  BANKRUPTCY. 


SmiNCMS  FOB  NEXT  WEEK,  so  &r  aa  appointed. 

MONDA  Y. 

Before  the  Chiif  Bkhbibak,  at  12  o'clock. 


BAKKBDPTB 


James  Nolan 
George  Kogers 
Henry  L.  Dymoke 
John  Connor 


NATDBI  or  BITTIHO   |  SOUOITOB 


Reference  \Bu(ler 

Prove  debts  and  vouch  Tmcler 


do 
Touch  account 


MolU^f  Wal$m 


TUBSDAY. 
Before  the  CoUBT,  at  11  o'clock. 


John  Derer 
John  Neil 

Richard  A.  Bums 
James  Logan 
Same  matter 
Andrew  Rogers 
Francis  Harvey 
Same  matter 
Same  matter 
Samuel  Hawkins 
Same  matter 
John  Joseph  Kelly 
Thomas  Little 

John  C.  Walsh 
Robert  Porter 


Ist  public  sitting 

To  consider  com  position 

ofier 
Final  examination 
Adj.  choose  assignee 
Final  examination 

do 
Adj.  choose  assignee 
Final  examination 
2nd  composition  sitting 
Adj.  choose  assignee 
Final  examination 

do 
Application  for  certifi 
cate  of  conformity 
Motion 
Confirm  sale 


Ca$ty^aag 
Coats  ^  Cb^ 

XeUion 

Lynch 

Lynch 

Gtrrard 

HoteiUhal 

Jbuenthal 

Fay  4  M'Gough 

Fortytht 

Forn/iha 

Molioy^  Watton 

Orr 

Wat 
Cronitlm  4  Co. 


Before  the  CHixr  Reqibtbab,  at  12  o'clock. 


C.  J.  Bridgford 

Prove  debts  and  vouch 

Gaff 

Francis  Harvey 

Prove  debts 

Fa«<i  iPGough 
Adam 

Darby  Flood 

Costs 

Richard  Boyle 

tteference 

Larkm  <f  Co. 

Francis  Cnaack 

Costs 

Colman 

Bernard  Cummings 

do 

DarUy 

Same  matter 

Reference 

Darley 

John  H.  Sweet 

Prove  debts  and  vouch 

Maxwdl  4  WMon 

John  Murphy 

do 

.WaxwtU  4  WeUon 

THURSDAY. 
Befure  the  CoDBT,  at  11  o'clock. 


Christopher  Flynn 


Charge  and  discharge 


M' Govern  and 
JUatheuja 


Before  the  Chixf  Rzoistrab,  at  12  o'clock. 


AUted  Parker 
John  Molony 
John  Connor 


Prove  debts  and  vouch 

do 
Reference 


Afaliewi 
T^ett 
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FRIDAY. 
BefcHFe  the  Goxsvt,  at  11  o'dook. 


Michael  FamUy 

1st  pablic  sitting 

Lett 

AnnaH-H'Givney 
Same  matter 

2nd  composition  sitting  Rmd 

Pinal  examination        Oldham  it  Eaton 

Andrew  Keboe 

do 

Hamilton  4  Craig 

JamM  Grienon 

do 

Oldham  if  Eaton 

Samad  Dovle 
Michael  Collliian 

do 

ifddon  4  Sont 

do 

Colman 

B«niardM'Lenegan 

Confinnsals 

Uatheat 

Jndith  GannoD 

Motion 

Sobinton 

Allnd  Parker 

Application  for  certifi- 
cate of  conformity 
Audit  and  dividend 

LtU 

Sherlock  &  Boarke 

Findlat«r  ^  Co. 

Befiire  the  Cruv  Rioistbab,  at  12  o'dook. 


John  O'Donnell 


7oach  acconnt 


Findbtter  f  Co. 


AIXnniIOA.TIONB  IN  BAITEBUFTCY. 

CaUagban,  John,  Middleton,  Cork,  fanner.    Sittings,  Friday, 

March  6,  and  Tuadag,  March  84.    Mathewi,  solr. 
Cardiff,  James,  Wexford,  connty  Wexford,  grocer  and  publican. 

Sittings,  Fridaa,   March  4,   and   TWfoy,    ilardt  24. 

Ryan  4^^  solr. 
Fitzsimons,  Walter,  Seafield  Cottage,  Saodycove,  Kingstown, 

geotlenian.    Sittings,  Fridai/,  Marm  6,  and  Tuudag, 

March  24.    Tineler,  solr. 
O'Brien,  John,  No.  I,  Shdbonme-road,  in  the  county  of  Dublin, 

grocer  and  spirit  dealer.    Sittinga,/Vtday,  March  6,  and 

Tuetdaa,  March  24.    Perry  ^  Co.,  solrs. 
O'Connell,  Ellen,  The  Mall,  Tralee,  Kerry,  widow,  grocer,  and 

Sublican.      Sittings,   TVietdsy,  March  8,  and  Friday, 
(arch  17.    Btont,  solr. 

DIVIDENDB  IN  BANKSUFTCT. 

Mitchell,  Patrick,  Portnmna,  Galway,  ironmonger.  1st  and 
final  dividend  Ss.  9^.  in  the  £,  L.  H.  Deering,  official 
asdgnee.    TincUr,  solr. 


DUBLIN  STOCK  AND  SHASE  LIST. 


DESCBIFTION  OF  STOCK 


•Fsid 


OowaminMit. 

—  jpeConnU 

—  3pcBedaced     ..  .. 

—  Hew  «pe  Stock 

omiA  STOCK. 

—  S  p  e  July  '80)  Tnfble.  at 

—  4peOet.'8SrBk.of  IreL 


Brttiili  H  Irish  .. 
City  ot  Onblln    .. 
Droglieda  (limited) 
Dublin  *  Liverpool  Steam 

Ship  Building.  Co. 
Penlnsalar  and  Oriental  ,. 


100  Bank  of  Ireland 

25  B<berKian  SmUmc  Oo.     •• 

3}  Umultr  Bank  (UtnUedJ 

30  ITaliomUSaat     .. 

IS  ira«i>fMi{  0/  Liverp'l  (UtdJ 

^  Prmiiuial  Bxit 
lo  Do.  New 

lo  Jtgml  Amt 

15  Uktom  tft/mion 


JO 
loo 


at  Wlcklow  Copper     .. 
■DflOttUjuiooiia. 

AUianee  «  Dublin  Cons.' 
10  eu,Tlz.:— A  .. 

10  B 

8|  iMNii  IVwmMin 
9-i-7  Patriotic  Juurana 

Ballwayt. 

10   Atbenry  ind  Tnara 

Belfast  and  Connty  Down 
Belfaat  and  Northern  Cos. 
Dublin  and  BelTtst  Jnnct. 
Dublin  and  Kingstown 
Dublin,  W-klov,  *  Wford 
Do.—4tiMdateM 
at.  Northern  and  Weatem 
Ot.  Southern  and  Western 
Do.       da  free  of  Stamp 
Midland  Ot.  Waaiem 
Ulster    ..  .. 

Do,  Quaitera 
Waterford  and  Limerick  .. 

'Battway  Preferenoe. 

JO    Belfast  and  Co.  Down  £  p  c 
ID  Do.  do.       4^  p  c 

100    BeUut  A  Ktti'n  Cos,  4  p  c 
loo  Do.  do.       44  pc 

foo   Loodondeny  and  EnnlAki]- 
len,  A  from  Oct  'M  i  p  c 
Do,BSpe         ..  .. 

Dol,  C  Guaranteed  S  p  c 
Mid.  Great  Western.  Ape 
Plater  4i  Per  Cent.  Stock 


6 


FEBRUART 


90*1 


VH 


SO 
SO 

130 
100 
100 
» 
100 

too 

100 
100 

50 
'H 
52. 


too 

130 
■30 


Sat. 

7 


9»_ 
9o« 


304 
S6» 


Moo: 

0 


''L 
901 


Tnes. 
10 


911 

goiii 

1071 


38. 

181 


7*l_ 

12 

|9>l 


33i 


94 


t»l 


loT 
sn 


9Hc 


mil 


Wed.  Thur. 
U      U 


90il 

107J 
loil 

ssT 

S6M 


"5 

ni 

9U 


331 


108 


7S_ 


90iH 


304 
58i 


iSI 


9>*_ 

22 
lilt 


9'U 


3i 


91  10 


'5*. 
xd 


III} 


xd 
xd 


xd 
xd 
xd 
xd 

xd 

xd 
xd 

xd 


*  Stares  not  fully  paid  np  are  given  in  /<a{<ca 
Bank  Bate— Of  Discount— 4  per  cent.,  IMh  January,  1874. 
Ot  Deposit— St  per  cent.,  8th  January,  1874. 
Name  Days— Febmary  26th,  and  March  12th,  1874. 
Aecoont  Days— February  27th,  and  March  13tb,  1874. 

On  Saturdays  bDiiaesa  commenoes  at  11  30  a.in.,  and  the  Stock 
Brukers'  OIBees  dose  at  1  p.m. 


BISTHS.  MABBIAaZS.  AND  DEATHS. 

BIRTHS. 
BBENAN — Febmaiy  6,  at  8  Jumes's-terraoe,  Clonakeagh,  County 
Dublin,  ttie  wife  of  Henry  Brenan,  Esq.,  solicitor,  of  a  soa 

HODDER— February  8,  at  92  Lower  Leeaan^street,  the  wife  ot  Franc 
G.  Hodder,  Esq.,  barrister-at-taw,  of  a  son. 

DEATHS. 
PATTISON— February  6,  at  her  residence,  !1  Waterloo  place.  Upper 
Leeson^treet,  Anna  Helena,  widow  of  the  late  Llcntenant-Colonel 
Alexander  Hope  Pattlson,  C.B.,  Commaoder  ol  the  Forces  of  the 
Bahamas,  and  youngest  dimeter  ot  the  late  Honourable  Robert 
Johnston,  Judge  of  the  CommoD  Pleas,  in  her  gtth  year. 

WILKINSON— February  11,  at  SI  Angfarhn-street,  Anna  Wilkinson, 
the  dearly-beloved  aunt  of  Loulia  White  and  Alice  Gibaon,  and 
daughter  of  John  Wilkinson,  solicitor,  Gosport,  and  grsaddaugliter 
of  Admiral  Saradine. 


CASES  for  holding  Tbb  Ihibh  Law  Tmu,  aho 
SoLiciTOBS'  Joinuf  AL,  tor  One  Tear,  can  now  be  had.  Lettered  on 
aide.  Price  -  whole-boimd  GloUi,  Ss. ;  half-bound  Leather,  4a  g  whole- 
bound  Leather,  68.,  by  Post  id.  extra,  from  J.  Falooxxb.  M,  Upper 
SarkvlUe-atreet.  Dublin. 


LEGAL   POSTINGS: 
IN   THE    COURT   OF   BANKRUPTCY. 

BALE    OF 

VALUABLE    LEASEHOLD     INTEREST 

IN    THE    CITT    OF    DUBLIN. 


In  the  Matter  ot 

William  Harris,  of  Middle 
Abbaj-street,  in  the  City    ' 
Dublin,  Glass  Merchant, 
Bankrupt, 


4] 

of>« 


o 


L  D 


BE       SO 

BY    TENDER, 
By  Order  and  subject  to  tba  approval 
of  the  Court,  and  subject  to  the  Con- 
dltiona  of  Bale,  flled  in  the  OfHee  of 
said  Court, 

All  that  the  Dwelling  Houses  and  Premises,  known  ss  Nos.  101  snd 
102  Middle  Abbey-street,  in  the  City  of  Dublin.  No.  101  Is  held 
under  Lease,  dated  Slat  December,  1884,  for  99  yean,  from  the  Ist 
January,  1865,  subject  to  the  yearly  rent  of  £28  sterling,  payable  half- 
yearly,  on  every  lat  July  and  Ist  January ;  and  Na  102  la  held  under 
Lease,  dated  the  27th  December,  1837,  for  108  years,  from  the  1st  day 
of  January,  1838,  subject  to  the  yearly  rent  of  £25  sterling,  payabla 
half-yearly,  on  every  25th  of  March  and  29th  September. 

Sealed  Tenders  for  the  purchase  of  the  Interest  in  the  said  Premises 
will  be  received  by  Lrcios  Hesut  Dexrino,  Kaq.,  Official  Assignee, 
at  bis  OBlce,  33  Upper  Ormond.quay,  Dublin,  up  to  Twelve  o'clock  noon, 
on  THURSDAY,  the  19th  day  of  FEBRUARY  next,  when  ssme  will 
be  opened  in  presence  of  the  parties  attending,  and  the  Tenders  will 
be  submitted  for  the  spproval  of  the  Court  on  tlie  20th  Inst. 
Dated  this  5th  day  of  Febmary,  1874. 

WILLIAM  PERRIN,  Chief  Registrar. 

For  further  particulars  apply  to 

MICHAEL  LARKIN  &  CO.,   Solictors  having  carriage  o( 

Sale,  51  Dame-street; 
LUCIUS    HENRY    DEERING,    Esq,    Official   Amlgnee, 

33  Upper  Ormond-quay ; 
Measn.  OLDHAM   A   EATON,    SoUdtors  tor   Assignees, 

42  Fleet-street. 
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HIGH    COURT    OF    CHANCERY. 

ADVEBTISEMENT  FOB  CREDITORS. 

Purstunt  to  an  Order  of  the  High  Court  of  Chinoei?.  ixukde  in  the 
Matter  of  the  Estate  of  Nicholai  Sinnett,  late  of  number  90  Jamea'- 
•treet,  in  the  City  of  Dublin,  Grocer,  deceaied,  Catherine  Slnnott, 
plaintiflF;  David  Rogenon,  defendant — the  Credlton  of  the  aaid 

NICHOLAS  SINNOTT— 
who  died  in  or  about  the  month  of  July,  1871 — ar«,  on  or  before 
the  38th  da?  of  FEBRUART,  1^74,  to  send  by  Post,  pre-paid,  to  Mr. 
Vr.  J.  Stuabt,  of  i  St  Andrew-street,  In  the  City  of  Dublin,  the 
Solicitor  of  the  defendant,  the  executor  of  the  deceased,  their  Chrtetlan 
and  Rumamea,  addreasee  and  deecriptiona,  and  in  case  of  firms,  the  names 
of  the  partners  and  style  and  title  of  the  firm,  the  full  particulars  t4 
their  claims,  a  statement  of  their  accounts,  and  the  nature  of  the 
•eeorltles  (It  any)  held  by  them;  or  In  default  thereof  they  will  be 
peremptorily  exduded  from  the  benefit  of  the  said  Order. 

Erery  Creditor  holding  any  security  is  to  produce  the  same  before 
the  Right  Honourablo  the  Vicb-Chancfllor,  at  his  Chambers,  Four 
Courts,  Dublin,  on  the  ISth  day  of  MARCH,  1874,  at  Twelve  of  the 
Clock  at  noon,  bdng  the  time  appointed  (or  adjudicating  on  the 
-  inuL 

Dated  this  Sri  day  of  Febmary,  1874. 

A.  T.  CHATTERTON,  Chief  Clerk. 

THOMAS   WALSH,    PlaintUTa   Solicitor,  13  Menhants'- 
qoay. 


HIGH    COURT    OF    CHANCERY. 


Purmant  to  a  Decree  of  the  High  Court  of  Chancery,  made  hi  the 
Caiueol  Stuanna  Lawe,  plaintiff;  Robert  Lawe,  Ueni?  Watson, 
and  Hdena  Shaw  Wataon,  otherwise  Lawe,  his  wife;  Sarah 
Caroline  Lawe,  Robert  Arthnr  Blahie,  and  Francis  Smith  Blaine, 
othorwise  Lawe,  his  wife;  and  Alexander  Wriybtaon  Lawe,  the 
younger,  defendants — the  Creditors  of 

ALEXANDER  WRIGHTSON  LAWE, 
late  of  Glanmlre,  In  the  County  of  Cork,  Merchant — who  died 
In  or  about  the  month  frf  February,  1868 — are,  on  or  before  the  Srdday 
ot  MARCH,  1874,  to  send  by  Post,  pre.pald,  to  Mr.  Faanois  Uoddkk, 
of  13  Upper  Ormond-qnay,  in  the  City  of  Dublin,  the  SoHcitor  of 
plaintiff,  the  executrix  of  the  deceased,  their  Christian  and  aumamea, 
addresses,  and  descriptions,  and  In  case  of  firms,  the  names  of  the 
partners  and  style  and  title  of  the  firm,  the  full  particulars  of  their 
claims,  a  statement  of  their  accounts,  and  the  nature  of  the  securities 
(If  any)  held  by  them;  or  In  default  thereof,  they  will  be  peremptorilj 
excluded  from  the  benefit  of  the  said  Decree. 

Evei7  Creditor  iK^dlng  any  security  is  to  produce  the  same  before 
the  Vice-Chakcxllob,  at  his  Chamben,  Four  Courts,  Dublin,  on 
the  18th  day  of  MARCH,  1874,  at  Twelve  o'clock  at  noon,  being  the 
time  aKMlnted  for  acDudicatlDg  on  the  claims. 
Dated  this  9th  day  of  Februaiy,  1874. 

A.  T.  CHATTERTON,  Chief  Cleric. 


In  the  LANDED  ESTATES*  COURT,  IRELAND. 

CO0NTT    OF    DUJLIM. 

SALE, 
On  FRIDAY,  (ht  ilth  day  of  FEBRUARY,  1874. 


In  the  Matter  of 

the  EsUte  of 

Anne  Wilms,  widow  and 

administratrix  of  Benjamin 

Wilme,  deceased. 

Owner; 

Haiy  Speer, 

FetitlaneT. 

Un 


rv  O 


D 


BE       SOL 

BY   AnCTION, 

Before  the 

Honourable  Judge  Flanagan, 

At  the 

Landed  Estates'  Court,  Four  Courts, 

Inns' -quay. 

In  the 

City    of    Dublin, 

FRIDAY,     the     37th    day     of     FEBRUARY,     1874, 
At  the  Hour  of  'Twelve  o'clock. 
The  Dwelling-house  and  Premises  No.  12  Upper  Leeaon-street,  in 
the  County  at  Dublin,  held  under  lease  dated  the  9th  day  of  February, 
184S,  for  the  term  of  300  years,  subject  to  the  annual  rent  of  £6  lus  Od, 
and  producing  a  profit  rent  of  HbO  10s  Od. 
Dated  this  30th  day  of  January,  1874. 

H.  R.  GREENE,  Chief  Oerk. 

.    DESCRIPTIVE  PARTICULARS. 

The  House  and  Premises  are  situate  in  the  best  part  of  Upper 
Leeson-street,  close  to  the  Molyneux  Church. 
The  occupying  tenant  holds  by  the  yesr. 

For  Rentals  snd  further  particulars  apply  to  the  Registrar's  OfiBce, 
Landed  Estates'  Court,  Dublin  ;  or  to 

WILLIAM  M.  MOORE,  Solicitor  having  carriage  of  the  Sale, 
41  Upper  Sackviile-street,  Dublin. 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    OF    MEATH. 

SALE, 
On  FRIDA  Y,  Oie  6th  dca/  of  MARCB,  1874. 


In  the  Matter  of 
the  Estate  of 


)T  ^ 


BE       SOLD, 

On  FRIDAY, 
Drake  Christopher  O'Reilly  f    The  8th  day  of  MARCH,  1874, 

Owner  and  Petlttoner.        )         Honourable  Judge  Flanagan, 

At  the 

Landed    Estates'    Court,    Inns'-quay, 

DubUn, 

In  One  Lot, 

Part  of  the  Town  and  Lands  of  Drlnadaly,  situate  In  the  Barony  o( 

Moyfennth,  and  County  of  Meath,  containing  138a  ir  36p,  statute 

measure,  held  In  fee-farm,   and   producing  a  net  profit  rent   of 

£188  Ms  6d. 

Dated  this  3etb  day  of  January,  1874. 

HENRY  ROBERT  GREENE,  CHilef  Oafk. 

DESCRIPTIVE  PAR'nCULARS. 

This  Estate  consists  of  a  portion  of  the  Townland  ot  Drtnadaly, 
Imown  as  Boyne  Lodge,  containing  128a  2r  SSp,  statute  measure. 

The  House  is  handsoime  and  oommodlona,  with  firat-claas  StafaUng, 
Coach-house,  and  Farm  Offices. 

The  Lands  are  all  In  grass,  and  are  of  superior  quality,  and  lituate 
on  the  Banks  of  the  River  Boyne,  a  short  distance  from  the  Town  of 
Trim,  and  in  the  centre  of  a  hunting  district 

The  Fields  are  conveniently  divided,  each  dlvSMon  having  an  excel- 
lent supply  of  water  from  tlie  River  Boyne. 

The  entire  Estate  Is  In  possession  of  the  owner,  and  the  purchaser 
can  have  Immediate  ijKxscsalon. 

For  Rentals  and  further  particulars  i^ply  at  the  Office  of  the 
Landed  Estates'  Court,  Inns'-quay,  Dublin;  to 

CHRISTOPHER    P.    DUIOENAN,    Trim;    to 

JOHN  THOMAS  HINDS,  Solicitor  havhig  osrriage  o(  tha 
Sale,  No.  87  Westmoreland-street,  Dublin. 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    OF    KILDARE. 

SALE, 
On  FRIDAY,  i/tt  ISth  dag  of  MARCB,  1874. 


In  the  Matter  of  -\m   Q        BE         SOLD, 

the  Estote  of      _        I  J_  Before  the 

Stuanna  Quinn,    adminis-f        Honourable  Judge  Flanagan, 
tratrlx  of  Michael  Qulnn,/^  ^t  his  Court, 

deceased,  \  Landed  EsUtes'  Court,  Inn's-vuv, 

Owner  and  Petitioner.  7  Dublin, 

On    FRIDAY,    the    13th    day    of    MARCH,    1874, 

In  One  Lot, 

As  particularised  in  the  printed  Rental  for  Sale  In  this  Matter, 

Part  of  the  Townland  of  Cholmondsey,  otherwise  Brian's  Farm, 

oUierwise  Rathbane,  otherwise  Rathbawn,  ccmtaining  ^Ola  8r.  Iftp,  or 

thereabouta,  statute  measure,  situate  in  tiie  barony  of  South  Salt,  and 

County  of  Kildare,  held  under  lease  bearing  date  the  28rd  day  of 

March,  1822,  for  tiie  term  of  900  years,  from  the  26th  March,  then 

instant,  subject  to  the  yearly  rent  of  £369  4a  7id,  and  producing  an 

annual  rental  of  £173  Os  fid,  after  payment  of  head-rent,  but  sultject  to 

deduction  of  rates  and  taxes. 

Dated  this  4th  day  of  February,  1874. 

C.  E.  DOBBS,  Examiner. 
MICHAEL    LARKIN,    Solicitor   having    Carriage   at    Sale, 
M  Dame-street,  Dublin. 


DESCRIPTIVE   PARTICULARS. 

The  Lands  to  be  Sold,  which  conUIn  about  401a  3r  ISp,  statute 
measure,  are  situate  in  the  Barony  of  South  Salt,  and  County  ot 
Kildare,  are  of  good  quality,  and  the  entire  are  now  in  the  occupation 
of  three  respecuble  tenants,  who  pay  their  rents  not  only  regularly, 
but  the  two  largest  of  them  In  advance. 

The  Lands  are  situate  about  six  miles  from  the  Town  of  Naas,  In  the 
County  of  Kildare,  and  about  three  miles  from  the  Town  of  Bleslnton, 
in  the  County  of  Wicklow,  and  adjoin  the  Villsge  of  Kllteel. 

For  Rentals,  Maps,  Conditions  of  Sale,  and  further  particulars, 
apply  at  the  Registrar's  Oillce,  Landed  Estates  Court,  Inns'-quay, 
Dublin;  to 

JOHN  BARRY  MEREDYTH.  Esq.,  Solicitor,  Naas; 

EDWARD  8.  LENNON,  Esq.,  the  National  Bank,  Athy; 
or  to 

MICHAEL  LARKIN,  Solicitor  for  Petitioner,  having  carriage 

of  the  Sale,  61  Uame-street,  Dublin ;  by  whom  proposals  to 

purchase  will  be  received  up  to  the  37th  dsy  of  Februaiy, 

1874,  and  submitted  to  the  Judge  for  approval.       


Prtnted  and  Published  by  tha  Piuprietor,  Jobs  FaLooasa,  every  Saturday,  at  611,  UpperSaclrvi)ls-atreet,is  the  Parish  of  St.  Thomas 

and  City  of  Dublin.— SWorciay,  /V^truory  14, 1874. 
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LAWYERS  IN  PAKLIAMENT. 

Thb  Elections  are  now  over,  and  we  rejoice,  for  the 
lake  of  our  chances  of  Legal  Reform,  that  bo  many 
of  die  Legal  Profesdon  have  been  returned  in  Ireland 
and  England.     So  many  protestations  bad  been  made 
hj  the  constituencies,   particularly  in    Ireland,   that 
they  would  no  longer  return  lawyers,  that  we  may 
naturally   conclude  they  changed   their  minds,   from 
a  comparison   of  the  legal  with  the  lay  candidates. 
The  j>racdsing  barristers  who  have  become  Members  of 
Parliament  are  mostly  younger  than  former  aspirants, 
while  the  other  branch  b  well  represented  by  Messrs. 
Murphy,  Downing  M'Carthy,  Fay,  and  Lewis.      It  is 
true  the  last  named  gentleman  is  an  Englishman,  and 
practises  in  London,  but  we  are  much  mistaken  if  he 
does  not  make  the  common  interests  of  the  Irish  and 
English  solicitors  his  especial  study.    He  Is  already  well 
known  in  London  (independent  of  his  large  practice) 
for  his  exertions  in  reference  to  the  Incorporated  Legal 
Society  of  England,  and  has  also,  we  beueve,  had  the 
good  sense  to  recommend  his  English  friends  to  imitate 
tbe_  energy  and  intelligent  zeal   for  the  interests  of 
their  profession  displayed  by  their  brethren  of  the 
Incorporated  Law  Society  of  Ireland.     When  we  con- 
sider  the  poation  of  le^  reforms  in  England,   and 
the  anxious  expectation  with  which   their  extension 
to_  Ireland  is  looked  forward  to,  we  feel  consoled  to 
think  we  shall  have  in  the  House  of  Commons  sufficient 
representatives  of  our  professional  interests  to  provide 
that  due  care  shall  be  taken  of  our  interests,  and  that 
efficiency  of  l^al  administration  shall  not  be  considered 
less  important  than  a  diminution  of  the  charges  on  the 
Consolidated  Fund.     Some  time  since  we  called  the 
attention  of  the  profession  to  the  necessity  of  agitating 
for  a  repeal  of  the  duty  which  is  now  annually  levied 
from  them.     The  amonnt  of  this  duty  is  not  much,  it 
is  m^ged,  and  Solicitors  in  practice  do  not  feel  it  while 
it  may  be  nsef ul ;  but  we  think  it  is  positively  of  no 
use  in  the  interests  of  the  profession  or  the  public ;  it 
brings  in  a  mere  trifle  to  the  treasury,  and  we  think 
the  pn>aent  a  most  opportune  occasion  to  appeal  to  the 
Government    for    its    remission.      There    is  a    large 
surplus   to    be  disposed   of,   and  most  people  admit 
that  the  way  to  keep  up  a  high  professional  standard 
ia  not   to   impose  more  taxes  but  to  make  entrance 
to  the  profession  a  difficult  matter  by  responsible  appren- 
ticeship and  examinations.      We  look  forward  with 
interest  and  curiosity  for  some  announcement  on  the 
part  of  the  new   Govemlnent  of  its  intention  with 
n^iard  to  the  extension  to  Ireland  of  the  Judicature 
Act,  and  the  extension  of  the  County  Courts,  which 
we  were  promised  under  the  old  regime.    These,  though 
brought  m  by  members  of  the  Government,  were  in  no 
sense  party  questions,  and,  therefore,  we  expect  that 
Lord  Cairns,  who  is  the  reported  new  Lord  Coaucellor 
of  England,  and  who  was  confessedly  mainly  instru- 
mentai  in  securing  success  for  those  enactments,  will 
not  oppose  their  extension  to  this  country.      It  is 
impOTtant  that  we  should  have,  as  nearly  as  possible, 
a  nniformity  of  practice  in  the  two  countries,  and  this 
would  be  endangered  were  there  to  be  any  long  delay  in 
the  matter.    It  is   also  satisfactory  to  learn  that  the 
exhibition  of  public  opinion,  and,  we  trust,  honest  and 
convincing  argnments,  have  been  sufficient  to  induce 


the  late  Govemment  to  re-consider  their  intention  as  to 
reducing  the  judicial  staff  of  the  Irish  Bench,  so  far  as 
the  Court  of'^Excheqoer  is  concerned,  for,  although  it 
does  not  appear  that  the  Lord  Chief  Baron  has  been 
yet  sworn  in,  it  is  quite  certain  that  Mr.  Palles  has 
been  appointed  to  that  important  office.  But  the  duty 
yet  remains  for  the  legal  members  in  the  House  to  press 
upon  the  new  Government  the  necessity  of  appointing 
a  Judge  to  the  vacancy  which  has  so  long  existed  in 
the  Landed  Estates  Court. 


LEINSTEU   CIRCUIT. 

Wb  understand  that  the  new  Lord  Chief  Baron  will 
accompany  Mr.  Baron  Dowse  on  the  Leinster  Circuit. 


CLEBIOAL  MEMBERS  OF  PARLIAMENT. 

It  is  stated  that  the  question  of  tbe  eligibility  of  a  clergy- 
man to  be  elected  a  Member  of  the  House  of  Commons  is 
likely  to  be  raised,  we  piesame  by  petition,  in  the  case  of  the 
Kev.  ProfesMT  Smyth,  M.P.  for  the  county  of  Londonderry. 
The  41at  G«oi^  III.,  cap.  63,  was  passed  in  oonsequence  of 
Home  Tooke's  case,  whose  election  had  been  declared  void 
by  an  arbitrary  leeolution  of  the  HouHe  of  Comment^  on 
the  ground  that  he  had  been  admitted  to  deacon's  orders. 
It  provides  that  "  No  person  oiduned  a  priest  or  deacon, 
or  being  a  minister  of  the  Church  of  Scotland,  shall  be 
capable  of  being  elected  a  Member  of  the  House  of  Com- 
mons ;"  that  the  election  of  such  person  shall  be  void  ;  and 
if  any  person  alter  his  election  shall  be  ordained  a  priest, 
&a.,  he  shall  vacate  his  seat.  The  words  "  Church  of  Eng- 
land "  in  that  Act  mean  "the  United  Charch  of  England 
and  Ireland  as  by  law  established,"  and,  of  course,  until 
lately  included  the  Charch  of  Ireland.  We  believe  that 
the  case  of  the  Qu^n  v.  Miles,  in  the  Irish  Court  of 
Queen's  Bench,  decided  that  if  a  detgymao  had  been 
ordained  according  to  the  forms  of  the  Church  of  Scotland, 
he  came  within  the  meaning  of  the  words  in  the  aforesaid 
statute  "  Church  of  Scotland,"  whether  he  ever  officiated 
in  that  country  or  not  The  88  and  84  Victoria,  cap.  91 
(1870)  provides  a  means  whereby  clergymen  in  England 
can  get  rid  of  this  and  other  disabilities,  technically  called 
"  nimocking"  themselves,  and  entitling  them  ever  after- 
wards to  be  named  black  sqaires.  The  process  would 
appear  to  be  a  very  simple  one.  The  clergyman  resigns, 
executes  a  deed  of  relinquishment,  gives  notice  of  resigna- 
tion, and  a  copy  of  the  enrolled  deed  to  the  Archbishop  of 
the  province^  After  the  lapse  of  six  months  the  deed  is 
registered,  whereupon  certain  clerical  disabilitiee  cease  to 
exist,  and  among  them  the  disqualification  to  sit  as  a 
member  of  the  Imperial  Parliament.  We  do  not  find  any 
provision  in  the  Irish  Church  Act,  32  and  83  Victoria,  cap. 
42,  removing  the  disa^nlities  before  alluded  to;  and,  dis- 
solving as  it  did  tbe  union  created  by  Act  of  Parliament 
between  the  Church  of  England  and  Ireland,  as  by  law 
established,  it  prevented  the  possibility  of  tbe  unfrocking 
provisioiui  of  83  and  84  Vic,  cap.  81,  being  extended  to 
Ireland.  On  the  other  hand  it  becomes  a  question  whether, 
as  the  Chnrch  of  Ireland  is  no  longer  by  law  established, 
the  disqualification  to  sit  in  Parliament,  created  by  tbe  41st 
George  III.,  any  longer  affects  an  Irish  "Clerk  in  Holy 
Oideia." — M^Knmg  Mail, 


Naw  Qnjuui'a  Couksbi.. — The  following  gentlemen  have 
been  called  to  the  Inner  Bar  this  week  : — Messrs.  Ferguson, 
Litton,  Neligan  and  Webb. 
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NOTANDA. 

Security  for  costs ;  married  women  suing  by  nexi^friend. 
— Motion  that  proceedings  be  stayed,  until  aecarity 
for  costs  be  given  by  the  plaintiffs  next  friend.  The  bill 
■was  filed  by  the  plaintiff,  a  married  woman,  suing  by 
a  next  friend,  against  the  defendants,  as  assignees 
in  bankruptcy  of  her  husband:  Held,  that  the  affi- 
davit of  the  next  friend,  in  opposition  to  the  motion, 
should  clearly  state  that,  over  and  above  all  his  debts 
and  liabilities,  he  was  possessed  of  sufficient  means  to 
pay  the  costs  of  suit ;  and  that,  as  the  affidavit  was 
defective  in  this  respect,  the  motion  should  be  granted 
(Savage  v.  James,  before  Chatteuton,  V.C,  Jan.  26, 
1874  ;  aff.  on  app.,  Feb.  18,  1874). 

Substitution  of  service ;  part  of  cause  of  action  arising 
within  Jurisdiction Where,  in  an  action  against  a  de- 
fendant resident  out  of  the  jurisdiction,  several  causes  of 
action  are  joined,  the  Court  may  permit  service  of  the 
writ  to  be  substituted,  if  any  one  of  the  causes  of  action 
arises  within  the  jurisdiction:  per  Whiteside,  C.J. ; 
O'Bbien,  Fitzgerau>  and  Barrt,  JJ.  And  per 
Whiteside,  C.J.,  and  O'Brien,  J.  (and  Babrt,  J., 
A(Esiian/e)_.Wherepart  of  acause  ©faction  arises  within 
the  jurisdiction,  the  Court  has  power  to  order  substitution 

of  service.    Per  Fitzgerald,  J It  is  not  enough  that 

any  part  of  a  cause  of  action  should  have  so  arisen. 
Per  Barkt,  J.— .Where  the  Court  has  jurisdiction  to 
order  substitution  of  service,  the  order  will  not  be 
granted  ex  debito  justicia,  but  it  must  appear  to  the 
satisfaction  of  the  Court  that  the  case  is  a  proper  one 
in  which  to  exercise  the  jurisdiction  in  question. 

The  action  was  brought  by  a  Dublin  merchant  against 
a  London  ship-broker,  complaining — firstly,  that  it  was 
agreed  by  charter-party  that  a  ship  of  defendants  should 
load  at  Santander  300  tons  of  flour  from  the  plaintiff's 
factors,  and  should  therewith  proceed  to  Dublin,  on  being 
paid  freight  at  a  certain  rate,  yet  the  defendant  so  loaded 
only  200  bags ;  secondly,  for  breach  of  warranty, 
that  the  vessel  was  capable  of  carrying  300  tons  of 
flour,  under  which  the  vessel  was  chartered;  thirdly, 
that  the  defendant,  by  falsely  representing  that  the 
vessel  could  carry  3(K)  tons  of  flour,  induced  the 
plaintiff  to  charter  her,  yet  that  she  was  not  so  con- 
structed. The  charter-party  was  sent  by  the  defendant 
to  the  plaintiff,  and  signed  and  accepted  by  the  latter, 
in  Dublin.  Cause  having  been  shown  against  an  order 
made  to  substitute  service:  Held,  per  Whiteside, 
C.J.,  and  O'Brien,  J. — That  part  of  the  causes  of 
action  in  the  first  cotmt,  and  the  entire  causes  of  action 
on  the  other  counts,  arose  within  the  jurisdiction,  and 
the  order  should  be  made  absolute.  Per  Fitzqerald, 
J — Service  should  not  be  substituted  if  the  order  rested 
merely  on  the  first  count,  but,  having  regard  to  the 
others,  the  order  should  be  made  absolute.  Per  Barrt, 
J — It  was  doubtful  if  the  plaintiffs  having  signed  the 
contract  in  Dublin  would  have  been  enough,  and  if  the 
case  rested  on  the  first  count  and  the  failure  at  Santan- 
der to  take  the  flour  on  board,  there  would  be  a  difficulty 
in  holding  that  any  part  of  the  cause  of  action  arose  in 
the  jurisdiction,  but  that  the  order  might  be  sustauiod 
on  the  other  counts,  and  it  was  a  fit  case  for  so  doing 
(Macken  v.  EUis,  Q.  B.,  Jan.  17,  1874). 

Election  petition;  inspection  of  ballot-papers— Motion, 
on  behalf  of  petitioner,  for  inspection  of  ballot-papers. 
The  sheriff  had  retumcKl  that  tnere  was  an  equality  of 
votes  for  each  candidate,  but  be  had  rejected  some 
votes,  the  voters  having  marked  their  votes  inside  the 
space  in  which  was  the  candidate's  name.  On  behalf 
of  the  respondent,  it  was  submitted  that  counsel  should 
be  present  at  the  inspection,  as  the  question  would 
probably  be  whether  toe  marks  were  so  placed  as  to 


lead  to  identification ;  that  it  was  desirable  this  should 
be  allowed,  as  in  a  case  of  forgery ;  and  that  the  result 
might  determine  whether  or  not  the  prosecution  of  the 
petition  would  be  continued.  Barut,  J.,  said  that  this 
was  not  usual,  and  as  this  was  a  motion  by  the  peti- 
tioner, he  would  for  the  present  follow  the  precedent  of 
the  Tyrone  cose,  and  make  no  order  as  to  permitting 
counsel  to  be  present ;  but,  if  it  were  found  that  there 
was  any  practical  inconvenience  or  disadvantage  arising, 
in  consequence  of  not  having  the  presence  of  any  person 
not  specified  in  the  order,  the  parties  might  make  any 
application  they  might  be  advised  {Re  Athlone  Election 
Petition,  Q.  B.  Chamber,  Feb.  18,  1874  ;  before  Babrt, 
J.). 

Disdidmer  of  lease  by  assignees  in  bankr^atey ;  time 

extended. Clay,  solicitor,  on  behalf  of  the  assignees  of 

the  bankrupt,  applied  for  an  extension  of  time  under 
B.  A.  Act,  1872,  s.  98,  to  take  or  disclaim  a  lease  of 
lands  held  by  the  bankrupt,  stating  that  the  circum- 
stances of  the  case  made  it  necessary  in  the  opinion  of 
the  assignees.  Collins,  solicitor,  opposed  on  behalf  of 
the  landlord,  on  the  ground  that  it  was  only  fair  to  him 
that  the  decision  should  be  made  as  quickly  as  possible. 
.  Miller,  J.,  granted  an  extension  of  time  to  September 
1 8,  the  assignees  undertaking  to  pay  the  rent  of  tne  lands 
up  to  that  date  if  they  then  disclaimed  the  lease  C/n  Re 
BoyU;  Ba.,  July  22,  1873.) 

Debtors  Act,  1872 ;  judgment  for  debts  before  and  after; 
amendment In  an  action  by  a  lessor  against  the  execu- 
tors of  a  lessee,  on  a  covenant  in  a  lease,  to  recover  two 
half-years'  gales  of  rent — one  of  which  accrued  due  May 
1,  1872,  be&re  the  death  of  the  lessee,  and  the  passing  of 
the  Debtors  Act,  and  the  other  of  which  accrued  before 
his  death,  but  after  the  passing  of  the  Act — judgment  was 
recovered  against  the  defendants  for  the  whole  debt 
(£108)  and  costs,  on  January  15,  1874.  It  appeared 
that  the  defendants  had  since  abandoned  the  lands  and 
had  possessed  themselves  and  disposed  of  all  the  other 
assets.  Colguhoun,  on  behalf  of  the  plaintiff,  moved  for 
liberty  to  issue  a  ea.  sa.  on  foot  of  the  portion  of  the  debt 
due  before  the  Act  or  to  amend  t  he  judgment  Dowse, 
B.,  said  that  if  the  first  alternative  could  be  granted,  it 
should  have  been  applied  for  on  notice,  but  that  he 
would  give  liberty  to  amend  the  judgment  by  striking 
out  all  the  causes  of  action  accruing  subsequent  to 
August  6,  1872  (Shau}  v.  Dunlop,  Con  Ch.  February  17, 
1874.) 

Debtors  Act,  section  7 ;  delay  in  marking  judgment. — 
A  plaintiff  having  issued,  Jan  13,  1874,  a  writ  under 
the  ijummary  Procedure  on  Bills  of  Exchange  Act,  on 
the  same  day  procured  an  order  under  the  Debtors 
Act,  B.  7,  for  the  arrest  of  the  defendant,  who  was 
about  leaving  the  country,  under  which  defendant  was 
to  be  imprisoned  for  two  months  unless  security  given. 
The  defendant  was  arrested,  but  although  the  plaintiff 
was  entitled  to  judgment,  Jan.  28,  no  defence  being 
filed,  the  plaintiff  omitted  to  mark  judgment.  The 
defendant  assigned  all  his  property  to  trustees  for  the 
benefit  of  his  creditors,  and  there  was  no  way  in  which 
the  plaintiff  could  realize  the  fruits  of  a  judgment  if 
marked.  Weir,  for  defendant,  now  moved,  that  he  be 
discharged  from  custody.  S«>sds,  contra.  Dowse,  B., 
held  that  he  had  power,  under  the  6th  6.  O.,  1872,  to 
order  defendant's  discharge ;  and  as  it  was  avowed  that 
there  was  nothing  to  be  gained  by  marking  judgment, 
and  that  the  defendant  was  sought  to  be  detained  for 
the  mere  purpose  of  pressure,  ordered  that  he  should  be 
discharged  at  the  end  of  a  week  imless  final  judgment, 
marked  meantime,  and  if  marked,  that  the  defendant 
be  thereupon  discharged  (JieUer  v.  Byrne,  Con.  Cb., 
Feb.  17,  1874). 
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llemittmg  aeion  far    breach  of  promise Colquhwm 

moTed  to  remit  to  the  Civil  Bill  Coiirt,  under  C.  L.  P.  A. 
Act,  1870,  s.  5,  an  action  for  breach  of  promise  of  mar- 
riage claiming  £500  damages.  M^LaugUin,  contra :  In 
this  case  the  amount  claimed  is  over  £40,  and  for  that 
reason  the  Court  has  no  power  to  remit  the  action ; 
O'J/eoro  T.  Cummins,  7  Ir.  L.  T.  R.  160;  Cruise  v. 
Lenehan^  Ir.  R.  6,  C,  L.  220.  Motion  refused  with  costs 
{Cuddeny.  O'Briea,  Con.  Ch.  Feb.  13,  1874;  before 
BaiutT,  J.) 

tUmUing  action  of  tort;  C.  L.  P.  A.  Act,  1872,  a.  6  ; 
ruiAfa  means. — Action  for  false  arrest  and  malicious 
prosecntion.  Falconer,  for  the  defendant,  moved  that 
the  plaintiff  should  give  security  for  costs,  or  that  the 
case  should  be  remitted  to  the  Recorder's  Court.  The 
plaintiff  was  a  carter  to  the  defendant,  a  dairyman. 
liiftd,  for  plaintiff,  opposed ;  and  read  an  affidavit  of 
plaintiff,  which  stated  that  the  plaintiff,  on  an  average, 
made '12s.  per  diem ;  and  further,  that  the  case  was  a 
fit  one  to  be  tried  in  the  Superior  Court,  as  the  plaintiff 
had  been  given  into  custody  to  a  policeman,  locked  up 
for  a  night,  and  charged  in  the  morning  with  having 
committed  a  felony,  by  the  defendant,  before  a  magis- 
trate, who  dismisseid  the  charge.  Motion  granted  (Ermis 
v.  Murphy,  Con.  Ch.,  before  Dowsb,  B.,  Feb.  18,  1874). 

Remitting  action ;  question  of  forgery. — Holmes  moved 
to  remit  an  action  for  £36,  of  which  £25  was  claimed  oa 
a  bill  of  exchange,  and  the  rest  for  goods  sold.  The  de- 
fendant alleged  that  the  bill  was  a  forgery.     McLaughlin 

opposed  the  motion.     Barrt,  J A  s  there  is  a  question 

of  forgery  raised  I  think  that  is  good  cause  why  the 
case  diould  be  tried  in  the  Superior  Court.  Motion 
refused,  plaintiff's  costs  to  be  costs  in  the  cause  (Uackelt 
V.  JJ'AeiU,  Con.  Ch.  Feb.  14,  1874.) 

THE  LIBKETY  OF  THE  BAR. 
Clarendon  is  at  much  pains  to  show  thnt  tbe  rebellion 
atfainat  Charles  1.  was  not  brought  about  by  the  levying  of 
nhi).  money,  but  by  the  decision  of  the  Exchequer  Chnmber 
in  favour  of  the  alleged  right  of  the  King  to  levy  the  tnx. 
The  people  for  various  reasons  submitted  to  the  tax  as  an 
imposition  by  the  State  ;  "  but  when  they  heard  this  de- 
manded in  a  Court  of  Law  as  a  right,  and  found  it,  by  sworn 
judges  of  the  law,  adjudged  so,  npon  such  grounds  and 
reasons  as  every  bystander  was  able  to  swear  was  not  law, 
and  itu  had  lost  the  pleasure  and  delight  of  being  kind  and 
dutiful  to  the  King,  and  instead  of  giving,  were  required  to 
pay,  and  by  a  logic  that  left  no  man  anything  which  he 
might  call  his  own  ;  they  no  more  looked  npon  it  as  the  case 
of  one  man  hut  the  case  of  the  kingdom,  nor  as  an  imposi- 
tion laid  opon  them  by  tbe  King,  but  the  judges,  by  which 
they  thought  themselves  bound  in  conscience  to  tbe  public 
jusaee  not  to  submit  to."  Tn  like  manner  we  think  no  careful 
student  of  the  French  Revolution  can  fail  to  see  thnt  it  waa 
munly  due — not  to  the  monnpoliea  oT  the  nobles  and  the 
consetjoent  imposition — but  to  tbe  impossibility  of  the 
people  obtaining  justice.  The  Courts  of  Justice  were  tainted 
by  a  eormpt  influence.  There  may  have  been  some  magis- 
trates who  did  not  bow  their  knees  to  the  Baal  of  Aristo- 
ctacy  and  Property  ;  but  the  people  naturally  and  inevitably 
distrofted  the  impartial  as  well  as  tbe  particd  administrators 
of  the  law.  Nor  is  it  unduly  straining  the  argument  to  say 
that  the  American  Civil  War  was  principnlly  the  result  of  a 
just  or  unjust  distrust  of  the  Supreme  Court.  Tlie  imme 
diate  caose  of  secession  was  the  election  of  a  President  who 
represented  the  party  resolved  to  destroy  the  institution  of 
negro  slavery,  by  defining  its  limits  and  not  allowing  its  ex- 
tension to  the  territories  of  the  Union  ;  but  tbe  passions  of 
the  contending  sections  had  been  inflwned  to  the  pitch  of 
civil  strife,  by  the  decision  of  Chief  Justice  Taney  on  the 
Fngitive  Nlave  Law.  Those  who  read  history  for  instruc- 
tion and  not  merely  for  amusement,  see  that  civil  discord  is 
not  so  often  caused  by  bad  laws,  as  by  the  unjust  adminis- 
tration of  the  law,  or  by  a  want  of  confidence  in  the  impar- 
tiality of  the  judges.  The  apophthegm  that  a  judge,  like 
Cesar's  wife,  ahoold  not  only  be  pnre^  bnt  above  suspicion. 


is  trite  and  true.  Only  those  communities  of  which  the 
interpreters  and  administrators  of  the  law  are  trustworthy 
and  trusted,  can  be  assured  of  civil  peace  and  national  pro- 
gress. 

The  immunity  of  England  from  revolution  since  1688  is 
remarkable.  Our  laws  were  not  perfect,  and  our  legislative 
liislory  is  for  the  most  part  a  record  of  change  and  reform. 
But  all  this  time  there  lias  been  no  question  about  tbe  fair 
administration  of  the  l&w.  The  wise  clanse  in  the  Act  of 
Settlement  which  deprive<l  the  Crown  of  the  right  to  re- 
move judges  at  pleasure,  and  enacted  tliat  "  judges'  com- 
missionB  be  made  qvamdiu  se  bene  gaserint,  and  their 
salaries  ascertained  and  established,"  rendered  the  judges 
independent,  and  from  that  date  there  has  been  no  suspicion 
of  their  being  influenced  by  the  Soverei^.  Moreover,  our 
plan  of  nomination  and  selection  has  answered  admirably, 
'The  appointment  of  the  judges  is  virtually  vested  in  respon- 
sible ministers  of  the  Crown,  bat  not  less  virtually  are  the 
candidatespublicl;  nominated — we  might  almost  say  elected 
— for  no  minister  ventures  to  give  a  judgeship  to  a  barrister 
who  has  not  by  the  discretion  of  solicitors  and  the  approval 
of  litigants,  attained  to  high  standing  in  his  profession. 
Combined  with  the  independence  and  proved  ability  of  the 
judges  there  has  been  the  nnrestrained  liberty  of  the 
advocate;  and  the  freedom  of  the  advocate  is  as  necessary 
for  the  due  administration  of  justice  as  is  the  independence 
of  the  judge.  For  these  and  other  reasons — we  must  not 
forget  the  benefit  of  justice  being  administered  before  the 
whole  nation  by  the  agency  of  the  presii — not  only  has  there 
been  an  impartial  administration  of  justice,  but,  what  is  of 
equal  consequence,  there  has  been  perfect  faith  in  the  in- 
tegrity of  tbe  Courts  of  Law.  It  has  happily  become  a 
habit  with  all  classes  of  Englishmen  to  treat  our  judges  with 
a  marked  and  becoming  deference.  We  trust  that  this 
noble  and  most  beneficial  faith  may  never  be  shaken  either 
with  reason  or  from  base  ceJumny. 

Holding  these  views,  we  were  profoundly  impressed  by 
the  eloquent  exordium  of  the  summing  up  of  the  Lord  Chief 
Justice  of  England  in  Seg.  v.  Oattro.  It  was  a  stern  and 
dignified  rebuke  ;  but  there  is  no  member  of  the  profes- 
sion, and,  we  may  add,  no  gentleman  not  in  the  profession, 
who  will  think  Dr.  Kenealy  does  not  deserve  tbe  repri- 
mand. We  cannot  express  the  surpise,  pain,  and  indigna- 
tion, which  we  have  felt  at  the  conduct  of  the  learned 
counsel.  We  thought  it  our  duty  to  abstain  from  comment ; 
but  it  is  now  our  duty,  as  a  representative  of  the  profession, 
to  declare  our  empliatic  agreement  with  the  rebuke  of  the 
learned  judge. 

The  two  offences  of  Dr.  Kenealy  were  his  slanderous  im- 
putations and  statements  about  the  witnesses  for  the  prose- 
cution, and  bis  treatment  of  tbe  jndgea  As  to  the  latter, 
the  offence  is  aggravated  by  the  fact  that  the  offender  was 
specially  bound  to  treat  the  judges  with  respect.  What 
would  have  been  said  if  a  witness,  perhaps  a  very  ignorant 
person,  had  dared  to  insult  tbe  Bench  !  The  public  would 
have  been  vexed  and  surprised  if  the  offender  bad  not  been 
punished.  But  here  we  have  a  person,  a  barrister,  a  Queen's 
counsel,  who  ouj,'lit  to  set  an  example  of  good  behaviour  in 
a  Court  of  Justice,  beinggnilty  of  conduct  towards  the  judges 
that  is  happily  altogether  without  precedent.  The  Lord  Chief 
Justice  says,  "  We  were  met  by  contumely  and  disrespect, 
by  insult,  by  covert  allusions  to  Scroggs  and  Jeffries — 
judges  of  infamous  repute — as  if  in  days  when  such  a  spirit 
as  theirs  animated  the  administration  of  justice,  the  learned 
counsel  would  not  have  l>een  quickly  laid  by  the  heels  and 
put  aside."  Tbe  abevirdity  of  the  allusion  to  Scroggs  and 
Jeffries  does  not  in  any  degree  excuse  the  slimderous  insult. 
Why  did  Dr.  Kenealy  so  flagrantly  misconduct  himself  t 
The  Lord  Chief  Justice  said  it  would  appear  to  be  "through 
a  desire  to  produce  an  effect  upon  the  outside  world,  and  to 
lead  them  to  suppose  that  the  counsel  on  his  side  of  the 
case  are  treated  unfairly."  How  do  we  know  that  tbe  foul 
aspersions  of  Dr.  Kenealy  did  not  instigate  the  ignorant 
mob  to  attack  Mr.  Hawkins  1  Dr.  Kenealy  appeared  to 
boast  of  his  courage  in  attacking  the  judges.  Unless  there 
is  moral  restraint,  what  courage  is  needed  for  a  wrongful 
act  that  can  be  done  with  impunity !  Dr.  Kenealy  knew 
very  well  that  he  could  not  be  punished.  The  Benchers  of 
the  Inns  have  no  authority  to  interfere  with  the  demeanour 
of  counsel  in  Court.    The  judges.  Dr.  Kenealy  kne  w,  would 
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not  be  provoked  into  depiiviiig  the  defendant  of  the  Bervices 
of  his  coansel.  Dr.  Keuealy  did  not  display  courage.  It 
was  not  couargeouB  but  cowardly  to  insult  the  judges,  who 
were  forced  to  submit  to  the  insult.  He  who  bullies  an 
unarmed  and  bound  captive,  might  as  well  boast  of  being 
brave. 

Dr.  Kenealy  seems  to  have  been  annoyed  because  the 
learned  judges  again  and  again  interfered  with  his  address. 
Why  did  the  judges  interfere  I  The  Lord  Chief  Justice 
assigns  a  sufficient  reason  : — 

"  Our  position  was  rendered  painful  also  from  the  fact 
that  we  had  again  and  again  to  interfere  with  the  address  of 
the  learned  counsel  in  order  to  correct  misstatements  and 
misrepresentations  which  could  not  be  allowed  to  pass  with- 
out such  interference  on  our  part.  When  witnesses  are 
misrepresented,  when  evidence  is  misHtated,  when  facts  are 
perverted— and  that  not  for  the  purpose  of  argument  in 
the  cause,  but  in  order  to  lay  the  fo\indation  of  foul  im- 
putations and  unjust  accusations  against  parties  and  wit- 
nesses— when  one  unceasing  torrent  of  invective  and  foul 
slander  is  sent  forth  wherewith  to  blacken  the  character  of 
men  whose  reputations  have  been  hitherto  without  reproach, 
then  it  is  impossible  for  judges  to  remain  silent" 

As  we  have  remarked,  the  liberty  of  the  bar  is  essential  to 
the  proper  administration  of  justice.  A  fettered  advocate 
can  no  more  do  his  duty  to  a  client  than  a  dependent  judge 
can  be  trusted  to  be  just  to  a  litigant  We  are  not  support- 
ing the  extravagant  and  false  doctrine  that  an  advocate  is 
to  do  anvthing  for  his  client  The  true  doctrine  is  that  of 
the  Lord  Chief  Justice  that  an  advocate  must  seek  to  win 
per  fat,  and  not  ptr  ntfat.  But  it  is  necessary  to  leave  to 
the  discretion  and  honour  of  the  advocate  what  is  fai  and 
what  is  iiefat  in  the  particular  case.  Directly  an  attempt  is 
made  to  linf^t  the  discretion  of  an  advocate  there  is  sure  to 
be  a  hiuderance  to  the  cause  of  justice.  A  counsel  is  not 
infallible.^  Suppose  lie  were  held  legally  responsible  for  what 
he  does  in  Court— that  is,  suppose  he  were  liable  to  an 
action  for  defamation  of  charaoteiv-how  could  he  then  do 
hii  best  for  his  client  ?  How  could  he  be  expected  to  break 
down  the  credibility  of  a  witness,  according  to  his  instruc- 
tions, when  an  error  in  those  instructions,  or  a  slip  of  the 
tongue  in  the  heat  of  advocacy,  would  render  him  liable  to 
the  trouble  and  costs  of  an  action,  and  peibaps  to  the  pay- 
ment of  heavy  damages  ? 

Ihis  liberty  of  the  bar  is  a  tremendous  tmat,  and  hitherto 
it  has  been  rarely  abused.  But  if  such  conduct  as  Dr. 
Kenealy's  were  common,  nay,  if  it  were  to  be  r^ieated  a  fevr 
times,  what  would  happen!  Does  anyone  ima^ne  the 
public  would  submit  to  such  a  cruel  and  wicked  injustice  ? 
Would  the  bar  be  allowed  to  blacken  the  characters  of  men 
and  women,  of  the  living  and  the  dead  ?  There  would  be  a 
demand  for  the  suppression  of  the  advocate  that  no  Govern- 
ment or  Parliament  could  resist  Thus,  in  interfering  with 
the  address  of  Dr.  Kenealy,  the  judges  did  not  interfere 
■mth  the  liberty  of  the  bar.  They  interfered  with  a  gross 
abuse,  which,  if  permitted,  would  be  fatal  to  the  cherished 
liberty  which  is  necessary  for  the  advocate,  because  it  is 
necessary  for  his  client,  which  ia  allowed  to  the  bar  for  the 
public  good,  and  which,  we  repeat  is  essential  to  the  due 
administration  of  justice.  We  have  no  fear  that  Dr. 
Kenealy's  example  will  be  followed,  and  we  rejoice  that 
the  Lord  Chief  Justice  of  England  has  vindicated  the  honour 
of  the  bar,  defended  the  liberty  of  advocacy,  and  upheld  the 
sacred  dignity  of  the  bench— Zato  JoumaL 


THE  NON-REGISTBATION  OF  MORTGAGES 
INCLtTDING  FIXTUBEa 

Once  more  a  decision  has  been  given  upon  the  question  of 
the  necessity  for  registering  as  a  bill  of  sale  a  mortgage  of 
premises,  including  the  trade  fixtures ;  but  the  judge  who 
decided  it  was  able  to  hold  that  the  case  was  governed  by 
the  recent  decision  of  Ex  parte  Daglith,  re  Wilde  (29  L  T. 
Rep.  N.  S.  168  ;  L.  Kep.  8  Ch.  1072).  The  last  decirion 
was  Meux  v.  Allen,  before  the  Master  of  the  Rolls,  on  the 
22nd  ult.,  and  the  facta  were  these  :— The  defendant,  W. 
Allen,  being  entitled  to  the  possession  of  a  public-house^ 
and  to  certain  fixtures  and  fittings  upon  the  premises  for 
the  residue  of  a  tenn,  applied  to  the  plainti&  for  an  advance 


of  £800,  which  was  made  to  him  on  the  security  of  the 
house,  upon  the  terms  of  a  deed-poll  of  the  11th  August, 
1869,  whereby  Allen  agreed  to  execute  a  legal  mortgage 
when  required,  and  the  lease  was  at  the  same  time 
deposited  with  the  plaintiffs.  By  an  indenture  of  the  7th 
December,  1873,  the  defendant  Allen,  mortgaged,  by  way 
of  demise,  the  premises  comprised  in  the  lease  to  the 
plaiatiffs,  for  the  residue  of  the  term.  Neither  the  equitable 
deposit,  nor  the  mortgage  was  registered  nnder  the  Bills  of 
Sale  Act  Allen  subsequently  executed  two  registered  bills 
of  sale  to  the'other  defendants  of  the  fixtures  and  fittings  of 
the  house,  some  of  which  had  been  placed  there  before  the 
date  of  the  deed  poll,  and  some  nubsequently,  and  the  plain- 
tiSs  filed  their  bill  alleging  that  such  fixtures  formed  part 
of  their  security,  and  praying  an  injunction  to  restrain  the 
defendants  from  removing  them.  And,  as  we  have  said, 
the  Master  of  the  Rolls  held  that  the  case  was  governed  by 
Sz  parte  Daglith,  and  dismissed  the  bill. 

We  may  here  remind  our  readers  shortly  of  what  Bx  parte 
Daglitk  decided  and  the  decisions  which  it  aSeoted.  There 
was  a  mortgage  of  premises  by  way  of  demise,  and  the 
mortgage  included  trade  fixtures — the  premises  being  a  mill, 
and  the  fixtures  machiueiy,  and  in  the  deed  there  was  a 
power  of  sale  of  the  machinery ;  fixed  and  movable,  either 
with  the  mill  or  separately.  And  the  decision  was,  that  so 
far  as  the  deed  dealt  with  the  fizturee,  it  required  registra- 
tion under  the  Bills  of  Sale  Act,  and  therefore  that  the 
fixtures  were  t%e  property  of  the  trustee  on  the  bankruptcy 
of  the  mortgagor.  This  decision  is  in  confirmation  of  Bt^ne 
▼.  Penmch  (24  L.  T.  Rep.  N.  8.  58),  and  Haxtrey  v.  BuOm 
(28  L.  T.  Rep.  N.  S.  S32 ;  L.  Rep.  8  Q.  B.  290),  but  is  not 
in  accordance  with  Boyd  7.  Shorrodc  (L.  Rep.  5  Eq.  72  ;  17 
L.  T.  Rep.  fT.  S.  197).  The  latter  case  turned  in  the  main 
upon  the  nature  of  tjie  fixtures,  being  looms  fastened  by 
nails  to  the  floors  of  a  cotton  mill  Yice-Chancellor  Wood 
there  followed  the  principle  which  was  laid  down  in  Ex  parte 
Barclay  (5  De  G.  M.  k  G.  403),  and  which  he  himseEf  fol- 
lowed in  Mather  v.  Prater  (2  K.  &  J.  636),  namely,  that  if 
the  tenant  has  affixed  to  the  freehold,  during  his  tenancy, 
articles  in  tucb  a  manner  as  to  make  it  appear  that  during 
the  term  they  are  not  to  be  removed,  aud  that  he  regards 
them  as  attached  to  the  property,  according  to  his  interest 
in  the  property,  then,  on  any  dealing  by  him  with  the  pro- 
perty to  which  these  articles  are  affixed,  the  Court  would 
presume  that  be  meant  to  deal  with  the  property  as  it  stood, 
with  all  these  things  so  attached,  and  to  pass  the. property  in 
its  then  condition.  In  Mather  y.  Prater  the  Vice-Chancellor 
had  applied  to  the  fixtures  which  would  pass  to  a  mortgagee 
of  the  leasehold  the  term  "  quasi-permanent" — those  articles 
whichare  affixedin  aquasi-permaneut  manner.  And  this  term 
was  approved  and  adopted  by  the  Court  of  Queen's  Bench, 
in  Longbottom  v.  Berry  (L.  Rep.  5  Q.  B.  123  ;  22  L.  T.  Rep. 
N.  S.  385),  all  the  machinery  in  that  case  which  was  annexed 
to  the  floor,  ceilings,  or  sides  of  the  building  in  a  "  quasi- 
permanent  manner'  by  means  of  bolts  and  screws,  being  held 
to  pass  to  the  equitable  mortgagee  of  the  fee. 

In  judging  of  these  cases  attention  must  be  directed  to 
the  distinction  between  mortgages  by  owners  of  the  freehold 
and  by  lessees  of  a  term,  pointed  out  by  Lord  Justice 
Mellish  in  Ex  parte  Daglith.  The  "cases,"  his  Lordship 
said,  "  where  the  mortgagors  have  been  freeholders,  ar« 
plainly  distinguishable,  because  a  freeholder  cannot  be  said 
to  be  in  possession  of  fixtures  which  he  has  put  up,  although 
the  same  things,  if  put  up  by  a  lessee,  would  be  trade 
fixtures  ;  for  in  point  of  law  the  machinery  affixed  to  the 
premises  is  just  as  much  part  of  the  premises  as  the  bricks." 
On  this  ground  Boyd  v.  Shorroek  has  bean  dissented  from, 
the  looms  having  been  put  up  temporarily  by  a  lessee  of  a 
term  for  his  convenience,  and  being  detadiable  without 
damage  to  themselves  or  the  freehold  ;  and  although  such 
fixtures  put  up  by  a  freeholder  would  pass  under  a  mort- 
gage of  the  freehold,  they  are  nevertheless  "in  the  posses- 
sion" of  a  leaseholder,  so  that  a  pledge  of  them  must  be 
registered  under  the  Bills  of  Sale  Act  In  Begbie  v.Pemindt, 
(24  L.  T.  Rep.  N.  S.  o8)  Vioe-ChanceUor  Mallins  said  he 
was  unable  to  nadetstand  the  grounds  of  Vice-Chancellor 
Wood's  decision  in  Boyd  ▼.  Shorroek;  and  in  Hawtreg  v. 
Butlin  (L.  Rep.  8  Q.  6.  290  ;  28  L.  T.  Rep.  N.  S.  632)  both 
Mr.  Justice  Blackburn  and  Mr,  Justice  Mellor  preferred  the 
decision  of  Vioe-ChanceUor  Mallins  in  Begbie  r.  Pemeielc  to 
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that  of  Vice-ChanceUor  Wood  in  Boyd  Y.SKorrock.  Mr. 
JuMioe  Mellorthought  that  Vice-Chancellor  Wood's  atten- 
tioo  oonld  not  have  been  called  to  the  interpretation  clause  of 
the  BiOs  of  Sale  Axst,  and  we  may  remind  our  readers  that 
"personal  chattels"  are  interpreted  to  mean  "goods,  fumi- 
tnne,  fixtures,  and  other  articles  capable  of  complete  deli- 
veiy,"  and  as  between  landlord  and  tenant,  lessor  and  lessee 
looms  fixed  by  nails  to  a  wall  for  the  convenience  of  the 
tenant  or  lessee,  are  clearly  fixtures,  and  are  in  the  ap- 
Mrent  poesesidon  of  a  tenant  or  lessee.  The  true  conatruc- 
noDof  the  Kllsof  Sale  Act  according  to  Lord  Justice  Mellish, 
is  that,  **  if  a  person  is  in  possession  of  fixtures,  then  he 
cannot  pledge  those  fixtures  so  as  to  give  a  title  to  the 
mortgagee,  except  by  an  instrument  which  is  to  be  rois- 
tered as  a  bill  of  sale."  This  passage  precedes  that  which 
we  have  already  quoted  as  to  the  distinction  between 
Biartgagesby  ireeholders  and  by  tenants  or  leaseholders,  the 
iredmlder  not  being  merely  in  possession  of  the  fixtures,  but 
they  being  a  part  of  his  freehold  :  and  Lord  Justice  James 
■aid,  "  When  you  once  arrive  at  the  fact  that  a  person  has 
the  propert^f  in  fixtures  as  distinct  from  their  connection 
with  and  wlhesion  to  the  freehold,  then  they  are,  in  my 
opinion,  the  very  class  of  things  which  were  intended  to  be 
provided  for  by  the  Bills  of  Sale  Act." 

The  Uw  is  made  quite  clear  by  the  cases  which  we  have 
referred  to,  and  it  is  plain  that  the  Master  of  the  Rolls 
oonM  not,  had  he  desired  it,  have  come  to  a  conclusion 
other  than  he  did  in  tttwc  v.  Allen  without  upsetting  a 
■tring  of  consistent  cases. — Lcao  Timet. 


COTJNTT  LEITRIM  ELECTION  PETITION. 

A  petition  was  lodged  to-day  (Friday),  by  Francis 
CBeinie^  of  Jamestown  Lodge,  county  Leitrim,  against 
the  retam  of  Wm.  Richard  Ormsby  Gore,  as  Member  of 
Puliameot  for  the  connty  Leitrim.  It  set  forth  that  John 
Brady,  Wm.  Richard  Ormsby  Gore,  and  the  petitioner, 
vei«  oandidatea  at  the  late  election,  which  was  held  on  the 
7th  in«t.,  and  the  returning  officer  returned  the  two  former 
••  duly  elected.  The  High  Sheriff,  Sir  Morgan  George 
Grafton,  Bart.,  was  the  returning  officer,  and  he  returned 
Mr.  Biaidy  duly  elected  by  a  majority  of  260  votes,  and  Mr. 
Crore  by  a  majori^  of  48  ;  and  that  the  nnmber  of  votes 
polled  for  the  former  waa  1,318 ;  for  the  latter  1,098  ;  and 
for  the  petitioner  l,0fi6.  But  petitioner  submitted  that 
tDch  letam  was  erroneous,  as  he  polled  1,128  votes,  and 
had,  therefore,  a  majority  over  Mr.  Gore,  and  should  have 
been  returned  as  elected  instead  of  him.  At  Keshcarrigan 
polling-station,  where  73  voters  voted  for  the  petitioner  and 
Sir.  Kady  respectively,  and  16  for  Mr.  Gore,  the  presiding 
offieer,  James  Francis  Moore,  after  putting  the  nnn^ 
questions  to  each  of  the  voters  on  entering  the  polling 
station,  delivered  to  each  a  voting  paper,  having  first  writ- 
ten on  the  back  of  it  a  number  corresponding  with  the  num- 
ber of  the  voter  in  the  rej^stiy.  The  voters  had  no  8Uf.pi- 
cion,  and  did  not  perceive  there  was  any  irregularity 
whatever  in  so  placing  the  figures  on  the  polling  papers, 
nor  had  they  any  act  or  share  in  the  irregularity,  which 
waa  entirely  the  act  of  the  presiding  officer.  On  the  fol- 
lowing Monday  the  returning  officer,  on  examining  the 
Toting  papers,  examined  the  back  of  each,  and  rejected  the 
73  votes  given  for  the  petitioner  and  Mr.  Brady,  and  the  16 
given  for  Mr.  Gore,  because  of  those  figures  on  the  backs 
of  the  voting  papers,  on  the  ground  that  they  were  marks 
by  which  the  voters  could  be  identified.  This  rejection  was 
objected  to  at  the  time  by  Mr.  Brady  and  the  petitioner. 
Knoe  the  election  the  presiding  officer  admitted  that  he 
wrote  the  figures  on  the  back  of  the  voting  papers.  In 
eondnsion,  petitioner  submitted  that  if  those  votes  had 
been  ooonted  instead  of  being  rejected,  he  would  have  been 
ntomed  by  a  majority  of  14  over  Mr.  Gore,  and  therefore, 
■oootdingly,  he  prayed  that  he  should,  with  Mr.  Brady,  be 
dedaied  the  sitting  member. 

The  solicitor  for  the  petitioner  is  Mr.  Kieman.  John 
FazreU  Byrne,  Esq.,  Drumsna,  county  Leitrim,  and  Mr. 
Patrick  Barrett,  of  Carrick-on-Shaimon,  grocer,  wine,  and 
tfiiit  merchant,  have  entered  into  the  necessary  recog- 
for  £1,000  in  respect  of  the  costs  of  the  petition. 


COBBESFONDEBCE. 


We  throw  open  the  oolnmns  of  thia  Joamsl  most  willingly  for  th« 
dlBcnasioii  of  subjects  of  Interest  to^  the  Profession ;  but  it  must  be 
anderstood  that  we  do  not  necessarily  agree  with  all  the  opinions 
expressed  by  our  corrufpondents. 

LeUert  and  communicationt  intended  fbr  publieaHaiH  and  addreued 
to  Tax  Editox,  SS,  Upper  Sactvilte-llrMt,  Duittn,  mtui  be  aul/ienticaled  . 
bn  the  name  of  the  writer,  not  nteeuartly  for  pubUcalion,  but «  a 
titarantee  of  good  faith. 


LAND  TRANSFER. 

TO  TBB  BOITOB  OF  THI  IRISH  LAW  TIIIES. 

Sia, — From  the  opinion  expressed  in  my  last  letter,  you 
will,  of  course,  be  aware  that  whatever  suggestions  I  hiave 
to  make  respecting  improvements  in  land  transfer,  they  will 
not  be  in  the  direction  of  the  present  "  Record  of  Title  " 
system,  which  I  hold  to  be  utterly  inadequate  to  the  pur- 
pose for  which  it  was  designed.  As  I  do  nut  approve  of  the 
Keoord  of  Title,  it  is  needless  to  say  that  I  am  not  favour- 
able to  the  suggestions  contained  in  Mr,  Dounell's  paper 
(Ib.  L.  T.,  Dec  20,  1878),  in  which  he  advocates  local 
Records  of  Title,  with  the  Clerk  of  the  Poor  Law  Union  as 
the  Recorder ;  nor  am  I  a  believer  in  the  numerous  bene- 
ficial results  which  he  is  sanguine  enough  to  think  would 
flow  directly  from  suoh  a  refoim.  14  as  I  believe,  the 
Record  of  Title,  conducted,  as  no  doubt  it  is,  by  an  edu- 
cated lawyer  experienced  in  matters  of  title,  is  objectionable 
and  dangerous,  what  could  we  expect  from  local  registries 
presided  over  by  the  Clerk  of  a  Poor  Law  Union,  wh<n 
liowever  exoellent  an  authority  npon  the  standard  con- 
sistency of  workhoase  soup,  is  certainly  not  an  authority 
upon  real  property  or  oonveyandog. 

I  suppose  I  am  safe  in  asserting  that  all  who  propose  any 
reform  or  improvement  in  land  transfer  admit  that  such 
reform  can  only  be  applicable  to  /utttre  tmnsactions  in 
landed  property,  and  that  there  is  no  process  by  which  we 
can  clear  the  titles  already  complicated,  save  by  a  declaration 
of  title  or  sale  in  the  Landed  Estates  Court.  On  this  assump- 
tion I  will  proceed.  Admittedly  the  chief  cause  of  com- 
plaint respecting  land  transfer  at  the  present  time  is  the 
delay  in  such  transactions.  It  is  the  wearisome  waiting 
npon  the  examination  of  title,  including  first  the  prepara- 
tion and  furnishing  of  an  abstract,  the  obtaining  of  counsel's 
opinion  npon  it,  and  getting  out  tilie  searches  in  Deeds  Office, 
and  afterwards  their  examination  by  counsel,  that  causes 
most  complaint.  Of  all  the  causes  of  delay,  I  tliiuk  that 
connected  with  the  searches  is  the  most  aggravating,  and 
when  the  search  is  obtained  it  contains  a  number  of  acts  of 
which  the  vendors  are  totally  ignorant,  but  which  turn  up 
as  what  are  technically  called  "  general  charges,"  or  acts  by 
some  person  of  the  same  name  as  the  person  searched 
against,  or  affecting  premises  of  the  same  name  as  those  to 
which  title  has  been  shown,  but  which  (although  in  a 
diffisrent  county)  are  returned,  because  the  person  who 
registered  it  was  not  as  definite  as  he  should  have  been  in 
his  description  of  the  premises.  Of  course,  the  evils  I  have 
referred  to  are  not  only  the  cause  of  delay,  but  also  of 
ex|)ense ;  but  I  think,  upon  the  whole,  the  former  is  con- 
sidered by  the  pnblio  the  greater  evil  of  the  two,  but  both 
dioold  be  removed  as  far  as  they  can  be  with  safety. 

The  plan  which  I  desire  to  bring  before  your  readers  has, 
at  least,  one  advantage,  namely — that  it  would  not  disturb 
the  existing  law  or  the  present  freedom  enjoyed  in  dealing 
with  land,  but  would  leave  landed  proprietors  the  same 
power  they  now  possess  of  settling  their  estates  to  such 
uses  and  limitations,  or  otherwise  dealing  with  them  as  they 
consider  most  beneficial. 

My  plan  is  simply  as  follows : — 

I  would  establish  in  the  R^stry  of  Deeds  Office  a 
Registry  of  Title,  which,  I  think  I  will  be  able  to  show, 
might  be  worked  witii  the  bnsiness  of  this  departpient  with 
convenience,  and  without  any  confusion.  Those  who  chose 
to  avail  themselves  of  its  provisions,  and  to  register  their 
estates,  should  sign  a  simple  requisition  to  that  effect,  and 
thereupon  the  R^strar  should  be  obliged  to  open  a  register 
of  that  property,  as  one  would  open  a  separate  account  in  a 
ledger,  to  which  register  a  number  should  be  atBxed,  begin- 
sing  witii  the  fint  title  registered,  and  so  on  consecutively 
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Iq  evory  tranaaotion  respecting  registered  land  this  nambor 
should  be  attached  to  the  memorial,  and  certified  by  the 
solicitor  to  be  the  correct  number  of  the  registered  title. 
The  memorial  should,  in  all  respects,  correspond  with  the 
ordinary  memorial  in  use,  and  should  be  entered  in  the 
books  of  the  office  in  the  usual  way  ;  but  it  should  be  the 
duty  of  tlie  Eegistrar,  in  the  case  of  a  memorial  with  a 
"title  number,"  also  to  enter  it  in  the  llegieter  of  Title 
indicated  by  the  number,  adding  on  the  register  the  refer- 
euce  to  the  memorial  itself  in  the  books  of  the  oSioe.' 

The  Register  of  Title  should  contain— (1)  grantor's 
name;  (2)  grantee's  name  ;  (3)  date  of  deed ;  (4)  characier 
of  deed  (mortgage  conveyance,  ftc.) ;  (6)  consideration,  and, 
as  I  have  said,  the  reference  number  of  the  memorial.  In 
all  tMsea  I  would  require  the  memorial  to  state  the  real 
consideration,  and  in  cases  of  settlement  or  deeds  of  trust, 
the  trusts  and  limitations  contained  in  the  deed  shortly 
abstracted,  and  the  accuracy  of  such  abstract  should 
be  certified  by  the  solicitor  registering  it.  In  cases  of 
land  the  title  to  which  was  so  rt^stered,  every  deed  to 
effect  it  should  be  registered  against  the  title,  and  unless  so 
registered  should  be  void  against  such  registered  land.  It 
may  be  asked— how  is  it  to  be  known  that  the  land  is  so 
registered?  Very  easily.  When  any  deed  afifecting  a 
registered  title  is  entered  in  the  index  books  of  the  ICegistry 
Office,  besides  the  ordinary  reference  number  indicatmg  in 
which  book  the  memorial  is  to  be  found  transcribed,  there 
should  be  added  the  Registry  of  Title  number,  so  that  any 
one  searching  in  the  Registry  of  Deeds  against  the  lands, 
would  at  once  come  upon  the  fiact  that  the  title  was 
registered,  just  as  now  they  come  upon  the  registiy  of  the 
&at  of  lands  being  recorded  in  the  Record  of  Title— with  this 
difference,  however,  that  they  can  in  the  latter  case,  at  once, 
in  the  same  office,  refer  to  the  R^stry  of  lltie,  where  they  will 
at  a  glance  learn  all  about  the  Utle  of  the  premises  searched 
against.  This  Registry  of  Title  would  have  this  advantage 
over  the  Record  of  Title — namely,  that  any  one  who  desired 
to  register  property  purchased  might  do  so  whether  it  had 
been  purchased  in  the  Landed  Kstales  Court  or  by  private 
sale,  out  of  Court.  Of  course,  to  open  a  register  of  title 
with  such  a  conveyance  would  not  be  any  warranty  of 
the  title  to  the  lands  antecedent  to  such  registry,  bat  it 
would  have  the  effect  of  making  a  title  in  course  of  time ; 
and  if,  as  has  been  proposed,  the  period  under  the  tStatute 
of  Limitations,  be  reduced  to  10  years  instead  of  !iO,  this 
result  would  be  materially  facilitated.  If  the  register  opens 
with  a  conveyance  for  substantial  value,  a  purchaser  may 
reasonably  suppose  that  the  title  has  been  fully  investigated 
by  the  grantee,  and  will  be  disposed,  if  there  is  a  clean 
register  following  such  conveyance  for  a  sufficient  number 
of  years,  to  take  the  property  upon  the  title  thus  shown. 
Of  course,  where  a  property  has  been  purchased  in  the 
Landed  Estates  Court  the  advantage  is  lar  greater,  for 
there  he  has  a  parliamentary  and  indefeasible  rout  to  the 
Rwistiy  of  Title. 

Id  cases  of  sub-division  of  restored  land  the  course 
would  be  simply  to  open  another  raster  with  another 
number,  which  number  would  appear  in  the  registry  of  the 
act  dividing  the  property.  For  example — A.  has  registered 
his  estate  of  Blackacre,  Register  of  Xitle^  621,  and  sells  a 
portion  of  it  to  B.  'ihe  conveyance  appears  on  the  Register 
of  Title^  521,  but  B  having  opened  a  new  register  for  his 
part,  the  number  of  the  new  register  is  mentioned,  so  that 
any  one  interested  in  that  part  can  refer  to  it,  where  he  will 
find  the  sub-title  and  all  transactions  respecting  it. 

The  practical  effect  of  the  system  I  have  suggested  would 
be,  that  in  the  case  of  registered  titles  a  vendor,  when  about 
to  furnish  his  title,  would  bespeak  at  the  R^istry  a  copy  of 
the  register  of  such  title,  which  would  be  lumished  with 
the  copies,  deeds,  or  it  may  be  with  an  abatract  of  the  title 
compared  with  the  original  deeds,  which  is  the  Knglish 
fashion,  and  upon  this  (if  the  title  were  not  too  simple  to 
require  counsel's  opinion),  counsel  wouM  advise  finaUy. 
There  would  be  no  direction  of  searches,  for  the  register 
would  contain  all  the  deeds  affecting  the  lands.  Ttia,  I 
think,  my  professional  readers  will  admit,  would  be  an  im- 
mense saving  of  time  and  of  expense  also.  The  priorities 
would  all  be  settled  by  the  register,  and  the  only  question 
-which  could  arise  would  be  on  the  construction  ot  the  deeds 
upon  it)  and  if  coansel  advised  good  title^  the  conveyance 


might  be  prepared  and  executed  without  further  delay,  the 
purchaser  s  solicitor  having  nothing  further  to  do  in  pro- 
tection of  his  client's  interestn  save  to  see  that  since  the 
copy  register  was  furnished  no  f  urtber  act  appears  upon  it. 
In  order  to  complete  the  scheme  I  have  sketched,  I  should 
require  that  recognizances  and  lit  pmdmi  should  be  regis- 
tered iu  the  Registry  of  Deeds  as  judgment  mortgages  are 
registered,  and  thus  they  would  appear  also  on  the  register. 
I  see  no  difficulty  in  this  being  dune  upon  the  affidavit  of 
the  solicitor  for  the  plaintiff  in  Chancery,  stating  (as  in 
affidavit  of  judgment  mortgage)  the  disposing  power 
over  the  lands  mentioned  of  the  person  sought  to  be 
made  responsible.  I  can  see  no  reason  why  the  same 
diligence  and  inquiry  should  not  be  necessary,  and  is  not  as 
practicable  in  the  case  of  recognizances  and  iu  pendeiu  as  in 
the  case  of  judgments.  If  this  were  done  there  would  be 
no  further  occasion  for  the  office  of  Registrar  of  Judgments, 
■and  much  expense  would  be  saved,  not  only  to  the  IState,  but 
to  every  person  dealing  in  laud,  who  in  every  case  now 
must  search  in  that  office.  I  would  further  require  that 
chattels  real  should  not  be  sold  by  the  sheriff  under  an 
execution  until  some  record  of  such  proceeding  were  lodged 
in  the  Jiegistry  of  Deeds  Office,  or  else  that  the  con- 
veyance £rom  the  sheriff  should  only  take  effect  from  its 
registry.  It  seems  to  me  very  unreasonable  that  in  trans- 
actions respecting  lands  held  under  such  title  the  purchaser 
shall  be  bound  to  search  up  to  the  last  moment  for 
executions  lodged  with  the  sheriff.  If  the  transfer  of  land  is 
to  be  faoilitattd,  the  purchaser  should  be  able,  in  one  place^ 
to  find  everything  reUtting  to  the  premises  he  is  about  to 
buy. 

There  is  one  other  point  I  would  like  to  add  to  my  plan 
to  make  the  Register  of  Title  more  complete,  but  I  would 
hesitate  to  make  it  compulsory — namely,  an  entry  of  the 
register  of  the  deaths  and  marriages  of  parties  interested  in 
the  roistered  land;  but  such  entries  should,  I  think,  be 
voluntary  and  not  absolutely  necessary. 

As  I  faav^  said,  X  would  make  the  registry  by  register 
number  imperative  in  all  cases  of  registered  laud,  and  fur- 
ther, make  it  plain  beyond  all  doubt  that  no  unregistered 
chai-ge,  legal  or  equitable,  whether  created  by  deed  or  agree- 
ment, or  by  simple  deposit  of  title  deed,  should  be  a  lien  upon 
registered  land.  This  would  make  the  possessiuu  uf  the  title 
deeds  to  registered  land  of  much  less  consequence,  and  enable 
the  owner,  if  all  his  title  deeds  were  lost,  to  make  title  from 
the  memorials  and  the  register  of  title.  Once  a  deed  was 
received  by  the  Registrar  and  entered  ou  the  Registry  of 
Title,  I  should  nut  allow  the  regularity  of  its  registry  to  ba 
open  to  question,  and  the  deed  should  be  cousitlered  regis- 
tered; but  I  would  give  power  to  the  Court  of  Chancery, 
on  evidence  of  a  deed  being  registered  against  wrong  lands, 
to  order  the  Registrar  to  remove  it  from  the  register — of 
course  on  notice  to  the  party  registering  it.  This,  however, 
would  scarcely  be  necessary,  as  it,  upon  ^reference  to  the 
memorial,  it  was  found  the  land  did  not  correspond  with  the 
registered  laud,  the  purchaser  should  be  satisfied,  as 
although  no  unregistered  act  could  be  a  hen  on  rej^istered 
hmd,  the  registry,  if  erroneous,  would  nut  make  it  a  charge. 
To  facilitate  reterence  to  the  registered  titles,  I  would  have 
an  index  to  them,  separate  from  the  ordinary  lands-index, 
so  that  any  one  wishing  to  satisfy  themselves  on  the  subject 
would  only  have  to  search  in  this  book,  for  which  a  small 
charge  should  be  made,  and,  if  the  lands  sought  for  were 
registered,  they  could  be  found  at  once. 

My  scheme  is  now  before  the  Legal  Profession,  and  I 
would  be  glad  to  answer,  in  your  columns,  any  questions 
respecting  it,  or  to  receive  any  practical  hints  which  the 
experience  of  my  professional  brethren  may  suggest.  It 
does  not  pretend  to  make  land  as  easily  transferable  as 
government  stock,  but  it  does  pretend  to  facilitate  such 
transfer  without  restricting  the  owners  of  land  in  dealing 
with  their  property,  and  to  do  so  without  establishing  a 
system  so  dangerous  that  it  can  only  be  carried  out  by  a 
system  of  caveats.  I  believe  such  a  system  as  I  have  sug- 
gested could  be  carried  on  without  the  expense  of  a  new 
establislmient ;  and,  being  both  simple  aud  safe,  that  it 
would  have  the  confidence  of  the  Legal  Profession. 
I  remain,  iiir. 

Your  obedient  servant, 

HiuiBT  T.  Diz. 
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TAXATION  OF  SOLICITOR'S  BILL  AFTBR 
TWELVE  MONTHS. 

In  re  SlmdU  Jh  Co.,  V.C3..  22  W.  B.  64,  L.  R.  19 
Eq.  826. 

"Rie  general  mle  as  to  the  special  draninstanoeB  on  proof 
of  -whidi,  under  6  k  7  Vicst  c.  73,  s.  87,  a  bill  of  coBt»  may 
be  ordered  to  be  taxed,  baa  been  clearly  laid  dovm  by  Wood, 
V.C. :— "  To  entitle  a  client  to  an  order  for  taxation  of  his 
■olicitnr's  bill  of  coats  after  the  expiration  of  twelve  months 
from  the  delivery,  he  mnst  show  one  of  two  thiags — either 
pressure  or  gross  overcharge,  amounting  to  what  this  Court 
designates  as  fraud."  (/»  re  SlroUter,  5  W.  K.  797,  3  K.  & 
J.  628).  Bat  although  this  is  useful  as  expressing  the 
principle  on  which  the  Court  generally  acts,  it  cannot  be 
looked  upon  as  an  exhaustive  definition  of  words  so  elastic 
as  "  special  circumstances,"  and  it  is  therefore  advisable  for 
the  practitioner  to  take  note  of  the  negative  cases  which 
limit  the  extent  of  this  expression.  In  this  point  of  view 
tlie  case  of  in  re  Elmilie  &  Co.  {vin  (up.),  is  of  some  value. 
A  regniar  trill  was  delivered  by  a  firm  of  solicitors  to  their 
clientB,  and  at  the  time  when  the  bill  was  delivered,  and 
for  more  than  twelve  months  afterwards,  the  relation  of 
solicitor  and  client  continDed.  The  clients  sought  to  have 
the  bill  taxed  after  the  expiration  of  this  period,  and  relied 
upon  the  continued  relation  as  a  special  circumstance 
within  the  meaning  of  the  S7th  section.  In  support  of  this 
contention  the  case  of  In  rt  NichoUon  (9  W.  R.  441,  3  D. 

F.  and  J.  93),  and  In  re  P (16  W.  R.  749),  were  cited, 

in  which  undoubtedly  expressions  occur  which  lead  to  the 
coBcIasion  that  the  continuance  of  the  relation  might,  in 
eonjnnction  with  other  dicamstances,  operate  upon  the 
mind  of  the  Court.  It  is  satisfactory  to  note  that  in  the 
recent  case,  Bacon,  V.C,  came  to  we  coDolusion  that  in 
none  of  the  aothorities  was  it  "said  or  meant  to  be  said" 
that  the  continnatioe  of  the  relation  nf  solicitor  and  client 
is  of  itself  sufScient  to  justify  a  reference  for  taxation  more 
than  twelve  months  after  the  delivery  of  the  bill. — Solici- 
tanf  Journal, 


COMMON  PLEAS  (WESTMINSTER). 

[From  the  Solieitort'  Journal.'] 

(Before  Lord  CoLBBlDea,  C.  J.,  Kxatino,  Bkett,  and 
HOMTHAH,  JJ.) 

Jon.  23 — In  the  Matter  of  an  Attorney. 

Oarth,  Q.C.,  on  behalf  of  the  Law  Society,  applied  for  a 
rule  calling  upon  an  attorney  to  show  cause  why  he  should 
not  be  struck  off  the  mU.  He  had  an  affidavit  of  Mr.  S., 
who  said  that  in  1871  he  became  responsible  for  the  debts 
of  a  person  named  H.,  who  became  insolvent,  and  as  H. 
had  already  employed  the  attorney  in  question,  Mr.  8. 
also  employed  him  to  pay  the  debts.  From  October,  1871, 
to  the  end  of  that  year,  various  specific  sums  were  sent  to 
the  attorney  to  pay  specific  debts,  and  in  February  he 
assured  Mr.  S.  that  all  the  debts  had  been  paid  and  the 
claims  discharged.  In  April,  1872,  Mr.  S.  was  astonished 
at  having  a  writ  issued  against  him  for  £21  7s.  7d.,  for 
which  he  had  paid  a  specific  cheque  in  December,  and  on 
the  same  day  an  execution  was  put  into  his  bouse  for  £46, 
bong  a  debt  and  costs  for  which  judgment  had  been  given 
in  December,  and  to  pay  which  a  specific  cheque  had  been 
«nt  to  the  attorney.  Mr.  8.  put  himself  into  the  hands  of 
another  attorney,  who  could  not  get  the  money  from  the 
attorney,  bnt  got  a  so-called  security.  He  then  placed  the 
matter  in  the  hands  of  the  Law  Society,  and  in  answer  to 
Mr.  WUIiamson's  demand  for  an  explanation,  the  attorney 
wrote,  not  denying  the  receipt  and  misappropriation  of  the 
money,  but  asserting  that  Mr.  S.  wu  mistaken  in  saying 
that  the  seoority  held  by  him  was  worthless,  as  it  was 
worth  £200  as  soon  as  a  decision  of  the  Scoteh  courts  should 
be  given.  Whatever  the  value  of  the  security,  the  Law 
SoGMty  had  nothing  to  do  with  it,  but  had  only  to  deal 
■itli  the  misappropriation. 

Hm  Coort  granted  a  role  niri. 


COURT  OF  BANKRUPTCY  (LONDON). 

Saturday,  Jan.  SI. 

[From  the  Lou  Timet.^ 

(Before  Mr.  Registrar  Sfkinq  Rioi,  sitting  as  Chief  Judge.) 

Ex  parte  NiooLL ;  He  NiooLL. 

Solicitor' i  coiti — SiglU  to  prove  for. 

This  was  an  appeal  from  an  order  of  Mr.  Registrar  Keene, 
whereby  he  refused  to  register  a  resolution  of  creditors. 

De  Qex,  Q.C.,  and  Bagley,  appeared  for  the  appellant ; 
Brougk,  for  Messrs.  Fntge  &  Co, ;  and  Finlay  Knight,  for 
other  creditors. 

The  debtor,  Mr.  Donald  Niooll,  carried  on  businees  at  63 
and  £9,  Pateruoster-roWj  as  a  wholesale  clothier  and  ware- 
houseman. Same  weeks  since  he  filed  a  petition  for  liquida- 
tion by  arrangement,  bis  debts  and  liabilities  being  stated  at 
£58,433,  with  assets,  inclusive  of  a  surplus  from  securities 
in  the  hands  of  creditors  fully  secured,  £20,391.  At  the  first 
meeting  of  creditors,  held  on  the  28th  November,  a  resolu- 
tion was  passed  for  the  acceptance  of  a  composition  of  7s.  in 
the  pound,  payable  by  instalments,  and  at  the  adjourned 
meeting,  which  was  held  shortly  afterwards,  the  resolution 
was  confirmed  ;  but,  upon  the  matter  being  brought  before 
the  registrar,  be  upheld  objections  made  to  certain  of  the 
proofs,  and  declined  to  register  the  resolution  on  the  ground 
that  tile  neceMary  majority  in  number  of  the  creditors  had 
not  assented  thereto.  The  debtor  appealed,  and  the  material 
points  involved  seemed  to  be  whether  a  solicitor  was  en- 
titied  to  prove  and  vote  in  respect  of  an  untaxed  bat  ad- 
mitted debt  for  costs,  and  whether  a  creditor,  who  had 
appointed  a  proxy  oould,  after  the  meeting  of  creditors,  sign 
a  resolution  in  favour  of  a  composition,  his  proxy  having,  at 
the  meeting,  signed  a  "  protest"  agninst  its  acceptance. 

His  HosoDB,  at  the  close  of  the  arguments,  held  that  a 
solicitor  wa^  entitlrd  to  pruve  and  vote  under  liquidation 
proceedings  in  re8p>  ct  of  costs,  although  the  bill  might  not 
have  been  taxed  at  the  time,  and  that  the  signature  of  the 
"  protest"  by  the  proxydid  not  operate  so  as  to  prevent  the 
creditor  from  signing  the  resolution  before  registration. 

The  result  of  the  order  will  be  to  render  the  resolution 
effectual. 


AFFOIITTHEirT- 


The  Right  Eon.  the  Attorney-General  has  appointed  Mr. 
P.  3.  M'Kenna,  of  the  Home  Bar,  as  Counsel  to  the  Board 
of  Excise  and  Inland  Revenue,  in  place  of  Mr,  William 
M'Looghlin,  resigned. 


LAW  STUBENTS'  JOTTENAL. 


LEGAL  AND  LITERARY  DEBATING  SOCIETY. 

The  usual  Weekly  Meeting  of  this  Society  will  be  held 
on  Thursday  evening,  the  26th  February,  at  63,  Lower 
Sackville-street.     Chair  to  be  taken  at  Eight  o'clock. 

SnBJEOT  POB  DXBATS  : 

"  Was  the  Loss  of  the  American  Colonies  injurions  to 
Britiuni" 

Spiakbrs : 

Affir.  Mr.  W.  Nolan.        |       Neg.  Mr.  A.  W.  Gamble. 


COUBT  PAFEB8. 


LANDED  ESTATES*  COURT. 

Sittings  for  next  Week  ao  tax  aa  same  are  appointed. 

Before  the  Hon.  JuDOi  FiuUTAOAir. 

MONDA  T. 

In  Chakbir. — F,  Stuart,  allocation. — Trustees  Johnston, 
do. — L.  Montfort,  do, — J.  O'N.  Brennan,  proposal. — E  E. 
Widdnp,  do.— W.  Blair,  from  19th. 
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THE  IRISH  LAW  TIMES 


[Feb.  21, 


R*  In  CouKT. — jr.  Shnldham,  to  be  mentioned. — F.  Hender 
son,  as  to  costs. — ^Anne  Green«  and  another,  re-entrji  final 
schedule.^-J.  Flanagan,  do, — N.  Hone,  objeotion. — S.  W. 
H.  Browne,  order  to  proceed. — Marqnis  Waterford,  objection 
to  rental.— E.  OlCeeffe,  2  notieefl  from  19th.— Reyerend 
G.  BuU,  ditto. 

Before  Exahinxb  (Mr.  Dobbs). 
W.  Jaok,  proofe.— K.  R.  Campion,  do.— D.  M'Nolty,  do. 


TUESDAT. 

In  Cbahbbb.— H.  Mahonj,  from  17tb.— W.  De  B  nigb 
allocation. 

Ik  Coubt.— Earl  Damly,  final  schedole. — G.  J.  Shell, 
do. — Reverend  L.  Arthur,  do. — E.  Moran,  do. — 'ff.  Cox, 
tenant's  objection. 

Before  Examinib  (Mr.  Dobbii). 
Executors  Mullins,  rental. — ^T.  J.  Lannigan,  ditto. 


WEDNESDA  T. 

In  Cbakbbb. — E.  D.  Barry,  as  to  No.  8  on  schedule. 

In  Court. — M.  Rjan,  from  4th. — ^Assignees  Birmingham, 
ftom  18tb. — R.  King,  final  schedule. — ^Trustees  Despard, 
do. — R.  RawsoD,  ditto. 

Before  EzAMimt  (Mr.  M'Donnell). 

M.  MTTaims,  rental— T.  Murphy,  vouch.— T.  N.  E. 
O'Hallorao,  do. — A.  C.  Gaffiikin,  do. — Lord  Lisle,  ditto. 


TBURSDA  T. 
"Baton  EzAMlBaB  (Mr.  M'Donnell). 
M,  W.  Fitzmanrice,  for  deeds. 


PRIDA  Y. 

BALKS  AT  12  o'clock. 


R.  6.  Bbiitklbt. — 1  lot. 

ANN!  WiLME.— 1  lot. 

Tbubtbis  Tati.— 1  lot. 

D.  Dalt  and  anotbib. — 1  lot. 

W.  G.  Gbabam.- 2  lots. 

Before  BxAxnm  (Mr.  Dobbs). 

Trustees  R.  Hynes,  rentaL — John  Patton,  do. — Church 
GommissioDSrs,  ditto. 


LANDED  ESTATES'  COURT. 

SALBB. 

February  6th,  before  the  Hon.  Judob  Flanaoav. 

CotntTT  Oalwat. — The  estate  of  Nicholas  Kirwin,  owner 
and  petitioner.  Fart  of  the  lands  of  Qainaltagb,  held  in 
fee-simple :  containing  271lk  Ir.  6p.  Sale  ac|]Oumed. 
Solicitor,  H.  T.  Qraham. 

Conmr  Cablow. — The  estate  of  Elizabeth  E.  Widdup, 
owner  and  petitioner.  Fart  of  the  manor  of  Clonegal, 
Cronesgrove,  Lackabeg,  and  Eilda-dn  village,  oontaining 
890a. ;  held  in  fee-&rm.  Sale  adjourned.  Solicitors, 
Meuri.  J.  D.  Meldm. 

CiTT  ov  DuBLiir. — The  estate  of  R.  S.  Hawkswotth  and 
others,  IVustees  of  W.  W.  Despaid,  owners  and  petitioners. 
House  and  premises,  76,  Thomas-street,  held  for  lives  re- 
newable for  ever;  profit  rent,  £47  Is.  7d.  Sold  to  Mr. 
Richard  Despard,  for  £810.    Solicitor,  T.  Turpm. 

CouiTTT  OF  Dublin. — The  estate  of  Anne  O'Neill,  owner ; 
the  Royal  Land  Building  and  Investment  Society,  peti- 
tioners. Three  houses  and  premises  in  Brighton-square, 
Bathgar,  held  under  a  lease  for  4fiO  years  ;  profit  rent,£89. 
Sold  to  Mr.  Whitsitt,  for  £646.    SoUdtor,  S.  Tkompton. 


ConvTT  Abhaoh. — ^Tbe  estate  of  Robert  Kiog,  owner ; 
the  Provincial  Bank  of  Ireland,  petitioner.  A  perpetual 
rent  of  £14  17s.  Id.,  issuing  out  of  part  of  BallycuUen  and 
the  townland  of  Sbanmullagh,  containing  100a. ;  held  in 
perpetuity.    Solicitors,  Longfield,  Davidton,  and  Kelly. 

CooHlT  Mbath. — The  estate  of  Gerald  O'Ferrall,  owner 
and  petitioner  ;  and  snother  matter.  The  lands  of  Bma- 
lanstowu,  in  the  barony  of  Fore,  containing  127a. ;  held  in 
feefann ;  profit  rent,  £126  16s.  Sd.  Sold  to  Mr.  Heory 
C.  C.  Singleton,  for  £8,020.    Solicitor,  /.  T.  Hindi. 

ConuTT  W«XK)BD,— The  estate  of  T.  S.  Hagerty,  owner 
and  petitioner.  Part  of  the  lands  of  Lower  Kilbride,  con- 
taining 105a.  Ir,  3p. ;  held  under  lease  for  999  years  ;  profit 
rent,  £67  lOs.  Sale  adjourned.  SoUdton,  L.  W.  Corcoran 
and  iSoii. 

CODMTT  WaxpOBD. — The  estate  of  Henry  Lambert  and 
others,  owners ;  North  British  and  Mercantile  Insurance 
Company,  petitioners. 

Lot  10. — Life  estate  of  owner,  in  part  of  the  lands  of 
Tellarought,  containing  306a.  ;  held  under  fee-farm  grant ; 
profit  rent,  £218  128.  8d.  Sold  to  Mr,  Uavid  Beatty,  for 
£1,625. 

Lot  12, — Fait  of  same  lands,  containing  262a,  Ir,  26p, ; 
profit  rent,  £194  19b.  Id.     Sold  to  same,  for  £1,800. 

Lot  14.— The  mansion  house  and  demesne  of  Camagfa, 
oontaining  753a, ;  profit  rent,  £446  18s,  3d,  Sold  to  same, 
for  £5,400,     Solicitor,  M.  Larkin. 

CiTT  OF  Dublin, — The  estate  of  Gregoiy  Murphy, 
owner  ;  John  Daly,  petitioner. 

Lot  1. — 31,  Kingsland  Park,  held  under  lease  for  147 
years,  from  1867 ;  profit  rent,  £23  2s.  6d.  Sold  in  trust, 
for  £170. 

Lot  2. — 32,  Kingsland  Park ;  profit  rent,  £25  lOs,  Sold 
for  £180. 

Lot  8,-83,  KingsUud  Park  ;  profit  rent,  £26  lOa,  Sold 
for  £210, 

Lot  4,-1,  Walworth-road ;  profit  rent,  £33,  Sold  to 
Mr.  Frederick  Stokes,  for  £225, 

Lot  5,-2,  Walworth  road ;  profit  rent,  £28.  Sold  to 
Mr.  George  Dnnlevie,  for  £195, 

Lot  6.-3,  Walworth-road ;  profit  rent,  £28,  Sold  to 
Mr.  Richard  Gamble,  for  £210. 

Lot  7.-4,  Walworth-road  ;  profit  rent,  £28.  Sold  to 
samei,  for  £190. 

Lot  8.-5,  Walworth-road;  profit  rent,  £28,  Sold  to 
Mr.  Thompson,  for  £195, 

Lot  9,-6,  Walworth-road;  profit  rent,  £28.  Sold  to 
same,  for  £205. 

Lot  10, — 7,  Walworth-road ;  profit  rent,  £30.  Sold  to 
same^  for  £246.    Solidtors,  Anderton  and  Lee. 

February  13th. 

CiTT  OF  Dublin. — Estate  of  Anne  Bergin  and  another, 
owner ;  William  Whitsitt,  petitioner.  House  and  pre- 
mises, 36,  Lower  Rutland-street,  produdng  a  profit  rent  of 
£46  annually,  and  held  under  lease  for  900  years.  Sold  to 
Mr,  J,  P,  Cnffe,  for  £810.     Solidtor,  WUliam  Sterne. 

County  Dublin. — Estate  of  Josq>h  Lemas,  owner ;  M. 
P.  Darcy,  petitioner.  House  and  premises,  67,  Leinster- 
terrace,  Irishtown-road,  held  under  lease  for  20  years,  from 
1870.     Sale  adjourned.     Solicitor,  W.  P.  WEvm/. 

Estate  of  Charles  Toole,  owner  and  petitioner. 

Lot  1. — ^The  house  and  premises,  2,  College-street ;  held 
in  fee-simple ;  and  producing  £120  net  mnmial  profit  rent. 
Sold  for  £2,400. 

Lot  2. — House  and  premises,  1,  College  street,  held  under 
lease  for  lives  renewable  for  ever,  and  producing  a  net  profit 
rent  annually,  of  £24  16s,  lid. 

Lot  8. — House  and  premises,  41,  Westmoreland-street ; 
same  tenure ;  net  profit  rent,  £171  14s,  4d.  All  sold  in 
trust  for  the  Scottish  Widows  Insurance  Society,  for  £4,200. 
Solicitors,  Me$tri.  William  Rocke  and  Son. 

COUNTT  OF  Slioo.— Esstate  of  Thomas  M,  Wood,  owner 
and  petitioner.  Lands  of  Cartrongrangemore,  or  Falla- 
vaney,  containing  104a,,  in  the  barony  of  Tirergah  ;  hdd  in 
fee-simple ;  and  producing  a  profit  rent  of  £85  lis.  2d. 
Sale  adjourned.    Solidtors,  Ueuirt  Lcmiar  and  Pnaef. 
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COVNTT  Kebbt. — Estate  of  Maurice  O'Connor,  o-wner ; 
Titomas  Carney,  petitioner.  Premises  in  the  town  of 
Tralee.    Sale  adjonmed.     Solicitor,  F.  C.  Dounmg. 

COCHTT  Cablow. — ^Estate  of  B.  W.  Falkiner,  owner; 
Rev.  J.  T.  O'Neill,  petitioner. 

Lot  1. — Lands  of  Castletown,  with  oiansion-Iionse  and 
demesne,  containing  485a.,  barony  of  Carlow  ;  held  in  fee- 
ample  ;  and  producing  a  net  profit  rent  of  £799  8s.  2d. 
Sold  to  Mr.  Charles  Preston  Kennedy,  for  £20,000. 

Lot  2. — Part  of  the  lands  of  Graignealug,  in  the  barony 
of  Forth,  containing  142a.;  held  in  fee-farm;  and  producing 
a  net  annual  profit  rent  of  £133  13s.  4d.  Sold  in  trust  for 
the  Bight  Hon.  A.  Brewster,  for  £3,100. 

Lot  3. — Part  of  the  lands  of  Ballybrommell,  containing 
84a.,  in  the  barony  of  Idrone  East ;  held  in  fee-farm. 
Previously  sold  by  private  contract.  Solicitors,  liatrs.  T. 
Jameton  and  Son. 

COUUTT  Cavah. — Same  estate. 

Lot  1. — Part  of  the  lands  of  Derrylane,  containing  68a., 
in  the  barony  of  Clonmahon  ;  held  in  fee ;  profit  rent, 
£36  9s.  7d.    Sold  in  trust  for  Mr.  John  Doherty,  for  £700. 

Lot  2. — Part  of  the  lands  of  Garryross,  barony  of 
Castlerahan,  containing  383a.;  profit  renl^  £248  lis.  Sale 
adjourned. 

Lot  3. — Part  of  the  lands  of  Baroony  Grattan,  containing 
44a. ;  same  tenore ;  profit  rent  £33  Ss.  Sd.  Sold  to  Mr. 
John  Morpby,  for  £710. 

Lot  4. — Part  of  the  land*  of  Lacken,  barony  of  Clon- 
mahon, containing  71a. ;  same  tenure ;  profit  rent  £73  2s.  lOd. 
Sale  adjourned. 

Tjot  5. — Part  of  same  lands,  contuning  262a.;  profit  rent 
£120.     Sale  adjourned. 

Lot  6. — Fart  of  the  lands  of  Legaweel,  containing  115a.; 
same  tenure ;  profit  rent,  £73  14s.  7d.  Sold  in  tmst  for  P. 
and  M.  Sheridan,  for  £1,600. 

Lot  7.— Part  of  the  lands  of  Legagunny,  containing  179a.; 
same  tenure ;  profit  rent,  £67  lOs.  Sd.  Sold  in  trust  for  Mr. 
Peter  Corr,  for  £1,700.  Solicitors,  Meam.  William  Roche 
and  Son. 

Estate  of  Charles  Langdals  and  another,  owners  and 
petiUooerB. 

Lot  1.— Houses  and  premises,  72,  73,  74,  75,  76,  77,  78 
and  79,  Queen-street,  and  1,  2  and  3,  Tighe-street ;  held  in 
fee-simple  ;  profit  rent,  £70  18s.  9d.  Sold  in  trust  for  M. 
Clajfte.  for  £1,050. 

Lot  2. — Hoose^  ftc,  75,  Queen-street ;  same  tenure  ; 
profit  rent,  £25.  Sold  to  Mr.  Peter  Brennan,  tenant,  for 
£370. 

Lot  8. — Hooses,  ftc,  1  to  6,  Hendrickstreet ;  some 
tenure  ;  profit  rent,  £39  13s.  lOd.  Sold  in  trust  for  W.  L. 
Coatea,  for  £830. 

Lot  4. — Houses,  &o.,  71  to  90,  Cork-street,  and  48, 
>farrowbone-lane ;  held  on  lease  for  lives  renewable  for 
ever;  profit  rent,  £42  16s.  lOd.  Sold  in  tmst  for  Thomas 
Ord,  for  £565. 

Lot  6. — Hotue,  kc,  73,  Cork-street ;  same  tenure ;  profit 
rent,  £44  ISs.     Sold  in  trust  for  Mr.  Marshall,  for  £500. 

Lot  6. — Houses,  &c.,  46  and  47,  MHrrowbone-lane  ;  same 
tenure ;  profit  rent,  £29  16s.  Sold  in  trust  for  Messrs. 
Jameson  and  Co.,  for  £470.  Solicitors,  Menrt.  WUliam 
SoAeand  Son. 


COUKT  OF  BANKRUPTCY. 
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FOB  NEXT  WEEK,  so  for  as  appointed. 
MONDA  7. 
Before  the  Chisf  Rioibtbab,  at  12  o'clock. 


NATDBB  or  SITTINO 


SOLICITOR 


James  Delany 
John  Connor 
J<dm  B.  Payne 
Alfred  Parker 


Vouch  accoont 

Beference 

Prove  debts  and  vouch 

Prove  debts 


Larhm  ^  Co. 

Lynch 

MoUoy  ^  WaUon 

Maihewi 


TUESDA  Y. 
Before  the  Coubt,  at  11  o'clock. 


Martin  Hickey 

1st  public  sitting; 

MalhoBi 

Miles  Roland 

Final  examination 

Mtldon  if  Son 
Larkin  q  Co. 

C.  &  P.  Magnire 

do 

Walter  O'Donnell 

do 

Findlaler  4  Co. 

John  Forde 

do 

Mathews 

Anthony  M'Nulty 

do 

Hamillon  i  Craig 

James  M'Loughlin 

do 

Wakh 

George  Duncan 

do 

Colman 

Mary  Clancy 

do 

White 

Same  matter 

Examine  witnesses 

WhUe 

Richard  A.  Bums 

Final  examination 

Neihon 

Andrew  Rogers 

do 

Gerrard 

Samuel  Hawkins 

do 

Foregthe 

John  O'Dounell 

do 

Hamilton  ^  Craig 
BamiUonf  Cra^ 

Same  matter 

Motion 

Same  matter 

do 

Hamilton  a  Cratg 
Hamilton  q  Craig 

Joseph  Jermyn 

Final  examination 

Nicholas  Dormoy 

Audit  and  dividend 

O'Doioda 

James  Delany 

do 

Larkin  4  Co. 

Thomas  Delany 

do 

Larkin  4  Co. 

The  following  at  12  o'clock. 

Jamas  Grierson 

Sale 

Omami  Eaton 

Before  the  Chut  Rboibtbab,  at  12  o'clock. 

Joseph  H.  Smith 

Prove  debts  and  vouch 

TTobi 

James  Murphy 

CosU 

Leackman 

Francis  Harvey 

Prove  debts 

Fay  f  M'Cfough 

Nicholas  Dormoy 

Costs 

if 'Govern 

THURSDAY. 

Before  the  Chuw  Rbqistrab,  at  12  o'clock. 

Robert  Midgley 

Prove  debts  and  vouch  Ifmison 

Cochrane  &  Lyons 

do 

Perry  4  Co. 

PRIDA  Y. 
Before  the  Codbt,  at  11  o'dock. 


John  Hacket 

Ist  public  sitting 

Matheai 

John  Neil 

Final  examination  and 
adj.  choose  assignee 
Fina  examination 

Corny  4-  Clay 

Michael  Hickey 

Mathewt 

Anne  Byan 

do 

Perry  4  Co. 

Same  matter 

2nd  composition  sitting 

Perry  4  Co. 

Francis  Cahir 

Final  examination 

Denneliy 

Parrick  Ahern 

do 

larkin  4  Co. 

Patrick  Monaghan 

do 

Perry  4  Co. 

Anne  Travers 

do 

Stuart 

do 

Larkin  4  Co. 

Arthur  Crosbie 

Audit  and  dividend 

Sullivan 

Before  the  Chiiv  Rboibtbab,  at  12  o'clock. 


M.  &  T.  Donnelly 


Vouch  account 


Perry  4  Co. 


AOJUDIOAXIONS  IN  BANKBUPTCY. 

Armstrong,  Simon  Peter,  Main-street  Tipperary,  draper.  Sit- 
tings, Tuetdny,  March  10,  and  Friday,  March  27. 
Mathewt,  solr. 

Broomfield,  David,  16,  Tork-road,  Belfast,  watchmaker  and 
jeweller.  Sittings.  Tuesday,  March  10,  and  Friday, 
March  27.    Sosmthal,  solr. 

Cardiff,  James.  Wexford,  grocer  and  publican.  Sittings, 
Friday,  March  6,  and  Tuesday,  March  24.    Lett,  solr. 

Dillon,  John,  Stradbally,  Queen's  County ,  farmer  and  general 

frocer.     Sittings,  ruenfoy,  March  10,  and  Friday,  March 
7.     Casey  4  Clay,  solrs. 
Donnelly,  Peter,  83,  North-street,  Newry,  county  Down,  boot 
and  shoe-maker.      Sittings,   Tuesday,  March  10,  and 
Friday,  March  27.    Mathews,  solr. 
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DUBLIN  STOCK  AND  SHABE  LIST. 

rEBRUABT 

DESCRIPTION  OP  STOCK 

Fri. 
13 

Sat. 
M 

Mon. 
16 

Tnea. 
17 

Wed. 
18 

Thar. 
19 

•p«ia 

Oo^enunent. 

—  3  p  c  Consols       ..             .. 

—  3  p  c  Reduced     .. 

—  .Sew  3  p  c  Stock 

INDIA  STOCK. 

—  5  p  c  July  '801   Trsfble.  at 

—  4  P  c  Oct.  'SSf  Bk.  of  Irel. 

100    Bank  of  Ireland 
Z5    Btbemtan  Banting  Co.     .. 
ao    London  and  Wettmintter  „ 
3i  Mumter  Bank  (Mmiled) 
30    Naticnai  Bank     „ 
IS    National  of  Litierp'l  (Utd) 
ZS    Promncial  Bank 
10    Royal  Sank 

so    Belfast  St.  Ship  Co.  Olt'd) 
SO    Brttish  A  Irisli   .. 
10    City  of  Cork  S.  P.  Co.  (liCd) 
100    City  of  Dublin    .. 
10    Cork  Steam  S.  Co.  (Ut'd)  .. 
20    Drogheda  (limited) 
50    Dublin  Sc  Liverpool  Steam 

Ship  Building.  Co. 
50    Dublin  and  Glaagow 
10    Dundalk  (Limited) 
50    Peninsular  and  Oriental   .. 
10         Do.        do.  New  1867   . . 

Mines. 

7    CaptO^perM.Co.diCi^ 
I    Klllaloe  Slate  Co.  ait'd)    .. 

MisoeiianeoiM. 

Alliance  *  Dublin  Cent.' 

10           Gas,  Tlz. :  -A 

10                               B              .. 
H  Dublin  Tramtnayt 
100    Grand  Canal    .. 

Z5    National  Auarance 
9-4-7  Patriotic  Asturance 
Rallwaya. 

lo    Athenry  and  Tuam 

50    Belfast  and  County  Down 

50    BolJast  and  Northern  Cos. 

SO    Cork  and  Baudon 

20    Cork,  Blackrock  it  Passage 

10    Cork  and  Macroom 
100     Dublin  and  Belfast  Jusct. 
100    Dublin  and  Drogheda 
100    Dublin  and  Kingstown     .. 

2$    Dublin  and  Meath 
100    Dublin,  Wklow,  *  Wford 

23    Do.—iuiudatCii 
103    Gt.  Korthem  and  Western 
100    Gt.  Southern  and  Western 
100       Do.       do.  free  of  Stamp 

30    Irlflh  North  Western 

25    Limerick  and  Ennis 
100    Londonderry  &  Ennlsklllen 
100    Midland  Gt.  Western 

20    Newry,  W'polnt  A  Bost'Tor 

25    Portdn.  Dnn.  A  Omh.  Jul. 

50    Ulster    .. 
12}    Do ,  Quartera 
100    Waterford  it  Cent.  Ireland 

50    Waterford  and  Limerick  .. 

10    Waterford  and  Tramors 

100    D.,W., A  W.,e percent   .. 
50    D.,W.,  4W.,5pc(1880) 

100    Gt.  South'n  &  Weat'n  4  p  c 
10    Irish  North  Western  AS  pc 

loo    Mid.  Great  Western,  S  p  c 
SO    Watfd.  ik  Limerick,  S  p  c  rd 
SO    Do.,  new  redeemable  ope 
BaUway  iMbentnros. 

—  -    Dublin  &  Drogheda  4  p  c 
-    Do.,4ipc 

—  Gt.  South'n  A  West'n,  4  p  c 
.—    Irish  Nth  Westn  1st  C  6pc 

'  -    Derry  &  Ennlsklllen  6  p  c 

—  Midland  i».  West'n,  4J  p  c 

—  Waterford  <t  Central  fipc 

—  Waterf  d  A  Limerick  4^  p  c 

—  Do.,  4}  p  c 

9'i 
90« 

107 

ssr 

I3H 

S* 

75 

iiTj 

112 

130 
5*~ 

100 

9'H 
90IJ 

'3H 
281 

loij 

9« 
"5 

"211 
9i»" 

■0^ 

108 

9'«l 
9°Ui 

z 

57  1 
13 

%% 

'L 
54 

«?£ 

9« 

"5 

112 
U2| 

"L 

33? 

100 

ICO 

100 

9'l 
90« 

107 

57U 

I 

'Oil 

iili 
112 

9'j* 

■3° 
54i 

"!* 

♦91 
100 

lOIi 

9>l 
90II 

io2i 

n_ 

yiit 

95 

5*1 
108 

■oH 
iili 

9>i 

34i( 

10^ 

99fst 
loii 

90i< 

3Ct3l 
68 

58"i 
13I  14 

5«r 

47 

9> 
"5 

lUf 

9> 

55 

looi 

♦9r 

95f 
^^ 

lOlJ 

*  Shares  not  fully  paid  np  are  given  In  Italia. 
Bank  Rate— Of  Discount— 4  per  cent.,  ISth  January,  1874. 
Of  Deposit— 3}  per  cent.,  8th  January,  1874, 
Name  Days— February  26th,  and  March  I2th,  1874. 
Account  Days— February  27tb,  and  March  13tb,  1874. 

On  Saturdays  busliess  commences  at  11  30  a.m.,  and  the  Stock 
Brokers  Offices  close  at  1  p.m. 


PABLumNTABT  Pbomotionb — ^The  Daily  Neva  points 
out  that  during  the  tenure  of  office  of  the  present  (the  late) 
Government  the  elevations  to  the  bench  of  FarliameDtary 
supporters  have  been  few.  Besides  Lord  Moncrieff  and 
Sir  Robert  Collier,  the  members  of  the  late  Parliament 
appointed  to  Judgeships  were  Lord  Coleridge,  Sir  George 
Jessel,  Mr.  Sullivan,  Mr.  Baron  Dowse,  and  Mr.  Justice 
Denmao.  The  majority  of  the  appointments  both  to  the 
Chancery  and  Common  Law  Bench  have  certainly,  as  onr 
contemporary  avers,  been  honourably  distinguished  by 
absence  of  political  bias.  Not  one  of  the  three  Lords 
Justices  or  of  the  three  Vice-Chancellon  selected  can  be 
said  to  have  been  active  politicians.  Three  out  of  the 
four  Judges  of  the  Judicial  Committee  and  five  of  the 
Common  Law  Judges  were  not  in  Parliament,  and  the 
latest  appointment  to  the  Common  Law  Bench  in  England 
is  an  instance  of  the  promotion  of  a  politioal  opponent. 

Nkw  iLtDBTBATSD  Wekelt  Papkb. — A  New  high  class 
ninstrated  Weekly  Newspaper  is  announced  for  first  appear- 
ance on  the  7th  March.  The  title  is  The  Pictorial  World. 
The  list  of  artists  and  contributors  comprises  many  well- 
known  names ;  and,  as  the  paper  will  be  published  at  a 
popular  price^tbree-pence — a  large  circulation  is  antici- 
pated for  it  by  its  projectors. 


BISTHS,  MAMLIAQEB.  AND  DEATHS. 

BIRTHS. 

KENNEDY— Febnuu?  18,  at  61  Mountjoy-aqnare,  West,  Dublin,  the 
wife  of  Hugh  V'lnoent  Kennedy,  Esq.,  solicitor,  of  a  daughter. 

MacDERMOT— February  IS,  at  14  Ely-place,  the  wife  of  H.  H 
UacDermot,  Esq.,  barrlatex^a-law,  of  a  daughter. 

UARR1A6E 
WACGH  and  LTURICK— February  14,  at  Trinity  Chureh,  Rathmlnes 
by  the  Rev.  LoFtus  T.  Shire,  M.A.,  John  Waugh,  M.B.,  Burgeon, 
Toddington,  Bedfordshire,  second  son  of  Richard  Wangh,  Carhae 
House,  Clonakilty,  County  Cork,  Esq.,  to  Anna  E.  C.  Llmrlck,  only 
daughter  of  the  late  Paul  Limiick,  Esq.,  solicitor  and  ooroner, 
Sklbbereen,  County  Cork. 


DEATHS. 
DALT — December  18,  at  Wethersdane,  near  Melbourne,  Victoria,  in 

eUIdbirth,  Linda  Gordon  Daly,  the  beloved  wife  of  Hyacinth  Richard 

Daly,  Esq.,  and  eldest  daughter  of  Thomas  Picton  Reede,    Esq., 

solicitor,  6  Upper  Temple-street,  Dublin. 
CALVIN— January  24,  at  Washington,  United  States,  Bartholomew 

CliRord  GalTin,  Esq.,  barrlster-at-law.  son  of  the  late  B.  GalTlo. 

Esq.,  solicitor,  of  Elmview,  Ratligar,  County  Dublin. 


LEGAL    POSTINGS: 


LANDED  ESTATES'  COURT,   IRELAND. 

SALE, 
Of»  FRIDAY,  the  18(A  day  of  MARCH,  1874. 


In  the  Hatter  of 

the  F.state 
Michael  Cahi 
Owner  and  Petitioner. 


srof  ■) 

of  / 

hill.  ( 

Ltloner.  ^ 


O      BE      SOLD, 

In  One  Lot, 
Before  the 
Honourable  Judge  Flanagan, 
At  the 

Landed    Estates'    Court,    Inns*-qaay, 
In  the  City  of  Dublin, 
On    FRIDAY,    the    13th    day    of    MARCH,    1874, 
At  the  hour  of  Twelve  o'clock  noon. 
Part  of  the  Lands  of  Rathmana,  containing  233a  1r  Sp,  statute 
measure.  In  the  Barony  of  Eliogarty,  and  County  of  Tipperary,  held  in 
fee-farm,  and  producing  an  estimated  profit  rent  of  £135  158  lid. 
Dated  this  29th  day  of  January,  1874. 

C.  E.  DOBBS,  Kzaminer. 

For  Rentals  and  further  particulars  apply  at  the  Oillce  of  the  Landed 
fistates*  Court,  Dublin ;  or  to 

EDMOND  POWER,  SoUcitor  having  carriage  of  the  Sale, 
36  Upper  Onnond-quay,  Dublin ;  and  Cloiunel. 

DESCRIPTIVE   PARTICULARS. 

Rathmana  lies  within  les.?  than  t^o  miles  of  the  Town  of  Thurles. 

The  lands  are  laid  out  in  fields  of  convenient  slxe,  well  fenced  and 
sheltered,  with  a  never-falling  supply  of  water,  and  are  ornamentally 
planted. 

They  comprise  meadow,  permanent  pasture,  and  arable,  are  of  the 
best  quality,  and  there  are  only  about  36  acres  of  tillage. 

The  dwelling-houw  is  substantial  and  commodioua 

The  ofUcus  are  lofty,  and  in  every  respect  suitable  to  the  require- 
ments of  the  lands,  and  all  are  in  perfect  repair,  and  Bt  for  the  imme- 
diate occupation  of  a  gentleman's  family. 

At  the  rere  of  the  dwelling-house  is  a  large  and  well-stocked  garden, 
entirely  enclosed  by  a  high  ivall. 


Printed  and  Published  by  tlie  Proprietor,  Jomk  Falcoxkh.  every  Saturday,  at  is.  Upner  .Sackville-atreet,in  the  Pariah  of  St.  Thomas 

and  City  of  Dublin.— Sa/nrifay,  F^irnary  21, 1874. 
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CONDITIONS  EXEMPTING  RAILWAY 
COMPANIES  FEOM  LIABILITY. 
It  is  our  anxious  aim  not  only  to  record,  in  our 
Bepoits,  every  useful  and  noteworthy  case  affecting 
the  law  of  Railways,  but  to  render  our  Reports  more 
generally  adTantageous  by  pointing  out  and  explain- 
ing, in  accompanying  commentaries,  the  principles  and 
pnuBtical  consequences  involved  in  the  decisions  them- 
aelvea,  at  the  same  time  illustrating  such  subjects  by 
reference  to  other  cognate  authorities.  We  shall,  how- 
ever, for  the  present,  pass  by  the  curious  case  of  Collier 
and  Wife  v.  the  Dublin,  Wicklow,  and  Wexford  Railway 
Cotapany,  which  appeared  in  the  last  issue  of  our 
Reports,  p.  24,  in  which  it  was  held  that,  where  a 
Railway  |3ompany  contracted  to  cany  one  of  the 
plaintiffs  (the  wife  of  the  other),  but  neglected  to  do  so 
in  a  reasonable  time,  in  consequence  of  which  she  was 
detained  for  a  night  at  the  defendants'  station,  her 
husband  was  entiued  to  only  nominal  damages,  as  it 
happened  that,  not  being  at  home  on  that  night,  he 
was  not  deprived  of  his  wife's  society  and  companion- 
diip  merely  by  reason  of  the  defendants'  breach  of 
contract.  In  our  present  issue  a  case  of  Ranahan  v. 
the  Midland  Great  Western  of  Ireland  Railway  Company 
appears,  which,  while  it  was  only  a  Quarter  Sessions 
deosion,  not  only  deserves  respect  as  being  the  decision 
of  tbe  learned  Chairman  for  the  County  of  Longford, 
bat  is  entitled  to  some  attention,  as  it  happens  that  the 
question  involved  is  one  of  very  grave  consequence, 
and  one  upon  which  there  is  but  little  direct  authority. 
We  need  not  here  recapitulate  the  facts,  as  they  are 
fully  given  in  the  accompanying  Report.  The  principle 
acted  upon  appears  to  be  accurately  formulated  in  the 
head-note  of  the  case — namely,  that  where  goods  are 
consigned  to  a  Railway  Company  for  carriage,  to  be 
continued,  beyond  the  Umits  of  their  own  line  of  rail- 
road, awt  another  not  worked  by  them,  subject  to  a 
condition,  printed  on  a  consignment-receipt  accepted 
(though  not  pigned)  by  the  consignor,  that  the  Com- 
pany will  only  be  accountable  for  loss  occurring  on 
their  own  line,  and  not  for  any  occurring  beyond  the 
line  worked  by  themselves,  the  Company  will  thereby 
be  absolved  firom  liability  for  loss  or  damage  occurring, 
during  transit,  upon  another  line  not  worked  by  them. 
We  have  considered  the  bearing  of  the  recent  case 
whidh  is  there  cited,  Zum  v.  the  South  Eastern  Railway 
Company,  and  that  authority  appears  to  us  fully  to 
■ostain  the  Longford  decision.  The  plaintiff,  in  the 
case  ao  cited,  had  taken  from  the  South  Eastern  Rail- 
way Company,  a  through  ticket  hom  London  to  Paris, 
on  the  back  of  which  was  printed,  in  small  type,  a  con- 
dition that  the  Company  were  not  to  be  liable  for  loss 
beyond  what  might  arise  in  connexion  with  their  own 
trains  and  boats.  The  plaintiff's  portmanteau  was  lost 
on  the  Great  Northern  of  France  Railway;  and  he 
brought  an  action  against  the  South  Eastern  Railway 
Company,  and  recovered  a  verdict  for  £93  14s.  6d. 
The  case  having  been  afterwards  argued  in  the  Court 
of  Queen's  Bench,  Westminster,  the  Cotnt  were  unani- 
mously of  opinion  that  the  South  Eastern  Railway 
Company,  by  the  condition  on  the  ticket,  were  ex- 
empted from  liability  for  losses  occasioned  by  n^li- 
genoe  beyond  their  own  line  and  in  connexion  with 
UK3I  own  boats,  and  that  it  was  not  necessary  that  the 
plaintiff  should  have  signed  or  seen  the  condition  if,  in 


fact,  he  had  an  opportunity  of  knowing  what  the  con- 
dition was.  There,  also,'  as  in  Ranahan  v.  the  M.  G.  W. 
Railway  Company,  it  was  argued  that  the  Railway  and 
Canal  Traffic  Act  (17  &  18  Vict,  c.  31)  applied;  but, 
it  was  held  not  to  apply  to  conditions  affecting  the 
carriage  of  goods  on  other  Railways  which  the  Com- 
pany did  not  work  themselves.  It  had,  indeed,  been 
further  urged  that  the  Act  would  not  apply  for  an 
additional  reason — ^namely,  that  it  does  not  apply  to 
personal  luggage,  but  the  Court  abstained  from  saying 
anything  about  that,  and  rested  their  decision  on  the 
other  question.  This  abstention  of  the  Court  does  seem 
to  leave  it  open  to  further  question  whether  17  &  18 
Vict.  c.  31  applies  to  personal  luggage,  so  as  to  avoid 
the  imposition  of  any  unjust  or  unreasonable  conditions; 
but  tbe  case  of  Stewart  v.  The  London  and  North-  Western 
Railway  Co.,  3  H.  &  C.  135,  is  a  decision  in  favour  of 
the  view  that  it  does  not  apfjy  to  personal  luggage — a 
case  which  is  also  instructive  apart  from  that  question. 
There  the  defendants  had  issued  an  e^curaon  ticket, 
"  subject  to  the  conditions  contained  in  the  company's 
time  and  excursion  bills,"  which  bills  contained  the 
condition — "  Luggage  under  60  lbs.  free  at  passenger's 
own  risk."  It  was  held  that  17  &  18  Vict.  ch.  31,  s.  7, 
did  not  apply,  and  that,  therefore,  whether  this  was  or 
was  not  a  reasonable  condition,  did  not  matter ;  and 
further,  that  a  purchaser  who  had  the  means  of  know- 
ing, but  did  not  in  fact  know  of  the  condition,  could 
not  recover  for  loss,  during  transit,  of  his  personal 
luggage  under  60  lbs.,  though  properly  addressed,  and 
though  he  was  not  allowed  to  retain  it  under  his 
personal  control.  It  was  urged  that  the  defendants 
were  bound  in  law  to  carry  a  certain  quantity  of 
personal  luggage,  but  in  answer  to  that  it  was  said  that, 
although  such  is  the  case  where  the  ordinary  fare  is 
charged,  yet,  if  a  person  chooses  (as  there)  to  be  con- 
veyed with  his  luggage  at  a  reduced  rate,  on  special 
terms,  he  must  abide  by  them.  And,  no  doubt,  that 
was  but  reasonable.  But,  on  the  other  hand,  it  is  no 
less  reasonable  that  railway  companies  should  be  subject 
to  certain  fair  restrictions  in  relation  to  the  imposition 
of  protective  conditions,  and  it  was  for  that  reason 
that  Cardwell's  Act  (17  &  18  Vict.  31)  waa  passed. 
Prior  to  that  Act  they  might  contract  subject  to  any 
special  conditions  as  to  liability  they  might  choc«e  to 
affix,  whether  as  regards  goods  or  passenger  traffic. 
And,  certainly,  the  operation  of  that  Act,  restricting,  as 
regards  goods  traffic,  conditions  which  in  themselves 
are  unjust  and  unreasonable,  can  hardly  be  regarded 
as  otherwise  than  fair  and  beneficial,  and  should  receive 
its  full  effect  "  It  would  materially  restrict  the  opera- 
tion of  the  statute,  and  would  be  inconsistent  with  the 
manifest  intention  of  the  Legislature  in  passing  it," 
observes  O'Brien,  J.,  in  Lloyd  v.  The  Waterford  and 
Limerick  RaUway  Co.  (15  Ir.  C.  L.  37),  "to  hold  that 
railway  companies,  who  have  acquired  almost  a 
monopoly  of  traffic,  and  to  whose  terms  the  public  are 
in  a  great  measure  compelled  to  accede,  could  evade  the 
statute  by  iianding  a  delivery  ticket  prepared  with 
clauses  relieving  them  from  all  responsibility,  and  then 
refusing  to  take  the  cattie,  goods,  &c.,  except  the  ticket 
was  signed  by  or  on  behalf  of  the  owner.  He  majr 
have  no  other  alternative  than  that  of  sending  hu 
cattle,  goods,  &o.,  by  the  railway,  on  such  terms  as  the 
company  thought  fit  to  impose,  or  of  not  sending  them 
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at  all.  la  manv  cases  he  would  be  compelled  to  submit 
to  those  terms,  however  unjust  he  might  regard  them ; 
in  other  cases,  from  the  manner  in  which  the  railway 
traffic  of  this  country  is  carried  on,  the  ticket  would  be 
^gned  by  or  on  the  part  of  the  owner  as  a  matter 
of  course,  without  considering  the  effect  of  its  terms ; 
and  the  railway  companies  would  thus  be  enabled  (not- 
withstanding the  statute)  to  secure  for  themselves  that 
exemption  from  liability  which  they  had  previously 
enjoyed,  and  of  which  it  was  the  manifest  intention  of 
the  Legislature  to  deprive  them."  In  all  candour,  the 
good  sense,  as  well  as  the  force  of  these  observations 
must  be  admitted.  But  then,  as  we  have  seen,  there 
is  a  considerable  class  of  cases  to  which  the  statute  does 
not  apply ;  and  we  shall  proceed  to  advert  to  yet  another 
exception. 

At  common  law  there  was  nothing  to  prevent  a 
Railway   Company   contracting  with   a  passenger  to 
carry  him  at  his  own  risk,  and  Cardwell's  Act  does  not 
apply  to  passenger  traffic.     Nevertheless,  it  seems  to 
have  been  but  recently  that  the  practice  of  actually 
contracting  in  this  way,  as  regards  personal  injuries,  has 
sprung  up,  and  it  was  not  until  November,  1872,  that 
the  legality  of  such  a  contract  was  tested  by  decision. 
In  M'Cawley  v.  Fumess  RaUway  Co.  (L.  R.  8  Q.  B.  57) 
the  plaintiif,  a  passenger  on  the  defendants'  line,  com- 
plained that  by  thefa-  negligence  an  engine  came  into 
collision  with  the  train,  whereby  he  was  injiu^d.     The 
defendants,  in  answer,  pleaded  that  they  had  received 
the  plaintiff,  to  be  carried  under  a  free  pass,  as  the 
drover  accompanying   cattle,   on    the  terms  that  he 
should  travel  at  his  own  rislc    The  plaintiff  filed  a 
replication,  upott  which  the  question  arose  whether, 
upon  a  condition  that  a  passenger  was  to  travel  at 
his  own  risk,  the  defendants  were  or  were  not  to  be 
liable  for  an  accident  happening  through  their  own 
gross  negligence.     The   Court  held  that  the  defen- 
dants were  absolved  from  even  that  liability.     "  Those 
terms,    said  Cockbum,  J.,  "  must  be  taken  to  exclude 
all  liability  on   the  part  of    the   Company   for  any 
negligence  for  which  they  would  otherwise  have  been 
liiible."    It  would,  of  course,  be  a  different  thing  if  an 
action  were  brought  for  an  independent  wrong,  such  as 
an  assault  or  false  imprisonment,  and  neither  would  the 
agreement  take  away  any  liability  that  might  be  in- 
curred  as   to  criminal   proceedings — for    instance,  if 
manslaughter  had  been  committed ;  but  the  agreement 
was  held  to  regulate  the  right  of  the  plaintiff  (or  of  his 
representative,  had  the  plaintiff*  been  killed)  to  recover 
damages,  even  for  gross  negligence  by  the  defendants. 
In  a  case  now  pending,  Johnson  v.  The  Great  Southern 
and  Western  Railway  Co.,  the  doctrine  there  laid  down 
has  been,  for  the  first  time,  brought  forward  in  this 
country,  and  came  before  Falles,  C.B.,  in  Consolidated 
Chamber,  on  last  Thursday,  on  a  motion  to  set  aside 
defences,  &c.     To  an  action  by  a  passenger  against  the 
defendants,  for  damage  occasioned  by  negligence,  the 
defendants  pleaded  that  the  plaintiff  was  carried  in  a 
passenger  carriage  attached  to  a  goods  train,  subject  to 
a  condition  printed  on  his  ticket,  the  material  portion  of 
which  was  "  that  the  Company  shall  be  relieved  from 
all  pecuniary  or  other  responsibility  to  the  holder,  for 
personal  injury,  or  for  delays  consequent  upon  or  in 
an^'  way  arising  by  reason  of  such  passenger  carriage 
being  attached  to  a  goods  truii,"  and  that  (in  effect) 
the  injuries  complained  of  arose  within  the  meaning  of 
that  condition.     That  case  has  been  report^  as  a  Law 
Report  exclusively  for  this  Journal,  and  will  appear  in  a 
subsequent  issue.      For  the  purpose    of  the  present 
reference,  it  is  sufficient  to  observe  that  Palles,  C.B., 
was  clearly  of  opinion  that,  whether  this  consideration 
were  reasonable  or  not  did  not  matter,  as  Cardwell's 
Act  had  no  application.    It  ia  of  extreme  importance 


to  Railway  Companies  and  to  the  public  that  the  law 
upon  this  subject  should  be  intimately  understood.  The 
question  is  novel,  and  there  is  but  little  authority  on  it; 
and  a  great  deal,  no  doubt,  will  turn  in  each  case  upon 
the  particular  words  of  the  conditions.  We  have  seen 
another  condition  attached  to  a  through  ticket  issued  by 
the  Midland  Great  Western  (of  Ireland)  Railway  Co., 
as  follows : — "  Issued  by  the  M.  G.  W.  R.  Co.,  as 
principals,  for  the  journey  over  their  own  line  only,  and 
for  the  journey  beyond  their  own  line  as  agents  for 
other  Companies ;"  a  condition  which  must  have  been 
under  consideration,  and  have  had  a  material  bearing  in 
relation  to  the  actions  now  pending,  some  of  them 
against  the  Waterford  and  Limerick  Railway  Co.,  and 
one,  at  all  events,  against  the  Tuam  and  Athenry 
Railway  Co.,  arising  out  of  the  collision  which  occurred 
last  October  at  Ballyglunin  Station.  Indeed,  the  fact 
that  different  Companies  have,  in  this  instance,  been 
sued  in  relation  to  the  same  accident  shows  the  difficul- 
ties which  these  conditions  create;  and  this  one  in 
particular  opens  up  another  important  question,  as  to 
the  liability  of  a  Company  issuing  a  through  ticket,  for 
accidents  happening  on  another  Tine  during  transit — a 
question  upon  which  there  have  been  some  veiy  recent 
important  decisions,  but  upon  which  we  cannot  treat 
within  the  limits  of  our  present  paper.  And  in  now 
concluding,  while  we  concede  that  in  many  cases  these 
conditions  are  necessary  for  the  due  protection  of  Riul- 
way  Companies,  yet,  under  ordinary  circumstances,  we 
rather  think  that,  in  the  words  of  Mellor,  J.,  "  it  will 
be  found  to  be  for  the  convenience  of  the  public,  and 
also  for  the  benefit  of  the  railways,  not  to  adopt  such 
conditions." 


THE  NEW  LORD  CHIEF  BARON. 

Mr.  Paxi.es  was  duly  sworn  in  as  Chief  Baron  of  the 
Court  of  Exchequer,  before  the  Lord  Chancellor, 
on  Saturday  last,  at  his  private  residence  in  Rutland- 
square,  and  the  profession  and  the  public  alike  rejoica. 
to  think  that  the  Bench  has  been  spared  the  blow  with 
which  it  was  threatened,  and  the  Exchequer  Court 
restored  to  its  normal  condition  of  high  judicial 
strength.  As  Attomey-Greneral  to  the  late  Govern- 
ment, Mr.  Palles  had,  by  right  of  long-continued 
custom,  a  claim  to  the  vacancy  which  had  been  caused 
by  the  decease  of  the  lamented  late  Chief  Baron  Pigot, 
and  we  speak  the  opinions  of  all  when  we  say  that  no 
man  could  have  been  more  completely  fit  for  the  high 
position,  in  every  sense  of  legal  knowledge,  high  moral 
tone  and  uprightness,  and  professional  pre-eminence. 
The  opinion  of  the  profession,  barristers  and  solici- 
tom,  was  unanimous  on  these  points,  and  clients 
thought  they  almost  secured  the  success  of  their 
cause  when  they  had  retained  !Mr.  Falles  as  their 
advocate — his  unflinching  perseverance  in  asserting  the 
rights  of  his  clients  being  only  equalled  by  bis  cour- 
tesy to  his  brethren,  and  his  respect  lor  the  Court. 
The  new  Chief  Baron  is  younger  in  age  than  most  of 
his  predecessors,  having  been  bom  in  1831.  He  is 
descended  from  an  old  family  long  settled  at  Little 
Mount  Palles,  in  the  County  Cavan,  and  was  educated 
at  the  University  of  Dubbn,  where  he  took  a  senior 
moderatorship,  and  gold  medal  in  logic  and  ethics  at 
his  degree.  He  was  called  to  the  Bar  in  Hilary  Term, 
1853,  and  chose  the  Home  Circuit.  Mr.  Falles  soon 
obtained  a  large  practice,  and  in  1865  he  was  made  a 
Queen's  Counsel,  and  soon  after  became  an  acknow- 
ledged leader  in  the  Equity  Courts,  which  he  mostly 
affected. 

Our  readers  will  recollect  his  exertions  and  distin- 
guished success  in  the  cause  celebre,  Croker  v.  Croker. 
In  1872,  he  was  appointed  Solicitor-General,  and  in  the 
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mme  year  succeeded  to  the  post  of  Attoraey-GenenJ. 
He  waa  also  a  Privy  Councillor,  a  Justice  of  the  Peace 
for  the  Coonty  Meath,  and  a  Doctor  of  Iawb  of  his 
University.  Mr.  Palles  unsuccessfully  contested  the 
Coimty  of  Meath  and  the  City  of  Londonderry ;  and, 
nerer  having  sat  in  Parliament,  therefore  we  feel  the 
more  pleasure  in  hailing  his  appointment,  which  was 
solely  due  to  professional  merit,  and  not  political 
semoes. 


NKW  LEGAL  APPOINTMENTS. 
It  ii  now  known  that  the  Eight  Hon.  Abraham 
Brewster  has  been  offered  and  has  accepted  the  Lord 
Chancellorship  of  Lreland,  and  that  Dr.  Ball,  Q.C., 
senior  member  for  the  University,  has  undertaken  the 
doties  of  Attorney- General.  These  fiinctionaries  have 
not  yet  been  sworn  in,  nor  have  the  Solicitor- General 
and  the  Law  Adviser  of  the  new  Croremment  been 
yet  appointed.  We,  therefore,  hold  over  our  remarks 
on  the  new  Law  Officers  until  next  week. 


COCJRT  OF  CHANCERY— Satdbdat,  218t  Pkb. 
RmsnniTT  of  thi  lord  ohahouxob. 

Lord  O'Hagan  sat  at  twelve  o'clock  on  Saturday  last. 
It  being  onderstood  that  his  Lordship  would  for  the  iMt 
time  preside  in  Court  as  Lord  Chancellor  of  Ireland,  and 
that  a  farewell  expression  of  regret  &oin  the  members  of  the 
Bar  would  be  made,  a  crowded  assemblage  of  both  branches 
of  the  legal  profession  and  of  the  public  filled  the  Conrt. 

Amongst  the  memben  of  the  Inner  Bar  present  were— 
The  Solicitor-General,  M.P. ;  Seijeant  Armstrong,  John 
O'Uagan,  Q.C.  ;  J.  0.  Coffey,  Q.C. ;  C.  H.  Hemphill,  Q.C.  ; 
H.  B.  Jellett,  Q.C. ;  James  S.  Green,  Q.C. ;  E.  iJ,  Lawless, 
Q.C. ;  John  B.  Morphy,  Q.C. ;  George  B.  C.  May,  Q.C. ; 
James  Monaghan,  Q.C. ;  Piers  F.  White,  Q.C. ;  A  Kichey, 
Q.C. ;  J.  A.  Byrne,  Q.C. ;  M.  J.  Leech,  Q.C. ;  Dr.  Webb, 
Q.C.  ;  J.  Ferguson,  Q.C. ;  J.  T.  Litton,  Q.C. ;  W.  O'Brien, 
Q.C. ;  W.  M.  Johnson,  G.  Waters,  Q.C. ;  J.  Carleton,  Q.C. ; 
M.  Beytagh,  Q,C.  ;  Gerald  Fltsgibbon,  Q.C. ;  H.  M. 
Pikington,  Q.C. ;  H.  De  Moleyns,  Q.C.  ;  A.  Jackson,  Q.C.  ; 
W.  T.  Darley,  Q.C. ;  James  Gibson,  Q.C. ;  S.  Walker, 
Q.C. ;  C.  KeUy,  Q.C,  jun. 

The  Bar  were  present  in  large  numbers,  and  eveiy  avail- 
able seat  of  the  outer  benches  was  occupied  by  them. 

When  his  lordship  had  disposed  of  the  business  on  the 
K»t, 

Tbe  SoLloiTOB-GaaKBAL  rose  and  said — "  My  lord,  we 
understand  that  the  delivery  of  the  judgment  we  have  just 
heard  leaves  no  further  judicial  business  to  be  done  by  your 
lordship,  and  that  therefore  you  will  not  now  sit  again  in 
this  court.  Under  these  circumstances,  I  must  ask  your 
lordship  to  permit  me,  on  behalf  of  the  Bar,  to  express  our 
appreciation  of  tbe  manner  in  which  you  l}ave  presided 
here  during  the  last  five  years.  We  would  cordially 
acknowledge  the  attention  and  patience  with  which  yon 
have  ever  listened  to  each  one  of  us,  as  well  as  the  kindli- 
ness and  nnfaibng  courtesy  which  you  have  shown  to  us  all 
from  day  to  day,  and  the  dignity  with  which  yon  have 
throughout  dischai^ged  the  duties  of  your  oiHce.  We  feel 
that  your  exercise  of  the  important  jurisdictions  committed 
to  you  as  Lord  Chancellor  has  been  such  as  to  command 
tbe  respect  and  confidence  of  the  Bar  and  of  the  public  ; 
and  now  that  you  are  abcat  to  retire  from  amongfit  us,  we 
desire  to  assure  your  lordship  that  you  carry  with  you  the 
very  best  wishes  of  the  Irish  Bar  fur  your  welfye  and  your 
happiness." 

The  LoBD  Chakccllob,  who  was  deeply  affected,  said  in 
reply — "  Mr.  Solicitor-General,  I  am  deeply  moved  by  tbe 
words  you  have  spoken,  and  by  tbe  feeling  which  they  indi- 
cate on  behalf  of  the  Bar  of  Ireland.  With  that  distin- 
gaiihed  body  it  has  been  my  pride  to  be  identified  throughout 
the  cbeqnereil  years  of  a  laborious  life,  and  never  in  iJl  its 
chances  and  changes  have  I  for  one  instant  failed  to  main- 
tain with  them  tas  relations  of  cordiality  and  conBdence ; 


and  now,  when  my  judicial  career  is  closing,  I  feel  a  just 
pride  in  receiving  such  signal  proof  that  those  relations 
have  continued  unbroken  to  the  end.  Fully  conscious  of 
many  shortcomings,  I  am  conscious  also  that  I  have  striven 
to  fulfil  tbe  dntie«  of  my  great  office  with  imparti^ty  and 
faithfulness,  and  I  thank  the  eminent  persons  who  have 
thronged  to  meet  me  to-day,  for  their  spontaneous  assurance 
that  I  have  not  so  striven  entirely  without  success.  I  pass 
from  the  Bench,  remembering  with  tbe  truest  pleasure,  the 
uniform  courtesy,  consideration,  and  respect  which  I  have 
received  at  all  times,  fraaa  all  to  whom  I  have  so  long 
bad  the  duly  privilege  of  listening  in  this  court ;  and 
I  should  be  the  most  ungratefbl  of  men  if,  in  the  coming 
years,  and  in  tbe  new  sphere  of  activity  on  which  I 
may  enter,  I  should  not  be  eager  and  earnest  on  all 
fit  occasions  to  aid  in  advancing  the  honour  and  the 
interest  of  our  noble  profession.  I  believe  that  tlie 
maintenance  of  the  Irish  Bar  and  the  Irish  judiciary,  in 
full  integrity,  efficiency,  and  independence,  is  essential 
in  the  highest  sense  to  Uie  welfare  of  Ireland,  and  I  trust 
that  tbe  day  may  never  come  when  either  of  them  will  lose 
its  lustre  or  sink  into  decay.     Again  I  thank  you  for  your 

feat  kindness,  and  with  a  full  heart  and  faltering  tongue 
bid  you  all  farewell." 

The  entire  Bar,  rising  from  their  seats,  greeted  tbe  con- 
clusion of  the  Lord  Chancellor's  8pee<^  with  loud  applause, 
which  waa  continued  until  his  lordship  had  retired  &om  tbe 
Bench. 


ADDRESS  TO  THE  LORD  CHANCELLOR. 

A  deputation  from  the  Cooocil  of  the  Incorporated 
Society  of  Attorneys  and  Solicitors  waited,  on  Wednesday, 
upon  the  Lord  Chancellor  (Lord  O'Hagan),  at  his  residency 
Rutland-square,  for  the  purpose  of  presenting  him  with  an 
address  on  his  retirement  from  office.  'The  deputation 
comprised  tbe  President  of  the  Society,  Sir  Richard  J.  T. 
Orpen,  Arthur  Barlow,  Wm.  Findlater,  Matthew  Anderson, 
John  Galloway,  David  Fitzgerald,  Henry  T.  Diz,  Robert 
J.  T.  Maarory,  William  Dalton,  William  Sullivan,  Charles 
J.  G.  Stannuel,  Arthur  Molloy,  William  Fry,  Shapland  M. 
Tandy,  Thomas  Jameson.  Robert  O.  Longfield,  Edward  F, 
Stapleton,  Henry  A  Dillon,  and  Mr.  John  U.  Goddard, 
Secretary  to  the  Society.     . 

Sir  Ricbabd  T.  Osfin  read  the  following  address  : — 

*'  To  the  Right  HonourabU  Thohab  Lord  Baboh  O'Haoan, 
Lord  High  Chancdlor  of  Ireland. 
"  Mt  Lobd — The  Council  of  the  Incorporated  Society  of 
the  Attorneys  and  Solicitors  of  Ireland  desire,  on  the  occa- 
sion of  your  retirement  from  office,  to  convey  to  your 
Lordship,  on  behalf  of  their  profession,  the  deep  sense  they 
entertain  of  the  dignity,  courtesy,  and  high-minded  impar- 
tiality which  have  been  invariably  displayed  by  your 
Lordship  in  discharging  the  important  duties  of  your 
exalted  office.  They  feel  it  an  especial  happiness,  notwith- 
standing the  many  conflicting  political  opinions  entertained 
by  tbe  members  of  their  profession,  that,  on  your  retirement 
from  an  office  which,  by  the  Constitution,  is  political,  you 
leave  with  them  the  recollection  of  a  Judge  whose  courtesy 
and  kindliness  knew  no  distinction  of  politics,  and  who 
ever  gave  a  patient  and  dispassionate  consideration  to 
such  matters  as  were  brought  under  his  notice  in  tbe 
interest  either  of  our  profession  or  of  the  public  at  large. 
Neither  can  the  Council  omit,  on  this  occasion,  to  express 
the  grateful  thanks  of  the  profession  for  tbe  distinguished 
patronage  you  invariably  extended  to  the  Solicitors*  '  Bene- 
volent AsBooiation'^a  society  in  which  our  body  naturally 
feels  the  warmest  interest.  The  sea  of  politics  has  rarely 
an  unruffled  surface ;  but,  however  the  waves  may  rage  and 
swell,  we  earneiitly  trust  that  the  haven  to  which  they  will 
bear  your  Lordship  may  be  one  of  unclouded  peace  and 
prosperity,  in  tbe  expression  of  which  hope  we  feel  confident 
that  we  give  utterance  to  the  universal  desire  of  the  pro- 
fession." 

Lobs  O'Haoan  read  the  following  reply : — 
"  Sib  Richaed  Orpbn,  ahd  GKirrLiottN,— I  thank  you 
very  sincerely  for  this  cordial  address,  and  for  your  assurance 


Digitized  by 


Google 


100 


THE  IRISH  LAW  TIMES 


[Feb.  28, 


that  it  traly  represents  the  feeling  of  the  body  yon  so 
worthily  control.  It  ia  not  the  less  grateful  to  me  because 
it  was  unexpected,  and  is,  I  am  informed,  without  any 
precedent.  I  valae  it  because,  appreciating  the  importance 
of  your  profession,  I  have  always  held  its  members  in  great 
respect.  They  watch  and  guard  the  most  serious  transac- 
tions of  our  lives  ;  they  command  inevitably  the  confidence 
of  families ;  and  the  purity  and  efficiency  of  their  action 
•re  of  the  last  consequence  to  our  individual  and  social 
well-being.  I  can  judge  as  well,  perhaps,  of  the  Irish 
Solicitors  and  Attorneys  as  any  UHog  man.  I  have  known 
them  in  very  various  relations'^-as  a  barrister,  largely  prac- 
tising within  and  without  the  Bar,  as  having  presided  at 
Quarter  Sessions,  as  Attorney-General,  as  Judge  of  the 
Common  Pleas,  and  as  Lord  Chancellor — and  from  no  idle 
wish  to  indulge  in  reciprocity  of  compliment,  bnt  from  my 
own  full  knowledge,  I  can  say  that,  with  exceptions  which 
mast  exist  in  aH  large  bodies  of  men,  they  deserve  the 
esteem  and  trnst  in  which  they  are  held  amongst  us. 
Thinking  thus,  I  have  necessarily  exhibited  towards  them 
the  courtesy  and  consideration  of  which  you  have  spoken 
■o  warmly,  and  I  deserve  no  thanks  for  yielding  that  which 
was  their  due,  and  which  I  could  not  have  denied  witboot 
a  painful  sense  of  impropriety  and  injastice.  Neither  can  I 
claim  any  praise  for  my  co-operation  in  advancing  the 
interests  of  your  Benevolent  Society.  It  has  been  to  me  a 
source  of  true  satisfaction  to  note  the  progress  of  that  noble 
institution.  I  heartily  wish  it  an  ever-increasing  success, 
and,  if  you  permit  me,  I  shall  be  very  happy  still  to  aid  you 
in  sustaining  it.  I  thank  you  for  all  the  good  and  genial 
wishes  with  which  you  accompany  my  retirement  from 
judicial  life,  and  for  the  proof  uiey  give  that,  by  yon  and 
your  brethren,  I  shall  sometimes  be  held  in  kindly  remem- 
brance." 

The  deputation  then  withdrew. 


LOSS  OF  QUALIFICATION  AFTER  REGISTRA- 
TION. 

If  the  name  of  a  person  is  on  the  register,  is  he  entitled  to 
vote  at  a  Parliamentary  election,  although  since  the  regis- 
tration he  has  lost  his  qualification  or  has  ceased  to  reside  ! 
There  can  be  no  doubt  that  last  week  in  this  metropolis 
some  hundreds  of  persons  voted  who  had  ceased  to  reside 
in  the  city  or  borough  in  which  they  voted  ;  and  we  know 
for  a  fact  that  some  were  induced  to  do  so  by  the  represen- 
tations of  agentSj  canvassers,  and  cemmittees  that  such  a 
course  was  legal  and  proper.  We  propose  now  to  consider 
the  question  whether  such  persons  bad  a  right  by  law  to 
Tote ;  and  we  think  that,  whatever  conclusion  may  be 
drawn  by  our  readers,  from  the  array  of  law  and  statute 
bearing  upon  the  poin^  all  will  agree  that  the  Legislature 
is  much  to  be  blamed  for  the  obscurity  in  which  it  has  by 
recent  legislation  involved  a  question  which  before  the  year 
1872  had  been  rendered  perfectly  dear.  If  we  go  back  to 
the  law  in  time  of  old,  it  is  manifest  that  both  as  regards 
the  forty -shilling  freeholder  in  counties,  and  the  &eemsn 
pot- walloper  and  scot-and-Iot  elector  in  cities  and  boroughs, 
the  ^ht  to  vote  was  determined  by  the  possession  of  the 
qualification  on  the  day  of  election.  The  system  of  registra- 
tion has  tended  to  blind  the  eyes  to  this  patent  fact,  and  has 
induced  the  idea  that  registration  is  everything,  and  the 
actual  possession  of  the  qualification  nothing.  Now,  before 
the  year  1843,  it  was  part  of  the  common  law  of  Parliament 
that,  if  a  person  parted  with  his  qualification  after  registra- 
tion, his  vote  was  null  and  void,  and  could  be  struck  off  on  a 
scrutiny ;  and  cases  are  on  record  in  which  committees  of 
the  House  have  struck  off  such  votes.  Then  came  tlie  Act 
6  Vict.,  0.  18,  s.  79.  The  first  words  of  that  section  are 
these : — "At  every  future  election  the  register  of  voters  so 
made  as  aforesaid  shall  be  deemed  and  taken  to  be  conclu- 
sive evidence  that  the  persons  therein  named  Qontinue  to 
have  the  qualifications  which  are  annexed  to  their  names 
respectively  in  any  register  in  force  at  such  election."  Sub- 
joined to  which  is  a  proviso  "  that  no  person  shall  be  entitled 
to  vote  at  any  election  for  a  member  or  members  to  serve  in 
Parliament  for  any  city  or  borough,  unless  he  shall  ever 
since  July  31,  in  the  year  in  which  his  name  was  inserted  in 
the  register  of  voters  then  in  force  have  redded,  and  at  the 


time  of  voting  shall  continue  to  reside,  within  the  city  or 
borough,  or  place  sharing  in  the  election  for  which  he  shall 
cliam  to  be  entitled  to  vote,  or  within  the  distance  required 
by  the  said  recited  Act  [the  Reform  Act  of  1832],  to  entitle 
such  person  to  be  registered  in  any  year."  Now,  witbo'  t 
concerning  ourselves  with  the  practice  of  committees  of  the 
House  between  1843  and  1868,  we  may  usefully  cite  the 
decisions  of  learned  judges  who  have  tried  election  petitions 
under  the  Act  of  1868.  In  the  Guildford  cane  Mr.  Justice 
WiUes,  speaking  of  certain  persons  who  had  been  tempted 
by  a  bribe,  said :— "These  men  were  in  the  employment  of 
the  ordnance  survey,  and  were  on  the  register  prior  to  the 
election.  Being  so,  they  bad  the  power  to  vote  ;  but  before 
the  election  occurred,  Uiey  ceased  to  reside  at  Guildford, 
not  temporarily,  but  permanently,  and  had  no  residence  but 
that  in  Chester  at  the  time  of  the  election.  They  had, 
therefore,  no  right  to  vote.  It  is  clearly  so  laid  down  in  the 
Act  (6  Vict.,  o.  18,  8.  79.)"  (O'M.  &  H.  Rep.  p.  14.)  So 
in  the  Bewdley  case  it  appeared  that  one  Evans  had  been 
sold  up  and  left  his  house  between  the  registration  and  the 
polling  day.  Being  called  as  a  witness,  he  was  asked  by 
counsel,  "Were  you  staying  at  an  inn  in  the  borough  at  the 
time  of  voting  ?"  upon  which  Mr.  Justice  Blackburn  inter- 
posed and  said  : — "  That  is  not  the  question  ;  he  has  broken 
up  his  house  within  twelve  months.  It  does  not  matter 
where  he  was  at  the  time  of  the  election  ;  the  question  is, 
whether  he  has  since  the  registration  broken  his  residence  V 
(O'M.  &  H.  p.  174).  Again,  in  the  Oldham  case,  counsel 
attempted  to  show  that  the  Act  6  Vict  c.  IS  s.  79,  did  not 
apply  to  voters  under  the  Act  of  1867.  But  Mr.  Justice 
Blackburn  ruled  that  it  did,  and  struck  off  a  vote  given  by  a 
man  who  had  ceased  to  reside  before  the  p<3ling  day. 
Therefore  the  avoidance  of  a  vote  by  non-residence,  at  the 
time  of  polling,  was|beyond  all  doubt  up  to.  the  year  1872 ;  and 
so  the  question  is  reduced  to  the  point  whether  the  Ballot 
Act  has  altered  the  law  in  this  respect.  But,  before  we 
look  at  that  Act,  we  must  pause  to  contemplate  one  feature  in 
the  case  put,  upon  which  light  has  yet  to  be  thrown.  Of  course 
residence  and  oocupation  are  wholly  immaterial  so  far  aa 
concerns  the  ancient  and  honourable  franchise  of  the  forty- 
shilling  freeholder,  while  occupation  is  necessiary  both  for 
the  lessee  at  a  rent  of  £50  a  year  under  the  Act  of  1832, 
and  the  leasee  at  a  rent  of  £12  under  the  Act  of  1867, 
claiming  the  franchise  in  counties.  But,  although  there  is 
no  positive  enactment  declaring  that  ownership  of  the  free- 
hold or  occaption  of  the  leasehold  must  continue  down  to 
the  time  of  voting,  that  has  never  been  doubted  in  spite  of 
the  sweeping  language  of  the  first  part  of  section  79  of  6 
Vict.,  c.  18,  making  the  register  conclusive  evidence.  So, 
also,  the  qualification  in  a  city  or  borough  is  one  thing 
and  residence  another.  A  man  may  vote  in  right  of  a  ware- 
house of  the  proper  value,  so  long  as  he  resides  within  the 
city  or  borough,  or  within  seven  miles  of  it.  By  the  proviso 
in  section  79  he  loses  his  vote  if  he  so  ceases  to  reside  ;  but 
that  proviso  di>eB  not  pretend  to  touch  the  case  of  a  man 
losing  bis  warehouse  qualification  and  yet  not  changing 
residence.  But  if  the  warehouse  qualification  were  gone 
between  registration  and  polling  day,  the  person  so  losing  it 
would  have  do  right  to  vote ;  and  that  not  by  virtue  of 
section  79,  but  by  the  common  law  of  Parliament,  and  upon 
the  construction  of  the  section  giving  him  the  franchise  by 
virtue  of  his  occupation  of  the  warehouse.  We  see,  there- 
fore, that  the  proviso  in  section  79,  which  we  have  cited, 
relates  only  to  the  residence  required,  not  to  the  qualifica- 
tion itself  in  respect  of  which  the  vote  is  claimed.  A  man 
may  hold  his  qualifying  house,  warehoose,  or  countinghouse, 
and  yet  cease  to  reside,  or  he  may  continue  to  reside  and 
lose  his  qualifying  tenement,  or  he  may  lose  both  residence 
and  qualification.  The  proviso  in  section  79  only  extends  to 
the  first  and  third  of  these  alternatives,  and  of  course  only 
partially  to  the  third. 

With  these  considerations  before  us  we  approach  the 
Ballot  Act  (35  &  36  Vict  o.  83),  and  we  find  that  in  the 
schedule  of  repealed  statutes  is  the  proviso  which  we  have 
cited  from  section  79  of  6  Vict.  o.  18.  Probably  this  has 
been  a  startling  discovery  to  many  persons,  and  the  utility 
of  it  is  wholly  unintelligible  ;  indeed,  it  looks  like  a  mere 
mistake.  However,  there  it  is.  Viewed  by  the  light  of 
previous  explanations  the  effect  of  this  appeal  is  limited.  It 
merely  comes  to  this,  that   where  a  person  retains  that 
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vhieh  forms  the  qualification  of  his  vote — for  example,  a 
eoanting-hoiue  in  the  dty  of  London— but  between  re^^a- 
tiatkin  and  thepolIin(^  day  has  ceased  to  reside  within  the 
dtj  or  witiiin  seven  miles  of  it,  he  may  'aate,  by  virtoe  of  his 
Bama  being  on  the  register  and  of  his  retention  of  the 
qoalifying  tenement.  The  repeal  does  not  operate  to  give 
the  right  of  voting  to  any  one  whose  name  is  on  the  register 
for  a  city  or  borongh,  bnt  who,  since  the  registration,  has 
ceased  to  occupy  his  qualifying  tenement  under  the  Act  of 
1 832,  or  has  ceased  to  be  an  "  inhabitant  occupier  of  a  dwel- 
ling-honse,"  as  required  by  the  Act  of  1867.  The  common 
case  is  that  of  a  man  whose  name  is  on  the  register  in  a  city 
or  borongh  for  his  dwelHng-honse  as  occupier  or  inhabitant 
oconpier  ;  and  if  such  person  breaks  up  hu  house  between 
registration  and  polling  day,  he,  in  oar  opinion,  loses  his 
right  to  vote,  and  his  case  is  not  touched  by  the  repeal  of 
tlw  fooviso  in  section  79  of  6  Vict.  c.  18. 

W«  moat  not,  however,  fail  to  notice  section  7  of  the 
BaUot  Act,  which  is  in  these  words  : — "  At  any  election  for 
•  county  or  borough,  a  person  shall  not  be  entitled  to  vote 
milini  Ua  name  is  on  the  register  of  voters  for  the  time  being 
in  focoo  for  snch  county  or  borough  ;  and  every  person  whose 
name  ia  on  snob  register  shall  be  entitled  to  demand  and 
raoeiTe  a  ballot  paper,  and  to  vote,  provided  that  nothing  in 
this  aeetion  shall  entitle  any  person  to  vote  who  is  pro- 
bifaitad  from  voting  by  any  statute,  or  by  the  common  law 
of  FwliMDent,  or  relieve  such  person  from  any  penalties  to 
wUdt  he  may  be  liable  for  voting."  We  must  confess  that 
this  section  is  a  painful  instance  of  the  art  of  legislation ; 
and  that,  when  it  ia  read  with  the  first  sentence  of  6  Vict. 
e,  18,  ib  79,  and  is  compared  with  the  common  law  of  Far- 
Hament,  it  presentsaomesingular  incongruities.  But  we  may 
beqoite  snre  that,  in  construing  it,  the  judges  will  hold  firmly 
by  IIm  aheet«[iehor  of  the  common  law  of  Parliament,  and 
irill  not  admit  that  a  section  designed  to  secure  to  every 
Toter  his  ballot-paper  ought  to  be  read  as  oonferTing  the 
franchise  on  people  who  have  no  light  to  it. 

U  it  be  askad  whether,  in  the  face  of  the  peremptory 
language  of  section  7  of  the  Ballot  Act,  the  returning  officer 
dare  roiue  a  ballot-paper  to  a  person  on  the  register — even 
thongh  the  person  may,  to  the  knowledge  of  the  officer,  have 
BO  qualification  on  the  day  of  the  poll — we  may  safely  reply 
in  the  negative.  To  which  reply  a  aealuns  partisan  may 
isjoin  that.  If  he  is  on  the  register,  and  if  he  can  get  a 
baJknt-paper,  why  should  be  not  vote,  although  his  qualifioa- 
tioii  nwy  have  been  lost !  To  this  pertinent  query  we  would 
make  two  answers.  First,  a  moral  answer;  second,  a  legal 
answer.  For  the  moral  answer,  we  are  content  to  cite  Mr. 
Jnatice  Willes  in  the  Coventry  case.  That  learned  jodge 
there  aaid  : — "A  man  who  ceases  to  reside,  and  has  gone  off 
and  taken  np  his  residence  elsewhere,  leaving  behind  him  no 
wife  or  honaehold  goods  in  tfae  city  for  which  he  intends  to 
return — who  cannot  fairly  be  said  to  retain  a  residence  in 
the  dty,  but  has  entirely  removed  his  residence  elsewhere 
beyond  th^  city,  and  the  statutory  seven  miles  which  are 
oonndeted  put  of  it  for  the  purpose  of  residence — I  say  that 
that  petson,  knowing  the  law  anil  coming  here  to  vote,  even 
if  there  were  no  remedy — which  I  think  there  is  in  the 
event  of  his  doing  that  which  by  law  he  is  not  entitled  to 
do — has  done  an  act  which  is  unjustifiable  in  point  of  fair- 
ness and  honesty.  If  he  does  not  know  the  law,  or  if  he  is 
in  doubt  about  the  fact,  I  should  say  nothing  about  his 
honesty  ;  but  if  he  does  know  the  law  and  does  know  the 
fact,  I  say  that  that  man,  in  voting,  does  an  act  which  can- 
not be  maintained  in  point  of  honesty,  as  it  certainly  cannot 
in  point  of  law"  (O'M.  &  H.  p.  109).  As  to  the  legal  answer, 
ve  may  say,  firat,  that,  according  to  the  opinion  of  Mr. 
Justice  Willes,  a  person  so  voting  would  be  liable  to  an 
indictment  at  common  law  for  a  misdemeanour — ^for  that  is, 
BO  donbt,  the  remedy  to  which  the  learned  judge  alluded  ; 
seocmd,  that  the  vute  so  given  woUld  be  struck  off  on  a 
scnitiDy  opon  an  election  petition,  the  Ballot  Act  having 
■eeiuca  the  means  of  following  the  vote,  and  having  given 
the  election  jodge  authority  to  get  at  an  anlawiiil  ballot- 
paper.  Of  course  a  man,  in  energetic  support  of  a  political 
cause,  may  laugh  at  the  elevated  morality  of  Mr.  Justice 
Willes,  and  may  choose  to  run  all  risks  of  indictment  and 
scrutiny,  and  such  a  man  will  always  find  plenty  of 
persons  whom  he  has  imitated  and  who  will  imitate  him. 
Bat  ws  think  that  he  ia  as  much  open  to  censure — assuming, 


of  course,  that  our  interpretation  of  the  law  is  right,  and  that 
he  knows  the  law — as  a  man  who,  being  by  mistake  on  the 
list  at  two  different  polling  places  in  one  borough,  gives  a 
double  support  to  the  candidate  of  his  choice. — Law  JoamaL 


THE  NEW  LORD  CHANCELLOR  OP  ENGLAND. 

The  Solieiton'  Journal  says : — We  are  enabled  to  announce 
that  Lord  Cairns  has  accepted  the  Chancellorship.  As  legal 
journaliats  our  chief  concern  is  as  to  the  influence  the  change 
is  likely  to  exercise  on  the  great  measures  of  law  reform 
still  in  prospect.  As  regards  one  of  these  measures — the 
Land  Transfer  Bill — there  is  no  reason  to  anticipate  that 
any  want  of  zeal  will  be  displayed  by  the  new  Chancellor 
in  pressing  it  upon  the  attention  of  the  Legislature.  In  the 
course  of  the  debates  last  semion,  he  emphatically  declared 
that  the  general  scheme  of  the  bill  had  bis  hearty  support, 
his  chief  criticisms  being  bestowed  on  the  machinery  by 
which  it  was  to  be  worked,  and  in  particular  on  the  undefined 
ttatus  and  qualifications  of  the  registrars.  We  may  anti- 
cipate that  the  bill  will  be  re-introduoed  at  no  distant  period 
in  a  revised  and  improved  form.  As  regards  the  re-organi- 
zation of  the  local  oonrts,  if  the  opinions  of  Lord  Cairns  may 
be  gathered  from  his  published  reasons  for  not  signing  the 
second  report  of  the  Judicature  Commission,  we  may  con- 
'clude  that  he  generally  approves  the  recommendations  made 
by  the  Commissioners  with  reference  to  the  concentration 
of  the  county  courts ;  but  he  thinks  that  effect  ought  not  to 
be  given  to  them  otherwise  than  in  connexion  with  adequate 
arrangements  for  supplying  regular  sittings  of  the  Supreme 
Court  in  thickly  populated  parts  of  the  country,  and.  espe- 
cially in  Lancashire  and  Yorkshire.  This  may  merely  mean 
that  assizes  should  be  held  more  frequently  in  the  provincial 
centres  of  population,  but  it  is  consistent  with  the  establish- 
ment in  some  of  those  centres  of  divisional  courts,  presided 
over  by  judges  of  the  High  Court.  Upon  the  question  of 
legal  education  the  opinions  of  the  new  Lord  Chancellor, 
as  developed  by  him  before  the  CommisBJ(>n  of  1851,  were 
in  favour  of  providing  for  the  instruction  in  general  juris- 
prudence of  those  who  proposed  to  follow  the  legal  profession 
by  assistance  given  by  the  Inns  of  Court  to  the  universities 
in  the  foundation  of  lectureships  and  law  scholarships. 
But,  if  no  active  help  is  to  b^  expected  from  the  new 
Chancellor  in  the  passing  of  the  measure  promoted  by  the 
Legal  Education  Association,  it  may,  at  least,  be  hoped  that 
he  will  not  strenuously  oppose  the  bill,  to  which  Lord  Sel- 
bome  will  be  free  to  lend  his  powerful  support. 


ARBITRATION   CLAUSE— LANDLORD  AND 
TENANT. 

Dawton  r.  FUzgerald,  Ex.,  22  W.  B.  182,  L.  R.  9  Ex.  7. 

This  decision  is  the  boldest  act  of  judicial  legislation  (not 
excepting  the  decisions  under  the  Bankruptcy  Act)  which 
we  can  recall  within  any  recent  times.  The  action  was 
brought  by  a  tenant  on  a  covenant  by  his  landlord  to  keep 
down  the  hares  and  rabbits  on  the  land ;  and  that  if  the 
landlord  should  keep  so  many  as  to  injure  the  trees,  &c.,  he 
would  pay  the  plaintiff  a  fair  and  reasonable  compensation. 
The  defendant  pleaded  that  one  of  the  terms  of  the  tenancy 
was,  that  if  any  such  injury  were  done  by  the  defendant  he 
woidd  pay  a  fur  and  reasonable  compensation,  the  amount 
of  which  should^  in  case  of  diflbrence,  be  referred  to  arbitra- 
tion, and  that  no  arbitrators  had  been  appointed,  nor  award 
made.  This  plea  was  demurred  to,  aaa,  according  to  the 
law  as  it  is  commonly  understood,  one  wonld  have  supposed 
the  demurrer  must  have  been  suocessful.  Hitherto  no 
decision  baa  trenched  upon  the  rule  of  law  that  an  arbitra- 
tion clause  does  not  oust  the  jurisdiction  of  the  Courts  ;  the 
only  exception  being  where  the  clause  is  so  drawn  that  the 
obligation  to  payment  only  arises  upon  a  determination  by 
arbitration,  or  in  other  words,  when  the  determination  of  a 
sum  by  arbitration  is  a  condition  precedent  to  anything 
becoming  due.  In  the  present  case,  however,  it  is  to  be 
observed  that  the  whole  deed  was  not  set  out,  so  that  in 
order  to  determine  in  favour  of  the  defendant  it  was  neces- 
sary to  hold  that  a  clause  in  the  form  set  out  in  the  plea, 
wherever  it  occurred  in  the  deed  containing  the  covenant 
sued  upon,  was  a  good  plea  in  bar  to  an  action  on  the 


Digitized  by 


Google 


102 


THE  IRISH  LAW  TIMES 


fFEB.  28, 


separate  and  independent  covenant  to  pay  for  the  damage, 
■0  that  the  only  kind  of  action  which  could  be  maintained 
would  be  an  action  for  a  sum  awarded,  or  an  action  for 
refriring  to  appoint  arbitrators.  The  Court,  however,  have 
not  only  decided  that  the  plea  was  good ;  they  have  decided 
that  it  was  good  upon  the  broad  ground  that  wherever  an 
arbitration  clause  occurx  in  an  instrument  which  contains 
an  independent  covenant  to  pay  damages,  it  furnishes  a 
good  answer  to  an  action  on  the  covenant.  If  this  is  law, 
we  cannot  help  asking  why  it  should  have  been  thought 
necessary  to  enact  the  11th  section  of  the  Common  Law 
Procedure  Act,  1854,  and  why  defendants  have  so  often 
troubled  themselves  to  apply  under  that  section  for  orders 
to  stay  actions— applications  which  judges,  exercising  the 
discretion  vested  in  them  by  that  section,  have  so  often 
refused  ?  A  much  more  simple  remedy  seems  by  this  deci- 
sion to  have  been  open  to  them  all  the  while.  The  rule  of 
law,  indeed,  by  which  they  were  deterred  from  raising  this 
defence,  is  declared  by  the  Court  to  have  cecued  to  exist ; 
the  authority,  however,  for  that  proposition  does  not  ascend 
higher  thon  the  present  case.  But  we  must  add  that  this 
decision  was  not  unanimous.  It  was  pronounced  by  Kelly, 
C.B.,  and  Pigott,  B. ;  but  Brarawell,  B.,  emphatically  dis- 
Bented.from  it,  in  a  judgment  where  both  the  authority  and 
the  good  sense  and  reason  of  what  we  most  still  believe  to 
be  the  rule  are  expressed  with  all  his  usual  force  and  clear- ' 
nesa.  It  is  impossible  to  rely  on  the  authority  of  the  case, 
which  can,  we  think,  scarcely  fail  of  being  appealed  against. 
— Solicitors'  Journal. 


THE  COMING  ELECTION  PETITIONS. 

[From  the  Lam  Timc$.i 

Many  of  the  misdeeds  of  the  past  fortnight  connected 
with  the  general  election  will  doubtless  soon  be  arraigned 
before  the  election  judges,  and  it  will  not  be  amiss,  perhaps, 
if  we  remind  the  profession  of  the  nature  of  the  case  which 
has  to  be  established  before  an  election  can  be  invalidated. 

Anything  which  actually  interferes  with  the  freedom  of 
election  is  a  gronnd  for  declaring  it  void.  Thas  we  remem- 
ber in  the  Nottingham  case,  before  a  committee  of  the 
House  of  Commons,  it  was  a  question  whether  the  "  lambs" 
bad  actually  prevented  voters  from  going  to  the  poll  by  the 
terror  which  they  excited.  This  is  a  form  of  intimidation 
more  likely  to  come  into  prominence  as  the  working  popu- 
lation beg^  to  take  greater  interest  in  politics  under  the 
ballot ;  it  is  indeed  the  only  certain  mode  of  insuring  that 
undue  influence  has  its  effect  upon  the  result  of  the  election. 
The  enactment  on  this  subject  is  that  every  person  who 
shall  directly  or  indirectly,  by  himself  or  by  any  other 
person  on  his  behalf  make  use  of  or  threaten  to  make  use 
of  any  force,  violence,  or  restraint,  or  threaten  the  infliction 
by  himself,  or  by  or  through  any  other  person,  any  injnry, 
damage,  harm,  or  loss,  or  in  any  other  manner  practise 
intimidation  upon  or  against  any  person  in  order  to  induce 
or  compel  such  person  to  vote  or  re&ain  from  voting,  or  on 
account  of  such  person  having  voted  or  refrained  from 
voting  at  any  elecUon,  or  who  shall  by  abduction  or  duress, 
or  any  fraudulent  device  or  contrivance,  impede,  prevent,  or 
otherwise  interfere,  with  the  free  exercise  of  the  franchise  of 
any  voter,  or  shall  thereby  compel,  induce,  or  prevail  upon 
any  voter  to  ^ve  or  refrain  from  giving  his  vote  at  any 
election,  shall  be  deemed  to  have  committed  the  offence  of 
undue  influence.  And  it  has  been  held  that  though  no 
damage,  harm,  or  loss  be  snRtained  by  the  voter,  if  the 
doing  of  the  act  inflicts  loss  on  the  other  side  it  is  within 
the  statute.    Therefore,  as  to 

Undue  Infiuenee. 
We  may  say  that  an  election  will  be  vitiated 

By  mob  violence, 

By  the  violence  of  individual  partisans. 

By  spiritual  intimidation, 

By  threatening  withdrawal  or  withdrawing  of  custom. 

By  threat  of  eviction  by  landlord. 

By  threats  by  fellow-workmen  of  ill-treatment  or  expul- 
sion from  place  of  employment, 

By  dismissal  from  employment. 

As  to  withdrawing  custom,  it  has  been  a  subject  of 
judicial  doubt  whether  a  lady  looking  at  a  box  of  ribbons, 


and  on  learning  the  politics  of  the  tradesman  refusing  to 
purchase,  would  be  nndae  influence.  We  need  hardly  say 
that  in  the  case  of  intimidation  of  single  voters,  the  agency 
of  the  person  exercising  the  influence  must  be  proved ;  but 
in  the  case  of  general  riot  or  violence  it  is  a  question  of 
degree,  and  it  must  appear  that  the  result  was  affected. 
Where  the  majority  is  a  large  one,  and  the  rioting  has  not 
been  extensive,  the  return  would  not  be  avoided. 

It  would  seeqi  hardly  necessary  to  say  very  much 
about 

^n'ftery. 

But  it  has  taken  so  many  forms  that  some  questions  may 
arise  as  even  to  the  limits  which  kindness  and  benevolence 
may  reach  before  offending  against  the  law  for  securing  free 
elections. 

The  act  must  be  corrupt. 

[Which  means  that  the  man  who  does  it  knows  that  he 
is  doing  what  is  wrong,  and  doing  it  with  an  evil 
object.  J 

The  Judges  have  cast  upon  them  the  difficult  doty  of 
judging  of  intention,  and  very  great  difficulty  has  been 
experienced  in  deciding  upon  the  motive  with  which  hospi- 
tality has  been  dispensed  or  employment  given.  One  good 
illnstration  is  furnished  by  the  request  of  a  candidate  to  an 
elector  to  come  some  distance  to  vote.  There  is  no  implied 
promise  to  pay  travelling  expenaee.  The  payment  of 
travelling  expenses  has  been  held  to  be  biibe^,  but  .a 
request  to  come  snd  vote  simply  holds  out  no  inducement. 
Promises  must  be  intended  to  influence  the  vote. 

The  prominent  instance  in  which  a  corrupt  intent  will  be 
implied  is  where  money  or  its  equivalent  is  given  to  a  voter 
without  any  consideration.  But  even  here  tiie  mere  &ct  of 
the  recipient  being  a  voter  will  not  be  conclasive  ;  it  will  be 
open  to  the  candidate  or  his  agent  to  show  that  the  payment 
was  innocent,  * 

Bribery  by  strangers  has  assumed  an  important  position 
under  recent  decisions.  By  receiving  a  bribe  a  voter  loses 
his  status,  just  aa  a  candidate  loses  his  by  giving  one.  Xhi 
vote  of  the  oorrapt  voter  may  be  struck  off  on  a  scrutiny. 
and  although  the  candidate  and  his  agents  knew  nothing  of 
any  cormpt  practice,  the  majority  may  melt  away  before  » 
petition  which  the  respondent  defends  as  being  in  his 
opinion  wholly  groundless.  The  evidence  to  impeach  tiie 
return  In  this  way,  however,  must  be  cogent.  Biibeiy, 
therefore,  may  take  the  form  of ; 

Payment  to  induce  the  voter  to  vote. 

Offering  money  to  induce  a  voter  to  rote. 

Employing  electors  for  reward. 

Payment  of  voters  for  loss  of  time. 

Corrupt  payment  of  rates. 

Corrupt  payment  of  barristers'  court  money. 

Baying  the  inflnence  of  another  candidate. 

Payment  of  travelling  expenses. 

Charitable  gifts  (a  qaestion  of  degree). 

Payment  to  induce  personation.  , 

It  Is  immaterial  how  long  before  an  election  the  consider- 
ation for  the  vote  was  given.  It  will  be  regarded  as  having 
influenced  the  voter. 

There  is  nearly  as  much  difficulty  in  deciding  upon  what 
amounts  to 

Treating. 

The  statute  speaks  of  corruptly  giving,  or  providing,  or 
causing  to  be  given  or  provided,  or  paying  expenses  in- 
curred for  any  meat,  drink,  entertainment,  or  provision,  in 
order  to  be  elected,  or  to  induce  a  voter  to  refnun  from 
voting.  Treating  may  be  either  before  or  after  the  election 
—if  treating  subsequent  is  relied  upon,  a  previous  under- 
standing must  have  existed.  The  mere  giving  refre.shment 
is  not  in  itself  a  corrupt  act,  although  punishable  under  the 
statute,  but  if  it  be  given  to  influence  votes,  or  to  gain 
popularity,  it  is  corrupt,  and  a  single  act  of  this  kind  done 
corruptly  by  an  agent  avoiils  the  election. 

General  treating  is  the  supply  of  refreshments  in  such 
excessive  quantities  with  reference  to  the  election  aa  to 
produce  a  general  corruption  of  the  constituency.  In  this 
case  the  election  would  be  void  nt  common  law,  even  if  no 
agency  were  proved. 

A  question  of  the  first  magnitude  with  reference  to 
corrupt  practices  is,  of  course,  that  of 
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'Very  concdie  and  clear  ezpositiong  of  the  law  as  far  ai  H 
can  be  coosidered  to  be  established  on  any  plain  principles 
will  be  foond  in  the  work  of  Messrs.  Leigh  and  Le 
Marchant,  which  we  review  to-day  (in  chap.  2),  and  also  in 
•  treatiae  by  Mr.  F.  O.  Cmmp,  in  Cox  and  Grady's  Election 
Law.     From  the  former  we  take  the  following  passages  . — 

"  An  agent  is  a  person  anthorized  by  the  candidate  to  aet 
on  his  behalf  in  afi^iis  connected  with  the  election,  and  the 
candidate,  aa  r^arda  his  seat,  is  aa  liable  for  acts  committed 
by  his  agent  aa  if  he  himself  had  been  personally  concerned 
therein ;  although  the  agent  may  not  only  have  exceeded 
the  aathority  committed  to  him,  but  have  act«d  in  opposi- 
tion to  the  express  commands  of  the  candidate.  So  extreme, 
in  fact,  is  the  liability  of  the  candidate  for  bis  agent,  that 
the  relation  between  them  ia  not  analogous  to  that  existing 
at  common  law  between  principal  and  agent. 

"The  candidate  is  answerable  for  the  acts  of  his  agent  in 
the  same  way  aa  a  master  is  answerable  for  the  acts  of  his 
servant  done  in  the  course  of  his  employment,  whetlier 
lawful  or  not,  notwithstanding  a  prohibition  may  have  been 
given  to  him  by  his  master. 

"A  candidate  has  been  held  answerable  for  [acts  com- 
mitted by  a  person  employed  in  a  subordinate  capacity  by 
the  agent  for  the  purposes  of  the  election  on  bis  own 
reaponiibility  to  the  same  extent  as  if  those  acts  had  been 
committed  by  the  superior  agent  himself. 

"Besides  the  agent  for  election  expenses,  there  are  other 
said  persons  whose  names  woold  appear  in  the  detailed 
statement  of  election  expenses  nnder  26  &  27  Vic,  c  29, 
sl4. 

"He  mere  fact  of  their  names  appearing  in  that  state- 
ment as  paid  by  the  candidate  for  the  purpose  of  the 
election  would  probably  be  held  as  sufficient  evidence  of 
their  agency,  tmleiis  they  were  merely  employed  and  paid  in 
some  Bubordnuite  capacity,  such  as  that  of  a  messenger  or 
bill-sticker,  &c  The  candidate  may  be  bound  also  by  acts 
committed  in  the  course  of  the  election  by  other  persons  sa 
his  behalf,  though  not  named  in  the  election  accounts  and 
unpaid. 

"  A  man's  wife,  if  she  interfere  in  the  election,  is  ipto  facto 
his  agent.     Hastings,  Judgments,  2S5. 

"Any  act,  however  trifling,  is  evidence  of  agency,  and  an 
aggregate  of  isolated  acts  will  by  their  cumulative  force 
oonatitate  agency  ;  though  no  one  of  them  alone,  if  severed 
from  the  others,  might  be  oooolasive. 

"  Szanpli  gratid  .— 
"I.  Being  a  member  of  the  committee. 
"  2.  Canvassing  alone,  and  with  or  without  a  canvassing- 

book. 
"  3.  Canvassing  in  company  with  the  candidate. 
"  4.  Attending  meetings  and  speaking  on  behalf  of  the 

candidate. 
**  5.  Bringing  up  voters  to  the  polL" 


CAN  AN  INFANT  BE  MADE  BANKRUPT  J 

I%e  Lav  Tima,  in  calling  attention  to  this  subject,  says 
that  a  p<iint  of  bankruptcy  law  of  some  importance  was 
before  Mr.  Stonor,  County  Court  Judge  at  Wandsworth,  on 
the  12th  inst  The  debtor,  an  infant,  had  been  sued  in  the 
Superior  Conit  for  false  imprisonment,  and  a  verdict  for 
more  than  £SuO  was  recovered.  Upon  this  judgment-debt 
a  petition  in  bankruptcy  was  prexented  in  the  Wandsworth 
County  Court,  and  the  learned  Judge  adjourned  the 
Keyring  in  order  to  ascertain  whether  the  debtor  bad 
appealed  in  the  action  by  his  next  friend,  expressing  his 
determioation,  if  the  debtor  did  so  appear,  to  make  tbe  ad- 
jndiotion.  This  raises  the  question  of  the  liability  of  an 
infant  to  be  made  a  bankrupt.  The  learned  County  Court 
Jndge  rested  hiS  judgment  upon  lie  Smedlty  (10  L.  T.  Bep. 
N.  8.  432),  and  Re  Purser  (19  L.  T.  Rep.  N.  S.  23).  In 
SmedUtf't  case  the  petition  was  by  a  debtor  in  gaol  for  ad- 
jndicatioa  against  himself,  and  Mr.  Serjt.  Wheeler  held 
that  an  infiut  was  within  tiie  operation  of  the  Act  of  1861. 
Pvnti't  case  also  was  an  adjudication  on  a  debtor's  own 
pstition,  and  Mr.  Commisriotier  Winslow  relied  upon  the 
««mb  of  the  86th  section  of  tbe  Act  1861 — "Any  debtor 
may  petition  for  aHjadioation  against  himself" — as  being 


sufficiently  general  to 'include  an  infant.  But  a  debtor  ad- 
judicating himself  a  bankrupt,  and  being  adjudicated  a 
bankrupt  on  the  petition  of  a  creditor,  are  surely  two 
different  things.  Under  the  present  law  a  debtor  cannot 
make  himself  a  bankrupt.  He  may,  however,  file  a  petition 
for  liquidation  ;  and  we  apprehend  there  can  be  no  doubt 
that  an  infant  coald  resort  to  this  process.  But  can  an 
infant  be  made  a  bankrupt !  In  Maclean  v.  Dvmmett  (22 
L.  T,  Rep.  N.  S.  710)  it  was  held  by  the  Judicial  Committee 
of  the  Privy  Council,  after  an  argument  in  which  Se  Smtd- 
ley  was  cited,  that  an  infant  could  not  be  adjudicated 
insolvent.  In  argument  in  Maclean  v.  Jhimmett  the  pre- 
sent Lord  Chancellor  said,  "That  an  infant  cannot  be 
made  a  bankrupt  has  been  well  settled  since  Lord  Hard- 
wick's  time.  (See  £r  ports  iTauJcrson,  4  Ves.  163.)  .... 
And  it  is  clear  that  a  oummission  of  bankruptcy  against  an 
infant  is  void,  and  not  voidaUe  merely."  The  cases  cited 
on  tbe  other  side  were  thus  dealt  with  by  the  Judicial 
Committee  :  "  These  cases  proceed  on  this,  that  the  infant 
has  fraudulently  asserted  himself  to  be  of  age  when  be  waa 
not  of  age,  and  that  be  has,  by  that  fraudulent  assertion,  in- 
duced persons  to  give  him  credit,  and  thereby  has  contracted 
debts  in  the  trade."  Tbe  adjudication  of  insolvency  was 
set  aside  and  annulled  with  costs.  Mr.  Stonor  has  decided 
that  ha  could  adjudicate  an  infant  bankrupt  on  a  creditor's 
-petition  upon  the  authority  of  two  cases  which  decided  that 
an  infant  could  make  himself  a  bankrupt.  Tbey,  therefore, 
only  go  half  way  in  supporting  him  in  his  conclusion,  which 
is  met  directly  by  Madean  v.  Dvmmett.  The  soundness  of 
his  decision  must  therefore  be  doubted,  if  not  positively 
disputed. 

OBITUABY. 

[From  the  Law  1(100.1 

W.  JENKINS,  ESQ. 

The  late  William  Jenkins,  Esq.,  Q.C.,  LL.D.,  of  CliOon 
Court,  near  Bristol,  who  died  on  the  S2nd  nit.,  in  the 
sixty-eighth  year  of  his  age,  was  the  eldest  son  of  the  late 
William  Jenkins,  Esq.  formerly  of  the  Treasury,  Dublin 
Castle,  and  a  lineal  descendant  of  the  learned  lawyer  and 
judge  Uavid  Jenkins,  who  was  detained  a  prisoner  in  the 
Tower  of  London,  and  again  in  Wallingford  Castle,  for  his 
loyalty  to  Charles  I,  He  was  bom  in  tbe  year  1805,  and 
was  educated  at  Trinity  College,  Dublin,  where  he  took  his 
Bachelor's  degree  in  1826,  proceeded  M.A.  in  1832,  and 
was  made  LL.D.  in  1866.  He  was  a  student  of  the  Inner 
Temple,  and  was  called  to  the  Irish  Bar  in  Trinity  Term, 
1829.  He  was  appointed  a  Q.C.  in  1860,  by  the  then  Lord 
Chancellor  of  Ir^iuid,  Sir  Maziere  Brady,  and  retired  from 
the  Bar  in  1863,  since  when  he  resided  at  Clifton  Court. 
Mr.  Jenkins  had  the  reputation  of  being  a  sound  equity 
lawyer,  and  was  particularly  successful  in  investigating 
titles.  He  also  practised  in  the  Court  of  Chancery,  where 
he  distinguished  himself  in  many  important  cases.  Mr. 
Jenkins  married  on  the  26th  September,  1836,  Helen, 
eldest  daughter  of  the  late  John  Thompson,  Esq.,  of  Bath, 
by  whom  he  leaves  one  son,  William,  barrister-at-law  of 
the  Western  Circuit,  and  also  two  daughters. 


A.  M.  ALEXANDER,  ESQ. 

Tbe  late  Adam  Murray  Alexander,  Esq.,  some  time  a 
puisne  judge  of  British  Guiana,  who  died  at  Enagh  Lodge^ 
on  tbe  2nd  inst.,  was  the  second  son  of  the  late  John 
Alexander,  Esq.,  of  Caw  House,  in  the  county  of  London- 
derry, Ireland,  a  relative  of  the  noble  house  of  Caledon. 
He  was  bom  about  the  year  1810,  and  waa  educated  at 
Trinity  College,  Dublin,  where  he  graduated  B.A.  in  1830, 
and  proceeded  M.A.  in  1834.  He  was  called  to  the  Irish 
Bar  in  Easter  Term,  1832,  and  practised  for  some  time  in 
Dublin  ;  he  was  subsequently  appointed  to  a  puisne  judge- 
ship of  the  courts  of  British  Guiana,  which  he  held  for  a 
period  of  ten  years. 


A  Petition  is  being  prepared  against  the  return  of  the 
members  for  tbe  county  of  Kerry  on  the  ground  of  insuffi- 
cient time  between  the  Sheriff's  notice  and  the  day  of  election. 
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[Feb.  28, 


NOTBS  OF  ENGLISH  DECISIONS. 
[From  tbe  Lmt  TYmci.] 


Bahkbuptot  Law. 

BaNEBOFTOT — CoHPOaiTION — SUBSEQDKWT     BKSOLUTIOir 
TO  BBDUOE — WhbM  PEBWSSIBIiE — ACTION  BT  OIBSENTIIIO 

Cbeditob — Injunction — ^Powebs  or  Cbbditobb— 32  ft 
83  Vict.  o.  71,  &  126,  oiaosids  1, 6,  and  6.— Under  sect.  126 
of  the  Bankraptcy  Act  1869,  creditors  have  power  by  an 
extraordinary  resolution  to  reduce  the  amount  of  a  oomponi- 
tion  previously  accepted  by  them  when  the  circumetajices 
require  it,  and  it  wUl  be  for  the  benefit  of  the  debtor  and 
the  creditors  generally.  A  dissentient  creditor  is  as  much 
bound  by  such  extraordinary  resolution  as  he  was  by  the 
resolution  accepting  the  original  composition.  The  word 
"persona"  in  clause  S  of  sect.  126  of  the  Bankruptcy  Act 
1869  does  not  mean  "creditors,"  bot  "persons"  other 
than  creditors,  whose  interests  may  be  affected  by  the 
proceedings :  \Et,  parte  The  Liquidator!  of  the  Raddiffe 
Jneettmeat  Company  (Limited) :  Re  W.  H.  Glover  and  Co., 
29L.  T.  Kep.N.S.  694.    Bank.) 


LAW  STUDENTS'  JOXTfeNAI. 


LAW  STUDENTS'  DEBATING  SOCIETY, 

Kino's  Inns,  Hbbbibtta-btbbit. 

A  General  Meeting  of  the  Society  will  be  held  in  the 

Leotnre  Hall,   King's  Inns,   on  Monday  evening,  March 

2nd,  1874,  when  the  foUoiiing  snbject  will  be  debated  : — 

**  That  the  Career  of  Edmund  Burke  deserves  our  approTol," 

Sfkakkbs : 
Affir.  Mr.  R.  Andrews,         I       Neg.  Mr.  J.  H.  Hickey, 
Mr.  H.  De  Burgh.       |  Mr.  L.  P.  Dillon. 

The  Chair  will  be  taken  at  Eight  o'clock. 
All  Meetings  open  to  ladies  and  gentlemen. 


LEGAL  AND  LITERARY  DEBATING  SOCIETY. 

The  usual  Weekly  Meeting  of  this  Society  will  be  held 
on  Thursday  evening,  the  5th  March,  at  63,  Lr.  Sackville- 
treet.    Chair  to  be  taken  at  Eight  o'clock. 

An  Essay  will  be  read  by  Mr.  A.  Gartlan  on  "Novel* 
•od  their  Relation  to  Real  Life." 

Speaeebb : 

Mr.  N.  Goddard,  Mr.  H.  8.  Lee,  Mr.  A.  L.  Barlee,  and 

Mr.  A.  C.  Hallowes. 


COVBT  PAFEBS. 


LANDED  ESTATES'  COURT. 

SittingB  for  next  Week  so  far  as  same  are  appointed. 

Before  the  Hon.  Juoob  Flanaoan. 

MONDAY. 

In    Chambbb.— W.    Jack,  aUocation.— G.    J.   Alymer, 

do.— E.  T.  White,  do.— M.  H.  Smithwick,  proposal— Anne 

Reynolds,  do.— J.  Dignam,  for  liberty  to  bid.— M.  CahilL 

to  amend  rental    • 

Before  ExAXiNBB  (Mr.  Dobbs). 
Trustee  Hynes,  rental. 


TVESDA  r. 

In  Chaubbb.— ^.  Spencer,  confirm  sale.— W.  Torqoand 
and  another,  ditto. 

In  Coobt.— J,  Lawton,  final  schedule.- Anne  Clarke 
and  others,  do.— W.  J.  Graham,  do.— W.   Gabbett  and 

^ei8,  do.— Sir  C.  O'Logblin,  from  17th  Febrnarj J.  W, 

Browne,  from  23rd. 


WBDNSSDAY. 

In  Chambbb. — John  Nolan  and  others,  from  24tb. — B. 
Sbegog,  as  to  conveyance. — K.  A.  Cox,  as  to  Board  Works 
loan. 

In  Codbt.— C.  Blake,  allocation.— B.  W.  Falkiner,  final 
schednle. — S.  Cunningham,  do. — J.  O'Donel,  ditto. 

Before  Examinib  (Mr.  Dobbs). 
Trustees  Fitzberbert,  rental. 

Before  Examinib  (Mr.  M'Donnell). 

Trustee  O'Brien,  vouch. — Executor  Luton,  do.— James 
Gorman,  do.— A.  O'Neil,  do.— Trustee  ■Reynolds,  do. — 
Reverend  E,  Richards,  rental. — M.  Kerwin,  do. — R. 
Blackball,  ditto. 


TBURSDA  T. 
Before  EXAMlNnt  (Mr.  Dobbs). 
E.  J.  Coopers,  proofs. 

FRIDAY. 

SALBS  AT  12  o'clock. 
D.  C.  O'REIttT.— 1  lot. 

G.  Hardino. — 1  lot. 

J.  MtlLLEN. — 1  lot. 

ExEouTOB  Stbbtch. — 2  lots. 
M.  H.  Smithwiok. — 2  lots. 
Thomas  Bell. — 3  lots.   . 

Before  Examines  (Mr.  Dobbs). 
H.  T.  Pamell,  rental 


SATURDA  Y. 
F.  Waldfon,  rental — J.  Patton  and  another,  do. — 


M. 
D.  S.  Ker,  proofs, 


LANDED  ESTATES'  COUaT. 

BALES. 

February  20th  before  the  Hon.  Judob  Flanaoan.     , 

CiTtot  Dublin.— Julia  Lawton  and  another,  owners 
and  petitioners.  In  one  lot,  houses  and  premises  in  Seville- 
place,  held  under  lease  for  residue  of  a  term  of  160  years, 
and  producing  an  estimated  annual  profit  rent  of  £229  2s. 
Sale  adjourned.    Solicitor,  John  Hone. 

County  Dublin. — John  Dignam  and  another,  owners ; 
John  Dignam,  petitioner.  In  one  lot,  part  of  the  lands  of 
Ballymaden,  held  under  lease  for  a  term  of  31  years,  from 
1864,  situate  in  the  barony  of  Balrothery  West,  and  pro- 
dncing  an  estimated  annual  profit  rent  of  £60  6s.  6d.  Sold 
to  John  Dignam,  for  £420.     Solicitor,  Jamet  Plvnkett. 

Coontt  Cobk.— Walter  Fitxsimons,  owner;  John 
Lawler,  petitioner. 

Lot  1. — The  life  estate  of  the  owner  (aged  46),  in  pre- 
mises known  as  Almorah-villaa,  Queenstown,  held  nnder 
lease  for  three  lives,  and  producing  an  annual  profit  r«nt  of 
£91  9b.     Sold  to  Thomas  H.  Tarrant,  for  £660. 

Lot  2. — The  life  estate  of  owner,  in  an  annuity  of  £100, 
charged  on  the  lands  of  Rathgrove,  beld  for  residue  of  a 
term  of  987  years,  from  1730,  situate  in  the  baiony  of 
Kinalea.  Sold  to  same  purchaser,  for  £810.  Solictor, 
Thomat  Lawltr. 

Countt  Cobk.— George  Bowles,  owner  and  petitioner. 
In  one  lot,  part  of  the  lands  of  Cnrriglass,  and  Glaashonie, 
held  for  residue  of  terms  of  099  years  and  900  years,  and 
producing  an  annual  profit  rent  of  £107  lOs.  lid.  Sale 
adjoomed.     SoUcitor,  JoKn  Harrit. 
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COURT  OF  BANKRUPTCY. 


SnriNGS  FOB  NEXT  WEEK,  no  tax  u  appointed. 

a/oyDAT. 

Before  the  Chief  Rbgibtbab,  at  12  o'olook. 


BAWKHnPTB        1   NATPKK  OF  8ITTIM0 


80U0IT0B 


O'Reudon  and        Prove  debto  and  vonch 

Mmpby 
Heorr  L.  Uvmoke  do 

T.  SL    O'Sliangb-  Vuach  acconnt 

Btasy 

John  U.  Sweet        Prove  debt!  and  Touch 
John  Mnrphy  do 

Riibtrt  Baird  iVooch  mortgajjree'a  act 


Larhm  4  Co- 

Itolloy^  Watson 
Uottog  4  Wattou 

Maxwell  <f  Weldon 
MaxweU4  Weldm 
Perry  (f  Co. 


TUESDA  Y. 
Before  the  CO0BT,  at  11  o'clock. 


John  Dillon 
Patrick  Hanlon 
Patrick  llanton 
Ellrn  O'Connell 
John  Neil 
William  Holmes 
John  H.  Sweet 
James  Grieraon 
Riehanl  A.  Bums 
Wm.  Henry  Uarri» 

Eo^^ene  Shehan 
John  Keane' 
Robert  Baird 
Michael  Walah 


Ist  composition  ritting 

do 
Ut  public  sitting 

do 
tut  composition  sitting 
Final  examination 

do 

do 

do 
lApplication  for  certifl- 
I     cate  of  conformity 
Confirm  sale 
Audit  and  dividend 
Audit  mortgagee's  act. 
Audit  and  dividend 


Catey  <f  Clay 

Fay  4  M^Gmgh 

Sullivan 

Stone 

Casey  ^  Clay 

Oldham  A  Eaton 

Maxwell  ^  Weldon 

Oldham  4  Eaton 

Keiltan 

Casey  4  Clay 

lO'Connell 
iFay  ^  M^Gough 
\Perry  if  Co. 
\ilolloy  ^  Watson 


Before  the  Cbibt  Reoibtbab,  at  12  o'clock. 


Andrew  Rogers 

Prove  debts  and  vonch 

Gerrard 

Anthony  Connors 

i'itle  and  posting 

Maenamara 

£^me  matter 

do 

Maenamara 

JohoO'Uonnell,  jr. 
WaUer  O'Donnell 

Costs 

Findlater  if  Co. 

do 

Findlaler  4  Co. 

THURSDAY. 
Before  the  Chief  RsaisTBAB,  at  12  o'clock. 


John  K.  Kelly 
James  Carroll 
Philip  Lyster 


Prove  debts  and  voiishMoUoy  ^  Watson 

do  \Perru  ^  Co. 

Vouch  mortgagee's  act  iMoUuy  4  Watson 


FRIDAY. 
Before  the  CouBT,  at  11  o'clock. 


John  Callaghan 

Ist  public  sitting 

Mathews 

Walter  Fitzamons 

do 

Tmcler  4  Son 

James  Cardiff 

do 

IaU 

John  O'Brien 

do 

Perry  f  Co. 

J<din  Dever 

Final  examiafttion  ' 

Cosy  4  Clay 
Larlcm4  Co. 

Potter  &  Gillman 

do 

Patrick  Carver 

Audit  and  dividend 

Sullivan 

ABJUDICATIONS  IK  BANKRUPTCY. 

Biittais,  Patrick,  and  Henry  OToole,  trading  as  Brittain  and 
OTooIe,  Coniuaght-place,  DsJkey,  grocers  and  pro- 
vision dealers.  Sitting,  Friday,  March '20,  and  Tuesdi^, 
March  31.    Jfo/by  4  Watson,  aolra. 

Crowky,  Michael,  Kilovnin,  Cork,  farmer.  Sittings,  Tues- 
iaf,  March  17,  and  Tuesday,  March  81.  Perry  4  Co., 
aolra. 

Coilen,  Daniel,  junior,  17  and  18,  High-street,  Kilkenny, 
grocer  and  leather  merchant.  Sittings,  Friday,  March 
20,  and  Tuesday,  March  81.    Larkiu  4  Co.,  solrs. 

Fcipuoo,  George,  and  Robert,  trading  as  G.  and  R  Fergoson, 
Ixmdonderry,  bailders  and  contractor!.  Sittings,  Tues- 
day, Man*  17,  and  Tuesdty,  March  31.  Perry  4  Co., 
Join 


H'Kenna,  James,  Dmmlish,  Longford,  grocer.  Sittings,  Fri- 
day,  March  20,  and  Tuesdat;,  Mardi  31.     MacEvoy,  solr. 

Philipson,  William  Francis,  Wellington-quay,  Dublin,  furni- 
ture dealer.  Sittings,  Tuesday,  March  17,  and  Tuesday, 
March  31.     Oldham  4  Eaton,  solrs. 

Pigott,  Francis,  Baltinglass,  Wicklow,  baker  and  grocer. 
Sittings,  Tuesday,  March  17,  and  T'uesday,  Marvh  8L 
Molloy  4  Watson,  solrs. 

Sloan,  Joseph,  Sbercock,  Cavan,  grocer,  spirit  and  provision 
dealer,  hardware  and  guano  merchant.  Sittings,  Tues- 
day, March  17,  and  Tuesday,  March  81.  HamiUon  f 
Craig,  solrs. 

DUBLIN  STOCK  AHP  SHARE  LIST. 

i  FEBRUARY 


Fn.  !  Sat.   Hon.  Tufs>.|  Wed. 
aO  I  21     23     24  1  25 
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DESCKIPTION  OF  STOCK     , 

•Paid 

Qovernmeat. 

—  3  p  c  Consola 

—  3  p  c  Reduced     ..  ,. 

—  New  3  p  e  Stock 

INDIA  STOCK. 

—  5  p  0  July  '80)   Trsfble.  at 

—  4  p  c  Oct.  '881  Bk.  of  Irel. 

Banka. 
ICO    Bank  of  Ireland 
25    Hibernian  Banking  Co.     .. 
20    London  and  Wtttmimter  .. 

3t  Muruter  Bank  f Limited) 
30    ITalional  Bank    .. 
15    National  of  lAterp't  (LUd) 
IS    Prwindal  Bank 
10    Boyat  Bank 

Steam. 

So    Belfast  SL  Ship  Co.  Olt'd) 
50    Brltiah  A  Irisli   .. 
100    City  of  Dublin    .. 
50    Dublin  A  Urerpool  Steam 
Ship  Building.  Go. 

Mine. 

2^  Wicklow  Copper     ..         .. 

msoeuaneona. 

Alliance  A  Dublin  Coni.° 
10  Gas,  viz. :  —A 

10  No.  a  C 

8|  Dublin  Tramvays 
100    Urand  Canal   .. 
9-4-7  Patriotic  Auurance  .. 

Railwaya. 
50    Balfaat  and  Northern  Cos. 
100    Dublin  and  Belfast  Junct. 
100    Dublin  and  Drogheda 
100    Dublin.  Wktow,  A  Wford 
2>    Do.— issued  at  £3j> 
100    tit.  Southern  and  Western 
100       Do.       do.  free  of  Stamp 
100    Midland  Gt.  Western 
25    Portdn.  Dun.  A  Omh.  Jnn. 
SO    Wntertord  and  Limerick  .. 
Railway  Preferenoe. 
100    Belfast  i&  Nth'n  Cos,  4  p  e 
lOo  Do.  do.        4ipc 

64  Cork  A  liandon.  6|  p  c 
5  Do.  do.         4  p  c 

100    Grand  Trunk  of  Canada,  2 
100  Do.  do,  9 

100    (it.  South'n  A  West'n  4  p  c 
2S    Portadown,  Dun.,  Ac,  6  p  c 

—  Do.,  4i  p  c 
SO    Watfd.AUmerlck,Spcrd 

■00    Do.,  4ipc  ..  ,. 

Railway  iMbentures. 

—  -    Derry  A  Ennlskilien  9  p  0 

—  Do.,4ipc 

—  Dublin  A  Drogheda  4  p  c 

—  Da,  44  p  c 

—  D..W..*W.,4ipc 

—  Da,  4|  p  c 
J—    Gt.  South'n  *We«t'n,  4  p  c 

*  Shares  not  fully  paid  up  are  glTen  In  Italics. 
Bank  Rate— Of  Discount- 4  percent.,  ISth  January,  1874. 
Of  Deposit— 2t  per  cent.,  8th  January,  1874. 
Name  Da.vi— tiarch  13th  and  30th,  1874. 
Account  Days— March  13th  and  81st,  1874. 

On  Saturdays  bnstness  commences  at  11  30  asL,  and  the  Stock 
Brokers'  OBIces  close  at  1  p  m. 
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Thb  JuDiOATiniB  Act. — ^The  Lav  Times  says  that  it  ia 
considered  certain  that  the  new  Government  will  aik  the 
Honse  of  Commons  to  postpone  the  operation  of  the  Judi- 
cature Act.  We  hear  also  that  an  effort  will  be  made  to 
restore  the  jurisdiction  of  the  House  of  Lords. 
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BIBTHS,  MASBIAQEB,  ASH  DEATHS. 

BIRTH. 
KEMMEDT— FebnuLTT  33,  at  32  Merrion-aqtvn,  DabUn,  the  wife  of 
Frederick  Kennedj,  Eaq.,  solicitor,  of  a  draghter. 

MARRIAGE. 
HERON  and  MANNING— December  32,   at   8t  John'a   Church, 
Sydney,  New  South  Wales,  W.  Henry  Heron,  Esq.,  to  Emily,  second 
daughter  o(  Sir  Vr.  H.  Manning,  Q-C. 

DEATH. 
BEYN0LD8— February  23,  at  the  Benedictine  Conrent,  Telgnmouth, 
Devonshire,  in  the  forty-fourth  year  of  her  a^e,  and  seventeenth  of 
her  religious  life,  Louisa,  in  religion  Dame  Mary  Maura  Reynolds, 
second  daughter  of  Edward  Reynolds,  Esq.,  solicitor,  formerly  of  this 
dty.    R.I.P. 

LEGAL    POSTINGS;  ~ 

LANDED   ESTATES'   COURT,   IRELAND. 

GENERAL    NOTICE    TO    CLAIMANTS. 

In  the  Matter  of 
the  Esute  of 
Thomas  Beggs  and  William ) 
Begg*.  1 

Owners  and  Petitioners.  ; 


THE  Court  having  Ordered 
a  Sale  of  one  undivided  one-sixth 
f^of  the  Lands  of  Camlea,  situate  In  the 
i  Barony  of    Antrim,  and    County    of 

'  Antrim,   held  under  fee-fsrm  grant, 

dated  the  6tb  day  of  December,  1871,  under  the  Renewable  Leasehold 
Conversion  Act. 

All  parties  oUeeting  to  a  Sale  of  the  said  Landa  are  hereby  required 
to  take  notice  of  such  order. 

And  all  persons  having  claims  thereon  may  file  such  claims,  duly 
nriaed,  with  the  Clerk  of  the  Records. 
Dated  this  23rd  day  o(  Fdwuary,  1874. 

C.  E.  D0BB8,  Examiner. 
ALEXANDER  CARUTH,  Solicitor  having  carriage  of  Sale, 
30  Bachelon'-walk,  Dublin. 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTIES    OF    MATO    AND    DUBLIN. 

SALE, 
On  FRIDA  Y,  the  24«A  day  of  APRIL,  1874. 


In  the  Matter  of 
the  Estate  of 
William    McCormick, 
Owner; 

The  HoDonreble  and  ReT.( 
Alwyne  '-  Compton  and! 
WUllam  Dicklns, 

Petitioners.  I 


IT  O 


BE        SOLD 


PUBLIC    AUCTION, 

Before  the 

Honourable  Judge  Flanagan, 

At  his  Court, 

Landed  Estates'  Court,  Dublin, 

On  FRIDAY, 

The    24th    day    of    APRIL,    1874, 

At  Twelve  o'clock  noon. 

In  Five  Lots, 

The  following  Valualjle  Property:— 

LOT  1. 
The  Lands  of  Tonregee  East   and   Tonregee  West,    containing 
1,337a  3r  lip,  statute  measure,  situate  in  the  Uarony  of  Burrisboole, 
and  County  of  Mayo,  held  under  fee-farm  grant  dated  lltb  June,  1880, 
from  the  Rev.  Peter  Browne  to  John  McLoughlin. 

LOT  3. 

Bdingianna,  with  Its  sub-denominations,  Knocknacassa,  Bunanior, 
otherwise  Bunanioo,  with  its  eubdcnominations,  Knocknamona,  and 
Olossilan,  otherwise  Gloseilaun.  Meewillin,  Belfaraad,  and  Oubnahardia, 
situate  In  the  Uarony  of  Burrlahoole,  and  County  of  Mayo,  held  under 
tee-farm  grant  dated  11th  June,  ISfiO,  from  Rev.  Peter  Browne  to 
John  McLoughlin. 

LOT  3. 

Six  separate  Plots  of  Ground,  with  the  Houses  and  Premises  thereon. 
One  Plot  or  Parcel  of  Gi  ound  situate  in  Market^streel,  Two  Plots  or 
Psrcels  of  Ground  situate  in  Weavers-row.  Four  Acres  of  Land 
adjoining  Moses  Evans  and  William  Harding's  former  holdings  at  the 
back  of  the  Barracks,  with  Nine  Acres  of  Cottlngs-rfiw,  togetber  with 
the  Houses,  Buildings,  and  Appurtenances  thereunto  belonging.  In  and 
adjoining  the  Town  of  Newpiirt,  situate  in  the  Townlands  of  Knock- 
nageeha,  Barrackhlll  and  Newport,  Barony  of  Burrishoole,  and  County 
of  Mayo,  held  with  other  Premises  under  fee-farm  grant  dated  11th 
June,  1860,  from  Rev.  Peter  Browne  to  John  McLoughlin. 

LOT  4. 
Three  Dwelling-houses  in  Park-place,  Conyngham-road,  being  part 
of  Long  Meadows,  situate  In  the  Barony  of  Casllenock,  and  County  of 
Dublin,  held  under  fee-farm  grant  dated  19th  April,  18S1. 

LOT  6. 

Other  part  of  Ling  Meadows,  wi'h  the  Cottages  and  Premises 

thereon,  known  as  Sarah-place,  situate  in  said  Baruny  of  Caetleknock, 

and  County  of  Dublin,   held,  together  with  lot  4,   under  fee-farm 

grant. 

Dated  16th  day  of  February,  1874. 


BYRNE,  KENNEDY,  A  CO. 


C.  E.  DOBBS,  Examiner. 
Solicitors. 


Private  proposals  will  he  received  by  the  Solicitors  having  the  car- 


riage of  the  Proceedings,  up  to  the  llth  day  of  April,  1874,  and  inb- 
mltted  to  the  Judge  for  his  approval  without  further  notice. 

DESCRIPTIVE  PARTICULARS. 

Lota  1  and  2  are  situate  adjacent  to  Clew  Bay  and  the  Sonnd  of 
Achlll.  They  contain  over  8,000  acres  of  land,  the  greater  part  of  it  a 
table-land,  profitable,  or  capable  of  being  made  so. 

There  are  about  1,800  acres  at  present  let,  and  nearly  3,000  in 
addition  could  readily  lie  made  profitable  land,  and  let  at  f^  renta,  so 
as  condderaUy  to  increase  the  present  rentaL 

There  is  also  a  grant  or  Ikienoe  from  the  Fishery  Commlssioneis  for 
the  establishment  of  oyster  beds  in  the  sound  of  AchiU.  Oysters  can 
be  procured  from  public  beds  adjoining  another  portion  of  the  Ertate, 
and  could  be  planted  at  a  very  moderate  cost ;  and  if  planted,  would, 
in  a  few  years,  produce  a  very  large  revenue. 

This  property  is  about  twenty-five  miles  from  Westport,  by  a  good 
road,  and  four  miles  south  of  the  fen^'boat  sUtlon  at  the  Achlll  Sound, 
in  the  direction  of  Clew  Bay,  with  Achlll  Bay  and  Achlll  island  to  the 
West.  It  commands  a  magnificent  view  of  Clew  Bay,  with  its  nume- 
rous Islands. 

There  Is  Railway  communication  from  Dublin  to  Westport 

The  roads  thromgfa  the  Estate,  especially  in  the  neighbourhood  o( 
the  mines  are  skilfully  constructed,  and  with  Uttle  additional  outlay, 
would  form  excellent  communication  through  the  vsrloua  parts  of  the 
property,  which  embraces  about  ten  milea  of  aea  coasL 

The  communication  between  Westport  and  the  Island  of  Achlll  la  by 
a  daily  mall  car. 

The  mineral  indications  are  great,  and  promise  to  be  a  source  oi 
much  wealth,  as  it  has  been  ascertained  beyond  doubt  that  there  are 
extensive  depoeita  of  sulphur  ore  (iron  pyrites),  copper,  and  hematitie 
iron,  of  the  very  best  quality. 

Lot  8 — This  lot  consists  of  lands  and  premises  situate  in  and  adjoin- 
ing Men-port,  a  rising  and  flourishing  Town,  five  and  a-half  miles  from 
Westport,  situate  at  the  extremity  of  Clew  Bay,  the  original  port  for 
discharge  for  the  County  of  Mayo.  The  River  Burrishoole  Bowa 
through  these  landa,  and  abounds  with  salmon.  Newport  is  a  maiket 
town,  and  four  fairs  are  held  there  yearly. 

THE  DUBLIN  PROPERTY. 
Lot  4  comprises  three  Dwelling-houses,  known  ss  Park-place, 
Conyngham-road,  with  a  small  Field,  altuste  on  the  banks  of  the 
River  Llffey,  just  outside  the  City  Boundary,  and  adjoining  Island- 
bridge,  they  are  held  by  reqiectable  tenants  who  pay  their  renta 
punctually. 

Lot  5  consists  of  two  rows  of  Cottages,  and  Premises  adjoining  Lot 
Na  4,  and  known  as  Sarah-place;  the  tenants  pay  their  rents  we^y. 

For  Rentals  and  further  particulars  apply  at  (he  Landed  Eatatea* 
Court,  Inns' -quay,  Dublin; 

Messrs.    CLARKE    <t   HOWLETT,   Solicitors,  8  Ship-street, 

Brighton.  England;  or  to 
BTR.NE,  KENNEDY,  i,  CO.,  Solidtors  having  carriage  of  the 
Sale,  Na  4  Lower  Ormond-quay,  Dublin. 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

PATRICK  BRITTAN""Md  HENRY  O'TOOLE, 
of  t'onnaught-plaoe,  Dalkey,  in  the  County  of  Dublia  Orooers 
and  Prov:sion  Dealers,  tr  ding  as  Brittan  snd  O'Toole,  were  on  the 
20th  day  of  February,  1874,  adjudged  Bankruptai 

Public  Sittings  will  be  held  at  the  Court  of  Bankruptcy,  Four 
Courts,  Dublin,  on  FRIDAY,  the  '20th  day  of  MARCH,  1874. 
and  on  TUESDAY,  the  31st  day  of  MARCH,  1874,  at  the  hour  of 
Eleven  o'clock  In  the  forenoon,  whereat  the  Bankrupts  are  to  Attend, 
and  to  make  a  full  discliisure  an'l  discovery  of  their  Estate  and  Effects. 
Creditors  may  prove  their  Debts,  and  at  the  First  Sitting  choose  a 
Credltor*8  Assignee.  At  the  Last  Sitting  the  Bankrupts  are  required 
to  finish  their  Examination. 

All  persons  having  in  their  possession  any  Property  of  the  Bankrup*, 
must  deliver  it,  and  all  Debts  du  '  to  the  Bankrupts  must  be  paid,  to 
Ll'cics  H.  Dekring,  Official  Assignee,  Up  er  Ormond-quay,  Dublin, 
to  whom  Creditors  may  forward  their  Affidavits  of  Debt. 

A.  F.  LLOYD,  Deputy  Registrar. 

MOLLOY     i,    WATSON,    Solicitors,    18    Eustaoe-atreet, 
Dublin. 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


JOHN  NOLAN, 

el     of  Na  20  North  Earl-street,  in  tbe  City  of  Dublin,  ProvislDn 
Dealer,  was  on  the  27th  day  of  February,  1874.  adjudged  Bankrupt 

Public  Sittings  will  be  held  at  the  Court  of  Bankruptcy,  Four 
Cuurts,  Dublin,  on  TUESDAY,  the  24th  day  of  MARCH,  1874. 
and  on  FRIDAY,  the  luth  day  of  APRIL,  1874,  at  the  hour  of 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  is  to  attend, 
and  to  make  a  full  discioeure  and  discovery  of  his  Estate  and  Effects. 
Creditors  may  prove  their  Debts,  and  at  the  First  Sitting  choose  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  is  required  to 
finish  his  Examination. 

All  persons  havhig  in  their  possession  any  Property  of  the  Bankrupt, 
must  deliver  it,  and  all  Debts  due  to  the  Bankrupt  must  be  paid,  to 
Charles  H.  James,  Esq.,  Official  Assignee,  Upper  Ormond-quay, 
Dublin,  to  whom  Creditors  may  forward  tbehr  Affidavits  of  Debt 

A.  F.  LLOTD,  Deputy  Reglatrar. 

MICHAEL   LABKIN   A   CO.,   SoUdtora,  »I   Dame-<tre«t. 
DnbUn. 


Priatod  and  Publhdiad  by  tlie  Proprietor,  Jobk  FALcoxsa,  every  Saturday,  at  «8.  Upper  Sackville.itreet,tn  the  Partth  of  St.  Tlunnaa 

and  City  of  OjMKjl— Saturday,  /Hmory  28, 1874. 
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No.  371. 


KFFBCT  OF  DIVORCE  ON  CONTRACTS  BETWEEN 
HUSBAND  AND  WIFE. 

Tbs  Uw  on  this  subject  has  been  illustrated  in  ao 
startling  s  manner  by  the  decision  of  the  Court  of 
Exchequer  in  England,  in  the  case  of  Charlesworth  v. 
Holt,  43  L.  J.  Ex.  25,  that  we  propose  setting  before 
our  readers  a  statement  of  the  luw  on  the  subject  as 
decided  bj  the  recent  authorities.  In  Jee  v.  T/iwioia, 
2  B.  &  C.  547,  it  was  held  that  a  plea  by  the  husband, 
setting  up  the  fact  of  a  divorce  a  Tnensa  et  thoro,  having 
been  obtained  against  bis  wife  on  the  ground  of  adul- 
teiy,  was  no  answer  to  an  action  by  the  trustee  of  a 
post-nuptial  deed,  by  which  the  husband  covenanted  to 
pay  an  annuity  to  hu  wife  during  his  life.  In  Goilm  v. 
Clarke,  12  C.  B.  N.  S  681,  tie  circumstances  were 
similar,  except  that  the  divorce  in  this  case  was  a 
vinculo.  In  this  case,  also,  the  fact  of  the  adultery  and 
subsequent  divorce  was  held  to  afford  no  protection  to 
the  unfortunate  husband ;  but  in  this  case  the  covenant 
had  no  qualifying  words — a  circumstance  which  renders 
the  decision  in  Charlesworth  v.  Holt  a  step  forward  in  a 
direction  which  we  cannot  but  think  unfortunate.  In 
CharUoBorth  v.  Holt  an  indenture  was  made  between 
Richard  Holt  of  the  first  part,  "  Lucy  Holt,  his  wile," 
of  the  second  part,  and  the  plaintiffs,  as  trustees,  ot  the 
third  port.  After  a  recital  that  a  separation  was  to 
take  place  between  the  husband  and  wite,  in  which,  and 
all  other  recitals  in  deed,  the  lady  was  described  as  the 
wife  of  the  defendant,  a  covenant  appeared  by  which 
the  defendant  covenanted  to  pay,  during  his  own  life  and 
the  life  of  Lucy  Holt,  and  so  long  a  time  as  they  should 
lire  separate  and  apart,  an  annuity  of  £6Z  to  his  wife. 
After  the  execution  of  this  deed  the  wife  committed 
adultery,  and  the  defendant  brought  a  suit  against  her  in 
the  Divorce  Court,  and  by  decree  absolute  of  the  Court 
the  marriage  was  absolutely  dissolved;  the  detendant 
ceased  paying  the  annuity,  and  the  trustees  of  the  deed 
wooeeded  against  him  on  the  covenant  contained  in  it. 
The  husband  pleaded  the  facts  above  mentioned,  and 
this  plea  was  demurred  to.  Counsel  for  the  defendant 
contended  that  the  covenant  was  only  to  pay  the  annuity 
■o  long  as  the  woman  had  the  status  of  wife.  The 
instmment  was  expressed  to  have  been  made  between 
the  defendant  and  "Lucy,  his  wife,"  and  the  payment 
was  to  have  been  made  during  so  long  a  time  as  they 
lived  separate  and  apart,  which,  it  was  contended  for  the 
defendant,  meant  so  long  as  either  had  the  power  to 
insist  at  law  on  living  with  the  other.  The  intention  of 
the  instrument  was,  that  it  should  apply  only  so  long  as 
the  tdationship  of  husband  and  wife  existed,  and  if  a 
strict  interpretation  of  the  covenant  was  to  be  made,  it 
was  to  nay  "  Lucy  Holt,  his  wife,"  and  the  lady  was  no 
longer  Lucy  Holt,  and  had  ceased  to  be  the  wife  of  the 
defendant.  The  Chief  Baron  met  this  argument  by 
asking  what  would  be  the  effect  of  such  an  interpre- 
tation in  case  the  husband  had  been  the  guilty  party, 
and  the  wife  had  obtained  a  divorce.  Their  lordships, 
who  certainly,  thronghout  the  case,  showed  no  inclination 
to  draw  any  distinction  which  might  separate  the  present 
case  from  the  earlier  cases  we  liave  referred  to,  put  a 
somewhat  strained  interpretation  on  the  clause  in  the 
deed  containing  the  words,  "  and  during  so  long  time 
as  they  shall  live  separate  and  apart,"  by  declaring  that 
they  did  not  refer  to  the  annuity  being  paid  only  so 


long  as  the  marriage  was  subsisting,  but  to  the  con- 
tingency of  the  parties  returning  to  live  again  with 
each  ouier,  in  which  event  it  was  not  to  be  paid.  The 
decision  of  the  Court  was  that  the  covenant  held  good, 
even  under  the  circumstances  which  had  happened,  and 
the  plea  could  not  stand.  We  regret  that  the  Court 
did  not  take  advantage  of  the  special  words  of  the  deed 
in  order  to  distinguish  the  present  case  from  Goslin  v. 
Clark.,  and  so  not  only  defeat  what  was  characterized  by 
a  member  of  the  Court  as  "  rather  an  impudent  claim," 
but  also  establish  a  precedent  of  an  interpretation  put 
upon  an  instrument  of  this  nature,  which  would  permit 
some  chance  of  escape  to  an  unfortunate  husband,  and 
not  render  it  absolutely  necessary  to  insert  a  clause  in 
every  such  instrument,  expressly  providing  that  the 
annuity  shall  only  be  paid  m  the  event  of  the  wife's 
conducting  herself  with  propriety.  The  Chief  Baron 
seemed  to  think  that  a  clause  of  this  nature  would  be 
quite  a  natural  tiling,  for  persons  standing  in  the  relation 
of  husband  and  wife,  to  insert  in  a  deed,  providing  for 
the  future  support  of  the  wife.  But  we  submit  that,  in 
the  great  majority  of  instances,  such  an  idea  does  not 
cross  the  minds  of  the  parties,  and,  even  if  it  did,  would 
hardly  be  expressed  by  persons  who  are  still  willing  to 
retain  towanls  each  other  the  conjugal  relatiouwip. 
What  Charlestoorth  v.  Holt  strongly  impresses  on  our 
mind,  is  the  desirability  of  a  power  being  given  to  the 
superior  courts  of  law  and  equity,  similar  to  that  pos- 
sessed by  the  Divorce  Court,  under  the  provisions  of  22 
&  23  Vic,  c.  61,  sec.  5,  which  provides  that  "the 
court,  after  a  final  decree  of  nullity  of  marriage,  or 
dissolution  of  marriage,  may  inquire  into  the  existence 
of  ante-nuptial  or  post-nuptial  settlements,  and  may 
make  such  orders,  with  reference  to  the  application  of 
the  whole  or  a  portion  of  the  property  settled,  either 
for  the  benefit  of  the  children  of  the  marriage,  or  of 
their  respective  parents,  as  to  the  court  shall  seem  fit" 
Surely  some  such  power  as  this  might  be  exercised  by 
the  Common  Law  and  Equity  Courts,  in  cases  where 
a  decree  of  dissolution  of  mamsge  has  been  pronounced 
by  the  proper  tribunal,  and  one  of  the  parties  seeks, 
as  in  this  case,  to  obtain  benefits  from  an  innocent  per- 
son under  an  instrument  made  in  a  totally  different 
state  of  circumstances.  Were  this  the  case,  we  should 
not  see  such  a  scandal  as  this  case  of  Charlesworth  v. 
Hull,  where  a  woman,  after  having  inflicted  on  her 
unhappy  husband  the  greatest  wrong  it  is  in  the  power 
of  a  wife  to  inflict,  is  permitted  to  add  insult  to  injury, 
by  requiring  him  to  support  her  in  adultery. 

As  to  the  justice  and  common  sense  of  such  an 
enactment,  there  cannot,  we  conceive,  be  any  differ- 
ence of  opinion.  But  it  is,  also,  iu  full  conformity  with 
the  spirit  which  has  influenced  almost  every  code  of 
legislation  on  the  subject  of  contracts  from  the  days  of 
Justinian  to  the  present  hour.  Such  a  contract  as  was 
entered  into  between  the  parties  in  Charlesicorth  v.  HoU 
could  only  have  been  intended  to  be  co-existent  with 
the  marriage,  on  the  condition  of  one  party  to  the  con- 
tract voluntarily  abstaining  from  exercising  certain 
legal  rights  which  she  possessed  as  against  her  husband 
during  the  existence  of  the  marriage  state ;  but  the 
moment  she,  by  her  own  misconduct,  incapacitated 
herself  from  enforcing  these  rights,  surely,  on  every 
principle  of  jurisprudence,  the  consideration  for  the 
performance  of  the  husband's  portion  of  the  contraot 
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having  failed,  he  should  not  be  held  to  his  engagement. 
Without  entering  into  the  question  of  the  policy  of 
permitting  divorce  a  vineulo — a  question  which  has 
always  been  looked  at  from  widely  different  stand- 
points in  Ireland — we  may  assume  that  every  party  will 
agree  that  so  long  its,  by  the  law  of  the  land,  such  a 
separation  can  be  obtained,  it  is  a  cruel  mockery  to  the 
injured  party  to  tell  him  he  is  free,  when  his  guilty 
partner  possesses  a  right  in  a  Court  of  Law  or  Equity 
to  extract  from  bim  money  settled  by  him  on  her  before 
the  marriage  tie  had  been  ^ssolved  by  the  Divorce 
Court 

THE  NEW  APPOINTMENTS. 
Tbb  public  are  anxiously  expecting  the  announcement 
of  the  legal  appointments  of  the  new  Grovernraent,  but 
hitherto  there  has  not  been  any  certain  information  on 
the  subject,  except  that  the  Right  Hon.  John  Thomas 
Ball  has   accepted    the    office   of  Attorney-General, 
though  this  is  understood  to  be  only  an  ad  interim 
arrangement.     The  career  of  Dr.  Ball  is  so  well  known 
to  the  public,  and  bis  high  character  as  a  lawyer  and  a 
politician  so  established,  that  it  is  scarcely  necessary  to 
go  into  the  usual  details  of  his  career,  and  almost  the 
only  question  mooted  was,  what  office  he  would  take,  as 
be  seemed,  by  common  consent,  to  be  entitled  to  the 
highest,  from  the  standpoint  of  professional  pre-emi- 
nence and  political  services,  thougn  we  hope  less  weight 
will,  in  future,  be  attached  to  the  latter.     Suffice  it  to 
say,  that  Dr.  Ball  was  called  to  the  Bar  in  Michaelmas 
Term,  1840,  went  the  Home  Circuit,  became  Queen's 
Counsel  in  due  time,  was  appointed  Queen's  Advocate, 
and  finally  was  chosen  Member  for  the  University  of 
Dublin  in  troubled  times,  and  again  in  the  late  general 
election.      The  Government    is   to  be  congratulated 
upon  securing  the   services  in   this   capacity   of   the 
ablest  lawyer  in    the    lower    House    of    Parliament, 
and  certainly  one  of  the  most  capable  men  in  Ireland. 
Dr.   Ball   has   the    highest   reputation   as    an  equity 
lawyer,  but  does  not  appear  m  Court  so  frequently 
as  other  leaders,  owing  to  his  Parliamentary  position. 
The  duties  of  the  Attorney-General  are  more  conversant 
with  criminal   law   than  with  equity,   but   owing,   as 
we  have  had  occasion  previously  to  remark,  to  their 
Circuit  experience,  every  eminent  lawj-er  is  with  us, 
Urei  alque  rotundia,  and,  we  must  say,  we  feel  the 
most  abundant  confidence   in  the   new  legal  officer. 
We  are  pleased  that  we  shall  have  the  benefit  of  Dr. 
Ball's  assistance  in  the  Commons  in  passing  a  Judi- 
cature Act    for    Ireland,  and  in   finally  settling  the 
vexed  question   of  the  Appellate  Jiuisdiction  of  the 
House  of  Lords.     Dr.  Ball  will  be  assisted  by  another 
great  constitutional   lawyer,  Mr.  Isaac  Butt,   in   this 
task,  though  we  have  reason  to  believe  that  the  latter 
gentleman  is  of  opinion  that  the  transfer  of  the  juris- 
diction of  the  House  of  Lords  in  legal  matters  to  an 
ordinary  Court  of  Appeal  would  be   unconstitutional 
and  impolitic     It  is  possible  with  reference  to  this  new 
measure  that  no  Lord  High  Chancellor  for  Ireland 
will  be,    at  all   events    for  the    present,  appointed, 
and  that  the  Grreat  Seal  is  to  be  put  into  commission. 
But  we  _  honestly  believe  that  such   a  course   would 
be  injurious  to  the  interest  of  suitors   and  the  due 
administration  of  justice,  and  we  confidently  expect, 
before  the  commencement  of  next  Term,  to  hear  that 
a  Lord  Chancellor  has  been  appointed  and  Entered  on 
his  duties. 

The  offices  of  Solicitor-General  and  Law  Adviser  to 
the  Castle  have  already  been  given  away  several  times 
in  the  "  Hall "  and  by  the  public  papers ;  but,  accord- 
ing to  our  usual  practice  in  such  matters,  we  await  the 
notification  in  the  Oaxette  before  noticing  the  appointees. 


NOTANDA. 
Debtors  Act,  section  6;  payment  hy  instalments — 
Motion,  on  behalf  of  the  defendant,  for  an  order  that 
the  plaintiff  should  pay  by  instalments  the  amount  of  a 
taxed  and  certified  bill  of  costs,  under  the  Debtors  Act, 
s.  6.  The  plaintiff  having  brought  an  action  against 
the  defendant  for  libel,  a  verdict  was  had  for  the  defen- 
dant. The  costs  amounted  to  £71  10s.  lid.,  of  which 
£42  10*.  6d.  remained  due.  A  motion  had  been  made 
to  remit  the  case  to  the  Civil  Bill  Court,  under  the 
C.  L.  P.  A.  Act,  1870,  but  had  been  refused  on  the 
fMth  of  an  affidavit  made  by  the  plaintiff,  that  he  was 
manager  of  St.  Mary's  Kational  School,  Cork,  at  a 
salary  of  £100  per  annum,  with  perquisites,  and  had  a 
furnished  house,  and  chattels  worth  at  least  £100.  But 
judgment  having  been  marked  for  the  costs  of  the  trial, 
and  a  fi.  fa.  having  issued,  the  sheriff  made  a  retnm 
thereon  of  nxMa  bona.  And  it  now  appeared,  on  the 
affidavit  of  the  plaintiff  in  opposing  this  application, 
that,  on  the  day  after  service  of  the  notice  of  motion, 
the  plaintiff  had  lost  his  appointment  in  Cork ;  and  that 
he  was  now  able  to  pay  only  £5  per  annum,  for  that 
reason,  and  having  spent  all  his  means  in  the  progress 
of  the  Ltigation.  Litton,  in  support  of  the  motion. 
Holmes,  contra  The  Court  ordered  that  the  debt 
should  be  paid  in  instalments  of  £5  annually  {Moore  t. 
GnusKn,  Q.  B.,  Jan.  23,  1874,  before  O'Beibs  and 
F1TZOERAI.D,  J  J.) 

Setting  aside  judgmetU ;  substitution  0/ service  on  agent ; 
writ  nolforwarded  to  plaintiff. — The  defendant  had  been 
sued  as  acceptor  of  a  bill  of  exchange  for  £100,  dated 
Jan.   9,    1666,  payable  at  two  months.     He  went  to 
America,  March  1,  1866.   In  June,  1866,  service  of  the 
writ  was  ordered  to  be  substituted  on  his  brother,  as  his 
agent,  who  continued  to  cany  on  a  contract  here,  which 
had  been  originally  entered  into  by  the  defendant  in 
the  names  of  nimself  and  bis  brother;  and  cause  not 
having  been  shown,  the  order  was  made  absolute  after 
six  weeks.     Judgment  was  marked  for  principal  and 
interest,  July  28,  1866.     The  defendant  subsequently 
returned  to  Ireland,  and  was  served  in  person  with  a 
conditional  order  for  a  suggestion  to  revive  the  judg- 
ment in  December,  1873.    He  now  moved  to  set  aside 
the  judgment,  on  the  ground  that  he  had  not  been 
served  with  the  summons  and   plaint,   and   that  his 
brother  was   not  bis  agent;   the  defendant  deposing 
that  he   never  knew  or  hetml  of  the  writ   or   pro- 
ceedings till  he  was  served   with  the  order   for   the 
suggestion,  and    bis  brother  deposing   that  he    was 
unaware  of  the  defendant's  address  at  the  time  of  the 
service,  and  had  not  forwarded  the  writ,  or  communi- 
cated the  knowledge  of  it.     [At  the  same  time,  cause 
\i(as  shown  against  making  absolute  the  order  for  the 
suggestion,  on  different  grounds,  immaterial  as  regards 
the  setting  aside  of  the  judgment,  leave  to  enter  the 
suggestion  having  been  obtained  without  certain  facts 
having  been  brought  under  the  notice  of  the  Court 
The  Court  set  same  aside.]     The  defendant  had  ad- 
mitted owing  the  debt  for  which  the  bill  was  afterwards 
passed ;  and  there  was  no  affidavit  of  merits.     ifBrien, 
Q.C.,  and  John  Roche,  in  support  of  the  motion.  Mxtrphy, 
Q  C,  and   C/Hea,   contra.     Cases   cited :    Martin  v. 
WUliams,  2  la.  L.  T.  91,  243,  Ir.  R.  3  C.  L.  5 ;  Sheehy 
V.  Prof.  Life  A.  Co.,  13  C.  B.  787  ;  Fergtaon  v.  Mahon, 
11  A.  &  E.  169.     The  Court,  considering  that  the 
defendant's   brother  was   his   agent,  held  She  service 
good  as  substituted,  but  being  satisfied  that  the  writ 
never  came  to  the  bands  of  the  defendant,  and  that  be 
did  not  know  of  the  service,  set  aside  the  judgment, 
and  allowed  the  defendant  to  come  in  to  defend ;  no 
costs  (/^m  V.  Sheehan,  Q.  B.,  HiL  T.,  1874). 

Setting  aside  final  judgment;    tmliquidated  demand 
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interest Action  for  £155  Ss.,  for  goods  sold,  money  had 

and  receWed,  money  paid,  and  on  accounts  stated ; 
prajing  judgment  for  same,  with  interest  thereon.  The 
particukxs  specified  the  items  as  the  price  of  goods 
sold,  amounting  to  £165  3s.,  claiming  in  blank 
interest  thereon  till  paid.  No  defence  having  been 
taken,  final  judgment  was  marked,  Feb.  17,  1874,  for 
£155  3s.,  as  claimed,  with  £6  interest.  On  a  motion  to 
set  aside  the  judgment  as  irregular,  it  appeared  that  no 
interest  was  payable  by  express  or  implied  contract 
between  the  parties.  Rgcm,  Q.C.,  and  Edge,  in  support 
of  the  motion,  contended  that  the  interest  was  an 
nnliquidated  demand,  for  which  final  judgment  should 
not  have  been  marked.  Nainh,  contra.  rALLBi,  C.B., 
held  that  the  final  judgment  should  not  have  been 
marked  for  interest,  and  that  same  should  be  set  aside 
(Minors  v.  Purvis,  Con.  Ch.,  Feb.  27,  1874). 

EJeetment  on  title ;  defence  after  time  expired. — One  of 
the  defendants  in  an  ejectment  on  the  title  having 
taken  defence  for  all  the  lands,  O'Connell,  for  another 
defendant  named  in  the  ejectment,  moved  for  liberty  to 
defend,  though  the  time  for  pleading  had  expired  on  the 
day  previous :  Held,  that  an  affidavit  of  merits  was 
necessary  (Galvan  v.  Nunan,  Con.  Ch.,  Feb.  27,  1874, 
before  Pai-les,  C.B.) 


w  ''of  n:       _ .         _ 

RemitHng  action  for  unliquidated  damages Motion,  to      t«te  an  act  of  bankruptcy  (iZe  5.  ex-parte  Hester  <fc  Co., 

~- -•?    -    "^  .       -•'--.  "-  ^-•-  "",  1874,  before  Harrison,  J.) 


remit  to  Civil  Bill  Court  an  action  for  jCSO  damages, 
for  breach  of  warranty  of  a  horse.  B.  Smith,  in  support 
of  the  motion,  cited  Ouy  v.  Hinde,  Ir.  R.  5-  C.  L.  247. 

Collum,  contra There  is  no  power  under  the  C.  L.  P. 

A.  Act,  1870,  8.  5,  to  remit  an  action  for  unliquidated 
damages,  even  though  the  amount  claimed  is  less  than 
£Hi:  Ouise  v.  Lenehan,  Ir.  R.  6  C.  L.  220:  Kav.  & 
Quill,  C.  L.  P.  A.  Act,  1870.  Smith,  in  repl); — ^The 
only  limit  intended  by  section  5  is  where  the  claim  does 
not  exceed  i:40,  corresponding  to  the  limited  jurisdiction 
of  the  Civil  Bill  Courts  in  altetions  remitted  under  section 
6.  Cruise  v.  Lenehan  only  decides  that  actions  will  not 
be  remitted  under  section  5,  where  the  claim  is  over  £40, 
There  was  no  decision  on  the  other  question,  which  is 
there  put  as  a  tembU,  arising  from  an  ambiguous  obiter 
expression  of  one  of  the  judges  only,  and  unnecessary  to 
the  decision  of  .the  case.  It  would  be  absurd  to  hold 
that  no  action,  however  trivial,  for  unliquidated  dam- 
ages, could  be  remitted  under  section  5.  Dowse,  B — I 
■hall  order  the  action  to  be  remitted ;  if  the  plaintiff  is  so 
advised,  he  may  appeal.  It  may  be  said  that  though 
the  point  is  an  absurd  one,  that  is  no  reason  why  it 
should  not  be  good  law.  I  shall  grant  the  motion 
(Walsh  ▼.  M'iianus,  Con.  Ch.,  Feb.  18,  1874,  unap- 
pealed  from). 

Certificate  of  conformity ;  failure  to  pay  10s.  in  £l ; 
auiUt  meeting  not  A«U.— Application  on  behalf  of  the 
bankrupt,  at  a  sitting  appointed  for  the  purpose,  to  ob- 
tain bis  certificate  of  coniormity,imderB.  A.  Act,  1872, 
s.  56,  snb-s.  1,  of  which  three  weeks  notice  had  been 
given  under  214  G.  O.  1872.  The  official  assignee  re- 
pmted  under  215  G.  O.  that  the  bankrupt  had  given 
every  assistance  to  realize  the  estate,  and  that  nothing 
bad  come  to  his  knowledge,  during  such  realization  or 
otherwise,  to  show  that  tlie  failure  of  the  bankrupt  to 
pay  I  %.  in  £1  had  arisen  from  circumstances  for  which 
the  bankrupt  could  not  be  held  responsible  or  otherwise. 
Hoserithal,  solicitor  for  a  creditor,  objected  that  the 
audit  meeting  should  have  taken  place  first,  but  had  not 
yet  been  held :  until  then  the  assignee  could  not  be  in 
a  position  to  report  fully.  Perry,  for  the  bankrupt, 
urged  that,  although  in  general  a  certificate  of  confor- 
mity ought  not  to  be  granted  until  after  the  audit 
meeting,  yet,  ex(«ptional  circumstances  here  existed,  as 
the  great  proportion  of  the  creditors  consented  to  the 
appucatioD,  and  as  thettankrupt's  house  had  been  adver- 


tised for  Side,  which  his  friends  were  willing  to  assist 
him  in  purchasing  if  he  obtained  his  certificate.  Har- 
KisoN,  J.,  said  that  the  rule  was  a  wholesome  one,  which 
ought  to  be  carefully  guarded,  so  that  the  granting  of 
the  certificate  shovdd  nave  the  sanction  of  the  officer, 
founded  on  a  full  knowledge  of  the  circumstances  of  the 
bankruptcy,  and  that,  in  his  opinion,  sufficiently  sub- 
stantial grounds  were  not  shown  for  dispensing  with  the 
previous  holding  of  the  audit  meeting.  And  ordered 
that  this  sitting  be  adjourned  until  the  audit,  and 
that  the  sale  be  adjourned  until  a  week  after  the  audit 
(lie  Parker,  Ba.  20  Feb.,  1874.) 

Act  of  banknqytcy ;  imprisonment  for  non-payment  of 
money;  arrest  under  Debtors  Ad,  sec.  7 — A  defendant 
was  arrested  and  imprisoned  under  the  Debtors  Act, 
1872,  sec.  7.  for  two  months,  unless  and  until  he  should 
deposit  in  Court  a  specified  sum  of  money  by  way  of 
security,  or  eive  a  bond  to  be  executed  by  himself  and 
two  sureties  in  that  amount,  that  he  would  not  leave  Ire- 
land without  the  leave  of  the  Court.  On  a  petition  by 
a  creditor,  Leackman,  solitator,  moved  to  adjudicate  him 
bankrupt  under  B.  A.  Act,  1872,  sec  21,  sub-s.  6: 
Held,  that  his  lying  in  prison  under  the  order  was  not 
upon  an  arrest  or  commitment  for  debt,  or  non-payment 
'of  money,  or  upon  a  detention  for  debt,  so  as  to  consti- 


Ba.  Feb.  27, 

Arrangement ;  debts  barred  by  Statute  of  Limitations. — 
Objection,  at  second  private  sitting,  that  debtor  had 
not  statutable  majority  of  creditors  to  a  sufficient 
amount,  as  part  of  debt  barred  by  statute.  Perry,  for 
the  debtor.  Carton  for  opposing  creditor,  Held,  that 
debts  barred  by  the  Statute  of  Limitations  cannot  be 
proved  for  in  arrangement  matters,  any  more  than  in 
bankruptcy.  But,  it  afterwards  appearing  that  the 
amount  was  still  sufficient,  the  objection  fell  through 
(Re  J.  F.  B.,  an  Arranging  Debtor;  Ba.,  Oct.  13,  1873, 
before  Harrison,  J.) 

Town-parks;  notice  to  quit;  stamp — Ejectment  for 
overholding,  on  notice  to  quit.  It  appeared  that  the 
lands  in  question  consisted  of  nearly  eight  statute  acres, 
situate  in  the  townland  of  Drumcashlone,  about  a  mile 
from  the  town  of  Newry.  The  tenant  was  a  shop-keeper 
residing  in  Newry,  and  held  the  lands  as  an  accommo- 
dation, at  the  yearly  rent  of  £21  1  Is.,  which  had  always 
been  the  rent ;  and  he  had  always  used  it  as  an  agricul- 
tural holding.  Carey,  attorney  for  the  deftodants, 
objected  that  the  lands  were  not  town-parks,  and  that 
the  notice  to  quit  proved  should  have  been  stamped. 
Broton,  attorney  for  the  plaintiff,  contra. — The  lands  are 
town-parks,  and  a  stamp  unnecessary,  therefore.  The 
Chaibman. — ^It  is  not  necessary,  in  order  to  constitute  a 
town-park,  that  it  should  be  iised  as  pasture  land.  In 
deciding  what  is  a  town-park,  I  must  take  into  con- 
sideration the  size  and  population  of  the  town,  the 
contiguity  of  the  land  to  it,  and  the  circumstancesof  other 
farms  at  a  similar  distance.  I  would  not  hold  that  land 
lying  a  mile  from  a  village  of  half  a  dozen  houses  was  a 
town-park,  but  I  would  hold  that  land  lying  considerably 
more  than  a  mile  from  Belfast  was  a  town-park. 
Considering  the  extent  of  the  town  of  Newrj-  and  the 
requirements  of  the  inhabitants,  I  think  that  this  farm 
must  be  regarded  as  a  town-park;  and  the  fact  of 
cultivating  it  in  any  way  the  proprietor  thinks  proper 
does  not  alter  its  character  of  town-park.  Decree  for 
possession  (Trustees  of  Lord  TCilmorey  v.  Anderson  and 
Another,  Newry  Q.  S.,  Jan.  15,  1874,  before  R.  John- 
ston, Q.C.) 

Abbest  on  SundaT. — The  High  Court  of  Madras, 
consiiiting  of  Justices  HoUoway  and  Keran,  have  decided 
tiiat  an  arrest  on  a  Sunday  is  perfectly  legal. 
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THE  COMING  COURT  OF  FINAL  APPEAL  FOR 
IRELAND. 

We  take  the  following  from  the  Morning  Mail  of  6th 
March: — 

Lord  Justice  Christian  has  published  another  pungent 
and  masterly  pamphlet  with  the  title  given  above,  and, 
having  obtained  an  early  copy,  we  proceed  to  supply  our 
readers  with  a  summary  of  it!)  contents.  The  treatise  is 
accompanied  with  a  preface,  in  which  the  distinguished 
writer  speaks  of  the  interval  which  is  now  elapsing  between 
the  passing  of  the  Judicature  Act  and  the  application  of  a 
similar  measure  to  Ireland  as  "  the  mast  critical  that  has 
yet  arisen  in  the  history  of  Irish  jurisprudence."  The 
foremost  of  the  controversies  it  is  rife  with,  he  adds,  is  the 
constitution  to  be  given  to  the  new  tribunal  which  is  to 
supplant  the  House  of  Lords  as  our  Court  of  Final  Appeal. 
The  sntject  of  a  supreme  appeal,  the  Lord  Justice  adds,  has 
special  bearings  towards  Ireland  which  English  legal 
statesmen  would  be  prone  to  overlook,  because  there  is 
nothing  corresponding  to  them  in  the  country  for  which 
their  original  measure  was  devised.  To  legislate  without 
heed  to  them  would,  it  is  further  observed,  be  to  legislate  in 
the  dark.  "  But  through  what  channel  shall  the  conception 
of  them  reach  the  quarter  where  it  is  needed  !  Certainly 
not  through  that  of  Irish  officialism.  It  must  come  from 
outside,  if  it  comes  at  alL  This  paper  has  been  delayed  till 
the  last  moment,  too  long,  probably,  for  much  hope  of 
present  usefulness,  in  the  anxious  wish  that  discussion  on  a 
subject  so  momentous  would  originate  in  some  other 
quarter.  But  it  could  be  treated  only  by  lawyers,  and,  in 
this  particular,  unhappily,  the  interest  of  lawyers  is  not 
coincident  with  that  of  the  publia  At  all  events,  they  have 
been  silent.  And  thus  it  waa  that,  with  deep  reluctance,  in 
haste,  in  intervals  snatched  iiom  other  occupations,  and 
with  some  departure  from  conventionality,  the  following 
pages  have  been  thrown  together.  That  they  will  evoke 
dissent  and  disapproval  from  some  whose  opinion  the  writer 
highly  values — boundless  misrepresentation,  perversion,  and 
calumny  from  others  whom  he  holds  in  no  regard — is  no 
more  than  he  is  prepared  for.  He  will  be  amply  recom- 
pensed should  he  be  the  means,  however  remotely,  of 
causing  it  to  be  realized  by  a  single  responsible  statesman 
that  there  are  points  of  view  which  had  escaped  him,  from 
which,  yet,  it  is  needful  that  this  great  and  perilous  subject 
should  be  regarded,  before  it  passes  finally  into  the  category 
of  accomplished  facts." 

Having  described  the  Judicature  Act,  and  admitted  that 
it  may  be  beneficial  for  England,  the  Lord  Justice  asks — 
"  Under  what  conditidns  shall  this  measure  be  extended  to 
Ireland,  as  extended  it  is  sure  to  be !  If  (says  his  lordship) 
the  Union  has  grown  to  be  anything  better  than  a  bond  of 
parchment — if  it  has  penetrated  at  all  the  moral  and  Intel 
lectual  tendencies  and  social  life  of  the  Irish  people — if  it 
hai  within  it  any  principle  of  life  and  growth,  it  is  to 
the  Unity  of  Jurisprudence,  far  more  than  to  the  Act  of 
Union,  these  things  are  owing."  A  main  link  in  keeping 
unbroken  "  that  most  precious  unity  has  been  the  absolute 
identity  of  the  Supreme  Appeal.'  The  contentment  of 
Ireland  with  the  House  of  Lords  as  its  Court  of  last  resort 
"has,  in  fact,  been  boundless."  During  forty  years*  ex- 
perience the  Lord  Justice  has  never  heard  a  murmur  against 
it.  It  may  be  taken  for  granted,  he  continues,  that  the 
nationality  of  Ireland  will  be  represented  in  the  new  Court 
by  some  quota,  more  or  lass,  from  her  own  Bench  or  Bar. 
He  hopes  the  English  law  lords  will  not  be  governed  in 
determining  the  matter  by  what  are  called  Irish  ideas.  The 
Court  is  not  to  be  one  for  Ireland  only  ;  the  problem  is 
critical,  and  the  knowledge  of  the  facts  which  affect  it 
gravely,  "  will  assuredly  here  reach  those  who  heed  it  from 
Irish  official  quarters."  The  former  Court — the  iiouse  of 
Lords — had  the  distinctive  qualities  of  Unity  and  Angli- 
canism, and  these  were  the  main  factors  in  keeping  the 
course  of  law  in  Ireland  moving  still  upon  the  English 
lines.  "  Will  they,"  asks  the  Lord  Justice,  characterize 
also  the  coming  Court  i "  He  believes  that  quality  of  the 
final  utterance  under  the  law  will  deteriorate  under  the  new 
English  system — the  weight  and  dignity  of  the  Supreme 
Court  will  be  "dispersed  by  decentration " — and  these 
results  will  be  an  evil  which  Ireland  will  share  with  the 


Empire  at  large.     "  It  is  a  fact,  out  of  all  doubt,"  the  Lord 
Justice  continues  to  say, 

"  That  this  knot  of  English  Law  Lords  commanded  the 
confidence  of  the  Irish  in  a  measure  far  surpassing  what 
they  ever  gave  to  the  tribunals  that  were  manned  &om 
among  ourselves  ;  nor  waa  this,  it  must  unhappily  be  ad- 
mitted, confined  to  the  House  of  Lords.  It  applied  also  to 
the  Anglo-Irish  Chancellors  while  we  had  them.  Will  this 
most  potent  and  vital  element  be  still  in  force  under  the 
promised  Government  scheme  t  The  answer  is  simple.  It 
will  be  annihilated  and  reversed.  As  the  exiating  Court, 
wbile  nominally  English,  Scotch,  and  Irish  has  been  prac- 
tically English  only  for  all  the  three,  so  the  new  Court, 
though  still  nominally  English,  Scotch,  and  Irish,  will  be 
practically  for  Ireland,  Irish  only— or,  at  all  events,  pre- 
dominantly." 

Both  Englishmen  and  Irishmen  would  be  dissatisfied  with 
the  state  of  things  existing,  and  there  would  certainly  be  m 
clamour  raised  in  Ireland  against  the  Court  of  Irish  Appeals 
being  held  anywhere  but  in  Dublin,  and  being  composed  of 
any  but  Irish  judges  : — 

"Why  should  the  old  affiont  to  the  dignity  of  oar 
nationality  be  permitted  any  longer !  Why  should  onr 
suitors  and  judges  be  dragged  from  their  homes  to  London, 
when  we  now  have  happily  the  materials  for  a  Court  at  our 
own  doors !  If  we  are  not  to  have  Home  Rule,  let  us,  at 
least,  have  Home  Law.  The  inevitable  outcome  of  it  all 
would  be  that  the  function  of  supreme  appeal  for  Ireland 
would  fall  eventually  into  the  hands  uf  a  little  band  of  local 
judges  located  in  D'iblin.  Now  would  that  be  a  oonsom* 
mation  to  be  wished  for  ?  There  are  many  in  Ireland  who, 
of  course,  would  answer— Yes,  it  would  be  just  as  it  ought 
to  be.  With  some  very  simple  or  ignorant  people  that 
answer  might  be  an  honest  one ;  with  others  it  would  bo 
mere  clap-trap." 

All  this  would  tend  to  "  disunion  of  jurisprudence."  His 
lordship  digresses  bere  to  suggest  an  illustration  or  two  of 
the  probaUe  working  of  the  Government  scheme  of  last 
session  should  it  be  passed  into  a  law,  and  inquires — "  Bat 
is  there  no  remedy,  or  rather  preventive,  for  matters  are 
still,  in  a  great  degree,  in  fieri  t' 

"  One  there  is,  most  obvious  and  most  effectual.  Repeal 
the  Appellate  clauses  of  the  Judicature  Act,  and  so  restora 
the  House  of  Lords  to  the  position  it  has  abdicated.  This 
may,  however,  be  at  once  dismissed  as  hopeless.  It  would 
be  idle  to  expect  that  a  step  which  has  been  taken  as  vary 
good  for  England  will  be  retraced  for  the  sake  of  merely 
Irish  interests.  Then,  let  the  measure  rest  where  the  Judi- 
cature Act  has  placed  it.  Let  the  House  of  Lordd  continue 
ti)  be  the  Court  of  Appeal  for  Ireland,  though  having  ceased 
to  be  so  for  England.  This  has  been  strongly  pronounced 
against  by  the  Irish  Bench  and  Bar,  npon  the  double  ground 
of  separation  of  the  Final  Courts  and  retention  of  one  that 
had  lost  its  prestige  by  the  surrender  of  its  own  higher 
jurisdiction.  But  since  those  pronouncements  were  made, 
the  Government  scheme  has  been  expounded,  and  it  has,  in 
the  writer's  opinion,  entirely  changed  the  question.  The 
reasons  which  then  determined  the  Irish  judges  and  bar- 
risters weigh  now  in  the  other  scale.  The  divisional  court 
to  which  the  Irish  appeals  would  fall  would  be,  in  compo- 
sition, far  more  dissimilar  to  its  co-divisions  than  the  Housa 
of  Lords,  even  in  its  shorn  condition,  would  be ;  while,  in 
point  of  authority,  it  would  be  infinitely  inTerior.  The 
writer,  at  all  events,  is  now  of  opinion  that  to  leave  the  Act 
as  it  is— -i.e.,  confined  to  England,  would  be  far  preferable 
to  an  extension  of  it  to  Ireland,  if  that  were  accompanied  by 
so  large  an  addition  from  that  conntry  to  the  personnel  of 
the  new  court,  without  a  corresponding  increase  in  the 
quorum  for  a  divisional  court." 

The  writer,  however,  thinks  that  this  solution  will  also  be 
discarded,  and  goes  on  to  propose — 

"  A  very  simple  and  effectual  way— to  extend  the  new 
court  to  Ireland  and  Scotland,  «t)7i;)2tctter,  without  making 
any  change  at  all  in  the  composition  which  the  Judicature 
Act  has  already  given  to  it.  And  the  writer  of  this  paper 
does  not  hesitate  to  avow  his  conviction  (pace  all  home 
patriots)  that  that  would  be  by  &r  the  best  denouement,  next 
to  the  restoration  of  the  House  of  Lords  in  plena  jure  by 
repeal  of  the  appellate  clauses  of  the  Act,     We  should  b* 
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told,  doabtleaa,  about  1782  and  the  Volunteers,  and  how 
thii  would  be  an  undoing  of  their  glorious  work,  and  a 
restoring  of  the  subordination  of  Iridi  to  TCngHah  courts. 
There,  fustian  and  bombast." 

The  new  Court,  says  the  writer,  as  composed  by  the  Judi- 
eatare  Act,  "is  not  so  exclusively  English  as  the  judicial 
section  of  the  Lords  has  been  any  time  since  the  Union. 
Hie  notion  of  the  Representative  Peerage  making  any 
difierenoe  in  this  is  mere  myth  and  illusion.''  "  In  truth, 
an  even  ezclasive  Anglicanism  in  the  new  Court  would 
embody  a  far  more  distinct  presentment  of  Irish  indepen- 
dence than  the  Anglicanism  of  the  judicial  cacte  of  the 
Lords  has  ever  done,  inasmuch  as  it  would  be  a  direct 
Kwlact  of  m  Legislature  which  is  Ireland's  as  much  as 
England."  "^le  aote-Tolunteer  grievance  was  that  an 
appeal  lay  from  the  Irish  Chancery  to  the  English  House 
of  Lords,  and  from  the  Irish  King's  Bench  to  the  English 
King's  Bench — that  is,  to  foreign  Courts,  in  the  composition 
and  creation  of  which  Ireland  had  no  voice  at  all."  He 
asserts  that  "in  flxiog  the  n'tmber  the  main  object  to  be 
kept  in  view  ongbt  to  be  that  it  shall  be  such  as  not  to 
leave  it  poasiUe  that  the  Divisional  Court  could  ever  be 
oompoaed,  in  the  whole  or  in  the  majority,  of  Irish  Judges — 
such,  in  short,  as  shall,  on  the  contrary,  make  always 
inevitable  a  majority,  at  least,  from  the  English  Bench. 
To  tins  end  careful  regard  should  be  had  to  the  relative 
pn^xirtions  between  the  Irish  contingent  and  the  namber 
for  a  Divisional  Court.  If  the  latter  must  remain  at  three, 
tl  en  the  former  should  be  but  one  ;  if  it  is  to  be  two,  the 
qaornm  should  be  five ;  if  three,  then,  how  inconvenient 
soever,  the  quorum  should  be  seven.  I  say  again  this 
toudies,  not  remotely,  the  int^rity  of  the  Union.  I  hold 
that  for  the  maintenance  of  that  already  threatened  Union, 
Unity  of  Jurisprudence  is  an  essential  element.  So  far 
Lord  Juiitice  Christian's  dealing  vrith  the  question  of 
nnmber;  then  he  turns  to  that  of  quality : — 

"It  mnot  be  admitted  that  the  Chief- Justiceship  of  Ireland 
stands  in  this  respect,  as  in  other,  axeptione  major.  Pot- 
ting it  at  the  lowest,  it  is  at  least  as  likely,  a  priori,  as  any 
other  Irish  office,  to  fulfil  the  required  conditions.  It  is  one 
of  the  ordinary  judgeships,  and  the  foremost  among  those. 
Its  tenure  is  permanent,  its  duties  none  but  judicial.  It 
is  as  far  removed  as  any  Irish  office  can  be  from  associa- 
tions of  politics  or  of  party,  and  consequently,  there  is  none 
in  the  i^pointments  to  which  professiontd  merit  is  less 
likely  to  be  disregarded.  In  fact  it  has  been  always  filled 
by  men  of  exceptional  weight  and  eminence.  If  there 
Mutt  be  tx-office  members  from  Ireland,  there  is  no  office 
more  snitable  fur  providing  one  than  the  first  judgeship 
of  law.  But,  as  r^fards  the  other  of  the  two  selected 
offices,  very  grave  considerations  present  themselves.  It  is 
obvious  that  equity  should  be  at  least  as  strongly  imper- 
sonated as  law  in  the  composition  of  a  court  to  which,  by 
and  by,  will  be  confided  the  delicate  and  critical  task  of 
reviewing,  correcting,  and  guiding  the  conrts,  theretofore  of 
common  law,  when  they  shall  be  called  npon  to  dispense  an 
unfamiliar  jurisprudence.  It  is  the  theory  of  the  Oovern- 
ment  plan  that  this  indispensable  element  is  sure  to  be 
always  present  in  its  utmost  perfectness  in  the  person  of 
the  Obancellor  of  the  day.  Moreover,  thai  official  would 
be  the  cnatomary  preaident  and  mouthpiece  of  the  Divi- 
■onal  Coorta  that  wonid  ordinarily  asst-mble  for  Irish 
bonoeas.  Therefore,  it  behoves  us  to  be  well  assured  that 
the  Cbaneelloisfaip  does  indeed  stand  forth  before  all  the 
other  judgeships  of  Equity — before  the  Mastership  of  the 
Rolls,  the  Lord  JusticMhip  of  Appeal,  the  Vice  Cbancellor- 
ahip — as  the  one  Inst  qualified  fur  bringing  forward  those 
gniiding  spirits  who  would  be  fit  to  assume  the  lead  in  the 
^«at  and  delicate  work  of  transforming  a  jurisprudence. 
In  panning  such  an  inquiry,  it  is  obvious  that  the  first  point 
to  engage  attentiun  should  be  whether  there  are  any  and 
what  stmctnral  differences  between  these  competing  judge- 
ships, which  should  materially  affect  the  choice.  Well,  here 
is  one  to  begin  with,  the  tenure  uf  the  Chancellorship  is 
transitory.  It  presents  the  evil  onion  of  judge  with  poli- 
tical nwtizan — Irish  party  and  politics,  be  it  slways  remem- 
bered It  depends  npon  the  Minister's  ability  to  obtain  a 
majority  in  the  House  of  Commons— a  matter  in  which  the 
present  close  balance  of  parties  in  Great  Britain  has  given 
to  what  is  called  the  Irish  vote  an  ominous  importance. 


Then,  the  office  being  thus  political,  and  the  bolder  of  it 
being  usually  the  chief  Irish  member  of  the  Irish  Govern- 
ment he  is  prone  to  become  the  centre  of  shabby  Irish 
politics,  should  bis  breeding  or  his  association  have  been 
such  as  to  incline  bim  in  that  way." 

An  English  lawyer  would  say  that  "the  days  are  past 
when  any  Minister  would  dare  to  take  his  Chancellor  from 
any  but  the  elite  of  the  most  practised  skill  and  most  trained 
ability  of  which  be  could  dispose."  The  writer,  profonndly 
impressed  with  the  momentous  importance  of  the  structure 
of  the  new  Court,  will  not  shrink  from  saying  that  "  by  far 
the  most  extreme  exemplification  of  the  changed  uses  of 
the  Irish  Chancellorship  is  affordedby  what  took  place  when 
its  last  vacancy  was  filled  np."  He  will  not  evade  an  at 
least  general  reference  i 


"  The  more  salient  features  of  the  event  which  astonished 
the  Irish  legal  world  five  years  ago,  without  a  knowlege  of 
actualities  that  would  be  impossible  in  England,  and  which, 
even  for  Ireland,  will  probably  sound  incredible  in  English 
ears,  English  legislators  could  not  realize  how  wide  and 
radical  the  difference  is  between  the  cbancellorships  of  the 
two  countries  in  the  light  of  fixed  ex-officio  contributors  to 
an  Imperial  Court  of  last  resort.  The  new  Government 
came  into  nffice  in  December,  1868,  with  a  certain  Irish 
policy  in  the  foreground  of  their  programme.  It  was 
indispensable  to  its  success  that  the  Irish  Catholic  hierarchy 
should  be  conciliated  and  enlisted.  Two  appointments  were 
made,  one  to  an  English  administrative  office,  the  other  to 
an  Irish  judicial  one,  both  of  Irishmen.  In  each  instanoe 
the  person  was  selected  notoriously,  if  not  avowedly,  as  a 
concession  to  that  hierarchy.  The  entire  exolusivenesa  of 
that  as  the  motive— the  ignoring  of  considerations  of  pre- 
vious  training  and  personal  aptitude— were  not  a  whit  more 
signal  in  the  case  of  the  administrative  office  than  in  that  of 
the  judicial  one.  It  is  generally  known  that,  in  Ireland, 
the  division  of  the  bar  into  Chancery  and  Common  Law  is, 
as  a  rule,  less  broadly  drawn  than  it  is  in  England.  To  the 
more  or  less  of  diversity  resulting  from  this,  in  the  early  or 
middle  training  of  the  successful  Irish  barrister,  there  have 
been  not  many  exceptions,  but  by  far  the  most  signal  and 
complete  of  them  is  that  of  the  eminent  person  who  now 
holds  the  Irish  seals.  [This  was  written  before  the  Eleo- 
tions.]  Asa  practising  barrister  he  achieved  a  respectable 
success,  but  it  lay,  from  first  to  last,  with  an  exclusiveness 
here  unprecedented,  within  a  particular  specinlity.  For  the 
purpose  now  in  hand,  let  it  suffice  to  say  that  his  estrange- 
ment from  the  Court  of  Chancery  and  its  jurisprudence  was, 
throughout,  as  entire  and  nnohequered  as  tiiat  of  any  Serjeant 
who  ever  wore  the  coif  in  the  Common  Fleas  of  England 
could  by  possibility  have  been.  Of  no  other  Irish  barrister 
of  mark  could  this  have  been  said  with  a  literalness  so 
unique.  With  others  it  would  be  a  question  of  degree, 
with  bim  it  was  absolute.  It  may,  it  is  confidently  believed, 
be  taken  to  be  no  less  than  a  bteral  truth  that  the  first 
problem  of  equity  law  that  ever  seriously  engaged  bis 
thoughts  was  the  first  that  he  had  to  decide  in  his  capacity 
of  Lord  Chancellor.  Or,  if  any  imnoted  exceptions  there 
were,  they  must  have  beeu  of  rareness  and  triviality  so 
infinitesimal  as  would  prove  the  rule.  Even  at  common 
law  his  reputation  was  rather  that  of  the  eloquent  jury  advo- 
cate than  of  the  erudite  lawyer  in  banco.  Nor  has  Uietnie 
point  d'appui  from  which  hu  fortunes  made  their  wondrotis 
advance  lay  eli>ewhere  than  at  the  Four  Courts.  One 
incident  may  be  noted  as  marking  with  precision  his  pre- 
official  forensic  grade.  When  selected  by  the  late  Lord 
Carlisle  for  the  Solicitor-Generalship  (being  then  in  the 
twenty-fifth  year  of  his  standing)  he  was  still,  a  thing 
unprecedented,  holding  the  place  pf  a  county  judge ;  an 
office,  no  doubt,  both  honourable  and  useful,  but  not  (in 
those  days  at  least)  usually  reta.ned  after  reaching  any 
notable  eminence.  There  is  not  now  upon  the  Superior 
Bench  one  other  judge  by  whom  it  was  ever  held,  and  to 
moht  of  them  an  offer  of  it  at  a  corresponding  stage  of  his 
career  would  have  been  regarded  as  a  slight.  Uis  promotion 
to  a  puisne  juHge>>hip  in  the  Common  Pleafi  was  not  much 
remarked  upon,  as  it  was  but  the  ordinary  sequel  to  his 
tenure  of  law-office ;  hot  men  held  their  breaths  when  it 
went  out  that  one  bred  in  such  a  school  was  about  to  occupy 
the  seat  of  Uugden  and  of  Redesdale.    Other  ineoogmitiee, 
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more  inward,  might  be  dwelt  upon,  bnt  the  writer  has  con- 
fined himself  to  a  bare  narration  of  overt  facts,  which  were 
notorions  in  Ireland  when  this  event  took  place,  and  are 
incapable  of  denial,  nnleas  it  might  be  within  some  little 
circle  of  kindred  or  dependents,  or  expectants.  They  are 
here  detailed  in  no  spirit  of  disparagement  or  ill-will 
towards  the  eminent  person  whose  professional  course  they 
outline.  Nor  do  they  import  aught  of  discredit  or  dero- 
gation, unless  to  fall  below  a  very  high  standard  of  excel- 
lence must  be  regarded  as  such.  The  writer  has  kept  well 
within  the  limits  of  his  allotted  task.  The  person  is  to  him 
nothing ;  the  embodiment  of  the  ditnger  he  is  raising  his 
voice  of  warning  against,  much.  He  has  stated  not  more 
than  enough,  but  yet,  he  trusts,  enough  for  that  essential 
step  in  his  argument,  the  bringing  out  in  distinct  relief  the 
phase  of  its  history  upon  which  the  Irish  Chancellorship 
has  at  length  deSnitively  entered.  The  orwp  cCetat  of 
1868  has  conclusively  settled,  that.  It  carried  the  o£Sce, 
once  for  all,  across  the  line  at  which  it  had  been  hesitating 
since  1846.  Its  legal  and  judicial  ascriptions  have  faded 
into  the  background,  its  political  have  come  to  the  front. 
And  what  a  place  in  politics  I  It  has  been  ranked  with  the 
posts  of  the  second  order  among  the  English  departments 
which  are  habitually  bestowed  on  grounds  of  party  expe- 
diency, with  little  or  no  thought  about  anterior  training  or 
fitness.  This  may  not  matter  much  in  those  minor  depart- 
mental places  where  there  are  permanent  sub-ofiiciBls  or  all- 
absorbing  chiefs,  by  either  of  whom,  it  is  known,  the  real 
work  will  be  done ;  so  that  a  scandal  rarely  transpires,  unless 
something  very  exceptional  happens  to  bring  it  to  light. 
But  now,  for  the  first  time,  a  high  judicial  office  has  been  so 
used.  A  Postmaster-General,  a  First  Commissioner  of 
Works,  an  Irish  Chancellor,  are  all  on  one  level  in  the  eyes 
of  an  £nglish  Minister,  as  regards  any  necessity  for  special 
training  or  aptitude.  And  what  has  been  the  result  1  The 
Chancellorship  of  Ireland — the  proposed  supplier,  in  per- 
msnency,  of  the  chief  adjunct  for  Irish  bus'.ness  to  the  new 
Court  of  Supreme  Appeal — stands  proclaimed  to  all  aspi- 
rants as  a  post  to  the  candidature  for  which,  hereafter,  no 
habituation  to  the  jurisprudence  of  Equity  or  the  erudition 
of  the  Common  Law  will  be  needed,  but,  in  place  of  them, 
the  one  all-atoning,  all-sufficing  merit,  the  favour  of  some 
sect  or  faction  potent  in  electioneering.  It  would  be  a 
grievous  error  to  regard  this  act  as  one  that  oould  not  be 
imitated  by  any  future  Minister.  The  example  is  much 
more  likely  to  be  bettered  than  shunned.  Does  any  one 
imagine  that,  after  such  a  precedent,  in  case  it  shonid 
ehimce  hereafter  that,  at  some  time  of  difficulty,  some  band 
of  Home  Rulers  or  Bepealers,  or  Fenians,  or  what  not,  who 
had  become  powerful  in  Parliament,  could  be  quieted  by 
one  of  their  number  being  made  an  Irish  Chancellor,  the 
Minister  of  the  day,  of  what  side  soever,  would  be  over- 
nioe  in  scanning  his  forensic  antecedents  V 

The  means  were  atfaand.  Lord  Justice  Christian  adds,  by 
which  the  Minister  on  sueoeediog  to  office  might  have  other- 
wiae  shown  that  the  Act  which  had  opened  the  Irish  Chan- 
oelloiship  to  Roman  Catholics  was  not  to  remain  a  dead 
letter: — 

"  I  shall  mention  but  one  name.  There  is  not  a  gtTttU- 
man  (italic  in  original)  in  Ireland,  Catholic,  Episcopalian, 
Protestant,  Presbyterian,  or  Freethinker,  but  would  have 
acclaimed  the  appointment  of  that  practised  equity  lawyer, 
approved  judge,  and  true  gentleman,  Baron  Deasy.  To 
pass  him  over,  with  some  others,  gave  the  finishing  touch 
of  colour  to  the  choice  that  was  made." 

The  writer,  after  a  conomentary  on  the  fosion  of  law  and 
equity,  returns  to  his  immediate  point,  thns  : — 

"If,  then,  there  mast  be  ao  addition  of  Irish  ex-officio 
members  to  the  Court  of  Supreme  Appeal,  at  least  let  the 
selected  offices  be  those  in  which  equity  and  law  have  been 
used  to  be  meet  worthily  impersonated.  What  are  those ! 
For  law,  the  Chief  Justiceship — for  equity,  the  Mastership 
of  the  Rolls.  It  is  in  that  latter  office  (if  not  in  the  person 
of  some  Master  in  Chanceiy)  that,  since  Sir  E.  Sngden's 
departure,  with  but  two  brief  intervals,  the  true  judicial 
representatives  of  equity  in  Ireland  were  to  b«  found.  In 
any  ease  it  is  for  equity  what  tlie  Chief  Justiceship  is  for 


law,  the  first  of  the  normal  and  permanent  judgeships.  It 
is  a  purdy  legal  office,  with  none  but  legal  attributes,  and 
has,  consequently,  never  been  put  to  the  lower  uses  which 
have  tarnished,  if  not  obliterated,  the  judicial  quality  of  the 
nominally  greater  place." 

He  goes  into  a  number  of  details  as  to  the  eomparative 
cost  of  the  Chancellorship  to  the  country  in  England  and 
Ireland,  and  the  work  respectively  done,  "  with  the  view 
of  bringing  out  the  material  fact  that  the  only  judicial  work 
now  done  by  the  Irish  Chancellor,  which  has  even  the  sem- 
blance of  substantiality,  lies  in  the  share  he  takes  in  the 
work  of  the  Court  of  Appeal"  "Will  anyone,"  he  says 
again,  "  have  the  boldness  to  affirm,  in  the  face  of  these 
facts,  that  judicial  service  is  what  this  t'neuitu  is  now  main- 
tained for,  or  that  its  pretension  to  hold  the  position  of  the 
chief  equity  judgeship  is  any  longer  more  than  mere  stimu- 
lation and  anachronism ! "    It  is  added — 

"  It  is  freely  spoken  of  in  legal  circles  in  Ihiblin  (with 
what  truth  the  writer  cannot  vouch  for)  that  there  is  in  the 
bands  of  an  eminent  person  in  that  city  a  letter  written  by 
the  Prime  Minister  in  December,  1868,  excusing  the  dis- 
posal he  was  making  of  the  Irish  Seals,  on  the  plea  of 
*  political  necessity.'  If  political  necessity  be  the  ultima 
ratio  for  this  office,  let  it  live  and  flourish  for  that  high 
destiny,  for  aught  the  writer  cares.  Let  it  still  serve  as  • 
go-between  for  a  Minister  with  some  occult  influence  or 
other  (what  next,  who  knows  t)  with  which  he  dares  not 
openly  ally  himself.  But  surely  the  time  has  come  for  dis- 
aoeiating  it  from  the  administration  of  justice." 

The  changes  the  writer  recommends  are,  to — 

"1.  Re-unite  to  the  Court  of  Chancery  those  branches  of 
its  old  jurisdiction  of  which  it  has  been  stripped  during  t 
last  quarter  of  a  century.  The  exigency  which,  in  1849, 
called  for  a  separate  land  tribunal  no  longer  exists.  There 
is  now  no  reason  whatever  why  the  Court  of  Chancery 
should  not  resume  its  proper  place  as  the  leading  forum  for 
all  real  estate  affitirs.  Abolish,  then,  the  Landed  Estates  . 
Court,  and  transfer  all  its  peculiar  title-giving  and  title- 
recording  powers  to  Chancery.  Neither  does  there  seepi 
to  be  any  necessity  for  a  separate  Court  of  Bankruptcy  and 
Insolvency.  Abolish  that  also.  Let  one  of  the  vice- 
Chancellors  (to  be  after  mentioned)  be,  as  in  England, 
chief  judge  of  the  Dublin  district,  with  power  of  delegation, 
as  there,  to  a  competent  registrar ;  and  let  the  assiiitant- 
barristers  be,  like  the  county  court  judges  in  England,  the 
"  local  bankruptcy  judges "  for  the  county  districts^  with 
right  of  appeal  to  the  chief  judge,  and  from  him  to  the 
Court  of  Appeal  in  Chancery.  The  efieot  of  these  changes 
would  be  no  more  than  to  replace  the  Court  of  Chancery  in 
Ireland  in  its  old  position,  and  in  the  same  position  as  the 
Court  of  Chancery  in  England  is  still  in  as  to  the  sonreea 
of  its  business,  but  itUervaUo  longintimo  as  to  amount. 

"2.  Re-model  the  Court  of  Chancery  itself  to  suit  its 
renovated  etatut.  B^n  by  clearing  off  its  dead  weight. 
Abolish  the  Chancellorship — that  is  to  say,  let  the  office 
cea^e  after  the  first  vacancy  that  shall  occur  after  a  date  to 
be  named.  Or,  retain  it  as  a  political  office,  but  withdrav 
it  fivm  all  relations  with  the  administration  of  justice. 

"8.  8o  much  for  demolition — ^now  for  leoonstruction. 
Move  up  the  Master  of  the  Rolls  fix>m  his  present  position 
of  a  judge  of  the  first  instance  to  the  Presidency  of  the 
Court  of  Appeal.  And,  as  he  would  thus  be  placed  at  the 
head  of  the  Equity  department,  raise  him  in  rank  and  salary 
to  a  level  with  the  beaid  of  the  Law  department,  the  Cbia 
Justice  of  Ireland.  To  supply  his  place  below,  and  to  meet 
all  possible  requirements  of  the  restored  jurisdiction^ 
appoint  two  new  Vice-Cbancellors,  one  of  them,  as  a  mere 
necessity  of  the  transfer  of  the  Landed  Estates  Court 
jurisdiction,  to  be  the  present  masterly  administrator  of  the 
afiairs  of  that  department,  the  other,  probably,  one  of  the 
existing  judges  of  the  Court  of  Bankruptcy  and  Insolvency, 
The  Court  of  Chancery  would  thus  be  put  on  a  sound  and 
rational  footing.  All  its  ancient  jurisdictions  restored  to  it, 
with  ample  provision  made  for  their  efficient  discharge — 
and,  at  its  head,  a  permanent  magistrate — a  judge  of  the 
highest  order,  and  not  aspiring  to  be  anything  else.  With 
the  present  Master  of  the  Rolls  presiding  in  the  court  of 
intermediate  appeal,  it  is  anticipated  wiui  eonfidenoe  that 
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before  a  torn  hmd  elapwd  that  coart  noald  be  re-instated 
in  the  place  it  held  five  yean  a^. 

"Am  to  the  effect  of  tbaae  change*  from  the  point  of  view 
of  economic  retrenchment,  those  who  are  aolicitoua  on  that 
•core  can  make  their  own  calculations.  Five  jmlgeahips 
woald  be  stmck  off  (including  the  giant-waste  of  tiie  Chan- 
edlntsfaip  with  its  contlj  and  fantastic  following),  and  only 
two  woDid  be  aubstitated.  In  judgea'  salaries  adone  there 
wonld  nltimately  be  a  saving  of  £9,000  a  year,  thus — 


Hefarenched. 
Chancellor  -    £8,000 

Landed      Estates 

(two)  ■       6,000 

Bankroptcy  (two)       4,000 


Sabstituted. 
Vice-Chancellors 

(two)  -  £8,000 

Increase  for  Master 

of  the  SoUs  -     1,000 


Berides  retiring  pensions,  outfits,  and  personal  and  clerical 
staffs.  And  there  would  be  no  creating  of  new  staffs,  but  a 
tnuis&r  of  so  much  of  the  old  one  as  might  be  needed." 

Hie  moat  striking  paaage  in  the  pamphlet,  perbspa,  is 
tbe  following : — 

"There  are  two  modes  of  dealing  with  Iriah  disaffection, 
«a»ot  which  is  sore  to  fall ;  tiie  otlMr,  to  succeed,  U  only  it 
be  consistently  and  resolntely  persevered  in.  Tbe  firxt  is 
alternate  bluster  and  cajolement — to-day  proclaiming  that, 
at  all  hazards,  the  integrity  of  the  empire  must  be  main- 
taimed;  to-m«now,  that  the  «-isbes  of^the  Irish  people 
must  be  referred  to,  which  'Irish  people'  tiie  enemies  of 
Briliab  connexion  invariably  assume  to  mean  themselves. 
These  things  bat  add  fuel  to  flame.  Tbe  other  mode  is 
steadfast,  persistent,  uncompromising  action.  I  do  not  mean 
phyaical  coercion,  but  the  sort  of  action  which  will  be  most 
Ukely,  if  anything  can  do  it,  to  sopersede  the  necessity  for 
that  ttbnna  ratio.  What  is  wanted  is  a  coarse  of  conduct 
which  would  show,  by  acts,  not  words,  that  the  British  mind 
has  settled  down  immutably  in  the  tenet  that  an  Irish 
PailiameDt,  nnder  what  disguise  soever,  is  not  within  tbe 
possibilities  of  politics.  To  remove  from  time  to  time,  not 
abruptly  or  spasmodically,  but  as  occaidons  naturally  pre- 
wnt  themselvrs,  institations  which  keep  alive,  in  the  iminds 
even  of  tbe  well-affiieted,  the  idea  of  separateneaa,  this 
woold  be  a  eonrae  of  action  worth  v(dumea  of  talk.  Two 
■dies  of  the  ante-Union  Parliament  still  linger  behind  it — 
tbe  Lord  Lieutenancy  and  the  Chancellorship.  They  are 
BOW  mere  anachronisms — utter  onrealilies.  Bat  their  ez- 
istenoe  keeps  fresh  the  memory  of  the  constitution  of  which 
tbej  onoe  formed  a  part.  A  precious  opportunity  now  offers 
for  siqipreasiiig  one  of  thent — quietly,  naturally,  as  part  of  a 
greet  reconstruction  of  all  the  judicatures  of  the  United 
Kingdon,  as  a  necessary  step  towards  at  once  re-invigorat- 
ing the  Irish  Chancery,  dimini«hiDg  its  cost,  and  averting 
the  worst  evil  that  menaces  the  coming  Court  That  one 
once  gune,  the  other  would  not  long  survive.  Here  wonld 
be  one  Chancellor  for  the  United  Kingdom.  The  *  Castle' 
wonld  merige  in  the  Home  Office." 

The  writer  concludes  his  obeervations  thus  :  — 
''Give  us  -true  identity  of  Coort,  not  diversity  in  dis- 
oinse— no  ex  ojuio  members  at  all — not  even  ex-Chancel- 
bta  or  lords  Justices — ^bot  only,  at  the  outside,  one  Judge 
Ordinary,  salaried,  and  settled  permanently  in  London. 
Or,  if  we  must  have  all  those  others,  take  them  firom  our 
worthiest,  raise  the  quorum  in  proportion,  and  make  it 
obligatory  for  every  division  to  sit  always  in  London, 
witbant  regard  to  the  nationality  from  which  its  business 
may  come.  Tbe  prop<isal  of  July  last,  if  carried  into  effect, 
wonld  make  the  first  step  towards  a  disastrous  portiouing  by 
natiooalities  of  the  Supreme  Pronouncements  of  the  Law,  a 
dislocating  of  our  one  living  Unity,  the  Unity  of  Juris- 
prudence, and  a  slackening  of  oar  best  curb  upon  the 
tlisinl^grating  forces  which  imderlie  the  Irish  policy  of  these 
latter  years.  The  fusion  of  law  and  equity  is  very  well  in 
its  way,  bat  the  fusion  of  England  and  Ireland  is  a  greater 
subject  still ;  and  if  the  so  much  vaunted  Judicature  Act 
abonid  be  fuond  so  to  work  as  to  obstruct  or  retard  by  even 
a  little  that  noblest  consummation,  it  will  have  done  a 
mischief  for  which  not  all  tbe  good  that  the  most  devout  of 
its  votaries  could  anticipate  for  it,  within  its  own  more 
aanow  sphere^  wonld  be  an  adequate  equivalent. 


THE  CONSIDEBA'nON  OF  A  SIMPLE  CONTRACT 

The  consideration  sufficient  to  support  a  promise  not 
under  seal  has  been  defined  as  any  advantage  to  the  person 
promi-ing,  or  any  damage,  inconvenience,  liability,  or  charge 
to  the  person  to  whom  the  promise  is  made.  If  there  be  a 
oonsideratioo,  courts  of  justice  will  not,  in  the  absence  uf 
fraud,  enter  upon  the  question  whether  it    be  adequate. 

Thus  in    Traver  v. (1   Sid.  57),    a  woman   after  the 

decease  of  lier  husband  prumi>-ed  a  creditor  that  if  he  wonld 
prove  her  hunband  had  owed  him  £20  she  would  pay  that 
sum ;  and  although  tliere  was  no  benefit  to  the  woman, 
yet  proof  of  j:he  debt  was  held  a  good  consideration  for  her 
promise  to  pay  tbe  amount  of  it,  because  it  was  trouble  and 
charge  to  the  creditor  to  prove  his  debt.  This  case  appears 
to  have  been  cited  with  approbation  in  Williariuon  v. 
OUmentt  (1  Taun.  523),  in  which  a  decUration  alleged  that 
tbe  defendant  whs  indebted  to  tbe  plaintiff  on  a  bill  of 
exchange,  and  that  the  plaintiff  being  unable  t<>  produce  it, 
had,  at  the  defendant's  request,  given  him  a  bond  acknow- 
ledging  payment,  and  eonditioned  to  indemnify  him  against 
the  bill,  and  it  wm  held  that  there  was  a  good  consideration 
for  a  promise  by  the  defendant  to  pay  the  contents  of  the 
bill  Upon  a  like  principle,  in  ffamt  v.  VeiuMet  (20  W. 
R.  974,  L.  B.  7  Ex.  236)  the  withdrawal  by  the  plaintiff  of 
a  petition  to  wind  up  a  company  was  held  to  be  a  valid  con- 
sideration for  a  promise  by  two  of  the  directors  to  pay  a 
portion  of  a  debt  owing  by  the  company  to  the  plaintiff ;  for 
the  performance  of  the  consideration  by  the  plaintiff  was  a 
thing  which  might  be  injurious  to  the  plaintiff  and  beneficial 
to  the  defendant,  or  at  least  to  the  company ;  and  a  real 
benefit  was  gained  by  tbe  withdrawal  becaose  of  the  disin> 
clination  to  commence  a  new  proceeding  after  labour  and 
expense  bad  been  wasted.  Tbe  well-known  case  of  Coggt 
V.  Bernard  (1  Smith's  L.  C.  177)  is  a  strong  authority  to 
the  same  effect,  and  it  follows  from  that  decinon  that  if  a 
man  undertakes  to  carry  goods  safely  and  securely,  he  is  re- 
sponiiible  for  any  damage  which  they  may  sustain  in  the 
carriage  through  his  neglect,  though  he  is  to  have  nothing 
for  his  trouble.  A  similar  case  to  Coggi  v.  Bernard  is 
Bainbridge  v,  PimtU»te  (8  A.  &  E.  743),  where  a  declara- 
tion was  held  sufficient  which  alleged  that  in  consideration 
that  the  plaintiff  at  the  defendant's  request,  had  consented 
to  allow  the  defendant  to  weigh  two  boilers  of  the  pliintiS, 
tbe  defendant  promised  to  give  them  up  after  weighing  in  as 
perfect  oondition  as  they  were  in  at  the  time  of  the  consent. 
Fatusov,  J.,  remarked: — "There  is  a  detriment  to  the 
plaintiff  from  his  parting  with  the  possession  for  even  so 
short  a  time." 


But  it  has  been  held  in  a  variety  <A  oases  that  no  action 
lies  upon  an  alleged  contract,  where  the  only  consideration 
for  the  defendant's  promise  is  the  promise  of  the  plaintiff  to 
do,  or  his  actually  doing,  something,  to  do  which  he  was 
previously  bound,  either  to  the  defendant  or  a  third  person 
(Cbitty  on  Contracts,  43,  9th  ed.)  Upon  this  ground  in 
Berrmg  v.  Dordl  (8  DowL  604),  it  was  held^that  where  a 
plaintiff  (before  the  abolition  of  arrest  upon  civil  prncess) 
discharged  one  of  two  joint  debtors,  the  other  had  a  right  to 
be  dischaiged,  and  therefore  that  a  promise  by  a  third  per- 
son to  pay  the  debt.  In  order  to  obtain  such  discharge  was 
void  for  want  of  consideration.  When  interest  is  payable 
by  mercantile  usage,  an  undertaking  to  pay  interest  npon  a 
debt  forms  no  consideration  for  a  promise  by  the  creditor  to 
allow  an  extended  time  for  payment  (Ormt  v.  Oallovmg, 
9  Ex.  544,  2  W.  B.  263).  And  a  promise  by  a  captain  to 
pay  additional  wages  to  seamen  during  the  time  which  tbey 
hare  agreed  to  serve,  is  not  binding  upon  either  the  owners 
or  tbe  captain  Harrii  v.  Walton,  Peake,  73  ;  Harrit  ▼. 
Carter,  2  W.  R  409,  3  E.  &  B.  6S9;  with  which  cases 
Harlleji  v.  Pontonby,  6  W.  R.  669,  may  be  advantgeously 
compared). 

It  is  necessary  to  distinguish  a  class  of  cases  wherein  it  has 
been  held  that  the  circumstance  of  the  plaintiff  being  by  a 
contract  with  a  third  person  already  bound  tu  perform  the 
consideration  for  the  defendant's  promise,  does  not  prevent 
tbe  plaintiff  from  suing  for  breach  of  tbe  defendant's  agree- 
ment. A  promise  by  A.  to  B.  to  marry  the  neice  of  B.  is  a 
good  consideration  for  a  promise  by  li.  to  make  A.  a  yearly 
allowance,  although  A.  has  already  contracted  to  marry  the 
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niece  {Shadvsdl  v.  Skadicdl,  9  W.  R.  163,  9  0.  B.  N.  S.  169) ; 
and  a  promise  by  the  plaintiff  to  deliver  a  cargo  of  coals  to 
the  d^endants  is  a  good  conaideration  for  the  defendant's 
promise  to  anload  the  coals,  although  the  defendant  had 
previously  bought  the  coals  of  other  persona,  who  had  directed 
delivery  thereof  to  be  made  by  the  plaintiSs  to  the  defen- 
dant (Scotxm  V.  Pegg,  9  W.  R.  280,  6  H.  &  N.  296).  Of 
this  class  the  very  recent  decision  in  Bolton  ▼.  Madden  (22  W, 
R.  207)  may  be  cited  as  an  instance.  The  plaintiff  and 
the  defendant  subscribed  to  a  charity,  the  objects  of  which 
were  elected  by  the  subscribers.  It  was  a^eed  between 
them  that  if  the  plaintiff  would  give  twenty-eight  votes  for 
an  object  of  the  charity  whom  the  defendant  favoured,  the 
defendant  would,  at  the  next  election,  give  twenty-eight 
votes  for  such  object  as  the  plaintiff  should  then  &voar.  The 
plaintiff  performed  his  part  of  the  agreement,  but  the  de- 
fendant made  default.  It  was  objected  that  this  contract 
was  invalid,  on  the  ground  that  a  subscriber  to  a  charity 
is  under  an  obligation  to  give  his  votes  for  the  best  object, 
and  the  plaintiff,  if  he  gave  his  vote  for  the  best  candidate, 
St  the  first  election,  incurred  nrither  trouble  nor  prejudice, 
so  that  there  was  no  consideration  for  the  defendant's  pro- 
mise ;  and  that  if  he  gave  his  vote  for  the  candidate  whom 
he  did  not  think  the  best,  the  contract  waa  void  as  being 
•gainst  public  policy.  The  Court  of  Queen's  Bench  held 
the  agreement  binding,  on  the  ground  that  the  subscriber 
to  a  charity  may  give  his  vote  as  be  pleases,  and  is 
answerable  only  to  his  own  conscience  and  repntation 
for  the  method  in  which  he  exercises  his  power.  The  con- 
tention that  if  the  plainti^  at  the  first  election,  in  point  of 
fact  voted  for  the  best  candidate,  he  thereby  incurred  no 
trouble,  as  he  was  already  bound  so  to  do,  seems  to  be 
answered  by  the  decisions  in  Shadiedl  v.  Shadwell  (u6t  tup.) 
and  Seotion  v.  Pegg  {ubi  tup.),  for  even  if  it  was  no  deta-i- 
ment  to  the  plaintiff  to  vote  according  to  the  defendant's 
request,  yet  it  was  an  advantage  to  the  latter  to  ensure  that 
the  candidate  whom  he  favoured  should  receive  the  pluntiff's 
support ;  and  the  fact  that  the  defendant  could  rely  upon 
the  plaintiff's  promise  to  vote  as  he  requested  was  a  sufficient 
benefit  to  him  to  render  binding  his  own  undertaking  with 
the  plaintiff ;  it  therefore  became  immaterial  that  the  plain- 
tiff was  otherwise  bound  to  vote  (if  indeed  he  was  bound  to 
vote  at  all)  for  the  object  whom  he  deemed  most  deserving. 
Moreover,  the  duty  cast  upon  the  plaintiff  to  vote  for  the 
best  candidate  was  only  a  moral  obligation,  and,  being  of  no 
account  in  law  for  the  purpose  of  contract,  did  not  fetter  the 
exercise  of  the  plaintiff's  discretion  {BtaumorU  v.  Seeve,  8 
Q.  B.  483).  The  decision  of  the  Court  of  Queen's  Bench  in 
Bolton  V.  Madden  seems  to  have  been  well  warranted  by  the 
authority  of  preceding  cases. 

Another  mode  of  stating  the  above-mentioned  doctrine  is 
that  simple  contracts  must  be  mutual,  that  is,  that  each 
party  shall  be  bound  to  do,  or  not  to  do,  or  to  suffer  to  be 
done,  Homething ;  thus,  where  B.  contracted  in  writing  to 
work  for  a  manufacturer  in  his  trade,  and  for  no  other 
person  daring  twelve  months,  and  so  on  from  twelve  months 
to  twelve  months,  until  B.  should  give  notice,  it  wiis  held 
that  the  agreement  was  bad  for  want  of  mutality,  the  manu- 
facturer not  having  been  bound  to  employ  B.  {Sykes  v.  Dixon, 
9  A.  &  E.  693).  From  cases  proceeding  upon  this  principle 
must  be  distinguished  those  decisions  where  it  has  been 
held  that  a  promise  to  do  a  certain  tiling  upon  the  perfor- 
mance of  a  oonslderatiun  is  valid,  although  at  the  time  of 
the  promise  it  may  be  uncertain  whether  the  consideration 
will  be  performed.  In  MilU  v.  BlachaU  (11  Q.  B.  858,  864), 
Fatteson,  J.,  remarks  : — "The  mutality  of  obligation  is  not 
a  sound  criterion.  In  a  contract  of  guarantee  for  further 
advances  to  a  third  person,  the  plaintiff  is  not  always  bound 
to  make  the  advances ;  but  the  duty  to  see  him  harmless 
arises  upon  the  advances  been  made."  In  Kennavmy  v. 
Treleavan  (6  M.  ft.  W.  498,  401),  Parke,  B.,  in  giving  judg- 
ment, says  : — "  But  a  great  number  of  the  cases  are  of  con- 
tracts not  binding  on  both  sides  at  the  time  when  made,  and 
in  which  the  whole  duty  to  be  performed  rests  with  one  of 
the  contracting  parties.  A  guarantee  falls  under  that  class; 
when  a  person  says  :— '  In  ca^^e  you  choose  to  employ  this 
man  as  your  agent  for  a  week,  I  will  be  responsible  for  all 
such  sums  as  he  shall  receive  during  that  time,  and  neglect 
to  pay  over  to  you' — the  party  indemnified  is  not^  therefore, 
bound  to  employ  the  person  designated  by  the  guarantee. 


but  if  he  do  employ  him,  then  the  guarantee  attaches  and 
becomes  binding  on  the  party  who  gave  it." 

The  objection  that  a  contract  was  bad  for  want  of  mu- 
tality, and  was  not  supported  by  any  consideration,  was 
vainly  urged  in  the  recent  case  of  The  Great  Northern  Rail- 
way  Company  v.  Witham  (22  W.  R.  48,  L.  R.  9  C.  P.  16, 
Dotioed  ante  p.  240).  The  plaintiffs  having  advertised  for 
tenders  for  the  supply  of  iron,  the  defen<lant  offered  to 
deliver  any  quantity  which  they  might  order ;  his  tender 
was  accepted,  but  he  failed  to  supply  all  the  iron  which  they 
required,  and  was  sued  for  the  breach  of  this  contract  by  tlie 
railway  company,  who  obtuned  the  verdict.  It  waa  argued 
on  behalf  of  the  defendant  that  the  verdict  could  not  be  up- 
held, for  the  contract  was  unilateral,  and  was  not  binding 
upon  him.  It  is  plain  that  the  company  were  not  bound  to 
give  any  order  for  iron,  and  it  clearly  lay  within  their 
option  whether  the  defendant  should  reap  any  benefit  from 
the  agreement  into  v^ch  he  had  entered.  These  reasons  did 
not  prevail  with  the  judges  of  the  Court  of  Common  Fleas, 
who  refused  to  disturb  the  verdict.  They  were  of  opinion 
that  the  contract  was  valid,  for,  when  an  order  was  given  by 
the  plaintifib  they  were  bound  to  accept  the  iron  supplied  by 
the  defendant  in  performance  of  it,  and  to  pay  the  price 
This  case  strongly  resembles  the  judicial  opinions  as  to  the 
liability  of  guai-antors  and  sureties  which  have  been  above 
cited.  The  real  consideration  for  the  defendant's  promise  to 
supply  the  goods  was  the  plainti6Eii'  promise  to  pay  for  the 
goods  when  supplied  by  him  ;  if  no  goods  were  ordered  by 
tiie  plaintiffs,  he  suffered  no  loss  on  that  account. — Solieitort' 
Journal, 


BARRISTERS  OF  LINCOLN'S  INN,  AND  THEIB 
LIABILITY  TO  FEES. 

A  case  of  considerable  interest  to  barristers  has  just  been 
decided,  though  not  decisively  on  the  merits,  in  tiie  Court 
of  Chancery,  Lincoln's  Inn.  The  plaintiff,  Mr.  Charles 
Neate,  filed  a  bill  for  an  injunction  to  restrain  an  action 
brought  against  him  by  the  Society  of  Lincoln's  Inn  to 
recover  £23  lis.  lOd.,  being  the  amount  of  arreart  due  from 
him  as  a  member  of  that  society,  Mr.  Neate  was  called  to 
the  bar  by  the  society  in  the  year  1832,  and  being  desirous 
recently  of  ceasing  to  be  a  member  of  the  socie^,  he  was 
informed  in  the  usual  way  that,  before  being  aUowed  to 
withdraw  from  it,  he  must  not  only  pay  all  arrears  due  from 
him,  but  also  a  composition  as  regardral  future  annual  dues, 
and  must  sign  a  declaration  to  the  effect  that  he  did  not 
intend  to  continue  to  practise  as  a  barrister  in  any  part  of 
the  United  Kingdom,  or  in  India,  or  in  any  of  the  colonies. 
To  these  terms  Mr.  Neate  refused  to  submit.  He  insists 
that  the  society  has  no  right  to  exact  fees  to  the  end  of 
their  lives  from  such  members  as  wiBh  to  withdraw  from 
it,  but  do  not  desire  to  retire  from  the  bar.  He  waa 
willing,  however,  to  pay  the  dues  demanded  in  the  action 
and  a  composition  if  the  court  should  be  of  opinion  that  the 
society  could  legally  impose  it,  but  he  contended  that  on 
withdrawing  from  the  society  he  should  have  a  right  to 
practise  as  a  barrister  in  the  United  Kingdom,  in  India, 
and  the  colonies.  The  case  came  on  upon  a  demurrer  for 
want  of  equity,  and  the  defendant  appeared  in  person.  He 
denied  the  right  of  the  Inn  to  enforce  its  monopoly  by 
requiring  him  to  sign  a  declaration  which  was  utterly 
opposed  to  public  policy  as  being  in  restraint  of  trade.  A 
court  of  common  law  or  a  court  of  equity  ought  to  declare 
that  the  Inn  had  no  right  to  privileges  which  were  in 
restraint  of  trade.  Vice- Chancellor  Malins  held,  however, 
that  the  Court  of  Chancery  had  no  jurisdiction  in  the 
matter,  and  allowed  the  demurrer.  The  plaintiff  had,  he 
said,  become  a  member  of  a  voluntary  society,  and  signed  a 
ond  by  which  he  made  himself  liable  to  pay  certain  dues 
and  charges.  His  retirement  from  the  society  was  entirely 
a  matter  of  internal  regulation,  and  if  he  had  any  complaint 
.to  make  with  regard  to  the  bond,  a  court  of  law  had 
jurisdiction  to  deal  with  the  complaint.  It  is  to  be  hoped 
that  the  case  may  be  carried  to  a  court  of  law,  and  that  so 
important  a  question  may  not  be  allowed  to  remain  any 
longer  imsetUed. 

Writing  on  this  subject  the  Solidtorf  Journal  says : — 
Whether  Mr.  Neate  had  not  a  right  to  retire  from  member- 
ship of  the  Inn  merely  on  payment  of  what  was  due  from 
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him  to  the  Inn  up  to  the  time  of  his  signifying  his  desire  to 
withdisw.  The  Benchers  had  required  him  to  present  a 
petitko  stating  that  he  did  not  intend  to  practise  as  a 
banruter  either  in  this  coontiy,  India,  or  the  colonies,  and 
praying  that  his  name  might  be  taken  off  the  books  of  the 
society  on  payment  of  arrears  and  the  composition  on 
leaving.  Mr.  Neate  objected  to  contract  himself  out  of  any 
right  he  might  have  to  practise  as  a  barrister  without  being 
a  member  of  any  Inn  of  Court,  and  he  also  objected  to 
paying  any  sum  on  leaving,  and  he  particularly  objected  to 
the  term  "  composition,"  as  implying  that  the  Bencbei^have 
•  right  to  retain  a  man  on  their  books  for  the  term  of  his 
life.  The  bill  showed  that  Mr.  Neate  was  prepared  with 
an  amy  of  arguments  against  the  policy  of  conferring  upon 
private  and  irresponsible  bodies  the  monopoly  of  creating 
MiristeTs,  and  against  the  validity  of  the  claim  of  the 
present  bodies  to  their  alleged  monopoly,  but  at  the  hearing, 
where  he  appeared  in  person,  he  was  stopped  by  the  Vice- 
Chancellor  upon  the  question  of  jurisdiction,  and  his 
aigumenta  were  confined  to  that  subject  In  the  result  his 
Honour  held  that  he  had  no  jurisdiction  to  try  the  case. 
He  pointed  out  that  the  bond  was  silent  as  to  the  terms  on 
which  Uie  plaintiff  might  withdraw  from  the  society.  Those 
terms  were  left  to  the  regulations  of  the  Inn,  and  the 
plaintiff's  right  to  retire  was  a  question  solely  between 
himself  and  Uie  society.  Questions  of  that  sort  were  within 
the  cognizance  of  the  judges,  as  visitors  of  the  Inn.  They 
were  the  proper /orui»  to  apply  to,  and  it  had  been  decided 
at  law  that  in  such  cases  they  have  exclusive  jurisdiction. 
The  present  state  of  authority  on  the  important  question 
raised  in  this  suit  seems  therefore  to  be  that  neither  the 
Courts  of  Law  nor  the  Courts  of  Equity  will  interfere  in 
any  question  between  one  of  these  great  societies,  and  a 
member  of  it,  qud  member.  The  only  appeal  from  the 
benchers  is  to  the  jndges  in  their  capacity  of  visitors  of  the 
Inns.  We  may  add  that  as  to  any  person  seeking  admission 
to  one  of  the  societies,  the  case  of  Bex  v.  The  Benchen  of 
iiaeoln't  Inn  (4  B.  i  C.  855),  shows  that  if  such  an 
ifq[>lication  be  rejected,  the  person  making  it  has  no  appeal 
either  to  the  judges  or  the  Courts. 


WANDSWORTH  (LONDON)  COtTNTT  COURT. 

Ttietday,  Feb.  10. 

(Before  H.  J.  Stonos,  Esq.,  Judga) 

Rt  Lakooh  (an  infant) ;  Ex  parte  HoPQBON. 

UdbQitg  ofwrfonti  under  the  prttent  Bcmkruptcy  Act  (1869). 

His  HosoDB  said  : — This  is  a  petition  for  adjudication  in 
bankruptcy  against  Sidney  Clarke  Laiidoo,  an  Infant  under 
tbo  age  of  twenty-one  years,  by  Annie  Hodgson,  also  an 
infant  under  twenty-one  years,  by  her  next  fnend,  John 
Hodgson,  under  the  following  circumstances  : — The  debtor 
was  robbed  on  the  Brighton  racecourse  of  his  watch,  and, 
subsequently  meeting  thti  petitioner,  gave  her  in  charge  of 
a  policeman,  who  brought  her  before  a  magistrate,  by  whom 
she  was  committed  for  trial  at  the  next  borough  sessions, 
but  admitted  to  bail.  The  defendant  subsequently  dis- 
covered that  he  was  mistaken ,  and  withdrew  the  charge  at 
the  sessions.  The  petitioner  brought  her  action  in  the 
Common  Pleas  fur  false  imprisonment ;  the  defendant  ap- 
peu«d  but  did  not  defend,  and  on  an  inqaisition  in  pursuance 
or  a  writ  of  trial,  recovered  £320  damages  and  costs.  It 
does  not  appear  by  the  writ  of  trial  whether  the  defendant 
appeared  by  guanlian  or  next  friend,  or  in  person,  or  by 
attorney,  and  counsel  were  unable  to  inform  me  as  to  the 
bat,  If  he  did  nut  appear  by  guardian  or  next  friend  it 
was  «m>r  in  fact,  and  the  court  will  order  all  the  proceedings 
to  be  set  aside,  and  the  defendant  to  appear  by  guardian  : 
{Carr  r.  Cooper,  4  L  T.  Rep.  N.  S.  328.)  For  the  present 
I  am  bound  to  assume  that  all  things  were  rightly  done, 
and  that  there  is  a  valid  subsisting  judgment  for  damages 
and  oasts  against  the  debtor,  and  the  question  I  have  to 
decide,  and  which  I  am  told  has  never  yet  been  raised  under 
the  existing  bankruptcy  law,  is  whether  the  infancy  of  the 
debtor,  which  has  been  proved  before  me,  is  a  bar  to  bis 
beu^  adjudicated  a  bankrupt  Before  the  Bankruptcy 
Act  of  1861,  only  traders  oould  be  made  bankrupt,  and  by 
the  law  of  England  no  infant  could  trade,  and  it  was  con- 
•sqneatly  held  th»t  vi  adjudication  of  bankruptcy  against 


an  infant  was  not  only  voidable  but  void.  See  the  cases  of 
Rex.  V.  C<M  (1  Raym.  443) ;  Ex  parte  Sidebotton  (1  Atk. 
146) ;  Bx  parte  Adam.  (1  V.  k  B.  494),  and  Belton  v.  Badge* 
(9  Bing.  365),  Although  under  some  circumstances  the 
court  refused  to  supersede  bankruptcies  in  which  proceedings 
had  taken  place  :  (Ex  parte  Moule,  14  Yes.  602  ;  Ex  parte 
Watton,  16  Yes.  265  ;  and  other  cases.)  But  under  the 
Act  of  1861  "All  debtors,  whether  traders  or  not,  are  made 
snbject  to  its  provisions  "  sect.  69  ;  and  it  was  held  by  that 
eminent  judge  in  bankruptcy,  Mr.  Serjt  Wheeler,  in  the 
Uounty  Court  of  Liverpool,  in  Re  Smedley  (10  L.  T.  Rep.  N. 
8.  432),  that  an  infant  whether  a  trader  or  not,  was  liaUe 
to  the  operation  of  the  bankruptcy  law  under  the  Act  of 
1861 ;  and  that  decision  was  approved  of  and  followed  by 
the  commisaioners  of  the  London  Court  of  Bankruptcy  in 
Re  Puner  (19  L.  T.  Kep.  N.  S.  23).  By  the  present 
Bankruptcy  Act,  1869,  sect.  6,  all  persuns,  non-traders  as 
well  as  traders,  are  likewise  liable  to  be  adjudicated  bank- 
rupts for  any  debts  due  by  them,  and,  a  fortiori,  for  debts 
due  by  them  upon  judgments  recovered  against  them  in 
actions  of  tort,  like  the  preflent,  and  there  is  no  exception 
in  the  Act  as  to  infants.  I  therefore  think  that  the  peti> 
tioner  is  entitled  to  an  order  of  adjudication  against  the 
debtor  if  he  appeared  by  guardian  or  next  friend,  or  in  the 
event  of  his  not  having  so  appeared  if  he  does  not  take  steps 
to  set  aside  the  judgment  now  recorded  against  him  without 
delay.  I  propose  to  adjourn  the  hearing  of  this  petition 
until  it  has  been  ascertained  whether  the  defendant  appeared 
by  guardian  or  next  friend.  If  he  did  so  appear,  adjudi- 
cation will  pass  at  once  ;  if  not,  I  shall  further  adjourn  the 
hearing  until  he  has  had  an  opportunity  to  set  the  judg- 
ment aside.  If  he  succeed  in  setting  the  judgment  aside, 
the  present  petition  will  be  dismissed  without  costs,  if  he 
fail,  adjudication  will  then  pass. 

Adjourned  to  the  next  court. 
Feb.  17. — An  affidavit  was  handed  to  the  court  showing 
that  the  debtor  in  this  case  had  appeared  by  his  next  friend 
in  the  action,  and  thereupon  adjudication  passed. 


LORD  MAYOR'S  COURT— (LONDON). 

Feb.  18. — Laws  v.  Oakxb;   Maokxnzii,  Garnishee. 

Married    Woman  i  Property  Act,  t.   7 — " Become^  entitled 

to  "  —Reduction  into  poneaion. 

This  was  an  attachment  cause  tried  at  the  December 
sittings  of  this  Court,  when  a  verdict  was  obtained  for  the 
plaintiff.  It  appeared  at  the  trial,  that  the  money  sought 
to  be  attached,  amounting  to  £137,  was  bequeathed  to  the 
defendant's  wife  before  her  marriage,  subject  to  a  life  in- 
terest 'The  defendant  married  in  1871.  The  life  interest 
expired  in  1873,  when  the  defendant  and  his  wife  presented 
a  joint  petition  to  the  Court  of  Chancery,  where  the  estate 
was  being  administered,  to  pay  to  the  husband,  in  right  of 
his  wife,  the  money  in  question.  In  pursuance  of  that 
petition  the  money  was  paid  to  the  garnishee,  who  was  the 
attorney  and  agent  of  the  defendant,  and  in  his  hands  it 
was  attached  by  the  plaintiff  or  creditor  of  the  defendant. 
A  rule  for  a  new  trial  having  been  obtained  on  the  grounds 
that  there  had  been  no  reduction  into  possession,  and  that 
the  case  came  within  section  7  of  the  Married  Woman's 
Property  Act, 

Kemp,  for  the  plaintiff,  showed  cause. — ^The  husband's 
receiving  the  fund  or  authorizing  some  one  to  receive  it  for 
him,  is  enough  to  change  the  wife's  interest  in  the  property 
and  reduce  it  into  possession  of  the  husband  {PUet  v. 
PerriM,  17  W.  R.  862 ;  Jonee  v.  Cuthbertion,  20  W.  R.  881). 
Mrs.  Oakes  became  entitled  to  the  money  when  the  will 
was  proved  in  1865.  Her  right  was  perfect  before  the 
expiration  of  the  life  interest,  and,  therefore,  the  Married 
Woman's  Property  Act  which  did  not  come  into  force  till 
1870,  does  not  apply.  She  became  entitled  before,  and  not 
during,  her  marriage. 

M'Call,  for  the  garnishee,  in  support  of  his  rule. — ^There 
was  no  reduction  into  the  possession  of  the  husband.  This 
is  often  a  difficult  question  to  determine  ;  the  onus  is  upon 
the  plaintiff  to  show  "  some  clear  and  distinct  act "  on  the 

?art  of  the  husband  {Searpellini  v.  Aitcheton,  7  Q.  B.  864). 
n  Bart  v.  Stevent  (6  Q.  B.  937)  the  interest  on  a  promis- 
sory note  given  to  the  wife  before  marriage  was  received  by 
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tlie  huaband  during  coverture,  and  it  was  beld  not  8u£Bci«nt 
t<>  reduce  the  debt  into  possession  of  the  fansliand.  In 
ProU  V  Soady  (16  \V.  K.  445),  where  the  fund  was  carried 
over  to  the  joint  account  of  liusband  and  wife,  it  was  beld 
n»  reduction  into  possession  by  the  husband.  "  lieduction 
into  pOHxession  is  a  question  of  intention,  therefore  the 
joint  authority  of  husband  and  wife  negntives  any  intention 
on  the  husband's  part  to  reduce  the  money  into  possession," 
per  Cleasby,  B.,  Jona  v.  Cuthbertton  (21  W.  R.  919). 
Secondly,  the  caae  comes  within  section  7  of  the  Married 
Woman's  Property  Act,  which  provides  inter  aliou  that 
"  VVbera  any  woman  married  after  the  passing  of  this  Act 
shall,  during  her  marriage,  become  entitled  to  any  sum  not 
exceeding  £200,  under  any  will,  such  property  shall  belong 
to  the  woman  for  her  separate  use."  It  was  intended  so  far 
to  do  for  married  women  what  is  sometimes  accomplished 
by  marriage  settlements.  The  Act  is  to  be  construed  with 
reference  U  ita  policy  {Winter  v.  Winter,  16  L.  .J.  Ch.  112). 
Her  property  in  expectancy  needed  no  such  protection,  but 
that  ill  possession,  or  capable  gf  being  reduced,  did,  being 
subject  to  the  marital  rights  of  the  husband,  and  the 
language  of  the  section  bears  out  this  view.  This  section, 
as  well  as  the  8tb,  which  refers  to  real  property,  follows  the 
language  of  the  osaal  covenant  in  a  marriage  settlement. 
In  Archer  v.  Kdly  (8  W.  R.  684)  Kinderaley,  V.C,  held 
that  "became  entitled"  signified  a  change  of  condition 
from  expectancy  to  possession.  According  to  the  plaintiff's 
construction,  the  language  of  the  section  should  have  been 
'shall  have  become  entitled  to  any  interest  whatsoever" 
(Sfadeenzie's  Trusts,  15  W.  R.  662).  The  construction  for 
which  I  contend  is  upheld  in  Clinton's  Trust  (20  W.  R. 
326),  where  Wickens,  V.C,  discusses  all  the  cases.  The 
wife  of  the  defendant,  therefore,  became  entitle<l  to  this 
money  npon  the  death  of  the  tenant  for  life,  that  is  during 
her  marnage,  and  after  the  passing  of  this  Act  The  money 
being,  therefore,  dne  to  the  wife,  and  the  judgment  being 
against  the  husband,  this  is  not  a  debt  owing  or  accruing  to 
the  jiidgment-Jelitor,  so  as  to  be  attachable  (DingUy  v. 
RoUason,  26  L.  J.  Ex.  4J5). 

The  Dkpdtt-Rboobdsb  (Sir  Thomas  Chambers). — In  this 
case  an  action  was  brought  against  the  defendant  and  the 
garnishee,  and  the  question  was,  whether  a  sum  of  money 
in  the  hands  of  the  garnishee  could  be  attached  by  the 
plaintiff.  At  the  trial  a  verdict  was  found  for  the  plaintiff. 
Objection  was  made  by  Mr.  M'C'all,  for  the  garnishee,  that 
the  money  in  question  was  bequeathed  to  the  wife  of  the 
defendant,  and  was  reduced  into  possession  by  the  husband. 
This  objection  is  not  tenable.  The  husband  and  wife  pre- 
sented a  joint  petition  to  the  Court  of  Chancery,  and  upon 
that  petition  an  order  was  made  for  the  money  to  be  paid 
to  the  defendant  in  right  of  his  wife.  The  money  was  paid 
to  the  gnrniiihee,  under  a  power  of  attorney  given  by  the 
fausbaqd  alone.  That  is  sufficient  to  reduce  the  fund  into 
the  possessioD  of  tbe  hasband. 

The  second  objection  made  was  that  under  the  Married 
Woman's  Property  Act  this  money  belonged  to  the  wifof»r 
her  separate  use,  and,  therefore,  could  not  be  attached  for 
the  debt  of  the  husb.\nd.  Two  cases  in  particular  were 
cited  where  it  was  decided,  upon  vimilar  terms,  in  a 
marriage  settlement,  that  such  words  covered  a  rever- 
sionary interest  which  falls  into  possession  during  coverture. 
The  property  of  the  defendant's  wife  in  this  cane  would  lie 
protected  by  such  a  covenant.  These  cases  (Archer  v.  KtUy 
and  Clintons  Trust,  ubi  sup.)  were  decided  by  Kiudervley, 
V.C,  and  Wickens,  V.C,  and  their  decisions  seem  to  me 
to  apply  to  this  section  of  the  Act.  Although  at  firkt  the 
property  seemed  to  me  to  be  unprotected  by  the  statute, 
after  conferring  with  Qoain,  J.,  I  think  the  case  comes 
within  the  protection  of  the  statute.  On  this  gmund,  there- 
fore, the  rule  will  be  made  absolute  for  a  new  triaL  I  make 
no  order  as  to  costs. 

Solicitors  for  the  garnishee,  Lahe,  Beaumont,  A  L<Ae. 

Solicitors  for  the  plainti^  Reep,  Lane,  iSi  Co. 


Is    A    LiCENSPD    ViOTDALLEB    A    GSNTLBHAN  t— Sir    G. 

.  Jessel,  the  English  Master  of  the  Rolls,  had  before  him 
on  Monday  a  suit  arising  out  of  a  mnrriage  settlement,  and 
in  the  course  of  the  arguments  Mr.  Bagshane,  Q.C.,  having 
Inferred  to  one  of  his^witnesses  as  "  this  gentleman  "  (the 


gentleman  in  question  being  a  licensed  victualler),  his 
Honour  asked  the  Itrami^d  council,  "Since  when  has  it 
become  the  fa-ibion  to  desiKnate  a  publican  as  a  gentleman  } 
Since  the  last  general  election,  I  suppose." 

Bankboftct  of  Mabbied  Womrh. — An  important  point 
under  another  section  of  the  same  statute  was  yesterday 
decided  by  the  new  Lord  Chancellor  and  the  Lords  Justices 
in  a  case  of  lU  Heneagc,  where  they  held,  affirming  the 
decision  of  Mr.  Registrar  Hazlitt,  that  a  married  woman  (at 
any  rate  if  she  has  no  separate  property)  is  not  liable  by 
virtue  of  section  12  of  the  Married  Women's  Property  Act, 
1870,  to  be  made  a  bankrupt  The  section  in  question  pro- 
vides that  a  husband  shaU  not,  by  reason  of  a  marriage 
after  the  Act  came  into  operation,  "  be  liable  for  tbe  debts 
of  his  wife  contracted  before  marriage,  but  the  wife  shall  be 
liable  to  be  sued  for,  and  any  property  belonging  to  her  for 
her  separate  nse  shall  be  liable  to  satisfy,  such  debts  as  if 
she  had  continued  unmarried."  Tbe  Lord  Chancellor  and 
Lord  Justice  James  concurred  in  holding  that  the  effect  of 
this  section  is  only  to  enable  the  creditor  to  reach  the 
separate  property  by  means  of  a  judgment  at  law,  instead  of 
by  the  proceeding  in  equity  which  would  formerly  bave 
been  necessary.  They  thought  that  the  Legislature  did  not 
intend  to  make  married  women  subject  to  the  law  of  bank- 
ruptcy. Lord  Justice  Mellish  agreed  to  this  extent — that 
a  married  woman  who  has  no  separate  property  (as  was  the 
fact,  so  far  as  appeared,  in  this  case)  is  not  liable  to  be 
made  a  bankrupt,  but  he  was  not  quite  satisfied  whether,  if 
she  had  such  property,  she  would  not  be  so  liable.  He 
therefore  guarded  himself  from  going  further  than  was 
necessary  fur  the  actual  decision  of  the  case.  The  decision 
amounts  to  a  reversal  of  the  judgment  of  Mr.  Russell,  the 
judge  of  the  Manchester  County  Court,  in  Be  Philips 
(17  S.  J.  ZaS.)— Solicitors'  Journal. 

LiABlUTT  or  Inn-kikpsbs  to  Actios. — ^The  death  in 
tbe  streets  of  a  benighted  wayfarer,  who  had  sought 
admittance  into  no  less  than  five  puVilic-bousee  at  Barton- 
le-Clay,  and  had  been  refused  at  all  of  them,  on  the  ground 
of  their  being  "quite  full,"  has  raised  the  question  whether 
tbe  well-known  obligation  of  inn-keepers  to  admit  travellers 
has  been  extinguished  by  the  Licensing  Act  of  1872.  Tbia 
is,  of  course,  not  the  case,  as  a  reference  to  sect.  26,  which 
contains  the  express  saving  for  bond  fide  travellers,  will 
show  ;  but  it  is  equally  certain  that  the  inn-keeper  is  not 
bound  to  admit  tbeiu  when  bis  inn  is  fnlL  It  is  probable 
enough,  however,  as  we  bave  already  remarked  in  con- 
nexion with  the  decision  in  Roberts  v.  Bamphregs  (L.  Rep. 
8  Q.  B.  483  ;  29  L.  T.  Rep.  N.  S.  387),  that  the  construc- 
tion put  by  the  Judges  upon  the  Act  in  that  case  will  maka 
publicans  more  chary  of  admitting  travellers  than  before. 
We  bave  said  the  obligation  to  admit  travellers  is  well 
known.  It  is,  in  fsct,  an  obligation  at  common  law, 
existing  many  centuries  before  Licensing  Acts  were  thought 
of.  And  it  was  so  recently  as  1835  that  an  inn-keeper 
was  indicted  by  an  attorney  for  refusing  to  admit  him  late 
one  Sunday  night.  The  inn-keeper  was  fined  208. ;  and 
Mr.  Justice  Colebidoe  said  he  had  no  donbt  whatever 
abont  the  law — the  inn-keeper  was  boimd  to  admit  bis 
guests  at  whatever  hour  of  the  night  they  might  arrive  : 
(R.  V.  Ivens,  7  C.  it,  P.  213,  where  the  form  of  the  indict- 
ment is  printed  at  full  length).  As  to  the  bond  fide 
traveller,  he  is  a  very  modem  invention.  There  were  no 
closing  hours  at  all  in  any  Licensing  Act  imtil  182*2,  when 
Sunday  closing  was  first  introduced  by  3  Geo.  4,  c.  77. 
And  until  the  Public  House  Closing  Act  1864  (27  k  23 
Vict  c  64)  public-houses  were  allowed  to  be  open  all  niglit 
long.  The  epithet  "bond  fide,"  we  may  remark,  first 
occurred  in  the  short-lived  Act  of  1854  (17  k  18  Vict  c. 
79),  which,  if  our  memory  rightly  serves  ns,  caused  no 
slight  riots  from  the  shnrpness  of  ita  Sunday  closing  regula- 
tions, and  was  repealed  the  very  next  year  by  18  &  19 
Vict,  c.  118,  as  having  been  "found  to  be  sttended  with 
great  inconvenience  to  the  public."  In  tbe  substituted 
Act  "bond  fide"  did  not  appear  ;  but  the  Licensing  Act  of 
1872  has  replaced  the  term.  We  doubt  whether  it  will 
prjve  of  any  service  either  to  publicans  or  travellers.  "A 
man  is  either  a  traveller  or  he  is  not,  and  the  ailditinn  of 
*  bond  fide'  luakes  no  difference," said  Mr.  J  ustice  Williams, 
in^tittnsonv  &{/<r«  (28  L.  J.  13  M.C.),and  we  thoroughly 
agree  with  him. — law  Times. 
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IiIST    OF    SHBBIFFS    FOB    1874. 


Conntles 

High  Sheriff* 

Sob  sheriffs 

lanni     •          .          •          • 

TboQua  Casement, 

Henry  Halgb  Bottomley 

Alexander  ffSorke, 

Bailee  UnuM,  BallTmena 

18,  Middle  Oardlner^treet 

Axiuaa    .... 

James  Johiuton, 

Hugh  Boyle 

John  Kiltetly. 

Carrlckbnda,  Forkhlll,  Dondalk 

4«,  Upper  Mount-street 

Catam     -          .          .          . 

James  Eosuce, 

Edward  Leonard  Jameson 

Thomtu  Jameton, 

Newtnwn,  TnHow 

18a,  Great  Brunswiek^treat 

C4saieKraaao«  (Town  of) 

Conwajr  E.  Dobbs, 

Henry  Haigh  Bottomley, 

WUIiam  M.  Moore, 

Leeson-stnet,  DnbUn 

Belfast 

41,  Upper  SackvUliMtreet 

Cata*                  ... 

Alex.  Wm.  Sankejr, 

John  Maxwell  James  Townloy 

Barry  Colliiu, 

Fort  Frederic,  Virginia 

17,  Lower  OrmondHiuay 

Ct.ua       .... 

CapUin  Richard  Stnddert, 

Timothy  J.  O'Oorman, 

MieiMl  Jfacnamara, 

Bonrattr 

EnnU 

8«,  HardwUke-street 

OOMK          .... 

John  Adam  Richard  Newman, 

Joeeph  Bullen  Johnson, 
Hermitage,  Cork 

SMiard  U.  Ji.  Orpen 

Dromore,  Mallow 

—  Chy  - 

Victor  Bear*  Fltxglbbon, 

W.  Brj-an  Uallwey, 

W.  WMIe, 

Sidney  House,  Cork 

South  Mall.  Cork 

4,  South  Fnaeilek.ftie*t 

DonoAL  .         .         .         ■ 

Jsjnes  Boyle  Delap, 

John  Smith  M'Cay 

Oeorteaiett, 

Honellsn,  Strabane 

43,  Dame-street 

Dvn       .          ,         .         . 

Stepheii  Roland  Wonlfe, 

Hugh  Cnnningham  Kelly, 

BeiUTi  T.  Sletrart, 

Tlemiaelane,  Ennis 

Newry 

U,  Lower  Ormond-Kinay 

DsooHZDA  (Town  ol)       - 

Robert  Bedford  Daly, 

Otorge  Batterly, 

Midnel  Fsnftm, 

Lanrence-street,  Drogheda 

West^street,  Drogheda 

»«,  Bachelora'-walk 

Dmus     .... 

William  Ormsby 

Willtam  Ornul>f, 

Wickam.  Dnndmm 

2,  Monian-place 

atr 

James  Martin, 

William  Ormsby 

William  Ormtby, 

2S,  FitswUllsm-^qnare ' 

2,  Morgan-place 
mmam  Z  letter. 

rsnAXAOB 

John  Caldwell  Bloomlleld, 

Lnke  Patrick  Knight, 

Castle  Caldwell 

Abbey  Lodge,  Magulree-brldge 

SO.  Middle  Abbey-slnet 

Gaiwat    .... 

Captain  John  Blakenejr, 

John  Redlngton, 

Dangan  House,  Galway 

Samuel  P.  Sedinft4>n, 

Abbert,  Athenry 

»»,  Kutland-square 

TtowB      . 

Charles  F.  Blake  Forster, 

John  Redlngton, 

l>angan  House,  Oalway 

B.  P.  Redington, 

Fonterstreet  House,  Oalway 

82,  Rutland-square 

Haorice  Fltigerald  Sands, 

William  Harnett, 

W.Sleme, 

Oakpark,  Trslee 

Ltstowel 

18,  Parliament-ttreat 

KiLDAU     .               -         ■     - 

Henry  Albert  Lee 

Hemry  Albert  Let, 

a,  Inn'Muay 

Peter  M'Dermott, 

Artkitr  J.  Sogd, 

Donlnga,  Goreabridge 

ParUament-street,  Kilkenny 

9,  Blesaington.stre«t 

Cfty 

Thomas  Hart, 

Vindgap  Honse,  Kilkenny 

Patrick  J.  Dillon, 

Purtifoy  Pot, 

Patrick-street,  Kilkenny 

KXTa*S  COUVTT       ... 

Bassett  William  Holmes, 

Robert  Vrbelan 

Bmr)  C.  SfiUm, 

St.  David's,  Nenagh 

30,  Bachelon'-walk 

LaiTsni    .... 

Arthur  Ranison, 

John  Swamp, 

The  Castle,  UohllL 

Dmmlummoii,  CairlckKm- 
Shannon 

S,  Bachelon'-walk 

tjMWBI^I^       .... 

William  Henry  Lyons, 

John  Ryan, 

Woodrille,  Umeriek 

ir  Alton  and  Smith, 

Croom  Castle,  Croom 

11,  Stophen's-gieen 

#U._ 

Robert  M'Donald, 

Har»tonge.str»i>t,  Limerick 

John  Hare  DeCourcy 

Fivneis  Kearney, 
»,  Merchant's-qnay 

litnoSDBBST 

WUllara  hinlay  Biggsr, 

Thomas  Chambers, 

Jiobert  A.  Byndman, 

Rlverrlew.  Londonderry 

Londonderry 

a.  Bachelors'' walk 

laxeionD            ... 

John  Samnel  Oalbralth, 

PhUlp  M«otchan, 

John  Fleming, 

Clanahogan,  Omagh 

Torboy  House,  Longford 

»,  Berklay-atreet 
Burton  Booth, 

Loon       .... 

Thomas  Mahon  Richardson, 

Burton  Brabazon, 

Dromlskan  House,  Castlebel- 
lingham 
James  C.  M'Doanell, 

134,  Lower  Glouoester-street 

IUto        .          .          -          . 

Joseph  Pratt, 

Bei^amw  VhUney, 

Westport 

3d,  Dawaon-street 

XXATH         ... 

Thomas  Fiisherbert, 

Harcourt  Lightbnme, 

John  Clarke, 

Black  Caatle 

Trim 

37,  Westmoreland-streat 

MosASaAli            ... 

Sir  Willi  im  Tyrone  Power.  K.C.B., 

William  MItcheUI 

•Ihemas  B.  Wright, 

Annaglimakerig,  NewbUas 

14,  Upper  Merrion-streat 

William  Compton  DomTlllB, 

Boberl  Malconuon, 

Herwood.  BalUnaklU 
John  Campbell, 

Harj-horongh 

31,  York-street 

Sowomoi          ... 

John  Law  Hackett, 

a.  B.  Baetett, 

•n,  Monntjoy  sqnare,  Dublin 

Ardcam,  Boyle 

3,  Lower  Merrion-stnet 

Sum 

Oodfrey  Brereton, 

William  Alexander 

Xadel  feyton. 

Eaakey 

24,  Westland-row 

TImSABT 

John  BaUr, 

Gerald  Fltigerald 

Ttumtae  francie  OComuO, 

Debsboroogh,  Nenagh 

28,  Bacheh>ra'-walk 

Timan     .... 

Captain  James  Corry  Jones  Lowry, 

James  Mackay, 

CecOBoore, 

Rockdale,  Dnngaanon 

Seskanore 

43,  Mountjoy-square 

WAmiOBD            ... 

Edward  Qnln, 

R  Oarde  Hudson, 

Bhapland  M.  Tandy, 

Shanaklel  House,  Carrlek-on- 
Sulr 
Joseph  B.  Dobbyn, 
LeoTllle,  Waterford 

3,  Beresfbrd-plaoe 

MU_ 

Patrick  F.  Htsrahin, 

Tratr.orel 

Bhapland  M-Taniy, 
i,  Bertaf  ord-plaee 

Wmihbatr         ... 

Major  Walter  Nugent 

Thorn M  Murray, 

WUHamJ.Borrit, 

Mulllngar 

IC,  Fleet-Street 

WSXTOKD  -               . 

Llent-Colonel  C.  G.  Tottenham, 

Thomas  Wrllklnsou, 

Benty  Philip  Woodnof, 

Monnt  Talbot,  New  Ross 

Enniacorthy 

WieziAw  .... 

Charles  Stnart  Pamell, 

WiUlam  Henry  Brownrigg, 

Benry  EtHie, 

ATOodale,  Kathdmm 

Elsinore,  Bray 

79,  Uarcourt-street 

KOTES  OF  ENGLISH  DECISIONS. 
[From  the  Lau  Timet.'] 


▲BBiTKATioir — Award  —  Complaint — Limit  or  time 
roK  ooMPLAianra — 9  &  10  Will.  3,  o.  16,  s.  2— The  U>t 
day  of  term  in  not  witliin  the  limit  of  the  tinie  fixed  by  9  & 
10  Will  S,  c.  15,  B.  2,  for  making  complaint  of  corrupt  or 
mdiM  practice   in  making  an  award  on   aa  arUtration. 


Complaint  is  made  on  the  day  on  which  notice  of  motion  to 
set  aside  the  award  \»  served.  Harvey  v.  ShelUm  (7  Bed. 
455),  not  followed :  {Corporation  of  Hvdder$idd  itnd 
Jaamb,  29  L,  T.  Eep.  N.  S.  824.    V.C.M.) 

Bills  or  EzoHxNoa  Act,  18G5,  b.  8— Pmnov  toa 
Liquidation  fsmdino  RznHKNOB. — Money  paid  into 
Court  under  the  Bills  of  Exchange  Act  (18  ft  19  Vic.,  o. 
67),  punnaat  to  s  judge's  order  "  to  abid*  the  event "  of  aa 
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action  then  pending,  forms  no  part  of  the  debtor's  estate 
but  ia  a  security  to  the  creditor  for  the  payment  of  the 
amount  recoverable  in  the  action,  notwithstanding  that  the 
matters  in  dispute  in  the  action  have  been  referred,  and 
bankruptcy  supervened  before  any  proceedini^s  ore  taken  in 
the  matter  of  the  arbitration :  (Ex-parU  TaU  &  Go.;n 
Kegmrtk,  29  L.  T.  Rep.  N.  S.  819.    Bank.) 

GoHPBOMisa  ov  Action  roit  oausino  D^tr  bt  Nbou- 
OBNCE — AcnoK  roB  HOT  Appobtionzno  Dakaoes — 9  ft  10 
Vic,  o.  98  ;  27  &  28  Via,  c  95. — The  declaration  alleged 
that  defendant  had  brought  an  action  as  administrator  of 
the  plaintiff's  mother,  whose  death  was  caused  by  the 
negligence  of  a  railway  company,  against  the  railway 
company,  for  the  benefit  of  himself  and  the  plaintiff, 
according  to  9  &  10  Vic,  c.  93 ;  that  defendant,  under  27  & 
28  Vic,  a.  95,  compromised  the  action  for  a  lump  sum  of 
money,  without  any  apportionment  by  a  jury  of  the  amount 
of  damages  payable  to  the  plaintiff  in  respect  of  his  interest ; 
and  that  defendant  received  the  whole  of  the  said  sum,  and 
retained  it  to  his  own  use.  Defendant  pleiuled  that  he, 
being  plaintiff's  father,  had  sued  the  said  railway  company 
in  two  actions,  one  for  causing  injury  to  himself,  and  the 
other  under  tbe  statute  mentioned  in  the  declaration  on 
behalf  of  himself,  the  plaintiff,  and  another  child  of  defen- 
dant ;  the  judgment  in  both  actions  was  obtained  in  default 
of  plea  that  he  compromised  the  said  actions  for  the  amount 
mentioned  under  a  judge's  order,  in  good  faith,  and  believing 
the  terms  of  the  compromise  to  be  the  best  he  could  obtain  ; 
and  that  no  division  or  apportionment  of  the  sud  money 
was  ever  required  or  made  :  Held,  that  under  the  circum- 
stances stated  in  the  plea,  no  action  was  maintainable  at 
law :   {CotuUif  y.  Omdliff,  29  L.  T.  Rep.  N.  S.  881.    Q.B.) 

COVaHANT     BT     TWO    FaBTIBS,    TO    B>     PIBFOBKED     ON 

NOTIO»— NonoB  TO  on«  ohi<t  iNBUFrioiBNT. — ^The  de- 
fendant and  F.  M.  covenanted  with  the  plaintiffs  that  they 
would,  upon  receiving  six  months'  notice  in  writing,  pay  to 
the  plaintiffs  two  several  sums  of  money.  Notice  to  pay 
one  of  the  sums  was  given  to  the  defendant  only.  Held, 
that  the  notice  ought  to  have  been  given  to  both  the  cove- 
nanting parties,  and  that  a  notice  to  the  defendant  only  was 
insufficient :  (Itoul  v.  Mvul,  29  L.  T.  Rep.  N.  8.  844. 
Ex.) 
Infant — Rbcovbbt  of  Monbt  paid  undib  Pabtnbb- 

8BIP    AOBBEMENT — RbSOIBBION     OF     AOBEIXBHT     BBFOBB 

Majobitt— Faildbe  OF  CoNSiDEBATiOH. — The  plaintiff 
during  infancy,  agreed  with  the  defendant  in  writing  to  buy 
one  half-share  of  a  public  house  business  of  the  defendant, 
agreeing  to  pay  sn  instalment  of  the  pnrchase-money  at 
once,  and  tbe  balance  at  a  future  uncertain  time,  tbe 
defendant  to  provide  board  and  lodging  for  the  plaintiff  and 
his  wife,  and  the  plaintiff  not  to  receive  any  fruits  of  the 
partnership  until  Uie  balance  should  be  paid.  The  plaintiff 
paid  an  instalment  of  the  purchase-money,  and  went  with 
his  wife  to  board  and  lodge  with  the  defendant,  and  shared 
the  management  of  the  business,  bnt  afterwards,  and  before 
his  majority,  rescinded  the  agreement.  Held,  that  the 
plaintiff  might,  in  an  action  for  money  had  and  received, 
recover  back  the  instalment  paid  under  tbe  agreement,  less 
the  amount  expended  by  tbe  defendant  in  providing  board 
and  lodging  for  the  plaintiff  and  his  wife :  (Everett  v. 
Wilkm*,  29  L.  T.  Rep.  N.  a  846.    Ex.) 

Dktibe  OF  A  MoBTaAOBD  Ebvatb— Patmint  OF  Debts— 
Leasehold — Locke  Kino's  Aoi. — A  testator  directed  that 
all  his  just  debts  should  be  paid  oat  of  a  fund  consisting  of 
the  moneys  arising  from  the  sale  of  an  estate  devised  in 
trust  for  sale  and  the  residue  of  his  personal  estate.  Held, 
that  this  direction  was  not  a  sufficient  expression  of  a 
contrary  intention  within  the  statute  17  k  18  Vic,  c.  113, 
as  amended  by  80  &  31  Vic,  o.  69,  and  therefore  that  the 
devisees  of  certain  estates  in  mortgage  were  not  entitled  to 
have  the  mortgage  debts  paid  out  of  the  fund :  (Oael  v. 
Fenaidc,  29  L.  T.  Bep.  N.  H.  822.    M.  R.) 

SPEOIFIO      DCVIBB— APPOBTIONIIItNT     OF      RlHTB.— The 

Apportionment  Act,  1870,  applies  to  all  wills  coming  into 
operation  after  the  passing  of  the  Act,  whether  made  before 
the  passing  of  the  Act  or  not.  A  testator  seised  in  fee,  by  a 
will  made  prior  to,  but  confirmed  by  a  codicil  made  subee- 


2nently  to,  the  passing  ot  the  Amrartionment  Act,  1870 
evised  his  lands  in  the  county  of  N.  to  A  for  life,  with 
remainders  over,  and  died  between  the  two  half  yearly  days 
for  payment  of  rent.  Held,  that  the  apportioned  part  of  the 
rent  accruing  between  tbe  last  half-yearly  rent  day,  and  the 
day  of  the  death  of  the  testator,  formed  part  of  Us  general 
personal  estate,  and  did  not  go  to  his  devisee  :  {Capron  T. 
Capron,  29  L.  L.  T.  Rep.  N.  8.  826.    V.C.  M.) 


LAW  STUDENTS'  JOUBNAL. 


LAW  STUDENTS'  DEBATING  SOCIETY, 

kino's  INNB,  HENBIETTA-BTBBIT. 

A  General  Meeting  of  the  Society  will  be  held  in  the 
Lecture  Hall,  King's  Inns,  on  Monday  evening,  March  9tb, 
1874,  when  tbe  following  subject  will  be  debated : — "That 
the  Debtors  Act  of  1872  is  oondncive  to  the  public  interest." 

Spk 
Afir.  Mr.  O.  R.  H.  Nash, 
Mr.  P.  Payne. 
The  Chair  will  be  taken  at  Eight  o'clock  by  Andrew 
Read,  Esq.,  Barrister-at-Law. 
All  Meetings  open  to  ladies  and  gentlemen. 


Neff.  Mr.  M.  Bodkin. 
Mr.  E.  Wren. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Inooiporated  by  Royal   Chartor.) 


NOTIOS. 

The  Pbeliminabt  Exaiq  nation  of  Candidates  for  Ap- 
prenticeship will  be  held  at  the  Solicitors'  Hall,  Four  Coorta, 
Dublin,  on  Friday  and  Saturday,  tbe  10th  and  11th  days  of 
April,  1874,  at  Eleven  o'clock. 

N.B. — All  Papers  to  be  lodged  on  or  before  gSth  llareh, 
1874. 

The  Final  Exavination  of  Candidates  seeking  admis- 
sion as  Attorneys  will  be  held  at  the  same  place,  on  Monday 
and  Tuesday,  the  13th  and  14th  days  of  April,  1874,  at  tk4 
lame  hour. 

By  order  of  the  Coandl, 

JOHN  H.  OODDARD, 
Secrttarjf. 
Solicitors'  Hall, 

Four  Courts,  Dublin. 

N.B. — The  decision  of  the  Court  of  Examiners  will  be 
announoed  on  Tuesday,  the  21st  of  April,  1874,  at  IhrM 
o'clock,  p.m. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  Royal  Charter.) 


Tbinitt  Tbbx,  1874. 

FINAL  EXAMINATION. 

NOTICE. 
Candidates  wishing  to  present  themselves  at  the  above 
Examination  must  lodge  tneir  papers  on  or  before  tke  Jirtt 
day  of  next  Eatter  Term. 

By  order, 

JOHN  H.  GODDARD, 

Storttary. 
Solicitors'  Hall, 

Four  Coorts,  Dublin. 
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COVBT  FAFEBS. 


LANDED  ESTATES'  COURT. 
Sittingi  for  next  Week  so  fiu  as  same  ue  appointed. 
Before  the  Hon.  JUOOK  FIiAMaoait. 
[Monday,  the  9th  day  of  March,  instant,  will  be  the  last 
day  for  aerring  Notices  of  Motion  for  the  present  sittings, 
moTaUe  not  later  than  Friday,  13th  instant.] 
MONDA  T. 
Is  Chambbb. — M.  Connor,  confirm  sale. — M.  Minerrey, 
doi — ^D.  S.  Ker,  allocation.— Anne  Reynolds,  do. — Same, 
examine    notice. — Executor    Litton,    allocatioo.  —  Anne 
O'Neil,  do.— J.  B.  Daly,  do.— L.  A.  Tottenham,  do.— B.  W. 
Falkiner,  do. — M.   W.  Enoz,  for  order  to  lodge. — A.  J. 
Haseard,  for  carriage. — E.  0.  Flinn,  for  absolute  credit. — 
H.  M'Cabnont,  attachment. — C.  G.  Douglas,  re-entry  since 
8th  Jannaiy. 

Ih  Coust. — ^T.  Davison,  final  schedule. — Anne  Greene, 
fiom  26th  February. — D.  S.  Ker,  objection  to  final  sche- 
dnle. — ^A.  H.  Wood,  tenant's  objection. 

Before  ExaHiHiB  (Mr.  Dobbs). 
T.  O.    SoUiran,  proofs.— E.    J.    Cooper,    do.— H.    J. 
Pamell,  rental 


TU£SDA  T. 
Ih  Chambbb.— Trastees  Johnston,  for  deeds.— O.   Ell- 
wood,  compensation. 
Is  CouBT. — Trustee  CBrien,  to  discharge  purchaser. 

Before  Exaxikbb  (Mr.  Dobbe). 
£.  Moran  and  others,  prooGi. — A.  Clarke  and  others^ 
do.- E.  Kelly,  for  deeds. 


WEDNESDAY. 
Before  Ezaiiinbb  (Mr.  Dobbs). 
S.  Craig,  rental.— H.  T.  White,  do.— C.  Crawford,  ditto. 

Before  Exakinkb  (Mr.  M'Donnell). 
W.   H.  Pirn,   renUL— J.  A.  Dyer,   do.— J.   M'Creeiy, 
▼oudi. — 8.  Cunningham,  do. — Trustee  Gto%  ditto. 


TBURSDA  T. 
Before  EXAimrBB  (Mr.  Dobha). 
T.  T.  liannigan,  rental — Church  Commissioners  Mohill, 
do.— Tmatee  Fitzherbert,  ditto. 


FRIDAY. 

BALBS  AT  12  o'clock. 
M.  Cahill. — 1  lot. 

a  QOEfH.— 1  lot. 

E.  A.  KBicins.— 1  lot. 
Tbdbtbb  Kbhhib. — 2  lots. 

Before  Examinbb  (Mr.  M'Donnell). 
J.  H.  Ryan,  rental 

COUBT  OF  BANKRUPTCY. 


SmiNOS  FOB  NEST  WEEK,  so  fur  as  appointed. 

MONDA  Y. 

Before  the  Chief  Eioistbab,  at  12  o'clock. 


BAHKBUFTB 

NATUBB  or  8ITTINO 

1           SOLIOITOB 

Thomas  F.  O'Neill 
Anna  U.  H'Gimey 
Patrick  Flinn 
Robert  Midgley 
AnoeRyan 
T.  IL  O'Shaogh- 

Jan«  Toong 
Jamet  Horphy 

Prove  debts  and  vouch 

Prove  debts 

Prove  debts  and  vouch 

do 

do 
Vouch  account 

do 
do 

Maxwell  ^WOdmt 

Rmd 

.Waxwett^  WMm 

.VeUtoa 

Perrg  ^  Co. 

MoUog  (f  fVafon 

Merrick 
Leachman 

TUESDA  r. 
Before  the  Coubt,  at  11  o'clock. 


John  Hackett 

1st  composition  sitting 

Barlem 

S.  P.  Armstrong 

do 

Maiheat 

Same  matter 

Motion 

LarJdn  &  Co. 

Same  matter 

1st  public  Bitting 

Uathem 

John  Dillon 
Peter  Donnelly 

do 
do 

S^s^*' 

David  Bromfield 

do 

Roamthal 

Michael  Family 

Pinal  examination 

jAtt 

Walter  O'Doonell 

do 

OWumi  EaJUm 

John  H.  Sweet 

do 

UaxweUi  Weldon 
Ctuey  i  Clay 

Wm.  Henry  Harris 

Application  for  cerlifl- 

cate  of  conformity 
Take  charge  as  proved 

James  Keegan 

Hardnum 

John  Kane 

Examine  witnesses 

Larkimf  Co. 

Andrew  Rogers 

Audit  and  dividend 

TinckriiSon 
Maxwell  4  WeUm 

Patrick  Fleming 
John  O'Donnell 

do 

do 

Fmdlater  ^  Co. 

Before  the  Chibt  Bboutbab,  at  12  o'clock. 


John  Rea  Pavne 
James  Carroll 
Patrick  Carew 


MoOos4  WatKm 

Leaclmum 

SuUivam 


THURSDAY. 
Before  the  Cribv  Rboibtbab,  at  12  o'duck. 


Patrick  Moylan 
Terence  O'Connor 


Prove  debts  and  vouch|/9ftine 
do 


Oldham  f  Baton 


FRIDAY. 
Before  the  CoUBT,  at  11  o'clock. 


John  DiUon 
Martin  Hickey 
Charles  Dowler 
Anthony  Connor 
Andrew  Kehoe 
Samuel  Doyle 
John  Neil 
Same  matter 
William  Holmes 
C.  J.  Bridgford 
Mary  M'Donagh 


1st  composition  sitting 
Final  examination 

do 

do 

do 

do 
Ist  composition  sitting 
Take  charge  as  proved 
Confirm  sale 
Audit  and  dividend 

do 


Cam  if  day 

Matnewt 

Browning 

Macnamara 

HamitUm  <f  Craig 

MeldoH  <f  Son* 

Fay  if  M'Gough 

Fay  if  M'Gough 

Larkia  ^  Co. 

Goff 

Perry  if  Co. 


Before  the  Cbibf  Rboibtbab,  at  12  o'clock. 


Arthur  Noble 


Prove  debts 


Rotenthal 


ABJUDIOATIONS  IK  BANKBITPTCT. 

Nolan,  John,  North  Earl-street,  Dublin,  provision  dealer.  Sit- 
tings, Tueeday,  March  24,  and  Friaojt,  April  10.  Larkia 
^  Co.,  solrs. 

Stevenson,  Mercer,  Ballynarv,  Armagh,  farmer.  Sittings, 
Tuetday,  March  24,  and  i'Wdiijr,  Afril  10.  Stewart  ma 
Cochrane,  solrs. 


DIVIDENIIB  IN  BANEBTTPTCY. 

Connor,  John,  Tork-road,  Belfast,  builder.   Ist  dividend  Is.  Hi. 

in  the' X.    C.  H.  James, orticial  assignee.    Seedi^ Lynch, 

solrs. 
Crosbie,  Arthur,  Trslee,  Kerry,  builder.    2nd  dividend  ^■ffi. 

in  the  £,  making,  with  Ist  dividend,  4s.  10^.  in  the  £. 

L.  H  Deering,  oflScial  a&iignee.     Buqgard,  solr. 
Delany,  James,  Cuolcross,  near  Thurles,  Tipperaiy,  brmer. 

1st  and  final  dividend  Is.  lOJd.  in  the  £.    L.  U.  Deering, 

official  assignee.    Larkin  ^  Co.,  solrs. 
Delany,  Thomas  Monaraheeo,  near  Thurles,  Tipperary,  farmer. 

1st  and  final  dividend  4a.  6)d  in  the  £.     L.  H.  Deering, 

official  asrignee.    Larkin  ^  Co.,  solrs. 
Dormoy,  Nicholas,  Curragh  Camp,   Kildare,  messman.    1st 

and  final  dividend  4s.  7d.  In  the  jC    C.  H.  James,  official 

asdgnee.    CDowda,  solrs. 
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Fergus,  Edward,  Dooleagae,  Mayo,  farmer.    Itt  and  final  divi- 

denil  204.  ia  the  £.    L.  H.  Deering,  official  assignee. 

ffeilton,  solr. 
Lucas,  Charles  P.,  Armagh,  gentleman,    lat  dividend  78.  Sd. 

in  the  £.    C.  H-  James,  ofScial  assignee.    Perry  ^  Co., 

solrs. 
M'Geary,  William,  Johnstown,  Armagh,  flax  dealer.     1st  and 

fi'nal  dividend  of  6b.  10}d.  in  the  £.     C.  H.  James,  official 

a8.si$;nee.     Careii,  solr. 
Molony,  John,  Dandalk,  Lonth,  grocer  and  spirit  dealer.    1st 

and  final  dividend  of  Is.  4d.  in  the  £.    C.  H.  James, 

official  assignee.    Lett,  solr. 


DUBLIlSr  STOCK  AND  SHAKE  LIST. 

FEB.     1           MARCH 

DESCKIPnON  OF  STOCK 

Fn    ,  Sat.  1 

a?  1  281 

Hnn.,Tues.| 

a  1  3  1 

Wed.|Thur. 

4    1    5 

•Paid 

0«vermn«nt. 

—  3  D  e  Consols 

—  3  p  c  Reduced     .. 

—  .<iew  ape  Stock 

INDIA  STOCK. 

—  5  p  c  July  '801  Trsfble.  at 

—  4  p  c  Oct.  'Ssr  Bk.  of  Irel. 

Banks. 
ICO    Bank  of  Ireland 
25    mbemian  BanHnff  Co.     .. 
JO    London  and  Walmintter  ,. 
H  Muntler  Bant  (Limited) 
JO    Kationat  Bank     .. 
15    Salionnl  of  Liwrp'l(Utd) 
IS    Prmrindal  Bant 
10    Xoyal  Bant 

SMaan. 
so   BeUast  St  Ship  Co.  Qlt'd) 
SO    Hntlsli «  Irish  .. 
100    City  of  DabUn    .. 
2o    Drogheda  (limited) 
SO    Dublin  A  LiTerpool  Steam 
Ship  RuUdlng.  Co. 

H  Wlcklow  Copper    .. 

Alliance  A  DabUn  Cons.' 
to          (3aa,Tiz.:-A 
lo                             B 
lo                    No.«C 
8|  Dublin  Tramwajft 
zoo    Qrsnd  Canal    .. 
9-4-7  PatrioHc  Amiranee 
KaUways. 
50    Helfast  and  Northern  Cos. 
ao    Cork,  Blackrock  &  Passage 

100    Dublin  and  Belfast  Junct. 
100    Dublin  and  Drogheda 
100    Dublin,  Wklow,  4  W'ford 

23    A>.— iuiud  at  £3S 
too    Gt.  Northern  and  Western 
100    Qt.  Southern  and  Western 
100       Do.       do.  free  of  Stamp 
I03    Midland  Gt.  Western 

25    Portdn.  Dun.  A  Omh.  Jun. 

SO    Waterford  snd  Limerick  .. 

Radlway  Preference. 

100    Belfast  Jt  Nth'n  Cos,  4  p  c 

100          Do.           da       4fpc 

6i  Cork  ^^  Uandon,  <i  p  c     .. 

5           Do.           da         4pc 

50    D.,  W.,  *W.,6pe(18(!U) 

So       Da           da        (18U) 
too    Grand  Trunk  of  Canada,  3 
I03          Da              da          » 
100    at.North'n&West'n.<pe 
no   Do^new, 6pe 
100    Gt  South'n  *  West'n  4  p  c 

25    Portadown,  Don.,  Ac.,  e  p  c 

—  Do..44pc 

SO    Watfd.AUmeilek,ipcrd 
100    Do,  4i  p  0 
SO   Da,  new  redeemable  f  p  c 
RaUway  Oebentoret. 

—  Dubltai*0T0gheda4pe 

—  Do.,4tpc 

—  D,W.,*W.,4»P« 

—  Da,4#pc 

—  Gt. South'n  A  Weat'n,4pc 

—  Ulster4pc 

—  WaterrdALlmerlck4|pe 

—  Do.,4ipc 

9>* 

31 

57l 

•oS 

>09» 
■09t 

951 

90I 

58~ 
W 

111 
7 

loji 

no 
>09l 

lOli 

58~ 

"L 

107J 

icii 

9tlld 
I09J 

xl 

xd 

"L 

Id 
xd 
xd 

99 

51 
3i 

7 

if 

96~ 
987* 

_l 

7 

lOlt 

\f 

loz] 

96r 

90« 

58~ 

98~ 
102  f 

•  Shares  not  follj  paid  up  are  given  hi  Jtalite. 
Bank  Bate— or  Discount— 4  percent.,  ISth  January,  1874. 
Of  Deposit— 2i  per  cent.,  8th  January,  1874. 
Name  Days— March  12th  and  SOth,  1874. 
Account  Days— Maivh  12th  and  81st,  1874. 
On  Saturdays  bnsiness  eommenees  at  11  30  a.m.,  and  the  Stock 
Brokers  OfBces  close  at  1  p.m. 


BIATHS.  MARRIAGES.  AHD  DEATHS. 

BIRTH 
HURPHY-FebniaiT  28,  at  6  Mountjoy-sctaare,  the  wife  of  John  B. 
Murphy,  Esq.,  4.C.,  of  a  daoghter. 

IfARRIAOE. 
HARDMAN    and    BRIDGFORD— February    21,    Townley    B.    C 
Hirdman,   Esq.,  soltdtor.  eldest   son  of    X.    W.   Hardman,   Esq., 
Abilene,    Blackrock,   county   Dublin,    to    Janet    Blanche,    third 
dau^ter  of  Thomas  Tnassel  BrUgford,  Ksf^  &U.A.,  «6  Lw 
Bloimt-street,  Dublin. 


WINES  AND  SPIRITS  (ForeiKn)  on  which  Duty 
was  paid  in  London  by  some  of  th«  principal  Fiima 
during  the  past  year. 

SPIRITS  (Foreign) 

Oallons 
W.  *A.  OUbej  ..  ..  3M.S04 
Twiss  *  Browning  ..  i8«,6M 
Daniel  Taylor  A  Sons  ..  177,600 
Trower  A  Lawson  ..  l(il,M4 

Dingwall,  PorUI  *  Co.  ..  131,860 
R.  Hooper  ft  Sons  _     98,1.W 

Galbraith,  Grant  ft  Co.  ..     78,»S4 

B.  8  Pick  ft  Co «C48« 

B.  Burnett  ft  Son  ..    («,44a 

Daun  ft  VaUentln  ..    M,1M 

Osmond  ft  Co.  .,  „  83,410 
J.  AUnutt,  Jan.,  ft  Ca  ..  46,130 
HUls  ft  Underwood  ..  44,706 
Fulcber  ft  Robinson  ..  43,88< 
Bisquit,  Debouchi,  ft  Co.   43,383 

Besides  the  preoeiling  there  were  upwards  of  2000  Firms 
who  paid  Duty  on  Wines  and  Spirits  in  less  quantities  than 
those  above  mentioned. —  Wine  Trade  lUmac,  16th  Jamaary, 
1874. 


WINES  (Foreign) 

Oallons 

W.  ft  A.  GUbey  ..  ..  800,690 
Dingwall,  Portal  ft  Co,  ..  142,340 
F.  W.  Coaens  ..  ..  133,434 
CunlUTeftCa  ..  ..  124,613 
R.  Hooper  ft  Sons  ..  116,887 

Davy  ft  Co 101,983 

Daniel  Taylor  ft  Sou  ..  08,790 
O.  A.  Halg  ft  Co.  ..     86,038 

Dent,  Urwick  ft  Co.  ..  84.674 
J.  AUnutt.  Jun.,  ft  Ca  ..  84,218 
P.  L'omecq  ft  Co.  ..    84,063 

Brooks  ft  Oldham  „     7*,20« 

R.  Christie  ft  Welch  ..  76,492 
Max  Greger  ft  Co.  ..     73,237 

Wolff  ft  Htem       ..         ..     71,044 


Tbeoloot  ahd  Statutk  Law. — An  action  which  has 
been  pending  in  the  SherifTs  Court  of  Lanarkshire  for  some 
time  was  decided  Bist  week.  It  was  brought  by  Mr.  Page 
Hopps,  Unitarian  minister,  Glasgow,  against  Mr.  Hany 
Alfred  Long,  Protestant  missionary,  botii  members  of  the 
local  school  hoard,  for  the  purpose  of  interdicting  Mr.  Long 
from  pirating  a  book  written  and  published  by  Mr.  Hopps, 
entitled  "  The  Life  of  Jesus,  re- written  for  Young  Disciples." 
Mr.  Long  had  published  a  review  of  the  work,  containing 
the  whole  of  the  book,  with  notes  and  criticisms  attached  to 
each  chapter,  and  this  publication  was  sold  at  6d.,  the  price 
of  Mr.  Hopps's  book  being  Is.  The  plea  put  forward  l^  the 
defender  was  that  the  pursuer  could  not  claim  the  protection 
of  the  law  for  the  book,  as  it  was  blasphemous  and  heretical, 
denying  tacitly  or  expressly  the  divinity  of  Christ.  To 
this  the  purser  replied  that,  apart  from  the  fact  that  it  was 
written  by  a  Unitarian,  and  set  forth  the  Unitarian  view'of 
the  Saviour's  life,  a  more  unobjectionable  book  did  not 
exist.  Mr.  Sheriff  Buntine  declared  the  interim  interdict, 
which  Mr.  Hopps  had  obtained,  perpetual,  and  ordered  Mr. 
Long  to  pay  costs.  He  held  that  though  the  doctrine  that 
Jesus  Christ  is  the  second  penon  of  the  Trinity  is  statute 
law,  yet  the  public  are  entitled  to  criticise  and  controvert 
any  part  of  the  statute  law,  provided  they  do  it  in  such  a 
way  as  not  to  endanger  the  public  peace,  safety,  or 
morality. 

LEGAL    POSTINGS: 
IN  THE  COURT  OF  BANKRUPTOY, 

IRELAND. 


M 


E  R  C  E  R 


STEVENSON, 


of  Ballynsry,  Arrosgfa,  In  the  Cotmty  of  Armagh,  Farmer,  was 
on  tbo  '/4th  day  of  February,  1874,  adjudged  BsnkrupL 

Public  SJttlngs  will  be  held  at  the  Court  of  Bankruptcy,  Four 
Courta.  Dublin,  on  TUESDAY,  the  24th  day  of  MARCH,  1874, 
and  on  FRIDAY,  the  loth  day  of  APRIL,  1874,  at  the  hoar  of 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  Is  to  attend, 
and  to  make  a  fuU  dlscloaure  and  discovery  of  his  EsUte  and  ESeeta. 
Creditors  may  prove  their  Debts,  and  at  the  First  Bitting  chofue  a 
Craditor's  Assignee.  At  the  Lsst  Sitting  the  Bankrupt  is  required  to 
Snlsh  bis  Examination. 

All  persons  having  in  their  possession  any  Property  of  the  Bankrupt, 
must  deliver  it,  and  all  Debts  due  to  the  Bankrupt  must  be  paid,  to 
Chaklis  Henbt  Jakes,  t:sq.,  OfDcial  Aasignee,  Upper  Ormond^^puty, 
Dublin,  to  whom  Creditors  may  forward  their  Affidavits  of  Debt. 

WM.  FBRKIN,  Chief  Rqristrar. 
HENRT   F.   STEWART  and  GEORGB   C.   COCHRANB, 
Solicitors,  33  Lower  Orniond-qiuLy,  Dublin. 


Pliatsd  and  PabUahsd  by  the  Proprietor,  Johh  FAumaax,  every  Saturday,  at  68.  Upper  Saeknile  street, in  the  Parish  of  St.  Thmaa 

and  City  of  Dublin.— iSoAinfay,  March  7, 1874. 
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UNSEAWOKTHT  SHIPS. 
Thb  first  conviction  nnder  Mr.  Plimsoira  Act  (34  & 
55  Vict,  c.  1 10)  has  been  had  in  Ireland,  in  the  case  of 
ihe  Queen  v.  Quinn,  concluded  at  the  Belfast  Assizes 
bef(H«  Lawson,  J.,  and  a  petite  jury,  on  the  9th 
instant.  In  England,  in  what  have  been  termed  the 
"  PlimsoU  cases,"  heard  at  the  last  sittings  at  Guildhall 
on  the  25th  ulL,  the  allegation  of  unseaworthiness  met 
with  but  little  success — in  two  of  them  it  was  neeatived 
by  the  jiuy,  and  in  the  third  the  jury  were  divided. 
These  actions  were  brought  against  the  underwriters  on 
policies  efiected  on  the  ships  in  question ;  and  upon  the 
defences  raising  the  issue  of  seaworthiness  or  unsea- 
worthiness when  leaving  port,  the  main  question  in  one 
case,  on  a  voyage  policy,  left  to  the  jury  was  "  whether 

the  vessel  was  lost  through  being  unseaworthy id.  est, 

was  she  too  crank  and  topheavy  to  encounter  the  perils 
which  she  might  reasonably  expect  to  meet;"  in  a 
second  case,  on  a  time  policy,  "  whether  the  plaintiffs 
knowingly  overloaded  the  ship  so  as  to  render  her 
nnaeaworthy,  and  sent  her  to  sea  in  that  condition,  and 
whether  the  loss  was  occasioned  by  that  condition  ;" 
and  in  a  third  case,  on  a  time  policy,  "  whether  the  ship 
was  unseaworthy  when  she  left  port,  and,  if  not,  was 
she  lost  by  unseaworthiness."     Two   inferences  have 

been  drawn  from  these  cases  and  their  results that 

Mr  PlimsoU,  good  man,  exaggerated  existing  evils 
somewhat,  although  a  little  agitation  did  no  harm,  and 
that  the  Legislative  interference  he  demanded  was  not 
imperatiTely  needed,  inasmuch  as  the  common  law 
appeared  to  sui^Iy  an  existing  remedy  for  the  alleged 
evils.  For  our  part,  we  are  by  no  means  prepared  to 
admit  that  the  common  law,  even  so  far  as  it  goes, 
stands  upon  a  wholly  satisfactory  footing  (see  Gibson 
T-MnaO,  4  H.  L.  353 ;  Thompson  v.  Hopper,  6  £.  &  B. 
179;  Faucusy.Sarsfieid,  »6.  192);  and  we  would  further 
point  to  TX«  Queen  v.  Qubat,  as  supplying  an  instance 
deimxkstrating  the  existence  of  an  aggravated  evil,  for 
which  Legislative  interference  was  imperatively  neces- 
sitated. 

Peter  and  Thomas  Quinn,  shipowners,  were  indicted,  - 
under  34  &  35  Vict,  c  110,  s.  11,  for  that  they,  on 
Nov.  21,  1873,  did  send  a  certain  coal-ship,  called  the 
"  Nimrod,"  to  sea  in  an  unseaworthy  condition,  so  as 
to  endanger  the  lives  of  the  crew.  She  was  built  in 
1847,  of  colonial  timber,  and  belonged  to  a  class  whidi, 
according  to  the  Board  of  Trade  Surveyor,  were  gene- 
rally "  considered  good  for  from  seven  to  nine  years," 
although,  '*of  course,  they  mny  not  be  dangerous 
to  human  life  for  some  time  afterwards."  In  Kov., 
1873,  she  was  put  to  sea  for  Ayr,  with  45  tons  of  lime- 
stone as  ballast  on  board,  it  being  intended  that  she 
should  return  to  Belfast  with  a  cargo  of  coal ;  but  fail- 
ing to  reach  Ayr,  she  ultimately  ran  for  Greenock,  and 
was  afterwards  towed  up  to  Ghisgow.  What  was  the 
condition  of  this  vessel  in  Nov.,  1873,  built,  as  she  had 
been,  in  1847,  and  considered  good  for  some  nine  years? — 
Admittedly  unseaworthy.  "The  mate  jumped  off  a 
ootl-ii^  about  18  inches  high,  and  the  decks  vibrated, 
showing  that  the  beams  were  all  adrift,"  said  the  Board 
of  Trade  Survepror,  who  examined  her  at  Glasgow; 
"four  timbers  in  the  bow  (a  portion  of  the  vessel 
which  should  be  strong)  utterly  gone,"  and  "  timbers 
f dl  of  maggots ;"  in  the  hold  "  from  bulkhead  to  bulk- 
head folly  half  the  timbers  at  the  bilge  utterly  rotten ;" 


"  the  lower  beams  of  the  vessel  quite  worthless ;  "  "  the 
knees  under  the  deck  nearly  all  rotten  ; "  "  the  timber- 
heads  perfectly  rotten,  resembling  clay  more  than 
wood ; "  "  the  bulwarks  in  several  places  very  bad  ;  " 
"  the  bowsprit  rotten  at  the  heel,  and  decidedly  unfit 
for  service; "  "the  foremast  rotten  at  the  heel,  as  well 
as  at  the  deck ; "  "  the  cut- water  perfectly  gone  at  the 
bobstay  plates,  and  quite  unsafe;"  "  the  bowsprit  back- 
stays very  bad— one  of  them  only  fastened  on  with 
wire." — Admittedly  unseaworthy.  The  Board  of  Trade 
Surveyor  tried  a  little  experiment;  he  tried  if  he 
could  put  his  foot  through  the  deck — it  went  through. 
He  had  seen  enough  to  justify  him  in  reporting 
the  matter  to  the  Board  of  Trade.  We,  too,  have  seen 
enough  to  know  that  the  "  Nimrod  "  was  unseaworthy. 
"  But  then,"  said  Lawson,  J.,  in  charging  the  jury,  "  If 
the  vessel  was  sent  unavoidably  to  sea  unseaworthy, 
there  was  no  offence  committed.  Did  the  traversers 
use  all  reasonable  means  in  their  power  to  make  and 
keep  the  vessel  in  a  seaworthy  state  ?  For  she  might 
be  unseaworthy,  and  yet  no  person,  though  using  due 
diligence,  would  know  anytliing  about  it,  and,  if  so,  the 
owner  would  not  be  a  criminal ;  whereas  if  the  vessel 
was  in  such  a  state  that  a  very  slight  examination 
would  detect  it,  and  if  the  owners  never  employed  any 
person  to  overhaul  her,  but  contented  themselves  to 
make  such  repairs  as  the  master  of  the  vessel  suggested, 
it  would  be  for  the  jury  to  say  whether  they  had  used  all 
means  in  their  power  to  have  the  vessel  in  a  seaworthy 
state."  Now,  the  law  casts  upon  the  person  who  puts 
a  vessel  to  sea  the  onus  of  showing  that  he  used  all 
reasonable  means  to  have  her  seaworthy,  or  that 
under  all  the  circumstances,  the  sending  was  reason- 
able and  unavoidable ;  and,  having  cast  thiU:  onus 
upon  the  accused  person,  this  law  introdu^s,  for 
the  first  time,  the  power  for  him  to  be  examined  as  a 
witness,  so  that  he  may  be  heard  on  his  own  behalf  to 
account  for  his  act  The  traversers  took  advantage  of 
this  provision  and  were  examined.  It  appeared  that 
they  had  purchased  the  vessel,  in  1 872,  for  X3U0  only — 
and  that  was  as  much  as  she  was  worth.  They  were 
not  seafaring  men,  and  did  not  understand  the  risk  to 
which  a  ship  was  exposed  by  going  to  sea  in  the  condi- 
tion of  the  "  Nimrod."  Tiiey  left  it  to  the  master  to 
tell  them  what  repairs  were  necessary,  but  could  only 
swear  positively  to  having  this  vessel,  of  27  years  of  age, 
caulk^l  once  by  the  captain's  advice.  There  was, 
indeed,  a  suggestion  made  that  she  was  seaworthy  for 
the  coal  trade,  and  that,  therefore,  the  owners  were  not 
liable.  But  Lawson,  J.,  in  charging  the  jury,  said  he 
was  "  bound  to  tell  them  that  there  was  no  such  distinc- 
tion as  regards  seaworthiness  for  short  voyages,  or  for 
a  particular  trade."  And  in  the  result  the  traversers 
were  found  guilty,  and  sentenced  to  two  months'  impri- 
sonment and  £150  fine.  While  ignorance  would  have 
been  no  excuse  if  they  had  not  used  due  diligence,  it 
was  clear,  said  the  learned  Judge,  that  they  ought  to 
have  known  of  the  condition  of  the  ship,  and  were 
determined  to  run  her  as  long  as  they  could  make  any 
money  out  of  her.  But  then  the  jury  recommended 
them  to  mercy,  as  this  was  the  first  case  under  the  Act ; 
and  the  vessel  had  not  been  insured,  so  that  they  could 
not  be  charged  with  the  more  serious  offence  of  sending 
her  to  sea  for  the  purpose  of  trying  to  reap  the  benefit 
of  insurance. 
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Here,  then,  is  a  case  in  which  there  was  no  insurance, 
and  no  mere  question  as  regards  the  liability  of  an 
underwriter  upon  a  policy.  The  owners  were  not  sea- 
faring men,  and  it  may  well  have  been  that,  however 
culpable  their  neglect,  they  did  not  in  fact  know  that 
the  vessel  was  unseaworthy.  She  put  to  sea,  and  was 
unable  to  proceed,  on  acconat  of  a  stiS  gale  of  wind, 
not  a  storm,  and  she  lost  all  her  boats.  Fortunately, 
she  was  not  struck  by  a  fiur  sea,  and  neither  did  she 
bump  upon  the  ground — fortunately,  "  for  had  she  done 
so,"  says  the  Board  of  Trade  Surveyor,  "  she  would 
have  gone  to  pieces."  Had  she  been  lost  with  all 
hands,  in  all  probability  no  punishment  would  have 
befallen  the  owners,  who,  it  was  admitted,  had  been 
"rather  unfortunate,  and  had  lost  a  good  many  vessels." 
Surely,  for  such  cases  Legislative  interference  was  indeed 
imperatively  demanded.  It  has  been  contended,  how- 
ever, that  something  more  is  yet  needed,  and  that 
vessels  of  every  class  should  be  subjected  to  annual 
Governmental  mspection,  in  like  manner  as,  at  present, 
British  passenger  steamers  are  annually  surveyed.  But 
it  appears  to  us  that  a  remedy  simpler,  less  costly,  and 
more  practicable  than  a  universal  Government  survey, 
is  to  be  found  in  carrying  out  the  principle  of  the  Act  of 
1871  in  its  integrity.  And  thereby,  not  only  will  actual 
fraud  or  culpable,  neglect  meet  its  deserts,  but,  seeing 
that  reckless  negligence  will  amount  to  a  misdemeanour, 
shipowners  in  general  will  find  that  it  is  their  interest 
themselves  to  take  the  reasonable  precaution  of  annual 
inspection,  which  already  the  majority  of  the  better 
class  of  shipowners  do  take  on  their  own  behalf. 


THE  POWER  OF  COMMITTAL  FOR  CONTEMPT 
OF  COURT. 

When  we  mention  the  name  of  the  Tichbome  case,  our 
readers  need  entertain  no  apprehension  that  we  are 
about  to  lead  them  through  the  intricacies  of  that  catae 
c&kbre — a  trial  happily  without  parallel  in  the  history  of 
criminal  law.  We  propose  to  consider  its  effects  upon 
a  subject  of  the  gravest  importance,  in  a  constitutional 
point  of  vieW| — ^the  arbitrary  power  of  fine  and  imprison- 
ment vested  in  the  Superior  Courts  for  the  purpose  of 
punishing  contempt  of  Court.  That  there  should  exist 
some  power  to  punish  high-handed  contempts  of  a  Court 
of  Justice,  none  will  te  found  to  deny ;  but,  at  the 
same  time,  we  think  that  the  facts  which  took  place  at 
and  prior  to  the  trial  which  has  just  concluded,  have 
demonstrated,  beyond  doubt,  that  the  arbitrary  power 
of  fining  and  imprisoning  vested  in  the  Court  of 
Queen's  Bench  and  the  other  Superior  Courts,  is,  at 
all  events,  capable  of  being  abused,  and  that  its  un- 
fettered exercise  might  be  productive  of  possible  danger 
to  that  liberty  which  every  British  subject  should  enjoy 
under  our  free  constitution.  The  circumstances  under 
which  the  power  of  the  Court  of  Queen's  Bench  was 
brought  to  bear  in  relation  to  the  "  Claimant "  himself, 
and  to  Messrs.  Whalley  and  Onslow,  were  certainly  such 
as  to  enlist  a  certain  degree  of  sympathy  on  behalf  of  the 
persons  who,  no  doubt,  appeared  to  have  rendered  them- 
selves amenable  to  pimishment.  This  individual,  Orton, 
had  failed  in  a  previous  action,  which  had  concluded, 
and  was  entirely  at  an  end.  During  the  course  of  that 
trial  accusations  of  a  most  serious  nature  were  brought 
against  him.  The  Government  of  the  day,  with  the 
unlimited  resources  of  the  Crown  at  its  command,  next 
instituted  criminal  proceedings  against  him ;  and  a  large 
portion  of  the  press  criticised  nis  case  iu  a  manner 
which  was  hardly  calculated  to  promote  his  chances  of 
having  a  fair  trial,  and  which,  whatever  its  tendency,  was 
at  least  inopportune.  Under  this  state  of  facts,  his  own 
resources  proving  totally  inadequate  te  meet  the  great 


expense  involved  by  his  defence,  he  went  about  the 
country  holding  public  meetings,  at  which  he  and  his 
friends,  endeavouring  to  coUecr  funds  for  his  defence, 
stated  their  own  version  of  the  facts  of  the  case,  and 
criticised  the  evidence  which  had  been  heard  at  the 
previous  trial,  in  opposition  to  the  version  which  was 
sustained  and  propagated  by  the  press.  At  some  of 
these  meetings  a  statement  was  made  that  the  Lord 
Chief  Justice — who,  it  was  well  known,  would  be  the 
presiding  Judg&  at  the  trial — was  prejudiced  against 
the  Claimant,  had  already  made  up  his  mind  on  the 
case,  and  had  so  expressed  himself  in  presence  of  wit- 
nesses. The  Claimant  and  his  friends,  on  these  grounds, 
expressed  their  disapproval  of  the  learned  Judge  pre- 
siding at  the  trial.  For  this  conduct  the  Claimant  and 
some  other  persons  were  summoned  before  the  Queen's 
Bench  to  answer  for  contempt  of  Court ;  and  the  only 
instance  in  which  they  could  be  accused  of  an  actual 
and  not  a  mere  constructive  contempt  was  in  the  alle- 
gations made  against  the  I>ord  Chief  Justice.  Not- 
withstanding the  decision  of  the  Court  that  this  was  a 
contempt  (12  C.C.C.  3A8),  we,  to  say  the  least  of  it, 
entertain  grave  doubts  on  the  subject.  Without  in- 
sinuating for  a  moment  that  there  was  a  word  of  truth 
in  the  imputations  cast  upon  the  Lord  Chief  Justice,  it 
strikes  us  that,  nevertheless,  the  objection  itself  was  a 
most  substantial  one,  if  true,  and,  had  the  Claimant 
been  able  to  prove  it,  would  have  been  a  most  excel- 
lent reason  why  the  Chief  Justice  should  not  have  been 
the  Judge  to  preside  at  the  trial. 

But,  in  any  event,  we  fail  to  conceive  in  what 
manner  the  raising  an  objection  to  a  certain  Judge, 
and  advancing  arguments  to  show  cause  why  he  should 
not  preside  at  a  trial,  can  be  construed  into  either  a 
contempt  of  Court,  or  an  attempt,  "by  means  of 
vituperation,"  to  deter  the  Judge  from  so  presiding. 
The  constructive  contempt,  if  contempt  it  was,  of  mak- 
ing observations  on  the  former  trial,  seems  to  have  been 
not  very  astutely  regarded  by  the  Court  in  cases  where 
it  was  said  to  have  been  committed  by  journals  hostile 
to  the  Claimant.  The  case  on  which  Blackburn,  J., 
seems  to  have  relied  {CharUon's  case,  2  Myl.  &  Cr. 
316)  contains  nothing  in  the  remotest  degree  resem- 
bling the  present  case.  There,  the  contempt  was  a  direct 
threat  used  to  an  officer  of  the  Court.  Here,  the 
observations;  and  reflections  not  only  contained  no 
threat  to  the  Court,  but  were  directed  against  persons 
who  had  given  their  evidence  in  a  previous  trial,  and 
who  possibly  might  not  be  called  at  all  in  the  forth- 
coming criminal  trial.  In  no  case  had  it  been  held  that 
a  person  is  to  be  punished  by  committal  for  contempt 
of  Court,  when  his  only  offence  has  been  a  reply  to  a 
series  of  uncalled-for  and  reiterated  attacks  upon  himself 
in  the  public  press.  We  think  that  the  Court,  in  this, 
overlooked  the  just  and  equitable  doctrine  laid  down  by 
Lonl  Dcnman  m  the  case  of  "  The  Queen  v.  Proprielora 
of  the  Nottingham  JoumcU  "  (9  Dowl.  1043),  a  case  which, 
although  in  its  circumstances  not  precisely  similar  to 
the  present  case,  still  presents  a  broad  and  general 
principle,  which  should  nave  guided  the  Court,  or,  at 
all  events,  prevented  them  from  inclining  so  unrelent- 
ingly against  a  person  who  was  trying  to  vindicate  his 
character  flrom  a  most  serious  cWge,  and  to  defend 
himself  from  the  one-sided  strictures  of  a  hostile  press, 
with  which  the  Court  declined  to  interfere  save  by 
what  turned  out  to  be  but  ineffectual  remonstrance. 
"  Persons  who  ask  for  the  interference  of  this  Court  in 
their  favour,  by  the  exercise  of  its  summary  jurisdic- 
tion, must  leave  themselves  wholly  in  the  hands  of  the 
Court.  If  in  any  way  they  make  attacks  on  the 
parties  against  whom  they  ask  for  our  summary  inter- 
ference, they  disentitle  themselves  to  succeed  in  their 
application."  To  us  it  appears  that,  no  matter  by  whom 
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a  queEtion  of  contempt  should  be  tried,  irhen  the 
punishmeot  is  of  the  aenous  nature  inflicted  in  this  case, 
affecting  the  property  and  liberty  of  the  guilty  parties 
to  so  large  an  extent,  and  under  powers  so  undefined 
and  practically  unlimited,  the  Court  itself  is  a  most 
unsatis&ctoiy  tribunal  to  try  the  question,  whether  its 
own  digniW  has  been  assailed  ?  We  do  not  think  the 
maxim  of  English  law,  that  no  man  should  be  a  Judge 
in  his  own  case,  could  be  better  or  more  forcibly  stated 
than  in  the  language  of  the  claimant : — "  But,  you  see, 
I  am  charged  with  contempt  in  complaining  of  the  Lord 
Chief  Justice — and  you  are  his  colleagues :  it  is  not  fair 
that  you  should  try  it  without  a  jury. 


THE  NEW  LAW  OFFICEES  IN  IRELAND. 

Instead  of  the  appoiotmeot  of  a  Lord  Chancellor  in  Ire- 
land, the  "  Ghreat  iSeal"  of  that  kingdom  has  been  "  put  into 
eammiiiBion,"  as  it  was  here  in  E^land  in  the  year  1836, 
prior  to  the  appointment  of  Lord  Cottenham ;  but  as  the  other 
lav  offioefs  of  the  Crown  in  Ireland  under  Uie  new  adminis- 
tration are  definitely  appointed,  the  foUowiog  particulars  of 
their  career  may  be  of  iutereet : — ^The  Bight  Hon.  John 
Thomas  Ball,  Q.C.,  the  new  Attorney-General,  is  the  eldest 
son  of  the  late  Major  Benjamin  Marcus  Ball,  formerly  of  the 
40th  Foot.  He  was  bom  in  the  year  1816,  and  was  educated 
at  Tiinity  College,  Dublin,  where  he  took  the  usoal  degrees; 
he  was  called  to  the  bar  in  Ireland,  in  the  year  1810.  He 
obtained  silk  in  1864,  and  was  appointed  Queen's  Advocate 
in  1865.  He  has  held  the  office  of  Judge  of  the  Consistorial 
Conrt  in  Ireland,  and  Vioar-Oeneral  of  the  province  of 
Armagh.  He  is  also  a  Bencher  of  the  King's  Inns,  Dablin. 
He  baa  reprvsented  the  University  of  Dublin  sinoe  the 
general  election  of  1868,  having  been  an  unsuccessful  can- 
didate three  yean  previously.  He  held  the  posts  of  Solicitor- 
General  and  Attorney-General  for  Ireland  for  a  few  weeks, 
in  the  aatnmn  of  1868.  He  was  sworn  a  Privy  Cooncillor, 
in  1868.  Dr.  Ball  married,  in  1862,  Catherine,  daughter  of 
the  Bev.  Charles  B.  Elrington;  Fellow  of  Trinity  College, 
Dublin.  Mr.  Henry  Ormaby,  Q.C.,  who  is  appointed 
IJoIicitor-Geneial  for  Ireland,  was  born  about  the  year  1810, 
and  was  educated  at  Trinity  College,  Dublin,  where  he  took 
his  Bachelor's  degree  in  1834.  He  was  called  to  the  Irixh 
Bar  in  Michaelmas  term,  1 835,  and  practised  for  many  years 
in  Dublin  ;  he  obtained  a  silk  gown  in  1858.  Mr.  Ormsby 
has  never  hitherto  held  a  seat  in  Parliament.  Mr.  George 
Aogostua  Chichester  May,  Q.C.,  who  succeeds  to  the  post 
of  "Law  Adviser  to  the  Castle,"  was  bom  abont  the  year 
1816,  and  was  educated  at  Magdalen  College,  Cambridge, 
where  he  took  his  degrees  as  Bachelor  and  Master  of  Arts 
m  1838  and  1841 .  He  was  called  to  the  Irish  Bar  in  Hilary 
Term,  1844,  obtained  silk  in  1865,  and  was  elected  a  Bencher 
of  King's  Inns,  Dublin,  last  year. — Tima 


RECENT  DECISIONS. 


We  find  some  interesting  cases  reported  in  the  laiBH  Law 
Tuna  of  last  week  on  the  practice  under  the  Debtors  Act 
and  in  bankruptcy,  and  we  will  briefly  summarise  the 
decisions.  In  M'Blain  v.  Ifetr,  in  the  Queen's  Bench,  it 
was  sought  to  obtain  an  order  to  arrest  a  defendant  unless 
he  gave  security  that  he  would  not  leave  Ireland.  It  was 
admitted  that  Uie  plaintiff  could  prove  his  case  without  the 
defendant,  but  it  was  urged  that  tlie  action  would  have  to  be 
abandoned  if  the  defendant  were  allowed  to  leave,  whereas 
if  arrested  he  would  pay  the  debt.  There  is  a  section  in 
the  Irish  Act  analogous  to  sect.  6  in  the  English  Act,  and 
the  words  are  "  that  the  absence  of  the  defendant  will 
materially  prejudice  the  plaintiff  in  the  prosecution  of  his 
action."  It  has  been  held  by  our  Court  of  Exchequer  that 
the  section  is  not  intended  to  give  imprisonment  as  a  means 
of  enforcing  payment  of  a  debt,  the  defendant  in  Sume  v. 
Dnisf  (L.  Kep  8  Ex.  214 ;  29  L.  T.  Rep.  N.  S.  64)  being 
ordered  to  be  discharged  from  custody  after  final  judgment 
obtained  in  the  action.  The  motion  in  M'Blain  v.  Weir 
was  evidently  made  under  a  misapprehension  as  to  the  effect 
of  the  abolition  of  imprisonment  for  debt.     The  body  of  a 


debtor  can  only  be  detained  so  long  as  it  is  necessary  to 
enable  a  creditor  to  obtain  judgment  giving  him  power  to 
attach  the  debtor's  goods  or  to  compel  payment  where  there 
is  ability  to  pay.  In  a  case  of  O'DonneU  v.  Smith  in  the 
Consolidated  Chamber,  application  against  a  debtor  for  pay- 
ment was  made  in  court.  By  the  Act,  a  "  Jndge  sitting  in 
chambeis  "  is  given  the  power  to  commit  for  non-payment. 
The  motion  was  reflised,  it  being  held  that  it  should  be 
made  to  a  Judge  in  camerd.  We  should  have  thought  the 
point  barely  arguable.  In  the  matter  of  a  disputed  adjudi- 
cation a  question  arose  in  the  Court  of  Bankruptcy  whether 
rent  accruing  due  and  payable  after  the  passing  of  the 
Bankruptcy  (Irehmd)  Amendment  Aot  1872,  by  a  lessee  or 
assignee  of  a  lease,  execnted  or  assigned  before  the  passing 
of  the  Act,  was  a  good  petitioning  creditor's  debt  Mr. 
Justice  Harrison  delivered  an  elaborate  judgment,  and  said 
that  his  first  view  was  that  as  there  was  no  debt  until  the 
respective  gales  of  rent  in  question  fell  due,  which  they  ad- 
mittedly did  after  the  passing  of  the  Act  of  1872,  it  must  be 
considered  that  the  debt  was  then  contracted,  and  was  a 
good  debt  to  support  an  adjudication  against  a  non-trader. 
Further  consideration,  however,  oonvinced  him  that  this 
view  was  not  correct,  the  authority  which  he  mainly  relied 
upon  in  coming  to  an  opposite  conclusion  being  the  case  of 
Jlx  parte  Harding,  re  WiUiamt  (10  L.  T.  Rep.  N.  S.  117  ; 
33  L.  J.  Bank.  22.)  In  that  case  it  was  held  by  Lord 
Westbury  that  a  call  ordered  to  be  made  after  the  paraiog 
of  the  Bankruptcy  Act,  1861,  on  the  winding-op  of  a  joint 
stock  company,  whose  deed  of  settlement  bore  date  the  16th 
March,  1847,  was  a  debt  contracted  after  the  passing  of  the 
Act  of  1861,  on  which  the  official  manager  could  present  a 
petition  in  bankruptcy  on  which  a  valid  adjudication  could 
be  made  against  Ibe  party  making  default  in  payment 
of  such  calls.  That  case  was  affirmed  in  the  Hoase  of 
Lords. — The  Law  Timet. 


THE  COMING  COURT  OP  FINAL  APPEAL 
FOB  IRELAND. 
The  chief  difficulty  that  will  present  itself  for  solution  in 
the  coming  measure  of  Law  Reform  for  this  country  is  tiiat  of 
appellate  jurisdiction.    If  it  is  the  intention  of  the  Govern- 
ment to  assimilate  the  Irish  to  the  new  system  of  jurispru- 
dence which  will  shortly  come  into  force  in  England,  and 
that  it  is  also  contemplated  to  have  but_  the  one  Court  of 
Appeal  for  the  United  Kingdom,  a  serious  injury  vrill  be 
inflicted  upon  Irish  suitors.    Lord  Justice  Christian,  in  his 
remarkable  pamphlet,  "l^e  Coming  Court  of  Final  Appeal 
for  Ireland,"  has  very  fully  and  lucidly  discussed  this  sub- 
ject.   If  the  "  Supreme  Court  of  Appeal "  be  constituted 
the  ultimate  conrt  of  resort  for  Irish  appeals,  preserving  an 
intermediate'  appellate  court  in  this  country,  in  which  are 
consolidated  the  Irish  Courts  of  Exchequer  Chamber  and 
Chancery  Appeal,  with  a  fiill  and  efficient  establishment  of 
Judges,  we  shall  not  complain ;  but  if  there  be   but  one 
appeal  from  the  Irish  courts  of  first  instance,  and  the 
appellate  court  is  in  London,  then  we  enter  our  protest 
against  such  a  ^stem.    In  the  majority  of  cases  it  would 
be  simply  a  denial  of  justice  from  the  expense  involved. 
Taking  four  Irish  appesils  carried  to  the  House  of  Lords,  we 
find  in  these  cases  the  respondent's  costs  were  respecUvely 
taxed  to  £402  16a  lOd.,  £406  la  2d.,  £457  10a.  6d.,  and 
£282  8s.     We  are  not  famished  with  the  appellant's  ooste, 
but  Sir  John  G.  S.  Lefevre,  examined  before  the  House  of 
Lords  Committee,  in  1872,  m  answer  to  Lord  Cairns,  said 
occasionally  "  it  happens  where  costs  are  given  to  be  paid 
out  of  the  estate  that  we  get  the  appellant's  bill.     In  order 
to  give  some  idea  of  the  expense  of  these  suits  I  have  had  a 
table  of  a  certain  number  of  oases  taken  rather  at  hazard, 
showing  the  amount  of  costs  both  of  appellants  and  respon- 
dents.    In  the  cases  of  the  respondent's  costs,  and  in  the 
few  cases  which  we  have  been  able  to  fiind  of  appellant's 
oostB,  they  varied  from  rather  above  £200,  say  between 
£200  and  £300,  to  £500  or  £600.     There  are  now  and  then 
cases  of  .%  very  much  heavier  kind,  but  those  are  of  course 
exceptional  only.     The  costs  in  error  about  the  same ;  they 
are  about  £300  for  the  respondent's  costs."     It  appears 
from  the  same  witness's  evidence  that  appellants'  bills  are 
not  taxed,  because  if  they  succeed  they  do  not  get  costs. 
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Hnd  if  the  appeal  is  dismissed,  it  is  not  the  appellant's  bill 
bnt  the  respondent's  that  is  taxed.  This  would  hardly  be 
»  pleasant  state  of  affairs,  even  under  the  considerable 
modifications  that  will  be  extended  to  Irish  suitors,  who 
may  find  themselves  in  the  "  Supreme  Court  of  Appeal," 
without  the  option  of  appealing  to  the  now  existing  Irish 
intermediate  courts  of  appeal  shonld  they  like  the  English — 
and  under  the  plea  of  assimilatioa  between  the  two  coon- 
tries — be  abolished .  We  are  adverse  to  giving  bat  one  appeal. 
Lord  Calms  has  stated  that  "  it  is  extremely  plaosible  to 
say  that  there  shall  be  only  one  appeal,  bnt  I  doubt  whether 
in  principle  it  is  quite  sound.  Great  injustice  may  be  dons 
if  a  single  appeal  is  insisted  on,  and  it  must  be  remembered 
that  a  tiiird  court  has  a  great  advantage  over  a  first  appeal 
court"  The  English  appeal  oases  to  the  Honse  uf  Lords 
have  been  about  twenty  in  a  year.  "  In  twenty-three 
English  and  Irish  cases,"  says  Sir  R.  Baggallay,  "the 
Lordii  reversed  the  decisions  in  the  first  appellate  court,  in 
eleven  that  court  bad  affirmed  the  decisions  of  the  court  of 
first  instance.  There  was  no  complaint  of  these  dedsions." 
In  all  these  eleven  cases  justice  was  obtained  only  by  the 
second  appeaL  In  considering  the  value  of  appeals,  the 
principle  is  generally  correct,  that  in  difficult  and  intricate 
cases  no  hearing  can  be  completely  satisfactory  which  is 
held  before  each  party  has  already  become  acquainted  with 
the  case  of  his  opponeni.  The  necessary  conseqaence  is,  that 
the  first  satisfactory  hearing  upon  such  oases  is  upnn  the 
first  appeal.  Principally  for  this  reason,  the  cases  carried 
to  the  first  appeal  court  very  far  exceed  in  number  those 
which  are  carried  on  to  the  second.  It  cannot  he  expected 
that  in  intricate  cases  the  decisions  will  be  uniformly  correct 
even  at  the  first  hearing. — Saundert't  New  Letter. 


LORD  WESTBURY'S  WILL. 

The  Master  of  the  Rolls  has  been  called  upon  for  the 
third  time  to  construe  a  passage  in  the  will  of  the  late  Lord 
Westbury.  That  learned  man  was  unrivalled  for  his  power 
of  deriding  and  construing  the  wills  of  stupid  testators, 
crotchety  testators,  and  incomprehensible  testators.  Dut, 
like  many  a  great  lawyer  that  had  gone  before  him,  ha  lef^ 
by  way  of  legacy  to  that  Court  of  Chancery  which  he  so 
dearly  loved,  a  document  called  a  will,  which  is  found  on 
examination  to  be  beyond  measure  unintelligible.  When 
the  present  Lord  Westbury  was  married,  his  father  drew  on 
a  sheet  of  paper  a  memorandum  of  agreement  for  a  settle- 
ment upon  that  marriage  ;  and  this  memorandum,  together 
with  the  will  of  the  same  draughtsman,  are  now  declared 
by  the  Master  of  the  Rolls  to  be  more  difficult  of  construction 
than  any  document  his  lordship  had  ever  seen.  Indeed, 
his  lord^p  would  have  declined  to  attempt  to  construe 
either  of  them  but  for  a  decision  of  the  late  Lord  Westbury 
himself,  which  precluded  the  adoption  of  that  mode  of 
escape  from  the  difficulty.  Lord  Westbury  had  covenanted 
on  his  son's  marriage  to  allow  his  future  daughter  in-law 
£100  during  his  own  and  her  joint  lives,  and  to  give  by  his 
will  £10,000  to  trustees  for  her  benefit  and  the  benefit  of 
her  children.  In  his  will  he  directed  his  trustees  at  the 
end  of  five  years  to  pay  £10,000  to  the  wife  of  the  present 
lord  and  their  children  upon  the  trusts  of  the  marriage 
settlement  of  that  son.  The  question  was,  whether  this 
direction  amounted  to  a  compliance  with  the  covenant,  or 
whether  the  trustees  of  the  marriage  settlement  could  prove 
for  £10,000  against  the  estate  of  the  testator.  The  Master 
of  the  Rolls  held  that  the  latter  alternative  was  the  true 
one,  at  the 'same  time  remarking  that  the  Court  was  not  at 
liberty  to  conjecture  what  was  in  fact  the  intention  of  the 
testator, — The  Law  Journal. 

If  anything  in  this  world  conld  have  summoned  back  to 
ns  for  a  time  tbe  shade  of  the  illustrious  dead,  it  would 
have  been  the  terms  of  the  decision  in  the  Rolls'  Court  on 
Tuesday  lost.  What  a  sight  and  what  a  hearing  that  would 
have  been  for  those  who  had  dared  to  find  fault  with  the 
deeds  and  language  of  departed  greatness  I  The  magni- 
ficently contemptuous  wave  of  the  hand  which  would  have 
dismissed  the  offending  judge,  the  short,  neatly-bulanced 
sentences  which  would  have  compressed  into  a  few  words 
the  quintessence  of  all  sarcasm,  the  air,  oU  together  would 
have  completed  a  scene  worthy  even  of  Dante's  Musa. 


The  more  prosaic  question  remains,  what  lesson  we  may 
best  leom  from  Lord  Westbury's  ill-success  in  carrying  into 
effect  his  testamentary  wishes.  The  first  and  most  obviooa 
feeling  is  that  English  law  presents  a  series  of  pitfalls  which 
the  most  careful  and  most  experienced  travellers  are  not 
always  able  to  avoid.  If  Lonl  Westbury  stumbled,  who, 
we  may  ask,  can  expect  to  walk  with  safety!  But  this 
refiection  would  really  be  unjust  to  English  law,  so  far  as 
the  particular  case  is  concerned.  Xor  would  it,  again,  be 
fair  to  draw  from  this  suit  a  moral  on  the  danger  of 
neglecting  the  use  and  repetition  of  the  proper  cabalistlo 
phrases  of  the  law,  as  though  our  courts  incUne  to  punish 
curtness  and  plainness  as  offences  against  the  genius  of  aa 
essentially  mysterious  profession,  whose  aim  it  is  to  deter 
the  steps  of  all  unqualified  intruders.  The  true  lesson  6f 
the  case,  in  fact,  is  that  it  is  not  very  prudent  for  any  one 
to  be  too  entirely  his  own  legal  adviser,  any  more  than  it  is 
prudent  for  him  to  be  his  own  stock-broker  or  physician. 
Lord  Westbury  is  far  from  being  the  first  lawyer  of  emi- 
nence who  has  made  himself  involimtarily  an  occasion  for 
the  enforcement  of  this  remark.  It  is  not  only  the  general 
public  who  cannot  dispense  with  lawyers ;  lawyers  themselves 
are  scarcely  less  in  need  of  one  another's  services.  There 
are  few  men  who  can  judge  with  any  exactness  of  the 
nature  of  their  own  performances.  The  criticism  even  of 
an  inferior  mind  will  often  be  of  the  utmost  value,  and  will 
often  pronounce  a  truer,  if  only  because  a  more  unprejudiced, 
opinion.  The  case,  as  we  have  said,  does  not  much  differ 
whether  the  si^iere  be  that  of  law,  or  of  medicine,  or  of 
finance.  There  is  a  great  deal  in  all  of  them  which  a 
qualified  man  may  do  well  and  easily  for  himself,  and  there 
is  a  great  deal,  too,  which  it  would  be  prudent  for  him  to 
commit  to  others.  Some  will,  perhaps,  err  by  too  great 
caution  and  lelf-distrust,  just  as  others  have  erred,  in  the 
contrary  way,  from  too  great  self-confidence ;  but  there  is 
no  comparison  whatever  between  the  consequences  of  the 
two  mistakes. — Timet. 


COURT  OF  CHANCERY  APPEAL— (LONDON).* 

(Before  LoBS  CAIBNa,  L.O. ;  Jamis,  L.J.  ;  and  Mblubh, 
L.J.) 

Pti.  27. — Bx-parte  Holland.    In  re  Hsveaoi. 

ifarried  Women's  Property  Act,  1870  (88  <fc  84  Ftcfc,  e.  93), 
t.  12. 

The  question  in  this  case  was* whether,  since  the  passing 
of  tbe  Married  Women's  Property  Act,  1870,  a  married 
woman  who  had  no  separate  property  could  be  mads 
bankrupt  in  respect  of  a  debt  contracted  by  her  before 
marriage.  Mr.  Registrar  Hazlitt,  sitting  as  Chief  Judge, 
had  dismissed  a  petition  for  adjudication  presented  by  tbe 
creditor,  on  the  ground  that  the  person  whom  it  sought  to 
make  bankrupt  was  a  married  woman,  and  the  creditor 
appealed. 

Mr.  Ue  Gex  and  lir.  Pollock,  for  the  appellant,  relied  on 
tbe  12th  section  of  the  Act,  which  is  as  follows : — '*  A 
husband  shall  not  by  reason  of  any  nuuriage  which  shall 
take  place  after  tliis  Act  has  come  into  operation,  be  liable 
for  the  debts  of  his  wife  contracted  before  marriage  ;  bnt  the 
wife  shall  be  liable  to  be  sued  for,  and  any  property 
belonging  to  her  for  her  separate  use  shall  be  liable  to 
satisfy  such  debts  as  if  she  had  continued  unmarried." 
They  contended  that  the  liability  to  be  sued  as  if  she  were  a 
feme  tale  carried  with  it  the  liability  to  be  made  bankrupt 

Mr.  BMdburgh  and  Mr.  Robertton  Griffith*,  who  appeared 
for  the  respondent,  were  not  called  upon. 

The  LoBD  CHAircsLLOB  thought  the  object  of  the  Act  was 
to  make  the  separate  estate  of  a  married  woman  liable  for 
her  debts  contracted  before  marriage,  and  fur  this  purpose 
she  was  made  liable  to  be  sued  ;  but  it  Would  be  straining 
the  words  of  the  Act  to  say  that  they  altered  the  status  of 
all  married  women  by  making  them  subject  to  the  bonk- 
rnptcy  laws. 

Mbllibh,  L.J.,  concurred,  bat  was  not  at  present  quite 
satiHfied  that  if  the  woman  had  had  separate  property  she 
might  not  have  been  liable  to  an  adjudication. 

*  From  tbe  iMt  JourvaL 
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LIABILITY  OF  SOLICITOR  TO  MAKE  GOOD 
WORTHLESS  SECaRITY. 

IfAOKKrrv.  Batub. 

(Before    Baoov,    V.C.) 

Mm  Sanh  Mackett  had  lent  considerable  BoniB  of  money 
through  her  aolicitor,  Mr.  Baylu,  on  mortgage,  and,  ainongit 
other  amoonta,  she  lent,  £2,300  on  the  foith  of  a  building 
agreement,  which  waa,  in  fact,  of  no  valne  whatever.  Mrs. 
Mackett  being  dead,  her  repreeeotatiTes  now  filed  a  bill 
a^inst  Baylia,  asking  that  he  might  be  held  liable  to  refand 
this  £2,300,  and  that  he  might  be  ordered  to  pay  it  into 
Coort  in  the  snit  at  once.  For  Baylis  it  was  contended 
that  it  was  competent  for  the  testatrix  to  lend  the  money  on 
any  security  she  d^jiired  ;  and  also  that,  as  she  was  indebted 
to  him  for  legal  charges,  for  an  amount  exceeding  the 
JC2,300,  the  Coort  would  not  order  this  sum,  which  was 
only  an  item  in  an  account,  to  be  paid  into  Court. 

Bacox,  y.C,  held  that  Baylis  owed  to  the  testatrix  the 
doty  of  a  solicitor ;  and  that,  if  he  palmed  such  a  piece  of 
trash  aa  this  agreement  on  his  client  as  a  seoority,  he  was 
boimd  to  make  it  good.  He  ordered  Baylis  to  pay  the 
£2,800  into  Coort  within  a  month. 


DEFAMATION. 

There  is  no  other  class  of  lawsuits  that  represent  human 
OAtoie  in  so  denpicable  a  Ught  as  actions  of  libel  and  slan- 
der, mie  earlier  judges  frowned  upon  and  discouraged 
them.  From  that  extreme  we  passed  to  the  other,  when 
the  most  enlightened  judges  of  England  held  that  truth  was 
DO  exeose  for  a  libel,  but  rather  an  aggmyation ;  a  state  of 
the  law  to  which  Churchill  refers  when  he  says : 

**  By  wbleh  it  migbt  be  eonstined  treason 
In  man  to  exerdu  his  resaon. 
Which  might  iDgenloaaly  devise 
One  pnnl^ment  for  truth  and  lies, 
And  fairly  prore,  when  they  bad  done, 
That  trnth  and  falsehood  were  but  one." 

And  of  whidt  Tom  Moore  siiigg : 

■*  For  oh  I  'twas  nuts  to  the  Father  of  lies 
(As  this  wily  fiend  la  named  In  the  Bible), 
To  find  It  aettlsd  by  laws  k  wIib 
That  the  greater  the  truth,  the  worse  the  libel! " 

We  have  outlived  both  theae  eras,  but  actions  of  defama- 
tion are  still  too  common.  Happily  we  may  say  verdicts 
for  damages  are  not.  If  it  were  otherwise,  a  bad-tempered 
man  might,  in  one  rash  breath,  blow  away  the  firnits  of  a 
lifettma  of  worthy  toil,  or  an  excitable  editor  "  his  quietus 
make,"  so  far  as  earthly  possessions  are  concerned,  "  with  a 
bare  bodkin  from  a  goose's  wing."  The  history  of  literature 
aararea  ua  that  the  poets  have  done  much  toward  correcting 
the  Isw  of  libel,  but  it  is  to  be  suspected  thst  they  have  also 
been  greath^  to  blame  for  the  prevalence  of  suits  for  defa- 
mation. Ko  counsel  for  a  plaintiff  in  such  an  action,  for 
two  hnndnd  yean  at  least,  has  ever  refrained  from  quoting 
to  the  jury : 

**  Good  heme  In  man  and  woman,  dear  my  lard, 
la  the  Immediate  Jewel  of  their  souli. 
Who  iteala  my  pone,  staali  traita ;  'tla  lomethlng,  nothing ; 
Twas  mine,  'tia  his,  and  hat  been  lUve  to  thvuaands; 
Bat  he  that  filches  from  me  my  good  name 
Bobs  me  of  that  which  not  enriches  him, 
And  makes  me  poor  Indeed." 

Now  aa  these,  after  all,  are  the  aeotiments  of  the  greatest 
villus  and  hypocrite  in  fiction,  and  have  become  somewhat 
hackneyed,  I  would  suggest  to  plaintiff's  counsel,  in  such 
ease,  to  qoote  instead  this  stanza  from  the  Orlando  Inna- 
nonta,  from  which,  possibly,  Shakespeare  "filched"  hi* 
famons  lines ; 

"The  man  who  steals  a  horn,  s  hone,  s  ring. 
Or  soeh  a  trifle,  thieves  with  moderation, 

And  nay  be  Joitly  called  a  robberling ; 
Bat  he  who  takes  away  a  reputation, 

And  pranks  in  feathers  from  another's  wing, 
Uls  deed  Is  robbery,  ssaaasinatiott. 

And  m«rlts  punishment  so  much  the  greater, 

As  be  to  right  and  truth  la  more  s  traitor."* 


*  White's  Kemoln  of  Shsksspasre,  p.  S7. 


It  is  to  be  noted,  in  this  connexion,  that  Shakrapeare 
makes  lago  also  say :  "  As  I  am  an  honest  man,  I  thought 
you  had  received  Home  bodily  wound  ;  there  is  more  offence 
m  that  than  in  reputation.  Beputstion  is  an  idle  and 
most  false  imposition ;  oft  got  without  merit,  and  lost 
without  deserving ;  yOfU  haee  lott  no  repitUUkm  at  all, 
urdeu  yoa  repute  youndf  tuch  a  later."  Now,  having  a 
choice  of  views  on  the  subject  from  the  lips  of  the  same 
character  of  the  same  great  poet,  we  might  be  puzzled  ;  but 
if  Shakespeare  is  to  be  considered  as  of  any  weight  on  the 
point,  at  least  we  may  be  permitted  to  doubt  the  expediency 
and  propriety  of  allowing  one  whose  reputation  has  been 
injured  by  another's  slander  to  salve  his  wounded  honour 
by  extracting  a  portion  of  the  "  trash  "  of  that  other's  purse. 
At  any  rate,  the  defendant's  counsel  hereafter  may  offiiet 
one  of  lago's  utterances  against  the  other,  and  claim  that 
he  is  not  an  authority  against  slander.  It  may  be  suspected, 
if  Shakespeare  ever  was  a  lawyer,  as  some  people  incline  to 
think,  that  he  was  peculiarly  strong  in  slander  cases,  espe- 
cially where  his  cuent  was  a  woman.  He  makes  out  a 
piteous  case  for  Hero,  "done  to  death  by  slanderous 
tongues  ; "  nnd  again  for  Imogen  : 

"  No^  'tis  alsnder. 
Whose  edge  Is  shsipertbaa  the  sword;  whose  tongae 
Outvenoms  all  the  worms  of  Nile;  whose  breath 
Rides  on  the  posting  winds,  and  doth  belle 
All  comers  of  the  world;  kings,  queens,  and  states. 
Maids,  matnins,  nay,  the  secrets  of  the  grave 
This  viperous  slander  enters." 

This  is,  indeed,  a  good  passage  for  the  plaintiff's  attorney. 

We  should  certainly  have  an  unquiet  world  if  men  were 
permitted  to  recover  damages  at  pleasure  for  the  wagging 
uf  wanton  tongues.  The  son  of  Maclauren,  the  (Ustin- 
guished  mathematician,  felt  aggrieved  by  Goldsmith's  state- 
ment, in  his  History  of  Animated  Nature,  that  the  senior 
Maclauren  was  subject  to  fits  of  yawning  so  violent  aa  to 
render  him  incapable  of  proceeding  in  his  lectures,  and 
although  the  senior  Maclauren  and  Goldsmith  were  both 
dead,  yet  the  son  bullied  the  publisher  into  cancelling  the 
offensive  leaf.  Dr.  Johnson  did  not  approve  this  course, 
but  said,  "  it  is  of  much  more  consequence  that  truth  should 
be  told  than  that  individuals  should  not  be  made  uneasy," 
and  declared  that  the  "  nneasinesa  which  a  man  feels  on 
haivng  his  ancestor  calumniated,"  is  "  too  oioe."  *  This 
pious  son  evidently  thought  that  even  if  his  father  did  open 
bis  mouth  inordinately,  that  was  no  reason  why  other  people 
should  open  theirs. 

Let  us  now  look  at  some  of  the  peculiarities,  contradic- 
tions, and  absurdities  of  the  adjudications  on  slander  and 
libel. 

The  common  law  is  not  very  tender  of  woman  in  respect 
to  defamation.  This  is  probably  for  the  reason  that  women 
themselves  are  always  uttering  slanders,  and  are  practically 
as  irresponsible  as  children  ror  the  consequences.  When 
the  millenium  of  women's  rights  dawns,  one  oF  her  rights 
will  be  to  be  sued  for  her  denmations.  Until  then,  how- 
ever, there  is  no  other  of  man's  oppressions  that  is  so  well 
adapted  to  cause  the  fair  sax  to  lose  their  temper  as  the 
common-law  rule  of  defamation  of  female  character.  Call- 
ing a  woman  a  whore  was  not  actionable  except  in  the  city 
of  London,  by  reason  of  the  custom  there  to  cart  those  of 
"that  name."-)-  This  was  a  very  fine  distinction.  The 
custom  of  the  city  to  hold  such  persons  in  reproach  was 
nothing;  the  custom  of  carting,  on  the  other  hand,  was 
something  practical  an4  tangible,  that  appealed  to  the 
British  Bull  sense,  and  to  the  common-law  doctrine  of  the 
inviolability  of  the  person.  The  custom  itself  has  probably 
fallen  into  desuetude,  otherwise  the  business  of  carting 
would  be  much  more  extensive  and  lucrative  in  the  great 
and  wicked  city  of  London  than  we  understand  it  to  be. 
Instead  of  being  carted,  ladies  of  this  description  drive  in 
fine  carriages,  and  set  the  fashions  for  their  more  virtuous 
and  poorer  British  sisters.  Again  :  it  is  no  slander  to  say 
of  a  spinster  that  she  is  in  the  family  way,  or  that  she  has 
had  a  child,  :^  unless  she  is  about  to  be  married  and  loses 
her  marriage  in  consequenoe,  or  suffers  other  pecuniary 
damage.     Here,  too,  we  see  the  solid  sense  of  the  founders 

*  Boswell's  Life  of  Johnson,  vol  3,  p.  IS,  Pickering's  ed. 
t  IMerltm  v.  PouM,  1  Selw.  K  F.  1»4. 
t  Davis  V.  OariiiuT,  4  Co.  1«  b.,  p.  11. 
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of  otir  laws.  The  false  report  that  a  young  woman  has 
given  birth  to  an  illegitimate  child  is  only  a  contingent 
injury  to  her  character,  because,  perchance,  nobody  would 
ever  seek  her  in  marriage,  and  unless  somebody  shoold  want 
to  marry  her,  the  lapse  would  be  venial  ;  but  if  a  pending 
marriage  should  actually  be  broken  off  by  the  report,  why 
that  is  an  unw%rrantable  interference  with  her  market  which 
the  law  will  punish.  This  is  so  excellent  that  it  is  a  great 
pity  that  the  New  York  Legislature  should  spoil  it  by 
enacting  that  words  imputing  unohastity  to  a  woman  shall 
be  actionable  in  themselves. 

When  Falstaff  oalled  Dame  Quickly  "a  woman,"  she 
replied,  "  Who,  II  I  defy  thee.  I  was  never  called  so  in 
mine  own  house  before."  More  recently  it  seems  to  be 
regarded  more  offensive  to  say  of  a  woman  that  she  is  not  a 
womsn.  Thus,  calling  a  woman  a  hermaphrodite  is  not 
actionable.*  But  this  was  said  of  one  who  taught  a  danc- 
ing school,  and  the  court  thought  that  her  sex  for  this 
purpose  was  immaterial  But  in  Ohio  they  are  more 
particular  about  such  matters,  and  have  held  the  oontrary.f 

Charges  which  have  a  tendency  to  exclude  a  man  from 
the  society  of  his  fellows  for  phjrsical  reasons,  are  actionable 
in  themselves.  So  an  action  lies  for  writing  in  a  letter  that 
the  plaintiff  had  the  itch  and  stunk  of  brimstone,  t  ^u  is 
evident  enough  ;  it  tends  to  bring  bim  into  bad  odour  in 
society.  The  offence  was  not  mitigated  by  the  fact  that  the 
charge  was  in  verse.  But  let  us  be  accurate  about  the 
matter.  If  the  chaige  had  been  that  he  had  had  the  itch, 
and  had  stank  of  brimstone,  no  barm  would  have  come  of 
that — the  plaintiff  would  not  be  scratched  from  the  rolls  of 
good  society,  and  bis  rank  offenoe  would  have  had  time  to 
diffuse  itself  in  the  air.  See  bow  Inminoosly  the  law  puts 
this  doctrine  :  Charging  a  woman  with  having  a  venereal 
disorder  is  actionable,  because  it  causes  her  to  be  shunned  ;  § 
but  charging  her  with  having  bad  a  venereal  disorder  is  not 
actionable,  because  it  is  no  reason  why  her  company  should 
be  avoided.  II  But  now  let  as  see  how  consistent  the  law  is  ; 
words  charging  sn  act,  the  commission  of  which  woald 
subject  the  offender  to  punishment  as  for  a  felony,  are 
actionable  in  themselves,  without  proof  of  actual  diuuage. 
Now,  of  course  we  should  infer,  if  the  charge  is  simply 
that  the  person  Kad  been  to  prison  for  stealing  a  horse,  that 
this  would  not  be  slander,  because  the  person  charged 
would  be  in  no  danger  of  punishment,  and  "  it  is  no  reason 
why  the  company  of  a  person  so  chaiged  should  be 
avoided."  But  no  I  the  law  grows  strict  ul  of  a  sudden, 
and  holds  that  an  action  will  lie  for  saying  of  a  plaintiff 
"  he  is  a  returned  convict,"  though  the  words  import  that 
the  punishment  has  been  suffered  ?1I  Now,  why  this  dis- 
tinction between  the  convict  and  the  man  with  the  itch  f 
The  convict  is  not  contagious ;  having  once  been  appre- 
hended he  cannot  be  caoght  again  ;  and  wherein,  therefore, 
is  the  immorality  of  the  latter  charge  greater  than  that  of 
the  former  1  The  law  tries  to  get  around  this  by  saying  that 
slander  "  is  always  for  the  loss  of  character,  and  not  the 
danger  of  puniahmenL"  •*  Well,  that's  what  we  always 
supposed.  But  M  it,  really  1  If  it  is,  why  make  words 
charging  a  felony  actionable,  in  themselves,  while  others, 
although  imputing  as  deep  moral  degradation,  are  not  1 
Old  Coke  had  a  more  plaumble  explanation.  Commend  us 
'  to  the  ancients  for  ingenious  injustice.  He  said  : — "  There 
is  this  difference  of  scandal  in  the  past  tense,  when  it 
touches  the  mind  and  when  it  touches  the  body.  If  it  be  a 
scandal  to  the  mind  and  affections,  as  peijury,  felony,  &c., 
then  the  mind  that  remains  is  slandered  ;  but  if  it  be  of  an 
accidental  infirmity  or  disease  of  the  body,  it  is  otherwise, 
for  none  now  will  forbear  his  company,  though  he  had  the 
plague  in  times  past."  ft  We  fear  Coke  was  and  is  practi- 
cally right ;  "  none  now  will  forbear  his  company  though  he 
had  "  any  disgraceful  disease  *' in  times  past — Albany  Lam 
Journal. 


•  Wmtlterluad  y.  ArnMage,  3  Levins,  Ml. 
t  Malone  y.  Staeart,  IS  Uhlo,  3I». 
t  Villert  y.  Mauteley,  2  WUa.  403. 
(  Willianu  V.  HoUredgr,  K  Barb.  Sit. 

II  Carilait  v.  MappUdoram,  »  T.  a  47S;  Blotthiorlh  T.  Oro»,  8  Scott 
N.  R.  9. 
T  Fowler  V.  Dowdrey,  3  M.  &  Rob.  119. 
••  Fun  Autin  v.  Ifuf/ia//,  U  Johni).  2S3. 
tt  Smith's  Case,  Noy,  U7. 


RECENT  BANKRUPTCY  DECISIONS. 

Oases  arising  under  the  Bankruptcy  Act,  1869,  multiply 
rapidly,  and  it  is  almost  necessary  at  short  intervals  to  take 
a  retrospect.  The  question  which  perhaps  has  received  the 
moet  attention  is  that  which  has  reference  to  the  position, 
under  various  circumstances,  of  secured  and  execution  cra- 
ditors.  It  is  not  yet  very  satisfactorily  established  what  a 
secured  creditor  is,  and,  therefore,  we  will  first  look  at 
recent  decisions  upon  this  point. 

The  12th  section  of  the  Act  speaks  simply  of  a  "  creditor 
holding  security,"  and  by  sec  16,  sub-sect.  S,  a  "secured 
creditor"  is  defined  to  mean  "any  creditor  holding  any 
mortgage,  charge,  or  lien  on  the  bankrupt's  estate,  or  any 
part  thereof,  as  security  for  a  debt  due  to  him."  In  illus- 
tration of  the  variety  of  ciroumstances  nnder  which  this 
question  may  arise,  it  is  only  necessary  to  refer  to  two  very 
recent  cases,  £x  parte  Tate  and  Co.,  re  KeyttortK  (29  L.  T. 
Rep.  N.  S.  849),  and  Emmanuel  r.  Bridger  (Weekly  Notes, 
Feb.  21,  p.  42).  In  the  former  case  a  plaintiff  in  an  action 
on  a  bill  of  Exchange,  claimed  to  be  a  secured  creditor  in 
respect  of  a  sum  of  money  brought  into  court  by  Judge's 
order  to  abide  the  event  of  the  action.  In  the  second  a 
creditor  had  obtained  a  garnishee  order,  which  was  made 
absolute  before  the  bankruptcy,  and  the  question  waa 
whether  in  respect  of  the  moneys  attached  he  was  a  secured 
creditor  within  the  meaning  of  the  Bankruptcy  Act  In 
the  former  it  was  held  that  he  was  not  a  secured  creditor, 
and  in  the  latter  that  he  was.  There  does  not  appear  to 
be  any  tenable  ground  of  objection  to  either  of  these  deci- 
sions. In  the  case  of  attachment  the  security  is  indisputable ' 
when  the  garnishee  order  is  made  absolute,  and  it  would 
seem  to  be  arguable  that  the  mere  service  of  tiie  order  would 
give  the  creditor  a  security  liable  to  be  defeated  by  the 
discharge  of  the  order.  It  is  equally  clear,  on  the  other 
hand,  that  money  brought  into  court  to  abide  an  event,  is 
not  the  property  of  the  creditor  until  judgment  in  hia 
fikTOur,  and  neither  is  it  the  property  of  the  debtor  paying 
it  into  court  so  as  to  pass  to  bis  trustee  on  his  subsequent 
bankruptcy.  A  very  elaborate  argument  appeals  to  have 
been  presented  to  the  Chief  Judge  by  counsel  for  the  trustee 
in  Ex  parte  Tate,  who  seemed  indeed  to  look  upon  pay- 
ment into  court  under  a  Judge's  order  of  a  sum  to  abide  an 
event  as  analogous  to  attachment  under  a  garnishee  order. 
The  learned  Chief  Judge  considered,  however,  that  there 
was  no  analogy,  and  that  the  argument  as  to  attachment 
had  no  application^t  all  to  the  case  before  the  Court.  The 
most  forcible  pait  of  the  nrgnmeut  for  the  trustee  was  that 
which  dealt  with  the  fact  of  the  action  on  the  bill  of  exchange 
having  been  restrained  by  the  County  Court  in  which  ^e 
liquidation  proceedings  were  instituted.  Said  the  learned 
counsel,  "the  deposit  was  to  abide  tbe  result  of  the  action, 
or  to  awEut  nutU  the  actiftn  was  determined.  That,  bow- 
ever,  is  a  matter  that  can  never  arise  ;  that  is  an  event  that 
now  can  never  happen,  because  the  Judge  of  the  County 
Court  has  by  his  injunction  made  it  impoesible  for  the 
plaintiffi  to  proceed  with  the  action."  "the  Chief  Judge 
admitted  the  plausibility  of  thus  putting  the  case  ;  but  he 
referred  to  the  remarks  of  Lord  Hatherley  in  Ex  parte 
Sodee,  re  Bail  (25  L.  T.  Rep.  N.S.,  287),  that  the  granting 
or  not  granting  an  injunction  at  the  disoretion  of  a  County 
Court  Judge  cannot  affect  the  rights  of  creditors  inter  te. 
The  learned  Judge  again  took  occasion  to  deplore  tbe  failure 
to  re-enact  in  the  Act  of  1869  the  184th  section  of  the  Act 
of  1849,  a  section  the  spirit  of  which  he  imported  into  the 
new  Act  by  his  decisions  which  were  overruled  by  Ex  parte 
Sodie,  In  tbe  result  he  held  that  the  plaintiffs  in  the  action 
■wero  entiUed  to  have  the  question  between  them  and  the 
debtors  determined.  It  was  suggested  that  the  amount 
paid  into  court  should  be  transferred  into  the  liquidation, 
and  some  proceedings  taken  to  determine  how  mnch  the 
plaintiffi  were  eutitied  to. 

Another  case  on  this  subject  of  execution  creditors — 
proving,  we  think,  the  absurdity  of  making  a  distinction 
between  trader  debtors  and  non-trader  debtors,  and  execu- 
tions for  sums  above  and  below  £60 — ^is  that  of  Ex  parte 
Lovering,  re  Peaeock  (29  L.  T.  Rep.  N.  S.  897).  In  this 
case  again  the  Chief  .tadge  points  out  that  all  the  coufnidon 
has  arisen  from  tbe  failure  to  re-enact  sect  184  of  the  Act  of 
1849.    In  Ex  parte  Lovering  creditors  of  a  trader  for  aoms 
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above  £fiO  had  seized  but  not  sold.  Then  a  creditor  for  less 
than  £M  seized.  Had  the  184th  section  of  the  Act  of  1849 
been  still  law,  there  having  been  no  gale,  the  creditors 
wonld  have  been  entitled  only  to  rateable  parts  of  their 
debta.  Section  87  of  the  Act  of  1869,  deals  ooly  with  the 
caae  of  the  gooda  of  a  trader  being  taken  in  execntion  for 
above  jC£0  and  sold.  If  the  sheriff,  within  fourteen  days, 
raoeivea  notice  of  a  bankruptcy  petition  having  been  pre- 
sented, hs  will  hold  the  proceeds  on  trust  for  the  trustee. 
This  section  does  not  affect  an  execution  creditor  of  a  trader 
for  leas  than  £50,  and  the  Chief  Judge  held  that  in  such  a 
ease  the  small  creditor  was  entitled  to  the  proceeds — on 
the  authority  of  Slater  v.  Pindar  (24  L.  T.  Bep.  N.  S.  475). 

The  decisions,  although  by  their  conflict  tending  to  con- 
fnae  the  law,  in  the  result  place  it  upon  an  intelligible 
footing.  Seizure  without  notice  of  an  act  of  bankruptcy 
Tests  die  right  to  the  goods  in  the  execntion  creditor,  and 
the  only  question  then  is  whether  he  is  within  sect.  87.  If 
ha  is,  it  matters  nothing  whether  the  execution  is  restrained 
bj  injanction  or  a  petition  merely  is  presented  ;  the  goods 
mie,  in  the  hands  of  the  sheriff,  in  euttodid  legit,  and  it  is 
the  same  thing  whether  they  or  their  proceeds  have  to  be 
dealt  with.  And  by  seizure  under  an  execution  a  creditor 
does  not  become  a  secured  creditor,  for  if  he  is  within  sect. 
87  the  goods  belong  to  the  trustee,  and  if  he  is  not  within 
that  section,  the  creditor  is  not  only  a  secured  creditor,  but 
•Imdntely  entitled  to  the  property  seized.  It  appears  to 
have  been  tbonght  in  Sx  parte  Reynor,  re  Johnton  (20  L.  T. 
Bep.  N.  S.  306)  that  there  is  some  magic  in  a  sale.  A 
creditor  who  was  within  sect.  87,  but  who  had  only  seized, 
wished  to  compel  a  sala  The  sheriff  had  been  restrained, 
and  the  goods  were  held  to  belong  to  the  trustee,  who  was 
decided  to  be  entitled  to  tb«m,  and  not  to  be  bound  to 
sdl. 

The  cases  to  which  we  have  referred  make  it  plain,  we 
think,  what  is  the  meaning  of  the  term  "  secured  creditor." 
Ve  quite  agree  with  the  Chief  Judge,  that  it  was  a  mistake 
to  omit  bom  the  Act  of  1869  a  provision  similar  in  terms 
to  sect.  184  of  the  Act  of  1849.  The  interpretation  of  terms 
in  sect.  16,  sub  sect,  fi,  is  too  narrow,  whereas  the  Act  of 
1849  was  full  and  explicit.  As  the  law  stands,  a  creditor 
is  not  "  secured "  by  seizing  under  an  execution ;  he  is 
afaaolotely  entitled,  or  the  goods  belong  to  the  trustee. 
Being  absolutely  entitied  as  not  affected  by  sect.  87,  he 
maj,  of  coarse,  treat  the  seizure  as  security,  and  place 
himself  in  the  position  of  a  secured  creditor. — JJaiB  T^imtt. 


CARELESS  TEXT  BOOKa 

During  the  discussion  in  the  Court  of  Queen's  Bench,  as 
to  the  power  of  the  court  to  adjourn  a  criminal  trial  for  the 
pozpoae  of  obtaining  further  evidence,  oneof  the  Judges  read 
the  following  passage  from  ArtAoU^t  Criminat  Pleading 
(pk.  146,  14(h  Sect.)  "Ac^oumment  of  (rioj.— Where  the 
witnesses  for  the  prosecution  have  all  been  examined,  the 
jndge  may  order  the  court  to  be  adjourned,  and  direct 
another  trial  to  be  proceeded  with  in  order  to  give  time  for 
the  production  of  a  thing  essential  to  the  proof  deposited  at 
a  distance.  R.  v.  Wenbom,  6  Jurist,  267.  And  on  a  trial 
for  murder  before  Maule,  J.,  at  York,  1848,  after  the 
opening  address  of  the  ooimsel,  it  was  discovered  that' in 
oonseqaence  of  the  detention  of  the  railway  train,  the  wit- 
niiMCS  for  the  prosecution  had  not  arrived  in  the  city,  the 
trial  was  adjourned,  the  jury  were  locked  up,  a  fresh  jury 
was  called  into  the  box,  and  another  case  was  proceeded 
with."  B.  V.  Foster,  S,  C.  &  K.,  201.  Now  will  it  be 
believed  that  in  neither  of  these  oases  was  there  any  ad- 
joomment  at  all ;  but  merely  a  temporary  suspension  of 
the  trial  for  an  hour  or  two  ;  the  prisoner  being  carefully 
kept  in  the  dock  in  orAei  to  mark  more  clearly  that  there 
was  no  adjournment,  but  that  the  trial  was  still  going  on  ; 
all  the  ju(%es  being  of  opinion  that  there  could  be  no  ad- 
joomment  for  such  purpose,  and  no  adjournment  having 
ever  taken  place  in  a  criminal  trial,  except  for  necessary 
lest,  and  from  actual  physical  necessity.  In  the  one  case 
the  trial  was  suspended  for  an  hour  or  two  where  a  dooa- 
Bent,  accidentally  left  behind  in  the  assize  town,  was  being 
fetched ;  and  in  the  (Aher  case  the  same  coarse  was  taken 
to  allow  time   for  the  arrival  of  a  witness  accidentally 


delayed  by  the  lateness  of  a  railway  train.  That,  as  in  both 
cases  there  was  a  very  "  brief  "  suspension  of  the  trial  on 
account  of  an  accident,  and  in  no  other  case  was  there  any 
adjournment  at  alL  In  a  note  to  the  report  in  the  Jurist 
attention  is  called  to  this,  and  it  is  stated  that  the  same 
course  is  frequently  taken  at  the  Old  Bailey.  So  that  even 
although  there  was  no  adjournment,  the  propriety  of  a  sus- 
pension of  a  trial  was  doubted,  and  Mr.  Justice  WiUes  and 
Mr,  Justice  Wigbtman  denied  it.  (Re  Tempett,  1  Foster 
and  Finlason,  Me  Fitzgerald  3  Foster  and  Finlason)  and  it 
was  even  denied  in  civQ  cases,  prior  to  the  Common  Law 
Procedure  Act,  1854  (vide  Finlason's  Common  Law 
Procedure  Acts).  Yet  we  have  it  stated,  in  Archibald's 
Criminal  Practice,  edited  by  Welsby  that  it  was  settled  law 
that  a  criminal  trial  might  be  adjourned  in  order  to  obtsdn 
evidence,  whereas  all  the  authorities  clearly  show  that  a 
trial  could  not  be  adjourned,  and  coold  only  be  suspended 
for  a  portion  of  a  day,  on  account  of  accident,  and  that  even 
this  was  always  doubted.  This  is  the  way  in  which  text 
books  are  edited,  even  those'  which'  bear  the  names  of 
eminent  men.  The  truth  is,  however,  that  such  men  are 
often  just  those  who  have  no  time  to  edit  books,  and  have 
to  leave  the  editing  to  pupils  or  young  assistants.  Thus  it 
was  with  men  like  the  late  Mr.  Welsby,  whose  practice  was 
enormous,  and  could  not  afford  time  to  edit  books.  The 
publishers  got  a  great  name,  and  that  ttos  enough  to  secure 
the  book  a  good  sale,  but  in  truth,  the  book  was  edited  by 
some  young  man  who  did  not  know  enough  of  law  to  know 
the  distinction  between  a  suspension  of  a  trial  and  an  ad- 
journment, and  BO  he  abstracted  the  cose  according  to  his 
own  erroneous  ideas  upon  the  subject.  Tbis  is  how  an 
enormous  quantity  of  loose  or  bad  law  gets  into  the  minds  of 
men,  and  when  it  is  once  in  their  minds  it  is  difficult  to  get 
it  out  of  them,  and  this  bad  law  gets  at  last  confirmed  from 
the  bench. — The  La/w  Magazine. 


BANKERS  AS  BAILEES. 


We  have  often  had  occasion  to  consider  the  position  of 
bankers  as  bailees  of  property  belonging  to  their  customers ; 
and  the  two  leading  cases  of  Gihlin  v.  MacmuUen,  38  L.  J. 
Rep.  (K.B.),  P.  O.  26,  and  In  re  The  United  Service  Company, 
exparte  Johnson,  40  L.  J.  Rep.  (v.s.),  Chan.  286,  determine 
exactiy  tinder  what  circumstances  bankers  are  and  are  not 
liable  to  indemnify  bailors  against  the  loss  of  goods.  The 
correlative  rights  of  bankers  as  against  property  deposited 
with  them  by  their  customers  are  explained  and  illustrated 
by  a  case  reported  in  the  March  number  of  our  Reports 
(Leete  v.  Martin,  43  L.  J.  Rep.  (s.s.)  Chan.  193).  In  that 
case  Mr.  Leese,  a  share  and  stockbroker,  had  a  banking 
account  with  the  defendants,  and  used  from  time  to  time  to 
borrow  money  of  them  upon  share  certificates  and  like 
securities  deposited  by  him  with  them  for  the  specific 
purpose  of  obtaining  loans.  Besides  such  securities  as  theae^ 
Mr.  Leese  also  kept  certain  boxes  for  safe  and  convenient 
custody  at  the  defendants'  banking-house.  Mr.  Leeee  kept 
the  keys  of  these  boxes,  and  had  access  to  them  at  all  times, 
changing  their  contents  as  he  pleased.  The  bankers  never 
knew  what  was  in  these  boxes,  and  there  was  no  suggestion 
that  any  advances  were  ever  made  to  Mr.  Leese  on  the 
specific  security  of  these  boxes.  Mr.  Leese  became  a 
lunatic,  and  his  committee  applied  to  the  bankers  for  the 
boxes ;  but  the  delivery  was  refused  on  various  grounds, 
with  some  of  which  we  need  not  now  concern  ourselves. 
But  one  of  the  objections  to  their  delivery  was  that  the 
bankers  claimed  a  lien  on  them  for  moneys  then  due  from 
Mr.  Leese  to  the  bank.  They  alleged  that  during  all  the 
time  that  Mr.  Leese  had  access  to  the  boxes,  and  removed 
or  changed  the  contents,  the  balance  against  him  was  fully 
covered  by  specific  securities.  But,  as  there  was  at  the  last 
an  uncovered  balance,  they  churned  a  right,  in  virtue  of  a 
custom  in  banking,  to  retain  the  boxes  and  their  contents 
as  security  for  the  overdrawn  accotmt.  It  must  be  confessed 
that  this  is  a  startling  claim.  Persons  who  send  their  plate, 
jewels,  title^leeds,  debentures,  or  certificates  to  their  bankers 
for  safe  custody,  and  for  safe  custody  only,  would,  according 
to  this  doctrine,  be  in  a  very  peculiar  position.  If  they  got 
into  their  bankers'  debt,  the  goods  so  deposited  could  be 
held  as  security.  On  the  other  hand,  they  would  have  no 
redress  if  these  same  goods  were  destroyed,  stolen,  or  lost. 
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In  fact  the  banlcer  would,  in  one  event,  claim  to  be  a  bailee 
for  his  own  advantage ;  in  the  other  a  mere  gratuitous 
bailee.  It  is  true  that  bankers  have  a  lien  on  the  property 
of  customers  coming  into  their  possession  as  bankers.  But, 
in  the  principal  case,  the  boxes  were  left  at  the  bank  as  a 
'  mere  place  of  safe  and  convenient  deposit ;  which  is  a  veiy 
different  thing  from  property  coming  into  the  possession  of 
bankers  in  the  ordinary  course  of  their  business  as  such. 
The  Vice-Chanoellor  had  no  difficulty  in  overruling  the 
defendants'  claim  to  a  lien  under  the  circumstances  of  the 
case.  Probably  the  banking  community  will  rejoice  quite 
as  much  as  the  public  at  this  decision ;  for  perfect  confidence 
IB  the  foundation  of  sound  relations  between  bankers  and 
customers,  and  the  claim  put  forward  in  this  case  was  hardly 
conducive  to  that  desirable  state  of  things. — The  Law 
Journal. 


TENANT-EIGHT. 


No  class  of  claims  require  more  attentive  analysis  and 
examination  than  those  advanced  under  the  name  of  tenant- 
right,  and  none  are  approached  usually  with  more  confusion 
of  thought.    The  great  cause  of  the  obscurity  which  sur- 
rounds them   is  the    ambiguity    of    the  principal    terms 
employed.     Few  words  are  used  so  constantly  as  if  they 
always  meant  the  same  thing,  and  few  in  fact  mean  so  many 
things,  as    "landlord"  and    "tenant."     It  cannot  be  too 
often  repeated  that  when  the  relation  between  the  landlord 
and  the  occupier  of  laud  is  determined  otherwise  than  by 
contract,  they  are  in  reality  sharing  the  proprietorship  of 
the   soil   between  them.     There  is   nothing  intermediate 
between  the  division   of  the  produce  of  the  soil   on  the 
footing  of  oo-ownership  and  its  division  on  the  footing  of 
agreement.     If,  then,  tenant-right  exists  anywhere,  and  is 
recognized  by  law,  it  is  a  form  of  property,  and  just  as  much 
entitied  to  protection  as  any  otber  kind  of  property.     If 
there  is  a  propoital  to  create  it  by  legislation  where  it  has 
not  existed  heretofore,  it  is  a  proposal  to  take  away  a  por- 
tion of  one  man's  property  and  to  confer  it  on  another ;  and 
accordingly  those  who  propose  it  must  be  prepared   to 
grapple  with  the  enormous  weight  of  premunption  which 
there  is  against  any  suggestion  of  the  kind.     It  l^  the  more 
necessary  to  state  this  distinctly  because  the  arguments  of 
old-fashioned  political  economists,  who  for  the  most  part 
object  to  tenant-right,  whether  old  or  new,  are  not  only 
rather  weak,  but  not  a  little  dangerous.     They  are  accus- 
tomed  to   say   that  the  attempt  to  protect  one  class  of 
tenants  against  the  competition  of  all  persons  who  wish  to 
obtain  land  by  agreemeotmust  necessarily  defeat  itself,  justas 
the  endeavour  to  force  trade  into  particular  channels  by  fiscal 
laws  notoriously  failed  in  the  days  of  Protectionism.     It  is 
a  sufficient  ansvier  to  this  reasoning  that  tenant-right  exists 
over  the   largest  part  of   the   world,   and   the    assertion 
accordingly  that  the  attempt  to  create  it  is  futile  becomes  a 
paradox   in   the  face  of  facts   not  difficult   to   ascertaiiL 
i'utting  aside  the  United  States,  in  which  there  is  practi- 
cally no  such  thing  aa  agricultural  tenancy,  there  is  no  part 
of  ib»  world  except  the  British  Islands  and  the  countries 
once  included  within   the  territories  of  the  first  French 
Bepublic  and  first  French  Empire,  in  which  tenants  with 
tenant-right  are  not  found,  and,  indeed,  in  which  they  do 
not  largely  outnumber  tenanta-at-will.    They  are  found  in 
crowds  in   countries   quite   as   close   to  us   as  Italy   and 
Germany.    They  are,   in  fact,   persons  enjoying  a  joint 
ownership  with  the  so-called  proprietor,  and  the  proposition 
that  their  existence  is  inconsistent  with  the  operation  of 
natural  causes  is  the  same  thing  as  the  assertion  that 
property  cannot  exist  except  under  the  forms  in  which  it  is 
most  familiar  to  Englishmen.     When,  moreover,  the  same 
school  of  writers  and  thinkers  insist  that  tenants  of  this 
class  cannot  be  protected  against  the  pressure  of  a  popula- 
tion ontside  eager  for  land,  their  argument  becomes  not 
merely  unconvincing,  but  dangerous.     Why  should  the  pres- 
sure be  exclusively  confined  to  this  peculiar  form  of  property, 
and  why  should  it  stop  short  of  becoming  an  undisguised 
demand  for  a  system  of  pure  Communism !    The  political 
economists  who  declare  against  tenant-right  as  such  may  in 
fact  be  suspected  of  tacitly  assuming  that  some  kinds  of 
property  ixe  more  sacred  than  others,  and  that  an  especial 


sacredness  attaches  to  those  forms  of  ownership  which 
occur  most  frequently  in  the  British  Islands.  No  more 
indefensible  position  could  be  taken  up,  and  the  probable 
sources  of  the  misconception  are,  first  of  all,  the  curiously 
limited  knowledge  of  the  economical  facts  spread  over  the 
world  aa  a  whole  which  was  possessed  by  tjie  founden  of 
English  political  economy,  and,  next,  the  unfounded  impres- 
sion that  the  terms  "  landlord  "  and  "  tenant "  can  only  be 
employed  with  propriety  of  the  parties  to  a  commercial 
bargain  for  the  use  of  land,  or,  if  employed  otherwise,  to  be 
only  so  employed  by  a  distortion  of  language. 

The  truth  is  that  the  important  distinction  is  not  between 
tenants  with  tenant-right  and  tenants-at-will,  but  between 
old  tenant-right  and  new  tenant-right.     It  should  be  clearly 
understood  that   tenant-right  is  in  itself  neither  good  nor 
evil,  but  that  to  create  it  where  it  did  not  exist  before  is  to 
create  a  new  kind  of  property— a  feat  which  can  only  be 
performed  at  the  expense  of  the  old  proprietors.     What  the 
new  tenant-right  members  for  Ulster  really  demand  is  a 
point  rpon  which  the  English  public  is  as  yet  very  imper- 
fectly informed.     They  are  sometimes  described  as  merely 
asking  for  the  elucidation  of  a  legal  definition,  a  request  so 
modest  as  to  be  extremely  suspicious.    The  causes  of  their 
Boocess  are,  in  fact,  very  much  of  a  mystery,  and  it  is  one  of 
those  surprises  which  Ireland  has  in  store  for  us  that  the 
southern  counties,  which  got  comparatively  little  out  of  the 
Laud  Act,  should  elect  a  host  of  persons  to  represent  a 
purely  sentimental  grievance  ;  while  the  northern  counties, 
where  the  farmer  was  supposed  to  have  obtained  all  that  he 
could   desire,    thrust  aside  a   number   of   gentlemen  who 
accurately  reflected  the  religions  opinions  of  the  constituen 
cies  to  replace  them  by  others  who  are  to  press  Parliament 
very  strongly   for  something  or    other    which   they   call 
tenant-right.     The  introduction  of  this  element  into  the 
new  Parliament  is,  however,  important  only  in  so  far  as  it 
may  help  to   stimulate  the  strange  English   demand  for 
tenant-right,  which  is  not  unrepresented  on  the  Conserva- 
tive side  of  the  House  of  Commons.    Mr.  Disraeli,  in  one  of 
his  recent   speeches  in  Buckinghamshire,    dwelt  on    the 
interest  which  he  took  in  the  Bill  which  bore  the  names  of 
Messrs.  Howard  and  Read,  and  suggested  as  an  admissible 
compromise  of  the  question  it  raised  that  two  years'  notice 
to  quit  should  be  required  for  the  termination  of  a  tenancy 
in  lieu  of  the  present  period.     The  suggestion  is  one  which 
may  very   reasonably-  be   considered,    particularly   if   the 
change  be  confined  to  the  arrangements  between  landlord 
and  tenant  which  the  law  prescribes  in  the  absence  of  any 
express  agreement  between  them.     If,  however,  the  new- 
rule  is  to  override  contracts,  the  advantage  conferred  on  the 
tenant  will  be  obtained  by  a  diminution  of  the  landlord's 
proprietorship  ;  and,  though  it  is  not  to  be  set  aside  at  once 
as  inadmissible,   it  ought  distinctly  to  be  discussed  as  a 
substantial  alteration  of  the  law  of  property.     The  border- 
line between  the  two  modes  of  deijing  with  this  class  of 
subjects  is  at  once  passed  when  the  power  of  contracting 
oneself  out  of  a  given  set  of  arrangements  is  overridden. — 
PaU  MaU  Oazette. 


PASSENGERS'  LUGGAGE. 
Two  County  Court  Judges  have  very  recently  given 
decisions  on  the  vexata  qucutio  of  passengers'  luggage.  At 
Liverpool,  Mr.  J.  F.  Collier  was  called  upon  to  decide  the 
case  of  Bailey  v.  Lancatkirt  and  Yorlaliirt  SaUvmy  Com- 
pany. There  the  passenger  had  in  his  portmanteau,  which 
was  sent  to  the  wrong  station,  and  so  detained  for  a  week, 
a  number  of  sheets  of  paper  in  the  nature  of  samples  or 
patterns  for  his  use  as  salesman  for  a  commercial  firm  ;  also 
his  journey  accounts  and  account  books.  His  HoNOCB,  after 
citing  several  cases,  said  that  he  thought  the  line  must  be 
dra,wn  between  articles  intended  for  personal  use  and 
articles  cozmected  with  trade  or  commerce,  adding  that  it 
would  be  a  great  strain  upon  the  ordinary  interpretation  of 
words  ajid  upon  common  sense  to  hold  that  a  company, 
contracting  to  carry  a  man  and  his  ordinary  luggage,  con- 
tracted to  carry  samples  which  might  be  of  almost  pricelem 
value,  and  account  books  the  loss  of  which  could  hardly  be 
compensated  by  money.  His  Honoub,  therefore  held,  that 
the  samples  and  accounts  did  not  come  within  the  definition 
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of  ordinary  or  peraooal  laggage,  tod  bo  found  a  verdict  for 
the  oompsny. 

In  the  Wi^an  Coonty  Court,  in  the  case  of  Turner  -v. 
Xoiufon  and  North  Watem  Raihmy  Company,  the  plaintiff 
daimed  damagea  for  the  lou  of  a  hamper,  oontaining  a 
quantity  of  glass  and  other  things,  intended  as  presents  to 
friends  at  Wigan.  The  plaintiff  took  the  hamper  to  the  station 
at  Stamford,  intending  it  to  be  carried  as  personal  luggage. 
It  «•>  admitted  by  the  plaintiff  that  punch-bowls  and  wine- 
glaaws  were  not  personal  luggage,  but  the  contention  was 
that  a  hamper  in  itself  is  not  an  ordinary  receptacle  for  per- 
sonal loggage,  and  that  the  words  "  glass  with  care"  upon 
the  direction  were  eqiuvalent  to  notice  to  the  company  that 
the  hamper  contained  something  different  from  ordinary 
luggag»;  so  that  if  the  company  chose  to  allow  such  articles 
to  be  taken  as  personal  luggage,  with  such  knowledge  or 
Dotioe  of  their  nature,  they  must  be  taken  to  have  waived 
the  fsotection  al  the  law  and  so  to  have  incurred  liability  as 
common  carriers  and  insurers  for  the  loss  of  the  goods.  The 
learned  Judge  relied  upon  the  words  of  Baron  Parke,  in  the 
Great  Northern  AuVway  Company  v.  Shepherd,  8  Ezch.  30. 
The  learned  baron  there  said  : — "  In  this  case  nine-tenths  of 
tiie  articles  were  of  the  description  of  merchandise.  If  the 
plaintiiT  had  carried  these  articles,  or  bad  packed  them  in  the 
du^M  of  merchandise,  so  that  the  company  might  have 
known  what  they  were,  and  they  had  chosen  to  treat  them  as 
penonal  luggage,  and  carry  them  without  demanding  any 
extra  remuneration,  they  would  have  been  responsible  for 
the  kwa" — Lav  Journal. 


THE  LIABILTTT  OF  AN  EXECUTION  CKEDITOR 
TO  REFUND. 

A  creditor  before  resolving  to  sue  out  execution  against 
the  goods  of  a  trader-debtor  for  a  sum  exceeding  £50, 
should  read,  mark,  and  inwnnlly  digest  the  decision  arrived 
at  by  Lord  Justice  Mellish,  on  the  20th  ult ,  in  Bx  parte 
TUlart,  re  Rcgert,  In  that  case  a  creditor  whose  debt  ex- 
ceeded £S0,  purchased  of  the  sheriff  the  goods  seized  in 
exeeation,  and  the  sheriff  after  retaining  the  purchaser's 
cheqoe  for  fourteen  days,  in  compliance  with  the  87th 
section  of  the  Act  of  1869,  returned  the  cheque  to  the 
creditor  at  the  end  of  that  period.  Within  six  months  after 
the  aale^  a  petition  for  adjudication  of  bankruptcy  against 
the  debtor  was  presented,  on  which  he  was  declared  bank- 
rupt. The  registrar  considering  that  the  5tb  sub-section  of 
suction  6  of  the  Act  rendered  the  seizure  and  sale  so  followed 
by  adjadiction,  an  act  of  bankruptcy,  ordered  the  creditor 
to  give  up  the  goods  to  the  trustee.  Lord  Justice  Mellish 
Iwld  that  the  creditor  was  entitled  to  the  goods  by  virtue 
of  Us  purchase,  but  that  he  must  refund  the  purchase 
mcney.  This  is  a  startling  result '  We  do  not  say  that  on 
the  tme  and  fair  method  of  construing  the  Act  of  1869, 
tha  resnlt  is  not  a  logical  consequence  of  the  language  used. 
We  do,  however,  say,  'that  it  is  impossible  to  read  carefully 
the  87th  section  without  feeling  that  it  could  never  have 
been  the  intention  of  the  Legislature  that  a  creditor,  fairly 
and  honestly  pursuing  his  legal  remedies,  was  to  have  hu 
eomroon  law  rights  under  an  execution  interfered  with  to 
any  greater  extent  than  was  expressly  provided  for  by  the 
section  ;  viz.,  that  the  sheriff  should  refrain  from  paying  over 
the  praoeeda  of  the  sale  for  fourteen  days,  in  order  that  an 
opportanitj  might  be  aflbrded  for  the  presentation  of  a  peti- 
tion in  bankruptcy.  If  it  bad  been  intended  that  the  right 
of  the  creditor  should  not  be  absolute  at  the  end  of  the  four- 
teen days,  or  at  all  events  as  soon  as  the  money  was  paid 
over  by  the  sheriff,  it  is  most  difiBoult  to  understand  why 

~i  a  period,  instead  of  the  period  of  six  months  mentioned 
on  6,  should  have  been  arbitrarily  fixed  ;  and  if  such 
!  not  the  intention,  nothing  could  have  been  easier  than 
to  have  provided  that,  notwithstanding  payment  to  the 
creditor,  his  right  should  not  be  absolute,  but  on  the  con- 
trary, should  be  defi»ted,  if  an  adjudication  should  take  place 
witfnn  twelve  months,  founded  on  a  petition  presented  within 
■X  months  firom  the  time  of  the  salei  If  for  six  months  the 
cnditar  was  intended  to  remain  in  a  state  of  doubt  and 
meertainty  whether  in  consequenos  of  the  possibility  of  a 
petitian  for  adjudication  being  subsequently  presented 
against  his  debtor  he  aright  not  have  to  refund,  some  dear 


intimation  of  the  design  of  the  Legislature  should  have  been 
furnished,  in  order  that  the  creditor,  instead  of  dealing  with 
the  money  recovered  as  bis  own,  might  as  a  prudent  man 
place  it  to  a  suspense  account.  We  observe  that  the  Lord 
Justice  attached  considerable  weight  to  the  argument  that 
it  would  be  anomalous  to  allow  validity  to  the  ssje,  the  font 
et  origo  mali,  which  is  declared  by  the  statute  to  be  an  act  of 
bankruptcy,  and  which  defeats  by  relation  all  subsequent 
transaotions  between  the  bankrupt  and  persons  affected  with 
notice  ;  and  also  to  the  argument  that  whereas  section  73 
of  the  repealed  satute  of  1861  expressly  afiSrmed  the  rights 
of  the  execution  creditor,  the  Act  of  1869  is  silent  on  the 
point.  We  by  no  means  wish  to  underrate  the  force  of 
these  argnments,  though  ve  are  far  from  satisfied  that  they 
are  sufficient  to  outweigh  other  opposing  considerations. 
However  the  judicial  results  may  be  arrived  at,  we  confess 
that  it  does  appear  to  us  monstrous  that  a  judgment-creditor, 
whose  common  law  rights  have  been  expressly  suspended 
for  fourteen  days  by  the  87th  section,  should,  after  experi- 
eucing  probably  much  trouble  and  delay  in  recovering  what 
he  very  naturaUy  must  look  upon  as  his  own  money,  be  ex- 
posed to  the  action  of  a  piece  of  legal  mechanism  in  the 
nature  of  a  trap,  by  which  after  the  interval  of  man^  months 
ha  is  to  be  called  upon  and  compelled  to  refund  it.  We 
regret  that  a  question  of  this  magnitude  and  difficulty  should 
be  decided  on  appeal  by  a  single  Judge — however  emi- 
nent— The  LoM  Timet. 


THE  LAW  CLERKS'  ASSOCIATION. 

CHur  Babon  Palli& 

A  general  meeting  of  this  Association  was  held  last  Mon- 
day evening  at  212  Great  Brunswick-street.  It  was  very 
numerously  attended,  and  amongst  those  present  were 
Messrs.  Dowling,  Pride,  Norman,  M'Dermott,  Matony 
Dillon,  Fitzwilliam,  Pigot,  Clarke,  Flanagan,  and  Horan 
Vice-president  Dowling  took  the  chair  at  half-past  eight 
o'clock.  The  minutes  of  the  preceding  meeting  having  been 
confirmed,  and  a  resolution  passed  in  favour  of  engaging 
permanent  rooms  for  a  library  and  a  legal  debating  society, 
Mr.  Flanagan  moved — "  That  the  Associated  Law  Clerks  of 
Ireland  do  tender  their  respectful  congratulations  to  the 
Right  Hon.  C.  Palles,  on  his  well-deserved  elevation  to  the 
high  office  of  Chief  Baron  of  the  Court  of  Exchequer."  He 
stated  that  he  had  observed  the  career  of  this  eminent  man 
in  all  its  stages  at  the  bar — as  a  j  nnior  counsel  springing  into 
practice,  and  subsequently  as  Queen's  Counsel,  and  Solicitor 
and  Attorney-General,  and  in  each  of  these  positions  he 
found  him  the  self-same  courteous  gentleman.  Mr. 
Norman  seconded  the  resolution  in  a  few  appropriate  words. 
The  Vice-president  put  the  resolution,  which  was  carried 
nan.  con.  amidst  considerable  applause.  On  the  motion  of 
Mr.  Malony,  the  Secretary  was  directed  to  forward  a  copy 
of  the  resolution  to  the  Chief  Baron.  The  meeting  shortly 
afterwards  adjourned. 


Ei,BOnoir  Pbtitiovb. — By  the  Parliamentary  Elections 
Act  (SI  ft  82  Vict.,  c.  126)  a  petition  against  a  member 
must  be  presented  at  the  Rule  Office  of  the  Common  Pleas 
within  twenty-one  days  after  the  return  has  been  made  to 
the  Clerk  of  the  Crown  in  Chancery,  and  if  it  alleges  cor- 
rupt practices  and  payment  since  the  return  in  pursuance 
of  such  corrupt  practices,  then  the  petition  must  be  pre- 
sented within  twenty-eight  days  of  such  payment.  At  the 
time  the  petition  is  lodged,  or  within  three  days,  security 
must  be  given  for  £1,000  to  pay  costs  or  the  deposit  of  the 
money  be  mada 

Local  GovsBirnHT  Boabd. — Mr.  Edward  J.  Browne, 
First  Class  Clerk,  Local  Government  Board,  has  been  pro- 
moted to  the  office  of  Auditor ;  Mr.  Arthur  M'Hugh,  Second 
Class  Clerk,  has  been  promoted  to  the  place  on  First  Class, 
thus  vacated  ;  while  Mr.  Martin,  Senior  Third  Class  Clerk, 
has  been  promoted  to  Second  Class.  The  increased  duty 
imposed  under  the  Local  Government  Act  rendered  it  neces- 
sary to  increase  the  auditors  from  six  to  seven,  of  whom  five 
have  been  promoted  from  the  Central  Office.  The  salary 
is  £700. 
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NOTES  OF  ENGUSH  DECISIONS. 

[From  the  La»  IVmei.J 

Pabthbbsbif — ^Bahkbuptot  or  oki  Fabthbb — Salb  ov 
Book  Debts  and  Goodwiu  bt  Pbivatb  Coktbaot. — The 
72Dd  aeotion  of  the  Bankruptcy  Act,  1869,  gives  the  Court 
of  Bankroptcy  a  very  large  authority  to  decide  such  ques- 
tions as  it  may  be  found  necessary  or  convenient  to  deter- 
mine for  the  proper  purpose  of  administration  in  bankruptcy, 
but  it  does  not  enable  the  Court  of  Bankruptcy  to  draw 
oompuJsorily  within  the  sphere  of  its  jurisdiction  property, 
or  the  owners  of  property,  not  vested  in  the  assignee,  and 
not  originally  subject  to  the  administration  in  bankruptcy. 
In  1864  a  decree  was  made  in  a  snit  for  the  diisolntiun  of 
a  partnership,  by  which  it  wss  ordered  that  the  partnership 
business  should  be  sold  by  public  auction.  In  the  following 
year  one  of  the  partners  was  adjudicated  bankrupt.  In  1869, 
no  sale  having  been  made  nnder  the  decree,  the  assignee  of 
the  bankrupt  partner  agreed  to  sell  his  share  in  the  business 
to  the  other  partners,  and  the  agreement  was  carried  into 
effect  under  an  order  of  the  Court  of  Chancery.  On 
application  to  the  Court  of  Bankruptcy  by  newly  appointed 
asdgtiees  of  the  bankrupt  partner  to  set  aside  the  sale  on 
the  ground  of  alleged  fraud  :  Held  (reversing  the  decision 
of  the  Chief  Judge  in  Bankruptcy),  Uiat  the  alleged  fraud 
was  not  proved,  but  that  if  the  sue  of  the  bankrupt's  share 
of  the  partnership  assets  was  set  aside,  the  Court  of  Bank- 
ruptcy would  have  no  power,  under  the  72nd  section  of  the 
Act  of  1869,  to  work  out  the  decree  in  the  Chancery  suit 
for  the  sale  of  the  «hole  partnership  business,  including  the 
shares  of  the  solvent  partneiB.  Held,  also,  that  the  book 
debts  and  goodwill  of  a  dissolved  partnership,  of  which 
only  one  partner  is  bankrupt  and  the  others  continue 
solvent,  are  not  assets  dixtributable  in  the  bankruptcy,  and 
that  the  sale  of  the  bankrupt's  share  in  snob  property  is 
not  a  sale  of  "  book  debts  or  goodwill "  within  the  meaning 
of  the  137th  section  of  the  Bankruptcy  Act,  1861,  and  that 
there  is  nothiog  in  that  provision  to  prevent  the  assignee  of 
the  bankrupt  partner  from  selling  the  bankrupt's  share  by 
private  contnict  without  the  sanction  of  the  Court  of 
Bankrupt*^  :  (Jfauie  v.  Dwoit,  29  L.  T.  Bep.  N.  a  757. 
Chan.) 

Pabthbbship — Sepabate  Adjudication  in  ENotAND — 
BDBSKqnEirr  joint  Adjcdioation  in  Ibeland — Joint  Ab- 
BETB  in  Eholaiid. — Two  partners  carried  on  business  in 
England  and  Ireland.  One  of  the  partners  executed  an 
assignment  in  England  for  the  benefit  of  his  creditors,  and 
was  afterwards  adjudicated  a  bankrupt  in  England.  Some 
of  the  joint  estate  of  the  partners  came  into  the  hands  of 
the  trustees  of  the  deed,  who  sold  it,  and  the  proceeds  of 
sale  were,  nnder  the  order  of  the  Court,  deposited  in  a  bank 
in  the  joint  names  of  the  trustees  of  the  deed  and  the 
trustee  in  the  bankruptcy.  Before  this  was  done,  a  joint 
adjudication  of  bankruptcy  had  been  made  against  the  two 
partners  in  Ireland.  On  an  application  by  |the  Irish  as- 
signees of  the  joint  estate  to  have  the  proceeds  of  sale 
paid  over  to  them :  Held,  that  the  trustee  under  the 
separate  adjudication  in  England,  and  the  assignees  under 
the  joint  adjudication  in  Ireland,  were  tenants  in  common 
of  the  joint  assets,  and  that  the  latter  had  no  better  title  to 
the  proceeds  of  the  sale  in  question  than  the  former.  And 
the  application  was  refused  on  that  groand,  and  also  on  the 
ground  of  convenience,  as  the  greater  number  of  the  joint 
creditors  lived  in  England  and  wished  the  fund  in  question 
to  remain  in  this  country  :  i^Kr.  parte  jama;  re  O'Starden, 
29  L.  T.  Rep.  N.  S.  761.    Chan.) 

TBE8FA88  OV  liAHS — ^NOTIOI  TO  QDTT  PAST  OF  DeKISED 

Pbehisbs.— Defendant  leased  about  twenty  acres  of  land 
for  five  years,  at  a  yearly  rent,  from  the  owner,  in  fee 
riniple,  under  a  memorandum  of  agreement,  and  immedi- 
ately afterwards  sub-let  about  six  acres,  part  of  the 
premises,  to  another  person  on  a  yearly  tenancy.  At  the 
conclusion  of  the  term  defendant  continued  possession  of 
the  whole,  and  during  the  first  year  after  the  term  expired 
the  lessor  conveyed  to  the  pUintiS  the  six  acres  which  the 
defendant  had  sub-let,  and  agreed  with  the  plaintiff,  but 
without  the  consent  of  the  defendant,  as  to  the  amount  of 
rent  to  be  apportioned  to  this  part  of  the  premises  out  of  the 


rent  which  the  defendant  paid.  Although  notice  of  the 
conveyance  and  agreed  apportionment  of  rent  was  after- 
wards given  to  defendant,  he  never  recognized  plaintiff  at 
his  landlord,  but  continued  to  4>ay  rent  for  the  whole 
premises  to  his  lessor,  who  handed  over  the  agreed  portion 
to  plaintiff  Plaintiff  gave  defendant  notice  to  quit  the 
sub-let  premises  six  months  before  the  expiration  of  a 
year's  tenancy  ;  and  the  defendant  forwarded  this  notice, 
with  a  further  notice  to  quit  from  himself,  to  his  sub-tenant. 
At  the  end  of  the  year  the  sub- tenant  gave  up  possession  of 
his  premises  to  plaintiff,  but  the  defendant  wrote  to  the 
latter  claiming  to  hold  the  same  as  tenant  to  the  original 
lessor,  and  requiring  possession.  Defendant  then  did  certain 
acts  upon  iha  premises  which  had  been  in  his  sub-tenant's 
occupation,  for  which  plaintiff  brought  this  action  of  tres- 
pass. Held,  that  plaintiff's  notice  to  defendant  to  quit 
part  only  of  the  premises  demised  to  him  was  invalid  ;  that 
his  passing  on  the  notice  to  his  tenant  did  not  preclude  bis 
disputing  it ;  and  that  the  action  could  not  be  maintained  : 
(Prince  v.  Evant,  29  L.  T.  Rep.  N.  S.  835.    Q.  B.) 

Ejboiiient-^-Pabol  Etidinob  of  Boundabibb — In  1861 
Buigess  Plowman,  a  common  predecessor  in  title  of  both 
plaintiff  and  defendant,  being  possessed  of  27  rods  of  land, 
•onveyed  to  the  defehdant's  predecessor  in  title  "all  that 
piece  of  garden  ground,  containing  by  estimation  20  rods, 
bounded  on  the  south  by  other  land,  or  garden  ground 
belonging  to  the  said  Burgess  Plowman."  In  1866  the 
same  Burgess  Plowman  conveyed  the  residue  of  the 
property  to  the  plaintiff's  predecessor  in  title,  describing  it 
as  "  IS  rods,  more  or  less ;"  the  result  being  that  if  the 
measurement  of  the  deed  of  1861  was  accurate,  the  de- 
fendant took  nnder  it  12  rods  instead  of  20,  while,  if  the 
measurement  of  the  deed  of  1866  was  accurate,  the  plaintiff 
took  under  it  7  rods  instead  of  15.  The  plaintiff  brought 
ejectment  for  the  8  rods  in  dispute.  Held,  that  the  parol 
evidence  of  Plowman  was  admissible  to  show  that  be  had 
conveyed  12,  and  not  20,  rods  by  the  deed  of  1861  : 
{Jarvey  v.  Styring,  29  L.  T.  Rep.  N.  a  847.     Ex.) 

LlOENBINO  AOT — StJPPLTUtO  BeEB  TO  A  COICSTABLB  ON 
DUTT. — Sect  16  of  the  Licensing  Act,  1872  (35  &  36  Vict., 
c.  74)  enacts  that  "if  any  licensed  person  .  .  .  supplies 
any  liquor  or  refreshment,  whether  by  way  of  gift  or  sale,  to 
any  constable  on  duty,  unless  by  authority  of  some  superior 
officer  of  such  constable,"  he  shall  be  liable  to  a  penally. 
The  servant  of  a  licensed  persim  having  supplied  to  a  con- 
stable in  uniform  and  on  duty,  a  certain  quantity  of  brandy 
in  the  ordinary  course  of  business  :  Held,  that  the  master 
was  liable  to  the  penalty  imposed  by  the  statute,  personal 
knowledge)  on  the  part  of  the  master  not  being  necessary  to 
constitute  the  offence  :  {UuUins  v.  CoUint,  29  L.  T.  Rep. 
N.  S.  838.     Q.  B.) 

Will — Estates  of  Tbubtebs — ^Pathbrt  of  Dbbts — 

RdLES     OF     COHSTBUOTION — COMTIMOBNT     RBMAINDBBS 

Deobee. — J.  C,  by  will,  in  1827,  devised  freeholds  to 
trustees,  their  heim,  and  assigns,  and  to  the  survivor  of 
them,  and  his  or  her  heirs,  upon  trust  that  they 
and  their  heirs,  and  the  survivor  of  them,  and  bis 
or  ber  heirs,  should  stand  seised  thereof  during  the 
life  of  W.  C,  and  also  until  tiie  testator's  debts  were 
paid,  upon  trusts  to  set  and  let  the  same,  and  to  apply 
the  rents  and  profits,  and  the  value  of  the  timber,  in 
discharge  of  debts,  and  then  for  W.  C.  for  life,  and  then 
and  after  the  debts  were  paid,  for  the  heirs  of  tjie  body  of 
W.  C-,  with  remainder  to  his  own  heiis.  In  1830,  the 
debts  having  been  paid,  the  trustees  conveyed  to  W.  C.  for 
life.  In  1838  W.  C.  suffered  a  recovery.  Be  subsequently 
mortgaged  to  the  defendant  in  fee.  Upon  a  bill  filed  to 
have  it  declared  that  the  conveyance  of  the  life  estate  by  the 
tmatees  was  a  breach  of  trust,  and  that  the  defendant  was 
a  trustee  for  the  plaintiff,  a  son,  and  heir-at-law,  of  W.  C.  : 
Held  (disapproving  the  decision  of  Lord  Rorailly  in  GoUier 
r.  M'Sean,  34  Beav.  426),  that  the  trustees  took  an  estate 
of  freehold  ;  that  the  devise  to  them  "  and  their  heirs  "  gave 
a  fee  simple,  unless  something  appeared  by  the  will  to  cut  it 
down  ;  that  it  is  not  to  be  cut  down  unless  another  estate 
can  be  pointed  out  on  the  face  of  the  will  for  the  trustees  to 
take  ;  that  neither  a  chattel  intrrt^t  superadded  to,  or 
concurrent  with,  the  life  estate,  until  the  debts  were  paid 
was  a  proper  construction  of  the  gift,  nor  was  it  a  ooirect 
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view  that  they  took  a  freehold  interest  per  attire  vie  during 
the  life  of  the  tenant  for  life,  with  a  farther  chattel  interest, 
till  the  debts  were  paid ;  but  that  they  took  the  fee  ;  that  a 
trast  to  "  set  and  let "  gives  not  a  bare  power,  but  an  estate 
which,  being  indefinite,  must  be  a  fee  simple  ;  that  a  trust 
to  apply  the  "  valne  of  whatever  timber  may  be  conddered 
at  its  best  growth  "  implies  a  fee  for  tenant  per  atttrt  vie,  as 
the  owner  of  a  chattel  interest  cannot  cut  timber;  that 
the  oantingent  remainder  having  gone  at  law  by  re- 
covery, it  did  not  remain  in  equity ;  that  the  trustees 
were  not  in  any  sense  trustees  to  preserve  contin- 
gent remainders ;  and  that  the  conveyance  to  the  tenant 
for  Ufe  was  not  a  breach  of  trust.  There  is  no  such  thing 
M  an  implied  trust  to  preserve.  Held,  also,  that  the  mort- 
gagee having  in  another  suit,  to  which  the  present  plaintiff 
was  a  psrty,  obtained  a  decree  for  getting  in  the  out- 
stan^ag  legal  estate,  the  plaintiff  was  bound  by  that 
deci«e  :  {CoUier  v.  WaUert,  29  L.  T.  Ref.  N.  8.  869. 
H.B.) 

AuenOHKEB — MnORANDOH    IH    WbITIIIO    op    k.   BA.B- 

SAiK — Ibtibmal  Rcfkrinci  i<o  bivebaIi  Uooohints — 
Statuti  op  Frauds. — Plaintiff  authorised  defendant,  an 
auctioneer,  to  sell  a  mare,  which  was  accordingly  entered  as 
a  lot  in  the  catalogue  attached  to  the  conditions  of  sale  for 
a  certain  day  :  "49 — grey  mare,  6  years^old,  15-3  hands 
high  ;  steady  to  ride  and  drive."  She  was  knocked  down 
at  Ae  sals  on  the  day  fixed  for  83  guineas,  and  a  clerk 
made  an  entry  at  the  time,  opposite  the  lot,  in  the  defen- 
dant's sales  ledger,  of  the  price  and  name  of  the  buyer. 
This  ledger  was  headed  "Select  Sales  by  Auction,"  with 
the  same  date  as  the  catalogae.  The  description  had  been 
entered  befiJre  the  sale,  as  "  Lot  49 — grey  mare,  aged  6." 
The  buyer  the  same  day  rvtnmed  the  mare  to  the  defendant, 
with  a  letter  written  and  signed  by  him — "I  herewith 
return  the  grey  marc.  Lot  49,  bought  at  your  sale  this  day, 
as  not  being  steady  in  harness,  as  warranted."  Held,  in  an 
action  against  the  auctioneer  for  damages  for  not  uiakiTig  a 
binding  contract  with  the  buyer,  that,  without  express  autho- 
rity, an  auctioneer's  clerk  cannot  be  taken  to  be  agent  to  sign 
a  buyer's  name ;  and  that  there  was  not  sufficient  internal 
reference  to  each  other  in  these  three  writings  to  constitute 
a  note  of  a  bargain  within  the  17th  section  of  the  statute  of 
Fraods :  (Pierce  v.  Corf,  29  L.  T.  Kep.  N.  S.  919.     Q.B.) 

CoLLisioK — Foo — Right  of  Fesbt  Boat  to  Run — 
LiaBILItt— Peaoticb.— A  stoam  ferry  boat  continuing  to 
cross  and  recroas  the  river  Mersey  daring  a  dense  fug  takes 
upon  herself  the  responsibility  incident  to  such  a  course,  and 
ii  not  entitled  to  set  up  public  convenience  against  the 
probabiLty  of  loss  of  life  and  property ;  but  she  will  be 
liable  fur  any  damage  done  to  other  vessels  with  which  she 
may  come  into  collision,  provided  those  vessels  take  the 
precautions  required  by  law  to  warn  her  of  their  position. 
A  receiver  of  wreck  in  taking  depositions  under  the 
Merchant  Shipping  Act,  1854  (17  k  18  Via,  c.  104),  sec. 
448,  should  put  down  the  facts  deposed  to  as  given  by  tba 
deponent,  and  shonld  not  correct  any  statement  made  by 
the  deponent  which  within  the  personal  knowledge  of  the 
reoeiv«r  is  erroneous :  (The  ZoneosAtre,  29  L.  T,  Rep.  N.  6. 
927.     Adm.) 

Dbbtobs  Act,  1869,  b.  15,  Sub-Sbct.  S — FbauduIiBnt 

RkVOTAL  O*  PBOFIBTT  BT  BeBTOB — ABSlalTKBirT  BEFOBE 

LiqoiDATiOK. — A  debtor  on  the  17th  October,  1873,  filed 
his  petion  for  the  liquidation  of  his  affairs  by  arrangement, 
and  a  trustee  was  duly  appointed.  In  December,  1872,  he 
bad  assigned  his  property  to  L.  and  W.,  to  whom  be  was 
indebted  (L.  having  then  advanced  a  farther  sum  of  £350 
for  the  purpose  of  enabling  the  buxiness  to  be  carried  on), 
upon  trust,  for  the  benefit  of  L.  and  W.  and  his  scheduled 
creditors.  There  were  other  creditors  than  those  scheduled. 
On  tlie  14th,  16th  and  17th  October,  1873,  the  debtor 
fraDdolently  removed  portions  of  the  property  so  as- 
signed to  L.  and  W.,  and  in  respect  of  these  removals  he 
was  indicted  under  the  Debtors  Act,  1869,  s.  11,  enb- 
aeet.  6,  for  having,  within  four  months  next  before  the  com- 
menoement  of  the  liquidation  of  his  affairs,  fraudulently 
mnoved  part  of  his  property,  of  the  value. of  £10  and  up- 
wards :  Hdd  that  the  offence  was  not  proved,  for  the  pro- 
r'ty  was  not  bis  at  the  time  of  removal,  but  that  of 
sod  W.,  the  trustees  under   the  assignment.    Secondly 


that  the  assignment  required  to  be  registered  under  the 
Bills  of  Sale  Act,  17  k  18  Vict  c.  36,  and  was  inopera- 
tive agiunst  the  trustee  under  the  liquidation :  (R^.  v. 
amae,  29  L.  T.  Rep.  N.  S.  8P7.    Or.  Cas.  Res.) 

APFOBTloiwurT— PabtbxbshifPbofitb — Inoomb. — Pro 
fite  in  a  partnership  business  partly  earned  in  the  testator's 
lifetime,  but  not  ascertained  until  after  his  death,  are  not 
apportionable,  bat  are  income  of  the  testator's  estate : 
(Lambert  v.  Lambert,  29  L.  T.  Rep.  N.  a  878.    V.  C.  B.) 


LAW  STTISENTS'  JOUBNAt. 


LAW  STUDENTS'  DEBATING  SOCIETY, 
kino'b  inns,  henbibtta-btbiit. 

A  General  Meeting  of  the  Society  will  be  held  in  the 
Lecture  Hall,  King's  Inns,  on  Monday  evening,  March  1 6th, 
1874,  when  the  following  subject  will  be  delmted: — "That 
the  closing  of  Public  Houses  on  Simdays  would  conduce  to 
the  general  good." 

Sfbakbbs: 


Affr.  Mr.  T.  G.  Overend, 
Mr.  P.  J.  Tuohy. 


Neg.  Mr.  John  Joyce, 
Mr.  J.  F.  Lyons. 


The  Chair  will  be  taken  at  Eight  o'clock  by  J.  B.  Eillen, 
Esq.,  M.A.,  Barrister-at-Law. 
All  Meetings  open  to  ladies  and  gentlemen. 


THE 


SOCIETY  OP  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  Royal   Charter.) 


NOTIOS. 

The  Pbeltminart  Examimation  of  Candidates  for  Ap- 
prenticeship will  be  held  at  the  Solicitors'  Hall,  Four  Courts, 
Dublin,  on  Friday  and  Saturday,  the  10th  and  11th  days  of 
April,  1874,  at  Eleven  o'clock. 

N.B. — ^All  Papers  to  be  lodged  on  or  before  SS&  March, 
1874. 

The  FiKAli  Examination  of  Candidates  seeking  admis- 
sion as  Attorneys  will  be  held  at  the  same  place,  on  Monday 
and  Tuesday,  the  ISth  and  14th  days  of  April,  1874,  at  the 
tame  hour. 

By  order  of  the  Coancil, 

JOHN  H.  GODDARD, 

SecretOTy. 
Solicitors'  Hall, 

Four  Courts,  Dublin. 

K.B. — The  decision  of  the  Court  of  Examiners  will  be 
announced  on  Tuesday,  the  21st  of  April,  1874,  at  Three 
o'clock,  p.m. 


THE  SOCIETY  OP  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  Royal  Charter.) 
Tkihitt  Tbbh,  1874. 

pinal  examination. 
notTcs. 

Candidates  wishing  to  present  themselves  at  the  above 
Examination  must  lodge  their  papers  on  or  before  the  firtt 
day  of  next  Baiter  Term. 

By  order, 

JOHN  H.  GODDARD, 
Seertlary. 
Solicitors'  Hall, 

Four  Courts,  Dublin. 
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[Mabch  14, 


APPOINTMENT. 


Toirti  AND  OiscviT  Sbgistkak. — The  Chief  Baron  has 
appointed  A.  Pallks,  Eaq.,  42,  Lower  Mount-Btreet,  Iiii 
Town  and  Circuit  Registrar. 


COXTBT  PAPEBS. 


LANDED  ESTATES'  COURT, 

After  this  d»y,  the  Court  is  not  expected  to  mt  again, 
until  the  first  day  of  next  Term. 


LANDED  ESTATES"  COURT. 

8AI.I8. 

February  27tb,  before  the  Hon.  Jddob  FlakaoaK. 

CouNTT  OF  KiLDABS. — Estate  of  trnstees  nnder  the  will 
of  John  Tate,  deceased ;  owner  and  petitioner.  Part  of  the 
lands  of  Belaji,  called  Bush;  Park,  containing  78a.  12r.  SOp., 
with  mills  thereon,  held  under  fee-farm  grant ;  profit  rent, 
£119  10s.  lOd.  Sale  adjourned.  Solicitors,  Matn.  D.  wnd 
T.  Fitzgerald. 

COUMTT  ov  DuBLnr.— Estate  of  Anne  Wilme,  adminis- 
tratrix of  Benjamin  Wilme,  deceased,  owner ;  Mary  Speer, 
petitioner.  Dwelling-house  and  premises.  No.  12,  Upper 
Leeson^treet,  held  under  lease  dated  9th  February,  1846, 
for  200  years;  profit  rent,  £50  10s.  Sold  in  trust  for 
Samuel  G.  Wihuot,  M.U.,  for  £670.  Solicitor,  WUUarnit. 
Uoore. 

CouHTT  Mato.— Estate  of  William  John  Gmham, 
owner;  John  Biall,  and  William  B.  Dmry,  petitioners. 
The  lands  of  Cloonaghboy,  29Sa.  Or.  36p.,  held  with  other 
lands  under  a  lease  for  thrise  lives  renewable  for  ever,  dated 
18th  February,  1771  ;  net  profit  rental,  £1S4  12s.  lOd. 
Sold  to  Mr.  Doherty,  for  £2,600.  Solicitors,  Mesart.  Cath- 
eart  and  Hemphill. 

OOUBTT  or  Slioo. — ^Estate  of  Richard  Graves  Brinkley, 
owner  and  petitioner.  Part  of  the  lands  of  Quagna, 
140a.  3r.  I6p. ;  part  of  the  lands  of  Cullogh,  SOa.  Ir.  Ulp., 
and  a  yearly  rent  of  £17  lOs.  9d.,  issuing  out  of  the  lands  of 
Dongelagh,  held  under  lease,  with  covenant  for  renewal, 
totia  guotiet ;  net  rental,  £30  Is.  T^d.  Sale  adjourned. 
Solicitor,  John  E.  Tarleton. 

Town  or  Galwat.— Estate  of  Denis  Daly  and  oth  era 
ex  parte  Anne  Blakeney,  petitioner.  Plot  of  ground  on 
Middle-quay,  Spanlsh-piurade,  having  thereon  three  bouses 
and  one  shed,  held  in  fee ;  yearly  profit  rent,  £27  lOs. 
Sale  adjoomedu     Solicitor,  Sobert  Stiphent. 

March  6th. 

CouNTias  or  Donioal  and  Ttboni. — The  estate  of 
Thomas  BeU,  owner  and  petitioner ;  and  uiother  matter. 

Lot  1. — Part  of  the  lands  of  Ballyraine,  barony  of  Kilme- 
crenan,  County  Donegal,  containing  S88a.,  held  in  fee- 
simple  ;  net  annual  rental,  £S95  6s.  fid.  Sold  for  £18,500, 
to  Mr.  John  Hunter,  of  Bahao,  Letterkenny. 

Lot  2. — Part  of  the  lands  of  Tnllyglosh,  barony  of 
Clogher,  County  Tyrone,  containing  184a.,  held  in  fee-farm  ; 
net  profit  rent,  £19  14s.  fid.  Sold  for  £450,  to  Mr.  E. 
Devlin,  Greenhill,  Ballygawley. 

Lot  3.— The  Port  Acre  of  Ballyraine,  and  the  Port  Dues 
of  Letterkenny,  barony  of  Kilmacreuan,  County  Tyrone, 
held  nnder  lease  for  999  years ;  profit  rent,  £26  6s.  fid. 
Sold  for  £800,  to  Mr.  John  Hunter.  Solicitor,  Robert 
Mecrtdy. 

CiTT  Ain>  CocHTT  Or  DoBLa. — The  estate  of  Arthur 
M'Mahbn,  executor  of  Stephen  Stritch,  owners ;  P.  J. 
Mayne,  petitioner. 

Lot  1. — House  and  premines,  29,  Dame-street,  Dublin, 
held  nnder  lease  for  lives  renewable  for  ever ;  profit  rent, 
£37  13s.  lOd.     Sold  to  Mr.  Waterhouse,  for  £7U0. 


Lot  2. — House  and  premises,  76,  York-street,  and  1,  2, 
8  and  4,  Lower  George's  street,  Kingstown,  held  under 
lease  for  69  years,  from  1826 ;  net  profit  rent,  £fi5  12s. 
Sold  to  Mr.  Flynn,  for  £340.    Solicitor,  P.  J.  Mayne. 

ConMTT  TiFPBBABT. — ^The  estate  of  Martin  H.  Smithwick 
and  others,  owners ;  Margaret  Smithwick,  petitioner. 

Liot  1..— Part  of  the  lands  of  Athassel  Abbey,  Sonth, 
contuning  170a.  Ir.  Ifip. ;  held  nnder  fee-simple,  and  lives 
renewable  fur  ever ;  profit  rent,  £104  4s.  3d.  ;  tenement 
valuation,  £131 ;  subject  to  a  life  annuity  of  £120.  Sold  to 
Mr.  Charles  Faroell,  Clonmel,  for  £1,225. 

Lot  2. — Reversion  expectant  on  a  term  of  99  year%  from 
1822,  in  the  lands  of  Suirville,  containing  256a.  :  held  by 
lease  of  lives  renewable  for  ever,  at  a  yearly  rent  of  £60  ; 
tenement  valuation,  £241.  Sold  by  private  contract  for 
Meetrt  Lf  Alton  and  Smith,  solicitors. 

CotJNTT  LoNoroBD.  —The  estate  of  John  Mullin,  owner  ; 
D.  R  Goodlatte  and  another,  petitioners.  Two  houses  and 
premises  and  plot  of  ground  near  the  town  of  Longford, 
containing  3a.  Ir. ;  hSd  under  lease  for  99  years,  from 
1864 ;  profit  rent,  £63  17s.  Sold  for  £500,  in  trust  for 
Mr.  J.  H.  Evans.     SoUoitors,  Meun.  J.  D.  Meldon  and  Son. 

CoDnTT  or  MitATB. — The  estate  ot  Drake  C.  O'Reilly, 
owner  and  petitioner.  Part  of  the  lands  of  Drimadaly, 
containing  128a.  2r,  28p. ;  held  in  fee-farm ;  profit  roat, 
£188  16s.  6d.     Sale  adjourned.    Solicitor,  John  T.  Himd*. 


COURT  OF  BANKRUPTCY. 


SITTINOS  FOB  NEXT  WEEK,  ao  for  ai  kppcdiited. 
MONDAY. 

Before  the  Cbtkf  Rboibtbab,  at  12  o'clock. 


BAMKBDPTB        |   MATOBB  OF  BITTIMO 


SOLtOITOB 


Robert  Gilmore 
M.  &  E.  Donnelly 
Thomas  F.  O'Neill 


Prove  debts  and  vouch 
Vouch  account 
Prove  debts  and  vouch 


Larkin  <f  Co. 
Perry  ^  Co. 
Maxwell  i  Weldm 


TUESDA  Y. 
Before  the  COVBT,  at  11  o'clock. 


Wm.  F.  Philipson 

1st  public  sitting 

Oldham^  Eaton 

Joseph  Sloan 
Francis  Pigott 

do 
do 

Hamilton  S  Craig 
M9Uoy  i  Watson 

Michael  Crowley 

do 

Perry  1^  Co. 

U.  &  R.  Ferguson 

do 

u3^^' 

John  Hackett 

Final  examination 

Ellen  O'Connell 

do 

Slant 

John  Chas.  Walsh 

do 

Oldham  ^  Eaton 

John  Forde    - 

do 

ilalheat 

Anthony  M'Nulty 
George  Duncan 

do 

Hamilton  ^  Craig 

do 

Colman 

Thomas  Little 

A  pplication  for  certifi- 
cate of  conformity 
Audit  and  dividend 

On- 

John  Rea  Payne 

Mottoy  #  Waimm 

Jlia&EllenCosteUo 

do 

MaOumi 

Alfred  Parker 

do 

MaXhtxa 

Joseph  H.  Smith 

do 

WaJleh 

Application  to  dismiss 
diebtor  summons 

Cronhelm  ^  Co. 

Before  the  Cnnr  Rboibtbab,  at  12  o'clock. 


Joseph  Jermyn         Title  and  posting 


Hamilton  f  Craig 


THURSDA  Y. 
Before  the  CHur  Rboibtbab,  at  12  o'clock. 
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FRIDAY^ 
Before  the  CoDBT,  at  11  o'clock. 


John  Chaa.  Walah 

Ist  composition  rittiog 

Ihiteh 

Jamea  M'Kenna 

do 

Ktmtd^  i  Co. 

Same  matter 

Ut  public  aitting 

MacEvog 

Uaoid  CaUen,  jr. 
Btittain  &  O'Toole 

do 

Larkma  Co. 

do 

Uolhai  Watton 

Terence  Fennell 

Final  examination 

Bmt^ 

George  Craie 
Patrick  Hanlon 

do 

CronMm^Co. 

do 

SulUrem 

Anna  H.  H'Givney 

do 

OUham^  Eaton 

Hicbael  CnUinan 

do 

Colmm 

Jndith  Gorman 

Motion 

R'binsoa 

Jania  Harphy 

\adit 

Leachmaa 

ABJUBIOATIONS  m  BANSBTTPTCY. 

Bjme,  Patrick,  22,  Yictoria-street,  Belfast,  dealer  in  tea.  Sit- 
tings, Tueidag,  March  81,  and  Friday,  April  17.  LeacA- 
mon,  aolr. 

Coadj,  James,  Wexford,  rope  mannfiictarer.  Sittings,  Tue»- 
daa,  March  81,  and  Tuaday,  April  21.  E.  H.  Bunter, 
■olr. 

O'Dwyer,  William,  Kilkennr,  grocer.  Sittings,  Tuesday,  March 
81,  and  Friday,  April  17.     Molloy  and  H'ation,  aolra. 

Thompson,  Heniy  Morgan,  Dmmondbeg,  Armagh,  grocer  and 
merchant.  Sittings,  Tuesday,  March  31,  and  Friday, 
April  17.     CocArone  atul  Sieaart,  solrs. 

Biodeiick,  MiehaeL  S  ittings,  T\iesday,  March  8 1,  and  Tuesday, 
April  21.    HamUion  ^  Craig,  soln. 


DIVIDENDS  IN  BANEBUFTCT. 

Keaoe,  John,  Thomas-street  and  Stonejbatter,  Dublin,  chandler. 
Ist  dividend  9s.  in  the  £.  0.  U.  James, o.iiciai  assignee. 
Fai/  and  APGough,  solrs. 

Hdony,  James,  Ballinagh,  cono^  Caran,  grocer  and  baker. 
'1st  dividend  28.  5^  In  the  £.  C.  H.  James,  official 
assignee.    Meldon  and  Sons,  solrs. 

COonnell,  John  J.,  Tullamore,  King's  county,  shopkeeper  and 
draper.  2nd  and  final  dividend  6|d.  in  the  £,  maUpg, 
wito  1st  dividend,  3s.  Id.  in  the  £.  C  H.  James,  ofiicial 
assignee,    fmdlater  and  Co.,  adr^ 

R<igeis,  George,  Anne-street,  BelEut,  wireworker.  1st  and  final 
dividend  3s.  Id.  in  thejE.  C.  H.  James,  official  assignee. 
TvKler  and  San,  solrs. 

Sherlock  and  Ronrke,  18,  Dame-street,  Dublin,  merchant 
tailors.  1st  dividend  10s.  in  the  £.  L.  H.  Deering, 
official  assignee,     tindlater  and  Co.,  solrs. 


Railwat  LiaBlLlTT. — The  Zaw  Times  says  that  the 
"  invitation  to  alight "  has  once  more  been  discussed  in  the 
case  of  WelUr  v.  Xondon,  Brighton,  and  South  Coast  Rail- 
way Clompany'(29  L.  T.  Rep.  N.  8.  888),  and  the  Court  of 
Common  Pleas  has  pretty  successfully  distinguiabed  the 
four  preceding  decisions  in  the  cases  of  Bridges,  Praeger, 
CotUe,  and  Lewii,  which  contain  the  law  of  the  subject. 
It  vrae  safficiently  established  by  the  first  of  these  cases 
that  the  mere  calling  ont  of  the  name  of  a  station  is  no  in- 
vitation to  alight,  thu  being  done,  as  Mr.  Justice  Blackburn 
remailced  in  Lecis's  case,  "by  way  of  preparing  passengers 
to  get  ont"  But  what  remained  to  be  settled  was,  what 
length  of  stoppage  at  a  station  would  justify  a  passenger  in 
taking  it  for  the  final  standstill,  and  so  alighting  unbidden. 
"  It  in  not  for  a  jndgs  to  say  what  are  the  ordinary  habits 
of  railway  oompaniea  or  of  passengers,"  says  Mr.  Justice 
Brett  in  delivering  judgment  in  Welter's  case,  and  the  plain- 
tiff having  been  non-snited,  the  court  has  very  properly, 
wa  think,  made  the  rnle  absolute  for  a  new  trial.  The  true 
principle  in  all  these  cases  is,  we  imagine,  that  laid  down 
by  Mr.  J  ostice  Brett  in  Bogan  v.  South  Eastern  Railvmy 
Ooapany  (28  L.  T.  Rep.  N.  S.  271),  that  "  negligence  is 
always  a  qgestion  for  the  jnry  unless  it  would  be  a  palpable 
want  of  reason  in  tbem  to  find  for  the  plaintiff."  Now 
that  the  point  has  been  so  thorooghly  ventilated — ^for  three 
of  the  cases  above  referred  to  went  to  the  Exchequer 
Chamber — a  nonsoit  on  the  "  invitation  to  alight "  may  be 
expected  to  become  comparatively  rare. 
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Sharea  not  folly  paid  ap  are  given  In  Italics. 
Uantt  Rate— Of  Ulaconnt— 4  per  cent.,  IMh  January,  1874. 
Of  Deposit— 21  per  cent.,  8th  January,  1874. 
Name  Days— Horrh  80th,  and  April  14th,  1874. 
Account  Days— March  3Ut,  and  April  leth,  1874. 
On  Saturdays  business  commences  at  11  80  am.,  and  the  Stock 
Brokers  Offices  close  at  1  p  m. 


BIBTHS.  MASaiAgES,  AND  DEATHS. 

BIRTHS. 
ELOEE  —March  3,  at  the  Cottage,  Cahircorr-road,  Wexford,  the  wife 

of  Riciiard  W.  Elgee,  Esq.,  solicitor,  of  a  daugliter. 
FITZGERALD— March  11,  at  7  Merrioo-sqnare,  East,  Dublin,  the 

Hon.  Mrs.  Fitzgerald,  of  a  son. 

MARRIAGES. 

HYDE  and  JOHNSTONE— February  24,  at  AU  Saints'  Church, 
Fulham,  by  the  Rev.  Frederick  Horatio  Fisher,  Vicar  and  Rural 
Dean,  assisted  by  the  Rev.  John  Bush  Ealy,  Richard  Carvall  Hyde, 
of  Essex  House,  Strandtown,  Belfast,  Irelaiul,  son  of  Thomas  Hyde, 
Esq.,  solicitor,  Ballinosloe,  to  Emma,  eldest  daugter  of  James 
Johnstone,  Esq.,  of  Ranelagfa  Hou  e,  Fulham,  BCiddleeex. 

WB8TMAC0TT  and  RICHARDS  February  7,  by  qiecial  lioense, 
at  the  Cathedral,  CaIcntt^  by  the  Rev.  A.  Hardy,  Edward  Veaey 
Westmaoott,  Esq.,  Bengal  Civil  Service,  eldest  son  of  the  lata 
E.  Westmacott,  Esq.,  of  Chartleton,  Oxfordshire,  and  grandson  of 
the  late  Sir  Richard  Westmacott,  to  Annie,  only  child  of  William 
Frederick  Ricliarda,  Esq.,  formerly  Captain  in  the  17th  Cancers,  and 
grand-daughter  of  the  late  Right  Hon.  Baron  Richards,  of  the  Irish 
Kxctiequer,  and  of  the  late  Joshua  Nunn,  Esq.,  of  St.  Margaret's  vaA 
Hill  Castle,  County  of  Wexford.  Ireland. 

DEATHS. 
BRADT  -  Marob  8,  at  The  Rectory,  ClonmeL  after  a  few  hours 

painless  Illness,    Franda  Tempest  Brady,  Rector  *of  Clonmel  and 

Chsjacellor  of  Lismore,  only  surviving  son  of  the  late  Francis  T. 

Brady,  Esq.,  Willow  Park,  Dublin,  and  youni<est  brother  of  the  late 

Sir  Masiere  Brady,  Bart,  ex-Lord  ClianoeUar  of  Ireland,  aged  Si 

years. 
BUKNE— March  6,  at  7  Hyde-grove.  Hancheater,  aged  6S,  Margaret 

Alicia,  the  wife  of  John  Robinson  Bume,  Esq„  solicitor,  late  of  this 

dty. 
WALKER— March  8,  at  Shanganagh-terraoe,  Ballybrack,  after  a  long 

illness,  James  Walker,  Esq.,  A.M..  Record  and  Writ  OfBca,  Court 

of  Chancery. 
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LEGAL    POSTINGS: 


HIGH    COURT    OF    CHANCERY. 

PnnRunt  to  a  Decree  of  the  Hif^  Court  of  Cluuicerj,  made  in  a 
Cause  wherein  Robert  Lyie  1b  plaintiff;  and  Manafield  Newton, 
Ruth  Newton,  Elizabeth  Newton,  Robert  Berry,  and  William 
Berry,  are  deJFendanta;  and  dated  the  :23rd  January,  1874 — the 
Creditor!  of 

WILLIAM  RYAN, 

lat«  o(  ^o.  39  Wat«rloo-pUoe,  in  the  County  of  Dublin,  Eiq., 
M.D.,  deceued— wlio  died  in  or  >t>out  the  12th  da;  of  Pebnuu?,  1871, 
ftre,  on  or  before  the  Ist  day  of  APRIL,  1874,  to  lend  by  post,  pre-paid, 
to  Meain.  H.  and  W.  Staslkt,  of  33  Lower  FltiwilUam-atreet, 
Dublin,  the  Solicitors  of  the  Kid  Robert  Lyle,  the  plalntUI,  the 
executor  of  the  deceased,  and  trustee  of  his  will,  their  Christian  and 
sumamea,  addresses  and  descriptiona,  and  in  tiie  case  of  Arms,  the 
names  of  the  partnen,  and  style  or  title  of  the  Ann,  the  full  particular* 
of  their  claims,  a  statement  of  their  accounta,  and  the  nature  of  the 
■ecnritles  (If  aiiy)  held  by  them ;  and  all  persons  claiming  to  be  the 
next  of  kin  or  heir-at-law  of  the  deceased ;  and  all  persons  claiming  to 
hare  charges  alTeeting  his  real  estate,  are,  by  their  Solicitora, 
to  come  in  and  prove  their  claims,  at  the  Chambers  of  the  Vics- 
Chanckllor,  Four  Courts,  City  of  Dublin,  on  or  ijefore  said  1st  day  of 
APRIL,  1874,  or  In  default  thereof,  all  such  Creditors  and  Claimants 
will  lie  peremptorily  excluded  from  the  benefit  of  said  Decree. 

ETery  Creditor  or  Claimant  on  real  estate  holding  any  security  is  to 
produce  the  same  before  the  ViCK-CHANGai.u>B,  at  his  Chambers, 
Four  Courts  Dnhlln,  on  FRIDAT,  the  17th  day  of  APRIL  next, 
at  Twelve  o'clock,  noon,  being  the  time  appobited  tot  hearing  and 
abjudicating  upon  the  daima. 

Dated  tUs  2nd  day  o(  Haroh,  1874. 

A.  T.  CHATTERTON,  Chief  Clerk. 

LANDED   ESTATES'   COURT,   IRELAND. 

GENERAL    NOTICE    TO    CLAIMANTS. 


In  the  Matter  of 

the  EsUte  of 
Isaac  Cowden   and   Johnf 
Cowden, 

Owners; 


THE  Court  having  Ordered 
a  Bale  of  the  Farms  of  Land  in 


William  Baird, 

Petitioner. 


the  Townland  of  Islanderry,  contain- 

^  ing  in  the  whole  one  hundred  and  four 

acres,  and  thirty-four  perches,  statute 

1  measure,    situate    in    the  Barony  of 

I  Lower  Ireagii,  and  County  of  Down, 

'  held  under  leaae  dated  the  22nd  day  of 

JamuuT,  1870,  for  the  term  of  twenty-one  years  from  the  1st  dl^  of 
Morember,  1669. 

All  pai-ties  objecting  to  a  8sle  of  the  said  Lands  are  hereby  required 
to  take  notice  of  such  order. 

And  all  persons  having  claims  thereon  msy  file  such  claims,  duly 
verified,  with  the  Clerk  of  the  Records. 
Dated  this  8th  day  of  March,  1874. 

C.  E.  D0BB8,  Excmlner. 
GEORGE    BAZLETT,    Solicitor  having  carriage  of  Sale, 
30  Bachelors'-walk,  Dublin. 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 

CITT    OF    DUBLIN. 

SALE, 
On  FRIDAY,  the  24th  of  APRIL,  1874. 


In  the  Matter  ol 

the  Estate  of 

Lewis  Heinekey  and  Philip  j 

Edward  Heilly,  trustees  fori 

Sale  (under  deed  dated  the  I 

7th  of  May,  186«),   of    tbeV 

aslataof  Bicfaard  D.  Lawless,  ( 

Owners; 

fX'^porfe 
Said  Lewis  Heinelcey, 

Petitioner. , 


TO      BE      SOLD, 
In  Two  Lota, 
Before  the 
Honourable  Judge  Flanagan, 

On    FRIDAY, 

The  24Ui  day  of  APRIL,  1874, 

At  the 

Landed  Estates*  Court,  Imis'-qa^, 

In  the 

CTIty    of    Dublin, 

I  Portion  of  the  Estate  in  this  Matter, 

Contfsting  of 

LOT  1. 
One  undivided  moiety  of  the  Houses  and  Premises,  Nosl  78,  79,  80, 
81,  82,  83,  and  84  Capel-street,  in  the  Parish  of  8t.  Mary,  and  City  of 
Dablin,  held  with  the  other  undivided  moiety  under  lease  dated  the  1st 
of  March,  1823,  from  the  Commissioners  of  Wide  Streets  to  Richard 
Baffin,  for  Urea  renewable  for  ever,  at  the  yearly  rent  of  £18  9s  3d, 
the  moiety  now  for  sale,  producing  the  net  annual  profit  nnt  of 
£«3  8a  HA. 

LOT  2. 
An  undivided  moiety  of  the  Houaes  and  Premise*,  Noa.  29  and  30 
Lower  Mount-street,  in  the  Pariah  of  St.  Peter,  and  City  of  Dublin, 
held  with  the  other  undivided  moiety  nnder  lease  dated  the  30th  day 
of  Jime,  1821,  from  Arthur  Qrant  to  Riohard  Bergin,  for  the  term  ol 
137  years  from  the  29th  of  Sep  ember,  1821,  at  the  annual  rent  of 
£9  4s  Hi,  the  moiety  now  to  be  sold  producing  the  net  annual  profit 
rent  of  £4«  7a  8d. 

Dated  tbis  3rd  day  of  March,  1874. 

HENRT  E.  GREENE,  Chief  Clerk. 

For  Rentals  and  further  particulars  apply  at  the  Registrar's  Office, 
Landed  Estates'  Court,  Foin-  Courts,  Dublin ;  or  to 

SAMUEL   HDGBES,  Solkdtor  having  carriage  of  the  Sale, 
64  Middle  Abbey-street,  Dublin. 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


PATRICK  BYRNE, 

of  22  Victoria-street,  Belfast,  Dealer  In  Tea,  waa  on  the  3rd  da/ 
of  March,  1874,  adjudged  Bankrupt. 

Publio  Sittings  will  be  held  at  the  Court  of  Bankrupts,  Four 
Courta,  Dublin,  on  TUE80AT.  the  31st  day  of  MARCH,  1874, 
and  on  FRIDAT,  the  10th  day  of  APRIL,  1874,  at  the  hour  of 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  ia  to  attend, 
and  to  make  a  full  disclosure  and  diaoovery  of  hia  Estate  and  ESeela 
Creditors  may  prove  their  Debia,  and  at  the  First  Sitting  ehocse  a 
Creditor's  Aaignee.  At  the  Last  Sitting  tiie  Bankrupt  ia  required 
to  finish  his  Examinstion. 

All  persons  having  hi  their  pcesesslon  any  Property  of  the  Bankrupt, 
must  deliver  it,  and  all  Debts  due  to  the  Bankrupt  must  be  paid,  to 
Cbaxlis  Hekky  jAXta,  Official  Assignee,  Doner  Onnond-qnay, 
Dublin,  to  whom  Credlton  may  forward  their  Afldavlta  of  Debt. 

A.  F.  LLOTD,  Deputy  Registrar. 

DENIS   LEONARD   *   H.    F.   LEACHMAN,   BoIIdton  tor 
Asrigneea,  43  Dama.street,  Dublin;  and  Belfast. 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

TAMES  C      O      A      D      Y, 

*}     of  lir Oxford,  in  the  County  of  Wexford,  Rope  Msnufacturer,  ««■ 
on  the  10th  day  of  March,  1874,  aitjudged  Bankrupt. 

Public  Sittings  will  be  held  st  the  Court  of  Bankruptn,  Four 
Courts,  Dublin,  on  TUESDAY,  the  31st  day  of  MARCH,  1874, 
and  on  TUESDAY,  the  21st  day  of  APRIL,  1874,  at  the  hour  of 
Eleven  o'clock  in  the  torenoon,  whereat  the  Bankrupt  ia  to  attend, 
and  to  make  a  full  disclosure  and  discovery  of  hi*  Estate  and  Edeeta. 
Creditors  may  prove  their  Debta,  and  at  the  First  Sitting  chooae  a 
Creditor's  Asrignee.  At  the  Last  Sitting  the  Bankrupt  la  required  to 
finish  his  Examination. 

All  persons  having  in  their  pcesesslon  any  Properly  of  the  Bankrupt, 
must  deliver  it,  and  all  Debts  due  to  the  Bankrupt  must  be  paid,  to 
Luciira  HiNBT  DuUNO,  Esq.,  OfBdal  Assignee,  Upper  Ormond-qnay, 
Dublin,  to  whom  Creditor*  may  forward  their  Afifidavlts  of  DebL 

A.  B.  LLOYD,  Deputy  Beglalnr. 

EDWARD   HAMILTON    HUNTER,  SoUdtor  to  the 
ruptcy,  W  Rutlaad-aqnare,  West,  Dublin. 


COUNTY    OP    KILDARE. 
neUNTY  OP  KILDARE-TOWN  o»  SALLINS. 

SALE    OF    VALUABLE    FEE-SIMPLE    PSOPEBTT. 

TO  BE  BOLD  by  Private  Treaty,  by  direction  of  the  Owner,  all 
that  the  PLOT  OF  GROUND  on  which  formerly  stood  a  Small 
House  and  Old  Walls,  situate  on  the  North  aide  of  Chapd-laae^  hi  tbs 
Town  of  Ballina,  and  0)imty  of  Kildare,  containing  in  front  30  feet, 
and  from  front  to  rear  18  feet,  and  bounded  on  the  East  end  by  the 
house  in  which  Thomas  Coughlan  formerly  resided ;  on  the  Weat  cod 
by  the  liack  wall  of  the  yard  which  the  said  Thomas  CougMan  for- 
merly held  from  Mr.  Sweetman;  and  at  the  r«ar  by  the  boundary 
fence  of  one  of  Mr.  Bull's  fielda,  together  with  all  buildings,  ereetlaaa, 
flxturea,  and  appurtenances  whatsoever  to  the  said  Plot  of  Ground 
and  Premises,  or  any  of  them,  appertaining,  held  In  fee-almple. 

DESCRIPTIVE    PARTICULARS. 

The  Premises  consist  of  Two  Small  UwelUng-houaes,  with  a  Com 
Store  built  over  same.  The  Houses  and  Com  Store  have  been  re- 
cently erected,  and  are  all  in  perfect  order.  The  Honaea  were,  until 
recently,  let  to  two  weekly  tenanti,  and  produoed  £7  18s  Od  per  year. 
The  Com  Store  Is  eatimated  at  the  yearly  value  of  £7  7s  Od,  so  thaa 
by  letting  them  a  purchaser  will  secure  a  yearly  rental  of  £13  fis  Od 
for  ever,  free  from  rent 

The  Premises  are  quite  elo*e  to  the  Grand  Canal,  and  are  admiiaUy 
suited  for  Btorea.  Private  offer*,  in  writing,  will  be  received  by  tbtt 
undermentioned  SoUdtor*,  at  wboae  Offioea  an  Abstract  of  the  Tltl« 
and  Conditions,  subject  to  which  the  Premise*  will  be  Bold,  can  be 
seen. 

For  farther  partkiulan  apply  to 

MICHAEL  KAPPOCK,  Esq.,  Owner,  4  Haymarket; 

Meaars.  CASEY  and  CLAY,  Solicitor*  haTlag  Carriage  of  the 
Sale,  <1  St.  Andrew-street. 


nINDING 


"THE     IRISH    LAW    TIMES."— 

SuBSCRiBKSs  are  Informed  that  thoy  can  have  THB  IRISff  LA  W 
TIMES  AND  MLICJTORS  JOURHAL.  with  TITLE  PAGE  and 
Copious  INDEX,  Bound  at  the  f oUowiDg  Prices,  per  Volume,  via. : — 
Whole-bound  In  Cloth,  2s.  Sd;  half-boundln  LawCalf,  4a:  whole-bound 
in  Law  Calf,  6s.  Also  the  Acts  of  the  past  Sessions,  printed  unilormly 
with  Thi  laisH  Law  Tihxs,  and  bound  up  with  Tna  Law  Tucu,  or 
bound  up  separately,  at  proportionate  lutes, 

Br  JOHN  FALCONER, 
office  of  TiiK  Irish  Law  Times  aitd  SoLioiToaa*  Jourval. 

^3    Upper  Sackville-street.  Dublin. 


Printed  snd  Published  by  the  Proprietor,  John  FAUjosaa,  every  Saturday,  at  U.  Upper  .Sackville.aoeat,iD  the  Pariah  of  St.  Thomas 

and  ClQr  of  Dublin.— AKitrday,  March  14, 1874. 
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SATURDAY,  MARCH  21,  1874. 


No.  373. 


JUDICIAL  ERRORS.— L 

Wbat  honest  man,  asks  George  Elliott,  does  not  fed 
rather  tickled  than  otherwise  on  being  taken  for  a 
housebreaker?  Nav,  how  innocent  soever  he  be,  let 
him  tremble.  For,  m  the  words  of  Chief  Baron  Pollock, 
"  The  annals  of  our  criminal  courts,  unhappily,  record 
many  Tarioos  instances  where,  by  perjury  or  mistake 
(especially  as  to  identity),  by  blunder  or  misappre- 
hension, and  sometimes  by  the  misconduct  and  fatal 
indiscretion  of  the  accused  himself,  a  conviction  has 
taken  place  which  has  been  considered,  upon  farther 
investigation,  to  be  erroneous."  One  is  paoic-stiicken, 
and  takes  to  flight — 

"  His  flight  was  maduess:  when  oar  actions  do  not. 
Oar  fears  do  make  us  traitors." 

Another,  overwhelmed  by  the  insensate  impulse  of  some 
strange  mischance,  confesses.  Fatal  error.  In  vain 
would  he 

"  Unspeak  his  own  detraction,  here  abjure 
The  taints  and  blames  he  laid  upon  himself." 

And  how  many,  paralysed  in  the  coils  of  immitigalile 
circumstance,  have  perished,  the  victims  of  judicial 
errors.  It  may,  indeed,  be  hoped  that  now-a-days 
instances  of  such  fatj  misprisions  of  justice  are 
extremely  rare.  The  reaction  produced  in  the  public 
mind,  in  the  early  part  of  the  present  century,  by  the 
occurrence  of  cases  of  wrongful  conviction,  such  as  thiit 
of  Eliza  Fenning,  and  by  the  increased  sense  of  the 
value  of  human  life,  still  operates  beneficially.  And 
not  only  is  the  law  more  humane,  but  those  who 
administer  it  are  now  more  cautious.  Yet  are  we 
warned,  from  time  to  time,  by  startling  exceptions, 
that  no  precaution  can  be  too  great,  and  that  whatever 
protection  against  error  is  aJforded  by  the  law  of 
evidence  cannot  be  too  unswervingly  sustained.  It  is 
not  very  long  since  that  two  brother  swere  sentenced 
to  death  in  the  county  of  Limerick — and  one  of 
them  hanged — for  a  murder  which  was  afterwards, 
in  time  to  save  the  other  brother,  confessed  by  another 
fviminal,  who  was  himself  under  sentence  of  death  for 
a  different  murder.  We  have  not  yet  forgotten  how 
Pelizzioni  was  sentenced  to  be  handed  for  a  murder 
of  which  he  was  guiltless,  and  for  which  he  would  have 
been  hanged  but  for  the  persevering  exertions  of  Mr. 
N^retti.  And  it  was  but  in  1869  that  Bisgrove  and 
Sweet  were  convicted,  when,  had  it  not  been  for  the 
timely  oompuncUon  of  Bisgrove,  Sweet,  though  wholly 
innocent,  would  have  been  hanged.  _  In  the  same 
year,  an  extraordinary  case  of  a  judicial  error  was 
brought  to  light  by  an  appeal  before  the  Imperial 
Court  of  Nancy.  Adele  Bernard,  a  girl  twenty-two 
yean  of  age,  had  been  brought  to  trial,  in  1868,  on  a 
chai^  of  mfanticide.  The  prosecution  alleged  that  in 
October,  1868,  she  clandestinely  gave  birth  to  a  child 
and  threw  it  into  a  pigstye,  where  it  was  eaten.  This 
all^ation  was  confirmed  by  her  own  confession  both 
before  the  Judge  of  Instruction  and  in  open  court. 
Moreover,  a  miawife  and  a  parochial  surgeon  certified 
that  they  examined  her  immediately  after  her  arrest, 
and  found  traces  of  recent  delivery.  On  this  evidence 
the  correctional  tribunal  sentenced  her  to  tax  months' 
imprisoDment,  for  the  concealment  of  the  birth  of  a 


child  who  was  not  proved  to  have  been  born  alive. 
She  went  to  prison  accordingly,  and  about  a  month 
later,  on  December  24,  she  was  delivered  of  a  fine 
healthy  child,  perfecUy  formed,  and  bom  in  altogether 
normal  conditions.  The  time  allowed  for  her  appeal 
against  a  sentence  which  circumstances  appeared  to 
show  was  manifestly  unjustifiable  had  then  expired,  but 
the  public  prosecutor  lodged  'an,  appeal  in  her  interest. 
When  interrogated  by  the  President  of  the  Appeal 
Court,  she  sdd  that  she  had  been  induced  to  make  a 
false  confession  by  her  mother  and  the  midwife,  who  told 
her  that  if  she  confessed  the  crime  she  would  get  off 
eanly,  whereas  if  she  persisted  in  denying  the  accusa- 
tion she  would  certainly  be  condemned  to  fifteen  or 
twenty  years'  imprisonment  with  hard  labour.  Some 
medical  evidence  was  produced  before  the  Court  of 
Appeal  to  show  the  bare  possibility  of  a  superfetation. 
But  the  Court  rejected  this  hypothesis ;  held  that  she 
had  been  impelled  by  intimidation  to  make  a  confession 
for  which  there  was  no  foundation  ;  and  reversed  the 
verdict  against  her.  One  is  reminded  of  the  similar 
case  of  Madame  Doize,  an  innocent  woman,  who  had 
been  driven  to  confess  herself  guilty  of  a  murder  in 
order  to  get  released  from  the  torture  of  solitary  con- 
finement. 

"  O  white  innocence, 
That  thou  should'stwear  the  mask  of  guilt,  to  hide 
Thine  awfol  and  serenest  countenance 
From  thoae  who  know  thee  not!" 

The  case  of  the  conviction  of  the  Boom  brothers 
for  the  murder  of  Russell  Colvin,  is  pretty  well  known 
from  the  statement  in  "  Greenle«if  on  Evidence."  But 
a  full  report  of  it*  has  recently  been  published  by  one 
of  the  counsel  at  the  trial,  taken  from  the  minutes  of 
Chief  Justice  Chase  who  presided  at  the  trial  (uncle  of 
the  late  Chief  Justice  of  the  United  States).  In  1812 
Barney  Boom,  his  wife,  two  sons,  Stephen  and  Jesse, 
a  daughter,  and  her  husband,  Russell  Colvin,  lived  in 
the  town  of  Manchester,  Vermont  Colvin  was  a  man 
of  weak  intellect,  at  times  partially  insane,  and  accus- 
tomed occasionally  to  wander  away  for  weeks  without 
giving  an  account  of  himself.  In  May,  1812,  he  sud- 
denly disappeared.  But  now  years  went  by  and  he 
came  not  back.  Suspicions  became  rife.  It  was  remem- 
bered that  the  brothers  Boom  and  Colvin  had  not  lived 
amicably  together ;  and  it  was  reported  that  one  of  the 
brothers  had  stated  that  Colvin  was  dead,  and  the  other 
that  "they  had  put  him  where  potatoes  would  not 
freeze."  An  uncle  of  the  vouug  men  dreamed  three 
times  that  Colvin  came  to  him  and  indicated  that  his 
remains  lay  in  an  old  cellar-hole,  used  as  a  place  for 
burying  potatoes.  Then,  a  hat  was  found  near  the 
homestead,  and  recognised  as  Colvin's;  and  next, 
some  bones  were  dug  up  out  of  a  hollow  stump  on 
the  property  and  pronounced  to  be  human  bones. 
Accordingly,  in  1819,  the  brothers  Boom  were  arrested. 
Mr.  Sargeant  says: — "The  country  was  scoured  for 
evidence.  The  old  cellar-hole  was  re-opened  and  a.  large 
knife,  a  pen-knife,  and  a  button  were  found.  The  large 
knife  and  button  were  identified  as  having  belonged  to 

*  The  Trial,  Confestlon,  and  Conviction  of  Jeaae  and  Stephen  Boorn 
for  the  Murder  of  KaaaeU  Colvin,  and  the  return  of  the  man  suppoaed 
to  have  l)een  murdtred.  By  Hon.  L  onard  Sargeant,  cx-Lle«tenant 
GOTernor  of  Vermont.    Manchester    D.  K.  SImonds,  1878., 
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Colvin.     The  bones  found  in  the  hollow  stump  were 
brought  into  court,  and  four  physicians  were  called,  who, 
after  an  examination,  pronounced  them  to  be  the  bones 
of  a  human  foot,  together  with  some  toe-nails,   and 
perhaps  a  thumb-nwl.     One  of  the  physicians,  who 
lived  in  Arlington,  after  thinking  the  matter  over,  con- 
cluded there  might,  after  all,  be  a  doubt  about  it,  and 
on  examining  a  numan  skeleton  at  home  was  convinced 
that  he  had  been  mistaken,  and  the  next  day  went  into 
court  and  retracted  his  former  statement.     The  other 
physicians  were  not  satisfied,  and  to  settle  the  matter 
sent  to  a  neighbouring  town,  and  had  a  leg  that  had 
been  amputated  and  buried,  exhumed  and  brought  into 
court,  and,  on  comparing  the  two  specimens,  every  one 
was  convinced  that  the  bones  alleged  to  be  Colvin's 
were  not  human.     This  dampened  the  public  ardour 
somewhat,  and  it  is  probable  that  Jesse  would  have 
been    discharged,   but   that  on  Saturday  he  made  a 
statement  that  he  believed    Colvin  had   been   mur- 
dered, and  that  his  brother  Stephen  was  the  murderer ; 
that  Stephen  had  told  him  the  previous  winter  that 
he  (Stephen)  iind   Colvin  were  hoeing'  in  what  was 
call^    the    '  Glazier  lot;'    that    th^  had    a    quar- 
rel, and  Colvin  attempted  to  run  away ;  that  he  struck 
him  on  the  back  part  of  the  head  with  a  club,  and 
fractured  his  skull;  that  he    (Jesse)  did  not  know 
what  had  become  of  the  body,  but  mentioned  several 
places  where  it  might  be  found."    In  September  follow- 
ing, an  indictment  was  found  against  both  the  brothers, 
the  principal  witness  being  a  fellow-prisoner  who  testi- 
fied that  Jesse  had  made  a  confession  to  him  one  night 
after  awaking  much  disturbed.     After  the  indictment 
was  found  they  were  visited  in  gaol  by  men  of  character 
and  influence,  and  men  of  the  law,  who  declared  that 
the  case  was  clear  against  them,  but  that  if  they  con- 
fessed an  attempt  would  be  made  to  have  their  sentence 
commuted.     Thereupon,  Stephen  made  a  written  con- 
fession (coinciding  m  its  general  substance  with  what 
circumstantial  evidence  there  was)  that  he  killed  Colvin, 
adding  that  it  was  done  in  a  quarrel,  and  in  self-defence — 
but  the  sequel  shows  how  inconclusive  may  be  even  a 
written  "  death  warrant "  extracted  from  the  self-con- 
demned. The  trial  took  place  in  November.  The  evidence 
against  them  was  wholly  circumstantial,  and  mostly  unim- 
portant, with  the  exception  of  the  confessions.    A  verdict 
of  murder  was  returned,  and  they  were  sentenced  to  be 
executed  on  the  28th  of  January,  1820 — all  efforts  fail- 
ing to  secure  a  commutation.      They  then  protested 
their  innocence ;  and  an  advertisement  was  inserted  in 
thenew8paper8,askinginformation respecting  Colvin.  On 
Nov.  29th,  1619,  it  attracted  the  notice  of  Mr.  Chad- 
wick,  of  New  Jersey,  who  recognized  the  description  as 
that  of  a  man  living  at  Dover,  in  his  State.    The  man  was 
bronght  to  Vermont,  and  at  once  recognized  and  iden- 
tified by  scores  of  people  as  the  veritable  Colvin.     He 
was  partially  insane,  and  could  give  no  reason  for  his 
absence,    but    freely  admitted  that  the  Boorns  had 
neither  hurt  him  nor  frightened  him  away.    The  Boorns 
were  released,  although  the  Court  was  at  a  loss  to  know 
what  course  to  pursue  for  the  purpose.     Lord  Norbury 
would  unquestionably  have  shed  tears  on  the  occasion, 
and  perpetrated,  withal,  some  grim   pun  about  that 
"  bourn"  whence  no  traveller  returns. 

We  have  selected  those  cases,  and  presented  the 
facts  in  detail,  for  the  purpose  especially  of  illustrating 
the  expediency  of  upholding  the  doctrine,  that  a 
conviction  should  not  be  had  merely  upon  the  confession 
of  the  prisoner  without  any  other  proof  of  the  corpus 
delicti — a  doctrine  which  has  been  recently  questioned 
in  the  case  of  The  Queen  v.  UnkLes  (8  Ir.  L.  T.  R.  38;, 
as  we  shall  point  out  in  a  subsequent  paper. 


NOTANDA. 
Attachment ;  Debtors  Act,  sec.  5 ;  default  hy  tolieitor 
in  payment  of  money,  ordered  by  the  Court  to  be  paid. — 
A  solicitor,  acting  under  a  power  of  attorney  from  a 
client,  having  received  money  in  respect  of  an  annuity, 
but  not  having  paid  over  the  amount,  a  petition  was 
filed  against  him,  whereupon  it  was  ordered,  Jan.,  1873, 
with  his  consent,  that  within  ten  days  £100  should  be 
pud  to  the  petitioner,  and  that  an  aflidavit  of  credits 
due  from  the  petitioner  was  to  be  furnished  by  the 
solicitor,  and  that  the  petitioner  should  pay  the  amount 
of  credits  found  due.  £40  was  paid  by  the  solicitor  on 
foot  of  the  order ;  but  no  further  payment  being  made, 
the  solicitor  was  noticed  in  June  to  pay  the  remaining 
£60,  or  that  an  attachment  would  be  applied  for.  He 
did  not  furnish  the  affidavit  as  to  credits.  A  motion 
having  been  made  for  an  attachment,  he  alleged  that 
certain  credits  were  due,  and  it  was  then  found  that  he 
was  entitled  to  credit  for  only  £\  13s.  4d. ;  and  it  was 
ordered  that  he  should  pay  the  balance,  £58  6s.  8d., 
vrithin  one  month.  That  balance  not  being  paid,  how- 
ever, the  petitioner  now  moved  that  the  attachment 
should  issue.  Ordered,  that  half  the  money  be  pwd 
within  one  month,  and  the  residue  within  two  months ; 
otherwise  an  attachment  to  issue  (fte  Wogan;  Bolls, 
March4,  I874\ 
Production  of  documents ;  privilege ;  tolkitor  and  client. 

A.  advanced  money  to  B.  on  a  mortgage  of  a  real 

estate,  upon  a  misrepresentation  by  C.  that  B.  was 
entitled  absolutely.  The  estate,  however,  was  not  B.'s 
absolutely,  but  was  subject  to  certain  tnists.  E.  and  P. 
were  the  trustees.  C.  acted  as  solicitor  for  A.  B.E.  and 
F.  A.  filed  a  bill  against  B.  C.  E.  and  F.,  praymg  for 
an  account  of  principal  and  interest,  and  that  the 
defendants  should  be  held  jointly  and  severally  liable 
for  payment,  on  the  ground  of  the  misrepresentation  of 
C,  which  the  other  defendants,  by  conduct  amounting 
to  equitable  fraud,  assisted.  The  plaintiff  having  ob- 
tained an  order  for  production  of  documents,  and  it 
being  then  alleged  that  certain  letters  were  privileged, 
having  passed  between  C.  E.  and  F.,  it  was  now  ordered 
that  E.  and  F.  should  produce  the  letters  in  question, 
except  such  as  they  should  show,  by  affidavit,  to  con- 
tain legal  advice  or  opinions  merely  {Sankey  v.  Alex- 
anrferTv.C,  Jan.  14,  1874). 

Question  of  title  ousting  jurisdiction  of  justices ;  certio- 
rari ;  showing  by  affidavit  that  question  of  title  existed. — 
Motion  to  make  absolute  a  conditional  order  for  a 
certiorari.  The  prosecutor  Roddy,  and  others,  held 
some  farms,  as  tenants,  under  the  Rev.  Mr.  Thompson, 
in  the  county  of  Donegal,  and  were  convicted  at  Petty 
Sessions,  under  24  &  25  Vict.,  c  97,  s.  25,  for  destroy- 
ing a  fence,  put  up  by  the  landlord  to  exclude  the  cattle 
of  the  tenant*  from  a  piece  of  bog  over  which  the 
tenants  claimed  a  right  of  pasture,  as  appurtenant  to 
their  holdings.  The  magistrates  had  inquired  into  the 
title  of  the  tenants  to  the  pasture,  and  had  made  an 
affidavit  to  the  effect  that  the  evidence  before  them  bad 
satisfied  them  that  the  claim  was  unfounded,  that  it  was 
not  made  bonafde,  and  that  the  trespasses  were  not  com- 
mitted under  any  fair  or  reasonable  claim  of  right  or  title 
in  the  prosecutor.  It  being  proposed  to  go  into  affidavits 
showing  that  such  title  did  exist,  Wynne,  for  the  land- 
lord, objected  that  the  Court  could  not  entertain  such 
affidavits,  as  the  magistrates  bad  found  as  above ;  R.  v. 
Mussett,  26  1..  T.  NTS.  429 ;  Whi'e  v.  Feaxt,  20  W.R. 
882.  O'Brien,  Q.C.  (with  him  John  Roche),  contra, 
contended  that,  according  to  the  practice  of  the  Court, 
ouster  of  jurisdiction,  by  reason  of  a  question  of  title, 
could  be  shown  by  affidavit ;  R.  v.  Js.  of  Limerick, 
Notanda,  7  la.  L.r.  55;  it  v.  BoUon,  8  Q-B.  66;  ti. 
V.  NumieUy,  E.  B.  &  E.  852.    The  Court  held  that  the 
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eases  dted  on  behalf  of  the  landlord  applied  to  convic- 
tions under  the  52nd  section,  and  not  under  the  25th ; 
and  that  in  any  case,  according  to  the  settled  practice 
of  the  Court,  as  stated  in  the  case  cited  from  Notanda, 
7  Ir.  JL  T.  55,  and  grounded  on  the  cases  cited  for  the 
proaecator,  amooj;  others,  the  affidavits  should  be  ad- 
mitted. Conviction  quashed  (iJ.  v.  Ja.  of  Donegal, 
Q  B.,  Hil  T.,  1874). 

Change  of  venue;  lachet. — ^This  was  an  action  for  £51 
demurmge,  and  the  cause  was  at  issue,  Feb.  5.  The 
venue  was  laid  in  the  county  of  Antrim.  On  Feb.  24, 
notice  of  motion  was  served  on  behalf  of  defendant  to 
change  the  venae  to  the  county  of  Dublin.  The 
pl^tiffs  re«ided  at  Cushendall,  in  the  county  of  An- 
trim, and  their  attorney  at  Belfast  stated  it  would  be 
necessary  to  examine  them.  But  the  cause  of  action 
arose  in  Dublin,  and  all  the  other  witnesses  resided 
there.  There  was  a  cross-action  for  the  non-delivery 
of  a  cai^o  of  coals,  wherein  the  venue  was  laid  in 
Wicklow.  Hemphill,  Q.C.  (with  him  Teeling),  in 
moving,  offered  to  have  the  venne  changed  to  Wi(J:low, 
if  not  to  Dublin ;  and  stated  that  the  defendant  would  be 
willing  to  lodge  the  sum  claimed  in  Court.    Purcell, 

Q.C.,  contra The  cross-action  was  an  after-thought. 

The  luotion  is  made  for  delay,  and  not  bona  fide.  The 
record  has  gone  down  to  Belfast,  where  the  Assizes 
b^in,  March  5th,  and  the  subpcenas  to  the  witnesses 
have  been  issued.  [Paij.es,  C.B. — ^The  affidavit  in 
support  of  the  motion  does  not  aver  that  the  motion  is 

made  bona  Jide,  and  not  for  delay].     Teeling That 

omission  is  removed  by  the  offer  to  lodge  the  money  in 
Court.  FAI.I.E8,  C.B.,  refused  to  change  the  venue,  on 
the  ground  that  the  defendant  should  not  have  delayed 
the  motion  from  Feb.  5,  when  the  case  was  at  issue, 
till  Feb.  24,  several  days  atter  the  notice  of  trial  was 
served ;  and  stated  that  he  was  prepared  to  lay  down 
that  such  motions  should,  as  a  rule,  be  refused  when- 
ever there  was  such  delt^  altogether  unexplained 
(Blaifney  and  Another  y.  Kirwan,  Con.  Ch.  Feb.  27, 
1674). 

Appeal  from  Quarter  Seteion* ;  adjournment. — Appeal 
from  a  decision  of  the  Chairman  dismissing  an  action 
brought  against  a  magistrate  for  maliciously  refusing  to 
admit  a  prisoner  to  bail,  &c  Rea,  attorney  for  the  appel- 
lant, applied  for  an  adjournment,  on  the  ground  of  the 
absence  of  a  material  witness  through  illness.  Falkiner, 
Q.C.,  opposing,  submitted  that  the  Court  had  no  juris- 
diction to  adjourn  an  appeal.  EIbooh,  J.,  granted  the 
application  at  the  peril  of  the  applicant,  all  questions 
to  remain  open  and  reserved  at  the  next  Assizes 
{Uughety.  CfDonneU,  Antrim  Assizes,  Mardt  14, 1874). 
Appointment  of  trade  assignee ;  person  resident  out  of 
the  jmiidietion. — Adjourned  meeting  for  appointment  oi 
trade  assignee.  The  bankrupt  was  a  jeweller,  trading 
in  Belfast.  There  were  no  Irish  creditors.  Perry,  on 
bdialf  of  the  petitioning  creditor,  (foposed  Mr.  Jacob 
Frangley,  jeweller,  of  publin,  stating  that  it  would 
be  advisable  to  apppoint  him  as  being  conversant  with 
the  business ;  that  he  had  undertaken  to  act ;  that  many 
creditors  approved  his  appointment ;  that  he  had  been 
appointed  u  previous  cases,  and  that  the  official 
assignee  reported  he  had  given  every  satisfaction.  Air. 
Darorert,  solicitor  for  creditors,  objected  that  Frangley 
was  not  himself  a  creditor,  and  had  no  interest  in  the 
estate,  either  personally  or  as  agent  for  any  one; 
and  proposed  that  either  an  English  creditor  should 
be  appointed,  or  else  that  the  estate  should  be  ad- 
miniatered  bj  the  official  assignee.  Miixbb,  J — I 
will  not  ^point  an  English  creditor,  as  I  would  have 
no  jurisdiction  over  him.  He  might  receive  debts 
fiftxn  the  other  English  creditors  and  I  would  have  no 
means  of  reaching   him,    save  in  a  roundabout  way 


through  the  English  Court  of  Bankruptcy.  I  have  the 
power  to  appoint,  as  trade  assignee,  a  person  resident  out 
of  the  jurisdiction.  On  the  ot-her  band,  the  objection  to 
Mr.  Frangley  is  that  he  ia  not  a  fit  person  to  appoint, 
because  he  has  no  personal  interest ;  and  on  that  ground  I 
consider  he  should  not  be  appointed.  If  appointed  he 
wotild  not  be  remunerated ;  but  although  not  appointed 
the  official  assignee  can  employ  him  if  he  chooses,  and 
he  will  then  be  remunerated.  As  there  is  no  substantial 
Irish  creditor  who  can  be  appointed,  the  estate  will  be 
administered  by  the  official  assignee.  This  being  a 
creditor's  petition,  and  no  trade  assignee  being  appointed, 
the  carriage  of  the  proceedings  will  remain  with  the 
solicitor  for  the  petitioning  creditor  (_Iie  Bromfield ;  Ba. 
March  13,  1874). 


THE  BENCH  AND  THE  BAR. 

Dr.  Kenealy  published  a  letter  the  other  day,  in  the 
Standard,  which  is  intended  apparently  to  protest  ngainst  a 
suggentiun  made  in  these  colamas,  and,  as  we  b^eve, 
adopted  elsewhere,  that  the  charges  made  against  him  by 
the  Lord  Chief  Justice  and  his  coUeBgaes  and  by  the  jury 
in  the  Tichbome  raise  ought,  in  justice  to  himself,  to  the 
Bar,  and  to  the  public  at  large,  to  be  investigated  and 
adjudicated  upon  by  the  Bencbars  of  the  Inn  of  Court  of 
which  he  is  a  member.  It  seemed  to  ns  when  we  published 
that  article,  and  it  seems  to  us  now,  that  if  such  a  censure 
as  was  applied  to  Dr.  Kenealy  is  to  pass  unnoticed  it  will 
form  the  worst  possible  precedent.  Men  of  the  age  and 
position,  social  and  professional,  of  Judges  and  Queen's 
Coausel  are  too  old  and  too  high-placed  for  scolding  matches. 
When  such  terms  as  "Scroggs  and  JeSeries"  on  the  one 
side,  and  "  slanderer  "  on  the  other,  are  exchanged  between 
them  with  no  result  at  all,  the  profession  to  which  they 
belong,  and  the  a  Iministration  of  justice  itself,  are  dis- 
graced. Duelling  was  a  barbarous  practice  no  doubt,  yet  it 
did,  in  a  rough  objectionnble  way,  recognise  the  truth  that 
a  man's  honour  is  a  valuable  thing,  and  that  he  ought  not 
to  sit  down  with  an  insult  unless  be  is  contented  to  be  dis- 
graced. This  was  as  natural  and  honourable  a  feeling  as 
the  superstition  that  a  man  atoned  for  an  insult  by  shooting 
the  man  whom  he  had  insulted  was  absurd. 

We  are  well  rid  of  the  one,  but  we  ought  carefully  to 
preserve  the  other  as  far  as  possible.  It  would,  we  think, 
be  generally  understood  that  a  man  who  submitted  to  an 
imputation  on  his  character  in  the  public  press  without 
suing  his  slanderer  for  libel  or  compelling  him  to  apologise 
was  disgraced.  There  are  cases  in  which  an  officer  in  the 
army  ought  to  d«mand  a  court-martial ;  and  it  seems  to  us 
that  when  a  Queen's  Counsel  has  heavy  charges  brought 
against  him  not  only  as  a  barrister,  but  as  a  man  of  honour 
and  a  gentleman,  by  three  judges,  one  of  whom  is  the  Lord 
Chief  Justice  of  England,  and  by  a  jury  which  by  common 
consent  showed  inexhaustible  patience  and  great  intelligence 
in  dealing  with  a  case  of  unparalleled  difficulty,  he  ought 
to  be  anxious  to  have  those  chai]|^s  investigated  by  a  court 
of  honour  to  which  he  happens  to  be  subject ;  and  if  that 
the  matter  does  not  present  itself  to  him  in  that  light,  the 
Benchers  of  his  Inn  ought  to  take  it  up  for  the  credit  of  the 
Profession,  and  for  the  security  of  the  public 

It  ought  never  to  be  forgotten,  though  some  people  aro 
much  inclined  tu  forget  it,  that  the  public  have  a  strong 
and  direct  interest  in  the  good  behavour  of  the  Bar — in  the 
maintenance  of  their  privileges  on  the  one  hand,  and  on 
their  being  kept  within  proper  bounds  on  the  other.  It  'u 
a  profession  which  has  in  most  cases,  and  which  ought  to 
have  in  all  cases,  a  sense  of  honour  and  professional  morality 
as  distinct  and  as  strictiy  enforced  as  those  of  officers  in  the 
army.  A  barrister  has,  and  ought  to  have,  great  privileges. 
It  is  his  right  and  duty  to  say  and  do  without  fear  or 
favour  things  which  no  other  man  is  allowed  to  say  or  do. 
Private  character  and  conduct  are  to  a  great  extent  at  his 
mercy.  It  is  in  his  discretion  to  drag  to  light  secrets  which 
may  cover  a  man  with  shame  for  the  rest  of  his  days.  It 
may  be  his  duty  to  discover  secret  machinations  for  the 
injury  of  others  in  which  persons  of  the  highest  social 
'staumng  and  most  respectidile   character  are  concerned. 
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He  can  say  what  he  likes  without  having  the  fear  of  the 
law  of  libel  before  his  eyes.  He  can  not  only  ask  questions 
which  it  would  be  an  unpardonable  affront  in  another 
man  to  suggest,  but  compel  the  persons  questioned  to 
answer  him  completely  and  directly  ;  and  it  is  absolutely 
necessary  that  he  should  have  theHO  powers  in  order  that 
justice  may  be  duly  administered  between  man  and  man. 
It  seems  to  us  that  it  is  at  least  equally  necessary  that  he 
should  not  abuse  them  ;  for  if  he  does  he  becomes  one  of  the 
vilest  and  most  mischievous  of  all  conceivable  social  pests. 
It  is  impossible  to  imagine  a  more  utterly  abominable 
character  than  a  man  who  deals,  to  use  the  fine  expression 
of  Chief  Justice  Erie,  in  "words  sold  and  delivered,"  or  to 
use  a  well-known  metaphor  of  Chief  Justice  Cockbum's, 
quoted  in  the  recent  trial  by  Dr.  Kenealy,  a  man  who, 
instead  of  being  a  soldier  using  his  sword  according  to  the 
laws  of  war,  is  a  prowling  assassin  armed  with  a  dagger. 
It  may  be  impossible  to  draw  the  line  between  the  two 
characters  in  words,  and  to  lay  down  definite  rules  by  which 
it  may  be  known  in  all  cases  whether  a  particular  act  falls 
on  one  side  of  the  line  or  on  the  other,  but  is  very  far  from 
being  even  difficult  for  a  body  of  honourable  men,  with  all 
the  facts  of  a  particular  case  before  thrm,  to  assign  to  any 
particular  man  the  position  which  he  ought  to  occupy. 
Privileges  of  every  kind  have  their  corresponding  obliga- 
tions ;  and  a  man  who  is  intrusted  by  the  public  with  the 
privileges  of  a  barrister  should  be  made  to  feel  that  he  runs 
the  risk  of  infamy  and  ruin  if  he  abuses  them.>  We  pass  no 
judgment  at  all  on  Dr.  Kenealy's  conduct.  We  express  no 
opinion  on  what  he  has  said  or  done.  We  merely  point  out 
the  fact  that  three  judges  and  the  jury  have  accused  him  of 
grossly  abusing  the  privileges  of  his  position.  We  say  that 
such  an  accusation  should  make  it  the  duty  of  his  Inn  to 
inquire  into  his  conduct,  to  set  bim  right  with  the  world  if 
the  accusation  is  false,  to  protect  the  public  against  him  for 
the  future  if  it  is  completely  justified,  and  to  visit  him  with 
whatever  censure  may  be  thought  proper  if,  though  exag- 
gerated, it  is  not  unfounded. 

This  was  and  is  the  view  which  we  take  of  the  matter. 
Dr.  Kenealy's  letter  to  the  Standard  (dated  March  7)  rather 
confirms  than  weakens  it.  His  letter  is  a  justification  of 
his  conduct.  As  regards  the  charge  of  disrespect  to  the 
Bench  he  says  with  a  good  deal  of  force  :  "  If  I  was  guilty 
of  contempt  of  court,  why  was  I  not  punished  at  the  time, 
or  at  all  events  when  the  case  was  over,  and  when  my 
punishment  could  no  longer  prejudice  my  client!  This, 
we  think,  is  an  answer  :  Courts  of  justice  are  well  able  to 
protect  themselves  against  insult,  and  are  armed  with 
special  powers  for  that  purpose,  and  it  no  doubt  would  be 
hard  upon  a  man  if  the  Benchers  of  his  Inn  were  to  punish 
him  for  acts  of  disrespect  to  judges  which  the  judges  had 
not  thought  it  necessary  to  punish.  That,  however,  is  not 
the  real  charge  which  has  been  made  agninst  Dr.  Kenealy. 
The  real  charge  is  that  he  attacked  private  character  reck- 
lessly, falsely,  without  proper  grounds,  in  a  great  number 
of  cases,  and  in  intemperate  language.  It  is  put  shortly 
and  plainly  enough,  though  not  quite  as  precise  as  it  might 
have  been,  in  the  note  appended  by  the  jury  to  their  verdict. 
"  The  jury  desire  to  express  their  opinion  that  the  charges 
of  bribery,  conspiracy,  and  undue  influence,  brought  against 
the  prosecution  in  this  case  are  entirely  devoid  of  founda- 
tion ;  and  they  regret  exceedingly  the  violent  language  and 
demeanour  of  the  leading  counsel  for  the  defendant  in  his 
attacks  upon  the  conduct  of  the  prosecution,  and  upon 
several  of  the  witnesses  produced  in  the  case." 

Dr.  Kenealy's  reply  to  this  consists  of  two  parts.  First 
he  says,  "  It  is  false,  as  laid  at  my  door,  that  I  charged  the 
counsel,  the  solicitors,  everybody,  as  being  engaged  in  a  foul 
conspiracy.  So  far  from  having  done  so,  f  did  the  very 
reverse,  as  my  assailant  must  have  known,"  Here  is  a 
plain  issue  of  fact  between  Dr.  Kenealy  and  the  jury.  Let 
some  one  decide  between  them.  The  shorthand  writers' 
notes  are  in  existence.  Let  the  Benchers  of  Gray's  Inn 
read  them,  and  say  whether  Dr.  Kenealy  did  or  did  not  say 
what  the  jury  say  that  be  said  and  what  be  says  he  did  not 
say. 

Further,  Dr.  Kenealy  observes  :  "  I  claim  a  right  to  say 
what  I  have  said"  (against  the  witnesses),  "because  in  my 
judgment  there  existed  grounds  for  my  assertion  as  exhibited 
at  the  trial."    Some  of  these  grounds  he  proceeds  to  assign. 


This  is  an  equally  plain  issue,  and  it  is  the  really  important 
issue  in  the  case.  Had  Dr.  Kenealy  grounds  for  the  impu- 
tations which  he  made,  or  did  he  m^e  them  at  random  or 
without  grounds !  In  the  one  case  let  him  by  all  means  be 
acquitted,  in  the  other  let  him  be  disbarred ;  but  in  any 
case,  for  the  honour  of  the  Bar,  for  the  safety  of  the  public, 
and  for  his  own  honour,  let  him  be  tried.  Let  us  have 
something  in  the  nature  of  a  decision  by  a  public  body 
acting  judicially  on  the  question  whether  or  no  a  great 
breach  of  public  decency  has  been  committed  and  great 
private  wrongs  inflicted  by  a  man  holding  a  coni>picuou8 
and  honourable  public  position.  Let  it  not  be  said  that  tbe 
Chief  Justice  of  England  publicly  taxed  one  of  her  Majesty's 
counsel  with  an  "unceasing  torrent  of  invective  and  foul 
slander ;"  that  Mr.  Justice  Mellor  concurred  in  that  censure, 
and  spoke  also  of  his  "  braggart  demeanour ;"  that  Mr. 
Justice  Lush  declared,  in  reference  to  the  same  subject, 
that  "  if  advocates  were  at  liberty  to  use  denunciation  and 
slander  astt  weapon,  the  so-called  independence  of  the  Bar 
would  become  a  public  nuisance  ;"  and  that  the  jury  added 
to  these  declarations  of  the  judges  the  note  which  we  have 
just  quoted  ;  that  all  this  passed  by  as  so  much  idle  wind, 
and  that  Dr.  Kenealy  was  permitted  to  continue  to  practise 
his  Profession  without  any  inquiry  into  the  subject  by  any 
body  of  persons  competent  to  hear  and  determine  the 
matter.  If  this  should  be  the  case,  it  will  constitute  one  of 
those'crying  public  scandals  which  bring  about  legislative 
changes.  The  Bar  will  be  in  a  position  as  disgraceful  aa 
that  of  a  regiment  in  tbe  army  in  which  the  colonel  on 
parade  calls  a  subaltern  a  liar  and  a  coward,  the  subaltern 
replies  that  the  colonel  is  a  spiteful  old  fool,  and  the  parties 
sit  down  at  the  mess  table  afterwards  and  talk  and  laugh 
as  if  nothing  bad  happened. 

The  rest  of  Dr.  Kenealy's  Utter  consists  of  recrimination 
and  of  fustian  about  "  emasculating  and  enslaving  the  bar," 
a  "  reign  of  terror,"  "  my  profession  which  it  is  sought  to 
awe  into  oriental  supineness  and  servility,''  "lords,  ladies, 
and  priests,  who  have  vast  influence  in  tbe  press,  and  who 
are  exercising  that  influence  for  my  destruction,"  and  other 
matters  undeserving  of  attention. — Pall  Mall  Gazette. 


THE  COMING  COUBT  OF  FINAL  APPEAL  FOB 
IRELAND. 

The  Irish  Lord  Justice  (Christian)  has  published  soma 
observations  upon  the  pending  changes  in  the  appellate 
system  of  the  United  Kingdom,  and  with  his  usual  vigour 
be  points  out  what  he  conceives  to  be  the  dangers  attending 
tbe  abolition  of  the  jurisdiction  of  the  House  of  Lords. 

We  must  confess,  however,  that  we  are  somewhat  sur- 
prised to  find  the  Lord  Justice  taking  such  remarkably 
strong  views  in  favour  of  the  old  jurisdiction  of  tlie  House 
of  Lords.  Overlooking  entirely  the  inherent  weakness  of 
tbe  tribunal,  and  its  haphazard  constitution,  he  finds  in  it 
an  object  not  only  of  his  veneration  and  respect,  but  of  his 
unbounded  enthusiasm.  At  any  rate  it  would  seem  to  bs 
the  opinion  of  the  Lord  Justice  that  an  appeal  to  even 
inferior  English  judges  sitting  at  Westminster  would  ba 
tietter  than  an  appeal  to  the  ablest  Irish  Judges  sitting  ia 
Dublin.  He  telU  us,  indeed,  that  "  Her  Majesty's  Court 
of  Appeal,"  as  constituted  under  the  Judicature  Act,  when 
extended  to  Ireland,  may  be  found  as  satisfactory  to  that 
country  as  the  House  of  Lords  lias  been,  but  more  so  it  can- 
not by  any  pntsibility  prove.  He  adds,  "Tbe  contentment 
of  Irelaud  with  that  House  as  its  court  of  last  resort  has,  in 
fact,  been  boundless."  The  Lord  J  ustice  in  his  experience 
of  nearly  forty  years,  has  "  never  heard  a  murmur  against 
it."  "'Tbe  judges  whose  decisions  may  have  been  reversed, 
even  the  unsuccessful  parties  or  their  counsel,  however  dis- 
appointed by  the  result,  never  reclaimed  against  that  tri- 
bunal"— which,  if  true,  shows  the  Irish  to  ba  a  much 
maligned  race — "and  even  when,  as  would  sometimes  happen, 
the  reasoning  of  tbe  Law  Lords  might  seem  a  little  bald 
and  inconclusive,  it  was  still  the  same  ;  no  one  cared  to 
look  beyond  the  mere /actum  of  their  conclusion.  In  short, 
the  House  had  won  for  itself  that  fulness  of  acceptance 
which  is  the  truest  touchstone  of  desert  for  a  court  of  last 
appeal,  when  all  would  be  ready  to  say,  after  the  decision 
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wu  made,  '  Nov  we  know  it  is  the  law,  because  they  have 
niditis.'" 

We  Ventura  to  think  that  no  coDdemned  tribnnal — and 
condemned  out  of  its  own  mouth — erer  possessed  a  blinder 
panegyrist,  and  we  fear  that  the  excess  of  zeal  of  the  Lord 
Jostioe  must  detract  from  the  cogency  of  his  remarks.  We 
find  it  very  difficult  to  believe  that  no  murmur  has  ever 
arisen  within  the  last  forty  years  from  Irish  judges  whose 
decisions  have  been  reversed,  and  from  unsuccessful  counsel 
and  parties.  Possibly  such  murmurs  would  not  reach  the 
ears  of  so  devoted  an  admirer  of  the  tribunal  as  Lord  Justice 
Christian  ;  but  if  the  fact  be  as  he  states  it,  there  must 
have  been  a  predisposition  to  consider  Irish  judges  as  likely 
to  be  in  the  wrong.  With  a  strong  Bench  in  Ireland,  and  a 
Bench  in  the  ability  of  which  the  people  believed,  it  seems 
to  us  impossible  that  the  decision  of  two  English  ex-Chan- 
cellors and  a  Scotch  Law  Lord  reversing  a  decision  of  that 
Bench  should  be  received  without  discoi^tent.  The  Lord 
Justice  evidently  does  not  deiiire  tn  cast  any  refiection  upon 
the  Irish  Bench  as  a  body,  and  we  must  assume  that  it  is 
regarded  with  respect.  This  being  so,  the  absence  of  dis- 
oontent  is  an  extraordinary  circamstance,  and  proves  either 
that  the  Irish  people  accept  the  dedsions  of  a  tribunal  on 
its  reputation  without  regard  to  its  constitution,  or  that  they 
possess  very  limited  power  of  discernment. 

We  cannot  help  thinking  that  the  Lord  Justice  has  been 
oppressed  with  the  thought  of  what  might  happen  if  Irish- 
men were  left  to  man^e  their  own  affairs.  A  passage 
which  he  pDtsnn  italics  is  very  significant  It  is  this : — 
"The  inevitable ontcome  of  it  all  would  be  that  the  function 
al  supreme  appeal  for  Ireland  would  eventually  fall  into  the 
bands  of  a  little  band  of  Irish  Judges  located  in  Dublin." 
From  this  fear  oppressing  the  mind  of  the  Lord  Justice 
arises  all  that  he  imagines — ^first,  the  division  of  the  Court 
of  Appeal  into  as  many  departments  ss  there  are  countries 
from  which  appeals  come  (certainly,  if  the  Lord  Jostice's 
theory  is  correct  as  to  Scotland  and  Ireland) ;  and,  secondly, 
local  appellate  courts— hence  the  degradation  of  the  law, 
damage  to  society,  and,  lastly,  the  loosening  of  the  bonds  of 
union  between  the  countries. 

The  answer  to  all  this  is  perfectly  simple.  In  the  first 
place  it  is  by  no  means  certain  that  the  Irish  and  Bcotch 
appeals  will  be  taken  away  from  the  House  of  Lords. 
Supposing  they  were,  what  says  the  Judicature  Act  1  That 
in  the  absence  of  rules  or  orders  of  court  the  jurisdiction  of 
the  Court  of  Appeal  shidl  be  exercised  as  nearly  as  may  be 
in  the  same  manner  as  the  same  might  have  been  exercised 
by  the  respective  courts  from  which  such  jurisdiction 
shall  have  been  transferred,  or  by  any  of  such  courts 
(s.  23.)  No  order  of  court  could  possibly  be  made  by  which 
particular  business  should  be  disposed  of  by  Judges  who 
came  &om  the  same  country  as  the  business,  and  the  Judges 
could  not  venture  to  arrange  matters  amongst  themselves 
*o  as  to  secure  such  a  result.  Whilst,  thererore,  we  repeat, 
thAt  the  observations  of  Lord  Justice  Christian  are  entitied 
to  high  consideration,  we  are  driven  to  the  conclusion  that, 
impelled  by  his  dread  of  Irish  legal  business  being  entirely 
lootliaed,  be  has  unduly  exalted  the  virtues  of  the  House  of 
Lords,  and  bases  bis  r^ets  for  the  possible  abolition  of 
its  Irish  jurisdiction  entirely  upon  his  fears.  If  his  fears  are 
quieted,  if  it  appears  that  the  Court  of  Appeal  for  the 
empire  will  treat  all  bosineas  alike,  the  whole  of  his  argu- 
ment falls  to  the  ground. — The  Lav  Tima. 


The  re-election  of  Dr.  Bitll  by  Trinity  College  was  a 
matter  of  course  ;  but  his  continued  presence  in  the  House 
of  Commons  is  of  interest  as  a  proof  that,  whatever  Mr. 
Disraeli's  Government  may  choose  to  do,  or  decline  to  do, 
it  will,  at  all  events,  take  in  hand  the  very  urgent  business 
of  reoijpanizing  the  Irish  Judicial  System.  It  must  be  for 
this  porpose  that  Dr.  Ball's  services  have  been  retained  in 
tbe  House  of  Commons,  and  that  the  Great  Seal  of  Ireland 
has,  daring  tbe  temporary  suspension  of  the  Chancellorship, 
been  entrusted  to  a  Commission  consisting  of  tir  Joseph 
Napier,  Mr.  Justice  Lawsnn,  and  Master  Brooke.  These 
three  eminent  lawyers  will  not  derogate  from  the  dignity  of 
tbe  high  office  which  has  for  a  time  been  placed  in  their 
cfaaig&  Sir  Joseph  Napier  and  Mr.  Justice  Lawson  have 
served  with  credit  both  in  Parliament  and  on  the  Bench, 


and  the  fact  that  the  latter  is  a  Liberal  in  htii  Party 
attachments  reflects  all  the  more  credit  on  the  Conservative 
Government  which  has  selected  him  for  honour.  Master 
Brooke,  tbe  third  C<immissioner,  is  a  highly-respected 
Equity  oflScial.  It  would  be  difficult  to  point  out  a  better 
constituted  trusteeship  of  the  Great  Seal.  Nevertheless^ 
such  an  arrangement  can  only  be,  and  is  only  intended  to 
be,  provisional.  The  late  Government  announced,  long 
before  the  dissolution  was  decreed,  that  the  principles  of 
the  Judicature  Act  would  be  applied  to  Ireland  in  ths 
present  Session.  The  announcement  was  a  challenge  to  the 
Conservative  Party,  against  whom  it  had,  not  unfairly, 
been  made  an  article  of  indictment  that  they  had,  in  an 
irrational  and  purposeless  manner,  prevented  the  establish, 
ment  of  one  Finu  Court  of  Appeal  for  the  whole  United 
KingdoAi.  If  the  Act  was  good  for  England,  it  would 
need  some  specially  cogent  reasons  to  prove  that  it  would 
be  bad  for  Siootland  or  Ireland.  By  placing  the  Great  Seal 
of  Ireland  in  Commission  the  Government  have  shown  that) 
so  far  from  desiring  to  evade  the  Liberal  challenge,  they  are 
fully  prepared  to  mete  out  to  the  Irish  Courts  the  same 
measure  that  has  been  deemed  wholesome  and  equitable  in 
dealing  with  the  English  Judicial  System. 

But  what  form  will  tbe  application  of  the  English  Act  to 
Ireland  practically  take  t  This  is  the  question  which  Irish 
lawyers  are  now  considering,  and  which  is  for  many  reasons, 
political  as  well  as  professional,  deserving  of  more  general 
attention.  The  main  point  is  the  effect  upon  the  Appellate 
jurisdiction.  It  is  not  likely  that  the  fusion  of  Law  and 
Equity  will  present  anything  like  the  same  difficulties  in 
Ireland  as  in  England,  for  in  the  former  country  tbe  two 
systems  of  jurisprudence,  though  theoretically  distinct,  have 
been  in  practice  worked  by  the  same  men,  and  Equity 
Judges  have  usually  had  a  lsi;gs  Common  Law  experience 
to  draw  upon.  But  when  litigants  have  soared  beyond  the 
Tribunals  of  First  Inataoce,  where  are  they  to  carry  their 
disputes  t  Is  the  jurisdiction  of  the  Uuose  of  Lords  to  be 
mamtMued  for  Ireland  after  its  abandonment  for  England! 
This  course  is  clearly  impossible,  and  it  is  equally  out  of  ths 
question  tp  discuss  even  the  possibility  of  reversing  the 
course  of  last  year's  legislation,  and  of  restoring  to  the 
peers  their  judicial  powers.  But  if  the  Scotch  and  Irish 
appeals  are  to  be  brought  before  tbe  Supreme  Appellats 
Court  to  be  constituted  in  next  November  under  the 
Judicature  Act,  what  specific  proportion  of  representation 
in  the  New  Tribunal  of  Appeal  will  be  assigned  to  the 
Sister  Kingdoms  I  This  is  a  question  which  must  be  very 
carefully  weighed  before  any  irrevocable  changes  axe 
adopted.  Lord  Justice  Christian,  of  the  Irish  Chancery 
Court  of  Appeal,  has  published  a  pamphlet  on  the  subject, 
which,  though  warped  by  some  too  palpable  prejudices,  and 
written  in  a  style  somewhat  disregardful  of  professional 
and  social  amenities,  contains  much  suggestive  matter. 
Nobody  can  be  ignorant  of  the  fact — indeed,  some  scandalous 
scenes  on  the  Bench  have  left  no  chance  to  any  one  of 
ignoring  it — that  Lord  Justice  Christian's  btte  noire  has 
been  his  late  colleague  in  the  Court  of  Appeal,  Mr.  Glad- 
stone's Irish  Chancellor,  Lord  O'Hagan ;  and  from  the 
person  the  Lord  Justice  seems  to  have  transferred  his 
animosity  to  the  office.  At  all  events,  what  is  likely  to  be 
the  most  popular  part  of  this  pamphlet  is  that  which  treats 
of  the  modern  degeneracy  of  the  Irish  Chancellorship  from 
the  dignity  of  a  high  judicial  office  to  the  condition  of  a 
second-rate  political  office.  Lord  O'Hagan's  appointoient 
was,  in  the  Lord  J  ostice's  opinion,  tbe  consummation  of  a 
change  for  the  worse  which  had  been  impending  ever  since 
the  practice  of  committing  the  Great  Seal  of  Inland  to 
English  Equity  lawyers  of  high  repute  was  abandoned, 
nearly  thirty  jears  ago.  If  the  Chancellorship  is  thus  to 
be  used  as  a  mere  engine  of  political  influence,  it  should  he 
wholly  excluded.  Lord  Justice  Christian  argues,  from  real 
judicial  work. 

The  plan  suggested  by  tbe  late  Government  for  the 
constitution  of  tbe  Supreme  Appellate  Court  as  a  tribunsl 
of  ultimate  resort  for  the  whole  of  the  United  Kingdom 
included  the  admission  of  a  certain  number  of  representatives 
from  the  Irish  Judiciary,  as  also  from  the  Scotch  ;  and  this 
provision,  coupled  with  the  scheme  for  distributing  the 
Appellate  business  among  divisional  Courts,  gives  some 
ground  tor  Lord    Justice   Christian's    apprehension  that 
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Iriah  appeals  may  ultimatdy  come  to  be,  in  practice, 
decided  by  one  or  two  Irish  Judges  sitting  in  Londoii,'  of 
trhum  the  Irish  Chancellor  would,  according  to  the  sug- 
gested arrangement,  be  one.  It  is  impossible  not  to  agree 
with  the  Lord  Justice  that  snch  a  plan  would  be  very  far 
from  establishing  a  strong  Court  of  App<:al,  unless  there 
■hould  suddenly  grow  up  a  Ministerial  sense  of  responsibi- 
lity such  as  we  have  rarely  seen  exhibited  in  the  bestowal 
of  this  office  by  Oovemmenta  naturally  inclined  to  regard 
its  political  functions  as  the  most  important.  Lord  O'Hagan 
himself  was  a  highly-respectable  public  servant,  and,  though 
be  could  not  be  expectt-d  to  turn  out  an  eminent  £qnity 
Judge,  since  he  had  positively  no  experience  whatever  of 
Chancery  business  till  he  took  his  place  od  the  Bench,  he 
oommitte<l  uo  signal  blunders.  But  he  was  assuredly  not 
tile  man  whom  the  profession  would  have  selected  to  revise 
the  Equity  Judgments  of  the  Master  of  the  Rolls  or  of  one 
or  two  of  the  present  Masters  in  Chancery  in  Ireland,  not 
to  speak  of  Lord  Justice  Christian  himself.  The  Lord 
Justice  argues  that  the  chance  that  such  political  appoint- 
ments— and  Lord  O'Hagan's  was  not  the  first — may  con- 
tribute a  disturbing  element  to  the  Supreme  Court  of 
Appeal  is  an  overwhelming  reason  in  &voiir  of  drawing  the 
Irish  representatives  who  are  to  sit  on  that  great  tribunal 
from  the  permanent  judicial  officers,  and  not  from  the 
political  and  changeable  establishment.  Lord  Justice 
Christian  suggests  that  tlie  Chief  Justice  of  the  Queen's 
Bench  and  the  Master  of  the  lioUs  should  be,  by  virtue  of 
their  offices,  and  as  the  permanent  heads,  respectively,  of  the 
Common  Law  and  Equity  jurisdictions,  the  represeetatives 
of  the  Irish  Judiciary  in  the  Court  of  Appeal.  If  Law  and 
Equity  are  to  be  fimed,  we  do  not  see  the  reason  for  this 
bifurcation,  but  otherwise  the  suggestion  has  much  force. 

If  an  English  critic  were  to  put  forward  views  anything 
like  those  which  Lord  Justice  Christian  promulgates  with 
entertaining  dogmatism,  his  audacity  would  provoke  a 
unanimous  protest  &om  the  whole  Irish  nation.  He  not 
only  regrets  the  time  when  the  Iriah  Equity  Courts  were 
presided  over  by  imported  English  lawyers,  but  he  contends 
vigorously  that  special  rales  should  be  adopted  to  prevent 
Irish  Judges  from  supplying,  in  any  combination  of  circum- 
stances, a  majority  ot  the  Division  of  the  fiupreme  Appellate 
Court  assigned  for  the  hearing  of  Irish  appeals.  These 
criticisms  we  leave  to  the  consideration  of  the  Irish  Bar, 
merely  observing  that  there  seems  some  grave  reason  to 
doubt  the  expediency  of  establishing  bard  and  fast  divisions 
in  a  tribunal  of  this  character,  and  still  more  of  identifying 
any  particular  division  with  the  appellate  business  of  any 
particular  portion  of  the  kingdom.  The  House  of  Lords, 
if  deficient  in  every  other  characteristic  of  a  high  Court  of 
Appeal,  had,  at  all  events,  a  certain  Imperial  grandeur, 
wliich  impressed  the  popular  imaginatiun.  We  should  be 
sorry  if  tUe  new  Supreme  Court  of  the  Empire  were  to  fall 
below  this  level  and  to  split  up  in  practice  into  so  many 
provincial  Courts  of  Appeal ;  but  it  will  hardly  be  able  to 
maintain  a  reputation  equal  to  its  pretensions  if  its  work  is 
divided,  not  only  in  practice,  but  in  appearance,  among 
four  or  five  sections  of  legal  specialists,  sheltering  their 
individual  insignificance  under  the  great  name  of  the  highest 
tribunal  in  the  land. — Timet, 


THE  IiIABILITY  OF  INFANTS  TO  BANKRUPTCY. 

We  have  recently  had  occasion  to  advert  to  a  decision  of 
» learned  County  Court  Judge  to  the  effect  that  an  infant 
against  whom  damages  had  been  obtained  in  ao  action  of 
tort  might  be  adjudicated  bankrupt.  We  ezpreosed  our 
doubts  as  to  the  soundness  of  his  Honour's  law,  and  the 
question  raised,  being  undecided  by  any  case  under  recent 
Acts  of  Parliament  changing  the  operation  of  the  Uw  of 
bankruptcy,  is  one  of  some  interest. 

The  history  of  the  bankruptcy  law  with  reference  to 
infants  is  somewhat  curious.  Early  authorities,  notably 
Lord  Cowper  and  Lord  Macclesfield,  decided  that  a  oom- 
misiion  might  issue  against  an  infant,  but  in  Ex  parte 
SidebotKam  Lord  HardMricke  said  that  since  those  judges 
bad  pronounced  their  opinions  the  law  had  been  declared  to 
be  the  other  way.  It  is  not  quite  clear  to  what  Lord 
Hardwioke  refers,  bat  it  is  evident  that  in  his  tuna  it  was 


considered  as  absolute  law  that  a  oommission  against  an 
infant  was  at  any  rate  voidable,  that  is  to  say,  that  an  inCuit 
might  bring  his  action  against  bis  assignee,  and,  on  proof  of 
infancy  vacate  the  commission.  Lord  Holt  also  decided 
that  an  infant  could  not  be  a  trader  subject  to  a  commission, 
and  he  said  that  though  the  debls  of  an  infant  are  only 
voidable  at  his  election,  yet  no  man  can  be  made  a  bank- 
rupt for  debts  which  he  is  not  obliged  to  pay.  These  early 
decisions  would  appear  so  thoroughly  to  have  settled  the 
law  that,  as  stated  in  the  argument  in  M'Lean  v.  Dummelt 
(22  L.  T.  Rep.  N.  S.  710),  it  has  ever  since  been  considered 
that  an  infiint  could  not  be  made  a  bankrupt  unless  be  had 
induced  persons  dealing  with,  him  to  believe  him  to  be  a 
tui  juris.  Had  there  been  no  reform  in  our  bankruptcy 
laws  cunceming  the  class  of  persons  to  be  brought  within 
their  operation,  no  question  could  have  arisen  with  a  chance 
of  being  decided  otherwise  than  in  accordance  with  the 
decision  of  X<ord  Uardwicke.  The  Act  of  1861,  however, 
made  all  debtors,  whether  traders  or  non-traders,  liable  tu 
bankruptcy,  and  the  point  now  to  be  considered  is  whether 
the  fact  that  non-traders  are  liable  to  be  made  bankrupt, 
altera  the  position  of  infants. 

It  is,  of  course,  not  open  to  question  that  in  respect  of 
contracts  an  infant's  liability  in  not  afiected  by  the  fact  of 
his  being  a  trader.  For  any  debt  due  by  virtue  of  any  con- 
tract save  for  necessaries  he  is  not  liable,  and  inasmuch  as 
(to  use  the  words  of  Lord  Holt)  he  cannot  be  compelled  to 
pay  his  debts,  he  cannot  be  made  bankrupt  in  respect  of 
them.  The  question  of  trader  or  no  trader  is,  therefore, 
immaterial,  and  under  the  Act  of  1861  it  was  decided  (in 
the  case  of  Smedleg  fad  Prosier},  that  infanta  might  make 
themselves  bankrupt  on  their  own  petition,  whilst  under  a 
colonial  Act,  "  for  the  more  effiectual  settlement  of  the  debts 
of  insolvent  traders,"  an  infant  trader  was  held  not  liable 
to  be  adjudicated  bankrupt  on  the  petition  of  a  creditor : 
{Madean  ▼.  DuntmeU).  A  correspondent  has  submitted 
that  this  last  case  does  not  affect  the  ruling  of  the 
learned  County  Court  Judge,  having  been  decided  upon 
a  statute  dealing  with  trulers.  It  is,  however,  on  that 
score  none  the  less  of  an  authority  upon  the  general  ques- 
tion ;  but  we  notice  in  the  judgment  delivered  by  Lord 
Justice  Giffard,  it  is  said  : — "  Their  Lordships  are  clearly  of 
opinion  that  if  any  action  has  been  brought  against  Maclean, 
a  plea  of  infancy  would  have  been  fatal  to  that  action  ;  and, 
therefore,  upon  that  ground  that  these  proceedings  in  bank- 
ruptCT  ought  to  have  been  superseded.'  This  observation 
is  in  nvour  of  the  view  that  where  a  debt  is  the  result  of 
an  action  to  which  infancy  could  not  be  pleaded,  it  may 
ground  bankruptcy  proceedings  against  an  infiuit.  But 
does  it  go  the  length  of  establishing  that  an  infant  can  be 
made  a  bankrupt  on  a  judgment  in  an  action  for  unliqui- 
dated damages  t  We  shall  be  very  glad  if  it  can  be  so 
held,  as  in  that  event  the  adjudication  by  tlie  County  Court 
Judge  was  perfectly  right.  What  then  is  the  effect  of  the 
verdict  and  judgment  ?  It  would  appear  clear  that  the  oasa 
would  come  within  the  section  of  the  Debtor's  Act,  which 
says  that  "any  court  may  direct  any  person  in  pursuance 
of  any  order  or  judgment  of  that  or  of  any  other  competent 
court  to  be  paid  by  instalments,"  and  in  default  of  payment 
to  commit  to  prison.  If  then  an  infant  under  such  order 
might  ba  committed,  why  might  he  not  be  made  bank- 
rupt t 

As  we  have  stated,  the  old  authorities  proceeding  on  tha 
ground  that  no  one  could  be  made  bankrupt  upon  a  claim 
which  he  is  not  bound  to  satisfy,  decided  that  an  infant 
could  not  be  made  a  bankrupt.  Non-traders  have  been 
liable  to  bankruptcy  since  1861,  but  during  the  thirteen 
years  which  have  elapsed  it  has  not  been  held  that  an  infant 
could  be  compulsorily  made  a  bankrupt.  Mr.  Stoner  is 
the  first  Judge  who  has  so  held.  He  has  more  reasons  in 
support  of  his  view  than  at  the  first  blush  we  thought  he 
had,  and,  whether  he  is  right  or  wrong,  it  is  difficult  posi- 
tively to  say.  The  question  is  one  which  some  time  or  other 
must  be  settled  by  nigh  authority. — Tke  taw  Timet. 


An  Iowa  criminal  lawyer  is  referred  to  by  the  San  Fran* 
ciaco  Chronicle  aa  a  man  who,  if  he  has  not  slain  his 
thousands^  has  saved  sixty-five  murderers  with  his  jaw-bone. 
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DEFAMATIOK 11. 

To  attribute  a  alaqder  in  law  requires  as  mach  accuracy 
aa  the  allegations  of  a  pleading.  If  a  man  says  in  one 
breath  that  I  am  a  murdtirer,  and  killed  my  wife,  and  in  the 
next  breath  uya  that  my  temper  ia  bad  enough  to  kill  any 
woman  who  had  to  live  with  me,  the  law  charitably  gives 
him  the  benefit  of  his  latter  breath,  and  takes  notice  that  I 
am  charged  with  having  an  unpleasant  disposition,  rather 
than  with  being  a  Blue  Beard.  This  is  a  very  good  thing  for 
a  lawman  to  know.  If  one  wants  to  free  bis  miod  con- 
cerning a  neighbour  whom  he  dislikes,  he  may  call  him 
every  opprobrious  name  in  the  language,  and  charge  him 
with  every  crime  in  the  decalogue,  taking  good  care,  bow- 
ever,  to  wind  up  with  a  peroration  to  some  inocuous  effect, 
like  the  above.  Of  course  he  must  not  charge  him  with 
anything  that  would  hurt  him  in  his  trade  or  occupation, 
for  that  means  money,  and  of  that  the  law  takes  note.  For 
iuitaooe  :  A  declaration  for  slander  stated  that  the  plaintiff 
was  »  pork  butcher,  and  then  charged  the  defendant  with 
publiabing  to  the  plaintiff,  in  presence  of  others,  these 
words  concerning  the  plaintiff : — "  You  are  a  bloody  thief  I 
Vho  stole  F.'s  pigs  !  You  did,  yon  bloody  thief,  and  I  can 
prove  it !  You  poisoned  them  with  mustnrd  and  brim- 
stone." There  was  an  iuuendo  that  the  plaintiff  was  guilty 
of  pig'Stealing.  The  jury  found  that  the  words  were  not 
intended  to  impute  felony,  but  were  spoken  of  the  plaintiff 
in  relation  to  bis  trade.  Held,  that  the  plaintiff  was  not 
entitled  to  recover,  as  the  words  used  did  not  show  that  they 
were  spoken  of  him  in  relation  to  his  trade,  and  there  was 
no  chiu]ge  in  the  declarati'  n  that  they  were  so  spoken.* 

One  must  not  hope  to  escape  the  penalties  of  slander  by 
a  diarge  conveyed  tbrotigh  a  reference  to  the  best  authors. 
To  say  that  such  and  such  a  person  is  "a  lively  snake" 
would  not  excite  any  remark  or  animadversion,  but  to  say 
that  the  same  person  ia  "a  frozen  snake "  is  a  serious 
matter-l"  "  We  ought,"  says  Coleridge,  J.,  "  to  attribute 
to  a  jury  an  acquaintance  with  ordinary  terms  and 
allusions,  whether  historical  or  figurative,  or  parabolical. 
If  an  expression,  originally  allegorical,  has  passed  into  such 
common  use  that  it  ceases  to  be  figurative,  and  has  obtained 
a  signification  almost  literal,  we  must  understand  it  as  it  is 
need.  The  term  'firozen  snake'  has  an  application  very 
generally  known,  which  is  calculated  to  bring  into  contempt 
a  person  against  whom  it  is  directed.  If,  therefore,  a 
publication  imputes  to  a  person  that  his  friends,  who  have 
been  amri sting  him,,  have  realized  in  him  the  fable  of  the 
fruaen  snake,  it  is  for  a  jury  to  say  whether  these  words  do 
not  convey  an  imputation  of  ingratitude  to  friends  and 
benefactors,  and  if  they  do  they  are  actionable^'  Again, 
one  might,  perhaps,  in  the  beat  of  passion,  safely  call 
another  "  Robinson  Crusoe,"  but  I  am  not  so  certain  about 
"man  Friday."  A  count  in  an  action  for  libel,  charging 
that  the  deiendant  wrote  of  the  plaintiff  that  he  was  a 
**  man  Friday "  to  another,  was  held  bad  for  want  of  an 
averment  to  show  that  by  the  terra  "Friday,"  as  applied  to 
the  plaintiff,  degradation  and  subserviency  were  intended  to 
be  imputed  to  him.$  So  ^Gsop  and  De  Foe  are  the  authors 
of  some  mi.chief  as  well  as  a  great  deal  of  good. 

A  slander  conveyed  by  reference  to  the  animal  kingdom 
ii  not  always  secure.  "  Frozen  snake  "  will  not  answer,  as 
we  have  seen.  "  Lame  duck,"§  as  applied  to  a  broker  ; 
"black  sheep, "11  as  applied  to  an  attorney ;  *' dirty  slut,"1l  as 
applied  to  a  schoolmistress  ;  and  "  quack,"  as  applied  to  a 
physician,  an  equally  objectionable.  Nor  may  an  artist 
make  a  likeness  of  his  patron  so  "  speaking  "  as  to  convey  a 
BbeL  Thus,  where  one  refused  to  accept  a  portrait  of 
himself,  painted  for  him  by  an  artist,  on  the  ground  that  it 
was  no  likeness,  and  the  artist,  to  revenge  himself,  added 
aas's  ears  to  the  bead,  and  exposed  the  picture  for  sale,  this 
was  held  libelous,**  the  pluutiS  being  able,  it  seemx,  to 
leooKniza  the  likeness  after  the  ad'lition.  There  is  no  Uw, 
however,  against  calling  an  innkeeper  a  "  caterpillar,"  ft 
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and  it  was  held  not  actionable  to  say  of  a  justice  :  "  He  is  a 
logger-headeci,  a  slouch-headed,  and  a  bnrsen-bellied  homid." 
1  Keb.  629. 

It  is  not  always  safe  to  repeat  what  one  says  of  himself. 
He  may  have  a  worse  opinion  of  himself  than  bis  acquaint- 
ances are  warranted  in  having  of  him,  and  must  not  suffer 
through  his  own  sense  of  his  demerits.  It  is  no  defence, 
therefore,  to  an  action  for  libel,  to  show  that  a  ludicrous 
narrati-ve  in  a  newspaper  concerning  the  plaintiff,  was  only 
a  repetition  of  a  story  told  by  the  plaintiff  of  himself  ;  "  for 
there  is  a  great  difference  between  a  man's  telling  a 
ludicrous  story  of  himself,  to  a  circle  of  his  own  acquaint- 
ance, and  a  publication  of  it  to  all  the  world  through  the 
medium  of  a  newspaper."  *  But  I  suppose  if  the  "  circle  " 
were  a  "sewing  cirele,"  the  judge's  observation  would  not 
apply. 

When  we  come  to  examine  the  law  of  defamation  of 
persons  in  respect  to  their  trade,  business,  office,  or  occupa- 
tion, we  strike  a  very  rich  vein.  Mr.  Heard,  in  his 
"Curiosities  of  the  Law  Reporters,"  cites  a  few  amusing 
cases  respecting  lawyers :  "  It  is  actionable  to  call  a 
counsellor  a  daffodowndilly,  if  there  be  no  averment  tbnt 
the  words  signify  an  ambidexter  ;t  or  to  say  of  an  attorney 
that  he  hath  no  more  Uw  than  Master  Cheyny's  bull,  even 
although  Master  Cheyny  actually  had  no  bull,  for  if  that  be 
the  case,  as  Keeling,  Chief  Justice,  observed,  '  the  scandal 
is  the  greater,']:  And  it  is  quite  clear  to  say  that  a  lawyer 
'hath  no  more  law  than  a  goose,'  is  actionable  ;§  and  the 
reporter  adds  a  query,  whether  it  be  not  actionable  to  say  a 
lawyer  'hath  no  more  law  than  the  man  in  the  moon."* 
In  another  case,  it  was  held  actionable  to  say  of  an  attorney 
that  "  he  is  no  more  a  lawyer  than  the  devil."|i  It  seems 
quite  superfluous  to  decide  that  it  ia  not  actionable  to  say  of 
a  lawyer  that  he  kept  back  his  bill  fifteen  years,  until  his 
client  was  dead.^  Very  few  clients  would  complain  of 
such  treatment.  As  to  physicians,  the  hardest  case  is  that 
where  it  was  held  actionable  to  say,  "he  has  killed  six 
children  in  one  year;"**  the  estioiate  seems  to  us  quite 
reasonable.  We  may  say  of  a  clergyman,  with  impunity, 
that  he  is  a  remarkably  bad  preacher.  1^1"  But  how  it  oould 
be  held  that  the  charge  that  "  be  is  a  lewd  adulterer,  and 
hath  two  children  by  the  wife  of  C.  S.,"  is  nut  actionable,^^ 
we  cannot  conceive.  Whether  it  would  be  slanderous  to 
say  of  a  judge  that  he  is  long-eared,  we  will  not  undertake 
to  determine  ;  but  to  say  that  he  is  "  half  eared,  has  been 
held  actionable.§§  It  is  quite  satisfactory  to  know  that  one 
may  with  safety,  as  well  as  justice,  say  of  an  alderman, 
"when  he  puts  on  his  gown,  Satan  enters  it,"||||  and  charges 
member  of  Parliament  with  want  of  sinoerity.ilH 

It  seems  that  whether  an  oral  charge  ia  actionable  or  not 
may  depend  on  the  intelligence  of  the  hearers.  That  a 
charge  is  physically  or  legally  impassible  does  not  always 
relieve  it  of  its  slanderous  character.  The  well-koowa  case 
of  the  woman  charged  with  having  had  sexual  intercourse 
with  a  dog,  and  having  given  birth  to  a  litter  of  pops  in 
consequence,  is  an  example.  Probably  if  uttered  to  a 
physician  or  to  Mr,  Darwin,  it  would  not  be  slanderous,  for 
even  Mr.  Darwin  Jmows  better.  But  to  a  promiscuous 
audience,  the  case  would  be  different.*  It  is  important  to 
know,  that  in  the  present  state  of  scientific  knowledge,  it  is 
quite  safe  to  say  of  an  enemy,  that  his  far-off-progenitors 
were  apes.  The  famous  case  of  Tom  Feim's  beer,  it  seems 
to  me,  is  open  to  criticism.  The  defendant  said  :  "  I  will 
give  my  mare  a  peck  of  malt,  and  lead  her  to  the  water,  and 
let  her  drink,  and  she  shall  piss  as  good  beer  as  any  Tom 
Fenn  brews."  This  was  held  not  to  be  actionable,  because 
it  is  impossible  that  the  words  should  be  true  in  any  man's 
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understanding.*  But  if  to  say  of  »  lawyer  that  **  he  hath 
no  more  law  than  Master  Cheyny's  bull,"  and  Cheyny  hath 
no  bull,  is  actionable,  because  equivalent  to  saying  that  he 
is  no  lawyer,  are  not  the  words  uttered  of  Tom  Fenn 
actionable,  because  equivalent  to  saying  that  his  beer  is  all 
water  ?  It  seems  to  us  to  be  the  poorest  compliment  pos- 
sible to  Mr.  Fenn's  beer.  In  another  case,-!-  it  was  decided 
that  to  aay,  "Thou  art  as  very  a  thief  as  any  in  Warwick 
gaol,"  no  thief  then  being  in  gaol,  would  not  be  actionable, 
but  if  a  thief  is  in  the  gaol  at  the  time,  the  words  would  be 
actionable.  But  wonld  not  the  hearers  naturally  infer  that 
there  was  a  thief  in  the  gaol,  and  understand  that  an  accu- 
sation of  theft  was  intended ! 

Although  something  depends  upon  the  intelligence  of  the 
hearer,  the  same  does  not  seem  to  be  true  of  the  person 
making  the  cbs^.  Thns,  where  one  said  of  a  jeweller, 
"^e  is  a  cozening  knave  in  selling  me  a  sapphire  fur  a 
diamond,"  it  was  held  actionable.  ^  It  would  seem  that  one 
who  does  not  know  a  sapphire  from  a  diamond  is  indeed 
stone-blind. 

We  have  seen  that  it  is  actionable  to  utter  injurious 
falsehoods  concerning  a  perton  in  his  trade,  business,  nfBce, 
or  occnpation.  But  it  is  not  actionable  in  good  faith  to 
speak  disparagingly  of  an  artick  that  the  person  may 
manufacture  or  deal  in.  For  instance,  it  would  be  slander 
to  say  of  Jones,  that  he  is  a  vulgar,  ignorant,  and  scurrilous 
editor  ;  but  it  would  not  be  slanderous  to  say  that  Jones' 
newspaper  is  a  vulgar,  ignorant,  and  scurrilous  journal. 
As  experience  shows,  this  may  be  a  benefit  rather  than  a 
detriment  to  Jones.  To  say  that  Jones'  newspaper  is  in 
low  circulation,  however.  Is  actionable.  §  One  may,  without 
malice,  securely  say  that  Robinson's  candles  are  short  of 
weight,  but  not  that  Robinson  makes  his  candles  short  of 
weight,  for  that  woald  implicate  him  in  a  wicked  bnsiness. 
The  effect  of  both  allegations  may  be  the  same  so  far  as  the 
sale  of  the  candle  goes,  but  not  the  same  as  to  Robinson's 
character.  It  is  valuable  to  know  these  distinctions. 
Sampnm,  in  the  play,  took  care  to  inquire  the  law  before  he 
committed  himself: 

"  Abram.    Do  you  bite  your  thumb  at- us,  sir  t 

"  Samp$on.    Is  the  law  on  our  side  if  I  say — ay  ? 

"  Oreffory.    No.  • 

"  Sampmn.  No,  sir,  I  do  not  bite  my  thumb  at  yon,  sir, 
but  I  bite  my  titomb." 

And  so,  being  armed  in  the  law,  a  layman  may  bite  bis 
own  thumb  or  Us  neighbour's  back  with  impunity. — ABianp 
Law  JoumaL 


THE  RAILWAYS  AND  THEIR  TIME  TABLEa 
There  are  some  animals  with  so  many  foes  and  so  few 
friends  in  Nature,  that  their  existence  is  a  standing  puzzle 
and  a  constant  uncertainty.  They  are  inoffensive  Ithmael- 
ites,  odious  to  the  rest  of  creation,  yet  without  horns  to  butt 
or  teeth  to  bite.  It  is  always  a  little  wonderful  that  they 
do  not  die  off,  or  that  they  do  not  become  disgusted  with 
the  conditions  of  their  life,  and  sicken  of  despair.  We  must 
own  that  we  make  these  observations  less  with  reference  to 
the  coney,  or  squirrel,  or  rabbit,  than  to  the  Railway  Com- 
panies of  this  country,  which  are  encompassed  by  enemies 
more  in  number  and  greater  in  strength  than  any  of  the 
most  helpless  creatures  of  the  earth.  They  are  baited  and 
oppressed,  squeezed,  and  spunged  upon,  and  robbed,  by  all 
sorts  of  foes.  Juries  mulct  them  heavily.  The  Courts, 
more  particularly  the  Court  of  Common  Pleas,  hold  that 
they  mast  watch  over  their  passengers  tenderly  and 
motherly,  as  a  hen  over  her  chickens.  They  are  pounced 
upon  by  the  Railway  Commissioners  when  they  appear  to 
exhibit  partiality  or  make  over-charges.  They  are  made 
perforce  the  insurers  of  goods  which  they  undertake  to 
carry.  They  are  bullied  by  the  Board  of  Trade  Inspectors, 
Bculded  by  Secretaries  of  State,  and  denounced  by  the  jnnr- 
nals,  as  if  carnage  were  their  trade  and  pastime.  They  are 
taxed  in  spite  of  their  protests.    They  make  little  profits  ; 
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and  they  are  insultingly  told  that  it  is  a  proof  they  do  not 
know  their  business,  and  that  they  are  not  fit  to  discharge 
their  work. 

We  most  chronicle  the  appearance  of  a  new  foe,  at 
first  sight  promising  to  be  as  dangerous  as  any  of  their 
accustomed  enemies.  Hitherto  they  have  enjoyed  the  pri- 
vilege of  unpnnctuality.  PunctuaUty  was  not  expected, 
and  it  was  not  often  met  with.  The  advertised  times  of 
starting  and  arrival  were  looked  upon  as  mere  conventional 
notices.  On  many  lines  passengers  have  learned  always  to 
make  their  arrangements  on  the  presumption  that  the  ad- 
vertised hours  will  not  be  observed.  But  there  is  springing 
up,  to  the  alarm  and  disgust  of  Railway  Companies,  a  dan- 
geroin  habit  of  calling  them  to  account  when  a  passenger 
is  delayed.  Since  Mr.  Forsyth  successfully  sued  one  Com- 
pany that  failed  to  convey  him  in  due  time  to  his  destina- 
tion, there  have  been  many  who  have  brought  actions.  A 
case  of  tjiis  sort  came  the  other  day  before  the  Marylebone 
County  Court  Judge.  A  Mr.  Turner  took,  at  Paddington 
Station,  a  ticket  to  Micheldean,  near  Gloucester,  on  the 
day  of  the  election.  His  train  was  advertised  to  arrive  at 
1*37  p.m.,  but  it  did  not  reach  Gloucester  until  3  p.m.  He 
thus  missed  the  1'48  p.m.  train  to  Micheldean,  his  destina- 
tion. He  could  not  start  until  3'50,  and  he  arrived  at  the 
polling  place  two  minutes  too  late  to  record  his  vote.  He 
sued  the  Company  for  hotel  expenses,  loss  of  time,  and 
"  loss  of  bis  franchise."  The  defence  of  the  Company  was 
that  they  did  not  guarantee  bis  arrival  at  the  station  at  the 
advertised  time.  The  tickets  were  issued  subject  to  the 
regulations  in  the  train  bills ;  and  these  regulations  stated 
that  the  Compsny  is  responsible  only  if  the  delays  were 
caused  by  wilful  misconduct  on  the  part  of  its  servants. 
The  County  Court  Judge  reserved  his  decision  on  this  point. 
But  we  observe  that  Mr.  Lefroy,  the  Judge  of  the  Salis- 
bury County  Court,  showed  no  such  hesitation  in  somewhat 
similar  circumstances.  The  South  Western  Company  ad- 
vertised a  train  to  start  at  4-26  p.m.  from  Salisbury,  and  to 
reach  Southampton  at  S'29  p.m.  As  events  turned  out,  it 
did  not  reach  the  latter  station  until  6-10  p.m,  and  the 
result  was  that  a  Mr.  Taylor,  a  passenger  from  Salisbury, 
missed  the  Cowes  steamer.  He  sued  the  Company  for  his 
hotel  expenses  incurred  at  Southampton.  The  defence  sot 
up  was  that  the  delay  was  due  lo  the  non-arrival  at  Salis- 
bury of  a  Great  Western  train,  for  which  the  South  Western 
train  waited.  But  to  this  plea  the  Judge  would  not  listen. 
"Two  wrongs  do  not  make  a  right.  You  sre  not  bound  to 
wait."  On  the  ticket  tUeie  was  no  relieving  condition. 
And  the  Judge  took  it  upon  himself  to  say  that  the  Com- 
pany conid  not  exonerate  itself  by  a  notice  in  its  train  bills 
to  the  effect  that  it  did  not  guarantee  accuracy. 

It  may  be  said  that  no  English  Superior  Court  has  yet 
conclusively  decided  this  point,  evidently  one  of  vatit  im- 
portance to  the  community,  and  we  do  not  care  to  rush  in 
where  some  County  Court  Judges  fear  to  tread.  The 
matter  will,  perhaps,  be  discussed  next  Term,  and  we  shall 
authoritatively  know  whether  the  Companies  are  to  be 
saddled  with  an  obligation  which  will  materially  affect  their 
working,  and  which  will  also  deeply  concern  the  public 
But  we  may  excuse  our  further  remarks  by  saying  that 
there  is  not  an  entire  absence  of  authorities  on  the  point. 
The  Great  Eastern  Company,  on  one  occasion,  learned,  to 
their  cost,  that  a  stipulation  not  to  be  liable  for  delays  due 
to  "accident  or  other  cause"  did  not  protect  them  from 
liability  to  pay  the  expenses  incurred  by  a  farmer,  who  had 
been  delayed  on  his  journey  to  London.  A  stipulation,  in 
order  to  be  efficacious,'must  be  of  a  "reasonable"  character. 
On  another  occasion  the  Great  Northern  Company  were 
made  to  suffer  for  failing  to  supply  such  a  train  as  the  time 
bills  represented.  Tliis,  too,  seems  to  be  the  rule  observed 
in  America ;  and  without  being  positive  about  a  difficult 
question  of  this  sort,  we  may  say  that  it  is  probable  that 
Companies  would  be  bound  by  their  train  bills  unless  they 
protected  themselves  by  special  notices,  and  that  sui^ 
notices  might  not  be  efficacious  if  they  were  obviously 
marked  by  unfairness.  We  may  fairly  sssume  that  a  Com- 
pany cannot,  by  the  use  oi  any  form  of  words,  get  rid  of 
the  duty  to  use  common  care  and  diligence.  Where  the 
Railways  will  have  the  advantage  is  probably  in  regard  to 
the  amount  of  damages  awarded  to  succesiifol  plaintuEi.  It 
is  unlikely  that  the  damages  will  be  Urge  enough  to  induce 


Digitized  by 


Google 


1874] 


AND  SOLICITORS'  JOURNAL. 


143 


many  aggrieved  passengers  to  bring  actions.  The  Coarts 
wQl  not  give  the  man  who  loses  bis  market  compensation 
for  all  the  bargains  which  he  ma;  have  lost.  The  paxsenger 
who  ia  prevented  from  going  to  his  place  of  business  will 
not  receive  full  and  adequate  compensation  for  injory  to 
his  affidts.  Probably  the  utmost  that  he  will  be  granted  is 
the  amount  which  he  has  actually  been  out  of  pocket. 

If  this  be  the  small  extent  of  the  new  duty  which  some 
woold  put  on  Companies,  we  du  not  care  how  soon  they 
sacceod.  Punctuality  is  comfort,  economy,  safety — it  is 
tlie  mm  of  nil  things — in  travelling.  Accideuts  apart,  it  is 
not  impossible  of  attainment  Many  Companies,  especially 
those  which  are  not  outside  the  range  of  competition, 
manage  to  be  wonderfully  punctual ;  and  it  seems  to  argue 
the  existence  of  totae  defect  in  the  management  of  those 
lines  which  are  characterised  by  extreme  nnpunctoality. 
We  certainly  have  no  desire  to  multiply  the  duties  of  Rail- 
way Companies.  As  we  slated  at  the  outset,  they  are 
assailed  on  many  sides.  Much  is,  and  rightly  too,  expected 
of  them,  and  their  short-comings  are — as  they,  the  posses- 
•ors  of  a  monopoly,  must  expect — trumpeted  abroad.  But 
to  be  reasonably  punctual,  and  not  to  circulate  delusive 
docnmenta,  erroneously  styled  train  bills,  is  a  duly  surely 
not  too  heavy  for  their  shoulders.  The  intelligent  and 
prudent  oompilation  of  their  time  bibles  is  really  the  utmost 
which  we  ask. — The  Echo. 


SINGULAR  CASE  OF  IDENTTTr. 

Portland,  Maine,  has  just  witnessed  one  of  the  most 
singolar  cases  on  record,  in  which  the  defendant  was  a 
woman  variously  called  Catharine  Waller,  alias  Carrie  M. 
Kent,  alias  Carrie  M.  Waite,  and  whose  mwden  name^  it 
was  charged,  was  Catharine  M'Kenxie.  To  commence  at 
the  begimiing  : — In  May,  186i,  John  Waller,  at  that  time 
in  Pieton,  Nova  Scotia,  was  married  to  Catharine  M'Kenxie, 
of  the  same  place.  Two  children,  one  now  eleven  and  the 
other  seven  years  old,  were  the  fruits  of  this  marriage. 
In  November,  1869,  Mrs.  Waller  came  to  the  States  to 
eani  money  enough  to  furnish  the  house.  She  stopped  a 
portion  of  her  time  in  Portland,  and  the  balance  of  the  time 
in  Boston,  and  seenis  to  have  been  known  as  Kate  Waller, 
Kate  Wallace,  and  Carrie  M.  Kent,  and  related  various 
stories  concerning  her  life.  During  all  this  absence  it  is 
reported  that  she  corresponded  with  Waller.  The  husband, 
John  Waller,  claims  that  early  in  1873,  his  wife,  Catharine 
Waller,  married  a  man  by  the  name  ot  Waite ;  so  he  had 
her  arrested  for  bigamy. 

The  case  came  up  for  trial  in  Portland  recently,  the 
iroman  pleading  mistaken  identity.  Mrs.  Waite  and  her 
husband  were  in  court  at  the  appointed  time.  Waller  was 
•worn,  and  testified  that  the  woman  in  court  was  his  wife. 
Waller's  sister  and  his  brother-in  law  also  identified  the 
woman  as  the  wife  of  John  Waller.  The  giri  of  eleven 
years  stepped  up  close  to  the  woman  and  said,  "  yes,  sir, 
that  is  my  mother.''  The  little  boy  said  this  was  the 
woman  who  visited  their  home  in  July  last,  and  lived  tor  a 
time  with  his  lather  as  wife,  and  that  she  bought  him  (the 
boy)  a  pair  of  boots  and  a  jack-knifa  Other  witnesses 
were  called,  who  knew  this  w»man  as  Catharine  M'Kenxie 
and  as  Mrs.  Waller. 

The  defendant  is  said  to  be  quite  a  handsome  woman, 
and  was  unmoved  dniing  the  triaL  She  introduced  wit- 
nesHS  to  show  that  she  had  been  mistaken  frequently  for  a 
woman  known  as  Catharine  Wallace,  who,  it  was  claimed, 
was  the  real  wife  of  Waller,  and  of  course  swore  positively 
that  she  knew  nothing  about  Waller  or  his  children.  She 
made  qnite  a  strung  defence  and  the  jury  failed  to  agree, 
nine  standing  for  acquittal  and  three  for  conviction. 

^tis  is  really  a  most  remarkable  case,  and  will  pass  into 
the  law  books  to  afford  precedent  as  a  most  singular  case 
of  mistaken  identity,  or  of  the  ability  of  some  persons  to 
show  that  they  are  not  themselves,  but  somebody  else. — 
CUvtland  Leader. 


The  death  is  recorded  of  Mr.  J.  C.  Orocott,  solicitor  of 
laverpool,  author  of  numerous  works  on  legal  subjects,  and 
at  the  naeful  volume,  "  An  Index  to  Quotations,  Ancient 
and  Modern." 


A  NEW  YORK  STOCK  EXCHANGE  FRAUD. 

Some  pretended  news,  which  proved  to  be  false,  was 
recently  sent  to  the  New  York  Stock  Exchange.  An 
investigatiou  followed,  and  the  Neto  York  Timet  states  that 
one  Mr.  M'Kay  has  supplied  it  with  the  following  state- 
ment, which,  he  says,  is  sub-itantially  the  same  as  he  has 
made  to  the  Stock  Exchange  Committee  : — "  About  two 
months  ago  there  came  to  my  broker's  office,  at  No.  8, 
Wall-street,  an  anonymous  letter  addressed  to  me.  It 
warned  me  that  at  a  certain  time,  in  the  future,  an  event 
would  transpire  which  would  seriously  affect  the  stock- 
market.  The  writer  could  not  give  his  name,  nor  any  more 
definite  information,  but  he  warned  me  to  be  ready,  and 
wanted  to  do  a  good  turn  for  me,  because,  at  some  time  or 
or  at  some  time  or  other,  I  had  done  the  same  for  him. 
The  writer  said  no  oommnnication  was  possible  with  him, 
for  there  was  a  pool,  and  the  members  of  it  were  bound  by 
an  oath  not  to  reveal  the  secret.  I  paid  no  attention  to 
this,  but  a  day  or  two  after,  another  letter  came,  warning 
me  to  be  prepared,  and  repeating  substantially  what  had 
been  said  in  the  first.  Some  time  after,  a  third  letter  came, 
in  the  same  way,  in  which  the  writer  repeated  his  warning 
for  me  to  have  funds  ready,  at  a  moment's  notice,  and 
saying  that  there  wns  money  to  be  made,  if  I  attended  to 
his  warnings,  but  he  would  ask  nothing  in  return  but 
thanks.  I  beard  no  more  for  several  weeks,  and  then  the 
anonymous  correspondent  wrote  again,  saying  he  had  been 
sick  for  some  time,  but  the  time  for  the  event  was  near,  and 
he  should  want  from  me  some  manifestation  that  I  meant 
to  attend  to  his  warnings.  As  no  communication  was 
possible  with  him,  under  the  oath  by  which  he  was  bound, 
he  proposed  that  at  1  o'clock  the  next  day  I  should  be  at 
the  foot  of  the  Sub-Treasury  building,  in  Wall-street,  and 
walk  from  one  end  of  the  steps  slowly  to  the  other.  He 
would  be  at  some  point  of  observation  near,  and  would  eon- 
sider  if  I  did  this,  that  I  bound  myself  by  the  same  oath  as 
he  (the  writer)  was  bound.  Thinking  the  whole  affair  rather 
a  joke  than  otherwise,  I  went  to  the  Sub-Treasury  building 
and  made  the  walk.  That  day  a  letter  came,  saying  the 
writer  had  seen  me,  and  that  I  had  taken  the  oath.  Some 
time  after  another  letter  came,  telling  me  to  have  my  funds 
ready  for  instant  use — it  would  depend  on  the  state  of  the 
market  when  the  event  would  take  place.  Yesterday,  a 
letter  was  sent  to  my  broker's,  and  another  was  slipped  into 
my  desk,  at  my  office,  telling  me  to  be  at  the  St.  Nicholas 
Bank  at  10.30.  I  went,  and  met  a  young  man,  a  perfect 
stranger,  who  said,  'I  sm  sent  to  say  that  the  event  of 
which  you  have  been  warned  will  talce  place  in  an  hour  or 
two.  A  movement  will  be  made  which  will  seriously  affect 
the  values  of  two  stocks  I '  I  asked  the  young  man  what 
would  be  done^  and  he  said  the  directors  of  the  Western 
Union  had  decided  to  add  60,000,000  dels,  to  the  stock ; 
that  there  would  be  no  dividends,  and  that  this  would  send 
down  the  price  10  to  25  points ;  that  the  stock  of  the 
Toledo  and  Wabash  would  also  be  increased  10,000,000 
dols.  He  refused  to  give  any  information  about  his  in- 
formant, but  said  a  letter  would  he  sent  to  the  stock  board 
announcing  these  things.  I  refused  to  believe  the  man,  and 
was  going  away,  when  he  stopped  me,  and  offered  to  bring 
the  official  letters  in  15  minutes.  At  the  end  of  that  time 
he  came  back,  saying  he  could  not  get  the  letters,  but 
banded  me  a  memorandum  of  their  chief  points,  saying, 
within  an  hour  or  so  they  will  be  read.  I  was  still  doubt- 
ful, when  he  added,  '  Go  to  the  Stock  Exchange  and  watch 
Mr.  Wbeelock ;  when  you  see  a  letter  handed  to  him,  and 
observe  him  rise  to  read  it,  you  may  know  what  I  tell  you 
is  true.  I  will  be  near  the  Exchange  when  the  letter  is 
read ;  come  out  and  you  will  see  me  at  the  entrance.'  After 
this  I  left  the  man,  went  to  the  Park  Bank,  and  drew 
15,000  dols.  in  bills,  and  then  went  down  to  the  Exchange 
again."  It  is  added,  that  "  Mr.  M'Kay  then  detailed  the 
arrangements  he  had  made  to  take  advantage  of  the  fall  in 
stocks,  when  the  expected  letter  shonld  be  read ;  bow  he 
distributed  his  orders  among  several  brokers  (which  he  had 
also  been  warned  by  the  young  man  to  do),  and  then  set  to 
watch  Mr.  Wbeelock.  The  moment  he  saw  the  letter 
handed  to  him,  he  gave  orders  to  sell  to  some  of  his  brokers, 
kept  others  by  him  for  emergencies,  and  awaited  events. 
I  The  letters  were  read,  a  great  excitement  followed,  stooks 
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changed  hands  rapidly,  and  his  [{rincipal  broker  gold  when 
the  market  was  the  lowest.  In  the  exoitirnient,  Mr.  M'Kay 
said  he  thought  it  necessary  to  go  into  the  open  air,  and 
collect  his  thoughts.  He  went  to  the  entrance  of  the 
£xcbangf,  and  there  met  the  same  young  man  he  had  seen 
in  the  morning,  having  forgotten  all  about  him.  The  young 
man  thrust  a  letter  into  his  hand,  and  whispered  hurriedly, 
'  Cover  your  shorts  and  go  long,  that's  what  it  tells  you.'  '  X 
re-enlerad  the  Exchange,'  continued  Mr.  M'Kay,  'and 
opening  the  letter,  found  it  read,  "  Cover  your  shorts  and 

flong  to  your  bottom  dollar.  "The  whole  thing  is  a  sell." 
went  back,  and  covered  everything  I  had  sold.'  In  oon- 
cluaion,  Mr.  M'Kay  stated  that  he  made  about  6,000  dels, 
or  7,000  dols.  ud  Western  Onion,  not  a  cent  on  Wabash, 
and  that  he  had  not  the  faintest  idea  there  was  anything 
wrong  in  the  matter  until  the  mysterioos  young  man  put 
the  letter  in  his  hand." 


COURT  OF  BANKRUPTCY  (LONDON).' 
(B«fore  Mr.  Regiitrar  RooBB,  titling  (u  Chi^  Judge). 

M&BCH   17. 

In  re  Babbett. 

This  was  an  application  on  behaif  of  Mr.  J.  J.  Barrett, 
surgeon,  of  Balham,  fur  an  injunction  to  restrain  proceed- 
ingH  in  au  action  brought  by  Mr.  Albert  Fleming,  solicitor, 
for  the  recovery  of  a  sum  of  £Si. 

Mr.  Wash'mgton  supported  the  application ;  Mr.  Plumptre 
opposed  it. 

it  would  appear  that  in  July  last  the  debtor  presented  a 
petition  to  this  Court  under  the  arrangement  clauses,  and 
at  the  first  meeting  of  creditors  a  resolution  was  pa'ssed, 
and  afterwards  duly  confirmed,  to  accept  a  composition  of 
3s.  6d.  in  the  pound.  At  that  time  Mr.  Fleming  was  a 
creditor  for  X66  in  respect  of  law  costs  ;  he  proved  his  debt, 
opposed  the  registration  of  the  resolution,  but  ultimately 
received  his  dividend .  In  opposition  to  the  application,  it 
was  contended  that,  the  debt  having  been  contracted  by 
fraud,  the  creditor  was  not  bound  by  the  resolution.  With 
reference  to  the  charge  of  fraud,  the  evidence  showed  that 
Mr.  Fleming  had  been  employed  by  the  debtor  as  bis  soli- 
citor in  reference  to  the  sale  of  some  property  uf  which  he 
profeeaed  to  be  the  owner,  A  purchaser  having  been  found, 
the  debtor  admitted  that  the  property  did  not  belong  to 
him  at  all,  but  explained  that  he  had  acted  in  the  matter 
under  the  authority  of  his  father,  who  was  the  real  owner. 
Mr.  Fleming  thereupon  declined  to  act  for  the  debtor  any 
farther,  and,  having  received  tlie  dividend  upon  the  amount 
of  his  debt,  sued  him  for  the  balance.  The  allegation  of 
fraud  was  denied  on  the  part  uf  the  debtor. 

Mr.  Plumptre,  in  the  course  of  his  argument,  pointed 
out  that,  by  the  16th  !Jection  of  the  Debtors  Act,  a  debtor 
making  a  composition  with  his  creditors  remained  liable  for 
the  unpaid  balance  of  any  debt  incurred  by  fraud,  "pro- 
vided the  defrauded  creditor  had  not  assented  to  the 
arrangement  or  composition  otherwise  than  by  proving  bis 
debt  and  accepting  dividends." 

His  Honour,  in  giving  judgment,  said  the  statute  gave 
the  Court  power  to  restrain  any  action  which  might  be 
brought  against  a  debtor,  but  the  jurisdiction  must  be 
exercised  with  disoretioM.  Having  regard  to  the  dicidud 
caaes,  he  thought  the  creditor  had  a  right  to  try  the  ques- 
tion as  to  the  alleged  fraud  in  a  court  of  common  law.  The 
application  would  therefore  be  refused. 


LADY-LAWYERS. 

"  Miss  Sallie  Kilgore,  attorney  and  counsellor  of  law," 
is  on  a  sign  at  Noblesville,  led.  tihe  graduated  at  the 
Michigan  Law  SchooL 

Miss  Florence  Cfonise,  sister  of  Miss  Nettie  Cronise,  the 
female  lawyer  of  TifSn,  Ohio,  has  just  been  admitted  to  the 
bar  at  Kenton,  in  the  same  state. 

Miss  Artie  Wallace  has  been  appointed  deputy  cinsuit 
derk  of  Boone  county,  Ky. 

*  From  the  niiMi. 


DR.  KENEALY  AND  THE  BElJCHERS. 

The  Dailj/  News  observes  that  "  the  Benchers,  no  doubt, 
in  all  such  cases  (and  happily  they  are  very  rare)  would 
be  disposed  to  place  the  widest  and  most  liberal  con- 
struction upon  the  doty  which  a  counsel  owes  to  his  client. 
Unseemly  licentiousness  of  advocacy  is  a  gross  public 
wrong.  To  reprobate,  to  check,  and  if  need  be,  to  punish 
it,  is  not  more  the  interest  of  the  public  than  of  the 
Bar.  On  the  other  hand,  freedom  of  speech  in  defence  of 
clients  is  as  much  a  public  as  a  professional  right,  and  Dr. 
Kenealy  will  be  entitled  to  all  the  advantages  of  the 
principle  that  a  *'  counsel  is  not  answerable  for  any  matter 
by  him  spoken  relative  to  the  cause  in  hand,  and  tug: 
getttd  in  hit  eUent'i  inttruetioni,  although  it  shonld  reflect 
upon  the  reputation  of  another,  and  even  prove  abso- 
lutely groundless."  There  is  no  allegation  in  the  present 
instance  of  wilful  collusion  or  deceit ;  but  there  are  misde- 
meanours in  practice,  even  upon  instructions,  which  have 
been  punished  by  '  perpetual  silence  in  the  Courts.'  No 
doubt,  too,  every  sJlowance  will  be  made  for  words  of 
heat,  for  the  almost  unexampled  difficulties  with  which 
Dr.  Kenealy  had  to  cimtend  in  the  conduct  of  his  case, 
and  for  a  perhaps  overstrained  sense  of  dnty  to  his  client, 
in  which  the  tempering  considerations  he  ooght  to  have 
kept  in  mind  were  too  often  forgotten." 


LAW  AND  LITERATURE. 


The  English  Lord  Chief  Justice's  work  on  Juniut  is,  it  ia 
said,  completed,  and  will  be  published  in  September. 

Mr.  Forsyth,  Q.C.,  M.P.,  has  a  volume  of  his  essays  in 
preparation  for  publication. 

A  volume  entitled  "  Paradoxes  and  Puzzles  :  Historical, 
Judicial  and  Literary,"  collected  by  John  Paget,  Barrister- 
at-Law,  has  just  been  published  by  Blackwood  and  Sons. 

The  "Tichbiime  number"  of  the  Graphic,  the  letter- 
presses of  which  was  written  by  Mr.  Moy  Thomas,  is  said 
to  have  attained  a  sale  of  over  200,000  copies 

Kbnealt  v.  Cocebdbn. — &.n  "  Idler  "  sends  the  following 
letter  to  the  Bour: — "  I  have  just  stumbled  upon  a  volume 
of  'Poems  and  Translations'  of  various  merit,  which  is 
dedicated  in  tlie  following  form  : — '  To  the  Right  Honour- 
able Sir  Alexander  Edmund  Cockbom,  Bart,  Lord  Chief 
Justice  of  England,  ko.,  this  volume  is  most  respectfully  in- 
scribed by  one  who  shares  in  the  fervent  admiration, 
honour,  and  regard  which  the  whole  Bar  feel  for  the  judge, 
the  jurist,  and  the  scholar.'  One  of  the  poems,  I  observe, 
is  entitled  '  The  Legend  of  Lewie.'  Will  it  surprise  your 
readers  to  learu  that  the  author  is  Edward  Vanghan 
Kenealy,  LL.D.!" 

The  following  specimen  of  a  Greek  epigram  is  well  worth 
quoting,  from  Mr.  J.  S.  Phillip's  Elegiac  Translation : — 

The  Legal  Hydra  to  the  charge 

Renascent  rushes,  twice  a«  large ; 

A  hundred  beads,  and  all  elate 

With  tongues  exclaiming,  "  Six  and  eight;" 

We  cut  mn)  down — a  hundred  more 

Rise  up  and  erj,  "Thirteen  and  four." 


Lawtbbb  in  Pabliamknt. — The  representation  of  the 
Profession  in  England  in  the  House  of  Commons  has  been 
changed  by  the  results  of  the  recent  election.  Mr.  Hinda 
Palmer,  Q.C.,  has  lost  his  seat.  He  has  been  followed  by 
Mr.  Henry  Matthews,  Q.C.,  Mr.  West,  Q.C.,  and  Mr. 
Douglas  Straight.  Mr.  Palmer  and  Mr.  Matthews  will 
prove  a  decided  loss,  and  perhaps  Mr.  Matthews  could  least 
be  spared.  He  is  a  cultivated  lawyer  and  a  keen  debater, 
and  he  certainly  made  his  mark  in  the  House.  Several 
other  lawyers  failed  to  obtain  seats — ^the  two  leaders  of  the 
Admiralty  Court,  Mr.  Millward,  Q.C.  and  Mr.  Butt,  Q.C., 
Mr.  Swanston,  Q.C.  and  Mr.  Cohen,  Q.C.,  and  Mr.  Moiigaa 
Howard  and  Mr.  Biron.  On  the  other  hand  Mr.  Bulwer, 
Q.C.,  has  supplanted  Mr.  West,  Q.C.,  nt  Ipswich ;  Mr. 
Morgan  Lloy4  Q.C.,  haa  obtained  s  seat  at  Beaumaris; 
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Mr.  HutldleBtone,  Q.G.,  »t  Norwich  ;  Mr.  H.  T.  Cole,  Q  C, 
at  Penryn  ;  Mr.  Forsyth,  Q.O ,  at  Msrylebone ;  Mr.  C. 
Hopwood,  Q.C.,  at  Stockport ;  Hon.  E.  Stanhope  at  Mid 
liooulnahire ;  Mr.  Waddy,  Q.C.,  at  Barnstable ;  Mr.  Ser- 
jeant Spinka  at  Oldham;  Mr.  A.  6.  Marten.  Q.C.,  at 
Cambridge;  and  Mr.  W,  Gmntham  ejected  Mr.  lK)cke 
King  In  Eut  Surrey.  Literary  barristers  have  lost  a 
rqiresentatiTe  in  Mr.  T.  Hnghes,  but  Mr.  Jenkino,  the 
aathor  of  "  Ginz's  Baby,"  has  been  elected.  The  Conaer- 
vatiTu  member  for  Chelsea,  Mr.  Gordon,  is  a  solicitor  in 
large  practice  in  the  City  of  London.  We  hare  to  record  a 
Ices  of  fire  barristers,  but  a  gain  of  tvelre.  Of  these  twelve, 
■even  are  on  the  winning  side  in  politicii.  Mr.  Huddlestone 
hw  been  in  Parliament  before  ;  the  others  are  new  men, 
the  most  promiring  for  political  parpoaea  being,  we  believe, 
the  new  member  for  Ciunbridge,  Mr.  A.  G.  Marten. 

Ibibh  IiAWTIBS  or  Pabliahebt. — ^The  list  of  lawyers 
who  have  been  rvtumed  to  the  new  Parliament  by  various 
constitnencies  in  Ireland  is  unusually  lon^,  at  all  events  in 
excess  of  former  Parliaments.  It  includes  not  only  the 
Attomey-Geneial  and  the  Solicitor-General  for  that  country 
(Dr.  Ball  and  Mr.  Law,  Q.C.),  but  1*8  barristers  and  four 
•oHcitorB,  exclusive  of  several  country  gentlemen  who  are 
membera  of  the  Irish  Bar,  but  who  do  not  practice.  The 
former  are  : — Sir  Colman  OXoghlen,  County  Clare ;  the 
Hon.  David  Plunket,  Q.C.,  Oubun  University  ;  Mr.  Isaac 
Butt,  Q.C..  Limerick ;  Mr.  William  Johnston,  Belfast ;  Mr. 
Keyea  O'Cleiy,  County  W'lhrd ;  Mr.  Richard  O'Shaugh- 
neesy.  Limerick ;  Mr.  Serjeant  Sherlock,  Q.C.,  K  ii^i 
County  ;  Mr.  Patrick  Leopold  Martin,  Kilkenny  County ; 
Mr.  Charles  Heniy  Meldon,  County  Kildare ;  Sir  Geoige 
Bowyer,  County  Wexford  ;  Mr.  Philip  Callan,  Dundu^ 
and  County  Louth ;  Mr.  Edward  John  Synan,  County 
Ijmeiiok ;  Mr.  John  Dunbar,  New  Boas ;  Sir  Patrick 
O'Brien,  King's  County ;  Mr.  Denis  Maurice  O'Conor, 
Connty  Sligo;  Mr.  John  William  Ellison  Macartney, 
County  Tyrone;  Sir  John  Esmonds,  County  Waterford  ; 
and  Mr.  Patrick  James  Si^h,  County  Westmeath.  The 
lulicitora  who  sit  in  ParBameut  for  Irish  constituencies 
are  : — ^Mr.  Charles  Edward  Lewis,  Londonderry  City  ;  Mr. 
M'Carthy  Downing,  County  Cork ;  Mr.  Cluurles  Joseph 
Fay,  Coonty  Caran;  and   Mr.  John  George  M'Carthy, 

MbUoW.— TtSML 

Otkrhjcltubi  iir  thi  Jury  Box.— In  the  case  of  the 
SlaU  r.  PaUenon,  recently  decided  by  the  Supreme  Court  of 
Vcnnont,  Judge  Bedfield  observes  : — "  The  demand  of  the 
Jniy  for  farther  instructions  by  way  of  correspondence  and 
the  opportunity  to  discuss  the  statutes  in  their  cuusultatiim 
room,  is  something  akin  to  many  other  things  which  have 
crept  into  jury  trials  with  telegraphs  and  high  schools,  and 
competitive  examinationa.  It  seems  to  be  supposed  by 
Bome.  that  those  jurors  who  come  into  the  seats  with  their 
kid  glove*  on,  and  who  occupy  themselves,  during  the  trial, 
ia  taking  notes  of  the  testimony,  have  made  jury  trials  quite 
another  thing  from  what  they  were  under  ihe  old  regime  ; 
and  this  is,  no  doubt,  true,  but  the  difference  is  against, 
rather  than  in  favour  of  their  efficiency.  The  old-fsshionrd 
atardy  yeomanry  of  the  county,  who,  forty  years  since,  made 
up  tiie  panrl  of  petit  juries  in  the  rural  dintricts,  and  some 
of  whom  still  linger,  were  a  much  better  materi^  for  jurors 
than  the  modem  graduates  of  the  high  schools.  And  these 
men  never  entered  upon  any  new  study  of  the  law  in  their 
oonsultation-room«.  A  jury  is  no  more  competent  to  fix  the 
proper  construction  of  statutes  at  their  consultation-rooms, 
than  they  are  to  determine  a  nice  question  of  oonxtitutional 
law.  Bat  some  of  the  modem  jurors  hold  themselves 
entirely  competent  for  both.  If  jury  trials  continue  to  he 
improved  for  a  few  years  more,  as  they  have  Wen  of  late, 
by  the  infusion  of  greater  intelligence,  shown  from  the  study 
of  algebra  and  botany,  we  think  it  may  not  be  difficult  to 
find  a  majority  in  favour  of  abolishing  them.  Bat  it  will, 
in  oar  judgment,  be  an  evil  day  for  the  country,  when  either 
grand  or  petit  juries  beco'iie  too  far  debased  to  be  longer 
endured." 

Tb*  Hohtrkal  Bench  akd  Bab. — Canadian  papers 
hare  for  some  time  contained  notices  of  a  difference  which 
has  sprang  up  between  the  Bench  and  the  Bar  at  Montreal, 
At  a  meeting  of  the  Montreal  Bar  in  December  it  was 
leeolved — "That  the  administration  of  justice  in  the  Court 


of  Queen's  Bencti  has  been  for  some  time  past  inefficient, 
unsatisfactory,  and  destructive  of  the  confidence  which 
should  be  reposed  iff  the  highest  Court  of  the  Province,  and 
that  in  the  interest  of  justice  immediate  inquiry  by  Boyal 
Commission  into  such  a  lamentable  state  of  affairs  is 
imperatirely  required."  The  Bar  proposed  to  abstain  from 
pleading  before  that  Court  in  that  Term.  When  this  was 
stated  to  the  Court,  Mr.  Justice  Badgely  said  that  the 
Court  would  sit  as  usual,  and,  if  necessary,  practitioners 
from  the  Bar  of  other  places  might  plead.  It  is  now  stated 
that  Chief  Justice  Duval  and  J  udge  Badgely  have  sent  in 
their  resignations,  and  Judge  Monk  has  received  a  year's 
leave  of  absence,  and  that  this  settles  the  difficulty  which 
has  existed  fur  some  time  between  the  Bench  and  the  Bar. 

A  Wisconsin  correspondent  of  the  Albany  Law  Journal 
sends  the  following:  The  statutes  of  Wisconsin  provide 
that  service  of  Justice's  summons  he  made,  if  the  defendant 
cannot  be  foimd,  "  by  leaving  a  copy  thereof  at  his  usual 
place  of  abode,  in  the  presence  of  some  one  of  the  family  of 
suitable  age  and  discretion,  who  shall  be  informed  of  its 
contents."  On  a  summors  of  against  two  defendants,  a 
constable  of  Dodge  county,  after  certifying  to  personal 
service  upon  one  of  them,  continued,  "  And  I  further 
certify  that  I  ooald  not  find,  within  said  county,  the  other 
defendant,  or  any  place  of  his  abode,  or  any  member  of  his 
family,  or  any  perton  of  tuitable  age  and  diteretion  to  be  in- 
formei  of  t/«e  ooHtenti  of  the  toithin  lummont." 


NOTES  OF  ENGLISH  DECISIONS. 
[From  the  Law  TlmM.] 

EVISENOI  OF   NkOMOBHOI—  CROfMIHO  OV  LlNB  BT  PBB- 
HITTBD  TbISPABS — WaXTHXE  AITT  WaBKINO  NXSD  BX  QIVXN 

TO  febxittxd  TBxaPASSXBS. — The  defendants  drove  trains 
over  a  Inie  belonging  to  a  dock  company,  and  running  be- 
tween the  dock  and  a  public  promenade.  The  public  were 
allowed  to  cross  the  line  at  all  points,  but  there  was  one 
regular  crossing  where  they  more  usually  crossed.  Tba 
plaintiff  crossed  the  line  at  a  point  some  lUitance  from  the 
regular  crossing,  and  was  knocked  down  and  injured  by  a 
train  of  the  defendants,  driven  at  four  miles  an  hour.  There 
was  a  short  curve  at  the  spot,  but  no  whistle  or  other  warn- 
ing was  given  by  the  defendants  Held,  no  evidence  of 
negligence  to  go  to  the  jury,  and  a  rule  to  set  aside  a  non- 
suit discharged  : — (Barraon  v.  The  North  Eattem  SaUvxiy 
Company,  29  L.  T.  Rep.  N.  S.  845.    Ex.) 

ABTICLBD  CLEBK— COKPUTATIOK  of  SBKTICX — DXLAT  in 

Staiipinq — Embbqehot — 6  &  7  Vict.  c.  78,  as.  8  &  9. — 
Upon  the  mistaken  le^al  advice  that  articles  of  clerkship 
need  not  be  stamped  JFor  six  months  after  execution,  the 
applicant's  articles  were  executed  without  stamp ;  and  be- 
fore the  first  six  months  elapsed,  the  applicant's  father 
became  unable,  in  consequence  of  unexpected  losses  in  busi- 
ness, to  pay  the  amount  required.  The  service,  however, 
continued  under  the  articles,  and  three  years  afterwards  the 
father  paid  the  stemp  and  penalty.  Held,  upon  applica- 
tion to  C3mpute  the  service  from  the  date  of  the  articles 
under  6  &:  7  Vict,  c  73,  ss.  8  &  9,  that,  although  an  articled 
clerk  who  has  been  tricked  or  misled  should  have  every  con- 
sideration, the  Court  will  nQt  accept  as  an  excuse  for  the 
ordinary  requirements  of  the  law,  upon  admission  to  the 
profession  ot  an  attorney,  circumstances  which  are  loosely 
called  an  emergency,  and  which  do  not  show  a  bona  fide 
intention  from  the  commenceroent  to  carry  out  the  duties 
imposed  ;  and  that  the  circumstances  of  this  case  did  not 
constitute  a  sufficient  excuse.  £x  parte  Uathevi  Breden  (31 
L.  J.  321.  C.  P.)  disputed :  (ExparU  Morrit  Both,  29  L.  T. 
Rep.  N.  S.  885.    Q.  B.) 

TXSTAHENTAKT    Soir— CO8T8  NOT   PAID— WBIT  OF  EM- 

orr — 20  ft  21  Vicr.  a  77,  b.  26. — ^The  power  of  issuing 
writs  <  f  elegit  is  of  the  powers  transfeneid  to  the  court  by 
the  25ih  section  of  the  Probate  Act.  In  a  testamentary 
suit  the  defendant,  who  was  the  unsucces-fuj  party,  was  con- 
demned in  the  costs,  but  did  not  obey  the  order.  On  affi- 
davit that  he  was  possessed  of  realty,  hut  of  no  personal 
property,  the  court  ordered  a  writ  of  elegit  to  issue  for  tba 
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recoTery  of  the  costs  :  (Ht(ak  t.  Heath,  29  L.  T.  Bep.  N.  S. 
931.    Pirob.) 

COUBT    OF    COUKOK    PLEAS,     IiAITCAaTEB — SeBVIOB     OF 

Wett  outsidi  the  County  Palatikb  -  Jubisdiotion  of 

TBI  CODRI — ^IBBXOOLABITT,  HOW  WAITSD — AfPKARANOE 
BT  Pabtt  out  or  TRK  JuBISDIOTION. — Where  plaintiff  and 
defendant  both  resided  out  of  the  County  Palatine  of  Lanca- 
shire, and  the  caose  of  action  arose  also  wholly  oatside  the 
county,  and  a  writ  of  sammons  issued  out  of  the  Court 
of  Common  Pleas  at  Lancaster  was  sent  to  the  defendant's 
attorney  in  Staffordshire,  who  gave  an  undertaking  to 
appear,  and  afterwards  did  appear,  it  was  held  that  the 
service  could  not  be  set  aside,  as  any  irregularity  had  been 
waived  by  the  defendant's  appearance.  The  Court  of 
Common  Pleas  at  Lancaster  being  a  Superior  Court  has 
jnifadiction  over  the  subject  matter  of  an  action  arising  out 
of  the  County  Palatine,  provided  the  parties  come  within 
the  jurisdictioa :  (OuUon  v.  Radcliie,  30  L.  T.  Kep.  N.  S.  22. 
C.  P.) 

MBASUBB  of  DaHAQES  FOB  BBBAOR  OF  COHTBAOT. — 
The  plaintiff  having  received  an  order  from  P.  to  supply 
from  1501b.  to  2001b.  wound  cotton  daily,  verbally  agreed 
With  &e  defendant  that  the  defendant  should  undertake 
the  winding  of  it,  informing  the  defendant,  as  was  the  fact, 
that  the  plaintiff  had  taken  upon  himself  the  consequences 
of  late  delivery,  if  any,  to  P.,  and  obtaining  from  the  de- 
fendant the  assurance  that  he  (the  plaintiff)  might  rely  on 
him.  Afterwards,  and  on  the  day  of  the  interview,  the 
plaintiff  sent  the  defendant  a  written  order  for  the  cotton, 
"  on  the  express  condition  "  that  the  same  "  should  be  de- 
livered daily,"  but  containing  ho  notice  or  stipulation  as  to 
the  sub-contract  of  the  pUuntiff  with  P.  'The  defendant 
failing  to  deliver  regularly  to  the  plaintiff,  and  the  plaintiff 
to  P.,  the  result  was  that  P.  claimed,  and  the  plaintiff  paid 
to  P.  the  sum  of  £300  by  way  of  reimbursiDg  P.  for  hia  loss 
upon  resale  of  the  goods  which  P.'s  customers  had  refused 
to  accept,  as  having  been  delivered  late.  Held  that  the 
plaintiff  might  recover  the  sum  of  £300  from  the  defendant 
aa  damages  for  the  breach  of  contract  to  deliver  the  cotton 
daily  :  (Sawdan  v.  A  ndrew  and  another,  30  L.  T.  Rep.  N.S. 
23.    Ex.) 

FoRifA  Paupibis— Injunction — Comhittal  fob  Con- 
TXMFT — DraPAUFBBiKO  Obdkb. — A  defendant,  who  had 
been  restrained  by  injunction  from  removing  the  crops  from 
a  farm,  and  who  had  been  committed  to  prison  for  a  breach 
of  the  injunction,  obtained  an  order  of  cgurse  to  defend  in 
forma  pauperit,  upon  an  affidavit  in  the  usual  form,  that  be 
was  not  worth  £5,  save  the  matters  in  question  in  the  suit : 
Held  (affliming  the  decision  of  the  Master  of  the  Rolls), 
that  he  ought  to  be  dispaupered  :  {Ridgway  v.  £dv>ardi,  29 
L.  T.  Rep.  N.  8.  906.     Chan.^ 

Composition — Appointmcnt  of  Tbdbteb— Dbfadlt  of 

TbKDBB — MlBTAKB     OF     TBOSTEB— InJDNOTION      TO     STAT 

Action— Bankedptot  Rulbs,  1870,  b.  279.— When  credi- 
tors, on  passing  a  resolution  to  accept  a  composition,  appoint 
a  trustee  under  the  279th  of  the  Bankruptcy  Rules  1370, 
for  receipt  and  distribution  of  the  compoKition,  the  court 
will  not  allow  the  debtor  to  be  sued  by  reason  of  any  default 
on  the  part  of  the  trustee  to  tender  the  composition  to  any 
of  the  creditors :  (Er. parte  Waterer;  Se  Taylor,  29  L.  T. 
Bep.  N.  S.  907.     Chan.) 

Pbaoticb — Sbooritt  fob  Costs — Plaintiff  out  of  thk 
JcBisoicTTON— Officbb  IN  THB  Abht. — The  bond  of  an 
officer  in  Her  Majesty's  service  cannot  be  objected  to  as 
security  for  costs  on  the  grounds  that  the  obligor  is  stationed 
out  of  the  jurisdiction :  (Miller  v.  Sales,  30  L.  T.  Rep. 
N.S.  10.    V.C.B.) 

IMTBSTAOT  —  AOHINISTBATION — OaTH    OF    ADUIinSTBA- 

TOB. — The  mother  of  an  intestate  was  the  role  forthcoming 
next  of  kin,  and  as  no  positive  intelligence  had  been  re- 
ceived of  the  father's  death,  though  he  had  been  missing 
since  1862,  the  court  allowed  adminiertatrix  to  swear  that 
she  believed  herself  to  be  the  sole  next  of  kin :  {In  the 
goodt  of  Reed,  29  L.  T.Rep.  N.  S.  932.     Prob  ) 

PbACTIOE  —  NOTIOB  OF  APPBAL — Vaoatino  Eneol- 
HBHT. — A  notice  of  an  appeal  motion  must  be  signed  by 
the  intending  apellant  or  his  soliciton,  and  where  a  notice 


not  so  signed  is  served,  and  the  respondent  refuses  to  wMve 
the  irregularity,  the  notice  is  of  no  effect,  and  will  not 
prevent  the  enrolment  of  the  decree :  (Re  TJie  Limehouee 
Work!  Company,  30  L.  T.  Rep.  N.  S.  4  Chan ) 

Sbcdbitt  foe  Costs— Plaintiff  in  Scotland— 81  &  82 
Vict.  o.  54,  ss.  2  and  6. — The  reason  for  the  rule  of  practice, 
that  a  plaintiff  residing  in  Scotland  should  give  security  for 
costs,  having  ceased  in  consequence  of  the  Judgments 
Extension  Act  1868  (31  ft  32  Vict.  o.  64),  ».  2,  which 
provides  that  a  certificate  of  an  English  Judgment  shall 
have  the  same  effect  as  •  decree  of  the  Court  of  Session  : 
Held,  that  although  security  for  the  costs  of  an  action  is  not 
expressly  rendered  unnecessary  by  the  5th  section,  yet  the 
court  will  not  continue  the  practice ;  {Raeburii  v.  Andrew, 
80  L.  T.  Rep.  N.  8.  15    Q.  B.) 

AdMINIBTBATION     with    WliiL    ANNEXED — ADMIHISTBA- 

TION  Bund — Subbties. — Where  the  administrator,  who  was 
the  sole  person  entitled  in  distribution,  bad  no  friends  in 
this  country  willing  to  become  sureties,  the  Court,  though 
it  refused  to  dispense  with  the  ordinary  bonds,  allowed  the 
amount  to  be  spread  over  several  sureties,  or  to  be  secured 
by  one  surety  alone :  {In  the  Good*  of  Col.  R.  Smith,  29 
L.  T.  Rep.  N.  S.  932.    Prob.) 

Demubbbb — Cboss  Bill  fob  hobe  Eitensivb  Relief — 

Undebtakino  for   Damaoes A  company  who  were  in 

possession  of  certain  coal  mines  after  the  expiration  of  their 
lease,  filed  a  bill  against  the  owner  of  the  mines  for  spedfio 
performance  of  an  alleged  agreement  for  a  new  lease,  and 
for  an  injunction  to  restrain  the  owner  from  taking  pro- 
ceedings to  deprive  them  of  possession.  On  motion  for  an 
injunction  no  order  was  drawn  up,  but  the  owner  gave  an 
undertaking  not  to  sue  at  law,  and  the  company  had  their 
undertaking  to  be  answerable  for  damages.  Subsequently 
the  owner  filed  a  cross  bill  agiviust  the  company,  praying 
for  an  injunction  to  restrain  them  irom  taking  any  coal 
from  the  mines,  for  a  receiver,  and  for  an  order  that  the 
company  should  deliver  up  posssesion  of  the  mines.  Held 
(reversing  the  decision  of  Bacon,  V.C),  that  the  under- 
taking given  to  the  other  suit,  did  not  interfere  with  the 
owner's  right  to  file  a  cross  bill,  and  a  demurrer  by  the 
company  was  accordingly  overruled  :  {Moon  r.  The  Original 
HaHlepool  Collieriti  Company,  29  L.  T.  Bep.  N,  a  »01. 
Chan.) 

COPTBIGHT  —  PlBAOT  —  AoaUIESCBNOB —  InJDNOTIOH— 

Costs. — M.,  the  proprietor  of  a  magazine,  had  for  eight 
years  regularly  sent  to  S.,  the  proprietor  of  a  oountiy 
newspaper,  his  magazine  for  the  purpose  of  being  reviewed. 
8.  from  time  to  time  published  reviews  and  extracts,  and 
occasionally  whole  stories,  from  these  magazines,  always 
acknowledging  from  whence  he  took  them,  and  sending  M. 
the  paper  containing  such  review,  extract  or  story.  In 
Nov.  1873,  S.  published  an  entire  story  from  the  November 
number  of  the  magazine.  tShiirtly  afterwards  M.,  without 
giving  S.  any  notice,  filed  a  bill  to  rextrain  8.  from  pirating 
his  works.  Held,  that  M.  was  entitled  to  an  injunction, 
but  under  the  circumstances  each  party  was  ordered  to  pay 
his  own  costs :  (Maxwell  v.  Somerton,  30  L.  T.  Rep.  N.  a. 
11  V.C.  B.) 

Vbbbal  Chabtebiho — No  Bill  or  Ladino— Mate's 

RXCEIPT  NOT   CoNGLUSIVB  EVIDENCE  AOAIHST  MaSTXR  OF 

QuAKTlTT  Sbifped.— The  plaintiffs  having  verbally  ohar- 
tered  the  ship  of  the  defendant  to  carry  iron  from  Glasgow 
to  Swansea,  the  ship  was  loaded  with  iron- brought  by  the 
plaintiff  from  W.  and  Co.  The  iron  was  weighed  by  the 
agents  of  W.  and  Co.,  to  whom  the  mate  gave  a  receipt 
signed  by  him  for  380  tons,  but  there  was  no  bill  of  lading. 
On  delivery  at  Swansea  the  quantity  of  iron  waa  dis- 
covered to  be  8264  ^i"  only,  but  the  mate  deposed,  and  was 
not  contradicted,  to  the  delivery  of  all  that  had  been 
shipped.  The  plaintiff  have  paid  on  the  fuU  amount  of 
330  tuns  to  W.  and  Co.,  who  refused  to  repay  Ihem  the 
difference,  sued  the  defendant  for  short  delivery.  Held 
that  there  was  no  evidence  of  negligence  in  the  defendants, 
and  that  if  there  had  been,  it  would  not  Le  negligence 
causing  loss  to  the  plaintiffs,  and  a  County  Court  judgment 
in  favour  of  the  pluntiffs  for  short  deliveiy  reversed  :  (Bid- 
didph  and  others  v.  bingkam,  30  L.  T.  Kep.  N.  &  80.    Ex.) 
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ExaCDTOB   Dl   SON    TOBT — ASBIQNBS    OF  LSABE — AOKST 

or  ExBOUTOB  DB  SON  TOBT.— The  executor  of  an  executor 
dt  lom  tort  may  become  himself  executor  de  ion  tort  in 
respect  of  the  estate  of  the  original  intestate,  and  where 
the  father  was  executor  de  am  tort  with  regard  to  a  lease, 
xnd  the  son  upon  his  death  acted  as  agent  to  the  mother 
till  her  death,  and  then  continued  in  possession  of  the  lease 
for  the  benefit  of  himself  and  the  other  children,  it  was 
held  that  he  became  assignee  of  the  lease,  and  liable  upon 
the  covenants  therein :  {WHUamt  and  another  v.  Healtl, 
30  I..  T.  Rep.  N.  8.  20.    C.P.) 

Bill  or  Lasiho — Dblivbby  or  Lias  Quastitt  than 
THAI  STATBD  IN  BILL. — The  whole  freight  named  in  the 
hiU  of  lading  is  payable  to  the  ship-owner  carrying  under  it, 
although  a  less  quantity  of  goods  than  the  quantity  named 
in  the  bill  of  lacUng  be  delivered,  if  the  quantity  delivered 
be  no  leas  than  the  quantity  received  by  the  ^ip-owner. 
By  French  law  the  whole  freight  is  payable  whether  the 
whole  quantity  named  in  the  bill  of  lacUng  be  carried  or  not, 
and  therefore,  in  the  case  of  a  bill  of  lading  executed  in 
France,  it  is  immaterial  whether  or  not  the  shipowner  re- 
ceived the  whole  quantity  named  in  the  bill  of  lading.  By 
18  &  19  Vict.  c.  Ill,  8.  8,  "every  bill  of  lading  is  conclusive 
enoence  of  the  shipment  as  against  the  persun  signing  it." 
SembU  that  by  this  statute  the  bill  of  latiding  is  CDnclusive 
evidence  as  to  quantity,  not  to  weight:  (Blanchet  v.  PowdVa 
Umtwit  OolUeria  Company  (Limited),  80  L.  T.  Beu.  N.  S. 
2S.     Ex.) 


LAW  STUDEHIS'  JOUENAL. 


THE  SOCIETY  OP  THE  ATTORNEYS  AND 
SOLICITOES  OF  IRELAND. 

(Inooiporated  by  Boyal   Charter.) 

NOT  JOB. 

The  PsKLixiHABT  EXAMINATION  of  Candidates  for  Ap- 
prenticeship will  be  held  at  the  Solicitors'  Hall,  Four  Courts, 
Dublin,  on  Friday  and  Saturday,  the  10th  and  11th  days  of 
April,  1874,  at  Eleven  o'doch. 

N.B. — ^Ail  Papers  to  be  lodged  on  or  before  ZStk  March, 
1874. 

Hie  Final  Exavination  of  Candidates  seeking  admis- 
sion as  Attorneys  will  be  held  at  the  same  plsce,  on  Monday 
and  Tuesday,  the  13th  and  14tb  days  of  April,  1874,  at  the 
'.hour. 

By  order  of  the  Councdl, 


JOHN  H.  GODDARD, 

Secr^arj/, 


Soliotors'  Hall, 

Four  Courts,  Dublin. 

N.B. — The  dedsiou  of  the  Court  of  Examiners  will  be 
aonounced  on  Tuesday,  the  21st  of  April,  1874,  at  Three 
o'clock,  p.m. 


LAW  STUDENTS'  DEBATING  SOCIETY, 

kino's  INNS,  HKNBIBTTA-BTBIIT. 

A  General  Meeting  of  the  Sociefy  will  be  held  in  the 
Lecture  Hall,  King's  Inns,  on  Monday  evening,  March  28rd, 
1874,  when  the  following  subject  will  be  debated:— "That 
Service  in  the  Army  should  tie  Compnlsoiy." 


SF1EAE.KBS  : 


Jffir.  Mr.  E.  J.  Cooper, 
Mr.  G.  F.  Waters. 


Neg.  Mr.  W.  L.  Bernard, 
Mr.  J.  Carew. 


The  Chair  will  be  taken  at  Eight  o'clock  by  Virgil  Power, 
Esq.,  Barrister-at-Law. 

All  Meetings  open  to  ladies  and  gentlemen. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Inoofpoiated  by  Boyal  Charter.) 


Tbdiitt  Tkbm,  1874. 

FINAL  EXAMINATION. 

NOTICE. 
Candidates  wishing  to  present  themselves  at  the  above 
Examination  must  lodge  their  papers  on  or  before  the  firtt 
day  of  next  Eatter  Term. 

Bj  order, 

JOHN  H,  GODDARD, 
/Secretory. 
Solieitors'  Hall, 

Four  Cooits  Doblin. 


COTJET  FAFEBS. 


LANDED  ESTATES'  COURT. 


March  13th,  before  the  Hon.  Judos  Flanaoah. 

CocNTT  or  TiPFXBABT. — Estate  of  Michael  Calull,  owner 
and  petitioner.  Part  of  the  lands  of  Bathmana,  situate  in 
the  barony  of  Eliogarty,  containing  2S3a.  Ir.  6p.,  held 
under  fee-faim  grant ;  estimated  annual  profit  rent, 
£135  158.  lid.  Sold  to  Mr.  Patrick  Mulcahy,  for  £8,860. 
Solicitor,  Edvard  Power. 

CiTT  or  DoBUN.— Estate  of  William  Kemmis,  trustee 
nnder  the  will  of  Thomas  Kemmis,  deceased,  owner  and 
petitioner. 

Lot  1.— Honses  and  premises,  Nos.  21,  22,  28,  24,  and 
25,  Great  Clarence-place,  and  6,  and  6,  Bennett's-yard, 
held  under  lease  for  a  term  of  438  years,  subject,  with  other 
premises,  to  ^£27  12s.  lOd.,  and  subject,  with  lot  2,  to  an 
annuity  of  £76  ;  net  annual  profit  rent,  £74  19s.  9d.  Sold 
to  Mr.  J.  Maker,  for  £545. 

Lot  2.— Houses  and  premises,  Nos.  38,  89,  40,  41,  and 
42,  Upper  Emu-street,  and  Nos.  51,  62,  63,  and  64, 
Denzille  street,  held  under  leases  for  286  years,  from  1846. 
Sale  adjourned.    Sold  for  £900.    Solicitor,  V/.  J.  Cooper. 

Estate  of  Elizabeth  Anne  Kemmis,  owner  and  petitioner. 
Houses  and  premises,  Nos.  4,  6,  6,  7,  and  8,  Great  Clarence- 
street,  held  under  a  lease  for  438  years  ;  net  annual  profit 
rent,  £40  68.  5d.  Sold  to  Mr.  ilynn,  ior  £340.  Same 
Solicitor. 

County  op  Kildabi. — ^Estate  of  Susanna  Qiiinn,  ad- 
ministratrix of  Miobsel  Quiiin,  owner  and  petitioner. 
Part  of  the  lands  of  Cholmondsey,  otherwise  Bathbane,  in 
the  barony  of  South  Salts,  containing  401a.  3r.  16p,  held 
under  lease  for  900  years,  from  1822  ;  subject  to  the  yearly 
rent  of  £369  4s.  74d.  ;  pruducing  an  annual  profit  rent  of 
£173.  Sold  to  Mr.  M.  Magrath,  for  £8,620.  Solicitor, 
M.  Larkin. 


COTTET  OF  BANKRUPTCY. 

SmiNGB  FOE  NEXT  WEEK,  bo  fu  as  appointed. 

MONDAY. 

Before  the  Chief  Rbgibtbab,  at  12  o'clock. 

BANKBUrTB        |   NATOBB  OF  8ITT1N0   |  BOLlOlTiiH 


O'Reardon  and 

Murphy 
Patrick  Klinn 
Robert  Midgley 
John  H.  Sweet 
John  Murphy 
William  J.  Uster 


Prove  debts  and  vouch 

do 
do 
do 
do 
Vouch  account 


Larkm  ^  to. 

Maxwell  i  Weldon 
NeUton 

Maxtetll  i  Weldon 
Maxwell  4  Weldon 
UoUoy  4  Walton 
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TUESDA  Y. 
Before  the  Coubt,  at  11  o'clock. 


John  Nolan 

Ist  public  sitting 

Larhiuif  Co. 

Hercer  Stevenson 

do 

Stewart 

John  Calltghan 

Pinal  examination 

MatheiBi 

Walter  Fitzsimona 

do 

W.  V.  4  J.  Lawler 

James  Cardiff 

do 

lAU 

John  O'Brien 

do 

Prrry  4  Co. 

Mary  Clancv 

do 

WhiU 

William  Holmes 

do 

Uldham  ^  Eaton 

James  Griergon 

do 

Ot'lham  #  £ato» 

Martin  Hickey 

do 

Mathae$ 

Ueorge  Duncan 

do 

Colman 

Thomas  Little 

Application  for  certifl- 
cate  of  confonnity 

Orr 

Cochrane  &  Lyons 

Pruve  charce  of  Bank 
of  Ireland 

ifnlamuoit 

Joseph  Sloan 
Deiiu  Dinneen 

Examine  witnesses 

ffamilton  A  Craig 

Motion 

aCailaghan 

Walter  O'Donnell 

do 

Fmdlater  ^  Co. 

Denis  O'Shea 

Audit  and  dividend 

Thnrnpton 

Michael  Walsh 

do 

SfoUoy  t\  Wntion 

John  Rea  Payne 

do 

Mollngi'  WaUrm 

Alfred  Parker 

do 

Matkewt 

Before  the  Chiif  Reoutbab,  at  12  o'clock. 


Philip  L.  Lyster 
C.  and  P.  Maguiie 


Prove  debts  and  vouch 
do 


Perry  /^  Co. 
Perry  4  Co. 


TBURSDAT. 
Before  the  Chikf  Riqistbab,  at  12  o'duck. 


PRIDA  Y. 
Before  the  CoDBT,  at  11  o'clock. 


3.  P.  Armstrong 

Final  examination 

Uafhewi 

John  Dillon 

do 

Cntey  4  Ck^ 
MalAaot 

Peter  Donnelly 

do 

David  Bromfield 

do 

RoaetUhal 

Samuel  Doyle 

do 

Mtldon  <f  Son 

William  Holmes 

Examine  witnesses 

Mathms 

John  Bennett 

Take  charge  as  proved 

ODoada 

Same  matter 

Alotion 

(TDoicda 

J.  F.  H.  Smith 

Audit  and  dividend 

Bradltg^Son 

William  J.  Lyster 

do 

MoUoyi  WattoH 

Terence  O'Connor 

do 

Oldham  <f  Eaton 

ADJUDIOATZONS  IN  BANERUPTCT. 

Broderick,  Michael,  Longhrea,^Ga1way,  grocer.  Sittings,  Tua- 
davjMareh  SI,  And  Fridiu/,  April  2i.  Bamilton^  Craig, 
solrs. 

Sheridan,  Anthony  H.,  Ballyjamesdaff.  Cavan,  diaper.  Sit- 
tings, Friday,  April  10,  and  Fitdtu/,  April  ii.  Find- 
la^  <f  Co.,  solrs. 

Walker,  William,  Muninabane,  Down,  spirit  grocer.  Sittings, 
Friday,  April  10,  and  Friday,  April  24.  Seeds  4  Lynch, 
solrs. 


BIVIBEinXl  IN  BANERUFTCT. 

Carew,  Patrick,  Waterford.  1st  dividend  7s.  2d.  In  the  £. 
Deering,  official  assignee.    Sullivan,  solr. 

M'Donagh,  Mary,  Limerick,  widow.  1st  dividend  8s.  9M.  in 
the  £.  ll  H.  Deering,  official  assignee.  Perry  q  Co., 
solrt. 


CASES  for  holding  The  Irish  Law  Times,  and 
SoLiciTOBs'  JooKKAL,  for  One  Year,  can  now  be  had.  Lettered  on 
side,  Pnce  wbole-bonnd  Cloth,  3s.;  Iialf-bound  Leather,  ii.;  whole- 
bound  Leather,  M.,  by  Post  4d.  extra,  from  J.  Fauxmih,  S3,  Upper 
SackTille-atreet,  Dublin. 


DUBLIN  STOCK  AMD  8HABE  LIST. 

1  HABOB 


DESCRIFTIOH  OF  STOCK 


•Paid 


Government. 

^  p  c  Consola       „ 
New  3  p  c  Stock 

INDI.V  STOCK. 
5  p  e  July '80)   Trsfble.  at 
4  p  c  Oct.  '831  Bk.  of  Irel. 

Banka. 
Bonk  of  Ireland 
llOtmian  Banting  Co.     .■ 
Londtm  and  Cawnty 
London  and  WftiminMer  .. 
3i  Mimiter  Bank  (LimUed) 
30    Xationat  Bank    .. 
■J    Xattonnl  of  Ut»rp'l  (UtdJ 
2$    Protineiat  Bant 
10    BojfOi  Bank        .. 
Steam. 
British  «  Irish   .. 
CItyof  Dublin    .. 
Dublin  A  Llrerpool  Steam 

.■'hip  Building.  Co. 
Dandolk  (Umlted) 

Mines. 

Klllaloe  .Shue  Co.  Oit'd) 
Jltninf  Co.  <ifIreland(Ued) 

MlsoellMieoas. 

Alliance  A  Dublin  Con*.' 
aai<,Tlz.:-A 
Na  1  C 
No.  -/  o 
9|  Dublin  TVamway* 
25    National  Auurance  ,. 

Patriotic  Aiturance  .. 

Railways. 

Dublin  and  Belfast  Jnnct. 
Dublin  and  Drogheda 
Dublin,  Wklow,  A  W'ford 
Ot.  Southern  and  Western 

Do.       do.  free  of  Stamp 
Midland  Ot.  Western 
Ulster    .. 

Waterford  and  Limerick  .. 
Batlway  Preference. 
so    D.,  W.,  a  W.,ipc(i8«0) 

Do.  da       (I8S4I 

Do.  do.        (IMS) 

GuSouth'n  A  West'n  4  pc 
Irish  North  Western  A  S  pc 
Londonderry  and  Ennlskil- 

len.  A  from  Oct  '6(1  A  p  c 
Do,BSpc 

Do,  C  Qnoronteed  Ape 
Mid.  (treat  Western,  6  p  c 
Wstfd.  Jt  Limerick,  A  p  e  rd 
Mo.,  4j  p  c 
Da,  new  redeemable  Ape 


9o(i 


100 

20 


50 
100 
50 


I 

7 

10 
10 
10 


100 
100 

ICO 

100 

100 

I03 
$0 

5» 


50 

50 

1(X3 


ICO 
100 

100 

50 


302J 


101 1 


69HH,69l70 

-     8{ 
581 

95-41 


50 


-  9'*« 
Mi  9°<i 


,  Mem.  Tue*. 
I  16  I  17 


302| 


siil 


ism 


ic6 


5851 


iC9i 


3»l-.' 


9>J 
93H 


»■! 


3021 


\ 


SI 


18J 


Si 


Id 


73 

1091 

■09* 


3'il 


5« 


4ii 


3»l 


9*1 


We4.,Thnr 
18      1» 


io6» 


701 
58» 

Ml 


i8/< 


•of 

J8 
109I 

tC9l 
'09* 


33 


S3 
97*_ 


w    I49 


loSi 


74 

109-SJ 

109* 

881 

Mi 

33i 


S3 


97i 


tool 

140 


*  Shares  nnt  fully  pttid  up  are  given  in  Italia, 
Bank  Rate— < If  Discount- 4  percent.,  ISth  January,  1874 
Of  I)epaslt-2i  per  cent..  8th  Jsnoary,  1S74, 
Name  Dayo— Harrh  80th,  and  April  14th,  1874. 
Account  Days— March  Slst,  and  April  lAth,  1874. 
On  Saturdays  bnsluess  commences  at  11  SO  s.m.,  and  ths  Stock 
Brokers'  Offices  close  at  1  p.m. 


BIRTHS.  MARRIAGES.  AND  DEATHS. 

BIRTHS 
RUSSELL— Msieh  4,  at  74  Harley-slreot,  the  wife  of  Charles  Russell, 
Esq.,  Q.C.,  of  a  daughter. 

MARRIAOES 
BROWNE  and  L98H— March  14,  at  St  Paul's  Church.  Avemso. 

road,  London,  by  the  Rev.  The  Master  of  the  Temple,  J.  R.  Balfour 

Browne.  Esq.,  barrister.at-law,  to  Caroline  Emma,  fourth  dau^iter 

of  the  Hon.  Mr.  .luatlce  Lush. 
HUBAN I  '-SMITH  and  NUN— March  7,  at  Trinity  Church,  Killlne^, 

by  the  Rer.  Robert  StaTeley,  Jepbson  Huband-Smith,  Esq.,  H.M. 

CiTll  Serrice,  to  Harriet,  widow  of  the  late  Richard  Nun,  Esq.,  ().C 

Chairman  fo.-  the  County  Tyrone. 

DEATHS. 

WOODROOFE— MsTch  18,  at  30  Upper  Mount-street,  Dublin,  Henry 
Philip  Wuodroofe,  Esq.,  solicitor,  aged  78  yeora  Mr.  Woodroof^ 
was  admitted  In  I8I7.  and  was  the  registrar  of  the  late  Judge  George, 
and  for  many  years  returning  officer  for  the  County  of  Wexford. 

BRADLEY— March  lA,  at  Blockheatb,  Henry  Bradley,  Esq.,  splieitor, 
of  Horcourt-bulldings,  Temple,  in  his  A9th  year. 

CAMPBELL— March  13,  at  Kensington-crescent,  Elioa  Campbell, 
daughter  of  the  late  Ker.  Dr.  Campbell,  of  Cupar  VUe,  and  laat 
surriTing  sister  of  the  late  Lo.d  Chancellor  Campbell,  sged  88. 

TIDD— March  IS,  suddenly,  at  his  reridence,  Erith,  William  Tldd, 
Esq.,  formerly  of  the  46tri  Regt,  son  of  the  late  William  Tidd,  Esq., 
of  the  City  of  London,  and  grsndnephew  and  godson  of  the  late 
William  Tidd,  Esq.,  borrister-at-law.  Inner  Temple,  In  bis  7Iat 
year. ^^ 
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JUDICIAL  EEEORS.— II. 

The  old  scholastic  theologianB  would  inquire  if  jou 
killed  your  wife  by  strychnia — whereupon,  if  you 
answered  "  yes,"  the  crime  was  avowed,  and  if  "  no," 
you  were  held  to  have  indirectly  admitted  it,  since  they 
would  contend  that  this  was  a  "  negative  pregnant," 
admitting  the  killing  by  denying  you  did  it  by  strychnia. 
The  history  of  English  criminal  jurisprudence  presents 
instances  of  so-called  confessions  hardly  less  inconclusive 
as  admissions  of  guilt,  that  have,  nevertheless,  been  put 
in  evidence,  where  liberty  and  life  itself  were  at  stake ; 
and  fortunate  indeed  were  the  accused,  in  the  bad  old 
times,  if  in  the  result  he  were  not  found  another  victim 
jndidwUy  done  to  death,  like  John  of  Bameveld  pro- 
testing, but  in  vain,  "  the  Judges  have  put  down  many 
things  which  they  have  no  right  to  draw  from  my 
confession."    From  the  same  period  has  come  down  to 

"Like  the  taint 
Of  an  inherited  complaint," 

a  principle  which,  however  congenial  to  the  ideas 
of  penal  iarispnidence  anciently  prevailing,  does 
affect  us  with  a  sense  of  startling  incongruity  when 
accredited  by  iudicial  aflirmance  m  the  present  day. 
"A  man  may  be  convicted  upon  his  own  confession 
without  any  corroboration,"  pronounces  Fitzgerald,  J., 
in  the  Quern  v.  UnkUa  (8  Is.  L.  T.  R.  38>  On  his 
own  confession,  even  in  a  capital  case.  On  his  own 
confession,  though  no  murder  whatever  be  otherwise 
proved  to  have  been  committted,  and  the  body  be  not 
found.  On  his  own  confession,  proved  by  some  one, 
forsooth,  coming  forward  and  asseverating  that  he 
heard  the  prisoner  confess.  On  his  own  confes^on, 
extorted  from  him  while  in  a  mesmeric  trance  by  your 
Dr.  Frantz,  the  well-known  gavant,  in  the  suit  of  black, 
his  face  nearly  white  with  pallor,  his  eyes  preter- 
naturaUy  brilliant — but  hold  1  we  have  not  yet  advanced 
in  jurisprudence  to  that  audacity  of  experiment  fabled 
by  MM.  Erckmann-Chatrian.  Sufficient  for  the  day  is 
the  very  truth— 

**  The  aetf-convicted  felon  dies." 

"It  b  not  even  certain,"  observes  Mr.  Justice  Story, 
^  that  criminals  who  in  capital  cases  plead  guilty,  and, 
by  confession  of  their  guilt  in  open  Court,  submit  to 
the  sentence  of  the  law,  are  always  guilty  of  the 
offence.  Cases  have  occurred  in  which  men  have  been 
accused  and  tried,  and  convicted  of  murder,  upon  their 
own  solemn  confession  in  a  Court  of  Justice,  when  it 
has  been  afterwards  ascertained  that  the  party  could 
not  have  been  guilty,  for  the  person  supposed  to  be 
murdered  was  found  to  be  still  living,  or  lost  his  life  at 
another  place,  and  at  another  period."  From  time  to 
time  may  happen,  no  doubt,  some  little  mistake,  as  in 
the  celebrated  case  of  the  three  f errys,  who  were 
executed  according  to  the  law,  which,  saith  Plowden, 
"  is  no  other  than  pure  and  tryed  reason  ;"  while,  such 
was. the  perversity  of  the  allied  murdered  man,  that  he 
actnally  re-appeared  alive  some  years  afterwards,  not- 
withstanding that  his  murder  had  been  duly  ascertained 
by  .a  deliberste  confession.  Cases  like  those  of  the 
Booms  and  Ad^le  Bernard  may,  now  and  then, 
iomewhat  startle  the  law  from  its  propriety,  and  seem 
to   show    that    "the    perfection    of  reason"   is    but 


fallible  withal,  while  pronouncing  the  decree  of 
death.  Yet,  as  the  law  is,  so  must  it  be  ad- 
ministered, nor  rests  it  with  the  Judge  to  legis- 
late. And  with  the  utmost  willingness  to  believe, 
if  it  were    possible,   that    the   law   was   inaccurately 

laid  down  by  Fitzgerald,  J opposed  as  is  hi|  statement 

of  it  by  the  best  text -writers,  and  opposed  by  the  judg- 
ment of  the  Lord  Chief  Justice— we,  too,  are  yet  coerced 
to  concede  that,  in  our  belief,  it  is  not  a  dogma  of  the 
law  of  evidence,  that  a  man  cannot  be  convicted  merely 
upon  h !s  own  confession  satisfactorily  proved.  It  is, 
indeed,  a  salutary  rule  of  judicial  practice  to  require 
independent  proof  of  the  corpus  delicti;  but  it  is  no 
part  of  the  law  of  evidence.  Very  eminent  text- 
writers  have,  no  doubt,  contended  that  the  law  is  other- 
wise. Greenleaf,  the  American  writer  on  Evidence,  was 
cited  to  this  effect  by  Whiteside,  C.J. ;  and  that  opi- 
nion, it  is  observed  by  Wills  on  Circumstantial  Evidence 
Cnot  referred  to  in  the  Queen  v.  tinkles),  "  is  most  in 
accordance  with  the  general  principles  of  reason  and 
justice,  the  opinions  of  the  best  writers  on  criminal 
jurisprudence,  and  the  practice  of  other  enlightened 
nations.  Nor  are  the  cases  adduced  in  support  of  the 
contrary  doctrine  very  decisive,  since  in  all  of  them 
there  appears  to  have  been  some  evidence,  though  slight, 
of  confirmatory  circumstances  independently  of  the 
confession."  Unfortunately,  we  find  that  the  law  has 
been  otherwise  laid  down  in  various  cases ;  and  we  have 
in  vain  sought  for  authority  establishing  a  contrary 
doctrine.  I^r  is  it  accurately  said  that  in  all  the  cases 
there  has  been  confirmatory  evidence — even  if  that 
could  validly  determine  the  question.  In  Stone's  case 
(Dyer  214)  the  accused  had  confessed  the  murder;  the 
body  was  found,  but  there  was  no  other  evidence  of  the 
murder.  But,  it  appears  to  us  that  there  is  no  feasible 
ground  for  maintaining  that  the  body  itself  should 
necessarily  have  been  found  j  not  even  any  text-writer, 
to  our  knowledge,  has  pressed  the  argument  to  that 
extent ;  and  to  require  that  the  body  should  be  found 
would,  obviously,  lead  to  the  impunity  of  the  worst  crimi- 
nals. But,  if  the  body  need  not  necessarily  have  been 
found,  then  we  must  concede  that,  even  if  there  be 
corroborative  evidence  of  the  corpus  delicti,  the  very 
danger  remains  to  which  we  have  adverted.  It  comes 
to  this: — In  the  one  case,  you  may  happen  to  convict 
an  innocent  man  because  he  himself  states,  firstly,  that 
a  crime  has  been  committed;  secondly,  that  he  has  been 
instrumental  in  its  commission.  In  the  other  case,  you 
have  proof  that  a  crime  has  been  committed ;  but 
you  may  happen  to  convict  an  innocent  man  because  he 
states  that  he  has  been  instrumental  in  its  commission. 
In  either  case  the  conviction  is  dependent  on  the  con- 
fession. And  whether  the  crime  is  imaginary  or  not 
matters  very  little  as  regards  the  scandal  of  the  result, 
alike  in  either  event,  that  an  innocent  man  is  convicted. 
The  question  thus  involved  suggests  another  and 
serious  point  of  view  in  which  to  regard  the  proposal, 
acceded  to  by  Fitzgerald,  J.  (/2e  Marshall,  8  Ir.  L.  T. 
R.  1),  that  accused  persons  should  be  at  liberty  to 
tender  themselves  in  evidence.  On  the  one  hand,  that 
alteration  in  the  law  of  evidence  in  criminal  cases  would 
afford  the  opportunity,  and  perhaps  the  only  possible 
means  of  rebutting  the  evidence  of  previous  admissions, 
of  all  testimony  "the  most  easily  fabricated  and  the 
most  difficult  to  disprove"  (Best  Pres.  Ev.).    But  on 
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the  other  hand,  it  would  enable  the  accused  though 
euilty,  to  defend  himself  by  accusing  others,  and,  in 
default  of  better  proof,  relying  on  alleged  confessions 
by  the  persons  incriminated ;  while,  as  regards  innocent 
traversers,  not  only  would  additional  facilities  be 
afforded  for  direct  admissions  of  guilt  untruly  made, 
but  a  thousand  circumstances  and  expressions  indicatory 
of  indirect  admission  might  be  manifested  with  fatal 
consequences.  And  we  should  think  that  any  advocate 
who  has  ever  defended  a  panel,  will  concede  that,  let  the 
prisoner  have  been  how  innocents  soever,  there  was  never 
yet  a  case  in  which  it  would  have  been  judicious  for  the 
traverser  voluntarily  to  have  told  the  whole  truth — 
there  have  been  indiscretions,  equivocations,  facts  and 
statements  difficult  to  reconcile  with  the  truth,  circum- 
stances dangerous  to  put  forward,  and  witnesses  even  to 
allude  to  whom  would  have  been  to  imperil  the  prisoner's 
case ;  above  all,  there  may  have  been  statements  which 
the  prisoner  indeed  explams  most  veraoiously,  yet  sus- 
ceptible of  a  wholly  different  interpretation,  as  indirectly 
admitting  crime.  But,  if  it  be  held  that  the  accused 
may  be  convicted,  merely  upon  his  own  admissions,  with- 
out any  independent  proof  of  the  corpus  delidi,  how  in- 
calculably greater  would  be  the  danger  of  permitting  him 
to  give  Kvidenue.  Few  are  they  who  might  be  trusted 
to  prove  as  cautious  as  the  Irishman  who,  to  the  question, 
"  Guilty  or  not,  Pat?  "  replied,  "  Fjuth  that  is  difficult 
for  your  honour  to  tell,  let  alone  myself ;  wait  till  I 
hear  the  evidence." 

By  the  civil  law  no  man  could  be  convicted  on  his 
bare  confession  not  corroborated  by  evidence  of  his  guilt, 
"  because  there  may  be  circumstances  which  may  induce 
an  innocent  man  to  accuse  himself"  (Bowyer  Com. 
355,  n.).  Our  law,  too,  is  very  tender  about  receiving 
such  confessions ;  and  so,  when  a  criminal  pleads  guilty, 
will  generally  advise  him  to  retract  (2  Hale  P.  C.  225). 
But,  while  a  confession  solemnly  recorded  in  a  judicial 
proceeding  must,  for  obvious  reasons,  be  held  conclusive, 
unless  manifestly  incredible  or  false,  we  cannot  too 
eamestl}'  advocate  the  expediency  of  upholding  the 
doctrine,  as  a  universal  rule  of  judicial  practice,  that 
proof  of  the  corpus  delidi  should  be  required  indepen- 
dently of  mere  extra-judicial  confessions.  The  supposed 
confession  may  have  been  inaccurately  heard  and 
understood,  or  it  may  have  been  misinterpreted  to  apply 
to  the  particular  act,  or  it  may  have  left  a  false  impres- 
sion by  reason  of  the  speaker  omitting  some  explanation 
through  interruption,  &c,  or  it  may  have  been  used  in 

i'est  or  bravado.  "  Hasty  confessions,"  says  Sir  Michael 
Foster,  "made  to  persons  having  no  authority  to 
examine,  are  the  weakest  and  mo^t  suspicious  of  all 
evidence.  Proof  may  be  too  easily  procured,  words  are 
often  misreported — whether  through  ignorance,  inatten- 
tion or  malice,  it  mattereth  not  to  the  defendant,  he 
is  equally  affected  in  either  case;  and  they  are 
extremely  liable  to  misconstruction,  and  withal  this 
evidence  is  not,  in  the  ordinary  course  of  things,  to  be 
disproved  by  that  sort  of  negative  evidence  by  which 
the  proof  of  plain  facts  may  be  and  often  is  confronted." 
And,  besides  all  this,  there  is  that  ever-present  danger 
of  false  confessions;  for  the  presumption  that  no 
innocent  man  would  sacrifice  his  life,  liberty,  or  even 
his  reputation,  by  a  declaration  of  that  which  was 
untrue,  has  been  over  and  over  demonstrated  to  be 
fallacious.  We  do  not,  indeed,  apprehend  that  the  mar- 
tyrology  is  likely  to  be  augmented  by  any  exhibition  by 
holy  men,  in  our  criminal  courts,  of  that  which  is  said 
to  be  the  very  sign  of  a  good  mind,  as  exemplified  by 
David.  "  Bonarum  quippe  mentum  est,  ibi  etium  aliquo 
modo  culpas  suas  agnoscere,  ubi  culpa  non  est,"  says 
St.  Gregory;  and  Macaulay,  contending  against  those 
who   take   Bunyan's   self-condemnations   in  a  literal 


sense,  observes  that  they  "  ought  to  be  familiar  with 
the  bitter  accusations  which  the  most  pious  people  are 
in  the  habit  of  bringing  against  themselves."  But,  any 
reader  of  the  daily  journals  and  of  the  annals  of 
our  criminal  law  can  at  once  recal  a  host  of  notoriotu 
and  recent  cases  in  which  confessions,  weak,  wanton,  or 
wicked,  have  been  made,  of  an  absolutely  groundless 
character,  proving  the  fallacy  of  that  which  is  popularly 
esteemed  the  highest  species  of  judgment: — "Out  of 
thine  own  mouth  will  I  judge  thee."  Seeing  that  false 
confessions  of  capital  crime  are  so  opposed  to  every 
natural  instinct,  no  matter  what  may  be  the  reason 
assigned  and  under  any  guise^  we  should  not,  ^  ia 
weighing  their  intrinsic  credibility  or  otherwise, 
attach  conclusive  importance  to  the  absence  of  an 
assignable  motive.  Mr.  Best,  however,  enumerates 
no  less  than  twelve  classes  of  motives  which  may  lead, 
or  actually  have  led  to  false  confession8._    And  Mr. 

Wills  observes : "  Judicial  history  presents  innumerable 

warnings  of  the  danger  of  placing  implicit  dependence 
upon  this  kind  of  self-condemnatory  evidence,  even 
when  it  is  exempt  from  all  suspicion  of  coercion,  physi- 
cal or  moral,  or  other  sinister  influence.  How  greatly 
then  must  such  danger  be  aggravated,  where  confession 
constitutes  the  only  evidence  of  the  fact  of  a  corpu* 
delidi;  and  how  incalculably  greater,  in  such  cases,  is 
the  necessity  fbr  the  most  rigorous  scrutiny  of  all 
collateral  circumstances  which  may  actuate  the  party 
to  make  a  false  confession !  The  agonies  of  torture, 
the  dread  of  their  infliction,  the  hope  of  escaping  the 
rigours  of  slaveiy  or  the  hardships  of  military  service, 
a  weariness  of  existence,  self-delusion,  the  desire  to 
shield  a  guilty  relation  or  friend  from  the  penalties 
of  justice,  the  impiUses  of  despair  from  the  pressure 
of  strong  and  apparently  incontrovertible  presump- 
tions of  guilt,  the  aread  of  unmerited  punishment  and 
disgrace,  the  hope  of  pardon — these  and  numerous  other 
inducements  have  not  unfrequently  operated  to  produce 
unfounded  confessions  of  guilt."  Some  danger  there 
is  that  a  general  laxity  may  be  introduced  in  carrying 
out  the  rule  of  judicial  practice  which  we  advocate,  by 
not  putting  it  into  full  effect  in  cases  such  as  that  of 
the  Norwich  case  in  1869,  R.  v.  Sheioard,  where  the 
accufied  is  obviously  guilty,  and  yet  where,  though  he 
has  confessed  the  crime,  there  is  but  slight  confirmatory 
evidence  of  the  corpus  delicti.     But  let  it  never  be  for- 

fotten  that,  in  the  words  of  the  writer  (supposed  to 
ave  been  Mr.  PhiUipps)  of  the  little  treatise  on  "  The 
Theory  of  Presumptive  Proof,"  published  in  1815, 
where  a  number  of  cases  will  be  found  collected  of  inno- 
cent persons  who  had  been  convicted  and  executed: — 
"It  is  an  observation  warranted  by  the  history  of  our 
criminal  law,  that  all  the  instances  by  which  innocent 
men  have  lost  their  lives,  have  arisen  from  precedents 
against  guilty  men:  omnia  mala  exempla,  ex  bonis 
initiis  orta  sunt."  So,  may  we  guard  at  all  events 
against  the  frequency  of  judicial  errors  leading  to  the 
conviction  of  the  innocent  But  absolute  assurance  of 
justice  no  human  tribunal  can  invariably  attain.  As 
Pollock,  C.B.,  observes:—"  There  is  a  decree  of  doubt 
which  belongs  to  all  human  affairs.  You  may  sometimea 
doubt  what  you  see,  very  often  what  you  hear;  our 
senses  often  deceive  us.  On  the  other  hand,  there  is  a 
degree  of  certainty  with  which  we  are  compelled  to  be 
satisfied  in  the  most  serious  transactions  of  life  ;  and,  as 
no  higher  degree  of  certainty  is  ordinarily  attainable  in 
human  affairs,  it  is  that,  degree  of  certainty  with  which 
we  must  be  satisfied  in  criminal  trials."  For  the  rest, 
in  the  words  of  Schiller, 

"Though  men  condemn,  misjudge,  mistrust, 
God  and  UUjiaintii  watch  u'er  |^e  just." 
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LAWYERS  IN  PARLIAMENT. 

A  novel  principle  of  diaqualiiication,  and  one  to  whidi 
we  cannot  too  earnestly  call  the  attention  of  the  profeseian, 
haa  been  recently  propounded  under  apparently  high 
authoiity.  At  the  late  election  for  the  Univerxity  of 
Dabliii,  eoDseqaent  npon  tbe  acceptance  by  Dr.  Ball  of  the 
"ffica  of  Attorney-Genrral  for  In-Iand,  one  junior  fellow  of 
Trinity  College  propoaed,  and  another  oeconded,  a  third 
junior  fellow,  as  a  candidate  for  election,  upon  tbe  principle 
of  "  Dis«atabliahment  of  Lawyers."  If  the  rev.  medioo  who 
opened  this  question  in  tu  be  believed,  Irish  lawyers  live 
nnly  for  tbe  piirpoise  of  feeding  upon  the  Government  of  the 
day,  and  the  Irish  clergy  have  no  greater  happiness  than  to 
■apply  them  with  a  paosport  to  office,  from  which  be  some- 
what amusingly  argnes  that  to  be  a  fitting  representative  of 
the  University  it  is  necessary  to  be  a  Fdlow  and  an  M.D. 
(these  daises  being  of  course  exempt  from  the  frailties 
wbidt  80  beset  the  other  learned  professions).  With  the 
personal  questions  thns  introduced  we  have  no  intention  to 
meddle^  though  we  entirely  disclaim  any  concurrence  in  tbe 
imputations  so  recklessly  thrown  oat  by  Dr.  Haugbton ; 
bnt  the  general  question  raised  is  one  of  public  importance^ 
and  seems  to  us  tu  call  for  some  remark. 

The  prejudice  against  lawyers  is  nothing  new,  nor  has  it 
become  more  re»<onable  by  lapse  of  time.  We  have  all 
heard  of  the  "  Pariiammtum  indoetum,"  from  which  all 
lawyers  were  excluded,  and  which  Lord  Coke  dismisses 
with  the  remark,  "  Never  a  good  law  was  made  thereat" 

From  that  day  to  this  the  lawyers  have  been  from  time  to 
time  made  the  butts  of  meagre  witticismN,  and  occasionally 
the  victims  of  the  same  persistent  prejudice.  And  yet  upon 
their  honesty,  skill,  and  fidelity,  all  the  most  important 
interests  throughout  tbe  kingdom  mainly  depend.  The 
very  men  who  chatter  obscure  calumnies  against  lawyers  as 
a  body,  are  compelled  to  confide,  and  do  undoubtingly  and 
aafely  confide,  their  characters,  their  property,  the  honour 
of  their  families,  and,  very  often,  secrets  which  they  scarcely 
like  to  acknowledge  to  tbemaelres,  to  tiie  keeping  of  their 
legal  advisers.  One  would  imagine  that  those  who  habitu- 
ally prove  themselves  worthy  of  so  high  a  trust  can  hardly 
be  so  unworthy  of  public  confidence  as  the  college  trio 
(emulous,  spparently,  of  the  fame  of  their  prototypes  of 
Tuuley-street,)  would  have  the  world  believe. 

But,  further,  not  only  is  there  no  case  made  for  the 
"disestablishment"  of  lawyers,  bnt  the  exigencies  of  the 
public  service  imperatively  demand  their  establishment. 
Anyone  who  has  taken  the  trouble  to  follow  the  course  of 
leitislation,  particularly  in  the  House  of  Commons,  can 
faanlly  fail  to  have  been  struck  by  the  manner  in  which  the 
whole  Hou!<e,  with  exceptions  so  few  as  to  be  inconaideralile, 
leaves  all  the  practical  details  of  legislation  in  the  hands  of 
the  lawyer*.  Tbe  House  at  large  may  join  in  a  debate  on  a 
question  of  general  interest  or  public  policy,  but  when  tbe 
second  reading  has  been  passed,  and  the  Bill  has  to  be  put 
into  a  workable  form  in  Committee,  it  is  upon  the  lawyers 
that  all  the  real  work  falls,  and  tho«e  few  lay  members  who 
oocarionally  try  their  hand  at  an  amendment  find  the  House 
bat  too  ready  to  accept  the  offhand  statement  of  some 
practical  lawyer  that  the  clause  "  would'nt  work  "  as  an 
amply  snfficient  reason  for  refusing  even  to  consider  the 
question.  And  we  must  own  that  the  conxtitnencies  at 
large  show  themselvea  fully  alive  to  this  consideration,  and 
generally  give  a  lawyer,  cateru  paribtu,  the  preference. 

Bnt  there  is  a  further  ground  on  which  it  seems  to  us  that 
lawyers  are  peculiarly  appropriate  representatives  of  a 
ITniversity.  As  the  county  members  are  properly  chosen 
from  the  owners  of  property  who  have  great  local  interests, 
and  the  representativea  of  commerce  and  industry  are 
naturally  found  in  the  members  for  great  towns,  8i>  the 
distinctly  "educated"  element  in  society  finds  its  appro- 
priate entrance  into  Parliament  through  the  universities. 
Of  this  element  one  principal,  though  not  by  any  means 
ezelosive,  test  is  academical  distinction ;  and  it  is  perhaps 
not  too  mucb  to  sny  that  no  such  constituency  can  safely, 
exoept  in  the  case  of  rare  eminence  in  after  Hie,  dispense  with 
this  qualification  in  a  candidate  for  their  suflFrages.  But  the 
most  distinguished  students  of  every  uoiversity  are  found, 
with  trifling  exceptions,  in  the  rapks  of  the  clergy  or  tbe 
bar;  and  ••  tbe  former  are  disqualified  by  law  firom  sitting 


in  the  House  of  Commons,  the  choice  of  tbe  electors  is 
almost  of  necessity  limited  to  the  latter.  Here  and  there  a 
physician  of  distinction  may  be  found  who  could  worthily, 
so  far  as  professional  eminence  goes,  fiU  this  post ;  but  the 
training  of  his  life,  which  more  or  less  secludes  him  from  the 
arena  of  wordy  contest,  is  not  usually  of  a  kind  to  fit  him  to 
take  the  lead  in  debate  which  ought  to  be  required  from  the 
representative  of  a  University.  Such  cases  as  Mr.  Gladstone 
and  Mr.  Beresford  Hope  are  no  real  exceptions  to  this  rule ; 
brilliant  scholars  of  the  highest  academical  distinction,  who 
are  able  at  once  to  devote  themselves  to  political  life,  and 
who,  after  winning  their  spurs  as  members  for  less  important 
constituencies,  are  called  upon  to  receive  their  reward  at  the 
bands  of  their  Universities,  constitute  a  class  always  rare, 
and  whose  position  is  entirely  exceptional.  And  it  is 
worthy  of  remark  that  certainly  one  (we  believe  both)  of  the 
gentlemen  named  had  entered  upon  a  course  of  training  for 
tiie  bar. 

Lastly,  in  this  case  ret  ipia  loquitur:  anyone  who  will 
look  down  the  list  of  the  representatives  of  any  Univeisi^ 
in  the  kingdom  for  the  last  seventy  years  will,  if  he  has  any 
acquaintance  with  tbe  modern  history  of  his  country,  be 
struck  by  ttiree  refiectinns:  one,  how  very  large  a  propor- 
tion of  these  representatives  have  left  their  mark  upon  the 
legislation  of  the  age ;  another,  with  how  few  exceptions 
they  have  been  B>-lected  from  the  rauks  of  the  lawyers ;  and 
the  last,  that,  except  in  one  or  two  remarkable  instances, 
tbe  undistinguished  minority  includes  all  the  uon-lawyers. — 
Solieiton'  Journal. 


RECENT  DEOISIONa 


(CoiLiEB  AND  WiFB  V.  D.,  W.,  &  W.  Ry.,  8 IB.  L.  T.  R,  24.) 

In  OolUer  and  v>ife  v.  DMin,  WielUnD,  and  Wexford  Sail- 
way  Co.,  8  Irish  Law  Times  Reports,  24,  the  action  was 
against  the  defendants  for  failure  to  fulfil  a  contract  to  carry 
the  wife  of  plaintiff  within  a  reasonable  time,  whereby  the 
wife  was  obliged  to  remain  during  a  whole  night,  at  a 
station  of  defemlants,  without  proper  accommodations,  by 
reason  whereof  she  became  ill,  and  the  plaintiff  was  deprived 
of  her  services.  The  Court  of  Common  Fleas  held  that  the 
plaintiff  could  not  recover  more  than  nominal  damages,  he 
not  having  been  at  home,  and,  in  consequence,  not  having 
been  depriveil  of  his  wife's  society  and  companionship  on 
that  occasion,  and  there  being  no  evidence  of  an  injury 
to  his  wife  depriving  him  of  her  services  afterwards. 
Actions  for  a  breach  of  contract  of  this  kind  have  not  been 
numerouB,  especially  in  this  cotmtry.  In  Denton  v.  Oreat 
Northern  Sailtcay,  S  £L  &  BL  860,  the  defendants  had  con- 
tinued to  advertise  a  train  as  arriving  at  a  particular  point, 
after  the  train  had  been  withdrawn,  and  the  plaintiff  was 
thereby  delayed  and  failed  to  arrive  in  season  for  some 
business  transactions,  and  the  defendant  was  held  liable  for 
the  injury.  But  in  Hamlin  v.  Oreat  Northern  SaUieay 
Co.,  1  H.  &  N.  408,  where  a  train  was  advertised  to  go 
through  tbe  same  night  to  the  point  of  destination,  by  con- 
necting with  trains  of  another  company,  nnd  the  connecting 
train  had  left  on  the  arrival  of  defendant's  train  containing 
plaintiff,  by  reason  whereof  plaintiff  was  compelled  to  re- 
mun  over  night,  and  failed  to  meet  his  customers,  and  waa 
otherwise  damaged  in  his  business,  the  court  held  that 
plaintiff  was  only  entitied  to  recover  for  his  hotel  expenses 
for  the  night,  and  for  the  fare  paid  the  next  day  ;  but  not 
for  any  damages  consequent  npon  the  detention.  This  case 
IS  an  extreme  one,  and  it  is  to  be  hoped  will  not  be  taken  as 
a  precedent  in  this  country. — Albang  Lata  JoumaL 


{He  Nixon's  Estats,  8  Ib.  L.  T.  R.  3C.) 

In  the  matter  of  Nixm'e  EttaU  (8  Ib.  L.  T.  R.  80),  aa 
a£Bdavit  sworn  by  deponents  residing  in  Canada  was  said  to 
be  informal,  and  the  officer  of  the  court  refused  to  file  it  on 
the  twofold  ground  that  while  it  was  a  joint  affidavit  there 
was  only  a  single  jurat,  also  that  the  description  of  the  com- 
missioner before  whom  it  was  made  was  insuificient,  on  the 
ground  that  whilst  he  described  himself  as  "commissioner 
for  taking  affidavits  in  Chancery,"  he  omitted  to  add  "in 
Canada."  We  are  glad  to  notice  that  an  order  has  been 
made  that  the  affidavit  should  be  reouved  and  filed.    It 
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would,  indeed,  be  imfortvinate  if,  on  such  grounds,  the  pro- 
ceedings ahould  have  been  delayed,  that  the  affidavit  might 
bo  returned  to  Canada  to  correct  the  alleged  irr^larities. 
Solicitors  when  discharging  the  office  of  commiiigioner  of 
oaths  cannot,  of  course,  be  too  careful  in  complying  with 
every  formality,  and  that  they  are  so  in  the  giBnerality  of 
cases  is  evidenced  by  the  fact  that  it  is  only  veiy  occasion- 
ally that  objection  is  taken  to  those  parts  of  an  affidavit  for 
wMoh  they  are  responsible  as  commissioneni. — Thx  Law 
Timf. 


LAND  TITLES  AND  TEANSFER. 

Lord  Caim^  introduced  his  measares  for  reforming  the 
law  relating  to  land  titles  and  tenure,  in  the  House  of  Lords 
on  Thursday.  In  doing  so  he  said  he  should  ask  attention 
to  three  dates— 1859,  1862,  1873.  In  18S9  he  himself  in- 
troduced two  measures  which  proposed  to  establish  a 
register  of  titles.  Now,  much  confusion  was  shown  as  to 
the  meaning  of  a  register  of  titles  and  a  register  of  deeds. 
A  register  of  deeds  contained  all  the  deeds  upon  which  the 
title  was  founded.  Such  a  register  would  add  to  security, 
but  would  not  expedite  matters,  and  would  add  to  expense; 
a  register  of  titles  contained  simply  a  description  of  the 
property  and  the  name  of  the  owner.  At  present  a  pro- 
prietor wanting  to  sell  has  to  make  out  his  title  for  the  pur- 
chaser, give  alM-tracts  of  all  deeds  and  documents  affecting 
it,  and  to  satisfy  the  purchaser  of  his  right.  The  necessity 
for  this  would  not  be  removed  by  a  register  of  transfers  ; 
therefore,  in  the  bill  of  1859  he  proposed  to  create  a  register 
of  titles,  by  which  a  purchaser  would  require  only  to  look 
the  register  to  be  assured  of  the  right  of  the  proprietor. 
The  general  election  of  1859  caused  a  change  of  Govem- 
ment,  and  the  bills  he  had  proposed  were  dropped.  In  1862 
Lord  Westbury  dealt  with  the  subject.  He  established  a 
register  of  transfer,  and  established  it  in  the  worst  possible 
form.  He  made  a  register  of  deeds,  and  gave  power  to  the 
registrar,  instead  of  giving  the  deeds  in  full,  to  state  what 
in  his  opinion  was  the  force  of  those  deeds.  It  was  not  sur- 
prising that  the  measure  failed.  In  1867  a  Royal  Commis- 
non  issued  to  inquire  into  the  subject,  the  commission 
reported  in  favour  of  a  register  of  titles,  the  principle  of  the 
bill  of  1869  ;  and  upon  the  recommendation  of  the  commis- 
sion Lord  Belbome's  measure  of  last  year  was  founded  be- 
tween the  measure  and  the  measure  of  1855,  introduced  by 
himself  (Lord  Cairns).  There  were  two  important  diffe- 
rences. Lord  Selbome  proposed  to  utilise  Lord  Westbuiy's 
registration  office,  not  in  existence  when  he  (Lord  Cairns) 
introduced  his  previous  measure  ;  the  measure  of  1855  pro- 
posed to  establish  a  Landed  Estates'  Court  similar  to  that 
at  Dublin.  And  the  second  point  of  difference — Lord  Sel- 
bome's  measure  was  at  least  to  be  compulsory.  The  measure 
of  1 859  was  voluntary.  After  complimenting  Lord  Selbome 
upon  his  choice  of  Vice-Chancellor  Hall  to  revise  the  mea- 
sure, the  Lord  Chancellor  went  on  to  state  what  he  proposed 
to  do.  He  proposed  to  establish  a  register  of  titles,  and  to 
divide  the  titles  into  three  classes — absolute  and  indefeasible 
titles ;  limited  titles — that  is,  titles  good  from  a  certain 
date ;  and  simple  titles — that  is,  a  title  of  ownership.  He 
was  aware  that  Lord  Selbome  proposed  to  merge  good 
holding  titles  into  absolute  titles,  but  a  good  holding  title 
had  no  existence  before  the  law.  To  meet  the  case,  how- 
ever, he  proposed  that,  if  a  good  title  came  before  the 
registrar  defective  in  some  formal  way,  the  registrar  should 
have  power  to  ask  leave  of  the  court  to  register  such  a  title 
as  absolute.  He  would  also  propose  that  a  title  for  forty 
years  should  be  admitted  to  the  register  as  ab-solute,  and 
documents  of  more  than  twenty  yrars  old  need  not  be  pro- 
duced, but  simply  recited.  With  regard  to  boundaries 
which  Lord  Westbury  proposed  that  the  registrar  should 
settle,  he  did  not  propose  at  all  to  settle.  The  registrar 
could  not  be  properly  charged  with  the  duty,  and  there  was 
no  need  to  raise  questions  which  at  present  everybody  wa^ 
willing  to  have  at  rest.  The  only  result  of  such  an  enact- 
ment would  be  to  force  men  into  litigation  for  the  settlement 
of  disputes  they  were  at  present  allowing  to  sleep.  Three 
classes  of  proprietorship  might  also  be  registered — fee-sim- 
ple, leaseholds,  and  charges  upon  real  estates.  Was  his 
bill  oompnlioiy  or  voluntary  t    For  three  years  he  did  not 


propose  to  try  compulsion.  He  was  sanguine  that  at  tha 
end  of  that  time  the  register  would  be  found  to  have  been 
largely  used,  for  he  did  not  believe  that  solicitors  would 
oppose  it ;  but  at  the  expiration  of  the  three  years,  by 
which  time  some  idea  of  Uie  working  of  the  acts  might  ba 
arrived  at,  he  proposed  that  registration  should  be  necesisary 
to  cr>'Bte  legal  title  by  transfer.  A  transfer  unregistered 
would  convey  only  an  equitable  not  a  legal  title.  With  regard 
to  the  registration,  he  confessed  that  he  had  a  partiality  fur 
his  own  offi>pringof  1859 — the  proposed  Landed  Estate  Court. 
But  as  there  was  already  an  office  under  Lord  Westbury's 
Act,  the  creation  of  a  new  court  would  be  an  interference 
with  the  Judicature  Act.  While  still  believing  that  sneh  » 
court  would  be  eventually  established,  he  decided  in  favour 
of  utilising  the  present  office.  The  register  was  to  act 
under  one  of  the  judges  specially  appointed  by  the  supreme, 
to  decide  qui-stions  which  arose.  Where,  then,  should  the 
r^iatry  be  placed  t  In  London  only,  or  throughout  the 
provinces  !  He  was  bound  to  admit  the  force  of  the  arga- 
ment,  that  an  office  in  every  district  would  be  convenient, 
but  did  not  hold  himself  at  liberty  to  propose  more  than  that 
the  country  ihoald,  for  the  purpose  of  registration,  be 
divided  into  districts,  and  whenever  a  district,  by  the  amount 
of  its  transfer  business,  showed  itself  capable  of  supporting 
a  local  office,  there  an  office  would  be  established.  Other 
districts  must  register  in  the  metropolis.  These  were  the 
main  provisions  of  his  measure,  relating  to  the  establishment 
of  a  register.  He  would  ahio  bring  two  other  bills  under 
notice.  The  first  would  deal  with  ^e  limitation  of  claims. 
The  8rd  and  4th  William  IV.  laid  down  three  several 
periods  of  limitation,  twenty  years,  ten  years,  and  forty 
years.  He  proposed  to  reduce  the  twenty  to  ten,  the  ten 
to  six,  and  the  forty  to  thirty  years.  The  second  bill  re- 
lated to  vendors  and  purchasers,  and  proposed  the  purohaaer 
should  not  be  entitled  to  ask  for  numerous  deeds,  except  at 
his  own  cost,  the  object  being  to  render  the  expense  of  pro- 
duction unnecessary.  I  hope,  my  lords  (the  Chancellor 
concluded),  that  these  measures  wiU  answer  the  expectation* 
of  her  Majesty's  speech,  and  that  the  discredit  to  our  law 
which  has  so  long  existed  may  thereby  be  removed. 


The  University  of  Michigan  Law  School  has  three 
hundred  and  fourteen  students,  seven  of  which  number  are 
ladies.  ' 

The  London  Medical  Record  understands  that  Miss 
Elizabeth  Mortran,  M.  D.,  one  of  the  physicians  at  the 
Hospital  for  Women,  Marylebone,  is  about  to  follow  the 
example  of  her  colleague,  Mrs.  Anderson,  M.D.,  by  entering 
into  the  bonds  of  matrimony.  Her  future  husband  is  a 
physician,  by  name  Dr.  Hoggan. 

Tbb  Jdrt  otr  TBI  TicBBOBNK  Tkial. — When  the  late 
trial  of  the  claimant  had  concludeil,  the  jurors  addressed  a 
letter  to  the  Commissioners  of  the  Treasury,  reminiling; 
their  Lordships  that  at  an  early  stage  of  the  case  the  jury 
applied  to  the  court  for  a  remuneration  of  two  guineas  per 
day.  That  application  was,  they  understood,  favourably 
received  by  the  Lords  Commissioners  of  the  late  Govern- 
ment. The  case,  however,  had  continued  much  longer 
than  was  expi  cted,  and  they  submit  that  such  a  sum  "  ia  by 
no  means  adequate  to  meet  the  losses  incurred,"  ins8mu(^ 
as  the  jury  was  compofcd — with  one  exception —  of  men 
engaged  in  commercial  pursuits,  "  to  whom  the  continual 
absence  from  their  respective  businesses  has  been  most 
disastrous."  In  reply  to  this  request  Mr.  W.  Law  was 
instructed  to  state  tliat  the  subject  in  question  had  never 
been  formally  submitted  to  the  Treasury  until  a  few  day* 
befure  the  conclusion  of  the  trial,  and  their  Lordships  then 
instructed  their  solicitor  to  pay  each  jiu7nian  three  hundred 
guineas.  On  receipt  of  this  communication  the  foreman 
wrote,  in  the  name  of  the  jury,  to  express  their  dissppuint- 
ment,  and  to  request  the  oonlmi^8ioners  to  reconxider  their 
decision.  To  this  letter  their  lordships  reply  that  they 
fhould  not  feel  justified  in  sanctioning  any  Isrger  payment 
than  the  sum  which  has  already  been  authorised,  and  that, 
looking  at  the  sacrifices  persons  similarly  situated  are  often 
called  upon  to  make  in  the  interests  of  justice,  they  do  not 
regord  tile  remuneration  allowed  as  an  illiberal  compensa- 
tion for  the  time  and  labour  bestowed. 
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I.SGAIi  ASPECTS  OF  THE  TICHBORNE  CASE. 

The  literature  of  the  Tickbornt  cnae  has  already  been 
sofficienUy  Tolumixkous,  and  what  ponible  object  is  to  be 
attained  by  publishing  contradictory  correspondence  of  the 
relationa  of  a  convicted  felon,  about  whose  crime  no  fragment 
nf  doubt  now  remains,  it  is  hard  to  understand.  When, 
however,  commentators  like  Mr.  Joseph  Brown,  Q.C.,  and 
Mr.  Fitzjamea  Stephen,  Q.C.,  deal  with  the  subject,  the 
■entamentalism  which  has  snrroonded  it  wholly  disappears, 
and  we  find  ourselves  in  the  coul  atmosphere  of  judicial 
contemplation.  Mr.  Brown  has  taken  the  trouble  to  com- 
pare Orton's  impostures  with  other  great  impostures  of  a 
similar  kind,  and  he  finds  the  main  features  identical.  "  So 
far,"  be  aayi,  **  firom  the  Tichbome  case  being  a  novelty,  to 
those  who  are  well  acquainted  with  history  and  juris- 
prudence, it  was  but  a  repetition  of  a  play  acted  many 
timM  before,  with  the  same  catastrophe,  and  generally 
presenting  the  same  featurt-s  of  romantic  interest  and 
pikosibility  to  the  multitude,  and  the  same  indubitable 
"»^'^r«  of  fraud  and  imposture  to  the  jurist."  And  he  adds : 
"I  will  only  ask  the  reader  to  bear  in  mind  the  most 
prominent  circumstances  which  appear  to  have  held  the 
juries  so  long  in  suspense.  They  seem  to  have  been  the 
following :  the  recognition  of  the  Claimant  by  his  supposed 
mother ;  the  number  of  acquaintances  of  the  real  Tiobborne 
who  swore  to  his  identity  with  the  Claimant,  many  of  them 
being  above  suspicion  of  coliusioo  ;  the  number  of  circum- 
stances related  by  him  which  had  unquestionably  occurred 
to  the  real  Tichbome,  and  which  were  supposed  to  be 
known  only  to  him,  and  the  coolness  with  which  he  bore  a 
long  and  trying  cross-examination.  To  this  should  be 
added  an  argument  urged  by  m.iny,  that  an  ignorant  butcbe» 
would  not  have  wit  enough  to  invent  or  su^tain  the  part  of 
Koger  Tichbome  with  such  cleverness  and  vraisemblance. 
These  were  the  features  of  the  case  which  seemed  to  stick 
in  the  minds  of  the  jury,  and  cause  them  to  hesitate  so  long. 
I  shall  now  show  that  every  one  of  them  occurred  before  in 
reported  cases  of  the  same  kind,  which  yet  proved  to  be 
grroBs  impostures,  and  bore  the  same  morl^  of  fraud  as  thi>i 
<»se."  'Xliis  he  proceeds  to  do  by  relating  the  Incidents  of 
several  familiar  cases,  beginning  with  that  of  Martin  Guerre, 
and  ending  with  the  attempted  personations  of  Louis  XVIT. 
Mr.  Brown  closes  his  paniplilet  with  some  practical  sugges- 
tiona.  He  writes :  **  Our  statute  law  lias  provided  for  the 
crime  of  Mae  personation  of  stockholders  in  the  public 
funds,  with  the  view  of  fraudulently  getting  possession  of 
their  dividends,  and  of  officers  and  soldiers  In  order  to  get 
their  pay  and  pension,  or  nf  voters  at  elections,  in  order  to 
exercise  the  franchise.  But  there  is  no  such  crime  known 
to  our  law  as  false  personation  of  the  lost  heir  to  nn  estate, 
with  a  view  to  get  posse-^sion  of  his  property.  The  villain 
who  attempts  this  part  can  only  be  reached  if  he  commits 
peijoiy  or  conspiracy  to  promote  his  claims,  and  conKcquently 
he  can  neither  be  arrested  at  the  uutset  of  his  career,  nor 
punished  to  the  full  measure  of  his  deserts  when  he  is 
convicted.  He  may  act  the  part  of  the  impostor  for  months 
or  yean,  daring  which  he  is  daily  acquiring  fresh  knowledge 
of  the  history  and  habits  of  the  missing  heir,  and  thereby 
daily  making  fresh  dupes;  he  may  even  get  into  possession 
of  the  pi  operty  with  impunity ;  it  is  only  when  he  comes 
into  a  court  ot  justice  and  swears  falsely  in  support  of  his 
claim  that  the  criminal  law  can  reach  him,  and  even  then  it 
can  only  punish  him  for  perjury.  Now,  when  it  is  considered 
that  impostures  of  this  kind  are  generally  attempts  at  robbery 
on  a  gigantic  scale,  and  attempts  to  make  the  very  courts 
and  officers  of  justioe  the  instruments  of  fraud  and  plunder, 
that  they  tend  to  involve  innocent  families  in  enormous 
expense  and  ruin,  and  even  to  get  up  a  popular  outcry 
against  the  ministers  of  justice,  it  may  seem  that  perjury  is 
the  least  part  of  such  an  offence.  If  a  man  faUely  and 
wilfully  swore  that  he  saw  another  commit  a  murder,  and 
thereby  caused  an  innocent  man  to  be  hung,  the  public 
would  think  such  a  crime  involved  murder  as  well  as 
perjury.  Surely  there  ought  to  be  a  statute  that  if  any 
num  falsely  personates  another,  with  intent  to  defraud  any 
peoon  of  any  property  or  title,  or  to  claim  a  false  relation- 
ship to  any  family,  he  should  be  guilty  of  felony,  and 
pimishabie  as  such.  Thi>i  would  enable  the  aggrieved  family 
to  make  an  eflort  to  arrest  and  convict  him  at  the  outset  of 


his  career,  before  he  had  got  a  crowd  of  dupes  to  follow 
him.  The  antiquated  forms  and  precedents  of  our  courts 
are  also  wholly  inadequate  to  deal  with  such  cases  in  their 
full  length  and  breadth,  and  ought  to  be  reformed,  so  as  to 
do  full  and  vigorous  justice.  The  court  ought  to  have 
power  at  any  time  to  order  the  body  of  the  claimant  to  be 
examined  by  impartial  sui^eons,  and  himself  to  be  examined 
as  a  witness  first  and  foremost ;  to  order  any  witness  to  be 
called  who  could  give  important  evidence,  and  to  prohibit  the 
impudent  assumption  of  the  name  and  title  by  the  claimant 
until  after  the  triaL  And  when  judgment  is  given,  it  is 
clear  that  the  court  ought  to  have  power  to  declare  finally 
who  and  what  the  impostor  is ;  to  prohibit  him  from  using 
or  claiming  the  name  to  which  he  has  no  title,  and  not  only 
to  punish  him,  but  to  compel  him  to  make  amends,  so  far 
as  possible  to  the  injured  family."  Mr.  Fitzjamee  Stephen 
is  equally  instructive,  and  even  more  practical.  His  letter, 
addressed  to  the  Pall  Mall  Oazette,  is  too  lengthy  for 
reproduction.  In  it  he  goes  through  the  history  of  the  l^ol 
proceedings,  and  whilst  admitting  that  the  process  in 
Chancery  facilitated  Orton's  design,  it  nevertheless  was  a 
material  step  towards  his  detection.  "The  cross-examina- 
tion which  Orton  underwent  at  the  Law  Institution  was 
the  first  step  towards  his  detection.  It  left  much  undis- 
covered, but  it  showed  the  other  side  that  if  they  wanted  to 
detect  the  fraud  they  must  inquire  in  Australia  and  Chili. 
The  Tichbome  family  might  have  been  placed  in  very  great 
difficulties  if  they  had  never  been  able  to  cross-examine 
Orton  at  all,  or  to  leam  what  his  case  was  till  he  came  into 
the  witness-box  on  the  trial  of  an  action  of  ejectment ;  and 
this  must  not  be  forgotten  if  the  proceedings  in  Chancery 
ore  complained  of.  The  question  how  far  a  defendant 
ought  to  have  a  right  to  know  the  plaintiff's  case  before  it 
is  brought  forward  in  court  is  a  most  important  one,  and 
the  course  taken  by  the  Tichbome  case  ought  to  be  carefully 
considered  in  reference  to  it  by  those  who  are  now  engaged 
in  remodelling  civil  procedure  and  fiising  law  and  equity." 
Mr.  Stephen  then  proceeds  to  show  that  in  this  case  the 
interrogation  of  the  defendant,  which  Mr.  Brown,  as  appears 
by  the  quotation  which  we  have  made,  thinks  ought  to  have 
taken  jilace,  would  have  been  a  mistake.  "  I  have  always," 
says  Mr.  Stephen,  "  been  in  favour  of  the  interrogation  of 
nccused  persons,  and  I  have  advocated  the  introduction  of 
the  practice  on  a  variety  of  occasions  for  many  years ;  but 
surely  if  there  ever  was  a  case  in  which  an  '  interrogation 
by  a  public  prosecutor'  would  have  been  simply  a  useless 
prolongation  of  a  trial  it  was  the  TiMome  case.  Orton 
actunlly  had  been  '  subject  to  an  interrogatory '  for  many 
days  by  Lord  Coleridge  and  every  word  of  it  was  read  over 
to  the  jtrfy  on  the  trial  for  perjury.  What  conceivable 
advantage  could  have  been  gained  by  asking  him  any  more 
questipnst"  Mr.  Stephen  also  differs  from  Mr.  Brown  as 
to  the  ailvisability  of  giving  the  Judges  the  power  to  call 
and  examine  witnesses.  "  If  the  Judges  could  call  wit- 
nesses," he  says,  "1  I'm  much  mistaken  if  they  wiuld  often 
think  it  wise  to  use  their  power.  I  doubt,  indeed,  whether 
they  would  have  done  wisely  to  use  It  in  the  7VcA6orn«  case. 
When  a  witness  is  called  by  a  party  he  is  carefully  examined 
in  private  before  he  is  put  forward  in  court,  and  his  evidence, 
if  necessary,  is  test  d  by  collateral  inquiry.  Are  the 
Judges  to  be  at  liberty  to  employ  an  attorney  to  take  the 
proofs  of  a  witness  whom  they  think  of  calling  or  not  ?  If 
yes,  they  are  at  once  mixed  up  in  the  detail  of  the  case  in  a 
manner  not  easily  reconcilable  with  the  general  character  of 
their  duties.  If  no,  they  expose  themselves  by  calling  an 
unknown  witness  to  hwag  the  instruments  of  fraud. 
Suppose  that  the  Judges  had  caUed  Charles  Orton  and  his 
sisters,  and  thiit  tliey'had  contradicted  each  other  in  the 
witness  box  as  they  have  in  the  columns  of  the  Bailj/ 
Tettgrajth,  would  that  have  been  of  much  nse?  Suppose, 
again,  th:it  Charles  Orton,  being  called,  had  shuffled  and 
equivocated,  and  said  in  substance  that  he  could  not  fay 
whether  the  defendant  was  his  brother  or  not,  and  suppose 
that  he  had  been  forced  to  admit  in  cross-examination  on 
the  one  side  that  he  had  signed  statements  that  the  defen- 
dant was  not  his  brother,  or  at  all  like  him,  and  on  the  other 
that  he  had  been  receiving  i'5  a  month  from  the  defendant, 
and  that  he  had  given  information  1  o  the  other  side  when 
money  failed,  would  matters  have  been  much  advanced! 
Or  suppose,  again,  he  had  said  simply,  'Of  course  it  is  only 
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my  opinion,  but  as  &r  as  I  can  judge  that  man  is  not  my 
brother  Artiiur.'  Practically  he  wni;Jd  bave  risked  nothing 
by  saying  so.  No  jury  would  ever  have  convicted  him  of 
penury  for  what  might  have  been  a  mistake ;  but,  being 
called  aa  the  witness  of  tlie  Judges,  his  testimony  would 
have  had  almost  decisive  weight."  It  must  be  admitted 
that  there  is  very  great  force  in  this  reasoning.  It  is  satis- 
factory to  find  so  great  a  master  of  procednre  and  evidence 
as  Mr.  Stephen  coming  to  the  conclusion  that  the  great 
length  of  time  during  which  the  TichborM  case  lasted  does 
not  bring  to  light  any  special  defect  in  our  procedure, 
"except,  indeed,  the  defect  which  is  now  universally 
admitted  of  the  intricacy  of  real  property  law,  and  the  dis- 
tinction between  law  and  equity."  "The  two  trials, 
especially  the  trial  for  perjury,"  he  adds,  "  might  have  been 
shortened  to  some  extent  if  the  rules  of  evidence  bad  been 
more  strictly  enforced,  and  if  the  prisoner's  counsel  and  the 
Jodge  had  taken  a  different  view  of  their  duty ;  but  the 
only  alteration  in  the  substance  of  the  procedure  which 
would  bave  saved  much  time  would  have  amounted  to  a 
revolution  in  the  administration  of  justice.  A  practical 
suggestion  which  Mr.  Stephen  makes  is  this — "Would 
it  not  be  possible,"  he  asks,  "in  cases  in  which  it  is 
obvious  that  there  is  perjury  and  fraud  on  one  side  or 
the  other  to  empower  the  Judges  to  order  that  the 
plaintiff  or  any  particular  witness  or  witnesses  should 
not  be  called  unless  Ijefore  they  were  called  they  made 
an  afiSdavit  as  to  the  truth  of  the  principal  matters  to 
which  they  were  about  to  depose,  and  that  when  the  trial 
took  place  the  jury  should  not  only  try  the  question  whether 
the  plaintiff  or  defendant  was  entitled  to  the  verdict,  bnt 
the  question  whether  perjury  had  been  committed  by 
swearing  the  affidavit ;  and  that  if  they  found  it  had  the 
Court  should  pronounce  sentence  on  the  offender?  This 
would  be  a  very  utrong  check  upon  a  crime  which  is 
constantly  committed,  and  which  is  very  seldom  punished." 
Finally,  Mr.  Stephen  agrees  with  everybody  else  that  the 
punishment  of  perjury  is  not  severe  enough,  "  and  that  the 
whole  law  on  that  subject  is  in  a  very  bad  state ; "  but  be 
does  not  consider  that  the  oase  is  a  disgrace  to  our  system, 
pointing  out  that  old  Lady  Tichborne  wns  the  real  cauea 
mali.  "  The  law,"  he  remarks,  "  cannot  protect  people 
against  the  consequences  of  the  fancies  of  a  person  in- 
corably  wrongheaded  on  particular  points,  but  not  mad 
enough  to  be  locked  up." — The  Law  Times. 


CONVERSION— ESSENTIAL  ELEMENTS. 
The  singular  case  of  HioH  v.  BoU  (80  L.  T..Rep.  N.  S. 
25),  in  which  Bramwell,  Pigott,  and  Cleasby,  BB.,  have 
recently  delivered  a  considered  judgment,  deserves  notice,  as 
well  illustrating  the  law  of  conversion,  and  especially  as 
laying  down  decisively  that  the  animut  convertendi  is  not 
necessary  to  ounstitute  it  Very  shortly  stated,  the  facts 
were  that  the  plaintiffs  and  defendant  were  iwth  the 
victims  of  a  fraud,  whereby  the  broker  of  the  plaintiff  had 
caused  goods  of  the  plaintiff  to  be  sent  to  the  defendant 
which  had  never  been  ordered  by  him ;  and  the  defendant 
endorsed  a  delivery  order  for  them  to  the  broker,  with  the 
intention,  as  the  jury  found,  t"  get  the  goods  back  to  the 
plaintiff,  bnt  with  the  result  of  depriving  the  plaintiff  of 
them,  though  the  broker  obtaining  the  ^ods  by  means  of 
the  delivery  order  and  making  away  with  them.  The 
defendant,  therefore,  not  only  did  not  intend  either  to  con- 
vert the  plaintiff's  goods  to  his  own  use  or  to  deprive  the 
plaintiff  <if  them,  but  intended  to  get  the  goods  iMck  to  the 
plaintiff  in  whst  he  conceived  to  be  the  quickest  way,  and 
for  this,  for  doing  in  complete  innocence  what  turned  out 
not  to  be  the  wisest  thing  under  the  circumstances,  the 
court  has  held  bini  liable  in  conversion.  Nor  is  there  any 
reason  to  question  the  correctness  of  the  decision,  but  it  is 
said  in  Addison  on  Torts,  p.  320,  that  a  man  is  not  guilty 
of  a  conversion  of  goods  "  unless  he  removes  the  goods  for 
the  purpose  of  taking  the  goods  away  from  the  plaintiff,  or 
of  exercising  some  dominion  or  control  over  them  for  the 
benefit  of  himself  or  of  snme  other  person,"  and  the  inten- 
tion of  the  defendant  has  been  laid  sndi  stress  on  in  so 
many  of  the  leading  cases  on  conversion,  that  it  is  no 
wonder  that  Mr.  Jnstice  Archibald  had  directed  a  verdict 
for  the  defendant  at  the  trial    The  facts  of  the  case  are  not 


at  first  sight  distingnisbable  from  those  of  Beugh  v.  London 
and  North  Wetterti  Railvoay  Company  (L.  Rep.  S  Ex.  51  ; 
21  L.  T.  Rep.  N.  S.  676)  which  was  pressed  upon  and  dis- 
tinguished by  the  court.  In  that  case  the  plaintiffs,  actinir 
upon  an  order  supposed  to  be  sent  by  one  of  their  former 
customers,  but  in  reality  sent  by  a  fraudulent  traveller  of 
their  own,  consigned  certain  gooidi  to  their  costomer  by  tb« 
defendant's  railway.  The  defendants  essayed  to  deliver 
the  goiids  ac<wri)ing  to  the  address,  but  the  person  in  charge 
of  the  premises  refusing  to  take  them  in,  the  defendants 
took  theui  back  to  the  station  and  advised  the  consigneea 
that  the  goods  were  h>  Id  by  them  not  as  common  carriers, 
but  as  warehousemen.  Shortly  afterward,  upon  the  traveller 
bringing  the  advice  note,  and  also  a  letter  signed  by  him  for 
the  consignees,  requesting  tbedefendsntsto  oeliver  the  goods 
to  bearer,  the  defendants  delivered  them  to  him,  whereby 
they  became  lost  to  the  plaintiffs,  it  was  sought  to  charge 
the  defendants  fur  a  mis-delivery  on  the  grounds  (1)  that 
they  had  acted  voluntarily  in  the  matter  ;  (2)  that  they  hn<t 
claimed  warehouse  rent ;  but  the  Court  of  Exchequer  held 
that  the  jury  had  been  rightly  asked  whether  the  defendants 
had  acted  reasonably  under  the  circumstances,  and,  the 
jury  having  answered  in  the  afiBrmative,  upheld  a  verdict 
for  the  d^endants.  "  Their  position,"  said  Kelly,  C.  B., 
"  was  that  of  involuntary  bailees  ;  they  found  these  goods 
in  their  hands  without  any  default  of  their  own,  under 
circumstances  in  which  the  character  of  carriers  under 
which  they  received  them  had  ceased."  The  defendant  in 
Hiart  v.  Bolt  may,  perhaps,  also  be  best  described  as  an 
involuntary  bailor,  and  had  become  so  by  means  of  fr»ndn- 
lent  orders  very  similar  to  those  in  Beagh't  case.  What 
then  is  the  distinction  between  the  two  cases!  The  dis- 
tinction is  that  whereas  in  Heugh'i  case  the  defendants 
were  acting  in  the  course  of  their  Irasiness,  and  it  t>ecame 
a  question  for  the  jury  whether  they  acted  reasonably,  in 
Hiort't  case  the  defendant  went  out  of  bis  way  to  do  the 
act  which  caused  the  plaintiff  to  lose  bis  goods.  The 
defendant  had  only  either  to  do  notliing,  or  else  send  the 
delivery  order  back  to  the  plaintiff  himself,  and  rio  harm 
would  have  been  done.  Moreover,  in  Heugh'i  case  it  was 
the  plaintiff's  act  in  giving  credit  to  his  traveller  that  the 
whole  difficulty  arose,  whereas  in  Hiort't  case  it  was  tbs 
endorsing  of  the  delivery  order  to  the  broker  which  caused 
the  loss ;  and  the  rule  is  plain,  that  where  of  two  innocent 
parties  one  must  suffw  by  the  wrong  of  a  third  he  who  has 
enabled  the  third  party  to  occasion  the  loss  must  sustain  i^ 
(per  Ashhurst,  J.,  in  LidAarrow  v.  JUcuon,  1  dm.  L.  C.  690). 

The  case  of  Hiort  v.  Oult  is  also  noticeable  for  having 
product  d  a  new  definition  of  conversion  issuing  from  it 
court  which  may  be  said  to  have  a  hereditary  right  to  deal 
with  the  subject  of  conversion.  The  frequently  cited  case 
of  Fouldu  V.  WUloughby  (8  M.  ft  W.  540)  ;  the  case  of 
Buiroughet  v.  Bayne  (5  U.  &  N.  296),  where  the  whole 
history  of  trover  may  be  found  in  the  judgment  of  Martin, 
B. ;  and,  lastly,  the  case  of  England  v.  Cowley  (L.  Rep.  8 
Ex.  126;  28  L.  T.  Rep.  N.  S.  68)  where  Martin,  B. 
dissented  from  the  opinion  of  the  rest  of  the  court  that  the 
"  wrongfiil  deprivation  "  must  be  a  total  and  entire  depriva- 
tion, aU  proceeded  from  the  Court  of  Exchequer.  And  ws 
have  it  now  laid  down  by  that  court  that  conversion  "  is 
where  a  man  does  an  act  unauthorized  which  deprives  me 
of  my  property  for  an  imlefinite  time."  This  is  a  definition 
which  is  perhaps  legally  rather  than  verbiilly  correct, 
extending  as  it  does  the  meaning  of  conversion  so  as  to 
include  wrongful  deprivation.  It  is  always  well  to  bear  in 
mind  the  mistake  which  occurs  in  the  statutory  form  nf 
declaration  under  the  Common  Law  Procedure  Act. 
"  That  the  defendant  converted  to  bis  own  use,  or  wrong- 
fully deprived  the  plaintiff  of  the  possession  of,"  are  the 
words  in  the  schedule.  The  mistake,  which  has  no  doubt 
caused  much  confusion,  arose  in  this  way.  In  the  original 
Bill  the  words  "or  wrcmgfully  deprived,"  &c.,  did  not 
appear.  Lord  Denman  inserted  them,  but  within  brackets, 
and  when  the  Act  came  to  be  printed  the  brackets  were 
left  out :  (see  London  and  V/aimintler  Diicount  Company 
V.  Orate,  28  L.  J.,  297  C.  P.,  per  WiUes,  J. ;  Day's  Common 
Law  Prooedure  Act,  p.  239.) 

It  is  somewhat  singular  that  there  should  be  but  little, 
if  any,  authority  on  the  liability  of  a  person  who  finds 
himself  in  possession  of  an  artide  left  at  his  house  by 
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Dutoke^  or  by  some  would-be  Beller  with  whom  he  hag  had 

BO  Gommonication  respecting  it     Is  there  luy  legal  obliga- 

boD,  for  iimtiOnee,  to  keep  a  nample  sent  by  post  which  one 

hu  not  ordared,  and  if  there  be,  how  long  does  it  exist,  and 

eooJd  anything  be  recovered  for  the  expense  of  keeping  it  T 

Adrertiaeinenta  oonetantly  appear  to  the  effect  that  if  A.  B. 

do  not  f«teb  away  the  pro|wrty  which  he  left  behind  at 

0.  D.'a  hoiuo,  the  same  will  be  sold  to  pay  expenses.    It 

vnuld  aeem  to  follow  from  Baron  Bnunwell's  remarks  that 

litre  is  an  aathority  in  these  casea  to  deal  reasonably  with 

the  articles,  and  that  it  would  be  for  a  jury  to  say  whether 

•liere    bad    been    a  ^reasonable    dealing  or   not.     It    was, 

bovever,  decided  in  the  old  case  of  Lethbridge  v.  PhiUipt 

(2  Starkie,     544),   that   there   is  no   obligation  in    these 

caseB  to   keep    safely.     In  that  case  a  picture  had  been 

damaged    which    had    been   borrowed   of    the    plaintiff  by 

a  third  person  in  order  to  show  to  the  defendant,  who  bad 

not  asked  to  see  the  picture,  nor  had  had  any  communica- 

tiOD  with  the  borrower  on  the  subji-ct,  and  it  was  held  that 

no  action   would  lie  upon  an  implied  contract  to  keep  the 

picture  safely.   Chief  Justice  Abbott  observing  "  it  often 

happened  that  articles  of  great  value  were  left  at  gentlemen's 

houiies  by  mistake,  and  that  in  such  cases  parties  could  not  be 

considered  as  bailees  of  the  property  without  their  consent." 

And  Story's  cottnment  on  the  case  is  that  where  there  is  a 

mhrtsntial  mistake,   or  frand,  or  imposition,  practised  by 

one  party  on  the  other,  the  common  law  would  deem  the 

"eontract  of    mandate,"  properly  so  called,  void  :   (Story 

on  Bailmentn,  p.  146). — The  Law  Timu. 


THE  LAW  OF  PAELIAMENT. 

The  Ijaw  of  Parliament  is  not  a  department  of  jurispm- 
denoe  which  asnally  cornea  under  the  notice  of  the  country 
at  lai^ge.  Its  technicalities  are  rather  abstruse  and  difficult, 
nor  do  they  repay  the  toil  of  study  by  any  practical  utility 
in  the  general  businei'S  of  life.  On  the  whole,  therefore,  we 
are  content  to  leave  the  settlement  of  the  usages  and 
traditiona  which  govern  the  practice  of  the  Uoose  of  Com- 
mons to  a  few  well-known  experts.  But  now  and  then,  it 
most  be  confeaaed,  we  are  tempted  to  chafe  at  the  provoking 
masteries  of  a  sdmce  which  seems  to  have  neither  intelli- 
giUe  origin  nor  present  and  pnctioal  object.  Of  course,  it 
is  desiiaUe  to  preserve  the  historical  continuity  of  our  in- 
stitDtions  ;  hnt  the  ar^iument  on  this  head  may  be  pushed 
too  far,  and  may  be  used  to  defend  trivialities  of  practice 
which  originated  either  in  mistaken  conceptions  of  political 
expediency  or  in  real  problems  of  statesmanship  which  have 
long  ainoe  been  practically  solved  and  got  out  of  the  way. 
The  interference  of  the  Law  of  Parliament  with  the  validity 
of  Elections  is  an  instance  of  a  popular  suspicion  which  had 
once  a  real  rout  in  reason  surviving  by  at  lea!it  half  a  cen- 
tury the  conditions  of  things  which  juntified  it  and  gave  it 
▼italify.  The  business  of  the  present  Session  has  been  re- 
tarded for  two  most  precious  weelui  by  the  necessity  which 
Parliamentaiy  Law  imposes  upon  Ministers  Accepting  office 
"  under  the  Crown  "  of  going  to  their  coostituents  to  obtain 
their  consent  to  the  honour  done  by  the  State  to  their  re- 
presentatives. In  very  rare  iuKtances — and  these,  in  truth, 
might  well  be  overlooked  without  outraging  the  principles 
«f  representative  government — have  the  electors  of  this 
County  or  that  Borough  ventured  to  contest  the  choice 
which  the  Honse  of  Cunmions  as  a  body  has  substantially 
made.  But  the  same  obsolete  suspicion  which  animates  the 
PazUamentary  rule  insisting  on  the  vacation  of  their  seats 
by  Ministers  accepting  office  carries  its  influence  much 
further.  This  jealousy  of  the  power  of  the  Crown  was  for 
half  a  century  a  tradition  of  Toryism  and  for  half  a  century 
mme  a  tradition  of  Whiggism  ;  yot,  after  two  large  measures 
••f  Parllanieotarfr  Beform  and  a  long  slumber  of  the  Royal 
Prerogative,  it  is,  apparently,  as  vigilant  and  anxious  as 
ever.  AlmoNt  the  first  business  which  had  to  be  brought 
mder  the  notice  of  the  House  of  Commons  on  Thusdny  last 
by  the  Speaker,  was  the  announcement  that  Mr.  John 
Kamsay,  who  hskd  been  elected  by  the  Falkirk  Burghs,  bad 
intimated  that  his  election  was  void  because  at  the  time 
when  the  return  was  made  to  the  writ  he  was  beneficially 
interested  in  a  Government  contract.  A  new  writ  was 
immediately  moved  for  by  Mr.  Adam,  and  the  eleotois  of 


Falkirk  and  their  chosen  representative  will  have  to  submit 
to  the  inconvenience  of  another  election. 

If  we  put  out  of  consideration  the  individual  hardship  on 
Mr.  Ramsay  and  his  constituents,  we  may  feel  a  certain 
satisfaction  that  a  policy  which  was  always  open  to  question 
is  thus  reduced  to  an  absurdity,  for  Mr.  liamsay's  case  is 
more  strikingly  unreasonable  than  any  parallel  case  pre- 
viously recorded.  Mr.  Forsyth's  rejection  front  his  seat  for 
Cambriilge  in  1866,  on  the  ground  that  he  held  the  office  of 
Standing  Counsel  to  the  Department  of  the  Secretary  of 
State  for  India,  was  inconsistent  enough,  for  the  same  post 
had  been  filled  by  a  member  of  Parliament,  as  long  as  the 
Secretary  for  India  was  called  the  Secretary  of  the  Board  of 
Control,  without  any  possibility  of  cavil.  When  Sir 
Sydney  Waterlow  was  returned  for  Dumfriesshire  in  1868, 
and  it  was  discovered  that,  though  he  had  endeavoured  to 
do  so,  he  had  not  sufficiently  got  rid  of  his  interest  in  the 
contracts  of  h'ls  firm  with  Her  Majesty's  Stationery  Office, 
the  vacation  of  the  seat  was  generally  considered  an  extreme 
consequence  of  the  rigid  application  of  farliamentry  Law  ; 
the  more  so  because  when  Sir  Sydney  Waterluw  had  puri- 
fied himself  from  the  taint  of  pecuniary  connexion  with 
Government,  and  the  new  writ  for  Dumfiiesshire  was  issued, 
the  original  state  of  the  poll  was  reversed,  and  the  member 
at  first  elected  was  thrown  out  by  a  narrow  majority.  The 
case  of  the  reoent  Falkirk  Election  is,  however,  a  xtill  mora 
extri^vagant  example  of  the  operation  of  an  obsolete  law. 
Mr,  Ramsay  was  unquestionably  the  chosen  representative 
of  the  Falkirk  Buighs ;  but  it  appears  that  after  his  election 
he  was  made  aware  of  the  important  fact  that,  as  he  owned 
a  share  in  a  steamer  which  carries  the  mails  by  contract  for 
the  Post  Office  between  the  Island  of  Islay  and  the  main- 
land— the  pecuniary  interest  represented  by  the  said  share 
being  valued  at  the  magnificent  oum  of  £9  7s.  6d. — he  was 
disqualified  from  taking  his  seat  and  voting  as  a  member  of 
the  Hou>e.  If  he  had  not  happened  to  find  out  that  he 
held  the  sliare  in  qnestion  before  he  had  taken  his  seat  and 
voted,  an  Indemnity  Bill,  to  save  him  from  the  penalties  of 
his  unconKCions  offence,  must  have  been  carried  through 
both  Houses.  This  had  actually  to  be  done  in  Mr,  Forsyth's 
case  ;  and  Mr.  Ramsny  has  not  saved  his  seat,  nor,  if  he  had 
acted  in  the  capacity  of  a  member  of  Parliament,  would  he 
have  exempted  himself  from  the  penalties  of  Parliamentary 
Law,  by  tlie  steps  which  he  has  taken  to  get  rid  of  his  un- 
lucky responsibility  as  part-owner  in  the  Islay  Mail  Packet, 

The  absurdity  of  avoiding  a  perfectly  valid  election 
because  the  member  returned  by  the  constituency  happened 
to  be  interested  to  the  extent  of  something  less  than  ten 
pounds  in  a  mercantile  concern  which  had  in  the  aggregate 
some  interest  in  a  Government  contract  is  beyond,  or  below, 
the  reach  of  argument.  The  amount  of  advantage  which 
Mr.  Ramsay  could  by  any  possibility  derive  in  the  shape  of 
profits  on  bis  share  in  the  Islay  steamer  from  the  most  com- 
plaisant action  on  the  part  of  the  Government  would  pro- 
bably have  to  be  computed  in  pence.  In  these  days,  when 
fioating  and  divided  interests  in  trading  speculations  are 
owned,  more  or  less,  by  almost  all  persons  who  have  any 
income  beyond  that  which  gives  them  daily  bread,  it  woidd 
not,  perhaps,  be  easy  for  any  man  to  affirm  oS-hand  that  he 
is  not,  in  the  same  sense  as  Mr.  Ramsay,  a  Government 
contractor  ;  if  it  were  not  that  a  special  clause  in  the  dis- 
qualifying Act  exempts  "  incorporated  trading  Companies," 
a  large  proportion  of  the  House  of  Commons  would  probably 
discover  that  they  held  their  seats  by  a  precarious  tenure. 
The  distinction  thus  created  makes  the  Falkirk  case  all  the 
harder,  for  it  certainly  seems  iniquitous  that  a  huge  shnre- 
holder  in  the  Peninsular  and  Oriental  Company,  forinstance, 
should  be  allowed  lo  sit  and  vote,  while  the  owner  of  a 
petty  interest  in  the  Islay  Packet  would  become  liable  to  a 
fine  of  £500  a  day.  Yet  a  candidate  for  Parliament  ought 
to  be  profesdonally  warned  against  the  pitfalLi  of  Parlia- 
mentary Law,  and  Mr.  Ramsay's  mishap  is  one  of  those 
accidents  against  which  prudent  men  provide.  It  is  need- 
less to  say  that  the  power  of  the  Crown  in  modern  times 
means  neither  moie  nor  less  than  the  power  of  a  Committee 
of  persons  practically  chosen  by  the  two  Houses  of  Parlia- 
ment out  of  their  own  members  to  administer  the  executive 
business  of  the  country.  Parliament,  therefore,  has  now 
little  reason  to  fear  that  power ;  but,  if  it  had,  it  would 
assuredly  be  absurd  to   suppose  that  the   influence   of 
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MiniBters  npon  pliant  representatives  coald  be  neutralized 
by  provisions  like  that  wblcli  has  disqnalified  the  member 
for  the  Falkirk  Burghs.  It  is  time,  indeed,  to  bring  the 
technicalities  of  Parliamentary  Law  into  accord  with  the 
facts  of  modem  politics  and  the  growing  necessities  of  pub- 
lic business.  The  task  is  one  that  may  well  be  taken  Id 
hand  by  a  Conservative  Administration,  which  will  not  be 
suspected  of  rashly  meddling  with  traditions  and  customs ; 
and  it  is  one  in  which  men  of  Parliamentary  eminence, 
without  distinction  of  Party,  may  usefully  join.  Of  course 
it  is  not  without  difScuIties ;  but  it  promises  an  abundant 
harvest  of  national  utility,  especially  in  the  expedition  of 
Parliamentary  business  and  the  conomy  of  public  time, — 
Tima. 


COURT  OF  COMMON  PLEAS  (LONDON).* 
Ls>  AST)  OTHIBS  (pets.)  T.  GbeKN  (resp  ) ; 
Waketibld  Euiotion  Petition. 

Snmnumi  far  particulart  under  the  Parliamentary  EUetiont 
Act,  1868. 

A  petition  against  the  respondent,  the  sitting  member  for 
the  borough  of  Wakefield,  alleged  bribery  by  the  respon- 
dent and  his  agents,  also  general  bribery. 

The  election  took  place  on  the  3rd  Feb.,  1874,  and  the 
petition  was  duly  presented  against  the  return  of  the  re. 
■pondent,  within  twenty-one  days  after  the  return. 

On  the  4tb  of  March  a  summons  was  taken  out  for  the 
delivery  by  the  petitioners  of  full  particulars  of  the  allega- 
tiuns  contained  in  the  petition  within  ten  days  from  the 
date  of  the  order  (if  any)  to  be  made  thereon,  and  was  beard 
before  Xiord  Chief  Justice  Cockbum  at  obambeiB. 

Chandot  Leigh  for  the  petitioners. 

Forba,  for  tbe  rexpondent. 

LoBD  CoLEBiSGK,  C.  J.,  intimated  that  the  time  heretofore 
allowed  for  particulars  to  be  given  was  too  short  to  enable 
the  respondent  fairly  to  meet  the  case  against  him,  and 
made  an  order  that  the  particulars  asked  for  by  the  sum- 
mons should  be  delivered  eight  days,  including  Sunday, 
before  the  day  fixed  for  the  hearing  of  the  petition,  but  that 
the  petitionera  should  have  leave  to  add  any  fresh  particu- 
lars of  cases  coming  to  tbeir  knowledge  after  the  commence- 
ment of  the  eight  days,  and  up  to  three  clear  days  of  the 
day  appointed  for  heating  the  petition. 

Agents  for  petitioners.  Van  Sandau  and  Cumming. 

Agents  for  respondents,  Singleton  and  TaUenhaU. 


COURT  OF  BANKRUPTCY  (LONDON).+ 

(Before  tht  Cbibt  Jodob.) 

Sx parte.  Jacobs  ;  Se  Cabtbb. 

March  2. — Practice — BiUe  of  Exchange — Production  of 
Security  on  Proof  of  Debt* — Banhruptcy  Act,  1869,  «.  16, 
eubi.  i—Scmhruptcy  Rwlei,  1870,  tr.  67,  134. 

This  was  an  appeal  from  a  decision  of  the  judge  of  the 
Birmingham  County  Court. 

The  first  meeting  of  the  bankrupt's  creditors  was  held  on 
January  19,  1874,  when  a  proof  was  tendered  on  behalf  of 
the  Worcester  City  and  County  Bank  for  £2,031,  for  money 
lent  and  advanced  by  the  bank  and  other  charges  ;  and  the 
bank  stated  they  had  no  security  other  than  a  mortgage  for 
£750,  and  certa^  bills  of  exchange  and  promissory  notes. 
Particulars  of  the  bills  were  set  forth  in  the  form  provided 
by  the  Act,  but  the  bills  were  not  produced.  On  behalf  of 
some  of  the  creditors,  it  was  objected  that  the  proof  could 
not  be  admitted  because  of  the  non-pruductiou  of  the  bills  ; 
but  this  objection  was  over-ruled  by  the  registrar,  who  was 
chairman  of  the  meeting. 

On  January  27,  the  County  Court  Judge  a€Srmed  the 
decision  of  the  registrar,  and  ordered  the  proof  of  the  debt 
by  the  bank  to  stand  admitted.  From  this  order  the  present 
appeal  was  brought. 

It  was  admitted  that  the  debt  was  owing  to  the  bank ; 
and  the  only  practical  question  was  whether  the  bank  had  a 

*  From  tbe  Late  Ttmtt. 
t  From  the  Law  Journal. 


right  to  vote  at  the  first  meeting  of  creditors  so  as  to  infln- 
ence  the  appointment  of  the  trustee. 

Mr.  De  Gex  and  Mr.  Finlay  Knight  tat  the  appellants. 

Mr.  Roxburgh  and  Mr.  Horton  Smith  for  tiie  bank. 

The  Chief  Jddoe  held  that  the  bills  of  exchange  ought 
to  have  been  produced,  and  discharged  the  order  admitting 
the  proof. 


Bx  parte  Southax  ;  i2«'SoDTBAH. 

(Before  the  tame) 

March  i.—BilU  of  Sate  Act,  1854,  «.  2— Condition  to  be 
written  on  tame  InUrument— Payment  by  Inttalmentt. 

This  was  an  appeal  from  the  Manchester  County  Court. 

By  a  bill  of  sale,  dated  August  14, 1869,  Thomas  William 
Soi}tiuju  assigned  his  furniture  to  Edward  Sontluun,  to 
secure  £260  and  interest.  The  bill  of  sale  was  duly 
registered.  On  April  3,  1873,  Edward  Southam  took  pos- 
session of  the  furniture,  which  was  afterwards  sold  and  pro- 
duced £106.  On  April  4, 1873,  T.  W.  Southam  was  adju- 
dicated bankrupt.  An  issue  was  directed  to  try  whether  the 
£106  belonged  to  Edward  Southam  or  to  the  trustee  in 
the  bankruptcy.  In  cross-examination  Edward  Southam 
admitted  that,  about  the  time  the  bill  of  sale  was  given, 
the  bankrupt  had  told  him  that  he  could  not  pay  the  £250 
at  once,  and  offered  to  pay  by  instalments  of  £1  or  80s.  a 
week ;  that  he  (Edward  Southam)  had  consented  to  accept 
this ;  and  that  in  this  way  the  debt  had,  previously  to  the 
seizure,  been  reduced  to  £170.  The  Cotmty  Court  judge 
considered  that  this  arrangement  amounted  to  a  "  condi- 
tion" within  the  meaning  of  the  Bills  of  Sale  Act,  1854,  s. 
2  ;  and  that,  as  this  condition  did  not  appear  upon  the  bill 
at  the  time  of  registration,  it  was  void  against  the  trustee, 
and  he  ordered  the  £106  to  be  paid  to  the  trustee. 

From  this  order  Edward  Southam  appealed. 

Mr.  De  Gex  and  Mr.  D.  Qri^Ja,  for  the  appellant,  eon- 
tended  that  this  arrangement  or  consent  on  the  part  of 
Edward  Southam  was  not  such  a  condition  as  was  contem- 
plated by  the  Bills  of  Sale  Act. 

Mr.  Little  and  Mr.  Humphriee,  lot  the  trustee,  were  not 
called  upon. 

The  Chief  Juimib  held  that  the  condition  came  clearly 
within  the  meaniiig  and  the  words  of  the  Act^  and  dis- 
missed the  appeal,  with  costs. 


NORTHERN  CIRCUIT— (MANCHESTER).* 

(Before  Mr.  Justice  Denhan  and  Special  Jury.) 

March  19. — Clbmbhtsoh  v.  Maboh. 

Mr.  Charla  Rvndl,  Q.C.,  and  Mr.  Lereeche  were  the 
counsel  for  the  plaintiff;  Mr.  Pope,  Q.C.,  and  Mr.  Edvxirdt 
were  for  the  defendant. 

This  was  an  action  for  an  alleged  assault  by  the  Returning 
Officer  upon  the  plaintiff,  one  of  the  candidates  at  the  last 
municipal  election  for  tbe  Portland-place  Ward,  Ashtun- 
under-Lyne.  It  appeared  that  there  were  two  polling 
booths  in  one  school-room,  and,  owing  to  one  pair  of  the 
plaintiflTs  personating  agents  having  by  mistake  been 
nominated  for  both  booths,  there  was  a  difficulty  about  the 
admiaiiim  of  tbe  other  pair.  The  plaintiff,  hearing  of  the 
difficulty,  went  to  the  presiding  officer  of  one  of  the  booths 
to  which,  it  appeared,  his  agents  had  been  admitted,  and 
inquired  who  was  tbe  Returning  Officer.  While  he  was 
addressing  him,  the  Returning  Officer  entered  the  liooth  and 
asked  the  plaintiff  if  h«  was  a  voter,  and  on  his  replying  he 
was  not,  told  him  he  had  no  right  to  be  theie.  The 
plaintiff  iuFisted  he  had  a  right  to  be  present,  and  produced 
the  Ballot  Act ;  but  tbe  defendant  relused  tu  hear  him,  and 
ordered  a  policeman  to  remove  him.  The  plamtiff  left  the 
booth  with  the  policeman,  but  when  in  the  Kchool-room 
again  insisted  he  was  entitled  to  be  present,  whereupon  he 
was  removed  by  an  inspector,  with  tbe  injunction  that  he 
was  not  to  be  allowed  to  come  in  again  under  any  pretence 
whatever.  By  Rule  61  in  the  Appendix  to  tbe  Ballot  Act 
**  a  candidate  may  himself  undertake  the  duties  which  on 
agent  of  his,  if  appointed,  might  have  undertaken,  or  may 

*  Fiom  the  Tbr.*t. 
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unit  hia  a^nt  in  the  performiknce  of  such  duties,  and  may 
ba  present  at  any  place  at  which  his  agent  may  in  par- 
nanaa  of  the  Act  attend,"  and  the  plaintiff  contended  thxt 
Iw  was  entitled  to  be  present  under  this  rule,  and  that  his 
itmanl  by  the  Returning  Officer  was  unjustifiable. 

He  dsfendsnt  relied  upon  Rule  47,  which  provides  that 
a  Betamin^  Officer  may  preside  at  any  polling  statioo,  and 
Bole  9,  which  gives  the  presiding  officer  power  to  remove 
any  ooe  who  miaoonducts  himself  in  the  polling  station  or 
fails  to  obey  hia  lawful  orders 

In  the  end  there  was  a  verdict  by  consent  for  the  de- 
fendant, with  leave  to  the  plaintiff  to  move,  the  learned 
Judge  ejcpreaaing  his  opinion  that  the  order  was  a  lawful 
order,  which  the  plaintiS  was  bound  to  obey,  and  that  he 
was  not  entitled  to  be  ]ireaent. 


CoTxirABTa  IN   Marriaoi  Ssttlevbbts  a8  to  Foicbh 

ACQUIBED  FbOPKBTT. 

Se  EdvmnU,  L.JJ.,  22  W.  £.  144,  L.  R.  9  Ch.  97. 
AlUyne  v.  Huttty,  V.O.H,  22  W.  R.  203. 

"One  principal  object  of  the  ordinary  covenant  in  marriage 
■etUemeuts  relating  to  the  settlement  of  property  subse- 
quently coming  to  the  wife,  or  the  husband  in  her  right,  is 
to  exclude  the  maritnl  righ^  and  it  tberefore  seems  reason - 
able  to  preaume  that  where  the  words  "  during  the  cover- 
tore"  am  oniittted,  it  is  intended  to  operate  only  upon 
property  coming  to  the  wife  during  the  marriage.  But 
in  SUeau  v.  Fun  Vbortt  .(17  Beav.  305,  308),  the  late 
Master  of  the  Rolls,  reversing  this  presumption,  seems  to 
have  thought  that  it  needted  some  express  words  to  restrict 
the  covenant  to  property  acquired  during  the  coverture. 
In  Be  Edvardt,  however,  the  Lords  Justices  (having  con- 
soUed  the  Lord  Chancellor)  held  that  in  the  absence  uf  any 
expressions  showing  that  a  covenant  of  this  nature  was 
intended  to  have  a  mora  extended  operation,  it  is  to  be  con- 
strued as  if  the  usual  words  "during  the  said  intended 
covertare "  had  been  inserted.  It  may  be  noticed  that  in 
Carter  y.  Carter  (L.  R.  8  £q.  .^Sl)  Malins,  V.C,  held  tiiat 
words  in  the  covenant  directing  that  it  should  take  effect 
if  the  wife,  her  execvton  or  adminittraton,  or  the  husband, 
his  errcHtort  or  eubninuinKors,  in  right  of  his  wife,  became 
at  aay  time  after  marriage  entitled  to  any  real  or  personal 
estate^  woold  not  carry  the  operation  ol  the  covenant 
beyonid  the  coverture.  In  AUeyne  v.  Huaey  the  words  in 
the  covenant,  "  at  any  time  hereafter,"  were  held  to  be 
equally  ineffectual  for  this  purpose.— iSaZtcttors'  Journal, 


LIABILITY  OF  MASTER 
Fob  IicjiniiEs  Inflicted  upow  Onb  Sibtamt  tbboush 

TBI  NlQLIGENCS  07  ANOTBEB   iiBBTANT. 

Union  Pac^fie  Railroad  Company  v.  Jeae  L.  Fart. 

Supreme  Court  of  the  United  States,  No.  99 ;  October 
Term,  1873. 

Nt^igenee — Servanlt  in  Common  Employment. — A  rail- 
road Gmpaay  it  liable  for  the  negligent  act  of  a  foreman 
luning  charge  ofdangeroui  machinery,  vho,  in  the  courte  and 
ncAiM  the  Kope  of  hit  duUet,  ordert  an  infant  employee 
under  itas,  upon  a  lemice  haisardout  to  life  or  limb,  and 
wUek  mat  not  within  the  tcopt  of  the  ordinary  or  proper 
dutia  of  lie  tervant  tkut  commanded  to  perform  it.  In  tueh 
a  eate,  the  rule  ichich  exemptt  the  employee  from  liability  to 
one  tervant  for  the  negligence  of  a  felloa-tervant  in  the  tame 
eomvton  terrice,  hcu  no  application. 

Krror  to  the  circnit  court  of  the  (Jnited  States  for  the 
district  of  Minnesota.  The  fncts  of  the  case  and  the  special 
Tcrdiet  will  be  found  in  2  Dillon,  C.  C.  R.  259. 

Bediek  i:  Briggt.  for  the  plaintiff  (Fort) ;  Poppleton  <t 
Watelg.  for  the  railn  ad  company. 

Mr.  Justice  Dsvia  delivered  the  opinion  of  the  court. 

It  WB8  asKomed  on  behalf  of  the  plaintiff  in  error,  on  the 
aigmnent  of  this  oause,  that  the  master  is  not  liable  to 
one  o{  hia  servants  for  injuries  resulting  from  the  careless- 
neaa  of  another,  whvn  both  are  engaged  in  a  common 
althoagh  the  injured  person  was  under  the  control 


and  direction  of  the  servant  who  caused  the  injury.  Whether 
this  proposition,  as  stated,  be  true  or  not,  we  do  not  propose 
to  consider,  because,  if  true,  it  baa  no  application  to  this 
case. 

The  action  was  brought  by  the  defendant  in  error  to 
recover  damages  for  an  injuiy  to  his  minor  son.  resulting  in 
the  loss  of  an  arm,  while  in  the  employment  of  the  railroad 
company.  The  boy  was  employed  in  the  machine  shop  of 
the  company  as  a  workman  or  helper,  under  the  superin- 
tendence and  control  of  one  CoUett,  and  had  been  chiefly 
engaged  in  receiving  and  putting  away  mouldings  as  they 
camu  from  a  moulding  machine.  After  the  service  had 
been  continued  for  a  few  months,  the  boy,  by  the  orders  of 
Collett,  ascended  a  ladder  to  a  great  height  from  the  floor, 
among  rapidly  revolving  and  dangerous  machinery,  for  the 
purpose  of  adjusting  a  belt  by  which  a  portion  of  the 
machinery  was  moved,  and  while  engaged  in  the  endeavour 
to  execute  the  order  the  accident  happened.  The  jury,  by  a 
special  verdict,  find  that  the  boy  was  engaged  to  serve  under 
Collett,  as  a  workman  or  helper,  and  was  required  to  obey 
bis  orders  ;  that  the  order  by  Collet  to  the  boy  (in  carrying 
out  which  he  lost  his  arm)  was  not  within  the  scope  of  his 
duty  and  employment,  but  was  within  that  of  Collett's ;  that 
the  order  was  not  a  reasonable  one ;  that  its  execution  was 
attended  with  hazard  to  life  or  limb,  and  that  a  prudent  man 
would  not  have  ordered  the  boy  to  execute  it. 

It  is  apparent,  from  these  findings,  if  the  rnle  of  the 
master's  exemption  from  liability  for  the  negligent  conduct 
of  a  co-employee  in  the  name  service  be  an  broad  as  is  con- 
tended for  by  the  plaintiff  in  error,  that  it  does  not  apply 
to  such  a  case  as  this.  This  rule  proceeds  on  the  theory  that 
the  employee  in  entering  the  service  of  the  principal,  is 
presumed  to  take  upon  himself  the  risks  incident  to  the 
underteking,  among  which  are  to  be  counted  the  negligence 
of  fellow-servants  in  the  same  employment,  and  that  con- 
siderations of  public  policy  require  the  enforcement  of  the 
rule.  But  this  presumption  cannot  arise  where  the  risk  is 
not  within  the  contract  of  service,  and  the  servant  bad  no 
reason  to  believe  he  would  have  to  encounter  it.  If  it  were 
otherwise,  principals  would  be  released  from  all  obligations 
to  make  reparation  to  an  employee  in  a  subordinate  posi- 
tion for  any  injury  caused  by  the  wrongful  conduct  of  the 
person  placed  over  him,  whetiier  they  were  fellow  servants 
in  the  same  common  service  or  not  Such  a  doctrine  would 
be  subversive  of  all  just  ideas  of  the  obligations  arising  out 
of  the  contract  of  service,  and  withdraw  all  protection  from 
the  subordinate  employees  of  railroad  corporations.  These 
corporations,  instead  of  being  required  to  conduct  their 
businera  so  as  not  to  eudanger  life,  would,  so  far  as  thia 
class  of  persons  were  concerned,  be  relteved  of  all  peconi- 
ary  responsibility  in  case  they  failed  to  do  it.  A  doctrine 
that  leads  to  such  results  is  unsupported  by  reason  and  can- 
not receive  our  sanction. 

The  injury  in  this  case  did  not  occur  while  the  boy  was 
doing  what  his  father  engaged  he  should  do.  On  the  con- 
trary, he  was  at  the  time  employed  in  a  service  outside  the 
contract,  and  wholly  disconnected  with  it.  To  work  as  a 
helper  at  a  moulding  machine,  or  a  common  wutk-hand  on 
the  floor  of  the  shop,  is  a  very  different  thing  from  ascend- 
ing a  ladder  resting  on  a  shaft,  to  adjust  displaced  mscliin- 
ery,  when  the  xhalt  was  revolving  at  the  rate  of  170  to  200 
revolutions  per  minute.  The  father  had  the  right  to  pre- 
sume, when  he  made  the  contract  of  service,  that  the  com- 
pany would  not  expose  his  son  to  such  a  peril.  Indeed,  it 
is  not  not  poFsible  to  conceive  that  the  contract  would  have 
been  made  at  all  if  the  father  had  supposed  that  his  son 
would  have  been  ordered  to  do  so  hazardous  a  thing.  If  the 
order  had  been  given  to  a  person  of  mature  years,  who  had 
not  engaged  to  do  such  work,  although  enjoined  to  obey  the 
directions  of  his  superior,  it  might  with  some  plausibility  be 
argued  that  he  should  have  disobeyed  it,  na  he  must  have 
known  that  itH  execution  was  attended  with  danger  ;  or,  ai 
any  rate  if  he  choose  to  obey,  that  he  took  upon  himself  the 
rixks  incident  to  the  service.  But  tbis^boy  occupied  a  very 
different  position.  How  could  he  be  expected  to  know  the- 
peril  of  the  undertaking!  He  was  a  mere  youth,  without 
t-xperience,  and  not  familiar  with  machinery.  Not  being 
able  to  judge  for  himself  he  had  a  right  to  rely  on  the  judg- 
ment of  Collett,  and  doubtless  entered  upon  the  execution 
of  the  order  without  apprehension  of  danger.    Be  this  as  it 
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may,  it  wu  a  wrongful  act  on  the  part  of  CoUett  to  order  a 
boy  of  his  age  and  inexperieDca,  to  do  a  thing  vrhioh  in  its 
very  nature  was  peiiloas,  and  which  any  man  of  ordinary 
sagacity  would  know  to  be  bo.  Indeed,  it  is  very  difficult 
to  reconcile  the  conduct  of  CoUett  with  that  of  a  prudent 
man,  having  proper  regard  to  the  respunaibilities  of  his  own 
position  and  the  rights  of  others.  It  is  charitable  to  sup- 
pose that  he  did  not  appreciate  the  danger,  and  acted  with- 
out due  deliberation  and  caution.  Vot  the  consequences  of 
this  hasty  action  the  company  are  liable,  either  upon  the 
maxim  of  rapandatttuperior,  or  upon  the  obligations  arising 
out  of  the  contract  of  service.  The  order  of  CoUett  was 
tlieir  order.  They  cannot  escape  responsibiUty  on  the  plea 
that  he  should  not  have  given  it.  Having  entrusted  to  him 
the  care  and  management  of  the  machinery,  and  in  so  doing 
made  it  his  rightful  duty  to  adjust  it  when  displaced,  and 
having  placed  the  boy  under  him  with  directions  to  obey 
him,  they  must  pay  the  penalty  for  the  tortious  act  he  com- 
mitted in  the  course  of  the  employment.  If  tbey  are  not 
insurers  of  the  Uves  and  limbs  of  their  employees,  tbey  do 
impliedly  engage  that  they  wUl  not  expose  them  to  the 
hazard  of  losing  their  lives,  or  suffering  great  bodily  harm, 
when  it  is  neither  reasonable  nnr  necessary  to  do  so.  The 
very  able  judge  who  tried  the  case  instructed  the  jury  on 
the  point  at  issue  in  conformity  with  these  views,  and  we 
see  no  error  in  the  record.     (2  Dillon,  C.  0.  B.  259.) 

The  judgment  is  affirmed. 

Mr.  Justice  Bkaolby,  dissented. 


NoTB. — ^The  Supreme  Court  recently  decided  another 
ease  upon  the  same  general  subject,  which  we  print  here- 
with in  the  form  of  a  note.  We  refer  to  the  case  of  the  N, 
W.  Union  Packet  Co.,  plalntiflP  in  error,  v.  Mary  MoCue, 
Administratrix  of  Patrick  MoCne,  deceased — from  the 
eastern  district  of  Wisconsin.  The  following  is  the  opinion 
oC  Mr.  Justice  Davis  : — "  This  was  a  suit  brought  by  Mary 
McCue,  administratrix  of  her  husband,  Patrick  McUue, 
deceased,  to  recover  damagus  for  injuries  sustained  by  him 
on  the  11th  of  July,  1868,  through  the  i  egligence  of  the 
servants  of  the  i>laiutifiP  in  error,  and  which  retulted  in  his 
death  a  few  days  thereafter.  There  can  be  no  doubt  from 
the  evidence  that  McCue  was  without  &ult,  and  that  the 
injuries  which  caused  his  death  were  owing  to  the  improper 
conduct  and  reckless  carelessness  of  the  employees  of  the 
packet  company  ;  and  the  ouly  question  for  determination 
is,  whether  the  compnay  is,  under  the  circumstances  of  the 
case,  responsible  for  the  acts  of  its  servants.  The  case  is 
substantially  this  :  Patrick  McCue  was  a  common  labouring 
man,  living  in  Prarie  du  Cbien,  Wisconsin,  and  employed  in 
the  railroad  warehouse  in  that  place.  (.>n  the  evening  of 
11th  July,  18(!8,  the  steamer  War  Eagle,  owned  by  the 
plaintiff  in  error,  arrived  at  the  landing  in  Prarie  du  Ohien 
for  the  purpose  of  taking  freight  from  the  warehouse. 
Being  short  of  hands,  the  officers  of  the  boat  employed 
McCue  and  four  or  five  other  persons  to  assist  in  carrying 
freight  irum  the  warehouse  and  putting  it  on  board  the 
boat.  This  employment  continued  about  two  hours  and 
a-half,  at  the  end  of  which  time  McCue  and  the  rest  were 
requested  to  go  to  the  office  uf  the  buat  and  receive  their 
pay.  They  proceeded  there  accordingly,  were  paid,  and 
then  started  to  go  ashore.  The  men  on  Board  the  boat 
pulled  in  the  i^ang-plank  while  McCne  was  on  it,  who  was 
thus  thrown  down  and  injured,  from  which  injuries  he  died. 
"  It  is  insisted  on  the  part  of  the  plaintiff  in  error  that  a 
master  is  not  responsible  to  a  servant  for  injuries  caused  by 
the  negligence  or  misconduct  of  a  fellaw-servant  engaged  in 
the  same  general  business.  Whether  this  generel  propo- 
sition be  true  or  not,  it  is  not  necessary  to  determine  in  the 
state  of  this  record.  It  is  conceded  if  the  employment  of 
McCue  by  the  conipauy  terminated  before  the  injury  com- 
plained of  was  suffered,  that  the  company  is  luble,  and  this 
the  jury  have  found  to  be  the  f  tct.  But  it  is  said  it  was  the 
province  of  the  court,  and  not  the  jury,  to  determine  the 
point  of  time  at  which  the  service  was  ended  ;  that  as  the 
facts  were  undisputed,  it  was  a  question  of  law,  and  the 
court  should  have  told  the  jury  the  relation  of  master  and 
servant  subsisted  when  the  accident  happened.  We  do  not 
think  so.  One  of  the  theories  on  which  the  suit  was  prose- 
outed  was  that  MoCue's  special  employment  ha'i  caaaed 


when  he  was  injured.  This  theory  was  resisted  by  the 
defence,  and  the  court,  not  taking  upon  itself  to  determine 
as  an  absolute  proposition  when  the  employment  terminated, 
left  it  to  the  jury  to  find  how  the  fact  was.  This  ruling,  in 
our  opinion,  was  correct  It  was  for  the  jury  to  say;  from 
the  nature  of  the  employment,  the  manner  of  engaging  the 
hands,  the  usual  mode  of  trausacting  such  a  business,  and 
the  other  circumstances  of  the  case,  whether  the  service 
had  or  had  not  ceased  at  the  time  of  the  accident.  The 
point  was  submitted  fairly  to  the  jniy,  with  no  more  com- 
ments than  the  evidence  justified.  It  was  argued  by  the 
plaintiff  in  error  that  the  employment  of  necessity  termi- 
nated on  the  land,  because  it  was  there  McUue  was  en- 
gaged to  do  the  work,  and  be  had  the  right  to  be  provided 
with  the  proper  means  of  reaching  it  firom  the  boat. 
Un  the  contrary,  the  defendant  in  error  contended  the 
special  service  ceased  when  McCue  had  finished  his  work 
and  was  paid  off  ;  that  after  this  he  was  not  subject  to  the 
control  or  direction  of  the  officers  of  the  boat,  but  at  liberty 
to  stay  on  the  boat  or  go  off  as  he  pleased.  The  jury  took 
this  latter  view  of  the  relation  of  the  parties,  and  we  cannot 
say  that  they  did  not  decide  correctly.  At  any  rat^  their 
decision  on  a  question  of  fact  is  not  subject  to  review  in 
this  court.  The  defence,  at  the  best,  was  a  narrow  one,  and, 
in  our  opinion,  mure  technical  than  just.  The  judgment  ia 
affirmed." — Ccnt/rai  Lata  Journal. 


THE  JUDICIAL  BUSINESS  OF  THE  HOUSE 
OF  LORDS. 

The  first  list  of  appeals  to  the  House  of  Lords  set  down 
for  hearing  contains  34  causes  of  which  three  were  set 
down  for  hearing  in  the  Session  of  1872,  and  the  remiunder 
in  the  course  of  the  last  Session.  Of  the  total  number  19 
are  from  the  English  courts — namely,  eight  firom  the  court 
of  Chancery,  ten  from  the  Exchequer  Chamber,  and  one 
from  the  Court  of  Probate,  11  are  firom  the  Court  of 
Session  in  Scotland,  and  only  four  from  the  Irijh  Conits — 
namely,  three  &om  the  Court  of  Chancery,  and  one  from 
the  Exchequer  Chamber.  The  foUowing  are  the  names  of  the 
Irish  cases : — 

From  the  Court  of  Chancery,  Ireland. — Hilliatd  v.  Eiffe, 
the  Agra  Bank  (limited)  and  the  Agra  and  Masterman's 
Bank  (Umited)  v.  Barry  and  another,  and  O'Mahony  et  at. 
V.  Burdett. 

From  the  Exchequer  Chamber,  Ireland.— The  Cork 
DiiitiUeries  Company  (limited)  v.  the  Great  Southern  and 
Western  of  Ireland  Kailway  Company  (in  error). 

In  addition  to  the  above  list  of  caunes  there  are  21 
EngUHh,  10  iicotch,  and  one  Irish  appeals  presented,  but 
not  yet  set  down  for  hearing. 


New  Etidbmcb  in  Bbbaoh  or  Pbokibb  Cabcs. — 
Mystery  is,  no  doubt,  the  soul  of  romance,  hence  romance 
is  doomed,  for  so  rapid  are  the  strides  now  made  by  scienoa 
in  every  direction,  that  there  will  shortly  be  no  mystery 
left.  No  sooner  has  Dr.  Broca  invented  an  instrument  for 
measuring  the  inside  of  the  skull,  thus  literally  "  taking  the 
measure"  of  any  individual's  mental  capacity,  than  Ur. 
Ozanam,  of  Paris,  originates  a  device,  by  means  of  which 
"  the  beating  of  our  own  heart "  may  be  photographed. 
The  apparatus  consists  of  a  bag  of  india-rubber,  to  which  a 
glass  tube  is  fastened ;  this,  bcong  fiUed  with  quicksilver,  is 
placed  on  the  heart  of  the  subject  of  the  experimer.t,  the 
movements  of  which  are  communicated  tu  the  quicksilver 
and  indicated  on  the  glass  tube,  while  the  results  thua 
obtained  are  recorded  by  photographic  appliances  attached 
to  the  apparatus.  It  will  greatly  add  to  the  interest  of 
actions  for  breach  of  promise,  if  besides  the  writing  of 
imprudent  letters,  fickle  suitors  take  to  proving  the  streugth 
of  their  emotions  by  forwarding  photographs  of  the  state  of 
their  hearts,  and  the  pieca  de  conviction  at  such  trials 
consist,  beKides,  locks  I'f  hair,  flowers,  and  other  antiquated 
tokens  of  affection,  of  a  correct  register  of  the  deceptive 
pulsations  of  those  ''fond,  foolish,  fluttering  things." — 
£eho. 
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PROBATE  OF  WILLS. 

In  the  HoDse  of  Commona  on  March,  21tli,  Mr,  Gregory 
gmve  notice  that  on  the  2l8t  April  be  shall  call  attentiun  to 
the  expense,  delay,  and  incouvenienoe  occasioned  by  the 
necessity  u(  obtaining  separate  probate  of  wills  and  letters 
of  administration  of  wills  in  EuKlaDd,  Scotland,  and  Ireland, 
and  that  he  should  move  that  it  is  denrable  that  one 
profattte  and  administratioD  should  confer  a  title  to  all 
peraonal  property  within  the  United  Kingdom. 


LEOAL  ITE.MS. 


Lord  St.  Leonards,  who  is  the  only  living  ez-Lord 
Chancellor  who  has  ever  held  tiie  Great  Seal  successively 
in  Ireland  and  England,  attained  his  ninety-fourth  birthday 
last  month,  and  is  in  the  foU  enjoyment  of  his  facnlties. 

Sir  William  Bodkin,  who  lately  resigned  the  office  of 
Assistant-Judge  of  the  Middlesex  Sessions,  is  lying  dan- 
gefDiisly  ill  at  his  residence  at  Ilighgate. 

Mr.  Justice  Honyman  in  suffering  from  a  paralytio 
seizqre,  but  is  making  satisfactory  progress  towards  recovery, 
and  will,  we  hope,  in  no  long  time  be  enabled  to  resume  bis 
judicial  duties. 

The  honour  of  knighthood  has  been  conferred  upon  Mr. 
John  Smale,  CThief  Justice  of  the  Colony  of  Hongkong. 

PBoacoDTioit  or  Bakkbofts.— The  sum  of  £1,880  is 
reqnired  to  be  voted  for  the  year  ending  the  Slst  of  March, 
1874,  to  defray  the  cost  of  prosecuting  bankrupts  in 
£iigland. 

In  addition  to  the  impeachment  casex  of  Judges  Duiell,  of 
Louisiana,  Bosteed  of  Alabama,  and  Story  of  Arkansas ; 
the  houso  committee  on  judiciary  have  before  them  the 
iinpeachment  case  of  Judge  DnvaU  of  Texas. — Albcmy  Lav 
Jottraal. 

In  an  article  entitled  "The  Great  Trial  at  Bar,"  Mr. 
Muy  Thomas  has  worked  up  for  the  April  number  of  the 
Qentltman't  Magazine  certain  new  aspects  and  incidents  of 
the  188  days'  trial  of  Arthur  Orton  for  perjury. 

Of  the  twenty-seven  Barons  created  under  Mr.  Glad* 
stone's  administration,  six  were  conferrvd  on  lawyem,  viz., 
on  Baronit  ilatherley,  O'Hagau,  Selborne,  Penzance,  Mon- 
criefi^  aiid  Coleridge. 


Dbuohtb  or  BSIMO  A  Tkubtsb. — The  risks  run  by 
tmsteea  were  once  more  illustrated  by  a  case  heard  in  the 
Rolls  Court  on  Saturday.  A  testator,  Mr.  Rayon,  gave 
a  legacy  of  j£l,000  to  the  "Small-poz  and  Vaccination 
HoepiuJ,  Highgate,"  but  in  reality  the  hospital,  though 
correctly  described  as  to  name,  was  situated  at  Highgate- 
hill.  Upper  Holloway.  Under  these  circumstances  the 
trustees  of  the  will  offered  to  pay  the  money  if  the  hospital 
board  would  pass  a  resolution  indemnifying  them  against 
possible  claims  by  other  hospitals.  The  board  refused  to 
give  the  trustees  any  such  indemnity,  and  thereupon  the 
trustees  paid  the  ^£1,000  into  court,  so  that  they  might  be 
protected  by  acting  under  judicial  direction.  The  effect  of 
this  step  was  that  the  board  could  only  obtain  possession  of 
toe  legacy  by  petitUming  the  Court  of  Chancery.  Aocord- 
ingly  in  their  petition  they  asked  that  the  trustees  might  be 
milide  to  defray  the  eogU  of  the  application,  nn  the  ground 
that  the  dencription  in  the  wrill  was  sufficiently  accurate  and 
that  the  money  had  been  uunecea«arily  paid  into  court. 
The  Maotrr  of  the  Rolls  acceded  to  tlus  view,  though  it 
appeared  that  the  trustees  had  acted  throughout  upon  the 
advice  of  counsel  and  had  incurred  as  little  expense  as 
|>aa»ible.  Here  was  a  case  in  which  there  being  a  pottsibility, 
tboogh  perhaps  a  remote  one,  that  some  other  hospital 
would  cUim  the  fund,  a  layman  might  well  suppose  that 
the  trastees  would  have  been  held  justified  in  protecting 
themselves  by  requiring  an  indemnity.  It  seems  they  were 
wrong  in  this  belief,  and  their  over  caution  is  visited  upon 
tbem  personally.  It  follows  that  whether  a  trustee  is  too 
cautious  or  whether  he  is  negligent ;  whether  he  takes 
profeaaiuDal  advice  or  trusts  to  his  own  unassiste<l  opinion  ; 


whetbet  he  acts  in  good  faith  or  in  bad  faith ;  whether  he  is 
guilty  of  gross  misconduct  or  merely  oommita  an  error  in 
judgment,  the  result  may  be  the  same.  Judges  in  equity 
will  pity  him,  will  say  his  case  is  a  hard  one,  but  will  mulct 
him  in  costs  and  sometimes  more.  Sir  George  Jessel  plea- 
santly said  on  Saturday  that  this  was  "  one  of  the  delights 
of  being  a  trustee ; "  and  for  the  comfort  of  the  gentlemen 
concerned  in  this  case  he  mentioned  another  in  which  Lord 
Cottenham  made  trustees  pay  all  the  cost!)  of  a  suit  which 
had  been  instituted  againnt  them,  though  they  had  acted  on 
the  advice  of  three  most  eminent  couuseL — PaU  MaU 
GaiMe. 

WoiiBK's  Disabilities  Removal  Bat.— The  following 
very  short  Bill  to  remove  the  electoral  disabilities  of  women 
has  been  brought  in  by  Mr.  Forsyth,  Sir  R.  Anstruther, 
Mr.  Russell  Gurney,  and  Mr.  Stansfeld : — "Be  it  tnncted 
by  the  Queen's  Mont  Excellent  Majesty,  by  and  with  the 
advice  and  consent  of  the  Lords  Spiritual  and  Temporal  nnd 
CommonH  in  this  present  Parliament  assembled,  and  by  the 
authority  of  the  same  as  follows : — -1.  That  in  all  Acts 
relating  to  the  qualification  and  registration  of  voters  or 
persons  entitled  or  claiming  to  be  registered  and  to  vote  in 
the  election  ot  Members  of  Parliament,  wherever  words 
occur  whicii  import  the  masculine  gunder,  tlie  same  shall 
be  held  to  include  females  fur  all  purposes  connected  with 
and  having  reference  to  tlie  right  to  be  registered  as  voters 
and  to  viite  in  such  election,  any  law  or  usage  to  the  con- 
trary notwithstanding.  Provided  that  no  married  woman 
shall  be  entitled  to  vote  in  such  election." 


APPOINTMENTS. 


Mr.  William  Sullivan,  brother  of  the  Bight  Hon.  Edward 
Sullivan,  Master  of  the  Rolls  in  Ireland,  has  been  appointed 
to  the  office  of  Second  Assistant  in  the  Record  and  Writ 
Office,  Dublin,  at  a  salary  of  £800  per  annum. 

The  Queen  has  been  graciously  pleased  to  appoint  William 
Wellington  Cairns,  Esq.,  C.M.G.,  to  be  governor  and 
Commander-in-Chief  of  the  Island  of  Trinidad  and  its 
Dependencies  ;  Francis  Snowdon,  Esq.,  to  be  Fuinse  Judge 
of  the  Supreme  Court  of  the  Colimy  of  Hongkong  ;  George 
Phillippo,  Esq.,  to  be  senior  Puisne  Judge,  and  Theodore 
Thomas  Ford,  Esq.,  to  be  junior  Puisne  Judge  of  the 
Supreme  Court  o{  the  Straits  Settlements ;  and  George 
Hurley  Barne,  Esq.,  to  be  Attorney-General  for  the  Island 
of  Jamuca. 


LAW  STUDENTS'  JOU&NAL. 


LAW  STUDENTS'  DEBA-HNG  SOCIETY, 
kino's  inns,  benbibtta-btseet. 

A  General  Meeting  of  the  Society  will  be  held  in  the 
Lecture  Hall,  Ring's  inns,  on  Monday  evening,  March  30th, 
1874,  when  the  following  subject  will  be  debated: — "That 
the  Divorce  Law  of  Ireland  should  be  assimilated  to  that 
of  England." 

Speakebs: 


Affir.  Mr.  R.  Andrews, 
Mr.  L.  S.  Eiffe. 


Neg.  Mr.  M.  Bodkin, 
Mr.  J.  a  M'Nettl. 


The  Chair  will  be  taken  at  Eight  o'clock  by  John  Fiazer, 
Esq.,  Barrister-at-Law. 

All  Meetings  open  to  ladies  and  gentlemen. 


COURT    PAPERS. 


The  County  of  Dublin  Sessions  commence  on  Tuesday,  the 
Slut  inst.    The  Right  Hon.  Mr.  Justice  Lawson  will  sit  on 
I  Tuesday  Slst   inst.,  to    hear  such  application  as  may  ha 
made  under  the  Parliamentary  Elections  Act. 

A  Judge  will  also  sit  on  the  same  day  to  hear  motions 
for  the  three  law  courts. 
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THE  rmSH  LAW  TIMES 


[March  28, 


LANDED  ESTATES'  COURT. 


PETITIONS  FILED  from  27kJamtari/  to  I9th  February,  1874. 


TITLE  OP  MATTBB 


OBJECT  OP 

PETITION 


PROPIT  BENT 


SOUCITOB 


JftD. 

27 

»» 

11 

1* 

28 
39 

•» 

If 

»> 

80 

ft 

II 

11 

81 

>» 

i> 

F«b. 

2 

'  n 

11 

»t 

6 

»» 

II 

II 

9 

tt 

11 

19 

II 

« 

10 

•1 

11 

II 

II 

II 

12 

If 

18 

II 

16 

n 

17 

n 

II 

»f 

18 

i> 

» 

n 

19 

It 

II 

fi 

i> 

Thomas  Henry  Davies  and  John  F.  Davies, 
owners ; 

Samuel  Murphy,  petitioner 

Anna  Eyre  Powell,  Hilda  Hinton,  and 
Archibald  Hinton,  owners  and  petitioners 

Mervyn  Stewart,  owner  and  petitioner 

EL  W.  Montgomery  and  Philips  Montgo- 
mery, owners,  and  Edward  Booney,  a 
tenant 

Lucinda  Hull,  owner; 

Rev.  Charles  Jame*  Lambert  and  othen, 
petitumers 

William  Lawder,  owner; 

Stewart  Blaektr,  and  another,  peiitUmere 

Frederick  John  Sandys  Lindesay,  owner 
and  petitioner 

Robert  Stannard  or  Bridget  Holohan, 
owner; 

Jama  Carroll,  petitioner 

Nicholas  Ogle  M.  Yize,  Owner  and  peti- 
tioner 

Ellen  Hogan  and  John  James  Hogan, 
owners ; 

Alfred  Seymour,  petitioner 

John  Oopeland  Jones,  owner  and  petitioner 


William  Jones ,  owner ; 

J.  H.  JU'Thoaine  and  another,  petitioners 

Samnel  F.  Oiclison,  the  Rev.  E.  C.  Orpen, 
and  Thomas  J.  U.  Cbatterton,  owners ; 

Samuel  F.  Dickson,  petitiontr 

Frederick  Richard  Thomas,  owner  and  peti- 
tioner 

Patrick  Keane  or  William  Reane,  owner; 

Thomas  Hodgins  and  another,  petitioners 

Stewart  R.  'Tresilian,  owner  and  petitioner 


John  M'Kinney,  owner; 
Christopher  Irvine,  petitioner 

Frances  Deborah  Scott,  owner; 

Ddmrah  Crawford,  petitioner 

Bryan  0°L>oghlen,  owner; 

Denis  Freeman,  petitioner 

James  H.  C.  Alley  and  James  H.  C.  Alley, 

and  the  Rev.  John  P.  Alley,  and  Lonisa 

£.  Barker,  owners; 
J.  H.  C.  Allq/,  peUtioner,  and  Partition  Act, 

1868 
John  Barber,  Eliza  Barber,  and  Caroline 

Barber,  owners  and  petitioners 
Executors  and  trustees  for  sale  nnder  will 

of  Rev.  Edward  Hatch  Hoare,  deceased, 

owners  and  petitioners 
Mary   Honohan,    administratrix  of  John 

Honohan,  owner; 
De  0' if tillane,  petitioner 
Alexander  Johnston  Phillips,  Maria  Manr 

Phillips.  Margaret  S.  U.  Phillips,  Letitia 

£.  M.  Phillips,  John  W.  Phillips,  Adol- 

phus.F.  Uleathman,  and  Elizabeth  A. 

Bleathman,  owners  and  petitioners 
Deborah  Crawford,  owner  and  petitioner 

Hngh  M'Ternan,  owner ; 

Edward  Blacker  and  George  Cree,  petitioners 

Joseph  Radcliff,  owner  and  petitioner 

James  Lynam,  owner; 

John  Cowen,  petitioner 

Samuel  F.  Dickson,  the  Rev.  Edward  C. 
Orpen,  and  Thomas  J.  Green  Cbatterton, 
and  Frederick  Richard  Thomas,  or  either 
of  the  last  two,  owners ; 

Fra»iees  Higginson,  petitioner 


Sale 


Sale 

Sale 

Sale  nnder  the 
iMid  Act 

Sale 


Sale 

Seclatation 
of  title 
Sale 


Sale 

Sale  and  parti- 
tion 

Sale 


Sale 

Sale  and  parti- 
tion 

Sale  and  parti- 
tion 
Sale 

For  appoint- 
ment of  trus- 
tees 

Sale 


Sale 

Sale 

Sale  and  parti- 
tion 


Safe 
Sale 

Bale 

Sale 


Sale  and  parti7 

tion 
Sale 

Sale 
Sale 

Sale 


Galway 


Kildare 

Tvrone 
Dublin 


Cork 

Leitrim  and 
Roscommon 
Tyrone 

Kilkenny 


Westmeath 
and  Dublin 
Limerick 


Meath, 
Cavan,  and 
Fermanagh 

Antrim 

Cork 


Cork 
Kerry 

Londonderry 

Down 
Clare 
Dublin 

Dublin 
cure 

Cork 

Sligo 

Down 

Leitrim  and 

Sligo 
King^i  Co. 
Roscommon 

Cork 


£       8.      d. 

341    S    7 

2,267    6    7 

186    6  11 

1,860    7    7 

6S2  19    0 

2,088  12    0 

76  16    2 

226    8    8 

220    6  11 

2,888    8  11 

188    2    6 

2,104    7    1 

2,104    7    1 

In  owner's  occu- 

pation 

36    0    0 

Estimated 

value 

123    2    9 

891  16    6 

189    8    1 

565    6    6 

115    7    8 

45    1    0 

168  18    1 

60  16    9 

286  16    0 

876    6    7 

66    8    4 

1,652    6    8 

Robert  Mecrtdy 


J.  P.  Hartford 

Edward  Hudson 
Holmes  4  KelsaB 


W.  C.  CarvnaaU 

Hattoaes  if  Bamibon 

WaSamLemt 

IfichaelShortatt 

l%omas  WalA 
French  f  Arglet 

W.  H.Broanrigg 

Robert  H.  Orr 
Ahna  if  Haetett 

Orpen,  Sons,  f  Sveeng 
John  Sondes 
Thomas  K.  Sullivan 

James  Hoyden 

Frederick  A.  Barloa 
J,  B.  Doraa  f  Son 
William  Sullivan 


John  D.  Rosenthal 
Robert  Meeredy 

E.  ffConmor  f  Son 
Charles  SedUg 

F.  A.  Barlow 

William  White 

O.  Felherston  H.  f  Son 
A.M'Oulfy 

Alma  f  Hackett 
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COUBT  OF  BANKRUPTCY. 


SnriNQS  FOK  NEXT  WEEK,  k>  &r  aa  appoliited. 
MONDAY.  ' 

Before  the  Cbikf  Rboibtbas,  at  12  o'clock. 


BAMKBOFTS 

NATDRI  07  8ITTINO   |           SOUOITOB 

Peter  Johaston 

Prove  debts  and  Touch  SccUlan 

DtnielCullen,mn. 

Costs                              '\Uatktm 

a  and  P.  Maguire 

Prove  debt*  and  Toach;£arKa  i  Co. 

Jane  Tonng 

Costs 

Merrick 

James  Logan 

Report 

Scallm 

William  J.  Lister 

Vou<.'h  account 

MoUos  i  Walttm 
LartSt  #  Co. 

O'Reardon  and 

Prove  debts  and  vooch 

Murphr 

Robert  liidgley 

do 

Neibon 

TUESDA  Y. 
Before  the  Codbt,  at  11  o'clock. 


John  Hackct 
Same  matter 
William  O'Dwjer 
H.  H.  Thompson 
Patrick  Byrne 
James  Coady 
tUchael  Broderiek 
Wm.  F.  Phillipson 
Joseph  Sloan 
Frands  Pigott 
Michael  Crowley 
6.  &  R.  Feigaaon 
Daniel  Cnllen,  jnn. 
James  H'Kenna 
Hicfaaal  Hickey 
Anthony  M'Nalty 
Brittain  &  O'Toole 


Alfied  Parker 

Codirane  &  Lyons 
Philip  L-  Lyster 
S.  P.  Armstrong 


tst  composition  sitting 
Final  examination 
1st  public  sitting 

do 

do 

do 

do 
Final  examination 

do 

do 

do 

do 

do 

do 

do 

do 

do 
Show  cause  against 

adjudication 
Application  for  certiB- 

cata  of  conformity 
Audit  and  dividend 
Audit  mortgagee's  act. 
Motion 

Application  to  dismiss 
debtor  anmmons 


Barlov) 
Perry  ^  Co. 
MoUoy  4  Waito» 
Stewart  ^  Coehrama 
Leachnum 
Hunter 

Hamilton  if  Craig 
Oldham  <}  Eaton 
Hamilton  ^  Craig 
Molhni  4  Walton 
Perry  if  Co. 
Perry  ^  Co. 
Larkin  if  Co. 
MacEvoy 
Maikewt 

Hamilton  &  Craig 
UoUoji  i  WaUon 
Larlan  ^  Co. 

Lett 

Perry  4  Co. 
MoUoy^  Walton 
iMrkm  q  Co. 
Perry  4  Co- 


Before  the  CBiir  Reoibtbab,  at  12  o'clock. 


Patrick  CoU 
Wm.  F.  Milllipson 
Robert  Grogan 
Bemaid  Cummings 


Prove  debts  and  vouch 

do 

do 
Costo 


F^ndlater  ^  Co. 
Oldham  ^  Eaton 
Perry  ^  Co. 
Bradley^  Son 


THURSDAY. 
Before  the  Omar  Rboibtrab,  at  12  o'clock. 


Aanie  Stirling 


Prove  debts  and  vouch 


Cronhtlm  4  Co. 


Friday,  3rd  April,  Easter  Monday,  6th  April,  and  Easter 
Tuesday,  7th  April,  being  statutable  holidays,  the  Court  and 
Offices  will  be  dosed. 

ADJUDICATIONS  IN  BANKBUPTCY. 

Boms,  John  Delins,  72,  Talbot-street,  Dublin,  draper.    Sittings, 

Friday,  April  10,  and  Tuetday,  April  28.     Molloy  ana 

WaUoa,  solrs. 
Griffin,  Micliael,  Lismore,  Waterford,  shopkeeper.     Sittings, 

TWsdny,  April  14,  and  Friday,  May  1.     Lawler,  solr. 
Uolland,  Catherine,  Togher,  Lonih,  widow,  baker,  and  grocer. 

Sittings)  Friday,  April  17,  and  Tuetday,  Hay  6.    Neilton, 

(olr. 
O'Connor,  Richard,  45,  Queen-street,  Dublin,  grocer  and  spirit 

dealer.    Sittings,  Taetday,  April  14,  and  Tveiday,  April 

28.     Hamilton^  Craig,  solrs. 
Walker,  William,  Munioabane,  Down,  spirit  grocer.    Sittings, 

Tvetday,  April  14,  and   Tuaday,  April  28.    Seede  and 

Ifneh,  aulra. 
Walsh,  Bridget,  Oungarvan,  Waterford,  spinster,  grocer,  baker, 

and  licensed  publican.     Sittings,  Tueiday,  April  14,  and 

Friday,  Mag  1.    Sjoitk,  B<dr. 


Wright,  Peter,  Capel-streetj  Dublin,  boot  and  shoe-maker. 
Sittings.  Tuetday,  April  14,  and  Friday,  May  1.  OlSham 
and  Eaton,  solrs. 


DIVIDENBS  IN  BANESOFTCT. 

O'SuIlivan,  Jeremiah  D'Organ,  the  World's  End,  Kinsale,  Cork, 
Shipowner.  I'st  and  final  dividend  7s.  8d.  in  the  £. 
L.  H.  Deering,  official  assignee.    Scallan,  solr. 


DUBLIN  STOCK  AND  SHAEE  LIST. 

DESCBIPTION  OF  STOCK 

MARCK 

Fn 

Sat. 

Uon.,Tnes. 

Wed.iTlinr 

20 

21 

23 

24 

2«  !   2S 

♦Paid 

Qovemment. 

—  3  p  c  CiinaoU 

—  Now  3  p  c  Stock 

Vi 

9if 

— 

9«t 

9t» 

9>i. 

901 

90« 

9o:i 

ViiU 

901 

90if 

INDIA  STOCK. 

—  5  p  c  July  '80)   Trafble.  »t 

—  4  P  c  Oct.  '881  Bk.  of  Irel. 

— 



_ 



— 

io6t 

lOli 

loifl 

— 

.— 



101  i 

100    Bank  of  Ireland 

vaU 



V>1 

v>%» 

im 

■.<H» 

25    BibtmianBanHnoOit.     ,. 



S8 

171 

17» 

IS    London  Joint  aiock 

-* 

— 

47  i 

« 

ao    London  and  WeUmintter  .. 

— 

7ot4 

7017c 

— 

— 

H  Mwuter  Bant  (UmittdJ 

^I» 

__ 

— 

31 

30    SaUonalBant     .. 

•■m 

5»i 
14  t 

18U 

— 

S»i 

15    National  q/Uttrp'KLUdJ 

I4ii 

Hi 

— 

25    J*ronnclal  Bant 

— 

— 

Mil 

10              Do.          New 



— 

— 

S8 

.* 

10    Boi/al  Bant 

28i 

_ 

_ 



15    Union  iif  London 

m 

-.. 

— 

»- 

^ 

Steam. 

100   City  of  Dublin    .. 



_ 

loB 

lom 

1061 

106 

so    Uablln  II  Liverpool  Steam 

Ship  Bnlldtng.  Co. 

16 

-. 

S6 

•_ 

_ 

5<> 

10    Dandalk  (Umlted) 

7*1 

m 

— 

BUnM. 

— 

— 

vy6 

— 

— 

— 

I    KilUloe  Slate  Co.  (Itt'd)    .. 

^ 

•— 

15^ 

— 

_ 

— 

7    Mining  Co.  nflrtlandCUfdJ 

.. 

._ 

if 

... 

^ 

_ 

MlsoaUaneoua. 

Alliance  <k  Dublin  Cons.' 

10           Qaa,  Tlz.:-A 

— 

— 

) 

— 

— 

— 

10                    No.  1  C 

9 

._ 

~- 

._ 

— 

10                      No.  -J  U 

9 

- 

— 

— 

— 

^  . 

9i  Dublin  Tramways 

— 

71  « 

— 

— 

— 

100    Onnd  C«nal    .. 
50    Belfaat  and  Northern  Cos. 

51* 

S>1 

— 

— 

— 

661 

_ 

_ 



66k 



100    Dublin  and  Belfast  Janet. 

— 

«7« 

»7l 

B71 

100    Dublin,  W'klow,  A  Wford 

ni 

— 

7S 

7? 

— 

100    6t.  Soaihern  and  Western 

loBJ 

1081 

1--8 

loSi 

100        Do.        do.  free  of  i>tamp 

■09* 

109* 

laqi 

109 

— 

100    Midland  Ot.  Wesr  era 

38 

»7I 

ibi 

BbJ 

86#i 

25    Fortdn.  Dun.  A  Omh.  Jun. 

Mi 

— 

100    Waterford  A  Cent.  Ireland 

_ 

— 

I4t 

^ 

— 

53    Waterford  and  Limerick  .. 

1^1 

ni 

ni-* 

.<I4 

Mi 

Ml 

too    Belfast  *  Nth'n  Cos.  4  p  e 

— 

93 

93 

— 

9»l 

— 

*  Shares  nut  fully  paid  up  are  given  In  Italia. 

Bank  Rate— 01  Diacoimt-  4  percent.,  15th  January,  1S74 
Of  Deposit— 31  per  cent.,  8th  Jannary,  1874. 
Name  Days— March  30th,  and  April  14th,  1874. 
Account  bays— March  3l9t,  and  April  IMh,  1874. 
On  Saturdays  business  Commences  at  11  80  a.m.,  and  the  Stock 
Brokers  Offices  close  at  1  p.m. 

SALE;  ~ 

COUN'TT    OP    MEATH. 

TO      BE      SOLD      ^BY      AUCTION, 
In  the  Public  Sale-rooms, 
»    UPPER    OKMOND-QDAY, 
On    MONDAY,    the-  20t»    qf  APRIL,    1874, 
At  tbe  hour  of  One  o'elodt  p.m. 
THE  LANDS   OF   POBSKXTOWN,  In  the  County  <*  Maath, 
containing  a23a  it  Op,  Irish  plantation  measure,  being  a  moat  valuable 
Vee-farm  Estate. 

The  rent  reserved  by  the  Fee-form  Grant  Is  £380  Os  8d;  but  during 
the  life  of  one  of  the  Urantors,  the  Landa  are  only  subject  to  the 
reduced  yearly  rent  of  £328  8s  Sd.  ^      „  . 

The  lands  are  of  prime  quality,  well  watered,  and  fenced,  all  in 
Gnus,  and  In  the  occupation  of  the  owner,  lave  about  14  or  IS  acres, 
held  by  a  tenant  at  will,  and  adjoin  the  M.  G.  W.  Bailwaj  at  Enfield. 
The  purchaser  can  get  Immediate  possession. 
There  Is  a  good  slated  dwelling-house  on  tbe  lands. 
The  herd  at  Pusseztown  will  show  th?  landa 
For  Statement  of  I  Itle  and  Conditions  of  Sale  apply  to 

EDWARD  CAKAHEB,  Solicitor,  63  Lower  Oardlner-rtreet 

JOHN  LITTLEDALE  *  CO.,  AnotioBasrs,  »  Opper  Ormood- 
quajr. 
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LEGAL    POSTINGS: 


LANDED   ESTATES'  COURT,   IRELAND. 

COUNTY    OF    COKK. 


In  tb«  Matter  of 
the  Esute  of 

Bryan  Sbeehjr, 

Owner  and  Petitioner. 


i'Y  O      BE       SOLD 

}  PUBLIC    AUCTION, 

I  Hy  ordei  of  tlie 

Honourable  Judge  Flanagan, 


At    MARSH'S     SALK     ROOMS, 

SOUTH     MALL,     CORK, 

In  Two  Lota, 

On    THURSDAT,    the    30th    day    of    APRIL,     1874, 

At  the  Hour  of  One  o'clock  in  the  afternoon, 

The  Lands  of  North  and  South  Corbalty,  containing  •2-24a  Ir  ISp, 

•tatute  measure,  situate  In  the  barony  of  Bollymore,  and  county  of 

Cork,  held  under  lease  for  residue  of  a  term  of  999  years  from  Ist  Hay, 

1783.  subject  to  the  yearly  head  rent,  and  receiver's  fees  amounting  to 

£76  i:)8  lOd  sterling,  and  ttthe  rent  chai:ge  amoimtlng  to  £14  78  6d 

per  annum. 

LOT  1, 
Consists  of  the  Mandon  House  and  Demesne  Lands  of  Corbally, 
containing  68  •  Or  83p^  statute  measure,  with  the  out-offices,  fruit  and 
T^etaUe  gardens  now  In  the  owner's  possession,  estimated  ToJue 
(being  the  rent  payable  by  the  late  tenant)  £'220  per  annum  ;  will  be 
Sold  indemnified  by  Lot  2  from  £37  16s  lid  per  annum,  being  one 
moiety  of  the  head  rent  payable  out  of  the  entire  londa 
LOT  2, 
Consists  of  two  holdings,  one  contojiiing  149a  3r  33p,  statute  measure, 
and  the  other  la  Ir  31p,  like  mea-ure,  both  let  to  one  solvent  tenant 
under  lease  at  r^nts  amounting  to  £174  2s  Od  per  annum,  and  also  of  the 
plantation  marked  on  the  mi^>,  containing  4a  Or  13ps  like  measure,  in 
the  owner's  possession ;  estimated  annual  value  of  the  land,  exclusive 
of  timber,  £5  6s  Ud  p^r  annum;  the  timber  is  valued  at  £120.  This 
Lot  will  be  :3old  indemnified  by  Lot  1  from  £37  16s  lid  per  annum, 
being  a  moiety  of  the  head  rent  payable  out  of  the  entire  lands. 

The  biddings  will  be  submitted  to  the  Honourable  Judge  Flanagan, 
at  his  Coui^  Inn's-quay,  Dublin,  on  Monday,  the  4th  day  of  May, 
without  further  notice. 
Dated  this  7th  day  of  March,  1874. 

C.  E.  DOBB8,  Fxamlner. 


DESCRIPTIVE  PARTICULARS. 
The  above  Lands  are  situate  near  Glamnir -,  about  5  miles  from  the 
City  of  Cork,  on  the  line  of  rood  from  Cork  ro  Middleton  and  Fermoy. 

For  Rentals,  Maps,  and  further  particulars^  apply  «t  the  Landed 
Estates*  Court,  Inn  s-qiuy,  Dublin;  to 

WILLIAM  WHITE,  Solicitor,  26  WeeUand-row,  Dublin;  or  to 

BRYAN  GALLWEY,  Solicitor  having  carriage  of  proceedings, 

No.  23  Sou'h  Mall,  Cork,  and  36  W  eatland-row,  Dublin. 

M.B.— Proposals  for  the  purchase  1^  private  contract  of  the  fore- 
going Lots  will  be  received  by  the  Solic^tw  having  carriage  of  the  Sale 
on  or  befon-  the  18th  day  of  April  next,  and  If  approved  of  will  be  sub- 
mitted to  the  Judge  for  his  ai^nx>val. 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COOHTY    OF    MEATH. 

SALE, 
On  FRIDAY,  the  Ibth  day  of  MAT,  1874. 


In  the  Matter  of 
the  EiUte  of 


L  D, 


Drake  Christopher  O'Reilly/ 
Owner  and  Petitioner.        J 

Landed 


-0       BE       SO 

On    FRIDAY, 
The  16th  da;  of  MAY,   1874, 
Before  the 
F         Honourable  Judge  Flanagan, 
At  the 
Eitates'    Court,    Inna'-quajr, 
Dublin, 
In  One  Lot, 
Part  of  the  Town  and  Lands  of  Drinadaly,  situate  in  the  Barony  of 
Mojrfenratli,  and  Count;  of  Heath,  containing  129a  2r  36p,  statute 
measure,  held    in    fee-farm,    and    producing  a   not   profit    rent    of 
jei84  2b  2d. 

Dated  this  16th  da;  of  March,  1874. 

HENRY  B.  GHEENE,  Chief  Clerk. 

DESCRIPTIVE  PARTICULARS. 

This  Estate  consists  of  a  portion  of  the  Townland  of  Drinadal;, 
known  as  Bojne  Lodge,  containing  138a  2r  36p,  statute  measure. 

The  House  is.handsoaie  and  commodious,  with  fiist-dass  Stabling, 
Coacb-house,  and  Farm  OflBcea. 

The  Lands  are  all  in  grass,  and  are  of  superior  qualit;,  and  situate 
on  the  Banks  of  the  River  Bo;ne,  a  short  distance  from  the  Town  of 
Trim,  and  in  the  centre  of  a  hunting  district 

The  entire  Estate  is  in  posaeasion  of  the  owner,  and  the  purchaser 
can  have  immediate  possession. 


For  Rentals  and  further  particulars  apply  at  the  Office  of  the  Landed 
Kslatfs'  Court,  Inn's-quay,  Dublin,  Jco., 

CHRISTOPHER    P.    DDIGENAN,  Trim;    or  to 
JOHN  THOMAS  HINDS,  SoUcitor  having  carriage  of  the 
Sale,  No.  a?  Westmoreland-street,  Dublin. 


LANDED  ESTATES'  COURT,  IRELAND. 

COUNT!  OF  THE  TOWN  OF  GALWAY. 


In  the  Matter  of 
tiie  EsUte  of 


Michael    Dooley, 
Owner  and  Petitioner. 


BE      SOLD, 

On    KRIDAY, 

The  8th  day   of   MAT,   1874. 

Bt^ore  the 

Honourable  Judge  Flanagan, 

At  bis  Court, 

Landed    Estates'    Court,    Inns'-^nay, 

In  the  City  of  DubUn, 

In  Seven  Lots, 

(The  particulars  of  which  are  more  fully  set  ont  In  the  Rental), 

The  Plot  of  Ground.  Part  of  Shenrood's  Fields,  with  the  Dwelling- 

lu>uses  and  V  remises  thereon,  known  as  No&  1  and  2  Palmyra-terrace, 

and  1,  2,  8,  and  4  Palmyra-creaoent,  containing  Sa  Ir  |p,   Btatut« 

measure,  situate  in  the  West  Liberties  of  the  County  of  the  Town  ai 

Galway,  held  under  Lease,  dated  the  20th  day  of  May,  1853,  for  999 

years,  subject  to  the  Yearly  Kent  of  £22,  and  producing  a  net  Awfuiyii 

Profit  Rent  of  £218  ISs  4d. 

H.  R.  GREEMK. 
Dated  this  2l8t  day  of  February,  1874. 
Proposals  for  the  purchsse  of  the  above  property,  by  private  ooo- 
tract,  will  be  received  by  the  Solicitor  having  the  carriage  of  the  Sale, 
up  to  the  10th  day  of  April,  1874,  and  If  approved  of,  submitted  to  the 
Court  without  further  notice. 

DESCRIPTIVE  PARTICULARS. 
Palmyra-terrace  and  Palmyra^reeoent  are  beautifully  lituated, 
overlooking  Galway  Uay,  with  a  view  of  the  Clare  Mountoina  They 
consist  of  well-built  dweliing-bouses  with  stables  and  coach-bousea,  and 
gardens  in  front  and  rere.  They  are  on  the  direct  cpad  to  Salt-hill, 
and  within  ten  minutes'  walk  of  all  the  places  of  pablio  worship  In 
Galway.  The  houses  are  let  to  solvent  and  respectable  tenants,  who 
pay  thvir  rents  punciually. 

For  Reiitals  and  further  ptrtloalaTB  vppXy  at  the  landed  Estate* 
Court,  Inns'-quay,  Dublin;  to 

Mr.     MICHAEL    DOOLEY,    WillianugateHStnet,     Galway; 

or  to 
PATttlCR  JOSEPH  KELLY,  SoUcitor  for  the  Owner  and 
Petitioner,   liaving  carriage  of  Sale,  46  Hountjoy-sqnare, 
Dublin. 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


BRIDGET  WALSH, 

of  Dungarvui,  in  the  County  of  Waterford,  Spinster,  Grooer, 
Baker,  and  Licensed  Publican,  was  on  the  I7th  day  of  March,  1874, 
adjudged  Bankrupt. 

Public  Sittings  will  be  held  at  the  Court  of  Bankruptcy,  Four 
Courts,  Dublin,  on  TUESDAY,  the  14th  day  of  APRIL,  1674, 
and  on  FRIDAY,  the  1st  day  of  HAY,  1S74,  at  the  boor  of 
Kleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  is  to  attend, 
and  to  make  a  full  disclosure  and  discovery  of  his  Estate  and  Effects. 
Creditors  may  prove  their  Debts,  and  at  the  First  Sitting  choose  a 
Creditor's  AflBl^i6&  At  the  Last  Sitting  the  BanlErupt  is  required  to 
finish  his  Examination. 

All  persons  having  in  their  possession  any  Property  of  the  Bankrupt, 
must  deliver  it,  and  all  Debts  due  to  the  Bankrupt  must  be  paid,  to 
Ldcids  Hkvsy  Dkkrino,  Official  Assignee,  Upper  Ormond-quaj, 
Dublin,  to  whom  Creditors  may  forward  their  Affidavits  of  D^it 

A.  F.  LLOYD,  Deputy  Registrar. 
JOHN  HUNT,  Esq.,  Solicitor,  Dungarvan. 
EDWARD   F.   SMITH,  SoUcitor,  13  North  Great  Georg«*». 
street. 

IN  THE  COURT  OF  BANKRUPTCY, 

IBELAMD. 

In  the  Hatter  of 

JOHN  M'HUGH, 

cJ      of  Rathfamham,  in  the  Counts  of  Dublin,  Grocer  and  Spirit 
Dealer,  a  bankrupt 

A  Public  Bitting  will  be  lield  before  the  Chief  Begistrar,  at  the  said 
Court,  at  the  Four  Courta,  Dublin,  on  FRIDAY,  the  10th  day  of 
APRIL,  1874,  at  the  hour  of  Twelve  o'clock  noon,  for  the  Proof  and 
Admission  of  Debts.  The  Account  of  the  Official  Assignee  and  the 
Vondwre  for  the  same  will  also  be  examined 

A  Creditor  may  prove  Ids  Debt  at  the  Sitting,  or  send  his  AlBdaTit 
of  Delit  In  the  prescribed  form  to  the  under-named  Official  Asdgnee, 
foor  dajs  previously  to  the  Sitting,  in  order  to  have  the  same  admitted 
as  a  Proof. 

Dated  this  23rd  day  of  March,  1874. 

WU.  PBRRIN.  Chief  Registrar. 
CHARLES    HENRY   JAUES,    Official   Assignee,    30   Upper 

Ormond-quay,  Dublin. 
PERRY   and   CROSKERRY.  Solicitor  for  the  Asslgneea,  t% 
Lower  Ormond-<)uay,  DuUin. 
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THE  AMENDMENT  OF  THE  LA.W  RELATINO 
TO  INFANTICIDE. 

Wa  rejotoe  to  see  that  one  of  the  first  bilk  which  has 
been  brought  before  the  new  Parliament  is  one  which, 
if  carried,  will  effect  an  important  reform  in  a  portion 
of  oar  criminal  law  which  has  for  a  considerable  time 
paat  been  the  subject  of  complaint  to  all  those  jurists 
who,  like  Mr.  FitEJames  Stephen,  have  laboured  to 
rednoe  tlwt  undigested  mass  of  feudal  customs  patched 
by  itatate  leeistatioa,  which  is  known  by  the  name  of 
tiue  crinunal  Law  of  England,  into  something  like  con- 
fomiitjr  with  the  requirements  of  modem  science  and 
practical  common  sense.  The  records  of  every  assize 
bring  prominently  before  ns  the  painful  fact,  that  the 
crime  of  deetroying  the  life  of  infants  at  their  birth  is 
moat  common  throughout  the  length  and  breadth  of  the 
land.  Two  cases  which  came  for  trial  on  the  last  Home 
Circnit  must  -have  brought  prominently  before  the 
notice  of  the  Irish  public  the  unsatisfactory  state  of  the 
btw  npon  the  subject.  There  are,  at  present,  three 
oomaes  which  offer  themselves  to  the  law  officers  for  the 
Crown  in  cases  of  infanticide,  against  every  one  of 
which  weighty  objections  can  be  advanced.  The  first  is 
that  which  should,  as  a  logical  sequence  from  the  law, 
be  adopted  in  almost  every  case — that  is,  to  prosecute 
the  guuty  party  for  murder.  The  drawbacks  to  this 
ooarw  are  well  known  to  persons  practically  acquainted 
with  the  working  of  the  criminal  law.  As  a  matter  of 
&et,  the  jury  will  not  convict  Dr.  Lankester,  in  his 
report  as  ooroner  for  the  year  1865,  states  that  he  held 
inqneata  in  69  casea  of  new-bom  children,  and  in  66  of 
tbeae  cases,  the  coroner's  juries  having  only  to  decide  on 
a  qnestion  of  fact,  and  not  having  the  resjionsibility  of 
aending  to  the  gallows  an  nnfortunste  being  in  whose 
Awonr  nmnanity  could  advance  so  many  pleas,  returned 
e  werdict  of  wilAil  murder.  But  yet,  in  every  one  of 
these  cases  with  which  Dr.  Lankester  was  acquainted 
the  persons  charged  had  been  acquitted  of  the  crime, 
agoinat  evidence  of  the  most  obvious  and  convincing 
^auacter.  The  reason  for  this  is  well  stated  by  Dr. 
Lankeater: — "The  prosecutor,  judge,  and  jury  are  all 
anxioos  to  avoid  a  verdict  which  coniqgns  to  death  a 
iroaian  who,  in  nine  cases  ont  of  ten,  has  been  more 
■inwed  against  than  sinning."  A  perusal  of  the  cases  and 
the  &cts,  stated  in  the  admirable  work  of  Dr.  Taylor  on 
'M'wi;^  Jurispmdence,  wiU  give  an  adequate  idea  of 
the  difficulty  which  lies  in  the  way  of  the  Crown  to 
obtain  a  verdict  of  guilty  of  murder  in  a  case  of 
infiuiticide.  Every  flaw,  every  technicality,  every  slip 
in  the  chain  of  medical  evidence  are  seized  at  eagerlv 
bjr  tbeJniT,  to  enable  them  to  return  a  verdict  which 
in  their  hearts  they  well  know  is  not  a  true  on«. 
Bj  the  theory  of  the  law,  it  is  clearly  established 
that,  to  oonstitute  murder,  the  person  killed  must  be  a 
reasonable  creature  in  being,  and  in  the  Queen's  peace ; 
therefore,  to  kill  a  child  before  birth  has  actually  token 
place,  or  during  birth,  is  not  murder.  It  is  stated 
la  1  Russell  on  Crimes  672,  that  what  constitutes 
actual  birth  for  this  purpose  has  not  perhaps  been 
dearly  aettled.  It  certainly  seems  to  us,  after  a 
fauefid  pemsal  of  the  cases,  that  this  proposition  might 
ha**  been  broadly  stated,  without  any  qualification. 
The  qnestioa  ia  one  which  belongs  rather  to  the 
prorinea  of  Medicine  than  of  law,  but  on  this  point  -we 


are  fortified  by  the  great  authority  of  Dr.  Alfred 
Taylor,  in  asserting  that  legal  proof  on  this  subject  is 
next  to  impossible.  "  On  most  charges  of  infanticide, 
if  the  counsel  for  the  defence  insisted  upon  distinct 
medical  proof  of  the  child  having  been  entirely  bom 
alive  when  the  violence  was  offered  to  it ;  or  that  respi- 
ration, if  clearly  established  by  evidence,  took  pLtoe, 
not  during  labour,  but  after  complete  birth,  or  after  the 
child  had  acquired  an  independent  circulation  ;  neither 
of  these  proofs  could  be  offered,  and  the  case,  so  ftr  at 
medical  evidence  was  concerned,  would  fall  to  tha 
eround."— Taylor  2  Med.  Jur.  432.  This  opinion  is 
fllttstrated  by  the  case  of  Reg.  v.  Hacking  (Med.  Oaz., 
vol.  37,  p.  382),  where,  the  counsel  for  the  prisoner 
insisting  on  proofs  of  the  child  b^ng  fully  bom  alive, 
the  jury  acquitted  the  prisoner,  in  spite  of  damning 
evidence  of  a  murder.  When  to  these  difficulties  which 
exist  in  all  these  cases,  from  the  very  nature  of  the 
requisite  evidence,  are  added  the  difficulties  we  have 
betbre  alluded  to,  arising  from  the  unwillingness  of 
juries  to  convict  at  all  in  a  charge  of  murder  for 
mfanticide,  it  may  well  be  conceived  that  it  requires 
great  boldness  on  the  part  of  the  Crown  to  press  a 
charge  for  murder;  and  that  the  fact  of  such  a  charge 
being  pressed  by  the  Crown  is  frequently  the  best 
chance  of  escape  afforded  to  a  prisoner.  Another 
course  open  to  the  Crown  is  to  press  the  charge  of 
manslaughter,  and  although  in  many  cases  such  charges 
are  successfully  brought  home  to  the  prisoner,  and 
sentences  are  passed  which  fairly  meet  the  justice  of  the 
case,  it  must  be  confessed  that  the  theory  of  manslaughter 
in  these  cases  rests  upon  wh  it  is,  in  one  of  the  worst 
senses  of  the  term,  a  legal  fiction.  If  there  has 
existed  in  the  mind  of  the  prisoner  an  intention  by  any 
means  to  destroy  the  life  of  the  infant  she  is  about  to 
bring  into  the  world,  and  she  subsequently  carries  this 
design  into  effect  after  the  birth  of  the  infitnt,  without 
the  smallest  doubt  the  crime  is  that  which  correspond! 
to  the  definition,  given  in  all  the  authorities,  of  murder. 
If,  on  the  other  hand,  the  death  of  the  infant  results, 
not  from  any  deliberate  design,  but  from  negligence  in 
taking  proper  precautions  to  guard  against  danger  at 
the  time  of  the  expected  confinement,  or  similu-  cir- 
cumstances, the  offence,  no  doubt,  is  recognized  and 
punished  by  the  law,  but  it  bears  a  character  far-less 
heinous,  and  differs  both  morally  and  legally  from  the 
crime  of  murder.  Any  person  of  ordinary  intelligence 
who  reads  the  cases  where  juries  have  returned  verdict* 
of  manslaughter  in  case  of  infanticide,  must  clearly  see 
that  the  real  facts  come  under  the  definition  of  murder, 
and  it  is  a  perversion  either  of  facts  or  of  law  to  say 
that  it  is  manslaughter.  That  many  such  cases  exist 
in  the  English  law — in  which  the  law  says  one  thing  and 
means  another — is  unfortunately  true :  for  example,  the 
absurd  theory  of  loss  of  service  in  case  of  seduction ; 
but  surely,  it  cannot  be  denied  that  in  criminal  cases 
the  real  crime  should  be  set  out  in  the  indictment,  and 
not  un  imaginary  one.  In  the  language  of  Festus — "It 
seemeth  to  me  unreasonable  to  send  a  prisoner,  and  not 
withal  to  signify  the  crimes  laid  against  him."  The  other 
course  which  juries  sometimes  adopt  as  a  salve  to  their 
consciences,  is  to  find  the  prisoner  guilty  of  concealment 
of  birth.  Against  this  precisely  the  same  argunientt 
might  be  advanced  as  against  the  verdicts  for  man- 
slaughto-,  while  there  is  an  additional  and  vary  weighty 
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reason  against  it,  that  the  maximum  punishment,  which 
can  in  this  case  be  indicted,  of  two  years  imprisonment 
and  hard  labour,  is  totally  inadequate  to  the  crime.  Such 
being  the  state  of  the  law,  a  short  Bill  has  been  intro- 
duced by  Mr.  Charley  and  some  other  private  members, 
to  amend  the  law  on  the  subject  We  regret  that  this 
Bill  should  not  have  been  brought  in  supported  by  the 
full  weight  of  the  Grovemment.  The  Bill  proposes  to 
repeal  24  &  25  Vic,  c.  100,  sec  60,  which  provides  for 
Ihe  offence  of  concealment  of  birth.  It  proceeds  to 
enaict — "  That  if  the  mother  of  anv  child  shall  unlaw- 
fully and  maliciously  wound  or  inflict  any  grievous 
bodily  harm,  upon  such  child  during  or  immediately 
after,  its  birth,  and  shall  thereby  cause  its  death,  she 
shall  be  guilty  of  felony^  and  on  conviction  thereof  shall 
be  liable,  at  the  discretion  of  the  Court,  to  be  kept  in 
penal  servitude  for  any  term  not  exceeding  ten  years, 
or  to  be  imprisoned  for  any  term  not  exceeding  two 
years,  with  or  without  hard  labour."  The  Bill  then 
provides  that,  in  an  indictment  under  this  Act,  it  shall 
not  be  necessary  to  prove  that  the  child  was  completely 
bom  alive.  The  bill  contains  a  provision  that  indict- 
ments for  murder  or  manslaughter  are  not  precluded 
in  case  the  Crown  should  see  fit  to  proceed  in  such 
a  manner.  It  will  be  seen  that  this  Bill  not  only 
removes  the  almost  insuperable  difficulty  of  proof  of 
complete  birth,  bnt,  what  is  more  important,  by  inflict- 
ing a  moderate  penalty  for  the  crime,  will  render  juries 
wuing  to  convict  We  wish  Mr.  Charley  and  his 
colleagues  every  success  in  carrying  their  well-meant 
and  carefully- prepared  measure.  Should  it  succeed  in 
obtiuning  a  place  on  the  statute-book,  it  will  be  a  recog- 
nition of  the  propriety  of  the  maxim  laid  down  by  Dr. 
Alfred  Taylor  (2  Med.  Jur.  348)— "It  is  undoubtedly 
proper  that  the  lives  of  children  daring  the  act  of  birth 
should  be  protected — at  any  rate,  that  their  destruction 
should  not  be  treated,  as  it  now  appears  to  be,  with 
perfect  impunity." 

THE  LAND  TRANSFER  BILLS. 
Lord  Cairns  has  taken  up  the  measures  which  Lord 
Selbome  introduced  last  year  for  the  simplification  of  the 
transfer  of  land.  They  really  owe  their  origin  to  Jxttd 
Cums  himself,  being  mi^nly  based  on  proposals  which  he 
made  as  long  ago  as  1869,  when  he  was  Solicitor-Greneral 
under  Lord  Derby's  Government  They  then  dropped,  and 
the  subject  of  Land  Transfer  passed  into  Lord  Westbury's 
hands.  He  adopted  a  completely  different  system,  and  his 
system  proved  a  total  failure.  He  set  np  an  expenmre 
office  for  registration,  and  this  was  all.  It  turned  out  that 
there  was  nothing  for  the  office  to  do.  Lord  Westbury's 
scheme  was  a  scheme,  not  for  registerinf;  titles,  but  for 
registering  statements  about  title.  It  provided  a  registry, 
not,  of  the  fact  of  ownership,  but  of  deeds ;  and,  as  Lord 
Cairns  said  on  Thursday  night,  it  provided  a  registry  of 
deeds  of  the  worst  kind,  because  under  it  the  person  regis- 
tering had  the  power  of  placing  on  the  register  not  the 
deeds  themselves,  but  a  statement  of  what  he  conceived  to 
be  the  effect  of  each  particular  deed.  The  Act  was  a  dead 
failure,  and,  as  the  Chancellor  stated,  the  cause  of  this 
failure  lay  entirely  in  the  Act  itself,  and  not  in  any  indis- 
Mdtion  of  solicitors  to  take  advantage  of  its  provisions. 
Every  set  of  persons  in  turn  gets  a  good  word  said  for  it,  if 
it  waits  long  enough ;  and  Lord  Cairns  took  occasion  in  his 
speech  to  say  a  good  word  for  solicitors.  The  more  eminent 
members  of  that  profession  are,  according  to  his  experience, 
most  anxious  for  every  legal  improvement,  and  never  let 
any  consideration  of  their  own  rateresta  stand  in  the  way  if 
a  useful  reform  is  proposed.  They  did  not  abandon  attempts 
p>  make  Ijord  Westbury's  Act  a  working  reality  until  they 
had  satisfied  themselves  that  it  entailed  greater  expense 
and  more  trouble  than  had  been  necessary  under  the  state 
of  things  it  was  intended  to  amend.  When  Lord  Cairns 
beoame  Chancellor  in  1867,  he  appointed  a  Royal  Com- 
mission to  inquire  into  the  working  of  Lord, Westbury's 
Aot,  and  that  Commission  strongly  reoommendsd  that  all 


attempts  to  work  on  the  basis  provided  by  Lord  Westbuiy 
should  be  abandoned,  and  that  there  should  be  a  recurrence 
to  the  principles  on  which  the  Bill  of  Lord  Cainu  in  1 859 
had  been  framed. 

What  Lord  Cairns  proposes  is  that  there  shall  be  a 
registry,  not  of  deeds,  but  uF  title.  He  formerly  wished 
that  the  whole  system  of  r^fistration  should  be  imder  the 
control,  not  of  a  Regittmr,  but  of  a  body  having  a  consti- 
tution and  powers  similar  to  those  of  the  Irish  Landed 
Kstates  Court ;  and  last  year,  when  Lord  Selbome  proposed 
to  use  the  services  and  staff  of  the  Registrar  under  Lord 
Westbury's  Act,  Lord  Cairns  repeated  his  opinion  tiiat 
something  in  the  WHy  of  a  Landed  Estates  Court  would 
work  better.  He  has  now,  however,  adopted  Lord  Selbome's 
suggestion,  partly  because,  having  the  responsibility  of  office, 
he  is  not  quite  happy  at  the  thought  of  having  two  estat>- 
lishments,  one  to  do  nothing,  and  the  other  to  do  everythlngr, 
and  partiy  because  he  thinks  that  it  might  not  be  easy  to 
define  the  relations  of  the  Judges  of  the  Landed  Estates 
Court  to  the  Supreme  Tribunal  of  Judicature  wfaidi  will 
soon  come  into  play.  The  new  system  is  to  be  worked 
through  a  Registrar,  and  is  at  first  to  be  woiked  only  in 
London,  power  being  reserved  to  set  up  district  branches  of 
registration  in  any  place  where  business  is  found  to  be  bo 
extensive  that  there  is  a  prospect  of  the  cost  of  such 
establishments  being  met  by  the  receipts.  There  are  three 
main  questions  as  to  such  a  scheme  as  Lord  Cairns  proposes. 
The  first  is,  What  is  to  be  registered !  the  second  is,  What 
shall  be  the  effect  of  registration  1  and  the  third  is.  Whether 
the  adoption  of  the  system  shall  be  compulsory?  Lord 
Cairns  proposes  to  register  fee  simple  estates,  leaseholds  of 
a  certain  length,  and  charges  where  mortgages  are  on  the 
estate.  The  effect  of  registration  will  be  of  three  kinds, 
the  Bill  permitting  the  r^istration  of  three  sorts  of  titles — 
a  tiUe  absolute  and  indefeasible  ;  a  title  limited  that  is 
certified  to  be  good  from  a  particular  date,  but  not  beyond 
it ;  and  a  simple  title  of  the  proprietor  in  possession, 
asserting  himself  to  be  the  owner.  The  attainment  of  an 
absolute  title  is  also  to  be  aided  by  three  changes.  If 
persons  come  before  the  Registrar  with  a  good  marketable 
title,  but  in  which  there  is  accidentally  some  theoretical 
imperfection,  the  Registrar  may,  under  the  sanction  of  the 
Court,  register  such  a  titie  as  indefeasible.  In  the  next 
place,  instead  of  going  back  sixty  yean  to  get  at  am 
indefeasible  title,  the  B^^istrar  may  satisfy  himself  with 
forty  years,  unless  there  is  anything  to  lead  him  to  suspect 
that  there  are  imperfections  in  the  earlier  period  of  the  title. 
Lastly,  the  Registrar  will  be  at  liberty  to  receive  as  facts 
recitals  in  deeds  twenty  years  old.  On  the  other  hand. 
Lord  Cairns  does  not  propose  that  the  registration  of  an 
indefeasible  titie  shall  settie  anything  as  to  boundaries. 
The  owner  of  the  estate  will  not  be  certified  to  be  the  owner 
of  every  inch  of  ground  included  by  reputation  in  the  estate. 
His  neighbours  will  be  as  much  able  to  dispute  a  boundary 
question  with  him  as  ever.  The  reasons  given  by  Lord 
Cairns  for  leaving  the  question  of  boundaries  still  open  seem 
conclusivei  If  the  registration  of  a  titie  fixed  boundaries, 
no  title  could  be  registered  until  every  adjacent  landowner 
had  been  called  on  to  make  and  sustain  any  claims  to 
boundaries  he  might  think  proper.  At  present,  although 
boundaries  are  very  often  uncertain,  there  is  very  Httle 
contention,  and  still  less  litigation,  about  them.  But  if 
every  adjacent  landowner  had  to  assert  or  abandon  his 
possible  claims  whenever  a  plot  of  land  was  sold,  there 
would  be  an  amount  of  squabbling  and  delay  vriiich  would 
render'  registration  almost  impiactioabla.  Thirdly,  is  the 
adoption  of  the  system  to  be  oompulsoiy  i  Lord  Caima 
proposes  that  for  three  years  there  shall  be  no  compulsion 
at  all ;  and  that  after  the  expiration  of  three  years  there 
shall  be  compulsion  in  a  very  gentie,  but,  as  the  Chancellor 
believes,  perfectly  effectual,  sl^pe.  The  purchaser  will  be 
then  so  far  under  an  obligation  to  register,  that,  until  he 
does  renster,  he  will  obtain,  not  a  legal  but  only  an  equitable 
titie.  The  inconveniences  to  which  he  would  be  thua 
subjected  are  of  a  kind  too  technical  to  dwell  on,  but  they  . 
are  sufficient  to  make  every  prudent  solicitor  advise  his 
client  in  ordinary  cases  to  register ;  and  every  one  knows  .. 
that,  in  land  purchases,  what  the  solicitor  advises  is,  in 
ninety-nine  cases  out  of  a  hundred,  practically  done.  ..  . 
Lord   Cums,   like   Lord   Selhomp,   adds   to   his   mnn 
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measnre  a  imbgidiary  Bill  for  ahortening  the  periods  of 
Umitation  in  respect  of  suits  relating  to  real  property.  The 
pedoda  of  forty  yean,  twenty  yean,  and  ten  yean,  fixed  by 
the  Act  of  William  IV.  are  to  be  cut  down  to  thirty  yean, 
twdve  yean,  and  six  yean  lespectiTehr,  Lord  Cairns  has, 
indeed,  done  little  else  than  make  Lord  Selbome's  Bill 
(h^tly  milder.  The  period  after  which  some  sent  of 
oompnlaion  was  to  be  introduced  was  fixed  by  Lord  Selbome 
at  two  yean,  while  the  conservative  Cluuicellor  tries  to 
make  his  landed  friends  slightly  more  comfortable  by 
Bufastitnting  a  period  of  three  years.  Where  Lord  Selbome, 
in  altering  the  Act  of  William  IV.,  chose  ten  yean  and 
fivc^  Lord  Cairns  gives  a  little  longer  grace,  and  chooses 
twelve  yean  and  six.  The  recognition  of  absence  beyond 
the  aeas  as  a  groond  for  the  extensiou  of  the  time  during 
whi<^  suits  relating  to  real  property  may  be  brought  was 
abolished  by  Lord  Selbome  in  his  Bill  of  last  year,  on  the 
groomd  that  in  these  times  of  locomotion  and  newspapen  a 
maa  b^ond  the  aeas  is  practically  as  likely  to  be  aware  of 
bis  ri^ta  as  a  man  staying  in  the  United  Kingdom.  Lord 
Oaima  last  year  objected  to  the  innovation,  and,  as  he  waa 
siieat  om  the  subject  on  Thunday,  it  may  be  presumed  that 
he  atiU  retains  his  opinion.  The  Chancellor  has  a  third 
measore  of  his  own,  which  is  beyond  the  soope  of  Lord 
Sdborae's  Bills  of  last  year.  This  measure  proposes  to 
remedy  some  technical  faults  in  the  existing  law  of  vendon 
and  porchaseis,  which  Lord  Cairns  thinks  give  rise  to 
needless  inconvenience.  On  the  wbole^  the  Chancellor's 
scheme,  or  rather  the  scheme  of  the  two  Cbancellon  and 
Vioe-ChaDoellor  Hall,  will  probably  be  found  a  safe  and 
simple  one^  although  its  operaticm  must  necessarily  be  slow, 
and  most  always  l>e  limited.  It  is,- as  it  purports  to  be, 
merely  a  scheme  for  simplifying  the  transfer  of  land.  With 
interests  in  land  apart  from  transf en  it  makes  no  pretensi'  'ns 
to  deaL  Land  that  is  not  sold  or  meant  to  be  sold  will  be 
imaSected  by  it,  and  it  will  be  only  gradually  that  any 
great  part  of  the  land  of  England  wUl  get  on  the  r^:ister. 
But  toe  saleable  value  of  land  that  is  once  on  the  register 
wOl  be  80  much  increased  that  landownen  will  be  inclined 
maze  and  more  to  take  advantage  of  the  Act,  and  will  like 
to  think  that  they  have  augmented  the  market  value  of 
land  with  which  they  have  no  intention  of  parting.  At 
fint  the  Act  would  make  little  practical  difference,  but  time 
would  extend  the  sphere  of  its  beneficial  effects,  and  it  may 
be  confidently  expected  that  before  a  quarter  of  a  century 
has  elafieed  a  vary  considerable  portion  of  English  land 
would  be  so  held  that  it  could  be  transferred  to  a  purchaser 
quickly  and  at  a  very  moderate  cost. — Saturdai/  Seview, 


The  VidMiirg  Herald  gives  the  following  account  of  a 
fittle  judicial  unpleasantness  which  recently  occurred  in  the 
Court  House  at  Vicksburg,  Miaaissippi : — "  It  is  no  aecret, 
we  believe,  that  Chief  Justice  Peyton  and  Juatice  Simrall 
have  ant  nuuntained  the  most  pleaHant  relations  with  Justice 
Tarbell,  and  it  has  been  ramoured  that  the  two  former  have 
been  in  the  habit  of  induU^ng  in  language  highly  derogatory 
to  the  latter.  Last  Monday,  as  the  memben  of  the  court 
were  Hbout  leaving  the  consultation  chamber  for  the  conrt- 
nom.  Chief  Justice  Peyton  suggested  a  delay,  in  order  that 
be  might  proceed  to  designate  a  reporter  of  the  deciaions  of 
the  Supreme  Court,  a  position  recently  made  vacant.  To 
this  proposition,  the  report  that  reaches  us  goes  on  to  say, 
Jnttice  Tarbell  responded  by  saying,  'I  see  no  necesaity  for 
my  remaining,  as  I  undentand  the  person  who  is  to  be  made 
reporter  has  already  been  determined  on,  and  my  vote,  no 
inatt^  how  cast,  cannot  change  the  result.'  Chief  Justice 
Ptyton  took  nmbrage  at  this  remark,  and  proceeded  to 
■uuufeat  hia  indignation  in  language  much  more  forcible 
than  polite.  We  are  ignorant  of  the  precise  words  used  by 
Chief  Justice  Peyton,  but  it  is  understood  that  some  of  the 
tenns  applied  by  him  to  Justice  Tarbell  induced  that 
Ittiictionaiy  to  make  a  step  forward.  Mistaking  this  for  a 
hostile  movement,  our  Chief  Justice  at  once  prepared  for 
'  action.'  With  a  promptness  and  celerity  that  would  do  no 
diacredit  to  a  nanch  younger  man,  he  drew  his  knife  and 
'pnwBted  anna '  to  Justice  Tarbell,  and  but  for  the  prompt 
ioterferenoe  of  Justice  Simrall,  it  is  believed  that  the  floor 
ot  the  temple  of  justice  would  have  been  stained  with  the 
blood  (4  one  of  its  own  ministers." 


QTTABTESLY  INDEX  TO  SUBJECTS  OF 
CASES.* 

iLdministration  summons ;  real  estate ;  creditor  obtaining, 
not  joining  the  other    oraditon.    Re   M'JSeoum, 
deceased. — B.  18. 
Administratrix  ;  judgment  against,  de  bonit  propriit ;  non- 
liability of  assets  to  seizure.     WilUatnt  T.  Bepea- 
ttaU.—H.  6. 
Affidavit ;  death  of  deponent ;  omission  to  states  in  notice 
of  filing.    Evani  v.  Cooke. — R.  17. 
defective  jurat ;  joint  affidavit  with  single  jurat ; 
taken  before  Conuniasioner  in  Canada,  descrip- 
tion of  Commissioner.     Re  Nixon's  Estate. — 
R.  30. 
supplemental,  in  support  of  conditional  order.     Rt 
Keam. — Mia.  54. 
Appeal  from  Quarter  Sessions ;  power  to  adjourn  to  next 
Assizes.  Hughuv.  O'lloatMO.— Mis.  187.  (Note—* 
The  liberty  given  was  "to  appeal  at  the  next 
Assizes,"  and  it  waa  argued  that  the  appeal  should 
be  heard  at  tbe  Assizes  next  following  the  Q.3. 
See  per  O'Brien,  J.,  Re  Kearte,  8  Ir.  L.  T.  R.  16 ; 
Re  Byrne,  minors,  7  ib.  197). 
Arrangement;   judgment  against  arranging  debtor ;   pay. 
ment  of  costs  in  fuU.    Re  Anon. — R.  8,  27. 
advertiaement  of  sale  of  premises.   Re  J.  N. — Mis.  64. 
debts  barred  by  statute  of  limitations;  proof.    Re 
J.F.B.—Kta.  109. 
Attorney ;  articled  clerk  of,  holding  office  whSe  serving. 
Re  Anon. — Mis.  54. 
striking   off    the   roll    for   misappropriation.      Re 

Anon. — Mis.  93. 
liability  of,  to  make  good  worthless  secoiity.  ifaekett 

V.  BayJM.— Mis.  125. 
privilege  of ;  production  of  documents.    Bankey  r. 

Alexander. — Mis.  136. 
attachment  against  (see  Debton  Act). 

Bankruptcy :  (see  Arrangement.) 

act  of ;  imprisonment  for  non-payment  of  moo^ ; 
arrest  under  Debton  Act,  sea  7.  Re  B,  -tx  p. 
^e»ter.— Mis.  189.  • 

act  of ;  trust  assignment  of  all  property  for  all. 
crediton  ;  estoppel  of  creditor  from  relying  on. 
Re8.—K.ii. 

certificate  of  conformity  ;  failure  to  pay  lOs.  in  £1 ; 
audit  meeting  not  held.    Re  Parker. — Mis.  10l>. 

debt  of  petitioning  creditor  ;  judgment-debt,  costs, 
and  interest.    Re  T.  Irwin. — Mia.  64. 

debt  of  petitioning  creditor ;  non-trader ;  rent  accru- 
ing after,  on  lease  executed  before  the  passing  of 
the  B.  A  Act,  1872.    In  Re  M.—K  84. 

debts,  proof  for;  bill  of  costs,  not  taxed.  Ex  p. 
mcholl.— ma.  93. 

debts,  proof  for;  bills  of  exchange;  prodnction  of, 
on  proof.    Exp.  Jacobs. — Mis.  156. 

debtor's  summons ;  claim  arising  out  of  p'artnenhip 
diaputes  ;  staying  proceedings  without  siscurity. 
Ex  p.  Bowers. — Mis.  71. 

disclaimer  of  lease  by  assignee  in  bankraptcy;  time 
for,  extended.    Re  Boyle. — Mis.  88. 

infimt ;  liability  of,  to  be  made  bankrupt.  Re 
London. — Mis.  115. 

married  manaa ;  liability  of,  to  be  made  bankrupt. 
Exp.  Holland.— Mia.  124. 

reputed  ownenhip ;  goods  bought  when  purchaser 
insolvent.    Re  T.  O'Connor. — Mis.  64. 

restraining  action  ;  debt  incurred  by  fraud.  Re  Bar- 
rett.—Mia.  144. 

trade  assignee,  appointment  of ;  noniinee  having  no 
personal  interest ;  creditor  out  of  the  jurisdic- 
tion.   Re  Bromfield.—iAi».  137. 
Bills  of  Exchange  Act ;  leave  to  defend ;  affidavit  in  reply 
showing  matter  of  replication.    Rowan  v.  White. — 
Mis.  54. 


*  The  numerals  wiOiR.ineflxed  refer  t6  the  iMgM|>f  the  IsiSR  law 
Tixss  BaroKTS.  Tb*  numerals  wtth  Hia.-  pntie^^  refer  to  tkc  i»(ea 
of  tbe  mUccIlaneoua  portion  of  the  Jouma}, 
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Bills  of  Sale  Aot ;  conditiona  to  be  written  on  bill ;  pay- 
ment b;  iniUlments.    Erp.SovUham Mis.  15S. 

Bailding  wciety ;  reanonable  finea.  Se  Tiemey'i  Ettatt, — 
R.  29. 

Carrier ;  breach  of  oootract  to  carry  in  reaaonnlile  time ; 
damages.     ColUer  &  »'•/«  v.  O.   H'.  is  Vf.  Xy.— 
11.24. 
enndition  exempting  from  Hab'lity  for  Ion  of  gooda. 

Ranahan  v.  M.  G.  W.  Ry.-Vi.  34. 
value  of  gooda,  «  hxt  coiixiitutes  within  Carrien'  Act. 
ttotcrop  V.  L.  <fc  r.  if y.— Mill.  83. 
Oonaent  for  judgment ;    blank  date ;    contracting  ont  of 
177  &  178G.  0. 1854.    Arkiftr.  Mayma.—R.  21. 
Coroner;  biineing  prisoners  before.    Se  ManhaU — R.  I  ; 
Jit  Mayinnu  and  Campbell — R.  20;  Se  Claffey— 
R.  20. 

Debtor*  Act :  (see  Bankm|itcy.) 

order  for  payment  by  inatalroents ;  proof  of  means. 

Sturgeon  v.  Rolnnton — R.  1 3  ;  Sommei  v.  Z>ur- 

moy,  ib.  n.  ;  Moore  v.  Gatuten. — Mi".  108. 
order  for   payment  by  iuatslments ;   jnriiidiction  of 

judge  in  Consolidated  Chamber.     (/Vonnell  v. 

Smith.— B.  82. 
airestof  abuconding  defendant ;  prejudice  to  plaintiff 

in  prosecution  of  action.    M'Blain  t.    Weir. — 

E.31. 
anrett  of  absconding  defendant;  delay  in  marking 

judgment;  discharge.  Hettery.  Byrne. — Mis.  88. 
attachment  of  solicitor,  for  non-payment  of  money 

ordered  to  be  paid  in  his  cspanty  of  solicitor. 

Inrt  ir.-B.51. 
arrest  on  dvil-bill  decree  for  debt  contracted  after 

the  Act ;  habeat  eorput.    Se  Ktane. — B.  14. 
substituted  debt ;    new  security  ;  interest  after,  on 

debt    contracted    before    the  Act. — Arhin*  t. 

Magralh.—'R.  21. 
judgment  for  debts  before  and  after  Act;  amend- 
ment   Shaw  V.  Ihmlop. — Mis.  88. 

Xjectmetit  on  title ;  defence,  after  time  for  expired  ;  affi- 
davit of  merits.     Goivan  v.  Nunan. — Mis.  109. 
Election  (Pari.) ;  violation  of  secrecy  of  ballot.     Queen  t. 
Unkla.—R.  88. 
stating  case ;  jurisdiction  of  judge    on    the    rota. 

ffDonel  V.  Tight;  Shiel  v.  Ennii.—U.  42. 
inspection  of  ballot  papers.    Se  Athlone  Petition. — 

Mis.  88. 
abatement  of  petition  on  dissolution  of  Parliament 

Se  Baceter  Petiiim. -ma.  81. 
agents,  unlawful  acts  of ;  liability  of  candidate  for. 

Taunton  Pdition.— Mia.  79. 
particulars;  time  when  to  be  furnished.     Wakf^leld 

Petition.— Mia.  166. 
polling  booth ;  right  of  letnming  offioer  to  ezdnde 
candidate  from.  C^emention  v.  Maton. — Ifis.  166. 

Vee-iluin  grant ;   execution  of,  by  the  master.    S»  parte 
WalA.—R.  87. 

General  orders;  power  to  contract  out  of  operation  of. 
Ariin$  v.  Magrath — K.  21. 

Interest ;  charging  interest  upon.  ^rUns  v.  Magrath, — 
R.  21. 

Judgment,  setting  at'ide ;  writ  served  on  agent,  but  not 
forwarded.    Pirn  v.  Sheehan. — Mis.  108. 
final,   marked  for  anliqoidated  demand ;    interest 
Minon  r.  Pumt.— Mis.  108. 

laand  Act,  1870 ;  lease  for  lives  renewable ;  compensation 

for    improvements ;    head    landlord    liable    for ; 

measure  of   compensation.      Comeiford  v,   Sata- 

rty.—R.  26. 

lease  executed  after  the  passing  of  the  Aot ;  covenant 

to  pay  rent  "over  and  above  all  taxes,  ebaiges, 

and  impositions ; "  effect  o^  w  to  eoonty 

Bely  T.  Kennedy.— JL  26. 


agricultural  or  pastoral  tenancy ;  notice  to  quit ; 
stamp.     Spunham  v.  Walth. — K.  27. 

•dmini«tration  limited  to  purposes  of  the  Act ;  ap- 
pointment of  administratrix.  Kavanagk  r. 
Power. — R,  88." 

stranger  treated  as  tenant ;  compensation  for  dis- 
turbance ;  amount  lodged  in  Goort ;  estoppel. 
Cheeveri  v.  Morgan. — K.  38. 

town-parks ;  notice  to  quit ;  stamp.   TVutteee  of  hard 

KilmortyY,  ^ntieriDn Mis.  109. 

Licensing  Act ;  bona  fide  trovellers.    Anon. — Mis.  81. 

BCagistrates ;  jurisdiction  onsted  by'  qoestion  of  title.    Jt. 
V.  Jt.  of  DonegaL—Mn.  136. 
dismiss  by,  without  prejudice;  sommons  under  tit* 
BaUot  Act    Quern  v.  OnlcUi.—lii.  88. 
Married  woman  ;  examination  of,  by  CommissioBcr.    Re 

Cramford  ajad  Blakdy  ACote.— U.  1 7. 
Married  Women's   Prop.   Aot;    husband   tenant  of,   and 
resident  in  house  where  wife  carries  on  business. 
Comick  V.  Xaporte.— Mis.  28. 
non-liability  of  married  woman  to  be  sued  ;  canyimt 
on  business  apart  fram  husband.    M'Gottm  v. 
iftniey.— Mis.  41. 
legacy  bequeathed  to  wife  before  marriage ;  separate 
use. — Lanet.  Oakee. — Mis.  116. 
Maiiter  and  servant;  injory  to  servant  ^  negIig«Me  of 
fvllow-servant     U.  P.  By.  v.  Art— Hit,  167  ; 
V.  W.  U.  P.  Co.  V.  M'Oue.-Mia.  168. 

Negligence  :  (see  Carrier ;  Master  and  Servant) 
Notice  (see  Specific  Performance.) 

Production  of  documents  ;  privilege ;  solicitor.    Saniey  v. 
^^rxoncier.— Mis.  136. 

Railway  Company  :  (see  Carrier). 

Remitting  action  to  inferior  court ;  pUdntiff  resident  abroad. 
Ctarhe  v.  ^eOni^.— Mis.  64. 
scandalous  matter  in  affidavits.     ffDriteM  v.  JIaek- 

well.— Mia.  64. 
vimble  means.     Ennie  v.  Murphy.— 'Mia.  89. 
unliquidated  damages  ;  power  of  appeaL     Walak  v. 
M'Maniu—UiB.  100. 

breach  of  promise  of  marriage.    Oudden  v.  ffSrien 

Mis.  89. 
V  hare  question  of  forgery  raised.   Hadcet  v.  M'NeX. — 

.  Mis.  89. 
where  question  of  fotgery  raised  ;  no  means  of 
recovering  under  decree  against  defendant. 
PUtnagan  v.  IFatsoit.— Mis.  64.  (Note.— There 
was  a  question  of  forgery  raised  in  this  oaae^  an  i 
it  was  etuety  aa  that  ground  the  motion  was 
refused.) 

Security  for  costs  ;  defendant  in  interpleader.    Orehaaa  v. 
Kammagk. — R.  8. 
notwithstanding  Judgments  Extension  Act.    Thoma* 
V.  Cox — R.  62 ;  Baebuim  v.  Andreiet. — Mis.  81 . 
alter  defence  filed ;  special  circumstances.     Oatei  v. 

Caraher, — Mis.  64. 
after  extension  of  time  to  plead.    Oatei  v.  OuOcten. — 

Mis.  64. 
\fj  married  woman,  suing  by  next  friend.    Savage  r. 
/ama.— Mis.  88. 
Specific  performance;  parol  agreement ;  part  perfbrmanoe. 
Paul  and  Stoker  y.  GtUman  and  Potter.— R.  9. 
constructive  notice  to  purchaser  of  tenancy.     Car- 
roU  V.  KeayM.—R.  47. 
Snl^Ksna  to  witness  ont  of  jurisdiction  ;  power  of  Courts  of 
Equity  to  issue.    Undtnoood  v.  Dairacalt. — Mis.  64. 
Sabstitotion  of  service ;  serving  defendant  in  person  out  of  the 
jurisdiction.    Reede  and  Goodman  v.  Pipon. — R.  18. 
by  regutered  letter.    Barrett  v.  M'lfaght — Mis.  64. 
where  part  of  cause  of  action  arises  in  jurisdiction. 
Madcen  v.  Elite.— Mia.  88. 
Surrender  by  operation  of  law ;  aeoeptance  of  ndnoed  rent 
by  landlord.    BocKe  v.  Sod>«.—JL  7. 

Venue,  change  oiF;  delay  in  allying  for.    JBiaffnty  v.  Xit- 
won.— Mis.  187. 
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DUBLIN  METROPOLITAN  POLICE  COURT. 

(BafoTtt  Mb.  Wooomok.) 

Mwdi  27, 1SJi.—Tk*  Liemting  Aet—Bona  fiie  TravA- 
Un—OmM»  of  proof . 

In  this  emsa  Mr.  Cantwell,  proprietor  of  the  Star  and 
Garter  Hotel  and  Reetaiirant,  16,  D'Olier-ctreot,  waa 
aamaioDed  for  having,  as  alleged,  violated  the  provisions  of 
xetion  78  of  the  Lioensing  Act,  8fi  ft  36  Vict,  c.  94,  by 
kf«|>Tng  his  premises  open  for  the  sale  of  liquor  at  prohibitea 
haan  on  Sanday,  the  S2nd  of  Febmary. 

•Momnt  appeared  for  the  defence.  Jodgment  was  post- 
ptmed,    and    now    Mr.  Woodlock    gave  his   dedsion  as 

.  In  this  case  the  evidenoe  given,  on  the  part  of  the  prose- 
•bUqb,  wm  to  the  affect  that,  at  a  quarter  to  12  o'clmdc  at 
sight,  Police-seigeant  14  B  observed  two  persons  enter  the 
<Vifmid«nt's  place,  and  he  (the  constable)  having  gained 
admittsooe,  foend  seated  at  several  tables  ia  a  room 
aboat  twenty  six  persons,  with  drink  before  them.  The 
defandsmt  told  him  that  the  persons  were  all  travellers 
<ar  lodgers.  The  sergeant  then  left  the  hoose,  bnt  iratched 
H.  nntil  near  1  o'dook ;  daring  that  time  he  saw  sixteen 
people  leave  the  honse.  The  defence  was  that  there  were 
thirteen  beds  in  the  hoose  that  night,  eleven  of  which  were 
occupied  by  some  of  the  person*  whom  the  sergeant  had 
seen  in  the  house,  and  that  the  others  were  believed  by  the 
defendant  to  he  honafdt  travellers,  ioasmucb  as  the  house 
waa  always  closed  on  week  dajrs  at  a  quarter  to  11 
•'eloek,  and  on  Sundays  before  9  o'clock,  and  from  that 
time  the  porter  was  stationed  at  the  door,  and  no  person 
who  knocked  was  admitted  nnlera  he  was  a  lodger  or 
declared  himself  a  ft^na  fi,dt  traveller.  Many  persons  Iiad 
been  refiiaed  admittance  when  they  had  not  given  a  proper 
•cooont  of  themselves,  showing  that  they  were  tniTellets. 
From  the  evidence  it  appeared  that  six  of  the  persons,  who 
en  the  night  in  qaestion  were  in  defendant's  establishment, 
were  persons  who  might  fairly  be  deemed  travellers  within 
the  meaning  of  the  decisions  upon  that  subject;  eleven 
woe  k>dgerti  in  the  lioase  ;  but  as  to  the  remainder  of  the 
^naXf-mx.,  there  was  not  any  evidence  to  show  what  they 
•etoally  were.  As  to  those  the  case  stands  in  this  way : — 
Mr.  Cutwell  swore  that  he  took  every  precaution  to  pre. 
vent  the  admission  of  any  bnt  ioNa  jSde  travellers,  and  he 
bdienred  that  these  nine  persons  were  travellers  ;  and  1  rely 
on  every  word  that  Mr,  Cantwell  has  stated.  Mr.  Cant- 
veU's  eondoct  was  undoubtedly  hann  fdt,  and  the  point 
amply  comes  to  this — whether  these  precautions  and  the 
iena  fidt  belief  entertained  by  Mr.  Cantwell  constitute 
■offioient  defence  for  him.  Now,  I  waa  referred,  in  the 
firat  plaee,  to  a  number  of  eases  establishing  that  the  onus 
of  provii^  that  persons  found  drinking  were  not  travellers 
See  upon  the  proeecutor  ;  but,  as  to  those  cases  it  is  sufB- 
eieBt  to  say  that  they  were  decided,  not  upon  the  Licensing 
Act  of  1872,  but  npon  an  earlier  statute  ;  and  with  respect 
to  tlie  lacoismg  Act  of  1872,  the  Court  of  Queen's  Bench 
in  England,  in  RabaU,  appellant,  Humpkreyi,  respondent 
<lAir  Bep.  8,  Q.  B.  488),  has  decided  expressly  that  the 
harden  of  proof  in  these  cases  lies  upon  the  defendant. 
The  offence  under  the  present  Act  consists  in  the  being 
at  all  open  for  sale  at  the  prohibited  hour.  It  is  for  the 
defendant  to  bring  himself  within  the  provision  in  the  sta- 
tnte  by  ahowing  that  bis  customers  belonged  to  one  of  the 
taro  claaaes  of  Itidgers  or  travellers.  In  the  same  case  of 
JtobtrU  ▼.  Ilttmpkregt  the  point  was  raisoi,  algo>  whidh  has 
J>een  raisr  d  hrre,  as  to  the  effect  of  the  defendant's  bona 
fide  brlitf  that  the  persons  to  whom  he  supplied  drink  were 
tisvdlcrs.  The  Court  there  did  not  dedda  th«t  point, 
beeaoae  in  the  case  stated  there  was  no  express  finding  by 
the  magistrates  as  to  the  defendant's  belief,  and  Uie  ease 
waa  remitted  to  the  magistrates  for  a  finding  on  that  point 
And  the  question  being  thos,  to  some  extent,  open,  it  de- 
volve* opon  me  to  give  a  deci»ion  upon  it.  I  feel  myself 
beond  to  decide  it  against  the  defendant  The  Act  of  Par- 
Kanent  makes  an  exception  in  favour  of  lodgers  snd  of 
lona  fdt  travellers — not  of  those  whom  the  innkeeper  be- 
lieves to  be  ftpiia  fidn  travellers.  The  case  of  Sobertt  v. 
Jitatphrtg*  eatabluhes  that  the  burden  of  proof  tluit  the 
-(•rtisa  an  tnvcUers  (not  ths)  the  iukeeper  believes  tbMn 


to  be  so)  lies  npon  the  defendant  In  addition  to  the  plain  • 
words  of  the  statute,  I  cannot  shnt  my  eyes  to  this,  that 
though  the  point  was  not  expressly  decided  in  Sobertt  v.. 
ffuMp/trtyi,  stil^  two  out  of  the  three  .Tudges.  in  that  case, 
Blackburn,  J.,  and  Archibald,  J.,  expressed  their  opinion 
strongly  that  nothing  bnt  positive  proof  that  the  parties 
aetiuuly  trere  tntvellers  would  exonerate  the  defendant, 
In  fact,  the  matter  stands  shortly  thus.  It  lay  anon 
Mr.  Cantwell  to  prove— which  he  had  not  proved — that 
the  eight  or  nine  persons  alluded  to  were  boiM  fide  tra-. 
vellers.  The  Court  knows  nothing  of  them,  and  1  cannot 
take  npon  mjself  to  decide  upon  simply  the  belief  of 
the  defendant,  and  must,  aoconiingly,  rule  against  him. 
It  has  been  submitted  that  in  England,  under  the  li- 
censing Act,  any  person  who  falsely  represents  bimsetf 
to  be  a  traveller  is  liable  to  a  penalty  of  £6,  aud  that  this 
did  not  apply  to  Ireland,  whilst  the  licensed  person  lies 
nnder  the  hardship  of  a  prospective  indictment  if  he  refuses 
refreshments  to  one  calling  himself  a  traveller.  No  doubt, 
that  is  an  anomaly  in  the  law  wiiich  it  would  be  desirable 
to  have  considered  in  any  amendment  which  may  be  here-, 
after  made.  At  present  I  must  act  on  the  law  as  I  find  it^ 
but  I  shall  only  impose  the  mitigated  penalty  of  20s., 
because  I  think  the  defendant  acted  in  good  faith,  and  with 
a  desire  of  keeping  within  the  law ;  I  will  direct  the  conviction 
not  to  be  endors^  upon  the  licence ;  and,  if  the  defendamt 
desires,  I  shall  willingly  state  a  case  for  a  Superior  Court, 
in  which  I  will  find  expressly  that  he  bona  fide  believed  the' 
nine  parties  in  qaestion  to  l>e  travellers,  though  there  waa. 
no  evidence  of  their  being  so  in  fact 


THE  LATE  SIR  W.  H.  BODKIN. 

Our  readers  will  learn  with  regret  the  death  of  Sir  W. 
H.  Bodkin,  which  occurred  on  March  26.  The  late  Sir 
WnUam,  who  was  descended  from  an  andent  Irish  family  of 
the  County  Gslway,  was  bom  in  the  year  1791,  was  called 
to  the  bar  by  the  Honourable  Sudety  of  Gray's  Inn  in  1826, 
and  for  several  yean  went  the  Home  Circuit,  practising 
largely  in  criminal  matters  at  the  Middlesex,  Westminster, 
and  Kentish  Sessions,  and  also  at  the  Central  Criminal  Court. 
He  also  held  for  several  years  the  Recordership  of  Dover. 
In  1841  he  was  returned  to  Parliament  in  the  Conservative 
interest,  as  the  colleague  of  Mr.  J.  Stoddart  Douglas,  in  the 
representation  of  fiodiester,  defeating  Lord  Mdgund  (now 
Earl  of  Minto)  by  the  narrow  majority  of  two  votes. 

The  deceased  gentleman  was  a  bencher  of  Grab's  Inn, 
and  a  Deputy  Lieutenant  of  Middles.;!,  and  received  the 
honour  of  knighthood  in  1867. 

His  colleKgne,  Mr.  Serjeant  Cox,  in  the  Second  Court 
of  the  Middlesex  SessioDS,  said,  in  reference  tu  the  death 
of  Sir  William  Bodkin  -.—It  is  my  painful  duty  to  announce 
to  yon  the  death  of  Sir  William  Bodkin.  I  cannot  do  so 
without  expressing  what,  I  am  sure,  will  be  the  fading  of 
all  who  are  connected  with  this  Court,  that  an  admirable 
judge  and  a  most  excellent  man  has  departed  from  among 
ns.  Sir  William  Bodkin  was  unrivalled  in  all  that  is  re- 
quired by  a  criminal  jadg&  He  had  almost  by  intuition 
uie  faculty  of  seeing  at  a  glance  into  the  heart  of  a  case— 
discerning  the  very  |>oint  at  issue,  estimatiog  the  various 
degrees  of  guilt,  and  properly  apportioning  punishment  to 
crime.  He  tempered  justice  with  mercy,  and  combined 
kindness  with  firmness.  During  the  five  yean  that  I  wm 
so  intimately  associated  with  him  in  the  duties  of  th''* 
Coort,  I  found  him  ^way»  rewly  and  pleased  to  give  r  • 
Uie  help  of  his  long  experience,  and  I  am  indebted  to  hlu 
for  whatever  knovtledge  I  may  have  acquired  of  the  tlutits 
of  a  judge.  I  witnesmd  the  tir>t  appriiach  of  his  terrible 
malady  ;  he  knew  from  the  beginning  the  fatal  end,  but  he 
spoke  of  it  with  resignation,  and  it  scarcdy  seenieil  to  affect 
his  usual  cheerfulness.  I  am  informed  tliat  to  the  last  he 
endured  his  feurfol  sufferings  with  the  pntience  and  resig- 
nation of  a  Christian  as  the  will  of  God,  and  that  he  died, 
as  he  had  lived,  without  an  enemy  and  at  peace  with  all  the 
world.  He  was  ever  to  me  a  kind  and  faithful  friend, 
and  I  oould  not  make  the  sad  announcement  of  his  ileatk 
without  giving  this  expression  to  the  emo.ions  that  fill  ntf. 
mind. 

Mr.  Montagu  Williams,  the  senior  member  of  the-  bar 
who  «  as  pr«s<  nt  in  this  Coart,  in  a  few  wdl-chosen  phra!«s. 
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wcpmiaed  the  reapeat  md  adiuintion  which  the  decease  </ 
Mnitant-jndge  had  inapired  in  the  inindt  of  thow)  who,  like 
himxelf,  hiul  kaown  him  long  both  a8  a  judge  and  as  a 
private  Mend. 


CHA31GB  OP  LIBEL  AGAIKST  ME.  PLIMSOLL. 

The  action  broaght  by  Meaara.  Haughton  And  Smith,  of 
liTerpool,  against  Mr.  Plimsoll,  M.P.,  for  libel,  wag  tried 
on  Tueada;  at  the  Liverpool  Aasizeg,  before  Mr.  Baron 
Amphlett.  The  case  fur  the  plaintiffs  was  stated  by  Mr. 
RllMell,  Q.C.  The  alleged  libel  was  contained  in  an  ap- 
pendix to  "  Ship  Ahoy,"  the  Christmas  number  of  Once  a 
Week,  the  matter  published  purporting  to  be  extracts  from 
Mr.  Robins's  evidence  before  the  Uoyal  Commission  a«  to 
the  loss  of  the  Satellite,  a  vessel  owned  by  the  plaintiflk 
The  contention  now  was  that  the  venion  of  Mr.  Robins's 
evidence  given  in  this  appendix  was  grossly  garbled,  and 
tiiat  the  effect  was  highly  injurious  to  the  plaiDti&,  inas- 
mocb  as  the  extracts  given  conveyed  the  idea  that  the 
'Vessel  had  been  sent  to  sea  in  an  anseaworthy  condition 
wflfally,  and  in  order  to  secure  a  profit  to  the  plaintifi. 
Counsel  for  the  plaintiffs  ai^ed  that,  however  excellent 
might  be  the  general  or  special  objects  of  Mr,  Plimsoll,  be 
Was  not  justified  in  using  means  to  promote  them  which 
ttoded  to  injure  men  qoite  as  honourable  and  pure  as 
Umself. 

After  hearing  evidence  the  Judge  said  that  the  qaeslion 
whether  the  publication  was  bona  Jide  and  without  malice 
was  one  for  the  jury.  The  evidence  having  shown  that  the 
vessel  was  practically  seaworthy,  and  the  loss  nnpreventible 
by  human  fore^sight,  he  suggested  that  it  would  be  handsome 
and  proper  on  the  part  of  Mr.  Plimsoll  to  express  r^ret 
that  he  bad  formed  a  wrong  impression  on  the  subject,  Mr. 
Bolker  said  he  did  not  dispute  that  the  vessel  was  seaworthy, 
•Iter  the  evidence  adduced.  The  result  of  an  apology,  | 
however,  w%>nld  be  that  Mr.  Plimsoll  would  be  required  to 
pay  all  the  costs  of  the  litigation.  Mr.  Russell  then 
reviewed  the  evidence  for  the  plaintiffs.  Mr.  Holker,  in 
addressing  the  jury  for  the  delence,  protested  against  Mr. 
FlimsoU  being  expected  to  fall  down  on  his  knees  and 
apologise.  The  learned  Counsel  warmly  vindicated  the 
purity  and  sincerity  of  the  hun.  gentleman's  motives  and 
action.  The  Judge,  in  summing  up,  said  that  the  report  of 
the  Royal  Commissioners  was,  in  his  opinion,  a  Parbamen- 
tary  paper  within  tbe  meaning  of  the  Act^  ami  on  that 
point  the  jury  could  not  find  for  the  plaintiffs  without  being 
satisfied  that  the  publication  by  the  defendant  was  not  bona 
fde  and  without  malice.  The  jury  found  for  the  defendant, 
coupled  with  an  expression  of  regret  that  plaintiffs  should 
have  been  compelled  to  bring  the  action. 


We  have  yet  hopes,  for  the  credit  of  tbe  Knglish  people, 
that  their  enthusiasm  in  the  cause  will  not  pass  sway 
without  leaving  upon  the  Statute-book  some  measure  ade- 
quate to  prevent  the  wnste  of  human  life,  tbe  fact  of  which 
Mr.  Plimsoll  has  established. 


We  are  very  glad  to  learn  that  Mr.  Plimsoll  has  been 
acquitted  by  a  Liverpool  jury.  His  offence,  if  offence  it 
was,  was  of  the  most  venial  kind.  In  the  Christmas  number 
ni  Once  a  Week,  he  made  some  remaiks  on  his  own  subject 
of  Unseaworthy  Ships,  and  he  mentioned  the  case  of  the 
SattUiU,  a  vessel  which  he  alleged  was  sent  to  sea  by  the 
owners,  Messrs,  Hnughtim  and  tjmith,  in  an  unseaworthy 
condition.  His  authority  for  the  statement  was  tbe  evidence 
given  by  Mr.  Robins  belore  the  Royal  Cummijsion.  There 
can  lie  no  doubt  that  Mr.  Rubins  was  misinformed.  The 
«arveyon  of  the  American  Lloyd's  gave  the  ship  a  good 
jiharacter,  and  we  may  assume  that  Mr.  Robina  spuke  from 
hearsay.  Still,  in  citing  him,  Mr.  Plimsoll  was  merely 
retailing  the  contents  of  a  docimient  which  had  been  printed 
by  order  of  the  House  of  Commons,  and  which  was,  there- 
fore, privileged.  Students  of  constitutional  history  will 
.rmnember  the  famous  battle  between  the  Court  of  Queen's 
fBencb,  in  Lord  Denman's  time,  and  the  House  of  Commons, 
and  will  recollect  that  to  put  an  end  to  the  difficulties  which 
arose  out  of  StockdcUe  v.  Haniard,  there  was  passed,  at  tbe 
instance  of  Earl  Russell,  an  Act  making  privileged  what 
was  printed  by  the  orders  of  the  House.  It  is  under  cover 
and  by  virtue  of  this  Act  that  Mr.  Plimsoll  escapes.  We 
must  own  that  in  the  course  of  this  agitation  he  has  been 
not  too  careful  about  the  acennicy  of  his  statements.  Bat 
it  is  right  to  add  that  he,  more  than  any  reformer,  baa  been 
,tbe  victim  of  actions^  m<'St  of  which  have  luckily  failed. 


PROPOSED  IRISH  LEGISLATION. 
In  tiie  House  of  Commons  thirteen  bills  have  been  intio- 
dnced  relating  exclusively  to  Irish  matters: — 1,  by  Mr. 
Nolan,  to  amend  the  Landlord  and  Tenant  (Ireland)  Act, 
1870;  2,  by  Sir  John  Uray,  to  amend  the  same  Act  with  a 
view  to  fadlitate  the  acqnisition  of  property  in  land,  in  fee 
and  in  fee  farm,  by  tenants  in  Ireland;  3,  by  Mr.  P.  J. 
Smyth,  to  assimilate  the  law  of  Ireland  respecting  pnhlie 
meetings  to  that  of  England;  4,  by  Mr,  Sullivan,  to  reliwe 
traders  in  intoxicating  Liquors  in  Ireland  from  cartaia 
restrictions  in  carrying  on  their  trade ;  £,  by  Mr.  Butt,  to 
extend  to  municipal  corpoimtions  in  Ireland  certun  privi- 
leges now  exercised  and  enjoyed  by  mnnieipal  oorporations 
in  England;  6,  by  Mr.  Bryan,  to  assimilate  the  borough 
franchise  in  Ireland  to  that  in  England ;  7,  by  Mr.  Bntt,  t» 
assimilate  the  law  regulating  the  mnnieipal  franchise  in 
Ireland  to  that  regulating  it  in  England;  8,  by  Visoonnt 
Criofaton,  to  alter  tbe  shooting  season  for  grouse  and  certain 
other  game  birds  in  Ireland ;  9,  by  Mr.  R,  Smyth,  to 
prevent  tbe  sale  of  spirituous  liquors  in  public-houses  on 
tiunday  in  Ireland ;  10,  by  Mr.  Vance,  to  amend  the  Uws 
relating  to  the  appointment,  duties,  and  payment  of  oounty 
coroners  and  expenses  of  inquests  in  Ireland ;  II,  by  Sir 
Michael  Hicks  Beach,  to  amend  the  Acts  relating  to  cattl* 
disease  in  Ireland  ;  12,  to  amend  the  law  relating  to  public 
health  in  Ireland ;  and  13,  by  Mr;  O'Shau^meaay,  ta 
aaaimilate  the  law  for  the  relief  of  the  poor  in  Ireland  to 
that  of  England  by  substituting  nnion  rating  for  the  present 
system  of  ntiog  by  electoral  divisions.  Two  of  the  fore- 
going measures  are  introduced  by  the  Government.  Theea 
thirteen  bills  form  about  one-fifth  of  the  whole  namber  of 
measures  l.-iiil  before  the  House  of  Commons  during  tha 
present  session.  We  onght  not  to  omit  mention  of  tli* 
Select  Committee  appointed  on  the  motion  of  Mr.  Braan, 
to  inquire  and  report  on  the  working  of  the  Irish  jury 
system. 

THE  LORD  CHIEF  JUSTICE  OF  ENGLAND 

AND  MR.  WHALLEY, 
Tbe  following  is  the  text  of  the  Report  from  the  Select 
Committee  un  Privilege,  to  whom  was  referred  the  letter  at 
the  Lord  Chief  Justice  of  England  to  Mr.  Speaker, 
informing  the  Housj  of  Commons  of  the  commitment  of 
Mr.  Wballey  for  contempt  of  Cuort  :— 

"  1,  Your  Committee  have  had  before  them  two  orders 
made  by  the  Court  of  Queen's  Bench  in  the  Queen  vemu 
Castro,  with  tbe  affidavits  and  exhibits  upon  which  snch 
orders  were  founded,  tbe  first  dated  the  21st  of  January, 
1874,  and  the  second  dated  the  23rd  of  January,  in  th« 
same  year, 

"2.  By  the  first  of  these  orders  Mr.  George  Hsmmond 
Whalley,  then  and  no  w  one  of  the  Members  for  Feterborongh 
was  ordered  to  attend  the  Court  of  Queen's  Bench  to  answer 
for  his  contempt  in  writing  a  certain  letter  and  statement^ 
which  was  printed  and  published  in  the  newqMiper  callad 
the  DitUy  Nem  of  the  2l8t  of  January,  1874, 

"  8.  By  the  second  of  these  orders  Mr,  George  Hammond 
Whalley  was  adjudged  to  be  guilty  of  contempt  in  having 
written  such  letter  and  statement,  and  it  was  thereupon 
ordered  that  he  should  for  snch  contempt  pay  a  fine  to  the 
Queen  of  £2fi0,  and  be  imprisoned  in  Her  Majesty's  gaol 
at  Holloway  until  such  fine  be  paid.  These  orders,  and 
tbe  affidavits  and  exhibits  upon  which  they  are  founded, 
•re  printed  in  the  Appendix, 

"  4.  Your  Committee,  having  bad  such  orders  and  affidavits 
proved  before  them,  proceeded  to  afford  to  Mr.  George 
Hammond  Whalley  an  opportunity  of  making  such  observa- 
tions on  the  matters  referred  to  them  as  he  might  desire  to 
offer. 

"  5.  Mr.  George  Hammond  Whalley  has  pot  in  a  wiitt«n 
statement,  parts  of  which  appear  to  your  Committee  to  be 
irrelevant  to  the  specific  olgoct  of  the  present  inquiry ;  but 
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jffox  Committee  consider  that  it  would  not  be  expedient  to 
emit  any  portion  of  what  he  deemed  ewential  to  lay  before 
them. 

"  6.  Under  all  the  dicnmBtanoas  of  the  case,  your  Com- 
mittee are  of  opinion  that  the  matter*  referred  to  them  do 
not  demand  the  farther  attention  of  the  Hooae. 

"7.  And  your  Committee  aUo  desire  to  express  their 
apinion  that  the  Lord  Chief  Jostice  fulfilled  his  duty  in 
infonning  the  House  of  the  fact  that  a  member  of  the 
Hooae  of  Commons  had  been  imprisoned  by  the  Court  of 
Queen's  Bench." 

The  Report,  with  minutes  of  evidence,  was  ordered  to  lie 
upon  the  table,  and  to  be  printed. 


THE  COURT  OF  BANKRUPTCY,  IRELAND. 


An&r  Stgulatinff  Feet  to  he  taken  mmdtr  Hit  Bembrupteg, 
IrtUmd,  Awtendment  Act,  1872. 

We,  the  Right  Honorable  Sir  Joseph  Nafisb,  Baronet, 
the  Bight  Honorable  Jahxs  A.  Lawboit,  and  William 
BriooxB,  Master  in  Chancery,  the  Lords  CommlsaioneTS  for 
the  custody  of  the  Great  Seal  of  Ireland,  do,  by  virtue  of 
the  powers  vested  in  us  by  the  "Bankmptcy  (Ireland) 
Amendment  Act,  1872,"  prescribe  that  the  Scale  of  Fees 
hereto  annexed  shall  be  the  Scale  of  Fees  to  be  charged  for 
■ny  business  done  by  the  Court  of  Bankruptcy  in  Ireland, 
«ir  by  any  Officer  thereof,  or  by  any  Chairmnn  of  Quarter 
Sesaionti,  or  any  Clerk  of  the  Peace  in  Ireland,  undtr  the 
**  Irish  Bankrupt  and  Insolvent  Act,  1857,"  as  amended  by 
the  "Bankruptcy  (Ireland)  Amendment  Act,  1872,"  or 
nnder  the  said  "  Bankniptoy  (Ireland)  Amendment  Act, 
1872  ;"  and  tliat  snch  Scale  of  Fees  shall  be  substituted  for 
the  Stamp  Duties  in  lieu  of  Fees  mentioned  and  enumerated 
in  the 'Schedule  Z,  annexed  to  the  said  "Irish  Bankrupt 
and  Insolvent  Act,  1857,"  which  are  hereby  abolished  as  to 
aU  proceedings  in  any  matter  of  Bankruptoy  or  Arrange- 
'nent  commenced  on  or  after  the  1st  day  of  April,  1874. 

Provided  that  the  Fee  of  l^d.  for  each  folio  of  every 
Office  copy  shall  be  taken  in  respect  of  all  copies  of  all  pro- 
eeedings  uf  Kecnrd.  whether  in  Bankruptcy,  Arrangemrnt, 
or  Insolvency,  in  the  Court  of  Bankruptcy,  which  shall  be 
made  on  aod  after  the  said  1st  day  of  April,  187  i. 


£    B.  d. 

2    0  0 

2    0  0 

10  0 

0    6  0 


Tabu  A. 

1.  Every  Petition  of  Bankruptcy, 

2.  Every  Petition  of  Arrangement, 

8.  Every  Debtor's  Summon*, 
i.  Every  Bond,  with  or  without  Sureties, 
5.  Every  Sabposna  or  Summons  other  than  a 

Debtor's  Summons,         •  •  -      0    1     0 

9.  Every  Requisition  for  Search  by  any  per- 

son other  than  the  Bankrupt,  Arran^ng 
Debtor,  Assignee,  or  Trustee  in  the 
matter,    -  •  -  -      0    1    0 

7.  On  every  Account  of  the  Assignees,  and  on 

every  certified  Statement  of  Aoooonta  by 
a  TVnstee,  Stamps  denoting  a  Duty  of 
10*.  on  each  £26,  or  fractional  part  of 
£25  of  the  groas  amount  of  assets  (other 
tiun  the  proceeds  of  the  sale  of  any  part 
of  the  Estate  the  subject  of  any  Mort- 
gage, Charge^  or  lien,  sold  at  the  in- 
•tanoe  of  the  Mortgagee)  realized  or 
brought  to  credit  up  to  jCSOO,  and 
Stamps  denoting  a  Duty  of  6s.  on  each 
£100,  or  fractional  part  of  £100  of  the 
groM  amount  of  such  assets  realised  or 
brought  to  credit  over  and  above  the 
■urn  of  £500. 

8.  On  the  Account  of  the  Assignee*  m  eterj 

AnangcmeDt  by  a  DeMor  with  bu 
Ci»dttar%  and  in  every  compontion  after 
Baokmptoy,  Stamps  denotiiig  a  Duty  of 
10*.  on  eaich  £26,  or  fractional  part  of 
£26  of  the  gioa*  amount  of  an»ts  (other 
than  the  pmeeds  of  the  *ale  of  any  part 
ef  the-Eetote  the  subject  of  ai^ -Mort- 


gage, Charge,  or  lien,  sold  at  the  in- 
stance of  the  Mortgagee)  realised  or 
brought  to  credit,  or  the  groas  amount  of 
the  composition  whether  in  Arrange- 
ment or  after  Bankmptcy  up  to  £500, 
aod  Stamps  denoting  a  Duty  of  6s.  on 
each  £100,  or  fractional  part  of  £100,  of 
the  gross  amount  of  assets,  realiasd  or 
brought  to  credit,  or  the  amount  of  soch 
composition  over  and  above  the  sum  of 
£500. 
9.  On  the  certified  Statement  of  Aooounts  by  a 
Trustee,  or  on  tlie  Instrument  containing 
the  terms  of  a  Composition,  or  General 
Scheme  of  Settlement  of  the  aSairs  of  a 
Bankrupt,  submitted  for  the  approval  of  • 

tiie  Court  pursuant  to  the  102na  Section 
of  the  Act  of  1872,  Stamps  denoting  a 
Duty  of  10s.  on  each  £25,  or  fractional 
part  of  £26  of  the  gross  amount  of  assets 
reslized  or  brought  to  credit,  or  of  the 
amount  of  such  composition  up  to  £500, 
and  Stamps  denoting  a  Duty  of  6s.  on 
each  £100,  or  fractional  part  of  £100  of 
the  gross  amount  of  such  assets,  or  of 
such  composition  over  and  above  iba  sum 
of  £500. 

10.  On  the  Account  of  the  Official  Assignee,  or 

of  the  Trustee,  for  the  proceeds  of  the 
sale  of  any  part  of  the  Estate  or  Effects 
of  the  Bankrupt  or  Arranging  Debtor, 
the  subject  of  any  Mortgage,  Charge,  or 
Lien,  sold  under  the  directions  of  the 
Court  at  the  instance  of  the  Mortgagee, 
Stamps  denoting  a  Dnty  of  6b.  on  each 
£100,  or  fractional  part  of  £100  of  the 
gross  amount  produced  by  such  sale. 
The  duty  in  any  of  the  foregoing  oases  shall  be  the  first 
charge  upon  any  amount  realized  or  brought  to  credit,  but 
shall  not  in  any  case  exceed  the  sum  of  £50;   and  the 
proper  Dnty  shall  in  the  ease  of  a  composition,  whether  in 
Arrangement  or  after  Bankruptcy,  be  payable  and  paid  by 
the  peraou  making  the  composition,  over  and  above  the 
same.  _____ 

Tabu  B.  £    a.    d. 

11.  Every  office  copy,  each  folio  of  72  words, 

or  fractional  part  of  a  folio,  0    0     1| 

12.  To  the  Clerk  of  the  Peace  on  every  Order 

referring  all  or  any  part  of  the  proceed- 
ingii  in  a  Bankruptcy  to  the  Chairman 
of  Qusrtrr  Sessiions,  under  the  Slst 
section  of  the  Act  of  1872,      -  0  10    0 

Dated  this  20th  day  of  March,  1874. 

JosBPH  Napub,  O.S. 
Jamib  a.  Law80>,  C.S. 
WuxLAM  Brooks,  as. 

We,  the  nndetsigned  Lords  Commissioners  of  Her 
Majesty's  Treasury,  do  hereby  sanction  the  foregoing  Scale 
of  Fees,  and  do  direct  that  the  Fees  to  be  taken  by  Stamps 
shall  be  those  in  Table  A,  and  that  the  Fees  mentioned  m 
Table  B  shall  be  taken  in  money;  the  Fee  No.  11  to  be 
collected  and  accounted  for  in  such  manner  as.the  Treasarr 
shall  direct,  and  the  Fee  No.  12  to  be  received  by  the  Clerk 
of  the  Peace  and  retained  by  him  for  his  own  use. 

We  further  direct  that  the  Fees  Nos.  1,  2,  8,  4,  6,  and  6, 
in  Table  A,  shaU  he  taken  by  impressed  stam]>8,  and  the 
Fees  Nos.  7,  8,  9,  and  10,  shall  be  taken  by  adhesive  stamps. 

And  we  fhrtiier  direct  that  the  Stamps  shall  be  impreseed 
or  affixed  or  the  money  paid  in  respeot  of  every  Fee  before 
the  proceeding  is  had  in  respect  of  wUoh  the  fee  is  payable, 
and  that  theduuge  to  be  made  l^  the  Dublin  GazetU  for  the 
insertion  of  each  Notice  directed  by  the  Acts  of  1867  or 
1872,  or  by  the  General  Orders,  shall  be  Seven  Shilling* 
and  Sixpence. 

Ddted  the  2Srd  day  of  M«reb,  1874. 

J.  D.  H.  SvnaxBKim. 
ICabOR. 
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DEBTS  PBOVABLE  IN  BANKRUPTCY. 

A  very  important  qnertion  in  baokrnptef  with  referanoa 
to  what  an  "debti  due  in  th«  ooum  of  his  trade  or  buninen" 
(lab-Mot  5,  sect.  IS  BankroptCT  Act,  18<9),  i>  reported  u 
hanng  been  decided  by  the  Lorda  Jiwtioea  :  (Bx  parte 
Ktmp ;  rt  Fattntdge).  The  debta  in  qneetinn  ware  baaed 
upon  certun  mar|;inal  note*  given  by  bankers  when  dis- 
counting bills  deposited  with  shipping  documents.  Such 
bills  are  unially  discounted  to  the  extent  <tf  70  per  cent 
and  upwards,  "marginal  notes"  being  given  as  to  the 
balance  on  the  bills  lemuning  due  to  the  pledgors.  The 
question  was  whether  the  sums  held  back  by  the  banks  were 
in  the  ownership  and  disposition  of  the  peruns  entitled  to 
receive  them  on  the  bills  being  honoured  at  maturity,  and 
■o  peBsed  to  the  trustee  on  the  oankraptcy  of  such  persona. 
Lord  Justice  James,  on  the  20th  inrt.,  read  the  written 
judgment  of  Ix>rd  Justice  Mellish,  who  came  to  the 
oonolumon  that  the  word  "  due,"  as  used  in  the  Bankrupfan 
Act,  means  "  payable,"  but  that  a  debt  is  due  although 
not  immediately  payable.  It  is  clear  that  it  would  be 
absurd  to  h(dd  that  a  debt  which  by  its  nature  is  payable 
at  a  future  time  is  excluded  from  the  list  of  debts  due  by 
or  to  a  debtor.  But  where,  as  in  the  case  of  these  marginal 
notes  for  balances,  it  is  d^iendent  on  a  contingency  whether 
anything  will  ever  be  payable  by  the  bankers  there  is  no 
debt  due,  and  it  has  therefore  been  held  that  such  debts 
are  not  within  sect.  16,  sub-sect.  S,  and  do  not  pass  to  the 
trustee  under  the  bankruptcy  of  the  pledgors. — Lav  Tima. 


THB   NEWSPAPERS   AND   THE   LEGAL 
PROFESSION. 

A  certain  American  newspaper — the  Trog  Tina  having 
published  some  animadversions  on  a  case  which  baa  been 
several  times  litigated,  the  Albany  Lav  Journal  makes  the 
fallowing  remarks  on  the  tendency  of  editors  to  critioiae 
legal  prooeedings  and  attribute  the  worst  motives  to  our 
profession  : — 

"A  man  who  publishes  or  writes  for  a  daily  newsp^>er 
has  a  decided  advantage  over  ordinary  mortals.  In  the 
first  place  he  form*  the  opinions  of  half  his  readers.  Man^ 
men  have  no  opinions  except  such  a*  they  derive  from  their 
daily  newspaper,  and  if  they  ever  change  their  minds  it  is 
only  when,  for  some  occult  reason,  their  newspaper  changes, 
or  they  change  their  newspaper.  Then  again,  the  frequency 
with  which  a  man  may  reitemte  his  opinions  gives  the 
newspaper  writer  an  advantage  It  is  of  little  use  to  enter 
into  a  controversy  with  a  newspaper.  It  always  hax  the 
last  word,  and  the  luckless  individual  who  assumes  the  task 
of  correcting  it  stands  as  Uttle  chance  of  anocesa  as  be 
ifould'  of  smashing  any  particular  mosquito  of  a  cloud  of 
such  insects  which  beset  him  on  a  north  woods  lake. 
'  Damnable  iteration '  is  too  much  for  him.  But  most 
especially,  the  impersonality  of  the  newspaper  writer  confers 
•n  advantage  on  him.  To  most  readers  he  possesses  respecta- 
bility, wisdom,  even  venerableness.  Most  readers,  if  they 
■top  to  think  abont  him,  imagine  him  as  a  man  past  middle- 
age,  deeply  read  in  human  Tore,  of  a  scholarly  and  reduse 
disposition,  little  inter«sted  in  worldly  matters  except  as  a 
oritio,  who  sits  in  his  secluded  nnctum  and  passes  candid, 
unbiassed,  severe,  intelligent,  and  highly-moral  judgments 
upon  the  actions  of  the  bnay  outer  world.  Now,  what  is 
the  fact  t  Who  ai-e  these  accusers  who  thua  arraign  the 
great  body  of  a  learned  and  respected  profession  1  If  we 
kbould  trace  this  awful  oracle  to  his  hiding-place  what  should 
we  find?  A  smooth-faced  boy  just  out  of  school;  along- 
haired  Bohemian,  who  goes  to  bed  when  his  shirt  is  being 
washed  ;  a  thirsty  quill-driver,  who  derives  the  inspiration 
for  Lis  terrible  attacks  on  governments  and  peoplen,  profes- 
sions and  individuals,  from  a  beer  shop  just  round  tlie  corner, 
and  his  learning  firom  guide-books  and  dictionaries ;  an 
unhappy  and  sour  person,  who,  having  tried  his  hand 
nnsuccessfully  at  a  variety  of  occupations,  now  settles  down 
to  editorial  labour,  and  vents  his  spleen  with  safety  to  his 
person,  and  gets  pay  for  it  benides.  Not  that  this  is  always, 
or  even  generally  ao,  but  it  ia  frequently  the  case.  So  that 
in  peronng  the  newspapers  we  ought  to  judge  of  thair 
;Dinioii%  Ml  from  any  praomcd  ezperienea,  wisdom,  or 


morality  in  the  writers,  but  from  the  Intrinsic  merit*  of  tb* 
sentiment*  advanced.  We  are  willing  to  learn  wisdom  and 
get  understanding  even  from  any  of  the  classes  of  wiitan 
whom  we  have  described,  if  by  chance  tbev  seem  to  utter  it;, 
but  if  the  utterances  seem  foolish  we  do  not  propoM  ,to 
adopt  them  because  of  any  imaginary  virtues  in  ue  writer. 
"  Now,  there  is  no  subject  of  newspaper  comment  that 
receives  more  editorial  attention  and  less  editorial  justice 
than  the  leeal  profession.  We  may  do  these  eentiemen  o( 
the  preas  injuRtice,  but  when  wa  read  such  stuff  from 
an  influential  and  intelligent  newspaper  like  the  Troy 
Time*,  we  instantly  fall  to  speculating  as  to  the  probable 
antecedents  and  qualifications  of  the  writer ;  and  we  gene- 
rally attribute  such  sentiments  to  wnne  person  who  onoa 
studied  for  our  profeaaion,  bnt  who,  finding  the  acquirement* 
neceeaary  to  pass  the  examination  for  admission  to  practioa 
so  ridicnlouafy  small,  dedined  to  pass ;  or  who,  having 
condescended  to  be  admitted,  discovered  that  his  morali^ 
wa*  too  *evere  for  *  homan  nature's  daily  food,'  and  left 
the  wickadnea*  of  our  profession  with  loathing,  and  sought 
reli^  in  the  pure  and  unpnrchasable  occupation  of  hi^ 
sublime  talents  in  writing  upnn  a  daily  newspaper.  Wa 
know  nothing  of  the  partionlar  individual  who  wrote  tba 
particular  article  quoted  as  the  text  for  tbeae  remarks.  Wa 
have  no  guess  or  suspicion  as  to  his  personality.  Bnt  wa 
do  know  that  the  aitide  quoted  ia  but  a  fair  apecimen  of 
the  frequent  utterances  of  ute  Trog  Daily  Time*  in  regard 
to  our  profession,  and  we  reiterate  that  we  always  suspect 
the  authorship  of  such  articles  to  ha  attributable  to  dis- 
appointed lawyer*,  or  to  those  who  have  at  soma  tisM 
desarvedly  suffered  at  the  hands  of  lawyers." 


EXTRADITION  TREATY  WITH  AUSTBO- 
HUNGARY. 

The  Extradition  Treaty  between  Her  Majesty  and  tka 
Emperor  of  Austria,  further  described  in  it  as  King  of 
Bohemia  and  Apostolic  King  of  Hungary,  to  which  wa 
Tfif erred  on  Saturday,  is  published  in  full  in  Friday's  OueUc 
The  Treaty  is  remarkable  as  the  first  convention  publiahad 
which  haa  been  concluded  aince  the  passing  of  the  Extradi- 
tion Aot  Amendment,  Act,  1870,  wiiieh  oilarged  the  are* 
of  extradition  offences,  and  addsid  to  them,  among  othe* 
things,  perjury  and  the  subornation  of  perjury.  The  Treaty 
is  in  three  language* — English,  German,  and  Maygar  and 
it  provides  that  each  Sovereign  shall,  without  expense  to  tha 
other,  arrest,  detain,  and  convey  to  the  frontier  the  person* 
to  be  surrendered.  A  fugitive  criminal  shall  be  set  at  liberty 
unless  sufficient  evidence  for  extradition  be  produced  within 
two  months  from  the  date  of  apprehension ;  and  extradition 
shall  not  be  granted  if  the  offence  is  of  a  political  character, 
or  if  the  refugee  prove  that  the  demand  n>r  lua  surrender  is, 
in  fact,  made  in  order  to  try  and  punish  him  for  a  politioal 
offence.  Nor  shall  it  be  granted  without  preliminaiy  invea- 
tigatioo  before  a  competent  magistrate.  Extradition  will 
be  granted  for  murder  or  the  attempt ;  manslaughter ; 
oounterieiting,  altering,  and  uttering  coin ;  and  foi;gery  or 
Msification  of  securities — in  the  latter  case,  if  tha  extradi- 
tion ia  granted  from  Austria,  the  Austrian  penal  laws  shall 
be  taken  to  supply  the  definition  of  the  offence ;  if  from 
Hungary  the  offence  shall  be  determined  by  Hungarian  law* 
and  customs — obtaining  money  or  good*  by  false  pretence*, 
crimes  against  bankruptey  law,  atetotory  frauds  by  bailee* 
bankers,  agents,  ^^rustees,  directors,  members,  or  publio 
officers  of  oompames  ;  rape,  abduction,  child  stealing,  kid- 
napping, and  £slse  iinprisonment ;  burglary,  anon,  robbery 
with  violence,  threat*  with  intent  to  extort,  sinking  or 
destroying  a  vessel  at  sea  or  the  attelI^>t,  aggravated  aasaolt* 
on  shipboard  on  the  high  aeaa,  revolt  or  couepiraoy  to  revolt, 
under  the  same  droumstances,  perjury  or  subornation  of 
perjury,  and  malidous  injury  to  property  if  the  offence  is  in- 
dictable. It  will  be  observed  that  "  piracy  by  the  law  of 
nations"  does  not  occur  in  thia  list,  although  it  is  found  in 
the  achedule  to  the  Act  of  1870,  and  in  the  Treaties  with 
Belgium  and  BraaL  On  the  other  hand  the  limitation  of 
offences  under  bankruptey  laws  to  crimes  of  which  bankru|>tH 
themselves  are  goUtyi  which  ocoara  in  the  Treaties  with 
Germany,  Belgium,  Bra&l,  Italy,  Sweden,  is  no  longer  pr«- 
*erved.    This  axteiision,  togatbar  with  the  addition  of  knl- 
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napping,  &lae  impriaonmeDt,  peijnry,  and  malioioaB  injnry 
to  property,  nuiy  be  traced  to  uie  Act  of  1873.  Acoesauies 
aie  byg«nc»«l  words  incloded,  provided  that  participation  is 
panuLaUe  by  the  lawa  of  both  countries.  Notice  is  given 
that  extradition  will  not  be  (granted  aniens  the  orime 
ammnt  to  what  in  Anatria  woulii  be  a  "  verbreohen,"  in 
Hungary  a  "  buntett,"  in  England  an  extradition  crime 
imder  the  Acta  of  1870  and  1873.  The  proviidons  as  to  pro- 
cednre  follow  the  list  of  crimes.  Ordinarily  requisition 
maat  be  made  by  diplomatic  agentx,  bat  in  argent  cases  a 
warmnt  may  be  issued  by  a  magistrate  before  such  reqxiisi- 
tion,  the  formal  demand  been  then  made  within  fourteen 
dkym.  Neither  party  undertakes  to  give  up  its  own  sub- 
iecta,  or  persons  against  whom  criminal  proceedings  are 
being  taken,  or  punishment  enforced  in  its  own  empire.  The 
claim  shall  be  barred  by  what  in  the  country  of  refuge  is 
held  suffideiit  lapse  of  time,  and  if  a  criminal  has  offended 
■cverml  external  Oovemmenta,  the  country  most  aggrieved 
shall  have  the  right  to  vengeance.  If  til  his  crimes  aie 
equally  grave  the  Cimntry  first  applying  has  priority.  The 
Treaty  applies  to  the  Colonies,  where,  however,  Her 
Majesty  reserves  the  right  to  make  special  arrangements 
on  the  ba«is,  as  nearly  as  may  be,  of  the  Treaty.  The 
Treaty  was  signed  at  Vienna,  on  the  Srd  of  December,  1878 
by  Sir  Andrew  Bnclianan,  G.C.B.,  and  by  Count  Julius 
Anchassy,  Grand  Cross  of  the  Order  of  St.  Stephen.  Rati- 
ficationa  were  exchanged  on  the  10th  inst.,  the  order  in 
OomuH  under  the  Act  of  1870  was  mode  on  the  17th,  and 
Hm  isovisions  of  Treaty,  so  far  as  they  are  consistent  in 
tb«  statntea,  will  be  law  of  tke  land  on  and  after  the  80th 
of  this  month. 


&ECENT   DECISIONS. 


(Casjmll  v.  Kxatb  ;  Keatb  v.  Carroll,  8  Ir.  L.  T.  R.  47.) 

£ncwledjfe  bg  a  PvmHuuer  of  Tenanciei  or  Charges  « 
c^ectixg  hit  Right  to  Vompentaticn, 

Tbe  judgments  drlivered  by  the  Lords  Justioes  in  a  case 
of  OtibaUtro  v.  Umty,  heard  on  the  lltb  inst.,  will,  it  is  to 
be  hoped,  prevent  any  farther  develcipment  of  the  pemi- 
dooB  and,  as  we  believe,  unfounded  doctrine  propounded  by 
Lord  Homilly  in  /antes  v.  Liehjield  (21  L,  T.  Rep.  N.  S. 
6S1 ;  L.  Bep.  9  Eq.  61).  That  doctrine,  we  may  remind 
our  readers,  is  that  a  pnndiaaer  who  contracts  to  buy  land 
wbiofa  he  knows  to  be  in  the  occupation  of  a  tenant  cannot 
■Dooeed  in  asuit  against  the  vendor  for  specific  performance, 
vith  cnmpensation,  although  it  should  turn  out  that  the 
taoaot  had  a  leaxe.  In  his  judgment  Lord  KumUly  is  re- 
ported to  have  said  :  "  The  case  of  Oanieli  v.  Davuon  (16 
Tea,  849)  determines  that  as  between  the  tenant  himself 
omI  the  purchaser,  the  purchaser  was  bound  to  inquire,  and 
eamiiot  (£spate  the  tenant's  rights.  Does  that  duty  apply 
to  the  case  between  vendor  and  purchaser  as  well  as  between 
pardfaaaer  and  tenant!  I  have  found  no  case  exactly  in 
paint,  bnt  the  principle  appears  to  nie  to  be  the  same,  and 
to  be  applicable  to  both  cases.  Why  is  the  purchaser  bound 
to  inquire  as  regards  the  tenant,  and  yet  not  boilnd  to  in- 
quire as  rrgarUs  his  rights  against  the  vendor !  The  prin- 
ciple ia  thus  stated  in  argument  in  that  case  :  '  Whatever 
pnta  a  purchaser  upon  inquiry  shall  be  held  notice,  and  if, 
Iberefoie,  he  knows  that  a  tenant  is  in  possession  he  is  con- 
ndered  as  having  notice  of  the  whole  extent  of  his  in- 
terest,' .  .  .  S  the  purchaser  choose  to  bind  himself  by 
agraeinont  with  the  vendor,  knowing  of  the  tenancy,  but 
witbont  having  accurately  ascertained  what  was  the  extent 
amd  cfaaraoter  of  it,  and  what  the  results  of  such  inquiry 
wonld  have  led  to,  he  must,  as  it  appears  to  me,  be  bound 
in  the  same  mumer  as  all  other  persona.  I  think  also  that 
no  distinction  can  properly  be  drawn  in  a  court  of  equity 
because  the  matter  rests  in  contract,  and  the  conveyance  of 
the  legal  estate  has  not  been  made  to  him." 

The  whole  uf  this  ruling  is,  as  it  seems  to  us,  utterly  un- 
MMmd.  The  analogy  is  faint  indeed  between  the  case  uf  a 
tenant  in  posaessiim  at  the  tiuie  of  a  legal  conveyance  to  a 
porebaser  fur  value,  asserting  as  against  snch  purchaser 
cqnitiea  of  which  the  fact  of  possession  is  held  to  be  sufficient 
notion  and  the  case  of  a  vendor  who,  while  contracting  to 
sen  in  terms  which  imply  that  the  subject  of  sale  is  an 
tbt  powstsiwi  free  nom  any  lease,  tenancy,  or  charge, 


afterwards  turns  round  and,  while  admitting  the  existence 
of  these  or  nmilar  incumbrances,  nevertheless  insists  that 
the  contract  must  proceed  as  if  they  did  not  exist,  and  con- 
tends that  from  the  fact  of  the  land  being  in  occupation  the 
parchaaer  ought  to  have  inquired,  and  as  a  consequence  of 
inquiry  might  have  ascertained  the  real  nature  of  the 
occupiers'  holdings  and  interest.  Snch  an  analogy  can  only 
be  looked  upon  as  the  doctrine  of  constructive  notice  run 
mad.  We  observe,  however,  that  even  in  Joana  v.  Lichfidd, 
the  case  was  not  decided  on  the  mere  fact  of  the  tenant's 
possession  (which  would  have  been  sufficient  to  protect  the 
tenant's  own  equities,  whether  the  purchaser  were  actually 
aware  of  such  possession  or  not),  but  on  evidence  that  the 
purchaser  did  actually  know  that  there  was  a  tenant  in 
possession.  A  similar  remark  applies  to  the  oases  of 
CarroU  v.  Keayt  and  Ktayt  v.  CairroU  (8  Ir.  L.  T.  R.  47), 
in  which  we  see,  with  some  d^ree  of  amazement,  that  the 
Conrt  of  Appeal  in  Ireland,  consisting  of  two  judges  so  ' 
experienced  as  Lord  O'Hagan  and  Lord  Justice  Christian, 
thought  it  incumbent  on  them  to  follow  Jama  v.  Lichfield 
as  an  authority,  although  Lord  Justice  Christian  said  that 
that  case  was  "actually  startling  from  the  length  to  which 
it  goei."  In  OabcUUro  v.  Hmiy  the  Lords  Justioes  very 
clearly  pointed  out  the  absordity  of  expecting  that  a  person 
contracting  to  purchase  should  make  preliminary  inquiries 
on  the  land  as  to  the  fact  or  nature  of  occupancy,  and  that 
the  interval  between  the  contract  and  the  time  of  completion 
was  the  proper  period  for  snch  investigations.  The  facts  of 
the  case  of  Oaballero  v.  Henty  did  not  call  for  any  decision 
on  the  question  as  to  the  effect  on  a  parohaser  of  actual 
previous  knowledge  on  his  part  of  the  existence  of  a  tenancy, 
lease,  or  charge  not  disdoaed  by  the  contract  for  nle. 

The  suit  was  one  by  a  vendor  for  specific  performanoe 
without  compensation,  under  dronmstancee  rendering 
success  hopeless,  and  was  nnhesitatingly,  and  without  a  re- 
ply bang  calleil  for,  dismissed  with  costs  by  the  Lords 
Justices  in  affirmance  of  the  deciaion  of  the  Master  of  the 
Rolls.  The  value  of  the  case  consists  in  tha  opinions 
elidted  from  the  court  by  the  line  of  argument  adopted  by 
the  plaiDtiffs  oounael.  From  those  opinions  it  seems 
tolerably  clear  that  the  question  as  between  vendor  and 
purchaser  is  really  one  of  description,  and  not  of  notice  or 
knowledge — as  to  what,  on  the  fairmeanlngof  the  contract, 
was  the  subject  of  it — as  to  whether  the  contract  was  for  an 
estate  in  possession,  or  rever^don,  free  from  or  subject  to 
tenandes,  leases,  or  other  chaiges. 

It  appears,  also,  that  the  Lords  Justices  were  dissatisfied 
with  tiie  propositions  of  the  late  Master  of  the  Rolls  in ' 
Jama  v.  Lichfidd. 

We  absolutely  &il  to  see  why  a  purchaser,  as  between 
himself  and  his  vendor,  is  to  be  affected  by  the  fact  of  his 
knowledge  that  there  are  tenants  in  possession ;  it  ia  no 
business  of  bis  to  make  inquiries  ss  to  the  nature  of  their 
holdings  previously  to  entering  into  the  contract.  The 
vendor  may  be  supposed  to  know  his  own  business,  and  the 
nature  of  his  owu  interest  in  his  own  estate,  and  if  he 
undertakes  to  sell  in  words  which  imply -that  he  is  selling 
an  estate  in  possession  or  free  from  charges,  we  think  it 
clear  that  the  purchaser  is  primd  facie  entitled  to  insist  on 
spedfic  performance  with  compensation.  If  the  purchaser 
knows  no  more  than  the  fact  of  the  estate  bdng  in  the  occu- 
pation of  tenants,  he  is  surely  entitled  to  assume,  as  against 
the  vendor,  either  that  they  are  tenants  at  will,  or  that  their 
tenancies  will  expire  by  effluxion  ct  time  before  the  day 
fixed  for  completion  of  the  purchase,  or  that  by  some 
arrangement  between  them  and  the  vendor  he  will  be 
enabled  to  give  posat^aeion  at  the  appointed  day.  Taking 
the  case  moat  unfavourable  for  the  purchaser,  viz.,  that  of 
his  having  actual  and  predse  knowledge  nut  merely  of  the 
fact  of  the  land  being  in  the  occupation  of  tenants,  but  of 
the  precise  nature  of  their  hi  Idinjjs  and  equities,  and  that 
those  holdings  and  equities  nre  of  such  a  nature  that  it  is 
improbable  or  imposkible  that  a  vendor  could  have  intended 
to  sell  otherwise  than  subject  to  them — still  we  say  that, 
even  in  such  a  case,  although  a  suit  by  a  parchs[8er  for 
spedfic  performance  with  compensation  would  fail  on  the 
ground  of  mistake  (and  mistake  of  which  the  purchaser  was 
aware)  on  the  part  of  the  vendor,  it  would  not,  generally 
■peaking,  where  the  contract  was,  or  was  lequiied  to  be  in 
writing,  be  eompeten-t  for  the  rendor  to  maintain  mwy  suit 


Digitized  by 


Google 


172 


THE  IRISH  LAW  TIMES 


[Apbil  4, 


for  specific  perfomuuice  against  the  purchaser,  and  certainly 
not,  except  on  the  condition  of  granting  compensation,  in 
respect  of  the  charges  or  tenancies. 

On  an  assumption  of  the  authority,  or  more  properly  of 
the  Talae  and  correctness  of  Jama  t.  Lichjletd,  the  Appeal 
Court  of  Ireland  thought  tbemselres  bound  to  oTerrnle  the 
decision  of  Yice-Chaccellor  Chatterton,  and  to  decree 
specific  performance  withoat  compensation  in  respect  of 
yearly  tenancies  at  the  suit  of  a  vendor  who  bad  ooatracted 
to  convey  an  estate  in  possession.  It  was  there  argued  that 
notice  of  a  lease  was  notice  of  all  its  contents,  or  at  least  of 
such  as  are  fairly  incidental,  even,  as  between  vendor  and 
purchaser,  and  that  no  doubt  is  so  where  there  has  been  no 
misrepresentation  or  improper  concealment,  and  where  the 
existence  of  the  lease  appears  expressly  or  impliedly  on  the 
face  of  the  contract ;  beyond  this  we  do  not  think  the  doc- 
trine cam  be  carried.  Lord  St.  Leonards  has  intimated  an 
i^iiniou  that  it  has  already  been  carried  too  far. 

Hie  courts,  and  especially  those  of  appellate  jurisdiction, 
have  repeatedly  declared  that  the  doctrine  of  constructive 
notice  is  not  to  be  extended,  and  we  have  on  several  occa- 
sions thought  it  our  doty  to  remark  upon  decisions  of  courts 
of  first  instance  in  which  this  rule  of  non-extension  has,  as 
we  conceived,  been  too  much  lost  sight  of.  Thus  in  an 
article  Law  Timet,  vol.  xlv.,  157,  we  endeavoured  to  show, 
in  opposition  to  a  decision  of  Yice-Chancellor  Malins  in 
Hunt  V.  White  (37  L.  J.,  N.S.,  326,  Ch.),  that  clear  and  un- 
ambiguous covenants  for  title  contained  in  a  purchase  deed 
ODght  not  to  be  controlled  by  the  fact  that  a  particular 
incumbrance  or  defect  was  actually  or  constructively  known 
to  the  parties. 

So  again,  in  articles  Law  Tunes,  vol.  1.,  pp.  154,  492,  we 
pointed  out  instances  in  which,  as  it  appeared  to  us,  the 
doctrine  of  constructive  notice  has  been  unfairly  and 
improperly  strained  to  invalidate  the  title  of  a  pureha>!er. 
There  is,  happily,  now  no  reason  to  fear  that  the  English 
Court  of  Chancery  Appeal  will  countenance  any  attempt  to 
extend  the  doctrine  of  notice  beyond  its  existing  limits. — 
The  Law  Times. 


(COLLIEB  AND  Win  V.   DUBLIN,  WiCXLOW  AND  WCXTOBS 
B^LWAT  COMPAMT— 8  Ib.  L.  T.  B.,  24.) 
LiabiBty  of  RaUvsay  Company  for  Breach  of  Cantraet  to 
Carry  a  Passenger  who  is  a  Married  Womom — Measure  of 
Damage. 

We  find  in  8  Irish  Law  Tihis  Rbports,  24,  an  interesting 
case  determined  in  the  Irish  Common  Pleas — Collier  et  vx 
V.  Dublin,  Wicklow  and  Wexford  Railway  Co. — on  the 
measure  of  damages  to  which  a  husband  is  entitled  in  case 
of  the  breach  of  a  contract  by  a  railway  company  to  cany 
his  wife  from  one  station  to  another  within  a  reuonable 
time ;  or  rather,  the  damages  to  which  a  railway  company 
is  liable  at  the  suit  of  the  husband  joined  with  the  wife, 
where  It  sells  a  ticket  to  a  married  woman,  and  then  does 
not  delay  its  next  tiun  long  enough  to  allow  her  to  get 
aboard. 

The  plaintiffs,  William  H.  Collier,  and  Mary  Collier  his 
wife,  complained,  in  the  first  count,  Uiat  the  defendants,  the 
Dublin,  Wicklow  and  Wexford  Railway  Company,  being 
carriers  of  passengers,  contracted  with  the  plaintifi;  William 
Collier,  to  oarty  his  wife,  the  plaintiff,  Mary  Collier,  from 
Booterstown  to  Lansdowne  Boad  Station,  within  a  reason- 
able time^  but  that  they  did  not  do  so,  whereby  the 
plaintiff,  Mary  Collier,  was  obliged  to  remain  during  a 
whole  night  in  a  certain  station  of  the  defendants,  without 
proper  accommodation,  and  that  by  reason  thereof  she 
Decame  seriously  ill,  and  the  plainti£^  William  Collier,  was 
deprived  of  her  services.  There  were  four  other  counts  for 
assaulting  and  imprisoning  the  plainti£^  Maiy  Collier.  The 
defendants  pleaded,  in  Mdition  to  ordinary  traverses,  a 
special  plea  that  the  female  plaintiff  would  not  enter  the 
carriage,  whereby  the  defendants  were  unable  to  perform 
their  part  of  the  contract.  The  case  came  on  for  trial 
before  Monahan,  C.J.,  and  a  special  jni^,  on  the  19th  of 
July.  The  facts  appearing  on  bis  lordship's  report  were  as 
follows : — The  plainti^  Mary  Collier,  took  a  second-class 
tetnm-ticket  from  Dublin  to  Booterstown ;  she  spent  the 
day  at  her  father's  honse  at  Booterstown ;  she  returned  to 
tb»  station  at  Booterstown,  with    her.  daughter, 'about 


11  30  p.m.,  in  time  to  catch  the  Isat  train.  She  and  her 
daughter  got  into  a  carriage,  but  when  they  had  done  so 
they  found  it  was  a  smoking  compartment,  and  got  out  in 
order  to  enter  another  compartment.  The  porter  opened 
the  door  for  them  to  get  in  ;  the  daughter  got  in,  but  the 
train  went  off  before  Mrs.  Collier  oo^d  get  in.  After  the 
departure  of  the  train  she  entered  the  station-house,  and 
complained  to  Mahony,  the  deputy  station-master,  and 
asked  to  have  a  cab  sent  for.  This  was  refused.  .She 
then  sat  down  in  the  station.  When  Mahony  was  about  to 
lock  up  the  place  for  the  night  and  go  home,  be  inf(»med 
her  of  it.  She  nevertheless  remained  sitting.  He  turned 
out  the  lights,  locked  the  door,  and  went  away,  leaving'Mra. 
Collier  inside,  where  she  was  found  next  morning,  when  the 
station  was  again  opened  for  tbe  day.  It  was  not  alleged 
that  she  contracted  any  illness,  or  suxtained  any  personal 
faijury  from  yrhai  had  happened,  beyond  the  fact  that  she 
had  to  lie  in  bed  for  a  time,  in  consequence  of  having  sat 
so  long  opon  a  hard  seat.  No  medical  advice  was  applied 
for.  The  plaintifi^  William  Collier,  was  absent  from  hojne 
on  the  night  in  question,  on  his  business  as  a  commercial 
traveller,  and  did  not  know  of  what  had  happened  till 
afterwards.  The  defendants  contended  that  th^  were  not 
liable  for  the  acts  of  Mahony.  In  this  view  his  lordship 
concurred,  and  directed  the  juiy  to  find  for  the  defendants  pn 
all  the  counts,  except  tbe  first.  In  charging  the  jury  his 
lord«hip  said  that  it  appeared  to  him  that  the  guard  should 
not  have  signalled  for  starting  tbe  train  till  the  lady  was 
provided  with  a  seat,  and  that,  theivfore,  some  damagesjtor 
a  breach  of  contract  should  be  given.  His  lordship  declined 
to  direct  nominal  damages,  but  directed  tbe  jury  only  to 
give  such  damages  as  were  sustained  by  the  husband  in  bis 
own  capacity.  The  jury  found  for  the  plaintiff  on  the  first 
count  £50  damages. 

A  conditional  order  for  a  new  trial  having  been  obtiun^ 
on  tiie  ground  of  misdirection,  and  also  that  tbe  verdict  was 
against  the  weight  of  evidence,  and  that  the  damagve  were 
excessive,  Purcell,  Q.C.,  for  the  plaintiff,  showed  cause,  and 
cited  on  the  qaestion  of  the  measure  of  damages,  Sraetid  *. 
Foord,  1  EL  ft  El.  602,  and  Hamlin  v.  Great  Northern 
BaUway  Company,  1  Hurl.  &  N.  408.  Piers  White,  Q.O. 
(with  whom  was  Gibson,  Q.O.,  and  Seeds),  for  defendants^ 
contra,  cited,  on  the  same  question,  Hadley  v.  Bnxendale,  9 
Exoh.  841,  and  Hamlin  v.  Great  Northern  Railway  Com- 
pany, siipra. 

Keogh,  J.,  thought  that  the  jury  should  have  given 
nominal  damages  only.  The  plaintiff  did  not  take  a  cab  or 
get  a  doctor ;  and  no  injory  had  been  sustained  ou  the  first 
count.  Lawson,  J.,  said,  when  he  looked  at  tbe  only 
allegation  of  damages  to  the  plaintiff,  William,  lie  could  not 
see  that  a  deprivation  of  services  had  taken  place.  He  not 
having  been  at  home  that  night,  was  not  entitled  to  damages 
for  lus  wife  being  kept  out  of  her  house.  Munahan, 
CJ^.,  was  of  opinion  that  the  damages  were  excessive,  but 
thought  that  the  jury  should  have  considered  the  circum- 
stances attending  the  whole  case ;  and  that  if  the  plaintiff 
was  kept  out  of  the  train,  she  was  entitled  to  more  than 
nominal  damages.     A  new  trial  was  granted. 

It  has  been  held  in  tbe  United  States,  in  an  action 
against  a  railway  company  for  an  injury  to  a  married 
woman,  that  tbe  husband  and  wife  can  only  he  joined  where 
tbe  object  of  the  suit  is  to  recover  fur  the  personal  injury  of 
the  wife  alona.  If  the  suit  is  brought  for  the  expenses  of 
curing  the  wife,  and  for  damages  fur  the  loss  of  her  society 
and  service,  the  husband  must  sne  separately.  Nor  can  an 
action  for  damages  fur  personal  injuries  to  the  wife,  and. also 
for  loss  of  her  service,  society,  &c.,  be  maintained  jointiy  by 
the  husband  and  wife,  because  these  two  grounds,  .of  action 
arise  in  different  rights  and  are  incompatible  -nith  each 
other.  Fuller  v.  Naugatuck  Railroad  Co.,  21  Conn.  657, 
571.  So  it  has  been  held  in  a  case  where  a  married  woman 
sued  separatoly  for  damages  in  consequence  of  a  personal 
injury,  that  she  could  not  recover  .the  phy^dan's  and 
nurse's  bills  as  items  of  damage,  without  proof  of  a  separate 
estate  tiiat  would  be  chargeable  with  such  expenses. 
Moody  V.  Osgood,  50  Barb.  628. 

In  the  case  of  Hamlin  v.  The  Great  Northeip  Ruilwiy, 
supra,  a  tradesman  took  a  ticket  to  go  from  London  to  HuU. 
On  arriving  at  Qrimsby,  he  found  no  tr^n  ready,  to  .t^fca  him 
to  &nll  the  same  ni^ht,  as  it  should  have  been,  according,  to 
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the  pablished  time-table.  He  slept  at  Orimsby,  and  in  the 
noming  paid  1«.  id.  &re  to  HulL  In  conKqueoce  of  bis 
delay,  be  failed  to  keep  appointmente  with  hia  cuBtomen  and 
was  detained  for  many  days.  It  was  held  that,  although  he 
wonld  have  been  entitled  to  perform  the  contract  at  the  ex- 
pense of  the  railway  company,  yet,  not  having  done  so,  he 
oottld  not  recover  more  than  nominal  damages  in  addition  to 
tbe  Is.  id.,  and  perhaps  the  coat  of  his  bed,  &c.,  at  Grimnby. 
See  also,  npon  the  general  sabject  of  the  liability  of  carriers 
for  anreaaonable  delays  in  delivering  goods  or  carrying 
paaaengers,  the  aatborities  collected  in  1  RedC  on  Bail.,  6tb 
ed.,  p.  199,  note  4,  and  p.  200,  note  7. — Ctntral  Law 
Jowrnal. 


VICE-CHANCELLOR'S  COURT  (LONDON).* 
(Before  Bacon,  T.C.) 
FA.  28.— Pbospbo  Gcano  Compant  (Limns)  «.  Guili). 
'  ftmetiet — Seniee  mitoftAe  Jariidietion—Pontm. 

Motion  to  dischaige  an  ex-parU  order  for  service  oot  of 
tbejnriaiiiction. 

The  plaintiff  company  was  registered  nnder  the  Com- 
pames'  Act,  1802,  and  its  r^tered  office  was  at  Seacombe, 
in  Chtaihire. 

In  Deoauber,  1873,  the  company  filed  a  bill  against  the 
defandaat,  praying  that  he  miglit  be  declared  a  trustee  of 
certain  shares  which  he  held  in  the  company  for  the  benefit 
of  Uu>  company,  and  for  other  relief. 

An  affidavit  was  filed  on  behalf  of  the  company,  stating 
that  tbe  defendant  resided  in  Glasgow,  and  an  order  was 
made  ei^parM  in  chambers  for  service  of  a  copy  of  the  bill 
and  interrogatories  on  the  defendant  "io  Scotland  or  else- 
where out  of  the  jurisdiction  of  this  Court.'*  Tba  defendant 
BOW  moved  to  discharge  his  order  on  the  grounds :  — 
(1.)  That  the  order  was  irregular,  and  ought  to  have  been 
for  atirvice  only  in  Glasgow.  (2.)  That  as  the  defendant 
was  a  Scotchman,  and  resided  in  Scotland,  the  matter  ought 
to  be  determined  in  the  Scotch  Coort% 

Mr,  Kag  and  Mr.  Sveritt  for  the  motion. 

Mr.-  H.  M.  JaektoH  and  Jf r.  BedmtU  for  the  company. 

Baoon,  V.C. — ^The  order  is  no  donbt  irregular  in  form, 
and  tbe  words  "or  elsewhere  ontof  the  jurisdiction  "  ought 
not  to  have  been'  inserted,  but  the  service  was  in  fact 
effected  in  Glasgnw,  and  I  shall  not  discharge  the  order  on 
this  groand.  The  suit  relates  to  shares  in  a  joint-stock 
eompuiy  registered  in  England  ;  and  the  relief  asked  by  the 
hill  is  in  respect  of  property  within  the  jurisdiction,  and  not 
mere  personal  relief  against  the  defendant.  This  Court  is, 
therefore,  the  proper  formn  to  try  the  matter,  and  the 
BotieB  must  be  diamiaaed. 


BEVIEWS. 


SoucnoBS  AHO  THE  IiARD  TaANSVEa  Bill. — Lord  Cairns, 
in  moving  these  measures  said,  in  reference  to  the  probable 
oppontion  of  the  profession  : — "  I  know  it  has  been  stated, 
and  atated  very  strongly  sometimes,  that  the  solicitors 
win  oppose  a  measure  of  this  kind  and  prevent  it  from 
■Dooeedmg.  I  do  not  think  so.  I  have  had  some  experience 
of  solicitors;  and  without  adverting  to  what  is  obvious, 
that  even  in  a  matter  of  self-interest  whatever  improves 
the  law  -and  gives  greater  facilities  for  dealing  with  land 
most  be  a  benefit  and  not  an  evil  to  the  profession,  I  speak 
from  my  own  experience  of  solicitors  when  I  say  of  the 
giW.t  mass  of  them  that  I  believe  there  is  not  in  the  kingd(«n 
a  body  of  men  mora  intelligent,  more  liberal  in  their  views, 
man  desirous  of  improvement  in  law,  and  more  anxious  to 
Avail  theinselves  of  snoh  improvement  when  made.  But 
that  does  not  -depagd  apon  my  testimony,  beoause  if  your 
Lordabips  refer  to  the  evidence  given  before  the  Royal 
Commiaaion,  you  will  find  a  great  deal  of  testimony  on 
this  piHst ;  and  theCommissionerB  say  that  there  is  evidence 
to  sbow^hat  after  the  passing  of  the  Act  of  1862  there  was 
the  greatest  anxiety  among  the  most  eminent  solicitors  to  take 
advantage  of  that  enactment  and  that  they  did  not  abandon 
it  ontil  ezperieooe  had  shown  them  that  it  was  unsatisfactory 
and  more  expensive  than  the  old  system.  Your  Lordships 
will  find  it  was  no  opposition  of  the  solicitors  that  caused 
tba  failure  of  the  Act  of  1862." 

*  Frara  the  taw  Jotmal. 


Court  of  Qtieen'i  Bench  {Ireland).  Report  of  Ou  Aelumfor 
Libel  brought  by  the  Rev.  Robert  O'Kagt,  P.P.,  againit  Hi* 
Eminence  Cardinal  CuUen ;  with  an  Introduction.  By 
HsHBT  Clare  Kihkpatriok,  Banlster-at-law,  London  : 
Longmans,  Green,  and  Co.     1874. 

Tbb  case  of  O'Keeffe  v.  CuUen  is,  perhaps,  the  most  impor- 
tant case  decided  in  Ireland  since  the  Union,  for  many 
reasons  entirely  beyond  its  legal  significance,  and  we 
believe  that  Mr.  Eirtquttrick  was  fvUy  justified  in  the  pains 
he  has  taken  to  produce  a  full  account  of  it.  Our  readers, 
of  comae,  are  perfectly  aware  of  the  circumstaooes  which 

fave  rise  to  the  action,  and  of  the  legal  points  argued  and 
ecided  on  demurrer  before  the  Court  of  Queen's  Bench, 
as  tbe  arguments  of  counsel  and  the  decisions  of  the  judges 
have  been  already  published  in  tbe  Ibibh  Law  Tuies 
Rbpobts  (vol.  7),  as  well  as  a  series  of  articles  criticising 
tlie  results  and  the  ratio  decidendi.  But  Mr,  Kirkpatrick 
has  directed  his  work  to  a  larger  world  than  that  of  mere 
hiwyers,  and  while  he  suliordinates  the  legal  points  of  the 
case,  he  most  fully  and  completely  sets  forth  the  proceed- 
ings at  Nisi  Prius,  including  tbe  examination  and  cross- 
examination  of  the  witnesses  and  the  charge  of  the  Lord  Chief 
Justice ;  and  in  the  appendix  he  has  also  reprinted  at 
length  the  documents  on  which  the  alleged  libel  depeuded, 
and  extracts  from  tbe  various  Bulls,  and  the  excommuni- 
cations and  interdicts  on  which  so  much  of  the  trial  hinged, 
and  which  so  fixed  public  attention  at  the  time.  The 
original  matter  of  Mr.  Kirkpatrick  is  included  in  an  intro- 
duction of  thirty-eight  pages,  and  three  or  four  pages  of 
preface  to  the  law  argument,  intended  to  explain  the  legal 
phraseology  to  laymen.  In  bu  introduction,  Mr.  Kirk- 
patrick gives  a  full  and  complete  history  of  the  oripn  of 
the  case,  and  several  philosophical  remarks  on  its  bearij^ 
upon  law,  society,  and  the  itatut  of  voluntary  Bocietis8< 
This  work  he  has  done  most  admirably,  stating  facts  as  they 
appeared  in  the  evidence,  and  registering  tbe  whole  of  tbe 
proceedings  with  the  utmost  impartiality.  To  most  men 
the  evidence  is  of  the  most  interesting  and  novel  kind,  and 
we  believe  that  this  volume  will  be  read  with  pleasure,  for 
the  sake  of  tbe  matters  of  historical  information  theareia 
contained,  by  many  who  have  not  the  least  idea  of,  or  con- 
cern for,  the  legal  effect  of  a  rescript  or  plea  of  privilege,  or 
the  Statute  of  2  Eliz.,  c.  1  (Irish).  As  we  said,  the  work 
is  intended  more  for  laymen  than  lawyers,  and  it  fiiUy 
answers  the  intention,  as  lawyers  who  regard  the  ease 
strictly  from  a  professional  point  of  view,  wUl  consult  the 
reports  of  the  case  containing  the  pleadings  at  length  on 
which  the  pointo  of  the  oase  depend.  There  is,  however, 
an  ample  index  to  the  matters  mentioned  in  the  evidenoe, 
arranged  somewhat  after  the  manner  of  a  Parliamentary 
Blue  Book.  Although  no  complete  analysis  of  the  judgments 
in  banc  is  here  attempted,  we  feel  disposed,  in  r^erauoa  to 
the  alleged  contract  not  to  implead  ecclesiastics,  and  the  con- 
sequences attached  thereto,  to  point  to  tbe  distiDotien 
between  contracts  illegal  in  themselves  and  contracts  which 
are  merely  void — the  law  objeets  to  and  stigmatizes  the 
former,'while  it  passes  the  latter  by  withont  notice.  And 
we  would  suggest  that  the  agreement  in  qnesfion  is  thus 
merely  void  at  law,  and  not  ill^fal. 


Select  !Ktla  from  the  Digett  of  Juttiidan.  Edited  1^ 
Thomas  Ebskini  Holland,  B.C.L.,  and  Chablbs  Lan- 
celot Rhadwxll,  B.C.L.  Part  I.  Oxford :  at  ttia 
Clarendon  Press.     1874. 

As  the  editors  of  this  work  remark,  a  revival  of  the  atndy 
of  Roman  Law  has  taken  place  in  England  within  the  last 
few  years  ;  and  students  who  might  a  short  time  sgo  have 
been  satisfied  with  a  knowledge  of  tbe  Institutional  wiiten 
and  their  Commentators  are  now  expected  to  have  some 
familiarity  with  that  gieat  storehouse  of  legal  wisdom — the 
Digest  itself.  It  is  to  assist  in  the  effort  to  extend  a  know- 
le&e  of  the  Romsn  Law  that  this  work  his  been  begun, 
and  the   editors'  plan,  so  far  as  it  can  be   judged   from 
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th*  one-foniUi  put  now  pabliahed,  is  Teiy  good.  There 
■ra  432  Title*  in  the  Digest,  •ad  it  i«  thus  apparent 
that  stadents  conid  no  more  master  all  the  heads  of  that 
work  than  they  could  profitably  nndertake  to  "  make  np" 
Comyn's  "Digest,"  or  the  volames  of  "Coke  apon 
Littleton ;"  but  the  plan  the  present  editors  hare  adopted 
is  to  make  a  selection  of  the  more  important  Titles,  and  to 
pablish  them  sncoessiTely  in  parts.  The  seleoted  Titles 
baTe  been  grooped  nn'^er  heads  which  are  familiar  to 
readers  of  the  Institutes ;  vis.,  Introductory  or  General 
matter,  the  Law  of  Family,  the  Law  of  Property,  and  the 
Law  of  Obligations ;  and  under  each  of  these  heads  the 
otier  in  which  the  several  Titles  follow  one  another  is 
made  to  correspond  as  nearly  as  may  be  with  that  observed 
in  the  Institutes.  The  Titles  thus  brought  into  jaxta- 
position  hare,  indeed,  in  many  oases  been  sought  for 
in  widely  distant  portions  of  the  Dignst.  We  wonld 
suggest  to  the  learned  editors,  however,  that  it  would  be  a 
great  improvement  in  their  present  method  if  they  were  to 
give  an  English  translation,  interpaged  or  in  parallel 
columns  with  the  Latin  text.  Most  law  students  and 
barristers,  it  is  true,  have  learnt  more  or  less  of  classical 
Latin,  but  we  imagine  very  few  are  scholars  enongh  to  be 
able  to  read  the  langnage  used  by  the  law  writers  of  the 
later  period  of  die  Empire  with  that  ease  and  precision 
necessary  to  enable  them  duly  to  appreciate  the  value  of 
their  works.  The  diffionlty  is  greater  in  the  present  case 
than  in  the  Institutes  of  Justinian  or  Gains,  inasmuch  as 
in  the  Digest  we  have  several  writers,  each  of  whom  uses  a 
peculiar  style,  and  sometimes,  also,  aflTects  Grocisms.  A 
translation  of  the  pages,  De  Uerborum  SignifioatUnu,  is 
especially  desirable,  because  the  definitions  invnlre  so 
many  ddicata  shades  of  meaning  as  to  be  almost  inappre- 
ciable to  any  but  a  very  finished  and  critical  Latinist. 
We  mnst  also  record  our  objection  to  the  latest  novelty  in 
printing  Latin,  which  induces  editors  to  nse  the  letters 
t  and  u  indiscriminately  for  those  soonds  and  for  j  and  v. 
Germans  and  Italians  may  fahrly  do  so,  for  their  tongue 
does  not  distinguish  between  the  sounds  as  does  English. 
Nevertheless,  tiiis  is  a  most  useful  publication,  and  we  feel 
great  interest  in  the  future  parts  relating  to  the  acquisition 
of  property  and  the  law  of  obligations. 


THE  LAW  CLEEK8  ASSOCIATION. 

A  meeting  of  the  Central  Committee  was  held  on  Monday 
evening  last,  at  212,  Great  Brunswick-street.  The  Yioe- 
President  in  the  Chair.  Messrs.  Malony,  Clarke,  Dillon, 
Power,  Flanagan,  Wheatley,  M'Padden,  and  the  Secretary, 
■and  Assistant-Seoretary,  attended.  The  minutes  of  the 
last  meeting  having  been  read  and  oonfirmed,  the  Secretary 
Minounced  that  he  had  reoei^ed  from  the  Chief  'Bazon  the 
following  reply  to  the  recent  vote  of  the  Association  oon- 
gratnlating  him  on  his  elevation  to  the  Judicial  Bench  : — 


■Dum  Six, 


"  69,  MonNTJOT-SQUABI, 

•'t9tkMank,l%74. 


"  I  have  received  your  note  of  the  27th,  and  request 
yon  will  convey  to  the  Associated  Law  Clerks  of  Ireland 
my  best  thanks  for  the  resolution  which  you  have  been  Und 
enough  to  enclose  to  me. 

"  I  very  highly  value  the  good  opinion  of  your  Associa- 
iioii  as  weU  as  the  kindness  which  prompted  them  to  give 
•3q;>re*idon  to  it 

"I  have  read  with  nradi  interest  the  Kepnrt  of  the 
Committe*. 

"Dear  Sir, 

"Very  truly  yours, 

"0.  Palubb." 

''A.Jervi•^.E»q." 

The  letter  was  directed  to  be  inserted  on  the  minutes, 
and  the  Committee  having  disposed  of  the  detail  businsas, 
adjourned  to  the  second  Monday^in  April. 


LAW  8TV0EHTS'  JOUBIf  AL. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  Bcyal  Charter.) 


Eabtxb  Jktni  Tbinrt  Snuoir,  1874. 


LEGAL  EPOCaTION. 


NOTICE. 

WlLLlAX  HiCKBOlf,  Esq.,  Professor  of  Law  for  the 
Profession  of  Attorneys  and  Solicitors,  will  deliver  hia 
course  of  Lectures  for  the  Eastn  and  Trinity  Sessinn,  in 
the  Solicitors'  Hall,  Four  Courtu,  on  Mondays  and  Thurs- 
days, at  Ten  minutes  before  Ten  o'clock,  a.m. 

The  first  Lecture  wiU  l>e  delivered  on  Mondoj),  the  2(Mh 
of  April,  1874. 

The  Course  will  consiBt  of  Eighteen  Leotnres,  mrttti^ 
of  which  mutt  be  attended  so  as  to  entitle  Candidates  to 
Professor's  certificnte. 

By  Order, 

JOHN  H.  GODDARD, 

Secretary. 

Solicitors'  Hall,  Four  Courts^ 
Dublin,  April,  JS7i. 

The  Professor  of  Law  has  fixed  upon  the  fotlowidf 
Book  for  Lectures,  viz  : — "Broom's  CoHmirTABUS  OO 
TBX  CoMMOM  Law."    Last  Edition. 


A  RBKiinsoiHOi  OF  BAUAa— The  Correctional  Tribonal 
of  Bonrges  has  just  tried  and  condemned  one  of  the  strangest 
criminals  ever  placed  at  the  bar — a  modem  TartnSe  at  an 
exaggerated  dencription.  Ihis  man,  who  gave  his  name  sa 
Jean  Baptists  Iiafosse,  was  born  in  1815  at  Villebaadaii, 
and  as  a  lad  showed  a  remarkable  power  of  oratory, 
preaching  sermons  to  his  schoolfellows.  Yet  at  the  age  of  15 
he  was  convicted  of  swindling,  and  was  sent  to  prison  for 
two  months.  At  the  age  of  22  he  was  condemned  for  a 
similar  crime,  and  had  to  pass  five  years  at  Mont  St. 
Michel.  On  leaving  prison  he  assumed  the  garb  of  a  priest, 
but  two  years  later  he  was  found  guilty  of  forgery,  and  was 
sentenced  to  hard  labour  for  ten  years.  When  he  left 
Brest,  being  aware  that  he  enjoyed  a  bad  reputation,  he 
changed  his  name  from  Lafosse  to  Raynal-Doplessis,  became 
a  domestic,  and  afterwards  an  attendant  in  an  hospitaL 
He  was  driven  from  this  last  situation  for  immorality.  Ha 
once  more  adopted  the  surplice,  bought  a  ring  and  a  oross^ 
and  laboured  in  the  dioceses  of  Rheims,  Meaux,  and 
Rennes,  where  he  passed  himself  off  as  belonging  to  tii* 
Ordrr  of  St.  Louis  of  Gonxaga.  In  the  diocese  m  Clermont^ 
in  1868,  be  pronounced  a  remarkable  sermon  from  the  tex^ 
"  Come  nnto  Me  all  ye  that  labour  and  are  heavy  laden, 
and  I  will  give  yon  reit."  He  was  holding  forth  at 
Toulouse,  when  he  got  into  fresh  trouble,  and  was  detained 
in  prison  for  11  months  without  the  authorities  being  able 
to  find  out  who  he  was.  He  was  then  condemned  to  fivo 
years'  imprisonment.  In  1869  he  was  released,  and  it 
appears  that  he  went  into  Italy  to  found  a  oonveot  of  the 
Older  of  St.  Francis  of  Assisi,  and  he  was  preaobing  on 
behalf  of  this  work  at  Bouiges  when  he  was  arrested.  He 
had  be<m  received  by  the  Ardibishop  de  la  Tour  d'Auvergna 
and  by  the  clergy  of  the  diocese  with  the  greatest  respect, 
and  it  seems  tjhat  Jean  Baptists  Lafosso  has  tlie  most 
venerable  and  prophet-like  appearance.  When  arrested  he 
prr>teiited  with  great  dignity  against  the  odiomi  error  of 
which  he  was  the  victim.  We  are  told  that  underneath  the 
gown  of  the  priest  was  discovered  the  shirt  of  the  galley 
slave,  and  the  mark  of  the  chain  was  found  on  the  man  who 
had  sat  at  table  with  bishops.  He  confessed  liia  guilt,  an<l 
was  condemned  to  10  years'  impriaonmeut — /'a^  ittUl 
OtmetU. 
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COUKT  OF  BANKKUPTOY. 


BmiHGB  FOB  KEXT  WEEK,  to  &r  M  appointed. 
PRIDA  Y. 
Before  the  Ooubt,  at  11  o'dook. 


BAnaoFra 

MATDBB  or  smiHO 

SOLIOITOB 

A.  M.  Sheridan 

\A  pnblie  Btting 

FmHattr&Ct. 

John  Delia  Bunea 

do 

James  U'Kenna 
John  Dillon 

2nd  compositioa  dtting 
do 

Kemah  <f  Nafb 
Catey  4  Clog 

Same  matter 

Final  examination 

Cam  4  Clog 
Larkm  f  Co. 

John  Nolan 

do 

Maeer  StaTenion 

do 

SloBttrt  4  CucAroM 

Cbaries  Dowler 

do 

Browning. 

Fktiidc  Haalon 

do 

Sullivan 

KanaRtBmdabaw 
C  Ktuenid 
Daniel  Cnllen,  Jan. 

do 

do 

Larkin  #  Co. 

Scallaa 

do 

Larkm  *  Co. 

Show  canM  againat 

Larim  i  Co. 

adJndicaUon 
Application  for  certifl- 

Ei^poe  Sheeban 

ScaUoH 

cate  c(  oonformiiT 

William  Dam^ 

Motion 

Lttuler 

Bichard  Bovie 

do 

MacShtthg 

-BenuidCammings 

Audit  and  dividend 

BradUvifSon 

DUBLIir  STOCK  AVB  SHAKE  LIST. 


Before  the  Chut  Bioistbab,  at  12  o'dodc 


▲rthor  Noble 
John  U'Hn^ 
Geoige  Craig 
John  O'Brien 
James  Logan 


Proredebt* 

Prove  debts  and  voncb 

do 

do 

do 


Sotnthal 
Perry  4  Co, 
OronMm  4  Co. 
Parry  4  Co. 
Scallan 


ASJUinOilllOHS  IN  BANKBUFTCT. 

Abbott,  Hennr  Bailgard,  Castlecomer,  Kilkenny,  baker,  grocer, 

and  UMiit  merctiaat     Sitting  Friday,  April  24,  and 

Tnttaag,  Mag  12.    Zonbtn  aiul  Co.,  aolrs. 
Deegan,  John,  Ballinakill,  Qneen'a  County,  farmer  and  grocer. 

Sittings,  Tuuday,  April  21,  and  Friday,  May  8.    Jioa, 

lolr. 
Kinran,  John,  Clonroch,  Enniscorthy,  Wexford,  cattle  dealer. 

Sittings,  Fiiday,  April  24,  and  Tuaday,  May  12.    E.4G. 

Sbakton,  solrs. 
Biekaid,  Stephen,  Howth^  DnUin,  baker,  giooer,  and  farmer. 

Sittings,  Friday,  April  17,  and  Tue»dag,  Mag  6.    Fini- 

lattr  and  Co.,  scdis. 

mVIDEIISB  IN  BANKBUnCY. 

Coduana  and  Lyons,  Fleet-street,  DnbHn,  tea  and  wine  mer- 
chants.   1st  dividend  4s.  2d.  in  the  A,  and  1st  dividend 

8a.  in  the  £,  on  separate  estate  of  Lyons.    C.  H.  James, 

official  assignee,    ftrry  and  Co.,  tain. 
Wimmmc,  Patrick,  Tramore,  Waterfcnd.    1st  and  final  dividend 

gjfd.  in  the  £.     !>.  H.  Deeiing,  official  assignee.    Max- 

wM  and  Weldon,  aolrs. 
Paiker,  Aifted,  Waterford,  ieweller.     1st  and  final  dividend 

la  4d.  in  tlie  jE.     L.  H.  Dealing,  official  asaignee. 

JfolieiM,  aolr. 
Pa^ae^  John  Bea,  Talbot-street  Dublin,  grocer,    lat  dividend 

As.  lljd.  In  the  dC.     U.  H.  James,  official  aadgnae. 

MoUoytmd  TTotem,  solrs. 
BmIHi,  John  F.  H.,  Great  Bronswick-street,  Dnblin,  ironmonger. 

lat  dividoia  fis.  in  the  £.  L.  H.  Deering, -official  assignee. 

BntH^  and  Son,  solrs. 
WalA,  Michaei,  Waterford,  grocer.     1st  and  final  dividend 

l|d.  in  the  £.    L.  H.  Deeiing,  official  assignee.    MoUoy 

■mnd  IFatsoa,  solrs. 

9mig»  HoCbaii,  of  the  United  State*  Distriot  Oonrt  for 
Um  IMatriet  of  CaUfonia,  has  teoently  decided  that  a 
am  lied  woman  living  apart  iiom  her  htiaband  may,  if  she 
lias  oommittsd  an  act  of  bankroptcy,  be  adjudged  a  bank- 
mpt.  The  statute  of  Califumia  providea  that  tiie  earnings 
of  a  wife,  living  separate  from  ber  hualwnd,  shall  be  her 
separate  property,  and  that  she  shall  have  the  sole  and 
ezchuive  cuntrul  of  her  separate  property,  and  that  she  may 
sne  and  be  sued,  and  that  she  shall  be  subject  to  all  legiJ 
prooess  in  all  actions.  Judge  Hoffiuan's  opinion  is  baaed 
''opoo  tiiis  statattk 


DISCRIFTIOM  OF  STOCK 

Q«w«niin«Bt. 

—  J  p  e  Conaola      ..  .. 

—  3  p  e  Redoced     ,.  .. 

—  Kaw  3  p  c  Stock 

IlibiA  STOCK. 

—  SpeJnlr'SO)  Tnfblast 

—  4  p  e  Oct.  '881  Bk.  of  IreL 

Banks. 
ICO    Bank  of  Ireland 
Z5    mbemian  Banting  Co.     ,. 
15     London  Joint  Stock 
30    lAmdon  and  WtitnUmttr  ,. 
31  Mvntter  Bant  (Limited) 
JO    KatUmal  Bant    .. 
15    Ifationml  (^  Uomrfl  (LUd) 
as    Protinctal  Bank 
to    Jtoint  Bank       „  .. 

■team. 

so    BrtUsli  *  Iriah   ..  .. 

lOO   Cttxof  Dublin    ..  .. 

10    Dundalk  (Umited)  .. 

50    Peninsular  ud  Oriental  n 


«1  Btrtimm  (Umtled) 
1    aaniCopp»rM.Oo.(liCd) 
7    tl(i>lntCo.itfrrtland(Wd) 
t^  Wlcklow  Copper     ..        .. 
Mtaoallanooaa. 
AlUanoe  «  Dublin  Coaa' 
10  aaa,Tlz.:-A 

10  B  .. 

10  No.  1 C 

10  No.  i  U  .. 

9I  i)itM<a  Tratmoofi  ., 

Batlwajra. 
Dublin  and  Drogheda 
Dublin  and  Kingstown     .. 
DubllB,  W'Uow,  A  Wford 
at.  Sontheni  and  Western 
Do.       do.  free  of  Stomp 
Midland  Ot.  Wenern 
Walerfotd  and  Umeriek 
BftUwaj  PrarwMio*. 

loa    D.  A  D.,  4  pc  Onarsnt'd  S'k 
Do.  do.       4^  p  e 

Dnblin  *  Uaath  -lat,  t  p  c 
D.,W.,*W.,  Spar  cant   . 
O.,  W.,*W.,tpc(18M) 
at.  Soath'n  *  weat'n  4  p  c 
Irlib  North  Western  A  t  p  c 
Do,  DlTd  Com  A  (  p  e 
Do.,  Deb  Com  A  S  p  o 
Do.,  B  S  p  e 

Watf  d.  A  Umerick, «  p  e  rd 
50  Do.,  new  redeemable  Ape 
RMilwajr  OelMnturAB. 

—  Dub,  *  BoUsat  June.,  4  p  e 

—  Do.,4lpe 

—  Dublin  A  Drogheda  4  p  e 

—  Da,4tpc 

—  Ut.  Soath'n  A  Wsat'n,  4  p  c 
Midland  Gt.  Waat'a,  4^  p  c 

—  Dg,  4|  p  c 


100 
100 
100 
100 
100 
100 


100 
lob 
100 
50 

100 

10 
too 

100 
10 

so 

so 


*  Sbarea  not  fully  paid  up  are  glTen  in  IlaHet. 
Bank  Bate— Uf  Discount— 4 percent.,  ISth  Jsnuarjr,  1874. 
Of  Deposit— St  per  cent.,  8th  Janoarjr,  1874. 
Name  Dava— April  14th  and  Stth,  1874. 
Account  Diya— April  16th  and  2Mb,  1874. 

BIKTHS.  MAMtlAQES.  AHD  DEATHS. 

BIBTHB. 
HATHBWS— Uaroh  37,  at  «  Lower  Dominkdi-atraat,  DokUis  the 
wUe  ot  John  Msttbews,  Esq.,  solicitor,  of  a  daughter. 

ICARRIAOR 
ORR  and  DAVISON— March  11,  at  St.'  Tbaoaa'a  Chnnb,  BaUsat 
by  Rar.  'Hiomas  Walland,  H.A.,  asslatad  hj  Rer.  John  Graingar 
D.D.,  Jainea  Orr,  Esq.,  benister-et-Uw,  S6  Dppar  Oantlaer-atrast , 
DnUin,  to  Annie  Dlanej',  aldaat  daachter  of  the  laU  Alaac  DaTlaaa 
Esq.,  Bampden-tcRuce,  BeUaaL 

DEATHS. 
BARLOW— March  I,  at  Oja,  Bengal,  John  Barlow,  Eaq.,  Bengal 

CiTil  Service,  third  aunrlrlng  aon  of  Peter  Barlow,  Eaq.,  Q,C  aged 

twenty-aeren  jream. 
UacCARTUT— March  18,  St  Joasph'a  Daj,  aged  eighteen  ycara, 

Josephine  Elizabeth,  the  dearly  baluTod  da'  ghter  of  Denis  Flor,  noe 

MacCarth;,    Esq.,    M.K.LA.,    banistor-at-law,    8    Eg  inton-pu-k, 

Kingstown,  Co.  Dublin. 
MARTIN— March   21,   at  23   Upper  Fitnrllllam.street,    Margaret 

Mag  in.  aged  twen^-three  years,  the  beloved  wife  of  Patrick  Martin, 

Esq.,  M.P. 
WHITMOUE-Mareh  26,  at  2  HighfleM-terraca,  Rathgar,  William 

Whitmore,  Esq.,  aoilcitar,  la  hla  thirty-sixth  year. 
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LEGAL    POSTINGS; 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

KINO'S    CODNTT. 

BALE, 
0»  FRIDAT,  OeSthA^  of  MAT,  1874. 
In  the  M«t««roJ  Sm   Q         BE         SOLD, 

the  Eittte  of  i  J_  Before  the 

Anthony  HoUoy  Fawcett,  f        Hoaoormbla  JndK*  Flantgui, 


Owner;     > 

Caroline  Rebecca   Frizell,i 
Petitioner.  J 
On    FBIDAY 


At  bii  Court, 

Landed  Ertatat"  Court, 

In  the 

Cit;    of    DnbUn. 

d>T    of    MAT,    1874, 


the    8th 
In  One  Lot, 

Fait  of  the  Landi  of  Enaghin,  containing  LOMa  Sr  Sp,  atatnte 
meaaure,  aituate  in  the  Barony  of  PhlUpatoim,  and  Klng'i  County, 
held  under  leaae  for  erer,  dated  19th  day  of  Jane,  1780,  at  the 
yearly  rent  of  £203  19b  8d,  and  producing  an  annual  profit  rent  of. 
«1M  (HM. 

Dated  thli  3rd  day  of  Uarch,  187i. 

n.  R.  GREENE,  Chief  Clei^ 
DESCRIPTIVE  PARTICULAES. 
TUa  Tory  derirabla  eatato  ia  aituate  within  four  mllea  of  Portariinglon, 
Ire  mllea  of  Oeaahill,  and  eight  milea  of  the  Aariae  Town  of  TuUa- 
more.  all  Btatlona  on  the  Great  Southern  and  Weatem  RaHway;  alao 
within  aeven  mllea  of  Philipetown,  aeven  milea  of  Edenderry,  and  nine 
mllea  of  Uathangan. 

That  portion  of  the  eatate  called  the  Honae  DlTlMon,  in  poanalon 
of  Peter  Mangliaii,  Eaq.,  ia  beautifully  aituated.  The  raaaalon  coat 
OTer  XS,0OO.  The  out-offiooa,  walled-ln  garden,  are  all  that  can  be 
dealred. 

The  bog  on  thla  eatata  afforda  unlimited  fowling,  the  game  being 
fvouae,  widgeon,  teal,  geeae,  and  hare. 

I'he  riTer  mearing  thia  eatate  on  the  aouth  and  weat  aidea  giro 
abundant  aupply  of  trout  and  other  flab.  The  eatate  la  moat  eon- 
Tenlently  rituated  in  the  centre  of  a  sporting  dlatrlct 

For  Rantala  and  partioolara  an^  at  the  Regiatrar'a  unoe.  Lauded 
Eatataa'  Court,  Poor  Conrta  Dublin ;  to 

JOSHCA   BREHETOM,  Solicitor  haTing  carriage  of   Sale, 
13  Hareonrt-atreet,  Dnblln. 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTIES  OF  TYRONE  AND  DONEGAL. 


In  tbe  Eatate  of 
The  Rev.  John  Hottonl 
O'Connor  and  Edward  I 
CaroUn,  Tmateea  for  Sale  I 
under  the  Settlement  of) 
Bebeoca  Jonea  Pratt,  wlthl 
Joaeph  Bryan, Hynea,  aiooel 
doqeaacd,  I 

fOwnera  and  Pedtlonera.  / 


L  D, 


O      B  E      S  O 

X  Before  the 

Honourable  Judge  Flanagan, 

On  FRIDAY, 

The    ISth    day    of    MAT,    1874, 

At  tbe 

Hoar  of  TweWe  o'doek  noon, 

At  the 

Landed  Eatatea'  Court,  luna^wjaay. 

In  the  City  of  Dublin, 
The  following  Lota,  aa  deaorlbcd  In  the  printed  Rental,  via.  :— 

LOT  1. 
Tlia  Landa  of  Garragtaulllon,  otherwiae  Garaehnllen,  aituate  In  the 
Barony  of  VTeat  Omagh,  and  County  Tyrone,  held  in  fee~slmple,  con- 
taining R4aa  Or  Up,  alatute  measure,  and  produdng  a  net  profit  rent 
of  £140  11a  lid. 

LOT  S. 
The  Landa  of  Leaght,  otherwiae  Laght,  aituate  In  the  Barony  of 
yftKt  Omagh,   and  County  Tyrone,  held  In  fee-aimple,   containing 
4<9a  3r  18p,  atatnte  measure,  and  producing  a  net  profit  rent  of 
£149  ea  9d. 

LOT  a. 
Tbe  Landa  of  Meencaigagfa,  otherwiae  Heenearrlga,  attnate  in  the 
Barony  of  West  Omagb,  and  County  Tyrone,  held  In  fee-simple,  con- 
taining 834a  8r  29p,  statute  measure,  and  producing  a  net  profit  rent 
of  £49  17a  6d. 

LOT  4 
Tbe  Lands  of  Drmnmaglion,  otherwiae  Drummahon,  situate  in  the 
Barony  of  Weat  Omagh,  and  County  Tyrone,  bald  in  fee-almple,  oon- 
taining  UOa  Or  (p,  statute  meaaure,  aiid  predneing  a  net  profit  lent 
or£4»«a0d. 

LOTfc 
Tbe  Lands  of  Aghamore,  sitoate  In  die  Barony  of  West  Omagli,  and 
County  Tyrone,  held  In  fee-almple,  oontaining  SSQa  3r  Op,  atatnte 
meaaure,  and  producing  a  net  prolt  rent  of  £44  Oa  3d. 
LOT  8. 
Fee-farm  Rent  of  £34  6a  M,  tasuing  and  payable  out  of  the  Lands  of 
Kllraore  Upper  and  Lower,  and  one-third  of  Coolnacrunagfat,  situate 
In  the  Barony  of  Weat   Omagh,  and   County   Tyrone,  containing 
7Ma  Olr  <p.    'The  Poor  Law  Valuation  of  said  Lands  being  £8M  2s  Od. 
LOT  7. 
Tbe  Lands  of  Knockagarron,  situate  in  tbe  Barony  of  Raphoe,  and 
County  of  Donegal,  held  in  fee-farm,  oontaining  881a  Or  37n  and  pro- 
ducing a  net  profit  rent  of  £128  13a  M. 
Dated  thla  20th  day  of  March,  1874. 

R.  DENNT  URLIN,  Examiner. 
The  QuH  Benta  will  be  redeemed  out  ot  the  Fund,  and  the  only  annual 
OQt-golag  to  which  the  eatate  will  be  liable  to  Tithe  Bent-diarge. 

The  l.aada  are  near  to  Strabane  and  Newtownatewart,  excepting 
liOt  7,  which  is  near  Raphoe,  County  Donegal. 
Then  is  excellent  Shooting  on  the  estate. 

For  Rentals  and  further  particulars  apply  at  the  Regiatrar'a  OiBoe, 
Landed  Eatatea'  Court,  Inna'-quay,  in  the  City  of  Dublin;  or  to 

GEORGE  BERNARD,  Solicitor  haTlng  carriage  of  the  Fro- 
ceedinga,  12  Upper  Ormond-quay,  Dublin.  ' 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    OF    DUBLIN. 


SALE, 
On  FRIDAT,  the  Ut  dt^  qf  3fAT,  1874. 


In  the  Matter  of 

the  Eatate  of 

Siebarda  Uaher, 

Gamer  and  Petitioner. 


BE      SO 

BT  AUCTION, 
Before  the 
Honourable  Jndge  Flanagan, 
At  the 

Eatatea'    Court,    Inna'-quay, 


L  D 


Landed 

In  the  City  of  Dublin, 

On    FRIDAT,    the    lat    day    of    MAT,    U74, 

At  the  hour  of  Twidve  o'clock  noon. 

The  following  Houaea  and  Premlaea,  aituate  in  the  County  of  Oablla, 

In  One  Lot,  Tii.:— 

Tbe  Houaea  and  Pmnlaee  known  aa  Noa  1,  lA,  3,  and  3  MKlawaa- 

terrace,  Ranelagh-raad.  In  tbe  Pariah  ot  St.  Peter,  Barony  of  Upp  r- 

croaa,  and  County  of  Dublin,  held  under  leaae  for  the  term  of  99  yean, 

at  the  yearly  rent  of  £8,  and  producing  a  profit  rent  of  £S7  par 

fin,,m 

Dated  tUa  18th  day  of  Manfa,  1874. 

H.  B.  GREENE,  Chief  Claik. 

For  Rentala  and  further  Information  apply  at  the  Registrar's  OfBoe, 
Landed  Estates'  Court.  Inn'a-quay ;  or  to 

THOMAS  J.  WHITE,  Solleiior  having  eatrlage  ot  the  Bala, 
20  Dsher's-quay,  I  mblin. 
Offen  for  purchase  may  be  aent  to  the  above-named  Solldtcr,  on  or 
before  the  liSth  day  of  April,  1874,  when  aame  will  be  aubmitted  to  the 
Jndge  for  approval. 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 
In  the  Matter  of 

PETER  JOHNSON, 

of   100  Weat-atreet,    Drogfaeda,  Grocer  and   Spirit  Dealer,  a 
Bankrupt. 

A  FuUic  Blttliw  will  te  held  before  the  Court,  U  the  Four  Covta. 
Dublin,  on  FBIDAT,  the  17th  day  ot  APRIL,  1874.  at  the  boor  of 
Eleven  o'clock  In  the  forenoon,  to  Audit  the  Aaaignee'a  Account,  and 
make  a  FIrat  Dividend  in  this  .Matter. 
Dated  tUa  31st  day  of  Mar^h,  1874. 

WM.  PERRIN,  Chief  Registrar. 
CHARLES  HENBT  JAMES,   OAolal  Aarignee,   80  Upper 

Ormond-qnay,  Dublin. 
JOHN    LOUIS    SCALLAN,    SoUoitec    lor    ttaa    Aarigneaa, 
No.  28  Baehelors'-walk,  Dublin. 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

LEWIS  R.  WEST  i^~WILLIAM  TISDALL, 
of  No.  49  Middle  Abbey-street,  In  the  City  at  Dubttn,  Wine 
Merchanta,  trading  aa  L.  R.  Weat  and  Company,  were  osi  the  37th 
day  of  Manh,  1874,  adjudged  Bankrapta 

Public  Sittings  will  be  held  at  the  Court  of  Bankruptcy,  Four 
Courta,  Dublin,  on  FRIDAT.  the  34th  day  of  APRIL,  1874, 
and  on  TUESDAY,  the  13th  day  of  MAY,  1874,  at  the  hour  o( 
Eleven  o'clook  in  the  forenoon,  whereat  the  Bankrupta  ara  to  attend, 
and  to  make  a  full  dlaolcaure  and  diacovery  of  their  Eatate  and  Effeola. 
Cradltora  may  prove  their  Debta,  aad  at  the  FIrat  Sitting  dwoaa  a 
Credltor'a  Aiaignee.  At  tbe  Laat  Bitting  the  BankrupU  are  required 
to  finish  their  Kxamizuition. 

All  persons  having  In  their  poaataalon  any  Property  of  the  Bankrupt, 
mnat  deUver  It,  and  all  DeMa  due  to  the  Bankrupt  mnat  be  paid,  ta 
Charles  HsKar  jAHxa,  Esq.,  Offlcial  Assignee,  Up,  cr  Ormond-quay, 
Oohlin,  to  whom  Oreditora  may  forward  their  ABdavita  or  Debt 

A.  F.  LLOYD,  Deputy  Regiatrar. 
OLDHAM  *  EATON.  goUdtora.  42  Fleet-atreet. 


SALE; 


COUNTT    OF    MBATH. 

TO     BE      SOLD~~"bY      AUCTION, 
In  the  Publie  Bale-rooma, 
9    UPPER    OliMOND-QUAT, 
On    3I0NDAT,    the    20«4    qf  APRIL,    1874, 

At  the  hour  of  One  o'clock  pm.  '    ' 

THE  LANDS  OF  POSSRXTOWN,  in  the  County  dl  Meatta, 
containing  332a  3r  Op,  Iitofa  plantation  meeaure,  being  a  moat  valuable 
Fee-farm  Eatate. 

The  rent  reserved  bj  the  Fee-farm  Grant  Is  £880  Oa  8d ;  bat  daring 
the  life  ot  one  of  the  Urantara,  the  landa  are  only  aubjaet  ta  iha 
redooed  yearly  rant  of  £329  8a  «d. 

The  lands  an  of  prime  quality,  wcU  watered,  and  fenced,  all  la 
Graaa,  and  in  the  occupation  of  the  ovner,  aave  about  14  or  16  acres, 
held  hy  a  tenant  at  will,  and  adjoin  the  M.  0.  W.  Railway  at  EnOaM. 
Tin  purchaaar  can  get  immediate  poaaesrion. 
Then  ia  a  good  elated  dwelling-house  on  the  landa. 
Tbe  herd  at  Possextovn  will  show  the  lands. 
For  Statement  of  I  itle  and  Conditions  of  Bale  apply  to 

EDWARD  CARAEEB,  SoUdtor,  83  Lower  Gardlnar-alnat 

JOHN  LITTLBDALE  A  CO.,  Anotioiiiben,  8  Upper  Ormpod- 
qnay. 


Pdated  and  PobUabed  by  tbe  Proprietor,  Johh  Falcosxb.  every  Saturday,  at  63.  Upper  Saekville- street,  In  tbe  Parish  of  St.  Thotnaa 

and  City  of  Dublin.— Aa^arday,  ApHI  4, 1874. 
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LEGAL  LITERATXTEB. 

Altbodoh  lawyers,  individually,  are  perhaps  the  most 
hiehl^  edacated  and  intellectual  members  of  society, 
■till,  in  these  countries,  they  are  not,  as  a  rule,  addicted 
to  legal  literature,  by  which  we  mean  that  they  do  not 
produce  works  beaiins  on  iegal  topics  which  shall  be 
of  interest  to  the  pnblic  and  the  profession,  and  still 
■hall  not  be  law  books  properly  so  called.  The  reason 
for  this  state  of  things  is  probably  due  to  the  extremely 
technical^  nature  of  English  law,  and  the  difficulty  of 
genmlizing  that  which  is  so  much  a  matter  of  practical 
routine,  as  to  be  necessarily  picked  up  by  practice  only, 
and  bit  by  bit,  so  to  say,  and  partly  also  to  the  matter- 
of-fact  and  practical  characters  of  the  profession,  which 
induces  them  to  look  almost  with  repugnanoe  upon  any 
thing  about  law  which  is  not  law.  So  we  have  not 
those  inquiries  into  the  sciences  of  jurisprudence,  legis- 
lation, and  evidence,  which  are  frequently  given  to  the 
worid  by  Continental  and  American  lawyers. 

Another  great  remarkable  feature  of  lawyer  develop- 
ment in  these  countries  is,  that  lawyers  seldom  become 
statesmen,  although  the  profession  is  sufficiently  well 
rqn'caeuted  in  b<^  Houses  of  Parliament     Parlia- 
mentary lawyers  seem  to  be  more  anxious  to  become 
Judges  than  Prime  Ministers,  Attorney-Generals  than 
Secretaries  for  State,  in  which  possibly  they  are  wise, 
bat  wherein  also  the^  form  a  great  contrast  to  most 
other  civilized  countries,  at  least  those  which  have  free 
institntions,   where  the  leaders    of   men    are    almost 
invariably  lawyers.     Spain,  at  the  present  moment,  is 
an  exception,  but  mler  anna  gUent  leges.     The  indifier- 
enee  to  legal  literature  of  the  profession  is  shown  by 
the  fewness  of  the  journals  and  magazines  devoted  to 
their  pnrposes,  and  to  the  extreme  technicality  of  the 
eontoita  of  those  which  exist.    The  Americans  are  more 
fortunate  in  this  respect,  and  in  England  the  Law  Maga- 
zmt  and  Review,  under  its  new  editor,  Mr.  Finlason, 
feems  determined  to  set  an  excellent  example  in  the 
matter  by  publishing  a  paper  by  Mr.  Forsyth,  Q.C.,  on 
the  Rules  of  Evidence  as  Apphcable  to  the  Credibility  of 
History.   In  this  production  Mr.  Forsyth  happily  shows 
us  an  example  of  a  lawyer  who  can  apply  the  scientific 
method  of  lus  professional  practice  to  historical  matters, 
and  wdl  vindicate  the  claim  of  lawyers  to  intellectual 
activity  and  supremacy.     The  learned  writer  says : — 

"  Upon  evidence  depends  all  our  knowledge  of  past 
events;  and  it  is  astonishing  how  little  is  often  snfficient 
to  aatisiy  u?.  Tlie  mere  fact  of  its  beine  written  in  a 
book  is  enough  to  make  no  inconsiderable  number  of 
readers  believe  in  the  truth  of  a  statement,  without 
Mkcting  whether  the  author  had  or  had  not  the  means 
of  ascertaining  the  truth ;  for  if  he  had,  we  may  be 
justified  in  putting  faith  in  his  honesty;  but  if  he  had 
not,  his  own  assertion  is  worth  nothing. 

"  One  of  the  most  common,  and,  at  the  same  time,  most 
•atiifsctory  modes  of  proof  as  to  things  which  do  not 
fall  within  the  experience  of  the  senses,  is  Induction, 
bjr  which  b  meant  the  inference  drawn  from  proved  or 
admitted  ftets.  It  is,  for  instance,  by  induction  that  the 
general  fiusts  of  Natural  History  are  proved.  When  we 
say  that  all  ruminant  animals  are  cloven- footed,  we 
caoDot  shoi^  any  necessary  connexion  between  these 
physical  phoiomena,  but  having  ascertained  by  a  very 
laige  nnmber  of  instances  that  th^  oo-exist,  and  that 


in  no  single  case  that  has  come  under  the  observation 
of  naturalists  they  fail,  we  are  led  irresistibly  to  the 
conclusion  that  the  proposition  is  universally  true,  and 
we  should  predicate  with  confidence,  if  a  new  race  of 
animals  were  discovered  in  some  hitherto  unknown 
region,  that  if  they  are  ruminants  they  are  also  cloven- 
footed.  The  underlying  ground  of  belief  in  this  case  is 
our  innate  conviction  of  the  prevalence  of  uniformity  in 
Nature  in  things  of  the  same  kind.  This  uniformity 
we  call  a  law. 

"In  one  of  his  essa3r8  Lord  Macaulay  says  of  histoiy : — 
'  Perfectly  and  absolutely  true  it  cannot  be :  for  to  be 
perfectly  and  absolutely  true,  it  ought  to  record  aU  the 
slightest  particulars  of  the  slightest  transactions — aU 
the  things  done,  and  all  the  words  uttered  during  the 
time  of  which  it  treats.  The  omission  of  any  circum- 
stance, however  insignificant,  would  be  a  defect  If 
history  were  written  thus,  the  Bodldan  library  would 
not  contain  the  occurrences  of  a  week.'  And  Lord 
Macaulay  might  have  added  that  no  one  would  care  to 
have  such  a  mass  of  useless  verbiage  in  existence.  Ue 
is  surely  wrong  in  saying  that  history  is  not  absolutely 
true  simply  because  it  does  not  give  us  all  the  particu- 
lars of  the  slightest  transactions.  Even  in  a  court  of 
justice  we  do  not  think  that  a  witness  is  not  telling  the 
absolute  truth  because  he  does  not  relate  every  par- 
ticular, however  insignificant,  of  the  fact  or  conversa- 
tion to  which  he  deposes.  The  late  Sir  George  Comewall 
Lewis  says,  in  that  most  valuable  and  learned  work, 
The  CredibUky  of  the  Early  Roman  Hixtory  (preface, 
p.  16); — 'Historical  evidence,  like  judicial  evidence, 
IS  founded  on  the  testimony  of  credible  witnesses. 
Unless  those  witnesses  had  personal  and  immediate 
perception  of  the  facts  which  they  report,  unless  they 
said  and  heard  what  they  undertake  to  relate,  as 
having  happened,  their  evidence  is  not  entitled  to  credit. 
As  alforimnal  witnesses  must  be  contemporary  with  the 
events  which  they  attest,  it  is  a  necessary  condition 
for  the  credibility  of  a  witness  that  he  be  a  contempo- 
rary, though  a  contemporary  is  not  necessarily  a 
credible  witness.  Unless,  therefore,  a  historical  account 
can  be  traced  by  probable  proof  to  the  testimony  of  the 
contemporaries,  the  first  condition  of  credibility  fails.' 
Tf,  however,  it  is  meant  to  be  asserted  that  the  same 
degree  of  certainty  ought  to  be  required  in  historical 
that  is  required  in  judicial  evidence,  it  would  be 
exacting  too  much,  and  carrying  scepticism  too  far. 
In  the  first  place,  the  thing  is  an  impossibility,  and 
the  consequence  would  be,  that  we  should  be  logi- 
cally compelled  to  withhold  our  belief  from  nine- 
tenths  of  tne  so-called  historical  facts  about  which  we 
have  really  no  doubt  at  all.  But,  secondly,  the 
circumstances  are  wholly  different  Judicial  inquiries 
relate  to  minute  and  special  facts  in  dispute,  where  two 
parties  are  opposed  to  each  other,  and  it  is  the  duty  and 
interest  of  both  to  adduce  the  best  evidence  of  which 
the  thing  to  be  proved  is  susceptible.  And  in  all 
civilized  communities,  their  systems  of  jurisprudence 
lay  down  technical  rules  of  evidence — in  some  countries 
much  more  strict  than  in  others — which  cireumscribe 
the  range  of  proofs.  For  instance,  in  France,  hearsay 
evidence  is  always  admitted ;  in  England  it  is  always 
excluded.  In  some  parts  of  Germany  a  sort  of  arith- 
metical scale  is  apphed  to  the  testimony  of  witnesses. 
Different  countries  apply  different  rules  of  legal  presump- 
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tion,  -which  are  really  not  instrnmente  of  truth,  but 
technical  and  positive  modes  of  quieting  controversy, 
But,  to  quote  the  words  of  an  eminent  writer  on  the 
law  of  evidence,  "  However  widely  different  codes  may 
vary  from  each  other  in  matters  of  arbitrary  positive 
institution,  and  of  mere  artificial  creation,  the  general 
means  of  investigating  the  truth  of  contested  facts  must 
be  common  to  ah.  Every  rational  system  which  pro- 
vides the  means  of  proof  must  be  founded  on  experience 
and  reason,  on  a  well-grounded  knowledge  of  human 
nature  and  conduct,  on  a  connderation  of  the  value 
of  testimony,  and  on  the  ^ght  due  to  coincident 
circumstances.^ 


DE.  KENEALY,  Q.C. 
The  members  of  the  Oxford  Circuit,  of  which  Dr. 
Eenealy  is  or  was  a  member,  have  taken  rather  quick 
action  m  the  matter  of  examining  into  the  conduct  of 
the  learned  Queen's  Counsel .  at  the  late  Tichbome 
trial  After  a  correspondence  between  Dr.  Eenealy 
and  the  Junior  of  the  Circuit,  the  former  declined  to 
appear  in  person,  and  make  defence  to  a  formulated 
series  of  charges,  presented  against  him  by  Mr.  Law- 
rence and  Mr,  Dowdeswell ;  and  at  a  meeting  of  the 
Circuit  Bar,  held  at  Gloucester  during  the  present 
assizes,  it  was  resolved  that  Dr.  Kenealy  should  be  no 
onger  a  member  of  the  Circuit  mess.  This  entails,  as 
our  readers  are  aware,  a  severe  social  and  professional 
punishment,  as  no  member  of  the  Circuit  will  feel  him- 
self justified  in  holding  a  brief  in  a  case  with  a  man  so 
marked  out;  and  as  the  learned  Doctor  is  a  Queen's 
Counsel,  he  will,  we  expect,  be  at  a  loss  for  Juniors  to 
open  cases,  and  appear  in  such  matters  as  professional 
practice  has  decided  cannot  be  transacted  by  a  senior 
alone.  It  is  necessary  to  observe,  however,  that  there 
have  been  instances  of  individuals  who,  without  belong- 
ing to  any  Circuit  mess,  h^ve  made  considerable 
reputations,  and  reaped  the  consequent  harvest  of 
practice  both  in  England  and  Ireland.  It  is  understood 
that  Dr.  Eenealy  has  received  an  intimation  from  the 
Committee  appointed  hy  the  Benchers  of  Gray's-Inn, 
that  they  wM,  on  the  16th  proximo,  investigate  the 
circumstances  connected  with  his  conduct  of  the  defence 
in  the  Tichbome  triaL  He  will  be  examined  tn 
extetuo,  and  the  inquiir  is  likely  to  prove  one  of 
considerable  length,  as  toe  Benchers  contemplate  going 
through  all  the  stages  of  the  late  long  and  protracted 
investigation.  The  investigation  will  be  conducted  with 
closed  doors;  and  the  Bar  look  forward  with  great 
interest  to  the  decision,  as  it  will,  whichever  way  it  be 
given,  be  fraught  with  important  results  to  the  status 
and  freedom  of  the  profession.  We  believe  the  appeal 
is  to  the  Common  Law  Judges  as  visitors  of  the  Inns. 


NOTANDA. 

Apportionment  AU,  1870;  specific  bequest  o/shares  in 
larJciny  compaity;  dividends  accruing  after  death  of 
testator — Shares  in  banking  companies  were  specifically 
bequeathed  by  a  testator,  after  whose  death  dividends 
accrued  due.  Held,  that  the  dividends  should  be 
apportioned,  and  that  the  portion  accruing  up  to  the 
death  of  the  testator  should  fall  into  the  testator's 
reudua^  personal  estate  (Daly  v.  The  Attorney-General, 
before  Chatterton,  V.C,  Feb.  28,  1874.) 

Record  of  Title  Act;  equitable  mortgage  of  lease; 
subsequent  acquisition  by  lessee  of  lessor's  interest,  and  title 
recorrferf—Application,  on  behalf  of  the  Bank  of  Ire- 
land, for  liberty  to  record  in  the  Record  of  Title  office 
an  equitable  mortgage  of  September  21,  1864,  from 

*  Prahee  to  Suride,  On  the  Law  of  BTldeiios. 


Mrs.  Daniel  O'Keeife  to  the  Bank.  On  the  1st 
February,  1846,  Mr.  O'Keeffe  got  from  the  Duke  of 
Devonshire  a  lease  for  09  years.  On  21st  September, 
1864,  Mr.  O'Keeffe,  being  indebted  to  the  Bank  of 
Ireland  in-  £5,000,  deposited  with  the  bank,  by  way  of 
equitable  mortoage,  this  particular  lease,  with  other 
documents.  We.  O'Keeffe  purchased  in  the  Landed 
Estates*  Court,  on  Slst  June,  1863,  the  Duke  of 
Devonshire's  interest  in  the  premises  comprised  in  the 
lease,  and  recorded  his  title  in  the  Record  of  Title 
Office.  That  conveyance  was  made  subject  to  the  lease 
of  1st  February,  1846,  from  the  Duke  of  Devonshire  to 
Mr.  O'Keeffe.  On  29th  September,  1868,  on  the 
marriage  of  one  of  his  daughters,  Mr.  O'Keeffe  charged 
the  premises  which  he  purdiased  in  the  Landed  Estates' 
Court  with  £1,000,  and  in  November,  1868,  on  the 
marriage  of  another  daughter,  Anne,  he  charged  the 
premises  with  £2,000  for  the  benefit  of  another  daugh- 
ter, Emily,  and  assigned  to  Elizabeth  one  undivided 
moiety  to  which  he  was  entitled  under  the  grant  of 
1868;  and  by  a  deed  of  a  similar  date  Elizabeth  re- 
assigned the  undivided  moiety  to  Anne  O'Eeefie. 
None  of  these  instruments  were  recorded.  On  Snd 
November,  1870,  Mr.  O'Keeffe  made  his  will,  devising 
his  estates  to  his  wife,  and  the  result  was  that  she 
became  the  owner  of  one  undivided  moiety.  In  June, 
1871,  Ellen  O'Keeffe  appeared  to  have  assigned  to 
Elizabeth  the  moietv  whicn  she  took  under  the  will  of 
her  husband,  and  Elizabeth  thus  became  entitled  to  all 
the  premises,  subject  to  £  1 ,000  and  £2,000.  The  Bank 
of  Ireland  being  entitled,  under  the  equitable  mortgage 
of  1864,  to  the  charge  upon  the  lease  of  February, 
1846,  presented  a  petition  for  the  sale  of  the  fee-simple 
of  the  premises  that  Mr.  O'Keeffe  acquired  under  the 
deed  of  June,  1868.  The  contention  of  the  Bank  was 
that  by  virtue  of  the  equitable  deposit  of  the  lease  they 
had  acquired  a  charge  upon  the  fee-simple  of  the 
premises  conveyed  to  Mr.  O'Keeffe  by  the  deed  of 
1868,  and  under  the  provisions  of  the  Record  of  Title 
Act  they  called  on  the  Court  to  record  their  claim, 
under  the  equitable  mortgage,  as  against  the  fee-simple. 
Flanagan,  J.,  said  that  the  present  case  illustrated  the 
necessity  of  making  some  amendment  in  the  Record  of 
Title  Act,  providing  that  if  a  person  recorded  his  title, 
he  could  not  deal  with  it  in  any  other  way,  and  then 
the  Act  would  be  consistent.  In  his  opinion,  the  - 
merger  of  the  legal  estate,  supposing  it  to  merge,  did 
not  affect  the  equitable  estate  which  remained  in  the 
Bank  for  the  purpose  of  feeding  the  mortgage  of 
1864.  The  demand  of  the  Bank  was  untouched  by  the 
recording  of  Mr.  O'Keeffe's  reversionary  interest  in  the 
premises,  and  the  Bank  was  entitled,  on  presenting  a 
prof)er  petition,  to  sell,  not  the  fee,  but  the  estate 
under  the  lease  of  1846,  for  the  residue  of  the  term  of 
99  years,  at  the  rent  reserved  by  the  lease  {Re  D. 
O'Keeffe,  L.  E.  Court,  Jan.  16,  1874.) 

Arrangement ;  creditor  urithdraunng  proof  of  debt ;  costs 
of  proof. — By  a  consent  order,  the  arranging  trader  was 
to  be  at  liberty  to  lodge  with  the  assignees  cash  and 
bills  for  £370,  admitted  to  be  due  to  T,  Bowen  Abbey, 
M.  Bowen,  and  J.  Murphy,  their  trustee,  and  that  it  be 
referred  to  the  Chief  Registrar  to  take  an  account,  the 
trader  undertaking  to  lodge  bills  and  costs  for  any 
additional  sum  ascertained.  Murphy,  as  snch  trustee, 
lodged  a  proot  for  £1,216  16s.  Id.,  as  due;  and  among 
the  items  of  credit  claimed  was  £45,  one  year's  profit 
rent  of  premises  in  Abbey-street,  to  be  paid  in  fulL 
The  composition  offered  being  under  a  petition  for 
arrangement,  the  Chief  Registrar  declined  to  allow  any 
other  proof  to  be  made,  in  respect  of  t^t  item,  than 
such  as  would  carry  t^e  composition  oifered  upon  it, 
and,  accordingly,  the  parties  elected  to  strike  tut  sam 
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out  of  the  account  This  being  done,  the  balance  due 
was  broogfat  out  JC741  198.  2d.,  in  addition  to  the  £370 
admitted.  A  motion  was  then  made  to  confirm  the 
report,  and  a  cross  motion,  on  behalf  of  the  trader,  to 
vaij  the  report  as  to  said  £45.  Per  Mii.LBn,  J. — ^i?he 
Chief  fiegistrar  was  right  in  allowing  the  claim  to  be 
abandoned.  He  is  bound  to  allow  any  party,  pending 
the  reference  before  him,  at  his  option,  to  abate  or 
lessen  his  chum  for  credits  to  that  extent,  or  as  he 
might  think  fit  There  may  be  an  ulterior  question,  as 
to  how  far  the  parties  abandoning  the  claim  may  be 
boand  by  the  arrangement  proceedings  as  regards  any 
remedies  they  might  assert  for  the  recovery  of  it, 
iirespectively  of  the  arrangement  As  to  the  costs,  in 
an  ordinary  case  a  party  making  a  proof  is  not  entitled 
to  any  costs  of  making  such  proof.  But  where  a  third 
part^  resists  that  proof,  and  contends  that  only  a 
portion  of  it  is  due,  and  the  creditor  so  proving  in 
substance  sustains  his  claim,  the  party  so  resisting 
should  pay  the  extra  expenses  {Re  E.  R.,  an  arranginy 
debtor;  Ba.  March  17,  1874). 

B.  A.  Act,  1872,  sec.  16 ;  scale  of  fees At  the  sitting 

of  the  Court,  March  31,  1874,  Mii-lbr,  J.,  said:— A 
A  memorandum,  accompanying  the  order  (published, 
8  Ir.  Ll  T.,  169),  prescribing  a  new  scale  of  duties 
in  these  Courts,  has  been  furnished  to  me  by  one  of 
the  principal  officers  upon  whose  accuracy  I  can  place 
entire  rebance,  as  to  the  effect  of  the  order,  which 
memorandum  I  will  take  this  opportunity  of  reading. 
The  new  scale  of  duties  had  been  well  considered  by  my 
colleague  and  myself,  before  being  forwarded  for 
adoption,  having  secured  our  information  from  the  very 
able  and  ezpenenced  officers  whose  assistance  we  at 
present  fortunately  command,  and  whose  untiring 
exertions  in  carrying  into  effect,  in  an  advantageous 
and  practical  form,  the  Bankruptcy  Amendment  Act, 
1872  (which  was  in  many  respects  a  mere  foundation 
upon  which  the  rules  and  forms  should  rest),  we,  as 
judges  of  this  Court,  cannot  too  frequently  or  too  fully 
acknowledge.  The  memorandum  is  as  to  the  effect  of 
the  new  scale  of  duties,  and  is  as  follows : — On  the  Ist 
April  an  altered  system  of  stamp  duties  on  the  pro- 
cwdings  in  this  Court,  which  commence  on  and  after  that 
date,  will  come  into  operation.  The  duties  hitherto  levied 
are  those  imposed  by  schedule  Z  of  the  Irish  Bankrupt 
and  Insolvent  Act,  1857,  and  such  duties,  so  far  as 
ajpplicable  to,  or  required  by  the  procedure,  will  con- 
tinue to  be  levied  in  all  matters  of  bankru[)tcy,  and 
arrangements  now  pending  until  the  conclusion  of  each 
case.  Under  that  scale,  after  a  stamp  of  £1  on  the 
petition,  the  bulk  of  the  duty  has  been  levied  by  the 
imposition  of  a  duty  of  £1  on  each  sitting  of  the  Court 
in  the  case  for  purposes  which  the  procedure  required, 
irre^iective  of  the  importance  or  the  amount  of  assets  be- 
longing to  it  Duties,  though  of  trifling  amount,  have  also 
bem  levied  on  several  of  the  forms  used,  with  no  great 
pn^t  to  the  revenue,  while  productive  of  some  trouble  to 
the  solicitors  for  the  suitors.  The  duties  which  will  be 
levied  in  cases  commenced  on  and  after  the  1st  of  April 
have  been  greatly  simplified,  and,  it  is  believed,  will 
relieTe  cases  with  small  assets  without  imposing  any 
undue  burthen  upon  large  estates.  A  stamp  of  £2  will 
be  levied  on  the  petition,  and  then  a  moderate  duty  of 
£2  per  cent  on  assets  realized  or  composition  up  to 
£50i>,  and  of  58.  on  each  £100  of  assets  realized  or 
composition  over  that  amount,  in  substitution  for  the 
somewhat  unequal  system  hitherto  in  use.  Thus, 
the  duty  on  assets  or  composition  of  £500  will 
be  £10,  while  on  £1,000  it  will  only  be  25a. 
more  In  no  case,  no  matter  how  large  the  assets,  or 
probnged  the  procedure,  is  the  duty  to  exceed  £50.  A 
duty  of  £1  will  be  imposed  on  each  debtor's  summons 
and  evoy  seareh.   While  it  is  expected  that  this  change 


will  produce  a  somewhat  larger  revenue,  yet  it  will  be 
levied  where  it  is  rightfully  incident,  and  the  procedure 
of  the  Court  will  l^  relieved  from  those  duties  which 
have  often  been  felt  to  be  obstructive. 

Security  for  costs;  affidavit  of  merits — Motion  on 
behalf  of  defendant,  that  the  plaintiffs,  who  resided  in 
France,  should  give  security  for  costs.  The  action  was 
for  goods  bargained  and  soldj  and  sold  and  delivered ; 
and  for  money  paid  for  defendant's  use.  The  defendant 
deposed  "  that  he  has  a  good  defence  upon  the  merits 
to  this  action,  said  goods  bkving  been  injured,  and  not  to 
order."  Monroe,  for  the  plaintiflfs,  opposed  the  motion, 
on  the  ground  that  the  affidavit  did  not  sufficiently 
disclose  a  defence  on  the  merits,  according  to  the 
practice  of  the  Court  of  Exchequer.  D.  Sherlock,  lot 
the  defendant,  submitted  that  the  averment  that  the 
goods  were  not  to  order  was  sufficient  Motion  granted 
{Chaigneau  and  Another  v.  Cf  Gorman,  Con.  Ch.,  March 
27,  1874,  before  Krooh,  J.) 

Ejectment  on  title ;  waiver  of  temporary  bars ;  juritdic- 
tion  m  Consolidated  Chamber.— Ryan,,  Q.C.,  moving  for 
an  order  to  restrain  the  defendant,  in  an  action  of 
^eclment  on  the  title,  from  setting  up  temporary  bars, 
tyster,  contra,  objected  that  a  judge  in  Consolidated 
Chamber  had  not  jurisdiction  in  the  matter,    Paij,es, 

C.B. I  have  previously  considered  this  question,  with 

a  view  to  determiniog  as  to  what  course  I  should  adopt, 
if  occasion  arose.  In  my  opinion,  the  order  ought  to 
be  made  in  all  proper  cases,  and  the  objection  can  then 
be  raised  in  a  proper  form  for  dedraonj  by  the  defendant, 
at  the  trial,  refusing  to  waive  his  right  to  rely  on  the 
outstanding  estates;  and  then  the  question  of  jurisdic- 
tion will  arise,  and  be  afterwards  solemnly  decided. 
Motion  granted  (Lord  Castletown  v.  Wingate,  Con.  Ch., 
Feb.  27,  1874.  Note,  in  Cliffin-dAnd  Another  v.  Brooks 
and  Another,  Con.  Ch.,  Feb.  20,  1874,  before  Morris, 
J.,  a  like  motion  was  granted,  without  objection  to  the 
jurisdiction). 


KsKPua   GasTHoniiDB   without  Pbopib  QvkuncM.- 

TION.— At  tha  Ennis  Pett?  Sessions,  a  man  named  Kilmartin 
has  beeu  fined  for  keeping  greyhounds  without  the  qualifica- 
tion of  a  freehold  estate  of  the  value  of  £1,000.  iTive 
magistrates  adjudicated,  but  two— Dr.  Cullinan  and  Mr. 
Keeoe — dissented. 

IMFBISONHENT  FOB  DxBT. — A  large  majority  of  the 
Associated  Chambers  of  commerce  has  resolved  that  the 
abolition  of  imprisonment  for  debt  is  not  desirable.  A 
motion  was  also  adopted  for  calling  on  the  Government  to 
institute  an  inquiry  into  railway  management,  witb  reference 
to  a  (liminntion  of  accidents  both  to  passengers  and  railway 
servants.  The  Associiited  Chanibers  will  meet  next  year 
at  Newcastle. 

A  bill  has  passed  the  House  of  Representatives  providing 
that  no  person  shall  be  prosecuted,  tried,  or  punished  in  any 
United  States  court  for  any  offence  not  capital,  or  for  any 
fine  or  forfeiture  under  a  penal  statute,  unless  indicted,  or 
information  shall  be  found  or  instituted  within  five  years 
from  the  date  of  the  crime  or  act^  except  in  the  case  of 
persons  fleeing  from  justice. — Central  Lam  Journal  (St, 
Louis). 

Neoliobnob  or  'Fw.low-bbbVamts. — In  Packet  Co.  v. 
MeCve,  the  United  States  Supreme  Court  recently  held 
that,  where  a  man  standing  on  a  wharf  was  hired  by  the 
officers  of  a  bout  to  do  a  couple  of  hours'  work  on  the  boat, 
and,  having  received  his  pay  for  the  work  when  completed, 
was  retumine  to  land,  and  while  on  the  gang-plank  was 
fatally  injured  by  the  employes  of  the  boat,  who  carelessly 
palled  the  plank  from  under  him,  it  was  a  question  for  the 
jury  to  determine  whether  the  employment  had  terminated, 
the  action  being  against  the  owners  of  the  boat,  and  the 
defence  being  that  he  was  injured  by  fellow-servants  during 
the  oourBe  of  employmtut  The  jury,  it  seems,  dicided 
that  the  relation  of  master  and  servant  did  not  exist  at  the 
time  of  tile  injniy. — Albany  LoM  Jownutl. 
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LIABILITY  OF  MARRIED  WOMEN  TO  BE 
MADE  BANKRUPT. 

District  Court  of  the  United  States,  Diitriot  of  CaUfomia, 
January  29,  1874. 

In  re  Jcua  Ltonb. 
(Before  Hon.  OaDEir  HoFrHAN,  District  Judge.) 

1.  Bankruptcy — Married  Women. — /»  a  Mate  toAote 
ttatvte  law  makes  a  married  inMnaa  lining  apart  from  her 
kmiiand  liahU  to  he  toed  in  aU  aetimi  at  if  sole,  she  may  he 
proeeeied  against  under  the  bankrupt  law. 

W.  U.  Frfidd  for  petitioning  creditor*.  Whiting  and 
Napthaly  for  respondent 

HorFHAN,  J. — The  question  raised  by  the  demurrer  in 
this  case  is  whether  the  respondent,  being  a  married  woman, 
is  liable  on  a  contract  to  pay  rent,  and  if  she  has  committed 
an  act  of  bankruptcy,  can  be  adjudged  bankrupt.  It 
appears  that  the  husband  of  the  respondent  has  long  since 
renounced  and  abandoned  all  his  marital  rights  and  duties. 
Por  twelve  years  Mn.  Lyons  has  lived  separate  and  apart 
from  him,  supporting  herself  and  her  minor  children  by  her 
own  exertions.  In  the  ooniwi  of  her  business  aa  keeper  of  a 
lodging-house,  she  has  contracted  an  indebtedness  for  rent, 
and  b^g  so  indebted,  and  in  contemplation  of  bankruptcy 
and  insolvency,  has  made,  aa  is  alleged,  an  assignment  of 
her  property  in  fraud  of  the  bankrupt  act. 

It  is  urged  by  the  respondent's  counsel  that  the  contract 
of  a  married  woman  for  the  payment  of  money  is  void,  and 
Aat  the  petitioning  creditor  has  no  debt  which  the  court 
can  recognize.  On  this  point  numerous  authorities  are 
cited  ;  but  as  they,  for  the  most  part,  are  decisions  under 
the  act  of  April  17, 1850,  and  the  amended  act  of  May  12, 
1862,  no  examination  of  them  is  necessary.  The  decision 
of  the  question  before  us  turns  upon  the  force  and  effect  to 
be  given  to  the  act  of  March  9,  1870.  (Laws  of  1870,  p. 
226.) 

The  first  three  sections  of  that  act  are  as  follows  :  Section 
1.  "The  earnings  of  the  wife  shall  not  be  liable  for  the 
debts  of  the  husband."  Section  2.  "The  earnings  and 
accnmulations  of  the  wife  and  her  minor  children  living 
with  her,  or  being  in  her  custody,  while  the  wife  is  living 
separate  and  apart  from  her  husband,  shall  be  the  separate 
property  of  the  wife."  Section  3.  "The  wife,  while  living 
separate  and  apart  from  her  husband,  shall  have  the  sole 
and  exclusive  control  of  her  separate  property,  and  may  sue 
and  be  sued  without  joining  her  husband,  and  may  avail 
herself  of,  and  be  subject  to,  all  legal  process  in  all  actions, 
including  actions  concerning  her  real  estate."  The  fourth 
section  prescribes  the  mode  in  which  she  may  convey  her 
real  estate. 

The  object  of  these  enactments  is  apparent.  It  was  to 
secure  to  the  wife,  when  abandoned  by  her  husband,  the 
fruits  of  her  own  industry,  and  to  enable  her  to  support 
herself  and  her  children  out  of  her  earnings  and  accumula- 
tions, free  from  his  interference  or  molestation.  For  this 
Enrpose  her  earnings  and  accumulations,  which  at  oommon 
m  belonged  to  her  husband,  are  declared  her  separata 
property,  and  her  rights  in  respect  of  such  property  are 
carefully  defined.  She  is  to  have  the  sole  and  exclusive 
control  of  it ;  she  may  separately  sue  or  be  sued,  and 
may  avail  henelf  of  and  be  subject  to  all  legal  process  in 
all  actiotis.  That  the  principal  intention  of  the  Legislature 
was  to  protect  deserted  wives  in  their  just  rights,  and  not 
to  impose  upon  them  additional  liabilities,  is  admitted. 
For  this  piurpose  they  were  placed  in  the  position  of  qtuui 
femes  sole,  and  were  granted  all  the  powers  necessary  to 
enable  them  to  earn  their  own  livelihood,  and  to  retain  and 
enjoy  the  fruits  of  their  industry.  But  to  accomplish  this 
object,  it  was  evidently  necessary  to  create  new  liabilities 
as  well  as  to  confer  new  rights.  The  ability  to  sue  for 
moneys  earned  by  or  due  to  her  was  clearly  indispensable 
to  enable  the  wife  to  attain  the  object  contemplated  by  the 
law. 

Justice  and  reason,  and  even  her  own  interests,  demnnded 
that  she  should  herself  be  liable  for  all  debts  contracted  by 
her.  For  without  such  liability  how  could  she  obtain  the 
credits,  usually  necessary  in  the  conduct  of  any  business ; 
•ud  what  could  be  said  of  the  morality  of  a  law  which 
should  announce  to  a  woman  that  for  all  debts  and  demands 


due  her  she  shall  have  the  right  to  sue  and  enforce  pay- 
ment, but  as  to  debts  due  by  her  she  may  plead  her 
coverture  as  a  conclusive  bar  to  the  action  ! 

The  separate  property  of  a  married  woman  has,  on 
general  principles  of  equity,  been  held  liable  for  debts 
contracted  in  respect  to  it  or  in  and  about  its  management 
and  improvement  The  act  of  1870  created  a  new  species 
of  separate  property  in  the  earnings  and  accumulations  of 
the  wife  whUe  separated  from  her  husband. 

The  equitable  principles  already  adopted  by  the  courts, 
and  usually  enforced  by  statute,  required  this  new  species 
of  separate  property  should  be  liable  for  debts  incurred  in 
its  creation  or  management,  and  in  the  course  of  the 
business,  the  proceeds  of  which  the  statute  enables  the  wife 
exclusively  to  enjoy.  Further  discussion,  however,  is 
needless,  as  the  language  of  the  act  is  too  expUdt  to  be 
unirt^fcOTi  It  enacts  that  the  wife  separated  from  the  hus- 
band "may  sue  and  be  sued,  and  that  she  shall  be  subject  to 
all  legal  process  in  all  actions."  This  language  is  obviously 
inconsistent  with  any  exemption  from  liability  to  suit  for  a 
just  debt  on  the  pretext  that,  being  a  married  woman,  her 
contracts  for  the  payment  of  money  are  void. 

The  respondent  being  thus  found  to  have  incurred  a  valid 
indebtedness  and  a  liabUity  to  be  sued  therefor  as  if  a  feme 
sole,  she  may,  if  she  has  committed  an  act  of  bankruptcy, 
be  adjudged  a  bankrupt  Hilliard  on  Bankruptcy,  p.  49  ; 
Avery  and  Hobbs  on  Bankruptcy,  pp.  3S-4  ;  in  re  ^nkead, 
7  N.  B.  R.  p.  489. 

The  demurrer  is  overrated,  and  the  respondent  allowed 
ten  days  to  answer  the  petition. — Pacific  Lau  Reporter. 

Nora. — Whether  a  married  woman  may  be  proceeded 
against  under  the  bankrupt  act,  would  seem  to  depend,  in 
each  particular  case,  upon  her  power  of  making  oontiacts, 
or  of  engsging  in  trade  or  other  business  independently  of 
her  husband.  The  general  rule  of  the  common  law  is  that 
a  married  womnn  possesses  no  such  power ;  but  that  if  she 
enters  into  contracts  or  engages  in  trade  or  other  business 
with  her  husband's  consent  or  ratification,  she  acts  simply 
as  his  agent ;  and  hence  that  the  fruits  of  such  contracts, 
or  the  accumulations  of  such  trade  or  business,  belong  to 
him  and  not  to  her.  Bish.  Mar.  Worn.,  §  733  ;  Switzer  v. 
Valentine,  4  Duer,  96  ;  Jenkins  v.  Flinn,  37  Ind.  849. 
Wherever  this  rule  of  the  common  law  obtains  in  full  forces 
it  is  clear  that  she  cannot  be  adjudged  a  bankrupt  In  re 
Goodman,  8  N.  B.  R.  380. 

But  this  rule  admits  of  exceptions,  and  these  may  be 
arranged  into  two  classes  :  1.  Exceptions  created  by  local 
custom  or  by  local  law.  2.  Exceptions  growing  out  of  a 
temporary  cessation  of  the  coverture. 

Under  the  first  of  these  exceptions  is  the  case  of  frequent 
occurrence  in  the  English  books,  where  a  married  woman 
acts  as  a  sole  trader  according  to  the  custom  of  London. 
Sx  parte  Carrington,  1  Atk.  206  ;  Lavie  v.  Philips,  8  Burr. 
1776 ;  S.  C.  1  W.  Black.  Rep.  670.  See  also  in  Pennsyl- 
vania, Burke  v.  Winkle,  2  Seigt.  &  Rawle,  189 ;  in  South 
Carolina,  Newbiggin  v,  Pillans,  2  Bay,  162  ;  in  Louisiana, 
Christensen  v.  Stump^  16  La.  An.  60  ;  Spalding  v.  Godard, 
16  La.  An.  277  ;  Bowles  v.  Tuner,  862  ib.  ;  in  Califoniia, 
Melcher  v.  Cuhland,  22  Cal.  622  ;  Abrams  v.  Howard,  23 
Cal.  888.  Under  the  same  head  would  fall  those  cases  like 
re  Lyons,  tupra,  where,  by  statute  in  particular  states,  a 
mnrried  woman  may,  under  certain  circumstanoes,  contract 
liabilities,  carry  on  business,  and  sue  and  be  sued  inde- 
pendently of  her  husband,  and  as  a  feme  sole.  In  these 
cases  there  would  seem  to  be  no  doubt  that  she  is  amenable 
to  the  bankrupt  law.  As  in  New  York  :  In  re  O'Brien, 
N.  B.  R.  Sup.  38  ;  Graham  v.  Starks,  3  N.  B.  R.  92.  Or  in 
Illinois  :  In  re  Kinkead,  7  N.  B.  R.  439.  Thus  it  was  held 
in  the  last  case  in  the  United  States  Dintrict  Court  at 
Chicago,  by  Blodgett,  J.,  that  where  a  husband  and  wife 
carried  on  a  business  in  partnership,  their  status  was  such, 
under  the  statutes  of  Illinois  relating  to  married  women, 
that  the  firm  might  be  proceeded  against  in  bankruptcy  ; 
and  hence  that  the  partnership  creditors  were  entitled  to  a 
preference  in  the  distribution  of  the  assets,  over  a  creditor 
of  the  husband,  whose  demand  had  accrued  prior  to  the 
organization  of  the  firm.  And  it  was  intimated  that  the 
wife  would  be  separately  adjudicated  a  bankrupt  if  it  should 
be  found  necessary  in  the  course  of  the  prooeedmg  to  do 


Digitized  by 


Google 


1874.] 


AND  SOLICITORS'  JOURNAL. 


181 


(o,  in  order  to  reach  any  indiTidoal  property  she  might 
have.  In  the  case  of  Rt  Bachel  Goodman,  8  N.  B.  R.  380, 
determined  in  the  TTnited  States  District  Coort  for  Indiana, 
before  Grisham,  3 .,  the  principle  above  stated  is  fully  recog- 
nised ;  bat  when  applied  with  reference  to  the  statutes  of 
Indiana  relating  to  married  women,  as  interpreted  by  the 
supreme  coart  of  that  state,  the  case  resulted  in  a  dismissal 
of  the  petition.  It  was  foond  under  the  Indiana  statates, 
as  expounded  by  the  state  supreme  oonrt,  (1)  that  a  married 
woman  cannot  engage  in  any  kind  of  trade  or  business  on 
her  own  aooonnt  imless  she  hare  separate  property ;  (2) 
that  if  a  married  woman,  not  having  separate  property  or 
means  of  her  own,  engage  in  and  carry  on  business,  the 
profits,  if  any  there  be,  belong  to  the  husband  as  the  earn- 
ings of  the  wife ;  and  (3)  that  a  married  woman  in  Indiana, 
poasesKd  of  no  separate  estate,  is  relieved  of  none  of  the 
disabilities  imposed  upon  her  by  the  common  law.  The 
petition  &iled  to  show  that  Mrs.  Goodman  was  possessed  of 
any  separate  property  or  means  with  which  she  was  carry- 
ing  on  her  basiness,  and  it  was  held  to  follow  that  she 
could  not  be  adjudged  a  bankrupt.  So  in  the  case  of  ^ 
SUchter,  2  K.  B.  R.  107,  in  Minnesota,  where  the  statnte 
allows  a  married  woman,  under  certain  circumstances,  to 
engage  in  trade  in  her  own  name,  npon  obtaining  a  license 
from  a  probate  justice,  in  which  case  the  business  and 
profits  become  her  separate  property,  and  she  is  bound  by 
her  contracts  as  a/«n«  kU,  Nelson,  district  judge,  held  that 
a  mamed  woman  who  had  been  engaged'  in  business  as  a 
member  of  a  partnership  firm,  but  without  complying  with 
the  statnte,  eoold  avail  herself  of  the  plea  of  oovertnre  to 
defeat  the  bankruptcy  proceedings  against  her. 

TTnder  the  second  head,  which  embraces  the  question 
whether  a  married  woman  may  be  adjudged  a  bankrupt 
wha«  the  marriage  relation  has  been  temporarily  inter- 
rnpted,  the  books  fomish  many  instructive  decisions  defin- 
ing the  eircnmstanoes  tmder  which,  independently  of  local 
caatom  or  statnte,  a  married  woman  may  be  separately 
sued.  These  decisions  embrace  cases  where  a  married 
woman  lives  apart  from  her  husband  on  a  separate  main- 
tenance, in  which  case  it  has  been  held  and  afterwards 
denied,  in  England,  that  the  wife  may  be  sued  at  law  as  a 
feme  toie.  Corbet  v.  Poelnitz,  1  Term  R.  6.  Con«ro, 
Compton  T.  ColUnaon,  1  H.  Blacks.  850  ;  Clayton  v.  Adams, 
6  Term  R.  604  ;  Manhall  v.  Batton,  8  Term  R.  S4S.  And 
Chancellor  Kent  states  (2  Com.  161)  that  the  mle  of  Corbet 
T.  Foefaiitz  has  never  been  adopted  in  this  country.  It  has 
alao  been  held  in  England  that  a  wife  may  be  sued  at  law 
whose  Imsband  is  an  absent  alien  enemy,  and  is  under  an 
abaolnte  disability  of  returning.  Deny  v.  Duchess  of  Maza- 
rine, 1  Ld.  Raym.  147.  Or  where  he  had  been  transported; 
SfMknow  V.  Caruthets,  2  W.  Black.  1197.  Or  had  been 
buiished  or  had  abjured  the  realm,  Lady  Belknap  ft 
Wayfauid,  1  Co.  Lit.  182  b,  183  a.  So  it  has  been  held 
in  Massacbnaetts  that  a  married  woman  who  had  been 
divorced  a  menta  et  (Aoro  might  sue  and  be  sued  as  a 
feme  toU  in  respect  of  property  acquired  or  debts  con- 
tracted by  her  sabsequently  to  the  divorce.  Dean  v. 
Kidimond,  C  Piek.461 ;  Pierce  v.  Bamham,  4  Metcf.  303. 
Aad  it  has  been  held  in  the  same  state  that  a  feme  covert, 
whose  hosbaud  had  deserted  her  in  a  foreign  country, 
and  who  had  thereafter  maintained  herself  as  a  single 
woman,  and  for  five  yesrs  had  lived  in  that  common- 
wealth, the  bnsband  being  a  foreigner  and  having  never 
been  within  the  United  States,  was  competent  to  sue 
and  be  sued  as  a  feme  lol,  Gregory  v.  Paul,  16  Mass. 
81.  And  the  qoestion  is  now  said  to  be  settled  in  Massa- 
cbosetta,  as  a  necessary  exception  to  the  mle  of  the 
common  law,  placing  a  married  woman  under  a  disability 
to  eontnd  or  maintain  a  suit,  that  where  the  husband  was 
n«ver_  witUn  the  oommonweolth,  or  has  gone  beyond  its 
jofisdiction,  has  wholly  renounced  bis  marital  rights  and 
dotica,  and  deserted  his  wife,  she  may  make  and  take  con- 
tracti,  juid  sue  and  be  sued  in  her  own  name  as  a  feme  $ol. 
"  It  is,"  sud,  Shaw,  C.J.,  "  an  application  of  an  old  rule  of 
tbs  common  law,  which  took  away  the  disability  of  cover- 
tan  where  the  husband  was  exiled  or  had  abjured  the 
I**!™."  Gregory  v.  Pierce,  4  Metcf.  478.  And  within  the 
™«»«ing  of  this  principle,  the  rtsidence  of  the  husband 
within  another  of  the  United  States  is  held  to  be  equivalent 
t«  bis  residence  in  »  foreign  state.    Abbot  v.  Bayley,  6 


Peck,  89.  "  But,"  said  Shaw,  G.J.,  in  Gre^ry  v.  Pierce, 
tupra,  "  to  accomplish  this  change  in  the  civil  relations  of 
the  wife,  the  desertion  by  the  husband  must  be  absolute  and 
complete;  it  must  be  a  voluntary  separation  from  and 
abandonment  of  the  wife,  embracing  both  the  fact  and 
intent  of  the  husband  to  renounce  de  facto,  as  far  as  he  can 
do  it,  the  marital  rebition,  and  leave  his  wife  to  act  as  a 
feme  lol.  Such  b  the  renunciation,  coupled  with  a  con- 
tinued absence  in  a  foreign  state  or  country,  which  is  held 
to  operate  like  an  sbjuration  of  the  realm,"  In  Love  v. 
Moynehan,  16  111.  277,  282,  the  supreme  court  of  Illinois, 
after  reviewing  many  modem  cases,  hold  the  law  to  be 
"  that  where  the  husband  compels  the  wife  to  live  separate 
from  him,  either  by  abandoning  her,  or  by  forcing  her,  by 
whatever  means,  to  leave  him,  and  such  separation  is  not 
merely  temporary  and  capricious,  but  permanent  and  with- 
out expectation  of  again  living  together,  and  the  wife  is 
unprovided  for  by  the  husband  in  suoh  a  manner  as  is  suited 
to  their  circumstances  and  condition  in  life,  she  may 
acquire  property,  control  her  person  and  acquisitions,  and 
contract,  sue  and  be  sued  in  relation  to  them,  as  tkfeme  tol, 
during  the  onotinnance  of  suoh  condition." 

So  it  has  been  held  in  a  recent  case  in  Georgia,  that,  on 
general  principles,  a  married  woman  whose  hnshand  has 
deserted  her  and  resided  in  another  state,  has  the  right  to 
contract  and  be  contracted  with,  to  sue  and  be  sued,  as  if 
tole.  Clark  v.  Valentino,  41  Ga.  148.  See  also  as  support- 
ing the  same  view,  the  following  cases :  Rhea  v.  Rhermer, 
1  Peters,  106 ;  Cornwall «.  Hoyt,  7  Conn.  427 ;  Arthnr  v. 
Broadnax,  8  Ala.  SS7  ;  Jones  r.  Stewart,  9  Ala.  856 ; 
Roland  v.  Logan,  18  Ala.  807  ;  Rose  v.  Bates,  12  Mo.  47  ; 
Starrett  v.  Wynn,  17  Seig.  ft  Rawle,  130  ;  Bean  v.  Morgan^ 
4  McCord,  148  ;  Valentine  v.  Ford,  2  F.  A.  Brown,  193. 

It  would  seem  to  follow,  by  reasonable  analogy,  that 
where  a  married  woman  is,  for  any  such  reason,  liable  to  be 
sned  as  if  lole,  at  Ivast  in  an  action  at  law,  she  may,  if 
otherwise  amenable  to  the  provisions  of  the  bankrupt  aoi, 
be  proceeded  against  thereunder.  Accordingly  it  was  held 
in  England  in  ex  parte  Franks,  7  Biug.  762,  that  the  wife 
of  a  convict  sentenced  to  transportation  was  liable  to  be 
made  a  bankrupt,  she  having  become  a  trader,  although  her 
husband  had  not  been  sfnt  out  of  England.  The  sentence  of 
transportation  against  her  husband  rendered  her  liable  to 
suit  generally ;  and  the  fact  that  she  had  become  a  trader 
brought  her  within  the  provisions  of  the  English  bankmpt 
Ukv.— Central  Lav  Journal, 


HUMOROUS  PHASES  OF  THE  LAW. 
Tbase-mabkb. 

One  of  the  most  fertile  subjects  of  conversation  in  the 
oommercial  world  is  the  rascality  of  lawyers.  To  bear  the 
unanimous  opinion  of  tradesmen  one  would  infer  that, 
among  the  latter,  at  leatt,  there  was  no  such  thing  as 
cheating  cue  another ;  that  such  is  the  purity  of  the 
atmosphere  of  trade,  that  no  merchant  ever  contrives  to 
filch  away  another's  customers,  and  that  one's  ownership  of 
his  own  is  universally  respected.  In  spite  of  the  bad  odor 
in  which  we  are  held  by  the  mercantile  world,  we  do  not 
remember  of  ever  hearing  ourselves  accused  of  stealing  one 
another's  signs,  or  forging  one  another's  handwriting,  or 
resorting  to  any  other  mean  device  to  get  business  that  does 
not  belong  to  us.  We  fear  that  so  much  oannot  be  said  of 
our  critics.  Here  is  an  entire  branch  of  the  law  devoted  to 
the  subject  of  the  protection  of  merchants  against  the  piracy 
of  their  fellows.  One  merchant  imitates  the  peculiar  com- 
modity or  invention  of  another ;  the  law  says  be  roust  not 
do  thiS)  and  gives  the  latter  the  privil^e  of  a-fRving  a 
peculiar  mark  upon  it  to  denote  his  proprietorship ;  the 
other  then  steals  the  mark,  too,  and  the  law  then  punishes 
the  latter  infraction.  All  this  not  only  furnishes  inevitable 
employment  to  those  unprincipled  lawyers,  of  whom  we 
started  out  to  speak,  but  gives  rise  to  a  vast  amount  of 
metaphysical  and  abstruse  law-learning.  Out  of  this  we 
propose  to  extract  any  alleviating  phases  of  humor  that  may 
not  be  altogether  patent,  although  the  subject  of  investiga- 
tion may  be. 

The  poets  have  differed  in  their  estimates  of  the  impor- 
tance of  a  name.     One  asks,  "What's  in  a  namet  that 
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which  we  call  a  rose  by  any  other  name  would  imeU  as 
sweet;"  and  another  talks  about  "the  magic  of  a  name." 
Bnt  the  experience  of  practical  men  has  demonstrated  that 
Campbell  is  right.  The  success  of  a  book,  a  play,  a  com- 
modity, is  very  dependent  upon  its  name,  and  the  success  of 
men  themselves  is  frequently  hindered  by  a  ridiculons  or 
common-place  name.  The  only  man  with  a  common  name 
who  achieved  fame,  according  to  oar  recollection,  was  John 
Brown,  and  even  he  would  not,  had  it  r.ot  been  for  the 
fortnnate  circumstances  of  his  failing  in  his  enterprise  and 
being  hanged.  The  modem  novelists  have  recognized  "  the 
magic  of  a  name,"  and  have  named  their  offspring  in  a  way 
to  excite  corinsity  and  surmise.  Frequently  their  produc- 
tions are  named  without  any  regard  to  appropriateness. 
Thus,  "  Cometh  up  as  a  Flower,"  so  suggestive  of  the  frailty 
of  human  existence,  and  which  has  accordingly  been  bought 
by  all  the  pious  persons  in  the  land,  turns  out  to  be  a  very 
nasty  tale  of  attempted  seduction.  "  Ruskin  on  Types,"  it 
is  said,  was  once  inquired  for  by  a  printer,  and  John  Hill 
Burton  tells  a  story  of  a  sheep-breeder  who  went  to  a  hard- 
ware store  to  buy  a  "hydraulic  ram  "  for  the  improvement 
of  his  flock.    But  we  are  straying  from  our  subject. 

It  was  formerly  said  that  a  trade -mark,  to  be  entitled  to 
judicial  protection,  must  in  itself  indicate  the  origin  or 
ovmershi  p  of  the  article  to  which  it  belongs.  This  idea  has 
been  very  materially  modified  by  modern  decisions.  The 
rule  is  well  stated  by  Lord  Langdale  in  Perry  v.  Truefttt,  6 
Beav.  56:  "A  man  may  mark  his  own  manufacture,  either 
by  his  name  or  by  using  for  the  purpose  any  symbol  or 
emblem,  however  unmeaning  in  itself ;  and  if  such  symbol 
or  emblem  comes  by  use  to  be  recognized  in  trade  as  the 
mark  of  the  goods  of  a  peculiar  person,  no  other  trader  has 
a  right  to  stamp  it  upon  his  goods  of  a  similar  description.'' 
As  an  illustration,  the  words  "  Congress  water "  do  not 
indicate  either  origin  or  ownership,  for  the  water  is  a  natural 
product,  and  no  one  would,  for  a  moment,  conceive  our 
members  of  Congress  as  having  any  interest  in  suoh  a 
subject ;  and  yet  the  phrase  has  been  held  a  vaUd  trade- 
mark. So  much  the  law  ooncedt-s  to  a  natural  beverage 
described  W  a  "  fancy  name."  But  artificial  beverages  are 
viewed  with  less  complacency,  and  "  Schiedam  Schnapps " 
may  be  made  and  sold  by  any  one.  So  it  was  held  in 
Wolfe  V.  Bwlce,  7  Lans.  151,  and  although  Mr.  Wolfe  was 
the  first  to  introduce  this  delicate  article  of  alcoholic  stimu- 
lant to  the  American  palate,  yet  any  one  may  keep  the  wolf 
from  his  door  by  manufacturing  and  vending  it. 

It  is  a  well-settled  principle  that  a  colorable  imitation  of 
one's  trade-mark  or  designation  will  be  restrained  by  a  court 
of  equity.  This  received  exemplification  in  the  case  of 
ChrUty  v.  Murphy,  12  How.  77.  The  plaintiff  organized 
and  established,  in  1842,  a  band  of  performers  of  negro 
minstrelsy,  and  named  it  after  himself,  "  Christy's  Min- 
strels." He  was  the  first  who  established  this  species  of 
entertainments.  When  he  commenced  it  he  incurred  some 
expenditure  of  time,  labor  aud  money,  and  continued  it 
SDOcessfolly  until  18S4,  when  he  suspended  it  and  went  to 
Califomia.  In  his  absence  the  defendants,  most  of  whom 
had  been  employed  by  him  in  his  band  as  performers  for 
hire,  assumed  the  style  and  name  of  "  Christy's  Minstrels." 
The  plaintiff,  desuing  to  reinstate  his  own  band  under  that 
name,  prayeid  an  injanction  against  this  oondact  of  the 
defendants,  and  it  was  granted  Judge  Clerke,  who  gave 
the  opinion  of  the  court,  and  who  seems  a  wise  and  merry 
Clerke,  such  as  would  have  rejoiced  the  heart  of  Chaucer, 
utters  some  very  sensible  legal,  hygienic  and  ethical  obser- 
vations. He  says :  "  *  Man  does  not  live  by  bread  alone  ; ' 
the  complete  enjoyment,  even  of  his  physical  existence,  does 
not  depend  upon  mere  food  or  raiment  or  other  msterial 
substances,  but  upon  the  exercise  of  the  various  and  nu- 
merous moral  and  mental  faculties  with  which  Oud  has 
endowed  us.  It  may  be  as  necessary  to  lau^'h  as  to  eat ; 
and  I  am  persuaded,  if  people  would  eat  Use  and  laugh  more, 
that  their  moral  as  well  as  phytical  well-being  would  be 
materially  improved.    The  gravest  of  poets  sings : — 

*The  love  of  pleasure  Is  man's  eldest  bom; 
Wiadum,  her  younger  sister,  though  more  grave. 
Was  meant  to  mhilsler,  and  not  to  mar 
Imperial  pleasure,  queen  of  human  hearts.* " 

And  the  judge  concludes  that  the  entertainment  afforded  by 
Mr.  Christy  deserves  the  protection  of  the  court  against 


fraudulent  imitations,  and  that,  in  the  use  of  his  name^  the 
defendants  must  "keep  dark." 

It  would  doubtless  be  conceded  that  an  artist's  or 
engraver's  device  placed  upon  a  pictnre  by  way  of  trade 
mark,  wonld  be  protected  against  imitation.  Thus,  the 
letters  A.D.,  in  the  form  of  a  monogram,  the  well-known 
device  of  Albert  Dnrer,  could  not  lawfully  be  adopted  by 
another  engraver  of  a  different  name,  although  he  should 
place  after  the  letters  the  year  of  grace  in  which  the  work 
was  produced,  thus  giving  to  the  letters,  when  accurately 
viewed,  the  force  simply  of  "  Anno  DonUnL"  And  this  is 
the  extent  to  which  a  man  can  make  a  trade  mark  of  his 
own  name.  Those  of  a  different  name  may  be  restrained 
from  assuming  his  name  and  mark,  and  others  of  the  same 
name  from  imitating  his  peculiar  deviceL 

One  accurate  observer  has  seemed  to  think  that  trade- 
marks on  pictures  to  denote  their  subjects  are  very  useful. 
Mark  Twain,  in  "Innocents  Abroad," after  explaining  how 
he  is  able  to  recognize  pictures  of  St.  Mark,  St.  Matthew, 
and  St.  Sebastian,  by  the  presence  of  the  lion,  the  book 
and  the  pen,  and  the  arrows,  respectively,  goes  on  to 
remark  : — "  When  we  see  other  monks  looking  tranquilly 
up  to  heaven,  bnt  having  no  trade-mark,  we  always  ask 
who  those  parties  are." 

It  is  also  a  familiar  prinoiple  that  equity  will  not  lend 
its  aid  to  restrain  imitations  of  articles  wnioh  are  themselves 
deceptive  and  false  in  their  appellations.  Thus  in  Fetridge 
V.  Well*,  13  How.  S85,  where  tlie  plaintiff  made  a  liquid 
sonp,  composed  of  palm  oil,  pot-ash,  alcohol,  and  sugar, 
and  called  it  "  Balm  of  Thousand  Flowers,"  he  was  denied 
an  injunction  to  restrain  the  defendant  from  doing  the  same 
thing.  In  other  words,  although  the  plaintiff  came  into 
couit  with  so  much  soap,  he  did  not  come  with  "clean 
hands."  We  have  seldom  seen  a  case  exhibiting  a  Judge 
in  such  a  prosaic  and  unimaginative  light  as  this.  Judge 
Duer  actually  denied  an  injunction,  on  the  ground  that 
the  title  of  the  plaintiff's  soap  was  false  and  fraudulent,  and 
induced  the  public  to  believe  that  it  was  concocted  of  many 
flowers  I  He  satirically  calls  the  article  a  "  precious  com- 
pound,"  and  spends  several  pages  in  the  severest  judicial 
denunciation  of  its  inventor.  He  quotes  Webster  and 
Johnston  to  show  that  *'  balm  "  means  "  an  aromatic  vege- 
table juice,  whether  extracted  from  trees,  shrubs,  or 
flowers."  What  he  would  do  to  one  who  should  call  a 
soap  "  Balm  of  Gilead,"  does  not  appear.  But,  however 
matter  of  fact  the  Judge  was  as  to  the  title,  be  was  sound 
when  he  came  to  criticise  the  paper  of  directions,  which 
promised  that  the  preparation  would  cure  nearly  every  ill 
that  flesh  is  heir  to  ;  and  not  even  the  "  ingenious  pleasan- 
tly" of  "the  able  counsel  for  the  plaintiff,  to  whom  ha 
always  listened  with  pleasure,  and  not  unfrequently  with 
instruction ;"  nor  his  own  concession  that  it  would  be  diffi- 
cult fur  a  judge  of  the  most  approved  and  habitual  gravity 
.to  read  this  paper  of  directions  without  a  smile  ;"  nor  his 
own  pleasantry,  that  "it  would  seem  that  so  long  as  the 
'  Balm  of  Thousand  Flowers'  may  be  procured,  it  will  be  a 
folly  to  grow  old  and  a  mistake  to  die,"  could  cause  him  to 
forget  his  duty  to  refuse  to  aid  the  plaintiff  in  obtaining  a 
monopoly  to  deceive  the  public. 

Mr.  Brown,  in  his  treatise  on  trade-marks,  says :  "  We 
are  not  deceived  into  thinking  that  there  is  any  'gold  dost' 
in  the  whiskey  that  bears  that  name :  or  that  an  illumi- 
nating oil  is  verily  '  Minernl  Sperm  Oil ;'  or  that  pills  are 
really  '  Everlaxting.' "  We  are  quite  incUned  to  agree  with 
the  latter  authorities,  and  to  believe  that  the  public  are  not 
quite  so  credulous  as  Judge  Duer  seems  to  tbink.  At  all 
events,  we  think  that  Judge  Sutherland  lays  down  tlie  true 
doctrine  in  Camitock  v.  White,  18  How.  Pr.  421.  <*  As  to 
the  public,"  he  says,  "if  these  pills  are  an  'innocent 
humbug,  by  which  tiie  parties  are  trying  to  make  money, 
I  doubt  whether  it  is  my  duty,  on  these  questions  of  pro- 
perty, of  right  and  wrong  between  the  parties,  to  step 
outidde  of  the  case,  and  to  abridge  the  innocent  individual 
liberty  which  all  persona  must  be  presumed  to  have  in 
common,  of  suffering  themselves  to  be  humbugged."  A 
doctrine  previously  enunciated  in  substance  by  Butler  : 

"  Doubtless  the  pleasure  Is  as  great 
Of  being  cheated,  as  to  cheat." 

And  by  The  SpectcUar:  "There  ia  hardly  a  mam  in  the 
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woild,  one  would  ttuok,  so  ignoiaiit,  as  not  to  know  that 
the  ordinary  quack  docton,  who  publish  their  great  abilities 
in  tittle  brown  billets,  distributed  to  all  who  pass  by,  are,  to 
a  man,  imposten  and  murderers  ;  yet  such  is  the  credulity 
of  the  vulgar,  and  the  impudence  of  those  professors,  that 
the  aflUr  still  goes  on,  and  new  promises  of  what  was  never 
done  before  are  made  every  day." 

Tba  principle  of  Felridge  T.  WtiU  was  less  dubiously 
moBtimted  in  ffobbt  v.  Praneaii,  19  How.  5S7.  The  plain- 
tiff manufactured  a  eosmetie  powder  called  "  Meen  Fun," 
uid  represented  on  his  labels  that  it  was  "  patronized  by 
Her  IdCajesty  the  Queen,"  and  that  the  plaintiff's  place  ii 
bnsinesa  was  in  London.  It  appearing  that  the  article  was 
really  manufactored  in  New  York,  a  motion  fi>r  an  injunc- 
tion against  the  defendant's  manufacture  of  a  similar 
article,  fa^  the  same  name,  was  refused,  the  court  remark- 
ing :  **  Her  Majesty  the  Queen  is  piubably  ignorant  of  its 
virtaes  or  even  of  its  existence."  And  again,  in  PoviU  v. 
Spatr,  7  Penn.  L,  J.  176,  the  complainant  applied  for  an 
injonetion  to  restrain  the  defendant  from  using  wrappers, 
labeb  and  bottles  reoembling  .those  used  by  him  m  his 
bosineaB  of  selling  "  Wistar's  Balsam  of  Wild  Cherry."  It 
was  claimed,  by  the  complainant's  wrappers,  that  his 
prepaiation  was  a  specific  for  nearly  every  imaginaUa 
disease.  This  was  too  much  for  the  oonr^  who  observed  : 
"  It  is  not  the  office  of  chancery  to  intervene,  by  its  summary 
prooesB,  in  oontrovenies  like  tiiis  ;  '  turn  nottrum  tantai  com- 
pomere,'"  which,  being  translated,  we  suppose  must  mean 
**  it  ia  not  ours  to  decide  about  a  nostrum." 

Cartii  V.  Bryem,  36  How.  33,  is  an  entertaining  case  in 
■ewcal  particulars.  Previous  to  1814,  Mrs.  Charlotte  N. 
Winalow  prepared  a  composition  for  children  teething, 
which  she  used  with  sncceaa.  In  that  year  she  gave  the 
receipt  to  her  son-in-law,  the  phunti^  who  commenced  its 
mannfactare  and  sale  under  the  name  of  "  Mrs.  Winslow's 
Soothing  Syrup,"  and,  with  the  approval  of  Mis.  W.,  be 
made  t£tt  his  trade  mark,  and  the  article  has  achieved  an 
extensive  and  valuable  reputation  under  that  appellation. 
In  1 867  the  defendant  commenced  the  manufacture  and  sale 
of  a  preparation  of  similar  appearance,  put  up  in  similar 
tcava,  and  denominated  "  Mrs.  H.  M.  Winslow's  Soothing 
Symp  for  children  teething."  On  the  petition  of  tbe 
pwntif(  the  defendant's  conduct  was  enjoined,  it  appearing 
that  his  claim  to  any  use  ef  the  name  of  "  Winslow  "  was 
false  and  fraudulent.  Long  before  the  defendant  commenced 
Ids  maaafactnre,  the  original  mother  Winslow  had  passed  to 
the  rilent  tomb,  but  whether  her  passage  thither  had  been, 
or  might  have  been,  in  any  degree  sooted  by  the  adminis- 
tratiott  of  her  own  charmed  mixture,  the  report  does  not 
show.  The  case  is  worthy  of  remark  in  seveial  particnlns. 
To  begin,  it  shows  the  tender  interest  that  the  Uw  takes  in 
infanta.  Tbe  ofaancdlor  and  ooniis  of  equity  are  the 
gnaiidiana  of  infants,  and  the  jealous  protectors  of  their 
rights.  In  this  case,  the  court  declaivd  that  its  wards 
sboold  not  be  imposed  on  by  pseudo-Mrs.  Widslows ;  that 
tlteir  slnmbers  should  not  be  broken  by  any  such  fraudulent 
devices,  and  that  the  court,  having  cut  its  own  eye-teeth, 
woold  not  allow  the  normal  development  of  the  infantile 
teoth  to  be  interfered  with  by  Mr.  Bryan  and  his  pretended 
Mia.  Winslow.  Again,  the  case  discloses  the  unexampled 
^lectade  of  a  mother-in-law  doing  something  handsome  for 
her  son  in  law,  and  finally,  we  should  note  that,  although 
Mother  Winslow  had  gone,  as  ia  confidently  hoped,  where 
tbere  is  no  "wailing  or  gnashing  of  teeth,"  yet  tlie  plainti£F 
eontmned  to  advertise  t^t  "  Mrs.  Winslow,  an  experienced 
none  and  female  physician,  presents  to  the  attention  of 
mothers  her  soothing  syrup ;"  that  the  defendant  claimed 
that  this  was  a  false  representation,  and  that  the  court 
woold  not  protect  tbe  plaintiff,  in  a  fraudulent  monopoly  of 
tbe  name  of  the  departed  nurse  ;  but  that  the  court  held 
that  the  objection  was  technical,  that  they  would  not  look 
too  intensely  into  tenses,  and,  the  defendant  being  guilty  of 
firaod,  it  did  not  lie  in  his  month  to  make  the  objection.  So 
Mother  Winslow  can  rest  in  peace ;  her  son-in-law  can  go 
on  selling  the  mixture  undisturbed,  and  thousands  of  young 
mothers,  when  they  feel,  like  Hamlet,  that  the  "  heir  bites 
shrewdly."  will  bless  good  Mother  Winslow  and  good  Judge 
Van  Tont.  As  for  this  wretched  designing  Bryan,  he 
oogbt  to  be  sentenced  to  read  Judge  Van  Vorst's  opinion  of 
fafan.    We  would  not  like  to  be  in  bis  place  for  a  consider- 


able consideration.  If  he  has  any  conscience  at  all,  the 
feelings  of  the  rufBans  who  sm'ithered  the  babes  in  the 
tower,  and  of  Macbeth,  who  "  murdered  sleep,'*  must  have 
been  as  nothing  to  his.     The  poet  sweetly  sings  : 

**  HesTsn  lies  sbont  ns  In  oar  Infsncjr ;" 
but,  when  we  read  this  report,  we  must  conclude  that  it  is 
Bryan  who  lia  about  us  in  our  infancy.     Let  the  wretched 
man  go.     Kot  even    the   original   and    genuine    Mother 
Winslow  can  purchase  slumber  for  his  guilty  eyelids. 
"  Not  poppf,  nor  nundragors. 
Nor  sll  the  drowsy  sjrmps  of  the  world, 
Sbsll  ever  medieios  thee  la  that  sweet  sleep 
Which  thoa  owds't  yesterday." 

So  much  as  to  the  action  of  courts  in  assisting  poor  human 
nature  to  get  its  teeth  in  without  pain.  Now,  let  us  see 
how  it  wiU  aid  us  in  getting  our  teetb  out  without  pain. 
Cotton  V.  Thomai,  2  Brewster,  808,  tells  ns  how.  The  plain- 
tiff alleged  that  he  had  purchased  from  Dr.  O.  Q.  Colton 
the  right  to  use  the  name  "  Colton  Dental  Association,"  in 
connexion  with  the  use  of  nitroas-oxide  gas  to  alleviate 
pain  in  the  extraotioD  of  teeth,  and  that  he  used  the  same 
in  advertisements,  and  prominently  displayed  it  on  signs ; 
that  the  defendant,  who  had  been  in  his  employment,  left 
him,  opened  dental  rooms  in  the  same  street,  issued  cards, 
announcing  that  he  was  "  formerly  operator  at  the  Colton 
Dental  Kooms,"  and  extracted  teeth  without  pain  by  the 
use  of  nitrous-oxide  gas,  and  put  a  sign  to  the  same  purport 
over  his  door,  but  that  the  words  "formerly  operator  at 
the,"  upon  cards  and  sign,  were  in  small  and  almost  illegible 
letters,  while  the  words  "  Colton  Dental  Kooms  "  were  very 
conspicuous ;  tbe  signs  were  very  similar  in  shape,  sixe,  etc., 
and  were  hung  on  the  same  side  of  tbe  street,  in  the  same 
manner,  and  might  readily  be  mistaken  the  one  for  the 
other,  "especially  by  suffering  patients  impatient  for 
relief."  An  injunction  against  the  defendant's  cards  and 
signs  was  granted. 

As  we  have  seen,  the  imitation  need  not  be  literal  to 
sustain  an  injtmotion.  Thus,  in  Burnett  v.  Phaion,  9 
Bosw.  192,  the  plaintiff's  "Cocoine"  was  held  to  be  infringed 
by  the  defendant's  Cocoine ; "  and,  in  a  French  case,  "Eau 
de  la  Floride"  was  held  to  be  infringed  by  "Eau  de  la 
Fluoride."  Here  was  a  difference  of  only  a  single  letter, 
but  the  court  thought  "the  letter  killeth." 

But  it  is  time  to  draw  tbe  moral  irom  our  subject.  In 
tile  first  place,  we  see  that  man  is  an  imitative  animal. 
Doubtless  Mr.  Darwin  woold  derive  comfort  from  the 
perusal  of  this  paper,  as  affording  evidence  that  we  are  all 
descended  from  Mr.  Darwin's  avowed  ancestry.  Be  that  as 
it  may,  the  fact  remains,  man  apes  his  fellow.  Secondly : 
in  the  matter  of  trade-marks,  in  nine  oases  out  of  ten,  ue 
protection  of  the  mark  is  sought  for  something  not  worth 
protecting  or  not  needing  protection.  Nostmms  form  a 
large  class,  and  things  without  which  numkind  would  be  as 
well  off  as  with,  or  the  thing  infringed  ia  no  better  than  the 
spurious  article ;  or  the  genuine  is  so  much  superior  to  the 
upurious,  that  nobody  will  be  deceived.  So  it  is  apparent 
that  the  protection  extended  is  not  for  the  public,  but  simply 
for  individual  benefit.  Third:  it  is  quite  possible  that  if 
trade-marks  were  abolished  all  oummoditiea  would  be 
improved,  and  less  liable  to  adulteration  or  depreciation  in 
manufacture.  Mr.  Wedgwood  never  patented  his  exijuisite 
wares;  he  knew  they  could  not  be  successfully  imitated. 
Ulysses  felt  no  uneasiness  lest  any  one  else  should  bend  his 
bow.  Wordsworth  said  to  Lamb  that  Shakespeare  was 
greatiy  overrated;  "why,"  said  he,  "I  could  write  just  like 
him  if  I  bad  a  mind  to."  "Yes,"  replied  Lamb,  "if  you 
only  had  the  mind."  There  is  quite  a  tempest  in  the 
literary  tea-pot,  about  the  autliorship  of  "Beautiful  Snow" 
and  "Betsy  and  I  are  out,"  but  "Paradise  Lost"  and 
"Hamlet"  have  bad  no  imitators  and  need  no  trade-mark.—^ 
Albany  Law  Journal. 

TRANSFER  OF  SHAKES  TO  PAUPERS. 

It  is  a  question  of  very  general  interest  whether,  when  a 
company  is  in  txiranU,  a  shareholder  is  entitled  to  transfer 
his  shares  to  a  pauper,  and  thereby  avoid  his  liability. 
There  have  been  differences  of  opinion  among  lawyers  on 
the  subject,  but  it  was,  until  recently,  the  generally  re- 
ceived opinion  that  this  might  b«  dona     I^srd  Westbuty, 
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bowerer,  gave  a  sadden  shock  to  thia  doctrine  in  Ute 
Earopean  AjBsuruiae  Arbitration,  and  Lord  Romilly  is  now 
following  up  Lord  Westbury's  lead  with  vigour.  During 
the  past  week  our  columns  have  shown  an  unbroken  series 
of  saocesses  on  the  part  of  the  official  liquidator  of  the 
European  Asauiance  iSociety  in  impeaching  transfers  to  men 
of  straw.  The  effect  of  this  is  that,  with  respect  to  a  very 
large  number  of  shares,  instead  of  nothing  whatever  being 
recovered,  the  oontributories  will  be  found  to  be  solrent 
men,  and  the  calls  will  be  paid  in  fulL  This  will  not  only 
give  the  policy-holders  a  larger  dividend,  but  will  to  a  cer- 
tain extent  relieve  the  other  shareholders  in  paying  the  ex- 
penses of  the  winding-up.  The  question,  therefore,  affects 
very  considerably  those  who  are  interested  in  this  arbitra- 
tion. But  it  is  of  wider  interest,  for  it  ooncema  all  share- 
holders to  know  whether,  under  certain  circumstances,  they 
may  not  find  themselves  caught  in  a  trap  without  any 
possibility  of  escape. 

The  real  history  of  the  European  Assurance  Sodety 
would,  no  doubt,  reveal  many  useful  &ct8 ;  and  it  may, 
perhaps,  be  lamented  that  it  was  not  deemed  advisable  to 
appoint  a  commission  of  inquiry  into  the  downfall  of  the 
European  and  Albert  Insurance  Companies.  However, 
something  may  be  learnt  from  the  disclosures  which  are 
being  made  in  the  arbitration  which  is  now  proceeding, 
more  especially  with  regard  to  the  transfer  of  shares.  For 
some  time  before  1869  it  was  generally  romoured  that  the 
European  Assurance  Society  was  in  a  bad  way.  The 
manager  of  the  office  in  Melbourne  says  he  knew  of  its 
insolvency  before  he  left  Australia  in  1867.  In  September, 
1869,  petitions  to  wind  up  the  society  were  presented  to 
the  Court  of  Chancery,  but  for  some  reason  they  failed. 
The  petition  of  1870  was  equally  unsuccessful.  But  in 
June,  1871,  a  petition  was  presented,  on  which  a  winding- 
up  onler  was  made  in  Jannaiy,  1872.  Thus  for  three  years 
the  society  continued  to  exist,  while  the  shareholders  were 
well  aware  that  the  crash  must  come  at  some  time  or  other. 
Paring  this  period  the  ingenuity  of  many  persons  was 
exercised  in  devising  schemes  for  getting  rid  of  their  shares. 
Some  transferred  titeir  shares  to  their  servants ;  others  in- 
structed their  brokers  to  pay  any  price  to  persons  who 
Voold  undertake  the  liabilj^ ;  and  there  seem  to  have  been 
certain  oenta«8  in  London,  Edinburgh,  Manchester,  and 
elsewhere  with  special  facilities  for  passing  the  transfers. 
Numbers  of  these  transfer  cases  have  been  brought  before 
the  Arbitrator,  and  in  all  oases  but  two  the  pauper  trans- 
feree's name  has  been  taken  off  the  list  of  cootributories  and 
the  solvent  transferor's  name  substituted.  Sometimes  the 
transferee's  calling  was  misdescribed,  as,  for  example,  a 
shepherd  was  called  a  sheep  farmer,  a  poor  working  man  an 
esquire,  or  a  poor  collier  a  superintendent  of  a  colliery. 
Sometimes  the  consideration  was  wrongly  stated ;  it  was 
alleged  that  a  price  bad  been  given  by  the  transfisree,  when, 
in  reality,  perhaps,  nothing  whatever  was  given,  or  be  was 
even  paid  for  taking  the  liability.  Sometimes  there  was 
some  other  misrepresentation  or  suppression. 

With  respect  to  all  these  deviceA  LordBomilly  lays  down 
the  principle  thus : — 

"Without  meaning  to  assert  that,  when  a  company  is 
failing,  one  of  the  shueholders  may  get  rid  of  his  shares  by 
disposing  of  them  to  a  pauper,  and  thereby  throw  his  por- 
tion of  the  debts  upon  the  other  shareholders,  still  I  am  of 
opinion  that,  if  such  a  transfer  of  shares  can  ever  be  sop- 
ported,  it  is  incumbent  on  the  transferor  to  supply  the  com- 
pany with  all  the  materials  and  means  in  his  power  to 
enable  them  to  form  a  just  and  accurate  conclusion  as  to 
the  fitness  of  the  transferee  to  be  supplied  in  the  place  of 
the  transferor.  Unless  this  is  done,  it  appears  to  me  that 
the  transferor  is  conniving  at  a  fraud  against  the  society, 
and  cannot  gain  any  advantage  from  Sat  transaction  in 
which  be  is  so  implicated." 

Lord  Weetbuiy  went  even  further,  and  said :  — 

"  I  do  not  care  a  rush  whether  the  directors  ioqnired  or 
not,  or  whether  there  was  misrepresentation  or  not ;  but 
if  I  find  the  man  who  desires  to  dispose  of  his  shares  in 
favour  of  A.  B.  Imows  very  well  in  his  own  mind  at  that 
time  that  A.  B.  was  an  insolvent  man  or  a  most  improper 
man,  for  acme  reason  or  other,  to  be  introduced  into  the 
partnership,  I  shall  hold  that  that  personal  knowledge  on 
the  part  of  the  individual  disposing  of  bis  shares  forbade 


him  to  do  what  he  desired  to  do,  and  tliat  his  persisting  in 
doing  it,  relying  upon  the  ignorance  of  the  directors  and 
concealing  what  he  knew,  was  a  fraud  upon  the  directors." 

This  seems  scarcely  to  accord  with  the  principles  of  the 
Court  of  Chancery  as  aclmowledged  by  Lord  Campbell 
when  he  said : — 

"According  to  the  decision  of  thia  Court,  to  which  I  re- 
spectfully bow,  if  it  had  been  proved  that  they  had  pu-ted 
with  all  interest  in  these  shares,  although  for  the  express 
purpose  of  getting  rid  of  the  lisbility,  and  althongh  they 
knew  they  were  of  no  value,  and  that  the  transferee  was  a 
man  of  straw,  they  would  have  been  absolved  from  liability, 
and  ought  to  be  removed  from  the  list  of  contribntories." 

Such  conflicting  statements  as  these  give  a  spur  to  litiga- 
tion. And  not  only  so,  but  they  cause  a  sense  of  uneasiness 
to  arise  in  the  minds  of  all  sharehohlers  when  they  reflect 
that,  although  they  may  appear  to  have  an  unfettered  right 
of  transfer,  some  methoid  of  entangling  them  in  the  mesh  of 
a  winding  up  may  possibly  be  discovered.  Much,  no  doubty 
may  be  said  in  favour  of  the  expediency  of  either  view  of  a 
shareholder's  rights,  and  possibly  both  views  may  be  re- 
conciled by  a  consideration  of  the  peculiar  constitution  of 
the  different  companies  ;  bat  at  present  it  is  dear  that 
whenever  shares  are  taken  the  question  should  be  oonsidered 
whether,  after  they  have  been  effectually  disposed  of,  there 
is  any  longer  any  liability.  It  would  be  to  the  interest  of 
the  community  that  the  uncertainty  which  now  surroimda 
this  question  should  be  dispersed  by  legislation.  Otberwise 
we  shall  have  to  look  forward  to  further  experiments  being 
made  on  the  vile  corjnu  of  many  an  onlortonate  share- 
holder— The  Timet. 


KkcENT    DECISIONS.' 


(THOKAfl  AND  Akothbb,  V.  Cox,  8  Ip.  L.  T.  R.  52.) 
Baron  Fitzgerald  sitting  in  the  Irish  Consolidated  Cham- 
ber  has  refused  to  follow  our  Court  of  Queen's  Bench  in  its 
decision  in  Saebum  v.  Andrew  (20  L.  T.  Rep.  N.  S.  16),  aa 
to  the  alteration  of  the  rule  of  practice  which  entitled  a 
defendant  to  security  for  costs  from  a  plaintiff  resident  out 
of  the  jurisdiction,  'there  Mr.  Justice  Blackburn  considered 
that  Uie  Judgments  Extension  Acts,  1868,  removed  the 
reason  of  the  rule,  inasmuch  as  a  judi^nient  obtained  in 
England  can  now  be  entered  up  in  the  Courts  of  Scotland 
and  Ireland,  and  execution  issued  upon  it.  bwn>n  Fitzgerald 
gave  no  reason  for  adhering  to  the  old  rule,  aqd  in  another 
case  Chief  Baron  Palles  declined  to  decide  in  chambers 
whether  the  Court  would  depart  from  it.  The  great 
absurdity  is  I  hat  Scotland  and  Ireland  should  be  out  of  the 
jurisdiction,  and  it  would  be  a  step  in  advance  if  thtie  could 
be  but  one  jurisdiction  throughout  the  British  Isles.  That 
a  different  practice  as  to  security  should  exist  in  the  three 
countries  is  decidedly  objectionable. 


(/»  re  W.,  A  SoLloiTOB,  8  Ir.  I.  T.  K.  61.) 

In  the  above  case  an  application  for  aa  attachnient 
against  a  solicitor  for  non-payment  of  moneys  due  to  a  client 
was  made  to  the  Irish  Master  of  the  Rolls  on  the  4th  alt. 
The  solicitor  acted  under  a  power  of  attorney  to  draw-  an 
annuity,  to  which  a  lady  client  was  entitled,  and  received  a 
portion  of  the  annuity,  which,  however,  he  did  not  pay  o^i^r, 
A  petition  was  then  filed  against  him.  The  amount  «ie 
retained  was  £60,  and  he  claimed  credits  which,  on  examj. 
nation,  proved  to  amount  only  to  £1  1 3s,  4d,  'The  court,  ji 
the  first  instance,  ordered  him  to  pay  £68  6s.  8d.  within  Ot>e 
month.  He  failed  to  do  so,  and  the  application  was  nuw^e 
for  an  attachment.  The  master  of  the  Kolls,  on  this  applj. 
cation,  gave  the  solicitor  a  month  to  pay  hidf  the  amount 
and  two  months  for  payment  of  the  rendue.  "There  i^" 
he  said,  "no  excuse  for  a  solicitor  who  applies  to  another 
purpose  money  which  belongs  to  Ids  client.  It  should  \^  a 
golden  rule  to  all  solicitors,  that  the  money  of  a  client  sbgold 
be  regarded  as  sacred."  And,  further,  "If  he  has  recefved 
money  of  his  client  he  is  guilty  of  a  breach  of  duty,  uijesa 
he  has  it  ready  when  it  is  called  fur,  and  if  be  makes  desalt 
the  court  always  considers  him  liable  to  punishment." 

•  From  the  Im»  Ttmtt. 
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THE  LIABILITY  OF  TRUSTEES  TO  COSTS. 

A  few  days  >go  the  Master  of  the  BoUi,  in  giving  jadg- 
Bent  in  a  case  where  trustees,  under  the  advice  of  oonDsel, 
had  paid  a  legacy  into  court,  made  some  rather  cynical 
remarks  on  the  nnmerona  advantages  afforded  by  the  posi- 
tion of  trostee.  One  of  the  delights  of  being  a  trustee,  he 
said,  was  that  withont  gross  misconduct  (he  might  with  strict 
aeaancy  have  said  without  any  intentional  misconduct),  and 
even  tiiough  you  acted  under  the  advice  of  counsel,  yoD 
might  be  ordered  to  pay  costs.  He  recalled  a  case  in  which 
Jjm  Cottenham  had  made  trustees  pay  all  the  costs  of  a 
nit  whidi  had  been  occasioned  by  their  acting  on  the 
advice  of  three  moat  eminent  counsel.  And  in  the  matter 
befin«  him  be  "felt  himself  obliged  to  hold"  that  the 
trmteea  must  pay  the  costs  of  the  petition  which  they  had 
rendeoed  necessary.  He  could  not,  be  said,  see  his  way  to 
visitinK  the  consequences  of  then:  error  upon  other  p«sona 
Ka  Honour's  conclusion,  so  far  as  re^uds  the  effect  of 
taking  the  opinion  of  counsel,  was  doabtless  in  accordance 
with  the  decision  of  his  predecessor  in  Be  Knight's  Trtutt 
(27  Beav.,  at  p.  49),  which  on  this  point  was  founded  on 
DofU  v.  Blahe  (2  Sch.  &  Lef.  343),  ia  which  case  Lord 
Bedeadala  remarked  that  if  a  trustee  under  the  best  advice 
ha  can  procure  acts  wrongly,  it  is  his  misfortune,  but  public 
policy  requires  that  he  should  be  the  person  to  suffer.  But 
may  it  not  be  doubted  whether  that  mysterious  standard 
known  as  public  policy  does  demand  that  the  harsh  rule  of 
making  trustees  pay  idl  the  costs  of  proceedings  occasioned 
by  their  acts  should  be  adopted  iu  the  case  of  trustees  who  in 
perfect  integrity  have  sought  and  acted  on  advice  of  counsel  1 
The  interest  of  the  public  appears  to  be  that  trusts  should  be 
well  administered,  and  therefore  that  substantial  and  intel- 
ligent persons  should  be  willing  to  undertake  the  office  of 
tnutee.  Is  that  end  likely  to  be  promoted  by  holding  that 
•  trustee  who  acts  as  any  man  of  business  would  act  in  his 
own  concerns— that  is,  upon  the  advice  of  counsel — ^may 
lender  himself  liable  to  exactly  the  same  penalty  as  if  he 
had  acted  from  the  worst  or  most  vexatious  motives  1 
TUa  was  not  always  the  view  of  public  policy  taken  by  the 
CSoort  of  Chancery.  In  Angier  v.  Stantuird  (S  My.  &  K. 
fi6S)  that  distingmshed  judge.  Sir  J.  Leach,  said  (p.  S92) — 
"I  am  not  willing  to  cluuge  the  defendant  (the  trustee) 
with  the  coats  of  the  suit  which  he  has  thus  occasioned. 
He  has  acted  bond  fide  under  advice  which  misled  him,  but 
upon  which  he  had  reason  to  rely,  from  the  experience  and 
character  of  the  adviser.  It  is  for  the  interest  of  society 
that  a  trustee  under  such  circumstances  should  not  be  fixed 
with  the  costs  of  the  suit."  And  in  Devey  v.  Thornton  (9 
Han,  232)  the  late  learned  Lord  Justice  Turner  (then 
Tice-Chanoellor),  while  stating  that  he  could  not  venture 
to  hold  that  the  opinion  of  counsel  would,  in  all  cases, 
entitla  trustees  to  thfdr  costs,  nevertheless  gave  weight  to 
it  by  giving  no  costs  against  them.  In  Ex  parte  OgU, 
Jn  rt  PUUng  (21  W.R  938,  L.R.  8  Ch.  711),  James,  L.J., 
rrferriog  to  the  oases  in  which  the  court  had  felt  itself 
boand  to  make  trustees  liable  for  money  which  they  had 
booeatly  paid  mtder  a  misapprehension  of  the  law,  said  he 
waa  not  dispoaed  to  extend  those  decisions.  This  is  en- 
omnagiogly  uke  common  sense,  and  it  leads  us  to  hope  that 
in  coorae  of  time  public  policy  (or  judicial  opinion)  will 
reqnira  that  some  distinction  should  be  made  between  the 
itiiilioneBt  or  malicious  trustee  and  the  trustee  who  honestly, 
bat  enoneooaly,  acts  upon  the  best  advice  he  can  get. — 
SoUdtart'  Journal. 


RECENT  CASES  AFFECTING  SOLICITORS. 

Onr  reports  for  the  current  month  of  April  contain  three 
nans  affecting  solieitois,  and  worthy  of  their  note.  The 
OMe  of  Bt(M  v.  Smith,  43  L.  J.  Rep  (n.b.),  Chanc.  246,  in 
wUdi  the  defendants  were  condemned  in  the  payment  of 
heavy  coats  by  the  Lords  Justices  for  instituting  a  suit  in 
Chamoeiy  by  a  next  friend  on  behalf  of  a  person  of  unsound 
miod,  not  found  so  on  inquisition,  and  taking  proceedings 
in  the  suit  after  inquisition,  was  fully  explained  in  our 
cohunns  at  the  time  of  the  decision  being  given,  but  the 
jndgment  of  Lord  Justice  James  will  repay  perusal. 

In  JUancy  v  French,  solicitors  who  had  been  employed 
ia  an  administration  suit  and  been  discharged  from  acting 


daimed  a  lien  on  certaip  plans  and  documents  relating  to 
the  estate.  Lord  Justice  James  said  that  a  solicitor  could 
not  embarrsss  a  suit  by  keeping  papers  belonging  to 
an  estate  which  was  being  administeied  by  the  Court,  and 
Could  not  be  allowed  to  enforce  payment  by  those  means 
(43  L.  J.  Rep.  (N.B.)  Chanc  312). 

In  The  QvLem  v.  The  Local  Qovemment  Board,  the  trustees 
of  St.  Mary,  Islington,  had,  in  1857,  by  resolution  appointed 
Mr.  Sparling  to  the  office  of  solicitor  to  the  Board  at  a 
salary.  After  the  passing  of  the  Metropolitan  Poor  Act, 
1867,  the  relief  of  the  Poor  of  St.  Mary,  Islington,  came 
under  the  management  of  a  Board  of  Guardians  elected 
under  the  Poor  Law  Acts.  This  Board  resolved  to  con- 
tinue Mr.  Sparling  in  office,  but  the  Poor  Law  Board 
refused  to  sanation  the  resolution.  Mr.  Sparling  applied 
for  compensation,  and  was  refused.  After  the  passing  of 
the  Local  Government  Act,  1871,  he  renewed  bis  applica- 
tion, and  on  refusal  obtained  a  rule  nin  for  a  maniUuaiu, 
which  the  Court  afterwards  made  absolute  (43  L.  J.  Rep. 
(N.B.)  Q.  B.,  49).  The  jndgment  of  Mr.  Justice  Blackburn 
contains  an  able  disquisition  on  the  meaning  of  the  words 
"office"  and  "officer"  in  their  strict  1^^  sense,  and  as 
used  in  the  statutes  applicable  to  the  particular  case. — 
Lau  Jou/maL 


SPOILT  STAMPS. 


A  correspondent  of  the  Timet  writes : — "  In  the  month  of 
December,  1871, 1  prepared  and  engrossed  a  mortgage  deed, 
which,  for  reasons  unnecessary  to  detail,  became  of  no  use. 
The  engrossment  being  upon  a  stamped  parchment,  I  sent 
it  to  London  to  have  the  duty  allowed.  For  this  privilege, 
in  addition  to  agency  chaiges,  I  had  to  pay  a  stamp  duty  of 
2a  6d.  upon  the  affidavit  verifying  the  facts  that  the  stamp 
had  become  inadvertently  spoilt  and  that  it  was  my  property. 
On  the  19th  of  February,  1872,  the  deed  was  presented  and 
left  at  Somerset  House,  and  the  duty  was  allowed  and  returned 
to  me.  I  heard  nothing  more  of  the  matter  till  one  day  last 
week,  when  the  proposed  mortgagor  and  mortgagee — both 
gentlemen  well  known  in  the  town  of  Cardiff — made  an 
indignant  and  most  proper  complaint  that  the  deed  in  ques- 
tion formed  the  head  of  a  drum,  which  had  been  paraded  for 
sale  at  a  toy  shop  within  20  yards  of  my  office!  My  unhappy 
client,  the  mortgagor,  who  had  heard  of  the  circumstance 
from  numerous  friends,  had  bought  the  drum  in  self-defence, 
and  to  veil,  as  far  as  he  could,  his  pecuniary  exigencies  from 
the  gaze  ef  a  prurient  public.  Unable  to  account  for  this 
extraordinary  exposure — whict,  in  the  absence  of  explan- 
ation, would  have  reflected  upon  me  no  small  discredit  — 
I  made  enquiries  both  of  the  seller  of  the  drum  and  of  the 
law  stationer  who  recovered  the  duty.  From  the  former  I 
learned  the  drum  had  been  purchased  of  a  London  manu- 
facturer, and  from  the  latter  that  the  parchment,  as  usual 
in  country  cases,  had  been  retained  by  the  authorities  at 
Somerset  House.  The  question  then  arose,  how  came  it  to 
get  into  the  possession  of  the  drum  manufacturer  f  To  this 
I  can  only  suggest  one  answer,  for,  acting  on  the  good  old 
legal  maxim,"Omnia;)nEnu)MHi(w  fife  e(«ofe»nt(«r  esse  acta," 
I  will  not  assume  the  commission  of  a  laroeny,  but  rather 
snppose  that  the  parchment — for  which,  be  it  observed,  I 
had  paid  the  Govenmient  2s.  9d.,  and  which,  therefore,  to 
all  intents  and  purposes  was  my  property — had  been  incon- 
siderately sold  by  the  authorities  in  order  to  swell  the  surplus 
of  Mr.  Lowe's  too  redundant  Exchequer." 


CONTRIBUTORY  NEGLIGENCE  BY  INFANTS. 

In  Philadelphia  &  Beading  S.  B.  Co.,  v.  Zon^,  81  Leg. 
Intel.  78,  the  Supreme  Court  of  Pennsylvania  decided  an 
interesting  point  relative  to  the  relation  of  infants  no»  tut 
jurit  with  respect  to  railroad  companies.  In  this  case  a 
child  two  years  and  two  months  old  was  killed  by  a  loco- 
motive of  the  railroad  company,  and  it  was  held  that  the 
question  as  to  the  position  of  the  child  on  the  railway  track, 
and  as  tu  whether  the  engineer  could  see  it,  and  as  to  the 
rate  of  speed,  was  properly  left  to  the  jury.  It  was  also 
held  that  the  fact  that  the  child  was  found  in  the  street  was 
strong  presumption  of  negligence  ;  but  that  the  jury  were 
to  consider  whether  the  mother  of  the  child  took  reamiable 
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cue  of  it,  and  if  she  did  there  was  no  negligence  on  her 
part  In  CWwey  ».  SaUvay  Co.,  31  Leg.  Intel  78,  a  eimilar 
qoeetion  was  decided,  although  in  the  latter  case  the  child 
injured  was  thirteen  years  uf  age,  and  was,  of  coarse,  (ui 
juru.  In  Orittey  ▼.  SaUvxiy  Co.,  the  plaintiff  a  boy,  was 
injured  in  getting  off  a  car  while  in  motion.  The  Court 
held  that  it  was  the  duty  of  a  railway  eompaoy  to  cause  its 
cars  to  come  to  a  full  stop  to  permit  a  passenger  to  get  otL 
The  railway  was  a  street  railway,  and  the  speed  of  the  car 
was  slackened  when  plaintiff  attempted  to  get  off.  The 
court  held  that  a  child  will  not  be  held  to  the  same  degree 
of  care  and  discretion  as  an  adult,  and  that  the  jury  should 
determine  whether  the  plaintiff  had  been  guilty  of  negligenoe. 
— Albtmy  lum  Jomnuu. 


Mabriaoi  bt  Pboxt. — The  Kama*  Oily  (Missonri) 
Tima  makes  the  following  statement : — "  The  Court  of  Law 
and  Equity  was  the  scene  of  a  rather  extraordinary  matri- 
monial transaction  yesterday.  A  man,  evidently  past  his 
fiftieth  year,  called  upon  the  clerk  of  the  court  for  assistance  in 
marrying  a  wife.  Mr.  Iceland,  who  is  considered  an  adept 
in  matrimonial  transactions,  undertook  the  job,  which  wsa 
rather  more  difficult  and  complicated  than  be  at  first  antici- 
pated. It  was  a  marriage  between  two  persons  separated 
by  6,000  miles  of  land  and  water.  The  man  informed  the 
clerk  of  the  court  that  he  wanted  to  get  married  to  a  woman 
now  living  in  Holland;  that  he  would  perform  such  cere- 
monies as  were  necessary  here,  and  she  would  be  married 
to  her  brother  in  Holland  as  a  proxy  for  him.  Then  the 
brother  was  to  ship  him  his  wife,  with  her  baggage,  direct  to 
Kansas  City.  It  appears  that  the  lady  bas  an  objection  to 
leaving  her  home  in  Holland  before  she  had  been  married  in 
some  msuner ;  and  as  the  bridegroom  cannot  afford  to  leave 
his  business  here  to  go  after  his  wife,  he  decided  to  apply  to 
the  courts  for  act  of  procuration.  Mr.  Noland,  as  soon  aa 
he  understood  the  case,  proceeded  to  prepare  the  necessary 
papers,  and  the  old  man  went  away  delighted." 

AsHAHTiK  Laws  of  HuaBAUD  and  Wifi. — The  women 
have  much  better  treatment  than  in  other  nations,  and  the 
laws  affecting  them  are  far  more  just  and  reasonable.  In- 
decency is  punished  by  stringent  enactments,  and  inconti- 
nence is  a  heinous  crime.  A  chief  or  captain  generally  pays 
a  Urge  price  for  his  wife,  and  the  poor  man  has  also  to 
purchase  his  helpmate.  The  chief  can  sell  his  wife  if  he 
pleases,  but  not  until  her  family  have  refused  to  redeem 
her ;  and  in  the  same  way  he  may  put  her  to  death  for 
infidelity  if  her  family  refuse  (o  pay  a  certain  sum  in  gold. 
If  anybody  carries  on  a  "  flirtation  "  with  one  of  the  King's 
8,383  wives  tiie  result  is  death,  but  the  King  himself  is  very 
willing  to  twstow  a  dozen  or  two  of  these  ladies  upon  a 
watrior  who  has  distinguished  himself  in  battle.  Should  a 
woman  dislike  her  husband,  her  family  may  release  her  by 
paying  him  back  the  purchase  money,  but  the  wife  thus 
divorced  most  not  marry  again.  The  law  about  missing 
husbands  is  very  ingenious.  If  a  wife  has  not  beard  of  her 
husband  for  three  years  she  m^y  take  another,  and  if  the 
first  afterwards  returns,  the  claim  of  the  second  is  superior, 
although  the  children  of  the  second  marriage  belong  to  the 
first  husband,  a|ld  may  be  pawned  by  him  if  be  so  pleases. 
It  is  forbidden  to  praist  the  beauty  of  another  man's  wife — 
a  law  which  has  its  significance,  and  shows  that  jealousy  is 
the  chief  passion  of  savage  natures.  iShonld  a  man  marry  a 
woman  whose  family  are  very  powerful  he  does  not  kill  her 
if  she  proves  unfaithful,  but  contents  himself  with  cutting 
off  her  nose  and  compelling  her  to  marry  tlie  must  degraded 
of  his  slaves.  There  seems  to  be  but  little  regard  paid  to 
the  female  weaknesses  which  are  overlooked  in  more 
polished  nations,  for,  if  a  woman  is  found  liatening  to  con- 
versations between  her  huiband  and  his  male  guests,  one  of 
her  ears  is  cut  uf^  and  if  she  betrays  any  of  his  secrets  she  is 
denuded  of  her  lips.  Of  all  the  women  of  that  curious 
capital  (Coomaosie)  tho«e  who  have  the  most  liberty  are  the 
King's  sisters.  Not  only  are  they  free  to  choose  their 
lovers  for  themselves,  but  if  they  observe  any  tmusually 
handsome  warriors  in  tbe  street,  and  are  tenderly  affected 
by  their  appearance,  they  have  but  to  express  such  a  desire, 
and  the  men  are  obliged  to  become  their  husbands.  Often 
infants  are  married  to  infants,  in  order  to  combine  two 


great  families,  and  it  is  said  that  tbe  contracts  thus  made 
are  religiously  ratified  when  the  interesting  couple  reach  tbe 
age  when  they  are  c^»ble  of  feeling  la  grande  paaion. 


NOTBS  OF  ENGLISH  DECISIONS. 

SliAHDBB — WOBOSKOT  DiFAMATOBT — SflOIAL  DaMAOE. 

An  action  for  slander  cannot  be  maintained  for  words 

which  are  not  necessarily  of  a  defamatory  nature,  even 
although  special  damage  may  have  resulted  to  the  person  of 
whom  they  were  spoken.  I'herefore  a  declaration  alleging, 
with  proper  inducement  and  innendoes,  that  the  defendant 
falsely  and  malicionsiy  said  of  tbe  plaintiff.  "  He  was  the 
ringleader  of  the  nine  hours'  system,"  and  "  He  has  ruined 
the  town  by  bringing  about  the  nine  hours'  system,  and  ha 
has  stopped  several  good  jolw  from  being  carried  out  by 
being  the  ringleader  of  the  system  at  Llanelly,"  laying 
special  damage,  was  held  bad  on  demurrer :  (Miller  v.  David, 
30  L.  T.  Kep.  N.  S.  68.    C.P.) 

CONTEBSIOH— GhMDS  WTOIOBD  TO  DBFKBSAirT  BT  FBADD 

OF  Bbokeb — ^Ehdobbbii KIT  or  Dbltveby  Obdeb  to  Bbokjcb. 
— ^The  defendant  received  from  the  plaintiff  two  invoices  in 
respect  of  a  quantity  of  barley,  which  O.,  the  broker  of  the 
plaintiflis  had  falsely  represented  to  have  been  ordered  by 
the  defendant.  O.  afterwards  procured  the  defendant  to 
endorse  over  to  him  a  delivery  order  for  tbe  barley  to  a 
lulway  company,  on  the  strength  of  which  he  obtained  the 
barley  and  then  absconded,  whereby  the  barley  was  lost  to 
the  plaintiffs.  The  jury  found  that  the  defendant  had  acted 
bona  fide  in  endorsing  the  delivery  order  to  O.  Held,  that 
the  defendant  was  guilty  of  a  cdd  version  of  the  barley.  Per 
Bramwell  B. — Conversion  is  best  defined  as  doing  an  act 
nnaathorized  which  deprives  another  of  his  property  for  an 
indefinite  time.  Per  Cleasby  B. — It  was  nut  necessary  to 
ask  the  jury  whether  the  defendant  did  what  was  reasonable 
under  the  circumstances  or  not :  (HrugK  v.  London  and 
North  Watem  Eailviay  Company,  21  L.  T.  Rep.  N.  3.  676, 
distinguished)  :  (Biart  and  another  v.  Bott,  80  L.  T.  Sep. 
N.  &  25.    Ex.) 

Bbiach  of  Tbdbt — Nbw  TBcarKca — AppoiNTHEiri  of 
Souc  Tbusth — Loss  of  Tbobt  Fund — Liability  of  Soli- 
OITOB — Constbcotitb  TscerTS. —Those  who  create  a  trust 
clothe  the  trustee  with  a  legal  power  and  control  over  the 
trust  property,  imposing  upon  him  a  corresponding  respon- 
sibility, which  responsibility  may  be  extended  in  equity  to 
others  who  are  not  properly  trustees  if  they  are  found  either 
making  themselves  trustees  e/e  ton  tort,  or  actively  partici- 
pating in  any  fraudulent  conduct  of  the  trustee  to  the  injury 
of  tbe  cestui!  que  trutt.  But  strangers  are  not  to  be  made 
constructive  trustees  merely  because  they  act  as  tlie  agents 
of  trustees  in  transactions  within  tlieir  l^al  powers,  even 
transactions  of  which  a  court  of  equity  may  disapprove, 
unless  those  agents  receive  and  become  chargeable  with  some 
part  of  the  trust  property,  or  unless  they  assist  with  know- 
ledge in  what  they  know  to  be  a  dishonest  and  fiaudulent 
design  on  the  part  of  the  trustees.  The  court  does  not  ap- 
prove of  solicitors  or  others,  who  are  properly  witnesses,  and 
who  are  not  primarily  chargeable  with  any  part  of  the  relief 
prayed,  being  made  parties  to  suits  with  a  view  of  charging 
them  with  costs  alone.  A  testator  bequeathed  his  residu- 
ary estate  to  three  trustees,  upon  trust  as  to  one-fourth  part 
thereof,  for  the  separate  inalienable  use  for  his  daughter  A. 
for  life,  with  repiainder  to  her  children.  Two  of  the  trustees 
died,  and  the  surviving  trustee  appointed  A's  husband  sole 
trustee  of  his  wife's  share  of  the  trust  f una,  and  that  share 
was  transferred  into  the  sola  name  uf  the  husband,  who 
employed  it  in  his  business  and  became  bankrupt.  A  soli- 
citor who  had  previously  acted  in  the  affairs  of  tbe  trust, 
prepared  the  deed  of  appointment,  but  only  after  strong  pro- 
testations against  the  transaction,  and  another  solicitor,  ^ter 
informing  A.  of  the  danger  of  the  proposed  appointanent, 
approved  uf  tbe  deed  on  behalf  of  A.  and  her  husband. 
Held  (affirming  the  decision  of  Wickens,  V.C)  that  the  soli- 
citors were  not  liable  to  make  good  the  loss  of  the  trust 
fund,  and  that  a  bill  seeking  to  make  them  liable  had  pro- 
perly been  disuussed  with  ousts  :  ( Bariue  v.  Addey,  80  Xj. 
T.  Rep.  N.  a  4.     Chan.) 
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LAW  STTJOENTS'  JOUBNAL. 

LAW  STUDENTS'  DEBATING  SOCIETY, 
king's  ismb,  bmskxtta-bisemi. 

A  General  Meetin?  of  the  Society  will  be  held  in  the 
Lpctnre  Hall,  King's  Inns,  on  Monday  evening,  April  ISth, 
1874,  when  the  following  subject  will  be  debated : — "That 
the  Divorce  Law  of  Ireland  ahonld  be  assimilated  to  that 
of  England." 

SnuxiaB: 


J£tr.  Bfr.  B.  Andrews, 
Mr.  J.  A.  Kynd. 


Neg.  Mr.  M.  Bodkin, 
Mr.  J.  S.  MaoNeiU. 


The  Chair  will  be  taken  at  Eight  o'clock  by  John  Fraiar, 
Eaq.,  Barriater^t-Iiaw. 

All  Meetings  open  to  ladies  and  gentlemen. 


THE  SOCIETY  OK  THE  ATTOENEYS  AND 

soLicrroBS  of  ibbland. 

(Incorporated  by  Royal  Charter.) 


Eabtkb  asb  TBimTT  Sbbsioh,  1874. 


LEGAL  EDUCATION. 


NOTIOB. 

William  Hickboit,  Esq.,  Professor  of  Law  for  tiie 
Professioa  of  Attorneys  and  Solicitors,  will  deliver  his 
course  of  Lectures  for  the  Easter  and  Trinity  Session,  in 
the  Solicitors'  Hall,  Four  Courts,  on  Mondays  and  Thurs- 
days, at  Ten  minntes  before  Ten  o'clock,  a.m. 

The  first  Lecture  will  be  delivered  on  Monday,  the  20th 
of  April,  1874. 

Hie  Coarse  wiU  oonsiBt  of  Eighteen  Lectores,  Tlarttan 
of  which  nuat  be  attended  so  aa  to  entitle  Candidates  to 
Professor's  celtificate. 


By  Order, 


JOHN  H.  GODDARD, 


Steretary. 

Solicitors'  Hall,  Four  Courts, 
Dublin,  April,  1874- 

The  Professor  of  Law  baa  fixed  upon  the  following 
Book  for  Lectures,  via.: — "Bboom's  ComoHTABlBS  OV 
TBI  CoMMOir  Law."    Last  Edition. 


COITBT  FAFESS. 


PROBATE  CAUSES  FIXED  FOB  TRIAL. 

Egglesa  e.  Puroeil,  <aty  special,  April  16 ;  O'Malley  «. 
M'MaDOB,  eonrt  itself,  Apnl  18 ;  Dolan  v.  Molony,  court 
U«df^  April  20 ;  Holmes  v.  Couney,  city  special,  Afwil  21 ; 
Staontonv.  M'Neill,  oi^  special,  April  23 ;  Bagot  v  Beaver, 
city  special,  April  28. 


CONSOLIDATED  NISI  PRIU8  COURT. 

Eabtib  Tibm,  1874. 

TUs  ooart  will  commence  its  sittings  on  Thursday,  the 
'1Mb  of  ApriL    The  Kgbt  Hon.  Mr.  Justice  Barry  wpl 
pmide. 


LANDED  ESTATES'  COURT. 

Sittlnga  for  next  Week  so  Car  aa  same  aze  appointed. 

Before  the  Hon.  JoDOa  Flahaoas. 

MONDAY. 

Judge  Flanagan  will  sit  at  12  o'clock,  to  bear  Motions 
of  course. 


WEDNBSDA  T. 

In  Cbambkb. — ^M.  Madden,  allocation. 

'  In  Coubt. — ^T.  S.  Hagerty,  final  schedule.  —  Anne 
Bergin,  do.— C.  Toole,  do.— G.  H.  Pentland,  do. — J. 
Rowan,  do. — E.  O.  Lloyd,  ditto. 

Before  EzAiONliB  (Mr.  M'Donnell). 

B.  W.  Falkiner,  vouch.— E.  H.  Judge,  reotaL — Jane 
Bellingham,  do.— R.  N.  Parker,  do.— Trustee  Hill,  do.— 
Sir  C.  O'L^blin,  ditto. 

Before  EXAMNIB  <Mr.  Dobbs). 

F.  A.  Wintin,  rental. — James  Merrick  and  another,  do. 


THUBSDA  T. 

In  ChaMBBB. — J.  Keays,  confirm  sale. — G.  Bennett, 
ditto. 

In  Codbt.— W.  H.  Slater,  final  schedule.- Trustee  De 
Bazanconrt,  ditto. 

Before  Ezakinkb  (Mr.  Dobba). 

M.  B.  Mullens,  rentaL — Earl  Dartiy,  do. — J.  Jaekaon, 
do. — J.  A.  Bailey,  ditto. 


FRIDAY. 
BALn  A*  12  o'clock. 
John  H.  Hall. — 1  lot 

W.  KlMKIB.- 1  lot. 

F.  D.  Bdtlhl- 1  lot. 
Tbcbtu  Eabl  Dibabt. — 3  lots. 

Before  Examinbb  (Mr.  M'Donnell). 

J.  Bateman,  rentaL— E.  U.  Greene,  do. — D.  Daroy,  do. — 
Marquis  Waterford,  re-settlement  of  rentaL — T.  N.  Under- 
wood, vouch, — Assignees  Bayley,  to  proceed  on  obarge. 

Before  ExAiiniBB  (Mr.  Dobbs). 

John  Phelin,  rentaL — ^W.  Acton,  do. — Assignees  Lead- 
better,  do. 


SATURDAY. 

Before  EXAMINIB  (Mr.  M'Donnell). 

Denis  Bingham,  rentaL— John  Fawcett,  do.-^Admiius- 
trator  Howard,  for  deeds. 


COURT  OF  BANKRUPTCY. 


SITTIN08  FOR  NEXT  WEEK,  lo  fiu:  aa  appointad. 

MONDA  Y. 
Before  the  Chuf  Rboistbab,  at  12  o'eloek. 


BAHKBDFTS 

NATDBI  OF  SITTINO 

BOLIOITOB 

James  Grieraon 
William  Holmes 
Wm.  F.  Philipson 
Peter  Johnson 
Samuel  Hawkins 

Prove  debts  and  vouch 

Vouch  account 

Prove  debts  and  vouch 

Costs 

Settle  report 

OUham^  Eaton 
Ohlham  #  EaUm 
Oldham  &  Eaton 
Scalbm 
M-Govem 
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TUESDA  Y. 
Before  the  Codbt,  at  11  o'clock. 


Bichard  O'Connor 

tilt  compoaition  sitting 
1st  public  sitting 

uu 

WillUm  Walker 

r^nch 

Bridget  Walsh 

do 

Smith 

Kicbard  O'Connor 

do 

BamiUm  <f  Craig 

Peter  Wright 

do 

Oldham  4  Eatoti 

Michael  Griffin 

do 

Lawler 

John  Bennett 

Take  charge  as  proved 

O'Dowda 

Simon  Mahony 

Audit  and  dividend 

MacEvoy 

Alfred  Parker 

Motion                            Tittt 

Before  the  Chikv  Rsoistrab,  at  12  o'clock. 


John  Neil 

Costs 

Cates^Chii 

Francis  Pigott 

Reference 

Toomty 

William  Anderson 

Costs 

Fas^U'Gough 

Owen  Brme 
James  Eeegan 

do 

Perry  <f  Co. 

Title  and  posting 

IFA& 

Wm.  F.  Philipson 

Costs 

Sfathtm 

John  Forde 

do 

Afathem 

WEDNESDAY. 
Before  the  Chief  KiiaiSTiiAB,  at  12  o'clock. 


James  Coll 


Prove  debts  and  roach  Fmdiater  4  Co. 


THURSDAY. 
Before  the  Chuv  Rboistsab,  at  12  o'clock. 


Henry  L.  Dymoke 
Philip  L.  Lyster 


Prove  debts  and  vouch 
do 


MoUoy  ^  WalBon 
Perry  4  Co. 


PRIDA  Y. 
Before  the  Coubt,  at  11  o'clock. 


Stephen  Richard 
Catherine  Holland 

Ist  pnbllc  sitting 

Findltaar  ^  Co. 

do 

NaUon 

6.  &  R.  Ferguson 

Final  examination 

LarkvKf  Co. 

James  Logan 
Patrick  Monaghan 

do 

Lynch 

do 

Perry  4  Co. 

H.  BL  Thompson 

do 

StewaH 

Patrick  Byrne 

Michael  Cullinan 

do 

Leachman 

do 

Cobnan 

8.  P.  Armstrong 

do 

Mathews 

Samuel  Doyle 

do 

Meldoa  4  Sont 

John  Callaghan 

do 

Maihewe 

Walter  Fitzsimons 

do 

Lawler 

James  Cardiff 

do 

Lett 

Walter  O'Oonnell 

do 

Oldham  <}  Eaton 

Anthony  M'Nulty 
Joseph  Sloan 

do 

Hamilton  ^  Craig 

do 

Hamilton  q  Craig 

Andrew  Kehoe 

do 

Hamilton  &  Cratg 
Mollot)  4  Watton 

William  O'Dwyer 

do 

William  Holmes 

Prove  charge 

Harttgan 

John  M'Gowan 

do 

Scallan 

Thomas  F.  O'Neill 

Examine  witnesses 

Maxwell  (f  Weldon 

Same  matter 

Andit  and  dividend 

Maxwell  4  Weldon 

Alexander  Kicbolls 

Confirm  sale 

Larkin  i  Co. 

Jane  Young 
John  Mnrpby 

Audit  and  dividend 

Merrick 

do 

Maxwell  4  Weldon 

Peter  Johnson 

do 

ScaUan 

Before  the  Chixf  Rboibtbab,  at  12  o'clock. 


Annie  Stirling 
James  Smyth 
Same  matter 


Prove  debts  and  vouch  Oo<iAe/m  4  Co. 

do  \Browning 

Costs  '.Browning 

\ 


ADJUDIQATIONB  JS  BANKBUFTCT. 

Blnnt,  George,  Belfast,  hotel-keeper.  Sittings,  JPriday,  April 
24,  and  Tuesday,  May  12.    Lynch,  solr. 

Coyne,  William  J.,  Lower  Gardiner-street,  Dublin,  wine  mer- 
chant. Sittings,  Friday,  April  24,  and  Tuttday,  May  12. 
LtaehmOH,  solr. 


West,  Lewis  R.,  and  Tisdall,  William,  tradings  as  L.  K.  West 
and  Co.,  49,  Middle  Abbey-street,  Dublin,  wine  mer- 
chants. Sittings,  Friday,  April  24,  and  Tuekbm,  Mag 
12.     Oldham  and  Eaton,  solra. 


DIVIDEinDS  IN  BAKKBUFTCY. 

Eeane,  John,  Thomas-street,  Dublin,  cbandler.  1st  and  ftna' 
dividend  8s.  in  the  £.  ti.  H.  James,  official  assignee. 
F(^  and  M'Gough,  solrs. 

O'Connor,  Terence,  trading  as  Terence  O'Connor  and  Co., 
Listowel,  Kerry,  grocer.  1st  dividend  28.  in  the  £. 
L.  H.  Deering,  official  assignee.    Oldham  4  Eaton,  solrs. 

Tonng,  William  John,  Limerick,  wine  merchant  and  commis- 
sion agent  2nd  and  final  dividend  4,^..  making,  with 
1st  dividend,  11^.  in  £.  L.  U.  Deering,  official  asngnee. 
Perry  and  Co.,  solr. 


DUBLIir  STOCK  AND  SHAS£  LIST. 


■       APHIL 

DESCRIPTION  OF  STOCK 

Fri      Sat. 
3        4 

Man. 

6 

Tues. 

7 

Wed. 

8 

Thur 

9 

•Paid 

Government. 

—  3  p  c  Consols 

—  3pcRediiced     .. 

—  NewapcStock 

INDIA  STOCK. 

—  SpcJuly'SOt  Trsfble-st 

—  4p  cOct.'88rBk.of  Irel. 

Banlca. 
100    Bank  of  Ireland 
25    Stbemtan  BaitUng  Co.     .. 
IS    London  Joint  /UorJt 
30    London  and  Wettmimter  .. 
ii  Mmuter  Bank  (UmUed) 
JO    Xalional  Bank     .. 
15    National  <tf  Liverp'l  (Utd) 
»5    Provineittl  Bank 
10    Jiopal  Bank        .« 

Steam. 

So    Brltlsli  <k  Irish  .. 
too    Oltjrof  Dublin    ..            .. 
50    Dublin  and  Olaasow 
50    Peninsular  and  Oriental   .. 

annas. 

3i  BenlKntn(UmUed) 
7    Cape  Comer  Jf.Oi>.(ttfd) 
7    MMnif<&.<^Irela»d(UtdJ 
ti  Wicklow  Copper    .. 
HUoeUaneou*. 
AllUoce  A  Dublin  Cons.' 
10          Oar,  viz. :— A 
10                               B 
10                    No.«C 
9l  ZhMin  jyam»af 
9-4-y  Patriotic  Auuranee 

100    DabUn  and  Urogheda 
100    Dublin  and  Kingstown     .. 
100    Dublin,  W'klow,  &  Wlord 
lOo    Ot.  Southeni  and  Western 
100       Do.       do.  free  of  Stamp 
lOO    Midland  Ot.  Western 
as    Portdn.  Dun.  A  Omh.  Jnn. 

100    D.  diD.,4pcGuarant'dS'k 

loo          Do.           do.       41  pe 

ICO    Dublin  A  Heath  -  1st,  C  p  c 

100   D.,  W.,  *  W.,  6  per  cent  .. 

so    U.,  W.,  <k  W.,  S  p  e  (18«0) 

100    Gt.  Sonth'n  <fe  West'n  4  p  c 

lo    Irish  North  Western  AC  pc 

lOO    Do.,  DlTd  Com  A  S  p  c     .. 

100    De.,  Deb  Com  A  t  p  c      .. 

10    Do.,  B  C  p  e 

SO    Watfd..kUmerick,«pcrd 

SO    Do.,  new  redeemable  <  p  o 

B*Uwa]r  Debentures. 

—  unb.  &  Belfast  June,  4  p  e 

—  Do.,4Jpc 

—  Dublin  A  Drogheda  4  p  e 

—  D..  W.,  *  W.,  H  p  c 

—  Ut.  South'n  *  West'n,  4  p  c 

—  Iri«hNthWe»tnl»tC«pc 

—  Uldlond  lit.  Woai'n,  4^  p  c 

i 

1 

90« 

306 

"L 

941" 
29 

\U 

63_ 
TjT 

lO) 

_ 

loei 

S6U 
'3 

li 

100 

i 

n 

- 

9>i 
90* 

loit 

^! 
loT 

■»- 

2IO 
85J_ 

£f 

99» 

•  Shares  not  foUjr  paid  up  are  given  In  Italia. 
Bank  Rate— i)f  IMK»nnt-^  per  cent.,  16th  January,  1874. 
Of  Deposit-'?}  per  cent.,  8th  Jaaaarr,  1874. 
Name  Days— April  14th  and  28th,  1874. 
Account  Days— April  Isth  and  2»th,  1874. 
On  Saturdays  bostneas  commeneas  at  11  10  am.,  and  the  Stock 
Brokers'  Offices  dose  at  1  p.m. 
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LEGAL    POSTINGS: 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

CODMTIES    OF    MATO    AMD    DUBLIN. 


SALE, 
On  FRIDA.T,  Ae  Hth  dag  cf  APRIL,  1874. 


In  the  Matter  «< 
thcEitateof 

William   McCormick, 
Owner; 

The  Honourable  and  Bev. 
Alwyne  Compton  and] 
WllUam  Dickloi, 

Petttlonen, 


T^   O 


BE  SOLD 


PUBLIC    AUCTION, 

Before  the 

Honountblo  Judge  Flanagan, 

At  hia  Coort, 

Landed  EMatea'  Court,  Dublin, 

On  FRIDAY, 

.     The    24th    day   of    APRIL,    ISli, 

At  TwelTe  o'clock  noon. 

In  KWe  Lots, 

The  fidlowing  Valuable  Proper^:— 

LOT  1. 
The  Landa  of  Tonregee  Eaat  and   Tonregee  Weat    containing 
I.3ITa  >r  Up,  atatnte  meaaure,  sltnaU  in  the  Barony  of  Burrif  hoole, 
and  County  of  Blayo,  held  under  fee-farm  grant  dated  Ilth  June,  18W, 
from  the  Rev.  Peter  Browne  to  John  McLouglilln. 

LOT  a. 
Bolingianna,  with  its  anl>-denomlnations,  Knocknacaasa,  Bunanior, 
otbervise  Bunanioo,  with  ita  sulidenominationa,  KnoGluiamona,  .and 
Gkaallan,  otherwiae  GlonlUun,  MeewilUn,  Belfaraad,  and  Gubnahardia, 
•Itoate  in  Uie  Barony  of  Bnniaiioole,  and  County  of  Mayo,  held  under 
tee-farm  grant  dated  lltb  June,  18M,  from  Rar.  Peter  Browne  to 
John  McLoughlin. 

LOT  8. 
8ix  aeparate  Plota  of  Ground,  with  the  Ronaes  and  Premlaea  thereon. 
One  Plot  or  Parcel  of  Ground  aituate  In  Market-Mreet,  Two  Plota  or 
Parcala  of  Ground  situate  in  Wearera'-iow,  Four  Acrea  of  Land 
adjotning  Moae*  Erana  and  William  Hardlng'a  former  holdings  at  the 
back  at  the  Barracks,  with  Nine  Acrea  of  Cottii^-row,  together  with 
the  Honaoa.  Buildings,  and  Appurtenances  thereunto  Ijelonging,  in  sad 
adimnlng  the  Town  of  Newport,  aituate  In  the  Townlsnds  of  Knock- 
liag«H^ia,  Barraoldilll  and  Newport,  Barony  of  Bnrrlaboole,  and  County 
tl  Mayo,  held  with  other  Premises  under  fee-farm  grant  dated  Llth 
Jane,  ISSO,  from  ReT.  Peter  Browne  to  John  McLouglilln. 

LOT  4. 
Three  DwelUng-honses  in  Park-place,  Conyngham-road,  being  part 
of  Long  Meadows,  aitaate  In  the  Barony  of  Csatlenock,  and  County  of 
Dublin,  held  under  fee-farm  grant  dated  19th  April,  1861. 

LOT  5. 
Other  part  of  Long  Meadows,  with  the  Cottagea  and  Premises 
thereoQ,  known  as  Ssrafa-plaoe,  situate  in  said  Barony  of  Csstleknock, 
and  County  of  Dublin,   held,  together  with  lot  4,   under  fee-farm 
grmnt. 

Dated  16th  day  of  February,  1874. 


BTRNE,  KENNEDY,  &  CO. 


C.  E.  DOBBS, 
Solicitors, 


Examiner. 


Prima  pnpcaals  will  be  receired  by  the  SoUdton  having  the  car- 
riage of  tlie  Prooeedings,  np  to  the  llth  day  of  April,  1874,  and  sob- 
ndttcd  to  the  Judge  for  hia  approTal  without  further  notlc& 

DESCRIPTIVE  PAETICULAB8, 

Lola  I  and  1  are  situate  adjacent  to  Clew  Bay  and  the  Sonnd  of 
AebllL  They  contain  orer  8,000  seres  of  land,  the  greater  part  of  it  a 
table-land,  profitable,  or  capable  of  being  made  so. 

There  are  about  1,800  acrea  at  present  let,  and  nearly  3,000  in 
adifition  oould  readily  be  made  profitable  land,  and  let  at  fair  rents,  so 
as  condderabiy  to  increase  the  pnaent  rental 

There  la  also  a  grant  or  licence  from  the  Fishery  Commissioners  for 
the  eaUbiiahment  of  oyster  beda  in  the  sound  of  AdlilL  Oystm  ean 
be  procured  from  public  beda  adjoining  another  portion  of  the  Eatate, 
and  could  be  planted  at  a  Tory  moderate  cost;  and  if  planted,  would, 
in  a  few  yeara,  produce  a  Tery  large  reTenue. 

Tliia  propeity  la  about  twenty-fire  milea  from  Westport,  by  a  good 
road,  and  four  mllea  south  of  the  ferryboat  station  U  the  Achlll  Sound, 
in  the  direction  of  Clew  9ay,  with  Achill  Bay  and  AchUl  Island  to  the 
Wea*.  It  commands  a  magnificent  view  of  Clew  Bay,  with  Ita  nume- 
noa  Islands. 

There  Is  Railway  communication  from  Dublin  to  Weatport 

The  roads  through  the  EaUte,  eq>eclally  In  the  neighbourhood  of 
the  minea  are  skilfully  constructed,  and  with  little  additional  outlsy, 
voold  form  ezcvlleut  communication  thrxiugfa  the  vrrlous  parts  of  the 
proper^,  wlilch  embraces  about  ten  milea  of  aea  coaat. 

The  communication  between  Weatport  and  the  Island  of  AeUll  Is  by 
a  daily  mail  car. 

The  mtneral  indicationa  are  great,  and  promise  to  be  a  source  of 
mKfa  wrahh,  as  It  has  been  ascertained  beyond  doabt  that  there  are 
aalsBslse  deposita  of  sulphur  ore  (iron  pyrites),  capper,  and  hematitlc 
Iroa,  ol  the  nxy  best  quality. 

Lot  S— This  lot  coniista  of  lands  and  premises  aituate  in  and  sdjoin- 
tng  Newport,  a  rising  and  flourishing  Town,  five  and  s-half  milea  from 
«  eMport,  sitoate  at  tlie  extremity  of  Clew  Bay,  the  original  port  for 
dischaige  for  the  County  of  Maya  The  River  Burriaboole  flows 
thma^  theae  lands,  snd  abounds  wltta  salmon.  Newport  la  a  market 
town,  and  four  fairs  are  held  there  yearly. 

THE    DUBLIN    PROPERTY. 

Lot  4   eoatprlaea   three   Dwelllng-houaea,    known  as  Park-plaoe, 

Csnyn^laai-road,   with  a  snull  Field,  situate  on  the  banks  of  the 


River  LiOey,  just  outside  the  City  Boundary,  and  adjoining  Island- 
bridge,  they  are  held  by  respectsble  tenants  who  pay  tlwir  rents 
punctually. 

Lot  S  consists  of  two  rows  of  Cottages,  and  Premises  adjoining  Lot 
No  4,  and  known  as  Sarah-place ;  the  tenants  psy  their  rents  weekly. 

For  Rentals  and  further  particniars  apply  at  the  Landed  Estattt* 
Court,  Inns'-qnay,  Dublin; 

Meears.    CLARKE   A   HOWLETT,   Solldton,  8  Ship-atreet, 

Brighton,  England;  or  to 
BYRNE,  KENNEDY,  It,  CO.,  Solidtora  having  carriage  of  the 
Sale,  Na  4  Lower  Ormond-quay,  Dublin. 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    OF    MEATBL 

SALE, 
On  FBI  DAY,  the  15th  doj/  of  MA  T,  1874. 


In  the  Matter  of 
tlieEsUte 


Drake  Christopher 

Owner  snd  Petitioner. 

Landed 


BE       SOLD, 

On   FRIDAY, 

The  ISth  day  of  MAY,   1874, 
Before  the 
Honourable  Judge  Flanagan, 
At  the 
Eatates'    Court,    Inns'-quay, 
Dublin, 
In  One  Lot, 
Part  of  the  Town  and  Landa  of  Drinadaly,  aituate  in  the  Barony  of 
Moyfeniath,  and  County  of  Meatli,  oontaining  138a  2r  86p,  atatnta 
measure,  held  in  fee-farm,   and   producing  a  net  profit  rent  of 
£184  28  2d. 

Dated  this  16tb  dsy  of  March,  1874. 

HENRY  R.  GREENE,  Chief  Clerk. 

DESCRIPTIVE  PAKTICULAR8. 

This  Estate  oonslsia  of  a  portion  of  the  Townland  of  Drinadaly, 
known  as  Boyne  Lodge,  contsining  198a  2r  S6p,  statute  measure. 

The  House  Is  liandsome  and  conunodioua,  with  flrst.class  Stabling, 
Coach-house,  and  Fsrm  Offices. 

The  Lands  are  all  In  grass,  snd  are  of  superior  quality,  and  situate 
on  the  Banks  of  the  River  Boyne,  a  short  cttstance  from  the  Town  of 
Trim,  and  in  the  centre  of  a  hunting  district. 

The  entire  Estate  is  In  poasesaion  of  the  owner,  and  the  purchaser 
can  hare  immediate  possession. 


For  Rentals  and  further  particulars  apply  at  the  Office  of  the  Landed 
Estates'  Court,  Inn's^quay,  Dublin,  Ac, 

CHRI8T0FHP.R    P.    DUIGENAN,   Trim;    or  to 
JOHN  THOMAS  HINDS,  BoUdtor  having  carriage  of  the 
Sale,  No.  37  Westmoreland-atreet,  DuUin. 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 

CITY    OF    DUBLIN. 


In  the  Matter  of 

George  Kidd, 

Owner; 

Thomas  M'Kallv, 

Petitioner.) 


PO      BE      SOLD, 

L  On  FRIDAY, 

Tbe   leth  day  of  MAY,   1874, 
At  the 
Hour  of  Twdre  o*dodc  noon. 
Before  the 
,  Honourable  Judge  Flansgsn, 

In  his  Court, 
Inns'-qusy,  in  the  City  of  Dublin, 
In  One  Lot, 
One  undivided  fourth  part  of  the  Houses  and  Premises,  Nos.  17,  18, 
19,  80,  and  31  Great  Charles-atreet,  No.  1  North  Bummer-street,  and 
39,  SO,  31,  and  3S  Upper  Rutland-street,  snd  House  in  the  lane  in 
the  rear  of  said  last.mentloned  Houses,  situate  in  the  Parish  of  St. 
George,  and  City  of  Dublin,  held  under  lease  dated  the  10th  March, 
1804,  from  VIsouunt  Mountjoy  to  George  ikldd,  for  9,999  years,  pro- 
dudng  a  profit  rent  of  £307  8s  Od,  one-fourth  of  which  smounts  to 
£76  17s  Od. 

Dated  38th  February,  1874. 

C.  E.  DOBBS,  Examiner. 

THOMAS    M-NALLY,    SoUdtor  having  eatrtage  of  Sale, 
77  Lower  Gardiner-street,  DubltiL 

DESCRIPTIVE    PARTICULARS. 

The  Houses  Noa  30  and  31  Great  Cbarles-street,  snd  No.  I  North 
Summer-street,  and  Noa.  39,  80,  81,  and  8«  Upper  Rutland-street,  are 
held  by  tenants  for  long  terms  of  yesrs,  at  rents  considerably  below 
their  letting  value. 

The  Houses  sre  in  excellent  repslr. 

N.B. — Another  one-fourth  share  of  this  property  will  be  sold  in  this 
Court,  in  the  Matter  of  the  Estate  of  John  KIdd,  Owner  and  Peti- 
tioner, at  the  time  of  the  Sale  in  this  Matter.  Tliie  eatate  produces  a 
profit  rent  of  £76  17s  Od. 

For  Rentals  and  further  particulars  spply  at  the  Registrar's  Office, 
lianded  Estates  Court,  inna'-quay,  Dublin;  orto 

THOMAS  M'NALLY,  SoUcItor  having  carriage  of  the  8aI^ 
77  Lower  Gardliner-street,  Dublin, 

By  whom  proposals  to  purchase  by  Private  Contract 
will  be  recdved  up  to  the  13th  day  of  April,  1874,  snd 
submitted  to  the  Honourable  Judge  Flanagan  for 
approval,  on  the  letta  April,  1874. 
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In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    OF    ARMAGH. 

SALE, 

IN    PORTADOWN, 

0»  SATURDAT,  the  86M  APRIL,   1874. 


In  the  Matter  of 
the  Eatate  of 
Hecry      Stevenaon      and 
Christopher  Stevenson  and  . 
Mercer       BteTenaon,       hla 
Tnuteefl  for  Sale,  or  aome  J 
or  one  of  them, 

Ownen; 

Xg-parl» 
Anthony  Covdr, 

Petitioner.  I 

And  In  the  Matter  ol 

the  EsUte  of 

Heniy  Stevenson,  and  of 

Christopher  SteTenaon  and 

Heroer      SteTenson,      his 

Trustees  for  Bale, 

Owners 

Mx-parle 
John  Handcock, 

Petitioner. 


O      BE      SOLD 

BT 

PUBLIC     AUCTION, 

By  the  direction 

of  the 

Honourable  Jndge  Flanagan, 

At  the 

COURT  HOUSE,  PORTADOWM, 

In  the 

COUNTT    UF     ARMAGH, 

By 

Ma.    WILLIAM    CHERRY, 

Or    LCKOAN, 

In  the  said   County, 

AUCTIOHEES, 

On    SATURDAY, 
The  Mtb  of  APRIL,  1874, 
At  the     . 
Hoar  of   One   o'clock  in  the 
Afternoon, 
In   Six   Lots, 
The    following    Premises, 
Tte.:— 
LOT  No.  1. 
Consisting  of  Fart  of  the  Lands  af  Clencairish,  containing  8a  ir  ISp, 
statute  messure,  and  Parts  of  the  Lands  of  Ballinary,  containing 
8a  2r,  statute  measure,  held  under  leaae  dated  the  7th  of  April,  1839, 
for  three  Urea,  at  the  yearly  rent  of  £1A  10s  4^;  also  another  Part 
of  said  Lands  of  Balllnary,  containing  2a  Ir  26p,  statute  measure, 
or  thereabouts,  held  under  lease  dated  the  <th  of  May,  1843,  for  three 
lives,  subject  to  the  yearly  rent  of  £1  IQs;  another  Part  of  said  Lands 
of  Balllnary,  oontahiln?  3a  Or  89p,  or  thereabouta,  statute  measure, 
held  under  lease  dated  39nd  July,  1839,  for  three  Urea,  subject  to  the 
yearly  rent  of  £3  IDs ;  sll  situate  in  the  Barony  of  OneUand  West, 
and  County  of  Armagh. 

LOT  No.  ». 
Consisting  of  Part  of  the  said  Lands  of  Clencarrlsh,  containing 
4a  ir  17|p,  or  thereabouts,  statute  measure,  held  under  lease  dated  the 
7th  day  ol  April,  1889,  for  three  lives,  and  subject  to  the  yearly  rent  of 
£4  4s  Old. 

LOT  No.  S. 
Consisting  of  another  Part  of  the  said  Lands  of  Clencarrlsh,  con- 
taining 4a  3r  83p,  or  thereabouta,  statute  measure,  held  under  tesae 
dated  the  8rd  of  June,  1841,  for  three  Uvea,  and  subject  to  the  annual 
head  rent  of  £6  6a  M. 

LOT  No.  4. 
Consisting  of  Part  of  the  sild  Lands  of  Clencarrlsh  containing 
S9a  Ir  23p,  or  thereabouts,  statute  measure,  and  held  under  lease 
dated  the  16th  day  of  October,  1866,  for  the  unexpired  term  of  31 
years,  from  the  1st  of  November  then  last,  and  subject  to  the  yearly 
rent  of  £39  7s  9d. 

LOT  No.  5. 
Conristing  of  Part  of  the  Lands  of  ClaotiUea,  In  the  Barony  o( 
Oneiland  West,  and  County  of  Armagh,  containing  4a  Or  2p,  statute 
measure,  held  under  lease  bearing  date  the  9th  day  of  November,  1842, 
for  three  lives,  and  subject  to  the  annual  bead  rent  of  £6. 

LOT  No.  6. 
Consisting  of  Part  of  the  Lands  of  Breagh,  In  the  Barony  of  OneUand 
West,  and  County  of  Armagii,  containing  81a  2r  S8p,  or  thereabouts, 
statute  measure,  and  held  from  year  to  year,  at  the  annnal  bead  rent 
of  £41  sterling. 

Dated  this  2nd  day  of  April,  1874. 

J.  E.  MADDEN,  for  CUef  Clerk. 
ATKINSON  and  FROSTE,  SoUdtora 

GENERAL    DESCRIPTIVE    PARTICULARS. 
The  Lands  are  all  situate  about  four  to  live  miles  from  Portadown, 
In  a  peaceable  and  thriving  district  of  the  County  of  Armagh,  where 
good  feeling  has  long  existed  between  landlord  and  tenant. 

The  Biddings  wiU  be  taken  by  the  Auctioneer  on  the  2fitb  day  of 
April,  1874,  at  Portadown,  aforesaid,  commencing  at  One  o'clock,  and 
they  will  be  submitted  to  the  Honourable  Judge  Flanagan,  at  his 
Chsmbera,  on  Thursday,  the  30th  day  of  April,  1874,  at  Eleven  o'clock 
in  the  forenoon,  without  further  notice  to  any  person. 

Private  Offers  will  be  received  by  the  BoUdton  for  the  Petitioner, 
having  the  carriage  of  Proceedings,  for  the  entire,  or  for  any  of  the 
Lots  separately,  up  to  the  ISth  day  of  April,  1874,  and  submitted  to  the 
Judge  for  his  approval,  without  further  notice  to  any  person;  and 
notloe  shall  be  published  in  the  event  of  any  such  offer  being  accepted. 

For  Rentala,  Maps,  and  further  particulars  apply  at  the  Registrar's 
Office,  tended  Estates'  Court,  Inns' -quay,  Dublin;  or  to 

Messrs.    ATKINSON    A    FROSTE,    ths    Solidton  having 
carriage  of  the  Sale,  fiO  Lower  SaekvUIe-atreet,  Dublin, 
and  Tandragee;  or  to 
CHARLES  H.  WARD,  Esq.,  SoUdtor  for  the  Owner: 
HENRY  STEyENBON,  North  Great  Oeorge'»«treet,  Dnblln; 
or  to 

Mr.  ANDREW  CHERRY, 

The  Auctioneer, 
Lurgsn. 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 


COUNTIES  OP  TYRONE  AND  DONEGAL. 


In  the  Estate  of 
Ths  Kev.  John  Hutton 
O'Connor  and  Edward 
Carolln,  Trustees  for  Sale 
under  the  Settlement  of 
Rebecca  Jones  Pratt,  with 
Joseph  Bryan  Hynea,  since 
deceased, 

Owners  snd  Petitlonen. 


L  D, 


rO      B  E      8  O 
Before  the 
Honourable  Judge  FlanSgaa, 
On  FRIDAY, 
The    I6th    day    of    MAY,    1874, 
At  the 
Hour  of  Twelve  o'dock  noon. 
At  the 

Landed  Estates'  Court,  Inns' .quay. 

In  the  City  of  Dublin, 
The  following  Lots,  as  described  in  the  prbitad  Rental,  vis.  :— 

LOT  1. 

The  Lands  of  Osrvwhnllion,  otherwise  Oarvaehullen.  situate  in  tiw 

Barony  of  West  Omagh,  and  County  Tyrone,  held  In  fee-shnple,  oon- 

talning  640a  Or  12p,  statute  measure,  and  producing  a  net  profit  rent 

of  £140  lis  lid. 

LOT  2. 
The  Lands  of  Leaght,  otherwise  Lsght,  sitnate  In  the  Barony  o< 
West  Omagb,   and  County  Tyrone,  held  In  fee.«lmple,  containing 
462a  2r  18p,  statute  measure,  snd  producing  a  net  profit  rent  of 
£149  6s  9d. 

LOT  3. 
The  Lands  of  Mecncargagh,  otherwise  Meencarrlga,  situate  In  the 
Barony  ol  West  Omagli,  and  County  Tyrone,  held  In  fee-simple,  con- 
taining 334a  Sr  39p,  statute  measure,  and  produdng  a  net  prollt  rent 
of  £49  17s  6d. 

LOT  4. 
The  Lands  of  Dmmmagfaon,  otherwise  Drummabon,  situate  In  the 
Barony  of  West  Omagh.  and  County  Tyrone,  held  In  fee-iimple,  con- 
taining 610a  Or  6p,  statute  measure,  snd  producing  a  net  profit  rent 
of  £4«  9s  Od. 

LOT  «. 
The  Lsnds  of  Agbamore,  situate  in  the  Barony  of  Vest  Oma^  and 
County  Tyrone,  held  In  fee-simple,  containing  g30a  2r   ^,   statute 
measure,  and  producing  a  net  profit  rent  of  £44  (Is  2d. 

LOT  6. 

Fee-farm  Rent  of  £34  6s  9d,  issuing  snd  payable  oat  of  the  Lands  of 

Kilmore  Upper  snd  Lower,  and  one-third  of  Coolnacrunaght,  sitaata 

In  the  Barony  of  West    Omagh,   and    County    Tyrone,  eontahiing 

7Ma  Or  6p.    The  Poor  Law  Valuation  of  said  Lands  being  £396  2b  Od. 

LOT  7. 
The  Landa  of  Knoclugarron,  aitoate  In  the  Barony  of  Rapboe,  and 
County  of  Donegal,  held  in  fee-form,  containing  SSla  Or  27p,  and  pro- 
dudng a  net  profit  rent  of  £1  'J6  13s  Sd. 
Dated  tliis  20th  day  of  March,  1874. 

R.  DENNY  URLIN,  Examiner. 


The  Quit  Rents  will  be  redeemed  out  of  the  Fund,  and  the  only  annua] 
out-gohig  to  which  the  eaUte  will  be  liable  Is  Tithe  Rent-charge. 

The  I.ands  are  near  to  Strabane  and  Newtownstewart,  exoepting 
Lot  7,  which  Is  near  Rapboe,  County  Donegal 
There  Is  excellent  Shooting  on  the  estate: 

For  Rentala  and  further  particulars  apply  at  the  Regtetrar's  Offlce, 
Landed  Estates'  Court,  Inns'-qnay,  In  the  City  of  DubUn;  or  to 

GEORGE  BERNARD,  SoUdtor  having  carriage  ol  the  Pro- 
ceedings, 12  Upper  OrmoudH]uay,  Dublin. 


SALE; 

COUNTY    OF    MEATU 

TO      BE      SOLD      BT      AUCTION, 
In  the  Public  Sale-rooms, 
9    UPPER    ORMOND-aUAY, 
On    MONDAY,    the    iOA    qf  APRIL,    1874, 
At  the  hour  of  One  o'clock  p.m. 
THE  LANDS   OF   POSSEXTOWN,  In  the  County  of  Meath, 
containing  222a  2r  Op,  Irish  plantation  measure,  being  a  moat  valuable 
Fee-farm  b.state. 

The  rent  racrvod  by  the  Fee-farm  Grant  Is  £360  Os  8d;  bat  daring 
the  life  of  one  of  the  Grantors,  the  Lands  are  only  sabject  to  the 
reduced  yearly  rent  of  £829  8a  Gd. 

The  lands  are  of  prime  quality,  well  watered,  and  fenced,  all  In 
Grass,  and  In  tlie  occupation  of  the  owner,  save  about  14  or  1ft  acroa, 
held  by  a  tenant  at  will,  and  adjoin  the  M.  G.  W.  Railway  at  Enfield. 
The  purchaser  can  get  Immediate  poeseBsioa 
There  Is  a  good  slated  dwelling-house  on  the  lands. 
The  herd  at  Hossextown  will  show  the  lands. 
For  Statement  of  I  Itle  and  Conditions  of  Bale  apply  to 

EDWARD    CARAHER,  SoUdtor,  62  Lower  GanUner^trMt 

or  to 
JOHN  LITTLEDALE  &  CO.,  Auctioneers,  9  Upper  Ormond- 
qaay. 


CASES  for  holding  The  Irish  Law  Timrs,  and 
Solicitors'  Journal,  for  One  Tear,  can  now  be  had.  Lettered  oB 
side.  Price  -  whole-bound  Cloth,  3s. ;  half-bound  Leather,  4s. ;  whole- 
bound  Leather,  6s.,  by  Post  4d.  extra,  from  J.  Faiaoxix,  U,  Upper 
Sackvllle.«treet,  Dublin.  


Printed  and  PubUahed  by  the  Proprietor,  Jomt  FaiiOOXBa,  every  Batnrday,  at  ft3.  Upper  SackvUle-straei,tn  the  Pansb  of  St.  Thomas 

and  City  of  Dublin. -5aM«-i(a|r,  ilpr<l  11, 1874. 
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THK  OBLIGATION  OF  A  BAILEE  FOB  HIRE. 

An  interesting  and  important  judgment  has  been 
ddivered  in  tfie  Court  of  Queen  s  Bench  in  England, 
hj  Blackburn,  J.,  in  Searle  v.  Laveriek,  L.  R.  9  Q.  B. 
1*22,  which  throws  a  conitiderable  amoont  of  light  on 
the  celebrated  judgment  of  Chief  Justice  Holt  in  the 
leading  case  of  Coggs  t.  Bernard.  In  that  case  bail- 
ments are  diyided  into  classes,  in  each  of  which  differ- 
ent degrees  of  liability  are  attached  to  the  bailee.  The 
fifth  of  these  classes,  localio  operis /aciendi,  or  where 
Uiere  is  "  a  delivery  to  carry  or  otherwise  manage  for  a 
reward  to  be  paid  by  the  bailee,"  is  again  subdivided 
into  two  divisions — ^the  first,  where  there  is  a  delivery 
to  one  who  exercises  a  public  employment,  in  whic^ 
ease  the  bailee  is  bound  to  answer  for  the  goods  at  all 
events;  and,  the  second,  where  the  delivery  is  to  a 
private  parson,  who  is  only  bound  to  take  reasonable 
care.  A  ques^on  arose  in  Searle  v.  Laveriek,  as  to 
nnder  iriaai  of  the  sub-divisions  of  the  class  of  bulmeat, 
localu)  operis  faciendi,  the  case  felL  The  defendant  was 
a  livery  stable-keeper;  he  entered  into  a  contract  with  a 
builder,  who  was  not  his  servant,  to  erect,  in  his  yard,  a 
building,  of  which  the  lower  part  was  to  be  a  shed  for 
the  reception  of  carriages,  and  the  upper  part  was 
to  be  used  for  other  purposes.  Before  the  upper  por- 
tion of  the  building  was  completed,  the  plaintiff  brought 
to  the  defendant  two  carnages  to  keep  for  him,  a 
charge  being  made  for  so  keeping  the  carriages.  While 
the  contractor's  workmen  were  still  in  the  upper  portion 
of  the  building,  it  was  blown  down  by  a  high  wind,  and 
the  carriages  were  damaged.  The  contractor  employed 
for  the  purpose  of  building  was  not  denied  to  be  one 
whom  a  <»reful  and  prudent  person  might  trust,  and 
there  was  nothing  to  show  that  the  defendant  had  any 
knowledge  of  negligence  on  his  part.  The  plaintiff,  at 
the  bial,  offered  evidence  that,  owing  to  the  neglect  of 
the  contractor  and  his  workmen,  the  fall  of  the  building 
took  place ;  but  this  was  refused  by  the  learned  Judge 
who  tried  the  case,  on  the  ground  that  the  defendant's 
liability  was  that  of  an  orainary  bailee  for  hire,  and 
Uiat  he  was  only  bound  to  use  ordinary  care  in  keeping 
the  carriages,  and  if  in  employing  the  builder  he  made 
use  of  Buui  care  as  an  ordinary  careful  man  would  use, 
he  was  protected.  The  plaintiff  was,  in  consequence, 
non-suited  on  a  motion  for  a  new  trial ;  the  full  Court, 
after  a  careful  review  of  th^  authorities,  upheld  this 
deciaon.  The  Court  held  it  to  be  established  law,  by 
the  custom  of  England,  that  the  extreme  liability 
making  the  bailee  an  insurer,  is  confined  to  carriers 
and  inn-keepers.  It  would  seem,  by  analogy  to  the 
Roman  law,  from  which  the  English  law  on  the  subject 
is  avowedly  taken,  that  the  case  of  stable-keepers  should 
be  placed  on  a  footing  with  inn-keepers  nnd  carriers. 
The  language  of  Lord  Holt  is  general,  and  applies  to  all 
who  exercise  a  public  employment.  The  Froetor's 
Edict  (Dig.  lib.  iv.  tit.  ix.),  nautct  caupones  stabularii  ut 
recepta  reglituant,  expressly  mentions  stablemen.  The 
reaaon  given  by  Lord  Holt  for  the  division,  tells,  in  our 
opinion,  rather  against  the  interpretation  now  put  on  it 
by  the  Court : — ^  The  true  reason  of  the  case  is,  it  would 
be  unreasonable  to  charge  him  with  a  trust  further 
than  the  natnre  of  the  £ing  puts  it  in  his  power  to 
perform  it.  But  it  is  allowed  in  the  other  cases  (t.e.  the 
carrier  and  inn-keeper,  but  not  the  livery  stable-keeper. 


accordmg  to  the  present  decision),  by  reason  of  the 
necessity  of  the  thing."  We  confess  we  are  at  a  loss  to 
perceive  the  necessity  existing  in  the  case  of  the  carrier 
and  inn-keeper,  which  does  not  exist  with  equal  force  in 
the  case  of  the  livery  stable-keeper.  At  any  rate  there 
did  not  appear  to  exist  any  distinction  between  the  cases, 
in  the  opinion  of  Ulpian,  who,  in  the  clearest  and  most 
express  manner,  mentions  livery  stablemen.  The  Froe- 
tor's Edict  declared  that  if  shipmasters,  inn-keepers, 
and  stable-keepers  did  not  restore  what  they  had  received 
to  keep  safe,  he  would  give  judgment  against  them. 
The  reason  assigned  for  this  by  Ulpian,  is  that  "  it  is 
necessary  to  place  confidence  in  such  persons,  and  to 
commit  the  custody  of  things  to  them ;  that  no  person 
ought  to  complain  of  the  severity  of  the  rule,  for  it  is  in 
his  own  choice  to  receive  the  goods  of  other  persons  or 
not,  and  unless  the  rule  was  thus  established,  an  oppor- 
tunity would  be  afforded  them  to  combine  with  thieves 
against  those  who  trusted  them;  whereas  they  have 
now  an  inducement  to  abstain  from  such  combinations." 
These  reasons,  if  read  in  connexion  with  the  general 
principle  on  which  warranties  are  to  be  assumed,  laid 
down  in  Redhead  v.  Midland  Railtoai/  Co.,  L.  B.,  4 
Q.  B.  392,  "  that  they  are,  for  the  most  part,  founded 
on  the  presumed  intention  of  the  parties,  and  ought  cer- 
tainly to  be  founded  on  reason,  and  with  a  just  regard 
to  the  interests  of  the  party  who^is  supposed  to  give  the 
warranty,  as  of  the  party  to  whom  it  is  supposed  to  be 
given,"  would  strongly  point  to  the  conclusion  that 
stable-keepers  should  be  classed  in  the  same  category 
with  inn-keepers  and  carriers. 

We  presume  there  could  be  no  doubt  of  this  extreme 
liability  being  applicable,  in  the  case  of  an  inn-keeper, 
who  also  kept  a  stable,  and  took  charge  of  the  animals 
and  vehicles  of  those  who  frequented  his  house.  This 
is  distinctly  stated  to  be  the  law  by  Pothier  (Du  Contrat 
de  D^pSt  BO),  where  he  states  "that  stable  servants 
must  be  judged  to  be  appointed  by  inn-keepers  to  take 
charge  of  horses  and  vdiicles  of  travellers,  by  which 
the  inn  keeper  is  rendered  liable.  What  difference  can 
there  be  between  such  a  case  and  a  case  where  the 
stable-keeper  does  not  provide  lodgment  fbr  "  man  and 
beast,"  but  for  "  beast  alone.  All  the  cases  quoted — 
both  those  dedded  in  this  country  and  the  dicta  of 

fordgn  jurists would  seem  to  indicate  that  a  tolerably 

wide  margin  should  be  allowed  by  a  Judge  in  deciding 
in  the  case  of  what  trades  a  warranty  is  to  be  presumed. 
The  case  quoted  in  the  judgment  from  Fothier  (Du 
Contrat  de  Louage,  Nos.  118,  119,  180)  is  a  strong 
authority  on  this  point  After  laying  down  that  where 
a  person  who  lets  a  thing  for  hire  knows  of  a  defect  in 
the  thing  which  makes  it  unfit  for  the  purpose  for  which 
it  is  let,  he  is  responsible  for  damages.  And  although 
he  does  not  actually  know  it,  that  if  the  circumstances 
are  such  that  he  ought  to  have  had  a  suspicion  of  it, 
and  make  an  inquiry  about  it,  and  he  does  not  either 
inquire,  or  inform  the  hirer,  so  that  he  may  inquire  for 
himself,  he  is  liable ;  but  if  the  letter  follows  a  trade 
which  makes  it  his  duty  to  know  whether  the  thing  has 
faults  or  not,  he  is  liable,  without  proof  that  he  did  not 
know.  He  puts  as  an  example  the  case  of  a  cooper 
who  supplies  wine  casks  made  of  bad  wood,  so  that  they 
leak.  Surely,  if  "  the  profession  of  the  cooper  binds 
him  to  know  the  quality  of  the  goods  he  used,  and  to 
supply  none  but  of  a  good  quality,"  it  cannot  be  con- 
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tended  that  the  profession  of  a  livery  stable-keeper, 
where  a  person  holds  himself  out  to  the  public  as 
willing  to  undertake  the  charge  of  property  of  a  nature 
requiring  the  utmost  care,  does  not  bmd  the  bailee  to 
know  of  the  quality  of  shelter  which  he  is  bound  to 
provide  to  this  property.  The  plaintiffs'  counsel  relied 
mainly  on  Redhead  v.  Midland  Railway  Co.,  L.  R.  4, 
Q.  B.  392,  and  Francis  v.  Cockrell,  L.  R.  5,  Q.  B.  184, 
which  establishes  that  a  person  who  lets  sittings  in  a 
temporary  stand,  built  for  the  reception  of  spectators  at 
a  race,  is  under  an  obligation  as  to  the  sufficiency  of  the 
stand.  But  the  Court,  while  intimating  a  demre  not  to 
draw  fine  distinctions  between  the  cases,  held  that  that 
case  was  clearly  distinguishable  from  the  present,  and 
that  there  was  no  authority  to  establish  that  a  warranty 
must  be  implied  in  the  present  case.  It  seems  to  us  that 
the  Court  being,  in  its  own  language,  at  liberty,  so  far 
as  authority  goes,  to  apply  the  pnnciples  to  the  case, 
and  see  if  any  warranty,  or  obligation,  should  be  im- 
plied, in  deciding  as  it  did,  rather  overlooked  the  true 
principles,  as  laid  down  by  the  most  eminent  of  foreign 
jurists,  fortified  by  the  direct  dictum  of  so  great  an 
authority  as  Ulpian. 


SOLICITORUENBEALSHIP  OF  ENGLAND. 
The  apparent  consequences  of  the  late  change  in  the 
mode  of  paying  the  Law  Officers  of  England  is  that 
the  post  of  Solicitor-General  has  actually  been  refused 
by  Mr.  Huddlestone,  Q.C.,  on  the  plea  that  he  prefers 
his  private  practice  and  the  position  in  Parliament  of 
an  independent  supporter  of  the  Government ;  while 
Sir  James  Karslake  'n  reported  to  have  refused  the 
Attorney-Generalship,  on  the  grounds  of  ill  health. 
The  result  is,  that  the  former  Solicitor,  Sir  Richard 
Baggallay,  is  made  Attorney- General,  and  Mi.  Holker, 
Q.C.,  of  the  Northern  Circuit,  M.P.  for  Pres'on,  has 
been  offered,  and  has  accepted,  the  appointment  of 
Solicitor-GrenersL  It  may  oe  that  Mr.  Huddlestone 
was  not  sure  of  re-election  for  Norwich,  in  the  event  of 
a  vacancy  being  created  by  his  promotion;  but  we 
apprehend  that  this  double  refusal  may  be  fairly  attri- 
buted to  the  fact  that  the  leaders  of  the  Bar  consider 
their  practice,  as  independent  lawyers,  more  advan- 
tageous to  themselves  tnan  the  official  leadership  and 
almost  inevitable  transition  to  the  Bench  which  attend 
the  appointment  as  Law  Officer.  If  this  be  so,  some 
other  means  must  be  devised  of  securing  to  the  Govern- 
ment the  services  of  the  leading  members  of  the  Bar 
belonging  to  whichever  political  party  may  be  in  power. 


HACKNEY  EI4ECTION  PETITION. 

As  was  expected,  Mr.  Justice  Grove,  on  Thursday 
last,  decided  that  the  late  election  for  the  borough  of 
Hackney  is  void.  The  grounds  of  his  decision  seems 
to  have  been,  that  the  Hackney  voters  had  not  been 
able  to  exercise  their  franchise,  and  that  the  regulations 
prescribed  by  the  Statute  had  not  been  complied  with, 
in  consequence  of  two  of  the  polling  booths  not  having 
been  open  during  the  entire  time  of  the  election, 
whereby  almost  five  thousand  electors,  whose  votes 
should  have  been  given  at  these  booths,  were  prevented 
from  registering  their  votes. 

We  snail  go  fully  into  the  circumstances  of  the  case 
ilezt  week. 


ELECTION  OF  A  BENCHER. 

At  a  meeting  of  the  Benchers  on  Wedneiidiiy,  Mr.  Ormsby, 
Solicitor-General,  was  elected  a  Bencher  in  the  room  of  the 
late  Lord  Chief  Baron  Pigot 


THE  IRISH  JUDICATURE  BILL. 

Among  the  few  measures  promised  in  the  Queen's  Speech 
was  one  for  enlarging  the  scope  of  the  Judicature  Act 
passed  last  Session  so  that  Scotch  and  Irish  appeals  might 
be  transferred  from  the  Honae  of  Lords  to  the  new  Conrt 
of  Appeal.  It  may  be  presumed  that  soon  after  the  present 
recess  the  Lord  Chancellor  will  introduce  a  bill  in  fulfilment 
of  this  promue.  Something  more  than  this  may,  however, 
be  expected.  It  is  conceded  that  so  far  as  Scotland  is  con- 
cerned legislation  will  be  limited  to  the  transfer  of  appeals 
of  which  we  have  spoken,  but  the  opportunity  can  scarcely 
be  lost  for  re-organizing  the  judicial  machinery  of  Ireland. 
The  fusion  of  Lhw  and  Equity  which  has  been  decreed  here 
must  be  extended  to  Dublin,  and  the  juriRdiction  of  the 
Courts  of  Common  Law  and  of  ChanceiT  will  thus  become 
co-extensive.  Unity  of  organization  will  naturally  follow 
unity  of  law.  Just  as  oar  Courts  will  at  the  end  of  this 
year  lose  their  independent  existence  and  become  divisions 
of  one  Supreme  Court,  so  the  Fonr  Courts  at  Dublin  will 
become  so  many  divisions  of  an  Irish  Supreme  Court,  but 
it  will  be  impossible  to  take  this  step  without  revising  the 
amount  and  the  distribution  of  judicial  force  now  found  on 
the  Irish  Bench.  It  is  notorious  that  the  Irish  Courts 
are  largely  overmanned,  and  the  late  Government  had  all 
but  resolved  on  reducing  the  number  of  their  members  when 
the  certainty  of  defeat  at  the  hustings  led  them  to  fill  up 
vacancies  the  suppression  of  which  had  been  contemplated. 
It  is,  indeed,  very  difficult  to  cut  down  any  Irish  Establish- 
ment, whether  it  be  judicial,  civil,  or  that  of  a  semi-military 
constabulary ;  but  Mr.  Disraeli  is  strong  enough  to  disregard 
the  disaffection  of  disappointed  place  seekers,  especially  as 
he  would  most  probably  increase  his  strength  out  of  Ireland 
by  doing  what  is  obviously  right.  We  hope  it  will  be  found 
that  Lord  Cairns  does  not  shrink  from  the  odium  of  economy 
in  a  field  where  economy  would  add  to  efficiency  of  service. 
The  ability  and  energy  of  a  Judicial  Bench  are  sure  to  be 
greatest  when  the  numbers  of  the  Bench  are  in  proportion 
to  the  work  to  be  done. 

The  Supplementary  Judicature  Bill  of  this  Session  will 
doubtless  deal  with  the  re-organizatlon  of  the  Irish  Bench, 
but  it  is  to  the  question  of  the  transfer  of  Appeals  that 
attention  may  at  present  be  most  usefully  directed.  Id 
what  manner  are  appeals  from  the  Irish  andf  Scotch  Conrta 
to  be  brought  under  the  jurisdiction  of  the  new  Conrt  of 
Appeal!  It  will  be  remembered  that  the  Bill  of  last  year 
was  hurriedly  enlarged  when  it  had  reached  an  advanced 
stage  in  the  House  nf  Commons,  and  that  the  clauses  intro- 
duced into  it  so  as  to  extend  its  operation  to  Ireland  and 
Scotland  were  as  hurriedly  dropped  in  deference  to  the 
question  of  privilege  raised  by  the  present  Lord  Chancellor. 
It  may  be  admitted  that  this  postponement  was  useful.  If 
any  one  doubts  this  a  perusal  of  the  pamphlet  on  ITie 
Coming  Court  of  Fined  Appeal  for  Ireland,  published  by 
Lord  Justice  Christain  a  month  since,  must  convince  him 
that  the  method  of  providing  for  Irish  Appeals  so  hastily 
incorporated  in  the  Judicature  Bill  was  radically  unsound. 
Its  tendency  would  have  been  to  bring  Appeals  from  Ire- 
land to  an  Irish  section  of  the  Appeal  Court,  and  so  deetroy 
the  unity  of  jurisprudence  whidi  has  been  hitherto  main- 
tained through  there  being  one  single  Final  Court  of  Appeal 
for  the  three  divisions  of  tiie  United  Kingdom,  If,  instead 
of  one  Court  as  the  tribunal  of  ultimate  resort,  we  have  a 
Court  of  many  members  divided  into  sections,  so  that 
English  Appei^s  are  carried  to  a  section  controlled  by 
English-trained  Judges,  Scotch  Appeals  to  a  Scotch  section, 
Irish  Appeals  to  an  Irish  section,  and  Colonial  and  Indian 
Appeals  to  Colonial  and  Indian  sections,  nnity  of  method 
in  interpreting  different  laws,  and  the  same  laws  as  appUed 
to  the  difierent  divisions  of  the  United  Kingdom,  would  be 
lost.  Lord  Justice  Christian's  pamphlet  contains  much  to 
which  we  need  not  at  present  advert,  but  his  argument  on 
this,  its  main  proposition,  deserves  the  closest  attention. 
Speaking  as  an  Irishman,  the  Lord  Justice  appears  to 
lament  the  abdication  of  its  appellate  jurisdiction  by  the 
House  of  Lords.  We  cannot  acquiesce  in  this  sentiment, 
but  we  must  concur  in  many  of  his  strictures  on  the  machin- 
ery adopted  to  replace  the  House  as  the  Ultimate  Court  <A 
Appeal.  The  essential  faults  of  the  House  of  Lords  as  a 
tribnnal  of  appeal  are  two — the  limited  time  it  sits  and  the 


Digitized  by 


Google 


1874] 


AND  SOLICITORS'  JOURNAL. 


193 


accidental  chancter  of  its  compoaition.  A  court  that  Bits 
onlj  when  Paruament  is  sitting,  and  is  sabjected  to  all  the 
cluuiges  and  chances  of  Parliamentary  life,  must  fail  to  give 
suitora  what  they  have  a  right  to  expect ;  but  if  there  had 
been  substituted  for  the  House  of  Lords  a  Court  of  not 
more  than  five  members  sitting  en  permanence  and  made  up 
of  fixed  and  not  fluctuating  units — if,  in  a  word,  we  had 
instituted  a  similar  tribunal  to  that  which  now  exists,  only 
dissociated  from  Parliamentary  ties  and  limitations,  we 
should  have  set  up  a  Court  ttiat  would  have  satisfied  the 
strongest  Law  reformer.  The  Court  projected  by  the  Act 
of  last  year  will  on  the  other  hand,  consiiit  of  twenty  or 
morv  members,  sitting  in  divifdons,  according  to  an  order  no 
one  can  foresee.  'What  is  the  reason  for  so  numerous  an 
assembly}  It  is  to  be  found  in  the  destruction  of  the 
intermediate  appeal.  It  was  laid  down  by  the  late  Lord 
CfaancelUir,  rather  as  an  axiom  than  as  the  result  of 
argumentatiTe  examination,  that  there  ought  to  be  one 
appeal  only,  and  to  this  principle  everything  was  made  to 
bend.  The  policy  of  this  change  was  strongly  questioned 
by  ounelves  and  others,  and  in  die  House  of  Commons  the 
wei^t  of  argument  on  both  sides  of  the  House  was  against 
it.  But,  as  was  bitterly  said  at  the  time  by  a  Liberal 
member,  the  reasoning  was  on  one  side,  and  when  the 
division  bell  rang,  there  flocked  in,  from  smoking-room, 
tea-room,  and  library,  men  who  knew  nothing  about  the 
subject,  and  had  heard  not  a  word  of  the  debate,  to  give  the 
force  of  numbers  to  the  other.  The  judicial  machinery  of 
Chancery  ought  to  have  been  the  model  of  our  new  legisla- 
ticHi.  Aiter  a  Judge  of  the  First  Instance — the  Master  of 
the  Rolls  or  a  Vice-Cliancellor — baa  pronoanced  his  decision, 
the  cause  can  be  carried  by  way  of  appeal  to  the  Court  of 
the  Lords  Justices,  and  from  them  to  the  Final  Court  of 
the  House  of  Lords  ;  but  as  the  Appeal  Court  of  the  Lords 
Jostices  has  always  been  kept  strong,  the  Appeals  from 
them  have  been  proportionally  fewer  than  from  any  other 
tribunal.  No  complaint  was  ever  raised  against  this  orga- 
nization ;  but  if  we  turn  to  the  Common  Law  side  of  West- 
minster Hall,  and  inquire  into  the  character  of  the  Exchequer 
Chamber,  we  find  complaints  in  abundance.  The  reasons 
are  plain.  The  Exchequer  Chamber  is  composed  of  primary 
Judges  brought  together  very  much  at  hazard  to  hear 
Appeals  from  Judges  of  co-ordinate  authority;  it  sits  at 
irregular  intervals ;  its  numbers  are  variable  ;  and  it  is  rare 
to  find  the  same  set  of  men  together  for  more  than  two  or 
three  sittings  To  have  substituted  for  the  Exchequer 
Chamber,  as  Coort  of  Appeal  from  the  Common  Law  Courts 
or  divisions,  a  permanent  Court  of  a  couple  of  members 
analsgons  to  the  Lords  Justices  in  Chancery,  with  an  ulti- 
mate appeal  to  the  one  Supreme  Tribunal,  would  have  been 
iu  accordance  with  the  lessons  of  experience.  Intermediate 
Appeals  being,  however,  about  to  be  abolished,  we  shall 
have  one  multifarious  Court  of  Appeal,  absorbing  into 
itaelf  the  business  of  the  Lords  Justices,  of  the  Exchequer 
Chamber,  and  of  the  Privy  Council,  and  the  Court  having 
all  this  work  to  do  will  be  divided  into  sections,  each 
dealing  with  some  branch  of  Appeida.  What,  then,  shall  be 
dune  with  the  Scotch  and  Irish  Appeals  when  they  are 
added  to  the  work  of  the  Court  ?  The  plan  as  contained  in 
the  clauses  that  were  introduced  and  then  withdrawn  from 
the  House  of  Commons-  last  Session  w»s  to  add  still  more 
members  to  the  already  over-numerous  Appeal  Court,  and 
so  to  permit  the  creation  of  two  other  divisions  that  should 
be  charged  with  the  Appeals  from  Ireland  and  Scotland. 
The  additional  members  would  have  been  certain  Scotch 
and  Irish  Judges  sitting  ear.  oficio,  and  certain  paid  mem- 
ben  brongiit,  as  a  rule,  if  not  necessarily,  from  Scotland 
and  Ireland.  But  the  Supreme  Courts  of  Appeal  for  these 
two  divisions  of  the  kingdom  would  have  been  practically 
Scotch  and  Irish  Courts,  and,  gs  the  Lord  Juiitice  Christian 
observes,  no  clear  reason  could  be  given  why  they  should 
not  sit  at  Edinburgh  and  Dublin  respectively.  It  is  true 
that  it  was  not  proposed,  and  it  could  not  be  proposed,  to 
abolish  the  Intermediate  Appeals  in  Scotland  and  Ireland ; 
bat  this  is  either  a  condemnation  of  their  abolition  in  London 
or  ao  admission  that  the  final  appeal  to  London  is  uimeces- 
saiy,  and  therefore  an  invitation  to  the  disintegration  of  the 
judicial  unity  of  the  kingdom. 

What  shall  be  done  with  the  Irish  and  Scotch  Appeals  t 
It  may  be  answered  at  once  that  they  should  not.  on  any 


accoimt  be  allowed  to  be  carried  to  Irish  and  Scotch  divisions, 
or  to  what  may  degenerate  into  Irish  and  Scotch  divisions, 
of  the  Court  of  Appeal.  They  must  in  Boms'  way  or  other 
be  reser^'ed  for  a  tribunal  above  the  suspicion  of  provincialism. 
It  is  well  known  that  Scotch  advocates  and  Scotch  Judges 
have  been  jealous  of  being  separated  from  the  House  of 
Lords,  lest  they  should  lose  a  sheet-anchor  of  authority, 
and  we  now  learn  that  the  same  uneasy  suspicion  is  vridely 
felt  by  the  Irish  Bar  and  the  Irish  Bench.  The  first  con- 
dition of  security  from  the  danger  that  is  apprehended  lies 
in  a  steady  refusal  to  augment  the  Appeal  Court  by  the 
addition  of  ex  officio  members,  or  of  any  other  members  to 
be  necessarily  added  from  Edinburgh  or  Doblin.  No 
objection  can  be  mised  to  the  elevation  of  an  Irish  or  Scotch 
Judge  to  the  Appeal  Bench,  as  Lord  Colonsay  was  elevated 
to  the  House  of  Lords  ;  but  such  promotion  should  be  the 
recognition  of  extraordinary  merit,  and  not  granted  by  way 
of  fulfilling  a  statutory  requirement  or  in  virtue  of  any 
understanding  that  there  should  be  a  certain  proportion  of 
Scotchmen  or  Irishmen  among  the  Appeal  Judges.  Xlie 
next  best  thing  would  be  to  split  up  the  unwieldy  Appeal 
Court,  which  might  be  done  under  the  53rd  section  of  last 
year's  statute,  so  as  to  restore  in  practice  that  possibility  of 
an  intermediate  Appeal  which  was  too  hastily  neglected  last 
Session.  Thd  63rti  section  provides  that  Appeals  shall  be 
heard  by  DivisionB  of  not  less  than  three  members,  but 
that  any  appeal  which  may  be  deemed  fit  to  be  re-argued  or 
re-heard  before  a  greater  number  may  be  submitted  to  such  a 
second  process.  It  was  intended  to  use  this  proviso  so  that 
Chancery  Appeab  should  go  to  the  Lord  Chancellor  and 
the  Lords  Justices,  Common  Law  Appeals  to  the  Lord 
Chief  Justice  and  two  others,  and  other  Appeals  to  other 
Divisions  of  three.  Why  should  not  the  Divisions  thus 
contemplated  be  definitely  regulated,  and  at  the  same  time 
a  Division  for  re-heard  cases  be  appointed  to  which,  and  to 
which  alone,  Scotch  and  Irish  Appenls  should  be  carried ! 
In  this  way  all  causes,  whether  originating  in  Ireland  or 
Scotland,  Lincoln's  Inn  or  Westminster,  would  go  through 
ihe  same  stages.  Irish  and  Scotch  oases  would  be  passed 
through  their  first  appeal  at  Dublin  and  Edinburgh  respec- 
tively, and  would  then  be  taken  before  the  Division  for  re- 
hearing of  the  Supreme  Court,  while  English  causes,  having 
been  heard  on  appeal  before  the  primary  Divisions,  would, 
if  necessary,  also  pass  before  the  Division  for  re-hearing. 
This  Division  would  then  maintain  the  unity  of  Imperial 
jurisprudence,  which  will  otherwise  be  iu  imminent  danger. 
It  may  be  objected  that  this  is  rather  a  roundabout  way  of 
securing  the  desired  end,  and  Uie  objection  is  sound  ;  but 
those  who  know  the  Judicature  Act  of  last  year  best  are 
most  deeply  conscious  that  it  is  only  the  first  sketch  of  what 
must  be  permanently  accepted  hereafter.  The  necessity  of 
consulting  existing  interests  and  prejudices  resulted  in  some- 
thing that  would  simply  restore  what  was  apparently 
abolished  if  it  were  to  remain  as  it  is.  It  is  therefore  a 
slight  objection  that  a  proposal  may  alter  the  symmetry  of 
a  statute  already  destitute  of  symmetry  and  shape,  if  it 
promises  to  smooth  the  way  to  a  better  ultimate  form  of  our 
judicial  system.  It  is  because  it  appears  to  afford  a  hope  of 
this  result  that  we  submit  it  now  for  consideration. — 2%e 
Timei. 


Thb  COMING  COURT  OF  APPEAL  FOR  IRELAND. 

The  difBcnlties  which  beset  the  establishment  of  a  satis- 
factory Court  of  Final  Appeal,  great  as  they  are  iu  this 
country,  are  aggravated  in  the  case  of  Ireland  by  two 
distinct,  and,  in  some  degree,  conflicting,  causes. 

First,  the  jealousy  of  "  English  domination  "  which  per- 
vades even  the  best  informed  and  least  prejudiced  dseses 
in  the  sister  isle,  and  which  would  render  it  impassible  to 
gain  acceptance  for  any  authority  which  would  be  looked 
upon  as  a  "  purely  English  court.'  Of  course,  such  a  court 
might  be  imposed  upon  the  country  by  Parliament,  and  if 
this  were  dune  it  would  necessarily  be  submitted  to,  at  least 
for  the  time,  but  it  would  never  be  otherwise  than  grudg- 
ingly tolerated,  as  a  grievance,  acd  therefore  could  never  be 
a  satisfactory  solution  of  the  qusjtia  n.  The  authority  of 
the  House  of  Lords  was  accepted,  partly  because,  though 
the  actual  composition  of  thu  tribunal  was  generally  purely 
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English,  it  was  always,  in  theory,  an  Imperial  conrt ;  bat 
more  because  the  stipulation  in  its  favonr  contained  in  the 
Act  of  Union  was  the  work  of  the  Irish  Parliament,  and 
was  looked  upon  as  crowning  and  perpetaating  the  declara- 
tion of  1782,  which  negatived  the  right,  claimed  up  to  that 
time  by  the  English  House  of  Lords,  of  hearing  appeals 
from  Ireland.     The  right  of  final  appeal  was  succes^ully 
claimed  for  the  Iri»h  House  of  Lords  by  the  Declaration  of 
1  ndependence,  and  it  was  felt  at  the  Union,  and  evrr  since, 
that  submission  to  the  jurisdiction  of  the  United  House  of 
Iiords  was  the  natural  consequence  of  that  Declaration.     It 
will  therefore  be  essential  that  the  new  Court  of  Appeal 
should  contain  a  distinctly  Irish  element  if  it  is   to   be 
accepted  as  a  satisfactory  substitute  for  the  House  of  Lords. 
The  second  difficulty  in  dealing   with    Ireland   in   this 
respect  arises  out  of  the  abolition,  by  the  Act  of  last  year, 
of  the  intermediate  Courts  of  Appeal  in  England.    We 
have  never  concealed  our  conviction  that  this  was  a  most 
ill-judged  act,  even  as  regards  this  country  alone ;   but 
however  that  may  be  there  can  be  nu  question   that  it 
greatly  complicates  the  difficulty  of  dealing  with  Ireland 
and  Scotland.     For,  as  vie  showed  in  a  late  article  on  this 
subject  (ante  p.  374),  the  Conrt  of  Final  Appeal,  if  it  is  to 
possess  that  quality  of  unity  which  is  essentisd  to  its  success, 
must  sit  in  London,  the  only  place  to  which  the  conflicting 
claims  of  all  others  can  be  expected  to  yield ;  and  we  are 
thus  reduced   in  dealing  with  the  cases  of  Ireland  and 
Scotland,  to  the  adoption  of  one  of  three  courses,  of  which 
it  is  not  easy  to  determine  which  is  the  most  objectionable. 
Either  (1)  we  mnst  leave  these  countries  without  any 
local  chedc  on  the  courtb  of  first  instance,  which  would 
amonnt,  in  many  oases,  to  a  denial  of  justice ;  or  (2)  we 
must   continue   the  intermediate    appellate    courts    there 
though  they  have  been  abolished  here,  thus  introducing 
divergence  instead  of  unity  in  our  institutions,  with  the 
additional  anomaly  that  the  poorer  countries  are  provided 
with  the  more  elaborate  and  expensive  procedure ;  or  (S) 
the  Court  of  Appeal  must  detach  from  itself  Divisional 
Courts,  either  permanent  or  "In  Eyre,"  to  undertake  the 
hearing  of  appeals  in  Dublin  and  Edinburgh.   This  last  is  the 
view  which  seems  to  obtain  most  countenance  with  the  profes- 
sion in  Ireland  ;  but  it  is,  in  our  opinion,  worse,  if  possible, 
than  either  of  the  others.    For  it  is  not  to  be  supposed 
that  an  occasional  visit  to  either  of  theee  dties  would  be 
sufficient  to  keep  down  the  supply  of  appeals   there ;   it 
would    be  necessary  that  the  courts  should    sit   as   con- 
tinuonsly    in    both    places    as    the    respective    courts  d 
intermediate   appeal    (Court    of   Appeal    in    Cliancery, 
Ezchequa  Chamber,  and  Inner  Houses  of  Session)  now 
do.     If  these  courts  then  consisted    always,  or  for  long 
periods  together,  of  the  same  judges,  these  being  separated 
from  the  central  body  of  the  conrt  in  London,  and  yet  not 
in   any  manner  subject  to  its  control,  would  almost  at 
necantate  m  run  in   lines  of  decision  of  their  own ;  and 
thus  the  unity  of  our  jurisprudence,  which  is  so  greatly  due 
to   the    unity  of  our  Court  of  Final  Appeal,    would    be 
endangered.     And  this  danger  would  become  yet  more 
imminent  if,  as  would  almost  certainly  happen,  the  Irish 
element  in  the  conrt  were  detached  for  duty  in  Ireland, 
and  the  Scotch  element  for  dnty  in  IScotland;  and  yet 
there    would    be    a    manifest    absurdity    in    introducing 
these  elements    into  the   central  conrt   in  order  that  it 
might  fiilly  represent  all  three  countries,  and  then  confin- 
ing the  services  of  each  such  member  to  the  countries  which 
he  did  not  represent.     If,  on  the  other  hand,  the  members 
of  the  court  appointed  to  sit  in  Ireland  (and  the  same  holds 
good,  though  in  less  degree,  of  Scotland)  were  altered,  by 
any  system  of  rotation,  at  short  intervals,  the  extra  bntiden 
thUH   inflicted    upun   the  judges   would    be    so    intolera- 
ble that  it  would  be  found  impracticable  to  induce  such 
men  as  alone  ought  to  furm  a  Court  of  KiniU  Appeal  to 
accept  a  position  so  onerous.     To  expect  the  judges  of  the 
highest  court  in  the  land,  men  of  the  calibre  of  Chancellors 
and   ex-Chancellors,  to   consent    to  live  "perpetually  on 
circuit "  is  an  absurdity  which  only  requires  to  be  expressed 
to  be  refuted. 

To  say  that  the  true  remedy  for  all  these  difficulties 
involves  the  restoration  of  a  court  of  intermediate  appeal  for 
England  may  perhaps  be  tantamount  to  saying  that  it  will 
not  be  adopted ;   and  yet  there  is  no  impracticability  or 


even  serions  difficulty  in  its  adoption,  nor  would  it  render  it 
requisite  to  retrace,  in  any  other  respect,  the  legislation  of 
last  year.  The  new  Conrt  of  Appesi  is  to  consist  (besides 
the  Chancellors  and  ex-Chancellors,  Ac.)  of  nine  ordinary 
members,  who  are  empowered  to  sit  in  divisions  of  not  less 
than  three  members  each.  These  divisions  would  then 
(with  the  addition  of  one  or  more  of  the  ex-officio  members 
if  and  when  required)  form  three  very  good  working  courts 
of  first  appeal ;  and  if  the  practical  result  of  this  were  that 
appeals  involving  matters  of  Equity  were  heard  by  one 
division.  Common  Law  cases  by  another,  and  Probate  and 
Admiralty  by  the  third,  this — which  would  be  fatal  to  the 
efficacy  of  a  finale  appellate  court — ^would  probably  much 
facilitate  the  transaction  of  the  ordinary  appeal  business.  The 
appeals  firom  these  divisions  (and  also  from  the  local  appellate 
courts  in  Ireland  and  Scotland)  should  be  heard  before  a  eourt 
of  not  less  than  five  nor  more  than  seven,  which  should  always 
contain  the  Lord  Chanoetlor  (or  in  his  unavoidable  absence 
an  ex-Chancellor)  and  at  least  one  ordinary  member  for  Eng- 
land, Ireland,  and  Scotland  req>eotiveIy  (utterly  irrespective 
of  the  oonrt  or  country  from  which  the  appeal  may  come),  and 
the  fifth  member  ought  to  be,  when  practicable,  an  ecclesiasti- 
oal  or  international  lawyer,  whether  the  case,  on  the  f nee  of  it, 
involved  any  question  of  such  law  or  not.  We  shall  not,  we 
hope,  be  misnnderstood  to  suggest  that  all  the  members  of  this 
conrt  are  to  be  different  from  and  in  addition  to  the  nine 
ordinary  members  of  the  Court  of  Appeal  above  mentioned : 
if  once  that  court  were  fully  constitnted  as  a  representative 
court  (which  it  cannot  be  just  yet),  it  would,  we  think,  be 
able  to  famish  all  the  requisite  judicial  strength,  not  only 
fur  bearing  the  intermediate  appeals  from  England,  but 
also  for  the  Court  of  Final  Appeal ;  and  we  are  not 
aware  of  any  ground  of  law,  reason,  or  expediency, 
which  should  tend  to  prevent  the  judges  from  discharging 
both  functions. 

Sooh  a  court  as  we  desire  to  see  would  consistj  when 
finally  constituted,  of  nine  ordinary  judges,  besides  the 
Lord  Chancellor  and  ez-Chancellors,  and  such  Privy 
Councillors  as  had  filled  such  high  judicial  offices  as  might 
be  determined  upon.  The  nine  oraidory  judges  (on  whom 
the  representative  character  of  the  court  would  depend) 
should  be  qualified  as  follows  :  — Not  less  than  two  uor|mora 
than  four  of  them  should  have  been  judges  of  the  High 
Court  of  Judicature  in  England  for  not  less  than  years 

(this  last  provision  being  intended  to  prevent  anylrepetitioii 
of  the  "  Collier  Trick  ")  not  less  than  one  nor  more  than  two 
of  them  should  have  been  for  a  similar  period  judges  of  tha 
High  Court  of  Judicature  about  to  be  constituted  for 
Ireland  ;  not  less  than  one  nor  more  than  two  of  them 
should  have  been  for  a  similar  period  Lords  of  Sesmon  in 
Scotland ;  not  less  than  one  nor  more  than  two  of  them 
should  have  been  for  a  similar  period  Chief  Justice  of  tha 
Supreme  Court  in  one  of  the  Indian  Presidencies  or  of 
Ceylon ;  and  one  of  them  should  have  been  specially 
selected  as  an  eminent  ecclesiastical  or  international 
lawyer.  The  ordinary  members  of  the  Court  of  Appeal, 
as  established  by  the  Act  of  last  year,  would  thus  be  able 
at  once  to  supply  six  out  of  the  nine  requisite  members, 
and  it  might  be  provided  that  snch  extra  judges  of 
appeal  (not  exceeding  three  in  all)  as  might  be  found 
desirable,  might  be  appointed  to  act  in  the  courts  of 
intermediate  appeal,  but  without  any  right  to  take  part  in 
the  proceedings  of  the  final  court  itself.  If  this  plan, 
or  anything  like  it  were  adopted,  the  question  of  tha 
courts  of  intermediate  appeal  in  Ireland  and  Scotland 
would,  we  may  say,  "  settle  itself."  For  there  would  be 
no  reason  then  for  interfering  with  the  existing  court 
in  Scotland,  while  in  Ireland  an  appellate  court  on 
the  principle  of  that  for  England,  consisting  of  the  Lord 
Chancellor  (if  that  office  be  ooutinued)  and  l£e  Lord  Chief 
Justice  ex  officio,  and  one  or  two  ordinary  Judges  of 
Appeal,  though  most  objectionable  as  a  final  court,  would, 
we  think,  be  both  suitable  and  sufficient  as  a  court  of 
first  appeai  To  such  an  arrangement  none  of  the  ob- 
jections above  mentioned  wonld  fairly  apply  :  nor  could  it 
open  the  way  to  any  of  the  serions  evils  so  ably  pointed  out 
by  Lord  Justice  Christian  in  the  remarkable  pamphlet  to 
which  we  have  already  {ante  p.  8S5)  had  occasion  to  refer, 
and  from  which  we  have  derived  no  small  assistance  in 
consideiing  this  important  question. — SoUeiton'  Journal. 
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DDBLIN  BIKTEOPOLITAN  POLICE  COUKT. 

(Before  Means.   Da  uid  Woodlook.) 

Alma  v.  CoBPORAnoN  or  DnsLiir. 

April  1, 10,  1874.— County  Cat — Watencorkt — Evidenet 
of  Uabilitj) — if  ode  of  rauing  question  of  aeemptioTi. 

Tbia  was  a  snmmoM  brought  to  recover  a  gum  of 
£302  5a.  7(1.,  amoont  of  ooimty  rates  claimed  as  being  doe 
by  the  C<Hporation  in  respect  of  property  in  the  oounly 
of  DaUio,  cooristing  of  a  house,  offices,  and  reservoir  at 
Stillorgan,  and  the  groonds  through  which  tlie  water  mains 
pass. 

Monroe,  for  the  complainant,  stated  that,  in  pQrsoanoe  of 
the  powers  vested  in  them  by  the  General  Venation  Act 
for  Ireland,  the  15  &  IS  Vict.,  chap.  68,  the  Commissioners 
of  Talaation  had  valued  the  tenements,  &a,  in  the  Baiony 
of  Bathdown,  and  no  appeal  in  respect  of  the  waterworks 
and  premises  in  qaestion  had  been  lodged  by  the  Coipoia- 
tion.  The  Grand  Juries  (Ireland)  Act,  19  &  20  Vict., 
chap.  63,  provided,  by  section  2,  that  all  railways,  caoals, 
waterworks,  jbc,  which  were  liable  to  poor  rate  dionld  be 
alao  liable  to  county  cess.  Section  3  declared  that  the 
applotment  should  be  made  by  the  trea>>urer  of  the  county, 
ud  section  19  declared  that  the  term  "treasurer''  was  to 
comprehend  the  Finance  Committee  and  Secretary  of  the 
Grmod  Joiy  of  the  County  of  Dublin.  The  7th  &  8th  Viob, 
cfaiqp.  106,  provided,  by  section  99,  that  the  Grand  Jury, 
having  ascertained  the  proportion  of  connty  charges  to  be 
raised  in  each  barony,  should  issue  warrants  for  the  col- 
lection of  same  to  the  several  collectors.  The  4th  section 
of  19  &  20  Vict.,  chap.  63,  provided  that  the  applotment 
book,  as  delivered  by  the  treasurer  to  the  collectors,  should 
be  token  as  primd  facie  evidence  that  the  applotment  had 
been  duly  made.  The  present  summons  was  issued  under 
its  Vict,  chap.  106,  the  101st  section  of  which  declared 
that  the  collector  might  either  distrain  the  goods  of  the 
party  charged  with  tiie  rate,  or  cause  to  be  left  at  his 
dwelling-house  a  notice  requiring  payment  of  it ;  and,  if 
payment  was  not  made  within  six  days  from  the  date  of 
the  Dotioa,  the  collector  was  to  summon  the  party  before 
any  justice  of  the  county  in  which  be  resided  for  the  re- 
covery of  the  amount.  As  the  residence  of  the  Lord  Mayor 
mad  Corporation  was  the  City  Hall,  the  summons  had  been 
iasoed  out  of  that  Police  Court. 

Byrne,  contra,  contended  that  the  residence  of  the  Lord 
Mayor  and  Corporation  for  the  purposes  of  this  proceeding 
was  not  the  City  Hall,  but  the  boose  and  ofiScee  connected 
with  the  reservoirs  at  ShankhilL  Therefore,  they  ought  to 
have  been  simunoned  btfore  a  connty  justice. 

The  objection  was  overruled. 

Mr.  James  Keegan  proved  that  he  served  a  notice, 
reqaiting  payment  of  the  amount  of  rates  claimed  within 
six  days,  upon  one  of  the  assistants  of  the  Town  Clerk,  at 
the  ViVj  Hall. 

Mr.  £dwaid  Alma,  the  complainant,  deposrd  that  he 
was  collector  for  the  barony  of  Rathdown,  and  produced 
the  (niginal  warrant  and  applotment  of  rates  claimed  for 
the  premises  in  question,  signed  by  Mr.  T.  £.  Roche,  ohair- 
mao  of  the  Finance  Committee,  and  Mr.  Henry  Baker, 
secretaiy  to  the  grand  jury  for  the  county  of  Dublin. 

Byrne  submitted  that  the  waterworks  premises  now 
■ought  to  be  charged  with  connty  rate  were  not  liable  to 
same.  The  17th  section  of  the  Valuation  Act  provided  that 
after  the  valuation  of  the  tenements  of  the  barony  had 
been  completed,  a  list  of  the  premises  so  valued  should  be 
■rot  to  the  boards  of  guardians,  the  Town  Council,  and  the 
ntber  parties  interested  therein.  No  proof  had  been  given 
that  any  such  statement  had  ever  been  furnished  to  the 
Corporation.  The  object  of  that  was  to  afford  the  party 
an  opportunity  of  appealing.  In  the  present  case  the 
Corporation  had  good  grounds  for  appealing.  The  2nd 
section  of  19  &  20  Vic.  declared  that  only  waterworks,  &c., 
liable  to  poor  rate  should  be  chargeable  with  rounty  cess. 
The  waterworks  in  question  were  not  liable  to  be  rated  for 
the  relief  of  the  poor.  He  contended  that  it  was  now  open 
to  him  to  show  that  the  premises  in  question  were  not  liable 
to  poor  rate. 
itofiTot  stated  that  question  was  not  now  open ;  it  should 


have  been  made  the  subject  matter  of  an  appeal  against  the 
valuation  at  quarter  sessions. 

Judgment  dif erred. 
April  10th. — Mb.  Dix. — This  was  a  sutnmons  brought  by 
Mr.  Edward  Love  Alma,  Collector  of  County  Cess  for  the 
Barony  of  Rathdown,  in  the  County  of  Dublin,  against 
the  Corporation  of  Dublin  (the  Mayor,  Aldermen,  and 
Burgesses),  seeking  an  order  from  this  Court  against  the 
defendants  for  payment  of  a  sum  of  £802  6a  7d.  for  county 
cess  applotted  by  the  Grand  Jury  on  them  for  certain 
hereditaments  and  premises  in  their  possession  in  said 
baiony.  The  case  was  heard  by  Mr,  Woodlook  and  my-' 
self  on  the  Ist  of  this  month,  and  was  very  at>ly  argued 
by  counsel  on  each  side,  who  oertainly  gave  us  every 
assistance  in  enabling  us  to  understand  the  case ;  but  as 
this  was  the  first  time  a  summons  of  the  kind  had  been 
brought  before  either  Mr.  Woodlook  or  myself,  and  as  a 
large  sum  was  claimed,  and  a  great  many  statutes  referred 
to,  we  thought  it  right  to  look  into  the  statutes,  and  con- 
sider the  case  l)efore  giving  any  judgment  in  it;  and  all 
parties  agreed  that  this  would  be  the  most  convenient  day 
to  fix  for  doing  so. 

Now,  I  have  caiefnUy  gone  through  all  these  statutes 
and  the  law  as  appUcable  to  the  case,  and  I  have  arrived  at 
the  conclusion  (and  that  without  a  doubt)  that  the  plaintiff 
is  entitled  to  the  order  which  he  asks  foi^  and  I  am  happ^ 
to  be  able  to  say  that  Mr.  Woodlook  agrees  with  me.  It 
will  not  be  necessary  now  for  me  to  refer  to  the  several 
statutes  and  portions  of  statutes  to  which  Mr.  Monroe  so 
clearly  direoteid  our  attention  in  opening  the  case  of  the 
plaintiff,  as  I  take  it  to  be  admitted  that  if  the  premises 
and  hereditaments  in  question  are  really,  by  law,  liable  to 
be  assessed  for  county  rates,  that  the  plaintiff  has  given  all 
the  evidence  and  proofs  required  to  entitle  him  to  uie  order 
which  be  seeks.  19  &  20  Vic,  o.  68,  s.  4,  enacts  that  the 
copy  of  so  much  of  the  applotment  book  as  shall  be 
deuvered  to  the  Collector  of  Grand  Jury  or  County  Cess, 
shall  be  received  and  taken,  mthmU  further  proof  or  oath, 
aa  prima  facie  evidence  of  the  due  making  of  the  assess- 
ment and  applotment  therein  mentioned,  and  of  the  leveral 
other  mattert  and  statements  therein  contained  and  set  forth. 
The  service  of  the  six-day  notice,  as  required  by  7  &  8  Vic. 
c.  106,  sec.  101,  in  the  Town  Clerk's  office,  City  Hall,  on 
26th  Feb.,  was  duly  proved  The  plaintiff,  Mr.  Alma,  was 
examined,  and  produced  his  warrant  as  Collector  of  County 
Cess  for  the  Barony  of  Rathdown,  and  the  applotment 
signed  by  the  Chairman  and  Beoretary  of  the  Finance  Com- 
mittee of  the  Grand  Jury  of  the  County  of  Dublin,  whose 
signatures  he  deposed  to,  and  its  delivery  to  him  as  Col- 
lector for  the  Barony  of  Rathdown,  and  the  reference  to 
the  several  sums  applotted  therein  on  the  defendants  for 
connty  cess. 

1st,     -  -  •  -        £90  18    8 

2nd,    -  -  •  -  16  14    8 

3rd,    •  -  -  -  2    4    8 

4th,    -  -  •  -         192    8    0 

Amounting  together  to  -       £302    6    7 

And  that  these  sums  had  frequently  been  demanded,  but  no 
payment  had  been  made  on  foot  of  them — that  was  plain- 
tiff's case ;  but  Mr.  Byrne,  counsel  for  the  defendants, 
relied  on  the  2nd  section  of  the  19th  and  20th  Vic,  cap. 
63,  which  enacts  as  follows : — "All  toUa  of  roads,  "bridges, 
railways,  canals,  gas  and  water  works,  and  all  other 
hereditaments,  tenements,  premises,  and  half-rents,  which 
are  liable  to  rata  for  the  relief  of  the  dettitute  poor  in 
Ireland,  shall  be  liable  to  the  payments  of  Grand  Jury 
Rates  and  County  Cess,  according  to  the  annual  value 
thereof,  or  the  amount  of  half-rent  payable  in  respect 
thereof  as  the  case  may  be,  oi  contained  in  the  final  liets  of 
valuation;"  and  Mr.  Byrne  contended  that  inasmuch  as 
under  that  section  only  such  premises  as  were  liable  to 
Poor  Rates  were  to  be  chargeable  with  Connty  Cess,  that 
in  the  present  proceeding  he  had  a  right  to  go  behind  the 
valuation  book,  and  to  give  evidence  to  show  that  the  pre- 
mises in  question  were  exempt  fipom  payment  of  Poor 
Rates,  and  so  not  liable  to  County  Cess ;  bat  I  am  very 
clearly  of  opinion  that  on  this  summons  we  have  no  right 
or  power  to  allow  such  evidence  to  be  given.     The  Valua- 
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tion  Act  wae  pained,  I  aboold  say,  solely  (but  certamly 
mainly)  for  the  purpose  of  the  levying  of  Poor'$  Sate  and 
County  Get,  and  ascertaining  the  valae  of  the  premises 
and  hereditaments  to  be  charged  with  these  taxes.  It  is 
impossible  to  read  the  act  'without  arriving  at  that  con- 
clusion ;  and  then  the  most  ample  means  of  appeal  irom  the 
valuation  are  given  to  all  parties  affected  by  it.  It  is 
admitted  that  no  appeal  Was  ever  brought  by  the  defend- 
ants from  this  valuation  ;  and  I  nm  clearly  of  opinion  that 
in  the  proceedings  now  before  us  we  must  hold  them  bound 
by  it,  and  that  any  question  of  exemption  from  liability  to 
Poor's  Bate  should  have  been  raised  by  appeaL  That 
question  was  fully  ai^ued  and  considered  by  the  Court  of 
Queen's  Bench  in  a  case  in  which  I  was  counsel  when  at 
the  bar.  It  is  the  case  of  Murphy  v.  Lyons,  which  is  fully 
reported  in  17  Ir.  C.  L.  R.  9.  It  was  a  case  of  replevin, 
where  goods  had  been  seized  for  rates  under  the  Belfast 
Borough  Act.  The  present  Vioe-Chancellor  (Mr. 
Cbatterton)  and  I  were  counsel  for  the  plaintiff,  and  Mr. 
Hacdonogh  and  the  present  Law  Adviser  (Mr.  May)  were 
counsel  for  the  defendant ;  and  all  the  authorities  will,  I 
think,  be  fotmd  referred  to  in  that  case.  On  the  main 
question  raised  in  the  case  the  Judges  were  divided  in 
opinion,  three  being  for  the  plaintiff  and  one  for  the 
defendaiit ;  but  on  the  second  question  raised  in  that  case, 
and  which  is  the  one  applicable  to  the  case  now  before  ns, 
as  to  the  proper  way  of  raising  the  question  of  exemption 
from  rates,  the  Court  was  unanimous  in  holding,  that  where 
an  appeal  was  given,  the  question  of  exemption  should  be 
raised  by  appeal ;  and  on  the  whole  of  this  case  my  opinion 
is  entirely  with  the  plaintiff,  and  I  must  accordingly  make 
an  order  for  the  payment  of  the  dum  claimed,  and  witJi  a 
small  sum  for  costs— «ay  £S  6b. 

Attorney  for  complainant,  /.  W.  WilUanu. 
Attorneys  for  the  defendants,  Smith  <fe  Barry. 


TRIBUNALS  OF  COMMERCE. 

Thibd  Repobt  or  the  Judioatdbs  Comkissioitbrb. 

The  Judicature  Commissioners  have  issued  the  following 
report  :— 

To  the  Qaean's  most  excellont  Majesty, 

We,  your  Majesty's  Commisadonere,  whose  hands  and 
seals  are  hereunto  set,  appointed  by  your  Majesty,  under 
the  Royal  Warrants  annexed,  to  inquire  (inter  alia)  whether 
it  would  be  for  the  public  advantage  to  establish  Tribunals 
of  Commerce  for  the  cognizance  of  disputes  relating  to 
commercial  transactions,  or  to  any  and  what  classes  of  such 
tranactions,  and  if  so,  in  what  manner,  and  with  what 
imrisdiotion,  such  Tribnnals  ought  to  be  constituted,  and  in 
what  relation,  if  any,  they  ought  to  stand  to  the  courts  of 
ordinary  civil  jurisdiction,  or  any  of  them,  do  most  humbly 
submit  for  your  Majesty's  most  gracious  consideration  this 
our  report  upon  the  matter  thus  referred  to  us,  which  being 
connected  with  the  subject  of  our  second  report  already 
presented,  we  hare  thought  it  expedient  to  take  into  consi- 
deration before  proceeding  farther  with  the  other  matters 
therein  reserved. 

Immediately  on  receiving  your  Majesty's  commands,  we 
proceeded  to  consider  the  boat  mode  of  obtaining  information 
respecting  the  constitution  and  working  of  Tribunals  of 
Commerce  on  the  Continent,  where  such' Tribunals  are 
established,  and  for  this  purpose  we  issued  a  series  of 
questions  addressed,  through  your  Mi^esty's  Principal 
Secretary  of  State  fur  Foreign  Affairs,  to  consuls,  bankers, 
merchants,  and  members  of  the  legal  profession,  and  we 
also  circulated  extensively  another  series  of  questions  among 
leading  mercantile  firms  and  associations  in  this  country  in 
order  to  ascertain  their  views  upon  the  expediency  of 
establishing  these  Tribunals  in  England.  Having  obtained 
a  conBiderable  number  of  answers  to  these  qaestions,  we 
communicated  with  \he  gentlemen  promoting  legislation  on 
the  subject,  and  afterwards  examined  several  of  them,  as 
well  as  other  witnesses.  We  have  had  laid  before  us  the 
respective  reports  of  the  select  committees  of  tlie  House  of 
Commons  of  the  12th  July,  185S,  and  of  the  3rd  of  August, 
1871,  on  Tribunals  of  Commerce,  together  with  the  evidence 
taken  before  those  committees,  and  also  two  Parliamentary 


Bills,  the  one  entituled  "  A  Bill  for  establishing  a  Tribunal 
of  Cotameroe  for  the  City  of  London,"  and  the  other,  "A 
Bill  to  provide  for  the  constitution  of  Tribnnals  of  Com- 
merce," which  were  introduced  into  the  House  of  Commons 
during  the  last  session  of  Parliament.  The  questions  were 
issued,  the  most  important  of  the  answers  we  have  received, 
and  the  evidence  we  have  taken,  are  contained  in  the 
appendix  which  accompsnies  our  report. 

Having  carefully  considered  the  subject,  together  with 
the  evidence  and  papers  previously  mentioned,  we  have  come 
to  the  following  conchujons  : — 

We  find  that  those  by  whom  legislation  on  this  subject 
has  been  promoted  (although  generally  desiring  that  some 
provision  diould  be  made  for  more  summary  proceedings  in 
many  commercial  cases)  are  not  agreed  as  to  the  chnracter 
of  the  Tribunals  which  tiiey  wish  to  establish,  or  the  class  of 
cases  that  should  come  within  their  cognizance.  Indeed 
there  is  no  unanimity  of  opinion  as  to  whether  the  judges 
should  be  wholly  commercial  and  partly  legal ;  whether 
the  commercial  members  of  the  Tribunals  should  be  judges 
having  an  eqnal  voice  in  the  decision,  or  assessors  or  advisers 
only  to  a  legal  judge,  who  would  in  that  case  be  the  Presi- 
dent of  the  Court ;  whether  the  commercial  membere  should 
be  paid  or  not  paid  for  their  services  ;  whether  the  Tribnnals 
should  observe  the  ordinary  rules  of  evidence,  or  be  at 
liberty  to  admit  anything  as  evidence  which  they  may  con- 
sider material  to  the  point  in  issue ;  whether  they  should  be 
guidcid  by  the  principles  laid  down  by  the  superior  courts  of 
law,  or  decide  irrespectively  of  precedent  and  according  to 
their  own  views  of  what  is  just  or  proper  in  each  particular 
case ;  whether  the  parties  should  be  allowed  to  be  repre- 
sented by  counsel  or  solicitors  ;  whether  there  should  be  any 
appeal,  and  in  what  cases,  and  to  what  courts.  Upon  all 
these  points  there  appears  to  be  the  greatest  diversity  of 
opinion. 

We  find  moreover  that,  even  in  the  countries  in  which 
Tribunals  of  Commerce  are  established,  great  diversity 
exists  with  regard  to  the  constitution  of  these  courts.  Thus, 
In  France,  in  Belgium,  and  in  some  other  countries,  all  the 
members  of  the  court  are  merohants,  except  the  grefSer  or 
registrar,  and  he  has  technically  no  voice  in  the  decision. 
On  the  other  hand,  in  many  of  the  German  States,  the 
court  is  presided  over  by  a  lawyer.  In  Dantzic  the  Tribunal 
consists  of  a  legal  president,  four  other  legal  jndgex,  and 
four  merchants,  but  the  merchant  judges  do  not  attend 
unless  required.  In  Konigsberg  the  commercial  members 
have  no  vote,  only  a  deliberative  voice,  the  decision  resting 
entirely  with  the  legal  members  of  the  court.  In  Prussia, 
generally,  it  is  in  contemplation  to  substitute  a  paid  lawyer 
for  on  unpaid  merchant  as  president.  There  is  in  fitct  no 
uniformity  in  the  oonstitotion  of  these  Tribunals  ;  in  some 
countries  the  mercantile,  in  others  the  legal  element  prevails, 
sometimes  in  the  latter  case  to  the  exclusion  of  the  com- 
mercial altogether. 

We  also  find  that,  where  the  Tribunal  is  composed  entirely 
of  mercantile  judges,  assisted  by  a  greffier  who  is  a  lawyer, 
the  latter,  although  he  has  no  vote,  becomes  of  necessity  the 
most  important  member  of  the  court ;  and  thence  arises 
this  anomtdy,  that  the  person  who  virtually  decides  the  case 
is  not  clothed  with  the  responsibilities  of  a  judge. 

Now,  we  think  that  it  is  of  the  utmost  importance  to  the 
commercial  community  that  the  decisions  of  the  courts  of 
law  should  on  all  questions  of  principle  be,  as  far  as  possible, 
uniform,  thus  affording  precedents  for  the  conduct  of  those 
engaged  in  the  ordinary  transactions  of  trade.  With  this 
view  it  is  essentiHl  that  the  judges  by  whom  commercial  cases 
are  determined  should  be  guided  by  the  recognized  rules  of 
law  and  by  the  decisions  of  the  superior  courts  in  analogous 
cases  ;  and  only  judges  who  have  been  trained  in  the  prin- 
ciples and  practice  of  law  can  be  expected  to  be  so  guided. 
We  fear  that  merchants  would  be  too  apt  to  decide  ques- 
tions that  might  come  before  them  (as  some  of  the  witnesses 
we  examined  have  suggested  that  they  should  do)  according 
to  their  own  views  of  what  was  just  and  proper  in  the  parti- 
cular case,  a  course  which,  from  the  uncertainty  attending 
their  decisions  would  inevitably  multiply  litigation,  and 
with  the  vast  and  intricate  commercial  business  of  this 
country  would  sooner  ur  later  lead  to  great  confusion. 
Commercial  questions,  we  think,  ought  not  to  be  determined 
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without  law,  or  by  men  without  special  legal  training.  For 
these  reasons,  we  are  of  opinion  that  it  is  not  expedient  to 
establish  in  this  country  Tribonals  of  Commerce,  in  which 
commercial  men  are  to  be  the  judges. 

But  while  we  are  quite  agreed  that  a  court  presided  over 
by  mercantile  men,  or  in  which  mercantile  men  bare  a 
deciding  vote,  would  lead  to  confusion  and  uncertainty  in  the 
administration  of  the  law,  we  are  fully  alive  to  the  incon- 
Teniences  that  do  undoubtedly  arise  from  the  want  of 
adequate  technical  knowledge  in  the  court  which  has  to 
adjnidicate  upon  cases  of  a  commercial  character.  We 
tfamk  there  ia  ground  for  the  complaint  that  cases  are  some- 
times tried  at  Nisi  Piius  before  a  judge  and  jury  who  have 
not  the  practical  knowledge  of  the  trade  or  business  which 
ia  necessary  for  their  proper  determination.  We  are  of 
opinion  that  many  cases  involving  for  their  comprehension 
a  technical  or  special  knowledge  cannot  be  satisfactorily 
disposed  of  by  the  ordinary  tribunal  of  a  judge  and  jury, 
and  that  the  proper  tribunal  for  such  esses  would  be  a 
court  presided  over  by  a  legal  judge,  assisted  by  two  skilled 
aaaesBora,  who  could  advise  the  judge  as  to  any  techincal 
or  practical  matters  arising  in  the  course  of  the  inquiry, 
and  who  by  their  mere  presence  would  frequently  deter 
(killed  witnesses  from  giving  such  professional  evidence  as 
is  often  a  scandal  to  the  administration  of  justice.  This  is 
the  kind  of  assistance  which  we,  in  our  first  report  to  your 
Majesty,  contemplated  should  be  given  to  the  superior  judges 
on  the  trial  of  cases  of  a  scientific  or  techinical  character; 
and  which  has  been  provided  for  by  the  Supreme  Court  of 
Judicature  Act.  If  the  recommendations  for  the  enlarge- 
ment of  the  jurisdiction  of  the  coimty  courts  contained  in 
onr  second  report  should  be  adopted  by  the  Legislature,  we 
think  it  would  be  expedient  that  similar  assistance  should 
be  afforded  in  mercantile  cases  to  the  judi^es  of  those  courts, 
and  in  this  manner  the  principal  advantages  anticipated  by 
the  advocates  of  Tribunids  of  commerce  might,  we  think,  be 
attained. 

Wa  are  of  opinion  that  there  would  be  no  practical  diffi- 
culty in  carrying  such  an  arrangement  into  effect  We 
think  that  there  might  be  for  every  place  of  sufficient 
importance  a  rota  or  a  panel  to  be  formed  from  time  to 
time,  composed  of  merchants,  shipowners,  or  otbera  conver- 
sant with  the  trade  and  business  of  the  district,  or  other 
competmt  persons,  from  which  rota  the  judge  might,  at 
the  request  of  the  parties,  or,  if  he  thought  the  circumstances 
of  the  case  required  it,  at  his  discretion,  select  two  persons 
who  should  sit  with  him,  and  advise  him  during  the  progress 
of  the  case  im  any  point  upon  which  their  special  knowledge 
would  be  of  use.  In  special  cases  it  might  also  be  competent 
for  the  judge  to  call  in  the  assistance  of  assessors  who  are 
not  upon  tile  local  rota.  But  we  are  strongly  of  opinion 
that  these  mercantile  or  scientific  assessors  should  not  have 
any  voice  in  the  decision,  and  that  the  whole  responsibility 
of  the  decision  should  rest  with  the  judge. 

We  think  that  in  cases  in  which  an  appeal  is  allowed 
there  should  be  power  for  the  judge  or  Court  to  call  in  the 
assistance  of  like  assessors. 

Our  opinion  is  that  the  assessors  should  be  paid  for  their 
■ernces  in  Court,  but  not  receiving  any  other  remuneratioh. 
We  think  that  for  moderate  fees  the  services  of  gentlemen 
possesaing  sufficient  knowledge  and  independence  to  afford 
the  requisite  asiistanoe  to  the  judge  could  be  obtained. 
Their  fees  should  be  costs  in  the  cause. 

These  provisions,  we  ventare  to  think,  would  supply  the 
judge  with  the  requisite  practical  or  technical  knowledge  to 
enable  him  to  do  justice  between  the  parties.  We  hope  that 
the  Legislature  will  always  provide  sufficient  judicial 
strength  to  obviate  the  great  complaint  as  to  delay,  and 
that  under  the  new  judicial  qrstem,  of  which  the  Judicature 
Act  is  the  first  fruit,  effectual  rules  will  be  established  to 
meet  the  other  great  grievances  of  expense. 

We  hope  soon  to  be  in  a  poMtion  to  lay  before  your 
Majesty  our  further  report  upon  other  matters  included  in 
our  commission,  which  have  not  been  already  disposed  of. — 
SeLBOBHB,  C,  CaIBNS,  HATHEBLSr,  *(1),  A.  E.  COCKBUBN, 

FiizEoT   Kellt,    William  Erlb,   Bobbbt  Phillimobb, 


*  (1)  Lord  Fenzanea  and  *  (2)  Sir  Sydney  H.  Wsterlow  do  not  sign 
tbeBqnrt. 


Geobob  Ward  Hukt,  Hdoh  C.  E.  CmLDKBs,  W.  M.  Jamks, 
MoNTAOUB  Smith,  R.  P.  Collibb,  +AoToir  8.  Atrtok, 
G.  Bbamwell,  CoLiir  Blaokbdbn,  J.  B.  Quain,  Colebidoe, 
6.  Jebsell,  John  B.  Kabslakb,  *(2),  Charles  S.  Whit- 
uobb,  H.  C.  Rothbbt,  Gbo.  Mofpatt,  William  G.  Bate- 
son,  John  Hollahs,  Fbancis  B.  Lowndes. 
R.  A.  Fisher,  Secretary,  2l8t  January,  1874. 

Mbmobandum  or  Mb.  Atbtojt. 

t  In  signing  this  report,  I  am  unable  to  concur  in  the 
reasons  assigned  for  deeming  it  inexpedient  to  place  the 
mercantile  members  on  a  footing  of  equality  with  the  legal 
judges  of  the  tribunals  proposed  to  be  invested  with  power 
to  decide  commercial  cases.  The  argument  that  the  uniform 
administration  of  the  law  would  be  impaired  has,  I  believe, 
been  usually  urged  against  proposals  for  withdrawing  causes 
from  the  courts  at  Westminster  and  remitting  them  to 
inferior  tribunals.  It  was  suggested  that  this  evU  would 
arise  from  the  establishment  of  county  courts,  and  from  the 
extension  of  their  jurisdiction,  but  it  is  proved  by  experience 
that  no  such  evil  has  arisen,  nor  does  it  arise  &om  the 
exercise  of  the  judicial  functions  of  the  Courts  of  Quarter 
Sessions  or  the  Petty  Sessions,  or  the  stipendiary  or  unpaid 
magistrates,  although  their  decisions  in  criminal  cases,  and 
in  certain  civil  cases,  affect  the  rights  and  liabilities  of  the 
public  in  as  great  a  degree  as  the  decisions  of  Tribunals  of 
Commerce  would  affect  the  commercial  community. 

It  appears  to  me  that  when  a  dispute  arises  in  the  oouise 
of  a  commercial  dealing,  the  compulsory  settlement  of  it  by 
a  tribunal  nuiy  be  regarded  as  only  a  continuance  or  a 
conclusion  of  the  transaction,  and  that  it  is  unreasonable  to 
insist  that  the  parties  interested  shall,  as  a  condition  of 
having  their  dispute  determined,  be  required,  at  an 
enormous  cost  and  inconvenience  to  themselves,  to  create  a 
precedent  for  the  benefit  of  society,  and  to  add  a  rule  of 
law  to  a  commercial  code. 

I  venture  to  think  that  it  is  not  necessary  to  regard  the 
decision  of  particular  cases  as  such  precedents,  but  where 
parties  desire,  as  now  sometimes  happens,  that  a  rule  of  law 
should  be  established,  regardless  of  the  trouble  and  expense 
of  litigation,  there  would  be  no  difficulty  in  carrying  the  case 
from  a  Tribunal  of  Commerce  to  the  Supreme  Court  of 
Justice  for  that  purpose. 

I  consider  that  the  advantages  which  would  result  from 
placing  the  legal  and  commercial  elements  of  the  tribunal 
on  an  equality,  outweigh  the  objections.  The  legal  judge 
could  exercise  sufficient  influence  over  his  commercial  col- 
leagues to  prevent  them  from  acting  contrary  to  settled 
law,  but  the  sagacity  and  experience  of  the  commercial  men 
would,  in  general,  be  of  more  service  to  the  suitors  in  the 
decision  of  their  disputes  than  the  legal  knowledge  of  the 
judge. 

The  advantage  of  a  Tribunal  of  Commerce  does  not,  how- 
ever, consist  merely  in  the  constitution  of  the  Court,  but  it 
is  in  the  mode  of  procedure.  It  seems  desirable  to  have  a 
guarded,  formal,  and  somewhat  tardy  prooedure  through 
legal  agentd  where  the  judicial  power  is  entrusted  to  a 
single  state  judge,  not  only  for  the  protection  of  the  suitors 
against  each  other,  but  against  any  abuse  of  power  on  the 
part  of  the  judge.  Nor  does  the  ordinary  litigation  in  these 
Courts  require  a  more  summary  mode  of  procedure.  But 
commercial  disputes  frequently  demand  a  very  speedy  deci- 
sion, as  well  as  special  treatment  whilst  under  adjudication, 
such  as  those  arising  out  of  dealings  relating  to  the  loading 
and  despatch  of  vessels,  the  sale  and  resale,  the  warehousing, 
transfer,  and  stoppage  of  goods,  the  transactions  of  agents, 
and  of  others,  involving  several  liabilities.  Tribunals  of 
Commerce,  with  the  safeguard  of  mercantile  members,  are 
authorized  to  proceed  in  the  most  summary  manner,  to 
adapt  their  procedure  to  the  exigencies  of  each  particular 
case,  and  to  require  the  personal  attendance  of  the  parties 
who  have  been  engaged  in  the  dealing  to  afford  such  ex- 
planations as  may  be  requisite,  instead  of  being  obliged  to 
wait  in  order  to  hare  every  representation  to  the  Court,  it 
may  be  said,  filtered,  and  perhaps  mystified,  thro'igh  a 
single  or  even  double  legal  agency. 

It  seems  to  me  to  be  no  sufficient  answer  to  the  request 
of  the  mercaiutile  community,  that  tribunals  which  have  for 
so  maily  years  shown  their  usefulness  abroad  should  be  in- 
troduced into  this  country,  to  assert  that  individuals  are 
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not  agreed  upon  the  best  mode  of  constituting  snch  tri- 
bunals, or  of  regnl&ting  their  procedure.  The  Committee 
of  the  House  of  Commons,  after  considering  a  variety  of 
opinions,  arrived  at  concluaiiins  indicating  bow  Tribanala  of 
Commerce  might  be  established,  and  the  Commission  has 
in  very  material  points  concurred  in  those  conclusions.  It 
may,  therefore,  be  hoped  that  a  measure  may  be  framed 
which  will  meet  with  general  acquiescence. 

AOTON   S.  ATBTON. 

Reasons  of  Lobd  Penzanoi  and  of  Sib  Stdnbt  H. 
Watsblow  for  not  signing  the  Rbpobt. 
(Lord  Penzance). 
I  have  been  unable  to  concur  in  this  report  because  I  am 
not  satisfied  that  tribnnals  might  not  be  established  con- 
sisting of  commercial  men  with  adequate  legal  assistance, 
capable  of  settling  commercial  disputes  in  a  satisfactory 
manner,  at  greater  speed,   and  at  much  less  cost  than  at 
present.     And  I  think  the  well-known  fact,  that  in  the 
large  majority  of  commerdsJ  disputes,  the  parties  avoid 
the  coorts  of  law  and  resort  to  private  arbitration  is  strong 
to  show  the  need  of  some  such  Tribunals,  and  a  cogent 
reason  for  making  the  experiment. 

PSKZANOB. 

(Sir  Sydney  H.  Waterlow.) 

I  am  unable  to  agree  in  all  the  recommendations  of  this 
report,  and  therefore  do  not  sign  it.  I  feel  very  strongly 
that  in  a  great  commercial  country  like  England  tribunals 
can  and  ought  to  be  establiohed  where  suitors  mignt  obtain 
a  decision  on  their  differences  more  promptly,  and  much 
less  expensively,  than  in  the  superior  courts  as  at  present 
constituted  and  regulated. 

Those  who  support  the  present  system  of  trying  mercan- 
tile dispntes  seem  to  r^^ard  them  all  as  hostile  litigation, 
and  lose  sight  of  the  fact  that  in  the  majority  of  cases  when 
diSforenoes  arise  between  merchants  or  traders,  both  parties 
would  rejoice  to  obtain  a  promp  settlement,  by  a  legal 
tribunal  duly  constituted,  and  to  continue  their  friendly 
commercial  relations.  The  present  system  too  frequently 
works  a  denial  of  justice,  or  inflicts  on  the  suitor  a  long- 
pending,  worrying  law  suit,  the  solicitors  on  either  side 
pleading  in  their  clients'  interests  every  technical  point,  and 
thus  engendering  a  bitterness  which  destyroys  all  future 
confidence  and  puts  an  end  to  further  mercantile  dealings. 

It  is  essential  that  the  procedure  of  our  mercantile  coarts 
(whether  called  tribunals  of  commerce  or  by  any  other 
name)  should  be  of  the  simplest  and  most  summary  character, 
similar  to  that  of  the  tribunals  of  commerce  in  Hambuig  or 
in  France,  or  before  justices  of  the  peace  in  this  country,  as 
recommended  by  the  select  committer  of  the  Honse  of 
Commons  in  1871. 

The  liberty  of  the  subject  is,  perhaps,  more  jealously 
guarded  in  this  country  than  property.  If  the  summary 
jurisdiction  conferred  on  justices  of  the  peace  in  criminal 
cases,  when  exercised  by  gentlemen  who  are  not  lawyers, 
gives  satisfaction,  it  can  scarcely  be  doubted  that  a  similar 
jurisdiction  in  civil  casee  would  be  equally  acceptable. 

Stdkxt  H.  Watsblow. 


FELONY  BY  CARRIEES'  SERVANTS. 
It  is  obviously  important  that  biulors  whose  goods  are 
lost  whilst  in  the  custody  and  care  of  carriers  should  know 
what  their  remedies  are,  and  how  the  loss  is  to  be  brought 
home  to  the  carrier.  Carriers  have  been  very  properly  pro- 
tected by  Act  of  Parliament  agaiust  liability  for  the  loss  of 
goods  above  £10  in  value,  unless  such  value  is  declared  at 
the  time  of  the  consignment,  but  by  the  Sth  section  of  the 
Carriers'  Act,  it  is  provided  that  nothing  in  the  Act  shall  be 
deemed  to  protect  any  mail  contractor,  stage  coach  proprie- 
tor, or  other  common  carrier  for  hire  from  liability  to 
aiuwer  for  loss  or  injury  to  any  goods  or  articles  whatsoever 
arising  from  the  felonious  acts  of  any  coachman,  guard, 
bookkeeper,  porter,  or  other  servant  in  his  or  their  employ. 
On  this  section  a  case  which  is  instructive  was  recently 
decided  and  reported  by  us  last  week :  ( Yuughton  and 
another  v.  The  London  and  North  Watem  Railway  Com- 
pany, 80  L.  T.  Bep.N.S.  119).  There  the  question  was 
one  of  evidence— was  it  necessary,  in  order  that  the  plain- 


tiff nught  recover,  that  he  should  prove  affirmatively  a 
felony  by  some  particular  servant  or  servants  of  the 
company  I  The  plaintifib  had  obtained  a  verdict  at  the 
trial,  and  the  argument  took  place  upon  the  role  to  set 
aside  that  verdict. 

It  may  be  useful  shortly  to  notice  the  fiwits  and  aiga- 
ments.  The  property  lost  was  a  box  of  jewellery,  and 
portions  of  the  jewellery  were  found  by  different  peraons 
laying  about  a  siding  platform.  One  servant  of  the  com- 
pany was  taken  into  custody,  but  said  that  he  had  found 
the  proper^  in  his  possession,  and  was  thereupon  dis- 
charged. XVo  other  servants  named  respectively  Hindley 
and  Wilson  were  suspected,  Rindley  being  driver  of  a  parcel 
van  on  the  morning  of  the  robbery  in  which  the  box  for 
deliveiy  was  duly  entered.     Wilson  was  a  clerk  in  the 

?arcel  office,  who  had  possession  of  some  of  the  property, 
t  was  proved  that  there  was  no  part  of  the  defendant's 
station  open  or  accessible  to  the  public  nearer  the  spot 
where  the  parcel  van  was,  while  tiie  parcels  were  being 
placed  in  i^  than  from  six  to  ten  yards.  The  defendants 
called  no  witnesses,  and  the  learned  Judge  in  summing  up 
to  the  joiy,  told  tiiem  that  they  must,  before  they  could 
find  a  verdict  for  the  plaintiffi,  be  satisfied  that  the  goods 
were  stolen  by  the  felony,  not  of  one  of  the  public,  but  of 
one  or  more  of  the  company's  servants,  although  the  plain- 
ti&  might  not  be  able  to  fix  the  felony  on  any  one  particular 
servant,  nor  was  it  necessary  that  the  jury  should  be  satis- 
fied as  to  which  of  two  or  more  implicated  servants  was  the 
actual  thie£ 

The  argument  for  the  company  was,  that  they  could  not 
have  placed  the  suspected  men  in  the  box,  for  that  to  do  so 
would  have  been  to  subject  men  with  a  criminal  charge 
hanging  over  their  heads  to  cross-examination,  and,  further, 
that  it  would  have  been  to  try  them  on  such  charge  upon  an 
entirely  collateral  issue.  It  is  impossible  not  to  see  the  in- 
convenience and  possible  injustice  attendant  upon  calling 
the  suspected  men  to  deny  the  felony,  but  it  is  difficult  to 
see  how  the  company  could  successfully  avoid  it.  And  the 
result  shows  that  it  was  not  possible.  It  was  out  of  the 
question  that  these  men  should  be  called  by  the  plaintiff, 
and,  in  the  absenoe  of  a  positive  confession  of  the  men, 
what  could  the  plaintiff  do !  Only  that  which  they  did, 
namely,  make  out  Aprimd facie  case.  "  It  is  quite  sufficient," 
was  the  argument  on  their  behalf,  "  in  a  case  like  the  pre- 
sent, if  it  be  shown  beyond  reasonable  doubt  that  the  loss 
of  the  goods  in  question  mnst  have  resulted  frum  a  felonious 
act  on  the  part  of  some  one  or  other  of  the  servants  of  the 
railway  company,  and  it  is  not  incumbent  on  the  plaintiffs 
to  fix  by  their  evidence  any  one  servant  in  particular  with 
the  felonious  act,  nor  even  to  adduce  such  distinct  and  pre- 
cise proof  of  the  act  as  would  be  held  needlul  to  establish  a 
case  for  the  jury  if  one  of  the  servants  were  on  trial  on  an 
indictment  for  the  felony." 

This  argument  was  fiilly  appreciated  by  the  court.  The 
Lord  Chief  Baron  referring  tu  the  section  of  the  Carriers' 
Act  (sect.  8)  said :  "  The  intention  of  that  section  is 
manifestly  to  protect  the  public  from  loss  or  injury  to  their 
goods  arising  from  the  felonious  act  of  any  servant  of  the 
carriers  or  company,  and  to  make  the  latter  liable  when- 
ever the  articles  in  question  are  stolen  by  persons  under 
their  control.  Is  it  possible  to  say  that  such  a  case  as  the 
present  does  not  come  within  that  section  ! "  His  Lordship 
then  draws  a  distinction  between  cases  of  felony  and  (uvU 
cases,  and  the  evidence  which  should  be  given  under  different 
circumstances.  He  said  :  ' '  We  must  deal  with  cases  arising 
under  it  [i.e.,  the  section  of  the  Act]  on  very  different  prin- 
ciples from  those  which  are  appUcable  to  a  case  of  a  person 
indicted  for  a  felony.  In  the  latter  case  where  the  prisoner 
cannot  give  evidence  or  be  examined,  if  evidence  were 
given  that  the  particular  article  had  come  into  the  prisoner's 
possession,  and  had  been  in  bis  possession  for  a  time,  and 
had  then  disappeared,  the  bare  fact  of  the  possession  which 
might,  consistently  with  the  nrst  of  the  evidence  given, 
lead  to  no  other  inference  than  that  the  party  charged  had 
been  guilty  of  negligence,  could  not  justify  a  Judge  in 
leaving  the  case  tu  uie  jury  at  alL  But  is  not  the  case 
very  different  here,  where  the  company  could  have  called 
all  the  servants  in  their  employ  who  were  at  all  suspected 
of  being  implicated  in  the  matter  to  have  explained  the  dis- 
appearance of  the  box,  and  anything  in  the  circumstances 
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that  might  really  be  deceptive  T  Here  there  is  much  cir- 
CQmBtantial  evidence  Bgainst  Hindle;,  from  his  hayinfr 
pooMMion  of  the  book,  the  parcels  mentioned  in  which  had 
been  checked  and  looked  over,  and  his  being  also  in  the 
ezdnsiTe  possession  of  the  van  in  which  they  were  placed. 
The  qnestion  then  arises,  whether  there  is  any  difference 
between  a  civil  action,  in  which  we  have  to  consider  whether 
the  words  of  this  Act  of  Parliament  have  been  complied 
with  or  not,  and  the  case  of  the  same  individual  (Hindley), 
if  ha  had  been  indicted  for  a  felony.  It  might  be  no  justi- 
fication for  a  Judge  leaving  such  a  case  to  a  jury,  had 
Hindley  been  indicted  for  the  felony,  that  there  was  circnm- 
■tantial  evidence  that  he  had  possession  of  the  parcel, 
and  that  it  had  disappeared  at  the  time  when  it  was  bis 
dnty  to  deliver  it ;  but  in  a  civil  action  like  tbe  present,  it 
is  sorely  no  answer  to  say,  in  argument,  merely  that  there 
waa  no  case  to  go  to  the  jury,  because  the  man  might  never 
have  had  actual  possession  of  the  parcel,  or  if  he  had,  that 
it  might  have  been  stolen  &om  his  van  on  the  way  to  the 
boteL* 

We  have  qooted  extensively  from  this  judgment  because 
tbs  Bobject  is  one  of  great  importance,  and  the  admisidon  of 
drcomstantial  evidence  in  a  civil  case  to  prove  a  primdfaeie 
caae  of  felony — whioh  to  all  intents  and  purposes  is  equi- 
valent to  a  conviction  of  the  suspected  servants— is  apparently 
an  infraction  of  the  strict  laws  of  evidence.  It  is  undoubtedly 
a  forcible  observation  to  say  that  the  procedure  in  civil  and 
criminal  trials  is  different,  and  evidence  may  be  admitted  in 
one  case  which  would  be  rejected  in  another ;  but  that  this 
wooU  not  be  generally  contemplated,  and  that  for  the  par- 
poaea  of  a  civil  suit  men  would  not  be  axsamed  guilty  of  a 
felony  who  were  not  proved  by  direct  affirmative  evidence 
to  be  so,  is  clear.  And  we  think  that  Vaughton  and  an- 
ttktr  V.  The  London  and  NortK  Western  BaUway  Company, 
mnat  be  considered  as  introducing  a  somewhat  novel  prin- 
eipie^  bat  one  nevertheless  which  we  confess  appears  to  us 
to  have  been  necessuily  applicable  to  tbe  case  in  order  to 
giTe  the  plaintifis  their  proper  remedy. — The  Lav  Tint*. 


BBCENT    DECISIONS. 


COMMON  LAW. 

ExKonroB  db  boh  iobt. 

WUIiam*  v.  HeaUt,  C.P.,  22  W.  R.  817. 

An  executor  de  ion  tort  may  be  described  as  a  person 
-who,  as  long  as  he  remun  such,  has,  by  reason  of  his  posses- 
Bon  of  tbe  assets,  all  the  liabilities  and  none  of  the  rights  of 
a  true  executor.  While  his  assumed  office  lasts  he  must 
diaofaaTge  his  functions  by  tbe  same  rule  as  a  true  executor 
(Oxenkam  v.  Clapp,  2  B.  &  Ad.  809) ;  but  its  existence 
depends  on  the  vacancy  of  the  real  office ;  and  as  soon  as 
there  is  a  toue  representative  of  the  deceased,  whether  by 
probate  or  letters  of  administration,  his  character  as  execu- 
tor er»am,  and  his  liability  as  such  to  third  persons  is  replaced 
by  a  liability  to  tbe  true  representative,  whose  acquittance 
(befoie  action)  discharges  him,  and  whose  affirmance  or  dis- 
affirmance of  bis  acts  either  validates  or  nullifies  them 
(^■on.  2  Mod.  293 ;  Hooper  v.  Summeraitt,  Wightw.  16 ; 
JffsB  V.  C?i»r^  14  W.  K.  125,  L.  R.  1  Eq.-90).  From  this 
qaality  of  his  office  it  follows  that  there  is  no  privity  between 
&•  personal  representative  and  the  estate  with  which  he 
has  intermeddled.  By  SO  Car.  2,  c.  7,  s.  2,  his  executor 
was,  as  executor,  rendered  liable  in  respect  of  any  waste  of 
tbe  or^final  estate  by  tbe  executor  de  son  tort,  or  any 
oonvenioin  of  it  to  his  own  use;  but  he  cannot  be  sued 
on  any  liability  which  attached  to  the  deceased  whose 
estate  the  executor  de  ton  tort  intermeddled  with  ( WUeon  v. 
Sodrnt,  20  W.  B.  438,  L.  R.  7  Ex.  84).  Neither  is  the 
gnati  office  of  executor  de  ion  tort  communicated  or  ex- 
tended to  a  third  person,  who  takes  from  him  any  por- 
tioa  of  the  estate,  so  as  to  coostitute  that  person  also 
ctxeeotor  de  ton  tort  {PauU  v.  Simpion,  9  Q.  B.  366 ; 
Sill  V.  Ourtit  («&>  lup.).  Thui  in  the  former  of  these 
two  cases  it  waa  held  that  a  person  who  came  into 
possession  under  the  executor  de  son  tort  of  a  lease  which 
fcrmed  part  of  the  estate  could  not  be  sued  as  executor 
of  tbe  original  deceased.    Tbe  motion  of  executor  de  ton 


tort  did  not,  as  Wightman,  J.,  said,  admit  of  a  mnltiplication 
of  persons  bearing  that  character,  "  a  person  who  is  execu- 
tor de  son  tort  is  executor  generally."  But  in  the  present 
case  of  Williams  v.  Heales,  it  was  held  that  although  tbere 
could  not  be  concurrent  there  might  be  successive  executors 
de  ton  tort,  and  that  a  person  who,  after  tbe  death  of  the 
original  executor  de  ton  tort,  took  possession  of  and  occu- 
pied a  leasehold  belong!  g  to  the  estate,  might  be  sued  as 
such  by  the  lessor.  On  the  representation  of  the  origin^ 
lessee  coming  to  an  end  by  tbe  death  of  his  administratrix, 
one  Heales  entered  into  possession  and  received  tbe  rents  to 
his  own  use  ;  on  his  death  bis  son  (the  defendant)  entered 
into  possession  and  received  the  rents  to  his  mother's  use  ; 
and  on  her  death  be  continued  in  possession  and  received 
the  rents  to  his  own  use.  According  to  Keating  and  Brett, 
JJ.,  the  mother  was  executrix  de  ton  tort  during  her  life, 
during  which  time  tbe  decision  in  Paull  v.  Simpson  would 
prevent  tbe  son  being  executor  de  ton  tort ;  but  after  that 
time  they  held  that  the  son  became  such,  and  was  therefore 
liable  as  assignee.  Denman  and  Honeyman,  JJ.,  however, 
appear  to  have  declined  to  put  the  defendant's  liability  on 
this  ground,  the  former  treating  him  as  estopped  from 
denying  that  be  was  assignee  (which,  however,  appears  not 
wholly  consistent  with  Paull  v.  Simpson),  and  the  latter 
drawing  the  inference  of  an  assignment — from  whom  is  not 
stated.  The  ratio  decidendi  of  the  case  must,  we  think,  be 
found  in  the  judgments  of  Keating  and  Brett,  JJ.,  and 
thoogh  the  point  is  novel  there  is  nothing  in  the  decision 
inconsistent  with  the  authorities. — Solicitor^  Journal. 


BANKRUPTCY  JURISDICTION. 

The  decimons  in  Ellit  v.  SOber  (28  L.  T.  Rep.  N.  S.  166) 
and  in  Ex  parte  Motion,  Mavle  v.  Davit  (28  L.  T.  Rep.  N. 
S.  906;  on  appeal,  22  W.  R.  226)  are  cslculatt^  to  deter- 
mine somewhat  the  limits  of  the  jurisdiction  in  bankruptcy 
under  the  sects.  66  and  72  of  the  last  Act  in  questions 
between  the  trustee  and  third  parties.  To  understand  what 
BUii  V.  Silhtr  estabUshes,  it  must  be  premised  that  with 
every  bankmptcy  there  devolve  upon  the  trustee  (1)  a 
certain  numb^  of  assets  in  the  hands  of  tbe  bankrupt,  (2)  a 
certain  number  of  claims  on  persons  connected  before  we 
bankruptcy  with  the  bankrupt  in  business,  (8)  a  certain 
number  of  liabilities  to  the  same  dass  of  persons.  In  what 
forum  or  forums  a  trustee  is  to  pursue  the  claims  numbered 
(2)  is  a  point  of  some  importance,  and  the  two  cases  cited 
above  bear  particularly  upon  it. 

The  case  of  EUit  v.  SMer  (uM  tap.)  was  this.  A  claim 
was  made  by  tbe  trustee  of  a  bankrupt's  estate  upon  a 
former  partner  of  the  bankrupt  for  compensation  for  impro- 
perly dissolving  the  partnership.  This  clsim  the  trustee 
attempted  to  prosecute  by  a  bill  in  Chancery,  and  a 
demurrer  to  the  jurisdiction  was  filed,  a  course  always 
adopted  wherever  the  Bankruptcy  Act  gives  jurisdiction  to 
the  Bankruptcy  Court :  {Stone  v.  Thomat,  L.  Rep.  5  Ch.  App. 
219  ;  22  L.  T.  Rep.  N.  S.  359).  On  the  criterion  adopted  m 
Bx  parte  Anderion  re  Anderson  (L.  Rep.  6  Ch.  App.  481 ; 
22  L.  T.  Rep.  N.  8.  361),  to  determine  whether  the  Bank- 
ruptcy Court  had  jurisdiction  or  not,  viz,,  "  Is  or  is  not  the 
question  in  tbe  present  case  one  which  it  is  necessary  to 
decide  with  a  view  to  the  distribution  of  the  bankrupts' 
estate,"  it  is  quite  dear,  the  matter  in  dispute  in  EUit  v. 
Silber  was  within  the  jurisdiction  of  the  Bankruptcy  Court. 
In  Anderion'i  case  the  trustee  desired  to  recover  some 
pictures  wliich  had  got  into  the  hands  of  a  third  party,  and 
if  that  had  to  do  with  the  distribution  of  the  assets  of  a 
bankrupt  pari  ratione  had  the  trustee's  claim  in  £lUt  v. 
Silber.  In  Ex  parte  Motion  the  same  criterion  of  jurisdic- 
tion as  in  Ex  parte  Anderton  {vbi  tup.)  was  taken  by  the 
Chief  Judge,  who  held  that  a  claim  which,  if  successful, 
would  produce  assets  was  a  question  which  had  to  do  with 
their  distribution.  Clearly  on  the  tests  adopted  in  Ex 
parte  Anderton  and  Ex  parte  Motion  tbe  claim  made  in  EUit 
V.  Silber  was  within  the  jurisdiction  of  tbe  Court  of  Bank- 
ruptcy. The  decision  of  Lord  Selborne  that  Ellit  v.  Silber 
was  a  proper  case  for  tbe  courts  of  equity  (which  amounts 
to  a  denial  of  bankruptcy  jurisdiction  :  Stone  v.  Thomat, 
tup.)  is,  therefore,  of  oonsiderable  importance,  because  it 
displaces  at  once  the  tests  by  which,  since  Anderton't  cote. 
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bankrupto;  jurisdiction  has  been  measured.  In  hii  decision 
the  Lord  Chancellor  drew  a  distinction  between  questions 
which  arise  because  a  bankruptcy  has  happened,  e.g.,  the 
payment  of  dividends,  &c.,  and  questions  which  arise  from 
other  sources  than  that  event  Such  a  distinction  the 
following  extract  from  his  judgment  clearly  defines : 
"There  was  Ao  case  cited  and  no  clause  quoted  from  any 
Act  of  Parliament  to  the  effect  that  whenever  the  trustee 
of  a  deed  or  a  trustee  or  assignee  in  bankruptcy  has  a 
demand  against  a  third  person,  which,  but  for  the  bankruptcy, 
would  be  proper  to  be  prosecuted  in  a  court  of  law  or 
equity,  the  junsdiction  of  the  court  of  law  or  of  the  court 
of  equity  is,  as  against  that  third  person,  transferred  to  the 
Court  of  Bankruptcy.  I  apprehend  tliat  there  is  noting 
whatever  in  the  Acts  relating  to  bankruptcy  which  in  an 
ordinary  case,  not  governed  by  the  special  clauses  of  the 
Act,  has  any  such  effect."  The  resiUt  of  these  words  is 
clearly  to  except  from  Bankruptcy  jurisdiction  all  claims 
and  demands  and  questions  which,  if  no  bankruptcy  Isad 
happened,  would  have  been  tried  elsewhere.  This  seems 
to  point  to  the  test  of  bankruptcy  juiiKdiction  as  being  this 
(creditors  coming  under  special  provisions),  "Would  the 
question  have  been  tried  with  the  debtor  as  plaintiff  or 
defendant  if  the  bankruptcy  had  not  taken  place ! "  This 
view  of  Lord  Selbome's  words  is  borne  out  by  the  remainder 
of  his  judgment. 

"That|which  is  to  be  done  in  bankruptcy  is  the  adminis- 
tration in  bankruptcy.  The  debtor  and  the  creditors  as  the 
parties  to  the  admieistration  in  bankruptcy  are  subject  to 
that  jurisdiction.  The  trustees  or  assignees,  as  the  persons 
entrusted  with  the  administration,  are  subject  to  that  juris- 
diction. The  assets  which  come  into  their  hands,  and  the 
mode  of  administering  them,  are  subject  to  that  jurisdiction, 
and  there  may  be,  and  1  believe  are,  some  special  classes  of 
transactions  which,  under  special  clauses  of  the  Acts  of 
Parliament,  may  be  specially  dealt  with  as  regards  third 
parties.  But  the  general  proposition  that  whenever  tbe 
assignees  or  trustees  in  bankruptcy,  or  the  trustees  nnder 
such  deeds  as  these,  have  a  demand  at  law  or  in  equity  as 
against  a  stranger  to  the  bankruptcy,  then  that  demand  is 
to  be  prosecuted  in  a  Court  of  Bankruptcy,  appears  to  me 
to  be  a  proposition  entirely  without  the  warrant  of  anything 
in  the  Acts  of  Parliament,  and  wholly  unsupported  by  any 
trace  or  vestige  of  authority." 

Lord  Selbome,  it  will  be  seen,  takes  as  tbe  subjects  of 
bankruptcy  oontrol  (o)  the  debtor,  (6)  the  creditors,  (e)  the 
trustee,  (d)  tbe  assets  which  come  into  the  trustee's  hands. 
He  certainly  excepts  the  second  head  of  our  classification  of 
the  bankrupt's  effects — viz.,  a  certain  number  of  claims  on 
persons  connected  in  business  with  the  bankrupt — from  the 
bankruptcy  jurisdiction.  And  this  exception,  which  must 
have  been  made  advisedly,  is  perfectly  consonant  wiUi 
reason  ;  for  while  creditors  could,  if  unrestrained,  absorb  the 
assets,  and  so  defeat  an  adminisiration  in  bankruptcy,  it  is 
very  clear  those  on  whom  the  trustee  alone  has  claims  can 
do  nothing  of  the  sort.  The  same  rule  of  ndministration 
prevails  with  respect  to  estates  in  the  hands  of  the  Court  of 
Chancery,  against  which  the  creditors  prove,  and  against 
tbe  debtors  to  which  actions  have  tu  be  broagbt. 

So  clearly  does  £Uta  v.  SUber  displace  the  test  laid  down 
in  Anderion'i  case  as  the  test  of  jurisdiction,  Uiat  Lord 
Selbome  expressly  shifts  tbe  ground  on  which  Ex-parU 
Anderton  rested,  and  places  it  on  tbe  submission  of  the 
holder  of  what  were  claimed  as  assets  to  tbe  bankruptcy — 
viz,  on  the  ground  that  tliat  person  "had  come  in  and 
made  certain  arrangements  as  to  the  pictures  in  dispute 
with  creditors  of  the  bankrupt,  aud  therefore  the  matter 
was  primA  facie  brought  by  bis  own  submission  and  bis  own 
acts  under  the  admiulsttation  in  bankruptcy."  Ellia  v. 
SUber  may  therefore  be  considered  (1)  as  setting  aside  tbe 
authority  of  Sx-parte  Anderton:  (2)  a  demurrer  to  the 
jurisdiction  being  always  entertained  in  a  court  of  equity, 
where  there  is  a  concurrent  jurisdiction  in  bankruptcy,  as 
establishing  that  the  trustee  of  a  bankrupt  estate  must, 
unless  in  some  cases  specially  provided  by  the  Act,  pursue 
against  debtors  to  the  e.><tate  equitable  and  legal  remedies. 
A  similar  claim  was  discussed  in  Ex  parte  Motum,  Maule  v. 
DavU.  The  object  of  the  motion  was  to  set  aside  a  sale 
made  by  an  assignee  of  a  former  bankruptcy  under  a  decree 
in  Chancery,  and  then  to  carry  out  the  decree  by  another 


sale,  00  tbe  allegation  ttiat  tbe  trustee  of  a  second  bank- 
ruptcy consider^  if  the  property  were  fairly  sold  a  con- 
siderable sum  would  come  to  him  and  the  creditors.  The 
Chief  Judge  sitting  in  Bankruptcy  granted  the  relief 
desired,  but  on  appeal  it  was  held  that  the  Court  of  Bank- 
ruptcy had  no  power  to  entertain  the  cause,  clearly  one  of 
the  same  nature  as  Ellii  v.  SUber  and  Ex  parte  A  nderaon, 
viz.,  a  demand  by  the  trustee  against  some  third  persons, 
which,  if  succesaiful,  must  swell  the  assets.  "Sect.  72," 
said  Lord  Selborue,  the  Lords  Justices  concurring,  "  gives 
the  Court"  (of  Bankruptcy)  "a  very  huge  authority  to 
decide  such  questions  as  it  may  consider  expedient  and 
necessary  to  decide  for  the  proper  purposes  of  tbe  adminis- 
tration in  bankruptcy  ;  but  it  does  not,  as  we  understand  it, 
at  all  enable  the  Court  of  Bankruptcy  to  draw  com- 
pulsorily  within  the  sphere  of  its  jurisdiction  property 
or  tbe  owners  of  property  not  vested  in  the  assignee, 
and  not  originally  subject  to  the  administration  in  bank- 
ruptcy." That  the  above  case  includes  in  its  principle 
the  simple  one  of  a  legal  cUim  by  the  trustee  on  a  person 
not  a  creditor,  as  well  as  a  complicated  equitable  claim 
on  tbe  same  description  of  person,  is  very  clear  from 
the  observations  made  during  the  argument.  "  If  a  bank- 
rupt claimed  to  be  the  owner  of  an  estate,  you  contend," 
asked  Lord  Justice  James,  "  that  the  Court  of  6ankrupt<7fr 
could  not  be  the  proper  tribunal  tu  try  that  question,  but 
an  action  of  ejectment  must  be  brought  or  a  bill  filed  ?" 
Lord  Selbome  on  this  remarked,  "  Certainly,  I  should  hold 
that."  After  these  two  decisions  it  will  be  very  difficult  for 
the  bankruptcy  courts  to  absorb  into  themselves  much  of  the 
jurisdiction  they  continually  absorb  by  injunction.  By  a 
very  strained  construction  of  these  cases  bankruptcy  courts 
may  perhaps  retain  a  concurrent  jurisdiction  in  matters  of 
the  nature  therein  adjudicated  upon ;  but  in  such  a  caae  it 
ongbt  clearly  to  be  remembered,  when  injunctions  aie 
applied  for,  -that  one  court  cannot  transfer  a  cause  tu  itself 
from  a  court  of  oonourrent  jurisdiction. — Lavi  Timet. 


BONA  FIDE  PURCHASERS  WITHOUT  NOTICE. 

The  case  of  CabalUro  v.  Uentz,  which  came  up  on  appeal 
on  the  nth  March,  from  the  Master  of  the  Rolls,  before 
the  Lords  Justices,  seems  to  establish  a  new  principle  in 
relation  to  the  rights  of  that  well  protected  person,  the  bond 
fide  purchaser  without  notice.  A  brewer  sent  his  agent  to 
bid  for  property,  described  as  in  the  possession  of  certain 
tenants,  and  producing  £30  a  year.  At  the  sale,  however, 
it  appears  that  these  tenants  were  under-tenants  of  a  lessee, 
of  the  vendor,  who  held  the  whole  property  for  a  lease,  of 
which  nine  years  were  unexpired,  at  a  rent  of  £2t>.  The 
lease  was  read  at  the  sale,  but  it  wag  not  referred  to  in  the 
abstract  sent  to  the  purchaser.  A  bill  was  filed  for  specific 
performance,  but  it  was  held  by  the  Master  of  the  Bolls, 
and  his  decision  was  affirmed,  that  the  purchaser  was  not 
bound  by  the  unauthorised  act  of  his  agent,  and  that  he 
had  not  received  constructive  notice  of  the  lease.  The  two 
cases  most  relied  on  by  the  plaintiff's  counsel  were  those  of 
Danidt  v.  Davidton  (16  Vesey,  249)  and  Jamei  v.  LUdifidd 
(L.  Hep.  9  Eq.  61  ;  21  L.  T.  Rep.  N.  S.  526)  ;  the  former 
of  which  may  be  looked  upon  as  much  shaken  in  authority, 
and  the  latter  overruled.  The  point  decided  in  Daraelt  v. 
Daividton  was,  that  the  possession  of  a  tenant  is  notice  to  a 
pordiaser  of  the  tenant's  interest,  created  by  an  agreement 
to  purchase  from  his  landlord ;  and  it  was  intimated  in  the 
judgment  of  Ijord  Kldon  that  generally  notice  of  occupation 
was  notice  of  the  terms  of  occupation.  And  the  case  of 
Jama  v.  Litchiteld  lays  down  that  rule  to  its  full  extent. 
It  is  true  that  in  the  present  case  complications  existed 
which  were  absent  from  the  earlier  ones.  The  question  of 
principal  and  agent  was  involved,  and  the  statement  in  the 
particulars  of  sale  that  the  property  brought  in  a  certain 
annual  rental,  whereas  it  produced,  in  fact,  considerably  less, 
had  great  influence  upon  the  decision.  But  there  are  state- 
ments in  tbe  judgment  of  Lord  Justice  James  which  go  much 
further  ;  so  that,  whereas  under  the  older  decision  tJ^e  usual 
rule  was  that  notice  of  possession  was  notice  of  the  terms 
under  which  the  possession  was  held,  the  law  may  now  be 
taken  as  settled,  if  the  decision  of  the  Lords  Justices  is  main- 
tained, that  a  purchaser  may  safely  assume  the  tenancy  of  an 
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oceapant  to  be  firom  year  to  year  or  at  will,  noleas  he  is 
distinctly  informed  of  the  contrair.  After  stating  hia 
indispoaition  to  follow  the  dicta  in  Jamet  v.  Litchfield  {ubi. 
iHp.),  the  Ijord  Justice  said  : — "I{  there  is  anythmg  in  the 
nature  of  the  tenancies  which  affects  the  property  sold,  it  is 
the  Tendor's  duty  to  inform  the  purchaser  of  it,  and  he  is 
not  afterwards  entitled  to  eay,  '  Oh,  yes,  but  yon  onght  to 
have  gone  and  inqoired.' "  This  decision  seems  to  pUce  the 
law  upon  a  satisfactory  basis,  and  while  justly  relaxing  the 
stringency  of  the  role  of  cavtat  emptor,  to  discourage  the 
frandulent  concealment  of  {acts  material  to  the  property  on 
the  part  of  vendors. 


ELECTION  PETinONa 


On  Thuraday,  Judge  Lawson  sat  in  chamber  <o  hear 
motions.  The  first  notice  to  be  disposed  of  was  in  the  petition 
presented  by  Mr.  O'Beime  against  the  return  of  Mr. 
Ormsby  Qore  for  Lei  trim,  and  the  object  was  to  obtain 
leave  for  the  officer  to  list  the  petition,  and  thereupon  that 
the  petitioner  shall  be  at  liberty  to  proceed,  but,  on  the 
^plication  of  respondent's  counsel,  the  matter  was  adjourned 
for  a  week.  Sergeant  Armstrong  and  Mr.  M  'Mahon,  Q.O., 
appeared  for  the  petitioner,  instructed  by  Mr.  Kiernan. 
Mr.  May,  Q.C.,  and  Mr.  Gibson,  Q.C.,  instructed  by  Mr. 
Bolton,  K>r  the  respondent  The  second  notice  related  to 
the  Athlone  petition,  in  which  Mr.  Shell  cUims  the  seat  as 
against  Mr.  Ennis,  both  gentlemen  having  been  returned  as 
having  an  equal  number  of  votes,  and  the  sitting  waa  to 
settle  the  terms  of  the  "special  case"  for  the  Court  of  Com- 
mon Pleas.  This  was  done.  Sergeant  Armstrong  and  Mr. 
D.  Fitzgerald,  with  Mr.  Y.  Dillion,  solicitor,  appeared  for 
Mr.  SheU.  Mr.  Heron,  Q.C.,  and  Mr.  H.  M'Dermott,  with 
Mr.  Stapleton,  for  Mr.  Ennis;  and  Mr.  Nicoll,  with  Mr. 
v.  Daly,  for  the  Sheriff.— /Wnnan. 


Ms.  Bealb  AND  Mb.  JnBTioi  Buoebdbm. — On  Wednes- 
day last,  at  the  April  sitting  of  the  Cambridge  County  Court, 
Mr.  Beales,  the  Judge,  acknowledged  the  receipt  of  an  address 
which  had  been  presented  to  him  in  consequence  of  some 
remarks  made  upon  him  by  Mr.  Justice  Blackburn  in  the 
Coart  of  Queen's  Bencb.  The  address  was  as  follows : — 
"Dear  Sir, — We,  the  undersigned  barristers-at-law  or 
attorneys  practising  before  you  in  the  Courts  of  which 
you  are  the  Judge,  have  read  with  much  psun  and  regret  a 
report  in  the  Lata  Timet  of  the  7th  of  February,  1871,  of  a 
remark  alleged  to  have  been  made  by  Mr.  Justice  Blackburn 
in  reversing  a  decision  given  by  yon  in  the  case  of  '  Taylor 
▼.  tKe  Great  Eaxttm  Railway,'  that  if  you  were  in  the  habit 
of  making  such  rulings  he  owned,  be  thought,  the  Lord 
Chancellor  should  be  made  aware  of  it.  Without  diacuss- 
ing  the  particular  point  before  the  Court  of  Queen's  Bench 
in  the  case  alloded  to  or  presuming  in  any  way  to  qnestion 
the  correctness  of  the  view  taken  by  that  eminent  Judge, 
we  think  it  due  to  you  to  state  that  we  have  been  perfectly 
satisfied  with  yonr  rulings  generally,  that  we  consider  you 
bestow  more  than  usual  attention  and  care  on  all  cases 
coming  before  you,  that  yoor  judicial  conduct  during  the 
whole  time  you  have  been  the  .Judge  of  this  circuit  has 
commanded  our  high  respect  and  esteem,  and  that  we  have 
the  fullest  confidence  in  your  able  and  impartial  administra- 
tion of  the  law  in  your  several  Conrts."  This  address  was 
signed  by  four  banisters  and  thirty  attorneys  practising  in 
the  several  Courts.  His  Honour  returned  thanks  at  some 
length.  He  said  be  had  read  with  great  indignation  what 
Mr.  Justice  Blackburn  was  reported  to  have  said,  bat  upon 
reflection  be  deemed  it  the  best  thing  to  attribute  the 
remaps  to  some  mistake  or  exaggeration  in  the  report,  or 
to  some  grave  misappmhensiun  as  to  the  real  facts  of  the 
case.  On  one  point — the  conditions  under  which  the  com- 
pany bad  been  allowed  to  appeal — the  Court  above  was 
wholly  unjustified  in  what  it  said,  as  the  solicitor  of  the 
company  himself  would  admit.  So  far  as  he  could  gather 
from  the  report  his  decision  was  reversed  without  the 
shadow  of  or  an  attempt  at  argument,  and  in  no  very  cour- 
teous terms.  He  was  borne  out  in  his  views  on  the  main 
point  in  the  case  by  one  of  the  most  eminent  courts  of 
jurisprudence   in  the  world — the   Supreme    Court  of  the 


United  States — in  which  the  very  question  at  issue  here 
bad  been  made  the  subject  of  an  elaborate  and  exhaustive 
argument. — T/u  Times. 


NOTES  OF  ENGLISH  DECISIONS. 

[From  the  Lam  Timet.] 

Abbitbatiok — PowiB  or  Jdsoi  to  Ehlabok  timi 
FOB  UASiNO  AwABD. — ^A  Superior  court  or  a  judge  at 
chambers  may  enlarge  the  time  for  making  an  award 
beyond  that  fixe  I  by  the  parties  themselves  in  the  agree- 
ment of  reference :  iJle  Denton,  80  L.  T.  Rep.  N.  B.  52. 
Q-B.) 

LiqtnsATioN  — Bakk  of  Dsposit— Vbbbal  Asbeht 
TO. — ^The  provisions  of  ss.  20,  80,  of  the  Bankruptcy  Act, 
1869,  and  the  109th  rule,  with  respect  to  the  duty  of  a 
trustee  noder  a  bankruptcy  to  andit  his  accounts,  and  pay 
all  moneys  into  the  Bank  of  England  unless  otherwise 
directed  by  the  creditors,  or  the  committee  of  inspection, 
apply  also  to  liquidations  by  arrangement.  Under  a 
liquidation,  however,  it  is  not  in  every  instance  necessary, 
under  sec.  125,  cl.  8,  by  formal  resolution  to  prescribe  the 
bank  into  which  the  moneys  are  to  be  paid  if  the  evidence 
clearly  shows  that  the  creditors  have  assented  to  and 
adopted  the  course  proposed  by  the  trustee  :  (Ex  parte  Old, 
re  Bright,  80  L.  T.  Rep.  N.  &  72.     Bank.) 


EKVIEW. 


T}ie  Practice  before  the  Saiheoj/  Commiitionen  wider  "  The 
Regulation  of  SaUvxiyt  Act,  1873,"  mik  the  Law  appli- 
cable thereto,  and  the  Qeneral  Orden,  Pormt,  Table  of  Feet, 
Statutei,  ibc.  By  B.  QoBBOir  Junnib,  Esq.,  of  the 
Middle  Temple,  Barrister-at  Law.  London :  Wildy  and 
Sons,  Lincoln's  Inn  Archway,  W.C. 

The  Act  passed  in  last  Session  of  Parliament  known  as 
"  The  Regulation  of  Railways  Act,  1878,"  has  created  a  new 
tribunal,  to  which  in  certain  matters  relating  to  railway  and 
canal  companies,  the  juriRdiction  of  the  Court  of  Common 
Pleas  and  the  Board  of  Trade  hits  been  transferred,  and  on 
which  additional  powers,  particularly  vrith  respect  to  ad- 
justing through  rates,  and  settling  by  arbitration  disputes 
between  companies,  have  been  coi3erred.  This  tribunal  at 
present  consists  of  three  members,  who  are  styled  "The 
Railway  Commissioners." 

This  volume  fairly  sets  out  the  method  of  practice  under 
the  new  Act,  and  gives  abundant  references  to  the  cases 
already  decided.  Unfortunately  our  railway  system  is  not 
sufficieotiy  developed  to  give  the  people  at  large  an  interest 
in  this  style  of  things,  but  we  are  much  mistaken  if  the 
solicitors  of  the  South  and  West  of  Ireland  do  not  make 
out  good  cases  against  the  railway  companies  in  their 
neighbourhood  from  the  assistance  derivable  from  this 
volume,  which  contains  the  Practice  under  the  K^olation 
of  Railways  Act,  1873  ;  Application  and  Extent  of  "  Railway 
and  Canal  Traffic  Act,  1864  ; "  Undue  Preference  generally ; 
Reasonable  Preference  and  Advantage ;  Rights  of  Passen- 
gers ;  Receiving  and  Forwarding  Traffic ;  Stational 
Arrangements ;  Parcels ;  Just  and  Reasonable  Conditions 
in  Forwarding  Traffic, 

The  work  has  been  well  done  by  the  learned  editor,  who 
has  referred  to  every  case  decided  under  the  several  statutes, 
and  we  are  glad  to  see  a  law  book  at  last  brought  out  in 
the  best  style  of  the  typographical  art. 


APPOINTMENTS. 


The  Lords  Justices  have  appointed  Mr.  Joseph  Faviere 
Elrington,  Q.C.,  LL.D.,  to  the  office  of  Queen's  Advocate 
of  the  High  Court  of  Admiralty,  vacated  by  the  Right  Hon. 
3.  T.  Ball,  Attorney-General  of  Ireland.  Dr.  Elrington 
was  the  Secretary  to  the  Irish  Cburob  Commission  ap- 
pointed in  1867. 
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THE  IRISH  LAW  Titas 


[April  18, 


LAW  STUDENTS'  JOTJUNAI. 


LAW  STUDENTS'  DEBATING  SOCIETT, 

KIHS'S  niNB,  EIITBiaTTA-BTBBnC. 

A  General  Meeting  of  the  Society  will  be  held  in  the 
Lecture  Hall,  King's  Inns,  on  Monday  evening,  April  20th, 
1874,  when  the  following  subject  will  be  deba^ied : — 

(AOJOUBNBD  DEBATE.) 

"That  the  Debtors  Act,  1872,  is  oondacive  to  the  publio 
interest" 

Spbaksbs : 


Affir.  Mr.  G.  B.  Na«h, 
Mr.  O.  Thomas. 


Neg.  Mr.  L.  P.  Dillon, 
Mr.  L.  S.  Eiffe. 


The  Ohair  wiU  be  taken  at  Eight  o'dock  by  Edward 
Moiphy,  Esq.,  Barriater-at-Law. 
All  Meetings  open  to  ladies  and  genUeznen. 


THE 


SOCIETY  OF  THE   ATTORNEYS  AND 
S0LICIT0K8  OF   IRELAND. 

(Incorporated  by  Royal  Charter.) 


NOTIOE. 

The  PBiLnaHABT  Ezamiitation  of  Candidates  for  Ap- 
prenticeship wiU  be  held  at  the  Solicitors'  Hall,  Four  Courts, 
Dublin,  on  Monday  and  Tnesday,  the  18th  and  19tb  days 
of  May,  1874,  at  Eleven  o'dock. 

N.B. — All  papers  to  he  lodged  on  or  before  Satarday, 
gtui  May,  1S74. 

The  FiiTAi.  EXAUHTATIOH  of  Candidates  seeking  admis- 
sion as  Attomeyx,  will  be  held  at  the  same  place  on 
Wednesday  and  Thonday,  the  20th  and  2lBt  days  of  May, 
1874,  at  the  lame  hour. 

By  Order  of  the  Council, 

JOHN  H.  GODDARD, 

Secretary. 

Solicitors'  Hall,  Four  Courts,  Dublin. 

N.B. — The  decision  of  the  Court  of  Examiners  will  ha 
announced  on  Thursday,  the  28th  of  May,  1874,  at  Tluee 
o'clock,  p.m. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  R<^ral  Charter.) 


Barbb  add  TBHirET  Session,  1874. 


LEGAL  EDUCATION. 


NOTICS. 

WiLUAX  HiOKSOir,  Esq.,  Professor  of  Law  for  the 
Profession  of  Attorneys  and  Solicitors,  will  deliver  hia 
course  of  Lectnres  for  the  Easter  and  Trinity  Session,  in 
the  Solicitors'  Hall,  Four  Courts,  on  Mondays  and  Thura- 
days,  at  Ten  minutes  before  Ten  o'clock,  a.m. 

The  first  Lecture  will  be  delivered  on  Monday,  the  20th 
of  April,  1874. 

The  Course  will  consist  of,  Eighteen  Lectures,   Thirteen 
of  which  miut  be  attended  ao  aa  to  entitle  Candidates  to 
Professor's  certificxte. 
By  Order, 

JOHN  H.  GODDARD, 

Secretary, 
Solicitors'  Hall,  Four  Courts, 
Dublin,  April,  1874. 

The  Professor  of  Law  has  fixed  upon  the  following 
Book  for  Lectures,  viz.: — "Bboom'b  Comxshtabibb  ov 
IHB  CoMMoir  Law."    Last  Edition. 


COXTBT  FAFEKS. 

LANDED  ESTATES'  COURT, 
SittlngB  for  next  Week  ao  far  aa  aame  ure  ftppoiiited. 

Before  the  Hon.  JuDQE  Flavioah. 

MONDA  T. 

Ih  Chambeb. — G.  Raleigh,  confirm  aale. — Rev.  H.  Step- 
ney, do. — W.  Armstrong,  to  set  aside  sale Sir  J.  W.  King, 

proposals. — G.  Rawson,  do. — Hugh  Bell,  to  adjonm  sale. — 
Anne  Reynolds,  allocation — J.  A.  Synge,  ditto. 

Iir  CooBT. — Anne  Greene,  from  9th  ultima — A.  H. 
Wood,  do. — Marquis  Waterford,  objections  2  notioes. — 
Same,  for  order  to  re-sell  lot  ^S.— A  Lynch  and  others,  for 
liberty  to  proceed. — J.  Hazleton,  reentered  notioe  of  13th 
February. — F.  Beatty,  on  title. — E.  J.  Ryder,  payment. — 
Rev.  S.  B.  W.  L.  Malone,  for  lilierty  to  inspect  title. 

Before  ExAlONBB  (Mr.  M'Donnell). 
Anne  Bergm,  vouch. — E.  O.  Lloyd,  do. — Q.  H.  Pent- 
land,  do.— T.  S.  Hagerty,  do. 

Before  ExAXtHKB  (Mr.  Dobbs). 
H.   Dempsey,  rentaL— Truatee  Flood,  do.— B.  Colgao, 
ditto.  

TUESDA  Y. 

Ik  Craxbeb-^-G.  Murphy,  re-entry  of  sehednle. — M. 
O'Connor,  final  schedule.— J.  Luddy,  do.— J.  Bleaztiy,  do. — 
W.  Armstrong  and  others,  do. — Eev.  H.  R.  Graves,  do.— 
T.  Bell,  do.— H.  Greer,  do.— W.  FitaMimons,  do.— W. 
Wbitmore,  do.— Rev.  0.  W.  Moore,  do — M.  M'lnentey, 
do.--J.  Mullen,  do.— S.  Hntchins,  from  12th  ultimo. 
Before  Exauinib  (Mr.  Dobbs). 

M.  Carroll  and  others,  rental.— Executor  Wilkin,  do. — 
Trustee  Bell,  do. 


WEDNESDAY. 
Ih  Chaxbib. — J.  Gaggin,  confirm  sale. 

In  Coubt.— W.  Turqnand,  final  schedule.— A  S.  Ker, 
from  16th. — Trustee  De  Bazancourt,  from  16th. 

Before  Examihib  (Mr.  M'Donnell). 
C.  Toole,  vouch.— J.  Deveniah,  do. — ^Eov.  A.  Broderick, 
rental.- R.  H.  Beresford,  do.— Right  Hon.  W.  0.  Temple, 

ditto. 


In  Chahbeb.— J. 

Greer,  final  schedule. 


THURSDAY. 

H.   Bowley,  tenant's  objection. — H. 


FMDA  Y. 

SALES  AT  12  o'clock. 

Bib  J.  W.  KiHO.— 2  lots. 

A.  SOTHEBN. — 5  lots. 

W.  M'COBMIOK.— 5  lots. 

M.  FiTZBIKONB,  ADHiaiBTBATBIZ  PLCrHKEn.- 

M.  W.  Knox.— 1  lot 

TB08TBB  R.  D.  Lawless. — 2  lots. 


tlota. 


Before  Exahineb  (Mr.  M'Donnell). 
John  Stanley,  rental. — R.  T.  Lahey,  do. — E.  Henderson, 
do. — L.  Murphy,  do. — Jane  Bellingham,  ditto. 


COURT  OP  BANKRUPTCY. 


SITTINQS  FOB  NEXT  WEEK,  so  fkr  as  appointed. 

MONDAY. 

Before  the  Chief  Beoistbab,  at  12  o'clock. 

BANKBUrrS        I   NATOBB  OF  BnTIMQ   I  SOLIOITOB 


John  Hackett 
James  M'Kenna 
O'Reardon  and 

Murphy 
William  Anderson 
John  Hosford 


Prove  debts 

do 
Prove  debts  and  vouch 

Vouch  account 
CosU 


Batrlow 

Kennedy  ^  Nagle 
Larking  Co. 

Fay  if  M'Goiigk 
Bmachtta^ 
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TUESDA  Y. 

Before  the  CouB*,  at  11  o' 

dock. 

Peter  Wright 

Ist  composition  sitting 

UatUat 

John  Deegan 

let  pubUc  sitting 

Roe 

Junes  Coody 

Final  examination 

Hmkr 

Michael  Broderick 

do 

Patrick  Byrne  • 

do 

Leachman 

Show  cause  a^inst 

Larldn  ^  Co. 

adjudication 

James  E.  Bert 

Take  charge  of  Bank 
of  Ireland 

Darlen 

A.  F.  IlacDonald 

Take  charge  of  F. 
PoUock  &  Co. 

Leachimm 

Haorice  Caaridy 
Alfred  Parker 

Examine  debtors 
Confirm  sale 

Fav^SPGough 
Deltmdrt 

Richard  Boyle 

Motion 

MacShedy 

£agene  Sheehan 

do 

Sealbm 

Same  matter 

Application  for  certifi- 
cate of  conformity 
Examine  witnesses 

ScaOan 

Jdm  U'Fadden 

Larkin  ^  Co. 

T.  and  J.  Delany 

Motion 

Coppmger  4  Son 

Edward  Smith 

do 

Kavanagh 

Patrick  Mojrlan 

Audit  assignee's  accb 

Stone 

Patrick  Flinn 

Audit  and  dividend 

Maxwell  ^WMoa 

Jdin  Hosford 

do 

Beauduanp 

The  following  at  12  o'clock. 


JohnNal 


Sale 


Faa^M'Ooagh 


Before  the  Chiet  Rsoibtiub,  at  12  o'clock. 


John  C.  Walsh 
Thomas  M'Uairey 
John  Nolan 

John  Godfrey 
Same  matter 


Prove  debts 

Costs 

Title,  conditions,  and 

postmg 
Costs 
Vouch  aocooat 


Dutch 

LarUn  ^  Co. 
Orpen  ^  Bweeng 

Lett 


THURSDAY. 
Before  the  CHiKf  Bioibtbab,  at  12  o'duck. 


FRIDA  Y. 
Before  the  Codbt,  at  11  o'clock. 


Lewis  R.  West  and 

Wm.  TladaU 
John  Kirwan 
Heniy  Abbott 
William  J.  Coyne 
Geoise  Blunt 

A.  iC  Sheridan 
Daniel  Oalten 
Samnel  Doyle 
William  Darragh 
Same  matter 
Patrick  Nolau 

B.  Cnmmings 


1st  public  ^tting 

do 

do 

do 

do 
Final  examination 

do 
Examine  witnesses 
Motion 

do 

Take  charge  as  proved 
Audit  and  dividend 


Oldham  4  Eaton 

StapJeton 
Larkia  4  Co, 
Leachman 
fA/nch 

Findlater  4  Co. 
Larkin  ^  Co. 
Meldon  ^  Som 
Lawler 
Davvs 
Colfer 
Bradla/  <f  Son 


Before  the  Chibt  RgoiSTBAB,  at  12  o'dock. 


World  &  Bonn 
Elder  &  Adams 
George  Craig 


Costs 
do 
Prove  debts  and  vouch 


Tfeibon 
Ifeilton 
Cronhelm  ^  Co. 


ABJUDICATIOira  IN  BANKBUPTCT. 
Fortune,   James,    Churchtown,    Wexford,    grocer.      Sittings, 

Fridaa,  Mat)  8,  and  Tuadav,  May  24.     Lett,  solr. 
Fozall,  Wiluam,  Commercial  Buildings,  Dame-street,  Dublin, 

broker.    Sittings,  Friday,  May  8,  and  Tuesday,  May  24. 

Oldham  and  Eaton,  solra. 
Hay,  Arthur  Graham,  Redbams  Bouse,  Dundalk,  Louth,  Bart. 

Sittings,  Tuetday,  May  5,  and  Friday,  Mcu/  22.    Maiheat, 

solr. 
U'Kee,  Joseph,  81,  Waring-street,  Belfast,  broker  and  com- 
mission agent.    Sittings,  Friday,  May  8,  and  Tneeday, 

May  24.     Leaehnum,  solr. 
Martin,  Lewis  Vsnghan,  Newry,  county  Armsgh,  grocer  and 

spirit  dealer.     Sittings,  Friday,  May  8,  and  Tueiday, 

May  24.    Lgnek,  solr. 


DUBLIN  STOCK  ASD  SHARE  LIST. 

A^BII. 

DESCRIPTION  OF  STOCK 

Pn    .  Sat.  1  Mnn.Tne«.l 

Wed. 

Thwr 

10   i  U  1  13  1  14  1 

15 

1 

16 

•Paid 

Oovemment. 

—  jpcConaoU 

—  NewspcStoflk 

toil 

)0H  9^1<'9% 

^!h 

INDIA  STOCK. 

—  5  p  c  Joly  '80)  Trsfble.  at 

—  ♦  p  c  Oct.  '88  r  Bk.  of  Irel. 

lOl) 



_ 









— . 

01 

[01 

— 

Banks. 

100    Bank  ol  Ireland 

S07 

V>7 

vn 

— 

» 

J07 

25    Hibtmian  Banting  Co.     .. 

^4 

STlH 

— 

S7i 

2o    London  and  Weitmimler  ,. 

— 

-  70 

— 

3i  Munster  Bant  (LimUed) 

ii 

_ 



X 

_ 

30    Satimal  Bant     ., 

4* 

— 

181 

S81 

581: 

15    National 0/ Uvtrp'l(Utd) 

uU 

— 

411 

1411 

— 

-  9411 

— 

xo              LJo.          New         •• 

— 

n 

ft 

— 

#1 

10    Royal  Bant 

— 



m 

Steam. 

100    City  of  DabUn    .. 

— 

^ 

lati 

108I 

— 

1081 

50    Dublin  au4  Glasgow 

— 

ini 

— 

SO    Dublin  &  Llrerpool  Steam 

Ship  BnUaing.  Co. 
so    Penlnsnlar  and  Oriental    .. 

— 

— 

— 

— 

— 

I* 

18 

— 

— 

•18 

— 

Mines. 

tl  BereAaoen  (Umittd) 

.V6 

— 

— 

3/6 

S/6 

_ 

I    Klllaloe  Slate  Co.  (llt'd)    .. 

— 

— 

IS/ 



7    Mining Co.ofIrtlani(ttCd} 

4H 

_ 

— 

p!i 

— 

ij  Wlcklow  Copper    „ 

— 

— 

2lt 



Alliance  «  Dub.  Cons.'  G»» 

_ 

— 

— 

— 

91 

H 

3    Cort  B.D.iW.  Co.  (Utd) 

— 

— 

— 

— 

10    Do.,  7  p  c  proferencs 

— 

— 

— 

104 



— 

9I  Dublin  TYamuayl 

7* 

— 

— 



71 

9-4-7  Patriotic  Auurane*          .. 

— 

— 

lol 



Railway  a. 

$0    Belfast  and  Nortbem  Cos. 

— 

-~ 

w 

"^ 

«>» 

— 

20    Cork,  Blackrock  &  Fassago 



— 



^ 

100    Dublin  and  Belfast  Janet. 

tl6 

— 

._ 

— 

87 



lOo    Dublin  and  Drogbeda 

'09« 

— 

— 



100    Dublin,  Wklow,  A  Wford 

% 

73 

io8i 

74  1 

744 

ICO    St.  Southern  and  Weatem 

loOll 

io8i 

108J 

iott-7| 

100    Midland  GL  Western 

85 

m 

B.Wi 

s.^-»f 

HMk 

25    Fortdn.  Don.  ft  Omb.  Jon. 

— 

13 

S3    Waterford  and  Limerick  .. 

Mi 

^ 

Mi 

— 

^ 

100    BelfastA;Nth'nCoB,4pe 





921 

^ 

— 

— 

100    D.  &D.,4pc6uarant'dS'k 



— 

»3 

— 

— 

100    Gt.Sonth'n  A  Weat'n4pe 





w 

W      197 

97 

100    if  Id.  Great  Western,  5  p  c 





1091 

2S    Portadown,  Don.,  Ac,  (^  p  C 



— 

— 

— 

— 

100    Do.,  4ipe 





^ 

— 

981 

— 

SO    Watfd.ALImeriek,{perd 





— 

— 

— 

491 

491 

4911 

4911 

4911 

4911 

B»Uway  Dabentnrea. 

—    Dublin  &  Drogbeda  4  p  c 







— 

— 

^ 

-    Do,  4ipc 

—  • 

— 

— 

991 

— 

^ 

—    Dnblln  *  Meath  4i  p  c     .. 







»9 

»9 

—    D.,  W.,  &  W.,  4i  p  c 

^f 

— 



— 





—    Gt.  Soutb'n  A  Weat'n,  4  p  c 

"Xdf 

— 

■^ 



?SI' 

—    Uldland  Gt.  We»'u,  4i  p  c 

— 



991 

—    Waterfd  A  Limerick  4^  p  c 



— 



— 

—    Do.,4»pc 

^^ 

— 

— 



— 

lOllf 

*  Shares  not  fully  paid  up  are  given  In  ItaHa. 
Bank  Rate— of  Discount— 4  per  cent.,  16th  January,  1874. 
Of  Deposit— Si  per  cent.,  8th  January,  1874. 
Namo  Days— April  Mth,  and  May  13th,  1874. 
Account  Days— April  29tb,  and  May  Uth,  1874. 
On  Satnrdays  bnslneu  commences  at  11  M  a.m.,  and  Uie  Stock 
Broker»  OIHeea  elo»e  at  1  p  m.  

LEGAL    POSTINGS;  ~ 

LANDED    ESTATES'   COURT,    nffiLAlID.' 

OENEHAL    NOTICE    TO    CLAIHANT8. 

THE  Court  having  Ordered 
a  gale   of  the   Three  Dwelling- 
houses  and  Premises  tn  Parliament* 
,  street,     formerly     known     as     Coal 
Market,  held  respectively  imder  three 
Fee-farm  Grants,  dated  the  10th  day 
I  of  July,  1703,  the  10th  day  of  July, 
'  1703,  and  the  4th  day  of  October,  1711, 
llcbard  Coonell ;  and  Eight  Dwelllng- 


In  the  Matter  of 
the  Estate  of 
Louisa     Maria     Kieman, 
Augusta  Maria  Adney,  wife^ 
of   Benjamin  Adney  t  andj 
Mary  Stedder, 

Owners  and  Petitloner& 

from  the  Duke  of  Ormond  to  I 

houses  and  Premises  situate  In  Vicar-street  and  Green-street,  held 
under  Fee-farm  Grant  dated  I9th  day  of  January,  1783,  from  the  Mayor 
and  Citizens  oi  Kilkenny  to  Thomas  I^ulkelly :  all  said  Premisea  being 
situate  In  the  Parish  of  Saint  Mary  and  City  of  Kilkenny. 

All  parties  objecting  to  such  tjale  of  the  said  Houses  and  Premises, 
are  hereby  required  to  take  Notice  of  such  Order. 

And  all  persona  having  claims  thereon,  may  file  such  claims,  duly 
Teriiied,  with  the  Clerk  of  the  Records. 
Dated  this  Uth  day  of  April,  1874. 

JAMES  M-DONNELL,  Examiner. 
HAMILTON  A  CRAIG,  BoUcitors  having  cartage  of  the  Sale^ 
80  South  Frederiok-etnet 
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In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    OF    AKMAOB. 

SALE, 

IN     POBTADOWN, 

On  SATCrSDAT,  Me  iSth  APRIL,   1874. 


In  the  Hatter  of  ' 

the  Estate  ol 
Heniy  Stevensun  and 
Chriatopber  Stevenion  and 
Mercer  Stevenson,  hla 
Trtutees  lor  Sale,  or  aome 
or  one  of  them. 

Owners; 

Ex-pofl'te 
Anthony  Cowdy, 

Petitioner. 


rpo 


BE      SOLD 


.—  ..      .      > 


Ant  In  the  Matter  of 

the  EsUte  of 

Ueniy  Stevenson,  aud  of 

Chi^topher  Stevenson  and 

Mercer       Stevenson,      his 

Trustees  for  Sale, 

Owners; 

Bx-parU 
John  Bandcock, 

Petitioner. 


PUBLIC    AUCTION, 

By  the  direction 

of  the 

Honourable  Judge  Flanagan, 

At  the 

COURT    HOUSE,   POBTADOWN, 

In  the 

COUNTY    OF     ARMAGH, 

By 

Mb.    WILLIAM    CHERRY, 

Or  LuBOXH, 

In  the  said    County, 

AUCTIOKESB, 

On    SATURDAY, 

The  2eth  of  APRIL,  1874, 

At  the 

Hour    of    One    o'clock   In    the 

Afternoon, 

In    Six    Lots, 

The    following    Premises, 

viz.;— 


LOT  No.  1. 

Consisting  of  Fart  of  the  Lands  of  Clencarrish,  containing  8a  2r  36p, 
statute  measure,  and  Farts  of  the  Lands  of  Ballinary,  containing 
8a  2r,  statute  measure,  held  under  lease  dated  the  7th  of  April,  1839, 
for  three  lives,  at  the  yearly  rent  of  £1S  16s  4id;  also  another  Part 
of  said  Lands  of  Ballinary,  containing  2a  Ir  26p,  statute  measure, 
or  thereabouts,  held  under  lease  dated  the  6th  of  May,  1842,  for  three 
live^  subject  to  the  yearly  rent  of  £1  lOs;  another  Part  of  said  Lands 
of  Ballinary,  oontainini;  2a  Or  39p,  or  thereabouts,  statute  measure, 
held  under  lease  dated  23nd  July,  1889,  for  three  lives,  subject  to  the 
yearly  rent  of  £3  10s;  all  Mtuate  In  tiie  Barony  of  Oneiland  West, 
and  County  of  Armagh. 

LOT  No.  2. 

Consisting  of  Part  of  the  said  Lands  of  Clencarrish,  containing 
4a  2r  17ip,  or  thereabouts,  statute  measure,  held  under  lease  dated  the 
7th  day  of  April,  1889,  for  three  Uvea,  and  subject  to  the  yeariy  rent  of 
£4  4s0id. 

LOT  No.  8. 

Consisting  of  another  Part  of  the  said  Lands  of  Clencarrish,  con- 
taining 4a  2r  33p,  or  thereabouts,  statute  measure,  held  under  lease 
dated  the  3rd  of  June,  1841,  tor  three  lives,  and  subject  to  the  annual 
bead  rent  of  £8  6s  9d. 

LOT  Na  4. 
'  Consisting  of  Part  of  the  said  Lands  of  Clencarrish  containing 
29a  Ir  23p,  or  thereabouts,  statute  measure,  and  held  under  lease 
dated  the  16th  day  of  October,  1866,  for  the  unexpired  term  <jt  21 
years,  from  the  Ist  of  November  then  last,  and  subject  to  the  yearly 
rent  of  £39  7s  9d. 

LOT  No.  8. 

Consisting  of  Part  of  the  Lands  of  ClantiUen,  In  the  Barony  of 
Oneiland  West,  and  County  of  Armagh,  containing  4a  Or  2n,  statute 
measure,  held  under  lease  bearing  date  the  9th  day  of  November,  1842, 
for  three  lives,  and  subject  to  the  annual  head  rent  of  £6. 

LOT  No.  «. 
Consisting  of  Part  of  the  Lands  of  Brea^  in  the  Barony  of  Oneiland 
West,  and  County  of  Armagh,  containing  31a  2r  38p,  or  thereabouts, 
statute  measure,  and  held  from  year  to  year,  at  the  annual  head  rent 
of  £41  sterling. 

Dated  this  2nd  day  of  April,  1874. 

J.  £.  MADDEN,  for  Chief  Clerk. 
ATKINSON  and  FR08TE,  Solicitors. 

GENERAL    DESCRIPTIVE    PARTICULARS. 
The  Lands  are  all  situate  about  four  to  five  miles  from  Portadown, 
In  a  peaceable  and  thriving  district  of  the  County  of  Armagh,  where 
good  feeling  has  long  existed  between  landlord  and  tenant. 

The  Biddings  will  be  taken  by  the  Auctioneer  on  the  25th  day  of 
April,  1874,  at  Portadown,  aforesaid,  commencing  at  One  o'clock,  and 
they  will  be  submitted  to  the  Honourable  Judge  Flanagan,  at  his 
Chambers,  on  Thursday,  the  30th  day  of  April,  1874,  at  Eleven  o'clock 
in  the  forenoon,  without  further  notice  to  any  person. 

Private  Offers  will  be  received  by  the  Solicitors  for  the  Petitioner, 
having  tbe  carriage  of  Proceedings,  for  the  entire,  or  for  any  of  the 
Lots  separately,  up  to  the  16th  day  of  April,  1874,  and  submitted  to  the 
Judge  for  his  approval,  without  further  notice  to  any  person;  and 
notice  shall  be  published  in  the  event  of  any  such  offer  being  accepted. 

For  Rentals,  Maps,  and  further  particulars  apply  at  the  Registrar's 
Office,  Landed  Estates'  Court,  Inns' -quay,  Dublin;  or  to 

Measrs.    ATKINSON    A    FRUSTE,    the    Solicitors  hsving 
carriage  of  the  Sale,  00  Lower  Sackville-street,  Dublin, 
and  Tandragee ;  or  to 
CHARLES  H.  WARD,  Esq.,  Solicitor  for  the  Owner: 
HENRY  STEVENSON,  North  Great  Georges-street,  DubUn; 
or  to 

Hr.  ANDREW  CHERRY, 

The  Auctioneer, 
Lnrgan. 


In  the  LANDED  ESTATES'  COURT,  IRELAOT). 

COUNTIES  OF  TYRONE  AND  DONEGAL. 


In  tbe  Estate  of 
The  Rev.  John  Hatton 
O'Connor  and  Edward  I 
CaroUn,  Trustees  tor  Sale' 
imder  the  Settlement  of 
Rebecca  Jones  Pratt,  wfthi 
Joseph  Bryan  Hynes,  since  | 
deceased, 

Owners  and  Petitioners. 


TO      BE      SOLD, 
Before  the 
Honourable  Judge  Flanagan, 
On  FRIDAY, 
The    ISth    day    of    MAY,    1874, 


of 
At  the 
Hour  of  Twelve  o'clock  nooo. 
At  the 

,     Landed  Estates'  Court,  Inns'^qnay, 

In  the  City  of  Dublin, 
The  foUowIng  Lots,  as  described  in  the  printed  Rental,  vis.  :— 

LOT  1. 
Tbe  Lands  of  Garvsghulilon,  otherwise  Garvachullen,  situate  In  the 
Barony  of  West  Omagh,  and  County  Tyrone,  held  in  fee-dmple,  con- 
taining S40a  Or  12p,  statute  messure,  and  producing  a  net  profit  rent 
of  £140  lis  lid. 

LOT  2. 
The  Lands  of  Leaght,  otherwise  Lsglit,  aitnate  in  the  Barony  o( 
West  Omagh,  and  County  Tyrone,  held  in  fee-simple,  containing 
462a  2r  18p,  statute  measure,  and  producing  a  net  profit  rent  of 
£149  es  9d. 

LOT  8. 
The  Lands  of  Meencargagfa,  otherwise  Meencarriga,  situate  in  Uie 
Barony  of  West  Omagh,  and  County  Tyrone,  held  in  fee-simple,  con- 
taining 334a  3r  29p,  statute  measure,  and  producing  a  net  profit  rent 
of  £49  17b  6d. 

LOT  4. 
The  Lands  of  Drununagfaon,  otherwise  Dmmmshon,  sitoate  in  the 
Barony  of  West  Omagh.  and  County  Tyrone,  held  in  fee-simple,  con- 
taining 61Ua  Or  6p,  statute  measure,  and  producing  a  net  profit  rent 
of  £4e  9s  Od. 

LOT  8. 
Tbe  Lands  of  Agfaamore,  situate  in  the  Barony  of  West  Omagli,  aaid 
County  Tyrone,  held  in  fee-stanide,  containing  380a  2r  6p,  statute 
measure,  and  producing  a  net  profit  rent  of  £44  Os  2J. 
LOT  6. 
Fee-farm  Rent  of  £34  6s  9d,  Issuing  and  payable  out  of  the  Lands  of 
Kilmore  Upper  and  Lower,  and  one-third  of  Coolnacrunaght,  situate 
in  the  Barony  of  West   Omagh,  and   County   Tyrone,  containing 
764a  Or  6p.    The  Poor  Law  Valuation  of  said  Lands  being  £896  2s  Od. 
LOT  7. 
The  Lands  of  Knocksgarron,  situate  in  the  Barony  of  Raphoe,  and 
County  of  Donegal,  held  in  fee-farm,  containing  881a  Or  27p,  aud  pro- 
ducing a  net  profit  rent  of  £126  13s  M. 
Dated  this  20th  day  of  March,  1874. 

R.  DENNY  URLIN,  Examiner. 
The  Qnit  Rents  will  be  redeemed  out  of  the  Fund,  and  the  only  annual 
out-going  to  which  the  estate  will  be  liable  is  Tithe  Rant-charge. 

The  Lands  sre  near  to  Strabane  and  Newtownstewart,  exoepting 
Lot  7,  which  is  near  Rapboe,  County  Donegal. 
There  is  excellent  Shooting  on  the  estate. 

For  Rentals  and  further  particulars  apply  at  the  Re^strar's  Office, 
Landed  Estates'  Court,  Inns'-quay,  in  tbe  City  of  Dublin;  or  to 

GEORGE  BERNARD,  Solicitor  having  carriage  of  the  Pro- 
ceedings,  12  Upper  Ormond-quay,  DubUn. 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 

KING'S    COUNTY. 

q    A    -r    ™ 

On  FRIDAY,  the  ith  das  of  MAT,  1874. 
In  the  Matterof  im   Q        BE         SOLD, 

the  Estate  of  J  X  Before  the 

Anthony  MoUoy  Fawcett,f         Honourable  Judge  Flanagan, 

Owner;     ?■  At  bis  Court, 

_      ,.        „  ,  n  •     ,1  I  Landed  EsUtes'  Court, 

Caroline  Rebecca    Fnzell,  I  i„  the 

Petitioner.  }  city    of    DubUn, 

On  FRIDAY,  the  8th  day  of  MAY,  1874, 
In  One  Lot, 
Fart  of  the  Lands  of  Enaghan,  containing  1,068a  2r  8p,  statute 
measure,  situate  in  the  Barony  of  Philipstown,  and  King's  County, 
held  under  lease  for  ever,  dated  19th  day  of  June,  1786,  at  the 
yearly  rent  of  £202  I9s  8d,  and  producing  an  annual  profit  rent  of 
£136  Os  4d. 

Dated  this  3rd  day  of  March,  1874. 

n.  R.  GREENE,  Chief  Clerk. 
DESCRIPTIVE  PARTICULARS. 
This  very  desirable  estate  Is  situate  within  four  mUes  of  Portarlington, 
five  miles  of  Geasbill,  and  eight  miles  of  the  Assize  Town  of  Tulla- 
more.  all  Stations  on  the  Great  Southern  and  Western  Railway ;  also 
within  aeven  miles  of  Philipetovim,  seven  mUes  of  Edenderry,  and  nine 
miles  of  Rathangan. 

That  portion  of  the  estate  called  the  House  DIvirion,  in  poasnanion 
of  Peter  Manghan,  Esq.,  is  beautifully  situated.  The  mansion  cost 
over  £2,000.  The  out^offlces,  walled-in  garden,  are  all  that  can  be 
desired. 

The  bog  on  this  estate  affords  unlimited  fowling,  the  game  being 
grouse,  widgeon,  teal,  geese,  and  hare. 

'I  he  river  mesring  this  estate  on  the  south  and  west  sides  give 
abundant  supply  of  trout  and  other  fish.  The  estate  is  most  con- 
veniently situated  in  the  centre  of  a  sporting  district. 

For  Rentals  and  particulars  apply  at  the  Registrar's  Oflice,  Landed 
Estates'  Court,  Four  Courts,  Dublin ;  to 

JOSHUA    BRERETON,  Solteltor  having  eairlage  of   Sale, 
18  Harcourt-street,  Dublin.  


Printed  and  Published  by  tbe  Proprietor,  Jobh  Falcosixx,  every  Saturday,  at  88.  Upper  SackviUe-atreet,  In  the  Pariah  of  St.  Tlxmas 

and  City  of  Dublin.— /Sofurday,  April  18, 1874. 
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Vol.  VIII. 


SATURDAY,  APRIL  26,  1874. 


No.  378. 


IRISH  BAEEISTERS. 
Tbb  Bar  is  threatened  with  so  many  changes  just  now 
from  the  hands  of  friends  and  politicians,  that  it  behoves 
the  members  thereof  to  look  more  carefully  than  usually 
after  their  own  interests.  If  they  would  not  have  the 
landmarks  by  which  they  are  separated  from  laymen 
gradoally  broken  down,  and  the  position  of  leadership, 
which  they  have  always  held  in  politics  and  social  life 
removed,  they  must  in  some  way  raise  up  other 
influences  in  exchange  for  those  which  they  are  likely 
to  lose  if  Mr.  Callairs  Bill  be  passed,  and  the  Judica- 
ture Bill  removes  the  Court  of  Appeal  to  England,  and 
some  other  bills  increase  the  jurisdiction  of  the  Local 
Courts  to  such  an  extent  as  has  been  promised,  that 
the  Afler-Sittings  in  Dublin  and  Assizes  shall  be  mere 
shadows  of  their  present  size,  and  the  occupation  of 
barristers  shall  be  to  a  corresponding  extent  gone. 

Mt.  Callan  has  been  good  enough  to  bring  m  a  bill  to 
provide  that  Irishmen  may  be  called  to  the  Bar  in  twelve 
terms,  and  without  (as  now  is  necessary)  keeping  any 
terms  at  one  of  the  Inns  of  Court  in  London.  This 
is  a  rechauffi  of  a  bill  introduced  by  Sir  Colman 
O'Lc^hlen,  and  of  another  measure  proposed  by  the 
late  Mr.  George  Henry  Moore,  when  member  for  the 
County  Mayo.  Sir  Colman  O'Loghlen  withdrew  his 
measure,  we  believe,  out  of  deference  to  the  expressed 
opinion  of  the  Benchers,  and  as  these  latter  gentlemen 
have  the  government  of  the  profession  in  their  hands, 
and  cannot  well  have  interests  opposed  to  their  con- 
stituents, we  may  conclude  that  they  had  good  grounds 
for  refusing  what,  at  first  impression,  would  seem  a 
boon.  The  necessity  or  disability  of  resort  to  Eng- 
land was  imposed  by  a  statute  of  Henry  VIII.,  and 
much  political  capital  may  be  made  by  a  reference  to 
the  terms  and  the  policy  of  that  Act.  With  this  we  have 
nothing  to  do.  We  have  only  to  consider  whether 
it  is  desirable  to  enable  men  for  the  future  to  be  called 
to  the  Bar  in  less  time,  and  at  less  expense  than  at 
piesent — we  candidly  say  not,  in  our  opinion.  It  is 
possible  that  student  s  money  and  time  might  be  better 
spent  than  in  periodical  short  visits  to  London,  with  no 
duties  to  perform  there,  except  to  dine  in  Hall  a  few 
times ;  but  it  is  clear  that  all  men  might  be  induced  by 
rules  to  do  that  which  the  best  and  most  sensible 
students  do  now  with  a  view  to  their  own  advantage^ 
viz.,  remain  in  London  permanently  during  the  eight 
or  ten  terms  which  have  to  be  kept  tiiere,  and  attend 
the  very  valuable  lectures  of  the  Inns  of  Court  Pro- 
fessors, or  read  in  the  Chambers  of  Special  Pleaders, 
£qaity  Draftsmen,  or  Conveyancei's.  There  is  no  use 
in  di^uising  the  fact  that  the  Bar  as  a  profession  is  not 
temptug  to  men  who  desire  to  make  an  earl^  com- 
petency ;  and  in  view  of  the  proposed  changes  m  pro- 
cedure in  this  country,  it  is  still  more  plain  that  year 
by  3-ear  the  business  for  barristers  is  likely — nay, 
certain — rapidly  to  decrease. 

At  last  the  provisions  of  the  Judicature  Bill  for 
Ireland  are  taking  shape  in  the  minds  of  the  profession, 
although  no  accurate  or  definite  account  of  it  has  yet 
been  given,  but  we  may  safely  assume  that  our  Courts 
shall  he  treated  much  as  those  at  Westminster  Hall  and 
lincoln's  Inn  have  been,  and  that  the  Irish  Court 
of  Queen's  Bench,  Exchequer,  and  Common  Pleas, 
the  rarioos  £<quity  Courts,  the  Courts  of  Bankruptcy, 
Pn>iMte,  Landed  Ektates,  and  Admiralty,  will  be  welded 


together  into  one  tribunal,  to  be  termed  the  Irish  High 
Court  of  Justice.  This  High  Court  will  be  divided  into 
five  divisions — the  divisions  of  Queen's  Bench,  Common 
Fleas,  and  Exchequer — presided  over  respectively  by  the 
Lords  Chief  Justices  and  the  Chi(^  Baron,  and  composed 
of  the  present  Judges  of  the  respective  courts— the 
Chancerjr  Division  presided  over  by  the  Lord  Chancellor, 
and  manned  by  the  present  Equity  Judges;  and  the 
Probate  Division,  composed  of  the  present  Judges  of 
Probate,  Bankruptcy,  Landed  Estates,  and  Admiralty. 
In  England,  above  these  various  Courts,  there  is  a  High 
Court  of  Appeal,  which  fills  the  place  of  the  House  of 
Lords,  and  which  will  decide  definitely  all  English 
appeals,  the  intermediate  tribunals  of  the  Exchequer 
Chamber  and  the  Chancery  Appeal  being  then  abolished. 
In  Ireland  an  intermediate  tribunal  will,  probably,  be 
preserved,  with  final  appeal  to  the  Westminster  High 
Court  of  Appeal,  on  which  certain  Irish  judges  will 
have  seats,  and  a  division  of  which  may  possibly  sit  for 
part  of  the  year  in  Dublin  to  hear  Irish  appeals; 
though  many  of  the  most  eminent  constitutional  lawyers 
would  prefer  to  have  the  Appellate  jurisdiction  of  the 
House  of  Lords  retained,  at  least  for  Ireland  and 
Scotland.  Our  readers  will  recollect  some  series  of 
articles  which  we  published  on  the  effect  and  modus 
operandi  of  the  English  Act,  and  which  will  almost 
equally  apply  to  the  Irish  Bill ;  of  course  we  shall  have 
the  same  quasi  fusion  of  Law  and  Equity,  the  same 
abolition  of  the  Long  Vacation,  and  the  same  con- 
tinually sitting  Courts  of  Nisi  Prius  and  in  banco. 
But  it  is  rumoured  that  we  are  to  have  changes  in  our 
circuit  arrangements,  which  will  for  a  time  probably 
cause  some  little  inconvenience,  but  which  certainly 
would  be  improvements.  It  is  understood  that  the 
Leinster  Circuit  will  be  joined  with  the  Home — the 
county  of  Tipperary  bemg  added  to  the  Mnnster 
Circmt,  and  the  North- West  Circuit  is  to  be  in  similar 
manner  divided  between  the  North-East  and  the  Con- 
naught.  It  is  also  rumoured  that  in  Cork  and  Belfast, 
at  least,  there  will  be  three  assizes  held  in  each  year. 

We  think  that  these  proposals,  if  only  carried  out 
with  discretion,  will  be  highly  advantageous,  and  will 
be  in  the  true  interest  of  the  profession  and  the  public 
By  reducing  the  number  of  circuits  to  four,  there  will  be 
at  least  four  Judges  rendered  available  for  the  Courts 
which  are  to  sit  permanently,  and  b^  thus  sitting 
while  the  circuita  are  out,  they  will  retain  some  men  in 
town,  and  thus  permit  of  a  dispersion  of  business.  Of 
course,  in  changing  the  extent  of  the  circuits,  due  regard 
must  be  had  to  vested  interests,  such  as  crown 
prosecutorships. 


ELECTION   PETITIONS— INSPECTION  OF 
*    VOTING  PAPERS  AND  REGISTERS. 

On  Thursday,  in  the  Court  of  Common  Pleas,  Mr. 
Justice  Lawson,  in  the  case  of  the  Drogheda  Election 
Petition,  made  an  order  for  the  inspection  of  thu  ballot 
papers  presented  at  the  late  election,  on  the  application 
of  the  petitioner's  counsel.  This  seems  to  be  an 
extreme  exercise  of  the  powers  given  to  the  Court 
under  the  Act,  and  not  quite  consistent  with  the 
Petersfield  case  hereafter  mentioned.  The  Act  gives 
the  Court  power  to  order  an  inspection  of  the  rejected 
papers,  and  even  then  provides  that  no  papers  shall  be 


Digitized  by 


Google 


206 


THE  IRISH  LAW  TIMeS 


[April  25, 


examined  until  the  votes  of  the  persons  who  have  given 
these  votes  have  been  proved  or  declared  invalid.  This 
application  for  the  inspection  of  the  rejected  ballot 
papers  was  made,  and  granted  by  Fitzgerald,  J.,  in  the 
case  of  the  Athlone  Petition  (7  I-  L.  T.  R.  80-81), 
while  the  Court  of  Common  Pleas,  Westminster, 
have  just  given  judgment  on  another  application  (of 
which  we  give  a  report  in  another  page),  raising  an 
important  question  under  the  Ballot  Act.  It  arose  out 
of  the  Petersfield  Election  Petition,  and  took  the  form 
of  a  motion  for  a  mandamus  to  the  Clerk  of  the  Crown 
calling  on  the  respondent  to  show  cause  why  the  marked 
register  of  voters,  the  counterfoils  of  the  ballot  papers, 
and  the  backs  of  the  rejected  ballot  papers,  should  not 
be  shown  to  the  petitioners.  The  Court  differed  in 
opinion,  but  a  majority  of  the  Judges  have  refused  the 
application.  No  objection  was  made  to  the  inspection 
of  the  marked  registers,  and  it  was  admitted  by  the 
respondent's  counsel  that  had  they  not  been  sealed  up 
in  the  same  packet  with  the  counterfoils,  the  petitioners 
would  have  been  entitled  to  see  them.  Mr.  Justice 
Brett,  however,  held  that  the  petitioners  should  have 
inspection  of  all  the  papers  asked  for,  and  that  the 
facilities  for  such  an  inspection,  while  in  themselves 
reasonable,  would  not  be  inconsistent  with  the  secrecy 
of  the  ballot.  Inspection  of  the  rejected  ballot  papers 
and  of  the  counterfoils  corresponding  to  such  papers 
was  necessary  to  show  whose  votes  had  been  rejected, 
but  it  would  not  show  how  any  one  had  voted.  Unless 
the  most  perverse  ingenuity  were  displayed,  this  would 
not  be  known.  Mr.  Justice  Grove  and  Mr.  Justice 
Denman,  on  the  other  hand,  while  agreeing  that  the 
marked  register  should  be  produced,  thought  no  case 
had  been  made  out  for  the  inspection  of  the  rejected 
ballot  papers  and  counterfoils.  The  question  was, 
whether  the  Court  should  make  such  an  order  as  a 
matter  of  course  in  cases  of  scrutiny;  and  a  provision 
to  this  effect  could,  if  it  had  been  intended,  have  been 
made  in  two  lines  instead  of  the  guarded  sections  which 
the  Act  contained.  The  Act  did  not  intend  even  the 
Clerk  of  the  Crown  and  his  assistants  to  see  these 
papers  without  strong  grounds,  and  the  order  required 

should   not  be  made   without   such  strong  grounds 

shown,  moreover,  upon  oath.  The  order  ask^  for  was 
accordingly  refused,  but  it  is  to  be  noted  that  the  two 
dissentient  Judges  expressly  asserted  the  power  of  the 
Court  to  make  such  an  order,  merely  holding  that  this 
was  not  a  case  in  which  this  power  should  be  exercised. 


.    THE  MARRIED  WOMAN'S  PROPERTY  BILL. 

The  bill  to  amend  the  Married  Woman's  Property  Act, 
1870,  prepared  and  broujfht  in  by  Mr.  Morley,  Sir  John 
Lubbock,  and  Sir  Charles  Mills,  has  been  read  a  se-xind 
time. 

Claaae  12  of  the  Married  Woman's  Property  Act,  1870, 
enacts  that  "  A  hosband  shall  not,  by  reason  of  any  mar- 
riage which  shall  take  place  after  this  Act  baa  come  into 
operation,  be  liable  for  the  debts  of  his  wife  contracted 
before  marriage."  The  Act  came  into  operation  on  August 
9,  1870.  Any  one  who  married  before  August  9,  1870,  is 
imder  this  Act,  liable  for  bis  wife's  debts  contracted  before 
marriage  ;  and  any  one  who  married  on  or  after  August  9. 
1870,  is  not  liable  for  bis  wife's  debts  contracted  before 
marriage.    Now  clause  1  of  Mr.  Morley's  bill  is  as  follows  : — 

"So  much  of  the  Married  Woman's  Property  Act,  1870, 
as  enacts  tbat  a  husband  shall  not  be  liable  for  the  debts  of 
bis  wife  contracted  before  marriage  is  hereby  repealed  ;  but 
a  husband  shall  not,  after  the  passing  of  this  Act,  be  liable 
for  the  debts  of  hia  wife  contracted  before  marriage,  except 
by  reason  of  any  marriage  which  shall  take  place  after  this 
Act  has  come  into  operation,  and  then  only  to  the  extent  of 
any  property  to  which  he  shall  have  become  entitled  in 
right  of  his  wife  by  virtue  of  sach  marriage,  or  otherwise  in 
right  o^  through,  or  under  her." 


ENGLISH    LAWYERS. 

A  writer  in  an  American  journal,  called  the  Bench  and 
Bar  Remew,  pnblished  at  Baltimore,  makes  tbe  following 
criticums  on  English  Judges  and  Lawyers : — We  feel  a 
great  difficulty  in  speaking  of  the  actual  practitioners  at 
the  Bar  of  England.  Never  at  any  period  within  a  centnry 
and  a  half  was  the  Profession  at  ro  low  an  intellectual  ebb 
as  latterly.  It  is  not  that  there  is  any  deficiency  of  the  day 
labourers,  the  plodding  formalists  of  the  Profession.  These 
exist  in  greater  numbers,  and  are  probably  as  competent 
and  well  read  in  tbe  lore  of  tbe  blue  books  and  practice  cases 
as  any  of  their  predecessors.  But  superior  intellects  and 
briUiaut  talents  are,  in  our  day,  altogether  wanting.  There 
is  DO  Erskine,  no  Murray,  no  Law,  no  Romilly,  no  Brougham, 
no  Copley,  no  Denman,  no  Follet ;  we  have  not  even,  in  our 
time,  a  Best,  a  Garrow,  or  a  Scarlett. 

It  will  scarcely  be  credited  by  a  lay  reader — but  the  fact 
is  not  the  less  deplorably  true — tbat  with  tbe  exception  of 
half  a  dozen  men,  we  can  scarcely  name  a  barrister  who  cam 
now  address  a  jury,  in  an  important  cause,  with  average 
ability. — Sir  Alexander  Cockbum  was  among  the  best  speci- 
mens, and  among  these  there  is  only  one  who  can  be  called 
eloquent,  and  Sir  Alexander  Cockbum's  is  the  eloquence 
more  of  the  rhetorician  than  of  the  man  of  fervid  and 
impassioned  feeling. 

'The  present  Attorney-General  understands  the  practice 
of  the  courts  well,  is  an  excellent  case  lawyer,  and  is  gene- 
rally well-read  in  bis  profession.  He  is  a  man  of  subtle  and 
acute  intellect,  not  wanting  in  courage  or  self-possession, 
and  not  deficient  in  fluency,  but,  albeit  most  respectable  as 
a  lawyer,  as  an  advocate  he  cannot  be  compared  with  the 
great  lawyers. 

Sir  Fitzroy  Kelly,  from  the  elevation  of  Sir  Thomas  Wilde 
until  the  beginning  of  1819,  had  the  pick  of  tbe  best  legal 
business,  and  always  performed  his  work  with  consummate 
acumen,  subtlety,  and  address.  The  style  of  speaking  of  Sir 
Fitzroy  Kelly  was  eminently  legal.  His  sentences  short, 
clear,  and  symmetrical ;  be  arranged  his  facts  lucidly,  be 
grasped  his  details  with  considerable  artistic  skill  and  effect. 
He  was  ever  chaste,  natural,  and  uninvolved  ;  and  mthout 
being  an  ad  captandum  speaker,  or  descending  to  colloquial 
phrases,  could  make  himself  thoroughly  understood  by  a 
jury.  He  possessed  great  judgment  and  tact,  an  excellent 
pleader,  a  good  mercantile  lawyer,  and  generally  well-read 
in  the  common  law  of  the  land,  yet,  though  a  clear  and  dex- 
terous arguer  of  cases,  was  not  a  man  of  eloquence.  To 
scholarship,  Mr.  Kelly  mode  no  pretensions  whatever,  though 
he  possessed  some  knowledge  of  modem  languages,  and  was 
tolerably  read  in  English  literature.  Of  a  docile  nature^ 
and  of  flexible  mind,  he  was,  however,  one  of  those  men 
who  can  get  up  any  subject  on  or  for  a  particular  occasion, 
so  as  to  please  and  satisfy  an  attorney,  if  not  to  carry  the 
court  or  lead  captive  the  jury. 

Sir  Alexander  Cockbum  is  certainly  a  more  accomplished 
and  elegant  scholar,  and  much  more  a  man  of  the  world 
than  any  one  of  the  gentlemen  we  have  mentioned.  Not  a 
very  profound  lawyer,  he  is  yet  so  well  skilled  in  the  prin- 
ciples of  the  science,  and  has  so  scholarly  a  knowledge  of 
the  civil  law,  that  he  can  readily  grasp  any  principle  of 
jurisprudence.  His  intellect  is  so  clear,  his  power  of 
generalization  so  rapid  and  so  sure,  his  felicity  of  expression 
so  great,  that  he  readily  makes  himself  master  of  details. 
In  dealing  with  the  passions  of  men.  Sir  Alexander  Cock- 
bum possessed  greater  powers  than  any  of  his  colleagues. 
To  say,  however,  that  he  hod  been  a  great  advocate,  unless 
as  great  among  smaller  men,  would  be  incorrect.  When 
not  very  many  years  at  the  Bar  he  obtained  considerable 
practice,  and  one  of  the  largest  practices  before  Committees 
of  the  House  of  Commons.  In  this  branch  of  the  law  three 
times  larger  incomes  have  been  made,  than  ever  have  been 
acquired  in  the  regular  pursuit  of  the  Profession.  In  1841, 
1815,  and  1816,  Mx.  Charles  Austin  is  said  to  have  made  on 
an  average  more  than  £40,000  a  year.  The  Hon.  John 
Talbot  is  known  to  have  made  more  than  £12,000  a  year  ; 
and  juniors  who  have  never  attained  £200  a  year  at  West- 
minster Hall,  have  made  their  £3000  and  £1000  a  year 
durmg  those  three  years  before  committees. 

In  looking  over  what  we  have  written,  we  feel  obliged  to 
confess  that  eloquence  and  high  gifts,  generally  rare  amongst 
the  advocates  of  England,  have  now  nearly  perished  from 


Digitized  by 


Google 


1874] 


AND  SOLICITORS'  JOURNAL. 


207 


amongst  us.  It  is  well  stated  in  a  work  of  considerable 
research,  that  one  reason  of  the  decay  of  everything  resem- 
bling eloquence  is  the  excessive  degree  of  technicality  which 
pervades  every  portion  of  English  law.  Though  we  do  not 
deny  that  the  principles  of  special  pleading  are  based  in 
ngid  logic,  yet  we  must  admit — with  Mr.  John  George 
Philljmore — who  has  published  an  admirable  summary  of 
the  Homnn  law — that  the  wire-drawn  distinctions  of  special 
pleading  are  the  disgrace  and  the  opprobrium  of  our  age. 
To  meander  through  such  mazes  would  puzzle  the  subtlest 
intellect,  and  tax  to  the  utmost  the  powers  of  a  really 
robust,  masculine  understanding,  and  sometimes  tax  such 
powers  altogether  in  vain.  The  involved  phraseology,  the 
expletives,  the  synonymes,  the  pleonasms,  the  obscure  and 
b^rbarona  verbiage  of  the  modem  system  of  pleading,  are 
really  the  disgrace  of  our  time  and  system.  These  abuses 
are  excrescences  of  comparatively  modem  growth  on  the 
ancient  body  of  English  law,  for  in  the  earlier  time  plead- 
ings were  delivered  ore  iaius  at  the  Bar,  and  not  WTitten. 
The  eTil  has  been  much  increased  by  a  body  of  very 
ingenious  and  subtle  gentlemen  acting  under  the  Bar  as 
special  pleaders,  and  it  must  be  averred  that  for  the  last 
half  oentoiy  or  more,  oar  courts  of  justice  in  England  have 
been  far  too  prone  to  lend  a  willing  ear  to  refined  and 
technical  points  uf  objection  which  subtle  pleaders  below  the 
Bar  delight  to  raise,  and  pettifoggers  at  the  Bar  have  a 
peculiar  gloiy  in  susfakining  in  court. 

The  overgrown  mass — the  immense,  shapeless,  and  un- 
wieldly  body  of  the  English  law  is  an  impediment  not  less 
formidable  to  oratory  than  the  technicality  of  pleading. 
The  Tulumes  of  the  Statutes  at  Large  now  amount,  if  we 
remember  rightly,  to  about  fifty-three  volumes  qnarto,  of 
about  850  pages  each  volume.  Un  the  constmction  of  these 
Btatntes  there  are  annually  published  about  thirty  volumes 
of  Reports,  containing,  also,  at  an  average,  from  700  to  800 
pages  of  matter,  at  a  cost  of  about  £2  a  volume,  or  £60  a 
year  to  any  one  who  subscribes  to  a  complete  set  of  Reports, 
beginning  with  the  House  of  Lords,  and  ending  with  the 
Crown  Cases  Reserved.  How  can  any  one  or  any  ten  men 
master  all  this  enormous  or  unwieldy  mabs,  or  properly 
digest  and  common-place  it  on  his  mind?  Roger  North,  in 
his  day,  when  the  volnmes  of  Reports  were  only  sixty,  spoke 
of  tliem  as  innumerable.  If  he  were  to  revisit  the  glimpses 
of  the  moon,  what  wonld  he  say,  finding  600  volumes,  con- 
taining, down  to  the  end  of  1849,  250,000  points  of  law,  or 
more,  as  any  man  may  see  by  a  reference  to  Harrison's  or 
Chitty's  Index,  or  Jeremy's  Digest?  How  can  a  man  be 
eloquent,  whose  best  days  and  hours  are  spent  in  learning  to 
digest  matter,  and  arrange  in  his  mind,  or  to  learn  where  to 
discover,  and  how  to  apply  this  vast  mass  of  legislative 
verbiage,  and  the  deciuons  upon  it?  Talents  of  a  popular 
kind — the  power  of  giving  effect  to  large  and  oomin-eliensive 
views,  wither  under  such  a  discipline  as  this.  All  the  fire, 
energy,  and  enthusiasm  of  a  young  man — all  the  genius  and 
genoal  principles  he  has  acqnii«d  at  college,  and  in  the 
bosom  of  his  family,  die  within  him,  smothered  and  overlaid 
by  the  fonna  and  technicalities  of  a  system,  narrow,  crabbed, 
and  barbarous. 

Independently  of  this,  the  practical  workaday,  money 
getting,  and  business-like  spirit  of  our  time,  is  against  the 
theory  and  practice  of  eloquence.  A  man  particularly 
gifted  with  grace  of  manner  and  affluence  of  expression,  is 
despised  by  the  prig  and  the  formalist,  who  has  thoroughly 
conned  his  Chitty  and  his  Archbold,  and  is  looked  on  widi 
ineffable  disdain  by  the  successful  railway  speculator,  or  the 
man  or  woman  who  has  (what  is  called  within  the  precincts 
of  the  dty  of  London)  three  stars  in  India  Stock. 

The  multiplicity  and  detail  of  modem  affairs,  abounding 
in  particulars  and  small  items,  also  tends  to  stifle  and  suffo- 
cate everything  like  eloquence.  Uurs  is  an  age  of  debtor 
and  creditor — of  profit  and  loss — of  tare  and  tret — of  free 
trade  and  barter — of  buying  and  selling — of  quick  returns 
and  small  profits ;  and  men  have  neither  the  time  nor  the 
taste  to  make  fine  phrases  as  of  old.  If  we  have  perfected 
the  steam-engine,  and  created  railroads,  we  have  also 
enthroned  a  servile,  a  crouching,  and  mammon  getting  spirit 
ill  high  places — we  have  deified  dullness  and  formality,  and 
worshipped  mechanism;  and  drudgery,  and  cotton  spinning, 
and  knife  grinding,  as  though  they  were  things  lofty,  ethe- 
real, ipiritoal,  and  immortu.     With  such  feelmgs  pervading 


the  aristocracy  of  trade — aye,  and  the  aristocracy  of  land, 
and  of  acres — is  it  any  wonder  that  the  mass  of  barristers  are 
timid  formalists — is  it  any  wonder  that  they  will  not  speak 
with  decision,  and  fearlessness,  and  eneiffetio  eloquence,  like 
Erskine — that  they  shrink  fi^>m  giving  their  better  and  nobler 
thoughts  noble  expressions — ^that  they  are  dull  and  decorous, 
and  dead  to  the  most  generous  and  loftiest  impulses?  No 
doubt  the  times  in  which  we  live  or  vegetate  are  flat,  level,  and 
insipid.  We  are  fallen  on  the  cankers  of  a  calm  world  and 
a  long  peace ;  yet  we  cannot  but  think  that  somewhat  of  the 
mediocrity  of  the  Profession  is  owing  to  a  man  who  was 
longer  at  the  head  of  the  Bar  as  Attorney  and  Solicitor- 
General  than  any  man  within  a  centiury.  John  Lord 
Campbell,  though  a  sound  and  well-read  lawyer,  was  neither 
a  gifted  nor  a  high-hearted  man ;  neither  a  scholar  nor  an 
orator,  nor  a  distinguished  gentleman;  and  his  leaden 
influence  has  operated  in  many  ways  most  disastrously. 
When  eloquence,  or  even  a  graceful  and  fluent  elocution,  is 
not  prized,  men  will  take  no  pains — will  make  no  efforts  to 
become  successful  speakers.  Advocates  will  not  labour 
earnestly  to   become   eloquent    when   suoh    barristers   as 

the and  the lead  the  Great  Northern  Circuit  of 

England.  We  do  not  deny  that  there  is  great  ingenuity 
and  skill — a  happy  facility  of  dealing  with  entangled  and 
complicated  facts — that  there  are  great  judgment,  quickness, 
tact,  knowledge  of  practice  and  of  cases  now  at  the  Bar  uf 
England;  but  of  eloquence  there  is  none,  and  of  scientific  or 
historic  learning  very  little.  Ours  is  an  age  of  no  flagrant 
wrongs — of  no  deeds  of  violence  or  rapine— of  no  great 
political  trials — ^and  the  occasion  has  not,  perhaps,  arisen  to 
call  forth  the  eloquence  of  the  "coming  man."  In  Ireland 
two  eloquent  advocates  appeared  at  the  State  trials.  One, 
a  fins  old  gentleman  of  the  name  of  Holmes,  then  in  hia 
78th  or  79th  year,  and  a  brother-in-law  of  Thomas  Addis 
Emmett;  the  other  Mr.  Whiteside,  the  author  of  a  book  in 
three  volumes  on  Italy. 

It  is  possible  that  in  the  back  rows  of  the  Queen's  Bench 
and  Exchequer  there  are  some  undiscovered  Erskines,  Cur- 
rans,  and  Broughams ;  but  so  long  as  the  system  prevails 
among  attorneys  of  giving  the  leading  causes  to  Queen's 
Counsel  wearing  silk  gowns,  er  rather  to  those  among  them 
who  have  business  in  law  and  equity — the  Erskines,  the 
Currans,  and  Broughams  are  likely  to  remain  undiscovered. 
Half  a  century  ago,  there  were  not  above  twenty  silk  gowns 
in  the  Profession,  ten  of  whom  were  men  of  real  ability,  and 
the  remainder  of  great  professional  learning ;  but  now  sUk 
gowns  are  given  to  men  neither  of  eloquence,  of  legal  learn- 
ing, nor  of  high  scholarship.  Among  them  there  are  not 
nine  men  capable  of  leading  or  conducting  a  cause  better — 
many  of  them  not  so  well — as  the  many  astute  and  sensible 
men  without  a  silk  gown. 

One  might  fancy  that  in  the  criminal  branch  of  tiie  Pro- 
fession  we  might  find  eloquent,  ingenious,  and  able  men  at 
the  Central  Criminal  Court..  But  there  is  scaroely  one  man 
above  mediocrity,  excepting  a  very  few. 

The  liar  of  England  is  now  a  very  numerous  body.  In 
the  beginning  of  the  past  year  it  consisted  of  over  TOOO 
individuals,  and  there  were  called  in  the  previous  year  300 
gentlemen.  The  Bar  of  England  at  this  moment  probably 
consists,  to  reckon  new  members,  of  about  8000  members 
but  the  returns  cannot  be  accurately  ascertained  at  present 

In  Irdand  the  Profession  of  the  Bar  is  relatively  greater 
than  in  England,  and  the  Queen's  Counsel  also  more 
nimierous.  We  have  no  means  of  knowing  the  number  of 
advocates  in  Scotland.  No  doubt  there  is  much  in  success  at 
the  Bar  to  ennoble  and  gratify  the  mind,  and  to  attract  the 
eyes  of  those  whose  hopes  outrun  their  judgment,  but  lay- 
men and  spectators  perceive  the  spangles  upon  the  robe  of 
the  advocate,  profoundly  unaware  that  all  is  not  gold  that 
glitters  brightiy.  If  the  advocate  has  his  triumphs  he  has 
also  his  troubles,  and  to  the  vast  majority  the  troubles  far 
exceed  the  triumphs.  Crowds,  says  somebody  whose  name 
and  book  we  forget,  but  who  spoke  truly — crowds  admire 
the  figures  upon  tapestry — the  splendour  of  the  colours,  and 
the  rich  intertexture  of  its  purple  and  gold  ;  but  who  turns 
the  array  to  contemplate  the  jagged  ends  of  thread,  rags  of 
worsted  and  unsightly  patchwork  of  the  reversed  side  of  the 
picture,  and  yet  it  is  from  this  side  the  artificer  sits  and 
works — this  is  the  picture  as  he  sees  it — the  gay  outside  is 
for  the  spectator.     Thus  it  ia  that  we  look  upon  Viie — ermine 
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lace,  gold,  jewels.  Rank,  station,  ambition,  glitter  in  our 
eyes,  and  we  envy  the  good  fortune  of  the  poasessorB,  and 
think  they  must  be  happy,  seeing  but  the  thra  side  of  their 
lives  ;  yet  not  a  life  among  them  that  has  not,  or  has  not 
had  its  rags  and  tags,  and  knotted  ends,  its  wrong  side,  in 
that  in  which  the  artisan  has  been  drudging  all  his  days, 
until  the  splendour  he  has  made  becomes  distasteful,  and 
only  serres  to  enrich  the  eyes  of  ignorant  lookers-on. 


A  BILL 
To  Amend  the  Lam  rdating  to  the  appotntment,  duiUee,  and 
payment  of  Count;/  Coroners,  and  Expentet  of  Inqueett  in 
Jrdand. 

Wbibeab  it  is  expedient  to  authorise  coroners  in  Ireland  to 
appoint  deputies  to  act  in  their  stead  in  certain  cases,  and 
to  amend  the  law  with  respect  to  the  appointment  and 
payment  of  coroners,  and  the  expenses  of  inquests,  and  to 
provide  compensation  for  coroners  obliged  to  give  up  their 
office,  and  to  make  provision  with  respect  to  the  duties  of 
such  coroners : 
Be  it  therefore  enacted,  &c.  .... 

BepeaL 

1.  That  from  and  after  the  paieing  of  thit  Act :  The 
•everal  parts  of  the  Acta  herein-after  mentioned  shall  be 
and  the  same  are  hereby  repealed ;  that  is  to  say,  so  much 
of  an  Act  passed  in  the  fourth  year  of  His  late  Majesty 
George  the  Fourth,  intituled  "An  Act  to  regulate  the 
amount  of  presentments  by  grand  juries  for  payment  of  the 
public  officers  of  the  several  counties  in  Ireland,"  and  so 
much  of  an  Act  passed  in  the  ninth  and  tenth  years  of  Her 
present  Majesty,  intituled  "An  Act  to  amend  the  laws 
relating  to  the  office  of  coroner  and  the  expenses  of  inquests 
in  Ireland,"  as  relates  to  the  election  of  coroners  for 
counties  continuing  for  two  days,  and  their  property 
qualification,  and  the  payment  of  such  coroners  for 
counties,  and  so  much  of  the  said  last-mectiuned  Act  and 
the  Schedule  C.  thereto  as  relates  to  the  payment  of  poor 
witnesses  attending  at  inquests. 

Appointment  of  Ptputy. 

2.  From  and  after  the  passing  of  this  Act,  it  shall  be 
lawful  for  every  coroner  of  any  county,  and  he  is  hereby 
directed,  by  writing  under  his  hand  and  seal,  to  nominate 
and  appcnnt  from  time  to  time  a  fit  and  proper  person,  being 
•  member  of  the  legal  or  medical  profession,  to  act  for  him 
as  his  deputy  in  the  holding  of  inquests  ;  anoh  appointment 
being  subject  to  the  approval  of  the  Lord  Chief  Justice  of  the 
Comt  of  Queen's  Bench,  the  Chief  Coroner  in  Ireland,  and 
all  inquests  taken  and  other  acts  performed  by  any  such 
deputy  coroner,  under  and  by  virtue  of  any  such  appoint- 
ment, shall  be  deemed  and  taken,  to  all  intents  and 
purposes  whatsoever,  to  be  the  acts  and  deeds  of  the 
coroner  by  whom  such  appointment  was  made  :  Provided 
always,  that  a  duplicate  of  the  order  of  such  appointment 
shall  be  forthwith  transmitted  to  the  clerk  of  the  peace  for 
the  county  in  which  such  coroner  shall  reside,  to  be  filed 
among  the  records  of  the  said  county :  Provided  also,  no 
such  deputy  coroner  shall  act  for  any  such  coroner  as 
aforesaid,  except  during  the  illness  of  the  said  coruoer,  or 
during  his  absence  from  any  lawful  or  reasonable  cause ; 
and  that  every  snch  appomtment  may  at  any  time  be 
cancelled  and  revoked  by  the  coroner  by  whom  the  same 
was  made. 

Qualification  of  Coroner. 
8.  From  and  after  the  passing  of  this  Act,  no  person  shall 
be  elected  or  chosen  to  the  office  of  coroner  unless  at  the 
time  of  being  so  elected  or  chosen  be  is  qualified  as  follows; 
that  is  to  say, 
(a.)  Is  duly  qualified  to  practice  medidne  or  surgery, 
and  registered  as  such  under  tiie  Medical  Act  of 
1868,  or  any  Act  amending  the  same  ;  or 
(6.)  Is  a  barristerat-law ;  or 
(c.)  Is  on  the  roll  of  solicitore  or  attorneys  in  one  of  the 

superior  courts  at  Dublin ;  or 
(d.)  Is  a  justice  of  the  peace  of  fire  years  standing. 


Hemuneration  of  Coroner. 
4.  And  be  it  enacted  that,  on  and  after  the  firtt  day  of 
January,  one  thoiuand  eight  hundred  and  eeventy-five, 
there  shall  be  paid  to  every  county  coroner,  in  lieu  of  the 
fees  and  allowances,  which,  if  tiiis  Act  bad  not  passed, 
he  wonld  have  been  entitled  to  receive,  such  annual 
salary,  not  being  less  than  the  average  amount  of  the 
fees  upon  inquests  held  by  him  or  his  predecessor  in 
said  office  during  the  five  years  last  past,  calculated  at  not 
less  than  tvm  poundt  ten  Ailiingi  sterling,  for  each  inqoeat 
held  by  him  or  his  predecessor  during  said  period  ;  and  also 
the  average  of  all  allowances  actually  received  by  every 
such  coroner  during  said  five  years :  And  the  grand  jury 
of  each  county,  in  fixing  said  salary,  are  also  to  take  into 
consideration  the  special  circumstances  of  each  case;  and 
they  shall  at  the  next  assizes  held  after  the  passing  o{ 
this  Act  fix  the  annual  salary  to  be  paid  to  each  eoanty 
coroner  and  his  successors,  in  lien  of  fees  and  allowances  : 
Provided  always,  that  the  treasurer  of  each  county  shall 
pay  out  of  the  county  rates  such  salary  or  salaries  to 
all  such  county  coroner  or  coroners,  half-yearly ;  that  is, 
to  say,  on  the  first  day  of  May  and  the  first  day  of  Novem 
ber  in  each  year ;  and  whenever,  from  death  or  removal, 
or  any  other  cause  whatever,  any  county  coroner  shall  not 
be  entitled  to  a  salary  for  the  whole  of  a  half-year,  a  pro- 
portionate part  of  the  salary  shall  be  paid  him,  or,  in  case 
of  his  death,  it  shall  be  paid  to  his  personal  representative  : 
Provided  always,  that  in  case  any  grand  jury  of  any  county 
and  any  county  coroner  shall  be  unable  to  agree  as  to  the 
amount  of  the  salary  to  be  paid  to  such  county  coroner,  it 
shall  be  lawful  for  the  Lord  Lieutenant  General,  or  other 
chief  governor  or  governors  of  Ireland,  and  he  or  they  is,  or 
are  required,  upon  application  of  any  such  grand  jury,  or 
any  such  coroner,  on  a  statement  of  the  case  braug  laid 
before  him  or  them,  to  fix  and  determine  the  amount  of 
such  salary,  having  regard  to  the  averages  as  aforesaid,  and 
also  to  the  special  circumstances  of  each  case :  Provided 
that  nothing  herein  contained  shall  in  any  manner  take 
away,  alter,  or  deprive  any  such  coroner  of  the  right  to  be 
repaid  out  of  the  county  rates  the  expenses  and  disliurse- 
ments  which  may  have  been  made  by  him  on  the  holding  of 
any  inquest :  And  provided  always,  that  every  county 
coroner  shall  also  be  paid  mileage  for  each  mile  travelled, 
going  to  and  returning  from  each  inquest,  at  the  rate  of 
lixpence  per  mile,  which  he  may  have  travelled  in  order  to 
hold  such  inquest  :  And  be  it  further  provided,  that  when 
upon  the  death  or  removal  of  any  such  coroner,  the  coroner 
of  the  adjoining  district,  in  the  name  county,  who  shall  be 
be  called  upon  to  act  as  coroner  in  said  vacant  district, 
shall,  for  each  inquest  held  by  him  in  said  diiitrict,  be  paid 
a  sum  of  ttBo  pounds  ten  thiUingi  sterling,  which  the  grand 
jury  of  snch  county  wherein  such  vacancy  has  taken  place 
are  hereby  directed  to  pay  out  of  tho  county  rates  to  all 
coroners  discbarging  such  extra  duties. 

Polling  to  continue  far  One  Day. 

6.  From  and  after  the  passing  of  this  Act,  so  much  of 
the  Act  9  JE  10  Vict.  c.  37,  as  authorises  the  polling  at 
elections  for  coroners,  to  continue  for  two  days,  shall  be, 
and  the  same  is  hereby  repealed,  and  thenceforth  snch 
polliag  shall  continue  for  one  day  only. 

Payment  of  TTitneoes. 

6.  From  and  after  the  passing  of  this  Act,  it  shall  and 
may  be  lawful  for  any  coroner,  deputy  coroner,  or  two 
josticea  ot  the  peace,  by  whom  an  inquest  is  held  in  Ireland, 
to  pay  to  any  poor  witness,  for  each  day  of  attendance  at 
such  inquest,  any  sum  not  exceeding  two  thiUingt  per  day, 
as  shall  seem  just  and  reasonable,  and  to  pay  any  sum  not 
exceeding  five  ehiUingt,  as  shall  be  reasonable  for  the  re- 
moval of  any  dead  body  from  the  place  where  snch  dead 
body  was  found  to  the  house  at  which  an  inquest  thereon  is 
intended  to  be  held. 

Superannuation  of  Coroner. 

7.  From  and  after  the  passing  of  this  Act,  no  person 
shall  continue  to  hold  the  office  of  coroner  in  Ireland  after 
he  has  attained  the  age  of  seventy  years,  or  after  he  hag 
become  incapable,  from  ill-health  or  infirmity,  to  discharge 
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the  dntiea  of  hia  office,  and  every  coroner  in  Ireland  who 
has  attained  the  age  of  sixty  yean  and  served  in  that  office 
for  twenty-one  yeara,  shall  be  entitled,  at  his  option,  to 
retire  from  the  office  of  coroner ;  and  it  shall  and  may  be 
lawfiil  for  every  each  coroner  who  may  so  desire  to  retire, 
or  who  may  be  obliged  to  give  up  hia  office,  to  apply  by 
coansel  to  the  Conrt  of  Queen's  Bench,  or  to  a  judge  of 
aasize  presiding  in  the  county  where  such  coroner  resides, 
for  a  certificate  or  declaration  that  the  applicant  has  at- 
tained the  age  of  seventy  years,  or  is  incapacitated,  by  ill- 
health  or  infirmity,  &om  discharging  the  duties  of  his  office, 
or  whO)  having  attained  the  age  of  sixty  years,  has  served 
in  the  office  of  coroner  for  twenty -one  years  (as  the  case 
may  be),  and  upon  hearing  such  evidence  as  may  be  given 
in  support  of  such  application,  the  court  or  judge  before 
whom  same  is  heard  shall  give  such  certificate,  should  the 
evidence  given  be  sufficient  to  justify  said  court  or  judge  of 
assixe  in  so  doing,  and  upon  the  production  of  any  such 
oertificste  the  coroner  therein  named  shall  be  thenceforth 
entitled  to  receive  an  annoity  or  yearly  snm,  being  two 
thirds  of  the  salary  to  which  he  was  entitled  as  coroner, 
said  annuity  to  be  paid  half-yearly,  at  May  and  November, 
in  each  year  during  such  coroner's  natural  life,  and  every 
snch  annnity  shall  be  payable  out  of  and  chargeable  upon 
the  funds  raised  by  fines  and  penalties  in  Ireland,  and  such 
annuities  shall  be  paid,  as  herein  provided,  by  the  registrar 
or  person  in  diarge  of  the  collection  of  all  moneys  and 
accounts  connected  with  said  fines  and  penalties,  the  receipt 
of  each  coroner  entitled,  as  herein  provided,  to  receive  the 
same  shall  be  a  sufficient  voucher  for  the  payment  of  said 
annoity ;  provided  always,  that  upon  the  death  of  any 
coroner  in  receipt  of  such  armuity,  his  legal  representative 
shall  be  entitled  to  a  proportionate  part  of  the  current  half 
year's  armnity. 

7n  MM  Cormier  rtf»»a  Jnquett. 

8.  And  be  it  enacted,  that  if  any  coroner  shall  in  any 
case  refuse  or  neglect  to  hold  an  inquest  which,  in  the 
opinion  of  the  grand  jury  of  the  county,  ought  to  have  been 
held,  it  shall  be  lawful  for  such  grand  jury  to  apply  to  the 
Court  of  Queen's  Bench,  or  to  tbd  going  judge  of  assize,  for 
a  mle  calling  on  such  coroner  to  show  cause  why  he  did  not 
hold  such  inquest,  provided  that  two  Clear  days'  notice  in 
writing  of  such  intended  application  shall  be  personally 
served  npon  sach  coroner,  and,  if  at  the  hearing  of  said 
Implication  such  coroner  shall,  in  the  opinion  of  said  court 
or  judge,  fiul  to  show  sufficient  cause  for  not  holding  such 
inquest,  the  court  or  judge  shall  direct  such  coroner  to 
proceed  to  hold  snob  inquest,  or  otherwise  inflict  upon  said 
coroner  such  fine,  not  exceeding  the  sum  of  ten  pounda  ster- 
ling for  each  snch  case,  as  to  such  coort  or  judge  may  seem 
>%ht. 

Jury  on  Inquest, 

9.  In  case  no  twelve  of  the  jurors  who  may  be  sworn 
npon  a  coroner's  inquest  sliall  s^ree  and  return  a  verdict 
within  soch  reasonable  time  as  the  coroner,  deputy  coroner, 
or  the  magistrates  before  whom  such  inquest  is  being  held 
shall  determine,  such  coroner,  deputy  coroner,  or  magis- 
trates shall  then  be  at  liberty,  and  are  hereby  authorised  to 
discharge  such  jury,  and  upon  their  discharge  to  proceed 
anew  to  have  another  jury  summoned  and  sworn  to  hold  an 
inqnest  (none  of  the  former  jurors  to  be  eligible  to  serve 
upon  said  inquest),  and  obtain  the  attendance  of  witnesses 
thereat,  as  in  manner  provided  for  the  holding  of  inquests, 
and  shall  so  proceed  until  the  verdict  of  a  jury  be  obtained. 

Oonmitment  of  persons  tiupected  of  causing  death. 

10.  And  be  it  enacted,  that  when  any  person  or  persons 
aliall  be  taken  on  charge  or  suspicion  of  being  leloniously 
implicated  in  the  death  of  the  person  on  whose  body  an 
inqnest  is  about  to  be  or  is  being  held,  the  coroner  or 
deputy  coroner  doing  duty  at  such  inquest  is  hereby  em- 
powered upon  a  proper  information  of  the  fact  being  taken 
in  writing  by  such  coroner  or  deputy  coroner,  to  commit  to 
prison  the  person  or  persons  so  charged  or  suspected,  who 
idiaU  be  retained  in  custody  until  the  result  of  the  inquiry 
and  the  vordiot  of  a  jniy  on  such  inquest  shall  be  had ; 
wfaereopon  snch  coroner  or  deputy  coroner  shall  recommit 
or  release  such  person  or  persons  as  may  be  right  in  pnr- 


snance  of  such  verdict :  And  be  it  further  provided,  that  all 
persons  suspected  or  accused  of  being  principals  or  acces- 
saries before  the  fact,  if  in  custody,  shall,  upon  a  written 
order  of  the  coroner  presiding  at  any  such  inquest,  be  pro- 
duced at  the  inquest  or  any  adjournment  of  the  same,  and 
all  such  persons  shall  be  allowed  to  bear  the  evidence  given, 
and  if  necessary,  to  cross-examine  the  witnesses  as  to  snch 
coroner  may  seem  right. 

Bail  in  cases  of  Manslaughter, 

11.  In  every  case  in  which  a  coroner's  jury  shall  have 
found  a  verdict  of  mansUnghter  against  any  person  or 
persons,  it  shall  be  lawful  for  the  coroner  or  deputy  coroner 
before  whom  the  inquest  was  taken  to  accept  bail,  if  he 
shall  think  fit,  with  good  and  sufficient  securities  for  the 
appearance  of  the  person  or  persons  so  charged  with  the 
offence  of  manslaughter  at  the  next  assize  and  general  gaol 
delivery  to  be  holden  in  and  for  said  county  within  which 
such  inquest  was  taken,  and  thereupon  such  person  or 
parsons,  if  in  the  custody  of  any  officer,  or  in  a  gaol  under 
a  warrant  of  commitment  issued  by  such  coroner,  shall  be 
discharged  therefrom. 

Secognizanoei, 

12.  In  every  case  in  which  any  coroner  or  deputy  coroner 
shall  admit  any  person  to  bail,  he  shall  cause  recognizances 
to  be  taken  in  the  form  given  in  the  schedule  of  this  Act, 
and  shall,  without  unnecessary  delay,  return  such  recog- 
nizances to  the  clerk  of  crown  for  such  county,  and  such 
coroner  or  deputy  coroner  shall  be  entitled  to  such  fees  and 
charges  as  the  clerks  of  petty  sessions  are  by  law  entitled  to 
on  admitting  persons  charged  to  bail. 

DeposUioju. 

13.  At  any  time  after  all  the  depositions  of  witnesses  at 
any  inquest  shall  have  been  taken,  every  person  against 
whom  any  coroner's  jury  may  have  fotmd  a  verdict  of 
murder  or  manslaughter  shall  be  entitied  to  have,  from  the 
coroner  or  from  the  person  having  custody  of  the  same, 
copies  of  the  depositions  on  which  such  verdict  shall  have 
been  found,  on  payment  of  a  reasoiuble  sum,  not  exceeding 
the  rate  of  tioopemx  for  every  folio  of  ninety  words. 

Interpretation, 

14.  In  this  Act  the  word  "coroner"  shall  mean  and 
extend  to  any  person  who  is  or  shall  be  appointed  coroner 
for  any  county,  county  of  a  dty,  or  riding  or  division  of  a 
county  in  Ireland ;  and  the  word  "  deputy  coroner  "  shall 
mean  any  person  or  persons  appointed  to  such  office  under 
the  provisions  of  this  Act,  or  otherwise  lawfully  holding  an 
inquest  in  lieu,  or  in  the  absence  of  a  coroner. 

Extent  of  Act, 
16.  This  Act  shall  extend  to  Ireland  only. 

SCHKDULB. 

Be  it  remembered  that,  on  the  day  of  in  the 

year  of  our  Lord  ,  A.B.,  of  [farmer'],  L.M.,  of 

[grocer]  and  N.O,,  of  [butcher'],  came  before 

one  of  Her  Majesty's  coroners  [or  a  deputy  coroner]  for  the 
[county]  of  ,  and  severaliy  acknowledged  themselves 

to  owe  to  our  Lady  the  Queen  the  several  sums  following  ; 
that  is  to  say,  the  said  A.B.  the  sum  of  and  the  said 

£.M,  and  N.O,  the  sum  of  each,  of  good  and  lawful 

money  of  Great  Britain,  to  be  made  and  levied  of  their 
goods  and  chattels,  lands  and  tenements  respectively,  to 
the  use  of  our  said  Lady  the  Queen,  her  heirs  and  succes- 
sors, if  the  said  A.B.  fail  the  condition  indorsed. 

Taken  and  acknowledged  the  day  and  year  first  above 
mentioned,  at  ,  before  me, 

J.S.  BIAL. 

Coroner  [or  deputy  coroner]  for  the  [county]  of 


Condition  Indorsed. 

.  The  condition  of  the  written  recognizance  is  such,  that 
whereas  a  verdict  of  manslaughter  han  been  found  against 
the  said  A.B.  by  a  jury  empannelled  to  inquire  how  and  by 
what  means  came  by  [his]  death  :  If,  therefore,  the 

said  A.B.  shall  appear  at  Uie  next  court  of  oyer  and 
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terminer  and  general  gaol  delivery  to  be  holden  in  and  for 
the  [county]  of  ,  and  there  Burrender  himaelf  into  the 

custody  of  the  keeper  of  the  gaol  there,  and  plead  to  Bach 
inquisition,  or  such  other  indictment  as  may  be  preferred 
against  him,  and  take  his  trial  upon  same,  and  not  depart 
the  said  court  without  leare,  then  the  aaid  recognizance 
shall  be  void,  or  else  the  same  shall  stand  in  full  force  and 
virtne. 


RECENl  DECISIONa 


(CosiroLLT  V.  LoBD  DiOBY,  8  la  L.  T.  R) 

A  decision  of  conmderable  importance  has  been  delivered 
at  the  Tullamore  Land  ijessions  by  Mr.  Jellett,  Q.C.,  the 
learned  Chairman  for  the  King's  County,  in  a  case  in  which 
Mr.  Andrew  Connolly,  of  Cluoagh  House,  sought  to  recover 
from  Lord  Digby  £249  compensation  for  disturbance  from 
a  farm  at  Clouad,  and  for  improvements  which  the  claimant 
alleged  he  bad  effected  in  the  holding  in  question.  The 
case,  in  some  particulars,  recalls  the  unfortunate  dispute 
which  not  long  since  took  place  on  the  Leinster  Estates, 
and  if  it  had  been  beard  twelve  months  ago  would  have 
done  a  great  deal  to  settle  that  disagreement.  As  on  the 
Leinster  Estate,  the  question  involved  in  the  case  decided 
by  Mr.  Jellett,  was  the  reasonableness  of  a  "  yearly  lease," 
avd  the  right  of  the  occupier  to  refuse  to  abandon  advan- 
tages conferred  on  him  by  the  Land  Act.  In  some  details 
Lord  Digby's  lease  would  appear  to  differ  from  the  instru- 
ment objected  to  by  the  tenants  on  the  Leinster  Estates, 
but  there  is  nevertheless  a  sufficient  resemblance  between 
the  main  features  of  the  dispute  between  Lord  Digby  and 
Mr.  Connolly,  and  that  between  the  Duke  and  his  tenants, 
to  justify  a  comparison.  It  appears  that  in  1864  Mr. 
Connolly  became  tenant  of  the  Isaids  of  Clonad,  under  a 
contract  from  year  to  year  which  prevailed  on  the  estate. 
This  contract  set  forth  that  the  tenancy  might  be  deter- 
mined by  the  death  of  the  tenant  or  by  a  uiz  months'  notice 
to  quit,  and  it  excepted  from  the  demise  all  royalties  and 
minerala,  and  reserved  to  the  landlord  all  control  over  fish 
and  game.  Some  dispute  aj  pears  to  have  arisen  between 
the  parties  respecting  the  shooting  of  game,  and  in  the 
month  of  Eebruaiy,  1873,  a  new  yearly  lease  was  sent  to 
Mr.  Connolly  by  the  agent  of  the  estate  for  his  signature. 
The  principal  points  uf  difference  between  the  new  lease 
and  the  contract  under  which  Mr.  Connolly  formerly  held 
would  seem  to  be  as  follows  : — In  the  new  lease  there  was 
an  exception  out  of  the  demise  of  all  quarries,  atone,  slate, 
and  of  ail  marl,  clay,  bog,  and  bog  timber,  whereas  there 
was  no  such  exception  in  the  former  contract.  A  more 
important  difference  in  the  new  lease  was  a  clause  providing 
that  the  lessee  should  not  be  entitled  to  any  com  or  other 
crop,  as  a  way-going  crop,  sown  at  the  expiration  of  the 
demise.  But  the  provision  in  the  new  instnmient  upon 
which  Mr.  Jellett  laid  the  greatest  streus  in  delivering  his 
judgment  was  a  clause  exactly  similar  to  one  contained  in 
the  Leinster  lease.  In  this  clause  "it  was  Bet  forth  that 
the  demise  shall  be  forfeited  in  the  event  of  the  tenant 
assigning,  sub-letting,  or  sub-dividing  the  farm,  becoming 
bankrupt  or  insolvent ;  in  case  of  the  mterest  of  the  tenant 
being  taken  in  execution  of  any  judgment,  decree,  or  order 
registered  against  it,  or  an  order  fur  the  sale  of  it  made  by 
A  competent  Court." 

Under  the  old  contract  the  landlord,  in  the  event  of  any 
of  the  occurrences  specified  in  this  clause  might  sue  the 
tenant  under  the  Landlord  and  Tenant  Act  of  1860,  and 
recover  damages  for  Iom  sustained,  but  as  the  learned 
Chaimian  explained,  "under  the  new  form  of  letting,  all 
assignments,  whether  voluntary  or  involuntary,  were  in- 
cluded, and  every  assignment  or  sub-letting  re-entails  a 
forfeiture  of  the  tenant's  interest,  and  entitles  the  landlord 
to  recover  possession  of  the  fnrm,  discharged  under  the  9th 
section  of  the  Laud  Act  from  all  claim  fur  compensation." 
Mr.  ConDolly  refused  to  sign  this  form  of  lease  and  for  this 
refusal  he  was  ejected  by  Lord  Digby,  who  resisted  his 
claim  for  compensation  for  disturbance  on  the  grounds  that 
the  provisions  of  the  new  lease,  were  just  and  reasonable. 
Mr.  Jellett,  however,  held  that  the  claimant  acted  reasonably 
in  refusing  to  sign  the  document,  as  it  would  have  rendered 
bis  tenure  more  precarious  than  it  had  formerly  been,  and 


as  there  was  nothing  nnfair  in  his  refusal  to  "  aliandon  one 
important  benefit  conferred  on  him  by  the  Land  Act."  He 
therefore  allowed  him  the  snm  of  £107  15s.(or  £141  fis.  less 
than  the  amoant  claimed  in  this  renpect)  as  compensation 
for  distorbanoe  ;  he  also  allowed  him  £10  for  improvements. 
Under  ordinary  circomstauces  the  costs  of  the  case  would 
follow  the  decree,  bat  Mr.  Jellett,  by  way  of  consoling 
Lord  Digby  for  the  attacks  made  upon  him  by  the  claimant's 
oonnsel,  refiised  to  give  costs  to  Mr.  Connolly.  Mr.  Con- 
nolly will,  perhaps,  pocket  a  very  small  portion  of  the 
£117  ISs.  granted  to  him  by  the  Chairman  by  the  time  his 
costs  and  £80  IDs.,  one  year's  rent  of  his  holding,  are 
deducted  from  the  amount,  but  he  appears  to  be  well  pleased 
with  the  result,  and  the  tenant  farmers  in  general  will  have 
some  reason  to  be  satisfied  with  the  decision,  which 
acknowledges  a  most  important  principle. — Leimter  Expma. 


COURT  OF  COMMON  PLEAS,  WESTMINSTER 

April  15. 

(^ttings  in  Banco  before  Justices  'Kxt.tisa,   Clat,  and 
Dknhan). 

BTOW  V.  JOLLIFn. 

This  was  an  application  arising  out  of  the  Fetetsfield 
election  petition. 

Mr.  J.  O.  Griffits  (with  him  Mr.  Lumley  Smith)  moved 
for  a  peremptory  mandamus,  calling  on  the  clerk  of  the 
Crown-ofSce  to  permit  inspection  of  the  market  register 
counterfoils  and  rejected  ballot  papers.  The  petition  con- 
tained the  usual  charges  of  corrupt  practices,  and  claimed 
the  seat  under  a  scrutiny.  The  Ballot  Act  provides  for  the 
inspection  of  the  marked  register  under  regulations  to  be 
approved  by  the  Speaker  of  the  House  of  Commons,  bat  no 
such  regulations  have  been  made.  The  Clerk  of  the  Crown 
refused  inspection  of  the  marked  register  because  it  was 
sealed  up  (as  provided  by  the  Act)  in  the  same  packet  as 
the  counterfoils  marked  with  the  number  of  the  votes,  and 
could  not,  tiierefore,  be  shown  without  the  risk  of  exposing 
them. 

The  CoDHT  granted  »  role  nisi,  peremptorily  returnable 
on  Friday,  the  bearing  of  the  petition  being  fixed  for 
Tuesday  next. 


BATH  COUNTY  COURT. 

[From  the  Lam  Tima] 

Tueiday,  March  81. 

(Before  C.  F.  D.  Caillabd,  Esq.,  Judge.) 

RdsselIi  v.  Tbb  Gbeat  WsaiBBEi  Railway  Compahy. 

Caxrien  of  patttngen — Dday — It  it  necamry  to  render 
carrien  rttpomibU  for  dday  in  tiu  running  oftramt,  to 
thaw  wilful  miKondiuit. 

Bartrum  represented  the  plaintiff  and  WigKtman  Wood 
the  defendants. 

His  HONOUB  said. — ^The  plaintiff  in  this  action  seeks  to 
recover  firom  the  defendants  a  sum  of  9s.  4d.,  for  breach  of 
contract,  by  delay  of  train  under  the  following  circumstances : 
Ue  is  a  commercial  traveller  residing  at  Bath.  On  the 
morning  of  the  29th  October  last  he  took  a  second-class 
ticket  m  the  usual  way  at  the  defendants'  Bath  station  for 
Abingdon.  According  to  their  time  tables  for  that  month, 
which  were  put  in  evidence  on  his  behalf,  the  train  for 
which  be  was  booked  was  to  start  at  seven  minutes  past 
eight,  and  to  arrive  at  Swindon  at  five  minutes  to  nine ; 
and  there  was  another  train  to  leave  tiwindon  at  a  quarter- 
past  nine,  and  to  be  at  Didcot  at  twenty  minutes  past  ten  a.m. 
Then  there  was  again  anotber  train  to  leave  Didcot  at 
twenty-five  minutes  past  ten  and  to  be  at  Abingdon  at  fifty- 
five  minutes  past  ten  a.m.  The  plaintiff  stated  that  the 
passengers  for  the  north  statiuns  and  Abingdon  had  to 
change  at  Swindon,  and  that  he  did  so  ;  that  the  train  into 
which  he  changed  does  not  go  beyond  Didcot ;  that  he  had 
often  travelled  by  that  train  for  a  great  many  years ;  that 
the  usual  time  at  which  for  some  while  past  he  had  arrived 
at  the  latter  place  was  twenty  minutes  past  ten  in  the 
morning ;  that,  according  to  his  experience,  the  10°26  train 
for  Abingdon  from  Didcot  waited  lor  the  train  due  at  10 
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at  IMdoot,  and  that  he  had  never  before  the  morning  in 
qoeotion  missed  the  1 0*25  train.  On  that  morning,  however, 
there  was  a  delay  at  Swindon  in  the  starting  of  the  train 
for  Didoot.  How  long  that  delay  was  the  plaintifi  could 
not  exactly  tell,  bat  I  think  it  may  be  inferred  it  was  some 
noticeable  delay.  He  was  informed  at  Swindon  there  had 
been  a  collision  on  the  line,  and  he  attributed  his  leaving  late 
to  that  fact.  He  stated  this  in  answer  to  a  qnestion  from  the 
defendants'  counsel.  There  was,  also,  a  delay  in  the  progress 
of  this  train  at  some  station  before  Wantsge,  between  Swin- 
don and  Didcot ;  and  the  plaintiff  saw  that  a  damaged 
engine  earned  the  obstruction.  In  the  result  the  train 
arrived  at  Didcot  at  about  11  o'clock  a.m.,  when  he  found 
that  the  10*25  train  for  Abingdon  had  left.  According  to 
the  time  tables  there  wag  then  no  train  for  Abingdon  antil 
1  e'dock  p.m.  Thereupon,  having  business  engagements  of 
an  important  nature  at  Abingdon  that  morning  for  the 
honae  which  he  represents,  he  posted  thither  from  Didcot, 
the  distance  being  seven  posting  miles.  He  paid  98.  for 
the  fly  and  driver  and  4d.  for  a  turnpike — the  9s.  4d.  sought 
to  be  reoorered.  On  croRS-ezamination  he  admitted  most 
frankly  and  fairly  that  he  was  well  acquainted  with  the 
paragraph  headed  "  train  bills,"  which  is  on  the  cover  of  the 
time  tables,  and  to  which  I  shall  refer  more  at  length,  and 
he  also  said  he  was  aware  that  the  train  he  wished  to  catch 
comes  from  London  to  Didcot,  and  goes  thence  to  the  north. 
The  ticket  issued  to  the  plaintiff  had  on  it  the  words  "  Bath 
to  Abingdon,  second  class,  issued  subject  to  the  conditions 
stated  on  the  company's  time  bills."  l^e  paragraph  above- 
mentioned — 80  far  as  it  is  material  for  the  present  case — is 
in  these  words,  "Train  Bills.  The  published  train  bills  of 
this  company  are  only  intended  to  fix  the  time  at  which 
passengers  may  be  certain  to  obtain  their  tickets  for  any 
joozney  from  the  various  stations,  it  being  understood  that 
the  train  shall  not  start  from  them  befure  the  appointed 
time;  but  the  directors  give  notice  that  the  company  do 
not  undertake  that  the  trains  shall  start  or  arrive  at  the 
time  specified  in  the  bills  ;  nor  will  they  be  accountable  for 
any  loss,  inconvenience,  or  injury,  which  may  arise  from 
delays  or  detention,  unless  upon  proof  that  such  loss,  incon- 
venience, injury,  delay,  or  detention,  arose  in  consequence 
of  the  wilful  misconduct  of  the  company's  servants."  This 
paragraph  nr  conditional  clause  is  printed  on  page  100,  as 
well  as  on  the  cover  of  the  time  tables  put  in.  The  plaintiff 
•lone  gave  evidence  on  his  ovm  behalf,  and  at  the  con- 
dnsian  of  his  case  it  was  pressed  on  me,  with  much  ability, 
by  Mr.  Wightman  Wood,  the  defendants'  counsel,  that 
there  should  be  a  nonsuit.  It  is  obvious,  that  small  as  is 
the  amonnt  involved  in  this  case,  the  principles  upon  which 
it  is  to  be  decided,  one  way  or  the  other,  are  of  tiie  utmost 
importance  to  the  railway  companies,  and  to  the  innumerable 
timvellers  by  rail ;  to  the  companies  on  account  of  the 
enormoos  coat  which  would  be  thrown  upon  them  by  the 
iniiltiidicity  of  sums  of  more  or  less  amount,  which  they 
woold  have  to  pay  were  they  to  be  made  liable  in  every 
instance  for  want  of  punctiulity  in  their  trains,  and  to 
tiavelleia  if  they  were  to  be  without  redress,  and  at  the 
absolute  mercy  of  the  companies,  however  the  delay  might 
be  occasioned,  with  all  its  many  vexations  and  injurious 
ooDsequences.  For  the  plaintiff  it  was  contended  that  there 
waa  a  contract  to  convey  him  within  a  reasonable  time  of 
the  hour  named  in  the  time  table,  and  that  if  the  collision 
at  or  near  Wantage  was  caused  by  the  negligence  of  the 
company's  servants,  then  be  OBght  to  recover,  but  not  if  by 
a  mere  accident.  For  the  defendants  it  was  urged  first 
that,  if  there  was  a  contract  at  all  it  was  upon  the  footing 
of  the  paras^aph  or  clause  on  the  cover  of  the  time  tables  or 
book,  and  that,  therefore,  it  was  for  the  plaintiff  to  show 
there  had  been  wilful  misconduct  on  the  part  of  the 
company's  servants,  but  none  had  been  shown.  Secondly, 
that  there  was  no  contract — ^the  time  book  being  a  notice 
for  the  oonvenienoe  of  the  public,  and  nothing  more.  From 
this  latter  proposition  I  entirely  diHsent.  It  is  contrary  to 
the  principles  laid  down  by  the  authorities  bearing  on  the 
whole  subject  before  me.  With  the  defendant's  first  pro- 
positioD,  however,  which  is  in  strict  accordance  with  those 
principles,  I  as  entirely  agree.  In  the  absence  of  any 
special  contract,  there  would  be  between  travellers  and  the 
nilwsy  companieis  who  hold  themselves  out  as  carriers  of 
psMengeis,  an  implied  contract  by  the  companies  to  convey 


within  a  reasonable  time.  And  even  supposing  the  time 
tables  were  not  actually  part  of  the  contract,  I  think  they 
might  fairly  be  deemed  prima  facie  evidence  of  what  is 
reasonable  time  in  the  pftrticnlar  instanca  Then,  further, 
the  company  would  not  be  liable  for  delay  arising  from 
inevitable  aoddent,  bat  would  be  for  delay  proceeding  from 
the  negligence  of  their  servants.  But  there  is  a  special 
contract  where  the  ticket  issued  tp  the  passenger  by  a 
company,  refers  to  bills  or  tables,  which,  besides  indicating 
the  hours  of  the  departure  and  arrival  of  the  trains,  contain 
a  clause  for  the  protection  of  the  company.  These  hours  or 
times  are  then  directly  adopted  into  the  contract,  and  this 
is  so  far  in  fitvoar  of  the  passenger ;  but  then  the  protecting 
clause  is  also  adopted  into  it,  and  that  is,  of  course,  for  the 
benefit  of  the  company.  In  the  present  case,  the  question 
whether  the  passenger  had  notice  of  the  protecting  clause 
does  not  arise.  He  admits  that  he  had.  It  is  well  to 
observe,  nevertheless,  that  his  denial  of  it  would  have  been 
of  no  avail  If  notice  be  denied,  and  the  tn^n  bills  not  put 
in,  then  where  would  be  the  evidence  of  the  contract  to 
convey  within  a  reasonable  time  with  reference  to  those 
bills  1  And  if  they  are  put  in,  then  inevitably  the  clause 
protecting  the  company  comes  in  also  as  part  of  them.  On 
this  point  the  case  of  Hunt  v.  The  Great  Watem  Jlailvxty 
Company  directly  applies,  as  does  that  of  Von  Toll  v.  The 
South-£aitem  RaUway  Company,  to  show  that  notice  would 
be  inferred.  It  must  be  borne  in  mind  that  the  Railway 
and  Canal  Traffic  Act,  1854.  does  not  apply  to  passeni^ers, 
so  that  neither  can  the  reasonableness  of  the  protecting 
clause  be  questioned ;  nor  is  it  necessary  that  the  special 
contract  should  be  signed  by  the  passenger.  The  particular 
clause  not  only  negatives  any  guarantee  or  undertaking  by 
the  company  for  the  starting  or  arrival  of  the  trains  at  the 
time  specified  in  the  bills,  but  throws  upon  passengers,  and 
80  upon  the  present  plaintiff  in  order  to  fix  tiie  company 
with  liability  for  delay,  the  proof  that  it  arose  from  the 
wilful  Toisconduct  of  their  servants.  Thus  the  question  is, 
has  such  proof  been  adduced!  To  this  I  am  clearly  of 
opinion  there  can  only  be  a  n^ative  answer,  and  therefore 
that  a  non-suit  must  be  entered.  To  show  want  of  punc- 
tuality is  not  enough,  to  show  negligence  is  not  enough  ; 
nor  would  the  showing  of  either  shift  the  burden  of  proof 
which  is  upon  the  plaintiff  who  has  to  establish  against  the 
defendants  that  the  delay  was  occasioned  by  the  wilful 
misconduct  of  their  servants.  Whether,  apart  from  what  I 
hold  to  be  the  existing  law,  this  be  rjght^  is  another  matter. 
If  I  am  wrong  in  my  view  of  the  law,  the  error  can  be 
pointed  out  by  a  superior  court ;  but  if  my  opinion  be 
correct,  and  there  be  any  undue  hardship  on  passengers, 
then  this  can  be  remedied  only  by  legislative  interference. 
The  authorities  from  which  my  dednctions  are  chiefly  drawn 
are  Denton  v.  The  Great  Northern  RaUway  Company  (25  L. 
J.  129,  Q.B.),  Van  Toll  v.  The  SouthBaitem  Railvmy 
Company  (31  L.  J.  211,  C.  P.),  Hunt  v.  The  Great  Western 
ItaUway  Company  (84  L.  J.  264,  C.  P.),  Zunz  v.  The  SoiUh 
Battem  Railway  Company  (38  L.  J.  209,  Q.B.),  Glenister  v. 
The  Great  Weatfm  Railway  Con^pany,  decided  in  the  Queen's 
Bench  11th  Nov.,  1873,  on  appeal  from  the  County  Court 
at  High  Wycombe.  My  attention  has  been  called  to  some 
decisions  in  the  County  Courts  bearing  upon  the  subject  in 
question,  and  especially  to  the  well  known  case  of  Fonyth 
V.  The  Great  Wettem  Railway  Company,  which  are  apparently 
favourable  to  the  plaintiff  I  have  only  to  observe  that  the 
circumstances  in  these  several  cases  differ  from  the  circum- 
stances in  the  present  one  ;  and  notably  (as  I  was  informed 
by  the  defendants'  counsel)  that  since  the  decision  in  Fortyth 
V.  The  Great  Wettem  Railway  Company  the  protecting  clause 
in  the  time-tables  of  that  company  has  been  altered  by  the 
insertion  of  the  words  "  Wilful  misconduct." 

Nomtttt  with  eottt,  accordingly. 


BANKRUPTCY. 

Ei>-parte  Jamei,  Re  O'Reardon,  L.C.  &  L.J.M.,  22  W,  K. 

196,  L.  B.  9  Ch.  174. 

Two  persons  carried  on  business  in  partnership  in 
England  and  Ireland.  One  of  them  was  adjudicated  a 
bankrupt  in  England,  the  other  was  adjudicated  a  bankrupt 
in  Ireland,  and  shortiy  afterwards  they  were  jointly  adjudi- 
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oated  bankrupts  in  Ireland.  Out  of  these  various  adjudica- 
tions the  question  arose  as  to  who  were  the  proper  persons 
to  distribute  a  sum  of  money  nrising  from  the  sale  of  joint 
assets  in  KngUnd,  and  paid  into  an  English  bank  under  an 
order  of  the  English  court.  The  assignees  under  the  IrisI) 
joint  bankruptcy  applied  to  have  the  money  paid  over  to 
them,  but  this  was  opposed  by  the  trustee  nnder  the  English 
bankruptcy. 

The  Court  of  Appeal  had  no  doubt  as  to  their  power, 
under  the  72nd  section  of  the  Act,  to  order  the  money  to 
be  paid  to  the  English  trustee,  or,  under  the  74th  section, 
Id  compliance  with  a  suitnble  order  of  the  Irish  court,  to  the 
Irish  assignees.  Upon  consideration,  however,  of  the  effect 
of  the  various  proceedings,  the  court  were  of  opinion  that  as 
matters  stood  immediately  prior  to  the  joint  adjudication, 
the  English  trustee  and  the  Irish  assignees  were  tenants  in 
common  of  the  joint  assets,  and  that,  after  separate  adjudi- 
cations or  a  separate  adjudication,  a  joint  adjudication  does 
not  operate  so  aa  to  vest  the  joint  assets  in  the  assignees 
under  the  joint  bankruptcy.  They  held  that  at  the  time  of 
the  application  the  sum  of  money  in  question  was  the  pro- 
perty of  the  English  trustee  and  the  Irish  assignees  as  tenants 
in  common ;  the  latter  having  no  better  legal  title  as  such 
assets  than  the  former.  Under  the  old  practice,  were  there 
were  both  separate  and  joint  adjudications,  the  separate 
adjudication  used  to  be  impounded  or  superseded,  and  the 
joint  adjudication  alone  to  be  proceeded  with.  But  in  the 
present  case  it  would  plainly  have  been  unjust  towards  the 
separate  creditors  of  the  English  bankrupt  if  his  separate 
bankruptcy  had  been  superseded,  and  they  had  been 
accordingly  remitted  to  the  Irish  court.  As,  therefore,  the 
separate  bankruptcy  must  in  any  case  be  proceeded  with, 
and  as  (see  the  report  in  the  Weekly  Reporter)  there  were 
creditors  in  Engluid  to  the  extent  of  £11,400  who  wished 
the  proceedings  to  be  carried  on  here^  while  the  Irish  claims 
amounted  only  to  £600,  the  court,  looking  upon  the  legal 
rights  of  the  English  trustee  and  the  Irish  assignees  as 
equal,  treated  the  question  as  one  of  convenience  only,  and 
on  that  ground  declined  to  order  the  money  to  be  trans- 
mitted to  Ireland. — The  Solicitors'  Journal. 


HUDDERSFIELD. 

(Before  Mr.  Serjeant  Tibdal  ATKlHBOir,  Judge.) 

March  27. — Olough  v.  Lancashire  and  Yorkshire  Railviay 
Company. 

A  raUvMy  company,  notwithstanding  a  notice  in  their  time 
bills  that  they  wtU  not  "  be  aeeowitable  for  any  loss,  incon- 
venience, or  injury  which  may  arise  from  delays  or  detention," 
are  not  protected  from  negligence  or  want  of  proper  care,  but 
where  a  fog  had  impeded  the  traffic,  and  thereby  caused  delay. 

Held,  that  the  company  were  protected  by  the  terms  of  their 
notice. 

The  plaintifl^  a  solicitor  at  Huddersfield,  sought  to  recover 
the  sum  of  £2  2s.  for  loss  sustained  through  alleged  breach  of 
contract  on  the  part  of  the  defendant  company  in  not 
having  despatched  a  train  from  Brighouse  station  on  the 
11th  December  last,  at  the  time  stated  in  the  company's 
time  table. 

Clough  argued  bis  case  in  person. 

Syket  appeared  for  the  defendants. 

The  facts  of  this  case  appear  from  the  judgment. 

His  HoHOUB  said : — ^In  this  case,  which  was  tried  before 
me  on  February  27th  of  this  year,  the  plaintiff  claims 
damages  from  tJie  defendants  tor  a  breach  of  contract  in 
not  having  on  the  11th  December,  1873,  conveyed  him  (the 
plaintiiT;  from  Huddersfield  to  Halifax,  be  having  purchased 
from  the  defendants  a  through  ticket  for  that  purpose.  The 
train  by  which  the  plaintiff  was  to  travel  was  advertised  in 
the  company's  timetables  to  leave  Huddersfield  at  ten  o'clock, 
arriving  at  Halifax  at  10  33.  A  fug  prevailed  during  the 
morning,  which  seriously  impeded  the  tratfic  on  the  railway, 
and  the  traio  which  was  to  take  the  plaintiff  to  Halifax  was, 
when  it  arrived  to  take  up  the  passengers  at  Huddersfield, 
twenty-four  minutes  late,  and  did  not  leave  the  station  until 
ten  minutes  after  the  appointed  time,  and  on  arriving  at 
Brighouse,  owing  to  the  obstruction  caused  by  the  fog,  it 
was  4S  minutes  after  its  time.    The  passengers  for  Halifax 


by  this  train  are  obliged  to  change  on  their  arrival  at  Brig- 
house, and  aie  sent  on  by  a  train  which  awaits  them  there  ; 
bnt  no  notice  of  this  chainge  is  found  in  the  company's  time 
tables.    After  waiting  twenty-seven  minutes  beyond  the 
usual  time,  the  train  which  should  have  token  the  phunti£f 
forward  left  Brighouse,  and  on  tbe  plaintiff's  arriving  he 
found  that  there  was  no  other  train  for  Halifax   until 
12  14.    The  plaintiff,  having  an  important  engigement, 
hired  a  carriage,  and  reached  Halifax  at  12  80,  too  late  to 
keep  bis  appointment.    The  company's  time  tables  were 
put  in,  and  contained    the    following   annonnoement : — 
"  Time  bills.    The  published  train  bills  of  this  company 
are  only  intended  to  fix  the  time  at  which  passengers  may 
be  certain  to  obtain  their  tickets  for  any  journey  from  the 
varions    stations,    it    being    understood    that    the    trains 
shall  not  start  before  the  appointed  time.    Every  attention 
will  be  paid  to  insure  punctuality  as  far  as  it  is  practicable. 
But  the  directors  give  notice  that  the  company  do  not 
undertake  that  the  train  shall  start  or  arrive  at  the  time 
specified  in  the  bills,  nor  will  they  be  accountable  for  any 
loss,  inconvenience,  or  injury  which  may  arise  from  delays 
or  detention."     It  is  contended  by  Mr.  Sykes,  on  behalf 
of  the  company,   that  there  ought  to  be  a  nonsuit,  on 
the  ground  that  the  notice  in  the  time  tables,  which  have 
been  put  in  evidence,  forms  a  special  contract,  the  terms 
of  which  are  binding  on   the  phuntiff,  and   the  defend- 
ants are  not  liable    lor   the   delay.      Under  ordinary  cir- 
cumstances  the   company   are    bound  to   carry   out   the 
contract  they  make  with   the  passenger,    and  must   use 
such  diligence  and  bring  to  bear  such  appliances  as  they 
may  have  at  their  disposal  to  perform  the  promise  contained 
in  their  time  tables — namely,  that  the  train  will  leave  at  a 
certain  time  and  arrive  at  the  terminus  at  the  time  stated ; 
but  in  this  case  the  delay  arose  from  causes  entirely  beyond 
the  company's  controL     In  the  language  of  Lord  Campbell, 
in  giving  judgment  in  Denton  v.  The  Oreat  Northern  Mail- 
way  Company,  4  W.  B.  240 — "Looking  at  the  nature  of 
the  contract  there  may  be  certain  implied  exceptions  from 
perils  of  the  land,  as  there  is  in  the  case  of  a  policy  of  marine 
insurance  from  the  perils  of  the  sea,  as  if  a  train,  without 
any  fault  of  the  company,  should  be  prevented  from  going 
by  an  inundation,  or  by  some  convulsion  of  nature.    There 
they  might  be  dischaiged."    Here  the  delay  was  caused 
by  a   fog,   which  imposed  upon  the   company's  servants 
the  utmost  care  and  caution  in  the  conduct  of  the  traffic,  a 
caution  which  was  necessary  for  the  protection  of  human 
life  and  of  property,  and  brings  the  case  within  the  promise 
on  the  part  of  the  company  contained  in  the  notice  that 
"every  attention  will  be  paid  to  ensure  ptmctuality  as  far 
as  it  is  practicable."    I  am  of  opinion  that  the  facts  proved 
show  that   "punctuality"  was  not  "practicable"   in   this 
instance,  and  although  I  was  much  pressed  with  Mr.  dough's 
contention  that  the  train  at  Brighouse  should  have  been 
detained  in  order  to  cany  onward  the  Huddersfield  passenger 
traffic,  this  could  only  have  been  done  at  the  cost  of  delaying 
the  passengers  who  had  booked  there,  and  who  had  acquired 
the  right  to  go  on  without  delay.    In  the  case  of  Prerost  v. 
The  Great  ikutem  MaUway  Company,  13  L.  T.  K.  S.  20, 
the  facts  of  which  were  very  similar  to  the  present,  it  was 
held  by  Crompton,  J.,  that  the  contract  of  ike  company  is 
that  they  will  use  proper  care  and  not  be  negligent.     I  can- 
not find  in  the  facts  before  me  any  want  of  proper  care  or 
any   negligence,    and  there  must,  therefore,  be  a  nonsuit 
entered  in  favour  of  the  defendants,  but  in  this  case  without 
costs. 


THE  LAW  CLEKKS'  ASSOCIATION. 

His  central  committee  met  on  Monday  evening  last,  at 
212  Oreat  Brunswick-street.  Mr.  J.  Dowling,  Vice-presi- 
dent, took  the  chair,  and  among  those  in  attendance  were 
Messrs.  Jervise,  Clarke,  Farrelly,  Dodd,  Power,  M'Dermott, 
Walsh,  and  Crowley.  Mr.  Farrelly  handed  in  £1,  the 
subscription  of  Dr.  Klrington,  Q.C.,  to  the  library  fund,  and 
announced  that  the  same  gentJeman  had  promised  a  donation 
of  books.  It  was  then  arranged  that  Messrs.  Jervise, 
Farrelly,  and  Crowley  should  wait,  on  Wednesday  evening, 
upon  the  judges  and  leading  Queen's  counsel  to  solicit  their 
support  towuds  the  new  library  and  reading  room  about  to 
be  opened.      The  sub-committee  having    chaige    of   the 
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iiitended  ProTident  Society  in  connexion  with  the  existing 
mnociatioa  wag  directed  to  bring  up  a  final  report  within  a 
fortnight.  The  Vice- President  said  he  was  pleased  to  find 
that  these  two  nseful  objects  of  the  association  were  pro- 
graasiDg,  but  he  observed  that  what  appeared  to  him  to  be 
the  moat  vital  object  of  all,  the  registration  of  law  clerks, 
•eemed  to  be  overlooked  by  the  oonunittee.  Until  some 
proper  system  of  registration  can  be  enforced  the  properly 
qoaiified  law  clerk  will  never  be  able  to  obtain  that  juat 
recognition  of  his  position  and  services  to  which  his  oneroos 
duties  entitle  him.  A  good  system  of  registration  would 
speedily  get  lid  of  that  large  class  of  persona  who  hang  upon 
the  ontakirta  of  oar  business — a  class  who  have  brought  the 
very  name  of  law  clerk  into  discredit — a  class  who  only  gut 
employment  from  the  Solomon  Pells,  and  Mr.  Vholes  of  the 
profeaaion.  The  facility  with  which,  in  our  unprotected 
state,  a  person  can  assume  the  name  of  law  clerk,  and  obtain 
employment  in  some  attorneys'  offices  would  be  langhable 
were  it  not  so  injurious.  It  keeps  down  the  rate  of  wages 
to  the  law  clerk  trained  firom  his  yoatb  to  the  business,  it 
entails  an  immensity  of  labour  upon  the  officers  of  the  court, 
who  have  frequently  complained  that  persons  absolutely 
imacqtuunted  with  the  very  names  of  the  documents  they 
are  nang,  are  sent  down  to  transact  business.  Indeed  the 
pnblic,  many  of  whom  have  had  their  cases  irretrievably 
rmned  by  the  blundering  of  incompetent  clerks,  are  deeply 
interested  in  the  question.  The  committee  undertook  to 
take  the  matter  into  consideration,  and  soon  after  adjonmed. 


LboaIi  £za]IIHATION. — At  the  recent  (Kreliminary  exami- 
nation for  attorneys'  apprentices,  held  on  the  10th  and  11th 
inst^  Mr.  Thomas  Abraham  (Aughnaoloy)  obtained  second 
place,  and  Mr.  Wm.  James  Beynolds  (Dungannon)  third 
l^ace.  We  understand  that  these  gentlemen  were  prepared 
by  Dr.  Mortimer,  26,  York-street,  Dublin,  and  that  they 
were  the  only  candidates  sent  forward  by  him. 

Judge  Fox,  judge  of  the  11th  District  of  Arkansas, 
recently  c»mmitted  Mr.  Aldridge,  a  lawyer,  to  gaol  for 
contempt  of  court.  He  was  imprisoned  for  ten  days,  and 
on  bja  liberation  he  armed  himself  with  a  shot-gun,  and 
went  in  search  of  the  judge.  Meeting  him  in  the  street, 
Aldridge  exclaimed,  "  Now,  Judge  Fox,"  and  fired.  The 
jadge  fell  dead,  liiis  is  the  second  judge  who  has  been 
assassinated  in  Arkansas  within  the  last  six  months. 

Siira(n.AB  Dsath  of  a  Jodos. — There  was  a  singular 
lieaaty  in  the  death  of  Judge  Hiram  Grardner  at  Lockport, 
N.Y.  On  Thursday  evening,  he  read  to  his  family  concern- 
ing the  deaths  of  Fillmore  and  Sumner ;  and  said  quietly, 
**  This  is  the  best  way  to  go,  quickly,  when  one  is  prepared," 
and  went  to  his  room.  But  he  had  not  finished  disrobing 
when  he  sank  to  the  floor,  in  great  pain,  and  spoke  no  more, 
his  death  occurring  next  day.  Judge  Gardner  was  a  man 
of  high  distinction  and  widely  esteemed,  and,  though  in  his 
75th  year,  was  still  in  active  life,  having  on  the  day  before 
his  death  argued  a  suit  before  a  referee. — Neu)  York  Timet. 

Pkttileobs  o»  Solioitobs  and  Cliehtb. — ^The  case  of 
The  Original  Hartlepool  CoUieria  Company  v.  Moon  (39 
L.  T.  R^  N.  S.  193)  is  one  of  some  practical  importance 
<»  the  subject  of  production  of  documents,  the  question 
being  whether  a  defendant  could  be  compelled  to  produce 
letters  relating  to  the  subject-matter  of  the  suit  addressed 
in  her  solicitors  to  third  parties.  The  Vice-Chancellor 
(Baoi»)  pointed  out  the  important  fact  that  the  privilege  of 
Doo-prodaction  is  the  privil^e  of  the  client,  and  does  not 
extend  to  communications  by  a  solicitor  to  other  persons. 
Bis  Honour  said  :  "  Tbe  privilege  contended  for  is  her  [i.e., 
the  client's]  privilege,  and  it  is  impossible  to  cany  it  any 
farther,  because,  although  in  snme  of  tbe  cases  that  have 
been  referred  to,  it  might  seem  at  first  sight  that  it  was 
tbe  privilege  of  the  solicitor,  upon  consideration  there  is 
no  groond  whatever  for  so  treating  it.  A  solicitor  who  is 
employed  to  oondnct  the  suit  and  to  collect  evidence,  to  get 
op  the  case^  »s  it  is  called,  is  acting  on  behalf  of  his  client, 
and  only  on  behalf  of  his  client,  and  the  privilege  which  he 
claims  is  not  a  privilege  that  he  possesses,  but  a  privilege 
that  belongs  to  the  client  because  of  the  employment  of  the 
solicitor."     Consequently,  letters  written  by  tbe  solicitor  to 


a  third  party,  who  was,  in  a  certain  sense,  tbe  agent  of  hia 
client,  were  held  not  privileged.  It  must  be  added,  how- 
ever, that  it  was  further  said  that  "  The  case  of  a  solicitor 
who  employs  a  person  to  collect  evidence  for  him  in  a 
foreign  country,  or  who  employs  an  accountant  to  make  up 
a  report  from  books,  is  a  part  of  the  proper  business  of 
the  attorney  ;  the  client  has  retained  him  to  do  that  busi- 
ness, and  he  has  done  it,  and  cannot  be  compelled  to  disclose 
the  manner  in  which  it  has  been  done. — Zav!  Time). 

Titles  with  a  MKAHiira. — A  writer  in  the  Botton 
(Massachusettfi)  Trantcript  says  : — "  In  old  New  England 
the  title  of  esquire  was  bestowed  on  not  more  than  a  dozen 
of  the  principle  gentlemen  of  the  colony.  "Mr. "  was  also 
a  title  which  conferred  distinction ;  in  a  list  of  a  hundred 
freemen  you  will  not  find  more  than  four  or  five  so  styled. 
In  the  old  records  occurs  the  following  entry : — "  John 
Plaistowe,  for  stealing  four  baskets  of  com  from  the  Indians, 
is  ordered  to  return  them  eight  baskets,  to  be  fined  £5,  and 
hereafter  to  be  called  by  the  name  of  John,  and  not  Mr.,  as 
fomerly  be  used  to  be."  In  these  times  when  everybody  is 
Esquire,  the  ancient  dignity  of  "  Mr.  "  seems  to  be  forgotten. 
In  more  than  one  use  it  was  a  higher  title  than  "  Sir. "  In 
the  TJniversitieB,  as  might  be  expected,  "  Mr., "  "  Magister, " 
meant  specially  a  Master  of  Arts,  while  the  Bachelor  was 
"  Dominus "  or  "  Sir. "  Of  these  titles  a  few  traces  still 
remain,  especially  in  the  Cambridge  Tripos,  where  the 
Senior  Wrangler  always  appears  with  the  abbreviated  title 
"  Ds,"  which  the  printers  often  take  care  to  turn  into  "  Dr." 
So  every  priest,  from  Sir  Hngh  Evans  upwards  bore  the 
knightly  title;  but  "Mr."  was  reserved  for  those  to  whom 
it  either  belonged  in  its  academical  sense,  or  who,  as  holding 
come  higher  ecclesiastical  post,  were  thus  marked  off  from 
their  less  fortunate  brethren.  Thus,  in  some  lists  of  Ca- 
thedral officers  the  canons  or  prebendaries  are  distinguished 
A  "Mr.,"  while  the  vicars 'are  merely  "Sir."  Knights, 
too,  used  the  title  among  themselves.  Malicious  people 
have  remarked  that  modem  baronets  and  knights  in  talking 
to  one  another  are  fonder  than  other  men  of  using  the  vo- 
cative case^  because  they  are  thus  enabled  tbe  oftener  to 
hear  and  to  utter  the  sounds  "  Sir  John  "  or  "  Sir  Thomas." 
But  a  modem  Sir  Thomas  would  certainly  not  like  to  be 
spoken  to  as  plain  "  Mr."  as  his  surname,  xet  Sir  Thomas 
More  and  Sir  Thomas  Pope,  when  the  one  was  sent  to 
announce  to  the  other  that  the  day  of  his  execution  wss 
fixed,  while  speaking  in  all  respect  and  friendliness,  called 
one  another  "Master  More"  and  "Master  Pope."  Indeed 
"  Master,"  like  other  titles,  took  an  abstract  form,  and  "  your 
mastership  "  was  a  way  of  addressing  a  great  man  who  was 
not  your  "lordship."  It  is  used  by  the  correspondents  of 
Thomas  Cromwell  before  he  was  raised  to  the  peerage ;  it 
was  perfectly  right  then  that  John  Plaistowe,  who  sank  so 
low  as  to  st^  four  baskets  of  corn  &om  the  Indians,  should 
be  no  longer  allowed  to  bear  so  lofty  a  title.  But  one  puzzle 
remains.  Why  is  it  that  the  old  title  of  "  Master  "  in  some- 
thing like  its  old  use,  is  always  written  incontraction,  and 
sounded  in  a  peculiar  way,  while  the  word  itself  in  its  natural 
sound  and  spelling  now  means,  sometimes  a  legal  officer,  bat 
more  commonly  a  little  boyt — PaU  Mall  Oazette. 


NOTES  OF  ENGLISH  DECISIONS. 
[From  tbe  Law  Timti.} 

Collision  —  Steah ship  —  Ddmb  Babox  — LioHfs  — 
COUBSB  ON  THB  Thahbs— DCTT. — Dumb  barges  in  motion 
driving  with  the  tide  up  or  down  the  river  Thames  atnigbt 
are  not  bound  to  carry  lights.  A  dumb  barge  coming  up 
the  river  Thames  in  a  flood  tide  may  keep  on  either  side  of 
the  river,  and  there  is  no  obligation  on  her  by  custom  or 
otherwise  to  keep  in  mid-channel.  There  is  no  duty  on  a 
dumb  barge  driving  with  the  tide  in  the  Thames  to  keep 
out  of  the  way  of  a  steamship ;  but  it  is  the  duty  of  the 
BteamHhip  to  keep  out  of  the  way  of  the  barge  :  (The  Oaen 
Wallii,  30  L.  T.  fiap.  N.  S.  41.    Adm.) 

Collision — Pbaotice — Duty  to  Begin — Foo  ovbb 
Anchobaob  Gbocnd. — In  all  causes  of  damage,  the  onus 
being  upon  the  plaintiff  to  establish  negligence  against  the 
defendant,  tbe  plaintiff  must  begin  ;  and  this  rule  applies  to 
cases  where  tbe  only  defence  is  inevitable  accident  and  the 
plaintiff's  vessel  is  at  anchor,  contmiy  to  the  former  practice 
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of  the  High  Court  of  Admiralty.  Where  a  Bteamahip,  whilst 
in  a  good  and  well-known  anchorage  ground,  enters  a  dense 
fog,  it  is  her  duty  to  anchor  at  once  ;  and  if  she  neglects  to 
do  so,  and  continues  her  course,  she  will  be  to  blame  for  a 
collision  ensuing,  provided  that  the  other  vessel  has  done  all 
that  the  law  requires  :  (The  Otter,  30  L.  T.  Rep.  N.  S.  43. 
Adm.) 

Bankruptot  —  ExBonnoN  Cbbditoh  of  Tbasek  — 
Bkizubk  akd  Salb  bt  Shkbiff. — The  87th  section  of  the 
Bankruptcy  Act  1869,  which  requires  the  sheriff  to  retain 
in  his  bands  for  foortetn  days  the  proceeds  of  sale  of  goods 
of  a  trader  taken  in  execution  in  respect  of  a  judgment  for 
a  sum  exceeding  £50,  and  provides  that  if  no  notice 
of  a  bankrnptcy  petition  having  been  presented  against 
the  trader  be  served  on  him  within  such  period  of  fourteen 
days,  or  if,  such  notice  having  been  served,  the  trader  is  not 
adjudged  bankrupt,  "be  may  deal  with  the  proceeds  of  such 
sale  in  the  same  manner  as  he  wonld  have  done  had  no 
notice  of  the  presentation  of  a  bankruptcy  petition  been 
served  on  him,"  only  protects  the  sheriff  and  the  purchasers 
of  the  goods,  and  does  not  protect  the  execution  creditor, 
who  is  liable  to  repay  the  money  to  the  trustee  in  the  event 
of  the  debtor  becoming  bankrupt  within  twelve  months 
from  the  date  of  the  sale  by  the  sheiiS :  (Bx  parte  VUlart; 
re  Rogert,  30  L.  T.  Bep.  N.  S.  104.    Chan.) 

BaNKBDFTOT — RB-HEABIMO — CONTBABT  DBOIBION  BT 
ConBT  OP  APPEAIi  since  OBiaiNAL  Heabinq. — On  the  15th 
March  1873,  the  Court  of  Bankruptcy  made  an  order 
declaring,  amongst  other  things,  that  the  mortgagees  of 
certain  lease-holds  had  a  valid  charge  on  the  trade  fixtures 
comprised  in  their  mortgage  as  against  the  trustee  under  the 
liquidation  of  the  mortgagor,  although  the  deed  had  not 
been  registered  under  the  Bills  of  Sale  Act.  On  the  25th 
July  1878,  the  Coart  of  Appeal  in  another  case  decided  that 
Hn  assignment  of  trade  fixtures  included  in  a  mortgage  of 
leasehnlds  to  which  they  were  attached,  required  to  be 
registered  under  the  Bills  of  Sale  Act.  The  mortgagees 
became  aware  of  this  decision,  on  the  28th  July  1873,  and 
gave  notice  of  motion  for  a  re-hearing  of  their  case  on  the 
21st  Nov.  1873  :  Held  (reversing  the  decision  of  one  of  the 
Registrars)  that  they  were  nut  entitled  to  a  re-heoring. 
Qucere,  whether  a  re-hearing  wonld  have  been  granted  to 
them,  if  they  had  given  notice  within  twenty  one  days  of  the 
time  when  they  became  aware  of  the  decision  effecting  a 
change  in  the  law :  (Ex  parte  Broan;  re  Jeavone,  30  L.  T. 
Rep.  K.  S.  108.    Chan.) 

Mabbied  Wouan — Debts  contbaotso  bkfobb  Mab- 
BiAOE — Bankruptot — Mabrikd  Woman's  Pbopertt  Aot 
1870  (33  &  34  Vior.  o.  93),  s.  12.— A  married  woman  who 
has  no  property  belonging  to  her  for  her  separate  nse  is  not 
liable,  under  the  12th  section  of  the  Married  Woman's 
Property  Act  1870,  to  be  made  bankrupt  Quart,  whether 
a  married  woman  who  has  property  belonging  to  her 
for  her  separate  ose  is  so  liable :  (Ex  parte  Holland;  re 
Ifenoffe,  30  L.  T.  Bep.  N.  S.  108.     Chan.) 

Bankbdptot — "Debts  bub  to  him  in  the  codbse  of 
HIS  Tbade  ob  B0BINE88." — Bankers'  "marginal  notes" 
(which  are  contracts  that  the  bankers  giving  them  will  pay 
the  amounts  represented  by  them  whenever  they  receive 
intelligence  that  the  bills,  in  respect  of  the  discount  of  which 
th^  retain  the  amounts  represented  by  the  marginal  notes, 
ham  been  paid)  are  not  "debts  due"  to  the  trader  "in  the 
course  of  his  trade  or  business"  within  the  order  and  dis- 
position clause,  (a.  16  sub-sect.  6)  of  the  Bankruptcy  Act 
1869:  (ExparU  Kemp;  re  Fastnedge,  30  L.  T.  Rep.  N.  S. 
109.    Chan.) 

Execution  Cbkditob— Patments  to  Sheeipp  befobb 

LBVT — AOCBPTANOB  BT  CBBDITOBS  IN  PART  PAYMENT 
BEFOBB   THE    BaNKBUPTCT— PBBSSCBB — BaNKBDFTOT  AOT 

1869,  88.  6,  87. — A  judgment  debtor,  to  avoid  execution, 
paid  part  of  the  judgment-debt  to  the  sheriff's  officer.  Two 
days  after  making  this  payment,  the  debtor  filed  a  petition 
for  liquidation,  and  notice  of  this  was  at  once  served  on  the 
sberin's  officer.  The  day  before  the  petition  was  filed,  the 
execntion  creditor  told  the  sheriff's  ofBcer  that  he  consented 
to  accept  the  money  paid  by  the  debtor  in  part  payment  of 
his  debt,  but  the  payment  was  not  made  by  the  sheriff's 
officer  till  two  days  sifter  the  filing  of  the  pe^tion :    Held, 


that  there  had  been  no  seizure  by  the  sheriff  within  the 
meaning  of  the  Sth  sub-section  of  the  6th  section,  or  of 
the  87tb  section  of  the  Bankruptcy  Act  1869;  that  there 
was  sufficient  pressure  by  the  creditor  to  support  the  pay- 
ment, and  that  the  creditor  was  entitled  to  retain  the 
money  paid  to  him  by  the  sheriff's  officer.  Decision  of  the 
Chief  Judge  in  Bankruptcy  reversed  on  fresh  evidence,  that 
the  creditor  had,  before  the  filing  of  the  petition,  consented 
to  accept  the  money  paid  to  the  sheriff's  officer  in  part  pay- 
ment of  his  debt :  (Ex  parte  Brooke;  re  HaesaU,  30  L.  T. 
Rep.  N.  &  103.     Chan.) 


LAW  STUDENTS'  JOUBITAL. 


KING'S  INNS,  HENRIETTA-STREET,  DUBLIN. 


Eabtbb  Tbbm,  1874. 


NEW  S'HJDENTS. 

The  following  gentlemen  have  been  admitted  as  Sta- 
dents: — 

1.  Obobob  Jobbph  Napixb  Fibodsok,  Stadent  T.C.D., 

fourth  son  of  William  Dwyer  Ferguson,  of  Monntjoy- 
square,  in  the  City  of  Dublin,  Esq.,  LL.D.,  J.P. 
Certificate  signed  by  Francis  Meade,  Esq.,  Q.C. 

2.  William    FitzGbrald,   A.B.,    Dnivendty  of    Doblin, 

third  son  of  the  Right  Rev.  the  Lord  Bishop  of 
EiUaloe,  of  Carisfort  House,  in  the  Connty  of  Clare. 
Certificate  signed  by  Geral  FitzGibbon,  Jun.,  Esq., 
Q.O. 

3.  John  Jobdon,  B.A.,  Queen's  ITniveisity,  eldest  son  of 

Samuel  Gordon,  of  Shankill  House,  in  the  County  of 
Down,  Esq.  Certificate  signed  by  William  B.  Campion, 
Esq.,  Q.C. 

4.  Fredebick  Flbmino,  A.M.,  University  of  Dublin,  third 

son  of  George  Fleming,  lato  of  Surock  House,  Moate, 
in  the  County  of  Westmeath,  Esq.,  deceased.  Certi 
ficate  signed  by  Walter  Boyd,  LL.D. 

6.  Samuel  Lbb  AJtrDEBSON,  A.M.,  University  of  Dublin, 
second  son  of  Mathew  Anderson,  of  Knapton  House, 
in  the  County  of  Dublin,  Esq.,  Crown  Solicitor.  Cer- 
tificate signed  by  William  O'Brien,  Esq.,  Q.C. 

6.  Patrice  Joseph  O'Connor,  eldest  son  of  Michael 
O'Connor,  late  of  Ballina,  in  tlie  County  of  Mayo, 
Gentleman,  deceased.  Certificate  signed  by  R.  P. 
Carton,  Esq. 

NEW  BARRISTERS. 
The  following  gentlemen  have  been  called  to  the  Bar : — 

1.  Thomas  Georqb  Oveebnd,  Esq.,  B.A.,  Oxford,  fifth 

son  of  James  Overend,  late  of  Tandragee,  in  the 
County  of  Armagh,  Esq.,  deceased.  Proposed  by 
James  A.  Wall,  Esq.,  Q.O.  [Mr.  Overend  obtained 
the  Exhibition  at  the  General  Examination  held  after 
last  Michaelmas  Term,  and  takes  rank  accordingly.] 

2.  Gboroe  Lawrence,  Esq.,  eldest  son  of  George  Joseph 

La-ATonce,  lato  of  Midleton,  in  the  County  of  Coric, 
Esq.,  deceased.  Certificate  signed  by  William  O'Brien, 
Esq.,  Q.C.    Proposed  by  James  Murphy,  Esq.,  Q.C. 

8.  Gbobob  Hbnbt  Pentland,  Esq.,  A.B.,  University  of 
Dublin,  eldest  son  of  George  Henry  Pentland,  of 
Black  Hall,  in  the  County  of  Louth,  Esq.,  J.P.  Cer- 
tificate signed  by  John  Richardson,  Esq.,  Q.C.  Pro- 
posed by  George  A.  C.  May,  Esq.,  Q.C. 

4.  Edmund  Constaktinb  Lawless,  Esq.,  A.B.,  University 
of  Dublin,  only  son  of  Edmund  B.  Ijawless,  of  Upper 
Temple-street,  in  the  City  of  Dublin,  Esq ,  Q.C.  Cer- 
tificate signed  by  Mathew  O'Donnell,  Esq.,  Q.C. 
Proposed  by  J.  J.  Murphy,  Esq.,  M.O. 


Immediately  after  the  call,  the  Right  Hon.  J.T.  Ball  was 
called  to  the  inner  Bar,  as  Her  Majesty's  Attorney-General 
for  Ireland,  by  Lord  Commissioner  Sir  Joseph  Napier. 
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THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OP  IRELAND. 


Tiatl  Examinatioii  for  Apprentices  to  Attorneys,  par- 
Biunt  to  "The  Attorneys  and  Solicitors  Act  (Irelaiid), 
1866." 


DUBLIN,  EASTER  TERM,  1874. 


Chamoebt  Pbaotioi. 
Mb.  Dn,  Sxaminer. 

1.  Is  there  any  exception  to  the  rale  reqoiring  a  Bill  of 
Coroplunt  to  be  printed  before  being  filed  ! 

2.  In  the  compatation  of  time  state  when  Sanday  is 
exdnded. 

3.  What  step  is  it  necessary  to  take,  to  bind  a  person  to 
the  proceedings,  who  is  served  with  a  plain  copy  bUl  t 

4.  What  is  the  difierence  between  a  general  and  special 
demurrer  I 

5.  If  there  be  no  personal  repreeentatiTe  to  a  deceased 
person  interested  in  a  snit,  how,  nnder  the  Chancery  Act, 
1867,  can  that  deficiency  be  supplied  ! 

6.  What  will  cause  the  abatement  of  a  sait,  and  bow  is 
the  soit  so  abated  to  be  rerired  t 


IiAirou)  EsiATxa  Codbt  Pbaciiob. 
Mb.  D'AiiToir,  Examiner, 

1.  How  is  the  duty  payable  on  a  Sale  or  Dedaration  of 
Title  to  be  ascertained  1 

2.  From  what  time  should  the  Abstract  of  Title  commence 
in  cases  of  partition,  exchange,  or  division  of  intermixed 
Undsl 

3.  What  powers  has  the  Landed  Estates  Court  in  respect 
to  Cmwn  rents ! 

4.  How  &r  can  the  Settled  Estates  Act  (19  &  20  Vio., 
e.  120)  be  acted  on  by  said  Court! 

6.  How  does  tiie  Court  apply  the  purchase-money  of 
lands  sold  in  pursuance  of  previous  decrees  or  orders  for 
sale  made  by  the  Court  of  Chancery,  and  by  the  Court  of 
Bankruptcy! 

6.  In  what  cases  are  Solicitors  expected  to  appear  in 
person  before  the  Judge,  and  ExAminer  ! 


Pbobaxs  Coqbt  Pbaotiob. 
Mb.  MaxWXLL,  Examiner 

1.  State  distinctly  the  requirements  of  the  Statute  for  the 
due  execution  of  a  will. 

2.  If  no  executor  be  named,  or  if  he  has  renounced,  or 
died  without  proving  who  will  then  be  entitled  to  prove  the 
«itt! 

3.  Can  a  grant  be  revoked,  and,  if  so,  state  some  of  ihe 
groonda  on  which  it  will  be  done, 

4.  Wheu  is  an  administration  "  de  hanis  non"  required  ! 

5.  State  some  of  the .  instances  in  which  the  Court  will 
giant  a  limited  administration. 

6.  Will  the  Court  grant  administration  on  presumption 
of  death,  and,  if  so,  what  coarse  must  be  pursued  to 
obtain  it? 


CoxMOH  Law  Coubtb  Pbactiob. 
Mr.  Takdt,  Eoramitter. 

1.  Entering  Judgment  "  nunc  pro  tunc." — In  what  cases, 
if  any,  will  the  Court  allow  judgment  to  be  entered,  nunc 
pro  tuitc! 

2.  Default  in  going  to  trial. — State  the  time  within  which 
plaintiff  shall  proceed  to  trial ;  the  proceedings  to  be  taken 
by  defendant  when  plaintiff  is  in  default ;  the  nature  and 
effect  of  the  order  obtained. 

'S.  Enumerate  the  cases  which  can  be  tried  in  the  Con- 
solidated Nisi  Prius  Court. 

4.  Name  the  actions  which  mny  be  remitted  to  the  Civil 
Bill  Court ;  the  time  within  which  application  should  be 
made ;  and  the  proceedings  necessary  to  by  taken. 

5.  IHiamUauance  in  ^'ectmcnf:— State   the  distinction 


between  a  sole  plaintiff  discontinuing ;  and  one  of  teveral 
plaintiffs  being  desirous  to  discontinue  an  action. 

6.  In  the  case  of  death  of  one  of  several  plainti£b  after 
verdict,  can  the  other  proceed  to  execution  whether  the 
legal  right  survives  or  not ;  and  assuming  there  is  a  legal 
representative  of  the  dead  plaintiff  what  is  the  effect ! 


Pbaotio  ov  TBI  Codbt  or  Babkbuftot  and  Iksoltbnot. 

Mb.  Findlateb,  Examiner. 

Under  "The  Bankrupt  and  Insolvent  Act,   1857,"  and 
"The  Bankruptcy  (Ireland)  Amendment  Act,  1872." 

1.  What  must  a  creditor,  who  has  instituted  a  suit 
against  a  bankrupt  in  respect  of  a  demand  prior  to  the 
the  bankruptcy,  or  which  might  have  been  proved  or 
admitted  as  a  debt  under  the  Bankruptcy,  do,  before  he 
can  prove  in  such  l>ankruptcy  I 

2.  Mention  the  cases  in  which  interest  can  be  proved  on 
debts  in  bankruptcy,  whereupou  interest  is  not  reserved  or 
agreed  for,  and  the  rate  at  which  such  interest  is  allowed ! 

3.  What  is  the  effect,  as  regards  the  liability  of  a 
bankrupt,  to  the  performance  of  any  conditions,  covenants 
or  agreements  in  any  conveyance  or  lease,  in  cases  where 
the  assignees  elect  to  take  the  benefit  of  such  conveyance  ! 

4.  What  course  should  the  assignees  of  a  bankrupt  adopt 
to  get  rid  of  liability  in  respect  of  onerous  covenants 
binding  land  acquired  by  them  under  the  Acts,  unmarket- 
able shares,  or  unprofitable  contracts  ! 

6,  When  a  trustee  is  appointed  under  the  provisions  of 
the  Act  of  1872  and  retains  the  dividend  of  a  creditor, 
state  the  remedy  the  latter  has  against  the  trustee. 

6.  What  is  the  ooiurse  to  be  pursued  by  a  trustee  so 
appointed,  when  the  bankruptcy  is  closed,  to  obtain  his 
release ! 


THE   SOCIETY   OF   THE   ATTORNEYS  AND 
SOLICITORS  OF  IRELAND 
(Incorporated  by  Royal  Charter.) 


Eastbb  Tsbm,  1874. 

At  the  Examination  of  applicants  seeking  to  become 
Apprentices  to  Attorneys,  held  on  Friday,  the  10th,  and 
Saturday,  the  11th  of  April,  1874,  the  foUowmg  were 
adjudged  by  the  Court  of  Examiners  to  have  passed  said 
Examination,  and  their  names  are  arranged  in  order  of 
merit,  viz. : — 


8.  E.  R.  M'Cliktock  Dix, 

9.  A.  O'BoBKB,  Junior, 

10.  Madbicb  Hoboan, 

11.  USIACKI  MacKAT, 

12.  Wm.  J.  MAomBB, 

13.  T.  H.  Dohbbtt. 


1.  P.  J.  MaoHalb  Dalt, 

2.  Tbomab  J.  Abbahaji, 

3.  W.   J.    BEYNOLDa, 

4.  JosXFH  Nolan, 
6.  John  S.  Vahbtok, 

6.  HtroH  C.  O'DOHEBTT, 

7.  Febdbbick  W.  ChabiiET, 

The  remaining  candidates  on  the  list  have  been  postponed 
until  next  Michaelmas  Term  Preliminary  Examination. 

The  first  candidate  on  the  "admitted"  list,  namely, 
Patbiok  J.  MacHale  Dalt,  is  to  be  permitted  to  compete 
for  the  Sodety's  Prize  at  next  Michaelmas  Term  (1874), 
Prize  Examination. 

Eabteb  Tebm,  1874. 

At  the  Examination  of  applicaiits  seeking  admission  as 
Attorneys,  held  on  Monday,  the  13th,  and  Tuesday,  the 
14th  of  April,  1874,  the  Court  of  Examiners  decided  that 
Mr,  J.  J.  Malonb  should  be  allowed  the  Special  Examina- 
tion for  which  he  was  permitted  to  present  himself. 

The  remaining  Candidate  has  been  postponed  until  next 
Michaelmas  Term  Final  Examination. 

The  President  (Sir  Richard  J.  T.  Orpen)  distributed  the 
following  Prizes,  awarded  to  successful  Candidates  at 
Hilary  Term,  1874,  Examination,  viz.  :— 

Final  Examination. 
A  OoM  Medal  to  Mr.  John  Ralph  M'Neelt,  and  a 
Silver  Medal  to  Mr.  Edwabd  FiTzaERALD,  and    Special 
Certificates  of  Merit  to  Messrs.  RiohaBD  AIlbn,  GloBaB 
H  Ltsteb,  and  Wiluah  M'William. 
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THE  SOCIETY  0-V  THE  ATTORNEYS  AND 
SOLICITORS  OP  IRELAND. 

(Incorporated  by  Royal  Charter.) 


MlOHAELHAB  TlBU,    1874. 


FINAL  EXAMINATION. 


NOTICS. 

Candidates  wishing  to  present  themselves  at  the  above 
Examination,  must  lodge  their  Papers  on  or  before  the  fint 
day  of  nat  Trinity  Term. 

By  Order, 

JOHN  H.  GODDARD, 

Secretary. 
Solicitors'  Hall,  Four  Courts,  Dublin, 


THE  SOCIETY  OP  THE   ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  Royal  Charter.) 


NOTICE. 

The  I>B8Liini7ABT  ExAMllTATiON  of  Candidates  for  Ap- 
prenticeship will  be  held  at  the  Solicitors'  Hall,  Fonr  Oonrts, 
Dublin,  on  Monday  and  Tuesday,  the  18th  and  19th  days 
of  Hay,  1874,  af  Eleven  o'dock. 

N.6. — All  papers  to  be  lodged  on  or  before  Saturday, 
gnd  May,  1874. 

The  Final  Ezahihatioit  of  Candidates  seeking  admis- 
sion as  Attorneys,  will  be  held  at  the  same  place  on 
Wednesday  and  'rhursday,  the  20th  and  21st  days  of  May, 
1874,  at  the  lame  hour. 

By  Order  of  the  Council, 

JOHN  H.  GODDARD, 

Secretary. 

SoUdtoTs'  Hall,  Four  Courts,  Dublin. 

N.B. — ^The  decision  of  the  Court  of  Examiners  will  be 
announced  on  Thursday,  the  28th  of  May,  1874,  at  Three 
o'clock,  p.m. 


COVBT  PAFEBS. 


LANDED  ESTATES'  COURT. 

SittingB  for  next  Week  so  far  as  same  are  appointed. 

Before  the  Hon.  JuDOB  Flanioan. 

MONDAY. 

In  Chambbb. — J.  Ciuran,  confirm  sale. — M.  M'Grane, 
liberty  to  proceed.— J.  Riddlck,  objection, — J,  Nolan, 
delay.— T.  N.  E.  O'HalloraD,  aUooation.— M.  C.  Osborne, 
ditto. 

In  Coubt. — J.  Shnldham,  judgment. — J.  Cnrran,  do. — 
G.  Snrnam,  objections. — E.  J.  Ryder,  payment. — Trustee 
Kennedy,  do. — B.  R.  Mahony,  from  27th. — ^Trustee  Jones, 
objections.— J.  N.  Ferrall,  attachment. — R.  Staimard,  set 
aside  order  for  sale. 

Before  Examinbb  (Mr.  Dobbs). 
Trustee   Bell,  rental. — E.    Colgan,   do. — J.    Davidson, 
proofs. 

TUESDA  7. 

In  Chambeb. — H.  M'Adam,  payment. 

In  Coubt.— Executor  Striteh,  final  schedule.— M.  H. 
Smithwick,  do. — Trustee  Ourran,  do. — M.  Cherry,  do. — 
Ezecuton  Mulling,  do. — J.  Bleasby,do. — Rev.  R  H.  Graves, 
do. — H.  Whitmore,  do. — Earl  Damley,  do. — ^H,  Green, 
from  2l8t. — J.  Hadeton,  from  20th. 


Before  Examinbb  (Mr.  Dobbs), 
B.  M'Sweeny,  rental. — E.  M.  Fitzgerald,  do. — J.  Smith 
and  another,  do. — ^W.  J.  Graham,  proo&. — S.  Tieni^,  ditto. 


WBDNESDA  Y. 

In  Chahbbb.— D.  Daly,  proposal.— Trustee  Goff,  allo- 
cation. 

In  ConBi.— N.  T.  Murphy,  final  schedule. — Duke 
Devonshire,  ditto. 

Before  Exahinxb  (Mr.  M'Donnell). 
A.  D.  M'GuKty,  vouch. — S,  Cunningham,  do. — Adminis- 
tratrix Keighron,  do. — Sir  D.  Baxter,  do. — J.  O.   Evans, 
do.— G.  E.  Toombe,  do,— W.  Cruise,  for  deeds.— M.  Cosby, 
ditto. 

Before  Examineb  (Mr.  Dobbs). 
C,  Wilson,  rentM. — Assignees  Elliott,  do. — James  Mer- 
rick, ditto. 


TBVRSDA  Y. 

In  Chaicbeb. — H.  Stevenson,  confirm  sale. 
In  Codbt. — William  Peyton,  make  order  abaolnie. — C 
O,  Blake,  re-entry  final  schedule. 

Before  Exahineb  (Mr.  Dobbs). 
H.  Giier,  proofs. — R.  J.  M.  St.  George,  rentaL 


FRIDA  Y. 

SALES  AT  12  o'clock. 
E.  E.  WiDDOP.— 1  lot 
EXECDTOB  HaCKBTT.— 1  lot 
RlOBABDA  UbRBB. — 1  lot. 

S.  K.  Jackson. — 2  lots, 
M.  Studdebt.— 2  lots. 

ASSiaNEES  M'NVLTT. — 3  lots. 


Before  Exahinsb  (Mr.  M'Donnell). 
Sir  C.  OliOgUen,  rental. — F.  Lawless,  to  take  acoonnt — 
H.  Lambert,  vouch. — John  Davidson,  do. — Trustee  Power, 
to  produce  deeds. 


LANDED  ESTATES'  COURT. 


April  17. — Before  the  Hon.  Jcdob  Flanaoan. 

CoDNTT  OF  LlICEBloE. — John  H.  Hall,  owner;  Robert 
Cooke,  petitioner.  Part  of  the  lands  of  Ballmacum 
Weston,  held  under  lease  for  99  years  ;  and  producing  an 
annaalprofitrentof£23817s.  4d.  Sale  ad  journed.  Solicitors, 
MoUoy  and  Wation. 

CiTT  or  DcBLiN, — William  Kemmistree  and  Thomas 
Kemmisden,  owners  and  petitioners.  Houses  and  premises, 
38,  39,  40,  41  and  42,  Upper  Erne-street;  51,  52,  53  and  54, 
Denzille-Btreet,  held  under  lease  for  286  years ;  and  pro- 
dncmg  an  annual  profit  rent  of  £201  12ii.  4d. ;  sold  subject 
to  portion  of  annuity  amounting  to  £66  6s.  Id.,  to  Mr. 
James  Rowland,  for  £1,100. 

County  Tippbbaet.— Trustees  and  Executors  of  the  late 
Lord  Desart.  The  lands  of  Cloncurry,  containing  45a.  2r. 
6p. ;  held  in  fee ;  situate  in  the  barony  of  Slieveardagb  ; 
and  producing  an  annual  profit  rent  of  £18  19s.  Sold  to 
Mr.  James  Crooke,  for  £420.    Solicitois,  Metre.  Poe. 

County  Mayo, — W.  N.  Comyn,  owner  and  petitioner. 
The  lands  of  Dromedy,  containing  151a.  8r.  12p. ;  situate 
in  the  barony  of  Clanmonis ;  and  producing  an  annual 
profit  rent  of  £41  10s.  94  Sale  adjourned.  Solicitors, 
Menrt.  V.  B.  Dillon,  and  Co. 

County  Galway.— Francis  D.  Butler,  owner;  J.  W. 
Watson,  petitioner.  The  lands  of  Garrymore,  containing 
88a.  Or.  9p.  ;  held  under  fee-farm  grnnt ;  situate  in  the 
barony  of  Kiloonnell ;  and  producing  »u  annual  profit  rent 
of  £101  10s.  7d.  Sold  in  trust  for  Mr.  Burke,  for  £2,260. 
SolidtoiB,  Mettre.  H.  amd  J.  Wataoa. 
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COITRT  OP  BANKKUPTCY. 


SUTINGB  FOB  KEZT  WEEK,  lo  far  as  appointed. 

MONDAY. 

Before  the  Chtkf  Beqibieab,  nt  12  o'clock. 


BAMKBVFTS 

HATDBS  OF  BITTINa 

BOLiorroB 

Wm.  F.  PhUipmn  Prove  debts  and  vouch 

Oldham  ^E<jaon 

John  C.  Walih        Prove  debU 

Dutch 

Alexander DavisoDi Vouch  account 

Leaehnum 

Philip  L.  Lyster     [Prove  debts  and  vouch 

Perry  ^  Co. 

William  Holraeg     Reference 

Uartigan 

J.  G.  Nash  &  A.  P. 

do 

Noblett  i  Son 

Harty 
James  W.  Dillon 

Prove  debts 

Teomeg 

TUB8DA  Y. 
Before  the  Coubt,  at  11  o'clock. 


Charles  Dowler 
William  Walker 
John  Delias  Bums 
Martin  Hickej 


Final  examination 

do 

do 

do 


Brovming 

Lt/nch 

Molloy  f  Walton 

Afathma 


Before  the  Chuf  Reoibtbab,  at  12  o'dock. 


Wm.  F.  Fhilipaon  Costs 


Maihewt 


TBUSSDAY. 
Before  the  CHlxr  Rboibtkab,  at  12  o'clock. 


Patrick  Hanlon 

Prove  debts  and  vouch 

Scattan 

J.  and  H.  Biett 

do 

Larkin  <  ■  Co. 

Philip  O'Balloran 
Charles  R  Pigott 

Vouch  account 

iMrhin  ( '■  Co. 

do 

Larkin  #  Co. 

Beniy  L.  Djmoke 

Prove  debts  and  vouch 

MoUoy<^  Watson 

FfilDA  Y. 
Before  the  Codbt,  at  11  o'clock. 


Bridget  Walsh 

Fmal  examination 

Smith 

Bichard  O'Connor 

do 

Hamilton  <f  Craig 

Peter  Wright 

do 

Oldham  #  £aton 

Michael  Griffin 

do 

Lawler 

Michael  Crowley 

do 

Perry  (f  Co. 

Michael  Hickey 

do 

Malheios 

John  Nolan 

do 

Larkin  ^  Co. 

Mercer  Stevenson 

do 

Synnott 

John  Callaghan 

do 

Mathfvit 

Joseph  Sloan 
Patnck  Hanlon 

do 

Hamilton  cf  Craig 

do 

Scallan 

II.  M.  Thompson 

do 

Oldham  4  Eaton 

S.  P.  Armstrong 

do 

Perry  if-  Co. 

Patrick  Ahem 

do 

Larkin  ^  Vo, 

Application  to  dismiss 
debtor  summons 

Delandre 

Thomas  P.  O'Neill 

Examine  witnesses 

Maxwell  <f  Weldon 

James  Coll 

Audit  and  dividend 

Findlaier  cf  Co. 

Before  the  Chibv  ReoibtbaB,  at  12  o'clock. 


Andrew  Rogers 


An^t  and  dividend 


Mathem 


ABJIIBIOAXIONS  IN  BANKEUPTCT.' 

Bjme,  John,  the  Green  Hills,  Dublin,  contractor.     Sittings, 

Tuesday,  May  12,  and  Friday,  May  29.     Fottrell,  solr. 
CoUister,    Robert    Henry,   14  and  15,   Slain-street,   Clonmel, 

coonty  Tipperary,  ironmonger.     Sittings,  Tuaday,  May 

12,  and  Fniaiyy  May  29.     Matluwt,  solr. 
Curtis,  Thomas  Joseph,  Done^-street,  Belfast,  in  the  county 

of  Antrim,  hotel  proprietor.     Sittings,  Friday,  May  lo, 

and  Tuesday,  June  2.     M'Coombe  4'  Todd,  solrs. 
M'Fadden.  John,    Cross-roads,    Donegal,    draper.      Sittings, 

Tnaday,  May  12,  and  Friday,  May  29.     Larkin  ^-Co., 

solrs. 


Ryan,  Michael,  Loader's  Park  Mills,  Harold's  Cross,  Dublin, 

nuUer.     Sittings,  Tuesday,  May  12,  and  Friday,  May  29. 

Larkin  (f  Co.,  solrs.  .    . 

Wamock,  Robert,  Gransha,  county  Down,  grocer.    Sittings, 

Friday,  May  15,  Tveidc^,  June  2.     Cronhdm  <t  Co. 

solrs. 


DIVIDENBS  IN  BANESTITTCT. 
Johnson,  Peter,  West-street,  Drogheda,  grocer  and  spirit  dealer. 

Ist  dividend  48.  6d.  in  the  £.     C.  H.  James,  official 

assignee.    Scallan,  solr.  „,       -    . 

Murphy,  John,  trading  as  J.  Murphy  and  Son,  Waterfort, 

tobacconist,     lat  dividend  4s.  2id.  in  the  £.     L.  H. 

Deering,  official  assignee.     MaxwtU  ^  Weldon,  solrs. 
O'Neill,  Thomas  F.,  Carrick-on-Suir,  county  Tipperary,  miller 

and  com  merchant.     1st  di%'idend  4«.  in  the  £.     L.  H. 

Deering,  official  assignee.     Maxwell  ^  Weldon,  solrs. 
Young,  Jane,  Fermoy,  county  Cork,  grocer,  wine  and  spirit 
•     dealer.    Ut  dividend  Is.  6d.  in  the  £.    L.  H.  Deering, 

official  assignee.    Merrick,  solr. 


DUBLIN  STOCK  AUD  SHABE  LIST. 


APRII. 

DESCRIPTION  or  STOCK 

Fri. 

Sat.  1  Mon-ITues-l  Wed.|  Thnr 

17 

18  r  -  " 

20  1  21  t  Z2  1   Z9 

•Faid 

CktTemment. 

—  3  p  c  Consols       ..             •* 

—  Na«-  3  p  c  Stock 

9» 
91  i 

)ij-» 

)0»-i 

^1 

91 
90* 

INDIA  STOCK. 

—  5  p  e  July  'SOV  Trsfble.  at 

-  4pcOot.'8SfBk.of  Irel. 

z 

loTii 

107 

lOI 

z 

I0|| 

101} 

Baaka. 

100    Bank  of  Ireland 
2$    Hibernian  Banking  Co.     .. 

306 
571 

JoSi 
57* 

m 

^ 

f?l 

303*-5 
584 

^ 

^ 

58*}* 

15    London  Joint  atodt 

_ 



« 

— 

_ 

49 

ao    London  and  Weitmintter  .. 





SI* 

— 

— * 



3^  Muntter  Bank  (Limited) 

i 



*l 





30    National  Bank     .. 

01t 

59 

>9 

58H4 

58J-9 

15    national  of  Liverp'l  (LitdJ 

Hi 

— 

— 

— 



«    Provincial  Bank 

9i* 

W 

94** 

Mi 

94* 

*lil 

lo              Do.          New 

■#k 



— 

— 

28H 

lo    Royal  Bant       ., 



2S1 

at* 

48i 



— 

— 

I0| 

^ 

10 

— 

15    Union  0/ LoTuton 

— 



44* 

— 

— 

•"" 

Bteaxn. 

50    Dublin  and  Glasgow 

^ 





— 

— 

63 

so    Dublin  AUverpool  Steam 

Ship  BaUding.  Co. 
Minea. 

~~ 

_ 

56 

7    Cape  Copper  M.  Co.  (UeS) 

— 





— 

2b 



I    Klllaloe  Slate  Co.  (llfd)    .. 

— 

— 

— 

— 

~~ 

»5/ 

7    Mining  Co.  of  Ireland(Ued) 

— 

— 



— 

S 

— 

%i  Wlcklow  Copper     .. 

— 





— 



>i 

niaoeUaneona. 

Alliance  *  Dub.  Cons.'  Ga» 

''t 





— 



— 

4I  DtMin  Tnumeayt 

71 

"1 

7* 

7* 

7(11 

7» 

ft^-7  Patriotic  Atmrance 

— 

'O* 



RaUWATS. 

50    Belfast  anil  Northern  Cos. 

— 

^ 

— 

— 

s** 

fib* 

100    Dublin  and  Belfast  Juact. 

— 

— 

— ■ 

— 

»7 

87 

loo    Dublin  and  Drogheda 

ro9* 



— 

— 



~* 

100    Dublin  aud  Kingstown     .. 

_ 





*J9* 





ICO    Dublin,  W'klow,  &  Wford 

74* 











100    Gt.  Southern  and  Western 

io7i-7 

106* 

io6i* 

i"^' 

i'^*^ 

106} 

I03    Midland  Gt.  Western 

81 

80* 

8o| 

8i-*i 

SD    Waterford  and  Limerick  .. 





— 



34 

— 

RaUway  Preference. 

100    D.  *D.,4pcGuarant'dSk 
50    D.,W..«W.,5p  0(1860) 









93* 

— 

5.^ 

5»H 



53 

— 

— 

100    Gt  South'n  i,  West'n  4  p  c 

97 

97 

w 

97 

97 

974 

100    Mid.  Great  Western,  5  p  « 

1094 

— 

— 

— 

15    Portadown,  Dan.,i!tc.,6pc 

.— 

— 

— 

■^ 

—  - 

— 

SO    Watfd.  4  Limerick, 6  perd 

— 



— 



— 

—    Do.,  4  PC 

50    Do.,  new  redeemable  6  p  c 

96 

49ii 

96 

49i« 

49iii 

49*( 

49** 

- 

951 

-    Belfast  A  Nth'n  Cos,  4  p  c 

— 

— 

— 



■~ 

—    Dublin  &  Drogheda4pc 



— 





— 

~" 

—    Do.,  4J  p  c 



— 

— 

99* 

"~ 

"■ 

—    Dublin  *  Meath  4J  p  c     .. 

89 

— 

— 





— 

—    D.,  W.,  &  W.,  44  p  c 

— 



— 



—    Do.,  44pc 



— 

— 

lOI 



— 

—    Gt.  South'n  *  West'n,  4  p  c 



— 

9BI 

— 



—    Midland  Gt.  West'n,  4*  p  c 

99i 

— 

— 

99* 

— 

—    Waterf  d  &  Limerick  41  p  c 

— 

— 

— 

— 

—    Do.,4ipc 

— 

— 

roi*f 

— 



•  Sliarcs  not  fully  paid  up  are  given  In  Italics. 
Bank  Rate— of  Dl8connt^4  nercent,  16th  January,  1874. 
Of  Dopo8it-2J  per  cent..  8th  January,  1874. 
Name  Days— April  28th,  and  Mny  13th,  1874. 
Account  bays— April  29th,  and  May  14th,  1874. 
On  Saturdays  business  commences  at  11  80  S.DI.,  and  the  Stock 
Brokers  UfBces  close  at  1  p.m. 
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Thb  Lioal  TJbbs  of  Photooraprt. — Examples  are  con- 
stantly occoiring  of  the  nses  in  legal  investigations  of  the 
art  of  photographing.  The  London  Times,  in  its  graphic 
account  of  the.  close  of  the  Tichbome  trial,  thus  alludes  to 
this  subject : — "  It  is  impossible  to  avoid  noticing,  at  the 
conclusion  of  the  case,  the  important  serrice  rendered  to 
the  cause  of  justice  by  the  art  of  photography.  The  prin- 
cipal documents  in  the  case,  the  pocket-book  of  the  de- 
fendant, his  letters  and  those  of  Roger  Tichbome,  were 
photographed  by  the  Stereoscopic  Company,  under  the 
anspioes  of  Mr.  Nottage,  their  manager,  and  the  facnmUa 
thus  produced  were  of  immense  use  in  facilitating  the  com- 
parison of  handwriting,  to  which  the  Lord  Chief  Justice 
attached  much  importance  as  one  of  the  great  tests  of 
identity.  There  probably  never  was  a  case  in  which  the 
application  of  the  invention  was  of  greater  torvice." 

iMPBISOmCXNT  FOB  DEBT  IN  RUSSIA. — By  a  Uw  to  be 
promulgated  on  the  17th  (29th)  of  April,  the  Czar's  birthday^ 
imprisonment  for  debt  will  be  abolished  in  Russia. 


BIBTHS,  MABBIAGES,  AND  DEATHS. 

BIETHB. 
OALIX>W AT— April  14,  at  11  BelgniTe-aquare,  Korth,  Honkltown, 

the  wife  of  JoKph  Oalloway.  Esq.,  solicitor,  of  a  daughter. 
LYNCH— A|iril  23,  at  34  Lover  Leeaon-ttrvet,  the  wile  ol  David 

IiTnch,  Esq.,  baniiter-at-law,  of  a  daughter. 

UASRIAGE. 
CRONHELM  and  M'CLELLAND— April  21,  at  the  Pariah  Churcb, 
Scphton,  Lancashire,  by  the  Rev.  Henry  Burrows,  M.A.,  Henry 
C.  Cronhelm,  Esq.,  solicitor,  Belfast,  son  of  Theodore  Cronholm, 
Esq.,  of  Dublin,  to  Maiy,  daughter  ut  the  late  John  Sl'Clelland,  Esq., 
of  LlverpooL 

DEATH. 
FRABER— April  IS,  at  HItcbelatown,  of  heart  disease,  deeply  and 
deservedly  regretted,  George  Frsser,  Esq.,  solicitor,  eldest  son  of 
John  Praser,  Esq. 


LEGAL    POSTINGS: 


IN  THE  COURT  OF  BANKBUPTCY, 

IRELAND. 
In  the  Hatter  of 

WILLIAM  HOLMES, 

of  RiTerUwn,  Rathkeale,  in  th«  County  of  Limerick,  Fai  mer, 
a  Bankrupt. 

A  Public  Sitting  will  be  held  before  the  Chief  Registrar,  at  the  said 
Court,  at  the  Four  Courts,  Dublin,  on  THURSDAY,  the  7th  day  of 
UAY,  1874,  at  the  hoar  of  Twelve  o'clock  noon,  for  the  Proof  and 
AdmlBslon  of  Debts.  The  Account  of  the  Official  Assignee  and  tlie 
Vouchers  for  the  same  will  also  be  examined 

A  Creditor  may  prove  Ms  Debt  at  the  Sitting,  or  send  Us  Affidavit 
of  Debt  in  the  prescribed  form  to  the  under-namod  Official  Assignee, 
four  days  previously  to  the  Sitting,  In  order  to  have  the  same  admitted 
as  a  Proof. 

Dated  this  30th  day  of  April,  1874. 

HUGH  DOTLE,  Registrar. 

LUCIUS  H.  DEERINO,  Of&cial  Assignee,  33  Upper  Ormond- 

quay,  Dublin. 
JEHU   MATHEWS,    Solicitor  for  the  Assignees,  9  Lower 

Dominlck-fltreet,  Dublin. 


m  THE  COURT  OF  BANKRUPTCY, 

IBELAND. 
In  the  Matter  of 

WALTER        O'DONNBLL, 
of  Waterford,  in  the  Count;  Waterford,  Draper,  trading  as 
Walter  <  f'Donnell  and  Company,  a  Bankrupt. 

A  Public  Sitting  will  be  held  before  the  Chief  Registrar,  at  the  said 
Court,  at  the  Four  Courts,  Dublin,  on  THURSDAY,  the  7th  day  of 
HAY,  1874,  at  the  hour  tji  Twelve  o'clock  noon,  for  the  Proof  and 
A<lmlsBion  of  Debts.  The  Account  of  the  Official  Anlgnee  and  the 
Voochen  for  the  same  will  also  be  examined, 

A  Creditor  may  provu  his  Debt  at  the  Sitting,  or  send  his  Affldavit 
of  Debt  in  the  prescribed  form  to  the  under-named  Official  Assignee, 
four  days  previously  to  the  Sitting,  in  order  to  hare  the  same  admitted 
as  a  Proof. 

Dated  this  30tb  day  of  April,  1874. 

HUGH  DOYLE,  Registrar. 

LUClnS  R.  DEEEING,  OfHcial  Aadgnee,  S3  Upper  Ormond- 

quay,  Dublin. 
OLDHAM  A  EATON,  SoUdton  for  the  Assignees,  43  Fleet- 
street,  DubUg 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    AND    CITY    OF    DUBLIN. 


SALE, 
On  FRIDAY,  the  bth  doy  of  JUNE,  1874. 


In  the  Hatter  of 
the  Estate  of 
Arthur  BRATUWArrs 
Warrb,  Charlotte 
Sophie  Cooper,  Selina 
EUxabcth  Cooper,  Richard 
Augustus  Cooper,  and 
Cicely  Florence  Cooper,  his 
wife;  and  Francis  Mont- 
gomery Olpherta,  and  John 
Henry  Cole  Wynne,  their 
Trustees ;  Henry  Charles 
Eastwood,  and  Emma  Marie 
Eastwood,  his  wife;  and 
Francis  Edmond  Eastwood, 
and  Owen  Phibbs,  their 
Tnuteea,  or  some  or  one 
of  them. 

Owners  and  Petltlonegs.  / 


rv  O 


BE      SOLD, 

On    FRIDAY, 

The    tth    day    of    JUNE,    1874, 

At  Moon, 

Before  the 

Honourable  Judge  Flanagan, 

At  the 

Landed    EsUtes'    Court, 

Four  Ooorts 

Dublin, 

The  following 

LANDS    AND    PREMISES, 

Held  in  Fee-simple  and 

Fee- farm. 

All  situate  in  the 

City  and  County  ef  Dublin, 

As  particularly  specified  in  the  printed 

Rental  for  gale. 


SUMMARY  OP  LOTS. 


No. 

of 

Lot 


Denominations 


Part  of  the  lands  of  FioglaaB 
West,  Springmotmt  and 
Btubton,  situate  in  tlie 
barony  of  Castleknock 

The  field  or  fields  formerly 
known  by  the  name  of  the 
Ten  Acres  and  a  Half,  at 
present  known  as  Cardiff's 
Castle,  situate  in  the  tttrony 
of  Castleknock 

The  house  with  the  stable, 
turret  garden,  and  field 
thereto  belonging,  known  by 
the  name  of  Beiview,  Tdka, 
situate  in  the  barony  of 
Castleknock 

Hoose  and  premises  known  as 
No.  63  Hlgb-street,  City  of 
Dublin 

House  and  premises  known  as 
Na  S3  High-street,  aforesaid 

Plot  of  ground  and  premises 
erected  thereon.  No.  II4 
Lower  Kevin-street,  City  of 
Dublin 

House  and  premises,  Na  12 
Lower  Kevin-street,  afore- 
said 


Quantity 
Statute 
Measure 


Net 
Annual 
Rental 


a    B  p 

81    S  89 


17  S  34 

8  3    < 

0  0    6 

0  0  18 

0  0  82} 

1  3  88{ 


X    s   d 

84  16    0 


46  3  1 

60  0  0 

40  0  0 

20  0  0 

139  7  6 


Qcrem- 

ment 
Valuation 


£    s   d 

78    0    0 


28  0  0 

90  0  0 

48  0  0 

40  0  0 

30  0  0 

140  0  0 


Dated  SOtb  dajr  of  March,  1874. 

R.  DENNY  URLIN,  Ezaadner. 

LOT  1. 
An  excellent  dwelling-house,  with  suitable  ofAces,  garden,  and  plea- 
sure grounds,  distant  only  aliout  four  milea  from  the  General  Post 
Office. 

LOT  3. 
It  Is  distant  about  four  miles  from  Dublin ;  it  is  all  prime  land,  and 
Ls  let  to  a  respectable  tanant. 

LOT  8. 
Comprises  part  of  the  buildings,  garden,  and  pleasure  ground  of 
Belvlew  (Dr.  Gregory's),  situate  at  Flnglaa-bridge,  about  three  miles 
from  Dublin. 

LOTS  4  and  6. 
Consist  of  the  houses  and  premises  known  as  Nos.  63  and  S3  High- 
street,  the  fonher  held  by  Richard  Allen,  and  the  latter  in  the  posses- 
sion of  the  Guardians  of  the  8outh  Dublin  Union. 

LOTS  6  and  7. 

Are  held  under  fee-farm  grant,  subject  to  the  yearly  rent  of  £48, 
present  currency,  which  will  be  borne  by  Lot  7. 

Oilers  for  purchase  of  any  Lots  if  sent  In  prior  to  the  30th  day  of 
Hay  will  be  submitted  to  the  Court  for  approraL 

For  Rentals,  Maps,  and  further  particulars,  apply  at  the  Registrar's 
OIBce,  Landed  Estates'  Court,  Inns' -quav,  Dublin ;  to 

Messrs.  8TKWART3  and  KINCAII),  the  Land  AgenU  of  the 

Estate,  No.  6  Lelnster-street,  Dublin  ;  or  to 
JOHN  J.  TWEEDY,  So'lcltor  having  the  carriage  of  the  Bale, 
39  North  Frederick-street,  Dublin. 


Printed  and  PaUlahed  by  the  Proprietor,  Jobs  Falcoxkx,  every  Saturday,  at  U.  Upper  SackvlUe-atreet,  to  the  Perish  of  St. 

and  raty  of  DnMln.— Aiterdair,  Aprtt  36, 1874. 
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LIABILITY  OF  MAEBIED  WOMEN  TO  BE 
HADE  BANKRUPT. 

Th£  recent  decision  of  the  Court  of  Chancery  Appeal 
in  England,  in  the  case  of  »>  re  Heneage  (22  W.  R. 
425),   naa  disclosed  a  somewhat '  strange  anomaly  In 
the  law  of  hosband  and  wife,  as  it  at  present  stands. 
The  question  in  that  case  was,  can  a  married  woman, 
married  aher  the  passing  of  the  Married  Woman's 
Property    Act,    be    made    a    bankrupt?     The    case 
arose  by  Mr.    P.    H.  Holland  taking  out  a  debtor- 
sonunons    against    Mrs.    Heneage,    for  a  debt    con- 
tracted by  her  before  her  marriage,  and  for  which  be 
had  obtained  a  judgment  against  her.     The  debt  not 
bein^  satiisfied  or  secured,  the  creditor,  at  the  time 
appointed  by  the  Bankruptcy  Act,  presented  a  petition 
for  adjudication  agunst  Mrs.  Heneage.     The  Kegistrar 
dismissed  the  petition,  and  the  creditor  appealed.     To 
the  question  thus  raised  the  Court  of  Appeal  gave 
answer  in  the  negative.    It  did  not  appear  from  the 
evidence  in    the  case   that  Mrs.   Heneage  had   any 
separate  property,  independent  of  her  husband ;  and 
Mellish,   I1.J.,   drew   a  distinction   between  the   case 
before  the  Court  and  the  case  of  a  married  woman 
having  separate    property.     While    giving  it  as    his 
opinion  that  a  married  woman  who  had  no  separate 
property  was  not  liable  to  be  made  a  bankrupt,  he  was 
not  quite  satisfied  as  to  whether,  if  a  married  woman 
was  shown  to  have  separate  property,  she  might  not  be 
liable  to  an  adjudication  of  bankruptcy.     But   Lord 
Cainis  held  that,  upon  the  construction  of  the  12th 
•ection  of  the  Act,   the  bankruptcy  could  not  take 
place.    The  1 2th  section  enacts  that  "a  husband  shall 
not,  by  reason  of  any  marriage  which  shall  take  place 
after  this  Act  has  come  into  operation,  be  liable  to  be  sued 
for  the  debts  of  his  wife  contracteid  belbre  marriage, 
but  the  wife  shall  be  liable  to  be  sued  for,  and  any 
pr(^>erty  belonging  to  her  separate  use  shall  be  liable  to 
satisfy  such  debts  as  if  she  had  continued  unmarried." 
The  Lord  Chancellor  remarked  that  the  words  "  liable 
to  be  sued  for  "  and  "  liable  to  satisfy  "  were  technical, 
and  applied  only   to  the  remedies  of  the  Courts  of 
Common  Law  and  Equity ;  and  if  the  Legislature  had 
intended  to  grant  the  power  of  making  married  women 
bankrupt,  it  would  have  done  so  by  express  words.    In 
this  opinion  James,  L.J.,  concurred.     It  is  improbable 
after  this,  that  if  the  case  should  occur  of  a  married 
woman  possessed  of  separate  property,  and  refusing  to 
{My  her  ante-nuptial  debts,  the  creditor,  following  the 
distinction  of  Lord  Justice  Mellish,  will  try  to  make  her 
a  bankrupt,  as  the  opinions  of  Lord  Cairns  and  Lord 
Justice  James  are  strong  against  biui,  and  appear  to  be 
supported  by  every  principle  of  legal  reasoning  on  the 
wonls  of  the   12th   section.    It  is  well  known  that 
previons  to   the  passing    of  the    Married  Woman's 
Property  Act,   Courts  of  Equity  alone  held  that  a 
married  womanj  had  a  right  to  hold   property  inde- 
pendent   of   her  husband.     This    right    the    Equity 
Courts  upheld   by  means  .of  the  doctrines  of  sepa- 
nte  nse,  and  of  restraint  against  alienation.    Separate 
nse  was  utterly  unknown  at  common  law,  but  though 
it  was  upheld  in  equity,  originally  a  married  woman 
was  oenaidered  to  be  unable  to  bind  her  separate  estate 
with  debts.     In   course  of  time,   however,  this    rule 
was   relaxed,   first  as  to   one  class  of  engagements. 


then  as  to  others,  until  finally  the  doctrine  was  consi- 
dered settled,  that  to  the  same  extent  to  which  a 
married  woman  is  by  Courts  of  Equity  constituted  a 
feme  sole,  with  respect  to  the  capacity  of  disposing  of 
property,  she  ought  also  to  be  regarded  as  a/enj«  sole 
with  respect  to  the  capacity  of  contracting  debts,  or 
engagements  in  the  nature  of  debts.  Moreover,  all 
such  debts  or  engagementa  should  stand  on  the  same 
footing,  in  whatever  form  contracted,  so  that  a 
married  woman's  separate  estate  might  be  rendered 
liable,  as  well  by  a  verbal  en^ement  as  by  a  written 
contract.  In  pursuance  of  this  doctrine,  it  was  decided 
in  a  reooit  case,  that  the  restriction  against  alienation 
and  antidpation  was  no  bar  to  the  creditor's  rights, 
Sanger  v.  Sanger,  L.  R.  11,  Eq.  470.  So  far  the 
remedies  of  the  creditors  seemed  complete  enough  with 
regard  to  the  debts  or  engagements  of  a  married  woman. 
Then  came  the  Married  Woman's  Property  Act,  which, 
in  addition  to  the  various  beneficial  provisions  by  which 
it  protects  a  married  woman's  property,  takes  away,  by 
the  12th  section,  the  husband's  liability  for  the  wife's 
ante-nuptial  debts.  The  defect  of  this  section  seems 
very  apparent.  It  is  left  at  the  option  of  the  husband 
and  witiB  whether  there  shall  be  any  reservation  of 
separatei  property  on  the  marriage,  and  they  may,  by 
omitting  to  make  such  reservation,  whether  collusively 
or  innocently,  defeat  the  only  remedy  left  to  her  ante- 
nuptial creditors  by  the  Act.  Thus,  if  a  husband, 
previous  to  the  marriage,  persuade  his  intended  wife  to 
contract  for  a  quantity  of  goods  or  of  furniture,  which 
she  might  easily  accomplish  by  "paying  a  small  deposit, 
or  insUilment,  to  the  trader,  then  if  the  marriage  takes 
place  without  any  reservation  of  separate  property,  and 
before  the  debts  are  paid,  the  creditors  are  without 
remedy.  The  husband  is  saved  by  the  12th  section, 
the  wile  has  no  separate  property,  and  it  has  now 
been  dcdded  that  she  cannot  be  adjudicated  bankrupt. 
Theretore  _  the  law  has  resolved  itself  into  this,  that 
marriage  is  a  shield  to  the  married  woman  and  her 
husband  from  the  ante-niiptial  debts  of  the  former. 

Under  the  provisions  of  the  Act,  married  women 
enjoy  many  privileges.  By  section  1  their  wages  and 
earnings  iu  business  or  occupations,  gained  by  them 
separately  from  their  husbands,  are  to  be  taken  to  be 
settled  to  their  separate  use;  by  sections  7  and  8 
certain  other  kinds  of  property  coming  to  tliem  are 
likewise  to  be  taken  to  belong  to  them  to  their  separate 
use ;  and  by  other  sections  they  can  invest  and  secure 
their  property  in  different  ways.  Now,  if  they  enjoy  all 
these  privileges,-  they  should  surely  be  liable  to  the 
responsibilities,  because  property  hiis  its  duties  as  well 
as  its  rights.  At  present  it  is  manifest  that  the  rights 
of  the  creditors  are  totally  unprotected. 

In  order  to  give  them  the  power  of  making  married 
women  bankrupt,  it  will  be  iiecessary,  according  to  the 
decision  of  »n  re  Heneage,  to  have  recourse  to  further 
legislation ;  and  considering  that  the  foundation  of  the 
law  of  bankruptcy  in  this  country  is  to  be  found  in  the 
statute  book,  and  not  in  the  rules  of  common  law,  that 
course  would  certainly  be  in  keeping  with  the  general 
tenor  of  the  system.  The  Act  of  34  d^  35  Henry  VIII., 
c  4,  first  gave  creditors  the  power  of  adjudicating  their 
debtors  bankrupt — that  is,  their  debtors  of  the  mascu- 
line gender.  When  married  women  now  possc&i  the 
rights  of  property   already    mentioned,  some  similar 


Digitized  by 


Google 


220 


THE  IRISH  LAW  TIMES 


[May  2, 


enactment  onght  to  be  passed  with  regard  to  them,  so 
as  to  put  it  beyond  their  power  to  defraud  their  credi- 
tors. It  may  appear  to  some  that  such  a  piece  of 
legislation  would  be  of  a  very  ungallant,  and  even 
harsh,  description  towards  the  fair  sex ;  but,  as  the  law 
at  present  stands,  unmarried  women  of  full  age  may  be 
made  bankrupt,  either  on  their  own  or  on  a  creditor's 
petition,  and  even  a  married  woman  may  be  bankrupt 
where  she  carries  on  business  as  a  sole  trader,  according 
to  a  custom,  as  of  London.  Why,  then,  should  not  the 
same  rules  be  extended  to  all  7  The  present  system  is 
illogical  and  inconsistent,  and  productive  of  the  grossest 
injustice.  Some  of  those  legal  reformers  who  bring  in 
bills  year  by  year  to  amend  the  law  with  regard  to  the 
property  of  married  women,  would  do  well  if  they  would 
take  into  consideration  the  state  of  the  law,  as  disclosed 
by  this  case  of  in  re  Heneage.  In  an  age  of  legal  reform 
like  the  present,  such  a  defect  ought  to  find  a  speedy 
remedy. 


NOTANDA. 


Perjury;  statiriahle  declaration.— On  an  indictment 
for  perjury,  heard  at  the  Tyrone  Assizes,  it  appeared 
that  O'Hare,  the  accused,  in  February,  i  873,  went  to 
Mr.  John  Eccles,  of  Duneannon,  the  agent  there  of  the 
White  i^tar  and  Allan  Lme  of  Transatlantic  steamers, 
and  asked  him  what  was  the  fare  from  Liverpool  to 
New  York.  Mr.  Eccles  replied  six  guineas  for  each 
adult,  and  that  in  consideration  of  six  tickets  being 
required  he  might  make  a  reduction.  According  to 
the  statement  of  Mr.  Eccles,  in  his  evidence  at  the 
trial,  he  declined  to  make  any  reduction,  but  promised 
to  make  the  man  and  his  companions  comfortable  on 
board.  It  was  alleged  that  O'Hare,  after  the  interview, 
made  a  declaration  before  Mr.  Alexander  Dickson, 
J.P.,  containing  a  statement  to  the  effect  that  Mr. 
Eccles  had  promised  to  take  off  7s.  6d.  from  each  fare. 
This  statement,  as  Mr.  Eccles  swore,  was  wholly  false. 
The  traverser  was  convicted ;  but  the  case  having  been 
reserved  by  Dowse,  B.,  for  the  consideration  of  the 
Court,  Ircine  {Holmes  with  him)  now  contended  that 
the  conviction  should  be  quashed,  on  the  ground 
that  the  statement  contained  in  the  declaration,  being 
in  itself  immaterial,  its  falsehood  could  not.  be  made 
the  subject  of  a  prosecution  under  5  &  6  Will.  IV., 
c.  62,  s.  18;  and  that  the  declaration  was  not  within 
the  purview  of  the  Act  O'Brien,  Q.C.  {MoUoy  with 
him),  contra: — The  1 8th  section  is  not  confined  to 
voluntary  declarations  with  respect  to  the  "confir- 
mation of  written  instruments  or  allegations,  or  proof 
of  debts,  or  the  execution  of  deeds  or  other  mat- 
ters" mentioned  in  the  preamble,  which  might  perhaps 
mean  matters  ejusdem  generis,  but  it  extends  to  decla- 
rations generally;  R.  v.  Boynes,  1  C.  &  P.  70.  The 
Court  held  that  the  declaration  was  not  within  section  18, 
and  was  not  one  of  those  contemplated  by  the  purview 
of  the  Act  Conviction  quashed  (_R.  v.  O'Hare,  Cr. 
Cas.  Kes. :  before  Monahan,  C.J.,  Fitzgerald,  Deasy, 
and  Dowse,  BB.,  and  Morris,  J  ,  Jan.  26,  1874). 

Remitting  action  by  consent ;  appeal  from  Chairman 

Appeal  from  decree  made  by  Chairman  of  county 
Antrim.  This  was  an  action  of  slander  brought  in  the 
Court  of  Kxchequer,  and  the  defendant  had  pleaded.' 
After  the  time  for  moving  to  remit  the  case  had  elapsed, 
a  consent  was  entered  into  and  made  a  rule  of  Court,  to 
have  the  action  remitted  to  the  Civil  Bill  Court.  The 
pleadings  were  not  taken  off  the  file.  The  Chairman 
giive  a  decree  for  £2u  damages,  and  the  defendant 
appealed.  Porter,  Q  C,  on  behalf  of  the  respondent : — 
There  was  no  jurisdiction  under  the  C.  L.  P.  A.  Act, 
1870,  to  remit  uie  case  after  the  eight  days  for  moving 


had  expired.  The  only  effect  the  consent  could  have 
was  to  appoint  the  Chairman  as  an  arbitrator;  and 
that  is  shown  to  have  been  the  intention  of  the  parties, 
by  the  facts  that  the  pleadings  were  not  removed,  and 
that  the  consent  provided  for  the  payment  of  the  costs  in 
the  Superior  Court  in  a  manner  different  from  that 
prescribed  by  the  Act.  The  Chairman  acting  merely 
as  arbitrator,  there  is  no  power  to  appeal  from  his 
award,  and  the  consent  does  not  provide  for  an  appeal. 
Andrews,  Q.C.  (JSrxux  with  him),  cordra: — ^The  case 
was  remitted,  not  to  Mr.  Otway  persotiallv,  but  to  him 
<iua  Chairman,  and  ho  made  a  decree  following  the 
statute,  and  by  virtue  ot  his  statutable  jurisdiction  ;  he 
was  not  a  mere  arbitrator,  and  an  appeal  lies.  Kbooh, 
J.,  said  he  would  allow  the  case  to  proceed,  considering 
that  the  objection  could  not  be  maintained ;  but  that  if 
he  were  wrong,  the  respondent  would  have  a  remedy. 
Porter,  Q.C.,  asked  that  the  case  should  be  heard  before 
a  jury ;  it  was  so  heard  in  the  Civil  Bill  Court.  Keogii, 
J.,  said  be  would  first  hear  the  facts  stated,  and  then 
decide  whether  a  jury  would  be  necessary.  And  the 
facts  having  been  then  stated,  the  case  was  heard  with- 
out a  jury.  Damages,  12s.  6d.  {Rodgers,  appellant, 
Larmour  respondent;  Antrim  Assizes,  March  6,  1874). 

Lease,  vesting    in  assignees;    assignees  electing  not  to 

accept ;  onerous  property;  disclaimer Motion  on  behalf 

of  assignees  in  bankruptcy,  that  they  be  at  liberty  to 
execute  a  disclaimer  of  a  lease  from  J.  Rowan  and 
others  to  the  bankrupt,  inasmuch  as  the  head-rent  was 
too  high,  and  there  was  no  benefidal  interest  for  the 
creditors.  Seeds  for  the  assignees.  Weir  for  the  lessors. 
T.  P.  Lynch  for  an  equitable  mortgagee.  Miller,  J., 
in  delivering  judgment,  said  that  the  absolute  vesting 
of  lands,  &c,  in  the  assignees  under  B._  Act,  1857,  s. 
266,  must,  when  read  in  connexion  with  8.  271,  be 
accompanied  by  a  further  act  of  election  on  their  part 
before  they  could  be  charged  with  the  consequences. 
In  England  before  the  B.  A.,  1869,  the  bankrupt's 
property  became  absolutely  vested  in  the  assignees 
without  any  act  of  election.  The  97th  and  98th  sections 
of  the  B.  A.  (Ir.)  Act,  1872,  were  copied  from  the 
English  Act  of  1869,  s.  98,  providing  that  the  assignees 
shaTl  not  be  entitled  to  disclaim  if,  being  called  on  to  say 
whether  they  will  or  not,  they  do  not  answer  ia  the 
prescribed  time,  is  pointed,  and  applies  to  the  specific 
class  of  property  mentioned  in  s.  97 ;  and,  by  reason  of 
the  distmction'  as  regards  the  vesting  of  estates  as 
above,  must  necessarily  have  a  more  limited  application 
than  the  corresponding  section  of  the  English  Act. 
But  I  would  give  it  application  in  a  case  circumstanced 
like  the  present,  of  a  lease  of  recent  date,  subject  to  a 
high  rent,  and  to  a  prior  equitable  mortgage,  if  the 
assignees  had  elected,  under  s.  271  of  the  Act  of  1657, 
and  desired  to  be  relieved.  Here  they  had,  when  called 
on  to  elect,  replied,  declining  to  accept  the  lease ;  and 
no  such  vesting  of  tho  bankrupt's  interest  took  place  as  to 
render  any  disclaimer  necessary  under  s.  98.  No  rule 
on  the  motion  (AV  J.  Connor,  a  bankrupt  Ba.,  April 
14,  17,  1874). 

Debtors  Act,   1872,  ss.   4,   5;  Judgment  on  writ  of 

revivor ;  CotUs A  judgment  on  a  writ  of  revivor  having 

been  obtained  after  the  passing  of  the  Debtors  Act,  1672, 
for  debt  and  costs,  on  foot  of  a  judgment  marked  before 
the  passing  of  the  Act,  Robertson,  on  behalf  of  the 
plaintiff,  moved  for  liberty  to  issue  a  ca.  sa.  for  the 
amount  of  the  debt  and  costs  of  revivor,  stating  that,  as 
he  was  instructed,  the  officer  hail  felt  a  dilBuulty  as  to 
issuing  it  in  respect  of  the  costs  of  the  revivor.  He 
cited  Re  Harding,  L.  II.  I  H.  L.  .29.  [Palles,  C.B — 
Queen  v.  Pratt,  L.  B.  5  Q.B.,  176,  is  more  in  point] 

Pallbs,  C.B I  have  communicated  with  the  Master, 

and  it  appears  that  there  has  been  some  misapprehension 
as  to  what  actually  occurred  in  the  office.     The  direc 
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tion  of  the  Master  was  that  the  writ  should  be  issued. 
I  have  looked  into  the  Act  I  consider  that  the  plain- 
tiff is  entitled  on  his  own  responsibility  to  have  the 
writ ;  buti  I  offer  no  opinion  as  to  whether  he  can 
sustain  it  or  not  if  it  comes  before  me  to  be  set  aside 
{Wogtm  T.  Ckamtey,  Con.  Ch. ;  Feb.  27,  1874.). 

Ih-awmg  money  lodged  in  Cottrt.^Webb,  Q.C.,  on 
behalf  of  the  defendants,  moved  that  a  sum  of  i;4U0, 
lodged  in  Court  by  them  under  the  directions  of  Deasy, 
B.,  be  paid  out  to  them.  The  action  was  one  of  alleged 
libel  iu  the  publication  by  the  defendants  (the  owners  of 
"  Stnbbs'  Black  List,")  of  a  judgment  purporting  to 
have  been  recovered  against  the  plaintiff.  It  was  tried 
at  Cork,  before  Deasy,  B.,  and  the  jury  gave  the  plain- 
tiff  a  verdict  for  £3511.  An  application  was  made  by  the 
defendants  for  respite  of  execution,  with  a  view  to 
moving  for  a  new  trial,  and  Deasy,  B.  granted  a  respite 
on  condition  of  the  defendants  lodging  £400  in  Court. 
The  defendants  lodged  the  money  and  then  applied  to 
the  Court  for  a  new  trial  on  the  grounds  of  misdirection 
by  the  learned  baron,  of  the  verdict  being  against 
the  evidence,  and  of  the  trial  being  unsatisiactory.  The 
Court  on  argument  subsequently  made  the  conditional 
order  absolute,  and  under  these  circumstances  the 
defendants  now  sought  to  have  the  money  they  had 
lodged  in  Court  paid  out  to  them.  WHiordan,  contra, 
opposed,  on  the  ground  that  the  suit  had  not  terminated. 
Motion  granted  (Cosyraee  v.  The  'Jrade  AuxUiary  Co., 
Con.  Ch.,  Feb.  25,  1874 ;  before  Paixbs,  C.B.) 

Trespass  m  pursuit  of  game;    reservation  m  lease; 

complainant Summons  for  trespass  on  land  in  pursuit 

of  game.  The  complainant  held  the  land  as  tenant 
from  Mrs.  Marshall,  Barrone  Court,  who  reserved 
to  herself  the  right  to  all  the  game.  At  a  previous  petty 
sessions,  Mr.  Sheppard,  for  the  defendant,  contended 
that  under  the  provisions  of  27  &  28  Vict.  57,  where 
the  landlord  reserves  the  exclusive  right  to  the  game,  the 
■nmmotis  should  be  brought  in  his  or  her  name,  and  not 
in  that  of  the  tenant.  The  magistrates  considered  that 
it  would  be  necessary  to  have  the  opinion  of  the  Law 
Adviser,  and  accordingly  adjourned  it  for  one  week. 
The  Law  Adviser's  opinion  was  to  the  effect  that  if  the 
game  was  exclusively  reserved  by  deed  or^writing  to  the 
landlord,  the  summons  should  be  brought  in  her  name. 
llie  magistrates  held  that,  as  the  teuant's  lease  con- 
tained the  words,  "  all  game,  wild  fowl,  hunting  and 
fishing,  is  reserved  to  the  landlord,"  the  summons 
should  have  been  brought  in  the  landlord's  name, 
considering  that  the  words  ''all"  and  "exclusive"  bore 
the  same  meaning,  and  they  dismissed  the  case  with- 
out costs  {Bourke  t.  Head,  Parsonstown  P.  S.,  Jan.  20, 
1874). 


THE  GALWAY  ELECTION  PETITION. 
An.  important  constitutional  question  in  connexion  with 
the  Galway  Election  Petition  is  about  to  be  raised  in  the 
HooM  of  Commons  by  !$ir  Colman  U'Loghlen,  who  gave 
notice  last  night  of  his  intention  on  Monday  next  tu  ask 
tlte  t'mt,  Lord  of  the  Treasury  whether  the  statement  in 
the  public  priutis  that  the  petition  against  tbe  return  of 
Mr.  O'DoiineU,  one  of  the  members  for  the  borough  of 
Galway,  bu  been  set  down  for  trial  at  Galway,  on  the  18th 
ci  May,  before  Mr.  Justice  Lawson,  one  of  the  Lords  Commis- 
■ioaent  of  the  Great  Seal  in  Ireland,  be  correct ;  whether 
tbe  office  of  Lord  Commissioner  of  the  Great  ijeai  in  Great 
Britain  and  in  Ireland  is  not  an  oBice  held  at  tbe  pleasure 
of  the  Crown;  and  whether  be  considers  it  proper  and 
coDslitationsI  that  a  Judge  should  act  as  an  Election 
Judge,  while  holding  an  office  at  the  pleasure  of  the 
Crown — an  Election  Judge,  empowered  by  statute  to  decide 
without  appeal  on  the  right  of  members  petitioned  against 
to  retain  their  seats  in  this  House  1  It  will  be  remembered 
that  the  petition  against  the  return  of  Mr.  O'Donnell  alleges , 


amongst  other  matters,  that  the  Most  Kev.  Dr.  M'KvlUy, 
Bishop  of  Galway,  was  "employed"  as  election  agent  for 
Mr.  O'Donnell,  and  that  be,  in  his  capacity  of  agent,  can- 
vassed some  of  the  voters  in  favour  of  Mr.  O'Donnell.  The 
ciinstitational  question  raised  haa,  however,  no  relation  to 
these  alleged  facts.  It  is  based  on  the  doctrine  that  all 
Judges  must  be  independent  of  the  Crown,  and  the  fact 
that  Mr.  Justice  Lawson  holds  an  office  from  which  he  may 
at  any  moment  be  removed  by  the  Crown,  is  said  by 
competent  authorities  to  disqualify  him  from  acting  as 
Election  Judge.  The  Great  Seal  of  Ireland  is  now  in 
Commission,  and  Mr.  Justice  Lawson  holds,  as  one  of 
three,  this  commission.  The  office  is  one  from  which  he 
mjiy  be  at  any  time  removed  by  the  Crown ;  and  Sir  C. 
O'Loghlen  has  raised,  in  the  form  of  this  notice,  the  ques- 
tion whether  an  officer  who  may  be  removed  at  the 
discretion  of  the  Crown  is  competent  to  sit  as  Election 
Judge. — The  Frteman't  Journal. 


ELECTION  PETITIONS. 


Three  election  petitions,  the  first  fruits  of  the  new  par- 
liament, have  been  decided  within  tbe  last  few  days,  and 
whatever  may  be  the  merits  or  defects  of  recent  changes  in 
our  electoral  system,  there  seems  no  reason  to  complain 
of  the  Act  which  transferred  to  the  judges  the  duties 
which  had  been  till  then  performed  by  committees  of  the 
House  of  Commons.  The  petitions  for  Windsor,  Wake- 
field, and  Petersfield,  have  each  their  interest,  and  they 
were  not  without  points  of  difficulty ;  yet  a  few  days  havo 
sufficed  to  dispose  of  them,  so  far  as  the  facts  are  concerned, 
a  legal  question  having  been  reserved  from  Petersfield  for 
the  Court  of  Common  Fleas. 

We  may  give  precedence  to  the  Royal  borough,  where 
the  liberals  petitioned  against  the  return  of  Mr.  Kiohardson 
Gardner.  The  electioneering  history  of  Windsor  during 
the  last  few  years  resembles  that  of  many  of  its  sister  con- 
stituencies among  the  minor  towns  of  England.  Until 
1868  it  returned  two  members  to  parliament.  At  the 
general  election  of  that  year  the  fatal  Act  of  1867  took 
effect,  and  Windsor  lost  one  of  its  representatives.  It  was 
then  that  Mr.  Gardner  first  made  his  appearance.  Mr. 
Gardner  failed,  but  he  stuck  to  the  borough,  and  bided  bis 
time.  He  had  his  reward  at  the  late  general  election, 
when  he  beat  his  opponent,  Mr.  Eykyn,  by  a  very  large 
majority.  The  ground  of  the  petition  was  that  Mr.  Gardner 
in  "nursln'^"  the  borough  during  the  last  five  years  had 
been  guilty  of  intimidation,  and  had  influenced  voters  by 
presents,  which,  as  they  were  made  with  a  view  to  the 
coming  election,  bad  the  nature  of  bribes.  It  appears  from 
the  evidence  adduced,  including  bis  own,  that  Mr.  Gardner 
was  not  coimected  with  Windsor  by  family  or  property,  and 
that  he  first  became  acquainted  with  the  place  in  1866. 
About  that  time  85  cottages  were  in  the  market,  and  he 
purchased  them.  Since  that  time  he  hns  bought  and  built, 
and  built  and  bohght,  so  that  "  at  tbo  last  election  he  had 
300  tenants — 220  voters,  61  non-voLtrs,  19  widows — and  8 
empty  bouses."  This  is  certaiuly  pretty  well  for  eight 
years,  and  if  it  does  not  quite  bear  out  tbe  petitioners' 
couQsel  in  saying  that  Mr.  (jardner  was  able  to  swamp  the 
whole  borough,  it  must  be  allowed  that  if  he  were  able  to 
Secure  the  votes  of  all  his  220  tenants,  and  throw  them  into 
the  bslance  in  a  town  where  the  registered  electors  are  only 
1,858,  he  must  be  a  very  formidable  competitor.  ThAt  ba 
had  dune  this  by  a  crafty  mixture  of  severity  and  kindness 
was  the  charge  of  the  petitiuners.  It  was  not  denied  that 
in  letting  the  cottages  political  considerations  were  para- 
movmt.  The  sitting  member  acknowledged  in  cross-exami- 
nation that  "he  told  Mr.  Chane  he  wished  his  cottages  to 
be  tenanted  by  conservatives.  He  had  no  doubt  he  was 
influenced  by  the  hope  that  the  cottages  might  help  him  to 
become  member  for  the  borough."  "  Immediately  after  the 
election  (of  1868)  two  or  tl^ee  men  were  turned  out  at 
once.  There  might  have  been  other  reasons  why  he  turned 
out  his  tenants  besides  the  fact  that  they  voted  against 
him."  "  It  was  his  desire  that  conservatives  should  occupy 
his  cottages." 

These  answers  sufficiently  indicate  the  relations  between 
the  landlord  and"  his  humble  but  enfranchised  dependents. 
Theie  was  a  good  deal  about  Mr.  Gardner's  presents  of 
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coals  and  tea,  and  his  roasting  of  oxen  whole  on  an  occasion 
of  national  rejoicing,  but  this  added  little  to  the  case  of  the 
petitioners.  The  gist  of  the  matter  lay  in  the  aae  which 
Mr.  Gardner  was  sdleged  to  hare  made  of  his  rights  as  a 
landlord  for  political  purposes  in  turning  oat  "Radicals," 
and  tolerating  the  impecuniosity  of  those  who  voted  on  his 
own  side.  Baron  Bramwell  decided  that  the  acts  proved 
did  not  su£Sciently  bear  on  the  last  election  to  constitute  a 
g^und  for  invalidating  it.  With  respect  to  the  charge  that 
the  respondeol's  tenants  were  evicted  for  voting  against 
him,  the  judge  did  not  think  this  would  be  nndue  influence, 
because  the  effect  was  over  long  before  the  last  election . 
The  judge  found,  as  a  matter  of  fact,  that  the  tenants  had 
been  turned  oat  by  Mr.  Gardner  for  voting  against  him  in 
1868,  but  for  the  reason  given  he  declined  tu  nnseat  him. 
*'  There  was  no  evidence,"  said  the  judge,  "  of  a  corrupt 
practice  at  the  election ;  but  the  conduct  of  the  respondent 
ought  to  be  severely  condemned."  He  had  brought  the 
inquiry  on  himself,  and  must  pay  his  own  costs.  This  is 
not  an  unfamiliar  history  to  those  conversant  with  election- 
eering, and  it  is  certainly  a  merit  in  the  Ballot  that  it  will 
tend  to  limit  this  particular  form  of  the  "rights  of  property," 
since  the  enterprising  landlord  can  only  guess  whether  his 
tenant  has  really  supported  him  or  not. 

At  Wakefield  the  sitting  member  was  less  fortunate. 
The  case  was  too  strong  to  be  resisted,  and  the  proceedings 
came  to  an  early  conclusion.  Mr.  Justice  Grove  gave 
judgment  unseating  Mr.  Green. 

The  Petersiield  election  presents  the  novel  feature  of  a 
scrutiny  under  the  Ballot.  The  proceedings  were  exciting 
and  amusing.  When  a  voter  was  objected  to  as  a  defaulter 
in  the  payment  of  rates,  the  sacred  secrecy  of  the  Ballot 
was  violated  so  far  as  he  was  concerned.  His  number  on 
the  register  was  read  out,  and  then  the  counterfoil  and  the 
ballot-paper  were  handed  to  the  judge  by  the  clerk.  But, 
of  course,  neither  party  objected  to  a  voter  unless  it  was 
thought  he  had  voted  for  the  enemy,  and  sometimes  this 
supposition  turned  oat  to  be  incorrect,  and  the  objection 
lost  a  vote  for  those  who  made  it.  We  are  told  that  when 
the  objections  to  Mi'.  Nicholson's  voters  were  taken,  great 
laughter  was  caused  by  several  votes  which  were  objected 
to  on  the  supposition  that  they  had  been  given  for  Mr. 
Nicholson  being  foimd  to  have  been  given  for  Captain 
Jolliffa  In  the  end,  Ci^taili  JolliSe  is  left  by  the  scrutiny 
in  a  majority  of  one,  but  the  decision  is  subject  to  the 
judgment  of  the  Court  of  Common  Pleas  on  the  question 
whether  a  voter  whose  name  has  been  inserted  on  the 
register  is  disqualified  by  the  subsequent  receipt  of  parochial 
relief,  or  whether  the  register  is  final  No  doubt,  the 
intention  of  the  law  is  that  the  pauper  shall  not  have  a 
vote,  bnt,  on  the  other  hand,  the  balance  of  convenience 
and  the  advantage  of  diminishing  litigation  are  in  favour  of 
taking  the  register  for  the  time  being  as  conclusive,  and 
tolerating  the  votes  of  those  who  have  fallen  into  poverty 
since  the  last  registration. — The  Tima. 


INSPECTION  UNDER  THE  BALLOT  ACT. 

It  is  somewhat  mngular  that  upon  the  very  first  case 
which  has  arisen  concerning  inspection  of  documents  under 
the  Ballot  Act,  the  Court  of  Common  Fleas  has  been 
divided  in  opinion.  The  matter  arose  out  of  the  Petersfield 
election  petition  {Stowe  v.  JoUiffe)  upon  a  rule  niti  to  show 
cauiie  why  the  marked  register  of  voters,  the  counterfoils  of 
the  ballot  paperv,  and  the  backs  of  rejected  ballot  papers, 
should  not  be  shown  to  the  petitioners. 

By  35  &  36  Vict.,  c.  83,  s.  2,  each  ballot  paper  has  a 
number  printed  on  the  back,  and  attached  to  it  is  a 
counterfoil  with  the  same  number  printed  on  the  face.  At 
the  time  of  voting  the  ballot  paper  is  marked  on  both 
siiles  with  an  official  mark,  and  the  number  of  the  voter  on 
the  register  of  voters  is  marked  on  the  counterfoil  Now 
the  question  in  the  case  was,  whether  there  should  be  an 
inspection  of  all  the  documaiits  mentldned  in  the  rule  ni»i, 
or  whether  the  inspection  should  be  limited  t»  the  marked 
register.  The  majority  of  the  Court,  consisting  of  Mr. 
Justice  Grove  and  Mr.  Justice  Denman,  were  of  opinion 
that  the  marked  reginter  alone  should  be  produced,  on  the 
ground  that  the  marked  register  would  give  approximately 
all  the  information  required  ;  but  Mr,  Justice  Brett  thoaght 


that  the  packet  of  rejected  ballot  papers  should  be  opened, 
and  the  backs  of  them  shown  to  the  petitioners,  iu  onler  to 
exhibit  the  sequence  number  corresponding  with  the  nnmber 
on  the  face  of  the  counterfoil  U  is  lordship  also  thought 
that  the  counterfoils  corresponding  to  the  rejected  ballot 
papers  should  also  be  inspected  in  order  that  the  petitioners 
might  discover  whose  votes  had  been  rejected.  It  seems  to 
as  that,  so  long  as  the  secrecy  of  the  ballot  is  maintained, 
the  Court  shoiHd  grant  all  such  inspection  as  will  facilitate 
proof  of  the  case,  and  diminish  expense,  and  that  on  this 
ground  the  opinion  of  Mr.  Justice  Brett  is  to  be  preferred 
to  that  of  the  majority  of  the  Court.  It  is  mamfest  that 
the  order  which  that  learned  judge  desired  to  make  would 
have  at  once  enabled  the  petitioners  to  find  out  whose  votes 
had  been  rejected  by  the  returning  officer,  while  at  the 
same  time,  if  the  order  were  properly  carried  out,  no  risk 
would  have  been  run  of  a  disclosure  of  the  way  in  whi(di 
those  particular  electors  had  voted. 

It  appeared  that,  in  this  election,  the  letuming  officer 
had  forwarded  to  the  Clerk  of  the  Crown  in  Chancery  the 
marked  register  and  the  counterfoils  sealed  np  in  one 
packet,  and  this,  it  was  admitted,  was  contrary  to  the 
intention  of  the  Ballot  Act  and  the  rules.  Rule  40  says 
that  no  person  shall  be  allowed  to  inspect  any  rejected 
ballot  papers  in  the  cnstody  of  the  Clerk  of  the  Crown  in 
Chancery,  except  under  the  order  of  the  House  of  Commons, 
or  under  the  order  of  one  of  the  superior  Courts,  or  any 
judge  thereof.  Rule  41  says  that  no  person,  except  by 
Older  of  the  Honse,  or  of  any  tribunal  having  cognizance  of 
election  petitions,  shall  open  the  sealed  packet  of  counter- 
foils after  the  same  has  been  once  sealed  np,  or  inspect  any 
counted  ballot  papers  in  the  custody  of  the  Clerk  of  the 
Crown  in  Chancery.  The  same  rule  contains  a  proviso  that, 
in  the  execution  of  such  order,  care  shall  be  taken  that  the 
mode  in  which  any  particular  elector  has  voted  shall  not  be 
discovered  until  he  has  been  proved  to  have  voted,  and  his 
vote  has  been  declared  by  a  competent  Court  to  be  invalid. 
Then  Rule  42  declares  that  all  documents  forwarded  by  the 
returning  officer  to  the  Clerk  of  the  Crown  in  Chancery, 
other  than  ballot  papers  and  counterfoils,  shall  be  open  to 
public  inspection  under  certain  regulations,  and  that  the 
Clerk  of  the  Crown  shall  supply  copies  of  them  to  any  one 
demanding  the  same  on  payment  of  certain  fees.  So  that, 
whereas  the  marked  register  is  made  the  property  of  the 
public  at  large,  every  precaution  is  taken  to  shield  the 
ballot  papers  and  counterfoiln  &om  revelation.  Clearly, 
therefore,  the  retaming  officer  for  Petersfield  committed  an 
error  in  sealing  up  the  marked  register  and  the  counterfoils 
io  the  packet. — Tht  SoUcitort'  Journal. 


RETURNING  OFFICERS'  FEES. 

Sir  Henry  James  and  Sir  William  Harcourt  have  brought 
in  a  bill  which  proposes  "to  regulate  the  expenses  and  to 
control  the  charges  of  returning  officers  at  parliamentary 
elections."  The  bill  provides  that  the  returning  officers 
shall  be  entitled  to  certain  fees,  which  are  set  forth  in  a 
schedule ;  that  the  amount  of  such  charges  shHll  be  paid  by 
the  candidates  at  the  election  in  equal  several  shares  ;  and 
that  if  a  candidate  is  nominated  without  his  consent,  the 
persons  by  whom  his  nomination  is  subscribed  shhll  be 
jointly  and  severally  liable  for  the  share  of  the  charges  for 
which  he  would  be  liable  if  he  were  nominated  with  hia 
consent.  A  retaming  officer  is  not,  unless  by  agreement 
in  writing  signed  by  the  party  to  be  charged,  to  be  entitled 
to  payment  for  any  other  services  or  expenses,  or  at  any 
greater  rates,  than  is  contained  in  the  schedule.  The 
returning  officer  may  reqiure  a  deposit  or  security  for  the 
ch»iges  which  may  becnniH  payable  to  him,  and  hia  accounts 
may  be  taxed.  Town  clerks  in  municipal  boroughs,  which 
sre  also  parliamentary  boroughs,  are  to  act  under  and  assist 
the  returning  officer,  and  the  latter  is  to  make  use,  as  far  as 
practicable,  of  the  Imllot  boxes  and  fittings  provided  for 
municipal  elections.  The  schedule  of  charges  referred  to  is 
as  follows  : — 

The  following  are  the  maximum  charges  to  be  made  by 
the  returning  officer,  but  the  charges  for  expenses  incurred 
are  in  no  case  to  exceed  the  sums  actually  and  necessarily 
paid  or  payable  : — For  preparing  and  publishing  the  notice 
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of  election,  £2  2s. ;  for  prepuring  and  supplying  the  nomiuft- 
Uoa  pmpen,  £1  Is. ;  for  tntveUing  to  and  from  the  place  of 
Bomination,  or  of  deolaring  the  poll  at  a  contested  eleclion, 
per  mile,  Is. ;  for  hire  of  rooms  or  buildings  for  polling,  or 
damage  or  expenses  b;  or  for  use  of  rooms  or  buildings, 
the  Deoassarj  expenses,  not  exceeding  at  any  one  polling 
station  the  charge  for  providing  a  polling  station  ( — ) ;  for 
each  polling  station  wi^  its  fittings  and  compartments  ( — ) ; 
for  ballot  boxes  ^  — ) ;  for  stationery  ( — )  ;  for  ballot  papers 
( — )  i  for  stamping  instruments  ( — } ;  for  copies  of  the 
register  (— ) ;  for  each  presiding  officer  and  travelling 
expenses  at  la  per  mile,  £3  Ss. ;  for  one  clerk  at  each 
polling  station  and  travelling  expenses  at  Is.  per  mile,  jCI  Is. ; 
fur  every  person  employed  in  counting  votes,  not  exceeding 
three  soch  persons  where  the  number  of  registered  electors 
does  not  exceed  3,000,  nor  six  such  persons  In  any  other  case, 
£1  Is. ;  for  making  the  return  to  the  Clerk  of  the  Crown, 
£1  Is. ;  for  every  occasion  on  which  a  notice  or  notices 
relating  to  the  election  is  or  are  by  law  required  to  be 
pttfaliahed,  the  necessary  expenses  not  exceeding  lOs. ;  for 
conveyance  of  ballot  boxes  in  the  case  of  a  county  election 
from  the  polling  stations  to  the  place  where  the  ballot 
papers  are  to  be  counted,  per  mile,  la. ;  for  the  services  of 
the  under  sheriff  at  a  contested  election  for  a  county,  or  of 
the  returning  officer  at  a  contested  election  for  a  burough  in 
which  the  returning  officer  is  appointed  by  the  sheriff, 
£10  10s.  ;  and  where  the  number  of  registered  electors 
exceeds  3,000,  then  for  every  2,000  or  fraction  thereof  beyond 
the  first  3,000,  the  further  sum  of  £5  6s.  ;  fur  services  and 
expenses  in  relation  to  receiving  and  publishing  accounts  of 
election  expenses,  in  respect  of  each  candidate,  £1  Is.  ;  for 
all  other  expenses,  the  sums  actually  paid,  not  exceeding  in 
the  whole  £5. 


COMPANIES  AND  THEIK  SHAKEHOLDEKS. 

The  right  of  afaareholdeis  of  companies  to  take  action  on 
their  own  behalf  independently  of  the  company  is  one  which 
bas  been  questioned  on  more  than  one  occasion,  and  it  is 
important  to  understand  when  such  right  exists  at  alL  The 
most  recent  case  on  the  point  is  that  of  JUenier  v.  Hooper' t 
Telegraph  Work*  (30  L.  T.  Kep.  N.  a  209),  where  a 
demurrer  to  a  bill  by  one  of  a  minoKty  of  shareholders  in  a 
company  on  behalf  of  himself  and  the  other  shareholders  to 
enforce  the  rights  of  the  minority  was  overruled.  The 
plaintiff  held  2,000  shares  in  the  European  and  South 
Aaierican  Telegraph  Company,  now  in  voluntary  liquida- 
ti<m.  Hooper's  Telegraph  Works  (Limited)  held  3,000 
shares  in  the  company,  and  the  other  shareholders  were  18 
persons,  who  held  21  shares  each.  Disputes  arose  between 
the  EoropeaB  Company  and  Hooper's  Works  hs  to  certain 
ounoearions  for  the  oonstrnction  of  telegraphs,  and  a  suit  was 
inadtoted  by  Hooper's  Works  to  restrain  the  working  of 
oonorasions  obtained  by  the  European  Company.  It  was 
refused  by  Vice  Chancellor  Malius,  and  Hooper's  Works 
appealed ;  but  before  the  appeal  came  on  the  matter  was 
compromised  by  the  European  abandoning  the  concessions. 
The  present  pUintiff,  believing  that  Hooper's  Wurks  had 
obtained  this  compromise  by  means  of  their  iuflnence  as 
shareholders  in  the  European,  filed  his  bill  against  them, 
praying  for  a  decree  that  they  were  not  solely  entitled  to 
the  b^efita  received  by  them  under  the  compromise,  but 
that  tli«iy  were  irut>tees  of  snch  benefits  for  the  plaintiff  and 
all  the  other  shareboliiers  of  the  Europesn.  "The  only 
qoeation  which  this  suit  brings  forward  is,"  said  Vioe- 
CbaneeUor  Bacon,  "whether  he  bas  a  right  to  be  relieved 
agaisat  such  dealing  with  the  property  in  which  he  and 
Hooper's  Company  were  jointly  interested."  The  only 
question  with  whidi  we  are  concerned  is  the  technical  right 
of  the  plaintiff  to  sue  on  behalf  of  himself  and  the  share- 
holders. 

It  is  admitted  that,  aocording  to  Qray  v.  Lemit  (26  L.  T. 
B^.  M.  S.  12),  and  Pou  ▼.  BarbottU  (2  Hare  261)  a  suit 
for  the  benefit  of  Bbanholders  ought  to  be  instituted  by  the 
company,  and  not  by  a  shareholder  on  bdialf  of  himself  and 
the  other  shareholders  who  take  a  similar  view  with  himself. 
Is  then  then  any  exception  to  that  rule  !  Vice-Chancellor 
Bacon  suggests  two:  (I)  where  the  company  cannot  sue; 
and  (2)  where  it  will  not  sue.     He  thought  the  difficulty  in 


the  latter  case  might  be  got  over  by  application  to  the  Court 
for  leave  to  use  jhe  name  of  the  company. 

In  the  case  of  Atioool  v.  Merryvtather,  which  was  before 
Vice-Chancellor  Page  Wood,  and  is  reported  in  a  note  to 
Clinch  V.  Financial  Corporation  (L.  Bep  6  Eq.  464),  the 
bill  was  filed  by  a  shareholder  on  behalf  of  himself  and  tiie 
otiier  shareholders,  and  the  Vice-Chancellor  said  :  "  With 
regard  to  the  frame  of  the  suit  a  question  of  some  nicety 
arises  how  far  such  relief  can  be  given  at  the  suit  of  a 
shareholder  on  behalf  of  himself  and  other  shareholders  on 
the  ground  that  the  transaction  might  be  confirmed  by  the 
whole  body  if  they  thought  fit,  and  that  the  case  would  fall 
within  Fou  v.  Sarbottle,  according  to  which  the  suit  must 
be  by  the  whole  company."  Then  he  added,  "  If  I  were  to 
hold  that  no  bill  could  be  filed  by  shareholders  to  get  rid  of 
the  tmnssctioo,  on  the  ground  of  the  doctrine  of  Fou  r. 
HarbottU,  it  would  be  simply  impossible  to  set  aside  a  fraud 
committed  by  a  director  under  such  circumstances" — the 
director  there  being  very  much  in  the  position  of  Hooper's 
Company  towards  the  JUurupean  Company — "as  the  direc- 
or  obtaining  so  many  shares  by  fraud  would  always  be 
able  to  outvote  everybody  else."  Beferring  to  the  form  of 
suit.  Lord  Justice  James,  on  the  appeal,  saiil  that  it  seemed 
to  him  the  case  afforded  precisely  the  exception  to  the 
general  rule  which  was  pointed  out  by  Vice-Chancellor 
Page  Wood — a  case  in  which  the  minority  were  the  plain- 
tiSs  and  the  majority  were  the  defendants — ^the  wrongidosri 
who  were  alleged  to  have  put  the  minority's  property  into 
their  pockets. 

This  case,  therefore,  establishes  a  principle  which  waa 
previously  doubtful,  to  say  the  least,  and  gives  an  important 
right  to  shareholders  of  a  company,  the  majority  in  which 
mny  be  disposed,  for  private  or  secret  considerations,  to 
enter  into  compromises  isjurious  to  the  general  body  of 
shareholders. — The  Lam  Tima. 


STATISTICS   OF   BANKRUPTCY  IN  ENGLAND. 

Among  the  official  papers  recently  laid  before  Parliament 
ia  the  fourth  annual  report  by  the  Comptroller  iu  Bank- 
ruptcy of  the  working  of  the  Bankruptcy  Act,  1869.  From 
this  report  it  appears  that  debtors  have,  during  the  past 
year,  very  freely  availed  themselves  of  the  facilities  offered 
by  the  Act  for  effecting  arrangements  between  themselves 
and  their  creditors.  In  the  first  year  of  the  new  Act  (1870) 
there  were  5,002  failures,  of  which  1,351  were  adjudications 
in  bankruptcy,  and  3,651  arrangements  by  way  of  liquida- 
tion or  composition.  Last  year  the  total  number  of  failures 
was  7,489,  comprising  915  bankruptcies  and  6,574  arrange- 
ments. So  that,  although  the  total  number  of  failures  has 
increased  just  60  per  cent.,  the  bankruptcies  have  decreouied 
32|  per  cent,  while  the  arrangements  have  incrtated  80  per 
cent.  The  Comptroller  attributes  the  decrease  in  bank- 
ruptcies to  the  preference  of  debtors  for  arrangements,  and 
this  is,  no  doubt,  in  great  measure,  the  cause,  as,  under  the 
arrangement  clauses,  the  debtor  takes  the  initiative  by  filing 
his  petition  for  liquidation.  The  debtor  has  nothing  to 
gain  by  bankruptcy  if  he  can  induce  his  creditors  to  consent 
to  an  arrangement. 

It  seems,  therefore,  somewhat  strange  that  such  a  large 
number  of  bankrupts  in  1870  (511  out  of  1,361)  were  adju* 
dicated  on  their  own  "  declarations  of  inability  "  to  pay 
their  debts — that  is,  the  voluntary  commission  by  the  debtor 
of  an  act  of  bankruptcy  for  Oie  express  purpose  of  enabling 
a  creditor  to  file  a  petition  for  adjudication  of  bankruptcy 
against  him.  Probably  debtors  in  that  year,  or  their  ad- 
visers, were  scarcely  aUve  to  the  advantages  offered  by  the 
liquidation  clauses  in  their  interests.  But  in  the  year  1873 
they  were  evidently  more  experienced,  for  we  find  that  there 
were  only  1 48  voluntary  bankrupts ;  and  no  doubt  many  of 
these  148  declarations  of  inability  were  signed  with  the  view 
of  enabling  a  friendly  creditor  to  obtain  an  immediate  adjudi- 
cation and  the  control  of  the  proceedings,  instead  of  a  hostile 
creditor  who  might  be  endeavouring  to  procure  an  adjudi- 
cation founded  on  the  failure  of  the  debtor  to  obtain  the 
assent  of  his  creditors  to  a  liquidation  arrangement  But, 
at  any  rate,  there  were  no  fewer  than  171  adjudicationa 
actually  founded  on  failure  of  proceedings  under  lie  debtor's 
petitions  for  liquidation— thereby  indicating  that,  in  many 
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oases,  creditors  have  come  to  the  conoluBion  that  it  is  more 
conducive  to  their  interests  to  insist  on  the  exposure  and 
investigittion  of  the  Bankruptcy  Court  than  to  consent  to 
accept  a  paltry  composition  on  their  debts,  or  to  the  secret 
liquidation  of  their  debtors'  affairs  by  means  of  a  private 
arrangement.  A  curious  feature  disclosed  by  the  Statistical 
Tables  appended  to  the  Keport  is,  that  out  of  592  oases  in 
which  trustees  were  appointed  by  the  creditors,  in  County 
Courts,  last  year,  no  committees  of  inspection  were  appointed 
in  267  cases,  or  about  43  per  cent.  This  would  seem  to 
indicate  that  creditors  are  not  so  averse  to  a  limited  amount 
of  official  control  over  the  administration  of  their  debtors' 
estate  as  was  generally  imagined,  for  it  must  be  remembered 
that,  where  no  committee  is  appointed,  the  duty  of  auditing 
the  trustees'  accounts,  and  performing  other  duties  required 
of  committees,  is  thrown  on  the  Court 

The  total  number  of  bankrupts  adjudicated  during  the 
four  years  ending  the  Slst  December  last  was  4,437.  Of 
these  only  200  have  succeeded  in  obtaining  discharges,  and 

177  out  of  the  200  owe  their  discharges  to  the  leniency  of 
their  creditors  in  allowing  them  to  apply  to  the  Court  for 
orders,  although  their  estates  have  not  paid  lOs.  in  the  pound. 
In  1873  there  were  522  bankrupt  estates  wound-up  and 
"closed."  In  85  cases  no  assets  were  realised,  and  in  166 
the  assets  realised  were  insufficient  to  pay  the  costs  of  the 
bankruptcy.  The  remaining  272  estates  were  closed  after 
payment  of  dividend.  The  assets  realised  in  these  272 
estates  amounted  to  £176,980,  out  of  which  the  creditors 
received  £122,046,  or  72  per  cent,  the  remaining  28  per 
cent,  being  absorbed  by  tjie  costs  of  realisation  and  dis- 
tribution and  bankrupts'  allowance.  This  percentage  of 
costs  is  arrived  at  by  taking  the  average  in  the  usual  way, 
although  as  the  Comptroller  points  out,  "  Such  comparison, 
if  aggregated,  is  of  little  value  as  a  test  of  the  merits  of 
administration."  The  majority  of  cages  wound-up  in  bank- 
ruptcy are  of  an  inferior  class,  and  this,  no  doubt,  accounts 
in  some  measure  for  the  unfavourable  result  shown  in  the 
comparative  amounts  of  expenses  of  administration  and 
dividend.  In  small  estates  the  expenses  of  administration 
necessarily  amount  to  a  considerable  percentage  on  the  assets 
realised.  But  notwithstanding  the  smallness  of  estates 
wound-up  in  bankruptcy,  it  is  worthy  of  notice  that  of  the 

178  estates  closed  last  year  in  which  the  assets  did  not  exceed 
£100  (the  average  being  about  £50)  dividends  were  paid  in 
more  than  one-fourth.  The  Comptroller  deduces  from  this 
fact,  that  "  the  heavy  rate  of  costs  imposed  on  the  majority 
of  estates  is  not  a  necessity  of  administration,  1}ut  the  result, 
either  of  special  difficulties,  or,  as  is  probably  the  more 
frequent  cause,  of  expenxt  improperly  incurred."  The  better 
class  of  estates  is  evidently  wound-up  under  liquidation  \}y 
arrangement ;  for  while  the  assets  of  the  916  bankrupts 
adjudicated  last  year  were  estimated  at  £676,023,  the  assets 
in  the  £4,162  liquidations  by  arrangement  amounted  to 
£4,084,553.  We  should  certainly  like  to  have  some  statistics 
of  the  administration  of  this  large  amount  of  assets — but 
none  are  forthcoming — no  returns  being  required  of  trustees 
under  liquidation  by  arrangement.  So  that  while  we  get 
elaborate  statistics  of  the  small  estates  wound-up  in  bank- 
ruptcy, we  are  quite  in  the  dark  as  to  what  proportion  of 
the  four  millions  of  assets  administered  in  one  year  under 
liquidations  finds  its  way  into  the  pockets  of  the  creditors. 
Any  amending  Act  will  not  be  complete  which  does  not 
provide  for  some  information  being  given  to  creditors  and  the 
public  of  the  way  in  which  this  large  amount  is  administered. 
The  total  amount  of  liabilities  in  bankruptcies,  liquidations, 
and  compositions  last  year  was  upwards  of  nineteen  millions 
as  against  fourteen  millions  in  the  previous  year,  while  the 
atimaUd  assets  lust  year  were  about  six  millions;  thus 
showing  a  loss  to  creditors  of  thirteen  millions,  without 
reckoning  the  loss  and  expenses  on  realisation  and  divi- 
sion.—jfc  Echo. 


STRANGE  LAWSUIT  IN  PARIS. 

A  COMTIUST  TO  TBI  TlCBBORNB  CaSE. 

A  case  has  lately  been  decided  by  the  Court  of  Appeal, 
presenting  in  one  salient  point  a  remarkable  contra.«t  to  the 
Tichbome  afilair.  Lady  Tichbome  persisted,  against  the 
advice   and  opinion   of  relations,  lawyen,  and    ghostly 


directors,  in  recognising  as  her  son  Boger  the  Australian 
butcher  noir  undergoing  penal  servitude  as  an  impostor 
and  perjurer.  The  Comtesse  d' Yvon,  the  appellant,  in  the 
suit  we  refer  to,  has  acoording  to  the  judgment  given  against 
her,  done  just  the  contrary,  and  has  denied  the  parentage 
of  a  daughter  proved  to  be  hers.  This  lady  occupies  a 
brilliant  position  in  Parisian  society.  She  inhabits  a  hotel 
in  the  Bne  ds  la  Chaise,  which  is  one  of  the  show  places  of 
the  Faubourg  St.  Germain,  I'he  long  suite  of  drawiug 
rooms  thrown  open  once  a  week  to  visitors,  and  the  vesti- 
bules leading  to  them,  are  hung  with  tapestry  and  pictures, 
adorned  with  panoplies,  and  generally  filled  with  furniture 
such  as  the  late  Marquis  of  Hertford  coUeoted  in  his 
different  mansions.  Madame  d' Yvon  is  a  woman  of  amiable 
manners,  and  is  reputed  good-natured  in  her  social  and  other 
relations,  and  charitable  to  the  poor.  The  Comta  d'Yvon, 
who  is  her  second  husband,  was  under  the  Empire  director 
of  the  Garde  Mouble,  He  is  a  person  of  fine  artistic  tastes, 
and  has  the  distinguished  air  and  manners  of  the  late  Count 
d'Oraay,  without  any  alloy  of  dandyism.  He  was  married 
to  the  countess  in  1842.  Madame  d'Yvon's  first  husband 
was  Mr.  Samuel  Smith,  an  Englishman,  whom  she  espoused 
in  1830,  at  Birmingham,  and  with  whom  she  subsequently 
went  to  reside  in  Brussels. 

According  to  the  testimony  of  her  regular  physician — a 
testimony  received  both  by  the  Tribunal  of  First  Instanoe 
and  the  Court  of  Appeal — Mrs.  Samuel  Smith,  now 
Comtesse  d'Yvon,  quitted  Brussels  about  the  month  of 
July,  1834,  in  an  advanced  stage  of  pregnancy,  to  be  con- 
fined in  London.  He  remonstrated  with  her  on  what 
seemed  to  him  an  act  of  needless  imprudence.  Dr.  Pericins, 
having  occasion  to  go  to  England  at  the  same  time,  crossed 
from  Antwerp  wi^  his  patient,  whom  be  quitted  on  the 
quay,  and  did  not  see  her  until  the  month  of  August  follow. 
ing.  She  then  told  him  she  bad  given  birth  in  London  to 
twins,  a  boy  and  a  girl,  and  that  the  former  died  shortly 
after  her  accouchement.  An  infant  of  a  few  weeks  old  was 
then  presented  to  him  as  the  survivor.  Her  name,  he  was, 
moreover,  told,  was  Fiederika  Mary  Anne,  and  hs 
frequently  attended  her  as  the  child  of  Mr.  and  Mrs. 
Samuel  Smith,  up  to  1836,  the  year  in  which  the  farmer 
died  in  London.  The  oeosus  of  Brussels  taken  in  1835 
confirms  Dr.  Perkin's  testimony,  inasmuch  as  the  Smith 
family  are  inscribed  in  it  as  consisting  of  the  father,  Samuel 
Smith,  aged  SO ;  the  mother,  Mary  Anne,  aged  23 ;  and  the 
daughter,  Fredeiika  Mary  Anne,  aged  18  months,  and  bom 
in  London,  July,  1834.  Mrs.  Samuel  Smith,  on  matiying 
the  Comte  d'Yvon  in  1842,  came  to  reside  in  the  hotel  of 
the  Rue  de  la  Chaise,  bringing  with  her  tlie  little  Frederika, 
whom  she  presented  to  her  new  connections  as  her  child, 
whom  she  placed  as  such  in  the  fashionable  convents  of  the 
Sacr^  Cceur  and  Oiseanz  to  be  educated,  and, subsequently 
introduced  into  the  most  brilliant  society  in  Paris.  No 
doubt  had  ever  been  raised  as  to  the  ri^t  of  Frederika 
to  regard  herself  ns  Madame  d'Yvon^  daughter  and 
heiress.  The  first  time  she  beard  the  reUtinnship  disputed 
was  in  1856,  when  the  young  lady  annonnosd  that  a 
retired  officer  without  fortune,  but  of  good  UretaB 
family,  M.  Ferdinand  de  Tregomain,  loved  her,  asked 
her  in  marriage,  and  that  she  had  made  np  her  mind  to 
accept  the  offer.  Madame  d'Yvon  forbade  Frederika  to 
receive  the  attentions  of  M.  de  Tregomain,  who  was 
forbidden  the  house.  Mies  Smith,  who  must  have  been  a 
very  resolute  girl,  fled  from  her  home  in  the  Kue  de  la 
Chaise,  and  took  refuge  in  a  convent,  pending  the  legal 
formalities  which  it  was  necessary  to  go  through  in  oruer 
to  dispense  with  the  consent  of  her  alleged  mother  to  the 
marriage  which  she  contemplated.  She  also  brought  an 
action  against  her  for  a  dower,  which  the  Tribunal  of  First 
Instance  fixed  during  the  life  of  Madame  d'Yvon  at  3,000f. 
a  year.  It  is  a  noteworthy  circumstance  that  Madame 
d'Yvon  did  not  proteet  against  the  status  assigned  to  the 
girl  Frederika  in  the  Acta  rttpectema  by  which  her 
approaching  marriage  was  intimated  to  her.  While  taking 
no  legal  steps  to  contest  the  judgment  of  the  Tribunal  of 
First  Instance,  the  Countess  declued  to  all  her  friends  that 
Miss  Smith  was  not  her  daughter,  but  the  child  of  a 
mendicant,  named  Mary  Anne  Chapel,  and  that  she  had 
tiiLen  her  out  of  the  Workhouse  of  Stoke  Newington, 
where  she  was  bom  in  1833,  to  adopt.    The  marriage  took 
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pUoa ;  M.  de  Tregamain  wu  too  proud  to  asmrt  his  wife's 
right  to  the  3,000f.  a  year,  aod  all  communication,  either 
kuetile  or  otherwise,  ceased  between  her  and  the  Count  and 
Conoteas  until  1871.  M.  de  Tregomain,  in  1870,  had 
accepted  a  command  in  the  auxiliary  army,  and  was  killed 
in  a  battle  on  the  Loire,  leaving  his  widow  and  {our  children 
in  •  state  of  utter  destitution.  It  was  under  the  pressure 
of  want  that  Madame  de  Tregomnin  wrote  to  Madame 
d'Tvon,  asking  for  assistance,  which  was  sternly  refused. 
The  alleged  mother  wrote  back  to  say  that  Madame 
de  Tregomain  had  treated  bar  with  base  ingratitude  ;  that 
■he  was  a  beggar's  daughter  taken  from  the  workhouse, 
had  chosen  to  forfeit  Oie  advantages  conferred  on  her 
by  adoption,  and  that  she  might,  for  aught  Madame  d'Yvon 
cared,  lie  to  the  end  of  her  days  on  the  bard  bed  she  had 
made  for  herself.  The  cast-off  Frederika  then  wrote  a 
third  letter,  in  which  she  said  she  would  acknowledge 
herself  the  child  of  Mary  Anne  Cbappel  in  return  for  some 
pecuniary  relief  for  herself  and  her  destitute  children.  The 
latter  remained  nnaUHwered,  and  steps  were  taken  to  enforce 
the  judgment,  allowing  Madame  de  Tregomain  a  dower  of 
3,000f.  a-year.  Madame  d'Yvon  and  her  husband  hotly 
contested  this  claim,  the  former  pleading  that  she  not  only 
bad  not,  but  never  could  have,  given  birth  to  a  child.  In 
rapport  of  her  plea  she  courted  a  medical  examination, 
an<l  obtained  a  certificate  from  four  doctors  to  that  effect. 
There  was,  however,  no  expertue  ordered  by  the  Court ;  in 
consequence  of  which  the  medical  evidence  went  for  naught. 
The  witness  chiefly  relied  upon  by  the  defendant  was  a 
vorkhonae  nurse,  Jane  Twirt,  who  swore  that  she  recog- 
nised in  Madame  d'Yvon  tbe  lady  who  adopted  the  woman 
Chappel's  child,  in  1833.  But  she  did  not  identify  Frederika 
as  Uie  infant  whom  she  had  seen  taken  from  the  Stoke 
Newington  Workhouse.  This,  with  the  letter  of  tbe 
plainti^  in  which  she  said  she  was  ready  to  forego  all 
claims  upon  Madame  d'Yvon  in  return  for  some  pecuniary 
relief,  constituted  the  case  of  tbe  latter. 

Tbe  Tribunal  of  First  Instance  decided  that,  apart  even 
from  the  evidence  of  Dr.  Perkins  and  the  Bmasels  census, 
which  it  regarded  as  very  weighty,  the  nnountradicted 
BOtorie^  for  twenty-two  years  of  Frederika's  statos  as 
daughter  of  Mr.  and  Mrs.  Samuel  Smith,  created  a  right 
wbich  the  defendant  had  entirely  failed  to  break  down. 
The  Coort  of  Appeal  took  the  same  view,  which  it  expressed 
in  even  stronger  terms  in  the  judgment  confirming  the 
decree  of  tbe  Court  below,  declaring  tbe  plaintiff  to  be  tbe 
daogfater  of  the  Comtesse  d'Yvon,  and  allowing  her  an 
aUiMntary  pension  of  3,000  francs.  The  appellants  are 
■entenced  to  pay  all  costs. 


LEGAX  BIBLIOGRAPHY. 

ne  CataJogut  of  the  Library  of  the  NeiB  York  Lav  Imtitute. 

By  R.  S.  GcsBHBiY. 

In  no  sdenoe  is  it  so  nesessaiy  to  know  of  that  which 
waa  written  in  former  times  and  at  different  periods  as  in 
tbe  ]»w — the  very  foundation  of  which  is  built  and  stands 
upon  tbat  which  has  gone  before.  A  iOropreheDsire  work 
of  this  kind  andonbtedly  woald  have  a  marked  inflaenoe  on 
tbe  fittnre  study,  writing  and  knowledge  of  all  laws  in  tbe 
English  language. 

]>r.  Johnson  truly  said : 

**  By  means  of  cataiogoes  only  can  it  be  known  what  has 
been  written  in  every  part  of  learning,  and  the  hazard 
avoided  of  encountering  difficulties  which  have  been  already 
cleared,  discussing  questions  which  have  been  already 
decided,  and  digging  in  mines  of  literature  which  former 
years  hare  exhausted. " 

A  man  that  can  make  a  great  dictionary  of  a  language 
can  properly  appreciate  the  utility  of  catalogues. 

By  giving  the  latest  edition  of  a  work,  it  dan  be  seen  at 
almost  a  glance  how  useful  the  work  may  be,  without 
regard  to  the  time  it  was  originally  written,  as  all  the  new 
editions  of  the  old  authors  contain  notes  of  alteradona, 
adjudication,  &c.  When  old  ones  are  obsolete,  by  reason 
of  better  author*  or  by  reason  of  change  of  law,  new  ones 
immediately  step  in,  and  thus  the  web  of  tbe  law  is  con- 
tinually bong  spun  from  year  to  year  and  century  to 
eentory,  vatH  traced  back  to  the  time  "  when  the  memory 


of  man  runneth  not  to  the  contrary "  and  it  was  regarded 
as  established  law  by  mere  custom. 

Notwithstanding  the  utility  and  almost  the  necessity  of  a 
comprehensive  bibliography  of  law  books,  the  English  and 
American  law  literature  has  shown  a  marked  abeeoce  of 
works  of  that  nature,  more  so  at  present  than  in  former 
times. 

The  first  one  ever  published  relating  tn  English  jurispru- 
dence was  by  a  Lundun  book-seller,  Thomas  Bassett,  in 
1671,  entitled  "Catalogue  of  Common  and  Statute  Law 
Books  of  this  Realm,"  8vo.  A  new  edition  of  it  was  pub- 
lished in  1694,  and  again  in  1720. 

The  second  work  was  by  John  Worrall,  in  1736,  entitled 
"  Bibliotheca  Topographica  Anglicana,  London."  Part  II. : 
"  Bibliotheca  Legum :  or  a  Iiist  of  all  the  Common  and 
Statute  Law  Books  of  this  Kealm  to  1749,"  continued  to 
1765,  1768,  1777,  1782. 

In  1788  anew  edition  was  published,  entitled"  Bibliotheca 
Legum  Anglica,  Fart  I."  Part  II.  was  by  Edward  Brooke, 
and  contained  "A  General  Account  of  the  Law  and  Law 
Writers  of  Enijland,  from  the  earliest  times  to  the  reign  of 
Edward  III,"  1788  ;  a  supplement  was  published  in  1792. 

Tbe  third  work  was  in  1807,  by  R.  W.  Bridgman, 
entitled  "  A  Sbort  view  of  Legal  Bibliography,  containing 
some  Critical  Observations  on  tbe  Authority  of  the  Reporters 
and  other  Law  Writers,"  &.c.  This  can  scarcely  be  called 
a  legal  bibliography,  but  is  more  of  the  nature  of  Warren's 
Law  Studies. 

The  fourth  work  was  in  1810,  by  John  Clarke,  a  London 
book-seller,  entitled  "Bibliotheca  Legum  or  Complete 
Catalogue  of  tbe  Common  and  Statute  Ijaw  Books  of  the 
United  Kingdom ;"  new  edition,  1819.  This  was  classified 
under  a  few  subjects  only,  and  contained  a  valuable  table  of 
abbreviations  used  relating  to  law  books. 

This  is  the  last  general  work  of  the  kind  ever  published 
in  Great  Britain.  In  18f!6  Mr.  Ralph  Thomas,  a  lawyer  in 
London,  undertook  to  obtain  a  subscription  for  the 
publication  of  a  work  entitled  "  Biographical  and  Biblio- 
graphical Dictionary  of  Writers  upon  English  Juris- 
prudence, with  Critical  Remarks  on  their  Works."  This 
was  abandoned,  however,  for  want  of  sufficient  encourage- 
ment ;  hbraty  catalogues,  and  those  of  law  book-sellera 
seeming  to  be  sufficient  for  all  practical  purposes. 

Various  useful  works  have  been  published  from  time  to 
time  relating  to  special  subjects  and  to  a  courne  of  law 
studies,  but  they  are  not  within  the  province  of  the  subject 
under  consideration. 

It  may  be  said  here,  in  passing  from  England  to  the 
United  States,  on  this  subject,  tbat  all  the  libraries  in  Great 
Britain  are  remarkably  deficient  in  American  law  books, 
even  the  State  reports  of  the  highest  Courts  in  any  of  the 
United  States  cannot  be  found  complete  in  any  of  the  law 
libraries  in  Europe,  and  tbe  same  may  be  said  regarding  the 
statutes  of  the  different  States. 

In  1819  was  published,  in  Baltimore,  Darid  Hoffman's 
"  Cuuse  of  Legal  Study."  A  new  edition  of  it  was  issued 
in  1836.  This  is  the  most  valuable  and  comprehensive 
work  ever  published  upon  the  subject  to  which  it  relates, 
but  it  does  not  profess  to  be  a  complete  bibliography,  but  to 
show  the  sourcee  and  means  of  obtaining  a  comprehensive 
knowledge  of  every  branch  of  the  law,  and  the  beet  books 
where  the  same  may  be  found. 

The  first  bibliograpbical  work,  strictly  speaking,  ever 
published  in  America  relating  to  law  books,  was  in  1813, 
and  is  entitled  "Tbe  Reporters — Chronologioslly  Arranged, 
with  Occasional  Remarks  upon  their  Renpective  Merits,"  by 
John  W.Wallace;  second  edition  in  1845;  third  1855. 
This  is  supposed  to  comprise  a  descriptive  list  of  all  tbe 
reports  and  reporters  in  Great  Britain  and  her  colonies  and 
dependencies  and  in  the  United  States. 

In  1847  was  published  in  the  United  States  the  most 
complete  and  comprehensive  work  of  tbe  kind  evei 
attempted  in  the  English  language,  entitled  "  Legal  Biblio- 
graphy, or  a  Thesaurus  of  American,  English,  Irish  and 
Scotch  Law  Books,  together  with  some  Continental 
Treatises,  interspersed  with  Critical  Observations  upon 
their  Various  Editions  and  Authority,"  by  J.  G.  Marvio, 
oounsellor-at-law.  The  arrangement  was  by  authors'  names, 
and  the  index  was  by  numerous  subjects  properly  divided, 
under    each    of    which    waa    only    the    authors    nama. 
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Tne  reportera  «ere  arranged  only  in  the  aame  manner, 
without  stating  the  conntry,  State  or  Court,  excepting 
nnder  the  individual  reporter's  name.  Both  of  these  were  a 
serious  detriment  to  the  usefulness  of  the  book.  It  professed 
to  contain  all  the  titles  of  all  law  booVs,  but  more  than  fire 
hundred  titles  in  Great  Britain  and  the  United  States  were 
omitted.  It  contained  a  copious  list  of  abbreviations  used 
relating  to  law  books.  No  other  works  of  tliiis  nature  have 
ever  been  published  in  the  United  States.  The  only  guide 
that  lawyers  have  in  regard  to  books  which  have  since  been 
published  are  the  catalogues  of  libraries,  and  they  are 
frequently  sought  for  as  a  library  manual.  The  best  and 
moat  comprehensive  one,  up  to  1865,  is  that  of  the  State 
Library  at  Albany.  The  catalogue  of  the  Library  of 
Congresa,  published  in  1869,  is  only  classified  by  subjects, 
and  the  reports  and  statutes  are  chronologically  arranged, 
but  there  is  no  index  of  authors'  names,  and  the  latter 
library  has  not  so  large  a  collection  as  the  former. 


KEOENT  DECISIONS. 


(Whitb  and  Habt  v.  Cabboll,  8  I.  L.  T.  KtP.,  p.  68.) 

°We  recently  had  occasion  to  notice  that  the  courts 
in  Ireland  had  not  adopted  the  rule  laid  down  by  oar 
Court  of  Queen's  Bench  in  Jlaiium  v.  Andrevt,  that 
persona  resident  in  Scotland  or  Ireland  suing  in  English 
Courts  need  not  give  security  for  costs.  The  hesitation 
to  follow  this  decision  has  now  happily  disappeared. 
In  a  case  of  Wiitt  v.  Carroll  before  the  Chief  Justice, 
Mr.  Justioe  O'Brien,  and  Mr.  Justice  Fitzgerald,  on  the 
16th  instant,  the  efficacy  of  the  Judgments  Extension 
Act  was  acknowledged.  He  Lord  Chief  Jnstiae  said: 
"The  three  kingdoms  were  united,  he  hoped  indisssolnbly, 
and  the  practice  of  compelling  a  person  living  in  one  part 
of  the  same  CJnited  Kingdom  to  give  security  for  costs  on 
suing  a  person  living  in  another  part  was  anomalous,  and 
ought  to  be  discontinued."  And  Mr.  Justice  Fitzgerald 
said  that  he  rejoiced  that  he  had  now  disposed  once  and  for 
all  of  a  practice  which  since  the  three  kingdoms  had  become 
•  united  kingdom  was  a  disgrace  to  our  land. — Law  Timet 


THE  LAW  CLERKS'  ASSOCIA-HON. 

Tha  Central  Committee  met  last  Monday  evening,  at 
their  new  rooms,  207,  Great  Brunswick-street.  The  Vice- 
president  took  the  chair  at  half-past  eight  o'clock,  and 
among  those  in  attendance  were — Messrs.  Jervise,  Farrelly, 
Dillon,  Crowley,  Power,  Derereux,  Sheridan,  and  Dodd. 
The  Library  Committee  announced  that  they  had  received 
during  the  past  week  the  following  donations :  —Mr.  Sergeant 
Armstrong,  £5  5s. ;  Mr.  J.  H.  Monahan,  Q.C.,  £2  28. ;  Mr. 
Richey,  Q.C.,  £1  Is. ;  and  Mr.  Jordan,  £1  Is.  ;  and  the 
Chief  Justioe  of  the  Common  Fleas  had  given  a  donation  of 
books.  The  detail  business  having  been  disposed  of,  the 
meeting  adjourned. 


Pouoi  SOBVXiiiiAiroB. — ^The  director  of  convict  prisons 
for  Ireland,  in  his  report  for  last  year,  remarks  upon  the 
frequency  with  which  returned  convicts  escape  with  lighter 
sentences  than  those  contemplated  under  the  "Prevention 
of  Crimes  Act,"  owing  in  many  instances  to  the  fact  that 
their  former  c»nvictioiis  are  not  included  in  their  indictments. 
It  does  not  appear  that  the  Act  referred  to  left  any  dis- 
cretionary power  as  to  including  or  not  including  former 
convictions  in  the  indictments.  The  fact  that  the  judge,  in 
the  case  of  former  convictions  being  proved,  cannot  order  a 
less  sentence  than  seven  years,  appears  to  show  conclusively 
that  former  convictions  duly  notified  should  be  invariably 
included  in  the  indictments.  The  report  also  calls  attention 
to  the  rare  cases  in  which  police  supervision  is  ordered  ;  so 
far  as  his  experience  goes,  placing  a  prisoner  under  police 
supervision  has  a  deterrent  effect,  only  less  than  that  of 
lengthened  terms  of  imprisonment  or  penal  servitude.  It 
has  the  advantage  of  being  almost  costless,  and  is  probably 
a  very  great  assistance  to  the  police  in  pointing  out  to  them 
sospidous  chaiacteis  hitherto  strangers  to  the  place.  The 
only  objection  urged  against  police  supervision,  that  it  i 


times  interferes  with  the  endeavours  of  discharged  prisoners 
to  obtain  employment,  is  of  secondary  importance  to  the 
protection  of  the  public,  which  should  be  the  first  consider- 
ation ;  and  it  should  also  be  borne  in  mind  that  a  first 
conviction  cannot  entail  police  supervision,  which  can  only 
be  ordered  after  a  previous  conviction  for  felony.  Moreover, 
police  supervision  is,  so  far  as  the  director  can  judge,  an 
assistance  to  the  discharged  prisoner  anxious  to  lead  an 
honest  life. 

Thi  Land  Tbansfsb  Bill. — ^The  Lords  have  very 
sensibly  dedded  not  to  send  the  Land  Transfer  Bill  into  a 
Select  Committee.  To  refer  Bills  for  legal  improvements  to 
a  Select  Committee  is  genorally  to  dig  their  grave ;  and 
while  in  Opposition  Lord  Cairns  always  dug  a  grave  for 
every  Bill  he  did  not  wish  passed,  and  quietly  and  quickly 
covered  it  up,  and  allowed  it  to  be  heard  of  no  more.  But 
when  Lord  Romilly  proposed  to  treat  in  the  same  way  Lord 
Caims's  own  Bills,  the  Chancellor  stated  insuperable  objec- 
tions to  such  a  course.  The  Law  Lords  are  wanted  to  hear 
appeals,  and  if  the  appeals  are  to  be  heard  they  cannot 
attend  Select  Committees.  So  that  either  suitors  are 
punished  for  the  legislative  activity  of  the  Government,  or 
the  Committee  adjourns  its  sitting  until  the  Session  is  lost. 
Lord  Selbome,  too,  pointed  out  that  the  Peers,  by  shirking 
all  discussions  in  public,  deprive  the  public  of  a  great  benefit, 
as,  if  such  a  Bill  as  the  Land  l^ransfer  BUI  is  debated 
publicly,  those  who  are  practically  interested  in  the  ques- 
tions raised  have  it  brought  to  their  notice  what  the  Bill 
really  means,  and  what  it  will  or  will  not  do  for  them. 
Landowners  will  always  leave  the  detuls  of  dealings  with 
their  estates  to  their  solicitors  ;  but  if  they  are  men  of  any 
intelligence,  they  must  wish  to  understand  the  general 
outlines  of  the  system  which  Lord  Cairns  proposes  to  estab- 
lish, and  a  debate  sustained  by  Peers  notoriously  qualified 
to  take  part  in  it  would  afford  the  best  of  aol  possible 
popular  explanations  of  the  new  measure. — Saturdaif 
Seviea. 

"CouBBHia"  Babbits. — ^Tbe  Court  of  Queen's  Bench, 
Westminster,  has  just  decided  a  point  of  some  importance 
to  sportsmen,  and  of  still  more  importance  to  hares  and 
rabbits.  They  have  had  to  pot  a  judicial  construction  on 
the  meaning  of  the  word  "baiting,"  in  the  Act  for  the  more 
effectual  prevention  of  cruelty  to  animals,  and  they  have 
held  that  it  does  not  include  such  a  form  of  "  sport "  as  that 
in  question  in  the  case  of  Pitts  v.  Mellor.  The  defendant 
in  this  case  had  been  charged  with  encouraging,  aiding, 
and  assisting  at  the  sport  of  hunting  rabbits  with  dogs  in  a 
field  walled  round,  so  as  to  make  it  impossible  for  the 
animals  to  escape.  The  rabbits  were  taken  separately,  and 
held  up  before  the  dogs  (which  were  in  slips),  and  sixty 
yards  in  front  of  them  ;  they  were  then  set  loose  and  the 
dogs  unHlipped,  This  practice  the  magisttstes  had  held  to 
be  within  the  prohibition  of  that  clause  of  the  Act  which 
forbids  the  "  fighting  or  baiting  any  bull,  bear,  badger,  dog, 
or  other  animal,  whether  of  domestic  or  wild  nature,"  and 
had  convicted  the  defendant,  who  thereupon  appealed.  In 
the  Queen's  Bench  it  was  nrged  on  his  behalf  that  the  sport 
was  not  "  baitii^  within  the  meaning  of  the  Act.  The 
counsel  for  the  defendant  compared  it  to  coursing,  but  the 
court  pointed  out  that  it  differed  from  coursing  in  the 
nspect  that  in  the  latter  sport  the  hare  had  a  chance  for 
escape,  and  frequently  did  escape,  whereas  in  this  case  it 
was  not  so.  In  the  result,  however,  the  court  decided  that 
the  chase  of  rabbits  or  hares  in  this  way  could  not  be  said 
to  be  baiting,  "  which  implied  that  the  animal  was  tied  or 
fastened,"  nnd  the  conviction  was  quashed  accordingly. 
Our  jndges  are  generally  content  with  merely  deciding^ 
what  a  prohibited  practice  is  not,  and  do  not  usuejly  commit 
themselves  to  a  precise  definition  of  what  it  is.  In  thia 
caie,  however,  they  have  departed  from  their  costomaiy 
role,  and  the  results  might  be  not  a  little  startling  if  some 
ingenious  penon  wero  to  attempt  to  revive  bull  or  bear 
beating  in  closed  spaces,  with  free  animals  and  a  sufficient 
supply  of  dogs. 

New  Labd  Bill. — A.  bill  bearing  the  names  of  Sir  John 
Gray,  Mr.  P.  Martin,  Mr.  Meldon,  and  Mr.  O'Snllivan 
proposes  to  amend  the  Landlord  and  Tenant  (Ireland)  Act, 
1870,  with  a  view  to  facilitate  the  acquisition  of  pn^r<;y  in 
land  in  fee  and  in  fee-fium  by  tenants  in  Ireland. 
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EEVIEW. 


SHpp&moit  to  Thom't  Iritk  Alwtanae  and  QfieitU  Direetory 
4ff  Oe  Uniud  Kingdom  for  1S74  {20th  March,  1874). 

Mr.  Thorn's  Irish  Almaniic  has  already  earned  the 
enviable  position  of  being  the  acknowledged  authority  on 
every  qneition  of  general  importance,  relating  to  Ireland  in 
particalar,  and  the  Qnited  Kingdom  in  general,  including 
•tatistica,  emigration,  poor  law,  oommeroe,  manofactarea, 
eharitie*,  li«ta  of  members  and  positions  of  the  professions 
f>f  the  Cirarch,  Law,  the  Army,  and  Medicine,  as  well  as  a 
Peerage  and  Parliamentary  Roll.  So  that  we  wonder  why 
H  shoidd  any  longer  be  called  an  Irish  Almanac  merely,  since 
it  contains  more  information  concerning  the  United  King- 
dom than  any  other  volmne,  and  as  such  is  quoted  oon- 
tinoally  from  the  Bench  and  in  the  Honaee  of  Parliament. 

The  present  supplement  is  rendered  especially  useful  by 
the  tact  of  the  Parliament  having  been  dissolved,  and  the 
consequent  change  of  miiiiatry  having  occurred,  since  the 
beginning  of  the  year ;  and  the  reader  will  find  every 
change  Uius  produced  in  the  ptnonnel  at  the  Parliament, 
the  GoTemment,  and  the  Executive,  accurately  noted  in  the 
■npplement  which  the  publisher,  in  the  most  public-spirited 
manner,  sappliea,  we  believe,  gratnitously  to  the  purchasen 
of  the  original  volome — although  it  is  certain  that  very 
many  would,  for  its  inherent  value,  have  been  ready  to  pay 
»  large  price  for  it,  since  it  cannot  be  dispensed  with. 


COBBESPONDElSrCE. 


We  throw  open  the  eolnmns  of  thU  Joanul  most  wUllnglj  for  the 
dlscnarion  of  sab]ects  of  Interest  to  the  Profeislon;  bnt  it  zniutbe 
nndentood  tbat  ve  do  not  neeeasarily  agree  with  all  the  opinions 
expressed  by  our  correspondents. 

lAtUr$  and  eommumiealioiu  {niend^d  for  publieaHon  and  addraatd 
to  Tks  Enmut,  ii.  Upper  Sactvillt-ilr4et,  J}ubUn,  mutt  bt  aatlieKUcaltd 
•y  Us  nam*  qf  the  writer,  net  neceuarily  for  pailication,  butai  a 
f  cfgeod/aith. 


TO  THB  ■SHOB  IBISH  LAW  TIKia. 

Sn, — One  of  the  readers  of  your  Taloable  and  widely 
circulated  paper  may,  perhi^ie,  have  the  goodness  to  give 
the  answers  to  the  following  questions  on  "  Common  Law," 
g^ven  at  the  last  Final  Examination  to  Apprentices,  and 
oblige, 

Yomrs  obediently, 

"  liAW  Clibk." 

1.  In  what  cases,  if  any,  will  the  court  allow  judgment 
to  be  entered  nunc  fro  time  t 

2.  State  the  time  within  which  plaintiff  shall  proceed 
to  trial,  the  proceedings  to  be  taken  by  defendant  when 
plaintiff  ia  in  default,  the  nature  and  effect  of  the  order 
obtained. 

S.  Enumerate  the  cases  which  cam  be  tried  in  the  Con- 
solidated Ni«i  Prioa  Court. 

4.  Name  the  actions  which  may  be  remitted  to  the  Civil 
Bill  Court,  the  time  within  which  implication  should  be 
nade^  and  the  proceedings  necessary  to  be  taken. 


LAW  STTTDEl^TS'  JOTJBNAL. 


AKSWEB. 

Our  correspondent  will  find  the  answers  to  the  above 
qoestions  in  the  following  sections  of  the  Common  Law 
Procedore  Acts,  1853,  185«,  1870:— 

Q.  1 C.  L.  P.  A.  18S3,  §  TS5,  and  notea  thereto  in 

"£ewley  and  Xai8h,"pp.  180,  181. 

Q.  2.— C.  L.  P.  A,  18S3,  §  106,  and  notes  thereto,  B.  &  N., 
pp.  115,  116. 

Q.  «.— C.  Jj.  P.  A.,  1863,  §  267,  and  General  Order,  18th 
Smmuaj,  1862,  B.  ft  N.,  pp.  265  and  Ixz. 

Q.  4. — C.  li-  P.  A,  1870,  f§  5,  6,  and  notea  thereto,  in 
B.  ft  N.,  pp.  870-874. 


THE  FINAL  AND  SESSIONAL  EXAMINATIONS. 

In  answer  to  several  correspondents,  who  have  written  to 
us  on  the  subject,  we  beg  to  state  that  we  shall  recommence 
our  practice  of  publishing  the  "Answen"  to  the  questions 
in  Law  and  Practice,  given  nt  the  Final  and  beasional 
Examinations  of  the  Incorporated  Law  Society,  in  our 
next  issue.— [Bd.  I.  L.  T.  ft  S.  J.] 


LAW  STUDENTS'  DEBATING  SOCIETY, 
Kina'B  INKS,  hinbhtta-stbut. 

A  General  Meeting  of  the  Society  will  be  hdd  in  the 
Lecture  Hall,  Kine's  Inns,  on  Monday  evening.  May  4tb, 
1874,  when  the  following  subject  will  be  debated : — 

"That  manhood  suffrage,  coupled  with  additional  votes 
for  additional  qualifications  («.^.,  property  and  education), 
is  the  best  form  of  political  franchise." 

SFKA.KIBS : 

Affir.  Mr.  J.  G.  M'Cullagh.  I    Neg.  Mr.  M.  Mathews. 
Mr.  J.  B.  M'Hugh.      |  Mr.  H.  Perry. 

The  Chair  will  be  taken  at  Eight  o'clock  by  Alexander 
B.  Orr,  Esq.,  Barriatar-at-Law. 

All  Meetings  open  to  ladies  and  gentlemen. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  Royal  Charter.) 


MioHAiLius  Tkbk,  1874. 


FINAL  EXAMINA-nON. 


NOTICE. 

Candidates  wishing  to  present  themselves  at  the  above 
Examination,  must  lodge  their  Papers  on  cr  h^art  the  Jirtt 
day  of  next  Trinity  Term. 


By  Order, 


JOHN  H. 


Solicitors'  Hall,  Four  Courts,  Dublin, 


GODDARD, 

Secntory. 


THE  SOCIETY  OF  THE   ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  Royal  Charter.) 


NOTIOS. 

The  PBmxnrABT  Exahinatioh  of  Candidates  for  Ap- 
raentioeship  will  be  held  at  the  Solicitors'  Hall,  Four  Courts, 
Dublin,  on  Monday  and  Tuesday,  the  18th  and  19th  days 
<rf  May,  1874,  at  BUven  o'elodc. 

N.B. — All  papers  to  be  lodged  on  or  before  SeUurday, 
end  May,  IW4. 

The  Final  ExaiohaTIOR  of  Candidates  seeking  admis- 
sioo  as  Attorneyx,  will  be  held  at  the  same  place  on 
Wednesday  and  'I'hursday,  the  20th  and  2lBt  days  of  May, 
1874,  at  the  lame  hour. 

By  Order  of  the  Council, 

JOHN  H.  GODDARD, 

Secretary. 
Solicitors*  Hall,  Four  Courts,  Dublin. 
N.B. — ^The  decision  of  the  Court  of  Examiners  will  be 
announced  on  Thutaday,  the  28th  of  May,  1874,  at  Three 
o'clock,  p.m. 
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NOTES  OF  ENGLISH  DECISIONS. 

[From  the  Lav  2'tni«.] 

Mandamus— iNBPKcrios  of  Kkoister— Motivb  of  Ap- 
FUCAMI— tk>LICITOB  OF  OPP08INO  ianoASTB. — Dafendaiita 
were  incorporated  under  Acts  of  Parliament,  which  provided, 
amongKt  other  tkinga,  for  inspection  by  the  shareholders  of 
the  company's  books  and  documents.  A  shareholder  of 
nine  years'  standing  was  solicitor  to  a  waterworks  company, 
who  had  obtained  a  decree  in  Chancery  againut  the  delen- 
dBnt><,and  it  was  under  consideration  wlietlier  the  defendiints 
should  appeal.  Thia  shareholder  applied  to  the  defendaotsi' 
secretary,  without  stating  his  olgect,  for  inspection  of  the 
register  of  shareholdem,  and  was  refuged.  Upon  a  rule  for 
mandaiMU  by  the  shareholder  to  obtain  this  inspection,  the 
defendants'  secretary  stated  on  affidavit,  and  it  was  not  con- 
tradicted, that  the  proseoator  made  his  application  for 
inspection  in  the  interests  of  bis  clients,  and  nub  fur 
any  purpose  or  in  the  interest  of  the  defendants  or  of  any 
member  of  the  company  as  such  ;  that  his  object  was  to 
canvass  the  shareholders  and  endeavour  to  persuade  them  to 
oppose  the  said  appeal.  Held,  by  Blackburn  and  Archi- 
bald, J.J.  (Quain  J .  dittmtitnte)  that  this  was  not  sufficient 
reason  fur  discharging  the  rale :  (Reg.  v.  WilU  and  Berk* 
Canal  JVavigation,  29  L.  T.  Rep.  N.  S.  922.    Q.B.) 

RAnHO  OF  Railwats— Bbakoh  RaIIWATB.— The  appel- 
lants, a  railway  ompany,  were  owners  of  a  branch  line 
connecting  their  main  line  with  three  other  main  lines.  If 
the  branch  were  in  the  market,  either  of  the  three  com- 
panies which  owned  these  three  other  main  lines  would,  in 
consequence  of  the  traffic  which  it  would  bring  to  their 
line,  be  willing  to  acquire  it  upon  the  same  terms  in  every 
respect  as  those  upon  which  the  appellants  held  it ;  if  so 
acquired  by  either  of  such  other  companies,  they  would 
work  it  in  a  similar  manner  to  that  in  which  it  was  worked 
by  the  appellants,  and,  under  such  circumstances,  the  traffic 
upon  it  would  not  produce  a  higher  rateable  value,  calcu- 
lated upon  the  mileage  principle  in  respect  to  the  traffic  of 
the  branch  only,  than  what  it  produced  to  the  appellants. 
Held  that,  in  assessing  the  part  of  the  branch  line  within 
the  respondents'  parish,  this  circumstance  must  be  taken 
into  consideration  in  estimating  the  rateable  value  :  (Seg.  v. 
The  London  and  North  Weitern  Railway  Company,  29,  L.  T. 
Kep.  N.  S.  910.  Q.B.) 

HlOHWAT — DeDICATIOK  TO  THK  POBLIG — NkW  StREBT — 

Metropolitan  Local  Manaokksnt. — Respondent  had 
leased  land  for  building  purposes,  and  the  road  between  the 
bouses  he  had  built  was,  before  1863,  used  for  sawpits  and 
building  materials.  Since  then  footways  on  each  side  had 
been  made  by  the  appellants'  vestry,  and  paid  for  by  the 
lessees  or  owner*  of  the  houses.  A  barrier  had  been  kept 
by  the  respondent  across  part  of  the  carriage  way  and  the 
remainder  could  be  closed  by  a  folding  bar.  Respondent 
had  occasionally  prevented  the  passage  of  vehicles,  and  had 
once  recovered  damages  for  trespass  along  this  road.  The 
freeholders  also  haJ  given  public  notice  that  they  objected 
to  tbis  road  being  used  as  a  tborongbfare.  The  appellants, 
without  notice  to  the  respondent,  resolved  to  pave,  and 
paved  this  carriage  way,  and  summoned  respondent  for  bis 
proportion  of  the  expenses  of  a  new  street,  under  the  Metro- 
polis Management  Act  1855,  s.  105.  The  justices  decided 
that  this  nwd  had  not  been  dedicated  to  the  public,  that  it 
was  not  a  new  street  within  that  section,  and  that  respon- 
dent could  be  liable  only  if  the  appelUnts  bad  proceeded 
under  sect  106.  Held,  on  a  case  stated,  that  upon  these 
facts  the  finding  of  the  justices  was  conclusive  as  to  the 
dedication  of  the  road  to  the  public ;  but  that  sect.  105 
relates  to  the  paving  or  forming  new  streets,  as  may  be 
deemed  expedient  by  the  ve«try,  whether  highways  or  not; 
that  sect.  106  relates  only  to  the  repair  of  streets,  not  being 
highways,  which  have  not  been  paved  by  the  vestryj  and 
that,  therefore,  the  appellants  bad  here  proceeded  rightly 
under  sect.  109,  and  were  entitled  to  recover :  (St.  Mary, 
Ulington  v.  Barrett,  30  L.  T.  Rep.  N.  S.  11.  Q.  B.) 

DEBTOBS'  SnUHONS^NONPATHENT  DNSEB — PETITION 
DI8MISSBD  BY    CONSENT — FbaDD — SECOND    PETITION— ThB 

Bankbdftct  Roi,xs,  b.  39.— Prior  to  the  hearing  of  a 
bankraptcy  petition  an    arrangement   was   entered    into 


between  the  petitioning  creditor  and  the  debtor,  by  which 
the  petition  was  dismissed  as  for  want  of  prosecution  io 
consideration  of  the  debtor  having  promised  to  give 
security  for  the  debt.  The  debtor  having  failed  to  give  the 
agreed  security,  the  creditor,  by  leave  of  the  Court,  pre- 
sented a  second  petition  based  upon  the  same  act  of  bank- 
ruptcy. It  being  objected  on  belialf  of  the  debtor  that  the 
act  of  bankruptcy  had  been  purged  by  the  difonissal  of  the 
first  petition.  Held,  that  the  petitioning  creditor  was, 
under  the  circumstances,  entitled  to  present  the  second 
petition  :  (Ex-parte  Love,  re  Jagger,  30  L.  T.  Rep.  N.  S.  71. 
Bunk.) 

Damaoeb— AasKBsiiBBT — Appeal  ab  so  Qoantdm. — 
The  Court  of  Appeal  will  not  entertain  ao  appeal  from  aa 
order  of  the  Court  below  assessing  damages,  unle*s  it  is 
shown  that  the  Court  below  has  acted  on  a  wrong  principle 
in  assessing  the  quantum  of  damages :  {Ball  v.  Ray,  30 
L.  T.  Rep.  N.  S.  1.    Chan.) 

Adminibtbation — Administbator  Bakkbupt  and  out 

OP  THE  COUNTBT — RETOOATION  OF  GbaKT  REFUSED.- An 
administrator  became  bankrupt,  and  in  his  capacity  aa 
administrator  proved  for  a  debt  owing  by  him  to  the 
deceased's  estate,  a  dividend  becaipe  payable  to  the  de-  ' 
ceased's  estate,  but  in  the  meantime  the  administrator 
became  bankrupt  again,  and  left  the  country.  The  court 
refused  to  recall  the  letters  of  administration  granted  to 
him,  and  to  nuke  a  fresh  grant  to  his  creditors'  assignee : 
(In  the  goodt  of  Hammond,  80  L.  T.  Rep.  N.  8.  76.     Prob.) 

ShaBES — TbaNSFSB — LlABILITT     TO     FDTDBE     CaLLB — 

Right  of  Transfebee  to  Ihdxhhitt. — ^Plaintifi^  the  holder 
of  a  number  of  shares  (not  fully  paid  up)  in  a  joint  stock 
company,  sold  twenty  of  them  to  the  defendant  in  Dec., 
1865,  the  transfer  to  the  defendant  being  duly  executed  and 
registered  ;  and  in  March,  1866,  the  defendant  transferred 
these  shares  to  one  M.,  in  whose  name  they  were  at  the 
same  time  registered.  In  April,  1866,  the  company  stopped 
payment,  and  in  May,  1866,  an  order  for  oompnlrarily 
winding  it  up  was  made.  In  July,  1866,  an  A  list  of  con- 
tribxitories  (i.e.,  of  actually  existing  members^  was  made  out 
on  which  M.  was  placed  in  respect  of  the  twenty  shares ; 
and  in  October  of  the  same  year  M.  executed  a  deed  of 
inspectomhip  under  the  192nd  section  of  the  Bankruptcy 
Act,  1861,  and  the  liquidator  proved  under  the  deed  for  the 
amount  of  the  calls,  but  nothing  was  paid.  The  A.  lint  of 
oontributories  being  unable  to  satisfy  the  contrib  itions  re- 
quired, a  B.  list  of  oontributories  was  made  out,  consisting  of 
persons  who  had  not  ceased  to  be  members  for  a  period  of 
one  year  or  upwards  prior  to  the  commencement  of  the 
winding-up,  and  both  plaintiff  and  defendant  were  plnced  on 
tbis  list.  In  December,  1867,  defendant  executed  a  deed  of 
inspectorship  nnder  the  192nd  section  of  the  Bankruptcy 
Act,  1861.  In  March,  1869,  a  call  was  made  on  the  de- 
fendant of  £40  per  share,  and  the  liquidator  proved  against 
his  estate,  but  nothing  was  paid.  By  a  compromise  with 
the  liquidator,  which  was  sanctioned  by  the  Court,  the 
plaintiff  paid  the  official  liquidator  £15  per  share,  and  now 
brought  an  action  against  the  defendant  to  recover  the 
amount  so  paid.  Held  (affirming  the  judgment  of  the 
Court  of  Queen's  Bench),  that  the  defendant  was  bound  to 
indemnify  the  plaintiff  against  all  calls  in  respect  of  the 
twenty  shares  made  after  the  tranrfer  of  them  by  the 
plaintiff  to  the  defendant,  and  that  the  inspectorship  deed 
executed  by  the  defendant  was  no  defence  to  the  action,  as 
the  pUintiiF  could  not  have  proved  nnder  it :  {KModc  ▼. 
Bnlhoven,  30  L.  T.  Rep.  N.  S.  68.     Ex.  Ch.) 

Winding-up  Unbeoistibed  Association- Pbaotiob. — 
In  reply  to  a  circular  issued  by  M.  and  D.,  setting  forth  • 
project  for  acquiring  and  remodelling  a  theatre  at  the  cost 
of  £12,000,  with  the  intention  of  selling  it  to  a  company, 
to  be  formed  fur  tbe  purpose,  for  £40,000,  which  would 
enable  a  return  to  be  made  of  £300  for  every  ^t'lOO  sub- 
scribed, several  persons,  exceeding  seven  in  number  subscribed 
to  the  project.  Held  (affirming  tbe  decision  of  Bacon,  V.C.) 
that  the  subscribers  were  partners,  and  that  the  partnership, 
as  it  consisted  uf  more  than  seven  members,  could  be  wound- 
up under  tbe  199th  section  of  the  Companies'  Act  1862 : 
(Be  the  Royal  Victoria  Palace  Theatre  Company,  30  L.  T. 
Rep.N.  8.  8.    L.JJ.) 
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Bailwat — Lands  CLAUaBS  Acrr. — A  vendor's  oosta  under 
tbe  80th  section  of  the  Litnds  Clausei  Consolidation  Act 
are  not  pnyable  oat  of  a  fund  pud  into  court  by  the  pru- 
inotera  of  an  undertakinjf  under  the  8£th  section  of  the 
Act.  Decision  of  Bacon,  V.C,  reversed :  (The  Neath  and 
Bream  Railvay  Company,  SO  L.  T.  Bcp.  N.  S.  8.    L.JJ.) 

DiBTOB'a  Sdmhons— Debt  cotibso  bt  Gabsibbu 
Okdxks — Act  or  Bamkrdptot — Bankbdptot  Act  1869, 
a.  6,  BOB-BBOT.  6  AKD  sxcT.  7- — The  words  in  the  6th  sub- 
section o{  the  6th  section  of  the  Bankruptcy  Act  1869,  which 
naider  neglect  to  "secure  or  compound  for"  a  debt  exceed- 
ing £50,  tur  which  a  debtor's  summons  has  been  served,  an 
act  of  biuikroptcy,  mean  to  secure  or  compound  for  it  to  the 
satixfaction  of  the  creditor.  An  adjudication  of  bankruptcy, 
founded  on  neglect  to  comply  with  a  debtor's  summons 
iiaaed  in  respect  of  a  debt  exceeding  ifSO  is  valid,  although 
the  creditor  has  obtained  garnishee  orders  to  an  amount 
exceeding  his  debt:  {£x  parte  Tapper;  re  Tapper,  80  L.  T 
Bep.  N.  8.  102.     Chan.) 

LiBsi.  —  FabIiIakintabt  ELionoN  —  AoiHTa  or  thx 
Rival  CASOiOATEa. — On  tbe  17th  Sept.,  a  few  days  before 
a  Parliamentary  election  for  the  borough  of  D.,  the  defen- 
dant Uate,  as  agent  for  B,  one  of  the  candidates,  came  to 
an  arrangement  with  a  Mr.  Hall,  the  agent  of  F.,  the  other 
candidate,  that  the  election  should  be  conducted  on 
principles  of  purity,  and  that  no  bribery  should  be  permitted 
on  either  side  during  the  election.  On  the  morning  of  the 
pnUing  day,  tbe  22nd  Sept.,  the  defendant  Hare  being 
informed  by  a  man  called  Fraser,  who  stated  that  he 
was  a  voter,  that  the  plaiiitiffii,  who  were  members  of  F.'s 
committee,  had  offered  him  money  if  he  would  vote  for  F., 
wtwte  to  Hall  telling  him  that  some  bribery  on  the  part  of 
some  members  of  ¥.  s  committee  had  been  discovered,  and 
at  an  interview  which  immediately  took  place  between 
Hall  and  Hare,  the  names  of  the  plaintiSs,  as  the  pursons 
charged  with  the  bribery,  were  mentioned  by  Hare  to  Hall, 
^e  election  resulted  in  favour  of  B.,  and  on  the  following 
day,  the  23rd  Sept.,  Hare  called  on  Hall,  at  the  latter's 
request,  and  it  aas  then  arranged  between  them  that  if  a 
certificate,  aflSnning  the  fact  of  the  bribery,  and  signed  by 
Hare,  and  the  other  defendant  Hilliard  (the  chairiuan  of 
B.*s  committee^,  were  sent  to  Hall,  the  latter  would  recom- 
mend the  plaintifiis  to  tender  an  i^logy  to  B.'s  committee, 
and  to  retire  from  public  life  for  two  years,  in  consideration 
ot  which  no  prosecution  agiinst  them  for  bribery  should  be 
inntitnted.  Thereupon  the  following  document  was,  on  tbe 
following  d'ly,  the  24tb  Sept.,  drawn  up  by  Uare,  and  was 
signed  1^  bioi  and  tbe  otlier  defendant  Hilliard  : — "  We 
certify  that  we  have  discovered  that  Mr.  1).  and  Mr.  B., 
two  prominent  members  of  Mr.  F.'s  cummittre,  have  been 
personally  guilty  ol  offering  £1  IDs,  to  a  voter  for  his  vote, 
and  £1  10*.  for  every  vote  he  could  procure  for  Mr.  F. 
Tlie  elector  leferrred  to  has  been  personally  examined  by 
one  of  Oi^  and  tbe  evidence  he  will  give  on  oath  is  clear  and 
«ii«unct."  Tiaa  certificate,  together  with  a  form  of  apology 
for  tbe  plaintiff  to  sign,  was  then  sent  by  Hare  to  Hall,  by 
whion  it  was  handed  to  the  chairman  of  F.'s  committee, 
who  communicated  it  to  the  plaintifi.  The  plain  iffs 
denied  the  troth  of  tbe  charge,  refuaed  to  sign  the  apology, 
and  brought  these  actions  respectively  against  tbe  defen- 
dsnts  for  the  libel  contained  in  the  above  certificate,  and  it 
was  Held  by  tbe  Court  of  Exchequer  (Kelly,  C.B.,  and 
Pigott  and  Pollock,  B.B.)  refusing  a  new  trial  on  the  ground 
of  misdirection),  tbat  the  certificate  in  question  was  not  a 
pnvilrgcd  communication  ;  and  that  there  was  nothing  in 
the  character  iir  position  of  Hall,  or  of  either  of  the  defen- 
dxntD,  which  clothed  the  document  with  a  privilege  such  as 
that  which  rzisied  in  the  cases  of  llarruon  v.  Buih  (5  £. 
at  B.  344  ;  25  U  J.  28,  Q.  B.) ;  BeaUon  v.  Skene  (2  L  T. 
Ken.  N.  S.  878;  27  JL.  J.  480,  Ex.;  5  H.  &  N.  888; 
Wkitdty  V.  Adams  (9  L.  T.  Rep.  N.  S.  483  ;  5  U.  B.  N.  8., 
3D2  ;  38  L.  J.  89,  C.  B.),  aud  other  caxes  of  that  character, 
and  which  the  law  has  established  for  the  general  benefit  of 
the  public  Quart,  whether,  if  a  petition  had  been  filed, 
or  contemplated  agunHt  B.'s  return,  tbe  twenty-one  days 
(luring  which  it  might  be  filed  under  the  Act.  not  having 
expiieiJ,  the  libel  would  have  been  piiviUged.  Per 
Pcdlock,  B.  -  The  parties  cannot,  by  their  own  acts,  consti- 
tute circamstanoes  which  shall  give  them  any  right  to 


privilege  in  a  matter  of  libel  which  they  do  not  possess 
according  to  natural,  social,  or  legal  position  in  which  they 
stand  with  regard  to  each  other ;  and  the  mere  fact  of  a 
person  having  an  interest  in  the  conduct  of  people  around 
him,  is  not  of  itself  alone  sufficient  to  clothe  with  privil^;e 
any  communication,  with  regard  to  tbe  conduct  of  such 
people,  which  he  may  make  to  them  or  others.  At  the 
trial,  the  following  evidence,  tendered  on  the  part  of  the 
defendants,  was  rejected  by  the  learned  judge  as  inad- 
misxible,  viz :  1.  The  evidence  of  the  defendlint  Hilliard 
as  to  what  was  said  to  him  by  his  co-defendant  Hare  on 
the  occasion  of  the  certificate  being  drawn  up  by  Hare  and 
signed  by  both  the  defendants.  2.  A  letter  of  the  17th 
Sept.  from  Hall  to  Hare,  embodying  the  terms  of  tlie 
arrangement  between  them  as  to  tbe  mode  of  conducting 
tbe  election.  3.  A  letter  written  to  the  defendant  Hare 
by  a  third  person,  who  had  been  in  communication  with 
the  plaintifb,  in  which  letter  it  was  suggeiited,  on  the  part 
of  tbe  defendants,  that  the  writer  mentioned  that  the 
defendants  had  admitted  the  truth  of  the  charge.  Held, 
per  totam  curiam  (refusing  a  rule  for  a  new  trial  on  the 
ground  of  the  improper  rejection  of  evidence),  that  tbe 
evidence  was  inadmissible  and  irrelevant,  and  was  there- 
fore rightly  rejected  :  ( Dickeion  v.  HiUiard  and  Uare ; 
Bobirum  v.  The  Same,  30  L.  T.  Rep.  N.  S.  197.     Ex.) 

Pkoof  OS  Bills — PBODDonoN  oy — Pbacticb. — A  credi- 
tor who  seeks  to  prove  upon  bills  of  exchange  or  promissory 
notes  must,  on  tendering  his  proof,  exhibit  hix  securities  in 
like  manner  as  under  the  old  law,  which  in  this  respect  is 
not  altered  by  the  late  Act:  (Sx  parte  Jaeobt ;  Be  Carter, 
80  L.  T.  Rep.  N.  8.  133.     Bank. 

PaBTHEBSHIF  —  BaITKBCPTCT  —  JOIHT     AND     SlPABATI 

ESTATB— DbCBABKD   FaBTIIIB8 — BlOHTB   OV   CbED]T0B8 

By  a  partnership  deed  It  was  stipulated  that  in  case  of  the 
death  of  any  partner,  the  partnership  should  not  be  dissolved, 
but  that  the  surviving  partners  should  carry  on  the  business, 
and  that  the  share  of  the  deceased  partner  should  be 
ascertained,  and  the  payment  thereof  secured  to  his  represen- 
tatives in  manner  therein  provided.  The  firm  consisted  of 
four  partners,  two  of  whom  died  during  the  partnership^ 
and  first  tbe  three  and  afterwards  tbe  two  surviving  partners 
continued  the  business  for  a  few  months.  The  latter  then 
filed  a  petition  for  liquidation.  At  the  date  of  the  petition 
the  shares  of  the  deceased  partners  had  not  been  paid  or 
secured  to  their  representatives.  There  had  been  no  stock 
taking,  but  a  great  part  of  the  stock-in-trade,  consisting  of  • 
machinery,  which  was  in  existence  when  the  partnerKbip 
was  first  constituted,  still  remained  in  specie  ;  part,  however, 
had  been  (iisposed  of,  and  replaced  by  the  three,  and  other 
part  by  the  two  partners.  Held,  that  the  creditors  of  the 
four  were  not  entitled  as  against  tbe  creditors  of  the  three 
and  of  the  two  to  have  the  proceeds  of  snch  portion  of  the 
machinery  as  could  be  distinguished  as  having  existed  when 
the  partnership  was  first  constituted,  and  which  still  remained 
in  specie,  applied  in  satisfaction  of  their  clums  in  priority 
to  tile  claims  of  all  the  other  creditors  :  Ex  parte  Pumeus 
Re  Simpton  and  Co^  30  L.  T.  Rep.  N.  S.  134.     Bank. 


COUBT  PAPERS. 


LANDED  ESTATES*  COURT. 

SitttngB  for  next  Week  so  far  aa  aame  aie  appointed. 

Before  the  Hon.  JuDOB  FlaNaoaM. 

HONDA  Y. 

In     Chambxb. — B.     Sheehy,   confirm   sale. — Assignees 

Bayley,  allocation.— iT.  Flanagan,  do. — H.  Grier,  do. — U. 

H.  Pentland,  du. — T.  Murray,  to  vary  order. — J.  Green, 

proposal. 

In  Codbt.— J.  A.  Gandon,  judgment. — M.  St.  John  and 
another,  to  appoint  trustee.— Trustee  Smith,  pajrment. — 
Devisees  Donnellan,  tenants'  objection. — H.  M*Teman,  to 
make  order  absolute — C.  Langdale,  from  30th. — A.  H. 
Wood,  ditto. 

Before  Exauinxb  (Mr.  Dobbs). 
T.   Bell  and  another,  preference. — Tracy  and    Nagle, 
rental.— C.  Wihmn,  ditto. 
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TVESDA  Y. 

Ix  Chambkb. — "&.  Moore,  oonfirm  nle. — W.  Turquand, 
do. — Chnrch  Conumsanoners  (Armagh),  ditto. 

In  Codrt.— M.  Corven,  final  achedule. — ^M.  Cahill,  do. — 
Anigneee  Gamble,  do. — ^Bev.  B.  Gravea,  do. — J.  HazletoB, 
ditto. 

EXAHINBB. 

K  and  M.  Byrne,  proofs. — ^B.  C.  Heniy,  ditto. 


WBDNBSDAT. 
Chavbkb. — D.  Daly,  proposal— T.  Mvumy,  allo- 


Iir 

cation. 

In  Court.— Bot.   H.   Stepney,  final  sohedole. — T. 
Eyre,  from  29th. — W.  Bagnall.  payment. 

Before  Exaxineb  (Mr.  M'Donnell). 
Bight  Hon.  F.  Frendi,  rental. — J.  E.  Bedmond,  do. 
E.  B.  Mahony,  ditto. 

Before  Exaunib  (Mr.  Dobbs). 
J.  T.  Bagot,  rental — ^Trustee  Corran,  proofs. 


S. 


TEURSDAY. 
Ik  ChaXBIB. — Motions  of  course. 
In  Ck>DBT. — Bev.  S.  Baymond,  final  schedule. 


SATVRDA  Y. 

8AI.B8  AT   12  o'clock. 
W.  DOOLET.— 1  lot 

EzBOOTOB  MuLLiaa.- 1  lot 

A.  M.  Fawoett. — 1  lot. 
Gbacb  Nisdbib. — 2  lota. 

B.  KiKO.— 2  lots. 

A.  Wabnook.— 2  lots. 
W.  HAana.- 2  lots. 
L.  Bead. — 3  lots. 
Tbustbe  Moobe. — 8  lots. 
N.  Hoke.— S  lots. 


LANDED  ESTATES'  COTJBT. 

BALES 

April  21. — Before  the  Hon.  Jddob  Flavaoan. 

CoUKTY  Wkxpord. — ^The  estate  of  M.  Wilson  Knox, 
owner ;  James  B.  Ball,  petitioner ;  and  in  the  matter  of 
the  estate  of  Charles  A  Von  ISteiglitz,  trustee  on  behalf 
of  Eliaabeth  M.  Knox,  owner;  CSiarles  U.  Ohaytor, 
petitioner.  Part  of  the  lands  of  Kilmanogae,  containing 
706a.  2r.  16p. ;  yearly  rent  £1,162  lOs.  Sold  to  Mr. 
Samuel  Barrett,  for  ^20,060.   Solicitor,  W.  O.  Cunningham. 

CiTT  or  Ddblut.— The  estate  nf  Sir  James  W.  King, 
Bart.,  and  others,  owners ;  B«r.  William  King,  petitioner. 

Lut  2. — Houses  and  premiKos,  69,  Dame-street,  and  Nos. 
1  and  2,  Eustace-sti  eet,  held  under  lease  for  lives  renewable 
for  ever ;  net  yearly  rent,  £78  3s.  Id.  Sold  to  Mr.  Charles 
Bennett,  for  £1,270. 

J»t  3. — Houses  and  premises,  Mos.  23  and  24,  North 
Great  George's-street,  held  unJer  lease  for  lives  renewable 
for  ever ;  net  yearly  reut,  £59  Os.  6d.  Sold  to  Mr.  Bichard 
Samuels,    for    £385.    Solivitois,   Williamaon  and  Hobttm. 

GoUHTT  OF  Mato.— Tbe  estate  of  William  M'Cormick, 
owner ;  Hod,  and  Bev.  A  Compton  and  William  Dickens, 
petitioners. 

Lot  1. — The  lands  of  Tonregee  East  and  West,  containing 
1,827a.  2r.  lip. ;  net  yearly  rent,  £269  8s.,  held  in  fee-farm. 
Sold  to  Mr.  C.  S.  S.  Dickens,  for  £2,800. 

Lot  2. — The  lands  of  Bolioglana,  ftc.,  containing  6,896a. 
Or,  26p. ;  net  yearly  rent,  £8U0  9b.  9d. ;  held  in  fee-farm. 
Sold  to  same,  for  £5,400. 

Lot  3. — Premises  in  and  adjoining  tbe  town  of  Newport, 
containing  S2a.  Or.  16p. ;  held  in  fee-fikim ;  net  yearly  ren^ 
£87  18b.  6d,     Sold  to  same,  for  £670. 


ConsTT  DoBLiir. 

Lot  i Three  dwelling  houses,  in  Park-place,  Conyng- 

hamroad,  held  in  fee-farm  ;  net  profit  rent,  £100  8b.  Bold 
to  Mr.  Samuel  Davis,  for  £1,876. 

Lot  6. — Part  of  Long  Meadows,  Island  Bridge,  ^th 
cottages  and  premises  thereon,  held  under  fee-farm ;  net 
profit  rent,  £276  14s.  Sold  to  Mr.  Henry  Charies  Harrison, 
for  £1,860.    Solicitors,  Byrne,  Kmnedy,  and  Co. 

CoUHTT  or  DuKLiH. — The  estate  of  Alfred  Sothsrn,  owner; 
Charles  Copeland,  petitioner. 

Lot  1. — Part  of  the  Commons,  Bray,  held  in  fee ;  yearly 
value,  £8  10s.    Sold  to  Mr.  John  Fayle,  for  £80. 

Lot  2, — Part  of  said  Commons,  yearly  yalue^  £3  10a, 
Sold  to  same,  for  £30. 

Lot  3. — Part  of  said  Commons,  yearly  value,  £6.  Sold 
to  same,  for  £30. 

Lot  4. — ^Part  of  sud  Commons,  yearly  valne,  £10.  Sold 
to  same,  for  £60. 

Lot  6. — Part  of  said  Commons,  yearly  value,  £10.  Sold 
to  same,  for  £60.    Solicitors,  Orpm,  Soiu,  and  Steetny. 

CiTT  OP  Dubuh. — The  estate  of  Lewis  Heinekey,  «■ 
Trustee,  owner  ;  ex  parte  said  Lewis  Heinekey,  petitioner. 

Lot  1. — An  undivided  moiety  of  plot  of  ground  in  Capel- 
Btreet,  on  which  houses  from  Kos.  78  to  84  inclusive  are 
erected,  held  under  leases  renewable  for  ever  ;  yearly 
moiety  of  rent  £62  8b.  6d.  Sold  to  Mr.  J.  D.  Bosenthal, 
for  £31 6. 

Lot  2. — Undivided  moiety  of  plot  of  gronnd  in  Lower 
Mount-street,  on  which  hnnses  Nos.  29  and  30  are  erected  ; 
yearly  moiety  of  rent  £46  78.  8d.  Sold  to  Mr.  Wm. 
Johnston,  for  £285.     Solicitor,  Samuel  Bughet. 

Cm  AKD  CouSTT  OP  DCBLIH. — The  estate  of  Mary 
Fitcsimons,  administratrix  of  Joseph  Plnnkett,  deceased, 
owner  and  petitioner. 

Lot  1. — House  and  premises,  80,  Lower  Pembroke-street^ 
held  under  lease  from  1840  for  93  years ;  estimated  yearly 
profit  rent,  £34.    Sold  to  Mr.  James  Prendergasl^  for  ;t'60O. 

Lot  2. — Houses  and  premises  in  Frankfort  avenue, 
Bathgar,  held  under  lease  for  200  years.    Sale  adjoomad. 

Lot  3. — House  and  premises,  No.  6,  Bostrevor-terraoe, 
Clontarf,  held  under  lease  from  1861  for  150  years  ;  yearly 
profit  rent,  £42  4h.  6d.  Sold  to  Mr.  Harrison,  for  £390. 
Solicitors,  Thomai  W.  and  J.  Lawler. 


COUET  OP  BANKBTJPTCY. 


SITTINQS  FOB  NEXT  WEEK,  go  far  a*  appointed. 

MONDA  Y. 

Before  the  Cbbf  BboistbaB,  at  12  o'clock. 


BANKBUFTS           SATOBE  OF  SITTINO 

SOLICtTOB 

John  Connor 

Vonch  account 

Crotihtlm  4  Co. 

Philip  L.  Lyster 

Prove  debts  and  vonch 

f'errgi  Co. 
Md£>u4Sont 

.)  ames  Meglaughlin 
William  J.  Lister 

^iettle  report 

do 

Uttdon^Soiu 

TUESDA  Y. 

Before  the  CouBT,  at  11  o' 

olock. 

Charles  Dewier 

1st  composition  sitting 

Oldham  4  £ato» 

Same  matter 

Final  examination 

Brownmg 

Stephen  Kickard 

do 

FtMdtater  *  Co. 

Cktherine  Holland 

do 

Ifeibon 

John  Uelius  Bums 

do 

Mollog  4  Walton 

Walter  Fitzsimons 

do 

Lawler 

John  Neil 

Prove  charge 

Fay  4  Af'GougA 

Patrick  NeU 

Charge  &  discbarge  ■ 

Perrg  4  Co.,  chaive 
Benner4aoon^Si, 
discbarge 

William  Anderson 

Audit  mortgagee's  act. 

F>^4.Veough 

Andrew  Rogers 

do 

Mathews 

C.  and  P.  Maguire 

Audit  and  dividend 

Larkin4  Co. 
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Before  the  Cbhf  Rxqibtbab,  at  12  o'dook. 


Alexander  Davuon 
Same  matter 
Same  matter 
Artfanr  Noble 


Vouch  accomit 
Prove  debta 
Costs 
do 


Leackman 
Botenlhat 


TBVRSDAT. 
Before  the  CBur  Rxgisteab,  at  12  o'dook. 


William  Holmes 
Walter  O'Dunnell 


Prove  debts  and  voach' JfoMetrt 

do  '.Oldham  <f  Eaten 


FRIDAY. 
Before  the  CioUBT,  at  11  o'dook. 


Bridget  Walsh 

lat  composition  sitting 

MatKem 

Catherine  Holland 

do 

NaUm 

Joseph  H-Kea 

do 

Benner 

Same  matter 

tst  pnblic  ritting 

LtaeAmtm 

Jamea  Fortnne 

do 

Lett 

Lewis  V.  Martin 

do 

£ync& 

WiUism  Foxall 

do 

Oldham  A  EaUm 

John  Deenn 
G.  ft  R.  Fei^aaon 

Tinal  examination 

Roe 

do 

Lartm  ^  Co. 

Daniel  CuHen,  inn. 
Maurice  Cassidy 

do 

Larkm  f  Co. 

Motion 

Categ  4  Ch^ 

John  O'Brien 

Audit  and  dividend 

Peny  4  Co. 

Arthur  Noble 

do 

SoeenthtU 

Before  the  Chief  Reoibtbab,  at  12  o'doek. 


AIMTTDIOATIOHS  IN  BANKBUFTCT. 

Curtis,  Thomas  Joseph,  Don^l-street,  Belfast,  hotel-keeper. 
Sittini^s,  Friday,  May  16,  and  Tuetdag,  June  2.  IPCoombe 
amd  Todd,  solrs. 

Leahy.  Mary,  Ballinasloe,  Galway,  widow,  grocer.  Sittings, 
Tuetdag,  Map  19,  and  Friday,  Jvnt  6.  MoUoy  and 
tfoifon,  solrs. 

Morrow,  Thomas,  Trillick,  Tyrone,  groco-.  Sittings,  Titeidt^, 
May  19,  and  Friday,  June  6.    Larkin  and  Co.,  solrs. 

Wamoek,  Robert,  Granaha,  Down,  fanner.  Sittings,  Fridt^, 
May  la,  and  Titetday,  June  2.  Crouhdm,  Son,  and 
Tobias,  solrs. 


BiViUKNUB  IN  BANKBUPTCT. 

Flynn,  Patrick,  Ballybriekan,  Waterfocd,  grocer  and  publican. 
1st  and  final  dividend  4d.  in  the  £.  L.  H.  Ueering, 
official  assignee.     ilaxieeU  ^  Wddon,  soln. 

Moylan,  Patrick,  ITenagh,  TipperaTT,  dealer  in  wool,  groceries, 
and  provision!!.  1st  and  final  diviileod  ii.  b^.in  the  £. 
L.  U.  Oeering,  official  assignee.    Stone,  solr. 


BISTHS.  MABAIAOES,  AND  DEATHS 


BIRTHS. 

BDGGAED— AprD  »,  at  Selskar,  Wexford,  the  wife  of   Uartin 
HDgganl,  Ksq.,  solicitor,  of  a  son. 


HARRIAOB. 

O'CAEROLL  and  THOMPSON— April  2«,  at  St.  Andrew's  Westland- 
row,  bf  the  B«t.  Dr.  Crolly,  81.  Patrick's  Bfajnooth,  Frederick  John 
O'Csrfoll,  Eaq.,  barrister-at-law,  nnl;  son  of  Frederick  Frmnds 
O'CanvU,  Esq.,  Avondale,  Blaekroek,  to  Maggie,  Touagest  daugfaterk 
Bl  WUlfeun  Tbompaoa,  Ks^,  Clare  Hall,  Rahsiv. 


DUBLIN  STOCK  AND  SHABE  LIST. 


DESCRIPTION  OP  STOCK 


A  PBII. 


Frl 
24 


Sat. 
25 


IInn.,Tues.|  Wed.,  Tlmr 

27  I  28  I  29  '  SO 


•Paid 

"* 

Oovemment. 

—    3  p  c  ConsnlR 

— 

— 

— 

9i« 

?J|| 

9i| 

— 

— 

— 

—    New  3  p  c  Stock 

90II 

901 

vil 

OOfI 

<»of 

90i» 

INDIA  STOCK. 

—  5  p  c  July  'SO)   Trsfble.  at 

—  4P  cOct.'88rBk.of  Irel. 

f07i 

— 

_ 



107 

— 

— 

IOl| 



I0I| 

loii-s 

Banks. 

lOO    Bank  of  Ireland 

W-5 

3C6 

r** 

jpbl 

?o6J 

V>6i 

25    Hibernian  Banting  Co.     .. 

58J 

S«l 

W 

■M 

W 

S«l 

15    London  Joint  Stodt 

— 



— 

— 

491 

I9f 

ao    London  and  WettminHer  ,. 

r>U 

_. 

— 

;c« 

H  Munster  Bant  (Umited) 

— 

— 

H 

— 

— 

go    national  Bank    .. 

S9 

SOA 

^ 

•M 

V)U 

VHk 

15    National  of  Livtrp-l(LUd) 

>4li 

25    Provincial  Bank 

•Mi 

<M4 

— 

— 

— 

10              l>o.          New 

— 

— 



>8i-9 

to    Royal  Bank 

2Si 

— 

»8H 

— 

281 

2|  Utler  Banting  Co. 

— 

— 

— 

15    Union  qf  London 

— 

— 

— 

— 

— 

— 

Bteam. 

50    Brltlali  A  Irish   .. 

5' 

— 

SI 





«. 

50    Dahltn  and  Glasgow 

— 

_ 



- 

50    Dublin  A  LlTerpool  Steam 

Ship  Building.  Co. 

.S6 

— 

— 

— 

— 

^ 

10    Dandalk  (Limited) 



— 

— 

— 



71 

BUnei. 



^ 

— 

— 

— 

a/fc 

7    Cape  Copper  it- Co.  (UfS) 



-^ 

— 

— 



I    Klililoe  Slate  Co.  (llfd)    . 

— 

IV 

— 

— 

,_ 

7    Mining  Co.  <tflreland( tied) 



_ 



415 

415 

t^  Wlcklow  Copper     .. 



— 

— 

n 

ii 

Alliance  A  Dub.  Cons.'  Oa. 

ti 

._ 

— 

^ 

— 

— 

9l  DtMin  Tramwayl 

— 

— 





7i    JTSimey*  Co.,  limited 



— 

7l 





0-4-7  Patriotic  Atturanet 

— . 

— 

— 

— 

lOl 

BaUwaya. 

10    Athenry  and  Tnam 

3l 



^ 

. 



_. 

SO    ttelf  ast  and  Northern  Coa 

6611 

_ 

561 

6? 



100    Dnblln  and  Belfast  Jnnct. 

i7* 

88 

— 

100    Dublin  and  Drogheda 

, 

_ 

» 

_ 

— 

100    Dublin  and  Kingstown     ,. 

... 



„ 



_ 

— . 

100    Dublin,  W'klow,  ti  W'ford 





— 

nt 



._ 

100    Qt.  Southern  and  Western 

107J 



108 

io8i 

loSi 

:s3^ 

100       Do.       do.  free  of  Stamp 

8^ 

— 

100    Midland  Ou  Wewern 

— 

Bit 

mi 

82 

Ul-il 

25    Fortdn.  Dun.  &  Omh.  Jun. 

"ii 

— 



— 

50    Ulster    .. 



^ 

— 

— 

.^ 

ui    Do ,  Quarters 

_ 



M. 

.. 

«7 

— 

53    Waterford  and  Limerick  .. 

vA 

^11 

— 

— 

*- 

R«uw»r  Preferenoa. 

■00    D.AD.,4pcOttarant'dS'k 
JO    D..W.,AW.,ipe(I8«0i 

_ 

_ 

53 

_ 



— 

53^ 

— 

50       Do.           do.        (188S) 

.. 

— 

— 

g| 

— 

too    G  U  South'n  *  West'n  4  p  c 

97» 

w» 

97i 

9?« 

97« 

100    Londonderry  and  Ennlakil- 

len,  A  from  Dec  '6a  ft  p  e 

— 

— 

— 

— 

— 

— 

100    Do ,  B  6  p  c 

— 

— 

^ 

100 

100 

— 

100    Mid.  Ureat  Western,  S  p  e 

_ 

_ 

1094 

IO()| 

— 

^ 

25    Portadown,  Dun.,Ac,Cpe 

— 

_ 

». 

.— 

50    Watf d.  it  Limerick,  6  p  c  rd 

— 

;     — 

— 



_ 

—    I>o.,4|pc 

¥> 

96      .9SI 

— 

— 

— 

50    Da,  new  red,  18*0-71,  t  p  < 

— 

— 

-^ 

49 

491 

50    Do.,  new  red,  1878,  5  p  c 
Itallway  DAbenturea. 

— 

— 

491 

— 

49i 

-    Belfast  A  Nth'n  Cos,  4  p  c 

^ 

_ 

_ 

«_ 

^ 

,^ 

—    Dublin  A  Droghcda  4  p  c 

<Hf 

<Mf 



— 

_ 

.« 

—    D.,  W.,  *  W.,  4i  p  0 



— 

— 

—    l>o.,4ipc 



— 



— 

lOI 

— 

—    (it.  South'n  4(  West'n,  4  p  c 

qHlf 

.— 

<fitt 

— 

— . 

—    Iri.^hNthWestnUtCSpc 

100 

100 

.« 

— 

looi 

—    Midland  <it.  Wesl'n,  44  p  c 

— 

— 



_ 

— 

—    Do.,4|pc 

[02| 

_ 

I02| 



_ 

—    WaterTdA  Limerick  41  pc 

— 

— 

- 

■~ 

— 



—    Do.,  4)  p  c           ..            ..  loii 

ioU_ 

- 

— 

— 

— 

*  Shares  not  fully  paid  op  are  giren  In  ItaUct. 

Bank  Rate— Of  Dlsoonnt-4|  per  cent.,  Mth  April.  1874 
Of  Deposit— 2|  per  cent.,  8th  January,  1074. 

Name  Davs— May  13th  and  38th,  1874. 
Account  Days— Hay  14th  and  Mtb,  1874. 

On  Saturdays  bnslneu  commences  at  11  SO  a.ni.,  and  the  Stock 
Brokers'  Offlcea  close  at  1  p.m. 


CASES  for  holding  The  Irish  Law  Times,  amd 
SoLiciToas'  JouRHAi.,  for  One  Tear,  can  now  be  had,  Lettered  on 
side.  Price  -whole-bound  Cloth,  88.;  half-bound  Leather,  4s.;  whole- 
Iwund  Leather,  6s.,  by  Post  4d.  extra,  from  J.  FaLooxax,  ig,  Upper 
Sackrille-street,  DubUn. 
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PUBLICATIONS: 


JUST  PUBLISHED,  Price  12t^  «76  paga,  cloth,  gOt  fettered. 

LAND    ACT    CHAPTERS    AND    REPORTS, 
COKTAIKINQ 
OUCUSUOKS  OH  ColfTSOVEBTBD  POIKTS  UITDER  THE  LaHD   ACT^ 
AXD 

Fau.  EsroRTS  ov  veablt  One  HniniBKD  Lakd  Casse. 

ROBERT   DONNELt,   M.A., 

Barriater-at-lAW, 

ProfuHor  of  Political  Economy,  T.C.D. 

Dublin:  Jorh  Falconkb,  63,  Upper  Sukville-Etreet 
Sold  by  all  BookaeUen. 

OPm/OyS  OF  TBE   PRESS. 

"A  valuable  contribution  on  an  important  aubjeot,  and  well  worthy 
of  the  author's  high  reputation  as  a  lawyer  and  polltleai  economiat.**— 
Fr^man'»  Journal, 

"  This  Toluma  is  a  perfect  hand-book  both  to  the  general  effect  and 
partloular  bearings  of  the  law  as  interpreted  by  the  trilmnalB,  and  baa 
been  edited  with  the  greatest  care,  and  arranged  on  so  simple  and  clear 
a  plan  that  no  owner  of  land  can  mistake  the  force  of  the  rulings  that 
have  been  made,  or  their  relation  to  his  own  drcumstances  in  regard 
to  the  tenants  on  his  property.  We  commend  Mr.  Donnell's  treatise 
to  the  attention  of  all  holders  of  property,  or  tenants  with  valuaUe 
interests,  as  a  perfect  key  to  their  Ic^  position,  and  the  priTilegeSf 
restraints,  or  remedies  attaching  to  \V— Dublin  Evening  MaiL 

"Tlie  Tolume  forms  a  sequel  to  Mr.  Donnell's  Practical  Guide  to  the 
Land  Act,  which,  on  its  publication,  became  the  standard  wo'  k  on  the 
subject,  and  the  two  voliunes  now  form  a  complete  text-book  on  those 
most  dlRlcalt  ptdnts  of  law,  raised  In  the  working  of  the  new  Irish  land 
system."— /rwk  Lam  Time*. 

LEGAL    POSTINGS; 
In  the  LANDED  ESTATES'  COURT,  IRELAND. 

CITT    OF    DUBLIN. 

In  >be  Matter  of  ^TO        BE        SOLD, 

the£>Uteot  (  1_  On    FRIDAT._ 

Johu  Thornton, 


Owner  uid  Petitioner. 


The    39th    day   of    HAT,    1871, 
I  At  the 

_'       Hour  ol  Twelre  o'clock  noon, 

B<>fore  the 

HoDourmble  Judge  Fluugin, 

At  hla  Court, 

Inn^-quaji  In  the  Oitj  o(  Dublin, 

In  Three  Lots, 

The  following  Houiei  end  Fremiaes,  situate  in  the  City  of  Dublin  ;— 

LOT  1. 

Consists  of  the  House  and  Premises  known  an  No.  10  Upper  Rotland- 
•treet,  situate  in  the  Parish  of  St  George  and  Countj  of  the  City  of 
Dublin,  held  (with  Lots  3  and  S,  and  other  pramiaes)  under  two  leases, 
dated  re«pectiTely  the  27th  of  AprU.  180.5,  and  2nd  De  ember,  1808, 
for  ttie  reepoctire  terms  of  9,999  yeant  fr  >m  the  35th  of  March,  1805, 
and  999  years  from  the  29th  September,  1808,  indemnifled  from  head 
rent,  and  producing  a  proflt  rent  of  £38  per  annum,  as  set  forth  in 
rental. 

GrifBih's  ValnaUon  of  this  Lot  Is  £U. 

LOT  i. 

Consists  of  tlie  House  and  Premises  known  as  No.  17  Upper  Rutland- 
street,  aforesaid,  held  (with  Lots  1  and  8,  and  other  premises)  under 
said  two  leases,  indemnifled  from  head  rent,  and  producing  a  proflt 
rent  of  £88  per  anntmi,  as  set  forth  in  rental. 

Orifflih's  Valuation  of  this  Lot  is  also  £35. 

LOT  3. 
Consists  of  the  House  and  Premises  known  as  No.  18  Upper  Butland- 
Btreet,  aforesaid,  lield  (with  Lots  1  and  3,  and  other  premises)  under 
gald  leases,  indemtiifled  from  head  rent,  and  producing  a  profit  rent  of 
£96  per  annum,  as  set  forth  in  rental 
Oriath's  Valuation  of  thia  Lot  is  £38. 
Dated  thia  33rd  day  of  Apiil,  1874. 

H.  R  GREENE,  CUef  Clerk. 
E.  MDLVIHILL,  SoUdtor  having  carriage  of  Sale,  No.  <  North 
Great  George's  street,  Dublin. 


DESCRIPTIVE    PARTICULARS. 

The  premises  are  situate  in  one  of  the  most  respectable  jMrts  of  the 
City  of  Dublin,  adjacent  to  Mountjoy-aqnare,  and  immediately  adjoin- 
ing Charles-street  Free  Church. 

They  are  in  cxcelie-t  repair,  baring  been  built  of  the  best  materials. 
There  are  coach-houses  and  stibles  attached. 

'I'he  pres.-nt  lettings  were  made  to  the  tenanta  at  a  time  when  pro- 
perty WHS  much  deteriorated  in  value.  The  letting  value  of  a  slnUlar 
class  of  liouse  in  ttie  same  loculity  is  £4o  per  annum. 

For  Rentals  and  farther  particulars  apply  at  the  Registrar's  Office, 
Landed  Estates  Court,  Foiu*  Courts,  Inns' -quay.  Dublin ;  to 
JOHN  THORNTON,  Solicitor,  Loughren;  or  to 
E.  MULVIHILL,  Snlicitor  barhig  carriage  of  the  Sale,  No.  8 
North  Great  George's-street,  Uublin,  by  whom  propoeala  to 
purchase  by  private  contract  all  or  any  of  the  Lots  will  be 
received  up  to  the  10th  day  of  May,  1874,  and  submitted  to 
the  Honourable  Judge  Flanagan  for  approvaL  414 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    OP    MONAGHAN. 

SALE. 
On  FRTDAT,  the  12fA  day  of  JUNE,  1874. 

In  the  Matter  of  \fV    O        BE        SOLD 

the  Estate  of  f  J[  ,y 

John   Jackson,  >  PUBLIC    AUCTION, 

I  fif  not  prpvknisly  disposed  of  by  private 
Owner  and  PeUUoner.        )  treaty,  as  mentioned  below), 

~By  the  Honourable  Judge  Flanagan, 

At  bis  Court, 

Landed    Estates*    Court,     Four    Courts, 

Inns'-quay,  Dublin, 

On    FRIDAY,    the    12th    day    of    JUNE,    1874, 

At  the  hour  of  Twelve  o'clock  noon. 
The  following  valuable  Fee-simple  Lands,  namely: — 

LOT  J. 
Part  of  the  Lands  of  KiUyleen,  in  the  Barony  and  County  of 
Monagfaan,  containing  80a  3r  SOp,  statute  measure,  end  yielding  a  net 
proflt  rent  of  £58  lis  lod;  Ordnance  Valuation,  £68  Sa. 
LOT  2. 
Part  of  the  Lands  of  Kiloreen,  in  the  same  barony  and  county,  eon- 
tslning  75a  ir  l?p,  statute  measure,  and  yielding  a  net  proflt  rent  of 
£75  28  Sd;  Ordnance  Valnation,  £84. 
Dated  this  27th  day  of  AprU,  1874. 

C.  E.  D0BB8,  Ex 


DESCRIPTIVE  PARTICULARS. 

Lot  1  consists  of  good  tillage  and  pasture  land,  and  is  In  the  occu- 
pation of  a  prosperona  and  peaceable  tenantry.  It  adjoins  tlie  thriving 
town  of  6miih1»rough  (a  station  on  tlie  Ulster  Hallway  line),  and  te 
within  five  miles  of  MonagliBn,  where  weekly  marlcets  and  monthly 
fairs  are  held. 

Lot  2  is  dose  to  the  village  of  BalUnnde,  and  witliin  a  few  miles  of 
Monaghan.  The  land  is  of  superior  quality,  and  Is  occupied  by  a 
proqierous  and  peaceable  tenantry.  Both  lots  are  considerably  imder- 
let,  the  valuation  being  almost  equal  to  the  rental. 

Private  proposals  wfil  be  received  by  the  Solidton  having  carriage 
up  to  the  ^th  day  of  May,  1874,  and  will  be  submitted  to  the  Judge  on 
the  let  day  of  June,  1874,  at  the  sitting  of  the  Court,  or  at  the  earUest 
opportimity  afterwards,  without  further  notice  to  any  person. 

For  Rentala,  Mape,  and  further  particulars,  apply  at  the  Registrar's 

Office,  Landed  Estates  Court,  Four  Courts,  Inns'-qusy,  DuliUn;  or  to 

Mcssers.  MEADE  and  COLLES,  Solicitors  for  the  Owner  and 

Petitioner,  having  carriage  of  the  Sale,  No.  8  Uldare-streel, 

Dublin.  413 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


THOMAS  MORROW, 

of  Trillick,  In  the  County  of  Tyrone,  Grocer,  was  on  the  31st  day 
of  April,  1874,  adjudged  Bankrupt. 

Public  Sittings  will  be  held  at  the  Court  of  Bankruptcy,  Four 
Courts,  Dublin,  on  TUESDAY,  the  19tfa  day  of  MAY,  1874, 
and  on  FRIDAY,  the  6th  day  of  JUNG,  1874,  at  the  hour  of 
Eleven  o'clock  in  the  forenoon,  whereat  the  BanlanipC  is  to  attend, 
and  to  make  a  full  disdoeure  and  discovery  of  his  Estate  and  Effects. 
Creditors  may  prove  their  Debts,  and  at  the  First  Sitting  choose  a 
Creditor's  Assignee.  At  the  Last  Bitting  the  Bsnkmpt  is  required  to 
finish  his  Examination. 

All  persons  having  in  their  possessitm  any  Property  of  the  Bankrupt, 
must  deliver  it,  and  all  Debts  due  to  the  Bankrupt  must  be  paid,  to 
CiiaRLsa  Henet  Jahis,  Official  Assignee,  Up  er  Ormond-quay, 
Dublhi,  to  whom  Creditors  may  forward  their  Affidavits  of  Debt 

HUGH  DOTLE,  Registrar. 
MICHAEL   LARKIN   *   CO.,   SoUcitota,   81   Dame^stnet, 
Dublin.  409 

STATUTORY   NOTICE   TO    CREDITORS. 

In  the  Matter  of  ^  pURSUANT  to  the  Statute 

William    Menary,    late  of  (  t      82nd  and  3Srd  Victoria,  chapter 

Magfaery,  in  the  County  of  /  »*.    intituled    "An   Act    to   Further 

Armairh,  Farmer,  deceased.  I  Amend  the  Law  of  Property  and  to 

, '  Relieve  Trustees,"    Notice  la  hereby 

given,  requiring  all  persons  claiming  to  he  Creditors,  or  who  may  liave 
any  clainis  or  demands  agalnat  the  Estate  and  Effects  of  the  said 
>Villiam  Menary — who  died  at  Magbery,  in  the  County  of  Armagh,  on 
or  about  the  7th  day  of  February,  1874 — on  or  before  the  Ist  day  of 
JULY,  1874,  to  furnish  the  particulars  (in  writing)  of  their  Debts, 
Claims,  or  Demands,  to  Alexander  M^Combk,  Solicitor  for  William 
Robert  Ferrts,  of  Armagh,  Merchant,  to  wtiom  Letters  of  Administra- 
tion of  all  and  slntnilar  the  personal  Estate  and  Effects  of  the  said 
deceased  were  granted  forth  of  the  Principal  R<  glstry  of  Her  Majesty's 
Court  of  Proliate  In  Ireland,  on  the  23rd  da;  of  April,  1874.  And 
NoUce  is  hereby  givtn.  that  after  the  aaid  1st  day  of  JULY,  1874,  the 
said  Administrator  will  proceed  to  distribute  the  Assets  of  said  deceased 
amongst  the  parties  entitled  thert-to,  having  regard  only  to  those 
Debts,  Claims,  or  Demands,  of  which  bis  said  Solicitor  shsll  have  lisd 
notice,  as  aforvnaid. 

Dated  this  24th  d.ly  of  April,  1874. 
ALEXANDER  M'CUMBE,  Solidtor  for  said  Administrator, 
4  Dame-street,  Dublin;  and  Annagh. 40ft 


Printed  and  PnbUaltad  by  the  Proprietor,  Jouk  Fau»sbb.  every 

and  City  of  Dablin.— 


Satnrday,at  68.  Upper  Sackv11le-sireet,ln  ths  Pariah  of  itt.  ThooMS 
Aalwday,  Jfay  8, 1874. 


Digitized  by 


Google 


THE     IRISH    LAW    TIMES 

AND    SOLICITORS'    JOURNAL. 


Vol.  VIIL 


SATURDAY,  MAY  9,  1874. 


No.  380. 


THE  IRISH  JUDICATURE  BILL. 

Thb  Lord  Chancellor  of  England,  in  the  House  of 
Lords  on  Thursday  evening,  brought  forward  the  Irish 
Judicature  Bill,  which  the  profession  has  been  long 
and  anxiously  expecting.  This  measure  is,  in  its  present 
shape,  perfectly  revolutionary,  and  will,  if  passed,  create 
a  mucli  greater  change  than  was  expected.  Our  readers 
will  find  a  complete  report  of  the  Lord  Chancellor's 
speech  in  another  column,  containing  an  ample  account 
of  the  lines  of  the  measure.  We  shall,  in  future  articles, 
criticise  the  -proposals  in  detail,  but  now  we  only  feel 
inclined  to  call  in  question  the  intention  of  changing 
the  Ultimate  Appeal  from  the  House  of  Lords  to  the 
English  Supreme  Court  of  Appeal.  It  is  true  that  our 
Judges  and  the  profession  desire  one  Court  of  Appeal 
for  the  United  Elingdom,  but  they  desire  that  this 
Court  shall  be  the  old  and  constitutional  one  which  has 

g'ven  such  wonderful  satisfaction  to  Utigants  and 
wyers.  Lord  Moncrieff,  on  behalf  of  Scotland,  showed 
that  the  Scotch  did  not  desire  any  other  Court  of  Final 
Appeal,  and  consequently  they  have  not  been  disturbed. 
We  traat  that  Lord  O  Hagan  will  be  able  to  exert  a 
similar  influence  on  behalf  of  Ireland.  In  another 
point,  too,  we  consider  due  allowance  has  not  been  made 
to  Irish  interests,  and  that  is,  that  in  the  .proposed 
Court  of  Final  Appeal  there  are  not  to  be  any  Irish 
lawyers  necessarily  appointed  as  Judges.  In  the  English 
Act  this  was  proposed  to  be  done,  but  the  Lord  Chan- 
cellor of  England,  an  Irishman  himself,  thinks  it  would 
not  be  desirable  to  have  an  Irish  element  in  the  Final 
Court  of  Appeal,  to  which  Irish  cases  are  to  be  taken. 
Truly  the  profession  of  this  country  fared  better  from 
the  sense  of  justice  of  the  former  and  English  Lord 
Cbanoellor  of  England.  The  proposal  to  leave  us  our 
Courts  of  Intermediate  Appeal  is  imdoubtedly  good, 
and  we  have  no  hesitation  in  saying  that  the  new 
Courts  appear  to  be  better  arranged  in  their  outline 
than  on  the  present  existing  Courts  of  Appeal  in 
Chancery  and  Exchequer  Chamber.  As  a  KOuction 
of  the  Common  Law  Bench  appears  inevitable,  we 
have  only  to  say  that  the  Common  Pleas  and  Ex- 
chequer can  better  bear  reduction  than  the  Queen's 
Bench.  Bnt  we  are  at  a  loss  at  present  to  see  how 
eadi  circuit  can  be  got  through  by  one  Judge.  It 
would  have  been  better  for  the  public  and  the  profes- 
sion to  have  reduced  the  circuits  to  four,  and  allowed 
two  Judges  to  each,  than  to  reduce  them  to  five,  as  is 
proposed,  with  only  one  Judge  each.  The  whole  saving 
expected  by  the  reduction  is  £14,000  per  annum,  and 
this  would  be  dearly  bought  by  creating  delay  in  the 
administration  of  justice.  The  Times,  in  discussing  the 
proposals,  says : — '*It  is  notorious  that  the  Irish  Bench 
lias  Imig  been  overmanned — a  circumstance  mischievous 
in  many  ways,  bat  in  two  especially — first,  in  impairing 
the  efficiency  of  Courts  not  sufficiently  employed ;  and, 
secondly,  in  hi^lding  out  a  superfluity  of  temptations  to 
seek  the  Bench  through  the  byeways  of  political  partisan- 
ship. Lord  Cairns  fuses  all  the  Irish  Courts  into  one, 
acoording  to  the  English  precedent  of  last  year,  while 
retaining  the  names  of  the  old  Divisions ;  and  out  of 
the  n»«*^wi«i«  thus  at  his  hand  he  constructs  a  scheme 
involving  the  suppression  of  four  Judgeships  and  two 
or  three  subordinate  offices,  to  be  balanced,  however,  by 
the  creation  of  one  new  Judgeship.     The  pecuniary 


saving  thus  effected  is  estimated  at  XI  4,000  a  year, 
though  Lord  Selbome  intimated  a  doubt  whether  so 
much  would  be  realized ;  but  the  increase  in  the 
efficiency  of  the  new  Courts  must  be  valued  at  much 
more  than  the  saving  in  salaries.  The  Irish  Judiciary 
will  be  hereafter  divided  into  a  High  Court  and  a  Court 
of  Appeal,  and  the  latter  will  consist  of  the  Lord  Chan- 
cellor, the  present  ijord  Justice  in  Chancery,  and 
anothcT  Lord  Justice  of  Appeal,  which  is  the  new  office 
to  be  created.  To  these  threu  ordinary  members  of  the 
Appeal  Court  will  be  added,  ex  officio,  the  Lord  Chief 
Justices  of  the  Divisions  of  the  Queen's  Bench  and  the 
Exchequer  and  the  Lord  Chief  Baron.  The  High 
Court  will  consist  of  five  Divisions,  the  first  uniting  the 
present  Chancery  and  Landed  Estate  Courts,  with  the 
suppression  of  one  Judge ;  the  second  being  the  Queen's 
Bench  ;  the  third  the  Common  Fleas  ana  Admiralty, 
suppressing  two  Judges;  the  fourth  the  Exchequer, 
suppressing  a  Baron ;  and  the  fifth  Probate  and 
Bankruptcy." 


RAILWAY  LEGISLATION. 

A  VERT  serious  and  important  decision,  as  affecting  the 
future  of  Railway  Bills  for  this  portion  of  the  United 
Kingdom,  has  just  been  pronounced  by  the  Committee 
on  the  Sligo  and  Leitrim  project,  and  has  formed  the 
subject  of  an  animated  and  important  debate  in  the 
House  of  Peers.  It  appears  that  Mr.  Tottenham  and 
a  few  other  large  landed  proprietors  in  the  counties  of 
Leitrim  and  Fermanagh,  were  anxious  to  promote  a  line 
of  railway,  running  from  Ennisicillen  towards  Sligo,  and 
formin<|;  a  junction  with  the  Midland  Great  Western 
near  Bnllisodare,  thus  giving  a  direct  communication 
between  the  northern  and  western  districts,  and  opening 
up  a  tract  of  country  hitherto  unaccommodated  with 
railway  communication.  Several  public  meetings  were 
held  in  Sligo  and  Leitrim,  and  the  grand  juries  of  both 
these  counties,*  by  majorities,  carried  resolutions  in 
favour  of  a  guarantee,  by  which  they  pledged  the 
rateable  property  of  their  respective  counties  tu  con- 
tribute a  rate-in-aid  towards  securing  a  certain 
dividend  on  the  capital  expended  in  the  construction  of 
the  line. 

We  believe  the  first  instance  in  which  the  practice  of 
guaranteeing  a  dividend  was  introduced  in  this  country 
was,  in  the  year  1849,  in  the  case  of  the  Calway  exten- 
sion of  the  Midland  Great  Western  Railway.  On  that 
occasion  the  Grovemment  advanced  a  sum  of  £50(1,000 
to  the  Comnussioners  of  Public  Works,  to  be  advanced 
by  them  to  the  railway  company,  for  the  construction 
of  the  line  from  Athlone  to  Galw.iy,  and  the  repayment 
was  secured  by  instalments  at  the  rate  of  six  per  cent, 
on  the  capital  advanced,  which  instalments  were  payable 
by  certain  barunies  and  by  the  cdunty  of  the  town  of 
Galway,  in  ci-rtain  proportions,  to  be  ascertained  by  an 
arbitrator,  to  be  appointed  by  the  Treasury  for  that 
purpose.  On  this  subject  of  the  proportions  of  instal- 
ments we  cannot  avoid  referring  to  the  objection  of  the 
Marquis  of  Salisbury,  on  which  he  relied  as  affecting  all 
guarantees,  viz.,  that  one  valley  taverscd  by  a  railway 
should  not  levy  a  rate  for  the  support  of  that  railway 
from  another  valley  totally  unaccommodated  by  it. 
Had  the  noble  Marquis  acquainted  himself  with  the 
townland  boundary  system,  and  the  course  of  legislation 
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hitherto  adopted    hi    these    matter',   he   would   have 
found  his  objection  could  be  easily  met.     A  rate  could 
be  struck  in  such  a  manner  as  altogether  to  exclude  the 
yery  unlikely  contingency  of  an  isolated  and  unaccom- 
modated valley.     By  the  statute  above  referred  to,  it 
was  provided  that  when  the  profits  of  the  line  would  be 
available  they  should  be  applied,  in  the  first  place,  to 
'the  exoneration  of  the  baronies  from   the  rate   thus 
imposed,  and,  as  was  anticipated,  in  the  interval  between 
1849  and  1865  the  profits  began  gradually  so  to  increase 
that  in  the  latter  year  an  Act  was  passed  exonerating 
the    baronies  from   the  guarantee    after    the    1st  of 
October,    1870.     The  beneficial  effects  produced  by 
this  advance  of  £5O0,00U  on  the  condition  of  the  people 
ID  the  central  and  western  districts  of  Ireland,  in  the 
year    i849,    are   almost   incalculable.     In   that   year 
the  horrors  of  the  great  famine  were  at  their  height, 
and  deaths  by  starvation  were  frequent  in  the  more 
remote  districts  about  to  be  traversed  by  the  railway. 
The  ^gantic  project  of  arterial  drainage,  in  connexion 
with  inland  navigation,  was  then  being    carried  out 
under   the  auspices  of  the  Commissioners  of  Public 
Works.     The  costly  weirs  and  gates  on  the  Shannon, 
through  which  a  vessel  never  passes,  and  the  cut-stone 
portals  of  the  capacious  locks  on  the  canal  between 
Loughs  Corrib  and  Mask,  in  which  a  drop  of  water 
cannot  be  retained  sufficient  to  float  a  punt,  testify  to 
the  reckless  expenditure  of  the  political  economists  of 
the  day,  who  persistently  refused  to  expend  the  public 
moneys  on  works  of  a  reproductive  character,  in  the 
fear  of  interfering  with  private  enterprise.  The  advance 
of  i!500,OUO  to  the  Midland  is  the  bright  exception  to 
the  mistaken  policy  of  the  Government  of  the  day;  and 
the  benefits  conferred  by  that  departure  from  frigid 
e^nomical  principles,  to  meet  and  countervail  an  unpre- 
cedented national  calamity,  ought    to  teach  modem 
politicians   the  propriety    of   sometimes  relaxing  the 
purse-strings  of  the  national  Treasury  to  relieve  excep- 
tional cases  of  necessity.     But  the  retrograde  movement 
of  the  Committee  on  this  Bill  (Sligo  and  Leitrim  Bill) 
is  pregnant  with  most  disastrous  results  if  followed  up 
by  the  Legislature;  and,  for  the  sake  of  the  country  at 
large,  it  is  to  be  hoped  that  the  Peers  who  spoke  against 
the  decision  of  the  Committee  will  persevere  in  their 
agitation  fur  a  Bill  regulating  the  manner  in  which 
such  guarantees  are  in  futuie  to  be  obtained,  and  recog- 
nizing their  validity  and  aSect  when  conceded.     In  the 
meantime  it  may  be  expedient  to  refer  to  the  simple 
mode  in  which  our  transatlantic  cousins  encourage  the 
construction  of  railways.    When  a  railway  is  about  to 
traverse  a  State,  it  obtains  a  charter,  empowering  it  to 
borrow  a  certain  amount  to  subsidize  its  stock.     By  a 
general  law  of  the  State  each  county  is  empowered  to 
subscribe  for  the  stock  of  the  company,  and  issue  its  bonds 
in  payment  of  its  subscription.     The  board  of  super- 
visors of  the  county,  who  discharge  the  duties  of  a  per- 
manent grand  jury,  convene  an  election  to  be  held  by 
the  ratepayers  of  the  district  or  county,  as  the  case  may 
'    require,  and  propose  to  subscribe  a  certain  amount 
towards  the  capital  stock  of  the  company,  provided  the 
railroad    should   be  constructed    in    accordance   with 
their  suggestions,  and  frequently  without  altering  the 
scheme  of  the  promoters.     The  railway  directors  then, 
within  a  certain  time,  give  notice  of  the  acceptance  or 
rejectiom  of  the  proposed  subscription,  and  on  receipt 
ot  this  reply,  the  board  of  supervisors  put  upon  record 
a  resolution  making  the  subscription  binding  on  the 
ratepayers,  and  direct  the  clerk  of  the  county  court, 
who  is  the  same  as  our  clerk  of  the  peace,  to  execute 
and  deliver  the  bonds  on  behalf  of  the  county.     For  the 
protection  of  the  interests  of  the  niteimyeni,  and   to 
secure  the  construction  of  the  line  in  accordance  with 
the  conditions  on  which  the  subscription  was  voted,  the 


resolution  sometimes  provides  that  the  bonds  shall  only 
be  issued  on  the  written  order  of  a  committee,  appointed 
by  the  ratepayers,  to  protect  the  interests  of  the  county, 
who  frequently  refuse  their  assent  until  the  company 
have  made  bona  fide  contracts  with  responsible  parties, 
for  the  construction  of  the  line,  according  to  the 
deposited  plans.  The  county  thus  becomes,  in  effect, 
a  subscriber  to  the  capital  stock  of  the  company.  It 
can  be  represented  by  a  public  officer  at  a  shareholders' 
meeting.  It  receives  certificates  to  the  extent  of  its 
shares,  which  are  transferable  at  the  price  of  the  day, 
and  it  can  levy  a  tax  off  the  ratepayers  to  pay  the 
interest  falling  due  on  its  bonds.  These  bonds,  with 
their  accompanying  coupons,  are  assignable  at  law,  and 
can  be  enforced  in  the  law  courts  against  the  subscrib- 
ing county  by  a  hona  fide  purchaser  for  value  {the 
Justices  of  Clarke  County  v.  the  Paris,  KeiUucky  Rieer, 
and  Winchester  Turnpike  Company ,  1 1  B.,  Monroe,  Ken- 
tucky Reports,  143),  and  such  purchaser  is  not  bound  to 
look  behind  the  bonds  to  see  if  the  necessary  conditions, 
precedents  as  to  votes,  resolutions,  authority,  &c.,  have 
been  complied  with  (Plagg  v.  the  City  of  Palmyra,  S3 
Mo.,  440,  down  to  Grand  Chute  v.  Winegar,  1 5  Wallace, 
355).  Thus  a  marketable  security  of  undoubted  valus 
is  available  at  once  for  raising  the  capital  of  the  com- 
pany. Each  county  becomes  its  own  fund-holder,  the 
progress  of  the  line  is  expedited,  and  simplicity  and 
economy  characterizes  the  whole  proceeding.  To  a 
poor  country  like  Ireland,  struggling  to  maintain  an 
expensive  system  of  railway  management,  that  is  lyin^ 
like  an  incubus  on  its  straitened  resources,  such  a  boon 
would  be  inestimable,  and  it  is  to  be  hoped  thdt  those 
who  are  taking  an  interest  in  the  question  will  avail 
themselves  of  this  opportunity  of  realizing  subscriptions, 
as  well  as  guarantees,  from  counties  about  to  be 
benefited  by  railway  extensions. 


THE  BRIGHT  CLAUSES  OF  THE  LAND  ACT 
AND  SIR  JOHN  GRAY'S  AMENDMENT. 

Wn  give  a  summary  of  Sir  John  Gray's  proposed 
Bill  amending  the  Land  Act,  and  which,  we  believe, 
is  under  the  consideration  of  the  Home  Rule  Members 
prior  to  its  introduction  into  the  House  of  Commons. 
A3  we  do  not  wish  to  trench  on  the  political  aspect  of 
any  measures  proposed  to  be  introduced  into  the  House, 
we  must  endeavour  to  abstain  from  any  comments  on 
the  propriety  or  otherwise  of  an  agitation  which  may 
tend  to  excite  vain  expectations  amongst  the  tenant- 
farmers,  considering  the  views  entertained  and  expressed 
by  the  party  at  present  in  power  as  to  the  policy  of  the 
Land  and  Church  Acts.  But  regarding  the  proposed 
measure  in  a  legal  point  of  view,  wecannot  help  enter- 
taining the  opinion  that  it  can  never  be  accepted  by  the 
Government  in  its  present  shape.  The  jurisdiction 
proposed  to  be  given  to  the  Landed  Estates  Court 
would  pro  taiUo  despoil  the  owner  of  his  property  in 
cases  where  he  would  be  the  petitioner  for  sale  of  an 
incumbered  estate,  and  no  scale  of  incumbrances  is 
suggested  as  justifying  the  usurpation  by  the  Court  of 
such  unprecedented  powers  in  the  case  of  an  incumbered 
property  about  to  be  sold  for  payment  of  creditors. 
We  can  scarcely  consider  it  constitutional  to  vest  in  any 
court  the  power  to  make  such  sweeping  alterations  in 
the  status  of  the  tenancies  as  to  change  yearly  tenures 
into  fee-farms  and  long  terms  exceeding  sixty  years 
duration.  We  cannot  anticipate  the  effect  of  such  a 
metamorphosis  on  the  price  a  purchaser  would  be  inclined 
to  give  for  an  estate  over  which  he  would  have  only  the 
control  of  a  rent-charge  instead  of  that  of  an  ordinary 
[jruprletor.  It  is  possible  that  such  a  conversion  of  the 
property  might  not  have  a  deterrent  effect,  but  we  can 


Digitized  by 


Google 


1874] 


AND  SOLICITORS'  JOURNAL. 


235 


scarcely  be  so  sanguine  as  to  sappoae  a  property  would 
bring  the  same  price  in  the  market  in  cases  where  tenants 
from  ^-ear  to  year  would  be  suddenly  elevated  into  quati 
fvopnetors  with  funds  advanced  by  the  Government, 
subject  to  a  large  payment  of  interest  on  the  advances 
in  priority  to  the  reserved  rent  thenceforth  payable  to 
the  purchaser. 


THE  IRISH  JXTDICATUKE  ASV  APPEAL  BILL. 

Tbe  LoBO  Chahckllob  in  movintr  this  measure  in  the 
HoDse  of  Lords,  on  Thursday,  said  My  lurdR,  I  don't  think 
any  apology  will  be  required  of  me  when  I  ask  your  earnest 
attention  for  a  short  time  to  some  subjects  which  are  con- 
nected with  the  adminiatration  of  the  law  in  this  Empire, 
and  which,  as  connected  with  that  administration,  are  of  the 
greatest  importance.  My  lords,  I  refer  to  the  present 
tyttem  of  judicature  in  Scotland  and  the  present  system  of 
judicature  in  Ireland,  and  to  the  arrangement  which  was 
made  by  Parliament  laat  year  with  re^ird  to  appeals — to 
the  question  how  far  appeals  from  Ireland  and  Scotland 
should  be  connected  with  that  legislation. 

Your  lordships  are  aware  that  the  system  of  law  is  the 
■ame  in  Ireland  us  in  Eogland  ;  and  as  the  system  is  the 
same,  so  also  in  substance  is  the  arraogemeut  if  the  courts 
of  judicature  the  same  as  that  which  exists  in  England. 
Tltere  are  in  Ireland,  as  in  England,  Courts  of  Equity  and 
Courts  of  Common  Law.  There  are  three  Courts  of  Com- 
mon Law — the  Queen's  Bench,  the  Common  Fleas,  and  the 
Kxcheqner.  Then,  in  Chaooery  there  are  the  Lord  Chan- 
cellor, the  Master  of  the  Rolls,  and  the  Yice-Chsncellora 
There  ia  a  Judge  of  Admiralty,  there  is  a  Judge  of  Probate, 
there  ia  the  Landed  Estates'  Court,  in  which  there  may  be 
two  Judges,  though  at  present  there  i.«  only  one  ;  and  there 
is  the  Court  of  Bankruptcy,  with  two  Judges.  My  lords, 
following  the  example  set  with  regard  to  England  last  year, 
I  propose  to  blend  tbe  whole  of  those  Courts  in  one  Supreme 
Court— one  High  Court — for  Irrland,  in  every  brnnch  of 
which  all  the  jurisdiction  now  exercised  in  all  the  Courts 
•ball  be  exercisable.  I  propose  that  to  the  extent  it  was 
done  in  the  case  of  England  last  year,  law  and  equity  should 
be  aasimilatad  in  Ireland ;  and  I  propose  tha^  as  in  the 
caae  of  England,  the  divisional  names  should  be  retained. 
I  propose  thatjthe  Landed  Estates'  Court  should  be  attached 
to  the  Court  of  Chanoeiy  division  of  the  High  Court, 
carrying  with  it  all  the  powers  it  now  possesses.  My  lords, 
in  Ireland  we  propose  to  maintain  what  now  exists  there — 
an  intermediate  Court  of  Appeal.  The  system  of  inter- 
mediate appeal  in  Ireland  is  this — there  is  an  appeal  from 
the  Lord  CSianoellor,  mtting  alone,  to  the  Lord  Chancellor 
sitting  with  the  l<onl  Justice  of  Appeal — an  appeal  to  a 
Court  of  two  members.  From  the  Common  Law  Courts  an 
^peal  lira  to  the  Exchequer  Chamber — that  is,  sn  appeal 
fiom  the  Judges  of  one  of  the  Common  Law  Courts  to  the 
Judges  of  the  other  two.  I  cannot  think  that  either  of 
•  tboae  modes  of  appeal  is  satisfactory.  With  regard  to 
the  appeal  in  Equity,  in  coming  to  a  Court  which 
consists  of  only  two  members  you  always  risk  that 
the  appeal  will  altogether  fail ;  and  wiUi  regard  to 
the  Court  of  Exchequer  Chamber,  that  tribunal  in  Ireland 
is  open  to  the  same  objection  urged  with  such  force 
against  the  Exchequer  Chamber  in  England — that  it  is 
'fiootuating  in  its  composition  and  uncertain  as  to  its  time 
of  sitting.  Then  it  is  a  Court  in  which  a  set  of  primary 
Judgea  ait  in  appeal  on  another  set  of  primary  Judgen,  who 
again  sit  in  appeal  on  the  first.  What  I  am  anxious  to  do, 
and  what  I  ask  your  lordships  to  assist  in  doing,  is  to  create 
a  strong,  simple,  and  firm  Court  of  Appeal  for  all  cases 
coming  from  the  various  primary  Courts.  The  mode 
in  which  I  propose  that  should  be  done  is  this — ^To  have  a 
Court  of  Appeal,  consisting  of  the  Lord  Chancellor,  the 
lord  Justice  of  Appeal,  and  a  second  Lord  Justice  of  Ap- 
peal, making  three  Judges  of  regular  attendance,  and  to 
bavs^  in  ad^tinn,  as  tx-officio  members,  the  heads  of  the 
three  Common  Law  Courts.  I  propose  that  the  Court  of 
Appeal  aboald  never  consist  of  fewer  than  three  mem- 
bers a*  •  quorum  ;  and  that  to  it  should  go  all 
that  may  have  been  decided  in  any  divimon  of  the 


New  High  Court  of  Jndicattuv,  and  that  there  should  also 
go  to  it  cases  of  criminal  appeal,  with  this  q  naiification,  that 
hi  such  cases,  in  addition  to  the  Judges  of  Appeal,  two  at 
least  of  the  Chiefa  of  the  Common  Law  Courts  should  sit. 
We  propose,  also,  that  to  this  Appeal  Court  should  go  all 
appesls  in  land  cases  which  at  present  go  to  a  fluctuating 
and  uncertain  body  of  Judges.  I  have  nothing  more  to  say 
with  r^pard  to  the  Court  of  Appeal,  except  that  the  Lord 
Chancellor  and  Lords  Justices,  if  their  time  should  not  be 
fully  occupied  by  appeals,  shnuld  be  qualified  to  lighten  soma 
of  the  original  business  in  the  Court  of  Chancery  by  taking 
some  of  that  business.  I  shall  now  refer  to  the  number  of 
the  Common  Law  Judges  in  Ireland.  Of  these  there  are 
12 — four  in  each  Court — the  chief  and  three  puisne  Judges. 
There  are  in  Ireland  six  circuits,  and  two  Judges  go  each 
circuit.  Two  Judges  have  also  to  attend  the  sittings  of  the 
Criminal  Court  for  the  city  and  county  of  Dublin.  We 
prupose  to  take  advantage  of  the  blending  and  amalgama- 
tion of  all  the  Courts  fur  doing  that  which  was  dune  in 
England  la>t  year — for  dispensincf  in  future  appointments 
wilJi  some  of  the  judicial  staff.  In  this  country  your  lord- 
ships and  the  other  House  of  Parliament  were  able  to 
reduce  the  number  of  the  Common  Law  Judges  by  three. 
We  propose  under  the  new  arrangements  in  Ireland  to  have 
in  future  five  Circuits  in  place  of  six,  and  divide  the  Assize 
business  among  the  five,  and  to  require  the  attendance  of 
only  one  Judge  instead  of  two  to  preside  at  the  criminal 
sittings  in  Dublin.  We  propose  to  leave  in  the  division  of 
the  Court  of  Queen's  Bench,  where  the  business  is  somewhat 
heavier,  because  of  Crown  cases,  the  Four  Judges ;  but  to 
take  one  Judge  each  from  the  Court  of  Common  Plens  and 
the  Exchequer.  Ab  the  transfer  of  the  Judge  of  the 
Landed  Estates  Court  to  the  Chancery  Division  of  the 
High  Court  will  get  rid  of  some  complicated  business  in  the 
two  Courts  as  they  exist  now,  we  propose  that  the  Judge 
who  at  present  so  ably  conducts  the  business  of  the  Landed 
Estates  Court  should  take  it  in  the  Chancery  division,  and 
that  no  second  Judge  should  be  appointed  to  that  Court. 
We  propose  that  on  the  death  or  the  resignation  of  the 
present  Judge  of  Admiralty,  no  new  appointment  to  that 
office  should  be  made,  but  the  business  of  his  Court  be 
transacted  by  the  Common  Pleas  division  of  the  High  Court. 
We  propose  after  the  tenure  of  oiiice  of  tlie  present  bolder  to 
dispense  with  an  expensive  office,  and  one  to  which  a 
considerable  staff  is  attached,  the  office  of  Receiver  Master, 
and  also  to  dispense  with  the  double  office  of  Accountant- 
General  and  Notice  Officer  of  the  Landed  Estates  Court 
and  the  Court  of  Chancery.  On  the  other  hand,  we  propose 
to  make  an  addition  to  the  judicial  staff  by  the  appointment 
of  another  Lord  Justice  of  Appeal.  I  should  state  to  your 
lordships  also,  though  this  is  rather  a  financial  question  for 
the  other  House,  that,  inasmuch  as  the  puisne  Judges  in 
Ireland  at  present  receive  a  salary  of  £4,000  Irish,  or  about 
£3,700  British,  and  the  Master  of  the  Rolls  and  the  Vice- 
Chancellor  receive  £4,000  British,  we  propose  by  way  of 
remunerating  them  for  the  addition  to  their  duties  to 
increase  the  salaries  of  the  puisne  Judges  to  £4,000  British. 
I  believe  that  even  after  this  increase  has  been  set  against 
the  reduction,  the  saving  will  be  about  £1 4,000 ;  but  I 
commend  the  proposal  to  your  lordships  not  on  that  ground. 
We  propose  that  the  measure  effecting  these  objects  should 
'come  into  operation  on  the  1st  of  January  in  next  year, 
and  that  disposes  of  all  I  have  to  trouble  your  lordships 
with  on  the  subject  of  judicature  inside  of  Ireland. 

Your  lordships  will  remember  that  what  Parliament  did 
by  the  measure  of  laxt  vear  was  to  provide  that  all  appeals 
from  the  Courts  in  England,  and  that  all  appeals  at  present 
heard  by  the  JudiciiJ  Committee  of  the  Privy  Council, 
whether  ecclesiastical  appeals  or  other  appeals,  should  be 
heard,  if  Her  Majesty  thought  fit,  by  the  Appellate  Tri- 
bunal created  by  the  Act  of  last  year.  The  Legislature 
having  prevented  any  further  appeals  in  these  cases  either 
to  the  Judicial  Committee  of  the  Privy  Council  or  to  your 
lordships'  House,  the  question  now  remains — What  shall  be 
done  with  regard  to  appeals  from  Scotland  and  from  Ireland  t 
I  should  observe  that  recently  there  has  been  a  certun 
amount  of  discussion  and  controversy  as  to  the  feeling  of 
the  people  uf  Scotland  and  of  Ireland  on  the  subject.  I  do 
not  know  that  anything  has  occurred  which  could  enable  us 
to  say  certainly  what  is  the  feeUng  of  those  countries  at 
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large.  But  I  tbink  we  have  had  considerable  indication  of 
the  feeling  of  the  professional  people  in  Scotland  and  Ireland 
on  the  subject,  and,  so  far  as  I  can  gather  it,  the  professional 
feeling  in  t^cotland  has  been,  and  is  at  this  time,  that  of 
contentment  with  the  mode  in  wbich  the  jurisdiction  of  this 
House  has  been  exercised.  The  professional  classes  in  Soot- 
land  would  be  well  satisfied  if  appeals  from  Scotland  con- 
tinued to  be  made  to  your  lordships'  Mouse.  But  1  think 
that,  at  the  same  time,  they  have  indicated  that,  assuming 
that  the  jurisdiction  of  thin  House  will  be  no  lunger  exercised 
with  regard  to  English  appeals,  they  would  prefer  Scotch 
appeals  being  disposed  of  by  the  same  tnlmnal  as  disposed 
of  English  appeals.  An  official  communication  was  made 
last  year  to  the  Chief  Secretary  fur  Ireland,  in  the  month 
of  June,  on  behalf  of  the  Judges  of  Ireland  who  assembled 
at  the  time  to  take  into  consideration  the  Supreme  Court 
of  Judicature  Bill.  From  that  conuuuuicatiun  it  appears 
that  the  Irish  Judges  unanimously  resolved — - 

"  That  it  is  of  essential  importance  to  the  adminisiation 
of  the  law  that  there  should  be  preserved  a  right  of  final 
appeal  from  the  decisions  of  the  Courts  in  Ireland  to  the 
same  tribunal  as  that  to  which  the  tight  of  final  appeal 
shall  lie  from  the  like  decisions  of  the  Courts  in  England," 
I  will  not  trouble  your  lordships  more  particulaily  with 
that  resolution,  for  this  reason — I  have  this  morning  had 
a  communication  with  one  of  the  learned  Judges  in  Ireland, 
who,  I  understand,  was  referred  to  in  another  place  as 
entertaining  a  different  opinion,  and  as  having  suggested 
that  a  different  opinion  was  entertained  in  Ireland  by  the 
Judges  generally ;  and  be  has  begged  me  to  state  that 
the  Judicial  Bench  in  Ireland  adhere  to  the  resolution  that 
I  have  just  read— that  whatever  opinion  they  might  enter- 
tain in  favour  of  continuing  appeals  to  this  House,  now 
that  English  appeals  will  cease  to  be  made  to  this  House 
they  think  it  is  expedient  that  Irish  appeals  should  go  to 
the  same  tribunal  as  the  English  appeals.  Now,  I  may 
say  at  once  that  it  is  upon  this  principle  that  Her  Majesty's 
Government  propose  to  act.  They  propose  to  supplement 
the  measure  of  last  year  by  provisions  which  will  carry  to 
the  same  tribunal  Scotch  and  Irish  appeals,  and  they  pro- 
pose to  constitute  that  tribunal  as  an  Imperial  Court  of 
AppeaL  At  once  arises  a  question  which  I  have  no  doubt 
your  lordships  will  put  to  nie — If  the  Court  created  by  the 
legislation  of  last  year  is  to  become  an  Imperial  Court  of 
Appeal,  what  alteration  is  it  proposed  should  be  made  in  the 
constitution  of  thu  Court  and  in  the  qualification  and  quality 
of  the  Judges  1  Now,  let  ma  remind  your  lordabips  what 
the  composition  of  the  Court  of  Appeal  is  under  the  Act  of 
1873.  There  are  nine  ordinary  Judges  of  the  Court  of 
Appeal — that  is  to  say,  the  two  present  Lords  Justices,  four 
niembeis  of  the  Judicial  Committee  of  the  Privy  Council, 
and  three  other  ordinary  members  to  be  appointed,  but  who 
have  not  yet  been,  appointed,  as  membem  of  the  Coart  of 
Appeal.  Then  there  are  five  exofficio  niembets — the  Lord 
Chancellor,  the  Chief  Justice  of  the  Queen's  Bench,  the 
Chief  Justice  of  the  Common  Fleas,  the  Chief  Baron  of  the 
Exchequer,  and  the  Master  of  the  Eolls— 14  in  all.  In 
addition  to  that  there  are  what  are  termed  additional 
members  of  this  Court  of  Appeal — that  is  to  say,  any 
person  who  has  served  in  tlie  office  of  Lord  Chan- 
cellor in  England,  or  in  the  office  of  Lord  Justice  Clerk 
in  Scotland,  or  in  the  office  of  Lord  Chancellor  in 
Iivland,  or  in  the  office  of  Chief  Justice  of  any 
of  the  three  Presidencies  in  India.  They  who  have 
served  in  those  offices  and  who  will  express  in  writing 
their  willingness  to  serve  in  the  Court  of  Appeal, 
may  be  appoinetd  by  the  Crown  to  serve  as  additional 
Judges.  It  is,  of  course,  impostdble  for  me  to  say  how 
many  might  be  found  with  the  neceHsary  qualification  and 
willing  to  give  the  requisite  amount  of  what  I  may  term 
voluntary  service  ;  but  to  speak  of  probabilities  with  safety, 
I  will  assume  that  two  or  tiiree  could  generally  be  secured 
to  give  attendance  upon  the  Appellate  Court  That  being 
80,  your  lordships  will  observe  that  we  have  nine  ordinary 
members,  five  exofficio  members,  and  other  two  or  three 
of  these  voluntary  or  additional  members.  In  that  way 
you  will  have  the  Appellate  Court  composed  of  Ifi  or  17 
Judges.  Now,  I  may  here  state  to  your  lordsiiips  as  a 
matter  of  some  interest  the  amount  of  business  which  we 
may  suppose  will  require  to  be  done,  including  Scotch  and 


Irish  appeals,  I  have  taken  as  a  test  the  number  of  appeals 
which  have  come  before  your  lordships  during  the  last  five 
years,  and  I  find  that  the  average  number  in  the  year  is  54, 
of  which  27  come  from  England,  22  from  Scotland,  and 
only  five  from  Ireland.  It  will  be  remarked  that  the 
appellate  business  from  Ireland,  at  all  events^  is  not  very 
heavy.  Now,  the  question  naturally  arises^  are  we  to  have 
any  ex-offido  members  of  the  Court  of  Appeal  ii«m  Scotland 
and  from  Ireland — that  is  to  say,  are  we  to  have  any  of  the 
Judges,  at  the  time  actually  in  oGSoe  in  Scotland  or  Ireland, 
attending  the  Appellate  Court  in  this  country  !  The  con- 
clusion at  wbich  Her  Majesty's  Uoverument  has  arrived  is 
that  it  would  not  be  desirable  or  expedient  to  have  any 
ex-officio  members  of  that  kind,  and  this  is  not  from  any 
want  of  appreciation  of  the  value  of  services  of  those  eminent 
men,  but  for  a  very  different  reason.  Your  lordships  will 
observe  from  what  I  have  said  that  the  Judges  in  Scotland 
are  at  present  fully  occupied  either  as  primary  Judges  or  as 
fulfilling  the  duties  of  tbu  intermediate  Court  of  Appeal 
in  that  country.  And  the  same  remark  applies  to  Ireland. 
Your  lordships,  therefore,  will  see  that  the  precedent  set 
in  England  by  taking  certain  existing  Judges  and  making 
them  ex-officio  members  of  the  Court  of  Appeal  is  entirely 
inapplicable  to  the  case  of  Scotland  or  Ireland,  because 
in  England  there  is  no  intermediate  appeal,  and  the 
Judges  are^  therefore,  able  to  give  a  certain  amount 
of  their  time  to  the  business  of  the  Appellate  Court. 
Moreover,  it  would  be  in  the  highest  degree  inconvenient 
to  have  Judges  coming  from  Scotland  or  Ireland  for  one 
or  two  days  to  take  part  in  proceedings  here,  which  would 
hHVe  to  be  interrupted,  and  on  subsequent  days  resumed, 
and  the  whole  arrangements  in  regard  to  which  would  be 
impeded  if  they  were  made  to  depend  on  the  arrival  of 
Judges  occupied  elsewhere.  We  have,  therefore,  as  regards 
the  ex-officio  Judges,  no  alteration  to  propose  in  the  com- 
position of  the  Appellate  Court  as  settled  last  year.  Now 
arises  the  question  what  alteration  should  be  made  in  the 
qualification  of  those  who  are  to  be  appointed  Judges  of 
the  Court  of  Appeal.  Y  our  lordships  may  remember  that 
last  year  when  it  was  proposed  to  tranider  the  appeals  from 
Scotland  and  Ireland  to  this  Court,  the  further  provision 
was  suggested  that  of  the  ordinary  Judges  of  the  Court  one 
should  necessarily  be  chosen  from  the  Bar  or  Bench  of 
Scotland,  and  one  necessarily  from  the  Bar  or  Bench  of 
Ireland.  I  think  there  are  very  grave  objections  to  a  pro- 
vision of  that  kind.  In  the  first  place,  if  you  lay  down  the 
hard  and  unyielding  rule  that  you  must  always  make  a 
selection  in  Scotland  or  Ireland  for  a  particular  vacancy,  it 
ceases  to  be  in  your  power  to  consider  whether  it  is  possible 
at  the  time  to  find  a  suitable  man  in  the  ooontry  where  the 
choice  has  to  be  made.  No  doubt  at  times  there  may  be 
persons  extremely  eligible,  but  it  might  happen  at  other 
times  that  no  eligible  person  could  be  found.  There  is 
another  very  strong  objection  to  the  clause.  If  you  lay 
down  the  rule  that  the  Appellate  Court  cannot  be  properly 
constituted  unless  there  is  a  member  from  Scotland  and 
one  from  Ireland,  it  will  at  once  be  said  that  the  rule  is 
intended  to  indicate  an  intention  that  Irish  business  must 
be  heard  by  the  Irish  member  and  others,  and  Scutch 
business  by  the  Scotch  member  and  others.  In  fact,  we 
should  have  logically  to  make  a  provision  to  that  effect,  and 
tliis  would,  of  course,  put  an  end  to  the  idea  of  one  general 
imperial  Court  of  Appeal,  homogeneous  in  its  composition, 
and  with  no  difference  whatever  in  the  capacity  of  its  mem- 
bers. We  tbink  it  would  be  more  satiafactory  to  the  king- 
dom at  large  to  give  a  much  more  extensive  area  of  choice 
to  those  who  have  the  responsibility  of  appointing  the 
ordinary  Judges  of  the  Court  of  Appeal.  We  propose 
that,  without  exception,  all  the  ordinary  Judges  may  be 
selected  from  the  Bar  or  Bench  of  England,  Scotland,  or 
Ireland.  We  propose  to  make  no  distinction,  but  to  leave 
it  t»  those  with  whom  the  choice  rests  to  appoint  the  best 
man  tliey  can  get  at  the  time,  and  probably  this  arrange- 
ment will  be  regarded  as  one  which  is  like  y  to  work  effica- 
ciously for  the  good  of  every  one.  I  have  no  doubt  that 
a  great  advantage  will  be  derived  firom  bringing  together  on 
the  Bunch  of  the  Court  men  who  have  been  trained  at  the 
different  Bars  of  England,  Scotland,  and  Ireland.  Now, 
having,  in  this  way,  stated  the  only  alterations  we  pro- 
pose to  make  in  the  composition  of  the  Court  and  the 
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qiuUfication  of  its  members,  I  have  to  aek  your  lord- 
ships to  approach  the  subject  which  naturally  presents 
itaelf  next,  and  which  is  by  no  means  the  least  important 
of  all.  Having  gotyoar  Cnnrt  of  Appeal  in  this  way,  how 
do  you  mean  to  use  it !  What  provisions  do  you  mean  to 
maLe  as  to  the  manner  in  which  appeals  are  to  be  heard 
before  itt  I  most  remind  your  Lordships  that,  under 
the  l^slation  of  last  year,  there  are  no  arrangements  of 
that  nature  beyond  this,  that  it  is  provided  that  the  mem- 
ber* of  the  Appellate  Court — ^who,  as  I  mentioned  to  your 
Lordships,  may  be  16  or  17  in  number— may  sit  in  any 
number  of  divisions  with  this  qualification,  that  there  must 
not  be  less  than  three  Judges  m  any  division.  The  conse- 
qoenoe  is  that  you  may  have  three  or  even  four  divisions, 
with  three  members  in  each,  all  sitting  at  the  same  time 
and  discharging  all  the  ordinary  functions  of  a  Court  of 
Ultimjite  App«d.  Now,  I  mention  this  not  in  the  slightest 
dt^gree  to  express  surprise  at  the  legislation  of  Inst  year. 
When  we  remember  the  magnitude  of  the  work  which  was 
then  undertaken  and  the  novelty  of  the  provisions  that  were 
proposed,  I  think  that,  instead  of  wondering  that  the  work 
waa  not  then  once  and  for  all  completed,  it  would  be  mu<^ 
more  natoral  for  us  to  be  surprised  if  supplemental  leginla- 
tion  on  the  subject  were  found  to  be  unnecessary.  Whatever 
difficulties  may  have  to  be  met  in  connexion  with  the  Act 
of  last  year,  I  believe  that  on  account  of  the  immense  area 
of  legii  arrangements  with  which  it  dealt  and  the  manner  in 
which  it  treiUed  the  constitutions  of  our  Courts— constitu- 
tiooB  which  had  taken  deep  rirat  in  all  our  traditions  and 
practioea — it  will  take  rauk  in  future  times  among  the  legis- 
lative works  that  are  regarded  as  of  the  greatest  magnitude 
and  importance.  But  it  is  for  ua  now  t<>  consider  whether 
>ome  further  provisions  aie  not  required  with  •  view  to  an 
fffirawnt  working  of  the  system  of  ultimate  appeal.  I 
certainly  objected  last  year,  and  so  did  others,  to  the 
anaogementa  laid  down  by  the  Act,  It  appeared  to  me 
and  to  many  others  that  the  arrangements  with  regard  to  the 
ultimate  Cooit  of  Appeal  were  anomalous  in  this  respect, 
that  thej  abolished  any  intermediate  appeal  for  England, 
while  an  intermediate  i^peal  would  remain  for  Scotland 
and  Ireland,  and  for  all  the  Colonies,  and  also  in  ecclesias- 
tical cases.  The  only  case  in  which  there  would  be  no  inter- 
mediate appeal  would  therefore  be  the  cases  from  England. 
That  appeued  to  me  to  be  a  very  considerable  anomaly,  and, 
in  addition,  it  certainly  did  seem  to  me  there  would  be  a 
very  great  danger  of  two  or  three  Courts  of  Ultimate 
and  Final  Appeal  sitting  at  the  same  time^  and  perhaps 
differing  in  the  conclusions  at  which  they  arrived.  It 
appears  to  me,  also,  that  this  consequence  may  possibly 
occur,  f  on  may  have  an  appeal  involving  property  of 
great  magnitude  brought  to  a  division  of  this  ultimate 
Court  of  Appeal  from  the  decision  of  one  Judge,  or  it  may 
be  •  court  in  which  there  were  three  Judges,  and  you  may 
have  the  three  members  of  the  Appellate  Court  divided 
npon  it— two  against  on&  Now,  uie  decision  of  the  case 
would  of  oonise  rest  upon  the  opinion  of  the  two,  and  so 
yoa  might  have  two  Judges  in  the  last  resort  overruling  the 
opinion  of  three,  or  it  may  be  four,  other  Judges.  This,  I 
think,  wonld  be  a  very  great  evil  if  it  were  allowed  to  pass 
withoat  a  remedy,  and  I  would  oak  your  lordships  to  bear 
in  mind  what  are  the  real  advantages  of  an  ultimate  Court 
of  AppeaL  It  ia  •  great  mistake  to  suppose  that  its  main 
and  oiily  object  is  to  secure  the  best  possible  decision  that 
can  be  arrived  at  in  any  particular  line.  That,  no  doubt, 
!■  one  object,  but  it  is  by  no  means  the  only  or  even  the 
chief  object.  I  believe  one  of  the  great  objects  of  an 
ultimate  Court  of  Appeal  is  to  steady  and  settle  the  law  of 
the  ooontry.  I  believe  you  could  have  nothing  more  to  be 
dqirecated  or  deplored  than  a  system  of  app^,  which,  in 
place  of  settling  and  steadying  the  law  of  the  country, 
would,  by  a  oonSict  between  the  different  divisions  of  the 
Court  of  Final  Appeal,  unsteady  and  unsettle  the  law. 
One  of  the  objections  which  have  been  taken  by  many  to 
the  appellate  jurisdiction  which  has  hitherto  existed  in 
Fngl«i»H  was  that  this  House  and  the  Judicial  Committee 
of  the  Privy  Council  might  come  to  a  different  decision 
on  cases  involving  questions  of  English  law,  and  that 
varying  opinions  on  those  questions  might  be  pronounced 
tn  thaw  two  final  Courts  of  Appeal.  There  was,  of  course, 
the  posaifaility   of   tack  a  difference   arising  in  theory,  if 


not  in  practice,  but  when  we  take  the  cose  of  an  Ap- 
pellate Tribunal  divided  into  two  or  three  sections  the  dif  • 
nculty,  of  course,  becomes  greater.  By  a  alight  departure 
among  the  different  divisions  from  one  settled  principle  of 
law,  you  might  by  degrees  get  up  such  a  division  as  would 
unsettle  the  law  altogether.  These  being  the  difficulties  of 
the  case,  which  I  do  not  desire  to  dwell  on  at  this  stage,  the 
question  is  how  are  they  to  be  remedied!  I  mast  remind 
your  lordships  of  the  materials  which  we  have  for  a  final 
Court  of  AppeaL  Nine  ordinary  Judges,  the  Lord  Chan- 
cellor and  four  other  ex-offinin  Judges,  and  probably  two  or 
three  additional  or  voluntary  Judges.  Well,  we  propose  that 
there  should  be  a  first  divitdon  of  this  Court  of  Appeal  sitting 
with  not  less  than  five  members  to  constitute  a  quorum. 
We  propose,  as  to  the  composition  of  that  first  division, 
that  three  of  the  ordinary  members  of  the  Court  of  Appeid 
should  be  nominated  to  it  by  the  Crown  triennally.  We 
propose  that  the  Lord  Chancellor,  the  Lord  Chief  Justice  of 
the  Queen's  Bench,  and  the  master  of  the  Rolls  should  be 
ex-qfficio  members  of  the  First  Division,  and  we  propone  that 
two  of  the  additional  or  voluntary  members  of  the  Court 
of  Appeal  should  be  nominated  to  that  Firsst  Division,  and 
nominated  also  for  a  period  of  three  years.  In  that  way, 
yonr  lordships  will  perceive,  you  will  have  three  ordinary 
and  three  ex-offido  members  and  two  additional  members, 
eight  in  all,  who  are  to  sit  with  a  quorum  of  not  less  than 
five.  We  propose  that  to  this  First  Division  should  be  as- 
signed the  hearing  and  dedrion  of  aU  Scotch  and  Irish 
appeals,  including  those  which  may  have  been  heard  in  a 
Court  of  intermediate  appeal  in  these  respective  countries. 
We  propose  to  assign  to  this  First  Division,  also,  for  hearing 
and  decision  all  ecclesiastical  appeals,  those  also  which 
may  have  been  heard  en  intermecUate  appeal.  We  propose 
that  the  remaining  members  of  the  Court  of  Appeal  should 
sit  in  one  or  two  divisions  of  not  less  than  three  each,  and 
that  whenever  in  any  of  the  cases  heard  before  either  of 
those  two  other  divisions  the  Judges  are  not  unanimous  in 
their  decision,  that  case  may,  if  the  parties  deairo  it,  be 
heard  before  the  First  Division.  In  that  way  there  wonld  be 
virtually  a  second  appeal  whenever  the  Judges  on  the  hear- 
ing of  the  first  appeal  were  not  unanimous.  We  propose, 
further,  thnt  to  the  First  Division  i>hall  also  be  sent,  in  the 
first  instance,  any  colonial  cases  which  are  considered  to  be 
peculiarly  important — cases  such  as  are  well  known  from 
time  to  time  at  the  Privy  Council  Office,  involving  ques- 
tions of  constitutional  law.  Of  course,  any  colonial  cases 
which  might  be  heard  by  either  of  the  other  divisions  may 
by  arrangement  come  also  before  the  First  Division.  I 
must  not  omit  to  say  that  the  23rd  Clause  in  the  Act  of  last 
year  provide<l  that  any  appeal  which  might  for  any  reason 
be  re-argued  might  be  so  argued  before  a  greater  number  of 
Judges  in  the  Court  of  Appeal.  I  do  not  think  that  pro- 
vision would  be  adequate  to  meet  the  necessities  of  the  case. 
It  is  obvious  that  if  you  have  two  Judges  deciding  against 
one,  the  one  Judge  would  probably  be  outvoted  by  the 
others  who  might  desire  th.it  there  should  be  a  re-hearing. 
We  propose,  therefore,  tu  give  an  absolute  right  to  the 
parties,  if  they  desire  it,  to  have  their  case  re-heard. 
These  arrangements,  should  your  lordships  think  fit  to 
adopt  them,  will,  I  believe,  have  the  effect — which  is,  after 
all,  the  great  object  of  a  Court  of  Appeal — of  steadying  and 
settling  the  law,  and  will  give  a  point  of  contact  between 
the  Second  and  Thiid  Divisions  of  the  Appellate  Court  and 
the  First  Division,  and  in  that  vray  X  think  we  shall  pre- 
serve the  inestimable  benefit  to  the  law  of  this  country — -an 
advantage  we  have  hitherto  possessed — of  having  one  ulti- 
mate Court  of  Appeal.  These  proposals  of  the  Government 
are  embraced  in  two  Bills,  which  I  am  about  to  lay  on  your 
lordships'  table — the  one  being  for  the  amendment  of  the 
Judicature  in  Ireland,  the  other  for  the  amendment  and 
extension  of  the  Judicature  Act  of  last  year.  I  will  only 
say  that  I  hope  these  Bills  will  be  in  the  hands  of  your 
lordships  on  Saturday,  and  that  I  propose  to  fix  the  second 
reading  for  next  Tuesday  week. 

Lord  SzLBOBNB  believed  there  would  be  no  cause  for 
serious  objection  to  the  enactments  proposed  by  the  Led 
Chancellor,  but  said  that  he  should  be  agreeably  surprised 
if  the  pecuniary  saving  to  the  public  should  be  so  great  at 
the  Lord  Chancellor  anticipated. 

Lord  0'H.AaA.v  concurred  in  the  piinoiple  of  the  BUI 


Digitized  by 


Google 


238 


THE  IRISH  LAW  TIMES 


[Ma?  9, 


some  of  the  details  of  which  would  require,  however,  grave 
oonsideration.  Miaatatementii  were  circulated  last  year  to 
the  effect  that  the  then  Government  contemplated  no 
intermediate  Conrt  of  Appeal  for  Ireland,  but  this  would 
have  been  a  denial  of  justice  to  bis  countrymen,  and  Irish 
appeals  were  sometimes  very  numerous,  though  they  had 
not  lately  been  so.  An  efBcient  intermediate  Coart  would 
have  plenty  of  bumness.  Both  the  Bench  and  the  Bar  of 
Ireland  would  have  preferred  the  retention  of  the  present 
jurisdiction,  but  the  former  unanimously  resolved  that  the 
Court  of  Ultimate  Appeal  for  England  should  be  extended 
to  Ireland,  though  the  great  majority  of  tliem  were  sorry 
to  part  with  a  tinie-honnured  tribunal,  the  abolition  of 
which  he  regarded  as  a  political  mistake.  With  respect  to 
the  question  of  representation  in  the  Final  Court  of  Appeal, 
he  thought  that  Ireland  and  Scotland  ought  to  be  repre- 
sented. Such  was  the  opinion  entertained  in  Ireland,  and 
on  such  a  matter  public  opinion  ought  not  to  be  disregarded. 

Lord  Bexman  expressed  his  regret  at  the  decision  which 
bad  been  arrived  at  by  the  Government  that  the  appellate 
jarisdiction  of  the  Mouse  of  Lords  should  be  surrendered. 

Lord  Rbdbsdale  expressed  his  extreme  regret  that  his 
noble  and  learn  ed  friend,  in  proposing  to  re-establish  the 
right  of  A  second  appeal,  had  not  also  proposed  that  the 
ultimate  appeal  ehonld  be  to  that  House.  As  the  Bill  now 
stood,  only  in  the  event  of  the  Judges  of  Appeal  having 
some  doubts  among  themselves  was  there  to  be  a  third 
hearing.  The  noble  and  learned  lord  on  the  woolsack  had 
now  brooght  in  a  Bill  which  differed  from  that  which  was 
brought  in  by  the  noble  and  learned  lord  opposite  (Lord 
Belbome),  but  at  the  same  time  he  did  not  determine  what 
cases  were  to  be  re-heard.  For  his  part,  he  could  see  no 
reason  why  the  appeals  from  Scotland  and  Ireland  should 
not  be  heiud  before  that  House. 


ME.  BUTTS  BILL  TO  AMENO  THE  LAND  LAWS 
OF  IRELAND. 

Mr.  ISiLAO  Butt,  on  Wednesday  last,  in  the  House  of 
Commons,  obtained  leave  to  brinj;  in  a  Bill  to  make  pro- 
visions for  more  effectually  securing  the  Ulster  Tenant 
Kight  and  to  amend  the  Landlord  and  Tenant  Act.  The 
Bill  has  three  objects — to  secure  the  Ulster  Tenant  Bight 
more  effectually,  to  extend  it  to  other  parts  of  Ireland,  and 
to  improve  in  various  points  the  working  of  the  Landlord 
and  Tenant  Act.  Mr.  Butt  prefaced  his  explanation  of  the 
provisions  by  a  long  historical  disquisition  on  the  origin  and 
nature  of  the  [Jlster  Tenant  Bight.  Under  the  first  bead 
the  Bill  provides  that  there  shall  be  no  restrictions  as  to  the 
price  nor  as  to  the  mode  of  sale  of  Tenant  Bight,  except 
where  it  exists  under  the  ancient  custom,  dating  fmm  at 
least  40  years  back ;  and  it  settles  a  dinputed  question  by 
providing  that,  except  where  the  ancient  custom  is  to  the 
contrary,  the  Tenant  Bight  shall  be  observed  at  the  end  of 
a  lease.  Under  the  second  head  the  Bill  proposes  that  the 
measure  of  compensation  for  eviction  in  other  parts  of  the 
country  shall  be  the  same  as  if  the  land  were  under  the 
protection  of  the  Ulster  Tenant  Bight.  The  third  part  of 
the  Bill  contains  nnmeroos  alterations  in  the  mode  of 
working  the  Land  Act,  of  which  the  principal  is  the  repeal 
of  the  clause  enabling  tenants  of  £60  holdings  to  contract 
themselves  out  of  the  Act. 

The  Attobnet-Gsnekal  for  Ireland,  in  assenting  to  the 
first  reading,  guarded  himself  against  being  supposed  to 
acqaisence  in  it  or  in  Mr.  Butt's  opinions. 


THE  GALWAY   election   PETITION   AND 
ME.  JUSTICE  LAWSON. 

Sir  CoLSAN  O'IjOohlen,  on  Thursday  last,  brought 
before  the  House  of  Commons  the  arrangement  made 
for  trying  the  Election  Petition  relating  to  the  Galway 
Borough,  before  Mr.  Justice  Lawsnn,  who,  besides  being 
an  Election  Judge,  was  one  of  the  Commissioners  of 
the  Great  Seal  in  Ireland.  This  combination  of  offices,  he 
insisted,  was  unconstitutional,  and  he  laid  it  down  that  no 
person  who  held  an  office  of  profit  or  honour  at  the  pleasure 
of  the  Crown  ought  to  try  the  right  to  a  seat  in  Parliament. 


With  many  protestations  that  he  did  not  intend  to  impugn 
Mr.  Justice  Lawson's  honour,  Sir  Colman  traced  the 
learned  Judge's  career,  and  the  success  with  which  he  had 
recommended  himself  to  both  parties.  He  concluded  by 
moving  a  resolution  in  condemnation  of  this  practice. 

The  Attubhet-Gsnebai.  for  Ibelawd  warmly  defended 
the  private  character  and  the  professional  eminence  of  Mr. 
Justice  Lawson,  and  pointed  oat  that  along  with  his  Judge- 
ship he  bad  been  a  Commissioner  of  the  Irish  Church  Tem- 
poralities for  the  last  fire  years,  though  no  exception  had 
been  taken  to  it  until  this  moment.  The  object  of  this 
motion,  he  hinted,  was  to  prejudice  the  minds  of  the  people 
of  Galway  against  him,  and  it  never  would  have  been  made 
if  the  conduct  of  Mr.  JuRtice  Lawson  at  the  Education 
Board  had  not  been  displeasing  to  the  party  to  which  Mr 
Colman  O'Loghlen  belonged.  In  England  it  was  always 
usual  that  a  Common  Law  Judge  should  be  a  Commis- 
sioner when  the  Great  Seal  was  put  into  commission,  and  Mr. 
Justice  Lawson  was  chosen  solely  from  his  pre-eminence  in 
Equity  when  at  the  Bar,  and  political  motives  had  no  con- 
nexion with  the  appointment.  As  to  his  selection  to  try 
this  particular  petition,  he  was  on  the  rota  to  try  it  accord- 
ing to  the  Statute,  and  he  could  not  avoid  it. 

Mr.  HsMBT  supported  the  motion,  and  Mr.  Sullivan  also 
spoke  in  favour  of  it,  descanting  on  the  inagur  ot  enoonr- 
aging  Irish  J  udges  to  look  to  the  Crown  for  nvonr. 

Sir  H.  James  sympathized  with  the  abstract  sentiment 
of  the  motion,  but  pointed  out  to  those  who  supported  it 
that  they  should  be  careful  to  put  themselves  beyond  the 
suspicion  of  making  a  covert  attack  on  Mr.  Justice  Lawson. 
If  there  bad  been  any  breach  of  the  Constitution  it  was 
committed  when  Mr.  Justice  Lawson  was  appointed  a 
Church  Commissioner  by  the  late  Parliament.  He  pointed 
out  that  in  this  country  Baron  Bramwell  had  acted  as 
Election  Judge  while  he  held  an  office  as  Judicature  Com- 
missioner at  the  pleasure  of  the  Crown.  He  advised  the 
withdrawal  of  the  motion. 

The  Solioitob-Gehebal  argued  that  there  was  no  law, 
written  or  unwritten,  to  prevent  an  Election  Judge  holding 
an  office  of  profit  or  honour  under  the  Crown,  and  if  the 
objection  were  pushed  to  its  logical  extent  it  would  apply 
to  all  the  Judges  equally.  He  denied,  too,  that  it  was 
expedient  to  establish  any  such  diKability. 

Mr.  Plunxett  earnestly  urged  the  House  not  to  permit 
the  motion  to  be  withdrawn,  and  after  a  few  observations 
from  Captain  Nolan,  the  motion  was  negatived  withont  a 
division. 


THE  BBIGHT  CLAUSES  OP  THE  LAND  ACT. 

(land  box  XNTBODUOED  BT  bib  JOHN  OBAT.) 

The  Bill  introduced  by  Sir  John  Gray  for  the  amendment 
of  the  Bright  Clauses  of  the  Land  Act,  is  an  unpretending 
one  in  its  demensions,  but  its  operation  would  be  very 
important  to  the  tenantry  and  their  landlords. 

The  2nd  Clanse  proposes  to  restore  the  amount  which  the  ' 
Commissioners  may  advance  for  the  purchase  of  tenants' 
holdings  to  tkree-tonrtixa.    They  can  now  advance  only  two- 
thirds. 

The  Srd  Clause  enables  the  commission  of  the  landlord 
and  tenant  to  agree  to  give  a  long  lease  on  &fint,  to  advance 
three-fourths  of  the  fine  for  the  lease  in  the  same  way  as  they 
would  if  the  land  were  sold  in/ee.  The  object  of  the  clauHs 
is  plainly  to  meet  the  objections  of  landlords  to  sell  patches 
in  fee,  and  so  stud  their  estates  with  little  estates,  placed  at 
random  over  a  large  area,  which  has  hitherto  pntctioally 
impeded  all  salrs  by  landlords  to  tenants.  The  portion  of 
the  bill  which  seems  most  likely  to  be  operative  of  good  on 
a  large  scale  is  that  which  enablt«  the  Landed  Estates  Court 
to  give  leases  to  all  tenants  of  lands  about  to  be  sold  in  the 
court,  and  thus  give  the  tenant  an  assurance  that  the  sale 
of  a  large  estate  does  not  mean  the  eviction  of  the  bulk  of 
the  tenant-holders  thereof.  Four  or  five  clauses  are 
directed  to  this  purpose,  and  by  them  the  court  can  give  a 
long  Icasie  on  a  fine,  and,  in  extending  the  fine,  give  the 
tenant  credit  as  against  the  amount  for  all  claims  the  tenant 
couldestablishif  "disturbed"  undertheoriginalact.    These 
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nUnnwi  contain  an  important  principle,  and,  aa  they  are  not 
lon^  we  print  than  in  fall : — 

5.  Hie  jodgee  of  the  Landed  Estate*  Conit  may  in  all 
easea  in  whic£  land  in  the  ocoupation  of  a  tenant  ia  about 
being  sold,  and  in  which  they  are  satisfied  that  no  injury 
can  result  to  the  interests  of  the  creditors,  or  to  the  person 
bimeficially  interested  in  the  som  that  may  remain  after  the 
payment  of  all  incumbrances,  grant  a  lease  of  his  holding  to 
the  tenant  for  a  term  of  sixty  years,  at  a  reserved  rent,  not 
being  less  than  the  rent  existing  at  the  time. 

6.  If  the  tenant  of  an  agricultund  holding,  part  of  an 
•Mate  about  to  be  offered  for  sale  in  the  Landed  Estates 
Goort,  make  application  to  the  judges  of  the  court  in  the 
prescribed  form,  stating  his  willingness  to  pay,  by  way  of 
fine  or  premium  for  a  grant  in  fee-fiurm,  a  lease'  for  lives 
wmewable,  or  a  lease  for  a  period  fixed,  not  being  leas  than 
■ix^  yean,  at  such  reoerred  rent  as  may  be  agreed  upon 
between  the  onurt  and  the  tenaut,  and  if  the  court  and  the 
tenant  agree  upon  the  tenure  to  be  granted,  the  rent  to  be 
reserved,  and  the  fine  to  be  paid  in  consideration  of  said 
agreement  and  grant,  the  Commissioners  of  Public  Works 
may  advance  the  same  proportion  of  the  purchase  money 
in  inch  cases  on  the  same  terms  and  conditions  as  in  the 
otiier  eases  herein  and  in  the  redted  acta  mentioned. 

7.  The  court  after  estimating  the  amount  of  the  fine  to 
be  paid  by  the  tenant  for  the  grant  of  the  tenure,  and  at 
the  reserved  rent  agreed  upon,  shall  take  the  prescribed 
means  to  ascertain  the  amount  of  compensation,  if  any, 
which  the  tenant  would  be  entitled  to  obtain  under  the 
original  act,  if  disturbed  in  his  holding,  and  shall  give  to 
the  tenant  a  certificate  xtating  th^it  he  is  entitled  to  the 
amount  so  asoertuned  as  a  crrdit  against  the  amount  of  the 
wd  fine  or  premium,  and  shall  give  to  the  tenant  credit  for 
the  amount  specified  thereon,  on  bis  depositing  said  certifi- 
cate as  part  payment  of  the  said  fine  or  premium  for  the 
•aid  grant. 

8.  The  Commissioners  of  Public  Works,  Ireland,  on 
receipt  of  a  certificate  from  the  court  that  the  certificate  of 
credit  has  been  so  deposited,  shall  conxider  the  amount 
•pacified  in  such  certificate  of  credit,  when  so  deposited  in 
the  coort,  as  part  payment  of  the  fine  or  premium  to  be 
paid  by  the  tenant  for  such  grant,  as  equivalent  to  payment 
in  cash  on  account  of  the  fine  or  premium,  and  may  advance 
to  the  tenant  for  the  completion  of  the  payment  of  such 
fine  or  premium  a  sum  not  exceeding  tbree-fnurths  of  the 
whole  amount  of  the  fine  or  premium,  on  the  tenant  paying 
■och  sum,  if  any,  as  may  be  required  to  make  up  with  the 
certificate  the  other  fourth,  on  the  same  conditions  and 
terms  as  to  security  as  they  may  now  advance  moneys 
for  the  purchase  of  his  holding  by  a  tenant  under  the 
recited  acta. 

9.  The  amount  of  the  fine  or  premium  agreed  on  and 
paid  for  such  grant  of  toiure  by  the  tenant,  after  deducting 
from  it  the  amount  of  the  sum  to  which  the  tenant  has  been 
•o  entitled  by  the  court  to  be  entitled  to  credit  aa  against 
••me,  •hall  be  lodged  as  the  court  may  direct  to  the  credit 
of  the  estate,  and  shall  be  dealt  with  in  all  respects  as  a 
part  of  the  price  brought  by  the  sale  of  the  estate  through 
the  ooort. 

10.  The  holding  for  wluch  snch  grant  of  tennro  has  been 
giren  or  agreed  by  the  conrt  to  be  given  shall  be  sold 
■object  to  such  tenure,  and  to  the  covenants  stated  in  the 
iDSttammit  granting  same. 


THE  MAYO  ELECTION. 


"nie  Mavo  election  petition  came  before  the  Court  of 
Common  Pleas  on  Thursday  last,  on  a  special  caae.  The 
facts  were  that  the  nomination  of  Sir  George  O'Donnell 
was  objected  to  by  the  agents  of  Messrs.  Brown  and  Tighe, 
on  the  ground  that  he  had  not  appointed  an  expense  agent 
before  2  o'clock  on  the  day  of  nomination ;  he  appointed 
one  before  haif-paat  2  o'clock,  but  they  considered  it  was 
then  too  late,  and  the  sheriff  adopted  their  view,  and  refnxed 
to  allow  the  noniiiiati<»i.  The  Conrt  unanimously  held  that 
the  nomination  should  have  been  received.  They  declared 
the  electimi  nnll  and  void,  and  ordered  the  sitting  members 
to  pay  the  coats. 


RECENT    DECISIONS. 

(Da  Sbkahoodbt,  a  Bankrapt,  8  L  L.  T.  B.  60) 

An  interesting  question  under  the  Irish  Bankruptcy 
Act  was  before  tiie  Irish  Conrt  in  the  case  of  De  Seraneourt, 
which  raises  a  point  much  discussed  in  Carter  v.  Dimmoek 
(4  H.  of  U  Ca.  35 1).  The  bnukrupt  sought  to  annul  his 
adjudication,  which  wa^  pronoauced  on  the  2nd  December, 
1873.  The  application  to  annul  was  not  made  until  the 
9th  January,  1874.  Under  the  129th  section  of  20  &  21 
Vict.,  0.  60,  before  notice  of  an  adjudication  can  be 
published  in  the  Qautte,  a  duplicate  of  such  adjudication 
most  ba  served  personally  or  at  the  last  known  place  of 
bosineBS  or  abode  of  the  person  adjudicated,  who  shall  be 
allowed  three  days,  or  such  extended  time,  not  exceeding 
seven  days  in  the  whole,  from  the  service  of  such  duplicate, 
to  show  cause  to  the  Court  against  the  validity  of  such 
adjudication.  The  Act  then  provides  that  if  at  the  expira- 
tion of  such  further  time  no  cause  shall  have  been  shown 
to  the  satisfaction  of  the  Court  for  annulling  such  adjudica- 
tion, the  Conrt  shall  forthwith  cause  notice  of  such 
adjudication  to  be  given  in  the  DubUn  Qaxette.  Then,  by 
the  368th  section  of  the  same  Act  it  ia  enacted  that  if  the 
bankrupt  shall  not,  within  one  month  after  the  advertise- 
ment of  bankruptcy,  have  commenced  a  suit  to  ilijmi**  the 
petition,  or  to  dispute  or  annul  the  adjudication,  and  shall 
not  have  prosecuted  the  same  with  due  diligence  and  effect, 
the  Qcaette  shall  be  conclusive  evidence  in  all  cases  against 
the  bankrupt.  Carter  v.  Dimmock  was  decided  upon  the 
Acts  we  have  cited,  and  it  was  there  held  that  a  petition  to 
annul  an  adjudication  was  not  "a  snit"  within  20  &  21 
Vict.,  o,  60,  and  this  case  would  therefore  have  been 
conolusive  had  the  statute  law  received  no  addition.  By 
sect  6  of  35  &  86  Vict.  c.  68,  however,  it  is  provided  that 
"The  Court  of  Bankruptcy  in  Ireland  shall  continue  to  be 
a  court  of  law  and  equity  and  a  principal  court  of  record, 
and  may  review,  rescind,  or  vary  any  order  made  by  it,  in 
pursuance  of  the  aaid  Act."  The  Conrt  held  that  this 
section  did  not  empower  it  to  annul  an  adjudication  after 
the  expiration  of  the  time,  when  by  the  prior  Act  the 
advertisement  in  the  GaoMt  was  conclusive,  and  that  any 
power  which  it  had  to  rescind  or  vary  its  orders  could  rofer 
only  to  orders  made  in  the  course  of  the  proceedings,  and 
not  to  annulling  the  adjudication.  It  is  hardly  possible  to 
conoeive  that  any  other  decision  could  have  been  arrived 
at. — Law  Tune*. 


Locke  King'*  Act—Speeiie  and  Retiduary  Detiiet. 

(Saokyillb  v.  Sktth,  M.B.,  22  W.  R.  179,  L.  R  17 
Eq.  158.) 
In  Brovmxm  t.  Lawnmet  (16  W.  R  536,  L.  B.  6  Eq.  1) 
Lord  Romily,  M.  R. ,  held  that  when  two  estates  are  com- 
prised in  the  same  mortgage,  and  the  owner  of  the  equity  of 
redemption  specifically  devises  one  of  them,  and  leaves  the 
other  to  pass  under  a  devise  of  his  residuary  real  estate,  he 
thereby  sufSoiently  indicates  the  contrery  intention  required 
by  Locke  King's  Act  in  order  to  exclude  the  application  of 
the  rule  laid  down  by  that  statute.  If  his  Lordship  had 
stopped  there,  it  might,  we  think,  have  been,  at  least 
plausibly,  contended  by  the  reddnaiy  devisee  that  the  Act 
was  only  to  be  excluded  quoad  the  specific  devise,  and  that 
the  residuary  devisee,  if  left  to  bear  any  part  of  the  mort- 
gage, ought  to  have  the  benefit  of  the  statutory  rule  that 
each  part  of  the  property,  according  to  its  value,  should  bear 
a  proportionate  part  of  the  mortgage  charged  on  the 
whole— in  other  words,  that  the  specnfio  devisee  should  be 
exonerated  as  to  his  part  of  the  mortgage  debt  out  of  the 
personalty,  and  that  the  residuary  devisee  should  bear  only 
his  proportionate  part  of  such  debt.  His  Lordship,  how- 
ever, wt;nt  further  than  this,  and  held,  not  only  that  the 
Sftecific  devisee  was  to  be  exonerated,  but  that  the  specific 
devise  of  one  of  the  estates  was  "  of  itself  an  expression  of 
the  tentator's  intention  that  the  part  which  passed  by  the 
residuary  gift  should  be  primarily  liable  to  the  payment  of 
the  whole  of  the  mortgage  debt."  In  taking  this  view  he 
was  following  an  opinion  expressed  in  2  Jarman  on  Wills, 
p.  611;   though  it  certainly  seems  to  ns  that  far  more 


Digitized  by 


Google 


240 


THE  IRISH  LAW  TiMES 


[May  9, 


"intentiom"  was  gqueeied  out  of  the  testator'a  words  than 
they  were  oalculaited  to  yield.  Id  Oibbiia  v.  Egdm  (17  W. 
R.  481,  li.  B.  7  Eq.  371),  Malins,  V.  C,  deoUned  to  follow 
Bromucn  v.  Lawranee,  and  treated  it  at  having  been  decided 
withoat  a  proper  consideration  of  the  fact  that  when  It  was 
decided  it  had  then  recently  been  held  by  Chelmsford,  0., 
in  Btmmcm  v.  Pyer,  (18  W.  R  182,  L.  R.  8  Ch.  420),  that 
since  the  Wills  Act  a  residuary  devise  of  real  estate  is 
specific.  In  SaehniU  v.  Smyth,  Jessel,  MLR.  expressed  his 
opinion  that  Locke  King's  Act  was  "  not  intended  to  apply 
as  between  specific  and  residuary  devises  in  the  way  it  was 
held  to  apply  in  Brounaon  v.  Lawrance,"  and  in  fact  his 
decision  could  not  stand  if  full  effect  were  given  to  that 
case.  We  may  think,  therefore,  that  Brovmton  v.  Law- 
rance  is  no  longer  of  any  authority. — Solieitors'  Journal. 


COURT  OP  EXHCBQUER  (ENGLAND). 

Tueiday,  April  18th. 

(Before  Kkllt,  C.B.,  Picmxtt,  and  Pollock,  BB.) 

Clafham  v.  Obiv. 

Semittmg  actiom  to  County  Courti. 

This  was  an  aetion  for  •  wrongfal  convenion  of  certain 
birds  and  monkeyi,  at  one  time  in  the  Royal  Parli,  Leeds, 
raising  a  point  of  some  interest  as  to  the  right  to  sue  in  the 
Superior  Courts  in  preference  to  the  County  Courts.  An 
order  had  been  made  by  a  master  in  chambers  referring  the 
action  to  the  Leeds  County  Court,  under  the  County  Court 
Act  of  1867,  which  allows  actions  for  "maUdous  prosecution, 
illegal  arrest,  illegal  distress,  assault,  false  imprisonment, 
libel,  slander,  seduction,  or  other  actions  of  tort  "  to  lie  so 
referred.  The  plaintiff  appealed  from  this  order  to  the 
Lord  Chief  Justice  of  England,  sitting  as  chamber  judge, 
who  was  of  opinion  that  the  power  to  refer  did  not  apply 
to  an  action  for  conversion,  and  referred  the  matter  to  the 
court. 

W.  D.  FouHa  now  moved  on  behalf  nf  the  plaintiff  for  a 
rule  to  rescind  the  order  of  the  master,  and  argued  that  the 
words  "  other  action  of  tort "  must  be  taken  to  refer  to 
actions  ijuidem.  generii  with  those  enumerated,  as  otherwise 
the  enumeration  W(>uld  have  no  efiisct. 

O.  Dodd  showed  cause. 

The  Court  ultimately  decided  that  the  Legislature 
intended  to  protect  defendants  in  all  actions  of  tort  itom 
being  sned  in  the  Superior  Courts  by  insolvent  plaintiffs, 
who,  if  unsuccessful,  would  be  unable  to  pay  costs,  and 
refused  to  grant  the  rule. 

APPOINTMEHTS- 


Thb  Maqistbaot. — ^The  following  gentlemen  have  been 
appointed  to  the  Commission  of  the  peace : — County  of 
Wicklow — Edward  Bichaiy  Bayly,  of  Ballyartbur,  Ovoca, 
Esq.  Connty  of  Wexford— Thomas  Joseph  Walker,  of 
Tykillen,  Wexford,  Esq. 


LAW  STUDENTS'  JOITBNAL. 


THE  SOCIETY  OK  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  Royal  Charter.) 


MlOHAKtHAS  Tkbh,  1874. 


FINAL  EXAMINATION. 


NOTICE. 

Candidates  wishing  to  present  themselves  at  the  above 
Examination,  must  lodge  their  Papers  on  or  b^ore  the  Jir$t 
day  of  next  Trinity  Term. 

By  Order, 

JOHN  H.  GODDARD, 

Secretary. 
SoUdtora'  Hall,  Foot  Courts,  Dublin, 


CORSESPONDENCE. 


We  throw  o|Ma  the  colmniis  of  this  Joamtl  most  wilHnglj  for  the 
dlaeiualoa  of  tubjecu  of  Interest  to  the  Profaaslan ;  bnt  It  miut  be 
andentood  thst  ^e  do  not  neceiasrUy  sgiee  with  all  the  opinions 
expreued  by  our  correspondonti. 

LetUrt  and  commatiiaUionM  inltnded  /or  publicatimt  and  addra$td 
to  Thk  Editor,  53,  Upper  Sackvitle^trttt,  Dublin,  must  be  authenticated 
tf  Ilia  nanu  of  th»  mriler,  not  necutarilf  for  puMicalion,  iul «  a 
guarantee  of  good  faith. 


TO  TBI  EDITOB  TO  THB  IBISH  LAW  TIMBa 

Sib, — In  one  of  the  leading  articles  of  the  Daily  Eapreu 
oi  25th  April,  on  Mr.  Butt's  Municipal  Privileges  (Ireland) 
Bill,  the  Expren  says:  "As  to  the  clerks  of  the  peaces  .  .  . 
it  would  be  much  better  if,  instead  of  altering  their  mod* 
of  appointment,  the  office  was  abolished  and  the  dutiea 
transferred  to  the  clerks  nf  the  crovm ;  it  is  almost  a  sineome 
in  some  counties,  or  the  work  attached  to  it  is  performed  \tj 
a  deputy. "  Having  read  this  article,  I  immediately  wroto 
to  the  editor,  and  requested  he  would  insert  a  reply  which 
I  banded  him.  He  declined  to  insert  my  letter,  but  said  he 
would  give  an  extract  from  it.  He  did  so,  but  in  a  very 
inaccurate  manner,  and  stated  it  was  written  by  a  dork  of 
the  crown.  I  have  been  requested  to  publish  my  letter, 
and  therefore  should  feel  much  obliged  if  you  publish  it,  in 
which  I  stated : — Whoever  wrote  this  article  in  the  Daily 
Exprttt  must  have  been  completely  ignorant  of  the  duties 
of  the  olerk  of  the  peace  and  his  office,  and  also  of  the 
duties  of  the  olerk  of  the  crown,  as  I  think  I  can  completely 
reverse  the  writer's  statement.  In  the  first  place  the 
quarter  sessions  business,  both  criminal  and  civil,  is  attended 
to  by  the  derk  of  the  peace  and  his  clerk  or  deputy  four 
times  in  every  year,  and  frequently  at  three  sesHions  towns  at 
each  quarter,  and  also  land  sessions,  at  which  claims  in  the 
several  counties  in  Irelnnd  have  been  lodged  and  disposed 
of  to  the  amount  of  £711,229.  The  time  occupied  at  each 
quarter  sessions  nnd  travelling  is  from  ten  days  to  three 
weeks,  according  to  the  size  of  counties  at  which  the 
principal  part  uf  the  local  business  in  civil  bills,  extending  to 
£40,  and  rent  and  ejectment  cases  to  £1U0,  and  cases 
remitted  from  superior  courts,  are  disposed  of  in  the  several 
counties  in  Ireland  to  a  very  large  amount.  Besides,  the 
criminal  business  is  also  attendeJ  to,  the  preparation  of  all 
indictments,  appeals  from  miigintrates'  decisions,  publicans' 
licences,  and  other  local  matters,  without  any  assistance 
from  crown  lawyers.  The  clerk  of  the  crown's  buxinehs  is  to 
attend  and  swear  the  giand  jury,  and  he  attends  tu  criminal 
business  only  at  assizes,  which  occupies  a  few  days  twice  in 
the  year,  and  he  has  the  assistance  of  the  crown  solicitor 
and  crown  counsel  in  all  difficnit  or  important  cases ;  he 
reads  the  presentments  and  countersigns  the  treasurer's 
orders.  The  dvil  business  at  assizes  is  attended  to  by  the 
judges'  registrars. 

"nie  clerks  of  the  peace  have,  in  addition  to  the  bosineas 
at  quarter  sessions,  to  attend  to  ail  business  connected  with 
the  registry  of  voters'  lists,  the  revision  of  those  lists, 
and  to  make  out  the  annual  register  of  voters,  and  also 
all  business  connected  with  the  jurors'  lists,  and  making 
out  jurors'  books,  both  "  general  "  and  "  special,"  both  of 
which  are  separate  and  distinct  proceedings,  occupying 
a  large  amount  of  time^  imposing  great  expense  and 
trouble,  and  extend  from  the  month  of  May  to  31st 
December  in  each  year,  for  which  they  are  badly  paid, 
besides  the  usual  quarter  sessions  business,  and  making  out 
parliamentary  returns  and  other  minor  office  bUMiuess.  The 
salaries  provided  are  very  moderate  for  the  large  amount  of 
business  to  be  disposed  of,  and  were  provided  for  upwards  of 
fifty  years  since  by  4  Geo.  lY.,  cap.  43 ;  no  change  or  altera- 
tion since,  and  a  much  smaller  amount  of  the  trifling  civil  bill 
three-penny  fees  recei  ved  than  formerly.  As  it  would  occupy 
too  much  time  to  enter  into  all  tboRO  matters  in  detail,  I 
refer  yon  to  the  Civil  Service  Gazette  of  15th  November, 
1878,  containing  a  full  statement  of  those  matters,  bv  Mr. 
Meadown,  derk  of  the  peace  for  Wexford,  an  old  and 
respected  county  officer.    I  myself  have  served  thirty-eight 
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yean  as  clerk  of  the  peace  for  Carlnw,  and  attended 
pencmallj  to  all  office  business,  and  I  deny  altogether  the 
■martion  eonbuned  in  the  artide  in  the  Bxpreu  newspaper, 
that  the  office  is  a  sinecure. 

In  oonoIaBion,  I  aoert  that  a  clerk  of  the  peace  who  does 
hia  duty  well  and  oonsoientiously,  would  be  oocapied  from 
yeaz's  end  to  year's  end. 

I  lemain.  Sir, 

Vour  obedient  Servant, 

A.  J.   HOUFRIT, 
Clerk  of  the  Peace,  Co.  Carlow. 
6th  May,  1874. 


TO  THE  EDITOB   OT  THE  IRIBH  LAW   TIHXS. 

Sir, — Seeing  Ihat  the  questions  put  by  "  Law  Clerk  " 
have  been  so  courteously  answered  by  you  in  yoor  issue  of 
laat  Saturday,  I  take  the  liberty  of  asking  for  answers  or 
references  to  the  following  questions.  They,  like  those 
aaked  by  "Law  Clerk,"  are  taken  from  the  questions  given 
at  the  last  Final  Examination. 

IVosting  you  will  excuse  my  intrusion  on  your  valoable 
■paoe^  I  am.  Sir, 

Yours  obediently, 

"Lix." 

P.Sl — As  a  poetsdipt,  migbt  I  ask  if  the  questions  in 
Keal  Property,  Common  Law,  and  Equity,  usually  given 
cm  the  first  day  of  examination,  and  which,  I  suppose,  were 
set  with  other  questions,  will  be  published  ? 

LAUDED  ESTATES  OOUBT  FBAOTIOS. 

Q. — In  what  cases  are  solicitors  expected  to  appear  in 
peraon  before  the  Judge  and  Examiner  t 

A. — Solicitors  are  expected  to  appear  in  person  before 
the  Judge  and  Examiner: — 

1.  On  all  Chamber  Motions  and  Sales, 

2.  Settlement  of  Bentals, 
S.  Vouching  Schedules, 

4.  Diachatging  Qaeries  on  Title  or  Searches. 
<See  Uadden's  Landed  Estetea'  Court  Practice,  p.  304.) 

OOVMON  LAW  OOUBTS  FBAOTIOE. 

Q. — Ducontmuanet  in  Bjectment. — State  the  dJstination 
between  a  sole  plaintiff  discontinuing,  and  one  of  several 
plaintifia  being  desirous  to  discontinae  an  action  t 

A. — ^The  plaintiff  in  qectment  shall  be  at  liberty  at 
any  time  before  verdict  or  judgment  against  him  to  dis- 
ooatinnj9  the  action  as  to  one  or  more  of  the  defendants,  by 
giving  to  the  defendant  or  his  attorney  a  notice,  headed  in 
tbe  Court  and  csoss,  signed  by  the  plaintiff  or  his  attorney, 
rtmting  that  he  diacontinnea  such  action ;  and  therenpon 
the  defendant  to  whom  such  notice  is  given  shall,  by  filing 
mn  affidavit  of  the  service  of  such  notice,  be  entitled  to  and 
may  forthwith  sign  judgment  for  costs ;  and  any  one  of 
BRTeral  plaintiffs  desirous  to  diacontinue  may  apply  to  the 
Comrt  or  a  Judge  to  have  his  name  struck  out  of  the  pro- 
ceedings, and  an  order  may  be  made  thereupon  upon  such 
terms  as  the  Court  or  Judge  may  seem  fit,  and  the  action 
shall  thereupon  proceed  at  the  snit  of  the  other  plaintiA. — 
(C.  Ll  P.  A.,  1858,  §  221.    Bewley  and  Naish,  p.  281.) 

Note. — Under  the  provisions  of  this  section,  a  sole 
plaintiff  may  discontinue  as  to  one  or  more  of  the  defen- 
dants withont  leave,  but  one  of  several  plaintiffs  desirous  to 
disoantinne  most  apply  to  the  Court  or  a  Judge  to  have  his 
name  atrack  oat  of  the  proceedings. 

Q. — In  the  case  of  death  of  one  of  several  plaintiffs 
after  verdict^  can  the  other  proceed  to  execution  whether 
thelegalrij^t  sarvives  or  not;  and  assuming  there  is  a  legal 
repreaentstire  of  the  dead  plaintiff  what  is  the  effisctt 

A^C.  L.  P.  A.,  1868,  §  155-160,  and  C.  L.  P.  A., 
1856,  S  93. 

BASKBUFTOT  FBAOTICE. 

Q. — What  must  a  creditor  who  has  instituted  a  suit 
against  a  bankrupt  in  respect  of  a  demand  prior  to  the 
biakmptt^,  or  which  mij^t  have  been  proved  or  admitted 


as  a  debt  under  the  bankruptcy  do  before  he  can  prove  in 
such  bankruptcy  / 

A. — No  creditor  who  has  instituted  any  suit  against 
any  bankrupt  in  respect  of  a  demand  prior  to  the  bank- 
ruptcy, or  which  might  have  been  proved  or  admitted  as  a 
debt  under  the  bankruptcy,  shall  prove  or  be  admitted  as  a 
creditor  under  such  bankruptcy,  or  have  any  claim  entered 
upon  the  proceedings,  without  relinquishing  sudi  suit ;  and 
the  proving  or  cUuining  a  debt  under  any  bankruptcy  by 
any  creditor  shall  be  deemed  an  election  by  such  creditor  to 
take  the  benefit  of  such  bankruptcy  witii  respect  to  the 
debt  so  proved  or  claimed ;  provided  that  such  creditor 
shall  not  be  liable  to  the  payment  to  such  bankrupt  or  his 
assignees  of  the  costs  of  such  snit  so  relinquished ;  and 
that  where  any  such  creditor  shall  have  instituted  any  suit 
against  such  bankrupt,  jointly  with  any  other  person,  his 
relinquishing  such  suit  agtunst  the  bankrupt  shall  not  affect 
such  suit  against  such  other  person ;  provided  also,  that 
any  creditor  who  shall  have  so  proved  or  claimed,  if  the 
petition  of  bankruptcy  be  afterwards  superseded  or  dis- 
missed, may  proceed  in  the  suit  as  if  he  had  not  so  proved 
or  claimed. — (Bankruptcy  Act,  1857,  §  262.  Kisbey,  p. 
145.) 

Q. — ^Mention  the  cases  in  which  interest'  can  be 
proved  on  debts  in  bankruptcy  whereupon  interest  is  nut 
reserved  or  agreed  for,  and  the  rate  at  which  sncli  interest 
is  allowed ! 

A. — TTpon  all  debts  or  sums  certain,  whereupon  in- 
terest is  not  reserved  or  agreed  for,  and  which  shall  be 
overdue  at  the  filing  of  the  petition  of  bankruptcy,  the 
creditor  shall  be  entitled  to  prove  or  be  admitted  as  a 
creditor  for  interest,  to  be  calcnlated  at  a  rate  not  exceed- 
ing five  pounds  per  centum  per  annum,  up  to  the  filing  of 
such  petition,  from  the  time  when  such  debts  or  sums 
certain  were  payable,  if  such  debts  or  sums  be  payable  by 
virtue  of  some  written  instrument  at  a  certain  time,  or  if 
payable  otherwise,  then  from  the  time  when  demand  of 
payment  shall  have  been  made  in  writing,  so  as  such  de- 
mand shall  give  notice  to  the  debtor  that  interest  will  be 
claimed  from  the  date  of  such  demand. — (Bankruptcy  Act, 
1857,  §  260.    Kisbey,  p.  140.) 

[In  answer  to  our  correspondent's  postscript,  we  have  to 
say  that  the  queotions  in  Common  Law,  Property,  Equity, 
&C.,  given  at  the  last  Final  Examination,  will  not  be 
published  in  the  Ibish  Law  Tikes,  as  it  is  understood  they 
were  similar  to  those  given  at  the  previous  examination,  and 
were  not  sent  to  us  for  publication,] 


TO  THE  EDITOB  OV  THE  IBIBH  LAW   TIMES. 

SiB, — Perhaps  you,  or  some  of  the  numerous  readers  of 
your  Journal,  may  be  able  to  inform  me  if  there  be  any 
probability  of  a  new  edition  of  Mr.  Madden's  valuable  work 
on  the  Practice  of  the  Landed  EstatesCourt  being  published. 
The  first  edition  has,  for  some  time,  been  out  of  print,  and 
it  is  almost  an  impossibility  to  get  a  copy  of  it  now.  A 
work  on  this  subject  is  much  wanted,  and  therefore  I  trust 
you  will  consider  the  neoessity  of  such  a  book  the  best 
excuse  for  my  troubling  yon  in  the  matter,  and  remain. 

Your  obedient  servant, 

"  I^f  QDIBEB." 

I  may  add  that  a  similar  want  is  felt  regarding  Messrs. 
Bewley  and  Nush's  work  on  the  Common  Law  Procedure 
Acts,  and  Messrs.  Bewley  and  Ricbey's  book  on  Chancery 
Practice,  both  of  which  it  is  impossible  to  get. 

DuBLur,  eth  May,  1S74. 

AN8WEB. 

[We  cannot  undertake  to  say  whether  new  editions  of 
Mr.  Madden's  book  on  the  Landed  Estates'  Court  Practice^ 
or  Messrs.  Bewley  and  Naish's  book  on  Common  Law 
Practice,  will  be  published,  although  we  know  they  are  in 
grreat  request.  Our  correspondent  should  iHI>ply  to  Mr, 
Ponsonby,  of  Grafton  street,  who  is  the  publisher  of  them, 
for  information  on  the  subject.] 
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COVBT  PAPERS. 


LANDED  ESTATES'  COURT. 
PETITIONS  FILED  from  23rd  February  to  3\tt  March,  1874. 


TITLK  OF  MATTSR 


OBJKCT  OF 
PBTmOK 


PROFIT  BKHT 


Feb. 

23 

»i 

11 

«« 

25 

« 

» 

» 

27 

Man 

ihS 

It 

6 

1) 

6 

n 

>t 

tf 

** 

n 

i» 

•» 

» 

>» 

7 

»» 

10 

M 

II 

) 

12 

tt 

II 

M 

« 

»t 

16 

»* 

18 

•> 

II 

»» 

19 

»» 

» 

»• 

20 

»» 

21 

>» 

» 

t> 

28 

»» 

» 

»» 

II 

W.  Qnin  Goinf;  and  another,  tnuteee  of 
settlement  of  the  Jtev.  Jamea  Going, 
ownen  and  pelitioneni 

Francii  Farrell,  owner ; 

Georpt  F.  Blake,  petitirmer 

William  Rochfort,  owner  and  petitioner 

Terence  Dempsey,  owner; 

Royal  Bank  of  Irdatid,  pititianer 

Jolin  Sherlock,  tnutee  for  aale  of  estate  of 
Anna  M.  E.  O'Brien,  owner  and  peti- 
tioner 

Maria  St  John  and  Robert  St.  John,  and 
of  said  Robert  St.  John,  a  trustee  for 
sale,  owners  and  petitioners,  and 

Trosta  of  a  certain  Settlement 

Patrick  John  Blake,  owner  and  petitioner 
and  tmat  of  will  of  Colambna  O'Flanagan 

Kxeeatora  of  Erancis  Sheridan,  owners ; 

Bobert  Stewart,  petitioner 

William  Pejton  and  Rutledge  J.  Peyton, 
owners  and  petitioners 

Bridget  Qnirke  and  Ellen  Harr  Quirke, 
tnuteea  for  aale  under  will  of  Rose  Haiy 
Quirke,  owners  and  petitionen 

Daniel  Toler,  Thomas  Hannsell,  and  Robert 
W.  Meade,  trustees  of  settlement  of  Chas. 
A.  Maunsell,  owners  and  petitionen 

Sir  Henry  P.  T.  Barron,  owner  and  peti- 
tioner 

Harriet  Whitmore,  Sarah  Wbitmore,  Ellen 
Whitmore,  and  Emily  Rosa,  ownersi 

Bobert  Barbe  and  anolMr,  petUionert 

Thomas  M'Mahon,  owner  and  petitioner 

Joanna  Odium  and  Henry  Eyre  Odium, 
ownera; 

John  Thtmas  Eiadt,  petitioner 

Lonis  Hontfiirt  and  others,  owners; 

Arehibald  Uontford,  petitioner 

William  Tennison  or  Michael  Cosnahan, 

owner; 
Thomat  Aviton,  petitioner 
Francis  Carlton  Reeves,  owner; 
Richard  Bitmeg  Smith,  petitioner 

Michael  O'Connor,  owner ; 

William  Webbei  and  olliert,  petitioner! 

John  M'Cann,  owner; 

VUter  Land,  Building,  and  Invettment  Co., 

petitioners 
Robert  Crawford,  owner ; 
jSamuel  Neltoti,  petitioner 
William  Martin  Abbott,  owner; 
Francet  Abbott,  petitioner 
Bobert  Hall  and  several  others,  owners  and 

petitioners 
Samuel  Belcher,  owner; 
TTumiat  FuUmood^petUiimer 
William  Henry  Finlay  and    Rev.    James 

William  Rynd,  owners; 
Anne  Coatee,  petitioner 
Robert  Edward  Gibbings,  owner; 
WHliam  B.  J.  H.  De  Maui/  cmd  Singrote 

Drem,  petitioner! 
Eustace  Lynch,  owner  j 
Tnutee!  y  the  Tri!k  Oiml  Service  and  Ge- 
neral Permanent  Ben^  Building  Society, 

petitioner! 
Lonisa  Maria  Kieman  and  others,  owners 

and  petitioners 
Peter  Casgrave,  owner ; 
The  NatiMol  Bank,  petitioner! 


Sale 


Sale 

Sale 

Supplemental 
petition  for 
aale 
For  appoint- 
ment of 
tnutee 
For  appoint- 
ment of  tnia- 
teea 

For  appoint- 
ment of  tro*- 
teea 

Sale 

Partition  and 

sale 
Sale 


Sale 

Sale 
SaU 


Sale 
Sale 


For  appoint- 
ment of  trus- 
tees 

Sale 


Sale 

Sale 
Sale 

Sale 

Sale 

Partition  and 

sale 
Sale 

Sale 
Sale 
Sale 

Sale 
SaU 


Kerry 


Dublin 

Wicklow 
Eildare 


Dublin 

Roscommon 

Kildare 

Down 

Waterford 

Wicklow 
and  Dublin 

Tipperary 
King's  Co. 


Monaghan 

Limerick 

Limerick 
Down 

Donegal 

Tipperary 

Tipperary 

CoiIe 

KUdare 

Cork 

Mayo 

Kilkenny 
Mayo 


£    a. 
116  17 

d. 
8 

60    0    0 
The  letting  ralna 
46     1     7 
Not  sUted 

118  10 

0 

66  16 

1 

94  10 

10 

100    0 

0 

1,344  16 

1 

Not  stated 

877    6  11 

416    7    1 

1,967  10 

1 
0 

776    6    0 
Tenement 
valuation 

208  16    0 

120    0 

0 

Kot  sUted 

91    2 

7 

882  10  11 

71    0 

0 

418    0 

4 

71  10 

0 

28    0 

0 

62    0  10 

87    0 

0 

Orpen,  Som,  4  Sioeeny 


Samuel  Clerrard 

William  Bought^ 
Orpen,  Som,  ^  Stoetnefr 


V.  B.  Dillon  4  Co. 
Juhua  Brtreton 

D.  and  T.  Fitege-aU 

S.4R.C.  Walker 
David  GaBrroith 
B.  W.  Rooke 

J!aac  W.  Ogle 

Dabbyn^  Tantfy 
A.L.Barlee 


WUUam  Rodte  f  Son 
John  T.  Hind! 


Dame  f  Mtntfort 


DaUon  f  SmiA 

E.  (T.  L'Eitrange 
B.D.£ale$ 

Cecil  Moore 
JohnJuUan 
George  Bolton 
B.  J.  P.  Wett 
W.  C.  Bagan  f  Son* 

Thomat  Ware 

H.  1.  Dis 

BamHUmf  Ortig 
R.  P.  Bom-he 
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LANDED  ESTATES'  COURT— PETITIONS  FILED-continued. 

DATE 

OBJECI  OF 
FBTITIOH 

OODUTT 

PBOFIT  BBBT 

SOUCITOK 

£    a.    d. 

Mu.M 

JdIm  Lobez  and  sevanl  othen,  owners  and 

petitioners 
Jacob  Sender,  tnutee  under  the  will  of 

Alexander   Hammett,  owner  and  peti- 

Sale 

Tipperary 

676  16    7 

J.  B.  Kennedy  f  B.  V. 

Kennedy 
R.  W.  Cherry 

»   S5 

Sale 

Kilkenny 

214  12    8 

tioner 

..    » 

Nicholas  Ogle  M.  Vise,  owner; 

Sale 

Dnblin 

883    4    3 

AreUbaU  RM/uon 

n      •> 

Abraham  Henty  J.  Heatly  and  Hontgomeiy 
D.  E.  Heatly,  owners  and  petitionera 

Sale 

Wickbw 

87  16  11 

David  Gattntaith 

n      n 

Walter  Newton,  owner  and  petitioner 

Sale 

Dublin 

186    0    0 

Nunn  <t  Jonei 

»    88 

Daniel  Gillman  and  others,  owners ; 

Sale 

Cork 

102  10    0 

Benjamin  FrantSa 

»          » 

Oiailes  Bolton  GMghegan  and  Adelaide 

GeoKhegan,  his  wile,  owners; 
BUt  W.  ireha-md  another,  petiHonert 
Heniy  Royse  Cummins  and    Sophia  H. 

Sale 

Dublin 

116    0    0 

W.  C.  Bogan  4  Sont 

1*           » 

Sale 

Queen's  Co. 

66  14    0 

W.  C.  Bogan  4  Sons 

Cummins,  owners  vid  petitioners 

y»      »> 

John  Joseph  O'Mahoay  and  seveial  otlleI^ 

owners  and  petitioners 
Nathaniel  Swan,  owner; 

Sale 

Cork 

481  12    1 

John  Barry 

„  so 

Sale 

Cork 

70    0    0 

Walter  Thomhill 

tl       ft 

Bobert  A.  Hickaon,  owner ; 

Sank  A.  Bicbon  and  aaothtr,  petitionert 

Sale 

Kerry 

408    8    6 

WiUiamJny 

fi       n 

James  William  Edward  Cosaek,  owner  and 

Sale 

Dublin 

176  16    6 

S.  P.Sedington 

>«       It 

petitioner 
William  Tennent  Heniy,  owner ; 
Tha  Xorthtrn  SanUng  Company,  petHiontri 

Sale 

Cavan  and 

219    8    0 

B.  WaUaee  4  Co. 

Antrim 

»       tl 

Robert  Keating  Sheehy,  owner  and  peti- 
tioner 

Sale 

Cork 

260    0    0 
Estimated 
annual  value 

Oalton^Smth 

»   81 

William  Henry  Smithwick,  owner  and  peU- 
tiooar 

Sale 

Limeriok 

186    0    0 

Patrick  CoU 

LANDED  ESTATES'  C0T7KT. 

HttiBgi  for  next  Week  w  far  as  same  are  appointed. 

Before  the  Hon.  Juoaa  Flabaoak. 

HONDA  T. 

I*  Cbambir.— Anns  Clarke,  allocalaon. — Aasicnees 
Bayley,  do.— W.  H.  Wherland,  do.— B.  W.  Falkiner,  do.— 
E.  K.  Lynch,  do. — J.  F.  Fergnson,  conBrm  sale. — M. 
O'Connor,  proposal. — B.  BlackhiUl,  do.— B.  Sbeehy,  do. — 
P.  Dans,  ex^delay. 

I>  ComT.— J.  Bleasby,  rescind  order. — J.  W.  Dickinson, 
statement  of  E.  Greer. — A.  Lynch,  for  liberty  to  proceed. 

Before  Examuxb  (Mr.  Dobba). 

J.  Smith  and  another,  proofs. — M.  Conner,  do. — T. 
Murray,  do. 


TUB8DA  7. 


A. 


Iv  Chaxbib. — Execntor  M.  Tobin,  confirm  eale,' 
Bea%,  do.— S.  Crowe,  allocation. 

Iv  CODn. — Right  Hon.  F.  French,  to  examine  witness. — 
J.  Lswton,  re-entry  final  schedule. — R.  Stannard,  firom 
Stk.— K.  &  Day,  from  6th. 

Before  EzAMiirBS  (Kr.  Dobbs). 
H.  W.  \^berforoe,  lentaL 


WBDNESDAT. 

la  Coun  —J.  Flynn.  examine  witnesses. — C.  J.  Dooglaa, 
from  22nd  ApriL — Anns  Greene,  re-entry  final  schedule. — 
Same,  azaniine  notice. — T.  Bell,  re-entiy  final  schedule. 

Before  ExamIhu  (Mr.  Dobb«). 
G.  Murphy,  proofs. — W.  Fitsaimons,  ditto. 


Before  EXAMINIB  (Mr.  M'Donnell). 

Presbyterian  Widows'   Fund,  rental.— W.    F.  Bndon, 

partition. — James  Greer,  rental. — ^D.  J.  Cornice,  do. — G. 
Oaynor,  ditto. 


TBURSDA  T. 
In  Crambbb. — H.  Bell,  confirm  sale. 

Before  Exaxbibb  (Mr.  Pobbs). 
B.  Hastings,  rental. 

SATURDAr. 

BALB8  AT  12  O'OtOOK. 

Geoboi  Eidd. — 1  lot 
D.  C.  CBbillt.— 1  lot. 

J.  L.  MA80H 1  lot. 

T.  H.  Gbbbb.— 3  lots. 

M.  A.  E.  C'Riillt — S  lots. 

Tbdbibe  O'Bbibn.— 6  lots. 

TB08TCI  HlNBB. — 7  lots. 


LANDED  ESTATES'  COURT. 

BALBS 

May  1 Before  the  Hon.  Jooaa  Fumaoab. 

CoUNTT  Abmaqh. — Samuel  Jackson,  owner ;  Heniy 
Jackson,  petitioner. 

Lot  1. — ^Part  of  the  lands  of  Dundmm,  Tasragh,  and 
TnllamoUog,  containing  116a.  Sr.  Ip. ;  held  under  fee-farm 
grant,  and  lease  renewable  to(te>  gualia ;  situate  in  the 
barony  and  Connty  Armagh,  snd  producing  an  annual  pro- 
fit rent  of  £186  18s.  9d.  Sold  in  trust  for  owners,  for 
£2,160. 
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Lot  2. — ^Part  of  the  Umda  of  Tassagh  and  Dandrnm,  con- 
tuning  16a.  8r.  7p.  ;  held  under  fee-fdrm  grant ;  sitaate  in 
the  barony  and  County  Armagh,  and  producing  an  annual 
profit  rent  of  £57  128.  6d.  Sold  in  trnat  for  owners,  for 
i:860.    Solicitor,  John  Suamy. 

CoDMTT  Dublin. — Bicharda  Usher.  Part  of  the  lands 
of  Eanelagh,  with  the  houses  known  as  MKrowan's-terrace. 
Sale  adjourned.    Solicitor,  T.  J.  WhiU. 

CiTT  or  LuiiBiCK. — Aaiignees  M'Nulty. 
Lot  1. — ^Xhe  House  and  premises,  57,  Qeorge's  street ; 
held  under  fee-farm  giant,  producing  an  estimated  annual 

C~t  rent  of  £16  1^.  lOd.    Sold  in  trust  for  Provincial 
k,  for  £250. 
Lots  2  and  8. — ^Adjourned.     Solicitor,  S.  JBradikavi. 

County  Cablow.— E.  E.  Widdup.  The  lands  of  Bally- 
shancarragh,  Crowsgrove,  &c.  ;  held  under  fee-farm  grant. 
Sale  adjourned.     Solicitor,  Mddon. 

City  or  CobK- — Executor  James  Hsckell.  Houses  and 
premises  in  Hacket's-terrace,  and  Mahony'a  lane.  Sale  ad- 
journed.   Solicitor,  O'Keeft. 


OOXTRT  OF  BANKKUPTCY. 


SirrmOS  POB  next  week,  k  fitr  as  appointed. 

MONDA  Y. 
Before  the  Cbiet  Bioistbab,  at  12  o'clock. 


BANKBDPTS 

SATUBB  OP  SITTING    | 

SOUOITllB 

Peter  Wright 

Prove  debts  and  vouch  Mathewt 

Susan  Pratt 

Vouch  assignee's  sect. 

MoUm/  #  Wattm 

Patrick  Nolan 

Reference  under  order , 
24th  April,  1874 

SUphtiu 

TUES9A  Y. 

Before  the  Cowbt,  at  11  o* 

Block.    . 

Bobert  H.  Collister 

1st  public  sitting 

Mathaoi 

John  Byrne 
John  M'Fadden 

do 

FottrM 

do 

Larkm  ^  Co. 

Michael  Kyan 

do 

Larkia  ^  Co. 

L.  West  and  W. 

Final  examination 

Oldham  ^  Eaton 

Tisdall 

John  Kirwan 

do 

r.off 

Henry  Abbott 

do 

Larkm  4  Oo. 

William  J.  Coyne 

do 

Leachmaa 

George  Blunt 

do 

Lynch 

M.  Kradshaw 

do 

Larkm  <f  i.o. 

Chriatopher  Flinn 

do 

M' Govern 

John  U.  Sweet 

do 

Maxwell  4  Weldon 

Jobn  Delius  Bums 

do 

MoUosi  Watson 

A. M.  Sheridan 

do 

Fittdiater  4  Co. 

John  M'Gowan 

Examine  witnesses 

FrotU 

C.  and  P.  Maguire 

Application  for  certifi- 
cate 

Scallcm 

George  Duncan 

Confirm  sale 

Cobnan 

Application  to  dismiss 
debtor  summons 

Hickie 

Patrick  Carew 

Motion 

Larkin  4  Co. 

Thomas  K.  O'Neill 

do 

Larkia  4  Co. 

Wm.  F.  Phillipson 

Audit  and  dividend 

Oldham  4  Eaton 

Alexander  Davison 

do 

Uaehman 

The  following  at  12  o'd 

ook. 

John  C.  Walsh 

Sale 

Leahs 

Before  the  CBnr  Bboistbab,  at 

12  o'clock. 

John  Nolsn 

Reference 

Bi^ler 

John  Barrett 

do  . 

Jordan 

William  Holmes 

Costs 

Oldham  if  Eaton 

Andrew  Rogers 

do 

Roienihai 

FRIDA  Y. 
Before  the  Coubt,  at  11  o'clock. 


Peter  Wright 

2nd  composition  sitting 

Malheai 

Thomas  J.  ('urtis 

Ist  public  sitting 

if'Coombe  i  Todi 

Robert  Wamock 

do 

Cronhelm  *  Co. 
Larkm  4  Co. 

Patrick  Ahem 

Final  examination 

Michael  Mickey 

do 

Maihnet 

Peter  Wright 

do 

Oldham  iEtttoH 

John  Callaghan 

do 

Malheat 

Thomas  F.  O'Neill 

Examine  witnesses 

Maxaell  4  Weldon 

Richard  B.  Pigott 

Audit  assignee's  sect 

Larkin  4  Co. 
Larkin  4  Co. 

Philip  O'Hallorsn 

dS 

Before  the  Chiip  Reoistbab,  at  12  o'clock. 


ADJUDICATIONS  IN  BANEBUFTCT. 

Armstrong,  James,  Stepben's-green,  Dublin,  hosier,  glovrr,  ind 
outfitter.  Sittings,  Friday,  May  29,  and  Tuttday,  June 
16.     Larkin  and  Co.,  solrs. 

Berkeley,  Ludlow,  Oldchapel  lane,  Cork,  provision  mnrchsnt. 
Sittings,  Tuuday,  May  26,  and  Friday,  June  12.  ScaUan, 
solr. 

Dolan,  Mary,  Shannon-bridge,  Bking's  Conntv,  widow.  Sit- 
tings, Tuetday,  May  26,  and  Friday,  June  12.  Hardman 
and  White,  solra. 

Flood,  Patrick,  197,  North  King-street,  Dublin,  com,  hay,  and 
potato  factor.  Sittings,  Friday,  May  29,  and  Tueiday, 
June  16.     WhUe.  solr. 

Gilshenan,  John,  Virginia,  county  Cavan,  leather  dealer.  Sit- 
ting!!, Friday,  May  29,  and  Tueiday,  June  16.  Perry 
ana  Co.,  solrs. 

Hetherington,  Marthi  J.,  Beakestown  Mills,  near  Thnries,  Tip- 
perary,  miller.  Sittings,  Tueiday,  Stay  26,  and  Friday, 
June  12.     Scallan  anaBabington,  solrs. 

Keegan,  Francis,  12,  Lower  Baggot-street,  Dublin,  flshmooger. 
Sittings,  Tueeday,  Man  ^^i  >"<>  Friday,  June  12. 
BouaKiy,  solr. 

Ryan,  Michael,  Boggan,  Tullaroan,  county  Kilkenny,  fanner. 
Sittings,  Friday,  May  29,  ami  Tueeday,  June  16.  ^avo- 
nagh,  solr. 

Singleton,  'Thomas,  Lur|(an,  Armagh,  grocer  and  general  pro- 
vision dealer.  Sittings,  Twuday,  J/oy  26,  and  Fndity, 
Jtme  12.    Hamilton  and  Craig,  solrs. 


mVISENBB  IN  BANEBUPTCT. 

Coll,  James,  Banbridge,  county  Down,  draper ;  and  Portadown, 
county  Armsgh,  draper  and  haberdasher,  trading  as 
James  Cnll  and  Co..  1st  dividend  8U.  in  £  C.  H. 
James,  official  assignee.     Findlnter  ana  Co.,  solrs. 

Magnire,  Charles  and  Patrick,  trading  as  (J.  Mapiire  and  Co., 
Omagb,  county  Tyrone,  drapers.  1st  and  final  dividend 
9s.  4M.intheX.  C.  U.  James, official  assignee.  Larlan 
and  Co.,  solrs. 


THE  LAW  CLERKS'  ASSOCIATION. 

A  nnmeronsly  attended  general  meeting  of  the  associatian 
was  held  on  Monday  evening  at  the  new  rooms,  207,  Great 
Brunswick-street.  The  attendance  included  the  Vice- 
President,  who  took  the  obair,  Messrs.  Jervise,  Dillon, 
Sheridan,  Devereux,  Byrne,  O  Grady,  ELavanagh,  FarreUy, 
Burke,  Turley,  anil  Sohan.  Mr.  FarreUy  announced  that 
the  donation  of  books  from  the  Chief  Justice  of  the  Common 
Pleas,  consisting  of  twenty-five  volumes,  had  tieen  received, 
and  that  the  following  subscriptions  had  been  paid  in 
towards  the  library  fund:- — W.  D.  Ferguson,  Esq.,  Regis- 
trar of  the  Court  of  Chancery,  £2  2s.  ;  John  U'Hagan, 
Q.O.,  £2  28  ;  J.  C.  CoJfey,  Q.C,  £2  2s. ;  T.  A.  PorceU, 
Q.C.,  £1  Is. ;  J.  A.  Byrne,  Q.C..  £1  Is.  ;  J.  B.  Murphy, 
Q.C.,  £1  18. ;  Isaac  Weir,  £1  Is. ;  and  J.  Creed  Meredith, 
Esq.,  lOs.  He  also  stated  that  he  and  his  colleagues  had 
had  an  interview  with  Mr.  Baron  Dowce  on  the  t-ub]ect. 
His  lordship  had  entered  with  warmth  into  the  matter,  and 
promised  to  introduce  it  to  the  notice  of  his  brethren  judges 
with  the  view  of  obtaining  their  support  to  it,  and  bu  lurd- 
ship  directed  the  committee  to  call  on  him  in  the  course  of 
a  fortnight  to  learn  the  re-ult. 

The  vice-  President  addressed  the  meeting  at  si>me  length, 
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impieniDg  on  the  members  that  they  had  now  permanent 
and  ocmTenient  rooms  in  which  they  oould  meet  every  night  in 
the  week.  These  rooms  were  now  the  property  of  the 
members,  and  it  was  for  them  to  use  them  in  promoting 
thdr  mental  improvement.  He  recommended  the  formation 
of  a  L^al  and  Ldterary  Debating  Society  and  a  chess  club. 
The  whole  matter  lay  with  the  members  themselves — the 
materials  for  improvement  were  now  within  their  reach — ^let 
the  members  employ  and  nse  those  materiahi. 

A  lengthened  disciisaion  took  place  in  reference  to  what 
plan  should  be  adopted  by  the  association  to  check  the 
influx  of  anqaalified  persons  into  the  ranks  nf  the  trained 
law  olerks.  The  subject  excited  much  interest,  but  no 
action  was  decided  upon  for  the  present. 


DUULIH  STOCK  AND  SHAEE  LIST. 

HAY 

DESCRIPTIOK  OF  STOCK 

Fn 

3at. 

Hoc.  TaeB. 

Wed. 

TImr 

1 

_a 

4 

5_ 

6_ 

7 

•Paid 

GovemmeBt. 

—    3  p  c  CuoKls 



9iS 



911 

91^2 

9ii 

—    Now  J  p  c  Stock 



— 



9oii 

90U 

9=ii 

90U 

9^1 

INDIA  STOCK. 

—  S  p  e  July  '80)  TWble.  t 

—  4  P  c  Oct.  'SSf  Bk.  of  Irel. 



— 

_ 

_ 

— 

io6| 



— 

103 

— 

— 

Baaka. 

lOO    Bank  of  Ireland 



^ 

306t 



30^1 

' 

3$    aHemUmBimtingOo.     .. 

— 

58J 

i» 

Ui 

iH 



7ii 

Ti 

3|  liimMer  Boat  (LtmUed) 



m 

sit 

— 

SO    XalimtalBmt    .. 
XS    ProHnelalBmt 

:^ 

59Ui 

«t 

59^ 

594 

S9ii> 

to              l><i.          New 

— 





— 

38I 

lo    Jtofol  Bant 

— 



>9 

a8I-9 

>9 

29t 

z)  U-ler  BmttDg  Ott. 

— 

* 

i6j 

IS    UnmntflMdon 

_ 



M 

«r 

— 



Steam. 

so    Brittati  «  Irlih   .. 

— 



_ 



Ji 

_ 

loo   City  of  Dnblln    .. 

— 

109 



i09i 



lo   Dundalk  (Limited) 

— 

71 

— 

71 

mnea. 

i\  Btr^awH  (UmiUd) 

h 

_ 

— 

— 

— 

— 

7    Cape  Copptr  M.  Co.  (IWd) 

•< 

— 

>7 

_ 

>7< 

— 

I    Kiililoe  SItte  Ca  (lit'd) 

_ 



■5/ 

15/6 

7    lUitbigCo.oflrelanddied) 

Q 

— 

— 

— 

4i 

ii  WIcklow  Copper     .. 

m 

_ 
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3t 

Mtsoellaaieoas. 

Alliance  *  tmV.  Cuna.'  Qtt 

n 

— 

— 

9 

9 

9iUtf 

as    ifaMimalAMumut 

— 

4S 

Is 

fS-7  PalHotit  AMiaranc* 

— 

— 

io« 

— 

— 

RaUways. 

lo   Athenry  and  Toam 



._ 



. 

3l 

.. 

SO    KvUsM  and  Nortbem  Coa 



(7i 

^ 

^ 

_- 

ao   Cork,  Blackrock  A  Psasage 

_ 



— 

_ 

lOO    Dublin  and  Drogbeda 

— 





1 10-4 

— 

MO    Dublin,  W^ow,  *  Wford 

— 

r 
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— 

74 

» 

too    Gt.  Nortbem  and  Weitoni 

- 

— 



too    St.  Soacbem  and  Weatem 



I09 
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loSt 

lOo       Do.       do.  free  of  Stamp 

— 

lt^ 

109I 

— 

loo    Midland  Qt.  Wewera 



&^ 

sun 

821 

Bzk 

2$    Portdo.  Dun.  &  Omb.  Jan. 



■ 



13 

SO    Ulater    .. 





_ 

^ 

— 

izi    Do,<)uutan 



_ 

-. 

— 

<7 

— 

S3    Wateiford  and  Limerick  .. 

— 
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331-4 

~. 

^ 

lOo    D.  *  D.,  4  p  c  Goaruit'd  S'k 

— . 

.— . 

— 

— 

— 

— 

MO          De.           da       4^pc 

— 

_ 

— 

loU 

— 

— 

loo    fnbltn  A  Uaatli    1st,  «  p  c 

_ 





45 



ICO    D.,  W.,  A  W.,  6  per  cent   .. 



^ 
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— 

JO    U..  W.,  A  W.,5pG(18(!0) 

— 

S3i 



— 

— 

SO       Da          do.       (18«4) 

_ 

53 

— 

— 

— 

lOO    Gt.  Sootb'n  A  Weit'n  4  p  c 

— 



— . 

— 
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SO    Watfd.ALUnorick,tpcrd 

— . 

_ 

50 

50 

_ 

—    noi.4tpe 

SO   I>o.,newred,18<»-72,Spc 

- 

(9it 

z 

49! 

SO   Doi,  new  red,  ISn,  «  p  c 

_ 

♦9r 

♦9r 

49t 

Balliray  Debentures. 

-    BeHkst  A  Nth'n  Cos,  4  p  c 

^ 

_ 

_ 

^L 

_ 

— . 

—    Onbltai  A  Drogbeda  4  p  c 

_ 



_ 

_ 

— 

-   Do.4|pc 

_ 

r 



_' 

— 

-    DabllnA]ieatb4|{ie     .. 

— 

_ 

_ 

90 

: 

-    D..W.,AW.,4ipc 

— 

— 

-    Da.44pe 

— 

— 

loa 



loa 

— 

—    lit.  SoBth'n  A  Wett'n,  4  p  c 

.— 

98ff 

98|f 



-    Midland  lit.  We«t'n,  41  pc 

,». 

_ 

— 

—    • 

-   I>a.4«pc           ..     ^'.. 





I02| 

_ 



_ 

—   WaterrdAUmeriek4ipe 

— 

_ 

— 

— 

— 



_-   D<L,4ipc 

— 



— 

lOlf 
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*  Shares  net  fully  paid  ap  are  given  In  ItaUa. 
itaak  Bate— <  If  DUconnt-  Ai  per  cent.,  SOth  April.  1874 
Of  nepoail-31  per  cent.,  8th  Jsnoary,  1x74. 
Name  D>y>— Hay  13th  and  28th,  1874. 
Aeeonnt  Days— Hay  14th  and  28th,  1874. 
On  Satwdays  biui>ieas  coinmenees  at  1 1  a.m.,  and  (he  Stock  Brokers' 
Offless  close  at  1  p.m. 


Cedent  Arma  Tooji. — Colonel  Evelyn  Wood,  V.O., 
C.B.,  one  of  the  officers  in  the  Ashantee  Expedition,  and  a 
nephew  of  Lord  Hatherley,  has  qualified  himself  for  the 
law  as  a  profession,  and  having  kept  the  aconatomed  terms, 
has  been  called  to  the  bar,  but  does  not  intend  to  quit  Vba 
military  profession. 

Action  fob  an  Inch  and  a  Half  or  Land. — The  ^» 
Franciico  Chronicle  says:— On  Monday  afternoon,  in  the 
Fifteenth  District  Court,  a  judge,  a  clerk  of  the  court,  • 
sheriff,  a  short-hand  reporter,  three  lawyers,  a  plaintiff,  two 
defendants,  and  six  witnesses,  assisted  by  an  audience  of 
outsiders,  consumed  half  a  day  in  determining  who  owned 
a  piece  of  ground  an  inch  and  a  half  wide,  and  in  thirty 
feet  running  down  to  nothing.  The  land  was  in  the  rear  of 
a  lot  on  Tehama  Street,  and  worth  at  the  utmost  not  to 
exceed  five  dollars.  The  Court  told  the  defendants  to  go  in 
peace  and  made  the  plaintiff  pay  the  cost. 

After  a  prolonged  trial,  a  Cincinnati  court  has  decided 
that  a  purchaser  of  an  admission  ticket  to  an  operatic  or 
dramatio  entertainment,  who  purchases  his  entrance  card 
after  the  performance  has  commenced,  has  the  legal  right  to 
occupy  any  seat  he  finds  vacant,  holders  of  reserved  tickets 
possrsaing  not  a  single  right  which  be  is  bound  to  respect. 
A  bill  has  passed  the  House  of  Delegates  of  Maryland 
imposing  a  penalty  of  five  dollars  for  every  seat  sold  as 
reserved  after  the  performance  begins. 


BIBTHS,  MABEIAGES,  AHD  DEATHS. 

BIRTH. 
KENNT— Hay  1,  at  47  Hountjoy-aqnare  South,  the  wife  of  William 
Kenny,  Esq.,  barrister^t-law,  of  a  son. 


MABRIAGES. 
DILLON  and  TREVOR— May  S,  at  St.  Peter's  Chnreh,  DabUn,  by 
the  Rev.  G.  W.  Patton,  Jamea  DUlon,  Eaq.,  C.E.,  to  Maiy  Sarage 
Trevor,  daughter  of  Edward  Shirley  Trevor,  Esq.,  banister-at-Iaw. 

MACNAMARA  and  SAMPSON— April  28,  at  William  Stadt,  County 
Galway,  the  residence  of  the  bride's  father,  Michael  Maffliamara, 
Esq.,  solicitor,  Greenpark,  Ennls,  to  Mary,  eldest  daughter  of 
FrKoda  Comelini  Sampson,  Esq.,  M.D. 

DEATH. 
O'DRISCOLL— May  t,  at  4  Upper  Mount-street,  William  Justin 
O'DriacoU,  Esq.,  barrlster-at-law. 


CASES  for  holding  The  Irish  Law  Times,  and 
SoLiciTOHS'  JouRMAL,  for  One  Tear,  can  now  be  had.  Lettered  oa 
side,  Pnce  -  whole-bound  Cloth,  3a. ;  half-bound  Leather.  48. ;  whole* 
bound  Leather,  6a..  by  Post  4d.  extru,  from  J.  Faxx:oxkb,  fiS,  Upper 
SackvlUe^treet,  Dublin. 


LEGAL    POSTINGS: 


raOH    COURT    OF    CHANCERY 

Pursuant  to  an  Order  of  the  Hi^  Court  of  Chancray,  xxuKle  In  the 
Hatter  of  the  Estate  of  Henry  Diamond,  late  of  Derrynold,  in  the 
County  of  Lont'onderry,  decmaed;  FeUx  Donnelly,  and  Margaret 
Donnelly,  otbOTwiae  Henry,  hla  wife;  Edward  Hainon  and 
Catherine  Homon,  otherwise  Henry,  Us  wife;  and  Patrick 
Henry— the  Creditors  of  the  said 

HENRY  DIAMOND, 

who  died  in  or  about  the  month  of  Dicember,  1673— are,  on  or 
before  the  6th  day  of  JUNE.  1874,  to  send  hy  post,  pre-paid,  to  Messrs. 
Hknry  fi  UoHEBTT,  of  23  Bachelors'- walk,  in  the  City  of  Dublin,  the 
Solicitor  of  Anne  Diamond,  tbe  administratrix  of  the  deceased,  their 
Christian  and  surnames,  addresses  and  descriptions,  and  in  rase  of 
flnus,  Uie  namea  of  the  partners  and  stylo  and  title  of  the  firm,  the  full 
puticnlars  of  their  claims,  a  statement  of  their  aocounta,  and  tbe 
nature  of  the  securities  (if  any)  held  by  them ;  or  in  default  thereof 
they  will  be  peremptorily  excluded  from  the  benefit  of  the  said 
Order. 

Every  Creditor  boldlnR  any  security  Is  to  produce  the  same  before 
the  Right  Honourable  the  Vice-Crancvlj^r,  at  his  Cham  lien,  Four 
Courts,  Dublin,  on  the  19th  day  of  JUNE,  1874,  at  Twelve  of  the 
Clock    noon,    being   the    time    appt^ted   for    adjudicating   on    the 


Dated  this  6th  day  of  May,  1874. 

A.  T.  CHATTEETON,  Chief  Clerk. 
425        HAMS  M'MORDIE,  86Ucit(«  for  Plaintiff,  48  Dame-street. 
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LANDED    ESTATES'    COURT,    IRELAND. 

QUEEN'S     COUNTY. 

SALE, 
On  FRIDAY,  tht  nth  <%  of  JUNE,  1874. 


rO  B 
FUBLI 
-       In  ' 


E 

BT 


SOLD 


In  the  Matter  of 
the  Esute  of 
Thomas  A.  Bailey,  Esquire,!  PUBLIC    AUCTION, 

Owner  and  PetlUoner.      1  .       in  Three  Lots, 

(if  not  preTioiuly  dlspoeed  of  by  Private  Treatj, 
as  mentioned  below). 
By  the  Honoutvble  Judge  Flanagan, 
At  hli  Court, 
Landed    Estates'    Court,    Four    Courts,    Inns'-quay, 
Dublin, 
On   FBIDAT,    the   13th  day   of  JUNE,   1874, 
At  Twelve  o'clock  noon, 
The  tolIowinK  Valuable  Fee-simple  Properties,  situate  in  tlie 
Barony  of  Maryboro'  West,  in  the  Queen's  County: — 

LOT  1. 
Conilsta  of  the  Townland  of  Oclcanaroe,  containing  108a  8r  3Xp, 
stature  measure,  or  thereabouts,  and  producing  a  present  net  profit 
rent  of  £70  7s  8d. 

LOT  J. 
Consists  of  the  Townland  of  Springfield,  containing  914a  Or  I4|k 
statute  measure,  or  thereabouts,  and  producing  a  present  net  rental 
of  £83  lOs  8d. 

LOT  8. 
Consists  of  the  Townland  of  Camdoon,  containing  53fii  Or  3fip, 
statute  messure,  or  thereabouts,  and  producing  a  present  net  profit 
rent  of  £388  lOs  lOd. 

Dated  this  28th  day  of  April,  1874. 

0.  E.  D0BB8,  Ezamhier. 

DESCRIPTIVE   PARTICULARS. 

The  lands  lie  within  a  few  miles  of  the  Railway  Stations  of  Mount- 
rath  and  Maryborough,  and  are  adjacent  to  Mounimellick,  where  fairs, 
Ac,  are  held. 

The  tenants  sre  of  a  superior  class,  and  the  land  is  of  excellent 
quality. 

Portions  liave  been  lately  drained. 

It  Is  much  underlet. 

Messrs.  Brasslngton  and  Oale  have  recently,  by  direction  of  the 
Court,  made  a  verified  valuation,  and  they  report  that  the  present 
letting  value  of  the  estate  is  tSK  14s  9d,  being  about  one-third  more 
than  Uie  actual  rental. 

The  tenants  enjoy  the  riglit  of  turbary  in  the  bog  upon  the  adjoining 
lan<ls  of  Iry  (the  property  of  Sir  Charles  Coote). 

Proposals  (in  writing)  for  the  purclisse  of  all  or  any  of  tlie  Lots  wHl 
be  received  by  the  Owner's  Solicitors  up  to  the  Sijth  day  of  Mat,  1874, 
and  will  be  subm  tted  to  the  Judge  on  the  1st  day  of  Juirs,  1874,  at  the 
sitting  of  the  Court  (or  at  the  earliest  opportunity  afterwards)  witliout 
fuither  notice  to  any  persoa 

For  Rentals,  M^ia,  and  further  particulan,  apply  at  the  Registrar's 
Offlos,  Landed  Estates'  Court,  Four  Courta,  Inn's-quiy,  Dublin; 
or  to 

Mr.  CHARLES  MOORE,  fry,  BaUyflnn,  Moontrath  (who  will 
point  out  the  Premises) ;  or  to 

Messrs.  MEADE  A  COLLES,  Solicitors  for  the  Owner  and 
Petitlonor,  having  carriage  of  the  Sale,  No.  8  Kildare-street, 
Dublin.  419 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 
In  the  Matter  ot 

■JOHN    BRITTAN     and     HENRY    OTOOLE, 

fj     of  Connaught-plaoe,  Dslkey.  in  the  County  of  Dnl>UD,  Grocers, 
trading  as  Brittan  and  O'Toole,  Banlmipts. 

A  Public  Sitting  wUl  be  held  before  the  Chief  Reglatrar,  at  the  said 
Court,  at  tlw  Four  Cou^t^  Dublin,  on  THURSDAY,  the  91st  day  of 
MAT,  1874,  at  the  hour  of  Twelve  o'clock  noon,  for  the  Proof  and 
Admission  of  Debts.  The  Account  of  the  OfHclal  Aai%nee  snd  the 
Vouchers  for  the  fame  will  also  be  examined. 

A  Creditor  msy  prove  Ills  Debt  at  the  Sitting,  or  send  his  Affidavit 
of  Debt  in  the  prescribed  form  to  the  under-named  Official  Assignee, 
four  days  previously  to  the  Sitting,  In  older  to  liaTe  the  same  admitted 
as  a  Proof. 

Dated  this  6th  day  of  May,  1874. 

HUGH  DOTLE,  Registrar. 

LUCIUS  H.  DEERING,  Ofiklal  Asrignee,  33  Upper  Ormond- 
qusy,  Dublin. 

MOLLOr     ft     WATSON,     Solicitors     for    the    AHlgneea, 
18  Eustace-street,  Dublin. 423 


IN   THE   COURT  OF  BANKRUPTCY, 

IRELAND. 
In  the  Matter  of 

PATRICK  BYRNE, 

s.      of  Victoria-Street,  BcUsst,  in  the  County  <^  Antrim,  Dealer  in 
Tea,  a  Bankrupt 

A  Public  Bitting  will  be  held  before  the  Chief  Registrar,  at  the  said 
Court,  at  the  Four  Courts,  Uublhi,  on  FRIDAY,  the  92nd  day  of 
MAY,  1874,  at  the  hour  of  Twelve  o'clock  noon,  for  the  Proof  and 
Admission  of  Debts.  The  Account  of  the  Official  Assignee  snd  the 
Vouchers  for  the  same  will  also  be  examined. 

A  Creditor  may  prove  his  Debt  at  the  Sitting,  or  send  his  Affidavit 
of  Debt  in  the  prescribed  form  to  the  nnder-naroed  OAicial  Assignee, 
four  days  previously  to  the  Sitting,  in  order  to  have  the  same  admitted 
as  a  Proof. 

Dated  this  7th  day  of  May,  1874. 

HUGH  DOTLE,  Registrar. 

CHARLES    HENRT   JAMES,    Oflicial   Amignes,   80  Upper 
Ormond-quay,  Dublin. 

DENIS   LEONARD   A   H.    F.   LEACHMAN,  SoUdtors  tor 
the  Assignees,  43  Dame-street,  Dublin.  431 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


In  the  Matter  ot 

DANIEL         LINEHAN, 
late  of  1  and  9  BulUvan's-quay,  In  the  City  a<  Cork,  Grooer  and 
Spirit  Dealer,  a  Bankrupt. 

A  Public  Sitting  will  be  held  before  the  Chief  Rojistrar,  at  the  said 
Court,  at  the  Four  Court^  Dublin,  on  MONDAY,  the  2ith  day  M 
MAY,  1874,  at  the  hour  of  Twelve  o'clock  noon,  for  the  Proof  and 
Admission  of  Debts.  The  Account  of  the  Official  Assignee  and  the 
Vouchers  for  the  same  will  also  be  examined. 

A  Creditor  may  prove  his  Debt  st  the  Sitting,  or  send  Us  Afildavit 
of  Debt  in  the  prescribed  form  to  the  under^named  Official  Asrignee, 
four  days  previously  to  the  Sitting,  in  order  to  have  the  same  admitted 
as  a  Proof. 

Dated  this  4th  day  of  Hay,  1874. 

HUGH  DpTLE,  R^lstrar. 

LUCIUS  H.  DEERING,  Otficisl  Assignee,  83  Upper  Ormond- 
quay,  Dublin. 

JOHN  L.  SCALLAN,  Solicitor  for  the  Asslgnee^  98  Bachdoc^- 
walk,  Dublin.  416 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


In  the  Matter  of 

JEREMIAH  O'GRADY, 

V     of  KUmallock,  In  the  County  of  Ltancrick,  Baker,  Grocer,  and 
Fanner,  a  Bankrupt 

A  Publk:  Sitting  will  be  held  before  the  Chief  Registrar,  at  the  said 
Court,  at  the  Four  Courts,  Dublin,  on  MONDAY,  the  9Sth  day  of 
MAT,  1874,  at  the  hour  of  Twelve  o'clock  noon,  for  the  Proof  and 
Admission  o(  Debts.  The  Account  of  the  Oflicial  Assignee  and  tlia 
Vouchers  for  the  same  will  also  be  examined. 

A  Creditor  may  prov.-  his  Debt  at  the  SltUng,  or  send  Us  Affidavit 
of  Debt  in  the  prescribed  form  to  the  under-named  Oflldal  Assignee, 
four  days  previously  to  the  Bitting,  in  order  to  have  th :  same  admitted 
as  a  Proof. 

Dated  this  4th  day  of  May,  1874. 

HUGH  DOYLE,  Registrar. 

LUCIUS  H.  DEERING,  Oflldal  Assignee,  33  Upper  Onnonl- 
quay,  Dublin. 

JOHN  L.  SCALLAN,  Solicitor  for  the  Assignees,  28  Bachelor*'- 
walk,  Dublin,  417 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

THOMAS  BAILEY, 

of  Lame  In  the  Coanty  of  Antrim,  Publican,  was  on  the  8th  day 
of  May,  1874,  adjudged  Bankrupt. 

Public  Sittings  will  be  held  at  the  Court  of  Bankrupt^,  Four 
Courts,  Dublin,  on  TUESDAY,  the  3nd  day  of  JUNE,  1874, 
and  on  FRIDAY,  the  18th  day  of  JUNE,  1874,  at  the  boor  ot 
Kleven  o'dock  in  the  forenoon,  whereat  the  Bankrupt  b  to  attend, 
and  to  make  a  full  disdoeure  snd  discovery  ot  his  Estate  and  Effects. 
Creditors  may  prove  ttieir  Debts,  and  st  the  First  Sitting  choose  a 
Creditor's  Assignee.  At  the  Lsst  Sitting  the  Bankrupt  Is  required  to 
finish  his  Examination. 

All  persons  having  in  thdr  possession  any  Property  of  the  Bankn^lt, 
must  ddiver  it,  and  all  Debts  du ;  to  the  Bankrupt  must  be  paid,  to 
CUAiLxs  Hknrt  Jakes,  Esq.,  Official  Assignee,  Up  er  Ormond-quay, 
Dublin,  to  whom  Creditors  may  forward  their  AfHdavits  of  Debt 

HUGH  DOYLE,  Registrar. 

RICHARD   POPE    FEOSTE,  Solidtor,  SO  Lower  Sackville- 
street  444 
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THE  IRISH  JUDICATURE  BILL. 

lit  our  last  insue  we  gave  a  summary  of  the  provisions  of 
thu  measure,  and  we  deem  it  unnecessary  to  o£Fer  any 
excuse  for  again  returning  to  the  subject.  In  the  Hall, 
the  Library,  the  Soliciton'  Buildings,  and  the  Courts, 
the  proposied  changes  are  eagerljr  and  anxiously  dis- 
cussed. ¥Vom  the  highest  judicial  personage  to  the 
lowest  oflhsial  the  measure  is  canvassed  and  criticised 
with  altonate  hopes  and  fears.  The  Home  Bar  have 
met  and  passed  important  resolutions,  which  we  print 
in  another  column.  We  cannot  but  sympathize  with 
those  members  of  that  circuit  who  look  forward  with 
dismay  to  the  severance  of  a  professional  connexion 
which  is  the  fruit  of  many  years  of  toil,  exertion,  and 
pecuniary  expenditnre.  Those  who  may  be  added  on 
to  a  strange  circuit  will  have  to  begin  their  career 
anew,  forfeiting  the  advantages  which  old  acquaintance 
with  the  local  attorneys  conferred,  and  commencing  a 
new  start  in  pre-occupied  ground  under  disadvantages 
which  can  easily  be  foreseen.  Other  circuit  Bars  are 
preparing  to  discuss  the  probabilities  of  the  general 
■eramble,  and  propose  to  submit  their  claims  to  an 
aUotment  of  such  of  the  dissevered  counties  as  will 
supply  most  business,  or  be  most  accessible.  There 
is  one  consolation,  however,  in  all  this  commotion. 
Although  Lord  Cairns,  in  bis  opening  statement, 
annomioed  his  intention  to  reduce  the  six  circuits  to 
five,  yet  his  bill  does  not  expressly  enact  that  such  a 
reduction  shall  take  place.  The  61st  clause  enables  the 
Ixwd  lieutenant,  by  and  with  the  advice  of  the  Lord 
Chancellor  and  other  judges,  to  cause  rules  to  be  pre- 
pared, in  the  Act  referred  to  as  Rules  of  Court,  for  the 
purpose,  among  other  things,  "of  the  reduction  of  tho 
nainber  of  circuits,  and  for  the  regulation  of  circuits, 
including  the  times  and  places  at  which  they  are  to  be 
holden,  and  the  business  to  be  transact«d  thereat;" 
and  the  84th  section  provides  that  "this  Act,  except  as 
herein  is  expressly  directed,  shall  not,  unless  or  until 
otber  commissions  are  issued  in  pur8uan<»  thi-reof, 
affect  the  circuits  of  the  judges,  or  the  issues  of  any 
commissions  of  assizes.  Nisi  Prius,  Oyer  and  Terminer 
gaol  delivery,  or  other  commissions  for  the  discharge  of 
civil  or  criminal  business  on  circuit  or  otherwise.  It 
would,  tha«fore,  appear  that  the  circuit  ccAnmissions 
will  continue  to  issue  as  before  nntil  the  Lord  Chan- 
cellor and  the  judges,  by  their  rules,  ordain  that  a 
redaction  in  the  number  shall  take  place,  and  a  new 
oonfbriDation  be  substitute  for  the  old  time-honoured 
system.  Ample  opportunity  will,  therefore,  be  given 
for  bnngiog  the  weight  of  professional  opinion  to  bear 
upon  the  Judges  and  the  Legislature,  and  it  is  to  be  hoped 
that  the  Bar  will  look  to  their  own  interests  and  that  of 
the  attorneys  and  the  suitors,  which  are  inseparable  when 
considered  in  connexion  with  the  anticipated  changes. 
A  careful  perusal  of  the  bill  and  of  Lord  Cairns's 
statement  will  allay  another  apprehension  extensively 
entertained  by  the  general  public  as  well  as  the  Home 
Bar.  The  Act  does  not  propose  to  commit  the  business 
of  eadi  circuit  to  one  going  judge  of  assize.  That 
alteration  is  proposed  to  be  limited  to  the  Commission 
of  Oyer  and  Terminer  in  Dublin.  Two  judges,  it  is  to 
be  presumed,  will  still  be  considered  necessary  for  the 
concnrrent  dei^tch  of  crimtual  and  civil  business  on 
circuit,  and  the  number  of  judges  in  the  High  Court  of 


Justice  will,  for  a  time  at  least,  amply  suffice  for  the 
six  circuits.  Until  a  vacan<^  is  created  by  the  death, 
promotion,  or  retirement  of  two  of  the  nine  puisne 
judges  of  the  present  Law  Courts,  the  old  number  who 
have  hitherto  discharged  the  circuit  duties  will  continue 
to  be  available;  and  we  cannot,  therefore,  anticipate 
that  a  judicial  dearth  will  render  the  reduction  of  the 
circuits  immediately  expedient.  The  abolition  of  Mas- 
ter Fitzgibbon's  duties  as  Receiver  Master  is  also 
postponed  to  the  termination  of  his  tenure  of  that 
office,  and  thus  all  these  changes  are  likely  to  be  more 
protracted  than  at  first  sight  would  be  deemed  probable. 
The  able  remonstrances  of  the  Lord  Justice  of  Appeal, 
in  regard  to  the  Court  of  last  resort,  seem  to  have 
produced  the  desired  effect.  The  Imperial  Court  of 
Appeal  for  the  three  kingdoms,  which  has  been  sub- 
stituted for.thc  House  of  Lords,  will  be  one  and 
undivisible  as  far  as  ScotUnd  and  Ireland  are  con- 
cerned, and  will  be  capable  of  preferable  selection  by 
English  appellants  if  tney  desire  to  have  their  apiieals 
ultimatelv  decided  by  the  first  division  of  that  High 
Court.  The  possible  exclusion  of  an  Irish  judge  from 
a  seat  in  that  tribunal  is  to  be  deprecated ;  out  we 
hope  that  the  exigencies  of  the  butjness  to  be  trans- 
acted will  dispel  the  apprehensions  entertained  upon 
that  subject.  On  the  whole,  we  think  that,  as  these 
great  changes  are  inevitable,  the  manner  in  which  they 
are  proposed  to  be  effected  afford  less  ground  for  dismay 
and  apprehension  than  was  at  first  supposed  by  those 
whose  interests  are  so  deeply  involved. 

The  bill  amending  the  English  Judicature  Act  of 
1863,  and  constituting  the  Imperial  Court  of  Appeal, 
has  been  introduced  by  Lord  Cairns  as  a  companion 
measure  to  the  Irish  Judicature  Bill.  Both  bilb  should 
be  read  together,  as  they  form  one  code  for  this  country. 
The  first  inroad  is  now  about  to  be  made  on  one  of  the 
ancient  privileges  of  the  Upper  House,  and  some  of  its 
members  seem  to  foresee  disaster  in  the  movement. 
Lord  Redesdale  is  arousing  himself  for  the  contest,  and 
hiis  already  given  notice  of  motion  to  repeal  the  clauses 
of  this  Act  of  1 873  which  proposes  to  abolish  the  legal 
tribunal  of  the  House  of  Lords.  If  he  can  muster  a 
majority  of  the  Peers  to  support  hiiu,  that  noblu  House 
wiU  still  retain  what  will  be  aii  empty- jirivilege  to  the 
great  majority,  an  honourable  duty  to  a  very  few.  We 
think  it  matters  little  to  the  public  whether  the  Court 
of  Appeal  consists  of  the  Law  Lords  sitting  nominally 
as  the  House  of  Lords,  or  the  Law  Lords,  strengtheiifd 
by  an  infusion  of  fresh  judicial  talent,  sitting  nominally 
as  the  Imperial  Court  of  Appeal,  provided  that  talent 
contained  a  fair  proportion  of  Irish  and  Scutch  mem- 
bers sufficiently  qualified  to  represent  the  legal  pro- 
fessions of  their  respective  countries.  But  it  appears 
by  the  resolutions  of  the  Irish  Bar,  which  we  print 
elsewhere,  that  that  learned  body  considers  Lord  Caims's 
proposed  Imperial  Court  undeserviug  of  their  approval, 
and  would  rather  stare  decisis,  or,  as  one  of  their  body 
facetiously  observed,  "prefer  the  ills  they  know  than 
fly  to  those  they  know  not  of."  They  deprecate  hasty 
legislation  like  the  Judicature  Act  of  last  year,  and 
require  that  the  bill  for  Ireland  should  be  considered 
by  the  profession  before  it  is  passed  into  law.  This  is 
but  reasonable,  and  we  are  glad  to  see  the  Bar  of  Ire- 
land, true  to  their  ancient  character  for  enlightened 
independence,  throwing  overboard  all  political  and  party 
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couskleraliuos,  and  uaanimously  agreeing  to  adopt  the 
course  most  likely  to  ensure  the  passing  of  an  unob- 
jectionable measure.  We  do  not  think  uny  Govern - 
meat  can  disregard  the  suggestions  of  the  Irish  Bar, 
and  we  hope  that  the  Committee  now  appointed  will 
not  be  dissolved  until  they  have  an  opportunity  o(  con- 
sidering and  reporting  on  the  rules  and  orders,  as  well 
as  on  the  provisions  of  the  bill.  We  think  we  can 
safely  prophesy  that  the  Irish  rules  and  orders  will 
closely  follow  the  precedent  of  the  English,  which  are 
about  to  appear  immediately.  We  therefore  invite  the 
attention  or  both  branches  of  the  profession  to  their 
consideration,  and  we  hope  the  {Solicitors  will  follow  the 
example  of  the  Bur,  and  apply  themselves  without 
delay  to  the  consideration  of  these  sweeping  changes. 
For  ourselves,  we  can  only  say  we  shall  watch  the  pro- 
gress of  the  bill  in  all  its  stages,  and  assist  to  the 
utmost  of  our  power  the  deliberations  of  these  bodies, 
by  suggesting  or  publishing  such  views  as  may,  from 
time  to  time,  present  themselves  as  worthy  of  ci.>n- 
sideration. 


LEGAL  BUSINESS  OF  THb:  IRISH  CHUBCEI 
COMMISSIONEBa 

A  MATTEa  of  some  importance,  not  only  to  the  Solicitors 
of  Ireland  but  also  to  the  public,  was  brought  before 
the  Incorporated  Society,  at  their  half-yeariy  Meeting, 
on  the  9th  instant,  by  Mr.  Ellis,  who  aJleged  that  the 
lecal  business  of  the  Irish  Church  Commis.^ioners  was 
delayed  and  postponed. 

Mr.  Ellis  stated  that,  by  circulars,  headed  "  Instruc- 
tions to  intending  purchasers  of  Glebe  Lands,"  issued 
in  the  name  of  the  Commissioners,  it  is  suggested  to 
purchasers  to  employ  the  Commissioners'  solicitor,  whose 
name  and  the  address  of  his  private  oiEce  are  therein 
set  forth — that,  along  with  this,  is  sent  another  circular 
from  the  solicitor  himself,  suggesting  to  these  purchasers 
to  employ  him  to  prepare  their  conveyances  on  terms  that 
appear  low,  but  which  are  asserted  to  be  Urge  in  propor- 
tion to  the  work  done.  That  thereby  the  Commissioners' 
solicitor  procured  for  himself  business  which  ought  pro- 
perly, and  would,  otherwise,  be  divided  amongst  the 
I>rofession  at  large.  It  appears  that  when  these  instruc- 
tions and  drculars  were  first  issued,  the  Council  of  the 
Incorporated  Society  strongly  remonstrated  against 
them,  and  asked  the  Commissioners  to  receive  a  depu- 
tation from  their  body  to  discuss  the  question,  which  the 
Commissioners  refused,  and  declined  to  bold  further 
communication  on  the  subject. 

It  appears,  further,  that  the  Commissioners  refused 
to  Bnpply  to  purchasers  who  employed  other  but  the 
Commissioners'  solidtor  the  printed  form  of  conveyance 
on  parchment,  assigning  as  their  reason  for  such  refusal 
that  they  could  omy  "  be  i>ure  of  the  tenants  deriving 
benefit  irom  these  parchment  forms  when  in  the  hands 
of  their  (the  Commissioners')  own  solicitor." 

We  have  these  printed  forms  of  mortgage  and  con- 
veyance before  us,  and  we  must  eay  that  writing  a  few 
words  into  them  is  very  handsomely  paid  for  by  £3  3s. 
each — £6  6s.  for  the  two,  where  there  is  not  a  single 
shilling  of  outlay  or  expense  attending  them,  and 
that  the  imputation  cast  upon  the  profession,  in  the 
refusal  to  give  them  to  others,  is  gratuitously  insulting 
and  unjustifiable. 

We  doubt  not  that  the  intention  of  the  Commis- 
sioners in  issuing  these  instructions  was,  as  they  say,  for 
the  benefit  of  the  poorer  tenants;  but  sometimes  it 
seems  to  have  had  the  opposite  effect,  and  many  of 
them  are  said  to  have  lost  their  pre-emptive  right  under 
the  statute  to  purchase  their  little  holdings,  from  not 


being  able  to  pay,  at  the  same  moment,  their  purchase- 
money  and  the  costs  of  the  mortgage  and  conveyance ; 
whereas  had  the  work  of  filling  up  these  documents 
been  left  to  the  profession  generally,  there  are  plenty 
of  high-minded  and  liberal  local  solicitors  who  would 
have  done  so  at  a  lower  scale  of  charge,  and  would  have 
given  these  poor  tenants  time  to  pay  at  their  conve- 
nience. 

We  have  received  numerous  communications  on  this 
subject  from  various  quarters;  but,  as  was  suggested 
at  the  meeting,  the  matter  will  probably  become  the 
subject  of  inquiry  in  Parliament. 


THE  JUDICATUXE  BILL  AND  THE  IBISH  BAR. 

At  a  meeting  of  the  Irish  Bar,  held  in  the  Library  of 
the  Four  Courts,  on  Friday,  Mr.  Bariow,  Q.C.,  in  the 
Chair,  Mr.  Kisbey  being  appointed  Secretary,  Mr. 
Falkiner,  Q.C.,  proposed,  and  Mr.  J.  F.  klrington,  Q.C., 
seconded,  the  following  resolution : — 

"  That  the  Secretary  of  the  Meeting  be  requested  to 
communicate  to  the  Right  Honourable  th^  Attorney- 
General  for  Ireland,  that  in  the  opinion  of  the  Bar  of 
Ireland  the  House  of  Lords  should  continue  to  be  the 
Ultimate  Court  of  Appeal  for  the  United  Kingdom, 
and  that,  therefore,  the  proposals  embodied  in  Lord 
Redesdale's  pending  resolutions  are  worthy  of  the 
serious  consideration  of  Her  Majesty's  Government." 

Several  gentlemen,  including  Mr.  Hemphill,  Q.C.,  Mr. 
Andrews,  Q.C.,  Mr.  Gamble,  Q.C.,  Mr.  Hiduon,  and 
Mr.  Frazer,  took  part  in  the  debate  which  followed,  and 
an  amendment  proposing  to  omit  the  latter  part  of  the 
resolution  referring  to  Lord  Redesdale's  pending  reso- 
lution having  been  proposed  and  seconded,  the  original 
resolution  was  declared  carried,  the  ayes  preponderating 
considerably.  Sergeant  Armstrong  then  proposed,  and 
Mr.  Gamble  seconded  a  resolution  appointing  a  number, 
of  members  of  the  Bar  to  act  as  a  Committee  to  take 
into  consideration  the  provisions  of  the  Judicature  Bill 
(Ireland),  and  report  thereon  to  a  general  meeting  of 
the  Bar. 


THE  LATE   WILLLAM   SHORT,   ESQ, 

BABRiaTEB-AT-LAW. 

We  much  regret  to  have  to  announce  the  death  of 
Mr.  Short,  of  4,  Harcourt-street,  in  this  city,  which 
took  plaee  on  Wednesday  last.  This  gentleman  was 
called  to  the  Bar  in  Michaelmas  Term,  1868,  and 
enjoyed  an  excellent  practice,  considering  his  standing, 
and  acquired  the  esteem  and  regard  of  all  with  whom 
he  came  in  contact.  Previous  to  joining  the  Bar,  Mr. 
Short  had  been  connected  with  the  Irish  Press,  and  in 
that  sphere  also  he  was  highly  successful. 


Cbihinal  Statistiob. — The  Twentieth  Report  of  tiie 
Director  of  Convict  Prisons  for  Ireland,  which  dntls  with 
the  period  ended  on  the  21  at  of  December,  1878,  baa  been 
pablinbed.  At  that  date  the  aocommodation  for  convict*  in 
the  Government  prisoiu  was  estimated  »a  amounting  to 
2,050.  On  the  Ist  of  January  of  the  present  year,  tJhere 
were  confined  844  moles  and  289  females,  making  a  total  of 
1,133.  Daring  the  past  year  228  pemons  were  sentenced 
to  various  terms  of  penal  servitude.  A  oomponBon  of  the 
number  of  prisoners  in  gaol  at  corresponding  dates  during 
the  last  twenty  years  exhibits  a  steady  and  almost  unbroken 
decrease  in  crime.  At  the  ooramencement  of  1854,  the 
Government  prisons  ha<J  3,983  inmates ;  in  1864  there  were 
1,768 ;  in  the  present  year  there  are,  as  we  have  stated, 
bat  1,133. 
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A  BILL 
lutibUed — An  Act  for  the  coiuHtuHon  of  one   Court  of 
JtuHeatart,  artd  for  other  pnrpoHi  rdaUng  to  the  belter 
Adpanitlnition  of  Justice,  in  Ireland. 

Whkhiab  it  !a  exp«dieDt  to  coDttitute  one  Court  of  Judica- 
ture, and  to  make  prorisioii  for  the  better  adnuDUtratioD 
of  justice,  in  Ireland. 
Be  it  therefore  enacted,  &c  : 

PSELIXIITABT. 

1.  lliie  Act  may  be  cited  for  all  purposes  as  the  "  Court 
of  Judicature  Act  (Ireland),  1874." 

2.  This  Act,  except  any  prorision  thereof  which  is  de- 
clared to  take  effect  on  the  passing  of  this  Act,  shall 
oommence  and  come  into  operation  on  the  first  day  of 
January  1875. 

S.  In  the  construction  of  this  Act,  unless  there  is  any- 
thing in  the  subject  or  context  repugnant  thereto,  the 
several  expressions  herein-after  mentioned  shall  h»Te,  or 
include,  the  meamngs  following ;  (that  ia  to  say,) 

"High  Court  of  Chancery"  and  "Court  of  Chancery" 

respectively  shall  mean  the  High  Court  of  Chancery 

in  Ireland,  and  shall  include  the  Lord  Chancellor. 
"  Court  of  Queen's   Bench"  shall  mean  the  Court  of 

Queen's  Bench  in  Irelnnd. 
"Court  of  Common-  Pleas"  shall  mean   the   Court  of 

Common  Pleas  in  Ireland. 
"Court  of  Exchequer"  shall  mean  the   Court  of  Ex- 

chequer  in  Ireland. 
"  High  Court  of  Admiralty"  shall  mean  the  High  Court 

of  Admiralty  of  Ireland. 
"  Court  of  Probate"  shall  mean  the  Court  of  Probate  iu 

Ireland. 
"  Court  for  Matrimonial  Causes  and  Matters  "  shall  mean 

the  Court  fur  Matrimonial  Causes  and  Matters  in 

Ireland. 
"  Landed  Estates  Court"  shall  mean  the  Landed  Estates 

Court,  Ireland. 
"  Court  of  Bankruptcy"  shall  mean  the  Court  of  Bank- 
ruptcy in  Ireland. 
"  Lord  ijeutenant"  shall  mean  the  Lord  Ijeutenant  or 

other  Chief  Governor  or  Guvemors  of  Ireland  for 

the  time  being. 
"Lord    Chancellor"   shall    mean    Lord    Chancellor    of 

Ireland,  and  shall  include  Lords  Commissioners  and 

Lord  Keeper  of  the  Great  Seal  of  Ireland. 
"The  Lord  Chief  JusUoe"  shall  mean  the  Lord  Chief 

Justice  of  Ireland. 
"Master  of  the  Rolls"  shall  mean  the  Master  of  the 

Bolls  in  Ireland. 
"  Lord  Justice  of  Appeal "  shall  mean  the  Lord  Justice 

of  Appeal  in  Chancery  in  Ireland. 
"  Tice-Chancellor"  shall  mean  the  Vioe-Chanoellor  of 

IreUnd. 
"  Imperial  Conrt  of  Appeal"  shall  mean  Her  Majesty's 

Imperial  Court  of  Appeal  established  by  the  Supreme 

Court  of  Judicature  Acts,  1873-1874. 
"High   Court  of  Justice"  shall  mean   Her  Majesty's 

Cooit  of  Jnstice  in  Ireland  established  by  this  Act. 
"Judge  of  the  High  Conrt  of  Justice"  shall  not  include 

an  "additional  Judge"  of  such  Court, 
"  Court  of  Appeal"  shall  mesn  Her  Majesty's  Court  of 

Appeal  in  Ireland  ostablisbed  by  this  Act. 
"The  'freasury"  shall  mean  the  Commissionen  of  Her 

Majesty's  Treasury  for  the  time  being,  or  any  two 

of  them. 
"  Eulea  of  Court"  shall  include  forms, 
"  Cause  "  shall  include  any  action,  suit,  or  other  original 

proceeding  between  a  plaintiff  and  a  defendant,  and 

amy  eriminal  proceeding  by  the  Crown. 
"  Suit"  shall  include  action. 
"Action"  shall  mean  a  civil  proceeding  commenced  by 

writ,  or  in  such  other  manner  as  may  be  prescribed 

by  Rules  of  Court ;  ami  shall  not  include  a  criminal 

proceeding  by  the  Crown. 
"  FlaintiS''  shall  include  every  person  asking  any  relief 

(othrrwise  than  by  way  of  counter-claim  a4  a  de- 
fendant) against  any  other  person  by  any  form  of 


proceeding,  whether  the  same  be  taken  by  action, 
suit,  petition,  motion,  summons  or  otherwise. 

"Petitioner"  shall  include  every  person  msking  any 
application  to  the  Court,  either  by  petition,  motion, 
or  summons,  otherwise  than  as  against  any  defen- 
dant. 

"Defendant"  shall  include  every  person  served  with  any 
writ  of  summons  or  process,  or  served  with  notice  of, 
or  entitled  t'l  nttend  any  proceedings. 

''Party  "  shall  include  every  person  served  with  notice  oi^ 
or  attending  any  proceeding,  although  not  named 
on  the  Record. 

"Matter"  shall  include  every  proceeding  in  the  Court 
not  in  a  cause. 

"Pleading"  shall  include  any  petition  or  summons,  and 
also  shall  include  the  statements  in  writing  of  the 
claim  or  demand  of  any  plaintiff,  and  of  the  defence 
of  any  defen<lant  thereto,  and  of  the  reply  of  the 
pluntiff  to  any  oounter-olaim  of  a  defendaoit. 

"Judgment"  shall  include  decree. 

"Order"  shall  include  rule. 

"Oath"  shall  indode  solemn  affirmation  and  statutory 
declaration. 

"Crown  cases  reserved"  shall  mean  snch  questions  of  law 
reserved  in  Criminal  Trials  as  are  mentioned  in  the 
Act  of  the  eleventh  and  twelfth  years  of  Her 
Majesty's  reign,  chapter  seventy-eight, 

"Pension"  shall  include  retirement  and  superannuation 
nllowsnoe. 

"  Existing"  Hhall  mtian  existing  at  the  time  appointed  for 
the  commencement  of  this  Act. 

"Rflgistnition  of  Voters  Acts"  sha^l  mean  the  Act  of  the 
session  of  the  thirteenth  and  fourteenth  years  of  the 
reign  of  Her  present  Majesty,  chapter  sixty-nine^ 
and  all  other  Acts  or  parts  of  Acts  relating  to  the 
registmliou  or  qualification  of  persons  entitled  to  vote 
at  the  election  of  members  to  serve  in  Parliament  for 
Ireland. 

"Beat  <-«t4te"  shall  include  lea8ehol4s  for  years. 


Part  L 
Conttitution  and  Jvdja  of  Court  of  Judioaturt. 

4.  Friim  and  aftur  the  time  appointed  for  the  commence- 
ment of  this  Act,  the  several  Courts  herein-after  mentioned, 
(that  ia  Co  say,)  "The  High  Court  of  Chancery,  the  Court  of 
Queen's  Bench,  the  Court  of  Common  Pleas,  the  Court  of 
Excheiiuer,  the  High  Conrt  of  Admiralty,  the  Court  of 
Probatr,  the  Court  for  Matrimoninl  Causes  and  Mutters^ 
the  Landed  Estates  Court,  anil  the  Court-  of  Bankruptcy, 
shall  bi-  united  and  consolidated  together,  and  shall  consti- 
tute, under  and  subject  to  the  provisions  of  this  Act,  one 
Court  "f  Judicature  in  Ireland. 

6  The  said  Court  shall  coi^sist  of  twq  permanent  Divi- 
sions, one  of  which,  under  the  name  of  "Her  Majesty's 
High  Co.nrt  of  Justice  in  Ireland,"  shall  have  and  exercise 
original  jurisdiction,  with  such  appellate  jurisdiction  from 
inferior  Courts  as  is  herein-after  mentioned,  and  the  other 
of  which,  under  the  name  of  "Her  Majesty's  Court  of 
Appeal  in  Ireland,"  shall  have  and  exercise  appellate  juris- 
diction, with  such  original  jurisdiction  as  herein-after 
mentioned  as  may  be  incident  to  the  determination  of  any 
appeal.  . 

6.  Her  MMesty's  High  Court  of  Justice  in  Ireland  shall 
be  constituted  as  tollowa : — The  first  Judges  thereof  shall  be 
the  Lord  Chancellor,  the  Lord  Chief  Justice,  the  Master  of 
the  Bolls,  the  Lord  Chief  Jastioe  of  the  Common  Pleas,  the 
Lord  Chief  Baron  of  the  Exchequer,  the  Vice  Chancellor, 
the  several  Puisne  Justices  of  the  Court  of  Queen's  Bench 
and  Common  Pleas  rexpectively,  the  several  Junior  Barons 
of  the  Court  of  Exchequer,  the  Judge  of  the  Court  of  Pro- 
bate and  of  the  Court  for  Matrimonial  Causes  and  Matters, 
and  the  Judge  of  the  Landed  Estates  Court,  except  such,  if 
any,  of  the  aforesaid  Judges  as  shall  be  appoiutcl  an 
ordinary  Judge  of  the  Court  of  Appeal. 

Subject  to  the  provisions  herein-after  contained,  whenever 
the  ofBce  of  a  Judge  of  the  siiid  High  Court  shall  beoome 
vacant,  a  new  Jndge  may  be  appointed  thereto  by  Her 
Majesl^,  by  Letters  Patent.  All  persons  to  be  hereafter 
appointed  to  fill  the  places  of  the  Lord  Chief  Justice,  the 
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Master  of  the  Rulla,  the  Lord  Chief  Justice  of  the  Common 
Fleaa,  and  the  Lord  Uliief  Baron,  and  their  suoeeaora  respec- 
tively, shall  continue  to  be  appointed  to  the  same  reHpectiTe 
offices,  with  the  same  preoe<lence,  and  b;  the  same  respec- 
tive titles,  and  in  the  same  manner,  Teepeotively,  as  hereto- 
fore. Every  Judge  who  shall  be  appointed  to  till  the  place 
of  any  other  Ju'fge  of  the  High  Conrt  of  Justice  shiul  be 
styled  in  bis  appointment  "Judge  of  Her  Majesty's  High 
Court  of  Jastioe  in  Ireland." 

Pioviiled  always,  that  if  at  the  commenoement  of  this 
Act  the  number  of  Puisne  Justices  and  J  unior  Barons  who 
shall  become  Judges  of  the  said  High  Court  shxll  exceed 
wven  in  the  whole,  nn  new  Judge  of  the  said  High  Court 
shall  be  appointed  in  the  place  of  any  such  Puisne  Justice 
or  Junior  Baron  who  shall  die  or  resign  while  such  whole 
number  shall  exceed  seven,  it  being  intended  that  the  per- 
manent number  of  Jodgrs  of  the  said  High  Court  shall  not 
exceed  fifteen. 

All  the  Judges  of  the  said  Court  shall  be  addresised  in 
the  manner  which  is  now  customary  in  addresaint;  the 
Judges  of  the  Superior  C»urts  of  Common  Law  in  Ireland, 
and  shall  have  in  all  respects,  save  as  in  this  Act  otherwise 
expressly  provided,  equal  power,  authority,  and  jurisdiction. 

The  Lord  Chancellor  for  the  time  being,  or  in  bis  absence 
the  Lord  Chief  Justice  for  the  time  being,  shall  be  Presi- 
dent of  the  High  Court  of  Justice. 

7.  The  existing  Judge  of  the  Landed  Estates  Court  shall 
continue  to  have  all  the  powers,  juiisdiction,  and  anthori^ 
which  he  had  before  the  passing  of  this  Act,  and  also  aU 
power,  jurisdiotion,  and  authority  which  might  before  the 
passing  of  this  Act  have  been  exercised  by  two  Judges  in 
that  Court,  and  save  as  herein-after  expressly  provided  he 
shall  not  be  liable  to  discharge  any  further  or  other  duties  ; 
and  every  person  succeeding  the  said  Judge  shall  have  the 
same  power,  jarisdiction,  and  authority  as  by  any  previous 
statute  or  by  this  Act  have  been  conferred  upon  snch 
Judge,  and  dixcharge  the  same  duties  as  are  continued  or 
imposed  upon  him  by  this  Act ;  provided,  however,  also 
that  each  and  every  other  Judge  of  the  High  Court  of 
Justice  shall  be  capable  of  exerpising  the  same  power, 
jurisdiction,  and  autliority  ss  the  said  Judge  of  the  Landed 
Estates  Court. 

8.  The  existing  Judges  of  the  Court  of  Bankruptcy  and 
their  successors  in  su^  offices  respectively,  who  shall  be 
appointed  in  the  same  manner  as  heretofore,  and  the 
ezistiog  Judge  of  the  High  Court  of  Admiralty,  shall,  as 
as  to  tenure  of  office,  rank,  title,  salary,  pension,  jurisdic- 
tion, powers,  and  authority  respectively,  remain  and  be  in 
the  Btune  condition  and  be  liable  to  discharge  the  same 
duties  respectively,  and  ndne  other,  as  if  this  Act  had  not 
been  passed. 

When  the  existing  Judge  of  the  High  Court  of  Admiralty 
shall  die  or  resign,  no  person  shall  be  appointed  to  saooeed 
him  in  his  sud  office. 

9.  Her  Majesty's  Court  of  Appeal  in  Ireland  shall  be 
constituted  as  follows  :  There  shall  be  four  ex-officio  Judges 
thereof^  and  two  ordinary  Judges,  who  shall  from  time  to 
time  be  appointed  by  Her  Majesty.  The  ex-officio  Judges 
shall  be  the  Lord  Chancellor,  the  Lord  Chief  Justice,  the 
liord  Chief  Justice  of  the  Coniin»n  Pleas,  and  the  Lord 
Chief  Baron  of  the  Exchequer.  The  first  ordinary  Judges 
of  the  said  Court  shall  be  the  existing  Lord  Justioe  of 
Appeal  in  Chancery,  and  such  other  person  as  Her  Miyesty 
may  b«  pleased  to  appoint  by  Letters  Patent ;  such 
appointment  may  be  made  either  before  or  after  the  com- 
mencement of  this  Act,  and  if  made  before  shall  take  effect 
firom  the  commenoemoit  of  this  Act. 

Bi  sides  the  said  ex-officio  Judges  and  ordinary  Judges, 
it  shall  be  lawful  for  Her  Majesty  (if  she  shall  think  fit),  to 
appoint  under  Her  Royal  Sign  Manual  as  additional  Judges 
of  the  Ootirt  of  Appeal  any  persons  who  having  held  the 
office  of  Lord  Chancellor  in 'Ireland  shall  signify  in  writing 
their  willingness  to  serve  as  such  additional  Judges. 

The  ordinary  and  additional  Judges  of  the  Court  of 
Appeal  shall  be  styled  Lords  Justices  of  Appeal.  All  the 
Judges  of  the  s<ud  Court  shall  have  in  all  i-espects,  save  as 
in  this  Act  is  otherwise  expressly  provide'!,  equal  power, 
authority,  and  jurisdiotion. 

Whenever  the  office  of  an  ordinary  Judge  of  the  Court 


of  Appeal  becomes  vacant,  a  new  Judge  may  be  appointed 
thereto  by  Her  Majesty  by  Letters  Patent. 

The  Lord  Chancellor  for  the  time  being  riiall  be  President 
of  the  Court  of  AppeaL 

10.  The  office  of  ordinary  Judge  of  the  Court  of  Appeal 
or  of  any  Judge  or  Additional  Judge  of  the  High  Court  of 
Justice  may  be  vacated  by  resignation  in  writing,  under 
his  hand,  addressed  to  the  Lord  Lieutenant,  without  any 
deed  of  surrender ;  and  the  office  of  any  Judge  of  the  said 
High  Court  shall  be  vacated  by  his  being  ap^inted  to  the 
office  of  ordinary  Judge  of  the  Court  of  Appeal.  The  said 
Courts  respectively  shall  bd  ileemed  to  be  duly  constituted 
during  and  notwithstanding  any  vacancy  in  the  office  of  any 
Judge  or  additional  Judge. 

11.  Any  person  who  has  practised  for  not  less  than  ten 
years  at  the  Bar  of  Ireland  shall  be  qualified  to  be  i4>pointed 
a  Judge  of  the  said  High  Court  of  Justice ;  and  any  per- 
son who  if  this  Act  had  not  passfsd  would  have  been  qnali- 
fied  by  law  to  be  appointed  Lord  Justice  of  the  Court  of 
Appeal  in  Chancery  in  Ireland,  or  has  been  a  Judge  of  the 
High  Court  of  Justice  of  not  less  than  one  year's  standing, 
shall  be  qualified  to  be  appointed  to  the  office  of  ordinary 
Judge  of  the  said  Court  of  Appeal. 

12.  Every  Judge  of  the  High  Court  of  Justice,  and 
ordinary  J  ndge  of  the  Court  of  Appeal,  shall  hold  his  office 
for  life,  subject  to  a  power  of  removal  by  Her  Majesty,  on 
an  address  presented  to  Her  Majesty  by  both  Houses  oi 
Parliament.  No  Judge  of  either  of  the  said  Courts  shall  b« 
capable  of  being  elected  to  or  of  sitting  in  the  House  of 
Commons.  Every  Jo^a  of  either  of  the  said  Cou'ts 
(other  than  the  Lord  Clianoellor)  when  he  enters  on  the 
execution  of  his  office,  shall  take,  in  the  presence  of  the 
Lord  Chancellor,  the  oath  of  all^iance,  and  judicial  oath 
as  defined  by  the  Promissory  Oathn  Act,  18R8.  The  oaths 
to  be  taken  by  the  Lord  Chancellor  shall  be  the  same  aa 
heretofore. 

18.  The  tx-offieio  Judges  of  the  Coon  of  Appeal  shall 
rank  in  the  Court  of  Judicature  in  Ireland  in  the  order  of 
their  present  respective  official  precedence.  The  ordinary 
Judges  of  the  Court  of  Appeal  shall  rank  in  the  said  Court 
next  after  the  Lord  Chief  Baron,  and  between  themselves 
according  to  the  priori^  of  thtir  appointments.  * 

The  Judges  of  the  High  Court  of  Justice,  who  are  not 
also  Judges  of  the  Court  of  Appenl,  shall  rank  next  after 
the  ordinary  Judges  of  the  Court  of  Appeal,  and  among 
themselves  (subject  to  the  proviidona  herein-after  contained 
as  to  existing  Judges)  according  to  the  priority  of  their 
respective  appointments. 

14.  Every  existing  Judge  who  is  by  this  Act  made  a 
Judge  of  the  High  Court  of  Justice  or  ordinary  Judge  of 
the  Court  of  Appeal  shall,  as  to  tenure  of  offiop,  rank,  title, 
patronage,  and  the  powers  of  appointment  or  dismissa], 
and  all  other  privileges  and  disqualifications,  and  also  aa  to 
salary  and  pension,  save  ns  is  herein-afWr  provided,  remain 
in  the  same  condition  aa  if  this  Act  had  not  passed  ;  and, 
subject  to  the  change  effected  in  their  jurisdiction  and 
duties  by  or  in  pursuance  of  the  provisions  of  this  Act, 
every  such  existing  Judge  shall  be  capable  of  performing 
and  liable  to  perform  all  duties  which  he  would  have  been 
capable  of  performing  or  liable  to  perform  in  pursuance  of 
any  Act  of  Parliament,  law,  or  custom  if  this  Act  had  not 
passed.  No  Judge  appointed  before  the  passing  of  this 
Act  shall  be  required  to  act  under  any  Commission  of 
Aasize,  Nisi  Prins,  Oyer  and  Terminer  or  Gaol  Delivery, 
unless  he  was  so  liable  by  usage  or  custom  at  the  time  of 
the  pasKing  of  this  Act. 

Service  m  a  Judge  in  the  High  Court  of  Justice,  or  as 
an  ordinary  Judge  in  the  Court  of  Appeal,  shall,  in  the 
case  of  an  existing  Judgu  for  the  purpose  of  determining 
the  length  of  service  entitiing  such  Judge  to  a  pension  on 
his  retirement,  be  deemed  to  fae  a  continuation  of  his  service 
in  the  Court  of  which  he  is  a  Judi^e  at  the  time  of  the 
commenoement  of  this  Act. 

16.  If  in  any  case  not  expressly  provided  for  by  this 
Act,  a  liability  to  any  duty,  or  any  authority  or  power,  not 
inddent  to  the  administration  of  Justice  in  any  Court, 
whose  jarisdiction  is  transferred  by  this  Act  to  the  High 
Court  nf  Justice,  Khali  have  been  imposed  or  conferred  by 
any  statutf,  law,  or  custom  upon  the  Judges  or  any  Judge 
ot  any  of  suuh  courts,  save  as  herein-after  mentioned,  every 


Digitized  by 


Google 


1874.] 


AND  SOLICITORS'  JOURNAL. 


261 


Jndge  of  the  Mid  High  Court  Bhsll  be  capable  of  perfurming 
and  exercising,  and  eWl  be  liable  to  performand  empowerea 
to  exercise  evei^  such  duty,  aathority,  and  power,  in  the 
came  manner  a«  if  this  Act  had  not  passed,  and  as  if  he 
bad  been  duly  appointed  the  soccessor  of  a  Judge  liable  to 
such  duty,  or  poaseesing  auoh  authority  or  power,  before 
the  passing  of  this  Act.  Any  such  duty,  authority,  or 
power,  imposed  or  conferred  by  any  statute,  law,  or  oostom, 
in  any  such  cue  as  aforesaid,  upon  the  Lord  Chancellor/ 
the  Liord  Chief  Justice,  the  Master  of  the  Rolls,  the  Lord 
Chief  Justice  of  the  Common  Pleae^  or  the  liord  Chief 
Baron,  shall  continue  to  be  performed  and  exercised  by 
them  respectively,  and  by  their  respective  successors,  in 
the  same  manner  as  if  this  Act  had  not  passed. 

16.  From  and  after  the  time  fixed  for  the  commencement 
of  this  Act,  there  shall  be  paid  by  way  of  salary  to  each  of 
the  existing  Judges  following ;  that  is  to  say. 

To  the  Master  uf  the  Rolls  and  to  each  of  the  Puinne 
Justices  and  Junior  Barons  the  sum  of  four  thousmd 
pounds ;  and 
To  the  Judge  of  the  Landed  Estates  Court  the  sum  of 
three  thuuRand  fire  hundred  pounds. 
Such  salaries  shall  be  instead  of  the  salaries  by  law  payable 
tu  such  existing  Judg*-8  immediately  before  such  commence- 
ment,  and  such  salaries  shall  be   paid   to  such   Juilges 
re-ipectively  on  the  same  days  and  in  the  same  manner  in 
eveiy  respect  as  their  former  salaries,  and  the  peiiBinnii  of 
such  Jndgi^  if  and  when  they  shall  respectively  become 
entitled  to  the  same,  shall  be  oalculated  according  to  the 
salaries  by  this  Act  made  payable  to  suoh  Judges  respec- 
tirely. 

17.  Subject  to  the  provisioDS  in  this  Act  before  oontaine-l, 
tlwre  shall  be  paid  to  Judges  appointed  under  this  Act  the 
following  salaries,  which  shall  in  each  case  include  any 
pension  to  wkich  the  Judge  may  be  entitled  in  reHpect  of 
any  public  office  previously  filled  by  him  ; 

To  the  Lord  Chancellor,  the  Lord  Chief  Justice,  the 
Master  of  the  Rolls,  the  Lord  Chief  Justice  of  the 
Common  Pleas,  and  the  Lord  Chief  Baron  of  the 
Exchequi-r,  the  same  annual  sums  which  the  holders 
of  those  offices  respectively  receive  at  the  time  of  the 
passing  of  this  Act ; 

To  the  Judges  of  the  Court  of  Probate  and  of  the  Landed 
Extates  Court,  the  num  of  three  thousand  five  huudred 
pounds  a  year; 

To  each  of  IJie  other  Judges  of  the  High  Court  of  Justice, 
and  to  eadi  ordinary  Judge  uf  the  Court  of  Appeal, 
the  sum  of  fuur  thousand  pounds  a  year. 

No  salary  shall  be  payable  to  any  additional  Jndge  of 
tbe  Court  of  Appeal,  but  nothing  in  this  Act  shall  in  any 
way  prejudice  the  right  of  auy  such  additional  Jndge  to 
any  p  nxion  to  which  he  may  be  by  law  entitled. 

18.  Her  Majesty  may,  by  Letters  Patent,  grant  to  any 
JTodge  ntf  the  High  Court  of  Jnstice  or  ordinary  Judge  of 
the  Court  of  Appeal  appointed  after  the  commencement  of 
this  Act  who  has  served  for  fifteen  years  as  a  Judge  in  suoh 
Courts^  or  either  of  them,  or  who  is  disabled  by  permanent 
infirmity  from  the  performance  of  the  duties  of  his  office,  a 
pension,  by  way  of  annuity,  to  be  continued  during  his  life, 
of  the  amount  following  ;  (tiiat  is  to  say,) 

In  the  case  of  the  Lord  Chief  Jnstice,  the  Master  of  the 
Bolls,  the  Iiord  Chief  Justice  of  the  Common  Pleas, 
and  the  Lord  Chief  Barun  of  the  E:(ohequer,  the  same 
•raoont  of  pension  which  at  present  might  under  the 
same  circumstances  be  granted  to  the  holder  of  the 
same  office : 

In  the  case  of  the  ordinary  Judges  of  the  Court  of  Appeal, 
the  same  amount  of  pension  which  might  have  been 
^•nted  to  the  Iiord  Jnstice  of  the  Court  of  Appeal  in 
Chancery  in  Ireland  if  this  Act  had  notjpassed : 

In  the  case  of  the  other  Judges  of  the  High  Court  of 
Justice,  an  amount  not  exceeding  two  thirds  of  their 
raipective  salaries. 

19.  The  aalariea,  allowances,  and  pensions  payable  to  the 
Judges  of  the  High  Court  of  Justice  and  the  ordinary 
Jodges  of  the  Court  of  Appeal  respectively  under  this  Act, 
shall  be  charged  on  and  paid  out  of  the  Consolidated  Fund 
of  the  United  Kingdom  of  Great  Britain  and  Ireland,  or 
the  growing  ptodnoe  thereof :  such  salaries  and  pensions 
^i■aQ  grow  dae  from  day  to  day,  but  shall  be  payable  to  the 


persons  entitled  thereto,  or  to  their  executors  or  adminis- 
trators, on  the  usual  quarterly  days  of  payment,  or  at  such 
other  periods  io  every  year  as  the  Treasury  may  from  time 
to  time  determine. 


Pabt  II. 

Juritdiclum  and  Law, 

20.  The  High  Court  of  Justice  shall  be  a  Superior  Court 
of  Record,  and  subject  as  in  this  Act  mentioned,  there  shall 
be  transferred  to  and  vested  in  the  said  High  Court  of 
Jnstice  the  jnrisdiction  which,  at  the  oommenoement  of  this 
Act,  was  vested  in,  or  capable  of  being  exercised  by,  all  or 
any  of  the  Courts  following ;  (that  is  to  say,) 

(1.)  The  High  Court  of  Chancery,  as  a  Common  Law 
Court  as  well  as  a  Court  of  Equity,  including  the 
jurisdiction  of  the  Master  of  the  Uolls,  as  a  Judge 
or  Master  of  the  Court  of  Chancery,  and   any 
jurisdietiou  ex>rciaed  by  him  in  relation  to  the 
Court  of  Chancery  as  a  Common  Law  Court,  and 
including  any  jurisdiction  of  the  Masters  in  Chan- 
cery : 
(2.)  The  Court  of  Queen's  Bench  : 
(8.)  The  Court  of  Common  Pleas: 
(4.)  The  Court  uf  exchequer,  as  a  Court  of  Revenue,  aa 

well  as  a  Common  Law  Court  : 
(S.)  The  Court  of  Probate  : 

(6. )  The  Court  for  Matrimonial  Cau-<es  and  Matters : 
(7.)  The  Landed  Estates  Court,  including  the  oontml 
and  direction  of  the  Record  of  Title  Office  of  the 
said  Court,  and  all  powers  and  authorities  exercised 
by  the  Judges  of  the  said  Court,  or  any  of  them, 
under  the  Record  of  Title  Act,  1806  : 
(8.)  The  High  Court  of  Admiralty  : 
(9.)  The  Court  of  Bankruptcy : 

(10.)  The  Conrti  created  by  Commissions  of  Assize,  of 
Oyer  and  Terminer  and  of  Graol  Delivery,  or  any 
of  such  Oommisiions ; 
The  jnrisdiction  by  this  Act  transferred  to  the  High  Court 
of  Jni<tice  shall  include  (subject  to  the  exceptions  herein -after 
contained)  the  jurisdiuiion  which,  at  the  commencement  of 
this  Act,  WHS  vested  in,  or  capable  of  being  exercised  by, 
all  or  any  one  or  more  of  the  Judges  of  the  said  Courts, 
respectively,  sitting  in  Court  or  Chambers,  or  elsewhere,  or 
by  any  Mwter  of  the  Court  of  Chancery,  when  acting  aa 
Judges  or  a  Judge,  in  pursuance  of  any  statute,  law,  or 
custom,  and  all  powers  given  to  any  such  Court,  or  to  any 
such  Judgr-s  or  Judge,  Masters  or  Master,  by  any  statute; 
and  also  all  ministerial  powers,  duties,  and  authorities, 
incident  to  any  and  every  part  of  the  jurisdictiona  so  trans- 
ferred. 

Provided  always,  that  nothing  herein  contained  shall 
abridge  or  alter  the  jurisdiction  conferred  by  any  Act  or 
Acts  upon  any' Judge  or  Judges,  Commissioner  or  Commis- 
sioners, of  Assipe. 

21.  There  shall  not  be  transferred  to  or  vested  in  the 
said  High  Court  of  >Tustic<-,  by  virtue  of  this  Act, — 

(1.)  Any  appellate  jurisdiction  of  the  Court  of  Appeal  in 
Clumcery,  or  of  the  same  Court  sitting  as  a  Court 
of  Appeal  from  the  Court  of  Probate,  the  Court 
for  Matrimonial  Causes  and  Matters,  the  Landed 
Estates  Court,  the  Court  of  Bankruptcy,  or  the 
High  Court  of  Admiralty  : 

(2.)  Any  jurisdiction  usually  vested  in  the  Lord  Chan- 
cellor in  relation  to  tlie  custody  of  the  persons  and 
estates  of  idiots,  lunatios,  and  persons  of  unsound 
mind : 

(3.)  Any  jurisdiction  vested  in  the  Lord  Chancellor  in 
nlation  to  grants  uf  Letters  Patent,  or  the  issue 
of  oommissions  or  other  writings,  to  be  passed 
under  the  Great  Seal  of  Ireland  : 

(4.)  Any  jurisdiction  exercised  by  the  Lord  ChanoeUor  in 
rignt  of  or  on  behalf  of  Her  Majesty  as  visitor  of 
any  College,  or  of  any  charitable  or  other  founda- 
tion : 

(6.)  Any  jurisdiction  of  the  Master  of  the  Rolls  in  rela- 
tion to  records  in  Dublin  or  elsewhere  in  Ireland  : 

22.  The  Court  of  Appeal  shall  be  a  Superior  Court  of 
Reoonl,  and  there  shall  be  tranxferred  to  ana  vested  in  sndt 
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Uuurt  all  jariBdictiun  and  powers  >.{  the  Conrte  following ; 

(that  18  to  sa;,) 
(1.)  All  jurisdiction  and  powera  of  the  Lord  CSiancellor 
and  of  the  Court  of  Appeal  in  Chancery,  in  the 
exercise  of  hie  and  its  appellate  jurisdiction,  and 
of  th«  same  Court  sitting  as  a  Conrt  <'f  Appeal 
from  the  Court  of  Probate,  the  Court  for  Matri- 
monial Causes  and  Matters,  the  Lauded  Extates 
Court,  the  High  Court  of  Admiralty,  or  the  Conrt 
of  Bankruptcy  : 
(2.)  All  juriKdiction  aod  powers  of  the  Court  of  Exche- 
quer Chamber,  including  its  appellate  jurisdiction 
in  appeals  under  the  Kegistration  of  Voten  Acts  : 
(S.)  All  junisdiction  and  powers  of  the  Court  for  Land 
Cases  Keseryed  at  Uublin  under  the  provisions  of 
the  "Landlord  and  Tenant,  Ireland,  Act,  1874." 

23.  The  Court  of  Appeal  shall  have  jurisdiction  and 
power  to  b^ar  and  determine  appeals  from  any  judgment  or 
order,  save  as  herein-at^tr-mentioned,  of  the  High  Court  of 
Justice,  qr  of  any  Judges  or  Judge  thereof  subject  to  the 
provisions  of  this  Act,  and  to  such  rules  and  orders  of  Court 
for  regulating  the  terms  and  conditions  on  which  such 
appeals  shHll  be  allowed  as  may  be  made  pursuant  to  this  AcL 

For  all  the  purposes  of  and  inciilental  to  the  hearing  ami 
determination  of  any  Appeal  within  its  jurisdiction,  and  the 
amendment,  exeoutiou,  and  enforcement  of  any  judgment 
or  order  made  un  any  such  Appeal,  and  for  the  purpose  of 
every  other  authority  expressly  given  to  the  Court  of 
Appeal  by  this  Act,  the  said  Court  of  Appeal  shall  have  all 
the  power,  authority,  and  jurisdiction  by  this  Act  vested  in 
the  High  Court  of  Justice. 

24.  No  error  or  appeal  shall  be  brought  from  any  judg- 
ment or  order  of  the  High  Conrt  of  Justice  or  of  the  Court 
of  Appeal,  subsequent  to  the  commenuemeut  of  this  Act,  tu 
the  House  of  Lords ;  but  every  decree  and  order  of  the 
Court  of  Appeal,  in  respect  of  any  subject  matter  or  pro- 
ceeding wherein  appeal  now  lies  from  any  Court  in  Ireland 
to  the  House  uf  Lords,  shall  and  may,  subject  to  the  pro- 
visions of  the  Supreme  Court  of  Judicature  Acta,  1873- 
1874,  be  appealed  from  (o  the  Imperial  Court  of  Appeal, 
which  shall  in  respect  thereof  possess  and  exerctke  all  and 
every  the  power,  authority,  and  jurisdiction  conferred  upon 
the  sitid  Court  by  the  Supreme  Court  of  Judicature  Acts, 
1878-1874  ;  but  nothing  in  this  Act  shall  prejudice  any 
right  existing  at  tiie  commtncement  of  this  Act  to  prosecute 
any  pending  writ  of  error  nr  appeaL  or  to  bring  error  or 
app««l  to  the  House  of  Ix>rds  or  to  Her  Majesty  in  Council, 
from  any  prior  judgment  or  order  of  any  Court  whose 
jurisdiction  is  hereby  transferred  to  the  High  Court  of 
Justice  or  to  the  Conrt  of  Appeal. 

25.  From  and  after  the  commencement  of  this  Act  the 
several  jurisdictions  which  by  this  Act  are  transferred  to 
and  vested  in  the  High  Court  of  Juntice  and  the  Court  of 
Appeal  respectively  ahall  ceaiie  to  be  exercised,  except  by 
the  High  Court  of  Justice  and  the  Court  of  Appeal  respec- 
tively, as  provided  by  this  Act;  and  no  fnrtiier  or  other 
appointment  of  any  Judge  to  any  Conrt  whose  jurisdiction 
is  so  trauBferred  shall  be  made  except  a^  provided  by  this. 
Act :  Provided,  that  in  all  causes,  matters,  and  proceeidings 
whatsoever  which  shall  have  been  fiilly  heard,  and  in  which 
judgment  shall  not  have  been  given,  or  having  been  given 
shall  not  have  been  signed,  drawn  up,  passed,  entered,  or 
otherwise  perfected  at  the  time  appointed  for  the  com- 
mencement of  this  Act,  such  judgment,  decree,  rule,  or 
order  may  be  given  or  made, 'signed,  drawn  up,  passed, 
entered,  or  perfected  respectively,  after  the  commencement 
of  this  Act,  in  the  name  of  the  same  Court,  and  by  the 
same  Judgei  and  officers,  luid  generally  in  the  same 
manner,  in  all  respects  as  if  this  Act  bad  not  passed ; 
and  the  same  shall  take  effect,  to  all  intents  and 
piurposes,  as  if  the  same  had  been  duly  perfected  before 
the  commencement  of  this  Act ;  and  every  judgment, 
decree,  rule,  or  order  of  any  Court  whose  jurisdiction 
is  hereby  transferred  to  the  High  Court  of  Justice  or  the 
Court  of  Appeal,  which  shall  have  t>een  duly  perfected  at 
any  time  before  the  commencement  of  this  Act,  may  be 
executed  and  enforced,  and,  if  necessary,  amended  or  dis- 
charged by  the  High  Court  of  Justice  and  the  Court  of 
Appeal  respectively,  in  the  same  manner  as  if  it  had  been  a 
judgment,  decree,  rule,  or  order  of  the  said  High  Court  or 


of  the  Court  of  Appeal ;  and  all  causes,  matters,  and  pro- 
ceedings whatsoever,  whether  civil  or  criminal,  which  uiall 
be  pending  in  any  uf  the  Courts  whose  jurisdiction  is  so 
transferred  as  aforesaid  at  the  commencement  of  this  Act, 
shall  be  continued  as  follows ;  (that  is  to  say,)  in  the 
case  of  proceedings  in  errnr  or  on  appeal,  or  of  proceedings 
before  tiie  Court  of  Appeal  in  Chancery,  or  in  the  Court  for 
Land  Cases  Reserved  at  Dublin,  in  and  before  the  Court  of 
Appeal ;  and,  as  to  all  other  proceedings,  in  and  before  the 
High  Conrt  of  Justice.  The  said  Courts  respectively  shall 
have  the  same  jurisdiction  in  relation  to  all  such  causes, 
matters,  and  prooeedlngH  as  if  the  same  bad  been  com- 
menced in  the  High  Court  of  Justice,  and  continued  therein 
(or  in  the  said  Court  of  Appeal,  as  the  case  may  be),  down 
to  the  point  at  which  the  transfer  takes  place  ;  and  so  fiu: 
as  relates  to  the  form  and  wanner  of  procedure,  such  causes, 
matters,  and  proceedings,  or  any  of  them,  may  be  continued 
in  and  before  the  said  Cotuls  respectively,  either  in  the 
same  or  the  like  manner  as  they  would  have  been  continued 
in  the  respective  Courts  from  which  they  shall  have  been 
transferred  as  k foresaid,  or  according  to  the  ordinary  course 
of  the  High  Court  of  Justice  and  the  Conrt  of  Appeal 
respectively  (so  far  as  the  same  may  be  applicable  thereto), 
as  the  said  Courts  respectively  may  think  fit  to  direct. 

2(J.  The  jurisdiction  by  this  Act  transferred  to  the  High 
Court  of  Justice  and  the  Court  of  Appeal  respectively  shall 
be  exercised  (so  far  as  regards  procedure  and  practice)  in 
the  manner  provided  by  this  Act,  or  by  such  rules  and 
orders  of  Court  as  may  be  made  pursuant  to  this  Act ; 
and  where  no  special  provision  is  contained  in  this  Act,  or 
in  any  such  rules  or  orders  of  Court  with  reference  thereto, 
it  shall  be  exercised  as  nearly  as  may  be  in  the  same 
manner  as  the  same  might  have  been  exercised  by  the 
respective  Courts  from  which  such  jurisdiction  shall  have 
been  transferred,  or  by  any  of  such  Courts. 

27.  In  every  civil  cause  or  matter  commenced  in  the 
High  Conrt  of  Justice  law  and  equity  shall  be  administered 
by  the  High  Court  of  Justice  and  the  Conrt  of  Appeal 
respectively  according  to  the  rules  following  : 
(1.)  If  any  plaintiff  or  petitioner  claims  to  be  entitied  to 
any  equitable  estate  or  right,  or  to  relief  upon  any 
equitable  ground  against  any  deed,  instrument,  or 
contiact,  or  against  any  right,  title,  or  claim  what- 
soever asserted  by  any  defendant  or  re<«pondent  in 
such  cause  or  matter,  or  to  any  relief  founded 
upon  a  legal  right,  which  heretofore  could  only 
have  been  given  by  a  Conrt  of  Equity,  the  said 
Courts  respectively,  and  every  Judge  thereof, 
shall  give  to  such  plaintiff  or  petitioner  such  and 
the  same  relief  as  ought  to  have  been  given  by  the 
Court  uf  Chancery  in  a  suit  or  proceeding  for  the 
same  or  the  like  purpose,  properly  instituted 
t>efore  the  passing  of  this  Act. 
(2.)  If  any  defendant  cUims  to  be  entitied  to  any  eqait- 
able  estate  or  right,  or  to  relief  upon  any  eqtdtable 
ground  against  any  deed,  instrument,  or  contract, 
or  againntany  right,  title,  or  ch>im  asserted  by  any 
plaintiff  or  petitiom-r  in  such  cause  or  matter,  or 
alleges  any  ground  of  equitable  defence  to  any  claim 
of  the  plaintiff  or  petitiimer  in  such  cause  or  matter, 
the  said  Courts  respectively,  and  every  Judge 
thereof,  shall  give  to  every  equitable  estate,  right,  or 
grotmd  of  relief  so  cUimed,  and  to  every  equitable 
defence  so  alleged,  such  and  the  same  effect,  by 
way  of  defence  against  the  claim  of  such  plaintiff 
or  petitioner,  as  the  Court  of  Chancery  ought  to 
have  given  if  the  same  or  the  like  matters  had 
been  relied  un  by  way  of  defence  in  any  snit  or 
proceeding  instituted  in  that  Court  fur  tlie  same  or 
the  like  purpose  bef  ure  the  passing  of  this  Act 
(3.)  The  said  Courts  respectively,  and  every  Judge 
thereof,  shall  also  nave  power  to  grant  to  any 
defendant  in  respect  of  any  equitable  estate  or 
right,  or  other  matter  of  equity,  and  also  in 
respect  of  any  legal  estate,  right,  or  tiUe  olaimed 
or  asserted  by  him,  all  such  relief  against  any 
plaintiff  or  petitioner  as  such  defendant  shall  have 
pruperly  claimed  by  his  pleading,  and  as  the  said 
Courts  respectively,  or  any  Judge  thereof,  might 
have   granted   in  any  suit,   instituted    for   tbst 
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purpose  by  the  same  defendant  agninst  the  game 
plaiatiS  or  petiiioner ;  and  aUo  all  snoh  relief 
relating  to  or  connected  with  the  original  sabject 
of  the  cause  or  matter,  and  in  like  manner  claimed 
against  any  other  person,  whether  already  a  party 
to  the  same  canoe  or  matter  or  not,  who  shall  hare 
been  duly  served  with  notice  in  writing  of  such 
claim  porenant  to  any  Hule  of  Court  or  any  Order 
of  the  Court,  as  might  prouerly  have  been  granted 
against  such  pemon  if  he  had  been  made  a  defen- 
dant to  a  cause  duly  instituted  by  the  same 
defendant  for  the  like  purpose ;  and  every  person 
served  with  any  such  notice  shall  thenceforth  be 
deemed  a  party  to  such  cause  or  matter,  with  the 
same  rights  in  revpect  of  his  defence  against  such 
claim  as  if  he  had  been  duly  sued  in  the  ordinary 
way  by  such  dufendant. 

(4.)  The  said  Courts  respectively,  and  eveiy  Judge  thereof, 
shall  recognise  and  take  notice  of  all  equitable 
estates,  tities,  and  rights,  and  all  equitable  duties 
and  liabilities  appearing  incidentally  in  the  course 
of  any  cause  or  matter,  in  the  same  manner 
in  which  the  Court  of  Chancery  would  have  recog- 
nised and  taken  notice  of  the  same  in  any  suit  or 
proceeding  duly  instituted  therein  before  the  pass- 
ing of  this  Act. 

(5.)  No  cause  or  proceeding  at  any  time  pending  in  the 
High  Conn  of  Justice,  or  before  the  Court  of 
Appeal,  shall  be  restrained  by  prohibition  or  in- 
junction ;  but  every  matter  of  equity  on  which  an 
injunction  againat  the  prosecution  of  any  snch 
can«e  or  proceeding  might  have  been  obtained, 
if  this  Act  had  not  passed,  either  unconditienally 
or  on  any  terms  or  conditions,  may  be  relied  on  by 
way  of  defence  thereto :  Provided  always,  that 
nothing  in  this  Act  contained  shall  disable  either  of 
the  said  Courts  from  directing  a'atay  of  proceedings 
in  any  cause  or  matter  pending  before  it  if  it  shall 
think  fit ;  and  any  person,  whether  a  party  or  not 
to  any  snch  cause  or  matter,  who  would  have  been 
'  entitled,  if  this  Act  had  not  passed,  to  apply  to 
any  Court  to  restrain  the  prosecution  thereof,  or 
who  may  be  entitled  to  enforce,  by  attachment  or 
otherwise,  any  judgment,  decree,  rule,  or  order, 
contrary  to  which  all  or  any  part  of  the  proceed- 
ings in  such  cause  or  matter  may  have  been  taken, 
shall  be  at  liberty  to  apply  to  the  said  Courts  re- 
spectively, by  motion  in  a  summary  way,  for  a 
stay  of  proceedings  in  such  cavise  or  matter,  either 
generally,  or  so  far  as  may  be  necessary  for  the 
purposes  of  justice ;  and  the  Court  shall  thereupon 
make  such  Order  as  shall  be  just 
(6.)  Snbject  to  the  aforesaid  provisions  for  giving  effect 
to  equitable  rights  and  other  matters  of  equity  in 
manner  aforesaid,  and  to  the  otiier  express  pro- 
visions of  this  Act,  the  said  Courts  respectively, 
and  every  Judge  thereof,  shall  recognise  and  give 
effect  to  all  legal  claims  and  demands,  and  all 
ertates,  titles,  rights,  duties,  obligations,  and  liaU- 
lities  existing  by  the  Common  Law  or  by  any 
cnstum,  or  created  by  any  Statute,  in  the  same 
manner  as  the  same  would  have  been  recognised 
and  given  effect  to,  if  this  Act  had  not  passed,  by 
any  of  the  Courts  whose  jurisdiction  is  hereby 
transferred  to  the  said  High  Court  of  Justice. 

(7.)  The  High  Court  of  Justice  and  the  Ceurt  of  Appeal 
respect!  vely,in  the  exercise  of  the  jurisdiction  vested 
in  them  by  this  Act,  in  every  cause  or  matter  pend- 
ing before  them  respectively,  shall  have  power  to 
giant,  and  shall  grant,  either  absolutely  or  on  such 
reasonable  terms  and  conditions  as  to  them  shall 
seem  jnst,  all  such  remedies  whatsoever  as  any  of 
the  parties  thereto  may  appear  to  be  entitled  to  in 
respect  of  any  and  every  legal  or  equitable  claim 
pnmerly  brought  forward  by  them  respectively  in 
such  cause  or  matter ;  so  that,  as  far  as  possible, 
all  matters  so  in  controversy  between  the  said 
parties  respectively  may  be  completely  and  finally 
■letermined,  and  all  multiplicity  of  legal  proceed- 
ings concerning  any  of  such  matters  avoided. 


28.  And  whereas  it  is  expeilient  to  take  occasion  of  the 
union  of  the  several  Courtx  whose  jurisdiction  in  hereby 
transferred  to  the  said  High  Court  of  Justice  to  amend 
and  declare  the  law  to  be  hereafter  administered  in  Ireland 
as  to  the  matters  next  hereinafter  mentioned  :  Be  it  enacted 
as  follows : 

(1.)  In  the  adminii-tratioo  by  the  Court  of  the  assets  of 
any  person  who  may  die  after  the  passing  of  this 
Act,  and  whose  estate  may  prove  to  be  iujufBcient 
for  the  payment  in  full  of  his  debts  and  liabilitieK, 
the  same  rules  shall  prevail  and  be  observed  as  to 
the  respective  rights  of  secured  and  unNCcnred 
creditors,  and  as  to  debts  and  liabilities  proveable, 
and  as  to  the  valuation  of  annuities  and  future  or 
contingent  liabilities,  respectively,  as  may  be  in 
force  for  the  time  beinj;  under  the  law  of  bank- 
ruptcy with  respect  to  the  estates  of  persons 
a'ijiulged  bankniiit ;  and  all  persons  who  in  any 
such  case  wuuld  be  entitled  to  prove  fur  and  re- 
ceive dividends  out  of  the  estate  of  any  such  de- 
ceased person  may  come  in  under  the  decree  or 
order  for  the  administration  of  such  estate  and 
make  such  claims  against  the  same  as  they  may 
respectively  be  entitled  to  by  virtue  of  this  Act. 

(2.)  No  claim  of  a  cestui  que  trust  against  his  trustee  for 
any  property  held  on  an  express  trust,  or  in  respect 
of  any  breach  of  such  trust,  shall  be  held  to  be 
barred  by  any  Statute  of  Limitations. 

(3.)  An  estate  for  life  without  impeachment  of  waste 
shall  not  confer  or  be  deemed  to  have  conferred 
upon  the  tenant  for  life  any  legal  right  to  commit 
waste  of  the  description  known  as  equitable  waste, 
unless  an  intention  to  confer  such  right  shall 
expressly  appear  by  the  instrument  creating  such 
estate. 

(4.)  There  shall  not,  after  the  commencemeut  of  this  Act, 
be  any  merger  by  operation  of  law  only  of  any 
estate,  the  beneficial  interest  in  which  would  not 
be  deemed  to  be  merged  or  extinguished  in  equity. 

(5.)  A  mortgagor  entitled  for  the  time  being  to  the 
possession  or  receipt  of  the  rents  and  profits  of 
any  land  as  to  which  no  notice  of  his  intention  to 
take  possession  or  to  enter  into  the  receipt  of  the 
rents  and  profits  thereof  shall  have  been  given  by 
the  mortgagee,  may  sue  for  such  possession,  or  for 
the  recovery  of  sudi  rents  oi*  profits,  or  to  prevent 
or  recover  damages  in  respect  of  any  trespass  or 
other  wrong  relative  thereto,  in  his  own  name  only, 
unless  the  cause  of  action  arises  upon  a  lease  or 
other  contract  made  by  him  conjointly  with  any 
other  person. 

(6.)  Any  absolute  assignment,  by  writing  under  tiie  hand 
of  the  assignor  (not  purporting  to  be  by  way  of 
charge  only),  of  any  debt  or  ouier  legal  chose  in 
action,  of  widch  express  notice  in  writing  shall 
have  been  given  to  the  debtor,  trustee,  or  other 
person  from  whom  the  assignor  would  have  been 
entitled  to  receive  or  claim  such  debt  or  chose  in 
action,  shall  be  and  be  deemed  to  have  been 
effectual  in  law  (subject  to  all  equities  which 
would  have  been  entitled  to  priority  over  the  right 
of.the  assignee  if  this  Act  had  not  passed,)  to  pass 
and  transfer  the  legal  right  to  sudi  debt  or  chose 
in  action  from  the  date  of  such  notice,  and  all 
l^al  and  other  remedies  for  the  same,  without  the 
concurrence  of  the  assignor;  Provided  always, 
that  if  the  debtor,  trustee,  or  other  person  liable 
in  respect  of  such  debt  or  chose  in  action  shall 
have  had  notice  that  such  assignment  is  disputed 
by  the  assignor  or  any  one  claiming  under  hun,  or 
of  any  other  opposing  or  conflicting  claims  to  such 
debt  or  chose  in  action,  he  shall  be  entitled,  if  he 
think  fit,  to  call  upon  the  several  persons  making 
claim  thereto,  to  interplead  concerning  the  same, 
or  he  may,  if  he  think  fit,  pay  the  same  into  the 
High  Court  of  Justice  under  and  in  conformity 
wiui  the  provisions  of  the  Acts  for  the  relief  of 
trustees. 
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(7.)  Stipulations  in  contracts,  aa  to  time  or  otherwise, 
wbicli  would  not  before  the  passing  of  this  Act 
hare  been  deemed  to  be  or  to  have  become  of  the 
essence  of  such  contracts  in  a  Court  of  Equity, 
shall  receive  in  all  Courts  the  same  construction 
and  effect  as  they  would  have  heretofore  received 
in  equity. 

(S.)  A  mandamus  or  an  injunction  may  be  granted  or  a 
receiver  appointed  by  an  interlocutory  Order  of 
the  Court  in  all  cases  in  which  it  shall  appear  to 
the  Court  to  be  just  or  convenient  that  sueh  Order 
should  be  made  :  and  any  such  Order  may  be  made 
either  unconditionally  or  upon  such  terms  and 
conditions  as  the  Court  shall  think  just ;  and  if  an 
injunction  is  asked,  either  before,  or  at,  or  after 
the  hearing  of  any  cause  or  matter,  to  prevent  any 
threatened  or  apprehended  waste  or  trespass,  such 
injunction  may  be  granted,  if  the  Court  shall 
think  fit,  whether  the  person  against  whom  such 
injunction  is  sought  is  or  is  not  in  possession  under 
any  claim  of  title  or  otherwise,  or  (if  out  of  pos- 
session) does  or  does  not  claim  a  right  to  do  the 
act  sought  to  be  restrained  under  any  colour  of 
title  ;  and  whether  the  estates  claimed  by  both  or 
by  either  of  the  parties  are  legal  or  equitable. 

(9.)  In  any  cause  or  proceeding  for  damages  arising  out 
of  a  collision  between  two  ships,  if  both  ships  shall 
be  found  to  have  been  in  fault,  the  rules  hitherto 
in  force  in  the  High  Court  of  Admirallnr,  so  far  as 
they  have  been  at  variance  with  the  nues  in  force 
in  tile  Courts  of  Common  Law,  shall  prevail. 

(10.)  In  qneetions  relating  to  the  custody  and  education 
of  infants  the  Kules  of  Equity  shall  prevail. 

(II.)  (irenerally  in  all  taatters  not  herein-before  particu- 
lai-ly  mentioned,  in  which  there  is  any  conflict  or 
variance  between  the  Kules  of  Equity  and  the 
Rules  of  the  Common  Law  with  reference  to  the 
same  matter,  the  Kules  of  Equity  shall  prevail. 
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29.  The  division  of  the  legal  year  into  terms  shall  be 
abolished  so  £ir  as  relates  to  the  administration  of  justice  ; 
and  there  shall  no  longer  be  terms  applicable  to  any  sitting 
or  business  of  the  High  Court  of  Justice,  or  of  the  Court  of 
Appeal,  or  nf  any  Co^misnioners  tu  whuin  any  jurisdiction 
may  be  assigned  under  this  Act ;  but  in  all  other  cases  in 
which,  under  the  law  now  existing,  the  terms  into  which 
the  legal  yew  is  divided  are  used  as  a  mtseore  for  deter- 
mining the  time  at  or  within  which  any  act  is  required  to 
be  done,  the  same  may  continue  to  be  reierred  to  for  the 
same  or  the  like  purpose,  unless  and  until  pravision  is 
otherwise  made  by  any  lawful  authority.  Subject  to  Rules 
of  Court,  the  High  Court  of  Justice,  the  Court  of  Appeal, 
and  the  Judges  thereof  respectivt-ly,  or  any  sueh  Com- 
missioners aa  aforesaid,  shall  have  power  to  sit  and  act,  at 
any  time,  and  at  any  place,  for  the  trausaotiun  of  any  part 
ot  the  business  of  such  OourtereHpectively,  or  of  such  Judges 
or  Commissioners,  or  for  the  discharge  of  any  duty  which  by 
any  Act  of  Parliament,  or  otherwisi',  is  rtquired  to  be  dis- 
charged during  or  after  term. 

30.  The  Lord  Lieutenant  in  Council  may  from  time  to 
time,  upon  any  report  or  r«eomm<  ndatiun  of  the  Judges  by 
whose  advice  the  Lord  Lieuteuant  is  hereinafter  authorised 
to  make  rules  before  the  commencenieut  of  this  Act,  and 
after  the  commei  cement  of  thia  Act  upon  any  report  or 
recommendiition  of  the  Council  ot  Judges  of  the  Cuurt  of 
Judicature  herein-after  mentioned,  with  the  consent  of  the 
Lord  Chancellor,  make,  revoke,  or  modify  niders  regulating 
the  vacations  to  be  observed  by  tlie  Higli  Court  of  Justice 
and  the  Court  of  Appeal,  ai>d  in  the  offices  of  the  said 
Courts  re»peotively ;  nnd  any  Uider  in  Council  uiiule  pur- 
suant to  thiH  section  shall,  so  long  as  it  continues  in  force, 
be  of  the  same  effect  as  if  it  were  contained  in  this  Act ; 
and  Kales  of  Court  m»y  be  made  f»r  carrying  the  same 
into  effect  in  the  same  manner  as  if  such  Order  in  Council 
were  part  of  this  Act.  in  the  meantime,  and  subject 
thereto,  the  said   vacations  shall  be    fixed  in   the  same 


manner,  and  by  the  same  authority,  as  if  this  Act  had  not 
passed.  This  section  shall  come  into  operation  immediately 
upon  the  passing  of  this  Act 

31.  Provision  shall  be  made  by  Rules  of  Court  for  the 
hearing  in  Dublin,  during  vacation,  by  Judges  of  the  High 
Court  of  Justice  and  the  Judges  of  the  Court  of  Appeal 
respectively,  of  all  such  applications  as  may  require  tu  be 
immediately  or  promptiy  heard. 

32.  Her  Majesty,  by  oommission  of  assize  or  by  any 
other  commisfion,  either  general  or  special,  may  assign  to 
any  Judge  or  Judges  of  the  High  Court  of  Ju»tice  or  other 
persons  usually  named  in  commissions  of  assize,  the  duty  of 
trying  and  determining  within  any  place  or  district  specially 
fixed  fur  that  purpose  by  such  oommission,  any  causes  or 
matters,  or  any  questions  or  issues  of  fact  or  of  law,  or 
partly  of  fact  and  partiy  of  law,  in  any  cause  or  matter 
depending  in  the  said  H^b  Court,  or  the  exercise  of  any 
civil  or  criminal  jurisdiction  capable  of  being  exerdsed  by 
the  said  High  Court ;  and  any  C'lmniisFiou  so  granted  by 
Her  Majesty  shall  be  of  the  same  validity  as  if  it  were 
enacted  in  the  body  of  this  Act ;  and  any  Commissioner  or 
Commissioners  appointed  in  pursuance  of  this  section 
shall,  when  engaged  i|i  the  exercise  of  any  jurisdiction 
assigned  to  him  or  them  in  pursuance  of  this  Act,  be 
deemed  to  constitute  a  Court  of  the  High  Court  of  Justice ; 
and,  subject  to  any  restrictions  or  conditioi'S  imposed  by 
Kules  of  Coon  and  to  the  power  of  transfer,  any  party  to 
any  cause  or  matter  involving  the  trial  of  a  question  or  issue 
of  fact,  or  partly  of  fact  and  partiy  of  law,  may,  with  the 
leave  of  the  Judge  or  Judges  to  whom  or  to  whose  division 
the  cause  or  matter  is  assigned,  require  the  question  or  issue 
to  be  tried  and  determined  by  a  Commissioner  or  Com- 
missioners as  aforesaid,  or  at  sittings  to  be  held  in  Dublin 
an  herein-after  in  this  Act  mentioned,  and  such  question  or 
issue  shall  be  tried  and  determined  accordingly. 

A  cause  or  matter  not  involving  any  question  or  issue  uf 
fact  may  be  tried  and  determined  in  like  manner  with  the 
consent  of  all  the  pai  ties  thereto. 

33.  Subject  to  Kules  of  Court,  sittings  for  the  trial  by 
jury  of  causes  and  questions  or  issues  of  fact  shall  be  held  in 
Dublin,  and  such  sittings  shall,  so  far  as  is  reasonably 
practicable,  and  subject  to  vacations,  be  held  continuously 
throughout  the  year  by  as  many  Judges  ttn  the  business  to 
be  disposed  of  insy  render  necessary.  Any  Judge  of  the 
High  Court  of  Justice  sitting  for  <tfae  trial  of  causes  and 
issues  in  Dublin,  at  any  plaoe  heretofore  accustomed,  or  to 
be  hereafter  determined  by  Kules  of  Court,  shall  be  deemed 
to  constitute  a  Court  of  the  High  Court  uf  Justice. 

34.  For  the  more  convenient  dei'pateh  of  business  in  the 
High  Court  of  J  ustiee  (but  not  so  as  to  prevent  any  Judge 
from  sittmg  whenever  required  in  any  Divisional  Court,  or 
for  any  Judge  of  a  diffisrent  Division  from  his  own),  there 
shall  be  in  the  said  High  (.  ourt  five  Divisions  consisting  of 
such  Judges  and  additional  Judges  respectively  as  herein- 
after mentioned.  Such  five  Divisions  shall  respectively 
include,  immediately  on  the  commencement  of  this  Act,  the 
several  Judges  following  ;  (that  is  to  say), 

(1.)  One  Division  shall  consist  of  The  Lord  Chancellor, 
who  shall  be  President  thereof,  the  Master  of  the 
Rolls,  The  Vice-Chancellor,  the  Judge  of  the 
Landed  Estates  Court,  and  the  Judges  of  the 
Court  of  Bankruptcy  ; 

(2.)  One  other  Division  shidl  consist  of  The  Lord  Chief 
J  ustiee,  who  shall  be  President  th>  reof,  and  the 
other  Judges  of  the  Court  of  Queen's  Bench  ; 

(3.)  One  otber  Division  shall  consist  oi  The  Lord  Chuf 
Justice  of  the  Common  Pleas,  who  shall  be 
X'resident  thereof,  and  of  the  other  Judges  of  the 
Court  of  Common  Pleas  ; 

(i.)  One  other  Division  shall  consist  of  the  Lord  Chief 
Baron  of  the  lizcbequer,  who  shall  be  President 
thereof,  and  of  the  other  Barons  of  the  Court  of 
£xchequer ; 

(5.)  One  other  Division  shall  consist  of  the  Judge  of  the 
Probate  Court  and  uf  the  Court  for  Motiimonial 
Causes  and  Matters,  who  shall  be  President 
thereof,  and  of  the  Judge  of  the  High  Court  of 
Admiralty. 

The  said  five  Divisions  shall  be  called  respectively  the 
Chancery  Diviidou,  the  Queen's  Bench  Division,  the  Com- 
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mon  Pleas  Division,  the  Excheqaer  Dmsion,  and  the 
Probata)  DiTision. 

The  (joeen's  Beach  Division  shall  have  not  less  than  four 
Jud:;e8;  the  Common  Plens  Hud  Exchequer  Biviidung, 
each  nut  lees  than  three. 

Ad;  vacancy  at  the  time  of  the  comniencement  of  this 
Act  in  the  office  of  Judge  uf  any  Court  the  jurisdiction 
of  which  is  by  this  Act  trausfemd  to  the  High  Court  of 
Justice  or  the  Court  of  Appeal  may  be  tiuppUed  by  the 
s^pointment  of  a  new  Judge  in  fai«  place  in  tbe  same 
manner  as  if  a  vacancy  in  bu^  office  had  occurred  after  the 
commencement  of  this  Act. 

Save  as  by  ttiis  Act  expressly  provided,  any  Judge  of 
any  of  the  said  Divisionsi  may  be  transfemd  by  Her 
Majesty,  under  Her  Koyal  Sign  Manual,  from  one  to 
au'ither  of  the  said  Divisions. 

Upon  any  vacancy  happening  among  the  Judges  of  the 
said  High  Court,  the  Judge  appointed  to  fill  such  vacancy 
shall,  subject  to  the  provisions  of  ttiis  Act,  and  to  any 
Kulea  of  Court  which  may  be  made  pursuant  thereto, 
become  a  member  of  the  Division  to  which  tbe  Judge 
whose  place  has  become  vacant  belonged. 

35.  The  Lord  Lieutenant  in  Council  may  from  time  to 
tone,  opon  any  nport  or  recommendaUon  of  the  Council  of 
Judges  of  the  Court  of  Judicature  herein-after  mentioned, 
order  that  any  reduction  or  increase  in  the  number  of  Divi- 
sioDs  of  the  High  Court  of  Justice,  or  in  the  number  of  the 
Judges  of  the  said  High  Court  who  may  be  attached  to  any 
■nch  Division,  may,  pursuant  to  such  report  or  recommen- 
dation, be  ^carried  into  effect;  and  may  give  all  such 
farther  directions  as  may  be  necessary  or  proper  for  that 
purpose  ;  and  such  Urder  may  provide  for  the  abolition  on 
vacancy  of  the  distinction  of  the  offices  uf  any  of  the 
following  Judges,  namely,  the  Chief  Justice,  the  Maxti  r  of 
the  Rolls,  the  Chief  Justice  of  the  Common  Fleas,  and  tbe 
Chief  Baron  of  the  Kxchequer,  if  they  shall  be  so  reduced, 
and  of  the  salaries,  pensions,  and  patronage  attached  to 
such  offices,  from  the  offices  of  the  other  Judges  of  the 
High  Court  of  Justice,  notwithstanding  anything  in  this 
Act  relating  to  the  continiuince  of  such  offices,  salaries, 
pensions,  and  patronage  ;  but  no  such  order  of  the  Lord 
Ldeuteoant  in  Council  shall  come  into  operation  until  the 
same  shall  have  been  laid  before  each  House  of  Parliament 
fur  thirty  days  on  which  that  House  shall  have  sat,  nor  if, 
withiu  such  period  of  thirty  days,  an  address  is  presented  to 
Her  Majesty  by  either  House  of  Parliament,  praying  that 
the  same  may  not  come  into  operation.  Any  such  Order, 
in  respect  whereof  no  such  address  shall  have  been  pre- 
sented to  Her  Majesty,  shall,  from  and  after  the  expiration 
of  such  period  of  thirty  days,  be  of  the  same  force  and  effect 
as  if  it  had  been  herein  expressly  enacted.  Provided 
always,  tliat  the  total  number  of  the  Judges  of  the  High 
Court  of  Justice  shall  not  be  reduced  or  increased  by  any 
sach  Order. 

36.  All  causes  and  matters  which  may  be  commenced  in, 
or  iriiioh  shall  be  transferred  by  this  Act  to,  the  High 
Court  of  Justice,  shall  be  distributed  eunong  the  several 
Divisions  and  Judges  of  the  said  High  Court,  in  such 
manner  as  may  from  time  to  time  be  determined  by  any 
Kolea  of  Conrt,  or  Otdera  of  Transfer,  to  be  made  under 
tlie  aatbority  of  this  Act ;  and  in  the  meantime,  and  subject 
thereto,  all  euch  causes  and  matters  shall  be  assigned  t<>  the 
said  iMvisions  respectively,  in  the  manner  herein-after  pro- 
vided. Every  document  by  which  any  cause  or  matter 
may  be  commenced  in  the  said  lligb  Court  shall  be  marked 
wiUi  the  name  of  the  Division,  or  with  the  name  of  the 
Judge  to  which  or  to  whom  the  same  is  assigned. 

37.  Tlere  shall  be  assigned  (subject  as  aforesaid)  to  the 
Cbaooeiy  Division  of  the  said  Court : 

(1.)  All  causes  and  matters  pending  in  tbe  Conrt  of 
Chancery  at  the  commencement  of  this  Act : 

(2L)  An  causes  and  matters  to  be  commenced  after  the 
commencement  of  this  Act,  under  any  Act  of 
Parliament  hj  which  exclusive  jurisdiction,  in 
respect  to  such  causes  or  matters,  has  been  given 
to  the  Court  of  Chancety,  or  to  any  Judges  or 
Jndge  thereof  respectively : 

(3.)  All  matters  peiiding  in  the  Landed  Estates  Court  at 
the  commencement  of  this  Act : 


(4.)  All  matters  which   would  have  been  within   the 

exclusive  cognizance  of  the  Landed  Estates  Court, 

or  of  any  Judge  or  Judges  thereof,  if  this  Act  had 

not  passed  : 
(6.)  All  matters  pending  in  the  Court  of  Bankruptcy  at 

the  commencement  of  this  Act : 
(6.)  All  matters  to  be  commenced  after  the  commenoo- 

ment  of  this  Act,  in  respect  of  which  the  Court 

of  Bankruptcy  or  the  Judges  thereof  lias  or  have 

exclusive  jurisdiction  : 
(7.)  All  causes  and  matters  for  any  of  the   following 
purposes : 

Tbe  administration  of  the  estates  of  deceased 
persons  ; 

The  dissolution  of  partnerships  or  the  taking  of 
partnership  or  uUier  accounts ; 

The  redemption  or  foreclosure  of  mortgages ; 

The  raising  of  portions,  or  other  charges  on  land ; 

The  sale  and  distribution  of  the  proceeds  of  proper^ 
subject  to  any  lien  or  charge ; 

The  execution  of  trusts,  charitable  or  private ; 

The  rectification,  or  setting  aside,  or  cancellatioa 
of  deeds  or  other  written  instruments ; 

The  specific  performance  of  contracts  between 
vendors  and  purchasers  of  real  estates,  including 
C'intracts  for  leases ; 

The  partition  or  sale  of  real  estates ; 

The  wardship  of  infants  and  the  care  of  infants 
estates. 
There  shall  be  assigned   (subject  as  aforesaid)  to  the 
Queen's  Bench.  Division  of  the  said  Court : 
(1.)  All  causes  and  matters,  civil  and  criminal,  pending  in 

the  Court  of  Queen's  Bench  at  the  commencement 

of  this  Act : 
(2.)  All  causes  and  matters,  civil  and  criminal,  which 

would  have  been  within  the  exclusive  cognizance 

of  the  Court  of  Queen's  Bench  in  the  exercise  of 

its  original  jurisdiction  if  this  Act  had  not  passed. 
There  shall  be  assigned  (subject  as  aforesaid)   to  the 
Common  Pleas  Division  of  the  said  Court : 

(I.)  All  causes  and  matters  pending  in  the  Court  of 

Common  Fleas  at  the  commencement  of  this  Act : 
(2.)  All  causes  and  matters  which  would  have  been  witliin 

the  exclusive  cognizance  of  the  Court  of  Common 

Pleas  if  this  Act  had  not  passed. 
There  shall  be  assigned   (subject  as  aforesaid)  to  the 
Exchequer  Division  of  the  said  Court : 
(1.)  All  causes  and  matters  pending  in  the  Court  of 

Exchequer,  at  the  commencement  of  this  Act : 
(2.)  All  causes  and  matters  which  would  have  been  within 

the  exclusive  cognizance  of  the  Court  of  Exchequer, 

either  as  a  Court  of  Revenue  or  as  a  Common  Law 

Court,  if  this  Act  had  not  passed : 
There  shall  be  assigned    (subject  as   aforesaid)   to   the 
Probate  Division  of  said  High  Court : 

(I.)  All  causes  and   matten  pending  in  the   Court  of 

Probate,  or  in  the  Court  for  Matrimonial  Causes 

and  Matters,  or  in  tbe  High  Court  of  Admiralty, 

at  the  commencement  uf  wis  Act : 
(2.)  All  causes  and  matters  which  would  have  been  within 

the  exclusive  cognisance  of  the  Court  of  Probate, 

and  of  the  Court  for  Matrimonial  Causes  and' 

Matters,  or  of  the  High  Court  of  Admiralty,  if 

this  Act  had  not  passed. 

38.  Subject  to  any  Rules  of  Court,  and  to  the  provisions 
hereinbefore  contained,  and  to  the  power  of  transfer,  every 
person  by  whom  any  caiise  or  matter  may  be  commenced  in 
the  said  High  Court  of  Justice  shall  asxign  such  cause  or 
matter  to  one  of  the  Divisions  of  the  said  High  Court,  as 
he  may  think  fit,  by  marking  the  document  by  which  the 
same  is  commenced,  with  the  name  of  such  Division,  and 
giving  notice  thereof  to  the  proper  officer  of  the  Conrt ; 
provided  that  all  interlocutory  and  other  steps  and  pro- 
ceedings in  or  before  the  said  High  Court,  in  any  cause  or 
matter  subsequent  to  the  commencement  thereof,  shall  be 
taken  (subject  to  any  Rules  of  Conrt  and  to  the  power  of 
transfer)  in  the  Division  of  the  said  High  Court  to  which 
such  cause  or  matter  is  for  the  time  being  attach*  <l ; 
provided  also,  that  if  any  plaintiff  or  petitioner  shall  at  any 
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time  asaign  hja  cause  or  matter  to  any  Civiidon  of  the  atid 
High  Court  to  which,  according  to  the  Rules  of  Court  or  the 
provisions  of  this  Aot,  the  same  ought  not  to  be  assigned, 
the  Court,  or  any  Judge  of  such  Sivision,  upon  being 
informed  thereof,  may,  on  a  nummary  application,  at  any 
stage  of  the  cause  or  matter,  direct  the  same  ti<  be  trans- 
ferred to  the  Division  of  the  said  C  lurt  to  which,  according 
to  su-h  roles  or  provisions,  the  same  ought  to  have  been 
assigned,  or  he  may,  if  he  think  it  expedient  so  to  do,  retain 
the  same  in  the  Divifdnn  in  which  the  same  wan  oommenced ; 
and  all  steps  and  proceedings  whatsover  taken  by  the 
plaintiff  or  petitioner,  or  by  any  otlier  parly  in  any  soch 
cause  or  matter,  and  all  orders  made  therein  by  the  Court 
or  any  Judge  thereof  before  any  such  transfer,  shall  be 
valid  and  effectual  to  all  intents  anl  purpofies  in  the  same 
manner  as  if  the  same  respectively  had  been  taken  and 
made  in  the  proper  Division  of  the  said  Court  to  which 
such  cause  or  matter  ought  to  have  been  assigned. 

89.  Any  cause  or  matter  may  at  any  time,  and  at  any 
stage  thereof,  and  either  with  or  without  application  from 
any  of  the  parties  thereto,  be  transferi  ed  by  such  authority 
and  in  such  manner  as  Rules  of  Court  may  direct,  from  one 
Division  or  Judge  of  the  High  (."ourt  of  Justice  to  any 
other  Division  or  Judge  thereof,  or  may  by  the  like 
authority  be  retained  in  the  Division  in  which  the  same 
WHS  commenced,  although  such  may  not  be  the  proper 
Division  to  which  the  same  cause  or  matter  ought,  in  the 
first  instance,  to  have  been  assigned. 

40.  In  any  matter  pending  in  the  Landed  Estates  Court 
at  the  commencement  of  this  Act,  or  in  any  cauxe  or  mat- 
ter which  shall  thereafter  be  commenced,  for  the  sale  or 
partition  of  real  estate  accnrding  to  the  procedure  now  in 
use  in  the  said  Lande<l  Estates  Court  or  any  procedure 
which  shall  be  substituted  therefor  by  rules  of  Court,  the 
jadge  to  whom  such  cause  or  matter  shall  be  assigned  shall 
have  the  same  jurisdiction  and  power  to  appoint  a  receiver 
over  the  said  real  estate  as  the  Court  of  Chancery  now  has 
in  a  suit  instituted  for  the  like  purpose  ;  and  no  otlier  suit 
or  proceeding  for  the  purpose  of  obtaining  the  appointment 
of  a  receiver  shall  be  necessary,  or  shall  be  instituted  by 
any  person  after  the  commencement  of  any  such  cause  or 
matter,  unless  the  same  shall  be  speciaUy  ordered  to  be 
instituted  by  the  judge.  In  any  nnch  cause  or  matter  for 
the  i-ale  of  real  estate,  the  judge  shnll  have  jiuisdiction  and 
powi  r  to  entertain  and  decide  all  controversies  and  queidions 
as  to  the  validity  or  effi-ct  of  any  deed,  instrument,  or 
contract  affecting  the  said  real  estate  or  any  diarge  or 
incumbrance  thereon,  ur  as  to  the  construction  or  effect  of 
any  devise  or  bequest  of  any  estate,  or  interest  in  or  of  any 
charge  orincumbnuice  upon  such  real  estate,  which  it  may  be 
necei«aiy  to  decide  for  the  pnrpose  of  such  sale  or  for  the  com- 
plete distribution  of  the  proceeds  thereof,  or  as  to  the  validity 
or  effect  of  any  lease  or  instrument  of  tenancy  affecting  the 
said  real  estate  which  it  may  be  necessary  to  ascertain  for 
the  due  settlement  of  a  rental  for  the  purpose  of  such  sale  ; 
and  it  shall  not  be  necessary  to  institute  any  other  cause  or 
matter  for  any  of  such  porpos-  s.  The  procedure  in  such 
cases  shall  be  settled  by  rules  of  Court,  and  any  person 
whether  already  a  port  v  to  the  same  can«e  or  matter  or  not, 
who  shall  have  been  duly  served  with  notice  in  writing  of 
any  proceeding  for  such  pnrpose  pnrsuant  to  anr  rule  of 
Court  or  order  of  the  Court  shall  thenceforth  be  di  emed  a 
party  to  such  cause  or  matter  with  the  same  rights  in 
respect  of  his  claim  or  defence  as  if  he  had  duly  sued  or 
been  sued  in  a  suit  instituted  fur  the  purpose  of  deciding 
any  such  question  or  controveisy. 

41.  Subject  to  any  arrangements  which  maybe  from  time 
to  time  mode  by  mutual  agreement  between  the  Judges  of 
the  said  High  Court,  the  uttings  for  trials  by  jury  in  Dublin, 
and  the  sittings  of  Judges  of  the  said  High  Court  under 
Commission'!  of  Assize,  Oyer  and  Terminer,  and  Gaol 
Delivery,  shall  be  held  by  or  before  Judges  of  the  Queen's 
Bench,  Common  PImw,  or  Exchequer  Division  of  the  said 
High  Court;  provided  that  it  shall  be  lawful  for  Her 
Majesty,  if  she  shall  think  fit,  to  include  in  any  such  Com- 
mission any  Ordiiiary  Judge  of  the  Court  of  Appeal  or  any 
Judge  of  the  Chancery  Division  app<iinted  after  the  passing 
of  this  Act,  or  any  of  Her  Majesty's  Serjeants-at-law,  or 
Counsel  learned  in  the  law,  who,  for  the  purpose  of  such 
Commission,    diall   have   all   the   power,    authority,    and 


jurisdiction  of  a  Judge  of  the  sud  Hi^  Court  :  Provided 
also,  that,  any  law  or  custom  to  the  oontraiy,  it  shall  not  be 
necessary  in  any  commission  for  the  trial  of  crimes  and 
offences  in  the  county  of  the  city  and  county  of  Dublin  to 
nominate  more  than  one  judge  to  preside. 

12.  The  Judges  to  be  placed  on  the  rota  for  the  trial  of 
election  petitions  for  Ireland  in  each  year,  under  Uie  prr>vi- 
sions  of  the  "  Parliamentary  Elections  Act,  1868,"  shall  be 
selected  out  of  the  Judges  of  the  Queen's  Bench,  Common 
Pleas,  and  Exchequer  Divisions  of  the  High  Court  of 
Justice  in  such  manner  as  may  be  provided  by  any  Rules 
of  Court  to  be  made  for  that  purpose  ;  and  in  the  mean- 
time, and  subject  thereto,  shall  be  selected  out  of  the 
Judges  of  the  said  Queen's  Bf^ch,  Common  Pleas,  and 
Exchequer  Divisions  of  the  sa^d  High  Coort,  by  the  Judges 
of  such  Divisions  respectively,  aa  if  such  Divisions  had  been 
named  instead  of  the  Courts  of  Queen's  Bench,  Common 
Pitas,  and  Exchequer  respectively,  in  such  last-mentioned 
Act :  Provided  that  the  Judges  who,  at  the  commencement 
of  this  Act,  woulil  be  the  Judges  upon  the  rota  for  the  trial 
of  such  petitions  during  the  year  one  thousand  eight 
hundred  and  seventy-five,  shall  continue  upon  such  rota 
until  the  end  of  such  year,  in  the  game  manner  as  if  this 
Act  had  not  passed. 

43.  Any  Judge  of  the  High  Court  of  Justice  may,  subject 
to  any  Roles  of  Court,  exeroise  in  Court  or  in  Chambers  all 
or  any  part  of  the  jurisdiction  by  this  Act  vested  in  the  said 
High  Court,  in  sil  such  causes  and  matters,  and  in  all 
such  proceedings  in  any  causes  or  matters,  as  before  tfaa 
passing  of  this  Act  might  have  been  heard  in  Court  or  in 
Chambers  respectively,  by  a  single  Judge  of  any  of  the 
Courts  whose  jurisdiction  is  hereby  transferred  to  the  said 
High  Court,  or  as  may  be  directHd  or  authorized  to  be  so 
hewd  by  any  Rules  of  Court  to  be  hereafter  made.  In  all 
such  cases,  any  Judge  sitting  in  Court  shall  be  deemed  to 
constitute  a  Court. 

44.  Such  causes  and  matters  as  are  not  proper  to  b« 
heard  by  a  single  Judge  Hhall  be  hear!  >>y  i  >i visional  Courts 
of  the  said  High  Court  of  Justice,  wjiich  shall  for  that 
purpose  exereise  all  or  any  part  of  the  jurisdictiun  of  the 
said  High  Court.  Any  number  of  such  Divisional  Cnurta 
may  sit  at  the  same  time.  A  Divisional  Court  of  the  said 
High  Court  of  Justice  shall  be  constituted  by  two  or  more 
of  the  Judges  thereof.  Every  Judge  of  the  said  High  Court 
shall  be  qoalified  and  empowered  to  sit  in  any  of  such 
Divisional  Courts.  The  Prexident  of  every  such  Divisional 
Court  of  the  High  Cooit  of  Justice  sht^l  be  the  senior 
Judge  of  those  present,  according  to  the  order  of  their 
precedence  un^er  this  Act. 

45.  Subject  to  any  Rules  of  Court,  and  in  the  mi  antime 
until  such  Rules  shall  be  made,  all  business  belonging  to  the 
Queen's  Bench,  Common  Pleas,  and  Exchequer  Divisiona 
respectively  of  the  said  Hiijh  Court,  which,  according  to  the 
practice  now  existing  in  the  Superior  Courts  of  Common 
Law  in  Irnlanil,  vtould  have  been  proper  to  be  transacted 
or  disposed  of  by  the  Court  sitting  in  Banc,  if  this  Act  had 
not  passed,  may  be  transacted  and  disposed  of  by  Divisional 
Courts,  which  shall,  as  far  as  may  be  fonnd  practicable  and 
convenient,  include  one  or  more  Judge  or  Judges  attached 
to  the  particular  Division  of  the  said  Court  to  which  the 
caUKS  or  matter  oAt  of  which  such  business  arises  has  been 
assigned  ;  and  it  shall  be  the  duty  of  every  Judge  of  such 
last-mentioned  Division,  and  also  of  every  other  Judge  of 
the  High  Court  who  shsll  not  for  the  time  being  be  occupied 
in  the  transaction  of  any  business  specially  assigned  to  him, 
or  in  the  business  of  any  other  Divisional  Court,  to  take 
part,  if  required,  in  the  sittings  of  such  Divisional  Courts  as 
may  from  time  to  time  be  necessary  for  the  transaction  of 
the  business  assigned  to  thn  siud  Queen's  Bench,  Common 
Pleas,  and  Exchequer  Divisions  respectively  :  and  all  such 
arr  ngements  as  may  be  necessary  or  proper  for  that  poipoae, 
or  for  constituting  or  hohlirg  any  IMvisional  Courts  of  the 
said  High  Court  of  Justice  for  any  other  purpose  authorized 
by  this  Act,  and  also  for  the  proper  transaction  of  that  part 
of  the  business  of  the  said  Queen's  Bench,  Common  Fleas, 
and  Exchequer  Divisions  respectively,  which  ought  to  be 
transacted  by  one  or  more  Judges  not  sitting  in  a  Divisional 
Court,  shall  be  made  from  time  to  time  under  the  direction 
and  superintendence  of  the  Judges  of  the  said  High  Court 
of  Justice,  and  in  case  of  diffiirence  among  them,  in  such 
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numoer  as  the  uiajoriW  of  tlie  said  Judi^es  with  the  oon- 
eorrenoe  of  the  Lord  Chief  Justice  shall  determine. 

46.  Subject  to  any  Rules  of  Govirt,  and  in  the  meantime 
until  sach  Rules  shall  be  made,  all  busiuem  arising  out  of  any 
aaose  or  matter  assigned  to  the  Chancery  or  Probate  bivision 
of  the  said  £Ugh  Court  shall  be  transacted  and  disposed  of 
in  the  first  instance  by  one  Judge  only,  us  has  been  hereto- 
fara  accustomed  in  the  Court  of  Chancery,  the  Court  of 
Probate,  the  Court  for  Matrimonial  Causes  and  Matters, 
the  Landed  Estates  Court,  the  Court  of  Bankruptcy,  anil 
the  High  Court  of  Admiralty  respectively  ;  and  every  cause 
or  matter  which,  at  the  commencement  of  this  Act,  may  be 
depending  in  the  Coart  of  Chai<cery,  the  Court  of  Probate, 
the  Court  for  Matrimonial  Causes  and  Matters,  the  Landed 
Eiitates  Court,  the  Court  of  Bankruptcy,  the  High  Court  of 
Admiralty  respectively,  shall  (subject  to  the  power  of 
transfer)  be  assigned  to  the  same  Judge  in  or  to  whose 
Court  the  same  may  have  been  depending  or  attached  at  the 
commencement  of  this  Act ;  and  every  cause  or  matter 
whidi  after  the  commencrment  of  this  Act  may  be  com- 
menced in  the  Chancery  Division  of  the  said  High  Court 
■hall  be  asmgned  to  one  of  the  Judges  thereof,  by  marking 
the  same  with  the  name  of  such  of  the  said  judges  as  the 
plaintiff  or  petitioner  (subject  to  the  power  of  transfer)  may 
in  his  option  think  fit ;  Provided  that  (subject  to  any  Rules 
of  Court,  and  to  the  power  of  transfer,  and  to  the  provisions 
of  this  Act  as  to  trial  of  questions  or  issues  by  Commis- 
aonens  or  in  Dublin,)  all  causes  and  matters  which,  if  this 
Act  had  not  passed,  would  have  been  within  the  exclusive 
cognizance  of  the  Court  of  Probate,  or  the  Court  for 
Matrimonial  Causes  and  Matters,  or  of  the  Landed  Estates 
Court,  at  of  the  Court  of  Bankruptcy,  or  of  the  High  Court 
of  Admiralty,  shall  be  assigned  to  the  Judge  or  Judges  of 
■ach  Court ;  Provided  always,  that  after  ths  desth  or 
resignation  of  the  existing  Judge  of  the  Court  of  Admiralty, 
the  causes  and  matters  within  his  exclusive  cognizance  shall 
be  assigned  to  the  Judge  of  the  Court  of  Probate. 

ij.  Subject  to  anjr  Rules  of  Court,  any  Judge  of  the  said 
High  Court,  sitting  in  the  exercise  of  its  jurisdiction  else- 
where than  in  a  Divisional  Court,  may  reserve  any  case,  or 
any  point  in  a  case,  for  the  consideration  of  a  Divisional 
Court,  or  of  the  Court  of  Appeal,  or  may  direct  any  cai«, 
or  point  in  a  case,  to  he  atgued  before  any  such  Court :  and 
•ny  such  Court  shall  have  power  to  hear  aud  determine  any 
aneb  ease  or  point  so  reserved  or  so  directed  to  be  argued. 

4S.  The  jurisdiction  and  authorities  in  relation  to  ques- 
tions of  law  arising  in  criminal  trials  which  are  now  vested 
in  the  Justices  of  either  Bench  and  the  Barons  of  the 
JBxcfaeqner  by  the  Act  of  the  session  of  the  eleventh  and 
twelfth  years  of  the  reign  of  Her  present  Majesty,  chapter 
seventy -eight,  intituled  "An  Act  for  the  fiirtlier  amend- 
ment of  the  administration  of  the  Criminal  Law,"  or  any 
Act  amending  the  same,  shall  and  may  be  exercised  after 
the  commencement  of  this  Act  by  the  Court  of  Appeal,  and 
for  the  hearing  of  such  Appeals  the  Lord  Chief  Justice,  the 
Lord  Chief  Justice  of  the  Common  Pleas,  and  the  Lord 
Chief  Baron,  or  two  of  such  Chiefs  at  least,  shall  he  bound 
to  attend.  The  determination  of  any  such  question  by  the 
Jodgea  of  the  said  Court  of  Appeal  in  manner  aforesaid 
■hall  be  final  and  without  appeal ;  and  no  appeal  shall  lie 
from  any  judgment  of  the  said  Court  of  Appeal  in  any 
criminal  canae  or  matter,  save  for  some  error  of  law  ap- 
parent upon  the  record. 

49.  Every  motion  for  a  new  trial  of  any  cause  or  matter 
OD  which  a  verdict  has  been  found  by  a  jury,  or  by  a  Judge 
withont  a  jury,  and  every  motion  in  arrest  of  judgment,  or 
to  enter  judgment  non  obstante  veredicto,  or  to  enter  a 
▼eidict  for  plaintiff  or  defendant,  or  to  enter  a  nonsuit,  or 
to  reduce  damages,  shall  be  heard  before  a  t)ivisional 
Court ;  and  no  appeal  shall  lie  from  any  judgment  founded 
upon  and  applying  any  verdict  unless  a  motion  has  been 
Blade  or  other  prooeeling  taken  before  a  Divirional  Court 
to  set  aaide  or  reverse  such  verdict,  or  the  judgment,  if  any, 
founded  thereon,  in  which  case  an  appeal  shall  lie  to  the 
Court  of  Appeal  from  the  decision  of  tiie  Divisional  Court 
opon  such  motion  or  other  proceeding. 

50.  No  order  made  by  the  High  Court  of  Justice  or  any 
Judge  tbereoi^  by  the  consent  of  parties,  or  as  to  costs  only, 
whidi  by  law  are  left  to  the  discretion  of  the  Conrt,  sbul 


be  subject  to  any  appeal,  unless  by  leave  of  the  Court  or 
Judge  making  such  order. 

61  Every  order  made  by  a  Judge  of  the  said  High  Court 
in  Chambers,  except  orders  made  in  the  exercise  of  such 
discretion  as  aforesaid,  may  be  set  aside  or  discharged  upon 
notice  by  any  Divisional  Court,  or  by  the  Judge  sitting  in 
Court,  according  to  the  course  and  practice  of  the  Division 
of  the  High  Court  to  which  the  particular  cause  or  matter 
in  which  such  order  is  ma<le  may  he  assigned ;  and  no 
appeal  shall  lie  from  any  such  older,  to  set  aside  or  dis- 
charge which  no  such  motion  has  been  made,  unless  by 
special  leave  of  the  Judge  by  whom  such  order  was  made, 
or  of  the  Court  of  Appeal. 

52.  In  case  from  the  amount  of  business  in  the  Chancery 
Division  of  the  High  Court  of  Justice,  or  in  any  Division 
of  the  said  Court,  from  the  absence  of  a  Judge  or  Judges 
through  illness,  it  shall  be  found  expedient  that  some  or 
one  of  the  ordinary  Judges  of  the  Court  of  Appeal 
appointed  after  the  passing  of  this  Act  should  a.ssist  in 
transacting  the  business  of  such  Division,  it  shall  be  lawful 
for  them  and  him  so  to  do  ;  and  while  so  fitting  and  acting 
such  Judge  or  Judges  shall  have  all  the  power,  jurisdiction, 
aud  authority  of  a  Judge  or  Judges  of  the  said  High  Court 
of  Justice. 

53.  In  any  cause  or  matter  pending  before  the  Court  of 
Appeal,  any  direction  incidental  thereto,  not  involving  the 
deciwon  of  the  appeal,  may  be  given  by  a  single  Judge  of 
the  Court  of  Appeal,  and  a  single  Judge  of  the  Court  of 
Appeal  may  at  any  time  during  vacation  make  any  interim 
order  to  prevent  prejudice  to  the  claims  of  any  parties 
pending  an  appeal  as  be  may  think  fit ;  but  every  such 
order  made  by  a  hingle  Judge  may  be  discharged  or  varied 
by  the  Court  of  Appeal. 

64.  No  Judge  of  the  said  Court  of  Appeal  shall  sit  as  a 
J  ndge  on  the  hearing  of  an  appeal  from  any  judgment  or 
order  made  by  himself  or  made  by  any  Divisional  Court  of 
the  High  Conrt  of  which  he  was  himself  a  member ;  and  no 
appexl  shall  be  heard  or  determined  by  less  than  three  of 
the  Judges  of  the  ssid  Court. 

66.  All  such  arrangements  as  may  be  necessary  or  proper 
for  the  transaction  of  the  business  from  time  to  time  pend- 
ing before  the  Court  of  Appeal  shall  be  made  by  and  under 
the  direction  of  the  President  and  the  other  Judaea  of  the 
said  Court  of  AppeaL 

Part  IV. 
Trial  and  Procedure. 

66.  Subject  to  any  Rules  of  Court  ami  to  such  right  as 
may  now  exist  to  have  particular  cases  submitted  to  the 
verdict  of  a  jury  any  question  arising  in  any  cauae  or 
matter  (other  than  a  criminal  proceeding  by  the  Crown) 
before  the  High  Conrt  of  Justice  or  before  the  Court  of 
Appeal,  may  be  referred  by  the  Court  or  by  any  Divisional 
Conrt  or  Judge  before  whom  such  cause  or  matter  may  he 
pending,  for  inquiry  and  report  to  any  special  Referee 
appointed  by  such  Court  or  Judge,  and  the  report  of  any 
such  Referree  may  be  adopted  wholly  or  partially  by  the 
Court,  and  may  (if  so  adopted)  be  enforced  as  a  judgment 
by  the  Court.  The  High  Court  or  the  Court  of  Appeal 
may  also,  in  any  such  cause  or  matter  as  aforesaid  in  which 
it  may  think  expedient  so  to  do,  call  in  the  aid  of  one  or 
more  assessors  specially  qualified,  and  try  and  hear  such 
cause  or  matter  wholly  or  partially  with  the  assistance  of 
such  assessors.  The  remuneration,  if  any,  to  be  paid  to 
such  special  Referees  or  assesiiors  as  shall  be  determined  by 
the  Court. 

67.  In  any  cause  or  matter  (other  than  a  criminal  pro- 
ceeding by  the  Crown)  before  the  said  High  Conrt  in  whid< 
all  parties  interested  who  are  under  no  disability  consent 
thereto,  and  also  withont  suoh  consent  in  any  such  cause  or 
matter  requiring  any  prolonged  examination  of  documents 
or  accounts,  or  any  scientific  or  local  investigation  which 
cannot,  in  the  opinion  of  the  Court  or  a  Judge,  conveniently 
be  made  before  a  jury,  or  conducted  by  the  Court  through  iU 
other  ordinary  officers,  the  Court  or  a  Judge  may  at  any 
time,  on  such  terms  as  may  be  thought  proper,  order  any 

auestion  or  issue  of  fact  or  any  question  of  account  arising 
herein  to  be  tried  either  before  a  special  Referee  to  ba 


Digitized  by 


Google 


258 


THE  IRISH  LAW  TIMES 


[May  16, 


agreed  on  between  the  parties,  or  in  defalt  of  agreement  to 
be  appointed  by  ttie  diuit  or  judge.  All  such  trials  before 
Keferees  shall  be  conducted  in  such  manner  a«  may  be 
prescribed  by  Rules  of  Court,  and  subject  thereto  in  such 
manner  as  the  Court  or  Judge  ordering  the  name  shall 
direct. 

58.  In  all  cases  of  any  reference  to  or  trial  by  Referees 
under  this  Act  the  Referees  shall  be  deemed  to  be  oflBcers 
of  the  Court,  and  shall  have  Mch  authority  for  the  purpose 
of  such  reference  or  trial  as  shall  be  prescribed  by  Rules 
of  Court  or  (subject  to  such  Rales)  by  the  Court  or  Judge 
ordering  such  reference  or  trial ;  and  the  report  of  any 
Referee  upon  any  question  nf  fact  on  any  such  trial  shall 
(unless  set  aside  by  the  Court)  be  equivalent  to  the  verdict 
of  a  junr. 

59.  VVith  respect  to  all  such  proceedings  before  Referees 
and  their  Repnrts,  the  Court  or  such  Judge  as  aforesaid 
shall  have,  in  addition  to  any  other  powers,  the  same  or 
the  like  powers  as  are  given  tu  any  Court  whose  jurisdiction 
is  hereby  transferred  to  the  said  High  Court,  with  respect 
to  references  to  arbitration  and  proceedings  before  a'bi- 
tratoi  8  snd  their  awards  respectively,  by  the  Common  Law 
Procedure  Amendment  Act  ^Ireland),  1856. 

60.  The  provisions  contained  in  the  fifth  and  sixth  sec- 
tions of  the  Common  Law  Procedure  Act,  Ireland,  1870, 
shall  apply  to  all  actions  commenCi-d  or  pending  in  the  said 
High  Court  of  Justice  in  which  any  relief  is  sought  which 
can  be  given  in  a  Civil  Bill  Court. 

61.  Subject  to  the  provisions  of  this  Act,  the  Lord 
Lieutenant  may,  at  any  time  before  the  commencement  of 
this  Act,  by  and  with  the  advice  of  the  Lord  Chancellor, 
the  Lord  Chief  Justice  and  the  other  Judges  of  the  several 
Courts  intende<l  to  be  united  and  consolidated  by  this  Act, 
or  of  the  greater  number  of  them  (of  whom  the  Lord  Chan- 
cellor and  the  Lord  Chief  JuHtioe  shall  be  two),  cause  to 
be  prepared  Rule^,  in  this  Act  referred  to  as  Rules  of  Court, 
providing  as  follows  : — 

(1.)  For  the  regulation  of  the  sitting's  of  the  High  Co%rt 
of  Justice  snd   the  Court  of  Appeal,  and  of  any 
Divisional  or  other  Courts  thereof  respectively, 
and  of  the  Judges  ol  the  said  High  Courts  sitting 
in  Chambers ; 
(2.)  For  the  reduction  of  tbe  number  of  Circuits  and  for 
the  regulation  of  Circuits,  including  the  times  and 
plftces  at   which  they  are  to  be  nolden  and  the 
business  to  be  transacted  thereat ; 
(8.)  For  tbe  regulation  of  all  matters  consistent  with  or 
not  expressly  determined  Hiy  the  Rules  contained 
in  the  Schedule  hereto,  wtuch,  under  and  for  tbe 
purposes  of  such  last-mentioned  Role,  require  to 
be,  or  conveniently  may  be  defined  or  regulated 
by  further  Rules  of  Court ; 
{i,)  And,  generally,  for  the  regulation  of  any  matters 
relating    to    the    practice  and   procedure  of   the 
said  Courts  respectively,  or  to  the  duties  of  the 
oflScers   thereof,  or  to  the  costs   of   proceedings 
therein,  or  to  the  conduct  of  civil  or  criminal 
business  coming  within  the  cognisance  of  the  said 
Courts  respectively,  f<ir  Whidi   provision   is  not 
expressly  made  by  this  Act  or  by  the  Hules  con- 
tained in  tbe  Schedule  hereto. 
The  Lord  Lieutenant  may,  with  the  like  a'lvioe,  fix  and 
determine  when  such  rules  respectively  shall  come  into 
operation. 

All  Rules  of  Court  made  in  pursuance  of  this  section  shall 
be  laid  before  each  House  of  Parliament  within  forty  days 
next  after  tbe  same  are  maile,  if  Parliament  is  then  sitting, 
or  if  not,  within  forty  days  after  the  theii  next  meeting  of 
Parliament ;  and  if  an  address  is  presented  tu  Her  Majesty 
by  either  of  the  said  Houses,  within  the  next  subsequent 
forty  days  on  which  the  said  House  shall  bare  sat,  praying 
that  any  such  Rules  may  be  annulled.  Her  Majesty  may 
thereupon  by  Order  in  Council  annul  the  same ;  and  the 
Rules  so  annulled  shall  thenceforth  become  void  and  of  no 
effect,  but  without  prejudice  to  the  validity  of  any  proceed- 
ings which  may  in  tbe  meantime  have  been  taken  under  the 
same.  This  section  shall  come  into  operation  immediately 
on  tbe  passing  of  this  Act. 

62.  The  Relies  contained  in  the  Schedule  to  this  Act 
(which  shall  be  read  and  taken  as  part  of  this  Act)  shall 


come  into  ouemtion  immediately  on  the  commencement  of 
this  Act,  and,  as  to  all  matters  to  which  they  extend,  shall 
thenceforth  regulate  the  proceedings  in  tbe  High  Court  of 
Justice  and  the  Court  of  Appeal  respectively,  unless  and 
until,  by  the  authority  herein  -after  in  that  behalf  provided, 
any  of  them  may  be  altered  or  varied  ;  but  such  Rules,  and 
also  all  Roles  to  be  made  before  the  commencement  of  this 
Act,  as  herein -before  mentioned,  shall  for  all  the  purposes 
of  this  Act  be  Rules  of  Court  capable  of  being  annulled  or 
altered  by  the  same  autbority  by  which  any  other  Rules  of 
Court  may  be  made,  altered,  or  annnlled  after  the  com- 
mencement of  this  Act. 

68.  All  Rules  and  Orders  of  Court  which  shall  be  in  force 
in  the  Court  of  Probate,  the  Court  for  Matrimonial  Causes 
and  Matters,  the  Landed  Estates  Court,  tbe  Court  of  Bank- 
ruptey,  and  the  High  Court  of  Admiralty,  respectively,  at 
the  time  of  tbe  commencement  of  this  Act,  except  so  far  as 
they  are  hereby  expressly  varied,  shall  remain  and  be  in 
force  in  the  High  Court  of  Justice  and  in  the  Court  of 
Appeal  respectively  In  tbe  same  manner  in  all  respects  as  if 
they  had  been  contained  in  the  Schedule  to  this  Act  until 
they  shall  respectively  be  altered  or  annulled  by  any  Roles 
of  Court  made  after  the  commencement '  f  this  Act, 

Hi.  Subject  to  any  Rules  of  Court  to  be  made  under  and 
by  virtue  of  this  Act,  the  practice  and  procedure  in  all 
criminal  causes  and  matters  whatsoever  in  tbe  High  Court 
of  Justine  and  in  the  Court  of  Appeal  respectively,  including 
tbe  practice  and  procedure  with  respect  to  Crown  Cases 
Reserved,  shnll  be  the  same  as  tbe  practice  and  procedure  in 
similar  canses  and  matters  before  the  passing  of  this  Act, 
unless  where  the  same  are  inconsistent  with  the  express 
provisions  of  this  Act. 

66.  Nothing  in  this  Act  or  in  tbe  Schedule  hereto,  or  in 
any  Rules  of  Court  to  be  made  by  virtue  hereof,  save  ss  far 
ss  relates  to  the  power  of  the  Court  for  special  reasons  to 
allow  depositions  or  affidavite  to  be  read,  shall  affect  the 
mode  of  giving  evidence  by  the  oral  examination  of  witnesses 
in  trials  by  jury,  or  the  Roles  of  Endence,  or  tbe  law 
relating  to  jurymen  or  juries. 

66.  Save  as  by  this  Act,  or  by  any  Roles  of  Coort 
(whether  cimtained  in  the  Schedule  to  thii>  Act,  or  to  be 
made  under  tiie  authority  thereof),  is  or  shall  be  otherwise 
provided,  all  forms  and  methods  of  procedure  which  at  tbe 
commencement  of  this  Act  were  in  force  in  any  nf  the 
Courts  wh'  se  jurisdiction  is  hereby  transferred  to  the  said 
High  Court,  and  to  the  said  Court  of  Appeal,  respectively, 
uniler  f>r  by  virture  of  any  law,  custom,  General  Orders, 
or  Rules  wliatsoever,  and  which  are  not  inconsistent  witJt 
this  Act  or  with  any  Rules  contained  in  the  said  Schedule 
or  to  be  made  by  virtue  of  this  Act,  may  continue  to  be  used 
and  practised  in  the  said  High  Court  of  JuHtioe,  and  the 
said  Court  of  Appeal,  respectively,  in  socb  and  the  like 
cases,  and  for  such  and  the  like  purposes,  as  those  to  which 
they  would  have  been  applicable  in  the  respective  Courts  of 
which  the  jurisdiction  is  so  transferred,  if  this  Act  had  not 
passed. 

67.  From  and  after  the  commencement  of  this  Act,  tbe 
Court  of  Judicature  may  at  any  time,  with  the  concurrence 
of  a  majority  of  the  Judges  thereof  present  at  any  meeting 
fur  that  purpose  held  (of  which  majority  the  Lord  Chancellor 
shall  be  one),  alter  or  annul  any  Rules  of  Court  for  the  time 
being  in  force,  or  make  any  new  Rules  of  Court,  for  the 
purpose  of  regulating  all  such  matters  of  practice  and 
procedure  in  tbe  Court,  or  relating  to  the  suitors  or  officers 
of  the  said  Court,  or  otherwise  as  under  the  provisions  of 
this  Act  are  or  may  be  regulated  by  Rules  of  Coort :  Pro- 
vided, that  any  Rule  made  in  the  exercise  of  this  power, 
whether  for  altering  or  annulling  any  then  existing  Rule,  or 
for  any  other  purpose,  shall  be  laid  bef  .re  both  Houses  of 
Parliament,  within  the  same  time,  and  in  the  same  manner 
and  with  the  same  effect  in  all  respects,  as  is  hereiu-before 
provided  with  respect  to  the  said  Roles  to  be  made  before 
the  commencement  of  this  .Act,  and  may  be  annulled  and 
made  void  in  the  same  manner  as  such  last-mentioned 
Bole*. 

K8.  A  Council  of  the  Judges  of  the  Court  of  Judicature,  of 
which  doe  notice  shall  be  given  to  all  the  said  JudgeH,  shall 
assemble  once  at  least  io  every  year,  on  such  day  or  days  as 
shall  be  fixed  by  the  Lord  Chancellor,  with  the  concurrence 
of  the  Lord  CUef  Justice,  fur  tbe  porpoae  of  considering 
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the  opentiun  of  this  ^ct  uid  uf  tlie  Rules  of  Coart  for  the 
time  being  io  force,  and  klso  the  vurking  of  the  aeventl 
offices  and  the  wmngements  relative  to  the  duties  of  the 
otficen  of  the  said  Courts  respectively,  and  of  inquiring  and 
examining  into  any  delects  which  may  appear  to  exist  in 
the  system  of  proceidure  or  the  administratiun  of  the  law  in 
the  said  High  Court  uf  J  ostice  or  the  said  Court  of  Appeal, 
or  in  any  other  Court  from  which  any  appeal  lies  to  the 
said  High  Court  or  any  Judge  thereof,  or  to  the  Court  of 
Appeal :  And  tbey  shall  report  annually  to  the  Chief 
Secaretaiy  to  the  Lord  Lieutenant  of  Ireland  what  (if  any) 
anundments  or  alteratii>ns  it  would  in  their  judgment  be 
expedient  t<j  make  in  this  Act,  or  otherwise  relating  to  the 
administration  of  justice,  and  what  other  proviHiuns  (if  any) 
which  cannot  be  carried  into  effect  without  the  authority  of 
Parliament  it  would  be  expedient  to  make  for  the  better 
administration  uf  justice.  Any  Extraordinary  Council  of 
the  »aid  Judges  may  also  at  any  time  be  convened  by  tbe 
l^twd  Chancellor. 

69.  All  Acts  of  Parliament  itlating  to  the  several  Courts 
and  Judges,  whose  jurisdiction  is  hereby  transferred  to  the 
High  Court  of  Justice  and  tbe  Court  of  Appeal  rexpectively, 
or  wherein  any  of  such  Courts  or  Judges  are  mentioned  or 
referred  to,  sLall  be  construed  and  take  effect,  so  fur  as 
relates  to  anything  done  or  to  be  done  after  the  commence- 
stent  of  this  Act,  as  if  the  High  Court  of  JuHtice  %r  the 
Court  of  Appeal,  and  tlie  Judges  thereof,  respectively,  as 
the  case  may  be,  had  been  named  therein  instead  of  such 
Courta  or  Judges  whobc  jurisdiction  is  su  transferred  respec- 
tirely  ;  and  in  all  cases  not  hereby  expressly  provided  fur 
in  which,  under  any  aach  Act,  the  oooourrence  or  the  advice 
or  consent  uf  the  Judge  or  any  Judges,  ur  of  any  number 
of  the  Judges,  uf  any  one  or  more  uf  the  Courts  whose 
jorisdiction  is  hereby  transferred  to  tbe  High  Court  of 
Justice  is  made  necessary  to  the  exeruixe  of  any  power  or 
authority  capable  of  being  exercised  alter  the  cuiumence- 
ment  uf  this  Act,  such  power  or  authority  may  be  exercised 
by  and  with  the  concurrence,  advice,  ur  consent  of  the 
■une  or  a  like  number  of  Juigea  of  tbe  High  Court  of 
Justice. 


Pabt  V. 
Officers  and  Offices. 

70.  The  Masters  in  Chancery,  and  in  the  Courts  of 
Common  Law,  the  Clerks  of  tbe  Crown  and  Hauaper,  the 
Clerk  of  the  Crown  of  the  Court  of  Queen's  Bench,  and  all 
Haateis,  Secretaries,  Uegistrars,  Clerk  of  Keoords  and 
Writs,  Clerks  of  the  Rules  and  Pleadings  and  Record 
Assistants,  Chief  and  other  Clerks,  Commissionets  to  take 
oaths  or  affidavits,  or  the  acluiowledgment  of  deeds  by 
married  women.  Messengers,  and  other  officers  and  assistants 
at  the  time  of  the  commencement  of  this  Act  attached  to 
anj  Court  or  Judge  whose  jurisdiction  is  hereby  transferred 
to  the  High  Court,  or  to  the  Court  of  Appeal,  and  also  all 
Registntrs,  Clerks,  officers,  and  other  persons  at  the  time  of 
tile  commencement  of  this  Act  engaged  in  the  preparation 
of  Gommisrions  or  writs,  or  in  the  registration  of  judgments 
or  any  other  ministerial  duties  in  tiid  of  or  connected  with 
any  Court,  the  jurisdiction  of  which  is  hereby  transferred 
to  the  said  Courts  respectively,  shall,  from  and  after  the 
oranmencement  of  this  Act,  be  attadied  to  tbe  Court  of 
Judicature  consisting  of  the  said  High  Court  of  Justice  and 
tbe  said  Court  of  Appeal. 

The  officers  so  attached  shall  have  the  same  rank  and 
hold  thdr  offices  by  the  same  tenure  and  upon  the  same 
tenns  and  conditions  and  receive  the  same  salaries,  and,  if 
entitled  to  pensions,  be  entitled  to  the  same  pensions,  as  if 
this  Act  had  not  paaaed,  and  any  such  officer  who  is 
removable  by  the  Court  to  which  he  is  now  attached  shall 
be  rooovable  by  the  Court  to  which  he  shall  be  attached 
under  this  Act,  or  by  the  majority  of  tbe  Judges  thereof. 

The  existing  Registrars  and  Clerks  to  the  Registrars  in 
tbe  Chancery  re^strars  office  shall  retain  any  right  of 
■ooeession  secured  to  them  by  Act  of  Parliament,  so  as  to 
entitle  them  in  that  office,  or  in  any  substituted  office^  to 
tito  succession  to  appointments  with  similar  or  analogous 
duties  aud  with  equivalent  salaries. 

Ihe  business  to  be  performed  in  the  High  Court  of 
Justice  and  in  the  Court  uf  Appeal  respectively,  or  in  any 


Divisional  or  other  Court  thereof,  or- in  the  chambers  of 
any  Judge  thereof,  other  than  that  performed  by  the 
Judges,  shall  be  distributed  ainung  the  several  officers 
attached  to  tbe  Superior  Court  by  this  section  in  such 
manner  as  may  be  directed  by  Rules  of  Court ;  and  such 
officers  shall  perform  such  duties  in  relation  to  such  business 
as  may  be  directed  by  Rules  of  Court,  with  this  qualifica- 
tion, that  the  duties  required  to  be  performed  by  any  officer 
shall  be  the  same,  or  dutiex  analogous  to  those  which  be 
performed  previously  to  tbe  passing  of  this  Act ;  and,  subject 
to  such  Rules  of  Court,  ail  such  officers  rexpeotively  shsU 
continue  to  perform  the  same  duties,  as  nearly  as  may  be, 
in  tbe  same  manner  ss  if  this  Act  had  not  passed. 

Subject  to  the  provinious  of  this  Act,  all  Secretaries, 
Regietran,  Clerks,  and  other  officers  attached  to  and  subject 
to  removal  by  any  existing  J  udge  who  under  the  provisionv  of 
this  Act  shall  become  a  Judge  of  the  High  Court  of 
Justice,  or  of  the  Court  of  Appeal,  shall  continue  attached 
to  such  Judge  and  shall  perform  tbe  same  duties  as  those 
which  they  have  hitherto  performed,  or  duties  analogous 
thereto ;  and  all  such  last-meutioi.ed  officers  fhaXl  have  the 
same  rank  and  hold  their  offices  by  the  same  tenure,  and 
upon  tbe  same  terms  and  conditions,  and  receive  tbe  same 
salaries,  and,  if  entitled  to  pensions,  be  entitled  to  the  same 
pensions  as  if  this  Act  had  not  passed  :  Provided  that 
the  Lord  Chancellor  may,  with  the  consent  of  the  TreaHury, 
increase  the  salary  ot  any  existing  officer  whose  duties  are 
increased  by  reason  of  the  passing  of  this  Act 

In  case  in  such  distribution  of  business  in  the  Court  of 
Judicature  amung  the  said  officers  it  shall  be  found  that  tbe 
continuance  of  tbe  services  of  any  of  them  is  unnecessary, 
the  Treasury  ra»y,  with  the  consent  of  tbe  Lord  Chancellor, 
make  arrangements  for  the  voluntary  retirement  of  such 
officers,  upon  such  terms  as  to  compensation  by  way  of 
annual  payment,  or  groi.s  sum  by  way  ol  conipeusatiun,  aa 
may  be  agreed  on  with  such  officers  respectively,  and  upon 
any  arrangement  being  made,  the  Luid  Chancellor  may 
permit  the  present  retirement  of  any  such  officer,  who  shall 
thenceforth  cease  to  have  any  right  or  claim  to  any  other 
allowance,  pension,  or  compensation  than  thst  so  agreed 
upon. 

Upon  the  occurrence  of  a  vacancy  in  the  office  of  any 
officer  coming  within  tbe  provisions  of  this  section,  the  Lord 
Chancellor,  with  the  conourrenee  of  the  Trensury,  may,  in 
the  event  uf  such  office  being  considered  unnecessary, 
abolish  the  same,  or  may  reduce  the  salary,  or  alter  the 
designation  or  duties  thereof,  notwithstanding  that  the 
patronage  thereof  may  be  vested  in  an  existing  J  udge. 

71.  Any  existing  officer  attached  to  any  existing  Court  or 
Judge  whose  jurisdiction  is  abolished  or  transferred  by  tliis 
Act,  who  is  paid  out  of  fees,  and  whone  emoluments  are 
affected  by  the  pansing  of  this  Act,  Khali  be  eutitled  to 
prefer  a  claim  to  the  Treasury  ;  and  the  Treasury,  if  it  shall 
consider  bis  claim  to  be  established,  shall  have  power  to 
award  to  him  such  sum,  either  by  way  of  compensation,  or 
as  an  addition  to  bis  salary,  as  it  thinks  just,  having  regard 
to  the  tenure  of  office  by  such  officer  and  to  the  other 
cjrcumstances  of  the  case, 

72.  Where  a  doubt  exists  as  to  tbe  position  under  this 
Act  of  any  existing  officer  attached  tu  any  existing  Court 
or  Jndge  affected  by  this  Act,  such  doubt  may  be  detei* 
mined  by  Rules  of  Court :  subject  to  this  proviso,  tbatunch 
Rules  of  Court  shall  nut  alter  the  tenure  of  office,  rank, 
pension  (if  any),  or  salary  of  such  officer,  or  require  him  to 
perform  any  duties  other  than  duties  analogous  to  those 
which  he  has  already  performed. 

78.  Kvery  person  who  at  the  commencement  of  this  Act 
shall  t>e  authorised  to  administer  oaths  in  any  of  the  Courts 
whose  jurisdiction  is  hereby  transferred  to  the  High  Cuurt 
of  J  uatice  shall  be  a  Cumiiiissioner  to  administer  oaths  in 
all  causes  and  matters  whatsoever  which  may  from  time  to 
time  be  depending  in  the  said  High  Court  or  in  the  Court 
of  Appeal 

74.  In  case  at  the  commencement  of  this  Act  the  exist- 
ing Masters  uf  the  Court  of  Chancery,  other  than  tbe 
Receiver  Master,  shall  not  have  been  released  from  duty 
pursuant  to  the  provisions  of  "  The  Chancery  ( Ireland) 
Act,  1807,"  it  is  hereby  provided  that  from  and  after  the 
coiumeocement  of  thin  Act  they  shall  be  su  released ;  and 
iha  references,  matters,  aud  business  pending  before  them 
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and  not  completed  shall  be  transferred  tn  such  J  udges  of 

the  Chancery  Division  as  the  Lord  Chancellor  shall  direct. 

No  successor  to  the  existing  Keciver  Master  shall  be  ap- 

E'»ii  ;  and  it  shall  be  lawful  for  the  Lord  Lieutenant,  with 
lonsent  of  the  Lord  Chancellor,  to  relieve  the  existing 
iver  Master  from  the  further  discharge  of  his  duties  in 
the  sauie  manner,  and  upon  the  same  terms,  as  the  Lord 
Chancellor  was  empowered  to  release  the  other  Mastern  by 
the  Chancery  (Ireland)  Act,  1867  ;  and  upon  the  death, 
resignation,  or  release  of  such  exixting  Receiver  Master, 
the  Lord  Lieutenant,  with  the  consent  of  the  Council  of 
Judges  of  the  Court  of  Judicature  hereinafter  mentioned, 
shall  and  may  distribute  the  matters  and  business  then 
existing  in  his  office  and  declare  in  which  of  the  divisions  of 
the  High  Court  of  Judicature  and  by  what  Judges  and 
officers  thereof  fur  the  future  all  matters,  references,  and 
businesH  which  were  theretofore  liable  to  be  heard,  trans- 
acted, and  conducted  by  or  under  the  suporintendeuce  of 
the  said  Receiver  Master  shall  be  heard,  transacted,  and 
conducted,  and  shall  and  may  transfer  and  attach  the 
officers  of  and  connected  with  the  said  office  of  Receiver 
Master  tn  such  of  the  Judges  and  divisions  of  the  High 
Court  of  Justice  as  shall  seem  expedient.  Provided  always, 
that  the  duties  to  be  imposed  upon  such  officers  shall  be 
same  or  analogous  to  those  which  they  have  hitherto  per- 
formed. 

76.  Subject  to  the  provisions  in  this  Act  contained  with 
respect  to  existing  officers  of  the  Courts  whose  jurisdiction 
is  hereby  transferred  to  the  Court  of  Judicature,  there  shall 
be  attached  to  the  said  Court  such  officers  as  the  Lord 
Chancellor,  with  the  concurrence  of  the  Presidents  of  the 
Divisions  of  the  High  Court  of  Justice,  or  the  major  part 
of  them,  of  which  majority  the  Lord  Chief  Justice  shall  be 
one,  and  with  the  sanction  of  the  Treasury,  may  from  time 
to  time  dettrrmine. 

Such  of  the  said  several  officers  respectively  as  may  be 
thought  neceesary  or  proper  for  the  performance  of  any 
special  duties  with  respect  eitlier  to  the  Court  of  Judicature 
generally,  or  with  respect  to  the  High  Court  of  Justice  or 
the  Court  of  Appeal,  or  with  respect  to  any  one  of  the 
divisions  of  the  said  High  Court,  or  with  respect  to  any 
particular  Judge  or  Judges  of  either  of  the  said  Courts, 
may  by  the  same  authority,  and  with  the  like  sanction  as 
aforesaid,  l>e  attached  to  the  said  respective  Conrts,  Divisions, 
and  Judges  accordingly. 

All  officers  assigned  to  perform  duties  with  respect  to  the 
Conrt  of  Judicature  generally,  or  attached  to  the  High 
Court  of  Justice  or  the  Court  of  Appeal,  and  all  Commis- 
sioners to  take  oaths  or  affidavits  in  the  Court  of  Judicature, 
shall  be  appointed  by  the  Lord  Chancellor. 

All  officers  attached  to  the  Chancery  Division  of  the  said 
High  Court,  who  have  been  heretofore  appointed  by  the 
Master  of  the  Rolls  or  Vice  Chancellor,  shall  continue,  while 
BO  attached,  to  be  appointed  by  the  Master  of  the  Rolls  and 
Vice-Chancellor  respectively  iu  the  same  manner  as  hereto- 
fore. 

All  other  officers  attached  to  any  Division  of  the  said 
High  Court  shall  be  appointed  by  the  President  of  that 
DivisioD. 

All  officers  attached  to  any  Judge  shall  be  appointed  by 
the  Judge  to  whom  they  ar^  attached. 

Any  officer  of  the  Court  of  Judicature  (other  than  such 
officers  attached  to  the  person  of  a  Judge  as  are  removable 
by  him  at  bis  pleasure)  may  be  removed  by  the  person 
having  the  right  of  appointment  to  the  office  held  by  him, 
with  the  approval  of  the  Lord  Chancellor,  lor  reasons 
to  be  assigned  in  the  order  of  removal. 

The  authority  of  the  Court  of  Judicature  over  all  or  any 
of  its  officers  may  be  exercised  iu  and  by  the  said  High 
Court  and  the  said  Court  of  Appeal  reapectively,  and  also 
in  the  case  of  officers  attached  to  any  Division  of  the  High 
Conrt  by  the  President  of  such  Division,  with  respect  to 
any  duties  to  be  discharged  by  them  respectively. 

76.  There  shall  be  paid  to  every  salaried  officer  appointed 
in  pursuance  of  this  Act  such  salary  out  of  moneys  provided 
by  Parliament  as  may  be  determined  by  the  Treasury  with 
ue  concurrence  of  the  Lord  Chancellor. 

An  officer  attached  to  the  person  of  a  Judge  shall  not  be 
entitled  to  any  pennon  or  compensation  in  respect  of  his 


retirement  from  or  the  abolition  of  his  office,  except  so  far 
as  he  may  be  entitled  thereto  independently  of  this  Act ; 
but  every  other  officer  to  be  hereafter  appointed  in  pur 
suance  of  this  part  of  this  Act,  and  whose  whole  time  shall 
be  devoted  to  the  duties  of  his  office,  shall  be  deemed  to  be 
~  in  the  permanent  Civil  Service  of  Her  Majesty, 


and  shall  be  entitled,  aa  such,  to  a  pension  or  compensation 
in  the  same  manner,  and  upon  the  same  terms  and  condi- 
tions, as  the  other  permanent  civil  servants  of  Her  Majesty 
are  entiUed  to  pension  or  compensation. 

77.  Subject  to  the  proviaionB  herein- before  contained, 
any  rights  of  patronage  and  other  rights  or  powers  incident 
to  any  Court,  or  to  the  office  of  any  Judge  of  any  Court 
whose  jurisdiction  is  transferred  to  the  High  Court  of 
Justice,  or  to  the  Court  of  Appeal,  in  respect  of  which 
rights  of  patronage  or  other  rights  or  powers  no  provision 
is  or  shall  be  otherwise  made  by  or  under  the  authority  of 
this  Act,  shall  be  exercised  as  follows ;  that  is  to  say,  if 
incident  to  the  office  of  any  existing  Judge  shall  continue 
to  be  exercised  by  such  existing  Judge  during  his  con- 
tinuance in  office  as  a  Judge  of  the  sud  High  Court  or  as 
an  ordinary  Judge  of  the  Court  of  Appeal,  and  after  the 
death,  resignation,  or  removal  &um  office  of  such  existing 
Judge  shall  be  exercised  in  such  manner  as  Her  Majesty 
may  by  Sign  Manual  direct. 

78.  Every  Judge  of  the  High  Court  of  Jnatioe  and  every 
ordinary  Judge  of  the  Court  of  Appeal  shall  have  attached 
to  his  person,  as  Judge,  a  secretary  appointed  and  remov- 
able by  him  at  pleasure,  and  who  shall  receive  a  salary  of 
two  hundred  and  fifty  pounds  a  year,  and  such  Secretary 
shall  be  in  lieu  of  and  substitution  tor  any  registrar  or  clerk 
of  assize  heretofore  provided  for  the  Judges  on  circuit,  and 
such  secretary  shall  be  bound  himself  or  by  deputy  to 
discharge  the  duties  of  registrar  or  clerk  of  assize  or  nisi 
prius  on  circuit  in  case  the  Judge  to  whom  he  is  attached 
shall  go  circuit,  and  shall  receive  for  every  circuit  on  which 
he  shall  accompany  such  Judge  an  additional  payment  of 
one  hundred  pounds ;  and  each  ordinary  Jud^e  of  the  Conrt 
of  Appeal  may  appoint  a  trainbearer  and  tipstaff  in  the 
same  manner  and  with  the  same  salaries  as  the  Lords 
Juutices  of  Appeal  in  Chancery  might  before  this  Act : 
Provided  however,  that  nothing  herein  contained  -  nhall 
interfere  with  the  right  of  the  existing  Chief  Justices  of  the 
Courts  of  Queen's  Bench  and  Common  Pleas  and  Chief 
Baron  of  the  Exchequer  to  appoint  a  registrar  or  clerk  of 
nisi  prius  for  trials  iu  Dubliu  in  the  umae  manner  as  hereto- 
fore, but  such  right  shall  not  be  continued  to  their  sucoes- 
sois,  and,  in  lieu  thereof,  provision  shall  be  made  under  th» 
powers  herein-hefore  conferred  for  the  attendance  of  proper 
officers  at  the  trials  in  Dublin  who  shall  diBch.'ii;ge  the 
duties  heretofore  discharged  by  such  registran. 

79.  From  and  after  the  commencement  of  this  Act,  all 
persons  admitted  as  solicitors,  attorneys,  or  proctors  of  or  by 
law  empowered  to  practise  in  any  Court,  the  jurisdiction  of 
which  IB  hereby  transferred  to  the  High  Court  of  Jnatioe 
or  the  Court  of  Appeal,  shall  be  called  Solicitors  of  the 
Court  of  Judicature,  and  shall  be  entitled  to  the  same 
privileges  and  be  subject  to  the  same  obligations,  so  far  aa 
circumstances  will  permit,  aa  if  this  Act  had  not  passed ; 
and  all  persons  who  from  time  to  time,  if  this  Act  had  not 
passed,  would  have  been  entitled  to  be  admitted  as  solicitors, 
attorneys,  or  proctors  of  or  been  by  law  empowered  to 
practise  in  any  such  Courts,  shall  be  entitied  to  be  admitted 
and  to  be  called  Solicitors  of  the  Court  of  Judicature  and 
shnll  be  admitted  by  the  Lord  Chancellor,  and  shall,  as  far 
as  circumstances  will  permit,  be  entitled  aa  such  solicitors 
to  the  same  privileges  and  be  subject  to  the  same  obliga- 
tions as  if  this  Act  had  not  passed. 

Any  solicitors,  attorneys,  or  proctbrs  to  whom  this 
section  applies  shall  be  deemed  to  he  Officers  of  the  Court 
of  Judicature ;  and  that  Conrt,  and  the  High  Court  of 
Justice,  and  the  Court  of  Appeal  respectively,  or  any 
Division  or  Judge  thereof,  may  exercise  the  same  jurisdic- 
tion in  respect  of  such  solicitors  or  attorneys  as  any  one  of 
Her  Majesty's  superior  courts  of  law  or  equity  might 
previously  to  the  passing  of  this  Act  have  exercised  in 
respect  of  any  solicitor  or  attorney  admitted  to  practise 
therein. 
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Pabt  VI. 
Jttriidietion  of  Inftr'mr  Comtt. 

80.  Eveiy  inferior  Coort  which  now  bu  or  which  may 
after  the  pateing  of  this  Act  have  jurisdiction  in  equity,  or 
at  law  or  in  equity,  and  in  Admiralty  rrapectively,  shall, 
aa  regards  all  caosee  of  action  within  its  jarisdiction  for  the 
time  b^ng,  hare  power  to  grant,  and  shall  grant  in  any 
proceeding  before  such  Court,  such  relief,  redress,  or 
nanedy,  or  combination  of  remedies,  either  absolute  or 
ocoiditioBal,  and  nhall  in  evezy  such  proceeding  give  such 
and  the  like  effect  to  every  ground  of  defence  or  counter- 
claim, equitable  or  legal  (subject  to  the  pruvision  next 
herein  after  contained),  in  as  full  and  aiupfe  a  manner  aa 
might  and  ought  to  be  done  in  the  like  case  by  the  Uigh 
Court  of  Jnstice. 

81.  Where  in  any  proceeding  before  any  such  inferior 
Conrt  any  defence  or  counter-claim  of  the  defendant  in- 
Tolvea  matter  beyond  the  jurisdiction  of  tiie  Court,  saoh 
d^enca  or  counter-claim  shall  not  affect  the  competence  or 
the  duty  of  the  Court  to  dispose  of  the  whole  matter  in 
coDtroTcrsy  so  far  as  relates  to  the  demand  of  the  plaintiff 
and  the  defence  thereto,  but  no  relief  exceeding  that  which 
the  Court  has  jurisdiction  to  administer  shall  be  given  to 
the  defendant  upon  any  such  counter-claim  :  Provided 
always,  that  in  such  case  it  shall  be  lawful  for  the  High 
Court,  or  any  Division  or  Judge  thereof  if  it  shall  be 
tbonght  fit,  on  the  application  of  any  party  to  the  proceed- 
ing, to  Older  that  the  whole  proceeding  be  transferred  from 
■och  inferior  Court  to  the  High  Court,  or  to  any  Division 
thereof;  and  in  such  case  the  Record  in  such  proceeding 
shall  be  transmitted  by  the  Registrar,  or  other  proper 
otBcer,  of  the  inferior  Court  to  the  said  Uigh  Court ;  and 
the  same  shall  thenceforth  be  continued  and  prosecuted  in 
the  said  High  Coort  as  if  it  had  been  originally  commenced 
therein. 

82.  "Mba  several  roles  of  law  enacted  and  declared  by  this 
Act  shall  be  in  force  and  receive  effect  in  all  Courts  what- 
aocver  in  Ireland,  so  far  as  the  matters  to  which  such  Rules 
relate  shall  be  respectively  cognizable  by  such  Courts. 


Par*  VII. 

Miteellaneous  ProvUiom. 

83.  All  hooks,  documents,  papers,  and  chattels  in  the 
poMeadon  of  any  Conrt,  the  jurisdiction  of  which  is  hereby 
transferred  to  the  High  Court  of  Jnstice  or  to  the  Court  of 
Appeal,  or  of  any  officer  or  person  attached  to  any  such 
Court,  aa  such  officer,  or  by  reason  of  bis  being  so  attached, 
■hall  be  transferred  to  the  Court  of  Judicature,  and  shall 
be  dealt  with  by  such  officer  or  p<-i8on  in  such  manner  as 
the  High  Court  of  Jnstice  or  the  Coort  of  Appeal  may  by 
order  direct ;  and  any  person  failing  to  comply  with  any 
order  made  for  the  purpose  of  giving  effect  to  this  section 
shall  be  guilty  of  a  contempt  of  the  Court  making  such 
order. 

84.  This  Act,  ezc^t  as  herein  is  expressly  directed,  shall 
not,  nnleas  or  until  other  commissions  are  issued  in  pur- 
soanoe  thereof,  affect  the  circuits  of  the  Judges  or  the  issue 
of  any  Conomisaions  of  Assize,  Misi  Frius,  Oyer  and  Ter- 
miner Gaol  Delivery,  or  other  commissions  for  the  dis- 
cbaige  of  civil  or  criminal  busineas  on  circuit  or  otherwise, 
or  any  patronage  vested  in  any  Judges  going  cirauit,  or  the 
poaitioD,  salaries,  or  duties  of  any  officers  transferred  to  the 
Court  of  Judicature  who  are  now  officers  of  the  Courts  of 
Common  Law  in  Ireland,  and  who  perform  duties  in  rela- 
tiui  to  either  the  civil  or  criminal  business  transacted  on 
circuit. 

85.  This  Act,  except  so  far  as  herein  Is  expressly  directed, 
shall  not  affect  the  office  or  position  of  Lord  Chancellor ; 
aofl  the  officers  of  the  Lonl  Chancellor  shall  continue 
attached  to  him  in  the  same  manner  as  if  this  Act  had  not 
passed ;  and  all  duties,  which  any  officer  of  the  Court  of 
Chancery  may  now  be  require  1  to  perform  in  aid  of  any 
doty  whatsoever  of  the  Lotd  Chancellor,  may  in  like 
manner  be  required  to  be  performed  by  such  officer  when 
transferred  t<>  the  Court  of  Judicature,  and  by  his  eucoessors. 
Provided  however  that  it  xhall  be  lawful  for  the  Treasury, 
with  the  consent  of  tlie  Lord  Chancellor,  to  consolidate, 
alter,  or  abolish  any  of  such  offices  aa  are  held  du|;ing 


pleasure,  and,  with  the  like  consent,  to  alter  the  salaries  of 
such  as  shall  be  retained. 

86.  When  the  Great  Seal  of  Ireland  is  in  commission,  the 
Lords  Commissioners  shall  represent  the  Lord  Chancellor 
for  the  purpoeeH  of  this  Act,  save  that  as  to  the  Presidency 
of  the  Court  of  Appeal,  and  the  appointment  or  approval  ot 
officers,  or  the  sanotion  to  any  order  for  the  mmoval  of 
officers,  or  any  other  act  to  which  the  concurrence  or 
presence  of  the  Lord  Chancellor  is  hereby  made  necessary, 
the  powers  given  to  the  Lord  Chancellor  by  this  Act  may 
be  exercised  by  the  Senior  Lord  Commissioner  for  the 
time  being. 

[Tbe  Scbednle  of  Sules  appended  to  this  BUI  itaall  be  pobUibed  next 
wedcj 

RESOLUTIONS   OF   THE    HOME   BAR   ON   THE 
JUDICATURE  BILL. 

A  Meeting  of  the  Members  of  the  Home  Bar,  convened 
for  the  purpoKe  of  considering  tbe  provisions  of  the  Court 
of  Judicature  (Ireland)  Bill,  now  before  Parliament,  so  far 
as  they  may  affect  existing  Circuits,  was  held  at  the  Four 
Coorta  on  Tuesday, 

OSOROI  BATTBR8BT,  Esq.,  IiL.D.,  Q.C.,   Father,   in  the 

Chair. 

The  following  resolutions  were  unanimously  ailopted  : — 

"  That  the  reductinn  of  tbe  number  of  circuits  would  not 
lie  attended  with  any  advantages,  economical  or  otherwise, 
but  would  occasion  the  dii-turbauce  of  vested  interests, 
much  inconvenience  to  the  public  by  protracting  the  time 
of  holding  the  asiiizes,  and  pecaniaiy  loss  to  the  members  of 
tiie  discontinued  cireuit  or  circuits. 

"  That  if  there  be  not  a  necessity  for  such  a  reduction, 
and  the  members  of  the  Hume  Bar  cannot  find  any,  the 
change  had  better  not  be  made." 

"That  inasmuch  as,  on  the  passing  of  the  Judicature 
Bill,  there  will  be  fifteen  judges  of  the  High  Court,  and  the 
judges  of  the  Equity  Courts  and  Coort  of  Probate  already 
preside  at  inquiries  before  juries,  they  could  be  made  avail- 
able for  the  assizes,  and  there  is  no  necessity  for  the  pro- 
posed reduction." 

"  That  in  case  it  should  be  suggested  that  the  six  cironiti 
could  he  continued  by  having  the  busineas  of  the  smallest 
cireuits  done  by  a  single  judge,  aa  is  the  case  in  Wales,  the 
Home  Bar  considers  that  such  an  arrangement  would 
involve  the  postponing  of  the  civil  to  the  criminal  bnsiness, 
and  occasion  so  much  delay  and  uncertainty  in  the  time  of 
the  proceedings  on  inrcuit,  that  parties  would  I  e  deterred 
Gram  trying  any  civil  cases  on  such  circuits." 

"That  the  language  of  tbe  people  of  Wales,  and  the 
distance  of  tbe  Principality  from  the  capital,  render  advis- 
able there  a  practice  which  would  be  disaUvaDt'igeong  in  the 
neighbourhood  of  a  metropolis." 

"  That  copies  of  those  resolutions  be  transmitted  to  the 
Right  Hon.  the  Attorney  General  for  Ireland,  with  a 
request  that  he  will  bring  them  und^  the  notice  of  Her 
Majesty's  Government." 

(Signed)     Georgc  Battebbbt  (Father). 

CoKBTAKTiNS  M0U.0T  (Secretary). 

THE  INCORPORATED  LAW  SOCIETY. 

The  half-yearly  Meeting  of  the  Members  of  this  Society 
took  place  on  Saturday  last,  at  tbe  Solicitors'  Buildings, 
Four  Courts : 

Sir  R.  J.  T.  Obfbn,  tbe  Freadent,  in  the  chair. 

Amongst  those  present  were  : — 

Messrs.  Arthur  Barlow,  Jamea  Burke,  Jonsph  Burke,  P.  J.  Conway, 
Kobert  Cooper,  Edward  D'Alton,  W  m.  U'Altun,  Vesejr  Daly,  Henry  S. 
DU,  Arthur  Ellis,  Eilwu-d  Fitzgerald,  Charles  fitzgerald,  Wm.  Fry, 
D.  Fitzgerald  John  Galloway,  Joseph  Galloway,  John  F.  Goodmsn, 
David  Galbraiih.  Richard  P.  Hackett,  John  T.  Hammerton,  Wm.  Hitch- 
cock, lliomaa  A.  Hudgens,  John  E.  Hughes,  Wm.  U-  Jackson,  Thoross 
Ljnch,  U.  S.  Mccredy,  Edward  M'Ganran,  H.  J.  Uooie,  A.  O'B.  O'Connor, 
John  E.  O'KerraJl,  Arthur  H.  Orpen,  Richard  H.  )l.  Orpen,  Frederick 
R.  Ptm,  P.  Pue,  Wm.  Roche,  O.  W.  Shannon,  Edward  T.  Stapleton, 
Charles  Thorp,  John  Thorp,  John  Weldon,  H.  J.  P.  West,  Richard 
Wright. 

Mr.  GoDDARD,  tbe  seoretaty,  brought  np  the  annual 
statement  of  accounts,  which  showed  a  cash  balance  in  batk 
of  £1,748  ISt.  Id.  to  meet  the  current  expenditure. 
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The  Chaibhan  moved  the  app'iintineiit  ot  the  following; 
Members  as  auditors  ot  the  accoanta  for  1873-74  ; — Measra. 
John  Weldon,  Joseph  Galloway,  Arthur  Lee  Barlow,  Joseph 
Burke,  and  Edward  Charles  Murray. 

Mr.  6.  W.  tiBANNON  said  it  would  be  well  to  invest  in 
the  funds  such  portion  of  the  ossh  balance  as  would  not  be 
called  on.  The  Society  would  then  have  the  benefit  of  the 
interest. 

Mr.  VVu.  RoOBS  said  the  suggestion  was  an  excellent 
one,  and,  no  doubt,  would  be  acted  upon. 

The  Uraibiian  stated  that,  as  notice  hail  not  been  given 
of  any  motion,  the  business  was  concluded. 

Mr.  Shannon  suggested  that  it  might  be  well  to  express 
an  opinion  on  the  new  Judicature  Bill. 

ill,  Roche  said  to  do  so  would  be  inconvenient,  as  a  copy 
of  the  bill  had  not  yet  been  received,  and  they  might  be 
wasting  time  discussing  questions  that  possibly  might  not 
arise  at  alL 

Mr.  Shannon  concurred  in  this  view,  and  moved  that 
tiie  meeting  should  stand  adjourned  till  that  day  fortnight, 
for  the  consideration  of  the  Judicature  Bill,  which,  it  was 
expected,  wnuld  be  to  hand  in  the  meantime. 

Mr.  Koohb  seconded  the  resolution,  which  was  agreed  to. 

Mr.  M'Cbbadt  asked  bad  anything  been  done  in  refer- 
ence to  the  difficulty  which  had  arisen  about  admitting  non- 
matriculated  apprentices  to  the  profession  after  four,  instead 
of  five  years'  service !  There  had  been  a  meeting  of  the 
apprentices,  and  the  question  had  been  referred  to  the 
council. 

The  Sbobetabt  said  the  council  had  received  a  deputation 
on  Wednesday  last  from  the  apprentices,  and  were  now 
considering  the  matter,  tie  believed  there  would  be  no 
difficulty  in  settling  it. 

Mr.  Shannon  observed  that  the  difficulty  arose  from  a 
clear  mistake  in  the  Act. 

The  (Jhaikhan,  in  reply  to  a  member,  said  the  question 
of  a  schedule  of  fees  for  the  law  courts  had  been  brought 
before  the  judges  nn  the  first  day  uf  terra ;  but,  na  the 
Judicature  Bill  was  to  be  introduced,  cotisoUdating  law  and 
equity,  the  judges  thought  it  would  be  premature  to  decide 
on  a  Rcheilule  at  present. 

Mr.  Ellis,  in  rererence  to  the  certificate  duty,  expressed 
an  opinion  that  it  would  be  well  the  Society  either  aban- 
doned altogether  the  agitation  aj^ainst  the  tax  or  took  really 
vigumus  action  to  get  rid  of  it.  At  present  their  move- 
ment was  limited  to  an  annual  stereotyped  letter  to  the 
Bnglish  Society  and  an  equally  stereotyped  reply  {torn  that 
body. 

The  CbaibVAN  said  the  profession  and  the  society  would 
be  very  ^&i  to  get  shut  uf  the  certificate  duty,  but  there 
was  a  difficulty  in  carrying  the  question  without  the  assist- 
ance of  the  English  society.  The  subject,  however,  would 
not  be  neglected. 

Mr.  Ellis  said  he  did  not  think  that  the  council  had  been 
active  enough  in  relation  to  the  Itixb  Church  Commis- 
sioners, who  placed  every  dbstacle  in  the  way  of  any 
solicitor  but  their  own  dealing  with  the  sale  of  Church 
property,  and,  l)eside8,  had  treated  the  society  with  Sovereign 
contempt.  In  connexion  with  the  sales  of  glebe  lands,  the 
Commissioners  sent  notices  to  the  tenants  that  they  might 
purchase  them  on  particular  terms,  and  at  the  foot  of  the 
document  there  was  a  statement  that,  to  facilitate  the 
purchase  of  small  holdings  by  tlie  tenants,  tl^e  Commissioners 
had  short  forms  of  conveyance  and  mortgage  printed,  and 
that  their  solicitor,  Mr.  J»hn  Ball,  of  11,  ilume  street,  was 
bound  to  prepare  and  register  each  conveyance  or  mortgage 
at  the  fixed  charges  (including  eveiytuing  except  stialmp 
duty  and  office  fees)  of  Xi  2s.  where  the  sum  did  not  exceed 
£iuO,  and  of  £3  S(s.  wbere  the  sum  was  more  than  £200, 
and  (lid  not  exceed  £S00.  Now,  that  circular  virtually 
asked  the  tenants  to  employ  the  Commissioners'  solicitor  in 
all  cases.  He  (Mr.  Kilis)  happened  to  have  a  few  con- 
reyances  of  glebe  lands  in  bauds  at  the  time,  and  he  applied 
to  the  Commissioners  for  the  printed  forms,  which,  uf  course, 
were  very  convenient.  He  received  the  paper  forms,  but 
was  refused  the  parchment  forms.  He  wrote  to  the  Com- 
missioners stating  that  be  thought  other  professional  men 
ought  to  be  on  equal  terms  with  Mr.  Ball,  and  he  did  not 
see  why  Mr.  Ball,  in  addition  to  getting  all  the  general 
business  of  the  Commissioners,  should  have  the  advantage 


over  other  sulicitors  of  being  supplied  with  parchment, 
stationery,  postage,  and  everything  else  The  Commis- 
sioners replied  to  him,  stating  that  they  interfered  in  the 
matter  solely  in  the  interest  of  the  p'M>r  tenants  of  the  glebe 
lands,  and  that  they  could  be  sure  of  the  tenants  deriving 
any  benefit  from  the  parchment  forms  only  when  they  were 
in  the  hands  of  their  own  solicitor,  whose  charges  ha<l  been 
regulated  by  law,  and  that  it  was  hardly  for  the  Commis- 
sioners to  distribute  the  forms  amongst  the  solicitoni  at 
large,  Over  whose  charges  on  their  clients  they  had  no 
control.  N07  it  seemed  to  him  (Mr.  Ellis)  that  but  one 
meaning  could  be  given  to  that  reply,  namely — that,  if  the 
parch  meiit  forms  were  given  to  the  solicitors,  the  Com- 
missioners could  not  be  sure  the  forms  wonld  not  be  charged 
for  to  the  clients,  though  they  were  supplied  for  nothing. 
He  brought  the  answer  of  the  Commissioners  before  the 
council,  and  he  was  correct  in  saying  that  they  were  as 
indignant  as  he  was  himself  at  the  conduct  of  the  Commis- 
sioners. A  committee  was  appointed  to  reply  to  them. 
Two  letters  were  brought  up  to  choose  from,  but  ano- 
ther committee  was  nominated,  »nd  they  reported  that 
there  was  no  use  in  replying  at  all,  as  all  the  sales 
were  over.  This  occurred  in  November  last,  and 
what  turned  out  since  t  The  other  day  the  Premier 
stated  in  the  House  of  Commons  that  only  one-twelfth 
of  the  Church  lands  had  been  sold,  and  that  in  about 
17  years  the  sales  would  be  completed.  He  (Mr.  Ellis) 
though  that  to  be  too  sanguine  an  extimate.  He  believed 
it  would  take  27  years  to  complete  the  sales,  because  they 
were  not  carried  out  in  regular  order  in  any  partacular 
parish,  district  or  diocese,  but  as  the  conveyances  were  pre- 
pared, for  the  purpose  of  gaining  the  fees  of  two  or  three 
guineas,  thousands  of  which  would  go  into  the  pocket  of  the 
Commissioners'  solicitor,  and  out  of  the  pockets  of  the  pro- 
fession at  large.  In  this  state  of  things,  although  the  Commis- 
sioners might  refuse  to  communicate  with  the  profession  on 
the  matter,  he  certainly  felt  that  it  ou)(ht  to  be  brought 
before  Parliament — that  the  forms  should  be  asked  for,  and 
the  whole  subject  dealt  with  in  the  House  of  Commims. 
Every  impediment  was  put  in  the  way  of  the  profession  by 
the  Commissioners.  He  had  one  sale  before  their  solicitor 
fur  the  last  nine  montlis,  and  it  was  no  nearer  completion 
now  than  at  the  beginning,  and  be  believed  many  other 
solicitors  present  had  the  same  stnry  to  tell. 

Mr.  W118T  expressed  his  decided  oonviction  that  the 
Church  Commissioners  never  intended  to  convey  by  their 
letter  to  Mr.  Ellis  that  they  believed  the  solicitors  of  Ire- 
land wonld  charge  their  clients  for  the  parchment  forms  if 
they  were  given  for  nothing,  but  what  the  Commissioners 
did  intend  to  convey  was  that,  as  Mr.  Ball  was  their  officer, 
and  they  controlled  his  charges,  insisting  that  he  shonld 
take  considerably  less  thac  he  otherwise  would  be  entitled 
to,  the  forms  were  given  to  him,  but,  as  the  Cnmmissionen 
had  no  corresponding  power  over  the  solicitors  generally, 
they  did  not  sea  that  they  ought  to  supply  the  forms,  which 
were  established  in  the  interest  of  the  p<mr  tenants  of  glebe 
lands,  to  the  solicitors,  who,  instead  of  charging  the  tenant 
only  the  paltry  fee  of  two  or  three  guin>-a8,  might  look  for 
the  fiiU  taxable  cost  of  the  conveyance.  That  was  the 
simple  explanation  of  the  whole  thing.  With  regard  to  the 
sales  not  being  completed  for  17  years,  the  wUes  there 
referred  to  were  sales  of  the  general  Church  property,  not 
of  the  glebe  Unds,  the  purohasn  of  which  had  come  to  an 
end. 

The  subject  then  dropped. 

Mr.  A  BabloW,  Vice-President,  was  called  to  the  second 
chair,  and  the  proceedings  were  cloqed  with  a  cordial  TOte 
of  thanks  to  Sir  R  J.  T.  Orpen. 


COURT  OF  COMMON  PLEAS  (WESTMINSTER), 
(Before  Colbbidok  C.  J.,  Bbbtt  and  DbnHaN,  J  J.) 

Cock  v.  CaANeproN. 
April,  1874. — Bxonaration  ofpromite  ofn^arriagt. 

This  was  an  action  to  recover  damages  for  breach  of  a 
promise  to  marry,  and  at  the  trial,  before  Mr.  Justine  Brett, 
in  Middlesex,  the  jury  found  for  the  plaint'iff  for  £200. 

Clarke  moved  for  a  new  trial,  upon  the  ground  that  the 
erdiot  was  against  the  evidence,  and  that  the  damages  were 
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•zoeniTe.  He  loud  that  the  parties  were  in  humble  life, 
and  the  breach  ollpged  was  the  marriage  of  the  defendant 
with  another  person.  The  engai^ement  between  the  parties 
oommeuced  in  Deoember,  1869,  and  continued  amicably 
until  Snnday,  the  20th  Febniaij  in  the  fillowing  year. 
Tlie  defendant  visited  the  plaintin  on  that  day,  and  he  was 
in  a  bad  temper.  Things  got  worse  as  the  day  went  on,  and 
she  left  the  house  and  went  t<i  chapel,  but  not  to  the  chapel 
that  they  usually  wont  to.  He  went  to  find  her,  but  without 
■uccesa,  and  when  he  came  back  he  wanted  her  to  apologise 
tar  going  away  fimm  him.  After  some  words  she  took  out 
her  earrings,  which  he  had  given  her,  placed  them  upon  the 
table,  and  said,  "They  will  do  for  some  other  girl."  He 
■aid,  "Give  me  my  letters  as  well,"  bat  she  replied,  " I  see 
through  yon  now,  and  you  shall  not  have  either."  He  then 
left,  and  next  day  he  wrote,  saying  that  they  could  not  be 
happy  together  and  bad  better  part.  She  wrote,  "The  Inst 
request  I  shall  ever  make  of  you  is  to  tell  me  bow  I  have 
offended  you ; "  and  she  added,  "  If  this  is  to  be  the  finale, 
m»T  Ond  have  more  mercy  on  you  than  yon  have  had  on 
me  "  A  few  days  after  the  defendant  returned  the  plaintiffs 
iweeenta,  and  aaked  for  those  he  had  made,  but  did  not  get 
them.  The  parties  lived  within  some  ten  minutes'  walk  of 
eadi  other,  but  no  communication  passed  between  them 
after  this  until  nearly  four  years,  when  the  defendant  mar- 
ried another  person,  and  therefore  the  writ  in  this  action 
was  iasoed.  It  was  submitted  to  the  Court  that  under  the 
oiienmstanoee  the  plaintiff  did  not  intend  to  hold  the 
defendant  to  his  promise,  and  must  be  taken  to  have  exon- 
erated him  from  its  performanoe. 

Brett,  J. :  What  would  you  have  the  girl  dot  Oo  down 
on  her  knees  to  him  in  the  street  t 

Clarke  argued  that  the  matter  really  seemed  to  have  been 
treated  as  at  wa  end. 

Lord  Coleridge ;  But  still  you  do  not  snswer  the  question, 
what  was  she  to  do!  Was  she  to  go  to  the  defenchint 
"  with  bated  breath  and  whispering  humbleness,"  and  say, 
"Fair  sir,"  and  so  onl 

Brett,  J.:  He  treated  her  brutally  on  the  day  of  the 
quarrel,  and  she  tried  all  she  c  >uld  to  coax  him ;  but  he,  as 
•nrly  as  a  bear,  leaves  her  to  go  to  -  chapel  alone,  to  be 
Im^ied  at  by  those  who  know  her,  and  then  he  insists  upon 
her  apologising,  and  leaves  saying  that  he  will  never  see  her 
•gain. 

Denman,  J. :  If  the  writ  had  bean  issued  at  once,  yon 
would  have  had  i^othing  to  say, 

Clarke:  Probably  not,  but  surely  the  plaintiff  should  in 
the  conne  of  three  or  four  years  have  t^cen  some  step  to 
intimate  that  she  considered  the  promise  to  be  still  alive. 

Xiord  Coleridge :  I  have  had  an  opportunity  of  seeing  my 
brother  Brett's  notes  of  the  evidence ;  and  I  certainly  think 
yon  got  your  man  off  uncommonly  cheap. 

Clarke :  That  observation  is  the  only  consolation  I  have, 

Rnle  ntaaed. 


APPOIKTMEITTS. 


Thi  MaoistbaOT  — The  following  gentlemen  have  been 
appointed  to  the  Commission  of  the  Peace : — County 
Tlpperary — John  O'Meaia,  Esq.,  Somerset  House,  Lorrba, 
Koacrea.  County  Mayo — Edward  Joseph  Grant  Dawson, 
Houndawood,  Cong. 


LAW  STUDENTS'  JOUBNAL. 


LEGAL  AND  LITERAKY  DEBATING  SOCIETY. 

On  Thursday  evening,  21st  May,  the  osoal  Weekly 
Meetmg  of  the  Society  will  be  held  at  53,  Lower  Sackville- 
•treefc.  The  chair  will  be  taken  at  eight  o'clock.  An  Essay 
will  be  read  by  Mr.  J.  T.  Fox,  M_A.,  solr.,  on  "The  Nature 
of  Poetry  and  its  Ministrations."  Members  are  requested 
to  attend  this  Meeting,  as,  after  the  ensay,  the  nomination 
of  officers  for  the  ensuing  year  will  take  place.  Members 
an  also  requettted  to  take  notice  that  the  time  for  handing 
in  eninpoaitiona  for  the  Poetry  Medal  will  dose  on  May, 
the  27tb  inst.,  and  cannot  be  extended. 


LAW  STUDENTS'  DEBATING  SOCIETY, 

KINO'S  IKNS,  HENBIKTTA-STRBRr. 

A  General  Meeting  of  the  Society  will  be  held  in  the 
Lecture  Hall,  King's  Inns,  on  Monday  evening,  May  18th, 
1874,  when  the  following  subject  will  be  debated : — 

"That  the  British  Colonies  should  have  Representation  in 
the  Imperial  Parliament." 

SPXAKKBa : 
AjSr.  Mr.  P.  S.  Payne.  I    ffeg.  Mr,  L.  8.  Eiffe. 

Mr.  .Tohn  Joyce.  |  Mr.  R.  Andrews. 

The  Chair  will  be  taken  at  Eight  o'clock,  by  James 
Clarke  Lane,  E«q.,  Barrister-at-Law,  King's  Inns  Professor 
of  the  Law  of  Personal  Property,  &c. 

All  Mnetinga  open  to  ladies  and  gentlemen. 


NOTES  OF  ENGLISH  DECISIONS. 
[From  the  Law  Times.] 

LusrUTT  OF  A   CoBPOBATIOir  FOB  THI  FbaUD  OFTHBIB 

Agent —AuTHOBiTT  of  thk  Managxb  of  a  Bane. — An 
action  for  deceit  will  lie  st^ainst  a  corporation  for  a  fraud 
committed  by  their  agent,  provided  the  fraudulent  act  was 
within  the  scope  of  the  sgent's  authority,  and  the  corporation 
have  derived  some  benefit  from  it.  The  oashier  of  the 
respondents'  bank,  who  discharged  the  duties  of  manager,  by 
sending  a  fraudulent  answer  to  a  telegram,  induced  the 
appellants  to  acoept  certain  bills  dnwn  upon  them  by  one 
L.,  and  indorsed  to  the  bank  :  Held  (reversing  the  judgment 
of  the  court  below),  first,  that  it  was  within  the  BC'>pe  of  the 
cashier's  authority  to  send  such  a  telegram ;  secondly,  that 
the  bank,  having  obtained  the  benefit  of  the  bills,  were 
liable  in  an  action  for  the  false  representations.  Hie 
decisions  of  the  Exchequer  Chamber  in  Barinck  v.  The 
Engliih  Joint  Stock  Bank  (16  L.  T.  Kep.  N,  8.  461  ;  L.  Rep, 
2  Ex.  259),  and  of  the  House  of  Lords  in  AdcUe  v.  The 
Wattm  Batik  of  Scotland  (L.  Rep.  1  H.  of  L.  So.  145, 
discussed  and  reconciled  ;  Mackay  v.  The  Commereial  Bank 
of  Nea  Bninmnek  80  L,  T.  Rep.  N.  Si  180.     Priv.  Co.) 

Gabnishib  Obdkb — Bankbuptot — Cbiditob  noLonro 
Sboobitt — Bahkboptot  Aot  1869  (82  &  83  Vict.  o.  71), 
ss.  12  St,  16. — A  garnishee  order  obtained  and  served  by  an 
execution  creditor,  especially  when  made  absolute  before 
the  bankruptcy,  couRtitutes  the  execution  creditor  a  creditor 
"  holding  a  security  on  the  property  of  the  bankrupt"  within 
sect  12  of  the  Bankruptcy  Act  1869.  An  execution 
creditor  who  has  obtained,  served,  and  made  absolute  a 
garnishee  order  before  the  bankruptcy,  is  also  a  creditor 
holding  a  "  charge  on  the  bankrupt's  estate,  as  a  security 
for  a  debt  due  to  him "  within  sect.  1 6,  sub-sect.  5,  of  the 
Bankruptcy  Act  1869.  The  word  "charge"  in  sect,  16, 
sub-sect.  5,  has  a  wider  meaning  than  the  word  "  mortgage 
or  "  lien "  contained  in  the  satue  section  :  ( Emanuel  v. 
Bridgtr;  Roberts  (garnishee),  30  L.  T.  Rep.  N.  S.  194.  Q.B.) 

PBAcrn5ai — Private  Hbabino.— The  court  will  direct  a 
case  to  be  heard  in  private  upon  an  assurance  by  counsel 
that  in  his  opinion  it  is  a  proper  case  to  be  so  heard, 
notwithstanding  the  objection  of  other  parties  :  (Anonymous, 
30  L.  T.  Rep.  N.  8.  1S8.     V.C.  B.) 

Will — Separate  Estate. —A  balance  in  a  banker's 
hands,  belonging  to  a  married  woman  at  the  time  of  her 
death,  and  arising  from  savings  effected  by  her  out  of  her 
sepsrate  estate,  will  not  pass  under  agift  of  "  all  funds  and 
property  ....  purchased  out  of  "  separate  estate  ;  (AdxtO 
V.  Booth,  80  L.  T.  Rep.  N.  S.  155.     V.C.  B.) 

Underlease  -  Cotinant  not  io  Assion. — In  an  agree- 
ment for  an  underlease  of  coal  mines,  it  was  prorided  that 
the  underlease  should  contain  "  the  like  provisions,  condi- 
tions, and  stipulations  in  all  respects  "  as  were  cnntained  in 
the  original  lease.  The  original  lease  contained  a  proviso 
and  covenant  against  asxiirnment  or  underletting  without 
the  landlord's  consent.  Held,  that  in  the  like  covenant  in  the 
underlease  the  name  of  the  original  landlord  alone  was  to 
be  insei-ted  as  the  person  whose  consent  was  to  be  required 
to  any  assignment  or  underletting,  and  not  that  of  the 
iinderlessors :  (WiUiamson  v.  WUUamtoa,  80  L.  T.  F^> 
X.  S.  154.     V.C.  B.) 
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COTTBT   PAF££S. 


LANDED  ESTATES'  COURT. 

SitttogB  far  next  Week  bo  far  as  same  are  appointed. 

Before  the  Hon.  JnooB  Flanagan. 

MONDA  Y. 

In  Cbambib  — Sir  H.  Brace,  confirm  sale. — R.  White, 
objection.  —  R.  Foaberry,  exdelay. —  D.  Bingham,  from 
14th. — J.  H.  Hall,  proposal — W.  H.  Wherland,  allocation. 

In  Coobt. — M.  Teman,  jadgment.—  E.  Henderson, 
judgment. — 0.  Smith,  do. — Aasigneea  Bayly,  do J.  Rut- 
ledge,  do. — M.  W.  Knox,  final  schedule. — W.  Bagnall, 
payment, — ^Trustees  Fitzherbert,  proposal — J.  Devenish, 
to  make  order  absolute. —  J.  Fossitt,  rescind  order. 

Before  ExAMiNiB  (Mr.  Dobbs). 
T,  Bell,  proo  «, 


TUESDA  7. 

In  Chambkb — A.  Wamock,  confirm  sale. — M.  W.  Knox, 
for  liberty  to  file  objection. — 8.  Bateman,  tenant's  objection. 

In  Codbt,— H,  Bell,  final  schedule. — ^Truxtee  Manning, 
from  12th. — ^Kxeootriz  Nixon,  final  schedule. — Trustee 
Moore,  to  discharge  purohaser.— Assignees  Ryan,  objection. 
— J,  T.  Walker,  payment — Marquis  Waterford,  objection.— 
J.  L.  Fansit,  on  petition, 


WBDNESDA  Y. 

•  In  CHAHBia — ^Trastee  Lawless,  final  schedule. — S.  K. 
Jackson,  do, — W,  Kemmiit,  do. — John  Dolan,  rescind  order 
for  sale. 

Before  Exakinbb  (Mr.  M'Donnell). 

N.  B,  Wyse,  to  settle  allocation  schedule. — Trustee  Kir- 
kaldy,  rental. — H.  H,  Jones,  do.-rJ.  Hill,  do, — R,  A. 
Denny,  do, — J,  E.  E,  Dooley,  ditto. 


FRIDA  Y. 

SALKB  AT  12   O'OLOOE. 

C.  T,  Caiifion 3  lots, 

H.  T.  Pabmbll,— 47  lots. 

Before  Exahinbb  (Mr,  M'Donnell), 

J.  B.  Daly,  for  deeds. — Same,  vouch.— T.  S.  Eyre,  as  to 
posts.  —  Church  Commissioners,  rental.  —  Reverend  T. 
Townsend,  do, — Trustees  Bocher,  ditto. 


LANDED  ES-TATES'  COURT. 

BALIS 

May  8. — Before  the  Hon.  Jddob  Flanagan, 

Kino's  OouHTT,— Estate  of  Mark  Stephen  O'c^haughnessy 
and  others,  trustees  for  sale  un'ler  the  will  of  Richard  Bernard 
Mullens,  owners  and  petitioners.  The  lands  of  LisduS^ 
otherwise  Ballyegan,  containing  192a.  Ir.  29p.,  held  in  fee; 
producing  a  net  annual  profit  rent  of  £54S  lis.  11^.  Sold 
to  Mr.  Richard  Wallace,  for  £13,650.  Solicitor,  John 
Moore  Abbott. 

Estate  of  Anthony  MoUoy  Fa-vcett,  owner;  Carolina 
Rebecca  Frizell,  petitioner.  Part  of  the  lands  of  Enaghan, 
in  the  baiony  of  Fhillipstown,  helii  in  perpetuity,  containing 
1,069a.  2r.  8p. ;  producing  a  net  rentia  of  £136  Oa  4d. 
Bold  to  Mr.  James  Sullivan,  for  £2,260.  Solicitor,  Jotkua 
Brtreton. 

COOHTT  OP  KiLKKKNT  AND  TH«  CiTT  OF  DUBLIN. — Estate 

of  Richard  Steele  Hawkesworth  and  others,  trustees  J.  T, 
Moorey  owners  and  petitionera, 


Lot  1, — The  lands  of  Moneybeavy,  and  part  of  Bally- 
knookbeg,  containing  297a,  2r.  31p,,  held  in  fee ;  yearly 
rental,  £226  13s,    Sale  adioumed. 

Lot  2, — Part  of  same,  containing  87a,  Sr,  20p.,  held  in 
fee ;  yearly  rental,  X24  17s.  4d.    Sale  adjourned. 

Lot  3. — Plot  of  ground  on  which  houses  Nos,  58,  69,  »nd 
60,  Upper  Dominick-street  are  situated  ;  held  under  lease ; 
yearly  rental,  £17  13s.  Id.  S-ld  to  Mr.  William  Green, 
for  £290,     Solicitor,  Thmuu  Tiirpin. 

CoDNTT  Wioklow, — Estate  of  Letitia  Read  and  othen, 
owners  and  petitioners. 

Lot  1. — House  and  premises  in  Main-street,  Bray,  held 
under  fee-farm  grant ;  produdng  a  net  profit  rent  of  £36  8s, 
Sold  in  ti  ust  for  Mr.  Henry  C.  Joly,  Miss  Louisa  Head, 
and  Miss  M,  A.  Read,  for  £620. 

Lot  2. — House  and  premises  in  same  street ;  producing 
a  net  yearly  rent  of  £179,  Sold  in  trust  for  Mr,  Weir,  for 
£2,900. 

Lot  3. — House  and  premises  also  in  Main-street,  Bray; 
producing  an  annual  profit  rent  of  £196  15s.  lOd.  Sold  in 
trust  for  Mr.  Joly  and  the  Misses  Read,  for  £2,060,  Solici- 
tor, H.  M'Cready. 

County  Cat  an. — Estate  of  William  Hague,  owner  and 
petitioner. 

Lot  1.— Mannon-honse  and  demesne,  and  part  of  the 
lands  of  Kilnacrott,  situate  in  the  barony  of  Castlerahag, 
contxiiiing  148a,  3r.  8p,     Sale  adjourned. 

Lot  2. — Part  of  same  lands  of  Kilnacrott,  containing 
310a,  Sr,  29p, ;  yearly  rent,  £296  168,  6d. ;  held  in  fee- 
simple.  Sold  to  Messrs.  James  M'Donnell  and  Patrick 
M'Donnell,  for  £6,680.    Solicitor,  Eduxtrd  ifOamran. 

CouNTT  Galwat, — ^Estate  of  Michael  Dooley,  owner  sad 
petitioner. 

Lot  1. — Plot  of  ground  and  premises  known  as  2, 
Palmyra-cresoent,  containing  la.  Or.  5}p.  ;  producing  a  net 
yearly  rent  of  £23  ;  held  under  lease  for  999  years.  Sold 
to  Mr,  ConoUn,  for  £290. 

Ix>t  2. —Plot  of  ground  and  premises  known  as  1,  Palmyra- 
terrace ;  net  yearly  rent,  £46 ;  held  under  lease  for  999  yean. 
Same  purohaser,  for  £560. 

Lot  3. — No,  2,  Palmyra- terrace ;  net  yearly  rent,  £40. 
Same  purchaser,  for  £480. 

Lot  4, — Premises  I^nown  as  1,  Palmyra-cresoent  Same 
tenure.     Previously  sold. 

Lot  5. — ^No.  3,  Palmyra-cresoent ;  net  yearly  rent,  £40. 
Sold  to  same,  for  £480, 

Lot  6, — No.  4,  Pnlmyn^reroent ;  net  yearly  rent,  £36 
lis.  3d.    Sold  to  same  purchaser,  for  £470. 

Lot  7, — Part  of  Sherwood's  Fields,  containing  la.  Sr. 
224p.  Sold  to  same  purchaser,  for  £210.  Solicitor,  P. 
KMy. 

CocNTiBS  OF  Abmaor  AND  Ttbonb. — In  the  matter  of 
the  estate  of  Robert  ^ing,  owner  ;  Thomas  Hewatt,  poblio 
ofiBcer  of  the  Provincial  Bank  of  Ireland,  petitioner. 

Lot  1,— The  fee-farm  rent  of  £14  17b,  Id,,  issuing  out  of 
part  of  the  lands  of  Ballycullen,  in  the  bamny  of  Armagh, 
and  part  of  the  lands  of  Shanmullagh  or  Ballycallen,  con- 
taining in  the  whole  144a.  3r.  19p.,  and  producing  a  net 
yearly  rent  of  £153  19s.  4d.     Sale  adjourned. 

Lot  2. — Part  of  the  lands  of  Moygashill,  containing 
25a.  Or.  S2p.,  situate  in  the  barony  of  Dungannon,  held 
under  lease  for  livrs  renewable  for  ever ;  net  profit  rent, 
£39  12s.  Id,  Sale  adjourned.  Solicitors,  Longfield,  David- 
ton,  and  KMy. 

CoDNTT  OF  Slioo, — Estate  of  Grace  Niddrie,  widow,  and 
another,  owners  and  petitioners. 

Lot  1. — The  lands  of  Rathgoonane,  containing  1,529a.  Or. 
21p.,  in  the  barony  of  Tyreragh  ;  held  in  fee  ;  annual  profit 
reiit,  £210  6s.  Id,  Sold  in  teust  for  Lieutenant  Colonel 
Cooper,  for  £3,600, 

Lot  2, — ^The  lands  of  Cuskernagb,  Camoail,  andComphnll, 
containing  643a,  Ir.  9p. ;  held  in  fee ;  annual  profit  rent, 
£'210  6s.  Id.  Sale  adjourned.  Solicitors,  Andenoa  and 
Lee. 
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COUBT  OK  BANKRUPTOV. 


8IITIKGH3  FOB  NEXT  WKUK,  lo  fur  •■  appainted. 

MONDA  Y. 

Btrfore  the  CmxF  Bcoistbab,  at  12  o'clock. 

BAHKmum     I  VKTimt  or  8rmwo~1       ioLiorfoi 


Tlmothv  Mornihan 
Patrick  Neiil 
Philip  I..  Lvster 
Peter  Wright 
Jamea  Srovth 
Patrick  Nolan 


Prove  debts  and  Touch 

do 

do 

do 

do 
Refarence 


Bradki/  4  Son 
BlnomjSeld  4  Bamer 
Perry  4  Co. 
Mathewa 
Brownmg 
Hught$ 


TVESDA  Y. 
Before  the  Coubt,  at  11  u'clock. 


Thomas  Homtw 

ilat  public  sitting 

Larhin  4  '  o. 

Mary  Leahy 

1               do 

MoUoui  Watson 

John  Byrne 

1               do 

FoUrell 

Same  matter      • 

jExamine  witnesses 

Fottrdl 

John  Kirwan 

I  Final  examination 

Goff 
White 

Uary  Clancy 

Examine  witnesses 

John  Nolan 

Prove  charge  of  Royal 
Bank 

Confirm  sale 

Orptn  4  Swtmji 

George  Dnncan 

Colman 

Andrew  Rogers 

Audit  and  dividend 

John  Connor 

Aiiftit  mortf^gee*8  act. 

Cronhelm  ^  Co. 

Before  the  Chbi'  Biomtbab,  at  12  o'clock. 


David  Brom  field 
Patrick  Hennaasy 
John  Nolan 
J.  and  R.  Reid 


Prove  debts  and  vouch 

Settle  title  and  posting 

Reference 

do 


RoaentJial 

Dix 

Butler 

Davit  4'  MorUford 


THURSDAY. 
Before  the  Chbp  Beoibtrab,  at  12  o'duck. 


M' Govern 

John  Hogan 
John  Delms  Bams 

do 

MGovem 

do 

UoUoai^  WaUon 

Brittain  &  OToole 

do 

MolU>9  < '  Wafon 

WillUm  Holmes 

do 

WaUerO'Donnell 

do 

Oldiam  4  Eaton 

Maorioe  Caasidy     Vouch  assignee's  acct. 

Fanfil'Gouglt 

Alfred  Parker        l               do 

Deiaitdrt 

PRIDA  Y. 
Before  the  Court,  at  11  o'clock. 


Arthur  G.  Hay 
Same  matter 
John  De^an 
6.  &  R.  ^rgoson 
Alfred  Parker 
James  Grierson 


1st  composition  sitting 
Final  examination 

do 

do 
Audit  mortgagee's  act. 
Audit  and  dividend 
Application  to  dismiss 
debtor  summons 


Maikew 

Mathtwt 

Hot 

Larlda  4  Co, 

Delandre 

Oldham  if  Eaton 

Hiciia 


Before  the  CHixr  Bboistbar,  at  12  o'clock. 


G.  6  R.  Ferguson 
Patrick  Byrne 
O'Reardon  and 
ifurpby 

Prove  debta  and  vouch 
do 
do 

Larhin^  Co. 
Leachmaa 
Larldn  #  Co. 

ADJUSICATIOMS  IN  BAKKBUPTCY. 
Kennedy,  Catherine,  Glenties,  cono^  Donegal,  widow,  hotel 

proprietor.    Sittings,  Friday,  Jtme  6,  and  Tuetdag,  June 

23.    TXiLsolr. 
Miller,   Peter,   Poolbeg-street,   Dublin,  fish  cnrer.     Sittings, 

Friday,  June  fi,  and  Tuetd(^,  June  28.    Oldham  4  Eaton, 

solrs. 
O'Shea,  Patrick,  Blackpool-street,  Dungarvan,  county  Water- 
ford,  grocer  and  vintner.     Sittings,  Friday,  June  6,  and 

Tvet&y,  June  23     Mathea;  solr. 
Soott,  Thomas,  Greenbank,  county  Donegal,  shirt  factor.     Sit- 

lion,  Frid<^,  June  6,  and  Taeeday,  June  28.    Larkin 

and  Co.,  warn. 


DIVIDENDS  IN  BANKBUFTCy. 

Davison,  Alexander,  Knnckboy,  Antrim,  glass  tpinner.  2nd 
and  final  dividend  4  and  -{^th  nf  a  la.  in  the  £,  making 
with  1st  dividend  Is.  |th  and  ^tb  of  a  pennv  in  the  £, 
C  H.  James,  ofBcial  assignee.     Carton  tf  Leaciman,  soli*. 

Noble,  Arthur,  Church-lane,  Dublin,  watchmaker  and  jeweller. 
1st  and  final  dividend  28.  lid.  in  the  £  V.  H.  James, 
official  axsignee.     Rotrnthal,  solr. 

Phillipson,  William  ¥.,  Wellington-quay,  Dublin,  imn  bedstead 
manufacturer.  1st  and  final  diviilend  48.  7}d.  in  the  £ 
0.  H.  James,  oflKial  assignee,     Oldham  and  Eaton,  solrs 

'*  They  come  as  a  iMon  and  a  blearing  to  men, 
The  Pickwidi,  the  Owl.  and  the  Wavarlj  Pen." 
"  Another  bleMing  to  men. 
The  Hindoo  Pen." 
1,900  Newspapers  recommend  them.    See  Graphic,  17th  Hay,  187S. 
Sold  hyevtr;  respectable  Btatloner.    By  Poet,  la  Id. 
Patenteea—HACHlVBH  A  Causbok,  38  to  38  Blalr-atreet,  Edinburgh. 

«L. 

DUBLIN  STOCK  AND  SHARE  LIST 


DESCRIPTION  OF  STOCK 

MAT 

1^ 

Sat. 

Mnn.  Tnes. 

Wftd.  Thiir 

1    8 

a 

U  i  12 

13      14 

•Paid 

Oowemment. 

—    3  p  c  Uonul. 

— 

9i| 

9iH 

— 

— 

9»-» 

—  3  pe  Reduced     ..           .. 

—  Haw  3  p  c  Stock 

INDU  STOCK. 

— 

— 

— 

9°U 

90I 

loii 

90S1 

tPXi 

gof 

—  SpcJuIy'dO)   Trsfble-Ht 

—  4  p  c  Oct  'Ser  Bk.  of  Irel. 

107 

107 

— 

— 

io7f 

— 

■oil! 

lOIJI 

— 

— 

101 1 

Bwika. 

100    Bank  of  Ireland 

r' 

V» 

tPli 

wt 

3071  '307I 

as    HibemimBanUntO).     .. 

581 

— 

so    londen  and  County 

— 

6li 

— 

^ 

— 

— 

15    London  Joint  aiact 

— 

SI 

50» 

501 

5of 

.sol 



711 

7J 

31  Muntter  Bant  (UmUid) 



— 

-      - 

— 

"». 

30    NatUmal  Bank    .. 
25    J'rotindal  Bank 

^ 

581-9 

5?i 

59-11 

% 

r 

lo              IK).          New 

m 



10    JtoyalBank       .. 

afW 

1411 

>9» 

— 

"4 

IS    union  (ff  London 

451 

— 

Steam. 

loo    city  of  Dublin    ., 

— 

109* 



— 

— 

-- 

Hlnea. 

7    Cape  Copptr  Jf.  Co  (UeO) 
1     Klilaloe  Slate  Co.  (Ufd) 

^ 

ifiT 

28 

_ 



— 

7    Mining Co.nfIrtland(Md) 

— 

41 

— 

— 

— 

— 

H  Wlcklow  Copper     .. 

— 

31 

31 

— 

— 

UlBoellanaona. 

10    Alliance  A  Dub.  Cuns.'  Gai 

9H 

91 

91 

?1* 

911 

911 

9t  Dublin  Tramuiayt 

25    Katiomal  Atturance           ., 

— 



48 

4M 

48 

9-4-7  Patriotic  Auuntnct 

— 



lOi 

lOj 

lol 

lUUlwaya. 

10   Atheiiry  and  Tnam 

— 

— 

— 

- 

— 

3l 

50    HeUaat  ami  Northern  Coik 





•— 

— 

H 

20   Cork,Blackrock*Paasago 

— 

io« 

— 

— 

_ 

100    Dublin  and  Belfaat  Junet. 

— 

*» 

Mti 

— 





ICO    Dublin  and  Drogheda 

IIO( 

— 

— 

— 

100    Dublin,  Wklow,  *  Wford 

7.tl 





741 



— 

100    Gt.  Northern  and  Western 

— 

— 

98 

— 

100    Oi.  Southern  and  Weatora 

loB 

ice 

108 

1081 

lOitl 

1081 

100       Do.       do.  free  of  Stamp 



— 

— 



'^ 

I03    Midland  Ot.  Weaiem 

te* 

m 

Jsl 

82f 



25    Portdn.  Don.  &  Omh.  Jim. 

— 



50    Uliter    .. 

— 

— 

W 

— 

— 

— 

53    Waterford  and  Limerick  .. 

— 

— 

331 

^ 



331 

6}  Cork  «  liandon,  bifc 

— 

— 

— 

— 

— 



(           Do.           do.         4pc 

3i 

%% 

^ 

-^ 

^ 

—• 

100    Pnblin  <t  Heath    lst,«pe 

451 

(54 

46 

— 



— 

too    D.,W.,*W., 6  percent   . 

ia9 



— 

— 

— 

50     D.,  W.,*W.,Spc(18«0) 

- 

— 

— 

— 

-- 

50        DO.            do.         (18MI 

SS 

— 

— 

._ 

— 

— 

100    OtNorth'nAWesfo.Spc 

— 

— 

105 

,... 

100    Do-  new,  e  p  c 

— 

— 

S5 

— 

,... 

100    lit.  Sontb'n  *  West'n  4  p  c 

97» 

— 

97 

M 

9<>l 

— 

len,  A  from  Oct  'M  6  p  c 

— 

— 

— 

,... 

— 

— 

100    Do ,  B  e  p  c 

— 

■^ 

— 

•— 

too 

^ 

50    Watfd.iUmerlck,»perd 

— 

— 

~- 

_ 

50 

w— 

50    Do.,  new  red,  1860-72,  6  p  c 

— 

— 

49 

491 

491 

491 

50    Do.,  new  red,  1878,  »  p  c 
lUUlwar  DelMnturea. 

49i 

... 

—    lit.  South'n  Ji  Weu'n,  4  p  c 

40* 

m 



— 

-— 

98tf 

—    Irish  Nth  Weetn  UtCSpc 

100 





icoi 

—    Midland  til.  Wenr'r,  4^  p  c 

— 

-  99f 

— 

— 

•  Shares  nut  fully  paid  up  are  given  In  /lalia. 
Bank  Rate— of  Discount-  41  percent..  gOth  April.  1874. 
or  l)ep<Mit-Sj  )ier  cenc,  8th  Janoaiy,  1874; 
Name  Da.vs— Hay  38th,  and  June  ISCh,  1874. 
Aeconnt  Days— Hay  ^Sth,  and  June  I4th,  1874. 
On  Saturdays  business  commences  at  11  a.m.,and  tbe  Stock  Broken' 
OlBces  close  at  1  p.m. 
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THE  IRISH  LAW  TIMES 


[May  16, 


LEGAL    POSTINGS: 


HIGH    COURT    OF   CHANCERY. 

Punuant  to  ■  Decree  of  the  High  Court  of  Chancrry,  made  In  the 
Cause  of  the  Iter.  Hugh  Behan  and  Gerald  Robinion,  plalntiihi; 
and  Johanna  Byrne,  Jamei  Bjme,  Mary  Byrne  the  elder,  Mary 
Byrne  the  younger,  Kate  Roblnaon,  and  J  amea  Robbuon,  defend- 
ants— the  (Jreditora  of 

MATHEW  BYRNE, 

late  of  Rilleany  House,  in  the  County  of  Meath — who  died  in  or 
•bout  the  nicnth  of  May,  1873— are,  on  or  before  the  nth  day  of  J  I'NE, 
1W4,  to  send  by  post,  pre-paid,  to  Mr.  P.  Coll,  of  4  Falace-street, 
Dublin,  the  Solicitor  of  the  said  Plaintiffs,  who  are  executors  of  said 
Mathew  Byrne,  deceased,  their  Ciirlstian  and  surnames,  addresses  and 
descriptions,  and  in  tlie  case  of  flmu,  the  names  of  the  partners  and 
style  or  title  of  the  Ann,  the  full  particulars  of  their  claim,  a  state- 
ment of  their  aooonnts,  and  the  nature  of  the  securities  (if  any)  held 
by  them ;  and  all  persons  claiming  to  have  1'  cumbrances  affecting  the 
nui  estate  of  the  said  Mathew  Byrne,  are,  by  their  Solicitors,  to  come 
In  and  prove  their  claims  at  the  Chambers  of  the  Vick-Chaxcellor, 
Four  Courts,  City  of  Dublin,  on  or  before  said  6th  day  of  JUNE,  1874 i 
or.  In  default  thereof,  they  will  be  peremptorily  excluded  from  the 
benefit  of  said  Decree. 

Every  Creditor  or  Claimant  on  real  estate  holding  any  security  Is 
to  produce  the  same  before  the  Vick-Chancbllos,  at  his  Cliambera, 
Four  Courts,  Dublin,  on  TUKSDAY,  the  IKth  day  of  JUNE.  1874, 
at  Twelve  o'clock  noon,  being  the  time  annlnted  for  hearing  and 
adjudicating  upon  the  claims. 

Dated  8th  day  of  May,  1874. 

A.  T.  CHATTERTON,  CUef  Clerk. 
429  P.  COLL,  SoUdtor  tor  PlaintUh,  4  FaUce-sireet,  Dnblln. 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COD  NTT    OF    DONEGAL. 


SALE, 

AT    LETTERE.ENNT, 

On    Ms    6th    day   of  JUNE,    1874. 


In  the  Matter  ot 

the  Estate  of 
William  Elliott, 

Owner; 

Thomas    Colquhoun    and 
John  Colquhoun, 

Petitioners. 

On    PRIDAT, 


iT  ^ 


BE       SOLD 


BT 


PUBLIC    AUCTION, 

By  Mr.  GEORGE  L.  HUNTER, 

AT    HEGARTY'H     HOTEL, 

In  the 

TOWN     OF     LETTERKENNT, 

day    of    JUNE,     1874, 


.     the    6th        .     __    . 

At  the  hour  of  One  o'clock  In  tbe  afternoon. 
In  Three  LoU. 


LOT  1. 
Consisting  of  the  Houses,  Tenements,  and  Premiaea  situate  on  the 
south  side  of  the  street  of  Letterkenny,  producing  an  estimated  profit 
rrnt  of  £-iU  lus  per  annum,  beld  imder  Lease  for  ever 
LOT  2. 
The  Parcel  of  Ground  containing  in  front  to  the  Main  street  of 
Letterkenny  87  feet,  snd  the  Piece  of  Ground  containing  in  front  to 
CItorch-lane  to  Letterkenny  76  feet;  held  under  Lease  for  lives  re- 
newable for  ever.    1  he  estimated  annual  value  of  this  Lot.  if  built  on. 
is  £18  2a 

LOT  3. 

The  Three  Fields  adjoining  the  Town  of  Lettertcenny.  containing 

8a  Ir  34p;  estimated  annual  value  of  £\» ;  held  In  fee.    All  situate  in 

the  Parish   of  Connal,    Barony  of  KUmamraenan,   and  Couotr  of 

Donegal. 

The  biddings  will  be  taken  by  the  Auctioneer,    and  submitted  to 
the   Honourable  Judge  Flanagan,   on  the   11th  day  of  Juno,  1874, 
without  further  notice  to  any  person. 
Dated  this  S9th  day  of  April,  1874. 

C.  E.  D0BB8,  ExamintiT. 

OE8CBIPTIVE  PARTICULARS. 

Lot  1.— The  greater  portion  of  this  lot  consists  of  the  dwell  ng- 
bonse  and  business  estabUahment  in  the  ccoupatiori  of  the  owner.  The 
remainder  of  this  lot  is  let  as  oifices,  isa^  to  most  ropectable  tenaotK, 
who  pay  punctually  very  profitable  rcnta 

Lot  2.— This  lot  consists  of  building  ground,  with  a  frontage  of  87 
feet  to  tiM  Main  street  of  Letterkenny,  on  the  opposite  aide  of  the 
street  to  Lot  1,  and  within  a  few  doors  of  the  Market  square,  and  is 
one  of  the  best  business  situations  in  the  town.  This  lot  runs  back  to 
Church-lane,  presenting  a  bulking  f^ont  to  it  of  78  feet,  on  which 
small  bouses  of  a  remunerative  class  oould  be  erected. 

Lot  3.— This  lot  consists  of  three  naall  fields  or  town  parka,  imme- 
diately adjoining  the  Letterkenny  Workhouse,  and  abutting  on  the 
road  leading  to  Glenear,  and  produce  a  tent  of  £18,  if  let  for  graaing. 
They  are  in  a  high  state  of  cul  Ivatlon,  and  veiy  valaable  either  as 
town  psrks  or  a  tniilding  site. 

Proposals  for  the  Private  Purchase  of  one  or  all  the  Lota  will  be 
received  by  tlie  So'icitor  having  csTriago  up  to  the  26  h  day  of  May, 
1874;  and  if  approved  of,  submitted  to  the  Honourable  Judge  for 
conflrmation. 

For  Rentals  and  farther  particulars  apply  at  the  Landed  Estates' 
Court,  Inns'-quay,  Dublin;  to 

GEORGE  C.  LETT,  Solicitor,  43  Dame-street,  Dublin;  or  to 
WILLIAM    MARTIN,   Solicitor  havtaig  carriage  of  Sale,  43 
Dame-street,  Dublin,  and  Ramelton.  430 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTT    AND    CITT    OP    DnBLIN. 

SALE, 
On  FRIDAY,  the  5tk  day  of  JUS E,  1874. 


In  the  Matter  of 

tbe  Estate  ot 

Arthur        Bratiiwattb 

WaRRB,         CH.tBIX>TTE 

Sophie  Cooper,  Selina 
Elisabeth  Cooper,  Richard 
Augustus  Cooper,  and 
Cicely  Florence  Cooper,  his 
wife;  and  Francis  Mont- 
gomery Olpberts,  and  John 
Henry  Cole  Wynne,  their 
Trustees :  Henry  Charles 
Eastwood,  and  Emma  Marie 
Eastwood,  his  wife;  ami 
Francis  Edmond  Eastwood, 
snd  Owen  Phibbs,  their 
Trustees,  or  some  or  one 
of  them. 

Owners  snd  Petitioners.  ] 


TO      BE      SOLD, 
On    FRIDAY, 
Tbe    «tb    day    of    JUNE,    1874, 
.\t  Noon, 
Before  the 
Honourable  Judge  Flanagan, 
At  the 
Landed    Estates'    Court, 
Four  Couris, 

DubUn, 

The  following 

LANDS    AND     PSEMISBg, 

Held  in  Fee-simple  and 

Fee-farm, 

All  situate  in  !l  o 

City  and  County  of  Outilin, 

As  particularly  spedfled  in  the  piinted 

Rental  tor  Sale. 


SUMMARY 

OF  LOTS 

No. 
of 
Lot 

Denomination 

Quantity 

Statute 
Measure 

Net 
Annual 
Rental 

Govern- 
ment 
Valuation 

1 
2 

3 

4 

6 

6 

7 

Part  of  the  lands  of  Finglass 

Stubton,  'situate     in     tbe 
barony  ot  Castleknock 

The   field   or   fielda    formerly 
known  by  the  name  of  the 
Ten  Acres  and  a  Half,  at 
present  known  as  CardilTs 
Castle,  aituate  in  the  barony 
of  Castleknock 

The    house    with    the    stable, 
turret     g»rden,     and    field 
thereto  lielonging,  iuiown  by 
the  name  of  Belview,  TnlVa, 
situate    in    tne    barony   of 
CaaUeknock 

House  and  premises  known  as 
No.  52  High-street,  City  ot 
Dublin 

House  and  premises  known  as 
No.  S3  High-street,  aforesaid 

Plot  ot  ground  and  premises 
erected    thereon.     No.    114 
Lower  Kevin-street,  City  of 
DubUn 

Lower  Kevin-street,   sfore- 
said 

A     B    P 

31    3  39 
17    2  24 

3    2    3 

0    0    « 

0    0  18 

0  0  821 

1  288| 

£    a    d 
84  16    0 

82    6     2 
46    3     1 

«0    0    0 

40    0    0 
20    0    0 

13>    7    6 

£    s    d 
78    0    0 

28    0    0 
MOO 

48    0    0 

40    0    0 
20    0    0 

140    0    0 

Dated  30th  day  of  March,  1874. 


R.  DENNY  DRLIN,  Goadner. 


LOT  1. 
An  excellent  dwelling-houae,  with  suiuble  offices,  garden,  and  plea- 
sure grounds,  distant  only  about  four  miles  fn.m  the  General  Post 
Office. 

LOT  2. 
It  is  distant  about  four  miles  from  Dublin ;  it  is  all  prime  land,  and 
is  let  to  a  re^iectable  tenant. 

LOT  8. 
Comprises  pnrt  of  the  buildings,  garden,  and  pleasure  grotmd  dr 
Belview  (Dr.  Gregory's),  situate  at  Finglas-faridge,  about  three  milek 
from  Dublin. 

LOTS  4  and  e. 
Consist  of  the  houses  snd  premises  known  as  Nos.  82  and  S3  High- 
street,  the  former  held  by  Richard  Allen,  and  the  latter  in  the  possea- 
sion  of  the  Guardians  of  the  South  Dublin  Union. 

LOTS  6  and  7. 

Are  held  under  fee-tarm  grant,  subject  to  the  yearly  rent  o(  £48, 
present  currency,  which  will  be  borne  by  Lot  7. 

Oilen  for  purchase  of  any  Lots  if  sent  in  prior  to  the  20th  dv  ot 
May  will  be  submitted  to  the  Court  for  approval. 

For  Rentals,  Maps,  snd  further  particulars,  ^n>ly  at  tbe  Hegistnr's 
Office,  Landed  Estates'  Court,  Inns'-quay,  Dublin ;  to 

Messrs.  STEWARTS  and  KINCAID,  the  Land  AgenU  of  the 

Estate,  No.  6  Leinster-street,  Dublin ;  or  to 
JOHN  J.  TWEEDY,  Solicitor  having  the  catriace  of  tbe  {ialr, 
29  North  Frederick-street,  Dublin. 
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LANDED    ESTATES*    COURT. 


In  rfae  MMtter  of 
tbeEiUteot 

John  Thornton, 

Owner  and  Petitioner. 


\VrOTICE  IB  hereby  GWen, 

(  li  that  the  entire  of  this  Estate 
.  having  been  dlapoeed  of  bjr  Private 
I  Contract  (oonflrmed  by  the  Hoooura- 
_/  ble    Judge    Flanagan),    no    fortber 


Propoaals  will  be  reoeived  after  thll  date. 
DMed  tbia  14th  da;  of  May,  1874. 

H.  R.  GREENE,  Chief  Clerk. 

EUMDND    MULVIBILL.    Solicitor  having    carriage  of   the 
Bale,  Na  6  North  Orsat  George'a-«tr<>et,  Dublin.  436 


In  the  L.ANDED  ESTATES'  COURT,  IRELAND. 

COUItTT    OF    LONDONQERBT. 


^  A  T   T? 
On  FRIDAY,  the  lith  dt^' of  JUNE,  1874. 


In  the  Matter  of 
tieorge  Claudins  Beresford 
Stirling  and  James  Blalrj 
Stirling,  Eaq.,  surrlving 
tmstaea  of  the  wUi  of  the 
Ul*  Kererend  John  Blalrl 
Stirling,  deoeaaed. 

Owners  and  Petitioners. 


T  O 


On 


BE       SOLD, 

In  Eleven  Lots, 
As  specified  in  the  Descriptive  Partl- 
Gulais, 
Before  the 
Right  Honourable  Judge  Flanagan, 
At  his  Court, 
At  the  Linded  Eatatea'  Court, 
Inns-quay,  in  the  City  of  Dublin, 
FRIUAT,    the    12th    day    of    J  ONE,     1874, 
At  the  Hour  of  Twelve  o'clock  noon. 


Frofiaeals  tor  all  or  any  of  the  said  premises  will  be  received  by  the 
SoUeitars  having  carriage  of  the  proceedings,  oi  by  James  Blair 
Stirling,  Esq.,  Oatlands,  Ballymoney,  Comity  of  Londonderry,  one  of 
the  owners  in  this  Matter,  up  to  the  Ist  day  of  June  next,  and  If 
approved  of  will  be  submitted  to  the  Judge  for  approval. 
Dated  tlila  2nd  day  of  May,  1874. 

HENRT  B.  OREENE,  Chief  Clerk. 

DesCRIPTIVE  PARTICULARS. 
LOT  1. 
Coimiriaes  part  of  the  townland  of  Ballydevitt,  containing  63a  and 
SSp  statute  measure,  and  producing  a  net  yearly  rent  of  £150  16s  lid; 
OD  lUs  lot  stands  one  of  the  finest  mansion  houses  in  the  County  of 
LoodondeiTy,  with  flrat-elaas  out-oliloes  and  splendid  garden ;  also  an 
coDoelleat  lileach-green,  with  superior  bleaching  and  beetling  works  In 
fall  worUog  order,  with  a  never-falling  water  power  In  the  driest 
■'•inn  of  the  year  from  the  Agliadowey  Blver,  which  bounds  this  lot 
on  the  south ;  there  is  also  an  ample  supply  of  vety  superior  spring 
water,  for  bleaching  purposes,  attached  to  this  lot;  it  Is  this  water 
wtdeh  makes  the  linen  called  the  Goleralna,  which  are  famed  as  the 
best  and  purest  Aniah  in  Ireland. 

LOT  2. 
Comprisis  part  of  the  townUnd  of  Ballydlvitt,  and  part  of  Bally- 
wfliao,  cootainlng  lOfi*  Ir  Up  statute  measure,  and  producing  a  net 
ysariy  rent  of  £130  4s.  Sd ;  there  Is  a  com  m.U  and  flax  mUl  on  this 
lot.  ain  applied  with  water  from  the  Agbadowey  River;  the  land  Is 
ol  prime  quality,  well  fenced  and  beautifully  planted. 

LOT  8. 

Cooahts  of  pairt  of  the  townland  of  Ballywillan,  with  a  sm^l  portion 
of  the  bog  o<  Camrallagh,  containing  together  about  117a  Ir  Op  sta- 
tnte  measore,  and  producing  a  net  yearly  rent  of  £1SI  16s  fid;  there 
are  two  fire  proof  oom  kilns  on  this  lot,  composed  of  metal  beams, 
■lian;  tila,  Jte.,  whiea  most  have  cost  a  large  sum  In  erection,  and 
■re  DOW  very  valuable 

LOT  4 

Oooaista  of  part  of  the  lands  of  Ardresgh,  containing  about  131a  3r 
14p  stauute  measure,  and  produdnii  a  net  yearly  rent  of  £118  16s  Cd; 
the  lands  are  of  prime  quality,  cfale  y  In  tUlage  at  present. 

LOT  i 
CniMlili  of  part  o<  the  lands  ot  Camrallagh,  and  part  of  Ardreagh, 
f«Mitainlng  together  about  241a  !lr  21p  statute  measure,  and  producing 
a  uet  yeaily  rant  of  £241  ISs  8d. 

LOTS  6  and  7. 
These  Iota  consist  of  the  town  and  lands  of  Honeybrnnan,  and  part 
of  the  landa  of  Lrevolea,    eootaintng   respectively  89a  Or    ITp  and 
lOOa  Or  3^  statute  measun,  and  prodooing  respectively  ft  net  yearly 
rent  of  XIM  8a  Od  and  £98  12a  (icL 

LOT  a 
ConriRt  of  town  and  lands  of  Kelly,  part  of  BaUydlvItt,  also  part  of 
Ardreagh,  containing  in  the  whole  194a  2r  37p,  or  thercaboats,  pro-, 
dudn;  a  net  yearly  rent  of  £264  lis  lid;  Kelly  House  is  a  superior 
ymtlemanly  residence,  with  eACellent  aut-offlces  and  wslled-ln  gar- 
den atid  demesne  to  correspond,  stands  on  thU  lot ;  on  the  townland 
of  Krily  >bere  is  a  Ifax  mill;  there  were  recently  brick  and  tile  worlcs 
on  this  lot,  for  which  there  Is  an  ample  supply  of  good  clay;  the 
manskm  boose,  oAcea,  gardens,  and  mill  premises,  with  about 
101a  Sr  19p  of  land,  are  In  the  pooeaslon  of  the  owners. 

LOTS  9,  10,  and  11. 

Coosista  of  the  lands  of  MnlUn,  and  part  of  the  lands  of  Crevo'ea ; 

lot  a  oontains  178a  3r  SOp,   lot  10  contains  I08a  2r  12p,  and  lot  11 

ooatains  941a  2r  Sip  statute  measure,  and  producing  respectively  the 

not  yearly  rem  of  X1*0 14s  7d,  £«0  Ifis  Od,  and  £204  3s  S^d ;  there  was 


up  to  very  recently  an  extensive  bleaoh-green,  with  houses,  Ac.,  on 
these  lauds,  with  an  ample  supply  of  water  power  in  the  driest  season, 
and  also  a  C'>nstant  supply  of  spring  water  for  bleiictilnff  purposee,  or 
the  buildings  and  water  power  are  well  adapted  for  a  com  or  flour 
mill ;  about  M  acres  of  the  lands  formerly  uied  as  a  blesch-green, 
together  with  the  bleach-houses,  ftc,  are  now  In  the  owner's  posses- 
sion. 

Lots  I,  2,  3,  4.  6,  6,  7,  and  8  lie  in  a  ring  f.!nea,  and  9, 10,  and  11  are 
about  half  a  mile  distant,  and  also  lie  in  a  ring  fence. 

There  is  a  quantity  of  valuable  timber  on  lots  1.  2,  8,  9,  10,  and  II, 
and  of  turbai^  on  lots  4,  fi,  9  10,  and  11.  which  baa  now  become  very 
valuable,  and  is  to  a  great  extent  In  the  owner's  bands 

These  lands,  which  are  well  fenced,  sheltered,  and  watered,  are 
altuate  in  the  best  part  of  the  County  of  Londonderry,  within  about 
five  miles  of  Coleraine,  on  the  road  frjm  Coleralne  to  Gar^ae^  five 
miles  fr  >m  Ballymon-y,  on  the  road  from  Ballymoney  to  Oarvagh, 
two  miles  of  Garvsgh,  and  five  miles  of  Kilreagh,  and  la  all  of  wmch 
marhcts  and  fairs  are  regularly  held.  Ttie  bog  Is  now  very  valuable, 
and  the  lands  are  all  of  good  quality,  and  well  suited  for  tillage  or 
pasture,  and  are  In  the  ro  dst  of  the  beet  flax  grown  districts  In  Ul&er. 

The  entire  lands  are  held  by  a  respectable,  industrious,  and  tbrlvlDg 
tenantry,  who  pay  their  rents  punctually. 

There  is  a  Pr^yterian  Meeting  Uouae  on  lot  3  of  these  lands,  and 
the  Church  and  Post  OfBoe  are  in  1  be  immediate  neighbourhood. 

For  Rentals  and  further  particulars  apply  at  the  Office  of  the  Landed 
Estates*  Court,  Inn's-qnay,  In  the  City  of  Dublin ;  to 

JAMES  BLAIR  STIRLING,  Esq.,  Aghadow«y,  Balymoney, 
County  LoiMiondeny  i  or  to 

JAMES  SINCLAIR,  Esq.,  Dondarg,  Coleralne;  or  to 

Heesra.  LEONARD,  DOBBIN  A  CO.,  SoUcttora  having  cao- 
433         rlage  of  proceedings,  No.  27  Gardiner^s-plaoe,  Dublm. 


LANDED    ESTATES'   COURT,   IRELAND. 

QUEEN'S     COUNTY. 

SALE, 
On  FRIDAY,  the  \ith  day  of  JUNE,  1874. 


In  the  Matter  of  1  HP    O 

the  Estate  of  f  J. 

Tbomaa  A.  Bailey,  Esquire, 
Owner  and  Petitioner. 


BE       SOLD 

PUBLK!    AUCTION, 

Id  Three  Lots, 

(if  not  previously  disposed  of  by  Private  Treaty, 

as  mentioned  below), 

By  the  Honourable  Judge  Flanagan, 

At  his   Court, 

Estates'   Court,    Four   Courts,    Inns' -quay, 

Dublin, 

On   FRIDAY,   the   1-Jth   day   of  JUNR,    1874, 

At  Twelve  o'clock  noon. 

The  foUowlng  'ValuaUe  Fee-dmple  Prqperties.  sltuata  In  the 

Barony  of  Maryboro'  West,  In  the  Queen's  County: — 

LOT  1. 
Consists  of  the  Townland  of  Uckanaroe,  containing  lOSa  ?r  2Sp, 
stature  measure,  or  thereabouts,  snd  producing  a  present  net  profit 
rent  of  £70  7s  8d. 

LOT  2. 
Conslsta  of  the  Townland  of  Springfield,  containing  2I4a  Or  14ps 
statute  measure,  or  thereabouts,  and  producing  a  present  net  rental 
of  £l!3  10s  8d. 

LOT  3. 
Conslsta  of  the  Townland  of  Camcloon,  containing  G3J>>  Or  SJip, 
statute  measure,  or  thereabouts,  and  producing  a  present  net  profit 
rent  of  £-J68  lOs  lOd. 

Dated  this  28th  day  ot  April,  1874. 

C.  B.  D0BB8,  Examiner. 

DESCRIPTIVE   PARTICULARS. 

The  lands  lie  within  a  few  miles  of  the  Railway  Stations  of  Mount- 
rath  and  Maryborough,  and  are  adjacent  to  Motrntmellick,  where  fain^ 
Ac.,  are  held. 

'The  ten^nta  are  of  a  superior  class,  and  the  land  is  of  excellent 
quality. 

Portiona  have  been  lately  drained. 

It  is  much  underlet. 

Messrs.  Brasslngton  and  Gale  have  recently,  ty  direction  of  the 
Court,  maile  a  verified  valuation,  and  they  report  that  the  preaent 
letting  value  of  the  estate  is  £fi2d  14s  9d,  being  about  one-third  mora 
than  the  actual  rental. 

The  teiunta  enjoy  the  right  of  turbary  In  the  bog  upon  the  adjoining 
lands  of  Iry  (the  property  of  Sir  Charlea  Coota). 

Proposals  (in  writing)  for  the  purchase  of  all  or  any  of  the  Lota  will 
be  received  by  the  Owner's  Solicitors  up  to  the  28th  day  of  May,  1874, 
and  will  be  subm  tted  to  the  J  udge  on  the  1st  day  of  J  dnk,  1874,  at  the 
Bitting  of  the  Court  (or  at  the  earliest  opportunity  afterwiiKls)  without 
fui  ther  notice  to  any  persoiL 

For  Rentals,  Maps,  and  further  particulars,  apply  at  the  Reglstrarls 
Office,  Landed  Estates'  Court,  Four  Courts,  Inn's-quay,  Dublin; 
orto 

Mr.  CHARLES  MOORE,  Iry,  Ballyflnn,  Mountrath  (who  will 

point  out  the  Premises) ;  or  to 
Messrs.  MEADE  &  COLLES,  Solicitors  for  the  Owner  and 
Petitioner,  having  carriage  of  the  Sale,  Na  8  KUdarc-street, 
DuUin.  4<9 
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In  the  LANDED  ESTATES'  COURT,  IRELAND. 


COUNTY    OF    WEXFOKD. 


In  the  Matter  of  the  Estate  at  T) 

The  Reverend  Edward  Kichardi!,\  Ai 


E 


8ol<Hnon    Augustus    Rlchftrds,    and 
•everal  others. 

Owners  and  Petltlonera; 

Continaed  in  the  names  of 
The  Reverend  Kdward  Richards, 
Bemard  John  lioddard  Richards, 
a  minor  (deriaee  under  the  will  of 
SolomoD  Augustus  Richards,  de- 
oeaaed),  hy  Sophia  Mordaunt 
Ridiards,  his  mother  and  guardian 
md  iUem;  the  Rev.  Rol>ert  Edward/ 
Riehardi,  Emilj  Sophia  Doyne, 
widow;  George  Maconchj,  ^amuel 
Johnson,  and  Marianne  Johnson, 
otberwlM  Richards,  his  wife; 
WlUlam  Hamilton  Richards,  Henry 
Eckeraall  Wynne,  the  l^er.  Frede- 
rick Hichards  Wynne,  Albert 
AngnstUB  Wynne,  Richard  Donovan, 
and  Elizabeth  Agnes  Donovan, 
otherwise  Wynne,  his  wife, 

Owners  and  Petitioners 


N    T 

AND 


A     L 


PARTICULABS 

or  TH> 
LANDS  OF  CORLICAN, 
containing  729  acres,  2  roods, 
>i8  perches,  statut-e  measure, 
situate  in  the  Boronj  of 
Ban  try,  and  County  of  Wex- 
ford, held  1 1  fee,  and  pro- 
dacing  a  net  yearly  rental 
of  £471  4s  Sd. 

TO    BE    BOLD 

BT    PUBLIC     AUCTION, 

In  One  Ijot, 

Before  the 

Honourahle  Judge  Flanagaa, 

At  the 

Landed    Estates'    Court, 

Inns'-qnay, 

In  the  City  of  Dublin, 

On    KHIDAY, 

The     12th     day    of     JUNE, 

1874,- 


At  the  hour  of  Tvelve  o'clock. 
Dated  thb  SOth  April,  1674. 

H.  &.  OREENB„Chlet  Clerk.' 

DESCRIPTIVE    FAKTICULARS. 

The  Estate,  which  is  held  in  fee-simple,  comprises  the  entire  Tovn- 
land  of  Corlican,  wtiich  is  situate  within  a  ring  fenee,  and  ahout  sefen 
statute  miles  from  Wexford,  alwut  eight  statute  miles  fi'om  Ennis- 
corthy,  and  ahout  three  miles  from  Taghnion,  where  a  leading  fair  Is 
held.  The  Station  of  KiUurin.  on  the  Dublin,  Wicklow  and  Wexford 
Railway,  is  about  half  a  mile  from  the  Estate  on  one  side,  and 
Sparrow's  Land,  on  the  Waterft  ri.  New  Roes,  and  Wexford  Junction 
Railway,  is  within  about  three  miles  on  the  other  side. 

The  Lands  are  all  let  to  respectable  and  solvent  tenants,  for  the 
most  part  under  leases  for  the  life  erf  His  Royal  Highness  the  Prince  (^ 
Wales,  and  the  rents  are  regularly  paid. 

PriTate  Proposals  will  be  reoelved  up  to  and  including  1st  day  of 
June,  1874,  and  if  approred  will  be  submitted  to  the  Judge  without 
further  notice. 

For  Rentals  and  Jdap^  apply  to 

HENR^  E.  WYNNE,  Esq.,  RlohmoDd  Terrace,  Wexford; 

or  to 
Messrs.  THOMAS  JAMESON  *  SON,  SoUcitors  having 

418  carriage  of  Sale,  182  Great  Bnuuwick-street,  .Dublin. 

COURT  OF  BANKRUPTCY,  IRELAND. 

SALE     OF 
VALUABLE     MILLS     AND     MACHINEET, 

AND 

PREMISES    IN    CABRICK-ON-8UIR. 


rof  ^T    O 

U'NeiH,  /  1 
Ir,  In  the  >  p 


BE      SOLD 


BT 


In  the  Matter  of 
Thomas    Francis 
of  Carrick-on-Suir,  In  the  >  PUBLIC    AUCTION. 

CountyofTipperar7,Miller,  ion    SATURDAY,  SOth  MAY,   1874, 


a  Bankrupt. 


At  Two  o'clock  p  m  , 


AT   THE    TOWN    HALL,    OARRICK-ON-SUIR, 
Sabject  to  the  approval  of  the  Court, 
The  Life  Estate  of  the  Bankrupt  and  his  Asrignees  and  Mo  tgagees 
In  the  fallowing  Premises:  — 
LOT  No.  1. 
That  Part  of  the  Lands  of  Castletown  caDed  Annsborouj^  con- 
taining 4aa  8r  86p  statute  measure,  hold  in  fee-rimple,  situate  In  tho 
Bartmy  of  Iverk,  and  Coun^  of  Rilkeony,  with  the  Mill  and  Milling 
Machinery  now  in  and  npon  said  premises,  indemnified  i^;alnst  the 
payment  of  tithe  rentoharge  by  other  lands  of  ample  value.     The 
Bankrupt  derives  under  his  father's  will,  by  which  said  Imds  wer« 
charged  with  two  sumi  of  £200,  which  sums  »re  unpaid,  and  the  p  e- 
tnises  are  sold  xubject  t  <  such  rights  as  the  legatees  tmder  said  wUl 
have  to  the  payment  of  said  sums  out  of  said  prdmises. 
LOT  No.  3. 
That  Part  of  the  I  ands  of  Cregg,  containing  3r  Slip,  pUmtatioa 
mea'-ur  j,  or  thereabouts,  situate  In  the  Baruny  uf  Iffa  and  Ofta  East, 
and  County  Tipperaiy,  held  under  lease  for  999  years  from  the  35th 
March,  1822,  at  the  yearly  rent  of  £31  IDs  payable  36th  March  and 
39'h  September ;  t(^;ether  with  the  Mill  Premises  thereon,  and  the 
Machinery  and  Fixtures  therein. 

LOT  No.  S. 
ThetHouse  and  Garden  in  ttie  New  Street  of  the  Town  of  Gorrlck- 
on-Suir,  held  under  fee  farm  grant  dated  the  37th  Nevember,  186i, 
at  the  yearly  rent  of  £8  198  6 1,  payable  2fith  March  and  S9th  Sep- 
tccnber. 

LOT  No.  4. 

The  Piece  of  Land  oiljolnlng  th^  Castle  Gate,  and  the  Haus«»erected 

thereon,  situnte  near  the  Strand,  in  the  Town  of  Carrick-on-Sulr, 

hiU  'n  fee.     A  portion  o(  ttic  land  Is  in  the  Occnpstltm  of  Gregory 

O  l>>naor.  under  an  agreement  for  a  lease  fpr  10  years  from  the  Ist 


May,  1871,  at  a  rent  of '  f  lO'per  annum.  One  of  the  Houses  is  let  to 
Michael  Halley,  at  a  rent  of  £6  per  annum,  and  the  other  House  is  let 
to  James  Flyim,  at  a  rent  of  £4  per  annum.  The  jaxd  attached  to 
the  premises  is  at  present  tmooc^ed. 

LOT  No.  S. 

The  House,  OfHces,  Gavden,  and  Store  fronting  the  Main  Street, 
Carrtok-on-8ulr,  extending  €roh)  the  btr^t  to  the  River,  held  under 
lease  for  lives,  with  ooveosnt  for  perpetual  i-enew-<I.  at  the  yearly  rent 
of  £88  18a  6d,  with  pei^)ercorn  renewal  fine,  payable  36th  Mireh  and 
29th  September.  A  pw-tion  of  the  prem'ises  is  let  to  Mr.  Qidnlao,  at 
the  y  arly  rent  of  £10. 

LOT  No.  8. 

The  DwelUng-Honse  and  Garden  In  the  Main  Street.  Carrld(>on- 
Si^r,  lately  In  the  occupition  of  the  Bankrupt,  held  under  lesae  for 
three  lives,  with  covenant  fur  perpetual  renewal,  at  the  yearly  rent  dt 
£19,  with  is  renewal  fine,  payable  1st  May  and  1st  November. 

LOT  No.  7. 
The  Dwelling- House  on  the  North  Side  of  the  Main  Street,  Carriek- 
on-Buir,  adjoining  Lot  No.  8,  held  under  lease  for  61  years  ttjm  the 
Ist  November,  1861,  at  the  yearly  rent  of  £5,  payable  Ist  May  and  1st 
November,  subject  to  the  yearty  tenancy  of  Thomas  Mullins,  at  the 
yearly  rent  of  £  10,  without  taxes, 

LOT  No.  8 
The  House,  Yard,  and  Concerns  In  the  Msin-street,  Carriek-on- 
Snlr,  in  which  the  Bankrupt  latdy  carried  on  budness  as  a  Com 
BiereiiiHit,  held  for  the  term  of  61  years  from  the  20th  March,  1S33.  if 
the  intai^'st  of  the  leKSOra  therein  shall  so  long  continue,  subject  to  the 
•  yearly  rent  <if  £18  10s.,  parable  the  3dth  March  and  2»th  Septem-  er 
The  BfckBngs  taken  t^  me  Auctioneer  (if  the  P  emises  are  not  pre- 
viously disposed  of)  will  be  submitted  .to  the  Court  for  approval,  on 
Tuesday,  the  2nd  day  of  Jtme,  1874  without  further  notice. 

Tenders  for  ibe  whole,  <»■  separate  Lots;  will  be  received  tiy  L.  H. 
Derrimo,  Ksq .  Official  Asrignee,  up  to  Saturday,  tlie  23nl  instant, 
Aid  if  anwovml  of,  will  be  sutotitted  for  confirmation  to  the  Court 
Dated  thU  18th  day  of  May,  1S74. 

HUGH  DOYLE,  Registrar, 


DESCRIPTI\K  PARTICULARS. 

Lot  No.  1,— These  Premises  are  situate  within  about  two  and  a 
half  miles  of  Carrick-on-8uif ,  a  station  on  the  Limerick  and  Waterf(»<d 
Railway.  The  Mill  Premises,  wliich  contain  two  pair  of  Stones  and 
all  the  necessary  Machinery,  has  been  worked  until  recently,  and  is 
ready  for  immediate  occupation.  There  is  ample  Storage  attadied  to 
the  Mill;  there  is  Railway  and  Water  Carriage;  and  a  nevt-r-teUIng 
supply  of  Water  for  the  working  of  the  Biill.  The  Lands  are  all  In 
Grass,  wliich  is  of  very  superior  quality. 

Lot  No.  3.— This  .s  a  splendid  Blill,  situate  vrilhln  about  one  mile 
of  the  Town  oF  Carrick-on-Suir.  It  has  recently  been  fitted  ap  with 
the  newest  and  most  Improved  Machinery,  The  Bliil  is  worked  hj 
water,  of  which  there  is  an  abundant- supply;  has  five  floors,  with 
three  pairs  of  Stones,  a  Kiln,  Com  and  Smut  Machine.  Theso 
concerns  are  situate  in  the  centre  of  an  excellent  oom-growing  district, 
and  are  well  established. 

Lot  No.  3.  -These  Premises  are  situate  in  one  of  the  beat  md 
most  central  portions  in  the  Town.  The  House  is  well  built,  and 
contains  Four  Bedrooms,  Uravrlngroora.  Diningroom.  Study,  Pantr;, 
Ac.     Immediate  posBession  can  be  given  to  a  purchaser. 

Lot  No.  5.  -  Thf.'se  Premises  consist  of  an  extensive  Store,  Garden, 
House,  and  Out-Officea.  The  House  is  let  at  £10  a  year.  The  Store 
in  the  rere  is  a  large  one,  extending  to  the  Quay,  and  is  ndmtraUf 
adapted  for  the  purposes  for  which  it  was  buUt,  affording  fadliilei  f(V 
loading  and  unloading  of  com,  Jbc.,  by  boata 

Lot  ^  o.  6,  -This  is  an  extensive  and  commodious  residence,  in 
good  order,  containing  ami^e  accommodation  for  a  large  and  respect- 
^le  family.    In. mediate  posaesslon  can  he  given  to  a  purclisser 

Lot  No.  8.— These  Premises  are  situate  Id  the  very  bk-st  bnsineBs 
portion  of  the  Town  of  Carrick-on-Buir;  and  with  a  small  outlsjia 
alterations,  to  make  them  suitable  for  the  can7ing  on  of  a  retail 
budness,  they  would  produce  a  ocxislderable  InctHne  for  a  purohaser. 

For  further  particuhirs  apply  to 

MICHAEL   LABKIN    &   CO.,  Solicitors  having  carriage  of 

the  8ale,  51  Dame-street,  Dublin; 
LUCIUS     HENRY     DEERING,     Ksq,     Official     Asdgnee, 

38  Upper  Ormond-quay ; 
D.  £L  CUMMINS,  Esq.,  National  Bank,     Carrick-on-Suir; 
CHARLES  CABRUTHERS,  Auctioneer,  CIonmeL        435 


IN  THE  COURT   OF   BANKRUPTOY, 

IRELAND. 


TOHN  GELSHENAJf, 

cl     of  Virginia,  In  the  County  of  Cavan,  Lertber  Dealer,  was  on  the 
1st  day  of  May,  1874,  adjudged  Bankrupt 

Public  Sittings  will  be  held  at  the  Court  of  BankruptCT*  1^<"V 
Courta.  Dublin,  on  FRIDAY,  the  29th  day  of  MAY,  1874, 
and  on  TUESDAY,  the  16th  day  of  JUNE.  1874.  at  the  hour  of 
Eleven  o'clock  In  the  forenoon,  whereat  the  Bankrupt  is  to  attend, 
and  to  make  a  full  disclosure  and  discovery  of  his  Estate  and  Effects. 
Creditors  may  prove  ttieir  Debts,  and  at  the  First  Sitting  choose  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  is  required  to 
finish  his  Examination. 

All  persons  having  in  their  possession  any  Property  of  the  Bankrupt, 
must  deliver  it,  and  all  Debts  dui  to  the  Bankrupt  roust  be  paid,  to 
CnARLXs  Hemrt  James,  Offipial  Assignee,  Up  er  Ormond-quay, 
Dublin,  to  whom  Creditors  may  forward  their  Affidavits  o'  l>ebt 

HUGH  DOYLE,  Registrar. 
PERRY    A    CROSKERRT.    Solicitors,  82    Lower   Ormond- 
quay,  Dublin.  43' 


Printvd  and  Fubllsbod  by  the  Proprietor,  JoHH  Falooxkx,  every  8&cunUy,  at  58.  Upper  Sacavtll6-«H««s, in  the  Parish  of  8u  Tlwinu 

and  City  of  Dublin.— SfUurcI^,  J/ay  18, 1874. 
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SATURDAY,  MAY  23,  1874. 


No.  382. 


miSE  LAND  BILLS— THE  SESSION  OF  1874. 

It  is  said  that  Zaleucus,  the  legendary  lawgiver  of 
Locri  Epysephyrii,  preserved  for  long  time  the  inte- 
grity of  his  Bepublic  and  maintained  the  effective 
Biniplicity  of  its  institaUons,  by  enacting  and  rigoroasly 
fulfilling  the  following  edict: — A  Locbi&m  who  pbo- 

POSED  AHT  HEW  LAW  STOOD  rORTH  IN  THB  AS8EMBI.I 
OP  THB  PE0PI.B  WITH  A  CORD  ROUND  HIS  NECK,  AMD 
IT   THE    I.AW     WAS     REJECTED,     THB     INNOVATOR     WAS 

i.NSTANTiiT  STRANGLED.  This  Specimen  of  speedy  retri- 
butive justice  would  have  been  a  most  felicitons  iUostra- 
tioD,  had  it  occurred  to  the  cultivated  mind  of  one  of 
onr  most  distinguished  chiefs  when  lately  illustrating 
the  summary  characteristics  of  the  sus.  per  colL  But 
wc  would  deplore  its  practical  application  to  some  of 
our  modem  Solons,  even  though  it  might  be  productive 
of  the  great  national  advantage  of  checking  the 
torrent  of  legislation  with  which  they  seem  determined 
to  flood  the  land.  A  series  of  bills,  each  embodying 
the  peculiar  crotchet  of  its  sponsor,  has  been  introduced 
by  the  representatives  of  Irish  constituencies,  for 
acceptance  or  rejection  by  the  present  Parliament : — 
1st.  The  Agricultural  Labourers'  Dwellings  Act,  by 
Mr.  Bnien,  M.P. ;  2nd.  The  Irish  Land  Extension 
Act,  by  The  O'l)onogbue;  3rd.  The  Landlord  and 
Tenant  Act,  by  Captain  Nolan,  M.P. ;  4th.  The  Bright 
Clauses  of  the  Land  Ac^  by  Sir  John  Gray ;  6th.  The 
Tenant  Right  (Ireland)  Act,  by  Mr.  Sullivan,  M.P. ; 
(ith.  The  I^nd  Improvement  Amendment  Act,  in  the 
Lords,  by  the  Earl  of  Bandon ;  7th.  The  Act  to  extend 
the  Tenant  Right,  by  Mr.  Butt,  M.P.  Thus  we  have 
seven  distinct  bills  proposing  to  deal  with  the  vexed 
question  of  the  land,  and  each  entitled  to  considera 
tion  in  the  existing  state  of  dissatisfaction  among 
the  tenant  classes  in  Ireland.  The  first  in  the  above 
series  contains  a  number  of  clauses  which,  when  ana- 
lyjtd  and  compared  with  the  Workman's  Dwelling 
Bill,  for  England,  and  the  Agricultural  Labourer? 
Dwelling  Bill,  for  Scotland,  contains  nothing  deserving 
of  praise  or  censure.  It  enables  a  landowner  to  allot  a 
cottage  and  half  an  acre  of  ground  to  a  labourer,  and 
on  compliance  with  the  service  of  certain  notices  and 
conditions  to  have  same  exempted  from  liability  to 
poor  nle.  This  is  the  encouragement  held  out  for 
siiopting  the  provisions  of  this  meagre  bill,  and  so 
trifling  IS  the  boon,  that  we  venture  to  anticipate  few 
landowners  will  avail  themselves  of  its  questionable 
advaDtages.  If  this  is  intended  to  be  the  result  of  the 
inquiries  instituted  by  the  Poor  Law  Inspectors  of 
Irdand  by  the  directions  of  the  late  government,  we 
shall  have  reason  to  regret  that  such  small  results  have 
flowed  from  the  laborious  exertions  of  these  energetic 
officials.  The  Irish  Land  Extension  Act  will  exceed 
the  desires  of  one  party,  while  it  will  be  likely  to  fall 
■hart  of  restoring  to  public  confidence  the  gifted  pro- 
moter, who  has  given  some  umbrage  to  a  portion  of 
his  former  adherents. 

The  Landlord  and  Tenant  Act  of  Captain  Nolan 
combines  an  attempt  at  the  abolition  of  notices  to 
quit  with  the  establishment  of  fixity  of  tenure  at  the 
old  rent,  or,  if  the  landlord  and  tenant  differ,  at  a  rent 
to  be  fixed  by  the  Court,  for  a  period  of  ten  years. 
We  have  given  Sir  John  Gray's  Bill  in  extenso,  in  a 


former  number,  and  canvassed  its  provisions  sufficiently 
to  preclude  the  necessity  of  a  second  criticism.  The 
Tenant  Right  (Ireland)  Acts,  by  Messrs.  Sullivan  and 
Butt,  respectively,  contend  for  the  approval  of  the 
Irish  Home  Rule  Members;  whether  either  or  both  will 
receive  countenance  from  the  present  Government  is 
more  than  we  can  anticipate.  The  Bill  of  the  Earl  of 
Bandon  proposes  to  enable  the  Board  of  Works  to 
extend  the  lending  powers  of  the  Land  Improvement 
Act  to  persons  holding  land  for  a  term  of  thirty  years 
unexpired.  If  this  short  Bill  should  pass  the  Lords,  we 
think  an  effort  will  be  made  to  extend  the  provisions  to 
persons  holding  lands  under  leases  or  agreements  for  a 
shorter  period  than  thirty  years  unexpired.  Under  the 
Land  Act,  a  tenant  from  year  to  year  holds  for  an 
unexpired  term  by  reason  of  the  right  to  compensation 
for  disturbance  conferred  upon  him  by  that  Act,  and 
we  know  it  is  the  opinion  of  many  that  such  an  interest 
would  now  afford  sufficient  security  to  the  treasury  for 
loans  to  enable  the  poorer  class  of  tenants  to  render 
their  homesteads  habitable,  and,  by  increasing  the 
value  of  their  holdings,  indirectly  benefit  the  landlord. 
We  consider  Lord  Bandon's  Bill  the  most  important 
and  least  objectionable  of  all,  if  properly  extended  and 
worked  out.  The  6th  section  of  the  Land  Improve- 
ment Act  ( 1 0  Vic  chap.  32)  proposed  to  be  extended 
by  this  Bill,  is  conversant  with  owners  applying  foe 
loans  on  the  security  of  the  land  propa-ied  to  be 
improved.  The  7th  section  applies  to  tenants  holding 
under  any  lease  reserving  rent  for  two  or  more  lives 
in  Ixnng  at  the  time  of  the  application,  or  for  any 
term'  of  years  absolute,  whereof  there  shall  be  at'  thie 
time  of  application  Uoenty-Jiiie  years  or  more  unexpired, 
and  who  shall  give  such  security  as  the  Commissioners 
of  Public  Works  shall  direct,  and  no  such  loan  shall  be 
granted  to  such  applicant  except  he  shall  state  in  his 
application  fur  the  same  the  name  and  address  of  his 
immediate  landlord,  or  the  person  entitled  to  the  next 
estate  or  intei-est  in  the  land  on  the  determination  of 
his  lease,  and  shall  give  notice  to  such  landlord  or  per- 
son of  his  intention  to  apply  for  such  loan,  and  sliall 
satisfy  the  Commissioners  that  such  notice  has  been 
given.  From  these  extracts  it  is  apparent  that  the 
6th  section,  which  Lord  Bandon  proposes  to  extend,  is 
applicable  principally  to  landlords ;  while  the  7th  sec- 
tion, which  is  applicable  to  tenants,  is  left  untouched. 
We  consider  this  a  mistake,  whether  the  omission  be 
wilful  or  unintentional  The  tenant  farmers,  as  a  class, 
are  practically  excluded  from  the  benefit  of  Govern- 
ment loans.  Their  dwellings  are  consequently  unim- 
proved, their  habits  uncleanly,  and  the  atmosphere  of 
their  homesteads  unhealthy  and  impure.  With  the 
safeguard  which  notice  to  their  landlord  would  ensure, 
many  thoughtful  persons  are  of  opinion  that  the  7tti 
section  may,  without  risk  and  with  great  national 
advantage,  be  extended  to  tenants  from  year  to  year ; 
and  we  believe  this  design  was  entertained  by  the  late 
Government,  and  would  have  been  carried  out  by  them 
bad  they  continued  in  office.  We  expect  to  see  this 
view  advocated  during  the  passing  of  the  bill  through 
the  Commons ;  and,  as  the  suggestion  involves  no  con- 
siderations of  party  or  political  prejudice,  we  hope  for 
the  sake  of  the  poorer  classes  of  our  agricultural  popu- 
lation to  see  such  an  amendment  introduced  ere  the  bill 
receives  the  royal  assent. 
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THE  JUDICATURE  BILL. 

Lobs  Justice  Christian,  criticisiDg  the  provisionB  of 
this  Bill,  has  addressed  a  letter  to  the  public  papers, 
which  we  print  in  our  present  issue  for  the  benefit  of 
our  readers.  The  Jiord  Justice  of  Appeal  is,  as 
was  to  be  expected,  very  critical  and,  unfortunately, 
also  Tery  personal  in  one  part  where  personality 
was  unnecessary  even  to  point  his  moral.  The  sub- 
stance of  his  criticisms  is  that  the  post  of  Lord  Justice 
of  Appeal  will  no  longer  retain  its  relative  superiority 
over  the  offices  of  the  puisne  judges,  since  the  latter 
functionaries  are  to  have  their  salaries  increased  by 
£312,  and  thus,  in  a  pecuniary  sense,  are  to  be  brought 
upon  a  level  with  the  ordinary  judges  of  the  Appeal 
Court,  and  the  piusne  judges  are,  moreover,  to  have 
clerks,  with  a  salary  of  £460  a  year  each,  while  the 
clerks  of  the  judges  of  appeal  are  only  to  receive  £2o0 
each  a  year.  Mr.  Christian  also  complains  that  the 
duties  of  the  Court  of  Appeal — formerly,  as  he  confesses, 
light — will,  in  future,  be  onerous,  and,  as  he  says, 
monotonous ;  and,  therefore,  he  assumes  that  the  first- 
rate  lawyers  will  prefer  puisne  judgships,  and  leave  the 
Court  of  Appeal  to  be  manned  by  second  or  third-rate 
men.  He  seems  to  take  for  granted  that  the  Appellate 
judges  cannot  be  paid  higher  salaries  than  the  pmme 
judges,  because  it  has  been  so  enacted  in  England,  but 
as  these  salaries  are  absolutely  much  higher  than  the 
Irish  ones,  we  cannot  admit  the  force  of  the  reasoning. 
It  will  be  admitted  that  if  the  duties  of  the  two  courts 
are  equally  onerous,  then  the  judges  of  the  Court  of 
Appeal  ought  to  receive  a  higher  rate  of  remuneration, 
as  their  duties  are  more  important.  But  in  reference 
to  the  labour  to  be  cast  upon  the  Court  of  Appeal  bv 
the  Bill,  we  think  that  the  Lord  Justice  has  overlooked 
the  provisions  of  that  clause  which  requires  the  chiefs 
of  the  Common  Law  Courts  to  be  present  and  assist 
in  appellate  cases  which  now  come  before  the  Court  of 
Exchequer  Chamber;  and,  therefore,  Mr.  Christian  is 
not  correct  in  assuming  that  the  whole  work  of  the  new 
Court  of  Appeal  must  be  done  by  the  Lord  Chancellor 
and  the  two  Lords  Justices  of  Appeal. 

The  next  objection  of  his  Lordship  to  the  measure 
is  founded  upon  the  fact  that  the  Lord  Chancellor  is 
to  remain — as  he  has  always  been  in  England,  and  in 
Ireland  since  the  English  connexion — a  mixed  legal 
and  political  functionary.  There  is  much  to  be  said  on 
the  subject  in  favour  of  abolishing  the  political  duties 
of  the  office,  and  retaining  merely  the  legal  function ; 
but  we  imagine  this  should,  for  some  time,  be  left  to 
debating  clubs,  or  abstract  resolutions,  as  the  present 
Government  is  not  likely  to  alter  the  laws  of  the  con- 
stitution in  favour  of  new  theories,  however  well  stated. 

The  following  is  the  letter  above  referred  to,  and 
addressed  to  the  editor  of  The  Times: — 

Sir, — Remembering  that  Usb  year  yon  opened  ynar 
columns  liberally  to  correapondence  upon  the  £iigli<h  Juili- 
cature  Bill  whilu  it  wiu  pas-ing  thruagh  FarliHiueiit,  and 
again,  quite  recently,  upon  the  expected  new  airaugetneuts 
of  the  Imperial  Court  of  Appeal,  I  venture  to  sulioit  a 
similnr  favour  for  the  now  pending  lri«b  measure.  I  limit 
the  request  to  that  portion  of  the  Bill  by  which  it  u  pro- 
posed to  re-constitute  the  jurisdiction  of  intermediate 
appml  in  IreUnd,  btcante  it  is  to  that  that  I  stand  in  a 
relation  wbiob,  I  trnst,  you  will  recognize  as  giving  me 
some  claim  to  be  heard  in  the  intrrents  of  the  Iriab  public. 

It  w  proponed  by  this  Bill  to  unite  with  the  juriodictiuns 
at  present  residing  in  the  Court  of  Appeal  in  Chancery 
those  of  the  Exchequer  Chamber,  the  Courts  for  Land 
Cases  Reserved,  for  Registering  Appeals,  and  for  Crown 
Caies  Reserved,  and  to  concentrate  them  all  upon  one  new 
Court.  And,  lent  anything  might  be  left  uncovered  by  'hese 
transfrrs,  it  is  provided  by  the  23rd  clause  that  tliiH  Court 
shall  hear  appeals  from  any  judgment  or  order  of  the  High 


Court  of  Jualice  or  of  any  Judge:*  or  Judt;e  thereof.  Thi« 
will  cover,  inler  alia,  the  whole  criminal  jurisdiction  of  the 
Queen's  Bench  division. 

The  Court  by  which,  practically  and  normally,  this  vast 
jurisdiction  is  to  be  exerciacd,  will  consist  of  three  Judges — 
the  Lord  Chancellor  and  two  Lords  Justices  of  Appeal 
The  three  Common  Law  Chiefs  are  to  be  nominally  tx-oficio 
mem  berg,  but  they  will  be  fully  occupied  elsewhere,  and,  it 
may  be  confidently  reckoned,  will  rarely,  if  ever,  give  their 
attendance,  save  in  the  one  in^tanDe  in  which  they  are  made 
indiHpeusable — viz ,  the  sittings  for  Crown  Cases  Reserved. 
The  oontinuoUH  and  working  tribunal  will  be  the  three 
Judges  first  mentioned.  In  the  English  Appeal  Court  there 
are  nine  ordinary  Jidges— t.e.,  three  full  qaorains,  which 
may  sit  separately  ana  contemporaneously.  In  the  Irish 
Court  there  are  to  be  only  two  ordinary  Judges,  the  Chan- 
cellor being  the  one  who  will  in  practice  complete  the  one 
and  only  Irish  acting  quorum. 

That  these  two  ordmary  Judgeships  of  Appeal  should 
hold  some  points  of  vantage  relatively  to  the  primary 
Judgeships  which  would  insure  their  being  at  all  times 
preferred  by  tho  tliU  and  flower  of  the  legal  profession,  is 
too  obvioui  to  need  dilating  upon.  Neither  need  it  be 
more  than  stated  that,  as  a  rule,  Courts  of  Appeal  ought  to 
be  recruited  from  the  Bench  rather  than  the  Bar.  The 
choice  should  fall  on  men  whose  jndicial  quality  has  been 
already  tested ;  for  we  know  how  deceptive  success  in 
advocacy  may  prove  as  an  index  to  the  possession  of  the 
judicial  faculty. 

Now,  unhappily,  so  it  is,  that  things  are  arranged  in  the 
Judicature  Bill  in  snoli  a  way  as  to  maka  it  certain  that  Uie 
Lord  Justiceships  will  be  refused  by  the  men  of  the  first 
order,  and  will  f»ll  inevitably  into  the  bands  ot  those  of  me 
second  or  third.  All  the  advantages  which  hitherto  g>re 
preference  to  the  existing  Lord  Justicesliip  are  to  be  dune 
aWSy  with,  or  rather,  indeed,  transi'erred  to  the  Judgeships 
of  the  first  inhtauof. 

As  matters  have  stood  down  to  the  present  time,  the 
Lord  Justice  has  had  an  advantage  in  salary  over  the 
puisne  Judges  and  GtUMna  of  some  £312.  But  a  fiu:  more 
attractive  vantage  ground  lay  in  the  plan  and  arrangement 
of  his  work.  Though  onerous  and  engrossing  while  it 
lasted,  it  was  concentrated  within  foreknown  and  com- 
paratively short  perii>dK,  while  the  intervals  of  leinure  were 
coiraspoiidiniily  lengthened  and  unbroken.  Both  these 
points  of  preference  the  Bill  destroys.  On  the  one  hand,  it 
raises  the  salaries  of  tli6  Puisnes  to  the  same  level  as  those 
of  the  Lords  Justices,  and,  on  the  other,  it  transfers  fmxa 
the  former  to  the  latter  the  moat  onerous  part  of  their 
labour — the  whole  work  of  the  Exchequer  Chamber,  of 
Lan<l  Caaes  Reserved,  of  Clown  Cases  lieaerved,  and  of 
Registry  Appeals 

Nor  ii<  this  alL  Under  the  78th  Clause  the  Appeal 
Judge  will  have  a  Secretary  at  £250  a  year.  The  puisne 
Judge  will  have  one  at  £450  a  year,  being  an  addition  of 
about  £90  to  the  salaries  of  their  present  Hegiatrars. 

What  makes  this  shortsighted  trani-fer  of  advantages  the 
more  singular  in  that  it  has  been  made  in  the  face  of  the 
known  impossibility  of  redressing  the  b^klance  by  an  addi- 
tion to  the  salaries  of  the  Judges  of  Appeal,  fur  that  is 
already  rrs  adjudicata.  It  was  decided  in  the  House  of 
(JommonH  last  Session,  after  full  discussion,  that  the  salaries 
of  the  new  English  Appeal  Judges  should  not  be  made 
higher  than  tho»e  of  the  Judges  of  the  First  Inslaocs. 
And  as  the  initYim,  nvUa  vatiyia  retrorium  seems  o  be  now 
relentless  in  the  legivlition  as  the  politics  of  England,  tbst 
point  must  be  regarded  as  closed. 

It  may  be  said  the  having  to  go  Circuit  is  a  disadvantage 
on  the  side  of  the  puisne  Judges.  Mont  of  them  like  it, 
and  the  expense  is  in  Ireland  trifling.  There  is  nothing  of 
the  parade  and  display  of  English  Assizes — no  entertaining 
of  Grand  Juries  and  County  Magistrates.  The  Judges' 
lodgings  are  paid  by  the  Treasury,  and,  since  the  railways 
supeneded  posting,  the  expense  of  a  cirocut  need  rarely  be 
more  than  some  £50  or  £60. 

In  short,  the  puisne  Judgeships  of  Ireland  will  henceforth, 
even  more  than  heretofore,  be  among  the  moat  enviable  of 
l^al  offices. 

The  moral  of  all  this  is  patent.  The  office  of  Judge- 
Ordinary  of  the  new  Court  of  Intel  mediate  Appeal  will  be 
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the  least  desirable  in  the  nuperior  Judicature.  Ita  work 
will  be,  beyond  that  of  all  othem,  KboriouK,  continuou-', 
monotoDoug,  and  of  the  kind  of  which  the  moat  wenring 
part  will  be  that  which  must  be  got  through  at  home.  No 
oodge  of  a  primary  Court  can  be  iiersuaded  ti  exchange  for 
it.  It  is  notoriuuR  that  the  most  authoritative  namex  are 
■ov,  and  in  Ireland  have  almost  always  been,  among  the 
poianea  of  the  Common  Law  Uourta.  There,  at  this  moment, 
are  all  the  men  whom  common  acclaim  would  desii^nate  aa 
the  fittest  for  appellate  duties.  But  it  is  already  known  as 
a  fact  that  they  would,  every  one  of  them,  refuae  the  new 
Lord  JasUaealiip.  How  ooaM  it  be  otherwise  t  Uow 
oould  they  be  expected  to  aooept  the  most  irksome  and 
vearying  of  labour  for  themselves,  to  call  upon  their  regis- 
trars to  sacrifice  nearly  half  of  their  salaries,  and  all 
withoat  the  smallest  compensation  if  equivalent  beyond  the 
saving  of  the  £100  or  £120  a  year  spent  on  circuit,  which 
mamy  of  them  consider  to  be  more  than  amply  repaid  by  the 
change  and  stir  of  the  cirouit  life;  And  ao  it  will  be  always. 
Even  the  leading  barristers  who  ahall  be  eminent  enough  to 
have  a  choice  will  stand  out  for  a  primary  Judgeship  ;  and 
the  inevitable  out-come  will  be  a  Court  of  Appeal  with  the 
reputation  fastened  upon  it  of  being  composed  of  Judges, 
the  miyoiity  of  whom,  at  least,  will  be  the  known  and 
acknowledged  inferiors  of  those  who  will  ait  in  nearly  every 
tribunal,  whose  decisions  they  will  have  to  review. 

Is  there,  then,  no  remedy  or  palliative  t  No  one  will 
gradge  to  the  puisne  Judges  the  increase  of  their  salaries. 
To  raiae  those  of  the  Appeal  Judges  in,  as  already  explained, 
BOW  impossible.  Thu'S  the  two  ordinary  Judgeships  of 
Appeal  are  consigned  to  hopeless  inferiority,  and  the  last 
and  sole  hope  uf  averting  ignominious  failure  rests  upon  the 
third  Judge,  the  Lord  Chancellor. 

Here,  at  least,  we  have  an  office  whioh,  in  point  of 
attractiveness,  leaves  nothing  to  be  demrod.  Among  the 
legal  posts  of  the  Empire  there  is  not  one  other  so  dispro- 
portionately endowed.  His  salary  (£8,000  a  year)  exceeds 
bj  £2,000  the  judicial  saUry  of  the  Lord  ChanopUor  of 
Great  Britain.  It  has  a  patronage  in  the  way  of  personal 
aOaekSt,  chief  dorks,  &c.,  to  the  amount  of  about  £4,S00  a 
year,  with  retiring  sahiry  and  other  allowances  on  a  ootres- 
ponding  scale.  Tlis  office,  we  may  l«  very  sore,  will  be 
coveted  and  competed  for  by  the  beat  of  our  Bench  and  Bar. 

They  will  covet  and  compete  for  it,  but  will  they  get  itf 
Ala*,  it  is  here  tliat  we  encounter  the  moat  fatal  Hhortcomiiig 
and  disfiguring  blut  in  the  whole  scheme  embodied  in  Lord 
Caima's  two  Bills.  The  Chancellorship  of  Inland  is  t<> 
remain  a  political  ufficr. 

I  doubt  if  many  Englishmen  quite  realise  what  that 
means.  YtA  it  is  not  so  very  long  cince  its  import  was 
brought  ont  with  a  neatness  an<l  precision  than  which 
nothing  cnuld  be  more  complete.  It  means  simply  an  oiHca 
in  appointing  to  which  all  other  conaiderationa  whatsoever 
will  he  onhesitatiiigly  subordinated  to  political  expediency. 

Hitherto  the  judicial  functions  of  the  ChancelUim  have 
been  confined  to  Equity,  the  affairs  of  which  can  niiely  or 
never  trench  upon  the  domain  of  politics.  But  now  there 
is  to  be  a  change.  The  Irish  Chancellors  of  the  future  will 
not  only  be  among  the  daily  dispenaers  of  Common  Law  and 
Criminal  Law,  but  tliey  will  also  be  the  administrators  in  the 
last  resort — thcmselveii  unappealable,  and  oncheckeil  save 
by  the  presence  of  a  couple  of  second-rate  and  discredited 
men — of  the  special  -Irish  Land  Laws  and  the  laws  for  the 
Brgistration  of  Parliamentary  Voters. 

Sir,  I  iuvoke  thejndgmentof  the  instructed  and  masterly 
essayists  whose  writingn  on  kindred  subjects,  whether  in  the 
shape  of  letters  or  of  leading  articlea,  have  adorned  your 
pages  and  given  to  English  public  opinion  ita  toue,  whether 
it  is  right,  or  constitutional,  or  even  decent,  that  a  Judge 
diaifiwt  with  snch  fimctions  as  those,  and,  of  all  places  upon 
sarth,  in  Ireland,  ahoald  be  a  mere  party  hack,  chosen,  as 
miirbt  be,  as  a  means  of  appeasing  some  menacing  faction, 
and  at  best  holding  office  at  the  good  will  and  pleasure  of 
the  Miaister  of  the  day  1  la  he  certain  to  be  always  such  a 
one  as  in  the  Appeal  Court  shall  be  capable  of  redressing 
the  inferiority  which  this  Bill  has  stamped,  for  all  time,  upon 
his  ootleagnest  This  Court  of  Intermediate  Appeal  will  be 
practically,  for  the  bulk  of  the  Irish  buainesa,  a  Court  of 
niial  AppeaL  We  were  told  lately  by  a  great  authority 
that  the  high  tribunal  is  to  "steady  and  settle  the  law. 


How  can  that  hi  if  the  chief  and  only  redeeming  member 
of  it  ahall  himself  be  unsteady  and  unsettlod — shifting  and 
changing  with  every  change  of  Ministers!  To-day  we  may 
have  a  good  President,  a  little  after  an  indifferent  one,  ana 
again,  a  little  after,  one  so  bad  as  none  but  thoae  who  have 
heen  behind  the  scenes,  and  seen  things  at  their  seamy  aide, 
can  form  the  faintest  conception  of. 

Let  the  Iriah  Chancellnrahip  retain  all  ita  great  endow- 
ments. Henceforth,  at  least,  the  holder  can,  if  be  will,  give 
something  like  equivalent  work  for  it.  Bat  let  not  this 
precious  opportunity  be  let  alip  of  fitting  it  for  ita  new  duties 
by  making  it  non-political  and  permanent,  no  longer  held  at 
the  beck  and  pleasure  of  a  tlinister,  but,  like  all  other 
superior  Judgeships,  at  the  united  will  and  pleasure  of  the 
three  branches  of  the  Legislature. 

By  a  rare  chance  it  so  happens  that  the  recipient  of  the 
first  life  tenure  would  be  one  whose  appointment  would  be 
universally  approved,  and  whose  efficiency  might  be  reckoned 
upon,  so  far,  at  least,  as  that  can  be  aafely  predicted  of  any 
one  who  has  not  already  been  judicially  tested. 

I  am  grieved.  Sir,  at  the  length  of  thia  treapaas  upon 
your  space.  I  did  not  think  of  it  until  after  I  had  add  reeled 
these  some  repreaentatiuna,  without  avail,  to  a  responsible 
official  quarter.  I  have  concluded  that  I  ought  not  to 
remain  ailent.  But  I  have  no  means  of  making'  myself 
heard  in  Parliament.  I  cannot  appeal  to  public  opinion  in 
Ireland,  for  no  such  thing  exists  there.  What  other  opening, 
then,  is  left  for  one  who  is  himaelf  a  responsible  public 
servant  through  which  to  try  to  arouae  the  public  mind  to 
a  aubject  which  he  deema  to  be  of  deep  public  moment  in 
the  department  to  which  he  belongs — what  other,  I  say, 
than  the  upper  section  of  the  "English  Press  ?  I  am  no 
mere  amateur  critic — 16  years  upon  the  Irish  bench — 
divided  nearly  equally  between  Common  Law  and  Chan- 
cery— ^I  have  accomplished.  And,  speaking  out  of  that 
experience,  and  without  a  shade  of  personal  interest  in 
things  which  now,  for  me,  are  merging  near  upon  their 
close,  I  do  not  hesitate  to  proclaim  it  as  my  deliberate 
conviction  that  the  constitution  which  this  Bill  propoaex  to 
give  to  the  new  Court  of  First  Appeal  is  one  of  failure 
pre-organized — no  better  than  that. 

We  have  heard  something  lately  about  the  benefits  of  a 
strong  majority,  and  how  Grovemments  that  are  blessed 
with  it  con  dare  to  frame  their  law  reforms  on  more  heroic 
lines.  But  it  will  be  cunsolatory  to  many  at  this  Kide  of 
the  Channel  to  find  that,  after  all,  the  traditions  of  the 
good  old  Iriah  school  as  to  the  true  uses  of  ooeasions  of  \egaX 
change  have  not  fallen  wholly  obsolete. 

Your  obedieiit  Servant, 

DubUn,  May  H.  J.  CHRISTIAN. 


In  noticing  the  above  letter,  the  Tima  says : — "The  Lord 
Jnvtice  is  by  no  means  satisfied  ;  indeed  he  strongly  con- 
demns the  clauBt-a  proviiling  for  the  Court  of  Intennediitte 
AppeaL  He  observes  that  the  Judges  of  Appeal  will  be 
biudened  with  heavier  work  and  greater  reaponaibility 
than  the  Judges  of  the  Court  of  Firat  Instance,  and  will 
receive  no  greater  emolument  and  no  greater  honour,  and 
he  is  apprehensive  that  the  best  men  will  prefer  the  inferior 
judicial  dignity  and  leave  the  settlement  of  the  law  to 
minds  of  tiie  aeornd  class.  He  is  also  much  moved,  not 
now  for  the  first  time,  at  the  abuse  of  the  Irish  Chaucellur- 
ahlp  as  a  political  office,  and  strongly  urges  that  advantage 
should  be  taken  of  the  opportunity  to  make  the  Chancellor 
a  purely  jmlicial  functionary.  Taking  the  &ct8  as  h<9  states 
them,  we  are  satisfied  that  a  leader  of  the  Irish  Bar  would 
generally  prefer  to  be  a  Lord  Justice  to  being  a  Puisne 
Judge,  and  if  be  did  not,  he  would  be  the  kind  of  person 
who  ought  not  to  be  appointed  a  Judge  of  Appeal.  The 
emolument  being  the  same,  authority  and  power  more  than 
overbalance  a  small  possible  addition  of  work.  The  re- 
settlement of  the  Lord  Chancellor's  duties  is  a  matter  of 
more  importance,  and  there  is  no  reason  why  it  should  not 
be  undertaken  ;  but  even  if  thia  were  delayed,  we  ahould 
not  be  worae  off  than  we  are  already.  On  the  whole  the 
letter  of  Lord  Justice  Christian,  rightly  understood,  is  a 
testimony  in  favour  of  the  Bill  of  Lord  Cairns." 

With  reference  to  the  new  Court  of  Final  Appeal  in 
I^ndon  for  the  United  Kingdom  and  Ireland,  our  English 
oontemponuy  says :— "It  would  lose  ita  semblance  of  a  con- 
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nexion  with  Parliament,  and  would  form  an  integral  part 
of  the  Judicature  of  the  Kingdom  ;  but  the  First  Uivisinn 
of  the  Imperial  Court  of  Appeal,  which  is  this  new  Court, 
would  be  compoeed  of  nearly  the  same  men  as  now  ait  in 
the  Court  of  the  Hoase  of  Lords.  That  such  would  be  the 
case  is  tolerably  evident  from  this  broad  consideration,  that 
we  cannot  go  beyond  the  very  best  lawyers  of  our  time,  and 
the  very  best  of  each  generation  will  be  necessarily  drafted 
to  the  Court  of  highest  honour,  dignity,  and  emolument  in 
the  kingdom.  The  Lord  Chancellor  is,  ex  oficio,  a  member 
of  it,  and  ez-Lord  Chancellors  will  always  be  appointed  to 
it.  In  short,  the  differences  between  the  new  Court  and  the 
existing  Court  will  be  twofold — first,  that  no  great  lawyer 
will  be  excluded  from  the  former  through  his  inability  or 
unwillingness  to  bear  the  burden  of  a  peerage ;  and, 
secondly,  that  it  will  always  contain  one  or  more  member* 
who  have  served  on  the  Scotch  or  Irish  Bench.  We  do  not 
pretend  to  be  in  the  secrets  of  the  Government,  but  the  dis- 
tinguished abilities  of  the  judicial  chiefs  of  Scotland  and 
Ireland  are  not  unknown  in  London.  Lord  Cairns,  sup- 
ported by  Lord  Selbome,  has  veiy  wisely  resolved  not  to 
make  the  presence  of  a  certain  proportion  of  Scotch  or  Irish 
trained  Judges  a  necessary  element  in  the  First  Diviaion  of 
the  Imperial  Court  of  Appeal,  but  to  make  the  best  men 
eligible  wherever  they  may  have  served  before. 

"The  remonstrance  of  Lord  Juxtice  Christian  may  be 
admitted  to  be  just,  but  the  flawx  he  has  detected  can  be 
easily  amended.  There  is  no  ini-uperable  difficulty  in 
iai.~mg  the  salaries  of  the  Judges  of  Appeal  above  those  of 
the  primary  Judges  if  the  arguments  in  favour  of  this  course 
are  sufficient,  and  the  reduction  of  the  office  of  Lord  Chan- 
cellor from  being  a  mixed  political  and  legal  to  a  purely 
legal  poHt  is  clearly  desirable.  We  are  afraid  the  change 
would  not  prevent  Judges  from  being  appointed  forpolitioU 
reasons,  but  this  is  an  evil  most  likely  to  be  cured  by  the 
reduction  in  the  number  of  the  Irish  Judges,  so  that  they 
fhnll  not  be  out  of  proportion  to  the  work  done.  This  last 
amendment  in  a  point  upon  which  the  Government  cannot 
with  any  self  respect  modify  its  conclusions,  however 
nnBatisfaotory  they  may  seem  to  the  members  of  the 
Irish  Bar.  The  craftsmen  of  all  countries  btfore  and  since 
the  days  of  those  of  Ephesus  are  apt  to  look  with  disfavour 
upon  those  who  disturb  them  in  tlieii  occupations,  but  the 
world  cannot  be  stopped  on  account  of  their  complaints. 
The  reconstruction  of  the  judicial  machinery  of  Ireland  is  a 
work  which  has  too  long  been  delayi  d,  and,  nnw  that  it  has 
been  taken  in  hand  with  an  honest  n  sulution  to  perform  it, 
all  good  Irishmen  ebould  hasten  to  co-operate  in  bringing  it 
to  a  satisfactory  conclusion." 


THE  COURf  OF  JUDICATURE  (IRELAND)  BILL. 

In  the  House  of  Lords,  on  Tuesday  last.  Lord  Redesdale, 
on  the  motion  for  the  Second  Reading  of  the  Court  of 
Judicature  (Ireland)  Bill,  said  he  wniUd  recommend  the 
House  to  revert  to  the  old  practice,  and,  after  determining 
what  Peers  were  fit  persons  to  bear  appeals,  constitute  them 
as  a  body  for  deciding  upon  such  cae<  s,  with  the  addition,  if 
necessary,  of  certain  judicial  persons  sitting  ex  officio.  By 
this  plan  the  final  appeal  might  be  retained  in  the  House  of 
Lords  ;  and  that  result  he  should  consider  an  advantage, 
for  no  one  oonld  tell  whether  a  new  Court  of  Appeal  would 
be  received  by  the  country  with  the  same  favour. 

Lord  Belmore  observed  that  the  1)  ish  Bar  were  in  favour 
of  the  final  appeal  being  heard  in  the  House  of  Lords,  and 
he  expressed  some  doubt  as  to  the  expediency  of  the 
reduction  of  the  number  of  the  Comiiion  Law  Judges. 

Lord  O'Hagan  would  not  upon  the  present  occasion  enter 
on  the  details  of  the  measure,  but  he  observed  that,  as  far 
as  Ireland  was  concerned,  the  feeling  was  strong  in  favour 
of  the  maintenance  of  the  House  of  Lords  as  the  Final 
Court  of  Appeal. 

The  Lord  Chancellor  stated  that,  as  a  public  representation 
had  been  made  of  the  supposed  opinions  of  the  Scotch 
Judges,  he  desired  to  say  that  he  had  received  certain 
resolutions  agreed  to  by  them,  and  he  inferred  from  those 
resolutions  tihat  they  would  not  wish  Scotch  Appeals  to 
come  to  the  House  of  Lords  if  the  English  Appei^  did  not 
likewise  go  there.     Such  he  believed  to  be  also  the  opinion 


of  the  Irish  Bench.  With  regard  to  the  reduction  of  the 
number  of  the  Irish  Judges,  he  pointed  out  that  hy  the 
provisions  of  the  Bill  the  duties  of  the  Iridi  Judges  would 
in  some  respects  be  lightened. 

Lord  Selbome  said  he  should  deeply  deplore  any  attempt 
to  undo  the  work  of  last  year  with  regard  to  the  Court  of 
Final  Appeal 

The  Bill  was  read  a  second  time. 


THE  JUDICATURE  (IRELAND)  BILU 

(Continued  from  page  ML) 

SCHEDULE. 

Rous  or  Pbooedubs. 

Form  of  A  ction. 

1.  All  actions  which  have  hitherto  been  commenced  by 

writ  of  summons  and  plaint  in  the   Superior  Courts  of 

Common  Law  in  Ireland,  and  all  suits  which  have  hitherto 

been  commenced  by  bill  or  information  in  the  High  Court 

of  Chancery,  or  by  a  cause  in  rem  or  in  personam  in  the 

High  Court  of  Admiralty,  or  by  citation  or  otherwine  in  the 

Court  of  Probate  or  Court  for  Matrimonial  Cause))  and 

Matters,  shall  be  instituted  in  the  High  Court  of  Justice  by 

a  proceeding  to  be  called  an  action. 

All  other  proceedings  in  and  applications  to  the  High 
Court  may,  subject  to  Rules  of  Court,  be  taken  and  made 
in  the  same  manner  as  they  would  hn  ve  been  taken  and  maile 
in  any  Court  in  which  any  proceeding  or  application  of  the 
like  kind  could  have  been  taken  or  nutde  if  this  Act  bad  not 


Writ  of  Summons. 

2.  Every  action  in  the  High  Court  shall  be  oommenoed 
by  a  writ  of  summons,  which  shall  be  endorsed  with  a 
statement  of  the  nature  of  the  claim  madr,  or  of  the  relief  or 
remedy  required  in  the  action,  and  which  shall  speciiy  the 
Diviiiiun  of  the  High  Court  to  which  it  i«  intended  that  the 
action  abuuld  be  assigned. 

3  Foi-ms  of  writs  and  of  endorsements  thereon,  applicable 
to  the  i<eveTal  ordinary  causex  of  action,  shall  be  prescribed 
by  Rules  of  Court,  and  any  costs  incurred  by  the  use  of  any 
more  prolix  or  other  forms  shall  be  borne  by  the  party 
using  the  same,  unless  the  Court  shall  oti'erwise  direct 

4.  No  service  of  writ  shall  be  required  when  the  defen- 
dant, by  his  solicitor,  agrees  to  accept  Kcrvice,  and  enters  an 
appearance. 

6.  When  service  is  requirt  d  the  writ  shall,  wherever  it  is 
practicable,  be  served  m  the  manner  in  which  personal 
service  is  now  made,  but  if  it  be  made  to  appear  to  the 
Ctiurt  or  til  a  Judge  that  the  pluptiff  ifl  from  any  cause 
unable  to  effect  prompt  penonal  service,  the  Court  or  Judge 
may  make  such  order  fur  subxtituted  or  other  service,  or  lor 
the  substitution  of  notice  for  s>rvtce,  as  may  seem  just 

6.  Whenever  it  appears  fit  to  the  Com  tor  to  a  Judge  in  a 
case  in  which  the  cause  of  action  has  arisen  within  the  jursdie- 
tion,  or  is  pro|H:rly  cognieible  against  a  drfendant  within  the 
juriiidiction,  that  any  person  out  of  the  jurisdiction  of  the 
Court  should  be  nerved  with  tl  e  writ  or  other  proci-ss  of  the 
Court,  the  Court  or  Judge  may  order  such  service,  or  sach 
notice  in  lieu  of  service,  to  be  made  or  given  in  such  manner 
and  on  such  terms  as  may  seem  just. 

7.  In  all  actions  where  the  plaintiff  seeks  merely  to 
recover  a  debt  or  liquidattd  demand  in  money,  payable  by 
the  defendant,  with  or  without  interest,  arixing  upon  a 
contract,  express  or  implied,  as,  for  instance,  on  a  bill  of 
exchange,  promissory  note,  cheque,  or  other  simple  contract 
debt,  or  on  a  bond  of  contract  under  seal  for  [layment  of  a 
liquidated  amount  of  money,  or  on  a  statute  where  the  sum 
sought  to  be  recovered  is  a  fixed  sum  of  money  or  in  the 
nature  of  a  debt,  or  on  a  guaranty,  whether  under  seal  or 
not,  where  the  <jaim  against  the  principal  is  in  respect  of 
such  debt  or  liquidated  demand,  bill,  cheque,  or  note,  or  ou 
a  trust,  the  writ  of  summons  may  be  specially  endorsed 
with  the  particulars  of  the  amount  songht  to  l>e  recovered, 
after  giving  credit  for  any  payment  ur  set-offi 

In  case  of  non-appearance  by  the  defendant  where  the 
writ  of  summons  is  so  specially  enduned,  the  plaintiff  may 
sign  a  final  judgment  for  any  sum  not  exceeding  the  sum 
endorsed  on  the  writ,  together  with  interest  at  the  rate 
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specified,  if  any,  to  the  ilate  of  thr  juilgiueiit,  and  a  sum  fi*r 
custa,  bntit  shall  be  lawful  for  the  Cnurt  or  a  Judge  to  i^t 
a>iide  or  Tiury  Buch  judgment  upon  such  terms  as  may  seem 
joat. 

Where  the  dufendaut  appears  on  a  writ  of  summons  so 
especially  eHJora«>l,  the  plnintiff  may,  on  affidavit  vi-rirying 
the  cause  of  action,  and  swearing  that  in  liis.beli«f  there  is 
do  dt fence  to  tlie  autinn,  call  ou  the  defendant  to  ahow 
caase  before  the  Court  or  a  Judge  why  the  plainiiff  should 
not  be  at  liberty  to  sign  final  judgment  for  the  amount  so 
endorsed,  ti>gether  with  interest,  if  any,  and  costs  ;  and  the 
Conrt  or  Judge  may,  unleMS  the  defendant,  by  affidavit  or 
otherwise,  satisfy  the  Cotirt  or  Judge  that  he  has  a  good 
defence  to  the  action  on  the  merits,  nr  disclos-  socli  fivctH  as 
the  Court  or  Jurlge  may  think  sufficient  to  entitle  him  to  be 
permitted  to  defend  the  action,  make  an  order  empowering 
the  plaintiff  to  sign  judgment  accordingly.  Permission  to 
defend  the  action  may  be  granted  to  the  defendant  on  such 
terms  and  conditions,  if  any,  as  the  Judge  or  Court  may 
think  just. 

8  In  all  oases  of  ordinary  account,  as,  for  instance,  in  the 
caae  of  a  partnership  or  executorship  or  ordinary  trust 
account,  where  the  plainti£^  in  the  first  instance,  desires  to 
have  an  account  taken,  the  writ  of  summons  shall  be  en- 
dorsed with  a  claim  that  such  account  be  taken. 

in  default  of  appearance  on  such  summons,  and  after 
appearance  unless  tile  defendant,  by  affidavit  or  otherwise, 
satisfy  the  Court  or  a  Judge  that  there  is  some  preliminary 
lluestion  to  be  tried,  an  order  for  the  account  claimed,  with 
ail  directions  now  usual  in  the  Court  of  Chancery  in  similar 
,  shall  be  forthwith  made. 


Fartia. 

6.  No  action  shall  be  defeated  by  reason  of  the  mis-joinder 
of  parties,  and  the  Court  may  in  every  action  deal  with  the 
matter  in  controversy  so  far  as  regards  the  rights  and 
interests  of  the  parties  actually  before  it.  The  Court  or  a 
Judge  may,  at  any  stage  of  the  proceedings,  either  upon  or 
without  the  application  of  either  party,  in  the  manner 
prescribed  by  Kules  of  Court,  and  on  such  terms  as  may 
appear  to  the  Court  or  a  Judge  to  be  just,  order  that  the  name 
or  names  of  any  pari^  or  partiex,  whether  as  plaintiffs  or  as 
defendants,  improperly  joined  be  struck  out^  and  that  the 
name  or  names  of  any  party  or  parties,  whether  plaintiffs  or 
defendants,  who  ought  to  have  b*  en  joint-d  or  wh<ise 
presence  before  the  Court  may  be  necessary  in  order  to 
enable  the  Court  eff  ot'<aUy  and  completely  to  adjudicate 
opon  and  settle  all  the  questions  involved  in  the  action,  be 
added.  No  perMm  shall  be  adiied  as  a  plaintiff  suing  without 
It  next  friend,  or  as  tbe  next  frieail  of  a  plaintiff  under  any 
disabi  ity ,  without  his  own  consent  thereto.  All  pai  ties 
»hi>se  names  are  so  added  as  defendanu  shall  be  served 
witb  a  summons  or  notice  in  such  manner  as  may  be 
prescribed  by  Uules  of  Coart  or  by  any  sp<  cial  onlar,  and 
the  proceedings  as  against  them  shall  be  deemed  to  have 
bignn  only  on  the  service  of  such  summons  or  notice. 

iO.  Where  there  aie  numeroas  parties  having  the  same 
interest  in  one  action,  one  or  more  of  such  parti&'H  may  sue 
or  be  sued,  or  may  be  authorised  by  the  Court  to  def<-nd  in 
such  acticHi,  on  behalf  or  for  the  benefit  of  all  parlies  so 
interested. 

11.  Any  two  or  more  persons  claiming  or  being  liable  as 
oo-partaers  may  sue  or  be  sued  in  the  name  of  their  respec- 
tive firms,  if  any,  and  any  party  to  an  action  may  in  such 
caae  apply  by  summons  to  a  Judge  in  Chambers  for  a  state- 
ment of  the  names  of  the  persons  who  nre  co-partners  in  any 
Bocb  firm,  to  be  fumisheil  in  such  manner,  and  verified  ou 
oath  or  otberwis*-,  as  the  Judge  may  direct. 

1^.  Where  a  defendant  is  or  claims  to  be  entitled  to 
contribution  or  indemnity,  or  any  other  remedy  or  relief  over 
agauwt  any  other  person,  or  where  Irom  any  other  oauae  it 
appears  to  the  Court  or  a  Judge  that  a  question  in  the  action 
should  be  determined  not  only  as  between  the  plaintiff  and 
dufendant,  but  as  between  the  plaintiff,  defendant,  and  any 
other  person,  or  between  any  or  either  of  them,  the  Court  or  a 
Judge  may  on  notice  being  given  to  sucb  last-mentioned 
penoD,  in  sucb  manner  and  form  as  may  ba  prescribed  by 
Kales  of  Conri^  make  such  order  as  may  be  proper  for  having 
the  qnestion  so  determined. 

13.  Where  in  any  action,  whether  founded  upon  contract 


or  otherwise,  the  plaintiff  is  in  doubt  as  to  the  person  from 
whom  he  is  entitled  to  redress,  he  may,  in  such  manner  as 
may  be  prescribed  by  Rules  of  Court  or  by  any  special  order, 
join  two  or  more  defendants,  to  the  intent  ^t  in  such 
action  the  question  as  to  which,  if  any,  of  the  defendants  is 
liable,  and  to  what  extent,  may  be  determined  as  between 
all  parties  to  the  action. 

14.  Trustees,  executors,  and  administrators  may  sue  and 
be  sued  on  behalf  of  or  as  representing  the  property  or  estate 
of  which  they  are  trustees  or  representatives,  without  joining 
any  of  the  parties  beneficially  interested  in  the  trust  or 
estate,  and  ^aJLl  be  considered  as  representing  such  parties 
in  the  action  ;  but  the  Court  or  a  Judge  may,  at  any  sta^ 
of  the  proceedings,  order  any  of  such  parties  to  be  made 
parties  to  the  action,  either  in  addition  to  or  in  lieu  of  the 
previously  existing  parties  thereto. 

15.  Married  women  and  infants  may  respectively  sue  as 
plaintiffs  by  their  next  friends,  in  the  manner  practised  in 
the  Conrt  of  Chancery  before  the  passing  of  this  Act ;  and 
infants  may,  in  like  manner,  defend  any  action  by  their 
guardians  appointed  for  that  purpose.  Married  women  may 
also,  by  the  leave  of  the  Court  or  a  Judge,  sue  or  defend 
without  their  husbands  and  vrithout  a  next  friend,  on  giving 
such  security  (if  any)  for  costs  aa  the  Court  or  a  Judge  may 
require. 

16.  The  plaintiff  may,  at  bis  option,  join  as  parties  to  the 
same  action  all  or  any  of  the  persona  severally,  or  jointly 
and  severally,  liable  on  any  one  contract,  including  parties 
to  bills  of  exchange  and  promissory  notes. 

17.  An  action  shall  not  become  abated  by  reason  of  the 
marriage,  death,  or  bankruptcy  of  any  of  the  parties,  if  the 
cause  of  action  survive  or  continue,  and  shall  not  become 
defective  by  the  asi>ignment,  creation,  or  devolution  of  any 
estate  or  title  pendente  lite. 

In  case  of  the  marriage,  death,  or  bankruptcy,  or  devolu- 
tion of  estate  by  operation  of  law,  of  any  party  to  an  action, 
the  Court  or  a  Judge  may,  if  it  be  deemed  necessary  for  tlie 
complete  settlement  of  all  the  questions  involved  in  the 
action,  order  that  the  husband,  personal  representative, 
trustee,  or  other  successor  in  interest,  if  any,  of  such  party 
be  made  a  party  to  the  action,  or  be  served  with  notice 
thereof  in  such  manner  and  form  as  may  be  prescribed  by 
Roles  of  Court,  and  on  such  terms  as  the  Court  or  .ludge 
shall  think  just,  and  shall  make  such  order  for  the  disposal 
of  the  action  as  may  be  just. 

In  case  of  an  assignment,  creation,  or  devolution  of  any 
estate  or  title  pendente  lite,  the  action  may  be  continued  by 
or  against  the  person  to  or  npon  whom  such  estate  or  title 
has  come  or  devolved, 

PUadingi. 

18.  The  following  rules  of  pleading  shall  be  subxtituted 
for  those  heretofore  used  in  tbs  High  Court  of  Chancery 
and  in  the  Courts  of  Common  Law,  Admiralty,  and  Probate. 

Unless  the  defendant  at  the  time  of  his  appearance  shall 
state  that  be  does  not  require  the  delivery  of  a  statement  of 
complaint,  the  plaintiff  shall  within  such  time  and  in  such 
manner  as  shall  be  prescribed  by  Kules  nf  Court,  file  and 
deliver  to  the  defendant  after  his  appeamnce  a  printed  state- 
ment iif  his  complaint  and  uf  the  relief  or  remedy  to  which  he 
claims  to  be  entitled.  The  defendant  shall  within  such  time 
and  in  such  manner  as  aforesaid  file  and  deliver  to  the  plaintiff 
a  printed  statement  of  bis  defence,  set-of^  or  counter-claim 
(if  any),  and  the  plaintiff  shall  in  like  manner  file  and 
deliver  a  printed  statement  of  his  reply  (if  any),  to  such 
defence,  set-off,  or  counter-claim.  Such  statements  shall 
be  ss  brief  as  the  nature  of  the  case  will  admit,  and  the 
Court  in  adjusting  the  costs  of  the  action  shall  inquire  at 
the  instance  of  any  pnrty  into  any  nnnecessaiy  prolixity  and 
order  the  costs  occasioned  by  such  prolixity  to  be  borne  by 
the  party  chargeable  with  the  same. 

A  demurrer  to  any  statement  may  be  filed  in  such  manner 
and  form  as  may  be  prescribed  by  Rules  of  Court. 

The  Court  or  a  Judge  may,  at  any  stage  of  the  proceed- 
ings, allow  either  party  to  alter  bis  statement  of  claim  or 
defence  or  reply,  or  may  order  to  be  struck  out  or  amended 
any  matter  in  sucb  statements  respectively  which  may  be 
scandalous,  or  which  may  tend  to  prejudice,  eiubarrass,  or 
delay  the  Jair  trial  of  the  action,  and  all  such  amendments 
shall   be  made  as  may  be  neoessary  for  the  purpose  of 
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detenniDing  the  real  qaestions  or  question  in  controTeny 
between  the  parties. 

19.  Where  in  any  action  it  appears  to  a  Judge  or 
Additional  Judge  that  the  statement  of  claim  or  defence  or 
reply  does  not  suflSdently  disclose  the  issues  of  fact  in  dispute 
between  the  parties,  he  may  direct  the  parties  to  prepare 
issues,  and  such  issues  shall,  if  the  parties  differ,  be  settled 
by  the  Judge. 

20.  A  defendant  may  set  off,  or  set  Vf,  by  way  of  counter- 
claim against  the  claims  of  the  plaintiff,  any  right  or  claim, 
whether  such  set-off  or  counter-claim  sound  in  damages  or 
not,  and  such  set-off  or  counter-claim  shall  have  the  same 
effect  as  a  statement  of  claim  in  a  cross  action,  so  as  to 
enable  the  Court  to  pronounce  a  final  judgment  in  the  same 
action,  both  on  the  original  and  on  the  cross  clum.  But 
the  Cktuit  or  a  Judge  may,  on  the  application  of  the  plaintiff 
before  trial,  if  in  the  opinion  of  the  Court  or  Judge  such  set- 
off or  counter-claim  caonot  be  conveniently  disposed  of  in 
the  pending  action,  or  ought  not  to  be  allowed,  refuse  per- 
mission to  the  defendant  to  avail  himself  thereof. 

21.  Where  in  any  action  a  set-off  or  counter-dum  is 
established  as  a  defence  aguniit  the  plaintiff's  claim,  the 
Court  may,  if  the  balance  is  in  favour  of  the  defendant,  give 
judgment  for  the  defendant  for  such  ba.lance^  or  may  other- 
wine  adjudge  to  the  defendant  such  relief  as  he  may  be 
entitled  to  upon  the  merits  of  the  case. 

22.  Subject  to  any  Bulfs  of  Court,  the  plaintiff  may 
unite  in  the  same  action  and  in  the  same  statement  of  claim 
several  causes  of  action,  but  if  it  appear  to  the  Citurt  or  a 
Judge  that  any  such  causes  of  action  cannot  be  conveniently 
tried  or  disposed  of  together,  the  Court  or  Judge  may  order 
separate  trials  of  any  of  such  causes  of  action  to  be  bad,  or 
may  make  such  other  order  as  may  be  necessary  or  expedient 
for  the  separate  disposal  thereof. 

23.  It  shall  not  be  necessary  that  every  defendant  to  any 
action  shaU  be  interested  as  to  all  the  relief  thereby  prayed 
for,  or  as  to  every  cause  of  action  included  therein ;  but  the 
Court  or  a  Judge  may  make  such  order  as  may  appear  just 
to  prevent  any  defendant  from  being  embarrai-Bed  or  put  to 
ezpenfe  by  being  required  to  attetid  any  pioceediugs  in  such 
action  in  which  he  may  have  no  intcrert. 

24.  If  it  appear  to  the  Court  or  a  Judge,  either  from  the 
stati  ment  of  claim  or  defence  or  reply  or  otherwise,  that 
there  is  in  any  action  a  question  of  law,  which  it  nould  be 
convenient  to  have  decided  before  any  evidence  is  givi  n  or 
any  question  or  issue  of  fact  is  tried,  or  before  any  reference 
is  made  to  a  Referee  or  an  Arbitiatur,  the  Court  or  Judge 
may  make  an  order  accordingly,  and  may  direct  such  ques- 
tion of  law  to  be  nused  for  l£e  opinion  of  the  Court,  either 
by  special  case  or  in  such  other  manner  as  the  Court  or 
Judge  may  deero  expedient,  or  as  may  be  prescribed  by 
Eulrs  of  Coart,  and  all  such  further  proceedings  as  the 
decision  of  such  question  of  law  may  render  unnecessary 
may  thereupon  be  stayed. 

Diieovery, 

25.  Subject  to  any  Rules  of  Court,  a  plaintiff  in  any  action 
■hall  be  entitled  to  exhibit  interrogatories  to,  and  obtain 
Discovery  from,  any  defendant,  and  any  defendant  shall  be 
entitled  to  exhibit  interrogatories  to,  and  obtain  Discovery 
from,  a  plaintiff  or  any  other  party.  Any  party  shall  be 
entitiied  to  object  to  any  interrogatory  on  the  ground  of 
irrelevancy,  and  the  Court  or  a  J  udge,  if  not  satisfied  that 
such  interrogatory  is  relevant  to  some  issue  in  the  cause, 
may  allow  snch  objection.  No  excejitions  shall  be  taken  to 
any  answer,  but  the  sufBciency  or  otherwise  of  any  answer 
objected  to  as  insufficient  shall  be  determined  by  the  Court 
or  a  Judge  in  a  summary  way. 

The  Court  in  adjusting  the  costs  of  the  action  shall  at 
the  instance  of  any  party  inquire  or  cause  inquiry  to  be  made 
into  the  propriety  of  exhibiting  such  interrogatories,  and  if 
it  is  the  opinion  of  the  taxing  master  or  of  the  Court  or 
Judge  that  such  interrogatories  have  been  exhibited  un- 
reasonably, vexatiously,  or  at  improper  length,  the  costs 
occasioned  by  the  said  interrogatories  and  the  answers 
thereto  shall  be  borne  by  the  party  in  fault. 

26.  £very  party  to  an  action  or  other  proceeding  shall  be 
entitled,  at  any  time  before  or  at  the  hearing  thereof,  by 
notice  in  writing,  to  give  notice  to  any  other  party,  in  whose 
pleadings  or  affidavits  reference  is  made  to  any  document, 


to  produce  such  document  for  the  inspection  of  the  party 
giving  such  notice,  or  of  his  solicitor,  and  to  permit  bun  or 
them  to  take  copies  thereof  ;  and  any  party  not  complying 
with  such  notice  shall  not  afterwards  be  at  liberty  to  put 
any  such  dociunent  in  evidence  on  his  behalf  in  such  action 
or  proceeding,  unless  he  shall  satisfy  the  Court  that  such 
document  relates  only  to  his  own  titie,  he  being  a  defendant 
to  the  action,  or  that  he  had  some  other  sufficient  cause  for 
not  complying  with  such  notice. 

27.  It  shall  be  lawful  for  the  Court  or  a  Judge  at  any 
time  during  the  pendency  therein  of  any  action  or  proceeding, 
to  order  the  production  by  any  party  thereto,  upon  oath,  of 
such  of  the  documents  in  his  possession  or  power,  relating 
to  any  matter  in  question  in  such  suit  or  proceeding,  as  the 
Court  or  Judge  shall  think  right ;  and  the  Court  may  deal 
with  such  documents,  when  produced,  in  such  manner  mi 
shall  appear  just. 

Place  of  Trial. 

28.  There  shaU  be  no  local  venue  for  the  trial  of  any 
action,  but  when  the  plaintiff  proposes  to  have  the  action 
tried  elsewhere  than  in  the  county  of  Dublin,  be  shall  in 
his  statement  of  claim  name  the  county  or  place  in  which 
he  proposes  that  the  action  shall  be  tried,  and  the  action 
shall,  unless  a  Judge  otherwise  orders,  be  tried  in  the  county 
or  place  so  named.  Where  no  place  of  trial  is  named  in  the 
statement  of  claim,  the  place  of  trial  shall,  unless  a  Judge 
otherwise  orders,  be  the  county  of  the  city  of  Dublin.  Any 
order  of  a  Judge  as  to  such  place  of  trial,  may  be  discharged 
or  varied  by  a  Divisional  Court  of  the  High  Court. 

29.  The  Ust  or  lists  of  actions  for  trial  at  the  sittings  in 
Dublin  shall  be  prepared  and  the  actions  shall  be  allotted 
for  trial  in  such  manner  as  may  be  prescribed  by  Rules  of 
Court,  without  reference  to  the  division  of  the  High  Court 
to  which  such  actions  may  be  attached. 

Mode  of  Trial. 

SO.  Actions  shall  be  tried  and  heard  either  before  a  Judge 
or  Judges,  or  before  a  Judge  sitting  with  assessors,  or  before 
a  Judge  and  Jury,  or  before  a  special  Referee,  with  or 
without  assessors. 

81.  The  plaintiff  may  give  notice  of  trial  by  any  of  the 
modes  aforesaid,  but  the  defendant  may,  upon  giving  notice, 
within  such  time  as  may  be  fixed  by  Rules  of  Court,  that  he 
desires  to  have  any  issues  of  fact  tried  before  a  Judge  and 
Jury,  be  entitied  to  have  the  same  so  tried,  or  he  may  i^ply 
to  the  Court  or  a  Judge  for  an  order  to  have  the  action 
tried  in  any  other  of  the  said  ways,  and  in  such  case  tiie 
mode  in  which  the  action  is  to  be  tried  or  heard  shall  be 
determined  by  such  Court  or  Judge. 

82.  In  any  action  the  Court  or  a  Judge  may,  at  any  time 
or  from  time  to  time,  order  that  different  questions  of  fact 
arising  therein  be  tried  by  different  modes  of  trial,  or  that 
one  or  more  questions  of  fact  be  tried  before  the  otheis,  and 
may  appoint  the  place  or  places  for  such  trial  or  triala 

S3.  Every  trial  of  any  question  or  issue  of  fact  by  a  jury 
shall  be  held  before  a  single  Judge,  unless  such  trial  be 
specially  ordered  to  be  held  before  two  or  more  Judges. 

84.  Where  an  action  or  matter,  or  any  question  in  an 
action  or  matter,  is  referred  to  a  Referee,  he  may,  subject  to 
the  order  of  the  Court  or  a  Judge,  hold  the  trial  at  or 
adjourn  it  to  any  place  which  he  may  deem  most  convenient 
and  have  any  inspection  or  view,  either  by  himself  or  with 
his  assessors  (if  any),  which  he  may  deem  expedient  for  the 
better  disposal  of  the  controversy  before  him.  He  shall, 
unless  otherwise  directed  by  the  Court  or  a  Judge,  proceed 
with  the  trial  in  open  Court,  de  die  in  diem,  in  a  similar 
manner  as  in  actions  tried  by  a  jury. 

86.  The  Keferee  may,  before  the  conclusion  of  any  trial 
before  him,  or  by  his  report  under  the  reference  made  to 
bim,  submit  any  question  arising  therein  for  the  decision  of 
the  Court,  or  state  any  facts  specially,  with  power  to  the 
Court  to  draw  inferences  therefrom,  and  in  any  such  case 
the  order  to  be  made  on  such  submission  or  statement  shall 
be  entered  as  the  Court  may  direct ;  and  the  Court  shall 
have  power  to  require  any  explanation  or  reasons  from  the 
Referee,  and  to  remit  the  action  or  any  part  thereof  for  re- 
trial or  further  consideratiun  to  the  same  or  any  other 
referee. 
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Evidence. 

36.  In  the  abaenoe  of  any  agreement  between  the  parties, 
and  lubject  to  any  Rules  of  Court  applicable  to  any  parti- 
cular claas  of  cases,  the  witnesses  at  Uie  trial  of  any  cause 
or  at  assessment  of  damages,  shall  be  examined  riv&  voce 
and  in  open  court,  but  the  Coiui:  or  a  Judge  may  at  any  time 
for  aafficient  reason  order  that  any  particular  fact  or  facts  may 
be  proved  by  affidavit,  or  that  the  affidavit  of  any  witness 
may  be  read  at  the  hearing  or  trial,  on  such  oonditionii  as  the 
Court  or  Judge  may  think  reasonable,  or  that  any  witness 
whose  attendance  in  court  ought  for  some  sufficient  cause  to 
be  dispensed  with,  be  examined  by  interrogatoiies  or  other- 
wise before  a  Comnuasioner  or  examiner;  provided  that 
where  it  appears  to  the  Court  or  Judge  that  the  other  party 
bonA  fide  desires  the  production  of  a  witness  for  cross- 
examination,  and  that  such  witness  can  be  produced,  an 
order  shall  not  be  made  authotising  the  evidence  of  such 
witness  to  be  given  by  affidavit 

37.  Upon  any  iotorlocntory  application  evidence  may  be 
given  by  affidavit ;  but  the  Court  or  a  Judee  may,  on  the 
application  of  either  party,  order  the  attendance  for  cross- 
examination  of  the  person  making  any  snch  affidavit. 

38.  Affidavits  shiill  be  confined  to  such  facts  as  the 
witness  is  able  of  his  own  knowledge  to  prove,  except  on 
interlocntory  motions,  on  which  statements  as  to  his  belief, 
with  the  grounds  thereof,  may  be  admitted.  The  oosts  of 
every  affidavit  which  shall  unneoessarily  set  forth  matters 
of  hearsay,  or  argomentative  matter,  or  copies  of  or  extracts 
from  documents,  shall  be  paid  by  the  party  filing  the  same, 

39.  Any  party  to  an  action  may  give  notice,  by  bis  own 
statement  or  otherwise,  that  he  sdmits  the  tmth  of  the 
whole  or  any  part  of  the  case  stated  or  referred  to  in  the 
statement  of  claim,  defence,  or  reply  of  any  other  party. 

Either  party  may  call  upon  the  other  party  to  admit  any 
docnment,  saving  all  just  exceptions ;  and  in  case  of 
refusal  or  neglect  to  admit,  after  snch  notice,  the  costs  of 
proving  any  snch  docnment  shall  be  paid  by  the  party  so 
neglecting  or  refunng,  whatever  the  result  of  the  action  may 
be,  unless  at  the  bearing  or  trial  the  Court  certify  that  the 
refusal  to  admit  was  reasonable ;  and  no  costs  of  proving 
any  docnment  shall  be  allowed  unless  snch  notice  be  given, 
except  wheiu  the  omission  to  give  the  notice  is,  in  the 
opinion  of  the  taxing  officer,  a  saving  of  expense. 

Interloeutan/  Ordert  and  Dinctiom. 

40.  Any  party  to  an  action  may  at  any  stage  thereof 
apply  to  the  Court  or  a  Judge  for  such  order,  as  he  may, 
upon  any  admisnons  of  fact  in  the  pleadings,  be  entitled  to, 
withont  waiting  for  the  determination  of  any  other  question 
between  the  parties. 

41.  The  Lord  Chancellor,  with  the  cononrrence  of  the 
Lord  Cliief  Jostioe,  may  order  any  question  of  law  or  of 
&ct  which  may  arise  in  any  action  or  matter  to  be  trans- 
ferred from  any  Judge  to  any  other  Judge,  or  to  be  tried 
or  heard  by  any  other  Judge  of  the  said  High  Court,  and 
may  confrr  on  such  Judge  power  to  deal  with  the  whole  or 
any  part  of  the  matters  in  controversy. 

42.  The  Court  or  a  Judge  may,  at  any  stage  of  the  pro- 
ceedings in  an  action  or  matter,  direct  any  necessary 
inquiries  or  accoonts  to  be  made  or  taken,  notwithstanding 
that  it  may  appear  that  there  is  some  special  or  further 
relief  songbt  for  or  some  special  matter  to  be  tried,  as  to 
which  it  may  be  proper  that  the  cause  should  proceed  in  the 
ordinary  manner. 

43.  When  by  any  contract  a  primft  facie  case  of  liability 
is  established,  and  there  is  alleged  a^  matter  of  defence  a 
ri^t  to  be  relieved  wholly  or  partially  from  snch  liability, 
ttuB  Court  or  a  Judge  may  make  an  order  for  the  preser- 
vation or  interim  custody  of  the  subject-matter  of  the 
litigation,  or  may  order  that  the  amount  in  dispute  be 
brou^t  into  Court  or  otherwise  secured. 

44.  It  shall  be  lawful  for  the  Court  or  a  Judge,  on  the 
application  of  any  party  to  any  action,  to  make  any  order 
for  the  sale,  by  any  person  or  peisons  named  in  such  order 
and  in  such  manner,  and  on  snch  terms  as  to  the  Court 
or  Judge  may  seem  desirable,  of  any  goods,  wares,  or 
merchaudise  which  may  be  of  a  perishable  nature  or  Ukely 
to  injure  fiiom  keeping,  or  whidi  for  any  other  just  and 
sufficient  reason  it  may  be  desirable  tu  have  sold  at  once. 


45.  It  shall  be  lawful  for  the  Court  nr  a  Judge,  up  m  the 
application  f  any  pxrty  to  an  action,  and  upnn  such  termi 
aa  may  seem  just,  to  make  any  order  fir  the  detention, 
preservation,  »r  inspection  of  any  property,  b'-iiig  tlie 
subject  of  snch  action,  and  for  all  or  any  of  the  purposes 
aforesud  to  authorise  any  person  or  persons  to  enter  upon 
or  into  any  l.ind  or  building  in  the  possession  of  nny  party 
to  such  action,  and  for  all  or  any  of  the  purposes  atoroKaid 
to  authorise  any  samples  to  be  taken,  or  any  observation  to 
be  made  or  experiment  to  be  tried,  which  may  seem  neces- 
sary or  expedient  f<'r  the  purpose  of  obtnining  lull  informa- 
tion or  evidence.  The  Court  or  *  Judge  may  also,  in  all 
oases  where  it  shall  appear  necemaiy  for  the  purposes  of 
justice,  make  any  order  for  the  examination  upon  oath 
before  any  officer  of  the  Court,  or  any  other  person  or 
persons,  and  at  any  place,  of  any  witness  or  person,  and 
may  order  any  deposition  so  taken  to  be  filed  in  the  Court, 
and  may  empower  any  party  to  any  action  or  other  pro- 
ceeding to  give  sucb  deposition  in  evidence  therein  on  such 
terms,  if  any,  as  the  Court  or  a  Judge  may  direct. 

46.  The  plaiiitifi'  may,  at  any  time  before  receipt  of  the 
defendant's  statement  of  defence,  or  after  the  receipt 
thereof  before  taking  any  other  proceeding  in  the  action 
(save  any  interlocutory  application),  by  notice  in  writing, 
wholly  discontinue  his  action  or  withdraw  any  part  or  parts 
of  his  alleged  cause  of  complaint,  and  thereupon  he  shall 
pay  the  defendant's  cost  of  the  action  or,  if  the  action  be 
not  wlioUv  discontinued,  the  defendant's  costs  occasioned  by 
the  matte.'s  so  withdrawn.  Such  oonU  shall  be  taxed  in 
the  mann  r  prescribed  by  Rules  of  Court,  and  such  discon- 
tinuance or  withdrawal,  as  the  case  may  be,  shall  not  be  a 
defence  to  any  subsequent  action.  Save  as  in  this  Rule 
otherwise  provided,  it  shall  not  be  competent  for  the  plain- 
tiff to  withdraw  the  Record  or  discontinue  the  action 
without  leave  of  the  Court  or  a  Judge,  but  the  Court  or  a 
Judge  may,  before,  or  at,  or  after  the  hearing  or  trial,  upon 
such  terms  as  to  coats,  and  as  to  any  other  action, 
and  otherwise  as  may  seem  fit,  order  the  action  to  be  dis- 
continued, or  any  part  of  the  alleged  cause  of  complaint  to 
be  struck  out.  The  Court  or  a  Judge  may,  in  like  manner, 
and  with  the  like  discretion  as  tu  terms,  upon  the  applica- 
tion of  a  defendant,  order  the  whole  or  any  part  of  his 
alleged  grounds  of  defence  orconnterdaim  to  be  withdrawn 
or  struck  out,  but  it  shall  'not  be  competent  to  a  defendant 
to  withdraw  his  defence,  or  any  part  thereof,  without  such 
leave.  Any  judgment  of  non-suit,  unless  the  Court  or 
a  Judge  otherwise  directs,  shall  have  the  same  effect  as  a 
judgment  upon  the  merits  for  the  defendant ;  but  in  any 
case  of  mistake,  surprise,  or  accident,  any  judgment  of 
nonsuit  may  be  set  aside  on  such  terms,  as  to  payment  of 
oosts  and  otherwise,  as  to  the  Court  or  a  Judge  shall  seem 
just 

Cots. 

47.  Subject  to  the  provisions  of  this  Act,  the  oosts  of  and 
incident  to  all  proceedings  in  the  High  Court  shall  be  in  the 
discretion  of  the  Court;  bat  nothing  herein  contained  shall 
deprive  a  trustee,  mortgagee,  or  other  person  of  any  right  to 
costs  out  of  a  particular  estate  or  fund  to  which  he  would  be 
entitled  according  to  tlie  rules  hitherto  acted  upon  in  Courts 
of  Equity. 

Nae  Trial*  and  Appeatt. 

48.  A  new  trial  shall  not  be  granted  on  the  ground  of 
misdirection  or  of  the  improper  admission  or  rejection  of 
evidence,  unless  in  the  opinion  of  the  Court  to  which  the 
application  is  made  some  substanfjal  wrong  or  miscarriage 
has  been  thereby  occasioned  in  the  trial  of  the  action ;  and 
if  it  qjpeor  to  snch  Court  that  such  wrong  or  miscarriage 
affects  part  only  of  the  matter  in  controversy,  the  Court  may 
give  final  judgment  as  to  part  thereof,  and  direct  a  new 
trial  as  to  the  other  part  only, 

49.  Bills  of  exceptions  and  proceedings  in  error  shall  be 
abolished. 

50.  All  ^peals  to  the  Court  of  Appeal  ihall  be  by  way 
of  r»-hearing  and  shall  be  brought  by  notice  of  motion  in  a 
summary  way,  and  no  petition,  case,  or  other  fonnal  pro- 
ceeding other  than  aneh  notice  of  motion  shall  be  neoeaaary. 
The  appellant  may  by  tiie  notice  of  motion  appeal  from  the 
whole  or  any  part  of  any  judgment  or  order,  and  the  notice 
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of  motion  bhall  Ktnie  wbrther  tbe  whole  or  part  only  of  saoh 
judgment  f>r  order  u  complained  of,  und  in  the  lifter  cane 
shall  i^ecify  such  part. 

51.  The  notice  of  appeal  eball  be  sf  rved  upon  all  parties 
directly  sffected  by  the  appeal,  and  it  chall  not  be  necesaaiy 
tu  serve  parties  not  so  affected ;  bat  tlie  Court  of  Appeal 
may  direct  notice  of  the  appeal  to  be  served  on  all  or  any 
parties  to  the  action  or  otber  proceeding,  or  upon  any  person 
not  a  party,  and  in  tbe  meantime  may  postpone  or  adjourn 
the  hearing  of  the  appeal  opim  audi  terms  as  may  seem  just, 
and  may  give  sncb  judgment  and  make  such  order  as  might 
have  been  given  or  made  if  the  persons  served  with  such 
notice  bad  been  originally  parties.  Any  notice  of  appeal 
may  be  amended  at  any  tone  as  to  tbe  Court  of  Appeal  may 
seem  fit. 

62.  The  Court  of  Appeal  shall  have  all  the  powers  and 
duties  as  to  ameiidmeni  and  otherwise  of  the  Court  of  First 
Instance,  together  with  full  discretionary  power  to  receive 
further  evidence  upon  questions  of  fact-,  such  evidence  to  be 
either  by  oral  examination  m  c<i\irt,  by  afSdavit,  or  by  drpo- 
sition  taken  before  an  examiner  or  commissi(>ner.  Such 
further  evidence  may  be  given  without  special  leave  upon 
interlocutory  applications,  or  in  any  case  as  to  matters 
which  have  occurred  after  the  date  of  the  decision  from 
which  the  appeal  is  brought.  Upon  appeals  from  a  decree 
or  judgment  upon  the  merits,  at  the  trial  or  hearing  of  any 
action  or  matter,  such  further  evidence  (save  as  afuresaid) 
shall  be  admitted  on  special  grounds  only,  and  not  without 
power  special  leave  of  the  Court  The  Court  of  Appeal  shall 
haveto  give  any  judgment  and  make  any  decree  nr  order  which 
ought  to  have  been  made,  and  to  make  such  further  or  other 
order  as  the  case  may  require.  The  powers  aforesaid  may 
be  exercised  by  the  said  Court,  notwithstanding  that  the 
notice  of  appe^  may  be  that  part  only  of  the  decision  may 
be  reversed  or  varied,  and  such  powers  may  also  be  exercised 
in  favour  of  all  or  any  of  the  respondents  or  parties,  although 
such  respondents  or  parties  may  not  have  appealed  from  or 
complained  of  the  decision.  The  Court  of  Appeal  shall  have 
power  to  make  such  order  as  tu  the  whole  or  any  part  of  the 
costs  of  the  appeal  as  may  seem  just. 

65.  It  shall  not,  under  any  circumstances,  be  necessary 
for  a  respondent  to  give  notice  of  motion  by  way  uf  cross 
appeal,  but  if  a  respondent  intends,  upon  the  hearing  of  the 
appeal,  to  contend  that  the  decision  of  the  Court  below 
should  be  varied  or  altered,  he  shall,  within  such  time  aa 
may  be  prescribed  by  Rules  of  Court  or  by  special  order, 
give  notice  of  such  intention  to  any  parties  who  may  be 
affected  by  such  contention.  The  omisHion  to  give  such 
notice  shall  not  diminish  the  powers  by  this  Act  conferred 
upon  the  Court  of  Appeal,  but  may,  in  the  discretion  of  the 
Court,  be  ground  for  an  adjotimment  of  tbe  appeal,  or  for  a 
special  order  aa  to  costs.   . 

64.  When  any  question  of  fact  is  involved  in  am  appeal, 
tbe  evidence  talcen  in  the  Court  below  shall  be  brought 
before  tbe  Court  of  Appeal  in  such  manner  as  may  b«  pre- 
scribed by  Rules  of  Court  or  by  special  order. 

66.  If,  upon  the  hearing  of  an  appeal,  a  question  arise  as 
to  tbe  ruling  or  direction  of  the  Judge  to  a  jury  or  assessors, 
the  Court  shall  have  regard  to  verified  notes  or  other 
evidence,  and  to  sncb  other  materials  as  the  Court  may  deem 
expedient. 

66.  No  interlocutor;  order  or  role  from  which  there  has 
been  no  appeal  shall  operate  so  as  to  bar  or  prejudice  the 
Court  of  Appeal  from  giving  such  decision  upon  the  appeal 
as  may  seem  just. 

57.  No  appeal  firom  any  interlocutory  order  shall,  except 
by  special  leave  of  tbe  Court  of  Appeal,  be  brought  after  the 
expiration  of  twenty-one  days,  and  no  other  appeal  sbaU, 
except  by  such  leave,  be  brought  after  the  expiration  of  one 
year.  The  said  respective  periods  shall  be  calculated  from 
the  time  at  which  the  judgment  or  order  is  signed,  entered, 
or  otherwise  perfected,  or,  in  the  case  of  the  refusal  of  an 
application,  ^rosa  the  date  of  such  refusal,  or  from  such  time 
as  may  be  prescribed  by  Rules  of  Court.  Such  deposit  or 
other  security  for  the  costs  to  be  occasioned  by  any  appeal 
shall  be  made  or  given  as  may  be  prescribed  by  Rules  of 
Court,  or  directed  under  special  circumstances  by  the  Court 
of  Appeal. 


58.  An  appeal  Hliall  not  operate  as  a  stay  of  execution  or 
of  proceeilings  under  the  decision  appealed  from,  except  m 
far  aa  the  Court  appealed  from,  or  any  Judge  thereof,  or  the 
Court  of  Appeal,  may  so  order ;  and  no  intermeiltate  act  or 
proceeding  ejiall  be  invalidated,  except  so  far  as  the  Court 
appealed  from  may  direct. 


EEVIBW. 


Segittry  of  Judffmentr,  Irdand,  General  Orden  of  ike  llA 
day  of  May,  1874,  together  mth  ObsenxUioni  thereon.  By 
Mask  Febbin,  Regintrar  of  Judgments.  Dublin: 
Alexander  Thom.    1874. 

Thesb  General  Orders  are  the  necessary  complement  of  the 
statute  34  &  35  Viutoris,  chap.  72,  and,  together  with  it, 
complete  the  laws  as  to  registration  and  searches.  This  is 
one  of  the  most  difficult  and  least  known  of  the  branches  of 
our  common  law  practice,  and  few  but  gentiemen  in  Mr. 
Perrin's  position  would  be  able  to  give  a  lucid  account  of  it. 
Owing,  however,  to  his  great  ability  as  a  lawyer,  and  to  his 
conscientious  industry  aa  Registrar  of  Judgments,  Mr.  Penin 
bax  l>een  enabled  to  reduce  what  was  hitherto  an  entangled 
mass  of  details  into  a  fair  and  complete  system,  which  all 
who  have  studied  Mr.  Perrin's  observations  can  understand, 
and  can  carry  out  without  loss  of  time  or  money.  Our 
readers  will  remember  that  Mr.  Perrin,  under  the  directions 
of  the  late  Lord  Chancellor,  produced  a  valuable  report, 
explanatory  of  the  system  of  registration  introduced  under 
the  provisions  of  the  34  &  86  Victoria,  chap.  72.  This 
report  was  so  admirably  done  and  so  useful  that  the  editinn 
printed  was  bought  up  by  the  profession  almost  immediately, 
and  is  now  out  of  print.  In  these  observations  the  mure 
prominent  parts  of  that  report  are  re-published.  As  an 
instance  of  the  complete  manner  in  which  Mr.  Perrin  has 
done  his  work  we  make  the  following  extract : — 

"  Tbe  observations  I  am  about  to  make  have  reference  to 
such  search' s  only  as  are  made  for  the  purposes  of  a  sale  or 
mortgage  of  real  property  ;  and  when  I  speak  of  judgments, 
&c.,  not  being  charges  upon  land,  tbe  words  'at  agaitut 
purdiateri  or  mortgagees,'  are  always  to  be  understood. 

"Judgments  and  Revivals  obtained  since  the  IStb  July, 
1860,  are  not  charges  upon  land.* 

"  Decrees,  Rules,  and  Orders  made  since  the  16th  July, 
1850,  are  not  charges  upon  land.* 

"Judgments,  Revivals,  Decrees,  Rules,  and  Orders, 
although  obtained  or  made  before  the  16th  July,  1860,  are 
not  charges  upon  land  unless  they  have  be«n  registered  or 
re-registered  within  five  yearaf 

"  Lis  Pendens  are  not  charges  upon  land  unless  they  have 
been  registerod  or  re-registered  within  five  years,  t  Recog- 
nizances, Crown  Bonds,  Judgments  at  the  suit  of  tbe  Crown, 
Statutes,  Inquiaitions,  and  Acceptances  of  Office  an  not 
charges  upon  land  unless  they  have  been  registered  or  re- 
registered within  five  yeara.§ 

"Accordingly  no  search  need  be  made  for  Judgments, 
Revivals,  Decrees,  Rules,  or  Orders  of  a  date  later  than  the 
16th  July,  1860  :  and  nosearoh  for  any  of  those  ioRtrnmenta 
of  an  earlier  date,  or  for  Lis  Pendens,  Recognisances, 
Crown  Bonds, Judgments  at  tbe  suit  of  tbe  Crown,  Statutes, 
Inquisitions,  or  Acceptances  of  Office  need  be  exteniled 
beyond  five  years.  Tlae  first  form  of  requisition  contained 
in  Schedule  B  to  the  Statute  34  i.  35  Via,  o.  72,  is  therv- 
fore  soffidentt  and  it  is  in  practice  the  one  almost  invariably 
adopted." 

It  will  be  seen  that  this  information  is  necessaiy  both  for 
oounsel  and  attorney. 

BOOKS  RECEIVED. 

We  have  to  acknowledge  the  receipt  of  a  copy  of 
"Leading  Common  Law  Cases" — Second  Edition,  from 
Messrs.  Stevens  and  Haynes,  Law  Publishers,  Bell  Yard, 
Temple  Bar,  London.  A  review  of  this  moat  useful  work 
shall  appear  in  otur  next  number. 

*  Bee  13th  and  Mth  Vic,  e.  »,  a  1. 

t  Bee  13th  and  14  Tic,  c  i».  aa  3and4. 

t  See  18th  and  14th  Vic.,  c.  39,  a  6. 

{  Bee  Mth  and  8«th  Vic.,  c.  72,  aa.  11  and  IS. 
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COBBESFOKDEKCE. 


Wa  throw  open  the  columns  of  thto  Jonrnal  moat  wHIIngl/  for  the 
dlseuakm  of  labjecta  of  interest  to  the  Profession ;  bat  It  must  be 
andentood  that  we  do  not  necessarily  agree  with  all  the  opinions 
expressed  by  oar  correspondents. 

Letttrt  and  comnumicatimu  intended  /or  pubUeaH^n  and  addrtt$ed 
to  Tns  EDrroK,  U,  Ufper  SacktiUt-ttrttI,  Duilin,  mutt  b*  auOunUeattd 
(y  Ms  namt  of  the  writer,  not  necatarUn  for  publication,  but  at  a 
faranl**  of  good  faUk. 


THE   ATTORNEYS'   AND   SOLICITORS'    ACT 
(IREX.AND),  1866. 

TO  TBI  IDITOB  OP  THB  IBI8H  LAW  TUnCS. 

Sib, — Yonr  kind  insertion  of  the  following  oorrespondenoe 
in  reference  to  the  recent  important  deciaion  of  the  Muter 
of  the  Solla  upon  sec.  9  of  the  above  Act,,  will  greatly 
oblige. — Youm  very  fitithfuUy, 

AtHOL  J.  DUDOION. 
Tifinrtfr  Chambers,  43,  Dame  street, 
19th  May,  1874. 

*'  Leinater  Chambers,  43,  Dame-street, 
"27lh  April,  1874. 

"  Dk&b  Sib, — Annexed  to  this  you  have  a  copy  of  resolu- 
tions passed  at  a  meeting  of  solicitors'  apprentices,  which 
was  held  at  212,  Great  Bnmswick-street,  on  Friday  evening, 
the  24tl>  inBt. 

"Would  you  kindly  inform  me  when  the  deputation 
appointed  by  the  meeting  can  have  the  honour  of  an 
interview  with  the  Council  of  the  Incorporated  Law  Society 
of  Ireland. 

*'  I  think  it  right  to  state  that  in  holding  the  meeting  and 
giving  expression  to  the  sentiments  of  the  appreuticex  upon 
»  matter  which  is  of  the  utmost  impurtance  to  many  of  them, 
those  who  took  part  in  the  proceedings  were  in  no  way 
a«tnated  by  a  feeling  of  hostility  towards  the  Council,  or  by 
s  detdre  to  act  in  a  manner  discourteous  to  that  body. 

"  I  am  under  the  necessity  of  making  this  disavolral  in 
connequenoe  of  an  impression  which  prevaileil  in  the  minds 
of  aMDe  few  gentlemen  who  dissented  from  the  first  resolu- 
tion— an  impression  which,  I  feel,  they  would  at  once  have 
acknowledged  to  have  been  erroneous  had  they  remuned 
until  the  other  business  to  be  transacted  had  been  brought 
foiward,  instead  of  abruptly  leaving  the  meeting  when  the 
resolution  alluded  to  was  proposed. —  I  remain,  dear  sir, 
faithfully  yours, 

"Athol  J.  DCSOBOH. 
"To  John  H.  Goddard,  Esq., 
"  Secretary  of  the  Incorporated  Law  Society  <^  Ireland." 

(OOPT  or  bbbolutionb) 
No.  1. 

"Resolved — ^That  the  recent  decision  of  the  Right 
Honoonible  the  MaRttr  of  the  Rolla,  by  which  it  has  been 
laid  down  that  at  least  one  of  the  two  collegiate  years  of 
lectures  mentioned  in  aection  9  of  the  Attomeya  and  Solid- 
tors  Act  (Ireland),  1866,  must  be  attended  by  an  appren- 
ticse,  prior  to  his  being  bound,  in  order  to  render  him 
digible  to  be  admitted  to  the  profession  after  four  years' 
service,  directing,  as  it  does,  attention  to  an  error  in  said 
section,  hitherto  overlooked,  imperatively  demands  the 
immediate  action  of  those  whose  interests  are  affected 
thereby." 

No.  2. 

"  Resolved — That  this  meeting  do  appoint  a  deputation 
to  wait  opon  the  Council  of  the  Incorporated  Law  Society 
to  adicit  their  assistance  and  oo-operation  in  aiding  those 
^jprentioes  upon  whom  the  recent  deoinon  of  the  Master 
of  the  Rolls,  under  sec.  9  of  the  Attorneys  and  Solidtors 
Act  (Ireland),  1 866,  unduly  presses,  and  in  seeking  snob  an 
ameiidmant  of  said  section  as  will  eSectnally  carry  out  what 
was  the  manifest  intention  of  the  framers  of  the  act,  as 
BtfeiisJ  to  by  the  Master  of  the  Bolls  when  giving  the 
dcasion  ia  question." 


No.  3. 
"  Resolved — That  such  deputation  do  consist  of  the  chair- 
man and  secretary  of  this  meeting,  together  with  the 
proposers  and  seconders  of  resolutions,  and  that  thiH  meeting 
do  now  stand  adjourned  until  Friday  evening,  the  8th  of 
May,  for  the  purpose  of  receiving  the  report  uf  the  deputa- 
tion as  to  the  result  of  their  interview  with  the  Incorpora- 
ted Law  Sodety." 

"Solidtors'  Buildings,  Four  Courts,  Dublin, 
''4thday  of  May.  1874. 

"  Sib,  —In  answer  to  yonr  letter  of  the  27th  ult.,  enclos- 
ing  copies  of  resolutions  stated  to  have  been  passed  at  a 
meeting  of  solicitors' apprentices  held  on  the  24th  ultimo,, 
resiiecting  the  recent  decision  of  the  Maater  of  the  Rolls 
upon  the  9th  section  of  the  Attorneys  Act  (Ireland),  1866, 
and  asking  the  Coundl  of  this  society  to  receive  a  deputa- 
tion on  this  subject,  I  have  been  desired  to  inform  you  that 
the  Coundl  will  receive  a  deputation,  limited,  as  in  ci>|<y, 
resolution  No.  8,  at  the  Council  Chamber,  on  Wednesday 
next,  the  6th  inst.  at  1.30  o'clock,  p.in. 

"  Yours  obedientiy, 

"  JoHW  H.  GoDDABD,  Secretary. 
"A.  J.  Dudgeon,  Esq., 
"Leinater  Chambers,  43,  Dame-street,  Dublin." 

"Solidtors'  Buildings,  Four  Courts,  Dublin, 
» 16th  day  of  May,  1874. 

"  Dbar  Sib, — Referring  to  your  letter  of  the  27th  ultimo, 
and  also  tii  the  interview  with  you  and  the  other  members 
of  the  deputation  who  were  received  by  the  Council  on  the 
6th  instant,  relative  to  the  9th  section  of  the  Attorneys 
and  Solicitors  Act  (Ireland),  1866,  I  am  desired  to  inform 
you  that  the  Council  have  noce  carefully  considered  the 
mntter,  and  will  be  prepared  to  afford  such  assistance  a>i 
may  be  in  their  power  to  those  apprentio.-8  already  bonnd 
who  may  hereafter  seek  for  admission  after  four  years' 
service,  upon  such  apprentices  applying  by  petition  to  a  law 
court  for  admission,  at  the  expiration  of  the  respective 
periods  of  four  years,  which  course  will  be  necessary  in  each 
case,  pursuant  to  a  recent  decision  of  the  judges.  I  am  alfo 
to  inform  you  that  the  council  do  not  consider  it  advisable  . 
to  apply  to  Parliament  for  any  alteration  of  the  section  of 
the  Act  above  alluded  to  as  regards  future  apprentices. 

"  Yours  truly, 

"  JoHH  H.  GoDDABD,  Secretary. 

"Atbol  jr.  Dudgeon,  Esq., 

"  Leinster  Chambers,  43,  Dame-street." 


LAW  STTTDENTS'  JOUBNAL. 


LAW  STDDENTS"  DEBATING  SOCIETY, 

KIVO'8  nniB,  BINBIBTTA-BTBEIT. 

A  General  Meeting  of  the  Society  will  be  held  in  the 
Lecture  Hall,  King's  Inns,  on  Monday  evening.  May  25tb, 
when  candidates  to  fill  the  offices  of  the  Sodety  for  the 
ensuing  seesion  will  be  proposed. 

The  Chair  will  be  taken  at  Eight  o'dock,  by  John  B. 
Falconer,  Esq.,  LL.D.,  Barrister-at-Law. 


LEGAL  AND  LITERARY  DEBATING  SOCIETY. 
The  usual  Weekly  Meeting  of  this  Sodety  will  be  held 
at  53,  Lower  BackviUe-street,  on  Thursday  evening.  May 
28th.  Chair  will  be  taken  at  eight  o'dock,  by  Mr.  E. 
Overend,  Preddent.  Subject  for  debate: — "Are  Races 
and  tiie  Raoecourse  beneficial  to  the  morals  of  Mankind  ?" 
After  the  debate  the  adjourned  consideration,  and  nomina- 
tion of  officers  for  the  ensuing  year,  will  take  place.  Mem- 
bers are  requested  to  be  in  punctual  attendance.  All 
compositions  for  tiie  Poetry  Medal  must  be  lodged  with 
the  Honorary  Secretary,  A.  W.  Gamble,  61,  FitzwiUiam- 
sqnare,  on  or  before  Wednesday,  the  28th  inst.  Sigoatnres 
to  be  flotitiouB. 
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THE  LA.W  CLKRK3'  ASSOCIATION. 

The  Central  Coniniittee  met  on  Monday  eveninj^  at  their 
new  rooniH.  '207,  Great  Brunswick -street.  Tlie  attendance 
included  Vice-Presidt-nt  Dowling,  Mes-rs.  Jeivise,  Norman, 
Dodd,  Power,  Devereux,  Farrelly,  Pride,  M'Dermott,  and 
Pigot.  The  Library  Committee  announced  the  following 
subscriptiuns  :  —The  Chief  Baron,  £5  6b.  ;  R.  O.  AnnHtrong, 
Esq.,  Lord  Chancellor's  Chief  Clerk,  £2  28. ;  Hngh  M'Der- 
mott, Esq.,  £8  3s. ;  Henry  Fitzgibbon,  Enq.,  Q.C.,  £2  2s. ; 
G.  A.  May,  Esq.,  Q.C.,  £1  Is.  ;  '.  C.  Heron,  Esq..  Q.C., 
£1  Is.  ;  T.  Briusley  bheridan,  Esq.,  £1  Is. ;  John  Naish, 
E>q.,  £1  Is. 

Mr.  Farrelly  then  brought  the  new  Judicature  Bill 
under  the  notice  of  the  meeting,  and  a  discussion  ensued 
upon  the  clauses  in  it  affecting  the  Law  Clerk.  The  general 
opinion  seemed  to  be  that  the  changes  proposed  by  the  bill 
would  be  beneficial  tu  the  Law  Clerk.  The  abolition  of 
"  terms  "  would  have  the  effect  of  equally  distributing  the 
business  o^er  the  whole  year,  instead  of  compressing  it  into 
a  few  months'  work,  as  under  the  present  system.  It 
would  put  an  end  to  that  period  of  slackness— the  long 
vacation — so  injurious  to  clerks  employed  in  the  minor 
offices,  and  would  materially  strengthen  the  pomtion  of  the 
Association  in  applying  for  the  Saturday  half-holiday.  The 
use  of  printing  the  statoments  of  complaint  and  defence, 
instead  of  writing  them,  would,  no  doubt,  entail  a  temporary 
loss  upon  the  writing  cleric,  but  the  increase  of  business 
which  will  take  place  by  reason  of  the  imprnved  procedure 
and  the  speedy  trial  of  causes  would  compensate  them  for 
this  loss. 

ApplioatioDs  for  admission  to  membership  were  then 
taken  up,  and  four  gentlemen  whose  status  and  antecedents 
were  approved  of  were  enrolled. 

The  Vice  President,  in  reviewing^  the  proceedings  of  the 
evening,  stated  that  the  Association  was  much  indebted  to 
the  B^ch,  the  Bar,  and  Solicitors  of  Ireland  for  their 
generous  support  to  the  Library.  He  looked  with  especial 
interest  at  the  support  and  recognition  given  to  the  move- 
ment by  Mr.  Armstrong,  the  Lord  Chancellor's  chief  clerk. 
Mr.  Armstrong  had  been  for  many  years  a  solicitor  of  great 
eminence  and  extensive  practice,  and  was  remembered  as  a 
just  and  considerate  employer.  Since  occupying  his  present 
'onerous  position  he  had  won  the  respect  of  every  person 
transacting  business  in  his  office  by  his  unwearied  patience 
and  evenness  nf  temper.  In  both  positions  he  has  had 
ample  opportunities  of  knowing  what  Law  Clerks  were,  and 
his  good  opinion  towards  the  Law  Clerks'  Association  was 
invaluable  to  it  (applause). 

The  meeting,  having  disposed  of  the  routine  business, 
adjourned. 

Thb  Law  Clbrkb  or  London. — ^The  Benchers  of 
Lincoln's  Inn  have  granted  the  use  of  their  hall  tp  the 
United  Law  Clerks'  Society  for  the  next  festival,  and  the 
Lord  Chief  Justice  of  England  has  promised  to  take  the 
chair. 


COTTBT   FAPEBS. 


LANDED  ESTATES'  COtTRT. 

May  SSrd. 
The  several  Offices  of  the  Court  will  be  closed  on  Whit- 
Honday  and  Whit-Tuesday,  the  25tb  and  26th,  save  the 
Record  and  Affidavit  Office,  which  will  be  open  from  12  to 
2  o'clock,  each  day,  for  the  reception  of  Petitions,  Objec- 
tions, and  Affidavits  of  Cause.  The  Beoord  of  Title  Office 
will  be  open  on  Whit -Tuesday. 

SlttingB  for  next  Week  so  fiar  aa  same  are  appointed. 
Before  the  Hon.  Judos  Flanaoan. 

WEDNESDA  T. 

In  Ckawbbb J.  B.  Daly,  allooation. — ^D.  Bingham, 

from  18th.— L.  B.  Ireland,  from  19th.— J.  M*Carthy,  do. — 
J.  K.  Clarke,  to  sue  discharged  annuity. 

Ih  Coubt.— E.  a.  Kemmis,  final  schedule. — M.  Fiti- 
■imon,  do. — R.  Usher,  do. — ^Trustee  Lawless  do. — G. 
Fossitt,  from  18(h.— Trustee  Mannix,  from  IBth.— H. 
Stevenson,  to  postpone  sale. — C.  Wilson,  objection. 


Before  EixAXiviB  (Mr.  M'Donnell). 

De  Baaanoonrt,  vouch. — T.  Murphy,  do. — R.  Fosberry, 
do. — C.  O'Callaghan,  fur  deeds. — J.  Collins,  rental — Sir 
D.  Baxter,  ditto. 

Before  Ezaminik  (Mr.  Dobbs). 

E.  and  M.  Byrne,  proo's. — F.  H.  Kelly,  do.— Tracy  and 
Nagle,  rental. 


TBURSDA  T. 

In  Chambir. — M.  Eeiin,  from  20th. 

In  Coukt. — M.  Roberta,  from  21st.— H.  Campion,  ditto. 

Before  ExAMDiaB  (Mr.  Dobbs). 
M.  K.  Fifa^fibbon,  rentaL 


JfRIDA  Y. 

SALH  AT  12  o'OUtOK. 

J.  A.  DnK.— 1  lot. 
G.  BOWLKS. — 1  lot. 

Tbubtie  Bubluob. — 1  lot. 

EXBOITTBIX  MULUNa— 1  lot 

EXXOOTBIX  Rab. — 8  lots. 

Tbdsikb  Rkv.  B.  MaoDohnbll. — 5  lots. 

Before  Examinnb  (Mr.  Dobbs). 
Wm.  Hamond,  rental  * 

Before  Examtnsb  (Mr.  M'Donnell). 

J.  B.  Daly,  for  deeds.— V.   W.   B.    Wall,  rentaL -W. 
Noole,  da — P.  Savage,  ditto. 


COURT  OF  BANKRUPTCe. 


SrrnNQS  fob  next  week,  m  £ur  •■  appdnted. 

UONDA  r. 

Before  the  Chtxf  Rboistbab,  at  12  o'clock. 


BANKBnPTS 

KATDBE  or  srrriNo 

SOLIOITOB 

Daniel  Unihan 

Prove  debts  and  vouch 

Sccdian 

Jeremiah  O'Grady 

do 

Scnllm 

TUESDAY. 

Befo 

re  the  CoUBT,  at  11  o' 

dock. 

Francis  Reegan 

1st  public  sitting 

Boughtg 

Thomas  SinKleton 
Ludlow  Herkeley 

do 

Hamilton  *  Ormg 

do 

^xUlan 

Mary  Dolan 

M.  J.  Hetherington 

do 

lfardmtm*Sm 

do 

SeaUan 

Joseph  M'Kee 

Final  examination 

James  Fortune 

do 

JM 

Denis  Y.  Martin 

do 

Imdk 
Omam^Babm 

William  Foxall 

do 

Daniel  Cullen 

do 

Larkm  ^  Co. 

Stephen  Rickard 

do 

Fmdtater  *  Co. 

Mary  Clancy 

White 

Henrv  Elliott 

Motion 

Cnmhtlm^Oo. 

Patrick  Garew 

do 

LarUn&  Co. 

Catherine  Holland 

do 

B.  C.  iV<(b(M 

Bernard  Cummings 

Audit  and  dividend 

BradltgfSom 

Application  to  dismiss 
debtor  summons 

Kauned^ 
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TUESDA  Y. 
Before  the  Chikf  Usgistbab,  at  12  o'clock. 


Riibcrt  Gitinour 

Michael  J.  Uellet 
L«urenc«  Joyce 
Juhnston,  Broom, 

mil  Co. 
Susan  Pmtt 
Peter  WriKbt 
William  Holmes 
Same  matter 

John  Kinran 
Jjhn  Nolan 
Jimea  Smyth 


ntle,  conditions,  and 

posting 
Vuacli  acuoant 

do 
E*roTe  debta  and  voncb 

Vouch  account 

Prove  debts  and  vouch 

Coats 

Title,  condiliuDS,  and 

posting 
Coats 

I  itle  and  posting 
Prove  debts  and  vouch 


LEGAL    POSTINGS: 


Larkm  ^  Co. 

/.arkm  ^  Co. 
Larlcin  ^  Co. 
Larkm  ^  Co. 

MoOoy  ^  Walton 
.\fatiieun 
Harlipaa 
tiartigan 

Stnpleton 
Orpen  ^  Svieera/ 


WBDNESDA  Y. 
Before  the  Chu*  Beoistbab,  at  12  o'clock. 


Anangement 


Title,  conditions,  and 
poatinj; 


THVRSUAY. 
Before  the  Chibv  Rboistbab,  at  12  o'duck. 


Arrangement 


Settle  report 


Cauy  4'  Clay 


PSIDA  Y. 
Before  the  Coubt,  at  11  o'clock. 


Joseph  M'Kee 
Patrick  Flood 
Nichael  Kyan 
James  Armstrong 
John  Gilshenan 
Kobert  H.  CoUister 
John  Bvme 
JiJin  M'Fadden 
Uichael  Kyan 


2iid  composition  sitting 
Ut  public  sitting 

do 

do 

do 
Final  examination 

do 

do 

do 
Application  to  dinniss 
debtor  summons 


fienner 
Whitt 
Kavanagh 
Larkm  q  Co. 
Perry  ^  Co. 
Malnewi 


Larkin  <f  Co. 
Larkin  ^  Co. 
Larkin  ^  Co. 


Before  the  Chikf  Bboibtbab,  at  12  o'clock. 


Jovph  U'Kee 
Philip  L  Lyster 
J.  U.  Walsh 
Patrick  Byrne 
Fiands  Cahir 


Prove  debts 

Prove  debts  and  vouch 

Uoete 

do 

do 


Bentier 
Perry  4  Co. 
Oldham  <f  Eaton 
Leaehman 
CuUiuan 


AlXrUDICATIONS  IN  BAITEBUFTCY. 
Brennan,  James,  Bridge-street,  Waterford,  merchant.    Sittings, 

Tuesday,  June  9,  and  Friday,  June  26.    Humfrey,  solr. 
Ctfpinger,  Thomas,  Castlebar,  Uayo,  grocer  and  spirit  dealer. 

Sittings,  Tuetck^,  June  9,  and  Friday,  June  26.    Hamil- 
ton and  Cnag,  solrs. 
DoDoe,  William,  Main-street,  Bray,  county  Wicklow,  provision 

dealer.     Sittings,  Tmday,  June  9,  and  Friday,  June  26, 

Thompaon,  solr. 
Labertonche,  Abel  William,  18,  Fleet-street,  Dublin.    Sittings. 

Tuesday,  June  9,  and  Friday,  June  26.     Catey  and  Clay, 

aolra. 
Qoirey,  James,  trading  as  James  Qoirey  &  Co.,  Tork-street, 

Belfast,  and  HoUrwood,  Down,  manufacturer.    Sittings, 

Tuadag,  Jvne  9,  and  Friday,  Jwie  26.     Thompton,  solr. 
Walker,  William,  and  Trevor,  John,  trading  as  Trevor  &  Co., 

Oniry-lane,  Unblin,  rag  and  metal  merchants.    Sittings, 

Tuetday,  fme  9,  and  Friday,  June  26.     Perry  and  Co., 

aolra. 
Davey,  John,  Ballaghaderreen,  county  Mayo,  grocer  and  spirit 

dealer.    Sittings,  Friday,  Jane  12,  and  Tuesday,  June  30. 

Hamiion  and  Craig,  soLrs. 

mriDENSB  IK  BABKBUTTCT. 

Moylan,  Patrick,  Nenagfa,  county  Ttpperary,  wool,  grocer,  and 
provision  dealer.  1st  and  final  ^vidend  48.  4a.  in  the  £• 
L  H.  Deering,  official  assignee.    Stone,  solr. 

Begets,  Andrew,  Clonmore,  Lontn,  farmer,  let  and  final  divi- 
dend 168.  2d.  in  the  £.  C.  U.  James,  official  assignee. 
Carroni,  solr. 


LANDED    ESTATES'    COURT. 

ConNTT  OF  WESTMBATH  AND  KINO'S  COUNTY. 

SALE, 
On  FRIDA  Y,  the  2li<A  day  of  JVSE,  1874. 


In  the  Matter  of 
the  Estate  of 

Duke  Crofton,  William 
Crofton,  and  Richmrd  Hem  y 
Crofton,  Trustees  for  sale 
under  the  wiU  of  WUIIam 
JoDt-s,  deoeaaed. 

Owners  and  Petitioners 
Continued  In  the  name  of 

Charles  William  St.  John, 
a  nt  w  Trustee,  under  Deed 
dated  15th  Decemlx'r,  1873, 
in  room  uC  Duke  Crofton, 
deoeaaed,  in  conjunction 
with  the  other  owners ; 

And  <n  the  Matter  of 
the  Estete  of 
Maria  St.  John  and  Robert 
Bt.  John,  and  of  the  said 
Robert  8t  John,  a  Truatee 
for  sale. 


TO       BE       SOLD, 
Before  the 
Honourable  Judge  Flanagan, 
At  the 
Landed  Estates'  Court,  Inn'a^iuajr, 
In  the  City  of  Dublin, 
On  FRIDAY, 
The  2(ith  day  of  JUNE,  1874, 
In  TwelTe  Lota, 
At  the 
Hour  of  Twelve  o'cloclc  noon. 
LOT  No.  1 
Consista  of  Fart  of  the  Landa  of 
Jonealoke,   utberwiae    Tullaghindgee- 
ragh,  oontoining  SOa  Or  23p,  held  In 
fee-simple,  producing  a  rent  of  £57  88; 
tenement  valuation,  £71  10a. 
LOT   No.  S, 
Conaisting   of   part    of    the    Landa 
of  Farkwood,  containing  211a  2r  23p, 
held  with  Lots  Nos.  3,  4,  S,  6,  7,  8, 
and  9,    under  fee-farm  grant  dated 
1 23rd  day  of  December,   1854,  at  the 


Owners  and  Petitioners.  /  rent  of  £78  8a  8d,  and  6d  in  the 
pound  Kectiver'a  fern.  This  Lot  will  be  Sold  primarily  charged  with 
the  payment  of  the  aaid  rent  in  indemnific  .tion  of  all  other  premiaea 
subject  thereto.  This  Lot  produces  a  profit  runt  of  £22  Ss  8d.  Tene- 
ment valuation,  £134  i7s  Od. 

LOT  No.  a 
Consista  of  port  of  the  Lands  of  KeorbOT,  containing  179a  Ir  Ip, 
held  bi  fee-farm,  producing  a  profit  rent  of  £129  2a  9d.    Tenement 
valuation,  £109  2a  Od. 

LOT  No.  4 
Conaists  of  part  of  the  Lands  of    Fearboy  aforesaid,   containing 
{a  Or  29p,  produdng  a  profit  rent  of  £2  88  9d.    Tenement  valuation, 
£>  MOd. 

LOT  No  5 
Consists  of  the  Lands  of  Bollinahhich,  containhig  105a  2r  2lp, 
producing  a  profit  rent  of  £16  It^s  4d.  Tenement  valuiitton,  £50  5s  Od. 
LOT  No.  6 
Consista  of  port  of  the  Landa  of  Faheeran,  containing  6a  2r  28p 
produdng  a  profit  rent  of  £3  ISa  6d.    Tenement  ToluaUon,  £4  6s  Od. 
LOT  No.  7 
Consista  of  part  of  the  Lands  of  Faheeran,  contaming  3i0a  Or  13p ; 
and  port  of  the  Lands   of    Burrow  or    Glenanummer,    containing 
8a  2r  9p,  producing  a  profit  rent  of  £127  lOs  Sd.    Tenement  valua. 
tlon,  £165  58. 

LOT  No  8 
Consista  of  part  of  the  Landa  of  Falieeran  aforetaid,  contahilng 
leSa  Or  39p,   prodwdng  a  profit  rent  of  £84   17s  lid.    Tenement 
valuation,  £102  5s. 

LOT  Na  8 
Consista  of  part  of  the  Lands  of  Burrow  or  Glenanummer,  oontaln- 
faig  9Sa  3r  18p,  pn,dticing  a  profit  rent  of  £62  IBs  OJd.    Tenement 
valuation,  £55  15s. 

LOT  Na  M 

Consista  of  the  Lands  of  Carlwack,  and  part  of  the  I^snda  of  Nougtia- 

val,  c-  ntaining  102a  2r  lip,  held  with  Lota  Nos.  1 1  and  12,  for  the 

residue  of  a  term  of  1,000  years,  created  by  deed  dated  4th  djw  of  July, 

1776,  from  February,  1782,  producing  a  profit  rent  of  £102  lis  6U. 

Tenement  valuation,  £76  5s.  — '. 

LOT  No,  IL 

Constats  of  Part  of  the  Landa  of  Coolvta,  containing  209a  Or  «p,  held 

as  aforesaid,  producing  a  profit  rent  of  £190  98  Id.  Tenement  valuaUoQ 

LOTNali 
Consista  of  Part  of    the  Lands  of  Coolvta  aforesaid, .  oontaUUng 
17a  Or  3p,  held  as  aforeaaid,  producing  a  profit  rent  of  £14  16b  Id. 
Tenement  valuation  £15  lOs. 

Dated  this  16th  day  of  May,  1874.  ,  „,    ^ 

HENKY  BOBKET  GREENE,  Chief  Clerk. 

PARTICCLAE8. 

Lot  No.  1  la  situate  in  ;the  Barony  of  Clonloaan,  and  Comity  o( 
Westmeath,  within  halt  a  mile  of  Jloate,  a  SUtlan  on  the  Midland 
Great  WesUm  Railway.  .      ,      „  ,  „,,  .. 

Lota  2  to  9,  inclusive,  are  situate  ta  the  Barony  of  Kilcoursey,  and 
King's  County,  are  withta  one  mile  of  the  Town  of  Moate.  There  la 
good  partridge  rtiootlng  on  this  portion  of  tlie  eaUte 

LotalO  to  12,  inclusive,  are  situate  in  the  Barony  of  Kilkenny  West, 
and  County  of  Westmeath,  ore  witliin  alx  miles  of  Moate  and  two 
mUes  of  the  flourishing  Town  of  BsUymahon,  a  good  market  and  po* 

For  Rentals  and  further  particulars  apply  to  the  Registrar's  OtBoe, 
Landed  Estates'  Court,  Inns'-quay,  In  the  City  of  Dublta;  or  to 

JOSHUA  BRERETON,  Solicitor  haling  carriage  of  the  Bale, 
13  Haioourt^treet,  DubUn.  4SS 
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LANDED  ESTATES*  COURT,  IRELAND. 

FINAL    NOTICE    OF  DECLARATION    OF    TITLE. 
TO    ALL    WHOM    IT    MAT    CONCERN. 


In  the  Matter  of 

the  Estate  of 


Charles  Blake, 


)  TITHERE  AS  the  said  Charles 

(  YV  Bloke  has  mude  application  to 
/^Uie  Landed  Estates'  Court  for  a 
\  Declaration  that  he  has  a  good  and 

Owner  and  Petmoner ^suflfWent   title   in   fee-simple  to    the 

Lands  of  Bullyglasi  and  i  urramore,  sitnate  in  the  Baron^r  of  Clare- 
morris  and  County  of  Mayo,  and  the  Lands  of  Garrymore  and  the 
Lands  of  Co^loon,  rituate  In  the  Baniny  of  KUmaine  and  sidd  Count/ 
of  Ma  JO. 

And  whereas  the  Court  has  Investigated  the  title  of  the  lald  Charles 
Blake  to  the  said  Lands  and  Pre  *  iscss, 

Now  this  is  to  ^ive  not'ce  that  the  Court  has  decided  that  the  taXd 
Charles  Blake  has  a  good  and  sufficient  title  in  fee-almple  to  the  »iid 
Lands  and  Premises,  si^Je  t  to  the  tenancies,  rights,  easements,  and 
IncumKrances  set  forth  in  the  rental  and  schedule  of  incumbrances 
Indgtid  In  the  proper  offices  of  the  said  Court,  and  discharged  from  all 
other  estates,  interests,  and  demands  whatsoever;  snd  that  a  draft 
Declaration  of  Title  liaa  been  settled,  and  may  be  Inspected  at  my 
office;  and  tliat  on  the  expiration  of  one  month  troiai  the  publlcatioD 
hereof  the  Court  wi  1  pro  eed  to  sign  such  Declaration  and  all  per- 
stms  objecting  to  such  Declarallnn  are  hereby  required,  within  the  said 
period  of  one  month,  to  show  sooh  cause  as  thi-y  may  be  advised 
against  the  dgnature  thereof,  and  no  appeal  from  such  Declaration  <rf 
Tit  e  on  behalf  of  any  person  will  lie  after  the  dgnature  and  registra- 
tion of  the  same. 

Dated  this  2l8t  day  of  Hay,  1874. 

C.  B.  D0BB8,  Examiner. 
EDWARD  and  GEORGE  8TAPLET0N.  38,  CoUege-green, 
Dublin,  Solicitors  having  carriage  of  the  Order.  446 


LANDED   ESTATES'   COURT,   IRELAND. 

DECLAJtATION    OF   TITLB^FINAL    NOTWS. 
TO    ALL    WHOM    IT    MAY    CONCERN. 

In  the  M«tw  of         ^  nrHEREAS  Charles  Walker 

the  Estate  of         ,„  f    TT      Molony,  Clerk  of  Brick  Honae, 
The  Reverend  Ltiarles  W.  ."■Beaton,  South  Devon,  England,  has 

Molonj,  I  made     appUcatioa     to     the    Landed 

Owner  and  Petitioner.  I  Kitatea'  Court  for  a  Declaration  that 
he  has  a  good  and  Butndent  title  in  fee-almple  to  the  Lands  of 
Kilacrandy,  otherwise  Rilnecrandy  or  Kilnicrandj,  with  Its  sub- 
denookinations  containing  291  acrea,  9  roods,  and  6  percties,  statute 
measure,  or  thereabouta,  sitnate  in  the  Baronies  of  Utiper  and  Lower 
Bnnratt7,  and  Countj  of  Clare, 

And  wliereas  the  Court  haa  InTestlgated  the  title  of  the  said  Charles 
Walker  Molony  to  the  said  Lands  and  Premises, 

Now  this  Is  to  give  notice  that  the  Court  has  decided  that  the  said 
Charles  Walker  Molony  has  a  good  and  s  fflcient  title  in  fee  to  the 
said  Lands  snd  Premlsesk  subject  to  the  tennnci-  s,  lights,  and  ■  ase- 
raents,  and  incumbrancea,  set  forth  in  the  rental  and  schedule  of 
Incumlrances  lodged  in  the  proper  office  of  the  sa'd  Court,  a-  d 
dtocbarged  f^om  all  other  eatatea.  Int  resta,  and  demands  whatsoeTer, 
and  that  a  draft  Declaration  of  Title  has  been  settled,  and  roi^  be 
Inspected  at  my  offloe ;  and  that  on  the  expiration  of  one  month  from 
the  publication  hereof,  the  Co  rt  will  proceed  to  sign  such  DeolarA- 
tlon;  and  all  persons  objecting  to  such  Dedaratian,  are  herein  re- 
qulrad,  within  the  aald  period  of  one  montii,  to  show  such  cause  as 
tb^  maj  be  adTised  against  the  signature  thereof,  and  no  appeal  from 
such  Declaration  of  Title  on  behalf  of  any  person  will  lie  after  the 
signature  and  registration  of  aame. 

Dated  tUs  leth  da;  of  May,  1874. 

G.  E.  DOBB8,  Examiner. 
SAMUEL  F.  HEDINOTON,  SoUoltor  for  Owner  and  PeU- 
tioner,  33,  Rutland-square.  441 


LANDED  ESTATES'  COURT,  IRELAND. 

DBCLARATIOS    OF    TITLE.— FIKST   NOTICE. 


In  the  Matter  of 
the  Estate  of 


THIS  18  TO  Giva  Nones 
TO  J 


.    ALL  WHOK  IT  If  AT  CUHCZKIf, 

Bichard   Dane,  ao   owner /th**  Rlchapd  Dane,  of  No.  S  Cr.j- 
ol  an  Estate  in  Fee-farm.     I  thwalte    Park,    Kingstown,    in    the 

^County of  Dublin,  Esq.,  C.B.,  on  the 

8th  day  of  May,  1874,  presented  his  petition  to  the  Landed  EsUtet' 
Court,  Ireland,  praying  that  the  Title  to  part  of  the  Lands  of  Kelly- 
bevlin  and  Slee  (part  known  as  Gortgonnell),  containing  fiSa  Ir  87p, 
part  of  the  Lands  of  i.rumgallon,  containing  90a  2r  lOp,  and  Derry- 
beg,  containing  47  acres,  and  part  of  the  Lauds  of  Derryrore,  contain- 
ing 83«  3r  Op,  statute  measure,  situate  In  the  Baronies  of  Magheraboy 
and  Tirkennedy,  and  County  of  Fermanagh,  ml^t  be  InTeatigated, 
and  a  judicial  declaration  made  thereon  tqr  the  Court,  that  be,  tlie 
aald  Richard  Dane,  haa  a  mod  and  sufBdent  Title  in  tee-farm  to  the 
aatd  part  of  tlie  Lands  of  KellybeTlin  and  Slee  (part  known  as  Gort- 
gonnell),  situote  in  the  Barony  of  Tirkennedy  and  County  of  Fer- 
managh, subject,  with  othtr  Lands,  to  the  rent  of  £133  9s  Id,  created 
by  a  perpetuity  oonTeyanoe  dated  the  37th  June,  1881 ;  alao  to  part  of 
the  said  Lands  of  Drumgallon  and  Derryb^,  rituate  in  the  said 
Baronies  of  Magheraboy  and  Tirkennedy,  and  said  Count;  of  Fer- 


managh, subject  to  the  rent  of  £88  14a  6d,  created  by  a  pc-fpetulty  con- 
veyiuice  dated  the  27th  June,  1881 ;  also  part  of  tlie  said  Lands  ol 
Deiryvore,  situate  in  the  Barony  of  Tirkennedy,  subject  to  the  rent  of 
£118  6s  4d,  created  by  a  perpetial  conveyance  dated  the  1 5th  July. 
1681,  and  subject  to  the  leases  and  tenandea,  rights,  essementi,  and 
incumbrances  specified  in  the  said  petition. 

Now,  the  Court  will,  after  twenty-one  days  from  the  date  hereof, 
proceed  to  investigate  the  Title  to  the  said  Lands,  and  If  such  inves- 
tigation prove  satisfactory,  will  make  a  Declaration  of  Title  ponuaat 
to  the  prayer  of  said  petition  -  and  all  persons  objecting  to  such  Dtnls- 
ration  of  TtUe  being  made,  are  hereby  required  to  enter  an  appearance 
In  the  Matter  of  the  faid  Estate  within  the  time  aforesaid,  and  to  show 
such  cause  as  they  may  be  advised  against  such  Declaration  of  Title 
aa  aforesaid  being  made. 

Dated  this  13th  day  of  May,  1874. 

JAMES  M'DONNELL,  Examiner. 
WILLIAM  JAMESON,  68,  EIaroourt.<treet,  Dublin,  Solicitor 
having  carriage  of  Order.  438 


LANDED    ESTATES'    COURT. 


In  'he  Matter  of 
the  Estate  of 


\  VrOTICE   is  hereby  Given, 

(  .lI     that  the  entire  of   this  Kstata 
John  TbomtOD,  ^having  been   diapoaed  of   by   Pri.ate 

I  Contract  (confirmed  by  the  Honourx- 

Owner  and  Petitioner.       ;  ble    Judge    Flanagan),    no    fmthtr 

Pr^KMals  will  be  rect^ived  after  this  data. 
Dated  this  14th  da;  of  May,  1874. 

H.  R.  OBEENE,  Chief  Clerk. 

EDMUND   MULVIHILL,    SoUdtor  havtag  carriage  of  the 
Sale,  No.  8  North  Oreat  Oeorge'a-atreet,  Dublin.         436 


LANDED    ESTATES'   COURT,   IRELAND. 

QUEEN'S     COUNTY. 

SALE, 
On  FRIDA  T,  the  lith  day  of  JUNE,  1874. 

In  the  Matter  of  ")TO        BE         SOLD 

the  Estate  of  f  X  bt 

Thomas  A.  Bailey,  Esquire,  f  PUBLIC    AUCTION, 

Owner  and  Petitioner. J  in  Three  Lots, 

(if  not  previously  dtspceed  of  by  Private  Treaty, 

aa  mentioned  below). 

By  the  Honourable  Judge   Flanagan, 

At  his  Court, 

Landed   Estates'   Court,    Four  Conrta,    Inna'.<iuay, 

DubUn, 

On  FRIDAY,   the   13th  da;  of  JUNE,   1874. 

At  Twelve  o'clock  noon. 

The  following  Valuable  Fee-shnple  Properties,  situate  In  the 

Barony  of  Maryboro'  West,  In  the  Queen's  County: — 

LOT  1. 
Consists  of  the  Townland  of  Oekanaroe,  containing  108a  8r  23p, 
starure  measure,  or  thereabouts,  and  producing  a  present  net  pro8t 
rent  of  £7(1  7s  8d. 

LOT  ». 
Consists  of  the  Townland  of  Springfield,  containing  314a  Or  14ph 
statute  meaaure,  or  thensahouts,  and  producing  a  present  net  rental 
of  £83  10a  8d. 

LOT  3. 
Consists  of  the  Townland  of  Camcloon,  containing  fiS8a  Or  35p, 
statute  meaaure,  or  thereabouts,  and  producing  a  present  net  profit 
rent  of  £368  lOs  lud. 

Dated  this  38th  day  of  April,  1874. 

O.  E.  DOBBS,  Examiner. 

DESCRIPTIVE  PARTICULARS. 

The  lands  lie  within  a  few  miles  of  the  Railway  Stations  of  Mount- 
rath  and  Maryborough,  and  are  adjacent  to  Moummelltck,  where  Cain, 
Ac,  are  held. 

The  tenants  are  of  a  superior  class,  and  the  land  Is  of  excellent 
quality. 

Portiona  have  been  lately  drained. 

It  is  much  underlet. 

Messrs.  Braaalngton  and  Gale  have  recently,  by  direction  of  the 
Court,  made  a  verified  valuation,  and  they  report  that  the  present 
letting  value  of  the  estate  is  £63A  14s  9d,  being  about  one-third  mora 
than  the  actual  rental. 

The  tenants  enjoy  the  right  of  turbary  In  the  bog  upon  the  adjoining 
lands  of  Iry  (the  pruperty  of  Sir  Charles  Coote). 

Proposals  (in  writing)  for  the  purchase  of  all  or  any  of  the  Lots  will 
be  received  by  the  Owner's  SoUdtors  up  to  tlie  38th  day  of  Mat,  1874, 
and  will  be  subm  tted  to  the  Judge  on  the  let  day  of  J  uke,  1874,  at  the 
silting  of  the  Court  (or  at  the  earliest  opportunity  afterwards)  iritboot 
fui  ther  notice  to  any  person. 

For  Rentals,  Mapa,  and  further  particulars,  s^y  at  the  Regbtiv's 
Ofilce,  Landed  Estatea'  Court,  Four  Courta,  Inn's-quay,  Dublin; 
or  to 

BIr.  CHARLES  MOORE,  Iry,  Ballyftam,  Monntrath  (who  will 

point  out  the  Premisea) ;  or  to 
Meaara.  MEADE  8k  COLLE8,  Sdidtors  for  the  Owner  and 
Petitioner,  having  eaniage  of  the  Sale,  No.  8  Kildare^treet, 
Dublin.  419 
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In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTIES     OF    LONGFOHD    AND    CAVAN. 


SALE, 
Oh  FRIDA  T,  tielMdttfqf  JUNE,  1874. 


In  the  Muthsr  of 
the  Estate  of 
Stamfurd       Hatton      and/ 
Balpb      Kobert       Wheelerl 
Ungen,  EaqnL,  Trastee*  of/ 
the  Will  of  the  late  Robert^ 
Rlltton.  Esq.,  deoeaseri. 
Ownera  and  Petitioneni 
<Jn    FRIDAY,    the' 


D, 


TO      BE      SOL 
In  Eight  Lots, 

Before  tiie 
Hononrable  Judge  Flanagan, 
At  his  Court, 
Landed  Estates'  Court,  Inns'-qusy, 
In  the 
City    of    Dublin, 
IWh   day   of   JUNE,    1874, 
At  the  hour  of  Twelve  o'cloclt  noon. 
The  foUowtng  Fee-simple  Estates,  situate  in  the  barony  of  Granard 
and  coflmtj  of  Zx>ngford,  and  in  the  baronies  of  Clonnmhon  and  Tully- 
hnnca.  in  the  county  of  Cavan,  as  specified  in  the  descrlptiTe  pai*- 
ticuLars. 

PrapoBala  for  all  or  any  part  of  the  Premises  wIJl  be  rvceiTed  by 
Me»<ra.  L.  Dobbin  and  Co^  the  Solidtois  baring  'he  carriage  of  the 
proceedinga.  up  to  KHdiy,  the  5th  day  of  June,  1H74,  and,  if  approred 
of  by  the  Owners  and  Petitioners,  will  be  submitted  to  the  Jadge  for 
lib  approval. 

Dated  tfaia  8th  di^  of  Blay,  1874. 

H    R.  GREENE.  Chief  Clerk. 

DESCRIPTIVE    PARTICULARS. 

LOT  1. 

Consiats  of  the  Town  and  Lands  of  Leitrim  or  Corbawn.  situate  in 
the  barony  of  Granard  and  county  of  F-ongford,  containing  466a  Ir  16p 
itatnte  measure,  and  produces  a  net  yearly  rent  of  £245  198  lid. 
LOT  2. 
CondEtB  of  the  Town  and  Lands  of  Kllmore,  situate  in  the  barony  of 
Granard  and  county  of  Longford,  oont^nlng  about  6(H%  3r  and  4p 
Engliah  statute  measnre,  and  producing  the  net  annual  rent  of 
X:72  6a  lOd. 

LOT  3. 

This  I^ot  conrisU  of  the  Town  and  Lands  of  Toome,  situate  in  the 

brony    of     (irana.rd    and    county    of    Longford,     containing   about 

74fo  Ir  30p   statate  measure,  and  prodndug  a  net  yearly  rent  of 

JK«0  IGa  3d. 

LOT  4. 
Ttiia  Lot  contfsta  of  the  Town  and  Lands  of  Drambradtlts,  rituate 
in  the  barony  of  Clonmabon  and  county  of  Cavan,  containing  about 
13U  2r  38p,  and  producing  a  net  yearly  profit  rent  of  J670  te 

LOT  6. 

TUs  Lot  consists  of  the  Town  and  Lands  of  Middletown,  iltuate  in 

the  barony  of  Clomnafaon  and  county  of  Caran,   containing  about 

3.'5a  Or  S^  statute  measure,  aud  producing  a  net  profit  rent  yearly 

ofjemaasd. 

LOT  e. 

This  Lot  consists  of  the  Town  and  Lands  of  K'Uycasson,  or  Kllly- 
cartron,  situate  in  the  barony  of  K  lonmahon  and  county  of  Cavan, 
eontaining  about  156a  Ir  20p  statute  measure,  and  produdng  a  net 
fotifit  rent  yearly  of  £70  13s  6d. 

LOT  7. 

Tliis  Lot  consists  of  the  Town  and  Lands  of  Dmmhawnagfa,  rif  nate 
in  the  barony  of  Clonmahon  and  county  of  Caran,  contacting  about 
4J3a  2r  33p  statute  measure,  and  producing  a  net  yearly  profit  rent 
oi  £178  128  3d. 

LOT& 

Cnuists  of  the  Town  and  Lands  of  Dmmkeerin  Black,  otherwise 
Beg.  and  part  of  DromkilrooAe,  situate  in  tlie  barony  of  Tul^hunco 
and  county  of  Cavan,  containing  lS9a  tr  8p  statute  measure,  and  pro- 
docing  the  net  yearty  rent  of  £96  17s  lOd. 

The  Premises  descrilwd  in  I.otB  1,  2,  and  3,  are  of  excellent  quality 
for  dcber  graxing  or  tillage  purposes,  and  ara  well  watered,  fenced, 
and  ahelrered,  and  are  roost  eligibly  circumstanced  fw  purchasers, 
bong  situate  in  the  best  part  of  the  county  of  Longford,  and  within 
aboat  seven  miles  of  the  town  of  Granard,  in  said  county  of  Longford, 
and  twelTQ  miles  ctf  Cavan,  in  the  county  of  Cavan,  in  each  of  which 
flrst-diaas  markets  and  fain  tufr  all  sorts  of  farm  produce  are  regularly 
held 

The  branch  of  the  Midland  Great  Western  Railway  from  HulUngar 
to  Cavan  passes  a4jaoent  to  these  Lands,  with  a  Station  at  Ballywillan, 
aboat  seven  miles  distant,  thus  sffording  cheap  and  expedltluus  access 
tA  the  chief  sarkets  and  fairs  of  IrelaruL  In  addition  to  abundant 
torfaaiy  for  the  tenanta,  there  is  a  ocmdderable  tract  of  excellent  l)og 
In  the  owners'  lunds,  which  has  now  become  most  valuable. 

The  PremiseB,  Lots  4,  5,  6,  and  7  I  e  in  a  ring  fence,  anJ  are  of  good 
quality  for  eittier  graidng  or  tillage  pur-poses,  being  well  watered, 
feooed.  and  diritered,  and  lying  within  atraut  ten  English  miles  of  the 
town  of  Cavan,  the  asBtie  town  for  the  county,  and  about  six  Rrgllsh 
mOes  ot  Ballinagti,  and  five  miles  of  Granard,  in  the  county  of  Long- 
ford, in  eadi  of  which  towns  fairs  and  markets  for  all  kinds  of  farm 
prodnoe  are  r^^ularly  held.  The  MLiland  Great  Western  Railway 
from  Dublin  to  Cavan  runs  tiuroi^h  a  portion  of  these  Lands,  and  has 
StatiODS  at  Crossdoney  and  Cavan,  distant  about  four  and  ten  miles 
respectively,  thus  afforJlng  chesp  and  ready  scoeas  to  all  tbe  principal 
fail*  and  markets  of  Ireland. 

There  is  a  large  and  ample  supply  of  turbary  on  these  Lands,  which 
greatly  odnnces  their  value,  and  also  a  considerable  tract  of  valuable 
bog  fai  the  ovntm*  hands.  The  entire  of  these  Lands  are  si'  uate  in  a 
mast  dc^raUe  posiiion  for  purcliasers. 

Tbe  Lands  described  as  Lot  8  were  formerly  held  in  fee-f^rm,  but 
no  rem  has  been  paid  in  req;KCt  of  these  premises  by  the  owners,  or 
tbe  late  Mr.  Robert  Hutton,  who  purcliased  tbe  premises  in  IflJSl,  or, 
ft  is  believed,  for  many  years  previously ;  are  of  excellent  quali^  lor 


grasing  or  tillage  purposes,  well  watered,  fenced,  and  sheltered,  and 
lie  within  about  fire  miles  of  the  town  of  Arva,  f  ve  miles  of  KilleHhan- 
dra.  and  nine  miles  of  Cavan.  the  asedze  town  for  the  county,  and  la 
all  of  which  fairs  and  markets  for  the  sale  of  farm  produce  are  resa- 
larly  held.  " 

There  is  a  Station  on  the  branch  of  the  Midland  Great  Western 
Railway  f i  om  Dublin  to  Cavan,  at  CrosBd<mey,  about  five  miles  distant 
from  tills  Lot. 

The  entire  Lands  are  occupier!  by  a  respectable.  Industrious,  and 
thriving  tenantry,  at  very  moderate  reits,  who  |i8y  their  rents  regu- 
larly. 

Tbe  vendors  will,  if  required  by  tbe  purchaser  of  any  LuL  aJlow  any 
part,  not  exceeding  two-thirds,  of  the  purctiase  money  to  rema'n  on 
the  security  of  a  first  mortgage  of  the  property  purchased  for  any  term 
not  exceet^og  ten  years,  with  interest  at  4^  per  cent. ;  such  nutttgage 
to  contain  a  proper  power  of  tale  in  cose  of  default  being  made  In  pay- 
ment of  tlie  prindp&l,  or  of  any  half-yearly  instalment  of  interest  for 
six  montbis  ^iev  the  same  shall  become  payable. 

For   Rentals  and  further   particulars  spply  at  the  Office  of  the 
Landed  Estates'  Court,  Inn's-quay,  in  tbe  City  of  Dublin;  to 
JOHN  ARMSTRONG,  £»i.,  SoUcitor,  Cavan; 

ALBERT  HUTTON,  Esq.,  Drumully  House,  KiUeshandra; 

STAMFORD  UUTTON,  Esq.,  Lincoln's  Inn,  London;  or  to 

Messra  LEONARD,  DOBBIN,  and  Co,  Solicitors  having 
tbe  carriage  of  the  proceedings,  Na  27,  Gardh3er*i-plaoe, 
Dublin.  426 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 


COUNTY    OP    ARHAOa. 


In  the  Hatter  of  ' 

the  Eitate  of 
Heniy  Stevenam  and 
Christopher  Stevenson  and 
Mercer  Stevenaon,  hia 
Trustees  for  BaJe,  or  some 
or  one  of  them.     o^e„. 

Bx^parte 

Anthony   Cowdv, 

Petitioner. 

And  in  the  Hatter  of 

the  EsUteof 

Henry  Stevenson,  and  of 

Christopher  Stevenson  and] 

Mercer       Stevenaon,      his  I 

•nrustee.  for  sale,  o,„^,[ 

Bx-partt 
John  Hancock, 

PetitioDer., 


the- 


PURSUANT    to 
O  S  D  E  R 
Of  the 
Hononrable  Judge  Flanagan, 
Propoasls 
For  the  Purchase, 
By 
PRIVATE       CONTRACT, 
Of  the 
Underroen'loned   Lota, 
Eemaining  Unsold, 
Will  be 
Raoehred, 
And 
Submitted  to  the  Judge 
For  hla  Approval, 
By  the 
Soltdton  having   Carriage 
of  tbe  Sale, 
Via.:— 


LOT  No.  1. 
Part  of  the  Lands  of  Clencurlsh,  oontalnlng  8a  2r  !6p,  slahit* 
measure,  and  Parts  of  Balllnary,  containing  8a  Shr,  held  under  lease  of 
7th  of  April,  1839.  tor  three  lives,  at  the  rent  of  £16  16s  4id;  also 
another  Part  of  said  Lands  of  Baliinary.  containing  2a  Ir  26p,  held 
under  lease  of  the  6th  of  May,  1842,  for  three  llve^  subject  to  rent  of 
£1 10s;  another  Psrt  of  said  Lands  of  Balllnary,  containing  Va  Or  39p, 
or  thereabouts,  statute  measure,  held  under  lease  dated  the  22nd  of 
July,  1839,  for  three  lives,  subject  to  the  yearly  rent  of  £3  10s ;  all 
situate  in  the  Barony  of  Onelland  West,  and  Coun^  of  Arma^ 

LOT  No  8. 

Consisting  of  another  Part  of  the  said  Laaft  of  CleTusarrish,  con* 
talning  4a  2r  38p  or  thereabouts,  statute  measure,  held  under  lease 
dated  the  3rd  of  June,  1841,  for  three  lives,  and  subject  to  the  annual 
bead  rent  of  £6  6s  9d. 

LOT  No  4. 

Consisting  of  Part  of  the  said  Lands  of  Clencarrlsh,  containing 
29a  Ir  23p,  or  thereabouta,  statute  measure,  and  held  under  leaae 
dated  the  16th  day  of  October,  1866,  for  tbe  unexpired  term  ot  21 
years,  from  the  1st  of  November  then  last,  and  subject  to  the  yearly 
rent  of  £88  7s  9d. 

LOT  Na  6. 

Consisting  of  Part  of  the  Landa  if  Clantilieu,  In  the  Barony  of 
Onelland  West,  and  County  of  Armagh,  containing  4a  Or  2p,  statute 
measure,  held  under  lease  besring  date  the  8th  day  of  November,  1842, 
for  three  lives,  and  subject  to  the  annual  head  rent  of  £6. 

LOT  No.  6. 
Consisting  of  Fart  of  the  Landa  of  Breagh,  In  the  Barony  of  Oneiluid 
West,  and  County  of  Armagh,  containing  31a  2r  88p,  or  thereabouts, 
statute  measure,  and  held  from  year  to  year,  at  the  annual  head  rent 
of  £41  sterling. 

Dated  this  13th  day  ot  May,  1S74. 

H.  R.  OREEME,  Chief  Cleifc 
ATKINSON  and  FR08TE,  Solicitors. 


The  head  rents  up  to  the  1st  of  May,  1874,  the  oomity  eeas  presented 
prior  to  the  last  as^zca,  and  all  poor  rate,  wUl  be  paid  out  of  the  funds 
in  Court. 

For  Rentals,  Haps,  and  farther  particulars  apply  at  the  Registrar's 
Office,  Landed  Estates  Court,  Inns'-quay,  Dublin ;  or  to 

Messrs.  ATKINSON  and  FR08TE,  the  gollctton  having 
carriage  of  the  Sale,  SO  Lower  Sackville-street,  Dublin; 
and  Tandragee.  437 
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In  the  LANDED  ESTATES'  COURT,  IRELAND. 


BRAT    HEAD,    CODNTT    OP    WICKLOW. 


In  tb*  Matter  at 

theEiUteof 

Laurence  Murphy, 

Owner    and    Petitioner. 


L  D 


And  in  the  Matter  of 

the  Estate  o( 

Charles    Putland, 

An  owner  of  Land. 


the! 


TO      BE      so 
BY    AUCTION, 
Before  the 
Honourable  Judge  Flanagan, 
On  FRIDAY, 
The   19th   day   of    JUNE,    1874, 
In  One  Lot, 
At  the 
Landed    Fjtatee'    Court, 
Dublin 
At  Twelve  o'clock, 


And  In  the   Hatter  of 

Partition  Act.  I86a  _._  ,  _„,„  „„„,^ 

The  Plot  of  Ground  called  the  Triangle' Fieldl'TatelT  part  of  the 
Uemeane  of  Bray  Head,  containing  by  ordnance  aurvey  2a  8r  8p 
statute  measure,  upon  which  the  House  and  Premises  called  "  Gn»- 
jenor  House"  stands,  situate  In  the  Parish  of  hriy.  half-harony  of 
lUthdown,  and  County  of  Wicklow,  held  undir  lease  dated  7th  March, 
**??' .'.  W"7"  ?'••"*)«  jears,  at  the  yi  arly  rent  of  £26  4s  Od. 
Dated  this  12th  day  of  May.  1874. 

BICHARD  TOPHAM,  for  CUef  Clerk. 

The  Triangle  Field,  which  Is  let  to  a  yearly  tenant  at  £S  per  annum, 
for  grazing,  presents  splendid  eleTated  ground,  suited  for  buildine 
Tills  or  cottage  residences,  which  would  be  a  profltable  bivestment  for 
a  spccu  ator,  who  would  he  certain  to  realise  a  large  remuneretlre 
yearly  profit  rent  for  his  outlay  of  capital  expended  hi  the  erecUon  of 
pretty  -ea-side  resldenrea,  as  the  locality  befaig  on  the  Une  of  the 
DubUn  and  Wicklow  KaUway,  and  quite  close  to  the  town  of  Brar,  la 
mucli  sought  after  by  gentry  and  wealthy  chusee. 

For  situation  the  place  has  no  superior,  being  opporite  to  the  sea  ■ 
It  can  never  be  out-built,  or  the  present  unrivalled  view  ur  surround, 
bag  scenery  of  the  Bay  of  Dublhi,  Hill  of  Howth,  Wicklow  Mountains, 
Dalkey,  Killlney  Hills,  Ac,  be  shut  out  ^^ 

BuUdhig  materials  or  stone  can  be  had  at  the  adjohiing  qunriea  at 
40.  POT  load,  ciintaining  not  more  than  IS  cwt,  pumunt  to  agreement 
contalnMi  in  the  lease  of  7th   Man*,  1861,  and  agreement  of  38th 

Groavenor  House  Is  let  to  a  yearly  tenant  at  £48  per  year,  which 
two  rente,  after  payment  of  the  resi-rved  yoariy  rent,  leave  a  profit 
rent  of  about  £ag  16a  Od,  which  is  capable  of  hebiv  greatly  inernsed 
By  building  a  large  number  of  houses  on  the  Triangle  Field. 

The  Premises  are  within  a  few  minutes'  walk  of  the  Terminus  of 
the  Bray  Railway  and  town  of  Bray. 

...£'"'  *«"?■".  ™»I».  *"'!  further  particulars  apply  at  the  Registrar's 
OfHce,  Landed  EsUtes'  Coui  t,  DubUn ;  or  to 

JOHN  JOSEPH  ADAMS,  Soltcitor  baring  carriage  of  Sale, 
Office,  No.  3,  Upper  Camden-street,  Dublin.  434 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 
11^0        BE       SOLD 


In  the  Matter  of 
the  Esute  of 


John  Oglo  Evans,  Esquire,  | 
Owner  and  Petitioner. 


'  PUBLIC    AUCTION, 

Before  the 
Honourable  Judge  Flanasan, 
At  the 


Landed  Estates'  Court,  Inns'-qusy.  Dubltai, 

On    FKIDAY,     the    19th    day    of    JUNE,     1874, 

At  the  hour  of  Twelve  o'clock  noon. 

The  foUowing  Property,  situate  in  the  Barony  of  Gallen,  and 

,__  County  of   Mayo:— 

LOT  1  Conaista  of  part  of  the  Townland  of  Callow,  held  hi  fee, 
•""•••jnlyg  823a  Or  39p  statute  measure,  produchig  the  net  yoariy 

LOT  2  haa  been  Sold. 

LOT  S  Cmiaists  of  the  nndlTided  moiety  of  the  Townland  of 
CoUagagli,  held  in  tee,  oontalning  in  the  whole  719a  3r  83p  sutute 
measure,  producing  the  net  yearly  rent  of  £181  ISs  6d. 

LOT  4  baa  been  Bold. 

LOT  8  Consists  of  part  of  the  Townhuid  of  Callow,  held  In  fee, 
containhig  417a  Or  27p  sUtute  measure,  produchig  the  net  yeariy  rent 
ot  £212  ie«  8d. 

LOT  6  has  been  Sold. 

LOT  7  Conalsti  of  part  of  the  Townhuid  of  Belgarrow,  held  in 
fee-farm,  containing  47te  Or  24p  statute  meaaure,  prodiadnK  the  net 
yearly  rent  of  £260  16a  ed. 

Dated  thia  14th  day  ot  Mf,  1874. 

a  B.  OEEENK,  Chief  Clerk. 

DESCRIPTIVE    PARTICULARS. 
The  Lands  in  the  County  Msyo,  comprising  these  Lota,  are  all 
situate  within  a  convenient  distance  of  the  principal  market  and  post 
towns  of  this  part  of  the  county,  a  portion  ot  them  being  about  halt  a 
mile  from  Foxford. 

Pro.osalsforaUoranypartof  the  property  by  private  contract  will 
be  recuved  up  to  the  8th  day  of  June,  1874,  and  submitted  to  the  Hon. 
Judge  Flanagan  for  approval. 

For  Rentals  and  further  particulars  apply  at  the  Office  of  the 
Landed  Estates'  Court;  or  to 

Capt    W.   H.  BROWNING,   Loughioher  Caatle,  CaMr,  Ca 

Tlpperary,  the  Agent  over  the  Kstate ;  or  to 
Messrs.  KEILY  and  LLOYD,   SoUcltors  having  oarrlage  of 
Bale,  »  Ctore-atreet,  Dublin.  ^40 


LANDED    ESTATES'    COURT. 

COUNTY    OF    ROSCOMMON. 


In  the  Mstterof 
the  Estate  of 
Margaret  M'Manua,  widow,  I 
Anne  Lynden,  wife  of  I 
Richard  Lynden;  Jwroeal 
M  'Manua,  Elizabeth  Rolton,  1 
wife  of  James  Holton ;  and  ; 
-WillUm  Beatty, 

Ownerat 
Ex-part» 
Anne  Lynden, 

Petitioner. , 


o 


BE       SOLD 


PUBLIC    AUCTION, 

In  One  Lot. 

Before  the 

Honourable  Judge  Flanagan, 

On    FRIDAY, 

The    12th  day  of  JUNE,   1874, 

At  the 

Hour  of  Twelve  o'clock  noon. 

At  the 

Landed  Estates'  Court,  Four  Coorta, 

Inna'-quaj, 

In  the  City  ot  Dublin, 
Part  ot  the  Lands  of  Bogwood,  situate  in  the  Banmy  of  Balllntnbber 
South,  and   County  of   Roscommon,   held  In  fee-simple,  oontsining 
189a  3r  37p,  producing  s  net  annual  rental  of  £86  Sa  84d. 
Dated  this  13th  day  ol  May,  1874. 

H.  R.  GREENE,  Chief  Clerk. 

Proposals  tor  the  purchase  by  private  sale  ot  the  property  will  be 
received  up  to  the  Ist  day  of  June,  1874.  by  the  Solicitor  having  the 
carriage  of  the  proceedings,  and  will  he  by  him  submitted  to  the  Judge 
for  his  approval. 

For  Rentals  and  further  parUculars  apply  at  the  Landed  Estates? 
Court,  Inns'-quay.  Dublin  ;  or  to 

THOMAS   GERHARD,    Solicitor  hav(i«  carriage  of  Sale, 
28,  Westmoreland-street,  Dublin.  451 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

I    L    L    I    A    M~         DUNNE, 

or  Mabi-street,  Bray,  hi  the  County  of  Wicklow,  Provision 
Dealer,  was  on  the  18th  day  of  May,  1874,  adjudged  Banknqit. 

Puhlte  Sittings  will  be  held  st  the  Court  of  Bankruptcy,  Four 
Courta.  Dublin,  on  TUESDAY,  the  9th  day  of  JUNE,  1874. 
and  on  FRIDAY,  the  26th  day  of  JUNE,  1874,  at  the  hour  of 
Eleven  o'clock  in  tlie  forenoon,  whereat  the  Bankrupt  is  to  attend, 
and  to  make  a  full  disclosure  and  discovery  of  bis  Estate  and  Effects. 
Creditors  may  prove  their  Debts,  and  at  the  First  Sitting  choose  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bsnkrupt  is  required  to 
finish  his  Examination. 

All  persons  baring  In  their  possession  sny  Property  of  the  Bankrupt, 
must  deliver  it,  and  all  Debts  due  to  the  Bankrupt  must  he  paid,  ta 
Chablxs  Uenkt  James,  OfficUl  Assignee,  Up  er  Ormond-quay, 
DubUn,  to  whom  CraUtora  may  forward  thehr  AffldaviU  or  llebt. 

HUGH  DOYLE,  Registrar. 
BENNETT   THOMPSON,    Solicitor,    16  Bachelois'-walfc, 


w 


DnhUn. 
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lUGH    COURT    OF    CHANCERY. 

Pursuant  to  a  Decree  ot  the  High  Court  ot  Chanceiy,  made  In  the 
Cause  of  John  lirscken  and  John  1  ogarty,  plaintiffs;  Eliza  Blake, 
Kate  Blake,  and  Bridget  BUke,  defendants— the  Crediio  a  ot 

THOMAS  BLAKE, 

late  of  Trim,  hi  the  County  of  Meath,  Fanner  and  Cttte 
Dealer,  who  died  in  or  about  the  month  of  March,  1873,  are,  on  or 
before  the  6th  day  of  JUNE,  1874,  to  send  by  post,  pre-paid,  to  Mr. 
JoHii  TuOHAS  Hinds,  of  Na  37  Westmoreland-street,  DubUn,  the 
Solicitor  ot  the  said  John  Bracken  and  John  tiogarty.  Executors  of 
the  deceased,  thehr  Christian  and  sumsmes,  addresses,  aqd  deserip- 
tiona,  and  in  case  ot  firms,  the  names  of  the  partners  and  style  and 
title  ot  the  firm,  the  fuU  pnrticulars  of  their  daima,  a  statement  ot 
their  accounts,  and  the  nature  of  the  aecuriUes  (If  any)  held  by  them  ; 
or  in  default  thereof  they  will  be  peremptorily  excluded  from  the 
benefit  of  the  said  Decree. 

Every  Creditor  holding  any  security  is  to  produce  the  same  before 
the  Vicx-Chancellob,  at  his  Chambers,  Four  Courta,  Dublin,  on  the 
17th  day  of  J  UNE,  at  Twelve  o'clock  noon,  being  tlie  thne  appointed 
for  adjudicating  on  the  clalma 

Dated  this  6th  day  of  May,  1874. 

A.  T.  CHATTKRTON,  Chief  Clerk. 

JOHN  THOMAS  HINDS,  Solicitor  for  the  said  John  Bracken 
4SI  and  John  Gogarty,  37  Weatmoreland-atraet,  DubUn. 


SALE: 


JWACGREGOR'S      NURSERY,      RANELA6H. 
TO      BE      SOLD, 

The  Interest  in  the  DWELLINO-HoUSES  and  LAND  adjoining, 
known  as  above.    The  Land  contains  close  on  five  acres,  and  preaenta 
a  very  valuable  BuUding  site. 
Rent  £68  a  year.     Lease  for  137  years  unexpired. 
Apply  to 

Mrs.  MACGREOOR,   The  Nursery,  Ranelagh,  DaUtai;  or 
JOHN  rORSITHE,  Solicitor,  21,  Enstaoe-street,  Dublin. 
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Printed  and  PahUabed  by  the  Proprietor,  Johh  Famoseb,  every  Satorday,  at  6»,  Upper  8aekTlIle-<tnM.in  the  Pariah  of  St.  Tbimiaa 

and  City  of  DubUn.— .SMwifay,  if  ay  23, 1874. 


Digitized  by 


Google 


THE     IRISH     LAW    TIMES 

AND    SOLICITORS'    JOURNAL. 


Vol.  VIII. 


SATURDAY,  MAY  30,  1874. 


No.  383. 


THB    ATTOBNEYS  AND    80LICIT0ES  ACT 
(IKBLAND),  1866. 

Ill  oar  litst  number  we  gave  iiuertion  to  an  important 
correspondence  in  reference  to  the  recent  decision  of 
the  Master  of  the  Rolls  upon  section  9  of  the  "  Attor- 
neys and  Solicitors  Act  (Ireland),  1866,"  but  pressure 
upon  our  space  obliged  us  to  defer  comment  thereon 
nntil  now. 

The  main  object  sought  to  be  obtuned  by  this  Act 
wan  to  elevate  the  status  of  the  profession,  and  this  the 
framera  of  the  Act  sought  to  accomplish,  by  providing 
that  the  fitness  of  all  persons  subsequently  seeking 
admission  should  be  tested  by  means  of  compulsory 
examinations  upon  general  educational  and  professional 
subjects.  This  being  so,  we  find  in  the  Act  certain 
privileges  conferred  upon  persons  who  should  volun- 
tarily submit  themselves  to  an  additional  course  of 
study  upon  professional  subjects. 

It  was  as  an  incentive  to  such  optional  and  additional 
study,  and  as  a  reward  for  its  prosecution,  that  the  9tb 
section,  wluch  provides  for  the  admission  to  the  profession 
after  fbnr  years'  service  of  any  person  who,  as  a  matricu- 
lated or  non-matriculated  student,  should  attend  a 
course  of  lectures  extending  over  two  collegiate  years, 
and  should  pass  certain  prescribed  examinations  of  the 
prdiessors  of  law  in  the  iTniversity  of  Dublin,  or  any  of 
the  Queen's  Colleges,  was,  undoubtedly,  introduced  into 
the  statute.  It  is  unnecessary  to  observe  that  otherwise 
admission,  except  in  the  case  of  graduates  of  a  univer- 
sity, can  only  be  obtained  after  a  service  of  five  years, 
so  that  the  effect  of  this  section  was  to  shorten  by  one 
year  the  service  of  all  persons  seeking  to  avail  them- 
selves of  its  provisions. 

Since  the  passing  of  the  Act  large  numbers  of  ap- 
prentices, induced  bv  the  prospect  of  saving  the  year, 
have  availed  themselves  of  the  privileges  conferred  by 
this  section,  and  of  late  the  number  of  apprentices  in 
attendance,  as  non -matriculated  students,  upon  the 
lectures  of  both  professors  of  law  in  Trinity  College  has 
■o  much  increased,  and  their  answering  at  examinations 
lias  been  of  such  a  high  standard,  that  the  Board  of  the 
College  have  thought  fit  to  establish  special  prizes,  to  be 
competed  for  alone  by  those  apprentices  who  are  non- 
matriculated  students. 

The  section  in  question  may  be,  perhaps,  ambiguous, 
but  the  practice  hitherto  adopted,  and  that  with  the 
knowledge  and  sanction  of  the  Council  of  the  I^w 
Society,  lias  been  for  the  apprentices  to  attend  such 
two  years'  course  of  lectures  after  being  bound,  and  so 
become  eligible  for  admission  at  the  expiration  of  four 
years'  service. 

Lately,  however,  an  objection  was  raised  to  this 
practice,  upon  the  grounds  that  such  lectures  should,  in 
fact,  be  attmded  prior  to  his  being  bound,  in  order  to 
entitle  an  apprentice  to  the  privileges  conferred  by  the 
section,  and  such  objection  has  been  sustained  by  the 
dedsion  referred  to,  which  decision,  we  understand, 
has  beoi  concurred  in  by  the  Common  Law  Judges, 
and  the  Incorporated  Society  has  been  called  upon 
to  enforce  it.  The  decision  in  question,  by  virtually 
annulling  the  practice  hitherto  in  force,  upon  the  faith 
of  which  a  large  number  of  those  not  yet  admitted 
to  the  profession  have  attended,  or  are  actually  at 
present  eng<iged  in  attending  such  lectures,  and  that  at 


considerable  expense  and  labour,  injuriously  affects  the 
interests  of  these  gentlemen.  A  meeting  of  apprentices 
was  accordingly  held  on  the  24th  ult.,  at  which  the 
resolutions  set  out  in  the  correspondence  were  passed. 
We  think  the  determination  of  the  apprentices,  to  place 
the  protection  of  their  interests,  and  the  question  of  a 
proposed  amendment  of  the  section  in  the  hands  of  the 
Incorporated  Society  will  commend  itself  to  general 
approval,  although,  we  understand,  numerous  letters 
were  read  at  the  meeting  from  Members  of  Parliament 
connected  with  both  branches  of  the  legal  profession 
offering  to  support  or  take  charge  of  a  "  bill "  upon  the 
subject.  A  conference,  as  has  been  seen  by  the  corres- 
pondence, took  place  on  the  6th  instant,  between  the 
deputation  appointed  at  the  meeting  and  tlie  Council  of 
the  Law  Society,  and  the  final  decision  of  the  Council 
upon  the  subject  is  to  be  found  in  Mr.  Goddard's 
letter  of  the  16th  inst 

It  must  b6  satisfactory  to  those  apprentices,  whose 
interests  are  immediately  affected,  to  know  that  in  the 
applications  which  it  will  be  necessary  for  them  to 
make,  by  petition,  for  admission  under  the  construction 
hitherto  placed  upon  the  section,  they  will  be  aided  by  the 
Incorporated  Society.  We  feel  bound,  however,  to  state 
that  we  cannot  concur  with  the  Council  in  holding  that 
it  is  not  advisable  to  seek  an  amendment  of  the  section. 
It  was  clearly  the  intention  of  the  Legislature  that  non- 
mati'iculated,  as  well  as  matriculated,  students  should 
equally  participate  in  the  privileges  conferred  by  the 
section.  This  being  so,  we  hold  that,  should  the  section 
cease  to  be  operative  in  the  case  of  either  or  both  of 
these  classes  of  students,  the  intention  of  the  Legisla- 
ture will  be  frustrated,  and  Parliamentary  interference  . 
will  be  rendered  necessary.  We  submit  that  should 
the  section  in  question  remain  unaltered,  and  governed 
by  the  decision  referred  to,  it  will  be  virtually  inopera- 
tive in  the  case  of  non-matriculated  students,  and  that 
for  very  obvious  reasons.  The  Lectures  of  the  Profes- 
sors of  Law  in  Trinity  College  are  open  free  to  all  - 
students  whose  names  are  on  the  College  books,  whereas 
Solicitors'  apprentices,  attending  as  non-malxiculated 
students,  are  subjected  to  a  payment  of  £10  for  the 
course.  From  the  nature  of  the  decision,  it  requires 
but  little  reflection  to  perceive  that  hereafter  the 
attendance  of  non-matriculated  students  will  be  nil,  and 
that  should  any  persons  endeavour  to  take  advantage 
of  the  very  questionable  privileges  conferred  by  the 
section,  it  will  be  the  matriculated  students,  who  attend 
snch  Lectures  free,  and  with  this  further  advantage  and  - 
inducement,  that  not  only  does  attendance  on  pro- 
fessional Lectures  confer  certain  privileges  during  both 
the  sophister  years,  but  it  relieves  a  student  from  being 
required  to  answer  in  three  out  of  the  six  courses  pre- 
scribed for  the  degree  examination. 

The  University  of  Dublin  will  sustain  a  oonsiderablft 
financial  loss,  but  what  is  far  more  important,  an 
acquaintance  with  the  science  of  jurisprudence,  Roman 
law,  and  other  branches  of  law  treated  upon  by  the 
University  Professors,  and  acknowledged  as  most 
essential  to  a  good  legal  education,  will  be  confined, 
for  the  reasons  Def ore  given,  to  those  apprentices  who 
are  also,  arts  students.  We  are  aware  that  the  corres- 
ponding section  of  the  English  Act  seems,  at  first 
sight,  rather  against  the  case  put  forward  on  behalf  of 
the  Irish  apprentices  since  it  would  appear  that,  in  the 


Digitised  by 


Google 


284 


THE  IRISH  LAW  TIMES 


[May  30, 


case  of  their  English  brethren,  the  lectures  must  be 
attended  prior  to  being  bound,  a  provision  which,  in 
our  estimation,  is,  however,  qualified  by  the  discre- 
tionary power  which  is  undoubtedly  given,  in  the  latter 
pi^  of  the  section,  to  the  English  judges,  to  make  all 
such  rules,  as  to  admission  under  this  section,  as  thuy 
may  think  fit,  and  to  alter  and  amend  the  same, 
^'■but  not  to  an  to  aUote  a  Us*  term  of  service  than  f oar 
years." 

The  Legislature — by  passing  through  the  House  of 
Lords  during  this  session  a  Bill  which  aims  at  getting 
rid  of  certain  disabilities  under  which  apprentices  have 
hitherto  su£fered,  but  which,  for  the  present,  is  intended 
to  operate  only  in  the  case  of  English  apprentices — has 
demonstrated  that  the  interests  of  apprentices  are  not 
too  unimportant  for  it,  so  we  conceive  that,  if  introduced, 
a  Bill  of  such  practical  utility  would  not  meet  with 
opposition.  Putting  out  of  the  question  the  case  of 
those  at  present  affected  by  the  decision,  and  who 
possibly  may  ultimately  suffer  no  detriment  thereby,  we 
are  strongly  of  opinion  that  the  advancement  of  legal 
education  amongst  the  apprentices  demands  that  the 
same  liberal  and  comprehensive  construction,  as  hitherto, 
should  be  placed  upon  the  section  in  qi^estion,  and,  as 
this  is  impossible  without  an  amendment,  we  earnestly 
hope  the  Council  of  the  Incorporated  Society  will 
reconsider  their  decision. 


THE  JUDICATURE  BILL. 
Lord  Jvsticb  Christian  has  addressed  a  second  letter 
to  the  public  press,  criticising  the  provisions  of  the 
Judicature  Bill.  We  print  the  letter  in  our  present 
issue,  in  order  that  our  readers  may  consider  the 
writer's  suggestions.  We,  also,  present  a  complete  report 
of  the  proceedings  at  the  meeting  of  the  Incorporated 
Law  Society,  held  for  the  purpose  of  taking  the  Bill  into 
consideration.  The  committee  appointed  by  the  Irish 
Bar  has  not  yet  presented  their  report  upon  its  provi- 
tions._  We  believe,  however,  that  our  readers  may 
anticipate  that  the  Bar  Committee  will  express  a  cogent 
opinion  in  favour  of  the  appointment  of  a  second  judge 
in  the  Landed  Estates'  Court,  and  that  they  will  oppose 
any  diminution  being  made  in  the  existing  number  of 
circuit  going  judges.  But  the  committee  have  not  to 
Consider  the  question  whether  or  not  the  House  of  Lords 
should  continue  to  be  the  ultimate  Court  of  Appeal.  That 
question  has  been  answered  already  in  the  affirmative, 
by  the  resolution  of  one  of  the  largest  general  meetings 
of  the  Irish  Bar  ever  assembled ;  and  a  like  opinion 
certainly  prevails  most  strongly  among  the  members  of 

the  Irish  judicatory,  one  of  whom— Lawson,  J it  will 

have  been  observed,  expressed  his  own  view  to  that 
efitict  in  a  case  reported  in  our  Reports  of  last  week.  In 
re  M.  (8  I».  L.  T.  E.  80).  We  observe,  too,  that 
writers  in  The  Ttmet  of  May  27,  26,  state  that  this 
opinion  prevails  extensively  throughout  the  legal  pro- 
fession in  England,  and  indeed  unanimously,  so  far  as 
regards  the  Chancery  Bar.  Lord  Justice  Christian's 
conceptions  on  this  subject  are  already  fully  before  the 
public,  and  only  a  brief  ref^nce  to  the  matter  is  made 
in  the  letter  now  printed. 

The  following  is  the  letter  referred  to,  and  addressed 
to  the  editor  of  The  Times : 

Sib, — As  the  Judicature  (Ireland)  Bill  is  now  dose  upon 
its  committal,  I  ask  leave  once  more  to  intrude  a  little  upon 
your  space,  while  I  point  out  in  it  what  seems  to  me  to  be 
another  defect.  I  hope  I  need  not  say  that  tliere  neither  is 
nor  has  been  on  my  part  an;  hostility  towards  the  measure. 
Quite  the  rerene.  I  have  uo  object  but  to  offer  for  cnnsi- 
deration  a  few  suggeations  for  its  improvement. 

Of  the  companion  Bill  for  the  regulation  of  the  Imperial 
Court  of  Appeal,  it  is  outside  my  porpoae  to  say  more  than 


that,  supposing  always  that  last  year's  momentous  step 
must  be  accepted  as  being  now,  for  England,  irreversible,  I 
believe  the  Scotch  and  Irish  question  has  received  the 
happiest  solution  possible.  We  are  steered  dear,  I  hope 
entirely,  of  the  pernicious  consequences  which  would  have 
followed  from  the  ill-judged  suggestion  made  by  the  late 
Government  last  session,  but  which  wa«  then  so  h.i[ipily 
bafiBed  by  Lord  Cairns'  well-timed  and  skilfiil  demonstra- 
tion. 

Turning,  then,  to  the  Irish  Bill :  by  the  34th  olaoae  it  it 
provided  thuA  the  Chancery  Divinion  shall  consist  of  the 
Lord  Chancellor,  the  Master  of  the  Rolla,  the  Vice-Chan- 
cellor, the  Judge  of  the  Landed  Estates'  Court,  and  the  two 
Judges  of  the  Court  of  Bankruptcy. 

Thus  there  will  be  in  that  divixion  a  descending  gradation 
of  no  less  than  four  di-tiuct  orJers  of  Judges.  First,  the 
Lord  Chancellor ;  second,  longo  intervaUo,  the  Master  of 
the  Rolls  and  the  Vice  Chancellor;  third,  the  Judge  oftbs 
Landed  Estates'  Court ;  fourth,  again  longo  intervallo,  the 
two  Judges  of  the  Ci)Urt  of  Bankruptcy.  'These  last  are,  by 
the  6th  clause,  excluded  horn  the  High  Court,  while  by  the 
Slth  they  are  somewhat  illogically  included  in  one  of  its 
divisions. 

Even  upon  prindple  and  in  the  abstract  (if  that  were  all) 
it  would  seem  to  be  objectionable  that  there  should  be  inch 
disparity  of  grade  between  Judges  in  the  same  DivisioD, 
who  would  all  be  liable  to  be  called  upon  to  perform  the 
eame  classes  of  work.  The  justice  dispensed  by  a  Chan- 
cery Judge  at  £i,000  a  year  will  not  be  prized  at  the 
same  rate  as  that  dispenucd  by  another  Chancery  Judge 
at  £2,000  a  year.  1  submit  that  all  the  great  Divi- 
sions of  the  High  Court  should  be  bonaogeneous,  at  least 
thus  far,  that  they  should  be  composed  of  none  but  tiioae 
familiarly  and  commonly  known  as  Judges  of  the  Superior 
Courts;  and  that  to  that  end  this  opportunity  should  he 
taken  to  abolish  occaaonal  and  ephemeral  offices,  supply- 
ing their  places  by  one  or  more  of  the  superior  order. 
Therefore  it  has  occurred  to  me  that  the  Chancery  Diriiisn 
would  be  better  composed  if,  instead  of  the  two  lower  grades 
named  in  the  34th  Clause,  there  were  subijtitnted  a  new 
Viue-Chancrllor,  or  two  new  ones,  according  to  the  estimate 
which  might  be  formed  of  the  requirementii  of  the  business : 
the  four  other  Judgeships — that  is  to  say.  Landed  Estates 
(two)  and  Bankruptcy  (two) — to  be  suppressed. 

There  is  more  involved  in  this  than  mere  symmetry  and 
homogeneousness,  though  these  things  are  good  in  themselves. 
It  is  not  long  since  yon  offered  to  £ii>rd  Cairns  merited  con- 
gratulation upon  his  courage  in  attacking  what  yon  called  a 
true  upas  tree  of  his  country — Patnmage.  But  it  is  notably 
in  the  minor  order  of  offices  that  this  evil  thing  is  most 
rampant ;  not  only  because  they  lie  more  in  the  shadow, 
but  also  because  they  are  the  more  natural  game  of  the 
common  run  of  place-hunters.  Now,  I  have  mynelf  been 
fond  of  thinking  that  by  fir  the  most  hopeful  feature  for 
Ireland  in  the  tranxitiuns  which  are  now'  in  progress  is  that 
she  is  united  with  Engliind  in  one  grand  sclieme  of  judica- 
torial  recon>'truction,  which  not  only  draws  into  nearer 
relevancy  to  each  other  the  two  Judiciaries,  but  has  turned 
the  minds  of  the  thoughtful  in  each  country  upon  the  insti- 
tutions of  the  other.  I  foresee  and  fervently  hope  that 
hencefi>rth  the  public  opinion  of  England  will  be  brought  to 
bear  upou  the  exercise  of  legal  patronage  in  Ireland  in  a 
way  hitherto  unknown.  But  it  will  naturally  attach  itself 
tu  the  ancient  and  regarded  names  with  which  it  is  familiar 
at  home,  and  will  take  no  note  of  things  newfangled  and 
strange  to  it,  such  as  special  and  exceptional  Land  and 
Banluuptcy  Courts. 

It  was  not  miadviaedly  that  I  applied  to  these  Courts 
the  terms  ephemeral  and  newfangled.  The  first  of  them  is, 
as  all  know,  a  continuation  under  a  new  name  of  the 
Incumbered  Estates  Commis'don  of  1849 — a  revolutionary 
remedy  for  an  extraordinary  social  emergency  which  has 
long  passed  away.  It  is  now  admitted  on  all  hands  that  a 
great  mistake  was  made  in  1857  in  rejecting  the  proposal  of 
Lord  Palmerston's  Government  to  discontinue  the  In- 
cumbered Estates  ConunissioD  and  restore  the  subjects  of  it 
to  the  Court  of  Chancery,  and  in  adnpiing  instead,  in  the 
following  year,  the  Court  now  called  the  Landed  Estates. 
But  at  preKent,  at  all  events,  there  is  not  the  shadow  of  a 
reason  why  the  Court  of  Chanceiy  should  not  be  raplaosd 
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in  those  relations  with  the  territorial  property  of  the 
kingdom  which  are  ita  natnral  appanage,  and  which  it  alone 
oo^t  to  poaaeea  if  it  be  itaelf  worth  preserving.  The  other 
Court,  ihat  of  Bankruptcy,  is  a  modiiication  made  in  1867 
of  one  which  had  been  constituted  in  1886-  7,  auetore 
Lord  Plunket,  and  which  was  instantly  filled  by  him  with 
his  family  tutor  and  one  of  his  sons.  To  bring  these 
occasion-serving  and  temporary  excrescences  to  an  end,  to 
transfer  to  the  Chancery  Division  the  title-giving  and  title- 
reoording  powers  of  the  one,  to  restore  to  it  a  portion  of 
the  transactions  of  the  other,  corresponding  with  that  which 
is  now  dischaiged  in  England  by  a  Vice-ChancfcUor  as 
Chief  Judge  in  Bankrupt^,  remittiDg  the  other  portion 
now  assigned  in  England  to  the  County  Judges,  to  the 
Irinh  County  Chairmen — ^thia  would  be  simply  a  restoration 
to  Chancery  of  branches  of  ita  ancient  jurisdiction  which, 
lor  reasons  long  spent  or  more  than  questionable,  had  been 
disannexed  from  it,  and  a  replacing  it  npon  the  same 
fuotiiig  aa  ita  sister  Court  of  England.  The  Chancery 
Division  would  be  made  more  homogenous,  its  members 
co-eqoal  (at  least,  genetically)  with  each  other  and  with 
those  of  all  the  other  Divisions,  and  a  diminution  effected 
in  that  lower  cla«8  of  offices  which  have  ever  been  in 
Ireland  the  peculiar  and  chosen  hunting-ground  of  the 
place-seeker  and  comiptionist. 

Of  the  whole  Irish  Judiciary  the  best  known  and  roost 
popular  with  the  gfneral  Irish  public  have  been  the  twelve 
Common  Law  Judges.  It  is  they  who  have  been  used  to 
carry  home  to  the  people  of  the  remoter  provinces  whatever 
ideas  they  may  have  imbibed  of  the  majesty  and  grandeur  of 
l*w  Yet  it  is  this  ancient  and  traditional  body  which  has 
now  been  selected  for  the  pruning  knife,  while  the  little 

groop  of  mushroom   excrescences  is  to   be  preserved a 

•taading  temptation  to  the  spirit  of  nepotism  and  jobbery. 

But,  if  these  Judges  were  suppressed,  how  many  new 
Vice-Chancellors  would  be  needed  in  their  place !  My  own 
strong  belief  is  that  one  would  be  sufficient ;  the  present 
Judge  of  the  Landed  Estates  Court  to  he  that  one.  You 
would  then  have  three  Judges  of  the  First  Instance  in 
Ireland  (putting  aside  the  Chancellor,  who  doubtless  will,  as 
be  ough^  confine  himself  to  appeals)  against  four  in 
England,  and  for  the  very  same  classes  of  work.  If  we 
pnt  an  Irish  Judge's  capacity  for  work  at  even  half  that  of 
an  Engjish  one,  the  allownnce  ought  to  be  ample.  TTiere  is 
•ometfaing  appalling  in  the  comparison.  Term  after  Term,  of 
the  cause  lists  of  the  two  countries.  Take  this  very  Term. 
Id  Ireland  the  lists  are  as  follows  : — Of  new  causes — Chan- 
ceUor,  4;  Master  oftlie  Rolls,  14;  Vioe-Chancellor,  17; 
btsides  which  there  are,  among  them  all,  25  standing  over — 
making  a  total  of  the  three  Court*  of  60  ;  and  this,  under 
the  Iriah  system  of  setting  down,  makes  literally  the  entire 
of  the  causes  for  hearing  in  open  (Jourt  whi^h  will  have  to 
be  got  thmogh  before  the  Courts  rise  for  the  Long  Vaca- 
tion. "Sow  turn  to  the  English  lists  For  the  sittings  in 
the  Term  the  causes  are  given  in  the  last  Weekly  Notes  as 
869  among  the  four  Judges ;  and  these  will,  I  believe,  be 
found  largely  supplemented  when  the  li»ts  for  the  sittings 
after  Term  shall  appear.  But  besides  causes  there  is  the 
vaat  department  of  business  of  the  administrative  class — 
petitions,  motions,  winding  up  of  companies,  bankruptcy, 
and  all  the  other  vast  growths  of  commerdal  affairs,  in 
which  the  disproportion  between  the  two  countries  exceeds 
even  that  of  the  causes.  Surely,  even  if  we  assign  the 
whole  Irish  60  to  the  two  existiDg  primary  Judges,  the 
Master  of  the  KoUs  and  the  Vice- Chancellor,  there  ought 
to  be  a  margin  of  their  time,  not  only  for  the  bankruptcy 
work  of  the  metropolitan  district,  but  for  aiding,  if  needed, 
the  new  Vice-ChanceUor  in  the  work  of  the  Landed  Estates. 
But  take  it  at  the  wont.  Suppose  that  in  order  to  over- 
take the  anean  and  hasten  the  rate  of  progress  in  the 
Landed  Estates  affairs,  the  delays  of  which  are  attracting 
notice,  a  third  Vioe-Chancellor  is  thought  necessary !  Be  it  so. 
The  united  salaries  of  these  two  new  Judges  would  be  £2,000 
lees  than  those  of  the  four  they  would  supersede,  and  the 
second  Vice-ChanceUor  might  be  one  of  the  present  Judges 
in  Bankruptcy.  And  for  the  new  official  stalls  there  would 
be  available  thoee  of  the  four  abolished  Courts  ;  and,  better 
still,  tile  unhappy  establishment  of  the  Lord  Chancellor's 
Chief  and  Junior  Clerks,  now  a  mere  derision,  though 
aoHtog  £1,700  a  year,  conld  at  length  be  turned  to  utility. 


If  it  be  desired  still  further  to  retrench  and  to  mitigate 
yet  more  extrav^ant  disparities  between  Judges  in  tbi 
same  Division,  the  means  are  at  hand  by  whicb  not  only 
can  these  objects  be  efl'eoted,  but  the  grealeat  legal  scandu 
and  anachronism  of  the  time  made  an  end  of.  Strike  olf 
£2,000  of  the  Chancellor's  palary,  and  let  the  office  bi 
henceforth  a  purely  jndidal  one.  This,  however,  opens  a 
subject  too  large  to  be  treated  of  at  the  close  of  a  letter 
already  too  long.  It  is  passible  that,  if  permitted,  I  may 
take  occasion  to  return  to  it ;  for  it  is  not  too  much  to  say, 
that  in  this  lies  the  test  of  good  .faith  and  troth  in  any 
scheme  which  shall  pretend  to  be  a  reform  of  the  Irish 
Judicature, 

Tour  obedient  servant, 

J.  ChbibtiaH. 


THE  NEW  JUDICATURE  BILL. 

The  Incorporated  Law  Society  met  on  Saturday  last  in  the 
Solicitors'  Buildings,  Four  Courts,  to  consider  the  new 
Judicature  Bill  for  Ireland. 

Sir  R.  J.  T.  Obfin,  President  of  the  Society, 

occupied  the  Chair, 

Amongst  the  other  members  present  were : — 

John  Joseph  Adams,  Mathew  Anderson,  George  Arbuckle,  Arthur 
Barlow,  Lawrence  Wm.  Buu^hey,  Michael  Bourke,  Jamefl  Burke, 
Joseph  Burke.  E.  N.  Blood,  Anthony  R.  Carroll,  Oeorge  L.  Cathc  rt. 
Grave*  C.  Colles,  P.  J.  Conway,  Henry  G.  Cooper,  William  J.  Cooper, 
Juaeph  W,  Coppinger.  ThomaB  Craig,  Arthur  C.  Crookahank,  Wm. 
D'Altoii,  \eBcy  Daly,  Peter  Delany,  Henry  T.  Dut,  Arthur  Ellia, 
Rlehaid  B.  Falkiner,  William  Findlater,  Darld  Fitzgerald,  George 
Fo'trell,  jun.,  E.  Fitzgerald,  John  H.  Goddard,  John  F.  Goodman, 
Keith  H.  Hiillowea.  Samuel  HempbiU,  John  T.  Hinda  William  B>tcb- 
cock,  Thomai  A.  Hodgena,  John  R.  Hughe^  Samuel  Hughes,  William 
Johnston,  John  P.  Kavanagh,  Fierse  Kelly,  Thomas  Kieman,  Robert 
O.  Lee,  Patrick  Maxwell  Weldon  8.  Molony,  £.  MulviUll,  Henry  C. 
Meibon,  Allan  Neabitt.  John  U.  Nunn,  John  Noble.  Aylward  O.  B. 
O'Connor,  John  E.  O'Ferrall,  Joseph  C.  OMegher,  Charles  L. 
Perrot,  Ambrose  Flunke't,  Robert  Fonclue,  Wlllism  Bead,  Edward 
Reevea,  Robert  Reerea,  William  Roefae,  John  D.  Rosenthal,  Thomas 
V.  Ryan,  Frederick  Q.  Saunders,  John  L.  SraUlan,  Uichtrii  Scott, 
George  W.  Shannon,  Edward  T.  Stapleton,  James  Tench,  Archibald 
Tiadall,  John  J.  Tweedy,  John  Weldon. 

Mr.  6.  W.  Shannon  first  addressed  the  meeting.  He  said 
he  apprehended  that  the  society  ahould  deal  with  the  matter 
in  hand  from  a  strictly  professional  point  of  view,  putting 
fuith  the  solicitors'  opmion  of  the  Judicature  Bill,  and  none 
other.  And,  in  doing  that,  they  ought  to  deal  with  practi- 
cal details  rather  than  indulge  in  theoretical  and  elocutionary 
flourishes.  Having  regard  to  the  circumstances  under  which 
the  bill  was  brought  in— supported  by  such  a  weight  of  legal 
acumen  and  authority  in  the  Peers,  aa  was  supplied  in  the 
concurrence  of  two  such  luminaries  as  Lords  Selborne  and 
Cairns — it  could  not  be  expected  that  any  great  change 
would  be  made  in  the  leading  principles  of  the  measure,  and 
it  was  a  matter  of  certainty  that  it  would  become  law.  But 
because  it  would  become  law,  the  greater  the  necessity  for 
the  society  to  take  action  in  its  details.  And  if  they  suc- 
ceeded in  showing  by  logic  and  by  experience,  that  minor 
provisions  of  the  bill  required  to  be  rejected  or  amended,  he 
was  confident,  from  the  public  character  of  those  ^ho  had 
charge  of  the  measure,  that  their  suggestions  would  revive 
careful  attention.  Clearing  the  ground  for  the  consideration 
of  practical  work  only,  he  might  at  the  outset  state  that  he 
had  no  notion  of  saying  anything  upon  such  subjects  as  the 
reduction  nf  the  number  of  puisne  law  judges  from  nine  to 
seven.  He  took  it  that  that  was  a  question  more  properly 
to  be  dealt  with  by  the  bar  uf  Ireland,  and  he  assumed  that 
the  contemplated  reduction  of  the  judges  from  nine  to  seven 
would  inevitably  be  carried  out.  Neither  would  he  say 
anything  on  that  vitally  interesting  topic,  the  Intermediate 
Court  of  Appeal.  The  Lord  Justice  Christian  bad  dealt 
with  that  part  of  the  bill,  and  his  view  of  it,  backed  with 
such  large  experience,  made  it  unnecessary — even  if  it  was 
not  beside  their  functions  otherwtse^to  go  into  that  portion 
of  the  measure,  further  than  to  say  that  the  Intermediate 
Appeal  Court  in  Ireland  had  hitherto  been  in  such  a  state 
as  to  very  much  need  reform,  and  large  reform,  and  that 
they  were  certainly  very  beneficial  sections  of  the  Act  which 
provided  that  for  the  future  no  judge  shall  be  at  liberty  to 
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bear  &  oase  in  which  his  own  decision  was  appeale<l  from, 
•nd  tbM  the  least  number  of  the  Court  to  form  a  quorum 
of  the  Court  should  be  three — thus  always  providing  two  to 
one,  without  the  presence  of  the  judge  whose  opinion — it 
-was  but  human  nature — would  be,  of  cotirae,  very  much 
biassed  io  favour  of  his  former  decision.  As  to  the  Court  of 
Final  Appeal,  he  did  not  mean  to  dwell  upon  that  topic. 
At  present  it  formed  a  veir  interesting  matter  of  contro- 
yersy  whether  tlie  House  of  Lords  sboiUd  retain  its  appel- 
late jorisdiction,  as  was  the  opinion  of  the  Judicature  of 
Scotland  and  the  Bar  of  Ireland  ;  or  there  should  be,  as 
contemplated  by  the  bill,  a  Court  of  Final  Appeal,  apart 
altogether  from  the  old  constitutional  tribunal.  That, 
however,  was  a  matter  they  really  need  imt  trouble  them- 
selves about,  because  the  question  would  be  settled  by 
argument  and  good  sense,  and  in  the  end  woulil  come  out 
right.  But  there  were  several  matters  as  t»  which  he 
thought  they  should  be  prepared  to  take  action,  even 
although  it  could  not  be  done  immediately — and  there  were 
some  as  to  which  very  strong  action  should  be  adopted. 
For  instance,  by  the  26tb  section  it  was  enacted  that  riiles 
and  orders  shall  be  made  which  shall  have  the  same  effect 
•a  the  Act  when  passed— in  fact,  they  were  to  be  considered 
as  a  graft  on  the  Act.  Now,  in  the  framing  of  these  rules 
and  orders  the  solicitors  came  directly  and  properly  into 
play.  These  rules  and  orders  oould  never  be  satisfactory  to 
tbeir  profession,  nor  to  the  clients  they  represented,  unless 
they  were  submitted  in  draught  for  ounsideration  to  the 
council  and  executive  of  the  profession  in  Ireland  before 
•ny  conclusion  about  them  was  arrived  at.  For  the  27th 
Motion  he  had  nothing  but  unqualified  approval.  That 
section  abolished  the  law  terms  except  as  mere  arbitrary 
dates  or  periods,  and  also  abolished  the  vacations.  He  gave 
the  vacations  his  hearty  benediction ;  he  was  delighted  at 
the  change,  because  he  had  considered  the  long  vacation  an 
unmitigated  nuisance.  He  quite  concurred  with  the  Act 
that  they  should  have  no  vacation  except,  perhaps,  the 
month  of  September  in  each  year.  He  trusted  that,  after 
the  Act  became  law,  they  would  have  simply'one  month  of 
vacation.  That,  at  all  events,  was  his  individual  opinion, 
though  it  might  not  be  that  of  the  profession  generally,  and 
be  certainly  held  it  to  be  a  great  improvement  to  abolish 
the  terms  and  the  long  vacation,  niid  allow  the  business  of 
the  country  io  go  on  without  interruption  the  whole  year 
round.  The  SOth  section  again  called  in  the  profession.  By 
that  section  the  Lord  Lieotenant  in  council  is,  on  the 
recommendation  of  the  court  or  judges,  to  make  rules  before 
the  commencement  of  the  Act.  Those  rules,  he  emphatically 
declared  again,  would  never  be  sndsfactory,  nnr  would  they 
work  smoothly,  unless  they  were  in  draft  first  submitted  to 
the  executive  of  the  profession.  Passing  by  the  five  great 
divisions  into  which  the  legal  business  was  to  be  divided, 
and  with  which  they  had  nothing  to  do,  he  came  to  the 
40th  section,  which  enacted,  what  wan  to  be  highly  approved' 
of,  namely — that  the  Landed  Estatts  Court  shall  have 
authority  and  jurisdiction  to  appoint  a  receivi  r  at  cmce,  on 
the  application  of  the  aggrieved  creditors,  instead  of  allow 
ing,  as  at  present,  a  tricky  owner,  or  a  tricky  creditor,  to  go 
on  from  year  to  year,  "  using,"  in  the  language  of  Lord 
Chancellor  Btackbnme,  "  the  forms  of  justice  to  pervert  its 
ends,"  in  that  court.  The  power  to  appoint  a  receiver  was 
not  only  just  and  beneficial,  but  would  also  greatly  facilitate 
the  despatch  of  the  business  of  the  Landed  Estates  Court, 
and  prevent  the  accumuLition  of  petitions  that  occurred 
under  the  present  system.  He  next  invited  attention  to 
the  61st  section,  which  ivgain  empowered  the  Lord  Lieu- 
tenant, before  the  Act  commenced  to  work,  to  make,  with 
tbe  advice  of  the  Lord  Chancellor  and  the  Lord  Chief  Jus- 
tice and  other  judges  of  the  several  courts,  rules  which 
should  be  rules  of  court  relating  to  the  High  Court  of  Justice, 
tbe  Court  of  Appeal,  and  all  the  divisional  courts,  and  pro- 
viding that  which  was  very  important  indeed,  and  to  which 
■omeUiing  had  been  already  said  by  the  Bar  of  Ireland,  and 
■omethiog  ought  to  be  said  by  the  section  of  the  attorney 
profession  who  were  directly  interested  in  No.  2  heading, 
tbe  general  order  to  be  brought  in  for  the  reduction  of  the 
number  of  drcuits  in  Ireland.  Now,  thiit  was  a  matter  of 
consequence.  Whether  their  circuits  should  all  he  retained 
or  reduced  by  one  -  the  Hume  Circuit  to  be,  as  was  reported, 
tbe  martyr,  and  be  split  up  amongst  the  other  circuits — 


that  was  a  matter  he  thought  the  proCsesion  should  speak 
out  their  minds  upon,  and  it  was  one  of  those  matters  of 
detail,  upon  which,  he  believed,  the  opinion  of  either  branch 
of  the  profession,  and  a  fortiori  of  both  branches  combined 
would  have  great  weight  and  influence  in  the  final  settle- 
ment of  the  question.  But  he  called  attention  to  the  section 
more  for  the  fii'st  part  of  it,  relating  to  the  making  of  general 
rules  and  orders,  and  he  repeated  once  more  that  if  these 
rules  were  intended  to  work  well  and  smoothly,  they  and 
all  the  rules  and  order;<  in  globo  should  be  submitted  in 
draft  before  final  settlement  to  the  executive  of  the  pro- 
fession. If  not  the  result  would  be  such  as  they  had  so 
often  deplored.  They  would  have  indignation  meetings 
again,  amendments,  memorials,  and  petitions,  and  no  end 
of  trouble  before  them  if  the  work  was  not  now  done 
effectually  in  reference  to  these  rules  and  orders.  Now  be 
approaclied  a  subject  which  was  so  important  that  be  would 
invite  the  attention  not  only  of  the  members  present,  but  of 
the  profession  through  the  country  to  it,  and  call  on  the 
council  to  look  to  it  closely,  immediately,  and  strenuously. 
They  would  find  the  text  of  the  few  words  he  now  offered 
in  the  78th  section.  In  that  section  there  were  fifteen  new 
officers  created.  They  were  to  be  secretaries  of  the  judges. 
Every  judge  of  the  ordinary  divisional  courts  and  eveiy 
Lord  Justice  of  the  Appeal  Court  should  have  the  power 
to  app  >int  a  secretary,  and  if  they  put  the  first  stipend 
which  was  set  down  for  that  secretary  with  the  allowance 
afterwards  when  he  went  circuit  as  registrar  with  his  judge 
they  would  find  there  were  IS  offices  of  £450  each  created. 
Having  no  objection  t<>  tbe  creation  of  the  offices,  he  asked 
them  to  hear  the  words  of  tbe  section,  Ond  then  a  few 
words  from  him  as  to  how  he  thought  that  would  work 
satisfactorily.  They  should  lubricate  tbe  section  in  every 
way  so  as  to  make  it  pass.  "Every  judge  of  the  High 
Court  of  Justice  and  every  ordinary  judge  of  the  Court 
of  Appeal  shall  have  attached  to  his  permn,  as  judge,  • 
secretary  appointed  and  removable  by  him  at  pleasura, 
and  who  shall  receive  a  salary  of  £250  a-year  ;  and  sock 
secretary  sbidl  be  in  lieu  of  and  substitution  for  any 
registrar  or  clerk  of  asaze  heretofore  provided  for  tbe 
judges  on  cireuit,  and  such  secretary  shall  be  bound  him- 
self or  by  deputy,  to  discharge  the  duties  of  registrar  or 
clerk  of  a-osize  or  nisi  prius  on  circuit,  in  case  the  judge  to 
whom  he  is  attached  shall  go  circuit,  and  shall  receive  for 
every  cireuit  on  which  he  shall  aocompitny  such  judge  an 
additional  payment  of  £100."  There  it  stopped,  but  he  did 
not  want  it  to  stop  there.  He  wished  most  emphatically 
that  it  should  proceed  thus  :  "  Each  of  the  said  secretaries 
to  be  a  practising  solicitor  of  not  less  than  five  years' 
standing."  He  asked  the  oonncU  to  take  a  very  clear  and 
express  note  of  that  section  78,  and  if  they  did  not  approve 
of  his  language  of  emendation  that  they  would  put  in  some- 
thing better,  and  by  every  effort  io  their  power  endeavour 
to  give  the  profession  the  protection  that  tbe  large  taxation 
to  which  they  were  subject  entitled  them  by  making  those 
fifteen  officials  solicitors  of  some  standing.  Still  mure  im- 
portant than  that,  in  his  view,  was  the  7i'th  section,  which 
provided  for  rules  and  regulations  to  be  brought  in  to 
enable  the  practitioners  to  go  to  work  as  solicitors  of  this 
High  Court  of  Justice  and  of  the  Court  of  AppeoL  He 
wanted  to  know  bow  would  the  schedule  of  fees,  about 
which  they  had  been  so  long  talking,  be  arranged.  Were 
they  to  have  over  again  the  miserable  low  fees  of  1854, 
against  which  they  so  often  protested,  or  were  they  to  have 
a  continuation  of  the  Chancery  fees  of  1868 — were  they  to 
have  tbe  latter  for  all,  or  the  former  for  all,  or  were  they  to 
have  a  compromise  between  both  I  That  was  a  vital  matter 
for  the  council  to  consider.  Now  they  came  to  that  which 
was  a  graft  on  the  Act,  the  rules  in  the  appendix.  He  wita 
exceedingly  puzzled  by  the  regulations  under  the  head  of 
pleadings.  It  appeared  that  at  law,  as  well  as  in  equity, 
they  were  to  print  everything,  and  if  that  were  carried  out 
in  detail  it  simply  came  to  this,  that  every  one  of  them 
must  keep  a  printing  press  in  their  office.  As  to  running 
off  to  the  printer  for  first  proof  and  second  proof  of  every 
legal  squib  of  that  sort  it  was  ridiculous,  and  it  would  be 
necessary  for  them  to  have  a  clerk  who  would  be  able  to 
print  whatever  they  had  to  do.  The  rule  was  sufficiently 
vague  tu  land  them  into  an  unnecessary  amount  of  trouble 
if  they  did  not  take  care  of  it  now.    There  was  a 


Digitized  by 


Google 


1S74.] 


AND  SOLICITORS'  JOURNAL. 


287 


hnporumt  change  made  in  the  SOth  rule  in  the  appendix  Sbd 
aehedule— namely,  that  all  their  cases  for  the  Court  of 
Appeal  were  to  be  abolished,  and  they  were,  instead,  to 
proceed  by  notice  of  motion.  He  would  ask  a  note  of  that 
to  he  taken  by  tha  coancil  when  they  were  arranging  for 
the  schedule  of  fees,  because  it  was  absurd  to  tell  them  they 
were  to  be  remunerated  by  half-acrown  for  a  notice  of 
motion — for  drawing  up  that  which  was  to  be  prepared  by 
counsel,  having  been  first  draughted  by  them — the  notice 
of  an  appeal,  which  involved  the  largest  legal  principles. 
That  notice  would  no  longer  be  the  notice  they  were  accus- 
tomed to,  but  be  in  itself  a  kind  of  pleading,  which  would 
be  settled  by  connsel,  and  they  should  have  reasonable 
authority  to  send  that  to  him,  and,  of  course,  to  be  paid  for 
it.  He  trusted  they  would  enable  their  brethren  and  the 
public  to  see  that  they  were  quite  alive  to  the  nature  of  the 
juncture  they  have  been  landed  in  by  this  bill — ^but  that 
they  approved  of  its  main  principles,  although  that  there 
were  details  as  to  which  they  respectfuliy  submitted  they 
were  entitled  to  be  consulted,  or  that  they  could  not  work 
satisfactorily. 

Mr.  Dix  said  they  had  at  various  times  to  consider  bills, 
but  never  in  his  experience  one  so  fraught  with  importance 
to  the  profession  as  that  now  before  tbem.     As  a  general 
rule,  he  thought  the  aniicitois  of  Ireland,  in  the  matter  of 
legal  reforma,  were  very  great  conservatives,  and  met  every 
proposed  change  in  our  procedure  with  the  cty  of  "Nolumui 
leges  Anglia  mutari;"    but,   notwithstanding,  they  were, 
owing  to  legislatioD,  continually   obliged  to  re-learn  the 
principles  and  practice  of  their  profesiiion.     If  any  other 
prufession  were  subjected  to  what  they  bad  been — to  have 
all  the  practice  of  their  profession  upturned,  and  an  entire 
revolution  effected  in  procedure  and  practice — they  would 
justly  complain.    If  the  doctors  who  were  in  practice  for  a 
great  number  of  years  were  obliged  to  learn  everything  over 
again  they  would  be  likely  to  rebel.     The  first  question  that 
suggested  itself  in  regard  to  this  important  measure,  and 
the  one  that  had  been  most  discussed  by  the  public,  related 
to  the  appellate  jurisdiction  given  by  it.     The  opinion  of  the 
Bar  of  Ireland  and  a  great  many  legal  practitioners,  was 
in  favonr  of  retaining  the  House  of  Lords,  for  which  they 
had  a  great  respect  in  this  country  and  in  England,  and 
some  people  had  gone  so  far  as  to  treat  the  abolition  of  that 
jorisdiction  as  a  constitutional  question.     If  he  considered 
It  as  such  he  would  be  the  first  to  oppose  it,  but  he  could 
not  look  on  it  in  that  light.     The  appeal  was  not  to  the 
Honse  of  Lords,  but  to  a  court  within  it,  the  constituent 
elements  of  which  consiste<l  of  lawyers,  retired  judges,  and 
the  House  of   Lords  itself,  qua  House  of  Lords  had  nu 
voice  in  the  determination  of  the  appeal.    The  reason  they 
all  had  a  respect  for  the  decisions  of  the  House  of  Lordtt 
was  because  of  the  amount  of  learning  and  ability  brought 
to  bear  on  them.     They  knew,  however,  in  point  of  expe- 
rience,  there  bad  been  great  objrction  to  that  tribunal, 
owing  to  its  delay.    They  were  aware  that  if  they  brought 
an   appeal  to    the  House  of    Lords  it  might   be    years 
before  it  was  decided,  and  the  suitors  were  in  consequence 
kept  in  a  state  of  suspense.     The  Court  of  Appeal  proposed 
tn  be  substituted  possessed  all  the  elements  of  learning  and 
ability  of  the  House  of  Lords,  and  he  did  not  think  they 
would  lose  anything  in  the  weight  of  the  decisions  arrived 
at ;  and  if  they  bad  another  Court  of  Appeal  composed  of 
the  very  best  men  in  the  country  it  would  be  looked  up  to 
with  the  same  re!<pect  as  the  House  of  Lords.    There  was 
cine  thing  on  which  they  were  all  agreed,  and  that  was,  that 
whatever  Court  of  Appeal  was  determined  on,  it  must  be 
the  ultimate   jurisdiction  for  England  and  Ireland.     The 
next  point  was  of  nearer  importance,  and  that  was  the 
constitution  of  the  intermediate  Court  of  Appeal.    They 
knew  there  would  be  a  greater  number  of  appukis  brought 
to  that  court  than  to  the  Houre  of  Lords.    Its  greater 
accesaibiHty  and  less  expense  would  make  it  more  generally 
used.     On    that    point   he   thought   most    gentlemen   had 
read   the  letter   of  the   Lord   Justice  of  Appeal,  who  on 
•neb  a  subject,  they  must  all   agree,   was  an  authority. 
The  Lord  Justice  <n  Appeal  rained  two  objections  to  the 
presmt  Court  of  Appeal,  and  though  he  had  the  misfortune 
to  differ  from  bim  on  other  matters,  be  coincided  with  him 
on  this.     The  two  points  raised    by  him  were  that  the 
reraanerstion  and  status  of  the  judge  of  the  present  Court 


of  Appeal  were  not  sufficient  to  make  it  attractive  for  f^ 
highest  and  most  distinguished  members  of  the  Bar  and  tha 
Bench,  and  that  a  man  occupying  the  position  of  a  Judge 
of  Appeal  should  be  in  such  a  position  as  regarded  status 
and  salary  as  more  or  less  to  lift  bim  above  the  ordinaiy 
judge  of  the  law — his  position  should  be  a  sort  of  premium 
in  the  judicial  career.  He  thought  on  that  point  what 
the  Lord  Justice  said  was  exceedingly  forcible.  The 
next  point  was  the  political  character  of  ike  offioe  of  Lord 
Chancellor,  which  the  Lord  Justice  proposed  should  be 
abolished,  and  that  the  office  should  bq  permanent.  He 
had  no  doubt  they  would  agree  with  him  that  there  was  no 
absolute  necessity  that  the  office  of  Lord  Chancellor  in  this 
country  should  be  a  political  one.  In  England,  where  the 
Lord  Chancellor  was  the  Speaker  of  the  House  of  Lords, 
the  case  was  different.  There  were  no  functions  that  oould 
not  be  discharged  by  other  officials  quite  as  well  as  by  the 
Lord  Chancellor,  and  he  believed  it  would  be  of  advantage 
to  the  administration  of  justice  if  they  had  the  Lord  Chui- 
cellor's  entire  time.  There  was  another  great  point  in 
principle  and  practice  in  the  bill  that  must  strike  everyone — 
the  fusion  of  law  and  equity.  They  had  heard  a  great  desl 
on  the  subject  for  the  last  twenty  years,  and  now  at  Isat 
they  had  it  definitely  before  them.  On  oonsideratinn  of  the 
Bill  it  appeared  that  the  entire  fusion  proposed  amounted  to 
the  granting  to  every  court  an  equitable  jurisdiction  in 
regard  to  both  plaintiff  and  defendant,  and  to  the  enacting 
that  whenever  there  was  a  conflict  between  law  and  equity, 
equity  should  prevail.  Every  man  of  experience  should  be 
of  opinion  that  it  was  idle,  wanton  oppression  that  a  suitor 
should  be  driven  from  one  court  to  another,  and  that  where 
his  rights  were  undoubted  be  could  not  obtain  redress  in 
the  court  to  which  he  first  applied,  but  was  driven  to 
appeal  to  a  different  tribunal.  The  Judicature  Bill,  with 
this  clause  in  it,  had  been  passed  in  England,  and  they 
anticipated  there  that  so  far  from  decreasing  business,  it 
would  impose  no  injury  or  inconvenience  whatever  upon 
the  profession.  As  memben  of  that  profession — holding  a 
responsible,  he  might  say  a  fiduciary  position  —it  behoved 
them  to  rejoice  in  the  establishment  of  the  best,  cheapest, 
and  quickest  system  of  administering  the  law  on  behalf 
uf  their  clients.  There  were  many  other  iuiportant 
principles  involved  in  the  bill  on  which  time  woold 
not  permit  him  to  expatiate.  A  great  advantage  was 
conferred  by  the  section  in  the  rules  of  law  which 
enacts  that  all  chotee  in  action,  debts,  &c.,  shall  for  the 
future  be  assignable  at  law.  This  change,  be  believed, 
should  be  looked  on  as  a  very  beneficial  reform.  In  regard 
to  the  personal  officers  attached  tu  the  judges,  he  concurred 
with  the  last  speaker,  and  he  believed  that  at  the  very 
least  they  should  be  qualified  prsctitiuners,  and  not 
persons,  from  habit  and  education,  wholly  unfitted  for  the 
duties  of  the  office.  On  one  point,  however,  he  differed 
strongly  from  an  opinion  that  Mr.  Shannon  had  expresned, 
and  be  felt  bound  to  protest  against  it  in  the  strongest  and 
most  indignant  terms.  He  could  not  conceive  how  any 
professional  man  could,  in  such  an  assembly,  have  tile 
temerity  to  advocate  the  abolition  of  the  long  vacation.  If 
there  bod  been  no  long  vacation  neither  he  nor  a  great 
many  present  would  now  belong  to  the  profesfioti.  It  was 
the  only  boon  they  bad  to  console  tbem  for  the  ardnoos 
professional  labour  they  bad  to  endure  during  the  residue  oi 
the  year.  In  conclusion,  he  said  that  though  the  bill  might 
contain  some  minor  propositions  which  they  might  wish  to 
see  erased,  altered,  or  improved,  he  believed  that  on  the 
whole  it  would  be  for  the  advantage  of  the  public,  and 
facilitate  administration  of  the  law,  and  on  thoxe  grounds  it 
was  entitled  to  the  approval  of  their  profession. 

Mr.  J.  F.  OooDHAH  thought  that  they  concurred  in  their 
approval  of  the  main  provisions  of  the  bill ;  but  whether 
th^  concurred  or  not  was  in  his  opinion  a  matter  of  very 
little  importance,  as  those  mun  provisions  were,  he  believed, 
perfectly  certain  to  become  law.  He  had  read  it  vei7 
carefolly  over,  and  had  compared  it  with  the  English  bill, 
and  he  had  also  read  what  was  said  on  the  introduction  of 
the  bill.  Lord  Cairns,  when  introducing  it,  had  devoted 
but  a  small  part  of  bis  speech  to  explaining  the  provisions 
of  the  bill,  but  had  applied  himself  to  explain  how  by  it  the 
law  of  Ireland  was  to  be  assimilated  to  the  law  of  Englaml. 
Law  and  equity  should  be  fused  in  Ireland  to  the  same  extent 
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aa  in  England,  and  the  other  details  peculiar  to  the  English 
bill  should  be  adopted.  These  woi da  were  sure  to  recom- 
mend the  bill  to  the  House  of  Commons,  as  the  assimilation 
of  the  laws  of  Ireland  and  England  would  be  with  them  the 
main  motive  for  adopting  the  measure.  For  this  reason  he 
believed  that  the  bill,  whatever  they  thought  about  it, 
would  become  law.  Its  main  provixions  were  not  merely 
analogous  to  the  main  provisions  of  the  English  bill — the 
oortesponding  sections  in  the  Irish  and  English  Acts  were 
verbatim  the  same.  Therefore,  any  changes  proposed  in 
the  main  provisions  of  the  bill  would  have  little  chance  of 
meeting  with  any  jittention.  Mr.  Dix  had  told  them  how 
tu  the  assimilation  of  law  and  equity  entered  into  the  bill. 
In  effect,  it  gave  all  courts  iarisdiction  to  grant  equities  to 
plaintiffs  and  defendants.  They  wonld  still  have  all  their 
courts,  with  this  restriction,  that,  instead  of  being  called 
distinct  courts,  they  should  be  called  divisions  of  the  High 
Court  of  J  ustioe,  the  chief  change  in  them  being  that  they 
could  all  admicixter  equity.  But  it  might  be  fairly  pre-  - 
sumed  that  the  old  distinctions  would  in  eflect,  to  a  great 
measure,  be  retained,  and  that  the  Court  of  Chancery  would 
be  still  the  Court  of  Chancery,  and  the  courts  of  law  the 
ooarts  of  law.  The  procedure  in  commencing  a  suit  was 
veiy  luaterially  altered.  The  first  step  was  called  an 
action,  and  should  be  originated  in  every  ease  by  a  simple 
writ  of  sunmoDS,  and  it  was  provided  that  any  deviation 
from  the  form  prescribed  should  be  nt  the  risk  of  incurring 
costs.  Every  action  at  law  or  equity  should  be  commenced 
by  a  writ  of  summons.  In  some  cases  special  endorsements 
might  be  made  upon  the  writ  of  summons,  and  this  brought 
him  to  a  provision  which  had  not  been  noticed  by  any 
previous  speaker  but  which  was,  in  his  opinion,  one  of  the 
uios-t  important  in  the  bill.  Every  writ  of  summons 
specially  endorsed  should  have  the  effect  of  a  writ  of 
summons  and  plaint  on  a  bill  of  exchange,  and  would 
prevent  any  person  taking  defence  without  first  obtaining 
the  leave  of  the  court.  The  provisions  of  that  section  were 
extended  from  bills  of  exchange  to  all  demands  for  a  definite 
liquidated  sum,  and  to  all  guarantees,  whether  under  seal  or 
not,  and  in  all  such  cases  the  defendant  served  with  a  writ 
of  siunmons  so  endorsed  must  get  special  leave  to  defend. 
Then  came  the  question  of  what  c<nirt  the  case  should  be 
tried  in  and  the  form  of  pleading,  and  on  both  thoiie  points 
the  Irish  followed  the  KngHah  measnre.  For  himself,  he 
liad  great  doubts  as  to  the  advisability  of  printing  every 
tew  words  tbey  should  have  occasinn  to  use  in  their 
pleading,  but  the  argument  in  bvour  of  such  a  coarse 
would  be  the  necessity  for  uniformity.  In  any  case  it 
wonld  be  a  matter  for  the  council  to  report  npon.  Another 
important  pruviHionin  tlie  Act  was  the  abolition  of  local 
venue.  The  plaintiff  may  fix  the  venue,  subject,  of  course, 
to  alteration  by  the  court,  or  may  issue  the  summons 
without  venue  at  all,  in  which  case  it  will  be  in  the  ooimty 
of  the  city  of  Dublin,  and  this  applies  to  the  case  of  eject- 
ments. The  words  were :— "There  shall  be  no  local  venue 
for  the  trial  of  any  action,  but  when  the  plaintiff  proposes 
to  have  the  action  tried  elsewhere  than  in  the  county  of 
Dublin,  he  shall,  in  his  statement  of  claim,  name  the  county 
or  place  where  be  proposes  the  action  to  be  tried,  and, 
unless  s  judge  otherwise  orders,  it  will  be  tried  in  the  county 
or  place  named.  Where  no  place  of  trial  is  named  in  the 
■tatemcnt  of  claim  the  place  of  trial  shall,  unless  a  judge 
otherwise  orden,  be  the  county  of  the  city  of  Dublin."  A 
material  change  wae  also  proposed  in  regani  to  the  mode 
of  trial.  The  mode  of  trial  in  law  and  equity  was  to  be 
fixed  by  the  court.  Aotious  should  be  tried  befire  a  judge, 
or  judges,  or  a  judge  and  jury,  or  before  a  judge  sitting 
with  assesKors,  or  before  a  special  referee,  with  or  without 
assessors.  The  plaintiff  might  give  notice  of  the  trial 
by  any  of  the  modes  aforesaid,  but  the  defendant  might, 
by  due  notice  of  his  wish,  have  the  cane  tried  before 
•  judge  and  jury,  or  be  might  apply  to  the  court  or  a 
jndge  to  have  the  case  tried  in  any  of  the  ways  already 
mentioned,  and  the  quentinn  was  to  be  determined  by 
the  judge  or  court  so  applied  tii.  Every  trial,  in  every 
case,  should  be  held  as  directed  by  the  court,  in  a  manner 
analogous  with  that  of  the  Court  of  ^vbate,  where 
trials  are  fixed  as  the  court  thinks  fit.  Hub  was  a  grave 
change,  and  if  properly  carried  out  could  not  fidl  to 
have  a  beneficial  effect    Another  serious  and  important 


change  contemplated  by  a  schedule  of  the  Act  was  in 
regard  to  the  mode  which  evidence  was  to  be  given  on  trials. 
It  applies  to  every  trial,  and  it  enacted  that  evidence  is  to 
be  given  viva  voce,  except  in  special  cases  where  affiilavits 
are  required.  In  contemplating  the  principal  changes 
proposed  by  the  entire  Act  tbey  might  say,  in  the  vnty 
words  of  IJord  Cairns,  speaking  of  the  Judicature  Act  of 
England  when  it  was  passed  last  year,  "  its  protisions  left 
as  much  to  be  done  outside  the  Act  as  was  done  by  the  Act 
itself."  This  was  what  was  said  of  the  Judicature  Act  of  Eng- 
land, passed  in  August  and  cnming  into  force  in  England  in 
November,  an3  it  might  with  equal  truth  be  said  of  the  act 
which  it  was  proposed  should  come  into  force  in  Ireland  in 
January.  This  proved  the  wisdom  of  what  Mr.  Shannon 
had  said  with  regard  to  their  council  having  a  voice  in  the 
framing  of  the  rules.  He  wished  that  their  voice  could 
persuade  the  executive  to  give  their  board  some  idea  of 
what  was  going  to  be  done  before  it  was  actually  done,  and 
to  listen  to  their  opinions  on  the  subject.  It  would  save  a 
great  deal  of  subsequent  trouble  and  changes,  and  whether 
it  did  good  or  not  it  certainly  could  do  no  harm,  aa  they 
would  not  be  bound  to  adopting  the  su^estions  made  unless 
they  believed  them  right  and  fair.  Those  changes  would 
become  law  as  a  matter  of  course.  The  constitation  of  the 
new  court  would  be  divided  into  the  High  Court  of  Justice 
and  the  Court  of  Appeal.  With  respect  to  the  High  Court 
of  Justice,  two  judges  were  to  be  removed,  and  their  number 
thus  reduced  to  fifteen,  while  one  was  to  be  added  to  the 
Court  of  Appeal.  The  second  judge  of  the  Landed  Estatea 
Court  was  not  to  be  re-appointed.  He  confessed  he 
did  not  see  any  reason  for  this.  The  Act  conferred 
additional  powers  and  jurisdiction,  and,  as  a  conse- 
quence, imposed  additions!  duties  and  responsibility  on  the 
judge.  They  now  expressed,  and  had  frequently  previously 
expressed,  their  opinion  that  the  duties  as  they  at  present 
exist  are  far  too  onerous  to  be  discharged  by  a  single 
judge,  and  the  very  moment  that  law  came  into  operatioa 
by  which  additional  duties  would  be  caat  upon  hun,  they 
should  have  an  additional  judge  in  the  Landed  EstatM 
Court.  He  was  glad  to  see  an  article  of  the  Timet  which 
said  that  the  saving  of  a  few  thousand  pounds  was  in  such 
cases  a  matter  of  very  little  importance,  and  he  trusted 
sincerely  that  the  operation  of  one  of  the  most  useful  courts 
they  had  should  not  be  delayed  or  hampered  for  the  sake  of 
some  £'4,000.  He  boldly  said  that  the  energies  of  one  man 
could  not  sustain  the  strain,  and  it  taxed  the  energies  of  the 
learned  and  able  judge  that  at  present  occupied  the  positioa 
to  endeavour  to  discharge  what  would  be  a  fair  and  reason- 
able amount  of  duty  »>r  two  hardworking  judges'.  The 
voice  of  the  profession  should  be  loudly  raised  to  endeavour 
to  get  that  clause  of  the  bill  altered,  and  to  h  ve  a  second 
judge  of  the  Landed  Estates  Court  appointed.  He  had 
taken  notes  of  what  Lord  Cairns  had  said  on  the  subject. 
He  said  that  by  the  transfer  of  the  judge  of  the  Landed 
Estates  Court  to  the  Chancery  division,  the  High  Court  of 
Justice  would  get  rid  of  some  complicated  business.  The 
present  judge  of  the  Landed  Estates  Court  was,  it  appeared, 
to  be  transferred  to  the  Chancery  division,  and  thus  to  have 
additional  duties  imposed  upon  his  shoulders,  for  the  duties 
of  the  Chancery  judges  were  to  be  materially  incri^aaed,  as 
the  present  existing  Masters  were,  to  use  the  euphonious 
expression  of  the  bill,  to  be  relieved  from  their  duties,  and 
the  business  of  the  Master  was  to  be  imposed  on  the  judge ; 
and  the  argument  for  doing  away  with  the  judgeship  because 
a  large  amount  of  Chancery  business  was  to  be  given  to  the 
oourt,  struck  him  as  being  an  argument  rather  for  the 
appointment  of  an  additional  judg^.  The  only  other 
subject  he  intended  to  allude  to  was  the  Court  of  Ap- 
peal, and  it  was  on  this  subject  he  intended  to  more 
bis  resolution  which,  he  thought,  should  be  adopted 
by  the  meeting.  With  regard  to  the  second  Court  of 
Appeal,  it  was  a  branch  of  the  High  Court  of  Justice^ 
aud  he  ha<l  no  doubt  that  its  operation  would  be  satis- 
factory. To  it  was  to  be  transferred  the  jurisdiction 
of  the  Court  of  Appeal  in  Chancery,  of  the  Court 
of  Exche<{uer,  and  of  the  Court  for  Land  Cases  Reserved 
at  Dublin,  and  common  law  judges  were  to  sit  in  that  court 
with  equity  judges.  Justice  Christian  had  spoken,  and  his 
opinion  was  entitled  to  the  utiiioiit  respect ;  and  he  entirely 
concurred  with  that  portion  of  his  letter  which  advocated 
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tbe  necei)>ity  nf  making;  the  position  of  a  jadge  of  appeal 

more  hoDoiirable  and  more  attractive  than  it  iii.     The  other 

portion  of  hia  letter,  with  regard  to  the  political  character  of 

tke  Lord  Chancellor,  waB  a  political  queation.  and  an  such 

did  not  oome  under  their  notice  at  all ;  but  as  far  as  be  was 

coaeemed  he  dicT  not  conour  with  Mr.  Dix  that  the  Lord 

OhanoeUor  should  not  exerciae  any  political  functions,  and 

be  thoDgbt  that  nobody  should  be  better  pleased  than  Judge 

Christian  that  tlie  Lord  Chancellor  was  not,  as  he  suggested 

in  his  letter,  appoiiite<l  for  life.     He  would  now  allude  to 

tbe  ooostraction  uf  the  Court  of  Final  Appeal,  which  was 

as  follows  >— By  the  last  yenr's  Judicature  Bill  tbe  jurisdio 

tion  of  the  House  of  Lords  and  of  the  Priry  Council  as  a 

Court  of  Final  Appeal  was  abolished,  and  for  it  was  snbHti- 

tuted  tbe  Supreme  Court  of  Appeal  in  England.     They 

were  not  satisfied,  however,  with  this  state  uf  things ;  and 

at  the  very  time  the  Iriah  Act  was  introiluced  there  was 

aUo  introduced  an  Act  by  Lord  Cairns  to  change  materially 

tbe  eonrtitntion  of  this  conrt,  and  an  opinion  was  expressed 

that  no  beneficial  change  could  be  wade  by  which   the 

Court    of    Final  Appeal   should   be  transferred  from   tbe 

House  of  Lords.     W  hen  the  English  Act  came  on  for  dis- 

cuxion,  he  thought  that  the  matter  should  be  considered  by 

Uiem,  with  a  view  to  strengthening  the  hands  of  those  that 

thoDgfat  thai  the  appellate  jurisdiction  should  not  be  taken 

from  the  House  of  Lords,  and  for  this  reason  he  asked  them 

tu  pass  his  resolution.     It  was  said  that  the  opinion  of  the 

Irish  and  the  Scotch  Bench,  and  of  the  Bar  of  Ireland,  was 

nnanimoualy  in  favour  of  the  House  of  Lords  continuing 

the  Final  Conrt   of  Appeal,    and    he    wished    that  their 

opinion  should  be  expressed  upon  the  subject  aUo.     He 

begged  leave,  therefore,  to  move  the  following  resolution  : — 

"That  while  we  admit  that  the  Court  of  Appeal  must  be 
the  same  for  England,  Ireland,,  and  Scotland,  we  are  of 
opinioQ  that  the  Uooae  of  Lords  should  continue  to  be  the 
nltimata  Court  of  Appeal  for  the  United  Kingdom." 

JSr.  Ellis  seconded  the  resolution,  «hioh  nift  with  his 
entire  ooucnrrenoe.  He  thought  that  tiie  Soure  oi  Lords, 
as  tbe  Final  Court  of  Appeal,  ought  not  to  be  changed.  It 
was  as  old  as  the  constitution  ot  England,  and  won  tbe 
respect  of  all  that  ever  had  an  appeal  before  it.  No  doubt 
there  was  a  great  objection  arising  from  the  delay  in 
disposing  ot  tbe  appeals.  He  hiinselT  had  experienced  the 
imwuveoience  of  that  delay.  But  tbe  delay  was  a  matter 
euily  to  be  dealt  with,  and  in  the  formation  oi  a  new 
Covit  of  Appeal  in  the  llouse  oi  Lords  arrangements  could 
he  made  to  have  tbe  sittings  jnst  the  same  as  in  any  other 
oonrt,  or  not  depending  upon  tbe  meeting  of  Parliament, 
but  assembling  fur  legal  business  during  all  the  other 
portions  of  tbe  year.  If  that  was  done,  he  thought  all 
objection  to  tbe  House  of  Lords  would  be  obviated,  snd 
they  certainly  would  have  in  tbe  old  Court  of  Final  Appeal 
a  tribunal  which,  for  learning  and  ability,  was  unsurpassed. 
Be  would  not  go  into  the  question  ot  the  reduction  of  the 
Dumber  of  common  law  judges ;  and,  as  to  tbe  judge  of  the 
Landed  Estates  having  more  business  put  upon  him  by  tbe 
working  of  tlie  Judicature  Act,  he  would  merely  observe 
that  of  ooorae  tbe  judge  would  have  some  assistance  in  the 
Conrt  of  Chancery,  because  he  apprehended  what  was  done 
by  the  Act  was  to  graft  upon  and  annex  to  the  Court  of 
Cbanoery  the  business  of  the  Lauded  Estates  Court.  Now, 
tliat  was  a  rety  good  more.  The  Landed  Estates  Court, 
no  doabt,  was  a  great  necesnty  in  tbe  first  instance,  but  the 
mistake  was  not  to  have  originally  given  to  the  Court  of 
Chancery  the  two  jurisdictions.  A  portion  of  the  business 
that  concerned  tbe  profession  vitally  was  the  necessity  that 
they  should  be  put  on  the  same  footing  as  their  English 
brethian  with  rrspect  to  remimeration.  Hitherto  there  had 
been  an  exceptional  sebeilule  for  Ireland.  The  English 
solieiton  were  paid  on  a  much  larger  scale  than  the  Irish 
solicitors  for  tbe  same  work,  and  be  thought  the  Irish 
branch  of  the  profession  ought  to  insist  upon  equality  in 
this  matter. 

Hr.  William  Boohe  said  he  would  not  occupy  their  time 
for  more  than  one  roomeut,  but  as  he  did  not  concur  in  the 
resulation,  he  thought  he  ought  not  to  give  a  silent  vote. 
No  person  bad  a  higher  respect  than  he  bad  for  the  l^al 
attainments  of  the  appellate  tribunal  of  the  Lords,  but  at 
tbe  auna  time  it  was  imp.jsaible  to  ignore  the  great  delay. 


expense,  and  inconvenience  aitendiiig  the  working  of 
appeals  in  the  House  of  Lords,  and  the  sooner  all  that  was 
corrected,  and  effectually  corrected,  the  better.  In  the 
state  of  things  he  bad  m-ntioned,  suitors  were  really  with- 
out an  aocessible  tribunal ;  while  on  the  other  band  it  was 
admitted  tliat  the  near  tribunal  would  be  most  Taloabls  and 
convenient.  That  being  so,  having  regard  to  tbe  feelings  of 
the  public,  to  the  interests  of  suitors,  and  to  tbe  convenienea 
of  the  professions,  be  thought  no  time  ought  to  be  lost  in 
establishing  tbe  new  facilities  promised  fur  obtaining  prompt 
and  inexpensive  justioe, 

Mr.  JoHW  Bablow  said  it  was  the  Sth  article  of  the  Act 
of  Union  that  was  tbe  origin  of  the  right  of  appeal  of  the 
Irish  people  to  the  House  of  Lords  as  the  final  Conrt  of 
Appeal,  and  he  did  not  think  that  by  another  Act  of  Parlia- 
ment it  should  be  lightly  taken  from  them.  He  suKgeated 
that  they  ought  to  take  some  notice  of  tbe  matter  in  further- 
ance of  Mr.  Goodman's  resolution,  in  which  he  agreed ;  and 
he  moved  an  amendment  by  way  of  addition  to  it  to  the 
effect  that  it  appeared  to  them  the  appellate  jurisdiotion  of 
the  House  of  Lords  could  not  be  taken  away  unless  the 
article  of  the  Act  of  Union  was  repealed. 

Mr.  Shannon  observed  that  unless  Mr.  Barlow  insisted 
on  a  separate  final  Court  of  Appeal  for  the  people  of  Ireland, 
even  though  the  projected  new  Court  should  be  passed, 
there  was  no  amendment  to  tbe  resolution. 

Mr.  Goodman  said,  if  they  insisted  that  they  were,  under 
any  circumstances,  entitled  to  go  to  the  House  of  Lords, 
that  was  inconsistent  with  the  first  part  of  his  resolution  ; 
and  besides,  as  a  matter  of  fact,  tbe  appellate  jurisdiction  of 
the  House  of  Lords  had  been  done  away  with  by  the  Aot  of 
1873. 

The  amendment  was  not  seconded. 

Tbe  Pbesident  then  put  Mr.  Goodman's  resolution,  and 
declared  it  carried  by  16  to  12. 

Mr.  Shannon  said  that  unless  they  meant  to  neutralise 
what  they  had  done  on  a. former  occasion  with  respect  to 
the  second  judgenhip  of  the  Landed  Estates'  Court,  they 
should  now  go  a  littie  farther.  On  the  ocoasinn  he  alluded 
to,  they  had  brought  such  convincing  arguments  to  bear  on 
the  Marrjuis  of  Hartington  that  be  paused  and  withdrew 
the  bill  for  the  abolition  of  the  second  judgeship  ;  and  now, 
when  the  Judicature  Bill  still  proceeded  on  the  assumption 
that  the  second  judge  was  not  necessary,  they  ought  to  be 
consistent,  and  pass  a  substantive  resolution,  telling  the 
G^ivemment  that  nothing  had  occurred  since  but  what  would 
fortify  the  opinion  they  formerly  entertained.  A  mass  of 
new  business  would  be  thrown  on  the  present  able  judge  in 
addition  to  what  he  had  before,  for  each  ceoeiver  motion 
was  a  hearing  of  tbe  cause,  and  the  result  must  be  that 
things  would  come  to  a  dead  lock  in  that  oonrt.  He  con- 
cluded by  proposing  tbe  following  resolution  : — 

"That,  having  regard  to  the  return  of  business  in  the 
Landed  Estates'  Court,  which  led  to  tbe  abandonment  by 
the  late  Government  of  the  bill  to  abolish  the  second  judge- 
ship in  that  court,  and  having  regard  to  tbe  new  and  heavy 
equity  business  to  be  cast  on  that  court  by  tbe  Judicature 
Act,  we  are  of  opinion  it  is  essential  for  its  due  working  to 
appoint  a  second  judge  to  It." 

Mr.  CooFER  seconded  the  resolution. 

Mr.  Fottbbll,  jun.,  said  he  would  not  agree  to  the 
resolution  in  its  present  form.  He  thought  they  shotdd  not 
bind  themselves  to  such  a  resolution,  as  they  might  seem  to 
be  objecting  to  the  reduction  of  the  Irish  Bench,  If  they 
were  about  to  pass  a  resolution  objecting  tor  a  regulation 
in  one  particular  question,  they  should  state  it  was  thedr 
opinion  on  the  other  hand  that  the  work  in  other  portions 
of  the  judicial  system  was  not  sufficient  to  occupy  the  staff. 
He  thought  it  would  be  unwise  in  them  to  obstruct  the 
Legislature  in  thus  opposing  the  bill.  He  understood 
returns  had  been  called  for  of  the  woric  done  by  the  judicial 
staffs.  This  would  be  before  the  House  of  Commons,  and 
they  would  show  a  state  of  things  which  he  dared  say 
would  astonish  many  people.  They  would  show,  while  the 
business  in  this  country  was  not  one-fourth  what  it  was  in 
England,  the  judicial  staff  to  do  it  was  in  the  proportion  of 
about  two  to  three ;  the  number  of  writs  here  was  not  one- 
sixth  of  those  issued  in  England  ;  final  judgments  were  not 
more  than  one-sixth .  the  trials  at  common  law  were  not 
more  than  a  fourth,  and  the  vast  proportion  of  the  writs 
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inued  in  tUa  oountiy  were  for  aunu  which  ahould  oome 
under  the  cognizance  of  the  county  courts.  He  thonght  it 
would  be  unwiie  to  pass  a  resolution  of  this  sort,  until  they 
had  got  a  r^wk  of  the  ooundl  on  the  bill  before  them. 
He  should  be  sorry  to  advise  any  reduction  in  either  number 
or  pay  of  the  Irish  Bench  which  might  impair  its  efficiency, 
but  he  submitted  the  resolution  should  be  a  comprehensive 
one,  and  not  take  up  one  branch  of  the  subject. 

Mr.  Six  said  he  really  did  not  see  what  he  need  reply  to 
the  last  speaker.  He  did  not  concur  in  the  yitsw  that  they 
should  wait  for  a  report  upon  the  whole  bill  before  making 
any  recommendations  as  to  the  number  of  judges  in  the 
Landed  Estates  Court.  Already  they  had  pledged  them- 
sulves  to  the  opinion  tiiat  Hie  court  should  have  two  judges, 
and  seeing  that  additional  work  was  likely  to  be  put  on  tl  e 
court,  he  thought  they  should  have  no  hesitation  in  repeat- 
ing their  former  opinions.  The  meeting  was  not  now 
dealing  with  the  common  law  judges.  When  that  subject 
came  on,  they  would,  no  doubt,  give  an  impartial  opinion 
upon  it,  but  at  present  they  really  had  nothing  to  do  with 
the  matter. 

Mr.  John  L.  Scallan  agreed  in  the  view  taken  by  Mr. 
FottrelL  lliat  gentleman  did  not  want  to  pledge  the 
meeting  to  an  opinion  that  an  additional  jn^e  in  the 
Landed  Estates  (Jouit  would  not  be  desirable,  but  he  was 
anxious  to  prevent  any  misimpression  outsida  If  they 
passed  a  single  resolution  in  favour  of  a  second  judge  in  the 
Landed  Estates  Court  without  dealing  with  the  whole  ques- 
tion of  the  Bench,  it  might  be  announced  out  of  doors  that 
because  they  opposed  reduction  in  one  department,  they 
equally  objected  to  reduction  in  another.  They  ought  to 
put  forward  no  view,  no  opinion  upon  any  one  part  of  the 
business  ;  but  upon  full  and  proper  materials  consider  the 
whole,  and  report  upon  the  whole.  By  that  means  they 
would  arrive  at  the  beet  conclusion,  and  avoid  any  mis- 
conception of  their  action  out  of  doors.  This  being  his 
idea,  he  would  vote  against  Mr.  Shannon's  resolution  as 
premature. 

Mr.  J,  T.  Hnnm  abo  thought  the  question  of  a  second 
Landed  Entatee  Court  judge  ^onld  be  passed  over  at  pre- 
sent. The  meeting  was  a  small  one — so  small  as  not  to 
bare  very  great  weight,  even  supposing  a  full  meeting 
would  cany  weight.  He  said  that,  remembering  in  this 
particular  matter  their  profession  had  been  treated  with  as 
much  contempt  as  any  profession  could  be  treated.  Over 
and  over  again  they  expressed  their  opinion  upon  the 
subject,  but  no  attention  whatever  was  paid  to  it,  and  the 
contempt  visited  upon  them  in  the  nnt  instance  was 
endorsed  by  those  who  subsequently  came  into  authority. 
He  did  not  see  that  they  should  put  themselves  into  the 
position  of  being  SKain  hazuiliated,  and  of  enabling  it  to  he 
again  put  on  record  that  on  the  other  side  of  the  Channel  no 
attention  was  paid  to  the  opinion  of  mere  Irish  attorneys 
on  a  matter  of  this  kind.  He  did  not  think  it  was  the 
bosioess  of  his  brethren  to  subject  tlienuelves — ^if  he  might 
use  the  expression — to  a  tliird  kicking  upon  this  subject. 
The  society  lias  already  stated  its  opinion  ;  the  bar  has 
endorsed  it ;  and  he  could  state  as  a  fact  that  the  present 
Attorney-General  fur  Ireland  had  within  the  last  month 
used  every  influence  in  his  power  to  further  the  view  of 
both  branches  of  the  profession,  that  a  second  judge  was 
needed  in  the  Landed  Estntes  Court,  but  the  opinion  of  the 
Attorney-General  appeared  to  be  treated  with  just  the 
same  respect  as  the  opinion  of  the  bar  and  the  solicitors. 
There  was  a  wide  difrerence  of  opinion  amongst  the  pro- 
fession as  to  the  prudence  of  abolishing  two  of  the  judge- 
ships and  doing  away  with  one  of  the  circuits.  The  latter 
was  a  very  important  matter,  because  if  one  of  the  circuits 
was  merged,  there  certainly  would  be  greater  delay  in 
having  trials  at  assizes,  and  there  would  be  corresponding 
expense  and  inconvenience.  That  was  a  subject  more 
worthy  of  attention  by  the  society  than  the  olii  grievance 
of  the  want  of  a  second  judge  in  the  Landed  Estates  Court, 
npcm  which  their  representations  had  already  been  spumed. 
Be  concurred  in  the  view  of  Mr.  Fottrell,  that  it  was  pre- 
mature to  go  into  that  question  now,  and  besides,  having 
before  this  got  a  slap  in  the  face  about  it,  he  had  no  desire 
to  be  slapped  again. 

Mr.  FOTTBUL  said,  to  bring  the  question  to  an  issue,  he 
would  move  aa  an  amendment  that  it  was  premature  to 


raise  the  question  of  the  necessity  of  a  second  Jtidge  of  the 
Landed  Estates  Court,  until  a  council  or  committee  shall 
have  reported  on  the  entire  bill. 

Mr.  SoALLAN  seconded  the  amendment. 

Mr.  Sbanhoit,  in  reply,  expressed  his.  surprise  that  a 
gentleman  of  Mr.  Fottrell's  ability  should  argue,  that 
because  it  might  turn  out  that  the  law  courts  were  over^ 
manned,  therefore  there  should  not  be  enough  of  judges  in 
the  Landed  Estates  Court.  He  (Mr.  Shannon)  was  not 
dealing  with  the  law  judges  at  all.  The  lull  dealt  with 
them.  Assuming  that  the  courts  were  overmanned,  tiiey 
took  away  two  judges,  and  raised  the  salaries  of  the 
remainder  from  £3,600  to  £4,000.  But  the  business  of  the 
Common  Law  Courts  had  nothing  to  do  with  the  business 
of  the  Landed  Estates  Court,  which  should  be  dealt  with 
according  as  the  fact  was,  and  no  doubt  existed  that  a 
second  judge  was  needed  in  that  court.  With  regard  to 
the  second  point  made  against  the  resolution,  namely,  that 
it  was  premature,  he  would  remind  the  meeting  that  the 
reason  the  Marquis  of  Hartington  gave  for  not  appointing 
the  second  judge  was  the  coming  Judicature  Bill,  when  the 
retiums  of  the  business  of  the  court  fumiKhed  by  the  society 
made  an  tmanswerable  case  in  favour  of  the  appointment. 
Nothing  had  since  occurred  to  alter  the  state  of  things  that 
previously  existed.  The  prasent  judge  was  overwhelmed 
with  businesa  The  new  Act  was  introduced,  and  what 
more  fitting  time  to  again  put  forth  the  view  of  the  society 
upon  a  matter  of  great  importance  to  the  public  and  the 
profession.  When  Mr.  Hinds,  with  the  elocutionary  skill 
for  which  he  was  remarkable,  put  it  that  the  society  should 
scout  the  resolution  because  he  did  not  approve  of  it,  that 
gentieman  should  condescend  to  think  of  the  reason  why 
the  late  Government  did  not  appoint  the  second  judge- 
namely,  as  had  been  stated,  because  the  Judicature  Bill  was 
to  be  brought  in — and  remembering  that,  was  it  possible 
he  could  urge  upon  the  society  not  to  follow  up  their 
previous  action,  now  that  the  bill  bad  been  introduced,  and 
they  saw  what  was  intended  to  be  done.  He  (Mr.  Shannon) 
confidently  called  upon  the  society  to  adopt  the  resolution. 

The  President  put  the  amendment  of  Mr.  Fottrell,  and 
declared  it  negatived. 

Mr.  FoTTKiLL  called  for  a  division,  which  was  taken, 
with  the  following  result : — For  the  amendment,  6 ;  against, 
21.    The  original  resolution  was  then  put  and  carried. 

Mr.  8HANN0N  next  proposed  that  it  be  referred  to  the 
council,  to  consider  the  provisions  of  the  bill,  and  report  to 
an  adjourned  meeting  of  the  society  on  a  day  to  be  chosen 
by  themselves. 

Mr.  CabboLL  seconded  the  motion,  which  was  put  and 
carried. 

Mr.  Ellis  moved  that  copies  of  the  resolutions  he  sent  to 
the  Lord  Chancellor  for  England  and  the  Attorney  GenenJ 
for  Ireland. 

Mr.  Bablow  seconded  the  resolution,  which  was  agreed  to. 

A  vote  of  thanks  having  been  passed  to  Sir  Richard 
Orpsm,  the  meeting  separated. 


REGISTRY  OF  JUDGMENTS,  IRELAND. 

OBHEBAL  0BDEB8 

Made  tn  pumanct  of  the  Statute  S4th  <md  SSth  FteMrio, 
Chapter  72,  the  11th  day  of  May,  1S74. 

The  Sight  Honorable  James  Whiteside,  Lord  Chief 
Justice  of  the  Court  of  Queen's  Bench  in  Ireland ; 
the  Right  Honorable  Edward  Sullivan,  Master  of 
the  Rolls  in  Ireland  ;  the  Right  Honorable  James 
Henry  Monahao,  Lord  Chief  Justice  of  the  Court 
of  Common  Pleas  in  Ireland  ;  and  the  Right  Honor- 
able Christopher  Palles,  Lord  Chief  Baron  of  the 
Court  of  Exchequer  in  Ireland,  do  hereby,  in  pur- 
suance of  an  Act  of  Parliament  passed  in  the  Sesgioa 
holden  in  the  thirty-fourth  and  thirty-fifth  years  of 
the  reign  of  Her  present  Majesty,  intituled  "An 
Act  for  the  further  Protection  of  Purchasers  against 
Crown  Debts,  and  for  amending  the  Iiaws  rdating 
to  the  office  of  the  Registrar  of  J  udgments  and  other 
offices  of  the  Court  of  Chancery  in  Ireland,"  and  in 
pursuance  and  execution  of  all  other  powers  enabling 
them  in  that  behalf,  order  and  direct : — 
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1.  Tbtk  the  sixth  General  Order  nmds  and  bearing  date 
tlM  11th  day  of  Januarjr,  1872,  be  repealed  and  annulled, 
except  to  &r  aa  regards  any  requisition  lodged  prior  to  this 
order. 

2.  That  no  requisition  for  a  search  shall  be  received  by 
the  Registrar  of  Judgments  unless  and  until  the  same  shall 
set  forth  the  date  at  which  the  search  is  to  commence,  and 
the  date  to  which  it  is  to  be  made,  which  last  mentioned 
data  shall  in  no  case  be  later  than  that  of  the  lodgment  of 
the  requisition. 

Javks  Whitbsidii,  O-J. 

Edwabd  Solutan,  M.S. 

Jambs  Hsitby  Mohaban. 

Chbistophib  Pallks,  C^. 
The  Bight  Honorable  James  Whiteside,  Lord  Chief 
Justice  of  the  Court  of  Queen's  B«nch  in  Ireland  ; 
the  Right  Honorable  Bdward  Sullivan,  Master  of 
the  R-ills  in  Ireland;  the  Right  Honorable  James 
Henry  Monahan,  Lord  Chief  Justice  of  the  Court 
of  Common  Pleas  in  Irelaod  ;  and  the  Bight  Honor- 
able Christopher  Palles,  Lord  Chief  Baron  of  the 
Conrt  of  Exchequer  in  Ireland,  do  hereby,  by  and 
with  the  cnnsent  of  the  Lords  Commissionen  of  Her 
Majesty's  Treasury,  testified  by  their  signatures  here- 
onto,  in  porsnanoe  of  an  Act  of  Parliament  pasoed  in 
the  Session  holden  in  the  thirty-fourth  and  thirty- 
fifth  years  of  the  reign  of  Her  present  Majesty, 
intituled  "An  Act  for  the  further  Protection  of 
Purchasers  sgainst  Crown  Debts,  and  for  amending 
the  Laws  relating  to  the  office  of  the  Registrar  of 
Judgments  and  omer  offices  of  the  Court  of  Chancery 
in  Ireland  ;"  and  in  purgoance  and  execution  of  aU 
other  powers  enabling  them  in  that  behalf,  order 
and  direct : — 

L  That  the  amoont  of  Stamp  Duty  to  be  paid  on  every 
requisition  for  a  seach  for  Judgments,  or  Revivals  entered 
Dp  in  any  of  Her  Mnjesty's  Courts  at  Dublin,  or  obtained 
io  any  inferior  Court  of  Record  before  the  15th  day  of  July, 
18S0,  and  for  decrees,  rules,  orders,  or  civil  bill  decrees  fur 
poor  rates,  made  before  the  15th  day  of  July,  1850,  and  for 
lis  pendens,  registered  against  any  person,  and  for  recog- 
iiwjiijio.  and  Crown  bonds,  Judgments  at  the  suit  of  the 
Crown,  statutes,  inquisitionB,  an(\  acceptiinces  of  Office, 
registered,  or  re-docketed,  agunst  the  same  person  be 
reduced  aa  follows  : — 

If  the  period  during  which  the  search  is  required  doos  not 
extend  further  bacic  than  one  year  iirom  the  lodgment  of 
the  requisition,  from  the  sum  of  16b.  6d.  to  the  sum  of 
12s.  6d. 

In  aU  other  cases,  from  the  mm  of  16s.  6d.  to  the  sum 
oflSa. 

2.  That  the  amount  of  Stamp  Duty  to  be  paid  on  every 
laqniBtion  for  a  duplicate  of  a  search,  if  the  period  during 
wlneh  such  search  was  made  does  not  exceed  one  year,  be 
rednoed  from  the  sum  of  5s.  to  the  sum  of  Is. 

Jambs  WHiTisisa,  O.J. 

EdWABD  SuLLtVAS,  M.M. 

Jambb  Hbkbt  Mohaban. 
Chxibiofhbb  Pallbb,  C.B. 

W*,  being  two  of  the  Lords  Commissioners  of  Her 
Majesty's  Treasury,  hereby  signify  our  consent  to  the  altera- 
tion in  the  amount  of  Stamp  Duty  to  be  paid  for  reqnisitiuns 
for  searches  made  by  this  order,  as  required  by  the  9th 
•eetioD  of  the  Act  of  84  and  86  Vic,  cap.  72. 

Bow.  WlMK. 

J.  D.  H.  Elpbiitbtonb. 


I<BOAL  EZAMTKATION.  —  At  the  reoent  Preliminary 
Examinatiou  for  Attorneys'  Apprentices,  held  on  May  18 
and   19,  when  17  candidates  were  rejected  and   only  12 

rsd,  the  following  gentlemen  were  xuccessful : — Mr.  W. 
Mercer  (Cavan),  1st  place ;  Mr.  P.  J.  M'Carthy 
(Kilfinane),  Srd  place ;  Mr.  Vincent  Ryan  (Dublin),  Mr. 
J.  P.  Magnire  (Cork),  Mr.  J.  P.  Hiirris  (Stewarlstown). 
We  understand  that  the  above-mentioned  were  prepared 
by  Dr.  Mortimer,  26,  Tork-atreet 
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Tbihttt  Terk,  1874. 


At  the  General  Examination  nf  Students,  held  at  the  HaB 
of  the  King's  Inns,  on  Tuesday,  Wednesday,  and 
Thursday,  12th,  13th,  and  14th  May,  1874,  the 
BencheiB  awarded  to 

Matthew  Boubeb,  Esq.,  M.A.,  an  Exhibition  of  Twenty 
Guineas  per  Annum,  to  continue  for  a  period  of  llree 
Tears ;  and  to 

Jakes  Shannon,  Esq ,  A.B.,  a  Prize  of  Twenty  Guineas 

Certificates  of  having  satisfactorily  passed  the  General  Exa- 
mination were  awarded  to 

Geobqe  H.  Nash,  Esq.,  A.B. 
Fanb  Vkbnon,  Esq.,  A.B. 
W.  M.  Leslie,  Esq.,  A.B. 
M.  BntoH,  Esq. 
P.  H.  Bagknal,  Esq.,  A.B. 
J.  W.  Hackbtt,  Esq.,  A.B. 
G.  H.  Stack,  Esq.,  A.B. 
HlNBT  C.  Wabbbn,  Esq.,  A.B. 
RoBBBT  Olpiiebt,  Esq.,  A.B. 
B.  B.  O'Bbien,  Esq.,  A.B. 
J.  B.  Bevebiooe,  Esq. 
N.  E.  Wallace,  Esq.,  A.B. 
JoHH  Inch,  Esq. 

John  D.  O'Hanloh, 

Under  Trecuwer. 

King's  Inns,  tgnd  Hay,  1874, 


LAW  STDDENT. 


The  memorial  of  the  undernamed  gentleman,  addressed 
to  the  Benchers  of  the  Honourable  Society  of  Kini('s  Inns, 
and  praying  for  admission  as  a  Student  of  Law,  will  be 
taken  into  consideration  by  the  Standing  Committee  of  the 
Benchers,  at  its  meeting  on  Tbanday,  4th  June: — 

1.  WiLLUM  ChaBLES  Tatlob,  M.A.,  Queen's  University, 
second  son  of  George  Taylor,  of  Cadiz,  Esq.  Certificate 
signed  by  Mark  S.  O'Shaugbnessy,  Esq. 


NEW  BARRISTERS. 

The  memorials  of  the  undermentioned  Students  of  Law, 
addreosed  to  the  Benchers,  and  praying  to  be  admitted  to 
the  degree  of  Barrister  at-law,  will  be  taken  into  considera- 
tion by  the  Benchers,  at  their  meeting  nn  Friday,  the  29th 
May,  or  at  such  other  time  as  shall  for  that  purpose  be 
appointed: — 

1.  Matthew  J.  Boubkb,  Esq.,  M.A.,  Queen's  University, 

second  son  of  John  Bourke,  of  Kanturk,  in  the  county 
of  Cork,  Esq.  Certificate  signed  by  W.  M.  .Tohnson, 
Esq.,  Q-C.  To  be  proposed  by  Mr.  Serjeant  Arm- 
strong. [Mr.  Bourke  obtained  the  Exhibition  at  the 
General  Examinatiou  held  after  last  Easter  Term,  and 
takes  rank  accordingly.] 

2.  Jahbb  Shannon,   Esq.,    A.B.,    University  of   Dublin, 

eldeat  sou  of  George  William  Shannon,  of  Leeeon 
Park,  in  the  County  of  Dublin,  Esq.  Certificate 
signed  hj  Theobald  A.  Parcall.  Baq.,  Q.C.  To  be 
proposed  by  Mr.  Serjeant  Armstrong.  [Mr.  Shannon 
obtained  the  prize  at  the  General  Examination  held 
after  last  Easter  Term,  and  takes  noik  accordingly.] 

8.  John  F.  B.  Bevbbidoe,  Esq.,  eldest  surviving  son  of 
William  Beveridge,  late  of  Tralee,  in  the  County  of 
Kerry,  Esq.,  deceased.  Certificate  signed  by  John 
O'Hagan,  Esq.,  Q.C.  To  be  proposed  by  the  Right 
Hon.  Lord  O'Hagan. 
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4.  William  Ktli,  Esq.,  AB.,    University  of  Dublin, 

younger  8on  of  Henry  Kyle,  of  Laurel  Bill,  in  the 
County  of  Londondeny,  Esq.,  J.P.  Certificate  sigoed 
by  Johu  H.  Orpen,  Eaq^  Lb.D.    To  be  proposed  by 

D.  C.  Heron,  Eaq.,  Q.C. 

5.  Michael  Bibch,  Esq.,  only  son  of  Patrick  Birofa,  of  the 

City  of  Kilkenny,  Esq.  Certificate  signed  by  H.  W. 
Lover,  Eaq.  To  be  proposed  by  Frederick  William 
Walsh,  Esq.,  Q.C. 

6.  GlOBOB  Gbbbb,  Esq.,  A.  B.,  University  of  Dublin,  eldest 

son  of  John  W.  Greer,  of  Woodville,  in  the  County  of 
Armagh,  Esq.,  J.P.  Certificate  signed  by  Francis 
Meade,  Esq.,  Q.C.  To  be  proposed  by  the  Right  Hon. 
Hugh  Law,  M.P. 

7.  JoBZPH   M.   DaT,   Esq.,  A.B.,   University  of  Dublin, 

second  son  of  Arthur  M.  Day,  of  Bathgar,  in  the 
County  of  Dublin,  Esq.  Certificate  signed  by  James 
S.  Green,  Esq.,  Q.C.  To  be  proposed  by  James 
Marphy,  Esq„Q.C. 

8.  Fahb  Vebnom,  Bxq.,  B.A,  Cantab.,  eldest  son  of  John 

E.  Vernon,  of  Erne  Hill,  in  the  County  of  Cavan, 
Esq.,  J.P.  Certificate  signed  by  John  Bichardson, 
Esq ,  Q.C.  To  be  propos^  by  WiUiam  Brooke,  Esq., 
M.C. 

B.  HiNBY  C.  Wabbbv,  Esq.,  A.B.,  University  of  Dublin, 
only  son  of  the  Right  Hon.  the  Judge  of  the  Court  of 
Probate,  of  Fitzwilliam-aqnnre,  in  the  City  of  Dublin. 
Certificate  signed  by  J.  J.  L.  Dames,  Esq.,  Q.C.  To 
be  proposed  by  Heniy  M.  Filkington,  Esq.,  Q.C. 


THE  SOCIETY  OF   THE   ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 


Tbihity  Term,  1874. 
At  the  Examination  of  applicants  seeking  to  become 
Apprentices  to  Attorneys,  held  on  Monday,  the  18th,  and 
Tuenday,  the  19th  of  May,  1874,  the  following  were 
adjudged  by  the  Court  of  Examiners  to  have  passed  said 
Examination,  and  their  names  are  arranged  in  order  of 
merit,  viz. : —  • 


7.  John  Pottib, 

8.  John  D.  Coatbi^ 

9.  ViHomTP.  i»tam, 

10.  JoHir  F.  Maouibb, 

11.  Patrick  Cabboli^ 

12.  John  P.  Habbis. 


1.  Wm.  E.  Mbbobb, 

3.  DATID  R  CLBIRIfTB, 

8.  Patbiok  M'Cabtht, 

4.  Edwabd  p.  Cdltebwbll, 
6.  Robebt  Kbllt,  Jos., 
6.  Wm.  J.  Mbnton, 

The  remaining  candidates  on  the  list  have  been  postponed 
ontil  next  Michaelmas  Term  Preliminary  Examination. 

The  Court  of  Examiners  cannot  permit  any  of  the  can- 
didates at  recent  Preliminary  Examination  to  compete  at 
the  next  Michaelmas  Term  Prize  Examination. 

Tbinitt  Tibh,  1874. 

At  the  Examination  of  applicants  seeking  admission  as 
Attorneys,  held  on  Wednesday,  the  20th,  and  Thursday, 
the  2l8t  of  May,  1874,  the  Court  of  Examiners  decided  that 
all  the  candidates  who  presented  themselves  should  be 
allowed  .the  examination,  and  their  names  have  been 
arranged  in  ordei  of  merit,  as  follows : — 


1.  James  Hevbt, 
8.  Wm.  Baxteb, 

S.   TiMOTHT  NSTILLa, 

4.  Wm.  H.  MEBScnH, 

5.  Fbabcis  Fitzmacbioi, 

6.  Hehrt  Exbam, 

7.  Wm.  M.  Lake, 

8.  Thomas  Datin, 

9.  ABOHIBALD  TVTBILL, 

10.  Fbancib  Cbeaqh, 

11.  JOHR  KeFPLE, 

12.  Edwabd  Mao  Cbossak, 
The  Court  of  Exiiminers  have  awarded  a  Oold  Medal  to 

Mr.  James  Hevbt  ;  Silver  Medals  to  Messrs.  Wm.  Baxter 
•od  TiMOTHT  Neville  ;  and  Speoial  Certificates  of  Merit 
to  Messrs.  Wm.  H.  MEBEDiTfl,  Fbahoib  Fitzmaubiox, 
Hihbt  Exbam,  and  Wm.  M.  Lakb. 


13.  Chablbb  J.  McLoox, 

14.  Wm.  J.  G.  White, 

15.  JOHV  R.  Cooper, 

16.  Jambb  a.  S.  Gheoq, 

17.  CMFtoBD  B.  Llotd, 

18.  Fbidebiok  J.  Gbaham, 

19.  Wm.  B.  Fekton, 

20.  Wm.  H.  Nabow, 

21.  James  J.  Plunkett, 

22.  JOBK  F.  Measb, 
2S.  James  Cohhob. 


LAW  STUDENTS'  DEBATING  SOCIETY, 

KIHO'S  IKN8,   HEHRIXITA-8TBBBT. 

A  General  Meeting  of  the  Society  will  be  held  in  the 
Lecture  Hall  King's  Inns,  on  Monday  evening,  Jnne  1st, 
1874,  when  the  following  subject  will  be  debated : — 

"  'That  the  Political  Career  of  Sir  Robert  Peel  commands 
our  approval." 

Spxakbbs : 
Afir.  Mr.  R.  Andrews.         .   I    ffeg.  Mr.  M.  Bodkin. 
Mr.  W.  L.  Bernard.       |  Mr.  T.  Overend. 

The  Chair  will  be  taken  at  Eight  o'clock,  by  D.  B. 
Sallivan,  Esq.,  Bar-at-Law,  Ex-Aoditor. 

All  meetings  open  to  Ladies  and  Gentlemen. 


COUBT   FAPEBS. 


LANDED  ESTATES'  COURT. 

Sittings  for  next  Week  ao  far  as  same  are  appointed. 

Before  the  Hon.  JuDOE  Flanagan. 

MONDA  T. 
In  Chambxb.— M.  Cherry,  allocation.— C.  O'CaHaghan, 
ez-delay. — Rev.  T.  Stack,  proposal.— Sir  H.  Bruoe,  do. 

In  Coubt.— J.  W.  Dickenson,  from  llth  May. — J.  T. 
Walker,  from  19th  May.— J.  T.  Bagot,  from  2l8t  May. — 
George  Fossit,  peremptorily. — William  M'Grane,  as  to 
costs. — H.  Wbitmore  and  others.^.confirm  sale. — W.  Fiti- 
rimons,  from  28th. 

Before  Examinxb  (Mr.  Dobbs). 

J.  Tnohy,  proo& J.  Lawton,  ditto. 


TUJISDAY. 

In  Chambcb. — Assignees  W.  Bayley,  allocation. — J. 
Flynn,  ex-witnesses. 

In  Coobt.— H.  T.  Pamell,  final  schedule.— Trustees 
Glenn,  do.— S.  Quio,  do. — Church  Coiumi88iODer8(Lurgan), 
tenant's  objection. 


WEDNESDA  T. 
InCocbt. — D.  C.  O'Reilly,  final  schedule.- G.  Bennett, 
do.— N.  Hone,  do.— A.  M.  Kawoett,  do. — 0.  Langdale,  da 

Before  Examinib  (Mr.  Dobbs). 
H,  V,  Sampey,  rental. 

Before  EXAMINES  (Mr.  M'Donnell). 
Administratrix  Humphrey,  rental. — O.  Port,  do. — S.  A. 
Denny,  do. — Marquis  Ely,  do.^D.    Daroy,   do. — G.   B. 
Pentland,  vouch. 


THURSDA  Y. 
In  Ckambbb.— M.  Roberts,  from  28tii. 


FRIDA  Y. 

SALI8  AT  12  o'clock. 

Gbacb  J.  Shbil.— 1  lot. 

T.  J.  Lannioan.— 2  lots. 

A.  B.  Wabbb  and  oiHBBa— 7  lota. 

7.  Gbabt.— 87  lots. 

Before  Examineb  (Mr.  Dobhs). 
Trustees  D.  Shipp,  rental. 

Before  Examiner  (Mr.  M'Donnell). 
Ktistee  O'Brien,  rental — C.  Dower  and  another,  da- 
G.  Minchin.  do. 


LANDED  ESTATES'  COURT. 

BALIB 
May  8. — Before  the  Hon.  JoDOB  FlaNaoaV. 
Cirr  or  Dublin  and  Couhtt  Wbxtobd. — Estate   o  - 
Nathaniel  Hone,  owner  and  petitioner. 

Lot  1.— Houses  47,  48,  49,  and  60,  Harlborough-atreet, 
held  under  lease  for  900  years,  from  1 768  ;  prodnciog  a  net 
yearly  rent  of  £U  18s.  fid.  Sold  to  Mr.  Ueary  Bvans^  for 
£616. 
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Lot  2. — Part  of  the  lanHa  of  Bsllyroe  lower,  in  the 
bwony  of  Bantry,  County  Wexford,  containing  101a.  Or. 
SOpi ;  held  in  fee  ;  net  yearly  rent,  X82  11a.  0d.  Sold  in 
tnut  for  Mr.  Charlea  Tottenham,  for  £1,220. 

Lot  S. — Part  of  tlie  lands  of  Coolerin,  in  the  barony  of 
Shdboame,  held  nnder  fee -farm  giant,  containing  144a.  8r. 
18p.,  and  prodacing  a  net  yearly  rent  of  £Z1  68.  lid.  Sold 
to  Mr.  A.  Bany,  for  £400.    SoUciton,  Falimer  and  Bone. 

Salei,  15th  May. 

Cl>T  or  DoBUir. — In  the  matter  of  the  estate  of  George 
Eidd,  owner ;  Thomas  M'Nally,  petitioner  ;  being  one  nn- 
divided  fonrtii  part  of  the  houses  and  premises  17,  18  19, 
10,  and  2],  Great  Charles-street,  1,  South  Sunmier-street, 
29  to  35,  Upper  Rutland-street ;  held  nnder  a  lease  for  999 
yean;  veariy  rent,  £76  17s.  Sale  adjourned.  Solicitor, 
T.  M-^allg. 

John  Kidd,  owner.  Another  moiety  of  same  premise*. 
Sale  adjoomed.    Solicitors,  MaxweUand  WMon. 

Counnis  or  Ttbohi  ash  DoxaaAL. — The  estate  of  the 
Sev.  John  Hatton  O'Connor  and  Edward  Carolin,  trustees 
for  sale  onder  the  settlement  executed  on  the  marriage  of 
lUbecca  Jones  Pratt,  otherwise  Colhoun,  with  Joseph 
Biyan  Hlnes,  deceased,  owner  and  petitioner 

Lot  1. — ^liie  lands  of  Oarvagh  Mnllion,  dtnate  in  the 
barony  of  West  Omagh,  containing  640a.  Or.  1^. ;  yearly 
rent,  £148  19s.  9d.  Sold  in  trust  for  James  Croesle,  for 
£4,500. 

Lot  2. — The  lands  of  Leaght,  situate  in  the  barony  of 
West  Omsgh,  held  in  fee-simple,  containing  462a.  2r.  18p.; 
net  profit  rent,  £149  6s.  9d.  Sold  to  Mr.  Robert  Sproole, 
fur  £3,800. 

Lot  8. — Lands  of  Mencarragh,  also  in  the  barony  of  West 
Omag^,  held  in  fee-simple,  containing  334a..  Sr.  29p. ; 
yeady  rent,  £49  17s.  6d.  Sold  in  trust  for  James  Crossle, 
far  £1,300. 

Lot  4. — Lands  of  Dmmaghon,  also  in  the  barony  of 
West  Omagfa,  held  in  fee-aimple,  containing  610a.  Or.  6p.  ; 
yearly  rent,  £45  9s.  Sold  in  trust  for  James  Crxjssle,  for 
£1,420. 

Lot  5. — Sold  by  private  contract. 

Lots  6  and  7. — thile  adjourned.     Solicitor,  Qtorgt  Bernard. 

CoDVTT  LlMiBlCK. — In  the  matter  of  the  estate  of  John 
Leiaad  Mason,  owner ;  John  Ferrott,  petitioner.  An  xin- 
divided  moiety  of  part  of  the  lands  of  Linduane,  known  as 
"He  Jointure  Lands,"  situate  in  the  barony  of  Upper 
Connelloe,  held  in  fee-farm,  containing  304a.  Ir.  18p. ; 
yearly  rent,  £124  14sl  9d.  Sold  in  trust  for  Mr.  Edmund 
L.  Hunt  and  Robert  M.  Hunt,  for  £2,800.  Solicitor,  Mur- 
dod  Orten. 

CociTTT  KiLKEHNT. — M.  A.  E.  O' Kelly,  owner  and 
petitioner.  The  sale  of  this  estate  was  adjourned  for  in- 
solSeient  biddings.     Solicitor,  A.  Boyd. 

Thomas  H.  Greer,  owner  and  petitioner.  The  sale  of 
this  estate  was  adjourned,  for  insufficient  biddings.  Solicitor, 
Wmim  Fry. 

CoDVTT  MsATB. — In  the  matter  of  the  estate  of  Drake 
Christopher  O'Reilly,  owner  and  petitioner,  being  part  of 
the  town  and  lands  of  Drinadaly,  omtaining  128a.  2t.  36p., 
sitnate  in  the  barony  of  Moyfenrath,  held  in  fee-&nn  ; 
estimated  profit  rent,  £183  12s.  2d.  Sold  to  Mr.  George 
A  Baasell,  for  £1,620.     Solicitor,  John  T.  Hindi. 


OOXr&t  OF  BANKRUPTCY. 


UrUMOS  FOR  MEZI  WEEK,  so  far  aa  appointed. 

MONDA  Y. 

Beforatli*  Chtsp  Rioistbar,  at  12  o'clock. 


BAKKBVFTS 


Peter  Woods 
Itmta  Cogan 
Joseph  U.  Smith 


HATUBB  or  STTTIHO   I 


soLiorroB 


Prove  debts  and  vouch  Larhm  ^  Co. 
Costs  ' Fay  i  il'Gough 

do  \Haiheat 


TUESDA  Y. 
Before  the  Co0bt,  at  11  o'clock. 


John  Byrne 

Ist'composition  sitting 

Smd 
UathMt 

Bridget  Walsh 

2nd  eompo^tion  sitting 

Joseph  P.  Brown 

1st  pnblic  sitting 

Boaghey 

Thomas  Bailey 

do 

FroMte 

Hugh  John  Hall 

do 

Cronhelm  if  Co. 

Robert  Wamock 

Final  examination 

Cronhelm  4  Co. 

Thomas  J.  Curtis 

do 

■Zona 

!J.  P.  Armstrong 

do 

Perry  4  Co. 
tarkia  4  Co. 

Henry  Abbott 

do 

E.  J.  Fitzsimons 

do 

Lmcler 

James  Fortune 

do 

r^t 

William  Foxall 

Motion 

Ualhan 

John  Kan* 

do 

Uaturin 

M.  M^Uonagh 

do 

Maturin 

J.  Hunter  &  Sons 

Confirm  sal* 

Sohm  4  Baauchamp 

Before  the  Chief  Rboistbab,  at  12  o'clock. 


John  Barrett 
William  Holmes 
John  C.  Walsh 
A.  J.  Cunningham 
John  Nolan 
Robert  Midgley 


Reference 
Vouch  account 
Costs 
Title,  &0. 

do 
Vouch  account 


Jordan 

Lariin  f  Co. 

Dutch 

D'lx 

Orpm  4  Sweeny 

Ifeilion 


WEDNESDA  Y. 
Before  the  Cbibf  RaaiaTBAB,  at  12  o'clock. 


O'Reardon  and 
Murphy 


Prove  debts  and  vouch  /.^rim  ^  Co. 


THURSDAY. 
Before  the  CHiBr  Rboibtbab,  at  12  o'clock. 


William  Holmes     Prove  debts  and  vouch  Uathewt 


FRIDA  Y. 
Before  the  Court,  at  11  o'dook. 


Catherine  Kennedy 

1st  composition  sitting 

Kemmi 

Same  matter 

1st  public  sitting 

Lett 

Patrick  O'Shea 

do 

Maihnot 

Thomas  .Scott 

do 

iMTlan  4  Co. 

Peter  Miller 

do 

Oldham  4  Eaton 

Thomas  Morrow 

Final  examination 

Mary  Leahy 

do 

MoUoy4  Watton 

John  Callauhan 

do 

Mathem 

M.  Bradshaw 

do 

Findtater  A  Co. 

John  DeefTsn 

do 

Roe 

G.  &  R.  Fnrguson 

do 

Larkm  4  Co. 

Daniel  Cullen.iun. 

do 

Larhn  a  Co. 

Arthur  G.  Hay 

do 

Motheit 

Same  matter 

2nd  composition  sitting 

Mafhewi 

Before  the  Chibf  Rboibtbab,  at  12  o'clock. 


William  Darragh 
Peter  Wright 
Thomas  F.  O'Neill 


Prove  debts  and  vouch 

do 
Vouch  account 


LoMler 
Mathtut 
MasaeMi  Wtldon 


ADJUDICATIONS  IN  BANKRUPTCY. 

Uaillie,  Alexander,  Little  Patrick-street,  Helfaiit,  provirion 
dealer.  Sittings,  Friday,  June  19,  and  Tvttday,  Jufy  7. 
WaUaet  and  G>..  solrs. 

Boyton,  Mary  Anne,  Thurles,  Tipperary,  widow,  hotd  and  shop- 
keeper. Sittings,  Friday,  Jm»  19,  and  Tueidaji,  Jufy  7. 
Oldham  and  Entm,  solrs. 

Murray,  James,  87,  Harold's  Cross,  Dublin,  grocer.  Sitting*. 
'friday,  June  19,  and  Tuetday,  July  7.  HanutUm  ma 
Craig,  solrs. 

DIVIDEND8  IN  BANKRUPTCY. 

M'Hurray,  Thomas,  trading  as  George  M'Murray  and  Co., 
Waringstown,  Down,  linen  manufticturer.  2nd  andflnai' 
dividend  4a  U^d.  and  Atb  of  a  Id.  in  the  £,  maUnc 
with  1st  dividend  6s.  Tjd.  and  ^th  of  a  penny  In  the  £. 
C.  II.  James,  otBcial  assignee.    Larlein  md  Co.,  solrs. 

O'Brien,  John,  Shelborne-road,  Dublin,  grocer  and  spirit  dealer, 
lat  and  linal  dividend  20s.  in  tie  £  L.  11.  Deerin^ 
official  assignee.    Perry  and  Co.,  aulrs. 
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"  The;  come  M  a  boon  and  a  blearing  to  men , 
The  Plckwlek,  the  Owl.  and  the  WaTerljr  Fen." 
"  Another  blessing  to  men. 
The  Hindoo  Fen." 
1,200  Nempapen  recommend  them.    See  OrapMc,  17th  Kajr,  187S. 
Sold  b7  ever;  reepectable  Stationer.    By  Poet,  la  Id. 
Patontewi    Micmyiif  &  CaxKbox,  23  to  33  Blair-atreet,  Edinburgh. 
12_ 

DTTBLIN  STOCK  AST)  SHAKE  LIST. 


MAT 


DBSCRIFTION  OF  STUCK 


»psr 


Fri 
SS 


Sat. 

as 


QOTemmeat. 

3  p  c  Gonaolft       ,, 

3  p  c  Redoced     .. 
New  3  p  c  Stock 

INDIA  STOCK. 
SpeJalr'M)  Ttafblcat 

4  p  e  Oct.  '8S(  Bk.  of  Irtl. 


9>i 


100  Bank  of  Ireland 

IS  Bittmtm  SanJtiitf  Co.     ,. 

I J  Limdim  Joint  Stock 

ao  London  and  WettmintUr  „ 

10  National  Bank    .. 

15  National  0/ U<trp'l(Utd) 

a$  PrmlMiialBank 

lo  l>o.  New 

10  BtftX  Bank 

Steam, 

no  City  of  Doblln    .. 

10  Dondalk  (Umlted) 


7i 
«5 

5° 

lOO 
ICO 
100 
100 
I03 

53 


50 
too 

100 

too 

50 

50 
52 


^_ 

S9< 

Hi 
VA_ 

JO 


309^ 

sot 


7* 


9i 


[o8( 
98~ 


loSi 
8a-|j 


ice( 

I09i 

8n 


971 


90_ 
loSi 

53 


1    JtMngCo.i^Inlamd(lied) 
a|  Wieklow  Copper     .. 
BUaeaUaneous. 

10    Alliance  *  Dub.  Gone.'  Qar 
9I  DMin  TnmMo^t  „ 

100    Grand  Canal    „ 

trautuf  *  Co.,  Umtttd 
J/ational  Amunmct  ,. 

Belfaai  and  Northern  Coa. 
DabUn  and  Belfaat  Junct. 
Unblln,  W'Uow,  «  W'ford 
Qt.  Southern  and  Western 

Do.       do.  free  of  Stamp 
Midland  Gt.  VTeaiem 
Watarford  and  Limerick  .. 
Hallway  Freferanoe. 
so    u.,  W.,  «  W.,apo(18Mi 

Do.  do.        (IMS) 

GtSouth'n  A  Weit'n  4  pc 
Londondeny  and  Ennlakil- 

len,  A  from  Oct  'M  i  p  c 
Da,BSpc 

iVatf  d.  AUmericlctpcrd 
Do.,  new  red,  1880-72,  t  p  c 
Dol,  new  ted,  1873,  6  p  c 

BaUwar  DebAutore*. 

—  Dnblln  A  Drogheda  4  p  c 

—  D.,W.*W,4ipc 
■—    Da,  4ipe 

—  at.  Sonth'n  *  Weat'n,  4  p  c 

—  Waterrd*Lloiertek4^pc 

—  Do..4tpe  

*  Sliai'ca  nut  folly  paid  np  are  given  In  iuUict. 

Bank  Rate— Uf  Ulacount    4  oer  cent.,  28tb  May,  1874 
Of  Deposit— 3  |>er  cent.,  38th  Hay,  1874. 
Kame  Dava— June  11th  and  iSth,  1874. 
Account  t)ayi— June  13th  and  30th,  1874. 
On  Saturday!  bulaeaa  commences  at  lla.m.,and  the  Stock  Brokers 
Oflcei  doae  at  1  p  m. 


491 
loil 


491 

|49t 


7on. 
S5 


Toes. 

a« 


9i|i 

1071 
lotl 


S9U 
59it 


37* 

I061 


-  9»»   9*J 


9> 

<07* 
ioi{ 

w 

72H 

59l_ 
95ii 


491 


98«f 


27 


9>ii 
"071 

30« 

5o» 

73»_ 

37»-7 


■o6» 


a 


941 
ica 

-bi8i 


Thar 

aa 


?i* 


?JI., 
83 


97i 
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BIBTH8,  MARBIAGES,  AND  DEATHS. 

BIRTH. 
JOHNSTON— May  M,  at  Onndalk,  the  wife  of  Arthur  Johnston, 
Esq.,  aolldtor,  of  a  son. 

MARRIAGE. 
O'CON  .VOR  and  LAWLESS  May  7,  at  the  Cathedral.  Marlborougb- 
street,  DubUn,  by  the  Rer.  F.  u'Neill,  »  m.  O'Connor,  of  BaUy-. 
kisteen.  County  Tlpperary,  Esq.,  only  surrlving  son  of  the  late 
V.  O  Brien  O'Connor,  Eaq.,  of  8,  Herrion-sqnare,  to  Rose,  only 
daughter  of  Edmund  Lawless,  Esq.,  (t,C.,  13,  L'pper  Temple-street. 

DEATHS. 

BETTT— May  8,  at  Croj^um  House,  Klllesbandra,  County  CaTan, 

suddenly,  Emma  Anne  Betty,  widow  of  the  late  James  Betty,  Esq., 

bar.iater-at-law,  of  Rutland-square,  Dublin,  and  Lakelleld,  Cavan. 

M'CORMACK— May  la,  at  bis  residence,  76,  Ecdea-street,  James 
M  'Cormack,  Esq.,  solicitor,  aged  68  years. 

SHAW  — May  17,  at  her  residence,  Ratbmlnes,  Catherine  Clements, 
relict  of  Bernard  Shaw,  Esq.,  solicitor,  and  only  surriTing  dauglitar 
U  the  lata  Anstin  Ooopsr,  Esq.,  Manion-sqnan. 


PUBLICATIONS: 


JV8T  PUBL18BBD,  Price  13<.,  476  paffti,  ctolK,  ftU  ttUtrad. 

LAND    ACT     CHAPTERS     AND     REPORTS, 
coMTAmsa 
DisenssioHs  o*  CoXTRovBBTas  Poixrs  ukdes  thb  Laxs  Aci, 

AMD 

Poll  EaroRTS  of  nasLT  Oxx  Hditdrio  Laito  Casis. 

KOBEKT   DONNELL,   M.A., 

Barriater-at-Law, 

Professor  of  Political  Economy,  T.C.D. 

DuUln;  Johw  FAUoaan,  S3,  Upper  BaekriUe-atreet 
Sold  by  all  Booksellefs. 

OP/yiONS   OF  THB   PRESS. 

"A  valoable  contribution  on  an  important  subject,  and  well  worthy 
of  the  author's  high  reputation  aa  a  lawyer  and  political  economist.'* — 
Freeman' t  Journal. 

**Tbis  volume  la  a  perfect  hand-book  both  to  the  general  effect  and 
particular  bearings  ol  the  law  aa  interpreted  by  the  tribonals,  sad  has 
been  edited  with  the  greatest  care,  and  arranged  on  so  simple  aad  dear 
a  plan  that  no  owner  of  land  can  mistake  the  force  of  the  ruling  that 
have  been  made,  or  tlwh*  relation  to  hia  own  civcumstanees  in  rs^rd 
to  the  tenants  on  his  property.  Ws  oommend  Mr.  Donnell's  llllfisa 
to  the  attention  of  sll  hniders  of  property,  or  tenants  with  vahiafale 
Interests,  as  a  perfect  key  to  their  Ic^  poettion.  and  the  privilegea, 
restraints,  or  remedies  attaching  to  it" — Diiblin  Evening  Mail. 

"The  volume  forms  a  sequel  to  Mr.  Donnell's  Practical  Guide  to  the 
Land  Act,  which,  on  its  pubUcation,  became  the  standard  woik  on  tha 
subject,  and  the  two  volumes  now  form  a  oornplete  text-book  on  thcaa 
most  dUDcult  points  of  law,  raised  In  the  working  of  the  new  Irish  land 
system."— /rf«*  Lag  Timee.  •  SH 

LEGAL    POSTINGS; 
LANDED    ESTATES'   COURT,   IRELAND. 

QUEEN'S     COUNTT. 
On  FRIDAT,  the  Vithda^  of  JUNE,  1874. 


In  the  Blatter  of  ^  'P    O 

the  Estate  of  (  \_ 

Thomas  A.  Bailey,  Esqaire,! 
Owner  and  Petitioner.       1 


BE       SOLD 

BT 

PUBLIC    AUCTION, 
In  Three  Lota, 


(it  not  previously  disposed  of  by  Private  Treaty, 

as  Rkentioned  below). 

By  the  Honourable  Judge  Flanagan, 

At  his  Court, 

Landed   Estates'   Court,    Four   Courts,    Inns'^iuay, 

Dublin, 

On    FRIDAY,    the    13th    day   of   JUNE,    1874, 

At  Twelve  o'clock  noon. 

The  following  Valuable  Fee-simple  Properties,  situate  In  the 

Barony  of  Maryboro*  West,  in  the  Queen's  County:— 

LOT  1. 

Consists  of  the  Townland  of  Ockanaroe,  containing  I08a  8r  2to, 

stature  measure,  or  thereahouta,  and  producing  a  present  net  proBt 

rent  of  £70  7s  8d. 

LOT  3. 
Conststa  of  the  Townland  of  Springfield,  containing  3I4a  Or  14p^ 
statute  measure,  or  thereabouta,  and  producing  a  preaent  net  rental 
of  £83  10s  8d. 

LOT  8. 
Consists  of  the  Townland  of  Camcloon,  oontalnlng  S3Sa  Or  Up, 
statute  measure,  or  thereabouts,  and  producing  a  preaent  net  proftt 
rent  of  £268  10s  lud. 

Dated  this  28th  day  of  April,  1874. 

C.  E.  D0BB8,  ExaolDsr. 

DESCRIPTIVE  PABTICCLAR8. 

The  lands  Ue  wlthbi  a  few  miles  of  the  Railway  Stations  of  Moimt- 
rath  and  Maryborough,  and  are  adjacent  to  Mount  mellk^  when  fativ, 
Ao.,  are  held. 

The  ten  nts  are  of  a  superior  class,  and  the  land  Is  of  exoaDsiit 
quality. 

Portions  have  been  lately  drained. 

It  Is  much  underlet. 

Messrs.  Brasstngton  and  Gale  have  recently,  by  direction  of  the 
Court,  made  a  verified  valuation,  and  they  report  that  the  peasant 
letting  value  of  the  estate  is  £S2S  14s  9d,  being  about  one-third  mora 
than  the  actual  rental. 

The  tenanU  enjoy  the  right  of  turbary  in  the  bog  upon  the  aiJjoininB 
lands  of  Iry  (the  property  of  Sir  Charlea  Coote). 

Proposals  (In  writing)  for  the  purchase  of  all  or  any  of  the  Lola  will 
be  received  by  the  Owner's  Solicitors  up  to  the  34th  day  of  Mat,  1874^ 
and  will  be  subm  tted  to  the  Judge  on  the  ist  day  of  J  UXB,  1874,  at  tbe 
sitting  of  the  Court  (or  at  the  earliest  opportunity  afterwards)  without 
further  notice  to  any  person. 

For  Rentals,  Maps,  and  further  partloulara.'ap|4y  at  the  EegistTar*s 
Office,  Landed  Estates'  Court,  Four  Courts,  Inn's-quny,  Dublin; 
or  to 

Mr.  CHARLES  MOORE,  try,  Ballyflnn,  Mountrath  (who  wfU 

point  nut  the  Premlsea) ;  or  to 
Messrs.  MEADE  ik  COLLE8,  Solicitors  for  the  Owner  and 
Petitioner,  having  carriage  of  the  Sale,  No.  8  KUdare-atraot, 
Dublin.  419 
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IN    THE    LANDED    ESTATES'    COURT,    IRELAND. 

SALE,  on  SATURDAY,  iht  27th  day  of  JUNE,  1874. 

In  tb«  Mitter  of  ttaa  Eatate  a( 

HON.    WILLIAM     FRANCIS     COOPER    TEMPLE,    M.P., 

Owner  and  Petition^'. 


'HE    BIGHT 


AT 


TO    BE    SOLD,    before    the    Honovmbla    Judge    Fknann, 

THE  LANDED   ESTATES'  CODST,  INNS'- QUA  T,  DUBLIN, 

On   SATURDAY,   the  2Tth  6M3  of  JUNE,    1874,  at  the  hour  <A  Twelre   o'olook. 

In  Forty-nine  Lota, 

The  following  Hooeefl  uid  Premina,  Ground  Rents,  Head  Rents,  and  Fee-farm  Rents,  arising  and  payable  out  of 

HOUSES    and    PREMISES    In    the    CITT    and    COUNTY    of    DUBLIN. 


! 


BUHMART    OF    LOTS    IM    WHICH    THE    ESTATK    WILL    BE    SOLD. 


Denominations 


< 
7 

S 
» 

10 

11 
11 


U' 

I 

IS' 
IC 
17 
18 
]» 
M 
I 
SI 

n 
9* 

H 

SB 
S7 

ss 


»\ 


No*  1  to  9  Tietoria-temce     - 
N«*  3  and  4  SonwrrlUe-terraoe, 

Mos  18,  SO,  21,  »,  and  23 

Calm-parade,    and   Noa  IS 

and  14  Bcaboroiigh-terraae 
Noe  1  and  i  SomervUle-terrmce, 

•nl    No*  1   to   8    BoUast- 

tm'aue 
Noa  7  t  •  12  Bellast-terraoe      - 
Moo  1  to  4  Loch  Lomond-ter- 

raea,  and  Nos  1  to  2  Ben 

Lomond-terraoe 
Noe  1  to  6  St  J<^m*a'terrace    - 
N«i>  I  to  i  Carliale-terraoe      - 
No*  1  to  IS  Besboroogb-lerrace 
Two  Houan  adjoining  Beabo- 

rougb-terraoe 
Koa  1,  2,  and  3  Lome-terraoe 
HoQSe  aiid  Premlsra  adjoining 

Lome-terrace 
Nos  1  to  8  Eblana-terrace 
No*   40k    41,    and    42    FhteSr- 

terrace,   and    Nos  43  to  48 

Leinster-terrace 
Nos  4»   to   M    Auburn  HiU, 

Augfarlm -street 
Nos  80  to  6JI  Kincald-terraoe  - 
Nos  M  to  71  Stewart-terrace  - 
IlosT3to7»Aiighrhn-str«et  - 
Nos  80  to  87  Aoghrim-stTeet  - 
Nee  87i  to  U  Aughrim-street 
Nos  SO,    SI,    and  S2    Manor 

Bnildinga 
Mo*  S8  to  S»  Peebles'  Rnlldlngi 
Nos  00  to  63  Manor-street 
No*  84  to  72  Nixon's  Buildings, 
.    and  No  73  Manor-street 
Nos  74  to  80  Temple-terrace  - 
Nos  81  to  88  Kinallen-terrace 
Nos  1*  and  24  to  82  Cabta- 

parade 
Hos  1  and  3  Montrose,  Cabra- 

Toad 
No  9  Lower  Ormond-qiuv 
Nolo  do  -        - 

Noll  do 


Quantity 
of  Land 
SUtnte 
Meaaure 


Net 

Yearly 
Rental 


GoTenun't 
Valuation 


No*  10  and  II  Abboy-street, 
Cpiier.  and  Nos  84  and  8t 
Great  Strand-street 
3S  Nos  »  and  10  Capel-street 
33   No*  so,  El,  and  83  StaSord-st  - 


A     B     F 

1    0    I 
0    3    8i 


0    3  ISi 


0    3  23 
0    2  281 


0  8    « 

0  1  34 

0  3  23 

0  1  32 

0  1  lej 

0  1  30 

0  3  171 

0  3    7 


0    3  341 


1  38{ 
1  304 

1  37| 

2  184 
2  31i 
0  >3 


0  I  34 
0  1  61 
0    3     Cf 


1  28: 

1  II 
3 


•4 


0    0  26J 


0  0  11} 
0  0  111 
0  0  111 
33 
0  1  1340 


0  12} 

0  2« 


£  s  d 
38  0  0 
40  18    0 


28    0    0 
28    8    0 


83    0  0 

It    0  0 

48    0  0 

23  18  0 

IS    0  0 

18    4  0 

88    8  0 

27  18  0 


2S  18    0 


40  10 

41  10 
20  4 
30  0 
33  17 
14    0 


27  18  0 

28  0  0 
41  12  0 

47    8  0 

41    8  8 

4S  16  U 


8S    0    0 

8S    0    0 

7  12    4 

13  18  11 


100    0    0 
6  13  ID 


£  s  d 
18S  0  0 
2U    0    0 


240    0    0 


188    0    0 
218    0    0 


243  0  0 

113  0  0 

230  0  0 

18S  0  0 

120  0  0 

48  0  0 

218  0  0 

1S3  0  0 


138    0    0 


88 
103 

78 
107 

91 

47 

78 

106 

107 
102 
237 


70  0  0 

70  0  0 

70  0  0 

118  0  0 


107    0    0 

76    0    0 


Denominations 


34  No  39  Capel-street  - 

35  Nos  40  and  41  Capel-stieet 
No  43  Capel-street  - 

37  No  1  Mai7-street  - 
88  No  2  Maiy-street  - 
39  Nos  3,  4,  and  S  Man-Street 


44 


4S 


46 


48 


Nos  47  and  48  Copel-stTeet 

Nos  33  to  47  Mary-street,  and 
Nos  84  to  40  I  »enmarlc-street 

Part  of  the  North  Union  Work- 
houae 

Hardwioli  Fever  Hospital  and 
Carmlshael  School  of  Medi- 
cine 

A  Fee-farm  Rent  of  £110  Ss  Od 
oat  of  part  of  Grongegonnon 
West,  on  which  portion  of  the 
Arbour  HIU  BarrBclcs  are 
erected 

Fee-farm  RenU  of  £30  ISs  Od 
and  £80,  iisuing  out  of  parts 
of  Orangegorman  West,  in 
the  City  of  Dublin,  on  which 
portion  of  tbe  Arbonr  Hill 
Barracks  are  erected 

Fee-farm  Rent  of  £38  18s  Od, 
issuing  out  of  part  of  the 
Lands  of  Cabragh,  and  part 
of  Orangegorman  Sooth 

Pee-farm  Rent  of  £78  14s  Sd, 
inulng  out  of  parts  of  the 
Lands  of  Orangegorman 
West,  and  part  of  Grange- 
gorman  South 

Fee-farm  Rent  of  £73  te  3d, 
issuing  out  of  part  of  Grange- 
gormao  South,  and  part  of 
Orangegorman  East,  County 
of  the  City  of  Dublin 

Fee-farm  Rent  of  £47  6s  2d, 
Issuing  out  of  Premises 
bounded  on  the  West  by 
Orafton-st.,  on  the  North  1^ 
Nassau  -at,  on  the  East  by  the 
lane  at  rear  of  Dawson-street 
and  Molesworth-plsoe,  and 
on  the  Sooth  by  the  rear  of 
houses  on  tbe  North  side  of 
St.  Stephen's-green 


Quantit; 
of  Land 
Statute 

Heature 


0    8( 
0    "■ 
0 
0 
0 

0  lOi 
0  l»i 
2    0} 


5    2     0 
1     0  SS 

7    1  38 


SS    8  18i 


18    1  17 


Net 
Yearly 
Rental 


73  10 
8  8 
13  IS 


38  IS  0 

100  16  0 

110    8  0 

80  IS  0 

38  IS  0 

78  14  8 

78    S  3 


199    3    li  1972    9  11 31S80    0    0 


GoTemm't 
Valuatloo 


£ 
84 

«3 
40 
18 
30 
6S 
8S 
1806 


1020  0  0 

200  0  0 

S7C  0  0 

280  0  0 

189  0  0 


lOOS    0    0 


131gS    0    0 


Hti^Nftt  RdbKRT  GREENE,  Chief  Clerk. 


Dated  23nd  day  of  May,  1874. 


DESCRIPTIVE 

Lois  1  to  37,  inclnriTe,  ccsniat  o(  well  •acnred  Ground  Rents  payab'e 
oat  <i  cmetlcnt  Dwelling-boaws  on  the  North  Circular-road,  ftc.,  in 
th»  CHj  and  County  of  Dnblin.  Most  of  these  Houses  haTe  been 
recently  boUt,  anJ  the  tenants  have  large  Interests  hi  them. 

Lot  ^  consists  of  No.  9  Lower  Ormond-quiy,  occupied  ss  a  Shop  by 
Measn.  Mooney,  Gas  Fitters.  The  House  is  in  good  repair,  and  the 
tenant  is  bound  to  keep  it  In  such. 

Lot  29,  No.  10  Lower  Ormond-quay.  is  occupied  by  Mr.  M.  Crooke, 
the  Anctkineer  and  Valuator.  This  House  is  in  good  repair,  and  there 
Is  a  eorensnt  in  the  Lease  to  lieep  it  In  such. 

Lot  31  i*  a  Head  Rent  of  £18  16*  Ud,  issuing  out  of  No*.  10  and  11 
Viftr  Abbey-atreet,  and  Nos.  64  and  6S  Great  Strand-street.  This 
not  is  wdl  seemed,  as  th*  Poor  Law  Valuation  is  £118  per  annum. 

Lot  32— Noa.  9  and  10  Capel-street  are  OOCttpled  by  Messrs.  Etwood, 
Frtntars  and  Booksrllesa.    The  Ptwnisss  are  in  good  repair. 

Lee  83  ta  a  Chief  Rent  uf  £8  ISs  lOd,  iaauing  out  of  No*.  SO  SI,  and 
32  Stafford-atreet,  occupied  by  Mssm.  Edmnndson  and  Ca  'llie  Poor 
Law  Valoatloa  is  £82  10s  per  amram. 

Lot  34  is  a  Rent  issuing  out  of  No.  39  Capel-street,  occupied  by  the 
SlMal*fd  Ten  Coanpany. 

l«tSSl*sB*Dto<£S4,  payable  out  of  Nos.  40  and  41  Capel-street, 
I  bj  Mr.  P.  O'Banlon  and  Mrs.  Jane  Msckey. 


PARTICULARS. 

Lot  88  is  the  Rouse  known  *(  No.  42  Capd-street,  oceuptad  by 
Messrs.  Reilly  and  Sons,  Gas  Fitten. 

Lot  37,  No.  1  Mary-street,  ia  occupied  by  Mr  James  Lyneh,  Boot 
and  Shoe  Maker. 

Lot  38,  No  3  Mary-street,  la  occupied  by  Mr.  John  Hooney,  Boot 
and  Shoe  Maker. 

Lot  89  is  a  Sent  of  £72  lOs.  per  annum,  payable  out  of  No*.  3,  4,  and 
S  Mary- street 

Lot  40  is  a  well  secured  Chief  Rent,  payable  out  of  Noa  47  snd  48 
Capel-street,  occupied  respectlTely  by  Mr.  G.  Hudson,  Builder,  and 
Mr.  S.  Knaggs,  Chemist. 

Lot  41  is  a  well  secure  I  Chief  Rent  of  £12  18s  Sd,  iaguing  out  of 
Premises  In  the  occupa'ion  of  Messn.  Todd  snd  Bums,  and  many 
other  Houses  and  Premises  In  Maiy-street  and  Denmark-atreet,  tha 
Poor  Law  Valuation  of  wh  ch  la  £1,306. 

Lot  43  ia  a  well  secured  Head  Rent  of  £36  18s,  imlng  out  of  Prunises 
upon  which  are  situated  the  greater  part  of  the  North  Union  Work- 
house Buildings,  the  Poor  Law  Valuation  of  which  U  £l,a2U  per  annum. 
This  rent  is  paid  by  the  Goremors  of  the  North  Union. 

Lot  43'ls  a  well  secured  Head  Rent,  payable  out  of  the  Hardwioke 
Ferer  Hospital  and  OamUohael  S<diool  of  Msdiolne,  the  Poor  Law 


Digitized  by 


Google 


296 


THE  IRISH  LAW  TIMES.         [May  30,  1874.] 


Valuation  of  which  la  £200  per  annum.  Thla  rent  la  paid  by  the  Cor- 
poration of  Dublin. 

Lot  44  is  a  we'l  secured  Chief  Rent,  payable  by  the  Board  of  Ord- 
nance, Issuing  out  of  Premises  In  Arbour  HIU,  on  which  are  erected 
the  Military  Prison,  GarrlMn  Chapel  and  Governor's  Houae,  the  Poor 
Law  Valuation  of  which  is  £675  per  annum. 

Lot  46  are  Chief  Renta,  also  paid  by  the  Board  of  Ordnance  out  of 
Promises  in  Arbour  Hill  and  lianor-«treet,  and  which  adjoin  Lot  44, 
and  upon  whioh  are  built  the  Garrison  Schools  and  other  buildings, 
the  Poor  Law  Valuation  of  which  is  £*inO  per  annum. 

Lot  47  is  a  Fee-farm  Rent  of  £78  Us  3d,  payable  out  of  Part  of  the 
Lands  of  Grangegorman  West  and  Grongegorman  Somh,  the  Poor 
Law  Valuation  of  which  is  £2U3  per  annuzn. 

Lot  48  Is  a  Fee-farm  Rent  of  £78  fts  3d,  payable  out  of  Farta  of  the 
Lands  of  GrangegurmMu  South  and  Grangegormau  East,  and  Parts  of 
the  City  of  DubUn.  the  Pojr  Law  Vamatlon  of  which  is  £1,005  per 
annum. 

Lot  ^  Is  a  well  aeoured  Chief  Rent,  Issalng  nut  of  Part  of  Grafton- 
street,  the  greater  part  of  Dawson*  street,  part  of  Nassau-street,  and 
part  of  Moleaworth  street,  Duke  s^re  t.  South  Annestreet,  Ac.  The 
Poor  Law  Valuation  of  the  Premises  erected  on  th  s  Lot  Is  £12,165 
par  annum. 

Lots  *i,  10«  30. 30,  and  46  the  owner  has  agreed  to  sell,  and,  therefore, 
wiU  not  be  offered  for  public  sale. 

Proptieals  for  the  purchase  by  private  contract  of  all  or  any  part  of 
the  Estates  will  be  received  up  ti  the  20th  day  of  June,  1874,  by 
Solicitors  liaving  carriage  of  Sale,  and  If  offer  thought  sufficient  will  be 
Bunmitced  to  the  Honourable  Judge  Plamaoak  for  his  approval. 

For  Rentals  and  all  further  information  apply  at  the  Ofllee  of  the 
Landed  Kstates  Court,  Inoa-quay,  niU>Un; 

Menn  BTfiWART  and  KINCAID,  6,  Lelnater^treet,  Dublin ; 
or  to 

Menra.  8.  S.  and  E.  RKEVE8  and  SONS,  Sdioiton  having 
oanriage  of  Sale,  17,  Harrlon-square  East,  Dublin.         457 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTT    OF    LONDONDKRBT. 

SALE, 
On  FRIDAT,  tht  \2th  dag  of  JUNE,  1874. 


On 


r  O        BE       SOLD, 

1  In  Eleven  Lota, 

As  specified  in  the  Descriptive  Parti- 
cular!, 
Before  the 
Right  Honourable  Judge  Flanagan, 
At  his  Court, 
At  the  Linded  EsUtea'  Court, 
Inns-quay,  in  the  City  of  Dublin, 
FRIDAY,    the    12th    day    of    JUNE,     1S74, 
At  the  Hour  of  Twelve  o'clock  noon. 


In  the  Matter  of 
George  Claudius  Beresford 
Stirling  and  James  Blair! 
Stirling,  £«!•,  surviving' 
trusteee  of  the  will  of  the 
late  Reverend  John  B\air\ 
Stirling,  deceased. 

Owners  and  PeUtioD«rs. 


Propoaals  for  all  or  any  of  the  aatd  premises  will  be  reoetved  by  the 
SoUcttors  having  carriwa  of  the  proceedings,  or  by  Jamea  Blair 
Stirling,  Esq.,  Oallands,  Ballymoney,  County  of  Londonderry,  one  of 
the  owners  in  this  Matter,  up  to  the  1st  day  of  June  next,  and  if 
approved  of  will  be  submitted  to  the  Judge  for  approval. 
Dated  this  3nd  day  of  Blay,  1874. 

HENRT  R.  GREENE,  Chief  Clerlt. 

DESCRIPTIVE  PARltCULARS. 
LOT  1. 
Comtn>lMa  part  of  the  townland  of  BallydeWtt,  oontaioloig  68a  and 
S8p  statute  measure,  and  producing  a  net  yearly  rent  of  £i5u  16e  lid ; 
cm  ibia  lot  etands  one  of  the  finest  mansion  houses  In  ^e  County  of 
Lond«iden7,  with  first-claas out-ofllcee  and  ^ilendld  garden;  also  an 
excellent  bleach-green,  with  superior  bleaching  and  beetling  worlca  in 
full  working  order,  with  a  never-failing  water  power  In  the  driest 
•eaaOD  of  the  year  fftmi  the  Agtiadowey  Klver,  which  bounds  this  lot 
on  the  south ;  there  Is  alao  an  ample  supply  of  very  superior  spring 
water,  for  bleaching  purpusea,  attached  to  this,  lot;  It  is  this  water 
which  makes  the  linen  called  the  Coleraina,  which  are  faiaed  at  the 
best  and  purest  finish  in  Ireland. 

LOT  2. 
Comprlsps  part  of  tbe  townland  of  Ballydlvltt,  and  part  of  Bally- 
villan,  containing  105a  Ir  15p  statute  measure,  and  producing  a  net 
vewly  rent  of  £180  4s.  fid ;  there  Is  a  com  mill  and  flax  mill  on  this 
lot,  sJso  supplied  with  water  from  the  Aghadowey  River;  the  land  k 
of  prime  quality,  well  fenced  and  beautifully  planted. 

LOT  8. 
Consists  of  part  of  the  townland  of  Ballywillan,  with  a  Siuall  portion 
of  the  bog  of  Carnrallagh,  containing  together  about  117a  Ir  Op  sta- 
tate  measure,  and  producing  a  net  yearly  rent  of  £IqI  16s  5d;  there 
are  two  Are  proof  corn  kilns  on  ttds  lot,  composed  of  metal  beams, 
spars*  tiles,  Ac.  whic  i  must  have  cost  a  large  sum  In  erection,  and 
are  now  very  valuable. 

LOT  4. 
Consists  of  part  of  the  landa  of  Ardreagh,  conUlning  about  13U  3r 
14p  statute  measurd,  nnd  producing  a  net  yearly  rent  of  X118  16a  6d ; 
the  lands  are  of  prime  qu  Uity,  ohie  y  in  tUlaje  at  present. 

LOT  5. 
Conrtsts  of  port  of  the  Unde  of  Carnrallagh,  and  part  of  Ardreagh, 


containing  together  about  241a  8r  2lp  statute  measure,  and  produdng 
a  net  yearly  rent  of  £241  15s  8d. 

LOTS  •  and  7. 

These  lota  consist  of  the  town  and  lands  of  Moneybrenao,  and  part 
of  the  lands  of  Cr^volea,  containing  reflectively  89a  Or  17p  and 
ioOa  Or  2dp  statute  measure,  and  producing  respectively  a  net  yearly 
rent  of  £1:<6  Ss  Od  and  £9B  12s  (id. 

LOT  a 

Consists  of  town  and  lands  of  Kelly,  part  of  Ballfdivltt,  also  part  of 
Ardreagb.  containing  in  the  whole  ll»4a  2r  27p,  or  thereabout,  pro- 
ducing a  net  yearly  rent  of  £264  lis  lid;  £eUy  House  is  a  si^erior 
gentiemaniy  residence,  with  CACtfllent  out-oflAoes  and  walled-in  gar- 
den atid  demesne  to  correaprind,  stands  on  this  lot ;  on  the  townUnd 
of  Kelly  I  here  is  a  flax  mill ;  there  wen:  recenUy  brick  and  tile  works 
on  this  lot,  for  which  there  is  an  ample  sui^ily  of  good  day;  the 
mansion  house,  ofl1co^  gardons,  and  mill  premlsM,  with  about 
lOla  2r  19p  of  land,  are  hi  the  poesession  of  tiie  ownera 
LOTS  9,  10,  and  11. 

Contists  of  tlie  lands  of  Mullan,  and  part  of  the  lands  of  Crerolea; 
lot  9  contains  17iia  3r  SOp,  lot  10  contains  108a  2r  12p,  and  lot  11 
contains  341a  2r  81p  statute  mecwure,  and  producing  respectively  the 
net  yearly  renr  of  £190  14s  7d,  £90  18a  Od,  and  £904  Ss  S^d;  there  was 
up  to  very  reoentiy  an  extensive  bleach-green,  with  houses,  Ac,  mi 
these  laiKb,  with  an  ample  supply  of  water  power  In  the  driest  season, 
and  also  a  cnnstuit  supply  of  spring  water  for  blenchhijt  pnrposes,  or 
the  buildings  and  water  power  are  well  adapted  for  a  com  or  flour 
mill ;  about  &4  acres  of  the  lands  formerly  used  ss  a  bleach-green, 
together  with  the  bleach^bouses,  fte.,  are  now  In  the  owner's  posH»- 
don. 

Lots  I.  2,3,4,8,  6,  7,  and  8  lie  In  a  ring  fence,  and  9, 10,  and  11  are 
about  hidf  a  mile  distant,  and  also  lie  in  a  ring  fence. 

There  is  a  quantity  of  valuaUe  timber  on  lots  1.  2,  8,  9, 10,  and  11, 
and  of  turbary  on  lots  4,  5,  9  10,  and  11.  which  has  now  beo(»De  v«y 
valuable,  and  is  to  a  great  extent  in  the  owner's  hands. 

These  lands,  which  are  well  fenced,  sheltered,  and  watered,  are 
tituate  in  the  best  port  of  the  County  of  Londonderry,  wttbin  about 
Ave  miles  of  Coleraine,  on  the  road  from  Coleraine  to  Gar*-a|^  five 
miles  frjm  Ballymonry,  on  the  road  from  Ballymoney  to  Oarvagh, 
two  miles  of  Garva^  and  fire  miles  of  Kilrea^  and  in  all  of  vUch 
mariteta  and  fairs  are  regulariy  hekL  The  bog  is  now  very  vahtafale, 
and  the  lands  are  all  of  good  quality,  and  well  suited  for  tillage  or 
pastors,  and  are  in  tiie  m  dst  of  tbe  bait  flax  grown  districts  in  Ulster 

The  entire  lands  are  held  by  a  respactaUe,  industrious,  and  thrtrlng 
tenantry,  who  pay  their  rents  punctually. 

There  la  a  Presbyterian  Meeting  House  on  lot  8  of  these  landl,  and 
tile  Cburt^  and  Post  Offloe  are  in  i  he  immediate  ndghbwn^ood. 

For  Rentals  and  further  particulars  araly  at  the  Office  of  the  Landed 
!8*  Court,  Inn's-quay,  In  the  City  of  Dublin ;  to 
JAMES  BLAIR  STIRLING,  Esq.,  Aghadowey,  Ballymoney, 

County  Londonderry  ;  or  to 
JAMES  SINCLAIR,  Esq.,  Dundarg,  Coleraine;  or  to 
Hesara.  LEONARD,  DOBBIN  A  CO.,    Sollcttors  baring  car- 

433  rlage  of  prooeedings,  No.  27  GardlnerVplaoe,  Dubhn. 

HIGH    COURT    OF   CHANCERY. 

Panuunt  to  an  Order  at  the  High  Gonrt  ol  Cfauicenr,  made  In  tba 
Matter  at  the  Batate  of  JoeepUne  d«  Bode,  late  of  Na  (  Av^fttf 


View,  hingstown,  In  the  County  of  DubUn,  qiinater, 
the  Creditors  of  the  said 

JOSEPHINE        DE        BODE, 

t}  who  died  In  or  aboat  the  month  of  January,  1874— are,  on  or 
before  the  -20th  dajr  of  JUNE,  1874,  to  aend  by  post,  pre-paid,  to  Mr. 
Edwabd  H.  ue  Molryxs,  Gf  No.  17  Herbert-street,  in  tlie  City  of 
Dublin,  the  SoUdtor  of  John  StanforJ,  the  executor  of  tbe  deotased, 
their  Christian  and  sumamea,  addrcasoe  and  deaoriptioos,  and  in  case  of 
Imis,  the  namea  of  the  partnets  and  style  and  title  of  tlie  firm,  tlw  full 
pardcolan  of  their  claims,  a  statement  of  tlic4r  accounts,  and  the 
nature  of  the  securities  (if  any)  held  by  them ;  or  In  default  thereof 
they  will  be  peremptorily  excluded  from  the  benefit  of  the  said 
Order. 

Every  Creditor  iMldinfc  any  security  is  to  prodooe  same  bclora  tin 
Right  Honourable  the  Vige-Chanc>  LLoa,  at  hii  Chambers,  Four 
Courts,  Dublin,  on  the  30th  day  of  JUNK,  1874,  at  TweWe  ol  the 
Clock  noon,  being  the  time  appointed  for  adjodloatlng  oo  the 
claims. 

Dated  this  22nd  day  of  Hsy,  1874. 

456 A.  T.  CHATTERTOM.  Chtal  Claifc. 

IN  THE  COURT  OF  BANKRUPTCY. 

IRELAND. 

TAMES  M     U     R     R     A    Y, 

O  of  87  Harold's  Cross,  in  the  County  of  Dublin,  Grocer,  who  wss 
on  the  Idth  day  of  Hay,  1874,  adjudged  a  Bankrupt. 

Public  Sittings  will  be  held  at  the  Court  of  Bankruptcy,  Four 
Cuurts,  Dublin,  on  FRIDAY,  the  18th  day  of  JDNK,  1S74. 
and  on  TnESOAY,  the  7th  day  of  JULY,  1874,  at  the  hour  of 
Kleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  is  to  attend, 
and  to  make  a  full  diaclosure  and  discovery  of  bis  Estate  and  Effects. 
Creditors  may  prove  their  Debts,  and  at  the  Fint  Sitting  choose  a 
Creditor's  Assignee.  At  the  Lsst  Sitting  the  Banlurupt  is  required  to 
finish  his  Examination. 

All  persona  having  in  their  posseaslon  any  Property  of  the  Bankmi^ 
must  deliver  it,  and  all  DclHs  duo  to  the  Bankrupt  must  be  paid,  to 
Charlxs  Hk.sat  Jakks,  OHicial  Aaaignee,  Up  er  Ormowi-quay, 
Dublin,  to  whom  Creditura  may  forward  tlieir  ASIdavita  or  Debt. 

A.  F.  LLOYD,  Deputy  Kegiatrsr. 
HAMILTON  A  CRAIG,  Solicitor,  30  South  Frederiok^treot. 

44« 


Printed  and  PubUaiied  by  tiia  Proprietor,  Jous  Fucoasn,  trarj 

and  Cltjr  of  Dublin.— 1 


SatordB}',  at  Mt.  Upper  SaokTille-atreet,i  n  the  Pariah  of  St.  Tbomaa 
■aturdtv.  Hay  30, 18T4. 
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CHANCERY  LETTING8. 
Since  the  paasing  of  the  Land  Act,  two  appeals  hare 
come  before  the  Judges  of  Asmze,  and,  so  far  as  we  are 
«w«re,  two  only,  that  involve  questions  as  to  the  right 
of  the  tenant  under  a  Chancery  letting  pending  the  caute, 
to  compensation  on  quitting  his  holding.  The  first  is 
the  case  of  W<trd  t.  Walker  (see  "  Donnell's  Land  Act 
Chapters  and  Reports,"  p.  391  ;  and  6  Ir.  L.  T.  R., 
p.  155),  which  was  hesj-d  by  Judge  Fitzgerald,  at 
the  Wicklow  Summer  Assizes,  1872;  the  second,  that 
of  Rogers  v.  Fitz^>bon  and  others  (not  reported),  which 
was  heard  by  Baron  Deasy  at  die  Cork  Summer 
Assizes,  1873.  In  the  former  case  the  claimant  bad 
become  tenant  under  the  Receiver  Master  pending  a 
caaae,  and,  at  the  termination  of  the  cause,  was  evicted 
bv  the  party  then  admittedly  oititled  to  the  lands.  He 
cuumed  compensation  for  disturbance  and  for  improve* 
menta.  Judge  Fitzgerald  allowed  the  claim  for  im- 
provements, and  intimated  an  opinion  that  the  claim  for 
disturbance  did  not  lie ;  but  expressed  his  willingness  to 
reserve  the  latter  question  for  the  consideration  of  the 
Court  for  Lund  Cases  Reserved.  By  consent,  the 
arrears  of  rent  were  set  off  against  the  claim  for  dis- 
turbance, and  consequently  no  point  was  reserved. 

In_  the  latter  case  the  tenant  was  dispossessed  by  the 
Receivor  Master,  at  the  termination,  by  effluxion  of 
tome,  of  a  seven  years'  lease  pendine  a  cause,  although 
die  cause  was  still  pending ;  and  be  claimed  for  im- 
provements only.  The  respondents  named  in  the  claim 
were  Master  Fitzgibbon  (the  Receiver  Master)  and  all 
the  other  parties  named  in  the  title  of  the  Chancery 
cause.  Master  Fitagibbon  was  the  only  lessor  named  in 
the  said  lease ;_  and,  although  it  appeared  on  the  face  of 
the  lease  that  it  was  solely  m  his  capacity  of  Receiver 
Master  that  he  had  made  the  lease,  it  did  not  in  any 
way  appear  who  the  parties  entitled  to  the  premises 
were.  The  claim  was  served  upon  the  receiver  as  the 
known  agent  of  the  landlord,  resident  in  the  County 
Coric  (vide  Land  Act,  sec.  16) ;  and  a  notice  of  dispute 
was  served  by  all  the  respondents,  they  all  appearing 
by  the  same  solicitor.  At  the  hearing  the  lease  was 
proved,  and  a  decree  asked  aeainst  the  Receiver 
Master,  as  the  person  in  privity  with  the  claimant ;  and 
evidence  of  the  alleged  improvements  was  tendered. 
Baron  Deasy,  however,  uter  a  lengthened  argu- 
ment, declined  to  hear  evidence  of  the  improvements, 
and  dismissed  the  daim  on  the  ground  that  the  Receiver 
Master  was  an  officer  of  the  Court  of  Chancery,  and 
that  the  letting  was  made  by  him  in  that  capacity. 
So  the  matter  rests,  and  the  immunity  of  the  Receiver 
Master  from  land  claims  is  established. 

As  the  authorities  now  stand,  the  position  of  a  tenant 
under  the  Court,  as  regards  the  Land  Act,  is  briefly 
this:  if  dispossessed  daring  the  continuance  of  the 
cause,  he  is  remediless ;  but  if  dispossessed  by  the  owner 
of  the  lands  aX  the  conclusion  of  the  suit,  he  can  sustain 
a  daim  for  improvements. 

In  Bogert  v.  Pitzg^bon  the  claimant's  lease  was  in 
the  common  form  used  in  die  Irish  Court  of  Chancery, 
the  practice  here  differing  from  the  English  practice  m 
this,  that  the  lease  is  mwle,  not  by  the  receiver,  as  in 
England,  but  by  tl^e  Receiver  Master.  In  Dancer  v. 
Heatings,  12  Moore,  34,  it  was  long  ago  decided  that  a 
demise  by  a  receiver  appointed  by  the  Court  of  Chan- 
cery is  a  good  lease  to  endtle  the  receiver,  as  lessor,  to 


distrain,  notwithstanding  the  fact  that  it  appeared  on 
the  face  of  the  lease  iteelf  that  the  receiver  was  not 
himself  the  owner  of  the  premises ;  see  also  the  recent 
case  of  Jolfy  v.  Arbuthnol,  4  De  Gex.  F.  &  J.  224, 
where  Dancer  v.  Hastings  was  explained  and  acted  upon 
by  the  Court  of  Chancery  Appeal.  But  for  the  rule 
thus  laid  down,  it  wotUd  be  exceedingly  difficult  for  the 
Court  of  Chancery  to  deal  with  its  tenancies,  especially 
in  the  numerous  class  of  cases  where  the  object  in 
appointing  a  receiver  is  to  look  after  premises  the 
title  to  which  is  still  in  dispute.  In  Rogers  v.  Fitzgibbon 
both  Dancer  v.  Hastings  and  JoUt/  v.  Arbuthnot  were 
referred  to  as  showing  that  even  if  Deasy's  Act  (23  & 
24  VicL,  c  154)  and  the  Irish  Land  Act  (33  &  34 
Vict.,  c.  46)  hiid  not  been  passed,  the  tenant  was 
endded  to  treat  the  Receiver  Master  as  his  landloni 
for  all  purposes.  By  the  provisions  of  the  former  Act 
(sec.  3)  the  relation  of  landlord  and  tenant  is  made  to 
depend  "on  the  express  or  implied  contract  of  the 
parties,  and  not  upon  tenure  or  service ; "  and  by  the 
latter  (the  Land  Act)  it  is  enacted  that  the  term 
'^landlord,  in  reladon  to  a  holding,  shiill  include  a 
superior,  mesoe,  or  immediate  landlord,  or  any  person 
for  tlw  time  beinff  entitled  to  receive  the  rents  and  profits, 
or  to  take  possession  of  any  holding." 

Baron  Deasy  did  not  expressly  rule  the  point; 
but,  having  based  his  judgment  upon  what  may  be 
called  the  "official  immunity"  of  the  Receiver  Master, 
ma^  be  assumed  to  have  given  an  implied  assent  to  the 
claimant's  contention  with  respect  thereto. 

The  question  whether,  and  to  what  extent,  au 
ordinary  letting  by  the  Receiver  Master  is  exempted 
from  the  operation  of  the  Land  Act,  is  maniteslly  uf 
much  importance  to  the  public.  It  is  not  alone  to 
readers  of  Dickens  that  dilapidated  buildings  and 
barren  acres  suggest  the  chilling  infloenoes  of  Chan- 
cery inismanagemeut.  It  is  in  the  nature  of  things 
that  it  should  be  so,  and  the  fact  is  proverbial.  When, 
therefore,  the  Legislature  stepped  forward  to  give  to 
the  tenant  the  means  of  supplemeutiug  the  neglect  or 
incapacity  of  the  land-owner  to  improve  his  own  estate, 
by  guaranteeing  to  the  tenant,  oii  quitting  his  holding, 
the  money  value  of  the  improvements  which  he  had 
effected,  men  thought  that  there  was  no  class  of  hold- 
ings more  likely  to  be  benefited  by  the  stimulus  thus 
given  to  industry  than  those  held  under  the  Court  of 
Chancerv ;  because  letungs  of  this  kind  are  always,  in 
form  at  least,  of  a  temporary  character,  and  expendi- 
ture by  the  Court  on  improvements  is  rare — even  in 
the  case  of  mere  repairs,  the  matter  must  be  adjudi-  * 
cated  on  by  the  Master  sitting  in  Dublin  before  an 
order  for  such  expenditure  is  made.  We  have  already 
stated  the  very  limited  extent  to  which  the  statute,  as 
judicially  expounded,  tends  to  jusdfy  those  antidpa- 
dons. 

It  is  quite  possible  that  the  rights  at  present  recog- 
nized may  be  still  further  curtailed.  We  have  said 
that  Judge  Fitzgerald  has  upheld  a  claim  for  im- 
provements against  the  owner  on  the  determination  of 
the  tenancy  by  the  ending  of  the  cause.  Mr.  Butt, 
however,  is  of  opinion  that  tenancies  of  the  class  we 
are  considering  come  within  the  provisions  of  sectiou  1 5 
of  the  Land  Act  r^arding  temporary  lettings,  which 
are  excluded  entirely  from  the  benefit  of  the  Act 
(Butt  on  the  Idutd  Act,  p.  454). 
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TESTIMONIAL  TO  THE  LATE  RIGHT  HON. 
FRANCIS  BLACKBURNE. 

A  meeting  of  several  membrn  of  the  Bar  wkb  held  on 
Thursday  evening  in  No.  I  Arbitration  Room,  Four  Courts, 
to  make  arrangements  for  snbseriptions  towardi  getting 
painted  a  full-length  portrait,  in  order  to  perpetuate  the 
memory  of  the  deceased  Lord  Chancellor. 

SEBQEANT  AsMSTRONapresided,  and  Mr.  Litton  acted 
as  secretary. 

Amongst  those  present  were ; — Messrs.  Henry  Ormsby, 
Q.C.,  Solicitor  General ;  W.  F.  O'Flaherty,  Q.C. ;  E.  F. 
Litton,  Q.C.  ;  C.  Kyle  ;  G.  Fiulayson,  Q.C. ;  F.  Johnstone, 
Q.C.  ;  J.  8.  Wall,  Q.C.  ;  H.  H.  HaniUton,  Q.C. ;  M.  N. 
Clarke,  Q.C.  ;  and  R.  Shekleton,  &c. 

Mr.  H.  H.  Hamilton  Kaid  that  he  had  reodved  subscrip- 
tions from  Lord  O'Ha^aii,  Chief  Justice  Whiteside,  the 
Lord  Justice  of  Appeal,  the  Chief  Baron,  Sir  Joseph 
Napier,  Baron  Fitzgerald,  Right  Hon.  Abraham  Brewster, 
the  Yice-Chancellor,  Judge  Warren,  Judge  Keating,  Master 
Brooke,  &c.,  accompanitd  by  letters  referring  to  the  late 
Chancellor  as  an  ornament  to  their  profession,  and  express- 
ing their  approval  of  the  testimonial  Mr.  Hamilton  in- 
timated that  over  £100  had  been  already  subscribed.  He 
mi>ved  that  a  committee  be  appointed  to  take  the  neee^^ary 
steps  to  obtain  a  portrait  of  Lord  Chancellur  Blackbume  in 
his  robes,  as  Lord  Chancellor  of  Ireland,  to  be  painted  by 
some  eminent  artixt,  as  a  work  of  high  art,  worthy  of  the 
g^eat  lawyer  and  Judge,  whose  likeness  is  to  be  taken,  and 
uf  tht!  distinguished  position  which  it  is  intended  it  should 
occupy  in  the  hall  of  the  King's  Inns.  He  referred  to  Mr. 
Blackbume's  career  at  the  bar,  aa  Attorney-General,  Master 
of  the  Rolls,  Chief  Justice  of  the  Queen's  Bench,  Chief 
Justice  of  Appeal,  and  Lord  Chancellor,  and  said  there  was 
no  honour  which  had  been  so  appreciated  by  th»  deceased 
as  his  selection  to  fill  the  office  li  Vice-Chancellor  of  the 
Queen's  University  in  Ireland.  Every  facility  would  be 
Itiven  by  the  members  of  the  family  to  the  artist  who  would 
be  selected  to  paint  the  portrait.  He  wonld  have,  in  the 
fii«t  instance,  the  fine  picture  by  Cattersou  Smith,  repre- 
senting the  late  Chancellor  in  his  robes  as  Chief  Justice, 
and  a  capital  photographic  likeness  taken  recently. 

Dr.  Darley,  Q.C,  seconded  tlie  motion. 

SlBGEANT  Abmstrono,  in  putting  the  motion,  referred  to 
the  late  Chancellor  as  one  of  the  most  consummate  and 
profound  lawyers  of  oar  time,  and  one  who  in  every  relation 
of  life,  public  and  piirate,  was  an  ornament  to  society  in 
every  shape. 

Mr.  Wall,  Q.C,  said  no  one  had  sobscribed  more  cheer- 
iiilly  to  the  testimonial  than  the  present  Lord  Justice  of 
Appeal. 

'The  motion  passed  onanimously,  and  the  proceedings 
terminated. 


ME.  JOSTICE  LAWSON'S  REPORT  ON  THE 
GALWAY  ELECTION. 

The  following  is  the  Report  on  the  Galway  election  pre- 
sented to  the  Speaker  of  the  Honsa  of  Commons  : — 

At  the  trial  of  the  above  election  petition  I  detfiwined — 
lit.  That  Francis  Hugh  O'DonneJl,  whose  return  at  the 
election  was  complained  of,  was  not  duly  retumeii  and 
elected.  2nd.  That  the  last  election  for  tiie  said  borough 
^  was  void,  and  in  compliance  with  the  directions  of  the  Par- 
liamentary Elections  Act,  1868,  sec.  2,  article  14,  I  report 
that  it  was  proved  before  me  that  previous  to  and  in 
anticipation  of  the  day  of  polling,  a  system  of  intimidation 
was  organised  by  the  said  Francis  Hugh  O'Dunnell  and  bis 
agents,  by  threats  and  mob  violence,  to  unduly  influence 
the  voters,  and  that  such  system  was  on  the  day  of  polling 
carried  out  with  the  knowledge  and  consent  of  the  said 
Francis  Hugh  O'Connell,  and  the  said  election,  in  con«e- 
quence  of  such  intimidation  and  nndue  influence,  was 
rendered  void,  and  I  further  report  that  the  said  Francis 
Hugh  O'Donoell,  the  Rev.  Peter  Oooley,  Roman  Catholic 
vicar-general,  and  the  Rev.  Martin  Comyns,  R.  C.  curate, 
were  proved  at  the  trial  to  have  been  guilty  of  the  corrupt 
practice  of  intimidation  and  undue  influence  ;  and  I  fiirther 
report  that  it  appeared  in  evidence  (wfore  nie  that  a  great 
iramber  of  the  voters  of  the  said  Ixirough  were  illiterate 
jMnoni,  and  voting. as  snob  under  the  Ballot  Act,  and 


many  of  thvm  unable  to  understand  the  English  language, 
and  that  they  were  and  are  peculiarly  liable  to  be  coerced 
and  undaly  influenced,  and  I  am  of  opinion,  and  do  aoeoid- 
ingly  report  that,  the  corrupt  practice  of  undue  influence 
has  extensively  prevailed  in  the  said  borough  at  the  election 
to  which  the  petition  relates. 

James  A.  Lawbon,  Election  Judge. 


PUZZLES  OF  EVIDENCE. 

No  meter  of  evidence  has,  as  yet,  been  discovered.  Gss, 
and  heat,  and  cold,  and  other  things  invisible,  have  their 
appropriate*  meters.  There  is  an  instmment  by  which  we 
can  acertain  how  much  milk  there  really  is  in  the  liquid 
which  is  sold  to  us  under  that  name.  There  is,  we  believe, 
another  ingenious  contrivance  by  which  an  egg  is  made  to 
reveal  its  goodness  or  its  badness.  But  no  meter  of  evidence 
has  yet  been  hit  upon,  and  we  are  forced  to  prooeed  by  the 
rude  and  not  very  satisfactory  process  of  weighing  by  means 
of  a  judge  and  jury,  or  a  magistrate,  as  the  case  may  be. 
Sometimes  this  plan  answers  well  enough  ;  one  of  the  scales 
of  Justiee  tilts  up,  the  other  falls  quickly  down,  and  the 
tribunal  has  no  difficulty  in  saying  there  is  a  heavy  weight 
of  perjury  in  one  scale,  and  nothing  but  Heaven-bom  truth 
in  the  other.  But  there  are  other  cases  when  the  truth  and 
the  falsehood  appear  to  be  of  equal  weight,  and  the  beam  of 
Justice  does  not  know  which  way  to  incline. 

One  has  heard  of  a  judge  of  some  kind—  an  Indian  Civil 
Servant,  if  we  are  not  mistaken — -who  said  that  but  for  the 
evidence  of  the  defendant  and  his  witnesses,  there  would  be 
no  difficulty  in  deciding  cases.  As  long  as  the  plaintiff  and 
his  witnesses  had  the  ear  of  the  Court  the  case  seemed  as 
plain  as  possible,  but  then  came  the  defendant  and  hb 
witnesses,  and  jumbled  the  case  up,  and  made  it  quite 
impossible  to  come  to  a  dedaion  one  way  or  other 

Mr.  Fitzjames  Stephen,  in  the  dissertation  upon  the  Lav 
of  Evidence  which  precedes  his  edition  of  the  Indian 
Evidence  Act,  mentions  a  statement  made  to  him  by  a 
barrister  who  had  praotiaed  in  the  Courts  of  Ceylon.  This 
gentleman  said  that  he  oould  always  guess  that  a  Cingalese 
witness  was  lying  if  be  observed  a  peculiar  twitch 
in  his  toes.  We  wonder  whether  the  toes  of  perjureis 
twitch  in  this  country.  A  Royal  Commission  ought  surely 
to  be  appointed  to  inquire  r  nd  report.  And  perh^w,  before 
long  the  oonomon  "  take  off  your  glove,' '  bawled  by  the  usher 
to  every  witness  who  comes  into  the  box  may  give  place  to 
"take  off  your  boot,"  in  which  case,  upon  the  theory  of 
Mr.  Stephen's  informant,  we  might  possibly  learn  something 
that  might  be  of  advantage  to  Justiae. — The  Ecko. 


REVIEW. 


An  Epitome  of  LecuUnf  Common  Law  Ocues;  wiA  tome  t&ort 
Notes  thereon:  chi^y  intended  at  a  Oidde  to  "Smilh't 
Leading  Cotes."  By  JOBN  Ivdbbmaub,  Solicitor  (Clif- 
ford's Inn  Prizeman,  Michaelmas  Term,  1872).  Second 
Edition.     London :  Stevens  and  Haynes.     1874. 

This  little  book  appears  to  have  been  intended  for  the  use 
of  students  preparing  themselves  for  the  Legal  Examina- 
tiono,  and  is  intended  to  prepare  the  way  for  a  further 
study  uf  Mr.  Smith's  volumes  of  "Leading  Cases,"  but  it 
is  admirably  adapted  for  the  use  of  those  who  have  nut  the 
time  or  inclination  to  go  thro  igfa  the  larger  works,  and  yet 
wish  to  acquire  some  knowledge  of  cases.  It  has  already 
reached  a  second  edition,  and  the  author  has  considerably 
improved  on  the  first  edition  by  appending,  in  the  shape  of 
notes  to  each  case,  the  "  points  "  arising  on  it.  Thus  be 
sets  out  occasional  sections  of  the  Statutes  of  Frauds,  the 
Mercantile  l^aw  Amendment  Act,  and  Lord  Campbell's  Act. 
So  that  it  is  now  a  really  valuable  handy-bi>ok  of  the  funda- 
mental cases  on  Common  Law.  In  the  probable  event  of  a 
third  edition  being  soon  called  for,  we  would  reoommend 
Mr.  Inderinaur  to  increase  the  number  of  cases  by  putting 
in  a  larger  selection  of  those  on  "  Torts ;"  this  might  be  done 
withiint  any  increase  of  size  or  price,  by  printing  mure 
closely  and  utilising  the  frequent  blank  spaces  throughout 
the  book,  which  we  fear  will  not  be  filled  up,  as  the  author 
hopes,  by  M:$.  notes  of  the  students. 
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THE  JDDICATUEE  BILL. 

iKFosCiUrr  MxBnsa  ow  ibb  Ibibb  Bab. 

An  important  and  nmneronsly-attended  Meeting  of  the 
members  of  the  Irish  Bar  was  held  at  three  o'clock  on 
Saturday  evening,  in  the  Law  Library,  Four  Courts,  for  the 
puipoae  of  receiving  the  report  of  the  Committee  appointed 
to  consider  the  provisions  of  the  Judicature  (L:eland) 
Will 

This  Committee  consisted  of  Messia  C.  H.  Eem{diill, 
Q.C. ;  W.  A.  Exham,  Q.C. ;  F.  R.  Falkiner,  Q.C.  ,  James 
Ureene,  Q.C. ;  J.  F.  Ehiogton,  Q.C. ;  J.  H.  Monahan,  Q.C. ; 
J.  A.  Byrne,  Q.C. ;  W.  D.  Andrews,  Q.C. ;  E.  M.  Kelly, 
William  Hickson,  David  Boss,  B.  P.  Carton,  D.  H.  Madden, 
Georga  Keys,  D,  Le  Boer  Trench,  and  William  H.  Kisbey, 
Hon.  Sec. 

The  chair  was  occnpied  l>y  Thokab  MfDoviniLL,  Esq.,  Q.C., 
Father  of  the  Bar. 

The  minutes  of  the  last  meeting  having  been  confirmed, 

Mr.  KiaaST  read  the  Report  of  the  Committee^  as  follows : — 

The  Committee  appointed  by  the  Bar  to  consider  ike 
provisions  of  the  Judicature  (Ireland)  BiU  beg  to  submit 
the  following  Report : — 

Past  L 

oasniTraTioM   a>d   jdsoim   os   ooobt   or  josioatobk. 

We  are  of  opinion  that  no  sufficient  grounds  exist  for  such 
a  reduction  of  the  Judges  of  the  Superior  Courts  of  Common 
Law  as  is  proposed  by  the  Bill ;  and  we  think  the  principle 
of  the  measure  can  be  carried  out  without  such  a  ruductiou. 
We  funn  this  opinion  for  the  following  reasons : — 

The  disproportion  of  judicial  strength  to  judicial  business 
has  hitherto  been  alleged  to  exist  only  in  the  Court  of 
Common  Pleas,  the  Probate  and  Matrimonial  Court,  and 
the  Admiralty  Court.  It  has  never  been  suggested  that  the 
Judges  of  the  Queen's  Bench  and  Exchequer  have  not  been 
foUy  occupied  ;  the  former,  even' with  the  aid  of  frequent 
■tttags  out  of  Term,  having  been  imable  to  prevent  the 
accinnalation  of  inoonvenient  arrears ;  while  in  the  Common 
Hess  the  duties  imposed  by  the  Parliamentary  and  Municipal 
Heotioos  Act,  form  an  important  and  increasing  department 
of  judicial  {unction.  We  think  that  if  the  business  of  the 
Probate  and  Matrimonial  Court,  and  the  Admiralty  Court, 
be  now  attached  to  the  Common  Pleas  as  an  integral  portion 
of  that  division  of  the  High  Court,  the  time  of  the  Judges 
of  that  divisitm  will  also  be  fully  oocupied. 

.An  interchange  of  judicial  duties  between  the  Judge  of 

the  Court  of  Probate  and  the  other  members  of  the  High 

Court  is  contemplated  by  the  BUI.    Three-fourths  of  the 

business  of  the  Probate  Court  at  present  is  essentially  that 

«f  a  judge  at  Niri  Ftios.    Very  many  of  the  cases  now 

tried  in  that  Court  in  I>ublin  would  be  much  more  con- 

venicDtly  beard  at  the  Assizes ;  whilst  by  comprising  its 

DnUin  causes  in  the  Nisi  Fiius  lists  of  the  Common  Pleas, 

a  considerable  saving  of  the  time  of  jurors  would  be  effected. 

To  make  the  Probate  Court  a  permanent  portion  of  the 

Third  Division,  would,  therefore,  only  the  more  completely 

give  effect  to  what  appears  to  be  a  main  princijde  of  the 

new  measure.    In  carrying  out  this  suggestion  it  would  be 

neoeasazy  to  reduce  the  number  of  divisions  of  the  High 

Uoort  from  five  to  four ;  and  each  of  the  four  divisions 

would  oonmst  of  not  less  than  four  Judges.    The  necessary 

altentions  in  the  (Sth,  14th,  17th,  34th,  and  other  clauses, 

would  for  the  most  part  be  merely  vo-baL 

By  confining  the  reduction  in  tiie  manner  we  suggest,  the 
Judges  of  what  we  may  term  the  Common  Law  Uivisiona, 
wonld  remain  of  the  nmnber  which  has  become  almost 
tiadhioiiai;  in  the  administration  of  the  law  in  this 
country — "the  Twelve  Judges  of  the  land."  We  regard  it 
as  of  special  importance  that  by  such  an  arrangement  there 
would  be  no  need  for  an  alteration  in  the  Circuit  system, 
whidi  has  Mtherto  worked  well,  and  the  great  public  and 
jBofesBional  oonfnsian,  which  would  be  the  inevilable  result 
of  the  proposed  change,  would  thus  be  obviated.  The 
boriaess  of  the  Assize  Courts  has  already  received  a  laige 
accession  from  the  appellate  jurisdiction  given  by  the  Land 
Act ;    and  mnst  fiother  be  aonsiderably  increased  if  an 


equitable  jurisdiction  for  plaintiffs  be  conferred  on  Chairmen 
of  Quarter  Sessions,  as  seems  to  be  contemplated  by  the 
Bill.  The  l^gal  rights  acqiured  by  tenants  under  the  Act 
of  1870  have  already  introduced  questions  of  difficulty 
between  the  persons  claiming  the  tenants'  interest,  and  the 
adjustment  of  such  questions  will  necessarily  be  cast  un  the 
Courts  of  the  Chairmen,  and  by  way  of  Appeal  oil  the 
Judges  of  Assize.  We  therefore  protest  against  the  con- 
templated reduction  of  the  Circuits,  and  we  recommend 
that  gab<livision  2  of  clause  61  should  be  struck  out  of  the 
BiU. 

In  reference  to  the  proposal  to  reduce  the  number  of 
Judges,  we  cannot  fail  to  recollect  that  the  report  of  the 
Common  Law  Commission  (dated  July,  1863)  was  expressly 
unfavourable  to  any  such  change  (see  pp.  xviii.  to  xxii  of 
First  Report).  It  is  no  less  true  now  than  it  was  then  that 
a  "strong  national  feeling  exists  in  Ireland  agiunst  a 
reduction  in  the  number  <3  the  Judges  of  the  Superior 
Courts  of  Common  Law ;"  and  when  at  the  close  of  the 
year  1873,  the  intention  of  reducing  the  number  of  those 
Judges  was,  whether  rightly  or  wrongly,  imputed  to  the 
late  government,  it  was  received  by  all  classes  in  Ireland 
with  a  unanimity  of  disapproval  not  often  found  in  the  dis- 
cussion of  questions  in  this  country. 

We  do  not  think  it  within  our  province  to  offer  any 
opiuion  as  to  the  propriety  of  increasing  the  Puisne  Justices 
and  Junior  Barons  of  the  High  Co  art,  or  their  staffs;  bat 
we  am  of  opinion  that,  witU  a  view  to  the  efficiency  of  the 
Court  of  Appeal,  a  marked  difference  xhould  exist  between 
the  salaries  of  the  permanent  JaUges  of  that  Court,  and 
those  of  the  Puisne  Justices  and  Junior  Barous  of  the 
High  Court.  We  further  consider  it  highly  undesirable 
that  the  parmaoent  Judges  of  tlie  Court  ot  Appeal  sbuuld 
in  any  case  be  employed  in  ottier  than  appellate  business. 

PaBTB   II.  AHD  III. 
JUBtSDIOnON  AMD  LAW. — SISTBIBOTION  OW  BOaiHBSS. 

The  Bar  of  Ireland  having  alrea'ly  expressed  their 
opinion  that  the  Houks  of  Lords  should  uootiuue  to  be  the 
ultimate  Court  of  Appeal  for  the  Three  Kingdoms,  it  is 
unoecessary  for  us  furttier  to  refer  to  the  important  olauso 
in  reference  to  thd  estabhshmeut  of  an  Imperial  Court  of 
Appeal.  The  principal  other  matter  calling  for  attention 
in  this  part  of  the  Bill  is  the  extended  jurisdictioa  given  by 
it  to  the  Landed  Estates  Court. 

The  clauses  which  provide  for  the  concurrent  adniinistra- 
tinn  of  law  ond  equity,  and  declare  and  amend  the  law  to 
be  administered  by  the  High  Court  of  Justice  in  Ireland, 
are  identical  with  tbosu  in  tha  KiigUsfa  Act,  and  call  fur  no 
special  obnervation,  witli  tha  toUowing  exception: — In 
tnuil'«rriug  to  the  Irish  Act  the  8tb  sub-division  of  the  28th 
clause  (section  25  in  the  English  Act),  a  section  of  an  Irish 
statute  appears  to  have  been  overlooked  (19  As  20  Vic,  o. 
77,  sec.  3),  which  prohibits  the  appointment  of  a  receiver  in 
certain  oases.  It  should  be,  in  our  opinion,  expressly 
declared  whether  or  not  the  Legislature  intend  to  repeal 
this  section  by  tbe  oLiusti  of  the  bill  above  rafenred  to,  which 
appears  to  confer  a  powiir  of  appointing  a  reoeiver  in  all 
cnses,  limited  only  by  the  discretion  of  the  court. 

Tbe  Judge  of  the  Landed  Estates  Court  will  become  a 
judge  of  the  High  Court  of  Justice  (s.  84),  endowed  with 
the  plenary  powers  of  that  ooort,  and  exereisiiig  the  special 
statutory  jurisdiotiou  hitherto  vested  in  the  Landed  Estates 
Court  (s.  7).  Having  regard  to  this,  we  think  the  wurding 
of  tbe  40th  clause  of  the  bill  calculated  to  cause  confusion, 
as  it  purports  to  enlarge  the  jurisdiction,  instead  of  defining 
end  extending  tbe  duties  ef  the  judge  of  the  idnded 
Estates  Court.  Id  particular,  it  seems  inconsistent  t» 
give  to  that  judge  tbe  power  to  appoint  a  receiver,  which 
power  has  been  already  given  to  every  judge  of  the  High 
Court  of  Justice  (chtuse  28,  8th  sub-clause).  Moreover,  the 
7th  clause  contemplates  that  tiie  40th  clause  should  define 
tbe  duties  of  the  judge,  and  we  think  that  it  should  be  so 
expressed. 

The  enUuged  powers  of  the  Landed  Estates  Court,  taken 
in  connection  with  the  7th  sub-division  of  the  27th  clause 
(which  provides  for  tiie  complete  determination  of  all 
matters  in  controversy  between  tbe  parties  to  any  oanse  or 
should  be  conferred  on  inferior  courts,  it  should  be  conferred 
and  regulated  by  one  and  the  same  statute.    To  effect  the 
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purposes  provided  for  by  this  part  of  the  bill  the  conRtitutian 
matter,  and  the  avoiding  of  miutiplicity  of  legal  proceedings), 
point  to  the  conclasion  that  the  Landed  Estates  Court  will 
in  future  hear  and  decide  most  (if  not  all)  of  the  questions 
which  arise  in  the  progress  of  a  proceeding  iu  that  court, 
and  which  are  now  the  subject  matter  of  plenary  suits  in 
equity.  This  must  considerably  increase  the  business  in 
that  court,  already  too  heavy  for  one  judge,  and  affords  an 
additional  reason  why  a  second  judge  should  be  appointed. 
When  questions  of  the  class  above  referred  to  arise  in  the 
Landed  Estates  Court  we  consider  it  of  the  highest  impor- 
tance that  suitors  should  have  the  protection  of  the  ordinary 
rules  of  pleading  and  evidence.  \Ve  think  that  proceedings 
in  the  Landed  Estaten  Court  division  of  the  Court  of 
Chancery  should  be  included  in  those  enumerated  in  the 
Schedule  to  the  Bill  (Rule  1.)  In  the  great  majority  of 
cases,  where  the  application  to  the  Court  is  unopposed,  the 
plaintiff's  statement  would  supply  the  place  of  the  present 
petition,  and  the  subsequent  proceedings  might  follow  the 
existing  cumu  curia.  In  the  cases  where  the  right  to  sell 
or  otherwise  dral  wiA  land  is  oppoeeii,  there  appears  to  be 
no  reason  why  the  rules  of  pleading  which  are  to  prevail  in 
other  branches  of  the  Chancery  division  should  not  be 
S'lopted, 

Pabi  IV. 

TBIAL  AXD  PBOOEDrBE. 

We  think  that  rule  18,  which  requires  the  several  state- 
ment! of  complaint,  defence,  counter  claim,  and  reply  to  be 
primed  would  work  very  injariously  in  what  has  hitherto 
been  known  as  Common  Law  businesx,  and  which  will,  it  is 
asMumed,  be  trnnsaoted  in  futare  in  the  division  of  the 
Queen's  Bench,  Common  Pleas,  and  Exchequer.  In 
business  of  this  nature  expedition  is  of  the  greatest  moment- 
Should  printing  be  required  in  every  case,  it  will  of  neces- 
sity involve  a  considerable  extension  of  the  time  now  allowed 
for  pleading  in  Common  Law  actions.  The  statement  is 
not  to  be  delivered  until  after  appearance,  and  for  appear- 
ing a  shorter  time  thnn  a  weak  can  hardly  be  allowed.  It 
would  be  impossible  to  prepare  and  print  a  statement  in  a 
less  period  than  14  days,  as  the  rule  manifestly  intends  that 
it  is  not  be  prepared  by  anticipation.  A  defendant  should 
be  allowed  at  least  14  days  more  to  prepare  and  furnish  his 
statement  of  defence  or  counter  claim,  and  not  less  than  a 
week  should  be  given  to  the  plaintiff  to  prepare  and  print 
bis  reply.  It  will  thns  be  seen  that  nnder  this  rule  an 
action  cannot  be  at  issue  until  six  weeks  at  earliest  after  the 
writ  of  summons  is  served.  Besides  the  delay  which  would 
be  thns  caused,  the  expense  of  printing  woold  press  very 
haidly  on  suitors,  especially  in  small  cases. 

We  soggest  that  it  should  be  left  to  the  rules  to  be  made 
:d  pursuance  of  tbe  Act  to  prescribe  in  what  cases  printed 
statements  should  be  required. 

Rule  47  places  tbe  subject  of  costs  in  all  cases  entirely  at 
the  discretion  of  the  "Court."  The  interpre&tion  clause 
does  not  give  any  definition  of  the  word  "  Court,"  and  under 
the  rale  as  framed  it  does  not  seem  certain  whether  it  will 
include  a  judge  conducting  a  trial  in  some  one  or  other  of 
the  modes  pointed  oat  by  roles  30  and  81.  It  is  probably 
■o  intended,  since  by  clause  82  a  commission  of  assize  shall 
be  deemed  to  constitute  a  court  of  the  High  Court.  But 
•part  from  this  matter  of  form,  we  think  that  the  change 
which  this  rule  will  introduce  into  what  has  been  known  as 
Common  Law  business  is  on  principle  open  to  grave  objec- 
tions. The  lelaaution  of  the  strict,  well-defined  rules  as  to 
costs  will  in  oar  opinioD  lead  to  great  confusion.  It  will 
lender  it  impossible  for  the  profession  to  advise  with  any 
degree  of  certainty  on  the  prodence  or  propriety  of  begin- 
ning or  carrying  on  proceedingi,  and  it  will  lead  to  dissatis- 
fiution  and  suspicion  in  the  mind  as  well  of  tbe  successful 
Boitor  who  is  denied  costs  as  of  the  unsuocessful  one  who  is 
made  to  pay  them.  Besides,  this  absolnte  power  to  give  or 
withhold  costs  woold,  we  feel  sure,  impose  an  irksome  and 
onwelcome  burthen  on  the  judge ;  while  its  tendency  would 
be  to  strike  at  the  independent  and  fearless  exercise  of  his 
profession  by  counsel. 

We  tliink  that  if  any  such  diseretinn  is  to  be  entmsted  to 
the  bench,  such  a  check,  at  all  eventn,  should  be  provided 
as  is  imposed  on  the  judges  of  the  Landed  Estates  Court, 
who  ate  reqniied  when  rafnsing  to  make  an  ontaoceasfol 


party  pay  costs  to  state  oo  the  face  of  the  order  the  reason 
why  such  costs  were  withheld  (21  and  22  Vic,  c  72,  s.  78). 

We  think,  too,  that  if  such  discretion  be  given,  the  grant- 
ing or  withholding  costs  should  be  subject  to  an  appeal, 
which,  by  the  60th  clause  of  the  Bill,  is  denied  to  a  suitor 
on  a  question  of  costs  only. 

Rule  48  provides  that  "a  new  trial  shall  not  be  granted 
on  the  ground  of  misdirection,  or  of  the  improper  admission 
or  rejection  of  evidence,  unless  in  the  opinion  of  the  court 
to  which  tbe  application  is  made,  some  substantial  wrong 
or  miscarriage  has  lieen  thereby  occasioned  in  the  trial  of 
the  action."  The  effect  of  this  rule,  together  with  abolition 
of  Bills  of  Exception  by  Rule  49,  will  be  to  leave  all  appli- 
cations for  new  trials  entirely  at  the  discretion  of  tbe 
Court.  We  cannot  but  think  that  this  rule  will,  in  ita 
working,  seriously  affect  the  interests  of  suitors  and  the 
independence  of  the  Bar,  and  should  he  met  by  our  strong 
and  earnest  protest  against  its  adoption.  The  rules  of  law 
and  evidence  will  be  replaced  by  the  discretion  of  the  court. 
Once  the  wholesome  checks  which  these  rules  impose  against 
misdirection  and  judicial  mistakes  are  taken  away,  the 
Bench  will  be  practically  irresponsible,  and  general  dissatis- 
faction and  suspicion  will  be  created  by  substitnting  what 
Lord  Coke  has  termed  "the  crooked  cord  of  discretion"  for 
"  tbe  straight  line  of  law."  The  intrgrity  of  the  Beach  will 
be  questioned  and  its  impartiality  assailed.  Reckless  litiga- 
tion will  be  encouraged,  for  a  suitor  will  be  under  strong 
temptations  to  take  his  chance  (1)  that  the  judge  may 
possibly  misdirect ;  (2)  that  such  misdirection  may  not  be 
set  right ;  and  (3)  that  in  the  end,  and  even  though  beaten, 
be  may  manage  to  escape  costs. 

Pabt  V. 

OrFIOKBB   AND  OFnCCS. 

With  reference  to  the  fifth  division  of  the  Court  of  Judi- 
cature Ireland  Bill,  so  fiu:  as  the  provisions  of  this  divisioii 
affect  the  officers  of  tbe  futare  oourt,  their  duties,  salariea, 
pensions,  and  the  patronage  of  their  offices,  we  do  not  think 
it  necessary  to  mi&e  any  report. 

We  are,  however,  of  opinion  that  it  is  highly  desirable  to 
appoint  shorthand  writers  or  clerks  in  court  to  attend  every 
hearing  of  any  oivil  case  beiore  a  jury,  whether  in  town  or 
on  circuit.  Such  an  office  is  provided  for  the  Court  of 
Chancery,  the  Bolls,  and  the  Vice-Chancellor's  Court  at 
present  (vide  80  and  31  Vic,  cap.  129,  sa.  20  and  28) ;  for 
the  Probate  Court  nnder  the  Ueneral  Rule  62  of  that  court  ; 
for  the  Matrimonial  Court  under  General  Rule  46  ;  and  for 
the  Court  of  Admiralty  nnder  30  and  81  Vic,  cap.  114,  a.  24. 

As  the  proposed  High  Court  of  Justice  is  to  be  a  union  of 
all  tbe  present  courts  (clause  4),  it  would  seem  that  for  this 
reason  alone  such  an  officer  should  exist  in  all  the  divinona 
of  that  court,  as  he  will  exist  according  to  the  proposed 
arrangements  in  some  of  them.  The  want  of  such  an 
officer  in  jury  cases  to  take  an  accurate  note  of  the  evidenoe 
and  Judge's  charge  has  been  long  felt,  and  the  value  of  his 
services  when  he  is  employed,  as  in  the  Probate  Court  and 
Court  of  Admiralty,  is  generally^  acknowledged.  The 
employment  of  such  an  officer  in  jary  cases  would  intzo- 
duce  a  certainty  and  precimon  into  all  proceedings  sub- 
sequent to  the  first  trial  of  a  oaose,  which  are  conspicuously 
wanting  at  present,  and  would  get  rid  of  the  practice  of 
counsels'  certificates  and  the  transcript  of  the  judges'  notes 
on  new  trial  motions. 

We  think  that  such  clerks  in  court  should  be  officers  of 
the  High  Court  of  Justice  at  a  fixed  salary,  to  be  supple- 
mented by  an  allowance  for  going  cirooit.  A  transcript  of 
his  notes  would  only  be  required  in  certain  cases  and  should 
be  paid  for  when  required,  by  the  parly  requiring  them,  at 
a  tariff,  which  might  be  provided  by  the  rules. 

Pabi  VI. 

JDRIBDIOTION  Ot  ISFKBIOB  ODDBTII. 

We  lecomanend  that  the  thrta  sections  contained  in  this 
part  be  struck  out  of  the  bill.  They  apply  only  to  sueh 
inferior  courts  as  now  have,  or  may,  after  the  passing  of  tbe 
Act,  have  jurisdiction  in  equity.  There  are  no  Courts  in 
Ireland  now  having  any  jurisdiction  in  equity  in  the  sense 
of  a  power  of  enforcing  f(v  plaintiffs  their  equitable  rights, 
and  we  think  it  better  Uiat  if  any  such  equitable  Juriadiction 
of    the   inferior  tribunal  should  be   entirely  remoddled. 
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Tbey  only  «it  periodicitlly,  and  can  liariUy  be  said  to  exist 
save  duiiog  their  actuitl  tit^g.  They  have  no  staff  of 
assistant  officers  to  take  accounts  or  deal  with  detail). 
They  have  no  machinery  for  enforcing  any  orders,  except 
those  for  payment  of  money  ;  and  practically  no  records  to 
paqietrate  evidence  oi  their  proceedings.  Tbey  were  origin- 
ally constituted  as  small  debt  courts,  and  have  retained 
during  the  extension  of  their  jurisdiction  too  much  of  the 
rudimentaiy  character  of  such  tribunals  to  be  available 
without  reconstruction  for  the  demands  of  an  administrative 
jorisdiction. 

We  altogether  object  to  those  clauses  of  the  Bill  which 
give  to  the  judges  a  compulsory  power  of  referring  causes. 
The  exercise  of  such  powers  would  not.  in  our  opinion,  effect 
a  saving  of  expense  to  the  suitor,  but,  on  the  contrary, 
would  increase  the  costs  of  litigation,  and  would,  in  almost 
all  cases,  be  productive  of  dissatisfaction. 

The  short  time  allowed  fur  the  consideration  of  the  Bill 
has  compelled  your  Committee  ti  confine  their  report  to  the 
inoet  prominent  details  of  the  proposed  measure  ;  and  they 
must  plead  this  pressure  as  an  excuse  for  the  absence  from 
this  report  of  a  more  minute  consideration  of  the  important 
proviona  which  the  Bill  contains. 

Sergeant  ABMBTBONa,  in  moving  the  adoption  of  the 
rrport.  discussed  the  several  points  mentioneid  in  it,  and 
entered  into  reasons  why  the  Bill  should  be  amended  as 
suggested.  Referring  to  many  points  in  the  Bill  it  appeared 
to  him  that  the  measure  must  have  been  drafted  by  some 
person  unacquainted  with  the  practice  of  the  courts  in 
Ireland,  and  the  difference  between  the  legislation  of  the 
two  countries.  The  result  was  that  many  provisions 
imported  by  the  scissors  from  the  English  Act  were  put 
into  this  Insh  Bill — proviraons  totally  nnsuited  to  Ireland. 
Such  a  state  of  things  rendered  it  necessary  that  a  represen  ■ 
tation  should  be  miade  upon  the  part  of  the  bar  with  the 
object  of  calling  attention  to  the  fact  that  if  the  proposed 
BUI  were  not  amended'it  would  be  detrimental  to  the  public 
interest,  and  an  injury  to  the  profession.  Whatever 
opinions  might  be  entertained  as  to  the  desirability  of  the 
measure,  he  was  afraid  they  should  assume  that  a  measure 
would  pass,  and  therefore  it  was  for  the  public  benefit  that 
every  effort  should  be  made  to  have  the  Bill  framed  in  such  a 
manner  as  would  accord  with  the  habits  and  feelings  of  this 
cooutry  and  the  conduct  of  afiairs  generally.  lie  dwelt 
pafticnlarly  npon  the  mischiefs  arising  from  delays  in  the 
landed  Estates  Court,  arising  from  the  overtaxed  energies 
of  the  able  Judge  who  presided  there.  It  was  of  the  utmost 
importance  that  the  business  of  the  Landed  Estates  Court 
ahould  tie  earned  on  efficiently,  and  nothing  could  be  more 
ill-advised  than  to  have  a  Judge  engaged  one  day  at  ^isi 
Prins  or  other  legal  business  and  the  next  day  dealing  with 
all  the  difficulties  and  complexities  of  title  to  land.  The 
learned  Se^eant  said  the  statistics  of  business  done  on  which 
I/ord  Catms  had  founded  his  Bill  were  totally  eriuneous. 
As  an  instance  he  referred  to  the  business  being  done  in  the 
Court  of  Exchequer  alone  to  prove  that  the  removal  of  any 
of  the  Judges  of  the  law  courts  would  leave  the  Judicature 
without  a  sufficient  staff,  and  the  business  of  the  public 
wonM  be  seriously  impeded. 

Mr.  MOHBOB  seconded  the  motion  which  passed  ananl- 
moualy. 

Mr.  Hekphili^  Q.C,  moved  tbat  the  Attorney  General 
{or  Inland  be  requested  to  introduce  a  deputation  from  the 
Iriah  bar  to  the  Bight  Hon.  the  Lord  Chancellor  of  England, 
with  the  object  of  having  the  views  contained  in  the  report 
of  the  committee  enforced — such  deputation  to  consist  of 
Sergeant  Armstrong,  Mr  Falluner,  Q.O.,  Mr.  J.  P. 
Hamilton,  Q.C.,  and  such  other  members  of  the  bar  as 
might  find  )t  c  >nvenient  to  proceed  to  London.  As  the  Bill 
woold  be  considered  in  committee  on  Tuesday  evening  next, 
it  was  necessary  that  the  deputation  should  have  an 
iBtarview  with  I^ord  Ctums  on  the  morning  of  that  day,  so 
as  to  lay  their  report  before  him.  The  deputation  would  be 
akle  to  make  explanations  regarding  the  matters  to  which 
tbey  refenred  and  to  tbe  practice  in  Ireland.  Tbey  would 
be  aUa  to  give  information  on  subjects  with  which  possibly 
thnsn  with  whom  they  would  have  to  deal  would  be 
imacqiiainted,  and  therefore  it  was  desirable  that  the 
coembers  of  the  Irish  bar  should  see  his  lordship. 

Hr.  HOLMU  seconded  the  motion,  and  also  pointed  out 


the  inaccui-acies  on  which  Loi-d  Cairns  had  based  bis  Bil'- 
In  reality,  the  business  in  the  Irish  courts  had  increase^ 
latterly.  It  should  be  borne  in  mind  that  the  number  of 
cases  which  absolutely  come  to  judgment  in  the  courts  gave 
no  idea  whatever  of  the  number  of  cases  for  adjudication 
which  never'  reached  that  stage.  Were  the  provisions  of 
tbe  new  Bill  enforced,  it  would  undoubtedly  lead  many 
snitorH  to  abandon  their  claims  rather  than  undergo  the 
expenfie  and  delay  which  would  be  caused  by  the  system 
proposed. 

At  the  suggestion  of  Mr.  Samuel  Walker,  Q.C,  tbat 
some  of  the  gentlemen  from  the  Equity  bar  should  be 
nominated  to  accompany  the  deputation,  Messrs.  Dames, 
Q.C,  and  Edward  Gibson,  Q.C.,  were  appointed  on  the 
deputation. 

The  resolution  wag  then  put  and  carried,  and  the  pro- 
ceedings terminated.  — ^— 

A  meeting  of  tbe  members  of  tbe  Bar  was  held  in  the 
Library,  Four  Courts,  on  tbe  4th  inst.,  tootmsider  a  tele- 
gram received  from  Messrs.  Falkiner,  Q.C. ,  Hamilton,  Q.C., 
Knye^  LL.D.,  and  Hugh  M'Dermott,  who  happen  to  be 
at  present  in  London.  It  appears  that  these  gentlemen, 
having  regard  to  the  complications  that  have  arisen  in 
reference  to  the  reception  by  Lord  Cums  of  a  deputation 
from  tbe  Irish  Bar  to  suggest  certain  amendments  in  the 
Judicature  Act,  telegraphed  in  tbe  morning  to  know 
would  they  represent  the  delegation.  Some  discussion  took 
place  nn  file  subject,  but  it  was  ultimately  resolved  that  in 
consequence  of  the  peculiar  circumstances  surrounding  the 
case,  the  answer  to  be  telegraphed  to  the  gentlemen  in 
Loudon  should  be  "  No." 


THE  SOCIETY  OF   THE   ATTORNEYS  AND 
SOLICITORS  OF  IBBIAND. 

To  TBI    RiOHT   HOKOBABLS    TBI    IiOBDB    SprBirtTAL    AND 
TCMPOBAL   Iir    PaBLIAMKHT  ASSKHBIilD. 

The  IfumbU  Petition  of  the  Incorporated  Society  of  Attorney* 
and  Solicitor*  of  Ireland  nndir  their  Corporate  Seal, 

Sbewktb  : — ^That  yonr  Petitioners  have  read  and  very 
anxiously  considered  the  Bill  recently  introduced  into  your 
Kight  Honourable  House,  eutituled  "A  Bill  fir  the 
Coustitution  of  One  Court  of  Judi'^ature,  and  tor  other 
purposes  relating  to  the  better  Administration  of  Justice  in 
Ireland." 

That  the  ohanges  proposed  by  tbat  Bill,  and  the  public 
interests  involves  in  it,  affecting  the  very  foandation  of  the 
Jurisprudence  and  whole  Legal  system  of  our  country, 
seemed  to  y<  ur  Petitioners  so  momentous,  that  tbey  felt 
called  upon  to  convene  a  General  Meeting  of  their  protss- 
sion  to  consider  tbe  subject. 

Tbat  such  meeting  was  held,  snd  many  very  valuable 
observatiens  and  suggestiOKS  were  made  which  resnltei  in 
a  Hesolution  referring  the  whole  subject  to  your  Petitioners 
as  tbe  representatives  of  the  profession  at  large^  with  direc- 
tions to  take  action  in  tiie  matter  as  tbey  might  think  best. 

That  your  Ptrtitioneis  l>ave  co.sidered  the  questiun  not 
merely  as  affecting  their  own  interest",  or  those  of  any 
particular  class,  but  direotly  and  vitally  affecting  the 
interests  of  the  whole  community. 

That  your  Petitioners  have  be  n  in  cor.lial  communioa- 
ti'>n  with  tbe  Committee  of  the  Bar  nt  Ireland  in  relation 
to  the  Bill,  and  have  had  the  opp  irtonity  of  r  auing  ai.d 
considering  the  report  of  tliat  Committee  on  the  snbj'  ct, 
and  yonr  Petitioners  beg  to  express  their  couourrenoe  in 
and  approval  oi  tbe  cbje-tions,  recommendations,  and 
suggestions,  so  &r  as  they  go,  which  that  Committee  have 
made,  and  which  Report  will,  as  your  Petitioners  believe, 
be  submitted  to  your  Lordship's  House  for  consideration. 

That  your  Petitioners  have  made  a  Report  to  the 
general  body  of  their  own  profeision  upon  the  subject  in 
question,  detailing  tbeir  views  mora  tnlly  thau  they  would 
feel  at  liberty  to  do  in  a  Petition  to  your  Lordships,  and 
to  which  Report  your  Petitioners  beg  leave  to  refer. 

That  your  Petitioners  humbly,  but  very  confidendly  and 
respectfully  submit  to  your  Lordrhips  that  there  in  no  class 
of  the  community  so  capable  of  giving  a  reliable  opinion  as 
to  tbe  working  and  practice  of  tbe  Landed  Estates  Court  as 
the  members  of  their  profession,  and  they  urge  the  more 
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strongly  the  appoiDtiuent  ot  a  Second  JuJge  of  tbnt  Court 
becanxe  the  interesta  involved  are  Dot  profemional  but 
pablic. 

Yoar  Petitioner*,  therelore,  humbly  pray  that  your 
Lordships  will  insert  in  the  Judicatare  Bill  for 
IreUnd  a  provision  for  the  appointment  of  a 
Second  Jndge  of  the  Landed  Eittates  Court, 
Ireland,  and  that  your  Lordships  «iU  take  into 
your  consideration  the  Bf  port  oi  yonr  Petitioners 
to  the  members  of  their  pr.  fession,  as  it  the  same 
were  embodied  in  this  Petition,  and  that  yoar 
Lordships  will  make  such  alterations  in  the  said 
Bill,  as  that  Report  suggests  or  as  to  yonr  Lord- 
ships may  seem  meet. 

And  your  Petitioners,  as  in  doty  boand,  will  ever  pray. 

RiCHABD  J.  ThJCO.  OsrEH, 

Praideitt.  [Seal.] 

John  B.  Goddasd, 
Secretary. 


REPOKT 

(y  the  Couneil  of  the  Incorporated  Lav  Seeielg  vpan  the 

Court  of  Jvditatmre  (Ireland)  Bill. 

The  Cooncil  have  azamined  this  Bill  with  vmA  care, 
and  consider  it  the  most  important  measure  respecting 
Legal  Reform  in  Ireland  which  has  been  introdueed  into 
Parliament  for  many  yean. 

Pabi  L 

With  regard  to  the  constitntion  of  the  Gout  of  Ju- 
dicature, the  Council  are  of  opinion  that  there  is  no 
necessity  for  the  'reduction  of  the  Judicial  Staff  of  the 
Courts  of  Common  Law,  and  believe  that  the  work  to  be 
discharged  by  these  Courts  in  their  altered  condition  under 
the  present  Bill  will  abundantly  occupy  the  time  of  at  least 
twelve  judges.  In  confirmation  of  thja  opiuion,  they  beg  to 
refer  to  the  Report  of  the  Common  Law  Commission,  dated 
1863,  whidt  is  decidedly  adverse  to  any  such  ebange,  and 
no  circumstances,  that  the  Committee  are  aware  of,  have 
since  occurred  to  justify  an  opposite  ooneludon. 

In  the  opinion  of  the  Council  the  number  of  the  eircnits 
could  not  be  diminished  without  a  serious  mjary  to  the 
administration  of  justice,  and  one  which  would  not  be  com- 
pensated for  by  the  trifling  gtun  in  an  e^nomical  point  of 
view,  afforded  by  the  proposed  redaction  of  the  Judicial 
Staff,  which  to  use  the  languaee  of  the  Report  above 
referred  to,  would  be  (the  Council  think)  "an  nnwise 
economy."  If,  however,  such  reduction  is  insisted  on,  the 
Council  believe  that  it  might  be  best  effeoted  by  attaching 
the  contentious  business  of  the  Court  of  Probate  to  the 
Court  of  Common  Pleas  in  the  manner  suggested  by  the 
Report  of  the  Bar,  leaving  the  machinery  of  the  Court  of 
Probate  intact  for  the  purpose  of  discharging  the  non-oon- 
tentions  business  of  that  Court,  whieh  could  not  propo4y 
be  discharged  by  any  other  Court  a*  at  present  constituted. 

With  regard  to  the  Court  of  Ultimate  Appeal,  the 
Council  consider  that  it  would  be  for  the  advantage  of  the 
public  that  the  House  of  Lords  should  still  be  retained  as 
soeb  ultimate  Court  for  England,  Ireland,  and  Scotland, 
believing  it  to  be  of  the  first  importance  that  there  should  be 
a  Common  Court  of  Appeal  for  the  three  connttieD,  and  the 
decisions  of  the  House  of  Lords  having  always  been  re- 
ceived with  such  respect  in  this  country,  the  Council  should 
very  much  regret  the  removal  of  the  ultimate  appellate 
jansdiction  from  that  tribunal.  The  Council  are  also  of 
opinion  that  having  regard  to  the  Ktatus  and  position  of  the 
Judge  of  Appeal  in  the  new  Court,  the  n-mnneration 
attached  to  that  office  should  be  larger  than  is  provided  for 
by  the  Bill,  it  being  essential  that  the  ponition  of  the 
Judge  of  that  Court  should  be  rendered  more  attractive 
than  that  of  a  Judge  of  the  High  Court  of  Justice,  whose 
decisions  the  Court  of  Appeal  is  called  on  to  review. 

Upon  the  question  of  the  reduction  of  the  Judicial  Staff 
ol  the  Landed  Estates  Court  to  one  Judgf,  the  Council 
entertain  a  strong  opinion  that  such  reduction  would  le 
injurious  to  the  proper  discharge  of  the  business  of  that  very 
important  Court,    and    would    therefore    ui^e  upon    the 


Government  the  necessity  of  filling  the  office  of  second 
Judge  in  that  Court  which  has  been  so  long  left  vacant,  and 
which  it  is  the  unanimous  opinion  of  the  legal  profession 
should  be  effectively  filled. 

There  seems  to  be  some  omission  in  the  6th  Section  of 
the  Bill,  in  which  no  mention  is  made  of  the  Judges  of  tb« 
Court  of  Bankruptcy  in  the  constitntion  of  the  High  Court 
of  Justice  in  Ireland.  These  Judges  form  a  very  important 
branch  of  the  Irish  Judiciary,  and  are  entrusted  with  the 
administration  of  the  law  affecting  the  entire  mercantile 
interests  of  this  country,  and  should  therefois  be  included 
in  the  constitution  of  the  Court. 

Pabt  II. 

The  Oounoil  conrider  the  rules  contained  in  the  28th 
Section  of  the  Bill,  will  form  a  very  important  and 
beneficial  change  in  the  law,  especially  that  rule  relating  to 
the  assignment  of  debts  and  choses  in  action,  which  will  be 
a  viUuaUe  boon  to  the  mercantile  pablic. 

Pabt  III. 

While  the  Council  approve  of  the  abolifion  of  term* 
provided  for  by  the  29tii  Section,  they  trust  that  soma 
definite  periods  will  be  fixed  for  the  sittings  of  the  Courts, 
which  may  be  more  consonant  with  the  convenience 
of  suitors  and  the  legal  profession,  but  which  will  still  be 
defined  periods,  and  prevent  surprise  or  uncertainty  in  legal 
proceedings. 

The  Council  would  oertainfy  regret  that  the  period 
hitherto  allowed  for  summer  vacation,  and  commonly  known 
as  "  the  Long  Vacation,"  should  be  curtailed,  and  trust  that 
in  any  future  arrangements  for  the  sittings  of  the  Court,  in 
justice  both  to  the  Judges  and  the  le^  profession,  thia 
necessary  period  of  relaxation  will  not  be  taken  away. 

The  Council  entirelyapprove  of  the  additional  jurisdiction 
given  to  the  Landed  Estates  Court  by  the  40th  Section  of 
the  Bill,  but  hope  that  provision  will  be  made  in  the  Rulee 
for  the  mode  of  proceedings  in  that  Court  to  raise  the  ques- 
tions which  the  Bill  gives  the  Court  the  power  of  deciding, 
as  the  present  forms  of  procedure  in  the  Landed  Estates 
Court  are  quite  inadequate  for  the  purpose, 

Pabt  1Y. 

The  Coundl  cannot  but  view  with  apprdiension  Hba 
levelling  of  all  distinctive  modes  of  procedure  in  the  different 
Courts  into  one  common  form,  which  it  is  apparently  in- 
tended to  apply  to  every  kind  of  proceeding.  Convenienoo 
and  necesrity  have,  in  a  great  measure,  originated  the  pre- 
sent distinctive  character  of  such  proceedings,  and  Hm 
Council  believe  that  to  abolish  such  distinction  will  lead  to 
very  great  inoonvenienoe  and  confusion  in  practice.  To 
limit  the  trial  of  oases  which  have  been  hitherto  heard  in 
Courts  of  Equity  to  viva  voce  evidence  would  prove,  in  the 
opinion  of  the  Council,  very  injurious,  and  lead  to  much  un- 
certainty of  result 

The  Council  strongly  disapprove  of  the  provisions  con- 
tained in  the  56th  and  67th  Sections,  which  enables  a 
Judge  to  compel  a  suitor,  nolen*  voUnt,  to  allow  the  case  to 
be  decided  by  a  Referee  to  be  named  by  the  Judge,  lliey 
consider  such  a  provision  a  very  dangerous  one.  When 
Judges  are  remunerated  by  the  State  for  the  discharge  o{ 
judicial  functions,  the  Council  think  it  would  be  a  great 
hardship  upon  the  suitor  to  be  driven  to  the  em]doyment  o{ 
a  Referee  at  his  own  expense  to  discharge  the  duties  which 
properly  belong  to  tbe  Judge.  The  experience  of  the 
Council  enaUes  them  to  say  wat  the  result  of  references  to 
arbitration  i»  almost  invanably  aDSatisftctory  to  the  partiee, 
and  attended  with  greater  expense  and  delay  than  the  trial 
<if  a  case  before  the  Court  itself  If  there  are  matters  of 
detail,  such  as  acconnts  which  cannot  properly  or  oon- 
venientiy  be  discussed  and  decided  before  a  Judge  and  Jtury, 
the  Council  think  such  matters  should  be  referred  to  a 
proper  officer  of  the  Court,  as  has  hitherto  been  the  practice. 
References  of  this  description  are  oonstantiy  held  by  the 
Masters  of  the  Common  Law  Courts,  who  are  duly  qualified 
for  the  discharge  of  such  duties,  and  the  CouneU  ctmsider 
that  the  public  are  entitled  to  the  advantage  of  having 
cases  tried,  as  far  as  possible,  by  the  Judges  themselves 
and  if  not,  by  the  proper  officer  of  the  Court,  paid  by  tbe 
State  for  that  purpose. 
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Paet  V. 

The  Conner!  dattire  to  direct  piirticalar  attention  to  the 
Office  of  Secretaiy,  which  ia  created  by  the  78th  Sec.  of  the 
"Wi,  and  i«  to  be  in  the  gift  of  the  Jodge,  which  Officer  is  to 
draebsrge  the  dutjr  of  Begistrar  and  Clerk  of  Assizes  at 
Nisi  Prins  on  Circnit  in  cases  where  the  Judge,  to  whom  he 
is  attached,  shall  go  Ciroait.  Such  offlcem  should,  in  the 
opinion  of  the  Council,  be  legal  practitioners  qnalified  to 
discbarge  the  legal  duties  devolving  upon  them,  and  they 
consider  \ixe  Bill  should  be  amended  by  requiring  every 
officrr  so  ^pointed  to  be  a  Solicitor  of  not  less  than  6ve 
years'  standing. 

Paot  VI. 

With  regard  to  the  equitable  jnrisdietion  given  to  the  in- 
ferior Ooorts  by  the  80th  Section  of  the  Bill,  the  Council  are 
of  opinion  that  be&>re  such  power  is  given,  proper  machinery 
sbodld  be  onnstruoted  to  carry  out  the  duties  which  would 
thus  be  cast  upon  the  Civil  Bill  Courts^  for  which  they  are 
at  present  totally  unfit  not  being  Courts  of  Record,  and 
practically  having  no  existence  save  daring  the  short  period 
in  which  the  Chairman  is  ritting. 

With  regard  to  the  Rales  of  Procedure  in  the  Schedule 
to  the  Bill,  one  very  important  ai>d,  it  seems  to  the  Council, 
dansenins  rule  (Rule  7>,  gives  the  Plaintiff  power  by  filing 
an  affidavit  verifying  the  canse  of  actinn,  and  swearing  that 
in  his  belief  there  ia  no  defence  to  the  action,  to  compel  the 
Defendant  to  shew  cause  before  the  Court  why  the  Plaintiff 
■boold  not  be  at  liberty  to  sign  finsl  judgment  against  him, 
tkas  obliging  the  Defendant,  in  anticipation  of  the  trial,  to 
djadoae  his  whole  ease. 

The  Council  oonsidor  tba  provision  nf  the  IStli  Rule  re- 
specting the  printing  of  pleadings  to  be  inconvenient  and 
nnnecessary.  In  many  cases  pleadings  are  short  and 
trifling,  and  to  pat  the  parties  to  the  expense  uf  printing 
them  seems  totally  nncalled  for.  Besides  being  expensive, 
the  delay  in  many  casee  which  will  be  oocasiotied  by  the 
neoe>sity  of  printing  pleadings,  will  be  exceedingly  prejudi- 
cial to  the  interests  uf  suitors. 

Tkey  also  consider  that  the  *7th  Rule,  leaving  all  costs 
in  the  discretion  of  the  Court,  is  exceedingly  objectionable. 
The  rule  hitherto  prevtuling,  which  as  a  general  principle 
made  the  costs  follow  the  result  has  added  certainly  to  the 
adminiatrstion  of  the  law,  and  the  Conncil  believe  that  to 
alter  that  principle,  would  be  highly  injurious,  and  lead  to 
the  greatest  {Kst^pointment  to  the  suitors  of  the  Court, 
eapeeinlly  as  the  rig^t  to  appeal  in  resprct  of  costs  is,  by 
tbe  Bin,  absolutely  taken  away.  The  Counoil  are  of 
opinion  that  if  the  Judge  is  given  absolute  disoRtion  in  the 
qnestion  of  costs,  the  suitor  should  at  least  be  entitled  to  an 
tmeondrtional  right  of  appeal  from  any  order  affecting  costs. 

Hie  Conncil  feel  that  muoh  of  the  success  of  the  measore, 
riiould  it  become  law,  will  depend  on  the  General  Orders 
which  the  Lord  lieutenant  is  aathoiised  to  make  on  the 
re<»immendation  of  the  Judges,  and  trust  that  when  the 
Judges  come  to  prepare  mob  orders,  the  Council  may  be 
idlowed  an  opportunity  of  oonsidering  them  before  they  are 
prooralgated. 

The  limited  time  afforded  to  the  Committee  for  the  exam- 
ination of  tUa  Bin,  leaves  them  unable  to  report  in  detail 
apon  an  its  provisions,  but  while  they  feel  that  some 
of  tlie  matters  they  have  referred  to  are  grave  causes  of 
■•bieetion,  they  have  no  doubt  that  in  many  respects  the 
Kll  may  prove  beneficial  to  the  administration  of  justice. 


I<OSD  JTTSTICE  CHRISTIAN  AND  THE  JUDICA- 
TURE BILL. 

In  rsferenoe  to  the  strictures  of  Lord  Justice  Christian  on 
this  Bill,  contained  in  tbe  several  letters  hitherto  published, 
the  Tme$  lanarics  that — 

Mr  Christian  complains  of  the  miscellaneous  composition 
at  the  Chancery  Division  of  tbe  new  Irish  High  Court, 
vhidk  is  to  consist  of  tbe  Lord  Cluuicellnr  and  five  other 
Jaiget,  who,  so  far  as  salary  and  the  previous  reputation  of 
the  ofliees  may  be  considered  to  form  a  tei<t,  at  present 
occupy  four  4ustinct  professional  grades.  Four  of  the  six 
Jnigm  have  been  heretofore  regarded  as  Judges  of  the 
Soperior  Conrta,  bat  tbe  rrmaining  two  are  Bhinkruptcy 


Judges,  who  have  received  half  the  pay,  auJ  perli»p»  i.ot 
more  than  half  tlie  repute,  of  the  Master  uf  the  Rolls  ar.d 
Vice-Chancellor.  It  would  seem  as  if  an  nversight  had 
crept  into  some  part  of  the  Bill,  for  thn  6th  clause  excludes 
the  two  Bankruptcy  Judges  from  the  Higli  Court,  while  the 
34th  clau'e  includes  them  in  one  of  its  principal  divisions. 
Lord  Justice  Christian  wishes  to  aboltisb  these  two  Judges, 
and  with  them  to  annihilate  tbe  Landird  Estates'  Court, 
which  used  to  support  two  Judges  of  its  own,  and  on  their 
ruins  to  builH  up  a  new  Vice-Chanoellor,  who  will  trsni>act 
all  their  small  affaire  as  an  appendage  to  his  Chancery 
jnrisdietion.  He  quotes  from  the  English  Bench  with 
approval  the  precedent  of  a  Vice-Chancellor  who  is  also 
Chief  Judge  in  Bankruptcy,  and  his  letter  seems  to  imply  a 
belief  that  bankruptcy  business  is  now  parcelled  out  in  this 
country  between  the  Chinf  Judge,  who  sits  one  day  a  week 
in  bankruptcy,  and  the  County  Court  Judges.  But  the 
Lord  Justice  must  be  well  aware  that  the  bulk  nf  the  London 
business  is  nnw  performed  by  the  registrars  in  bankruptcy, 
who  are  not  Ju^es  at  all.  and  who  rather  belong  to  "  that 
lower  class  ofoffices"  of  which  he  speaks  sn  eontoniptuonsly. 
His  statistics  of  the  comparative  occupation  of  the  Irish  and 
English  Equity  Judges  fuiniah  an  argnment  rather  for  ex- 
tending the  number  of  our  Ju<lges  than  fur  adding  ti>  the 
Irish  ;  for  whereas  our  Judges  have  an  enormons  amount  of 
administrative  work  in  connexion  wift  joint-stock  companies 
and  commeroial  afflurs,  of  which  but  a  faint  similitude  is  found 
in  Dnblin,  it  appears  that  each  of  our  Chancery  Judges  has 
in  the  cause-list  of  this  term  92  causes,  agninst  20  causes  for 
each  of  the  Irish  Chancery  Judges.  On  the  ground  of 
existing  pressure,  there  is,  therefore,  disclosed  bat  little 
reason  for  a  new  Irish  Vice  Chancellor  ;  but  our  correspon- 
dent's letter  raises  a  question  of  more  ptaotical  importance — 
namely,  the  best  maebinary  for  transacting  administrative 
as  opposed  to  contentious  procedure.  In  the  answer  to  this 
question  England  is  interested  at  least  a<  mach  as  Ireland. 
There  is  a  vast  deal  of  business,  purely  administrative, 
and  relating  to  the  management  of  property,  which  used  in 
former  days  to  be  relegated  in  this  country  to  the  Masters 
in  ObsDcery,  and  is  still  entrusted  to  the  Masters  in 
Lmnacy.  There  is  a  large  amount  of  other  bu'-iness  now 
confided  to  tbe  Enclosure  Commissioners  in  England,  and  to 
the  Charity  Commissioners,  ov«r  which  Chancery  once  had 
exclusive  control.  Some  recent  statutes  have  added  to  the 
powers  of  the  Court  «f  Chancery  in  what  Lord  Justice 
Christian  calls  "its  relations  with  the  territorial  property 
of  the  kingdom."  It  is  felt  to  be  an  evil  that  family  settle- 
ments, with  the  maintenance  of  which  the  strongest  interests 
of  tbe  country  are  concerned,  should  keep  out  of  the  market 
land  which,  for  the  si^e  of  every  one,  would  be  betttTsuld 
or  made  maiketable.  Acooidingly,  a  power  has  geen  given 
to  the  Court  of  Chancery  to  sanction  sales  and  the  grant  of 
building  leases  and  mining  leases  uf  settled  lands.  This 
power  has  been  largely  exercised,  and  the  only  objection  to 
the  tribunal  is  that  applications  to  it  are  expensive.  Lord 
Justice  Christian,  as  we  lead  his  letter,  would  say  tiie  Court 
of  Chancery  ia  the  proper  tribunal  to  grant  the  autliority. 
But  is  there  anything  in  the  training  of  the  Equity  Judge 
which  in  an  especial  dt-gree  qualifies  him  for  the  office  ? 
Does  he  know  himself — how  can  he  know—  if  aud  how  a 
particular  estate  requires  improvement  I  He  has  never 
seen  the  estate.  He  acts,  nf  course,  on  the  evidence  sup- 
plied by  a  surveyor's  affidavit,  and  applications  under  the 
Act  relating  to  tbe  sale  and  leasing  of  settied  estates  are 
rarely  contested.  In  tiiis  country,  which  possesKes  so  much 
that  the  Irish  Lord  Justice  admires  and  hopes  to  emulate, 
many  have  been  thinking  for  years  that  we  need  such  a 
Court  of  Landed  Estates  as  Ireland  p<iss«:a8es,  but  our 
correspendent  desires  to  destroy.  Our  law  reformers  would 
distinguish  mors  and  more  between  cuntaDiious  and  admin- 
istrative business,  leaving  to  the  acumen  of  the  practised 
advocate  the  sifting  of  conflicting  evidence  and  the  con- 
struction of  contested  writings,  while  to  the  real  propeity 
lawyers,  and  to  men  familiar  with  the  management  of 
land — if  we  bad  but  the  rightly  organized  tribunal  and 
staff—  they  would  confide  questions  as  to  the  management 
and  improvemfnt  of  property.  We  thought  we  had  some- 
what to  learn  in  this  matter  from  Irehmd,  but  the  liOtd 
Justice  tells  as,  on  the  contrary,  we  have  everything  to 
tracb.  Is  he  altogether  i  ight,  and  is  the  English  law  refcnn«r 
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altogether  wrong !  Or  may  botli  take  cnuiisel  together,  and 
each  find  in  the  experience  of  the  i>ther  Bomething  that  will 
Buit  the  altering  conditions  of  either  land  ! 

In  reference  to  the  foregoing,  the  following  letter  haa  been 
addressed  to  the  editor  of  The  Timet : — 

Sir,— Ab  your  leading  article  of  yesterday  will  be  read 
by  hnndreds  for  the  one  that  will  look  at  the  letter  it 
oumments  on,  will  you  permit  me  to  set  myself  right  upon 
one  or  two  points  * 

I  did  not  propose  **  additional  Chancery  Jndges."  On 
fbe  contrary,  I  proposed  a  serions  diminution  of  them. 
Of  conrae,  1  spoke  of  things  an  they  would  be  after  the 
Bill  became  law.  There  would  then  be,  as  the  Bill  stands, 
six  Cbancery  Judges.  These  I  proposed  to  reduce  to  four, 
by  substituting  for  three  of  them  (now  of  Laodeil  Estates 
and  Bankruptcy)  one  Vice-Chancellor. 

TBe  article  implies  that  I  drsiie  to  destroy  tlie  special 
Irish  jurisdictions  for  conferring  Parliamentary  titles  and 
mnintalning  a  record  of  them  which  are  now  exercised  by 
the  Landed  Eutates  Court.  Nothing  could  be  faither  from 
my  intention.  My  idea  wax,  that  which  is  held  here  by 
all  who  are  most  competent  to  form  a  judgment,  that  those 
special  powers  should  be  preserved  tntire ;  but  that,  instead 
of  kt  eping  up  for  them  an  anomalous  Court  for  which  all 
justification  has  ceased,  they  should  be  made  part  of  the 
gemral  jurisdiction  of  the  Chaneery  diviidon.  Tlie  new 
Vice-Chancellor  would  be  their  natural  administrator,  aided, 
whenevtr  he  needed  aid,  by  the  bther  Judges  of  that 
diTt^ioii,  whose  time,  I  gave  reasons  for  believing,  would 
aSbrd  a  sufBcient  margin  for  that  purpose.  This  woald  be 
a  better  way  of  supplying  such  aid  than  appointing  a  second 
Landed  Estates  Judge  which  ia  being  now  ho  loudly  oallnd  for. 
With  respect  to  bankruptcy,  what  I  recommended  was 
•'imply  assimilation  to  England.  I  spared  your  columns 
details  which  I  had  lately  given  elsewhere.  It  is  really 
absurd  to  Veep  up  for  the  exiougus  bankruptcy  matters  of 
Ireland  two  "Judges"  with  their  followings.  In  the 
second  Beport  (the  12th  of  June,  1873)  of  the  Select 
Committee  on  Civil  Service  Expenditure  it  is  stated  that  it 
is  '-the  view  of  tbe  I'reasory  that  two  Judges  are  not 
necessary,  and  that  the  office  should  be  reviewed."  Tbe 
true  review  would  be,  in  my  opinion,  to  abolish  both  and 
adopt  the  English  system,  which  would  be  much  more 
workable  here  than  it  is  there,  by  reason  of  the  incalculably 
smaller  amount  of  that  business.  Even  if  a  second  new 
Vice-Obancellor  were  found  necessaiy,  which  I  am  slow  to 
believe,  there  would  still  be  but  five  in  the  Chancery 
division  against  the  six  of  the  present  Bill,  or  rather  against 
seven  ;  for,  as  matters  stand,  it  will  be  diftioult  to  resist  tbe 
demand  which  is  being  urged  for  a  second  Landed  Estates 
Judge.  And  every  Judge's  jurisdiction  would  pervade 
every  branch  of  the  work  of  the  division ;  whereas,  the 
severalixing  of  jurisdictions  which  is  made  by  the  46th 
Clause  is  wholly  inconsistent  with  tlie  main  principle  of 
the  Bill,  and  makes  the  fusion  of  the  Courts  into  one  but 
an  empty  name. 

I  remuin,  yonr  obedient  servant, 
DiMin,  May  30.  J.  Chbibtiah. 

DISCLAIMER  BY  TRUSTEES  IN  BANKRUPTCY. 

The  doctrines  which  now  prevail  with  reference  to 
election  and  disclaimer  by  trustees  of  certain  property  of 
bankrupts  are  the  result  of  gradual  growth  ami  develop- 
ment, and  as  it  is  a  most  important  branch  of  tbe  law,  we 
propose  shortly  to  trace  its  history  and  ootu-iiw  the  effect 
of  recent  legislation. 

Before  legislation  was  directed  to  tbe  stibject  banknipts 
continued  to  be  liable  to  the  covenants  of  leases,  i.utwith- 
•tanding  their  bsakrnptoy.  In  the  reign  of  George  III.  an 
Act  was  passed  (49  Geo.  8,  o.  121),  and  another  Act  to  the 
same  effect  passed  in  the  following  reigu  ^6  Gen.  4,  c.  116). 
Writing  after  the  passing  cf  these  Acts— which,  we  may 
observe,  related  only  to  leasehold  interests— Cook,  in  bis 
Bankrupt  Laws  (p.  484),  says:  "Tenants  entitied  to  any 
lease  or  agreement  for  a  leace  becoming  bankrupt  are  not 
now  liable  for  the  future  rent,  or  to  be  sued  in  n-spect  or  by 
reason  of  any  s^bsequ^nt  non  observance  or  non-perform- 
Mice  of  any  covenants,  conditions,  or  agreements  therein 


contained,  if  the  assignees  accept  such  lease  or  agreement 
for  a  lease ;  and,  if  tbe  assignees  do  not  determine  whether 
tbey  will  or  will  not  accept  suc^  lease  or  agreement  for  a 
lease,  the  lessor  or  person  agreeing  to  make  such  leaae 
may  petition  the  Lord  Chancellor  that  they  may  either 
acoe|>t  the  same  or  deliver-up  the  lease,  and  his  order  will 
be  bmding  on  all  ptuties."  The  Act  of  Geo.  4  was  held  to 
apply  only  to  cases  between  the  lessor  and  the  lessee,  or 
assignee  of  tbe  lease,  and  not  to  cases  between  the  lessee 
and  the  assignee  of  the  lease  :  (Taylor  v.  Young,  8  B.  ft  A. 
621).  The  Aet  of  1849  was  identical  with  the  Act  of  Geo. 
4  except  in  this,  the  words  "as  aforesaid,"  were  omitted 
after  the  word  "  liable,"  that  is  to  say,  in  the  Act  of  6ea  4 
the  bankrupt  was  not  made  liable  "as  aforesaid,"  namely, 
to  be  sued  in  respect  of  any  subsequent  non-observance  or 
non-performance  of  the  omditions,  covenants,  or  agreements 
contained  in  the  lease,  Tbe  Act  of  1849  simply  said  he 
should  not  be  liable.  In  Manning  v.  FCight  (3  B.  t  Ad. 
211),  Mr.  Justice  Littledale  thought  these  words  not  so 
strong  as  the  words  in  the  former  Act.  On  this  Messrs. 
Griffith  and  Homes  observe  (Law  anil  Practice  nf  Bank- 
ruptcy, p.  289), "  But  the  main  reasons  for  the  judgment " — 
which  was  to  the  effect  that  the  lessee  who  had  assigned  a 
lease  was  not  discharged  from  subseqnrnt  observance  of  the 
ooTenants  by  the  bankruptcy  of  and  delivery  up  to  the 
landlord  by  the  assignee — "remain  as  strong  under  Uie 
latter  Act  as  under  the  formi-r  ones,  fur  the  statute  does  not 
expressly  provide  for  an  acceptance  of  a  surrender  by  the 
landlord,  or  for  a  destructinn  of  tbe  rent,  although  it 
provides  for  a  discharge  of  the  baiikrupt ;  and  the  anomaly, 
it  seems,  may  tttU  a-ise  of  a  lessor  having  the  land  given  up 
to  him  by  the  bankrupt  assignee  of  a  lease,  and  still  suing 
the  lessee  for  the  rent,  who  will  have  no  remedy  for  his 
rent  againrt  the  bankrupt." 

Formerly  it  was  a  question  for  tbe  court  whether 
assignees  of  a  bankrupt  had  by  their  conduct  assumed  tbe 
liabilities  of  a  bankrupt  respecting  the  possession  of 
premises.  For  example,  assignees  who  meddled  with  and 
assumed  themmagementof  afarm  bplonging  to  the  bankrupt 
were  held  to  have  made  a  sufficient  election  to  take  the 
bmi,  thus  runderiiig  themselves  liable  to  the  landlord  for 
all  mismanagement :  {Tkomai  v.  Pemberton,  7  Taunt.  206). 
In  another  case' assignees  who  entered  upon  and  tuuk  pos- 
session of  a  bankrupt's  leasehold  property  were  held  liable 
to  the  ooTenants  in  the  lease  notwithstanding  ihe  bankrupt's 
efiects  were  upon  the  premises  and  the  asniKuees  delivered 
up  tbe  key  as  soon  as  the  effects  w^re  sold  :  {Banion  T. 
Bteeetuon,  1  B.  ft  Aid.  308).  The  Court  of  Chancery,  in 
exercise  of  its  discretion,  considered  teu  days  sufficient  to 
enable  tbe  assignees  to  determine  what  course  was  most 
beiiefioial  to  creditors:  (ex  parte  Scott,  1  Rose,  446).  The 
diffieulties  thus  arising  were  dealt  with  by  the  Bankruptcy 
Act  of  1861,  which,  by  its  ISlst  section  provided  that  in 
every  case  of  a  lease  or  an  agreement  for  a  lease  it  should 
be  lawful  for  the  assignees  to  elect  to  take  the  same  and  the 
benefit  thereof,  and  to  keep  possession  of  the  premises  up  to 
some  quarter  or  half-yearly  day  on  which  rent  was  made 
payable  by  the  same  lease  or  agreement,  such  day  not 
Iwing  more  tbrtn  six  months  from  the  adjudication  uf 
bankruptcy,  and  open  such  day  to  decline  such  lease  or 
agrei  ment  for  a  lease.  Where  the  assignees  declined  tlie 
lease,  fourteen  days  were  given  by  the  Act  of  1849  to  the 
bankrupt  in  which  to  deliver  up  the  leaxe  or  agreement  to 
the  person  entitled  and  thus  rid  himself  of  liability. 

We  now  come  to  the  Act  of  1869,  which  has  a  wider 
scope  than  any  of  the  previous  Acts.  Sect  23  of  that  Act 
enacis  that  when  any  property  uf  the  bankrupt  oonsists  of 
land  of  any  tenure  burdened  with  onerous  covenants,  of 
unmarketable  shares  in  companies,  of  unprofitable  contracts, 
or  of  any  other  property  that  is  un.«aleable,  or  not  readily 
salrable,  by  reason  of  its  binding  the  possessor  thereof  to 
the  performance  of  any  oneroUH  act,  or  to  the  payment  of 
any  sura  of  money,  the  trustee,  notwithstanding  be  has 
endeavoureil  to  sell,  or  has  taken  possession  of  such  property 
or  exerdsed  any  act  of  owneraliip  in  relation  thereto,  may, 
by  writing  under  his  hand,  disclaim  such  property ;  and 
upon  the  execution  of  such  disclaimer  the  pro(ierty  dis- 
claimed shall,  if  the  same  is  a  contract,  be  deemed  to  be 
determined  from  the  date  of  the  order  of  adjudication,  and, 
if  tbe  same  be  a  lease,  be  deemed  to  have  been  surrendered 
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at  the  ame  date,  *nd  if  the  Rame  be  shares  in  any  company 
be  deemed  to  be  forfeited  from  that  date,  and  if  any  other 
•peciea  of  property  it  ohall  revert  to  the  person  entitled  on 
determination  of  the  estate  and  interest  of  the  bankrupt ; 
bat  if  there  (hall  be  no  pemon  in  existence  so  entitled,  then 
I  shall  any  estate  or  interest  therein  rvmain  in  the 


bankrupt.  The  Act  aho  provides  that  any  person  interented 
in  any  disclaimed  property  may  apply  to  the  court,  and 
that  the  noart  may,  npon  snob  application,  order  possession 
of  the  disclaimed  property  to  be  delivered  up  to  him,  or 
make  snch  other  order  as  to  the  possession  thereof  as  may 
be  just ;  and  that  any  permn  injured  by  the  operation  of 
the  elauae  shall  be  deemed  a  creditor  of  the  bankrupt  to  the 
extent  of  ra<A  injury,  and  may  accordingly  prove  the  same 
SB  a  debt  onder  ue  l»nkrQptcT. 

It  has  been  very  justly  said  that  it  is  di£Bcnlt  to  thoroughly 
comprehend  the  scope  of  that  section.  The  difficulty  of 
aDoving  leasehold  property  to  be  disclaimed  by  trustees  of 
a  bankrupt  -without  any  supervision  by  the  court  made  itself 
apparent  soon  after  the  passing  of  the  Act,  and  in  July 
1871,  one  of  several  rules  made  under  the  Act  had  reference 
to  diielaimer,  and  is  to  this  effect :  Where  any  property  of 
a  bankmpt  acquired  by  a  trustee  under  the  Bankruptcy 
Act  diall  oonsiBt  of  a  leasehold  interest,  the  trustee  shall 
not  ezecDte  a  disclaimer  of  the  same  without  the  leave  of 
the  eomrt  being  first  obtained  for  that  purpose  ;  and  upon 
»ny  application  to  the  court  for  such  leave,  notice  of  the 
dears  of  the  trustee  to  disclaim  such  interest  shall  be  given 
to  BDcfa  person  or  persons  as  the  court  shall  direct,  and  such 
order  shall  be  made  thereon  as  the  court  shall  think  fit. 

In  this  condition  of  the  law  it  is  obviously  important 
that  truatees  should  be  carefiil  to  ascertain  the  precise 
nature  of  the  property  with  which  they  have  to  deal; 
because,  whereas  it  may  be  dangerous  on  the  one  hand  to 
take  the  reeponsibility  of  disoluming  without  application 
to  the  court,  on  the  other  hand  expense  may  be  needlessly 
nat  npon  the  estate  by  unnecessary  motions.  An  illustra- 
tion of  what  is  considered  within  the  meaning  of  the  word 
leaee  'n  afforded  by  the  recent  case  of  Re  Soberti  (80  L.  T. 
Bep.  N.  8.  282),  where  an  agreement  for  a  lease  was  heW 
by  a  registrar  to  require  an  application  to  the  court,  and 
finom  the  cases  there  cited  it  would  seem  that  a  mere 
agreement  to  procure  a  lease  could  not  be  safely  disclaimed 
witiioat  application  to  the  court,  or  at  any  rate  woold  justify 
a  motion  for  the  purpose  of  obtaining  leave. 

All  CBMs  which  throw  any  light  upon  this  question  are 
intenrting;  and  we  may  therefore  refer  to  Re  Connor  which 
caae  before  the  Irish  Court  of  Bankruptcy  in  April,  and  is 
reported  in  the  Ieibh  Law  Timsb  of  last  week.  The  English 
and  Iriab  Acts  ore  not  precisely  identical,  and  the  last 
Irish  Amendment  Act  refers  to  the  previous  Bankrupicy 
Act,  different  provisions  being  contained  in  those  respective 
Acts  with  reference  to  disclaimer.  We  have  not  space  to 
refer  to  the  piticnlar  sections,  but  it  was  held  that  the 
aasignees  having  served  a  notice  when  called  upon  to  elect 
Mrier  tin  provisions  of  the  27lBt  section  of  20  ft  21  Vict. 
e.  do,  declining  to  accept  the  lease,  no  snch  vesting  of  the 
jntersst  of  the  bankmpt  imder  the  lease  mentioned  in  the 
notice  took  place  so  as  to  render  any  disclaimer  on  their 
fit  necessary  under  the  98th  section  of  the  36  &  36  Vict. 
e.SS.  Hie  learned  Judge,  Miller,  J.,  made  some  observa- 
tions refusing  the  motion  by  the  assignees  for  liberty  to 
disclaim  which  are  generally  applicable  to  this  matter  both 
in  England  and  Ireland.  He  said  :  "If  the  lessor  hag  any 
daim  in  respect  of  past  rent  under  any  special  circumstances, 
he  must  originate  an  application  for  the  purpose ;  and  I  may 
add, in  reference  to  such  applications  generally,  that  my  desire 
to  assist  lessors  to  the  utmost  in  the  assertion  of  their  just 
rights,  jmt  if  lessors  will  nut  co  -operate  with  assignees  when 
desiroas  of  relieving  themselves  of  future  liability,  so  as  to 
enable  them  to  close  their  accounts,  I  should  feel  quite 
justiBed  ID  sanctioning  assignees  taking  snch  immediate 
steps  aa  woold  necessarily  terminate  the  liability  as  far  as 
they  w«jre  concerned.  I  -will  only  further  add  that,  when 
this  Bankruptcy  (Ireland)  Amendment  Act.  as  yet  so  recent 
in  date,  is  better  known,  I  will  bold  assignees,  who  are 
obBged  to  resort  to  the  remedies  provided  by  the  98th 
netion  of  the  S6th  ft  36th  Vict.,  more  strictly  to  the  period 
ef  tine  Itnrited  by  that  section  than  I  am  disposed  to  do  at 
preaent"— TKe  Lax  Tima. 


THB    EIGHT    OF    EXECUTION-CREDITORS   TO 
PROCEEDS  OP  GOODS  SOLD. 

By  reason  of  some  excellent  and  rapid  reporting  we  are 
able  to  lay  before  our  readers  the  decision  of  the  full  Court 
of  Appeal  in  Chancery  in  the  caae  of  £x  parte  Villarti  re 
Rogers,  which  was  decided  so  recently  as  Friday  (May  8). 
The  facts  of  the  case,  as  shortly  put  by  the  Lord  Chancellor 
in  his  written  judgment,  were  these  :  The  bankrupt  was  a 
trader.  The  appellant,  on  the  30th  June  1873,  recovered 
judgment  agninst  him  for  a  debt  exceeding  £600,  and  on 
the  same  day  a  fi.  fa.  issued,  and  the  sheriff  seized  onder 
the  judgment.  The  goods  seized  were  assigned  to  the 
appellant,  the  execution  creditor,  who  paid  the  sheriff  the 
purchase-money,  and  the  sheriff,  after  deducting  rent  and 
poundage,  paid  back  to  the  appellant  the  sum  for  which  the 
levy  was  made.  All  this  took  place  more  than  fimrteen 
days  before  the  petition  in  bankruptcy  was  presented  on  the 
Ist  Aug.  1873.  Under  such  ciroumatanoes,  the  bona  fide* 
of  the  assignment  to  the  execution  creditor  not  being  im- 
peached, the  simple  question  was  whether  the  execution 
creditor  was  entitled  to  retain  the  amount  paid  to  him  by 
the  sheriff  and  the  goods  seized. 

To  understand  the  jndgment  of  the  Conrt  of  Appeal  it 
will  be  necessary  to  look  at  the  judgment  of  Lord  Justice 
Mellish,  which  is  reported  30  L.  T.  Rep.  N.  8.  104.  His 
Lordship  proceeded  apparently  entirely  upon  the  ground  of 
the  omission  of  anything  in  the  Act  amrmatively  giving  the 
creditor  a  right  to  keep  the  money.  He  sai.l  at  the  close  of 
his  judgment,  "If  the  Legisliiture  intended  that  the  execu- 
tion creditor  should  be  entitled  to  keep  the  money  after  the 
expiration  of  the  fourteen  days,  they  ought  to  have  said  that 
what  they  have  previously  made  an  act  of  bankruptcy 
should  thereupon  cease  to  be  one.  But  it  remains  an  act  of 
bankruptcy,  and,  as  such,  it  invalidates  all  subsequent 
dealings  with  the  debtor's  property  if  a  bankruptcy  petition 
is  presented  against  him  within  twelve  months ;  an  1  it 
would  seem  rather  abaord  to  say  that  the  particular  act 
itself  should  not  also  be  invalid,  save  ns  far  as  it  is  expressly 
rendered  valid  by  the  subsequent  provisions  of  the  Act." 
This  raises  the  point  very  distinctly,  and  the  Lord  Chancel- 
lor, and  Lord  Justice  James  were  perftctly  clear  upon  it. 
The  fact  that  Lord  Justioe  Mellish  found  gruondK  upon 
which  he  could  call  upon  a  creditor  whose  iona  fidei  were 
not  impeached  to  hand  back  the  proceeds  of  a  sale  con- 
ducted with  perfect  r^ularity  is  sufficient  to  show  that 
there  is  a  defect  in  the  legislation,  and  this  is  the  root  of  the 
whole  difficulty.  The  matter  being  re*  integra,  we  might, 
of  course,  discuss  it  in  all  its  bearings,  and  weigh  the  merits 
of  the  different  judgments.  But  the  most  useful  course 
which  we  can  take  is  to  refer  to  the  judgments  of  the  full 
Court,  which  have  been  received  with  satisfaction  by  Lord 
Justice  Mellish  himself.  The  primary  difficulty  is  that  by 
the  Bankruptcy  Act  suffering  the  seizure  and  sale  of  his 
goods  by  a  trader  debtor  on  a  judgment  for  more  than  £50 
is  an  act  of  bankruptcy.  Do  tiie  sections  of  the  Act  having 
this  effect  avoid  be  make  inoperative  the  seizure  and  sale 
itself!  Lord  Cairns  «ii,jt  emphatically  no.  His  Lordship 
referred  to  the  two  acts  which  may  avoid  an  assignment 
of  property,  and  which  are  themselves  aots  of  bankruptcy — 
an  assignment  for  the  benefit  of  creditors  and  a  fraudulent 
preference,  and  he  says,  "  It  is  to  be  observed,  that  ns  to 
one  of  these  acts,  namely,  a  conveyance  or  assignment  by 
way  of  fraudulent  preference,  special  provisions  have  always 
been  made  in  bankruptcy  legislation,  making  such  a  convey- 
ance or  assignment  void  by  express  enactment,  and  reducing 
it  accordingly ;  and,  as  to  the  other,  namely,  a  conveyance 
in  trust  for  all  creditors,  it  has  been  held,  from  the  earliest 
times  of  bankruptcy  law,  that  as  the  effect  of  such  a  convey- 
ance must  be  to  deii^  or  defeat  creditors,  the  law  will 
psesume  an  intention  to  delay  or  defeat  creditors,  and  the 
conveyance  would  therefore  be  invalid  as  against,  and  per- 
haps even  without  reference  to,  the  poUoy  of  the  baukruptoy 
laws ;  while,  as  regards  both  these  acta,  it  is  to  be  observed 
that  they  aro  the  voluntary  acta  of  the  bankrupt,  and  on 
the  same  principle  that  they  were  originally  styled  '  acts  " 
of  bankruptcy,  may  be  fairly  avoided  and  reduced  so  as  to 
bring  back  into  the  general  estate  the  property  affected  bj 
them." 

Then,  contrasting  an  execution,  he  says,  "  An  execution, 
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on  the  other  baad,  levied  agaiobt  the  goods  of  &  tiader  by 
hii  crediton,  is  the  act,  not  of  the  trader,  but  of  the 
creditor;  and  the  creditor,  on  his  part.  Is  doing  nothing 
which  is  censurable,  either  morally  or  legally.  He  is  simply 
using  the  process  of  law  which  he  is  entitled  to  use,  and 
nothing  short  of  express  words  would,  in  my  opinion,  be 
adequate  to  cot  down  or  deprive  him  of  the  effect  of  an 
execution  which,  ex  eoneatia,  he  was  entitled,  as  of  right,  to 
pot  in  force." 

Beyond  this  Lord  Cairns  distinguishes  an  execution  from 
a  fraudulent  assignment  in  a  way  which  is  most  convincing 
as  to  the  absolute  right  of  the  execution  creditor  to  the  pro- 
ceeds of  sale  after  a  lapse  of  fourteen  days.  The  fraudulent 
assignment  is  aheolotely  void ;  it  is  an  act  of  bankruptcy, 
and  is  set  aside.  In  the  case  of  an  execution,  on  the  other 
hand,  the  creditors  can,  by  reasonable  diligence,  arrest  the 
proceeds  and  secure  them  for  the  estate.  Lord  Cairos  thinks 
the  convenience  of  such  an  arrangement  is  obvious,  and  he 
Ternaries :  "  If  it  had  been  intended  by  the  Legislature  in 
making  seiznre  and  sale  of  the  goods  of  a  trader  an  act  of 
bankruptcy,  to  make  the  seizure  and  sale  always,  and  ipao 
facto,  invaUd  as  against  a  bankruptcy  supervening,  it  would, 
in  my  opinion,  have  been  ninch  better  and  mnoh  more 
natural,  and  it  would  certainly  liave  been  much  more 
simple,  to  have  enacted  at  once  that  there  should  be  no 
process  by  seizure  and  sale  against  the  goods  of  a  trader  in 
any  case  whatever."     In  this  we  quite  concnr. 

We  will  simply  append  Lord  Justice  Melliah's  explana- 
tory judgment,  which  was  as  follows : — He  said  that  he  was 
glaid  that  his  judgment  in  tliis  case  should  have  been 
corrected.  Sitting  alone  he  could  not  consistently  with  what 
was  said  by  Baron  Martin  in  SlaUr  v.  Finder  (24  L.  T.  R6p. 
N.8,  631 ;  L.  Bep.  6  Ex.  228)  hold  that  seiznre  and  sale, 
which  were  made  an  act  of  bankruptcy  by  the  6th  sub- 
section of  the  6th  section,  were  not  rendered  absolntely  void 
by  a  subsequent  adjudication  of  bankruptcy  by  means  of  the 
operation  of  the  doctrine  of  relation  back.  If  that  founda- 
tion foiled,  then  his  Lordship's  original  judgment  fell  to  the 
ground.  He  was  glad  that  a  fuller  examination  of  the  pro- 
visions of  the  Act  justified  the  conclusion  that  the  seizure 
and  sale  were  not  rendered  absolutely  void  by  the  provision 
which  made  them  au  act  of  bankruptcy. — 2714!  Law  Times. 


THE  LA.W  CLERKS'  ASSOCIATION. 

The  montlily  general  meeting  was  held  last  evening,  at 
207,  Great  Brunswick-street.  Among  those  present  were  : — 
Mr.  Dowling,  vice-president ;  Mesan.  Jervise,  M'Dermott, 
Farrelly,  Burke,  Crowley,  Byrne,  Devereux,  and  Flanagan. 
The  Library  committee  banded  in  the  following  subscrip- 
tions : — Mr.  Bariin  Firzgerald,  £3 ;  Mr.  Baron  Dowse^ 
£2  2s.,  and  58  volumes  of  books  ;  A.  Houston,  LlkD., 
£1  Is. ;  James  Wilson,  Esq.,  £1  Is.,  and  4  volumes ; 
Morgan  Eavaiiagb,  Esq.,  £1  Is. ;  H.  P.  Jellett,  Q.C.  £1  Is. ; 
B.  jDonnell,  Esq.,  £1  Is. ;  Mark  O'Hhaughnessy,  Esq., 
£1  Is.;  J.  G.  Gibbon,  Esq.,  £1  Is. ;  Mr.  Roes,  a  member  of 
the  association,  eight  volumes.  He  secretary  gave  notice 
of  motion  for  the  half-yearly  meeting  in  July,  to  change 
the  rules  regulating  the  annual  election  of  the  executive 
committee,  so  as  to  allow  of  the  use  of  voting  papers, 
and  to  increase  the  voting  power  of  the  members.  Mr. 
Power  also  gave  notice  of  a  motion  to  consider  the  effecti 
which  after-boor  work  has  upon  health,  the  morale,  and  rate 
of  salary  now  payable  to  the  law  clerk,  and  after  an  address 
from  the  chairman  on  the  progress  of  the  absociation,  the 
meeting  adjourned. 


NOTES  OF  ENGLISH  DECISIONS. 
[From  the  Law  Times.] 

MABRIAQI     SiTTUEHINT  —  RZVXBBIONABT     InTBBBST — 
FOUOT  OF   ABSUBANCE — MOBTOAQI  OF  POLICY — PaTMBNT 

or  PsBMiUMa  BT  MoBTOAaxs— Libit — Intbbbst. — By  a 
marriage  settlement  a  policy  of  assurance  on  the  life  of  C. 
was  assigned  to  tmstees  for  the  benefit  of  the  wife,  for  her 
■eparate  use,  for  life,  and  after  her  death  as  she  should 
appoint.  The  husband  covenanted  that  he  would  pay  the 
premiums,  and  in  default  the  trustees  were  authorised  to 


apply  the  income  for  that  purpose.  Subsequently  the  wife 
appointed  the  rerendon  in  the  policy  by  way  of  mortgage 
to  secure  sums  of  money  advanced  to  her,  with  interest  at 
five  per  cent  The  husband  and  the  trustees  refused  to  pay 
the  premiums,  and  they  were  paid  by  the  mortgagees.  On 
the  death  of  C.  the  mortgageex  claimed  to  be  repaid  oat  of 
the  policy  moneys  the  sums  they  had  advanced  for  keefnng 
the  policy  on  font,  with  interest  at  five  per  cent.  Held 
that  they  were  entitled  to  immediate  payment  of  the 
premiums  paid  by  them,  with  interest  at  four  per  cent.,  sod 
to  a  chsrge  for  the  remaining  one  per  oent.  upon  the 
reversion  of  the  policy  moneys  :  (OiU  v.  Doming,  30  L.  T. 
Rep.  N.S157.    V.C.  H.) 


COSBESPOITDEirCE. 


TO  THB  KDITOB  OF  THI  IBIBH  UIW  lUOa 

Sib,— In  your  leader  of  last  week  yon  dealt  with  a  veiy 
important  subject.  It  is  gratifying  to  know  that  yon,  at 
least,  desire  to  advance  the  interests  of  legal  edncatien  in 
Ireland.  Unfortunately  the  Council  of  the  Inooiporated 
Law  Society  do  not  appear  over-anxious  on  the  matter. 
They  appear  to  have  determined  to  "  rest  and  be  thankful." 
Let  gentlemen  henceforth  confine  thamaelves  to  the  instmo- 
tion  communicated  in  the  Solicitors'  Hall,  where  two 
members  of  the  Council  attend  to  preserve  order  snd  to 
insure  the  learned  Prufessor  a  bearing.  University  Uw 
lectures  may  be  attended,  but  no  privileges  shall  be  accorded 
in  future  to  the  great  bulk  of  the  students  who  may  attend 
snch  lectures. 

It  is  to  be  assumed  that  the  Law  Society  were  fully  con- 
versant with  the  terms  of  the  9th  section  of  the  Attorneys 
and  Solicitors  Act  (Ireland),  1866  ;  that  they  knew  tha 
intention  of  the  Act ;  and  that  they  were  well  satisfied  with 
the  uniform  practice  of  admitting  to  the  profeexion  gentle- 
men who  had  during  their  apprenticeship  attended  a  two 
years'  course  of  University  law  lectures,  in  addition  to  the 
two  years  compulsory  atteudnnce  on  the  Law  Society's  own 
Professor. 

Why,  therefore,  should  not  an  amendment  of  the  Act  he 
sought,  in  order  to  conserve  and  continue  a  practice  that 
has  .worked  so  well,  and  has  conferred  advantages  on  n 
many  %  The  judicial  oonstruction  put  upon  the  section 
referred  to  should,  in  my  opinion,  have  been  at  once  fol- 
lowed' by  an  application  to  Parliament  by  the  Law  Society 
Since  they  have  declined  to  do  so  the  friends  of  legal 
education  should  at  once  take  independent  action.  No 
opposition  can  reasonably  be  expected.  The  leading  Irish 
legal  M.P.'s  have  promised  their  support.  The  Law  Society 
could  not  oonsistentiy  oppose  a  measure  proposing  simply 
to  oontinue  the  practice  they  themaelvea  have  hitherto 
adopted. 

It  requires  no  ai]fument  to  prove  that  it  is  only  during 
apprenticeship  that  the  majority  of  students  can  oonve- 
nienUy  aiid  with  profit  attend  law  lectures. 

Your  obedient  Servant^ 

X. 

[We  are  glad  to  have  received  this  letter,  and  shall  be 
bi^^y  to  publish  the  writer's  further  views  on  the  important 
subject  of  which  it  treats.  But  our  correspondent  seems  to 
refer  to  the  construction  of  the  Act  in  a  late  case,  as  if  the 
words  admitted  of  some  other  decision  than  that  then  given. 
This  we  think  a  mistake,  and  the  analogous  section  in  the 
English  Act  bears  out  the  judicial  construction,  and  shows, 
fnrtiier,  that  tiie  language  inserted  in  the  Iriidi  Act  was 
intentionally,  and  not  acddentally,  used. — Ed.  /.  L.  T.\ 


LAW  STUSEXTS'  JOTTBNAL. 


We  regret  that  pressure  on  our  space  obliges  us  to  hold 
over  until  next  week  the  Examination  Papers  set  at  the 
late  Preliminary  and  Final  Examinations  of  the  Incorpo- 
rated Law  Society  for  Trinity  Term. 
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COITET  PAPERS. 


LANDED  ESTATES'  COURT. 
PETITIONS  FILED  from  Sth  to  Wth  April,  1874. 


DATS 

TITLB  or  MATTER 

OBJBOr  OP 
PBWTIOK 

COOKTI 

PKOFrr   REBT 

80UG1T0R 

£    8.    d. 

April  8 

The  Eul  of  Ranhri^,  owner  and  peti- 
tioner 

For  exchange 

Tyrone 

— 

Lomfield,  Daridton,  and 
P.  J.  IrtyiM 

n       »i 

Robert  James  Fteher,  oiwer  and  petitioner 

For  partition 

and  sale 
Sale 

Dublin 

»7  10    0 

n       >f 

WUliam  Ballantine,  owner; 

Londonderry 

Not  stated 

French  4  Arglet 

Jama  HagdtH,  petiliomtr 

n     1* 

John  Uant,  owner  and  petitioner 

Sale 

Limerick 

174    0    0 

V.  B.  DiUon  i  Co. 

n       t> 

Tnsteea  Jodith  Mary  O'Donel,  owners  and 
petitioneis 

For  appoint- 
ment of  new 
tmstees 

~~' 

JohnS.Colfir 

..  11 

Jnlia  Garvey,  owner; 

Sale 

Mayo 

49  16  11 

W.H  Peyton 

„    18 

Jok»Jaetim,  petitioner 

Rer.  Geoi^e  BiKg,  Rer.  William  Grady, 
and  John  Keegan,  tmstees  for  sale  nnder 
will  of  Jofan  Gnidy,  owners  and  peti- 
tionen 

Ssle 

Roscommon 

46    S  10 

L.  e.  o'lfeia 

»   16 

John  Reilly,  Charles  H.  James,  Lndna  H. 
Deering,  or  some  or  one  of  them,  owners ; 

Sale 

Wexfoid 

82  12    0 

L.  W.  Corcoran 

„   16 

John  Dolan  owner; 
SdmtrdDobm^pttitioHer 

SaU 

Louth 

207  17  10 

JoeyA  Dickie 

*t         Vt 

John  R.  Ormsby  owner ; 

M.  £.  Colchugi,jMUitloner 

Lake  Loftns  B.  Fox,  owner  and  petitioner 

SaU 

Sligo 

46    8    1 

B.  Kemaghan 

«         ft 

Sale 

Meath 

488    2    6 

J.  E.  Tarleton 

tt      w 

AUM  H.  CaaUeld,  owner  and  petitioner 

Sale 

Fermanagh 
and  Tyrone 

620  18    9 

Longfield,DamdKm,4 

•    17 

Jnlia  Delany,  senior,  owner; 

Sale 

Queen's  Co. 

140    7    0 

Pebree  Ketty 

n     n 

Peine  Keilv,  petitioner 

Robert  P^enham  and  Elizabeth  Paken- 

ham,  otherwite  Hayes,  owners ; 
Lavra  M.  Jonei,  petitioiter 

Sain 

Dublin 

Not  stated 

A.Stmueli 

„  w 

George  Richard  Cash,  owner  and  petitioner 

Sale 

Dublin 

1,668    8  10 

H.  4  W.  Sunl^. 

»     n 

Thomas  Lyons  Fannt  and  the  assignees  in 
inaolTenCT  of  said  Thomas  L.  Faunt  and 
Susanna  Forter,  wifis  of  H.  A.  Porter, 

Sale 

Corit 

292    2    8 

M.  Oreen  4  Co. 

owners; 

SaraJk  Amie  Fount,  petiAmer 

»  a 

Uaigaret  Qunn,  owner; 

Sale 

Dublin 

76    0    0 

LotntDuteh 

11  tf 

Samiel  L.  Dutch,  petitioner 
Francis  Keegan,  owner ; 

Sale 

Dublin 

80    0    0 

Meade  ^CMie 

n     n 

Mark  Perrin,  petitioner 
John  Davis  and  Murdoch  Giaan,  or  Mther 
of  them,  owneis; 

Sale 

Cork 

48    6    6 

A.M'Maion 

n      ■> 

Mathew  Whit^  owner; 
Joitph  CattoH,  petitioner 

Sale 

Meath 

600    0    0 
annual  valne 

0.  CLeU 

n    » 

Louis  John   Nngent,    otherwise   Nathan, 

owner; 
William  F.Biekarde,  petitioner 

Sale 

Louth 

962  12  10 

J.  4  W.  Twmes 

..  u 

Samuel  Holmes,  owner; 

Sale 

Tippeiary 

260    0    0 
annual  value 

William  Fmdlater  ^  Co. 

„  27 

Jasq)b  Barrett,  owner; 

TiomoM  Blatbeett  and  another,  peti^onert 

Sale 

Clare 

88    0    0 

Michael  Macnamara 

n     B 

George  FItzmaurice  and  Eliza,  his  wiA, 
owners; 

Sale 

Waterford 

810  16    6 

B.  F.  Leadman 

»     »i 

Alexander  Parker  and  another,  petiHonen 
Michael  Murphg,  petitioner 

Sale 

Cork 

487    4  10 

MacOanhji  ^  Hanrahan 

.,   » 

WiUUm    H.  Revell,  Robert  U   Hlggins, 
Georglna    Biggins,    otherwise    Revell, 

Sale 

Wicklow 

88  14    9 

J.  T.  Fox 

ft       u 

owners  and  petitioners 
Elizabeth    RereU,    William    H.    ReveU, 
Fraderick  Rerell,  Edward  Revell,  Henrr 
Revdl,  John  Revell,  and  Thomas  Revell, 

Sale 

Wicklow    . 

70    0    0 

J.  T,  Fox 

« • 

owneis  and  petitioners 
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LANDED  EbTATKS'  COUra. 

Sittings  for  next  Week  lo  far  aa  same  are  appointed. 

Before  the  Hon.  Judge  Flanaoah. 

MONDAY. 

Ik  Cbambeb. — Truetee  "Valliley,  confirm  sale.— Anno 
"Wilme,  allocation. — S.  Hulchini*,  do. — P.  Lawless,  fur 
liberty  to  proceed.— 6.  G.  Stokes,  payment.— H.  Sterenson, 
proposals. 

In  Coobt.  —  Hadeton,  judgment.  —  Donglas,  do. — Ker 
do. — Nixon,  do. — AssigneeB  Porter,  do.— Trustee  Kirkaldy 
examine  witness.—J.  0*K(;efe,  from  4th. 

Before  Examines  (Mr.  Dobbs). 

Rev.  G.  Bull,  proofs.— E.  J.  Fitzsimons,  rental. 

Before  Ezamineb  (Mr.  M'Donnell). 

N.  Hone,  Tondi. — A.  M.  Fawoett,  ditto. 


TUMSDA  Y. 

Iir  ChambBB, — Motions  of  course. 

In  Codkt. — H.  White,  final  schedole. — ^Trustee  Tate, 
do. — Tnistee  Hynes,  do. — Church  Commissioners,  from 
2ud, — Devisees  DoDDellan. 


WBDNBSDA  Y. 

Before  Examinee  (Mr.  M'Donnell). 
0.  Langdale,  vouch. — William  Quin,  reatal. — J 
for  deeds. 


B.  Daly, 


THURSDA  Y. 

In  Chahbeh. — W.    Elliott,  ^nfirm  sale. 
Glorney,  examine  witness.' 


Assignees 
L.  Eastwood,  from  4th. 


FRIDA  Y. 

BALES  AT  12  o'clock. 

Rev.  B.  Bichabdb. — 1  lot. 
R.  H.  Bbbbbfobd.— 1  lot. 
M.  M'Makos.— 1  lot. 
J.  BOTOE. — 1  lot 

Trustees  W,  W.  Campbell. — 2  lots. 
J.  H.  Ryan.— 2  lots. 
Tbustebb  Wallace. — 2  lots. 
Tbdbtees  iiriBLixa. — 11  lots. 

Before  Examinee  (Mr.  M'Donnell). 
W,  Koble,  rental— Trustees  Kirkaldy,  do. 


SATURDAY. 

Before  ExahinBB  (Mr,  Dobbs). 
3.  H.  Ridley,  rental.— E.  M'Cann,  ditto. 


LANDED  ESTATES  COURT. 

8ALBB 

May  IS — Before  the  Hon.  JuDoa  Flanaoan. 

CiTiBB  Of  DOBLIN  AND  LiMBBiCK. — ^The  estate  of  John 
Sherlock,  trustee  for  the  sale  of  the  estate  of  Anna  Maria 
Elizabeth  O'Brien,  widow,  decessed,  owner  and  petitioner. 

Lot  1. — 4,  6,  6,  and  7,  Lower  Gardineretreet,  Dublin, 
held  under  a  fee-farm  grant,  subject  to  the  yearly  rent  of 
£83  19s.,  gross  yearly  rent,  £188  19s.  Sd,  Sold  to  Mr. 
Henry  C.  Harrison,  for  £320. 

Lot  2. — The  honses  and  premises  114,  Geoi^ge-street, 
n  the  parish  of  St.  Michael,  and  City  of  Limerick ;  held 
under  a  fee-farm  grant ;  annual  head  rent,  £54  9s.  Id. ; 
gross  yearly  rent,  £86,  Sold  in  trust  for  Mrs.  Keane,  for 
£300. 


Lot  3. — 118,  George- ^treet,  Limerick,  fe>--fanu  ;  gross 
yearly  rent,  £64  2s.  4d.  Sold  io  trust  for  Mrs.  Keane,  for 
£730. 

Lot  4, — 116,  George-street,  Limerick,  fee-farm  ;  profit 
rent,  £38  148.  4d.     Sold  to  Mr.  Joseph  Bradley,  for  £S8S. 

Lot  5. — 116,  George-street,  Limeriok,  fee-brm ;  gnas 
yearly  rent,  £85.    Sold  to  Mr.  Bradley,  for  £900. 

Lot  6.-6,  7,  and  8,  Charlotte-quay,  Limerick,  lease  for 
960  years ;  net  annnal  rent,  £25  7s.  7d.  Sold  in  trust  for 
Mr.  Stephen  Hastings,  for  £136.  SoUdtor,  7.  B.  Daian, 
and  Co. 

May  22. 

COUNTT  OT  CoBE. — Tlie  estate  of  Charles  T.  Campion, 
owner ;  George  J.  Barry,  petitioner. 

Lot  1. — Fart  of  the  lands  of  Dromdeer,  containing  68a. 
8r.  29p.,  held  under  fee-farm  grant ;  profit  rent,  £49  9b.  5d. 
Sold  in  trust  fur  George  Stawell  for  £750. 

Lot  2. — Part  of  same  lands,  contuning  139a.  Ir,  17p.; 
profit  rent,  £98.  Sale  adjourned.  Solicitor,  JeremaK 
Sodnett. 

CocNTT  or  Carlow. — ^T%e  estate  of  Henry  Tudor  Fsr- 
nell,  owner  and  petitioner. 

Lots  1  and  2.  —Sale  adjourned. 

Lot  3. — Fee-farm  rent  of  £62  18s.  2d.,  issuing  out  of  ths 
townlands  of  Forchavodda  and  Kilmacatt.  Sold  to 
Mr.  Michael  Fenton,  for  £1,426. 

Iiots  4,  6,  7,  8,  and  9. — Sale  adjourned. 

Lot  6. — Sold  by  private  oontraet. 

Lot  10. — Fee-fium  rent  of  £1  lis.  lid.,  issoing  out  of 
the  lands  of  Hacketstown,  Lower.  Sold  to  Mr.  vanston, 
for  £40. 

Lot  11. — Sold  by  private  sale. 

Lot  12,— Fee-farm  rent  of  £2  8s.  2d.,  out  of  part  of 
Hacketstown  Lower.    Sold  to  Mr.  Vanston  for  £60. 

Lots  13  and  14. — Sale  adjourned. 

Lot  15. — Part  of  the  lands  of  Borough,  oontaining  10s. 
2r.,  held  in  fee-simple  ;  producing  £21  yeariy.  Sold  to  Mr. 
Edward  Kealy,  for  £350. 

Lots  16  and  17.— Adjourned. 

Lot  18.— -Fee-farm  rent  of  £10  Is.  8d.,  issuing  ottt  of  part 
of  the  lands  of  Hacketstown  Upper.  Sold  to  Mr.  VaoBton 
for  £240. 

Lot  19. — Part  of  the  townlaod  of  Woodside,  containing 
80a.  2r.  2lp.,  held  in  tea  ;  producii^  £6  lis.  7d.  yesriy. 
Sold  to  Mr.  Robert  P.  Jones,  for  £125. 

Lots  20,  21,  23,  and  24.— fiale  adjourned. 

Lot  22.— Sold  by  private  contract. 

Lot  25.  — Townland  of  Ballyedmond,  Bathnagrew  Upper, 
and  part  of  B^thua^rew  Lower,  containing  94Sa.  Ir.  13p., 
held  in  fee-simple ;  producing  £42  16s.  2d.  Sold  to  Mr. 
Vanston  for  £1,170. 

Lots  26  and  28. — Sold  by  private  contract. 

Lot  31.— Fee-fium  rent  of  £27  16b.  Sd.,  issuing  out  of 
161a.  Ir.  2p.  of  the  lands  of  Eagle-bill.  Sold  in  trust  for 
Miss  A.  Newton  for  £630.  ' 

Lot  82. — Fee-&rm  rent  of  £66  Is.  7d.,  issuing  out  of  the 
lands  of  GWonsskeagh  Upper  and  Lower.  Soid  in  tmst  for 
the  Hon.  Mr.  Stopford  for  £1,600. 

Ijots  84,  86,  36,  37,  and  89.— Sale  adjonned. 

Lot  40. — Fee-farm  rent  issuing  out  of  the  lands  of  Clon- 
more,  and  part  of  Davis-hill,  and  Oldtown,  containing  838i. 
Ir.  82p. ;  prodncing  £74  7s.  9d.  yearly.  Sold  to  Hon.  Mr. 
Stopford  for  £1,820. 

Lot  42.  — The  townland  of  BlackhiH.  containing 
204a.  2r.  lip.,  held  in  fee-simple ;  produciog  £117  16s.  7d. 
yearly.  Sold  to  Messrs.  Caldbeck,  Rooke,  and  Guinness 
for  £8,600. 

Lots  48  and  44. — Sale  adjourned. 

Lot  46.— Fee-farm  rent  of  £49  Is.  Id.,  issuing  oat  of 
townland  of  BaUyshane,  containing  603a. ;  held  in  fee' 
Sold  to  Mrs.  Guise,  fur  £1,160. 

Lot  46. — Sale  adjourned. 

Lot  47. — Sold  by  contract. 
.  Lot  49.— Lands  of  Ballydufl;   containing  184a.  8r.  9p., 
held  in  fee-farm  ;  producing  £162  16s.  8d.     Sold  in  trust 
for  Thomas  H.  Guinness  for  £4,026. 

Lot  60.— Sold. 
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Lot  51. — Part  of  townland  of  Baheen,  containing  250a. 
2r.  87p. ;  produoing  £193  168.  2d.  yearly.  Sold  in  trust 
for  Menrs.  Caldbeck  and  Rooke  for  £4,875. 

Lots  52,  53,  54,  and  65. — ^Adjourned. 

Lot  56. — Sold  by  oontraoL    Solicitor,  A.  MaeDemott. 


OOXJIIT  OF  BA^IKRUPTCX. 


8RIIIT6B  FOB  NEXT  WKK&,  w  fkr  as  appointed. 

MONDA  Y. 
Before  the  Cbisf  KioisrsAB,  at  12  o'clock. 


bankkhfts 


MATCBS  OF  SimNO    I 


8OLI0ITOB 


MaiT  Darey 
S.M.J.RiehardM» 
Jeiemiah  O'Grady 


Vonch  aoconnt  \Goff 

Prove  debt*  and  Tooch  MoUoy  ^  Watton 
do  iSeallait 


TUESDA  Y. 
Before  the  Codbt,  at  11  o'clock. 


A.  W.  Labertouche 

tst  public  dtting 

Perry  4  Co. 

Same  matter 

1st  composition  ^tting 

Ca$eu4Ctm 

Win.  Walker  and 

do 

Perry  4  Co. 

John  Trevor 

Same  matter 

1st  public  sitting 

Perm  4  Co. 

James  Brennan 

do 

Humfreg 

William  Dunne 

do 

Thompton 

Jnuea  Qairey 

do 

Themmm 

Thotaas  CoppinKer 

do 

BamUlott  4  Craig 

Stephen  Rickard 

Final  examination 

Fmdiater  4  Co. 

K.  H.  Collister 

do 

Matiewt 

William  O'Hara 

do 

Donnellu 

ratberine  Holland 

do 

Gerrard 

Wm  Coonaghton 

Examine  witnesses 

Larlan^  Co. 

Patrick  Honaghan 

do 

Perry  <f  Co. 

l>aniel  Onllen,  Jun. 

do 

Larkin  S  Co. 

Mies  Roland 

Charge 

ffFarrtU 

Hsxwdl  &  Crom- 

melln 
GMTgeBlnnt 

Motion 

Btcmduar^ 

do 

L»aekma» 

The  following  at  12  o'dook. 


Befinv  the  Chut  Rioistb&b,  at  12  o'clock. 


James  Nolan 
Peter  Woods 
Ifmiy  Leahy 
JoeejdiM'Kee 
Patiiek  Byrne 


Reference 

Prove  debts  and  vonch 

Costs 

do 

do 


Butter 

FMrkin  4  Co. 
Mottny  4  WaUon 
Leaclanan 
Leaehmaa 


WBDNBSDAY. 
Before  the  CmBt  BaonTBAB,  at  12  o'clock. 


Walter  O'DonoeU 
PbOip  L.  Lyster 


Prove  debts  and  vouch 
do 


Oldhom  4  Eaton 
Perry  4  Co. 


THURSDAY. 
Before  the  Coubt,  at  11  o'dock. 


G.  H.  Kondi     ') 

and  V 

K.  H.  Koagh     ) 


Charge  A  discharge 


Carr  4  Co.  for 

chares 
Perry  4  Co.,  for 

dincharge 


Before  the  Gbibt  Rkubtbab,  at  12  o'cluok. 


Biittaio  &  OTooIe  Prove  debts  and  vonch  ifoBoy  4  WatKM 
PMriek  Mcill  Vonch  account  Benner 

itaata  Smith  do  '.Btitner 


PRIDA  Y. 
Before  the  ConBT,  at  11  o'clock. 


Thomas  J.  Curtis 

lat  composition  sitting 

Sletcart 

John  l>avey 
Joseph  H'Kee 

Ist  public  sitting 

BamOtim  4  Craig 

2iid  composition  sitting 

Beimer 

Same  matter 

Final  examination 

Leachnum 

Thomas  Singleton 

do 

HaraHUm  4  Craig 

Francis  Keegan 

do 

Boughey 

Ludlow  Berkeley 

do 

Seallan 

Mary  Dolan 

.    do 

Hardman  4  Son 

M.J.  Hetherington 

do 

Seallan 

M.  Rraii,  Kilkeimy 

do 

Kavanagh 

Same  matter 

Examine  witnesses 

Kavautwh 
Perry  4  Co. 

M.  Ryan,  Dublin 

Final  examination 

Samuel  Uoyle 

do 

Meldou  4  Som 

Same  matter 

Motion 

Mtldon  4  Soru 

John  Byrne 

Final  examination 

Seallan 

John  U'KaddIn 

do 

Larkin  4  Co. 

Andrew  Doyle 

Motion 

BamUtm  4  Craig 

Patrick  Pender 

do 

Hiruon  4  Beta* 

WUIiam  J.  Coyls 

Final  examination 

LeadmuM 

Johnston,  Broom, 

Audit  and  dividend 

Larlan  4  Co. 

and  Co. 

Laurence  Joyce 

do 

Larkia  4  '^0- 

Before  the  CHntr  Rboibtbab,  at  12  o'clock. 


Bridget  Walsh 
William  Darragh 


Prove  debts 
Costs 


\Lavler 


ADJUDIOATIONB  IN  BANKRUPTCZ. 
Buckley,  Timothy,  Shandon-street,  Cork,  butter  merchant  and 

grocer.     Sittings,  Tuetday,  June  28,  and  Friday,  July  10. 

Scdlbm,  solr. 
Barton,  Folliott,  Tullaghan,  Sligo,  dealer  in  mines  and  minerals. 

Sittings,  Friday,  Jme  26,  and  TueMday,  July  14.    LarkU 

arid  Co.,  solrs. 
Hood,  Samuel,  Mewtownstewart,  Tyrone,  publican  and  farmer. 

Sittings,  Tuetday,  June  23,  and  Friday,  July  10.    Perry 

and  Co..  solrs. 
Lancashire,  John,   Bailieboro',  Cavan,  grocer  and  hardware 

merchant      Sittings,   Tuetday,  June  23,  and  Friday, 

July  10.    Perry  and  Co. ,  soln. 
M'DoDneu,  Iver,  18,  An^esea-street,  in  the  city  of  Dublin, 

printer.    Sittings,  Friday,  June  26,  and  Tuttday,  July 

14.     ForeytAe,  solr. 
Rutledge,    David,   Manorhamilton,   county    Leitrim,   draper. 

Sittings,  Fridt^,  June  26,  and  Tuetat^,  July  14.    Larkut 

and  Co.,  soln. 
^ttery,  Timothy,  late  Ballynorig,  Kerry,  farmer.    Sittingi, 

Friday,  June  26,  and  Tuetday,  July  14.    Abna  4  BaekeU, 

solrs. 


Dbcisiox  ok  TBI  Law  or  GuonoN. — ^The  reeult  of  the 
recent  election  of  goardians  for  the  Baltinglass  Union  has 
led  to  a  correspondence  between  Mr.  DeMontmorenzy  and 
the  Local  Grovemment  Board,  upon  a  point  of  considerable 
importance  respecting  the  qualification  of  voters  under  the 
poor  laws.  It  appears  that  llr.  DeMontmorenzy  offered 
njnuelf  for  re-election,  but  was  defeated,  his  opponent  having 
a  majority  of  one.  The  votes  for  the  successful  candidate, 
however,  include  two  given  by  a  Mr.  John  Farrell,  to  which 
Mr.  DeMontmorenzy  objects  upon  the  grounds  that  the 
John  Farrell  who  appears  on  the  ratebook  as  the  rated 
occupier  of  the  qualifying  premises  was  the  father  of  the 
present  occupier,  who  dira  within  the  past  six  months,  and 
that  no  claim  to  be  rated  was  made  by  the  preeent  occupier 
since  the  property  was  asmgned  to  him.  He  merely  paid 
the  last  rate,  produced  the  assignment,  and  recorded  his 
votes.  This  appears  to  be  the  state  of  facts  as  disclosed  in 
the  correapondence,  and  apon  them  the  Local  Government 
Board  have  decided  in  favour  of  the  validity  of  the  votes. 
We  confess  we  are  rather  surprised  at  the  decision  arrived 
at,  which  in  our  opinion  is  not  based  on  sound  legal  grounds. 
The  mere  accident  of  the  late  and  present  occupiers  of  the 
rated  property  having  the  same  name  does  not,  we  should 
say,  render  it  the  less  incimibent  upon  the  latter  to  serve 
the  usual  claim  to  be  rated  before  exercising  the  rights 
which  such  rating  would  confer  upon  him.  The  Local 
Government  Board,  however,  appear  to  think  otherwise ; 
but  as  the  question  is  one  of  considerable  importance,  we 
ventore  to  hope  that  some  further  steps  will  be  taken  to  test 
the  validity  of  the  decision  arrived  at. — Carbm  SenHneL 
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DUBLIN  STOCK  AND  SHAKE  LIST. 


MAT    I 


JUNE 


DBSCKiraiON  OF  STOCK 

Kn 

Sat.  1  Mon..Ta«a. 

W«d.|rhur 

1  a» 

30l    1 

2 

S    1    4 

•P«M 

Oovemment. 

1 

—    3  p  c  Con»ol» 

9H 

— 

94 

9<l 

»2lf  ,94 

—  3  P  c  Reduced 

—  Ne»-  3  p  c  Stocli 

9'a 

91U 

9itU 

9>K 

9i|i 

91  HI 

INDIA  STOCK. 

—  5  p  c  July  '80)  Trtfble.  at 

—  4  P  c  Oct.  'SSf  Bk.  of  Iiel. 

Banks. 
100    Bank  of  Irelanit 



108 









lOli 

toii 

— 

■out 

I0I| 

lOlf 



vm 

108 

S?*"* 

107 

vM 

25    Hiiemian  Banking  Co.     .. 

— 

Vii 

w 

S7i 

S7* 

IS    Umlim  Joint  S(«<* 

50 

so 

to   iondon  ana  Wetlmintter  .. 

ir 

■nii 

71 

1%W 

S9'*' 
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Bank  Bate— Of  Ulaconnt-  H  nor  cent.,  4th  Jane.  1874. 
Of  Deposit— 3  |ier  cent.,  28th  May,  1874. 
Name  Daya— June  11th  and  9»tb,  1874. 
Account  Days— Jane  lath  and  30th,  1874.  * 

BIRTHS,  MABBIAGES,  AND  DEATHS. 

BIRTH. 
BOU6HET— Jniw  1,  at  88  HardwIcke-MrMt,  the  wife  ot  C.  Boogb^, 
Eaq.,  borrlatcr-at-lair,  of  a  aon. 


MABRIAOES. 

HANNAOAN  and  HODNETT— Jane  2,  at  the  B.C.  Chnreh  of  8t 
Flnn-Barr,  Corli,  by  the  Very  R«t.  Canon  Murphy,  P.l*.,  of  Youghal, 
Jame*  H.  Hannagan,  Em.,  Sntscon,  Army  Medical  BtaS,  aeoond  son 
U  Patrick  Hannagan,  E«i|.,  Toogfaal,  to  Mora,  eldest  danghter  of 
Jaremlab  Bodnett,  Esq.,  aoUdtor,  roogfaaL 

THORNTON  aiid  MOLYNEUX— Jnne  1,  at  the  HetropoUtan 
Choreb,  BlarlboFaugti.4treet,  Dublin,  by  the  Rev.  Father  Purcell, 
aistoted  bgr  the  Rev.  Father  Farrell,  John  Thornton  Esq.,  soUdtor, 
Loiighrea,  to  Henrietta,  wkknr  of  the  late  H.  M.  Molynenx,  Kaq., 
and  youngest  daughter  of  Joseph  Loogfanane,  Esq.,  deceased,  late 
Manager  National  Bank,  MolUngar. 

DEATHS. 

MOLLOY— Uu  26,  at  Us  residence,  3  Ardnagrsfaia,  TiToU-mad, 
Kingstown,  Brian  Arthur  Molloy,  Gsq.,  baiTister.at-law,  second  son 
of  the  late  Mi^or  Brian  Molloy,  formerly  of  MiUloent,  County 
Klldare,  In  the  «8rd  year  of  Us  age. 

VHITE81DB— May  97,  at  Nynee,  JaUln  Onde,  Frederick  Jamaa 
Stanger  WUteslde,  Cajptatn  in  the  11th  Regiment  of  Infantry,  and 
Deputy  Assistant  Adjotant-Oeneral  on  the  staff  of  the  2iid  Oeneral 
Division  of  the  Army  I'f  Onde.  The  event  was  communloated  by 
telegraphic  wire  from  IndiSk  This  promising  young  offloer  who,  it  is 
believed,  died  suddenly,  was  second  son  of  the  Ute  Rev.  Doctor 
WUteddc,  VIoar  ot  Scarboroogh,  and  nephew  of  the  Lord  Chief 
JnsticeL 


l)mDmG     "THE     IRISH    LAW    TIMES."- 

1 '  SuBscainaas  are  Informed  that  they  can  have  THE  IRISH  LA  w 
TIMES  ASD  SOLICITORS  JOUBHAL.  with  TITLE  PAOE  and 
Copious  INDEX,  Bound  at  the  following  Frices,  per  Volume,  vii.'— 
Whole-bound  In  Cloth.  Ss.  M ;  half-bound  In  Law  CaU,  4i. ;  wtiole^wimd 
In  Law  CaU.  6a.  6d.  Also  the  Acta  of  the  past  iSesslona. printed  nnUonnlv 
with  Tbb  Ibisr  Law  Tihbs,  and  bound  up  with  Thk  I^w  Tntu,  or 
bound  up  sepontely,  at  proportionate  Rates. 

Br  JOHN  FALCONEP,. 

oiBce  of  The  Irisb  Law  Tvins  asd  Soucitois' Joouai. 

*8  Upper  SackvUle-atreet.  Dublin. 


CASES  for  holding  Tub  Ikmh  Law  Times,  ahd 
Solicitors'  JomKAi.,  for  One  Year,  can  now  be  had,  Lettered  on 
side.  Price —whole-bound  Cloth,  Ss.;  hall-bound  Leather,  4s.;  vkolc- 
lK>and  Leather,  As.,  by  Post  4d.  extxa,  from  J.  Falcosbi,  ^  Upper 
Sackvtlle^treet,  Dublhi. 


LEGAL    POSTINGS: 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 
NOTICE    OF    WITHDRAWAL    OF   SALE. 
COUMTT    OF    HONAOHAN. 


In  the  Hatter  ot 
the  Estate  ot 


WOTICE  is  hereby  Given, 

1^     pu  suant  to  the  dltectknsot  tils 

John  Jackson.  /Hooourablo  Judge  Flanagaa,  that  sU 

I  the  Lots  of  this  ISatate  [adverttled  to 

Owner  and  Petitioner.        )  be  Sold  on  lath  June  instant),  hart 

been  disposed  of  l>y  trea^,  and  the  Sale  will  not,  therefore^  take 

place. 

Dated  this  1st  day  of  June,  1874. 
MEADE  4t  COLLES,  SoUdtora  tor  the  Owner  and  Fetilkaer, 
No.  8  Kildare-street,  Dublin.  4lii 

m   THE    LANDED   ESTATES'    COURT. 
NOTICE    OF    WITHDRAWAL    OF   SALE. 


a 


VrOTICE  is  hereby  Given, 

„  .,       i'  ll     puraoanttotlie  directiaasof  ike 
BUley,  ^  Honoorabls  Judge  FUnagan,  that  the 


In  the  Matter  of 

the  EsUte  of 
Thomas    Andrew 
£*ialra,  I  entire  of  thia  Eitete  has  been  Bold  by 

Owner  and  Petitioner.  )  private  Treaty,  and  thai  the  Bale 
advertised  tor  theTSth  June  instant,  will  not  take  place. 
Dated  thia  1st  day  of  June,  1874. 

MEADE  A  COLLES,  SoUdtors  for  the  Owner  and 
Petitioner,  having  carriage  of  the  Sale,  Na  8  Kildare- 
street,  Dublin.  4^7 

In  the  LANDED  ESTATES'  jCOURT,  IRELAND. 

IN     THE     COUNTY    OF     WEXFORD. 


In  the  Matter  of 
the  Estate  ot 


BE      SOLD 


Frederick  KIcbard  Phayre 
and  George  Annesly  Fhayte 

Owners  and  Petitionera 

Landed   Estates' 


BT 


PUBLIC    AUCTION, 

In  Two  Lota, 

Before  the 

HonooraUe  Judge  Flanagan, 

At  the 

Court,    Inna'-qoa^, 
In  the  City  of  Dublin, 
On   FRIDAY,   the   8rd   day   of   JULY,    1874, 


At  Twdve  o'clock  noofl, 

LOTL 
The  Landa  ot  Monart  Weat,  in  the  Barony  of  BcaiawaUi,  and 
County  of  Wexford,  containing  262a  2r  8p,  statute  measure,  prodnciaf 
the  net  annual  rent  ot  £78  2i  M. 

LOT  2. 
Part  of  the  Landa  of  KlUoughnun,  in  the  same  barony  and  comity, 
oontalning  438a  Ir  8p,  statute  measure,  and  producing  the  net  annual 
rent  of  £144  12s  M. 

Dated  this  23rd  day  of  Blay,  1874. 

a  E.  DOBB8,  Examiner. 

Proposals  tor  purchaso  of  Lot  2  will  be  received  by  the  BoUdtora 
having  carriage  of  the  Bale,  up  to  the  22nd  day  a<  June,  1874,  and  U 
approved  of,  will  be  submitted  to  the  t.ourt. 

DESCRIPTIVE  PAHTICULAS8. 
The  lands  are  within  about  three  miles  of  the  town  a(  Enntoorthy, 
and  the  rents  are  punctually  paid  by  tile  tenants,  who  hold  under 
leases  at  very  moderate  runi  a 

For  Rentals  and  farther  partioalara  apply  at  the  Landed  Eslatal' 
Court,  Four  Courts,  Inna'-quay,  Dublin, 

LAURENCE    W.  CORCORAN  and  BON,   Bolidtors  having 
472  eairiage  of  the  Bale,  28  Booth  Frederiefc-straat,  OaUln. 
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In  tha  Umttcr  ol 
theErtue  of 


yr 

FraneU  I 


George  Uajnor, 
Stymoor  Gaynor,  ConstaD- 
tliM  WnUmm  Beptlmi 
GaTDor,  Charlotte  Maria 
Anna  Catherine  Gaynor, 
•ad  the  lahl  ConManthM 
William  Septlmia  Gajnor, 
Hmtee  for  mle  nnler  the 
wUl     at     BrTan     Gajnor, 


Owner*  md  TetMonen ; 

And  In  the  Hatter  of 

the  Rttitit  of 

Biyaa  Edward  Gaynor, 
^  the  Mid  Conetantlne 
WBliaxn  Septlmos  Gaynor, 
bU  Gnardtan  od  Won. 


And  In  the  Matter 
Ftitllkn  Act,  18«8. 


•if  the 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUMTT    OF    DUBLIN. 

SALE, 
Oi»  FRIDAY,  thtZrddcy  of  JULY,  1874. 

O      BE      SOLD 

BT 

PUBLIC    AUCTION, 

In  Twen^  Lota, 

B«<ore  tha 

HoDonrable  Judge  Flanageni 

At  the 

Landed  Eitatea'  Court,  Inna'^iuagr, 

In  the 

CIt}    of    DobUa, 

On  FRIDAY, 

The    Srd    day    of    JULY,    ISTi, 

At  tha 

Hour  of  Twelve  o'clock  noon. 

The   following   Property,    held   In 

perpetuity. 

And 

Situate  at   KUllney, 

In  tha 
Barony   of   Rathdown, 
And 
Coun^  of  Dublin, 
gDHMART  OF  LOTS. 
LOT  1. 
Ptrt  of  the  Lands  of  Rocheahlll  and  KUllney,  oonuinlng  6a  Or  71p 
Kunte  measure,  held  In  fee-farm,  subject  to  the  yearly  rent  of  £6  8i  M, 
iod  producing  a  net  or  eatUnated  annual  profit  of  £118  lis  7d. 
LOT  J. 
Part  of   the  I  anda  of   Scalpwilliam  or  Hountmapas,  containing 
3a  Or  lOp  Ntatnto  measure,  held  in  fee-farm,  subject  to  Lhd  yearly  rent 
of  £7  7s  8d,  building  ground.     The  net  estimated  profit  rent  Is 

ta  VH*i. 

LOT  3. 
Fsrt  of  the  Lends  of  KUllney,  containing  Ma  3r  7p  statute  maasnra, 
held  in  perpetnlty.  together  with  a  perpetual  yearly  rent  of  XiAS  17s  3d, 
isningout  of  other  part  thereat,  containing  tfa  3r  12p  statute  measure ; 
and  also  part  of  the  Lands  of  RooheshUl,  containing  37  perches  statute 
measure,  held  in  fee-fanu,  sul^ect  to  the  yearly  rent  of  £6  Ss  6d,  but 
Indenmifled  therefrom  1^  the  lands  comprised  in  Lot  1. 

TMs  Lot  produces  a  net  proM  rent  of  £63  I3s  lid,  and  will  be  sold 
laliieet  to  the  yearly  rent  of  £808  ISs  8d,  payable  out  of  tbat  part  of 
Ike  lands  of  KUllney,  taxdoded  in  this  rental.  In  Indemnification  of  the 
nmaiader  thanof,  oemprlsed  in  Lots  4  to  30  IndualTe. 
LOT  4. 
A  leTiietiial  yearly  rent  of  £M  18s  lOd,  issuing  out  of  pait  of  the 
Lsndi  of  KlUiaay,  containing  11a  Or  0|p,  ststnte  messure. 
LOT  » 
A  perpetual  yearly  rent  of  £56  7s  Od,  issuing  out  of  part  of  the  Lands 
of  KUBney,  '«"«»'"'ig  33a  2r  tp  statute  maasore. 
LOT  eL 
A  perpetual  yearly  rent  of  £78  Os  lOd,  Issuhig  out  of  part  of  the 
Lands  of  KUUnej,  <«»iit»liiliig  I7a  Or  8p  statute  measure. 

LOT  7. 
'  A  perpetual  yearly  rau  a<  £186  4a  fid.  Issuing  out  of  part  of  tha 
Lands  of  Klllliiey,  containing  4^1  tr  13p  statute  measure. 
LOT  8. 
A  perpetual  yearly  rent  of  £88  7s  8d,  Issuing  out  of  part  of  the 
lands  of  KUllney,  containing  3Sa  Or.  13p  statute  meaanre. 
LOT  9. 
Part  of  tha  Lands  of  KUllney,  containing  Sa  8r  86p  statute  measure, 
In  faaods  of  one  tciuuit  under  Uiag  leasee,  and  producing  a  net  yearly 
profit  rant  of  £«e. 

LOT  10. 
Part  of  the  Landa  of  KUllney,  containing  3a  3r  3p  statute  measure, 
fai  bsndi  of  two  tenants  under  long  leases,  and  producing  a  net  yearly 
profit  rent  of  £37  Ue. 

LOT  IL 
Has  been  sold  hj  prlrata  contract. 

LOT  IS 
Part  of  the  LatKis  of  KUllney,  containing  8a  Or  Op  statute  measure, 
t>41<Saggn>and,    The  net  profit  rent  is  estimated  at  £60  par  annum. 
LOT  18. 
Part  of  the  Landa  of  KUllney,  containing  8a  Or  Ip  statute  meesure, 
buflding  ground.    The  net  proUt  rent  is  estimated  at  £60  per  annum. 
LOT  14. 
Part  of  tile  Lands  of  KUllney,  containing  3a  Or  Op  sutute  measure, 
bailding  ground,    'i  he  net  profit  rent  is  estimated  at  £60  per  annum. 
LOT  is. 
Part  of  tire  Lands  of  KUliney,  containing  3a  Ir  Sfip  sUtute  measure, 
building  ground     The  net  profit  rent  of  wUch  is  estimated  at  £70. 
LOT  16. 
Part  of  the  Lands  of  KUliney,  containing  3a  Ir  35p  statute  measure, 
bnildlng  ground.     The  net  annual  profit  rent  is  estimated  at  £70. 
LOT  17. 
Part  of  tlw  Lands  of  KUliiMy,  contoining  4a  Or  32p  statute  measure, 
balding  groond.     The  net  annual  profit  rent  is  estimated  at  £80. 
LOT  18. 
Part  of  tha  Lsnda  of  KUliney,  containing  4a  3r  18p  statute  measure^ 
bulkttag  grannd.    Tlia  net  annual  profit  rent  ia  estimated  at  £80. 
LOTS  19  and  30- 
Itaeae  Lata  have  bean  aold  by  private  contract. 
Private  jm  iiyiiaals  for  aU  or  any  of  tlie  above  Lota  wiU  be  r  oeived  up 


to  and  including  the  30th  day  of  June,- 1874,  and  if  approved  of  wUl  be 
submitted  to  the  Judge  without  further  notice. 
Dated  tUs  1st  day  of  June,  1874, 

BENRT  BOBERT  OEBENE;  Chief  Clerk. 

DESCRIPTIVE  PARTICULARS. 

The  property  is  situate  about  nine  miles  from  Dublin,  upon  tha 
shores  of  KUUney  Bay,  and  gradually  sloping  down  from  a  high 
enUnenoe  at  the  northern  extremity  to  the  sea  on  one  side,  and  to  the 
lovely  vaUey  intervenliig  between  KUliney  and  tlw  range  of  Wicklow 
Hills  on  the  soutii.  Commands  at  every  point  an  extensive  view  of 
the  most  picturesque  scenery. 

The  la'  go  and  flourishing  towns  of  Bray  on  the  one  side  and  Kings- 
town on  ^xa  other,  each  about  three  and  a  half  miles  distant,  with  the 
smaller  town  of  Oalkey  and  the  villsges  of  Ballybrack  and  KUUney  In 
the  immediate  vldnity,  afford  every  possible  facility  for  marketing  or 
shaping  of  any  description. 

^nie  DubUn,  Wicklow,  and  Wexford  Line  of  Railway  bounds 
the  pnmerty  entirely  on  one  dde,  end  the  stations  of  KUUney 
and  Ballybrack  are  situate  thereon  at  the  northern  and  southern 
extremitiea 

Lot  1. — The  House  standing  upon  this  Lot  has  been  for  many  years 
the  residence  of  the  Gaynor  family,  some  of  whom  at  present  occupy. 
The  House  is  for  the  most  part  old,  but  is  comfortable  and  commodious 
and  in  tolerably  good  preservation.  An  addition  containing  four  good 
bed  rooms  was  made  in  the  year  1860.  .There  Is  a  goo  i  garden  attained, 
and  tite  pleasure  grounds  are  beautifully  planted  with  fine  trees.  Tha 
House  is  well  shut  in  from  the  road,  and  commands  a  picturesque  view 
of  the  coast  line  t  J  Bray  Head. 

The  Out-offloes  are  weU  built  of  stone  and  mortar,  with  slated  roofk, 
and  are  In  good  repair.  They  comprise  a  ooach-houae,  stabUng  for 
three  or  fuur  horses,  harness-room,  oow-bouse,  store-house,  tool  and 
boUIng  houses  respectively.  Ac.  There  are  two  wells  which  contain  a 
plentiful  supply  of  exeeUtUt  spring  wa'er,  used  for  drinking  and  houia 
purposes,  with  force  and  sucking  pumpa.  A  third  weU,  with  pump 
astaiclied,  aflords  an  abundant  su^y  of  water  for  the  garden. 

The  field  attached,  rontainlng  about  three  acres,  is  at  present  used 
for  grazing,  but  it  affords  a  most  valuable  site  for  building,  ctmunand* 
ing  a  magnificent  view,  and  having  an  easy  means  of  scoess  firom  the 
main  road  from  Bray  to  Kingstown,  upon  which  It  sdjoina  This  field 
can  be  buUt  upon  wlUiout  the  si  gbest  injury  to  Kiiliney  House,  or  the 
pleasure  grounds  attach  d,  and  in  consequenc  •  thereof  this  lot  is  veiy 
valuable.    Immediate  possession  can  be  given.. 

Lot  3— BuUdlng  Ground.  This  Lot  oomnumds  the  most  lovely 
sspeot  In  (the  neighbourhood,  and  is  well  adapted  for  the  erection  of 
one  or  more  vlUaa,  The  upper  portion  affords  s  oai>ital  site  for  several 
smaller  housea  It  is  entirely  surrounded  by  a  weU-built  stone  wsll, 
whicii,  to  a  person  Intending  to  tmUd  ttiereon,  would  oauee  a  con- 
siderable saving  of  expense.    Imme<itate  possession  wUl  be  given. 

Lots  ;l  to  11  inclusive,  and  Lot  19— These  Lots  consist  of  ground- 
rents  paid  by  tetuuits,  who  hold  in  perpetui^  or  upon  lung  leases,  and 
who  have  expended  large  sums  of  money  in  the  erection  of  numerous 
handsome  vula  residences  and  mansions  upon  the  property. 

LoU  13  to  IB  inclusive— Valuable  Building  Ground,  adjoining  the 
Ballybrack  RaUway  Stelioa  J  he  purchaser  respeetivey  wlU  be 
entitled  to  poeaeasion  of  said  Lots  upon  the  expliatian  of  the  occupy- 
ing tenants'  term  thereof  i  espectively. 

The  tenancy  of  Lots  13,  13,  and  14  respectively  wUl  expire  on  the 
29th  September,  1874.  snd  of  Lots  15,  16,  17,  and  18  respectively  upon 
the  3lBt  l><>oomber,  1874. 

The  Building  Ground  ia  valued  at  £-20  per  statute  acre,  the  present 
average  letting  value  of  g.ound  In  the  Immediate  nelghbouriiood. 

The  entire  property  is  situate  within  the  Township  of  Killlnay  and 
Ballybrack,  which  is  supplied  with  gas  and  V^artzy  water. 

For  Rentals  and  .Maps  apply  at  the  Landed  Estates  Court,  Inns'- 
qusy,  DubUn;  or  to 

THOMAS  JAMESON  snd  SON,  Solicitors  having  carriage 
of  the  Sale,  13i  Great  Brunswick-street,  Dublin.  475 


LANDED  ESTATES'  COURT,  IRELAND. 

GENERAL    NOTICE    TO    CLAIMANTS. 

In  the  Matter  of        \  rpHE  Court  having  Ordered 

the  Estate  of  M      that  a  certain  agreement  bearing 

Bobert  Wilson,   an   ownerl  date  the  3nd  day  of  May,   1874,  and 
of   Land,  aiul  uf   Andrew  >made  between  the  add  Kobert  WUson 
Hunter,  a  tenant;  and  of    1  and  Andrew  Hunter,  be  carried  into 
The  Landlord    and   Tenant,!  effect,  and  a  (statutable  Conveyance 
Ireland,  Act,  1870.  J  made  by  the  Court  imder  the  provi- 

sions ol  the  Landlord  and  lenant  (Ireland)  Act,  1870,  to  the  said 
Andrew  Huitter,  of  that  part  of  the  Townland  ol  Ballynashee,  oon- 
taintng  33  acres  and  87  perches,  or  tbcrjabouts,  held  under  'oe-larm 
grant  dated  the  17th  day  of  October,  1873,  under  the  Renewable 
Leasehold  Converaion  Act.  And  another  part  of  the  said  Lgnda  of 
Ballynaahee,  containing  la  3r  17p,  held  with  other  Lands  under  lease 
dated  the  17th  da.v  of  January,  1838,  for  Uvea  renewable  for  ever,  (aid 
Premises  being  situate  in  the  Parish  of  Kashee,  Karony  of  Upper 
Antrim,  and  Conn  y  of  Antr  m,  snd  in  the  tenancy  ol  the  said  Andrew 
Hunter,  under  a  certain  lease  ilated  the  lut  day  of  Novi-mber,  18M, 
upon  the  terms  and  conditions  in  said  agreement  cont  lit  ed,  all  partlea 
objecting  to  such  ConveyW'Oe  of  the  said  i  .anda  are  he.  ebt  requii-ed  to 
take  Notice  of  such  Oi^er ;  and  all  persons  having  clidms  thereon, 
may  file  -uoh  claims,  duly  verified,  with  the  Clerk  of  tne  Record-. 
Oated  this  4tb  day  of  June,  1874. 

JOHN  HARTLEY,  lor  Examiner. 

WM.  W.  M'NEILL,  hoUcitor  having  carriage,  39  Bachelors'- 
waUi.  47S 
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In  the  LANDED  ESTATES*  COURT,  IRELAND. 

IN    THE    COUNTY    OP    CAVAN. 


In  the  Mutter  of 

the  Eitate  of 

CbarleB    Lani;dala,    Eaq.,  i 

Sir   John   Esmond,  Bart,] 

and  othera. 

Owners  and  PetltlODer«.\ 

And  in  the  Matter  of 
the  Eitate  of 
Francea  Maria  Home  and| 
others, 

Ownera.1 
And  the  Partition  Act,  1868. 


CO      BE      SOLD, 
Before  the 
Hononrable  Judge  Flanagan, 
At  the 
Landed  Estates'  Court,  Duldin, 
On  SATURDAY, 
The    4th    da.y    of    JULY,     1874, 
In  Three  Lots. 
The  following  Valuable  Property:— 
LOT  3— The  Lands  of  Garranniah, 
known  on  the  Ordnance    Surrey  as 
the   Lands  of    Qarryroas,    containing 
333    acres    and    10    percha    statute 


measure,  situate  In  th-  Baronjrof  Csstlerahan  and  Count;  of  Caran, 
held  in  fee-simple,  and  producing  a  net  annual  rental  of  £248  11a 
The  GoTemment  Valuation  of  th'S  Lot  la  £224. 

LOT  4  consists  of  part  of  the  Lands  of  Ballrcroft,  known  on  the 
Ordnance  Survey  as  Lower  Lackan,  containing  70a  8r  Up  statute 
measure,  situate  in  the  Barony  of  Clonmafaon  and  County  of  Caran, 
held  In  fee-simple,  and  producing  a  net  annual  rental  (paid  by  one 
tenant  who  holds  under  a  lease)  of  £73  ya  lOd.  The  Garemment 
Valuation  of  this  Lot  is  £6il. 

LOT  6  consists  of  other  part  of  the  aforesaid  Lands  of  Lower 
Lackan,  containinit  363a  Or  2iip  statuU  measure,  situate  in  the  Barony 
of  Clonmahon  and  Cotmty  of  Caran,  held  In  fee-sbnple,  and  produdng 
a  net  annual  rental  of  £120  Oa  9d.  The  Government  Valuation  of 
this  I.ot  la  £123  12a 

Dated  this  eth  day  of  Jnne,  1874. 

H.  B.  GBEENB. 

For  Rentals,  Mapa,  and  further  particulars  aimly  at  the  Landed 
Estates  Court;  or  to  u.»  .^««h« 

WILLIAM  ROCHE  and  SONS,    Sollclton  having  carriage, 
of  No.  4  Stephen's-green,  North,  Dublin.  ^gi 

LANDED    ESTATES'   COURT,   IRELAND. 


COUNTY    OF    WESTMEATH 

SALE, 
On  SATURDAY,  the  iOi  dag  of  JULY,  1874. 

In  the  Matter  of 
the  Estate  of 


BE      SOLD 


Kate  Rosalind  Dav.  Eliza- 
beth H.  Carter.  Ellabeth 
F.  Bamea,  Rev.  Edward 
Rlgby  Beevor,  1'homas 
Beevor,  Henry  K.  Bayley, 
and  Thomas  Bridges  Horace 
Day,  and  Leslie  Bl.  Carter.  i 
husbands  of  Kate  Rosalind 
Day  and  Elisabeth  Harriet 
Carter,  respectively,  or 
some  or  one  of  them, 

Owiien; 

Rx^partt 
Rev.       Joseph       William 
Hardnuin.      and      William 
Filzwilliam  Carter, 

Petitioners. 


PUBLIC    AUCTION, 

Before  the 

Honourable  Judge  Flanagan. 

At  the 

Landed  Esutes'  Court,  Four  Courts, 

Inns* -quay, 

Dublin. 

On    SATURDAY. 

The  4th  day  of  JULY,  1874, 

At  the 
Hour  of  Twelve  o^clock  noon. 
In  Four  Lota, 
The  Lands  of  Viol  tsown,  otherwise 
VUanstown,  In  the  Barony  of  Fartul- 
lagh  and  County  of  Weetmeath,  held 
under  fee-farm  grant,  dated  31st  day 
of  October,  18S9,  subject  to  the  yea'ly 
fee-farm  rent  of  £93  ISs  Od,  aa  dea- 

/  cribed  in  the  printed  rental,  rls.  :— 

LOT  1. 
Part  of  the  said  Lands  of  Violetstown,  otherwise  Vllanstown,  con- 
taining 219a  Ir  26p,  and  yielding  a  prollt  rent  of  £144  14s  Od. 

LOT  2. 
Part  of  said  Lands  of  Violetstown,  and  another  part  of  said  Lands 
now  known  as  Clonmoylp,  containing  94a  Or  29p,  and  nrodncInK  the 
yearly  lent  of  £76  4s  7d. 

LOT  8. 
Part  of  said  Lands  of  Violetstown,  containing  183a  3r  SSp.  and  nio- 
dndngaproatrentof  £140  8s  lid. 

LOT  4. 
Part  of  add  Lands  of  Violetstown,  oontalntaig  133a  Or  28p,  and  pro- 
ducing a  profit  rent  of  £88  18s  8d.  ••  t~ 
Dated  this  2nd  day  of  June,  1874. 

C.  E.  D0BB8,  Examiner. 

DESCRIPTIVE  PARTICULARS. 

This  well-circumstanced  Estate  Is  sltu.ited  within  shout  two  miles 
of  the  Imporunt  Town«f  Mulllngar,  which  ia  a  Junction  Stetion  on 
the  Midland  Great  Western  Railway. 

Several  of  the  tenants  have  valuable  interests  hi  thdr  iuddlnss,  and 
the  rents  are  paid  with  punctuality. 

There  are  two  Gentlemen's  Kesidences  on  tha  Praperty,  vrtth 
Demame  attached.  Violetstown  House  on  Lot  1,  and  Wkfleld 
House  on  Lot  2. 

For  R«ntels  and  further  particulars  apply  at  the  Registrar's  Office. 
Landed  t.sutee'  Court,  Inn  s-quay,  Dublin;  or  to 

ALEXANDER  D.  KENNEDY,  Solicitor  having  the  carriage 
46;  of  the  Sale,  Ng  67  Upper  SackviUe-street,  Dublin. 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


Printed  »nd  Published  by  tbs  Froprleter,  Jomt  Fux:o»Ba,  every 

andCity  of  Dublin.— . 


MICHAEL  HUGHES, 
of  No.  33  Waterloo-street,  lit  the  City  of  Londonderry,  In  the 
City  and  County  of  Londonderry,  Grocer  and  Spirit  Dsaler,  was  on 
the  fith  day  of  June,  1874,  adjudged  Bankrupt 

Public  Sittings  will  be  held  at  the  Court  of  BanknnUn,  Four 
Oourts,  Dublin,  on  FRIDAY,  the  Srd  da;  of  JULY,  1874, 
and  on  TUESDAY,  the  31st  day  of  JULY,  1874,  at  the  hour  of 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  Is  to  attend, 
and  to  make  a  full  disclosure  and  discovery  of  his  Estste  and  Effeeu. 
Creditors  may  prove  their  Debta^  and  at  the  First  Sitting  chooK  s 
Creditor's  Assi^ee.  At  the  Last  Sitting  the  Bankrupt  Is  reqnind 
to  Unlsh  his  Examinstiona 

AU  persons  having  in  their  possession  any  Pimietlj  of  the  Bankrupt, 
must  deliver  It,  and  all  Debts  due  to  the  Banliiwt  must  be  paid,  to 
Charlks  Hemkt  Jahes,  Esq.,  Official  Assignee,  Upper  Ormood-qDa;, 
Dublin,  to  whom  Creditors  may  forward  their  AAdavUs  of  DebL 

HUGH  DOYLE,  Re^stnr. 
PERKY  A  CR08KEERY,  Solidtora,  33  Lower  Ormowl-qui;. 
Dublin.  496 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

JOHN       JAM  E^     HENNESSY, 

'  '     of  Kemnare,  in  the  County  of  Kerry,  Grocer,  Spirit,  and  GeoenI 
Merchant,  was  on  the  33rd  day  of  June,  1874,  adjudnd  Bankrupt 

Public  Sittings  will  be  held  at  the  Court  of  Bankruptcy,  Four 
Couria,  Dublin,  on  FRIDAY,  the  17th  day  of  JULY,  1874, 
and  on  TUESDAY,  the  4th  day  of  AUGUST,  1874,  at  the  hour  of 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  Is  to  attend, 
and  to  make  a  full  discloeure  and  discovery  of  his  Estate  and  Effecta 
Credlton  may  prove  their  Debts,  and  at  the  First  Sitting  choose  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  Is  required  to 
Uniah  his  Examination 

All  persons  having  in  their  possession  sny  Property  of  the  Bankrupt, 
must  deliver  it  and  all  Debts  dne  to  the  Bankrupt  most  be  paid,  to 
Ldcil-8  H.  Osebihg,  Esq.,  Official  AKlgnee,  Upper  Ormond.qnaj, 
DuhUn,  to  whom  Creditors  may  forward  their  Affidavits  of  Debt 

HUGH  DOYLE.  Registrar. 
BENNETT  THOMPSON   ft  JOHN  J.   FOLEY,  Solidtora, 
IS  Bachslors'-walk,  Dublin.  497 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

MARY         wT~L     L     I     A    M    S, 
of  Na  47  Old  Oeorge'aetreet  in  the  City  of  Cork,  widow,  Coach 
Builder,  was  on  the  26th  day  of  June.  1874,  adjudged  Bankrupt 

Public  Sittings  will  be  held  at  the  Couit  of  Bankruptcy,  Four 
Courts,  Dublin,  on  TUESDAY,  the  21st  day  of  JULY.  1874, 
and  on  FRIDAY,  the  7th  day  of  AUGUST,  1874.  at  the  hour  of 
Eleven  o'clock  In  the  forenoon,  whereat  the  Bankrupt  Is  to  attend, 
and  to  make  a  full  discloeure  and  discovery  of  h's  Estate  and  Effects. 
Creditors  may  prove  their  Debts,  an*  at  the  First  Sitting  choose  a 
Creditor's  Assignee.  At  the  l4ast  Sitting  the  Bankrupt  is  required  to 
Ihiish  his  Examination 

All  persona  having  in  their  possession  any  Property  of  tlie  Bankrupt, 
must  deliver  It  and  all  Debts  due  to  the  Bankrupt  must  be  paid,  to 
LlTcius  H.  Deerino,  Official  Assignee,  Upper  Onnond-quay,  Dublin, 
to  whom  Creditors  may  forward  llwir  Affidavlte  of  Debt 

HUGH  DOYLE,  Registrar. 

498  OLDHAM  *  EATON,  8olioitor^  42  Fleet-street,  DablliL 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 
In  the  Matter  of 

RICHARD  TREVOR  IRWIN, 
late  of  Lougheravale,  Merrion.  in  the  County  of  DohUa. 
formerly  of  Stockport  and  of  Plymouth,  in  England,  afterwards  of 
Belfaat  in  Irehmd.  and  of  Richmond  Barracks,  in  the  County  of 
Dublin,  and  of.Cbester,  in  Englsnd  aforesaid.  Captain  In  Uer  Hajealy't 
Second  Royal  Re)!iment  of  Militia  (sinoe  deceased),  an  Insolvmt 

A  Public  Sitting  will  be  held  before  the  Court,  at  the  Four  Courta 
Dublin  on  TUESDAY,  the  7th  day  of  JULY,  1874.  at  the  hour  of 
Eleven  o'clock  In  the  forenoon,  for  Proof  of  Debts,  and  for  Chcrice  snd 
Appointment  of  a  Crediter's  Assignee  in  this  Matter;  of  which  Sitting 
all  Persons  concerned  are  to  take  Notice. 
Dat  d  this  19th  day  of  June,  1874 

THOMAS  FARBBf-U  Chief  Clerk. 
D.  and  J.  FITZGERALD,  SoUdtora,  30  St  Andrew-street, 

DuMln. 
C.  H.  JAMES,   OfllcUa  Assignee,    29  Uner   Ormond-qnay, 
Dublin.  ^ 


CASES  for  holding  The  Irish  Law  Times,  anb 
Solicitors'  Jodshai.,  for  One  Year,  can  now  be  had.  Lettered  on 
aide,  Pnce  -  whole-bound  Qoth,  Ss.:  half-bound  Leather.  4s.;  whole- 
bonnd  Leather,  S«.,  by  Post  4d.  extra,  from  J.  FAtoonaa,  SS,  Upper 
SackvUle-street,  Dnbltai.  —,—,,." 


aatmday.at  53.  Upper  Sackville-sireet, In  the  Panah  of  St.  Tliomas 
SoOnfor,  /WW  37,  1874  •■•>»»» 
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SATURDAY,  JULY  4,  1874. 


No.  388. 


THE  EFFECT  OF  THE  STATUTE  OF  FRAUDS 
UPON  SALES  BY  AUCTION. 

Thi  recent  decision  of  the  Oourt  of  Queen's  Bench  in 
England  in  Peirce  v.  Curf,  43  L.  J.  (N.  8.)  Q.  B.  52, 
has  thrown   some  light  npon  the  position  in  which 
auctioneers  stand  towards  the  public,  having  regard  to 
the  17th  section  of  the  Statute  of  Frauds,  England 
(sec.    13,    Ireland).     The    general    rule    aa    r^iards 
auctioneers,  as  laid  down  in  Fahrbroiher  t.  Simmons,  5 
B.  &  A.  33,  is  that  when  an  auctioneer  sues  a  purchaser 
in  his  own  name,  an  entry  made  by  him  in  his  book  is 
not  sufficient  to  take  the  case  out  of  the  proTisions  of 
sec.   17,  the   auctioneer  in  such  cases  falling  within 
the  rule  which  forbids  the  vendor  to  be  the  agent  for 
the  purchaser.     In  practice,  however,  the  harshness  of 
this  rule  was  much  mitigated  by  the  decision  in  Bird  v. 
Boulter,  4  B.  &  Ad.  443,  in  which  it  was  held  that  if 
the  name  was  written  contemporaneously  with  the  sale, 
not  by  the  auctioneer  but  by  his  clerk,  the  provisions 
of  the  statute  were  satisfied,  and  the  action  lay.    It  is 
upon  this  case  of  Bird  v.  Boulter  that  the  case  under 
consideration — Pierce  t.  Oi>r^— will  exercise  an  impor- 
tant influence.     The  facts  of  the  case  were  as  follows : 
The  plaintiff  being  the  owner  of  a  mare,  sent  her  to  the 
repositoiy  of  the  defendant,  an  auctioneer,  with  direc- 
tions to  offer  her  for   public  sale.    The  mare  was 
advertised  for  sale,  with  a  number  of  other  horses,  and 
prior  to  the  sale  the  defendant  circulated  a  printed 
catalogue,  which,  with  the  conditions  of  sale,  formed 
one  document,  in  which  the  mare  was  catalogued  as 
Lot  49,   grey  mare,   &c.,  steady  to  ride  and  drive. 
Prior  to  the  sale  the  defendant  caused  to  be  made  in 
such  of  the  columns  in  his  "  sales  leger  "  as  were  appli- 
cable to  matters  ascertainable  before  the  sale,  entries 
relating  to  the  horses  described  in  the  catalogue,  the 
leger  and  the  catalc^ue  following  the  same  numerical 
order.    The  sale  took  place,  and  the  plaintiff's  mare 
was  in  torn,  according  to  numerical  order,  put  up  and 
knocked  down  to  Thomas  Maguire  for  33  guineas. 
Thereupon  the  defendant's  clerk  wrote  in  the  columns 
of  the  sales  leger,  left  blank  for  the  purpose  opposite 
to  the  lot  in  question,  the  name  of  the  purchaser  and 
die  price.    Neither  the  catalogue  nor  the  conditions  of 
sale  were  annexed  or  referred  to  in  the  sales  leger. 
Immediately  after  the  sale,  the  purchaser  being  dis- 
sstisBed  with  the  mare,  refused  to  take  her,  and  wrot« 
to  the  defendant,  mentioning  the  mare  as  "  the  grey 
mare.  Lot  49,"  and  refusing  to  take  her,  as  not  being 
steady  in  harness.    The  mare  was  subsequently  sold  for 
a  smaller  sum,  and  the  plaintiff,  having  been  non-suited 
in  an  action  against  the  purchsiser,  sued  the  defendant 
for  n^ligence  in  not  making  a  binding  contract  with 
the  purchaser.    The  question  which  finally  came  before 
the  Court  for  its  decision  was  whether,  under  these 
circumstances,  there  was  evidence  of  a  signed  note  or 
memorandum  in  writing  sufficient  to  satisfy  the  17th 
section  of  the  Statute  of  Frauds.     Two  questions  had 
to  be  decided  by  the  Court.     The  first,  which  was  of 
minor  importance,  was  whether  the  letter  of  the  pur- 
chaser in  which  be  referred  to  the  mare  as  Lot  49,  had 
sufficient  reference  to  the  sales  leger  which  contained  the 
price  and  name  of  the  purchaser,  or  whether  it  referred 
only  to  the  catalogue,  the  Court  decided  that  the  refer- 
ence was  only  to  the  catalogue,  which  did  not  contain  the 


requisite  entries.  The  other  point  was,  whether  there 
was  sufficient  connexion,  by  internal  reference,  between 
the  sales  leger  and  the  conditions  of  sale,  to  give  them 
the  force  of  one  document  It  was  contended,  on 
behalf  of  the  defendant,  that  Bird  v.  Boulter  is  an 
authority  to  show  that  the  defendant's  clerk,  in  making 
the  entry  in  the  sales  leger,  is  an  agent  for  a  purchaser 
at  a  sale.  The  observations  of  Blackburn,  J.,  on  this 
point  modify  to  a  considerable  extent  the  authority  of 
the  case  cited : — "  The  ordinary  practice  at  auctions — a 
practice  so  well  known  that  we  should  take  judicial 
notice  of  it— is  for  the  auctioneer  to  sign,  and  he 
generally  does ;  still,  if  the  auctioneer  had  a  sales  leger 
in  which  all  the  conditions  of  sale  were  copied  out,  and 
were  to  sign  that,  such  a  agnature  might  be  binding. 
It  is,  however,  quite  clear,  that  such  a  signature,  if 
made  by  the  auctioneer's  clerk,  would  not,  under 
ordinary  circumstances,  be  binding,  although  there  may 
be  circumstances  in  which  it  would,  such  as  those  in 
Bird  V.  Boulter,  where  there  was  evidence  that  the  clerk 
was  seen  by  all  parties  to  make  the  entries.  Bat  here 
there  is  nothing  to  show  that  the  sales  leger  was  open 
or  known  to  the  bidders ;  and  upon  inspection  it  would 
appear  that  there  are  ciphers  in  it  which  would  seem  to 
show  that  it  was  not  so  known.  The  defendant's  clerk 
was  in  fact  rignine  for  his  master's  information,  not  as 
agent  for  the  bidders."  This  decision  of  the  Court  is 
the  more  remarkable,  as  the  fact  does  not  seem  to  have 
been  raised  before  the  Court  below,  which  based  its 
decision  upon  the  fact  that  there  was  not  sufficient 
internal  evidence  to  connect  the  two  documents.  This 
decision  the  Court  of  Queen's  Bench  affirmed,  notwith- 
standing the  weighty  arguments  advanced  by  the 
defendant,  who  distinguished  the  present  case  from 
Hinde  v.  Whiidumse,  7  East  558,  where  the  date  alone 
corresponded,  whereas  in  the  present  case  the  date,  the 
number  of  the  lot,  the  name  of  the  seller  and  of  the 
thing  sold,  all  alike  corresponded.  But  it  is  rather  to 
the  portion  of  the  judgment  which  affects  the  case  of 
Bird  v.  Boulter  that  we  would  desire  to  draw  the  atten- 
tion of  our  readers,  which  will  affect  not  only  cases  like 
the  present,  but  will  render  far  harsher  the  rule  in 
Fairbrother  v.  StTramms,  which  limits  those  cases  in 
which  the  auctioneer  is  himself  able  to  sue  a  purchaser. 
It  is,  of  course,  necessary  that  the  signature  by  the 
clerk  should  take  place  contemporaneously  with  the 
sale,  a  necessity,  indeed,  which  equally  exists  in  the  case 
of  an  auctioneer,  as  was  laid  down  by  Pollock,  C.B.,  in 
Metot  V.  Carr,  I  H.  &  N.  484,  but  fix>m  the  report  of 
the  present  case  there  seems  "to  have  been  no  difficulty 
of  this  nature  arising  in  the  transaction.  Blackburn,  J., 
seems  to  have  based  his  decision  as  to  this  point  on  the 
ground  that  there  was  no  evidence  to  show  that  the 
^ger  was  intended  to  be  shown,  or  was  known  to  the 
bidden.  It  seems  to  us  hardly  within  the  spirit  of  the 
decision  in  Bird  v.  Botdter  to  require  this  stringent 
proof ;  it  is  true  that  in  that  case  there  existed  the  fact 
that  the  bidder  was  within  a  very  short  distance  of  the 
clerk  who  took  down  the  bidding,  and  had,  of  course,  in 
consequence,  every  opportunity  of  seeing  the  entry  in 
the  leger ;  but  the  judgment  m  Bird  v.  Boulter  turned 
on  the  fact  that  the  clerk  was  not  acting  as  a  mere 
automaton,  but  as  a  person  known  to  all  engaged  in  the 
sale,  and  employed  by  any  one  who  told  him  to  pat 
down  his  name.    It  is  a  matter  beyond  dispute  that,  as 
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a  matter  of  fact,  when  a  bid  takes  place  at  an  auction, 
the  bidder  intends,  so  far  as  in  his  power  lies,  to  give 
authority  to  the  auctioneer,  or  clerk,  to  complete  the 
sale  at  the  price  offered,  so  far  as  the  bidder  himself 
personally  is  concerned.  We  think  it  would  not  be  a 
very  violent  presumption  to  assume  in  such  cases  an 
implied  authority  to  take  down  the  name,  so  as  to  bring 
the  case  within  the  statute,  nnless  there  were  evidence 
to  the  contrarr.  Taking  the  law  as  laid  down  by  the 
Queen's  Bench  to' be  correct,  we  fear  much  that  the 
effect  of  this  decision  will  be  to  extend  the  doctrine  laid 
down  in  Fcdrbrolher  v.  Simmons,  which,  although  it 
must  now  be  received  as  settled  law,  is  stated  by  Mr. 
Smith,  in  his  treatise  on  mercantile  law  (8  ed.  497),  to 
have  been  regretted. 


LEGAL  EXAMINATIONS. 
The  recent  inquiry  concerning  the  status  of  non- 
matriculated  students  of  law  in  the  University  of 
Dublin  having  excited  some  interest,  we  feel  the 
greater  pleasure  in  calling  attention  to  the  fact  that 
at  the  recent  examination  in  Trinity  College,  held  by 
Professor  Sichey,  in  English  and  Feudal  Law,  the 
highest  places  were  taken  by  Me«srs.  Goddard,  Car- 
micbael,  and  Wilson — these  gentlemen  defeating 
the  matriculated  students  to  such  an  extent  thit  the 
learned  Professor  announced  his  opinion  that  the 
latter  gentlemen  were  not  deserving  any  prize,  while 
Messrs.  Groddard  and  Carmichael  divided  (though  not 
in  equal  shares)  the  prizes  allocated  to  the  non-matri- 
culated students.  Mr.  Goddard  now  occupies  the 
distinguished  position  of  having  in  the  two  successive 
years  gained  tne  first  place  (and  prize)  at  the  exami- 
nations of  Law  Students  of  Trinity  College,  the 
examiner  of  the  last  year  being  Dr.  Webb,  and  the 
subjects  Civil  tiaw.  Jurisprudence,  and  Equity.  Our 
junior  readers  will  remember  that  Mr.  Wilson  in  a 
previous  year  also  took  the  first  place  at  both  exami- 
nations, and  that  it  was  in  consequence  of  his  success 
the  Board  of  the  University  gave  to  the  non-matricu- 
lated students  the  position  which  they  have  so  honour- 
ably won  and  maintaitted  in  the  Law  School 


BIGHTS    IN   BANKRUPTCY    OF    EXECUTION- 
CBEDITOB  HOLDING  GARNISHEE  ORDER. 

The  case  of  Einanuel  v.  Bridgtr  (22  W.  R.  401,  L.  R.  9 
Q.  B.  286)  marks  another  change  in  bankruptcy  law  effected 
by  the  new  Act,  and  thU  time  a  change  bo  reasonable  that 
we  will  hope  it  was  designed.  By  the  184th  nection  of  the 
Bankruptcy  Act,  1849,  all  advantage  in  the  distribution  of 
assets  was  taken  away  from  secured  creditors,  except  frum 
such  as  bad  levied  hj  seizure  and  sale,  or  such  as  had  a 
mortgage  or  Hen.  Under  the  subsequent  Act  of  1854 
(Common  Law  Procedure  Act)  es.  61-67,  the  proceedings 
in  gamislmient  were  instituted,  by  which  a  creditor,  having 
obtained  n  jodgment,was  enabled  to  attach  debts  doe  to  the 
execution  debtor  from  the  garnishee  ;  and  under  section  184 
of  the  Bankruptcy  Act,  1849,  it  was  held  that  a  creditor 
who  bad,  previous  to  the  execution  debtor's  bankruptcy, 
obtainc'd  and  served  on  the  garnishee  an  ex  parte  order 
under  section  61  was  a  secured  creditor  (by  virtue  of  section 
62),  but  that,  not  being  a  creditor  who  bad  levied  by 
seizure  and  side,  nor  a  creditor  with  a  mortgage  or  lien,  be 
was  entitled  to  no  priority  {Holma  v.  TiUton,  S  K.  &  B. 
66).  In  Tilbury  v.  Brmcn  (9  W.  B.  147)  it  was  afterwards 
decided  that  the  case  was  not  altered  by  the  fact  of  execu. 
tion  having  been  ordered  under  section  63. 

But  the  184th  section  has  bren  repealed  by  the  Bank, 
ruptcy  Act,  1869,  and  the  question  as  to  secured  creditors 
sow  turns  on  sections  12  and  16  (subs.  6)  of  the  latter  Act. 
The  latter  section  includes  among  "secnred  creditors"  any 
creditor  holding  any  mortgage,  charge,  or  lien  on  the 
bankrupt's  estate  ;  and  these  words  the  Conrt  of  Queen's 
Bench   has,   in   £manuel  v,    Bridger,  held  to  include  a 


creditor  who  has  "  obtained,  served,  and  made  absolute  his 
garnishee  order  before  the  bankruptcy,"  which  was  tba 
position  the  plaintiff  occupied  in  that  case.  The  12th 
section  reserves  to  "  any  creditor  holding  a  security  upon 
the  property  of  the  buikmpt"  the  right  to  "redize  or 
otherwise  deal  with  "  the  same  as  he  might  have  done  apart 
from  the  bankruptcy,  and  the  conaeqaenoe  is  that  the 
plaintiff  was  held  entitled  as  against  the  truatee  to  the 
benefit  of  his  security.  The  only  thing  neceasaiy  to  decide 
was  that  the  word  "  char;ge  "  included  sudi  a  right  as  that 
which  the  garnishment  order  gives  to  the  execution  creditor 
over  the  attached  debt ;  less  than  this  would  not  do,  and 
more  than  this  was  not  needed.  But  the  court  intimates  a 
doubt  whether,  independently  of  this,  the  jadgment  ia 
Solma  V.  Tutto»  was  right  in  giving  to  anch  an  order  no 
higher  or  more  binding  effect  than  that  which  the  delivery 
of  a  writ  of  Jl.  fa.  to  the  sheriff  has  in  respect  of 
the  goods  of  the  debtor ;  the  reason  for  the  distinction 
b  ing  that  such  an  order  is  more  specific  in  its  operation. 
'Whether  this  is  so  or  not  (and  it  most  be  remembtred  that 
by  the  words  of  section  61,  and  of  the  form  of  ex  parte 
order,  it  relates  to  all  debts  due  from  the  garnishee  to  the 
jndgment  debtor)  it  was  unnecessary  to  decide;  becanse, 
with  the  view  now  propounded,  the  conrt  only  inched  the 
same  result  which  Lord  Campbell  had  reached  with  hit 
view— namely,  that  the  execution  creditor  was  a  creditor 
"  holding  saourity,"  Nor  ia  it  very  material  to  oonsiiler  tht 
question. 

But  it  is  more  important  to  oonuder  the  bearing  of  the 
case  on  Ex  parte  OretMwag  (21  W.R.  866,  L.  R.  16  Sq.  619). 
which  seems  not  to  have  been  cited.  In  this  case  an  exparle 
order  had  been  obtained  before  the  bankrupt<7,  hut  the 
debt  attached  was  not  a  debt  due,  but  only  a  debt 
"aooming"  (see  Common  Law  Prooedors  Act,  1854,  a. 
61) ;  and  for  that  reason  no  order  absolute  for  payment  or 
execution  could  be  made  before  the  bankruptcy  saperrensd. 
Another  the  same  role  would  apply  to  the  case  of  an  aecarning 
debt  as  to  the  ease  of  a  present  debt  being  attached  may  ha 
a  question.  It  may  also  be  a  quesUon,  wfaiuh  the  present 
Court  of  Queen's  Bench,  as  well  as  the  same  oourt  m  Lord 
Campbell's  time,  would  apparently  answer  in  the  negatiTe, 
whether  there  is  any  difference  in  this  respect  between  a 
creditor  who  has  only  an  ex  parte  order,  and  one  who  has 
made  it  absolute.  But  nnless  one  or  other  of  these  distinc- 
tions prevails,  the  case  of  Emanuel  v.  Bridger  and  that  of 
Ear  parte  Oreenvay  are  irreoonoileable. 

It  is,  then,  with  some  anxiety  to  find  the  reasoning  on 
which  tit«  Chief  Judge  baaed  bis  decision,  that  we  tarn  to 
£x  parte  OrtetOBay.  Neither  of  these  distinctions  are  there 
adverted  to ;  and  unfortunately  the  reasoning  which  is 
afforded  is  contained  in  such  observations  as  that  "the  U» 
of  bankruptcy  was  not  exting^oished  by  the  proceedings  of 
theTolzey  Court ;"  that  "what  took  place  ^r  the  bank- 
ruptcy {i.e.,  the  making  the  order  ab.'-olute)  cannot  alter  the 
operation  of  the  law,"  and  ao  forth  ;  and  the  only  sentence 
resembling  an  argument  is  that  which  propounds  the  view 
that  "to  hold  a  security"  and  "to  hate  a  security"  an 
different  things.  The  conflict  of  decision,  we  cannot  ay  of 
opinion,  is  unfortunate ;  at  present  we  can  only  wait  for 
Buoh  light  as  further  judicial  consideration  of  the  matter 
may  afford. 


The  Gourde  Cassation  of  Paris  has  just  given  jadgment 
in  a  somewhat  curious  case.  It  is  customary  in  many 
Oriental  courts  of  justice  for  the  advocates  as  well  as  the 
public  to  take  off  their  shoes  on  entering,  as  a  sign  of 
respect  to  the  bench.  M.  Fannuutombi,  a  native  ad»ocat« 
of  Pondicherry,  some  time  ago  took  upon  himself  to  trans- 
gress this  custom,  and  to  keep  his  shoes  on  in  the  pieaenoe 
of  the  judges.  For  this  be  was  suitably  admonished ;  but 
M.  Pannoutombi  rebelled,  and  maintained  that  he  had  a 
right  to  appear  in  oourt  witi  or  without  his  shoes,  aconrding 
to  his  convenience  or  fancy.  He  was  in  conseqoenoe 
forbidden  to  practice.  M.  Pannoutombi  appealed  tn  the 
Frendi  Minister  of  Justice,  who  quashed  the  decision  of  the 
court  of  Pondicherry.  The  affiair  was  carried  before  the 
Cour  da  Cassation,  whose  solemn  sanction  benoefbith 
aothoiizes  M.  Pannoutombi  to  keep  his  shoes  on  in  the 
discbarge  of  his  professional  duties. 
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aiTASTESLY  INDEX  TO  SUBJECTS  OP 
CASES.* 

AppartioDnieiit ;  alary  of  Clerk  of  the  Crown.     Trtacf  r. 
CvTooran.^— R.  65. 
intareBt  on  ihwea  in  banking  companiea.    Vafy  t. 
AUorReg-General.—R.  70. 
AnaDgement ;    failure    to    piiT    composition ;    ciediton 

remitted  to  original  right*.    Re  J.  L R.  106, 

creditor  withdrawing  proof  of  debt ;  ooata  of  proof. 

Re  E.  A— Mia.  178. 
proof  for  premiums  on  policy  of  insurance.     Rt  L. — 
R92. 

Ballot  Act ;  improper  rejection  of  papers ;  stating  special 
eaae ;  jariadiction  of  Court  to  draw  inferenoes  of 
&ct.    aia.a  r.  J?nnM.— B.  67. 
inspection  of  ballot  papers  ;  mandamna  to  Clerk  of 
Crown  oflSoe  to  allow.    Stow  T.  JoUij/it. — Mis. 
210. 
Bankmptcy :  (see  Arranganen% :  Letue.) 

Ikibility  of  married  woman  to  be  made  bankropt. 

Jte  ZyoM— Mis.  180. 
firatHhilent  conTeyanoe ;  setting  aside.    Jte  Nolan. 

[since  affirmed  on  App.] — R.  S5. 
frsudnlent  preference ;   presanre ;  contemplation  of 

faankraptcy.    Be  Camo.— R.  90. 
case  Testing  in  assignees ;  election ;  disolaimier.     Re 

Connor B.  71. 

adjadication ;  time  for  showing  caose  against. — Re 

De  SertMeourt.    R.  60. 
adjndieation  ;  petitioning  creditor's  debt ;  debt  con- 
tracted after  passing  of  B.  A  Act.    Re  M. — it. 
77. 
scale  of  fees.— Mia.  169,  179. 
Breach  of    promise    of   nmrriage ;    exoneration.     Coek  ▼. 
OtanKon.— Mis.  262. 

Ouriart  by  tail ;  transit  beyond  own  line  ;  reasonableness 
<A  «M>dition.    Biarg  v.  Cork  and  Bandon  Sail- 
My.— B.  67. 
delay;  wilfnl  miacondnot.    Rutedt  v.  0.   W,  Ry. — 

Mis.  210. 
deUy ;  condition,  not  to  be  accountable  for ;  traffic 
impeded  by  fog.     Clovgh  r.  L.  Jk  Y.  Jiy.— Mis. 
2la. 
Certiorari ;  showing  by  affidavit  question   of  title  arose 
before  magistrates.    R.  t.  Jt.  of  Donegal. — Mia. 
1S6. 
Clerk  of  Crown  ;  salary  o(,  qpportionable.    Tnacy  y.  Cor- 

onun. — B.  65. 
County  oen:  (toe  L.JcT.Act,  1870.) 

watarworka ;  evidence  of  liability  ;  mode  of  nusiDg 
queation  of  exemption.  AUaa  t.  Corporation 
of  IhibUn.— Mia.  195. 

Debtors  Act,  1872,  defendant  absconding;  prejndice  to 
plaintiff;   delay  in  marking  judgment;    varying 
order  ibr  arrest    Better  v.  JBymg — B.  53. 
judgment  for  debta  accrued  before  and  after  Act; 

amendment.    Shaw  v.  Dunlop. — R.  76. 
what    constitutes    debt    accruing  after  Act;   rent 
accmiug  after  on  lease  executed   before  Act. 
R.  M.—tL.  77. 
jodgment    on    writ  of   revivor;   oosts.     Wogan  v. 
Ctomuy.— Mis.  220. 

KasiiBsnt,  apparent  and  continnons ;  right  of  way ;  parti- 
tion.    EttaU  of  Hendenon,    B,  105. 
Bjeotment :  (see  Leau.) 

waiver  of  temporary  bars ;  jnrisdiction  to  order  in 
Consolidated   Chamber.       Lord    CaitUtowu   y. 
WingaU.—lil\».  179. 
Beetion  (see  Ballot  Ad). 

Evidence ;  motion  of  decree ;  answer  of  defendant.    Nolan 
V.  Aro{an_&  104. 

*  ContfaiMd  from  p.  IM  ante.  The  nmnerals  with  R.  prefixed  refer 
t»  the  tf*  of  t>>e  laua  L,^w  Tlais  BsroBTs.  The  numerali  with 
Urn  prefixed  refer  to  the  pages  of  the  mlKellaDeans  portion  of  the 
JsomaL 


I*ee-&nn  grant  (see  SenevmbU  Leatehold  Ooneerrion  Act). 
Frsadulent  conveyance ;  setting  aside  in  bankruptcy.    Re 
Nolan.— R.  56. 
retaining  in  L.  E.  Conrt  money  due  to  inonmbrancer, 
pending  snit  in  Chancery  to  set  aside.     Tiemey't 
Bttate.—B.  62. 

Qamishee  order ;  judgment  entered  for  amount  of  verdict ; 
oosts  untaxed.    Jokmton  v.  Grave*. — B.  76. 

Game,  trespass  in  pursuit  of;  reservation  in  lease;  com- 
plainant.   Bourhe  v.  Bead. — ^Mis.  221 . 

Onardian  (see  RenewabU  L.  C.  Act). 


Bibeaa  corpus  ;  supplemental  affidavit  in  support  of, 
Keane. — Mis.  64. 


Re 


Iianded  Estates  Conrt :  (see  Record  of  Title  Act.) 

misdescription  in    rental;    discharge   uf  purchaser. 

(Jreer's  Bitate.—1^  87. 
retaining  money  due  to  inonmbrancer,  pending  suit 
in  Chancery  to  set  aside  conveyance.     Tiemey't 
BOate.—'Bi.  62. 
Landlord    and    Tenant    Act,    1 870 ;     compensation    for 
disturbance ;     tenant    refusing    to    continue    in 
occupation ;  contracting  out  of  benefit  of  Act. — 
Connolly  v.  Lord  Digby.—B..  68. 
compensation  for   disturbance ;    onreasonable  con- 
duct ;  town-parka.     Taylor  v.  Dowden. — R.  88. 
compensation    for   diaturbance  ;    Ulster     custom  ; 
purchaser  of  tenant's  interest ;  reaaonable  objec- 
tion to  purchaser,     Lappin  v,  Coote. — R  92. 
compensation  for  disturbance  ;  tllster  custom  ;  sale 
of  tenant's  interest ;    reasonable   objection   to 
purchaser ;    unwarrantable  conduct  of  tenant. 
Bolland  v.  Porter.— U.  93. 
campensation    for    disturbance  ;    Ulster    custom ; 

increase  of  rent..  Bennett  v.  Jona. — R.  94. 
compensation    for  disturbance   and  improvements ; 
tenant  under  a  Chancery  letting,  pending  the 
cause.     Rogert  v.  Fitngibbon. — lIis.  297. 
tenant's  right  to  deduct  half  county  cess ;  holding 
agricultural  or  pastoral.   Doyne  v.  CampML — 
B.101, 
r^jistration  of  improvements  ;  suitableness  to  hold- 
ing.   Connor  v.  Sweetma/n. — R.  103, 
Lease,  veating  of,    in  assignees    of   bankrupt;    election. 

Banvmy  v,  Taylor. — R.  98, 
Licensing    Act ;     bona   fide   traveller  ;    onua    of    inoo£ 

CantvxlVi  case,— Mis.  167. 
Lodgment  of  money  in  court ;  new  trial  pending ;  drawing 
out,  when  new  trial  directed.     Ootgrave  r.  Trade 
Auxiliary  Co. — Mis.  221. 
petition  to  draw  out  money  ;  suppression  of  facta. 
£z|).  ifnoft.— B.81. 

BCotion  for  decree  [see  Seidenee], 

F»TJaiy ;  statutable  declaration,    R  v,  O'Aira.— Mis,  220. 
Pleaiding;    action   for   negligence;    duplicity   in   plaint. 
Partom  v.  Cafcofe.— R.  72, 
money  had  and  received,  where  it  lies.    Treacy  v. 
Corcoran. — R.  65. 

Railway  (see  Corrter), 

Record  of  'Dtle  Act ;  land  certificate ;  lien.    MatUr  of  P. 
JJooney.— U.  88. 
equitable  mortgage  of  leaae  ;  subsequent  acquisition 
of   lessor's    interest,  and    title    recorded.     Re 
0'Jr<^!/«.— Mis.  178. 
Remittal  of  action  to  inferior  court;  striking  out  count 
in  detinue.    Keogh  v.  AUeyM. — R.  78 :  Caiey  ▼, 
Galvxty.—B,.  90, 
trover,  remitting  action  of,   Ckapman  v,  Obin. — Mis. 

240, 
visible    means,    what    eonstitntes,— Toritit^on    v. 

Obnnor,— R,  89 :  Bunter  v.  D'Arcy.—Vi.  95, 
remittal  by  consent  after  time  for  moving ;  appeal 
from  chairman.— ito(^«   t.   Larmour. — Mis. 
220. 
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Renewable  Leasehold  Conversion  Act ;  leasee  out  of  jnris- 
diotion ;  petition  by  receiver  to  have  gittnt  executed 
by  miiater ;   title  of  petition.    Sx  p.  Harriaon. — 
B.82. 
execution  of  grant  fur  minor  by  guardian ;  appoint- 
ment of,  by  maater,  in  15  sec  petition.    Poimer 
T.  £my(X.— B.  108. 

Security  for  coHts  ;   plaintiff  out  of  jurisdiction;   defence 
filed   without    prejudice ;   special  circumstances. 
Spcdde  V.  Qraingtr. — ^R.  63. 
affidavit  of  meritti,  what  suffiident.     (^ungnea/a  T. 

O'GsmioB.— Mis.  179. 
plaintiff  resident  in  England  or  Scotland.     White  T. 
Carroll.—^  63:    Coleman  v.    PayU.—Ti.    88: 
Clarke  v.  Omker—B,  96. 
Service  of  bill  out  of  jurisdiction ;  form  of  order ;  forom. 

Pho*pho  Quano  Co.  v.  OuUd. — Mis.  178. 
SoUdtor ;  suppression  of  facts  in  petition  to  draw  money ; 

snspension.     Exp.  Knott. — R.  81. 
Specific    performance ;    laches ;    acquiescence.    I/ydon    v. 
Zjdon.— R.  85. 

Teniporaij  bar  (see  mectrnenC). 

Way,  light  of  (see  Eaaemtat). 


MARKING  BALLOT  PAPERS. 

It  will  be  remembered  that  during  the  recent  General 
Election  a  controversy  arose  as  to  whether  a  ballot  paper 
marked  with  any  other  mark  than  the  statutory  "  cross  " 
ought  to  be  rejected  by  the  presiding  officer.  It  was  strongly 
urged  that  the  provisions  in  the  BiSlot  Act  and  schedule  on 
this  matter  were  merely  directory  and  that  any  mark 
would  do.  We  ventured  to  point  out  that,  having  regard 
to  the  test  provided  in  section  2  of  the  Ballot  Act — is  the 
mark  one  by  which  the  voter  may  be  afterwards  identified  f — 
there  was  a  dear  distinction  between  any  peculiarity,  such 
as  the  substitution  of  two  crosses  for  one  or  of  a  tick  for  a 
cross,  and  mere  irregularities  in  the  shape  or  size  of  a  cross ; 
that  the  former  might  enable  a  vote  to  be  identified,  while 
from  the  multitude  of  variations  in  shape,  &c.,  of  the  cross 
which  were  certain  to  occur,  a  mere  Irr^ularity  of  the 
latter  kind  would  not  afford  any  means  of  identification. 

This  view  has  been  adopted  by  the  first  court  which  has 
had  to  adjudicate  on  the  matter.  The  point  came  before 
the  Second  Division  of  the  Court  of  Session  in  Scotland  a 
few  days  ago  on  a  special  case  relating  to  the  Wigtown 
Buighs  Election  Petition.  The  judge  who  tried  the 
petition  reserved  for  the  opinion  of  the  Court  (inUr  alia)  a 
voting  paper  marked  with  two  crosses  ;  another  not  marked 
with  a  cross  but  with  a  single  stroke  ;  another  marked  with 
a  cross  on  the  left  of  the  candidate's  name  ;  another  marked 
with  a  cross  containing  slight  horizontal  marks,  as  in  the 
printed  letter  X  ;  and  another,  which  was  not  marked  with 
the  materials  provided  by  the  returning  officer — viz.,  black 
lead  pencils — but  with  ink.  The  Court  held  the  three 
voting  papers  first  mentioned  invalid.  Lord  Xeaves 
"  thought  it  essential  to  a  good  vote  that  the  voter  should 
make  the  cross  thus  pointed  out  [in  the  statutory  direc- 
tions], and  that  any  mark  materially  different  would  be  a 
deviation  from  what  the  statute  described,  and  one  not 
fulfilling  the  requirements  of  the  Act."  "  Any  peculiarity 
in  the  marking  would  be  fated  to  the  vote,"  "  'Ijiere  were 
ballot  papers  in  which  a  cross  was  made,  certainly  attempted 
to  bemade^  but  it  was  not  very  well  made.  Wbethertbroogh 
unsteadiness  of  hand,  or  through  an  accidental  disturbance, 
the  cross  lines  were  not  clear  or  steady,  but  seemed  shaky 
KoA  irregular.  He  was  not  of  opinion  that  such  imperfec- 
tions and  defects  were  vrilful,  and  he  considered  it  would 
be  harsh  and  unjust  to  disfranchise  the  voter  for  such 
failings.  Kor  was  he  inclined  to  punish  one  voter  here, 
who  had  made  a  very  respectable  cross,  but  had  thought  it 
not  to  be  the  worse  of  small  feet  or  claws  to  support  it,  and 
to  make  it  like  the  printed  letter  X.  This  seemed  to  his 
Lordship  to  be  unnecessary  ;  but  yet  it  was  not  such  a 
sufficiently  serious  or  suspidous  addition  as  to  make  the 
vote  bad."    As  to  the  position  of  the  cross,  his  Lordship 


thought  "  some  latitude  must  be  allowed,  and  if  tiie  marie 
was  beside  the  candidate's  name,  and  towards  the  right  of 
the  name,  it  should  be  sustained,  but  not  if  it  was  deddedly 
on  the  left  side,  which  raised  the  suspidon  of  an  evasion  cl 
the  statute."  As  regarded  the  maiking  witii  ink,  his 
Lordship  was  of  opinion  that  "the  directions  as  to  the 
voter  marking  his  paper  with  a  pencil  to  be  provided  him 
were  not  expressed  in  imperative  words."  A  good  vote 
under  the  Act  would  be  made  if  the  cross  were  made  with 
the  pencil  "  or  with  ink,  or  with  anything  not  peculiar." — 
Solicitonf  Journal. 


CONTRACTS  BY  INFANTa 

Visoount  Middleton  has  appeared  in  the  character  of 
Protector  of  the  Innocents.  His  lordship  is  eager  to  reacns 
the  aurea  jitventiu  of  this  country  from  the  clutches  of  the 
money  lender,  the  allurements  of  the  jeweller  and  the 
clothier,  and  tiie  grosser  temptations  of  the  purveyor  A 
bill  destined  to  achieve  this  feat  was  read  a  second  time  last 
week  in  the  House  of  Lords  without  debate,  the  Lord 
Chancellor  merely  recommending  that  the  opinion  of  tlie 
common  law  judges  should  be  taken  before  the  bill  was 
advanced  a  further  stage. 

The  question  how  far  youth  should  be  protected  from  the 
craft  of  age,  and  from  its  own  follies,  is  one  that  has  neyer 
received  proper,  or  indeed  any,  treatment  from  moralists  or 
philusophos.  It  is  really  extraordinary  how  little  con- 
sideration nas  been  bestowed  on  a  subject  as  important  as  it 
is  complex  as  concerns  the  young.  There  is  on  the  one  side 
the  manifest  necessity  of  some  sort  of  protection,  and  on 
the  other  side  the  manifest  expediency  of  some  funiliaxity 
with  the  world.  The  authority  of  parents,  of  goardiam, 
and  of  the  Court  of  Chancery,  over  children  and  ward^  tlie 
theory  of  the  Court  of  Cluuioery  in  giving  lehfii  against 
unconsdonable  bargains  in  the  sue  of  rereraiona  and  in  the 
acceptance  of  bills  of  exchange,  are  examples  of  the  recog- 
nition of  the  first  principle;  while  the  whole  syattm  of 
public  school  and  university  education,  and  the  nue  of  law 
that  an  infant  can  bind  himself  to  pay  for  necessariea, 
constitute  recognitions  of  the  second  principle.  As  cunoema 
those  who  have  transactions  with  the  young  there  is  a  fsir 
claim  against  the  fraud  of  those  whose  cunning  is  beyond 
their  years  ;  there  is  an  equity  to  be  paid  for  what  is  lapplied 
of  a  nature  and  to  an  extent  in  all  respects  suitable  to  the 
intant  purchaser ;  and  there  is  the  nninotested  propriety  of 
such  contracts  as  apprenticeships,  marriage  settlements,  and 
funeraU. 

These  various  matters  oSa  immense  scope  for  specuUtiua, 
and  yet  no  one  has  ever  attempted  to  deal  with  tbein  as  a 
whole.  Law  and  equity  have  their  doctrines  conoeniisg 
some  of  them  ;  but  there  is  nuthipg  to  be  proud  of  in  those 
doctrines.  One  of  the  most  ancient  and  esteemed  notions 
of  equity  as  to  the  sale  of  reversions  was  opaet  by  the 
Legislature ;  another,  as  to  the  cancellation  of  negotiable 
instruments  given  by  persons  after  attaining  majority  in 
renew.J  of  like  instroments  given  daring  minority,  haa  not 
been  allowed  to  pass  without  strenuous  objection  outside  of 
Lincoln's  Inn ;  while  the  common  law  doctrine  ns  to 
'  necessaries '  hits  become  a  bone  of  contention  to  the  judges, 
and  a  source  of  infinite  nncertainty  and  embarrassment  to 
traders. 

In  the  famous  case  of  Ryder  v.  WomhwM,  37  Law  J.  Rep. 
(ir.8.)  Exch.  48,  38  Law  J.  Rep.  (K.8.)  Exch  8,  the  Lord 
Chief  Baron  asked  the  jury  to  decide  whether  ruby  and 
diamond  sleeve  links,  and  presentation  goblets,  were  neces- 
saries for  the  in&nt  son  of  a  baronet  of  wealth ;  and  the 
jury,  naturally  thinking  it  better  for  the  young  man  to  pay 
than  for  the  goldsmith  to  lone,  said  they  were.  The  jsdges 
of  the  Court  of  Exchequer  were  at  loggerheads  as  to  whether 
the  case  ought  to  have  gone  to  the  jury,  and  upon  divers 
other  points;  and  the  list  of  authorities  dted,  and  the 
contents  of  those  authorities,  afforded  a  strange  variety  of 
judicial  ideas  on  the  subject.  In  the  Exchequer  Chamber 
five  j  udges  were  of  opinion  that  the  Lord  Chief  Baron  ought 
to  have  directed  a  nonKUit. 

Viscount  Middleton  is  anxious  to  put  an  end  to  Aese 
inconsistencies.  'I'he  general  purport  of  his  bill  ia  to 
protect  infants  against  liability  for  goods  supplied,  and 
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mooey  lent,  exoept  for  *  neceasariea ;'  that  the  judge  uid  not 
the  jaTj  (bidl  decide  the  qaeetion  o{  neoesouiea  ;  aod  that 
ID  iniiuit  shall  not  be  competent  to  ratify  on  hia  nuyority 
nch  oantraota  of  hie  infancy  aa  the  bill  avoids.  This  lart 
proTiaian  seems  a  veiy  proper  corollary  to  the  fint.  The 
propositi(m  to  remit  the  consideration  of  what  are  '  neces- 
nriea '  to  the  judge,  aonnds  well ;  but  those  who  are  familiar 
with  the  history  of  'reasonable  and  probaMe  cause'  will 
hesitate  as  to  its  policy.  The  chief  result  of  the  role  that 
'reasonable  and  probable  cause '  is  for  the  jadge,  has  been  to 
oarry  op  the  question  what  is  'reasocable  and  proDable  oaose ' 
to  the  House  of  Xaords  ;  and  the  probable  outcome  of  this 
bill  would  be  a  series  of  decisions  of  the  Imperial  Court  of 
Appeal  on  '  necessaries.'  Lord  Middlelun  has  adopted  the 
Laid  Chancellor's  suggestion,  and  taken  oounsel  of  the 
common  law  judges.  Their  lordships  have  expressed  their 
general  approbation  of  the  biU.  We  should  have  thought 
that  the  judges  would  bare  been  chary  of  doing  what  juries 
can  do.  A  wise  man  never  goes  out  of  his  way  to  seek  new 
responsibilitiea. 

So  much  for  the  general  character  of  the  bilL  The 
verbiage  of  the  first  section  must  not  pasd  unnotioed.  It  is 
aa  follows:  'All  contracts,  whether  by  specialty  or  by  simple 
contract,  henceforth  entered  into  by  infants  for  the  repay- 
ment of  money  lent,  or  to  be  lent,  or  for  goods  supplied,  or 
to  be  supplied  (other  than  contracts  for  neoesaaries),  and  all 
accounts  stated  with  infants,  shall  be  absolutely  void. 
Provided  always,  that  this  enactment  shall  not  invalidate 
aoy  contract  into  which  an  infant  may,  by  any  existing  or 
fntore  statute,  or  by  the  rules  of  common  law  or  equity, 
enter,  exoept  such  as  now  by  law  are  voidable.' 

TbiM  proviso  would  afford  an  excelleo  t  puzzle  to  candidates 
in  the  Final  Bxamination,  and  we  doubt  whether  any  one, 
except  of  course  the  draftsman  of  the  bill,  can  explain  its 
meaning  fully  and  satiafactuiily.  The  declaratory  part  of 
die  section  makes  certain  contracts,  which  are  now  only 
voidable,  absolutely  void.  The  proviso  protects  certain 
mntraeta  so  long  as  they  are  not  now  voidable.  If  this 
Kction  becomes  law,  then  the  Courts  will  fifty  years  hence 
have  to  ascertam  exactly  what  was  the  law  on  a  given  day 
in  1874.  But  even  six  months  hence  how  is  this  proviso  to 
be  construed  1  It  is  by  no  means  easy  to  say  what  are  the 
oontiaets  alluded  to  in  this  proviso.  Such  contracts  as 
iadentores  of  apprenticeship,  marriage  settlements,  agree- 
ments of  partnership,  leases,  and  admittances  to  copyholds 
fall  widiin  it ;  for  tiiongh  aome  of  these  are  voidable,  yet 
the  new  bdl  wonM  leave  them  capable  of  ratification.  But 
the  praviao  is  altogether  too  obscure  to  be  allowed  to  stand  ; 
and  we  would  suggest  that  more  lucid  language  should  be 
employed  to  explain  what  the  section  is  intended  to 
provide. — TJu  Lav  Journal. 


BECENT    DECISIONS. 


COUKT  OP  COMMON  PLEAS,  Jo»«  22. 

(Sttinga  in  Banco,  before  Lord  Chief  Jnstice  Colebidoe, 
and  Justices  Kbatinq  aod  Gbovs.) 

Pbwkwatsb  v.  Dbakih. 

Tke  Launeaton  BUction  Petition. 

The  Court  deUvered  judgment  in  this  case,  which  was 
signed  on  the  4th  and  Sth  of  June,  by  Mr.  Manisty,  Q.C., 
Mr.  Leresche,  aod  Mr.  Batten,  for  the  petitioner  ;  aod  Sir 
John  Kanlake,  Mr.  SerjesBt  Parry,  and  Mr.  Edwards  for 
the  respondent. 

tbt  facts  of  the  case  were  as  follows  : — The  nomination 
for  the  borough  of  Launceston  was  held  on  the  30th  of 
January,  when  the  petitioner  and  Colonel  Deakin  were 
duly  nominated.  The  poll  was  held  on  the  2nd  of  Februanr, 
when  Colonel  Deakin  obtained  457  votes,  and  Mr.  Drink- 
water  216  votes.  Colonel  Deakin  was  thereupon  declared 
duly  returned ;  but  upon  petition,  tried  before  Mr  Justice 
Hellor,  on  May  4,  it  was  held  that  Colonel  Deakin  was 
guilty  of  a  corrupt  practice  in  ^ving  at  a  public  meeting 
the  day  after  the  nomination,  to  his  tenants,  voters  for  the 
buOMigb,  a  right  to  shoot  and  trap  rabbits,  for  the  purpose. 


it  wss  held,  of  influencing  voters,  and  inducing  voters  to 
vote.  After  the  commission  of  the  offence,  and  before  the 
poll,  the  following  printed  notice  was  issued,  which  it  was 
found,  as  a  Stct,  had  been  brought  to  the  notice  of  the 
voten  before  they  voted  : — 

"To  the  electors  of  the  borough  of  Launceston, — 
Colonel  Deakin,  having  for  the  purpoae  of  influencing  voters 
at  this  election  given  to  all  his  tenants  on  the  Werrington 
estate  and  voters  in  this  borongh  a  right  to  trap  and  shoot 
rabbits,  has,  I  believe,  been  guilty  of  a  corrupt  practice, 
and  as  agent  of  Herbert  Charles  Drinkwater,  Esq.,  a 
candidate  at  this  election,  I  hereby  give  you  and  each  of 
you  notice  that  under  these  circumstances  the  said  Colonel 
Deakin  is  disqualified  from  bong  a  candidate,  and  that  all 
votes  given  for  him  will  be  thrown  away. 

"  I  am,  yours  obediently, 

"  JOHM  GiTBNIT." 

It  was  contended  for  the  petitioner  that  the  status  of  the 
respondent  as  a  qualified  candidate  was  destroyed  by  the 
corrupt  practice  found  by  the  Judge  to  have  been  com- 
mitted, and  that  the  petitioner,  being  the  only  candidate 
before  the  conitituency  eligible  to  receive  their  votes,  was 
duly  elected.  Mr.  Justice  Mellor  postponed  bis  certificate, 
and  referred  the  question  of  the  right  to  the  seat  to  the 
Court. 

Lord  Chief  Justice  CoLEBlDaB  delivered  a  written  judg- 
ment. After  setting  out  the  above  facts,  he  said  tliat  in 
order  to  seat  Mr.  Drinkwater  the  Court  must  be  satisfied 
of  three  things  : — 1,  that  the  other  candidate  was  in  law . 
disqualified  at  the  time  of  the  election ;  2,  that  notice  of 
that  fact  having  been  conveyed  to  the  voters  in  a  sufficiently 
definite  form,  votes  afterwards  given  for  him  were  thrown 
away ;  and  3,  that  the  uncertain^  and  obscurity  of  the 
l^al  fact  upon  which  the  disqualincation  depended  made 
no  difference  in  the  result.  The  law  as  to  these  points  was 
to  be  derived  irom  the  decisions  of  committees,  from 
common  law,  from  statute,  and  from  the  decisions  of 
Election  Judges  and  the  Court  of  Common  Pleas.  If, 
however.  Colonel  Dealdn  was  not  disqualified  at  the  time 
of  the  election,  it  would  be  unnecessary  to  decide  the 
other  points.  This  depended  upon  the  meaning  of  the  word 
"  disqualified,"  which  might  be  used  in  two  senses  at  least, 
either  to  signify  a  person  disqualified  so  that  if  a  great 
majority  of  the  electors  voted  for  him  his  election  would 
be  void,  or  a  person  so  disqualified  to  be  a  candidate  that  his 
election  would  not  only  be  void,  but  electors  voting  for  him 
would  be  held  to  have  wilfully  tiirown  away  their  votes 
and  acquiesced  in  the  choice  of  Uie  other  candidate.  Unless 
Colonel  Deakin  was  disqualified  in  the  latter  sense,  Mr. 
Drinkwater  was  not  entitled  to  the  seat.  There  were,  no 
doubt,  some  disqualifications  which,  if  they  had  existed, 
would,  upon  notice,  have  had  the  effect  contended  for.  At 
Common  Law  it  had  been  held  that  not  having  taken  the 
Sacrament  was,  by  the  operation  of  the  Test  Act,  such  a 
disqualification — it  destroyed  the  atatua  of  a  candidate. 
Election  Committees  had  come  to  a  aimilar  dedsiun  in  cases 
of  infant  aliens  and  the  like,  in  which  cases  something  was 
wanting  in  the  candidate  himself  which  could  not  be  supplied, 
the  existence  or  oon  existence  of  which  did  not  depend  upon 
agreement.  Bribery,  however,  stood  on  a  different  footing. 
The  Bribery  Act,  17  4  18  Vic,  cap.  102,  after  providing 
for  the  punishment  of  certain  acts,  which  included  the 
present  case,  enacted  that  if  any  candidate  should  be 
declared  guilty  of  bribery  by  any  Election  Committee,  he 
should  be  incapable  of  being  elected  during  the  existing 
Parliament.  Tlie  Act  which  gave  the  Judges  jurisdiction 
over  election  petitions  inflicted  xtill  greater  disqualifications 
upon  candidates  found  pi-rsonally  guilty,  but  the  incapacity 
of  a  candidate  to  sit  for  seven  years  was  eipressly  limited 
to  begin  after  the  date  of  his  being  found  guilty.  The 
conclusion,  therefore,  was  that  neither  by  statute  nor  apart 
from  it  was  a  candidate  disqualified  firom  the  moment  of 
his  committing  bribery,  so  as  to  prevent  his  being  a 
candidate  at  tixe  then  election  and  to  cause  votes  given 
for  him  to  be  thrown  away.  Such  were  invalid  for 
the  purpose  of  seating  him,  but  not  thrown  away  for 
the  purpose  of  seating  his  opponent.  He  did  not  tliiok 
any  of  the  decisions  of  Election  Committees,  if  accurately 
oonsidered,  were  inconsisteitt  with  this  concluaon.     There 
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way,  however,  one  decision  whidi  be  admitted  to  be  in 
point,  but  which  he  could  not  follow.  Thia  wM  the  Galway 
case,  decided  by  the  Court  of  Common  Pleas  ia  Ireland  in 
1872,  where  it  was  held  that  certain  oormpt  practices  by 
Captain  Nolan  destroyed  his  statos  as  a  candidate,  and  that 
his  disqualification  existed  previous  to  the  day  of  nomina- 
tion. The  judgment  of  Mr.  Jastice  LawsOQ  was  in  some 
measure  founded  on  a  misconception  of  some  worda  by 
Baron  Martin,  by  an  inaccurate  report  of  which  he  was  pro- 
bably misled.  He  was  of  opinion  that  Colond  Deakin  was 
not  disqualified  from  being  a  candidate  at  the  time  of  elec- 
tion, although  his  conduct  had  properly  avoided  his  elec- 
tion, and  Kubjected  him  to  coDsequencea  under  the  Bribery 
Act.  This  being  his  decision,  it  was  unneoessaty  to  demde 
the  other  points  raised.  As  at  present  adTised,  however, 
he  thought  the  notice  was  sufficient  in  its  terms,  but  that 
in  a  Parliamentary  election,  in  order  to  give  effect  to  such  a 
notice,  the  dixqualification  must  be  founded  on  some  positive 
and  definite  fact  existing  at  the  time  of  the  election,  so  as  to 
lead  to  tbe  fairiuferenoe  of  wilful  perverseness  on  the  part 
of  the  electors. 

Mr.  Justice  Bsirt  deliveredjudgment  to  the  same  effect, 
in  whi<A  Mr.  Justice  Gbovb  concurred. 


EQUITY. 

tFtom  the  SoUdlort'  JmrnaL} 

Gaikbford  V.  Ddmh,  M.B.,  22  W.  B.  499,  L.  B.  17  Bq.  106. 

Ifon-Bxeiuiive  Power  of  Appointotent — legaeiu  /Mowed 
hjf  a  6Hft  of  SetUhu  of  Penonalty  and  Fund  Sulgecito  the 
PiHoer. 

Mr.  Yaoghan  Hawldus,  in  bis  bonk'  on  the  Construction 
of  Wills  Op.  294),  states  the  rule  which  was  finally  established 
by  OreviUe  v.  Brovmt  (7  W.  R.  673,  7  H.  L.  Caa.  689)  in  the 
following  terms : — "If  legacies  are  given  geoerally,  and  the 
rendve  of  real  and  personal  estate  is  afterwards  given  in  one 
masa,  tbe  l^^acies  are  a  charge  on  the  residuary  real  as  wdl 
as  the  personal  estate."  The  reasoning  on  which  this  rule 
is  based  is  very  evident.  "  Residue  "  must  mean  something 
after  something  has  been  deducted.  In  the  recent  case  the 
Master  of  the  Rolls  poidted  out  that  "the  qdestion  has 
generally  arisen  when  tbe  personal  estate  has  failed ;  when 
it  is  said  the  legticy  is  i>ayable  out  of  the  real  estate." 
**  But  in  truth,"  his  Honour  continued,  "  it  is  payable  out  of 
both  funds  by  force  of  the  word  residue." 

la  Gaimford  v.  Dunn  the  rule  in  Oretrille  v.  Sroume,  or 
rather  the  reasoning  un  which  that  rule  is  fonhded  was 
applied  t^i  a  gift  of  Uie  residue  of  a  testatrix's  own  property 
an>l  property  over  which  she  had  a  testamentary  power  of 
appointment.  The  power  was  non-exclusive,  being  a  power 
to  appoint  among  five  brothers  and  sisters  or  their  issue. 
All  the  brothers  and  sisters  were  living  at  the  death  of  the 
testatrix.  By  her  will  testatrix  gave  a  legacy  of  £B  each  to 
three  of  the  five  objects  of  tbe  power,  and  then  proceeded  as 
follows: — "All  the  rest  and  residue  of  my  property,  of 
whatever  kind  and  wheresoever  situate,  and  over  which  1 
have  any  power  of  appointment  or  disposition,  I  give,  devise, 
and  bequeath  unto  and  to  the  nse  of  my  sisters "  [naming 
the  other  two  oot  of  the  five  objects  of  the  power]  "for  their 
own  absolute  use  and  benefit  as  tenants  in  common.  It 
was  contended  that  the  power  being  non-exulusive  was  nut 
well  exercised;  but,  as  we  have  said,  the  Master  of  the 
Bolls  applied  the  reasoning  in  Oreville  v.  Brovme,  and  held 
that  the  legacies  of  £5  must  be  conndered  as  payable  partly 
out  of  the  testatrix's  own  property,  and  partly  out  of  the 
property  subject  to  her  power.  As,  tbeiefore,  no  one  of  the 
objects  of  tlie  power  could  deny  that  a  fraction  of  the 
property  mbject  to  the  power  had  been  appointed  to  him  ur 
her,  tbe  power  was  well  executed. 

ABSis  V,  Addt,  L.C.  &  LJ^.,  22  W.  B.  £06,  L.  B^  9  Ch. 
244. 

Solicitor  made  a  d^endant  tu  having  aided  a  breath  of 
Trust— Cotts 
In  noticing  (17  S.  J.  585)  the  recent  case  of  Baker  v. 
Loader  (21  W.  B.  167),  we  commented  on  tbe  practice  of 
making  a  aolidtor,  who  has  been  employed  in  improper 
traoaactiooa,  •  patty  to  a  suit  arising  ont  of  them,  in  order 


that  the  plaintiff  may  obl»in  diaooveiy  fran  him  and  may 
pray  oosts  against  him  ;  and  in  noticing  (17  Si  J.  611)  the 
judgment  of  Wiokens,  V.C.,  in  the  abov-ementioned  ease  of 
Bamei  v.  Addj/  (21  W.  B.  824),  we  called  attention  to  the 
&ct  that  the  Vioe-Cbaoeellor  drew  a  distinctian  between 
that  case,  whare^  in  his  opinion,  the  pnyer  for  oasts  agaisit 
the  solicitor  was  foonded  on  tiie  anppoadon  tiiat  rdief 
oonld  be  given  against  him  in  the  way  of  replacing  the  fund, 
and  the  class  of  cases  applicable  to  BoJetr  v.  Loader,  when 
the  aolimtor  was  made  a  party  merely  for  diaooveiy  and 
costs.  On  the  appeal  Lord  Selboma  upheld  the  decision  ti 
the  court  below,  dismissing  the  bill  with  costs  ss  sgainst 
the  defiindants,  the  solioitora.  He  did  not,  however,  rely 
on  the  distinodon  drawn  by  the  Vioe-Chancellor ;  sod 
expressed  his  disapproval  of  the  practice  of  making  solieitois 
parties  for  the  purpose  of  charging  them  with  costs.  "I 
have  been  under  the  impression,"  said  hin  Lordship,  "  snd  [ 
hope  the  impression  will  go  abroad,  that  of  late  years  tbe 
court  has  set  its  &ee  against  making  solicitors  or  other*, 
who  are  properly  witnesses,  and  who  are  not  chargeable 
with  any  part  of  the  relief  prayed,  parties  to  raits  with  a 
view  of  charging'  them  with  costs  alone.  I  know  no 
prindple  on  which  they  can  be  ohaiged  and  made  parties 
for  that  purpose,  unless  other  and  further  relief  might  also  be 
given  against  them.  In  this  case  we  have  held  that  these 
gentlemen  are  not  so  chargeable." 

The  facts  in  Bamet  v.  Addy  were  that  the  soltcitors  had 
been  employed  in  the  preparation  and  approval  of  deeds 
whereby  Addy,  the  sole  trastee  of  a  will,  appointed  Barnes 
to  be  the  sole  trustee  of  that  part  of  tbe  testatoi'i  propeit; 
which  was  settled  opon  Barnes's  wife  for  her  separate  nse 
without  power  of  anticipation,  with  remainder  to  her 
children,  and  whereby  Barnes  covenanted  to  indemnify 
Addy  in  respect  of  tbe  transaction.  The  part  of  the  trust 
funds  in  qnestion  was  transferred  to  Barnes  and  used  by 
him  in  his  bnsineas  and  lost.  It  was  contended  that  the 
appointment  of  Barnes  as  sole  trastee  of  his  wife's  share  di 
the  fiind,  and  the  transfer  of  that  sbsre  to  him,  wen  elear 
breaches  of  trust,  and  that  the  aolicitors  were  pnrties  to  and 
assiiited  in  the  perpetration  of  the  breaches  of  trust,  and 
ought  to  be  made  liable  aooordingly.  The  following  extract 
from  Lord  Selbome's  judgment  will  indicate  how  he  dealt 
with  the  case  so  made  : — "  Strangers  are  not  to  be  msde 
constructive  trustees  merely  because  they  act  as  the  agents 
of  truateea  in  transactions  within  their  legal  powen,  trans- 
actions, perhaps,  of  which  a  court  of  equity  may  disapprove, 
unices  thote  agents  receive  and  become  chargeable  with 
some  part  of  tbe  trust  property,  or  unless  they  assist  with 
knowledge  in  a  dishonest  and  fnuidulent  design  on  the  part 
of  the  trustee." 


COMMON    LAW. 

Trover — Chnventon. 

Hiotn  V.  Bon,  Ex.,  22  W.  B  414,  L.  B.  9  Ex.  86. 

Whatever  may  be  the  result  of  Fovier  r.  SolUni  (20  W. 
B.  86S,  L.  B.  7  Q.  B.  916)  in  the  House  of  Lords,  there 
can  be  little  doubt  about  the  oorrectnews  of  the  dedaioa  in 
this  case.  Tbe  plaintiff  had  forwarded  barley  by  railway  to 
the  defendant,  who  bad  never  ordered  it,  with  a  deliveiy 
order  making  it  deliverable  to  "consignor  or  consignee." 
By  tbe  persuasion  of  the  plaintiff's  broker,  through  whose 
fraudulent  trick  tbe  whole  transaction  was  brought  about, 
the  defendant  endorsed  the  order  to  the  broker,  with  a  view 
to  its  being  (ai  the  broker  pretended)  returned  to  the 
plaintiff ;  but  the  broker,  having  got  the  order  so  endorsed, 
made  away  with  the  barley.  The  intention  was  no  doabt 
ail  innocent  one  on  the  part  of  the  defendant  ^  but  if  ever 
an  action  can  be  maintained  for  conversion  where  there  is 
not  an  assertion  b}  the  defendant  of  some  title  uontnry  to 
the  plaintiff's,  this  surely  is  the  case.  It  is  observed  by 
Bramwell,  B.,  (1)  that  the  defendant's  act  was  wholly 
Unnecessary  and  gratuitons;  if  he  had  done  nothing  tbe 
barley  would  have  been  safe ;  (2)  that  this  act  enabjed  a 
third  persbn  to  deprive  the  plaintifb  wholly  of  their  barley; 
and  it  may  be  added,  in  the  third  place,  that  the  defendant 
knew  that  the  broker  was  only  broker — knew  therefore  that 
as  such  tbe  broker  had  no  right  to  the  custody  ot  the  gooda, 
and  had  no  reason  to  assume  that  any  larger  authority  had 
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bees  giTen  to  him  by  the  plaintiff.  Cleasbjr,  B.,  aeema  to 
mak*  the  qnntioii  tun  vety  muoh  oo  the  drcamstaace  that 
the  defendut  had,  by  endondng  the  delivery  order,  trans- 
{■Red  the  "indicia  o{  title " ;  but  we  cannot  ue  that  this 
make*  the  matter  any  clearer.  If  the  defendant  had  Tolun- 
tarily  taken,  poaaenon  of  the  gooda  and  handed  them  over 
to  the  broker,  the  resnlt  mnst  have  been  the  tame  ;  the  act 
he  J&i  waa  in  fact  equivalent  to  thia.  If,  indeed,  he  had 
f<nmd  himaelf  againit  hia  will  in  poaseaiion  of  the  gooda,  a 
difflnnt  qneation  woaU  have  aiiaen  ;  beeanae  he  would  at 
least  have  been  entitled  to  rid  himself  of  their  poaeeasion ; 
but  eTSD  in  that  case  we  must  cunfeas  that  we  shoald  have 
thooght  the  ooane  he  adopted  wonld  have  rendered  him 
liafale,  for  it  waa  obvionaly  an  nnreaaonable  and  incantioas 


MODIFICATION  OF  CONTEACTS  WITHIN  THE 
STATUTE  OF  FRAUDS. 
It  ia  oonaiatent  with  the  policy  of  the  common  law  that 
parties  should  be  allowed  to  alter  agreements  previoualy 
entoed  into,  whether  written  or  oral .  It  is  even  competent 
to  alter  a  written  contract  by  a  snbaeqaent  oral  agreement. 
TUb  rale  is  thus  stated  by  Lord  Danman  in  Oou  v.  Lord 
NugaU,  6  Bam.  &  AdoL  66:  "After  the  agreement  has 
been  redaoed  into  writing,  it  is  competent  to  Uie  parties,  at 
any  tiow  befbre  breach  of  it,  by  a  new  con  tract,  not  in 
writing,  either  altogether  to  waive,  dissolve,  or  anonl  the 
foimer  i^greement,  or  in  any  manner  to  add  to,  anbtract 
from,  cr  vary,  or  qualify  the  terms  of  it,  and  thoa  to  make 
a  new  contract,  which  is  to  be  proved,  partly  by  the  written 
agreement,  and  partly  by  the  aubaeqaent  verbal  terms 
engrafted  upon  what  will  thos  be  left  of  the  written  Rgree- 
zaent"  And  again,  in  Stead  v.  JDaaber,  10  A  &  E.  66: 
"Independent  of  the  statute,  there  is  nothing  tu  prevent  the 
total  waiver,  or  the  partial  alteration,  of  a  written  contract, 
not  ondar  aiaal,  by  parol  agreement."  The  question  for 
pnasBt  coniidetation  is,  has  the  atatate  of  fraads  changed 
tUsnle! 

It  is  perfecOy  well  rettled  that  a  parol  agreement,  invalid 
fer  want  of  the  observance  of  the  statutory  formalities,  is 
Dade  eflfeotive  by  a  subsequent  performance  of  the  require- 
mcaits  ut  the  statnte.  The  meeting  of  the  minds  of  the 
parties  and  the  observance  of  the  atatntory  formalities  need 
not  be  riraoltaneoas.  Thns,  the  delivery,  payment,  or 
execation  of  the  memorandum  may  be  made  on  a  day  sub- 
seqnent  to  the  original  negotiation.  BcntwtU  v.  CfKeife, 
S2  Barb.  484 ;  MaeKnigkt  v.  IhaUop,  6  N.  Y.  687;  Bittdl 
V.  Saleom,  39  id.  284;  AUii  v.  Read,  45  id.  142;  Damon  v. 
(Morn,  1  Pick.  480;  Thompson  v.  Alger,  12  Met  451. 

Now,  is  it  any  more  difficult,  by  subsequent  acts,  to  alter 
or  modiiy  a  parol  agreement  valid  under  the  statute  of  frauds, 
than  to  render  valid  and  lawful  a  parol  agreement  originally 
taeiM  under  the  statnte?  Is  it  any  hanler  to  change  than 
to  create! 

Thia  question  has  been  aomewhat  mooted  on  the  other 
aids  of  the  ocean.  O^ff  r.  Penn,  1  M.  ft  S.  21,  waa  an 
aetioa  of  assompait  for  not  accepting  a  quantity  of  bacon, 
wbieh  by  a  written  contract  the  defendant  agreed  to  pnr- 
cfasae  of  the  plaintiff^  to  be  delivered  at  certain  fixed  timea 
After  a  part  delivery,  the  plaintiff,  at  the  request  of  the 
defendant,  agreed  not  to  press  the  delivery  of  the  residne. 
The  defendant  afterward  refased  to  accept 'the  residue,  and 
sat  np  the  statute  of  frauds  as  a  defence,  bnt  the  court  held 
that  there  bad  been  a  parol  dispensation  ol  the  performance 
of  the  written  contract  as  to  the  times  of  delivery,  which 
vaa  not  effected  by  the  statnte  of  frauds.  Lord  Ellen- 
lioRragb,  in  pronouncing  judfpnent,  said :  "  It  is  admitted 
that  there  was  an  agreed  substitution  of  other  days  than 
those  originally  specified  for  the  performance  of  the  con- 
tract; still,  the  contract  remains.  Sappose  a  delivery  of 
live  bogs  instead  of  bacon  had  been  substituted  and  accepted; 
night  not  that  have  been  given  in  evidence  as  an  accord 
and  aatirfisetion  t  So  here  the  parties  have  chosen  to  take 
asobstitatcd  performance."  "The  principal  design  of  the 
natote  of  fraods  was  that  parties  should  not  have  impoeed 
OB  them  burdensome  contracts  which  they  never  made,  and 
lie  fixed  with  goods   which   they  never  contemplated  to 


This  case  has  not  been  fallowed  in  England,  and  indeed 
has  been  subsequently  disapproved.  Oou  v.  Lord  Nugent, 
supra;  Stomll  v.  Robinton,  3  Bing.  N.  E.  928;  Stead  v. 
Damber,  tupra;  Noble  v.  Waird,  2  L.  R.  Ex.  185;  Manhatt 
V.  Lj/nn,  6  M.  ft  W.  109.  In  Stoaell  v.  Jtobuuon,  it  was 
htid  that  the  time  for  the  performance  of  a  written  contract 
for  the  sale  of  lands  could  not  be  enlarged  by  a  suheequent 
oral  agreement.  In  Ooas  v.  Nugent,  it  was  held  that  where 
there  was  a  written  contract  for  the  sale  of  several  lots  of 
land,  a  snbseqaent  oral  agreement  to  waive  the  obligation 
to  make  titie  to  one  of  the  lota  was  invalid.  Stead  v.  Dawber, 
Noble  V.  Ward,  and  Manhall  v.  Lynn,  were  caaes  of 
agreements  to  sell  goods  with  subsequent  agreements  to 
enlarge  the  time  for  delivery.  These  were  all  cases 
in  which  the  original  contract  was  in  writing,  and 
none  of  the  formalities  prescribed  by  the  statnte  were 
observed  in  connexion  with  the  provision  agreed  to  be  sub- 
stituted. The  English  oiurts  seem  to  shrink  from  the  idea- 
of  enforcing  a  oontraet  partly  in  writing  and  partly  by 
parol. 

Tne  doctrine  of  Ouff  v.  Penn,  however,  received  the 
authoritative  approval  of  the  Supreme  Court  of  Mass- 
aohosetto  in  Owmmingt  v.  Arnold,  3  Meto.  486,  and  wss  there 
preferred  to  the  doctrine  of  Gott  v.  Nugent  and  SUraeU  v. 
Bobinion.  In  this  case  it  was  held,  that  in  a  suit  upon  a 
written  contract  falling  within  the  statute  of  frauds,  a  sub- 
sequent parol  agreement  might  be  shown  by  which  the  terms 
of  payment  were  varied.  Wilde,  J.,  says:  "The  statute 
nqnires  a  memorandun  of  the  bargain  to  be  in  writing, 
that  it  may  be  made  certain;  but  it  does  not  undertake  to 
regulate  its  performance.  It  does  not  say  that  such  a  con- 
tract shall  not  be  varied  by  a  subsequent  oral  agreement  for 
a  substituted  performance.  This  is  left  tu  be  decided  by 
the  rples  and  principles  of  law  in  relation  to  the  admission 
of  pifrul  evidence  to  vary  the  teims  of  written  contracts." 
The  objeotioD  that  to  ijlow  a  party  to  sue  partly  on  * 
written  and  partly  on  an  oral  agreement  would  be  in  direct 
opposition  to  the  statute,  he  meets  by  saying:  "No  party 
having  aright  of  action  can  be  compelled  to  sue  In  this  form. 
He  may  always  declare  on  the  written  contract,  and  onleaa 
the  defendant  can  prove  performance  according  to  the 
terma  of  the  contract,  or  according  tn  the  agreement  for  a 
substituted  performance,  the  plaintiff  would  be  entitled  to 
judgment."  He  thinks  that  "Stowell  v.  iioitiuon  waa 
decided  on  a  mistaken  construction  and  application  of  the 
statnte  of  frauds,  and  that  the  distinction  between  the  con- 
tract of  sale,  which  is  required  to  be  in  writing,  and  its 
subsequent  performance,  as  to  which  the  statnte  is  silent, 
was  overlooked,  or  not  sufficiently  connidered  by  the  Court ;" 
and  "that  the  principle  on  which  Cuffy.  Penn  was  decided, 
is  more  satisfactory  and  better  adapted  to  the  administration 
of  justice  in  this  and  similar  oases.'' 

The  doctrine  of  Cuff  v.  Penn  and  Cvmmmgt  v.  AnuM 
has  been  adopted  in  thia  State  in  the  case  of  BUmchard  ▼. 
Trim,  88  N.  V.  227.  In  that  case  the  Court  of  Appeals 
say  of  Oummingt  v.  Arnold;  -'The  holding  is  sound,  and  is 
sapported  by  numerous  authorities.  The  statnte  requires 
the  making  of  the  oontiact  to  bo  by  writing,  bnt  it  does  not 
undertake  to  regulate  its  performance,  nor  does  it  say  that 
it  shall  not  he  varied  by  parol.  That  is  left  to  be  decided 
by  the  general  rules  of  law  and  evidence.  Thns,  in  the 
present  case,  I  doubt  not  that  the  terms  of  payment*  by 
Calkins  to  Blanchard  could  have  been  modified  at  the 
pleasure  of  the  parties,  and  the  original  sale  would  have 
"furnished  a  sufficient  consideration  fur  such  arrangement." 
Where  the  same  contract  in  its  essentials  is  altered  in  its 
details,  we  at  oi;ce  appreciate  the  proposition  of  a  modifica- 
tion." 

It  should  be  noted  that  even  the  English  cases  which 
disagree  with  Cvff  v,  Penn  concede  that  a  new  contract  tnay 
be  substituted  in  place  of  the  original  agreement,  provided 
the  new  agreement  ia  evidenced  by  some  one  of  the  statu- 
tory furmalities. 

We,  therefore,  conclude  that  the  rule  in  this  country 
n^akes  it  competent  for  the  parties  to  any  contract  within 
the  purview  of  the  statute,  whether  written  or  6ral,  subse- 
quently to  change  any  of  its  terms  by  oral  agreement;  and 
provided  the  change  is  not  of  such  a  nature  aa  to  oonatitute 
•  new  contract,  this  mi^  be  done  without  the  observance  trf 
any  of  the  statutory  formalities. — Albany  Lent  Jowmal. 
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GARNISHEE    ORDERS    IN    CASES    OF    BANK- 
RUPTCY. 

The  OK  of  JSmanud  v.  Bridget  (30  L.  T.  Hep.  N.  S.  194 ; 
L.  Rep.  9  Q.B.  286)  deddea  tbftt  "a  creditor  who  has 
obtained  and  made  absolute  a  gamiihee  order  before  the 
baukmptcy  of  his  debtor  is  a  creditor  holding  '  a  charge '  on 
the  baokrupt's  estate  as  a  security  for  a  debt  due  to  him 
within  the  Bankraptoy  Act,  1869,  a.  16,  suba.  6."  The 
Chief  Judge  in  Bankruptcy,  however,  doea  not  appear  to 
coinnide  with  this  view  of  the  law,  so  distinctly  laid  dawn 
by  the  Court  of  Queen's  Bencdi.  In  £x  parte  Oreemeay  ; 
Be  Adam*  (29  L.  T.  Rep.  N.  S.  76 ;  42  L.  J.,  N.  S.,  16, 
Bank.),  Bacon,  C J.,  says :  "  The  ordier  of  attachment,  in 
order  to  make  the  creditor  a  '  secured  creditor '  within  the 
meaning  of  sect.  16,  sub-sect.  6,  of  the  Act  of  1869,  and  to 
gire  him  protection  under  sect.  96,  ought  to  have  been 
executed  by  heiauie  and  sale  before  the  petition  for  adjudica- 
tion was  prasented."  The  question  is  one  of  importance, 
and  the  present  state  of  the  decisions  can  scarcely  be  con- 
sidered satisfactory.  It  is,  therefore,  worth  while  to  examine 
the  subject  som«what  in  detaU.  We  venture  to  think  the 
decision  of  the  Chief  Judge  would  not  have  been  precisely 
the  same  had  Emanud  v.  Bridger  (vbi  sup.)  been  decided 
when  at  parte  Onenway,  re  Adame  (ubi  twp.)  was  before 
him.  It  is,  doubtless,  of  importance  that  property  of  the 
bankrupt  should  reaoh  the  trustee's  hands,  so  as  to  be 
equally  divided  among  the  creditors  generally  ;  but  there  is 
danger  lest  an  over-anxiety  to  secure  evei^ljiing  for  the 
trustee  should  deal  harshly  with  the  clear  rights  of  such 
creditors  as  by  special  diligence  have  obtained  security  for 
their  debts.  In  car  parU  Bocke  ;  re  Hail  (26  L.  T.  Rep.  N. 
S.  287  ;  L.  Rep.  6  Ch.  795),  the  sheriff,  acting  under  a  writ 
of  fi.  fa.,  had  seiaed  the  goods  of  a  debtor,  after  which  the 
debtor  preseuled  to  the  County  Court  a  petitioo  for  liqAda- 
tion  by  arxaogement,  thereby  committing  an  act  of  bank- 
ruptcy ;  and,  on  the  same  day,  obtained  an  injunction 
restraining  the  sheriff  from  proceeding  to  a  sale.  The 
sheri^  however,  sold  the  goods,  and  paid  the  balance  of  the 
proceeds  of  the  sale  into  the  county  court.  The  County 
Coiirt  Judge  ordered  payment  of  the  sum  in  court  to  the 
trustee ;  and  Sir  James  Bacon  dismissed  the  execution 
creditor's  appeal,  saying  the  object  of  the  law  of  bankruptcy 
was  to  secure  a  fair  and  equal  distribution  of  the  assets 
among  the  orediton.  But  Lord  Hatherlmr  and  the  Lords 
Justices  reversed  this  decision  of  the  CSiief  Judge,  and, 
taking  a  broader  view  of  the  rights  of  execMion  creditors, 
held  that  the  execution  creditor,  and  not  the  trustee  under 
the  liijuidation,  was  entitled  to  the  money  in  court.  Lord 
Hatherley,  in  his  judgment,  points  out  (L.  Rep.  %  Cb.  798) 
that  whereas  under  Uie  Act  <>f  1849,  both  seiaure  and  sale 
were  necessary  to  perfect  the  title  of  the  execution  creditor, 
the  Act  of  1869  does  not  render  a  sale  necessary  for  that 
purpose.  Mr.  Justioo  Quain,  in  £manwl  v.  Bndger  (uU 
tap.),  delivering  the  judgment  of  Cockbum,  C.J.,  Mellor, 
J., and  himself,  says  (L.  Rep.  9  Q.  B.  290)  ;  "It  appears  to 
US  thst  the  attachment,  or  seizure  by  way  of  execution  for 
a  debt  due  from  a  specific  person  named  in  the  order, 
resembles  an  actual  seiaure  of  goods  by  the  sheriff  much 
more  than  the  delivery  of  the  writ  to  the  sherit^  which 
binds  no  specific  gooos,  but  merely  the  property  of  the 
debtor  in  general.  The  execution  creditor  can  do  no  further 
act,  as  regards  the  debt  attached,  than  to  obtain  his 
garnishee  order,  serve  it,  and  make  it  absolute."  Krom  this 
it  follows  that  Uie  attachment  order  needs  nut  a  subsequent 
sale  prior  to  the  presentation  of  a  petition  for  liquidation  to 
nverride  the  truxtee's  claim.  Sect.  12  of  the  Act  of  1869 
enacts  that  where  a  debtor  shall  be  adjudicated  bankrupt, 
no  creditor,  whose  debt  is  provable  under  the  bankruptcy, 
shall  have  any  remedy  against  the  person  or  property  of  the 
bankrupt,  except  in  manner  directed  by  that  Act.  But  it 
adds  tiiat^  notwitbstan>liiig  this,  the  power  uf  any  creditor 
holding  a  security  upon  the  property  of  the  bankrupt,  to 
realize,  or  otherwise  deal  with  such  security,  shall  remain 
the  s.'une  as  if  this  section  had  not  been  passed.  Then  sect. 
16,  sub-sect  6,  provides  that  a  "secured  creditor"  shall  in 
this  Act  mean  any  creditor  holding  any  mortgage,  charge, 
or  lien  on  the  bankrupt's  estate,  or  any  part  thereof,  as 
security  for  a  debt  due  to  him.  The  Court  of  Queen's 
Bench  has  now  dedded  that  certainly  where  the  creditor 


who  has  obtained  the  garnishee  order  has  made  it  absolute 
before  the  bankruptcy  of  his  debtor,  he  holds  a  charge  on 
the  bankrupt's  estate,  and  may  reaUxe  or  otherwise  deal 
with  his  security  within  the  reservation  contained  in  sect  12. 
Mr.  Justice  Quain  seemed  rather  inclined  to  bold  that  tbs 
order  nui,  when  served,  constituted  »  "charge,"  for  he  says 
(L.  Rep.  9  Q.  B.  290)  :  "  We  think  that  the  garnishee  order, 
especially  when,  as  in  this  ease,  it  was  mads  absolute  befora 
the  bankraptoy,  does  constitute  the  execntion  creditor,  a 
creditor  holding  sseority  on  the  property  of  the  baoknipt 
within  sect.  12  of  the  Bankruptcy  Act  1869."  aneb, 
certainly,  would  seem  a  oonseqnenoe  of  the  woids  of  not  63 
of  the  Common  Law  Procedure  Act  1854,  which  enacts  that 
service  of  the  order  shall  bind  such  debts  in  the  garnishee's 
hands.  The  difficulty  appears  to  have  arisen  from  the 
wording  of  the  old  E^nkrnptoy  Act  of  1849,  sect.  184,  and 
the  cases  decided  under  it.  finder  that  Act  the  creditor 
might  realize  if  he  had  a  "  mortgage  or  lien "  bat  not 
necessarily  if  he  had  a  charge.  Then  the  cases  Hobite$  v. 
Tutton  (24  L.  J.  846,  Q.  B.),  and  TWmry  v.  Brovn  (30  L. 
J.  46,  Q.  B.),  settled  the  law  to  be  that  service  uf  an  attach- 
ment order,  even  when  made  abaolate  befigre  bankraptoy, 
did  not  constitute  either  a  mortgage  or  a  lien.  Henos, 
under  the  Act  of  1849,  the  assignees  of  the  bankrapt  arsrt 
able  to  disregard  the  garnishee  order,  and  the  diligent 
creditor  was  deprived  of  all  the  benefit  of  bis  penevenwce, 
just  as  he  supposed  ha  was  to  reap  the  fruits  of  his  verdict 
and  judgment.  Tlie  Act  of  1869,  however,  contains  different 
provisions,  and  it  does  not  follow  precisely  the  wording  of 
sect  184  of  the  Act  of  1849,  for  under  the  present  Act  the 
execution  creditor  may  realize  if  he  has  a  "  charge  "  on  Ui« 
debtor's  property.  ^Hiis  word  "charge,"  the  Court  of 
Queen's  Bench,  holds  to  be  of  wider  siguifioanoe  than  thd 
words  "mortgage"  or  ''lien,"  and  the  rights  of  thejndg- 
ment  creditor  are  therefore  enlarged  by  the  present  Act. 
The  result  of  the  cases  is  therefore  tiiis :  Just  as  seisoie  by 
the  sheriff  makes  the  execution  creditor  a  "  secured  (seditor, 
and  gives  him  a  better  claim  than  the  trustee  under  the 
bankruptcy  occurring  after  such  seizure,  though  before  sale; 
so  service  of  a  garnishee  order  niti,  at  all  events  if  the  older 
be  made  absolute  before  tbe  act  of  bankruptcy,  will  enable 
the  judgment  creditor  to  realize  his  security  or  "charge," 
and  give  him  a  better  title  than  the  trustee  in  bankruptcy. 
Such,  at  least,  is  the  law  as  laid  down  by  the  Court  of 
Queen's  Bench ;  and  we  venture  to  think  that  such  sn 
exposition  of  tbe  law  is  sounder  and  more  consistent  with 
the  principles  expressed  by  the  Court  of  Chancery  Appeals 
in  ex  parte  Bocke  (vbi  tup.),  than  the  decision  arrived  at  by 
the  Qiief  Judge  in  Bankruptcy  in  ex  parte  Oreenvay ;  re 
Adamt  (iihi  sup.)  While  it  is  true  that  the  object  uf  the 
bankruptcy  legislator  should  be  to  seoure  to  all  ereditoia 
their  liglits,  there  is  no  rvason  why  the  principle  of  depriving 
a  diUgent  creditor  of  an  advantageous  position  be  has  taken 
up  before  the  act  of  bankruptcy  sliould  be  extended  Gsrther 
than  is  absolutely  neceenary. — Law  Time*. 


TACKINa  IN  A  REGISTER  COTJN  FY  AS  AGAINST 
A  SUBSEQOBNT  REGISTERED  INCUMBRANCE 

Referring  to  our  notice  in  last  week's  impression  of  the 
decision  oi  Bacon,  V.C.,  in  Oredlarul  v.  Potter  (30  L.  T. 
Rep.  N.  S.  366),  we  have  received  the  following  communi- 
cation from  a  contributor  who  dissents  from  the  concluuon 
of  tbe  Vice-Chancellor  in  that  case,  and  from  our  inference 
that  the  cases  of  Bedford  v.  Bacchiu,  or  Backhouie  aud 
Wrightton  y.  Httdton,  must  be  treated  as  overruled. 

SiB, — I  have  the  misfortnne  to  differ  from  tbe  view 
expressed  in  your  number  of  la'st  week,  that  the  cases  of 
Bedford  v.  Badchoute,  and  Wrighleoa  v.  Hudtm  must  be 
conxidered  as  overruled  by  the  recent  decision  of  Bacon, 
V.C,  in  Credland  v.  PoUer.  1  at  once  concede  that 
Oredland  r.  Potter  is  incompatible  with  the  early  cases,  and 
that  if  the  matter  were  ru  iiUegra,  the  decision  in  Ortdlmd 
V.  Potter,  as  giving  comprehensive  effect  to  a  system  of 
registration  might  perhaps  b«  a  politic  one.  My  own 
strong  impression  however  is,  that  tbe  law  is  firmly  settled 
tbe  other  way,  and  that  if  a  corrective  is  required,  legis- 
lative action  will  be  found  necessary.  In  the  early  casenthe 
registered  second  mortgage  preceded  tbe  farther  advance. 
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!■   Ondland  t.   Potttr  the  ragistered    seoond    mortgage 
fiiUowed  it    A  diatdnetion  might  ba  taken,  therefore,  oo  the 
graand,  thatin  OncUaiid  v. Patter ihanwaa  amemonuidmu 
of  fnxthar  adranoa  which  could  have  bee^  regiatered  ao  aa 
to  giTO  notioa  to  a  auheeqaent  lender  aeanming  the  register. 
Xhia,  bowerer,  would  acaioely  be  a  aatiafactory  reaaon  fur 
poatponing  the  further  adTanoe,8inceit  would  not  be  a  little 
{■nnwgiuona  to  allow  a  murigagee  to  take  a  further  adTanoe 
obIj  wbm  it  waa  anbaequent  in  date  to  the  aecood  mort- 
glig«b     I  aniTe  at  the  oonoluaioa  that  the  early  oaaea  cited 
CHHMi   be  deemed  to  be  OTermled  &om    the  foHowiBg 
eoaadanttiona,  tIi.  : — lit.   It  doea  not  appear  from  the 
rqtort  of  Cndiand  v.  Potter,  either  in  The  Lea  Times 
Aporta  or  The  Weekly  £eporter,  that  the  early  cases  were 
pteaaed  or  even  cited  in  argoment.    2nd.    The   case  of 
Bn(/bnt  v.  JBaekhouee  was  a  decision  of  Lord  Chancellor 
Jiiog,  in  the  year  1730,  and  it  doea  not  appear  how  his 
deoiaiaa  can,  atler  being  acquiesced  in  for  more  than  140 
yean,  be  OTermled  by  ue  dedaiou  of  a  Yioe-ChanoeUor,  or 
indeed  of  any  number  of  judges  of  first  instance.    3td.  The 
dedfaoD  in    1737,  of  Sir  John  Jekyll,  in   Wrightton  v. 
Bmdaim,  ia  praoisely  to  the  same  efieet  aa  Lord  King's  in 
Bti^tnt  V.  Badtkmue.    4th.   The  decisions  in  both  these 
eases  have,   without  diSMsnt,  been  adopted  by  Lord  St. 
liBonanla  (V.  &  F.  728,  Uth  edit.),  and  by  Mr.  Dart  (V.  & 
P.  780,  4th  edit.),  together  with  the  conolusioa  of  Lord 
Oamdso  in  Morteods  T.  Didceiu,  in  the  year  1768  (Amiiler, 
678),  founded  on  Beefford  t.  Sadciouee,  that  regiatratiou  in 
a  county  regiater  is  not  per  te  notice.    The  Lord  Chancellor 
in  giving  judgment  said,  "  If  this  was  a  new  point  it  might 
admit  uf  difSioulty,  but  the  determination  in  £eefford  t. 
Sucttotue  aeems  to  have  settled  it,  and  it  would  be  mia- 
ehieroua  to  disturb  it.     The  Act  providea  for  one  single 
ease  only,  that  ia,  to  make  unregistered  deeda  void  against 
Rgiatered  deeds,  but  ihere  ia  no  proviaion  by  the  Act  in  a 
ease  when  all  the  deeds  are  registered.   And  yet  it  becomes 
a  serious  question  whether  a  court  of  equity  should  not  say 
that  in  all  cases  of  registry,  which  is  a  pubUo  depository  for 
deeds,  and  to  which  any  person  may  reaort,  a  subsequent 
parchaser  ought  not  to  aearch  or  be  bound  by  notice  of  the 
r^gistiy  as  he  would  of  a  decree  in  equity  or  judgment,  at 
law  I    It  ia  a  point  in  which  a  great  deal  of  property  is 
coooerned,  and  is  a  matter  of  consequence.    Much  property 
haa  been  aettled,  and  oonveyances  have  proceeded  on  the 
ground  of  that  determination.    ...    A  tfauuaand  neglecta 
to  aearch  have  been  oocaaioned  by  that  determinatior,  and 
therafon  1  cannot  take  upon  me  to  alter  it.   If  it  waa  a  new 
case  I  dioold  have  my  doubts ;  but  the  point  ia  cloaed  by 
that  determination,  which  has  been  aoquiesoed  in  ever  since. 
Lord  Caoiden  accordingly  decided  that  a  prior  equitable 
diaige,  though  registered,  could  not,  through  the  mere  fact 
of  registiation,  prevail  against  a aubsequentlcgal  mortgage." 
6th.  The  deoiaion  of  the  House  of  Lords  in  Mill  v.  Hill  (3 
H.  L.  Cases  838),  on  a  aindlar  question  arising  under  the 
Irish  Begittry  Acts,  and  in  wluoh  a  different  result  waa 
anived  at,  founded  itaelf  entirely  on  the  peculiar  wording  of 
the  Iriah  Act,  following  therein  the  deciaion  of  Lord  Redes- 
dale  in  Buthdi  v.  BusheU  (1   Schu.  &  Lef.  91).    Lord 
Bcdesdale  emphatically  denied  that  registry  was  notice  to 
all  intents^  and  pointed  out  the  mischievous  results  which 
wDoU  flow  from  the  admission  of  such  a  doctrine.     He  also 
nsaks  with  respect  and  approbation  of  the  decisions  of  Sir 
Joseph  Jekyll  and  Lord  Kiug.    Lord  Truro,  in  delivering 
•he  judgment  of  the  House  of  Lords  in  Mill  v.  Bill,  saic^ 
"In  Butheii  r.   Bueheli  Lord   Kedesdale  took    time    to 
OMMidar  the  question,  and  delivered  an  elaborate  judgment 
B|i<»  the  subject,   marked   by  all    the    inteHigt-noe    and 
aoondneea  of  law  for  which  that  learned  judge  was  con- 
spicuous, and  be  came  to  the  conclusion  that  upon  the  true 
ooDstmction    of  this   section  (the  4tli  in   the  Irish  Act), 
diffiiring  in  its  language  from  the  section  in  the  English 
Act,  tlM  equity  in  the  grant  which  was  registered  would 
prevail  aa  an  equity  against  any  subsequent  grant  by  the 
SUM  party  inconsistent  with  it." 

The  fwcible  language  of  Lord  Truro  in  speaking  of  the 
neoeadty  of  adhering  to  settled  rules  iu  supporting  Lord 
Kedesdale's  deoiaion  on  the  construction  of  the  Irish  Act, 
applies,  smtotu  mutandit,  to  Lord  King's  and  Sir  Joseph 
Jekyll's  decisions  oD  the  English  Acts.  "It  is  now  fifty 
ysan  since  Lord   Kedesdale  came  tp  that  decision,  and 


between  six  and  aeven  years  since  the  present  Lord  Obao- 
cellor  (Lord  St,  Leonard's),  then  holding  the  seals  of 
Ireland,  confirmed  and  adopted  it.  If  the  rules  of  law 
applicable  to  the  settlement  of  property,  which  have  been 
solemnly  decided  and  acted  upon  during  a  period  of  fifty 
years,  which  have  governed  professional  menintbatoonntiy 
in  advising  and  in  arranging  thrir  clients'  interesto  in 
respect  of  property  are  to  be  called  in  question,  and  if  at  the 
end  of  that  time,  that  which  might  have  been  at  one  time 
doubtful,  but  has  long  since  been  settled,  is  to  be  Mopeoed 
and  reconsidered  and  an  alteration  takes  place,  I  oonMss  it  ' 
appears  to  me  that  the  oourts  would  become  rather  a  aiiara 
than  a  protection.  The  opinion  uf  Lord  Bedesdale  was  by 
itself  entitled  to  great  weight  as  an  authority,  and  it  is 
entitled  to  still  greater  weight,  when  the  length  of  time  is 
considered  during  which  1  must  suppose  it  to  have  been 
acquiesced  in  and  to  have  been  acted  upon  in  regulating  the 
disJMMition  of  property.  ...  I  should  therefore  submit 
to  your  Lordships,  that  that  should  be  taken  aa  aettled  law, 
not  subject  to  any  doubt  or  question,  and  not  now  again 
open  to  argument,"  ftc.,  &c 

On  these  grounds  I  must  continue  to  hold  that  a  first 
mortgagee  of  land  in  a  register  county,  who  takes  the  legal 
estate  and  has  registered  may  tadi:  a  further  advance  aa 
against  a  subsequent  registered,  incumbrancer,  and  that  the 
regiatration  of  the  subsequent  incumbrance  is  not,  per  $e, 
notice  to  the  first  mortgagees 

It  ia  not  difBcult  to  trace  the  proceaa  by  which  Vios- 
Chancellor  Bacon  has  come  to  diSiir  firom  Lord  Chancellor 
King.  Until  the  decision  of  Lord  (then  Sir  J.)  Romilly  in 
if  core  V.  Oubxrhouee  (37  Beav.  369),  followed  by  that  of 
Lord  Hatherley  (then  Sir  W.  P.  Wood,  Vioe-Chanoellor)  in 
Meve  V.  PenneU  (9  L.  T.'Bep.  N.  S.  285  ;  2  Hem.  &  M.  170), 
the  prevailing  opinion  among  oonveyanoera  was  that  the 
Middlesex  and  Yorkshire  Begistry  Acts  did  not  require  the 
registration  of  mere  sgreements  not  under  seal,  and  in- 
capable  as  such  of  operating  on  the  legal,  aa  diatingnished 
from  the  equitable  interest.  This  opinion  was  supposed  to 
be  ounfirmwl  by  the  dictum  of  Lord  Teuterden  in  Stapler  v. 
Cooper  (8  a  ft  Adol.  226),  that  the  Middlesex  Act  applied 
only  to  deeds.  When,  however,  it  came  to  be  held  (perhaps 
wrongly)  that  no  document,  if  unregistered,  could  affect  the 
land,  then  inasmnoh  as  a  further  charge  extending  a  mort- 
gage under  seal  could  not  be  constituted  by  an  oral  agree- 
ment {ExparU  Hooper,  19  Vesey  467 ;  1  Meriv.  7),  and  a 
written  instrument  of  further  charge  was  sotnally  made,  it 
is  not  surprising  that  the  Vioe-Chimoellor  should  oonsider  it 
altogether  inoperative  as  against  a  registered  incumbrancer, 
where  the  advance  preceded  the  registration.  It  ia  not  to 
my  mind  absolutely  clear  that  the  doctrine  of  Moore  v. 
Culverhoiue  and  Neve  v.  PeaneU  would  be  upheld  on  appeal — 
that  doctrine,  which  requires  the  registiation  of  every 
document  affecting  the  land,  whether  at  law  or  in  equity,  is 
not  without  its  inconvsnieDces,  e.g.,  a  person  contraotiDg  to 
purchiise  land  in  a  register  county  must  by  force  of  it,  if  he 
thinks  the  contract  beneficial,  and  wishes  to  make  himself 
safe  against  a  second  contract  by  the  vendor,  have  his 
contract  registered.  Admitting,  however,  that  the  dedaions 
in  Moore  v.  Oalverhonue  and  Neve  v,  PtmuU  will  probably 
be  sustained,  I  cannot  think  that  a  Court  of  Appeal  would 
conidder  it  a  necessary  oonsequence  that  the  decisions  of  Sir 
Joseph  Jekyll  and  Lord  King  should  be  disregarded.  It 
would  surely  be  enough  to  say  that  a  person  who  aa  mort- 
gagee on  the  register  had  the  entire  legal  fee  vested  in  him, 
subject  to  redemption,  was  entitled,  as  against  subsequent 
incumbrancers  who  might  liave  inquired  into  the  stete  of  the 
account  and  other  equities  of  the  first  mortgagee,  but  did 
n*t,  to  took  any  further  advance.  Suppone  the  mortgage 
had  been  effected  thus  :  First,  a  deed  on  the  register  pur^ 
porting  to  be  an  ab>«luto  conveyance ;  second,  an  unregis- 
tered deed  declaring  the  mortgagor's  equity  of  redemption  ; 
third,  an  unregistered  memorandum  of  fiirther  advance.  In 
such  a  case  the  right  of  the  first  mortgagee  to  tack  would 
be  beyond  dispute.  Yet  where  is  the  substantial  difis- 
ranoet 

Again,  it  ^vpears  to  me  that  a  real  diatinotion  eziata 
between  a  oontest  as  to  whether  a  registered  mortgagee  of 
the  legal  fee,  may  tack  an  unregistered  charge,  and  a 
contest  between  mere  equitable  incumbrancers,  in  which 
the  nature  of  the  respective  equities  as  qipeariog  on  the 
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regiiiter  would  be  the  only  thing  that  oould  be  rei^arded.  I 
look  upon  the  deeisiona  in  Btrifvrd  v.  BaekkavM,  WrightKm 
V.  Ifudion,  and  Mortcode  t.  IHckeM,  u  ancient  liindmarks, 
which  a  coort  of  aj^teal  withoat  some  argent  and  mamfeet 
neceasity  would  re^aa  to  disturb,  and  wonld  if  neoeaeaiy 
Baorifice  a  large  measure  of  logical  con:<iatency  in  order  to 
maintain.  As  some  of  your  readers  may  not  have  ready 
aeoeas  to  the  reports  of  the  two  first  named  cases  in  The 
Eqoity  Gases  Abridged,  I  subjoin  the  same. 

2  Eq.  Cas.  Abridged  p.  615,  pi.  12.  "A.  lent  money  on 
a  mortgage  of  lands  in  Middlesex,  and  the  mortgage  was 
duly  registered.  Afterwarda  B.  lent  money  on  the  aame 
aeoarity  and  hia  mortgage  was  regiaterod.  Then  A. 
advanced  a  further  sum  upon  the  aai^e  lands  without  notioe 
of  the  second  mortgage.  And  it  '^s  held  by  Iiord  Chan- 
cellor King  that  the  registry  of  the  second  mortgage  was 
not  constructive  notice  to  the  first  mortgagee,  before  his 
advancement  of  the  latter  sum,  for,  thongh  the  stntnte  avoids 
deeds  not  registered  as  against  purchasers,  yet  it  gives  no 
greater  efficacy  to  deeds  that  are  registered  than  they  had 
before ;  and  the  constant  rule  of  eqnity  is  that  if  a  first 
mortgagee  lends  a  further  sum  of  money,  without  notice  of 
a  second  mortgage)  liis  whole  money  shall  be  paid  in  the 
first  place.  Nov.  26,  1730,  Btdfvri  and  BaidchiOVM,  vel. 
Bamha*.    M.S.  Bap." 

2  Eq.  Cas.  Abndged,  p.  609,  pL  7.  "Wrigbtson 
advanced  £800  on  a  mortgage  in  Torkshire  and  regiBte[red 
Us  mortgage,  and  afterwuda  Hudson  lent  a  sum  of  money 
and  took  a  judgment  for  it,  which  was  rq;istered;  and 
then  Wrightson  advanced  £270  mora,  but  without  any 
express  notice  of  Hudson's  judgment,  though  it  was  argned 
on  a  bill  brought  by  Wrightson  to  foreclose,  that  Hudson 
onght  to  redeem  on  paying  the  first  mortgage ;  for  that 
when  snch  registers  prevail,  every  inoumbranoer  ahonld  be 
satiafied  aooording  to  the  priority  of  his  registry,  and  that 
the  registering  Hudson's  judgment  was  constructive  notioe 
to  Wrightson  sufficient  to  deprive  him  of  the  oommon 
benefit  of  a  court  of  equity,  whereby  a  first  mortgagee, 
wjtbaetHBelsoe,  is  to  bold  till  all  subsequent  incumbrances 
are  discbaig<^  Tet  it  was  naolved  that  these  statutea 
avoid  only  prior  charges  not  regixtered,  but  did  not  give 
aabsequent '  conveyances  any  fiuther  force  against  prior 
onea  registersd  than  they  had  before ;  that  to  have 
Ideated  Mr.  Wrightson,  Hndson  ought  to  have  given  him 
notice  when  he  advanced  his  money,  and  that  thongh 
Wrightson  might  have  searched  the  register,  yet  he  was 
not  bonnd  to  do  it.  And,  therefore,  it  was  decreed  that 
Hudson  and  the  mortgagor  ahonld  be  forecloeed  unless  they 
paid  off  both  plaintiff's  securities.  WnghWm  et  al  v. 
Bvdim  etal,  16  Feb.,  1787,  at  the  Bolls  before  Sir  Joaeph 
JekyU.     M.  S.  Rep."— Lav  Tima. 

Thb  Babtajidt  Lawk — A  curious  p<Hnt,  but  not  one  of 
mnch  difficulty,  was  before  the  Court  of  Queen's  Bench, 
Westminster,  lately.  The  question  was  whether  a  bastardy 
order  could  (under  Sfi  ft  36  Vict.  c.  66,  s.  3)  be  made  on  an 
Irishman,  the  birth  having  taken  place  in  England,  but  the 
act  of  interoourae  in  Ireland.  As  far  as  we  can  gather 
from  the  short  report  of  the  case  which  has  appeared,  the 
court  seem  to  have  thought  it  unnecessary  to  travel  beyond 
the  words  of  the  Act,  and  their  decision  seems  open  to  no 
question.  But  in  effect  they  must  in  deciding  have  refused 
to  entertain  the  question  of  whether  in  such  matters  any 
weif^t  is  to  be  givon  to  the  law  of  the  domicile  of  the 
person  charged,  or  of  the  place  where  the  act  in  respect  of 
which  the  charge  is  imposed  was  done.  It  is  well  known 
that  among  writers  on  i  temational  law  this  question  has 
been  a  matter  of  some  controversy  with  respect  to  what  are 
known  as  "alimentary  obligations,"  whether  arising  out  of 
legal  relationships  or  out  of  illicit  intereourse.  Some  have 
mMintained  that  such  questions  are  to  be  determined  alto- 
gether hy  the  "  personal  statute  "  of  the  persons  in  question 
— i.e.,  the  law  governing  their  $talui;  but  others  have 
regarded  them  rather  as  matters  of  police,  that  is,  of  public 
Older,  and  to  be  governed  therefore  by  the  lex  /on,  and 
there  can  be  no  doubt  that  the  latter  is  the  sonnder  view. 
In  the  Jownial  dt  Droit  International  Print  a  case  occurs 
where  a  French  tribunal  had  ordered  a  father-in-law,  an 
American  dtizen,  raaident  in  Paris,  to  oOutribute  to  the 
aapport  of  his  aoa>ia-l>w,.and  it  waa  alterwarda  songht  to 


enforce  this  judgment  in  a  conrt  of  the  United  States.  The 
latter  court  refused  it»  aasistaace,  on  the  gronnd  that  tiie 
matter  was  one  affecting  the  private  relations  of  American 
citiaens,  and  that  their  law  recognized  no  such  obligation. 
A  better  ivason  would  have  been  the  same  reason  whidi 
justified  the  French  tribunal  in  making  the  order— namely, 
that  it  was  a  matter  of  police,  and  that  one  State  does  act 
renforoe  regnlationa  of  thia  daacrlptioB  prevailing  in  aootb 
SUteL— &>/>n(on'  Journal. 

Thi  Apfobtionhsht  or  Lboaoih. — It  ia  aatisbetory  to 
find  that  recent  decisions  are  giving  due  effect  to  the 
comprehensive  langnage  of  the  Apportionment  Act  1870, 
and  that  there  ia  now  no  reasonable  doubt  that  the  income 
of  a  apecific  legacy  is  apportionable  between  the  spacifio 
l^atee  and  the  general  estate  of  tiie  testator,  the  specific 
legatee  being  entitled  to  a  part  only  of  such  income  appor- 
tioned as  from  the  death  of  the  testator.  This  was  tiie 
point  determined  by  Vice-Chancellor  Malins  on  the  3id 
inst.,  in  a  case  of  PoUocb  v.  Pollock,  in  which  the  Vice- 
Chancellor  expressed  dissatisfaction  with  his  own  judgmoit 
to  the  contrary  in  Whitehead  v.  WMtehead  (29  L.  T.  Bsp. 
N.  S.  289),  which  can  no  longer  be  considered  aa  of 
authority.  Such  apportionment  is  a  necessary  cousequsDcs 
of  the  same  Vice-C3ianceIlor's  decision  in  Capron  v.  Capron 
(29  L.  T.  Rep.  N.  S.  826  ;  L.  Bep.  17  Eq  288),  where  the 
rant  of  land  comprised  in  a  deviae  was  held  to  be  simiUrly 
apportionable,  ainee  it  is  obvioos  that  no  reasonable  distmc- 
tion  can  be  taken  in  this  respect  between  a  specific  devise 
and  a  specific  bequest.  The  only  axeeption  to  the  nniver- 
a$3ity  of  the  rule,  that  we  are  aware  of,  is  to  be  (bond  in 
those  oases  where  the  subject  of  gift  is  a  share  or  interest  in 
a  private  partnership  or  company,  as  was  decided  in  Jona 
V.  OgU  (28  L.  T.  Bep.  N.  a  246).  That  the  Act  upUes  to 
wills  and  other  instruments  made  before  it  passed,  see  Re 
Oraeter  (28  L.  T.  Bap.  N.  S.  289),  Be  GUnit  TnuU  (80  L. 
T.  Bap.  N.  S.  249).— Zato  Tima. 

OOHTKKPT  or  CoDBT. — Turning  on  too  mnch  gas  baa 
been  held  a  contempt  of  court  in  England  :  wearing  ahoes 
and  stockings  has  bean  held  a  contempt  of  oonit  in 
Pondioharr}.  The  QazMe  da  TribunoMX  for  Jaly  12tli 
contains  the  report  of  an  appeid  from  a  deciaion  of  the 
local  tribunal  at  that  settlement,  recently  heard  by  the 
Oour  de  Oauation  at  Paris,  from  wfaioh  we  gather  the 
following  remarkable  narrativa: — M.  Ponnoutamby  is  s 
native  pleader  in  the  court  at  Pondidiarry.  On  the  8th 
January  last  he  appeared  in  conrt  wearing  shoes  snd 
stockings.  The  judge  at  once  drew  his  attention  to  the 
circmnatanos^  and  informed  him  that  this  modification  of 
hia  ooatume  was  entirely  contrary  to  regulation.  M. 
Ponnoutamby  pleaded  that  the  state  of  bis  h^th  required 
the  indulgence,  and  promised  to  procure  a  doctnr'a  certifi- 
cate to  that  effect.  Ue  did  not  do  ao,  however,  but  on  the 
15th  January  again  appeared  in  the  objectionable  costunw, 
and  this  time  claimed  the  right  to  do  so.  The  judge 
promptly  forbade  him  to  plewl,  and  prepared  a  formal 
complaint  on  the  subject  to  the  president  of  the  trilninBL 
The  president  called  a  meeting  of  all  the  judges  to  consider 
the  case,  and  to  weigh  the  question,  - '  le  amieil  Ponnoar 
tamby  a-t-il  le  droit  de  porter  dee  bae  et  dei  soaJtert 
Svropfentt"  Without  deciding  this  point,  the  court  wen 
clearly  of  opinion  that  M.  Ponnoutamby'a  pandstenoe  in 
wearing  shoes  and  stockings  in  the  face  of  the  repeated 
observations  of  the  judge  was  a  departure  from  the  respect 
due  to  a  court  of  justice,  and  that  they  could  not  overlook 
these  disiespeotfol  acts  (oetes  irrivtmiatiuc),  and  they 
accordingly  sentenced  him  to  be  suspended  from  pnetice 
for  ten  days.  He  appealed  to  the  conrt  at  Paris,  and  the 
caae  was  heard  on  the  10th  inst.  It  appeared  that  a  law 
pasaed  in  1842  provided  that  .native  pleaders  shall  wear  in 
conrt  "  the  costume  commonly  adopted  in  their  respective 
castes."  Now  the  native  costnme  has  been  gradually 
superseded  by  the  European,  and  when  a  native  adopts  the 
latter  garb  he  no  longer  takes  off  his  shoes  when  he  enten 
a  house.  Moreover,  the  colonial  minister,  in  a  despatrh 
dated  3rd  June,  1873,  had  expressly  stated  that  in  his 
opinion  it  was  lawful  at  Pondicherry  for  a  native  pleader  to 
wear  shoes  and  stockings  in  court.  The  Court  of  Appeal 
took  this  view,  and  decided  in  favour  of  the  appellant ;  w 
when  the  next  mail  reaches  India,  M.  Ponnoutamby  will  be 
able  to  resume  his  shoes  and  stockinga. 
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HEW   BOOKS, 


We  hare  to  acknowle^e  having  received  from  Messrs. 
Bjra  and  Spottiswoode,  Her  Majesty's  Printers,  London, 
ne  Stviied  Statutes  and  Index,  S  vols. 


NOTES  OP  ENGLISH  DECISIONS. 
[From  the  Law  Timet.] 

Will— Specdio  asd  sisroa^BT  Devibsb  asb  BiQuasTS 

— PbBSONALTT    INSUlnOMNT   FOB   F^THENT   01    DxBTS — 

ABViBiBTBATioif  —  Claoc  DisiiLLOwxs  —  COSTS.  —  Where 
the  peiBonal  estate  is  insufficient  for  the  payment  of  debts, 
ital  estates  comprised  in  a  rekiduaty  devise  are  chargeable 
with  the  payment  of  debts  in  priority,  to  real  estates 
ipedfically  devised,  ^ounuin  v.  Prt/er  (17  L.  T.  Bep.  N.  S. 
S94  ;  L.  Rep.  3  Ch.  420)  not  followed.  The  court  refused 
to  make  any  order  as  to  the  costs  of  an  ansucceiisfal  claim 
made  by  the  plaintiff  against  the  testator's  estate :  {Lanet- 
fdi  V.  IggMoi,  80  L.  T .  Rep.  N.  S.  166.    Y.O.  B.) 

PKAOnQI — MoHXT  AOVAHOED  BT  TbDSTIB — iNIBBBSt. — 

A  trustee  will  be  alloved  interest  npon  money  advanced  by 
bim,  and  applied  in  payment  of  his  testator's  debts,  or 
otherwise  on  acconnt  of  his  personal  estate :  (Pineh  t. 
PraaM,  80  L.  T.  Eep.  N.  S.  166.    V.C.  B.) 

IiMmianoN — Tshfass — ^Wabix. — The  defendant  to  an 
action  of  ejectment  to  recover  a  piece  of  woodland, 
addooed  evidence  of  adverse  possession  for  more  than 
twenty  yeats^  and  the  action  was  discontinued.  Snbee- 
qoent^  the  plaintiff  in  the  action  from  time  to  time  walked 
in  the  wood,  and  tamed  bis  cattle  into  it,  in  order  to  assert 
his  allied  right,  and  to  bar  the  Statute  of  limitationB. 
At  length  he  cut  down  a  tree  in  the  wood,  whereupon  the 
defandant  to  the. action  filed  his  bill  for  an  injunction. 
Held  (affirming  Oaa  decision  of  the  Master  of  the  Ilolls) 
tliat  as  the  result  of  the  action  of  ejectment  showed  the 
defendant  to  that  action  to  be  in  possession  of  the  wood,  he 
was  entitled  to  the  injunction.  Lotmdtt  ▼.  £€tUe  (10  L.  T. 
Bep.  N.  S.  66 ;  83  L.  J.  431  Ch.)  approved  and  followed  : 
{SUnfrrd  V.  HurUKme,  30  L.  T.  Bep.  N.  S.  140.     Chan.) 

Wnx — Girr  otbb  ow  Bankbuftot— Fibsoral  Enjot- 
MBHT — FonruTUBB  Of  Lm  Estate. — ^Testator  gave  sped- 
fie  legaciee,  and  gave  all  bis  residnary  real  and  personal 
ea«ate  to  S.  and  C.  npon  trust  for  conversion  and  invest- 
ment, and  to  pay  thereout  an  annuity  of  £250  to  S.  and 
also  an  araraity  to  E.,  and  snbject  thereto  and  to  his  debts, 
the  temi^dor  of  his  real  and  personal  estate  to  be  held  in 
tnist  for  C.  for  life,  or  until  he  should  become  bankrupt  or 
inaolvent,  or  do  or  suffer  anything  which  but  for  that 
provisioB  would  deprive  him  of  the  personal  enjoyment,  in 
wluch  case  there  was  a  gift  over.  S.  and  U.  were  appointed 
ezecDtnrs.  Testator  diod  in  June,  1870,  considerably  in- 
debted. His  personal  estate  not  specifically  bequeathed 
WIS  under  £20.  C.  was  adjudicated  bankrupt  in  July, 
1871.  In  January,  1872,  a  scheme  for  arrangement  of  the 
bankropt's  affairs,  by  paying  20s.  in  the  pound,  was  made, 
and  the  bankruptcy  was  annulled,  and  nn  order  was  made 
verting  his  property  in  S.  In  Jan.,  1873,  the  order  vesting 
tbe  bankrupt's  property  in  S.  was  rescinded.  Prior  to  his 
hsnkruptcy  C.  iiad  received  the  rents  of  tbe  teatator's  real 
•state,  but  since  Uien  U.  had  received  them.  The  rents  had 
been  i^iplied  towards  paying  the  testator's  debts,  and  tbe 
annirities  so  far  as  they  wunld  extend,  but  S.'s  own  annuity 
wss  in  arrear,  as  the  rents  were  not  sufficient  to  pay  it  in 
fall.  C.  had  received  nothing  for  his  own  use.  Held  that 
as  C.  had  not  been  deprived  of  the  persoxial  enjoyment  of 
the  residuaiy  estate,  there  bad  been  no  forfeiture  of  his  life 
interest:  {SoUni  v.  Rote,  30  L.  T.  Rep.  N.  S.  162.     V.C.  B.) 

Win — Devise  of  all  Lands  amd  Eebeditahents — 
Stjiot  SETTLEKEitT— Leaseholds— Cohtraky  Istehtiob. 
—The  26th  section  of  tha  Wills  Act  throws  the  onus 
fnbandi  upon  those  who  assert  that  a  devise  of  "  lands " 
doea  not  mclude  leasehold  estates  in  land,  but  that  onus  is 
ntisBrd  by  showing  from  the  whole  will  sufficient  grounds 
to  utisfy  a  reasonable  man  that  the  testator  did  cot  intend 
by  the  word  "ianda  "  to  pass  leasehold  estates.  A  testator, 
by  bis  will  made  in  1861,  devised  all  his  messuage*,  lands, 


and  hereditaments  in  tbe  county  of  Middlesex,  and  all 
other  lands  and  hereditaments  in  England  belonging  to 
him,  to  the  use  of  his  eldest  son  for  life,  with  remainder  to 
his  eldest  son's  issue  in  tail  male,  with  an  ultimate 
remainder  to  his  own  right  heirs.  He  also  bequeathed  all 
his  money,  securities  for  money,  goods,  chattels,  and 
personal  estate  to  trustees  upon  trusts  correi>punding  with 
the  truHts  of  tbe ,  hereditaments  thereinbefore  devised  in 
strict  settlement,  but  so  that  the  same  should  not  vest 
absolutely  in  any  petson  thereby  made  tenant  in  tail  by 
purchase  unless  such  person  should  attain  twenty-one.  As 
to  the  devised  realQr,  the  will  contained  a  power  of  sale, 
empowering  the  trustees  to  invest  the  proceeds  of  any  sale 
in  the  purchase  of  freeholds  or  leaseholds  convenient  to  be 
held  ttaerewith.  The  will  also  contained  a  bequest  of 
certain  chattels  and  hnrlooms  in  strict  settlement,  so  far  as 
the  rnlee  of  law  and  equity  would  permit.  The  testator, 
both  as  to  any  leaseholds  to  be  purchased  under  the  power, 
and  as  to  the  chattels,  repeated  the  proviso  that  the  same 
should  not  vest  absolutely  in  any  person  thereby  made 
tenant  in  tail  by  purchase,  unless  suoh  person  should  attain 
twenty-one.  At  the  time  of  his  deaUi,  the  testator  was 
possessed  of  both  freehold  and  leasehold  estates  in  tbe 
county  of  Middlesex :  Held  (affirming  the  decision  of 
Malins,  Y.O.)  that  the  leaseholds  did  not  pass  under  the 
devise  of  lands  and  hereditamente  by  virtue  of  the  26th 
section  of  the  Wills  Act,  inasmuch  as  there  was  sufficient 
indication  of  a  contrary  intention  appearing  on  the  face  of 
the  will ;  but  that  they  passed  under  tbe  ultimate  bequest 
of  peiBonal  estate  :  (PretcM  v.  Barher,  30  L.  T.  Bep.  N.  S. 
149.     Chan.) 

Will — CoBBmuoncnr — ^quest  of  Residue  to  Chabi- 

TIES — PUBE   AHD    IhFDBE    PEBSOMALTT — MaBSBALUNO— 

Mobtmain  Act. — J.  M.,  who  died  in  March,  1866,  by  will, 
in  July,  1 855,  after  appointing  executors  and  trustees,  and 
beqaeatiiing  legacies  specific  and  pecuniaiy,  and  giving  cer- 
tain annuittah  said,  "  as  to  all  the  residue  and  ramaiader  of 
my  personal  estate  and  effects  whatsoever  and  wheresoever, 
which  I  may  be  possessed  of  or  entitled  to  at  tbe  time  of  my 
decease,  I  give  and  bequeath  tbe  same  as  follows  :  namely, 
one  equal  third  part  or  share  thereof  to  St,  Mary's  Hospital 
Paddington,  aforesaid,  one  other  equal  third  part  or  shars 
thereof  to  the  Society  for  the  Propagatian  of  the  Gospel  in 
Foreign  Parts,  and  the  remaining  one  equal  third  piurt  or 
share  thereof  to  the  Society  for  !^omotiug  Christian  Know- 
ledge, and  my  will  is,  and  I  expressly  direct,  that  the  threa 
last-mentioned  legacies  or  bequests  shall  respectively  be 
pud  and  satisfied  out  of  socii  part  of  my  personal  estate  •■ 
can  lawfully  be  applied  to  the  payment  thereof,  and  which 
shall  be  reserved  by  my  truetees  or  trustee  tm  the  time 
being  for  that  purpose,  and  that  such  legacies  and  shares  of 
residue  shall  respectively  be  applied  to  the  purposes  of  the 
said  hospital  and  societies  respectively,  and  the  receipts  of 
the  respective  treasurers  of  tbe  said  hospital  and  societies 
respectively  shall  be  sufficient  discharges  for  the  same 
respectively."  The  suit  was  one  for  adminiHtmtion,  and  the 
question  raised  was  as  to  the  marshalling  of  debts,  legacies, 
and  annuities.  Held,  that  tbe  direction  that  the  charitable 
bequests  were  to  be  Katisfied  out  nf  tuch  part  of  tbe  testator's 
persoLal  estate  as  could  lawfully  be  applied  to  tbe  payment 
thereof,  and  which  shou'd  be  reoerved  for  that  pnrpose,  was 
a  plain  direction  to  marshal  the  assets,  so  as  to  give  the 
charities  the  fullest  benefit  they  were  capablo  of  taking : 
{Mile*  V.  Barritm,  30  L.  T.  Hep.  N.  a  162.    Chan.) 

CODMTT    CoUBXa — REMITTINa    CaUBE    FOB  TbIAL   TO — 

Appeal  vboh  DECiaiox  of  a  Judob  at  Cbahbers— The 

GbOCND   CPOM   which  TBI  COUBT  WILL  BXVEEBE  SUUH  Ds- 

oisioH. — 'Upon  an  ordtr  mnde  by  a  judge  at  chambers  under 
sect.  10  of  tbe  30  t  31  Vict.,  e.  142,  directing  a  cause  to 
be  tried  in  a  Coimty  Court  in  default  of  security  being 
given  for  the  defendant's  costs,  or  of  satisfying  the  judge 
that  the  plaintiff  has  a  cauKe  of  action  fit  to  be  prosecuted 
in  the  Superior  Court,  an  appeal  lies  to  the  Superior  Court. 
But  such  court,  althongli  entertaining  an  opinion  tbat  the 
cause  is  one  wbich  might  be  fit  tn  be  tried  in  the  Superior 
Court,  will  not  interfere  with  the  decision  of  the  judge  at 
chambers  unless  it  is  of  opinion  that  such  decision  in  ob- 
viously wrong  :  (Jenningt  and  Wife  v.  The  London  GtHtral 
Omnilmi  CompoHg,  80  L:  T.  Bep.  N.  &  266.     Ex.) 
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I  Jdlt  4, 


COTTBT    PAPERS. 


LANDED  ESTATES'  COURT. 

Sitilnga  far  next  Week  so  &r  as  same  are  appointed. 

Before  the  Hon.  Juooc  FiahaoaH. 

HON  DA  Y. 

In  Chaubsb. — J.  Merrick,  confirm  Bale,  —  William 
Moorehead,  allocation. — D.  J,  Cruice,  examine  delay. 

In  Codet.— H.  M'Adam,  jndgment. — M.  O'Connor,  re- 
entry final  schedule. — H.  H..  Jones,  do. — W.  Carroll, 
payment. — J.  L.  Mason,  final  schedale. — R.  H.  Graves, 
compensation. — R.  Scallan,  &om  30th. — Anne  Reynolds, 
abeolote  credit. 

Before  Exahinkb  (Mr.  Dobbs). 
S.  Craig,  proofs. 

Before  Exaxikib  (Mr.  M'Donnell). 

J,  1'homtoo,  Yonch. — Rev.  E.  Richards,  do. — J.  Lemass, 
do.— A.  Beatty.  do.— Right  Hon.  W.  C.  F,  Temple,  do.— 
A.  Sotheran,  ditto. 


TU£SDA  r. 
In  Coobt.— J.  Gannn,  final  schedula — W.  Elliott,  do.— 

A.  P.  Stewart,  do.— W.  Acton,  do.— Sir  H.  V.  Gool^  do.— 
IVustees  Wilberforce,    do. — William    M'Cormick,  do. — F, 

B.  Fhayre,  do. — Executor  Mullins,  do. — Assignees  Lead- 
better,  da — Church  Commissioneis,  do. — E.  S.  Nicholson, 
do.'^D.  Davenport,  payment. — K.  P.  Rowley,  do.— A.  M. 
E.  O'Biien,  from  2nd. 


WSDNEBDA  T. 

Ik  Cbaxbxb,. — Elliott  and  Falton,  confirm  sale.     ' 

In  CoiTBT. — M.  Dooley,  final  scbedule, — E.  R,  Mahony, 

do,— G.  Gaynor, 'do. — R,  Blackball,  do, — ^E.  A,  Greene, 

do. — M,  Gage,  do.-~M.  M'Manns,  do.— J.  A.  Gandon,  do. — 

Trusteus  Hvttob,  do. — Trustees  Jones,  do.-,-Jane  Belling- 

bam,  do,— A.  Wamock,  do, — Same,  compensation J,  P. 

Carleton,  from  2nd, — T.  Bell,  re-entry  fioal  schedule. 

Before  Ezaminsb  (Mr.  M'Bonnell). 
James  Anthony,  rental. — ^Trustees  Butcher,  do. — D.  J. 
O'Connor,  do.— J.  E.  E.  Dooley,  do.— Rey.  T.  Toimsend, 
do.— Bight  Hon.  W.  C.  F.  Temple,  to  re  settle  a  lot. 

Before  Bxaiiinbb  (Mr.  Dobbs). 

J.  Smith  and  another,  rental. 


TBURSDA  T. 
In  CbaMBEB. — W,  N,  Comyn  and  others,  proposal. 

In  Coobt. — D.  J.  Bingbam,  re-entry  final  scbednle. — 
Sir  H,  Brnoe,  order  for  resale. 


FRIDA  T. 
Before  Ezauinbb  (Mr.  M'Donnell), 
A.  J.  B,  Boarke,  rental.— G.  K.  Browne,  do. — Rev.  W. 
Gorman,  do.— H.  E.  Jones,  do.— J.   M.  Domville,  do. — 
Owen  Wynne,  ditto. 


COURT  OF  BANKRUPTCY. 


SirrmOS  fob  next  week,  bo  for  bs  appointed. 

MONDA  Y. 
Before  the  Cbikf  Rboistbab,  at  12  o'clock. 


BANKBUFTS 


NATUBE  OF  BITTIHO   I 


Sylvester  Wallace 

5.  Law  and  Son 

6.  and  R.  Ferguson 
John  O'Oonnell 
Walter  O'Uonnell 


Prove  debts  and  vouch 

do 

do 

do 

Title,  conditions,  and 
posting     ■ 


MoUoy  <^  WaUon 
Bfcuioiamp 
Larh'ii  <f  Co. 
ffamilton  A  Craig 
Maxwell  4  Wddm 


TVESDA  Y. 
Before  the  CoaBT,  at  11  o'clodc. 


John  Farrell 

let  public  sitting 

Larhin4Co. 

William  Cannon 

do 

Rynd 

John  Kennedy 

'do 

Rot 

Alexander  Baillie 

WaUaee4Co. 

Blary  Anne  Boyton 

do 

Oldham  4  Balm 

James  Murray 

do 

Hamilton  4  Cnig 

Mary  Leahy 

do 

Larlm  4  Co. 

John  Callaghan 
Patrick  O'Shea 

do 

Maihemt 

do 

Oldham  4  Ealon 

Mary  Dolan 

do 

Rardman  4  Son 

Michael  Ryan 

do 

Kamaagh 

Francis  Keegan 

do 

Bougkty 

Thomas  Coppinger 

Examine  witnesses 

Hamilton  4  Craig 

William  Holmes 

Prove  charge  of  Na- 
tional Bank 

Larlcia  4  Co. 

John  Kirwan 

Prove  charge 
Audit  and  dividend 

AfalamuoK 

Patrick  H  anion 

Scallan 

John  H.  Sweet 

do 

Maama*  WtUon 
Perry  4  Co. 

John  H'Hugh 

do 

Robert  Grogan 
Hugh  C.  Walsh 

do 

Perrii  4  Co. 

Hotiou 

Cronhtlm  4  Tobia 

George  Deacon 

Audit  assignee's  acct. 

Tmcler48oa 

Before  the  Chiip  Rboistbab,  at  12  o'clock 

W.  and  8.  Law 

Costs 

SeatuAamp 

Patrick  Nolan 

Reference 

Sttphtnt 

Philip  Brown 

Prove  debts  and  vouch 

Formthe 
KoblM  4  Son 

Nash  and  Hartv 

Costs 

Dublin  Cattle  Mar- 

do 

D.  4  T.  FiUgeratd 

ket  Co. 

John  Nulan 

Reference  order  of  19th 

May 
Costs 

Orptn  4  Swtati) 

James  Fortune 

Leu 

Catherine  Kennedy 

do 

Utt 

WEDNESDA  Y. 
Before  the  Chixv  RBoiaTBAR,  at  12  o'clock. 


HiighC,  Walsh 


Prove  debts  and  vouch  Btaut^amp 


THURSDAY. 
Before  the  Chuj  Rboibtbab,  at  12  o'clock 


Peter  Miller 
O'Reardon  and 
Murphy 


Prove  debts  and  vouch 
Vouch  account 


OldKami  Eaton 
LarkmfCo. 


FRIDA  Y. 
Before  the  Court,  at  11  o'clock. 


WaUon  and  Nolan 

1st  composition  sitting 

Uaduium 

John  M'Crory 

1st  public  sitting 

FolirtB4Son 

Patrick  Roche 

do 

r^ 

James  H'Aleeoan 

do 

MoUo9  4WaUon 

Samuel  Hood 

Final  examination 

^*''- 

Timothy  Bnckley 

do 

John  Lancashire 

do 

I'eny  4  Co. 
Lartm4Co. 

M.  Bradsbaw 

do 

Thomas  Bailey 

do 

ScaUan 

Arthur  G.  Hay 

do 

.VaOieiot 

Same  matter 

Ist  composition  sitting 

Matheat 

Maurice  Cassidy 

Audit  assignee's  acct. 

Fay4M'G<mgk 
NAhtt4Son 

Nash  and  Harty 

do 

Before  the  Cailg  Reoibtbab,  at  12  o'clock 


Archibald  Heikle 
Wm,  Walker  and 

John  Trevor 
William  Cresswell 
Joseph  Cresswell 


Costs 
Prove  debts 


Costs 


do 


Moaof4  Wfon 
Perry  4  Co. 

Lea 
Lett 


ADJUBIOATIONB  IN  BANEBUFTCY. 
Courtney,  Robert,  Dnndrum,  builder.    Sittings,  Taetdi^,  J"!) 

21,  and  Frtd(^,  August  7.     Goff,  solr. 
CreswelK  William,    Ramelton,    Donegal,  farmer.      Sittinga, 

/>«%,  y«/y  24,  and  Tneeday,  Avguet  U.    MatheKt, 

solr. 
Kelly,  John,  Bathfhwan,  Flntona,  coanty  T^none.    Sittings, 

Tueiday,  July  21,  and  Fridiy,  Avgtut  7.    BeaaAamp, 

solr. 
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Kilbride,  Daniel,  Tomaline,  Umeriek,  gentleman-fanner.  Sit- 
tings, Tuitdag,  Julg  21,  and  mday,  Auffutt  7.  Beaa- 
ehaaa,  lolr. 

H'Cmker,  Philip,  Enniskillen,  Fermanagh,  grocer  and  apirit 
dealer.  Sittings,  Tuaday,  July  21,  and  /Vufoy,  Augua 
7.    Ptny  and  Co.,  solr. 

Wallace,  Hngh,  of  Leiglinmohr,  and  Uagill,  Thomaa  S.,  Green- 
field, oonnty  Antrim,  linen  bleachers  and  merchants, 
trading  aa  Wallace,  llagill,  and  Go.  Sittings,  Fridag, 
Jufy  24,  and  Tuetdm/,  Augtttt  11.    Nation,  solr. 

Williams,  Mary,  Old  George's-street,  Cork,  widow,  coach- 
boilder.  Sittings,  Tuudav,  JtUy  24,  and  Friday,  Aagtut 
7.    Oldham  tma  Eaton,  solrs. 


DIVIDEiniS  IK  BAKXRTJFTCT. 
Bloomfield,    David,    Toric-street,    Belbat,    watchmaker   and 

Jeweller.    1st  dividend  8s  2d.  in  the  X.    C.  H.  James, 

official  assignee.    Roun&al,  solr. 
Hidgeley,  Robert,  Kilroe  Cottage,  Hajo,  gentleman.    1st  and 

final  dividend  20s.  in  the  X.    L.  H.  Ueering,  official 

assignee.     IfeUiou,  solr. 
NciU,  Patrick,  Ballybeg,  Ferns,  Wezibrd,  farmer.    1st  and 

final  dividend  4s.  2^.  in  the  £.    L.  H.  Deering,  official 

assignee.    Aaner,  solr. 


DUBLIN  STOCK  AND  SHAAE  LIST. 


JUNE 

JUI.Y 

UBSCKIiTION  OF  STOCK 

Fn.  iSat. 

Mon.,Taes.|Wed.|Ttaar 

26   '  27 

29 

30I    1    1    2 

flA 

aovemiaent. 

—  SpeOmisoU 

9»l^ 

951 

92l 

-  9M 

91H 

—  ipcBednced     .. 

—  NevspeStoek 

-       - 

9iil 

9>l 

91H 

9i!i  '91111 

9>H 

QISIA  STOCK. 

—  SpeJoly'SOV  Tnfl)le.at 

-  4peOct.'88rBk.o(Irsl. 



— 

1071 

— 

.. 

-^ 

^ 

_ 

— 

IOl| 

— 

BamttB. 

100    Bank  of  Ireland 





301U 

301} 

30U 

S'i 

15    muntm  Bmklng  Q>.     .. 

57li 



g,  "L 

—. 

^ 

15    Umdim  Joint  Sock 

— 

Sof 

— 

-  50J 

t 

so    fffTnipfi  Mnd  Wfttmirultr  • 

— 



73« 

73f 

U  Mmuler  Bmi  (UmUtd) 

— 

.^ 

SI 

to   Ifatiomal  Bant     .. 

60H 

_. 

60U 

6oi 

6o~ 

15    irattonmlisfUvrp'lOMd) 

» 

m] 

— 

- 

i;    Prottndal  Bmi 

— 

— 

zd 

.— 

— 

—i 

-Tcr             Do.          Raw 

-. 

.» 

xd 





__ 

10    jloinl  Bant        .. 

291 



— 

>9( 

291 

BtMUB. 

SO   Brttlsli  «  Irtah   .. 



.— 

S* 

sa 

— 

.— 

100  Cltjof  DnUIn   .. 



— 

loS 

— 

— 

10   Dondalk  (Limited) 

— 

— 

^ 

7 

7 

MtaMk 



_ 

— 

— 

V 

__ 

7    Cape  Copper  M.  Co.  (Urti 



— . 

zd 

— 

— 

7    MMnfCo.(^InUand(lira) 



— 

4i 

— 

tl5 

— 

maoallaaeoiu. 

10   Alliance  M  Dnln.  Cona'  Oaa 

9  i 

— 

91 

9i 

91 

— 

9)  Dublin  TVoDUMjrt 

7* 

— 

— 

15    yatlonal  Aanranee 

— 

_ 



~ 

.» 

t-^-^  PntrloUc  AMturance         .. 

loT 

— 

loi 



I0| 

I0| 

10  Aclienry  and  Tasm          .. 



._ 



. 

_ 

— 

SO    MUut  and  Northern  Cos. 





•1. 

67* 

67U 

67li 

ICO    Dublin  ud  Belfast  Janet. 



._ 

— . 

100    Dnblln  and  Droglieda 



— 





I» 

— 

100    Dnblin,  W-Uow,  «  W-foid 





741 

_ 



— 

no    GtKorttaemandWeMem 

^ 





_ 

_ 

no   Gt.  Soathem  and  Western 

107 

— 

107 

107 

107 

. 

Joo      Do.       do.  freeof  &tamp 

tcrji 

— 

107I 

106 

10}    Midland  Gt.  Weweni 

__ 

8i| 



— 

8i| 

3S    Portadown,  Dun.,  Ac.,  C  p  e 

— 

15 

15 

^ 

~. 

S3   Vaiarf  OTd  and  Limerick  .. 

-  . 

.... 

_ 

_ 

Railway  Praferenoe. 

100    imblln* Heath- 1st, »pc 

— 

_ 

~- 

_ 

— 

100  D.,W.,*W.,«percent  .. 

130 

^ 

— . 

— 

... 

— 

JO    0.,  W..  A  W.,  i  p  c  (I86O1 

.— 

_ 

531 

-~ 

^ 

too  <}iaadTtimk  of  Canada,  S 

— 

— 

— 



— 

100         Do.             da          S 

— 

— 

— 

— 

-~ 

28^ 

100    Qt.  Soutta'n  A  Weit'n  4  p  c 

__ 

— 

99 

_ 

— 

99 

SO    «rstfd.aUnieiick,tperd 

— 

— 

— 



—    Da.  44  p  e 



-^ 

9H 

_ 

_ 

^ 

Railway  Debantorea. 

-    Dublin  *Drogheda4pc 

— 

— 

— 

.— 



— 

-   I>a,4)pe           ..            ,.991 

-- 

— 

— 

— 

_ 

-   D,W,*W.,4ip«         ..1    - 

— . 

— 

^f 

— 

— 

—   (it.Saatli'na  W«t'n.4pe  96I 

-  9«fl 

-  98»f 

*  Shares  not  fully  paid  up  are  giren  in  Italia. 

Bank  Bate— Of  Diaeonnt-  3|  per  cent..  4th  June,  1874. 
Of  Deposit— S  per  cent.,  28th  May,  1874, 

Name  Daya-Jnly  ISth  and  J»th,  1874. 
Aeeonnt  Days— Jnly  I6th  and  30th,  1874. 

On  Ssturdays  business  oommeDcea  at  1 1  am.,  and  the  Stock  Brokers' 
Otksi  ekae  at  1  pim. 


A  Jddoi'b  NoMBOir  iob  his  Son  — ^t  Lewea  Oonnty 
Conit,  on  Tuesday  last.  Judge  Fumer  heard  a  case  "  Thomas 
Edward  Beard  and  William  Beaird  v.  William  Campbell 
Famer;"  a  dum  of  £5  14s.  for  goods  sold.  Mr.  Joiiea 
appeared  for  pUiiftiffii,  who  are  wine  and  spirit  merchaota 
in  Lewes;  and  Mr.  Goodman  for  defendant,  who  is  the 
jadge'a  son.  Mr.  Jones  aeked  his  Honour  what  he  pre- 
ferred doinir  with  the  action.  His  Honour — I  can't  try  it. 
Mr.  Goodman— I  take  it  that  the  ease  will  go  to  the 
Tunbridge-wella  Court.  His  Hottoar-~What  is  the 
defence  t  I  see  that  the  Statute  of  Limitations  is  pleaded. 
Mr.  Goodman — That  is  sn,  sir;  but  also  that  the  goods 
were  retumi-d.  His  Honour — Are  you  prepared,  Mr. 
Jones,  to  prove  that  the  debt  is  not  within  the  statute  I 
Mr.  Jones— My  information  is  that  the  plea  is  informal. 
His  Honour— The  first  plea  is  the  statute,  and  the  second, 
never  indebted  Mr,  Goodman  said  the  proper  notice  bad 
been  given  in  pleading  the  statute.  His  Hononr — I  sea 
this  was  in  1861,  and  unless  you,  Mr,  Jonea^  can  take  it 
out  of  the  statute,  it  will  be  folly  to  send  it  to  another 
Court.  Mr.  Jones — I  must  take  exception  to  the  atate- 
ment  that  there  is  a  good  defence  to  the  ease  on  its  merits. 
His  Honour  decided  that  the  plea  of  the  Statute  of  Limi- 
tation was  a  good  plea,  and  directed  a  nonsuit  in  favour  of 
his  son. 

LrFBRART  Lawykbs. — It  is  carious  to  observe  that  even 
to  this  day  when  the  hard  and  fast  barriers  which  separated 
one  profession  from  another,  and  confined  a  man  Umragb 
life  to  one  particular  groove,  have  in  so  many  reaped 
been  broken  down  and  abolished,  there  is  still  a  feeling  in 
existence  that  a  lawyer  should  bis  a  lawyer  and  nothing 
else.  Mr.  Forsyth  referred  to  this  yesterday  in  his  speech 
at  the  luncheon  at  King's  College  Commemoration,  saying 
that  he  "  regretted  that  the  chairman  had  referred  to 
literature,  for  there  was  nothing  so  fatal  to  a  lawyer  as  to 
receive  credit  for  literary  work,  and  be  went  on  to  hope 
that  it  would  be  sapposed  that  some  one  else  of  the  same 
name  had  "been  guilty  of  snoh  a  perpetration."  The 
theory,  we  suppose,  is  tliat  the  law  is  a  science  so  oompU- 
cated  that  the  whole,  of  a  man's  mind  most  be  employed  to 
master  it.  But  this  is  a  theory  certainly  not  home  oat  by 
experience,  for  it  is  scarcely  possible  to  point  to  a  man  who 
has  attained  the  first-daas  place  in  the  l^ptl  profession, 
whose  success  has  not  been  in  great  part  doe  to  mental 
qualities  and  accomplishments  which-  were  certainly  not 
aoqnired  by  the  study  of  law  books. 


BIBTH8.  MAKBL&OES,  AND  DEATHS. 

BIRTHS. 
MORRIS  -June  37,  at  »  Lower  FitswUIlsm-atroet,  the  wife  of  tlis 

Right  Hon.  Mr.  Justice  Morris,  of  a  daugliter. 
ROBINSON- June,  23,  at  2  Margaret-pliee,  the  wife  of  WUllsm 

Robinson,  Esq.,  solicitor,  of  a  daughter. 

MARRIAGES. 

BINGHAM  and  WHITE-July  1,  at  Monkatown  Church,  tqr  the 
.  Rev.  Abraliam  H.  Palmer,  A.B,,  Henry  Harrey,  aecond  son  of 
Colonel  Bingtiam,  of  Wolverton,  Dalkey,  to  Beiaie,  third  daughter 
of  the  late  Joseph  William  White,  Esq ,  of  this  dty,  solicitor. 

8TME8  and  GEOGHEGAN— July  2,  at  St.  Peter's  Church,  Dublin, 
by  the  Rev.  Achilles  Daunt,  B.D.,  aaaisted  by  the  Rev.  James  Ivean^ 
A.B.,  WilHam  J.  Bymes,  Esq.,  Architect,  C.E.,  youngest  son  of 
Glasoott  Symea,  Esq.,  M.D.,  of  2  Grasham-terraoe,  Kingstown,  in 
the  County  of  Dublin,  to  Emma  Helena,  second  daiighter  of  Thomas 
Oeogbegan,  Esq.,  A.M.,  soUdtor,  of  U  Stephen's-grecn,  East, 
Dublin. 

T0MLIM80N  and  LEDWICH-June  SO.  at  Donnybrook  Church, 
by  the  R<  t.  William  M'Geimett,  Edward,  Becond  son  of  John 
Tomlinaon,  Esq.,  of  this  city,  to  Sarah,  yonxigelt  daughter  of  the  late 
Jamea  Ledwleh,  Esq ,  solicitor,  Dublin,  and  granddaughter  of  the 
late  Rev.  Edward  Ledwleh,  LL  D„  author  of  '  The  Antiquities  at 
Ireland." 

DEATH. 
WATT — June  27,  at  Alesandra-teiraoe,  Rookfeny,  Sarah,  relict  o( 
the  late  James  Watt,  Esq.,  solicitor  and  dueen'a  Proctor,  sged  77 
years. 


CASES  for  holding  The  Ihisb  Law  Times,  amb 
SoLiciToas*  JoosiTAi.,  for  One  Tear,  can  now  be  had.  Lettered  on 
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DECLARATION    OF    TITLE.— PJRaT   NOTICE. 

LANDED  ESTATES'  COURT,  IRELAND. 

IntbeMAtterof  \  rpHIS    H    TO    GiVB    NoTICB 

the  EtUte  of  I    1      TO  ALL  WHOM  IT   HAT  CoKCKRH, 

The  Kev.  Robert  W«lter\  thAt  Robert  Walter  Msxwell,  of  Blrd»- 
Mazwell,  of  Blrdatown,  in/'"'™-  *"  ">=  County  of  Doneval,  on 
the  County  of  Donegal,!  "he  6th  day  of  June,  i874,  preeented 
Clerk,  An  Owner  of  Land.     I  *>'»  P«lilon  to  the   Landed   EaUtea' 

/  Court,     Ireland,    praying     that     the 

Title— Firstly,  to  the  Landa  of  the  «t<un«rland  of  KUmon-iater  Middle, 
otherwlic  Kirkminater,  otberu  iae  K  rkmlnlater,  containing  '^57a  3r  V6p, 
•tatute  in«?a8ure;  the  QuartiTliind  of  Kflmonaater  Lowtr,  titherwim 
Kirkmlnater,  otherwiae  Kirkmlniatvr.  containing  213a  3r  34p,  atalute 
raeeaure:  ttie  Uuarterland  «if  Gortln  South,  otherwiae  Gortln,  con- 
taining 183a  2r  12p,  statute  measuie;  and  the  Quarterland  of  Legna- 
brafd,  othcrwlflQ  Cunninghamstown,  containing  100a  Or  30p,  statute 
measure ;  and  which  said  Lands  -tre  deacritred  In  a  settlement  of  the 
leth  of  November,  1775,  and  another  of  the  9th  of  June,  1809,  aa  the 
Town  and  Lands  of  K  irkminatPr,  Legnatiread ,  i  ■  ortin,  and  TuUnabrock, 
and  now  commonly  known  as  the  QuarterlAnda  of  Kilmonaater  Middle 
and  Lower,  Gortln  South,  and  Leffiia*.<rald,  or  Cunninghainstown,  and 
All  eitUAte  in  the  Barony  of  RAphoe  and  County  of  Donegal.  Secondly, 
to  the  Landa  of  the  Quarteri  nd  of  Donnygowen.  otherwiae  Hunters- 
town,  containing  93a  Or  6p :  the  Qnarterland  of  In'  isclan,  otherwiae 
Iniaclan,  otherwiae  Enn  sklin,  otherwiae  Ennisklan,  containing 
859a  Or  19^  stAtute  measure;  the  Uuarterland  of  Lifldoo,  otherwise 
Lladoe,  containing  885a  Sr  S7p.  statute  measure;  the . QuarterlAnd  of 
SkenTglaas,  containing  87a  Or  7p,  statute  measure ;  and  the  Quarter- 
land  of  Tullyrooan,  containing  "79a  ir  39p,  statute  measure;  and 
deaoribed  In  said  aettlementa  aa  the  Towns  and  Lands  of  Tullymoan, 
Bnnlaklln  Upper  and  Lower,  Liadoe.  Skerryglaas.  and  Hunterstown ; 
Tenemenia  in  and  near  Claudy  and  the  Mill  of  Claudy,  and  now  com- 
monly known  aa  the  QuaiterlAnds  of  Donnygowen,  Uunteiatotrn, 
Innisclan,  Lls.loo,  Skerrygla^a,  and  Tullymoan,  all  aituate  in  the 
Barony  of  Strabxne  and  County  of  lyrone;  and  one  undivided  moiety 
of  the  Salmon  Fishery  in  the  Mvcr  Finn,  between  CAstlefin  and 
Claudy,  and  described  In  said  setliemcnta  aa  the  moiety  of  the  Salmon 
Fiahery  in  the  partof  the  Ulvtr  Finn  bet  ween  CastlefinandClAudy.  And, 
thirdly,  to  the  Lands  of  the  Quarterland  of  Garvrey,  otherwiae  Garvery, 
otherwiae  Garvary,  except  37a  thereof,  and  enept  9a  and  Ir  plantotion 
meiaure  thereof,  held  with  the  Com  Mill,  containing  49ta  Sr  9p,  statute 
meaaure ;  part  of  the  Mounuin  Bar,  called  Skelp,  oontalnlng  ai7a, 
statute  measure,  sHwate  in  the  Barony  of  Ennlahowen  and  County  of 
Do  egal.    Fourthly,  to  that  part  of  aald  ftmrterland  of  Garvrey, 


otherwiae  GarT«i7— 9a  Ir,  ConnlngliAm  measore,  eioepted  out  of  the 
last  denomination— with  the  Com  Mill,  thereon,  ooBtaining  lia  Sr  lOp, 
•titute  meaaure,  aituate  In  said  Barony  and  Comity.    Fiflhlj,  to  Iha 
Qnarterland  of  Gortnaaky.  otherwise  Gortnaikey,  otherwise  Goitna- 
skea,  and  the  Mountain  Bar  thereof,  containing  996a  Or  4p,  vith  the 
House  and   Demesne  of  Btrdatown,  and  iituate  in  ssld  Karony  and 
County.     And,  plxthly,  to  the  Quarterland  of  Dximadnay,  otherwiie 
Drimadooey,   otherwise    Dttasaduey,   oontabiing   ll-;a    Ir,   statute 
meaaure,  and  sltuAte  In  said  Barony  And  Coun^.    Seventhly,  to  the 
QuArterUnd  of  Dundrain,  otherwiae  Dundreen,  oontAining  571a  3r  lip, 
BtAtute  meaaure    and  sltuAte  in  aald  Barony  and    Coun^.     And, 
eighthly,  to  the  Quarterland  of  Coolagh,  otbowiae  Cooley,  othenrtie 
Callow,  otherwise  Goolagfa,  otherwiae  (Tooly,  otherwise  Collon,  being 
pa  t  of  tin  Termen  or  Errenagh  Landa  of  Fsngfaanv^le,  oontahiiDg 
339a  Ir  35p,  statute  measure ;  the  Qoartertand  of  Legavannon,  being 
part  of  SAme  Landa,  containing  87fiA  8r    I5p,  statute  measure;  tke 
Qnarterland  of  BoUa,  being  part  of  same  Landa,  oontalnlng  733t  Ir  lOp, 
statute  measure;  the  Qnarterland  of  Fanghanvole,  being  part  of  Iht 
aame  Landa,  containing  332a  2r  17p,  sta'ute  measure,  the  Qnarterland 
of  Tullyverry,  otherwlBe  Tullulerly,  otherwise  Tallnlefley,  otharwlie 
Tullyharley,  being  port  of  same  Lands,  oontalnlne  M8a  ir  Up,  statnla 
meaaure ;  the  Quarterhmd  of  EUlywool.  otherwiae  KUlyweel,  oihv- 
wise  Killywill,  otherwise  Killiwecl,  being  part  of  aame  Lands,  eontalnlai 
1,497a  Ir  Sip.  statute  meaaure,  and  all  situate  in  the  Ha'f-Baraiy  of 
TIrkeeian,  and  County  Londonderry,  and  described  In  add  sstUamolt 
of  IBth  Movember,  1 77a,  a*  Cooln,  otherwiae  CaUow,  otherwise  Gools(t; 
Kinlettar,  otbagrwlM  KUIetcr,  BoUyomy,  Templekelly,  Reasan.  Talhi- 
lerly,  and  KUlyweel,  and  In  the  aeld  settlement,  9th  June,  1809,  SI  Cooly, 
otherwiae  CoUan,  otherwise  Goolagh,  Klnlitter,  othenrlae  Eilletcr, 
Ballyomey.  Temple-  kelly,  Roaaan,  Talltilerley,  and  KilUweel,aiid  ins 
Fee-faim  Grant  o(  Mth  May,  1871,  aa  Cooley,  otherwiae  Coolne,  other- 
wise Goolagh :  Kinletter.   otherwiae   KUllter,   Baliygooney,  Kosua, 
Tnllybariey,  Killywill,  and  Templekelly,  and  now  commonly  known 
as  Coolagh    Legavannon,  Bolie,  Faughanrsle,  Tullyverry,  KiUyrool, 
might  be  investigated,  and  a  Judicial  declaration  made  thereon  I9 
the  Court,  that  be,  the  aald  Robert   Walter  Maxwell,  had  a  gnxi 
and    suSlclent    title    In    fi-e-sia'ple    to    the    said     (tal»Hnenlloned 
lands,    and    a    good    and    sufflolent     title     in     fee-farm    in    the 
said    secondly,    thirdly,     fourthly,    flfthly,     sixthly,    serentUy,   and 
eighthly    mentioned    Landa    and    Premisea,   Stthjeot    aa  to  ^  isid 
aeoondly  mentioned  Lands  and  Premises  to   the   fae-fvm  rent  of 
£8  Os  Od  per  annum,  created  liy  an  ancient  fee.farm  grant  made  in 
the  reign  of  HIa  Majesty  King  Jomea  the  lat.  And  now  payable  to  tht 
Duke  of  Abercom;  And  subject,  t  to  the  thirdly  mentioned  Landi 
and  Framlsea,  to  the  fee-farm  rent  of  £83  8a  Bd  per  annum,  created  by 
a  fee-farm  grant,  dated  the  31st  of  January,  1873,  and  made  by  tha 
Moat  Houourable  George  Hamilton,  Marquis  of  DonagalL  to  the  Mid 
Robert  Walter  Maxwell ;  and  subject,  as  to  the  fourthly  mentioned 
Landa  and  Pranioes,  to  the  fec-tArm  rent  of  £9  Ta  4d  per  annnm, 
created  by  a  fee-farm  grant  of  the  same  date,  and  lietweeB  the  lanw 
parties  aa  last  mentioned;  and  aubject,  aa  to  the  fifthly  mentioned 
Lands  and  Premise*,  to  the  fee-IArm  rent  of  £60  lis  lOd  per  annum, 
created  by  a  fee-farm  grant  of  the  same  date,  and  between  tiie  Mme 
parties ;  and  subject,  sa  to  the  sixthly  mentioned  Lands  and  PremlMS, 
to  the  lee-farm  rent  of  £33  18s  4d  per  annum,  cheated  by  a  fee-farm 
grant  of  the  none  date,  And  between  the  some  parties  ;  and  subject,  u 
to  the  seventhly  mentioned  Lands  and  Premisea,  to  the  fee-farm  r«it 
of  £65  Oa  8d  per  annum,  created  by  a  fee-farm  aront  of  the  mme  dsta, 
and  between  the  some  parties;  and  subject,  aa  to  the  eighthly  men- 
tioned Lands  And  Premise^  to  the  fee-fArm  rent  of  £M8  3a  lOd  per 
annum,  created  by  a  fee-fArm  grant,  beai  Ing  ilata  tile  36th  day  of  Miy, 
1871,  and  made  by  the  Right  Rev.  William,  Lord  Biahop  of  Deny  uid 
Raphoe,  with  the  conaent  of  tlie  Commlaaionera  of  Church  Tanpo- 
ralitiea  in  Ireland,  to  the  aoU  Robert  Walter  MoxweU ;  andsuhh^u 
to  all  the  said  Landa  and  Premises,  to  the  Leasee,  Tenancies,  RigMA 
Eaaements,  and  Incumbrances  spet  ifled  In  the  said  Petition. 

Now,  the  Ckiurt  will,  after  twenty-one  days  from  the  date  hereof, 
proceed  to  inveatigate  the  Title  to  the  said  Lands,  and  if  auch  inna- 
tigation  prove  satisfactory,  will  make  a  Declaration  of  Title  {Sirwuit 
to  the  prayer  of  said  petition  and  all  persona  objecting  to  audi  Dcda^ 
ration  of  Title  being  made,  ore  hereby  required  to  enter  on  aj^iearanoe 
in  the  Matter  of  the  said  Estate  within  the  time  aforesaid,  and  to  Aow 
sucli  cauae  as  they  may  bo  advised  against  Buch  Declaration  of  Titls 
aa  aforesaid  b<>lng  made. 

Dated  thia  30th  day  of  Juno,  1874. 

JAMES  M'DONNELL,  Examiner. 
HENRY    M'CAY,  LL.D.,  Solicitor    having   the  carriage  of 
Order,  43  Dame-atreet,  Dublin.  5^ 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

DANIEL      ""k   I    L    B    R   I   D  E, 
of  Tomaline,  in  tha  County  of  LImeridi,  Gentleman  Fanner, 
woa  on  the  33rd  day  of  June,  1874,  adjudged  Banlcrtipt. 

Public  Sittings  will  be  held  at  the  Court  of  Bonkrmtcy,  Poor 
Courto,  Dublhi,  on  TDESDAT,  the  31at  day  of  JULY,  VH^ 
and  on  FRIDAY,  the  7th  day  of  AUGUST,  1874,  at  the  hoorol 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  la  to  attend, 
and  to  make  a  full  diaclosure  and  diaoovery  of  h'a  Estate  and  KffeetA 
Credltora  may  prove  their  Debt^  and  at  the  First  Bitting  choose  > 
Creditor's  Assignee.  At  the  Lost  Sitting  tbe  Bankru|>t  Is  reqnhed  to 
flniah  his  Examination. 

All  persona  having  in  their  possesBlon  any  Property  of  the  Bankrupt, 
muBt  deliver  it,  and  all  Debta  due  to  the  Bankmpt  mist  be  paid,  to 
Li:cics  H.  Dbkriko,  OfllclA]  Assignee,  Upper  Omnond-quay,  Dahlin, 
to  wlwm  Creditors  may  forward  their  Affidavits  of  Debt. 

A.  F.  LLOYD,  Deputy  Registrar. 
ROBERT    H.    BEAUCHAMP,  SoUdtor,  116  Grafton-ativet, 
Dublin.  503 
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THE  IRISH  JUDICATURE  BILL  BETWEEN 
"THE  HOUSES." 
Lobs  Jnsnci  Chbwhan  has  again  treated  the  public 
to    big  views  on  the  subject  of  tbe  Irish  Judicature 
Bill,   and  we  confess  to  a  feeling  of  regret  at  the 
attitude  thus    assumed    by  him    m  descending  into 
what  has  now  become,  practicaUy,  the  arena  of  poli- 
tics. _    Our  readers  are   all    familiar  with  the  views 
previously  expressed  by  the  learned  Judge  on  matters 
perfectly  within   his  province^  as  to  the   manner  of 
carrying  on  the  business  of  the  Court  of  Chancery. 
In  his  former  pamphlets  and  in  his  frequent  judgments- 
he  advocated  certain  changes  of  procedure  and  de- 
nonneed  certain  rules  which  appeared  to  him  bad  or 
erroneously  interpreted  \  and  in  this  he  was  perfectly 
justified,  from  his  position  as  the  permanent  Judge  of  tlie 
Court  of  Appeal,  though  we  may  remark  that  the  event 
has  proved  that  the  distinguished  persons,  whose  conduct 
was  chiefly  impugned,  were  perfectly  right  in  showing 
an  unwillingness  to  unsettle  what  had  been  previously 
settled  with,  at  least,  the  silent  consent  of  Mr.  Christian 
himself.     In  the  expectation  of  the  great  and  complete 
change  of  system  introduced  by  the  (Judicature  Bill,  and 
foreshadowed  by  the  Report  of  the  Commissioners,  would 
it  not  have  been  highly  injudicious  to  have  commenced 
a  coarse  of  "  meddlug  and  muddling"  with  the  veriest 
minutiiB  of  procedure,  even  though  such  a  course  were 
recommended  by  the  highest  authority  and  proposed 
with   the  extremest  propriety  of  language.      In  his 
ibrmer  contributions  to  what  we  may  c^  our  legal 
literature,    too,    the  same    distineuisbed  person    was 
remarkable  for  the  style  of  his  language  about   his 
jndidal    superior,    and    the    ex  catJudra    manner  in 
which  he  laid  down  his  opinions,  as  beins  the  only 
Gorrect  ones,  nnder  the  circumstances^     In  uie  present 
instance,  he  seems  to  have  changed  the  object  of  his 
attack  and  dislike  from  the  particular  to  the  uni- 
vecaal ;  for,  instead  of  finding  fault  with  the  character, 
acquirements,  and  law,  of  an  individual  Irish  lawyer, 
he,  in  the  most  deliberate  manner,  and  at  the  end  of 
his  present  pamphlet,  as  if  to  give  his  expressions  more 
weight,  directly  charges  all  Irish  lawyers. with  a  de- 
grading inferiority,  where  he  says,  with  reference  to  the 
proposal   contained   in    Lord   Selbome's  measure  for 
•mending  the  Judicatur^of  the  United  Kingdom,  that 
there  skould  be  a  certain  proportion  of  Scotch  and  Irish 
lawyers  appointed  to  seats  in  the  Court  of  Appeal,  as 
constituted  by  the  Act  of  1873  : — 

"The  incredible  short-sightedness  with  which  this 
plan  was  not  merely  approved,  but  even  grasped  at, 
iiom  the  then  opposition  side,  ought  to  nave  made 
lArd  Cairns  chary  of  putting  faith  in  Irish  counsels. 
Fnnn  that  danger  we  have  been  happily  rescued  by  his 
finesight  and  firmness.  But  I  trust  the  lesson  will  not 
be  kwt  sight  of  hereafter,  when  nominating  members  to 
the  '  First  Divisional  Court  of  the  Imperial  Court  of 
Ameai,'  which  First  Divisional  Court  will  be  the  only 
truly  Imperial  Court  of  Appeal.  I  earnestly  hope  that 
the  mistake  will  not  be  fallen  into  of  thinking  it  suffi- 
cient qnalification  that  men  are  holding  or  have  held 
•ome  Scotch  or  Irish  office.  I  go  farther  than  that.  I 
think  this  First  Division  should  be  jealously  guarded 
as  the  very  innermost  sanctuary  of  approved  judicial 
wcellence ;    and   that  as  there  are  certain   of  Her 


Maiesty's  regiments  which  are  recruited  only  in  England, 
so  this  corps  d'elite  of  the  law,  this  creme  de  la  creme  of 
the  whole  judiciary  of  the  Empire,  should  be  manned 
exclusively  from  that  quarter  where  alone  there  ever  have 
been  or  ever  can  be  found  the  authoritative  masters  and 
expositors  of  the  English  Law." 

What  a  contrast  to  the  language  used  with  refe- 
rence to  the  legal  abilities  of  Irishmen  by  the  Prime 
Minister  on  a  late  occasion  in  the  House  of  Commons. 
What  a  contrast  to  the  opinion  of  all  competent  per- 
sons since  the  time  of  Sir  John  Davies,  and  bow 
thoroughly  refuted  by  the  instance  of  the  Right  Hon. 
J.  Christian  himsdf,  who,  in  England  as  well  as  in 
Ireland,  has  always  been  esteemed  as  "an  authorita- 
tive master  and  expositor  of  the  English  law."  Further, 
we  are  at  a  loss  ta  see  how  a  knowledge  of  English 
law  should  be  an  exclusive  product  of  English  soil,  like 
the  coal  or  iron  which  it  produces  so  plentifully,  inas- 
much as  the  law  is  reduced  to  writing,  is  published  in 
books,  and  is  capable  of  bein^understood  and  expounded 
only  in  one  way,  and  that  equally  open  to  all  men 
who  understand  the  English  language — viz.,  by  ap- 
plying to  its  rules  the  force  of  reason.  Does  Mr. 
Christian  mean  to  convey  that  Irish  minds  are  not 
capable  of  the  same  exertions  as  English  minds,  or 
does  he  mean  to  convey  that  there  is  still  in  use  in 
England  an  esoteric  source  of  legal  knowledge  to  which 
the  Irish  have  not  yet  gained  access  ? 

The  Lord  Justice  is  good  enough  to  admit  that,  on  the 
whole,  "'in  what  the  Bill  proposes  to  (oAreyrom  the  Irish 
establishments,  it  has  been  decidedly  improved ;"  but 
unfortunately  he  fears  that  it  will  not  be  sufficiently 
criticised  in  its  progress  through  the  Lower  House,  be- 
cause,, forsooth,  "EngUshMeinberB  will  be  indifFerent— 
Irish,  probably,  unregarded.  For,  setti  ng  aside  the  official 
who  will  have  charge  oB  the  Bill,  and  who,  as  regards 
its  most  grievous  shortcomtng,  can  hardly  be  said  to  be 
quite  impartial,  there  is  but  one  other  Irish  lawyer  of 
commanding  note  in  the  House,  and  he  has  already, 
quite  recent^,  favoured  it  with  his  own  peculiar  views  as 
to  the  source  from  which  to  draw  purification  for  the  Irish 
Bench."  Is  it  likely,  jud^g  from  the  experience  of  late 
debates  on  Irish  subjects,  that  English  Members  will  be 
indifferent?  Or  is  it  true  that,  ''setting  aside  the 
official  who  will  have  ehorge  of  the  Bill"  (not  a  very 
polite  style,  by  the  way,  to  write  of  Her  Majesty's 
Attorney- General  for  Ireland,  most  certain  imme- 
diate Lord  Chancellor),  "there  is  but  one  other 
Irish  lawyer" — Mr.  Christian,  of  course,  refers  to 
Mr.  Butt — "of  commanding  note  in  the  House?" 
If  die  commanding  note  means,  as  was  probably  in- 
tended, legal  knowledge,  we  think  there  are  others,  one  of 
whom,  too,  is  said  to  have  been  a  coeval  and  success- 
ful rival  of  Lord  Caims  in  his  earlier  days  in  Dublin 
and  in  chambers  in  London.  It  may  also  be  pertinent 
to  remind  the  Lord  Justice  that  there  ore  several 
eminent  Irish  solicitors  in  the  House,  and  that  as  the 
Bill  most  decidedly  affects  their  interests,  they  ore 
as  well  entitled  to  be  heard  as  they  are  capable 
of  giving  good  advice.  As  for  Irish  newspaper 
and  joumaUstic  criticism,  the  Lord  Justice  naturally 
makes  small  account  of  that,  as  its  points  have  fre- 
quently been  directed  to  the  weaker  plates  of  his 
Lordship's  armour  of  argument.  However,  the  main 
charge  made  against  the  Bill  is  that  it  leaves  the  office 
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of  Lord  Chancellor  quasi-political  and  govenrniental, 
instead  of  making  it  purely  le^al  and  permanent,  and 
this  is  the  reason  why  the  "  official  who  will  haTe«harge 
of  the  Bill  .  .  .  can  hardly  be  said  to  be  quite 
impartial."  Why,  if  the  distinguished  man  referred  to 
were  capable  of  bang  biassed  m  his  conduct  by  any 
personal  motives,  it  would  surely  be  his  interest  to 
make  the  office,  which  he  is  expected  to  fill  with  so 
much  dignity  and  satisfaction  to  his  country,  per- 
manent, even  on  the  supposition  that  the  salary  were 
reduced  to  i£6,000  a  year,  as  is  proposed.  But  the 
very  fact  that  it  is  a  purely  political  qaestion  renders 
the  treatment  of  it  by  Mr.  Justice  Christian  the  more 
open  to  animadversion.  He  seems  to  forget  that  his 
proposal  to  remove  its  political  functions  would  be  to 
change  completely  the  method  of  government  in  this 
country,  and  he  does  not  propose  a  substitutionary 
method.  He  also  seems  to  forget  that  another  point 
of  attack  against  the  Bill — viz.,  the  number  of  Equity 
Judges  still  to  be  left  us — is  really  a  defence  of  the  quasi- 
political  and  temporary  nature  of  the  highest  office, 
save  one,  in  the  kingdom.  For  the  work  cannot  be 
likely  to  be  neglected  for  lack  of  attention  if  there  be, 
as  Mr.  Christian  thinks,  more  than  a  sufficient  number 
of  judges,  who  are  to  be  permanent ;  and,  on  the  other 
band,  as  the  Lord  Chancellor  cannot  give  his  undivided 
attention  to  his  strictly  legal  duties,  this  apparent 
exuberance  of  judicial  power  is  requisite  to  make  op 
for  his  enforced  attention  to  other  and  equally  impor- 
tant State  duties.  It  is  strange  that  Mr.  Christian 
should  think  the  Equity  Bencm  is  likely  to  be  over- 
manned, unless  he  forgets  that,  under  the  new  system 
of  "  Fusion,"  the  Equity  Judges  will  be  also  Judges  of 
Law,  and  have  thus  to  transact  some  of  what  is  now 
Common  Law  business.  While,  on  the  other  hand,  Mr. 
Law,  who  speaks  with  the  responsibility  of  an  ex-law 
officer,  said  in  the  House  of  Commons,  on  Tuesday 
evening,  that  he  feared  the  Chancery  Division  of  the  Bill 
was  very  weak,  and  thought  that  the  constitution  of  the 
Court  of  Appeal  might  be  made  stronger  with  advantage. 
The  salaries  of  the  Lord  Chancellor  and  apparently  of 
all  the  other  judges,  except  those  of  Appeal,  are, 
according  to  the  Pamphleteer,  too  high  I  With  refer- 
ence to  wis,  we  find  at  page  10  that — 

"The  stdaries  of  Judges  should  bear  a  just  pro- 
portion to  the  earnings  of  the  Bar  from  which 
those  jfldges  are  taken.  They  should  be  large  enough 
to  insure  at  all  times  the  command  of  the  best 
men,  but  not  so  large  as  to  suggest  the  idea  of  some 
sinister  consideration.  The  English  scale  is  certainly 
not  in  excess  of  that  standard.  It  is  well  known 
that,  there,  barristers  often  lose  in  income  by  accepting 
the  Bench.  Even  the  Chancellorship  itself,  if  nothing 
but  income  were  thought  of,  would  be  too  temptation  to 
a  Bethell  or  a  Cairns  or  a  Palmer.  But  how  is  it  in 
Ireland  ?  I  do  not  believe  that  there  is  at  this  moment 
at  the  Irish  Bar  more  than  one,  if  there  be  even  one, 
who  is  realizing  by  private  practice  £3,000  a-year,  or 
that  there  are  nalf-a-dozen  who  are  making  so  much 
as  £2,000.  The  consequence  is  that  a  puisne  judge's 
salary  of  less  than  £;i,7uO  has  never  failed  to  command 
the  services  of  the  very  foremost  men  in  the  profession. 
The  Irish  Bench  is  crowded  with  ex- Attorney-Generals. 
Of  the  nine  existing  puisnes  there  are  only  two  who 
did  not  pass  direct  from  the  first  law  office,  and  so  did 
the  Master  of  the  Rolls,  the  Vice-Chancellor,  and  the 
Judge  of  Probate.  Among  all  these  the  highest  salary 
is  £4,000,  and  as  to  all  save  two  it  is  under  £3,700. 
How  then  is  it  to  be  accounted  for,  that  there  is  one 
legal  office  so  out  of  all  keeping  and  proportion  with 
the  National  Bench  and  Bar  as  that  it  is  endowed  with 
a  salary  much  more  than  twice  as  great  as  that  which 
the  very  first  man  of  the  day  will  always  gladly  accept, 


with  a  personal  following  costing  £4,500  more,  a 
retiring  pension  of  £4,000  (three  or  fotir  of  them  usually 
co-existing),  and  ot^er  aUowaaees;  making  altogether, 
for  that  one  office,  a  cost  to  the  public  treasury  of  some 
£25,000  a-year? 

"  The  origin  of  the  anomaly  is  not  far  to  seek.  The 
Chancellor  was  formerly  the  Speaker  of  ths  Irish 
House  of  Lords;  and  after  his  deposition  firom  that 
station,  the  office  was  made  to  serve  a  much  more 
useful  purpose — that  of  consolidating  the  Union  by 
attracting  eminent  English  lawyers  to  the  head  of  the 
Irish  Bench.  But,  with  that  object,  the  English  stan- 
dard of  Bar  incomes,  not  the  LHsh,  was  the  one  thst 
must  be  had  regard  to. 

"  By  two  statutes  passed  in  1832,  the  remnneratioos 
of  all  the  great  judicial  officers  in  both  kingdoms  were, 
in  lieu  of  all  other  emoluments,  commuted  to  fixed 
annuities — the  English  Chancellor  to  £14,000,  the 
Chief  Justice,  £10,000,  the  Chief  Justice  of  the 
Common  Pleas,  £8,000,  and  the  Chief  Baron,  £7,000. 
The  Irish  Chancellor  was  fixed  at  £8,000.  Nor  was 
that  excessive  so  long  as  the  great  object  which  had 
justified  the  original  scheme  was  kept  in  view.  Bat 
when  that  wise  policy  was  finally  abandoned  on  the 
retirement  of  Sir  E.  Sugden  and  the  appointment  of 
Mr.  Brady  in  1846,  the  retention  of  that  salary,  with 
the  other  proportionate  appanages,  became  what  it  has 
been  increasingly  ever  since,  an  utteriy  indefensible 
abuse  and  anachronism." 

Now,  the  conclusions  to  be  deduced  from  this  passage 
are  most  extraordinary,  and  we  submit  thst  the  whole 
reasoning  is  based  on  a  mistake  of  facts.  The  salaries 
of  ordinary  judges  should,  doubtless,  bear  "a  just  pro- 
portion to  the  earnings  of  the  Bar  from  which  those 
judges  are  taken ;"  but  is  the  estimate  of  Mr.  Christian 
correct  when  he  says  that  he  does  not  "  believe  that 
there  is  at  this  moment  at  the  Irish  Bar  more  than  one, 
if  there  be  even  one,  who  is  realizing  by  private  practice 
jCS,000  a-year,  or  that  there  are  half  a  dozen  who  are 
making  so  much  as  £2,000  ?"  And,  if  it  were  correct, 
who  can  be  expected  to  find  fault  with  a  system 
which  fills  the  Bench  mth  ex -Attorney- Generals? 
But  we  are  inclined  to  take  a  more  sangnine  view' 
of  the  pecuniary  results  of  leadership  at  the  Irish  Bar, 
and  we  say  it  is  a  fallacy  to  strike  an  average 
on  the  private  practice  of  the  Bar  in  arriving  at 
a  just  proportion  for  the  judges'  salaries,  because, 
according  to  the  statement  quoted,  the  Bench  is  filled 
with  ex -law  officers,  whose  profes«oual  incomes,  though 
variable,  are  understood  to  be  considerably  higher  than 
even  the  highest  judicial  salary.  It  is  idle  to  argue 
against  the  office  of  Lord  Chancellor  as  it  exists, 
because  the  salary  happens  to  be  £2,000  hiehw  than 
Mr.  Christian  thinks  the  discharge  of  its  duties  are 
worth,  for  the  simple  reason  that  the  Lord  High 
Chancellor  of  Ireland  onght  to  be  made  a  British  peer, 
as  was  almost  the  invariable  practice  in  those  fantxe 
times  which  our  author  so  much  lauds,  when  we  got 
our  Lord  Chancellors  from  England,  because  the  law 
was  the  same,  but  when  the  English  Bar  refined 
to  acknowledge  the  obligation  of  reciprocity  by  object- 
ing to  the  appointment  of  the  great  Plnnket  to  the 
office  of  Master  of  the  Rolls  in  England.  We  shall, 
perhaps,  best  please  our  readers  by  giving  them  quota- 
tions from  this  extraordinary  pamphlet  without  further 
criticism,  leaving  each  person  to  form  his  own  eon- 
clusions  as  to  its  merits.  On  page  14  the  learned 
author  asks : — 

"  Were  the  Pews  of  England  still  under  the  ^1  of 
that  same  unaccountable  apathy  which  caus«l  them  to 
let  slip  away,  almost  silently,  one  of  the  main  andwrs 
of  their  own  order,  when,  in  an  assembly  containing 
not  only  great  lawyers  but  constitutional  statesmen,  it 
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DMMd  nnnoticed  that  this  Bill  invades  one  of  the 
fundamental  principles  of  the  Bevolution  Settlement  ^ 
By  the  Act  of  Settlement  it  is  laid  dowa  as  a  main 
bulwark  of  'the  rights  and  liberties  of  the  subject' 
that  'Jndges  Commissions  be  made  quamdiu  te  bene 
geaerint'  and  that  they  be  irremovable  gave  on  the 
address  of  both  Qouses  of  Parliament.  The  Chancellor 
was  not  then  within  the  meanii^  of  that  law,  for  ho 
was  hardly_  a  judicial  officer  at  all,  the  vast  bulk  of 
Equity  being  the  giowth.  of  later  times;  and  the 
Judges  understood  to  be  dealt  with  were  those  familiarl« 
known  as  the  '  Judges  of  the  Land.'  But  how  will  it 
be  with  the  Irish  Chanoellor  after  this  Bill  shall  have 
become  law  2  He  will  have  stepped  into  the  place  of 
the  'Jadgea  of  the  Land*  as  to  some  of  the  most 
deKcate,  responsible,  and  critical  of  their  funetions, 
dvil  and  cruninal.  You.  may  go  on  calling  such  a 
Judge  Lord  Chancellor,  but  there  is  no  magic  in  a 
name.  To  everji  substantial  intent  he  will  be  within 
both  the  spirit  and  the  letter  of  the  Act  of  Settlement ;. 
and  I  maintain  that  that  great  fundamental  law  of  the 
oonstitutioo  will  be  insaded,  unless  in  tenure  and.  per- 
Bianence  he  be  assimilated  to  all  the  others  of  the  order 
whose  independence  it  so  anxiously,  guards,  and.  to  whom 
he  is  now  about  to  be  annexed. 

'*It  ia  true  that  the  judicial  integrity  is  no  longer 
Bienaced  from,  the  quarter  against  which  that  enact- 
ment woa  directed.  But  its  protection  it  as  much 
needed  as  ever,  and.  against  influences  all  the  more 
dangerous  that  they  are  more  insidioua  and  self- 
deceptive.  Instead  of  dependence  upon  the  Crown, 
dependence  upon  Party — interested  self-deception — 
tenaptation  to  show  oneself  Ttorthy  of  past  favour^ 
and  deserving  of  future  patronage.  Fancy  in  that 
position  some  man  of  the  sort  of  invertebrate  pliancy 
of  nature,  wbieh  ig.not  uncommon  in  Ireland,  which  for 
want  of  stable  notions,  about  an^' thing,,  takes  op.  with 
the  pressure,  the  expediency,  the  mterest,  the  partv-cry 
of  the  moment,  adopts  them  as  the  substitute  for  mde- 
pendeot  opinion,  and*  persuades. himself  that  in  obeying 
them  he  is  acting  upon  beliefs  his  own.  Nothing  wiu 
heep  sadi  a  man  safe  from  his  own  weakness  but  the 
ooosciousness.  of  absolute  independence — the  knowledge 
that  there  is  nothing  left  for  Him  further  to  hope  or  to 
fear.- 

'*  Not  mticb  Itann  has  as  yet  been  done,  because,  it 

bring  known,  that  diose  Judges  were  raised  by  their 

tenare  above  the  reach  of  all  undue  influence,  no  one 

ever  dreamt  of  imputing  to  them  anything  worse  than 

an  nnoonacious  yielding  to  prepossession.    But  fancy 

•ome  possible   Chancellor  of  the  future  hearing  land 

qoestioas  which   inflame   the  passions  of  classes,   or 

registry  questionsv  which  will  turn  the  scale  in  a  borough 

w  a  county,  and  knowing,  that  he  is  closely  watched, 

and  that  jost  a»  he  shall  demean  himself,  so  will  he  wiii 

or  lose  the  favour  of  some  anti-English  faction  or.  sect 

to  whom  his  own  otScial  existence  may  be  owing,  and 

by  whose  tolerance  he  may  be  then  holding  it !.     Well, 

he  may  rise  superior  to  that  ordeaL     But  will  be  get 

credit  for  doing  so  ?  " 

We  feel  onwillinc  to  use  words  adequate  to  express 
our  opinion  of  the  latter  passage,  for  we  are  proud  in 
believing  that  our  judges  are  incapable,  as  they  have 
always  shown  themselves,  of  acting  in  any  way  hut 
as  their  consciei-ce  and  sense  of  duty  direct  in  the 
discharj^  of  their  functions.  Vk'e  can  only  say,  in 
conclusion,  that  we  regret  still  to  find  in  this  brochure 
the  same  suspicion  and  contempt  for  his  countrymen 
which  disfigiuied  his  former  pubhc  statements — the  same 
obkction  to  the  only  ratio  vivendi  possible  in  this  latter 
ban  of  the  nineteenth  century — and,  worst  of  all,  an 
expresuon  of  egoUsm  in  aiToeating  to  himself  this 
ri^  of  critidsm,  for  want  of  other  censors,  which 


casts  an  implied  reproach  even  on  his  brethren  of  the 
Bench,  because  they  have  not  thought  right  to  thus 
eixpress  their  opinions. 


COSTS  17NDER  THE  JTJDI€ATURK   (IRELAND) 
BILL. 

Now  that  the  J'udicature  (Irelapd)  Bill  is  about  to  enter 
on  its  Committee-stage^  the  case  of  Hammond  y.  Ham- 
mond, recently  decided  by  Lords  Commissioners  Lawson 
and  Bsooke,  in  Chancery,  deserves  notice  upon  several 
grounds,  but  especially  as  regards  the  subject  of  cosis 
which,  by  one  of  the  clauses  of  that  Bill,  is  placed  in  all 
cases  at  the  discretion  of  the  Court,  and  in  respect  of 
which,  by  another  of  its  douses,  the  suitors  are  denied 
all'  right  of  appeal.  In  that  case  the-  Bill  was  filed  by 
William  and  Thomas  Hammond'  against  their  brother 
John,  for  the  purpose  of  compelling  specific  performance 
by  him  of  a  contract,  which  was  contained  in  a  Consent 
entered  into  between  the  same  parties  in  a  contentious 
suit  in  the  Court  of  Probate,  relating  to  the  will  of 
their  deceased  father,  in.  which  all  three  had  been 
named  executors. 

That  will  was  propounded  by  the  plaintiffs,  and 
grant  of  probate  was  resisted  by  the  defendant  on  the 
grounds  of  incompetency  of.  the  testator,-  and  of  undue 
influence  exercised  over  him  by  the  plaintiff  (Thomas). 
Upon  the  trial  it  appeared  that,  for  some  years  before 
the  testator's  death-^if  not  with  his  sanction,  certainly 
without  any  expression  of  disapprobation  on  his  part — 
the  plaintiff  (Thomas'),  who  was  living  with  lus  father, 
had  been  receiving  the  rents  of  his  Irish  property,  and 
the  defendant,  who  was  his  eldest  son  and  keir-at-Uw, 
had  been  in  receipt  of  his  English  rente,,  and  that  they 
were  respectively  liable  to  account  with  the  testator's 
assets  on  foot  of  such  rents :  the  plaintifi"  (Thomas) 
alleging  that,  upon  the  taking  of  .that  account,  he  would 
not  be  found'  indebted  to  Uiose  assets  at  all,  but  that 
the  defendant  would  be  found  tttrgelv  so  indebted,  and 
that  he  was  in  fact  opposing:  the  will  merely  with  the 
object  of  avoiding  hla  obligation  to  account  and  pay 
the  balance  to  be  found,  against  him. 

Unier  these  circumstances,  after  the  defendant's 
case  had  beeni  opened  and  some  of  his  witnesses 
examined,  uponia  suggestion  from  the  Court  and  jury, 
the  case  was  compfpmised,  by  the  "  consent  in  question," 
whereby  it  was  provided  "that  the  will  saculd  be 
established,  and  that  probate  theieof  should  be  granted 
to  the  plaintiffs,  the  defendant  renouncing  and  under- 
taking to  execute  a  mortgage  to  the  plaintiffs  for  £100, 
in  lieu  and  full  discharge;  of  all  rents  received  by  the 
defendant  during  testator's  lifetime,  and  that  no  accoimt 
should  be  required,  by,  eith^*  of  said  parties,  plaintiffs 
or  defendant,  the  one  from  the  other,  for  any  rents  or 
cash  received  by  him  or  them  out  of  the  English 
property  o£  the  testator  or  out  of  his  Irish  property,  or 
otherwise  in  bis  lifetime."  The  plaintiffs  were  repre- 
sented; by  Mi;.  J.ellett,.Q.C.i  Mr.  CWirles  I/sech,  Q.C., 
and  Ml!.  Raymond,  iAStructed  by  Mr.  Arthur  Ellis, 
whose  oase  via^,  that  the  intention  of  the  parties  to  the 
consent  and  its  meaning  was  that  the  mortgage  deed 
was  to  be  executed,  so  as  to  secure  payment  of  the 
JCIUO  to  themselves,  in  (heir  individual,  and  not  in  their 
executorial  capacity,  and  that  the  draft  deed,  prepared 
in  that,  form,  had  be^n  returned  altered  by  the  defen- 
dant, so  as  to  correspond  with  his  interpretation  of  the 
consent.  On  the  other  hand,  the  defendant,  who  was 
represented  by  Mr,  E.  M.  Kelly  and  Mr.  John  Murray, 
instructed  by  Messrs.  Williamson  and  Hobson,  con- 
tended that,  according  to  the  true  construction  of  the 
consent,  the  £100  was  to  form  part  of  the  testator's 
assets,  and  was  to  be  paid  to  the  plaintiff  as  his 
executor ;  and,  therefore,  as  the  defendant  was  always 
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''eady  and  willing  to  perform  the  contract  in  that 
■■ense,  a  fact  which  was  not  controverted  by  the 
plaintiffs,  their  bill  should  be  dismissed  with  coats. 
The  Court,  withont  any  difficulty,  adopted  the  defen- 
dant's construction,  and,  seeing  that  the  basis  of  his 
liability  to  pay  the  £100  was  his  receipt  of  the  testator's 
rents  m  his  lifetime,  the  wonder  is  how  any  other 
construction  could  have  been  for  a  moment  relied  ufXM. 
Accordingly,  we  should  have  expected  Uiat  the  well- 
established  course  and  practice  of  the  Court  would 
have  been  followed,  and  liiat  the  plaintiff 's  bill  would 
have  been  dismissed  with  costs,  sed  IXs  aliier  visum  eit, 
and  their  Lordships  pronounoed  a  decree  -directing 
specific  performance  of  the  contract,  in  Ae  sense 
contended  for  by  the  defendant,  and  t%st  the  parties 
respectively  should  bear  their  own  costs. 

Now,  with  all  the  respect  due  to  the  learned  Lords 
Commissioners  this  seems  a  simple  case — aplain  case — 
about  as  plain  a  case  as  -ever  was  presented  to  a  Court 
of  Justice.  The  only  tbing  difficidt  about  it  is  to 
understand,  or  even  to  make  a  rational  guess  at,  the 

Erinciple  upon  whicii  it  was  decided.  There  appears  to 
ave  been  no  allegation  or  pretence  that  eitlier  party 
had  been  guilty  of  misconduct  or  bad  faith.  Both  were 
agreed  from  the  start  as  to  the  only  point  of  difference 
between  them,  and  that  was,  whether  the  plaintiffs  or 
the  defendant  had  put  the  proper  construction  upon  a 
consent,  far  from  being  ambiguous  in  its  terms?  And 
the  Court,  without  any  difficulty,  held  that  the  defen- 
dant's view  was  the«on>ect<one;  but  they,  nevertheless, 
visited  him  with  ibe  payment  of  his  own  costs  of  a  suit, 
which  he  had  no  eortUy  means  of  avoiding  or  averting, 
except  by  doing  what  the  Court  itself  decided  he  was 
not  bound  to  do — aamely,  perform  t'he  contract  in  the 
sense  attributed  to  it  by  the  plaintiffs  I  The  course  of 
the  Court  in  such  cases  is  pointed  out  by  Lord  St. 
Leonards,  in  his  work  on  Vendors  and  Purchasers, 
citing  the  well-known  case  of  Clowes  y.  Higginson,  1  Ves. 
in  B.  524,  and  it  is  this : — "  If  the  plaintiff  insist  upon 
a  particular  construction  of  a  contract,  and  the  Court 
decides  against  him,  he  will  not  be  allowed  a  specific 
performance,  according  to  the  construction  against 
which  he  has  contended."  Not  to  have  dismissed  the 
Bill,  then,  seems  a  manifest  departure  from  established 
practice,  and  fixing  the  defendant  with  the  costs  of 
successfully,  as  well  as  unavoid^ly,  resisting  a  suit  for  a 
dium,  which  the  Court  itself  pronounced  untenable, 
seems  to  us  a  further  mistake.  Upon  the  whole,  we 
r^ard  this  case  as  one  very  foreiWy  showing  the  mis- 
chief likelv  to  arise  from  substkuting  what  Lord  Coke 
has  termed  "  the  crooked  coid  of  discretion  "  for  "  the 
straight  line  of  law,"  and  illustrating  the  practical 
importance  of  the  following  observations,  which  we 
extract  from  the  Report.of  the  Committee  appointed  by 
the  Bar  to.  consider  the  provisions  of  the  Judicature 
Bill,  and  which  we  commend  to  the  attention  of  the 

Irish  legal  members  of  the  House  of  Commons : 

"  Rule  47  places  the  subject  of  eosts  in  all  cases 
entirely  at  the  discretion  of  the  'Oonrt'  The  inter- 
pretation clause  does  not  give  any  definition  of  the  wcad 
'  Court,'  and  under  the  rule  as  framed  it  does  oot  seem 
certain  whether  it  will  include  a  judge  conducting  a 
trial  in  some  one  or  other  of  the  modes  pointed  out  by 
Bules  30  and  31.  It  is  probably  so  intended,  since  by 
clause  32  a  commission  of  assize  shall  be  deemed  to 
constitute  a  Court  of  the  High  Court.  But  apart  from 
this  matter  of  form,  we  think  that  the  change  which 
this  rule  will  introduce  into  what  has  been  known  as 
common  law  business  is  on  principle  open  to  grave 
objections.  The  relaxation  of  the  strict,  well-defined 
rules  as  to  costs  will,  in  our  opinion,  lead  to  great  con- 
fusion. It  will  render  it  imposEible  for  the  profession 
to  advise  with  any  degree  of  certainty  on  the  prudence 


or  propriety  of  beginning  or  carrying  on  proceedings, 
and  it  will  lead  to  dissatisfaction  and  suspicion  in  the 
mind  as  weH  of  the  successful  suitor  who  is  denied  costs 
as  of  the  unsuccessful  -one  wlio  is  made  to  pay  them. 
Besides,  this  absokte  power  to  give  or  withhold  costs 
would,  we  ieel  sure,  impose  an  irksome  and  unwelcome 
burthen  on  the  judge ;  while  its  tendency  would  be  to 
strike  at  the  independent  and  fearless  exercise  of  his 
profession  by  connseL 

"  We  thint:  lAiat  if  any  sudb  discretion  is  to  be  en- 
trusted to  the  Bench,  such  a  chec^  at  all  events,  should 
be  ppovided  as  is  imposed  on  the  Judges  of  the  Landed 
Estates'  Court,  who  are  required  when  refusing  to  make 
an  unsuccessful  party  pay  costs  to  state  on  the  &ce  of 
the  order  the  reason  why  such  «osts  were  withheld  (21 
and  22  Vic,  c.  72,  s.  78). 

"  We  think,  too,  that  if  such  discretion  be  given,  the 
granting  or  withholding  costs  sboidd  be  subject  to  an 
appeal,  whidi,  by  tJhe  50th  «lause  of  the  Bill,  is  denied 
t  o  a  suitor  on  a  question  -of  costs  «nly.'" 


THE  CHAIRMKN  AND  THE  LAND  ACT. 
In  another  column  we  puUish  some  remarks  of  Mr. 
Blake,  Chairman  «f  the  County  of  Fermanagh,  with 
reference  to  the  duties  of  Chairmen  under  the  Act. 
The  tone  of  these  remarks  is  admirable,  but  there  was 
not  the  slightest  necessity  for  anj  defence  of  the 
decisions  of  these  judges.  The  Act,  apparently  with 
intention,  refrained  from  laying  down  strict  rule!  for 
the  guidance  of  the  judees  who  were  to  administer  it. 
Much,  possibly  too  mudi,  was  left  to  their  discretion 
by  the  generahty  of  the  terms  of  the  first,  second,  and 
eighteenth  sections.  But  the  fact  that  the  extreme 
partisans  alone  of  t^e  two  interested  classes  of  landlords 
and  tenants  express  dissatisfaction,  is  the  best  proof 
tfaat  the  judges  have  attained  the  juste  milien  in  Uieir 
decisions  to  have  carried  out  the  Act  in  the  intention  of 
the  Legislature.  Few  of  the  County  Court  decisions 
have  been  overruled,  and  in  certain  «ases  the  Court  for 
Land  Cases  Reserved,  overruling  the  intermediate 
decisions,  have  upheld  the  opinions  of  the  primary 
judges.  It  is  not  likely  that  the  present  Government 
will  make  any  effort  to  inaterially  incsease  the  jurisdic- 
tion of  our  County  Courts ;  but  when  the  inevitable 
time  arrives,  the  promoters  of  the  extended  jurisdiction 
will  certainly  be  -enabled  to  point  to  the  admirable 
manner  in  which  the  judges  «f  these  so-called  Inferior 
Courts  have  elucidated  the  provisions  of  a  most  tortaoua 
and  crabbed  enactment,  as  a  proof  that  they  and  the 
machinery  of  their  Courts  *re  fully  -capable  of  sus- 
taining the  onu!  of  a  much  extended  jurisdiction.  It 
was  not  to  be  expected  that  every  decision  in  mattera 
so  nearly  affecting  Jong-cherished  rights  on  one  side, 
and  half--oonceived  hopes  on  the  other,  would  esca[)e 
criticism.;  but  these  are  some  kinds  of  oensure  which, 
to  rightly  constituted  minds,  are  mose  satisfactory  than 
m^ise.  As  legai-ds  the  learned  Chairman -of  the  coanty 
Fermanagh,  no  laudatory  expressions  of  ours  would 
probably  carry  such  weight  as  does  the  public  opinion 
of  the  county  over  which  he  pnesidea,'  and  this,  as  will 
be  seen  by  the  report,  is  completely  in  ids  favour. 

LEGAL  EDUCATION. 
Lord  Sei-borne  has  delivered  an  important  address  on 
his  election  to  the  presidency  of  the  L^al  Education 
Association.  The  leading  principles,  he  said,  upon 
which  the  association  were  acting  in  their  efforts 
for  a  reform  in  the  system  of  legal  education  were 
these : — First,  that  such  education  should  be  conduct^ 
upon  a  footing  of  public  ^^thority  and  public  responn- 
bility  under  the  safeguard  and  guarantees  of  public 
regulation ;  secondly,  that  it  should  be  conducted  upon 
a  comprehensive  plan,  so  as  to  extend  to  bo4h  branches 
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of  th«  legal  profession,  and  not  only  so,  bnt  to  all  her 
Majesty's  subjects  who  majc  be  wiuing  to  take  advan- 
tage of  it ;  and  lastly,  tlua  the  organization  should  be 
inch  that  the  govemiiig  body  of  the  new  sehool  wouM 
not  give  an  undue  preponderance  of  power  to  any 
Mrticnlar  branch  ef  the  legal  profession,,  and  suck  as  to 
insure  responriliility  and  fairness  in  the  examinationa 

Lord  SelboBie  went  on  to  eongratulate  the  association 
on  the  pro^iess-made  by  diem  in  securing  the  acceptance 
tit  their  pnneiples-  by  the  Inns  of  Court  These  bodies 
have  now  accepted  the  principle  that  no  man  should  be 
sdmitted  to  praetise  without  first  having  proved  his  fit- 
nees  by  passing  a  compulsory  examination',  and  they 
have  also  eoni«ded  that  those  who  ttce  not  studwits  or 
members  of  their  inns  may  be  admitted  to  the  benefit  of 
instruction  given  by  the  professors  and  lecturers  of  the 
Inns  of  Court.  What  they  have  at  present  done,  how- 
ever, falls  short  with  respeot  t*  two  of  the  prineiples 
maintained  by  the  association — the  principle  of  compie- 
hensivenesB,  and  the  principle  of  public  responsibility'— 
and  the  exnorieoce-of  one  year  must  have  shown  these 
learned  bodies  how  utterly  inadequate  are  the  pnovisions 
they  have  at  present  made,  ana  must  have  prepared 
them  for  that  next  step  which  sooner  or  later  it  will  be 
necessary  t»  take. 

NOTANDA. 
Costs;    ^«Kt-}tand   report;    rnnebmction   of  model; 

Aeriff^sfie  for  jury  panel;.  hriefsforneiB  trial  motion 

Motion  that  the  Tasing  Master's  certificate,  disallowing 
certain  items  charged  in  plaintiff's  bill  of  costs,  be 
remitted  to  him  for  levision.  The  action,  which  was 
brought  am  foot  of  a  policy  of  insurance,  was  tried 
before  Bany,  J.,  and.  a  special  jury,  when  a  verdict 
was  had  for  the  plaintifis.     Exham,  Q.C.  (with  him 

llobertson)h-  in  support  of  the  motion The  hearing  of 

the  case  ooeupiad  tiiree  days,  and  the  inquiir  turned 

almost  wholly  on  a  question  whether  the  risk  on  the 

policy  had  be«n  increased  by  the  construction  of  certain 

ooils,  towaids-  the  elucidation  of  which  a  model  had 

been  obtaiaed  by  the  plaintiffs,  at  a  cost  of  £10.    That 

was  disallowed,  on  taxation  ;  together  with  £21  6s.  2d., 

half  the  short-hand  writer's  bill,  £40  19s.,  incurred  in 

the  prepasation  of  briefs  to  resist  &  new  trial  motion  ; 

and  £t  3s.  6d.  sheriff's  fees.     The  plaintiff's  attorney 

had  agreed  with,  the  attorney  for  the  defendants  as  to 

the  necessity  of  having  a  short-hand  report  of  the 

evidence,,  and  upon  that  report  Mr.  Serjeant  Armstrong 

grounded  »  certificate,  upon  which  a  eonditional  order 

for  a  new  trial  issued,  rendering  it  necessary  to  have 

the  whole  briefed  for  the  motion.     Four  days  after  the 

conditional  order  issued  the  matter  was  settled.    The 

sheriff's  fee  disallowed  was  one  of  £1  3s..  6d.  for  the 

jury  panely  which  was  the  amount  always  paid,  though 

the  Master  never  allowed  more  than  iOs.  6d.     A.  M. 

Porter,    Q.C.    (with    him    Holmes),    contra It    has 

been  the  uakbrm  practice  never  to  allow  for  models,, 
which  are  manifestly  only  for  the  convenience  of 
counsel  The  eharge  for  the  short-hand  writer's  report 
was  a  matter  of  arrangement  between  the  parties, 
whereby  each  was  to  pay  half  the  expense,  £42  12s.  4d.^ 
and  the  plaintiffs  cannot  now  fairly  seek  to  surcharge 
their  share  on  the  defendant.  Then,  the  brief  for  the 
new  trial  motion  was  prepared,  not  ailer  the  conditional 
order  issued,  bnt  by  anticipation  during  the  long 
vacation.  Wbitbsisb,  C.J.,  said  that  the  Court  were 
of  oranion  that  the  short-band  writer's  bill,  and  the 
sheriff's  fee  should  be  disallowed,  but  that  the  other 
items  for  the  construction  of  a  model — thought  by  his 
brother  Barry,  who  tried  the  case,  to  be  material  and 
necessary — and  the  preparation  of  briefs  should  be 
allowed,  and  they  would  make  a  rule  accordingly  (Jame- 
son ir  Co.  Y.  hoyal  Insurance  Co. ;  Q.B.,  Jan.  27,  1874). 


Debtors  Act,  s.  6 ;  order  for  payment;  costs  of  tnotion.—. 
Ri/land  moved,  on  behalf  of  the  defendant,  n>r  an  order 
that  the  plaintiff  do  pay  £56  I8s.  8d.,  the  costs  of  a 
judgment  of  non-suit,  and  for  the  costs  of  the  motion, 
xhe  motien  was  grounded  on  an  affidavit  of  defendant's 
attorney,  stating  that  the  defendant  had  obtained  a 
judgment  of  non-suit  on  April  10,  1874,  and  a  writ  of 
j!..  fa.  issued  agwnrt  the  plaintiff  for  £56  18b.  8d., 
amount  of  defendant's  taxed  costs ;  and  that  the  sheriff* 
had  returned  nulla  bona,  a  sister  of  the  plaintiff 's  having 
claimed  oertaiik  furniture  which  had  been  seized  under 
the  writ;  that  the  plaintiff  was  a  professor  of  music, 
and  that  be  had  heard  and  believed  that  he  was  still  in 
receipt  of  a  pension  from   Government  of   £75  per 
,  aiinumy  and  at  the  trial  of  the  action  plaintiff  swore 
'  that  he  was  in  receipt  of  such  pension ;  and  that  the 
'  plaintiff  was,  also,  organist  of  a  Roman  Catholic  chapel, 
at  a  salary  of  £80  per  annum.     There  was  no  appear- 
ance contra.    Morbis,  J I  shall  make  an  order  that 

the  plaintiff  do  pay  the  whole  amount  within  one 
month.  In  this  case  I  shall  say  nothing  about  the 
costs  of  the  motion..  I  lay  down  no  general  rule  that 
the  costs  should,  not  or  cannot  bo  given,  but  it  is  a 
question  which  L  should  wish  to  hear  discussed  on  both 
sides  {White  v.  Power.;  C.  P.  June  3,  1874,  before 
MoBRis,  J.  sitting  solus). 

Change  of  venue;,  comtg  where  cause  of  action  arose 

Motion  to  change  venue.    H.  H.  Macdermot,  in  support 

of  the  motion.     Keogh,  contra.     "PKixxt,  C.B In  this 

case  I  confess  that  I  have  been  surprised  to  hear  it 
argued  that  the  fact  of  the  cause  of  action  having 
arisen  in  thecounty  to  which  it  is  sought  to  change  the 
venue  is,  in  itself,  sufficient  ground  for  the  change.  The 
Act  of  f  ailiament,  expressly  provides,  that  the  T«iue  is 
not  to  be  changed  merely  because  the  canse  of  action 
accrued  in  any  particular  place  or  county.  The  plain* 
tiff  is  giren.a  prima  /ooe-right  to  select  his  own  venue, 
subject  to  its  b^ng  displaced  on  special  grounds  of 
preponderance  of  convenience  or  propriety  in  favour  of 
a  different  venue,  iirespective  of  the  accruing  of  the 
cause  of  action  in  a  particular  place.  Here  the  question 
is  whether  the  vjenue  should  be  Dublin  or  Roscommon. 
On  the  one  hand,  three  witnesses  would  have  to  be 
brought  from  Dublin  to  Roscommon ;  on  the  other 
hand,  three  witnesses  would  have  to  be  brought  from 
Roscommon  to  Dublin.  And  tha«  is  nothing  to  dis- 
place the  plaintiff's  prima  facie  right  to  sdect  bis  own 
venue  {ff  Toole  v.  Afutto/i,.  Exoh.,  May  29,  1874). 

Temporary  bars ;  ejectment  on  Oie  title ;  jurisdietion  of 
judge  on  circuit  .^-Motion,  on.  behalf  of  the  plaintiff,  that 
the  defendant  in  ejectment  on.  tlvB  title  be  restrained 
from  setting  up  a  certain,  outstanding  legal  estate,  and 
that  all  temporary  bass,  be  waived.  Hobin.ion,  Q.C. 
(with  him  MonaAan,.Q.C.),  in  support  of  the  motion, 
before  Mohahan,  C.J.^  at  the  sitting  of  the  Court,  at 
Castlebar  Assizes.  H.  //..  Macdermot,  contra,  objected 
in  Uniineto  the  jurisdiotioo.  Mokaham,  C.J.,  held  that 
he  had  full  jusisdiction  ta  fa«ear  the  motion  under  C.  L. 
P.  Act,  1853,  s.  ?38 ;  C.  L.  P.  A.  Act,  1856,  s.  89 ; 
and  that  he  could  eqpally  so  hear  it  either  sitting,  as 
then,  in  Court,. or  in.  camera.  The  motion  was  then  fully 
heard,  and  (in  consequence  of  other  reasons  exclusively) 
it  was  "-  ordered  that  no  rule  whatsoever  as  to  costs,  or 
otherwise,  be  made  on  this  motiop,  and  that  same  be 
saved  for  the  Court  of  Queen's  Bench"  (jComyn  v. 
Comyn,  Castlebw  Assizes,  March  10,  1 674.  See  7  Ir. 
L.  T.  513,  547;  8  la.  L.  T.  179;  and  7  Jr.  L.  T.  R. 
191). 

Coron«r'«  inquest ;  death  of  inmate  ofworkhottse ;  fee  to 
medical  officer;  grand  jury  pretentment Nicholls  ap- 
plied that  the  grand  jury  be  directed  to  fiat  a  present- 
ment of  a  fee  to  the  medical  officer  of  the  union 
workhouse  at  Kavan,  for  evidence  given  by  him  at  an 
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inquest.  It  appeared  that  the  deceased  had  been  an 
inmate  of  the  workhouse  until  his  death.  About  a  week 
after  the  funeral  the  bod/  was  exhumed,  and  remored 
to  the  county  court-house.  An  inquest  was  there  held, 
but  upon  the  medical  evidence  a  post-mortam  examina- 
tion was  deemed  unnecessary.  The  coroner  refused  to 
give  a  fee  to  the  medical  officer,  on  account  of  the  deatli 
Having  occurred  in  the  hospital.  It  was  admitted  that, 
if  the  inquest  had  been  held  in  that  building  no  fee 
could  be  claimed.  Paxi.es,  C.B.,  affirmed  the  decision 
of  the  coroner,  disallowing  the  fee  claimed  (Trim 
Assizes,  July  2,  1874). 

Presentment ;  county  printings  lowest  tender  ;  discretion 
of  grand  jury  as  to  acceptance. — Application  to  reverse 
presentment  of  grand  jury.  A.  A/.  Porter,  Q.C.  (Frazer 
with  him),  on  behalf  of  James  Reed,  in  support  of  the 
application There  were  two   tenders  sent  into   the 

§rand  jury  for  the  contract  for  the  county  printing, 
ames  Beed  sent  in  one  tender  at  £230  14s.  -Sd.  The 
second  tender  was  sent  in  in  the  name  of  Joseph 
Clarke,  and  it  amounted  up  to  £247  8s.  2d.,  or  about 
£18  higher  than  Heed's.  The  grand  jury,  however, 
gave  the  contract  to  Clarke.  The  grand  jury  had 
no  power  to  make  the  order  accepting  the  tender  of 
Clarke,  which  was  higher  than  that  of  Reed.  The 
tenders  were  made  out  in  the  most  particular  and 
precise  form.  They  contained  one  hundred  and  six 
distinct  and  separate  items,  opposite  to  each  of  which 
there  was  a  blank  for  the  price,  and  the  estimated 
number  of  copies  of  each  article  required  was  stated. 
If  it  could  be  siud  that  Reed  was  not  able  to  do  the 
county  printing,  there  might  be  some  reasons  for  the 
grand  jury  deciding  against  him,  although,  even  then, 
as  the  contractor  wa^  obliged  to  give  security  for  the 
performance  of  his  contract,  this  objection  would  not 
hold.  But,  Beed  has  had  the  printing  for  two  years 
without  any  fault  being  found  against  him,  and  he  had 
also  received  the  contract  on  seven  other  different 
occasions.  As  regards  Clarke,  he  is  the  sub-editor  of 
the  Downpatrick  Recorder,-  he  has  no  printing  estab- 
lishment of  his  own,  and  it  is  perfectly  well  known  that 
he  is  only  the  nominial  contractor,  and  that  Mr.  Conway 
Pilson,  the  proprietor  of  the  Downpatrick  Hecorder,  is 
the  real  contractor.  The  legal  position  of  the  contract 
is  regulated  by  the  Grand  Jury  Act.  The  4th  section 
of  the  Act  provides  that,  the  printing  for  the  county 
should  be  done  by  contract,  and  the  contracts  must 
be  dealt  with  as  defined  by  the  23rd  section,  which 
provides  that  the  lowest  proposal  should  be  accepted. 
The  words  of  the  Act  are  mandatory  and  peremptory, 
and  the  grand  jury  were  bound  to  accept  the  lowest 
tender.  [Keooh,  J — Section  23  goes  on  to  say  that 
the  lowest  proposal  should  he. accepted,  if  presented  by 
the  grand  jury.]  Such  a  discretion  might  be  exercised 
where  the  grand  jury  doubted  the  skilfulness  of  the 
contractor.  And  the  grand  jury  have  the  power  of  not 
accepting    any   contract  if   they  were   all  too  high. 

Monroe,  on  behalf  of  Clarke,  contra The  grand  jury 

may  exercise  a  discretion  in  the  selection  ol  the  con- 
tractor, independent  of  the  amounts  of  the  tenders. 
The  words  of  the  2;Jrd  section  of  the  Act  are  peculiar, 
and  a  discretion  is  given  by  them  to  the  grand  jury  as 
to  which  of  the  tenders  shall  be  accepted.  There  is 
an  absolute  discretion  vested  in  the  grand  jury. 
This  question  was  discussed  before  Chief  Justice 
Dogherty,  who  decided  that  the  grand  jury  had  a 
discretion;  and  at  Tralee  Mr.  Justice  Perrin  decided 
that  thepr  had  a  discretion;  and  Mr.  Justice  Lawson 
decided  u  the  same  way,  at  the  County  Antrim  Assizes, 
in  a  case  in  which  Mr.  Reed  was  concerned.  But 
moreover,  Clarke's  tender  was  in  reality  the  lowest. 
Reed  was  the  contractor  for  last  year,  and  he  knew  the 
amount  of  the  different  items  of  work  in  the  tender  in 


hand,  and  in  his  tender  put  a  merely  nominal  sum  on 
the  articles  of  which  he  knew  there  was  plenty  in  hand, 
and  then  put  a  larger  price  on  the  actual  work  which 
would  have  to  be  done.  The  grand  jury,  however,  got 
a  statement  from  one  of  its  officers  as  to  the  number  of 
copies  of  eaeh  article  which  would  be  required,  and 
calculated  .the  relative  prices  of  the  various  contractors 
with  reference  to  the  prices  set  opposite  the  articles 
which  would  be  required.  Analyzing  the  tenders 
in    this    way,    Clarke's    was    the    lowest,     and    was 

accepted.     Keogh,  J This  case  has  been  very  fully 

argued,  and  the  question  involved  has  been  considered, 
on  former  oocasions,  before  many  members  of  the  Bench 
in  this  county,  and  in  the  neighbouring  coimty  of 
Antrim.  As  far  as  I  can  find  any  authority  on  iti,  the 
tendency  of  the  decisions  has  been  to  say  that  the 
grand  jury  have  a  discretion,  and  the  section  of  the 
Act  certainly  appeared  to  contain  words  giving  that 
discretion.  The  words  of  the  Act  are  these : — "  If 
presented  by  \ha  grand  jury,  the  lowest  tender  should 
be  accepted,  and  shall  be  the  contract  for  the  printing 
of  the  coun^."  "  If  presented  by  the  grand  jury."  I 
do  not  know  what  these  words  mean,  if  they  do  not 
mean  to  give  the  grand  jury  a  discretion,  and  there  is 
the  best  reason  why  the  grand  jury  should  have  a 
discretion.  This  was  called  a  tenxlcr  for  printing 
the  county  printing.  In  this  particular  tender  there 
were  106  items.  The  gross  sum  was  £247  Ss.  2d.  on 
the  tender  of  Mr.  Clarke,  while  that  of  Mr.  Beed  was 
£230  14s.  5A.  The  difference  between  the  two  tenders 
was  some  £17  and  some  shillings  on  the  whole.  Now, 
let  us  see  how  the  very  object  for  which  Mr.  Fmser 
and  Mr.  Porter  so  ably  contended  could  be,  iu  substance 
and  reality,  defeated  by  a  skilful  man  seeking  to  defeat 
it  within  the  letter,  but  not  in  the  spirit  of  the  Act. 
Turning  to  the  106  items,  and  selecting  some  of  the 
items  at  random,  I  find  that  the  first  item  on  the  third 
page  was  number  68,  for  forms  of  abstracts  at  three 
shillings  per  sheet.  Suppose  seventy -eight  sheets  and 
five  copies  were  required.  For  this  article  Mr.  Clarke 
put  down  £11  14s.  Take  the  same  item  in  Mr.  Reed's 
contract,  and  he  tenders  for  it  for  £1  ISs.  On  that 
item  alone  there  is  a  difference  of  £9-  I  do  not  know 
who  printed  this  tender  form.  I  suppose  it  was  Reed's 
for  last  year.  Well,  now,  I  take  item  88,  and  certainly  it 
is  a  most  extraordinary  item,  for  it  is  for  assistant- 
surveyor's  "  dairies" — I  presume  "  diaries"  is  intended. 
In  respect  of  this  item  there  is  a  difference  in  the 
tenders  of  £6  lOs.  Now,  I  shall  select  a  third 
item — number  105 — the  last  but  one — for  the  county 
surveyor's  baronial  books,  as  per  specimens.  Between 
these  two  items  on  the  two  tenders  there  is  a  diffe- 
rence of  £17  lOs.,  which  is  more  than  the  difference 
between  the  two  tenders  on  the  aggregate.  Now,  if  a 
person  tendering  was  aware  that  the  articles  mentioned 
m  these  thsee  items  were  in  stock,  he  would  put  a 
nominal  sum  on  ihem,  as  he  knew  they  would  not  be  re- 
quired, and  then  he  would  put  a  large  sum  on  the  articles 
he  knew  would  be  required.  Now,  if  we  take  the  othor 
side  of  the  tender,  I  can  show  how  completely  this 
method  of  preparing  the  tender  was  carried  out.  [Uis 
Lordship  then  selected  several  items  with  the  view  of 
showing  the  difference  in  the  amounts  in  the  tenders, 
and  the  nece8;ity  of  the  Grand  Jury  comparing  the 
tenders  with  a  reference  to  the  work  which  would  be  re- 
quired.] I  am,  on  the  whole,  of  opinion  that,  as  a 
matter  of  fact,  the  lowest  tender  was  that  of  Mr.  Clarke. 
I  am  further  of  opinion  that  the  Grand  Jury  had  a  dis- 
cretion under  the  circumstances.  That  is  my  construe- 
tion  of  the  Act ;  and  I  am  fortified  in  that  opinion  by 
the  deciuons  of  Chief-Justice  Dogherty,  Mr.  Justice 
O'Brien,  and  Mr.  Justice  Lawson.  (Downpatrici: 
Assizes,  March  2,  1S74). 
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MR.  BLAKE,  Q.G.,  AND  TBB  LANI>  ACT. 

At  the  opening  of  the  Enniakillen  Laud  Sessions,  the 
County  Chnirmui  referred  to  some  charges  which  have  been 
made  against  himself  and  others,  reflecting  on  their  adminis- 
tration of  the  Land  Act.  We  subjoin  a  full  report  of  the 
observatianj  of  Mr.  Blake,  than  whom,  says  the  SanUkiUttt 
AdvtrUier,  "we  know  no  more  honest,  fearless  and  ooa- 
Bcifotioas  man  administering  law  in  Ireland." 
His  Worship  said : — 

The  constantly  recai'ring  attacks  made  periodically  on  the 
Irish  judicial  functioDHiiesof  all  grades,  have  induced  me  to 
investigate  the  subject  closely  in  its  relation  to  ihia  county, 
especially  as  regards  the  proceedings  ooonected  with  tbe 
Land  Act.  Aware  that  my  own  judicial  acts,  in  carrying 
into  effect  the  provisions  of  that  law,  have  Dot  been  permitted 
to  pass  without  critical  though  not  harsh  comments,  it 
occurred  to  me  that  I  might  further  the  ends  of  truth  were 
I  to  examine  carefully  the  question  in  relation  tu  myself 
and  we  how  far  established  facts  sustained  or  justified  even 
tlie  moderate  expressions  of  discontent  uttered  against  me, 
uid  thus  afford  a  fare  sample  of  the  slender  grounds  on 
which  those  general  imputations  and  aspersions  fre(jueutly 
rest.  With  this  object  I  have  caused  investigations  to  be 
made,  tbe  rvsults  of  which  I  shall  now  proceed  to  state. 

In  August,  1870,  the  Land  Act  came  into  operation:  the 
first  claim  in  this  county  was  lodged  in  December  follbwing, 
and  the  first  sessions  at  which  a  Umd  claim  was  ripe  and  came 
on  for  hearing  was  Easter,  1871.  In  the  interval  between 
December,  1870,  and  last  Easter  sessions,  219  land  claims 
were  lodged  with  the  Clerk  of  the  Peace  of  this  county. 
Of  those  187  were  entered  on  the  books  for  hearing,  and 
against  the  claims  so  entered  183  defences  were  lodged. 
Those  187  claims  were  somehow  disposed  of  in  court;  some 
were  abandoned  and  nilled,  neitlier  party  appearing;  in 
many  of  them  decrees  for  compensation  were  pronounced; 
in  others  the  claims  were  dismissed;  in  some  instances, 
after  the  cases  had  been  partially  heard  and  witnesses 
examined,  the  parties  were  brouglit  to  agree  upon  terms, 
and  the  proceedings  were  nilled ;  and  finally,  four  cases,  not 
being  earlier  ripe  for  hearing,  stood  for  these  sessions. 
Against  the  adjudications  made  in  my  court,  12  appeals 
were  taken — viz.,  i  against  dismissals,  all  by  the  tenants; 
and  8  against  decrees  for  compensation,  3  of  those  by  tbe 
landlords  and  5  by  tbe  tenants;  19  of  the  claims  were  dis- 
misiiH  absolotely,  and  in  15  of  those  dismissals  the  tenants 
a4X]uiesced;  they  felt,  one  must  assume,  that  they  could 
not  better  themselves  on  appeal,  and  tbereiore  they  spared 
tbemwlves  the  expense.  Ut  the  four  appeals  taken  against 
diimissala,  one  stands  fur  hearing  next  Assizes ;  in  the  other 
three  cases  my  dismissals  were  affirmed.  Of  the  five  appeals 
taken  by  the  claimants  against  decrees  for  compensation,  in 
three  cases  iny  decrees  were  afiirmed  absolutely,  the  fourth 
(an  appeal  from  my  deputy)  was  by  consent  of  the  parties, 
reTerreil  to  arbitration  and  in  the  fifth,  that  of  Irvint  v. 
tkt  Jiarl  of  EnnukiUat,  a  case  under  Section  Three,  the 
judge  added  one  year's  rent  (£11  lOa.)  to  the  two  years' 
rent  which  I  had  awarded  as  compensation.  In  one  of  the 
6  caeos  of  appeals  taken  by  the  tenants  against  my  decrees 
fur  compensation — viz.,  tlie  case  of  Uaguire  v.  L'Eitrange — 
Idr.  Tlmooy  was  examined  and  gave  his  remarkable 
evidence  on  which  I  declined  to  act.  In  that  case  I  gave 
XI 00  compensation  for  six  acres  of  land.  The  claimant 
Maguire  being  dissatisfied  appealed,  and  at  the  assizes, 
grown  wiser,  'nmony's  evidence  notwithstanding,  he  abaud- 
<Mied  his  appeal.  Thus  it  appears  that  of  9  appeals  taken 
\ij  the  elaunaots,  4  against  dismisses  and  S  against  decrees,  6 
irere  wholly  nnsucoessfuL  One  was  referred  by  coiisent  to 
aiititratioD ;  I  still  stands  for  hearing  next  assizes,  and  in 
1  aolitary  case  only  (Irvine  v.  ^nnuiitt^^n)  did  the  tenant 
aocoeeH  in  varyiog  my  adjudication.  If  I  unreasonably 
refosed  to  act  on  Mr.  Timony's  evidence,  or  if  "by  my 
decrees  for  compensation  the  tenants  in  this  county  rarely 
get  more  than  half  the  cuuipensation  which  the  Act  allows 
them"  (ijc  in  claimant  phraseology  tntitla  them  to)  or  if 
nuder  Sec.  8  the  proper  measure  of  compensation  in  every 
caas,  for  each  class  of  tenant,  be  the  full  amount  allowed  by 
the  Aot  for  tbe  class  to  which  the  tenancy  belongs,  as  the 
tenaote  and  their  indirectly  interested  allies  seem  to  main- 
tain, why   did  Maguire  abandon  his  appeal  I   why   were 


tl|ere  not  more  than  S  appeals  by  claimants  against  my 
decrees  for  compensation,  of  the  9  appeals  taken  by  tenants 
against  dismissals  and  decrees  i  why  does  1  solitary  case  of 
success  to  tbe  extent  of  £11  lOs.  only  stand  in  its  loneliness 
on  the  records  of  my  court!  And  finally,  why  in  that  ca.«e 
did  the  judge  give  only  8  years'  rent,  as  compensation  and 
ktop  short  of  the  full  7  yeant,  in  that  case  allowable  under 
the  aot.  Now,  let  us  see  what  became  of  the  3  appeals  by 
landlords  against  decrees  for  compensatiou.  In  1  case  my 
adjudication  was  reversed  in  toto— in  another  my  decree 
was  varied  and  the  compensation  I  awarded  was  diminUhed, 
Both  these  cases  were  decided  by  the  same  judge,  and  they 
turned  mainly  on  the  fashionable,  and  to  us  very  convenient 
point,  that  the  tenant  had  failed  to  establish  satisfactorily 
the  existence  of  Tenant-right  on  the  expiration  of  a  lease. 
In  the  third  case,  Dane  v.  the  Sari  of  Erne,  at  the  assizes,  a 
reversal  without  costs  was  by  consent  of  the  parties  formally 
entered  of  record,  the  teoaint  by  arrangement,  with  the 
privi^  of  the  landlord's  agent,  being  paid  in  full  out  of 
court  by  the  incoming  tenant  the  exact  amount  which  I  had 
awarded  by  my  decree. 

In  tbe  presence  of  those  Cscta,  all  carefully  gleaned  from 
the  records  of  my  court,  am  I  not  entitled  to  say  that  the 
proceedings  in  my  court,  and  on  appeal  from  it,  prove 
that  neither  Landlord  nor  Tenant  has  ju!>t  grounds  of 
complaint  against  my  administration  of  tbe  law — that  in 
administering  it,  I  have  not  on  the  one  hand,  to  please  the 
landlords,  so  interpreted  the  act  as  to  nullify  it;  nor  on  the 
other  hand,  to  humour  the  tenants  and  their  allies,  have  I 
so  constrned  it  as,  by  extravagant  mulcting  of  the  landlord*, 
to  make  the  Act  indirectly  what  by  their  agonised  cries  for 
its  amendment  the  tenants  and  their  allies  proclaim  the 
legislature  has  not  made  it,  a  law  to  establish  and  ensure 
fixity  of  tenure. 

I  have  confined  this  statement  to  the  details  of  the  pro- 
ceedings connected  with  my  own  court,  simply  because  with 
those  alone  am  I  sufficiently  familiar,  I  do  not  claim  for 
myself  any  special  distinction,  and  I  know  enough  of  the 
actions  of  my  confreres  to  satisJFy  me  that  there  is  not  one  of 
the  other  32  Chairmen  on  whom  the  duty  of  administering 
this  law,  detested  by  the  Landlords  for  its,  in  their  view, 
extravagant  excesses,  and  by  the  Tenants  and  their  allies 
for  its,  in  their  view,  unjust  insufficiency,  who  could  not 
give  as  satisfactory  an  account  of  bis  stewardship  as  the 
foregoing  narrative  gives  of  mine.  Of  that  I  am  persuaded, 
notwithstanding  the  groundless  and  unjust  but,  considering 
the  objects  aimed  at  by  its  originators,  politic  outoiy  at  one 
time  craftily  excited  against  us,  and  still  occasionally 
attempted  to  be  revived. 

As  a  body,  or  individually,  the  Ohairmen  do  not  need  any 
apologists  for  the  mode  in  which  they  have  administered 
this  law,  and  had  they  to  face  any  renewed  enquiries  or 
investigations,  even  though  ori^nated  and  conducted  by 
individuals  as  little  inclined  to  lean  favourably  towards  them 
as  were  their  former  accusers  and  judges,  the  result,  I  am 
persuaded,  would  be  to  them  as  satiUaotory  as  was  the 
former  report  wrung  by  the  facts  from  the  hostile  and 
reluctant  committee  of  the  Lords.  But  if  we  did  need  such 
defence,  surely,  as  judges  of  inferior  tribunals,  we  are 
entitled  to  have  extended  to  us  the  indulgence  and  protection  . 
fairly  claimed  for  the  election  judges  of  the  superior  courts 
by  tiie  present  Solicitor-General  fur  England,  when  defend- 
ing Judge  LawBon,  when  he  urged  on  their  behalf  the 
prmciple  "that  if  there  may  have  been  at  the  oummenoe- 
ment  some  want  of  harmony  amongst  them  that  was  almoHt 
a  necessary  consequence  when  a  new  tribunal  was  formed;" 
or,  I  will  add,  when  strange  and  very  perplexing  duties  are 
cast  upun  the  judges  of  pre  existing  tribunals  without  a 
guiding  light  to  direct  them  or  a  otuut  to  steer  by. 

Any  person  who  watches  with  moderate  attention  the 
current  of  public  events  in  Ireland,  cannot  fail  to  see  the 
trying  position  in  which  all  classes  of  judicial  functionaries 
are  placed.  Class  interests  and  party  politics  engrossingly 
engage  the  public  attention,  and  are  urged  on  with  such 
unscrupulous  zeal  by  their  advocates  on  all  sides,  by  all 
classes,  and  in  all  quarters,  that  the  utmost  purity  of  inten- 
tion does  not  constitute  any  shield  to  protect  one  from 
angeuerouH,  if  not  unjust  aosaults.  Does  a  judge  of  a  superior 
court  sitting  alone  or  in  banco  decide  according  to  his  oath 
and  to  what  he  believes  to  be  justice,  in  a  case  involving 
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elasB  or  party  intereata! — forthwith  he  is  aasailed  by  the 
political  putixana,  traders  and  adventarers  in  politics,  whose 
objects  and  interests  his  decision  is  supposed  to  have  crossed. 
Does  a  Chairman  decide  as  he  beli^es  according  to  jastiea 
and  his  oath,  a  ease  nnder  this  Land  Act? — ^forthwith  he  is 
assailed  with  impatations  of  incompetency  or  corruption, 
perhaps  both.  From  whatsoeTer  rank  or  class.  Peer,  Priet-t, 
Patriot,  or  Peasant,  the  cry  may  proceed,  the  course  adopted 
and  the  remedy  suggested  are  still  the  same — disparage  and 
malign  the  judges,  and  demand  a  transfer  of  jurisdictions  to 
some  othsr  more  pliant  tribunal.  How  far  good  sense 
guided  the  councils  of  those  who  set  an  example  of  such 
courses,  who  originated  and  concocted  the  farmer  groundless, 
unworthy,  and  in  the  end  humiliatingly  abortive  onslaughts 
upon  us,  I  shall  not  stop  to  consider,  neither  shall  I  specu- 
late with  what  destructive  results  to  some  existing  landlord 
political  perquisites  their  humbler  antagonists,  the  tenant 
farmers,  might  copy  the  precedent  of  conference  and 
combination  and  even  better  the  instruction.  These, 
though  questions  of  moment,  are  not  within  the  scope  of 
my  present  task.  Future  elections  may  perhaps  answer 
them.  Be  the  consequence  of  such  examples  what  they 
may,  they  cannot  hurt,  and  shall  not  fret  me,  but  this  I  will 
lay,  that  in  a  condiction  of  things  such  as  I  have  truly 
sketched,  not  portrayed,  no  one  can  gainsay  the  oft  re}>eated 

firoposition  that  the  Irish  Judges  of  all  ranks,  superior  and 
nfurlor,  need  an  ample  store  of  courage,  moral  and  physical, 
to  sustain  them  in  the  honest  discharge  of  their  duty. 


THE  SUPREME  COURT  OF  JUDICATURE  ACT 
(1873)  AMENDMENT  BILL. 

The  Attobnst-Gbhkbal,  in  the  House  of  CommooB  on 
Tuesday,  in  moving  the  seoond  reading  of  this  Bill,  said 
that  it  was  necessary  that  it  should  be  passed  before  the  new 
Rules  framed  under  the  Act  of  last  year  could  be  promul- 
gated. The  Bill  would  extend  the  jurisdiction  of  the 
appellate  power  of  the  Imperial  Court  of  Appeal  to  ScotUnd 
and  Ireland  as  well  as  to  England.  Another  main  object 
of  the  Bill  was  to  provide  in  certain  specified  cases  for  a 
■eoond  ^>peal.  With  a  view  to  make  the  Court  of  Appeal 
as  important  as  possible  it  was  proposed  that  it  should  be 
divided  into  two  or  more  divisions,  that  the  first  division 
should  be  composed  of  a  larger  number  of  members,  and  that 
five  at  least  should  sit  to  hear  appeals,  so  as  to  give  greater 
weight  and  authority  to  their  decisions.  That  division  was 
to  have  three  ex  efido  Judges,  who  were  to  be  the  Lord 
Chancellor,  the  Lord  Chief  Justice  of  England,  and  the 
Master  of  the  Rolls  or  Chief  Baron  of  the  Exchequer,  the 
latter  two  alternately.  He  begged  to  move  the  seoond 
reading  of  the  Bill. 

Sib  G.  Bowtbb  said  that  be  would  not  move  tiiat  the  Bill 
be  read  a  second  time  this  day  three  months  on  the  under- 
standing that  any  opportunity  of  discussing  the  measure 
would  te  given  on  going  into  Committee. 


COURT  OF  JUDICATURE  (IRELAND)  BILL. 

The  ATTOBNlT-OlHlBitl.  for  Ireland,  in  the  House  of 
Commons  on  Tuesday,  in  moving  the  seeond  reading  of  this 
Bill,  said  that  it  had  precisely  the  same  object  as  the  Eng- 
lish BUI  on  the  same  subject.  It  would  be  quite  impossible 
to  have  the  law  difiPerent  in  England  and  Ireland.  If  it 
was  right  that  in  England  one  tribunal  should  decide  every 
portion  of  a  case,  it  was  quite  plain  that  the  improvement 
should  be  extended  to  Ireland.  There  were,  however, 
certain  differences  in  the  nature  of  the  tribunals  of  the  two 
countries.  For  instance,  in  Ireland  there  was  a  court 
totally  onknown  in  England,  the  Landed  Estates  Court; 
and  the  business  of  the  Irish  Court  of  Bankruptcy  was 
•droinistered,  nut,  as  in  England,  chiefly  by  the  registrais,  but 
by  the  Judge  of  the  Court,  to  the  grent  satiafactiosi  of  the 
mercantile  oommunity.  While  in  England,  too,  the  Court 
of  Admiralty  had  a  very  large  business,  in  Ireland  it  had 
■oaroely  any  busines^  and,  therefore,  the  Government  came 
to  the  conclusion  that  they  would  not  b«  juRtified  in  keeping 
it  op  at  an  expense  of  upwards  of  £3,000  a  year,  taking 
into  account  all  the  officials.  In  dealing  with  the  three  law 
ooorta,  the  Govemmeut  had  decided  that  it  was  not  necessary 


to  retain  as  many  as  12  Common  Law  Judges  if  they  were 
only  to  discharge  the  duties  devolving  upon  them  by  nason 
of  thAt  offioe.    It  was  proposed  that  Uie  number  of  Jndges 
should  ultimately  be  16,  and  complaints  were  made,  on  tbe 
one  hand,  that  tiiey  would  be  too  few,  and  on  the  other  tbst 
they  would  be  too  many ;  but  it  was  a  matter  that  ooald 
not  be  settled  by  rule  of  three.    The  Jndges  would  be  fnUy 
employed,  and  perhaps  the  judicial  strength  might  be  econo- 
mized  by  having  motions  heard  by  two  instead  of  four 
i' edges.    The  power  of  dealing  with  the  circuits  would  be 
eft  with  the  Lord  Lieuteiuint,  assisted  by  the  Council  of 
Judges.    Some  critics  of  the  Bill  seemed  to  overlook  the 
fact  that  nnder  the  Bill  every  Judge  would  be  a  Judge  both 
of  law  and  equity.     Coercion  was  avoided  not  only  with 
respect  to  the  circuits,  but  also  with  respect  to  the  Conrta 
of  Probate  and  Bankruptcy.     It  was  proposed  to  ruse  the 
saUries  of  the  Jndges  from  £4,000  Irish  to  £4,000  British 
money.     In  England  there  was  no  intermediate  Court  of 
Appeal ;  but  a  Bill  had  been  introduced  to  give  the  power 
of  re-hearing ;   and  it  would  be  impoasible  to  work  the 
judicial  system  of  Ireland  without  a  second  appeal.    The 
cases  were  not  of  a  magnitude  to  bear  the  expense  of  being 
brought  at  once  to  England,  and  to  deny  a  re-hearing  iu 
Ireland  would  make  a  Court  of  First  Instance  absolute. 
Accordingly,  the  Bill  would  create  an  intermediate  Court, 
with  spedal  Judges — the  Lord  Chancellor,  the  Lord  Justice 
of  Appeal,  and  a  Lord  Justice  to  be  appointed,  and,  in 
addition,  the  three  Chiefs  of  the  Queen's  Bench,  Common 
Pleas,  and  Exchequer  would  be  a  officio  members  of  tbe 
Appellate  Tribunal.     By  the  intervention  of  this  court  many 
cases  would  be  settled  without  incurring  the  expense  of 
bringing  them  to  England.    As  for  the  objection  which  had 
been  urged  against  the  Lord  Chancellor  sitting  in  the  Court 
of  Criminal  Appeal  when  political  caaea  were  being  heard, 
he  did  not  think  much  weight  ought  to  be  attached  to  them. 
However,  he  waa  not  ao  wedded  to  particular  promians  nf 
tbe  Bill  aa  to  refuse  to  consider  any  suggestions  that  might 
be  made,  but  matters  of  detail  could  be  best  dealt  with 
in  committee.     In  concluaiou  tbe  hon.  and  learned  gentle- 
man moved  the  second  reading  of  the  Bill 

Mr.  Law  thought  a  judicious  course  had  been  taken  in 
adopting  the  language  of  the  English  Bill  as  far  as  possible. 
He  feared,  however,  that  the  Chancery  division  of  the  Bill 
waa  very  weak,  and  thonght  that  the  constitution  of  the 
Court  of  Appral  might  be  made  stronger  with  advantage 

Six  C.  O'Loohlkn  regretted  that  the  number  of  Common 
Law  Judges  waa  about  to  be  reduced. 

After  some  further  discussion  the  Bill  waa  read  a  second 
time. 


WARRANTY   OF   CARE. 

Within  the  last  few  years  the  question  has  been  discussed 
in  three  cases,  what  responsibility,  with  respect  to  a  thing 
let  for  hire  or  furnished  for  reward,  is  undertaken  by  the 
person  who  supplies  it  t  In  the  first  two  it  seemed  that 
important  progreaa  had  been  made  towards  settling  a  point 
which  had  long  been  regarded  as  one  of  much  difficulty; 
but  the  third  has  thrown  us  into  great  doubt  and  perplexity. 

In  Bedhead  v.  Midland  RaUieay  Company  (17  W.  R  737, 
L.  R.  4  Q.  B.  379)  tbe  question  arose,  whether  a  contract 
to  carry  included,  on  the  part  of  the  carrier,  an  implied 
warranty  (as  Blackburn,  J.,  put  it)  of  "road-worthiness"  in 
the  vehicle,  and  the  majority  of  the  Court  (Mellor  and 
Lush,  J  J.,)  held  that  it  did  not.  The  caae  aros^out  of  a 
railway  accident ;  the  accident  was  caused  by  the  breaking 
of  a  tyre  through  a  latent  defect,  that  is,  a  defect  neither 
attributable  to  any  negligence  in  the  manufacturer,  nor  able 
to  be  detected  by  the  carrier.  In  the  Court  below  (15  W. 
R.  8S1,  L.  R..2  Q.  B.  412)  Blackburn,  J.,  had  held  thnt 
there  was  an  absolute  obligation  on  the  carrier  of  passengers 
(the  liability  of  a  carrier  of  goods  stands,  aa  ia  well  known, 
on  ita  own  apecial  grounds)  "to  provide  a  vehicle  rea.sonab)y 
fit  for  the  journey,"  or  a  "reaaonably  safe  vehicle,"  or  one 
"reaaonably  aufficient."  But,  aaya  the  learned  judge, 
"  I  do  not  think  that  the  duty  to  aupply  a  aeaworthy  ship 
or  a  sufficient  vehicle  by  land  is  equivsJent  to  a  duty  to 
provide  one  perfect,  and  such  as  never  can,  without  some 
extraordinary  peril,  break  down;"  and  he  refers  to  the 
opinion  expressed  by  him  in  Bmyet  v.  Wiekhan  (11  W.  B. 
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M3,  8  B.  ft  S.  693)  that  "  Beaworthiiien  "  in  a  ship  "means 
no  more  than  that  dfgree  of  fitnen  which  it  woald  be  usual 
and  pradent  to  require  at  the  commencement  of  the  adven- 
ture, an  opinion  whioh  he  "  aeee  no  reason  to  change  "  and 
tiie  prineipla  of  wbidi  he  applies  to  a  land  journey.  This 
expresses  such  a  degree  of  fitness  as  a  prudent  owner  with 
such  knowledge  and  experience  as  is  usual,  or  as  may  be 
ordinarily  expected,  would  require  before  sending  his  ship 
on  a  voyage  ;  and  this  ooneaponds  with  what  follows  the 
definition  already  quoted,  which  is  to  the  effect  that  the 
owner  who  "  doa  hit  utnuut  to  fit  the  vessel "  for  her  voyage 
fulfils  his  duty  "  to  the  oo-adventurers  who  risk  their  goods 
and  the  crew  who  risli  their  lives  on  board  the  vesseL"  The 
qoestion  then  is,  whether  no  man  is  "  prudent "  unless  he 
prevents  the  existence  of  defeots  which  neither  bis  own  skill 
nor  the  skill  of  others  will  enable  him  to  guard  against,  or 
whetiier  a  man  can  be  said  to  do  "  &u  utmost "  when  he  fails 
to  do  that  which  is  beyond  his  power.  But  if  this  question 
is  an  absurdity,  then  it  is  plain  that  if  the  warranty  of 
seaworthiness  does  include  a  warranty  against  latent  and 
unavoidable  defects,  the  above  definition  ^  it  is  inaccurate. 
If  it  does  not  include  it,  the  definition  ia  right,  but  then, 
being  applied  to  the  case  in  hand,  it  leads  to  a  conolusion 
contrary  to  that  stated  by  the  learned  judge.  In  fact,  the 
definitiun  of  the  words  "reasonably  fit,"  "reasonably  safe," 
**  reasonably  sufficient,"  which,  in  reading  the  judgment,  we 
naturally  wait  for  with  impatience,  results,  when  it  comes, 
in  a  conclusion  identical  with  that  of  the  rest  of  the  oourt. 
That  view  was  that  the  warranty  extended  no  farther  than 
to  the  exeroisie  of  "  due  oare  and  diligence,"  to  the  avoidance 
of  "that  which  might  be  avoided  by  the  exercise  of  care, 
skill,  and  foresight ; "  but,  strictly,  the  decision  of  the  court 
was  only  negative,  that  the  warranty  did  nut  extend  to 
latent  and  unavoidable  defeots.  This  detasion  was  affirmed 
by  the  Court  of  Exbequer  Chamber. 

Tlie  distinction  just  made  between  what  was  said 
affirmatively  aud  the  negative  proposition  that  was  decided 
upon,  is  not  idle,  because  the  question  next  arises,  whether 
the  carrier,  or  letter,  warrants  the  exercise  of  due  care  on 
his  own  part  only,  or  on  the  part  also  of  those  from  whom 
be  receives  the  article  which  he  uses  or  lets  for  reward. 
That  a  carrier  was  liable  for  the  negligenoe  of  the  mann- 
fiictnier  irf  his  vehicle  had  been  held  in  Bums  v.  Cork  and 
BamUm  Railway  Company  (13  Ir.  C.  L.  B.  613),  and  for  the 
negligence  of  the  contractor  who  had  built  a  bridge  upon 
his  line,  in  OroU  v.  Chuter  and  Holyhead  RaUvmy  Company 
(2  Ex.  257) ;  but  the  question  arose  in  a  more  general  form 
in  Prancu  v.  CockereU  (18  W.  K.  6tt8,  L.  B.  6  Q.  B.  182,  SOI). 
In  that  ease  the  ddendant  was  sued  for  injuries  caused  to 
the  plaintiff  through  the  insecurity  of  a  race  stand,  erected 
for  the  defendant  by  a  independent  contractor,  and  in  which 
Uie  defendant,  as  one  of  a  committee,  let  out  standings  to 
the  public,  and,  amongst  others,  to  the  plaintiff  The  court 
below  state  the  question  thus — ^"whether  the  contract  by 
the  defendant  to  be  implied  &om  the  relation  which  existed 
between  him  and  the  plaintiff  was  that  due  care  had  been 
mttd,  not  only  by  the  defendant  and  his  servants,  but  by  the 
penons  whom  be  employed  as  independent  contractors  to 
cract  the  stand,"  and  this  question  they  answer  in  the 
■ffiimativa  The  Exchequer  Chamber  affirmed  the  decision, 
bat  their  grounds  of  decision  were  not  onifoim.  Montague 
Smith,  J.,  is  the  only  judge  who  puts  the  matter  clearly  and 
nntqinvocally  in  the  way  stated  in  the  court  below.  "  I 
think,  in  ctmtormity  with  the  decision  in  Redhead  r.  Midlani 
BaUmy  Company  (16  W.  R.  831,  L.  R.  2  Q.  B.  412, 17  W. 
B.  737,  L.  R.  4  Q.  B.  379),  that  there  was  no  warranty  or 
inanrance  that  the  stand  was  absolutely  safe ;  but  I  think 
that  there  was  an  implied  undertaking  on  the  part  of  the 
defendant  that  due  care  had  been  used  in  the  construction 
of  it.  It  seems  to  me  that  in  oases  of  this  kind,  which  relate 
to  things,  and  not  to  personal  services,  the  undertaking  or 
promise  to  use  due  cue  may  be  more  oorreotly  stated  in  an 
impersonal  than  a  personal  form,  and  the  proper  mode  of 
stating  it  is,  the  defendant  promised  that  due  care  and  skill 
had  been  nsed  in  the  constmotion  of  the  building ;  or  the 
obligation  may  be  put  in  the  other  form,  that  the  building 
was  reasonably  fit  for  the  use  for  which  it  was  let,  so  far  as 
the  exerdtt  of  reatonable  care  and  ilcill  could  make  it  to." 
Ihis  is  also  the  form  in  wbioh  Keating,  J.,  "  prefers "  to 
state  the  obligation ;  and  thoogh  in  a  raciUating  way  he 


■l«o  states  it  as  a  contract  that  the  stand  "mu  reatonably 
jit  for  the  puiposa  for  which  it  was  held  out  to  the  public," 
he  evidently  means  the  same  by  this  as  by  the  other  way  of 
stating  it.  Cleasby,  6.,  ai^^ing  towards  a  different  eoU' 
olusion,  reaches,  by  a  sodden  somersault,  the  same  result. 
What  people  rely  upon,  he  says,  "is  the  thing  itselt,"or 
*  the  secnrity  ot  the  thing  itself,"  "  and  I  think,"  he  adds, 
*'  that  the  doty  on  the  part  of  those  who  provide  the  building 
i»  eo-esetensive  with  that,  and  the  duty  of  the  defendant  was 
to  take  care  that  the  stand  should  be  erected  so  as  to  b» 
reasonably  fit  and  proper  for  the  purpose."  The  argument 
is  that  people  are  entitled  to  have  what  they  rely  on.  The 
words  would  most  naturally  mean  that  they  rely  on  the 
thing  and  not  on  the  person ;  but  that  cannot  be  th« 
meaning,  because  then  no  setion  would  lie  at  alL  It  must 
therefore  mean  that  they  rely  not  on  the  personal  qualities 
of  the  person  letting,  such  as  his  care  or  diligence,  but  on 
having  the  very  tiling  such  as  it  appears  to  be  ;  and  the  only 
obligation  commensurate  with  that  reliance  would  be  s 
warranty  of  safety  ;  the  inference,  therefore,  would  he  that 
the  person  letting  was  an  insurer.  But  instead  of  this 
inference  we  find  it  only  concluded  that  it  is  his  duty  to 
take  care  that  the  thing  is  safe.  That,  however,  Calls  so 
much  short  of  what  the  judgment  requires  that  there  must 
be  more  in  the  words  than  meets  the  eye.  All  we  can  say 
certainly  is,  first,  that  the  learned  judge  must  at  least  have 
consented  to  the  narrowest  proposition  that  would  sustain 
the  judgment — namely,  that  there  was  a  warranty  by  the 
defendant  of  care  on  the  part  of  those  who  ereoted  the 
building  ;  and,  secondly  (since  be  expressly  says  so),  that 
"  the  liability  does  not  apply  to  latent  defects." 

It  is  equally  impossible  to  know  what  view  was  enter- 
tained by  CSianntll,  B.,  not  because  of  the  obscurity  of  his 
reasoning,  but  because  he  gives  no  reasoning  at  all,  and 
what  he  says  is  equally  consistent  with  the  view  that  the 
implied  oontrmot  is  a  warranty  of  care  or  •  warranty  of 
fitness  or  soundness.  On  the  other  hiind,  Kelly  C.  B.,  and 
Martin,  B.,  appear,  at  first  sight,  to  express  a  view  differing 
from  that  of  the  Queen's  Bench  and  of  Montague  Smith 
and  Keating,  JJ.,  in  this,  that  it  throws  on  the  person 
letting,  the  liability  to  answer  absolutely  for  fitness.  KeUy, 
C  B.,  lays  it  down  "as  a  general  proposition  of  law,  that 
when  a  man  engages  with  another  to  supply  him  mth  • 
particular  article  or  thing,  to  be  applied  to  a  certain  use 
and  purpose,  in  consideration  of  a  pecuniary  payment,  he 
enters  into  an  implied  contract  that  the  article  or  thing 
shall  be  reannably  fit  (at  the  purpose  for  which  it  is  to  be 
used  and  to  which  it  is  to  be  applied."  Martin,  B.,  puts 
the  matter  in  the  same  way;  he  holds  "  that  there  is  in  such 
oases  an  implied  contract  that  the  building  is  reoKnaJbly  fit 
and  proper  for  the  purpose ;  or,  if  yon  choose  to  put  it  in 
anothvr  form,  that  it  is  the  duty  of  a  person  who  so  holds 
out  a  building  of  this  sort  to  have  tt  in  a  fit  and  proper  state 
for  the  safe  reception  of  the  persons  who  are  admitted." 
But  we  must  see  whether  these  statements  really  do  mean 
any  more  than  those  first  cited,  and,  if  so,  how  much  more. 
Now,  although  Kelly,  C.B.,  lays  down  that  the  person 
letting  the  thing  "does  impliedly  contract  that  Uie  aitiole 
or  thing  is  reasonably  fit  for  the  purpose  to  which  it  is  to  ba 
applied,"  yet  "  he  does  not  contract  against  any  unseen  and 
unknown  defects  which  cannot  be  discovered,  or  which  may 
be  said  to  be  nndisooverable  by  any  ordinary  or  reasonable 
means  of  inquiry  or  examination."  And  Martin,  B., 
emphatically  denies  that  "  tiie  defendant  was  in  any  sense 
an  insurer,  and  responsible  for  anything  beyond  what  a  man 
would  reasonably  he  responsible  for."  This  latter  utterance 
ia  not  very  distifict,  because  it  may  pretty  nearly  b»  said 
that  the  whole  question  in  the  case  was,  for  what  might  the 
defendant  "be  reasonably  responsible."  But  it  probably 
means  no  more  than  what  was  expressed  by  Ktlly,  0.B,  in 
conformity  with  Redhead  v.  Midland  RaUtoay  Oompatty,  that 
the  defendant  would  not  be  responsiblB  for  latent  defeots ; 
that  is,  defects  which  diligence  could  not  have  discovered. 

Now,  there  is  nu  logical,  hardly  any  conceivable,  middia 
point  between  warranting  fitness  and  warranting  care.  A 
warranty  of  fitness  is  a  complete  insurance  against  every 
defect  or  failure,  whatever  its  cause  ;  a  warranty  of  care  is 
an  insurance  against  every  defect  or  failure  against  which 
oare  could  have  guarded.  If  liability  for  latent  defeots  is 
excluded,  the  contract  at  onoe  ceaseu  to  be  a  cqpiplete 
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insurance.  But  why  is  liability  for  latent  defects  excluded 
except  because  care  could  not  have  guarded  against  them  I 
Therefore,  to  exclude  liability  for  latent  defects  is  to  reduce 
the  contract  to  a  warranty  of  care.  In  the  result,  then,  the 
judgments  of  Kelly,  C.B ,  and  Martin,  B.,  come  to  the  same 
tiling  as  the  judgment  of  the  Queen's  Bench,  and  the  result 
of  the  two  oases  must  be  taken  to  be  that  a  person  letting 
out  or  afibrding  the  use  of  a  thing  for  reward,  impUedly 
warrants  tbat  it  is  fit  for  the  purpose  for  whiuh  it  is  let  or 
famished,  "so  far  as  the  exercise  of  reaaonable  oare  and 
skill,"  whether  on  his  own  part  or  on  the  part  of  those  from 
whom  he  receives  it,  "  can  make  it  so ; "  but  that  his  liability 
extends  no  further. 

As  the  result  of  the  two  cases  of  Redhtad  t.  Midland 
SaUvxiy  Company  (17  W.  B.  7S7,  L.  R.  4  Q.  B.  379)  and 
Prandt  t.  OoekertU  (18  W.  B.  668,  L.  B.  6  Q.  B.  184,  501), 
the  law  seems  to  be  clearly  laid  down  that,  on  the  one 
hand,  a  person  letting  a  thing  for  hire,  or  receiving  hire  for 
its  use,  is  not  an  insurer  against  all  defects,  but,  on  the 
other  hand,  that  he  is  an  insurer  in  respect  of  defects  which 
reaaonable  care  might  hare  prevented — whether  his  own 
care  or  that  of  the  maker;  and  further,  the  last-named 
case  seems  to  warrant  the  statement  that  nothing  here 
turns  on  whether  the  thing  let  is  movable  or  immovable. 
As  these  are  decisious  of  the  Court  of  Exchequer  Chamber 
we  might  have  looked  upon  them  as  practically  finaL 

But  in  Searle  v.  Laverick  (22  W.  B.  S67,  L.  K.  9  Q.  B. 
122)  the  Court  of  Queen's  Bench  was  called  on  to  apply 
these  principles  to  the  following  facts :— A  liveiy-stable 
keeper  had  placed  a  carriage  entrusted  to  his  care  in  an 
unfinished  buildingin  his  yard,  which  was  still  in  the  con- 
tractor's hands.  While  there,  the  carriage  was  injured  by 
the  fall  of  the  building,  which  was  blown  down,  owing  (as 
it  must  be  taken)  to  the  neglect  of  the  contractor's  work- 
men. That  the  building  was  unfinished  was  considered  by 
the  Court  to  be,  under  the  circumstances,  immaterial ;  the 
question  therefore  simply  was,  whether  the  defendant,  the 
livery  stable  keeper,  was  to  be  considered  as  having  (like 
the  carrier  and  the  owner  of  the  race-stand)  warranted  that 
the  building,  for  the  use  .of  which  he  received  reward,  was 
safe,  so  far  as  "the  exercise  of  reasonable  cue  and  skill 
could  make  it ;"  or  whether*his  duty  only  was  to  "  talet 
retuonable  care  that  any  building  in  which  the  carriage  was 
deposited  was  in  a  proper  state,  so  that  it  might  be  reason- 
ably safe  there."  The  Court  (consisting  of  Blackburn, 
Mdlor,  and  Lush,  JJ.),  after  reserving  judgment,  held 
that  the  duty  was  only  of  the  latter  kind.  The  judgment 
is  evidently  prepared  with  much  care^  and  after  a  fuU  con- 
sideration of  Redhead  v.  Midland  Sailvay  Company  and 
Franeit  v.  Cocka-eU ;  it  is,  therefore,  of  course,  probable 
that  it  is  right ;  but  we  must  confess  to  some  difliculty  in 
following  the  reasoning  of  the  learned  judges,  and  a  hesita- 
tion which  is  not  diminished  by  observing  that  they 
candidly  admit  the  ratio  decidendi  to  be  somewhat  vague 
and  indefinite.  They  apply  as  the  touchstone  Lord  Holt's 
famous  judgment  in  Cogg»  v.  Bernard  (Lord  Baym.  909) ; 
they  exclude  the  case  from  the  first  class  mentioned  by 
him,  where  the  bailee  is  an  insurer — namely,  the  class  of 
innkeepers  and  carriers  of  goods ;  they  say,  therefore,  that 
it  falls  within  the  second  diiss,  the  class  of  bailees  for  re- 
ward not  exercising  a  "  public  employment,"  and  that  the 
rule  applicable,  according  to  Ix>rd  Holt,  is  that  such  bailees 
are  only  bound  to  take  reasonable  care,  because  "it  would 
be  unreasonable  to  charge  them  with  a  trust  farther  than 
the  nature  of  the  thing  puts  it  in  their  power  to  perform  it." 

In  the  first  place  it  is  to  be  observed  that  this  is  the  clavs 
tinder  which  the  defendants  in  Redhead  v.  Midland  Railway 
Company  and  Francis  v.  OockereU  fell,  unless  the  bailee  of 
a  person  is  in  a  different  position  from  a  bailee  of  a  thing 
(and  the  reason  for  limiting  the  duty  to  that  of  taking 
reasonable  oars  is  as  strong  in  the  one  case  as  in  the  other), 
yet  a  much  greater  duty  was  certainly  imposed  on  those 
defendants.  However,  the  Court  seem  not  to  intend  to 
draw  any  distinction  of  this  kind,  but  they  say,  "~Wliere 
the  matter  is  not  already  decided  by  authority,  the  principle 
by  which  the  Court  is  to  be  guided  in  determining  what  is 
the  obligation  implied  by  law  is  that  given  by  Lord  Holt  in 
Coggt  V.  .£emar(i--that  it  would  be  unreasonable  to  charge 
the  bailee  with  a  trust  further  than  the  nature  of  the  thing 
pats  i(  into  his  power  to  perform  it."    Now,  in  substsAoe 


this  amounts  to  saying  that  the  liability  of  the  carrier  of 
passengers,  which  was  recognized,  and  of  the  letter  of 
places  on  a  stand,  which  was  decided  upon,  in  Pnneit  v. 
CockereU,  are  exceptional  cases,  not,  as  would  be  suppoaed 
from  the  language  there  used,  illustrations  of  a  rule ;  and 
from  the  context  of  the  passage  just  quoted  it  is  evident 
that  this  is  what  is  really  meant.  It  is  true  the  Court  sub- 
stitute for  Lord  Holt's  rule,  that  the  duty  of  the  bulee  ii 
only  to  take  reasonable  care,  the  reason  of  his  rule,  that  the 
duty  is  not  to  exceed  what  the  nature  of  the  thing  puts  in 
the  bailee's  power  to  do ;  but  inasmuch  as  the  exerdse  o{ 
care  by  another  person  (namely,  by  the  manufacturer  or 
the  builder)  is  certainly  a  thing  not  in  the  bailee's  power  to 
secure,  by  making  him  answerable  for  its  neglect  you  sre 
certainly  just  as  much  exceeding  the  reason  of  the  rule  as 
the  rule  itself.  The  case  of  Franeit  v.  CockereU  is  there- 
fore clearly  treated  as  exceptional,  unless  indeed  the  read- 
ing given  to  this  reason  by  the  Queen's  Bendi  is  (as  we 
rather  suspect  it  to  be)  that  it  is  "  unreasonable  to  chaige 
the  bailee  with  a  more  than  reasonable  obligation;"  and 
that  consequently  the  rule  is,  that  he  shall  be  charged  with 
such  an  obligation  as  it  is  reasonable  to  charge  him  with ; 
in  which  case  Francii  v,  CockereU  would  certainly  not  be 
exceptional,  provided  only  the  decision  is  reasonable.  The 
passage  quoted  is  followed  by  »  reference  to  Fothier,  and 
an  illustration  given  by  him  of  a  cooper  supplying  wins 
casks,  whioh  is  not  the  case  of  a  bailee  at  all,  and  throws, 
so  far  as  we  can  see,  no  light  on  the  subject. 

But  then  comes  what  seems  to  show  the  basis  on  which 
the  judgment  rests,  and  that  basis  is  the  reading  of  the 
rule  wmcb  we  have  lust  described.  The  Court  say  that 
unless  there  is  a  real  oistinction  between  the  case  in  band 
and  Franeit  v.  CockereU,  the  same  contract  ought  to  be 
implied ;  that  nice  distinctions  ought  not  to  be  drawn ; 
that  it  is  very  difficult  to  draw  the  praoise  line  between 
cases  where  the  warranty  should  l>e  implied  and  where  it 
should  not ;  but  that  the  present  case  is  on  a  different  side 
of  the  line  from  Franeit  v.  CockereU.  The  first  reason 
seems  to  be  that  there  is  no  decision  to  the  contraiy,  a  rea- 
son which  does  not  go  far.  The  second  is,  that  a  livery- 
stable  keeper  or  a  warehouseman  is  usually  tenant  of  the 
building  in  which  he  stores  the  goods  entrusted  to  him,  and 
tbat  a  tenant  gets  no  implied  covenant  from  his  landlord 
that  the  building  is  fit  for  the  purpose  for  which  it  is  let 
The  logic  oi  this  is  obscure;  it  appears  to  mean  that  because 
when  an  owner  parts  with  the  poasessioa  of  bis  house  to  a 
tenant  the  ""^^'i"  of  caveat  emptor  applies,  ther^ort,  where  the 
owner  of  a  chattel  parts  with  the  possession  of  it  to  some 
one  else  for  safe  custody  in  a  house,  some  similar  or 
analogous  rule  applies  against  the  bailor  who  parts  with 
the  possession,  and  in  favour  of  the  bailee  who  takes  it.  If 
the  suggestion  is  that  the  bailee  ought  not  to  be  held  to 
give  a  warranty  as  to  another's,  care,  because  he  does  not 
gat  one  from  that  person,  the  argument  implies  that  in 
every  case  where  he  does  get  such  a  warranty  be  would  be 
able  to  recover  over  against  the  original  defaulter  the  same 
damages  whiob  be  would,  if  liable  himself,  have  to  pay— a 
proposition  which  it  would,  we  think,  be  hard  to  establisb. 

Now,  the  question  arises,  are  we  to  look  upon  Franeit  r. 
CockereU  as  law,  or  are  we  not  ?  That  the  case  went  a 
great  way  we  do  not  deny ;  bat  it  was  the  nnanimoua 
decision  of  the  Queen's  Bench  and  the  Exchequer  Chamber ; 
and  the  learned  judges  who  decided  it  certainly  did  not 
think  they  were  deciding  upon  an  exceptional  case  or 
making  a  rule  only  for  the  benefit  of  the  occupants  of  race- 
stands.  But  if  it  is  law,  what  is  the  rule  it  ei'tkblisbes! 
and  is  that  rule  consistent  or  inconsistent  with  StarU  v. 
Laveridct  If  inconsisteDt,  what  is  the  real  ground  of 
distinction  between  the  cases  t  For  an  intelligible  answer 
to  these  questions,  we  can  only  look  to  some  farther  deciaion 
in  the  Exchequer  Chamber  itself. — SoUcitort'  Journal, 


CoLOHiAL  Ovvioa. — In  consequence  of  the  increase  m 
l^al  and  general  business  at  this  office,  it  haH  been  found 
nectssary  to  appoint  a  new  Assistant  Under  Secretary; 
Mr.  Maicalm,  late  head  of  the  railway  branch  of  the  board 
of  Trade,  has  been  selected.  Mr.  Malcolm  will  be  saoceedHl 
in  the  office  be  vacates  by  Mr.  Henry  Calcisft,  long  known 
as  an  effideut  servant  of  the  publia 
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COTJET  PAPEE8. 


LANDED  ESTATES'  COURT. 
PETITIONS  FILED ,^wn  1st  to  21»t  Mai/,  1874. 


OITB 

TITUS  OF  MATTBR 

OBJBCT  or 

PBTITIOR 

OOOMTT 

PBOPtT  REST 

soucrroR 

£    s.    d. 

my  1 

Thomas  Walsh,  owner ; 

Sals 

Tipperary 
and  Dublin 

198    7  11 

Archibald  Sobineon 

Archibald  Robhuon,  petitioiier 

,.  » 

John  Elliott,  owner; 

Join  A.  Wood  and  annthtr,  petitumen 

Sale 

Fermanagh 

179    4    8 

John  Collum  f  Son 

*»      » 

Margaret  Flin,  owner  and  petitioner 

Sale 

Tipperaiy 

In  owner's  pos- 
session 

T.F.CrConneU 

,.  * 

Anater  Fitzgerald    Walker   and   aeveral 
othere,  owners; 

Sale 

Limerick  & 
Kildare 

439    4    6 

Orpen,  Bam,  4  Swteneg 

t*      n 

J<A»  FStmarald  A  tutor,  petitumer 
Stephen  6.  Wilson,  owner; 

Sale 

Wicklow 

898    0  11 

John  D.  Roeenthal 

,  « 

John  Mulqnin,  owner  and  petitioner 

Sale 

Clare 

660    1    7 

Franeit  Kearney 

n     7 

Patrick  Balfe  and  others,  owners  and  peti- 

Sale 

Roscommon 

879  11  10 

Benjamin  WhOnes 

,.     « 

iionen 
Haarice  Harnett  and  several  othets,  ownera ; 

Sale 

Limerick 

120    0    0 

Maurice  T.  Leaig 

»          >» 

Miduul  Ltahg,  petitioner 

R«T.  Edward  0  Donohoe,  owner; 

Chrittopktr  NoUm,  petilientr 

Edward  Thomas  80U7  Flood,  owner  and 

petitioner 
Deane  C.  Taylor,  owner; 
PatrideR.  WOb  and  another,  petitioners 

Sale 

Dublin 

the  letting  value 

W.Lyndon 

H        » 

Sale 

Kilkenny 

488  17    8 

Flood  f  ButieU 

,.    9 

Sale 

Dublin 

802  17    0 

Davii  i  Montfort 

n      IT 

Rev.    James   J.   O'Brien    and    Michael 

Sale 

Clare  and 
Meath 

767    6    0 

D.  and  T.  Fitegerald 

O'Meara,  trustees  for  sale  and  exeentors 

Tenement 

of  Michael  Hacnamara,  owners; 

valuation 

ffOemian  Bant,  petitioneri 

M        W 

Helena  M>Teman,  owner; 
Alexander  Hamilton,  petitioner 

Sale 

Roscommon 

279    8    8 

LongfiM^Co. 

»      11 

Richard  Dane,  owner  and  petitioner 

Declaration  of 

title 
Sale 

Fermanagh 

-" 

Wm.  Jameton 

,.   12 

Thomas  M'Caffray.  owner; 

Jamn  Biordan  and  another,  peiitii>ner0 

Donegal 

In  owner's  pos- 

Jamet W.  Banrahan 

session 

»      n 

Samuel  Tackwell  and  others,  owners; 
William  R.  Dufand  another,  petitionen 

Sale 

Dublin 

76    7    8 

JameiDwyer 

..    18 

Lonis  John  Nagent,  owner  and  petitioner 
Bernard  V.  Blake,  owner ; 

Sale 

Louth 

927  12    1 

WiWam  Lewie 

»l      tt 

Sale 

Dublin 

270  16    1 

Barring'on  f  Co. 

John  C.  If eliffan,  petitioner 

Andrew   Filzwilliam  Welsh,  owner  and 

"      w 

Supplemental 

— 

— 

JohnJuUan 

petitioner 

petition  for 

appointment  of 

new  trustees 

»      n 

Nicholas  G.  Carr,  owner; 

Edward  Carr,  petitioner 

Geoige  Yesey  Stewart,  owner  and  petitioner 

Sale 

Wexford 

162    0    7 

E.  Carr  #  Boa 

..  u 

Sale 

Tyrone 

126    6  11 

and  part  in 
owner's  possessn. 

Edaard  Hudton 

..  IS 

Bnran  Sbeehj,  owner  and  petitioner 

_ 

— 

— 

B.  GaOwey 

»     n 

Elizabeth  Revell  and  othen,  owners  and 
petitioners,  and  Partition  Act  of  1868 

Sale 

Wicklow 

842    0    0 

J.  T.  Fom 

«    1« 

Samuel  Anderson,  owner ; 

Sale 

Londonderry 

In  owner's 
possession 

Alexander  JU'Culfy 

n    18 

Bobert  Wood,  owner; 

Sale 

Cavan 

In  owner's 

W.  J.  iPCi^ 

FI          II 

Arthur  Webb,  petitioner 
Sobert  Glynn,  owner ; 
Todd  i  Burnt,  petitionen 

Sale 

Galway 

possession 
In  owner's 
possession 

WUKam  FMlaier 

II      n 

George  Edward  Uorham  and  others,  owners ; 
Benjamin  Smith,  petitioner 

Sale 

Keny 

888  11    4 

D.  D.  M'OiUyaid^ 

»   19 

Daniel  Hahoney  and  another,  owners ; 
John  Daly,  petitioner 
Maniioe  Wilson  Knox,  owner; 

SaU 

Cork 

In  owner's 
possession 
In  owner's 

C.  J.  Daly 

1.    » 

Sale 

Wexford 

W.  H.  Peyton 

Frmd*  Chennerg,  petitioner 

possession 

11     n 

Janes  Stapleton,  owner; 
F.  G.  Tinder,  petitioner 

Sale 

DnbUn 

70    0    0 

F.  6.  Tinder 

«      « 

ham,  owners; 
William  Blount  and  other/,  pttilionert 

Sale 

Galway 

164  16    4 

FayfM'Gough 

f     II 

Joseph  Folton,  owner  and  petitioner 

For  dedaradon 

oftitie 
SaU 

— 

•~ 

Miehad  BaeHey 

„    SI 

Edmond  Sweeny,  owner; 
Jahnton  Holland,  petitioner 

Dublin 

290    0    0 

M.CBentley 

II      n 

John  Kilbride  and  another,  owners  and  pe- 
titioners 

Sale 

Umerick 

In  owner's 
possession 

M.  C.  BtnOey 

W       H 

Rose  Hurray,  owner  and  petitioner 
Pndsrick  John  Sandys  Undesay,  owner 

Sale 

King's  Co. 

70    0    0 

Ford  i  Dohierty 

II     n 

Sale 

l^yrone 

2,053  12    6 

WiUiam  Lewie 

aDdpMitioner 
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THE  IRISH  LAW  TIMES 


[July  U, 


LANDED  ESTATES'  OOUKT. 

Sittings  for  next  Week  lo  fkr  m  lame  are  appointed. 

Before  the  Hon.  Juooa  VhiMLQAX. 

MONDA  T. 

1»  Chambeb.— R.  A.  Denny,  propoaals.— F.  Gvurj,  do. — 
F.  Keegan,  do.— Sir  H.  Goold,  allocatiun. — C.  Irwin, 
examine  delay.  —  I'rusteee  MacDonnell,  allocaticai.  — 
Executor  Littun,  «■  to  costs. — T.  S.  Eyre,  allocatioo. — J. 
DavidHun,  do.— J.  W.  Browne,  payment. — M.  H.  Smith, 
allooatiun. 

Ik  Coubt.— Bw  W.  Falkiner,  payment.— W.  Cox,  da — 
F.  D.  Bnder,  do. — F.  Geary,  final  achedale. — J.  Booney, 
do. — 6.  Gaynor,  do. — R.  A.  Denny,  &om  9th. 

Before  Exakihbb  (Mr.  Dobbe). 
11    O'Connor,   proofs.— H.    T.    Parnell,    do.— F.    A. 
Phayrev  do. — ^Lord  Donoglmiore,  ditto. 

Before  Examihib  (Mr.  M'Donnell). 

B,  Blackhall,  vouob. — J.  Rowan,  do. — M.  M'Manus, 
do. — IVustee  Jones,  do. — Trustee  Hatton,  do. 


TUMSDA  T. 
In  Chaxbbb. — C.  T.  Campion,  confirm  sale. — Executor 
Willun,  do. — C.  Crawford,  do.— J.  Collins,  proposal. — R. 
C.  Lawrenson,  do. — A.  L.  Milward,  amend  rentaL 

In  Codbt. — E.  S.  Nicholson,  amend  rentaL — S.  Hatchins, 
payment — T.  Murphy,  final  schedule.-  E.  J.  Howley,  re- 
entry motion  of  February.— J.  Nolan  and  others,  for 
oairiage.— Jane  Green,  for  re-sala — E.  Rowan,  to  dismias. — 
E.  M.  Davies,  for  carriage. — R.  Blackhall,  oompenaation.— • 
W.  Johnnton,  final  schedule. — S.  Tiemey,  do. — T.  Irwin, 
objections. 

Before  Examinkb  (Mr.  Dobba). 
Sw  Crowe,  to  take  account.  * 

Before  Exakihbb  (Mr.  M'Donnell). 

M.  Gage,  voacb. — Rot.  H.  Stipney,  do. — Tmsteee 
French,  for  deeds.— T.  IS.  Eyre,  to  take  aooount 


WEDNS8DA.  T. 
Ih  CHAmn.— B.  Kelly,  payment. 

In  Codbt. — ^Tnuteea  Kirkaldy,  objections. — C.  Mackay, 
do. — Assignees  Elliott,  payment. — £.  K.  Sweetman,  do. — 
Devisees  Donnellan,  for  carriage. — S.  Foe  and  others,  pay- 
ment. —  Executrix  O'Keefe,  amend  order.  —  Trustees 
Stirling,  settle  conveyance. — A.  M.  Nicholson,  for  liberty 
to  proceed. — R.  J.  M.  St.  George,  apportion  rent- 
Assignees  SkeltoD,  reference. 

Before  Exakivkb  (Mr.  Dobbe). 
E.  Morgan,  rentaL 

Before  ExAMIirxB  (Mr.  M'DonneD). 
Tnuteet  O'Brien. 


THURSDA  Y. 
In  Chaxbbb.— W.  H.  Wilberforce,  proposal. 

Ih  Coob*. — Stretch,  from  9th. — Rev.  L.  E.  Berkeley, 
allocation.  —J.  Spenoer,  final  schedule. — ^A.  J.  B.  Bonrke, 
objeotion. 

Before  Exahinbb  (Mr.  Dobbs). 

H.  Benner,  lentaL — ^A.  B.  Meurant,  ditto. 

Before  EZAimraB  (Mr.  M'Donnell). 
J.  O.  Evans,  voocb. — J.  N.  Ferrall,  ditto. 


SUPERIOR  COURTS  OF  COMMON  LAW. 

LUt  of  Dayt  to  Plead,  and  Mark  Judgment, 

JULY,  187*. 

FRIDAT,  ITtb  Jaljr- Last  dajr  for  serrlng  Wilts  of  Snmmait  ud 
Plaint  (.other  Ikan  thou  tinier  the  BitU  of  Exchaate  Acfj  to  b« 
entitled  to  Jndgment  bsfora  the  Vifstkm 

Thii  Litt  sppllei  to  Writs  under  the  Bills  of  Ezchsnge  Act,  ud  to 
tboM  Writs  Krred  on  or  before  the  17tb  Jnlj,  on  vkieh  Jndfmoit* 
can  be  entered  before  Vscstlon. 


Plaint  Served  on 

FUednot 
Iftierthan 

Last  Day 
to  Plead 

Entitled  te 
Jadgment 

Wedncsdsx, 

^    I  July 

10  Jalx 

IJ  Jaly 

i6Jnly 

Thuniday, 

..     X 

•t 

II       n 

16    „ 

'Z    " 

Friday, 

..   s 

n  ft 

\l  : 

■8    . 

Seturdax, 

..    4 

H 

H     „ 

»    . 

Hondsy, 

^    6 

n 

'J     " 

to    , 

"    > 

Tueadsy, 

::  I 

i6    „ 

»   •. 

U    „ 

Wedneiday, 

tt 

'2     » 

»     n 

S3    <• 

Thunday, 

'•    9 

n 

i8    ,, 

n  « 

M    . 

rwdsy. 

..    10 

It 

K>     » 

Z4     . 

IS    . 

Satnrday, 

..  II 

f 

31      It 

«     » 

»7    . 

Monday, 

^  13 

(» 

M     t. 

s  : 

IB    . 

Tneaday, 

..  14 

„ 

23     n 

>9    - 

Wedneaday, 

••  'i 

,, 

M      n 

»9     - 

30    . 

Thnnday, 

..  it 

M 

25      n 

3°    « 

31    . 

Friday. 

••  "2 

3  : 

31     . 

1  Aof. 

Satnrday, 

..  18 

•t 

I  Aug. 

3    . 

Monday, 

..  so 

W 

29     „ 

3    .. 

4     n 

Tuesday. 

..   ZI 

M 

30   « 

4    „ 

I: 

Wedneaday, 

..  xt 

t* 

SI     . 

1  : 

Thnnday, 

..   2% 

tl 

I  Anc. 

I: 

Friday, 

•■  M 

It 

3     .. 

I : 

Satnrday, 

..  as 

t» 

4     » 

10 , 

Monday, 

::3 

1  : 

10  , 

II  . 

TueMlay, 

II  . 

IS     •. 

Wedneaday, 

..  29 

I  : 

I*  .. 

13  . 

Thursday, 

..  30 

(• 

13  " 

14  » 

Friday, 

e.    31 

It 

10  „ 

14  » 

■5    « 

COURT  OF  BANKRUPTCY. 


SITTINaB  FOB  NEXT  WEEK,  so  fiar  aa  appoiniad. 

MONDA  T. 
Before  the  Cbtbp  RsoinBaB,  at  IS  o'clock. 


BAMKBOPT8 


Thomas  Singleton 
John  O'Oonnell 
Hugh  C.  Walsh 


HATDBI  or  SnTINO    I 


BOUOROR 


Prove  debts  and  vouch 
do 
do 


Bamillm  4  C"^ 
Uamilttm  f  Craig 
Beauehamp 


TUESDA  Y. 
Before  the  CooBt,  at  II  o'dock. 


William  Cannon 
Samuel  Hood 
Ueorge  P.  Msgrsth 
Same  matter 
Richard  M.  Sadlier 
John  Brooks 
Joseph  Creswell 
Asion  Bosk 
Timothy  Slattery 
Folliott  Barton 
David  Rutledge 
Iver  H'Donoell 
Ludlow  Berkeley 
Same  matter 
Michael  Ryan 
Catherine  Holland 
"rhomas  Scott 
Patrick  O'Sbea 
William  J.  Coyne 
S.  P.  Armstrong 
John  J.  Kelly 
John  H.  Sweet 
Robert  Grogan 
Robert  Baird 
William  Foxall 
Same  matter 


1st  composition  sitting 

do 

do 
1st  public  sitting 

do 

do 

do 

do 
Final  examination 

do 

do 

do 

do 
Examine  witneaaee 
Final  examination 

do 

do 

do 

do 

do 
Audit  and  dividend 

do 

do 
Motion 
do 
do 


Rgitd 

Leacimait 

Hidat 

CaKf^Claf 

ScaUa» 

Pent 

Malktm 

Stewart 

JVefinm 

Lar*i»4a>. 

Larbm^Co. 

Forwtitt 

Senlbm 

Scaliem 

/^Br»y  4  Co, 

Otmra 

Larkmf  Co, 

Oldham  #  Eaim 

Liadtmtm 

rrv^Co, 
Motbg  *  Wal»o% 
MomdM*  Wehbm 
Parry  4  Co. 
Larkm^Co. 
OUkam^Eaton 
Oldham  4  Eatm 
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Befon  the  CHisr  Rbgibtiab,  »t  12  o'doolc 


B.  M'Lenegan        'Prove  debta  and  vouch 

.\fathewt 

Philip  Brown                       do 

Forn/ihe 
Larkn^  Co. 

G.andB.FergiiMni'              do 

FRIDAY. 

Before  the  Codbt,  Mil  o'clock. 

J*BMi  Hearty 

2nd  composition  sitting 

Scallan 

James  LTnam 
John  J.  Henne^ 

Ist  public  sitting 

UamoM^  Weldon 

do 

ThompKm 

George  Marshall 

do 

Careg 

Vim.  ConnaKhton 

Final  examination 

LaHan  4  Co. 

William  Dnnne 

do 

Fas^M'Gougk 

Thomaa  J.  Cartia 

do 

Stemirt 

Same  matter 

lat  composition  sitting 

JoMt 

Hugh  John  Hall 

Final  examination 

Cnmhelm  4  Co. 

G.andR.  iferguaon 

do 

Larkm  f  Co. 

Patrick  J.  Keoiry 

Andit  and  dividend 

Slattay  amd 
O'Callaghan 

Before  the  Chtsf  Rboibtsab,  at  12  o'clock. 

Charles  Owens 

Prove  debts  and  vouch 

Bradleg^Son 

John  H'Faddan 

do 

Larkm  ^  Co. 

Thomas  Bailey 

do 

ScaUaa 

Richard  O'Connor 

do 

Heaart 

ADJ0DIOATIOKS  IN  BANKBUFTCT. 

Bergin,  William,  42,  Wentworth-place,  Dublin,  grocer.  Sittings, 
Fridam,  Jti^  30,  and  Tue^m/,  August  l£    Aynd^  solr. 

Carnegie,  Maiy  £.,  1,  Cliarleville-road,  Rathminea,  Dublin, 
widow.  Sittings,  Tuadag,  July  28,  and  Fridag,  Augutt 
11.    Bemckamp,  solr. 

Clarke,  Thomas,  Ballaghadsrreen,  county  Mayo,  shopkeeper, 
nocer,  and  general  provision  dealer.  Sittings,  Friat^, 
July  80,  and  Tuetdtu/,  August  18.    Cas^  andClag,  solrs. 

Crone,  Robert,  trading  as  Crone,  Brothers,  Newry,  Armagh, 
grocer.    Sittings,  Ttiadttg,  July  28,  and  Friday,  Augutt 

Domville,  Sir  Charles  Coinpton  William,  Santry  Court,  Dublin, 

baronet.    Sittings,  Tuetdas,  July  28,  and  Friday,  Augutt 

14.     Mottoy  and  Watton,  solrs.  # 

Dw«n,  Joseph,  Naas,  Kildare,  grocer.     Sittings,  Tutiday,  July 

28,  and  Friday,  Augutt  14.    MoSoy  aiui  WatioH,  solrs. 
Famr,  Joseph,  Eden-quay,  Dublin,  shipbroker  and  commission 

agent.     Sittings,  Ftiday,  July  SO,  and  Tuetday,  Augutt 

18.    MacShuhy,  solr. 
H'Donnell,   Geoi^   Whitegate,   Galway,   fanner   and   Soar 

dealer.    Sittings,  Friaay,  July  30,  and  Tuetdt^,  Augutt 

18.    MaOtiBi,  solr. 
Silk,  Eyre,  Upper  Mountpleasant-avenue,   Dublin,  solicitor. 

Sittings,   Friday,  Jufy  80,    and    Tuetday,  Augutt  18. 

Bartigan,  solr. 
Thompson,  Robert  Kirkpatrick,  late  Dooglas,  Isle-of-Han,  now 

fai  Downpatrick  Gaol,  superannuated  inspecting  officer 

of  coast-guards.    Sittings,  Tuetday,  July  28,  and  Friday, 

Augutt  14.    Siaaott,  solr. 


UIVIBKMUS  IK  BANSBtTFTCT. 

Jduiston,  David,  and  Michael  Brown,  trading  as  Johnston, 
Brown  &  Co.,  Limerick,  drapera.  2nd  dividend  7d.  in 
the  £,  malting  with  1st  dividend  3s.  ll^d-  in  the  £. 
L.  H.  Deerioe,  official  assignee.    Larkia  md  Co.,  sulrs. 

Bidksrd,  Stephen,  Howth,  Dublin,  grocer,  baker,  and  farmer. 
1st  dividend  6s.  6d.  in  the  £.  C.  H.  James,  official 
assignee.    Findlater  and  Co.,  solis. 


Childbeh  aw  Dtvobokd  Pabbnts. — The  New  York 
Tima  says  that  the  lawyers  of  Indianapolis  are  torturing 
their  brains  over  an  extraordinary  problem.  Some  years 
ago  a  lady  of  that  oity  was  married,  and  four  months 
thereafter  separated  from  her  husband,  was  divorced  and 
re-mairied  in  a  month,  and  fonr  months  thereafter  gave 
birth  to  a  child  by  her  first  husband.  Quite  recently  the 
second  hnsband  procured  a  divorce,  and  the  custody  of  the 
child  was  awarded  to  him.  Now  comes  the  first  husband, 
and  olafans  the  efaild,  and  the  lawyers  are  asking  who  is 
entitled  to  its  poseasion  I 


As  onr  lay  papers  are  fond  of  objecting  to  legal  candi- 
dates at  elections,  we  recommend  to  them  the  following 
paragraph  : — The  Milwaukee  Journal  of  Commerce,  having 
pablishol  a  "  double-leaded "  editorial  on  the  subject  a 
"the  too  much  lawyer"  element  in  the  government,  in 
which  the  lawyer  was  represented  as  an  embodiment  of 
oormptibility,  self-debasement,  and  cupidity,  Mr.  J.  A. 
Cartwright,  of  Nashville,  writes  to  that  paper  a  very 
vigorous  and  straightforward  letter,  calUng  attention, 
among  other  things,  to  the  fact  that  lawyers  have  occnpied 
more  positions  of  nonour  and  emolument  in  onr  government 
than  any  other  class  of  people,  and  taking  into  consideration ' 
the  advantages  and  opportunities  for  fraud,  dishonesty,  and 
corruption,  have,  as  a  class,  come  ont  with  clean  hands  and 
lett  money.  It  might  be  an  interesting  and  profitable 
occupation  for  some  of  these  editors,  who  are  so  fond  of 
assailing  the  legal  profession,  to  make  a  list  of  the  em- 
bezxlers  of  public  and  private  moneys  and  the  defrandeni  of 
the  government  during  the  last  few  years,  and  to  note  how 
many  of  them  are  lawyers. 

DUBLIN  STOCK  AlTD  SHARE  LIST. 


DESCKIFTION  OF  STOCK 


ICO 

as 

IS 

so 


«5 
»S 

10 

lo 

100 

ao 
so 

10 


:^l« 


IOl| 


571 


<9li 


ao 

100 

too 

ICO 
100 

too 
as 
so 

52. 


100 

SO 
SO 

100 
100 

ICO 

so 


JULY 


3 


4 


91(1 


30i« 
571 


«P5l 


in* 


m 


9Z| 

<;ili 


30i| 


9a( 

9>lt 


joa 

57 


9>ii 

•07JI 
ioi| 


571 


9>l! 


6o4 


u_ 

86 
35 
30 


!«/ 


•Paid 

Qowemment. 

-~    ape  Consols       .. 

—  Kew  3  p  c  Stock 

INDIA  STOCK. 

—  S  P  c  July  '80y  Trsfble.  at 

—  4  p  c  Oct.  'Ssr  Bk.  of  Irel. 
Baaka. 

Bank  of  Ireland 
Hibernian  Banting  Oo.     , 
London  Joint  Stoct 
London  and  Watmintter  . 
31  Marnier  Bank  (Limited) 
to    /rational  Bant     .. 

National  of  Uierp'l  (LUd) 
Provincial  Bant 

1)0.  New 

Soyal  Bant       .. 
Steam. 

City  of  Dublin    .. 
Droghsda  (limited) 
Dublin  and  OlssKow 
Diindalk  (Umlted) 
Ktnes. 
3i  BtT^mven(UmiUed) 
I    Klllkloe  Slate  Co.  (Itt'd) 
7    IHninfOo.oflrelandfUfd) 

Mlaoellaneous. 
10    AllUnoe  «  Dab.  Cuna'  Qaslgtl 
25    Ifational  Atturance 
9-4-7  Patriotie^Untranet 
RallwAya. 
Cork,  Blackrock  A  Paaiags 
DabUn  sail  Beirut  Junct. 
Dublin  and  Kingstown      ., 
Unblln,  W'klow,  A  W'ford 
at.  Southsm  and  Western 
Midland  Qt.  Waatera 
Portadown,  Dun.,  Ac,  S  p  e 
Ulster    .. 

Waterford  and  Limerick  .. 
Railway  Preferenoe. 
loo    Dublin  A  Meath    Ist,  fi  p  c 
D.,W.,  AW.,  (percent    .. 
D.,  W.,  A  W.,Spc(18S0j 
Do.  do.        (1864) 

Gt  Sonth'n  A  West'n  4  p  c 
Londonderry  and  Ennlskll- 
len.  A  n-om  Oct  *66  fi  p  c 
Do.,  B  S  p  c 
Watfd.  A  Llmeitck,  t  p  e  rd 

—  Do.,  4}  p  e 
BAllwajr  DAbentnre*. 

—  BeUkst  A  Nth'n  Cos,  4  p  c 

—  Dublin  A  Drogheda  41  p  0 

—  D.,  W.,  A  W.,  44  p  c 

—  Qt.  South'n  A  Weti'n,  4  p  c  98! 
•  Shares  not  folljr  paid  up  are  giren  in  IlaUet. 

Bank  Rata— Of  Discount—  3j  per  cent.,  4th  June,  1874. 
Of  Deposit— 8  per  cent.,  S8th  May,  1874. 
Name  Davs— July  IStb  and  39th,  1874. 
Aceonnt  Dajs— July  18th  and  SOth,  1874. 
On  Saturdays  business  commences  at  11  a.m.,  and  the  Stock  Broker** 
Offices  close  at  1  p.m. 
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BIBTHS,  MABRLAGES.  AHD  DEATHS. 

BIRTHB. 
WHITE— July  a,  at  St.  Gaorge's-pUoe,  tb  wife  o(  P.  A  White,  Bsi|., 
solicitor,  of  a  daughter. 
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THE  IRISH  LAW  TIMES.        [July  11,  1874.] 


PUBLICATIONS: 


THE     LAW    MAGAZINE    AND     REVIEW; 
A   IIONTni.T  JORRKAL  Or  JDKISPRIJDIEXCE  AMD  iNTERHATIOIfAl 

Law  for  both  branehe*  of  the  Legal  ProfeHion. 

NEW  SERIES.— PRICE   TWO   SHILLINGS. 


The  only  Monthly  Maguine  deToted  ezcIuslTelT  to  the  interests  of 
the  Profeaaion  t  Home  and  Abroad. 

Rebvu  ft  Tdsmsi,  Law  Bookaellera,  100  Chancery-lane,  London. 

455 


KILMARTIN      and      SON, 

SCRIVENERS    AND    LAW    STATIONERS, 

£«IABUSHSD    1867, 

31,      KINO-STBEET,      BELFAST. 


LEGAL    POSTINGS: 

HIGH    COURT    OF    CHANCERY. 

ADVERTISEMENT  FOR  CREDITORS. 

Purmant  to  an  Order  o(  the  High  Court  of  Chancery,  made  In  the 
Matter  of  Robert  Harden,  Annie  Harden,  Sophia  Catherine 
Harden,  Mary  Franoee  Harden,  and  Margaret  Elizabeth  Harden, 
minors — the  Creditors  of  the 

REV.  ARCHIBALD  HARDEN, 
late  of  Harrybrook,  in  the  County  of  Armagh,  Clerk — who  died 
Sn  or  about  the  month  of  Norerober,  1868— are,  on  or  before  the  Ut 
day  of  AUGUST,  ItiH,  to  send  by  poet,  pre-paid,  to  Meas.a  Gseek 
and  Co.,  of  No.  93  Lower  SackTlUe-street,  in  the  City  of  Dublin,  the 
Solicitors  of  Mr«.  Margaret  Hoppa,  the  widow  and  administratrlz 
<K  the  deceased,  their  Christian  and  aurjamea,  addressee  and 
descriptions,  and  in  case  of  Arms,  the  namee  of  the  partners  and  style 
and  title  of  the  firm,  the  full  particulars  of  their  claims,  a  statement 
of  their  accounts,  and  the  nature  of  the  securities  (if  any)  held  by 
them ;  or,  in  dt^fault  thereof,  they  will  be  peremptorily  excluded  from 
the  benefit  of  the  said  order. 

Every  Creditor  holding  any  security  Is  to  produce  the  same  before 
the  LoBD  CHANCFLI.OR,  at  his  Chambers,  Four  Courts,  Dublin,  on 
the  3rd  day  of  NOVEMBER,  1874,  at  Twelve  of  the  clock  at  nooo, 
being  the  time  appointed  for  adjudicating  on  the  claims. 
Dated  this  2Sth  of  June,  1874. 

R.  O.  ARMSTRONG,  Chief  Clerk. 

M.   GREEN  A   CO.,    Solicitors  for  ssM  Margaret  HopfH, 
62  Lower  SackvUle-street,  Dublin.  510 


LANDED  ESTATES'  COURT,  IRELAND. 
riyAL  iroTicK  op  dsclabation  of  title. 


TO    ALL    WHOM    IT    MAT    CONCERN. 


In  the  Matter  ef 
the  Estate  ot 

WillUm  Harrejr  PIm, 
Owner  and  Petitioner. 


H  E  R  E  A  S     the     said 

William  Harvey  Flm  has  made 


m 

/application    to    the    Landed    Estates* 
\  Court,  Ireland,  for  a  Declaration  that 

'  he  has  a  good  and  sufficient  Title  in 

fee-farm  to  the  lot  of  Ground,  being  part  of  the  Lands  of  Stillorgan 
Deer  Park,  formerly  in  the  posMSSlon  of  James  Uamber,  with  the 
Dwelling-hotne  thereon,  called  Elmgrove,  and  containing  11  acres, 
9  roods,  and  17  perches,  statute  measore,  bounded  on  the  north  by 
a  holding  In  the  pc«ession  of  Baron  Deasy,  on  the  west  by  the  wall  of 
the  Demesne  of  Stillorgan  Blanslon-house,  on  the  south  by  a  private 
road  leading  from  the  high  road  to  Stillorgan  Demesne,  and  on  the 
east  bytbe  higb  rood  leading  through  Stillorgan  park,  called  Carysfort- 
Avenne,  situate  In  the  PaHsh  of  Monksiown,  Barony  of  Rathdown, 
and  County  of  Dublin.  Now  this  Is  to  give  notice  that  the  Court  has 
Investigated  the  Title  to  the  said  Lands,  and  has  decided  that  the  said 
Wlinam  Harvey  Fim,  has  a  good  and  sufficient  Title  In  fee-farm  to  the 
Mid  Lands  and  Premises,  subject  only  to  the  fee-form  rent  of  £93  6s  3d, 
created  by]  an  Indenture  dated  the  3nd  day  of  May,  1861,  under  the 
Renewable  Leasehold  Conversion  Act,  and  the  reservations  therein, 
and  to  the  leases  and  tenancies,  and  easement^  set  forth  In  the  Rental ; 
and  to  the  Incumbrances  set  forth  In  the  Schedule  of  Incumbrances, 
which  Rental  and  Schedule  oi  Incumbrances  are  now  lodged  In  my 
office,  and  may  be  inspeettd  hr  any  person.  And  further  take  noUoe,  that 
a  draft  Declaration  of  such  Title  has  been  settled,  and  may  be  Inspected 
In  my  office ;  and  that  on  the  expiration  of  one  month  fhnn  the  publica- 
tion hereof,  the  Court  will  pro  eed  to  sign  such  Declaration,  subject 
only  as  aforesaid.  And  all  persons  objecting  to  such  Declaration,  or 
having  any  Tenancy,  Cluim,  or  Incumbrance,  not  admitted  in  said 
Rentu  and  Schedule,  are  hereby  required,  within  the  said  period  of 
one  month,  to  show  cause  as  th>.y  may  be  advised  against  the  signing 
thereof;  and  no  appeal  against  such  Declaration  of  life  on  behalf  of 
any  person,  will  lie  after  the  signature  and  registration  of  the  same. 
Dated  tUa  7tb  day  of  July,  1874. 

JAMES  M'DONNELL,  Examiner. 

MOLLOT  *   WATSON, 
Dublin. 


Boliclton,    18  Enstaoe-street, 

5'Z 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    OF    MONAGHAN 

SALE, 
On  FRIDAY,  the  20fA  <fay  of  NOVEMBER,  1874. 


In  the  Matter  of 
the  Esute  of 


/  i  In  ' 

le      K,        BY    PUB 

'^<  \  I.anded  Estate 
»: J  Inns'- 


BE,     SOLD, 

Twflve  Lots, 
The  Right  Honourable      \.        BY    PUBLIC    AUCTION, 
The    Earl    of    Dartrejr,  C,_„^  Estates^Co'S^  Four  Courts, 
Owner  and  Petitioner.       )  Inns' -quay.  Dublin, 

"FRIDAY,"the    30th    day    of    NOVEMBER,    1874, 

At  Twelve  o'clock  noon. 

Before  the  Honourible  Judge  Flanagan, 

(If  not  previously  di^Msed  of  by  Private  Treaty,  as  mentioned 

below). 

The  fdlowliig  Valuable  Fee-simple  Lsnds,  all  situste  In  the  Bonny  of 

Trough,  in  the  County  of  Monaghan ;  — 


Na 
of 
Lot 

Quantity 
Statute 
Measure 

Nat  Rental 

Ordnanoe 
Valuatku 

A.     *     T 

£    s     d 

£    s    4 

1 

Cavan  Cope      - 

87    3  1< 

6*10    0 

73  10  « 

3 

Demahincb 

10«    3    8 

84    3    0 

76  19    0 

8 

Drumcondra    - 

83    0  10 

68  18    0 

59  16    0 

4 

FlKulUr 

344    3  11 

168     1     0 

198  10    0 

8  '  KiliyreanUpper(p«ltof) 

173    3  38 

118    4    3 

117  le   0 

6     Killydonagh      - 

78    1  3fS 

68  16 .  0 

60    0    0 

7     Killeanly 

113    3  86 

74    6    0 

74    0    0 

8     Killybrone  (part  oQ     - 

134    0  16 

79  18    6 

83  10    0 

9  :  Kalaghan 

163    1  26 

116    3    6 

126    i    0 

10      Uriish   - 

4«    3  14 

33  16    0 

3-2    6    0 

11      Drumanell 

94    1  13 

69  10    < 

87  15    0 

13     Astrish  Beg      - 

37    3    S 

30    0    0 

81  U    0 

Total 

1,881    1  1« 

926  19    « 

1,016  10   0 

Private  proposals  (in  writing)  for  the  porduie  of  all  or  snj  of  tht 
Lots,  will  be  received  by  the  Owner's  S<»llcitorB,  op  to  the  34th  (U7  of 
Octi>ber,  1874,  and  if  approred  will  be  fobmStted  to  the  Jodgo  for  ow- 
firmation  on  the  2nd  day  of  Norember,  1874,  at  the  sitting  of  the 
Cuurt,  or  at  the  earileat  of^wrtunlty  afterwards,  without  farther 
notice. 

Dated  this  2nd  d*y  of  May.  187i. 

C.  E.  D0BB8,  Examiner. 


DESCRIPTIVE  PARTICULARS. 
The  above  lands  (occupied  almost  exclusively  by  yearly  tenants)  are 
of  excellent  quaUty  for  gxiudng  and  agriculturai  purposes.  The  tenanti 
are  pesiceable  and  prosperous,  and  pay  their  rents  punctually. 

Lota  1,  2,  3,  4,  6,  7,  9,  11,  and  12  (forming  a  ring  fence)  lie  within 
two  miles  of  Aughnadoy,  alx  of  Monaghan,  tluree  <^  OlatrionKh,  and 
one  of  Emyvale.  Glasslough  and  Monaghan  are  both  stations  on  the 
IJlster  Railway,  and  fairs  and  markets  are  held  there  and  at  Aogh- 
nacloy. 

Lot  6  Is  within  two  miles  of  GlaaslouRh  and  Caledon,  sbt  of  Monsgfasn, 
and  6  of  KiUyleagh,  idl  of  which  arc  Railway  SUtions. 

Lots  8  and  10  lie  together,  within  two  miles  of  Aughnacloy  and  dx 
of  Clogher.  At  almost  all  these  towns  fairs  and  markets  are  freqoenUy 
held. 

The  lands  are  let  at  moderate  rents,  the  vsJoatlm  being  in  excen 
of  the  rpntal. 

For  Rentals,  Maps,  and  further  particulars  spply  at  the  Regiatnr^ 
OfiBce,  Landed  Estates  Court,  Four  Courts,  Inns'-quay,  Duhltn;  to 
Mr.  JOHN  BTEEN,  Dublin-street,  Monaghan,  who  wUl  point 

out  the  premises ;  or  to 
Messrs.  MEADE  and  COLLR8,  Solicitors  for  the  Owner  and 
Petitioner,  having  carriage  of  the  Sale,  No  8  KUdars-atrert, 
Dublin.  500 


IN  THE  COURT  OP  BANKRUPTCY. 

IRELAND. 


w 


ILLIAM         BERGIN, 

of  Number  43  Wentworth-plaoe,  in  the  City  of  Dublin,  Gncer 
and  Spirit  Dealer,  was  on  the  7th  day  of  July,  1874,  adjudged 
Bankrupt. 

Public  Sittings  will  be  held  at  the  Court  of  Banknptey,  Four 
Courts,  Dublin,  on  FRIDAY,  the  3Ist  day  of  JULY,  1874, 
and  on  TUESDAY,  the  18th  day  of  ADOUBT.  1874,  at  the  hour  of 
Eleren  o'clock  in  the  forenoon,  whereat  the  Bankrupt  is  to  attend, 
and  to  make  a  full  disclosure  and  discorery  of  his  Estate  and  Effects. 
Creditors  may  prove  tbeir  Debts,  and  at  the  First  Sitting  choose  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  is  required  te 
finish  his  Examination. 

All  persons  haring  in  their  possession  any  Property  of  the  Bankrupt, 
must  deliver  It,  and  all  Debts  due  to  the  Bankrupt  must  be  paid,  to 
Chables  Hsnrt  Jakis,  Esq.,  Omdal  Assignee,  Up  er  Ormood-qnay, 
Dublin,  to  whom  Creditors  may  forward  their  Affidavits  of  Debt. 

A.  F.  LLOYD,  Deputy  Registrar. 

JAMES    G.    RYND,  SoUdtor,  Ha  1  Lower  Onnond-qoay, 
Dublin.  5'4 


Printed  and  Published  by  the  Proprietor,  Johh  Faix;oxsb.  every  Saturday,  at  68.  Upper  Sackrllle-atreet,  lo  the  Parish  of  St.  'Hioiiias 

and  City  of  Dublin.— SMtrday,  Jvig  11, 1874. 
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OA£NISH£E  ORDEBS. 

The  recent  decision  of  the  Court  of  Exchequer  in 
Johnston  T.  Graves,  8  In.  L.  T.  R.  76  (not  elsewhere 
reportetl),  is  one  of  great  practical  interest  to  the  pro- 
fession, and  all  the  more  so  in  that  it  is  still  a  matter  of 
uncertainty  as  regards  what  view  may  be  entertained,  on 
the  question  involved,  by  the  Courts  of  Queen's  Bench 
and  Common  Pleas.  In  Johnston  v.  Graves  the  plaintiff 
had  obtained  a  judgment  against  the  defendant,  in  the 
Court  of  Exchequer,  for  £23  48.  2d,  and  £7  4s.  lid. 
costs,  on  the  22nd  April,  1874.  The  defendant,  in  an 
action  in  respect  of  an  unliquidated  claim,  obtained  a 
verdict  against  the  Midland  Railway  Company  for  the 
sum  of  £78  1 7s.  6d.,  and  6d.  costs,  on  which  a  judgment 
was  entered  in  the  Court  of  Queen's  Bench  on  the 
27th  March,  1874,  for  the  sum  of  £78  17s.  6d.,  and  6d. 
costs,  and  —  (sic)  costs.  The  costs  of  the  trial  had 
not  yet  been  taxed,  and  had  not,  consequently,  been 
added  to  the  judgment  roll.  This  was  what  is  techni- 
cally called  "  a  judgment  on  the  postea  ;"  and  the 
plaintiff  now  sought  tor  a  garnishee  order  against  this 
judgment  The  cases  cited  by  counsel,  in  support  of 
the  motion,  were  Russell  v.  Ferguson,  2  In.  L.  T.  137; 
Shmc  V.  Shaw,  2  Ir.  L.  T.  243 ;  JU'Craith  v.  Quinn,  Ir. 
B.  7£q.  324;  on  app.,  7  Ir.  L.  T.  R.  161;  BenneU 
V.  Heron,  8  Ir.  C.  L.  R.  App.  19 ;  Sparks  v.  Young,  8 
It.  C.  L.  R.  251 ;  J)aniel  v.  McCarthy,  7  Ir.  C.  L.  R.  261. 
Such  being  the  facts  and  such  the  cases  cited,  the  full 
Court  of  Exchequer  refused  the  motion,  the  Lord 
Chief  Baron  giving  as  his  reason  that  "  the  abandon- 
ment of  the  costs  by  the  garnishee  is  an  act  necessary 
before  judgment  can  be  considered  final — you  cannot 
do  that  for  him.  We  must  refuse  the  application — the 
amount  has  not  yet  become  a  debt,  and  therefore 
cannot  be  attached."  Deasy,  B.,  observed,  "  There 
are  only  two  kinds  of  judgments — one  interlocutory, 
and  the  other  final.  The  judgment  obtained  by  Graves 
is  neither.^  We  must  confess  that  the  law  touching 
this  subject  has  coerced  us  to  a  conclusion  diametri- 
cally opposed  to  the  decision  of  the  Exchequer.  But, 
in  expressing  so  decided  an  opinion,  it  is  but  common 
justice  to  that  very  learned  Court  to  observe  that,  had 
we  had  before  our  eyes  merely  the  lights  that  guided 
them,  we  would  most  certainly  have  followed  them  in 
the  same  path.  For  the  argument  of  counsel  in  Johnston 
v.  Graves  was  merely  ex  parte,  and  some  decisions  were 
not  cited  which  were  completely  ad  rem  and  of  leading 
authori^.  Shaw  v.  Shaw  is  wholly  inapplicable,  be- 
cause there  the  verdict  only  was  sought  to  be  attached, 
and  there  was  no  judgment  whatsoever  marked.  In 
the  subsequent  case  of  Webb  v.  Graves  and  Reynolds 
v.  Graces,  the  question  again  arose,  and  the  law 
was  far  more  fully  brought  before  the  Court  of 
Common  Pleas  and  argued  by  counsel  on  both  sides. 
The  leading  authority  of  Peirce  v.  Deny,  4  Q.  B.  635, 
was  relied  upon  in  support  of  the  view  taken  by  the 
Exchequer.  But,  on  the  other  band,  it  was  argued 
that  in  Newton  v.  The  Grand  Junction  RaUway 
Company,  16  M.  &  W.  139,  it  was  laid  down  that 
interact  runs  on  a  judgment  debt  from  the  time  of  the 
entry  of  the  incipitur,  and  not  merely  from  the  final 
completion  of  the  judgment  after  the  taxation  of 
costs.  There  Pollock,  C.B.,  observes  at  p.  144: — 
"  The  giving  of  interest  is  not  by  way  of  a  penalty,  but 


is  merely  doing  the  plaintiff  full  justice  by  having  his 
DEBT  with  all  the  advantages  properly  belonging  to  it." 
Fewins  v.  Lelhbridge,  4  H.  &  N.,  418,  decides  that  the 
mere  entry  of  judgment  is  sufficient  within  section  139 
of  the  Common  Law  Procedure  Act  (England),  1 852, 
which  enacts  "  that  the  death  of  either  party  between 
verdict  and  judgment  shall  not  hereafter  be  alleged  for 
error,  so  as  such  judgment  be  entered  within  two  terms 
after  the  verdict."  And  it  was,  moreover,  held  that  it 
was  uot  necessary  to  perfect  the  judgment  by  taxation 
of  costs.  In  the  same  case.  Pollock,  C.B.,  observes  at 
p.  420- — "Mr.  Coleridge  attempted  to  make  a  dis- 
tinction between  'entering  up  judgment'  and  'entering 
judgment,'  and  he  argued  that  the  former  meant  an 
mchioate,  the  latter  a  perfect  judgment.  If  there  is 
any  difference,  I  should  have  thou^t  it  was  the  other 
wiiy."  At  p.  421,  Bramwell,  B.,  thus  expresses 
himself  as  regards  Peirce  v.  Derry,  the  lea(Ung  authority 
e  contra: — "On  the  other  hand,  the  case  of  Peirce  v. 
Derry  is  relied  on  ds  an  authority  that  there  is  no  eiitrpr 
of  judgment  until  the  costs  have  been  taxed;  but,  if 
they  meant  to  lay  down  a  positive  rule  that  for  all  pur- 
poses there  is  no  judgment  until  the  costs  are  taxed, 
it  is  opposed  to  the  authorities."  Now,  it  is  clear  from 
M^Craith  v.  Qw'nn,  that  a  judgment  on  the  postea  can 
be  registered ;  from  Newton  v.  The  Grand  Junction 
Railway  Company,  that  it  bears  interest;  and  from 
Fewins  v.  Lelhbridge  that  it  is  a  debt,  and  that  for  some 
purpose  at  least  it  is  a  judgment — Mr.  Baron  Bramwell 
there  clearly  dissenting  from  the  proposition  laid  down 
by  Deasy,  B.,  in  Johnaton  v.  Graves.  Surely,  a  debt  is 
an  ascertained  sum.  How  can  an  unascertained  sum 
bear  interest  at  law?  And,  as  the  process  of  registra- 
tion of  a  judgment  is  prior  to  the  issuing  of  execution, 
does  not  that  fact  completely  answer  the  reasoning  of 
Palles,  C.B.,  in  Johnston  v.  Graves,  founded  on  the 
inability  of  the  judgment  creditor  to  waive  costs  on 
behalf  of  the  judgment  debtor?  It  is  said  that  the 
issuing  of  execution  operates  as  a  waiver  of  costs,  and 
so  converts  the  judgment  on  the  postea  into  a  debt  or 
ascertained  sum,  but  that  the  judgment  creditor  is  not 
entitled  to  waive  costs  on  behalf  of  the  judgment- 
debtor.  But,  surely,  the  fact  that  such  a  judgment  can 
be  registered  before  execution  issued  shows  that  it  is  a 
sum  liquidated  and  ascertained,  before  the  performance 
of  that  very  act  which,  it  is  contended,  is  necessary  to 
ascertain  it.  In  Webb  v.  Graves,  Reynolds  v.  Graves, 
the  facts  before  the  Common  Pleas  were  identical  with 
the  facts  in  Johnston  v.  Graves  before  the  Excheqner ; 
indeed,  it  was  the  very  same  judgment  debt  which  it 
was  sought  to  affect.  Garnishee  orders  had  been  ob- 
tained attaching  the  moneys  due  by  the  Railway  Com- 
pany to  Graves,  and  against  making  the  orders  absolute 
for  payment  cause  was  shown.  Not  only  were  the 
cases  to  which  we  have  referred  cited,  together  with 
Dresser  v.  Johns,  6  C.  B.  N.  S.  4^9,  and  Jonts  y. 
Thompson,  E.  B.  &  E.  63,  but  the  decision  also  of  the 
Court  of  Exchequer  in  Johnston  v.  Graves,  having  been 
expeditiously  reported  (8  In.  L.  T.  R.  76),  was  fully 
brought  under  tiie  notice  of  the  Court  of  Common 
Pleas.  If  that  decision  were  approved,  of  course  the 
case  was  concluded  by  it.  However,  the  Court  of 
Common  Pleas  having  heard  full  arguments,  invited 
counsel  to  communicate  with  the  Master  of  the  Com- 
mon Fleas  in  England  as  to  the  practice  in  that  ooontry. 


Digitized  by 


Google 


386 


THE  IRISH  LAW  TIMES 


[Jdly  18, 


That  courteous  functionary,  after  consulting  the  Masters 
of  the  other  Common  Law  Courts  in  England,  replied 
that  the  point  had  never  precisely  arisen  in  Eng- 
land; and  his  reply  was  submitted  to  the  Court 
of  Common  Pleas  on  May  23rd,  ultimo.  The  Court 
of  Common  Pleas  appear  to  have  given  no  deci- 
sion as  yet.  The  order  for  attachment  still  stands, 
there  having  been  no  motion  to  set  it  aside;  but  the 
order  for  payment  has  not  been  made  absolute ;  and  so 
the  matter  practically  remains  m  »t(Uu  quo,  the  funds 
being  protected  meantime,  pending  whatever  steps  may 
be  taken  by  the  judgment  creditor  as  regards  the  costs. 
Unquestionably,  the  Common  Pleas  hesitated  strongly 
to  follow  the  Exchequer  decision,  and,  de  facto,  it  has 
not  been  followed.  Indeed,  the  negative  result  arrived 
at,  so  far,  leads  us  to  surmise  that  it  was  disapproved 
of,  but  we  cun  only  so  surmise.;  and  it  is  pertinent  to 
notice  that  the  judgment  creditor  has  not  since 
ventured  to  move  to  set  aside  the  order  ,of  attacL- 
ment.  The  matter  has  never  been  before  the  Queen's 
Bench.  As  the  law  now  standss,  our  Court  of  Ex- 
chequer will  not  grant  an  order  under  section  63 
of  the  Common  Law  Procedure  Act,  1856,  to  attach 
a  judgment  on  the  postea,  holding  that  it  is  not  a 
debt  within  the  meaning  of  the  section.  The  views 
of  the  Common  Pleas  and  Queen's  3ench  are  un- 
known. If  the  law  of  the  Exchequer  is  to  obtain^  the 
practical  result  will  be  that,  in  cases  requiring  such 
a  line  of  action,  the  taxation  of  costs  may  be  con- 
veniently postponed,  and  judgment  creditors  baulked 
and  baffled  with  impunity.  W  e  submit,  with  very 
great  respect,  that,  for  the  reasons  aboye  given,  the 
view  taken  by  the  learned  barons  of  the  Exchequer  is 
erroneous,  and  that  a  judgment  on  the  postea  is  a  debt 
within  the  meaning  of  the  63rd  section  of  the  C.  L.  P. 
Act,  1856;  and  we  submit,  moreover,  tl;iat  this  view  is 
not  only  legally  correct  but  practically  advantageous  to 
the  public,  and  in  acco^ance  with  the  dictates  of 
common  sense.  Let  us  hope  that  tjie  question  will 
soon  be  fully  examined  by  our  other  Courts,  and  no 
longer  left  in  uncertainty. 


CHAMBEE  PRACTICE  IN  CHAJJCPRY. 

What  is  Chamber  practice,  and  what  is  the  diSerenoe 
between  business  before  a  Judge  in  Chamber  and  a 
Judge  in  Court  ?  We  should  b«  sorry  to  be  a  candi- 
date for  admission  as  a  Solicitor  of  the  High  Court  of 
Chancery  in  Ireland,  if  this  were  one  of  the  questions 
which  we  were  expected  to  answer  at  the  final  exami- 
nation in  the  Solicitors'  Hall.  A  Judge  hearing  causes 
argued  by  able  counsel  of  the  inner  and  outer  bar,  to- 
day is  said  to  be  sitting  in  Court;  the  same  judge, 
sitting  in  the  same  Court,  hearing  able  arguments  by 
the  same  learned  counsel  of  the  inner  and  outer  bar, 
to-morrow  is  said  to  be  sitting  in  Chamber.  What  it 
is  which  constitutes  the  distinction  between  those  two 
occasions  and  relegates  one  to  the  region  of  Chamber 
practice  it  is,  certainly,  very  difficult  to  understand. 
We  remember  one  Judge,  in  another  Court,  who,  in 
order  to  mark  the  distinction  between  his  sittings  in 
Court  and  in  Chamber,  wore  his  wig  in  Court,  but  sat 
without  that  appendage  in  Chamber,  and  we  really 
think  there  was  good  reason  for  the  change  of  costume 
in  order  to  create  a  distinction  not  otherwise  apparent. 

It  may  be  instructive  to  Chancery  practitioners  to 
inquire  what  is  the  necessity  for  sittings  at  Chambers 
at  all,  and  how  the  practice  was  originated. 

Previous  to  the  year  1852,  the  practice  of  a  Chancery 
Judge  sitting  in  Ohiimber  was  unknown.  The  Chan- 
cellor, Vice-chancellor,  or  Master  of  the  Kolls  could 
only  hear  coses  in  Court,  and  up  to  that  period  it  would 


have  been  held  infra  dig.  for  fhem  to  dt  except  with 
the  usual  judicial  parapharnalia.    A  report  was,  how- 
ever, made  in  January,   1852,  by  the  CommiasioDen 
appointed  to  inquire  into  the  practice  of  the  Court  of 
Chancery  in  England,  in  which  it  was  suggested  that 
Judges  m  Chancery  should  sit  in  Chambers  to  rfijpoje 
of  matters  that  could  he  better  disposed  of  in  Ihat  way  than 
in  open  Court.     That  reasonable  suggestion  was  acted 
on  in  the  English  Chancery  Act  (15  &  16  Vict  cap.  80), 
which  prescribed  a  system  of  Chamber  sittings,  leaving  it 
to  the  Judges  to  determine  and  order  what  the  business 
should  be  to  be  so  considered.    This  they  did  by  general 
orders  or  regulations,  in  which  they  defined  the  business 
to  be  transacted  at  Chambers.     In  the  same  report,  the 
Commissioners  give  it  as  their  opinion  that  it  is  plainly 
impracticable  to  take  an  account  in  open  Court,  and 
hence  such  business  would  belong  to  Chamber  practice, 
and  has  so  been  treated  by  the  English  Chancery  Judges. 
But,  the  point  of  difference  is  utterly  lost  unless  there  is 
to  be  some  greater  distinctioo  in  the  manner  of  conduct- 
ing bvisiness  in  Court  and  in  Chamber  than  exists  at 
present  in  Ireland.     In  England  a  Judge  at  Chambers 
means  what  the  words  express-^-a  Judge  sitting  in  h'u 
room,  where  be  can  be  spoken  to  by  men  of  business  on 
matters  of  business,  which  is  a  very  different  thing  from 
a  Judge  sitting  on  the  Bench  in  Court,  before  whom 
learned  counsel  make  learned  arguments,  and  weighty 
matters  of  law  are  discussed  with  all  the  solemnity 
befitting  such  discussions.      If  the  Chamber  sittings 
are  held  in  Court,  with  the  same  formalities  as  Court 
sittings,   while  arguments  as    long    and    learned   as 
occupy  the  attention  of  the  Judge  in  Court  occupy 
his  time  at  Chambers,  what  is  the  distinction  between 
Court  and  Chamber?     That  the  Royal  Commissioners, 
to  whose  report  we  have  refeiTed,  never  contemplated 
suc,h  Chamber  sittings  is  evident,  or  they  would  not 
have  alleged  that  cert;ain  matters  could  be  better  dis- 
posed of  in  that  way  than  in  open  Court.    We  do  not 
mean  to  say  for  a  moment,  that  matters  may  not  arise 
in  the  course  of  Clugpber  business  calling  for  legal 
argument      Anyone  with  experience  of  such  b'jsiness 
must  be  aware  that  many  such  legal  questions  will  arise 
at  Chambers ;  but  we  maintain  that,  when  they  assume 
such  magnitude  as  to  require  time  for  legal  advocacy, 
they  should  be  adjourned  into  Court,  as  anyone  who 
is  familiar  with  the  English  law  lists  knows  it  is  the 
practice  to  do  in  England. 

It  is  strange  that  in  no  Court  here  do  the  Judges  sit 
to  bear  Chamber  business  as  they  do  in  England— 
namely,  in  a  private  room,  to  which  no  one  is  admitted 
save  those  engaged  in  the  case  before  the  Judge.  The 
Irish  Chancery  Act  of  1867  was  almost  a  transcript  of 
the  English  Act  of  1852,  and  was,  according  to  its 
preamble,  passed  for  the  purpose  of  assimilating  the 
practice  of  the  Court  of  Chancery  in  Ireland  to  the 
practice  of  the  Court  of  Chancery  in  England,  yet  the 
Chamber  practice  here  has  really  no  resemblauce  to 
English  Chamber  practice,  and  is  simply  a  sitting  m 
open  Court.  Thus,  it  seems  to  us,  one  of  the  advan- 
tages of  the  English  Chancery  system,  by  which  business 
is  divided  in  the  most  convenient  manner  for  prof^ 
sional  men  engaged  in  it,  is  lost,  and  _a  distinction  in 
name  only  is  preserved,  while  the  utility  which  the 
distinction  was  mtended  to  subserve  is  lost  sight  of. 


DR.  KENEALY. 
The  conduct  o(  Dr,  Kouealy,  Q.C.,at  the  late  Tichboorne 
trinl,  will  be  investigated  on  this  day  (Saturday)  by  tbe 
Bencliera  of  Gray's  iun,  of  which  inn  he  ia  a  member.  Cer- 
tain ai  tides  subaequently  published  in  the  Engtirivnan,  the 
journal  edited  by  him,  will,  it  is  understood,  be  also  brought 
under  the  consideration  of  the  Benchera. 
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THE  INNS  OF  COURT  AND  LEGAL  EDUCATION. 

Lord  Selbome  has  introdnced  two  bOle  relating  to  legal 
education  and  the  ncoiiftraction  uf  Uie  London  bins  of 
Court     By  one  of  these  bills,  it  ii  proposed  to  incorporate 
all  the  existing  Inns  of  CoiiK,  and  to  fix  a  certain  number 
of  benchers   for  each   of   the  four  inns.     Hitherto   the«e 
governing  bodies  have  been  self-elected,   but  the  bill  pro- 
poses that  until  tbe  number  of  benchers  which,  it  fixes  is 
completed,  the  benchers  shall  be  elected  by  barristers  of  fire 
years'  standing,  and  that  aftor  this  number  baa  been  com- 
pleted the  right  of  appointment  to  vacancies  as  they  occur 
■hall  be  exercised  alternately  by  tbe  benchers  themselves, 
and  by  "practising  barristers  "  of  five  years'  standmg.     As 
regards  the  property  of  the  Corporation,  the  bill  proposes  to 
retain  the  existing  pon-ers  of  the  governing  bodies,  but,  sub- 
ject  to    necessary   charges    and   outgoings,   all  surplus  or 
reaidae  ia  to  be  appropriated  for  tbe  purposes  of  legal  educa. 
tioD.     The  other  of  the  two  bills  proposes  the  establisment 
of  a  teaching  institution,  to  be  known  as  tbe  "  Geseral  School 
of  Law,"  the  governing  body  of  which  is  to  consist  of  a 
■enate  of  elective  and  ex-officio  members,  presided  over  by 
the  Lord  Chancellor.    The  heads  of  the  prineipal  divisions 
of  the  high  coort  of  justice,  the  law  officers  of  the  Crows, 
and  the  President  of  the  Incorporated  Law  Society  are  to 
be  ex  officio  members.     Besides  these,  there  are  to  be  ten 
mt-mbers    nominated    by   the  Crown,   who  are  not  to   be 
practising  barristers   or  solicitors,   "bot  to  represent  the 
geooeral  interests  of  society."     There  are  besides  to  be  ten 
barrister  membets  of  the  Senate — four  elected  by  the  Inns  of. 
Court,  and  six  others  by  barristers  of  five  years'  standing ; 
amd  ten  solicitor  members  —four  eleoted  by  tbe  Incorporated 
Law  Society,  and  six.  by  solicitors  of  five  years'  standing. 
The  funds  for  teaching  would  be  provided  from  the  fees 
ps4d  to  the   Inns  of  Court  and   the   Incorporated   Law 
Society. 


TW©  LEGAL  CURIOSITIES. 

"About  the  year  1632,"  says  Webster  in  bis  w»rk  on 
Witchcnft,  "near  unto  Chester  in  tbe  street,  there  lived 
one  Walker,  a  yenman  of  good  estate,  and  a  widower,  who 
had  a  young  woman  to  his  kinswoman,  that  kept  his  house, 
who  was  by  the  neighbours  suspected  of  indiscretion,  and 
was  toward  tlie  djixk .  of  tbe  eveiung  one  night,  sent  away 
with  one  Mark  Sharpy  who  was  a  collier,  or  one.  that  digged 
ooab  nnder  ground,  and  one.  that  had  been  bom  in  Blake- 
bnm  Hondred  in  Lancashire ;  and  jo  she  was  not  beard  of 
a  long  time,  and  no  noise,  or  little,  was.  made  about  it.  In. 
the  winter  time,  one  James  Grahame,  or.  Grime  (for  so  in. 
that  couDtry  they  called  ti<em),  being  a  miller,  and  Uving 
about  two  miles  from  the  place  where  Walker,  lived,  was 
one  night  alone  very  late  in  the  mill,  grinding  com,  and 
about  twelve  or  one  o'clock  at  night  he  came  down  the 
■tain  from  having  been  putting  com  in  the  hopper;  the 
odll  doots  being  shat,  there  stood  a  woman  upon  tlie  midst 
of  the  floor,  with  her  hair  about  her  head  hanging  dowoi, 
and  all  bloody,  with  five  large  wounds  upon  her  head. .  H« 
being  much  affirighted.and  amszed  began  to  bless  bimseU; 
and  at  last  asked  her  who  she  was  and  «hat  she  wanted  ? 
To  which  she  said :  I  am  the  spirit  of  such  a  woman,  who 
lived  with  Walker,  and  bting  reduced  by  him,  be  promised 
to  send  roe  to  a  private  place,  where  I  should  be  well  looked 
io,  until  I  could  oume  again  and  keep  his  house.  And 
ueordingly,  said  the  apparition,  I  was  one  night  late  sent 
away  with  one  Mark  Sharp,  who  upon  a  moor,  naming  a 
pboe  that  the  miller  knew,  slew  me  with  a  pick  such  as 
Bien  dig  coab  withal,  and  gave  me  these  five  wounds,  and 
after  threw  my  body  into  a  coal-pit  hard  by,  and  hid  the 
jBck  nnder  a  lumk ;  and  his  stockings  and  shoes  being 
bloody,  he  endeavoured  to  wash  'era,  but  seeing  the  blood 
vooid  Dot  forth,  he  hid  them  thore.  And  the  apparition 
fartiier  told  tbe  miller,  that  be  must  be  the  man  to  reveal 
it,  or  else  she  must  stiU  appear  and  haunt  him.  The  miller 
Mtorned  home  very  sad  and  heavy,  but  spoke  not  one  word 
sfwhat  he  had  aeea,  but  eschewed  as  much  as  he  could  to 
■tqr  in  the  mill  at  night  without  company,  thinking  thereby 
tv  escape  tlie  leeii^;  again  of  that  frightful  apparition.  But 
Mtwidstaading,  one  night  when  it  began  to  be  dark,  the 
•ppaiitton  met  bim  again,  and  seemed  very  fierce  and  cruel. 


and  threatened  him,  that  if  be  did  not  reveal  the  murder, 
die  would  continually  pursue  and  haunt  him ;  yet  for  all 
this  be  concealed  it  till  St.  Thomas'  eve  before  Christmas, 
when  being  soon  after  sunset,  walking  in  his  garden,  she 
appeared  again,  and  then  so  threatened  bim,  and  affrighted 
him,. that  lie  faithfully  promised  to  reveal  it  next  morning. 
In  the  morning  be  went  to  a  magistrate,  and  made  the 
whole  matter  known,  with  all  the  circumstances;  and 
diligent  search  being  made,  the  body  was  found  in  a  cosl- 
pit,  with  tbe  five  wounds  in  tlie  bea^  and  tbe  pick,  and  the 
shoes  and  stockings  yet  bloody,  in  every  circumstance  as 
the  apparition  hul  related  to  the  miller;  whereupon 
Walker  and  Mark  Sharp  were  both  apprehended,  but 
would  oonfess  nothing.  At  tlie  following  asxizes,  I  think 
it  was  at  Durham,  they  were  arraigned,  found  guilty,  con- 
demnbd,  and  executed." 

This  story  is  not  only  related  by  Webster,  who  says  he 
saw  the  letter  of  the  jjidge  before  whom  the  ease  was  tried, 
to  Sergeant  Huttoii,  in  Yorkshire,  in  which  he  relates  the 
whole  affiut.  Moreover,  Dr.  Henry  More  not  only  mentions 
this  singular  drcumstanoe,  in  his  "'Voluroen  Pbilnsophicum," 
torn,  ii,,  but  communicated  it  to  Dr.  Glanvil,  for  his  Saddu- 
citmtu  Triumphatiu,  with  the  additional  testimony  of  Mr. 
Shepherdson,  and  of  Mr.  Luniley,  of  Lumley,  an  ancient 
gentleman,  who  knew  all  tbe  parties  well,  and  was  at  the 
trioL  Mr.  .James  Sraart,also  of  the  city  of  Durham,  was  at 
the  trial,  where  a  Mr.  Falrhair  gave  it  in  evidence  upon 
oath,  that  he  saw  tbe  likeness  of  the  child  stand  upon 
Walker's  shoulders  during  the  time  of  tbe  trial!  From  tbe 
evidence  of  these  parties,  it  appears  that  the  name  of  the 
girl  was  Anne  Walker,  that  of  the  judge,  Davenport,  who 
was  so  much  troubled  on  tbe  trial  that  he  gave  sentence  the 
same  night,  a  thing  never  done  before  or  afterwards  io 
Durham ;  and  Surtees  adds  that  the  deposition  of  Grime, 
the  miller,  is  deposited  in  the  Bodleian  Library,  in  Tanner's 
MS3.  The  parties  represent  the  affair  as  well  known  to 
hundreds,  and  more  talked  abouf;.iD  that  neighbourhood  in 
those  days,  than  any  other  thing  ever  was,  and  thnt  this 
detenuinedapparition  not  only  persecuted  Grime  in  his  mill, 
but  in  his  bouse  night  by  night,  dragging  the  clotiies  off  his 
bad,  andgiving biai no  pease  until  he  gave  information  of 
the  murder,  so  that  well  might  Master  Webster  declare  it  to 
be  "one  of  those  apparitions  and  strange  accidents  which 
cannot  be  solved  by  the  supposed  principles  of  matter  and 
motion,  but  which  do  evidently  require  eome  other  ciuse 
above  or  different  from  the  ordinary  course  of  nature,  effects 
that  do  strangely  exceed  the  power  of  natural  cau8e!<,  and 
may  fur  ever  convince  all  Rtbei«'tical  minds."  The  odde-t 
thing  of  all  in '  this  strango  story  is,  that  nobody  seemed 
to  have  tbe  slightest  suspicion  that  Grime,  the  miller,  him- 
self might  possibly  be  the  real  murderer,  and  had  trumped 
up  this  'Story  of  a  ghost  to  turn  ail  idea  of  the  fact  from 
himself, .and  probably  upon  thoae  to  whom  he  entertained  a 
hatred.  Tbe  condemned  parties  steadily  to  the  last  persisted 
ia  their  innocence,  and  it  was  entirely  on  the  evidence  nf 
Grime  and  his  ghost  that  they  were  arrested,  tried,  and 
executed. 

One  of  the  most  remarkable  facta  in  the  history  of  high- 
waymen, who,  a  century  ago,  played  a  bold  and  very 
prominent  part  on  the  roads  around  London  for  a  dozen  miles 
or  so,  is  a  bill  filed  in  the  Court  of  Exchequer,  by  William 
Wreathock,  of  Hatton  Garden,  attorney,  between  John 
Everett  and  Joreph  Williams,  two  notorious  robliers,  tbe 
former  of  whom  was.afterwards  executed  at  Tyburn,  and 
the  latter  at  Maidstone,  in  Kent ;  for  which  insult  and 
afiront  on  the  court  Wreathock  was  committed  prisoner  to 
the  Fleet,  where  he  remained  six  mouths.  The  bill  opens 
as  follows:  "Humbly  complaining,  sboweth  unto  your 
honours,  your  orator,  John  Everett,  of  tbe  parish  of  St. 
James,  Clerkenwell,  in  the  county  of  Middlesex,  gent., 
debtor  and  accountant  to  Her  Mnjesty,  as  by  the  record  ojf 
this  honourable  court  it  doth  appear;  that  your  oiatir  being 
skilled  in  dealing  and  in  buying  and  selling  several  sorts  of 
commodities,  such  as  com,  hay,  straw,  horsee,  cows,  sheep, 
oxen,  hogs,  wool,  lambs,  butter,  cheese,  plate,  rings, 
watches,  canes,  swords,  and  other  commodities,  whereby 
your  orator  had  acquired  to  liiniself  a  very  considerable  sum 
of  money,  to  tbe  amount  of  £1,000   and    upwards;    and 

Joseph  Williams,  of  the  parish  of ,  in  the  said  county 

of  Middlesex,  gent,  being  acquainted  therewith,  and  know- 
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ing   your   orator's   great  care,  diligence   and  in'laatry  in 
managing  the  said  dealing,  he  the  said  Wil'iaimB,  in  or  about 
the  ;ear  of  our  Lord  1720,  applied  himself  to  your  orator, 
in  order  to  become  your  orator's  partner  therein  ;  and  after 
■eversl  raoh  applications  and  meetings  between  him   and 
your  orator  for  that  purpose,  your  orator  agreed  that  the 
said   Joseph    Williams  should  become  his  partner,"     The 
depositions  showed  that  Williams  was  to  enter   into   this 
"trade,"  and  to  pay  half  the  expenses  of  it  on  the  roads, 
at  inns,  ale-bouses,  markets,  and  fairs,  and  to  furnish  his 
■bare  of  necessaries,  such  as  horses,  bridles,  saddles,  assis- 
tants, and  serrants.    The  partnership  was  only  for  one  year, 
and  to  ter'iiinate  at  Michaelmas,  1721,     The  "trade"  was 
to  be  plied  (in  Hounsluw,  Hampstead.  and  Black  Heaths, 
at  Finchley  Common,  Bagshot,  and  Wimbledon  in  Surrey, 
Salisbury  in  Wiltshire,  and  elsewhere ;  in  which  places  they 
dealt  with   gentlemen   for  divurs    watches,  ring»,  swords, 
canes,  hats,  cloaks,  horses,  bridles,  saddles,  and  other  things 
(purses,  duubtlesa,  though  not  mentioned).     In  this  "trade" 
they  were  so  successful  that  they  soon  were  in  possession  of 
£2,000.     But  when  said  Everett  called  on  said  Williams  to 
render  a  full  and  fair  account,  and  to  divide  the  proceeds 
(for  Williams  is  made  to  appear  to  have  been  "the  Judss 
and  carried  the  bag"),  instea'l    of   so   dividing   he  made 
similar  claims  on  Everett,  and  these  being  refused,  com- 
menced an  action  at  law  agaiast  him  in  the   Court  vf 
Common  Pleas,  and  actually  obtained  a  verdict  for  £20 ;  on 
which  accoii  nt,  itnd  alxo  because  the  said  Williams  threatened 
■aid  Everett  with  fresh  lawsuits,  and  moreover  maligned 
his  character,  denied  the  receipts  of  money  attributed  t<i 
bini,  and  even  denied  the  contract  of  partnership  (which  the 
plaintiff  admits  was  not  in  writings  but  merely  oral),  the 
oiimplainant  seeks  redress  from  the  Court  of  Exchequer,  and 
prays  that  the  defendant  may  be  cited  and  compelled  te  show 
a  fair  account,  by  the  production  of  all  the  necessary  books, 
papers,    writingx,    memorandums,  and   accounts ;   that  he 
may  be  compelled  to  make  a  fair  division  of  profits  on  the 
accounts  so  proved,  and  may  be  reetl'ained  from  any  fiirther 
action  at  law  against  the  said  complainant.    This  bill  was 
filed  October  8,  1726  :  "Int.  Joh'em  Event,  guer.  Joiephum 
Wtitiaim,  dtft.  P.  BUI  Anglieum."     Immediately  on   the 
filing  of  the  bill,  Mr.  Sergeant  Girdler,  counsel  for  defen- 
dant, moved  that  it  be  referred  to  John   Harding,  Esq., 
I).  B.  of  the  ooart,  as  scandalous  and  impertinent,  which 
was  done,  and  on  his  report  the  bill  being  pronounced  both 
scandalous  and  impertinent,  Everitt  was  sentenced  to  pay 
costs,  and  the  solicitors.  White  and  Wreathock,  were  sum- 
moned into  court  by  the  tipstaff  and  each  of  them  fined 
£60  or  to  be  committed  to  the  Fleet  till  the  fines  were  paid. 
Wreathock  was  imprisoned  accordingly  six  months.     John 
Collins,  Esq.,  whose  name  appeared  upon  the  bill,  was  also 
sentenced  to  pay  such  costs  as  the   deputy   should   state. 
Wreathock   was   afterwards   tried  at  the  Old   Bailey,  for 
being  concerned  with  robbing  Dr.  Lancaster,  in  company 
with  several  others,  and  transported  for  life. — A.lbany  Law 
JoumeU. 


SUPREME  COURT  OF  JUDICATURE   ACT  (187 -) 
AMENDMENT  BILL 

In  the  House  of  Commons  on  Thursday,  on  the  Order  of 
the  Day  for  going  into  Committee  on  this  BiH, 

Sir  O.  BowTBB  rose  to  move  the  following  ameadment : — 
"  That  as  it  is  admitted  that  the  House  nf  Lords  is  pre- 
ferred by  Ireland  and  Scotland  as  their  final  Court  of  Ap- 
peal to  any  other  that  has  been  proposed,  and  as  »  satisfxc- 
tory  Court  of  Appeal  has  not  yet  been  established  nor 
proposed  for  England,  it  will  be  expedient,  instead  of  pro- 
ceeding to  create  a  new  Court  for  all  the  three  kingdoms, 
that  the  provisions  uf  the  Supreme  Court  of  Judicature  Act 
of  last  Session  which  prohibit  appeal  to  the  House  of  Lords 
be  repealed,  and  that  time  be  thereby  allowed  for  the  adop 
tiou  of  such  improvements  in  the  constitution  and  practices 
of  the  House  of  Lords  in  the  discharge  of  its  judicial  func- 
tions as  may  remove  the  objections  which  have  been  taken 
to  it  as  a  Court  of  Judicature." 

To  the  abolition  ot  the  Appellate  fiinctions  of  the  House 
of  Lords,  Sir  Gsoboe  was  strongly  opposed,  both  on  consti- 
tutional and  practical  grounds,  contending  that  the  change 
would  deprive  the  House  of  Lords  uf  its  ancient  character, 


and  that  the  "  new  Mushroom  Court "  would  not  give  the 
same  satisfaction  as  the  House  of  Lords.  The  re-hearing 
proposed  by  this  Bill  entirely  changed  the  circum- 
stances of  the  case,  and,  therefore,  allowed  the  ques- 
tion to  be  considered,  and  he  showed  how  the  Appel- 
late Tribunal  of  the  House  of  Lords  could  be  strengthened 
so  as  to  meet  all  the  obji'ctions  taken  to  it.  Mr.  Chartey 
seconded  the  motion,  but  Mr.  0.  Morgan  objected  that  it 
was  too  late.  Mr.  Gregory  was  of  the  same  opinion,  u 
was  also  Mr.  W.  Williams,  who  criticised  the  delay  in  the 
production  of  the  New  Rules,  although  he  admitted,  hairing 
seen  a  copy  of  them,  that  they  would  be  found  very  gene- 
rally satisfactory. 

The  ArroBNXT-GBNEB.u.  and  the  Attobnit-Gekeral 
for  Ibei:.a.nd,  though  they  admitted  that  they  had  opposed 
the  transfer,  urged  that  it  was  impoiisible  now  to  reverse  tlie 
legiHlation  of  last  year.  Mr.  Butt  thought  it  was  not  toi 
late,  and  Mr.  C.  Lbwis  censured  the  manner  in  which  the 
Bill  of  la-tt  year  was  driven  through  Committee,  as  well  m 
the  haste  now  shown  to  bring  the  Act  into  operation  before 
the  profesKion  had  an  opportunity  of  considering  the  Knle«, 
Mr.  Serjeant  Shbsloce  and  Mr.  M.  Lloyd  protested 
against  the  transfer  of  the  Appellate  Jurisdiction  from  the 
House  of  Lords,  which  Mr.  Serjeant  Suioil  approved, 
though  admitting  that  he  now  saw  the  wisdom  of  giving  s 
second  appeal  as  proposed  by  the  present  BiU.  The  Sou- 
onoB-GsNEBAL  repeated  the  arguments  against  re-opening 
the  question,  and  Mr.  Henry  and  Sir  E.  Wilxot  spoke ; 
Mr.  HoFWOOD  made  some  disparaging  observations  on  the 
House  of  Lords,  which  drew  from  Sir  J.  Kabslakk  a  warm 
eulogium  of  the  learning  and  courtesy  of  the  Tribunal. 

Sir  G.  BowTEB  withdrew  the  motion,  and  the  Houae 
then  went  into  Committee. 

On  Clause  2  an  attempt  was  made  by  Mr.  BoTT  to  put 
back  until  next  year  the  date  at  which  the  new  system  of 
Judicature  should  come  into  operation,  chiefly  on  the  ground 
that  in  the  short  time  remaining  between  now  and  Michael- 
mas Term  it  will  be  impos-iible  fur  the  profession  to  riiaatcr 
the  New  Rules,  which  even  yet  have  nut  been  published. 
Mr.  Lloyd,  Mr.  O.  Morgan,  Serjeant  Spinks,  and  othen 
supported  the  suggestion  of  postponement,  tboogh  to  dif- 
fierent  periods  ;  hot  it  was  resisted  by  the  Attnniey-Oener»l 
and  Sir  J.  Karslake,  and,  on  a  division,  was  negatived  by 
123  to  88. 

On  clause  4  Sir  H.  Jaiib6  moved  an  amendment  in- 
tended to  retain  the  number  of  Judges  at  24,  but  as  the 
Act  of  last  yeor  contemplates  a  reduction  to  21,  the  CSiiir 
man  held  it  to  be  out  oif  order,  as  involving  an  increased 
charge.  The  clause  was  negatived,  in  order  that  the  question 
nay  be  raised  in  a  different  form  at  a  future  stnge. 

Clause  5,  which  relates  t«  the  qualification  of  Judges,  w»8 
amended  so  as  to  provide  that  only  Eriglish  barristen  shall 
be  eligible  for  the  High  Court  of  Justice ;  and  to  Clause  7 
an  addition  was  made  requiring  future  Judges  of  the 
Probate,  Divorce,  and  Admiralty  Division  to  go  on  circuit 
whenever  business  in  their  own  Uivision  admits  of  it 

On  clause  9  the  controversy  as  to  the  Hou«a  of  Lords 
jurisdiction  was  again  revived  by  Mr.  Bott,  who  moved  to 
omit  from  the  list  of  appeals  to  be  heard  by  the  new  Appeid 
Court  ail  those  coming  from  the  Irish  Courts.  He  was 
beaten  on  a  division  by  191  to  29,  whereupon  he  gave 
notice  that  he  should  raise  the  question  again  on  the  Report 
by  moving  the  omission  of  clause  10,  which  provides  for  th« 
discontinunnce  of  all  appeals  to  the  House  of  Lords  or  the 
Judicial  Committee.  The  case  of  Scotland  was  argued  by 
Mr.  M'Laren,  who,  on  clause  12,  moved  that  a  Scotch 
jmlge  or  a  Scotch  barrister  of  15  years'  standing  sh«ll 
always  be  one  of  the  members  of  the  First  Division  of  the 
Imperial  Appeal  Court.  _ 

Mr.  Cbos8  opposed  the  amendment,  which,  he  pointeo 
out,  rested  on  the  fallacy  that  it  was  intended  to  exclude 
Scotch  Judges.  On  the  contrary,  it  wa-<  to  be  hoped  th:\t 
there  would  always  be  more  than  one  Scotch  Judge  in  the 
Court ;  but  he  objected  to  making  nationality  and  not 
merit  the  qualificstinn. 

Mr.  Leith,  Sir  E.  Colebrooke,  Colonel  Mure,  Mr. 
Ramsay,  and  Mr.  Whalley  supported  the  amendment, 
which  was  opposed  by  Mr.  Stewart,  Sir  H.  James,  and  Sir 
G.  Montgomery,  and  on  a  division  it  was  negatived  by  Hi 
to  61.    The  Committee  then  adjourned. 
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DUTIES  PAYABLE  BY  REASON  OF  DEATH. 

Another  caae  has  recently  been  decided  which  more  than 
erer  convinces  us  of  the  neceaoity  fur  the  °  amendment  of 
the  laws  relating  to  the  succession  duties.  We  refer  to 
the  caae  of  The  ConunUiianert  of  Inland  Revenue  y.  Harriton 
(SO  U  T.  Sep.  N.  S.  274),  recently  decided  by  the  Houae 
of  Lord*. 

The  fitcts  are  fnlly  set  ont  in  the  report  of  the  prnceedingi 
in  the  Cunrt  of  Exchequer  {Re  William  Barrixm't  SueceuUm 
Dwtji,  26  L,  T.  Rep.  N.  8.  73),  and  for  our  present  purnose 
loay  be  summarized  as  follows :  Under  a  deed  and  will  A. 
•ax  tenant  for  life  of  certain  estates  with  remainder  to  his 
(nt  son  in  tul  male.  In  1862,  A.  and  B.,  his  eldest  son, 
eonenired  in  barring  the  entail  limiting  the  estates  to  the 
uea  of  their  joint  appointment.  In  1863,  A.  and  B. 
appointed  that  B.  should,  during  their  joint  Uvea,  receive 
ID  annuity  of  £4U0,  and,  shbject  thereto,  the  estates  weie 
to  vest  in  A.  for  life,  with  remainder  in  B.  for  Kfe,  with 
remMnders  over.  In  1866,  A.  died,  and  B.  in  getting  his 
tooceasion  duty  aaseiised  in  respect  of  his  life  estate,  claimed 
t  deduction  of  £400  a  year,  on  the  ground  that  his  case  came 
within  sect.  38  of  the  Sncceeaion  Duty  Act.  The  Court  of 
Exchequer  decided  that  the  claim  was  conect,  and  the 
Hoase  of  Lorda  has  confirmed  that  decision.  With  great 
deference,  we  think  that  the  contention  on  behalf  of  the 
Criiwn  was  morally  and  legally  the  correct  one.  Sect.  88 
provides  that  where  any  soccessor  upon  taking  a  succession 
•hall  be  bound  to  relin<]uish  or  be  deprived  of  any  other 
property,  the  oommissionera  shall,  upon  the  computation  of 
the  aneiiSable  value  of  bis  succession,  make  such  allowance 
to  faim  as  may  be  just  in  respect  of  the  value  of  such 
proper^.  Wo  quite  concur  in  the  view  taken  by  Mr. 
Hanson  in  his  valuable  book  upon  the  Probate,  Legacy, 
and  Saccessinn  Duties  Aeta,  that  the  secUon  was  only 
intended  to  apply  to  those  cases  in  which,  by  reason  of  the 
•uccessor's  taking  of  the  property,  he  was  deprived  of 
soother  pmperty  which  did  not  altogether  cease  to  exist, 
hpt  went  over  to  some  other  person,  as,  for  instance,  in  the 
can  of  an  election  or  a  shifting  use;  bnt  we  cannot  say 
that  we  think  that  a  successor  who  was  entitled  to  an 
aniiiiity  during  the  joint  lives  of  himself  and  the  tenant  fur 
life  should  in  all  cases  have  to  pay  duty  upon  the  whole 
reutal  as  if  he  had  previously  had  no  interest  in  it,  our 
impression  being  that  if  the  annuity  was  vested  in  the 
SDceeasor  previoufly  to  the  commencement  of  the  Act  it  and 
the  reveivion  should  be  deemed  to  coalesce,  so  that  upon 
the  death  of  the  tenant  for  life  the  successor  should  be 
ooosidered  as  succeeding  to  that  part  only  of  the  rental  in 
which  before  he  bad  no  immediate  interest,  and  if  this 
construction,  which  is  both  fair  and  reasonable,  were  given 
to  the  Act,  no  question  could  in  future  arise. 

It  appears  to  us  that  the  words  "taking  a  succession " 
do  Dot  relate  solely  to  the  time  of  entering  into  the  beneficial 
enjoyment  of  the  property,  but  may  either  relate  to  the 
time  when  it  becomes  vested  in  the  successor,  that  is  the 
revenioner,  or  to  the  time  when  the  property  falls  into 
pcsseaaion  sa  the  case  may  require. 

Two  cases  immediately  bearing  upon  the  point  have 
been  decided  by  the  House  of  Lords,  via  :  Lord  Brayhrooke 
V.  Attonteji- General  (4  L.  T.  Rep.  N.  S.  218),  and  Attomey- 
Gatml  V.  Floyer  (9  H.  of  L.  (Jsa.  477),  in  the  former  the 
annuity  taken  by  the  successor  wa»  vested  in  him  before 
the  passing  of  tlie  Succession  Duty  Act,  but  in  the  latter 
the  siiDuJty  was  vested  in  the  successor  after  the  passing  of 
the  Act ;  but  it  would  appear  that  no  point  had  l>een  made 
of  the  time  of  vesting  in  that  case,  hence  the  iqipeal  iu  the 
present  case  to  the  Hiinse  of  Lords. 

The  contention  of  the  Crown,  which  we  conceive  was 
correct,  was  in  effect  this  :  In  1853,  at  the  commencement 
of  the  Act,  B.  was  entitled  to  an  estate  tail  expectant  upon 
the  death  of  A.,  and  by  force  of  sect,  2,  B.  became  a 
•accessor,  and  bis  estate  a  8ucce»8ion  in  respect  of  the  whole 
of  which  duty  was  payable,  and  that  a  successor  can  do  no 
act  by  which  his  liability  to  duty  is  taken  an  ay,  for  if  he 
resettle,  he  is  liable  under  sect.  12  as  if  be  had  not  done 
•0,  and  if  he  sell,  the  purchaser  is  liable  under  sect.  IS,  as 
if  no  sale  had  tiaken  place.  If  A.  had  not  concurred  in 
dealing  with  the  property,  K  mu«t  have  paid  upon  the 
value  of  the  whole  rental,  because  that  liability  had  already 


attached.  If  the  decision  of  the  oonrt  below  were  correct, 
a  reveroioner  liable  to  a  heavy  rate  of  duty  will  have  but  to 
purchase  an  annuity  from  the  tenant  for  life,  or  an  annuity 
upon  his  life,  the  cesser  of  which  will  have  to  be  taken  into 
account,  and  be  will  be  entitled  to  claim  a  large  deduction 
upon  the  aasessment  of  his  duty.  Again,  a  purchaser 
should  not  be  placed  in  a  worsu  position  than  the  reversioner 
himself,  and  would  therefore  be  entitled  to  claim  the  benefit 
of  a  deduction  on  account  of  any  allowance  which  the 
reversioner  received  from,  or  dependent  upon  the  life  of  the 
tenant  for  life,  because  the  duty  is  to  be  assessed  as  if  no 
sale  had  taken  place. 

The  most  conclusive  argument  against  the  decision 
appears  to  na  to  be  raised  by  the  words  at  the  end  of  the 
15th  section,  which,  by  the  way,  were  referred  to  on  behalf 
of  the  Crown,  and  which  are  as  follows  :  "And  where  the 
title  to  any  succession  shall  be  accelerated  by  the  surrender 
or  extinction  of  any  prior  interests,  then  the  duty  thereon 
shall  be  payable  at  the  same  time  and  in  the  same  manner 
as  such  duty  would  have  been  payable  if  no  such  accelera- 
tion bad  taken  place."  If  a  tenant  for  life  conveyed  his 
estate  to  the  remainderman,  the  latter  would  undoubtedly, 
under  the  last  section,  be  liable  to  pay  the  duty  upon  his 
remainder  at  the  same  rate  and  time,  and  in  the  same 
manner — viz,  upon  the  death  of  the  tenant  for  life,  and 
upon  the  whole  of  the  property,  as  if  the  conveyance  had 
never  taken  place ;  and  it  seems  absurd  to  hold  that 
although  the  duty  payable  by  the  remainderman  will  not  be 
affected  if  he  obtain  the  whole  of  the  tenant  for  life's  estate, 
yet  if  he  only  obtain  a  portion  of  it  he  will  be  able  to  obtain 
a  reduction  in  the  amount  of  doty ;  in  other  words,  the 
man  who  actually  gains  less  psys  most  The  result  of  the 
decision  is  this,  if  a  reversion  expectant  on  the  death  of  A. 
is  given,  say  by  will,  to  B.,  who  already  has  obtained  from 
an  entirely  difterent  source  an  annuity  payable  during  A.'s 
life,  B.  would  not  have  to  pay  so  much  duty  as  if  he  had 
not  had  the  annuity.  The  annuity  and  reversion  are  in  no 
way  connected,  and  if  the  reversion  hail  been  given  to  C, 
D.,  or  £.,  he  must  have  paid  duty  npon  the  whole  rental, 
and  B.  must  have  equally  lost  bis  annuity.  The  property 
is  entirely  drfierent,  liable  to  duty,  and  upon  which  duty 
should  be  paid,  unless,  as  a  condition  for  accepting  the 
gift,  the  person  to  whom  it  was  given  has  to  give  up  or  is 
deprived  of  some  other  property  which  he  would  have  re* 
tainedhadhe  (Bsclainaed  the  gift.  The  reason  is  obvious 
the  property  given  np  will  pass  to  some  one  else  by  reason  of 
death,  and  that  person  wilt  have  to  pay  duty  in  respect  of  it 

The  best  test  of  the  correctness  of  the  decision  is  to  take 
a  suppositious  case.  In  1860  a  man  died,  having  by  will 
given  his  real  estate  to  the  use  that  A.  should  during  the 
joint  lives  of  himself  and  B.  take  an  annuity  of  £4U0,  nnd 
subject  thereto  to  the  use  of  B,  for  life  with  remainder  to 
the  use  of  A  for  life.  Here  A.  would  have  to  pay  duty 
upon  the  annuity  calculated  upon  the  value  of  the  joint 
lives,  and  B.  wonld  pay  duty  upon  the  estate  (less  £400) 
upon  the  value  of  his  life,  but  in  no  case  would  the  two 
duties  exceed  the  duty  whneh  B.  would  have  paid  had  the 
whole  property  been  given  to  him  for  life,  so  that  really 
duty  has  only  been  pud  for  the  duration  of  the  joint  lives, 
and  undoubtedly  upon  the  death  of  A.,  B.  would  have  to 
pay  duty  upon  the  increase,  viz.,  £400  a  year  only,  becanse 
the  fnlf  extent  of  his  life  had  previouhly  been  taken  M 
r^aids  the  residue  of  the  estate ;  but,  upon  the  death  of 
B.,  A.  should  pay  upon  the  whole  estate,  as  the  period  for 
which  he  had  paid  duty  upon  the  £400  had  elapsed,  the 
latter  having  b&n  calculated  upon  a  portion  only  of  bis  life 
which  had  passed  away.  Here  A.  having  paid  duty  npon 
his  annuity  cannot  deduct  it  when  paying  the  duty  upon  his 
life  estate,  but  the  result  of  the  decision  is  that  he  could 
claim  a  deduction  for  any  further  anntiity  given  to  him  by 
B.  upon  which  of  course  be  would  never  have  paid  any 
duty  at  all. 

Perhaps,  as  the  decision  appealed  against  was  in  favour 
of  the  subject,  and  was  supported  by  a  previous  decision  of 
their  lordships,  they  were  right  in  giving  the  subject  the 
benefit  of  the  former  decision  ;  but  we  cannot  refrain  from 
saying  that  the  Act  should  at  once  be  amended  and 
explained  to  mean  that  a  reversioner  who  was,  previounly 
to  the  commencement  of  the  Act,  entitled  to  an  annuity 
which  ceased  when  his  estate  fell  into  poeiieesion,  should  in 
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his  assessment  be  entitled  to  deduct  the  amonnt  of  the 
annuity  from  the  annual  value  of  the  property,  but  that 
such  should  not  be  the  case  where  the  annuity  was  granted 
since  the  commencement  of  the  Act,  unless  the  annuity 
and  reversion  were  created  at  the  same  time,  and  by  the 
same  document  or  set  of  documents. 

The  present  Government  seem  desirous  of  amending 
laws  ;  we  commend  those  relating  to  probate,  legacy,  and 
saccession  duties  tu  their  notice,  and  we  should  be  glad  to 
hear  that  a  oonaulidating  Act  was  being  prepared,  as  such 
an  Act  would  be  most  beneficia). — The  Law  Timet. 


RIGHTS  OF  LANDLORDS  TO  DISTRAIN. 

A  point  of  some  importance  relating  to  the  construction 
of  a  statute  passed  more  than  a  centuiy  and  a  half  ago  was 
first  definitely  settled  in  the  case  of  Cox  v.  Lfigh,  reported 
in  last  week's  issue  of  the  Weekly  Reporter  (p.  730).  A 
well-known  Act  of  Anne  (8  Anne  c.  14)  renders  illegal  the 
removal  of  goods  taken  in  execution  without  paying  to  the 
landlord  the  sum  due  for  rent,  not  exceeding  one  year's 
arrears.  In  the  recent  case  a  tenant  had  held  over  after  the 
determination  of  a  tenancy  by  notice  to  quit,  and  within  six 
months  from  such  determination  the  sheriff  seized  his  goods 
under  an  execution.  The  landlord  jpive  notice  that  rent 
was  in  arrear,  and  the  question  was  whether,  under  these 
circumstances,  the  sheriff -could  remove  the  goods  without 
paying  the  rent. 

The  contention  that  he  conld  not  do  so  appears  to  have 
been  founded  opi'n  two  steps,  first,  a  principle  attempted 
to  be  derived  from  Hodgtan  v.  Oaacoigne  (6  B.  &  Aid.  88). 
next,  a  deduction  attempted  to  be  made  from  that  principle, 
The  principle  supposed  to  be  establiiihed  by  Hodgson  v. 
Gatcoigne  was  that  the  statute  «ould  not  apply  where  the 
landlord  had  no  right  to  distrain.  Now  in  that  case  the 
execution  was  levied  more  than  -six  months  after  the  deter- 
mination of  a  tenancy,  the  tenant  having  since  remained  in 
possession,  but  not  having  paid  rent.  The  counsel  for  the 
execution  creditors  broaciied  the  theory  tliat  the  object  of 
the  Act  being  to  make  the  landlord  smends  for  taking 
away  his  power  of  distress,  the  ramedy  given  by  it  applied 
only  where  the  landlord  bad  this  {)ower.  As  the  clwm  for 
the  year's  rent  was,  however,  abandoned,  the  point  was  not 
ftilly  discussed,  and  the  court  gave  no  reasons  for  their 
decision  agninst  the  landlord's  claim.  It  is  not  necessary 
to  suppose  that  they  acceded  to  the  argument  of  counsel, 
or  held  that  the  obligation  to  ))ay  over  the  rent  was  in  any 
way  connected  with  or  dependent  upon  the  right  to  distrain. 
It  was  sufficient  that  there  was  no  tenancy  at  a  rent  certain 
subsisting  at  the  time  of  the  execution. 

But  evep  supposing  that  Hodgmn,  v.  Gatcoigne  was  de- 
(aded  on  the  ground  that  where  there  was  no  right  to 
distrain  the  statute  did  not  apply,  it  is  difficult  to  see  how 
this  could  support  the  inferenx»  that  in  every  case  where 
there  is  a  right'  to  distrain  the  statute  is  applicable.  There 
is  nothing  whatever  said  in  section  1  about  the  right  to 
distrain.  "  Neither  by  that  statute,"  said  Blackburn,  J., 
in  the  recent  oase^  "nor  by  any  subsequent  one  has  it  been 
enacted  that  in  all  caxes  where  there  is  a  power  of  distress, 
concurrently  with  it  there  shall  be  the  obligation  on  the 
sheriff  to  pay  a  year's  rent,  if  due,  before  removing  goods 
in  execution."  That  might  have  been  a  very  reasonable 
provision  to  make,  but  there  is  nothing  to  show  that  it  was 
in  fact  intended  to  be  mada 

The  general  understanding  has  been  that  in  all  cases 
there  must  be  a  subxisiting  tenancy  at  a  rent  certain  in 
order  to  render  section  1  applicable.  This  is  the  reason 
given  in  RUeUy  v.  Rylt  (11  M.  &  W.  16)  for  holding  that 
in  the  case  of  entry  under  an  agreement  for  a  lease  under 
which  no  rent  was  proved  to  have  been  paid,  the  statute 
did  not  apply,  and  this  is  the  test  established  by  the  de- 
cision of  the  Queen's  Bench  in  the  recent  case.  Of  coume 
where  there  is  no  tenancy  at  a  rent  certain  there  can  be 
no  distress,  but  this  is  a  very  different  thing  from  saying 
that  the  application  of  section  1  of  the  statute  depends  on 
the  existence  of  a  right  to  distrain.  Mr.  Justice  Patteson 
remarked,  in  Ritdey  v.  Ryle  (11  M.  &  W.  at  p.  22),  that  he 
was  not  aware  that  it  had  ever  been  decided  that  section  1 
of  the  statute  is  confined  to  goods  which  are  distrainable  in 
point  of  law.  —SolicUon'  Journal. 


GENERAL  WORDS  IN  A  CONVEYANCE. 

The  decision  of  the  Lords  Justices  in  the  case  of  Bulky  v. 
BuUey,  on  the  26th  of  last  May,  which  confirmed  tlie  pre- 
vious judgment   of   Bacon,   V.C,    is  one  which  involves 
singular  hardship,  and  is  in  our  opinion  scarcely  consonant 
with  moral  principle  or  the  current  of  judicial  deciEionit  on 
the  same  subject.     The  case,  as  reported  in  the  W.  N.  of 
14th  March,  was  shortly  as  follows:  Richard  BuUey,  by  a 
disentailing  deed  dated  22nd  Oct.  1841,  conveyed  the  free- 
hold part  of  an  estate  in  Essex  for  the  purpose  of  barring 
the  estate  tail ;  but  the  deed  was  not  enrolled  in  dne  time. 
He  died  in  1852,  after  making  a  will  by  which  he  devised 
the  property  to  his   four  children   and  a  granddaughter, 
Emily  Elizabeth  BuUey,  his  heir-at-htw  and  a  minor,  who 
was  the  plaintiff  in  the  case.     In  Aug.  1867,  when  Miss 
Bulley  was  only  just  of  age,  she  conveyed,  without  taking 
independent  professional  advice,  her  fifth  "and  all  other  the 
estates,  parts,  shares,  and  interests  of  her  the  said  E,  E. 
Bulley  "  in  the  freehold  to  her  uncln,  John  Bulley,  for  £250. 
Ipimediately  afterwards  John  Bulley  mortgaged  "the  one- 
fifth  part  or  share  and  premises"  for  £260.     In  Feb.  1869 
he  mortgaged  the  same  property  to  the  South  Essex  Invest- 
ment Company  for  £150.     Two  further  charge  were  made 
to  the  company  in  Dec.  1869  and  May  1871,  and  in  Jane 
1871  tbey  got  in  the  first  mortgage.     In  the  coarse  of  the 
year  it  was  discovered  that  the  disentailing  assurance  of  ISll 
had  not  been  enrolled.     John  Bulley  then  proposed  to  the 
niece  to  execute  a  disentailing  deed,  which  she  declined  to 
do.     And  onmakinginquiry,  she  was  tnld  that  all  her  esUtes 
and  interest  had  passed  under  the  eeneral  words  of  the  coa- 
veyanoe  of  Aug.  1867.     Slie  then  filed  her  bill  to  set  aside 
that  conveyance,  so  far  as  it  might  affect  her  title  as  tenant 
in  tail  to  the  freeholds.    The  Vice- Chancellor  dismissed  tlie 
bill,  on  the  gronnd  that  that  deed  passed  all  such  estate  as 
the  plaintiff  could  grant,  and  that  its  operation  was  to  pass 
a  legal  estate  in  the  freeholds  to  John  Bulley,  which  legal 
estate  was  afterwards  conveyed  to  the  company,  who  became 
purchasers  for  valuable  consideration  without  notice  of  the 
legal  estate.     Upon  the  appeal  the  Lords  Juxtices  dismissed 
the  bill  with  costs,  observing  that  they  did  not  think  it 
right  to  leave  the  plaintiff  to  proceed  at  law  as  to  the  other 
four-fifths. 

It  is  exceedingly  difficolt  to  di8<;over  the  justice  of  this 
decision.  The  plaintiff,  a  young  and  inexperienced  girl, 
acting  without  advice,  and  doubtless  reposing  full  confi- 
dence  in  her  uncle,  sells  her  supposed  share  in  certaia 
property  at  what,  to  judge  from  the  mortgages  effected  upon 
it,  seems  to  have  been  a  very  inadequate  price.  That  uncle, 
becoming  apparently  more  anJ  more  involved,  raises  far 
more  upon  the  property  than  be  originally  gave  for  it  His 
largest  creditors,  getting  in  the  legal  estate,  find  they  have, 
according  to  the  technicalities  of  law,  a  considerable  laiger 
security  than  they  imagined,  or  hail  any  reason  to  expect, 
and  that,  too,  at  the  cost  of  a  person  with  whom  they  had 
bitd  no  transaction.  It  is  true  that  they  were  purchasers 
for  valuable  con.^deration,  and  without  notice;  but  they  can 
scarcely  be  said  to  be  purchasers  of  what  is  not  explicitly 
conveyed  to  them  by  the  purchase  deed.  They  needed  no 
protection;  they  received  what  they  bargained  for;  and  it 
seems  scarcely  reasonable  that  mere  general  words,  put  in, 
as  of  course,  by  the  conveyancer,  should  benefit  a  purchaser 
so  as  practically  to  overturn  the  old  maxim,  "  Caveat  emptor," 
to  the  detriment  of  the  vendor  whose  youth  and  inexperience 
ought,  as  generally  would  be  the  case,  to  have  entitled  her 
to  the  special  protection  of  a  court  of  equity.  And  the 
general  rule  certainly  is,  as  was  admitted  by  the  Vice- 
Chancellor  in  the  present  case,  that  .iccording  to  the  cases  of 
Douogtworth  v.  Bleiir  (1  Keen,  795)  and  Fnuteit  v.  Mi»to» 
(16  L.  T.  Rep.  N.  S.  852),  "general  words  in  a  deed,  how- 
ever comprehensive  in  terms,  ore  not  to  be  read  in  a  sense 
contrary  to  the  intention  of  the  parties."  The  law  is 
expressed  in  similar  terms  in  Sugden's  Vendors  and 
Purchasers,  14th  Edit.  p.  172.  And  we  are  so  far  from 
agreeing  with  the  Vice-Cbnnoellor  and  the  Lords  Justices 
that  other  circumstances  neutralised  in  the  present  case  the 
applicability  of  that  rule,  that  we  incline  to  think  there  was 
more  than  usually  cogent  reasons  for  following  the  general 
principle  of  law. — The  Lau  Timet, 
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THE   IRISH   JURY   STSTBM. 

The  Teport  of  the  Select  Committee  of  the  Honae  of 
Commoiu  on  the  jury  Ryntem  in  Ireland  is  as  follows  : — 

That  the  Jariesi  (Ireland)  Act,  1S71,  should  be  amended, 
bot  that  it  ia  indispensable  to  the  proper  administration  of 
jnatice  in  Ireland  that  the  system  of  providing  juries  should 
be  such  as  to  ensure  abeiilate  impartiality  in  the  formntion 
of  the  panels  of  jurors.     That  in  some  instances  the  ratin^f 
qualification  of  jurors  fixed  by  the  Jurors  Act  (Ireland) 
1871,  is  too  low ;  and  that  it  should  be  raised,  and  should  in 
some  instances  be  higher  than  the  qualification  fixed  in  the 
temporary  Act  amending  the  said  Act.     Thnt  it  is  desirable 
to  add  to  the  number  of  persons  qualified  to  xerre  on  juries 
by  qualifying  some  persons  who  may  not  have  a  rating 
qualification,  such  as  the  sons  of  peers,  of  baronets,  of  grand 
jnTora,  and  of  magistrates,  ofiicers  of  either  the   army  or 
navy  while  not  on  actual  service,  freeholders  and  lease- 
holders.    The  eoUectoni  of  rates  and  stamp   distributors 
should  cease  to  be  exempt.    The  publicans  should  be  exempt 
from  service  on  juries.     That  all  persons  who  have   been 
convicted  of  perjury  should  be  disquslified.     That  the  lists 
of  jurors  should  be  made  out  according  to  petty  sessions 
districts,  and  that  they  should  be  revised  nt  special  petty 
sessions   in   each   district,    subject   to    appeal    to    quarter 
aea«iona.     That  the  system,  in  summoning  jurors,  of  invari- 
able adherence  to  the  dictionary  order  of  the  names  in  the 
jniors'  book  has  not  worked  well,  and  requires  alteration. 
That  the  sheriif  should  be  required  to  distribute  the  burden 
of  service  fairly  and  impartially  amongst  all  persons  whose 
names  are  opnn  the  jurors'  books — having  regard  (a)  To  the 
convenience  of  jurors  as  to  the  locality  to  wbioh  they  shall 
be  munmnned,  so  that  a«  far  as  may  be  the  jurors  shall  be 
summoned  from  within  the  jurisdiction  of  the  court  in  which 
they,  shall  be  required  to  serve:  (h)  Thennmber  of  names  in 
the  jurors'  books ;  and  (c)  The  number  of  previous  attendances 
of  the  jurors;  and  that  the  sheriff  should  enter  against  the 
name  of  each  juror  summoned  the  dnte  of  each  summons, 
and  the  jurors'  attendance,  and  should,  as  far  as  possible, 
not  summon  any  juror  a  second  time  who  had  served  on  a 
jury  until  he  bad  first  summoned  all  those  whose  names 
were  on  the  jurors'  book.    That  summon'es  for  the  attend- 
anoes  of  jurors  should  be  served  by  the  constabulary,  but 
frith  power  to  the  judge  of  assize,  by  order,  to  substitute 
service  by  post  in  any  particular  venue.     That  a  right  of 
peremptory  challenges  in  civil  cases  in  the  superior  courts, 
and  in  all  trials  of  indictments  for  misdemeanours  and  ex 
tfieio  informations  be  allowed  to  each  party  to  the  extent  of 
six  challenges.    That  the  judge  should   have  power,   in 
criminal  as  well  as  civil  cases,  to  order  a  view.     That  all 
paid  officials  should  be  remunerated  for  the  duties  performed 
by  them  in  relation  to  the  jury  lists  according  to  a  fixed 
rate.    That  it  is  desirable  to  amalgamate  the  jury  lists  of 
oonnties  of  cities  with  those  of  the  counties.     That  the 
occupation  of  a  house,  or  house  and  buildings  without  land, 
when  rated  to  a  certain  value,  should  be  a  qualification  of  a 
juror  in  eoonties ;  sncb  value  to  be  defined  for  each  locality, 
according  to  the  circumstances  of  the   same.     That   it   is 
deairsble  to  abolish  the  market  juries.     That  it  is  desirable 
that  juries  should  be  selected  by  ballot  from  the  panel  in 
erinunal  as  in  civil  trials. 


BASEMENTS;   AND  COVENANIS  FOR  QUIET 

ENJOYMENT. 
An  important  point  has  been  recently  decided  by  the 
Lords  Justices  on  appeal  from  the  Master  of  the  BoUs. 
1'he  question  at  issue  was  one  that  involved  a  discussion  of 
the  value  of  the  covenant  for  quiet  enjoyment  on  a  demise 
of  premises  "with  all  lights,  easements,  advantages,  and 
appurtenances  whatsoever  thereto  belonging  or  in  anywise 
appertaining."  The  Master  of  the  Rolls  »s»uming  that  such 
covenant  gave  to  the  grantee  of  the  easement  a  different 
right  from  that  which  may  be  acquired  by  twenty  years' 
oser,  granted  a  decree  without  investigating  the  extent  of 
damage,  on  tnit  being  brought  by  the  grantee  of  the  term 
to  restnun  any  interference  with  his  lights.  "The 
moment,"  says  Sir  G.  Jessel,  "the  court  finds  that  there 
has  been  a  breacb  of  the  covenant,  that  is  an  injury,  and 


the  court  has  no  right  to  measure  it,  and  no  right  to  refuse 
the  plaintiff  the  specific  performance  of  his  contract." 
Lord  Justice  Mellisb,  in  reviewing  this  decision,  classes 
easements  in  three  divisions  : 

(1.)  Easements  granted  by  covenants  where  there  is  a 

grant  at  law. 
(2.)  Easements  acquired  by  prescription. 
If  in  1  and  2  the  legal  right  is  not  interfered  with,  or  if 
snob  damage  has  not  been  occasioned  as  would  sustain  an 
action  at  law,  then  there  is  no  right  in  a  court  of  equity. 
(3.)  Easements  which  come  into  existence  by  covenant, 
the  burthen  not  running  at  law  with  the  servient 
tenement  at  all.     Here  a  court  of  equity  says 
that   a  person   who  takes  the  tenement,  with 
notice   that  such  a  covenant   has  been  made, 
shill  be  compelled  to  observe  it. 
Such  a  division  makes  clear  at  once  the  result  of  the 
appeal.     The  easement  interfered  with  was  one  of  first  class 
above-named ;  hence  both  the  Lords  Justices  decided  con- 
trary to  the  Master  of  the  Rolls.     Lord  Justice  James 
makes  a  pertinent  remark  respecting  the  efficacy  of  the 
covenant  for  quiet  enjoyment,    **  I  never,"  he  says,  "under- 
stood that  it  was  the  object  or  effect  of  a  covenant  for 
quiet  enjoyment  to  enlarge  the  rights  of  the  grantee,  or  to 
increase  the  liabilities  of  the  grantor."     With  such  a  result 
of  the  appeal,  the  above  classification  of  easements,  and  of 
the  corresponding  rights,  must  be  accepted   as  the   true 
division,   and    it  certainly   seems  only  reasonable    that   a 
merely  protective    covenant  should  not   have   the    double 
effect  of  both  increasing  and  protecting  the  rights. 


NONASSIGNABILITY  OF  STIPULATIONS 
ANNEXED  TO  A  PAROL  DEMISE. 

A  case  of  Smith  v.  EggingUm,  in  the  Common  Pleas, 
reported  80  L.  T.  Rep.  N.  S.  521,  shows  two  things  very 
distinctly.  First,  that  common  law  is  not  always  a 
synonyms  for  common  sense ;  and  secondly,  that  our 
ancestors  of  the  era  of  the  eighth  Henry,  when  they  under- 
took by  statutory  doctoring  to  import  common  sense  into 
common  law,  did  so,  in  one  instance  at  least,  after  a 
singularly  halting  and  incomplete  manner. 

'The  particular  absurdity  thrown  into  strong  relief  by  the 
case  of  Smith  v.  EggingUm  is  the  rule  of  the  common  law  ibat 
stimulations  in  a  lease  not  under  seal  do  not  run  with  the 
reversion,  although  they  may  be  such  as  touch  and  concern 
the  land  demised.  The  particular  statutory  defect  is  the 
partial  character  of  the  remedy  applied  by  the  S2  Hen.  8, 
c.  34,  which,  as  between  landlord  and  tenant,  rendered 
covenants,  properly  so  called,  assignable  both  as  to  the 
burden  and  the  benefit,  but,  as  appears  firom  Brydget  v.  Lewi$ 
(3  Q.  B.  603),  and  Standen  v.  ChrUtma*  (10  Q.  B.  135),  left 
stipulations  not  under  seal,  though  precisely  to  the  same 
purport  as  covenants,  in  the  same  unassignable  and  unhappy 
position  as  before. 

AnuthiT  absurdity  of  the  common  law  which  we  may  here 
incidentally  allude  to  in  connexion  with  this  subject,  was, 
that  in  regard  to  covenants  they  ran,  as  it  was  said,  with 
the  land,  but  not  with  the  revenion,  the  effect  being  that 
the  assignee  of  a  lessee  might  bring  or  be  liable  to  an  action 
of  covenant  where  the  assignee  of  the  reversiun  could  not : 
(See  the  judgment  of  Lefroy,  C.J.,  in  Butier  v.  Archer,  12 
Ir.  Com.  L.  Rep.  104.)  This,  however,  is  now  matter 
merely  of  antiquarian  curiosity,  as  the  statute  of  Henry 
rendered  the  incidence  of  the  burden  and  benefit  of 
covenants  mutual  as  between  the  tenant  and  the  reversioner. 
The  questions  raised  and  decided  in  Smith  v.  EggingUm  are 
very  succinctly  and,  with  an  exception  hereafter  referred  to, 
accurately  stated  in  the* head  note,  from  which  we  cite: 
"  A.  became  tenant  to  B.  under  a  demise  not  under  seal  of 
a  part  of  a  factory,  one  of  the  terms  being  that  B.  was  to 
supply  steam  power  to  work  certain  machines.  At  the  time 
of  the  demise  B.  bad  really  mortgaged  his  interest  in  the 
factory  to  a  building  society,  who  soon  after  intervened,  and 
gave  notice  to  A.  to  pay  rent  to  them.  They  also  though 
disclaiming  his  right  to  notice,  gave  him  notice  to  quit  at 
the  expiration  of  three  months.  They  then  sold  to  C,  who 
opened  negociations  with  A.,  for  granting  him  a  tenancy  on 
new  tew  terms,  but  while  those  were  pending,  permitte<l  him 
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to  continue  poBSPsaion  and  supplied  him  with  Btenm  power 
{or  five  months  after  the  term  mentioned  in  the  notice  to 
quit.  He  then  suddenly  cut  off  the  steam  power.  C.  had 
received  no  rent  from  A.,  bat  the  latter  had  paid  two 
quarters  as  they  became  due  to  the  building  society,  which 
were  in  respect  o{  the  time  previous  to  the  conveyance  of 
the  factory  to  0.  Held,  that  neither  the  mortgagees  nor  C. 
were  liable  to  perform  the  conditions  in  the  demise  from  B. 
to  A.,  because  it  was  not  under  seal,  and  therefore  not 
within  82  Hen.  8,  c.  34.  Held,  also,  that  it  was  a  question 
for  the  jury  if  C.  had  adopted  the  terms  of  the  old  tenancy 
or  made  a  new  contract  with  A. ;  and  that  if  he  bad  done 
neither,  0.  was  not  bound  by  the  acts  of  either  the  mort- 
gagor or  morts;agees.  Semite,  that  the  mortgagees  by 
receipt  and  waiver  of  rent  in  accordance  with  the  terms  of 
the  demise  granted  by  B.  had  recognised  the  contract  and 
might  have  been  liable  in  a  similar  action,  had  they  con- 
tinued in  poBseKsion  of.the  factory." 

The  exception  to  which  we  refer  relates  to  tliat  part  of 
the  headnote  which  states  the  court  to  have  held  that 
"  neither  the  mortgagees  nor  C.  were  liable."  We  do  not 
find  anything  in  the  judgment  in  aetenio  to  warrant  the 
statement  that  the  mortgagees  were  not  liable  after  the 
aasignment.  Such  an  opinion,  if  given,  would  be  merely 
obiter,  as  the  mortgagees  were  not  defendants.  Moreover, 
it  is  perfectly  clear  that  the  privity  of  contract,  not  being 
affected  by  the  assignment,  was  still  operative  between  the 
original  parties,  as  was  decided  in  Biclford  v.  Partont, 
hereafter  cited. 

What  then  is  the  net  result  of  this  exclusion  of  stipvda- 
tions  in  contracts  not  under  seal  from  the  quality  of  assign- 
ability which  the  statute  of  Henry  conferred  on  covenants  t 
In  the  particular  case  we  have  been  considering,  it  is 
manifest  that  if  the  jury  had  entertained  the  view  ex- 
pressed by  Mr.  Justice  Keating— viz.,  that  there  was 
strong  evidence  that  the  mortgagee,  though  not  originally 
bound  by  the  mortgagor's  demise,  had  adopted  the  plaintiffs 
as  their  tenants  on  the  terms,  and  subject  to  the  stipulations 
In  the  original  demise,  then  the  stipulation  as  to  the  supply 
of  steam  power  was  one  which  the  justice  of  the  case  re- 
quired that  the  plaintiff  should  be  enabled  by  lOTne  mode  of 
procedure  to  enforce,  as  against  the  defendant,  the  assignee 
of  the  reversion  ;  unless,  indeed,  such  a  stipulation  could  be 
considered  one  which,  from  its  nature  and  purport,  was  so 
entirely  collateral  to  the  demise  that  it  would  not,  even  if 
the  demise  had  been  under  seal,  have  ran  with  the  land  at 
law,  so  as  to  bind  the  assignee  of  the  reversion  in  favour  of 
•  tenant. 

There  was  some  suggestion  that  if  the  contract  had  been 
nnder  seal,  the  stipulation,  promoted  to  the  rank  of  a  cove- 
nant, it  would  not  have  been  binding  on  the  assignee  of  the 
reversion.  We  assume,  for  the  purpose  of  this  discussion, 
that  the  burden  of  the  stipulation  did  not  pass  to  the  plain- 
tiff for  the  reason  pure  and  simple  that  the  stipulation  was 
Dot  contained  in  a  contract  under  seal.  In  this  view  of  the 
case  the  decision  is  doubtless  correct.  Yet,  though  it  may 
be,  and  is,  good  law,  it  is  at  the  same  time  great  nonsense, 
to  say,  that  the  presence  or  the  absence  of  a  bit  of  wax 
should  make  all  the  difference  whether  a  plaintiff  is  to  be 
left  with  or  without  remedy.  Our  forefathers  i^pear  to 
have  considered  that  nothing  important  could  be  transacted 
without  great  expenditure  of  parchment  and  sealing  wax  ; 
bat  as  we  have  changed  all  that,  and  plain  paper  and  ordi- 
nary signatures  are  now  recognised  as  adequate  to  govern 
transactions  of  the  greatest  moment,  it  is  time  that  the 
technical  distinction  between  covenant  and  simple  contract 
should  not  be  allowed  to  obstruct  any  longer  the  course  of 
justice.  In  the  administration  of  assets  the  priority  of 
covenants  over  simple  contracts  hfa  already  been  removed. 
We  hope  to  see  the  preference  given  to  a  covenantee  in 
m  airing  twenty  years  the  period  necessary  to  bar  his  action 
instead  of  six  years  allowed  to  a  contractee  on  simple  con- 
tract, also  removed.  It  will  be  quite  sufficient  that  the 
distinction  shotdd  be  maintained  only  for  the  purpose  of 
excluding  a  covenantor  from  setting  up  nudum  pactum  as  a 
plea.  It  would  be  inconvenient  if  voluntaiy  covenants 
could  not  be  sued  on,  and  it  would  never  do  to  uphold  the 
doctrine  that  every  voluntary  promise,  whether  written  or 
oral,  would  support  an  action. 

In  the  o«M  of  Smith  v.  Egginton  we  cannot  think  that 


the  plaintiffs  are  left  wholly  without  remedy,  for  there  can 
be  no  reasonable  doubt  that  the  liability  and  burden  of  the 
stipulation  would  in  equity  be  treated  as  attached  to  tbe 
demise  so  as  to  pass  to  the  plaintiff  by  the  assignment 
The  Conrt  of  Common  Pleas  miglit  have  repented  the  ad- 
vice once  before  given  to  an  uusuecessf  ol  plaintiff  in  a  coort 
of  law,  "  abi  in  malam  rem." 

The  tenants  nnder  the  parol  demise  could  clearly  have 
maintained  an  action  on  the  stipulation  against  the  persona 
immediately  contracting  with  them,  notwithstandmg  the 
assignment  of  the  reversion  (see  Bickford  v.  Par$ont,  S 
C.  B.  921)  ;  and  it  seems  equally  clear  that  the  assignon  of 
the  reversion  would  be  entitled  in  equity,  if  not  at  law,  to 
indemnity  from  the  assignee.  A  landlord  in  selling  and 
conveying  his  reversion  expectant  on,  or  subject  to,  a  parol 
demise  to  which  benefits  or  liabilities  of  the  nature  we  are 
considering  are  attached,  invariably  expects  and  intends 
that  these  benefits  and  liabilities  shsJl  pass  to  bis  assignee. 
The  question  is  not  by  any  means  one  merely  of  theoretical 
or  abstract  interest ;  it  is  one  of  constant  occurrence.  In 
these  days  of  locomotion,  vast  numbers  of  persons  refuse  to 
be  bound  by  a  formal  lease  in  accepting  a  tenancy,  and  is 
the  letting  of  hoaxes  of  tbe  smaller  class,  agreements  for 
tenancies  not  exceeding  three  years  appear  to  be  the  rnle, 
not  the  exception. 

These  agreements  generally  contain  a  variety  of  stipnls- 
tions,  almost  universally  a  stipulation  as  to  keeping  tbe 
property  in  repair.  It  cannot  for  a  moment  be  suppoied 
that  on  an  assignment  of  these  t-niincies,  or  of  the  revi  nion 
expectant  on  tbem,  the  respective  assignees  do  not  take  the 
benefit  or  are  freed  from  the  liabilities  which  these  stipnls- 
tions  were  intended  to  confer  or  impose,  and  which  ii 
reality  form  part  of  the  conditions  of  the  holding.  Bickford 
V.  Panoni,  as  we  have  seen,  decides  that  in  such  ciiwi 
actions  cannot  be  brought  by  an  assignee,  but  most  be 
brought  in  the  name  of  Uie  original  stipulator,  who  would 
no  doubt  be  bound  in  equity  on  a  proper  indemnity  being 
offered  to  allow  his  name  to  be  used.  Smith  v.  Egyinton  it 
the  converse  case,  showing  that  an  action  cannot  be  brought 
agaimt  the  assignee  of  the  reversion.  The  action  must  be 
brought  againiit  the  original  stipulator  who,  in  general, 
would  in  equity,  if  not  also  at  law,  have  a  remedy  over 
against  the  aisignee  on  principles  of  natural  justice,  ur  on 
an  implied  contract  for  indemnity.  Whether  it  be  deemed 
advisable  or  not  to  alter  tiie  general  rnle  that  a  ckote  m 
action  is  not  assignable  at  law,  it  seems  clear  that  wherever 
a  stipulation  both  in  burden  and  benefit  would,  if  it  connti- 
tnted  a  covenant,  run  with  the  land  and  with  the  reversion 
at  law,  then  also  a  similar  assignability  should  be  conceded 
to  a  stipulation. 

The  resort  to  equity  which  appears  at  present  to  be  the 
only  remedy  in  these  cases  is  cumbt-isome  and  circnitons, 
and  the  sooner  the  necessity  for  it  is  removed  the  better. 
On  this  point  there  can  hardly  be  two  opinions.  The  pro- 
visions of  the  Judicature  Act,  1873,  ss.  24,  26,  for  the  con- 
current administration  of  law  and  equity,  and  for  making 
choMt  in  action  assignable  at  law  by  mere  writing  under 
the  hand  of  the  assignor,  may  probably  be  suCBdent  to 
remove  the  difficulties  we  have  pointed  oat,  without  the 
neoeesify  of  further  special  legislation. — Tkt  Law  TiiMt. 


RECENT    DECISIONS. 


COURT  OF  CHANCERY,  July  10. 
(Before  the  LoBoa  JosTioxa  of  Afpiau) 

Ex   PABTI   JaJ(K8,    in   BB   COITDOV. 

(From  the  Timtt.) 
This  was  an  appeal  from  a  decision  of  Mr.  R^istrar 
Roche,  acting  as  Chief  Judge  in  Bankruptcy,  and  it  laised 
a  question  of  considerable  importance  as  to  the  right  of  an 
execution  creditor  of  a  trader,  under  section  87  of  the 
Bankruptcy  Act,  186S,  and  the  application  of  tbe  recent 
decision  of  the  full  Court  of  Appeal  in  "  Ex  parte  Fillan,' 
a  case  in  which  the  original  decision  of  Lord  Justice  Mellish 
wa8,  as  our  readers  will  remember,  afterwards  reversed  nn  a 
re-hearing  by  the  full  Court.  In  tbe  present  case,  on  the 
14th  of  November,  1873,  judgment  for  £274  was  signed  by 
Heni^  Bradshaw  against  John  Condon,  a  coal  merchant  at 
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Millwall.  Execation  wm  iBguad,  and  on  the  17tb  of 
November  the  aheriff  seized  Condon's  gyods.  On  the  18th 
of  November  Condon  filed  a  liquidation  petition.  Ou  the 
22nd  of  November  the  sheriff  sold  the  goods  realizing  by 
the  eals  £142  15s.  6d.  On  the  8rd  of  Beoember  notice  of 
the  petition  was  served  on  the  sberiffl  On  the  5th  of 
Deoember  the  first  meeting  of  the  creditors  was  held,  and 
was  adjourned  to  the  16th.  On  that  dny  the  debtor  fiuled 
to  attend,  and  the  creditors  separated  withoot  passing  any 
rsBolntiona.  On  the  17th  of  December  the  sheriff  paid  the 
£112  I5s.  6d.  to  Bradshaw.  On  the  19tfa  of  Deoembto:  a 
petition  in  bankruptcy  was  presented  sgainst  Condon, 
foonded  on  the  act  of  bankruptcy  committed  by  tiie  fiiiag 
of  the  liquidation  petition,  and  notice  was  given  to  the 
riieriff  and  to  Bradshaw.  On  the  10th  of  January,  1874,  an 
adjudication  was  made.  Ou  the  23rd  of  February,  three 
days  aiter  the  decision  of  Lord  Justice  MeUish  in  Ex  parte 
yiUaa%  Bradshaw  being  advised  that  it  governed  his  case, 
tepaid  the  £142  16a  6d.  to  the  trustee]  in  the  bankruptcy. 
Upon  the  sobsequent  reversal  of  this  decision  by  the  full 
Coort,  Bradshaw  claimed  to  have  the  money  returned  to 
him.  The  Eegistrar  decided  tlut  he  was  entitled  to  it,  and 
ordared  th«  trustee  to  repay  it.    The  trustee  appealed. 

Mr.  Tkaigtr,  Q.C.,  and  Mr.  B.  C.  WiUi*,  for  the  tnistee, 
argned  that  the  proceedings  and  the  liquidation  petition 
yrtxe  not  finally  at  an  end  when  the  creditors  failed  to  pass 
any  resolution,  especially  having  regard  to  the  pruvisions  of 
the  267th  Rule  of  1870.  A  bankruptcy  might  supervene, 
and  actually  did  supervene  in  this  case,  and  the  adjudica- 
tion must  be  takrn  to  have  been  made  upon  the  liquidation 
petition,  of  which  the  sheriff  bad  nutice  within  the  fourteen 
days  after  the  sale.  At  any  rate,  as  the  money  was  volun- 
tanly  paid  by  the  execution  creditor  to  the  trustee  under  a 
mistake  of  law,  the  trustee  could  not  be  called  on  to  refuud 

h. 

Mr.  Dt  Grc,  Q.C.,  and  Mr.  FitUay  Knight,  for  the  exeoa- 
tion  creditor,  argued  that  the  liquidation  proceedings  were 
at  an  end  when  thti  creditors  failed  to  pass  any  resolutions. 
It  was  impossible  that  a  trustee  cunld  then  be  appointed 
vnder  the  liqaidatioo,  and  the  appointment  of  a  truotee  was 
in  aliquidstion  the  equivalent  to  an  adjudication  in  n  bank- 
inptey.  The  subsequent  bankruptcy  petition  was  a  wholly 
iodep^dent  proceeding,  not  commenced  till  after  the  sheriff 
bad  properly  paid  away  the  money.  Its  only  connexion 
with  the  liquidation  petition  was  that  it  was  founded  un  the 
dsdaratiun  of  insolvency  contained  in  it.  As  to  the  other 
point,  the  trustee  was  an  officer  of  the  Court,  bound  to  pay 
the  money  to  the  person  who  was  properly  entitled  to  it. 

Jfr.  Thaiger,  Q.C.,  was  heard  in  reply. 

Lord  Justice  Jamks  tliougbt  that  the  order  of  the  Regis- 
trar ought  to  be  affirmed.  He  adhered  to  the  opinion  he 
had  expreksed  in  Ex  parte  Villart,  that  the  legal  rights  of 
the  execution  creditor  onght  to  be  respected  except  so  far  as 
they  are  interfered  with  by  the  provisions  of  the  Bank- 
ruptcy Act.  The  onus  was  dearly  on  the  person  who  said 
that  the  creditor  ought  not  to  take  the  fruits  of  his  execu- 
tioo.  In  this  case,  looking  at  section  87  and  the  rules,  he 
tbongfat  it  was  impossible  to  say  that  the  adjudication  of 
bankruptcy  was  made  on  the  petition,  of  whidi  the  sheriff 
had  notice  before  be  paid  away  the  money.  The  result  of 
what  occurred  at  the  meeting  on  the  16th  of  December  was 
tiiat  the  whole  thing  came  to  an  end.  There  was  nothing 
in  the  nature  of  a  reaolntioo,  nothing  which  could  result  in 
Um  anwintment  of  a  trustee.  Any  of  the  creditors  might 
have  presented  a  bankruptcy  petition  within  the  fourteen 
days.  His  laordship,  thereiure,  thought  that  the  execution 
emditor  was  entitled  to  the  proceeds  of  the  sale.  As  to  the 
other  point,  he  thought  that  a  trustee  in  bankruptcy  was  in 
truth  an  officer  of  the  Court,  and  the  Court,  finding  that 
■loney  in  the  tmstee's  bands  really  in  equity  belonged  to 
some  one  else,  ought  to  do  equity  just  as  any  one  else  would 
be  bound  to  do  it,  and  to  dirtot  the  money  to  be  paid  to  the 
person  entitled  to  it.  The  appeal  mnst  be  dismissed,  but 
withoot  costs. 

Lord  Justice  Mm.I.WH  was  of  the  same  opinion.  The 
ease  was  not  to  be  distiDgnished  from  Ex  parte  Villari. 
When  the  stmiff  had  notice  of  the  liquidatiun  petition  no 
doubt  he  was  bound  to  keep  the  proceeds  of  the  cale  in  bis 
hands  ontil  he  knew  whether  the  proceedings  on  the  petition 
had  ooiBe  to  an  end  or  not.    In  a  Hqnidation  petition  the 


appointment  of  the  trustee  corresponded  to  an  adjudioati'  n 
in  bankruptcy,  and  his  Lordship  was  of  opinion  that,  when 
the  creditors  came  to  the  meeting,  and  dispersed  without 
any  resolution  being  put,  all  the  proceedings  under  the 
petition  at  once  came  to  an  end.  It  was  then  impossible 
that  a  trustee  could  ever  be  appointed.  But  it  was  argued 
that  as  the  debtor  could  be,  and  in  substance  was,  in  this 
case,  adjudicated  a  bankrupt  on  the  declaration  of  insol- 
vency ooutaiiied  in  the  petition,  the  sheriff  ought  to  have 
kept  the  proceeds  of  sale  till  he  knew  whether  this  was 
done  or  not.  This  would  be  a  very  inconvenient  construction 
of  section  87,  for  the  consequence  would  be  that  the  sheriff 
might  have  to  keep  the  money  for  six  months.  Moreover, 
as  to  the  argument  founded  on  Rule  267,  his  Lordship  did 
not  think  it  was  competent  to  apply  the  rule  so  as  to  take 
away  from  the  executiim  creditor  any  rights  secured  to  hiia 
on  the  true  construction  of  the  Act.  As  soon  as  it  became 
impossible  that  a  tnistee  could  be-  appointed  under  the 
liquidation  petition,  as  it  did  when  the  creditors  dispersed 
on  the  16th  nf  December,  bis  Lordship  thought  that  tha 
sheriff  was  authorized  in  paying  the  money  to  the  execution 
creditor.  His  Lordship  agreed,  also,  in  what  Lord  Jnstioe 
James  had  said  as  to  the  other  point 

Lord  Justice  Jambs  added  that  it  was  a  very  proper  case 
for  the  trustee  to  have  his  costs  out  of  the  estate,  but  it  waa 
not  the  practice  of  the  Appeal  Court  to  make  an  order  that 
he  should  have  them. 


PROBATR 

Execution  of  Will. 

Tu  TB«  GooDB  OF  K  WoTTOir,  Pr.,  22  W.  R.  852. 

Lord  St.  Leonards'  Act  for  curing  informal  signatures  to 
wills  (IS  &  16  VicL  c.  24,  s.  1)  provided  that  a  will  should 
be  valid  if  the  signature  of  the  testator  were  placed  "  at,  or 
after,  or  following,  or  under,  or  boKide,  or  opposite  to  the 
end  of  the  will,"  that  it  shall  be  sppareut  on  tlie  face  of  the 
will  that  the  testator  intended  to  give  effect  by  his  signa- 
ture to  the  writing  signed  as  his  will,  and  then,  sfter 
enumeratmg  a  number  of  positions  coming  within  this 
description  in  which  the  signature  might  be  placed  so  as  to 
be  vaUd,  added  that  "  the  enumeration  of  the  above  droum- 
stances  shall  not  restrict  the  generality  of  the  above  enact- 
ment, but  no  signature  under  the  said  Act  (1  Vict,  c  26,  s.  2) 
or  tUs  Act  shall  be  operative  to  give  effect  to  any  disposi- 
tion or  direction  which  i*  underneath  or  which  follmm  it,  nor 
shall  it  give  effect  to  any  disposition  or  direction  inserted 
after  the  signature  shall  be  made."  It  appears  from  this 
that  the  signature  must  be  somewhere  at  the  end  of  the 
will,  that  the  learned  author  of  the  Act  by  follow  meant 
follow,  and  that  be  drew  a  distinction  between  a  provision 
following  the  signature  on  the  paper  and  being  inserted 
after  it  in  point  of  time.  In  the  present  case,  however,  the 
statute  seems  to  be  read  otherwise.  The  first  page  of  the 
will  contained  the  appointment  of  executors  and  the  attes- 
tation clause  with  the  signsture  of  the  testatrix,  the  re:>t  uf 
a  printed  form  upon  that  page  being  struck  out.  The  next 
two  pages  contained  the  body  of  the  will,  and  the  fourth 
page  had  only  an  indorsement.  It  was  in  evidence  that 
the  whole  nf  the  will  was  written  before  the  attestation 
clause.  The  learned  judge  held  that  "treating  page  1  aa 
the  last  sheet,  as  he  should  hold  that  the  testatrix  treated 
it,"  the  will  was  properly  exeonted ;  and  the  will  was 
accordingly  admitted  to  probate.  This  seems  a  rather 
strong  decision  in  favour  of  testamentary  disposition,— 
SolieUort'  JowmaL 


MANCHESTER  COUNTY  OODRT. 

From  the  Ltm  Timn. 

(Before  J.  A.  Rdssell,  Q.C,  Judge.) 

IfQCEIH  V.   QUIBK. 

Trade  Uniou— Claim  by  a  member  for  the  pagwteut  </  a  tide 
allowanee. 

M.,  a  member  of  the  National  Auodation  of  Platteren,  lued 
the  tecretary  of  the  Manchetter  dittrict  for  £5,  being  the 
amount  due  to  him  for  ateident  aUovnnce.  The  eate  came 
vithitt  the  prminom  of  the  Trade  Union  Act,  1871,  th* 
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ith  tectum  of  idiieh  ii  ai  foUmn : — "  Nothing  in  thii  Act 
tioU  emMe  any  court  to  entertain  any  legal  proceeding 
imtituted  viUh  tAe  object  of  direeUy  enforcing  or  recovering 
damage*  for  the  breach  of  any  of  the  following  agree- 
mentt — namely  ifird  tub-teetion),  any  agreement  for  the 
application  for  the  fundi  of  a  trade  union;  (a)  to  provide 
bm^ti  to  manbert." 
Held,  that  the  plaintiff  could  not  recover. 
J.  B.  Edge  (barriater),  for  the  pl&iatiff. 

The  defendant  was  represented  by  the  general  secretary 
of  the  society,  Mr.  Williams. 

Edge  said  : — This  is  a  case  which  was  adjourned  by  your 
Honour  to  enable  the  plaintiff  (who  was  unrepresented  at 
the  first  hearing)  to  consider  his  position,  as  your  Honour 
had  expressed  a  doubt  as  to  your  jurisdiction.  I  have  since 
been  instructed  in  the  matter,  but,  after  carefully  consider- 
ing the  various  Acts  of  Parliament  bearing  upon  it,  I  feel 
that  I  ought  at  once  to  say  that  I  do  not  think  I  could 
■uccessfully  aigue  the  case. 

His  HoNOUB,  in  giving  judgment,  said  that,  owing  to 
the  importance  and  novelty  of  the  case,  he  had  looked  into 
the  matter  carefully,  and  the  impression  he  had  formed  at 
the  time  the  case  was  before  him  had  been  strengthened. 
As  it  was  an  important  and  novel  case,  he  had  thought  it 
desirable  to  go  into  it  minutely,  and  to  deliver  a  detailed 
judgment  for  the  purpose  of  showing  that  there  really  was 
reason  in  the  provisions  of  the  statute  which  he  must  con- 
fess surprised  him  at  the  time  they  were  brought  before  him. 
The  case  was  that  of  A  lexander  M'Queen  v.  William  Quirk, 
the  defendant  being  the  secretary  of  the  National  Associa- 
tion of  Flastereis  of  the  Manchester  district,  and  it  was  a 
daim  of  £5  against  the  society  for  accident  allowance. 
The  allowance  was  claimed  under  one  of  the  by-laws 
of  the  society,  which  by-laws  had  been  registered  by 
Mr.  William  Stevenson,  the  registrar  of  trade  unions. 
The  merits  of  the  case  had  not  been  gone  into,  the  objec- 
tion taken  on  behalf  of  the  society  being  that  under  the 
provisions  of  the  Trade  Union  Act  of  1871  neither  that  nor 
any  other  court  bad  power  to  deal  with  the  question.  The 
impression  he  at  first  formed  was  against  the  right  of  the 
plaintiff  to  enforce  his  claim,  but  the  question  being  one 
perfectly  new  to  him,  and  one  which  he  thought  was  of 
some  public  importance,  on  account  of  the  prevalence  of 
trade  union  societies  in  this  district,  he  thought  it  bis  duty 
to  take  some  time  to  examine  the  statute.  The  Trade 
Union  Act  of  1871  was  a  statute  the  effect  of  which  he 
thought  could  hardly  be  nnderntood  without  going  into  the 
history  of  the  legislation  which  culminated  in  that  statute. 
In  the  year  1867  the  case  of  Hornby  v.  Clote,  reported  in 
the  Law  Keports  2n>l  Queen's  Bench,  p.  63,  was  brought 
before  the  Court  of  Queen's  Bench  under  the  ioUowing 
circumstances  : — Close  was  a  member  of  a  society  which 
was  registered  under  the  Friendly  Societies  Act  of  1855, 
and  an  information  under  sect.  24  of  that  Act  was  laid 
against  him,  charging  him  with  wrongfully  withholding  the 
money  of  the  society.  The  society,  however,  though  regis- 
tered under  the  Friendly  Societies  Act,  was  in  fact  a  trade 
nnion,  and  when  the  case  came  before  the  magistrates,  the 
objection  was  taken  that  being  a  trade  union  it  was  for  a 
purpose  which  was  illegal  within  the  44th  section  of  the 
Friendly  Societies  Act  The  magistrates  held  that  the 
objection  was  valid,  and  dismissed  the  information.  The 
parties  appealed  to  the  Court  of  Queen's  Bench,  and  the 
Ooart  unanimously  affirmed  the  decision  of  the  magistnttes, 
holding  that  this  trade  union  being  a  society,  formed  for  an 
illegal  purpose,  it  was  therefore  not'  within  the  protection 
of  the  Friendly  Societies  Act.  This  case  was  followed 
in  the  year  1869  by  another,  that  of  Farrar  y.  Clote, 
whiob  was  a  case  arising  under  precisely  similar  cir- 
cumstances ;  the  same  society  was  concerned  in  it,  and 
the  same  objection  was  taken  which  was  upheld  by  the 
magistrates.  An  appeal  was  vgaiu  made  to  the  Court  of 
Queen's  Bench  (L.  Rep.  4,  Q.B.  602),  and  the  court,  not 
for  a  moment  disputing  the  coirectnens  of  the  former  ruling, 
■o  far  as  the  law  wen^  were  equally  divided  as  to  whether 
the  facta  of  the  case  brought  it  within  the  decision  in  the 
former'Oaae  or  not.  The  court  being  thus  equally  divided, 
the  decision  of  the  magistrates  remained  valid.  "The  result 
of  those  two  cases  was  to  establish  as  a  fact  that  a  trade 


union,  though  registered  under  the  Friendly  Societies  Act, 
was  not  a  legal  sopiety  within  the  piuview  of  that  Act. 
These  decisions  created  great  excitement  at  the  time,  and 
the  matter  having  been  brought  before  parliament  in  the 
year  1869,  the  statute  32  and  33  Vic,  e.  61,  vas  pawed, 
the  object  of  which  was  to  protect  the  funds  of  trade  unions 
from  embezzlement  or  misappropriation,  and  that  was  dons 
merely  by  enacting  that  for  the  purpose  »f  the  Friendly 
Societies  Act  of  1855,  section  24,  for  the  punishment  of 
frauds  and  impositiomi,  a  trade  union  should  not  be  deemed 
illegal  within  section  44  of  that  Act :  ao  that  the  effect  of 
the  statute  was  to  establiKh  the  legality  of  trade  onions  n 
far  as  to  give  them  a  right,  under  section  28  of  the  Friendly 
Societies    Act,    to    proceed    against    anyone   who  vAfhi 
embezzle  or  otherwise  make  away  with  tiieir  funds.    That 
Act  expired  on  the  Slst  August,  1870,  and  was  followed  by 
the  Trade  Utuon  Act  of  1871,  upon  which  the  present 
question  arose.    At  the  time   that  the  Act  was  passed, 
excepting  so  far  as  the  legality  of  trade  unions  had  been 
restored  by  the  expired  Act,  they  were  still  illegal  societies 
within  the  purview  of  the  Friendly  Socit-ties  Act ;  and  it 
might,  therrfore,  be  fairly  presumed  that  the  object  of  the 
Trade  Union  Act  was  to  restore  them  to  their  rtatus  of 
legality.    The  question  then  was  whether  that  Act  was 
intended  to  do  more,  or  whether  it  did  more  than  that    He 
was  of  opinion  that  that  was  almost  the  entire  purpos:  of 
the  Act  of  1871.     The  second  section  enacted  that  the  pur- 
poses of  any  trade  union  should  not,  by  reason  merely  that 
they    were   in    restraint    of    trade,    be    deemed    nnlawful 
as  to   render  any  member  liable  to  prosecution  for  con- 
spiracy   or    otherwise;    and    the    third    section    enacted 
that  the  purposes  of  a  trade  union  should  not,  by  reason 
that  they  were  in  restraint  of  trade,  be  nnlawful  so  ss  to 
render    void    or    voidable    any   agreement   or  trust.    In 
point   of    fact,    those   two    sections    did    away  altogether 
with    the    illegality    of    trade    unions    so     far    as    they 
had  been  previously  rendered  illegal  by  their  constitution 
being  in  restraint  of  trade ;  and  it  gave  the  parties  con- 
nected with  them  the  right,  except  so  far  as  that  right  was 
limited  by  the  terms  of  the  Act  itself,  to  come  into  any 
court  to  deal  with  them  as  legal  societies.    Section  12  was 
expressly  provided  for  the  purpose  of  meeting  such  cases  as 
Hornby  v.  Clote  and  Farrar  v.  Clote,  and  to  meet  a  crime 
by   any  person  who  bad  charge  of  the  books,  paper*,  or 
funds  belonging  to  the  society,  whether  he  was  a  member 
of  the  Boriety  or  not.     Then  came  the  important  section 
upon  which  the  question  before  him  arose  -eection  4.    So 
far  the  sections  were  enabling  sections,  but  section  4  w»« 
a  disabling  section.     The  terms  of  that  section  were  to  the 
effect  that  nothing  in  the  Act  should  enable  any  court  to 
entertain  any  legal  proceedings  instituted  for  the  enforce- 
ment or  reooveiy  of  damages  for  certain  breaches  which 
were  set  forth,  and  one  of  these  vras  the  breach  of  an 
agreement  to  appropriate  any  of  the  funds  of  a  trade  nnion 
to  providing  benefits  for  the  membeia.     Now  the  claim  in 
the  present  caie  was  under  a  rule  of  the  society  providing 
benefits  to  a  certain  extent  in  case  of  accidents  to  nen 
while  pursuing  their  trade.'    Inasmuch  as  section  4  pro- 
hibited any  court  from  entertaining  a  suit,  the  object  of 
which  was  either  to  force  suoh  an  agreement  or  to  recover 
damages  for  the  breach  of  it,  it  appeared  to  him  that  thut 
disabling  section  completely  took  it  out  of  the  power  of  thit 
or  any  other  osurt  to  enforce  such  agreement.     The  reason 
of  that  was  manifest  from  the  history  of  the  legislation  he 
had  sketched  out,  because  it  was  abundantly  clear  that  the 
Act  was  passed  for  a  particular  and  spedGc  objtct,  having 
reference  to   previons   legislation   and   previous  decisions. 
The  purpose  of  the  statute  was  therefore  answered  by  re- 
moving the  previous   disabilities,    and    by  extending   the 
benefits  of  legislation,  so  as  to  make  those  societies  legal  to 
a  certain  extent,  and  to  protect  their  f nnds ;  but  it  was  not 
the  intention  of  the  statute  to  give  the  members  any  status 
before  any  court  of  juBtiee  for  the  purpose  of  enforcingsn 
agreement  come  to  between  themselves,  the  object  of  which, 
amongst  others,  was  to  provide  benefits  for  any  members  of 
the  society.     Tliat  was  rendered  more  clear  still  by  the  6U» 
section  of  the  Act.     When  the  question  was  oonsiderod  it 
would  be  seen  that  there  was  really  no  hardship  in_  that, 
because  it  put  trade  unions  on  the  same  footing  as  friendly 
societies  under  the  arbitration  claujse.     Upon  ^e  whole  he 
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WW  clearly  of  opinioii  that  he  had  no  jurisdiction  to  deal 
trith  the  ease,  and  it  must  therefbra  be  atiuck  out,  but  he 
would  strike  it  out  without  iXMts, 


CONFESSIONS  OF  GUILT. 

Teiy  little  coofidence  ought,  as  a  rule,  to  be  placed  in 
conf<is4ons  of  guilt.  Some  persona  are  su  dishonest  by 
nature  that  rather  than  throw  away  the  opportunity  they 
will  confess  the  commiasion  of  crimes  aiid  offences  of  which 
they  are  perfectly  innocent.  Othen,  again,  when  convicted 
of  crimes  they  have  not  committed,  are  so  worried  to 
acknowledge  the  Justice  of  their  sentence,  that  they  will 
confess  anything  for  the  sake  of  a  few  minutes'  peace. 
Confessions  also  are,  it  is  to  be  feared,  not  unfrequently 
nsde  by  perKons  unjustly  accused  of  crimes  under  promises 
of  pardon  "  if  they  tell  the  truth,"  it  being  understood  that 
nothing  short  of  an  admission  of  guilt  will  be  received  as  a 
token  of  veracity.  An  instance  of  this  latter  kind  of  con- 
fession is  afforded  by  the  case  of  a  boy  named  Rumacher, 
aged  thirteen,  who  was  on  Wednesday  Inst  charged  at  the 
Westminster  Police  Court  with  stealing  a  purse  containing 
£1,  and  remanded  for  a  week.  When  given  into  custody 
the  buy  acknowledged  the  theft,  having  been  told  that  he 
had  better  tell  the  truth  and  he  would  be  forgiven.  He 
■abnequently,  however,  retracted  his  confession,  and  yester- 
day application  was  made  to  the  magistrate  for  his  dis- 
charge, the  purse  and  its  contents  having  been  found  and  his 
innoceooe  proved  beyond  a  doubt.  An  order  wa:>,  of 
course,  immediately  given  for  his  release,  and  the  magis- 
trate remarked  that  it  was  his  praotice  seldom  or  never  to 
take  notice  of  what  prisoners  said  when  charged.  Many  of 
them  were  frightened  and  did  not  know  what  they  said,  and 
it  was  afterwards  sought  to  be  used  against  them  in  evi- 
dence. This  is  very  true,  and  confessions  even  by  prisoners 
sentenced  to  death  are  often  utterly  untrustworthy.  Some 
few  years  ago  a  foreigner,  found  guilty  and  hanged  in  this 
eoimUy  for  an  atrocious  murder,  made  a  full  confession 
before  his  execution.  Everybody  was  satisfied  but  a  priest 
who  atttinded  him  to  the  last,  and  who  remarked  that  the 
man  was  such  an  inveterate  liar  that  bis  very  confession 
omvineed  him  that  he  was  innocent  of  the  crime  for  which 
he  was  executed. — Pall  Hall  Gcaette. 


DIGEST  OF  RECENT  ENGLISH  DECISIONS. 

AOSNT. 
Set-off  agaitut  principal  of  a  deU  due  from  agent :  plead- 
ing:  meant  of  knmcUdye. — In  order  to  cunttitute  a  valid 
defence  within  the  rule  in  George  v.  Clagett,  7  T.  R.  359, 
the  plea  should  show  that  the  contract  was  made  by  a 
petson  whom  the  plaintiff  had  entrusted  with  the  possession 
of  the  gouds  ;  that  the  person  sold  them  as  his  own  goods, 
in  his  own  name,  as  principal,  with  the  authority  of  the 
plaintiff ;  that  the  defendant  dealt  with  him  as,  and  believed 
vim  to  be,  the  principal  in  the  transaction ;  and  that 
before  the  defendant  was  undeceived  in  that  respect  the  set- 
off accrued.  It  is  not  necessary  in  such  a  plea,  to  negative 
"means  of  knowledge,"  that  the  seller  was  dealing  as  an 
agent.  To  a  count  for  goods  sold  and  delivered,  the  defen> 
duts  pleaded  that  the  goods  were  sold  and  delivered  to 
them  by  S.,  then  being  the  agent  of  the  plaintiffs,  and 
entnuded  by  them  with  the  possession  of  the  goods  as 
appsnnt  owner  thereof;  that  S.  sold  the  goods  in  his  own 
name,  and  as  his  own  goods,  with  the  consent  of  the  plain- 
tiSii;  that  at  the  time  of  the  sale,  the  defendants  believed  S. 
to  be  the  owner  of  the  goods,  and  did  not  know  that  the 
])laittli&B  were  the  owners  of  or  interested  therein,  or  that 
8,  was  agent ;  and  that,  before  the  defendants  knew  that 
the  plaiutifis  were  the  owners  of  tlie  goods  or  that  S.  was 
agent  iu  the  sale  thereof,  S.  became  indebted  to  the  defen- 
dants, etc.,  claiming  a  set-uS.  KepUcation,  that,  before 
the  sale  by  S.,  the  defendants  had  the  meani  of  lenmeing 
that  he  was  merely  apparent  owner  of  the  goods  and  that 
the  tame  were  entrusted  to  him  as  agent,  and  that  8.  was 
agent,  and  as  such  sold  the  goods  to  defendants.  Held, 
that  the  plea  was  good,  and  the  replication  no  answer  to  it. 
Amthj  t.  The  Imperial  Ottoman  Bank,  L.  &.  9  C.  P.  38. 


BITOOATION. 

Will  lost  or  destroyed :  quettion  of  revocation :  evidence  ! 
admimibility  of  declwrationt  of  tettator. — In  order  to  rebut 
the  presumption  of  revocation  arising  from  a  will  which  was 
in  a  testator's  possession  not  being  found  after  bis  death, 
evidence  was  produced  of  declarationa  by  the  testator, 
showing  an  intention  to  adhere  to  the  will.  The  court 
held  that  evidences  of  declarations  of  an  intention 
not  to  adhere  to  the  will,  produced  by  the  opponents 
of  the  will,  was  admissible  to  contradict  the  evidence 
of  adherence,  whatever  might  be  the  form  of  words 
in  which  such  intention  was  expresseil ;  and  therefore 
that  a  declaration  by  the  testator  that  he  had  burnt  his  will 
was  admissible,  not  as  evidence  of  the  fact  of  destruction, 
but  as  evidence  of  intention.  Keert  v.  Keen,  L.  E.,  8  Prob. 
and  Div.  105. 

SHIP. 

Bill  of  lading :  "  quantity  and  quality  unknown." — The 
defendant  chartered  the  ship  "  Avoon"  to  carry  a  cargo  of 
grain  from  Ibraila  to  a  port  in  the  United  Kingdom  for  a 
freight  of  "  78.  per  imperial  quarter  delivered ;"  and  the 
charter-party  provided  that,  in  the  event  of  the  cargo  or 
any  part  thereof  being  delivered  in  a  damaged  or  heated 
condition,  the  freight  should  be  payable  "  on  the  invuioe 
quantity  taken  on  board  as  per  bill  of  lading,  or  half-freight 
upon  the  damaged  or  heated  portion,  at  the  captain's 
option."  Under  this  charter-party,  1,021  kilos,  of  barley, 
equal  to  2,868  imperial  quarters,  were  shipped  at  Ibraila, 
and  the  captain  signed  a  bill  of  lading  with  the  following 
words  written  at  the  foot,  which  was  proved  to  be  usual  in 
the  grain-carrying  trade :  "  Quantity  and  quality  unknown." 
The  "Avoca"  experienced  bad  weather  on  her  homeward 
voyage,  and  when  she  arrived  at  Ranisgate,  where  the  cargo 
was  discharged,  it  was  agreed  that  80  quarters  of  the  barl<-y 
had  been  damaged  by  heating;  and  the  master  claimed  to 
be  paid  freight  on  the  invoice  quantity  taken  on  board. 
Held,  that  he  was  entitled  to  be  so  paid,  notwithstanding 
the  niemorandnm  at  the  foot  of  the  bill  of  lading.  TtUly  T. 
Ttrry,  L.  R.,  8  C.  P.  679. 

SHIPPINO. 

Charter  party  :  lump  freight :  lou  ofpaH  of  cargo  hy  fire. 
witKoxU  drfault  of  shipowner. — By  charter-party  a  ship  was 
to  load  at  Colombo,  or  Cochin,  from  the  charterer's  agents, 
a  full  and  complete  lading,  and  proceed  to  Ltmdon  and 
discharge  there,  fire  and  ower  dangers  of  the  sea  excepted, 
a  lump  sum  freight  of  £5,000  to  ha  paid  after  entire  discharge 
and  right  delivery  of  cargo,  in  cash,  two  months  after  date  of 
the  ship's  report  inwards  at  the  custom-house.  Part  of  the 
caigo  loaded  in  accordance  with  the  charter-pai  ty  was  lost 
by  fire,  without  any  default  of  the  master  or  crew,  and  the 
remainder  was  delivered  in  Ijondun.  Held,  that  the  ship- 
owner  was  entitled  under  the  charter-party  to  the  full  sum 
of  £5,000.  Robimon  v.  Knighte,  L.  R.,  8  C.  P.  466 ;  Th« 
Norvcay,  8  Moo.  P.  C,  N.  S.  245,  approved.  The  Merchant 
Shipping  Company,  Limited  v.  Armitage,  L.  R.  (Ex.  Ob.)  9 
Q.  B.  99. 

BAILBB. 

Livery-flaiU  keeper,  liability  of,  for  care  of  earriage  for 
cttUomer  ;  faU  of  coaeh-houte. — Where  a  livery-stable  keeper 
undertakes  for  reward  to  receive  a  carriage  and  lodge  it  in  a 
coach-house,  the  case  comes  within  the  second  case  of  the 
fifth  sort  of  bailment  mentioned  by  Holt,  C.J.,  in  Cogge  ▼. 
Bernard,  2  Ld.  Itaym.  at  pp.  917,  918,  via.,  a  delivery  to 
carry  or  otherwise  manage  fur  reward,  to  a  private  person, 
not  exercising  a  public  employment ;  and  he  is  bound  to 
t»Ji.e  reasonable  care.  The  obligation  to  take  reasonable 
care  of  a  thing  entrusted  to  a  bailee  of  this  class,  involves 
in  it  an  obligation  to  take  reasonable  care  that  any  building 
in  which  it  is  deposited  is  in  a  proper  state^  so  that  the 
thing  deposited  may  be  reai>onably  safe  in  it ;  but  no  war- 
ranty or  obligation  is  to  be  implied  by  law  on  his  part  that 
the  building  is  absolutely  safe.  The  fact  that  ttie  building 
has  been  erected  for  the  bailee  on  his  own  ground  makes  no 
difference  in  his  liability.  The  plaintiff  brought  his  horses 
and  two  carriages  to  defendant,  a  livery-stable  keeper ;  the 
carriages  were  placed  under  a  died  on  defendant's  premises, 
a  charge  being  made  by  defendant  in  respect  of  each.    The. 
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ahed  had  jast  been  erected,  the  upper  port  being  still  in  the 
hands  of  workmen.  Defendant  bad  employed  a  builder  to 
•reot  the  shed  for  him,  as  an  independent  contractor,  not  as 
defendant's  servant,  and  he  was  a  competent  and  proper 
person  to  be  so  employed.  The  shed  was  blown  down  by  a 
high  wind,  defendant  being  ignorant  of  any  defect  in  it,  and 
tlie  carriages  were  injured ;  opon  which  plaintiff  brought  an 
actiiin  against  defendant.  At  the  trial,  the  above  facts  hav- 
ing been  admitted,  the  judge  rejected  evidence  to  prove  that 
the  fall  of  the  shed  was  owing  to  its  being  unskilfully  built 
through  the  negligence  of  the  contractor  and  his  men ;  and 
he  nonsniteil  the  plaintiff,  ruling  that  the  defendant's  liability 
was  that  of  an  ordinary  bailee  for  hire,  and  tbat  he  was 
only  bound  to  take  ordinary  care  in  the  keeping  of  plaintifiTs 
carriages,  and  that  if  he  had  ezercixed  in  the  employment 
of  the  builder  such  care  as  an  ordinary  careful  man  would 
use,  he  was  not  liable  for  damage  caused  by  the  carelessness 
of  the  builder,  of  which  he,  defendant,  had  no  notice. 
Jffeld,  that  the  nonsuit  and  ruling  were  right.  Readkead  v. 
Midland  Uaiimay  Company,  Law  Rep.,  4  Q.  B.  879,  and 
FroMei*  v.  CodertU,  Law  Rep.,  6  Q.  B.  184,  fiOl,  distin- 
guished.   Searle  v.  Laveridc,  Law  Rep.,  9  Q.  B.  122. 


COSSESFONSEITCE. 


We  throw  open  the  eolamns  of  this  JoatnsI  moat  wlUlnKly  for  the 
dlieuaslon  of  aabjecta  of  Interest  to  the  Pntfesslon;  but  It  must  be 
onderstood  that  we  do  not  neceaurUy  agree  with  all  the  opinions 
•xiircaaed  by  oar  correapondenta. 

l,*U»r$  and  eommutiealimu  inta»d»d  for  prMicaHon  mid  addreMed 
to  Tbb  Editoe,  SS,  Upper  SadcvUU-Hretl.  Dublin,  mtut  bt  aulhmlicaUd 
tf  Ma  Nsma  o/  Ma  laHier,  not  nettuarilg  for  puMcation,  6u<  u  a 
tHurantot  ofgoodfaUh, 

FINAL  EXAMINATION— MICHAELMAS,  1876. 

TO  THB  ZDITOB  OF  THK  IBISE  LAW  TlXXa 

SlB, — Will  you,  or  some  of  your  readers,  please  say 
whether  the  Questions  on  I^actice  at  this  Examination  will 
be  on  the  present,  or  on  tbat  to  be  introduced  under  the 
Judicature  Act ! 

The  new  Rules,  I  should  think,  will  be  issued  about  that 
time. 

Yuor  obedient  servant, 

An  Apfbutioe. 


APPOINTMEITTS. 

The  grand  juiy  of  the  County  of  Keiiy  have  nnani- 
monaly  appointed  Messrs.  HcooABD  and  Dcknt,  Tralee, 
Solicitors  to  the  grand  jury,  and  to  the  board  of  superin- 
tendence, in  place  of  Edward  DeMoleyns,  Esq.,  of  Dublin, 
lately  appointed  Solicitor  to  the  Bank  of  Ireland. 


The  London  correspondent  of  the  Liverpool  Pott  aflSrms 
that  "  Biz  young  ladies  are  at  this  moment  '  studying  for 
the  bar.'  They  are  reading  in  chambers  under  competent 
direction,  and  are  woridng  through  the  same  course  as  the 
students  Of  the  other  sex.  One  of  the  young  ladies  was  a 
'prizeman'  in  political  economy  under  Professor  Caimee. 
Their  aptitude  for  law  studies  ia  said  to  be  astonishing. 

FowiBS  or  AfpoINTxeht. — ^The  effect  of  the  alteration 
effected  by  Lord  St.  Leonards,  in  the  1  Will.  4,  c.  46, 
relating  to  illusory  appointraen4»,  is  that,  when  a  power  is 
Don-exdasive,  an  appointment  is  not  iltnsory  if  only  a 
farthing  is  appointed  to  each  object  of  the  power  ;  but  if 
the  nominal  sura  is  omitted  to  be  appointed,  the  appoint- 
ment is  bad.  A  short  Bill,  introduced  by  Lord  Selbome, 
and  which  has  passed  the  Lords,  proposes  to  enact  tbat  no 
appointment  which  after  the  passing  of  tbe  Act  shall  be 
made  in  exercise  of  any  power  to  appoint  among  several 
objects,  shall  be  invalid  on  the  ground  that  any  object  of 
such  power  has  been  altogether  excluded  ;  but  nothing  in 
the  Act  is  to  affect  any  provision  in  the  instrument  creating 
the  power,  declaring  the  amonnt  or  share  from  which  no 
object  of  the  power  shall  be  excluded,  or  some  one  or  more 
object  or  objects  of  the  power  shall  not  be  excluded. 


COirST     FAPEBS. 


CONSOLIDATED  CHAMBER. 

A  Judge  will  sit  in  Chamber  either  on  Thursday,  tht 
2Srd  July,  or  Friday,  the  24th  July,  inst,  at  eleven 
o'clock,  to  hear  Motions  for  the  three  Law  Courts, 


VACATION  SITTINGS. 


The  Right  Hon.  Mr.  Justice  Fitzgerald  vrill  preside. 

The  Vacation  Chamber  Sittings  will  cnmmeDce  on 
Friday,  the  7th  August  next,  and  will  be  held  on  that  day, 
and  on  every  succeeding  Fridiay  up  to  and  including  Friday, 
the  ISth  October  next. 


LANDED  ESTATES'  COURT. 

Sittings  for  next  Week  ao  far  as  same  are  appointed. 
Before  the  Hon.  JuDOB  FlanaOaH. 
MONDA  7. 

Ih  ChaMBEB. — T.  Murray  and  others,  allocation. — Jane 
Green,   do. — D.    Bingham,   do. — W.    Acton,  do.— Henry 


do--  - 

Green,  do. — J.  O.  Evans,  do.— J.  A.  Gandun,  do. — Tnnitee 
O'Brien,  do.— S.  Tierney,  do.— H.  T.  Pamell,  d<>.— Hon. 
W.  Wingfield,  do.— M.  Gage,  do.— J.  L.  Mason,  do.— Scv. 
E.  Kiohards,  du. — G.  Gaynor,  ditto. 


COURT  OF  B.iNKRUPTCY. 


B1TTUIQ8  FOB  NEXT  WEEK,  ao  far  as  appointed. 

MONDA  Y. 
Before  the  Cbibf  REaiBTBAB,*at  12  o'clock. 


BANKBDPTB 


MATUBB  OF  SITTIirO 


J.  and  H.  Brett 

Prove  debts  and  vouch 

£ar/bm#Co. 

Jeremiah  O'Grady 

do 

Senllaa 

Calherine  Kenned} 

do 

Kenton 

James  W.  Knott 

do 

Cuts  4  CU^ 

James  Hegarty 

do 

SeaUan 

John  O'Donnell 

do 

f/cuuilton  4  Craig 

Patrick  Uee 

Vouch  account 

Dim 

James  M'Guirk 

do 

Perry  *  Co. 

Daniel  M'Nulty 

do 

retry  4  Co. 
Larkmi  Co. 

Robert  Oilman 

do 

TUESDA  Y. 
Before  the  Codbt,  at  11  o'clock. 


Robert  Courtney 

ist  public  sitting 

\Ooff 

Mary  Williams 

do 

OUiham  4  Ea(o» 

Daniel  Kilbride 

do 

Philip  M'Cusker 

do 

r^*^ 

Same  matter 

Motion 

John  Kelly 

Ist  public  sitting 

Beauchantp 

Saras  matter 

Examine  witnesses 

Beauchamp 

Joseph  llanna 
P.  Walton  and  R. 
Nolan 

Final  examination 

CnmielmfCo. 

do 

LarktH  4  Co. 

Philip  Doyle 

do 

P,rry4Co. 
Perry  4  Co. 

Patrick  Uunegan 

do 

Thomas  Cooke 

do 

Perry  4  Co. 

Michael  Hughes 

do 

Perry  4  Co. 

James  U'Ueirne 

do 

Neal  Keeney 

do 

CroRi»/m4Co. 

L.   Ue  Savigney 

do 

S-bhuom 

and  Ashe 

Michael  Ryan 

do 

Kavtmagh 

Owen  Conny 

Audit  and  dividend 

Catty  4  Clay 

Maurice  Cassidy 

do 

Fay4M'Go<^ 

James  Armstrong 

Examine  witnesses 

LotHh  4  Co. 
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Before  tbe  Cbikp  Rboibtbab,  at  12  o'clock. 


WUIiam  Foxall 

Prove  debt!  and  vouch!  OWfcm  ^  BaUm 

G.*iulR.Fe<rgii«on 

■     do 

LarJtin  4  Co. 

John  Nolan 

Vouch  account 

Orpen  4  Saeeni/ 

Jimn  Nolan 

Costo 

Davit  4  Moat/nrd 

Same  matter 

Reference 

Davit  4  Montford 

Bridget  Walsh 

CosU 

Smith 

Uauriee  Cas«dy 

do 

Fag  4  M'Oaugh 

WBDNBSDAY. 
Before  the  Chirf  RioiBTmAB,  at  12  o'clock. 


Walter  O'Donnell   Prove  debt* 
Patrick  Nolan         Reference 


Oldham  4  Eaton 
SUyAeiu 


THURSDAY. 
Before  the  Ch«f  Rioibtbab,  at  12  o'dook. 


1 


Peter  Graham 
Neal  Keany 
Same  matter 


Prove  debts  and  vouch 

do 
Reference 


Croilheba  4  Co, 
Cnmhtlm  4  Co. 


JPSIDA  Y. 
Before  the  CoDkT,  at  11  o'clock. 


A.  W.  Labertoochn 
John  Lancashire 
Same  matter 
Thomas  Clarke 
William  Cresawell 
Wallace  &  Ma{riU 
Hazelton  and 

Sheppard 
John  Farrell 
William  Cannon 
John  Keniiedy 
Samnel  Doyle 
Same  matter 
Timothy  Bnckl^ 
M.  Uradahaw 
Arthur  G.  Hay 
Same  matter 
Thomas  Bailey 
Thooias  Coppinger 
Sams  matter 
M.  &  T.  Donnelly 
Hugh  C.  Walsh 
Patrick  Flood 


2nd  composition  sitting 

do 
Final  examination 
1st  composition  sitting 
1st  public  sitting 

do 

do 

Final  examination 

do 

do 

do 
Take  charge  as  proved 
Final  examination 

do 

do 
1st  composition  sitting 
Final  examination 

do 
Examine  witnesses 
Audit  and  dividend 

do 
Take  charge  as  proved 


Perry  4  Co. 
Perry  4  Co. 
Perry  4  Co. 
M  Govern 
Mathemi 
NeHton 
Neiiton 

Larim  4  Co. 

Rynd 

Roe 

Meldon  4  Soni 

Meldo»  4  Sons 

Scalian 

Larkia  4  Co. 

Mathewe 

ifathewt 

Scalian 

Hamilton  4  Craip 

Hamilton  4  Cratg 

Perry  4  Co. 

Beauchamp 

Maxioell4  Weldon 


The  following  at  12  o'clock. 


Michael  Fegaa 


Oldham  4  Katon 


Before  the  Cruv  Rboibtkab,  at  12  o'clock. 


John  Lancashire 
A.V.  Labertooche 
Philip  Browne 


Prove  debts 

do 
Prove  debts  and  vouch 


Perry  4  Co. 
Perry  4  Co. 
Fortythe 


ASUTTDIOATUnra  IK  BAITKBUFTCT. 
BeD,  Richard,  Lonshbawn,  Xewbridge,  county  Kildare,  trainer 

of  horses.    Sittings,  Friday,  Atigutt  1,  and   Tuesday, 

August  25.    Scal&i,  solr. 
Brady,  Bernard,  15  and  16,  Brennan's-terrace,  Bray,  county 

Wicklow,  builder  and  grocer.     Sittings,  Friday,  August 

7,  and  Tuesday,  August  26.     Cas^  ami  Clay,  solra. 
Stsvart,  Alexander  U.,  44,  Upper  George's-street,  Kingdtown, 

Dublin,  grocer.    Sittings,  Friday,  August  7,  aud  Tuesday, 

August  25.    F<u/  and  M'Gough,  solrs. 

SIVIDEiniS  IN  BAKKBUFTCY. 

Caomioga,  Bernard,  Sligo,  grocer.  1st  dividend  is.  In  the  £. 
L.  H.  Deering,  official  assignee.     Bradl^andSon,  sulrs. 

Baoica,  Patrick,  Walkeratown  and  Hurney,  Kildare,  farmer, 
millo^  grocer,  and  dealer.  1st  dividend  Is.  94d.  in  the 
£.    C.  H.  James,  official  assignee.     Scalian,  solr. 

Baeke,  John,  and  Charles  Hogsn,  Cecil-street,  Limerick,  tailois. 
-2nd  and  flnal  dividend  3d.,  making  with  1st  dividend 
8i.  3d-  in  the  £.  L.  H.  Deering,  official  assignee. 
Xustell,  icix. 


DUBLIN  STOCK  AND  SHARE  LIST. 
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•  Shares  not  folly  paid  np  are 

glTen 

In  /ft 

MCM. 

Bank  Rate— Of  Ulacount-  8}  percenL,  4th  Jane,  1874. 
Of  Deposit— J  per  cent..  28th  May,  1874. 
Name  Days— July  29th,  and  August  18th,  1874. 
Account  Days— July  SOth,  and  August  14th,  1874. 
On  Satuidaya  bnatueas  commences  at  11  a.m.,  and  tbe  Stock  Brokers' 
Offloes  dose  at  1  p.m. 


BIKTHS,  MAARIAGES,  AND  DEATHS. 

BIRTHS. 
BRODERICK— July  8,  at  Edward-street.  Tralee,  the  wife  of  John 
F.  Broderiok,  Eaq.,  soUoltor,  of  a  daughter. 

DEATH. 
EOAN— July  15th,  at  Newtown,  Moate,  Patrick  Egan,  Esq.,  solicitor, 
tai  hie  78«h  year. 


ACCOUNTANTS: 


AUDIT  OFFICE, 

4,   COLLEGE-QREEN, 
HENRY      BROWN      &      CO., 
4X>  AUDITORS    AND    ACCOUNTANTS. 


N 


PETERSON         &         SON, 

PUBLIC  ACCOUNTANTS,  AUDITORS,  AKD  EXPEBTSi 
ULSTER    CHAMBERS, 
18,     FL££T-3Xil££T,     DUBLIN. 
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LEGAL    POSTINGS: 


DECLARATION    OF    TirLE.-^FIRST    NOTICE. 


LANDED    ESTATES'  COURT,   IRELAND. 


In  the  Matter  of 
the  EsUte  of 


\  'THIS    18    TO     GiVB    NOTICB 

I    X       TO   ALL   WHOU    IT    MAT   CoNCEBM, 

The  Rev.  Robert  Walter\  t*»t  Robert  Walter  Maxwell,  of  Bird*- 
Maxwell,  of  Birdstown.  in/t"*"-  l»  l»»e  County  of  Doneiral,  nn 
the  County  of  Donegal,  |  »he  6tb  day  of  June.  1874.  prcwnted 
Clerk,  an  Owner  of  Und.     I  hi»  peUiion  to  the 


ourt,     Ireland, 


Landed    Estates' 
praymg     that    the 


Title — Finrtiy,  tothe~l^an<t«  of  the  Q,uarterland  of  Kitmon  i«ter  Middle, 
olherwiBe  KirkmtDster,  other^iae  K  rkminister,  cont:<ininK  iblK-ir  '^/Hp, 
statute  mpiuure ;    the  Quartc-rUiid  of  Kilinonoster  Lowt:r.  otherwise 
Klrkminater.  otherwise  KirkmtnisUr.  cxintalnlrg  'l\^x  3r  ^4p.  starute 
raeaaure:   tlie  Quarterland  uf  Gortin  South,  otherwise  (>otitin,  con- 
taining IK^  2r  I'ip.  stAtute  measure ;  and  the  Quarterl&nd  of  Legna- 
brakl.  othcrwiau  CunninKhanutown,  containing  100a  Or   20p,  statute 
mi-Mure;  and  which  said  Lamls  me  descrli'cd  in  a  settlement  of  the 
Ifith  of  November,  1776,  and  another  of  the  9th  of  June.  1809,  as  the 
Town  and  LaiKisof  Kirkminst'>r,  Legnabrjad,  (•ortin.  and  Tubinabrock, 
and  now  commonly  known  as  the  QuiirLurlands  of  Kilmonaster  Middle 
and  Lower,  Gurtin  South,  and  Legna'-'ruid,  or  Cunninghamstown,  and 
all  situate  in  the  Barony  of  Kaphoe  and  County  of  Donegal.     Secondly* 
to  the  Lands  of  the  (^u.irterl  nd  of  Uonnyguwen,  otherwise  Huntei-s- 
town,  containing  92a  Or  fip:  the  Q,utu-terland  of  Ini'isclan,  otherwise 
Inisclan,     otherwise     Enn  sklin,     othcr^rise     Ennisklan,     containing 
85'Ja  Or  19p.  statute  measure;   the  Quarterland  of  Lisdoo.  otherwise 
L-s  toe,  containing  :!3'^>a  3r  'lip,  statute  measure ;  the  Quartcrland  of 
8kerTyglaa^  containing  e7a  Or  7p.  statute  measure;  and  the  Uuarter- 
land  nf  TuIIymoan,   containing  ■i75a   Ir  39p,   statute   measure ;    and 
described  in  aaid  settlements  as  the  Towns  and  Lands  of  TuIIymoan, 
Enniaklin  Upper  and  Lower,  IJsdoe,  Bkerryglass,  and  Hunterstown ; 
Tenements  in  and  near  Claudy  and  the  Mill  of  Claudy,  and  now  com- 
monly known   as  the   Q.uai tcrlands  of   Uonnygowen,    Hunterstown, 
Innisclan,   Lis  loo,    Rkerryglaas.   and  TuIIymoan,   all  situate  in  the 
Baoony  of  Strabine  and  County  of  lyrone;  and  one  undivided  nu^ty 
of  the   Salmon  Fishery  In  the    Hiver   Finn,  between  Castlefin  and 
Claudy,  and  described  m  sold  sctilemi'ms  as  the  moiety  of  the  Salmon 
FisheiT'in  the  partof  the  KivcrFinnbeiweenCastletinandClaudy.  And, 
thirdly,  to  the  Lands  of  the  Quarterland  of  Garvrey,  otherwise  Garvery, 
otherwise  Garvary,  except  ;}7a  thereof,  and  except  9a  and  Ir  plantation 
me  isure  thereof,  held  with  the  Com  Mill,  containing  4!>5a  3r  tip.  sratute 
measure;    part  of  the  Mountain  Bar,  called  Skelp.  containing  317a, 
statute  measure,  situate  in  the  iSarony  of  Ennishowen  and  County  of 
Do -egal.     Fourthly,   to  that  pu-t  of  said  Quirterlond  of   Garvrey, 
otherwise  (iarvet7-9a  Ir,  Cunningham  measure,  excepted  out  of  the 
last  denomination— with  the  Com  Mill,  thereon,  containing  I2a  3r  lOp, 
Statute  measure,  situate  In  said  Barony  and  County.     Fifthly,  to  the 
Quarterland  of  Gortnasky.  otherwise  Gortnaskey,  otherwise  Gortna- 
skea,  and  the  Mountain  Bar  thereof,  containing  99t>a  Ur  4p,  with  the 
Ht'use  and   Demesne  of  Birdstown,  and  situate  in  said   Harony  and 
County.     And,  sixthly,  to  the  Quarterland  of  Drimoduay,  otherwise 
Drimodooey,    otherw^    Drimaduey,    conuining    2lJa     Ir,    statute 
measure,  and  situate  in  said  Korony  and  County.     Seventhly,  to  the 
Quarterland  of  Dundrain,  otherwise  Dundrean,  containing  57  la  3r  lip, 
statute   measure,   and  situate   in  said   Barony  and    County.      And, 
eighthly,  to  the  Quarterland  of  Coolagh,  otherwise  Coo.ey,  otherwise 
Callow,  otherwise  Goolagh,  otherwise  Cooly,  otherwise  Co  Ion,  being 
pait  of  the  Termon  or  Erreimgh  Lands  of  Fsughanv  le,  containing 
329a  lr35p,  statute  measure;  the  Quarterland  of  Legavannon.  being 
pari  of  same  Lands,  containing  375a   3r    15p,  statute  measure;    the 
QuHrterland  of  Bolie,  being  part  of  same  Lands,  conta.ning  733a  Ir  lOp, 
statute  measure;  the  Quarterland  of  Faughanvale,  being  part  of  the 
same  Lands,  containing  222a  2r  17p,  sta'ute  measure,  the  Quarterland 
of  Tullyverry,  otherwise  Tullulerly,  otherwise  Tallulerley,  otherwise 
Tullybarley,  being  part  of  same  Lands,  cuntainiuK  29Ka  2r  tilp,  statute 
measure;  the  Qunrterland  of  Killywool,  otherwise  Killyweel,  o  her- 
wise  Killy  will,  otherwise  KliUweel,  being  part  of  same  Lands,  <-onta'ning 
1,457a  Ir  illp,  statute  measure,  and  all  situate  in  \\v".  Ha  f-Karony  of 
Tirkoeron,  and  County  Londonderry,  and  described  in  said  settlement 
of  ifith  November,  1 775,  as  Couley,  otherw.se  Callow, otherwise  Goolagh ; 
Kinlettcr,  otherwise  KiUeter,  Hallyoi-ny,  lemplekelly,  Kossan,  Tallu- 
lerly,  and  Killyweel,  and  inthesuid settlement.  9th  June,  180  >,  as  Cooly, 
otherwise   CoUan,  otherwise    Goolagh,   Kinlitter,   otherwise  Killeter, 
Ballyomey,  Temple-  kelly.  Rossan,  Tallulerley,  and  Killiwecl,  and  in  a 
Fee-farm  Grant  of  26th  May,  1H71,  as  Cooley,  otherwise  Coolue,  other- 
wise  Goolagh:   Kinletter,    otherwise    Killiter,    Ballygoomey,  Uuss<n, 
Tullyiiarley,  Killywill,    and  Templekeliy,  and  now  commonly  known 
Ss  Coolagh    Legavannon,  Bolle.  Faughanv.  le,  Tullyveriy,  Killy«oo, 
mittht  be  investigated,  and  a  judicial  declaration  made  thereon  by 
the  Court,   that  he,  the  said  Kobert    Walter  Maxwell,   bad   a  goo<l 
and    sufficient    title    in    fee-simple    to    the    ^aid     flr^t-mentioned 
lands,    and    a    good    and    sufflcient     title     In     fee-form     in     the 
said    secondly,    thirdly,     fourthly,     fifthly,    sixth<y,    seventhly,    and 
eighthly    mentioned    Lands   and    Premises,   subject    as   to  the  said 
■eoondly  mentioned   X^ands  and  Fremisis  to    the    fee-fa  m   rent  of 
£8  Oa  Od  per  annum,  created  by  an  ancient  fee-farm  grant  made  in 
the  reign  of  His  Majesty  King  James  the  1st,  and  now  payable  to  the 
Duke  of  Abercom;  and  subject,  as  to  the  thirdly  mentioned  Lands 
and  Premises,  to  the  fee-farm  rent  of  Sl%i  8b  8d  per  annum,  created  by 
a  fie-farm  grant,  dated  the  31sc  of  January,  lts73,  and  made  by  the 
Most  Houourable  George  Hamilton,  Marquis  of  Donegall.  to  the  s^d 
Robert  Wal  er  Maxwell;   ai^d  subject,  as  to  the  fourthly  mem ioned 
Lands  and  Premises,  to  the  fee-farm  rent  of  £9  7s  4d  per  annum, 
created  b>  a  fee-farm  gram  of  the  same  date,  and  between  the  same 
parties  as  last  ment.oned;    and  subji-ct,  as  to  the  fifthly  mcntione<l 


Lands  and  Premises  to  the  fee-farm  rent  of  X60  Us  lOd  per  annuin, 
created  by  a  fee-Farm  grant  of  the  same  date,  and  between  the  saros 
parties;  and  subject,  as  to  the  sixthly  mentioned  l..an<)s  and  Premises, 
to  the  fee-farm  rent  of  £;*2  13s  4d  per  annum,  created  by  a  fee-farm 
grant  of  the  same  date,  and  between  the  same  parties ;  anid  sobject,  is 
to  the  seventhly  mentioned  Lands  and  Premisea.  to  the  fee-farm  rent 
of  £<i5  1)8  8d  per  annum,  created  by  a  fee-farm  i  rant  of  the  same  dat^ 
and  between  the  same  pnrties;  and  subject,  as  to  the  elghthl;  men- 
tioned lands  and  Premises,  to  the  fee-farm  r(  nt  of  1268  2»  lOd  per 
annum,  created  by  a  fee-farm  grant,  beai  ing  date  the  2Gth  day  of  May, 
1871.  and  made  by  the  Right  Kev.  William,  Lord  Bishop  of  Derry  and 
Saphoe,  with  the  cons<.'nt  of  tito  Commisrioners  of  Church  Tempo- 
rsJitlee  io  Ireland,  to  the  said  Robert  Walter  Maxwell ;  and  sabjert  u 
to  all  the  said  Lands  and  Premise^  to  the  Leases,  Tenandea,  Rights, 
Easements,  and  Incumbrances  specified  in  the  said  PetiUon. 

Now,  the  Court  will,  after  twenty-one  daj-s  from  the  date  hereof, 
proceed  to  investgate  the  Title  to  the  said  Lands,  and  if  such  inves- 
tigation prove  satisfactory,  will  make  a  Declaration  of  Title  pnnosnt 
to  the  prayer  of  said  pef  ition  and  ail  persons  objecting  to  such  Decla- 
ration of  Title  being  made,  ore  hereby  required  to  enter  an  appearance 
in  the  Matter  of  the  said  Estate  within  the  time  aforosakL  and  to  show 
such  cause  as  they  may  be  advised  agalnrt  such  Dectarmtioo  of  Title 
as  aforesaid  being  made. 

Dated  this  30th  day  of  Juno.  1874. 

JAMES  M'DONNELL,  Exuniner. 

HENRT    M*CAY,   LL.D..   Solicitor    harmg    the    carriage  d 
Order,  43  Dame^treet,  Dublin.  5°5 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 
In  the  Matter  of 

QAML.  MARSHALL  JOSEPH   RICHARDSON, 

O    of  Stephen's  green  and  Great  Brunswick-street,  Dublin,  Draper, 
Bankrupt. 

A  Public  Sitting  will  be  held  before  the  Court,  at  the  Four  Courts. 
Dublin,   on  FRIDAY,  the   3Ist  day  of   JULY,   1874,    at  the  hour  d 
Eleven  o'clock  in  the  forenoon,  to  Audit  the  Assignee's  Account,  oitd 
make  a  Final  Dividend  in  this  Matter. 
Dated  tlus  16th  day  of  July.  1874. 

WILLIAM  PERRIN,  Chief  Regiatw. 

CHARLES    HENRY    JAMES,    Official  Asngnee,    30  Upper 

Ormond-quay,  Dublin. 

MOLLOY      A      WATSON,     Solicitors  for    the    Assignees, 

18  Eustftoe^reet,  DubUa  5iS 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

RI     C     H     A     R     b  BELL, 

of  Lough  Brown.  Newbridge,  in  the  County  of  KUdare,  Trainer 
of  Horses,  was  on  the  1 4th  day  of  July,  1874,  adjudged  Bankrupt. 

Public  SitUnga  will  be  held  at  the  Court  of  Bankruptcy,  Four 
Courts,  Dublin,  on  FRIDAY,  the  7th  day  of  AUGtST,  1874. 
and  on  TUESDAY,  the  25th  day  of  AUGUST,  1874,  at  the  hour  of 
blevcn  o'clock  in  the  forenoon,  wiiereat  the  Bankrupt  is  to  attend, 
and  to  make  a  full  disclosure  snd  discovery  of  his  Estate  and  EHecta. 
Creditors  may  prove  tUeir  Debts,  and  at  the  First  Sitting  chooM  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  is  required  to 
finish  his  Examination. 

All  persons  having  in  their  possession  any  Property  of  the  Bankrupt, 
must  deliver  It,  and  all  Debts  due  to  the  Bankrupt  must  be  paid,  to 
CiiAKLKs  Hknky  JAMts,  Esq.,  Official  Assignee,  Up,  er  Ormond-quay, 
Dublin,  to  whom  Creditors  may  forward  their  Affidavits  of  Debt. 

A.  F.  LLOYD,  Deputy  Registrsr. 
JOHN  L.  8CALLAM,  Solicitor,  29  Bacbelors*-walk,  Dublin. 
5»9_ 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


JOHN        ROBERT        DUGGAN, 

O     of  Christ  Church-place,  in  the  City  of  Dublin,  Commissum  Agent, 
was  on  the  17th  day  of  July,  1874.  adjudged  Bankrupt. 

Public  Sittings  will  be  held  at  the  Court  of  Bankruptcy,  Four 
Cou^t^  Dublin,  on  TUESDAY,  the  11th  day  of  AUGUST.  1874, 
and  on  FRIDAY,  the  28th  day  of  AUGUST,  1874.  at  the  hour  of 
Eleven  o'clock  In  the  forenoon,  whereat  the  Bankrupt  la  to  attend, 
and  to  make  a  full  disclosure  and  discovery  of  h  s  Kstate  and  Effects. 
Creditors  may  prow  thiir  Debts,  and  at  the  First  Sitting  choose  a 
Creditor's  Assignee.  At  the  Last  SitUng  the  Bankrupt  is  required  to 
finish  his  Examination. 

All  persons  having  in  their  poese«on  any  Property  of  the  Bankrupt, 
must  tieliver  it,  and  all  Debts  due  to  the  Bankrupt  must  he  paid,  to 
the  Official  Aa^ignee,  Upper  Ormond-quay,  Dublin,  to  wtmn  Creditors 
may  forward  their  Affidavits  of  Debt 

WM.  PERUIN,  Chief  Rc«totnr. 
MICHAEL   LARK.IN   A   CO.,  SoUcitor%   Al    Dame-street, 
Dublin.  521 


K  I  L  M  A  R  T  I  N       and       SON, 

SCUIVENEUS    AND    LAW    STATIONERS, 

ESTABLISHEU     1867, 

21.       KING-STRBET.      BELFAST. 


Slaurdu} .  ut  5:;.  i  ppei  Sacavili«-aLret)t,la  the  Pariali  ol  5*.  TUuuuu 
'Saturday,  July  18, 1874. 


iTinted  .uid  t*ubUidi6d  by  tlie^ruprtelur,  Joux  Falconkk.  every 

and  City  of  Dublin.- 
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LIFK  INSUBANCB  FRAUDS.— I . 

In  the  year  1800  there  were  but  six  or  seven  Life 
Insurance  Companies  in  the  United  Kingdom  ;  in  1359 
they  had  increased  to  nearly  200 ;  and  in  the  present 
year  we  gather,  firom  the  report  of  the  Board  of  Trade, 
that  there  are  123  Life  Insurance  Companies  existing 
in  the  United  Kingdom,  excluding  the  branch  estab- 
iishmenta  of  four  American  Companies.  The  extent  of 
the  business  done  by  the  American  Companies  with 
residents  in  the  United  Kingdom  is  not  known  at 
present.  But  the  picture,  which  the  report  of  Messrs. 
Malcolm  and  Harrison  supplies,  of  the  magnitude  of  the 
financial  operations  of  the  companies  registered  under 
the  Act  of  1870  is,  certainly,  very  striking.  The  total 
sum  assured  in  those  125  companies  is  X338,882,752 ; 
the  total  of  the  accumulated  life  funds  is  je94,260,d92 ; 
and  the  average  gross  interest  made  by  them  is  at  the 
rate  of  4-41  per  cent.  The  present  premium  income  is 
almost  £11,000,000  per  tonum.  That  is  to  say,  the 
companies  owe  against  time  to  the  insurers  an  amount 
nearly  equal  to  one  half  of  the  National  Debt  The 
funds  accumulated  exceed  by  nearly  twenty  millions, 
sterling,  the  entire  sum  raised  in  Great  Britain  in  any 
rear  by  taxation ;  and  the  premium  income  is,  in  itself, 
between  a  sixth  and  a  seventh  of  our  annual  revenue. 
The  total  of  the  annuities  of  all  kinds  granted  by  them 
is  ^502,718,  of  which  about  j£413,631  yearly  is  now  in 
actual  payment.  In  each  of  the  21  companies  in  the 
United  Kingdom  the  sums  assured  exceed  £5,000,000. 
Of  these,  in  5  cases  the  sums  assured  exceed  £  1 0,000,000, 
and  in  1  case,  the  SUndard,  exceed  £15,000,(100.  Yet 
with  all  this  gross  prosperity,  it  is  quite  clear,  from  the 
data  presented  in  other  passages  of  the  report,  that 
many  Assurance  Companies  are  in  a  condition  to  excite 
alarm  as  regards  their  future  prospects.  And  although 
the  Act  of  1870  imposes  many  salutary  obstacles  to  the 
tnuisformation  of  Montague  Tigg  into  Tigg  Montague, 
Chairman  of  "  The  Anglo-Bengalee  Disinterested  Loan 
an<i  life  Insurance  Company,"  there  appears  to  be, 
still,  room  for  reform.  There  is,  still,  room  for  the 
adoption  of  sounder  busines:-  principles.  Jobling,  more- 
over, is  still,  as  in  the  days  of  "Martin  Chuzzlewit," 
a  possible  medical  ofBuer  to  the  Board. 

It  K>metimes  happens,  however,  that,  instead  of 
tboossnds  of  families  being  cruelly  defrauded  by  Life 
Insurance  Companies,  the  companies  are  themselves 
the 'victims  of  fraud.  For  while,  beyond  any  other 
invention  or  institution,  they  have  capabihties  for 
correcting  improvidence  and  inculcating  self-restraint, 
their  opulence,  the  nature  of  their  transactions,  and 
the  immensity  of  the  interests  involved,  present 
msny  temptations  and  opportunities  to  the  dishonest. 
There  was,  once,  a  company  which  altogether  omiited 
the  suicide  clause;  and  it  is  said  that  on  one  occa- 
sion a  man,  after  opening  a  policy  with  the  company, 
invited  the  directors  to  dinner,  and  after  the  removal 
of  the  cloth  addressed  them :— "  Gentlemen,  it  is  right 
that  yon  should  be  acquainted  with  the  company 
yon  have  been  invited  to  meet.  These  honest  men 
are  tradesmen  to  whom  I  am  in  debt  without  means 
of  payment,  save  through  your  assistance.  And 
DOW,  I  am  your  humble  servant."  So  saying,  he  shot 
himself  Passing  over  such  well-known  cas«js  in  the 
history  of  crime  as  that  of  Palmer,  or  of  Wainright — 


the  Gabriel  Varney  of  "  Lucretia,"  and  whose  story,  as 
"The  Hunted  Man,"  it  was  reputed  was  written  by 
Dickens — we  may  recal  the  first  notorious  fraud  perpe- 
trated against  a  Life  Insurance  Company.  One  night, 
in  1 730,  the  daushter  of  a  man  resident  in  St.  Giles's 
was  taken  suddenly  ill,  and  before  the  doctor  arrived 
was  dead,  to  all  appearance.  "  Heart  disease,"  said  the 
doctor.  The  body  was  placed  in  a  coffin,  and  buried. 
The  man  claimed  the  amount  of  a  policy,  and  there- 
upon vanished.  The  same  man  and  woman  afterwards 
re-appeared,  residing  as  a  fashionable  couple  in  another 
quarter  of  London.  Another  sudden  dissolution,  an- 
other burial  took  place,  and  another  policy  paid  was 
the  result.  A  third  time  they  re-appeared.  The  actors 
were  now  a  merchant  and  his  niece  residing  in  Liver- 
pool, and  the  performance  was  repeated  with  equal 
success.  But  whether  the  medical  men  and  undertakers 
were  bribed,  or  whether  the  lady  possessed  an  extra- 
ordinary power  of  simulating  death,  or  had  discovered  - 
the  secret  of  the  draught  compounded  by  Friar 
Laurence  for  Juliet  is  unknown.  Some  five  or  six 
years  ago  a  remarkable  case  occurred  in  Dublin,  but  our 
readers  are  already  familiar  with  the  cireumstances  as 
to  the  burial  of  the  supposed  dead  wife  in  Glasnevin, 
and  the  discovery  that,  after  all,  the  coffin  contained 
nothing  but  stones.  We  turn  to  a  much  more  extra- 
ordinary case  which  occurred  in  America,  which,  as  is 
also  happens  to  be  a  very  singular  case  of  circumstantial 
evidence,  we  shall  mention  in  detaiL  In  December, 
1873,  Udderzook  was  indicted  for  the  murder  of  W.  S. 
Goss,  before  Butler,  J.,  at  tb^  Court  of  Oyer  and 
Terminer,  Chester  County,  Pennsylvania.  Udderzook 
and  Goss  were  brothers-in-law.  According  to  the 
version  of  the  commonwealth,  they  entered  into  a  con- 
spiracy to  defraud  certain  insurance  companies ;  and, 
Gosa  having  obtained  a  large  amount  of  insurance  on 
his  life  in  different  companies,  they  rented  a  small  frame 
tenement  in  the  suburbs  of  Baltimore,  where  they 
ostensibly  engaged  in  perfecting  an  invention  of  a 
substitute  for  India-rubber.  The  corpse  of  a  man  about 
the  size  of  Goss  is  procured,  and  brought  to  the  house 
in  a  box,  the  contents  being  represented  as  machinenr 
to  be  used  in  their  experiments.  While  Udderzook  is 
temporarily  absent  at  the  house  of  a  neighbour,  having 
with  him  a  third  person  (who  seems  to  have  been  picked 
up  as  a  convenient  person,  to  be  used  as  a  witness  when 
needed),  the  frame  tenement  occupied  by  the  inventors 
is  discovered  to  be  on  fire,  and  after  it  is  burned  to  the 
ground  Udderzook  makes  the  discovery  that  Gross  was 
in  the  house.  Search  is  at  once  made  for  Goss's  body, 
and,  of  course,  the  charred  remains  of  the  disinterred 
corpse  are  found,  and  everj-body  thinks  it  is  the  body  of 
Goss.  These  remains  are  sent  to  Goss's  family,  who 
pretend  to  recognise  them  as  his;  and,  shortly  after- 
wards, suit  is  brought  against  the  insurance  companies 
on  the  policies  held  on  Goss's  life.  The  companies 
contest  on  the  groiond  that  Gross  is  not  dead.  Verdict 
is,  of  course,  for  the  plaintiff;  but  the  corporations 
appeal.  Meantime  Goss,  carrying  out  his  part  of  the 
conspiracy,  becomes  a  wanderer,  first  in  Canada,  then 
in  Tennessee  and  elsewhere,  under  the  assumed  name  of 
A.  C.  Wilson.  Finally,  the  sinews  of  war  become 
exhausted,  and,  half  disheartened  and  broken  by 
excessive  drink,  he  returns  to  Chester  County,  Pennsyl- 
vania, where  he  hides  away  under  his  assumed  name. 
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And  now,  mark  how  readily  one  crime  enforces  the 
commission  of  another.  Udderzook,  fearing  that  Goss 
will  become  a  witness  against  him,  and  that  he  wiU  not 
only  lose  the  prospective  booty,  but  suffer  the  penalties 
of  perjury  and  conspiracy,  resolves  to  put  him  out  of 
the  way.  After  endeavouring,  unsuccessfully,  to  per- 
suade another  brother-in-law  named  Rhoades  to  become 
an  accomplice  (without  disclosing  to  him  in  a  definite 
manner  the  name  of  the  person  proposed  to  be  put  out 
of  the  way),  he  resolved  to  do  the  deed  Wmself.  A 
buggy  is  hired,  and  he  and  Goss,  alias  Wilson,  start 
across  the  country  from  Jennerville  about  nightfall. 
Udderzook  returns  about  midnight  with  the  buga',but 
Wilson  is  no  more  seen  alive.  That  night  the  wife  of  a 
farmer,  residing  near  a  wood  in  the  direction  of  which 
the  buggy  went,  heard  the  voices  of  two  men  hallooing, 
and  distinctly  heard  one  of  them  cry,  "Oh!"  The 
next  morning  a  smoke  was  seen  rising  from  the  wood. 
When  the  buggy  was  returned  to  the  owner,  the  iron 
supporting  the  dasher  on  the  lefl  side  was  broken ;  two 
of  the  bows  supporting  the  top  on  the  same  side  were 
broken  and  swinging  loose ;  the  oil-cloth  that  had 
covered  the  floor  was  torn  out  and  gone ;  the  blanket 
and  sheet  that  accomnanicd  the  bnggy  were  missing. 
Udderzook  gave  satisfactory  explanations  of  these 
accidents,  and  paid  the  damages.  It  seems  that  nothing 
was  suspected  until  about  three  weeks  afterwards,  when 

Sersons  passing  by  the  wood,  where  the  hallooing  had 
een  heaird  and  the  smoke  seen,  smtdled  carrion,  and  saw 
buzzards  congregating  at  a  particular  spot.  An  exa- 
mination discovered  the  body  of  a  man,  minus  the  arms 
and  legs,  stabbed  and  cut  in  numerous  places,  slightly 
covered  with  dirt  and  leaves.  Furtlier^earch  discovered 
the  arms  and  legs  buried  in  another  .place.  The  details 
of  the  evidence  by  which  this  mangled  and  decomposed 
corpse  was  identified  as  that  of  Wilson,  and  by  which 
Wilson  was  shown  to  be  none  other  than  Goss,  and  by 
which  the  body  burned  in  the  shop  in  Baltimore  was 
shown  not  to  be  the  body  of  Goss,  are  too  long  to 
recapitulate.  It  is  sufficient  to  say  that  it  was  of  such  a 
character  as  to  leave  no  room  for  doubt  in  the  minds  of 
the  jury,  and  fully  to  warrant  their  rerdiet  of  murder  in 
the  first  degree. 


APPOINTMENT  OF  CHIEF  OLEEK  IN 
BANKRUPTCY. 

Bt  the  profession  and  by  the  public,  the  announcement 
of  the  appointment  of  Mr.  Earrell  the  Chief  Clerk  in 
Insolvency,  as  Chief  Clerk  in  Bankruptcy,  will  be 
received  with  great  and  sincere  gratification.  That 
appointment,  now  made,  fulfils  the  desire  to  which  on  a 
previous  occasion,  commenting  on  the  constitution  of  the 
Court  of  Bankruptcy  under  the  recent  Act,  we  gave 
expression  in  the  strongest  manner,  that  the  public 
should  not  be  deprived  of  the  invaluable  services  and 
experience  of  an  oflicer  of  the  longest  standing  in  the 
Court,  to  whose  zeal  and  efficiency  the  highest  judicial 
testimony  had  been  accorde<i,  before  the  Committee  of 
the  House  of  Lords  appointed  to  report  upon  the 
amendment  of  the  Bankruptcy  law.  His  exertions 
have  been  unremitting  in  the  winding-up  of  the  in- 
solvency matters  pending  at  the  passing  of  the  Amend- 
ment Act,  and  it  is  iudntd  satisfactory  to  find  that, 
upon  the  cessation  of  his  duties  in  that  resfiect,  his 
services  in  another  capacity  are  still  to  be  retained. 
His  promotion  to  a  post  co-equal  with  that  of  Chief 
B^strar,  is  a  well  merited  recognition  of  his  ability, 
and  ensures  to  the  public  and  the  profession  the  aid  of 
a  gentleman,  who^e  courtesy  and  intimate  acquaintance 
with  the  administration  of  business  in  Bankruptcy 
have  commanded  universal  acknowledgment. 


NOTANDA. 

Contempt    of    Court;     atlachment;     discharge  from 
custody Mr.  Lawless,  Q.C.,  moved   that  the  defen- 
dant, Mr.  Daniel  Tracey,  solicitor,  should  be  discharged 
from  the  custody  of  the  governor  of  the  Four  Courti 
Marshalsea,  to  which  prison  he  had  been  committed  for 
contempt  of  court,  in  Rot  lodging  certain  books  of 
account  and  documents  needed  for  the  purposes  of  the 
suit  of  Murray  v.  Tracey.     He  stated  that  Mr.  Tracey 
had  been  in  prison  under  order  of  attachment  since 
July,  1871.    By  his  afiidavit  he  had  exonerated  himself 
from  the  contempt  as  to  the  documents,  and,  as  to  the 
books  of  account,  the  suit  being  At  an  end,  the  necessity 
for  their  production  ao  longer  existed.    There  w»s  a 
second  committal  for  contempt  against  Mr.  Tracey  for 
not  lodging  .£285,  in  obedience  to  the  order  of  the 
court  made  in  the  cause.    That  committal  was  dated 
May,  1873,  and,  «f  course,  would  remain  unaffected  by 
Mr.  Traeey's  discharge  under  the  committal  of  July, 
1871,   and,   therefore,   granting    the    present   motion 
would  not  enable  Mr.  Tracey  to  get  out  of  custody. 
Mr.  Foley,  Q.C.,  on  the  part  of  the  defendant,  bub- 
mitted  tliat  the  court  should,   if  possible,  put  Mr. 
Tracey  under  terms  jw  to  paying  in  the  money  for 
which  he  was  liable  to  the  ^aintiff.     This  motion  wai  to 
carry  the  outpost,  with  a  view  of  subsequently  attacking 
the  fortification,  and  in  the  result  releasing  Mr.  Tracey 
from  all  the  consequences  of  the  orders  of  the  court. 
Chattsuton,  V,C.,  said  he   did  not  see   his  way  to 
putting  Mr.  Traeey  under  anr  terms  in  reference  to 
this  particular  application,  with  which  alone  the  court 
had  to  deal.     He  (the  Vice-Chancellor)  perfecdjr  re- 
membered the  ease,  and  he  would  be  very  glad,  if  he 
could,  to  secure  to  the  plaintiff  the  sum  of  which  he  had 
been  unjustly  deprived.     But  the  motion  should  really 
he  dealt  with  on  the  special  facts,  and  as  the  affidavit 
expunged    the  contempt  by   non-production  of   the 
documents,  and  the  books  were  not  now  wanted,  the 
suitsbeiug  concluded,  he  was  bound  to  grant  the  dis- 
charge of  Mr.  Tracey  from  the  attachment  of  July, 
1871,  without  prejudice  to  the  attachment  of  May,  187S, 
under  which  he  was  also  in  custody  {Murray  v.  Tracey; 
V.C,  July  20,  1874). 

Contempt  of  Court;  attachment:  diachargefrom  custody — 
Afr.  Litton,  Q.C.,  moved  for  an  order  discharging  Mrs. 
Gallagher,  of  Crossmolina,  county  of  Mayo,  firom 
custody.  An  order  in  the  suit  had  been  made,  that 
Mrs.  Gallagher,  an  aged  lady,  should  bring  in  a  sum  of 
^238  and  lodge  a  deed  necessary  for  having  a  sale  of 
houses  in  Crossmolina.  Mrs.  Gallagher  brought  in  the 
money,  but  her  attention  was  not  specially  called  to  the 
duty  of  lodging  the  deed,  and  without  further  intima- 
tion or  warning,  it  was  alleged,  she  was  arrested  on  the 
14th  inst,  under  an  attachment  for  contempt  The 
sheriff,  seeing  the  danger  of  imprisoning  a  person  so  old, 
allowed  her  to  remain  out  of  jail  under  surveillance. 
The  solicitor  for  Mrs.  Gallagher  had  an  interview  with 
the  solicitor  for  the  other  side  before  the  arrest,  and 
stated  that  the  deed  was  either  lost  or  mislaid,  bcit  that 
every  effort  would  be  made  to  obtain  it,  and  it  was 
charged  that  no  statement  was  made  that  if  the  deed 
was  not  forthcoming  the  att:ichment  would  be  sought. 
Mr.  CJraydon,  for  the  deteudant,  opposed  the  ai)pli- 
cation,  on  the  ground  that  even  yet  Mrs.  Gallagher 
had  given  no  satisfactory  reason  for  not  produdng 
the  deed  and  the  contempt  therefore  still  existed. 
Chattertos,  V.O.,  held  that  under  the  special  cir- 
cumstances of  the  case,  aud  having  r^ard  to  what 
occurred  between  the  two  solicitors,  the  motion  for 
discharge  should  be  granted,  and  made  an  order 
accordingly.  (Galiayher  v.  GaUagher;  V.C.  July  20, 
1874.) 
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Mode  of  trial;  framing  of  issues;  trial  by  jury The 

plaintifig,  Thomas  Isaac  and  others,  propounded  the 
alleged  will  of  Catherine  Grant,  of  SioaLot^e^  Sunday's 
Well,  Cork,  who  died  on  the  26th  Feb.,  1873,  by  which 
will,  dated  12th  February,  1873,  she  bequeathed  her 
property  to  the  plaintiffs.  The  defendmit,.  the  Rev. 
Gt.'o.  D.  Urant,  pleaded  undue  execution,  want  of 
testamentary  capacity,  want  of  knowledge  and  approval^ 
undue  influence,  and  fraud.  Hickson,  on  the  part  of 
the  plaintiffs,  moved  to  fix.  the  mode  of  trial.  He 
asked  to  have  the  case  tried  by  a  special  jury.  Betoley, 
for  the  defendant,  also  desired  to  have  the  case  tried  by 
a  special  jury.  yVair«it,,J:  said  in  this  ease  both  the 
parties  concurred  in-desiring  to  have  the  case  tried  by  a 
jurr.  That  being  so,  they  had  a  right,  under  the  Act 
of  Parliament,  to  have  the  case  tried  by  a  jury.  The 
Act  provided  that,  in  any  case  in  wjiich  an  hejr-at-law, 
or  both  parties,,  concurred  ia  desiring  a  trial  by  jury,  it 
was  then  right  to  have  a  jury;  and,  theremre,  ia. 
directing  that  and  other  such 'cases  to  be  tried  before  a 
jury,  he  was  simply  acting  in  accordance  with  the 
provisions  of  the  statute,  which  were  absolutely  binding 
on  the  court,,  whatever  speculative  opinions  ought  be. 
entertained  ooi  the  subject.  There  was,  however, 
another  matter  of, importance  as  regarded  thepractice 
of  the  court  involved  iivthis  motipn.  When,  he  was 
appointed  judge  of  the  court  he  tbqpd  that  the  practice 
was  to  direct  a. ''  general  .issue  "  to  be  sent  to  the  jury — 
viz.,  whether  the  document  propounded  was  or  was  not 
the  last  will  of  the  alleged  testator.  Iinmediately  after 
his  appointment  he  communicated  with  Lord  Penzance, 
the  thai  judge  of  the  Court  of  Probate  in  England,, 
and  that  learned  judge  concurred  with  him  in  deeming 
it  desirable-  that  the  practice  of  the  courts  in  England 
atid  Ireland  shoulc}  be  the  same ;  and,  accordingly,  there 
had  been  ever  since  a  cordial  understanding  between 
the  courts ;  and,  so  f^r  as  he  was  aware,  the  practice  in 
that  court  corresponded,  with  the  practice  in  England, 
varied  in  that  respect  from  the  practice  in  his  court. 
He  communicated  with,  his  distinguished  prede- 
cessor (Judge  Keatinge),  and  that  judge  informed 
him  that  he  had  adopted  the  general,  issue,  after  deli- 
berate considwation  on  the  subject,  and  he  thought  it 
would  be  an  act  of  presumption  on  his  part,  even  with, 
the  view  of  making  the  practice  in  that  Qourt  opr- 
tespood  with  the  practice  in  England,  at.  ootte.  aud 
suddenly  to  make  a  change.  Accordingly,  up  to  that 
time  he  had  followed  the  practice  as  he  had  found  it; 
hut  he  thought  the  time  had  now  come  for  a  re^cpnsir 
deration  of  the  matter.,  He  had  som^  experienoe  Qf 
the  working  of  that  issue,  and  ha.d  had  opportunities  o( 
contrasting  it  with  the  working  of  the  English  practice, 
and  he  had  arrived  at  tho  conclusion  that  the  English 
was  the  better  system.  Ko  doubt,  the  sending  of  a 
general  issue  to  the  jury  sometimes  facilitated  a  suitor 
m  obtaining  a  verdict,  and  dimiiushed  the  risk  of  a 
disagreement,  because  it  was  more  ea?y  for  a  jury,  if 
noable  or  unwilling  to  agree  upon  the  specific  questions 
raised  upon  the  pleadings,  to  come  to  an  agreement 
upon  the  general  issues— whether  the  document  pro- 
pounded was  or  was  not  the  last  will  of  the  alleged 
testator.  It  was,  therefore,  possible  that  in  some  cases 
jories  had  been  able  to  agree  on  the  general  issue  who 
would  not  have  agreed  upon  the  specific  issues.  lie 
thought,  however,  that  that  was  not  a  sufiicient  reason 
for  depriving  the  parties  of  the  benefit  of  having  the 
specific  allegations  of  tact  on  each  side  determined  b^ 
tile  jury,  and  he  had  determined  to  change  the  prac- 
tice m  that  respect,  and,  instead  of  sending  to  the  jury 
the  general  issue,  he  would  send  special  questions  upon 
each  point  raised  by  the  pleadings,  lu  the  present 
case  the  will  was  propounded  by  the  plaintiffs,  and 
the  defendant  had   traversed   the   due    execution   of 


the  will  and  the  testamentary  capacity  of  the  deceased ; 
he  denied  that  she  knew  and  approved  of  the  ontenls 
of  the  will,  and  he  charged  fraud  and  undue  influence. 
A,ccordingIy,  he  (the  judge),  would  direct  issues  to  be 
sent  to  the  jury  upon  each  of  these  allegations — 
whether  the  will  was  duly  executed  in  accordance  with 
the  statute;  whether  the  testatrix  at  the  time  she 
signed  it  was  of  sound  mind,  memory  and  understand- 
ing ;  whether  she  knew  and  approved  of  its  contents ; 
whether  her  signature  was  procured  by  the  undue 
infliience  of  the  plaintiff,  or  thoir  acting  with  him,  as 
alleged ;  and  whether  it  was  procured  by  fraud  as 
alleged..  He  would  take  the  finding  of  the  jury  on 
each  of  these  issu^.  and  these  findings  would,  of 
course,  determine  the  main  question  in  the  case — 
whether  the  document  propounded  by  the  plaintiffs  was 
or  was  not  the  last  will  of  the  deceased.  The  present 
motion. would  be  granted-:— to  have  the  issues  tried  out 
before  a  special  jury  {haac  v.  Grant;  Pro.,  Feb.  II, 
1874J. 

Interpleader;  real  estate  — Seeds,,  on  behalf  of  the 
Sheritf'of  Waterford,  moved  for  an  interpleader  order 
to  detennijne  the  ownership  of  a.  farm  in  that  county, 
which  the  sheriff  .had  taken  possession  of„  as  being  the 
defendant's,  under  an  ex«^uti6n.at.  tlie  instance  of  the 
njaintiff,  the mauiigecof  a.bankat  Lismorc,  but  which 
had  since  been  claimed  by  the  defendant's  husband. 

FiTZGEHALD,  B I  Cannot  issue  an  interpleader  order 

to  decide  the  right  to  real  estate  (Gardiner  v.  Hinds; 
Con.  Ch.,  Mar.  17,  1874). 

Pinal  examination;  certificate  qf  conformUy — The 
bankrupt  had  lately  carried  on  business  as  a  grocer  in 
Kilkenny.  He  had,  formerly,  been  in  the  coal  trade  in 
Cork.  The  sitting  was  .for  final  examination.  Mr. 
Molloy,  for  the  assignees,  asked  for  an  adjournment  of 
the  final  examinatioi)  sine  die.  Air.  Bradley,  under  the 
order  of  the  Coui;^,  appeared  for  the  bankrupt.  It 
appeared  that  the  .bankrupt  had  carried  arrangements 
while  trading  in  Cor^  in  the  years  1869,  '69,  and  '71. 
In  his  last  arrangement  he  proposed  to  pay  2s.  6d.  in 
the  pound ;  but  he  never  paid  any  of  it,  and  came  to 
Kilkenny,  where  he  opene^  the  grocery  business  without 
any  capital.  He  applied  foe-  itpd  obtained  a  spirit 
grocer's  licence,  which  he  nev^  paifl  for.  He  was  fined 
2.l4.tbr  selling  drink  without, a.  licence,  which  he  never 
paid.  His  debts  now  amoiintedl  to  £1,247,  and  hia 
a.ssets,  which  he  put  doym  at  £185,  would  realize  £42. 
His  profits  on  his  trading  for  12  months  he  set  down  at 
£119,  and  his  personal  and  trade  expenses  were 
£393  1  Is.  The  bankrupt  was  e.xamined  by  Mr.  Molloy. 
IIaumson,  J-,  said  this  was  one  o{  those  cases  which 
t|te  Court  should  deal  with  in  a  manner  calcuhited  to 
put  a.  stop  to  this  kind  of  trading,  yudei:  the  old  Acti 
the  final  examination  and  certificate  were  substantially 
taken  together,  but  under  the  re<^nt  Act  the  judge  was 
coerced,  eveq  if  the  trader  were  guilty  of  fraud  and 
mal-practices  of  a  serious  description,  if  he  believed  the 
accounting  statement  to  be  true,  to  pass  the  final  exa- 
mination. Th^  question  as  to  the  certificate  was  then 
reserved.  The  passing  of  the  final  examination  in  this 
way  was  calculated  to  mislead  persons  unacquainted 
with  the  provisions  of  tl^e  new  Act,  and  they  regarded 
the  trader  as  a  certificated  bankrupt.  This  was  a  point 
upon  which  the  mercantile  community  required  to  be 
informed,  and  if  persons  chose  to  deal  with  an  uncerti- 
ficated bankrupt  as  if  he  had  been  certificated,  they 
had  but  themselves  to  blame.  In  this  particular  case 
the  bankrupt  traded,  in  lb54,  in  Clonmel,  and  com- 
pounded With  his  creditors  for  6s.  8d.  in  the  pound  in 
£2,2UU.  Subsequently,  he  opened  in  the  coal  trade  in 
Cork,  and  in  1669  and  1870  compounded  for  4s.  on 
£685 ;  and  in  the  end  of  last  year,  having  opened  in 
Kilkenny,  he  again  proposes  an  arrangement  with  his 
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creditors  for  2a.  in  the  pound.  This  eventuated  in 
bankruptcy.  The  bankrupt  had  given  in  estimates  as 
regards  his  affairs,  vrhich  were  wholly  unvouched,  and, 
as  a  reason  for  not  producing  books  or  papers,  he 
stated  that  they  had  been  thrown  out  of  the  house  in 
Cork  by  his  landlady,  and  his  son  gathered  them  and 
bound  them.  The  case  presented  a  disastrous  course 
of  trading,  and  he  would  adjourn  the  examination  sine 
die,  with  liberty  to  the  bankrupt  to  re-open  it  when 
he  was  prepared  with  a  more  satisfactory  statement  of 
his  affairs.— (/n  re  W.  aOtoyer;  Ba.,  May  8,  1874.) 
Absconding  bankruj^;   expenses  of  trying  to  arrest; 

escape  of  bankrupt In  this  case  the  act  of  bankruptcy 

was  absconding.  In  the  course  of  the  examination  of 
the  witnesses  it  had  seemed  probable  that  the  bank- 
rupt was  about  to  start  from  Queenstown  for  America 
with  a  sum  of  money.  The  petitioning  creditor  at  once 
[filed  informations  in  the  police  court,  and  sent  a  special 
messenger  to  Cork  to  identify  the  bankrupt,  and  point 
him  out  to  the  police  authorities.  The  bankrupt  esca[>ed. 
Perry,  for  the  assignees,  now  moved  that  they  be 
allowed  the  expenses  incurred  in  the  ineffectual  attempt 
to  arrest  the  bankrupt.  Miller,  J.  (after  communi- 
cating with  HAttRisoN,  J.,  before  whom  the  case  had 
been),  allowed  a  sum  for  expenses  {Re  J.  Payne;  Ba., 
Mar.  20,  1874.  A  similar  order  was  made  in  Re  Byrne 
snbsequently.  In  that  matter,  which  is  mentioned 
tmte,  p.  109,  the  bankrupt  had  afterwards  been  adjudi- 
cated on  another  act  of  bankruptcy.) 

THE  APPELLATE  JURISDICTION  OF  THE 

HOUSE  OF  L0KD3. 
The  Timet  observes  that  the  diacusdon  raised  in  the 
House  of  Commons  on  the  motion  to  go  into  committee  on 
tlie  Judicature  Act  Amendment  Bill  was  a  reoiarkable 
illuatration  of  the  extent  to  which  an  affectioante  regard 
for  fictions  may  be  carried.  Sir  George  Bowyer  exerted  all 
bis  poweis  of  persuasion  to  induce  tlie  House  to  reverse  the 
policy  of  the  last  year,  and  to  reinstate  what  is  called  the 
House  ot  Lords  as  the  Court  of  Ultimate  Appeal  of  the 
TTuited  Kingdom.  The  truth  is  that  the  House  of  Lords 
is  not,  and  has  not  for  a  long  time  been,  our  Court  of 
Ultimate  Appeal.  For  the  greater  part  of  a  century  the 
fonction  of  sitting  in  judgment  over  the  decisions  of  the 
inferior  tribunals  has  been  practically  relegated  by  the 
Lords  to  a  fmall  court  composed  of  members  of  their  body, 
and  this  nbdioatiun  uf  power  on  the  part  of  the  whole  House 
was  funnally  reoogniised  and  enforced  by  Lord  Lyndhurst 
thirty  years  ago.  The  existing  court  of  ultimate  appeal 
may  be  defined  as  composed  of  those  members  of  the  Upper 
House,  and  those  only,  who  have  filled  judicial  offices  or 
have  been  otherwise  trained  to  the  exercise  of  judicial 
powers,  and  to  call  this  court  the  House  uf  Lords  is  a 
misdescription  which  appears  to  be  only  too  powerful  in 
mialeadiag  superficial  observers.  The  title,  as  Mr.  Serjeant 
Simon  remarked,  is  a  fiction,  and  when,  putting  it 
aside,  we  proceed  to  Inquire  into  the  characteristics  of  the 
oonrt  which  is  so  wrongly  prenented  to  the  public,  we  find 
it  is  subject  to  defeats  which  are  universally  confessed. 
Althongb  litte  more  than  half-a-dozen  peers  are  eligible  to 
sit  on  it,  no  one  can  now  be  a  member  ol  the  court  who  is 
not  a  peer  ;  it  is  now  proposed  that  it  may  be  recruited  by 
the  addition  of  members  having  no  share  in  the  legislative 
powers  uf  the  Upper  Bouxe.  A  court  containing  commoners 
as  well  as  peerti,  and  sitting  irrespective  of  the  session  of 
Parliament,  may  be  called  the  House  of  Lords,  but  it  would 
no  more  be  the  House  of  Lords  than  the  Court  of  Session. 
The  proposal  amounts  to  a  confession  of  the  force  of  all  the 
arguments  for  a  severance  of  the  connexion  between  the 
Upper  House  and  the  ultimate  court  of  appeal,  but  pleads 
for  the  retention  of  a  fictitious  name  ;  and  it  was  impossible 
to  suppose  that  the  House  of  Commons  ouuld  listen  to  this 
suggestion  alter  the  Lords  themselves  had  rejected  it,  and 
by  way  of  reverral  of  the  policy  adopted  last  year.  Not  a 
few  lawyers  joined  in  the  sentimental  regrets  of  Sir 
George  Bowyer,  but  we  fear  their  speeches  will  not  heighten 
our  regard  for  their  judgment  as  members  uf  a  Legislature. 


THE  JUDICIAL  STAFF  IN  lEELAND. 

The  want  of  national  coheriveness  in  the  Irish  character 
has  frequently  been  the  theme  of  reproach ;  the  dannisli 
spirit  which  has  contributed  to  help  Scotsmen  on  in  the 
world  has  been  found  wanting  beyond  St.  George's  Channel, 
and  the  popular  notion  that  "when  one  Irishman  is  to  be 
roasted  another  is  always  ready  to  turn  the  spit "  is  perhaps 
n»t  far  from  being  true.  Yet  it  must  in  fairness  be  admitted 
that  there  is  at  least  one  subject  on  which  Irishmen  an 
unanimous  even  to  ferocity.  They  will  not  endure  to  tee 
any  diminution  of  the  public  patronage,  and  they  reKsrd 
tbe  labours  of  the  official  economist  as  something  like 
sacrilege.  If  Edmund  Burke  had  expounded  in  the  Parlia- 
ment on  College  Green  that  "  Ecunomical  Beform  "  which 
is  among  tbe  most  splendid  monuments  of  his  political  great- 
ness, he  would  have  been  hooted  out  of  his  native  Und ;  nor 
is  it  even  possible  to  conceive  any  later  champion  of  econnmy 
in  the  House  of  Cummons — Joseph  Hume,  for  instance,  or 
Ricliard  Cobden — as  tbe  popular  representative  of  an  Irinh 
constituency.  Retrenchment  is  in  the  eyes  of  most  Irish- 
men a  crime  against  society  ;  and  the  threat  of  it  is  enough 
to  unite  Libertds  and  Conservatives,  Loyalists  and  National- 
ists, in  a  sulid  phalanx  of  determined  opponents.  To  put 
public  economy  to  the  ruut  all  weapons  and  all  tactica  sio 
admis!>ible.  If  facts  seem  to  indicate  that  retrenchment 
may  be  practical  and  useful,  so  much  the  wome  fur  the 
facts.  If  advocates  of  economy  take  their  stand  on  prin- 
ciples which  cannot  be  openly  disavowed,  it  is  easy 
to  impute  illiberal  motives.  What  is  peculiar  is  thtt 
tbe  Irish  mind  is  perfectly  sincere  in  refusing  to  see  the 
facts,  and  accepts  the  imputation  of  bad  motives  with 
equally  unhesitiiting  faith.  This  intellectual  temper  is  must 
onriously  exhibited  in  a  Return  recently  printeil  by  order 
of  the  Houee  of  Commons,  showing  in  a  compamtiTe 
form  the  judicial  work  done  in  England  and  in  iielaod. 
In  innocent  forgetfulness  of  the  view  that  Irishmen  take  of 
retreocbment,  we  ventured  to  suggest,  some  mouths  a^ 
that  a  considerable  saving  might  be  effected  on  the  Irub 
legal  estahliHhment  by  suppressing  the  Judgeship  in  the 
Court  of  Exchequer  tben  left  vacant  by  the  deatb  of  tbs 
late  Chief  Baron.  We  founded  our  argument  for  this  pur- 
ticuUr  economy  on  what  we  assumed  tu  be  the  undisputed 
as  well  as  indisputable  fact  that  every  Judge  on  the  English 
Judicial  Establishment  has  twice  or  three  times  as  much 
business  to  dispose  of  as  the  official  who  fills  a  corresponding 
place  in  Ireland.  In  the  tempest  of  wrath  this  propositiuo 
and  the  reasons  assigned  for  it  elicited,  wa  were  sstunii'hed 
to  find  ourselves  accused  not  only  of  "malignity,"  but  of 
"  misrepresentation."  The  former  charge  must  remain  for 
what  it  may  be  worth ;  the  latter  is  disposed  of  by  th« 
Return  to  which  we  have  referred.  Bnt  the  Return  was 
moved  for  by  Mr.  Sullivan,  the  member  for  Louth,  evidrntl; 
with  tbe  hope  that  by  bringing  intu  broad  daylight  the 
plain  &cts  of  the  comparison  the  belief  that  Irish  Judges 
do  much  less  work  than  English  Jodgres  would  be  once  for 
all  exploded.  This  is  almost  a  touching  instance  of  the 
faith  that  if  facts  tell  in  favour  of  retrenchment  they  hsvs 
no  business  to  be  facts,  and  should  disappear  accord- 
ingly. 

In  spite,  however,  of  Mr.  Sullivan's  trusting  appeal  to 
the  conscience  of  statistics,  the  comparison  appeiuing  upon 
the  face  of  the  Return  is  so  far  from  weakening  tbe  case 
which,  as  it  seems  to  us,  can  be  made  against  tbe  present 
constitution  of  tbe  Irish  Judicial  Bench,  that  it  streugthens 
all  we  have  urged  ;  and  affords  grounds  for  proposals  of 
more  sweeping  change  than  we  have  hitherto  ventured  to 
suggest.  The  form  of  the  Return  is  unn  ecessarily  complex ; 
the  judicial  work  dune  in  Ireland  and  England  respectively 
is  compared  for  each  of  the  four  years,  1862,  187U,  1871, 
and  1872,  but  the  Irish  statistics  for  the  first  year  are 
imperfect,  and,  on  the  whole,  the  variations  in  tbe  amount 
of  business  are  so  inconsiderable  that  a  comparison  for  the 
year  1872  alone  will  suffice  to  show  the  drift  of  this  contri- 
bution to  the  controversy.  It  will  be  as  well  to  nutioe  the 
different  branches  of  legal  business  separately,  and  to 
remind  the  public  of  tbe  relative  strengtli  of  the  English 
and  Irish  Judicial  Staff  in  the  severid  Courts.  In  the 
three  Superior  Courts  of  t^ommon  Law  in  England  there 
are  eighteen  Judges  ;  in  Ireland,  in  the  same  Courts,  there 
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are  twelra  Jadgea.  But  in  1872  the  write  issued  out  of 
tbe  English  Coorta  of  Common  Tjkw  (though  showing 
a  oonsidenible  dimination  comfiired  with  previous  years, 
owing,  presamably,  to  the  deTelo(Hnent  of  butdnesg  in.  the 
County  Courts),  numbered  63.92(>,  while  the  Irish  Courts 
issued  only  17,liS6i  The  judgments  entered  op  were  io' 
England  23,554,  and  in  Ireland  4,481.  It  thus  appears 
thxt  the  actual  pniportion  ot  legal  business  finally  disposed 
of  by  the  twelve  Iriiih  J  odges  was  less  than  one-fifth  of  the 
qnantity  which  the  eighteen  English  Judges  got  through. 
The  proceedings  in  Chambers  in  England  were  187,287  ;  in 
Ireland,  2,653.  The  total  number  of  verdicts  given  both  in 
town  and  on  drcuit  was,  for  England  2,608,  and  for  Ireland 
510  ;  and  the  respective  amounts  recovered  were  £386,883 
and  £84,171.  Of  the  English  verdicts,  too,  not  one  in  ten 
was  for  £20  or  under  ;  while  those  recorded  in  Ireland'  below 
that  limit  were  in  the  proportion  of  about  one  in  foor. 
These  figures  will  be  sufficient  to  show- the  insignificance  of 
Urn  Irish  business'  compared  with  that  transaoted'.  in  this 
eooDti7  by  a  judicial  staff  only  one-third  more  numeions 
than  the  Irish  Cbnunon  Law  Bei<ch.  In  Chancery,  from 
the  nmtnre  oi  the  procedure,,  the  comparison  cannot 
be  so  precise,  but  the  disparity  of  the  work  done  is^  quite 
as  great.  The  English  Equity  Bench  consists  of  the 
Lord  Chancplior,  the  two  Ijords  Justices  in  Appeal,  the 
Master  of  the  It<41s,  and  the  three  Vioe-Chancellors.  In 
IreUnd  w«  ba««  the  Lord  Chancellor,  the  Lord  Justice, 
the  Master  of  the  Rolls,  and  the  Vice- Chancellor.  It  must 
not  be  forgotten,  of  course,  that  much  of  the  real  business 
of  the  Court  is  done  in  butb  countries  by  subordinate  and 
semi-judicial:  officers.  Yet  we  can  in  seme  n>easure  comt 
pare  the  pMssore  of:  vrork  in  the  two  establishments  by  the 
figures  at  the  Return.  In  1872  the  bills  or  other  original 
processes  filed:  in  the  Englidi  Court  of  Chancery  weie 
3,444;  in  Ireland  they  were  874.  In  England  27,636 
snminonaes  were  issned ;  in  Ireland,  860.  In  England 
there  were  1,204  "hearings ;"  in  Ireland,  222.  It  remains 
only  to  notice  the  business  of  the  Admiralty,  Probate,  and 
MatrimoDial.  Courts.  In  the  Court  of  Admiralty  in  Eng- 
land 884  causes  were  instituted  in  1872—838  in  London, 
and  44  in  Lirerpool ;  in  Ireland  there  were  44  in  alL  The 
English  Probate  Court  granted  15,116  probates  and.  ad- 
ministratinna^  entertained  567  causes,  and  dealt  with  660 
motioM  and  71  trials.  The  same  Judge  in  divorce  bust^ 
ness  disposed  of  810  motions  and  168  trials.  The  total 
number  of  probates  and  administrations  granted  in  Irelan<i 
in  the  same  year  was- 1,869  ;  and  there  were  154  probate 
causes,  27&metiens,  and- 69  trials.  The  matrimonial  busi- 
ness in  Ireland,  where  the  Divorce  Act  is  not  in  force,  is 
naturally  small ;  tbere  were  iO'  the  year  reviewed  no  more 
tium  20  motions  and  fbur  trials.. 

The  mowing  of  these  facte  can  hardly  be  disputed  even 
by  Mr.  Snilivan.  It  is  clear  that  a  jadicial  staff  entirely 
diiproportioned  to  the  work  is  kept  np  in  Ireland,  of  course 
at  the  public  expense,  and  it  is  no  doabti  so- kept  up  for 
politiol  nasoBS.  Those  reasons  may  be  entirely  con- 
tempiible  or  moderately  respectable.  They  may  represent 
simply  the  desire  of  Govsrtimeuts — Whig  or  Tory,  it  matters 
not — to  hold  in  hand  a  convenient  sort  of  currency  for 
trafficking  in  the  support  of  placemen,  or  they  may  arise 
eat  of  the  policy  of  keeping  the  educated  ranks  of  the 
Boman  Catholics  well  affected  by  enlisting  them  in  the 
■errioe  of  the  Stata  The  former  influence,  which,  we 
are  afraid,  has  been  hitherto  the  operative  one  in  Irish 

tpoimes^  is  rapidly  losing  ite  force.  Govemmente  are 
b^inning  to  perceive  that  Irishmen  are  leaving  their 
e-bnnting  nprcsentatives  very  little  to  sell.  The  Home 
e  fiilly,  though  it  be  but  a  passing  fever  fit,  has  thrown 
■  Irish  politics  out  of  relation  to  the  rest  of  public  afiairs, 
and  a  Minister  has  no  longer  any  temptation  to  bid 
ibr  Irish  votes.  As  for  the  system  of  liberalising  the 
Irith  Roman  Catholic  community  by  multiplying  ottices  in 
Ireland,  we  confess  it  does  not  commend  itsell  to  us  as 
either  a  very  hopeful  or  a  very  moral  scheme.  If  we  have 
noifaing  better  t<>  build  up  in  oppooition  to  the  advance  of 
DIttamontanism  than  the  allegiance  of  a  few  Judgesi, 
Magistrates,  and  placemen,  we  may  as  well  almndon  the 
breach  at  oaee.  The  less  we  allow  any  such  arriire  peniie 
to  warp  our  jndgnient  and  onr  policy  in  dei^ng  with 
Inland,  the  more  likely  are  we  to  make  way,  however 


slowly,  towanis  conciliating  the  people  to  a  rule  whioli,  in 
order  to  be  truly  just  and  truly  generous,  must  practise  a 
■wise,  watchful,  and  honest  economy.— 2^  Timet. 


THE  PROFESSION  OF  THE  LAW. 

In  Judge  Plerrepont's  oration  at  Yale  college,  he  informed 
his-  audience  that  in  the  city  of  Amalfi.  a  council  of  the 
Roman  Cstholio  Church  decreed,  that  no  one  who  was 
engaged- in  the  praetice  of  law  could  enter  the  kingdom  of 
heaven;  and  that  "in  th*  city  of  New  U^ven,  Noah 
Webster  biught  the  claldreii  of  America  by  picture  before 
they  could  read,  and  by  iable  at  their  first  lisping,  that  the 
farmer  was  honest  and  that  the  lawyer  was  a  rogue."  There- 
upon Judge  Pierrepont  entered  into  a  serious  and  eloquent 
defence  of  our  profession  against  ecclesiastical  attacks.  It 
was  scarcely  needed.  It  is  a  source  of  great  delight  to  us 
as  lawyers  to  know,  that  the  '■  lawyers  "  spoken  of  in  the 
New  Testament  were  notlawyers  in  the  sense  of  the  word 
as  used  at  the  present  day,  but  were  more  nearly  priests, 
the  expounders  of  the  church-law.  So  the  legal  gentleman 
who  tempted  our  Saviour  was  a  clergyman  rather  than  a 
lawyer,  and  so  thosu  on  whom  our  Saviour  denounced 
"  woe  "  were  gentlemen  of  the  ecclesiastical  and  not  of  the 
legal  robe.  We  say  this  affords  us  delight,  not  at  the  un- 
enviable position  of  those  persons,  but  that  the  accusation 
should'  »ecoil  like  the  boomeran?  on  the  noses  of  the  c'ass 
who  utter  it.  As  for  Noah  Webster,  he  was  a  good  lexi- 
oographer,  and  a  good  enough-  man  to  write  a  cliild's 
spelling-book,  but  his  ideas  about  lawyers  were  antiquated 
and  smack  of  'the  Ark-,  like-  his  Christian  name.  We 
decidedly  prefer  Daniel  o6  the  same  surname  on  this  point. 
We  think  that  a-  profession  which  Daniel  Webster  chose 
will  be  able  to  bear  up  under  the  implied  censors  of  Noah 
and  his-spelling-book. — Albany  Law  Journal. 


NOTrGtJlETT-;   bdt .The  celebrated  verdict  of  "Not 

gailty.;  but  don't  do  it  again"  has  been  rivalled  if  not 
surpassed  by  the  finding  of  a  jury  the  other  day  at  the 
Notiij^htm  Assizes.  The  case  was  an  indictment  for 
obtaining  money  under  false  pretences,  the  piisoner,  William 
Cowlensbaw,  being  charged  with  falsely  pretending  that  he 
was  ■»•  certified  schoolmaster.  It  was  proved  that  he  had 
aoswered  in  person  an  advertisement  for  a  certified  school- 
mMter  for  certain  scliools  at  Bingham  ;  that  he  had  stated 
his  name  to  be  Woodward,  and  said  that  he  had  been  trained 
at  Saltliy  and  had  passed  96  scholars.  In  order  to  have 
dnne  this  he  nmst  have  been  a  certified  schoolmaster.  He 
subsequently  sent  a  copy-ot  testimonials,  which  turned  ont 
to  be  false.  Ho  was  tnen  engaged  as  a  schoolmaster  until 
March,  was  paid  sums  of  money  amounting  to  about  £24, 
and  entered  into  an  agreement  for  a  permanentschoolmaster- 
ship  at  £60  per  annum,  with  half  the  Government  grant 
and  a  house  and  garden.  After  communication  with  the 
Education  Department,  it  turned  out  that  the  name  of 
Samuel  Woodward  assumed  by  the  prisoner  was  that  of  a 
schoolmaster  since  dead,  under  -sriiom  he  had  served  as  an 
assistant.  The  case  having  been  summed  up  to  them,  the  jury, 
after  consideration  said^  "  We  find  he  has  done  -wrong,  but 
we  recommend  him  to  mpr<^."  The  Judge  wished  to  know 
whether  they  found  the  prisoner  guilty  or  not  guilty,  and 
the  jury  were  understood  to  say  that  they  found  him  not 
goilty  but  recommended  him  to  meroy."  This  verdict 
was,  it  appears,  received  vrith  "some  laughter;"  and  bis 
Lordship  having  explained  to  the  jury  tliat  a  reoommendar 
tion  to  mercy  was  an  unnecessary  appendage  to  an  acquittal, 
they  retired  from  the  court  to  consider  this  explanation. 
In  an  incredibly  short  time  they  had  mastered  it,  and 
returned  into  court  with  a  verdict  of  not  guilty. — P<dl  MM 
OaztUt. 

Dbink  as  a  SotJBCB  or  CRiir*.— At  the  Warwickshire 
Assizes  recently  Mr.  Justice  Denman,  in  charging  the 
grand  jury,  referring  to  drink  as  a  prolific  source  of  crime, 
mentioned  as  an  illustration  of  this  that  there  were  thirty- 
nine  prisoners  for  trial  at  the  last  Liverpool  Assizes,  one- 
third  being  cases  of  murder,  manslaughter,  and  unlawftU 
wounding,  every  one  of  which  was  directly  attributable  to 
drink. 
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ADMISSIONS  TO  THE  BAB  IN  AMERICA 

Considerable  discussion  is  guing  on  in  some  of  the  law 
journals  with  reference  to  the  practice  of  admitting  candi- 
dates to  the  bar  upon  no  other  guaranty  of  fitness  ^an  the 
diploma  of  a  law  school.  The  law  journals  nhich  have 
discussed  the  propriety  of  this  practice,  have,  so  far  as  we 
know,  taken  grounds  against  it.  The  Albany  Law  Journal, 
The  Legal  lutelligeucer,  the  Washington  Law  Keporter, 
and  the  Daily  Begister  have  recently  culled  attention  to 
the  practictt,  taking  ground  in  favour  of  its  abulishmeut. 

The  Albiuiy  Law  Journal  for  Hay  23  cuntaii«d  a  brief 
but  pointed  reference  to  this  subject,  which  has  called  forth 
two  or  three  commendatory  letters.  It  said  :  "  Within  the 
past  two  weeks  the  ranks  of  the  legal  prot'rssion  in  this 
state  have  been  swelled  by  the  admission  to  the  bar  of 
about  four  hundred  gentlemen.  It  is,  however,  doubtlul 
whether  the  profestdon  is  to  be  congratulated  for  this 
accesi'ion.  In  1871  the  legislature  provided  that  a  term  of 
three  years'  study  should  be  necessary  to  qualify  a  person 
for  admission  to  the  bar,  but  at  the  same  time  excephid  th 
law  schools  of  the  state  from  the  provisions  of  the  act.  A 
the  graduates  of  tlieee  schools  are  entitled,  by  statute,  to 
admiKsion  to  the  bar,  and  as  the  term  of  study  in  some  of 
them  covers  only  nine  month-,  and  in  none  of  them  exceeds 
two  years,  the  practical  f^ect'Of  the  act  has  been  to  drive 
students  to  the  law  scliouls  as  a  short-cut  to  the  bar. 
These  schools  are  good  so  far  as  they  go,  but  that  they  are 
equal  to  the  proper  preparation  of  yoang  men  for  the 
practice  of  the  legal  prufesxion  is  not  true.  The  instruction 
of  the  school  combined  with  that  of  the  office  is  to  be 
preferred  to  the  instruction  of  either  alone ;  but  if  a  young 
man  can  avail  himself  of  only  one,  he  would  much  better 
take  that  of  the  office.  Be  will  there  get  some  experi- 
mental knowledge  along  with  his  theoiies,  which  he  never 
can  do  at  a  cohool.  We  believe  that  no  man  should  be 
admitted  to  the  bar  without  having  first  studied  the  law 
for  at  leost  three  years,  and  that  at  least  a  year  uf  that 
term  should  be  spent  in  the  office  of  a  practising  attorney. 
Anything  short  of  this  is  an  injury  to  the  student  himseU. 
Every  lawyer  who  has  turned  his  attention  to  the  matter 
knows  that  a  prematura  rushing  into  practice  without  a 
competent  knowledge  of  the  law  hag  blasted  the  hopes  and 
ruined  the  expectations  of  hosts  of  young  men  who,  properly 
instructed,  might  have  acquitted  themselves  creditably.  It 
is  an  old  observation,  and  one  generally  tme,  "that  if  a  man 
does  not  obtain  a  character  in  any  profes-iion  soon  after  bis 
eiitrance  therein  he  is  not  likely  ever  to  obtain  one." 

The  Daily  Register  pithily  »ays  :  "The  question  then 
resolves  itself  into  this  :  Who  shall  stand  as  sentinels  at  the 
entrance  to  the  bar — members  in  active  practice  of  the  law 
and  identified  with  the  honor  and  dishonor  of  the  profession, 
or  those  who  have  studied  the  theory  of  the  law  only  and 
teach  it  to  all  comers  who  can  pay  the  matriculation  fee  f " 

It  seems  that  in  New  York  a  law  exists  which  provides 
■that  a  certificate  of  certain  law  schools,  setting  forth  the 
£kct  that  the  holder  has  studied  law  for  tno  years,  shall  be 
held  to  be  sufficient  to  entitle  the  presenter  thereof  to  be 
admitted  to  the  practice  of  the  law  in  any  of  the  statu 
courts.    Concerning  this  law,  the  Daily  Hegister  says  : 

"This  law  virtually  denies  to  the  judges  on  the  bench 
and  the  lawyers  practising  at  the  bar  any  authority  to  pass 
apon  the  qualifications,  either  mental  or  moral,  of  candi- 
dates for  admission,  except  such  as  have  xtudied  fur  three 
years  in  some  law  office.  We  will  not  now  stop  to  speak  of  this 
invidious  distinction,  but  confine  ounelves  to  the  question  : 
Is  it  wise  in  the  profession  to  part,  without  a  struggle,  with 
the  power  to  examine,  by  a  committee  of  members  iu  good 
(tauding,  into  the  qualifications  of  men  seeking  admission  to 
the  most  coni-ervative,  the  most  influential  and  the  most 
honorable  of  all  the  learned  professions  1  We  think  that  a 
sufficient  number  of  unworthy  members  have  crept  in  under 
the  system  which  this  law  overrides,  and  society  has 
grievously  suffered  at  the  hands  of  those  ignorant  and  bad 
men,  but  op^n  wide  the  gate  and  let  a  profei<sor's  certificate 
insure  ready  admission  to  the  bar  and  soon  you  will  have 
our  courts  filled  with  mere  theorists  and  speculators,  whose 
blunders  and  mispleadings  will  cause  great  confusion  and 
leriuus  losses." 

The  New  York  bar  association  have  lately  had  the  matter 


under  discussion,  but  with  what  result  we  are  not  informed 
At  a  recent  meeting  of  the  Washington  bar  association  a 
resolution  was  passed  for  the  appointment  of  a  committee  to 
wait  upon  the  judges,  and  to  urge  that  the  rule  of  court 
under  which  graduates  from  the  various  law  schools  in  that 
«ity  are  admitteil  to  tlie  bar  without  examination,  be  ao 
modified  as  to  requirearefereuceof  the  applicationaofsuch 
graduates  to  examining  committees,  for  action  and  report 
as  in  other  cases. 

In  iSt.  Louis  candidates  for  admittance  to  the  bar  must 
undergo  a  rigid  examination  before  the  five  circuit  judgw, 
unlesx  they  are  attorneys  of  some  other  court  of  Miswnri, 
or  have  been  graduated  from  one  of  the  two  Uw  schools  of 
this  state.  Out  of  each  class  of  candidates  examined,  a 
bugs  per  centage  is  uiiually  rejected  ;  and  candidates  a:« 
not  unlrequently  rejected  who  have  diplomas  from  the 
leading  law  schools  of  the  country.  It  lucks  odd  to  lee 
lawyers  who  have  had  twenty  years'  successful  practice  in 
other  states  sit  down  with  the  tyios  and  undergo  a  searching 
examination  m  the  elements  of  the  law  ;  but  justice  to  tlie 
public  and  to  the  bar  require  that  all  shoold  go  thmagli 
this  ordeal.  And  it  has  happened  in  theoe  exaiiiinationi 
that  old  lawyers,  or  at  least  that  old  men  claiming  to  be  old 
lawyers,  have  been  rejected,  and  not  improperly  ;  snd  it 
baa  not  unfrequently  happened  that  young  men  who  came 
armed  with  the  diplomas  of  law  schools,  have  betrayed  in 
these  examinations  scarcely  the  faintest  glimmering  uf  legal 
knowledge 

Whether  the  diploma  of  a  law  school  ought,  without 
further  examination,  to  entitle  its  possessor  to  admittance 
to  the  bar,  is  a  qucHtion  of  much  interest  to  the  bar,  and 
also  to  the  public.  Much,  doubtless,  could  be  said  iu  fsvur 
ot  such  a  regulation,  as  well  as  against  it.  Considering  the 
great  work  which  law  schools  are  expected  to  accomplish  in 
the  training  of  scientific  lawyen,  it  has  no  duubt  been 
thought  wise  tu  encourage  their  attendance  by  young  men 
seeking  admittance  to  the  bar,  by  making  a  certificate  of 
graduation  a  passport  to  its  honors.  But  it  would  really 
seem  that  such  effect  ought  not  tu  be  given  to  the  diplomu 
of  law  schools  whose  course  of  study  is  only  one  year  m 
duration,  or  to  those  uf  schools  whose  course  in  nominally 
two  years,  but  whose  yearly  terms  are  but  six  or  eight 
months  iu  length.  It  is  impossible  that  the  best  intellects, 
in  ao  short  a  space  of  time,  can  do  more  than  learn  how  to 
study  the  law  ;  to  say  nothing  of  acquiring  sufficient  know- 
ledge to  entitle  them  to  hold  themselves  out  t»  the  pubUc 
as  persons  leai  ned  in  the  law  ;  to  advise  clients  and  manage 
causes  in  matters  involving  life,  liberty  and  property,  and 
the  dearest  interests  of  society. 

In  Massachusetts,  whose  bench  and  bar  have  always 
maintained  a  high  standard  and  exerted  a  great  power  upon 
the  juriKprudeoce  of  the  whole  country,  it  seems  that  the 
diploma  uf  no  law  school — not  even  that  of  Cambridge^ 
renowned  for  its  eminent  proiessors,  and  for  its  thorough 
course  uf  study,  lasting  three  years — will  entitle  its  poaseKSor 
to  admiit;ince  to  the  bar.  A  correspondent  in  the  Albany 
Law  Journal,  of  June  20,  says  :  "Kven  if  a  student  spend 
a  three-years'  course  and  g^adu^tea  from  the  Cambridgs 
law  school,  stilt  he  is  obliged  t<i  submit  himself  to  an 
examination  by  a  committee  of  the  supreme  court,  or  by  a 
judge  of  that  court,  and  on  written  que-tionK  at  tliat — 
questions  numbering  upwards  of  two  hundred,  and  covering 
the  broad  fields  of  topics  and  subjects  which  are  usually 
taught  at  schools  of  law— before  he  can  be  admitted  to 
pi  actioe  in  the  courts  of  the  state.  I  speak  from  peraonal 
experience."  We  should  suppose  that  if  even  Cambridge 
may  not  claim  for  the  possessors  of  its  diplomas  an  unques- 
tioned admittance  to  the  honors  and  profits  of  the  Massa- 
chusetts bar,  the  lesser  law  ^chools  throughout  the  country 
might  submit  to  the  same  rule  with  advantage  to  the 
put>lia^  to  the  bar,  and  especially  to  their  student^  although 
it  is  quite  likely  that  it  might  diminish  their  annual 
receipts. — CttUrai  Xaw  Joumai  (St.  Louia,  U  U.) 


By  the  last  American  mail,  we  learn  that  at  Wait 
Chester  a  defendant  iu  a  law  suit  shot  down  the  plaintiffs 
counsel;  and  at  Memphis,  one  attorney  shot  another 
through  the  head. 
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ADMISSION  OP  ATTORNEYS  IN  VICTTORIA. 

The  following  U  the  new  rule  for  the  admiBuon    of 

attumejrs  :— 

Whereas  it  is  expedient  to  repeal  the  rule  of  the  Baid 
Sopieme  Court,  passed  on  the  3rd  day  of  December,  1872, 
being  namber  18  of  chapter  II.,  and  to  substitute  another 
rale  instead  thereof  it  is  therefore  ordered  as  follows : — 

18.   0AMDIDATI8  NOT   FBSTIOUEILT    ADUITTID. 

Every  person,  except  as  hereinafter  provided,  must, 
before  he  enter  into  articles  in  the  colony  of  Victoria, 
produce  to  the  board  of  examiners  for  nttorneys,  a  certificate 
of  bis  having  passed  nt  a  matriculation  examination  in  the 
Univereity  iu  Melbourne  in  six  at  leant  of  the  subjects 
fixed  lor  the  time  being  by  statutes  and  reguLitions  of  the 
mid  Univerbity  for  matriculation  examiuatiuu,  of  which 
subjects  Latin  must  be  one,  and  must  lodge  with  the  said 
board  a  copy  of  such  certificate  ;  and  must  also,  after  he  has 
enteied  into  his  articles  of  clerkship,  pnts  two  other 
euiuiiiatioos,  with  an  interval  ol  at  least  one  academic  year 
between  each.  The  first  of  such  examinations  to  be  in 
History  of  the  British  Empire  and  Law  of  ubIigationH,  as 
prescribed  respectively  fur  the  second  and  third  examina- 
tions for  the  degree  of  bachelor  of  laws  of  the  said 
University.  The  ceoond  of  such  examinations  to  be  in 
Constiintiunal  Law  and  the  Law  of  Property,  as  prescribed 
for  tlie  third  examiuatioa  for  such  degree.  Truvided 
that  if  any  such  person  shall  produce  to  the  said 
bvaid  of  examiners  of  the  ISupreme  Uouit  for  Attorneys  a 
certificate  of  his  having  passed  at  a  matriculation  examina- 
tiou  in  any  University  recognized  by  the  University  of 
Uelboame,  or  of  bis  having  passed  the  preliminary  or  any 
interuieOiate  examination  which  clerks  articled  in  England, 
Scudand,  or  Irelaud  may  be  required  to  paNS,  and  lodge 
«itb  the  board  a  copy  thereof,  it  shall  not  be  necessary  fur 
him  tu  submit  to  such  examination  aa  aforesaid.  Provided 
also  that  every  ai  tided  clerk  who  may  have  passed  any 
examioatioD  \inder  the  rule  hereby  repealed  shall  have 
credit  for  the  same,  and  if  it  shall  be  necessary  for  him  to 
pais  any  other  examination  iu  the  University,  he  shall  psaa 
the  same  iu  subjects  named  as  those  lor  the  second 
examination  under  tbu  rule. 


KECENT  BANKRUPTCY  DECISIONS. 

On  the  10th  alt.  another  qneistioD  as  to  the  construction 
of  section  87  of  the  Bankruptcy  Act,  1869,  and  the 
sfiplication  of  the  decision  in  Ex  parte  Villan  (22  W.  K. 
COS),  came  before  the  Lords  Justices,  in  a  case  of  Ex  parte 
Jamt*.  A  trader  debtor  tiled  a  liquidation  petition  on  the 
18th  of  November.  On  the  previous  day  the  sheriff  had 
leiied  his  goods  under  a  writ  nf  execution  for  a  debt  above 
£50,  and  on  the  22nd  of  November  the  sheriff  sold.  On 
the  3rd  of  December  notice  of  the  petition  was  given  to 
(be  sheriff.  On  the  1 6th  of  December  the  adjourned  first 
meetmg  of  crediiom  was  held.  The  creditors  failed  to  pass 
any  resolution,  and  the  meeting  separated.  On  the  I7th  of 
December  the  sheriff  paid  the  money  realized  by  the  sale 
tu  the  execution  creditor.  On  the  19th  of  December  a 
petition  iu  bankruptcy  was  presented  against  the  debtor, 
fuunded  on  the  act  of  bankruptcy  committed  by  the  filing 
of  the  liquidation  petition,  and  notice  was  given  to  the 
•herifi^  and  to  the  execution  creditor.  On  the  10th  of 
January  an  adjudication  was  made.  On  the  23rd  of 
February,  in  consequence  of  the  decision  of  Mellish,  liJ., 
m  £z  parte  Villart,  the  execution  creditor  repaid  the 
Bioney  which  be  had  received  from  the  sheriff  to  the  trustee 
in  the  bankruptcy.  After  this  decision  was  revetted,  the 
execution  creditor  claimed  to  have  the  money  returned  to 
biuj,  and  Mr.  Registrar  Roche  decided  that  be  was  entitled 
to  it.  The  Lords  Justices  a£Bimed  this  order.  It  was 
argued  that  the  adjudication  was  really  made  upon  the 
liquidation  petition,  of  which  the  sheriff  had  notice  within 
fourteen  days  after  the  sale,  e^pecially  having  regard  to  the 
2ti7th  Role  of  1870,  that  in  the  event  of  any  neglect  of  the 
oeditors  to  pass  a  resolution  for  liquidntion  or  composition 
"  the  court  may,  on  the  application  of  any  of  the  creditors. 
Mil  after  notice  to  the  debtor,"  adjudicate  the  debtor  a 


bankrupt.  Their  Lordship',  however,  held  that  the  pro- 
ceedings on  the  liquidation  petition  were  really  at  an  end 
when  the  meeting  of  the  creditors  broke  up  on  the  16th  of 
December  without  passim;  any  resolution,  as  no  trustee 
could  then,  by  any  possibility,  be  apuointed.  At  any  rate 
they  thoUKht  that  the  Rules  could  nut  ulter  the  pmvisiuns 
of  the  Act  BO  as  to  nffect  the  rights  of  an  execution 
creditor.  They  held,  therefore,  that  the  sheriff  nas 
justified  in  handing  over  the  money  to  the  execution 
creditor  on  the  17th  of  December,  and  that,  although  it 
had  been  returned  to  him  under  a  mistake  as  to  the  law, 
still,  as  the  trustee  was  in  the  position  of  an  officer  of  the 
court,  he  must  return  it  to  the  execution  creditor. 

In  a  case  of  Ex  parte  Borekam,  recently  heard  before  the 
Chief  Judge  in  Bankrujitcy.  on  appeal  from  the  Birkenhead 
County  Court,  the  question  arose  what  course  of  conduct  by 
a  debtor  amounted  to  the  act  of  bankruptcy  of  being  ou^tuf 
England  and  remaining  out  of  England  with  intent'  to 
defeat  or  delay  liio  creditors  ?  The  short  facts  of  the  case 
were  that  the  debtor  had  purchaxed  goods  for  £5U0,  paying 
£50  in  cosh,  and  giving  hin  prouiissury  note  payable  at  a 
short  date,  for  the  balance.  The  debtor  went  to  France 
before  the  note  became  due  and  remained  there.  Upon 
maturity  the  note  was  piesented  but  nut  paid.  There  was 
no  express  evidence  of  intent  to  defeat  or  delay,  but  the 
Chief  Judge,  reverxing  the  order  of  the  court  below,  held 
that  the  legal  and  natural  consequence  of  the  debtor's  acts 
was  to  defeat  or  delay  the  petitioning  creditor,  and  that  the 
intent  must  be  presomed.  The  order  of  the  court  below 
dismissing  the  petition  was  therefore  discharged,  and  the 
debtor  was  adjudicated  a  bankrupt.- — SoUcitora'  Journal. 


LORD  COCKBURN  ON  APPELLATE  JURIS- 
DICTION. 

The  Timet,  noticing  the  recently  published  "  Journal  of 
Henry  Cockbum"  (being  a  continuation  of  the  "Memoria's 
of  His  Time— 1831-1854"),  observes  that  it  never  seeniH  to 
have  occurred  to  Lord  Cockbum  tliat  the  Appellate  Juris- 
dicti(m  of  the  House  of  Lurds  should  be  atx>lished,  Hia 
remedy  for  an  acknowledged  evil  was  to  make  the  House 
of  Lords  do  its  duty.  In  1851  the  Faculty  of  Advocates 
appointed  a  committee  to  investigate  this  subject,  and 
approved  the  report  which  it  presented.  Their  proposal 
was  simply  tu  add  a  Scotch  Judge  to  tlie  number  of 
ordinary  Law  Lords.  But  the  scheme  was  condemned  by 
Cocltburn  upon  two  grounds.  In  the  first  place,  he  said, 
a  Scotch  Judge  permanently  transplanted  to  Eni^land 
would  soon  lose  all  his  Ucutch  law.  "  Nothing  oozes  out  of 
a  man  so  fast  as  law."  In  the  second  place,  it  was  impos- 
sible, he  thought,  to  rely  upon  the  Scotch  Bench  for  a 
succession  of  competent  men.  In  the  evidence  taken  before 
the  English  Committee  in  1856  opinion  was  very  much 
divided  on  this  point.  And  in  the  report  that  was  ulti- 
mately adopted  the  Committee  recommended  that  no  fixed 
and  invariable  rule  shoulil  be  laid  down.  It  is  rather 
curious  that  Cock  burn's  name  do<8  not  anywhere  occur  in 
the  Minutes.  His  own  scheme  was,  as  we  have  said, 
to  make  the  House  of  Lords  do  its  duty,  "  with  the  aid  of  a 
Scotch  Judge  or  two  when  they  are  required."  They  were 
only  12  huurs  off,  and  could  be  called  in  upon  as  »hort 
notice  as  the  English  Judges  are.  There  wan  one  point, 
however,  in  which  Cockbnrn  did  desire  a  very  considerable 
change  iu  the  adminihtration  of  Scotch  affairs.  He  lepeats 
several  times  that  Scotch  business  cannot  be  properly  trans- 
acted in  the  Imperial  Parliament  without  a  Scotch  Secre- 
tary in  addition  to  the  Lord  Advocate.  He  a>'kB  what 
people  would  think  of  making  the  English  Attorney- 
General  do  the  work  of  the  Home  Secretary.  The 
expediency  of  a  Scotch  Secretary  all  depends  on  the 
amount  of  Scotch  business  ;  and  we  fancy  that  if  any  real 
necessity  for  it  had  existed  in  1853,  we  xhould  have  heard  a 
great  deal  more  about  it  long  before  1874. 


The  Albany  Law  JotttTud  announces  that  Mr,  Justice  Doe, 
of  the  Supreme  Court  of  New  Hampshire,  having  written 
an  opinion  in  a  "  partnership  case,"  covering  284  pages,  is 
engaged  in  cutting  it  down. 
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OBTAINING  MONEY  BY  FAIiSE  PRETENCES- 
EVIDENCE  OF  OBTAINING  IT  ON  PRIOR  AND 
DISTINCT  OCCASIONS. 

The  recent  case  of  The  Queen  v.  Praneii  (22  W.  R.  663) 
is  one  of  mach  importance  as  regards  the  law  of  etidence  in 
criminal  cases.  The  question  whether  it  is  allowable  in 
prosecutions  for  obtaining  money  under  false  pretences  to 
give  in  evidence  other  instances  of  the  obtaining  of  money 
under  similar  circumstances,  bajs  hitherto  been  involved  in 
ancertninty.  In  R.  v.  Roebuck  (25  L.  J.  M.  C.  101),  where 
a  prisoner  was  indicted  for  fraudulently  obtaining  money 
from  a  pawnbroker  by  pretending  that  a  chain  which  was 
not  silver  was  a  silver  chain,  evidence  was  admitted  to  prove 
that  the  prisoner,  a  few  days  after  the  offence  charged  in  the 
indictment,  offered  a  chain  similar  in  appearence  to  another 
pawnbroker  as  a  silver  chain,  requesting  him  to  advance 
money  upon  it.  Objection  was  made  to  the  admiasibility  of 
the  evidence,  and  the  point  was  reserved,  but  the  judgment 
of  the  Court  of  Criminal  Appeal  turned  upon  another  point 
In  R.  y.  Holt  (9  W.  R.  74)  a  commercial  traveller,  employed 
to  take  orders,  but  forbidden  to  received  moneys,  obtained 
money  by  falsely  prttendinu  that  he  had  authority  to  receive 
it  Evidence  that  he  had  subsequently  obtained  money 
from  another  customer  by  a  like  false  pretence  was  admitted, 
and  the  prisoner  was  convicted.  The  question  was  reserved 
whether  this  evidence  was  rightly  admitted,  and  the  court 
qnaabed  the  conviction,  saying  that  on  the  facts  stated  in 
we  case  they  oould  not  find  any  ground  for  saying  that  the 
evidence  was  admissible..  In  neither  of  these  cases  did 
counsel  appear  for  the  prisoner  ;  in  the  former  the  point  as 
to  the  admissibility  of  the  evidence  was  not  raised  in  arga- 
ment  (see  25  L.  J.  M.  C,  at  p.  102,  note)  or  adverted  to  in 
the  judgment,  and  in  the  latter  no  reasons  are  given  by  the 
judges. 

In  the  recent  case,  however,  the  point  was  expressly 
reser\'ed  and  fully  dincussed,  and  the  court  lay  down  a  rule 
upon  the  subject  The  facts,  so  far  as  they  concerned  the 
abstract  point  of  law,  were  very  simple.  The  piisoner 
obtained  money  by  pretending  that  a  certain  ring  was  made 
of  diamonds,  when  in  truth  it  was  composed  of  crystals.  In 
snpport  of  this  charge,  evidence  was  given  that  on  a  prior 
occasion  the  prisoner  had  obtained  money  by  pretending 
that  a  silver  chain  coated  with  gold  was  made  of  pure  guld. 
This  latter  piece  of  evidence  was  objected  to  as  inodmissi- 
ble,  and  the  point  was  reserved,  but  the  Court  of  Criminal 
Appeal  held  that  it  was  admissible.  "It  seems  clear  upon 
principle,"  said  Lord  Coleridge,  C.J.,  in  delivering  the 
judgment  of  the  court,  "  that  when  the  iact  of  the  prisoner 
having  done  the  thing  charged  is  proved,  and  the  only 
remaining  question  is  whether,  at  the  time  he  did  it,  he  hnd 
guilty  knowledge  of  the  quality  of  his  act,  or  acted  under  a 
mistake,  evidence  of  the  class  received  must  be  admissible. 
It  tends  to  show  that  he  was  pursuing  a  course  of  similar 
acts,  and  thereby  it  raises  a  presumption  that  he  was  not 
acting  under  a  mistake." 

The  question  may  be  put  thas:  In  a  series  of  similar 
transactions  by  the  same  person,  which  is  the  more  pro- 
bable— repeated  error  or  repeated  fraud  ?  If  this  question 
were  put  oorely,  the  answer  must  be,  repented  error  is  more 
probable  than  repeated  fraud,  for  error  is  more  common 
than  fraud.  But  add  the  circumstances  that  the  transac- 
tions are  of  a  lucrative  kind,  tlint  the  statement  is  in  each 
case  of  essential  importance  to  the  transaction  (and  is  not 
therefore  made  per  incuriam),  and  that  the  untrue  state- 
ment is  always  in  favour  of  the  person  making  it,  nnd  the 
.question  mnst  be  answered  differently.  The  man  who  in  a 
series  of  lucrative  transactions  makes  statements  which  are 
in  fact  untine,  and  which  are  always  to  his  own  advantage, 
may  properly  be  held  guilty  of  fraud,  unless  he  is  able  to 
offer  a  satisfactory  explanation.  But  by  what  accumulation 
of  circumstances  is  the  mere  suspicion  of  fraud  which  a 
single  such  instance  raises  changed  into  such  a  certriinty  of 
fraud  as  will  jnslify  a  finding  of  fraud  as  a  fact!  It  is 
impossible  to  say.  But  each  instance  increases  the  weight 
of  the  evidence. 

Take  the  analogous  case  (which  has  been  recognised  by 
the  Legislature)  of  uttering  counterfeit  coin  coupled  with 
the  possession  of  other  pieces  of  counterfeit  coin  (24  &  26 
Vict  c.  99,  8.  lOV     Can  it  be  denied  that  the  possession  of 


other  counterfeit  coins  gives  good  reason  to  suppose  that 
the  utterer  knew  the  coin  to  be  counterfeit  I  But  huw 
many  counterfeit  coins  possessed  will  lead  to  the  inference 
of  knowledge  I  Clearly  a  roll  or  packet  of  coins  would  be 
conclusive.  But  the  possession  of  one  coin  is  some  evidence. 
Is  there  any  difference  between  the  nature  or  groonds  of 
the  inference  in  this  case  and  in  that  in  question] 

There  are  many  circumstances  to  be  taken  into  account  in 
estimating  the  weight  of  such  evidence.  The  lapse  of  tuna, 
making  exact  proof  of  the  circumstances  imputing  guilt,  or 
tending  to  exonerate,  difficult ;  the  number  of  articles  or 
instances,  and  many  other  ciroumstanoes  not  admitting  of 
definite  description,  most  be  brought  carefully  before  the 
jury,  and  are  likely  to  be  fairly  and  candidly  considered  by 
them.  But  if  any  such  instance  tend*  to  prove  the  know- 
ledge which  is  in  question— and  it  must  be  admitted  that  it 
does  so  tend — there  seems  no  ground  on  which  it  can  be 
pronounced  inadmissible. 

The  reason  of  practical  necessity  on  which  the  admission 
of  such  evidence  has  been  based  is  in  itself  not  complete ; 
but,  OS  a  supplementary  argument,  is  of  great  weight.  That 
reason  is  thus  expressed  bvHeath,  J.,  in  WhiUy't  can  (2 
Leach  C.  C,  at  p.  986) — "The  charge  in  this  case  puts  in 
proof  the  knowledge  of  the  prisoner,  and,  as  that  knowledge 
cannot  be  collected  from  the  circumstances  of  the  traDwc- 
tion  itself,  it  must  necessarily  be  collected  from  other  facts 
and  circumstances."  Unless-  indirect  proof  of  the  guilty 
knowledge  is  admitted  it  would  be  impossible  in  many  cases 
to  prove  this  essential  element  in  the  offence. 

It  has  been  urged,  on  the  other  hand,  that  upon  principle 
it  seems  difficult  to  stop  short  of  the  admission  of  evidence 
of  independent  acts  to  show  the  prisoner  to  be  a  bad  man, 
for  that  is  to  make  it  less  likely  that  he  was  acting  under  a 
mistake ;  hot  evidence  of  particular  acts  to  show  bad  char- 
acter is  not  admi»sible.    It  may  be  difficult  to  draw  the  line 
in  principle,  but  is  it  not  perfectly    defined  in  practice  I 
The  admission  of  evidence  to  prove  that  a  prisoner  has  been 
pursuing  a  course  of  acts  of  a  similar  kind  to  that  with 
which  he  is  charged,  where  guilty  knowledge  of  a  pirticulsr 
set  of  facts  is  one  of  the  issues  to  be  proved,  is  a  difierent 
thing  from  admitting  evidence  of  any  criminal  act  to  prove 
a  general  bad  character.    The  difference  between  the  two 
cases  is  greatest  in  the  point  which  is  alleged  as  constituting 
the  strongest  objection  to  the  admission  of  the  former  kind 
of  evidence — the  alleged  hardship  on  the  accused  caused  by 
taking  him  by  surprise  and  so  depriving  him  of  the  oppo^ 
tunity  of  rebutting  the  evidence.     In  the  first  case  the 
prisoner  or  his  adviser  must  be  aware  that  guilty  knowledge 
IS  one  of  the  facts  to  be  proved  against  him  ;  that  it  cannot 
be  proved  from  the  circumstances  of  the  transaction  itself, 
and  that  if  proved  at  all  it  must  be  proved  from  certain  pre- 
vious transactions  of  a  tinUlar  nature.     There  is  a  specific 
clats  of  acts  pointed  out,  as  to  which  the  prisoner  must  be 
prepared  with  evidence.     On  the  other  hand,  if  evidence  of 
acts  showing  general  bad  character  wer«  admissible  to  prove 
guilty  knowledge,  the  prisoner  would  be  without  clue  as  to 
what  kind  of  offence  would  be  given  in  evidence.    "The 
observation  respecting  prisoners  being  taken  by  surprise, 
and  coming  unprepared  to  answer,  and  to  defend  thenieelvea 
against  extrinsic  facts,"  says  Lord  Ellenburough  in  li.  v. 
Whiley  (2  Leach.  C.  C,  at  p.  985),  "is  not  correct    The 
indictment  alleges  that   the  prisoners   altered  this   note 
knowing  it  to  be  forged,  and  they  must  know  that  without 
the  reception  of  other  evidence  than  that  which  the  mere 
circumstances  of  the   transaction  itself   would   furnish  it 
would  be  impossible  to  ascertain  whether  they  altered  it 
with  a  gvSlty  krunUedge  of  its  having  been  forged  or  whether 
it  was   altered  under  circumstances  which  showed  their 
minds  t«  be  free  from  that  guilt." 

Still  we  cannot  but  feel  that  (since  it  is  not  to  be  pre- 
sumed that  prisoners  will  have  the  bent  fit  of  legal  advice) 
an  indictment  merely  charging  the  prisoner  with  a  particular 
act  does  not  give  him  such  warning  as  he  is  entitled  to  that 
other  similar  acts  will  be  put  in  evidence,  and  we  would 
repeat  what  we  said  befoie  (17  S.  J.  479)  with  reference  to 
the  question  of  evidence  raised  in  R.  v.  Cotton,  that  it  seems 
to  us  worthy  of  consideration  whether  the  true  remedy  for 
the  alleged  hardship  on  the  prisoner  caused  by  the  admi>sion 
of  the  class  of  evidence  to  which  we  have  referred,  would 
not  be  to  change  the  fixed  practice  which  now  prevails,  and 
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to  iiulict  the  prisoner  in  one  indictment  for  all  the  eaan  of 
blae  pretenora  in  reapect  of  which  evidence  is  proposed  to 
be  giyen. — Sotieiton'  Journal. 


RECENT    DECISIONa 


VICE-CHANCELLOE'S  COURT,  WESTMINSTER, 
Jdlt  1. 

[Fnmi  the  Zaw  Jmmtal.'i 

Waisok  v.  Row. 

SoHeUor^Smeral  Defendant! — BUI  of  CoHi—Severanee. 

This  W.18  k  suit  to  administer  the  trusts  of  a  will. 

The  defendants  Row  and  Woodman,  trustees  of  the  will, 
g«Te  a  written  retatiner  to  Messrs.  J^ieadbitter  and  Flux  ;' 
but  the  retainer  was  not  expressed  to  be  "joint  and 
seTeral,"  though  it  wiis  procticaUy  a  joint  retainer,  as  they 
had  not  severed  in  defence.  Woodman  was  insolvent,  and 
owed  a  dt^bt  to  the  estate. 

The  plaintiff  contended  that  the  taxing-master  ought,  ai 
against  the  evtate,  to  separate  the  costs  of  the  defendants 
Ruw  and  Woodman,  and  set  off  the  amount  due  from  the 
cetate  to  Row  against  the  debt  due  from  him  to  the 
estate. 

The  conseqoence  of  such  a  tnzatian  would  be  that  the 
■olicitors  would  have  to  lose  half  their  costs,  or  get  firom 
Row  the  portion  which  Woodman  could  not  pay ;  while 
Row  would  only  g«t  from  the  estate  half  the  amount  of 
costs  incurred, 

Mr.  B.  K.  Kartlake  and  Mr.  Kdxicich,  for  the  plaintiff, 
claimed  to  set  off  the  coKts  that  would  be  due  to  Woodman 
from  the  estate  against  his  debt,  audTelied on  ii«  Co^ouAoun, 
6  De  G.  M.  &  G.  36, 

Mr.  Methold  for  an  infant. 

Mr.  £(ldi*  and  Mr.  O.  T.  Simpton  for  the  defendant 
Row. 

Hall,  V.C,  distinguished  the  case  of  Re  Colguhotm,  on 
the  ground  of  there  being  pr,ictically  a  joint  retainer  in  the 
present  oaa«,  and  allowed  the  defendant  Row  all  the  costs, 
charges,  and  expenses  pruperly  incurred  in  the  suit,  for 
which  he  might  be  liable  to  the  solicitors. 


COMMON  PLEAS,  WESTMINSTER,  Mat  i,  Jhlt  8. 

SUMMIRS  V.   TBI   CiTT   BaNK. 

BmAamd  and  Wife — Wife't  Eamingi— Married  Woman' t 
Property  Act  (S3  *  H  Vt<:«.,  c.  93,  ».  11)— Action  for 
Breach  of  Contract. 

The  question  raised  in  this  case  was,  whether  a  married 
woman  can,  under  section  11  of  the  Married  Women's 
Property  Act  (33  &  84  Vict.,  c.  93),  maintain  an  action  for 
breach  of  contract  against  her  bankersi  The  declaration 
contained  three  counts — one  for  not  presenting  for  payment 
a  bill  of  ezcliange  deposited  with  the  defendants  as  the 
plaintiff's  bankers  for  that  purpose ;  another  for  not  giving 
notice  to  plaintiff  of  dishonour  of  a  bill  of  exchange 
entrusted  to  them  ;  and  the  third  for  dishonouring  cheques 
drawn  on  them  by  the  plaintiff.  The  defendants  pleaided 
that  the  plaintiff  was  a  married  woman.  To  which  plea 
there  was  a  replication  that  the  causes  of  action  arose 
ezclosively  from  earnings  and  property  within  the  meaning 
ft  the  Married  Womea's  Property  Act,  and  that  the  defen- 
dants knew  when  they  accepted  the  plaintiff's  bonking 
aeoount  tliat  she  was  a  married  woman,  carrying  on  her 
bnsioeu  separately  from  her  husband.  The  defendants 
demurred  to  this  replication. 

&'r  Henry  Jane*  (Uwphy  with  him)  argued  in  support  of 
the  demurrer. 

Day  {fiurrie  with  him)  for  the  pla'mtiff. 

Cur.  adv.  wit. 

The  CouBT  now  gave  judgment  for  the  plaintiff,  holding 
that  the  replication  was  good,  as  the  causes  of  action  were 
within  section  11  of  the  Act,  which  enables  a  married 
woman  to  sue  "for  the  protection  and  security  of  her 
eaningt.''  The  Court,  however,  did  not  decide  that  in  all 
I  a  married  woman  can  contract. 

JudgmetU  fur  plaintiff. 


LIABILITY  OF  TRUSTEES  FOR  NON-PERFORM- 
ANCE OK  TRUST. 
There  have  been  some  symptoms  of  late  of  a  change  in 
judicial  opinion  with  reference  to  the  liabilities  of  trustees. 
The  significant  remarks  of  Lord  Justice  James  iu  Ex  parte 
OyU,  In  re  Pilling  (21  W.  R.  938,  L.  R.  8  Ch.  711)  have 
been  followed  by  a  decision  which  appeals  to  indicate  even 
more  clearly  the  decline  of  the  doctrine  that  the  trustee  is 
practically  an  insurer  of  the  property  of  his  ce^ui  que  triut. 
There  is  always  some  danger  lest  in  the  revulsion  from 
unreasonable  and  impolitic  rules  the  court  should  be 
carried  towards  the  opposite  extreme,  and  it  may  perhaps 
be  thought  that  tha  case  referred  to  ( Youde  v.  Cloud,  22  W. 
R.  764)  affords  an  illustration  of  this  tendency. 

A  testator  devined  and  bequeathed  the  residue  of  his  real 
and  personal  estate  to  two  trustees  on  trust  to  sell  "as  soon 
as  possible"  after  his  decease  and  to  invest  the  proceeds  and 
apply  the  income  and  principle  as  directed.  The  testator  at 
the  time  of  bis  deatli  was  entitled  to  an  estate  in  a  moiety 
of  a  house  and  land,  expectant  on  the  death  without  issue 
of  the  tenant  for  life  of  the  entirety.  This  estate  had  been 
conveyed  to  him  by  the  married  woman  to  whom  it  origin- 
ally belonged  by  a  fine  and  recovery  and  an  indenture  dated 
24th  February,  1829.  Shortly  after  the  testator's  death  one 
of  the  trustees  handed  over  to  his  co-trustee  a  box  contain- 
ing, as  the  ViceChancellur  found,  the  extract  from  the 
recovery  and  the  chirograph  of  the  fine,  but'  not  the  deed  of 
the  24th  February,  1829.  Although  the  testator  had  told 
the  trustee  (as  be  admitted)  that  he  had  a  deed  under 
which  if  lie  lived  longer  than  the  tenant  for  life  "  it  would 
be  a  good  thing  for  him,"  the  trustee  had  apparently  taken 
no  pains  to  discover  this  deed,  and  remained,  as  the  Vice- 
Chancellor  found,  wholly  ignorant  that  he  had  any  duty  to 
discharge  with  regard  to  any  real  estate.  When  at  last  tha 
cestui!  que  tru!t  discovered  the  testator's  interest  in  the 
house  and  land,  it  was  only  to  find  that  their  rights  had 
been  barred  by  the  Statute  of  Limitiitions.  They  sought  in 
the  recent  case  to  make  the  representatives  of  the  truatee 
liable  for  the  consequences  of  his  negligence.  Bacon,  V.C, 
dismissed  the  bill,  but  as  "  he  could  not  find  any  reanon  or 
excuse  for  the  trustee  ,  ,  .  not  having  dune  something 
about  the  recovery  deed  and  the  fine  .  .  .  and  not 
having  given  any  particular  information  upon  that  subject 
to  the  ce!tui»  que  trust,"  be  dismissed  the  bill  without  costs. 
The  ground  un  which  his  Honour  appears  to  have  dis- 
missed the  bill  was  expressed  by  him  as  being  that  "no 
cases  could  be  found  in  which  a  trustee  .  ,  .  had  been 
held  liable  for  non-performance  of  a  trust  of  which  he  was 
ignorant" 

There  seems  to  be  a  rather  dangerous  latitude  in  this 
expression.  The  learned  Vice-Chancellor  can  hardly  have 
intended  to  lay  down  that  wherever  a  trustee  is  in  fact 
ignorant  uf  the  existence  of  a  trust,  although  inquiry  or 
investigation  would  have  resulted  in  his  acquiring  a  know- 
ledge of  it,  be  is  relieved  from  responsibility.  That  would 
be  to  afford  a  premium  to  negligence.  The  importance 
attached  by  the  Vice-Chancellor  to  the  fact  that  the  trustee 
had  neither  seen  nor  had  in  his  possession  the  deed  of  1829 
seems  to  indicate  that  if  this  fact  had  not  been  found  the 
trustee  might  have  been  fixed  with  knowledge  of  the  trust. 
But  the  trustee  had  in  his  possession  docnmeuts  with  refer- 
ence to  which  the  judge  held  that  he  ought  to  have  "  done 
something  " — that  is,  to  have  made  inquiry.  Such  inquiries, 
if  made,  must  apparently  have  led  to  the  discovery  uf  the 
deed.  i?o  stimulate  inquiry  on  the  part  of  the  trustee  there 
was  not  only  the  reference  in  the  will  of  the  testator  to  his 
real  estate,  but  also  an  express  statement  made  by  him  to 
the  trustee  that  he  possessed  a  deed  under  which  his  surviv- 
ing the  tenant  for  life  of  the  property  would  be  a  benefit  to 
him.  It  seems  difficult  to  r>concile  this  decision  with  th« 
test  by  which,  as  we  venture  to  think,  the  liability  of 
trustees  should  be  tried— viz.,  has  the  trustee  exercised  the 
care  which  an  ordinarily  prudent  man  would  exercise  in 
his  own  concerns  t  Mudi  injuotice  has  resulted  from  the 
substitution  of  a  more  rigorous  standard,  but  great  evils 
would  be  the  consequence  of  the  adoption  of  one  more  lax> 
"  I  am  anxious,"  said  a  late  Vice-Chancellor,  in  TMi  r. 
Carpenter  (1  Madd.,  at  p.  298),  "not  to  discourage  persons 
from  acting  as  executors  by  throwing  difficulties  in  their 
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Wny,  and  am  willing  to  make  every  proper  allowiuice,  bat  I 
oannut  furget  the  extabliMhed  doctrine  of  this  court.  If  pvr- 
80DB  accept  the  office  nf  executors  they  must  perform  it ; 
they  mast  use  due  diligence  and  not  suffer  infanta  to  be 
injured  by  their  regligence.- — Solieiton'  Journal, 


CASES  UNDER  THE  BETTING-KOUSE  AT. 

It  seems  pnibable  that  the  bioad  and  very  important 
question  whether  a  racecourse  is  a  "place"  within  the 
meaning  of  the  Betting-House  Act  (16  Si  17  Vict,  c,  119), 
■o  as  to  subject  the  proprietor  «r  occupier,  to  penalties  fur 
permitting  betting  thereon,  will  sboitly  be  raised  in  and 
finally  decided  by  one  of  the  Superior  Courts.  It  is  also 
probable  that  if  the  deciition  of  the  court  is  in  favour  of  a 
conviction,  some  further  legislation  will  be  neces8.%ry  to 
meet  the  inevitable  outcry  of  the  betting  fraternity.  The 
first  most  important  decision  yet  given  by  magistrates  on 
this  subject,  was  that  delivered  by  the  Edgware  Bunch  in 
the  case  of  Mr.  Warner,  of  the  Welsh  Harp.  The  magis- 
trates found  (1)  That  the  defendant  was  occupier  of  the 
grounds  known  as  the  Kingsbury  Racecourse ;  (2)  that 
upon  these  grounds  betting  stands  had  been  erected  ;  and 
(8)  that  the  defendant  knowingly  permitted  the  place  to  be 
used  for  purposes  prohibited  by  the  Betting  Act.  They 
accordingly  convicted,  but  granted  a  case  for  the  opinion  of 
the  court.  The  question  is,  will  this  decision  be  supported  < 
Kone  of  the  cases  which  have  lately  been  heard  by  the 
Superior  Courts  have  d-alt  with  the  matter  in  this  its 
broadest  aspect ;  they  have  bad  relation  exclusively  to  places 
in  the  nature  of  offices  occupied  by  persons  caiTying  on  the 
business  of  betting.  For  example,  Doggelt  v.  CaUemt  (12 
li.  T.  Rep.  N.  S.  355),  decided  that  a  position  under  a  tree 
in  Hyde  Park  was  not  a  "place."  In  SAate  v.  Morley  (19  L, 
T.  Rep.  N.  S.  15),  a  wooden  structure  on  a  slip  of  land  out' 
side  a  racecourse  was  held  to  be  an  office  or  place.  These 
two  cases  were  f'llly  discussed  in  Boict  v.  Penvyick  (30  L.  T, 
Rep.  N.  S.  524),  where  an  umbrella  stuck  in  the  ground  on 
a  racecourse,  and  beneath  which  the  proprietor  carried  on 
betting  operations,  was  held  a  place  within  the  meaning  of 
the  Act. 

It  is  to  be  observed  that  the  ground  upon  which  Doggdt 
V.  Cattemt  was  decided  was  the  narrow  one  that  the  posi- 
tion taken  up  by  the  appellant  under  the  tree  in  the  park 
was  not  a  fixed  and  ascertained  place,  ai.d  this  brings  us 
very  near  to  the  question  whether  a  racecourse  upon  which 
people  who  bet  move  about,  can  be  considered  a  place 
within  the  meaning  of  the  Act.  In  Bowt  t.  Penvjick,  Lord 
Coleridge^  speaking  of  the  position  of  the  appellant,  said, 
"  It  was  an  ascertained  place,  fur  the  umbrella  was  fixed ;' 
the  place  whence  the  defendant  came  was  stated  on  the 
ootHide,  and  cards  were  given.  Then  the  umbrella  wks 
kept  up,  whether  it  was  wet  or  dry,  and  I  am  tberefare  of 
opinion  that  he  was  using  a  place  within  the  meaning  of  the 
Act."  Both  the  Lord  Uhief  Justice  and  Mr.  Justice  Brett 
recognised  this  Act  as  being  a  striuguut  Act,  interfering 
with  the  liberty  of  the  subject,  and  as  the  Lord  Chief  Justice 
wud,  "  A  man  has  a  perfect  right  to  evade  a  stringent  Act 
if  he  can  do  so."  Mr.  Justice  Brett  discuhsed  the  object  of 
the  legislation,  and  at  this  juncture  his  remarks  are  vrry 
important.  Bis  Lordship  said:  "Wlien  this  Act  was 
passed  the  Legislature  had  not  made  up  ita  mind  to  prohibit 
betting  altogether,  nor  has  it  yet  gone  so  far ;  but  what  it 
had  made  up  its  mind  to  do  is  expressed  in  the  preiimble  to 
the  statute.  "  Whereas  a  kind  of  gaming  has  of  late  sprung 
up,  tending  to  the  injury  and  demoralisaliou  of  improvident 
pt-rsonii  by  the  opening  of  places  called  betting  hnuees  or 
offices,  and  the  receiving  of  money  in  advance  by  the  owners 
or  occupiers  of  snch  houses  or  offices."  The  kind  of  betting 
there  described  it  had  determined  ought  to  be  suppressed, 
•nd  the  firwt  section  shows  againrt  what  sort  of  proceedings 
the  Act  is  directed— viz.,  the  opening  uf  "  places  for  betting 
pnrposes,  with  persons  resorting  thereto."  It  desired  to 
prevent  fixed  places  being  established  to  which  the  unwary 
might  resort  for  betting.  It  did  not  prevent  persons 
betting  on  the  course,  but  prohibited  their  having  a  cei-tain 
place.  No  doubt  to  satisfy  the  statute  a  fixed  place  is 
required,  such  a  place  at  any  rate  as  might  be  ascertained 
•nd  which  could  be  nsetl,"  Since  the  case  of  Botn  t. 
Fenvtick  was  decided,  a  similar  question  has  been  before  the 
Court  of  Queen's  Bench,  which  ir,  however,  more  umdoguus 


to  Warner' t  case  than  to  Boun'.  it  appears  from  tlie  re|Mirt 
in  the  Weekly  Notes  of  last  Saturxlay  (Eattmiod  v.  Millar, 
p.  135)  that  the  appellant  was  charged  for  that  he,  beiug  tke 
occupier  of  certain  enclosed  ground  called  the  Boroiigh-^k 
ground,  did  knowingly  and  wiLully  permit  snch  place  to  be 
opened,  and  kept  and  used  by  other  persons  fur  the  purpose 
of  betting  on  a  certain  pigeon  shooting  match  for  money, 
contrary  to  16  k  17  Vict.,  c.  119,  s.  3.  The  facts  were  that 
on  the  15th  Nov.  1873  a  police  constable  went  to  the 
Borough-park  grounds,  occupied  by  the  appellaot ;  the 
public  were  admitted  on  payment  of  money.  The  poliee- 
man  haw  a  number  of  people  there,  and,  amougst  others, 
two  book-makers,  with  books  in  their  bands.  Thtse  twu 
men  were  shouting  out,  "20  to  2  on  the  match."  The 
match  was  a  pigeon-shooting  match,  for  £1U  a  bide,  between 
a  person  of  the  name  of  Parkinson  and  a  person  of  the 
name  of  Wooler.  He  saw  a  man  give  to  one  of  the  men 
with  a  book  a  sovereign.  The  book-maker  then  gave  a 
ticket  to  the  man,  and  said,  "  That  is  on  Wooler."  Nume- 
rous other  bets  were  made  on  the  pigeon  match,  ami 
afterwards  a  foot-race  took  place,  at  which  bets  were  matle 
in  the  same  manner  as  on  the  pigeon  match  The  appellant 
was  standing  near  the  policeman,  and  coulu  hear  what  lbs 
bookmakers  and  the  other  persuns  said.  It  was  contended 
on  behalf  of  the  appellant  that  the  ground  was  not  "a 
place"  within  the  meaning  of  16  &  17  Vict.  c.  119,  a  3. 
The  justloea  convicted  the  appellant. 

The  court  (consisting  of  J  ustices  Lnah  and  Archibald), 
held  that  the  ground  was  a  "  place  "  within  the  meaning  u{ 
16  &  17  Vict.  c.  119,  B.  3,  and  that  there  was  evidence  that 
it  was  kept  for  the  purposes  of  betting. 

It  mnst  now  be  asked  whether  there  is  any  mat<.risl 
distinction  between  the  Borough-paik  ground  and  the 
Kingsbury  Racecourse.  If  there  is  a  distinction  it  is 
scarcely  perceptible,  and  on  the  most  recent  case  it  muit  be 
admitted  that  the  Edgware  Bench  rightly  convicted.  It  is 
quite  clear,  however,  that  in  Mr,  Justice  Brett's  opinion 
the  Act  relates  only  to  belting  houses  or  offices,  fixed  pbicet 
where  bets  are  booked  and  paid.  A  stringent  Act  is  not  tu 
be  strained,  and  whilst  it  would  seem  difficult  to  prutevt 
Tattersall's  and  the  Jockey  Club,  we  doubt  whether  the 
Act  can  be  held  to  include  a  racecourse.  It  must  be 
remembered  that  in  the  case  of  £iutiBOod  v.  Millar  and  in 
Wamer't  case  the  grounds  were  enclosed,  the  pubUc  being 
admitted  by  payment.  If  the  cunvictiun  in  Wama'$  case 
is  to  be  quashed,  Sattvxmd  v.  Millar  must  be  overruled.  It 
will  be  interesting  to  see  what  ouume  will  be  taken ;  but 
the  operation  of  the  decisiou  must  not  be  exaggerated,  being 
confined  to  grounds  of  the  nature  which  we  have  already 
indicated. — The  Law  Timet. 


THE  RIGHTS  AND  DUTIES  OF  CARRIERS  A3 
WAREHOUSEMEN. 
Two  questions  of  great  interest  to  common  carriers  m 
general,  and  to  railway  companies  in  particular,  arose  in  the 
late  case  of  The  Great  Northern  Raihoay  Company  v. 
Sicaffldd  (L.  Rep.  9  Ex.  132;  30  L.  T.  Kep.  N.  S.  562). 
This  was  an  appeal  from  a  judgment  of  the  Bedfurdnbire 
County  Court.  On  the  5th  July,  1872,  Swaffield  sent  a 
horse  directed  to  himself  at  Sandy  Station  by  the  above 
company's  railway,  the  fare  being  prepaid.  The  hoise 
arrived  at  night,  and  there  being  no  one  at  the  station  to 
receive  it,  it  was  sent  to  a  neighbouring  livery  stable,  as  the 
plaintiffs  had  no  stable  accommodation  on  the  spot.  Soon 
after  defendant's  bervaut  demanded  the  horse.  He  was 
directed  to  the  livery  stable  keeper,  but  declined  to  pay  the 
charges  demanded  before  delivery.  Thereupon  the  bori.e 
was  denied  him.  The  charges  were  admitted  to  be  reason- 
able. Next  day  the  defendant  himself  made  the  same 
demand,  but  he  would  not  allow  the  station-master  to  piy 
the  charges,  rel  using  to  recngniza  the  livery  stable  keeper  in 
any  way.  The  company  afterwards  offered  to  deliver  the 
horse  to  defendant  free  of  all  charges.  He  refused  thn 
offer  also,  and  insisted  upon  bis  right  to  have  compensation 
for  the  expenses  he  had  incnrred,  as  well  as  for  bis  loss  of 
time.  In  the  course  of  a  lew  mouths  the  company  paid  the 
livery  stable  keeper's  bill,  amounting  to  £17,  and  sent  the 
horse  to  defendant,  by  whom  it  was  received.  The  company 
I  then  brought  an  action  in  the  Bedford  jCounty  Couit  to 
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recover  the  siuu  of  £17,  and  on  judgment  being  given  for 
the  defendant,  carried  the  case  on  appeal  to  the  Court  of 
Exchequer,  where  this  judgment  was  reversed.  The 
grounds  upon  which  the  decision  of  thisi  court  was  given 
may  be  gathenxl  from  the  succinct  statement  in  Baron 
Pollock's  judgment: — "If  the  case  had  rested  on  what 
took  place  on  the  night  when  the  horse  arrived,  I  should 
baT«  thought  the  plaintiifs  wrong,  for  this  reason,  that 
although  a  common  carrier  liaa,  b;  the  common  law  of  the 
reahn,  a  lien  for  the  carriage,  he  has  no  lien  in  hia  capacity 
as  warefaonseman ;  and  it  was  only  for  the  warehousing  or 
keeping  of  this  home  that  the  plaintiffs  could  have  made 
any  charge  against  the  defendant."  Here  we  have  also  a 
statement  of  the  two  questioaa  referred  to  above  :  first,  can 
a  carrier  by  land  make  any  charge  as  warehouseman  1 
secondly,  has  a  carrier  any  lien  for  such  charges  1  On  the 
firet  poiut  there  appears  to  be  no  direct  authority ;  but  in 
(he  case  of  Notara  v.  Henderton  (L.  Kep.  7  Q.  B.)  an 
analogous  question  was  fully  debated.  In  that  case  the 
plainti%  shipped  a  quantity  of  beans  on  the  defendant's 
ship  frum  Alexandria  to  Gla-sgow.  The  ship  called  at 
Liverpool,  and  in  going  ont  met  with  a  collision,  which 
detained  her  for  a  few  days.  By  reason  of  the  culli'<ion  the 
beans  were  wetted  by  sea  water,  and  the  plaintiffs,  who 
were  at  Liverpool,  offered  to  receive  them,  and  pay  freight 
pro  rati.  The  offer  was  refused,  and  the  beans  were 
carried  to  Glasgow.  There  it  was  discovered  that  they 
were  much  depreciated  in  value,  and  that  much  of  this 
depreciation  was  due  to  the  fact  that  they  had  not  been 
dried  after  the  collision.  The  plaintiffs  accordingly  brought 
an  action  against  the  ship  owners  for  the  neglect  of  the 
master  to  take  reasonable  care  of  the  beans  by  drying  them 
at  Liverpool,  where  there  was  sufficient  acconmiodation, 
and  where  the  ship  had  put  in  for  repairs.  In  the  unani- 
mous judgment  of  the  Court  of  Exchequer  Chamber, 
deliverad  by  the  late  Mr.  Justice  Willes,  the  chief  authori- 
ties upon  the  duty  of  a  ship's  master  tu  use  reasonable 
care  iu  preserving  the  goods  entrusted  to  him,  are  gune 
into,  and  the  decision  arrived  at  ie  that  there  is  such  a  duty. 
This  case  was  cited  with  approbation  by  the  Judicial 
Committee  of  the  Privy  Council  in  the  case  of  Cargo  ex 
.^r7o.(L.  Rep.  6P.  C.  134). 

After  this  decision  had  been  given,  it  was  but  an  advance 
in  the  same  direction  to  say  that  tiie  same  duty  devolves 
upon  carriers  by  land,  or,  in  other  words,  we  might  say  it 
was  but  another  deduction  from  the  same  general  principle, 
if  W8  were  discnssing  the  civil  law,  and  not  the  laws  of 
England.  In  the  case  we  are  now  considering  the  question 
raised  was,  whether  expenses  incurred  by  the  railway 
company  as  warehousemen  were  incurred  justifiably ; 
whether  there  was  any  duty  incumbent  upon  them  to  take 
reasonable  precaution  to  prevent  any  damage  happening  to 
the  hone  after  its  arrival  at  the  place  of  destination.  This 
point  having  been  settled  in  the  affirmative,  we  think  it  a 
vrty  natural  result  to  maintain  that  they  could  recover  the 
expense*  thus  cast  upon  them.  If  such  were  not  the  case 
their  position  would  be  a  very  hard  one.  The  law  tells  them 
"  under  oertaia  circumstances  it  it  incumbent  upon  you  to 
make  certain  outlays  for  the  security  of  the  bailor's  goods 
entrusted  to  you  fur  carriage."  What  could  be  more 
reasonable  than  that  the  bailor  should  reimburse  them  1  It 
is  not  likely  that  this  treatment  will  at  all  tend  to 
give  the  bailee  an  advantage  over  the  bailor,  for  courts  of 
law  will  Iw  able  to  examine  into  the  necessity  of  the 
expeoses  incurred  on  alleged  behalf  of  the  bailor ;  while,  on 
the  other  hiuid,  ttie  bailor  will  himself  have  the  satisfaction 
of  knowing  that  the  duty  oi  the  railway  company  does  not 
oeue  with  the  mere  arrival  of  the  goods  at  the  place  of 
destination.  The  civil  law  went  a  step  further  than  our 
law ;  it  allowed  even  to  the  negotiorum.  gator  an  action 
against  the  dommut  to  recover  the  expenses  incurred  bona 
JuU  in  managing  the  affairs  of  the  dominus. 

With  respect  to  the  second  point,  we  shall  find  there  are 
a  variety  of  dicta  and  cases.  In  1793  was  decided  the  case 
<i  Lamba-t  v.  JCobinton  (1  £sp.  118),  which  was  an  action  of 
trover  against  a  carrier.  I'he  Lord  Chief  Justice  Eyre  held 
that  there  was  no  lien  given  by  law  where  the  carrier  makes 
a  claim  for  booking  or  warehouse  room.  This  case,  however, 
i*  so  briefly  reported  that  it -gives  few  giounds  for  deciding 
the  point.    In  Orchard  v.  Jiackftraw  (9  C.  B.  698)  it  was 


decided  that  a  livery  stable  keeper  has  no  lien  for  the  keep 
of  a  hone,  and  that  a  veterinary  surgeon  has  none  for  hie 
attendance.  This  decision  has,  apparently,  a  bearing  upon 
thii  present  topic.  Judion  v.  Etkeridge  is  another  decision, 
by  Lord  Lyndhurst,  that  livery  stable-  keepers  have  no  lien 
for  the  keep  of  a  horse.  In  addition  to  these  decisions  we 
have  a  very  clear  statement  of  the  nature  of  alien  in  Story's 
Equity  Jurisprudence,  " alien,"  he  saya,  "is  not  in  strict- 
ness either  &ju»  in  re  or  &jiu  ad  rem,  but  simply  a  right  to 
possess  and  retain  property  until  some  charge  attaching  to 
it  is  paid  or  discharged.  It  generally  exists  in  favour  of 
artizaOB  and  others  who  have  tiestowed  labour  and  service 
on  the  property,  in  its  repair,  improvement,  and  preserva- 
tion. It  has  lUso  an  existence  in  many  other  cases  by  the 
usages  of  trade,  and  in  maritime  transactions." 

Of  the  four  learned  Judges  who  delivered  judgment  in 
the  case  of  The  Great  Northern  Railway  Company  v. 
Swaffield,  three  referred  to  this  question  of  lien ;  but  only 
one,  Baron  Pollock,  expressed  a  decided  opinion  on  the 
point  we  are  now  investigating.  Bnron  Pigott  passed  over 
the  question,  simply  remarking  that  they  bad  not  to  deal 
with  any  questi-m  of  lien  ;  but  Baron  Pollock,  whilst  fully 
recognizing  the  acknowledged  rights  of  a  common  carrier, 
distinctly  stated  that  he  had  no  lien  in  his  capacity  of 
warehouseman.  On  the  other  band,  Baron  Amphlett, 
without  expressing  any  decided  opinion,  did  not  wish  it  to 
be  thought  that  he  held  identical  views  with  those  of  Baron 
Pollock  on  this  >ubject.  "  I  should  not  wish,"  he  observes, 
"  to  be  considered  as  holding  that  in  a  case  of  this  sort,  the 
person  who  in  pursuance  of  a  legal  obligation,  took  care  of  a 
horse,  and  expended  money  upon  himjwould  not  be  entitled 
to  a  lien  on  the  horse  fur  the  money  so  expended."  However, 
as  these  remarks  of  the  learned  Judges  were  but  obiter  dicta, 
not  necessary  to  support  tlie  judgment,  we  have  yet  to  learn 
what  is  the  law  iu  such  a  state  of  drcumstanoes  as  those 
described  by  Barun  Amphlett.  The  several  decisions 
referred  to  above  will  not  be  of  much  avail  in  elucidating 
the  questiim.  We  do  not  know  that  any  obligation  was 
cast  by  the  law  upon  the  bailees,  and  we  take  it  that  this 
is  really  the  vital  point  in  the  question  of  a  right  of  lien  now 
under  investigation.  If  we  were  allowed  to  discuss  the 
question  upon  abstract  grounds,  it  would  be  no  difficult 
matter  to  make  our  deductions,  provided  we  were  agreed 
upon  first  principles.  We  might,  for  instance,  say,  who- 
ever does  an  act  in  pursuance  of  a  legal  obligation  has  a 
specific  lien  for  his  reasonable  expenses  thus  incurred. 
Here,  when  the  ciroumstance  arose,  it  would  be  a  compara- 
tively easy  proceeding  to  apply  the  general  rule  to  the 
particular  facts.  But  this  is  not  the  way  in  which  our 
KngUsh  case  law  proceeds.  Here  we  must  seek  our  rules 
and  principles  by  a  wide  generalization  of  decisions,  and 
abandon  the  method  of  de^iuctiou  fur  that  of  induction. 

It  certainly  will  be  au  interesting  investigation  when  a 
case  in  which  is  involved  this  right  of  lien  cumes  into  coai  t 
for  judgcaent.  Equitable  considerations  may  suggest  tiiat 
when  the  law  compels  a  man  to  expend  money  on  the  goods 
and  chattels  of  another,  he  should  have  the  best  po.-sible 
security  for  repayment,  otherwise  we'should  find  the  law 
inflicting  on  one  an  evd  which  might  very  possibly  be  &r 
greater  than  any  corresp'>iiding  advantage  that  wouid 
accrue  as  a  result  to  another.  Such  legislation  it  certainly 
not  to  the  interest  of  tue  community  at  large  ;  nor  would  it 
be  at  all  consistent  with  the  maxims  of  iiir-seeing  juris- 
prudents, such  a*  Bentham  and  hib  school.  Perhaps  the 
best  way  of  considering  the  matter  is  that  adopted  by  those 
jurisprudents  in  their  moral  and  legal  investigations. 
There  is  a  safer  method  than  one  which  varies  with  the 
sympathies  or  antipathies  of  the  legislaitor.  We  have  soma 
safeguard  against  reckless  li-gislatiou  if  we  seek  to  change 
no  law  until  we  aie  quite  assured  that  the  resulting  good 
will  more  than  counterbalance  the  evil  that  must  of  neces- 
sity follow  from  any  change.  We  cannot  gu  far  wrong  when 
we  know  how  to  interpret  and  apply  the  well  worn  maxiui, 
Saline  popiUi  tuprema  lex.  If  we  apply  such  a  method  here, 
there  seems  guod  reason  to  hold  by  the  opinion  of  Baroa 
Amphlett.  'the  law  iuflicts  an  evil  whenever  it  enjoins  a 
duty  upon  a  man  ;  it  does  more  if  it  does  nut  make  every 
reparation  allowed  by  the  case.  It  modifies  the  evil,  and, 
at  the  same  time,  introduces  a  counterbalance  of  good  if  it 
secures  for  the  one  party  tlie  preservation  of  his  property. 
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•nd  for  the  other  a  good  surety  that  the  expense  cast  upon 
him  by  the  law  will  be  met  by  the  peTSon  benefited,  and 
■ecured  by  the  law. — The  Late  Timet. 


STATUTES  AND  PARLIAMENTABT  PAPERS. 

The  House  of  Commons  Select  Committee  on  Public 
Departments  have  made  tlieir  rvport,  and  in  it  they  suggest 
several  reforms  in  the  system  of  purchase  and  sale  of 
materials  and  stores.  One  of  the  subjects  pressed  upon  the 
attention  of  the  committee  was  that  of  having  an  edition  of 
the  public  Statutes  printed  in  a  cheap  and  compact  form,  so 
as  bo  make  them  as  accessilile  asi  possible  to  the  general 
public.  The  committee  state  that  the  new  revised  edition 
ot  the  Statutes  now  in  force  is  issued  in  such  a  form  that  to 
possess  a  copy  would  involve  an  expenditure  of  £30  or  £40. 
Such  a  price  simply  means  prohibition  so  far  as  the  general 
public  is  concerned,  and  it  serves  but  to  defeat  the  purposes 
for  which  the  revised  edition  was  undertaken  and  issued. 
The  committee  recommend  that  the  Statutes  of  the  realm 
should  in  future  be  printed  and  publLihed  by  the  Ktatioaery 
Office ;  that  of  the  editions  now  published  the  one  known  as 
the  imperial  octavo  (which  is  printed  from  the  same  type  as 
the  Parliamentary  Bills)  should  alone  be  continued  ;  but, 
further,  that  a  popular  edition,  made  up  in  octavo,  and 
published  at  a  moderate  cost  of,  say,  from  5s.  to  7s.  per 
vtilouie,  should  be  printed  and  published  annually  by  Her 
Majesty 's  Stationery  Office.  The  committee  regard  the 
iesoe  of  the  Acts  of  Parliament  in  a  cheap  form  as  a  matter 
of  great  importance,  furnishing,  as  it  would,  to  all  an  oppor- 
tnnity  of  informing  themselves  upon  the  laws  which  they 
are  expected  to  obey.     The  committee  observe  also  that  at 

f  resent  three  separate  offices  are  maintained  for  the  sale  of 
'arliamentnry  papers,  with  sepsrato  and  diHtinct  staffs. 
Ifle-isrs.  Spottiawoode  sell  the  House  of  Lords'  papers,  Mr. 
Hansard  the  papers  printed  by  order  of  the  House  of 
Commons,  The  papers  are  distributed  to  members  of  both 
Houses  of  Parliament  and  to  the  public  offices  by  difterent 
people,  with  separate  staffs  uf  messengein  and  porters. 
Messrs.  Trubner  distribute  books  and  periodicals  to  the 
same  public  offices,  and  their  trouble  in  this  respect  is  taken 
into  account  in  the  prices  charged  againxt  the  Stationery 
Office.  A  daily  distribution  of  papers  and  small  stores  is 
also  made  for  the  Stationery  Department  itself.  The  com- 
mittee are  also  of  opinion  that  a  great  public  convenience 
would  be  attained,  and  some  economy  effected,  if  the  whole 
arrangements  for  the  distribution  and  sale  of  Parliamentary 
papers  and  Government  publications  were  centralized,  and 
placed  under  the  care  of  the  Controller  of  Her  Majesty's 
Stationery  Office.  A  central  depot  might  be  establmhed, 
superintended  by  a  practical  man  of  business,  who  would  be 
responsible  for  the  receipt,  diotribution,  and  sale  of  all 
Parliamentary  papers,  and  for  the  purchase  and  collection 
of  all  printed  books  and  periodicals  required  by  the  public 
<^ces. 


LEGAL  ITEMS. 


A.BTI8T  OB  Tbadib  t — A  curiouB  case  was  recently  before 
the  Court  of  Appeal,  at  Paris.  The  qnestion  arose  whether 
a  cA«f  de  claque  was  a  trader,  so  as  to  be  liable  to  the  bank- 
ruptcy law.  It  appeared  that  a  M.  Goodohon  was  a 
contractor  for  dramatic  success,  and  was  attached  in  that 
capacity  to  several  theatres.  It  was  his  duly  to  form, 
instruct,  and  direct  a  band  of  men,  who  every  night  ensured 
vii;oroas  applauie  for  the  actors  and  the  plays.  Having 
been  adjudicated  bankrupt,  in  his  absence,  by  the  Tribunnl 
of  Commerce,  he  now  applied  to  the  Court  to  annni  the 
adjudication,  on  the  ground  that  he  was  not  a  trader.  His 
counsel  entered  into  a  learned  discufaion  of  the  origin  of  the 
elaque  and  its  history  in  ancient  and  modern  times.  He 
contended  that  the  chef  cjuld  not  in  any  proper  sense  be 
considered  a  trader.  His  payment  from  the  managers  of 
the  theatres  was  only  io  free  admissions,  which  he  sold  at  a 
low  rate  to  the  claquert.  His  gains  consisted  chitrfly  in 
gratuities  from  actors  and  actresses  who  degii  ed  specially 
rapturoos  applause.  Under  these  nircun'stances,  it  was 
contended  he  was  an  artist,  and  not  a  trader.  The  Court, 
however,  declined  to  take  this  view,  and  confirmed  the  order 
of  the  Tribunal  of  Commerce. 


It  is  considered  probable  that  Dr.  Ball  will  be  appcnnted 
Lord  Chancellor  of  Ireland  before  the  prorogation  of  Parlia- 
ment. Under  the  new  bill,  the  Irish  Lord  Chancellor  will, 
in  his  capacity  of  President  of  the  Court  of  Appeal,  occupy 
a  position  of  greatly  enhanced  importsnce,  and  there  can  be 
no  doubt  of  Dr.  Ball's  fitness  fur  his  important  duties. 
Among  the  candidates  mentioned  for  the  vacancy  which 
will  thus  be  caused  in  the  representation  of  Dublin  Univer- 
rity  are  Mr.  Puroell,  Q.C.,  Mr.  Gibson,  Q.C.,  Mr.  Miller, 
Q.C.,  and  Dr.  Traill,  Fellow  of  Trinity  College. 

Hon.  Lord  O'Hagan  is  to  preside  over  the  Section  for 
Economic  Science  at  the  meeting  to  be  held  at  BeUsst  on 
the  19th  of  August. 

The  Bight  Hon.  A.  Brewster,  ex-Lord  Chancellor  of 
Ireland,  is  still  serionsly  ill  at  his  country  residence,  Boebuclc 
Grove,  Clonskeagh ;  and,  we  regret  to  say,  that  there  is 
hardly  any  hope  of  his  recovery. 

The  Case  op  Db.  Kenealt.— The  Benchers  of  Gray's 
Inn,  among  whom  were  Sir  John  Holker,  the  Solicitor- 
General,  Mr.  ManiKty,  Q.C.,  and  Mr.  A.  J.  Stephens,  Q.C., 
held  a  pension  on  Saturday  morning  at  11  o'clock  to  proceed 
with  the  case  of  Dr.  Kenu»ly  upon  issues  arising  out  of  the 
lata  Tichbome  trial,  and  for  articles  published  in  a  paper 
called  the  Englithman.  Dr.  Kenealy's  solicitor  attended 
on  his  behalf,  and  handed  in  a  medical  certificate  setting 
forth  the  continued  inability  of  Dr.  Kenealy  to  be  present. 
The  Benchers  thereupon  held  a  conference,  occupyinjr  about 
an  hour  and  a  half,  when  the  Under-Tresurer  said  he  was 
authorized  to  announce  to  the  repreoentatives  of  the  Press 
that,  in  consequence  of  medical  evidence  of  Dr.  Kenealy's 
indisposition,  they  had  decided  to  adjourn  the  further 
investigation  of  the  matter  until  Saturday,  August  1,  at 
11  o'clock. 

JaBisoionoH  of  Coubts  o»  Eqoitt. — A  very  singnlsr 
extension  of  the  jurisdiction  of  Courts  of  £quity  in  cases  of 
fraud  is  noticed  by  the  Albany  Law  Journal  as  having  been 
made  by  the  Court  of  Errora  and  Appeals  of  New  Jersey, 
in  the  case  of  CarrU  v.  Carrii.  The  aiut  was  brought  b;  a 
husband  for  a  divorce  on  the  ground  of  fraud.  The 
complainant  married  the  defendant,  supposing  that  slie  was 
at  the  time  virtuous ;  two  months  after  the  mamsge, 
however,  she  gave  birth  to  a  child.  The  court  is  stated  to 
have  "  held  that  it  had  jurisdiction  as  a  court  of  equity  to 
annul  the  marriage  on  the  ground  of  fraud,  and  that  the 
want  of  chastity  and  concealment  avoided  the  consent  and 
constituted  a  fraud,  upon  which  a  court  of  equity  would 
declare  the  marriage  void  ab  iiiUio." 


COEEESPONDENCE. 


We  throw  open  the  colamns  of  this  Jaoma]  most  wlIUnKly  fortbe 
discnasion  of  subjects  ot  Interest  to  the  Profesaioii;  but  It  muatbe 
understood  that  we  do  not  neceasarily  agree  with  all  the  opiuiooi 
expressed  by  our  correipondeot*. 

FINAL  EXAMINATION— MICHAELMAS,  1875. 

TO  THE  BDITOB  OF  TBI  IBIBH  LAW  TIMES. 

Sib, — The  question  put  by  "  An  Apprentice  "  is  prema- 
ture. Although  it  would  seem  that  we  may  anticipate  the 
passing  of  the  "  Supreme  Court  of  Judicature  Act  (ISZl) 
Amendment"  Bill,  and  tlje  abolition  of  the  Appellate  Juris- 
diction of  the  House  of  Lords  accordingly,  it  remains 
to  be  seen  whether  the  "Court  of  Judicature  Act  (Ir.l, 
1874,"  BUI  nill  pass  before  Michaelmas,  1875.  Should 
it  pass,  candidates  will  hy  no  means  have  to  disregard  the 
law  as  they  hiive  previously  learned  it,  since  it  is  not  so 
much  the  law  itself  as  the  mode  of  procedure  that  will 
be  changed.  And  in  all  probability,  the  Council  of  the 
Inoorporated  Law  Society  would  follow  the  ezHmple  ai  the 
English  Council,  who  are  about  to  recommend  tlie  examiners 
not  to  propose  any  questions  upon  the  Judicatuie  Act,  at 
the  examinations  to  be  held  during  the  year  1875. 
Your  obedient  servant, 

K.N.  B. 
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SUPERIOR  COURTS  OP  COMMON  LAW. 

IxU  of  Days  to  Plead,  and  Mark  Judgment. 

AUGUST,  1874. 


Plaint  Served  on 

Filed  not 
later  than 

Last  Day 
to  Plead 

Entitled  to 
Judgment 

Satnrday, 

..    I  Ang. 

II  Aug. 

IS  An«. 
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29  1. 

Satonlay, 

..  IS 

It 

25      .1 
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::I2 
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I  Sept. 
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..  19 

2    „ 

3    •> 

Thunday, 

..  ao 

„ 

29  11 
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4     » 
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ti 
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7     n 
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..  u 
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8    . 

Tuesday, 
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10     „ 

II     » 

FMday, 
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..  19 

n 
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9  I. 

14     „ 

IS    . 

COURT  OF  BANKRUPTCY. 


U'lTINOS  FOB  NEXT  WEEK,  ao  ftr  as  ajpointod. 

MONDA  Y. 
Before  the  Cbhf  BioiSTBaB,  nt  12  o'clock. 


BAVKBOFTS 


B.  H'Lenegan 
John  0'N«m 
John  Meil 
Thomas  Bailey 
John  O'OonneU 
Joseph  Parker 
Skbard  O'Connor 
John  Byrne 


NATDBI  OF  alTTIMO   |  BOLIOITOB 


Prove  debts  and  roach 

do 

do 

do 

do 
Vonch  acconnt 

do 
Title  and  posting 


Mathewt 
Perry  4  Co. 
Pern  4  Co. 
Scallan 

Hamillon  4  Craig 
Oldham  4  Eaton 
Ifoble 
FottrettfSon 


TUESDA  Y. 
Befofe  the  Coubt,  at  11  o'clock. 


Mary  Anne  Boyton 

Ist  compositicm  ritting 

OUlham  *  Eaton 

Geoi;ge  P.  Magrath 

do 

HicUe 

Same  matter 

Ut  public  sitting 

Categ  4  Clay 

Maty  Cameeie 

do 

Btauckamp 

C.  C.  W.  DomviUe 

do 

Findlater  *  Co. 
Molloy  4  IValKm 

do 

Bobert  Crone 

do 

ifollag  4  WaUon 

B.  K.  Thomp«)n 

do 

Sinnott 

John  H'Crory 

Final  examination 

FoUrtll  4  Son 

Patrick  Roche 

do 

Cases  4  Clay 
MoUoy4  Walton 

James  M'Aleenan 

do 

Stephen  Rickard 

do 

Fiudlater  4  Co. 

Haiy  Anne  Borton 

do 

Oldham  4  Eaton 

Bsvid  Rntledge 
Lndlow  Berkeley 

do 

Larkm  4  Co. 

do 

Satllan 

John  Calla(;haa 

do 

Mathtwe 

John  Semple 

Take  charge  as  proved 

Deitolyne 

Robert  Courtney 

do 

Fitzgerald 

Daniel  Cidiea 

do 

r.ett 

John  Nolan 

Examine  witnesses 

Larking  Co. 

Edward  Law 

Uotion 

Neihon 

Before  the  Chief  Reoibtbab,  at  12  o'clock. 

John  Farrell 
O'Reardon  and 

Murphy 
John  Kolan 
James  Keegan 
Charles  Owens 

Prove  debts  and  vouch  Perry  4  Co. 
do                     Larkin  4  Co. 

Costs                                 Orpen  4  Sweeny 
do                                  Hardmcm  4  Son 
do                                Rynd 

WEDNESDA  Y. 
Before  the  Chiif  Reoibtbab,  at  12  o'clock. 


William  Foxall 
Walter  O'Donnell 


Prove  debts  and  vouch  Oldham  4  Eaton 
do  \Oldham  4  Eaton 


TBURSDAY. 
Before  the  Chixf  Rxoistbab,  at  12  o'dook. 


Thomas  F.  CNeill  Vouch  account 
Richard  Boyle        |  do 

Nash,  Uarty  &C0.1  do 


Larhin  4  Co. 
Larkin  4  Co. 
Larkin  4  Co. 


PRIDA  Y. 
Before  the  Coubt,  at  11  o'clock. 


William  Bergin 

1st  pablie  sitting 

Ryi^ 

Thomas  Clarke 

do 

Cateu  4  Clay 
Matheiet 

George  M'Donnell 

do 

Eyre  Silk 

do 

Hartigan 

Jowph  Farrar 

do 

.VacSheehy 

Richard  M.  Sadlier 

Ist  composition  sitting 

Kavauagh 

Same  matter 

Final  examination 

Scallan 

John  Brooks 

do 

Caiey  4  Clay 

Joieph  CreMwell 

do 

George  P.  Magrath 

do 

Categ  4  CU^ 

Aaron  Boak 

do 

SteaaH 

Daniel  Lenihan 

do 

ScaUaa 

Philip  Lyster 

Audit  and  dividend 

Perry  4  Co. 
MolU)g4  WaUon 

Sylvester  Wallace 

do 

S.  M.J.  Richardson 

do 

Mollog  4  Watton 

John  Smyth 

do 

Browning 

The  following  at  12  o'clock. 


Patrick  Flood 


Sale 


Maxwell  4  WtUhm 


ADJUDICATIONS  IN  BANEBUFTCT. 
Chamney,  John,  late  Queen-street,  Dublin,  now  of  the  Four 

Courts  Marshaleea.  gentleman.    Sittings,  Friday,  Augutt 

14,  and  Tueeday,  September  1.    MolU^  and  Waion,  solrs. 
Donovan,  George  R.,  Sooth    Main-street,  Toughal,  county 

Cork,  shopkeeper.    Sittings,   T^ietday,  Auguit  11,  and 

Friday,  August  28.    Scailan,  solr. 
Duggan,  John  Robert,  Christchurch-place,  Dublin,  commission 

agent.     Sittings,  Tuetdny,  Augutt  11,  and  Friday,  Augutt 

28.     Larkin  and  Co.,  solrt. 
Horan,  Patrick,  senr.,  Tullamore,  King's  County,  draper.    Sit- 
tings, Friday,  Augutt  14,  and  l\ietday,  September  1. 

Larkin  and  Co.,  solrs. 
Nolan,  John,   Gowran,  county  Kilkenny,  grocer.     Sittings, 

Tuetday,  Xtijiut  11,  and  Friday,  'Augutt  28.     Lartin 

and  Co.,  solrs. 
Leahy,  Daniel,  Grand  Parade-market,  county  Cork,  butcher 

and   victualler.      Sittings,    Tuetday,    Augutt    11,    and 

Friday,  Augwt  28.    Scallan,  eolr. 
Page,  Henry,  Grafton-street,  Dublin,  haberdasher.    Sittings, 

Friday,  Atiguit  14,  and  Tuetday,  September  1.    M<Mog 

and  Watton,  salts. 


DIVIDENDS  IN  BANKRUFTC7. 

1st  dividend  Ss.  Id. 
assignee.    Fiudlater 


Canny,  James,  Ennistymon,  Clare,  draper. 

in  the  X.    L.  U.  Deering,  ofiicial 

<md  Co..  solrs. 
Grogan,  Robert,  Spring-gardens,  Dublin,  builders.    Ist  dividend 

18a.  in  the  £.     0.  U.  James,  official  assignee.    Perry 

and  Co.,  solrs. 
Kelly,  John,  Athy,  Kildare,  grocer.     Ist  dividend  7s.  7d.  in  the 

£.    C.  H.  James,  official  assignee.    Molloy  and  Watton, 

solrs. 
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DUBLlll  STOCK  AND  SHARE  LIST. 


DESUKIKl'IUN  OF  STUCK 

JULY 

Pri. 

Sat. 

Mnn-iTnea.  Wed.,Thttr 

1    17 

18 

20  1  21     22 

23 

•Paid 

1 

Qovemment. 

1        1 

-     sue  Cuiunia 

92  Hi92t 

92H 

92       92|    l92H' 

—    Nsx-  1  n  c  Stock 

">> 

1'U 

<:»H 

91  i  9'H  9»MI 

INDIA  STOCK. 

1         1 

—  5  p  c  July  HO)    TrafblRnt 

—  ♦  p  c  Oct.  Mf  Bk.  of  Irel. 

Ban  Its. 
100     Rank  of  Irelanrt 



1<TJI 

— 

—  ,    —      — 

102 

lOjJJ 

io2|iia2|i    — 





•lo8i 

.«io    sio    '311-12 

i5    Hibernian  Banking  Co.      .. 

%lk 

<>7i 

—  '58      S9      159 

IS     London  Joint  Stork 

M 

—  1    —  49I  so 

20    London  and  Weslminiter  .. 

711  xd  71 1-2 

liU 

3i  Uuntler  Hank  (Limiltd) 

_. 

81  9  81  9  8J  9 
63      621     62a 

30    National  Bant     .. 

— 

61 1-2 

621 
>4l 

IS    National  of  Lixiarp'KUtd) 

— 

— 

i5    Provincial  Bank 

88 

— 

98 

88      88i 

10              l>o.          New 

- 

_ 



10    Eoyal  Bank 

.- 



— 

— 

— 

— 

Steam. 

loo   City  of  Dublin    .. 

— 

— 

107 

io6| 

_ 

loGi 

50    Dublin  and  Gla.i(COW 

— 

— 

— 

— 

— 

50    Dublin  .t  I.tverpool  Steam 

Ship  KulMlng.  On 

— 

— 

— 

— 

— 

— 

10    National  a  S  Ca  (.ltd)   .. 

. 

.. 

^ 

— 

— 



Mlnei. 

3)  BerelMtm  (Limited) 

»/ 

_ 

— 

_ 

— 



7     Cape  Coppmr  M.  Co.  (Hfd) 

— 

-- 

26 

— 

— 

I     Kilhiloc  Slate  Uo.  (llt'd) 

- 

16/ 

— 





_ 

7    Mining  Co.  o/lrelanddtfdj 

— 



St 



— 

Mtsoellaneous. 

10    Alliance  .«  Dub.  Cunt.'  Ga- 

9l  10 

— 

■0 

">H 

10II 

lOt 

ql  DuWn  Tramvayt 

71 

7< 

100    Grand  C.inal     .. 

_ 

_ 

52 

52 

$2 

_ 

2S    National  Auuranee 







9-4-7  Patriotic  Auurana 

— 



lOi 



.^ 

^ 

aailwaya. 

100    Oubliu  and  lielfaat  Jnnct. 

92 

_ 



—  91* 

91 

IQO    Dublin  and  DroKlieda 

— 

112 

100    Dnblin  and  KlnR^town 

_ 





211        — 



100    iJublln,  W'klow,  A  W'ford 





a 

76* 

100    Gt.  Southern  and  Weatem 

io8| 

— 

io6|    loSiliioSi 

103    Midland  Qt.  WMiem 

. — 

— 

Sii     Sii 

Biii 

100    Midland 

_ 





- 

25    Portdn.  Dnn.  *  Omb.  Jim. 



IS 







50    Ulster    .. 



- 







__ 

I2|    Do ,  Quarters 

_ 



_ 

_ 





S3    Waterford  and  Limerick  .. 

-    . 

— 



-  aal 

__ 

10    Waterford  and  Tramore 

,_ 



7f 

7| 

__ 



100    Belfast  A  Ktb'n  C06, 4  p  c 



— 

_ 

— 





100          Do.           da       4tpc 

_ 







103 

_ 

too    D.  AD.,4pc6uarant°dS'k 

_ 









loo          Da          da       4i  p  c 

— 

__ 

10+ 



104 



ISO    D.,W.,*W.,«  per  cent   .. 



._ 





50    U.,  W.,  «  W.,  i  p  c  ( ltMiO> 







54- 

_ 

SO       Do.           da        (1864) 



<i^4 



_ 



100    (it.  South'n  A  Weat'n  4  p c 

99 

99iff 





99i 

100    Mid.  Great  Western,  4  p  c 



iro^ 



SO    «ratf d.  A  Llmenck,  i  p  c  rd 

— 

_- 





50    Da,  new  red,  1873,  6  p  c 
BaUway  Debentures. 

— 



_ 

— 



S2i 

—    Belfast  A  Kth'n  Cos,  4  p  c 

— 

95*    J 

0S4 





95i 

—    Dublin  i  UroKheda  4  p  c 

96f 

96f    96'f 

l6f 

96f 

—    Dublin  i.  Meath  44  p  c     .. 

—  1«9 

— 

—    D,  W.,  &  W.,  4J  p  c 



—    OQi 



._ 



—    Ot.South'n  .k  West'n,4pc 

98II 

9ft| 



Q^i 



9Sf 

—    Irish  Nth  Westn  1st  CSpc 

foH 



—    Midland  Gt.  Wesi'n,  41  p  c 

_ 







—    Do.,44pc 

— 

— 

— 

— 

— 

103I 

'  Shares  nut  fully  paid  up  are  given  In  Ilatia. 

Bank  Rate— or  Diacount-  3|  ner  cent..  4th  .Tune.  1874 
Of  Deposit— S  ner  cent.,  asth  May,  1874. 
Name  Days— July  29ih,  and  AuKu>t  13th,  1874. 
Account  Days- July  30th,  and  August  lllh,  1874. 
On  Saturdays  bnslness  commences  at  1 1  u.m.,  and  the  Stock  Brokers' 
OfBces  close  at  1  n.ro. 


BIKTHS.  MABRIA&E8,  AND  DEATHS. 

BIRTHS. 
JONES— July  21,  at  97  TrltonvIUe-road,  tho  wife  of  Sobert  James 

Jones,  Esq.,  solicitor,  of  a  daughter. 
JOYCF.— July  30.  at  7  St  EdwardVterrace,  Oarrille-aTenue,  Bathgar, 

the  wife  of  P.  W.  Joyce,  Esq..  hl..\}.,  of  twin  sons. 

HARRIA0E8. 
CROOK8HANK  and   HUNTER— July  8,  at  the  Wesley  Cbapel, 
SliiO,  Robert  Alexander  Crookshank,  Esi-,  eldest  surviving  son  of 
the  late  Alexander  Crooluhank,  Ksq.,  solicitor,   Belfast,  to  LIuie, 
third  daughter  of  Robert  Hunter,  Esq.,  J.  P.,  Sligo. 

DEATH. 
kENNT-July  -a,  at  17  MidJle  Uanliner-street,  Dublin,  Lizzie,  the 
fond  and  dearly-beloved  wife  of  Hathew  ICcnny,  Esq ,  solicitor,  In 
her  44th  year. 


PUBLICATIONS: 


JUST  PUBLISHED,  Price  12j^  476  pages,  chth,  gat  kltertd. 

LAND    ACT    CHAPTERS    AND    REPORTS, 
COXTAIMINO 
DmCUMIONS  ok  COMTBOVERTliD  POIKTS  UXDEB  THB  LaBD  ACT, 
AND 
FOLL  REPOItTS  OF  MKABLT  ONE  HUHPSKO  LaHD  CaBBO. 

ROBEUT   Do'nNEI.L,   M.A., 

Barrister-at-LaWt 

ProfesBor  of  Political  Economy,  T.C.D. 

Dublin:  Joan  Falcombr,  6S.  Upper  SaickvUle-Mreet. 
Sold  by  all  Booksellen. 


OPIXWSS    OF    THE    PRESS 

**A  Toluable  contribution  on  an  important  subject,  and  well  worthy 
of  the  author's  high  reputation  aa  a  lawyer  and  political  economLit"— 
Freeman's  Journal. 

"This  volume  is  a  perfect  hand-book  both  to  the  general  effect  and 
particular  bearings  of  the  law  ns  Interpreted  by  the  tribanals,  and  hu 
been  edited  with  the  greatest  care,  and  arranged  on  so  simple  and  clesr 
a  plan  that  no  owner  of  land  can  misialic  the  force  of  the  rulings  that 
have  been  made,  or  their  relation  to  his  own  circumstances  in  regard 
to  the  tenants  on  his  pioperty.  We  commend  Mr.  Donnell's  ttvatlse 
to  the  attention  of  nil  hkilJers  of  property,  or  tenanu  with  valuable 
interests,  as  a  perfect  key  to  their  legal  position,  and  the  prlTilegu, 
restraints,  or  remedies  attaching  to  it." — Dublin  Evening  Mail. 

"The  volume  forms  a  sequel  to  Mr.  DonnelFs  Practical  Qnidc  to  the 
Land  Act,  whicli,  on  its  publication,  became  the  standard  wo  k  on  tba 
subject,  and  th"  two  volumes  no.v  form  a  co  i  pletc  text-boo\  on  tboM 
most  difficult  points  of  law,  r^sed  In  the  working  of  the  new  Iri.-^  land 
system." — Irish  Law  7Vm«a  352 

THE     LAW     MAGAZINE     AND     REVIEW; 
A    MONTHLT  JOHRVAL  OF  JURISPRUDKNCB  AKD  IlCTEBXATfOVlL 

Law  for  both  branches  of  the  Legal  Profesaiotl. 

NEW  SERIES.— PRICE  TWO  SHILLINGS. 


The  only  Monthly  Magazine  devoted  exclusively  to  the  Interests  of 
the  Profession  at  Home  and  Abroad. 


BKIVK4  A  Tdbkib,  Law  Booksellers,  100  Cliaiicery-lane,  Londoa 

m 
LEGAL    POSTINGS: 
IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


c 


In  the  Matter  of 

HRISTOPHER        FLYNN, 

of  No.  199  Phlbaboro'-nMui,  hi  the  City  of  Dublhi,  Grootr  and 
Vintner,  a  Bankrupt 

A  Public  Sitting  will  be  held  before  tbe  rhief  Registnr,  at  the  nid 
Court,  at  the  Kour  Courts,  Duflin,  on  TCESDAV,  the  4fh  day  ol 
AUGUliT,  m74,  at  the  hour  of  Twelve  o'clock  noon,  for  the  Proof  and 
Admission  uf  D>bta.  The  Account  of  tne  Ufflcial  Assignee  and  Uie 
Vouchci  B  for  the  same  will  also  be  examined. 

A  Creditor  may  prove  his  Debt  at  the  Sitting,  or  send  his  Affidavit 
of  Debt  in  the  prBScribed  form  to  the  under-named  uflicial  Assignee, 
four  days  previously  to  tho  Sitting,  In  order  to  have  tlie  same  sdnUtted 
as  a  Proof. 

Dated  this  itSnd  day  of  July,  1874. 

A.  F.  LLOTD,  Deputy  Registrar. 

CHARLES   HRNRT  JAMES,   OfBcial   Assignee,  30  Upper 

Ormond-quay,  Dublin. 
THOMAS  M'liuVERN,  Solicitor  for  the  Assigneea,  31  CoUege- 

green,  Dublin.  ju 


m  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

f     O     H     N  C     H     A     M     N    E    Y, 

('  late  of  Queen-street,  in  the  City  of  Dublin,  and  now  a  prisoner  In 
the  Kour  Courts  Mai-siialsea,  itentleman,  was  on  the  Srd  day  of  Jolj. 
1874,  adju'tged  Bankrupt 

Public  Sittings  will  be  held  at  the  Court  of  Bankruptcy,  ■''o" 
Courts.  Dublin,  on  KRIDAY,  the  14th  day  of  AUOi.Br,  1874, 
and  on  TUESDAY,  tho  Ist  day  of  SEPl'EMBER,  1874.  at  the  boor  of 
Kleven  o'clock  In  the  forenoon,  whereat  the  Bankrupt  is  to  attend, 
and  to  make  a  full  disclosure  and  discovery  of  his  Estate  and  Effects. 
Ci-editora  may  prove  tiieir  Debta,  and  at  the  First  Sitting  ch(W.w  a 
Creditor's  Assignee.  At  tbe  Last  Sitting  the  Bankrupt  is  required  to 
finish  his  Examination. 

All  persons  having  In  their  poasesalon  any  Property  of  the  Bankrupt, 
must  deliver  it,  and  all  Debts  du  t  to  the  Bankrupt  must  be  paid,  to 
CuAKLEs  UE.Niiv  Jahes,  Oltlclal  Assignee,  Upper  Ormond-qusy, 
Duldin,  to  whom  Creditors  may  forward  their  Afltdavits  of  Debt. 

A.  F.  LLOYD,  Deputy  Registrar. 
MOLLOT  A  WATSON,  Solicitors,  18  Eustace-street,  Dublin. 

5^_ 


frinted  and  Published  by  the  Proprietor,  Jouk  Falcoxeb.  every  Saturday,  at  S*.  Upper  SackviUe-acrtet,  in  the  Pariah  of  St 

and  City  of  Dublin. -iSafimiay,  Julu  2t,  1874. 
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LIFE  rNSURANCE  FRAUDS.— IL 

In  March,    1874,   one    of  the   most   diabolical  Life 
lunnuice  frauds  ever   perpetrated  was    brought    to 
light,  by  the  confession  of  one  of  the  perpetrators. 
M'Nutt  and  Winner  were  painters  at  Wichita,  Kansas, 
where  they  murdered  an  employ^,  named  Saviers,  last 
December.     M'Natt,  who  was  subsequently  captured, 
confessed  that  he  got  his  life  insured  for  5,000  dollars, 
and  that  he  and   Winner  planned  to  kill  and  bum 
lome  victim,    whose    body    was    to    be    palmed    off 
as  M'Nntt's,  so  that   the  money  could  be  collected 
and  divided  between  them.    When  the  pkn  was  laid 
they   lived    in    Kansas   dty,    Missouri,    where    they 
intended  to  carry  it  out,  but  they  determined  to  ^o 
to  the  smaller  town  of  Wichita,  in  Kansas,  whence  their 
escape  would  be  easier.     Here  they  began  the  business 
of  painting,  and  soon  built  up  a  good  trade.    The  want 
of  a  victim  delayed  for  some  time  the  execution  of  the 
plot;  bat  Winner  finally  went  to  Kansas  city,  and 
employed  Saviers  to  work  for  them.     Un  his  arrival  at 
Wichita  they  met  him  at  the  railway  station,  and  took 
him  to  their  shop  without  any  one  knowing  anything 
about  it.    They  nrst  made  him  drunk,  and  then  admin- 
istered ether  until  he  was  unconscious.     Then  they  put 
his  lace  over  the  fire,  and  burnt  it  until  it  could  not  be 
recognized,  and  laid  him  on  a  bed  saturated   with 
petroleum.     M'Nutt  then  cut  a  gash  in  Winner's  arm 
with  a  pair  of  scissors,  and,  opening  a  vein  in  Saviers' 
arm,  took  out  a  quart  of  blood  and  sprinkled  it  over 
Winner,  to  make  it  appear  that  be  had  bled  a  great 
deal.    M'Nutt  then  left,  dropping  bis  vest  and  empty 
pocket-book  at  the  back  of  the  house,  to  make  it  appear 
as  if  thieves  had  thrown  them  away;    and  going  to 
Atchison,  he  led  by  rail  for  Missouri.     Winner  then 
set    fire    to    the   building,    which    was    burnt,    and 
he  reported  that  he  was  robbed,  and  M'Nutt  killed  and 
bnmt.     The  story  took  for  a  few  days,  until  M'Nutt 
was  recogmzed  and  arrested,  and  subsequently  tried. 
There  be    many  devils  that  prompt  to  murder,  said 
Luther ;  bat  it  would  be  difficult  indeed  to  find  a  parallel 
to  that  diabolical  Missouri  tragedy ;  and  certainly,  the 
romance  of  American  life  insurance  has  not,  hitherto,  been 
rivalled  at  this  side  of  the  Atlantic,  in  real  life,  however 
feebly  emulated  in  fiction  by  the  pen  that  depictured 
the  villain   Jonas   Chuzzlewit.     Crimes  like  those  of 
Uddprzook  and  of  M'Nutt  and  Winner  are  unique  in 
ghastly  glory.     "  Glory's  blood-relation,  bastard  mur- 
der," can  point  to  no  more  terrible  trophies  even  in 
America.     Ckimpared  with    them,  the  crime  of  Dr. 
Ernest  Uhling  glimmers  but  feebly  indeed.    In  the 
month  of  June  of  the  present  year,  that  gentleman  was 
sentenced  to  eighteen  months'  imprisonment,  by  the 
Court  of  General  Sessions  of  New  York  city,  for  the 
crime  of  burying «  box  of  bricks.     The  point  was  that 
the  box  was  shaped  like  a  coffin,  and  the  "doctor" 
held  a  policy  of   insurance  on  the  life  of  a  young 
Woman,  whom  he  fraudulently  represented  to  be  dead 
and  buried  in  the  coffin. 

"Bruff"  says  Miss  Braddon,  writing  in  the  current 
number  of  "Belgravia,"  "is  remarkable  for  nothing 
particuLtr,  save  for  having  been  the  scene  of  a  san- 
|;uinary  battle  between  the  English  forces  and  the 
insurgents  in  1641,  and  of  various  Whiteboy  outrages 
later,  and  of  a  ikirmish  with  the  Defenders  in  1793." 


But  that  little  town  on  the  banks  of  the  Dawn  has 

Eroduced  what,  in  its  development  at  the  recent 
americk  Assizes,  may  well  claim  to  be  held  one  of  the 
most  remarkable  causes  celebres  ever  heard  in  this 
country,  as  well  as  one  of  the  most  singular  in  the 
annals  of  life  insurance  frauds.  Briefly  recapitulated 
the  facts  were  as  follows : — The  Local  Manager  (Wm. 
Barry),  two  medical  examiners  (Drs.  Meehan  and^ 
iSheedy),  and  another  official  (Michael  Meehan)  con- 
nected with  the  Kilmallock  branch  of  the  New  York 
Life  Insurance  Company,  were  indicted  for  a  conspiracy 
to  defraud  the  shareholders,  by  false  and  fraudulent 
misrepresentations  as  to  the  health  and  habits  of  persons 
proposed  to  be  insured.  It  appeared  that  in  1870  the 
company  began  to  transact  business  in  Ireland.  Mr. 
Barry,  the  principal  traverser,  obtained  the  appoint- 
ment of  agent ;  and  was  allowed  commission  at  48.  in 
the  pound.  It  was  proposed  to  him  to  communicate 
through  Mr.  Shaw,  who  had  been  appointed  agent  at 
Belfast,  but  he  represented  that  it  would  be  more  satis- 
factory to  deal  directly  with  the  London  manager.  On 
the  recommendation  of  Barry,  Dr.  Meehan,  another 
traverser,  was  appointed  medical  examiner.  The  first 
policy  sent  to  the  company  was  for  £150,  on  the  life  of 
Mr.  Bourchier,  of  Ba^gotstown,  who  was  described  by 
Barry  as  a  first-rate  life.  It  was  returned  to  him  for 
amendment,  as  it  was  not  signed  by  the  assured  himsdi^ 
and  it  was  re-enclosed  with  the  signature  of  Mr. 
Bourchier  forged  to  it.  A  charge  of  a  guinea,  when  a 
rec«pt  was  enclosed,  was  made  tor  the  medical  fee,  but 
the  London  manager  wrote  to  say  that  for  policies  under 
£500  the  fee  allowed  was  only  half  a  guinea.  Barry 
urged  the  company  to  be  expeditious  in  completing 
such  transactions,  on  account  of  "  the  fickleness  of  the 
Irish  race,  and  their  philosophical  character  and  want 
of  resolution."  Dr.  Meehan  certified  that  he  had 
examined  Mr.  Bourchier,  and  his  name  was  signed  to 
the  proposal.  On  the  Ist  of  February,  Barry  wrote  to 
the  effect  that  he  was  working  hard  and  expected  more 
proposab  in  a  few  days.  On  the  27th  February  he  sent 
another  proposal  for  a  policy  on  Mr.  Bourchier's 
life.  In  March,  he  wrote  to  say  that  he  should 
devote  himself  next  week  to  "fishing  out"  a  few 
cases ;  and  in  May  he  fished  out  Mr.  Charles  Wilmot 
Smith,  a  magistrate  and  grand  juror  of  the  county, 
who,  some  time  previous,  happened  to  have  received 
threatening  letters  about  land.  The  proposal  purported 
to  be  signed  by  a  person  named  James  Whelan,  who 
stated  that  his  interest  in  the  life  of  Mr.  Smith  con- 
sisted in  the  latter  being  a  good  landlord,  and  that  if 
anything  happened  to  him  the  loss  would  be  equal  to 
£5U0,  the  amount  of  the  policy.  This  document  was  in 
Barry's  handwriting.  A  series  of  questions  respecting 
the  health  of  the  assured  was  answ^ed  satisfactorily  by 
Dr.  Meehan,  who  certified  that  he  had  examined  him ; 
and  the  policy  was  executed  by  the  company.  Mr. 
Smith,  however,  was  never  examined  by  the  doctor, 
and  wns  ignorant  of  the  fact  that  his  life  was  insured. 
The  rules  of  the  company  required  that  the  proposal 
should  be  signed  by  a  personal  friend,  and  in  this  case 
the  friend  was  Mr.  Michael  Aleehan,  the  doctor's 
brother.  On  the  back  was  a  memorandum  that  Barry 
never  knew  Mr.  Smith  to  be  ill,  except]  some  years 
before,  when  he  had  a  cold.  The  whole  of  these  docu- 
ments were  fabrications.     Mr.  Michael  Meehan  certified 
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that  he  knew  that  Mr.  Smith  was  a  man  in  perfect 
health.  This  pohcy  was  afterwards  assigned  by  Whelan 
to  Michael  Meehau.  Three  other  policies  were  effected 
on  the  life  of  Mr.  Bourchier,  another  on  the  life  of 
Mr.  Smith,  and  one  on  the  life  of  Mr.  Harris,  post- 
master of  Kilmallock,  all  of  which  were  fictitious.  The 
discovery  of  the  fraud  was  made  through  the  prudent 
practice  of  the  company  in  writing  to  persons  assured. 
Mr.  Bonrchier  replied  that  he  never  allowed  his  life  to  be 
insured,  and  was  never  examined  by  Dr.  Meehan. 
There  were  a  number  of  other  transactions,  in  which 
Dr.  Sheedy,  another  of  the  traversers,  was  concerned. 
They  were  similar  in  their  circumstances.  Messrs. 
Smith,  Bourchier,  John  O'Grady,  solicitor,  and  Harris, 
of  Kilmallock,  whose  lives  had  been  insured,  proved 
'  that  they  never  authorised  any  one  to  insure  them, 
and  repudiated  the  signatures  to  the  proposals; 
and  the  alleged  personal  inspections  by  the  medical 
examiners  were  proved  wholly  fictitious.  In  the  result, 
Lawson,  J.,  before  whom  the  case  was  heard,  directed 
an  acquittal  of  Michael  Meehan;  but  the  other  tra- 
versers were  convicted  and  sentenced — Barry  to  18 
months'  imprisonment,  and  the  two  doctors  to  12 
months'  imprisonment  each.  It  may,  indeed,  be  asked, 
what  motive  could  induce  two  medical  men,  of  hitherto 
unquestioned  respectability,  to  lend  themselves  to  such 
flagrant  transactions ;  but  the  motive  suggested  was, 
not  the  paltry  remuneration  received  merely,  but  that 
the  connexion  might  be  expected  to  lead  to  an  increase  of 
business  in  the  district.  Be  this  as  it  may,  sedng  that 
professional  gentlemen  of  respectable  position,  free  from 
the  influence  of  the  two  chief  handmaidens  of  crime- 
ignorance  and  want — ^have,  yet,  been  found  to  tamper 
criminally  with  life  insurance,  and  to  taint  with  fraud 
operations  which  it  is  the  interest  of  every  man  in  the 
community  should  be  fair  and  honest,  any  suggestion 
that  may  tend  to  frustrate  the  further  growth  oi  fraud 
in  the  insurance  system,  should  receive  attentive  con- 
sideration. Sir  Dominic  Corrigan  was  led  by  those 
occurrences  to  re-issue  two  remarkable  papers,  read  by 
him,  some  time  since,  at  the  Medical  Society  of  the 
College  over  which  he  so  often  presided.  He  strongly 
censures  the  ''private  and  confidential"  letters  sent 
from  insurance  offices  to  medical  men,  requesting 
information  from  the  recipient  of  the  epistle  as  to  the 
health,  ailments,  habits,  and  associations  of  A.B.,  to 
whom  the  physician  addressed  in  such  "confidential" 
terms  is  known  to  be  medical  adviser,  asking  him  to 
place  before  the  company  all  he  has  discovered  during 
bis  professional  attendance  on  his  client.  In  nearly  all 
these  cases  the  client  is  in  utter  ignorance  of  the  whole 
procedure,  and  is  not  even  aware  that  it  has  been  pro- 
posed to  insure  his  life.  It  may  be  added,  incidentally, 
that  he  also  objects  to  the  form  of  certificates  of  death 
which  the  medical  attendant  of  a  deceased  person  is  called 
upon  to  sign,  and  states  that  he  has  invariably  refused  to 
do  so  because  the  Act  says  that  the  medical  practitioner 
who  shall  have  been  "  in  attendance  until  the  death  "  is 
to  sign,  and  Sir  Dominic  Corrigau  holds  that  the  doctor 
cannot  be  considered  as  in  attendance  until  the  death 
unless  he  was  present  at  the  death.  The  doctor  is,  also, 
required  to  certify  from  personal  knowledge  the  day  of 
deiith,  the  cause,  and  the  duration  of  the  illness ;  and  he 
mentions  some  facts  to  show  the  danger  of  certifying 
such  points  without  personal  knowledge.  In  one  in- 
stance, he  'n;as  told  that  a  patient  whom  he  visited  was 
dead,  but  on  going  upstairs  he  found  persons  trans- 
acting business  with  the  nek  man.  He  exhorts 
the  profession  to  refuse  to  sign  in  all  cases  upon 
hearsay  evidence,  and  let  the  Legislature  amend  the 
Ibrm  of  certificate.  But  to  resume,  we  must  say 
that  the  habit  which  has  grown  up  of  askine 
members  of  the  profession  to  divulge,  for  financiu 


and  speculative  purposes,  the  secrets  confided  to 
them  by  their  patients  and  discovered  by  them  during 
their  professional  visits,  is  one  which  should  be  dis- 
couraged on  grounds  of  high  oommerdal  and  profies- 
sional  principle.  And  we  should  think  that,  if  those 
grounds  are  msufficient  to  deter  speculative  companies 
from  asking  the  surreptitious  disclosure  of  fumily  or 
personal  secrets,  at  all  events  one  beneficial  result  of 
the  Bruff  prosecution  will  be  to  teach  companies  that, 
if  they  desire  to  avoid  the  deceptions  too  often  prac- 
tised by  speculative  insurers  who  traffic  in  the  lives  of 
other  men,  they  must  distrust  the  unauthorised  espioo- 
age  of  medical  detectives,  and  take  measures  to  hare 
direct  knowledge  brought  home  to  the  person  whose 
life  is  to  be  insured  that  his  confidential  adviser  is  con- 
sulted for  the  porpoae  of  an  insurance  speculation. 


NOTANDA. 


Divorce;  domicile;  jurisdiction. — This  was  a  petition 
for  a  divorce  a  mensa  et  thoro,  presented  by  a  husband 
on  the  ground  of  his  wife's  adultery.  Campion,  Q.C.  (with 
him  Smith),  for  the  petitioner,  hruce,  for  the  respon- 
dent.    Wabb£n,  J The  petition  in  this  case  was  by 

husband  against  wife  for  divorce,  on  the  ground  of 
alleged  misconduct.     The  parties  had  been  married  out 
of  L-eland ;  the  respondent  at  present  resides  in  Lon- 
don, and  the  general  residence  of  the  petitioner  and 
respondent  has  been  at  Paris,  in  France.     On  behalf  of 
the  respondent,  an  objection  was  raised  to  the  jurisdic- 
tion of  tiio  court  to  hear  the  case,  on  the  ground  that 
the  petitioner  was  not  a  domiciled  Irishman,  but  was  a 
domiciled  French  subject.     In  support  of  this  view,  the 
respondent  made  affidavits,  stating  that  her  husband 
left  Ireland  17  years  ago,  went  to  France,  purchased  a 
villa  at  Pan,  and  resid^  permanently  there ;  that  they 
had  only  been  in  Ireland  three  or  four  times  on  visits; 
and  that  her  husband  had  taken  certain  proceedinga 
against  her  in  the  French  courts,  which  he  could  not 
have  taken  without  averring  that  he  was  a  domiciled 
French  subject.     The  petitioner  filed  affidavits,  stating 
that  he  left  Ireland  17  years  ago,  solely  in  consequence 
of  the  advice  of  his  medical  attendants,  and  that  he 
never  intended  to  abandon  his    Irish  domicile,  bat 
always  returned  to  Ireland  when  the  health  of  his  wife, 
his  child,  or  himself  permitted  it.     He  also  submitted 
four  draughts  of  wills  which  he  had  made,  dated  I860, 
1865,   1870,  and   1872,  all  of  which  began  with  die 
words,  "  I,  Thomas  Gillis,  of  Belfast,"  and  the  two 
latter  of  which  contained  special  reference  to  his  being 
a  domiciled  Irishman.     He  further  stated  that  he  was 
possessed  of  real  property  in  Ireland  and  personal 
property  invested  in  Irish  securities.     In  reference  to 
this,  the  respondent  made  an  affidavit  that  her  husband 
had  informed  her  he  had  no  property,  nor  a  tie  of  any 
kind  in  Ireland.    In  support  of  the  petitioner's  content 
tion  an  affidavit  had  been  made  by  a  French  advocate, 
M.  Caret,  stating  that  the  purchase  of  freehold  pro- 
perty in  France  did  not  involve  the  necessity  of  the 
purchaser's  being  a  French  subject,  and  also  tiat  pro- 
ceedings such  as  those  taken  by  the  petitioner  against 
his  wife  in  France  did  not  need  an  averment  that  the 
petitioner  was  a  French  subject.     Upon  the  autlionties, 
I  am  of  opinion  that  domicile  in  Ireland,  even  without 
residence,  is  sufficient  to  sustain  the  jurisdiction  of  the 
court     It    has    been   admitted  that  the    petitioners 
domicile  of  origin  was  Irish ;  and  the  domicile  of  his 
wife  must  follow  that  of  her  husband.     Consequently, 
the  court  has  jurisdiction  to  entertain  the  suit  unless  it 
had  been  clearly  shown  that  the  petitioner  had  acquired 
a  French  domicile,  in  substitution  for  his  domicile  of 
origin.    It  appears  from  the  draft  wills  that  the  peti- 
tioner had  r«a  and  personal  property  in  Ireland,  and 
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from  the  tenor  of  those  documents  indicating  affection 
towards  the  respondent,  I  cannot  believe  that  the 
petitioner  always  falsely  represented  to  his  wife  that  he 
nad  no  property  or  tie  of  any  kind  in  Ireland.  I 
believe  her  statements  to  that  effect  are  not  true ;  and, 
believing  some  of  the  statements  in  her  affidavit  to  be 
reckless  and  ontrue,  I  cannot  rest  with  any  confidence 
on  other  parts.  In  the  result,  I  am  of  opinion  that  Uie 
court  has  jurisdiction  to  entertain  the  suit  (GOUs  v. 
GUtis;  Mat.  Court,  Feb.  16,  1874). 

Administration ;  question  of  letfitimcuy ;  costs  agmnst 
the  Crtnon ;  jurisdiction — Thia  was  a  suit  instituted  to 
determine  the  legitimacy  of  Eliza  O'Neill,  who  died  on 
the  7th  September,  1872,  The  plaintiff,  William  John 
Good,  claimed  to  be  the  first  cousin  of  deceased,  and 
sought  administration  of  her  estate.  The  deceased  bad 
left  assets  amounting  to  about  £8J0.  After  her  death 
administration  was  granted  to  Mr.  William  Ijane 
Joynt,  Crown  and  Treasury  Solicitor,  on  the  ground 
that  she  died  intestate,  and  was  ill^timate.  Amongst 
the  papers  of  the  deceased  was  found  an  unexecuted 
paper  writing,  in  which  she  purported  to  bequeath  her 
assets  to  an  institution  in  which  she  resided,  and  it  was 
stated  that  it  was  the  intention  of  the  Crown,  in  the 
event  of  her  intestacy  and  illegitimacy  being  established, 
to  dispose  of  the  property  in  accordance  with  her  sup- 
posed intentions.  The  Crown  relied  upon  certain 
statements  made  in  affidavits,  filed  in  a  Chancery  cause 
in  1665,  in  which  it  was  hinted  that  the  deceased  was 
bom  out  of  wedlock.  The  case  of  legitimacy  rested 
on  the  fact  of  the  deceased  having  always  been  regarded 
by  the  family  as  legitimate..  The  plaintiff,  having 
succeeded  in  establishing  the  legitimacy  of  the  deceased, 
obtained  administration,  and  the  case  thereupon  stood 
over  for  the  purpose  of  consideration  as  to  whether  the 
Crown  should  be  ordered  to  pay  the  costs,  or  whether 
the  costs  of  the  Crown  should  be  paid  out  of  the  assets. 
J.  A.  Byrne,  Q.C.  (with  him  Webb),  for  the  plaintiff. 
>:  Walker,  Q.C.  (with  him  MoUoy),  for  the  Crown. 
Wabres,  J.,  decided  that  he  had  no  jurisdiction  to 
give  costs  against  the  Crown  in  a  case  of  the  kind,  but 
he  would  not  give  the  Crown  costs  out  of  the  assets 
{Good  y.  Joynt;  Prob.,  Feb.  11,  16,  1874). 

Homicide;  negligent  driving;  onus  o/  j/roof. — In  this 
case,  the  prisoner  having  been  convicted  at  the  Com- 
mission Court,  Green-street,  of  the  homicide  of  an 
aged  woman  by  driving  a  horse  and  cab  over  her  while 
she  was  crossing  the  street,  a  question  was  reserved  as 
to  whether,  the  mere  act  of  driving  being  of  itself 
lawfuljit  lay  upon  the  Crown  to  prove  that  the  accused 
WIS  guilty  of  negligence  in  the  act  that  caused  death, 
or  upon  the  prisoner  to  show  that  he  had  not  been 
negligent.  J.  Murphy,  Q.C.  (with  him  W.  O'Brien, 
Q.C.),  for  the  Crown.  J.  A.  Uurran,  contra.  Moka- 
BAK,  CJ.,  F1TZGERAI.D  B.,  MoBBis  and  Lawson,  JJ., 
sad  DowsB,  B.  (O'Brikh,  J.,  diss.),  held  that  the  onus 
by  upon  the  accnsed  to  disprove  the  prima  facie  case 
aninst  him  of  having  caused  the  woman's  death,  and 
■firmed  the  conviction  (it.  v.  Cavendish;  C.  C.  K., 
Jan.  29,  1874). 

Keying  grey -hound  without  proper  qualification;    10 

WiU.  3,  c.  8,  s.  2 Case  stated  by  justices  at  petty 

sessions.  The  question  at  issue  had  been  raised  by  Dr. 
Russell  upon  the  refusal  of  the  justices  at  Cashel  to 
convict  the  respondent,  under  10  Will.  3,  c.  8,  s.  2,  for 
possession  of  a  grey-hound  without  the  qualification 
thereby  required,  and  the  point  involved  was  as  to 
whether  the  justices  had  jurisdiction  so  to  convict. 
E.  Gibson,  Q.C.  (with  him  Lover),  for  the  appellant. 
Tandy,  Q.C.  (with  him  OurtU),  for  the  respondent. 
O'BaiEif,  J.,  in  delivering  judgment,  said  that  the  ap- 
pdlant  based  his  case  upon  tfae  second  section  of  the 
Act,  and  to  this  it  was  objected  on  the  other  nde  that 


by  a  subsequent  Act  of  George  III.  the  qualification  for 
the  possession  of  a  grey-hound  was  altered,  and  that  as 
no  penalty  was  by  this  latter  Act  imposed  in  a  summary 
manner,  its  effect  was  virtually  to  repeal  the  penalty 
empowered  by  the  Act  of  William,  and  took  away  from 
the  magistrates  at  petty  sessions  the  jurisdiction  of  con- 
victing under  it.  Ihe  respondent  also  relied  upon  the 
recently  passed  Dogs  Regulation  A(!t  (Ireland),  by 
which  it  was  declared  that  any  person,  being  licensed, 
might  keep  any  dog  he  wished.  The  court  did  not  now 
desire  to  give  any  opinion  upon  the  latter  point,  but  held 
unanimously  that  the  Act  of  George  UL  had  in  effect 
repealed  the  Act  of  William  III.,  and  that  the  only  pro- 
ceedings against  a  party  not  qualified  to  keep  a  grey- 
hound, if  such  a  disquaufication  existed,  would  be  by 
indictment  at  common  law.  The  refusal  of  the  magis- 
trates, therefore,  to  convict  must  be  upheld.  Fitz- 
GEBALD,  J.,  in  concurring,  pointed  out  the  stringency 
of  the  Act  of  William  III.,  which  even  subjected 
parties  to  public  whipping,  which,  he  thought  it  might 
be  worth  knowing,  had  been  passed  by  a  domestic  legis- 
lature— passed  by  landlords  for  their  own  purposes,  and 
the  preservation  of  game.  He  was  disposed,  at  first,  to 
accept  the  views  put  forward  by  Mr.  Lover,  that  the 
Act  of  George  III.  did  not  take  away  the  power  of  sum- 
mary conviction  conferred  by  the  earlier  statute,  but, 
on  carefully  looking  into  the  Act,  he  had  come  to  the 
conclusion  that  the  power  of  the  magistrates  was  not  in 
force,  and  was  din)oaed  to  hold  that  the  whole  of  the 
Act  of  William  III.  was  abrogated  in  point  of  law  by 
the  subsequent  statute  of  George.  The  decision  of  the 
magistrates  must  accordingly  be  affirmed,  and  the  ap- 
peal dismissed  with  costs.  With  regard  to  the  Dogs  Kegu- 
lation  Act,  the  court  were  not  called  upon  to  express  any 
opinion  upon  it,  but  he  himself  was  not  disposed  to  treat 
it  as  not  rai^ng  a  very  serious  question  under  the  sixth 
section  (Russell  v.  Dwyer;  Q.  B.  June  3,  1874). 

Mandamus;  magistrates  refusing  to  issue  summons; 
previous  summons  dismissed  without  prejudice. — Motion 
on  behalf  of  the  prosecutor,  who  was  one  of  the  auditors 
of  the  Locnl  Government  Board,  to  make  absolute 
a  conditical  order  for  a  mandamuff  to  order  Captain 
Butler,  R.M.,  Mr.  Murphy,  J.P.,  Mr.  Drake,  J.P., 
and  Mr.  Colgan,  J.P.,  or  one  of  them,  to  show 
cause  why  they  ^ould  not  issue  a  summons  against 
Messrs.  Brennan,  Plunkctt,  and  Malone,  three  of  the 
town  commissioners  of  Trim,  calling  on  them  to  pay  a 
sum  of  £28,  surcharged  upon  them  by  the  auditor, 
being  the  amount  which  they  had  given  out  of  the 
borough  funds  to  the  Rev.  John  Duncan,  P.P.,  Trim, 
for  the  purpose  of  putting  up  gas  fittings  in  the  chapel 
and  the  parochial  house.  It  appeared  mat  the  auditor, 
on  August  7,  1873,  when  auditmg  the  accounts  of  the 
Town  Commissioners  of  Trim,  disallowed  two  items  as 
being  an  illegal  expenditure  of  the  money  of  the  rate- 
payers— ^namely,  £28  to  the  parish  priest  for  gas  fittings 
for  the  chapel  and  for  his  private  residence,  and  £6  to 
the  Wesleyan  minister  for  a  like  puipose.  The  three 
commissioners  who  had  signed  the  order  for  the  money 
were  surcharged  with  the  amount,  and  became  liable  to 
pay  it  to  the  Local  Grovemment  Board  within  fourteen 
days.  They  appealed  to  the  Chief  Secretary,  who 
refierred  the  matter  to  the  Board,  who  disallowed  the 
appeal.  Mr.  Finlay  then  wrote  to  the  Commissioners 
to  pay  the  money  to  the  treasurer,  but  they  failed  to  do 
60,  and  he  summoned  them  before  the  magistrates.  The 
summons  in  the  first  instance  was  granted  by  Captain 
Butler ;  but  when  the  case  came  on  for  hearing,  on  the 
7th  of  January,  the  only  magistrates  sitting  were  Mr. 
Colles  and  Mr.  Murphy,  and  these  gentlemen  disagree- 
ing in  opinion  the  summons  fell  through.  Capt  Butler 
then  issued  a  second  summons  on  the  previous  com- 
plaint, and  this  case  came  on  for  hearing  on  the  14th  of 
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February.  Captain  Butler,  Mr.  Murphv,  Mr.  Drake, 
and  Mr.  Colgan  8at  on  the  bench  that  day  and  heard 
the  case,  but  dismissed  it  -without  prejudice.  The 
wlicitor  for  Mr.  Finlay  presented  another  summons  to 
Captain  Butler  for  signature,  but  that  gentleman 
refused  to  sign  it  unless  a  freah  cause  of  complaint  was 
stated,  and  the  other  magistrates,  it  was  alleged,  were 
of  the  same  opinion,  and  declined  to  issue  a  third 
summons.  It  appeared  that  a  sum  of  £5  was  allowed 
by  the  Commissioners  out  of  the  bo.'^ugh  to  the 
Methodist  Chapel ;  but  when  the  auditor  disallowed 
the  two  payments  the  Methodists  at  once  paid  back  the 
sum  which  they  had  received.  P.  Whyfe,  Q.C.,  C. 
MoUoy,  and  Holmes  showed  cause.  Serjeant  Armstrong 
(mth  him  D.  Fitzgerald),  contra.  Wbitbsidb,  C.J.,  in 
delivering  the  judgment  of  the  Court,  said  the  case  was 
extremely  simple.  The  Act  of  Parliament  required  the 
persons  who  improperly  paid  away  the  ratepayers' 
money  to  refund  the  amount  to  the  treasurer  of  the 
union  when  the  auditor  had  disallowed  the  payment. 
It  empowered  the  auditors,  if  they  refused,  to  summon 
them  before  the  ma^trates,  who  were  simply,  on 
production  of  the  auditor's  certificate  of  disallowance, 
to  inquire  whether  the  money  had  been  paid  to  the 
treasurer  of  the  union,  and  if  not  so  paid,  then  to  make 
an  order  upon  the  defendants.  The  language  of  the 
Act  of  Parliament  was  so  clear  that  the  most  rustic 
intellect  could  not  fail  to  understand  it.  He  could  not 
understand  why  the  magistrates  diflered  on  the  first 
occasion,  for  there  was  nothing  to  difier  about.  Then 
on  the  last  occasion  they  distinctly  refused  ^to  sign  the 
fresh  summons  tendered  to  them,  although  it  was  their 
bounden  duty  to  do  so.  It  appeared  that  one  of  them 
bad  said,  "Are  we  machines  to  carry  out  tho  law?" 
Well,  that  was  just  what  they  were,  and  the  law  which 
they  should  have  carried  out  in  this  case  was  quite 
clear.  The  conditional  order  must,  therefore,  be  made 
absolute,  and  with  costs  {Queen  v.  Justices  of  Meath; 
Q.  B.,  May  6,  1874). 

Compensation  for  disturbance ;  Ulster  custom ;  purchaser 
of  tenants'  interest,  uM  notice  that  he  would  not  be 
accepted. — Appeal  from  the  decision  in  this  case  by  the 
Chairman,  reported  8  Ib.  L.  T.  R.  92.  Boyd,  for  the 
claimant.  Afonroe,  for  the  respondent.  Fitzobbau>,  J., 
held  that  the  decision  of  the  Court  below  should  be 
reversed,  on  the  ground  that,  as  Little  had  violated  the 
express  rule  of  the  estate  by  purchasing  from  the  tenant 
Lappin,  after  he  had  been  warned  that  he  would  not  be 
accepted  by  the  landlord,  he  was  not  entitled  to  com- 
pensation ;  but  consented  to  state  a  case  for  the  Court 
of  Land  Cases  Reserved  {Lappin  and  Little  v.  Coote; 
Monaghan  Assizes,  July  10,  1874). 


HOUSE  OF  COMMONS. 
Thursday,  SOth  July. 

LSOAL  AFPOINTHSNTS  IS  lEBLAITD. 

Mr.  Serjeant  Shiblook— I  beg  to  ask  the  first  Lord  of 
the  TreasDiy  whether  it  is  the  intention  of  Her  Majesty's 
Government  to  make  aay  appointmeat  to  the  office  of  Lord 
Chancellor  of  Ireland,  and  if  go,  whether  such  appointment 
will  be  made  before  the  resumption  of  legal  iMuiness  in 
November  next ! 

Mr.  DlSBAELi— The  final  detormination  with  ref^rd  to 
the  postponement  for  the  preoent  of  the  Irish  Judicature 
Bill  has  been  arrived  at  so  recently  that  Her  Majesty's 
Government  have  not  had  an  opportnnity  of  considering 
what  coarse  they  ought  to  pursue  as  to  the  vacant  legal 
offices  DOW  existing  in  Ireland.  It  is,  however,  a  subject 
which  will  necessarily  engage  their  immediate  attention. 

TH>  ntlSH  JDDICATUBB  BTSTTIM. 

The  following  question  stood  on  the  paper  in  the  name 
of  Mr.  Mitchell  Henry — To  ask  the  First  Lord  of  the 
Treasury  whether   his   attention    has    been    directed    to 


pamphlets  poblished  by  the  Lord  Justice  of  Appeal  on  the 
Judicial  System  of  Ireland,  and  to  correspondence  between 
the  Jadge  of  the  Landed  Estates  Court  and  the  Lord  Chan- 
cellor, and  also  to  returns  recently  laid  before  Pkrliament 
on  the  Judicial  work  in  England  and  in  Ireland  respectirely, 
and  whether,  having  regard  to  the  facts  stated  in  these 
documents,  he  will,  before  another  Jndicatnre  Bill  in  intro- 
duced relating  to  Ireland,  consider  the  propriety  of  isniing 
a  Boyal  Commission,  upon  which,  as  in  the  similar  case  irf 
England,  the  general  public  shall  be  represented  aa  well  as 
the  legal  profession,  to  inquire  into  the  whole  judicial  system 
of  that  oonntry,  both  as  regards  the  anperior  oonrts  of  com. 
mon  law  and  equity,  and  the  connty  courts  presided  over 
by  the  assistant  barristers  or  uhairmen  of  counties,  and  also 
into  the  appointment  and  duties  of  persons  unlearned  in  the 
law  as  stipendary  magistrates  in  the  countrv  1 

The  Hon.  Member,  however,  merely  rose  and  said — I  beg 
to  ask  the  right  hon.  gentleman  the  First  Lord  of  the 
Treasury  the  question  that  stands  in  my  name. 

Mr.  DiSBAlu — At  this  period  of  t3ie  session  it  is  very 
considerate  of  the  hon.  member  not  to  read  his  question  at 
length  (cheers  and  laughter).  My  attention  has  been  called 
to  the  pamphlets  to  which  the  hon.  member  refers,  and  aim 
to  the  other  documents,  but  it  is  not  the  intention  of  the 
Government  to  recommend  Her  Majesty  to  issne  a  Boyal 
Commission,  as  the  informatiou  is  already  in  the  posnesrion 
of  the  Government. 


THE  lEISH  JUDICIAEY. 

We  may  frankly  confess  that  we  regret  the  absadon- 
ment  of  the  Irish  Judicature  Bill  even  more  than  the 
postponement  of  the  new  English  machinery.  The  latter 
will  be  set  at  work  next  year,  and  the  loss  will  not  be 
irreparable  ;  but  it  is  much  to  be  feared  lest  the  withdrawal 
of  the  Irish  Bill  should  prove  the  cause  of  the  total  absn. 
donmeut  of  the  proposals  for  reducing  the  Irish  Bench  >o 
as  to  bear  a  reasonable  proportion  to  the  work  required  of 
its  members.  This  is  a  policy  which  requires  to  be  earned 
through  Parliament  in  a  prompt  and,  we  may  eveu  say, 
in  a  peremptory  manner ;  if  hesitation  is  not  fatal  to  it,  it 
gains  no  strength  by  delay.  Mr.  Sullivan  and  one  or  two 
other  members  may  recognise  the  evils  brought  upon  Ireland 
by  the  excessive  proportions  both  in  number  and  ia  pay  of 
the  Irish  Judicial  establishment ;  but  the  majority  of  Iri»h 
members  consider  the  benefits  produced  by  the  expenditure 
in  Dublin  of  an  additional  sum  drawn  from  the  Consolidated 
Fond  sufficient  to  outweigh  all  disadvantages.  The  diffiadoa 
among  the  Irish  Bar  of  a  bountiful  number  of  prises  is  also 
a  cause  of  general  satisfitotion  in  Ireland,  and  when  the 
question  of  a  reduction  in  the  judicial  and  official  staff  was 
mooted  last  winter,  it  provoked  a  very  general  expremion 
of  opposition.  The  Lord  Chancellor's  first  scheme  showed 
his  consciousness  of  the  direction  and  strength  of  professional 
feeling,  and  its  modest  proposals  have  since  been  made  still 
more  strikingly  moderate.  What  is  now  to  be  appretaended 
is  the  possibility  that  next  year  Lord  Cairns  will  drop 
altogether  his  recommendations  for  reducing  the  jndieilJ 
and  legal  machinery  of  Ireland,  and,  in  the  absence  of  a 
healthy  public  opinion  on  the  subject  on  the  other  side  of 
St.  George's  Channel,  we  do  not  see  how  his  hands  are  to  be 
strengthened.  Mr.  Mitchell  Henry  suggests  the  ^p<Hnt- 
ment  of  a  Royal  Commission,  in  which  the  general  pnblio 
as  well  as  the  legal  profession  should  be  represented,  to 
inquire  into  the  best  mode  of  reconstructing  the  Irish 
Judiciary;  but  if  we  are  to  understand  by  "the  general 
public"  that  of' Ireland,  we  have  little  faith  in  the  help 
thus  recommended.  The  Government  can  easily  aecertain 
for  themselves  what  might  be  done,  and  in  doing  it  they 
would  have  to  rely  for  the  present  on  tjie  approbation  of  £ng> 
land  and  Scotland,  and  to  wait  with  some  patience  ibr  the 
more  tardy  acquiescence  of  independent  Irishmen ;  bat,  m 
the  state  in  which  the  question  has  been  now  left,  every 
opposing  influence  is  encouraged  to  fresh  exertions  against 
economical  reform,  while  the  influences  favourable  to  it  are 
weakened  and  dispiritAl. —  The  Timet. 


In   the    State   of    Puebia,    capital   punishment  is  only 
applied  in  cases  of  assaults  on  the  bighway  and  kidnapping. 
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.TDDICIAL  WOKK  IN  ENOLANI)  AND  IN 

IRELAND. 

In  the  Timet  of  July  27th  there  appeara  under  the  above 
heading  a  long  letter  from  Mr.  A.  M.  Sallivan,  explanatory 
of  hia  reason*  for  moving  for  the  Parliamentary  return, 
recently  inued  at  his  instance,  of  the  amount  of  business 
diipoaed  of  by  the  English  and  Irish  judges  respectively. 
He  maintains  that  the  Irish  bench  is  over-maimed,  m 
accordance  with  a  well-understood  principle  in  the  Govem- 
meot  of  Ireland,  "that  a  judicious  application  of  the 
Coosolidated  Fund,  in  prodigalities  that  bribed  influential 
Classen  in  the  community,  was  the  real  way  to  carry  things 
Bmoothly,"  This  system  has  created  a  hnnger  for  judicial 
paf,  and  is  destroying  the  spirit  of  manly  independence. 
The  following  is  the  principal  portion  of  Mr.  iSullivan's 
letter  :— 

Mr.  Butt,  Mr.  Mitchell  Ueniy,  Mr.  John  Martin,  myself, 
and  other  of  the  Home  Rule  members,  felt  that  so 
astonishing  were  the  &cts  and  figures  as  to  the  bar-bribery 
ayitem  in  Ireland  that  if  we  ventured  to  state  them  in 
(lebate,  English  members  would  deem  them  too  incredible. 
Tu  obviate  this  I,  in  view  of  the  Judicature  Bill  debates, 
called  for  the  return  on  which  yon  have  commented.  If  12 
Judges  are  really  n«.oe8sary  for  so  much  work  in  Ireland, 
not  18,  but  38,  would  need  to  be  the  number  in  England, 
according  to  the  proportion  of  work,  6  instead  of  12  ought 
to  be  mora  than  sufficient  for  Ireland.  But  not  only  is  the 
Irish  bench  enormously  over-manned,  it  is  extravagantly 
over-paid.  What  ought  to  be  the  ooncideration  ordinarily 
determining  the  fair  amonnt  of  salary  for  a  judge  ?  The 
sslary  of  a  judge  in  our  superior  courts  ought  to  bear  a 
certain  proportion  to  the  average  emoluments  of  a  Queen's 
oounxel  of  the  first  rank  in  his  profession.  The  salary 
ought  to  b»  enough  to  command  the  services  of  men  in  sucb 
a  rank  ot  professional  eminence ;  no  more.  The  moment 
you  make  judicial  salaries  exceed  the  average  emoluments 
of  such  men  at  their  profeaaion,  you  disturb  the  whole 
economy  o^  and  eventually  demoralise  the  bar  Vou  make 
the  attainment  of  promotion  to  the  bench,  not  of  piofes- 
rional  eminence,  the  i«il  goal  to  which  practitionerB  strive. 
You  cause  the  bar  to  become  waiters  upon  the  providence 
that  dispenses  judgeships.  The  mainspring  and  incentive 
of  their  self-reliance  is  gone  ;  political  not  forensic  oratory 
becomes  the  barrister's  study.  The  practice  and  the  facts 
in  England,  as  contrasted  with  the  facts  and  the  practice  in 
Ireland,  illustrate  this.  In  England  the  actual  amount  of 
the  judge's  salary  is  considerably  below  the  average  emolu- 
loeota  uf  a  first-class  Q.C.  In  Ireland  the  judge's  salary  is 
lax  in  excess  of —is,  in  fact,  double — the  average  emoluments 
of  a  first  class  Q.C.  In  other  words,  if  the  Irish  judges  are 
not  extravagantly  overpaid  as  well  as  underworked,  the 
salary  of  an  English  judge  ought  to  be  £10,000,  where  it  is 
jC5,000.  If  the  Englixh  judges  are  decently  paid,  the  Irish 
judges  should  have  £1,500  where  they  now  receive  £3,000 
and  £3,(00.  This  Is  but  a  part,  and  not  the  largest  part 
of  the  systMn.  The  state  of  affairs  as  to  our  county  court 
judges  ia  infinitely  worse.  If  there  be  any  public  man  or 
pnbiic  journal  in  England  desirous  not  alone  of  enforcing 
"  economy,"  but  of  terminating  a  very  vicious  and  demoial- 
ising  system,  herd  is  a  field  for  useful  labour.  I  have 
myself  ascertained  a  fact  calculated  to  startle  most  English- 
men— namely,  that  for  every  three  practicing  barristers  in 
Ireland  {i.e^  men  who  seek  to  live  by  the  profession,  there 
it  one  (joverment  situation  at  the  disposid  of  the  Castle. 
What  wonder  that  Cork  Hill  is,  as  Lonl  Justice  Christian 
says,  the  very  focus  and  hotbed  of  intrigue  I 


KAIIONAL  LAW-MAKING. 

Among  the  recommendations  contained  in  the  recentiy 
published  Report  of  the  Selftct  Committee  on  Public  Depart- 
ments is  one  to  the  tSeet  that  the  Statutes  of  the  Realm 
■hoold  in  future  be  printed  in  a  form  which  will  admit  of 
the  volume  comprising  the  year's  legislation  being  sold  at 
ab-'Ut  five  shillings.  The  Committee  thinks  that  the  issue 
of  Acts  of  Parliament  in  a  cheap  form  is  a  matter  of  great 
public  importance,  since  it  would  furnish  to  all  classes  an 
opportunity  of  informing  themselves  upon  the  laws  which 
they  are  expected  to  obey.     As  the  recommendation  stands, 


the  discrepancy  between  the  end  proposed  and  the  means 
suggested  for  its  attainment  is  very  considerable.  The 
publication  of  the  statutes  at  the  rate  of  five  shillings  • 
volume  might  be  valuable  as  an  indication  of  the  disposition 
of  the  Government  to  make  its  subjects  acquainted  with  the 
laws  under  which  tiiey  live,  but  this  is  about  all  that  can 
be  said  in  its  favour.  Very  few  persons  would  care  to  pick 
oat  the  provisions  which  specially  affect  them  from  the 
ponderous  volume  which  contains  the  annual  results  of 
Parliamentaiy  wisdom.  The  mere  table  of  contents  would 
throw  most  imlearned  readers  into  hopeless  confusion ;  and 
if  any  person  more  persevering  than  the  rest  succeeded  in 
getting  hold  of  the  statute  he  was  in  search  of,  he  would 
eventually  be  confounded  by  the  technical  language  and  the 
frequent  references  to  other  Acts  not  contained  in  the  same 
volume.  It  may  be  questioned  whether  the  authors  of  this 
recommendation  are  themselves  in  the  habit  of  studying  the 
laws  which  they  assist  in  passing.  At  the  same  time  the 
object  which  tiie  Committee  has  in  view  is  one  of  real 
importance.  In  England  punishment  is  in  too  many  oases 
the  principal  machinery  for  diffiuing  a  knowledge  of  law. 
Certain  acts  are  forbidden,  and  oerlain  acts  are  enjoined, 
but  a  great  part  of  the  community  only  discovers  what 
these  acts  severally  are  by  snflerinft  or  seeing  others  soffiar, 
for  doing  or  not  doing  them.  The  criminal  daas,  indeed, 
leoms  to  distinguish  between  the  offences  which  involve 
penal  servitude  and  those  which  ore  let  off'  with  imprison- 
ment ;  but  there  is  a  much  larger  class  which  lives  in  almost 
total  ignorance  of  the  laws  wUch  are  supposed  to  govern  its 
conduct,  and  by  consequence  furnishes  many  unintentional 
recruits  to  the  criminal  class. 

There  must  be  a  considerable  number  of  oSsnoea  which 
would  never  have  been  oommitted  if  the  offender  had  clearly 
taken  in  beforehand  that  he  was  bringing  himself  within 
the  grasp  of  the  law.  If  even  a  few  persons  can  be  kept 
fix>m  breaking  the  law  by  being  made  more  familiar  with  its 
provisions,  it  will  clearly  be  a  cheaper  prooess  than  giving 
them  an  experimental  acquaintance  with  the  penalties  which 
they  incur  by  their  ignorance.  Besides  this,  a  better  know- 
ledge of  whi^  the  law  commands  or  forbids  might  sometimes 
save  people  from  making  blunders  which,  as  regards  results^ 
may  be  not  less  disastrous  than  actual  crimes.  There  is  a 
good  deal  of  ignorant  wrong-dealing — with  trust  property 
for  example — which  is  not  fraudulent,  but  yet  produces  as 
much  misery  as  though  it  were  fraudulent.  If  the  principles 
of  the  laws  affecting  trustees  were  better  known  most  of 
this  might  be  avoided,  and  they  would  be  better  known  if 
the  laws  themselves  could  be  had  in  a  cheaper  and  more 
intelligible  shape.  Trustees  would  then  contract  a  habit  of 
looking  at  the  law  before  dealing  with  the  funds  under  their 
care,  and  the  existence  of  greater  facilities  for  gaining  a 
knowledge  of  a  trustee's  duties  might  induce  many  cautious 
men  to  accept  the  office  who  are  now  deterred  by  the  sense 
of  their  own  ignorance  and  of  the  risks  which  that  ignor- 
ance involves.  A  further  gain  would  be  found  in  the 
removal  of  one  cause  of  the  impunity  which  oSisnders 
against  the  law  too  often  enjoy.  Those  who  are  injured  by 
breaches  of  the  law  do  not  know  what  means  of  redress 
have  been  provided  for  them,  and  they  consequently  sit 
down  patientiy  under  wrongs  for  which  they  would  other- 
wise seek  compensation.  It  would  be  rash  to  say  that  the 
diffusion  of  this  knowledge  would  always  benefit  its 
possessor,  inasmuoh  as  even  a  succesfhl  suit  is  usually  a 
costly  gratification.  But  it  would  benefit  the  community  at 
large,  since  it  would  make  many  wrongdoers  hesitate  before 
incurring  penalties  which  they  now  disregard  because  they 
fisel  aasiued  that  the  law  will  not  be  put  in  force  against 
them.  What  is  really  wanted  for  this  purpose  is  cheap  and 
convenient  editions  of  separate  Acta  or  groups  of  Acta, 
especially  of  those  which  affect  the  less  educated  classes. 
Some  acquaintance  with  law  is  desirable  for  every  one^  but 
it  is  most  of  all  desirable  for  those  who  from  various  circum- 
stances are  least  likely  to  possess  it  if  it  is  not  designedly 
brought  within  their  reach.  Something  more  would  be 
needed,  however,  than  the  bore  text  of  the  Act  of  Parlia- 
ment. Much  editions  as  we  have  in  view  should  be  accom- 
panied with  a  plain  and  untechnical  statement  of  what  the 
Act  purports  to  do.  The  best  drawn  statute  needs  to  be 
supplemented  in  this  way  before  it  can  be  adi^ted  for 
popular  use.    It  would  be  fiirther  desirable  that  to  each 
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Act,  or  giODp  of  Acta,  there  ahonld  be  prefixed  a  oondse 
ezplaiuttian  of  a  few  elementary  legal  oonceptioDS.  It 
ought  not  to  be  imposeible  to  give  reasons  why  laws  onght 
to  oe  obeyed,  or  why  contracts  shonid  be  enforced,  wUch 
wonld  secare  a  more  intelligent  acquiescence  than  can  be 
extorted  by  that  vagae  dread  of  the  police  or  of  a  "lawyer's 
letter"  which  at  present  constitutes  to  a  large  part  of  the 
population  the  sole  sanction  in  civil  and  criminal  matters. 
If  these  editions  were  thoroughly  well  prepared  and  were 

Sablished  at  a  sufficiently  low  price,  contomporary  statote 
lw  would  not  remain  the  sealed  book  which  it  is  to  the  vast 
majority  of  Englishmen. 

A  more  remote  advantage  following  upon  the  adoption  of 
this  plan  would  be  seen  in  the  preparation  of  the  Acts  thus 
popularized.  In  proportion  as  it  became  recognised  that 
laws  are  meant  to  be  understood,  and  understood  by  those 
to  whom  they  are  addressed,  as  well  as  by  the  experts  who 
expouud  th«m,  Parliament  would  be  forced  to  give  up  pass- 
ing laws  which  are  unintelligible.  The  mystery  and  con- 
fusion of  many  Acts  are  due  not  so  much  to  the  inherent 
difficulty  of  the  subject  matter  as,  as  to  the  carelessness  of 
tfanee  who  make  them.  It  is  a  constant  complaint  of  the 
judges  who  have  to  interpret  Acta  of  Parliament  that  they 
have  been  passed  in  a  shape  which  will  not  allow  of  any 
uniform  and  consistent  sense  being  put  upon  all  parts  of 
them.  The  judge  has  to  pick  out  what  seems  to  be  the 
meaning  of  the  principal  provisions,  and  to  neglect  or  put  a 
gloss  upon  other  provisions  which  conflict  with  this.  If  a 
statute  had  to  be  explained  as  soon  as  passed,  it  would  be 
necessary  to  create  a  competent  legal  staff  for  this  express 
purpose,  and  after  this  staff  had  reported  several  times  that 
such  and  such  a  new  Act  was  so  obscurely  worded  that, 
until  the  opinion  of  the  judges  could  be  taken  upon  it,  it 
would  have  to  be  iniued  without  the  customary  explanation, 
it  wonld  probably  be  found  oonvenient  to  consult  the  legal 
depuiment  as  to  the  effect  of  a  Bill  before  it  bad  been  read 
a  third  time.  By  this  means  amendments  in  committee 
would  come  to  bear  their  true  character — that  of  instmctions 
to  the  draftsmen  as  to  the  purpose  of  the  modifications  to  be 
introduced  into  the  original  Bill  At  present,  however  in- 
telligible a  Bill  may  be  when  it  is  first  introduced,  there  is 
DO  security  that  it  will  not  become  utter  nonsense  by  the 
time  that  it  has  got  through  committee.  A  numbnr  of  con- 
tradictory amendments  are  proposed,  some  of  which  are 
adopted  in  part,  others  altoeether — some  in  the  form  in 
which  they  are  first  conceived,  others  after  they  have  been 
amended  in  their  turn.  It  is  nobody's  business  to  see  that 
these  changes  are  properly  dovetailed  into  the  Bill,  still  less 
that  they  harmonize  with  the  unamended  parte  of  it,  or  with 
one  another.  It  is  quite  possible  that  every  clause  of  a 
large  measore  may  have  been  altered  during  its  passage 
through  oommittee,  and  that,  in  order  to  make  it  attain 
what  has  now  became  its  object,  the  whole  structure  of  the 
Bill  ought  to  be  recast.  The  exixtence  of  a  Parliamentary 
l^gal  department  wonld  make  this  process  comparatively 
simple.  Instead  of  members  undertaking  to  alter  the  word- 
iog  of  each  separate  clause,  they  would  propose  their 
amendments  upon  each  section,  and  the  original  words,  to- 
gether with  the  change  ordered  to  be  introduced  instead  of 
them,  would  go  back  to  the  legal  department  to  be  put  into 
proper  form. 

By  slightly  extending  the  functions  of  this  department 
the  time  of  the  House  of  Commons  might  be  very  much 
economized.  At  present  nothing  is  known  of  the  contents 
of  a  Bill  upon  its  first  intiodnction  except  what  can  be 
gathwed  from  the  statement  of  the  member  who  asks  leave 
to  bring  it  in ;  and  when,  as  not  unfeequently  happens, 
leave  is  given  without  anything  more  than  the  title  of  the 
Bill  being  read,  there  is  no  opportunity  of  explaining  its 
provisions  until  the  debate  on  the  second  reading.  If  every 
Bill  were  printed  before  leave  was  iisked  to  bring  it  in,  and 
further,  if  every  Bill  were  prefaced  bv  a  statement  of  the 
objects  which  it  proposed  to  effect,  and  the  means  by  which 
this  object  was  to  be  attained,  members  would  know  before- 
hand whether  these  objects  were  such  as  they  desired  to  see 
achieved,  and  whether  the  means  proponed  seemed  calcu- 
lated to  achieve  them.  If  the  majority  of  the  House  were 
satisfied  that  the  objects  set  forth  in  the  Bill  were  inex- 
pedient, the  discussion  would  naturally  be  taken  on  the 
motion  for  leave,  and,  unless  the  mover  could  change  the 


opinion  of  the  House  upon  the  merits  of  his  Bill  as  set  oat 
in  the  preliminary  statement,  it  would  be  rejected  at  that 
stage  instead  of  taking  up  valuable  time  some  weeks  later. 
In  the  case  of  Bills  tiie  objects  of  which  were  pnsul  foot 
good,  such  an  explanation  would  make  it  easier  to  distin- 
guish between  means  and  ends,  and  thus  tend  to  check  that 
confusion  between  what  ought  to  be  said  in  the  debate  on 
the  second  reading  and  what  ought  to  be  reserved  for  the 
discussion  in  committee.  In  the  case  of  Bills  which  became 
law,  the  preliminary  statement  (modified  by  the  changes 
introduced  during  the  prugresa  of  the  measure)  wonld  sup- 
ply the  foundation  of  the  explanation  to  be  prefixed  to  the 
Act  of  Parliament.  Under  the  present  system  BilU,  the 
drift  of  which  is  but  imperfectly  understood,  are  aUowpd  to 
pass  into  laws  the  meaning  of  which  is  npcesaarily  obscun. 
Under  such  a  system  as  has  just  been  sketched,  the  meining 
of  the  original  Bill,  of  the  amendments  on  it,  and  of  the 
Act  growing  out  of  them,  wonld  be  alike  intelligible. — 
Saturday  Seview. 


THE  LAW  OF  H0M3CIDB. 

The  Select    Committee  to  whom  the  Homicide   Law 
Amendment  Bill  was  referred  have  agreed  to  a  special 
report,  which  is  published.    They  have  examined  Mr.  Jtutice 
Blaokbum  and  Baron  Bramwell,  and  have  received  from  the 
Chief  Justice  of  England  a  letter  containing  an  elaborate 
criticism  of  the  bill.     They  have  also  examined  Mr.  Stephen, 
QC,  by  whom  the  bill  was  drawn.    The  Committee  consider 
that  the  law  of  homicide  requires  very  considerable  alter- 
ations in  substance  before  it  is  reduced  to  its  simplest  form, 
and  made  permanent  in  a  oode.     They  were  required  to 
declare  that  negligence  is  not  manslaughter,  and  that  snidile 
is  not  murder ;  both  probably  salutary  changeof  but  which 
should   be   settled  on   their    own    merits.      The    existing 
definition  of  murder,  which  may  be  roughly  stated  as  killing 
with  malice  aforethought,  is  far  too  narrow,  and  the  dere<i 
has  been  supplied,  not  by  re-defining  the  crime,  but  by 
subtle  intendments  of  law,  by  which  malice  is  presumed  to 
exist  in  some  Cases  where  the  action  is  unpremeditated,  asd 
even  in  some  cases  where  death  is  caused  by  accident.    It 
is  most  desirable  that  a  state  of  the  law  under  which  people 
are  condemned  and  executed  by  means  of  a  legal  fiction 
should  cease.     But  such  a  change,  however  urgently  re- 
quired, is,  in  the  opiiiion  of  the  committee,  not  a  matter  for 
l^em,  but  rather  for  the  law  officers  of  the  Crown,  assisted 
by  the  advice  and  fortified  by  the  sanction  of  the  highest 
legal  authorities,  after  mature  and   careiul    delibentiDn. 
The  committee  are  of  opinion  that  it  is  not  desirable  to 
proceed  with  the  present  bill,  notwithstanding  that  this 
experiment  in  codification  has  been  preRented  to  them  ^th 
every  advantage  that  learning  and  skill  can  give  it.    The 
committee  earnestly  lecommend  that  the  attention  of  the 
Government  and  of '  Parliament  should  be  directed  to  the 
present  imperfect  state  of  the  definition   of  the  law  of 
murder.     They  believe  that  they  have  collected  materials 
&(>m  which  a  re-definition  of  the  law  of  murder  can  be 
produced,  and  they  are  convinced  that  such  a  definition  is 
urgently  needed,  not  only  to  rescue  the  law  from  its  present 
discreditable  state,  but  to  give  clear  notions  to  the  public  at 
large  of  the  real  nature  and  extent  of  this  crime,  and  to 
prevent  the  confusion  often  created  in  the  minds  of  jnnn 
by  an  appeal  to  the  doctrine  that  murder  cannot  be  without 
malice,  ijbrethought,  which  it  is  not  always  easy  for  the 
judge  to  remove.     If  there  is  any  case  in  wbidi  the  la« 
should  speak  plainly,  without  sophism  or  emmm,  it  is 
where  life  is  at  stake ;  and  it  is  on  this  very  ocoaidon  that 
the  law  is  most  evasive  and  most  sophisticaL 


Fekalk  MaqibtbaTKS. — ^Female  justices  are  not  an  ex- 
ceeding rarity  now-a-days  in  America,  but  we  have  here  a 
story  that  varies  a  trifle  from  the  Wyoming  fashion.  Mr. 
Starks  was  a  justice  of  the  peace  in  an  Illinois  town,  and 
he  had  for  a  wife  a  woman  not  unworthy  to  be  ranked  as  a 
aeoond  cousin  to  the  historic  "Holly  Starks."  Mrs.  Starks 
always"  acted  as  clerk  to  the  aforesaid  juHtioe,  and  one  d.iy 
while  a  trial  was  in  progress,  she  dropped  her  pencil.  The 
justice  at  once  roared  out,  "O,  yes,  stand  back,  1  say,  the 
Court  has  lost  her  pencil." 
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THE  APPOINTMENT  OP  MR.  FARBELL  AS 
CHIEF  CLEEK  IN  BANKRUPTCY. 

At  {he  sitting  of  the  Court  of  Bankraptcy  on  Tuesday, 
Judge  Hairiaon  said  he  beUeved  the  profeesiranl  gentlemen 
jureaent  were  all  aware  that  Mr.  FarreU,  foimeiiy  the  Chief 
Cleik  in  lasolvenoy,  and  a  meet  ezperienoed  officer  of  the 
coart,  had  been  appointed  to  the  office  of  Chief  Cleit  in 
Bankraptcy,  a  poeition  analogous  to  that  of  Chief  Registrar. 
This  appointmeot  had  at  length  been  made,  the  jadgrs  of 
the  coart  having  for  the  last  two  years  nued  their  exertions 
vith  the  Treiisury  to  have  the  Tnliifible  services  of  Mr. 
Panell  suitably  reoognlaed.  Mr.  Farrel)  had  been  appointed, 
or  was  named  in  the  Bill  of  1872,  when  it  passed  in  the 
committee  of  the  Honse  of  Lords,  as  Chief  Registrar ;  bat 
throngh  some  misfortnne,  he  might  say — there  was  no  use 
in  applying  a  hard  word  to  what  had  occorred, — his  name 
VIS  (track  ont  of  the  Bill  in  the  Honae  of  Commons  without 
any  notice  appearing  in  the  nsual  way  on  the  notioe  paper, 
or  any  intimation  that  such  a  course  was  proposed.  For  the 
last  two  years,  as  he  had  said,  the  judges  of  the  court  had 
been  in  constant  communication  with  the  Treasury  and 
other  departments  to  tiy  to  get  thst  wrong  remedied,  and 
at  last,  he  was  glad  to  say,  it  bad  been  almost  satisiaotorily 
rediessed.  The  judges  felt  indebted  to  the  present  Chan- 
cellor of  the  Exchequer  for  the  considerate  manner  in  which 
he  had  attended  to  their  requisitions.  It  was  nnnecedsary 
for  him  (Judge  Harrison)  to  say  one  word  in  regard  to  Mr. 
FarreU's  qonlifications  for  the  post  to  which  he  had  been 
^ipointed.  They  were  well  known  to  all  the  professional 
gentlemen  practising  in  the  court.  The  new  office  to  which 
Mr.  FarreU  had  now  been  appointed  was  almost  similar  to 
that  of  Chief  Registrar,  and  the  duties  he  would  have  to  dis- 
charge as  Chief  Clerk  in  Bankruptcy  would  be  analogous  to 
the  duties  of  Chief  Registrar.  He  was  sure  that  the  gentle- 
men who  heard  him — many  of  them  having  been  a  long  time 
practising  in  that  court— would  agree  with  him  in  congratu- 
lating Mr.  Farrell  on  his  appointment  It  was  unnecessary 
to  say  that  no  appointment  could  be  more  satisfactory  to  all 
persons  coimected  with  the  court,  or  more  thoroughly 
advantageous  to  the  public,  who,  after  all,  are  chiefly  con- 
cerned. His  great  experience,  accurate  legal  knowledge, 
and  thorough  mastery  of  all  the  details  of  bankraptcy  law 
and  practice,  would  now  be  available,  and  of  the  greatest 
assistanoe  in  adding  the  court  in  disposing  of  its  heavy  and 
incieuing  business.  He  (Judge  Harrison)  oouid  only  say 
now,  and  he  was  sure  it  was  the  wish  of  aU  present,  that  be 
hoped  Mr.  Farrell  might  long  live  to  disehaige  the  duties 
of  his  new  office. 


A  SHORT  RULE  FOR  LIFE  INSTJRER8. 

It  is  of  course  desirable  to  insure  on  the  most  advan- 
tageous terms,  bnt  it  is  more  desirable  to  insure  beyond  the 
possibility  of  doubt.  Husbands  and  fathers  are  chieiiy 
anxious  upon  this  point,  and  how  are  they  to  feel  certain  on 
it!  They  can  only  do  this  by  ascertaining  what  funds  the 
office  has  in  hand,  how  these  funds  are  invested,  and  what 
ralslion  these  funds  bear  to  the  liabilities  of  the  Company. 
The  retnms  made  under  the  Act  of  1870  supply  this  infor- 
nation,  and  we  are  thus  enabled  to  apply  a  test  to  all 
Coimiaiiies^  and  we  should  either  avoid  i^together  those 
iriiiai  do  not  satisfactorily  answer  it,  or  at  any  rate  only 
resort  to  them  under  particular  reasons  for  confidence  in  the 
management.  Everything  must  have  a  begiiming,  and  we 
eaonot  expect  a  new  Company  to  ponsess  the  accumulated 
capital  of  a  Company  that  has  done  a  large  and  steady 
bnsiness  for  forty  years.  But  persons  witnout  special 
knowledge  or  connexions  will  do  well  to  select  some 
Company  that  satisfies  the  following  test.  Experience 
shows  that  the  premium  received  annually  may  be  reckoned 
at  three  per  cent,  on  the  sums  assured.  Thus,  if  an  office 
has  ontatanding  policies  for  a  million  sterling,  its  income 
from  premiums  mil  be  £36,000  a  year.  If  it  raises  £30,000 
a  year,  its  outstanding  policies  will  be  for  a  million, 
ttnpporing  that  an  office  has  outstanding  policies  to  this 
aooont,  what  amount  of  assets,  invested  in  indisputable 
securities,  should  it  have  i  The  answer  derived  from  the 
lustory  and  poijtion  of  the  best  offices  is  that  the  accumu- 
lated fond  of  the  Society  should  be  at  least  eight  times  the 


amount  of  the  annual  premiums,  or  should  be  at  least  one- 
fomth  of  the  muney  assured,  "Die  position  of  the  best 
offices  would  be  more  truly  desoribed  by  saying  that  thdr 
accumulated  fund  is  ten  times  the  amount  of  their  premium 
revenue,  or  one-third  of  the  sum  assured,  and  there  are 
offices  which  have  a  fund  twenty  times  the  amount  of  their 
premium  revenue.  But  the  insurer  need  not  apply  a  rule 
which  only  a  few  offices  could  satisfy,  and  the  ride  whiho 
would  bid  him  be  content  «with  eight  times  the  annual 
premium  is,  we  believe,  quite  safe. — Satarday  Review. 


LORD  OOCKBURN  ON  THE  CHARACTER  OF 
BROUGHAM. 

Tke  Times,  noticnng  the  recently  published  "  Journal  of 
Henry  Cockbum,"  says : — 

The  character  of  Brougham,  vol.  1,  pp.  190-210,  is  tite 
most  elaborate  piece  of  writing  in  the  whole  journal,  and 
though  tbe  style  is  occasionally  inel^ant,  it  is  on  the  whole 
a  masterly  composition.     He  says : — 

"  It  is  impossible  to  contemplate  this  astonishing  person 
without  the  highest  admiration  and  the  deepest  sorrow. 
His  charapter  is  marked  by  saoh  strong  lines,  and  has  been 
evolved  in  such  unequivocal  facts,  that  it  is  liable  to  no 
material  donbt.  Its  peculiarity  consists  in  the  contrast 
which  exists  between  the  excellence  of  his  intellectual  and 
the  defects  of  his  moral  nature." 

And  then  he  proceeds  to  work  ont  this  contra.'it  in  detail 
with  a  knowledge  of  the  subject  and  a  power  of  expression 
which  combine  into  a  brilliant  masterpiece.  Brougham's 
immense  acquisitions  in  science,  philosophy,  and  history ; 
his  knowledge  nf  contemporary  events  and  public  men  ;  bis 
"stupendous  industry,"  his  "nnrelaxing  energy,"  and  his 
varied  eloquence,  now  withering  an  adversary  with  storms 
of  sarcasm  and  invective,  now  unfolding  in  a  style  at  once 
"  pure  and  magnificent"  those  broad  views  and  great  prin- 
ciples of  which  he  was  a  master,  are  all  by  Lord  Cockbum  not 
only  cheerfully,  but  even  reverentially  acknowledged.  His 
two  deficiencies,  according  to  Lord  Cockbum,  wereJn  law 
and  classics.  He  was  not,  says  our  author,  "  eveu  such  a 
gentlemanlike  scholar  as  often  appears  in  Parliament,  yet 
falls  far  short  of  everything  like  accurate  or  deep  classical 
learning."  His  legal  knowledge^  we  are  told,  would  never 
have  enabled  him  to  approach  even  the  lower  heights  of  his 
profession,  and  his  disdain  of  other  people's  arguments  pre- 
vented him  from  mending  as  a  Judge  the  defects  which  had 
marked  him  as  an  advocate.  But  his  worst  faults  were 
moral.  His  overweening  opinion  of  himself  was  accom- 
panied by  a  malignant  jealousy  of  all  personal  rivals,  and  a 
systematic  depreciation  of  them  on  every  passible  occasion 
as  long  as  they  were  likely  to  be  dangerous  to  him.  He  is 
"an  instance  of  the  blunders  men  commit  about  themselves. 
He  thinks  that  his  power  lies  in  his  formidableness,  in  the 
terror  of  people  lest  they  should  incur  his  violence ;  but,  in 
truth,  that  is  his  weakness.  Could  he  retain  the  esteem  of 
men  half  as  he  provokes  their  hostility  he  would  be  omni- 
potent." In  public  afpairs  he  always  thought  more  of 
himself  than  of  bis  party,  or  of  the  great  ends  to  be  accom- 
plished These  must  be  subservient  to  his  own  vanity,  or 
he  would  thwart  and  undermine  them.  Tbe  conseqaenoe 
was,  that  in  spite  of  his  great  nervioes  to  the  Liberal  cause, 
it  was  impossible  to  rely  on  either  his  fidelity  or  discretion. 
"He  very  people  he  is  vehement  for  often  inwardly  wish 
that  he  bad  let  them  succeed  or  advance  quietly,  instead  of 
endangering  their  cause  by  the  splendid  intemperance  of  his 
championsUp."  Such  is  a  very  imperieot  epitome  of  tbi( 
eloquent  and  searching  diagnosis,  the  unfavourable  parts  oi 
which  are  abundantly  cjnfinned  by  Lord  Campbell,  so  far 
as  we  may  be  disposed  to  accept  Lord  Campbell's  testimony. 
Brougham  himself,  of  course,  has  a  different  version  of  the 
story,  and  as  &r,  perhaps,  as  regards  the  one  great  fact 
round  which  so  much  controversy  has  turned — namely,  his 
treatment  of  and  by  the  Whigs,  the  evidence  is  pretty 
evenly  balanced.  The  chief  charge  which  the  Whigs  have 
brought  against  him  is  that  he  intrigued  to  supplant  Lord 
Grey,  being  desirous  to  be  Prime  Minister  himself.  Grey's 
demeanour  to  him,  as  described  by  Lord  Cockbum,  certainly 
favours  the  supposition : — 

"I  saw  these  two  remarkable  men  meet  at  Oxeoford  one 
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day  before  the  festival  was  held,  and  nobody  who  witnesited 
the  scene  can  ever  forget  it.  .  ,  .  Brougham  walked 
directly  up  to  Orey,  who  was  standing  conversing,  and 
made  the  gesture,  though  timidly,  of  one  intending  to  shake 
hands.  Lord  Grey  made  no  corresponding  gesture,  but 
drew  himself  up,  made  no  sign  of  recognition,  but  in  steady 
silence  looked  a  calm  repulse." 

But  Lord  Brougham,  in  his  own  autobiography,  has 
quoted  a  letter  &om  Lord  Grey,  in  which  the  latter  ex- 
pressly denies  that  he  had  ever  suspected  Lord  Brougham 
of  intriguing  against  himself.  And  as  for  the  King's 
dislike,  which  is  said  to  have  had  a  good  deal  to  do  with  his 
excluxion  from  the  Woolsack  in  18.36,  Brougham  himself 
very  justly  says  that  the  King,  in  his  then  frame  of  mind 
towards  the  Whigs,  would  never  have  refused  to  make  him 
Chanoellor  because  he  had  offended  Lord  Grey.  The  truth 
rather  seems  to  be  that  the  King  had  been  considerably 
annoyed  by  Broogbam's  speeches  in  Scotland  the  year 
before,  and  especially  by  one  he  made  at  Inverness,  when, 
on  being  presented  with  the  freedom  of  the  city,  he  thanked 
the  dtisnns  in  the  King's  name  for  the  honour  they  had 
done  to  his  deputy.  Some  other  rather  ludicrous  gaucluria 
of  this  kind  of  which  Brougham  was  guilty  had  doubtless 
created  a  prejudice  against  him  in  the  Boyal  Family ;  and 
perhaps  his  habit  of  always  speaking  of  the  *  King  as 
"  William,"  which,  no  doubt,  had  reached  His  Majesty's 
ears,  may  not  have  increased  the  Sovereign's  partiality  for 
his  servant.  It  is  probable,  however,  that  these  feelings  by 
themselves  would  not  have  been  allowed  to  stand  in  the 
way  of  Brougham's  appointment  had  the  new  Prime 
Minister  desired  it.  But  it  seems  to  be  allowed  on  all 
hands  that  he  was  only  too  glad  to  get  rid  of  him. 
Brougham,  though  we  may  believe  his  protestations  that  he 
had  no  desire  to  be  First  Lonl  of  the  Treasury,  would 
submit  to  no  control ;  wished  everything  to  be  done  through 
or  by  himself,  and  took  credit  to  himself  for  almost  every- 
thing that  was  done  That  he  had  offended  Lord  Grey, 
though  he  might  not  have  suspected  him  of  treachery,  is 
almost  certain ;  and  Lord  Melbourne,  though  not  so  proud 
a  man  as  his  predecessor,  was  too  able  a  one  not  to  feel 
insulted  by  his  ain  of  superiority,  and  too  lazy  a  one  not  to 
be  bored  by  them.  Lord  Cockburn  says  well  enough  that 
"the  probability  must  always  be  against  the  individual 
whom,  though  his  support  be  valuable  and  bis  opposition 
formidable,  his  whole  party  unites  to  oast  o£"  Yet  here, 
too,  we  must  remember  that  Lord  Brougham  has  a  counter 
case  agarost  the  Whigs  which  mast  not  be  lightly  thrown 
aside.  According  to  him  it  was  his  disapprovxl  of  the  Lich- 
field HouHo  Compact  which  caused  the  Whigs  finally  to 
break  with  him.  They  had,  in  fact,  to  choose  between 
himself  and  O'Connell,  and  they  choose  the  latter.  If  this 
was  so,  then,  of  coarse.  Lord  Cookbum's  assertion  just 
recorded  goes  for  nothing,  becaose  in  that  case  Brougham 
was  cast  off  in  fikvour  of  "an  individual"  whose  sopport 
was  more  valuable  and  whnxe  opposition  was  more  formid- 
able than  his  own.  And  there  is  undunbtedly  apparent  in 
all  that  Lord  Cockburn  has  written  on  the  subject  a  dispo- 
sition to  think  evil  of  his  former  friend  and  coadjutor.  He 
predicts  that  when  abandoned  by  the  Whigs  he  will  throw 
in  his  lilt  with  the  Radicals,  still  clinging  to  the  notion  that 
with  Brougham  personal  advancement  was  prior  to  all 
other  considerations.  But  Brougham,  we  see,  did  nothing 
of  the  kind  ;  and  this  much  at  least  may  be  said  of  him, 
that  his  conduct  after  leaving  the  Whigs  was  nuifonnly 
consistent  with  his  own  version  of  the  qoarreL 


IS  A  RESIDUAKY  DEVISE  S^HLL  SPECIFIC  t 
.  It  seems  saarcely  credtble  that  the  law  determining  what 
are,  and  what  are  not,  primarily  assets  for  the  payment  of 
a  testator's  debts,  should  not  long  ago  have  been  condusiTely 
settied.  The  case,  however,  of  Lancefield  v.  Iggvlden,  lately 
decided  by  Vice-Chancellor  Bsoon,  turns  upon  this  question, 
and  we  venture  to  think  does  not  contribute  to  make  the 
rules  of  law  less  difficult  or  perplexing.  The  point  which 
arose  is  this  case  is  the  familiar  one,  whether  or  not  a 
reriduaiy  devise  is  still  specific  1  Before  the  Wills  Act 
there  was,  of  course,  no  doubt  upon  this  quetttion.  As  the 
will  f'piike  from  the  date  of  itn  making,  tiie  residuaiy  real 
estate  was  as  clearly  ascertainable  as  what  was  specifi<»Uy 


devised  ;  and  the  general  opinion  has  been  that  the  law  in 
this  respect  remains  unaltered.  The  decision  in  the  present 
case,  therefore,  which  is  to  the  contrary  effect,  is  xomewhat 
of  a  sutprise.  The  plaintiff  was  legatee  and  devisee  of 
George  Lancefield,  whose  will  was  dated  the  24th  Nor., 
1864,  and  he  also  claimed  to  be  a  creditor  of  the  testator  to 
the  amount  of  £400.  The  bill  was  for  an  account  between 
the  plaintiff  and  the  other  creditors  ;  that  the  testator's  real 
and  personal  estate  should  be  applied  in  payment  of  his 
debts,  and  that  subject  thereto  the  trusts  of  the  will  should 
be  performed.  Those  trusts  were  to  the  effect  that  the 
whole  property  of  the  testator  should  be  enjoyed  bj  hii 
mother  for  her  life  ;  after  her  death  a  specific  legacy  upon 
certain  tmsts  was  to  be  raised,  and  parts  of  the  rei^  property 
were  the  subject  of  specific  devises.  The  residue  of  the 
freehold  and  leasehold  hereditaments  was  to  vest  absolutely 
in  the  testator's  sister,  Eliza  Lancefield.  The  mother  died 
in  April,  1870,  The  plaintiff,  whose  claim  to  be  a  creditor 
was  disallowed,  contended  that,  the  personal  estate  proving 
insnfficient,  the  residuary  real  estate  was  primarily  appli- 
cable  in  exoneration  of  what  was  specifically  devised,  ilis 
Vice-Cbancellor  decided  in  his  favour,  observing  that  the 
true  rule  in  such  cases  was  laid  down  in  Tcmbt  v.  Ruk  (2 
Coll.  490).  We  cannot,  however,  discover  that  the  present 
decision  is  reqnired  by  that  case,  and  there  are  certwnly 
other  cases  which  seem  to  warrant  a  different  conclusion. 
Tomht  V.  Rich,  decided  in  1846  by  Vioe  Chancellor  Knight- 
Bruce^  was  a  case  of  simple  contract  and  specialty  debts 
where,  the  personalty  being  insufficient  to  satisfy  the  latter, 
the  specific  l^atees  and  devisees  were  bound  to  contribute 
rateably.  That  case,  therefore,  was  not  directly  in  point. 
But  Oibbins  v.  Syden,  decideil  by  Malins,  V.U.,  m  1869, 
and  the  judgment  of  Chelmsford,  L.C.,  prononnced  in  Nor., 
1867,  in  Benrman  v.  Fryer  (3  Ch.  App.),  are  most  clearly 
and  unambiguously  to  the  effect  that  a  residuaiy  devise  ig 
still  specific,  notwithstanding  the  24th  section  of  the  Wills 
Act.  It  is  true  that  Vice-Chancellor  Malins,  in  spite  of  his 
own  judgment  in  Oibbins  v.  Eydta,  and  of  the  terms  of 
approval  of  Heatnum  v.  Fryer  which  he  there  uses,  decided 
in  the  opposite  sense  in  DvgeUiU  v.  BugdcUe  in  1872  (L. 
Rep.  14  £q.),  and  spoke  in  cursory  and  rather  disrespectfol 
terms  of  Lord  Chelmsford's  judgment,  remarking  that  he 
was  not  bound  to  follow  even  the  riecimon  of  a  court  of 
appeal  "if  clearly  eironeous."  But  the  learned  Vioe- 
Cbancellor  failed  to  show  wherein  that  decision  wu 
"clearly  erroneous,"  and  was  unable  to  quote  a  single  case 
iu  his  favour.  We  submit,  therefore,  that  such  cases  at  the 
present  and  that  of  Dvffdaie  v.  Dvgdaie  have  a  tendency  to 
unsettle  plain  rules  of  law,  and  that  Hemman  v.  Fryer, 
being  the  judgment  of  a  court  of  nppeal  and  being  in 
harmony  with  the  current  of  authnrities,  is  more  hkely  to 
be  followed,  if  the  present  decision  is  appealed  against,  thsn 
the  judgments  of  the  two  Vice-chancellors.  In  that  cue 
we  should  also  have  the  sound  principle  carried  out  that  a 
statute  should  not  be  interpreted  to  imply  a  greater  change 
in  the  law  than  is  explicitly  expressed  on  the  face  of  it.— 
The  law  Kmtt. 


CASES  AFFECTING  SOLICrTOB& 
Our  Reports  for  the  current  month  oontiun  two  cases 
closely  affecting  solicitors  in  relation  to  the  conduct  of 
busineKS  with  chents.  In  one  of  these,  Turton  v.  Barber,  43 
liaw  J.  Rep.  (N.s.)  Ch.  468,  there  was  a  claim  under  an 
administration  suit  for  damages  for  breach  by  the  testator 
of  an  agreement  to  grant  a  lease  of  mines.  An  inquiiy  had 
been  directed,  the  daimant  had  filed  an  affidavit,  and  bis 
solicitor,  who  had  acted  in  the  negodations  for  the  lease, 
also  filed  an  affidavit  in  support  of  the  claim.  An  otder 
was  obtained  for  the  cross-examination  of  the  claimant;  and 
at  the  cross-examination  he  was  asked  to  produce  the  bill  of 
costs  of  the  solicitor,  and  also  asked  as  to  certain  communi- 
cations between  him  and  the  solicitor,  having  reference 
to  the  obstacles  to  the  lease  of  the  mines.  The  claimant 
relied  on  his  privilege,  and  refused  to  produce  the  hill  of 
costs  or  to  answer.  Thereupon  a  motion  was  made  to 
compel  .both  production  and  answer ;  and  it  was  contended 
that,  as  the  solicitor  had  made  an  affidavit  in  the  suit  in 
support  of  the  claim,  there  had  been  a  waiver  of  the 
privilege.   The  Vice-Chanoellor  held  that  tiie  making  of  tlie 
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•fBd»Tit  wa>  Dot  aaoh  a  wurer  of  the  client's  privilege  as  to 
entitle  the  other  side  to  croes-ezamine  him  as  to  all  ^athitd 
piwcd  between  lum  and  his  solicitor.  His  Honour  alHo 
tkonsht  that  the  bill  of  coats  was  privileged,  remarking  that 
I  bill  of  costs  is  really  a  record  uf  what  has  taken  place 
between  solicitor  and  dient,  and  that,  as  the  oral  communi- 
cations between  tbem  were  privileged,  the  written  account 
of  these  commnnications  mnst  be  so  likewise. 

The  other  case,  that  of  Bama  v.  Addy,  43  Law  J.  Bep. 
(1.8.)  Ch.  613.  seems  to  show  a  healthy  reaction  from  the 
extreme  length  to  which  the  Conrt  of  Chancrry  baa  been 
uked  or  tempted  t<>  g<>,  both  in  fixing  trostees  with  liability, 
and  in  oondemning  solidtuis  in  costs.  In  that  case  the  sole 
nrvivor  of  three  trustees  instructed  a  solicitor  to  prepare  a 
deed  appointinf^  the  hosband  of  the  catui  <fue  trtuft  sola 
trustee  in  his  place  ;  another  solicitor,  acting  for  the  ee$tui 
qiit  tnat  and  her  husband,  perused  and  approved  of  the 
draft.  The  deed  was  executed,  and  the  trust  fund  was 
transferred  to  the  husband,  the  new  trustee,  and  he  sold  out 
tlie  consols  repreeenting  the  fund  and  appropriated  the 
money.  Both  the  ralicitora  who  had  acted  m  the  several 
capacities  mentioned  were  made  defeiid-ints  to  a  bill  Sled  to 
recover  the  trust  fiind  from  the  original  trustee.  The  Full 
Cosrt  of  Appeal,  affirming  the  decision  of  Vice-Chancellor 
Wickena,  held  that  neither  of  them  was  liable  for  the  loss 
occasioned  by  the  breach  of  trust.  It  was  contended  at  the 
bar,  that  ah^ough  these  gentlemen  might  not  be  liable  as 
trustees,  yet  they  ought  to  be  charged  with  coats.  Up'ia 
this  point  the  Lord  Chancellor  (Lord  Selborne)  spoke  very 
dedsively.  "  I  have  been  under  the  impreaaion,"  aaid  he, 
"and  I  hooe  the  impression  will  go  abroad,  that  of  late 
yean  the  Conrt  has  set  its  face  against  making  solicitors  or 
othen  who  are  properly  witnesses,  and  who  are  not 
primarily  chargeable  with  any  part  of  the  relief  pnyed, 
parties  to  suits  with  a  view  of  charging  them  wiui  costs 
akue.  I  know  no  principle  upon  which  they  can  be 
charged  and  made  parties  for  that  purpose  unless  they  are 
chargeable  with  more  or  greater  relief."  Lord  Justice 
James  agreed  vrith  the  sentiment  expressed  by  the  Vice- 
Chaocellor,  that,  "with  a  view  to  discourage  as  far  as 
passible  suits  of  this  nature  agunst. solicitors,"  the  bill  ought 
to  be  dismissed  with  costs  as  against  the  solicitors.  It  is  to 
be  hoped  that  the  lesson  of  this  case  may  not  be  lost. — The 
Zcae  Joumai. 


BREACH  OF  COVENANT  TO  BEPAUt— MEASURE 
OF  OAMAOBa 

A  case  of  some  interest  in  relation  to  the  assessment  of 
damages  on  the  breach  of  a  repairing  covenant  contained  in 
a  lease  came  before  tiie  Court  of  Common  Pleas,  consisting 
of  Lord  Coleridge,  G.J.  and  Brett  and  Grove,  JJ.,  on  the 
S6Ui  ult.  Divested  of  exttaneoos  matter,  the  facts  in 
WBlianu  v.  Williami  (the  case  referred  to)  were  these :  A 
leasee  ondet  covenant  with  his  superior  landlord  to  keep 
the  demised  property  in  repair,  and  under  a  special  and 
independent  covenant  to  repair  on  two  months'  notice,  had 
demised  the  same  property  to  a  sub-less^  who  entered  into 
sinular  ooyenants  with  bis  lessor.  Tiie  lessee  having 
reoQved  a  notice  from  the  superior  landlord  to  put  the 
property  in  r^uur,  gave  notice  to  the  sub-lessee  to  repair 
under  lus  special  covenant,  but  before  the  two  months  had 
elapsed,  fearing  lest  that  the  superior  landlord  should  resort 
to  his  remedy  by  eviction,  was  permitted  fay  the  sub-lessee 
to  enter  upon  the  demised  property  and  execute  the  repairs 
required  by  the  superior  landlord.  The  leasee  having 
executed  the  repairs  brought  bis  action  against  the  sub- 
lessee f'lr  breach  of  the  general  covenant  to  keep  in  repair, 
dakmng  as  damages  the  sum  expended  in  the  execution 
of  the  lepaiis.  The  Court  of  Common  Pleas  held  that  the 
leseee  could  only  recover  nominal  damages.  This,  we 
think,  is  a  conclusion  which  no  layman  would  arrive  at, 
and  that  very  many  lawyers  would  reject.  The  unanimity 
of  the  Conrt  of  Common  Pleas  fails  to  convince  us  of  its 
•oondnesa,  and  weareunable  to  discoveranythiogiu  the  jodg- 
nMDts  delivered  by  Lord  Coleridge  and  Mr.  Justice  Brett 
•bicfa  at  all  removes  our  prima  facie  impression  that 
the  view  acted  on  by  the  court  operated  as  a  denial  of 
justice. 


We  do  not,  of  course,  contend  that  the  liability  of  the 
sub-lessee  under  hiii  covenant  would  be  necessarily  co- 
extensive with  the  liability  of  the  lesHee  under  his  covenant, 
though  the  covenants  ahonld  have  been  couched  in  identical 
language.  As  was  decided  in  WaUcer  v.  Hatton  (10  M.  ft 
W.  249),  the  extent  of  repair  which  a  oovennntee  can 
require  is  governed  in  a  great  degree  by  the  age  and  general 
condition  of  the  property  at  the  time  when  the  covenant 
was  entered  into.  Neither  do  we  contend  that  the  entire 
costs  inoorred  by  the  lessee  in  executing  such  repairs  as 
the  sub  lessee  was  bound  to  execute,  or  was  liable  for  not 
having  executed,  would  necessarily  be  recoverable  against 
the  sub  lessee,  since  it  is  obviously  possible  that  the  lessee 
might  have  executed  such  repairs  in  a  needlessly  extravagant 
and  costiy  manner. 

Assuming,  however,  as  seems  to  have  been  the  fact,  that 
the  sub-lessee,  being  under  covenant  to  keep  the  premises 
in  aubstantii^  repair,  did  not  so  keep  them  we  cannot 
understand  why  for  such  a  breach  substantial  damages 
should  not  be  recoverable.  The  conrt  seems  to  have  beien 
of  opinion  that  the  repairs  having  been  in  &ot  ezecnted 
before  action  brought,  there  was  no  real  damage.  With, 
great  respect  we  submit  that  this  Is  to  ignore  the  peculiar 
drcumstanoes  under  which  the  repurs  were  executed. 
They  were  in  truth  executed  by  the  lessor  by  way  of  salvage 
to  protect  his  term,  and  incidentally  that  of  the  sub-lessee. 
We  find  it  impossible  to  infer  that  there  was  any  contract, 
or  anything  resembling  a  contract,  between  the  lessee  and 
sub-lessee,  that  the  repairs  carried  out  by  the  lessee  should 
exonerate  the  sub  lessee  from  any  pwnoutly  aeerued  legal 
liability  which  might  be  subsisting  under  his  covenants. 
The  sub-lessee  could  not,  with  any  show  of  reason,  have 
inferred  that  repairs  so  executed  by  his  lessor  were  to 
operate  in  mitigation  of  damages  recoverable  for  the  previous 
breach.  The  cunnsel  for  the  defandant  did  not  venture  to 
argue  that  they  operated  to  release  the  right  of  action  for 
that  breach.  The  court  said  that  at  the  time  of  action 
brought  the  reeertian  was  not  injured.  Be  it  so ;  but  the 
reversioner  was  most  seriously  injured,  and  that  we  believe 
to  be  the  important  poiyt.  Though  the  depreciation  arising 
to  the  market  value  of  the  reversion  is,  no  doubt,  in  general 
a  fair  measure  of  the  damage  sustained,  the  rule  is  nut 
universal.  Baron  Channell  puts  the  matter  on  its  true 
footing  when  he  says,  in  Damia  v.  Underwood  (3  Jar.  N.  S., 
1223) :  "  The  question  is,  what  damage  has  the  plaintiff 
sustained,  not,  what  is  the  value  of  tibe  reversion  ?  The 
latter  ia  only  a  test  for  ascertaining  the  former." 

A  sub-lessee  could  not,  we  apprehend,  under  the  ordinary 
covenants  be  held  liable  in  damages  for  the  loss  of  the 
lessor's  term  on  an  eviction  by  a  superior  landlord  for 
breaches  of  a  repairing  covenant  which  the  sub-lessee 
ought  to  have  performed.  The  loss  of  a  lessor's  term  is  a 
consequence  which  the  law  would  scarcely  expect  the  sub- 
lessee to  foresee,  and  might  therefore  consider  too  remote. 
Where,  however,  an  eviotion  has  taken  plaoe,  or  when  the 
lessor  is  liable  to  eviction,  and  such  eviction  or  liability  to 
eviction  arises  wholly  or  in  part  through  the  default  of  the 
anb-leesee  in  the  p^ormance  of  his  covenant  to  repair, 
there  we  think  the  true  measure  of  damage  is  the  sum 
required  for  the  specific  performance  of  the  covenant,  and 
is  not  to  be  restricted  by  any  reference  to  the  queotion 
whether  the  market  value  of  the  reversion  is  depreciated. 
In  this  there  ia  no  possible  hardship  on  the  sub-lessee.  If 
a  leasee  covenants  to  execute  a  given  work  and  fails  to 
execute  it,  he  has  assuredly  no  ground  for  complaint  if 
compelled  to  pay  the  sum  necessary  for  its  execution,  or  for 
recouping  the  lessor  if  the  lessor  himself  haa  been  compelled 
to  execute  it. 

The  form  of  the  covenants  to  repair  osoally  inserted  in  a 
sub-lease  will  have  to  be  modified  in  the  interest  of  the 
lessor  if  the  decision  in  WiUiamM  v.  VtiUiamt  is  to  be 
maintained.  To  indemnify  a  lessor  against  his  superior 
landlord,  to  the  extent  to  which  a  lessor  generally  expects 
to  be  indemnified,  it  will  be  necessary  that  the  sublessee 
shoiild  covenant  to  perform,  or  to  indemnify  the  lessor 
agaiiut,  the  covenants  of  the  original  lease,  and  that  a 
power  be  given  to  the  lessor,  if  he  thinks  fit,  to  enter  and 
execute  the  necessary  repairs,  and  to  recover  the  amount 
expended  from  the  sub-lessee. — The  Lav  Time*. 
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MORALLY  A  FEAUD. 

Ann  George,  a  charwomiui,  was  charged  at  Worship- 
•treet  with  obtaining  victuals  and  drink  by  fraud.  The 
woman  went  to  a  coffee-house,  ordered  coffee,  bread  and 
batter,  and  haddocks  for  two,  devoured  the  whole  of  the 
food,  and  then  it  was  discovered  that  she  had  no  means  of 
paying.  The  coffee  house  keeper,  who  evidently  doea^not 
know  the  law,  gave  her  into  custody.  There  is  a  stoty  told 
of  a  well-dressed  rogue  going  to  a  hotel,  partaking  of  a 
sumptuous  dinner,  and  then  aasvoning  utter  impeouniosity. 
The  landlord  offered  to  let  the  cheat  depart  without  tha 
merited  thrashing  if  he  would  serve  his  rival,  the  Blue 
Lion,  the  same  trick.  "  I  did  the  Blue  JAoa  yesterday," 
was  the  reply,  "and  the  landlord  gave  me  five  shillings  to 
do  you  to-day." 

The  rogue  ran  no  risk  of  punishment,  for,  as  Mr.  Bushby 
said  in  respect  to  Ann  George,  "it  was  really  not  a  fraud 
in  criminal  law.  Morally  and  actually  it  was  undoubtedly 
»  fiand,  but  in  law  it  was  a  civil  debt."  In  France  the  law 
is  different,  and  a  person  who  takes  refreshment  without 
the  means  of  paying  for  it,  is  liable  to  a  tenn  of  imprison- 
ment. We  are  not  sure  that  our  law  is  not  the  most 
consistent,  because  to  obtain  a  dress  from  a  silk  memer  on 
credit,  without  the  prospect  of  being  able  to  pay  for  it,  is 
morally  as  gross  a  fraud  as  for  a  hungry  person  to  eat  fbod 
without  bemg  able  to  pay  for  it.  Moreover,  we  perceive 
that  this  sort  of  fraud  is  infrequent,  tiince  1867  licensed 
victuailen  and  beershop  keepers  have  been  debarred  from 
recovering  by  legal  process  money  due  for  beer,  cider,  and 
perry  consumed  on  the  premises,  and  we  have  not  heard  of 
any  case  of  the  publicans  being  cheated.  Perhaps  English- 
men are  more  anxious  about  paying  "  debts  of  honour," — 
that  is,  debts  not  recoverable  by  legal  process — than  tbey 
are  about  the  discharge  of  debts  due  at  law. 

It  was  rather  cruel  of  Mr.  Bushby  to  tell  the  coffee-house 
keeper  that  he  might,  if  he  thought  fit,  summon  the 
prisoner  in  the  County  Court.  Fancy  the  victimised 
coffee-house  keeper  wasting  bis  time  and  money  in  sum- 
moning and  appearing  against  a  paa|>er  charwoman  for  a 
debt  of  eighteen  pence  I  For  the  future  he  had  better 
demand  prepayment  from  hungry-lnoking  females  who 
order  eofiise,  bread  and  butter,  and  haddwks  for  two,  on 
the  pretence  tiut  they  have  a  friend  waiting  outside  who 
Will  come  in  directly. — The  Law  Journal. 


WILTS   ASSIZES,    SALISBaBY.— SATVBDAr, 

Jolt  18. 

(Before  Bairr,  J.) 

Parliamentary    election  —  Reluming    officei Action   for 

penalties. 

This  was  an  action  brought  to  recover  a  penalty  of  j£600 
under  the  7*8  Will.  8,  c.  26. 

B.  T.  Cole,  Q.C.  (with  Charle$),  (instructed  by  Mettrt. 
Shaen  aTid  Soicoe),  for  the  plaintiS 

Kingdom,  Q,0.  (with  Finder),  (instructed  by  Metsn. 
MuUingi,  JSUetti,  and  Co.),  for  the  defendants. 

The  facts  were,  that  at  the  last  election  for  the  Parlia- 
mentary borough  of  Cricklade,  which  is  of  very  considerable 
area,  extending  over  fifty-one  parishes,  there  were  six 
candidates,  of  whom  Mr.  Daniel  Gooch  and  Mr.  A.  L. 
Goddard  were  elected  by  a  large  majority ;  and  aiuongstthe 
other  candidates  were  Mr.  William  Morris,  the  proprietor 
of  a  local  newspaper.  A  Mr.  Langley  was  the  returning 
officer,  and  Mr.  John  MulJings,  the  town  clerk,  was  the 
adviser  of  the  returning  officer.  There  being  twelve  polling 
districts,  with  eighteen  presiding  officers,  a  great  amount  of 
work  had  to  be  done  in  preparing  for  the  contest,  and  a 
large  staff  of  officers  had  to  be  provided  to  assist  the  town  clerk 
in  making  the  necessary  preparations.  The  charges  sent  in 
by  the  town  derk  amounted  to  £580,  which,  divided  into 
six  parts,  made  the  charge  againxt  each  candidate  £96  1 6s., 
and  in  such  amount  there  was  included  a  cuRtomary 
gratuity  of  £16  16b.  to  the  returning  officer,  which  had  been 
the  custom  at  every  election  for  upwards  of  forty  years  to 
psy  him  to  cover  any  expenses  which  might  have  been 
pemoually  incurred.  That  sum  would  be  a  charge  of 
£1  15s.  for  each  candidate.    On  the  trial  it  was  proved  that 


Mr.  MuUings  had  paid  over  the  gratuity  to  the  retoraing 
officer  some  time  previous  to  having  actually  received  the 
candidates'  money.  The  returning  officer  had  only  recently 
been  elected,  and  was  wholly  unaware  as  to  any  queations 
of  legality  or  illegality  of  receiving  the  gratuity ;  and,  for 
that  matter,  it  appeared  that  the  town  clerk  was  nnawue  of 
the  above  statute,  and  of  any  effect  it  might  have  in  respect 
of  the  payment  of  such  customary  gratuity.  The  declaration 
was  laid  agiunst  the  returning  officer,  under  sect  8  of  the 
Act,  for  having  wilfully  received,  and  taken  Irom  the 
plaintiff,  a  fee,  reward,  or  gratuity  for  the  execation  of  the 
writ  (to  return  the  members),  or  that  he  had  comnutted  a 
wilful  j  offence  agunst  the  statute.  The  counsel  for 
the  plaintiff  contended  that  the  defendant  had  brought 
himself  within  the  statute,  and  made  himself  liable 
to  the  penalty,  by  the  payment  to  him  of  the  portion  of  the 
gratuity  which  Mr.  Morris  had  to  pay  ;  all  the  other  candi- 
dates  appear  to  have  paid  their  quota  of  the  charge  without 
demur.  And  the  counsel  for  the  plaintiff  relied  on  theoiw 
J^atr  V.  Magahu  (7  C.  &  P.),  which  was  under  sect  72  of 
the  Act  against  overseers  for  wilfully  inserting  the  names 
nf  voters  on  the  register,  and  contended  that  it  was  not 
necessary  to  show  wilful  misconduct.  The  judge  remarked 
that  at  the  time  when  that  statute  was  passed,  the  retsm 
was  made  by  writ  on  return.  The  counsel  for  the  defen- 
dant contended  that  tbeie  was  no  evidence  of  any  wiUal 
offence  to  bring  the  defendant  within  the  terms  of  the 
statute  ;  tha  word  "  wilful "  had  received  construction  in 
several  cases,  and  it  had  been  decided  in  Drew  v.  CotdUm 
(1  East,  562),  and  in  note  A,  p.  2,  there  we^  some  obser- 
vations on  the  constrnction  of  the  word  wilftd,  but  sinoe 
then  it  had  been  held  that  no  such  action  laid  in  tba 
execution  of  a  sheriff's  office,  unless  it  be  wilful  and 
malicious.  In  AMy  v.  WMte  (1  Sm.  L.  Gas.),  at  law, 
there  was  no  ground  for  such  action,  and  therefore  none  for 
a  penalty,  as  it  required  wilfulness  and  malice,  and  Wilson, 
J.,  had  remarked  that  to  be  wilful  it  most  be  sgainst  the 
person's  conviction,  and  he  must  know  that  he  has  dune 
wrong.  The  defendant's  counsel  stated  that  the  pomta  of 
defence  «ere  :  first,  that  the  defendant  had  not  committed 
any  wilful  offence  against'the  statute,  as  there  had  been  a 
long  unbroken  custem  to  pay  such  gratuity  ;  secondly,  that 
the  defendant  never  had  one  shilling  of  the  plainti^s 
money,  as  the  town  clerk  had  paid  him  the  gratuity  before 
receiving  the  proportion  of  expenses  from  the  plaintiff; 
thirdly,  that  under  the  Ballot  Act  the  returning  officer  wa* 
allowed  to  charge  his  reasonable  expenses,  and  that  if  a  man 
m-ide  a  mistake  in  a  single  item,  be  could  not  be  charged 
with  having  committed  a  wilfol  act,  so  as  to  render  him 
liable  to  a  penalty  of  £500  ;  fourthly,  that  it  was  not  a  case 
witbin  the  statute.  Sect.  2  prohibited  any  officer  to  whom 
the  execution  of  any  writ  for  electing  members  was  en- 
trusted from  giving,  paying,  receiving,  or  taking  any  fee, 
reward  or  gratuity,  for  the  making  out,  receipt,  delivery, 
return,  or  execution  of  an;  such  writj;  and  under  sect  6,  the 
returning  officer  had  to  deliver  to  any  person  who  ehonld 
desire  the  same,  a  copy  of  the  poll  tiiken  at  such  election, 
paying  only  a  reasonable  charge  for  writing  the  same,  and 
every  officer  to  whom  the  execution  of  any  writ  or  precept 
for  electing  members  to  serve  in  Parliament  did  belong,  for 
every  wilful  offence  contrary  to  that  Act,  should  forfeit  to 
the  party  aggrieved  the  sum  of  £500,  with  costs  of  suit 
n^.  Brett,  J.,  stated  that  he  should  ask  the  jury  if  the  de- 
fendant was  aware  of  the  charge  made  for  him,  and  that 
when  he  receive<l  the  money  whether  he  knew  it  was  a 
gratuity,  and  that  he  believed  it  was  a  lawful  charge  ;  and 
he  also  remarked  that  the  plaintiff  had  at  first  made  no 
objection  to  the  item  ;  he  loiew  nothing  about  the  Act  of 
Parliament,  or  whether  it  was  legal  or  not,  except  that  some 
one  found  it  out  and  advixed  him  to  bring  the  action,  the 
defendant's  share  being  only  one-sixth  part  of  15  guineas, 
and  for  doing  so  the  defendant  was  sought  to  be  made  to  pay 
£500.  It  could  not  be  said  that  he  had  broken  the  Act 
wilfully ;  it  might  have  been  under  a  mistake,  and,  whoever 
broke  the  Act,  the  defendant  did  not ;  and  the  following 
questions  were  left  to  the  jury  to  answer : — Fnst  When  the 
defendant  received  the  15  guineas,  did  he  know  that  any 
charge  was  made  in  his  behalf  for  gratuity !  The  answer 
was  "No." — Secondly.  Did  he,  when  be  received  it,  know 
that  it  was  paid  to  him  as  a  customary  gratuity  or  fee  T  The 
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anawer  wm  ''Tea."— Thirdly.  Ifhe received  itaa  afeedidbe 
believe  he  received  it  aa  r  lawful  charge !  The  anawer  waa 
**  Yea." — Fourthly.  Did  Mr.  Mullinga,  when  he  charged  it, 
believe  it  to  be  lawful  aa  a  uuatomary  payment?  The 
uiawer  w«a  "Yea." 

Judgment  was  tbereapon  entered  for  the  defendant,  with 
leave  to  plaintiff  to  move,  upon  the  anawera  of  the  jury,  that 
the  verdict  ought  to  have  been  for  the  plaintiff.  A  certifi- 
cate for  the  apedal  jury  waa  given. 


COBBESPONDElSrCB. 


Ve  throw  open  th«  colamna  of  this  Joamal  moat  wilUngly  for  the 
dlacnarion  of  aobjecta  of  Intcnat  to  the  Profeaslon ;  but  It  moat  be 
ondentood  that  we  do  not  neceaaarUy  a^ree  with  all  the  oplnioaa 
expressed  by  oar  correspondeuta. 

lettenand  communiocUioiu  intended  for  pubHcaHon  and  addreued 
lttt*KantM,sa,Upim-SackvMa-tnet,lhiiUn,tiuulb*€uUM*ntUated 
k)  Ms  IMIM  ^  M«  leriUr,  not  asewMrMir  /br  jnttMcaMm,  bultu  a 
fNsraale*  ^food/ailh. 

ADMISSION   TO   THB   IRISH   BAR. 

"Attomey'a  Apprentice,"  writing,  July  2Sth,  snggeata 
that  we  ahouM  publish  the  oouiae  retjuiaite  for  admiaaion  to 
the  Iriah  Bar.  So  to  do  would,  however,  unnecessarily 
occupy  apace,  as  our  correspondent  will  have  no  difficulty 
in  obtaiiung  the  necessary  information  on  applying  at  the 
office  of  ^e  courteous  Under-Treaanrer  of  the  King's 
Inn,  Henrietta-street. — [£d.] 


OBITUABT. 

RIGHT  HON.  ABRAHAM  BREWSTER. 

It  is  our  painful  duty  to  record  the  demise  of  the  Right 
Hon.  Abraham  Brewster,  whick  took  place  at  hia  residence, 
in  Merrion-aquare,  on  the  26th  instant.  He  was  bom  in  the 
year  1796,  so  that  he  had  lived  78  yeara.  He  waa  sod 
of  William  Brewster,  Esq.,  of  Ballynulta,  in  the  county 
Wieklow,  a  member  of  an  English  family,  whoae  ancestors 
apparently  aettled  in  Ireland  about  the  time  of  the  Pro- 
tectorate, as  soon  after  that  date  there  is  mention  made  of 
a  Sir  Francis  Brewster,  acting  as  one  of  the  Commiadonera 
of  Forfeited  Estates  on  the  Restoration  of  Charles  II. 
Abraham  Brewster  entered  Trinity  College,  Dublin,  in  1812, 
and  took  his  degree  in  1817 ;  but  his  college  career  was 
not  a  brilliant  one.  He  was 'called  to  the  bar  in  1819, 
and  was  married  in  the  same  year  to  the  daughter  of  Mr. 
Robnt  Gray,  of  Upton-hoaae,  county  Carlow,  by  whom  be 
had  issue  a  son  and  a  daughter,  both  of  whom  predeceased 
him.  AHhoogb  his  reputation  throughout  his  long  career 
was  that  of  a  hard-worUng  lawyer,  he  waa  seventeen  yeara 
in  the  practice  of  hia  profession  before  he  was  called  to  the 
Inner  Bar.  He  received  silk  in  18S5,  while  Lord  Flunket 
was  Lord  Chancellor.  In  1842,  during  the  Attomey- 
Geoeralsbip  of  the  late  Lord  Chancellor  Blackburn,  he  was 
appointed  Castle  Adviser  under  Lord  De  Orey'a  administra- 
tion. In  1846  he  was  elected  a  Benclier  of  the  King's 
Inn,  and  in  the  same  year  was  appointed  Solicitor-General 
for  Ireland  during  the  Viceroyalty  of  the  late  Earl  of 
Beasboroogb,  who  died  in  the  Government  in  1847.  On  the 
letnm  of  tlie  Conservatives  to  power  in  1863,  Mr.  Brewster 
was  appointed  Attorney-General  for  Ireland,  and  sworn 
mtmber  of  the  Privy  Coimcil.  He  continued  Attomey- 
tieneral  till  the  dissolution  of  Lord  Aberdeen's  Government 
in  1855,  when,  although  solicited  by  Lord  Palmeraton  to 
oontiDne  in  office,  Mr.  Brewster  thought  fidelity  to  the  Peel 
party  necessitated  hia  refusal,  and  be  accordingly  returned 
w  hu  profession.  He  was  suoceeded  in  the  official  position 
by  the  present  Judge  Keogh,  who  had  noted  as  Solidtor- 
Geoaral  vnder  him.  In  1866,  when  the  party  were  again 
in  occupation  of  the  Treasury  BencbeH,  Mr.  Brewster 
(thirty-one  years  after  he  had  received  silk)  was  appointed 
Loni  Justice  of  Appeal,  in  succession  to  the  Iste  Right  Hon. 
Francis  Blackbume,  who  for  the  second  time  had  been 
elevated  to  the  Lord  Chancellorship  of  Ireland.  Agun  in 
1867,  on  the  letiremeDt  of  Mr.  Blackbume  from  the  Chan- 
cellonihip,  Mr.  Brewster  sncveeded  to  the  judicial  honours 


vacated  by  his  early  friend  and  patron.  In  December, 
1868,  he  sat  in  the  Court  of  Chancery  for  the  laat  time, 
having  reliuquiabed  office  on  the  resignation  of  Mr. 
Disraeli's  Government,  when  he  was  succeeded,  on  the 
accession  uf  Mr.  Gladstone,  by  Lord  O'Hagan,  It  is  aud 
that  early  in  the  present  year  be  would  have  been  appointed 
Lord  Chancellor  of  Ireland  by  Mr.  Diaraeli,  but  that  he 
made  it  a  condition  that,  if  he  again  accc-pted  the  office,  it 
ahould  be  accompanied  by  a  peera^  This  probably  would 
have  been  conceded,  but  that  Mr.  Brewster — so  it  ia 
rumoured — stipulated  for  remainder  to  his  grandson,  th* 
issue  of  the  marriage  of  Mita  Brewster  with  Mr.  French, 
and  who,  we  believe,  will  inherit  the  greater  part  of  th* 
enormous  fortune  amassed  by  his  grandfather.  His  only 
son  entered  the  army,  and  served  with  distinction  in  the 
Caffre  war  under  Sir  George  Cathcart ;  but  perhaps  he  was 
better  known  as  the  popular  Colonel  Brewster,  who  for 
some  years  commanded  the  Inos  of  Court  Rifle  Volunteers. 
Mr.  Brewster,  though  an  active  politician,  never  sought 
Parliamentary  honours,  but  waa  one  of  the  few  fortunate 
lawyers  who  have  risen  to  judicial  eminenoe  through  pro- 
fessional aervices  alone.  He  was  a  member  of  the  Leinirter 
Circuit ;  and  while  at  the  bar  took  part  in  almost  every 
cauie  ed^yrt  heard  at  nui  priut  dnring  the  period  of  his 
forensic  practice.  In  the  celebrated  caae  of  Haitdcock  r. 
£wte,  he  and  Mr.  Keogh — then  Attorney- General,  now 
Judge— were  opposed  to  the  Ute  Marquia  of  Clnnricarde^ 
and  the  bittemesa  of  hia  invective  on  the  occasion  caused, 
for  a  great  many  years,  the  severance  of  a  friendship  which 
had  lung  eziated  between  Lord  Clanricarde  and  Mr, 
Brewster.  In  the  notorioua  Yelverton  marriage  case,  Mr, 
Brewster  was  counsel  for  Major  Yelverton,  and  Mr.  White- 
side, now  Lord  Chief  Justice  of  Ireland,  was  the  lady's 
champion.  In  equity,  also,  he  waa  held  in  high  estimation 
and  enjoyed  eztoisive  practise.  By.  the  proaeontion  of  the 
Six-mile-bridge  rioters,  during  his  Attorney-Generalship, 
Mr.  Brewster  incurred  some  obloquy  ;  but  hia  management 
of  the  public  bnaineaa  waa  always  honest,  firm,  and  un- 
swerving, and  no  imputation  of  favouritism  was  ever 
made  against  him.  Though  not  a  brilliant  or  eloquent 
orator,  Mr.  Brewster  was  a  persuasive  and  effective 
speaker.  As  a  lawyer,  he  was  posseraed  of  gr«at 
acumen  and  sound  attainments.  But  it  was  in  tact  and  the 
general  management  of  cases,  in  the  mastery  of  complex 
facts,  and  skill  in  grouping  and  massing  tiiem,  in  the 
knowledge  of  human  nature,  and  in  the  application  of 
atrong  common  aenae  and  aagaoity,  that  he  eminently 
excelled ;  while,  such  were  the  readinesa  of  his  l^al  re- 
aourcea,  that  it  waa  almost  impuesible  to  take  him  by 
surprise  in  what  Lord  Coke  calls  the  "  occasion  sudden  "  of 
ntri  prim,  interruption  by  Bench  or  Bar  seemed  only  to 
give  bim  additional  strength,  nor  did  he  even  experience 
inconvenience  from  any  unexpected  derangement  of  a  pre- 
organized  line  of  argument.  As  a  judge,  however,  it  must  be 
confexaed  that  his  temper  waa  not  at  all  times  placid,  and 
though  his  decisions  wer«  generally  recognized  as  sound,  they 
were  undistingoiahed  by  any  specinl  manifeatations  of  power. 
From  a  recently  published  memoir  of  the  deceased  we  take 
the  following  remarka : — "  Mr.  Brewater'a  career  is  more  or 
less  identified  with  the  public  history  of  the  country,  with 
the  lenders  of  the  various  Governments,  and  with  the 
public  men  of  the  period,  for  nearly  half  a  century.  His 
management  of  the  public  business  when  at  the  Castle,  and 
dnring  bis  official  career,  was  firm  and  resolute,  and  no 
imputatiun  ever  rested  on  him  of  favouritism  tu  one  party 
more  than  to  another.  It  is  especially  remarkable  that  of  a 
man  ao  largely  engaged  in  professionBl  business,  so  long 
connected  with  the  public  life  of  the  country  as  Mr. 
Brewster,  there  remains  nothing  but  a  tradition.  There  is 
no  wonderful  speech  on  record,  no  singular  e£K>rt  of  states- 
manship or  legislation  identified  with  hia  name.  To  be  aure, 
Mr.  Brewster  never  had  a  seat  in  Parliament,  but  be  must 
have  been  consulted  by  almoat  every  stateaman  of  either 
party  who  baa  had  aught  to  du  with  Iriah  affiiira  during  the 
laat  forty  or  fifty  years.  Though  in  hia  early  career  he  waa 
a  atont  and  uncompromiaing  T017,  Mr.  firewater  aeparated 
himself  from  that  party  on  bis  asanmhig  office  in  the  Aber- 
deen Government,  and  became  more  or  less  in  accord  with 
the  liberal  politicians,  ami  so  when  ha  waa  created  Chan- 
cellor by  the  Disraeli  Government  the  Conservative  party 
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represented  that  Ub  promotion  Bhoald  But  hare  proceeded 
from  their  political  fiienda.  Tboae  who  have  been  contem- 
poraries of  Mr.  Brewster  can  speak  of  the  strength  and 
power  of  hia  handling  of  ones  at  either  side  of  the  Hall  of 
the  Four  Courts  the  incisive  force  of  hia  points,  the  weight 
of  his  argomentation,  and  hia  preparedness  for  every 
emergency.  Whether  it  were  a  new  trial  motion,  a  bill  of 
ezoeptionH,  or  a  dry  legal  argument,  he  was  ever  ready,  ever 
fortified,  and  when  he  gave  up  Common  Law  business,  and 
oonfined  himself  to  Chiuiceiy,  he  assumed  and  took  the  lead 
of  that  court,  which  he  maintained  till  tin  repose  of  the 
Bench  gratefully  rewarded  him.  He  was  a  master  of 
examinstion  and  cross-examination  of  witnesses,  and  there 
is  told  hi>w,  on  one  occasion,  being  engaged  in  a  case  in 
court,  arising  out  of  a  contested  election  for  the  county  of 
Cxrlow,  at  which  he  had  been  counsel  for  the  Contervative 
candidate,  he  was  cross-exaniinining  a  witness  who  was 
auKwering  him  with  the  most  cool  e&ontery  as  to  the  facts 
which  the  counsel  was  personally  cognizant  of,  and  which  had 
ocooned  in  his  presence  at  the  election  and  in  the  presence  of 
the  witness,  when,  becoming  somewhat  irritated  at  the  un- 
Unshing  falsehood  of  the  witness,  he  took  his  wig  off,  and  then 
pat  the  crucial  question  to  the  witness,  '  Did  you  ever  see  me 
ixifore!'  The  witness  had  not  identified  biin  in  bis  wig, 
bat  the  moment  the  query  was  put,  and  the  witness  looked 
at  the  questioner,  he  jumped  off  the  table  and  precipitately 
left  the  court.  Mr,  Brewster  was  somewhat  merciless  in  his 
advocacy ;  he  seems  to  have  been  of  a  like  opinion  with 
Lord  Koogham,  that  an  advocate  should  know  no  one 
bat  his  client,  and  to  sustain  that  client's  case  he  was  bound 
to  sacrifice  all  other  considerations."  The  late  Lord  Chief 
Baron  said  of  him,  on  one  occasion,  that  he  had  addressed 
mcire  juries  than  any  man  of  his  stsnding  at  the  profession. 
Indeed,  at  a  sufasequent  period,  it  was  said  that  there  were 
bcarcely  any  cases  in  which  he  was  not  engaged  on  the  one 
side  or  the  other,  and  that  no  barrister. ever  held  so  many 
special  retainers.  Uis  name,  though  not  that  of  one  of  the 
_gr£stestt)fnaiuents  of  the  Judicial  Bench,  will  be  remem- 
bered hereafter  ns,  at  all  e\  cuts,  that  of  one  of  the  greatest 
Irish  advocates  of  our  century. 


FUNERAL  OF  tbi  HON.  ABRAHAM  BREWSTER. 
The  remains  of  the  late  Right  Hon.  Abraham  Brewster 
were  removed  &um  2ti,  Merrioii  square  iSouth,  on  Thursday 
morning,  at  half  past  seven  o'clock ;  to  the  Kingsbridge 
Terminus,  and  thence  conveyed  by  special  train  (or  inter- 
ment in  the  family  burial  place  at  l\ilIow,  county  Carlow, 
where  the  remains  were  interred  in  the  afternoon. 


A  BucHABKST  Traordt. — A  tragic  affiur  occurred  the 
other  day  at  Bucharest  arising  uut  of  legal  proceedings  for 
recovery  of  a  debt.  An  old  man,  a  Servian  resident,  owed 
a  sum  of  money  to  a  UHurer,  who,  f.^iling  to  obtain  payment 
of  his  claim,  went  to  law  and  obtained  a  writ  against  hia 
debtor.  When,  however,  he  proceeded  to  eject  the  old 
iiervian  considerable  difSculties  "cropped  up."  The  old 
Servian  did  not  like  to  be  ejected,  and  endeavoured  in  the 
first  instance  to  induce  his  creditors  to  grant  him  a  respite. 
His  request  was  ably  backed  up  by  his  wife  and  children, 
but  it  was  made  iu  vain,  for  tbe  creditor  was  inexorable. 
Annoyed  at  the  refusal  ol  bis  supplication,  the  old  Servian 
somewhat  hastily  plunged  a  knife  into  the  heart  of  the  usurer, 
probably  intending  nu  harm,  but  imagining  that  usurers 
have  no  hearts.  If  tbe  old  Servian  h^  simply  contented 
himself  with  killing  the  usurer,  perhaps  little  would  have 
been  thought  of  the  njatter,  but  unfortunately,  on  a 
bystander  officiously  attempting  to  seize  him,  the  old  Servian, 
still  further  irritated,  gave  him  also  a  mortal  stab.  Here 
the  tragedy  would  probably  have  ended,  but  that  the  dying 
bystander,  instead  of  forgiving  his  axsailant  in  his  last 
moments,  was  unchristian  enough  before  he  died  to  seize  a 
great  log  of  wood  and  knock  tbe  old  Servian's  brains  out. 
'X'be  bystander  then  expired,  and  everybody  concerned  iu  the 
affair  being  dead,  nothing  remained  to  be  done  but  to  bury 
their  bodies,  'i'he  fate  of  tbe  old  Servian  has  excited 
general  sympathy,  and  much  indignatiun  is  expressed  at  the 
conduct  of  the  usurer  which  has  led  to  such  deplorable 
results. 


Babos  Bbamwill  oh  AonoBS  roK  Bbiaoh  ot  Pbokim 
OF  Mabbiaoe. — At  Maidstone  Assises  (July  22)  in  Trtdie^ 
T.  Flack  an  action  for  breach  of  promise  of  marriiee 
Bramwell  B.,  in  aomming  up  to  the  jury  said  :— He  thoogbt 
this  was  a  class  of  actions  really  almost  in  one  lenas 
dishonesty  for  if  the  parties  were  asked,  when  the  engage- 
ment begiin,  whether  they  intended  that  it  sboold  be 
enforced  by  law,  they  would  say  "  Oh,  dear,  no,  certMily 
not ; "  and  yet,  when  it  was  broken,  the  wounded  party 
went  to  law  for  damages.  Moreover,  he  thought  they  were 
a  very  mischievous  (dass  of  actions,  and  he  was  vary  much 
against  large  damages  in  such  cases,  unless  there  were  some 
very  peculiar  circumstances  in  the  case  ;  for  surely  if  either 
of  the  parties  found  that  there  was  not  so  much  affection  w 
was  supposed,  it  was  better  that  the  engagement  sboold  be 
put  a  stop  to. 

Affidavit  Btisihoe. — ^The  Globe  states  :—"  Tbe  ques- 
tion of  an  entirely  reformed  system  of  jurisprudence  ii 
prominently  before  the  public  at  this  moment.  At  preient 
the  rules  under  which  the  system  is  to  bo  worked  have  not 
been  seen.  All  who  take  an  interest  in  the  administration 
of  justice  will  remember  the  strong  comments  called  forth 
from  Lord  Chief  J  ustioe  Bovill  on  tbe  occasion  of  the  fir«t 
Tichborne  trial  by  tbe  way  in  which  evidence  was  given  by 
affidavit  in  the  Court  of  Chancery.  The  Epping  Forest 
caHO  now  being  beard  before  the  Master  of  tiie  Bolls,  is 
proviiking  similar  comments  upon  the  affidavits  put  in  by 
the  lords  of  manors.  On  Tuesday,  the  14th,  formstanoe, 
during  the  cross-examination  of  tbe  defendant's  witnessee, 
he  expressed  himself  thus  :  '  Bad  as  our  system  of  affidavit! 
is,  it  does  not  generally  break  down  like  this ; '  and  again, 
'  up  to  the  present  moment  we  have  not  got  a  witoea  who 
knows  what  he  has  sworn  to  in  bis  affidavit.' "  The  writer 
in  the  Globe  adds :  "  It  k  to  be  hoped  in  tbe  interest  of 
truth,  that  affidavit  evidence  will  he  pnt  an  end  to  in  con- 
tested causes,  so  that  every  facility  may  be  given  for  tha 
cross-examination  of  deponents,  not  by  &vour  of  the 
presiding  judge,  but  as  tlie  right  of  the  suitor.  It  ii 
encouraging  to  find  tbe  Master  ol  the  Bolls  speaking  phunl; 
upon  the  subject,  for  tbe  equity  judges  do  not  often  look 
with  dis-favour  upon  a  system  in  which  they  have  been 
reared,  and  which  saves  them  trouble." 

A  Solioitob'b  Bbbaob  of  Pbohibb  Cabb.— "When 
Greek  meets  Greek  then  comes  the  tug  of  war."  When  in 
a  breach  of  promise  case  a  solicitor  father  meets  solicitor 
lover,  then  perhaps  the  tug  of  affection,  and  also  of  law, 
may  be  reasonably  anticipated.  A  curious  case,  not  so 
much  between  Miss  Maule,  aged  19,  and  Mr.  Fowler,  aged 
34,  as  between  Miss  Maule's  papa  and  a  solicitor,  canying 
on  his  profession  in  Huntingdun,  and  Mr.  Fowler,  also  a 
solicitor,  of  tbe  same  town,  has  just  been  decided  at  the 
Norfolk  Assizes  with  heavy  damages  to  the  amount  of 
£1,250  against  the  defendant.  The  manner  in  which  Mr. 
Maule,  fire,  described  the  sentiments  ot  Miss  Maule  when 
her  lover  of  nearly  twice  her  age  transferred  his  sffectiou 
at  his  aunt's  behest  to  a  better  parti  at  Brighton,  was 
toaching  in  the  extreme.  It  is  really  very  encouraging  to 
all  of  us  who  have  passed  the  sunny  side  of  two  lustres  to 
know  that  sweet  girls  in  their  teens  are  liable  to  suffiir  so 
much  from  the  inconstancy  of  middle-aged  men.  For  the 
future,  at  all  events,  we  think  that  even  gentlemen  learned 
in  the  law,  like  Mr.  Fowler,  will  approach  young  Udies 
under  such  careful  and  judicious  guardianship  as  Mias 
Constance  Maule  enjoys  rather  with  Uie  feelings  wherewith 
we  gather  a  moss  rose,  than  those  with  whi^  we  pluck  a 
Jlou  Celette,  so  called  from  the  drcnmstanee  of  having  no 
thorns.  Before  Mr.  Fowler  had  proposed  to  Miss  Maole, 
her  brother,  aged  twenty-one,  had  written  to  him  tu  ask 
had  he  any  "  serious  intentions,"  and  though  Mr.  and  Mrs. 
Maule  made  some  demur  at  first  to  the  engagement  on  the 
ground  of  disparity  of  years,  tbey  seem  to  have  soon  and 
decidedly  accepted  Mr.  Fowler.  Perhaps,  in  such  cases, 
the  conduct  of  families  may  be  described  much  as  Ingoldsby 
describes  that  of  the  saints  : — 

"Where  once  they  have  managed  to  take  yon  in  tow. 
It's  a  deuced  bard  matter  to  make  them  let  go  I  ** 

However,  no  one  except,  perhaps,  Mr.  Fowler,  can  be 
sorry  that  the  young  lady  of  nineteen  should  have  preaeoted 
him  with  such  a  bill  of  costs. — TJu  Echo. 
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COXTBT     PAPEBS. 


COUBT  OF  BANKRUPTCY. 


SrtnNQS  TOB  KEXT  WEEK,  ao  &r  aa  appointed. 

MONDAY. 

Before  ihe  Cbisf  Clibk,  at  12  o'clook. 


BAHKRIJPTB 

SOUOITOS 

Jabn  Lancashire 

Prove  debts                  Perry  f  Co. 

A.  W.  Labertoache 

do                            Peny  ^  Co. 

Patrick  Luigane 
A. H.  Sheridan 

Prove  debts  and  vouchPerrv  4  Co. 

do 

Fmdtater  &  Co. 

Peter  Wright 
Henry  L.  Uymoke 
Wmiam  Holmes 

do 

Ualhim 

Vonch  account 

Larkm^  Co. 

Vouch  mortgagee's  act. 

Larking  Co. 

Sdward  Kenny 

Reference 

Ctutjl  *  Clay 
Larkin  ^  Co. 

Thomas  F.  O-NeM 

Vouch  account 

John  Brooks 

Sign  porting  and  |con- 

Cauy  &  Clem 

ditions                        | 

TUESDA  Y. 
Before  the  Codbt,  at  11  o'clock. 


David  F.  Jones 
Wm.  Fitzgenad 
Geor^  Boyd 
John  Kennedy 
Samoel  Hood 
Same  matter 
James  Lynam 
Same  matter 
J.  J.  Hennesay 
George  Haishall 
Daniel  Callen,jun. 
Thomai  Scott 
John  Kennedy 
William  Fozall 
Samoel  Doyle 
Lndlov  Berkeley 
Joseph  Jermyn 
Geoige  Craig 
Andrew  Kehoe 
John  Nolan 


1st  pnbUc  sitting 

do 

do 
1st  composition  sitting 

do 
Final  ezamiaation 

do 
Examine  iritnessea 
Final  examination 

do 

do 

do 

do 
Motion 
Prove  charge 
Confirm  sale 
Andit  and  dividend 

do 

do 
Andit  mortgagee's  act. 


TaOoa 
MaiitxM 
DoxneUcn 
Maiheat 
Leadarum 
Perry  f  Co. 
Maxwell  A  Weldo» 
MaxaeU^  WeUon 
Thompson 
ReXnqton 
Larkui  ^  Co. 
Larking  Co. 
Roe 

Larkm^  Co. 
Meldon^Soru 
Scallan        »\2. 
Bamiltoa  ^  Craig 
Cnmhelm  q  Co. 
BeaaiUoai  Craig 
Orpen  (f  Sweem/ 


Before  the  Chxet  Cubk,  at  12  o'dock. 


Samuel  Hood 

Prove  debto 

Leachman 

Chris.  Flvnn 
Joseph  Hanna 

Prove  debts  and  vonch 

M-Govem 

do 

Cronheba  <f  Co. 

Same  matter 

Reference 

Cnmhelm  4  Co. 

Daniel  Shea 

Prove  debts  and  vouch 

Perry  ^  Co. 

Cbariea  Owens 

Costs 

Rynd 

WEDNESDA  Y. 
Before  the  CHnr  Clsbk,  at  12  o'clock. 


PRIDA  Y. 
Before  the  Coubt,  at  11  o'clock. 


Wallace,    Hagill, 

and  Co. 
Beioard  Brady 
Same  matter 
Robert  Courtney 
Robert  Conrtney 
A.  D.  Stewart 
Richaid  Bell 
Arthur  G.  Hay 
Same  matter 
John  Farrell 
John  Kelly 
Maiy  Williams 
Daniel  KUbride 
Philip  H'Cnsker 
Arcbbd.  Heikle 
Richaid  O'Connor 


Ist  compodtion  sitting 

do 
1st  public  sitting 
lat  composition  sitting 
Final  examination 
1st  public  sitting 

do 
Ist  composition  silting 
Final  examination 

do 

do 

do 

do 

do 
Andit  and  dividend 
Audit  mortgagee's  act. 


Leachman 

Catty  4  Clay 

Catey  ^  CIcu/ 

Perry  ^  Co. 

Gof 

Fayf  ATGough 

ifalhemt 
Mnfhevjs 
Larkin  ^  Co. 
Beauchamp 
Oldham  4  Eaton 
Beauchavm 
Perry  &  Co. 
Fortythe 
NobU 


The  following  at  12  o'clock. 


ABJUDICATIONS  IN  BANKBUPTCT. 
Allison,  James,  Cornwallis-street,  Limerick,  merchant. 


Sit- 


tings, Friday,  Augutt  12,  and   Twdag,  September  8. 

Caeey  and  Clay,  solrs. 
Hickey,  James  F.,  48,    Lower  Mecklinbuigh-street,   Dublin, 

grocer.      Sittings,    Tueiday,  Augutt    18,    and    Friday, 

Augutt,  September  4.     Goff,  solr. 
Mason,  John,  and  Looby,  Patrick,  Tempiemore,  county  Tip- 

peraiy,  drapers    trading  as  the  Irish  Houie.     Sittings, 

Friday,  Augiui  21,  and   Tuetday,  September  8.    Catey 

and  Clay,  solrs. 


IHVIDENDS  IN  BANEBUTTCT. 

Keniry,  P.  J.,  Garrycloyne,  Waterford.     Ist  dividend  9s.  7Jd. 

in  the  £.   L.  U.  Ueering,  otiicial  assignee.    O^Callaghim, 

solr. 
Rickard,  Stephen,  Howth,  Dublin,  grocer,  baker,  and  firmer. 

1st  dividend  4s.  in  the  £.     C.  H.  James,  official  assignee. 

Fmdlater  and  Blood,  solrs. 
Sweet,  Rev.  J.  B.,  Kilmacow,  Kilkenny,  cleik.    1st  dividend 

2s.  4id.  in  the  £.     L.   H.   Deering,  official  assignee. 

Maxwell  and  Weldon,  solrs. 


A  Northampton  joomal  states  that  Mr.  Edwin  Jamea, 
formerly  M.F.  for  Maiylabone,  will  be  a  candidate  .ior 
Northampton  on  the  first  vacancy. 

JinJOE  MHiLiB. — The  last  time  I  met  Joaquin  Miller, 
the  American  poet,  says  the  London  correspondent  of  a 
contemporary,  he  spoke  of  himself  as  "  Judge"  Miller.  I 
expressed  my  delight  and  surprise.  I  had  been  unaware  of 
his  judicial  dignities.  Indeed,  I  did  not  even  suspect  that 
he  knew  any  law.  Upon  my  expressing  my  snrprise,  he 
replied  calmly— "  Yes,  sir,  for  four  years  I  administered 
justice  in  Oregon — ^with  the  help  of  one  law-book  and  two 
six-shooters." 

liAST  BABBiBTEBa — The  Court  of  CUums  has  rendered 
a  decision,  on  the  application  of  Mrs.  Belva  Lockwood  for 
admission  to  the  bar  of  that  tribunal,  refusing  her  admis- 
sion. The  court  was  of  the  opinion  liiat,  at  common  law, 
women  were  not  eligible  to  the  office  of  attorney.  It  is 
stated  that  Mm.  Lockwood  will  take  an  appeal  to  the 
Supreme  Court,  and  will  petition  Congress '  to  pass  an 
enabling  statute,  and,  we  may  add,  will  probably  after  that 
go  to  lecturing. — Albany  Law  Journal. 

Thb  Nbw  Jcdioatdbx  Act. — Mr.  Justice  Keating  in 
charging  the  Leicesterahire  grand  jury,  referred  to  the 
pending  change  in  the  administration  of  the  law,  by  which, 
he  Bai(^  the  old  Conrts,  of  one  of  which  he  had  been  a 
member  for  fifteen  years,  and  which  had  sat  at  Westmins- 
ter for  over  700  years,  had  with  others  ceased  to  exist.  He 
had  assisted  at  its  obsequies  a  few  days  ago.  He  expressed 
a  hope  that  though  the  Courts  would  still  administer  the 
same  law,  there  would  be  greatly  increased  fadlitiea  to 
suiton  and  a  large  saving  of  expense. 

Thb  Law  KiLATiira  to  Patbntb. — The  biU  amending 
the  law  relating  to  patents,  copyrights,  and  trade  marks, 
just  passed  by  the  Senate  of  New  Yoric,  is  a  most  important 
measure.  It  provides  that  no  person  shall  maintain  an 
action  for  infringement  of  his  copyright  unless  every  hook 
or  article  copyrighted  shall  bear  notification  of  the  copy- 
right, together  with  the  year  of  entry  and  name  of  the 
party  who  took  out  the  copyright  The  bill  also  provides 
that  no  engravings,  cuts,  or  prints  shall  be  copyrighted 
tmlesB  they  are  pictorial  illustrations  or  works  coimected 
with  fine  arts,  but  that  prints  or  labels  designed  to  be  used 
for  any  other  article  or  manufacture  may  be  registered  in 
the  Patent  Office  on  payment  of  a  fee  of  three  dollars,  which 
shall  cover  the  expense  of  furnishing  a  copy  of  the  record. 
The  Librarian  of  Congress  is  to  charge  one  dollar  for 
recording  and  certifying  any  assigimient  of  a  copyright 
or  for  any  copy  of  assignment. 
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DUBLIN  STOCK  AND  SHARE  LIST. 


UBSCRimON  OF  STOCK 


J  D  I.  T 
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aov«min«iit. 

—  3peCoiuol>      .. 

—  New  3  p  c  Stock 

INDIA  STOCK. 

—  5  p  c  July  'SO)   Tnfble.  at 

—  4  p  c  Oct.  '881  Bk.  of  Irel. 
Bantu. 

Bank  of  Ireland 
BU>ami4MH  Simti»«  Co.     .. 
iondmt  Joint  Stock 
London  and  Wettminttor ,. 
31  Jtmuter  Bank  (Umited) 
ga    national  Bank    ., 

Jfational  of  Utorp'l  (Utd) 
Prooinctal  Bank 

Do.  New 

Ronal  Bank        .. 
Union  t>f  London 
Steam. 
Brttlsli  A  iriali   .. 
City  of  Dnblln    .. 
Dablln  and  Olaaffow 
Dublin  ft  Liverpool  Steam 
Ship  BuUdlng.  Co. 
10    Dnndatk  (Limited) 
10    National  S.  a  Co.  (llt'd)   .. 

lOnea. 

3l  Benhaten  (UmUed) 
7    Ome  Ooppor  M.  Co.  (Ufd) 
I    KllUloe  Slate  Ca  (lU'd) 
7    tliKintCo.tif rreUmd(UCd) 
al  Wlcklow  Copper    .. 
KUeenaneona. 
10    Alliance  <k  Dub.  Cona.'  Ga> 
9l  ShAHm  TVamMiyi 
100    Grand  Canal    .. 
25    national  AtmraiKt 
5    NaOonalMmmUCUmttei) 
9-4-7  Patriotic  Amtranee 
Ball^Rraya. 
Onblln  and  Belfait  Jnnct. 
Dablln  and  Drogbeda 
Dablln  and  ICliigitown     ,. 
Dublin,  W'klow,  A  W'ford 
Gt.  Southern  and  Western 
Midland  Ot.  Western 
Midland 
Portdn.  Dan.  A  Omh.  Jun. 

Ulster 

Do,  Quarters 
Waterfurd  and  Llmerlek  ., 
Watertord  and  Tramoie 
BaUway  Proferenoe. 
100    Belfast *Nth'BCoa,4pe 
Do.  dOk       41pc 

D.  *  D.,  4  p  e  Guarant'd  S'k 
Da  do.       41  pc 

D.,  W.,  *  W.,  e  per  cent   . 
D.,  W.,  A  W.,ipc(18<IOi 
Do.  do.        (t8M) 

Gt.  North'n  ft  West'n,  6  p  c 
■lU  "^outb'n  A  West'n  4  p  c 
Irish  North  Western  A  i  p  c 
Hid.  Great  Western,  i  p  e 
Watf  d.  ft  Limerick,  6  p  c  rd 
Do.,  41  p  c 

Do.,  new  red,  187S,  S  p  c  . 

Uo.  New,  61  p  c  ..  ., 

BaUway  Deli«ntiirea. 

—  Belfast  ft  Nth'n  Cos,  4  p  c 

—  Dublin  ft  Drogheda  4  p  c 

—  Dublin  ft  Meatta  41  p  c     . 

—  D.,  W.,  ft  W.,  44  p  c 

—  (it.  South'n  ft  West'n,  4  p  c 

—  IrlshNthWestn  IstC  tpc 

—  Uldland  (it.  West'n,  41  p  c 

—  Do.,  41  p  e  .. „ 

•  Shares  not  fully  paid  up  are  given  In  Italia. 

Bank  Bate — tif  Discount-  81  per  cent.,  4th  June,  1874. 
Of  Deposit— 2  \m  cant.,  28th  Hay,  1874. 
Name  Days— August  I3th  and  37tli,  1874. 
Account  Days— August  I4th  andMth,  1874. 
HOUDAT,— Monday  next,  3rd  Augnst  (Bank  Holiday),  the  Stock 
Exchange  and  Brokers'  OfBces  will  be  closed. 

On  Saturdays  business  commences  at  11  am.,  and  the  Stock  Brokers' 
OIBces  dose  at  1  p.m. 
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The  Bbhch  and  tu  Bab  n  Amibica. — The  Indians 
judges  stand  no  nonsense  from  the  bar.  A  lawyer  there 
latdy,  in  the  OMUise  of  his  ar^ment,  need  the  word  "dis- 
piiagement."  "Idtop  using  Latin  words,"  said  the  jndge^ 
"  or  sit  down."  The  poor  lawyer,  undertaking  to  explain, 
was  ruthleealy  fined  twenty  dollars  for  eoutempt. 


Daring  the  trial  of  a  rather  "demoralized"  looking 
individual,  in  Buffalo,  not  long  since,  one  of  the  "lookera 
on  "  at  the  bar,  tnming  to  another,  and  calling  his  attention 
to  the  jury,  said,  "  Uow  lucky  it  was  that  such  men  wen 
created,  for,  without  them,  how  oould  the  benignaot  pro- 
visions of  nur  glorious  constitution  be  carried  oot,  which 
guarantee  to  every  man  the  right  to  be  tried  by  his  peen." 

Hassanet  de  Maruoomt,  condemned  to  traospoitation, 
escaped  from  Paris  and  France  dressed  as  a  commandant  of 
gendarmes.  He  inspected  every  post  of  tbe  gendarmerie 
between  Fiance  and  the  frontier  on  the  line  of  the  Eastern 
liulway. 


BIRTHS,  HARBIAQES.  AlTD  DEATHS. 

BIHTHS. 
BCRTON-^oIy  36,  at  1  Read's-rosd  Leeson  Park,  the  vltS  of  Arttiar 

T.  Burtoit,  Esq,,  sulldtor,  of  a  dangbter. 
DAVIS-July  30,  at  163  aathgar-road,  the  wife  of  Jsmes  Davli,  Es^, 

sol  citor,  of  a  daughter. 
M'SHEEHT— July  24,  at  Togfaer  Bouse,  HoUymonnt,  coontj  Hsjo, 

the  wife  of  J.  T.  M'Sheehy,  Esq.,  resident  magistrate,  of  a  daughter. 
BHERIDAN-July  29,  at  17  Upper  FItzwilllam-street,  the  wife  at 

T.  B.  Sheridan,  Esq.,  barr4step«t-Uw,  of  a  son. 

KARRIAGES. 

KOLLOT  and  BASKRRVILLB-July  23,  at  tbe  Pro-Csthednl, 
Kensington,  James  L  Holloy,  Esq ,  of  the  Middle  Temple,  eldest  an 
of  the  late  Kedo  Moltoy,  Esq.,  of  Dmrnmond  Lodge,  King's  enmty, 
to  Plorenoe,  youngest  daughter  of  Heurx  BaskerriUe,  Esq.,  d 
Crowsley  Park,  Henley-on-'TliaiDea. 

POWER  and  MOORE— July  38,  at  St.  Peter's  Churah,  In  the  Rer. 
AobOles  Daunt,  B.D.,  assisted  by  tbe  Rev.  Hr.  H'8«riey,  Floes 
Power,  Esq.,  soUdlor,  to  Maria  EUxabeth  Moon^  aeooiKl  dsaglitac 
of  Edward  Hocav,  Esq.,  solicitor. 

DEATHS. 
BREWSTER-Jnly  28,  at  his  residence,  28  Herrion-sqasis,  Sonlh, 

tbe  Right  Honourable  Abraham  Brewster,  sged  78  yeaia. 
WALKER  -  July  29  at  2  Olasthule-terrace,  Kingstown,  at  an  sdvsnced 

age.  Miss  Emily  Walker,  daughter  of  tbe  late  Maynard  Chsmbsriaio 

Walker,  Esq.,  barrlaler.at-lav,  and  formerly  one  of  tlis  CcbbIs- 

sioners  of  Bankrupia. 


CASES  for  holding  Tbk  Irish  Law  Timxs,  akd 
SoLiciToas'  JoDRKAi.,  for  One  Year,  can  now  be  bad,  Lettend  on 
side.  Price  -whole-bonnd  Cloth,  3s.;  half-bound  Leather,  <s.;  wbsle- 
bound  Leather,  Ss.,  by  Post  4d.  extra,  from  J.  Falcoksx,  N,  Uflier 
SackvlUe-stieet,  DnbUn. 


PUBLICATIONS: 


THE     LAW    MAGAZINE     AND     REVIEW; 
A  MONTBLT  JoCltKAl  OV  JCRnpSDDBHCE  AXD   IsTSUanOUl 

Law  tor  both  brancliea  of  tbe  Legal  ProfeasioD. 

NEW  SERIES.— PRICK  TWO    SHILLINGS. 


The  only  Monthly  Magasine  devoted  exclusively  to  tbe  intorestt  of 
the  Profeasiaa  at  Home  and  Abroad. 


Eaavn  ft  TnRHU,  Law  Booksellers,  100  Chancery-lana,  Ixndon. 
455 

LEGAL    POSTINGS;  ~ 

IN   THE   LANDED   ESTATES'    COURT. 

FINOLAS,    COUNTY    DUBLIN, 
Akd    CITr    OP    DUBLIN. 

Arthur  Brathwaite  Warre,  \  vrOTICE  is  hereby  Given, 
Charlotte   Sophia  Cooper,  1 1/1     that  Private  Proposals  for  the 
^  -  all  cr  any  of  the  Dmoid 

Estate,  being  Lots  S,  J, 

the  printed  Rental  In  this 

Hatter,  and  consisting  of  tbe  Lands  of  Tolka,  Belvne,  near  Finglss,  in 
the  County  of  Dublin,  held  in  Fee4imple ;  and  tbe  Houses  sad  Pre- 
mises known  as  Nos.  &S  High-stieet,  and  13  Lower  Kevin  stnei,  both  in 
tbe  City  of  Dublin  -  the  farmer  held  In  fee,  and  the  latter  In  tse4stm— 
will  be  received  by  me,  and  It  deemed  suflSdent,  wiU  be  submlttsd  to 
tbe  Honourable  Judge  Flanagan  for  approval,  at  his  sitting  sfter  tbe 
present  vscation. 

Dated  thb  33i>d  day  of  July,  1874. 

JOHN  J.  TWEEDY,  Solicitor  having  carriage  of  the  Ssle, 
29  North  Frederick-street,  Dublin 5£_ 


and  several  others. 

Owners  snd  Petitionera. 


}oaper,  (  1^     that  Pr 
/purchase  of  e 

ionera  1„j  7.  hi  the 
of  the  Lands  of  Tolka, 


Printed  and  PnbUsbed  by  the  Proprietor,  Jom  Faloo^tek,  every  Sstnrday,  at  U,  Upper  SaokviUe-sireei.li  the  Parish  of  St.  llHanas 

snd  City  of  Dublin.— dwartlay,  Atigul  1, 1874. 
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LIFE  INSURANCE  LAW  AND  LEGISLATION.— I. 

A  MOTHER  asked  a  crocodile,  mnDing  off  with  her 
diild,  to  pve  it  up.  "  With  pleasure,"  replied  the 
polite  animal,  "  provide<l  that  you  answer  me  truly — 
Shall  I  restore  it  or  not  ?"  If  she  said  "  No,"  then  he 
gave  it  her,  but,  as  in  such  case  she  had  not  answered 
truly,  she  had  to  return  it;  and  if  "Yes,"  she  was 
equally  at  fault  The  sophisms  lurking  in  ordinary 
policies  of  Life  Insurance  are  no  less  subtle ;  and  we 
bave  the  authority  of  Lord  St  Leonards — who  admits 
that  he  himself  had  been  bitten — for  saying  that  it  is 
distasteful  to  the  majority  of  companies  to  be  bound 
irith  anything  like  certainty,  and  that  a  loophole  for 
escape  here  and  there  is  considered  generally  desirable. 
As  msurance  contracts  are  in  practice  framed  and 
entered  into,  they  may  be  avoided  by  reason  of  the 
assured  having,  upon  an  immaterial  matter,  stated  as  a 
fact  that  whidb  he  bona  fide  believed  to  be  the  fact,  if  it 
turns  out — after  the  company  had  pocketed  the  pre- 
miums—that he  had  been  mistaken.  And  we  almost 
expect  to  hear  of  a  company  some  day  setting  up  as  a 
defence  that,  although  what  was  stated  was  in  fa£t  true, 
yet  that  the  assured  believed  it  was  untrue,  and  had 
therefore,  according  to  the  moral  theologians,  told  a  lie. 
"  So  far  gone  in  their  devotion  to  strict  and  technical 
construction  on  this  subject  have  some  lawyers  become," 
says  the  Albany  Law  Journal,  "that  when  a  judge 
once  inquired  of  counsel  if  he  contended  that,  if  (£e 
applicant  should  be  asked  what  color  of  handkerchiefs 
he  used,  and  he,  being  color  blind,  should  reply  green, 
wijen  in  fact  they  were  blue,  the  policy  would  be  void, 
because  it  declared  all  answers  to  be  warranties; 
cooosel  responded  that,  although  it  was  an  extreme 
case,  yet  he  supposed  the  policy  would  be  void."  Yet 
that  is  scarcely  a  more  extreme  case  than  the  one  put 
by  Chief  Justice  l^haw,  who  seemed  to  feel  the 
absurdity  and  hardness  of  the  doctrine  at  the  very  time 
that  he  judicially  enforced  it,  in  Daniels  v.  Hudson  F. 
Ime  Ca  12  Cush.  424,  for  he  said,  if  on  application  for 
fire  insurance,  the  insured  being  asked  what  he  keeps 
his  ashes  in,  replied  an  iron  hod,  and  it  turned  out  to 
be  a  copper  hod,  his  policy  is  avoided  if  the  policy 
declares  that  the  answers  are  warranties.  Our  contem- 
porary indeed,  referring  in  particular  to  a  recent 
American  case,  Fiich  v.  Amer.  Poptdar  Life  Inse  Co. — 
vbete  it  was  held  that  warranties  in  an  application  for 
a  Uie  policy,  whether  upon  material  matters  or  not, 
avoid  uie  policy,  if  untrue — points  out  that  if  the  law 
be  as  it  has  been  frequently,  perhaps  almost  uniformly 
decided,  not  one  such  policy  in  a  hundred  could  b« 
enforced,  for  the  insured  must  often  be  innocently 
niistaken  upon  immaterial  matters;  and  it  boldly 
declares  tliat  this  absurd  doctrine  of  warranties  is  not 
laic,  and  will  be  eventually  overturned,  or  if  not,  the  life 
insurance  companies,  after  a  few  more  years  of  practice 
in  trickery  and  trap  setting,  will  have  things  pretty 
much  their  own  way,  and  iJl  that  the  Courts  will  be 
good  for  in  their  cases  will  be  to  spring  the  traps ;  and 
as  it  is,  "we  have  no  hesitation  in  saying  that  life 
insurance,  as  conducted  by  a  majority  of  the  companies 
in  this  country,  is  a  fraud ;  there  are  dozens  of^  com- 
panies who,  after  getting  fairly  under  way,  never  pay 
anybody  but  iheir  officers  and  agents,  and  an  occasional 
Ion  by  way  of  bait ;  and  by  the  aid  of  the  doctrine  of 


warranties  the  American  Popular  Company  is  able  to 
say  with  considerable  glee  that  they  have  wnn«fifteen 
out  of  sixteen  contested  cases."  We  have  recently  seen 
an  American  company  figuring,  in  this  country,  as  a 
prosecutor,  after  having  received  some  £600  premiums 
on  the  very  policies  which  gave  rise  to  the  charge  of 
fraud  first  brought  forward  when,  upon  the  death  of  one 
of  the  persons  assured,  they  were  sought  to  be  rendered 
liable.  But  it  is  instructive  to  hear  from  America  what  is 
thought  about  the  majority  of  American  companies 
themselves.  We  have  observed  before  now  (5  la.  L.  T. 
S)  how  those  American  companies  contrive  to  wriggle 
out  of  engagements  by  agents  who  obtain  insurances 
and  the  pre-payment  of  premiums  on  the  faith  of  their 
representations  ;  and  this  doctrine  of  warranties  afiords 
further  scope  for  "cuteness."  Thus,  observes  the 
Albany  Lam  Journal,  "  a  man  applies  for  a  life  {K>licy, 
and  is  asked  by  the  company  if  he  has  ever  lived  in  the 
southern  states  ?  He  replies  no.  Now,  in  the  absence 
of  any  provision  to  the  contrary  in  the  policy,  this 
would  be  a  mere  representation,  and  if  the  applicant 
were  innocently  mistaken  it  would  not  invaliuate  his 
policy.  But  there  is  a  provision  that  all  answers  on  the 
application  shall  be  construed  and  held  to  be  warran- 
ties— that  is,  the  applicant  warrants  their  truth  and 
correctness  on  the  penalty  of  forfdting  the  whole 
insurance.  Now  it  turns  out  that  the  applicant's 
parents  took  him,  when  he  was  six  months  old,  to 
Florida,  and  resided  there  with  him  for  one  year. 
This  piece  of  family  history  has  never  come  to  his 
knowledge,  and  yet  his  negative  answer  renders  the 
policy  void,  if  the  company's  officers  unearth  the 
information.  Perhaps,  they  have  taken  his  premiums 
with  the  greatest  constancy  for  sixty  years;  perhaps, 
they  have  known  all  alone  that  the  applicant  was 
under  a  mistake ;  perhaps,  the  applicant  did  originally 
know  the  fact  and  disclosed  it  to  the  agent,  but  the 
agent  told  him  that  it  was  of  no  consequence — that 
t^at  the  company  meant  was  a  residence  at  a  time  of 
life  likely  to  have  fixed  some  habit  of  body  upon  him, 
and  that  his  proper  answer  is  no ;  but,  for  all  that  his 
policy  is  void.  There  is  nothing  in  all  this  that  hurts 
the  company  in  the  least  They  would  have  taken  the 
risk  in  spite  of  the  infantile  residence  of  the  applicant 
in  Florida.  Let  us  go  a  step  further.  Can  we  not 
conceive  a  misrepresentation,  even  of  a  material  point, 
that  would  be  to  the  advantage  of  the  insurer?  Take 
the  matter  of  Uie  applicant's  age ;  he  states  himself  a 
year  older  than  he  really  is ;  that  mistake  enables  the 
company  to  exact  a  larger  premium  than  they  are  in 
reality  entitled  to ;  and  yet  the  answer  is  not  "  correct 
and  true,"  and  the  insured  is  at  the  mercy  of  the 
company." 

Unfortunately,  although  our  contemporary  very  in- 
geniously contends  that  uie  doctrine  in  question  is  con- 
trary to  public  policy,  and  that  such  agreements  are 
void,  or  at  least  voidable — like  certain  agreements  as  to 
referring  all  disputes  to  arbitration,  covenants  in  re- 
straint of  trade,  &c we  fear  that  the  law  is  but  too 

well  established  in  this  country  also.  We  need  hardly 
observe  that  Barker  v.  Janson  (L.  R.  3,  C.  P.  30.5) 
could  have  no  direct  application  on  this  question; 
although  an  extension  miAt  well  be  wished  for  of  the 
prindple  laid  down  by  Willes,  J.,  where,  on  a  valued 
policy  on  a  ship,  which  turned  out  to  be  exorbitant,  he 
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said,  "A  mistake,  to  entitle  the  parties  to  re-open  a 
contract  of  valuation,  must  be  such  as  would  entitle  the 
parties  to  proceed  in  equity  for  relief.  It  must  have 
been  a  mistake  of  both  parties  in  respect  of  something 
irhich  was  material  to  the  d/ntracL"  cut  in  Anderton  v. 
FUzgeraid  (4  H.  L.  C.  484),  reversing  the  decisions  of 
the  Irish  Comi;s  of  Exchequer  and  Exchequer  Chamber, 
it  was  held  that  answers  forming  the  basis  of  a  contract 
of  life  insurance,  which  the  assured  declared  were  true, 
should,  though  immaterial,  be  true  in  fact — within  a 
proviso  that  "  if  anything  so  warranted  should  not  be 
true  .  .  .  the  policy  should  be  null  and  void ;"  and  the 
Lord  Chancellor  points  out  that  the  distinction  between 
a  "warranty"  and  a  "representation"  has  no  applica- 
tion to  a  case  where  it  is  part  of  a  contract  that  if  a 
particular  statement  is  untrue  the  contract  shall  be  at  an 
end. 


THE  IRISB  JTTDIOATURE  BILL. 
OiTR  readers  were  probably  surprised  by  the  announce- 
ments of  the  Prime  Minister,  and  the  Attorney- General, 
that  all  the  measures  relating  to  legal  reform  had  been 
withdrawn.  It  was  understood  that  this  was  one  of 
the  subjects  par  excellence  which  the  present  Grovern- 
ment  could  do  thoroughly.  With  Lord  Cairns  in  the 
one  House  and  Dr.  Ball  in  the  other,  and  the  cordial 
assent  of  Lord  Selborne,  it  would  not  have  been  difficult 
to  havj  passed  at  least  those  bills  relating  to  the  im- 
provement of  our  Judicature,  even  if  those  having 
reference  to  the  transfer  of  land  were  thought  rather 
heavy,  and  too  doctrinairea  for  the  present  session.  We 
imagine  there  was  a  deeper  reason,  or  rather  that  there 
were  two  reasons,  for  thus  postponing  such  useful  mea- 
sures. In  the  first  place,  as  to  the  appellate  jurisdiction 
of  the  House  of  Lords,  it  is  notorious  that  it  was  given 
up  by  the  Peers  in  a  moment  of  enthusiasm  for  legal 
reform,  without  duly  considering  its  constitutional 
importance,  and  the  efiect  such  a  surrender  might 
have  on  the  future  stability  of  one  of  the  estates 
of  the  Realm.  The  objections  to  this  change  in  the 
Court  of  Ultimate  Appeal  have  been  strenuously  urged 
in  Ireland  and  Scotland,  ahd  are  now  being  considered 
in  England. 

Is  It  too  much  to  suppose  that  the  leaders  of  the 
Conservative  party  are  witling  to  wait  for  a  year  longer 
to  try  the  force  of  public  opinion  on  the  point,  and  if 
possible  resort  to  the  old  method  ?  As  to  the  Rules, 
they  have  at  length  been  published,  and  apparently  are 
well  fitted  to  cany  out  the  purposes  of  this  most  im- 
portant Act  when  it  shall  come  into  force.  Our  own 
Rules  will  probably,  mutatis  mutandis,  be  an  exact  tran- 
script of  the  English  in  those  branches  of  jurisdiction 
which  are  common  to  the  two  countries ;  and  therefore 
there  is  much  to  be  said  in  favour  of  Mr.  Butt's  proposal 
that  they  be  enacted  by  Parliament,  and  incorporated 
with  the  future  Irish  Judicature  measure — the  strongest 
objection  to  this  course  being  that,  if  they  were  passed 
hy^  the  Legislature  in  globo,  they  would  be  unalterable 
without  an  amending  Act,  if  from  experience  some  of 
them  should  be  found  unworkable.  The  second  reason 
for  postponing  those  Acts  may  have  been  that  the 
Government  had  not  quite  made  up  its  mind  what  to  do 
in  reference  to  Ireland.  It  was  admitted  that  the 
measures  regulating  the  judicature  in  each  country  should 
practically  st»nd  or  fall  together,  and  then,  pending 
the  final  decision  of  the  Government  as  to  their  trt>at- 
ment,  the  Irish  Final  Appeal  Courts,  number  of  judges, 
and  changes  of  circuits,  it  was  necessary  to  postpone 
the  one  and  drop  the  other  measure. 

We  may  safely  anticipate,  however,  that  the  six 
months'  reprieve  which  our  present  institutions  have 
obtained  will  not  be  renewed,  and  that  the  interval 


will  be  employed  in  accumulating  information  from 
private  sources  as  to  the  amount  of  business  done  in 
Ireland,  nnmber  of  suits  issued,  and  number  of  court 
days,  &c.,  the  result  of  which  may  possibly  be  a  re- 
duction of  our  judges  on  one  side  and  an  increase  on 
the  other  of  the  Four  Courts,  and  a  consequent  dimi- 
nution of  the  number  of  circuits.  We  can  confidently 
point  to  the  lists  of  records  tried  at  the  last  assizes  in 
ever^  asoze  town  of  the  country,  with  but  few  ex- 
ceptions, to  show  that  the  civil  business  has  not 
diminished,  but  has  actually  increased,  although  the 
comparative  absence  of  prisoners  and  crime  allowed 
the  business  to  be  quickly  despatched.  Meanwhile  we 
expect  the  office  of  Lord  Chancellor  will  be  filled  np 
immediately,  and  we  shall  be  surprised  if  the  Govern- 
ment do  not  make  an  appointment  to  the  so  long 
unfilled  vacancy  in  the  Landed  Estates  Court. 

It  is  much  to  be  desired  that  the  lengthening  of  the 
interval  before  the  coming  into  operation  of  the  Judi- 
cature Act  may  be  taken  advantage  of  to  present  the 
profession  and  the  public  with  a  compact  and  complete 
code  of  procedure  under  the  new  system?  As  our 
readers  are  well  aware,  the  Act  of  1873  is  absolatety 
bare  of  repeals,  and  however  exhaustive  the  new  rnles 
might  be,  the  whole  of  the  existing  procedure — Chan- 
cery Procedure  Acts,  and  Consolidated  Orders,  Com- 
mon Law  Procedure  Acts,  and  Common  Law  Rules  of 
Court — was  not  only  impliedly  but  expressly  left  stand- 
ing (see  Judicature  Act,  section  73,  which  saves  "all 
forms  and  methods  of  procedure  in  force  under  any 
law,  custom,  general  orders,  or  rules  whatsoever,"  not 
inconsistent  with  the  Act,  the  rules  in  the  schedule,  or 
the  rules  of  court).  If  the  breathing  space  made  by 
the  postponement  of  the  Act  is  propeny  utilized,  it 
would  not  be  impossible  to  emulate,  with  respect  to 
the  old  procedure,  the  practice  that  was  followed  with 
respect  to  stamps  in  1870,  by  33  &  34  Vict  c.  99, 
and  with  respect  to  oaths  in  1871,  by  34  &  35  Yict.  c 
48. 


THE  JUDICATURE  RULES. 

The  new  Roles  under  the  Judicature  Act  of  1873  hire 
at  length  been  laid  oo  the  tabia  of  tlie  House  of  Cummnns. 
They  are  ezpreraed  in  plnin,  uutechmc&l  langnsf^  which  is 
of  itself  significant  of  tha  eztent  and  tendency  of  the  nfoim 
to  which  they  will  materially  contribute.  Their  proviaioiu 
will  affect  both  the  form  and  the  substanos  of  legal  pro- 
ceedings. Wa  are  to  have  done  with  such  things  as  nev 
aosigDments  and  surrebutters  and  all  the  jargon  which 
irritates  without  instructing.  Framed,  as  they  are,  to 
supplement  the  Act  itself,  these  Ruleo  will  help  to  abbre- 
viate the  dull  prolixity  of  Chancery  proceedings  und  to 
translate  the  arohslogical  abstrosenesa  and  temper  the 
casoiatiy  of  Common  Law.  At  the  present  moment  the 
pleadings  at  Common  Law  are  really  based  upon  the  piia- 
oiple  of  encooraging  each  party  to  withhold  as  mnch 
information  as  possible  from  Sua  antagonist.  The  plaintiff 
begins  with  a  very  bare  statement  of  his  complaint,  which 
need  do  no  more  than  indicate  the  nature  of  the  action,  to 
which  the  defendant  habitually  answers  by  denying  almost 
every  allegation  of  his  opponent,  without  the  alightut 
regard  to  its  truth  or  falsehood.  If,  for  example,  a  Railway 
Company  complained  of  an  injnry  to  one  of  their  Stationi, 
the  defendant's  pleader  would  deny  that  the  Station 
belongrd  to  the  Company,  and  would  stndionaly  conceal  hii 
real  defence  behind  some  formal  set  of  words  which  shoald 
afford  the  least  possible  intimation  of  its  nature.  When  the 
attorney's  clerk  was  indignantly  questioned  by  Mr. 
Pickwick  as  to  the  objects  for  which  hu  friends  were  to  be 
called  aa  witaeasea  at  his  memorable  trial,  our  readen>  will 
remember  the  evaiive  but  significant  answer  returned  to 
Mr.  Pickwick  by  the  gentleman  of  the  law.  Pleadings 
have  been  greatly  modernized  in  form  since  that  catue 
cilibre,  but  tiie  eloqoent  piece  of  pantomime  employed  by 
the  gentleman  of  toe  law  on  that  occasion  oompendioualy 
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expresses  the  spirit  in  which  Common  Law  pleadings  are 
■till  carried  on.  In  Jiquity  there  is  more  solemnity,  but 
equal  incooTeuience.  Those  High  Courts  address  thein- 
aelrea  to  the  conscience  of  the  parties,  and  require  them  to 
state  explicitly  all  the  facts  ?ritbin  their  knowledge.  The 
oonscienceg  of  litigants  are,  however,  so  scrupulous  that 
tlkc^,  or  rather  the  solicitiirs  who,  for  the  purpose,  are  their 
consciences'  keepen,  cannot  unburden  themselves  within 
•ay  moderate  o-mpass,  and  we  see^  as  the  result  of  their 
rectitude,  roluminous  folios  entering  into  the  most  insigni- 
ficant detaiU  with  a  minuteness  which  would  be  sufficiently 
•xact  if  the  destiny  of  a  nation  hung  upon  the  balance. 
These  abuaen  will  be  removed  under  the  new  system  in  a 
■impla  and  effective  manner.  Writs,  which  are  to  be  the 
commencoment  of  all  proceedings,  must  be  endorsed  with  a 
short  statement  of  the  cause  of  complaint,  and,  if  this  proves 
insofficieot  in  any  case,  the  defendant  may  require  a 
further  statement,  in  answer  to  which  he  will  have  to  render 
a  statement  of  his  own  defence.  Tliese  documents  must 
oouvey  as  concisely  as  may  be  the  material  facts  on  which 
iiM  party  pleading  relics,  and  the  Court  will  charge  with  the 
costs  of  any  unnecessary  prolixity  the  persons  responsible 
fi>r  it.  Nothing  oan  be  better,  but  it  will  require  all  the 
watchfulness  of  Courts  to  keep  the  old  sbuses  from  re- 
curring. 

Jl^faably  the  most  serious  defect  in  the  system  which  has 
hitherto  prevailed  is  its  inordinate  delay.     This  has  become 
so  proverbial  that  it  is  looked  upon  almost  in  the  light  of  a 
Dfcesaity  ordained  by  nature,  and  irremovable  by  any  human 
exertions.     Delay,  appurenily,  is  regarded  as  being  to  the 
law  what  thorns  are  to  a  rose— very  impleasant,  but  quite 
unavoidable.      Bitter  satire  has  been  levelled  at  this  delect, 
bat  it  has  in  some  measure  been  directed  against  the  wrong 
penons.     Lawyers    are    not    wholly    responsible  for   the 
dilatorineas  of   the  law.     The  Legal  Year  has  been,  and 
Btill  is,  spilt  up  into  fragments,  to  each  of  which  is  allotted 
an  appropriate,  or  inappropriate,  function,    There  are  short 
Tenna  in  which  a  man  may  move  the  Court  and  sittings  out 
of  Term  in   which  be  may  not  move  it,  and  particular 
days  upon  which  be  must  answer  as  to  particular  things. 
If  he  tails  to  light  upon  the  propitious  time,  be  must  defer 
the  nodei  taking  till  the  next  fixed  day  or  till  the  next 
Term,  or  in  some  cases,  if  be  Jiiisses  a  certain  number 
of  days,  he  mnst  bold  nia  peace  for  ever.     There  is  nothing 
in  the  nature  of  things  wluch  necessitates  the  constant  post- 
pontmeut  of  legal  more  than  of  any  other  matters.     If  a 
luercbani  resolved  to  deal  in  tea  for  one  week  and  in  coffee 
fur  the  next,  and  so  on  in  a  regular  routine,  absolutely 
lefusing  to  consider  any  other  matters  than  those  assigned 
to  him  by  his  rigid  rule,  his  customers  would  experience  the 
»aine  kind  of  inconvenience  that  suitors  now  complain  of. 
We  are  glad  to  see  that  the  New  Rules  make  provision  for 
a  sensible  division  of  the  Legal  Year,  but  the  real  good  was 
done  when  the  Act  itself  required  continuous  sittings  in 
London  for  the  trial  of  causes  at  Nui  Pritu.     It  is  im- 
possible to  make  more  days  out  of  the  year,  even  by  Act  of 
Pariiament,  but  a  great  saving  of  time  may  be  effected  by 
tlie  abolition    of  the   intermittent   method   of  conducting 
business  which  now  prevails^     Other  regulations  show  equal 
good  sense   and    thoroughness.     When    a    di-spute    arises 
between  two  or  more  persons  in  which  each  makes  a  claim 
against  the  other,  they  are  to  be  enabled  to  try  the  whole 
matter  out  in  one  action,  instead  of  being  driven  to  separate 
actions,  as  has  too  often  hitherto  been  the  case.     Care  is 
also  t^en  to  provide  for  the  many  different  kinds  of  cases 
an  appropriate  method  of  inquiry.     A  juryman  who  has 
never  seen  a  dockyard  can  know  but  little  of  the  construc- 
tion of  a  ship,  yet  it  constantly  happens  that  he  is  required 
to  give  an  opinion.     For  the  future,  attempts  are  to  be  made 
to  adapt  the  nature  of  the  tribunal  to  the  nature  of  the  case 
by  employing  skilled  assessors  or  special  arbitrators  where 
special  knowledge  is  needed,  and,  as  a  rnle,  evidence  will  be 
received  by  word  of  mouth,  even  in  Courts  of  Equity,  where 
oral  oideuce  is  at  preiseut  the  rule,  and  the  practice  prevails 
of  takinK  down  at  a  preliminary  hearing  and  printing  at 
great  expense  all  that  falls  from  the  witnesses'  mouth.    It  is 
evident  that  those  who  have  to  judge  of  the  credibility  of  a 
witness  should  have  an  opportunity  of  observing  the  manner 
in  which  he  gives  his  evidence. 

The  portion  of  the  Rules  which  will  most  nearly  aSect 


the  legal  profession  is  that  which  regulates  the  extent  to 
which  District  Registries  shall  be  used.  Local  Bars  will, 
no  doubt,  be  considerably  encouraged,  and  perhaps  step8 
are  designedly  taken  in  that  direction  with  a  view  to 
further  changes  in  the  future.  Hitherto  all  legal  process, 
except  in  some  few  cases,  has  been  issued  in  London,  even 
where  the  trial  is  intended  to  be  held  in  a  county  town. 
Accordingly,  provincial  business  has  always  been  traiisacted 
through  London  agents,  whose  interests  are  justly  entitled 
to  consideration,  though  they  cannot,  of  course,  be  allowed 
to  stand  in  the  way  of  any  necessary  reform.  The  Act 
provided  for  the  establishment  of  District  Registries  out  of 
which  process  might  issue,  and  the  Rules  direct  that  if  a 
writ  is  issued  out  of  a  District  Registry  and  the  defendant 
resides  or  carries  on  business  within  the  District,  he  shall 
appear  to  the  writ  in  that  Registry.  Otherwise  he  may 
elect  to  appear  either  in  the  District  or  in  London.  Thu 
arrangement  seems  very  equitable,  for  while  it  will  give  a 
plaintiff  the  right  to  conduct  all  his  legal  business  in  his 
own  neighbourhood  when  his  opponent  also  belongs  to  the 
same  locality,  it  will  not  entitle  him  to  do  so  in  otner  cases 
and  thus,  consistent  with  convenience  to  the  public,  the 
change  will  not  be  effected  whoUy  at  the  expense  of  London 
solicitors.  Many  other  provisions  are  also  contained  in  the 
Rules,  among  other  things  for  increasing  the  facility  of 
transacting  business  during  vacations  and  for  regulating 
appeals,  though  ihe  Long  vacation  is  practically  preserved 
in  its  integrity.  These  are,  however,  almost  entirely 
matters  of  practice  directing  the  machinery  for  enforcing 
the  Act.  It  will  be  very  strange  if  some  mistakes  and 
ambiguities  are  not  found  in  so  long  and  difficult  an  under- 
taking after  the  result  has  been  submitted  to  the  test  of 
practice,  but  such  short-comings  can  easily  be  amended, 
and  if  the  New  Rules  are  enforced  in  the  spirit  in  which 
they  have  been  conceived,  thqr  will  prove  very  suitable 
accompaniments  to  a  most  beneficial  enactment  From  the 
simplicity  and  good  sense  with  which  they  handle  the 
subject,  we  can  only  regret  that  they  are  not  to  be  available 
at  the  early  date  which  was  originally  fixed  for  their  intro- 
duction.— The  Timea. 


IRISH   JUDICATURE. 


Mr.  Sullivan,  M  P.,  has  written  an  interesting  letter 
apropos  of  the  oondition  of  the  Irixli  bar  and  the  Iiish 
judiciary.  He  contends,  in  the  first  place,  that  the  Irish 
bench  is  enormously  overmanned.  There  are  twelve 
Superior  Common  Law  judges  in  Ireland,  and  eighteen  in 
England.  But  what  is  the  proportion  of, work  1  Accord- 
ing to  vparliamentary  return  it  appears  that  in  1872  the 
biUB  or  other  origiual  prooesses  filed  in  the  English  Court 
of  Chancery  were  3,444;  in  Ireland,  374.  In  England, 
27,636  summonses  were  iHsned ;  in  Ireland,  3,600.  In 
Ekigland  there  were  1,204  hearings ;  in  Ireland,  222.  It 
seems  that,  compared  with  the  Bnglixh  judged,  the  Irish 
judges  have  an  easy  time.  But  in  our  opinion  the  English 
judges  are  overworked,  and  further,  there  is  no  harm  in 
judges  being  underworked,  except  from  the  pconniaiy  point 
of  view ;  and  it  is  of  such  vast  importance  that  justice 
should  -  be  speedily  and  properly  administered,  that  the 
extra  cost  of  judges  for  the  avoidance  of  delays,  and  for  the 
full  as  well  as  the  prompt  investigation  of  suits,  is  really 
iiot  worth  consideration. 

But  the  other  point — vir.,  that  the  Irish  judges  are  over- 
paid—is of  serious  consequence.  It  would  be  very  wrong 
to  fix  the  salary  according  to  the  amount  of  work,  and 
Mr.  Sullivan  does  not  intend  to  do  that  when  he  says,  "If 
the  Irish  judges  are  not  extravagantly  overpaid  as  well  as 
underworked,  tlie  salary  of  an  English  judge  ought  to  be 
£10,000  where  it  is  £6,000.  If  the  English  judges  are 
decrntly  paid,  the  Iiiah  judges  should  have  £1,500  where 
they  now  receive  £3,0U0  and  £3,500."  His  argument  is 
thoroughly  sound,  and  if  his  &ots  are  oorreot  there  ought 
to  be  a  change.     He  writes  .■ — 

"  Wbat  ought  to  be  the  considerations  ordinarily  deter- 
mining the  fair  amount  of  salary  for  a  judge  ?  The  salary 
of  a  judge  in  our  Superior  Courts  ought  to  bear  a  certain 
proportion  to  the  average  emoluments  of  a  Queen's  Counsel 
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of  the  first  rank  in  hia  profession.  The  salary  ought  to  be 
enough  to  command  the  serfices  of  men  in  such  a  rank  of 
professional  eminenc*;  no  more.  The  moment  you  make 
judicial  salaries  exceed  the  average  emoloments  of  such 
men  at  their  profession,  you  disturb  the  whole  economy  of, 
and  eventually  demoralise,  the  bar.  You  make  the  attain- 
ment of  promotion  to  the  bench,  not  of  professional  emi- 
nence, the  real  goal  for  which  practitioners  strive.  Yon 
cause  the  bar  to  become  waiters  upon  the  providence  that 
dispenses  judgeships.  The  munspring  and  incentive  of 
their  self-reliance  is  gone ;  political  not  forensic  oratory 
becomes  the  barrister's  study.  The  practice  and  the  facts 
in  England,  as  contrasted  with  the  facta  and  the  practice 
in  Ireland,  illustrate  this.  Unfortunately,  I  have  no  par- 
liamentary return  on  this  branch  of  the  subject }  but  that 
is  nut  my  fault.  Sonke  weeks  ago  I  moved  for,  but  was 
»ref  used  by  Government,  a  return  showing  the  proportions 
respectively  in  England  and  in  Ireland  between  judicial 
salaries  and  bar  emoluments.  I  admit  it  was  a  difficult 
and  delicate  matter  to  touch.  I  was  possessed  of  a  very 
good  approximation  to  the  fncts  from  non-o£Bcial  sources ; 
but,  as  in  the  esse  of  'judicial  work,'  I  wished  the  public  to 
study  the  startling  contrast  shown  on  parliamentary  au- 
thority. In  England  the  actual  amount  of  the  judge's 
salary  is  considerably  below  the  average  emoluments  of  a 
first-class  Q.G.  In  Ireland  the  judges  salary  is  far  in 
excess  of — is,  in  fact,  doable — the  average  emoluments  of  a 
first  class  Q.C." 

If  we  may  not  say  that  English  judges  are  underpaid,  we 
may  remark  that  they  receive  a  minimum  payment.  Many 
barristers  make  a  pecuniary  sacrifiaa  in  accepting  a  judge- 
ship, and  it  sometimes  happens  that  a  judgeship  is  refused 
for  pecuniary  reasons.  We  have  asserted  that  it  is  better 
for  tile  judiciary  to  be  Underworked  than  overworked,  and 
we  further  maintain  that  it  is  better  for  the  judiciary  to  be 
underpaid  than  overpaid.  Provided  the  salary  is  sufficient 
for  the  maintenance  of  a  style  of  living  befitting  the  social 
itatut  of  a  judge,  the  majority  of  the  best  men  at  the  Bar 
will  in  due  coarse  be  willing  to  give  up  their  larger  pro- 
fee<ional  incomes  for  the  smaller  income  of  a  judge.  But 
if  the  salaries  of  the  judges  are  greatly  iu  excess  of  the 
professional  incomes  of  the  best  men,  there  will  be  an 
unhealthy  and  dangerous  competition  for  judgeships.  Mr. 
Sullivan  says  that  tiie  salary  of  a  judge  ought  to  be  sufficirnt 
to  command  the  servioes  of  a  Queen's  Counsel  in  the  first 
rank  of  his  profession.  We  should  rather  say  that  it 
ought  not  to  be  so  high  as  to  offer  an  irresistible  pecuniary 
inducement  for  the  best  men  to  seek  judgeships.  This  is 
oar  happy  position  in  England.  It  is  not  a  motive  of 
avarice  thnt  prompts  leading  men  to  accept  judgeships,  but 
the  honour  and  dignity  of  the  judicial  oflice.  # 

We  are  sorry  to  hear  that  the  Irish  Bar  is  so  badly  off 
ihatif  the  salary  of  the  judge  is  to  be  in  proportion  to  the 
earnings  of  a  foremost  Q.C.,  it  ought)  not  to  exceed  £1,500. 
Perhaps  Mr.  Sullivan  is  in  error.  If  not,  though  we  admit 
his  principle,  we  could  not  advocate  its  rigid  application  to 
the  Irish  judiciary.  It  is  absolutely  necessary  that  a  judge 
should  have  a  salary  that  will  enable  him  to  live  in  the 
style  of  a  gentleman  without  pecuniary  difficulty  or  anxiety. 
This  cannot  be  done  for  £1,600,  and,  of  course,  if  the  Irish 
Bar  is  so  badly  off,  they  oannot  do  like  English  barristers, 
who  are  often  able  to  save  a  fortune  before  Siey  begin  tiieir 
judicial  career. 

Further,  we  see  no  objection  to  the  judidary  in  a  popr 
country  being  somewhat  overpaid  in  comparison  to  tlie 
wealth  of  the  country.  We  do  not  imagine  that  loyalty 
can  be  bought,  or  that  bought  loyalty  is  worth  the  purchase- 
money.  But  we  have  no  doubt  that  it  is  conducive  to  a 
sentiment  of  loyalty  for  the  offices  of  Government  to  be 
liberally  remunerated.  Dem&i^ogues  talk  of  economy,  but 
there  is  nothing  so  much  dislikud  tiy  the  populace  as  an 
appearance  of  parsimony  in  the  adminiHtiation  of  the 
Governmeot.  Besides,  a  highly  paid  judiciary  enoouriiges 
a  superior  Bar.  It  is  said,  or  was  said,  that  every  Freuch 
soldier  carried  a  marshal's  baton  in  his  knapsack.  We  do 
not  say  that  every  banister  expects  to  become  a  judge ;  yet 
so  many  aspire  to  the  crowning  honours  of  the  profession, 
that  the  ample  payment  of  the  judges  is  an  attraction  to 
the  best  men  to  devote  themselves  to  the  practice  of  law. — 
Zaw  Journal.  | 


EXPIRING  LAWS  CONTINUANCE  BILLS. 
The  Home  Rule  members  on  Saturday  last,  and  agnn  on 
Thursday,  conferred  a  great  benefit  on  the  country  by  call- 
ing emphatic  attention  to  the  evils  of  the  practice  of  em- 
bracing, in  an  expiring  Laws  Continuance  Bill,  a  number  d 
important  Acts,  the  necessity  and  policy  of  continuing  which 
ought  to  be  carefully  considered  by  the  Legislature,  while 
under  the  practice  alluded  to  they  are  hurried  through 
Parliament  at  a  period  when  members  are  eithi-r  "exhausted 
or  excited,"  and  in  a  form  which  repels  instead  of  inviting 
discussion  and  cnnsideration.  We  reported  this  time  Inst 
year  (17  S.  J.  793)  SDme  very  severe  strictures  made  on  the 
practice  by  two  distinguished  peers  who  are  now  members 
of  the  Government.  Their  influence,  however,  while  in 
office,  does  not «eem  to  have  enibled  them  to  prevent  the 
Government  from  adopting  this  easy  plan  of  shorteniog  their 
labours.  The  Bill  of  the  present  session  comprised  m"re 
than  thirty  Acts,  some  of  which — such  as  the  Master  uid 
Servant  Act  and  the  Election  Petitions  and  Corrupt  Prac- 
tices Act, — in  the  opinion  of  many  persons,  need  revision 
and  alteration.  Fortunately  three  of  the  Acts  were  Irihh 
Coercion  Acta,  and  there  was  a  strong  muxter  of  Irish  mem- 
bers to  protest  against  this  method  of  smuggling  thosa  .4.ct3 
through  the  House  On  the  side  of  the  Government  there 
was  hardly  any  one  so  bold  as  to  defend  the  propriety  of  in- 
cluding in  a  Continuance  Bill  Acts  of  a  character  necesurily 
raising  discussion.  Mr.  Disraeli,  indeed,  promiKed  that  the 
Coercion  Acts,  if  it  should  be  necessary  to  continue  them, 
should  not  again  be  dealt  with  in  this  way,  bot  should  b« 
introduced  separately  and  early  in  the  session.  We  hope 
that  this  treatment  may  be  extended  to  all  Acts  the  con- 
tinuance of  which  is  at  all  open  to  question.  With  this 
view  it  would  be  well  to  restore  the  practice  of  appointiog 
a  committee  to  consider  the  Bills  to  ba  continued.  8ach  a 
committee  could  sift  out  of  the  mass  of  expiring  lam  all 
such  as  were  at  all  likely  to  lead  to  discussion  ;  and  if  the 
oommitteu  were  appointed  and  reporteil  early  in  each  session, 
the  dangers  springing  from  the  convenient  practice  of  a  Con- 
tinuance Bill  would  be  reduced  to  a  mtnunuin. — SoUeitori 
Journal. 


THE  POSTPONED  LEGAL  REFORMa 

The  question  whether  the  Government  has  laid  itself 
open  to  the  serious  animadversion  which  has  been  levelled 
against  it  by  reason  of  the  postponement  of  the  coming  into 
operation  of  the  Judicature  Act,  187S,  and  the  withdrawal 
of  the  Amendment  Bill  and  the  Laud  Titles  and  Transfer 
Bill,  is  one  which  is  of  more  than  merely  political  impor- 
tance. We  care  nothing  whether  the  Government  loses  or 
retains  its  prestige,  and  we  desire  only  to  inquire,  "  Will 
the  Profession  be  damnified  ;  will  the  public  suffer  by  the 
course  which  has  been  taken  ? " 

The  legal  press  has  expressed,  we  believe,  but  one  opinion 
renpecting  the  perils  attending  the  delay  in  laying  the  rules 
und6r  the  Judicature  Act  before  Farliauieut.  We  have 
repeatedly  pointed  out  that  it  would  be  almost  impoesibie 
to  work  the  Act  in  November  by  means  of  rules  issned  in 
August.  It  could  not  be  expected  that  the  Long  Vacation 
should  be  devoted  to  the  study  of  the  new  machinery,  and 
we  confidently  assert  that,  had  the  Act  come  into  opera- 
tion next  November  under  these  conditions,  the  public 
would  have  had  to  pay  dearly  for  educating  the  Pro- 
fession in  the  procedure.  To  this  the  Profession  and  the 
public  ought  to  object.  Nothing,  indeed,  is  more  morti- 
fying to  a  professional  man  than  to  be  compelled  to  leam 
his  work  at  the  expense  of  hia  dient.  On  this  ground  alone 
we  think  it  is  matter  for  congratulation  that  a  few  months 
more  must  elapse  before  the  Act  is  to  operate.  We  shall 
soon  know  what  the  rules  are  ;  they  will  be  subject  to  criti- 
cism which  it  is  impossible  to  doubt  will  be  a  most  wholesome 
ordeal,  and  by  the  time  it  becomes  neoesary  to  put  them 
into  practice  the  Profes-^ion  will  be  familiar  with  their 
scope  and  meaning. 

The  real  grievance  arisiog  out  of  the  delay  is  to  be  found 
in  connexion  with  the  Irixh  Bills.  A  reform  of  the  Irish 
judicature  is  a  matter  clearly  of  the  most  presxing  impor- 
tance. It^s  obvious  that  a  system  has  grown  up  in  Ireland 
which  is  altogether  out  of  proportion  to  the  wants  of  tlia 
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people.  TheJQdicial  itrength  is  at  leiut  one  third  great«r 
than  there  is  uny  necessity  fur.  This  must  be  a  constant 
source  of  r^;ret  when  in  England  we  find  the  converse  to 
be  the  case — growing  accnmnlatinnsof  work  wholly  beyond 
the  power  of  the  Jndges  to  control.  The  Irish  jodicial 
nrstem  it  is  said  has  been  kept  alive  in  its  present  form 
nmply  for  the  purposes  of  patronsge.  Such  a  plea  for  its 
eontinned  eziBtence  is  a  strong  argument  for  its  curtail- 
ment. It  is  a  plain  absurdity  that  we  should  maintnia 
Jndges  in  comparative  idleness  in  Dublin  whilst  Judges  are 
overworked  in  Enviand,  and  the  work  is  hlling  into  arrear. 
It  must,  th'-refore,  be  sincerely  regretted  that  the  Irish 
Bills  have  been  delayed.  The  Times  fears  this  delay  will 
amomit  to  an  abandonment  of  the  scbein>]  of  Irisli  judimal 
refoitn.  We  trust  not.  The  consequences  of  carrying 
Uiroogh  this  measure  may  be  inconvenient  to  the  Ministry, 
bat  it  should  be  one  of  the  first  duties  of  next  session. 

On  the  whole,  we  think  that  the  Government  cannot  be 
blamed  for  pursuing  the  cautious  policy  of  delay.  It  is  in- 
Cnitely  safer  than  haste  :  nothing,  indeed,  is  more  fatal  in 
jodidal  reform  than  inconsiderate  haste.  We  anticipate 
that  law  reform  will  profit  by  the  circumstance  of  a  strong 
government  being  in  office,  which  was  not  bound  to  bid  fir 
'    '  by  carrying  through  measures  at  any  risk. — I%e 


pppnlarity  I 


OBDEB  OF  THE  LOBDS  COMMISSIONEBS 
iUilati»g  to  the  Butintu  in  Mcuten'  Offieet. 
Whereas  by  the  Ohanoery  (Ireland)  Act,  1867,  section 
89,  it  it  enacted  that  whenever  in  the  judgment  of  the  Lord 
Chancenor,  from  the  state  of  business  in  the  Court,  any 
Master  whose  office  is  by  the  said  statute  abolished,  can  be 
spared,  it  shall  be  lawful  for  the  Lord  Chancellor  to  release' 
snefa  ilaater  firom  his  duties  as  such,  at  such  time  as  to  him 
■hall  seem  meet :  And  whereas  by  the  2nd  section  of  the 
■une  Act  the  expression  Lord  Chancellor  occurring  therein 
■hall  mean  and  include  the  Lords  Commissioners  for  the 
Custody  of  the  Great  Seal  of  Ireland. 

And  wbereaa,  in  onr  judgment,  having  regard  to  the 
state  of  bosineMS  in  the  said  Court  and  In  their  respective 
cAosi,  the  Bight  Honorable  William  Brooke  and  Jeremiah 
John  Murphy,  Esquire,  two  of  the  said  Masters,  may  be 
mred :  we  do  hereby  release  the  said  William  Brooke  and 
Jeremiah  John  Murphy  from  their  duties  as  such  Masters 
from  and  after  the  8th  day  of  August  next  ensuing. 

And  whereas  the  39th  section  Si  the  said  Act  direota  the 
■atore  of  the  bosiuess  to  be  prosecuted  by  the  then  Masters 
U  the  said  Court  until  they  should  be  removed  by  re«ignn- 
tioD,  death,  or  otherwise,  or  released  from  their  duties  under 
the  Slid  Act;  and  that  such  business,  if  necessary,  should 
from  time  to  time  be  distributed  among  the  Masters,  or 
sndi  of  them  as  should  then  remain,  and  the  Keceiver 
Mister,  in  snch  manner  as  the  Lord  Chancellor  should 
direot:  and  whereas  it  is  enacted  bythe  176tb  section  of  the 
■aid  Act,  as  interpreted  by  the  2ud  section  thereof,  that  all 
snits,  causes,  matters,  or  other  proceedings  which  were 
peadiog  in  the  said  Court  on  the  first  day  of  Michaelmas 
Tenn,  1867,  should  be  conducted  or  prosecuted  according  to 
the  same  practice  as  if  the  said  Act  had  not  passed  ;  pro  ■ 
viiled  that  it  should  he  lawful  for  the  Lord  Chancellor,  by 
■a  wder  to  be  made  upon  motion  or  petition,  to  direot  that 
the  whole  or  any  part  of  the  further  proceedings  in  such 
suit,  oaose,  or  matter,  should  th.noeforth  be  carried  on 
seoording  to  the  practice  introduced  by  the  said  Act :  and 
whereas  all  tiie  business  now  carried  on  in  the  offices  of  the 
said  two  Masters  has  been  carried  on  according  to  the 
iormer  practioe ;  now  we  do  hereby  direct  that  all  the 
bosineM  now  transacted  in  the  offices  of  the  said  two 
Masters,  which  consists  in  the  passing  of  the  accounts  of 
receivers,  guardians,  and  committees  of  the  estates  of 
lunatics,  and  in  the  manngemeot  of  the  estates  wherewith 
they  are  entrusted,  shall,  from  and  after  the  8th  day  of 
August  next,  be  transferred  to  the  office  of  the  Beceiver 
Master;  and  that  all  other  bu!<inei>s  now  appertaining  to  the 
■id  two  offices  shall,  from  and  after  the  said  8th  day  of 
Aognsl^  be  transferred  to  the  chambers  of  the  Lords  Com- 
missiooers;  and  it  shall  be  competent  for  any  person 
interested  in  the  prosecution  «f  any  suit,  cause,  matter,  or 
other  prooesding  so  transferretl,  to  make  application  to  the 


Lords  Commissioners  in  Chamber  touching  the  regulation 
of  the  course  of  practice  to  be  pursued  in  its  further  prose- 
cution. 

(Signed),  Jobiph  Napiib,  CS. 

Jahes  a.  Lawdon,  C.S. 
William  Brooke,  C.S. 
The  4th  day  of  July,  1874. 


THE  PEACE  PBESEBVATIGN  ACT. 

At  the  Evening  Sitting,  on  Friday  last,  in  the  House  of 
Commons,  the  First  Order  was  the  consideration  of  the 
Amendments  in  the  Expiring  Laws  Continuance  Bill,  and 

Mr.  Butt  announced  that  the  Irish  members,  having 
reconsidered  their  course,  had  decided  that  tliey  would  not  be 
justified  in  further  occupying  ihe  time  of  the  House  after 
the  concession  made  by  the  Government,  which  fully  estab- 
lished the  principles  for  which  they  had  been  struggling. 
They  would,  therefore,  take  one  division  on  the  question  of 
excluding  the  Peace  Preservation  Bill  from  the  Schedule^ 
and  would  then  retire  from  further  opposition.  At  the 
same  time  he  earnestly  appealed  to  the  Government  to  give 
up  this  system  of  governing  Ireland  by  Coercion  Acts,  and 
to  trust  solely  to  tbe  Common  Law. 

Mr.  I>I8BAKL1  said  be  did  not  complain  of  the  opposition 
to  Coercion  Acts  and  Continuance  Bills,  but  he  did  com- 
plain that  the  question  should  be  raised  against  the  Govern- 
ment, which  under  the  circumstances  could  have  taken  no 
other  course,  and  at  this  time  of  the  session.  No  notice 
had  been  given  of  this  grievance,  for  when  Sir  M.  Beach 
went  to  Ireland  it  was  the  unruly  character  of  the  River 
Shimnon  which  seemed  to  excite  most  interest.  The 
practice  of  brining  in  Continuance  Bills  was  too  con- 
venient to  be  absolutely  abandoned,  but  he  agreed  with 
Mr.  Butt  that  important  Aots  of  this  character  ought  not 
to  be  introduoed  into  them.  Next  year  the  Government 
would  have  to  consider  the  subject.  No  set  of  public  men 
would  be  more  delighted  if  they  cuuld  recommend  the 
abandonment  of  the  policy  of  Coercion  Acts,  but  no  con- 
sideration of  passing  unpopulariw  would  induoe  them  to 
part  with  these  Acts  if  they  thought  them  necessary.  While 
paying  a  compliment  to  the  fairness  with  which  Mr.  Butt 
bad  acted,  Mr.  UiSraeli  expressed  a  hope  that  his  example 
would  be  useful  to  those  among  his  friends  who  had  not 
the  same  experience. 

Mr.  UuWNitia  moved  to  omit  ixt)m  the  schedule  the  Peace 
Preservation  Act,  which  was  defeated  by  137  to  66,  and 
the  other  amendments  were  agreed  to. 


Cbimi  in  Irblamd.— An  epidemic  of  murder  appears  to 
have  broken  out  in  a  limited  part  of  tbe  south  of  Ireland,  a 
district  only  fifteen  miles  square.  Three  most  atrocious 
crimes  of  tbe  kind  following  one  another  in  quick  succession 
within  the  narrow  area  referred  to  have  alarmed  the  people 
living  on  the  borders  of  Cork  and  Waterford.  Tbe  victims 
belonged  in  all  cases  to  the  peasant  clam— small  farmers  or 
day  labourers —  and  were  old  men  or  helpless  women  resid- 
ing in  lonely  cottages  where  no  alarm  was  possible  and  no 
help  within  reach.  What  is  remarkable  is  that  no  trace  can 
be  discovered  in  these  crimes  of  agrarian  animosity  or 
personal  feuds.  The  police  attribute  them  all  to  greed  for 
gain  ;  and  suspicion  has  fallen  on  the  tribe  of  roving  tramps 
who  have  always  been  encouraged  in  Ireland  by  the  popular 
tenderness  for  memlicancy.  It  is  stated,  moreover,  that  the 
character  of  this  class  has  deteriorated  by  the  admixture 
among  them  of  men  who  have  tried  life  in  the  United 
States,  and,  failing  through  lasiness  or  shifilessuess,  have 
oome  back  with  an  increase  in  lioth  their  aptitude  for  low 
cunning  and  their  readiness  to  resort  to  violence.  It  may 
be  also  that  the  unfortunate  lenity  of  Irish  juries  towards 
crimes  against  the  person  has  something  to  do  with  the 
recklessness  of  Irish  criminals.  A  peculiarly  savage  murder, 
also  for  tlie  sake  of  plunder,  which  was  cunimitted  some 
time  ago  at  Limerick,  has  up  to  the  present  time  escaped  un- 
punished. At  tbe  Limsriok  asisizes  in  the  spring  the  jury 
disagreed  ;  and  though  the  venue  was  changed  to  Cork, 
where  the  case  was  heard  again  last  week,  it  seems  only  too 
probaUu  that  there  also  a  failure  of  justice  will  happen. 
Pall  Mali  tiatette. 
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THB  CASE  OF  UB.  KENEALY. 

The  following  {■  a  copy  of  the  minutes  and  resolutionR 
adopted  by  the  Benchers  of  Gray's-inn  on  Saturday  last  :— 

At  the  adjourned  8peciid  Pension,  holden  thia  1st  day  of 
August,  1874,  fur  the  purpose  of  inquiriug  into  the  fact  of 
Dr.  Kenealy,  Q.C ,  a  member  of  tbu  Inn  and  a  Bencher, 
being  the  editor  of  the  EriglUhman,  and  his  conduct  as  such  — 
present,  The  Treasurer  (Master  Rossell),  Masteni  Holker 
(Solidtor-Genwal),  Manisty,  Wilde,  Parker,  Wigg,  Wishaw, 
Blount,  Tatham,  Fooks,  and  Joyce.  The  minutes  of  the 
adjourned  Special  Pension,  holden  on  the  18ih  of  July, 
were  read.  The  Steward  reports  that  on  the  8th  of  July 
be  wrote  and  sent  to  Dr.  Kenealy  a  letter,  of  which  the 
following  is  a.copy  : — 

"Steward's  OfiBco,  Gray's-inn,  W.C.,  July  8, 1874. 

"Sib, — I  am  desired  by  the  Treasurer  and  Masters  of 
the  Bench  to  give  you  notice  that,  not  having  received  any 
answer  to  my  letter  addressed  to  your  solicitor,  Mr.  Bvans, 
on  the  1st  inst.,  they  will,  at  the  adjourned  Pension  to  be 
holden  on  the  18th  inst,,  limit  the  irquiiy  to  the  fact  of 
your  being  the  editor  of  the  newspaper  called  the  Englith- 
man,  and  yoiu:  conduct  as  suoh.— I  am.  Sir,  your  obedient 
servant,  Chaklks  EoMUirD  Banks,  Steward. — To  £.  Y. 
Kenealy,  Esq.,  Q.C.,  LL.D.,  2,  Gray's-inn-square." 

The  Steward  farther  reports  Uiat  on  the  18th  of  July  he 
oommunicated  to  Dr.  ELeuealy  and  his  solicitor  the  orders 
of  Pension  made  on  that  day,  in  a  letter  of  which  the  fol- 
lowing is  a  copy : — 

"Steward's  Office,  Gray's-inn,  W.C,  July  18, 1874. 

"  Sm, — I  beg  to  communicate  to  you  the  orders  of  Pen- 
non set  ont  on  the  other  side,  and  which  were  made  by  the 
Masters  of  the  Bench  at  the  adjourned  Special  Pennon 
holden  this  day. — I  am.  Sir,  your  obedient  servant  (signed), 
ChabiiEB  Edmund  Banks,  Steward. — ^To  E.  Y.  Kenealy, 
Esq.,  Q.C.,  LL.D." 

The  Steward  further  reports  that  on  Monday,  July  20,  he 
delivered  to  Mr.  Bradley,  the  printer  of  the  Englitkman,  at 
his  printing-office,  No.  1,  Plough-oourt,  Fetter-lane,  a  copy 
of  the  following  order  :— 

"  Gray's  Inn.— -At  an  adjourned  Special  Pension,  holden 
on  the  18th  of  July,  1874,  ordered  that  the  printer  of  the 
Englishman  be  requested  to  attend  the  Special  Pension  to 
be  holden  on  Saturday,  the  1st  day  of  August,  next,  at 
eleven  o'clock  in  the  forenoon.  (Signed)  Cbablkb  Ed- 
mund Banks,  Steward." 

The  Steward  further  reports  that  on  the  30th  of  -luly  he 
received  from  Mr.  Bradley  a  letter  of  which  the  following 
is  a  copy  :— 

"  1,  Hongh-oourt,  Fetter-lane,  E.G.,  July  80,  1874. 

"  Dear  Sir, — I  reg^t  to  say  that  my  position  as  a  printer 
would  rendw  my  attendnnoe  at  your  Special  Pension  an 
nnbusiness-like  prooeeding  on  my  part.  I  am  obliged, 
therefore,  to  be  absent.  With  deep  regret,  I  remain,  dear 
■ir,  yoar  obedient  seirant.  (Signed)  Ckablbs  W.  Bbad- 
L«T." 

The  Treasurer  read  a  letter  which  he  had  this  day 
received  from  Mrs.  Kenealy  : — 

"Lancing,  Sassex,  July  31,  1874. 

"Sir, —  On  receipt  of  the  order  of  Pension  of  July  18, 
Dr.  Kenealy  sought  for  counsel  to  represent  him,  but  failed 
to  procure  one;  circuit  keeps  all  ont  of  town,  and  Dr. 
Kenealy  would  not  be  justified  in  goii^  to  the  expense  of 
bringing  counsel  to  town  specially.  Under  these  circum- 
stances he  went  to  town,  inteuding  to  appear  himself,  but 
he  was  attacked  with  violent  pains  in  the  head,  and  was 
obliged  to  return  here.  I  am  sorry,  therefore,  to  say  he 
cannot  attend  on  August  1,  Ue  has  no  knowledge  of  what 
the  new  chari;es  are  against  him,  having  received  no  parti- 
culars from  Gray's  Inn.  He  is  reluctant  to  ask  for  any 
further  adjournment,  and  he  leaves  the  Masters  of  the 
Bench  to  act  as  their  own  sense  of  honour,  right,  and 
justice  may  dictate — I  am,  sir,  yours  sincbrely  (Signed), 

EUZABETH  KBNKALT." 

Dr.  Kenealy  did  not  attend,  and  no  one  attended  on  his 
behalf.  The  printer,  Mr.  Bradley,  did  ni>t  attend.  Seven- 
teen numbers  of  the  Englithman,  bearing  the  name  of  Dr. 
Kenealy,  Q.O.,  as  editor,  commencing  the  11th  of  April 


last,  and  ending  this  day,  were  produced  by  the  Steward 
pnrsnant  to  the  order  of  the  Bench,  and  thdr  oontents  were 
considered  by  the  Benchers  present. 

The  following  resolutions  were  moved  by  Master  Manisty, 
seconded  by  Master  Bolker,  and  carried  nnammouslj  :— 
"  1st.  That  this  Pemdon  And  as  a  iiict  that  Dr.  Kenealj  ii 
the  editor  of  the  newspaper  called  the  Bngliihman.  2nd. 
That  the  Engiukman  is  replete  with  libels  of  the  grooeat 
oharacter.  8rd.  That  Dr.  Kenealy,  being  editor  of  that 
newspaper,  is  unfit  to  be  a  Master  of  the  Bench  of  this 
Honourabls  Society." 

The  following  resolutions  were  moved  by  Master  Maniaty, 
seconded  by  Master  Holker,  and  carried  by  a  majority  of 
10  to  1  ;— "  4th.  That  the  call  of  Dr.  Kenealy  to  thia  Bench 
bq  and  the  same  is  hereby  vacated.  Sth.  That  Dr.  KeneaJy 
be  prohibited  &om  dining  in  the  hall  of  this  Society  antU 
further  order." 

The  following  resolutions  were  moved  by  Master  Maniity, 
seconded  by  Master  Holker,  and  carri^  unanimouslj  :— 
6th.  That  tiie  further  consideration  of  this  matter,  as  well 
as  the  consideration  of  the  several  other  charges  which  Or.  . 
Kenealy  has  been  called  upon  to  answer,  be  postpnnrd  to  a 
future  Pension  to  be  hereafter  appointed.  7th.  That  a 
copy  of  this  day's  proceedings  be  sent  to  Dr.  Kenealy ; 
also,  that  a  copy  be  screened  in  the  hall  of  this  inn,  uid 
that  a  copy  be  sent  to  the  treasurer  of  each  of  the  other 
Inns  of  Court.  Ordered,  that  the  Treasurer  be  requested  to 
transmit  to  the  Lord  Chancellor  a  copy  of  the  proceedings 
at  the  Special  Pensions  holden  on  the  7th  and  18th  of  Joly 
and  this  day,  together  with  the  seventeen  numben  of  the 
BnglMimaM, 

Nbw  Aot  oh  Mabsied  Women's  Pbopektt.— An  im- 
portant Act  of  Psrifament  has  jnst  been  printed,  having 
been  passed  on  Thmsday,  to  amend  the  law  vrith  respect 
to  the  property  of  married  womeiL  The  preamble  of 
the  statute  states  that  it  is  not  jnst  that  the  property 
which  a  woman  has  at  the  time  of  her  marriage  should 
pass  to  her  husband,  and  that  he  should  nut  be  liable 
for  her  debts  contracted  before  marriage,  and,  further, 
the  law  as  to  the  recovery  of  such  debts  teqaires  to  be 
amended.  This  declaration  is  worked  out  in  the  several 
neotions.  The  Act  has  immediate  operation  in  the  Dnited 
Kingdom  with  the  exception  of  Sicotland.  So  much  of 
the  Married  Women's  Pruperty  Act,  1870,  is  now  repealed, 
that  declares  that  a  hnstiand  shall  not  be  liable  for  the 
debts  of  his  wife  contracted  before  matriage,  so  br  as 
to  marriages  after  the  passing  of  thia  Act,  kdA  a  boebiuid 
and  wife  married  after  this  Act  may  be  jointly  sued  for 
any  such  debt.  The  extent  of  the  liability  of  a  hus- 
band is  defined  by  the  new  law.  "nie  bnsband  in 
such  action  or  in  an  action  for  tort  committed  by  his  wife 
before  marriage  or  for  contract,  to  be  liaUe  only  to  the 
extent  of  the  assets  specified,  or  confessing  his  liidnlity  to 
some  extent,  that  he  is  not  liable  beyond  what  he  confases, 
and  if  no  such  plea  is  pleaded,  the  husband  to  be  deemed 
to  have  confessed  his  liability  so  far  as  assets  are  concerned. 
If  it  is  not  found  that  the  husband  is  liable  in  respect  of 
assets,  he  is  to  have  judgment  for  his  costs  of  defence, 
whatever  the  result  of  the  action  may  be 'against  the  wife. 
When  a  husband  and  wife  are  sued,  the  judgment  to  be  a 
joint  one  to  the  extent  of  the  lialility  of  the  husband,  and 
for  the  residue  to  be  separate  against  the  wife.  Under  six 
heads  assets,  in  respect  to  which  a  husband  is  liable  are 
specified,  consisting  of  the  value  of  personal  estate  in 
possession  of  the  wife,  vested  in  the  husband,  "  choses  in 
action,"  "the  value  of  chattels  real,"  rents,  property 
transferred,  or  property  made  over  to  delay  or  defeat 
creditors. 

A  Ladt  Ihpbisonsd  fob  Libel. — At  the  Stafibrd 
Assizes,  on  Friday,  Mrs.  Emma  Smif  Jones,  a  lady  of  por- 
tion, and  a  widow  of  a  Staffordshire  magistrate,  was  charged 
with  having  libelled  an  auctioneer,  named  GillarJ,  at 
Stafford.  The  libel  complained  of  consisted  of  a  letter 
which  she  wrote,  stating  that  Mr.  GElard  concocted  a  will 
of  her  late  buiiband,  whereby  she  was  deprived  of  certain 
property.  The  judge  said  the  letter  was  as  foul  and 
offensive  a  libel  as  the  pen  of  a  woman  could  possibly  write, 
and  he  sentenced  her  to  three  months'  impriaunuent. 
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APPELLATE   J  DRIS  DICTION    IN   EQUITY 

(VICTORIA)— Mat  2.  1874. 

(Before  their  Hononra  Mr.  Justice  Babrt  and  Mr.  Justice 
Fellows)  . 

Jie  Patbiok  M 'Donald. 
[From  ti»  iltHfroMm  /wix.] 

hulreitea  Statute.  1871,  No.  S79,  met.  S8— Debtor 
mmoiu — UtUttt  debtor  $IUnot  that  he  u  not  indited  to  the 
tndUor  in  tm  amount  tufficient  to  aupport  petiiion  for  teqttia- 
traticn,  tumnumt  it  not  to  he  dimuaud ;  the  inguiry  ii 
»ertly  preliminarjf — The  quettion  tchfther  nonpayment  it  an 
ad  of  imolvency,  it  for  the  Supreme  Oourt. 

See  report  of  the  jadgment  appekled  from,  4  A.  J.  B. 
184 :  repnrt  of  mbeeqnent  prooeedinf^  ante,  pp.  12,  26. 

This  was  an  appml  against  a  decision  m  Mr.  Jostioe 
Uolrsworlli. 

Id  1871  M'Donald,  a  merchant  oanyinj;  on  bugineeg  at 
Geeliing,  ezecated  an  aaaignment  in  trust  for  the  benefit  of 
hill  cieditoTS,  nnder  the  prorisions  of  the  Insolvency  Statute, 
1865.    The   Commercial  Bank,  who  were  creditors   to  a 
large  unotint,  refaced  to  tign  the  deed,  and  sued  M'Donald 
for  the  amount  of  the  debt.     They  recovered  jadgment 
■gainst  liim  for  about  £18,000.    The  deed  was  signed  by  a 
majority  in  number  and  value  of  the  creditors,  but  not  by 
tfaree-fourtlu,  which  would  make  it  effectual  as  an  answer 
to  any  order  to  sequestrate  the  estate  under  the  terms  of 
the  Act  of  1865.    The  Act  of  1871,  however,  came  into 
toret,  aDd  under  its  provisions  the  bank  applied  for  a  rule 
aut  to  compulsorily  sequestrate  the  estate,  on  the  ground  of 
failure  to  point  out  property  to  satisfy  the  execution.    The 
Fall  Court  held  that  the  existence  of  the  assignment  pro- 
tected the   estate  from  sequestration,  and  therefore  dis- 
charged the  rule.    Towards  the  latter  end  of  last  year  the 
bank  took  out  a  debtor's  summons  under  the  Act  of  1871. 
M'Donald  then  applied  to   net  aside  the  summons,  and 
Judge   Skinner   granted    his    application.      Against    this 
decision  the  l>ank  appealed  to  Mr.  Justice  Molesworth,  who 
revened  the  decision  of  the  Court  below,  and  held  that, 
according  to  the  terms  of  the  Act,  the  summons  could  not 
be  dismisaed,  although  it  was  another  question  whether 
H'Donald's  estate  could  be  sequestrated  for  non-payment  of 
tlte  debt  referred  to  in  the  sunmions.    Against  this  decision 
of  Mr.  Justice  Molusworth's  M'Donald  appealed  to  the  Full 
Court 

Mr.  Hobnyd  and  Mr.  Webb  for  the  appellant ;  Afr.  Lawet 
and  Mr,  A' Beckett  for  the  respondent. 

Clause  38  of  the  Act  No.  379  provides  that  "  a  debtor's 
■ammona  may  be  granted  by  the  Court  on  a  creditor  proving 
to  its  satisfaction  that  a  debt  sufficient  to  sap|iort  a  petition 
far  sequestration  is  due  to  liim  from  the  person  against 
wliom  the  summons  is  sought,  and  tiiat  the  creditor  has 
failed  to  obtain  payment  uf  bis  debt  after  using  reasonable 
•Sorts  to  do  so.  The  summons  shall  state  that,  in  the  event 
of  the  debtor  failing  to  pay  the  sum  specified  in  the 
■ommona  or  to  compound  for  the  same  to  the  satiirGwtion  of 
the  creditor,  a  petition  may  i)e  presented  against  Iiim, 
praying  that  his  estate  may  be  sequestrated.  Any  debtor 
served  with  a  debtor's  summons  may  apply  to  the  Court  in 
the  prescribed  manner  and  within  the  prescribed  time  to 
dimiss  such  summons,  on  the  ground  that  be  is  not 
indebted  to  the  creditor  serving  such  summons,  or  that  he 
is  not  indebted  to  such  amount  as  will  juvtify  such  creditor 
in  preseating  a  petition  of  sequestration  against  him.  And 
the  Court  may  Hi«iniiBi  the  summons  if  satisfied  with  the 
allegations  made  by  the  debtor,  or  it  may  upon  sach 
seeaiity  being  given  as  the  Court  may  require  for  payment 
to  the  creditor  of  the  debt  alleged  by  him  to  be  due,  and  the 
cost  U  establishing  such  debt,  stay  all  proceedings  on  the 
■ommooB  for  such  time  as  will  be  required  for  the  trial  of 
the  question  relating  to  such  debt."  Section  39  empowers 
the  Supreme  Court  to  make  an  order  niri  for  sequestration 
on  its  being  proved  that  the  respondent  has  committed  an 
act  of  insolvency.  Among  the  acts  of  insolvency  enumer- 
ated in  sect.  87  is,  that  the  creditor  presenting  the  petition 
has  served  in  the  prescribed  manner  on  the  debtor  a  debtor's 
•uonnons  requiring  the  debtor  to  pay  a  sum  doe  of  an 
amount  not  less  than  £50 ;  and  the  debtor  has,  for  the 
■pace  of  14  days  snooeeding  the  service  of  such  summons, 


negl«ote<l  to  pay  imah  sam,  or  to  secure  or  compound  for  the 
same.  It  was  argued  fur  the  appAlant  that  this  debtor's 
summons  oonld  not  be  maintained,  inasmuch  as  no  petition 
for  sequestration  oould  be  based  on  it,  for  the  Court  had 
already  held  that  the  deed  of  assignment  was  a  sufficient 
answer  tn  atiy  petition  based  on  his  not  paying  the  judg- 
ment. For  the  bank  it  was  urged  that  it  was  premature  to 
decide  now  whether  a  petition  for  sequrstration  could  be 
based  on  the  debtor's  somiuons.  All  the  Court  had  -to 
determine  was  whether  a  debt  was  due  of  sufficient  amount 
to  support  a  petition  for  sequestration.  If  the  Court  were 
to  entertain  the  question  of  the  assignment  at  all,  the  bank 
would  be  in  a  position  to  show  that  it  was  not  a  valid  deed 
under  the  Act  of  1865,  as  containing  unreasonable  provi- 
sions, such  as  that  by  which  the  trustees  were  made  sole 
judges  of  the  amount  of  the  debt  of  each  creditor,  and  that 
no  creditor  could  receive  a  dividend  nnleas  he  signed  the 
deed. 

(The  Court  did  not  decide  the  validity  of  the  assignment, 
but  only  the  question  whether  M'Donald  oould  have  the 
summons  dismissed). 

Mr.  Justice  Bxbbt  said, — ^The  issue  is  this  i^peal  ia 
narrowed  to  a  very  small  point.  The  object  of  the  Legisia-  ' 
tare  has  been  to  instituto  a  preliminary  inquiry  in  the 
Insolvent  Court,  in  order  to  give  jurisdiction  tothe  Supreme 
Court  to  deal  with  the  question  of  the  sequestration  of  the 
estato  of  the  debtor.  That  preliminary  inquiry  is  as  to  the 
existence  of  a  debt ;  the  debt  being  established,  the  next 
inquiry  Ih  whether  an  act  of  insolvency  has  been  committed 
by  the  debtor.  It  appears  remarkable  that  whilst  in  almost 
every  other  case  there  has  been  an  endeavour  to  consolidato 
jurisdictions,  here  there  has  been  a  liistribntion  of  the  two 
inquiries  t>etween  two  separate  courts.  The  Insolvent 
Court  undertakes  the  inquiry  in  the  first  instance  as  to  the 
existence  of  the  debt;  the  next  inquiry,  involving  the  con- 
sideration of  the  sufficiency  of  the  debt  as  an  act  of  in«<>l- 
vency,  is  to  be  entertained  by  the  Supreme  Court.  This 
distinction  is  clearly  laid  down  by  Lord  Justice  James,  tn  re 
Mauritz,  L.  R.  6,  Cli.  App.  779.  We  do  not  say  whether 
the  non-payment  of  this  debt  will  be  sufficient  to  support  a 
petition  of  sequestration;  and  we  shall  decide  that  when 
the  question  of  the  sequestration  of  the  estato  arises.  We 
think  the  decision  appealed  from  is  correct. 

Mr.  Justice  Fsllowb  said, — Section  38  of  the  Act  of 
1871  provides  that  a  summons  may  be  granted  to  a  creditor 
under  certain  conditions.  Those  conditions  are  that  the 
creditor  is  to  prove  to  the  satisfaction  of  the  Court  that  a 
debt  sufficient  to  support  a  petition  for  sequestration  is  due, 
and  that  he  has  not  been  able  to  obtiUn  payment.  It  is 
proved  here  that  a  debt  is  in  existence,  and  that  the  debt  is 
clearly  sufficient  to  support  a  sequestration  ;  although  it  is 
possible  that  it  may  be  a  debt  the  non-payment  of  wliich  will 
not  support  an  act  of  insolvency.  The  section  then  goes  on  to 
provide  that  the  debtor  may  apply  to  set  aside  the  summons 
on  the  ground  that  he  is  not  indebted,  or  that  he  is  not 
indebted  to  an  amount  sufficient  to  justify  a  petition  for 
sequestration;  and  the  last  provision  is  that  proceedings 
may  be  stayed  and  a  trial  be  directed  of  the  question 
relating  to  the  debt  If  that  course  bad  been  adopted  in 
this  instance,  an  action  would  have  been  bmnght  by  the 
bank  on  the  judgment  and  the  only  possible  defence  to 
snch  an  action  would  have  been  psyment.  As  the  debt  was 
not  paid,  the  pUintiff  must  have  recovered  a  verdict 
There  is  therefore,  in  my  opinion,  a  debt  existing  within  the 
meaning  of  tbe  section.  Whether  it  can  be  made  available 
afterwards  by  reason  of  non-payment  within  14  days,  as  an 
act  of  iusolvency,  is  a  question  which  will  be  properly  con- 
sidered when  the  rule  nui  fur  sequestration  is  applied 
for. 


PROBATE. 

ATTISTATIOir  OF  WILL. 


iZe  EUiabeth  Maddock  (SO  L.  T.  N.  8.  696). 

Sir  Jaines  Hannen,  in  the  case  Re  Eluabelk  Maddoek  (30 
L.  T.  Rep.  N.  S  696)  decided  a  question  of  general  interest 
to  testators.  Tbe  testatrix  executed  her  will  by  making 
her  mark  at  ite  foot  in  the  presence  of  two  witnesses.  Of 
these  witnesses,  one  signed  bis  name  in  due  form ;  the  other , 
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an  old  man,  named  Snmuel  Birtwiitle,  wrote  "  Saml."  but 
ooold  not  oomplets  hia  8i£;nature  owing  to  infirmity.  Thii 
not  being  de«me<l  anfiScient,  another  witness  wan  uent  for. 
He  signMl  the  will,  wbilxt  the  first  witness  simply  went  over 
the  signature  he  had  previously  written  witli  a  dry  pen. 
The  learned  Judge  proposed  two  questions  for  decision : 
first,  whether  the  second  attesting  was  a  valid  attextation  ; 
secondly,  whether  the  first  attesting  was  a  valid  attestation  I 
The  first  question  was  solved  in  the  negative  by  Playnt  v. 
Serivtn  (Robert.  772).  On  the  second  question  the  jodg- 
ment  went  more  into  details.  The  rule  of  law  is,  that  "  if 
a  witness  makes  any  mark  with  the  intention  t'lerebv  to 
subscribe,  that  is  sufficient."  Thus  it  becomes  a  question 
of  intention.  The  learned  Judge  expressed  approval  of 
the  rule  laid  down  in  Charlton  v.  Uindmairah  (8  H.  of  L. 
Cas.  160),  and  tibonght  it  essential  that  the  act  intended 
as  a  subscription  should  be  completed.  This  rule,  hard  as 
it  may  sometimes  work,  has  received  the  approval  of  Lord 
Campbell,  Lord  Cranwortb,  and  Lord  Chelmsford.  From 
their  Lordships'  remarks,  it  is  evident  that  they  were  fully 
aware  that  such  a  rule  might  afford  examples  of  the  maxim 
tummuin  jiu  tumma  injuria,  and  such  was  the  case  in  Se 
Blvaahtlk  Haddock  ;  for  it  was  held,  that  a^  the  act  which 
the  witnfins  intended  to  perform  wns  not  ootuplete,  the  will 
was  not  duly  attested. — Th*  Lav  Timet. 


DIGEST  OF  RECKNT  ENGLISH  DECISIONS. 
[From  the  Albany  Lav  Journal.} 


Carrier^  act:  fitowjl  nf  earner' t  tervanU:  evidence. — In 
an  action  against  carriers  fur  loaa  of  the  plaintiff's  goods, 
upon  an  issue  that  the  loss  arose  from  the  felonious  acts  of 
the  defendHuts'  servants,  it  is  sufficient  to  prove  facts  which 
render  it  more  probable  that  the  felony  was  committed  by 
some  one  or  other  of  the  defendants'  servants  than  by  any 
one  not  in  their  employment ;  and  it  la  unnecessary  to  give 
such  evidence  as  would  suffice  to  convict  any  particular 
servant.  Vaughan  v.  London  and  North  Wcttern  Railway 
Company,  L.  K.  9  Ex.  S>3. 

COKTBMPT  or  OODRT. 

Pending  trial :  practice. — When  a  true  bill  has  been  found, 
and  the  indictment  removed  into  the  Cotirt  of  Queen's 
Bench,  and  a  day  fixed  for  the  trial,  the  case  is  pending ; 
and  it  is  contempt  of  court  to  address  public  meetings, 
alleging  that  the  ilefendant  is  not  guilty,  aud  that  there  is  a 
cunxpiracy  against  the  defendant,  and  that  be  cannot  have  a 
fair  trial.  And  the  court  will  rule  the  parties  offending  to 
appear  in  court  to  answer  for  their  contempt ;  aud  on  their 
appearance  will  fine  and  iiuprixon  tbeni,  at  the  court's' 
discretion.    The  Queen  v.  Caetro,  L.  K.  »  Q.  B.  219. 

CONTBAOT. 

Evidenu:  acceptance  of  offer  leith  a  reeemation — The 
plalntirt',  who  proposed  to  enter  the  service  of  tlie  defendant, 
a  calico-printer,  as  salesman,  on  the  21>it  of  September,  wrote 
as  follows :  "Referring  to  my  conversation  with  you,  I  have 
now  the  pleasure  to  state  my  willingness  to  enter  the  service 
of  your  firm  for  one  year  on  trial,  on  the  following  terms, 
viz. :  a  list  of  merchants  to  be  regularly  called  on  by  me  to 
be  made,  and  corrected  as  occasion  requires.  My  salary 
for  the  year  to  be  £120,  and  in  addition  a  commisuon  of  ^d. 

ler  piece  on  all  sales  effected  or  orders  taken  by  myself,  etc. 

f  the  terms  herein  specified  are  in  accordance  with  your 
ideas,  kindly  confirm  them  by  return,  and  I  will  prepare  to 
enter  on  my  duties  at  your  warehouse  on  Monday  morning 
next."  The  defendant  on  the  following  day  replied, — 
"Yours  of  yesterday  embodies  the  substance  of  our  conver- 
sation and  terms.  If  we  can  define  soiue  of  the  terms  a 
little  clearer,  it  might  prevent  mistakes ;  but  I  think  we 
are  quite  agreed  on  all.  We  aliall  therelure  expect  you  on 
Monday."  Then  fallowed  this  postscript, — "I  have  made  a 
list  of  customers,  which  wv  can  consider  together  :" — Held, 
that  these  two  letters  did  nut  constitute  a  binding  contract 
in  writing,  the  defendant's  answer  not  being  an  absolute 
and  unqualified  aooeptance  of  the  plaintiff's  offer.  Appleby 
y.  Johnten,  L.  B.,  9  C.  P.  168. 


f; 


LAW  CLBEK3'  ASSOCIATION. 

The   monthly  general    meeting    was   held    on   Monday 
evening,  at   207,  Great   Brunswick-street.     Owing  to   the 
absence  of  members  at  the  awizes  and  upon  tlieir  holi- 
days, the  attendance  was  small.     Mr.  Dowling,  the  vice- 
president,  took  the  chair,  and  among  those  in  attendance 
were^Messrs.    Jerrisa,    Flynn,    M'Kittrick,    Devereuz, 
Farrelly,    Sohan,    Walsh,  and  Sheridan.     The   secretary 
announced   that  he  had  forwarded    to   the  Hon.   David 
Plunkett,  M.P.,  for  presentation  to  the  House  of  Commons, 
the  petition  of  the  association  upon  the  Saturday   balf- 
holiday  question,  and  a  petition   praying  that  no  clause 
should  be  introduced  into  the  Judicature  Bill  that  would 
have  the  effect  ot  excluding  properly  qualified  law  clerks 
from  being  eligible  for  certain  of  the  situations  proposed  to 
be  cruiited  under  it.    The  petitions  bad  been  duly  presented, 
but  the   sudden    withdrawal  of    the   bill    had  suspended 
further  acti->n  for  the  present.    Attention  was  then  called 
to  the  fact  that  a  barrister  of  many  years'  standing,  but  of 
limited  practice,  was  acting  as  managing  clerk  in  a  solici- 
tor's office  in  the  city.     Inquiry  was  directed  to  be  made 
into  the  case,  with  the  view  of  ascertaining  whether  aach  a 
practice  wns  consistent  with  the  rules  of  the  bar,  so  that,  if 
necessary,  the  opinion  of  the  benchers  should  be  sought 
npoo  the  question.     A  discussion  also  arose  in  reference 
to  the  great  number  of  solicitors  now  obtaining  employment 
as  conducting  clerks  in  the  offices  of  the  practising  solici- 
tors.    Tbei>e  were  gentlemen  who,  not  having  any  clientele 
of  their  own,  were  obliged  to  go  as  clerks  in  the  larger 
officesL     Mr.  Power  stated  there  was  no  doubt  this  system 
was  gradually  coming  ioto  favour,  and  to  such  an  extent 
that  he  believed  that  in  the  space  of  a  few  years  nearly   all 
the  superior  positions  in  solicitors'  offices  would  be  fillod  by 
gentlemen  ailinitted  as  solicitors,  and  not  by  law  elerka, 
who  will  have  to  be  content  with  the  drudgery  and  bad  pay 
of   the  minor   positions.     This  was  purely  a   question    of 
qualification   which   rested   entirely   with    the    law    cleric 
himself.     If  thu  clerk  will  not  qualify  himself  by  study, 
application,   and  steadiness,  to  compete  with   the   yortag 
solicitor  for   the  superior  clerkships,    he  has  no   one    bat 
himself  to  blame.    To  enable  him  to  compete  on  pretty 
equal  terms,  the  asuociation  has  now  a  reading-rooia  and 
library  with  premises  in  which  a  legal  debating  society  can 
be  opened  as  soon  as  the  members  themselves  desire   it. 
Every  means  of  improvement  will  be  placed  within  their 
reach  if  they  will  only  avail  themselves  of  them.    A.fter 
some  foither  discussion  the  meeting  adjourned. 


Disbarred. — Mr.  Weightman,  who,  it  will  be  remem- 
bered, was  convicted  at  the  Central  Criminal  Court,  and 
sentenced  to  six  months'  hard  labour  for  purloining  booka 
from  the  Inner  Temple  library,  some  time  ago,  has,  snnoe 
his  liberation  from  confinement,  been  called  upon  by  hia 
Benchers  to  anKwer  for  his  conduct,  and  has  been  disbarred 
after  an  investigation  lasting  over  three  days.  During  the 
inquiry  it  transpired  that  on  being  releaeed  fmm  prison  a 
check,  representing  public  subscriptions  amounting  to  £600, 
was  handed  over  to  him.  After  the  sentence  of  disbarment 
had  been  passed  upon  him  he  gave  notice  of  appeal  to  the 
judges,  but  failed  to  put  in  an  appearance  at  the  appointed 
day  ;  and  notwithstanding  every  inquiry,  no  one  has  since 
heard  of  him.  It  was  rumoured  that  of  the  proceeds 
derived  from  the  sale  of  one  book  which  he  had  taken,  he 
actually  applied  a  portion  to  the  auntenance  of  a  brother 
barrister  (nince  dead),  who,  like  himself,  wns,  at  the  time 
of  the  commi>8ion  of  the  offence,  starving  and  almost 
dying.  Since  the  diaclorare  of  the  privations  endured  by 
Mr.  Weightman,  a  fund  has  been  established  by  all  the 
Inns  of  Court  to  alleviate  the  wants  of  the  poorer  members 
of  the  Bar. 

Irish  Kipboduotitc  Loan  ¥vsd. — On  Saturday  last 
the  Irish  Reproductive  Loan  Fund  Bill  was  passed  through 
committee,  after  a  protest  from  Mr.  Downing,  who  insisted 
that  it  was  a  very  inadequate  discharge  of  ihe  obligation 
imposed  on  the  Government  by  the  division  on  Mr.  Syuan'a 
motion,  and  was  .in  outrageous  departure  from  the  purposes 
to  which  this  Fund  was  originally  dedicated. 
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COUST     PAPES8. 


COTTRT  OF  BANKKUPTCY. 


SUTIKOS  FOK  next  week,  m  fiur  m  kppoiatod. 
MONDA  T. 

Before  the  Chizf  Cluk,  at  12  o'clock. 


BAHKBnPTB 

KATOBB  OF  SITTIIfO   1           8OU0ITOB 

CoTne 
O'DoDnell 

Prove  debta  and  vouch 

Adjoamed  prove  debt* 
and  vonch 

O'Retnlon  and 

do 

Morphy 

Wright 

do 

Boresford 

Adjooraed  reference 

Neill 

Costs 

FayilPGough 

Drmoke 

Artjonmnd  vouch  acct 

TUESDAY. 

Befo 

re  the  CooBT,  at  11  o'clock. 

Clarke 

Adjouned  1st  compo- 
siUon  sitting 

Cannon 

2nd  composition  sitting 
Ut  public  sitting 

Daggan 

Donoran 

do 

Molan 

do 

Uahy 

do 

Cncwali 

Final  examination 

Wallace  &  HagiU 

do 

Hazalton    and 

do 

Sheppard 

Doyle 

Adj.  final  examination 

Cannon 

do 

Uagrath 

Adjouned  1st  compo- 
ntion  sitting 

Boche 

Adj.  final  examination 

U'Alwnaa 

do 

Biekaid 

do 

Barton 

do 

Qiilrjr 

do 

O'Cosnor 

Audit  and  dividend 

GUman 

do 

Mamy 

Charge 

Connor 

Motion 

Before  the  Chrt  Clcbk,  at  12  o'clock. 

Graham 

Prove  debts 

Adjouned  prove  debts 
and  voodi 

DUIon 

Touch 

Kavanagh 

Adjourned  vouch 

nyan 

do 

WEDNESDA  Y. 

Before  t 

be  Chibf  Clibk,  at  12  o'dock. 

NeiU 

Adjourned  prove  debts 

Bone 

CoeU 

MoUoy  #  WaOom 

Potter  t  GQlinaii 

do 

Thotapum 

lannmhire 

Adjouned  prove  debts 

Ubatoncha 
Parker 

CosU 
do 

Categ  #  Clm 
Oldham  4  Eaton 

Conrtney 
UKeD»a 

do 

Goff 

do 

Cases  4  dag 

TBURSDAY. 

Before  the 

Chikt  RiaiaTBAB,  at  12  o'dook. 

Darcy 

Costs 

Ooff 

CammmKi 
Beraford 

do 
Adjourned  reference 

Goff 

Bridy 

Touch  account 

FRIDA  Y. 

Before  the  Codbt,  at  11  o'clock. 


Barton 

1st  composition  sitting 

Quirey 

do 

Page 

tst  public  sitting 

Horan 

do 

Chamnev 

do 

Camigie 

Final  examination 

Domvill 

do 

Dwen 

do 

Crone 

do 

Thompson 

do 

Hlattery 

Adj.  final  examination 

Holland 

do 

Meikle 

do 

Uoak 

do 

Singleton 

Confirm  sale 

Sloan   - 

do 

. 

Byrne 

Sale 

Rogers 

Application  for  certifi- 
cate 

Parker 

Audit  and  dividend 

O'DonneU 

do 

Berkley 

Examine  witnesses 

M'DonneU 

do 

Before  the  Chiif  Bsoistrab,  at  12  o'dook. 


Ladt  Lawtxbb.  —  Aocording  to  tbe  Chicago  Legal  Newt 
(edited  by  a  lady),  Miss  Lavinia  Goodell,  of  Janesville, 
Wisconsin,  has  been  admitted  to  the  Bar.  Tbe  Newt 
proceeds  thus  : — "  We  are  personally  acquainted  with  Miss 
Goodell.  She  is  a  young  lady  of  good  education,  fine 
appearance,  modest  bearing,  and  we  have  no  doubt  will 
succeed  well  at  tbe  Bar,  and  receive,  as  she  deserves,  the 
good  will  a&d  respect  of  her  brethren  in  the  Profession." 

BuBXT  BocnHKHTa.— ML  Bathelot,  an  officer  of  the 
Parisian  law  courts,  has  saved,  recenUy — valuable  records 
damaged  during  the  reign  of  the  commune  —  by  adopting 
this  plan.  He  cut  off  the  back  of  the  book,  so  as  to  leave 
only  the  mass  of  leaves  caused  by  the  fire  to  adhere  to  each 
other,  and  then  he  steeped  the  book  in  water  and  exposed 
it,  in  its  damp  state,  to  the  heat,  at  the  month  of  a  ealoriftre. 
Tbe  water  evaporating  raised  the  leaves,  one  by  one,  so  that 
with  care  and  caution  they  oould  be  separated.  Each  sheet 
was  then  deciphered  and  transcribed,  and  the  copy  was 
certified  by  a  legal  officer.  Thus,  it  is  stated,  that  about 
70,000  official  Acts  have  been  preserved.  The  appearance 
of  the  pages  is  described  as  curious,  for  the  writing  appeared 
to  have  been  of  a  dull  black,  while  the  paper  was  of  a 
lustrous  black,  resembling  velvet  decorations  on  a  black 
satin  ground,  >o  that  the  various  entries  could  be  deciphered 
without  difficulty. 


BIBTHS,  MARRIAGES,  AJTD  DEATHS. 


BIRTBB. 
OOOPBB— Angost  2,  at  Moontstn  View,  Bsataridge,  the  wife  iq 
G.  P.  Cooper,  Esq.,  solicitor,  of  a  aon. 


MARBIAOEB. 

COTTEI9HAM  end  THOMPSON— Angost  4,  *t  Christ  Choroh, 
Lsnesstei-gata,  the  Bon.  Walter  Courtansr  FepjrSi  yoimgest  aon  o< 
tbe  first  Earl  of  Cottenham,  formerly  I>ocd  Ulgfa  CbanoeUor  of 
England,  to  Ainv  Harriet,  only  daughter  of  LleoteDani-Colonel 
Thompson,  late  of  Her  Majesty's  fiSth  regt.,  and  grand-dangfater  of 
the  late  Llentonant-ColoDel  Thom|«on,  of  Her  Majesty's  27th  regt 


DEATHS. 

HEWITT— Angnst «,  at  Na  S3  KenUwarth.si|aaT«,  Bathgar,  aged  70 
years,  Matilda  Eleanor,  widow  of  tbe  late  BIcbard  Hewitt,  Esq., 
aoUdtor. 

HONCK— August  1,  at  77  Rathmlnss-read,  Tbomaa  Monek,  Esq.,  for 
many  ysarsan  olBoar  of  the  Court  of  Common  fleaa^  DatdiiL 
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DUBLIN  STOCK  AND  SHAKE  LIST. 


OESCRIFTION  OF  STOCK 

JOTT 

AUGUST 

Kn 

Sat. 

Unn.Tnea.,  Wed.' Thar 

1    31 

I 

3 

4 

5    1    6 

*tM 

Oovemmaitt. 

—  3  D  c  Coiuolt 

—  tlev  3  p  c  Stock 

921 

9>l 

— 

ti\' 

92|-2 

9't 

9I«I 

9>#i 

— 

9>ii 

9>ai 

INDIA  STOCK. 

—  5  p  c  July  •801   Trtfble.  at 

-  4  p  c  Oct.  '88r  Bk.  of  Iial. 



_ 

^ 

— 



•07* 

loall 

•~ 

— 

lOZt 



Banks. 

100    Btnk  of  Ireland 

lotl 

— 

— 

310-i 

3ioi 

3" 

25    BilMrntm  BanUnf  Oo.     .. 

S9t 

58* 

— 

581 

581-9 

59 

IS    iMxUmJointSlcdt 

— 

49* 

73 



_ 



P 

3t  Mimtter  Bmi  (UmUtd) 

Id 



— 

!^f 

?«».. 

go    iraOmatBaok    .. 

fioau 

604 

— 

604 

6il-a 

to-*|» 

15    iratim>at<ffUmrt,n(lMi} 

— 

as    Promnctal  SanJt 

— 



— 

88 

881 



10              Do.          New 

— 



— 

— 

35 



10    itoya/  Beatt 

— 

— 

— 

— 

30*1 

Steam.    • 

100   City  of  Dublin    .. 

» 



_. 

— 

— 

>o6* 

Shin  BoUdlng.  Co. 

sst 

-■ 

— 

~" 

~" 

~~ 

— 

«. 

i 

— 

— 

d? 

7    a^OopptrM.Oo.(Ued) 
I    Klllaloe  Slate  Co.  (Ht'd) 

16*1 



"1 

16^ 

261 

16/6 

7    MMn9Co.of/r*l<uH(urd) 

<4i 

h' 

— 

— 

6 

MUo«Uan*eiu. 

H 

10    Alllanea  »  Dulh  Coni.'  Oa^ 

— 

— 

— 

— 

loH 



— 



- 

48* 

fd 

— 

— 

^ 

«>» 

Railways. 

20    Cork,  Blackrock*Paaage 

_ 

— 

•— 

— 

— 

toil 

lOO    Unblin  and  Drogheda 

— 

— 

— 

— 

lU* 

lOO    Dnblln,  Wklow,  *  Wford 

— 

— 



771 

■OS    Gt.  Northern  and  Weatem 

- 

— 

— 

99 



100    Ot.  Soathem  and  Westera 

io8i 

— 

*« 

ioSlfl 

10WI109 

too    Midland  GL  Weatem 

Soit 

80 

— 

78i<i 

78H 

781 

S3    Waterford  and  Limerick  ,. 

33i 



•^ 

lOO    D.  *  D.,  4  p  c  Ouarant'd  S'k 

_ 

_ 

95 

_ 

SO    D.,  W..  AW.,»pci)8«0i 

— 

— 

— 

54 

— 

100    Gt.  Soath'n  *  Watt'n  4  p  c 

IQO 

100 

— 

100 

— 

100 

10    Iriah  North  Weatem  A  t  p  c 

— 



31 

3i 

— 

SO    Wat(d.«Llinenck,Sperd 

— 

— 

— 

— 

50    Da,  new  red,  1878,  S  p  e  ., 

iH 

— 

— . 

— 

iH 

— 

Hallway  Debentures. 

-    Belfiut  *  Nth'n  Cos,  4  p  e 

— 

»5i 

— 

951 

951 

95i 

—    Cork  and  Bandon,  4i  p  0 

— > 

_ 

100 

—    Dublin  A  Heath  i)  p  e     .. 

— 

— 

__ 

-- 

_ 

— 

—    D.,  W,  *  W.,  4J  p  c 

— 

— 

991 

— 



—    lit.  Soath'n  A  Wen'n,  4  p  c 

99 

99 

— 

99 

99 

99it 

-    ItlahNthWeatnUtCSpc 

— 

—    Midland  Gt.  Weit'n,  4^  p  c 

— 

— 

— 

— 

— 

— 

—    Do.,4|pc 

■"■_ 

.— 

— 

— 

— 

'  •  Sliarea  not  folly  paid  up  are  glren  In  ttatk$. 

Bank  B«te— (If  Uiaeaunt-4*  percent.,  $th  Angnit,  1874 
Of  Oepoatt— }*  per  cent..  «th  Anguft,  1874. 
Name  Dave— Auiput  13th  and  S7th,  1874. 
Aeconnt  Days— Angnat  14th  and  Mth,  1874. 
On  Saturdi^  bnaiieaa  commeneea  at  1 1  a.m.,  and  the  Stock  Brokers' 
Offlcea  deae  at  1  p.m. 


LEGAL    POSTINGS; 

HIGH    COURT    OP    CHANCERY. 

Punuant  to  an  Order  of  the  High  Court  of  Chancery  made  In  the 
Blatter  o(  the  Estate  of  Edward  Murpfa.T,  Ute  of  Orange  Lodge, 
Mountmellicli;.  In  the  auecn's  County,  Fanner  and  Merchant, 
deceased,  and  a  Cause,  John  Wrafter,  plaintiff;  Anne  Murphy, 
defendant,  and  bearing  data  the  SOth  day  of  May,  1874— the  Credlton 
of  the  laid 

EDWARD  MURPHY, 

who  died  In  or  about  the  month  of  April,  1873,  are,  on  or  before 
the  1st  day  of  SbPTEMIIKR,  1874,  to  nrnd  by  post,  pre-paid,  to 
Mr.  JoBii  A.  FmoBBALD,  of  Mo.  1*  Upper  Ormondniuay,  In  the  City 
of  Dublin,  the  8<dlcltor  of  said  Anne  Murphy,  the  Administratrix  of 
the  deceased,  their  Christian  and  surnames,  addreasea,  and  descriptions, 
and  in  case  of  flrma,  the  namea  of  the  partners  and  style  and 
title  of  tile  flrtn,  the  full  pnrtlculan  of  their  claims,  a  statement  of 
their  aocounta,  and  the  nature  of  the  securities  (if  any)  held  by  them ; 
or  in  default  thereof  they  will  be  peremptorily  excluded  fiom  the 
benefit  of  the  said  Order. 

Erery  Creditor  holding  any  aecnrity  Is  to  produce  the  same  before 
the  V1CS-CHAXC11.1.0B,  at  bia  Chambers,  Four  Courts,  Dublin,  on  the 
6th  day  of  NOVEMBER,  1874,  at  TwelTe  of  the  clock  In  the  forenoon, 
being  the  time  appointed  for  adjudicating  on  the  claims. 

Dated  thla  37th  day  of  June,  1874. 

A.  T.  CHATTERTON,  Chief  Clerk. 

JOHN  ROE,  BoUdtor  for  Plaintiff,  No.  27  Upper  SackriUe- 
street,  Dublin.  532 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 


COUNTT    OF    CORK. 


In  the  Matter  of 

the  EiUla  of 

Frederick  Jones,  AMignea  J 

of  Samuel  Digby  Wright, 

Owner; 

Thomas  Roes, 

Petitioner.! 

And  In  the  Matter  of 
theEsUteof 
Timothy  Sheehj,  Adminis- 
trator   o<    Henry    WllionI 
Wright. 

Owner; 

Patrick  Ronsrne,  Execn- 
torof  TbomaaBoaa,deoea8e<l,  | 
Petitioners. 


TO       BE      SOLD 
By  Order  of  the 
Landed    Estate^    Court, 
On  WBDNE8DAT, 
The  14tli  day  of  OCTOBER, 
1874, 
At  the 
AUCTION     ROOMS 
of  the 
Mean.  MARSH, 
SOUTH     MALL,     CORK, 
In  Three  Lot% 
The  following 
LANDS     and    PaEMtSRS, 
In  and  adjacent  to 
The  Town  of  Sklbbereto, 
In  the  Barony  <*  Weat  CailMIT, 
And  County  of  Cork, 

*!».:— 

LOT   I 
Part  of  the  Town  of  Sklbbereen  and  portion  e(  the   Lands  of 
Gortnaeloghy  and  Coronaa,  adjacent  thereto,  containing  418a  Sr  14}p, 
statute   meaanre,   held    in    fee,    and    producing   a  net    rental  of 
£414  Sa  8id. 

This  Lot  is  subject  to  a  jointure  of  £800  a  y«ar  for  the  1 
aged  70yearL 

LOT  » 
The  Lands  of  Bama,  held  under  Leaae  of  the  39th  day  of  A|><l, 
1748,  for  a  term  of  999  yean,  at  the  yearly  rent  of  £10,  late  cnmncT, 
and  produdng  a  profit  rent  of  £115  I'Js  aid. 
LOT  3 
An  nndlTlded  moiety  of  theMlU.  MUl-hooae,  Cottagea,  and  Garden 
of  Loriga,  Sklbbereen,  held  in  fee-tarm,  subject  to  £i  Us  4d  per 
annum,  being  a  moiety  of  the  head-rent,  and  producing  a  profit  rant 
of  £68  4s  8d. 


Bdf  alsdi 


Dated  this  19th  day  of  June,  1874. 


H.  R.  OBEENE,  Chief  Clerk. 


The  Biddings  will  be  taken  by  the  Ancttonaers  on  the  Mth  day  of 
October,  1874,  at  the  Auctloq-rooma  of  the  aald  Mean.  Miiaa, 
South  Mall,  in  the  City  of  Cork,  commencing  exactly  at  Tweln 
o'dook  noon,  and  they  will  be  submitted  to  Judge  Fhmagan,  at  hit 
Chambers,  on  the  Snd  day  of  Norember,  1874,  at  Kleren  o'clock  in  the 
forenoon,  without  further  notice  to  any  penon. 

DESCRIPTIVE    PARTICULARS. 

LOT  1 

The  Lot  emteaoes  a  ooi><det«Ue  extent  of  Bonding  Oroond,  wUoh 
Is  sure  to  become  a  m  at  ellglUe  InTestment  The  Cotic  SteanaUp 
Company  run  a  Steamer  Weekly  to  the  Port  of  Sklbbereen,  while  the 
Town  is  about  being  connected  by  Rail  with  the  Dnnmanwaj 
Termbiua  of  the  Weat  Cork  Railway.  Them  Is  axoellent  fishing  and 
riiooting  In  the  nelKhbourbood. 

LOTl 

The  Lands  of  Bams  are  situate  within  fire  milea  of  Sklbbereen,  and 
about  eight  milea  Iran  the  Town  of  Bantry.     Thla  Lot  la  all  In  the 
poaaeadon  of  one  tenant,  who  holds  under  a  Lease  for  three  Urea.  The 
rent  la  Teiy  moderate,  and  Is  paid  pnnetoally. 
LOT  t 

The  Mill  of  Loriga,  with  the  Houses  and  PremiaeB  attwdied,  Iks 
adjacent  to  the  Town  of  Hklbbereem  and  are  let  to  a  tenant  whs  hoidi 
under  a  Lease  fov  an  unexpired  term  of  yenrs;  one  moiety  of  the 

?'ofit  rent  arialng  thereout  being  payaMe  to  the  owner  In  this  matter, 
he  Mill  oommands   a   proaperoua  trade,    and   the   rent  Is  wdl 
aecured. 

For  rentals,  maps,  and  further  particulars  of  Sale,  apply  at  the 
Landed  EsUtes  Court,  Dublin ;  to 

PATRICK   KONATNE.  Esi|.,  the  BeoctTCT,  Hawthorn 

Cottage,  Drlmoleague; 
Mrnars.    MARSH    *    SON,    Anct'oneers,    BoutlCM*II< 

Cork; 
HENRY  T.  STEWART,  Esq.,  S3  Lower  Ormond-qasy, 

Dublin;  or  to 
THOMAS    DOWNE8.  SoUdtor  haTing  eurlage  of  Sale, 
501  83  Lower  Ormood-qoay,  Dublin;  and  Sklbbereen. 


BINDING  "THE  IRISH  LAW  TIMES."- 
SuiscUBais  sre  Infonned  that  they  can  have  THE  IRISH  LA  If 
TIMBS  AND  SOLICITORS'  JOURNAL,  with  TITLE  PAGE  and 
Coploos  INDEX,  Bound  at  the  following  Prices,  per  Volume,  rix.:— 
Whole-bound  In  Cloth.  S>.  Od;  half-bound  in  Lnw  Calf,  4a. ;  whole-boand 
In  Law  Calf,  Ba.  6d.  Alio  the  Acu  of  the  pest Seealona. printed  uniformly 
with  Thx  Irish  Law  Tiicis,  and  bound  up  with  Ths  Law  TiMsa,  or 
bound  up  separately,  at  proportionate  Ratea. 

Bt  JOHN  FaLCONEP., 
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THE  EFFECT  OF  THE  LAND  ACT  (1870)  UPON 

TENANCIES  FOR  A  YEAK  CERTAIN, 

Wbiobt  v.  Tsaor. 

Thb  Court  of  Excbeqaer  Ch&mber,  in  its  ebiborate 
jadgment  in  the  case  of    Wright  t.   Tracey  (reported 
in  to-day's  inae  of  ovir  Reports,  p-  142),  has  settled  a 
question  which  affects,  in  a  most  important  degree,  the 
relation  of  landlord  and  tenant     We  regret  that  the 
dedsion  is  not  fortified  by  the  authority  which  always 
follows  a  unanimous  decision  of  that  tribunal,  but  we 
rejoice  that  the  law  has  been  laid  down,  so  far  as 
r^ards  the  question  there  involved,  in  sudh  a  manner 
as  to  remove  it  out  of  the  limits  of  that  large  class  of 
cases  where  some  unsettled  law  point  exists,  waiting 
only  for  a  law-suit  to  arise  and  set  it  finally  at  rest. 
The  point  on  which  the  Exchequer  Chamber  was  called 
on  to  decide  arose  on  the  69th  section  of  the  Land 
Act  of  1870,  which  enacts  that  "Where  any  tenancy 
at  will,  or  less  than  a  tenancy  from  year  to  year,  is 
created  by  a  landlord  after  the  passing  of  this  Act,  the 
tenant  under  such  tenancy  shall,  on  quitting  his  holding, 
be  entitled  to  notice  to  quit,  and  compensation  in  the 
same  manner  in  all  respects  as  if  he  had  been  a  tenant 
from  year  to  year."    By  a  contract  in  writing  entered 
into  after  the  passing  of  the  Land  Act,  lands  were  let 
"■  for  the  term  of  one  year  certain  to  commence  on  25th 
March,  1871,  and  to  end  on  25th  March,  1872."    The 
qaestion  before  the  jCourt  was  whether  this  tenancy 
conld  come  under  tne  69th  section,  in  other  words, 
whether  a  tenancy  for  a  year  certain  is  less  than  a  tenancy 
from  year  to  year,  and  as  such  entitled  to  a  notice  to 
quit,  prior  to  ejectment  by  the  landlord.    The  majority 
of  the  Court  of  Exchequer  Chamber,  consistingof  White- 
side, C.J.,  Falles,  C.B.,  Fitzgerald,  J.,  and  Fiugerald, 
B.,  held  that  the  tenancy  was  not  less  than  a  tenancy 
from  year  toyear,  and,  as  such,  no  notice  to  quit  was 
necessary.    They  held  that  a  tenancy  from  year  to  vear 
mast  be  considered  as  recommencing  every  year,  follow- 
ing the  jadgment  in  Tomkins  v.  Laterance,  8  C.  &  P., 
729,  and  in  Gcmdy  v.  Jubber,  5  B.  &  S.  88,  and  that 
therefore  a  tenancy  created  for  a  year  certain  cannot  be 
considered  as  less  than  a  tenancy  which  begins  afresh 
every  year  it  exists.  Fitzgerald,  J.,  in  a  judgmentof  great 
erudition  and  learning,  considered  the  posidon  occupied, 
in  the  consideration  of  the  law,  by  a  tenancy  from  year 
to  year,  which  he  declared  himself  satisfied  to  have  been 
nnknown  in  the  time  of  Littleton,  but  to  have  gradually 
arisen  from  tenancies  at  will   which  were  Uien  well 
known.    In  support  of  this  opinion  he  cited  the  follow- 
ing passage  from  Timmons  v.  Ratvlmgon,  3  Bur.  1609, 
which  may  be  considered  as  a  condensation  of  the 
history  of  this  tenancy  to  be  found  in  the  andent  text 
writers  and  reports ; — "  Li  the  country,  leases  at  will,  in 
the  strict  legal  notion  of  a  lease  at  will,  being  found 
extremely  inconvement,  exist  only  notionally,  and  were 
succeeded  by  another  species  of  contract  which  was  less 
inconvenient.     At  first  it  was  indeed  settled  to  be  for  a 
year  certain,  and  then  the  landlord  might  turn  the 
tenant  out  at  the  end  of  the  year.  It  is  now  established 
that  if  a  tenant  takes  from  year  to  year  either  party 
must  give  a  reasonable  notice  before  the  end  of  the 
year,  although  that  reasonable  notice  varies  according 
to  the  custom  of  the  different  counties."   .An  argument 
which  bad  beoi  advanoed  on  behalf  of  the  tenant  that 


a  wide  interpretation  should  be  put  upon  the  statute, 
and  that  the  tenant  should  be  entitled  to  notice  to  quit 
in  cases  where  he  is  entiUed  to  compensation,  was  met 
by  the  observation  that  in  a  statute  of  this  nature, 
altering  the  established  law  of  real  property,  a  rigid 
interpretation  must  be  put  upon  its  language.  We 
agree  fully  in  the  language  made  use  of  by  Whiteside, 
C.  J.,  in  that  portion  of  his  judgment  which  relates  to 
this  point: — "The  legislation  which  is  to  bind  me  to 
fetter  the  plain  engagements  into  which  parties  capable 
of  contracting  have  entered,  must  be  clear  and  coercive. 
Freedom  of  contract  is  the  right  of  civiliced  man.  This 
novel  legislation  must  be  unmistakeablv  expressed, 
and  plainly  applicable  to  the  matter  in  hand.  This 
deosion  was,  however,  not  approved  of  by  the  minority 
of  the  Court,  consisting  of  O'Brien,  J.,  Dea^,  and 
Dowse,  BB.  It  is  unfortunate  that  judges  of  such 
eminence  should  find  themselves  constrained  to  differ 
from  the  decision  arrived  at  by  the  majority  of  the 
Court,  in  a  case  of  such  importance;  the  cause  of  that 
difference  of  opinion  is  to  be  found  in  the  ambiguous 
and  doubtful  language  of  the  section,  as  to  which 
some  of  their  lordships  expressed  themselves  in  terms 
of  no  qualified  disapproval  Indeed,  Fitzgerald,  J., 
observed  that  it  was  by  no  means  easy  to  put  a 
satisfactory  construction  upon  it.  The  opinion  of  the 
minority  was  that  the  tenancy  was  less  than  one  from 
year  to  year,  and  that  the  tenant  was,  in  consequence, 
entitied  to  a  notice  to  quit.  It  is  remarkable  that  this 
view  was  to  a  certain  extent  taken  by  the  Court  of 
Common  Fleas,  from  whose  decision  the  present  appeal 
was  brought.  They  also  held  tmanimously  that  the 
tenancy  was  less  tluui  a  tenancy  from  year  to  year ;  but 
the  majority  of  that  Court  (Monahan,  O.J. ,digientienle) 
held  that  the  section  "  was  not  intended  to  have,  and 
caimot  have  the  effect  of  defeating  and  annulling  con- 
tract:', and  that  as  the  tenant  in  this  case  has  contracted 
to  ^ve  up  possession  on  a  day  named  without  any 
noticu  to  quit,  for  that  is  the  meaning  of  the  contract, 
he  is  not  entitied  to  any  such  notice,  or  to  hold  on 
possession  in  defiance  of  his  own  covenant,  to  the 
contrary."  The  minority  in  the  Exchequer  Chamber, 
however,  agreed  with  Monahan,  C.J.,  in  thinking 
that  the  section  was  applicable.  They  held  that  the 
nature  of  a  tenancy  fivm  year  to  year  was  correctly 
defined  in  OxUy  v.  James,  13  M.  &  W.  214,  by 
Pollock,  C.B.,  as  "a  lease  for  u  year  certain  with  a 
growing  interest  daring  every  year  thereafter,  springng 
out  of  the  original  contract  and  parcel  of  it.  That 
being  the  nature  of  a  tenancy  from  year  to  year,  it 
followed  that  a  tenancy  for  a  year  certain  was  less  than 
it,  and  as  such  entitied  to  the  benefit  of  the  provisions 
of  the  69th  section.  Upon  the  whole,  we  think  that  the 
decision  of  the  majority  is  right  in  point  of  law,  as  it 
most  indubitably  is  in  point  of  natural  equity  and 
justice.  In  the  language  of  the  Lord  Chief  Justice, 
"  Reason  is  shocked  by  ^e  demand  made  upon  us,  not  to 
maintain  contracts  between  man  and  man,  bat  to  defeat 
and  destroy  them ;  but  it  is  consoling  to  find  law  enough 
in  the  books  to  enable  us  to  confirm  the  contract  here 
made  between  the  parties."  There  is  no  doubt  that,  were 
it  established  legally  that  a  tenant  who  has  entered  into 
an  express  agreement  with  his  landlonl  to  quit  at  the 
end  of  the  year  is,  still,  to  be  entitied  to  a  notice  to 
I  fluit,  and  that  the  landlord  is  to  be  exposed  to  the  tedious 
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delay  insulting  therefrom,  tenanciee  of  this  sort  would 
become  rarer  and  rarer,  and  in  process  of  time  would, 
in  all  probability,  become  almost  entirely  unknown.  A 
large  portion  of  the  land  in  this  country  is  held 
in  this  manner  under  what  is  known  as  "  dairy  agree- 
ments," and  the  effect  of  their  total  abolition,  as  we 
have  no  doubt  would  be  the  case  were  the  decision  in 
Wright  T.  TVacey  contrary  to  what  it  is,  would  be  most 
unfortunate  for  both  landlord  and  tenant.  Upon  the 
whole,  we  think  that  Wright  v.  Trac»/  (8  Ib.  L.  T.  R., 
142 — not  elsewhere  reported'),  will  certainly  be  quoted 
in  the  future  as  one  of  the  most  important  leading 
cases  in  the  yearly  increasing  number  of  decisions  to 
which  the  Irish  Land  Act,  1870,  has  given  birth. 


EXPECTED  LEGAL  APPOINTMENTS. 

The  Tima,  in  its  wisdom,  remarks  that :—  Ireland  will, 
perhaps,  be  astonished,  if  not  indigoant,  at  the  rumonr 
that  tbe  present  Government,  which  less  than  four  months 
ago  declared,  by  the  voice  of  the  Lord  Chancellor,  that 
the  number  of  Judges  on  the  Irish  Bench  was  ez- 
cessive  and  ought  to  be  diminished,  has  resolved  to 
appoint  another  Judge  in  the  Landed  Estates  Court.  In 
profeasional  circles  this  report  has  so  far  gained  consistency 
that  the  Solioitor-Gereral  for  Ireland,  Mr.  Ormsby,  who 
held  that  ofiSoe  for  a  very  brief  period  before  Mr.  Disraeli's 
resignation  in  1868,  and  who  was  re-appointed  on  tbe  return 
of  his  Party  to  power  in  the  Spring,  has  been  confidently 
named  as  the  new  Judge.  Such  an  appointment  would 
run  counter  with  ourious  directness  not  only  to  the  Irish 
Judicature  Bill,  which  the  Lord  Chancellor  introduced 
shortly  after  Easter,  but  to  the  personal  expressions  of 
opinion  elicited  on  that  occasion  from  Lord  Cairns  himself 
and  from  other  eminent  judicial  authorities.  The  Irish 
Judicature  Bill,  however,  m  spite  of  the  solemnity  of  its 
introduction  and  the  suspension,  as  was  generally  under- 
Stood,  of  Dr.  Ball's  appointment  to  the  Iri»h  Chancellorship 
in  order  that  its  operation  should  be  facilitated,  has  withered 
among  the  immature  fruits  of  tiie  Parliamentary  tree.  The 
appointment  by  Disraeli's  Government  of  an  additional 
Landed  Estates  Court  Judge,  after  the  facts  which  have  been 
proved  and  the  declarations  which  have  been  made  in  re- 
ference to  tbe  Irish  Judicature  Bill,  might  be  pronounced 
to  be  without  parallel  if  we  did  not  remember  that  Mr. 
Gladstone's  Government,  after  expressly  promising  not  to 
fill  up  the  vacant  place  on  tbe  Bench  of  the  Irinh  Court  of 
Exchequer,  raised  Mr.  Attorney-General  Falles  to  the  dignity 
of  Chief  Baron  just  before  resigning  ofiSce.  The  excuse  then 
was  that  there  was  no  time  to  make  any  reform  of  the  Irish 
Judicature,  and  that  a  refusal  to  elevate  Mr.  Palles  would 
have  simply  bene6ted  some  rival  at  the  Irish  Bar. 


ENGLISH  JUDGES  ON  CIRCUIT. 

Mr.  Justice  Brett  has  bad  scanty  justice  done  to  him 
by  the  accurate  reporter  who  records  tbe  doings  of  the 
Western  circuit.  The  cause  of  Strachey  v.  Oiborne,  tried 
at  the  Wells  assize,  might  seem  from  the  Timet  report  to 
have  been  gone  through  on  all  sides  with  the  gravity  which 
the  proverb  attaches  to  the  judge's  office.  A  work  of  the 
most  elaborate  and  universal  sarcasm  may,  as  far  as  tbe 
Timet  report  is  ooocerned,  be  consigned  to  the  same  oblivion 
as  the  most  common-plaos  statement  of  the  law  to  a  jury. 
A  lord  of  a  manor  and  patron  of  a  living  goes  to  law  with  a 
rector  about  cutting  off  some  branches  of  a  tree,  opening  an 
old  path  across  a  village  green,  and  taking  away  a  seat 
round  a  tree  near  the  churcfa-yard.  This  last  the  rector 
looked  on  as  a  nuisance,  while  the  squire  described  himself 
as  having  lately  repaired  it,  frniu  the  purest  motives,  for 
the  general  use  of  tbe  tenants  of  his  manor.  Out  of  aU  this 
the  judge  contrived  to  find  materisls  for  a  good  many  hard 
sayings.  When  Mr.  Justice  Brett  spoke  of  the  unbusiness- 
like way  in  which  country  gentlemen  and  clergymen  always 
set  about  any  dealings  which  they  had  with  each  other — 
when  he  went  on  to  say  that  agents  snd  attorneys  erred  as 
much  through  ovei>zeal  as  their  principals  through  careless- 
ness and  ignorance — when  he  even  spoke  disreapeotfully  of 


"  tbe  fine  speeches  of  counsel  "—the  gods  in  the  gallery  most 
have  felt  proud  that  they  were  neither  landed  proprietura 
nor  members  of  any  learned  profession.  It  was  not  a  bad 
fait  when  the  judge  said  that  the  connsd  on  one  ode  spoke 
of  the  "limbs"  cot  from  the  tree  to  imply  that  they  were 
of  the  bigness  of  tbe  trunk,  while  the  counsel  on  the  other 
side  called  them  "branches  "to  imply  tliat  they  were  o{ 
tbe  bigness  of  twigs.  But  that  among  many  sharp  sayiogi 
which  the  inextinguishable  laughter  of  the  audience  pro- 
nounced to  be  the  sharpest  was  when  Mr.  Justice  Brttt 
hinted  that  tbe  church,  the  mention  of  which  came 
incidentally  before  the  court,  was  a  "dandy  chnrch,"  and 
needed  to  be  surrounded  by  a  "  dandy  cburehyaid."  To  a 
Tima  reporter  these  things  may  seem  unworthy  of  notict. 
Local  hearers  are  more  easily  pleased.  They  are  ready  to 
welcome  a  judge  who  not  only  lays  down  the  law,  as  in 
duty  bound,  but  lays  it  down  in  such  a  way  as  to  show 
himself  a  master,  not  only  of  law,  but  of  dramatic  sarcasm.— 
Pall  AfcUl  Gazette. 


ADMISSION  OE  ADVOCATES  IN  BENGAL. 

Tbe  following  Rules  of  the  High  Court  of  JudHstiire  at 
Fort  William  in  Bengal  have  been  made  for  the  purpose  of 
regulating  the  admission  of  Advocates,  and  are  now  in 
force : — 

1.  Any  person  who  is  entitled  to  practise  as  a  Barrister 
in  Enghuid  or  Ireland,  or  as  an  Advooate  in  the  principal 
Courts  of  Scotland,  may  be  admitted  as  an  Advocate  of 
this  Court. 

2.  Every  person  applying  under  the  aforesaid  role  to  be 
admitted  as  an  Advocate  of  this  Oonrt,  must  prodnoe  a 
oertificate,  showing  that  he  is  entitled  to  practise  as  a  Bar- 
rister in  England  or  Ireland,  or  as  an  Advocate  in  the  prin- 
cipal Courts  of  Scotland,  together  with  satisfactory  tedti- 
monials  to  his  good  character  and  ability. 

8.  The  mode  of  applying  to  be  admitted  as  an  Advocate 
of  this  Court  shall  be  by  letter,  stating  the  date  on  which 
the  applicant  was  called  to  the  Bar,  whether  it  is  his  inten- 
tion to  practise  in  this  Conrt,  and  [in  the  case  of  an  appU- 
cant  who  claims  to  be  entitled  to  practise  as  a  Barrister  in 
England]  the  number  of  Terms  kept  by  him.  The  letter 
abtSl  be  addressed  to,  and  left  with,  the  Registrar  of  this 
Court,  in  its  original  jorisdiotion,  together  with, 

(1.)  The  oertificate  required  by  Rule  2. 
(2.)  Testimonials  to  character  and  ability. 

4.  The  Registrar  shall  circulate  the  letter  with  the  other 
documents  to  be  left  with  him,  to  the  Chief  Justice  and 
Pnisne  Judges. 

5.  Every  person,  on  being  admitted  and  enrolled  as  an 
Advocate  of  this  Court,  may,  without  the  payment  of  any 
fee  besides  the  admission  fee,  obtain  a  oertificate  of  admis- 
sion under  the  signature  of  the  Registrar  and  the  seal  of 
the  Court. 

6.  Any  Advocate  of  this  Court  may,  on  the  payment  of 
a  fee  of  Rs.  6  [to  be  paid  by  means  of  Conrt  fee  stamps], 
obtain  a  certificate  under  the  signature  of  the  Registtar 
and  the  seal  of  the  Court,  that  his  name  is  home  on  the 
roll  of  Advocates  of  this  Conrt. 

7.  The  Registrar  of  this  Court,  on  its  original  nde,  shall 
have  the  custody  and  care  of  the  rolls  or  books  wherein 
persons  are  at  present  enrolled  as  Advocates,  and  shall 
enrol  the  name  of  every  person  who  shall  be  admitted  an 
Advocate,  with  the  date  of  his  admission  in  cUpkaietical 
order,  in  a  roll  or  book  to  be  kept  by  him  for  that  purpose, 
to  which  roll  or  book  all  persona  shall  have  free  accees 
without  fee  or  reward. 


The  hTombig  Pott  reports  that  Sir  George  Honyman,  Bart., 
who  within  a  short  time  after  his  acceptance  of  the  post 
of  judge  in  the  Court  of  Common  Pleas  was  taken  saddenly 
ill,  has  recently  recovered  from  his  severe  indisposition,  and 
announces  that  he  wUl  resume  his  jndiraal  duties  in 
November  next.  He  will  spend  the  vacation  in  the  seith 
of  Franoe. 
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THE  IRISH  JUDICATURE  BILL. 

The  Soliciiort'  Journal  snys  that  the  postponement  of 
thU  Bill  for  »  year  has  raised  the  hopes  of  the  enemies  of 
Tetrenchment  in  both  branches  of  the  profession  io  Ireland, 
as  well  as  of  aU  those  whose  "simple  creed,"  to  nse  Lord 
Jastioe  Christian's  words,  is  that  "  as  much  public  money 
as  possible  should  be  spent  in  Dublin."  Already  we  see  in 
various  local  newspapers  speculations  as  to  the  new  judge 
of  the  Landed  Estates  Court,  and  expressions  of  triumph  at 
the  fiulare  of  the  "docking  scheme."  We  trust  that  these 
en>ectatioas  are  doomed  to  disappointment.  We  cannot 
bdieve  that  it  would  be  really  acceptable  to  the  good  sense 
of  the  body  of  the  professidli,  in  either  branch,  whatever  a 
few  noisy  people  may 'say  in  the  daily  papers,  that  an 
admitted  abuse  shoiild  be  coutinueH  for  an  avowedly 
political  end.  Even  the  deputation  which  was  sent  from 
the  Irish  Bar  to  the  Lord  Chancellor  in  the  spring  of  this 
year  were  obliged  to  confess  that,  comparing  the  amount  of 
work  to  be  done  in  Ireland  and  England,  and  the  judicial 
force  in  the  two  conntriee,  the  proposed  reduction  in  the 
Irish  Bench  was  only  too  moderate.  If  we  are  rightly 
informed  the  only  argument  ever  attempted  to  be  used  was 
one  to  which  it  was  impossible  that  Lord  Cairns  could  pay 
any  attention — viz.,  that  the  reduction,  coming  now,  after 
so  many  places  had  been  filled  up  by  the  late  Government, 
wonid  interfere  with  the  allotment  to  the  Conservatives  of 
their  due  share  of  patronage. 

It  is  said,  however,  and  with  some  force,  that  though 
this  may  be  true  of  the  Irish  bench,  taken  as  a  whole,  it 
does  not  apply  to  the  judgeship  at  present  vacant,  becanse 
the  Landed  Estates  Court  is    just  the  one  court  in  the 
eoontry  which  is  fully  supplied  with  work.     It  is  unfortu- 
nate for  this  argument  that  Judge  Flanagan  should  have 
thought  fit  to  certify  that  there  was  not  more  work  in  the 
ooort  than  he  and  his  officers  were  well  able  to  perform, 
and  that  Lord  Cairns  should  have  referred  to  this  certificate 
in  hia  place  in  the  House  of  Lords.     After  this  it  is  impos- 
nble  to  see  how  the  post  can  be  tilled  up  without  a  direct 
*'snnb"to  the  Lord  Chancellor.    That  "patronage,"  and 
not  need,  is  at  the  bottom  of  the  demand  is  manifest  from 
the  oontemptuous  rejection  in  one  of  the  most  clamorous 
quarters  of  the  suggestion  that  the  difficulty  might  be  met 
by  the  promotion  to  this  office  of  one  of  the  Bankruptcy 
judges.    It  is  true  that  in  Ireland  tlie  Bankruptcy  judges 
really  do  all  the  work  themselves,  and  that  neither  creditors 
SOI  bankrapts  would  be  at  all  satisfied  at  being  handed 
over  to  any  "  del^ate^"  bat  it  is  unquestionable  that  one 
judge  would  be  fully  able  to  get  through  all  there  is  to 
do  without  delegation,  if  only  it  were  understood  that  six 
days  is  a  usual  week's  work  in  busy  time.     We  have  been 
informed,  on  the  authority  of  one  of  these  judges  himself, 
that  taking  six  hours  as  a  day's  work  (ten  a.m.  till  four 
pjn.),  and  silting  six  days  a  week,  he  could  easily   get 
through  a  year's  work  in  three  months.    But  the  advance- 
ment of  one  of  these  gentlemen,   though  an  undeniably 
good  a{^intnient  in  itself,  would  not  lead  to  "  promotion  ' 
io  the  party  generally,  and  therefore  it  is  denounced  just  as 
strongly  as  the  idea  of  leaving  the  post  vacant.    It  is 
nuDonred,   indeed,  in  a  sort  of   under-current,  that  it  is 
alxolntely  essential  to  use  this  judgeship  as  a  means  of 
extricatiog  the  Irish  administration  from  a  difficulty  caused 
by  want  of  providence  in  one  of  the  lesser  appointments ; 
we  hope,  however,  that  this  is  without  foundation.    Tbe 
Attorney-General  recently  informed  the  House  of  Commons 
that  the  appointments  to  Irish  judgeships  were  made  by 
the  Cabinet,  and  we  sliould  be  slow  to  believe  that,  under 
these  circumstances,  there  can  be  any  ground  for  appre- 
hending the  perpeteation  of  a  barefaced  job.     Further,  it 
Dost  not  be  forgotten  that  the  promised  legislation  of  next 
year  muit  provide  for  a  decrease  of  the  Irish  judicial  force 
eeitainly  not  less  than  that  proposed  this  year ;  and  such  a 
provision  vonld  come  with  singularly  'bad  grace  from  a 
Government  which  bad  gone  out  of  its  way  to  postpone  its 
operation  by  themselves  filling  up  a  post  whi(^  they  had 
offidally  declared  to  be  unnecessary. 

If  in  tbe  face  of  these  considerations  a  twenty-second 
judge  should,  prior  to  the  next  meeting  of  Parliament,  be 
appointed  to  the  Irish  bench,  it  will  be  a  signal  instance  of 
that  which  the  wisest  and  moat  patriotic  of  her  sons  have 


long  recognised  as  the  bane  of  Ireland  ;  the  preponderance 
of  political  expediency,  in  its  lowest  form,  over  all  con- 
siderations of  utility  and  consistency. 

Assuming,  however,  as  we  c2o  assume,  that  the  firmness 
and  good  sense  of  the  Government  will  be  sufficient  to  keep 
them  clear  of  so  grave  a  mistake,  it  may  be  worth  while 
briefly  to  consider  in  what  respects  tbe  proposals  this  year 
submitted  to  Parliament  for  remodelling  the  Irish  bench 
are  snsoeptible  of  improvement 

In  tbe  first  place,  we  are  indined  to  agree  with  Lord 
Justice  Cbriatian ;  supported  aa  be  is  by  the  weight  of  Irish 
opinion,  not  in  Dublin  only,  but  io  the  counties ;  that  the 
number  of  twelve  cireuit.going  judges  ought  not  to  be 
diminished.  But  we  fail  to  see  any  reason  for  holding  that 
these  twelve  judges  should  be  arranged  in  three  Common 
Law  Divisions  of  tbe  High  Court,  It  will  not  be  forgotten 
that  the  separation,  which  the  position  of  the  courts  and 
the  nature  and  amount  of  tbe  business  to  be  transacted  has 
created  in  this  coimtry  between  equity  and  common  law 
practice,  prevails  but  to  a  very  limited  extent  in  Ireland, 
and  that  an  equity  judge  there  is  just  as  likely  to  have  had 
a  large  experience  at  Nisi  Prins  as  either  of  the  Chief 
Justices.*  There  would  therefore  be  neither  incongruity 
nor  inconvenience  in  requiring  all  future  judges  of  the 
Chancery  Divisiou  to  take  their  share  of  the  circuit  work ; 
and  such  judges  would  maintain  the  dignity,  and  display 
the  majes^,  of  English  law  in  the  Iri^  counties  just  as 
effeotoally  as  if  thqr  were  justices  of  either  bench,  or 
barons  of  the  Exchequer.  Twelve  judges  would,  howevw, 
be  too  few  to  despatch  all  the  Irish  business  ;  not  that  it 
bears  to  the  English  anything  like  the  proportion  of  12  to 
21,  but  that,  with  so  many  different  functions  to  perform, 
there  would  not  thus  be  scope  for  sufficient  subdivision  of 
labour.  A  division  of  four  judges  is  too  weak  to  sit  as  a 
Divisional  oourt,  and  at  the  same  time  detach  judges  to  try 
canses  and  take  chamber  work.  But  two  divisions  would 
be  ample  to  keep  down  all  the  common  law  business  in 
Dublin,  and  by  consolidating  tbe  diviuons  into  three  (one 
equity  and  two  common  law)  a  number  of  useless  officials 
might  be  dispensed  with,  not  only  without  detriment  to  the 
efficacy  of  the  courts,  but  even  with  an  increase  of  judicial 
power.  By  arranging  in  three  divisions  of  five  judges  each 
the  fifteen  judges,  which  we  think  would  prove  sufficient 
for  the  requirements  of  Ireland,  much  wasteful  multiplicity 
of  officers  would  be  avoided,  without  any  sacrifice  of 
judicial  efficiency.  This  plan  would  have  tbe  further 
advantage  of  grouping  cognate  subjects  in  the  same 
divisions,  instead  of  giving  a  >< fantastic  annexe"  to  two 
out  of  the  three  Common  Law  Divimons,  as  proposed  by 
the  Bill  of  this  Session,  as  amended.  And  it  could  \m 
carried  into  effect  at  unce,  and  without  any  interval  of 
"  transitioualism,"  such  as  was  contemplated  by  that  BiU. 


PROSECUTIONS  FOR  LIBEL. 
From  the  number  of  charades  of  libel  which  have  been 
lately  brought  before  the  Metropolitan  Police  Courts  it 
would  almost  appear  that  malevolence  is  on  tbe  increase. 
Scarcely  a  week  now  passes  without  some  fresh  instance 
of  an  individual  or  a  body  of  men  invoking  the  protection 
of  the  Lord  Mayor  or  of  a  Metropolitan  Magistrate  against 
allied  attacks  upon  their  conduct  or  character,  and  setting 
the  criminal  law  in  motion  for  the  punishment  of  tbeoffenders. 
The  old-fashioned  way  of  dealing  with  such  matters  was  to 
commence  an  action,  in  which  operations  were  restricted  to 
compelling  the  guilty  party  to  pay  a  compensation  in 
money,  proportioned  to  the  degree  of  his  offence,  and  of 
the  injury  which  it  had  caused.  Of  late,  however,  although 
we  are  by  no  means  quit  of  actions  for  libel,  the  fashion 
appears  to  have  changed.  Money  is  no  longer  regarded  as 
an  effectual  salve  for  wounded  feelings.  Nothing  short  of 
imprisonment  is  claimed  by  prosecutors,  with  many  profes- 
sions of  moderate  resentment,  and  of  a  pure  desire  to  serve 
tbe  public  by  ridding  it  of  the  pest  of  calumny.    It  is  very 

•  In  fact,  the  prennt  Ulster  of  tbe  Rolls  had  a  Terj  leading  circuit 
pnunlce ;  and  tbe  onl;  one  of  tha  present  judges  who  could  be  called 
aa  exekuitelK  Eqnttjr  coonsel  is  Baron  Fltsganld,  a  Common  Law 
Judge. 
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open  to  doabt  whether  the  innontion  ii  an  advantage. 
Criminal  proeeoationa  are  tbinga  which  ahonld  not  be 
lightly  undertaken.  Where  the  calumny  is  of  a  nature 
requiring  public  oorrectiou,  or  is  calculated  to  Bcandaliie 
public  morala  or  disturb  the  public  peace,  there  is  every 
reason  for  having  recourse  to  this  weapon  in  the  armoury 
of  the  law.  Private  individuals  have  as  undoubted  a  right 
to  resort  to  a  criminal  tribunal  in  these  cases  as  a  landowner 
has  to  take  civil  proceedings  against  any  one  who  steps 
without  leave  upon  a  foot  of  bis  land.  But  an  ertrame 
exrrcise  of  either  right  is  very  much  to  be  deprecated. 

The  procedure  at  the  hearing  of  these  charges  of  libel  is 
often  instructive.  Upon  the  first  opening  of  the  case  the 
defendant  is  usually  treated  as  a  very  grave  offander  indeed, 
whose  conduct  has  rendered  an  appeal  to  the  criminal  law 
nothing  short  of  a  duty  incumbent  upon  the  prosecution. 
Soon,  however,  the  tone  is  modified,  and  the  complainant, 
stepping  down  from  his  moral  pedestal,  appears  in  the  light 
of  an  avenger,  not  of  public  but  of  private  injuries.  The 
case  is  generally  brought  to  an  end  by  a  suggestion  from  the 
presiding  magistrate  that  an  arrangement  between  the 
parties  would  be  a  very  proper  conclusion,  and  after  a 
anfiicient  display  of  coyness  an  apology  is  offered  and 
accepted.  Very  few  of  these  cases  go  to  trial,  nor,  appar- 
ently, is  it  intended  that  they  should.  Wounded  pride  and 
undue  sensitiveneas  are  generally  among  the  springs  of 
action,  and  the  only  result  expected  is  that  the  defendant 
will  humble  himself  by  an  expression  of  regret.  It  has 
been  faid  that  an  apology  which  has  to  be  asked  for  is  no 
apology  at  all,  and  when  exacted  by  so  summary  a  method 
a*  inmctment  it  oan  hardly  be  of  much  value  as  a  proof  of 
contrition.  Whatever,  indeed,  may  be  be  the  object  of 
these  prosecutions,  and  whether  they  are  dictated  by  anger 
or  by  a  more  calculating  policy,  they  are  often  instituted 
without  earnestness,  and  dropped  almost  without  explana- 
tion. Perhaps  their  frequency  is  due  to  the  wise  discoura^^e- 
ment  recently  offered  by  the  law  to  actions  of  a  similar 
natnre.  Witiiont  a  Judge's  certificate  no  verdict  in  a  case 
of  libel  entitles  the  plaintiff  to  his  costs  of  suit  unless  it 
amounts  to  upwards  of  £10,  and  juries  have  of  late  shown 
a  great  disinclination  to  give  even  that  small  amount  of 
damages  without  proof  of  some  grievances  beyond  the  mere 
irritation  naturally  produced  by  angry  words.  There  is  a 
degree  of  abuse,  and  even  of  slander,  to  which  sensible 
people  ought  to  submit  without  flying  to  the  law  for  succour, 
nor  is  much  sympathy  ever  extended  by  juries  to  those  who 
for  insufficient  reasons  rush  into  litigation.  An  action  has 
thus  become  rather  a  costly  undertaking  in  cases  of  libel, 
and  the  conrequence  is  that  recourse  is  had  to  the  more 
vindictive  process  of  a  criminal  proseoution.  Accordingly  > 
a  man  is  often  assailed  as  a  criminal  because  bis  offence  >s 
not  serious  enough  to  secure  against  him  a  verdict  of  £10 
in  a  Civil  Court. 

The  instances,  however,  in  which  Police  Courts  are 
occupied  by  libel  prosecutions  are  not  confined  to  the  petty 
kind  of  charges  to  which  we  have  adverted.  But  the  gravity 
of  the  matters  in  dispute  does  not  nlways  appear  to  justify 
this  special  mode  of  procedure.  Only  yesterday  two  reports 
appeared  in  our  columns  of  such  prosecutions,  in  which  the 
most  intricate  inquiry  was  necessary.  One  of  them  has 
ended  for  the  present  in  the  committal  of  the  defendant  for 
trial,  and  is,  therefore,  not  now  a  fit  subject  for  comment 
In  the  other  a  gentleman  named  M'Dougall  was  accused 
of  publishing  a  libel  concerning  the  chairman  of  the  Emma 
Mining  Company,  the  unfortunate  history  of  which  is,  no 
doubt,  familiar  to  most  of  our  readers,  "tira  inquiry,  alter 
a  lengthy  invextigation  of  many  details  connected  with  the 
Company  and  the  way  in  which  it  had  been  got  up,  diverged 
into  the  affairs  of  other  Companies.  In  the  end  the  Magis- 
trate advised  the  withdrawal  of  the  paragraph  complained 
of,  upon  which  the  coonsel  for  the  prosecution  saiil  that  an 
apology  was  all  that  was  wanted,  and  the  apology  was 
accordingly  given.  If  the  only  object  was  to  obtain  an 
atonement  of  that  nature,  it  is  certainly  a  great  pity  that 
Uie  matter  was  brought  before  a  Police  Magistrate  at  all. 
The  subject  in  dispute  seems  to  have  been  far  more  suitable 
for  inquiry  in  an  action,  relating,  as  it  did,  to  very  compli- 
cated commercial  transactions.  Indeed,  it  may  well  be 
made  a  matter  of  grave  question  whether  it  should  continue 
to  be  possible  for  the  criminal  law  to  be  put  in  motion  by 


irresponsible  persons  merely  to  rehabilitate  the  credit  tad 
clear  the  character  of  an  individual.  In  the  theory  of 
the  law  a  libel  against  an  individual  is  indidaUs  becann  it 
tends  to  provoke  a  breach  of  the  peace — a  method  of 
procuring  rude  and  rapid  satisfactioQ  whioh  our  less  law- 
abiding  ancestors  were  willing  enough  to  adopt  It  ii 
certainly  rather  a  satire  upon  the  theory  when  we  find  that 
in  practice  that  whioh  the  law  is  asked  to  treat  as  a  pabUc 
offence  may  be  condoned  by  a  personal  apology.  An 
individual  ought  either  to  be  prohibited  &om  institstiig 
or  debarred  from  abandoning  such  proceedings  upon  hii 
own  authority.  When  the  libel  oompluned  of  is  so 
outrage  upon  morality  or  is  really  an  offence  against  public 
order,  criminal  proceedings  are  appropriate,  but  prints 
atonement  is  out  of  place.  When,  however,  merely  private 
objects  are  in  view,  however  reasoitable  those  objects  may 
be,  the  complainant  ought  to  be  restricted  to  tiie  smpla 
remedy  which  is  provided  for  him  in  the  Civil  Coorts  of 
Law.— 2%e  Timf. 


KELIGIOUS  EDUCATION  OF  INPANT& 

The  strongest  passion  of  hnman  nature  is  self-conceit 
Most  men  are  so  well  satisfied  with  themselves  that  they 
like  to  look  at  themselves  in  the  mirror  of  oApring.  If  a 
man  can  only  have  a  son,  name  him  after  himself,  see  him 
growing  up  to  look  like  him,  fix  on  him  his  pecaliir 
thoughts  and  habits,  teach  him  his  profession  or  bnsinea, 
coax  or  bully  him  to  many  to  suit  bim,  to  vote  his  political 
ticket,  employ  his  doctor,  and  join  his  church  or  be  a 
heathen  like  him,  as  the  case  may  be,  his  happiness  is  com- 
plete. It  is  because  these  capabilities  are  to  be  found  only 
in  boys  that  men  prefer  male  ofibpting.  If  he  would  look 
for  it  here,  Mr.  Darwin  might  find  a  stronger  argument  in 
favour  of  his  theory  of  the  descent  of  man  than  in  the  mere 
fact  that  all  men  have  a  good  place  for  a  tail,  and  some  men 
can  wriggle  their  ears.  We  have  always  regarded  tliii 
characteristic  of  mankind  as  one  of  the  meanest,  in  a  amsU 
way,  to  be  found  in  the  long  catalogue  of  human  weak- 
nesses. The  only  good  that  ever  comes  of  it  to  on 
knowledge  is,  that  it  sometimes  defeats  itself  by  sxdtinK 
opposition  in  the  subject.  The  human  clay  sometimes  ii 
unpliable  under  the  potter's  hand&  How  vividly  h» 
Dickens  portrayed  this  characteristic  in  "  Dombey  &  Son," 
in  the  person  of  the  senior  Dombey.  "  This  young  gentle- 
msn  has  to  accomplish  a  destiny,"  is  the  utterance  of 
thousands  of  tireeome  Dombey  s  in  our  world.  "  The  earth 
was  made  for  them  to  trade  in,  and  the  son  and  moon  were 
made  to  give  them  light ;  rivers  and  seas  were  formed  to 
float  their  ships ;  rainbows  gave  them  promise  of  fair 
weather ;  winds  blew  for  or  against  their  enterprises ;  atari 
and  planets  circled  in  their  orbits  to  preserve  inviolate  a 
syxtem  of  which  they  were  the  centre." 

The  paternal  foresight  is  not  oonfined  to  sublmiatj 
matters.  As  it  has  insured  for  the  offiipring  material  proa- 
perity,  so  also  it  has  worked  out  for  himself,  and  the  object 
of  his  affection  and  vanity,  an  unerring  scheme  of  etenud 
welfare.  Consider,  then,  how  harrowing  it  mnst  be  to  the 
paternal  heart  to  see  its  precautions  neglected  or  despised ! 
What  an  ungrateful  return  for  all  the  father  has  done  and 
suffered,  when  the  child  proposes  to  work  out  hia  own 
salvation  in  his  own  way  I  How  short-sighted  on  the  part 
of  the  child  when  the  father  has  saved  him  all  the  trouble  of 
thinking  for  himself  1  We  have  a  good  deal  of  sympathy 
for  the  father  who  is  a  believer  in  "  immersion,"  when  the 
child  hankers  after  sprinkling,  when  confession  gives  flux 
to  the  exercise  of  private  judgment,  predestmation  to  free 
will,  and  the  faith  that  the  world  was  made  between  Sunday 
and  Sunday  to  the  developments  of  modem  science. 

The  law  has  very  imiformly  ordered  tbat  the  duld  shall 
be  brought  up  in  ^e  reli^on  of  his  &ther.  Of  late  yean 
this  has  been  done  with  great  impartiality,  whether  the 
father  were  Catholic  or  Protestant,  Davit  v.  i>arM^  10 
W.  R.  245.  True,  the  English  Court;  of  Chancery  had 
engrafted  upon  this  rule  an  exception,  where  the  Catholic 
father  had  permitted  the  child  to  be  brought  up  in  the 
Protestant  faith  until  the  age  of  seven  to  nine  years,  sod 
the  child  had  acquired  an  attachment  to  that  futh ;  there 
the  father  was  held  to  have  abdicated  his  right  to  direct  the 
child's  religious  education  ;  and,  in  ordering  a  scheme  to  be 
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■atUed  for  hia  education,  the  eonit  dinregardad  a  direction 

IB  tlM  HihBt'a  will,  t^  the  child  ihoold  be  brought  op  in 

the  Roman  Catholic  faith,  Stoturton  -r.  Stmirton,  8  De  O., 

M.  &  O.  700 ;  HiU  r.  Hill,  81  L.  J.  Ch.  505.    But  the 

ooorti  ct  law  adhere  very  strictly  to  the  role  as  we  have 

gireii  it.     In  the  moat  recent  caae  (7n  re  Andraei,  8  L.  R. 

Q.  B.  168,  A.  D.  1873),  there  had  been  an  ante-nuptial 

anaiigemant  between  ThomM  Andrews,  a  Roman  Catholic, 

■ad  Ellen  Fleetcroft,  a  Protaetant,  who  were   about  to 

eontraot  marriage,  that  if  they  should  have  iaane,  the  boys 

■honid  be  educated  in  the  reli^on  of  the  father,  and  the 

girla  in  that  of  the  mother.    The  mairiiige  took  place  in 

1854,  and  they  had  issue,  a  son,  who  was  baptised  and 

faroogr^t  op  >  Boman  Catholic,  and  a  dangher,  the  infant  in 

qoaation,  who  waa  bom  in  1862.    This  dsoghter,  with  the 

asaant  at  her  father,  waa  bi^>tiied    a    Protaetant,  with 

PMtaatant  sponsors,  approved  by  him,  the  aame  year.    The 

bthar  diad  in  1868,  leaving  a  writing,  executed  two  days 

be&rs  hia  death,  by  which  he  directed  that  his  children 

shonld   be  baptised  and  brought  up  as  members  of  the 

Boman  Catholic  church,  and  in  the  event  of  his  death 

i^>poiiited   his  brother  guardian  of  his  children  for    the 

ezaeution  of  that  direction,    with  power  to  appoint  any 

other  Rnnian  Catholic  as  guardian  in  his  stead,  in  case  of 

hia  death  or  reaignation.    The  danghter,  from  the  time  of 

her  fsdher's  death,  was  maintained  siid  educated  by  her 

graBdmotlier,  and  from  the  age  of  two  years  had  been 

aoaoBtomed  to  attend  a  Froteatant  church,  and  bronght  up 

m  ita  principlea,  without  objection  or  interference  on  the 

part  of  any  one,  until  1871,  when  the  guardian  claimed  the 

coatody  of  the  infant  that  he  might  carry  out  her  father'a 

ariahea^  and  caused  her  to  be  sent  to  a  Boman  Catholic 

■ehool,  from  iriiich,  however,  the  grandmother  afterwards 

withtmid  her.     The  court  awarded  the  cnstody  of  the  child 

to   tlia  gnaidiao,    "notwithstanding  the  lateness  of  the 

appKoa tion,  and  the  apparent  harahneaa  of  such  a  proceeding 

towards  the  grandmother  of  the  child."    This,   however, 

was  put  on  the  ground  of  the  limited  discretion  of  the  courts 

of  law  in  such  matters.    This  case  illustrates  in  a  very 

forcible  manner  the  religions  impartiality  of  the  British 

ooorts,  as  between  two  oppoaite  faiths,  and  the  extreme 

•faauTdi^  of   the  British   distinction    between    law    and 

aqvity. 

This  impartiality  is  placed  in  a  still  stronger  light  when 
oOBitnsted  with  the  severity  of  the  same  courts  as  between 
£fler«nt  seets  of  the  Protestant  faith.  For  instance, 
examine  the  oaae  of  Thonuu  v.  Robert*,  3  De  O.  ft  a  758, 
A.  D.  1850.  In  July,  1845,  one  of  the  followera  of  a 
liiwfnKng  preacher  (who  styled  himself  the  Servant  of  the 
Lord),  havmg  no  property  of  his  own,  married  another  of 
the  sect  who  had  a  property  of  about  £5,000,  under  oircam- 
ataneea  leading  to  the  inference  that  the  marriage  waa 
hrauKht  about  entirely  by  the  influence  of  the  preacher, 
la  Febmaty,  1846,  the  wife,  having  manifeated  inaubordi- 
■ation  to  the  chief  of  the  sect,  was  deserted  by  her  husband, 
who,  with  the  chief  and  others  of  his  followera,  went  to 
nside  together  at  an  establishment  which  they  formed  and 
taBed  "Agapemone."  They  there  profesaed  and  acted 
npoo  the  doctoines  that  the  day  of  grace  had  passed  and  the 
day  of  judgment  commenced,  and  that  by  reason  thereof 
prayer  was  superfluous  and  unnecessary.  They  also  pro- 
Mssed  and  acted  upon  the  doctrine,  that  no  day  of  the 
»esk  ought  to  be  set  apart  as  one  of  peculiar  holiness. 
Shortly  ^ter  the  desertion  of  the  wife  she  was  delivered  of 
s  boy,  who  renuuned  in  the  care  of  bis  mother  and 
alaternal  grandmother,  at  the  residence  of  the  latter,  who 
propariy  provided  for  his  maintenance  and  education. 
EM,  a  firoper  case  for  restraining  thefiither  from  acquiring 
powansion  of  the  infant.  It  appeared  in  this  case  that  no 
iettlement  was  made  of  the  wife's  property  ;  that  she  was 
one  of  three  sisters,  all  of  whom  married  followers  of  the 
Servant ;  and  that  she  was  between  twenty-eight  and 
thirty  years  of  age.  "  Brother  Thomas,"  for  so  the  father 
was  caOed,  regardsd  his  wife's  pregnancy  as  a  punishment 
far  her  ha^^&Ung.  He  writea  to  his  "  beet  beloved,"  that 
"the  Servant  of  the  Lord  told  me  that  you  would  not  be  in 
yonr  present  state  unless  yon  had  rebelled  months  ago ;  and 
thus  you  will  snSer  for  it  in  not  being  able  to  go  about  with 
as  as  yoo  otherwise  would."  This  pleasant  fancy  excites  the 
in  «f  the  Viae^banodlor,  who  exclaims,  "  one  is  driven 


with  shame  and  indignation  to  hope  that  there  may  not  be 
a  second  human  being  capable  of  such  extoavagant 
indecency."  The  Vice-ChanopUor  then  goes  on  to  dironss 
the  character  of  the  home  to  which  the  father  proposed  to 
remove  the  child.  It  had  a  fair  outside,  for  on  the  top  of 
the  building  was  a  flag  with  a  lion  and  a  lamb  depicted  on 
it,  and  inscribed  "  O  bail,  holy  love."  The  Vioe-Chanoellor 
is  startied  at  the  existence  of  such  an  institation  "  not  on 
the  Euripus,  but  on  the  Bristol  channel,"  and  suggests  that 
its  name  was  "adopted  in  order  to  make  the  people  of 
Somersetshire  understand  or  guess  its  object ;  which,  how- 
ever, unluckily,  I  fear  that  very  few  either  there  or 
elsewhere  in  any  very  olear  manner  do."  He  thinks  it  may 
be  described  "  as  a  Spiritual  Boarding  House."  He  thinks 
that  "  their  stable,  aocording  to  the  description  which  Mr. 
Thomas  gave  me  of  it,  must  be  unexceptionable.  It  does 
not  appear  whether  the  Agapemonians  hunt,  but  they  seem 
distinguished  both  as  cavaliers  and  charioteers,  They  play 
moreover,  frequentiy  or  oocasionally,  at  lively  and  ener- 
getic games,  such  as  hockey,  ladies  and  all.  So  that  their 
life  may  be  considered  leas  ascetic  than  frolicsome."  The 
"  hockey "  business  was  resented,  it  seems,  by  the  Agape- 
monians, six  of  whom  deposed  that  it  "  is  not  a  game  like 
fbot-ball,  and  which  deponents  consider  very  ridiculous  to 
be  obliged  to  refer  to."  This  deposition  winds  op  by  the 
deelsration  that  their  "peace  is  like  a  river,  uid  their 
strength  the  munition  of  rocka"  By  "rocks  "  is  probably 
intended  the  anng  little  fortune  which  the  Servant  and 
Brother  Tbomas  had  acquired  for  the  saints  from  Mrs. 
Brother  Tbomaa.  On  the  whole,  we  quite  concur  with  the 
Vice-chancellor  when  he  says,  "  as  U^  would  I  have  on  my 
consoienoe  the  consigning  of  this  boy  to  a  camp  <n 
gipsies." 

ttimilar  doctrine  was  held  in  Be  Neabertf,  1  L.  B.  Ob. 
268,  A.  D.  1866.  A  father,  being  a  beneficed  defgyman  of 
the  Church  of  England,  appointed  his  widow  and  a  clergy- 
man guardians  of  his  infant  children  ;  the  widow  became  a 
member  of  the  sect  of  Plymonth  Brethren  ;  the  children, 
aged  respectively  fifteen  and  twelve  years,  were  ordered  to 
be  brought  up  as  members  of  the  Church  of  England,  and 
the  motlier  was  restrained  from  taking  them  to  a  chapel  of 
Plymouth  Brethren,  although  it  appeared  that  the  father 
was  unsettled  in  his  fiuth  and  associated  much  with 
dissenters,  and  the  elder  infant  made  an  affidarit  stating  his 
attachment  to  the  Plymouth  Brethren  and  his  desire  to  be 
brought  up  in  that  community.  Vicc-Ohaocellor  Bruce 
says,  the  "proposal  of  the  mother  amounts  to  nothing 
more  than  the  bringing  up  of  the  children  to  no  religion  at 
all,"  Turner,  S.  J.,  also  remarks :  "  The  congregation  may 
be  taught  by  any  person  who  believes  hims«f  inspired  at 
the  time.  But  this  is  not  the  way  in  which  children  should 
be  brought  up."  And  the  Yice-Chancellor  also  declares 
that  "  if  this  young  man  and  yoimg  lady  were  to  profess 
themselves  in  favour  of  ascribing  themselves  to  a  society  of 
this  description,  I  shonld  still  feel  it  my  duty  to  them  to 
prevent  it, — Albany  Lav  Journal. 


PRISONS  AND  PRISONERS. 
"We  learn  that  there  are  in  Great  Britain  ten  convict 
prisons  for  men  and  three  for  women,  the  male  convict 
prisons  having  accommodation  for  9,891  persons,  the  female 
convict  prisons  accommodating  1,391,  the  grand  total  being 
11,282.  The  male  prisons  are,  Millbank,  Pentonville,  Perth 
and  Paisley,  Portland,  Portsmouth,  Chatham,  Dartmoor, 
Waking,  Brixton,  and  Parkhurst.  The  female,  Millbank, 
Fulham,  and  Woking.  It  appears  that  the  firet  three  male 
convict  prisons — via.,  Millbank,  Pentonville,  and  Perth  and 
Paisley,  are  "Close  Prisons."  The  next  Uiree,  Portland, 
Portsmouth,  and  Chatham,  "  Public  Works  Prisons,"  and 
the  remaining  four,  Dartanouth,  Woking,  Brixton,  and 
Parkhnrst,  are  "Light  Labour  or  Invalid  Prisons."  Mill- 
bank  is  a  close  prison  for  women.  At  Fulham  and  Woking 
women  work  in  aasodation.  A  convict  always  passes  the 
first  stage  of  his  imprisonment,  which  in  all  cases  endures 
for  nine  montba,  in  a  doae  prison,  where  he  remnins  alone 
in  his  cell,  except,  of  course,  for  the  periods  allotted  to 
prayers  and  exercise.  When  this  system  of  solitary  confine- 
ment was  first  established  at  Pentonville  the  duration  of 
time  was  fixed  at  18  months    but  it  waa  fbiwd  that  the 
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mindi  of  piiBonen  became  enfeebled  by  long-continued 
isolation,  and  the  present  term  of  nine  months  was  fixed  as 
the  longest  to  which  prisoners  can  with  advantage  be  sub- 
jected. At  the  Public  Works  Prison  of  Chatham  enormous 
new  docks  have  been  constructed  by  convict  labour,  a  basin 
of  an  area  of  thirty-three  acres  being  excavated  there,  while 
at  Portland  the  same  labour  has  been  employed  in  the  con- 
struction of  a  breakwater  nearly  two  miles  in  length,  and 
running  into  water  SOft.,  or  60ft.  deep  ;  and  at  Portsmouth 
convicts  have  been  employed  in  demolishing  the  old  fortifi- 
cations and  enlarging  the  dockyards,  and  new  wings  have 
been  added  to  the  prisons  at  Chatham  and  Portsmouth,  all 
by  convict  labour.  The  earnings  of  these  public  works 
during  the  year  1871  amounted  to  £149,745,  leaving  a  clear 
balance  in  favour  of  these  prisons  of  £17,759,  all  expenses 
being  paid,  and  a  certain  sum  being  set  apart  as  prisoners' 
gratuities.  Female  priaoneis  have  been  employed  in  Wolung 
on  fine  work  for  the  International  Exhibition,  and  some 
very  neat  and  beautiful  work  has  been  produced  in  mosaic 
tiles  at  the  South  Kensington  Museum,  while  a  pavement 
of  mosaic,  to  snrronnd  the  tombs  of  Nelson  and  Wellington 
in  St.  Paul's  is  now  in  course  of  execution.  The  first 
Society  ever  established  in  England  for  the  assistance  of 
discharged  prisoners  appears  to  owe  its  origin  to  the  Rev.  J. 
T.  Burt,  of  Birmingham,  and  is  called  the  Birmingham 
Discharged  Prisoners'  Aid  Society.  This  Society  com- 
menced its  operations  in  1856,  and  assisted  chiefly  persons 
discharged  from  the  Birmingham  Oaol,  together  with  a 
few  released  on  licence  from  convict  prisons.  In  1857  Mr. 
T^hitby,  M.P.  for  Bedford,  with  the  assistance  of  a  few 
fneods,  sncceeded  in  establishing  in  London  the  Discharged 
Prisoners'  Aid  Sodetj,  to  which  he  and  Mr.  Banken  became 
bon.  secretaries,  and  the  late  Marquis  of  Westminster  presi- 
dent. This  Society  has  aided  upwards  of  8,300  men  and 
women  on  their  release  from  convict  prisons.  So  important, 
indeed,  are  its  operations,  that  before  it  has  existed  '20  years 
it  will  have  assisted  no  less  than  10,000  discharged  convicte. 


OONDIWOKS  IN  KESTKAINT  OF  MARRIAGE. 
It  is  not  often  that  cases  arise  nowadays  in  reference  to 
conditions,  whether  general  or  special,  in  discouragement  of 
marriage,  though  the  older  reports  contain  many  instances 
of  strange  and  even  grotesque  restrictions  imposed  by 
testators  and  others.  The  change  is  due  probably  more  to 
altered  habits  and  feelings  in  society  than  to  any  greater 
clearness  in  the  rules  of  law.  ^e  case,  however,  of 
Beliain  v.  BeUairt,  which  was  before  the  Master  of  the 
Rolls,  on  July  16,  turned  upon  this  point.  The  Rev. 
Heniy  Bellairs,  by  his  will,  made  in  1861,  gave  his  real  and 
personal  estate  to  trustees  upon  trust  for  sals  and  oon- 
vendon,  and  the  proceeds,  after  investment  as  directed  by 
the  will,  were  to  be  divided  into  forty  shares;  and  the 
income  distributed  among  his  seven  chUdren.  To  two  of 
his  daughters,  Laura  Parker  Bellairs,  and  Nora  Maria 
Stevenson  Bellairs,  he  left  ten  shares  each.  But  by  a 
codicil,  dated  November,  1871,  he  directed  that  on  the 
marriage  of  either  of  his  said  daughters  the  bequest  so 
given  should  cease,  and  in  substitution  thereof  he  bequeathed 
to  such  one  of  them  as  should  have  married,  four  shares 
only  of  his  residuary  estate.  The  testator  died  in  1872, 
and  this  suit  was  instituted  for  the  administration  of  bis 
estate.  He  died  entitled  to  considerable  real  estate,  which 
was  sold,   and  the  proceeds  invested,  and  also  to  some 

Sersonal  estate.  Subsequently  to  his  death  one  of  the 
anghters,  Laura  Parker  BeUairs,  married ;  and  the  question 
arose  whether  the  clause  of  forfeiture  contained  in  the 
codicil  was  void.  It  wag  contended  that  it  wits  good,  at 
least,  BO  far  as  the  fond  was  chargeable  upon  the  real 
estate.  The  Master  of  the  Rolls,  however,  held  the  forfei- 
ture clause  to  be  bad. 

There  can  be  no  question  either  on  moral  or  legal 
grounds  as  to  the  justice  of  this  decision.  The  fund  was  in 
tills  case  one  of  pure  personalty,  as  there  was  a  trust  for 
conversion  out  and  oat  But  it  is,  perhaps,  doubtful  whe- 
ther the  restraint  would  now  have  been  held  valid,  even  if 
the  interest  had  been  one  in  real  estate.  It  is  indeed  stated 
in  Jarman,  vol.  ii.,  p.  S8,  that  "  the  numerous  and  refined 
distinctioDB  on  this  subject  do  not  apply  to  devises  of  or 
chaiges  upon  real  estate,"  and  that  th^  owe  their  intro- 


duction to  the  ecclesiastical  courts,  which,  in  exercising 
their  jurisdiction,  borrowed  many  rules  from  the  civil  lav ; 
and  by  that  law  all  conditions,  subsequeut  or  precedent,  ia 
restraint  of  marriage  were  held  void.  The  courts  ia 
deciding  upon  such  questions  where  personal  estate  hu 
been  concerned,  have  steered  a  middle  coarse  between  the 
absolute  admission  and  the  absolute  exdosion  of  indi 
restrictions,  though  in  almost  all  cases  wide  and  genent 
restraints  have  been  disoouraged,  and  the  manifest  tendency 
has  been  strongly  against  all  conditions  of  this  kind. 
There  seems  to  be  a  great  dearth  of  authority  in  refeieDoe 
to  charges  upon  real  estate.  Jarman  cites  no  authority 
later  than  Atkyns'  Reporte  in  the  time  of  Lord  Chancdlor 
Hardwioke.  In  the  case  of  Reynuk  v.  Mariin  (3  Atkyns) 
that  great  judge  says  that  though  in  legacies  of  person^ 
estote  equity  follows  the  rule  of  the  civil  law,  as  carried  out 
by  the  ecclesiastical  oourts;  yet,  "estates  govemshle  by 
the  eonamon  law  of  this  kugdom,  without  reUtioo  to 
another  forum,  onght  not  to  be  influenced  by  another  law; 
and  this  being  a  good  condition,  it  cannot  in  law  be 
defeated,  and  there  being  a  full  breach  of  the  condition, 
as  law  will  not,  equity  cannot  help."  The  language  of 
Lord  Hardwioke  seems  to  indicate  that  even  a  oooditioB 
of  'orfeitnra  in  general  restraint  of  maniagv,  in  cases  of 
real  esteto  would  be  valid.  It  is  difficult,  however,  to 
believe  that  at  the  present  day  either  a  court  of  law  or 
of  equity  would  carry  out  such  a  rule.  The  general  prin- 
ciples of  public  policy,  and  the  tendency  to  relax  the 
stiffness  of  the  rules  of  the  common  law  would  certajnl; 
override  the  technical  rule  as  to  the  performsnoe  of  oondi- 
tions.  Nor  does  the  decision  in  Seyniih  v.  Martin  warrant 
such  a  condusioo,  as  the  restraint  in  that  case  was  not 
upon  marriage  generally,  bat  upon  marriage  without  oon- 
sent.  Many  competent  aatborities  have  advocated  the 
assimilation  of  the  law  of  real  property  to  that  of  pe^ 
sonalty ;  and  certainly  in  cases  of  this  kind,  which  arias 
incidentally,  there  seems  to  be  no  reason  why  any  soob 
'distinctions  as  to  the  kind  of  property  should  be  sutds.— 
Lwa  Timet. 


MALICE. 

The  di£BcuIt  question  of  what  constitutes  malice  hss  re- 
ceived further  illustratioo  in  the  case  of  Beg.  v.  PoKbUUn, 
22  W.  R.  558.  'llie  prisoner  was  indicted  under  24  ft  25 
Vict.  0.  97,  8.  61,  for  "unlawfully  and  malidoualy'"  com- 
mittiog  damage  (exceeding  £5)  to  property  by  breaking  a 
window.  In  &ct,  he  broke  the  window  with  a  stone  which 
he  flung  at  some  person  standing  near,  but  the  jury  negv 
tived  any  intention  to  break  the  window.  On  a  case 
reserved  the  Court  of  Criminal  Appeal  held  that  he  had  not 
committed  an  offence  under  the  stetute,  though  they  inti- 
mated au  opinion  that  if  the  jury  had  found  that  when  he 
threw  the  stone  he  knew  that  it  was  probable  it  would 
break  the  window,  he  would  have  been  guilty.  The  first 
thing  to  observe  on  this  is  that  the  court  held  that,  in  using 
the  word  "  raalicioasly,"  the  statute  did  not  mean  a  geneial 
unlavrful  intent,  but  an  intent  to  do  the  unlawful  act  of 
damaging  property.  But,  in  the  second  place,  in  intimating 
(what  we  have  no  doubt  they  would  if  necessary  have  held) 
that  it  would  have  been  sufficient  to  bring  him  within  the 
statute  if  he  had  known  the  damage  to  proper^  to  be  a 
probable  consequence  of  bis  act,  and  yet  had  done  it,  thfy 
say  in  effect  that  there  need  not  be  a  parpott  to  do  the 
dunage ;  it  is  enough  if  there  is  a  recklatneu. 

The  decision  appeagrs  to  us  one  of  great  importance,  for 
it  indicates,  though  it  does  not  precisely  lay  down,  a  dis- 
tinction which  has  been  hardly  eqough  recognised  in  law, 
and  which  has  indeed  been  sometimes  deliberately  ignored. 
It  would  not  be  wrong  to  describe  this  distinction  as  a  dis- 
tinction between  the  quality  and  the  quantity  of  the  intent 
It  is  esteblished  law  and  sound  reason  that  if  a  man  does 
an  act  which  produces  what  may  be  fairly  desciibed  as  a 
necessary  consequence,  that  is,  such  a  consequence  as  any 
person  doing  the  act  would  neoessaiily  foresee,  it  is  all  one 
as  though  he  intended  that  consequence,  although  that  con- 
sequence was  not  the  purpose  or  motive  of  his  action.  In 
the  language  of  the  law  (which,  if  in  this  respect  not  per- 
fectiy  logical,  is  practically  convenient  and  could  not  be 
easily  replaced  by  any  other  way  of  speaking)  ha  did  intaui 
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the  oonaeqaeoos.  This  b  the  effect  of  what  the  oonrt  in  ' 
the  present  case  intimated  the;  vrould  have  held  if  the  jury 
had  found  that  the  prisoner  knew  the  probable  conaeqaence 
of  his  aet  to  be  the  breaking  of  the  window  ;  and  this  is 
what  the  Coart  did  dedde  in  JUg.  v.  Ward,  20  W.  B.  893, 
li.  R.  1  C.  C.  B.  366,  where  the  prisoner  was  held  guilty  of 
"  Qolawfally  and  malidonaly"  wounding  a  man,  though  he 
had  no  malioa  sgainst  the  partionlar  indiTidual,  and  did  not 
eren  design  to  ^oot  him,  bnt  fired  in  his  direction  in  snch 
a  way  that  the  bittiog  of  him  was  the  natural  and  probable 
OQDseqaenoe  of  Um  act  The  probable  coesequence  was 
neceanriJy  within  his  contemplation,  and  was  recklessly 
disregarded.  There  was  mough  intention  to  make  malice, 
thongh  the  intention  was  not  conpled  with  a  purpose. 

Bat  on  the  other  hand,  if  the  only  thing  intended  is 
altogether  different  from  the  consequence  which  actually 
foilowa,  where  the  actual  consequence  is  not  only  beyond 
Ae  purpose  bat  beyond  the  contemplation  of  the  prison 
doing  the  act,  where  it  is  not  only  undesigned,  bnt  is  not 
such  a  consequence  as  he  may  fairly  be  held  to  have  fore- 
seen as  probable,  then  no  intention  to  produce  the  conse- 
qnenoe  can  be  rightly  attributed,  and  the  act  cannot  be  said 
to  be  done  malicioaaly. 

Here,  however,  a  qualification  arises,  which  turns  upon 
the  quality  or  nature  of  the  intent.     If  the  prisoner  in  the 
case  in  question  could  fairly  be  held  to  have  had  in  his 
oantemplation  that  his  throwing  the  stone  would  probably 
cmnse  damage  to  property,  we  think  we  shall  not  be  wrong 
in  saying  that  he  would  have  been  held  guilty,  although  the 
iieciiM  damage  done  was  not  that  which  he  contemplated. 
/,  for  instance,  throwing  the  stone  recklessly  in  the  direc- 
tion of  one  window,  the  stone  had  glanced  off  and  struck 
another  window,    niis  would  be  like  the  old  and  undoubted 
case  of  poison  laid  for  A.  and  taken  by  B.,  or  one  person 
■hot  at  and  another  killed.    The  quality  or  nature  of  the 
intent  answers  to  the  effect  produced,  or  the  consequence 
which  follows  is  of  the  same  nature  and  quality  with  that 
intended,  though  the  precise  operation  is  different.    There 
is  not  a  mere  general  intent  to  do  an  unlawful  act ;  but 
there  is  an  intent  to  do  an  unlawful  act  and  produce  an  un- 
lawful consequence  of  a  particular  kind  ;  and  an  unlawful 
act  of  that  particular  kind  is  in  fact  done,  and  an  unlawful 
consequence  of  that  particular  kind  produced. 
_  It  ^>pears  to  as  that  this  is  a  true  and  reasonable  dis- 
tindwn,  and  the  one  that  most  ultimately  prevail.    And  it 
is  tiiis  distinction  that  is  so  grossly  violated  by  the  old 
dicta  laying  down  that  any  homicide  done  in  the  conrse  of 
a  felonious  act  is  murder.     We  have  on  a  former  occasion 
stated  our  conviction  that  this  technical  and  arbitrary  rule 
would  not  now  be  acted  upon,  and  we  are  glad  to  observe 
that  in  the  present  ease  Blaekbnm  and  Lush,  JJ.,  both 
intimate  their  dissent  from  it.    Xiotd  Coleridge,  however, 
goards  himself  against  being  "supposed  to  throw  any  doubt 
Vfoa  the  antborities  which  have  been  cited  to  show  what  is 
soBdent  to  constitute  malice  in  the  case  of  murder  ;  they 
rest  upon  principles  of  common  law,  and  do  not  appear  to 
be  applicable  to  an  offence  created  by  statutory  enact- 
ment."    We  cannot  appreciate  this  reasoning.    When  a 
statots  uses  the  term  malice,  it  must  be  supposed  to  ase  it 
in  the  sense  wiiich  it  has  acquired  in  law ;  and  if  a  par- 
tiealar  state  of  drcumstances  would  prove  malice  at  common 
law  the  like  drcnmatances  ought  equally  to  prove  it  under 
tile  itatate.     It  appears  to  us  impossible  thai  the  construc- 
tioD  of  the  words  of  a  statute  should  not  reflect  back  upon 
the  constmction  of  similar  words  in  a  branch  of  common 
law  which  is  Mi  pari  materia  with  the  statute.     We  regard 
the  piesent  case  in  that  light,  and  look  upon  it  as  one  of 
gnat  and  leading  importance. — Soliciton'  Journal. 


UABELiry  OP  CARKIERS. 

A  question  of  interest  to  common  carriers  was  decided 
by  the  Coart  of  Exchequer,  Westminster,  in  the  Oreat 
Utrtkem  Saitvay  Co.  r.  Uneafield,  80  L.  T.  R  S62.  The 
iMts  were  these :  On  the  fith  July,  1872,  the  defendant 
seat  a  hirrsr,  carriage  paid,  by  the  plaiiitiffii'  railway,  from 
King's  Cross  to  the  Sandy  Station,  on  their  line,  consigned 
to  himself  at  that  station .  On  tlie  hone's  arrival  at  Sandy 
at  lu.8  p.m.  the  same  evening,  there  was  no  one  there  to 
reonve  it  on  the  defendant's  behalf,  and,  the  defendant  and 


his  residence  being  unknown  to  the  plaintiA'  servants  at 
the  station,  the  horse  was,  by  the  station  master's  direction, 
taken  to  an  adjacent  livery  stables  for  safe  costody. 
Shortiy  afterward,  about  10*40  p.m.,  the  defendant's  ser- 
vant arrived  at  the  station,  and  asked  for  delivery  of  the 
horse,  when  he  was  told  by  the  station  master,  who  hud 
gone  to  bed,  but  was  called  up,  that  it  was  at  the  livery 
stable,  and  could  be  had  on  payment  of  the  livety  charge, 
which  a  man  belonging  to  the  stable,  who  oame  up  at  tiie 
moment,  said  would  be  6d.  This  the  defendant's  servant 
refused  to  pay.  The  next  day  the  station  master  offered  to 
allow  the  defendant  to  take  the  horse  away  without  paying 
the  livery  charges,  but  the  defendant  refused,  requiring  the 
horse  to  be  delivered  at  his  house,  and  compensation  to  be 
made  to  him  for  lost  time.  The  horse  remained  at  livery 
until  the  18th  November,  when  the  station  master  sent  it 
to  the  defendant's  residence^  no  demand  being  then  made 
on  the  defendant  for  the  livery  charges.  The  livery  stable 
keeper  subseqnentiy  sent  in  Ins  bill,  amounting  to  £17,  to 
the  plaintifls  for  the  keep  of  the  horse  from  fith  July  to 
18th  November,  at  17b.  6d.  a  wedc  whidi  was  admitted  to 
be  a  fair  and  reasonable  chaiige.  This  the  plaintiift  paid, 
and  sobmqnenUy  sued  the  d^ndant  in  the  County  Coart 
to  reoover  the  amoant.  The  learned  judge  gave  jndgmefit 
for  the  defendant,  on  the  ground  that,  the  payment  of  the 
lively  charges  and  the  delivery  of  the  horse  to  the  defen- 
dant being  voluntary  acts  on  the  part  of  the  plainti£b,  they 
were  precluded  by  their  own  acts  from  recovering  against 
the  defendant,  and  that  there  was  no  contract,  express  or 
implied,  upon  which  they  could  foond  their  claim.  On 
appeal  from  that  decision  the  court  held  (reversing  the 
decision  of  the  County  Conrt  judge),  that  as  the  plaintiffi 
were  bound  to  take  reasonable  care  of  the  hone  on  its 
arrival,  when  no  one  was  there  to  receive  it  on  the  defen- 
dant's behalf,  they  were  justified  in  sending  it  to  the  livery 
stable,  and  that,  whatever  question  there  may  be  as  to  the 
right  to  refose  delivery  of  the  hoise  to  the  defendant's 
servant,  except  on  paymeDt  of  the  livery  charge,  on  the 
evening  of  its  arrival,  yet  on  the  next  day  the  defendant 
was  clearly  in  the  wrong  in  refusing  to  accept  the  station 
master's  offer,  and  take  his  horse  away ;  and  that  the 
plaintifls  were  entitled  to  recover  from  the  defendant  the 
expenses  rightly  incurred  by  them  for  his  benefit  in  the 
keep  of  the  horse  at  the  livery  stable.  This  decision  is  in 
conformity  to  the  decisionB  iu  Notara  t.  Henderton,  L.  B. 
7  Q.  B.  226  ;  41  L.  J.  158,  Q.  B.,  and  2%e  Cargo,  ec  ilr^os, 
Oaudet  ▼.  Broan,  in  the  Privy  Council,  28  L.  T.  Bep.  N.  S. 
745  ;  L.  R.  6  P.  0.  Cas.  134 ;  42  L.  J.  49,  Adm.— n« 
AtiaiHy  Lma  Jowmal. 

SCENE  BETWEEN  A  COUNTY  COURT  JUDGE 
AND  A  SOLICITOR. 

The  following  report  of  a  "scene  "  in  an  English  Court 
of  Justice  appears  in  one  of  our  legal  contemporaries.  We 
are  happy  to  say  that  no  Irish  advocate  could  so  forget 
himself,  and  also  that  no  Irish  judge  would  tamely  suffer 
such  indignity. 

At  the  last  sitting  of  the  Hertford  County  Court  (Mr. 
Joaiah  Smith,  Q.O.,  Judge)  an  action  was  brought  to 
recover  the  value  of  a  lamb. 

Oarrold  appeared  for  the  defendant. 

At  the  close  of  the  defendant's  case  the  following  took 
place: — 

His  HosoDB  referred  to  two  officers  of  the  Court,  who 
said  that  a  ewe  would  not  allow  a  lamb  to  suck  her  of  the 
age  mentioned  unless  it  was  her  own,  and  subsequently  said 
he  thought  the  preponderance  of  evidence  was  on  the  side  of 
tho  plaintiff,  and  he  must  give  a  verdict  for  the  plaintiffl 

Garrold  said  if  that  were  the  case  he  should  go  into  the 
qaestion  of  value. 

Millichtunp  said  the  lamb  would  not  be  sold  for  more 
than  26s. 

Comer  said  the  plaintiff  did  not  want  the  money.  He 
wanted  the  lamb. 

His  Honour. — Then  I  order  the  lamb  to  be  given  up. 

Oarrold. — I  can  only  say  that  your  ruling  in  this  case  and 
in  a  previous  one  to-day  is  anything  but  what  I  should 
expect  from  a  judge.  Here,  iiavies,  is  my  fee  [throwing 
down  a  guinea  upon  the  table].  I  wont  take  the  mcoey  of 
a  poor  man  after  such  mling  as  this. 
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His  HoHOVR.  —Such  language  as  that  is  moat  disrespectful 
to  the  Court. 

Oarrold. — After  two  such  decisions  as  I  have  heard  from 
yon  to-day,  thore  is  little  wonder  that  one  should  remark 
upon  them. 

His  Honour. — I  will  not  be  catechised  by  yon  as  to  my 
decixious.  I  have  found  that  the  preponderance  of  evidence 
was  in  favour  of  the  plaintifil  and  I  have  decided  accord- 
ingly. It  would  be  vary  easy  for  me  to  shelter  myself 
buiind  a  rule  of  law,  by  which  it  is  for  the  plaintiff  always 
to  prove  his  case,  bat  instead  of  that  I  have  acted  in  the 
most  conscientious  way  possible. 

Oarrold. — Tou  have  sought  the  opinion  of  two  officers  of 
your  own  Court  on  the  subject,  and  yon  must  have  been  very 
much  in  doubt  when  yon  did  ^at. 

Hia  HoNODB. — No,  no  ;  not  at  all.  I  was  merely  seeking 
out  the  truth,  and  if  I  had  chosen  otherwise  I  need  n<>b 
have  taken  even  that  trouble. 

Oarrold.-  But  you  have  called  upon  two  officers  of  your 
own  Court,  and  then  you  have  not  followed  their  evidence. 

His  HoNOUB. — It  is  not  because  I  call  them  that  I  am 
bound  to  believe  them.  This  is  the  way  in  whidi  I  am 
rewarded  because,  instead  of  fallowing  the  simple  rule  of 
laV,  which  I  might  do,  I  have  taken  trouble  to  sift  out  the 
truth,  and  to  decide  the  ease  consoieDtiously  upon  its 
merits. 

Oarrold. — Ton  have  to-day  already  in  another  case 
quoted  law,  and  then  acted  beyond  it  directly  afterwards, 
and  now  you  go  against  your  own  witnesses. 

His  HoVOUB. — Yon  are  referring  to  the  case  of  master 
and  servant,  and  I  hold  that  where  insolence  is  gross  on 
the  part  of  a  servant  it  is  a  proper  ground  for  dismissal. 

Oarrold. — But  you  evidently  didn't  know  the  law  on  the 
su^ect    Yun  ruled  two  ways  in  almost  the  same  breath. 

His  HoHODB. — I  will  not  allow  such  language  to  the 
Court.     It  is  most  disgraceful. 

Oarrold. — I  ask  yon  to  adjourn  the  case,  and  you  won't 
do  it.  I  could  bring  twenty  witnesses,  reepeotable  faimera, 
who  would  show  you  that  you  are  wrong. 

His  HoHOCB. — I  preside  over  twelve  Courts,  and  have 
done  so  for  nine  years,  and  I  never  in  all  the  other  eleven 
met  with  anything  one  half  so  improper  and  so  indecent  as 
this.  On  the  contrary,  I  have  always  been  treated  with  the 
greatest  deference  anit  respect. 

Oarrold. — ^Yon  have  driven  good  practitioners  away  from 
this  Court  by  yoiu  decisions,  and  you  will  drive  away  more 
yet 

His  Honour. — With  regard  to  my  decisions,  only  once 
in  nine  years  has  a  decision  of  mine  been  set  aside,  and 
even  then  I  was  subsequently  upheld  by  the  House  of 
Lords. 

Oarrold. — Yoar  Honour  has  taken  care  not  to  give  much 
chance  of  making  appeals  against  your  decisions. 

His  Honoub. — .^JD  I  really  to  sit  here  and  listen  to  such 
affronts!  I  am,  as  one  of  the  jucUes  of  the  land,  a  repre- 
sentative of  Her  Majesty,  and  I  have  powers  which  I 
might  exercise  for  my  own  protection  and  for  the  preser- 
vation of  the  dignity  of  the  Conrt. 

Oarrold. — I  say  your  rulings  have  been  a  coiistant  source 
of  annoyance  and  loss  in  this  Court. 

His  Honour. — Such  conduct  as  this  is  enough  to  in- 
capacitate a  judge  from  doing  his  duty.  I  have  never  in  any 
of  my  other  Courts  met  with  such  indignity. 

CoTTier. — I  hope  your  Honovu:  doesn't  include  me  in  that 
obnervstion. 

His  Honour. — Daring  the  comparatively  short  time  that 
you  have  practised  before  me  you  have  acted  with  becoming 
courtesy  and  regularity ;  and  as  to  Mr.  Gwillim,  it  would  be 
impossible  for  any  judge  to  receive  more  conrteons  and 
proper  regard  from  an  advocate  than  I  do  from  him ;  but 
Mr.  Garrold's  conduct  and  maimer  to-dsy  and  on  some  other 
occasiona  are  beyond  all  precedent.  After  a  pause.  His 
Honour  said :  No  doubt  when  Mr.  Garrold  comes  to  think 
coolly  over  this  matter  he  will  express  regret  for  the  way  in 
which  he  has  treated  the  Court. 

Oarrold  (who  bad  been  in  conversation  with  the  registrar 
and  the  high  bailiff  for  some  moments),— Oh  no,  he  won't 
do  any  8U(di  thing.  He  is  just  telling  the  registrar  that  he 
withdraws  irom  aH  cases  in  which  he  was  engaged  in  this 
Conrt  as  an  advocate. 


His  HoNOUB.— Tlumk  yon;  I  am  much  obliged  to 
yon. 

After  another  pause.  His  Honoub  said  : — I  was  much 
influenced  in  this  oAse  in  favour  of  the  phuntiff  by  the 
demeanor  of  the  defendant  in  the  witness-box,  which  I  most 
say  did  not  commend  itself  to  me. 

ISome  time  passed  after  this,  during  which  his  Honour 
was  BO  agitated  and  evidently  so  much  hurt  that  he  was  not 
able  to  continue  the  business.  Then  he  said :  I  am  exceed- 
ingly sorry  now  that  the  very  exasperating  eticnmstsacea 
which  have  arisen  here  to-day  should  have  led  ms  to  eon- 
desoend  to  say  one  syllable  in  reply.  I  regret  that  I  at  all 
took  part  in  such  a  proceeding. 

The  matter  then  dropped,  and  the  bnaineas  of  the  Court 
went  on. 


VIOB-CHANCELLOBS'  COURTS,  LINCOLire-INN. 

July,  80. 

(From  the  nuiM.) 

(Before  Vioi-CHANCBLtOB  SiB  C.  Hall.) 

Se  Thompson's  Estatb — KaIiTT  v.  Atlitt. 

By  the  Debtor's  Act,  1869,  sec  4,  it  is  provided  that, 
with  the  exceptions  thereinafter  mentioned,  no  person  BhsQ, 
after  the  commencement  of  the  Act,  be  arrested  or  im- 
OTisoned  for  making  default  in  payment  of  a  sum  of  money. 
Then  follow  the  exceptions,  among  which  is  default  by  as 
attorney  or  solicitor  ...  in  payment  of  a  sum  of  money 
when  ordered  to  pay  the  same  in  his  character  of  an  ot&oer 
of  the  Court  making  the  order.  The  section  also  provides 
that  no  person  shall  be  imprisoned  in  any  case  excepted 
from  the  operation  of  the  section  for  a  longer  period  than 
one  year.  In  the  present  instance,  a  solicitor  had  heea 
ordered,  on  the  2Ist  February,  1873,  to  pay  into  Court,  in 
the  above  matter  and  cause,  a  «um  of  £200.  He  did  not 
obey  this  order.  On  the  17th  of  July,  1873,  he  was  com- 
mitted to  the  Essex  County  Prison  for  contempt  of  Conrt 
The  12  months  mentioned  in  the  Act  of  1869  had  now 
elapsed.  There  was  a  doubt  whether  the  practice  in  snch  a 
case  entitled  a  prisoner  to  his  discharge  as  of  coarse,  or 
whether  it  was  necessary  to  obtain  an  order  of  the  Court  to 
release  him. 

Mr.  Pemitrton,  therefore,  now  moved  for  an  order  ti> 
discharge  the  solicitor  from  prison. 

Mr.  Methold  appeared  for  the  SherifF  of  the  county. 

The  Viob-Cbancbllob,  being  of  opinion  that  an  order 
was  necessary  for  the  prisoner's  discharge,  made  one  aooard- 
ingly. 


At  the  recent  Middleeez  Sessions,  the  grand  jury,  on 
being  discharged  by  the  learned  Assistant-Judge,  made  the 
following  presentment  :'^ 

"  We  have  to  present  to  your  Lordship  the  expense  to 
the  county  and  the  waste  of  time  to  the  grand  jury  involved 
in  hearing  the  many  frivolous  cases  found  in  the  calendar, 
and  we  think  power  should  be  given  to  the  magistrates  to 
dispose  of  such  cases  sununaiily.  We  have  also  to  complsin 
of  the  delay  occasioned  by  the  witnesses  not  being  in  atten- 
dance when  the  cases  are  called. 

"July  28."  "E.  BoNFZLLOW,  Foreman. 


Thb  LmiTB  OF  Btiqubtts. — It  is  difficult  to  aay,  and 
especially  so  in  a  new  country,  where  bad  taste  in  matters 
professional  ends,  and  where  unprofessionKl  oondoct  begins. 
We  are  concerned  to  discountenance  both ;  the  former,  if 
unchecked,  soon  takes  the  more  aggravated  form  of  tbe 
latter.  We  have  beard  of  ezoeption  being  taicea  to  tbe 
advertising  of  professional  cards  in  the  columns  of  news- 
papers and  periodicals ;  but,  whilst  thinking  this  is  an 
extreme  view  to  take,  we  are  incUoed  to  doubt  whether  the 
barrister  who,  iu  an  historic  city  in  this  province,  placarded 
public  places  with  cards,  nnnouncing  the  fact  that  he  gave 
special  attention  to  marine  protests,  has  thereby  developed 
a  purity  of  taste  in  matters  professional  at  all  worthy  of 
imitatioo. — Oatnada  Lata  JmmiaL 
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BOOKS   BECEITED. 


We  hftya  to  aeknowledgs  the  receipt,  for  review,  of 
A  Tnati*e  on  Ote  Doctrine  of  Ultra  Vires;  leiag  an  invati- 
goHoii  of  Ae  prineipla  tchieh,  limit  the  capaeitie*,  powen, 
and  hMUitiei  of  Corporationt,  amd  mart  apeeially  of  Joint 
Stixk  Oompamtt.  By  Seward  Brice,  M.A.,  LL.D.,  London, 
of  the  Inner  Temple,  Esq.,  Barrister-at-Iaw.  Loudon  : 
SteTcns  and  Haynea. 


COVBT     PAFEK8. 

CONSOLIDATED  CHAMBER. 

Jodge  Fitzgerald  will  ait  in  Chamber  on  Friday  next,  to 
hear  motiona  for  the  three  Law  Courfes. 


COUBT  OF  BANKRUPTCY. 


&U.T1NQS  FOB  HEZI  'WEEK,  w  ftr  M  Appointed. 

MONDAY. 

Before.the  Chikf  Clibk,  at  12  o'clock. 


BAHKBUPra 


HATUBX  or  SITTIHO   | 


p.  Wright 

H.  Djmoke 
A.  M«iUe 


Adjonmed  proye  debts 

and  vouch 
Adjourned  vouch 
Costs 


Foriji^ 


TUBSDA  Y. 
Before  the  Coobt,  at  11  o'clock. 


J.r.Hickey 

1st  public  sitting 

Adjourned  adjudication 

BamUbm^Crais 

W.Bergin 

Final  examinatfen 

G.H'Donnell 

do 

P.Clarke 

do 

B.8ilk 

do 

J.Fanar 

do 

J.Cicswell 

Adj.  final  examination 

6.  Hanhall 

do 

D.  Rotledge 

do 

J.J.  Henneaqr 

do 

J-M-Croiy 

do 

H-Brsdshaw 

do 

Wtllace&HagiU 
P.Doyle 
Thus.  Bailey 

do 

do 

Audit  and  dividend 

A.IIeiUe 

do 

S.  and  W.  Lav 

do 

J.'D.  Bums 

do 

UAiuknon 

Examine  witnesses 

Ainngement 

do 

LB^dey 

Motion 

Thoi.J.d 

Adionmed  Ist  compo- 
8  tlon  sitting 

Suae  matter 

Final  examination 

GtB.  U'DonneU 

Ist  composition  sitting 

Before  the  Cbixf  Clsbk,  at  12  o'clock. 


J.Hanna 

Adjourned  prove  debts 
and  reference 

Wm.F«xaU 

Adjooined  prove  debts 
&  examine  witnesses 

Fljim 

Examine  witnesses 

M'Govem 

%k 

Faf  #  M'Gough 

O'DonneU 

Adjonmed  prove  debts 

v&en 

Vonch  account 

WEDNESDAY. 
"Bttan  the  Cmxt  Clkxk,  at  12  o'clock. 


)■  W.  Knott 
P.  BaUey 
Wm.  O'Dwyer 


CosU 
do 
Adjonmed  costs 


Caieji^  Clog 

FroiU 

MoUoy  4  Walton 


TBURSDAY. 
Before  the  Chixf  Cubk,  at  12  o'dook. 


H.  Baytoy 
D.  Shea 

M.  J.  Hetherington 


Prove  debts  and  vouch 
A^'onrned  prove  debts 

and  vouch 
Prove  debts  and  vonch 


PRIDA  Y. 
Before  the  Coubt,  at  11  o'dook. 


B.U.Sadl!er 

2nd  composition  sitting 
&,  tinal  examination 

Mason  &  Looby 

1st  composition  sitting 
1st  public  sitting 

Same  matter 

J.  Allison 

do 

^ 

D.  P.  Jones 

Wm.  Fitigeraia 
J.  Boyrf 

Final  examination 
do 

Hathew  Kilkenny 

A<y .  final  examination 

Brooks 

Confirm  sale 

J.  W.  Knott 

Audit  and  dividend 

Before  the  Chikf  Clbbk,  at  12  o'clock. 


2nd  arrangement 
sitting 


Lat  AMD  DiFLOKAOT.  —  At  8  meeting  recently  held 
by  the  electors  of  Chichele's  Professor  of  International 
Law  and  Diplomacy,  the  electors  being  the  Archbishop  of 
Canterbory,  the  Lord  Chancellor,  the  Secretary  of  State  for 
Foreign  Afiairs,  the  Judge  of  the  High  Court  of  Admiralty, 
and  the  Warden  of  AH  Souls'  College,  Mx.  Thomas  BrsUne 
Holland,  B.C.L.,  M.A.  of  Lincoln's  Inn,  Barrister-at-law, 
was  elected  to  the  vacancy  occasioned  by  the  resignation  of 
the  Bight  Hon.  Montague  Bernard. 

Thb  Pbivilecie  of  SouonoB  aks  Cumn. — In  a  recent 
issae  of  our  Law  Beports  a  case  of  much  importance  to 
soCdtora  was  published.  The  Original  Hartlepool  Collieriei 
Company  v.  Moon.  It  was  an  appeal  to  the  Lords  Justices 
from  the  decision  of  Bacon,  V.C.,  whose  judgment  was 
affirmed.  The  question  was  as  to  whether  certain  letters 
written  and  sent  by  the  solicitor  of  the  defendant  to  the 
defendant's  agent  were  protected  from  production.  No 
doubt  many  solicitors,  especially  those  whose  experience 
is  short  and  limited,  liave  mistaken  ideas  upon  this  im- 
portant subieot.  As  will  be  seen  from  a  consideration  of 
the  law  as  laid  down  in  this  case,  it  is  not  because  letters 
relating  to  the  subject  matter  of  a  suit  happen  to  be  written 
Inr  a  solicitor  concerned  for  some  of  the  parties  in  such  suit, 
that,  therefore,  they  are  protected  from  production  ;  for,  as 
Lord  Justice  James  pointed  out,  communication  may 
happen  to  be  made  with  a  man  who  happens  to  be  a  soh- 
citor,  wbioh  would  be  of  exaptly  the  same  character  as, 
and  neither  more  nor  less  privileged  or  confidential  than, 
commnnications  between  a  man  and  his  steward  or  between 
a  man  and  his  land  agent,  who  does  not  happen  to  be  a 
solicitor.  The  circumstances,  then,  according  to  this  deci- 
sion, under  which  such  letters  are  protected,  are  when  they 
are  written  by  a  solicitor  concerned  for  one  of  the  parties 
to  the  suit,  not  only  in  reference  to  the  subject  matter  of 
the  snit,  but  moreover  and  especially  if  written  with 
reference  to  the  dispute  between  the  parties  to  the  suit, 
and  with  a  view  to  the  defence  or  prosecution  of  the  suit. 
The  distinction,  then,  which  is  clear,  between  the  two 
positions,  solicitors  will  do  well  to  bear  in  mind  before 
entering  upon  correspondence  with  third  parties  upon  the 
subject  matter  of  actions  or  suits,  but  not  in  reference  to 
the  defence  of  such.  We  may  also  here  refer  to  another 
case  reported  in  a  recent  issne  of  our  reports,  and  which  it 
is  important  that  solicitors  yhould  consider:  CottertU  v. 
Stratum,  also  before  Lord  Justice  James,  which  raised  a 
qoestion  in  regard  to  the  cironmstances  under  which  costs 
in  a  suit  by  a  mortgagor  for  re-oonveyanoe  should  be  taxed 
on  the  lower  scale  where  the  entire  mortgage  debt  may 
have  exceeded  £100. — Law  JHme$. 
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i;    London  Joint  Stodt 
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•  Shares  not  fully  paid  up  are  (^ven  In  Italia. 
Bank  Bate— 0<  Discount— 4)  per  cent.,  6th  August,  1B74. 
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The  Court  of  Athens  has  coDdemned  the  Oerman  Doctor 
Scbliemiui,  who  discovered,  and  then  concealed,  the  famous 
treasure  of  Friam,  to  pay  damages.  Three  Professois  of 
the  University  of  that  city  have  been  charged,  aa  experts, 
to  fix  the  value  of  the  articles  from  the  photographic 
lepreaentatioDS  belonging  to  the  Doctor. 

LlABlLlTT  TO  KiPAlB  H10HWAT8.— The  LoiB  Times  says 
an  interesting  case  respecting  the  liability  to  repair  high- 
ways was  reported  in  our  reports  of  the  2Sth  ult.  The 
question  raised  was  whether  the  fact  that  a  road  had  been 
set  out  under  the  award  of  commissioners  in  1789  as  a 
private  road  and  repairable  by  private  individuals,  did  not 
of  itself  prevent  such  a  road  from  becoming  a  public  high- 
way, and  repairable  by  the  parish.  Sufficient  proof  was 
given  to  support  a  presumption  of  dedication  to  the  public 
before  the  General  Highway  Act  1835  (6  &  6  Will.  4,  c.  50). 
For  the  Crown  it  was  argued  that  no  case  supports  the 
negative.     Lord  Denmau  in  Sex  v.  Wrighl  (3  B.  &  Aid. 


606),  said :  "  I  think  the  public  are  not  bound  to  inqoite 
whether  this  or  that  owner  would  be  more  likdy  to  know 
his  rights,  and  to  assert  them,  and  that  we  have  gone  quite 
wrong  in  entering  upon  suoh  inquiries.  Enjoyment  for  a 
great  length  of  time  ought  to  be  sufficient  evidence  of  dedi- 
cation, unless  the  state  of  the  property  be  such  as  to  nuke 
dedication  impossible."  The  court  held  that  the  mere 
making  of  the  above  award  did  not  prevent  the  ownen  of 
the  soU  from  dedicating  the  road,  so  that  it  woold  become 
a  pnblio  highway.  Here  the  oommon  law  steps  in  and 
says  that  when  once  a  road  becomes  a  public  highway,  Uie 
parish  or  township  must  repair  that  highway.  Mr.  Juttioe 
Quain  quoted  an  apposite  case  from  Lord  Baymond's 
Reports,  p.  725,  when  it  is  laid  down  by  Lord  Holt  that 
the  inhabitants  of  every  parish  of  common  right  ought  to 
repair  the  highways ;  and,  therefore,  if  partjcnlar  persons 
are  made  chargeable  to  repair  the  said  ways  by  a  statute 
lately  made,  and  they  beKM>me  insolvent,  the  justices  of 

?eace  may  put  that  charge  upon  the  rest  of  the  infaabitanta 
t  may  be  worth  noticing  that  the  above  Act  has  prescribed 
a  certain  form  in  which  highways  should  be  dedicated  to  the 

Snblic  after  20th  March,  1886 :  (Seg.  v.  The  Inhabitmitt  of 
WadfitU). 

BIBTHS.  MABBIAGES.  AlfD  DEATHS. 

BIRTHS. 
FETaERSTON-H.— August   »,   at    16    Gisnby-nnr,  the  irife  of 
WUIivn  FethentOD-H.,  junior,  Esq.,  of  a  son. 


MARRIAGES. 

CHE  A  and  DILLON— August  11,  at  Waterside,  Londonderry,  Htmy 
O'Hea,  Esq.,  of  50  Lover  Baggot-street,  Dublin,  barriater-at-Uv, 
to  Frances  Luctnda,  younger  daughter  of  the  late  John  Hawkin 
Dillon,  Esq.,  of  Donegal. 

WALES  and  CONCANON— August  10,  at  St.  Mary's  Catbednl, 
Tuam,  hy  the  Very  Rev  the  Dean  of  Tuam,  John  Oe^ge  K.  Walefl, 
Esq.,  second  son  of  the  late  Andrew  Wales,  Esq.,  C.E.,  London,  v» 
Jane  Blake,  seoond  daughter  of  Edmood  Concanoa,  Esq.,  soUdtor, 
Toam. 

DEATHS. 
TODD— August  9,  at  123  Lower  Baggot-Btreet,  Arthur  Bentley  Todd, 

Esq.,  Crown  Solicitor  for  the  Counties  of  Roeconunon,  Leltzim,  and 

Siigo,  aged  M  years. 
CURKAN— August  8,  at  20  Gardlner'a-place,  Mary  Rose,  yoongat 

daughter  of  John  Adye  Curran,  Esq.,  barrister-at-law,  aged  1  year 

and  10  months. 
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LIFB  INSURANCE  LAW  AND  LBGTSLATION.— n. 

"Obskbts,  if  it  ia  an  impertinent  and  iireloTant 
qoestion,  how  likely  it  is  tbat  the  assnred,  the  man  trho 
ii  b&rgaining  for  lus  policy,  will  have  his  pradence  or 
his  caution  lulled  asleep,  and  trill  not  be  so  alive  to  the 
dnty  of  answering  truly  as  he  would  be,  meaning  to  act 
honestly,  in  regard  to  matters  which  he  could  not  help 
feeling  were  essentially  to  be  answered,  in  order  to 
enable  tihe  company  to  form  a  judgment  upon  the  sub- 
ject." So,  in  Anderson  v.  FUzgeratd  (4  H.  L.  484),  does 
Lord  !Jt.  Leonards  point  out  the  ensnaring  operation 
of  eonditioni  in  oontnicts  of  insurance  vitiating  the 
pdides  by  reason  of  false  statements,  whether,  according 
to  that  decision,  the  statements  be  material  or  imma- 
terial to  the  insurance  (et  vide  Catenwe  v.  Brit.  Eg.  A. 
Co.,  6  C.  B.  N.  S.  437 ;  Tmole  t.  Nat.  Guardian  A.  Co., 
SO  L.  J.  Ch.  900).  The  doctrine  so  laid  down,  on  which 
we  commented  in  a  previous  paper  (ante,  p.  427),  is  not 
the  only  one  dediidble  from  the  decision  of  the  House  of 
Lords  feading  to  consequences  of  the  greatest  harshness ; 
for  that  case  is,  also,  an  authority  in  favour  of  holding 
that  fabdbood,  within  the  provisoee  in  question,  is  not 
limited  to  meaning  untmtn  to  the  knowledge  of  the 
affirmer,  but  includes  untruth  not  within  his  knowledge 
(see  espedally,  Mr  Lord  Brougham,  and  Parke,  B. :  so, 
aee  IkuAett  t.  Williams,  2  Gr.  &  M.  348).  We  would 
not,  mdeed,  nrach  commiserate  a  policy-holder 

"Who  ha^ng,  unto  troth,  by  telling  of  it, 
Made  such  u  ainnar  of  hja  memory, 
To  cradit  his  own  Ue," 

ihonld  suffer  for  a  misstatement  believed  to  be  true; 
(rat  many  cases  may  be  supposed  well  calculated  to 
enlist  the  sympathy,  where,  wholly  in  the  absence  of 
moral  falsehood  on  the  part  of  the  penon  affected,  a 
policy  would  be  vitiated.  In  the  recent  case  of  Mac- 
danald  v.  ITie  Late  Union  P.  and  L.  Ince.  Co.  (L.  R.  9 
Q  B.  328),  it  appeared  that  M.,  being  about  to  marry 
E.  M.  T.,  a  lady  of  fortune,  it  was  proposed  that  he 
Aould  insure  her  life.  He,  accordingly,  effected  a  policy 
of  insurance  on  her  life,  which  contained  the  usual 
proviso  that,  if  the  dedaration  delivered  as  the  basis 
of  the  insurance  were  not  in  every  respect  true,  the 
policy  should  be  void.  To  one  question  he  answered, 
that  she  had  not  been  proposed  at  any  other  office. 
That,  however,  was  untrue;  but  as  the  jury  foiuid,  in 
so  action  by  M.  on  the  policy,  although  K.  M.  T.  knew  it 
was  false,  M.  was  ignorant  of  its  falsehood.  It  was 
bdd  that  M.  was  not  entitled  to  recover.  And  we  may 
add  that  the  result  would  have  been  alike  if  the  untruth 
of  the  statement  had  not  been  known  to  K.  M.  X., 
ether.  How  innocently  a  policy-applicant  might  hap- 
pen to  misstate  matters  the  most  material,  rebting  to 
himself  or  to  family  history,  might  be  suggested  by 
leference  to  the  fact  that,  in  a  number  of  instances, 
medical  advisers  have  a  knowledge  of  matters  that  they 
never  mention  even  in  their  professional  interviews  with 
their  patients — ^matters  often  that  it  would  be  cruel  to 
repat,  and  from  any  allusion  to  which  serious  evils 
might  arise,  and  which  Sir  Dominic  Corrigan  (in  a 
paper  adverted  to  ante,  p.  414)  contends  that  a  medical 
adviser  should  not  communicate  to  an  insurance  com- 
pany, even  though  he  be  authorized  by  the  person 
applying  for  insurance  to  communicate  all  that  he 
kmiws  as  to  bis  eonstitntaon,  inasmuch  as  such  consent 


is  given  in  ignorance  of  what  may  be  revealed,  and  the 
inrarmation  may  be  of  such  a  nature  as  should  not  be 
communicated  to  any  one,  or  sometimes  even  to  the 
mitient  himself.  "Cases  occur  to  us,"  observes  Sir 
Dominic,  "  in  which  the  seeds  of  insanity,  the  first 
deviations  from  soundness  of  mind,  begin  to  show 
themselves,  and  which  we  are  able  to  extinguish  with 
attention  to  the  general  health,  and  with  the  aid  of  the 
patient's  own  reason.  Surely,  these  things  that  we 
withhold,  for  his  own  good,  even  from  the  patient 
himself,  we  never  would  be  justified  in  commumcating 
to  others.  I  have  known  the  fond  mother  conceu 
from  her  own  child  that  she'  was  dying  of  cancer,  and 
lay  it  as  an  obligation  on  her  medical  adviser,  when  on 
her  deathbed,  that  he  should  never  reveal  the  nature  of 
her  disease,  in  order  that  her  child  should  not  have  the 
fear  of  hereditary  taint  before  her.  The  medical 
adviser  would  not  be  justified  in  revealing  the  nature 
of  her  illness ;  and  he  would  not  be  an  honest  man  if, 
in  order  to  avoid  that,  he  answered  untruly,  or  had 
recourse  to  evasion."  But,  the  baneful  legal  results 
consequent  upon  such  a  laudable  reticence — a  reticence 
which,  surely,  should  be  protected  by  the  law  of  the 
land —  may  l>e  illustrated  by  the  facts  of  the  following 
case,  which  was  laid,  in  1861,  before  an  eminent  counsd 
(then  practising  at  the  Irish  bar)  for  his  opinion:— 
C.,  a  solicitor,  &ected  a  policy  on  his  life  in  an  office, 
which  we  forbear  from  particularizing,  professing  to 
receive  diseased  lives  for  an  advanced  pecuniary  con- 
sideration, and  was  charged  2s.  6d.  extra  premium,  as 
he  suffered  from  incipient  hernia.  The  company  in- 
quired, inter  alia,  "  Have  you  ever  had  any  complaint 
of  a  serious  nature?  If  so,  let  full  particulars  be 
given,  so  Jar  as  within  your  hnoaledge,  with  regard  to 
uie  time  and  nature  of  the  complaint,  and  the  name  of 
the  medical  practitioner  employed  (if  any)  in  conse- 
quence." Answer:  "In  the  autumn  of  last  year  I 
suffer^  much  ftom.  indigestion  and  flatulence;  and 
from  the  month  of  March  last  I  was  under  the  care  of 
Dr.  J.  M.,  of  Dublin."  "  Have  you,  at  any  time  during 
last  ten  years,  suffered  from  any  ailment,  though,  in  yowr 
opinion,  not  of  serious  character?"  Answer:  "In  1851 
I  had  a  severe  nervous  complaint,  owing  to  an  unex- 
pected decision  in  a  heavy  law  suit"  He  signed  a 
declaration,  as  the  "basis"  of  the  insurance,  stating: 
"I  have  never  been  afflicted  with  gout,  spitting  of  blood, 
consumption,  or  rupture,  and  am  at  present  in  a  good 
state  of  health,  and  not  afflicted  with  any  of  the  afore- 
said diseases,  or  any  other  disease  that  tends  to  shorten 
life" — he  did  not  add,  "to  my  knowledge  or  belief,"  a 
formula  which  should  be  invariably  adopted  in  those 
declarations.  Now,  in  1859,  he  did  in  fact  complain 
of  flatulence  and  indigestion;  but  those  were  only 
symptoms  of  a  cancerous  tumour,  of  which  he  wag 
not  apprised  by  his  physician,  since  such  apprisal 
might  have  been  attended  with  injurious  or,  periiapg, 
fatal  consequences.  An  issue  had  been  inserted 
in  his  stomach,  and  the  disease  abated.  C,  it  was 
stated,  was  examined  by  the  company's  medical  adviser, 
who  pronounced  him  insurable.  An  insurance  was 
efiected  as  a  security  for  a  debtor,  who  (like  C,  himself) 
was  unaware  that  C  was  suffering  from  a  permanent  and 
malignant  disease.  C  afterwards  died  of  cancer.  Counsel 
was  of  opinion  that  the  company  was  not  liable,  on  the 
authority  of  Anderson  v.  Fitzgerald  and  the  cases  there 
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cited.  An  action  was,  however,  afterwards  taken  against 
the  company;  but  the  result,  unhappily,  justified  the 
opinion  that  counsel  had  given  on  the  case.  It 
should  be  added  that  the  company  had  qmitted  to 
consult  C.'s  medical  adviser;  and  that  their  own 
medical  officer,  strange  as  it  would  seem,  had,  as 
was  sworn,  acquired  no  notice  of  the  disease,  not- 
withstanding the  insertion  of  the  issue.  In  a  recent 
American  case.  Swifts  v.  Mtus.  F.  $•  L.  Ince.  Co. 
(Dec.  1873),  an  action  had  been  iroiight  on  a  policy 
of  insurance  insuring  the  life  of  plaintiff's  htisband. 
In  the  application  plaintiff  was  asked  the  question :  "  If 
any  of  plaintifTs  husband's  familr,  his  father,  mother, 
brothers,  or  sisters  had  ever  been  afBicted  with  insanity, 
pnlmonary  or  scrofulous  diseases?"  and  she  answered 
"  No."  She  was  then  asked  what  disease  her  husband's 
mother  died  of,  and  she  answered  scrofula ;  and  what 
his  sister  died  of,  and  she  answered  disease  of  the  blood. 
The  husband  was  asked  the  question  of  what  disease 
one  of  his  brothers  died  of;  he  replied  be  did  not  know, 
and  the  agent  put  it  down  unknown.  The  husband 
was  also  asked  the  question:  "Had  he  ever  had  the 
scrofula  or  any  symptoms  of  it,  that  he  was  aware 
of?"  and  he  answered  "No."  It  was  proved  that  the 
husband  had  been  troubled,  for  some  time  before  his 
death,  with  a  swelling  in  the  groin,  and  had  been 
confined  to  his  bed,  and  had  had  this  trouble  before 
he  made  the  application.  He,  also,  had  an  abscess. 
The  'plaintiff  was  non-suited  on  the  trial.  It  was 
held,  reversing  the  judgment  of  the  Court  below,  that 
although  the  answer  of  plaintiff  to  the  question  as 
to  whether  any  of  the  family  of  her  husband  had 
been  afflicted  with  any  pulmonary  disease,  scrofula,  &c., 
was  untrue,  her  answers  to  other  questions  gave 
the  company  notice  of  the  existence  of  scrofula  in 
the  family,  and  showed  that  she  was  mistaken  in 
her  first  answer.  This  could  not  void  a  policy.  That 
the  answer  of  the  husband  that  he  had  never  had  any 
symptoms  of  scrofula,  was  not  a  warranty ;  he  may  have 
bieen  sick  and  have  had  a  swelling  and  sores,  but  he 
might  not  have  known  they  were  indications  of  scrofula. 
It  was  a  question  for  the  jury.  That  the  husband's 
answer,  that  the  disease  his  brother  died  of  was  unknown, 
was  the  language  of  the  agent  and  not  his ;  he  could 
only  mean  by  it  that  it  was  unknown  to  him,  not  to 
professionals.  The  case  should  have  been  submitted  to 
thejnry. 

llie  present  state  of  the  law  is,  certainly,  well  calcn- 
lated  to  lend  force  to  the  observations  of  Lord  St 
Leonards,  in  Anderson  v,  Httgerald: — "A  policy  ought 
to  be  so  framed  that  he  who  runs  can  read.  It  ought 
to  be  framed  with  such  deliberate  care  that  no  form  of 
expression  by  which,  on  the  one  hand,  the  party  assured 
can  be  caught,  or  by  which,  on  the  other,  the  company 
can  be  cheated,  shall  be  found  upon  the  face  of  it; 
nothing  ought  to  be  wanting  in  it  the  absence  of  which 
may  lead  to  such  results.  When  you  consider  that  such 
contracts  as  these  are  often  entered  into  with  men  in 
humble  conditions  of  life,  who  can  but  ill  understand 
them,  it  is  clear  that  they  ought  not  to  be  framed  in  a 
manner  to  perplex  the  judgment  of  the  first  judges  in 
the  land,  and  to  lead  to  such  serious  differences  of 
opinion  among  them."  Judging  from  the  prevailing 
practice,  and  the  enforcement  of  the  strict  letter  of  the 
law  by  life  insurance  companies  in  honest  cases,  it 
would  seem  as  if  to  the  majority  of  the  companies  (as  to 
Ellesmere,  in  "Friends  in  Council")  the  hissing  of 
collected  Europe — ^provided  the  hissers  could  not  touch 
them — would  be  a  grateful  sound  rather  than  the 
reverse.  Life  insurance  law  as  it  is  can  only  be  amelio- 
rated, as  it  should  be,  by  legislation.  In  its  main 
object,  provision  for  those  whom  death  deprives  of 
t,^*it  bread-winner,  Life  insurance  entails  thrift,  self- 


denial,  and  forethought  on  the  part  of  the  policy- 
holder ;  and  thus  he  assists  in  rendering  more  firm  and 
stable  the  very  groundwork  of  Ute  state.    But  teeing 
how  unhappily  calculated  to  discourage  its  adoption 
are  those  provisoes,  considering  the  medical  aspects  to 
which  we  nave  adverted,  and  remembering  that  those 
provisoes  inflict  upon  the  family  of  the  assured  the  losi 
not  only  of  the  sum  assured,  but  of  all  the  sums, 
possibly  a  great  portion  of  the  savings  of  a  man's  life- 
time, which  have  been  paid  for  the  policy  itself^  may  we 
not  well  accede  to  the  suggestion  that  there  should  be 
a  statute  of  limitations  in  regard  to  defences  against  life 
insurance  policies  ?     "  The  necessity  for  such  a  provision 
is  more  than  ever  apparent,"  observes  the  Albafu/  Laa 
Journal;  "if  there  is  any  defence  to  a  policy,  the 
company  can  discover  it  in  tax  years  as  well  as  in  sixty. 
A  policy  is  valid  enough  as  long  as  the  insured  lives  and 
pays.     When  he  dies,  the  company  wakes  up  to  its 
wrongs.    Now,  we  say,  let  them  wake  up  inside  of  six 
years,  or  a  still  fewer  number.    Let  us  have  a  statute  of 
repose,  after  which  we  shall  feel  some  confidence  that  if 
we  happen  to  die,  and  the  officers,  agents,  and  lawyers 
of  the  companies  shall  have  left  any  margin  for  lones, 
our  heirs,  representatives  or  assigns  may  recover  some 
of  the  money  we  shall  have  paid  the  companies." 


NOTANDA. 


Summary  Procedure  on  BUb  of  Exdutnge  Act;  rMtitn 
inter  partes /or  leave  to  defend;  txpy  of  affidavit  ml 
served.  —  Plunket,  for  defendant,  moved  on- notice 
(directed  by  Pallea,  C.  B.)  for  leave  to  take  defence  to  an 
action  under  the  Summary  Procedure  on  Bills  of 
Exchange  Act.  Walker,  for  the  plaintiff,  objected 
that  no  copy  of  the  affidavit  on  whicn  the  modoo  wsf 
grounded  had  been  served.  FrrzoERAUt,  J. — ^The 
motion  need  not  be  on  notice  under  the  statute.  I 
shall  hear  it  as  of  course,  if  the  objection  be  inasted  on; 
if  the  objection  be  waived  I  shall  let  the  motion  stand 
until  the  next  Chamber  sittings,  a  copy  of  the  affidavit 
to  be  furnished  meantime.  Motion  adjourned  accord- 
ingly (Dillon  V.  Eastwood;  Con.  Ch.,  Aug.  7,  1874). 

nemiiting  action  under  C.  L.  P.  A,  Act,  1870,  s.  5 ; 
notice  of  motion  framed  under  s.  6.— Jacob  Geoghegan, 
on  behalf  of  the  defendant,  moved  to  remit  an  action  of 
contract  under  C.  L.  P.  A.  Act,  1870,  s.  5.  Houston, 
contra: — ^The  notice  of  motion  is  for  an  order  that 
the  proceedings  be  stayed,  unless  security  for  costs 
given.  There  is  no  jurisdiction  to  make  that  oriet 
under  s.  5;  and  the  case  does  not  come  within  s.  6. 
Deasy,  B.,  in  a  recent  case  (unreported),  held  the  same 
objection  fatal.  FrrzGEBAXD,  J. — I  shall  read  the 
notice  omitting  the  alternative  as  to  security  for  costs. 
Order  made  to  remit,  under  s.  5  (Afacdermot  v.  Cox;  Con. 
Ch.,  August  7,  1874). 

Appeal  from  .Quarter  Sessions;  adjournment;  CivUBiU 
Act{iiir  15  Vict.,  c.  27),  s.  127 Appeals  from  dis- 
misses on  the  merits,  pronounced  by  the  Chairman  at 
Quarter  Sessions.  One  of  the  actions  was  brought  to 
recover  £40  damages,  for  that  the  defendant,  m  the 
execution  of  his  office  as  justice  of  the  peace,  within  bis 
jurisdiction,  did  maliciously,  and  without  reasonable  and 
probable  cause,  on  April  16th,  1873,  at  Belfast,  sentence 
the  plaintiff*  to  six  months'  imprisonment,  with  hard 
labour ;  and  also,  for  having  declined  to  send  the  accused 
forward  for  trial  before  a  jury.  The  second  action  was  for 
a  like  amount — forthatthedefendantrefused  and  declined 
to  accept  sureties,  offered  to  him  for  the  prosecution  of 
plaintiff's  appeal,  against  the  sentence j^used  by  him  on 

Elaintiff,  on  the  16th  April,  1873.  The  appeak  had 
cen  entered  for  hearing  at  the  previous  assizes,  and 
were  adjourned  till  the  present  assizes  in  consequence 
of  the  absence  of  Mr.  Macaulay,  adliator,  who  was  a 
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necessary  vritness.     The  adjournment  was  had  on  the 
application  of  the  ap^)eUant,  and  waa   taken  at  his 
p^il;  see  preTioua  notice,  ante  137,  and  note  thereto, 
ante  165,  referring  to  authorities,  which,  howevw,  were 
not   now  cited.     Kithey,    for   the   respondent  :-^The 
under  section  127  of  the  Civil  Bill  Act,  must  be  to 
appeal,  the  aaaizes  next  after  which  such  decree  at 
dismiss    has   been   pronounced,  but    not   after  such 
aarines.     The  form  of  recognizance  was,  also,  made 
out  in  conformity  with  the    terms   of    this   section. 
There  is   no   daose  in  the   Act  of   Parliament   to 
give  the  chairman  or  the  judge  of  asnze,  any  power 
to  adjourn  an  appeal  from  Qie  Court  at  which   it 
was  ori^nally  entered  for  hearing,  being  the  first  after 
the  decisioQ  had  been  given    in    the    Court  below. 
Under  these  circomatancea,  the   Court  has  no  juris- 
diction.   In  an  unreported  case  Fitzgerald,  B.,  held 
that  be  could  not  hear  an  appeal,  under  the  L.  &  T. 
Act,    1870,  because  it  had  been  adjourned    from  a 
pa«nou8  assizes.    It  may  be  said  that  a  hardship  would 
result ;  but,  that  might  have  been  avoided  by  the  appel- 
lant sabmittine,  at  the  previous  assizes,  to  a  dismiss 
without  prejudice.    Mr.  Rea,  attorney  for  the  appel- 
lant,   oontmded    that    his   lordship  had    power    to 
adjourn  an  appeal  from  one  assizes  to  another,  in  a 
case    in   which  a  necessary  witness  was  unavoidably 
absent.     If  this  were  not  so,  justice  might  at  any  time 
be  defeated,  by  the  party  principally  interested  tamper- 
ing -with  a  witness,  giving  him  dnnk,  or  making  him 
sick,  80  that  he  would  not  be  able  to  attend  to  give  his 
evidence.     The  same  jurisdiction  exists  to   hear  an 
adjourned  appeal  as  to  near  a  record  made  a  remanet. 
The  appellant  could  not  have  been  remedied  here  by 
allowing  a  dismiss  without  prejudice,  for,   bdbg  an 
action  against  a  magistrate,   notice  had  to  be  served 
under  the  statute,  which  would  in  such  case  be  of  no 
avail    We  are  not  afEected  with  any  laches,  and  had  no 
control  over  the  cause  of  the  adjournment.    E^oor, 
J. — The  postponement  from  the  last  assizes  was  at  the 
risk  of  the  appellant ;  and  the  entry  placed  upon  the 
books,  as  directed  by  the  Court,  is  as  follows: — "Ad- 
journed, Hxighes  v.   CDomtelL,  and  <Sani«  v.  Same,  till 
next  assizes,  at  the  request  of  the  appellant,  who  takes 
the  adjournment  at  his  own  peril ;  with  liberty  to  the 
respondent  to  contend,  at  the  hearing  of  the  appeal 
on  the  next  assizes,  that  the  judge  had  no  power  to 
adjourn  the  hearing."    It  is  plain  that  neither  side  was 
taken  short,  as  both  parties  knew  what  they  were  doing. 
The  whole  question,  then,  turns  on  the  Act  of  Parlia- 
ment   [His  Lordship  read  the  section.]   It  is,  no  doubt, 
a  grievance  that,  a  necessary  witness  not  being  able  to 
attend  at  one  assizes,  the  case  could  not  be  adjourned 
till  the  next ;  but,  it  is  one  of  those  things  in  which  a 
gritnrance  may  exist  without  any  remedy.     Here  the 
appeals  were  postponed  in  consequence  of  a  matter  over 
which  the  appellant  had  no  control  whatever — the  ill- 
ness of  Mr.  Macaulay  :  and  Mr.  Rea  could  have  done 
nothing  but  what  he  did,  his  onlv  chance  being  to  have 
tlie  cases  adjourned  at  his  own  nsk.     I  quite  agree  that 
there  is  a  hardship  in  the  case ;  but  the  Act  says  that 
the  appeal  shall  be  heard  "  at  the  assizes  next  after  such 
decree  or  dismiss  shall  have  been  so   made  or  pro- 
Bomiced."    Bat  for  that  section  or  Act  I  would  have 
no  more  power  to  hear  a  case  than  would  any  othei' 
person  in  the  court.     Therefore,    my  jurisdiction   is 
entirely  depending  upon   that  section  of  the  Act  of 
Tarliament      I  would  only  have  to  consider  whether  I 
im  the  judge  of  the  assizes  after  such  decree  or  dismiss 
was  made,  which,  in  point  of  fact,  I  am  not.     But  it 
does  not  stop  there,  it  goes  on  to  say,  "  and  not  after 
next   asuzes.**     So   that,   from   that,    I    am  merely 
the  creature  of  the  section  of  the  Act  of  Parliament, 
ud  aocDcding  to  the  words  of  that  section  I  have  no 


jurisdiction  to  hear  these  appeals,  except  at  the  next 
assizes  after  the  decree  or  dismiss  had  been  pronounced. 
The  object  of  the  Act,  no  doubt,  was  that  a  remedy 
should  be  applied,  and  that  justice  should  be  brought 
home  without  delay,  by  having  a  speedy  termination  of 
the  whole  thing.  If  a  wrong  nas  been  inflicted  on  the 
parties,  I  cannot  help  it.  I  would  be  glad  to  hear  the 
appeals,  but  I  cannot  do  it.  I  shall,  therefore,  enter 
"no  jurisdiction"  (_Hughety.  CDormeU;  Same  v.  Same; 
Antrim  Assizes,  Jul^  22,  1874). 

Special  jttry,  cerbficaU  for;  delay  in  application. — 
Byrne,  Q.C.,  applied  for  a  certificate  for  a  special  jury 
under  the  following  circumstances : — The  action,  one  of 
ejectment,  was  tried  at  the  Maryborough  Assizes, 
before  the  Lord  Chief  Justice,  and  a  verdict  directed 
by  him  for  the  plaintiff.  Owing  to  the  confusion 
attending  the  close  of  the  commission,  the  counsel  for 
the  plaintiff  did  not  apply  for  the  certificata  Battersby, 
Q.C.,  opposed  the  apphcatioD.  Whiteside,  C.  J.,  held 
that  he  must  refuse  the  appUcation.  It  should  have 
been  made  at  the  close  of  the  trial,  or  within  a  reason- 
able time  afterwards.  Considering  that  there  was 
abundant  time  for  mulring  the  application  at  Mary- 
borough, he  could  not  deem  it  reasonable  to  institute 
the  motion  in  the  next  assize  town  (Sir  C.  Coote  v. 
Corbett  and  Mereditk;  Carlow  Assizes,  July  13,  1874). 

Execution  <tgaintt  goods  of  tenant ;  sheriff' paying  year's 
rent  to  landlord;  bankruptcy  of  tenant;  notice  of  ad  of 

bankruptcy On  November  14, 1873,  Greatry  recovered 

judgment  agunst  Kenirey,  and  on  the  same  day  de- 
liv^ed  a  writ  of  JL  fa.,  for  the  amoimt  thereof,  to  the 
sheriff  of  the  county  of  Waterford.  A  seizure  was 
effected  on  November  15.  On  November  18,  the  goods 
were  advertized  to  be  sold  on  the  24th.  Kenirey  had 
committed  an  act  of  bankruptcy,  by  absconding,  on 
November  1st,  of  which  notice  was  served  upon  the 
sheriff  and  execution  -  creditor  on  the  morning  of 
November  24th,  before  the  hoar  of  sale.  Previous  to 
the  service  of  that  notice,  Eenirey's  landlord  had 
required  the  sheriff  to  pay  him  a  year's  rent,  under  the 
statute  of  Anne  in  that  behalf.  The  sheriff  proceeded 
with  the  sale  on  the  24th,  and  out  of  the  proceeds  paid 
the  landlord  the  year's  rent  due.  On  November  25th  a 
petition  in  bankruptcy  against  Kenirey  was  presented  by 
other  creditors,  upon  wUch,  on  November  2Sth,  he  was 
adjudicated.  Houston,  on  behalf  of  the  assignees, 
moved  that  the  sheriff  should  be  ordered  to  bring  in  a 
moiety  of  the  year's  rent  so  paid,  on  the  ground  that 
the  landlord  was  only  entitled  to  distrain  for  half  a 
year's  rent,  and  to  prove  for  the  balance ;  B.  &  I.  Act, 
1857,  s.  321.     Purcell,  Q.C.  (with  him   W.  Anderson), 

tot  the  sheriff. ^The  sheriff"  was  bound  by  the  statute  of 

Anne  to  pay  the  year's  rent  to  the  landlord.  When  the 
notice  was  served  on  the  sheriff*  of  the  act  of  bank- 
ruptcy, there  was  no  adjudication,  and  no  change  in  the 
legal  rights  of  the  parties ;  therefore,  the  goods  were 
in  custodia  legis,  and  the  landlord  could  have  maintained 
an  action  against  the  sheriff  if  he  refused  to  pay  over 
the  year's  rent.  The  sheriff  had  no  right  to  act  on 
the  notice,  as  non  constat  that  the  act  of  bankruptcy 
would  be  established,  or  that  an  adjudication  would 
be  obtaine<l;  and  be  was  bound  to  proceed,  notwith- 
standing the  notice ;  Gill  v.  Wilson,  3  Ir.  C.  L.,  544. 
Mu.LBB,  J. — He  had  another  course.  He  might 
have  declined  proceeding  to  sell  until  he  saw  the  result 
of  the  notice.  But  as  he  chose  to  proceed,  he  must 
take  the  consequence.  His  liability  to  the  landlord 
does  not  prevent  his  being  liable,  also,  to  pay  over 
the  amount  to  the  assignees,  which  I  shall  mdet  Mm 

to  do.     I'ureeU,    Q.C The   landlord    would    have 

been  entitled  in  Iwnkruptcy,  not  only  to  be  paid 
half  a  year's  rent  in  full,  but  also  to  prove  for  the 
balance ;  and  so  the  sheriff,  on  bringmg  m  the  money, 
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ought  to  be  allowed  to  prove  on  the  bankrupt's  estate 
for  that  sum.  Ordered  accordingly.  (Ae  £emray;  Ba., 
May  1,  1874). 

LHadutrge  of  bankrupt  from  arrest,  for  debt  proved  in 
hartkrt^cy;  eUetion;  ("20  ^  21  Vict.,  e.  60),  s.  226 — 
Motion  tibat  a  judgment,  marked  by  the  plaintiff  on 
December  19,  1862,  a  wri(  of  ca.  $a.  issued  on  foot 
thereof,  and  all  proceedings  thereunder  be  set  aside,  and 
that  the  defendant  be  discharged  from  custody.  The 
defendant  had  been  a  commission  agent,  and  m  Feb- 
ruary, 1862,  the  plaintiff,  a  London  merchant,  issued 
a  summcfns  and  plaint  against  him  to  recover  the 
amount  of  two  bills  of  exchange.  The  writ  was  served 
February  13th,  and  on  the  16th  a  trader-debtor  sum- 
mons was  served  on  the  defendant,  under  the  B.  &  L 
Act,  1867,  a.  105.  On  the  18th  he  filed  a  declaration 
of  insolvency,  of  which  notice  was  given  to  the  plain- 
tiff's attorney.  On  the  1st  of  March  the  plaintiff,  as 
petitioning  creditor,  filed  a  petition  for  adjudication 
against  the  defendant.  On  the  1  Ith  he  filed  a  proof  of 
debt  setting  forth  the  bills,  and  the  defendant  was 
adjudicated  bankrupt.  On  the  I  st  of  April  a  meeting 
was  held  for  choice  of  assignees;  and  Sooert  M.  Ward- 
law,  the  plaintiff^s  Dublin  agent,  was  appointed  trade 
assignee,  Wardlaw  and  plaintiff  alone  proving  and 
voting.  The  meeting  for  final  examination  took  pUoe 
on  the  7th  of  April,  and  was  adjourned  sine  die,  with 
protection  for  thirty  days.  On  the  6th  of  December  a 
petition  of  appeal  was  presented,  against  the  order  of 
the  Court  of  Bankruptcy  refusing  to  pass  the  examina- 
tion, and  on  the  17th  a  case  by  way  of  answer  was 
filed.  On  the  19tb,  judgment  was  marked  and  execu- 
tion issued,  and  on  the  31st  defendant  was  arrested. 
Heron,  Q.C.  (with  him  Sidney),  in  support  of  the 
motion. — The  only  point  raiseable  is  whether  the  appli- 
cation should  be  made  to  the  Bankruptcy  Court  or  to 
this  Couri.  We  submit  that  it  is  rightly  made.  What 
is  said  apparently  to  the  contrary  in  Hansford  v. 
Barrett,  7  Dow.'  8U7,  cannot  be  supported.  That  case 
is  referred  to  in  Woodward  v.  Meredith,  2  D.  &  L. 
135;  Thompson  v.  Harding,  3  C.  B.  N.  S.  254. 
They  referred  to  20  &  21  Vict.  60,  ss.  133,  134, 
141,  262.  Dillon,  contra. — There  was  nothing  amount- 
ing to  an  election  within  the  2G3rd  section.  There  was 
no  estate  to  administer  in  bankruptcy,  and  as  the 
creditor  could  derive  no  benefit,  it  would  be  mere 
mockery  to  say  that  proving,  where  nothing  could  be 
realised,  amounted  to  an  Action,  so  as  to  have  the 
effect  of  preventing  the  creditor  pursuing  his  action. 
Such  proof  could  not  be  pleaded  in  bar.  Rarisford  v. 
Barrett  is  in  point.  The  report  in  Dowling  is  at 
variance  with  another  report,  3  Jur.  655.     Thon^pson 

V.  Harding  is  in  our  favour.     [Pigot,  C.B That  is  a 

case  in  which  the  defence  could  be  pleaded.]  Section 
1 48  draws  a  distinction  as  to  the  immunity  given:  and 
only  the  Bankruptcy  Court  should  adjudicate  in  the 
matter.  There  the  case  was  stamped  with  fraud.  But 
here  this  Court  should  not  interfere.  The  Bankruptcy 
Court  can  expunge  the  proof  or  annul  the  adjudication. 

[FiTZOBBALS,  B Though  the  defence  be  not  pleaded, 

this  Court  has  an  equitable  jurisdiction  over  its  process. 
Rescinding  the  proceedings  is  not  equivalent  to  with- 
drawing the  immunity.  He  does  not  require  protec- 
tion.] I  do  not  deny  this  jurisdiction ;  but  if  it  depends 
upon  the  fact  and  effect  of  election,  the  jurisdiction 
would  more  properly  be  exercised  by  the  Court  of 
Bankruptcy ;  section  133.  As  the  questioh  is  doubtful 
no  costs  should  be  given,  and  they  should  be  put  under 
terms  to  bring  no  action ;   Woodward  v.  Meredith,  2  D. 

&  L.  185.     Heron,  Q.C.,  in  reply But  for  Rans/ord 

r.  Barrett  there  could  be  no  doubt ;  and  any  such  doubt 
IS  relieved  by  the  report  3  Jur.  655.  'lie  Court  has  full 
jurisdiction;  Geilde  v.  Hewaort,  5  Sc.  N.  B.,485 ;  8.c.  4 


M.&G.618.  The  arrest  was  made  to  stop  the  appeal.  It 
is  idle  to  say  that  this  object  was  not  in  view,  and 

therefore  costs  should  be  given.    fTirxaaaALn,  B 

The  only  question  to  be  considered  is  how  the  wrong 
done  by  the  execution-creditor  should  be  rectified.] 
Ordered,  that  the  judgment  and  ca.  sa.  be  set  aside  and 
vacated,  with  costs,  and  that  the  defendant  be  discharged 
from  custody,  he  undertaking  to  bring  no  action.  No 
costs  of  motion  (Girond  v.  Burke,  Exch.,  Jan.  13,  1863, 
before  the  full  Court  See  Johnston  v.  Germaine,  6  Ir. 
L.  T.  R.  121). 

Ejectment  for  non-payment  of  rent;    averment  thit 
defendant  holds  as  tenant  to  pUaidiff;  meaning  and  proof 

of  averment On  an  ejectment  for  non-payment  of 

rent,  averring  that  the  defendant  held  as  tenant  to  the 
plaintiff,  it  appeared  that  the  plaintiff  held  for  a  term 
of  years  under  a  lease  made  in  1773,  out  of  which  a 
woman  named  Felton  was  the  owner  of  a  term  crested 
by  sub-demise,  made  in  1 793,  for  rent  due  under  which 
the  action  was  brought.  Leonard,  a  defendant,  vaa 
the  owner  of  a  term  created  by  sub-demise,  out  of  the 
last-mentioned  term ;  and  the  defendant  Arnold — ti» 
only  defendant  named  in  the  wnt — was  in  possession 
of  the  lands  as  tenant  to  Leonard.  The  writ  followed 
the  form  in  the  schedule  to  the  C.  L.  F.  Act,  1853, 
and  was  addressed  "  to  all  persons  conoemed."  Leonard, 
who  alone  took  defence,  pleaded  that  Arnold  did  not 
hold  as  tenant  to  the  plaintiff  as  alleged.  Held,  that 
the  averment  in  the  writ  means  "  holds  immedialehi  from 
or  under  the  plaintiff ;  that  it  is  in  that  sense  material 
and  traversable ;  and  that  as  issue  had  been  taken  ujxm 
it,  the  averment  should  be  proved  in  that  sense,  which 
not  having  been  done,  a  verdict  should  be  entered  for 
the  defendant  (BiUing  v.  Arnold;  Ex.,  Nov.  5, 1878> 


LORD  O'HAOAN  ON  THE  OPEEATION  OF  THE 
LAND  ACT. 
At  the  meeting  of  the  British  Aasodation,  at  Belfut, 
Lord  O'Hagan  presided  in  the  Section  of  Eoonomic  Science 
and  Statistics,  and  after  making  some  remarks  on  the  judi- 
cial and  economic  value  of  statistica,  and  paying  a  jiat 
tribute  to  the  services  of  Dr.  N.  Hancock  in  that  depart- 
ment of  inquiry,  went  on  to  say  :— "  Yon  will,  I  am  gW  to 
learn,  have  am  opportunity  of  hearing  a  paper  on  Land 
Tenure,  prepared  by  Sir  Geoi^e  Campbell,  the  late  laente- 
nant-Govemor  of  Bombay,  who  is  eminently  qualifi'd  to 
speak  with  authority  on  that  momentous  subject,  and  to 
whom  the  people  of  this  oonntry  owe  serioDS  obligationa  for 
the  counsel  and  assistance  which  his  great  ability  and  lai^ 
experience  in  another  land  enabled  him  to  afford  during  the 
discnssions  which  preceded  the  passing  of  the  Irish  Land 
Act.  Of  that  Act,  generally,  I  have  no  purpose  to  speak 
herei  It  has  been  in  operation  for  too  brief  a  time,  and  ita 
provisionB  have  yet  been  too  little  interpreted  by  jadiisal 
ezpoaition  to  warrant  a  confident  pronounoement  on  many 
points  connected  with  it.  I  believe  that  it  has  already  been 
of  signal  advantage,  and  will  yield  far  greater  benefits  here- 
after. But  I  refer  to  it  now  only  that  J  may  say  a  word  of 
its  purohase  daosea,  whioh — and  the  best  mode  of  giring 
them  vitality  and  effect — are  worthy  of  the  attention  of  all 
who  oare  for  the  prosperity  of  Ireland.  As  to  those  claasee 
there  was  no  controversy  in  Parliament ;  they  pas*^  *"'' 
universal  approval  through  both  the  Houses,  They  leoog- 
nized,  with  all  the  authority  involved  in  so  rare  a  unanimity 
of  acceptance,  the  value  of  diffused  promietonhip  of  land 
amongst  oar  agricultural  classes.  It  is  impossible  to  over- 
estimate their  importance  to  the  progress  of  this  coimtry  io 
industry  and  order.  Yet  they  have  a  very  inadequate  ope- 
ration, and  remain  almost  a  dead  letter  on  the  statute  book. 
I  learn  bom  the  report  of  the  Conimisaioners  of  Pablio 
Works  that,  since  the  passing  of  the  Act,  338  tenant  farmers 
have  purehased  their  holdings,  comprising  an  acaeage  of 
22,116  acres,  of  which  the  annual  rentamoonted  toiEl^Hl, 
at  a  gross  cost  of  £819,622,  including  advanoes  from  the 
Commissioners    of   £192,006.      The    mpoit    informs    os 
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farther   that    the    applieatioiia    of    tenant    farmers    for 
loans  onder  the   statute  have  diminished   instead   of  in- 
creasing, and  that  the  pnrchaaes  of   one  year  have  been 
206,  whilst  only  108  were  made  in  that  which  followed. 
Theoe  facts  are  disappointing  in  a  high  degree,  and  I  call 
attention  to  them  in  this  plaice  that,  if  possible,  the  causes 
of  the  disappointment  may  be  ascertained  and  done  away, 
and  free  and  fruitfol  action  given  to  legislative  provisions, 
amongst  the  very  best  whioh  have  ever  been  vonchsafed  to 
OS.    Of  oonrae,  I  cannot  here  discnss  so  large  a  question  ; 
but  I  may  indicate  my  own  opinion  that,  in  order  to  the 
effective  working  of  those  provisions,  it  will  be  necessary  to 
facilitate  still  farther  the  transfer  of  land  in  small  pro- 
poitionB,  by  cheapening  conveyances,  and  validating  titles, 
at  a  small  expense ;  and  that,  for  this  purpose,  it  will  be 
essential  to  extend  the  operations  of  the  Record  of  Title 
Office  beyond  the  narrow  sphere  within  whidi  Parliamentary 
opinion  confined  it  when  it  was  originally  designed,  and  to 
make  it  effective,  as  it  has  never  been  since  it  was  opened, 
by  the  application  of  the  principle  of  compulsion,  without 
the  aid  of  which  old  habits,  ignorant  dislike  of  innovation, 
and  poweifnl  class  interests,  will  continue  to  nullify  its 
infiuraice.    The  purpose  of  the  Legislature  to  secure  a 
oomplete  and  permanent  register  of  all  dealings  with  pro- 
perty in  the  soil,  is  of  high  policy  and  plain  necessity,  and 
rnnat  not  be  baulked  by  the  snpineness  or  the  obstinacy  of 
individuals  whose  own  best  interest  will  be  promoted  when 
th«y  are  forced  to  aid  in  carrying  out  that  purpose.     In 
addition,   it    will   be   necessary   to   reconsider   the   fiscal 
arrangements  of  the  office,  as  well  as  the  Landed  Estates 
Court  to  which  it  is  attached,  and  to  localise  their  action 
by  the  establishment  of  district  registries,  of  easy  access  for 
■mail  transactions,   and  with  fees   too  moderate  to  bar 
approach  to  them.    These  seem  to  me  the  outlines  of  a 
reform  long  desirable,  but  heretofore  difficult,  from  the  vis 
inertiae  of  some  and  the  active  antagonism  of  others,  which 
should  promptly  be  undertaken  by  Parliament,  and  has 
already,  in  principle,  received  its  sanction,  by  its  general 
approval  of  the  bills  introduced  by  Lord  Cairns  dunng  the 
paat  session.    It  is  essential  to  Ireland,  if  we  would  nave 
the  action  of  a  beneficent  law  no  longer  paralysed,  and  the 
paasionate  eagerness  with  which  the  Irish  people  covet  the 
poasession  of  the  soil  indulged,  legitimately,  and  within  the 
umitB  of  the  law ;   so  that,  instead  of   finding  it   often 
identified  with  agrarian  crime,  we  shall  see  it   become 
subordinate  and  ancillary  to  the  equitable  settlement  of  the 
ooontty,  and  the  lasting  contentment  of  its  people,  by 
prampthig  them  to  obtain,  through  honourable  industry  and 
naoly  effort,  that  position  of  secure  and  independent  pro- 
prietonhip,  which,  according  to  all  our  experience  of  human 
natnte,  w31  lead  them  to  identify  their  individual  interests 
and  objects  with  their  duty  to  the  State,  and  make  them 
loyal  and  law-i^iiding  citizena." 


THE  PROPOSE U  NEW  RULES  OF  COURT  AND 
THE  PRACTICE  IN  ENGLAND. 

Ve  puUish  the  following  compendium  of  the  practice 
vadsr  the  new  Judicature  Act  and  Rules  for  England, 
taken  from  the  Solieiton'  Journal.  Although  the  Irish 
measure  has  been  postponed  in  Mo  for  the  present,  we  are 
■afe  in  saying  that  the  practice  ultimately,  and  perhaps 
MOD  to  be  eatabliahed  in  Ireland,  will  be  much  the  same  as 
that  which  we  now  And  is  to  prevail  iO'  England. 

"Bit  proceedings  in  an  aotion,  for  the  most  part,  naturally 
fall  into  oertaln  obvioos  divisions : — 
I.— Prooeedinga  for  bringing  the  proper  parties  before  the 

court. 
II. — Proceedings  for  aaoertaining  the    real    points    in 
controversy  between  the  parties ;  in  other  words, 
pleadinga 
in. — Proceedings  for  enabling  each  party  duly  to  arm 
himself  for  the  controversy  with  his  opponent,  in- 
cluding the  whole  subject  of  discovery. 
IV,— Proceedings,  the  object  of  whioh   is  to  prevent 
injustice  or  unnecessary  hardship  to  either  par^, 
in  consequence  of  the  inevitable  delay  in  finally 
daddiog   upon  the  merits  of  the   case,  such   as 
iotarloOTtory  iqjunotions,  and  other  like  proteo- 
ttveorden. 


T. — Proceedings  (a)  for  derading  the  facts  in  dispute, 
(i)  For  applying  the  law  to  them  so  as  to  obtain  the 

final  judgment  of  the  oourt. 
VX — Proceedings  for  enforcing  the  judgment  of  the 

ooart. 
VII. — Proceedings  on  appeal. 
YUI. — ^There  must  still  remain  various  miscellaneous 

matters  of  procedure  not  easily  ttrougbt   under 

any  general  head,  bat  not,  on  that  aocoant,  of  less 

importance. 

I.  Proeeedingifor  bringing  the  proper  parties  bifore  the  eonrt. 

Every  aotion  will  commenee  with  a  wnt  ot  summons. 
The  operation  of  the  Bills  of  Exchange  Act  is  not  interfered 
with,  but  in  all  other  cases  there  is  to  be  but  one  uniform 
period  of  eight  days  for  the  appearance  to  a  writ  served 
within  the  jurisdiction.  No  writ  is  to  be  issued  for  service 
abroad  without  an  order  for  the  purpose.  The  writ  is  to  be 
in  force  for  a  year ;  and  if  it  cannot  be  served  within  that 
time,  leave  may  be  obtained  to  renew  it. 

But  the  writ  is  not  to  be  a  mere  summons  to  appear, 
such  as  the  writ  of  summons  issnsd  for  twenty  years  past  in 
the  common  law  courts.  It  must,  by  section  2  of  the 
sohedole,  be  "indotaed  with  a  statement  of  the  claim  made 
or  of  the  relief  or  remedy  leqnired  in  the  action." 

The  Rules  (order  II.,  rule  2)  provide  that  in  this  indorse- 
ment, "it  shall  not  be  essential  to  set  forth  the  precise 
ground  of  oomplaint  or  the  precise  remedy  or  relief  to 
whioh  the  plaintiff'  considen  himself  entitled.  The  plaintiff 
may  by  leave  of  the  court  or  judge  amend  such  indorsement 
so  as  BO  extend  it  to  any  other  cause  of  action,  or  any 
additional  remedy  or  relief."  And  a  large  collection  of 
forms  of  indorsements  are  given  in  a  schedule  in  which  the 
gronnds  of  complaint  are  stated  for  the  most  part  in  very 
general  terms.  We  give  a  specimen  of  them  taken  quite  at 
random: — 

"Defamatioa — ^Tbe  plaintiff's  claim  is  for  damages  for 
libel.    The  plaintiff's  claim  is  for  damages  for  slander. 

"  Distress.  — Replevin, — The  plaintiff's  claim  ia  in  replevin 
for  gooda  wrongfully  distrained, 

"  Wrongfiil  distress. — Tlie  plaintiff's  claim  is  for  damages 
for  improperly  distraining.  [This  form  shall  be  sufficient 
whether  the  distress  complained  of  be  wrongful  or  exces- 
sive, or  irregular,  and  whether  the  claim  be  for  damages 
only,  or  for  double  value]. 

"  Ejectment. — The  plaintiff's  claim  is  to  recover  possession 
of  a  bouse.  No.      ,  in  street,  or  of  a  farm  called 

Blaokacre,  situate  in  the  parish  of        in  the  oounty  of 

"To  establish  title  and  recovo'  ronta. — The  plaintiff's  claim 
is  to  establish  his  title  to  [here  describe  property],  and  to 
recover  the  rents  thereof." 

[The  two  previous  Forms  may  be  combined."] 

Bat  important  as  the  mode  of  bringing  the  proper  parties 
before  the  Court  is,  it  is  even  mora  important  to  determine 
whom  you  may  and  whom  yon  must  bring  before  the  Court 
in  any  action,  and  for  what  purpose  yon  may  bring  them. 

This  is  perhaps  the  point  at  wmch  there  has  hitherto 
been  the  greatest  diffisrenoe  of  practice  between  the 
Common  Law  and  Chanceiy  Courts,  and  at  which  there- 
fore reform  was  most  absolutely  essential.  In  the  Common 
Law  Courts  the  narrowest  possible  rules  have  heretofore 
prevailed  as  to  the  joinder  of  parties.  The  business  of  a 
Common  Law  action  was  to  setUe  by  one  judgment  for 
plaintiff  or  defendant  the  rights  of  those  particular  parties. 
If  A.  and  B.  are  plaintiffs,  A  and  B.  must  be  jointiy  inter- 
ested in  the  relief  sought.  If  C.  and  D.  are  defendants, 
there  cannot  be  judgment  to  one  e&ct  against  G.  and  to 
another  effect  agHiust  D.  But  provided  the  parties  to  any 
claims  are  the  same,  and  they  claim  always  in  the  same 
right,  there  has  for  many  years  been  the  utmost  latitude  as 
to  the  joinder  of  causes  of  aotion.  In  Chancery,  on  the 
other  hand,  while  the  combination  of  several  aeparate  con- 
troversies in  one  suit  has  been  held  open  to  objection  on  the 
ground  of  multifariouaness,  the  object  has  always  been  to 
do  oomplete  justice  to  all  parties  with  respect  to  the  subject 
matter  of  the  suit ;  and  all  rules  as  to  parties  have  biaen 
directed  to  secure  this  result.  Under  the  new  procedure 
the  widest  latitude  will  be  allowed  with  regard  both  to  the 
joinder  of  olaima  and  tba  joinder  of  parties.    By  aection  22 
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of  the  schedule  Bevenl  csdms  of  action  inaj>  mhject  to 
nilefl,  he  joined  in  one  action.  And  by  leotioa  23  it  is  not 
neoessuy  that  all  the]defsudants  shall  be  interested  as  to  all 
the  relief  sooght  And  the  Kales  (Order  XVL)  follow  this 
ap  by  provisions  to  the  following  effect  :— 

"1.  No  caose  of  action  shall,  anleas  by  laave  of  the  ooort 
or  jndge,  be  joined  with  an  action  for  the  reeorery  of  land, 
except  claims  in  respect  of  mesne  pro&ts  or  aneata  of  rent 
in  reapeot  of  the  premises  daimed,  or  any  part  thereof,  and 
damages  for  any  t»«ach  of  contract  nndjer  which  the  same 
or  any  part  thereof  are  held. 

"  2.  Claims  by  a  trustee  in  bankruptcy  as  such  shall  not. 
mtless  by  leave  of  the  court  or  jodge,  bs  joined  with  any 
claim  by  him  in  any  other  capacity. 

"  8.  Claims  by  or  against  husband  and  wife  may  be 
joined  with  claims  by  or  against  either  of  than  sepa- 
rately. 

"  4.  Olaima  by  or  against  an  ezeoator  or  administrator  as 
inch  may  be  joined  with  chums  by  or  against  him  person- 
ally i  provided  the  last-mentiaaed  claims  are  alleged  to 
arise  with  refnenoe  to  the  estate  in  respect  of  which  the 
plaintiff  or  defendant  snes  or  is  sued  as  exeontor  on  adminis- 
tration. 

"6.  Clums  by  plaintifi  jointly  may  be  joined  with 
claims  by  them  or  any  of  them  separately  against  the  same 
defendant." 

It  will  forthar  be  open  to  a  defandaat  foir  Uwibtars  to  set 
np  in  an  action,  by  way  of  ooanter>clailii,  not  only  claims 
hitherto  the  subject  of  set-o£^  bat  all  snob  ••  wooU  till  now 
have  been  the  subject  of  a  ocOM  actioyat  taw  or  a  cross  bill 
in  Chancery.  ■•r   •  *  i'"'  ■»•• 

All  these  proviaionA  aiA,'  however,  subject  to  the  rules 
laid  down  in  seetiooaAo  and  22  of  the  sohednla,  and  worked 
oat  in  detail  in  the  Roles,  that  where  distinct  controversies 
are  inccmvaniently  joined  an  order  may  be  made  to  separate 
them. 

With  respect  to  parties  the  Bnles  (Order  XV.)  provide 
that— 

"  1.  All  persons  may  be  ioined  as  plMntifi  in  whom  the 
right  to  any  relief  claimed  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  alternative.  And  jndgmait 
may  be  given  for  sooh  one  or  more  of  the  pUuntim  as  may 
be  found  to  be  entitled  to  relief,  for  suoh  relief  as  he  or 
they  may  be  entitled  to,  without  any  amendment.  Bat 
the  defandant,  though  unsDoceesful,  shall  be  entitled  to  his 
costs  occasioned  l>y  so  joining  any  person  or  persons  who 
■haQ  not  be  fannd  entitled  to  relief,  unless  the  Court  in  dis- 
posing of  the  costs  of  the  action  shall  otherwise  direct. 

"  2.  All  persons  may  be  joined  as  defendants  againat 
whom  the  right  to  any  relief  is  alleged  to  exist,  whether 
jointly,  severally,  or  in  the  alternative.  And  judgment  may 
be  given  against  such  one  or  more  of  the  defendants  as  may 
bo  round  to  lie  liable,  according  to  Iheir  respeotire  liabili- 
ties, without  any  amendment. 

"  8.  Where  an  action  has  been  commenced  in  the  name  of 
the  wrong  penon  as  plaintiff,  or  where  it  is  doubtful 
whether  it  has  been  commenced  in  the  name  of  the  right 
plaintiff  or  plaintiffs,  the  Court  Or  a  Judge  may,  if  satisfied 
that  it  has  been.so  oonimenoed  thrnugh'a  bond  fide  mistake, 
and  that  it  is  neceasary  for  the  determination  of  the  real 
matter  in  dispute  so  to  do,  order  any  other  person  or 
persons  to  be  substituted  or  added  as  plaiutlff  or  plaintiffs 
upon  such  terms  as  may  seem  just. 

"  4.  Subject  to  the  provisions  of  the  Judicature  Act,  and 
the  schedule  thereto,  and  these  rules,  the  provisions  as  tu 
parties,  contained  in  section  42  of  IS  &  16  Victoria,  chapter 
86,  shall  be  in  force  as  to  actions  iu  the  High  Court  of 
Justice. 

"  5.  Subject  OS  last  aforesaid,  in  all  probate  actions  the 
Kules  as  to  parties  heretofore  in  use  in  the  Court  of  Pro- 
bate, shall  continue  to  l)e  in  force." 

The  schedule  (section  9)  further  provides  that  any  party, 
plaintiff  or  defendant,  may  be  struck  out  or  added  as  may 
be  necessaiy,  "to  enable  the  Court  effectually  and  com- 
pletely to  adjudicate  upon  and  settle  all  the  questions  in- 
Tolved  in  the  action."  The  representation  of  parties  in  the 
same  interest,  hitherto  unknown  in  the  Common  Law 
Courts,  is  provided  for  in  the  schedule  (section  10). 

By  section  11  of  the  same  schedulA  it  is  provided  tiiAt 


partners  may  sua  or  be  sued  in  the  nwna  of  tbeir  fins. 
And  as  the  enactment  is  new  and  not  unimportant,  it  may 
be  convenient  to  look  a  little  forward  and  see  haw  sack  a 
suit  is  to  be  carried  through  to  its  oonoloaon.    In  any  such 
caae,  by  the  same  section,  any  party  may  apply  for  a  dis- 
closure of  the  names  of  the  partners.     AJid  in  the  cases  of 
partnersj^aintiffi  such  diadosores  may,  under  the  Boles 
(Order  "VX,  Bnle  2),  be  demanded  on  notice  as  of  right 
A  writ  sgainst  a  firm  may  be  served  either  upon  one  or 
more  of  the  members  or  at  their  principal  place  of  business. 
The  partners  in  such  esse  an  to  i^>pear  in  their  iudiTidosl 
names.     Bat  the  action  is  to  proceed  against  the  firm  u 
such.    And  in  the  case  of  a  jodgment  against  the  firm 
execution    may    issue    (Order    XXXYIL,    Bule   8)— (a) 
against  any  property  of  the  partners  as  such ;  (6)  agiinsl 
any  person  who  has  admitted  on  the  pleadings  that  he  is  or 
has  been  adjudged  to  be  a  partner ;  (c)  againat  any  penon 
who  has  been  served  as  a  partner  wiUi  the  writ  of  sammons, 
and  has  failed  to  appear.    If  the  judgment  creditor  dsims 
to  be  entitled  to  execution  againat  any  one  else  as  a  partner, 
he  may  apply  for  an  order  to  that  efibot ;  and  a  iodga  n»y 
make  soui  cider  if  the  liability  be  not  dispated,  or  direct 
an  issue  if  it  be. 

It  not  nnfreqaantly,  however,  bocomes  important  that 
the  decision  of  a  questian  arising  in  an  actim  should  be 
blading  not  only  upon  the  original  parties  to  the  action, 
but  also  npon  some  other  peraon,  and  therefore  that  such 
third  person  should  be  called  npon  to  intervone  in  the 
action,  and  dispute  the  point  in  which  he  is  concerned  if  ha 
think  it  deeirabla  to  do  so.    Tlius,  to  take  the  examples 
pointed  at  in  the  forms  appended  to  the  lElules  (Sohsdule  B, 
form  1),  the  defendant  may  be  saed  as  surety,  and  he  may 
be  entitled  to  oontribntion  from  another  person  at  oo«m«^. 
He  may  be  sued  as  acceptor  of  a  bill  of  exchange  by  an 
indorsee^  and  he  may  have  accepted  it  for  the  aoocmmcdation 
of  the  drawer,  who  is  no  party  to  the  action.    He  may  be 
sued  upon  a  contract  which  he  has  made  merely  as  agent 
for  another  penon,  who  is  bound  to  indemnify  him  aguast 
liability.     In  any  aaoh  case^  aoeordiog  to  (La  proviaiaas 
of  section  12  of  the  schedule,  and  the  I»ter  rules  of  Order 
XY.,  a  notice,  analngoos  to  a  writ  of  sammons,  may  be 
served  upon  the  third  person  concerned.     If  ha  obooaes  not 
to  qypaar,  the  judgment  in  the  action   will  be  oonclnsire 
against  him  of  miat  it  daddea.    If  he  does  appear,  and 
desire  to  intervene,  the  ooort,  or  a  jodge,  may  give  him 
leave  to  defend. 

Again,  by  the  death  or  bankruptcy  of  a  party,  or  the 
devolution  of  an  estate  or  otherwise,  fireah  persons  may 
become  interested  in  the  matters  in  oontroveny  in 
addition  to  or  in  lieu  of  thdse  originally  aSixtted.  This  case 
is  provided  for  by  section  17  of  the  sohedole  and  by  the 
Boles  (Order  XLV).  Hie  machinery  provided  for  intro- 
ducing the  requisite  new  parties  is  very  like  that  now  in  OM 
in  the  Court  of  Chancery. 

The  two  cases  to  which  we  have  just  referred,  together 
with  the  right  of  any  penon  interested  in  the  estate  to 
intervene  in  a  probate  action,  that  of  a  peraon  interested 
in  the  m  to  Intervene  in  ao  admiralty  action  iis  neat,  and 
that  of  a  landlord  to  appear  and  defend  in  an  action  of 
ejectment  against  his  tenant,  appear  to  be  the  only  iniitannwi 
in  oar  future  procedure  of  interveation  by  third  persons  in 
an  action  ;  a  subject  which  occupies  so  large  a  apace  in 
some  of  the  Foreign  Codes  of  Procedure. 

While  speaking  of  the  subject  of  the  bringing  of  parties 
before  the  coart  it  may  be  observed  that  proceeding  in 
default  of  appearance  will  in  future  be  simplified  in  one  or 
two  respects.  First,  it  will  not  be  neceaaarj,  in  any  esse 
or  in  any  court,  to  enter  an  appearance  for  a  defaulUng 
defendant,  but  proceedings  may  go  on  aa  if  he  had  appeared. 
And  secondly,  in  an  action  of  detinue  or  for  damages  a  writ 
of  inquiry  may  issue  upon  the  indorsement  of  the  writ 
without  as  heretofore  filing  a  pleading. 

II.  Proceedings  far  aiceriaiuing  the  rtai  jpointt  *n  eontrovtrt) 
btticeen  the  parties. 
Unless  the  defendant  in  entering  hia  appearance  has 
given  notice  that  he  wants  no  further  informatioo,  the 
plaintiff  must  deliver  a  statement  of  hia  claim  within  six 
weeks  after  appearance.  But  it  is  open  to  the  plaintiff  to 
deliver  his  statement  of  daim  at  any  earlier  period,  even  to 
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it  with  tbe  writ  if  ha  ploMai ;  and  he  may  deliver 
one  althoD^  the  defendant  has  not  desiied  it.  If  the 
defendant  does  require  a  statement  of  chum,  and  the  action 
is  for  an  ordinary  money  claim,  an  eoonomio  method  of 
pleading  is  afforded  to  the  plaintiff  by  Rnle  4  of  Order  XX. 
Orf  wdddi — 

<*  Where  the  writ  is  specially  indorsed,  and  the  defendant 
baa  not  dispensed  with  a  statement  of  cUum,  it  shall  be 
Bnffldent  for  the  plaintiff  to  deliver  as  his  statement  of 
dhim  a  notice  to  the  effect  that  his  claim  is  that  which 
mpears  by  the  indorsement  upon  the  writ,  unless  the 
Conrt  or  a  Judge  shall  order  him  to  deliver  a  further  state- 
ment. Such  notice  may  be  either  written  or  printed,  or 
partly  written  and  partly  printed,"  to. 

The  defendant  will  have  eight  days  only  to  deliver  his 
d«fenoe.  The  plaintiff  will  have  tliree  weeks  to  reply,  and 
no  subsequent  pleadings  will  be  allowed  vrithout  leave. 
Bnt  all  these  periods  may  be  enlaiged  by  leave. 

Under  aaotion  18  of  the  sehednle,  it  will  be  rememboed, 
•Upleadinga  are  required  to  be  printed.  The  Bulea  (Order 
XvilL,  Unle  8)  propose  to  allow  any  pleading  to  be 
deHveied  in  manoacript  which  does  not  exceed  three  folios 
of  aevaity-two  words  eaoh  in  langtii.  Tbia  is  one  of  the 
poiota  to  which  we  have  referred,  as  to  whidi  an  amending 
Aiot  nnat  be  passed  before  effisct  can  be  given  to  the  Bnlea. 
The  same  thing  ia  troe  of  another  matter  of  far  greater 
iaqxwtanoa.  By  the  same  leotioD  18  of  the  sohednU  every 
phadiag  most  be  both  JUtd  and  deUeand  to  the  oppoaita 
party.  Hie  Bnles  propose  to  diqxose  with  tbe  oompnlaory 
S^ng  of  all  pleadings,  and  allow  the  partiea  aiaii^to 
daiiver  them  to  one  another.  But  if  and  whanajudgment 
!■  cmtared,  then  by  Order  XXXVI,  B.ala.lr-it.'is'prMFided' 
tliat  "the  party  entering  ^l>ft  jndgmant  shall -deliver  tfrthe . 
offioeaf  a  copy  of  tiie  .whole  of  the  jdeadings  in  tbe  action; 
•och  copy  shall  be  in  print,  fxoept,auch.pBita  (if  J»iy)  of  tha 
plamWnga  aa  are  by  these  Bides  permitted  to  be  written." 

The  effect  of  this  may  perh^is  be  stated  in  the  language 
fcjmiii^f  to  common  law  practitioners  by  saying  that  when- 
ever •  judgment  is  signed,  the  record,  if  any,  most  be  mada 
jxp,  bat  made  np  by  Uie  simple  prooees  of  handing  printed 
docaments  to  the  officer  entering  the  judgment. 

So  far  aa  to  times  and  the  mere  mechaniam  of  pleading. 
Yfo  most  now  look  at  the  substantive  mlea  of  pleading. 
Tbe  schedole  left  this  matter  at  large,  only  saying  that 
pleadinga  ahonld  be  "  statements  as  brief  as  the  nature  of 
the  caw  will  admit."  The  rules  on  the  subject  of  pleading 
ate  of  oonsiderabla  length.  The  fondamental  rule  (Order 
XyUI.,rolel,)isaafollowa:—  ,    - 

^''Jtvaiy  -pleading  shall  contain  as  predsaly  aa-maj(~l»' 
a  statement  of  tbe  material  facts  on  which  th6 '  piuiy 
pleading  rdles,  bnt  not  tbe  evidenoe  fay  which  they  are  to 
Mproi«d,  sudi  statements  being  divided  into  paragraphs 
anmbered  oonaaoutively,  and  each  paragraph  containing,  as 
nearly  as  may  be^  a  separate  allegation.  Dates,  sums,  and 
aoDMta  [sfaaU  be  expressed  in  fignres  and  not  in  worda 
Sgnators  of  oonnsel  uudl  not  be  necessary," 

This  rule  of  coarse  implies  the  abolition  of  all  thetecbni- 
ealitiea  of  common  law  pleading,  common  oonnts  that 
disdose  nothing,  oonclunona  of  law  stated  as  propneitiona 
of  fact,  repetitions  of  the  same  facts  in  several  oonnts  on 
sevasal  pleas  for  the  purpose  of  aaaerting  several  views  of 
their  legal  effect.  And  in  soooeeding  roles  such  nuisances' 
as  pla—  in  abatement  and  new  assignments  are  spenfically 
aboUsbed. 

Od  the  other  hand,  this  rale  ia  qnite  consistent  with 
the  system  of  pleading  hitherto  in  use  in  the  Admiralty  and 
Probate  Courts. 

It  may  seem  too  exactly  to  describe  the  system  which,  in 
theory  at  least,  prevails  in  Chancery.  Asxi  undoubtedly 
the  terms  of  the  rule  differ  little  from  tbdse  now  in  force  as 
to  the  bills  in  Chancery.  But  before  concluding  that  the 
jilwMlllig  of  the  future  will  be  what  bills  and  answers  have 
Men,  some  further  pcnnts  have  to  be  looked  to. 

In  the  first  place,  Chancery  pleading,  at  least  on  the 
daCmdaaf  s  side,  has  been  very  materially  affected  by  the 
iueuugruona  mixture,  in  one  sworn  answer,  of  two  radically 
diaUuut  things,  pleading  and  discovery,  the  statement  by  a 
dstaidaot  of  Us  own  aas«^  and  the  f  umiahing  by  him  to  the 


phuntiff  of  the  materials  requisite  for  developing  or  proving 
bis.  For  tbe  tatwro  this  will  be  otherwise.  Each  party 
win  in  his  own  pleading,  without  any  oath,  state  his  own 
ease  in  his  own  way.  And  each  will  be  compelled  to  give 
to  the  other  on  oath  the  discovery  to  wluoh  he  may  be 
entitled. 

Secondly,  among  the  pleacDng  rules  contained  in  order 
XVIII.  are  the  following  :— 

"14.  Everyallegationof  fact  in  any  pleading,  if  not  denied 
spedGcally  or  by  necessary  implicatioa,  or  stated  to  be  not 
admitted  in  the  pleading  of  the  opposite  party,  shall  be 
taken  to  be  admitted,  except  as  against  an  mfant,  Innatio^ 
or  person  of  unsound  mind  not  so  found  by  inquisition. 

"  17.  It  shall  not  be  sufficient  for  a  defendant  in  his  de- 
fence to  deny  generally  the  facta  alleged  by  the  statement 
of  claim,  or  for  a  plaintiff  in  his  reply  to  deny  generally  tha 
facta  alleged  in  a  defence  by  way  of  counter-clium,  bat  each 
party  must  deal  specifically  with  each  allegation  of  fact  at 
whichJie  does  not  admit  the  truth. 

"18.  Subject  to  the  last  preceding  rule,  the  plaintiff  by  his 
replf  may  join  issue  upon  the  defenoa^  and  each  party  in  a 
subseqoent  pleading,  if  any,  may  join  issue  upon  this  previous 
pleading.  Sach  joinder  of  issue  shall  operate  as  a  denial 
of  eveiy  material  allegation  of  fisot  in  the  pleading  upon 
which  issue  is  joined,  or  such  joinder  of  issue  may  except 
any  facts  whic&  the  party  may  be  willing  to  admit,  and 
shall  thus  operate  as  a  denial  of  the  facts  not  so  admitted." 

Two  things  are  here  laid  down — ^first,  that  each  party  is 
taken  to  admit  that  which  he  does  not  deny ;  secondly,  that 
Hbat  denial  is  not  to  be  by  a  general  joinder  of  issue  in  the 
£Qt  jpatance,  but  that  eiiah  party  must  handle  the  case  in 
^detail  once  at  least.  It  would  be  necessary  to  consider  tbe 
ibeaiing  of  these  rules  maturely,  or  rather  perhaps  it  will 
to  necessary  to  test  their  eSiact  in  practice,  before  saying 
"how  Ui  they  will  be  found  to  conflict  vrith  the  traditions^ 
and  to  modify  tbe  praotios  of  equity  dranghtsmen, 

lliirdly,  one  of  the  roles  we  have  cited  in  terms  forbids 
pleading  evidence,  a  somewhat  indefinite  prohibition.  But 
the  following  rules  are  more  specific  : — 

"21,  Wherever  the  contents  of  any  doooment  are 
material,  it  shall  be  sufficient  in  any  pleaiding  to  state  the 
effect  thereof  aa  briefly  as  possible^  without  setting  out  tbe 
whole  or  any  part  thereof  unless  the  precise  woraa  of  the 
document  or  any  part  thereof  are  materiaL 

"  22,  Wherever  it  is  material  to  allege  malice,  fraudulent 
intention,  knowledge,  or  other  condition  of  tbe  mind  of  any 
person  it  shall  be  sufficient  to  allege  the  same  as  a  fact 
without  setting  out  the  drcomstances  from  which  the  same 
is  to  be  inferred. 

"28.  Wherever  it  is  material  to  allege  notice  to  any  person 
of  any  fact^  matter,  or  thing,  it  shall  be  soffident  to  allege 
such  notice  aa  a  bkOt,  unless  the  form  or  the  precise  terms 
of  such  notioe  be  material. 

"  24.  Wherever  any  contract  or  any  relation  between  any 
persons  does  not  arise  from  an  express  agreement,  bat  is  to 
be  implied  firom  a  series  of  letters  or  conversations^  or  other- 
wise from  a  number  of  circumstances,  it  shall  be  suffident 
to  alleee  sudi  ooutract  or  relation  as  a  fiuit,  and  to  refer 
genendly  to  such  Iett<gr%  conversatious,  or  circumstances 
without  setting  them  out  in  detail.  Andif  in  such  case  the 
person  so  pleading  desires  to  rely  in  the  alternative  upon 
more  contracts  or  relations  than  one  as  to  be  implied 
from  sach  circumstances,  he  may  state  the  same  in  the 
alternative." 

These  roles,  if  really  enforoed,  must  tend  to  oontrol  tha 
outrageous  verbosity  too  often  in  practice  found  to  char- 
acterise Chancery  pleadings. 

The  several  points  we  have  indicated  must  all  be  con- 
sidered in  forming  any  judgment  of  the  future  system  of 
pleading. 

With  respect  to  the  amendment  of  pleadings,  the  effect 
of  the  rules  in  order  XXIV.  seems  to  be,  in  short,  that  as 
phdntiff  may  amend  bin  statement  of  claim  without  any 
leave  for  the  purpose,  within  the  time  limited  for  reply,  that 
is  to  say,  within  three  weeks  after  defence,  or  if  no  defence 
is  dellrered  within  four  weeks  after  appearance.  And  tbe 
I  defendant  has  a  sinular  right  with  rqgard  to  any  set-off  at 
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coanter-doim  in  respect  of  which  he  ia  proceeding.  In  all 
other  caaea  the  court,  or  a  jodge  at  chamben,  or  the  jadge 
at  the  trial,  may  order  an  amendment. 

By  section  19  of  the  sohednle  "  where  in  any  action  it 
appears  to  a  judge  that  the  statement  of  claim  or  defence, 
or  reply  does  not  snfficiently  disdoee  the  issues  of  fact  in 
dispute  between  the  parties,  he  may  direct  the  parties  to 
prepare  issues,  and  such  issues  shall,  if  the  parties  differ,  be 
settled  by  the  jndge."  The  rules  contain  no  further  pro- 
vision on  the  subject  of  settling  issues. 

Issues  of  law  may  be  summarily  raised  on  the  pleading 
by  means  of  demurrer.    Under  the  rules  of  Order  XXV., 

"  Any  party  may  demur  to  any  pleading  of  the  opposite 
party,  or  to  any  part  of  a  pleading  setting  up  a  distinct 
cause  of  action,  ground  of  defence,  set-oS,  counter-claim, 
reply,  or  as  the  case  may  be,  on  the  ground  that  the  facts 
alleged  therein  do  not  show  any  cauiie  of  action,  or  ground 
of  defence  to  a  claim  or  any  part  thereof,  or  set-off,  or 
counter-claim,  or  reply,  or  as  the  case  may  be,  to  which 
effect  can  be  given  by  the  court  as  against  the  party 
demurring." 

A  demurrer  is  to  be  delivered  in  the  same  way  and 
within  the  same  time  as  a  pleading.  A  demurrer  to  one 
part  of  a  pleading,  and  an  answer  to  another  part  may  be 
combined  in  one  document.  A  jndge  may  either  give  leave 
to  plead  and  demur  to  the  same  matter,  or  may  reserve 
leave  to  plead  in  oase  the  demurrer  be  overnled.  Either 
party  may  enter  the  demurrer  for  argument. 

IIL  Pncttdingt  for  enabling  each  parti/  to  arm  himte^f  for 
the  eoMmverty. 

By  far  the  meet  important  class  of  proceedings  under  this 
head  are  those  relating  to  discovery  and  inppection. 

There  is  no  point  with  respect  to  which  the  procedure  of 
the  Common  Law  Courts  is  more  defective  than  discovery. 
The  right  to  interrogate  can  only  be  obtained  by  an  order, 
and  upon  an  affidavit  the  necessity  for  which  often  defeats 
justice.  And  the  allowing  or  disallowing  interrogatories 
has  always  been  treated  by  judges  us  a  matter  of  discretion, 
not  of  right.  The  affidavit  requisite  for  obtaining  discovery 
of  documents  is  not  leas  embarrassing. 

Under  section  25  of  the  schedule  and  Order  XXVIII.  of 
the  Bnles  the  plaintiff  may  as  of  right  deliver  iuterrogatoriea 
with  his  statement  of  daim,  or  at  any  time,  down  to  the 
close  of  the  pleadings,  and  the  defendant  may,  in  like 
manner,  deliver  them  with  bis  defence  or  down  to  the  close 
of  the  pleadings.  At  an^  other  time  an  order  to  interrogate 
must  be  obtained.  An  mterrogatory  may,  within  four  days, 
be  objected  to  and  struck  out  if  objectionable ;  or  objection 
may  be  taken  to  answering  it.  And  the  objection  will  be 
dealt  with  summarily. 

With  regard  to  discovery  of  documents,  by  Rule  9  of 
Order  XXVIII.,  an  order  for  it  may  be  obtained  without 
any  affidavit 

As  to  inspection  of  documents,  section  26  of  the  scbednle 
provides  that  each  party  shall  be  entitled  on  notice  to  inspect 
any  document  referred  to  in  the  pleadings  or  affidavits  of 
bis  opponent,  and  the  Rules  provide  in  detail  for  working 
this  out.  In  other  cases  an  order  for  inspection  must  be 
obtained  upon  an  affidavit  showing  the  right  to  inspect. 

If  either  party  disobey  an  order  for  discovery  or  inspec- 
tion, be  will  not  only  be  subject  to  attachment,  but  if  a  plain- 
tiff he  will  be  liable  to  have  judgment  of  non  prof  against 
him,  and  if  a  defendant  to  have  his  defence  struck  out,  and 
jadgment  by  default  entered. 

A  further  proviaion  empowers  either  party  to  use  in 
evidence  one  or  more  of  the  answers  of  his  opponent  with- 
ont  putting  in  the  rest,  subject  to  a  discretion  in  the  Judge 
to  reqnire  the  rest  to  be  put  in  if  really  so  oonnected  as  to 
make  this  jost. 

rV.  Proceedingt  for  the  protection  of  the  partiet  ajainit 
injury  pending  the  final  ierue  of  the  aetion. 

The  power  of  making  interlocutory  protective  orders  baa 
hitherto  belonged  almost  exclusively  to  the  Court  of  Chan- 
cery. All  branches  of  the  Court  will,  under  the  new 
system,  have  the  same  authority  in  these  matters ;  and  the 
poweiB  of  the  Court  will  be  considerably  Iai);er  than  those 
of  the  Court  of  Chancery  hitherto,  la  view  of  the  great 
importanoe  of  this  branch  of  procedure,  we  think  it  well  to 


bring  together  the  several  provisions  of  the  Act.  the  Sche- 
dule, and  the  Rules,  so  that  their  combined  effect  may  be 
the  better  appreciated. 

By  section  25,  sub-section  8  of  the  Aot^- 

"A  mandamus  or  an  injunction  may  be  granted  or  a 
receiver  appointed  by  an  interlocutory  order  of  the  Court 
in  all  cases  in  which  it  shall  appear  to  the  Court  to  be  jagt 
or  convenient  that  such  order  should  be  made ;  and  any 
such  order  may  be  made  either  unconditionally  or  npon 
such  terms  and  condition  as  the  Court  ahall  think  jnat; 
and  if  an  injunction  ia  aaked  either  before,  or  at,  or  after 
the  hearing  of  any  cause  or  matter  to  prevent  any  tjireatened 
or  apprehended  waste  or  trespass,  such  injunction  nuy  bs 
granted,  if  the  Court  shall  think  fit,  whether  the  person 
against  whom  such  injunction  ia  sought  is  or  is  not  in  pos- 
session under  any  daim  of  title  or  otherwise,  or  (if  out  of 
poeaeasion)  does  or  does  not  daim  a  right  to  do  the  act 
sought  to  be  reatrained  under  any  colour  of  title;  and' 
whether  the  eatates  claimed  by  both  or  by  uther  of  the 
parties  are  legal  or  equitable." 

By  the  schedule,  section  43 — 

"  When  by  any  contract  a  primA  facie  case  of  liability  ii 
established,  and  there  ia  aliaged  as  matter  of  defence  a 
right  to  be  relieved  wholly  or  partially  from  such  liability, 
the  Court  or  a  Jndge  may  msjke  an  order  for  the  ptesenra- 
tioo  or  interim  custody  of  the  subject-matter  of  the  litiga- 
tion, or  may  order  that  the  amount  in  dispute  be  brought 
into  Court  or  otherwise  seoured." 

"  44.  It  shall  be  lawful  for  the  court  or  a  judge,  on  the  appli- 
cation of  any  party  to  any  action,  to  make  any  order  for 
the  sale,  by  any  person  or  persons  named  in  anob  order, 
and  in  anob  manner  and  on  auch  terms  as  to  the  court  or 
judge  may  seem  desirable,  of  any  goods,  wares,  or  merchan- 
dise which  may  be  of  a  perishable  nature,  or  likely  to  injure 
from  keeping,  or  which  for  any  other  just  and  sufSdent 
reason  it  may  be  desirable  to  have  sold  at  once." 

"  46.  It  shall  be  lawful  for  a  court  or  a  judge,  upon  the 
application  of  any  party  to  an  action,  and  upon  such  terms 
as  may  seem  just,  to  make  any  onler  for  the  detention, 
preservation  or  inspection  of  any  property,  being  the  subject 
of  auch  action,  and  for  all  or  any  of  the  purposes  aforesaid, 
to  authorise  any  person  or  persons  to  enter  upon  or  into 
any  land  or  building  in  the  possession  of  any  party  to  such 
action,  and  for  alt  or  any  of  the  purposes  aforesuti,  to 
authorise  any  samples  to  be  taken,  or  any  observation  to  be 
made,  or  experiment  to  be  tried,  which  may  seem  necessary 
or  expedient,  for  the  purpose  of  obtaining  full  information 
or  evidence.  Tbe  court  or  a  judge  may  also,  in  all  oases 
where  it  shall  appear  neoesaary  for  tbe  purpoaea  of  justice, 
make  any  order  for  tbe  examination  upon  oath,  before  any 
officer  of  the  court,  or  any  other  person  or  persons,  and  at 
any  place,  of  any  witness  or  person,  and  may  order  any 
deposition  so  taken  to  be  filed  in  the  court,  and  may 
empower  any  party  to  any  action  or  other  proceeding  to 
give  such  deposition  in  evidence  therein  on  auch  terms,  if 
any,  as  the  court  or  a  judge  may  direct." 

By  the  Rules  (Order  XLVII.)  an  order  under  the  above 
sub-section  of  the  Act,  or  section  44  or  45  of  the  schedule, 
may  be  obtained  by  the  plaintiff  at  any  time  after  writ 
issued,  and  by  any  other  party  after  appearance.  The  same 
order  contains  the  following  hirther  provision  : — 

"  Where  an  action  ia  brought  to  recover,  or  a  defendant 
in  his  statement  of  defence  seeks  by  way  of  counter-claim 
to  recover  specific  property  other  than  land,  and  the  party 
from  whom  such  leooveiy  is  sought  does  not  dispute  the 
title  of  the  party  seeking  to  recover  the  same,  bnt  claims  to 
retain  the  property  by  virtue  of  a  lien  or  otherwise,  as 
security  for  any  aum  oi  money,  the  court  or  a  judge  may, 
at  any  time  after  such  last-mentioned  claim  appears  from 
the  pleadings,  or,  if  there  be  no  pleadings,  by  affidavit,  or 
otherwise  to  the  satisfaction  of  suoh  court  or  judge,  order 
that  the  party  claiming  to  recover  the  property  be  at  liberty 
to  pay  into  oourt,  to  abide  the  event  of  the  action,  the 
amount  of  money  in  respect  of  which  the  lien  or  security 
is  claimed,  and  such  further  sum  (if  any)  for  interest  and 
costa  aa  auch  court  or  judge  may  direct,  and  that  upon 
anob  payment  into  court  being  made,  the  property  claimed 
be  given  up  to  the  party  claiming  it." 
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Y.  Proeeediigi  for  (a)  deciding  (Ae  factt  in  ditpute,  and 
(b)  cq>p2ym$t  Ai  lau  to  them. 

Howmooh  diveraty  there  hu  hitherto  been  u  to  this 
bnnch  of  procedure  in  the  several  groapa  of  ooarta,  and 
how  many  defects  demand  a  remedy  in  every  single  one  of 
them,  must  be  only  too  fmnilWr  by  painful  ezpexienoe  to 
most  of  onr  readers. 

Under  the  proposed  new  procedure  the  mode  of  trial  will 
not  depend  npon  the  particular  division  or  court  in  which  a 
csae  may  be  pending,  but  npon  the  choice  of  the  parties  or 
the  discretion  of  the  judge. 

lE^rst,  then,  as  to  tiie  tribunal.  An  action  may  be  tried 
(and  it  most  be  observed  that  the  word  trial  is  used  to 
indode  the  hearing  of  a  cause  after  evidence  has  been 
taken  on  affidavit,  aa  well  as  a  trial  by  oral  evidence) — 

(•)  Before  a  judge  or  judges. 

(i)  Befote  a  jud{fa  wiOi  assesaors. 

(4  Before  a  judge  and  jury. 

(it  Before  an  official  or  special  referee. 

(()  Before  such  a  referee  with  assessors. 

The  plaintiff  may  choose  any  of  these  modaa  of  triaL 

But  the  defendant  may  apply  within  four  days  after 
notiee  of  trial  for  an  order  to  change  the  mode  of  tnal  Or 
he  may  give  notice  that  he  desires  any  issues  of  fact  to  be 
tried  Iw  a  jury.  On  this  point  the  provisiona  of  the  Act, 
the  Sdiedules,  and  the  Rules  are  as  follows.  We  leave 
them  to  speak  for  themselves  : — 

By  section  66  of  the  Act  the  power  to  refer  is  "  subject 
to  snch  right  as  ma^  now  exist  to  have  particular  cases 
mbmitted  to  the  verdict  of  a  jury."  By  section  31  of  the 
schedule  the  defendant  may  "  upon  giving  notice  that  he 
deairee  to  have  any  issues  of  fact  tii^  before  a  judge  and 
jn^_be_  entitled  to  have  the  same  so  tried."    By  Order 


CII.,  rule  21,  "  the  court  or  a  judge  may,  if  it  shall 
appear  desirable,  direct  a  trial  without  a  jury  of  any  ques- 
tion or  issue  of  fact,  or  partly  of  fact  and  partly  of  law, 
arising  in  any  oanse  or  matter  which  previously  to  the 
passing  of  the  Act  oonld,  without  any  consent  of  parties,  be 
tried  without  a  jury." 

IHfovnt  qnestions  of  fact  may,  by  section  82  of  the 
sehMlula,  be  ordered  to  be  tried  by  different  modes  of  triaL 
By  seotions  56  and  67  of  the  Act  questions  or  issues  of  fact 
may  be  refened  to  referees  official  or  q)eaial,  and  by  Order 
XXXII.  it  is  further  provided  that 

"  22.  The  court  or  a  judge  may,  if  it  shall  appear  either 
befoce  or  at  the  trial  tuat  any  issue  of  fact  can  be  mora 
ocnveniantly  tried  before  a  jury,  direct  that  such  issue  shall 
be  tried  by  a  judge  with  a  jury. 

"  23.  Trials  with  assessors  shall  take  place  in  inch  man- 
ner and  npon  soch  terms  as  the  oonrt  or  a  judge  shall  direct 
"  24.  In  any  action  the  oonrt  or  a  judge  of  the  division 
to  which  the  action  is  assigned  may,  at  any  time  or  from 
time  to  time^  order  the  tnal  and  determination  of  any 
<inestfani  or  iasoe  of  fact,  or  partly  of  fact  and  partly  of 
WW,  by  any  commissioner  or  commissioners  appointed  in 
inmnaoce  of  the  29th  section  of  the  said  Act,  or  at  the 
iittiiigi  to  be  held  in  Middlesex  or  London,  and  such  ques- 
tion or  issue  shall  be  tried  and  determined  accordingly. 

So  far  aa  to  the  tribunal.    Now,  as  to  the  method  of 
proving  facts : — 
(a)  Primdfaeie  all  evidence  is  to  be  viva  voce  evidence, 
(i)  Bnt  the  parties  may  agree  to  take  the  evidence  by 
aflidavits. 

(e)  Or  particular  points  may  be  oidwed  to  be  proved  by 
sSdavit,  the  rest  of  the  evidence  being  taken  orally. 

Where  the  evidence  is  to  be  oral  the  plaintiff  may  give  a 
ten  days'  notice  of  trial  as  soon  as  issue  is  joined.  If  he 
does  nut  do  so  within  six  weeks,  the  defendant  may.  Notice 
of  trial  cannot  be  conntermanded  except  by  consent  or  by 
order.  And,  practically,  either  party  may  enter  the  cause 
for  trial. 

Whan  the  evidence  is  to  be  by  affidarit,  then,  under 
Order  XXXIII.,  within  fourteen  days  after  the  consent  so 
to  take  the  evidence,  the  plaintiff  must  file  bis  affidavits 
sad  dehver  a  list.  The  dei^dant  has  a  like  fourteen  days 
ior  Us  affidsvits ;  and  the  pl^ntiff  seven  days  for  those  in 
I<||^.  Aa  aoom  as  the  evidence  is  thus  complete,  notice  of 
tiki  may  be  given.  And  the  cross-examination  of  wit- 
,  it  any,  will  take  place  at  the  tiiaL 


We  may  add  that,  if  a  new  trial  baoome  necessary,  it  may 
be  ordered  on  the  particular  question  as  to  which  there  hw 
been  a  miscarriage,  and  not  necessarily  of  the  whole  action. 

So  far  as  to  the  determination  of  the  facts,  Bnt  how  of 
the  application  of  the  law  to  them !  By  Cider  XZXII. 
mle — 

"  17.  Upon  the  trial  of  an  action  the  judge  may,  at  or 
after  such  trial,  direct  that  judgment  be  entered  for  any  or 
either  party,  as  he  is  by  law  entitled  to  upon  the  findings, 
and  either  with  or  without  leave  to  any  party  to  move  to 
set  aside  or  vary  the  same,  or  to  enter  any  other  judgment, 
upon  snch  terms,  if  any,  as  he  shall  think  fit  to  impose  ;  or 
he  may  direct  judgment  not  to  be  entered  then,  and  leave 
any  party  to  move  for  judgment.  No  judgment  shall  be 
entered  titer  a  trial  without  the  order  of  a  court  or  judge." 

If  the  judge  does  not  feel  justified  in'directing  judgment 
at  a  trial,  or  u  he  directs  one  subject  to  leave  to  move,  then 
the  final  judgment  of  the  oonrt  must  be  obtained  by  motion 
for  judgment ;  and  the  rules  of  Order  XXXV.  will  then 
apply— 

"  1.  Except  where  by  the  act  or  the  schedule  thereto,  or 
by  these  Bules,  it  is  provided  that  judgment  may  be  obtained 
in  any  other  manner,  the  judgment  of  the  Court  shall  be 
obtained  by  motion  for  judgment. 

"  2.  Where  at  the  trial  of  an  action  the  judge  or  a  referee 
has  ordered  that  any  judgment  be  entered  subject  to  leave 
to  move,  the  party  to  whom  leave  has  been  reserved  shall 
set  down  the  action  on  motion  for  judgment,  and  give 
notice  thereof  to  the  other  parties  within  the  time  limited 
by  the  judge  in  reserving  leave,  or  if  no.  time  has  been 
limited,  within  ten  days  after  the  trial  The  notice  of 
motion  shall  state  the  grounds  of  the  motion,  and  the  relief 
sought,  and  that  the  motion  is  pursuant  to  leave  reserved. 

"  3.  Where  at  the  trial  of  an  action  the  judge  or  referee 
abstains  from  directing  any  judgment  to  be  entered,  the 
plaintiff  may  set  down  the  action  on  motion  for  judgment. 
If  he  does  not  so  sat  it  down  and  give  notice  thereof  to  the 
other  parties  within  ten  days  after  the  trial,  any  defendant 
may  set  down  the  action  on  motion  for  judgment,  and  give 
notice  thereof  to  the  other  parties." 

It  will  be  observed  therefore  that  in  all  snob  cases  the 
old  fashion  Rule  nut  will  be  dispensed  with. 

By  the  same  order  it  is  proviaed  that  if  the  judge  directs 
a  wrong  judgment  npon  the  Custs  found  the  party  aggrieved 
may  move  to  set  aside  the  judgment  and  enter  the  right 
one.  Bnt  in  this  case,  and  in  the  case  of  a  motion  for  a 
new  trial,  the  rule  will  be  only  to  show  cause. 

Lastly,  it  will  not  be  necessary  in  every  case  that  the 
whole  cause  should  be  disposed  of  in  one  judgment  or  order. 
The  old  common  law  notion  of  only  one  judgment  in  one 
action  is  got  rid  of,  for  by  the  same  order — 

"  8.  Where  iesoea  have  been  ordered  to  be  tried  or  isaaas 
or  questions  of  fiwt  to  be  determined  in  any  manner,  and 
some  only  of  such  issues  or  questions  of  fact  nave  been  tried 
or  determined,  any  party  who  considers  that  the  result  of 
suoh  trial  or  determination  renders  the  trial  or  determina- 
tion of  the  others  of  them  unnecessary,  or  renders  it  desirable 
that  the  trial  or  determination  thereof  should  be  postponed, 
may  apply  to  the  court  or  a  jadge  for  leave  to  set  down  the 
action  on  motion  for  judgment,  without  waiting  for  such 
trial  or  determination.  And  the  oonrt  or  judge  may,  if 
satisfied  of  the  expediency  thereof  give  snoh  leave,  upon 
such  terms,  if  any,  as  shall  appear  just,  and  may  give  any 
directioDB  which  may  appear  desirable  as  to  postponing  the 
trial  of  the  other  questions  of  fact." 

"  10.  TTpoo  a  motion  for  judgment,  or  for  a  new  trial,  or 
any  other  motion  made  under  the  provisions  of  the  48th 
section  of  the  Act,  the  court  may,  if  satisfied  that  it  has 
before  it  all  the  materials  necessary  for  finally  .determining 
the  questions  in  dispute,  or  any  of  them,  or  for  awarding 
any  relief  sought,  give  judgment  accordingly,  or  may,  if  it 
shall  be  of  opinion  that  it  has  not  sufficient  materials  before 
it  to  enable  it  to  give  judgment,  direct  the  motion  to  stand 
over  for  further  consideration,  and  direct  snoh  issnes  or 
questions  to  be  tried  or  determined,  and  snoh  aooonnta  and 
inquiries  to  be  taken  and  made  as  it  may  think  fit." 

It  will  be  further  remembered  that  under  section  40  of 
the  schedule  any  party  may,  at  any  stage  of  an  action, 
apply  for  any  order  to  whii^  on  the  admissions  of  faot  in 
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the  pleadings,  he  Bwy  be  entitled ;  and  such  application 
may  be  made  Bommarily  by  motion  (Order  XXX  v.,  r,  11). 

VI.  Proeeedingt  for  enforcing  judgmaUt. 

■  Thia  ia  a  labjeot  dealt  with  at  aome  length  in  the  Rnles. 
But  the  result  may  be  ihortly  stated.  Hitherto  different 
courts  bare  had  different  methods  in  many  instanoes  of 
enforcing  their  judgments.  Thus  sequestration  has  been  a 
mode  of  execution  in  use  in  Chancery  and  in  the  Probate 
Court,  but  not  in  the  Common  Law  Courts.  The  attach- 
ment of  debts  has  been  limited  to  the  Common  Law  Courts. 
The  Probate  Court  could  not  make  a  charging  order  upon 
stock.  For  the  future  every  form  of  execution  will  be 
available  in  any  branch  of  the  conrt  in  which  a  judgment 
may  be  recovered  for  the  enforcement  of  which  the  particular 
process  is  appropriate.  For  the  most  part  the  rules  as  to 
the  issue  and  execution  of  such  process  remain  as  they  have 
been.  But  aome  changes  are  made :  thus,  by  Order 
XyyVIL,  Role  16,  npon  a  judgment  for  a  sum  of  money 
or  costs  execution  may  issue  forthwith  until  it  be  stayed. 
And  as  a  judgment  may  be  entered  immediately  after  a 
Terd-.ct  or  its  equivaleoty  the  old  fourteen  days  of  grace  will 
be  abolished. 

YII.  ProeetHngi  on  appaU. 

It  wUI  be  remembered  that  by  sections  19  and  49  of  the 
Act  an  appeal  to  the  Court  of  Appeal  will  lie  from  every 
judgment  or  order  except  one  made  by  consent,  or  one  as  to 
costs  only  when  they  are  in  the  discretion  of  the  court  By 
section  60  of  the  schedule  "  all  appeals  shall  be  by  way  of 
re-hearing,  and  shall  be  brought  by  notice  of  motion  m  a 
summary  way,  and  no  petition,  case,  or  other  formal  pro- 
ceeding other  than  such  notine  of  motion  shall  be  necessary." 
By  section  67  of  the  schedule  a  year  is  limited  for  sppeal 
against  a  final,  and  twenty-one  days  against  an  interlocutory, 
decision. 

The  chief  provisions  of  the  Rules  as  to  appeals  are,  first, 
that  notice  of  appeal  shall  be  a  fourteen  days'  notice  against 
a  judgment,  and  four  days  against  an  interlocutory  order. 
And  the  corresponding  periods  for  a  cross  notice,  in  lieu  of 
a  cross  appeal,  by  respondent,  are  eight  days  and  two  days. 

Upon  matters  of  fact  oral  evidence  taJcen  in  the  court 
below'  is  to  be  brought  before  the  Court  of  Appeal  by 
production  of  the  judge's  notes,  or  by  such  other  means  as 
the  court  sbaU  direct. 

y  UL— Jf  MeeOoiMiNM  mUUn  of  Proeedmt. 

We  shall  point  out,  under  this  head,  a  few  matters  which 
Appear  to  us  to  be  of  special  importance. 

In  Interpleader  the  present  practice  of  the  Common  Law 
Courts  is  to  be  adopted  in  all  branches  of  the  court. 

The  action  of  ejectment  will  undergo  substantial  change, 
in  that  pleadings  will  for  the  future  be  delivered  in  it  as  in 
other  actions.  But  the  Rules  (Order  XVIII.  rule  12) 
expressly  protein  »  defendant,  who  is  in  possession  by 
himsell  or  his  tenant,  from  the  necessity  of  pleading  his 
title  except  where  his  defence  is  equitable. 

The  vexed  question  upon  which  the  Courts  of  Queen's 
Bench  and  Common  Pleas  have  been  so  long  at  variance,  as 
to  when  a  cause  of  action  ia  to  be  rq^arded  as  having 
arisen  within  the  jurisdiction,  in  such  a  sense  as  to  justify 
proceedings  against  persons  out  of  the  jurisdiction,  is  dealt 
with  by  (hder  X,  rule  1. 

"  Service  out  of  the  jurisdiction  of  a  writ  of  summons  or 
notice  of  a  writ  of  summons  may  be  allowed  by  the  conrt 
or  judge  whenever  the  whole  or  any  part  of  the  subject- 
matter  of  the  aetion  is  land  or  stock,  or  other  property 
situate  within  the  jurisdiction,  or  any  act,  deed,  will,  or 
tUng  afiecting  such  land,  stock,  or  property,  and  whenever 
the  contract  which  is  sought  to  be  enforced  or  rescinded, 
disaolved,  annulled,  or  otherwise  affected  in  any  such 
action,  or  for  the  breach  whereof  damages  or  other  relief 
aie  or  is  demanded  in  such  action,  was  made  or  entered 
into  within  the  jurisdiction,  and  whenever  there  has  been  a 
breach  within  the  jurisdiction  of  any  contract  wherever 
made,  and  whenever  any  act  or  thing  sought  to  be 
restrained  or  removed,  or  for  which  damages  are  sought  to 
be  recovered,  was  or  is  to  be  done  or  is  situate  withm  the 
jnrisdiotion." 

The  law  aa  to  payment   into  osnrt  in  satisfaction  U 


altered  by  allowing  it  to  be  made  at  any  time  after  service 
of  the  writ,  without  waiting  for  the  lime  of  pleading, 
(Order  XXVIL,  ruU  1.) 

The  power  ''f  stating  special  casei  is  preserved,  and 
special  cases  will  be  printed.    (Order  XXX.) 

Tie  common  law  practice  as  to  the  consolidation  of 
actions  is  adopted  for  all  divisions  of  the  court.  (Order 
XLVL,  rule  i.) 

The  common  law  course  of  obtuning  rules  nia  xtfwi 
ordinary  practice  motions  is  abolished,  and  notice  and 
motion  are  substituted.  Hie  notice  in  ordinary  casea  is  to 
be  two  days'  notice. 

By  Order  XLVIII. 

"  2.  No  rule  or  order  to  show  cause  shall  be  granted  in 
any  action,  except  in  the  cases  in  which  an  application  for 
such  rule  or  order  is  expressly  authorised  by  these  rules. 

"  8.  Except  where  by  the  practice  existing  at  the  time  of 
the  passing  of  the  Act  any  order  or  rule  has  heretofore 
been  made  ex  parte  absolute  in  the  first  instance,  and  except 
where  by  these  rules  it  is  otherwise  provided,  no  motion 
shall  be  made  without  previous  notice  to  the  parties  affected 
thereby.  But  the  court  or  judge,  if  satisfied  that  the  delay 
caused  by  proceeding  in  the  cidinary  way  would  or  might 
entail  irreiMwable  or  serious  mischief,  may  make  any  order 
ex  parte  upon  such  torms  as  to  oosts  or  oUierwise,  and  sub- 
ject to  snch  undertaking,  if  any,  as  the  conrt  or  judge  may 
think  just ;  and  any  psr^  affected  by  such  order  may  move 
to  set  it  aside." 

The  practice  as  to  qifdicationa  in  cihamben  is  snbitaa- 
tially  unafieoted. 


IRISH  AND  SCOTCH  PEERAGES. 

The  Select  Committee  of  the  House  of  Lords  appointed 
to  consider  the  state  of  the  representative  peerages  of 
Scotland  and  Ireland  have  made  their  report,  and  it  mu>t 
be  freely  admitted  that  it  is  a  harmless  document  The 
recommendaUons  made  by  the  Committee  are  few  and 
simple,  and  if  we  must  doubt  whether  all  will  be  ssnctioned 
by  Parliament,  there  will  be  littie  difficulty  in  asaenting  to 
those  which  are  probably  the  most  important  The  Com- 
mittee suggest  that  the  number  of  the  Scotch  representative 
peers  shall  be  increased  from  16  to  21,  and  that  of  the  Irish 
representative  peers  from  28  to  32 — altenUinns  which 
would  at  once  add  nine  members  to  the  Bouse  of  Lords,  the 
greater  number  of  whom  might  be  expected  to  attend 
assiduously  the  debates  and  divisions  of  that  chamber. 
The  Committee  further  recommend  that  Irish  and  Scotch 
peers  should  not  be  disabled  from  sitting  in  the  House  of 
Commons  for  any  ooostitneney  in  the  United  Kingdom; 
but  it  must  be  added  that  the  Sootoh  peeia,  who  an 
principally  interested  in  thia  proposal,  view  it  with 
indifference,  if  not  with  feelings  of  positive  repokioii. 
Lastly,  the  Committee  suggests  that  Her  Majeety  should  bs 
advised  to  renounce  the  prerogative  of  adding  new  peers  to 
the  peerage  of  Ireland  under  the  limitations  and  conditions 
of  the  Act  of  Union.  Hie  report  contains  some  other 
reoommendations,  but  they  touch  only  the  formal  business 
of  elections,  and  need  not  be  particularly  stated.  Three 
other  questions  came  before  the  Committee,  upon  wbiofa 
the  report  is  silent.  It  will  be  remembered  that  Scotch 
representative  peers  are  elected  for  each  Parliament,  while 
Irish  representative  peers  are  elected,  as  vacancies  occnr, 
for  life.  In  the  draught  report  of  the  chairman,  Lord 
Rosebery,  it  was  proposed  that  the  Irish,  like  the  Scotch 
peers,  should  be  elected  at  the  beginning  of  each  Parlia- 
ment ;  but  this  suggestion  the  Committee  declined  to 
support  Lord  Stanhope  then  proposed  that  Scutch  repre- 
sentative peers  should  be  elected,  like  the  Irish,  for  life ; 
and  this,  again,  failed  to  obtain  adhesion.  In  the  end,  this 
anomalous  treatment  of  the  two  peerages  was  laid  aside  as 
a  difficulty  not  admitting  of  a  solution.  A  second  question 
was  raised  by  Lord  Rosebery  in  a  recommendation  that  any 
representative  peer  should  be  enabled  to  resign  his  seat  as  a 
representative^  and  the  minutes  of  the  Committee  would 
seem  to  show  that  this  proposal  had  been  approved  with 
some  modifications,  but  as  the  proposal  does  not  appear  in 
any  shape  in  the  final  report  we  must  oundude  that  the 
miuDtea  are  in  this   respect   misleading.    lastly,   Loid 
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Bonbery  propoaed  that  the  cuaralatiTe  rote  shoald  be 
adoptad  in  the  election  of  TepresentatiTe  peers,  m  as  to  give 
the  minority  a  chance  of  representation ;  bnt  this  sug^restion 
wu  rejected  on  a  division  of  the  Committee  by  ten  to 
■eren — ^tbe  divioon  following  strictly  the  demarcation  of 
patties  in  the  oompontion  of  the  Committee.  It  cannot  be 
■orprisiDg  that  there  shonld  be  some  difficulty  in  persnading 
Comervative  peers  to  consent  to  a  modification  of  an 
arrangement  wliich  gives  them  a  phalanx  of  more  than 
forty  steady  and  tmsty  voters  in  party  contests ;  yet  we 
Boay  confess  to  being  a  little  struck  by  tbeiUnstration  of  the 
strength  of  party  attachments  sffurded  in  the  fact  that  Lord 
Stanhope  was  one  of  the  majority  in  this  division. 

The  oomer-stone  of  the  case  of  the  Scotch  and  Irish  peers 
is  that  their  anoestors  were  created  hereditary  peers  of 
FarHament,  and  yet  thoee  who  have  duly  sncceeded  to  them 
are  not  peers  of  Parliament.  It  mnst  be  obvioos  that  those 
Irish  peers,  19  or  20,  who  have  been  created  since  the 
Union  soffer  no  wrong  in  not  being  admitted  to  the  HoDse 
of  laoids,  for  this  disability  was  in  existence  when  their 
peerages  were  created ;  and  those  other  Irish  peers,  some  24 
in  nnmber,  who  have  no  connexion  either  by  proper^  or 
family  wiUi  Ireland,  and  vfhoBe  ancestors  accepted  from 
Kr.  fitt  merely  titolar  distinctions,  cannot  expect  any 
sympathy  beoanse  they  are  not  entitled  to  sit  at  West- 
minster. The  Scotch  peers  and  the  older  Irish  peen  are 
midonbtedly  in  a  difforent  position;  bat  neither  do  they 
■hSbt  any  injnstice.  Their  anoestors  wero  entitled  to  sit  in 
the  PaiUaments  of  Scotland  and  of  Ireland  respectively, 
and,  as  those  Parliaments  have  ceased  to  be,  the  rights  to 
ait  in  them  have  necessarily  vanished. 


THE  PUBLIC  MANAGEMEWf-OF  PRIVATE 

BUSINESS. 

Here  was  less  private  business  dmring  the  Session  wMdi 

is  just  over  than  there  has  been  for  many  yeara.     Never- 

theleas  287  petitions  for  private  bills  were  filed,  and  228 

bills  were  brooght  in.    Some  have  been  thrown  out,  others 

oonipromiiied  and  withdrawn,  for  all  the  world  as  if  they 

were  actions  in  a  Court  of  Law.    187  bills,  probably  not 

one  of  which  was  worthy  to  occupy  the  attention  of  Par- 

Hament,  passed.     Oas  and  water  concerns,  and  tramways 

and  railways,  which  happened  to  be  wanted,  or  which  were 

fhoagfat  to  be  wanted  by  the  inhabitants  of  various  looali- 

ti:i,  together  with  42  mdsoellanaous  wants  of  miaceilaneous 

aodslies  or  individnals,  were  the  subjects  upon  which  hon. 

members  were  required  to  exercise  their  legislative  powers. 

Now,  we  have  little  beaitation  in  saying  that  few  of  those 

187  bills  were  of  a  natoie  to  unduly  tax  the  powers  of  a 

hasrd  of  guardians  or  a  town  oonneil,  or  the  assembled 

msgistirates  at  quarter  seesioDS.    ▲  good  many  of   then 

miglt  have  been  satisfactorily  dealt  with  by  a  oooiity  court 

jn^e  ;  and,  with  regard  to  not  a  few  of  those  that  did  not 

pu^Ht  wonid  probably  not  be  too  much  to  say  that  the 

■Mehinery  appointed  to  dispose  of  them  was  the  true  and 

sole  deaaon  of  their  ever  coming  into  existence. 

Bolt  Parliament,  becauRe  it  calls  itself  "omnipotent," 
nmrt  have  a  finger  in  every  pie.  The  convenience  and  time 
of  men  of  business  from  oue  end  of  the  country  to  the 
othiT  are  sacrificed  to  this  mania  of  Parliament  for  doing 
eroything  itself.  Witnesses  come  up  by  scores  from 
Csittnesa  or  from  OsJway,  to  explain  matters  which  only 
odttcm  Caithness  or  Oalway,  to  a  committee  sitting  in 
VestouDSter.  Upon  every  one  of  the  great  lines  of  rail- 
^V>  solicHot*  and  agents  may  be  said  to  be  domiciled. 
"Diy  live  upon  the  wing,  and  are  always  on  their  way  up 
to  London.  Even  those  persons  who  are  least  friendly  to 
tlie  scheme  proposed  by  Mr.  Butt  and  his  supporters  must 
sdmit  that  there  is  some  force  in  the  Irish  complaint,  that 
it  is  hard  to  have  to  cross  the  Channel  in  order  to  get  leave 
to  make  a  bridge,  and  that  not  a  drop  of  water  can  be  got 
by  Coik  or  BelEut  to  diink  nearer  than  Westminster. 
Ims  state  of  thi^zs  is  bad  enough.  Bat  not  long  ago  it 
wss  fv  wofse.  Unfitted  as  Parliament  may  be  to  enter 
into  the  wants  and  wishes  of  some  small  and  remote  dis- 
trict, which  few  hon.  members  have  ever  heard  of  until  the 
Ull  is  brought  in,  it  was  still  less  fitted  fur  the  investigation 
of  conjogal  disputes.  Nevertheless,  until  the  estsblishment 
ei  the  Comt  over  wbidt  Sir  Jamas  Hannen  preaidsa,  Par- 


liament arrogated  to  itself  the  monopdy  of  divorces.  The 
dirty  linen  of  the  nation  could  only  be  washed  by  the 
Leg^latnre.  One  of  the  three  estates  of  the  realm  insisted 
upon  its  exclusive  right  to  listen  to  all  disreputable  stories. 
Parliament  has  now  wisely  perceived  that  applications  for 
divorce  are  private  and  not  national  ooncems,  and  has 
handed  them  over  to  be  adjxidicated  upon  by  a  Court  of 
Law.  In  like  manner  election  petitions,  which  are  really 
actinns  at  law,  involving  the  question  whether  as  the  law 
stands  a  man  has  or  has  not  been  duly  elected  for  a  par- 
ticular place,  have  been  transferred  from  the  jinisdiction  of 
the  House  of  Commons  to  that  of  the  Judges.  No  doubt 
there  was  a  great  deal  more  to  be  said  for  the  House  of 
Commons  maintaining  its  control  over  election  petitions 
than  can  be  alleged  on  behalf  of  Parliament  keeping  to 
itself  the  management  of  much  of  the  private  business 
which  it  now  inkists  upon  performing.  But  nevertheless  it 
is  generally  admitted  that  the  Judges  do  the  wcn^  fiir 
better  than  ever  a  Committee  did.  And  the  only  weighty 
objection  which  the  new  system  has  met  with  has  been 
founded  upon  the  contention — by  no  means  undeserving  of 
attention— -that  a  power  too  unlimited  has  been  given  to 
the  Election  Judge,  by  letting  him  not  merely  unseat  a 
member  who  has  obtained  a  majority  of  votes,  bnt  to  seat  a 
member  who  is,  perhaps,  supported  only  by  a  very  smaU 
minori^.  But  what  danger  would  there  be  in  empowering 
a  Judge  or  a  Board  to  entertain  the  question  whether  a 
scheme  for  supplyi^  with  water —Broadstairs,  we  will  say, 
as  a  Broadstairs  Water  Bill  was  introduced  this  Session 
and  lost — is  or  is  not  reasonable  and  unobjectionable  I 

Delay,  Bungling,  and  Expense  are,  notwithstanding  the 
best  intentions,  we  fear,  too  often  the  three  charactaristicM 
of  the  present  mode  of  doing  private  business  in  Parlia- 
ment. Now,  of  these  three,  Expense  is  the  one  which  most 
orgentiy  calls  for  attention.  Very  few  people  who  have 
not  been  personally  concerned  in  a  private  bill  have  any 
conception  of  the  waste,  and,  in  some  instances,  the 
scandalous  and  shsmeful  waste,  of  money.  The  costs,  the 
fees  to  oouniiel  and  agents,  are  often  out  of  all  proportion 
to  the  work  to  be  done.  Over  and  over  again  a  most 
beneficial  local  improvement  is  abandoned,  because  the 
expense  of  getting  a  Inll  passed  will  be  too  great.  He  time 
for  patting  an  end  to  a  system  under  which  much  of  the 
husineu  of  Parliament  has  become  vestry  business,  seenM 
to  us,  and  we  believe,  to  almost  every  intelligent  person  in 
the  country,  to  have  coma  PatUsment  does  not  <»>  it  well, 
does  not  do  it  cheaply,  does  not  do  a  great  deal  of  it  wfaidi 
ought  to  be  done  at  all,  and  the  effort  to  do  it  materially 
weakens  the  strength  of  the  Legislature  for  the  transaction 
of  thoee  great  national  affairs  which  are  its  proper  and, 
which  ought  to  be,  ito  sols  business. — The  Beko. 


COSBESFONDEHCE. 


We  throw  open  the  eolnmns  of  this  Joamal  most  ntWngiy  for  the 
dUcnMlon  of  nibjects  of  intereat  to  the  Profeation;  bat  it  miMt  be 
understood  thst  we  do  not  neceuarlly  agree  with  aU  the  optalons 
•xpreased  bj  our  correapondents. 

Lettert  and  commumieationM  intended /or  pubHeaHom  and  addr«$$6d 
to  Th  1  Editok,  A3,  Upper  SactvUle-tlreei,  DuoKa,  mutt  b4  authentUaUd 
by  Iht  natiu  of  th*  miltr,  not  neetttariif  for  jmtKeaMan,  friU  at  a 
gtMranUtt^fgood/aith, 

LANDED  ESTATES  COURT  JUDOESHIP. 

•so  THS  XDITOB  OV  THI  IBISH  LAW  TIXSS. 

Sib, — I  have  read  an  article  in  the  London  Tima  upon 
what  to  it  appears  the  impropriety  of  the  Qovemment 
appointing  a  second  Judge  to  the  above  Court  unless  it 
could  be  diown  that  delay  has  teken  place  in  the  Imaineaa 
of  the  Court,  and  which  must  necessarily  inflict  injostioe 
on  Irish  suitors.  This  idea  appears  very  reaaooabla,  and  I 
will  now,  with  your  permission,  endeavour  "to  show 
cause,"  SB  they  say  in  legal  parlance,  against  this  view  at 
present  entertained  by  The  Tima  in  reference  to  the  sob- 
ject  of  the  appointment  of  a  second  Judge,  and  with  this 
object  I  beg  to  trouble  you  with  the  short  histonr  of  a  pro- 
ceeding in  that  Court  the  particulan  of  which  I  have  bad 
an  opportonitj  of  asesctaining,  and  wUeh  will  go  far  to 
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establiah  that  bonAfide  delays  hare  arisen  in  the  conduct  of 
the  busineas  since  the  lunented  death  of  Judge  Lynoh, 
yrhen  it  was  determined  (whether  rigbtl;  or  wrongly,  I 
don't  know),  by  the  late  Govern  ment  that  the  vacancy 
should  not  be  filled  up.  The  delay  1  fancy  is  entirely 
owing  to  arrears  of  business,  as  I  cannot  assign  any  other 
reason,  knowing  as  I  do  that  this  matter  has  been  repeatedly 
brought  up  beiore  the  learned  Judge  for  his  final  decision, 
which,  after  a  protracted  delay  (as  yoa  will  obsarre  from 
what  is  stated  below),  was  only  given  eaily  last  month, 
and  the  order  has  never  been  yet  made  up,  so  that  the 
judgment  will  be  practically  of  no  avail  to  the  suitors  until 
the  middle  of  November  next. 

As  you  are  aware,  a  few  simple  fiicts  are  worth  hundreds 
of  arguments ;  they  are  as  follows  : — The  proceedings  were 
taken  in  the  Landed  Estates  Court  to  confirm  certain  sales 
of  property  which  took  place  in  Belfast  in  November,  1872. 
An  objection  to  the  final  Schedule  of  Incumbrances  was 
filed  in  same  month  by  mortgagees  claiming  to  be  incum- 
brancers, and  their  claim  was  argued  before  the  late  Judge 
Lynch  on  the  11th  December,  1872 ;  the  facta  were  all 
admitted,  and  the  arguments  were  mere  questions  of  law. 
It  became  necessary  to  bring  the  matter  before  the  learned 
'Judge  Flanagan,  and  the  objection  was  re-aigued  on  or 
about  the  17&  June,  1873,  and  Judgment  reserved.  The 
Judge's  attention  was  (h:awn  to  the  delay  by  Junior 
Counsel  in  JatMary  last,  and  again  in  Jvly,  when  be  gave 
Ua  Judgment  at  last,  but  up  to  the  preeent  hour  his  order 
has  not  been  made  up.  A  sum  of  about  £300  has  been 
"  looked  up  "  in  Court,  and  must  now  remain  till  November 
next. 

The  owners  of  the  property  are  unable  to  wind  up  the 
estate,  although  all  charges  and  incumbrances  have  been 
paid  off  long  since,  and  feel  much  aggrieved  at  the  vexatious 
delay  which  has  ooourred. 

I  think  it  will  be  admitted  that,  in  a  matter  of  this  kind, 
had  there  been  two  Judges  sitting  (as  is  strictly  required 
by  the  Act  of  Parliament),  it  never  could  have  occurred. 

The  suitors  are  poor  people,  and  since  the  month  of 
November,  1872,  when  they  were  informed  by  their  legal 
advisers  here  that  in  three  months  at  least  judgment  would 
be  given — ^their  rights  ascertained — and  the  money  in  their 
pockets,  yet  here  we  are  in  the  middle  of  August,  1874, 
with  our  judgment  simply  a  "  dead  letter  "  until  November 
next  I  The  advisers  of  the  owuers  are  almost  a&aid  to 
meet  their  clients,  all  in  consequence  of  the  "  order "  not 
being  made  up. 

Purely  this  is  a  monstrous  state  of  things.  I  am  satisfied 
many  other  suitors  are  "saUing  in  the  same  boat,"  and 
such  should  be  invited  to  make  known  their  complaint 
through  your  widely  read  paper,  which  would  probably  be 
copied  into  other  journals  with  your  able  comments,  and 
might  probably  be  read  by  nearly  aU  of  the  members  of 
Mr.  Disraeli's  Administration,  which  would  direct  their 
attention  to  such  a  grievance  and  give  the  Irish  people 
redress,  as  this  is  a  good  time  to  have  matters  of  this  kind 
investigated  in  the  recess,  when  the  Ministers  can  give  the 
subject  their  fullest  consideration  preparatory  to  l^fislative 
action. 

I  should  mention  that  the  Act  passed  in  the  preeent 
session  amending  the  Jurisdiction  of  Quarter  Sessions  in 
Ireland,  giving  power  to  the  Chairman  to  hear  questions  of 
title,  ftc,  in'  their  Courts  not  heretofore  "  triable,"  is  looked 
upon  as  most  important,  and  is  a  step  in  the  right  direction, 
and  when  we  obtain  a  further  "instalment  of  justice,"  in 
the  shape  of  an  amendment  of  "The  Civil  Bill  Acta," 
giving  jurisdiction  to  the  amount  of  £50  (the  same  as  in  the 
English  Courts),  and  the  establishment  of  Local  Bankrupt 
and  Admiralty  Courts  in  towns  like  Belfast,  Cork  and 
Limerick,  and  after  such  measures  have  received  a  fair 
trial,  then  would  be  the  proper  time  to  use  the  "  pruning 
knife  "  to  the  Irish  Courts,  and  the  Government  would  not 
likely  be  held  guilty  of  takingi further  "leaps  in  the  dark." 
I  am  psrfeetly  convinced  if  we  had  such  extended  jurisdic- 
tion in  the  Civil  Bill  Courts,  as  these  tribunals  are  eminently 
satisfactory  to  the  public,  as  speedy  and  inexpensive  justice 
is  administered  throughout  the  country,  that  the  crytof 
"overmanning  of  the  Irish  Bench"  would  really  be  felt) 
and  would  soon  become  such  a  "  burning  question  "  that  it 
would  be  dealt  with  promptly  and  efficiently,  as  the  amount 


of  business  that  would  be  transferred  firom  the  Superior 
Courts  to  the  less  costly  tribunals  would  be  so  considerable, 
and  would  ao  much  diminish  the  business  of  Dublin,  that 
it  would  be  perfectly  plain  to  any  one  conversant  with  suoh 
things,  what  could  or  could  not  be  dona  in  »"«lfmg  the 
Irish  Bench  thoroughly  satisfactory  to  the  Irish  people, 
yours,  tie.,  A.  B.  D. 

Belfast,  AuKCt  IStb,  1874. 


BANKBUPTCT  (Ibkaxb)  AMENDMENT  ACT,  1871 

TO  THB  XDITOB  Or  THI  IBISH  LAW  TDOB. 

Sib, — I  would  wish  to  call  the  attention  of  the  profeisioB 
to  a  very  serious  defect  in  the  Bankruptcy  (Irdand) 
Amendment  Act  (1872),  with  respect  to  debts  contracted  by 
a  rum-trader  before  the  paasiag  of  the  Act  (6th  Augnat, 
1872). 

In  order  to  make  a  non-trader  a  bankrupt,  the  debt  must 
be  at  least  £40,  and  caniracUd  afttr  the  passing  of  the  Act 
(seo.  22),  so  that  unless  £40  of  the  debt  had  been  oontmctad 
sinoe  the  6th  August,  1872,  a  non-trader  cannot  be  adjudi- 
cated a  bankrupt,  no  matter  what  aot  of  bankruptcy  he 
may  commit.  A  trader-debtor  summons  is  not  avaUsble 
either,  beoause,  although  a  trader-debtor  summons  can  be 
issued  against  a  nm-trouUr,  and  the  summons  will  not  be 
dismissed  on  the  ground  that  the  debt  was  conttaeted 
before  the  passing  of  the  Act,  yet  the  failing  to  pay,  secure, 
or  compound  for  the  sud  debt,  within  the  prescribed  time^ 
will  not  be  such  an  act  of  Bankruptcy  as  would  support  sa 
adjudication.  So  that  such  a  creditor  is  entirelv  without  a 
remedy,  as  a  bill  of  sale  or  assignment  would  cover  the 
debtor's  goods,  and  thus  defeat  the  creditor's  only  remedy, 
namely,  an  execution  by  tile  sheriff. 

Can  any  of  yom:  readers  suggest  a  remedy  T 

PBAOnnosfB. 


SESSIONAL    EXAMINATION,    1874. 

TO  THI  lOITOS  or  THB  IBIBH   LAW  TIHBB. 

Sib, — It  is  rather  disappointing  to  the  apprentices, 
who  were  examined  last  month,  that  the  publication  of  the 
list  of  those  who  may  have  passed  sixould  be  so  bng 
delayed.  There  was  an  understanding  tixat  an  alpbabetiesl 
list  would  have  been  promulgated  in  a  few  weeks,  ^  be 
followed,  after  some  time,  by  the  customary  classifiU  firt, 
Neither  has  yet  appeared. 

There  is  a  very  general  feeling  amongst  ajmrentiobtbat 
it  would  be  extremely  unfair  if  no  classified  list  sholild  be 
given  ;  and  as  no  such  list  appeared  of  those  who  ~ 
last  November,  there  is  a  stronii^  apprehension  tiiat  i 
negligence  may  be  again  displayed. 

Hoping  some  members  of  the  Council  may  see  thisl  coo- 
munioation,  and  take  action  in  the  matter, 

I  remain,  Str, 

An  Appbih 


DIGEST  OP  KECENT  ENGLISH  DECISIOl 

MABTXB  ADD  SBBVAHT. 

Senvoe  for  "  tadve  month*  certain : "  notice :  txintitiimM 
of  tervice  beyond  the  twelve  months. — ^The  defendant  agned 
to  serve  the  plaintiff  as  a  traveller  and  agent  "  for  t*  tin 
months  certain,"  after  which  time  either  party  shotild  be  at 
liberty  to  terminate  the  agreement  by  giving  the  other  a 
three  months'  notice,  ffeld  (by  Bramwell  and  Pigot,  BB., 
Kelly,  C.  B.,  dissenting),  that  at  the  dose  of  the  twehs 
months  the  agreement  could  be  determined  by  either  party 
without  any  notice,  and  that  the  stipulation  as  to  a  time 
months'  notice  only  applied  in  case  the  engagemeut  wsi 
prolonged  beyond  the  twelve  months.  Langton  v.  Garletvn, 
L.  B.,  9  Ex.  57. 

BAILWAT. 

Saihcay  company  :  negligence ;  inviiaUon  to  alight :  over- 
ihooting  fiatform :  contributory  negligenee. — On  the  approach 
of  a  tnun  to  a  station,  a  porter  called  out  the  name  of  the 
station,  and  the  train  was  brought  to  a  standstill.    Heaiiiv 
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carriage-doors  opening  and  ahatting,  and  seeing  a  parson 
alight  from  the  next  carriage,  the  plaintiff,  a  seaaon-ticket 
kolder  accnatomed  to  stop  there,  stepped  out  of  a  carriage ; 
bot,  the  carriage  in  whi<^  he  was  having  overahot  the  pfat- 
form,  he  fell  on  to  the  embankment  and  was  hurt  It  was 
night,  and  there  was  no  light  near  the  upot,  and  no  eantion 
was  pven,  nor  any  thing  done  to  intimate  that  the  stoppage 
was  a  terapormiy  one  only,  or  that  the  dri*«r  intended  to 
bacic  the  train,  ffeld,  npon  a  reservation  in  which  it  was 
agreed  that  the  court  should  "be  at  liberty  to  draw 
inferences  both  as  to  negligence  by  the  defendants  and  want 
of  reasonable  care  of  the  plaintiff^  and  npon  the  facts 
generajly,"  that  there  was  evidence  from  which  a  jury 
might  reasonably  find  negligence  on  the  part  of  the 
company's  servants,  and  no  evidence  of  contribntoiy 
'■^'^BDoe  on  the  part  of  the  pUuntiffl  Wdler  v.  Londcm, 
Brighton  and  South  CooMt  SaUuay  Co^  L.  U.,  C.  F.  126. 

BTATUTX  or  FRAUDS. 

8aU  by  auction.-  memorandum  in  writtnjr;  entry  in  tola 
hoot  bg  auetUmea't  elarh. — The  plaintiff  sent  a  mare  to  be 
■old  by  auction  at  the  defendant's  repository.    The  defend- 
ant advertised  the  mare  for  sale  by  auction  on  the  28th  of 
Mazeh,  1872,  and  circulated  a  printed  oatalogna  of  the 
faoTsaa  to  be  sold  at  his  sale^  with  conditions  of  sale  annexed, 
in  which  the  plaintiff's  mare  was  described  as  lot  49.     The 
defendant  had  a  sales  ledger,  whioh  was  headed  "Sales  by 
anctlon,  28th  March,  1872,"  in  which  the  plaintiff's  mare 
waa  also  numbered  49 ;  but  neither  the  catalogue  nor  the 
eonditioBa  of  sale  were  annexed  to  the  sales  ledger,  nor 
were  thej  referred  to  therein.    On  the  28th  of  March,  1872, 
the  Iota  described  in  the  catalogue  were  put  up  by  the 
defendant  for  sals  under  the  conditions.    The  plaintiff's 
mare  was  put  up  for  sale  and  knocked  down  to  M.  for  £88, 
and  therei^n  the  defendant's  clerk  wrote  in  the  colunms 
of  the  sales  ledger  left  blank  for  this  purpose,  the  name  of 
M.  as  pnrchaaer  and  the  price.    M.  aftarwaid  refused  to 
take  the  mare  : — ffeld,  that  the  catalogue  and  the  conditions 
of  sale  were  not  sufficiently  connected  with  the  entries  in 
the  salsa  ledger,  to  make  a  note  or  memorandum  in  writing 
of  a  contract  by  M.  to  satisfy  section  17  of  the  Statute  of 
Frauds.    Sembie,  that  the  entry  by  the  clerk  was  not  Irr  an 
aatborized  agent  so  as  to  bind  the  purchaser.    Pierce  v.  Corf, 
li.  B.,  9  Q.  B.  210. 


A  Cavada  Law  Coobt. — ^A  oorrespcmdent  of  the  Canada 
Law  Jowmal  gives  an  aoooant  of  a  visit  be  recently  paid  to 
a  court  in  Ohio,  which  he  calls  the  Court  of  Common  Floas^ 
bat  which  he  says  corresponds  to  a  county  oonrt  in  Canada. 
He  VDoches  for  the  strict  accuracy  of  his  nanativr.    After 
deacribing  the  court  room  and  the  jurors,  he  says — The  case 
(it  was  the  trial  of  a  citizen  for  burglary)  had  been  going  on 
all  the  day  before  ;  counsel  had  alraady  "  made  augument " 
three  different  times ;  the  prisoner's  counsel  was  just  wind- 
ing up  an  address,  the  magnitude  of  which  was  obvious 
from  the  pile  of  manuscript  in  which  it  was  transcribed,  and 
to  which  constant  reference  was  made,  and  it  was  stated 
that  the  State  prosecutor  and  judge  would  follow  at  propor- 
tionate length.      The  long  suffering  of  the  jiuors  was, 
however,  made  intelligible  when  we  were  told  they  were 
prof  eaaionals.    In  other  words,  that  they  made  a  business 
of    aeirving  on   juries,   and  thereby  earned  a   competent 
liyeliliood.     It  was  also  darkly  hmted  that  a  suitor  had 
bcilitiea  for  retaining  a  jury,  as  well  as  a  counsel — and  a 
jadge.   There  was  a  judidal  bench  in  the  Court  of  Common 
Fleaa,   but  at   present  it  was  unoccupied.      An  elderly 
gentleman  was  sitting  on  a  cane-bottomed  chair,  facing  the 
wrong  way,  and  warming  bis  back  at  the  open  fire.    His 
ebin  was  resting  on  the  chair-back,  and  he  was  meditating 
profoundly.    He  occasionally  rose,  traversed  the  room,  his 
hands  in  his  pockets,  and  expectorated  thoughtfully.    This 
was  the  judge.    The  prisoner  sat  by  his  counsel  at  a  small 
table  in  front  of  the  jury.     We  looked  in  vain  for  a  dock. 
They  have  more  delicacy  about  those  matters  in  the  States. 
Here  was  another  gentleman  at  this  counsel's  table  who 
attracted  obeervation.     His  chair  was  tilted  back  against 
a  pillar  ;  his  feet  rested  on  the  back  of  another  chair  before 
hiia.     He  was  so  placed  that  the  judge  was  seated  directly 
opposite  him,  and  was  forced  to  contemplate  the  soles  of  his 
boots,    niiagentlaaiaa  was  dressed  in  the  seediest  apparel; 


he  picked  his  teeth  with  a  pen-knife;  he  expectorated 
continuously;  he  was  lean  and  sallow.  We  thought  he 
might  be  a  orier  of  the  oonrt,  or  a  personal  friend  of  the 
bnrglar.  What  was  our  surprise  when,  on  the  defendant's 
counsel  drawing  his  tedious  oration  to  a  close,  he  lowered 
his  feet  from  their  elevation,  brought  his  chair  to  the  horiz- 
ontal, and  rose  with  the  obvious  intention  of  haranguing  the 
jury.  He  was,  in  truth,  the  State  prosecutor.  He  first 
took  from  the  table  a  dirk,  which,  with  other  murderous 
articles,  had  been  found  upon  the  prisoner.  He  examined 
it  deliberately,  felt  its  edge,  held  it  up  for  the  jury  to 
observe,  and  commenced  his  address  with  the  calmness  and 
self-possession  of  the  practical  speaker.  The  opening  of  his 
speech  was  almost  wend  for  word  as  follows  :— *  Yon  have 
heard  tell,  gentlemen  of  the  jury,  of  the  Oordian  knot. 
Alexander,  gentlemen,  Alexander  the  Great,  wanted  to  un- 
tie that  Goraian  knot,  but  he  could  not  do  it,  nohow.  So 
what  did  he  do  t  He  just  whipped  out  his  sword  and  out 
that  knot  right  square  through.  Xow,  gentlemen,  we  have 
a  Grordian  Imot  to  untie,  and  a  tough  one  too.  But  I  won't 
trouble  you  to  untie  it.  I'll  just  slither  it  right  clean 
through  with  this  dagger.  You  have  likely  seen  instru- 
ments of  this  sort  before.  They  are  only  found  on  two 
classes  of  men — Texan  Bangers  and  Italians ;  and  when  you 
find  one  of  these  on  a  man,  ytni  know  he's  a  raseo^  and  a 
seoundfieJ,  Vkt  AitftUoa  hm.'"  And  so  on.  The  writer 
was  seized  with  a  disposition  to  mirth  which,  he  says, 
attracted  the  attention  of  the  usher  of  the  oonrt,  who  was 
"  eating  an  apple  with  a  pocket  knife,  which  had  evidently 
cut  a  good  deal  of  tobacco,"  and  he  thought  it  well  to  retire 
before  he  had  compromised  his  character  by  laughing  in  the 
face  of  justice. 


COITKT     PAPERS. 


OOITET  OF  BANKRUPTCY. 


SI'illKQS  FOB  KEXT  WEEK,  ao  tax  »»  appointed. 

HONDA  Y. 

Before  the  Chibf  Clsbk,  at  12  o'olook. 


BANKBUFT8 


NATDRK  or  srraiNO  I 


Sadller 

Prove  debts 

Harley    Keongh, 

Bros. 
Beresford 

Prove  debts  and  vouch 

Adjourned  reference 

Arrangement 

Prove  debts 

LarUn 

yco. 

do 

do 

HeaUui 

'Whito 

do 

do 

Jf^yfi 

"Gou^ 

Flynn 

Adjourned  prove  debts 

Han  Ion 

SeUle  title  and  posting 

Brovm 

Adjourned  prove  debts 

TUBSDA  Y. 
Before  the  CouBi,  at  11  o'clock. 


Kennedy 

Composition  and  final 
examination 

M'Crory 

do 

Boyton 

Composition 

Wood 

1st  public  sitting 

M'Kenzis 

do 

MaaoD 

1st  public  sitting  and 
composition 

Brady 

2nd  composition  sitting 

Stewart 

Pinal  examination 

Brady 

do 

Bell 

Final  examination  and 
choose  assignee 

Cannon 

Adj.  final  examination 

Foak 

do 

Silk 

do    - 

Covne 

do 

Bailey 

Motion 

SeOeon 

O'Dwyer 

Audit 

Bailey 
Heikfe 

Adj.  auditand  dividend 

do 

Law 

do 

Parker 

do 
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Before  the  Chiiv  Clibk,  at  12  o'olook. 


DiUon 

Amngemeot 
O'Donnel 
Amngement 


Adjourned  roach 
Adjoumed  proTS  debts 
Rerer»ice 
Inquiry,  188  6.  O. 


Fag^iPGrngh 


WEDNESDAY. 
Before  the  CnriF  Cussx,  at  12  o'clock. 


O'Reardon  '•nd 

Murphy 
Lynam 
Ferf^son 
Flynn 

Arrangement 
Boohe 


Vouch  aaiignee'i  acct. 

Costs 
do 

Cost  of  charge 
Prove  debts 
Costs 


Perry  ^  Co. 
P«>'n/^  q  Co. 
Larkm  ^  Co. 
Larkbt  ^  (Jo. 
Jjitt 


THURSDAY. 
Before  the  Chut  Cuebk,  at  IS  o'dook. 


Kolan 

Barton 

Poxal 

Shea 

Hetherington 

Airangeraent 


Prove  debts 

do 
Adjonmed  prove  debts 

do 

do 
Inquiiy 


MoBoff  Watton 


FRIDAY. 
Before  the  Coubt,  at  11  o'olook. 


Campbell 

1st  public  sitting 

M'Cand 

do 

Flannagan 

do 

Sullivan 

do 

Kilcullen 

do 

Magrsth 

Comporition 
Final  esamination 

Duggan 

Donovan 

do 

Nolan 

Final  examination  and 
choose  assignee 

Leahy 

do 

Dwen 

do 

Hollan 

Adjoumed  do 

Hagarty    . 

Confirm  sale 

Show  cause  against 

Pbmktt 

adjudication 

Before  the  Omn  CLnx,  at  12  o'dook. 


Hanna 
Arrangement 
do 


Prove  debts  &  reference 
Prove  debts 
Adjourned  inquiry 


Cronhefm  (f  Co. 
Caiey  4  Cmy 


AOJITDIOATIONS  m  BANKBITFTCT. 

Rowan,  J.  W.  and  R.,  trading  as  A.  Rowan  and  Co  ,  and  J. 
W.  Rowan  and  Co.,  St.  Paura-mllls,  Belfast,  flax  spin- 
ners. Sitting,  Tuesday,  September  8,  and  Friday,  Sep- 
tember 25.    Seed  and  Lynch,  solrs. 

Russell,  Michael,  Ballyporeen,  Tlpperaiy,  baker  and  grocer. 
Sittings,  Tueeday,  September  8,  and  Friday,  Septmtier 
25.    Steumrt,  solr. 

Tomlinson,  Samuel,  Passage  West,  Cork,  baker.  Sittings, 
Friday,  September  4,  and  T%ieaday,  SeptenAer  22.  Scallan, 
solr. 


BIBTHS,  BCARBIAGES,  AKS  DEATHS. 

DEATHS. 
DANE— August  IS,  at  Newbold-temce,  Leamington,  Amu,  secand 
daughter  of  the  late  Willlun  Auchinleck  Dane,  Esq.,  auUcitor,  of 
KUIjreagh,  County  Fermanagh,  aged  19  jam. 

HITCHCOCK— Angnrt  19,  sudden!;.  Lore  Hitchcock,  widow  of 
Robert  Hitchcock,  Biq.,  late  Master,  Court  of  Exchequer  in  Ireland, 
aged73  jears. 


DUBLIN  STOCK  AlTD  SHA£E  LIST. 


• 

AOAOST 

OESCRIFTION  OF  STOCK 

Pri. 

Sat.  HoiL[Tii«. 
15     17     18 

wed.iTlmr 

14 

i»Im 

•Paid 

—  ipeConaela 

—  Newapegtock 

INDIA  STOCK. 

— 

<t* 

<» 

9>      911     )) 

91U 

9'U 

9>Ui 

vmmti  9>u 

—  SPcJuly'SO)  Trsfblaat 

—  4pcOct.'88f  Bk.of  Irel 

10^ 

i% 

loa 

z 

•oil 

z 

Bamlu. 

ICO    Bank  of  Ireland 
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IRISH  MUNICIPAL  ELECTIONS. 

Xaa  new  code  of  Irish  Election  Law  ushered  in  by  the 
Local  Government  (Ireland)  Act,  1B7I,  and  followed 
up  bj  the  Ballot  Act  and  the  Corrupt  Practices  at 
Municipal  Elections  Act,  1872,  has  been  recently  upon 
its  trial ;  and  we  are  not  surprised  to  find  that  many 
mistakes  have  occurred,  and  many  practical  difficulties 
arisen,  in  the  endeavour  to  collect  and  apply  enactments 
8o  comprehensive,  yet  so  detached  and  intricate.  When 
■we  recollect  that  this  new  l^slation  embraces,  as 
regards  Ireland,  not  a  limited  cuss  of  towns  only,  but 
applies  to  all  the  towns  whose  governing  bodies  are 
constituted  under  the  Towns  Improvement  (Ireland) 
Act,  1854,  the  Reformed  Corporations  Act  of  1840, 
the  Lighting  and  Cleansing  Act  of  1829,  as  well  as  to 
a  number  of  towns  under  local  Acts,  we  must  express 
oar  r^ret  that  our  law-makers  shonld  not  have  taken 
some  trouble  to  make  it  intelligible  to  those  for  whom 
i%  was  intended.  The  principles  which  underlie  this 
unwieldy  mass  o(  confused  legislation  are,  however, 
sufficiently  simple ;  we  shall  endeavour  to  point  them 
out  Take,  for  instance,  the  case  of  a  town  under  the 
9  Geo.  ly.,  c.  82.  By  section  14  of  that  statute  it  is 
provided  that  the  body  of  Commissioners  shall  go  out 
of  office  on  the  31st  July,  after  three  years'  service, 
and  be  succeeded  by  other  Commissioners.  How  is  the 
necessary  triennial  election  to  be  conducted?  This 
question  has  in  this  present  year  received  in  different 
places  a  different  answer,  and,  as  a  consequence,  the 
validity  of  the  elections  therein  respectively  held  is  now 
in  question. 

It  will  be  found,  however,  on  referring  to  the 
statutes,  that  "so  much  of  sections  12  and  16  as 
prescribes  the  mode  of  election  of  Commissioners,"  is, 
by  the  Ballot  Act,  expressly  repealed.  Now,  section  16 
ia  the  section  which  prescnbes  the  mode  of  election  of 
Commissioners  at  the  triennial  meetings ;  and  it  will  be 
foand  on  examination  that  the  only  other  provisions 
contained  therein  are  those  which  fix  the  first  Monday 
in  July  as  the  time  for  holding  the  meeting  for  such 
election  and  the  following  day  for  the  polling,  and 
those  which  require  the  Chairman  of  the  out-going 
Commissioners,  who  presides  at  such  election,  to  certify 
the  result  to  his  colleagues.  Given,  therefore,  the  day 
for  the  meeting  and  the  person  to  preside  over  it,  we 
must  search  elsewhere  for  dii-ections  as  to  the  mode  in 
which  the  elections  are  now  to  be  carried  out.  Other 
.  parts  of  the  very  same  statute,  which  repealed  the  old, 
make  provision  for  the  new  practice:  but  these  pro- 
visions are  presented  in  a  fragmentary  and  inaccessible 
shape  upon  the  face  of  the  statute  book;  they  are, 
however,  intelligible. 

The  provisions  in  question  are  two-fold  in  character, 
and  we  shall  deal  with  them  separately — viz.,  first,  those 
which  relate  to  the  nomiaation — and,  secondly,  those 
which  relate  to  the  taking  of  the  poU,  in  the  event  of 
a  contested  election.  In  England,  at  the  time  that  the 
Ballot  Act,  1872,  was  passed,  the  then  existing  practice 
at  nominations  for  municipal  elections  was  regulated  by 
the  Municipal  Corporation  Act,  1859  (22  Vict.  c.  35), 
and  that  practice  was  not  altered  by  the  Ballot  Act ; 
in  fact,  to  prevent  the  possibility  of  mistake  upon  the 
Bubject,  an  express  provision  is  inserted  at  the  end  of 
lection  20,  that — "  A  municipal  election  shall,  except  in 


so  far  as  relates  to  the  taking  of  the  poll  in  the  event  of 
its  being  contested,  be  conducted  in  the  manner  in  which 
it  would  have  been  conducted  if  this  Act  had  not  passed." 
As  regards  Ireland,  however,  the  case  was  different; 
for  there,  at  the  time  of  the  passing  of  the  Ballot  Act, 
different  statutes  in  different  places  (viz.,  the  Lighting 
and  Cleansing  Act  of  1 829,  the  Reibrmed  Corporations 
Act  of  1840,  the  Towns  Improvement  Act  of  1854, 
with  the  statutes  therein  incorporated,  besides  varioua 
specific  local  Acts),  regulated  the  mode  of  nomination 
in  each  of  the  several  classes  of  towns ;  and,  with 
respect  to  Ireland,  the  Legislature  thought  fit  to  adopt 
a  policy  of  assimilation  and  uniformity.  Accordingly, 
we  find  that  in  applying  Fart  II.  of  the  Ballot  Act  to 
IreUnd,  the  expression  "  municipal  borough  "  is  defined 
to  include  all  the  above  clashes  of  towns  (section  29), 
and  that  by  section  23  it  is  enacted  that  some  of  the  pro- 
visions of  the  English  "Municipal  Corporation  Act, 
1859"  (22  Vict.,  c.  35),  that  is  to  say,  sections  5  and  6, 
and  certain  specified  parts  of  sections  7  and  8,  should 
extend  and  apply  to  every  "municipal  borough"  in 
Ireland,  and  should  be  substituted  for  any  provisions 
then  in  force  in  relation  to  the  nomination  at  municipal 
elections.  In  effect,  it  extends  to  Ireland  such  of  the 
provisions  of  the  English  Act  as  require  a  seven  days' 
notice  of  election  to  be  given  in  a  certain  specified  form 
informing  the  electors  of  the  approaching  election,  of 
their  right  to  nominate  candidates,  and  of  the  mode  of 
doing  so ;  snch  as  require  that  the  nomination  papers, 
containing  the  names  and  descriptions  of  the  parties 
nominated,  &c.,  and  duly  signed  by  the  nominator,  be 
sent  to  the  "  town  clerk  "  (this  term  is  also  defined)  at 
leasttwo  days  before  the  election ;  that  the  town  clerk  shall 
publish  same;  that,  if  required  so  to  do,  the  town  clerk 
shall  provide  and  fill  in  the  proper  nomination  papers ; 
that,  in  the  event  of  a  contest,  the  candidates  be  taken 
from  the  persons  so  nominated  as  aforesaid,  and  from 
them  only;  and  such  provisions  as  specify  the  course  to 
be  pursued  in  the  case  where  either  no  candidates  have 
been  duly  nominated  as  aforesaid,  or  the  number  of 
candidates  so  nominated  does  not  exceed  the  number  to 
be  elected.     Such  is  the  existing  law. . 

So  far  we  have  dealt  with  the  first  point — viz.,  the 
present  mode  of  nomination  at  the  triennial  election  of 
Commissioners  in  towns  under  9  Geo.  IV.,  c.  82,  as 
well  as  at  other  municipal  elections,  and  have  briefly 
indicated  the  course  to  be  pursued  under  the  existing 
statutes.  Any  departure  from  the  course  here  pointed 
out  makes  the  election  illegal  and  irregnlar. 

As  regards  the  second  point— viz.,  the  taking  of  the 
poll  in  the  event  of  the  election  being  contested,  it  is 
unnecessary  to  say  more  than  that  the  same  must  be 
conducted  in  pursuance  of  the  Ballot  Act  (35  &  36 
Vict.,  c.  33),  sections  20,  23,  and  the  1st  schedule 
thereof,  Part  11.,  sections  64  &  66,  in  the  like  manner, 
60  far  as  circumstances  permit,  as  in  the  case  of  a  con- 
tested parliamentary  election ;  and  the  necessary  modifi- 
cations are  dealt  with  in  the  said  schedule.  The  statute 
speaks  for  itself,  as  regards  this  matter,  intelligibly 
enough ;  and  we  observe  that,  just  as  with  respect  to 
the  nomination  at  a  municipal  election,  it  left  untouched 
the  previously  existing  provisions  as  to  the  time  of  the 
holding  thereof,  so,  as  regards  the  interval  to  elapse 
between  the  nomination  and  the  poll,  the  Act  expreMljr 
exempts   municipal  elections    from   the  provisions  it 
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contains  with  respect  thereto  in  the  case  of  parliamentary 
elections. 

Apropos  of  the  subject  of  uniformity  and  assimila- 
tion, -we  wish  to  call  attention  to  the  fact  that  the 
u  register  of  voters  "  referred  to  in  the  Ballot  Act,  does 
now,  except  in  the  case  of  towns  having  special  local 
acts,  mean  the  register  of  voters  directed  by  Part  II.  of 
the  Local  Groverument  (Ireland)  Act,  1871,  section  27. 
We  are  aware  that  a  mistake  has  arisen  npon  this  head, 
and  the  cause  thereof  was  that  when  the  latter  Act 
was  first  passed,  the  section  in  question  (27)  was  made 
to  apply  only  to  such  towns  as  were  under  the  Towns 
Improvement  Act,  1864,  or  special  acts  incorporating 
the  same  in  whole  or  in  part,  and  that  the  provision  in 
the  Ballot  Act  extending  the  operation  of  that  section 
to  other  towns,  has  escaped  observation  as  bang  intro- 
dnced  in  a  most  unusual  and  unexpected  place.  How- 
ever, the  fact  remains  that  by  section  66  of  the  1st 
schedule  to  the  Ballot  Act,  Part  II.,  after  referring 
(inter  alia)  to  the  register  of  voters  previously  pre- 
scribed by  section  27  of  the  said  Local  Government 
(Ireland)  Act,  1871,  it  is  enacted  that  in  relation  to 
other  municipal  boroughs  the  phrase  '-register  of 
voters"  shall  mean  "a  litt  which  the  loan  clerk  of 
every  municipal  borough  it  hereby  authorized  and  directai 
to  make  in  Wee  manner  in  every  renpect  ax  if  the  provisions 
of  the  said  section  were  applicable  to  and  in  force  vMin 
such  numidpal  borough." 

We  have  stated  shortly  how  mnnicipial  elections 
should  now  be  conducted  both  as  regards  the  nomina- 
tion and  as  r^ards  the  taking  of  the  poll ;  we  have  not 
space  to  deal  at  present  with  the  question  how  depar- 
tures from  this  course  can  be  taken  advantage  of  to  set 
aside  the  election,  within  what  time,  and  in  what  way. 


THE  BEITISH  ASSOCIATION  AT  BELFAST. 
Last  week  the  Section  of  Economic  Science  and 
Statistics,  presided  over  by  Lord  O'Hagan,  discussed 
questions  of  I.iegal  Reform,  notably  that  of  Land 
Tenure ;  and  the  propositions  laid  down  in  the  paper  of 
Sir  €reorge  Campbell  form  a  new  point  of  departure, 
which,  however,  will  not  readily  be  adopted  in  the  elder 
and  longer  settled  countries  of  Europe,  however  appro- 
priate for  such  places  as  India  and  the  various  States 
of  America.  _  This  week  the  Section  devoted  itself  to 
Economic  Science  purely,  and  we  are  happv  to  learn 
that  the  professors  of  this  somewhat  repuhive  science 
applied  their  theory  to  {Mmctice  so  well,  that  they  have 
succeeded  in  doing  what  all  the  motives  of  interest, 
philanthropy,  and  even  religion,  had  failed  to  perform. 
As  otur  readers  are  aware,  a  strike  and  lock-out  has 
lasted  at  Belfast  for  seven  weeks,  and,  as  strikes  and 
trade  unions  were  among  the  subjects  discussed,  it  was 
inevitable  that  some  suggestions  for  solving  the  difficulty 
should  be  offered.  At  the  discussion  which  took  place 
deputations  of  both  masters  and  men  were  present,  and 
it  was  at  length  proposed  that  mediation  between  the 
two  parties  should  be  attempted.  The  result  was  emi- 
nently satisfactory.  At  the  closing  meeting  of  the 
Association  the  President  was  able  to  announce  that  an 
arrangement  had  been  arrived  at,  that  the  strike  was  at 
an  end,  and  that  the  men  were  to  resume  work. 

The  Belfast  meeting  of  the  Association  was  pronounced 
by  all  the  speakers  to  have  been  in  all  respects  unusually 
successful,  ut  this  achievement  may  be  its  crowning 
glory.  One  of  the  workmen  stated  that  the  strike  had 
already  cost  them  a  sum  of  £200,000,  and  to  have  put 
an  end  to  this  disastrous  loss  will  be  a  pleasant  reminis- 
cence to  leave  behind  in  a  city  where  the  Association 
has  been  most  hospitably  entertained.  As  might  be 
expected,  indeed,  much  was  due  to  the  spirit  in  which 
the  masters  and  men  were  abeady  disposed  to  meet 


each  other,  and  the  two  deputations  stated  their  le- 
spective  cases  on  Tuesday  with  a  promising  moderation. 
Nothing  was  really  needed  but  such  a  mediation  aa 
would  enable  the  two  parties  to  understand  each  other 
better,  and  the  economists  of  the  Association  have  had 
the  satisfaction  of  providing  the  neoeMaiy  means  for 
mutiul  explanation. 


THE  miSH  JUKT  SYSTEM. 

The  Select  Committee  twpointed  to  inquire  and  report  on 
the  working  of  the  Irish  Jury  System  before  and  since  the 
passing  of  the  Act  34  &  35  Vict,  o.  65,  and  whether  taj 
and  what  amendments  in  the  Uw  are  nece«uiry  to  secure 
the  due  administration  of  justice,  have  considered  the 
matter  to  them  referred,  and  have  agreed  to  the  following 
resolutions : — 

That  the  Juries  (Ireland)  Act,  1871,  should  be  amended, 
but  that  it  i<  indispensable  to  the  proper  administratioa  of 
JQstioe  in  Ireland  that  the  system  of  providing  juries  idiaiikl 
be  such  as  to  insure  abinluta  impartiality  in  the  fomatioD 
of  the  panels  of  jurors. 

That  in  scone  ioitanoei  the  rating  qraHfication  of  jnron 
fixed  by  the  Jurors  Act  (Ireland),  1871,  u  too  low;  and  that 
it  should  be  raised,  and  shooldtin  some  instaooea  be  higher 
than  the  qualifioation  fixed  in  Uia  temporary  Act  amwiding 
the  said  Act, 

That  it  is  desirable  to  add  to  the  number  of  pcnons 
qualified  to  serve  on  juries  by  qualifying  some  persons  who 
may  not  have  a  rating  qualification,  auch  aa  the  sent  of 
peers,  of  baronets,  of  grand  jurors,  and  of  magistratei, 
officers  of  either  the  army  or  navy  while  not  on  actual 
service,  freeholders,  and  leaseholden. 

That  collectors  of  rates  and  stamp  diatiibuton  should 
cease  to  be  exempt. 

That  publicans  shoald  be  exempt  from  service  on  jniiei. 

That  all  persona  who  have  been  ounvioted  of  peijuty 
should  be  disqualified. 

That  the  list  of  jurors  should  he  made  out  according  to 
petty  sessions  districts,  and  that  they  ahoold  be  leviaed  at 
special  petty  sessions  in  eaoh  district,  subject  to  appeal  to 
quarter  sessions. 

That  the  system,  in  summoning  jurors,  of  invariable  sd- 
bettince  to  the  dictionary  order  of  the  names  in  the  jnrora' 
books,  has  not  worked  well,  and  requires  alteration. 

That  the  sheriff  should  be  required  to  distribute  the 
burden  of  service  fairly  and  impartially  amongst  all  peisons 
whose  names  are  upon  the  yavm  hooka,  having  regud— 

(a)  To  the  convenience  of  jurors  as  to  the  locality  to  which 
thmr  shall  be  summoned,  so  that  as  tar  as  may  be  the  juron 
shall  be  summoned  from  within  the  jurisdiction  of  the  conrt 
in  which  they  shall  be  required  to  serve. 

(6)  The  number  of  names  in  the  jarora'  books  ;  and 
(c)  The  number  of  previous  attendanoea  of  the  jurore ; 
and  that  the  sheriff  should  enter  against  the  name  of  each 
juror  summoned  the  date  of  each  summons,  and  the  juror's 
attendance,  and  should,  as  far  as  possible,  not  summon 
any  juror  a  second  time  who  had  served  on  a  jury  actil 
he  had  first  summoned  all  those  whose  names  are  on  the 
juron'  book. 

That  summonses  for  the  attendance  of  juron  should  be 
served  by  the  constabulary,  but  with  power  to  the  judges  of 
assize,  by  order,  to  snbstitute  service  by  post  in  any  particu- 
lar venue. 

That  a  right  of  peremptory  challenge  in  civil  cases  in  the 
superior  courts,  and  in  all  trials  of  indictmeots  for  nusde- 
meanours  and  ex  ofido  informations,  be  allowed  to  each 
party  to  the  extent  of  six  challengea.      ' 

That  the  judge  should  have  power,  in  criminal  aa  well  as 
civil  cases,  to  order  a  view. 

That  all  paid  officials  should  be  remunerated  for  the 
duties  performed  by  them  in  relation  to  the  jury  lists 
according  to  a  fixed  rate. 

That  it  is  desirable  to  amalgamate  the  joiy  lists  of 
counties  of  cities  with  those  of  the  oountiea. 

Tbat  the  occupation  of  a  houne,  or  house  and  baildinj^ 
with  lut  land,  when  rated  to  a  certain  value,  ahuuld  be  a 
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qnalification  of  a  juror  in  coonties ;  Bach  value  to  be  defined 
for  each  locality,  according  to  the  drcumstancea  of  the 


That  it  is  deriraUe  to  abolish  the  market  jaries. 
That  it  is  desirable  that  jnriea  should  be  selected  by 
liallot  from  the  panel  in  criminal  as  in  civil  trials. 


THE  PRINCIFLES  OF  LIFE  ASSURANCE. 

The  following  intereeting  discosrion  took  place  on  this 
subject    on   Wednetday,    at  the   Belfast  meeting   of    the 
British  Association  : — Mr.  Sfkaoub,  after  referring  to  the 
reoeDt  failures  of  the  Albert  and  Enropean  offices,  traced 
the    causes  of  insolvency  in  life   inanranoe  offices  to — 1, 
companies  charging  insufficient  prftTniumB ;   2,  conducting 
their    business   recklessly,    insunng    a    large    number    of 
damaged  lives  at  the  ordinary  rate ;  S,  losses  incurred  by 
iojndicions  investments  ;  and  4,  the  expense  of  conducting 
bosiness  might  be  excessive  and  quite  out  of  proportion  to 
the   profits.     He  approved  the  recent  Act  requiring  the 
publication  of  accounts,  and  strongly  condemned  the  system 
on  which  some  offices  published  new  policies  as  part  of  their 
■iiwtn,  which  should  rather  be  consideied  liabilities.     Skilled 
actoariee,  by  the  proper  publication  of  accounts,  might  be 
enabled   to  warn   the   public,   but  at  sll  events  policies 
recently  effected  should  be  struck  ont  of  every  balance  sheet. 
The  principle  he  shonld  lay  down  would  be  that  when  all 
the  assets  were  less  than  the  liabilities  the  company  must 
oertaiuly  be  insolvent.     For  the  more  effectual  detection  of 
insolvency  in    doubtful   cssef>,   he   recommended   that  the 
present  Act  should  be  amended  so  as  to  require  all  com- 
panies tu  make  a  separate  return  of  the  policies  which  were 
recognized  as  assets  in  their  biJanoe  sheets.     If  that  were 
done,  actuaries   would  be  able  to  speak  with  confidence 
respecting  many  companies  In  respect  of  which  there  was  at 
present  much  doubt.    It  would  be  clearly  to  the  advantage 
of  the  public  that  insolvent  companies  should  be  exposed, 
for  they  were  really  obtaining  money  under  false  pretences. 
The  question  was  whether  this  duty  should  be  intrusted  to 
private  persons  or  to  a  public  department.     The   7Vni«a 
newspaper  had  an  action  for  libel  brought  against  it  for 
having  proclaimed  the  insolvency  of  the  Enropean    Life 
Office,   and  was  forced   to  apologize  besides  paying  the 
company's  costs.     It  was  subsequently  proved,  however, 
that  the  company  was  at  the  time  hopelessly  insolvent.     He 
woold  authorise  the  Board  of  trade,  on  the  application  of 
■By  penon  interested,  on  a  prima  fade  case  been  made  out, 
to  held  an  inquiry,  with  closed  doors,  regarding  the  solvency 
of  any  life  office,  and  if  the  society  proved  to  be  insolvent  a 
report  to  that  effect  shoold  be  laid  before  the  House  of 
Cranmons. 

Mr.  SahueIi  Bbowk,  actuary,  thought  this  was  a  most 
hiqwrtant  subject.  It  sfTected  no  less  a  capital  than  four 
hundred  millions  sterling,  accumulated  for  the  benefit  of 
wives  and  children.  The  amount  of  premiums  received  by 
sssnrance  offices  was  between  1 2  and  18  millions,  and  the 
iaoome  derived  from  investments  amounting  to  100  millions 
conld  not  be  less  than  four  millions  per  annum.  Hr. 
Spiagae  was  qualified  to  speak  on  the  subject  with  the 
sothority  of  a  master,  but  he  did  not  agree  with  him  as  to 
the  interference  of  the  Government.  It  was  dangerous  in 
principle  and  ineffectual  in  the  results.  He  biul  more  con- 
fidence in  compelling  companies  to  publish  their  whole 
scoounts.  The  great  evil  was  that  offices  endeavoured  to 
obtain  new  business  at  a  cost  which  would  not  pay  the 
expenses. 

Dr.  Fabb  said  he  had  been  consulted  as  to  the  feasibility 

of  a  Government  scheme  of  life  assurance,  which  he  thought 

'night  be  carried  into  effect  with  perfect  security,  but  it  was 

*  measure  which  would  have  no  chance  of  success.    The 

**aalt,  however,  was  that  adopting  the  system  pnrsned  at 

1>«  Post  Oflice,  anybody  could  insure  his  life  for  the  sum  of 

^100.    He  believed  the  greater  part  of  all  the  great  offices 

^<n  perfectly  solvent.    With  regard  to  those  which  were 

*t  a  precarioiu  position,  the  only  thing  that  could  be  urged 

^!t>OB  tiiem  was  to  stop  at  once.    The  policy-holders  would 

*^en  at  least  secure  some  part  of  the  benefit  which  had 

"*«n  prondied  to  them,  but  if  they  went  on  to  the  bitter 


end,  like  the  Albert  and  European,  that  would  become 
absolutely  impossible.  In  the  case  of  the  Albert,  the  shares 
amounted  to  ;C20,  and  a  call  of  £10  per  share  had  been 
expended  in  the  costs  of  winding-up. 

The  discussion  was  continued  by  Mr.  Sheppard,  Hr. 
ByaUs,  and  Mr.  M'Mullan. 

Mr.  Hamu/tow,  as  a  director  of  one  of  the  old-established 
companies  in  the  city  of  London,  deprecated  Government 
interference,  but  no  sound  company  would,  he  argued,  flinch 
from  the  publication  of  complete  b^noe-abeets  in  such  a 
form  that  every  person  might  be  able  to  form  a  positive 
opinion  whether  an  office  in  which  he  wished  to  insure  was 
in  a  Bound  and  proper  condition.  He  thought  the  recent 
Act  might  be  extended  with  that  view. 

Mr.  Spbaqux,  in  his  reply,  said  he  should  not  insist  on 
the  action  of  the  Board  of  Trade,  but  he  did  not  see  why  an 
inquiry  should  not  be  made  into  the  solvency  of  an  insurance 
office  just  as  in  the  case  of  an  unseaworthy  ship,  and  if  it 
were  found  insolvent  it  should  be  closed. 

Lord  D'Haoait  considered  the  paper  a  most  valuable  one 
on  a  most  important  subject,  intimately  affecting  the  welfare 
of  most  of  our  families.  The  Section  and  the  public  were 
greatly  indebted  to  Mr.  Sprague,  who  was  a  very  high 
authority  on  the  subject,  for  intrwlucing  it  to  their  notice. 
He  had  no  doubt  his  paper  would  command  from  the 
Government  and  the  pubUc  all  the  attention  it  deserved. 


Thb  Nxw  Aot  oh  Vekixib  ahd  Pubchasbb. — ^The  statute 
to  amend  the  Law  of  Vendor  and  Purchaser  and  farther  to 
simplify  Title  to  Land,  which  received  the  Boyal  assent  on 
the  7th  instant,  will  facilitate  the  transfer  of  land.  Hie 
principal  feature,  after  the  Slst  of  December  next,  will  be 
that  40  ycirs  instead  of  60  be  substituted  as  the  root  of 
title  to  land.  In  the  completion  of  any  contract  for  Bale  of 
land,  made  after  that  day,  and  subject  to  any  stipulation 
to  the  contrary  in  the  contract,  40  years  shall  be  substituted 
as  the  period  of  title  which  a  purchaser  may  require,  in 
place  of  60  years,  the  present  period  of  such  commencement, 
but  an  earlier  title  may  be  required  in  similar  cases  in 
which  an  earlier  title  than  60  yeais  may  now  be  required. 
Bules  are  laid  down  for  regulating  the  obligations  and 
rights  of  vendors  and'purchasers  in  the  following  manner : — 
Under  a  contract  to  grant  or  assign  a  term  of  years, 
whether  derived  or  to  be  derived  out  of  a  freehold  or  lease- 
hold estate,  the  intended  lessee  to  assign  shall  not  be 
entitled  to  call  for  the  title  to  the  freehold  ;  recitals,  state- 
ments, and  description  of  facts,  matters  and  parties 
contained  in  deeds,  instruments.  Acts  of  Parliament,  or 
statutory  declarations,  20  years  old  at  the  date  of  the 
contract,  shall,  unless  and  except  so  far  as  they  shall  be 
proved  to  be  inaccurate,  be  taken  to  be  sufficient  evidence 
of  the  truth  of  such  facts,  matters,  and  descriptions ;  the 
inability  of  the  vendor  to  furnish  the  purchaser  with  a  legal 
covenant  to  produce  and  furnish  copies  of  documents  or 
title  shall  not  be  an  objection  to  title  in  case  the  purchaser 
will,  on  the  completion  of  the  contract,  have  an  equitable 
right  to  the  production  of  such  documents,  such  covenants 
for  production  on  the  purchaser  can  and  shall  require  to 
be  furnished  at  his  expense,  and  the  vendor  to  bear  the 
expense  of  perusal  and  execution  on  behalf  of  and  by 
himself,  and  on  behalf  of  and  by  necessary  parties  other 
than  the  purchaser,  and  when  the  vendor  retains  any  part 
of  an  estate  to  which  any  document  of  title  relates,  be  is 
to  be  allowed  to  retain  the  same.  Trustees,  who  are  either 
vendors  or  puichnsers,  may  sell  or  buy  without  excluding 
the  i4>pIication  of  the  regulations  mentioned.  Further,  the 
new  statute  enables  the  legal  personal  representative  to 
convey  the  legal  estate  of  mortgaged  property.  Upon  the 
death  of  a  bare  trustee  of  any  corpor^  or  incorporeal 
hereditament,  of  which  he  was  seized  in  fee-simple,  such 
hereditament  is  to  vest  like  a  chattel  real  in  the  legal 
personal  representative,  and  when  any  freehold  or  copyhold 
hereditament  is  vested  in  a  married  woman,  as  a  bare 
trustee,  she  may  convey  or  surrender  the  same  as  if  she 
were  a  fetnime  loie.  After  the  commencement  of  the  Act, 
for  which  there  is  no  day  fixed  unless  it  mean  the  Slst 
of  December  next,  protection  and  priority  by  leg^  estates 
and  tacking  are  not  to  be  allowed.  The  Aot  is  not  to  apply 
to  Scotland. 
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CHARGE  OF  FRAUD  AGAINST  A  BANKBUPT. 

On  Thonday,  at  the  Northern  Diviaional  Polioe  Ooort, 
Dublin,  before  Mr.  C.  J.  O'Dond,  Lndlow  Berkeley,  pro- 
Tiaion  merchant,  Old  Chapel  lane,  city  of  Cork,  was  bronght 
up  on  remand  in  cnitody  of  Inspector  Cooke,  of  the 
Betectire  Police  Force,  charged  onder  the  11th  section  of 
the  Bankrupt  Act  with  not  haTing  made  a  true  dinclosnre 
of  his  assets  and  personal  property,  and  concealment  of 
property  within  four  months  preriona  to  his  adjudication. 
The  prosecution  was  directed  by  the  Hon.  Judge  Harrison, 
and  founded  on  evidence  given  before  his  lordship  in  the 
Bankruptcy  Coart,  the  bankrupt's  booklkeeper  having 
admitted,  on  crow^xamination,  that  the  books  were 
falsified  to  the  extent  of  £1,400.  There  was  a  special 
charge  of  suppression  of  a  smn  of  £300. 

Ur.  PuneU,  Q.C.,  and  Mr.  W.  U.  KiAey,  instmcted  by 
Mr.Jokn  L.  Scallan,  appeared  on  behalf  of  the  assignees  in 
■apport  of  the  prosecution.  Mr.  Gtorge  Perry,  instmcted 
by  Mam,  Fotlnll  and  Son,  appeared  for  the  bankmpt. 

The  evidence  which  was  given  in  the  Bankrupt  Conrt 
was  repeated  for  the  purpose  of  establishing  that  there  had 
been  a  wilful  suppression  of  property,  which  brought  the 
case  within  the  criminal  jarisdiction  of  the  Bankruptcy 
Court,  The  bankrupt,  when  arrested  in  Conrt  by  Detective- 
officer  Cooke,  stated  that  all  he  had  in  his  possession  was  a 
sum  of  £150,  which  he  gave  up,  in  ndditaon  to  a  sum  of 
£600  which  had  been  seized  by  the  messenger.  The 
assignees  alleged  that  in  addition  to  these  meneys  there  was 
a  still  further  sum  concealed. 

The  defence  was  reserved. 

The  prisoner  was  committed  for  trial  to  the  Commission. 
Bail  refnsed. 


IMPLIED  WAKEANTIEa 

The  law  of  implied  warranty  hss  received  another  illos- 
tration  in  the  late  case  of  Thorn  v.  The  Mayor  and  Com- 
monalty of  the  City  of  London  (L.  Kep.  9  Ex.  168).  From 
the  special  case  which  was  stated  for  the  opinion  of  the 
Court,  it  appears  that  the  defendants,  who  were  authorised 
by  the  Blackfriars  Bridge  Act,  1863,  to  boild  a  new  bridge 
•orosB  the  Thames  in  place  of  the  one  they  had  removed, 
engaged  an  engineer  to  prepare  plans  and  specifications  of 
the  bridge  as  well  as  of  the  mode  of  its  constructioit 
Thorn,  relying  on  these  plans  and  specifications,  contraotrd 
with  the  defendants  to  perform  the  work  according  to  these 
plans  and  specificationa.  He  made  no  special  or  indepen- 
dent examination  to  discover  whether  the  work  eonld  be 
done  as  specified,  nor  did  the  defendants  in  any  way  inter- 
fere in  the  dealings  between  the  contractor  and  the 
engineer.  The  work  was  begun  on  the  7th  Jane,  1874. 
As  it  proceeded  it  was  found  necessary  in  order  to  carry 
out  the  plana,  to  incur  various  expenses  which  were  not 
anticipated  by,  or  known  to,  the  plaintiff  at  the  time  nf 
entering  into  the  contract,  although,  as  it  was  admitted  in 
the  special  case,  it  would  have  been  easy  matter  of  inference 
to  a  civil  engineer  of  ordinary  profesrioDal  skill.  The 
bridge  ultimately  built  was  that  originally  designed.  The 
contractors  now  muntained  that  the  corporation  had 
gnaranteed  the  reasonable  fitness  and  snfBciency  uf  the 
plans  and  specifications,  as  prepared  by  the  engineer  for 
the  porposes  of  the  works,  and,  further,  that  the  works 
could  reasonably  be  carried  out  in  conformity  with  the 
same,  llie  question  for  the  Court  to  decide  was  whether 
upon  the  facts  stated  there  was  any,  and  (if  any)  what, 
implied  warranty  on  the  part  of  tiie  defendants.  The 
question  at  issue  was  thus  simplified  and,  we  shall  find,  on 
turning  to  the  judgment,  that  the  learned  judges  were 
unanimous  in  their  decision  in  favour  of  the  defendants. 
The  gist  of  Lord  Chief  Baron  Kelly's  judgment  was  that 
there  was  no  authority  for  holding  that  any  warranty  was 
implied  in  the  present  cose,  or  that  any  such  warranty 
ooold  be  implied  without  making  such  changes  in  the  con- 
tract of  the  parties  as  would  virtually  have  the  effect  nf 
making  quite  a  new  contract,  and  a  different  one  from  that 
into  which  they  entered.  "It  surely,"  observes  his  Lord- 
ship, "is  a  contractor's  bunness  to  ascertain  whether  the 
work  can  be  done  in  the  time.  .  .  .  How  has  the  plnintifl 
any  right  to  complain,  if,  instead  of  arming  himself  with 
all  the  knowledge  necessary  to  enable  him   to  determine 


whether  it  was  wise  and  pmdent  to  take  the  eontnet,  he 
enters  into  it  without  taking  any  of  these  steps  in  (lie 
matter!"  Baron  Amphlett  is  equally  direct  in  hit  deniil 
of  plaintiff's  right  to  recover.  "To  say  that  a  contractor 
who  has  chosen  to  nly  on  the  name  and  repntation  U  the 
person  employed  by  the  other  party,  when  he  finds  that  he 
should  not  have  done  so,  can  make  the  principid  liable,  ia 
going  far  beyond  any  case  that  has  been  cited.  I  can  see 
no  implied  warranty  such  as  is  contended  for."  There  is  a 
maxim  recognised  in  our  Courts,  both  of  Common  Law  anil 
Equity,  which  might  be  appropriately  referred  to  in  thii 
case.  Vi^a>i<t6iM  non  dontientibui  jura  tubveniunt.  Plus- 
t<S  could  have  avoided  the  extra  expense  which  has  been 
cast  upon  him,  had  he  not  been  content  with  an  a  parte 
representation  made  by  defendants'  engineer.  Under  those 
circumstances  it  would  be  pushing  the  doctrine  of  imphed 
warranty  to  an  extreme  length,  to  say  that  such  a  warranty 
existed  in  the  present  ease. — The  ham  Tiaua. 


A  POINT  IN  BASTARDY  LAW. 

Bastards,  unless  boasting  a  royal  father,  have  generally 
found  this  a  hard  world,  getting  their  fair  share  neither  of 
creature  comforts,  nor  of  home  delights,  nor  of  social  atten- 
tion ;  but  their  good  day  has  at  length  come  after  centnrieii 
of  disadvantage.     Mr.  Arnold  has  decided  that  a  bastard, 
who  in  the  eye  of  the  law  has  hitherto  been  deemed  to  he 
nulliut  jiliiu,  may  now  have  two  fathers,  and  may  be  entitled 
to  support  from  both  of  them.  This  remarkable  change  in  the 
position  of  bastard  children  has  been  brought  about  by  a 
series  of  amending  statutes,  and  by  that  haphazard  style  of 
law  making  for  which  the  British  Parliament  is  so  justly 
celebrated.    The  Act  4  ft  5  Wm.  IV.  c.  76  (the  Poor  Law 
Amendment  Act)  by  section  67  declared  that  every  man 
who,  after  August  14,  1834,  should  marry  a  woman  having 
a  child  at  the  time  of  such  marriage,  whether  legitimate  or 
illegitimate,  should  be  liable  to  maintun  such  child  as  part 
of  his  family  until  th«  child  attained  the  age  of  sixteen 
years,  or  until  the  death  of  the  mother.     In  fact,  the  biu- 
band  to<dc  his  wife  with  her  incumbrances,  and  was  msde 
subject  to  the  grand  legal  principle.  Qui  lentit  commodim 
lentire  debet  et  onus.    Then  in  7  &  8  Vict  a  101,  s.  6,  * 
proviso  was  inserted  that  no  order  on  >  patative  fother  for 
payment  of  money  for  the  support  of  his  bastard  child 
should  be  valid  after  the  child  attained  thirteen  yean,  or 
after  the  marriage  of  the  mother,  or  after  the  death  of  the 
child.     So  far  the  law  was  consistent  in  its  action,  for  on 
the  marriage  of  the  mother  it  slufted  the  duty  of  supporting 
the  child  from  the  pntstive  father  to  the  bosband  of  the 
mother.    But  this  proviso  was  repealed  in  1872  by  SS  t  36 
Viet  c.  65,  8.  2.  schedule  1,  and  section  5  of  that  same  Act 
declared  that  no  order  on  the  putative  father  should  be  in 
force  after  the  child  attained  thirteen  years  or  died,  with 
power  to  enlarge  the  time  to  sixteen  yeans.     Consequently 
the  law  now  is,  that  the  second  contingency  contemplated 
in  the  proviso  to  7  &  8  Vict.  c.  101,  8.  5,  namely  the  mar- 
riage of  the  mother,  does  not  pot  an  end  to  the  validity  of 
the  order.    It  appears,  therefore,  that  where  there  is  a  iiab- 
sistiDg  order  on  tiie  putative  father  of  a  bastard  for  contn- 
bution  towards  its  support,  and  the  mother  of  the  diilil 
contracts  marriage  with  another  man,   the  order  on  the 
putative  fairer  remains  in  force,  while  at  the  same  time 
the  husband  of  the  mother  is  also  bound  to  maintain  the 
child  as  one  of  his  own  family.     So  the  child  has  two 
persons  to  look  to  for  its  support — •  putative  fother,  and  a 
stepfather, 

Mr.  Arnold  having  solved  this  little  problem  of  legisla- 
tion In  re  WiUiam  Bolder,  at  the  Westminster  Bolics 
Court,  last  week,  was  also  called  upon  in  the  same  case  to 
decide  the  question,  whether  the  law  compelled  him  to 
enforce  the  order  on  the  putative  father  by  distress  or  ioi- 
prisonroeDt  tmder  7  &  8  Vict.  c.  101,  a.  8,  or  whether  he 
was  invested  with  a  discretion  in  the  matter.  Upon  the 
authority  of  an  opinion  expressed  in  "  Lumley's  Poor  Law 
Acts,"  the  magistrate  thought  that  be  had  such  a  discretion, 
and  that  where  the  putative  father  was  manifestly  impe- 
cunious, and  the  child  derived  maintenance  aliunde,  he  wk> 
justified  in  abstaining  from  tiie  issue  of  farther  process 
against  the  putative  father.  Mr.  Arnold  veij  property 
remarked  that  the  money  payable  under  the  order  was  in 
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the  ostme  of  a  debt,  and  that  the  ooane  which  would  be 
pnrsaed  if  the  claim  had  been  one  recorerable  in  the  Coanty 
Court  might  fairly  be  followed  in  his  Court.  In  other 
words,  if  the  defendant  conld  pay  he  ehonld  be  imprisoned 
for  default,  but  that  he  ahoold  not  be  impriaoned  for  mere 
non-payment.  The  snmmunB  againat  Holder  was,  there- 
fore, dumiHsed,  it  beings  of  conree  open  to  the  mother  of  the 
diild  to  move  the  Court  of  Queen's  Bench  for  a  mandamtu 
to  compel  the  magistrate  to  enforce  the  order  by  distress  or 
imprisonment. — The  Lam  JoumaL 


A   COFNTY   CODRT   JtTDGE    FINED   FOR 
ASSAULT. 

County  ooort  judges  in  Eng^d  sometimes  cnrionsly 
forget  their  position,  as  will  appear  by  the  following  eztra- 
ordrnary  scene  which  oconired  at  the  petty  sessions  lately 
held  at  Khyl,  and  arose  oat  of  a  charge  of  assault, 
preferred  by  a  hackney  car-driver  named  Powell  against 
Mr.  Kobert  Vangban  Williams,  who  holds  the  appointment 
of  oonnty  ooart  judge  of  the  district,  which  includes  Chester 
and  most  of  the  towns  of  North  Wales.  It  appeared  that  on 
Friday  last  the  complainant  was  driving  a  vehicle  which 
oame  into  collision  with  the  defendant's  carriage  in  one  of  the 
streets  of  Rhyl.  Defendant  then  struck  Powell  with  his 
whip,  and  this  was  the  assault  complained  of.  When  the  case 
was  called  on,  the  defendant  rose,  and  delivered  an  angry 
address,  which  he  concluded  by  ordering  the  plaintiff  into 
eoKtody  for  a  period  of  seven  days.  This  seemed  rather  too 
mnob  for  the  magistrate  who  presided,  and  the  chairman 
(Mr.  Dixon)  said  the  ease  must  be  taken  in  the  ordinary  way. 
In  the  meantime,  a  solicitor  made  an  observation  which 
stall  further  aggravated  the  county  court  judge,  who  forth- 
with threatened  him  with  seven  days'  incarceration.  Nevar- 
tbdeas,  the  case  was  proceeded  with,  and  the  upshot  was 
that  the  bench  ordered  the  jndge  to  pay  a  fine  of  £5,  which 
his  honour  indignantly  declined  to  do,  whereupon  the  bench 

mve  him  the  alternative  of  fourteen  days'  imprisonment. 

Thia  tenible  punishment  was,  however,  averted  by  the  kind 

oificas  of  a  friend,  who  paid  the  fine. 


THE  BBCSSELS  CONGRESS. 

We  publish  the  following  report  of  the  prooeedings  of  the 
Brussels  Congress,  given  in  the  Sipublique  Pranfmtt — the 
mbstantial  accuracy  of  whose  account  is  not  definitely 
impeached  by  a  recent  official  statement  emanating  from 
the  Congress,  and  which  contains  a  very  interestiug  account 
of  the  diicossion  of  the  important  question  of  irregular 
levies.  The  line  taken  by  the  representatives  of  the  various 
Powers  is  in  each  case  such  as  tiie  military  or  geographical 
position  of  the  country  would  have  led  us  to  expect. 
tipeakiDg  roughly,  it  may  be  said  that  the  strong  and  war- 
we  European  Powers  were  engaged  on  one  side,  and  those 
which  are  either  weak,  or,  whetiier  naturally  or  by  com- 
pulsion, pacific,  on  the  other.  It  was  proposed  by  Russia 
that  belligerent  rights  shoold  be  strictly  limited  to  snob 
tmops  as  (1)  have  at  their  head  a  peisun  responsible  for 
his  sobordinates,  and  are  also  subject  to  the  command-iu- 
diief;  (2)  wear  a  certain  ezternid  and  distinctive  badge 
noticeable  at  a  distance;  (8)  bear  arms  openly,  and  (4) 
ooodoct  their  operations  cooformably  to  the  laws,  customs, 
and  proceedings  of  war.  A  further  proposition  that  all 
aimed  bands  not  fulfilling  the  above  condition  Should  be 
"^Ddicially  dealt  with  "  was,  "  in  a  spirit  of  conciliation," 
withdrawn  by  the  Russian  delegate ;  but  this  concession 
did  not  avail  to  secure  the  acceptance  of  the  main  proposal. 
It  was  opposed  by  the  delegates  of  Spain,  Switzcrlano,  and 
Belgium,  and  with  the  greatest  force  by  the  two  latter. 
Colonel  Hammer,  the  representative  of  Switzerland,  "re- 
fared  to  the  rising  of  ihs  population  of  entire  valleys  at 
the  beginning  of  this  century  without  organization  or 
oommand,"  anii  said  that  "  no  Swiss  would  admit  their  being 
dedared  befi)rehand  to  be  non-belligerents."  Baron  Lam- 
henaoot  (Belgium)  said  that  "the  operation  of  the  proposed 
rales  required  serious  consideration.  Second-rate  States, 
whose  forces  at  the  outbreak  of  the  war  would  always  be 
numecically  inferior,   could  not,"  he  said,   "renounce    a 


sentiment  which  produced  heroes,"  and  he  added  that 
"  Belgium,  desiring  an  arrangement  which  would  enable  it 
to  employ  all  its  forces  under  any  circumstances,  could  not 
as  yet  enter  into  any  engagements  on  that  subject."  The 
diffionlty  of  rearranging  the  usages  of  war  to  the  mutual 
satisfaction  of  the  strong  and  the  weak  is  now  fully 
revealing  itself. 


SUPREME  COURT  OF  MISSOURI. 

WjiBROiaTOK  AoiJis,  Datid  Waghib,  Hknbt  M.  Vobisb, 

Tbomas  a.  Srkbwood,  Wm.  B.  Nafton,  Judges. 

Jvly  Term,  1874. 
Maooib  M.  Habbimah  tt  oL  t.  Aba  M.  Stowx. 

Appeal  from  the  Cireuit  Court  of  Jackion  Co. 

1.  When  a  suit  is  brought  by  a  wife  jointly  with  her  hus- 
band, for  injuries  sustained  by  the  wife  in  consequence  of 
the  negligence  or  unskilfulnese  of  defendant,  the  wife,  is  a 
eompetent  witness,  she  being  tiie  substantial  party  in 
interest. 

2.  The  declarations  of  a  person  suffering  from  injuries 
recently  received  as  to  the  cause  of  the  injury  made  to  a 
physician  called  in  to  see  the  injured  party,  are  admissible 
as  a  part  of  the  ra  gtttae,  it  appearing  that  the  physician 
was  cautioned  by  the  court  not  to  reveal  anything  prohi- 
bited by  the  statute. 

3.  While,  by  the  maxim  rapondeat  tuperior,  the  principal 
is  alone  responsible  for  the  mere  nonfeasance  or  omission  of 
duty  of  an  agent,  the  agent  is  also  responsible  for  his  own 
misfeasance,  negligence,  or  positive  wroni;. 

Karnes  and  iSss  fur  appellant,  Johnson  and  Botsford  for 
respondents. 

Wagner,  Jndge,  delivered  the  opinion  of  the  (Tonrt 

The  plaintiff,  a  married  woman,  in  ooDJunction  with  her 
husband,  brought  tbis  action  for  damages  against  the 
deteodant  fur  injuries  sustained  by  her  in  falling  through  a 
hatchway,  which  it  is  alleged  was  construpted  by  defendant, 
and  by  him,  negligently,  carelessly,  and  wrongfully  left 
insecure  and  unprotected. 

The  answer  denied  the  all^ation  of  n^ligence,  and  as  a 
further  defence  set  up  that  the  house  where  the  hatchway 
was  built  was  the  property  of  defendant's  wife,  and  that 
defendant  in  doing  the  work  was  acting  as  her  agent. 
There  was  a  replication  as  to  negligence  and  carelessness, 
but  it  was  admitted  that  the  property  belonged  to  defen- 
dant's wife. 

The  verdict  andjudgment  were  for  plaintiff,  and  defen- 
dant appealed.  Upon  the  trial  the  plaintiff,  Mrs.  Harri- 
man,  was  offered  as  a  witness  and  excluded  by  the  Court. 
As  she  was  the  substantial  party  in  the  case  under  the 
statute,  she  was  a  competent  witness,  and  the  ruling  of  the 
Court  was  erroneous.  (Tingley  v.  Cowgill,  48  Mo.,  291  ; 
Fvgate  v.  Piree,  49  Mo,  441.)  But  the  plaintiff  ii  not  here 
as  a  complainant,  and  if  the  judgment  is  affirmed  the  error 
does  not  injure  her.  On  the  trial  E.  W.  Sobauffier  was 
sworn  as  a  witness  for  the  plaintiff,  and  stated  that  be  was  a 
practising  physician,  and  as  such  attended  on  the  plaintiff^ 
The  defendant  objected  to  his  giving  any  testimony,  because 
under  the  statute  he  was  incompetent.  This  objection  was 
overruled. 

The  witness  was  then  aaked  to  state  in  what  condition  he 
found  the  plaintiff  when  he  was  called  in.  This  question 
was  objected  to  by  the  defendant,  for  the  same  reason  as 
above  given.  The  Court  sustained  the  objection,  but  per- 
mitted the  witness  to  answer  under  the  following  restric- 
tion : — "  In  answering  the  question  you  will  not  reveal  any 
information  yon  may  bave  received  from  the  plaintiff  while 
attending  her  in  your  professional  character,  which  infor> 
mation  was  necessary  to  enable  you  to  prescribe  for  her  as 
a  patient  in  your  capacity  as  physician  or  surgeon."  The 
witness  then  gave  testimony  touting  to  show  &at  plaintiff 
was  injured  about  noon,  what  her  injuries  were,  that  he  wa« 
her  physician  before  that  time,  and  that  he  was  called  to 
see  her  between  one  and  four  o'clock  of  that  day.  At  the 
same  time  she  stated  to  him  that  the  trap-door  in  the 
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kitchen  hiul  been  left  in  an  iiuecnre  oondition,  and  that 
■he  stepped  on  it  and  fell  through. 

The  statnte  aays  that  a  "  physician  or  Burgeon  "  shall  be 
incompetent  to  testify  "  concerning  any  information  which 
he  may  hare  acquired  from  any  patient  while  attending  him 
in  a  professional  character,  and  which  information  was  neces- 
sary to  enable  him  to  prescribe  for  such  patient  as  a  physi- 
cian, or  do  any  act  for  him  as  a  surgeon  "  (2  Wag.  St.  p. 
1,874,  s.  8).  As  the  Court  restricted  the  witness  from 
giving  any  information  forbidden  by  the  statute,  the  only 
inquiry  is,  whether  the  evidence  was  admisidble  on  any 
other  principle.  The  general  rule  is  that  evidence,  in  order 
to  become  a  part  of  the  re>  gestae,  should  consist  of  declara- 
tions made  contemporaneously,  or  nearly  so,  with  the  main 
event  by  which  it  is  alleged  Uiat  the  principal  transaction 
occurred  {BrovmtU  v.  Padfie  S.  S.  Co.,  47  Mo.,  289.) 

But  in  the  Imurance  Co  v.  Motely  (8  Wall.,  897),  where 
fhe  question  was  carefully  and  ably  considered,  it  was 
declared  that  though  generally  the  declarations  must  be 
contempoianeooB  with  the  event,  yet  where  there  are  any 
ooimeoting  circumstances  they  may  even,  when  made  some 
time  afterward,  form  a  part  oi  the  whole  m  gettae. 

So  in  the  OommomcetJtK  v.  JU'Pii*  (3  Cash.,  181)  the 
indictment  was  for  manslanghter,  the  defendant  was  charged 
with  killing  his  wife. 

It  appeared  that  the  deceased  ran  up  stairs  from  her  own 
itwm  in  the  night,  bleeding  and  crying  "  murder."  Another 
woman,  into  whose  room  she  was  admitted,  went  at  her 
request  for  a  physician.  A  third  person,  who  heard  her 
cries,  went  for  a  watchman,  and  on  his  return  proceeded  to 
the  room  where  riie  was.  He  found  her  on  the  floor  bleeding. 
She  said  the  defendant  had  stabbed  her.  Tlie  defendant's 
oonmsel  objected  to  the  admission  of  this  declaration  in 
evidence.  The  objection  was  overruled.  The  Court 
decided  that  the  evidence  was  properly  admitted.  It  was 
■aid  that  it  was  of  the  nature  of  ret  gettat.  It  will  be 
observed  that  the  declarations  were  not  contemporaneous, 
but  that  considerable  time  must  have  elapsed  between  the 
time  the  act  was  committed  and  the  declarations  were  made  ; 
bat  the  screams  of  the  injured  woman,  her  running  into 
another  room,  her  being  found  bleeding  upon  the  return  c>f 
the  person  who  went  for  the  watcbman,  all  formed  connect- 
ing linlcs,  and  rendered  the  declarations  equally  as  satisGu)- 
torj  as  if  they  had  been  made  at  the  time  the  wounds  were 
given.  In  the  present  case  th»  witnesses  came  within  a 
short  time  after  the  pltuntiff  received  tlie  injuries,  he  found 
her  suffering,  and  she  told  bira  bow  she  was  hurt— namely, 
by  falling  through  the  trap-dnor. 

The  accident  and  the  declarations  formed  connecting 
circumstances,  and  in  the  ordinary  affairs  of  life  no  one 
would  doubt  the  truth  of  these  declarations  or  hesitate  to 
credit  them  as  evidence.  I  cem  perceive  no  valid  objections 
to  tbeir  admissibility.  The  inatructions  given  by  the  Court 
submitted  the  case  with  unquestionable  fairness.  For  the 
defendant  the  Court  declared  the  law  :  x 

First.  Before  the  jury  can  find  for  the  plaintifi  it  de- 
volves on  the  plaintiffs  to  prove  that  the  defendant  con- 
structed the  trap-door  and  hatchway  mentioned  in  plaintiff's 
petition.  Tirelessly,  ne^igently,  and  unskilfully,  or  so  left 
it ;  and  that  Maggie  H.  Harriman,  the  plaintiff,  fell 
through  the  trap  door  and  hatchway,  and  that  such  falling 
was  occasioned  by  the  careless,  negligent,  and  unskilful 
construction  of  said  trap-door  and  hatchway  by  the  defen- 
dant, or  in  BO  leaving  it 

Second.  If  the  jniy  believe  from  the  evidence  Uiat  the 
defendant,  in  the  construction  of  said  hatchway  and  trap- 
door and  in  leaving  it,  exercised  soch  care  as  an  ordinary 
prudent  man  would  exercise  doing  similar  work  to  prevent 
mjurirs  to  peraona  passing  over  the  same,  then  they  will 
find  for  the  defendant,  and  it  devolves  on  the  ptaintUb  to 
prove  that  defendant  failed  to  exennae  snob  care. 

These  instructions  were  sufficiently  favourable  to  tiie 
defendant,  and  there  is  nothing  in  those  given  by  the  Conrt 
on  the  part  of  the  plaintiff  which  in  amy  wise  conflicts  with 
or  militates  against  tham. 

Bnt  it  is  urged  with  great  pertinadty  here  that  the  de- 
fendant, in  doing  the  work,  was  acting  as  the  agent  of 
another,  and  that,  therefore,  he  is  responsible  to  hi«  principal 
only  and  not  to  the  plaintiff. 


The  well  settled  priodple  of  law  is  tliat  where  so  agent 
is  employed  to  perform  or  superintend  work,  the  principal 
is  responsible  to  third  persons  for  injoriee  canssd  by  the 
neglect  or  nonfeasance  of  the  agent  in  doing  the  work. 
(Morgan  y.  Bowman,  22  Mo.  638).  And  this  piiadpls 
obtains  tiiough  the  agent  exceeds  bis  powers  at  disobeyi 
his  instroctions,  provided  he  does  the  act  in  the  oome  of 
his  employment  (/Ton^^as  v. /Stepieni,  18  Ma  862 ;  ifnter 
V.  Pacific  Bailroad,  41  Mo.  503 ;  Oarritien  v.  DnauUe,  £0 
Mo.  104). 

In  such  cases  the  doctrine  of  rtrpondeal  tuperior  applies, 
and  the  liability  is  cast  upon  the  master  who  employed  the 
agent  and  cauaed  the  work  to  be  done.  (Barry  y.  St  Lotut, 
17  Mo.  121  ;  Clark  v.  H.  A  St.  Jo.  S.  R,  8S  Mo.  202. 

Judge  Story  says  the  i&tinction,  ordinarily  taken,  ii 
between  acts  of  misfeasance  or  positive  wrongs  and  non- 
feasance or  mere  omissions  of  duty  by  private  agents.  Tbs 
law  on  this  snbjeot  as  to  principals  and  agents  is  founded 
upon  the  same  analogies  as  exist  in  the  case  of  masters  and 
servants.  The  master  is  always  liable  to  third  persons  for 
the  misfeasances  and  negligences  and  omissions  of  daty  of 
bis  servant  in  all  eases  within  the  scope  of  his  employment 
So  the  principal  in  like  manner  is  liable  to  thiid  penons 
for  the  like  misfeasances^  negligences,  and  omissions  of  doty 
of  his  agent  leaving  him  to  his  remedy  over  against  the 
agent  in  all  cases  where  the  tort  is  of  soch  a  natnre  that  be 
is  entitied  to  compensation.  The  agent  is  personally  lixble 
to  third  persons  for  his  own  mi^easanoes  and  positive 
wrongs,  but  be  is  not  in  general  liable  to  third  persons  for 
his  own  nonfeasances  or  omissions  of  duty  in  the  coarse  of 
Ilia  employment  His  liability  in  these  latter  cases  is  rolely 
to  his  principal ;  there  being  no  privity  between  bun  and 
sDoh  third  persons ;  and  the  privity  exists  only  between 
him  and  his  principal.  Therefore  the  general  maxim  ss  to 
all  aaoh  negligences  and  omissions  of  duty  is  in  cases  of 
private  agency  reipondeat  tuperior.  (Story  on  Agency, 
section  808),  and  such  is  the  general  doctrine  (2  Kent 
Com.  10  Ed.  878  note ;  Pars  Countr.  5tb  Ed.  66 ;  Co/ns 
v.  Holbroole,  2  Const  126;  Iknny  v.  Manhattan  Co.  2 
Denio  118  ;  1  BL  Com.  413.) 

The  true  distinction  as  stated  by  Story  is  between  acts  of 
misfeasance  or  positive  wrongs  and  nonfeasances  or  mere 
omissions  of  duty.  In  the  latter  case  the  master  or  prin- 
cipal is  alone  liable  to  third  persona  ;  whilst  in  the  farmer 
the  roKponsibility  rests  upon  both  the  principal  and  agent 
Thos  in  Wright  v.  Wilcox  (19  Wend.  348),  Cowen,  J., 
speaking  for  the  Court  says :  "  In  a  case  of  strict  negli- 
gence by  a  servant  while  employed  in  the  service  of  his 
maatrr,  I  see  no  reason  why  an  action  will  not  lie  against 
lx>tb  jointly.  They  are  botii  guilty  of  the  same  negligence, 
at  the  same  time  and  under  the  same  circumstances ;  the 
servant  in  fact  and  the  master  constructively  by  tiie  servant 
his  agent."  Lord  Holt  in  bis  celebrated  judgment  in  Lmt 
V.  CoUm  (12  Mod.  488;  S.  C.  Ld.  Raymond  646,655), 
•ays  that  for  the  neglect  of  the  servant  third  persons  can 
have  no  remedy  against  him,  but  that  the  master  is  alone 
chargable.  Bnt  for  a  misfeasance  ur  actual  tort  an  action 
will  lie  against  the  servant  becaose  he  is  a  wrong-doer. 
The  same  views  are  confirmed  in  numerous  adjudge  csaea 

iCary  v.  Wtbtter,  1  Strange^  480 ;  Montford  v.  Hugha,  3 
;.  D.  Hmith ;  Snidam  v.  Moore,  8  Barb.  3S8 ;  PMf  t. 
Wait,  80  N.  Y.  78.) 

The  present  case  seems  to  be  one,  not  of  mere  nonfeasaoce 
or  omission,  but  of  strict  negligence  or  wrong.  The  sgent 
undertook  ^nd  proceeded  to  buUd  the  trap-duor,  bnt  did  it 
so  negligently  as  to  cause  the  injury  ;  under  such  drcnm- 
stances  the  action  would  be  maintainable  against  the  agent 
and  the  principal  also.  The  answer  states  and  the  plead- 
ings admit  that  the  honse,  upon  which  the  work  was  done, 
was  the  property  of  defendant's  wife^  and  that  he  was  acting 
as  her  agent  But  it  is  not  averred,  nor  does  the  case  any- 
where show  that  it  was  her  separate  estate.  If  she  simply 
owned  the  fee-simple,  as  is  inferred  from  the  pleading,  then 
the  defendant  in  constructing  the  trap-door,  was  acting  for 
himself  as  well  as  for  his  wife,  for  the  uses,  rents,  and  profits 
of  the  wife's  really  belong  to  the  husband  during  coverture. 
Under  any  view  that  we  can  take  of  the  case,  we  think 
that  the  action  was  properly  brought  that  the  judgment 
was  right  and  should  be  affirmed.    The  other  judges  oonoor. 
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CRUELTY  BY  THE  WIFE. 

In  the  IMvorce  and  Matmnonial  Causea  Juriadiction  at 
Melbounie,  his  Honour  Mr.  Justice  Stephen,  on  June  2,  in 
the  caiw  of  Ttrry  v.  Terry,  gave  judgment : — 

Mr.  Justice  Stephen  said  :  In  this  jaeae  the  husband  has 
petitioned  for  a  deoree  <rf  judicial  separation  on  the  ground 
of  cruelty  of  his  vif e.  Petitioner  and  his  wife  were  married 
in  December,  1858,  They  have  had  many  children — seven 
now  living.  The  youngest  was  born  in  March  last,  after 
the  institution  of  the  suit.  Almost  from  the  commence- 
ment of  their  manied  live  they  lived  in  a  state  of  discord, 
generally  occasioned  by  the  husband's  pursuit  of  what  he 
oDb  spiritualism  causing  frequent  absence  from  his  home, 
sod  hJs  wife's  attempts  to  prevent  Imn  from  leaving.  She, 
in  the  oonise  of  these  attempts,  continually  laid  violent 
hands  upon  him,  and  the  husband  and  wife  became  engaf[ed 
in  the  most  unseemly  struggles.  These  occurred  sometimes 
in  their  house,  so  as  to  attract  the  attention  of  neighbours  ; 
and  sometimes  at  night,  in  the  public  roads  and  streets. 
There  is  no  doubt  upon  the  evidence  that  the  wife  occasion- 
ally struck  the  hual»nd.  There  is  more  doubt  whether  he 
was  ever  actually  guilty  of  that  extremity  towards  his  wife. 
Bnt  where  two  people  are  engaged  in  violent  struggling',  as 
described  in  the  evidence  in  wis  case,  it  is  difficult,  and 
generally  not  very  important,  to  decide  whether  blows  were 
■truck,  or  how  particular  injuries  were  inflicted.  In  this,  as 
in  most  similar  cases,  both  parties  were  to  blame  ;  but  the 
wife  was  guilty  of  repeated  attempts  to  interfere  by  force  of 
band  with  her  husband's  undoubted  right  of  going  where  he 
pleased,  and  she  is  responsible  for  the  consequences.  I  do  not 
think  it  necessary  to  dedde  between  the  opposite  versions  of 
their  matrimoniu  quarrels  which  have  been  given  in  evidence. 
There  is  really  lees  discrepancy  between  the  two  than  might 
have  been  expected  in  a  narrative  of  a  perpetual  succession 
of  violent  struggles  and  altercations  extending  over  many 
years.  Even  according  to  the  respondent's  own  statement, 
I  think  she  was  in  the  wrong,  and  apparently  quite  unoon- 
adons  of  what  the  law  requires  from  a  wife  in  her  conduct 
towards  her  husband.  It  is  to  be  regretted  that  a  case  of 
recrimination  has  been  made  by  the  answer  affecting  the 
ehancter  of  a  third  person — a  case  which  has  failed  of  any 
proof.  It  was  chiefly  baaed  upon  a  letter  which  came  into 
the  possession  of  the  respondent,  and  was  the  occasion  of 
some  of  the  later  and  most  violent  altercations  with  her 
husband.  This  letter  never  reached  the  hands  of  the 
person  referred  to,  i(  indeed,  it  were  really  intended  for 
her.  The  petitioner's  account  of  the  matter  is  not  very 
intellqiible.  The  relation  between  himself  and  this  young 
penon,  as  a  mesmeric  patient,  must,  in  the  absence  of  any 
proof  whatever  to  the  contrary,  be  deemed  innocent ;  she. 
It  would  appear,  placed  hvrself  in  that  relation  with  the 
knowledge  and  approbation  of  her  parents.  I  am  inclined 
to  agree  with  the  view  presented  by  counsel  that  the  letter 
is  n^er  to  be  characterired  as  silly  than  improper.  At  tU 
events  the  letter  was  never  sent.  The  jealousy  of  the 
respondent  was  naturally  excited  by  this  letter  and  the 
relations — to  her  unknown  or  but  partially  known — between 
bo  husband  and  the  person  in  question.  But  even  this 
eannot  excuse  the  respondent  in  the  eye  of  the  law  for  the 
liolence  of  ber  conduct,  and  her  attempted  interference  by 
force  of  hand  with  her  husband's  liberty  of  action.  There 
have  been  several  cases  in  whicb  the  Court  in  England  has 
niade  a  decree  of  judicial  separation  on  the  ground  of  the 
wife's  cruelty,  and  this  sometimes  in  a  suit  instituted  by 
the  wife  for  the  restitution  of  conjugal  rights,  and  some- 
times in  a  suit  by  the  hnsband,  as  here.  The  principle 
npon  which  the  Court  acts  is  very  clearly  stated  in  the 
esse  of  Forth  t.  Forth,  cited  at  the  bar  from  36  L.  J., 
P.  and  M.  122 ;  aI>o  in  Pidcard  v.  Pickard,  8  Swa.  and 
"Mt.  S28;  8S  L.  J.,  P.  and  M.  158,  before  the  same 
leaned  judge.  "  How  is  it  possible,"  the  Court  asks,  "  that 
■nbmisrioD,  which  is  the  wife's  lot  in  marriage,  can  be 
maintained  by  the  husband  if  she  becomes  the  assailant  I 
the  nratually  dependent  duties  of  the  marriage  state  suffer 
a  bopdesa  confusion  in  such  an  inversion  of  parts.  .  .  . 
Cohalntation  on  the  terms  of  the  marriage  contract  ceases 
to  be  longer  poaaiUe.  But.  worse  than  all,  the  man  is  incited 
to  the  retaliation  of  force,  perhaps  driven  to  violence  in  self 
drfenee;  and  if,  holding  its  hand,  the  Court  refuses  to 


relieve  Um  from  the  perils  of  provocation,  what  security  is 
there  for  the  safety  of  the  *if e  herself  ? "  Acting  upon  these 
principles,  I  am  prepared  to  make  a  decree  in  this  suit  for 
judicial  separation.  But,  as  in  the  case  of  Forth  v.  Forth, 
the  decree  will  be  upon  the  terms  of  an  allowance  by 
the  husband  for  his  wife.  If  the  petitioner  is  willing  that 
the  present  allowance,  as  fixed  by  interlocutory  oraer  at 
30s.  a  week,  should  be  continued,  I  will  make  the  decree  upon 
those  terms.  If  not,  the  amount  may  be  fixed  by  a  reference 
to  the  Master,  and  the  decree  will  be  suspended  in  the  mean- 
time. In  my  opinion  there  are  no  facts  proved  which  would, 
upon  the  authorities,  justify  me  in  interfering  with  the 
husband's  custody  of  his  children,  as  the  wife  ia  a  wrong- 
doer. The  decree  will,  however,  contain  a  direction  that  she 
is  to  have  reasonable  access  to  the  children.  Hie  order  for 
the  allowance  should  be  until  further  order,  and  the  amount 
shotdd  be  fixed  with  due  regard  to  the  maintenance  of  the 
infant,  which  is  at  present  left  in  its  mother's  charge.  'The 
petitioner  must  pay  all  the  costs  of  the  suit. — AuttrtiMan 
Jvcritt  Seporti. 


LIFE  INSURANCE  COMPANIES. 
Messrs.  Malcolm  and  Hamilton,  assistant  secretaries  to 
the  Board  of  Trade,  have  drawn  up  a  report  on  the  returns 
of  life  insurance  companies,  which  will  form  a  new  era  in 
life  insurance.  "By  a  careful  study  of  this  document," 
says  the  Standard,  "any  Intelligent  person  can  select  an 
office,  with  reasonable  confidence  that  the  sacrifices  ha 
makes  for  his  family  will  not  be  lost  to  them ;  while  the 
knowledge  that  this  can  be  dune  will,  without  doubt, 
exercise  a  most  beneficial  restraintuponimpnidentoompaniea. 
The  report  tells  us  that '  of  each  pound  entrusted  to  them 
by  the  assured  some  companies  spend  as  little  as  Is.,  others 
spend  2s.  6d.,  others  5s.,  others  lOs.,  and  others  the  whole  ; 
and  a  few  not  only  do  this,  but  get  into  debt.  A  premium 
will  be  seen  on  reflection  to  consist  of  fmir  items  ;  the  net 
premium,  or  portion  set  aside  to  meet  the  policy  ;  (2)  agents' 
commission ;  (3)  office  expenses ;  and  (4)  pro&ts.  The 
agents'  commission  never  cumes  into  the  company's  hands, 
and  clearly,  therefore,  ought  not  to  be  included  in  the 
assets.  The  office  expenses  are  paid  in  rent,  salaries,  and 
the  like,  and  equally  clearly'  are  nut  to  be  reckoned  in 
estimating  the  mtura  aolv^oy  of  the  company.  And  to 
quote  from  the  report,  if  the  companies  take  credit  for  any 
portion  of  the  profits,  they  necessarily  confer  undue  benefits 
upon  present  members  to  the  injury  of  new  members,  and 
the  process  resembles  that  of  a  spendthrift  anticipating  fur 
present  use  the  income  to  be  derived  in  future  yean  from  a 
settied  estate.'  Really,  then,  iu  valuing  the  assets  of  a 
company,  the  net  premium  alone  ought  to  be  included. 
Yet  the  report  informs  us,  'it  will  haHly  be  believed  that 
the  Board  of  Trade  could  have  submitted  to  them  for 
acceptance  onder  the  Life  Assurance  Companies  Act,  1870, 
valuations  in  which  the  future  profit,  future  expenses,  and 
even  Ibture  commissions  have  been  turned  into  present 
value,  and  the  whole  represented  as  profit.'  " 


RECENT   DECISIONS. 


Wbioht  v.  Tbbaot  (8  Ib.  L.  T.  Rep.  142). 

The  Solieiton'  Journal  says : — A  somewhat  curious  ques- 
tion, and  one  of  no  little  importance  to  a  rather  large  class 
of  tenants  in  Ireland,  was  decided  by  the  Court  of  Exchequer 
Chamber  in  that  country  in  the  case  of  Wright  v.  Tmcy. 
Section  69  of  the  Landlord  and  Tenant  (Ireland)  Act,  1870, 
provides  that  "where  any  tenancy  at  will,  or  leu  ^aii  a 
tenanct/  from  year  to  year,  is  created  by  a  Landlord  after 
the  piissing  of  this  Ace,  the  tenant  under  such  tenancy  shall, 
on  quitting  his  holding,  be  entitied  to  notice  to  quit  and 
compensation,  in  the  same  manner  in  all  respects  as  if  ha 
had  been  a  tenant  from  year  to  year."  In  ^e  above  case 
the  question  arose  whether  a  tenancy  for  one  year  certain, 
created  after  the  passing  of  the  Act,  was  within  the  section, 
and  this  of  course  depended  upon  whether  such  a  tenancy 
was  "less  than  a  tenancy  from  year  to  year."  The 
majority  of  the  Court  were  of  opinion  that  it  was  not  less 
than  a  tenancy  from  year  to  year,  and  consequently  ttiat  a 
notice  to  quit  was  not  required  to  determine  it.    Two  of 
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the  learned  judges  who  came  to  this  oonclusion  appear  to 
have  founded  it  upon  the  consideration  that  tenancy  from 
yetkT  to  year  had  its  origin  in  tenancy  at  will,  aad  that 
althongh  it  cannot  be  detennined  without  a  notice  to  quit, 
it  is  still  "in  its  nature"  a  tenancy  at  will.  The  grounds 
upon  which  Palles,  C.B.,  based  bis  decision  ar«  not  to  be 
very  easily  gathered  from  his  short  judgment.  He  is 
reported  to  have  Kaid,  "  there  is  little  difference  of  opinion 
among  the  members  of  the  court  as  to  the  meaning  of  a 
tenancy  £rom  year  to  year ;  it  is  for  one  year  certain,  with 
a  wringing  interest  arising  out  of  the  original  contract." 
Tills  appears  to  be  somewhat  inconsistent  with  the  view 
taken  by  Whiteside,  C.J.,  who  founds  liis  opinion  on  the 
doctrine  that  a  tenancy  from  year  to  year  is  to  be  treated 
as  recommencing  every  year.  We  venture  to  think  that  if 
the  decision  can  be  supported  at  all  it  must  be  on  this 
last  ground ;  for  as  between  a  tenancy  which  determines 
absolutely  at  the  end  of  the  year  and  a  tenancy  only  deter- 
minable at  the  end  of  the  year,  there  would  seem  to  be 
little  reasoti  for  doubt  that  the  former  is  a  less  interest  than 
the  latter.  But  it  is  worthy  of  notice  that  the  doctrioe 
that  a  tenancy  irom  year  to  year  recommences  every  year 
re«ts  mainly  on  an  opinion  expressed  at  niti  prius  (Tomkim 
V.  Lawrence,  8  C.  &  P.  729),  and  that  although  the  judges 
of  the  Queen's  Bench  applied  it  for  a  particular  purpose  in 
Gandy  v.  JM>er  (12  W.  R.  628, 6  B.  *  S.  78),  the  Exchequer 
Chamber  appHrently  disapproved  of  this  application  of  the 
doctrine.  One  noteworthy  result  of  the  Irish  decision  is 
that  there  are  now  three  conflicting  descriptions  of  a 
tenancy  from  year  to  year,  each  of  which  is  supported  by 
high  authority.  There  is,  first  of  all,  the  curions  opinion  of 
the  English  Court  of  Exchequer  Chamber,  in  the  undelivered 
judgment  in  Oandy  ▼.  Jubber  (9  B.  &  S.  15),  that  the  true 
nature  of  a  tenancy  from  year  to  year  created  by  express 
words  "  is  that  it  is  a  lease  for  two  years  cert^n,  and  that 
every  year  after  it  is  a  springing  interest  arising  out  of  the 
first  contract,  and  parcel  of  it."  Next  we  have  the  decision 
of  the  Irish  Exchequer  Chamber,  in  the  recent  case,  that  a 
tenancy  from  year  to  year  is  "  a  tenancy  for  one  year  certain 
and  no  more."  And,  lastly,  there  is  the  description  (wliich 
we  take  to  be  the  correct  one)  cited  by  Parke,  B.,  in  ChUey 
V.  Jamet  (18  M.  &  W.  214),  and  adopted  by  Wood,  V.C, 
in  CattUy  v.  Arnold  (1  J.  &  H.  660),  of  an  estate  from  year 
to  year  as  "a  lease  for  a  year  certain,  with  a  growing 
interest  during  every  year  thereafter,  springing  out  of  the 
original  contract  and  parcel  of  it." 


DIGEST  OF  RECENT  ENGLISH  DECISIONa 

OOBTISSIOir. 

Qoodi  unt  by  mtttate:  inUiUion  to  appropriate  the  goods. — 
The  plaintiffs  sent  to  the  defendant  itu  invoice  for  liarley, 
wliicb  stated  that  the  barley  was  bought  by  the  defendant 
of  the  plaintiffs  through  G.  as  broker,  and  also  a  delivery 
order,  which  made  the  barley  delivemble  to  the  order  of  the 
consignor  or  consignee.  The  defendant  had  not  in  fact 
ordered  any  barley  of  the  plaintiffs.  G.  called  on  tbe 
defendant;  who  showed  him  the  documents,  and  told  him  it 
was  a  mistake.  G.  said  that  it  was  so,  and  anked  the 
defendant  to  indorse  the  order  to  him,  for  the  purpose,  as  he 
said,  of  saving  the  expense  of  obtaining  a  frevU  delivery 
order.  The  defendant  indorsed  the  order  to  G.,  who 
poiwessed  himself  of  the  barley  and  disposed  of  it,  and  then 
absconded.  On  the  triitl  of  an  action  of  trover  for  the 
barley,  the  jury  found  that  the  defendant  had  no  intention 
of  Appropriating  the  barley  to  his  own  use,  but  indorsed  the 
order  for  the  purpose  of  correcting  what  he  believed  to  be  an 
error,  and  returning  the  barley  to  tbe  plaintiffs  :  JSeld,  that 
the  defondant,  having  indorsed  the  order  without  any 
occasion  to  do  so,  and  without  authority,  was  liable. 
HioH  v.  Bott,  L.  K.,  9  Ex.  86. 

J<4RDI.OaO  ADD  HUTAITF. 

Reeogniiion  by  mortgagee  of  tenancy  created  by  mortgagor: 
sale  by  mortgagee  under  jxncer:  covenants  or  stipulations  run- 
ning with  the  reversion:  Stat,  SS  Hen.  8,  c.  34:  damages. — 
On  tlie  30th  of  June,  1872,  one  Bndgett,  by  an  instrument 
not  under  seal,  demised  to  the  plaintiffs  standings  for  three 


laoe-maoUnes  in  a  room  in  a  faotoiy  at  Nottingham,  the 
tenancy  to  commence  on  the  24th  of  Jmie,  the  rent  to  be 
payable  quarterly,  the  lessor  to  provide  steam-power,  and  to 
pay  all  rates  and  taxes,  and  the  tenancy  to  be  detenninabls 
by  either  party  on  six  months'  notice,  to  expire  at  mid- 
summer.   At  die  time  of  making  this  demise  tlie  piemiaes 
were  under  mortgage  to  a  builduig  society.    Interest  being 
in  arrear,  the  mortgagees,  on   the   24th  of  Angnst,  gave 
notice  to  the  plaintiffs  not  to  pay  any  more  rent  to  Bridgett, 
the  mortgagor ;  and  early  in  September,  pursuant  to  the 
power  contained  in  the  indenture  of  mortgage,  the  mortga- 
gees contracted  to   sell  the  premises   to  the  defendant, 
possession   to  be  givem  on  the  25th  of  December.    The 
conveyance,  however,  was  not  executed  until  the  14th  of 
February,  1873.    On  the  28th   of  September,  1872,  the 
mortgagees  (protesting  that  tbe  plaintiffs  were  not  entitled 
to  notice)  gave  them  notice  to  give  up  their  standings  at 
Christmas,  and  in  November,  1872,  and  February,  I87S, 
they  received  from  them  the  quarters'  rent  due  respectively 
at  Michaelmas  and   Chriiitmas.     In  the  meantime  some 
conversations  took  place  between   the   plaintiffs  and  the 
defendant  as  to  the  former  continuing  in  the  factoiy  upon 
altered  terms ;  but  no  terms  were  ever  agreed  to,  and  so 
rent  was  received  by  the  defendant.     On  the  24th  of  UaKb, 
1873,  the  defendant  demanded  possession  of  the  portion  of 
the  factory  occupied  by  the  plaintiffii ;  on  the  ISlii  of  May 
he  cut  off  the  supply  of  steam-power  ;  and  on  the  22nd  the 
plaintiff  braught  their  action.    UM,  that  the  defendant 
was  not  bound  by  tbe  contract  between  Biidgett  and  tbe 
plaintiffs,  it  not  being  under  seal,  and  therefore  not  within 
the  Stat  32  Uen.  8,  q.  il4,  and  conaeqnantly,  in  the  absence 
of  adoption  by  him  or  of  some  new  contract  of  tenancy 
between   him  and  the  pUuntifGs,  not  liable  in  this  action. 
Semhle,  that  the  pUintiffs,  if  entitled  to  a  verdict,  would 
only  have  been  entitled  to  damages  for  l>eing  deprived  of 
steam-power  from  the  16th  to  the  22nd  of  May.    Semblt, 
that  the  receipt  of  rent  by  the  mortgagees  from  ths  plain- 
ti£Ei  was  aa  against  them  a  reeognition   of  a  sabosting 
tenancy  under  the  agreement   with   Bridgett    iSntlA  t. 
Sggiatgton,  L.  B.,  0  C.  P.  46. 


Trespass :  duly  of  landowner :  cailecting  water :  mining. — 
The  defendants'  mines  adjoined  and  communicated  with  the 
plaintiff's  ;  and  in  the  surface  of  tbe  defendants'  land  were 
certain  hollows  and  openings,  partly  caused  by  and  partly 
made  to  facilitate  the  defendants'   workinga     Across  the 
surface  of  their  land  there  ran  a  water-oonree,  which,  in  the 
year  1665,  was  diverted  by  them  into  another  channel.    In 
November,  1871,  the  Ija&ks  of  the  water-course  (which  were 
sufficient  for  all  ordinary  occamoos)  burnt  in  ounsequence  of 
exceptionally  heavy  rains,  and  the  water  escaped  into  and 
accumulated  in  the  hollows  and  openings^  where  the  rains 
had  already  caused  an  unusual  amount  of  water  to  collect, 
and  thence  by  fissures  and  cracks  passed  into  the  defend- 
ants', and  so  into  the  plaintiff's  mines.      If  the  land  had 
been  in  its  natural  condition,  the  water  would  have  spread 
itself  over  the  surface  and  have   been   innocuous.     The 
defendants  were  not  guilty  of  any  actnal  negligence  in  the 
management  of  their   mines.     At  the  trial  of    an  action 
brought  by  the  plaintiff  to  recover  the   damage  he  had 
sustained,  the   learned  judge   directed    a,    verdict  for  iha 
pluntiff,  holding  that  the  cane  was  governed  by  Fletcher  v. 
Jtylands,  L.  R.,  8  H.  L.  380,  and  that  the  defendants  were 
absolutely  liable ;   and  rejecting  evidence  offered  by  the 
defendants,  that  every  reasonable  preoantion  bad  been  taken 
to  guard  against  ordinary  emergencies.     Meld  (reversing 
tbe  judgment  of  the  court  below),  that  the  case  was  not, 
beyond  all  question,  governed  by  Fletcher  v.  Itylands,  h.  K., 
8  H.  L.  330,  that  the  water  coming  from  the  natural  over- 
flow, and  that  coming  trom  the  diversinn  of  the  water-course 
might  possibly  admit  of  different  considerationa ;  that  if  the 
evidence  tendered  had  been  recieved,  ther«  mi^t  have  been 
questions  for  the  jury,  and  that  under  all  tbe  cdrcuinstaocea 
there  ought  to  be  a  new  trial.    The  opinion  of  the  jury  at 
such  trial  ought  to  be  taken  as  to  whether  what  was  done 
by  the  defendants  was  dune  by  them  in  the  ordinary  reason- 
able and  proper  mode  of  working  the  mine.      Smith  v. 
Fletcher,  L.  R.,  9  Ex.  (Ex.  Ch.)  64. 
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COBBESFOHDEHCE. 

CrVlL   BILI,    OOTTRT   ADMIRALTY   JURIS- 
DICTION. 

TO  TH8  XDTTOB  OF  TBS  IRISH  LAW  THEa 

Sib, — ^Ifour  eorretpoHdent  A.  B.  O.  seems  to  be  under  a 
minppreheDsion  on  ihis  subject,  as  he  appears  to  think 
legialatiaii  wonld  be  reqaii-ed  to  establish  local  Admi^nlty 
Courts  at  the  principal  provincial  ports.  He  says :  "  When 
we  obtain  aforther  'instalment  of  justice,'  in  the  shape  of  an 
ameadment  of  '  the  CSvil  Bill  Acts,'  giving  jurisdiction  to 
the  amontit  of  £50  (the  same  as  the  Knglish  Courts),  and 
the  establishment  of  local  Bankrupt  and  Admiralty  Courts 
in  towna  like  Belfast,  Cork,  and  Limerick,  then,"  ie, 

Pennit  me  to  point  out  that  no  amendment  of  the  Civil 
Kll  Acts  would  be  necessary  for  the  purpose  of  estab- 
Ijtfakig  such  Courts.  The  Goort  of  Admiralty  (Ireland) 
Act,  1867  (SO  &  31  Yio.,  c.  114),  gives  jurisdiction  to 
"Local  Courts "  up  to  £200,  and  above  that  sum  by  consent 
of  the  parties.  By  section  2  "  Local  Courts  "  are  defined  as 
tlie  Courts  of  the  Recorders  of  Cork  and  Belfast  reepec- 
tively,  and  also  "  the  Court  of  any  other  Recorder,  or  of 
lay  Chairman  of  Quarter  Sessions  in  Ireland,  to  whom 
jurisdiction  in  Admiralty  cases  shall  be  given  by  virtue  of 
tliii  Act."  Accordingly,  by  the  84th  section  power  is  given 
to  the  Lend  Lieatenant  in  Council  to  declare  by  proclama- 
tion that  any  other  Recorder  or  Chairman  shall  have 
inriadiction  in  Admiralty  cases  within  such  district  as  may 
be  sangned  to  him  thervby. — Tours  truly, 

HoKACB  Wilson. 

B<dljpnoneji,  gSri  Augtut,  IglJf. 


MAGISTRATKS  ACTING  AS  COMMISSIONERS  OF 
THE  COMMON  LAW  COLRTS. 

TO  THX  XDBOB  Of  TBB  IBIBH  LAW  TIMES. 

Sni, — I  desire  to  know  if  magistrates  can  act  as  such 
eoraniiteicners,  and  if  they  can,  to  draw  atteotion  to  th« 
grcn  impropriety  of  their  acting  In  Aat  capacity. — Voon, 

Fais  Plat. 


BEYIEWS. 


Self-pn^paraHon  for  the  Pinal  Examination.      0<mUiining 
a  amfUte  count  of  Study,  mtk  Staivtea,  Oaut,  and  Qua- 
tion*:  and  intended  far  utt,  daring  the  Uutfovr  month*, 
y  tAow  Articled  Clertt  i^ho  read  by  thenudva.    By  John 
UDBBKADK,  Solicitor,  Ac,  ioe.    London:  Stevens  and 
Hi^De*.    1874. 
A  Digft  of  the  Quettion*  aiked  at  the  Final  Exanwtation  of 
Articled  Olerh  in  Common  Law,  Conveyancing,  and  Equity, 
fron  the  eommencewient  of  the  Examination  in  1886  to 
the  fraeat   titne;  vrith   Antwert,   arranged   aa  far   at 
praeticabte,  in  the  tame  order  ae  the  text  bookt  from  which 
the}/  an  taken:  alio  a  Common  Law  and  Equity  Time 
Table;  and  the  Mode  of  Proceeding,  and  Direction!  to  be 
attended  to,altht  Examination.    By  Riohaid  Halulat, 
Esq.  Eighth  Edition,  by  H.  Wareham  Pdbkis,  Solicitor. 
London:   "Law  Times"  Office,   10,  Wellington-street, 
Strand.    1874. 
Wb  have  had  oooiaioD  lately  to  Bolice  two  Uttle  books 
by  Mr.  Ind«nnaiir,  eotitkd  raapectively,  "  Epitome  of  Lead- 
ing Cases  in  Common  Law,"  and    "Leading  Cases  in 
CouTeyancittg    and   Equity."      The  first  of    tiie  volumes 
above  is,  Hks  the  othars,  written   to  assist  law  students 
in  prepoing  themselves  for  the  Final  Examination    fur 
Soltcitots,  inthont  the  assistance  of  a  teacher,  and  is  suffi- 
deotly  wdl   ealculatad  to    perform    its    iutended    office. 
But  we  should  warn  apprentices  in  this  country  that  the 
coarse  therein  pointed  out  will  not  suffice  for  them  here, 
in^-niTirh  as  the  course  of  books  in  which  Irish  apprentices 
an  examined  by  the  Incorporated  liftw  Society  of  Ireland 
is  moeb  laigw  than  that  necessary  to  be  studied  in  England, 
•inoe  Irish  ^>pientiees  are  expected    to  be  very  familiar 
wHh  tke  piaatioe  of  all  the   ooorts   except  that  of  the 
Adniialto  Court,  and   consequently   must   make   up  the 
difFeiCDt  naadbooks  of  these  practices,  snch  as  the  volumes 


of  Messrs.  Smith,  Madden,  BeWley  atid  Naish,  Diz,  and 
Kisbey,  and  the  Irish  Land  Acts.  Nev«rtl>dee6,  as  our  ' 
examination  includes  nevly  all  the  subjects  of  the  SngUsh 
course,  except  Criminal  Law,  Mr.  Indermanr's  book  wiTl  be 
a  useful  assistance.  He  recommends  the  final  prnparsfion 
to  continue  for  four  months,  and  divides  off  the  work  for  eacB 
month  very  j  ndiciously,  and  gives  spadman  lists  of  quastioiis 
in  the  various  subjects,  with  reference  to  text  books  for  the 
answers.  Strangely  enough,  however,  while  he  recom- 
mends the  student  to  read  Elphinstone's  Introduction  to 
Conveyancing,  he  gives  a  reference  in  each  conveyancing 
qnestion  to  Prideauz  or  one  of  his  own  Epitomes,  lliis 
seems  an  oversight  or  a  want  of  completeness  in  the  intro- 
ductory part,  while  he  does  not  mention  any  book  on 
Evidence  or  Contracts,  which  always  form  a  large  portion 
of  the  examination. 

The  other  book  at  the  head  of  this  notice,  a  Digest 
of  Questions  by  Mr.  Hallilay,  is  so  well  known  to  students, 
that  it  scarcely  requires  to  be  noticed  beyond  stating 
that  there  has  appeared  a  new  edition,  noted  up  most 
accurately  to  the  latest  changes  in  the  Cases  and  Statute 
Law ;  it  is,  however,  in  its  main  points  only  applicable 
to  Ireland,  and  thus  in  some  way  dangerous  to  an  Irish 
student,  nnlesi  he  is  on  his  guard  as  to  the  differences  in  the 
practice  of  our  Courts  and  in  our  Land  LawK  Mr.  Halli- 
lay's  book,  however,  forms  a  most  accurate  legal  vade 
nxcum,  and  isi  in  truth.  In  a  modest  way,  a  complete  digest, 
in  the  form  of  question  and  answer,  ai  statute  and  case  law. 
It  is  invaluable  to  students  preparing  themselves  fbr  any  of 
the  legal  examinations,  whether  at  the  Universities,  the 
King's  Inns,  Or  the  Incorporated  Law  Society,  and  would 
be  very  useful  in  a  country  office  on  occasions  when  refer- 
ence to  connseil  is  impossible  in  the  more  abstract  questions ; 
the  Conveyancing  and  Equity  portions  being  particularly 
well  done. 


COUBI     PAFEBS. 


COURT  OF  BANKRUPTCY. 
flmnraS  ZVB  next  WEEE,  k  far  m  »is!scAai*A. 

MONDAY. 
Before  the  Cbtif  Clebk,  at  12  o'clock. 


BANKBUFTB 


NATUBB  or  BITTIHO 


BOLIOITOB 


Wniiam  J.  Coyne 
Mary  A.  Boyton 
Richard  M.  Sadlier 
James  D.  BeresforU 
Robert  Courtney 


Prove  debts  and  vouch 
Prove  debts 

do 
Reference 
Settle  title  and  posting 


Leachman 
Oldham  4  Eaton 
KammagK 
Oldham  4Eaton 
D.  f  T.  fHtzgerald 


TUBSDA  Y. 
Before  the  ComtT,  at  11  o'clock. 


Arthur  G.  Hay 
Michael  Reilly 
Thomas  Sturgeon 
Robert  Crane 
Benjamin  Norman 
Same  matter 
Henry  Pago 
John  Chamney 
Ludlow  Berkeley 
John  Brooks 
William  Bergin 
Thomas  CUrke 
Same  matter 
Wallace  &  UagiU 
Banbridge   Exten- 
sion Railway  Co. 
James  Nolan 
Anne  Trayers 
Same  matter 
S.  ft  W.  Uw 
Thomas  Bailey 
Joseph  Parker 


2nd  composition  sitting 

MaihtiM 

1st  pnbUc  sitting 
do 
do 

Perry  ^  Co. 

Lynch 

Ooahe/m4Co. 

do 
Ut  composition  sitting 

g^erald 

Final  examination 

UoUoy  4  Wafon 

do 

MoUoy  4  Watson 

do 

Scatlan 

do 

Catty  4  Clog 
Rynd 

do 

do 

C<w^*(*»* 

Examine  vritnesses 

«i««y  4  C% 

Final  examination 

Xeilton 

Motion 

Mwland 

do 

Davit  4  Moniford 

do 

Burton 

do 

Larkin  4  Co. 

Audit  and  dividend 

Beauchm^ 

do 

Scaltan 

do 



Oldham  4  Eaton 
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WEDNESDAY. 
Before  the  CHm  Clsbk,  at  12  o'clock. 


Peter  Wright 


CosU 
do 


[Oldham  4  Eaton 
VCnmhelm  f  Co. 


THURSDAY. 
Before  the  Chut  Clebe,  at  12  o'clock. 


John  ^aa 
John  Kennedj 


Vonch  aeconnt 
Prove  debts 


\ifddon  4  Soni 
\MatkmB 


FSIDA  Y. 
Before  the  CouBT,  at  11  o'dook. 


John  Eeane 

1st  public  sitting 

FoUr^fSon 

Owen  Dunne 

do 

Scallaa 

Same  matter 

Ist  composition  sitting 

Ryml 

S.  W.  Tomlinson 

1st  public  sitting 

Scallan 

WillUm  Moreland 

*^       do       ** 

Lynch 

Same  matter 

1st  composition  sitting 

Bemer 

James  Qniray 

2nd  composition  sitting 

dues  i  Clan 

Same  matter 

Final  examination 

Thovuuon 
LtacSman 

Folliott  Barton 

2nd  composition  sitting 

Samuel  Hood 

do 

Leachmtm 

Same  matter 

Final  examination 

Perry  #  Co. 
Gof 

James  F.  Hickey 

do 

R.  K.  Thompson 

do 

Sitmott 

David  F.  Jones 

do 

Afatiewt 

Thomas  Coppinxer 

Examine  witnesses 

Hamilton  ^  Craig 

The  following  at  12  o'clock. 


Michael  Byan         Sale 


Larkm^  Co. 


Before  the  Ohuv  Clsbs,  at  12  o'clock. 


James  Quirey 
John  Brady 


Prove  debts 
do 


Caiej/  4  Cloj) 
Catey  f  Ck^ 


ADJITDIOATIONB  IN  BANKBUPTCY. 

Boland,  Catherine,  Parsonstown,  King's  County,  widow,  grocer. 
Sittings,  Friday,  SepUmber  18,  and  Tueedc^,  October  6. 
Hamiaon  ^  Craig,  solr. 

Connor,  Luke,  Boaoommon,  county  Roscommon,  gtocer  and 
spirit  dealer.  Sittings,  Friday,  SefUmbv  18,  and  T^st- 
ooy,  October  6.    Stuart.,  solr. 

Darcy,  Henry,  Belfast,  county  Antrim,  spirit  dealer.  Sittings, 
Fridag,  September  18,  and  Tuttdoji,  October  6.  NeihSn, 
solr. 

Ginney,  Hugh  S.,  KiUyleagh,  county  Down,  merchant.  Sit- 
tings, TiuMdav,  September  16,  and  Friday,  October  2. 
Oldham  and  Eaton,  solrs. 

Heeney,  Patrick,  Mell,  near  Drogheda,  county  Loath,  canvas 
manuracturer.  Sittings,  Friday,  September  18,  and 
Tuesday,  October  6.    Perry  and  Co.,  solrs. 

Kappoch,  Michael,  Navan,  county  Meath,  merchant  and  shop- 
keeper. Sittings,  Fridty,  September  18,  and  7\ietday, 
October  6.    Jonee,  solr. 

M'Bride,  James,  Londonderry,  city  and  county  of  London- 
derry, merchant,  trading  as  James  M'Bride  and  Co. 
Sittmgs,  Tuesday,  Stptanber  15,  and  Friday,  October  2. 
UatXaet,  solr. 

O'Brien,  Thomas,  King-street,  Fermoy,  connW  Cork,  iron  and 
hardware  dealer,  seedsman,  and  general  merchant.  Sit- 
tings, Friday,  September  18,  and  Tueedag,  October  6. 
0  Cotmell,  golr. 


DUBLIH  STOCK  A9D  SHASE  U8T. 


DXSCRIFTIOM  OP  STOCK 


AUOnST 


Pn      St. ;  Mon.  Tnu.!  Wad.  Tltur 
91      22     24     25    2«     27 


•Pstd 

OaveromMit. 

—  jpeConsoli 

—  NST  3  p  c  Stock 

nmLA.  stock: 

—  5  p  c  Jnly  '801  Trrfble.  at 

—  4  p  c  Oct.  -ssr  Bk.  of  IreL 

Banks. 
100    Bank  of  Iraland 
as    Btbemtan  BanHna  Co.     .. 
15    LomUmMntS^ 
H  JfuMter  Bamt  (UmtM) 
to    NalUmalBmk    .. 
as    Protinelat  Bank 
10             Do.         Mew 
lo   Jtofwl  BoKk       .. 

Steam. 
100   City  of  DnUin   .. 
SO    Onblin  A  Liverpool  Steam 

Ship  BaUding.  Co. 
10    Dondalk  (Limited) 

MlllM. 
I    KiUsloe  SUte  Co.  ait'd)    .. 

BIlBoeUaneona. 

10    Alliance  «  Dob.  Coaa'  Oas 
46.3-1  Commeteial  Bolldlnga     .. 
9i  Dublin  Trmuoayt             .. 
ICO    Orand  Canal    .. 
7t    jrSKtKt*a>.,HmlUd 
9-4-7  Patriotic  Amirance         „ 
lUUways. 
50    Belf  ut  and  Northern  Co*. 
100    DabllB  and  Belfast  June*. 
too    Dublin  and  Drogheda 
100    Dnblln,  Wklov,  A  W'fotd 
X3    Do.—UtuedattM 
too    Gt.  Northern  and  Western 
100    at.  Southern  and  Western 
100       Do.       do.  free  of  Stamp 
100    Londonderry  A  Enniaklllea 
too    Midland  Gt.  Western 

50    Ulster 

so    Waterford  and  Limerick  .. 

100    Belfast  A  Ntta'n  Cos,  4  p  1: 

100          Do.            do.     4ipc 
61CorkABandon,Hpe     .. 
5          Da          do.         4pc 
10    Cork  and  Vacroom  f  p  c 

100    D.  *D.,4pcGuanmtdS'k 

100    Do.,  4ipc 

100   D.,  W.,A  W.,«peTcent  .. 
SO    D.,  W.,AW.,tpoa8«0) 
SO       Do.          da       (1«M) 
50       Do.           do.        a8«») 

100    at.  Sooth'n  A  West'n  4  p  c 
10    Irish  North  Western  AS  pc 

100    Londonderry  and  Ennlskil- 
len,  A  from  Oct  'W  S  p  c 

100    Do ,  B  «  p  c 

100   Da,  C  Ooaranteed  6  p  e 

100    Xld.  Great  Western,  i  p  e 

100    inster4|  Per  Cent.  Stock 
SO    Wstf d.  A  Limerlek, »  p  e  rd 
50    Da,  new  red,  1878, »  p  e  .. 
Railway  Debentures. 

—  D.,  W.,  *  W.,  4i  p  c 

—  Gt.  South'n  A  West'n,  4  p  c 

—  Irish  Nth  Westn  1st  C  6p  c 

—  Waterf  d  A  Limerick  4^  p  e 

—  Do.,4jpc 

-•    Waterford  A  Centrals  PC 

9'J 
1071 

ica 

88J 
105 

lO-J 

5i6 

94 
"5 

sC 

8i~ 
631, 
jo-i 

■0^ 

'0$ 

—r 

100 

9iii 

ice 

lOZi 

S9^ 

18/ 

I0» 

ici" 

"L 
I09I 

4»~ 

loTi 

9J 
9't 

59*" 
^_ 

lOj 

110 

Si 
30-* 

io5 
III 

?4 

ml 

6^" 

5S 

it 

no 
8i~ 

55_ 

81     \ 

105 

SoF 

»^ 

u 

ss 

too 

IO> 

V 

iSi 

105 

Si's 

Id 

% 
Id 

*1 

3'< 

Id 
zd 
id 

Id 
zd 
zd 
zd 
zd 

zd 
zd 

Id 
■■■» 

*  Shares  not  fully  paid  np  are  giren  In  /taUa. 

Bank  Rata— Of  Discount-  H  per  cant.,  37th  Angost,  1874. 
Of  Deposit— 1  per  cent.,  aoth  Angost,  1874, 

Name  Daya— September  15th  and  Mth,  1874. 
Aeconnt  Days— September  ICth  and  30th,  1874. 

On  Saturdays  business  commences  at  11  am.,  and  the  Stock  Brokers' 
OSleas  close  at  1  p.m. 


BIRTHS,  MABSIAaES,  ASl)  DEATHS. 


DEATHS. 
DOWBLET— August  20,    at   New    Ross,  William   Dowslej,  Es4. 
solicitor,  in  his  81st  year. 

MaoCARTHT— August  22,  at  8  EgUnton  Park,  Kli^stown,  Coonty 
Dublin,  Elizabeth,  the  dearly-belOYed.  r«nred,  and  lamented  iritt 
of  Denis  Florence  MacCarthy,  Esq.,  M.B.LA.,  taarriaterat-law. 

WALKER— August  94,  at  his  reridenoe,  118  Kemrington-raad, 
London,  James  Walker,  Esq.,  aoUoitor,  eldest  son  of  Andrew 
Walker,  Esq.,  J. P.,  Sllgo,  aged  M  years. 


Frioted  and  Publiabed  by  the  Proprietor,  Jobh  Falcoxee.  every  Saturday,  at  13,  Upper  SaekTille-itrest,  In  the  Pariah  of  BL  llioaiu 

and  City  of  Dublin.— Soturcfoy,  Avfutl  29, 1874. 
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SATURDAY,  SEPTEMBER  5,  1874. 


No.  397. 


EJECTMENT  FOB  NON-PAYMBMT  OF  BBNT. 

The  deciaion  of  Campion  t.  Campion  in  the  Common 
Pleas,  reported  in  the  last  issue  of  our  Reports  (8  L  L.  T. 
R.  147)  IS  deserving  of  careful  consideration,  comment- 
ing as  it  does  on  the  recent  decision  of  BilUng  r.  Arnold 
in  the  Court  of  Exchequer,  which  brought  a  point  of 
grave  importance  to  landlords  into  prominence.    It  was 
solemnly  dedded  in  the  latter  case  (8  Ir.  L.  T.  450 ; 
Ir.  R.  7,  C.  L.  531)  that,  the  ordinary  averment  in  the 
■tatatoiy  form  of  ejectment  for  non-payment  of  rent,  that 
the  defendant  holds  as  tenant  to  the  plaintiff,  means  as 
immediate  tenant  to  the  plaintiff,  and  that,  if  the  de- 
fendant traverse  the  averment  that  he  holds  as  tenant 
to  the  plaintiff,  the  latter  must  fail  in  his  ejectment 
unless  he  prove  that  the  defendant  holds  as  his  imme- 
diate tenant.    In  Billing  v.  Amoid,  the  plaintiff'  was  the 
owner  of  a  long  term  of  years  in  the  lands  which  were 
the  anbiect  of  the  ejectment    A  woman  named  Fitton 
was    BilSng's     immediate    tenant.      A    man    named 
Leonard  was  Fitton's  tenant,  and  the  defendant  Arnold 
was  tenant   to   Leonard.     The   writ  was  directed  to 
Arnold  as  defendant,  and  followed  the  common  statu- 
tory form.    It  averred  that  Arnold  held  the  lands  as 
tenant  to  the  plaintiff.     It  was  held,  upon  a  traverse 
that  Amidd  hdd  the  lands  as  tenant  to  the  plaintiff', 
that  the  plaintiff,  under  the  above  circumstances,  could 
not  recovo-,  and  that  a  verdict  had  for  him  should  be 
changed  into  a  verdict  for  the  defendant.    Now,  section 
194  of  the  Common  Law  Procedure  Act,  1863,  pro- 
vides that  the  writ  shall  be  directed  "  to  the  immediate 
tenant  or  any  one  tenamt  in  possemm."    Thus  the  Act 
itself,  when  it  means  "immediate  tenant,"  says  ''im- 
mediate tenant,"  and  when  it  means  "  tenant,    sbmpli- 
ater,  says  "  tenant."    Now,  the  form  in  the  schedule 
uses  the  word  "  tenant,"  and  it  is  both  reason  and 
common  sense  to  hold  that  the  word  ''tenant"  is  the 
gemit  including  the  species  "immediate  tenant"   and 
"mediate  tenant."    Any  person,  whether  a  scholar  or 
a  person  of  common  sense,  would,  we  venture  to  think, 
say  to  this,  res  ipsa  loquitur.     And,  indeed,  Mr.  Baron 
Fitzgerald   observes: — "Having  regard,   however,   to 
the  words  in  the  1 94th  section,  "  or  any  one  tenant  in 
posKssion,'  I,  speaking  for  myself  only,  am  certainly 
not  prepared  to  say  that  the  summons  and  plaint  in 
ejectment  must  follow  the  precise  words,  of  form  No. 
15,  and  allege  that  the  defendant  named  holds   '  as 
tenant  to  the  plaintiff.'    My  impression  is,  that  it  may 
name  as  defendant  any  one  person  in  possession  of  all 
otbeit  whose  right  to  the  possession  is  dependent  on 
that  of  the  plaintiff's  immediate  tenant;  but  then  it 
must  not  allege  that  any  such  person  holds  '  as  tenant 
to  the  plaintin,'  though  it  may  and  ought  to  allege  that 
hit  possession  is  under  the  contract  of  tenancy.      The 
katiied  Baron  evidently  felt  that  the  words,  "  or  any 
one  tenant  in  possession,"  must  be  accounted  for,  and 
endeavoors  to  avoid   the   difficulty   by  justifying  an 
alteration  in  the   statutory   form — which  is  certainly 
tantamount  to  imputing  ignorance  to  the  Legislature. 
The  learned  Barons  considered  themselves  coerced  to 
this  conclusion  by  the  case  of  Keene  v.  At^Blaine,  17 
la.  C.  L.  B.  644.    Now  we  submit  with  great  respect 
that,  unless  the  reasons  suggested  by  the  language  of 
wction  194  of  the  Common  Law  Procedure  Act,  1853, 
and  by  the  general  language  of  the  statutory  form,  have 


been  answered  in  Keene  v.  M^Blaine,  the  Court  of  £x- 
che<}uer  should  not  have  followed  that  authority.  We 
are  informed  by  Oeasy,  B.,  in  Billing  v.  Arnold,  that  to 
hold  the  word  "tenant"  to  mean  "mediate  tenant" 
rather  than  "immediate  tenant,"  would  be  to  use  the 
word  "tenant"  in  a  "non-natural  sense."  We  have 
already  observed  that  the  word  "  tenant "  is  a  generic 
term  including  the  denominations  of  mediate  and  im- 
mediate tenant,  and  we  fail  to  perceive  that  because  a 
genus  contains  its  proper  species — that  result  is  to  be 
termed  a  "  non-natural "  one.  The  ratio  decidendi  in 
Billing  v.  Arnold  has  been  recently  very  ably  examined 
by  MoKRis,  J.,  in  Campion  v.  Campion,  8  Ir.  L.  T. 
R.  147.  In  that  case,  the  pleader  having  been  in- 
structed to  draw  a  plaint  in  ejectment  for  non-payment 
of  rent  against  one  Campion,  who  was  a  sM-tenant, 
and  fearing  that,  if  he  named  Campion  as  tenant  to 
the  plainti^  he  might  share  the  fate  of  the  plaintiff 
in  BiUing  v.  AmoUL,  averred  that  one  Edmond  Stack 
(the  immediate  tenant)  held  the  lands  as  tenant  to  the 
plaintiff — and  this  although  Campion  was  named  aa 
defendant,  and  it  did  not  appear  from  the  title  of  tba 
writ  that  Stack  was  a  defendant  at  all.  The  defendant 
demurred  on  the  ground  that  it  did  not  appear  that  the 
defendant  held  the  lands  as  tenant  to  the  plaintiffs,  or 
that  there  was  any  contract  of  tenancy  between  him 
and  the  plaintiff.  The  Court  of  Common  Pleas  (Mon- 
AHAN,  Cf.J.,  and  Morris,  J.^,  overruled  the  demurrer 
on  the  ground  that  even  if  the  writ  were  irregular 
(which  it  was  not),  the  proper  course  would  have  Deea 
to  have  applied  to  have  it  amended  or  set  aside,  and 
they  held  tnat  it  was  a  r«^ular  writ  within  section  195 
of  the  Common  Law  Piooedure  Act,  18.93.  But  while 
adopting  this  course,  the  Court  took  occasion  to  anim- 
advert severely  both  on  the  rationale  and  practical  con- 
sequences of  Keene  v.  M'Blaine  and  Billing  v.  Arnold. 
After  referring  to  section  194  of   the  Common  Law 

Procednre  Act,  Mr  Justice  Morris  observes : "  From 

that  enactment,  I  conclude  that  the  writ  should  be 
directed  to  either  the  'immediate  tenant,'  by  which 
desaiption  I  understand  the  tenant  holding  imme- 
diately from  the  plaintiff,  or  to  any  one  '  tenant  in 
possession,'  by  which  1  understand  any  tenant  in  the 
actual  possession  whose  tenancy  is  dependent  on  the 
'  immediate  tenant's '  right  to  possession — ^the  object 
being  to  enable  the  landlord  to  be  always  in  a  position 
of  certainty  as  to  how  to  bring  his  ejectment,  although 
he  could  not  and  ought  not  be  expected  to  be  always 
in  a  position  to  determine  who  was  legally  his  'im- 
mediate tenant.'  I  fail  to  perceive  the  analogy  between 
ejectment  for  non-payment  of  rent,  in  which  possession 
of  the  land  merely  is  sought,  and  an  action  of  covenant 
for  rent  against  an  assignee  where  the  rent  is  sought  as 
a  debt  due  by  the  alleged  assignee.  Some  such  analogy 
seems  to  me  to  be  a  ground  for  the  decision  in  Keene  v. 
M^BUane,  a  case  which  has  led  to  no  inconsiderable 
amount  of  technical  and  unmeritorious  litigation." 
And  the  same  learned  and  able  Judge  observes:— 
"For  myself  ntting  in  this  Court,  I  should  be  quite 
prepared  to  decline  to  follow  Keene  v.  M'-BUane  or 
Billing  v.  Arnold;  and  I  regret  that  neither  case 
reached  the  Court  of  Exchequer  Chamber."  This  is 
the  opinion  of  the  Common  Fleas,  and  we  have  reason 
to  believe  that  the  same  opinion  prevails  in  the  Queen's 
Bench.    It  is  of  very  great  importance  to  suitors  that 
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this  question  should  be  speedily  determined  by  the 
Exchequer  Chamber;  for,  assuming  for  the  sake  of 
argument  ihat  the  Court  of  Excheqaer  was  correct 
in  following  Keene  r.  APBlaine,  if  that  dedsion  be 
affirmed  on  appeal,  phdntiffs  in  ejectment  will  then 
know  that  they  cannot  rely  upon  the  form  provided  for 
them  by  the  statute,  and  that  even  (he  Legislature  may 
lead  them  astray ;  and  if,  on  the  other  hand,  the  Court 
of  Appeal  should  reverse  the  decision  of  the  Exchequer, 
the  same  plaintifFs  will  then  know  that  after  all  it  is 
safe  to  follow  the  form  which  Parliament  in  its  wisdom 
has  provided  for  them,  and  that  by  holding  that  the 
generic  term  "  tenant "  inchides  the  !<pecies  "  immediate 
tenant"  and  "sub-tenant,"  they  are  not  using  the  term 
in  a  "  non-natural "  sense;  In  discussing  this  interest- 
ing question,  we  mnst  confess  that  the  high  l^al 
reputation  and  great  learning  of  the  Court  of  Ex- 
chequer induced  us  to  examine  the  decision  of  a  Court 
which  is  so  pre-eminent  that  all  its  decisions  challenge 
attention  and  carry  a  weight  and  authority  universally 
Inspected  and  acknowledged. 


NOTANDA. 


Money  lodged  m  Court,  under  ffnmishee  order;  motion, 

hy  judgment-creditor,  to  drato  out  of  Court ;  jurisdiction 

Money  had  been  lodged  in  the  Court  of  Common  Fleas, 
by  a  judgment-debtor,  pursuant  to  a  garnishee  order 
made  by  that  Court.  Subsequent  orders  were  obtained 
by  other  parties  to  attach  the  money  so  lodged ;  and 
they  had  drawn  out  of  the  fund  the  amounts  of  their 
several  claims.  Crean,  on  behalf  of  a  judgment-credi- 
tor who  had  attached  the  fund  under  an  order  of  the 
Court  of  Queen's  Bench,  now  moved  to  draw  the 
residue  of  the  fund,  to  satisfy  his  claim.  The  motion 
was  on  notice  to  all  the  other  judgment  creditors, 
having  been  so  directed  by  FmatKA.h'D  J.,  on  a  previous 
day,  and  was  grounded  on  an  affidavit  stating  that  the 
other  claims  bad  been  satisfied.     There  was  no  appear- 

ance  contra.     [Eitzoebald,  J Your  cause  is  in  the 

Queen's  Bench,  but  the  others  are  in  the  Common 
Fleas,  and  the  money  is  there  lodged.  Have  I  juris- 
diction?] The  judge  in  Consolidated  Chamber  can 
transact  business  in  relation  to  causes  pending  in  any 

of  the  Courts  of  Common  Law.     FrrzGERAU>,  J I 

can  make  an  order  in  the  matter ;  but,  so  as  to  entitle 
you  to  it  you  musfmove  on  an  affidavit  and  notice  of 
,,jno(ion  iffthe  same  Court  in  which  the  money  is  lodged 
(Curtin  T.  Fitzgerald;  Con.  Ch.,  Aug.  28,  1874). 

Substitution  of  service ;  plabttiff  reacting  in  Liverpool ; 

service  through  registered  letter Martin,  on  behalf  of 

the  plaintiff,  moved  to  substitute  service  of  a  summons 
and  plaint,  by  sending  a  copy  in  a  registered  letter  to 
the  plaintiff  in  Liverpool,  or  by  serving  him  there  in 
person.  The  action  (in  the  Q.  B.)  was  for  ^96  14s.  6d. 
for  goods  sold,  and  on  accounts  stated ;  and  for  £100 
damages,  for  non-acceptance  of  a  cargo  of  timber  sold 
to  defendant.  The  plaintiff  deposed  that  on  June  12, 
he  agreed  to  sell  to  defendant  a  cnrgo  of  timber,  to  jbe 
shipped  La  Dublin  for  Liverpool ;  tlut  on  July  4  it  was 
shipped  from  Dublin  to  the  defendant,  and  the  bill  of 
lading  was  forwarded  to  him ;  that  the  defendant 
received  the  cargo,  and  paid  the  freight  and  a  portion 
of  the  purchase-money  on  account,  but  notwithstanding 
repeated  applications  the  balance  had  not  been  paid ; 
that  the  contract  of  sale  was  entered  into  by  the  plain- 
tiff's acceptance  in  Dublin  of  the  offer  of  the  defendant, 
contained  in  letters  (referred  to}  of  the  defendant  writ- 
ten from  Liverpool,  and  that  the  cause  of  action  arose 
within  the  jurisdiction  ;  and  that  if  an  order  was  made  to 
substitute  service^ by  sending  a  copy  of  the  writ  by  post 
to  the  defendant,  at  an  address  (stated)  in  Liverpool, 
it  would  be  received.  Reede  and  Goodman  v.  Pipon,  8  Is. 


L.  T.  R.  18^  was  cited.    FrrzaaaAU),  J lahallgnnt 

a  conditional  order  to  substitute  service,  by  Benanir  a 
copy  of  the  writ  in  a  registered  letter  to  the  defen^t 
in  Liverpool ;  but  it  is  not  to  be  made  absolate  without 
a  motion  to  the  Court,  as  my  own  opinion  is  that  then 
is  no  jurisdiction  to  make  such  orders,  as  I  have  pre. 
viously  to-day  had  occasion  to  observe  iKella  v.  jfown- 
Con.  Ch.,  Aug.  28,  1874).  ' 

Practice;   report  of   Chief   Hegittrar;   objecHoia  to 

report Motion   to  confirm   the  report  of  the  Chief 

Registrar  in  this  matter,  and  that  a  person  therein 
named  should  bring  in  £600.  Perry,  moving,  stated 
that  objections  to  the  report  had  been  filed,  but  sub- 
mitted that  the  proper  course  for  the  objector  was  to 
have  moved   by   way  of  appeal   to  vary  the  report. 

Houston,  for  tiie  objector,   contra.    Milusb,  J The 

practice  of  the  Court  is  as  stated  by  Mr.  Perry.  The 
objector  should  serve  notice  of  motion  to  vary  the 
report,  and  I  shall  require  the  officer  to  assign  hii 
reasons.  Adjournment  till  October  6;  notice  to  be 
served  meantime  if  the  objector  so  advised  (Re  J. 
Nolan,  a  bankrupt;  Ba.,  Sept  1,  1874). 

Poor-rate;  exemption  of  building  for  public  purpoKs; 
Toion  Hall. — Action  for  £6  for  poor-rates,  on  half  the 
profit  rent  received  for  the  plot  on  which  the  Town 
Hall  of  Sligo  had  been  built.  Bird,  on  behalf  of  the 
plaintiffs.     Mr.  C.  SecUey,  attorney  for  the  defendanL 

The  Chairman ^Those  questions,  under  the  Poor  Law 

Acts,    have    connected    with  them    more  variety  of 
decisions,  and  more  confficting  judicial  opinirais,  than 
any  other  questions  in  law.    In  England  there  are  s 
considerable  variety  of  decisions,   many  of  which  are 
quite  irreconcilable  with  each  other.     Down  to  the  case 
known  as  the  Mersey  Dock  Commissioners'  Case  (which 
was  finally   decided   in   the  House  of  Lords),  it  wu 
difficult  to  know  what  was  the  law,  in  a  certain  respect, 
in  England.    However,  the  decision  in  that  case  settled 
the  law  as  regards  England ;  and  if  this  case  was  to  be 
decided  by  the  English  law,  the  town  hall  would  be 
rateable  property.     But  the  language  of  the  En^ish 
and  Irish  poor  law  is  very  different  in  respect  to  tfaii 
matter.    By  the  Enjglish  Poor  Law  Act,  the  43rd  of 
Elizabeth,    "every  inhabitant    resident,    occupier  of 
lands,  bouses,  coal  mines,  tithes,  dec,"  was  made  liable 
for  the  payment  of  poor-rates.   There  was  no  exception 
of  any  tx>dy  or  any  description  of  propertnr.    It  does 
not  even  say  open  coal  mines  or  otherwise — showing  how 
very  different  in  its  language  and  objects  is  the  English 
poor  law  when  compared  to  that  of  Ireland.     Unda 
the  English  law  a  coal  mine  was  rateable  from  the  time 
it  was  opened,  and  in  Ireland  it  has  to  be  opened  seven 
years.  Seeing  that  no  property  was  exempt  in  England, 
It  became  a  question  whether  or  not  the  property  of  the 
Crown  was  excluded.     But,  in  consequence  of  the  law 
that  the  Crown  was  not  bound  by  any  Act  of  Parlia- 
ment, unless  specially  mentioned,  it  was  held  that  all 
property  held  by  the  Crown  was  not  rateable — that  the 
Royal  palaces  were  not  rateable — that  the  post-office 
and  public  buildings  of  that  kind  were  not  rateable,  or 
any  place  occupied  bv  the  public  servants  for  pubhc 
purposes.    Those  decisions  came  to  be  extended  until 
of  late,  some  public  buildings  being  held  to  be  rateable, 
and  in  other  cases  public  institutions  were  held  not  to 
be  rateable.     There  was,  therefore,  a  great  conflict  of 
opinions  till  the  whole  matter  was  settled.     Now,  the 
Scotch  law  is  precisely  the  same  as  the  English  law,  and 
almost  in  the  same  terms,  and  it  contains  no  exoeptiona 
It  is  the  bth  &  9th  Victoria.     Before  that  there  was 
some  conflict  of  decisions  in  Scotland.     However,  it 
was  settled  by  a  decision  in  the  case  of  Graham  ▼.  The 
University  of  Edinburgh,  L.  R.  1  Sc.  Ap.  354.  In  that  de- 
cision the  University  of  Edinburgh  was  held  to  be  rate- 
able accprding  to  the  language  cd  the  Sootdi  l*w,  which 
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if  merely  a  following  of  the  English  poor  law.     Ix>rd 
Weatbury,  in  hia  aiual  lucid  style,  gives  the  meaning  of 
the  only  exemptions  under  those  laws.     He  says: — 
"The  true  ground  of  exemption  was  ascertained  and 
expressed  by  this  House  in  the  Meneu  Dock  Vote,  and 
it  was  found  to  rest  altogether  upon  tnis  fact,  that  the 
poor  law  did  not  include  the  Crown,  the  Crown  not 
Deing  named  in  the  statute.     The  result,  therefore,  was 
that  Crown  property  and  property  occupied  by  the 
servants  of  the  Crown,  and   for  the  purposes  of  the 
administration    of  the   GrOTcmment  of    tne    country, 
became  exempt  from  liability  to  poor-rate.     The  con- 
JiuioD  and  looseness  involved  in  the  words  '  National 
objects'  were  thereby  removed."    So  that  now  the  onl^ 
property    not    rateable    in    England   or    Scotland  is 
pn^ier^  such  as  is  thus  described  by  Lord  Weetbury, 
vi2.': — Crown  property,  or  property  occupied  by  servants 
of  the  Crown  for  the  administration  of  the  affairs  of  the 
country.    When    all    this  confusion  was  settled  the 
Legislature  came  to  settle  the  Irish  Poor  Law  Act,  and 
in  doing  so,  it  is  remarkable  that  they  departed  from 
the  langua^  of  the  English  and  Scotch  Poor  Law  Acts. 
By  the  Irish  Poor  Law  Act  it  was  declared  that  the 
following    hereditaments  should    be    rateable: — "All 
knda,  buildings,  and  open  mines;    all  commons  and 
rights  of  commons,  and  all  other  profits  to  be  had  or 
received  or  taken  out  of  any  land ;  and  in  the  case  of 
land,  or  bmlding  or  buildings  used   exclusively   for 
pnbKc,  scientific,  or  charitable  purposes,  half  the  annual 
rent  derived  by  the  owner  or  other  person  interested  in 
the  lame ;  all  rights  of  fishery,  all  canals,  navigations, 
and  rights  of  navigations ;  all  railways  and  tramroads ; 
all  rights  of  way  and  other  rights  or  easements  over 
land ;  and  the  tolls  levied  in  respect  of  such  rights  and 
easements ;  and  all  other  tolls."    This  Act  then  goes  on 
to  ny  that  no  turf,  bog,  or  bank,  used  exclusively  for 
the  purpose  of  cutting  or  saving  turf,  or  for  making 
tu4>inonld  therefrom,  shall  be  deemed  rateable  under 
this  Act,  unless  a  rent  or  other  valuable  consideration 
dull  be  payable  for  the  same.     The  Act  then  goes  on 
to  say: — "Provided,  also,  that  no  mines  which  have  not 
been  opened  for  seven  years  before  the  passing  of  this 
Act  shall  be  deemed  rateable,  until  the  term  of  seven 
years  from  the  time  of  opening    it   shall    have   ex- 
pired, and  no  mines  hereafter  to  be  opened  shall  be 
deemed  rateable    until    seven    years  after   the  same 
shall  be  opened."    This  is  all  quite  different  to  the 
Eng^idi  Act,  for  every  one  of    those  things  which 
are   exempt   in  express    tenns    by    this    Irish    Act, 
would  be  rateable  under  the  language  of  the  English 
Act     It    appears    to    me    that    the   object    of   the 
Legislature  in  introducing  those  different  exemptions 
was: — First,    to    prevent    the  same    conflict  ot    law 
which  arose  in  England;   and,    secondly — ^the  Legis- 
kUure    recognizing    that    Ireiand    was    partially    a 
disturbed    country,    where    very    little    capital    was 
invested  for  pnbhc  purposes — it  was  thought  that  in 
this  way  people  would  be  induced  to  invest  money  for 
the  opening  of   mines,   erection   of  public  buildings, 
infirmaries,  hospitals,  &c     But,  at  all  events,  if  this 
Town  Hail  is  a  public  building — if  it  is  a  building 
dedicated  to  public  purposes,  it  is  exempt  from  being 
nted,  and  is  specially  exempt  by  the  language  of  the 
Aot.     Then  tae  question  arises — What  is  a  public 
building?     We  now  know  that  if  it  were  the  property 
of  the  Crown,  or  used  by  the  servants  of  the  Crown 
fiv  general  public  business,  it  would  not  be  necessary 
to  exempt  it,  for  it  would  be  exempt  on  the  principle 
laid  down  in  the  English  law.     It  is  particularly  plain 
from  the  collocation  that  the  words  "public  purposes" 
refer  to  all  places  in  public  use,  sucn  as  a  church,  a 
chapel,  a  buri^  ground,  &a,  which  are  all  exempt. 
Kow,  how  are  those  things  uaed  for  general  and  public 


purposes?  A  church  or  chapel  is  dedicated  to  and 
used  by  a  particular  sect  in  the  community ;  an  hos- 
pital is  intended  for  the  benefit  of  a  certain  district: 
and  a  burial  ground,  in  like  manner,  for  the  benefit  of 
a  particular  localitv.  Therefore,  the  fact  is  evident 
that  the  words  "  other  buildings  nsed  for  public  pur- 
poses,"  in  companionship  with  those  I  have  mentioned, 
must  mean  any  general  or  public  purpose.  Now,  if 
any  one  in  Sligo  was  asked  to  show  a  stranger  the 
public  buildings  of  the  town,  I  take  it  the  very  first 
building  he  would  |>oint  to  would  be  the  very  hand- 
some l^wn  Hall  which  has  lately  been  erected  in  this 
town.  I  think,  when  the  L^slature  was  laying  down 
the  language  of  the  Act,  it  intended  to  use  it  in  the 
ordinary  sense  which  the  public  in  general  would  un- 
derstand. It  would  be  ridiculous  to  think  that  it 
should  be  used  in  a  different  sense  to  the  ordinary 
acceptation  of  its  meaning.  I  think  the  question  has 
been  decided  in  a  case  which,  at  the  time,  was  very 
fully  and  well  discussed.  It  was  a  case  in  which  the 
guardians  of  the  poor  of  the  Londonderry  Union 
sought  to  make  the  Bridge  Commissioners  of  the  Lon- 
donderry bridge  pay  rates  on  the  tolls  receivable  by  the 
bridge.  The  bridge  was  built  at  the  expense  of  the 
city  of  Londonderry  and  the  two  adjoiiung  counties. 
It  was  not  built  with  the  public  funds  generally,  and 
the  question  was  whether  or  not  the  tolls  of  the  bridge 
were  rateable  under  the  Irish  Poor  Law  Act  As  I 
happened, to  be  the  adviser  of  the  Bridge  Commis- 
sioners, I  am  pretty  well  acquainted  with  the  arguments 
of  the  case.  I  argued  the  question  before  Mr.  Coffey, 
ail  able  and  painstaking  chairman,  and  after  a  con- 
siderable time  was  spent  in  arguing  it,  Mr.  Coffey 
decided  against  my  arguments,  and  held  that  the  Com- 
missioners were  liable.  We  appealed,  and  had  a  case 
stated  for  the  Court  of  Queen's  Bench,  but  that  court 
aflirmed  the  decision  of  Mr.  Coffey.  But  the  Bridge 
Commissioners  were  not  satisfied  with  that  decision, 
and  they  brought  the  question  into  the  Court  of  Error. 
It  was  argued  there  on  the  same  grounds  as  in  the 
court  below,  and  before  seven  judges,  three  of  whom 
concurred  with  the  former  decisions,  and  four  differed, 
tlie  majority  holding  that  the  bridge  tolls  were  not 
liable  to  be  rated.  As  no  appeal  was  taken  from  that 
decision  to  the  House  of  Lords,  it  is  the  law  of  this 
country.  The  bridge  was  a  common  public  highway, 
which  had  been  built  at  the  expense  of  a  particular  dis- 
trict The  judges  held,  as  it  was  used  for  public 
purposes,  it  was  not  to  be  rated.  The  present  Lord 
Chancellor  delivered  a  very  able  judgment,  in  which  he 
pointed  out  the  difference  there  existed  in  this  respect 
between  the  English  and  Irish  Poor  Law  Acts.  Be- 
lieving, myself,  that  the  judges  in  the  majority  were 
right,  and  the  other  judges  wron^,  I  therefore  think 
this  Town  Hall  is  not  rateable,  being  a  public  build- 
ing, erected  for  public  purposes.  With  reference  to. 
Mr.  Sidley's  arguments,  in  which  he  adverted  to  the 
fact  that  several  rooms  in  this  Town  Hall  were  hired 
to  private  parties,  from  whom  the  Corporation  received 
a  profit  rent — contending  that  the  Corporation  were 
liable  to  pay  rates  because  of  receiving  such  profit — 
that  very  argument  was  used  in  the  case  of  the  Queen 
V.  Smyth,  L.  J.  26  M.  C.  The  question  there  was 
whether  the  post-offioe  of  Manchester  was  not  rateable, 
because  the  post-office  authorities  had  hired  out  a 
certain  portion  of  the  building  for  a  profitable  con- 
sideration. They  had  allowed  certain  merchants  to 
have  the  use  of  pigeon  holes,  for  each  of  which  they 
were  paid  two  or  three  guineas  a  year,  thereby  obtain- 
ing a  considerable  revenue.  It  was  there  argued  that 
a  portion  of  this  post-office,  on  that  account,  was  rate- 
able. But  it  was  decided  by  Lord  Campbell  that, 
where  a  building  was  used  generally  for  public  pur- 
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poses,  it  would  be  exceedingly  difficult  to  draw  the  line 
between  where  it  was  and  where  it  was  not  a  public 
building.  His  lordship  held  it  was  simply  a  jiublic 
buildine,  and  as  such  was  not  rateable.  In  my  opinion, 
when  (as  in  that  case)  money  obtained  for  the  hiring 
out  of  a  public  building  is  devoted  to  public  purposes, 
it  clearly  makes  it  a  public  building,  and  not  such  a 
one  as  could  be  rated.  The  money  received  -  by  the 
owners  of  the  Town  Hall,  in  like  manner,  was  devoted 
to  public  purposes,  and  did  not  go  into  the  pocket  of 
any  private  individual — therefore,  upon  the  authority 
of  the  cases  I  have  cited,  I  hold  that  the  Town  Hall  is 
a  public  building,  and  the  owners  are  exempt  from 
rates,  and  the  liiu>ility  remains  with  the  landlord.  I 
shall,  therefore,  decree  the  defendant  for  the  rates  on  half 
the  profit-rent  he  received.  In  the  similar  cose  brought 
by  the  Corporation  against  the  proprietor  of  the  plot 
on  which  the  Model  School  is  erected,  for  borough 
rates  the  same  principle  applies;  and  I  shall,  also,  m 
tiiat  case  give  a  decree  {SUgo  Board  of  Ouardians  ▼. 
Wynne;  STigo  Q.  S.,  before  J.  P.  HamOton,  Q.C.,  Jan. 
19,  1674.) 


FRAUDULENT  MISREPRESENTATIONS  OF 
AGENTS. 

Few  points  in  the  law  have  been  the  Bubjeet  of  more 
perplexing  doubts  and  conflicts  than  tbe  qTi«t><»i  of  the 
liability  in  tort  of  a  principal  for  such  misrepreaentatioDB  of 
hla  agent  as  are  known  by  the  agent  to  be  fidse,  but  not  by 
the  prioeipal.  In  America  it  has  generally  been  held  that  an 
action  of  deceit  may  be  maintained  against  the  prinoipol ; 
bat  the  oases  are  at  varianoe  as  to  the  ground  of  liability. 
In  England  the  whole  sabject  has  ontil  leoantly  been  in  a 
very  unsettled  state ;  and  it  is  not  yet  free  from  difficaltiea. 

Tfae  American  ooarts,  in  most  oaaes,  have  implicitly 
followed  the  doctrine  of  Hem  v.  NichoU  (1  Salk.  289) ;  but 
generally  with  little  or  no  investigation  of  the  proper 
umitations  of  that  case.  This  is  somewhat  remarkable,  as 
Hem  V.  NiehoU  is  but  a  briefly  reported  Nisi  Frius  decision. 
The  case  was  this  :  The  plainti^  in  an  action  of  deceit,  set 

forth  that  he  had  bought  several  pieces  of  silk  for 

silk,  whereas  it  was  another  kind  of  silk,  and  that  the 
defendant,  well  knowing  thia  deoeit,  sold  it  to  him  for 

silk.     On  trial,  apon  not  guilty,  it  appeared  that 

there  was  no  actual  deoeit  in  the  defendant,  who  was  the 
merohant,  bat  that  it  was  his  factor  beyond  sea ;  and  the 
doubt  was,  if  this  deoeit  could  diige  the  merchant.  And 
Holt,  C.J.,  was  of  opinion  that  the  merchant  was  answerable 
for  the  deorit  of  his  factor,  though  not  criminaliter,  yet 
ehiliter ;  for,  seeing  somebody  most  be  a  loser  by  this 
deceit,  it  is  more  reason  that  he  that  employs  and  puts  a 
trnst  and  confidence  in  the  deceiver  should  be  a  loser  than 
a  stranger.  And  upon  this  opinion  the  plaintiff  had  a 
verdict. 

Among  the  Amerioaii  oases,  J^fitf  v.  BigeUm  (13  Wend. 
618)  is  often  referred  to.  Tbia  facts  in  this  oase,  in  brief, 
were  that  one  Stevens,  an  agent  of  the  defendants,  liad  sold 
to  the  plaintiff  sheep  infected  with  the  scab,  which  fact  was 
at  the  time  known  to  the  agent,  bat  not  to  the  defendants. 
The  fact  of  the  disease  was  known  to  one  Hunt,  who,  at 
the  sale,  was  a  partner  of  the  defendants,  to  whom  he  had 
before  the  action  assigned  all  his  interest.  In  an  action  on 
the  case  for  fraud  the  defendants  were  held  liable,  both  for 
the  loss  of  the  sheep  sold  by  their  acent,  and  of  others  that 
had  become  infected  by  them.  Much  was  said  in  the 
opinion  of  the  conrt  to  the  effect  that  Hunt,  being  a  partner, 
his  knowledge  was  notice  to  his  oo-partners,  the  defendants ; 
also  that  Stevens  was  a  general  agent  in  relation  to  the 
sale ;  and  the  doctrine  of  Lord  Holt,  supra,  of  trust  and 
confidence  reposed  in  the  agent,  was  adopted.  Hunt's 
connection  with  the  case  does  not  appear  to  be  important ; 
for  as  partner  he  was  only  a  general  agent  of  the  firm,  and 
there  was  no  evidence  that  he  had  in  fact  communicated 
his  information  to  the  defendants. 

.The  leading  case  in  Maasachtisetta  is  Loeke  v.  SUami  (1 
Met.  fi60).     This  was  trespass  upon  the  case  in  the  nature 


of  deceit.  One  of  the  defendants,  who  were  paitoen,  had 
sold  divers  quantities  of  meal  as  Hnsaed  meal,  what  in  fut 
it  was  a  mixture  of  linseed  and  teibeed  meal ;  the  latter 
being  inferior  in  quality  to  the  former.  Tlie  judge  chareed 
the  jury  that  if  one  of  the  defendants  sold  the  meal  to  ths 
plaintiff,  knowing  that  teilseed  meal  was  inferior  in  quUtr 
and  value  to  linseed  meal,  this  knowledge  would  Und  idl 
the  defendants;  and  the  charge  was  sostained.  After 
mentioning  that  the  deceit  was  resorted  to  for  the  dsfea. 
dant's  benefit,  the  ground  taken  in  Hern  v.  NichoU  wai 
again  referred  to  witii  approval  And  it  was  alu  said  to 
be  a  general  rule  that  one  partner  is  liable  for  damnga 
sustained  by  the  deoeit  or  other  fraudulent  act  of  faia  oo 

Cer,  done  within  the  scope  of  his  authority;  eitiiig 
V.  LaUtam  (2  Bam  ft  AH.  796) ;  and  WiUet  v. 
COuunbert  (2  Cowp.  814). 

The  case  of  Bennttt  v.  Judton  (21  N.  Y.  238),  thon^ 
holding  a  similar  doctrine,  marks  a  departure  fium  th* 
above  cases  in  the  ground  of  liability.  That  was  an  sctioi 
for  fraud  in  the  sale  of  land  by  the  defendant's  agenL 
"  There  is  no  evidence,"  said  Comstock,  C.  J.,  deliTering  the 

Edgment  of  the  Court,  "  that  the  defendant  aathoriied  or 
Lew  of  the  alleged  fraud  oommitted  by  his  ageat  Davii  in 
negotiating  the  exchange  of  landa  Nevertheleas,  heaannot 
enjoy  the  fruits  of  the  bargain  without  adopting  all  the 
instromantalities  employed  by  the  agent  in  bringing  it  to 
a  consummation.  If  an  agent  defrauds  the  petsoa  with 
whom  he  is  dealing,  the  principal,  not  having  aothoiised  « 
participated  in  the  wrong,  may  no  doabt  reacind  when  he 
discovers  the  fraud,  on  the  terms  of  making  complete 
restitution.  Bat  so  long  as  he  reUUm  the  henijjUi  of  the 
dealing  he  cannot  claim  immunity  on  the  gronnd  that  the 
fraud  was  committed  by  his  agent,  and  not  by  himself" 

This  ground,  as  we  have  stated,  was  suggested  in  Lodce  r. 
Sttamt  («upra) ;  and  bad  it  not  been  for  the  ruling  that  the 
defendant  in  J^fflty  v.  Bigetow  (ntpra),  was  liable  for  the 
loss  of  other  sheep  than  those  sold  by  him,  that  ease  would 
also  have  bean  oovered  by  the  role  in  Bemnett  v.  Jmdicn.  A 
rule  similar  to  that  in  Jiffrey  v.  Bigdaw,  in  not  oonfiniiig 
the  liability  of  the  principal  to  the  profit  derived  by  him, 
was  dechired  in  WhiU  v.  Smi^  (16  Gray,  686).  "No 
question  is  made  by  Uie  defendant's  counsel,'  said  the  oonit, 
"of  the  correctness  of  the  doctrine  that  a  principal  ii 
liable  for  the  false  representations  of  his  agent,  although 
personally  innocent  of  the  fraud.  It  is  settled  by  the  dear 
weight  <^  authority."  The  point  was  therefore  not  con- 
sidered in  the  case.  And  the  same  is  true,  su  faraai^pesn 
from  the  opinion,  of  the  other  point,  extending  the  damigu 
beyond  the  profit  derived. 

All  of  the  other  American  cases  are  like  Judton  v.  BaaM; 
the  defendant  being  held  liable  where  he  has  received  a 
benefit  from  the  act  of  his  agent.  Id  none  of  them  is  it 
suggested  that  his  liability  is  to  be  pushed  beyond  thii 
point  In  Cook  v.  CaUner  (9  Gush.  266)  the  action  was  in 
assumpsit  to  recover  the  consideration  paid  in  a  tiansactioa 
brought  about  by  the  fraudiUent  representatiuns  of  one  of 
the  defendants,  who  were  partners.  Here,  of  conrse,  the 
measure  of  damages  is  plain ;  and  this  is,  doubtlssi^  the 
proper  form  of  action  for  such  eases. 

But  while  most  of  these  cases  were  decided  upon  the 
ground  taken  in  Jwiaaa  v.  Bennett,  some  of  them  ^ao  refer 
to  the  doctrine  of  Hem  v.  NiehoU  (see  Bmit  v.  Seaiii  and 
Sandford  v.  Handy,  23  Wend.  260).  Mr.  Justice  Nelson, 
in  Sandford  v.  Handy,  after  quoting  the  language  of  Lord 
Holt,  says  that  the  agent  is  "  held  out  as  fit  to  be  trnsted, 
and  bis  fidelity  and  good  conduct  in  the  matter  thereby 
recommended.  {Attomey-Qenerai  v.  Siddon,  1  Tyrwh.  46, 
Smith's  Mer.  Law,  70 ;  Story's  Comm.  Agency,  §  465V 
And  where  one  of  two  innocent  persons  must  suSisr  by  the 
fraudulent  act  of  a  third,  the  one  who  enables  snch  third 
person  to  commit  the  fiand  must  bear  the  loss."  The  first 
part  of  this  language  seems  to  be  only  another  way  of 
putting  the  doctrine  of  Hem  v.  tfiahoU.  The  trust  and 
confidence  reposed  in  the  agent  is  manifested  by  holding 
him  out  as  such. 

Let  us  now  turn  to  the  English  cases.  The  question  has 
there  more  frequently  arisen  as  to  the  liability  of  corpora- 
tions for  misrepresentations  of  their  directors  or  other 
managers.  In  Dodgton's  cote  (3  Ce  GSex  &  S.  86),  the 
plaintiff  had  been  induced  to  purehase  ahares  in  a  faiUng 
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ooneem  by  the  firmad  of  tha  direoton,  and  brought  a  rait  in 
equity  to  have  hia  name  taken  off  the  liet  of  contributoriee 
in  vinding-np  proeeedingi.  Bat  the  Vice-Chtuicellor  held 
that  tiie  £rand  of  the  direoton  cx>uld  not  aficBct  the  general 
body  of  Hfaareholden,  ia,  the  company.  This  oaae  waa 
followed  by  Vico-OhanceUor  Parker,  in  SemanTt  com  (5  De 
Oex  &.  S.  889),  who  there  said:  "Dodgmn't  com  shows 
that  the  directors  cannot  be  the  agents  of  the  company  to 
eonunit  a  fiaud ;  and,  therefore,  even  if  Mr.  Bernard  had 
been  induced  to  take  shares  by  the  misrepresentation  of  the 
diieetor^  that  was  no  reason  why  he  should  not  be  a  oontri- 
butory."  In  BroeleatlPt  eme  (i  Drewiy,  20S),  Vioe-Chan- 
cdlor  Kindeisley  held  the  contruY  on  similar  fMts  ;  but 
this  ease  was  soon  after  overroled  by  the  Lord  Chancellor 
and  Lords  Justices  on  appeaL  {Mixer'*  oam,  t  De  Oex  ft 
J.  575).  "aearly,"  said  the  Lord  Chancellor,  "there  waa 
liaad,  and  gross  band,  on  the  part  of  the  directors,  and  I 
have  no  doubt  that  Mixer  was  induced  by  fraud  to  take  his 
shares.  I  think,  however,  that  it  was  a  fraud  on  the  part 
of  the  directors  which  cannot  be  attributed  to  the  company." 
Tbeae  being  cases  of  rescission,  are,  it  is  true,  explainable 
on  the  ground  of  lewha  and  change  nf  position,  or  partid- 
lation  in  the  profits  of  tha  corporation  or  company.  In 
Jhdgiou't  out  the  shares  were  purchased  in  1846,  and  the 
daim  to  be  relicTed  was  not  made  until  1849,  though  the 
plaintiff  had  received  no  dividends.  In  Bernard!*  can  the 
eomplaioaat  bad  received  dividends  on  liis  shares  for 
isvsral  yean.  In  Mixer's  aue  the  Lord  Chancellor  said : 
"Soiqwsing  it  to  have  been  a  fnnd  on  the  part  of  the 
company,  I  do  not  think  that  the  appellant  is  now  entitled 
to  avail  himself  of  it  and  rescind  the  contract.  (See  Par- 
hmri/'t  cue,  9  De  Gex  ft  8.  4S).  It  is  a  settled  rule  that  a 
contract  obtained  by  fraud  is  not  void,  but  that  the  party 
deftsoded  has  a  rigbrt  to  avoid  it  if  he  does  so  while  matten 
eao  be  replaced  in  their  former  position.  In  each  case  we 
Bust  look  to  sea  whether  the  contract  has  been  acted  upon. 
If  it  has  been  acted  upon  by  the  party  defrauded,  so  that 
ethers  who  are  interested  cannot  be  restored  to  their  former 
rights,  the  contract  cannot  be  rescinded,  and  nothing  re- 
mains to  the  party  defrauded  but  a  reparation  in  damages." 
See  also  ffieol'*  case  (3  De  Oex  ft  J.  S87),  where,  apart  from 
considerations  of  the  above  character  (which  prevented  re- 
eoraiy),  the  Lord  Chancellor  and  Lord  Justice  Tamer  were 
at  variance  as  to  whether  the  company  could  be  chargeable 
with  the  misrepresentations  of  tha  directors  in  the  course  of 
tha  bttsinen.  (See  farther,  Parbwry'a  com,  8  De  Oex  ft  S. 
43 ;  Bdt*  eate,  22  Beav.  36  ;  EoU't  aue,  ib.  53  ;  Bumea  v. 
PemuU,  2  H.  L.  Cas.  497;  DepoHt  Life  Amrance  Company 
r.  ApMcough,  e  Kl.  ft  B.  761;  Barrett  t  cat,  3  De  G^  J.  ft 

a  80.) 

However,  these  cases  clearly  establish  the  principle  that 
•  |iarty  to  a  joint-stock  company,  or  other  association,  can 
aether  maintain  a  bill  in  equity  against  the  company  to  be 
relieved  from  liability,  nor  defend  an  action  on  his  subscrip- 
tion, by  aOeging  tha  false  representations  of  the  company  or 
its  agnUa,  unless,  first,  he  repadiates  the  contract  promptly 
belbre  the  rights  and  interests  of  othen  have  been  affected 
by  hia  action ;  or  unless,  secondly,  all  the  other  memben  of 
the  company  interested  united  in  the  fidse  statementa.  As 
to  this  lut  point,  see  the  suj^^estion  of  Knight- Bruce,  V.C. : — 
"If  it  ware  estabtiahed  that  the  only  other  persons  interested 
in  these  affiun  were  the  persons  who  made  the  alleged  mis- 
lepresentations,  the  case  might  be  diSennt"  (Parbury't 
cose). 

nw  first  qualification  deserves  a  passing  notice.  BelTt 
tm  (22  Beav.  85)  illnstratea  it.  There  the  objects  of  the 
company,  into  membenhip  of  which  the  plaintiff  had  tjeen 
drawn  by  falae  representations  of  the  directon,  had  at  the 
time  totally  failed,  and  the  company  bad  become  insol- 
vent, and  practically  at  an  end  ;  and  it  was  held  that  the 
plaintiff  waa  not  liable  as  a  oontributory.  The  Master 
tf  the  BoUa  observed  that  the  doctrine  of  Parbttry't  cau 
vas  this :  that  where  certain  persons  set  on  foot  a  project, 
ad  by  fraudulent  representations  induce  others  to  become 
•hareboiders,  and  incur  liabilities,  there,  as  between  those 
*ho  an  equally  innocent  shareholders,  all  are  liable  to 
coDtribate  towuds  payment  of  the  debts  of  the  concern. 
Hieir  rigfata  lay  against  tiiose  who  iiad  made  the  mis- 
lafasentationa.  But  no  aatfaority  could  be  found  making 
fBtisi  liable  to  contribute  in  cases  such  as  this.    See  also 


Ayrii  oate  (26  Beav.  613),  where^  through  false  statements^ 
a  person  having  taken  shares  in  a  company  insolvent  at  the 
time,  and,  upon  discovering  the  fact,  having  repudiated  hia 
shares,  was  held  not  to  be  a  contributory. 

But  if  the  person  claiming  relief  purchased  his  shares 
from  a  third  person,  and  not  from  the  company,  he  wvll  be 
bound  to  contribute,  though  he  were  induced  to  make  the 
pnichasa  by  the  false  representations  of  the  company.  Kor 
in  such  ease,  deariy,  would  he  have  a  right  of  action  for 
deceit  against  the  company.  (Peek  v.  Oumey,  22  W.  B.  29, 
in  the  House  of  Lords.  See  Ayr^t  aue  (eup.) ;  Vuranty's 
aue,  26  Beav.  268.)  And  tlus  would  doubtless  be  true, 
though  the  vendor  of  the  shares  were  also  guilty  of  fraudulent 
representations,  unless  the  vendee  had  repudiated  and 
rescinded  the  sale.     (Ibid.) 

The  opinion  of  the  Court  of  Chancery  (with  the  excep- 
tion of  that  of  Hie  Vice-Chancellor  in  BrockaeWt  aue 
(tup.),  which,  as  has  been  stated,  was  overruled)  is  uniform 
in  these  cases  that  the  company  or  corporation  cannot  be 
made  liable  to  an  action  for  the  unauthorized  fraudulent 
representations  of  its  agents ;  and  that  the  latter  are 
not  authorized  by  their  mere  position  to  make  falsa 
statements  concerning  the  condition  of  their  principals. 
Of  course,  if  the  company  subsequently  ratiiy  the  mis- 
representations at  a  meeting  of  the  shareholders,  the  fraud 
will  then  be  fixed  on  them  (Nia)l't  aue,  tupra  ;  Neva  Brunt- 
wick  Raiiaay  v.  Conyheare,  9  H.  L.  Ca&  711),  but  even  then 
the  party  defrauded  will  not  be  able  to  escape  liability  to 
contribute  in  winding  up  if  the  rights  of  othen,  innocent 
persons,  have  intervened  or  been  sSfected  by  his  action,  or 
if  he  have  participated  in  any  benefits  of  the  concern.  His 
remedy  is  by  an  action  of  deceit  against  the  agent,  or  the 
company,  or  both.  It  is  wortiiy  of  notice,  also,  that  in  one 
of  the  abofe  cases  (Mkeer's  aue)  the  ruling  that  the  company 
is  not  liable  for  the  false  representations  made  by  its  agents 
without  express  authority  was  made  in  appeal  in  obanceiy ; 
winch  gives  the  decision  the  same  authority  as  the  decisions 
of  the  Exchequer  Chamber  at  law. 

The  decision  of  the  Yice-Chanoellor  in  BrockwdFi  eate 
waa  based  principally  upon  the  language  of  the  Lord  Chan- 
cellor and  uf  Lord  St.  Leonards  in  National  Bxehange  Com- 
pany V.  £>reu)  (2  Maoq.  103,  125,  139).  That  was  a  Scotch 
case — an  action  to  recover  the  amount  of  a  loan.  The  facts, 
iu  short,  were  that  the  defendants  had  been  indaoed  by  the 
ttlae  representations  of  the  plaintiff's  manager  to  buy  snares 
in  the  plaintiff's  enterprise  upon  a  loan  of  money  by  the 
p]ainti%  for  the  purpose ;  the  object  being  to  bolster  and 
raise  up  the  shares  of  the  company  in  the  market.  The 
shares  became  valueless ;  and  the  company  sued  to  recover 
the  amount  of  the  loan.  Judgment  was  given  for  the 
defendants. 

Although  this  case  contains  expressions  to  the  effect  that 
such  companies  are  bound  by  the  false  representations  of 
their  agents,  made  in  the  course  of  their  farusiness,  it  is  to 
be  observed,  as  stated  by  Lord  Brougham  and  Lord  St. 
Leonards,  that  the  company  had  the  benefit  of  the  fraud  of 
their  manager.  It  appears,  also,  that  the  defendants  bad 
acted  upon  a  report  made  to  the  shareholders  at  a  regular 
meeting ;  and  (as  Lord  St.  Leonards  said)  the  firat  act  that 
takes  place  at  such  meetings  is  that,  if  there  is  not  a  rejec- 
tion of  the  report^  there  is  an  adoption  of  it.  And  the 
representation  was,  therefore,  the  company's ;  and  though 
the  shareholden  were  ignorant  of  its  untruth,  it  was  a 
matter  within  their  own  peculiar  knowledge,  and  not  within 
that  of  the  defendants.  So  that,  on  the  principle  of  cases 
referred  to  in  the  note  to  Pattey  v.  Freeman  (Leading  Cases), 
the  company  might  well  be  chargeable  with  fraud.  (See 
also  yew  Bnaumek  ttmhuay  Company^  9  H.  L.  Cas. 
711,  726). 

Besides,  this  was  an  action  of  contract ;  and  it  may  be 
doubted  it  in  such  cases,  the  defence  of  fraud  is  to  have 
the  same  force  as  in  an  action  by  the  defendant  for  the 
fraud.  It  is  often  true  that  innocent  misrepresentations 
are  sufficient  to  defeat  a  recovery  in  contract ;  but,  to 
maintain  an  action  of  deceit,  the  false  statement  must  have 
been  made  with  knowledge,  (See  Wtttem  Banh  v.  Addie, 
L.  B.  1  H.  L.  Sc  146,  158,  167 ;  Neie  Brumvnck  RaUway 
Company  v.  C<m^>eare,  9  H.  L.  Cas.  711,  740).  So,  too^ 
a  oonoeidment  of  material  facts  will  defeat  an  action  upon 
a  contract ;  but  nothing  short  of  an  active  misrepresenta- 
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tioD,  it  is  held,  will  rapport  an  action  for  deoeit  {Peek  y. 
Owmtf,  22  W.  R.  20). 

Ifev  Bnmtmick  RaUaay  Company  v.  Ctmybeare  (8  H.  L. 
Cas.  711),  wag  a  suit  for  the  reeciesion  of  a  contract  for  the 
pDrchase  of  aharea,  on  the  ground  of  fraod  in  the  defen- 
dants' agent.  It  was  held  that  the  facta  were  not  snffioient 
to  SDstain  the  bill ;  but  Lord  Cranwortb  takes  occasion  to 
allude  to  the  distinctions  between  actions  of  this  kind  and 
actions  of  deceit.  ^Referring  to  his  opinion  in  Sanger 
y.  Ortat  Weitem  Railway  Company  (5  H.  L.  Cas.  72, 
mfra),  be  said :  "  My  lords,  to  that  opinion  I  entirely 
adhere ;  and  I  think  it  would  have  bean  applicable  in  this 
ease  if  it  had  bean  prored  that  there  had  baan  a  fraudulent 
representation  or  concealment  by  the  directors  in  order  to 
induce  Mr.  Conybeare  to  purchase,  not  shares  in  the 
market  (that  is  a  reiy  different  thing),  but  shares  belonging 
to  (A«  company — namely,  forfeited  shares,  if  the  directors,  or 
the  secretary  acting  for  them,  had  fraudulently  repreeented 
something  to  him  which  was  untrue.  I  then  adhered  to 
the  opinion  which  I  had  expressed  in  the  former  oases,  that 
the  company  would  have  been  bound  by  that  fraud.  But 
the  principle  cannot  be  carried  to  the  wild  length  that  I 
have  heard  suggested — namely,  that  yon  can  bring  an 
lustion  against  &e  company  upon  the  ground  of  deceit 
because  the  directors  have  done  an  act  which  might  render 
them  liable  to  such  an  action.  That  1  take  not  to  be  the 
law  of  the  land,  nor  do  I  believe  that  it  wonld  Iw  the  law 
of  the  land  if  the  directon  were  the  agents  of  some  person, 
not  a  company.  The  fraud  must  be  a  fraud  that  is  either 
personal  on  the  part  of  the  indiyidoal  making  it,  or  some 
fraud  which  another  penon  has  impliedly  aotiiorised  him 
to  be  guilty  of." 

Hie  caae  of  Sanger  y.  Ortat  Wettem  BaUwaj/  Company, 
to  which  his  lordship  referred,  was  a  similar  suit  for  re- 
■dssion,  in  which  the  allegations  of  fraud  failed.  The 
opinion  there  expressed  (to  which,  in  New  Briauwid!  Sail- 
vmy  Company  y.  Conybeare,  he  says  he  adheres)  was  to  the 
effect  that,  if  an  incorporated  company,  acting  by  an  afrent, 
induces  a  person  to  enter  into  a  contract  for  tlte  ben^  of 
the  oompany,  that  company  can  no  more  repudiate  the 
fraudulent  action  of  the  agent  than  an  individual  could. 

It  thus  appears  that  there  was  little  ground  upon  which 
to  support  the  decision  of  Viee-Chanoellor  Eindersley  in 
BrodeweU'e  com. 

Comfoot  V.  Poudee  (6  Mees.  ft  W.  858),  though  constantly 
dted  in  these  oases,  is  in  point  only  in  its  dicta.  Besides 
being  an  action  in  contract,  the  misrepresentations  alleged 
in  defence  were  false  to  the  knowledge  of  the  principal,  but 
not  to  the  knowledge  of  the  agent.  It  was  held  (Lord 
Abinger,  C.B.,  dissenting)  that  ^e  plea  of  fraud  was  not 
supported.  There  was  nothing  to  show  that  the  prin- 
cipal had  caused  the  agent  to  make  the  untrue  statement, 
or  that  he  knew  that  any  misrepresentation  had  been  made. 
And.  therefore,  according  to  the  majority  of  tiie  court, 
fraud  could  not  be  imput^  to  him. 

There  are  many  other  cases  of  contract  in  which  this 
subject  is  considered ;  but  their  application  to  actions  of 
deceit,  as  has  been  suggested,  is  doubtful,  and  thw  will  not 
be  further  punned.  (See  Wilde  r.  Oibeon,  1  H.  L.  Cas. 
606). 

In  1867,  the  precise  case  of  the  liability  of  a  principal  in 
an  action  in  tort  for  representations  of  an  agent,  false  to 
the  knowledge  of  the  latter,  but  not  to  that  of  the  former, 
arose  aimultaneously  in  the  Exchequer  Chamber  and  in  the 
House  of  Lords  ;  and  each  court  proceeding  independently 
of  the  other,  the  farmer  held  the  prindpal  liable,  and  tiie 
latter  held  the  contrary  :  Baraick  y.  Sngliih  Joint  Stodt 
Bank  (15  W.  E.  877,  L.  E.  2  Ex.  269) ;  Wettem  Bank  y. 
Addit  (L.  B.  1  H.  L.  So.  145).  But  the  oases  are  not 
necessarily  in  conflict. 

In  Baraick  v.  BngUih  Joint  Stodc  Bank  the  facta,  in  brief, 
were  these  :— The  plaintiff  required  a  guaranty  of  the  re- 
sponsibility of  one  J.  D.,  which  the  defendants*  manager 
gave,  to  the  effect  that  the  cheques  of  J.  D.  should  be  paid, 
on  receipt  of  certain  money  (from  the  Government)  from 
J.  Jin  "in  priority  to  any  other  payment,  except  to  this 
bank."  J.  D.  was  at  the  time  of  the  guaranty  largely  in- 
debted to  the  bank,  which  £>ot  was  not  communicated  to 
the  plaintiff;  and  the  defendants  declined  to  honour  the 
cheque  of  J.  D.,  though  drawn  after  be  had  received  and 


deposited  the  money  referred  to.  The  plaintiff  ncwbrongiit 
an  action  against  the  bank  for  the  iiuae  rspresentationi  of 
the  manager ;  and  it  was  held  that  there  wss  evidence  to 
go  to  the  jury  that  the  manager  knew  and  intended  that 
the  guaranty  should  be  unayuling,  and  fraodnlentty  oon- 
cealed  from  the  plaintiff  the  fact  of  tlie  indebtednea  a! 
J.  D.  to  the  bank.  It  was  also  held  that  the  defeadantt 
wonld  be  liable  for  such  fraud  in  their  manager. 

This,  it  will  be  noticed,  was  not  the  case  of  a  represes- 
tation  of  fact  in  whiob  the  defendants  were  not  intsRstej, 
since^  by  the  manager's  fraud,  they  obtained  and  appro- 
priated to  themaelyes  a  deposit  of  money  in  favour  of  their 
debtor  ;  and  this  is  the  turning-point  of  the  case,  ss  appean 
from  the  opinion  of  the  court,  "  It  was  contended  on  be- 
half of  the  bank,"  said  Mr.  Justice  Willes,  in  deUveriig 
the  judgment  "  that  inasmuch  as  the  guaranty  cantaist  a 
Ktipulation  that  the  plaintiff's  debt  ahonld  be  paid  aubu- 
quently  to  the  debt  of  the  bank,  which  waa  to  iiave  priority, 
there  was  no  &aud.  We  are  unable  to  adopt  that  con- 
elusion.  I  speak  sparingly,  because  we  desire  not  to  anti- 
cipate the  judgment  whidi  the  constitntional  tribunal,  the 
jury,  may  pass.  But  they  might,  upon  these  facta,  jnitlj 
come  to  the  conclusion  that  uie  manager  knew  and  in- 
tended that  the  guaranty  should  be  unavailing;  tkat  ke 
procured  for  hie  employert,  the  beuik,  the  gaoemment  Aepu, 
by  keeping  back  from  the  plaintiff  the  state  of  Davia'i 
(J.  D.'s)  account,  and  that  he  intended  to  do  aa  If  the 
jury  took  that  view  of  the  facts,  they  wonld  conclude  that 
there  was  such  a  fraud  in  the  manager  as  the  plaiutiS 
complained  of." 

Again,  after  commenting  upon  Uddl  v.  Atherton  (7  H.  & 
N.  172)  (in  which  he  said  that  the  court  were  divided  rather 
upon  the  pn^ier  application  of  the  law  to  the  fads  than 
upon  Que  principle  inyoWed),  the  learned  justice  prooeeded 
to  say  :  "  With  respect  to  the  question  whether  a  principal 
is  answerable  for  the  act  of  his  agent  in  the  ooane  of  bii 
master's  business,  and  for  hit  mutet^s  ben^t,  no  seoiibis 
distinction  can  he  drawn  between  the  case  of  fraud  and  any 
other  wrong.  The  general  rule  is,  that  the  master  ia 
answerable  for  every  such  wrong  of  the  servant  or  agent  a> 
IS  committed  in  the  course  of  the  service,  and  for  the 
master's  benefit,  though  no  express  command  or  privity  of 
the  master  is  proved  ;  citing  £a»igher  y.  Pointer  (S  Bam. 
ft  C.  647,  664.) 

The  nature  of  the  action  is  still  more  clearly  ahown  in  a 
subsequent  part  of  the  opinion  in  this  case.  It  had  bees 
objected  that  the  count  in  fraud  should  not  have  desoribad 
the  fraud  of  the  manager  as  that  of  the  bank ;  to  meet 
which  objection  a  count  for  money  had  and  received  bad 
been  included  in  the  declaration.  The  court  replied:  'I 
need  not  go  into  the  question  whether  it  be  necesaary  to 
resort  to  tile  count  in  caae  for  fraud,  or  whether,  under  the 
circnmstanoes,  money  having  been  actually  procured  for  snd 
paid  into  the  bank  which  ought  to  have  got  into  the  plain- 
tiff'a  hands,  the  count  for  money  had  and  received  is  not 
applicable  to  the  case, " — thus  indicati  ng  that  the  action  was, 
in  substance,  an  action  for  money  reoeived  to  the  plaintiff's 
use.    (See  CUurke  y.  Diekton,  EL,  B.  ft  K  148.) 

The  ease  above  referred  to  ( Wettem  Bank  y.Addie,  h.  B. 
I  H.  L.  145),  was  a  Scotch  suit,  to  resdnd  a  contisct  for 
the  purohase  of  shares,  and  for  restitution  nt  integrw»(it, 
to  the  party's  position  before  the  contract),  or,  altonativaly, 
for  damages  for  the  false  representations  of  the  defendants' 
manager.  There  l>eing  no  direct  fraud  on  the  part  of  die 
bank  itself,  it  was  held  that  the  action  could  not  be  main- 
tained ;  and  tiie  determination  as  to  the  alternative  claim 
for  redress  was  not  affected  by  the  fact  that  the  plabtilf 
was  a  member  of  the  company,  and  had  been  for  a  long 
time.  Nor  would  it  hare  been  an  answer  to  this  suit  of  re- 
dress, aa  the  Lord  Chancellor  stated,  that  a  recovery  might 
prejudice  thoae  who  had  innocentiy  acquired  their  aharw 
after  the  plaintiff  had  acquired  bis.  The  ground  of  dedsioa 
was  that  the  fraud  of  the  manager  alone,  though  coanmitted 
in  the  course  of  his  business,  could  not  be  made  the  gromid 
of  a  liability  in  tort  on  the  part  of  the  defendants.  This 
conclusion  was  reached  upon  a  review  of  aU  the  important 
cases,  and  with  a  view,  as  the  report  states  (p.  161),  <^ 
laying  down  the  proper  rule  of  law.  The  case  ia  therefore 
of  great  importance  and  authority. 

'The  Lord  ChanoeUor  said  that  the  sonnd  distinctica  to 
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be  dnwn  from  ihe  authorities  was  tliia  :  "  Where  «  peraon 
has  been  drawn  into  a  contract  to  purohaae  Bbaree  twlong- 
in(r  to  a  oompany  by  frsadolent  miBrepresentatioDS  of  the 
directon,  and  the  lUreotora,  in  the  name  of  the  company, 
■eek  to  enforce  that  contract,  or  the  penon  who  has  been 
deceiTed  institntea  a  suit  against  the  company  to  rescind 
the  contract  on  the  ground  of  frand,  the  misrepresentations 
an  impatable  to  the  company  ;  and  the  purchaser  cannot 
be  held  to  his  contract,  because  a  company  cannot  retain 
any  benefit  which  they  have  obtained  throngh  the  fraud 
of  tlieir  agents.  But  if  the  person  who  has  been  induced 
to  pnrohaae  shares  by  the  fraud  of  the  direotois,  instead 
ct  wwiting  to  set  aside  the  contract,  prefers  to  bring  an 
aetiaa  for  damages  for  the  deceit,  such  an  action  cannot 
be  maintained  against  tlie  company,  but  only  against  the 
direeton  personally." 

Ixird  Cianvorth,  who  deliTered  the  only  other  opinion 
oonaamiDg  the  principle  inToIved,  stated  the  doctrine  in  the 
same  my.  "An  attentive  consideration  of  the  cases," 
■aja  he,  **  has  convinced  me  that  the  true  principle  is  that 
theee  oorporate  bodies,  throngh  whose  agents  so  large  a 
portion  of  the  business  of  the  country  is  now  carried  on, 
nay  be  made  responsible  for  the  fraods  of  those  agents  to 
tbe  extent  to  which  the  companies  have  profited  from  these 
frauds ;  bat  that  they  cannot  be  sued  as  wrong-doers,  by 
iBipatiiig  to  them  the  misoondnot  of  those  whom  they  have 
employed.  A  person  defrauded  by  directors,  if  the  snbse- 
({Dent  acts  and  dealings  of  the  parties  have  been  such  as 
to  leave  him  no  remedy  bot  an  action  for  the  frand  [as 
where,  by  delay,  the  rights  of  innocent  persona  have 
iutervenra],  must  seek  his  remedy  agtunst  the  directors 
panooally." 

It  would  Mem  that  such  a  decision,  coming  from  the 
cmirt  of  final  resort,  shonld  have  pat  to  rest  all  further 
doubt.  Bat  the  question  has  very  lately  arisen  again  in 
tits  Qnsen'a  Bench ;  and  that  oonrt  has  (except  upon  the 
nnsstian,  n^/ro)  apparently  declined  to  follow  the  rule 
defied  by  the  House  of  Lor^  (Smft  v.  Winterbotham,  21 
W.  B.  662,  L.  R.  8  Q.  B.  244. 

de  case  professes  to  have  been  decided  upon  the  aatho- 
lify  of  Barind:  v.  EngliA  Joint  Stock  Bank  (mjm,).  But 
that  case  does  not  snpport  it.  The  action  was  for  a  false 
and  frandnlMit  representation,  jointly  against  the  agent  who 
had  made  it  and  against  the  principal.  And  the  latter  was 
held  siiDaUy  liable.  The  laJae  statement  consisted  in  an 
a&mation  of  the  solvency  of  Sir  William  Russell.  The 
matter  was  indifferent  to  tiie  defendants.  The  representa- 
tion was  not  made  for  the  purpose  of  obtaining  a  benefit 
far  the  banking  company ;  nor  does  it  appear  that  any 
advantage  was  derived  from  it.  The  case  is,  therefore^ 
onfiks  Barwiek  v.  BngliiK  Joint-Stock  Bank,  and  opposed  to 
the  groond  taken  in  that  case,  as  well  as  in  conflict  with 
the  deddons  of  the  Court  of  Chancery  and  the  House  of 
Ixvds ;  onleas  the  fact  that  the  court  held  that  the  commn- 
nication  oamplained  of  (which  was  in  writing),  was  in  reality 
the  representation  oi  the  banking  company,  affords  a  dis- 
tiwtinn.  The  inquiry  was  made  concerning  a  customer  of 
the  defendants ;  and  the  reply  was  signed,  "  J.  B.  Goddard, 
MaDager."  And  the  coart  say,  "  We  think  it  clear,  there- 
fore, that  the  oommanicataons  were  in  fact,  and  were 
intended  to  be  commnnications  between  the  banks."  The 
hot  inquired  of  was  pecniiariy  within  the  knowledge  of  the 
deftndants ;  and  upon  the  ruling  that  the  signature  of  the 
annager  waa^  in  fact,  the  signature  of  the  bank,  the  case 
would  not,  perhaps,  be  inconsistent  with  We^em  Bank  v. 
AiUie.  Bat  this  ruling  as  to  the  manager's  signators  was 
decided,  on  appeal  to  the  Exchequer  Chamber,  to  be  wrong ; 
and  the  case  was  reversed  {Sw^ft  v.  Jeaaibury,  22  W.  B. 
119). 

Lord  Coleridge,  C.  J.,  who  dolivered  the  principal  opinion, 
said  that  this  decision  did  not  conflict  with  Banmck  v. 
SngUtk  Joint-Stock  Bank,  "becanse,  be  observed,  "there 
can  be  no  donbt  that  a  different  set  of  principles  altogether 
sppiies  where  an  agent  of  a  oorporation,  or  a  joint-stock 
company,  at  any  rate,  in  carrying  on  its  business,  doa  nmt- 
tkimg  of  vhiA  the  company  take*  advantage,  or  profits,  or 
■sy  profit,  and  H  tarns  out  that  the  action  of  the  agent  is 
tesdnknt." 

Hie  latest  case,  decided  within  six  weeks  of  the  present 
wiitiqg^  was  detennined  in  the  Privy  Council.     (Mackay  v. 


iJolonial  Bank,  22  W.  K.  473.)  There  the  defendants  had 
derived  a  bend&t  from  the  fraudulent  misrepresentation  of 
their  manager,  made  within  the  general  scope  of  his  autho- 
rity; and  upon  this  precise  ground  the  defendants  were 
held  liable.  The  court  declined  to  give  any  opinion  as  to 
the  role  where  no  advantage  had  been  derived  by  the  prin- 
dpaL 

We  find,  then,  no  English  case  in  which  a  principal  has 
been  held  liable  in  tort  for  the  unauthorized  and  fraudulent 
representations  of  his  agent  alone,  except  Triiere  he  has 
derived  a  benefit  from  them.  And  even  where  an  advan- 
tage has  been  obtained,  it  is  questionable,  as  we  have  sug- 
gested, if  this  form  of  action  be  proper.  The  action,  where 
the  benefit  is  pecuniary,  la  in  substance  an  action  for 
money  had  and  received  ;  and  if  the  suit  be  in  tort,  it  can 
only  be  allowable,  it  would  seem,  so  far  as  it  conforms,  in 
the  amount  of  damages  recoverable,  to  the  proper  form  of 
action.  Bee  Maekay  v.  CoUmiai  Bank  {tup.),  where  to  an 
objection  that  an  action  for  money  had  and  received  might 
lie  in  such  cases,  the  court  say,  that,  granting  that,  the 
question  to  be  tried  would  be  in  substance  the  same,  and 
add,  what  perhaps  has  been  the  real  justification  of  these 
cases,  that  the  time  has  passed  when  much  importance  is  to 
be  attached  to  mere  forms  of  action.  In  other  words,  the 
plaintiff,, being  entitled  to  a  remedy  of  some  kind,  will  net 
be  putto  the  expense  of  being  sentto  the  technically  proper 
action.  It  may  be  observed,  also,  that  by  taking  the  benefit 
of  the  agent's  fraud,  the  principal  adopts  it ;  uid  he  may, 
therefore,  be  liable  in  an  action  for  deceit,  perhaps  in  the 
same  way  that  he  would  have  been  had  he  at  first  autho- 
rixsd  the  misrepresentation  of  a  fact  peculiarly  within  his 
means  of  knowledge. 

We  conceive^  therefore,  that  the  ground  talcen  in  Hem 
V.  Nieoli  tor  supporting  actions  of  th^  kind — the  trust  and 
confidence  repoaed  in  the  agent— is  not  snstained  by  the 
later  English  authorities,  the  proper  ground  for  such  eases 
being  the  fact  that  the  principal  has  received  a  benefit,  as 
he  had  there,  from  the  fnwid  of  his  agent ;  and  that,  if  this 
be  not  the  case,  the  principal  can  only  be  liable  when  he 
has  authorized,  or  ratified,  or  joined  in,  the  false  statement. 

If  this  be  true,  it  follows  that  the  doctrine  of  Jeffrey  v. 
Bigdno,  and  of  White  v.  Sawyer,  referred  to  near  the  begin- 
ning of  this  artide,  extending  the  damages  beyond  the 
amount  of  the  benefit  received  'bj  the  principid,  is  not 
sound.  It  is  difficult  to  deny,  however,  that  the  rule  in 
these  cases  would  be  conrect  if  an  action  of  deoait  were  the 
proper  form  of  suit  in  such  cases. 

Aside  from  the  authorities,  it  is  not  easy  to  understand 
the  oases  which  suggest  (where  the  representation  is  made 
in  a  transaction  not  for  the  principal)  that  the  defendant's 
liability  arises  from  his  putting  a  trust  and  confidence  in 
the  agent,  or,  what  is  the  same  thing,  in  holding  him  out  as 
agent.  It  is  submitted  that  he  does  no  such  thing  without 
giving  the  agent  express  authority  to  make  the  represen- 
tation complained  of ;  except,  perhaps,  in  those  cases  where 
he  derives  a  benefit  £rom  the  agent's  act.  A  principal  holds 
out  his  agent  as  authori^Kd  to  transact  his  (the  principal's) 
business,  and  not  that  of  third  penons,  in  which  the 
principal  has  no  concern.  It  is  hardly  conceivable  that  he 
should  have  any  other  purpose  in  the  appointment  of  an 
agent ;  and  everybody  knows  it.  Consequently,  when  the 
plaintUT  goes  to  the  defendant's  agent  for  information  in  a 
matter  which  has  no  relation  to  the  defendant's  business,  he 
knows,  if  he  is  a  man  of  common  sense,  that  that  is  outside 
of  the  legitimate  purpose  of  the  agenoy,  and  that  he  most 
rely,  if  at  all,  upon  tiie  responsibility  of  the  agent  in  case 
false  information  be  given. 

If  the  principal  expressly  authorise  the  agent  to  make  the 
statement,  the  case  is  more  difficult ;  but  we  conceive  that 
the  same  principles  should  ap{Jy  as  if  the  principal  had 
himself  made  it.  If  he  is  aware  of  its  falsity,  or,  perhaps  if 
it  is  a  matter  peculiarly  within  his  own  means  of  knowledge, 
he  will  be  liable  for  permitting  his  agent  to  commit  the 
fraud  on  the  plaintiff.  But  on  what  principle  he  could  be 
held  liable  for  a  misrepieaentation  made  as  to  a  matter 
indifferent  to  him,  where  he  is  innocent  of  any  improper 
motive  in  allowing  the  agent  to  speak  for  him,  is  not  easily 
understood.  If  he  were  himself  to  make  the  statement,  he 
would  not  be  liable;  why,  then,  should  he  be  liable  for 
allowing  another  to  do  so  for  him  t    Hie  plaintiff  is  no  worse 
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oS  by  inquiiing  of  the  agent  than  if  he  h»d  inquired  of  the 
principal. 

It  ia  said  that  the  principal  ia  liable,  nnder  the  rule  that 
of  two  innocent  persons  he  who  enables  a  third  person  to 
commit  a  fraud  apon  the  other  must  sufFur  the  loss  (Nelson, 
J.,  in  Sandfurd  v.  Handy,  23  Wend.  260).  But  is  it  true 
that  the  principal  has  enabled  his  agent  to  commit  a  fraud 
on  the  plaintiff  1  In  most  cases  it  is  not.  The  plaintiff  has 
made  inquiry  of  the  agent,  not  beoanse  of  his  authority  to 
give  the  de^red  information,  but  because  he  potaeued  that 
information.  He  treats  him  for  such  purpose  not  as  an 
•gen^  but  as  one  acting  on  his  own  responsibility.  If  it  be 
replied  that  he  acquired  bis  information  by  reason  of  hia 
situatiou  in  the  defendant's  employment,  the  answer  to  this 
u,  that  such  a  connexion  between  the  defendant  and  the 
plaintiS  is  too  remote.  The  rule  of  liability  between 
innocent  persona  is  subject  to  the  rule  of  proximate  and 
nmote  cause.. 

Now,  in  all  probability  the  plaintiff  knew  nothing  of  the 
£act  that  the  agent  had  authority  to  make  the  representa- 
tion. The  presumption  is,  as  we  have  aeen,  that  it  was 
ontaide  of  hia  ordinary  powers,  to  the  plaintiff's  know- 
ledge ;  and  he  would  seldom  stop  to  inquire  into  the  matter. 
At  all  events,  the  burden  of  proof  should  be  upon  him  to 
show  that,  in  acting  upon  the  representation,  he  relied  upon 
the  defendant's  grant  of  authority. 

The  rule,  if  there  is  such  a  one,  that  a  principal  ia  sap- 
poaed  to  know  what  hia  agent  knowa,  is,  we  conceive,  con- 
fined to  the  case  of  contracts  and  sales.  It  probaUy  meams 
no  mora  than  this  :  that,  mutual  assent  being  essential  to 
binding  tianaactiona  in  contract,  that  is  wanting  where  a 
material  miarapresentation  has  been  made  by  one  having  a 
right  to  make  the  contract.  The  injured  party  haa  not 
agreed  to  do  or  accept  the  thing  for  which  the  principal 
leeka  to  bind  him  ;  and  thua  the  principal  ia  bound  by  the 
fraud  of  iiis  agent.  It  is  not  because  of  the  fraud  of  the 
agent;  since  the  same  result  would  follow  in  many  cases 
where  the  agent  himself  was  innocent,  aa  in  cases  of  mis- 
take. 

In  the  early  law,  under  the  old  writ  of  deceit,  where  we 
•le  to  look  for  the  true  significance  of  the  action  of 
deceit,  we  find  that  it  waa  neceasaiy  to  prove  fraud  directly 
upon  the  defendant.  And  there  ia  a  case  in  the  Year 
Booka  (9  Henry  VL,  53,  pi.  37  ;  8.  o.  Brooke's  Abr.  Accion 
twr  la  Ctue,  pi,  8)  involving  the  veiy  question  now  under 
consideration.  If  we  translate  it  correctly,  it  waa,  in 
■nbatance^  as  follows  : — 

Writ  <k  deceit  by  A,  against  B,  and  C,  in  the  sale  of 
Rumnmey  wine,  said  C.  blowing  it  to  be  sour  and  unfit 
for  use.  Bolf,  for  the  defence,  having  taken  certain  ob- 
jectjons  to  the  writ  (one  of  which  was  that  no  warranty 
waa  alleged),  which  were  overruled,  pleaded  for  B.  that 
the  wine  was  not  sour,  upon  which  issue  was  joined.  For 
C,  be  pleaded  that  he  sold  the  wine  bj/  B.,  Ait  tei-vant.  To 
which  Martin,  J,,  replied ;  But  "of  your  own  knowledge 
you  deceived  "  the  plaintiff — Rolf*  "  If  I  have  a  aervant, 
who  ia  my  salesman,  and  goes  to  a  fur  with  an  unaound 
horse,  or  other  merchaodiae,  and  aells  it,  will  the  party 
[pty]  have  an  action  of  deceit  on  the  caae  againat  me ! 
Clearly  not," — Mwrtin,  J.,  "  You  say  true  ;  for  you  did  not 
command  him  to  sell  the  thing  to  bim,  nor  to  any  person  in 
partioolar.  But  if  your  servant,  by  your  covin  and 
command,  sell  one  bad  wine,  he  shall  have  an  action  againat 
you  ;  for  it  ia  your  own  aale.  And  if  the  case  should  be 
that  you  did  not  bid  your  servant  sell  to  that  very  person, 
then  you  can  say  that  you  did  not  sell  to  the  plaintiff." 

Rolf  did  not  appear  to  take  much  comfort  from  this  last 
morsel,  replying  that  it  would  be  a  risky  thing  to  put  that 
into  the  mouth  of  the  common  people.  Tlaa  waa  A.D. 
1430. 

Mr.  Juatioe  Nelaon,  indeed,  aaya  that  this  caae  waa  over- 
ruled by  Lord  Holt  in  Hem  v.  Nicoli  {Sandford  v.  Handy, 
ftt;.)  But  the  report  of  that  caae  does  not  show  anything 
of  the  kind,  except  in  the  ground  of  the  decision,  which  haa 
itself  |been  overruled,  as  we  have  aeen.  The  point  decided 
in  Hem  v.  Nicole  is  distinguishable  from  the  case  in  the 
Tear-book,  on  the  ground  that  the  defendant  had  there 
obtained  a  benefit  from  the  agent'a  act.  And  though  thia 
waa  also  the  fact  apparently  in  the  other  caae,  that  was 
decided  at  a  time  when  the  form  of  action  precluded  any 


notice  of  such  fact.  This  old  case,  therefore^  alio  gnpports 
the  position  that  the  action  of  deceit  ia  not  the  proper  pro- 
ceeding, even  where  the  defendant  haa  derived  a  benefit 
from  hia  agent's  misrepreeentation. 

There  is  one  more  difficulty  worthy  of  notice,  presented 
by  the  dass  of  cases  in  which  it  is  held  that  the  principal 
ia  liable  in  tort  for  the  acta  of  miacondoct  of  his  agent  in 
the  conne  of  his  employment,  though  he  be  acting 
without  authority,  or  contnuy  to  the  express  instractiona 
of  hia  princqwL  (See  Willes,  J.,  in  Banniek  v.  EngUih  Joint 
Stock  Bank,  15  W.  R.  877,  265 ;  Whitmore  v.  Pearson,  18 
W.R.649;£unu  V.  i>au2<oi»,  22  W.  R.  20  ;  .ttmpiu  v.  lou- 
den Omnifna  Company,  1  HurL  ft  C.  526).  But  these  cassa  are 
not  easily  undeistood  except  upon  the  principle  of  a  special 
public  policy,  which  finds  it  important  to  hold  tiie  master 
responsible  for  the  extraordinary  condnct  of  his  agent  within 
the  line  of  the  agency.  In  Limptu  v.  London  Omiubui  Com- 
pany (attpm),  which  waa  a  caae  of  miaconduct  by  an  omnilMia 
driver,  Mr.  Juatice  Willea  refers  the  right  of  action  againat 
the  principal  in  part  to  the  impecuniosity  of  that  dass  o{ 
servanta.  "  There  ought  to  be  a  remedy,"  he  aaya,  "against 
aome  person  capable  of  paying  damages  to  these  injond  by 
improper  driving."  This  is,  doubtiess,  the  real  ground  of 
the  master's  liability  in  such  cases.  But  we  submit  that  a 
public  policy  which  points  to  a  atate  of  facta  which  varies 
with  almost  every  oaae^  and  often  fixea  a  liability  where 
there  ia  no  need  of  it  (for  agents  are  often  responiible), 
ahould  not  be  extended  to  a  new  and  different  claaa  of  cases. 

But  there  ia  a  better  reason  for  limiting  this  rale  of 
publio  policy.  The  negligence  or  misconduct  of  an  agent 
for  which  the  caaee  hold  the  principal  liable,  probably 
never  involvee  any  deep  moral  turpitude.  If  the  conduct 
of  the  agent  were  of  such  character,  the  principal  would 
not  be  held  liable.  For  instance— to  take  a  caae  often  put 
— if  a  servant  shoeing  a  horse  should  nukliciuualy  prick  blm, 
he,  and  not  the  maater,  would  be  liable  ;  though  it  would 
be  otherwiae  if  it  were  not  intentionally  done.  And  it  is 
immaterial  that  the  act,  in  caaee  of  thia  kind,  may  have 
been  intended  for  the  benefit  of  the  principal  See  the 
language  of  Blackburn,  J.,  in  Limptu  v.  London  Omnt&ut 
Company  (**p.),  quoted  with  approval  by  Brett,  J.,  ia 
Burnt  V.  Povdtom  (tup.). 

The  action  for  deceit  more  nearly  resembles  this  dass  of 
casea.  The  allegation  always  is  that  the  representation  waa 
made  "falaely  and  fraudulently."  A  lie  ia  charged,  and 
charged  to  have  been  told  with  the  base  motive  of  injuring 
another.  The  proof  need  not  be  ao  strong  in  all  cases; 
but  fimud,  actual  or  constructive,  must  be  made  out  Now 
it  can  no  more  properly  be  held  that  such  a  misrepreeenta- 
tion binda  the  principal,  than  that  the  other-mentioned 
malicioua  misconduct  of  the  agent  does  ;  and  aa  the  rule  of 
publio  policy  does  not  extend  to  the  latter  daaa  of  caaea,  it 
should  not  to  the  former. 

It  ia  to  be  observed  that  it  ia  no  answer  to  the  action  that 
the  defendant  ia  a  oorponttton.  It  is  settled  that  a 
corporation,  though  having  no  soul,  ia  liable  for  the 
auuiorised  deodt  of  its  Kgenta.  (See  BrtJaae  v,  Neti  Jertef 
Bailway  Company,  3  Yroom,  328 ;  Vance  v.  Mrie  Railway 
Company,  ib.  834,  335  ;  Fogg  v.  Grifin,  2  Allen,  1 ;  Ranger 
V.  Great  Wettem  Railway  Company,  5  H,  L.  Cas.  72  ;  ^doM 
V.  Wettem  Bank,  L.  R.  1  H.  L.  Sc.  145 ;  Uaekay  v.  Colonial 
Bank,  22  W.  R.  180)^  But  this  would  probably  be  other- 
wise where  the  miarepreaeutation  was  made  before  the 
incorporation  of  the  body.  In  such  case  the  action  shodd 
be  against  the  individuals  personally.  (See  AcUUe  t,  Wettem 
BatJi,  eupra). — American  Laic  Review. 


PowiBS  ov  ArpoiHTilXHT. — Among  the  recent  atatntea 
passed  was  one  to  alter  and  amend  the  law  aa  to  appoint- 
menta  nnder  powera  not  exclusive.  By  deeds,  wills,  and 
other  inittrumenta,  powers  are  frequently  given  to  appoint 
real  and  personal  property  among  several  objects,  in  such  a 
manner  that  no  one  of  the  objects  of  the  power  oaii  be 
exduded  by  the  dunee  of  the  power  from  the  share  of  the 
property,  but  without  requiring  a  substantial  share  of  such 
property  to  be  given  to  each  object.  It  is  now  enacted 
that  appointments  are  to  be  valid  notwithstanding  that  one 
or  more  of  the  objects  may  be  excluded. 
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MASTER  AND  SERVANT. 

We  take  the  foUowiag  oommonioation  on  this  sabjeot 
from  the  Central  Law  Journal : — 

The  mponsibility  of  one  man  for  the  contracts  or  wrongs 
of  mother  is  a  sabjeot  which  has  i^ven  rise  to  nnmeroos 
oontroTeisieB,  and  upon  which  the  law  m  some  respects  is 
not  fuUy  settled.    Matter  and  tenant  is  one  comprehensive 
relation  under  which  these  qnestions  have  arisen  ;  another, 
is  frineipal  and  agent.     Between  these  two  connexions  the 
Eie  is   n<it  very  distinctly   drawn,   and  to  some  extent, 
indeed,  they  may  be  considered  as  equivalent  or  synony- 
moaa.   In  general  it  may  be  said  that  the  technical  meaning 
of  the  word  tervant,  substantially  in  correspondence  with  its 
popular  meaning,  is  that    of  ui  employment   somewhat 
Dierior  to  an  agency.    A  servant  is  one  rather  employed  to 
perfoim  aoine   service,   wit     no  further  trutt  than    that 
neoessmrily  involved  in  sudi  service ;  while  an  agent,  in  addi- 
tion to  the  work  which  he  is  to  perform,  is  often  or  generally 
eatnuted  with  property  of  the  principal.    The  servtuat  acts 
under  a  naked  power;  the  agent  has  a  power  with  an  mteroL 
Partly  as  the  result  of  this  difference,  legal  controversies 
which  grow  out  of  the  relation  between  master  and  servant 
aia  more  frequently  cases  of  wrong  ;  those  which  pertain  to 
•gaooy  are  actiona  of  contrast,  including,  however,  the  wrong 
tifrmul,  which  may  be  said  to  constitute  the  connecting 
link  between  tort  and  contract. 

tionie  recent  cases  turn  upon  the  point,  what  is  necessary 
to  oonstitote  the  technical  relation  of  master  and  servant. 
In  Bradff  v.  Qilei,  1  M.  ft  Rob.  494,  Lord  Abinger  left  it  to 
thn  jury  whether  the  person  guilty  of  negligence  was  the 
■want  of  the  defendant.  In  Lackawanna  v.  Cktnewith,  62 
Peon.  St.  882,  a  railroad  company  was  held  liable  for  an 
inimy  where  the  plaintiff  was  allowed  to  attach  a  freight 
ear  tu  a  passenger  train,  though  contrary  to  the  "instmc- 
tioBS  and  rules  "  of  the  road,  and  though  agreeing  to  "run 
■11  risks,"  and  although  he  agreed  to  attend  to  the  brakes  on 
his  ear;  the  last  circumstance  did  not  make  him  their 
servant.  In  Fimn  v.  Philadelpfiia,  1  Sous.  469,  where  the 
defendants,  a  railroad,  were  accustomed,  when  live  stock 
CKxied  upon  the  road  was  attended  by  the  owner,  to  issue  a 
fne  drover's  ticket,  upon  hia  paying  the  freight  and 
releasing  them  from  all  liability  for  the  transportation,  also 
to  make  a  diaooont  of  25  per  cent,  upon  the  freight,  and  the 
plamtiC^  a  drover,  was  injured  by  a  collision,  he  was  held  to 
hs  tpatienger,  not  a  servant  of  the  road,  and  to  have  a  right  of 
action.  In  Williamton  v.  Wadiieorth,  49  Barb.  294,  the  civil 
engineer  and  travelling  agent  of  a  manufacturing  company 
was  held  to  be  a  aerMtnt  within  the  meaning  of  a  statute 
which  makes  stockholden  personally  liable  for  debts  due  to 
their  labourers,  teraantt  and  apprentices.  One  who  makes 
temporary  nae  of  tiie  services  of  another's  servant  may  be 
iiable/or  the  acts  of  soch  servant.    Wood  v.  Cobb,  1 S  Allen  58. 

Tbit  Mine  lialHlity  arises  though  a  person  is  not  the  owner 
or  manager  of  a  steamboat,  and  has  no  authority  to  hire, 
oontral,  or  discharge  its  employees,  if  it  is  navigated  by  him 
or  for  him.  And  if  navigated  t^  him  or  for  him  jointly 
with  another  person,  the  acts  and  negligences  of  sudli 
employves  are,  in  law,  those  of  him  and  his  associates, 
jointly  and  severally,    fay  v.  Davidton,  18  Minn.  623. 

Bvidenoe  of  the  contract  between  the  plaintiff  and  the 
defendant  corporation,  in  which  the  plaintiff  agreed  to  keep 
defendant's  horses  and  to  furnish  them  with  hay  and  other 
things,  and  to  board  a  m«n  in  case  the  defendant  should 
reqniie  a  man  to  take  care  of  the  hones ;  and  evidence  that 
B  was  in  the  defendant's  employ,  and  that  he  was  sent  to 
take  care  of  the  horses  by  another  of  the  defendant's 
■srvsnts,  and  in  accordance  with  the  recommendation  of  the 
defendant's  general  superintendent,  is  sufficient  to  leave  to 
the  jury  the  question  whether  B  was  the  defendant's  agent 
while  foroishing  hay  to  the  horses,  and  consequently 
rendered  the  defendant  liable  for  B's  negligence.  Stone  v. 
Weitem,  38  N.  T.  240. 

The  defendant,  having  hired  a  horse  and  carriage  from  the 
plainlM^  tntmsted  the  horse  to  A,  the  servant  of  B,  an  inn- 
keeper, to  be  fed.  In  oonaeqnence  of  A's  not  replacing  the 
bit,  the  horse  became  unmanageable,  and  the  horse  and 
eaniage  were  damaged.  Held,  A  was  to  be  considered  as 
tba  defendant's  servant,  and  tne  action  was  maintained, 
■flofi  V.  Warner,  60  Barb.  198. 


A  gas  company,  having  been  notified  that  gas  was 
escaping  from  pipes  which  it  had  introduced  into  the  cellar 
of  a  house  at  the  request  of  A.,  the  occupant,  sent  S.,  one  of 
its  servants,  to  ascertain  where  the  leak  was.  Be  lighted  a 
match  in  the  cellar,  and  caused  an  explosion,  which  severely 
injured  A.'s  child,  seven  years  old,  who  was  in  the  house. 
Held,  an  action  by  the  child  against  the  company  should  be 
sustained,  althoogh  the  pipe  was  put  in  by  the  plaintiff's 
father,  as  the  duties  of  S.  extended  to  finding  the  leak,  and 
the  accident  originated  in  the  improper  method  of  examin- 
ation.   Lannen  v.  Albany,  Jbc,  Co.,  46  Barb.  264. 

Where  money  was  sent  by  express  to  B.,  in  care  of  K., 
with  the  consent  of  B.,  and  K.  delivered  the  money  to  F., 
who  absconded  with  it,  and  the  jury  found  that  F.  wss  not 
the  agent  of  the  person  sending  the  money  :  Held,  it  must 
be  taken  that  B.  consented  that  K.  should  act  for  him  and 
that  the  person  sending  the  money  was  not  respimsible  if  E. 
failed  to  deliver  the  money  to  the  right  person.  Sykei  v. 
BaUt,  26  Iowa  521. 

y.  was  a  passenger  on  a  street  horse-car,  and,  on  its 
arrival  at  a  point  of  intersection  with  a  steam-railroad,  the 
crossing  was  occupied  by  a  train  of  steam-cars,  and  the 
horse-car  stopped  to  wait  the  passage  of  the  train.  After 
the  train  had  crossed  the  street,  the  flagman  of  the  steam 
railroad  signalled  the  driver  of  the  car  to  go  forward,  and  he 
did  BO,  and  at  the  same  time  the  train  backed  and  struck 
the  car  before  it  had  quite  crossed  the  track,  injuring  V. 
Held,  in  an  action  against  the  horse-railroad,  the  fact,  that 
the  driver  had  been  directed  to  obey  the  signals  of  the 
fiagman,  and  did  so  obey  them,  did  not  make  the  flagman  an 
agent  of  the  horse-railroad.     Chicago  v.  Yolk,  46  111.  175. 

One  receiving  his  share  of  the  crop  for  work  on  land  is  not 
a  servant.  Burgen  y.  Carpenter,  2  8.  C.  7.  See  further, 
KiUion  v.  Power,  61  Penn.  St.  429. 

The  distinction  between  tervant  and  aMtraetar  has  given 
rise  to  very  numerous  cases  relating  to  the  liability  of  an 
alleged  master  for  the  wrong  or  neglect  of  his  employee. 
The  decided  weight  of  modem  authority  is,  that  a  contraotor 
is  not  a  servant,  chiefly  upon  the  grouud  that  he  assumes  an 
independent  responsibility,  and  is  not  under  the  control  of 
his  employer  with  reference  to  the  mode  of  executing  his 
contract.  It  is  obvious,  however,  that  servants  working  for 
stipolated  wages  are  still  contractors  ;  and  the  oumeroua 
and  conflicting  cases  upon  the  subject  have  turned  upon  the 
precise  relative  position  of  the  parties,  on  terms  of  mutual 
agreement  which  established  one  or  the  other  of  these 
relations.  That  the  employee  follows  an  imlependent  occu- 
pation in  which  he  may  be  presumed  skilful  is  not  decisive 
against  the  employer's  liability.  Thus,  in  Brachett  v.  habke, 
4  Allen  138,  the  employee  was  a  carpenter,  hired  to  repair 
an  awning,  which  afterwards  fell  upon  the  head  of  a 
passenger  in  the  street,  and  the  defendnnts,  the  employers, 
were  held  responsible.  In  Sadler  v.  Heniodt,  4  £U.  h,  B. 
670,  Lord  Campbell  says :  "  What  difference  can  it  make 
that  Pearson  was  an  independent  labourer  to  be  paid  by  the 
job.  The  defendant  might  have  said  '  Fill  up  the  hole  in 
the  road,  &tt(  not  <w  yen  are  now  doing  it,  lest  when  a  horse 
goes  over  the  place  he  may  be  injured.' "  lb.  579.  In  the 
same  case  (lb.  678),  Crompton,  J.,  says  :  "  It  is  only  un  the 
ground  of  a  contractor  not  being  a  servant  that  I  can  under- 
stand the  authorities"  that  the  work,  in  the  prosecution  of 
which  an  injury  was  done,  was  performed  upon  the  land  of 
the  defendant,  and,  more  especially,  that  it  naturally  or 
necessarily  produced  what  the  law  deems  a  nuuonee,  are 
considerations  which  have  sometimes  bad  much  weight  in 
charging  the  owner  of  such  property  for  the  negligence  of 
even  a  eontractor.  See  Chicago  v.  Robbint,  2  BlMk  418 ; 
&orrt  v.  Utiea,  17  N.  T.  104  ;  M'Oamiu  v.  Oitizent,  Jkc,  40 
Barb.  S80  ;  Siioert  v.  Nerdlinger,  30  Ind.  63.  As  has  been 
already  remarked,  however,  the  weight  of  authority  recog- 
nises the  distinction  between  the  contractor  and  a  servant ; 
and  the  leading  case  of  Buth  v.  Steinman,  1  B.  &  P.  404,  in 
which  it  was  noticeably  disregarded,  may  be  considered  as 
now  overruled. 

While  the  liability  of  the  master  for  the  mere  negligence 
of  his  servant  seems  perfectly  well  settled,  the  cases  are  not 
entirely  reconcilable  with  reference  to  his  liability  for  wUf%U 
wrongi  of  the  servant,  though  done  in  connexion  with  th* 
master's  business.  The  strong  tendenoy.  however,  of  the 
more  recent   decisions    is,    to    hold  the  master    equally 
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reapoiuible  for  both  clanes  of  injury.  Tbe  question  bas  of 
late  bean  moat  fieqaently  raised  in  sctiona  against  railroad 
oompaniee  for  acts  of  force,  unjustifiable  in  kind  or  azoeariTO 
in  degree,  oommitted  by  their  condocton  or  other  officers 
from  violation  of  tbe  roles  of  the  company. 

In  Seymour  ▼.  Qretmeood,  80  L.  J.  Ex.  378  ;  7  H.  &  N. 
8(8,  Williams,  J.,  well  expresses  the  principle  of  liability 
npoa  which  the  moat  recent  oases  seem  to  proceed.  "  It  is 
argaod  that,  thongh  it  cannot  be  denied  that  the  defendant 
authorized  his  guard  to  superintend  the  oonduot  of  the 
omnibus,  generally,  and  that  that  autborifymnst  include  an 
authority  to  turn  out  any  passenger  wbo  misconducts 
himself,  yet  that  it  givea  no  authority  to  turn  out  aa 
niiofiienduig  passenger.  Bat  by  giving  the  guard  authority 
to  turn  out  an  oSiendiDg  passenger,  the  defendant  necessarily 
gave  him  also  authority  to  judge  for  himself  who  should  be 
considered  an  offending  passenger."  Aoc.  Ooff  v.  Oreat,  8 
EL  k  El.  672,  where  the  act  complained  of  was  the  arrest  of 
the  plaintiff  for  the  benefit  of  the  company,  there  being 
authority  to  arrest  a  passenger  for  travelling  without 
payment  of  his  fare,  and  the  court  held  that  the  station- 
master  and  tbe  policeman  bad  implied  authority  to  arrest 
those  whom  he  believed  to  be  guilty,  aad  if  there  was  a 
mistake,  it  was  a  mistake  made  within  the  scope  of  their 
authority. 

But  in  the  late  case  of  PtiUoon  v.  The  London,  lire.,  L.  R. 
2  Q.  B.  631,  the  important  distinction  was  made  that  when 
a  lailroad  company  would  itself  have  no  right  to  arrest,  a 
wrongful  arrest  by  one  of  its  employees  would  not  render 
the  company  liabls,  as  where  the  plaintiff  was  detained  in 
oostody  by  two  polioamen,  under  the  orders  of  tbe  station- 
master,  for  non-payment  of  the  freight  of  a  horse,  the 
oompaoy  would  have  a  right  to  detain  the  horse,  but  not  to 
arrest  the  owner,  and  therefore  the  action  for  false  imprison- 
ment did  not  lie. 

Some  other  leading  cases  will  show  the  course  of  authority 
upon  the  same  subject 

The  general  rule  is  Isid  doirn  that  a  master  is  liable 
where  an  act,  though  done  without  special  orders,  is  one 
which  the  servant  was  justified  in  doing,  and  was  oaslulfoUy 
done.    OUmaHm  v.  N.  T.,  So  Burb.  239. 

The  plaintiffs  horse,  in  charge  of  his  servant,  who  was 
guilty  of  negligence,  was  killed  in  consequence  of  a  span  of 
horses  belonging  to  tbe  defendant,  which  had  run  away 
with  its  coa(»iman,  it  running  against  a  feed  waggon.  Held, 
although  A  was  guilty  of  no  fault  or  negligence,  tbe  action 
was  maintainable  if  A  caused  the  injury  by  running  against 
Hu  waggon,  though  solely  with  a  view  to  his  personal 
safety,  if  the  act  was  a  prudent  one  for  the  purpose  of 
stopping  tbe  horses.     Wolfe  v.  Jfersersau,  i  Dner  473. 

A  master  is  responsible  where  his  servant,  while  felling 
trees  by  his  order,  and  in  the  scope  of  his  buranesn,  either 
wilfully  or  negligently  trespassed  upon  land  of  tbe  plaintitt 
iMttreU  V.  Ha^at,  8  Sneed,  20.  The  defendant  gave  a 
general  direction  to  his  servant  to  dear  the  snownom  a 
roof,  which  was  done  by  throwing  it  into  the  street,  whereby 
a  man  was  killed.  Held,  under  a  statute  which  authorized 
an  action  for  an  injuiy  causing  death,  tbe  master  was 
responsible.    AWu>f  i.  Wolf,  2  Hilt,  344. 

A  dty  railroad  is  liable  for  the  forcible  and  malicious 
ejection  of  a  passenger  from  the  platform  of  a  car,  it  being 
left  to  tbe  driver  to  determine  whether  a  passenger  is  un- 
lawfaDy  on  the  platform.  Meyer  v.  Secord,  8  Brown,  805. 
So  an  action  was  maintained  where  the  defendants,  omnibus 
proprietors,  directed  their  gunrds  to  remove  disorderly  pas- 
sengers ;  aad  one  of  the  guards,  erroneously  considering  the 
plaintiff  disorderly,  ejected  him  carelessly  and  with  excessive 
force.    Sefmomr  v.  QrtenvMod,  7  H.  A;  N.,  856. 

On  the  other  hand  it  has  been  sometimes  held,  though 
this  can  hardly  be  considered  the  prevailing  rale,  that  if  the 
servants  of  a  railroad,  exceeding  their  authority,  unlawfully 
expel  a  paosenger  from  the  cars,  the  company  is  not  liable ; 
nor  for  any  unnecessary  violence  in  ejecting  a  passenger. 
Bibbard  v.  N.  Y.,  16  N.  Y.,  465. 

The  de&ndant,  owner  of  a  bridge,  employed  A.  as  toU- 
keeper.  A  vidons  dog  of  A.  bit  tbe  plaintiff  but  tbe 
defendant  bad  not  personally  kept  or  harboured  the  dog,  nor 
authorized  the  keeping  of  him,  nor  was  tbe  di^  necessary 
for  tbe  business  in  wbich  A.  was  employed.  Held,  the  ds- 
Cindant  was  not  liable.    Bofar  v.  Stutg.  S8  CaL  681. 


An  action  was  held  not  maintainable  under  the  following 
circiunstances  : — The  infant  sou  of  the  plaintiff  asked  leave 
of  B.,  the  defendant's  servant,  to  ride  on  a  wagon  which 
B.  was  driving.  B.  said  ha  might  ride  when  he  got  up  the 
hill.  A.  caught  hold  of  the  wagon  between  tbe  front  and 
hind  wheels.  B.  started  the  horses  into  a  trot,  and  A.  was 
thrown  down  under  a  wheel  and  badly  hart.  Wright  v. 
Wileox,  19  Wend.  343. 

And  the  general  role  has  been  laid  down  that  a  master  is 
not  responsible  for  the  wilful  or  criminal  wrong  or  trespass 
of  hia  servant.  Jonet  v.  Bart,  2  Salk.  440;  OolemaaY.  Richa, 
16  Com.  B.  104 ;  Bvhbertty  v.  Ward,  8  Ezeh.  830.  Or  that 
the  injury  must  arise  in  tbe  execution  of  some  service,  law- 
ful in  itself,  but  negligently  or  unskilfully  performed,  and 
not  be  a  wanton  violation  of  law  by  the  servant^  though 
occupied  about  the  master's  business.  Moore  v.  Sanbome, 
2  Mich.  519. 

This  was  the  point  decided  in  tbe  leading  case  of  M'MatMi 
V.  OridcM,  1  E.  109,  where  the  Court  of  King's  Bench  went 
into  an  examination  of  all  the  authorities,  and  after  much 
discussion  and  great  consideration,  held  thai^  by  committing 
a  wilful  wrong,  the  servant  virtually  abandoned  his  master's 
business,  who,  therefore,  was  not  linble  to  the  party  injured 
— and  text  books  of  authority  have  fiavonred  this  view.  See 
2  Greenl.  Evi.  62,  168 ;  2  Kent,  6th  ed.  268 ;  1  Sharsw. 
Blackstone,  481. 

The  plaintifl^  having  purchased  a  railroad  ticket,  iq>plied 
to  A.,  the  employee  charged  with  that  duty,  to  have  his 
baggage  checked,  and  by  abusive  language  and  threatening 
gestures  provoked  a  quarrel,  in  which  A.  struck  him  with 
a  hatchet.  Judgment  for  the  defendant.  LUtUY.Wetniore, 
19  Ohio  St.  110.  An  incorporated  district  is  not  liable  in 
trespass  for  illegal  service  of  a  horse  of  the  plaintiff  by  one 
of  its  officers,  for  alleged  violation  of  an  ordinance  which 
did  not  actually  occur.    Fox  v.  Northern,  3  W.  &  S.  108. 

A  leading  case  on  this  subject  is  Coleman  v.  Richet,  16 
Com.  B.  103.  That  was  action  against  a  wharfinger  for  tbe 
act  of  A.,  his  servant.  A.  fraudulently  and  falsely  signed 
a  receipt,  acknowledging  the  delivery  of  certain  wheat  of  B. 
at  the  wbarf,  to  be  shipped  to  the  order  of  the  plaintiff, 
whereby  the  plaintiff  was  led  to  pay  the  price  to  B.  It  ap- 
peared that  the  plaintiff  was  accustomed,  with  the  knowledge 
of  the  defendant,  to  pay  for  all  wheat  delivered  for  him  at 
the  wharf,  upon  the  seller's  producing  the  defendant's  re- 
ceipt. It  was  held  that  the  act  of  A.  was  not  so  far  within 
the  Hcope  of  his  authority  or  course  of  employment  as  to 
render  the  defendant  liable  to  the  plaintiff  for  the  loss  sus- 
tained by  tbe  payment  made  to  B.  JCBTIB,  0.  J.,  says,  p. 
117 :  "Tbe  defendant's  agent  bad  only  authority  to  give  re- 
ceipts for  goods  wbich  had,  in  &ct,  been  delivered  at  the 
whiurf.  .  .  .  Numerous  actions  were  brought  .  .  .  against 
news-agents  for  libels  cootuned  in  newspapers  sold  by  their 
servants  over  the  counter ;  the  liability  of  these  persons  was 
put  ....  upon  tbe  ground  that  the  servant  was  acting 
strictly  within  the  scope  of  his  employment,  and  conra- 
qitently  the  master  was  liable  for  hia  act.  So,  where  bakers 
have  been  held  to  be  liable  criminally  for  the  excessive  and 
exorbitant  use  of  alum  in  making  bread.  .  .  .  So,  also,  in 
the  various  cases  agunst  brewers  for  the  illegal  use  of  drugs 
in  their  trade.  So,  in  the  case  of  a  servant  negligently 
driving  his  master's  carriage.  ....  When  Board  gave  a 
receipt  for  wheat  which  had  never  been  delivered,  ...  be 
was  not  acting  for  his  master,  but  contrary  to  his  duty,  and 
against  his  master's  interest."  (See  also  Orant  v.  Norway, 
10  Com.  B.  665 ;  Bubbertty  v.  Ward,  8  Exch.  330).  In  the 
same  case — p.  119 — Cripwsll,  J.,  pointedly  says:  "He 
was  not  employed  to  represent  that  to  be  true  which  ha 
knew  to  b«  false."  V.  U. 


liADT  Lawtibs  in  Avbbioa. — Mrs.  Bdva  A.  Lockwood, 
the  lady  lawyer  of  Washington  City,  is  still  poshing 
bnsineKS.  She  has  recently  entered  suit  for  Mis.  C.  Sosan 
Raugh,  against  Thomas  Leake,  for  $630,  borrowed  money. 
It  is  said  that  Leake  engaged  to  marry  Mrs.  Bangh,  and 
she  loaned  him  the  money,  and  also  gave  her  note  to  enable 
him  to  set  up  in  business  preparatory  to  the  consnnnnation 
of  the  marriage  ;  but  that  he  left  and  went  to  another  city, 
and  refuses  now  to  fulfill  his  part  of  the  contract  by 
marrying  her. 
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IMPRISONMENT  FOR  DEBT. 

The  piimitiTe  mle  of  law  among  all  nations  has  been  that 
the  debtor  shall  answer  for  his  debt  with  his  persnn,  that 
inability  to  pay  or  insolvency  is  a  orime^  and  the  insolvent 
HtUe  (if  at  all)  better  than  a  thie£  The  role  of  law  which 
has  been  accepted  in  modem  times  is  the  reverse  of  the 
primitive  role  in  all  these  respects ;  for  (putting  fraud  aside) 
the  debtor  shall  now  answer  for  his  debt  with  his  property 
only  and  not  also  with  his  person,  his  inability  to  pay  or 
insolvency  is  a  civil  result  only,  and  an  insolvent  person  is 
in  no  respect  r^^arded  as  a  criminal.  This  inversion  of  the 
law  corresponds  to  an  inversion  of  the  morality  or  manners 
of  the  respectively  contrasting  epochs ;  for  the  laws,  which 
are  powerless  to  create  institutions  witboat  morality  as 
their  basis,  ate  also  powerless  to  keep  institutions  alive 
when  morality  has  forsaken  them.     Or,  to  quote  from  the 

rch  of  M.  Jourdain  which  he  made  upon  the  occasion  of 
abolition  of  imprisonment  for  debt  in  France,  in  1867, 
*'If  yon  could  maintain  this  institution  during  yet  a  few 
yean,  and  keep  it  alive  amongst  your  laws,  yoo  oould  not 
keep  it  alive  amongst  the  manners  of  your  people.  It  is  a 
dead  branch  ;  if  yon  avert  the  axe  from  it,  it  will  of  itself 
detach  and  fall  off  from  the  tree."  This  passage  expresses 
very  aptiy  the  lesson  which  the  history  of  the  institution  of 
impriaonment  for  debt,  as  given  by  Bii .  Hardonin,  teaches. 

Amongst  the  Jews,  imprisonment  for  debt  was  a  preva- 
lent institution ;  but  among  that  people,  the  chief  traces  of 
it  are  to  be  found  in  the  provisions  mitigating  the  cruelty 
Ol  it,  e^.,  in  Exnd.  xxi.  2,  "  If  thou  buy  a  Hebrew  servant, 
six  years  he  shall  serve,  and  in  the  seventh  he  shall  go  out 
free  for  nothing."  Again,  in  Levit.  xxv.  89-47,  "And  if 
thy  brother  that  dwelleth  by  thee  be  waxen  poor,  and  be 
sold  unto  thee,  thou  shalt  not  compel  him  to  serve  as  a 
bondsman,  but  as  a  hired  servant ;  and  as  a  sojoamer  he 
shall  be  with  thee,  and  shall  serve  thee  until  the  year  of 
jubilep.  And  if  a  sojourner  or  stranger  wax  rich  hy  thee, 
and  thy  brother  that  dwelleth  by  him  wax  poor,  and  sell 
hiniself  unto  the  stranger  or  sojourner  by  thee,  after  that 
he  is  sold,  ha  may  be  redeemed  again  ;  one  of  his  brethren 
may  redeem  him."  Similar  passages  will  be  found  in 
Deuteronomy  xv.  7-8. 

Amongst  the  Indo-Chinese,  it  tppean^  from  the  digest  of 
Bindn  Law,  that  a  creditor  might  adopt  various  mcraes  of 
enforcing  payment  of  his  debt,  and  among  them  the  follow- 
ing mode,  which  was  called  the  forcible  mode,  namely,  "  be 
might  imprison  the  son  or  wife  of  the  debtor,  or  imprison 
his  cattle,  or  way-lay  the  debtor  at  his  house,  and,  by  means 
of  stripes  and  otherwise,  compel  him  to  pay." 

Amongat  the  Egyptians,  it  appears  that  imprisonment 
tar  debt  existed  beiore  the  reign  of  Sesostris  or  (as  some 
think)  of  Boochoris,  for  it  is  attributed  to  each  of  these 
monarchs  as  a  signal  merit  that  he  abolished  the  institution, 
substituting  for  it  the  following  institution,  which,  it  will 
be  seen,  has  not  altogether  abandoned  the  remedy  against 
the  person  of  the  debtor,  namely — The  debtor  was  in- 
famous, and,  upon  his  death,  was  deprived  of  the  rights  or 
•olaces  of  burial,  which  to  a  religious  people  were  more 
Taiuable  than  all  worldly  honours  ;  whence  it  customarily 
happened  that  the  debts  were  paid  through  the  pious  fears 
of  the  relatives  of  the  deceased  man. 

Among  the  Greeks,  it  appears  that  the  Thebans  had  a 
law  enaUing  a  debtor  to  deliver  his  children  to  the  creditor 
in  satisfaction  of  his  debt;  that  the  like  law  prevailed 
among  the  Athenians,  but  was  abolished  by  Solon,  who  also 
(following,  it  is  said,  the  law  of  Egypt)  abolished  altogether 
the  institution  of  impriitonment  for  debt. 

Among  the  Romans,  the  Uw  of  debt,  as  is  well  known, 
was  peculiarly  severe,  and  remained  unmitigated  until  a 
comparatively  late  epoch.  We  find  in  Gains  iv.  21-25,  that 
a  Roman  creditor  was  in  certain  cases  furnished  with  a 
mode  of  execution  called  "per  Tnaniu  injectionem,"  whereby 
be  arrested  the  person  of  his  debtor,  and,  unless  the  debtor 
prodooed  a  responsible  person  [vindex)  to  answer  for  the 
debt,  led  him  to  his  own  house,  and  put  him  in  chains 
{domum  duetbatvr  ab  acton  et  mnciebatur),  A  debtor  who 
failed  to  pay  might  also  be  handed  over  to  his  creditor 
(addictai),  and  when  that  happened  became  in  mancipio, 
M.,  in  a  condition  of  free-bondage,  in  which  he  differed 
little  from  a  slaT&    The  following  passage  from  Jayj  yii. 


19,  expresses  graphically,  but  without  exaggeration,  the 
unhappy  condition  of  insolvent  Roman  debtors : — Sorie  iptd 
cimaimbir  et  nexum  inibant.  Dande  et  qui  ante  next 
fiienmt,  eredOoribtu  tnuMnntitr  et  neetebantur  alii.  Freme- 
bant  teforiipro  tibertate  et  imperio  dimicatitet  domi  a  eivibut 
captot  et  oppreuot  eue."  And  Tacitus,  in  his  Sixth  Annal, 
alludes  to  this/etKfrre  malum  as  having  proved  "teditiomtm 
dtucordiantmque  ertberrina  cmua."  It  is  this  severity  of 
the  original  law  of  debt  that  accounts  for  the  expression  in 
Justinian's  Institutes,  iy,  6,  40  : — "Sum  quoque  qui  crtdi- 
toribus  SUM  ionu  ceuit,  ti  poMea  aliquid  adquitierit,  quod 
idoneum  emolumetaun  habeat,  ex  integro  in  id  quod  facere 
potest  creditom  eum  eo  cseperiunfur .-  inhtmutnum  enim  erat 
epoliatum  fortuuii  suit  in  aolidum  damnairi."  The  condition 
of  Roman  debtors  was  In  fact  such  as  to  frequently  call  for 
the  direct  interference  of  the  State,  which,  in  numerous 
instances,  reduce  the  rate  of  interest  by  one  hslf,  as  we  find 
in  Livy  vi.  18,  "  ffaad  aequi  laeta  pa>ribu>,  wmunctarium 
tantum  ex  unciario  foenut  factum,"  and  we  find  the  like 
phrase  in  livy  vii.  27.  And  by  the  Lex  Poetdia  Papinia, 
323,  B.C.,  the  nexum  was  abolished  at  least  for  Rome,  so 
that  debtors  could  no  longer,  in  virtue  simply  of  their  own 
engagements,  be  reduced  into  slavery ;  but  imprisonment 
for  debt  under  the  decree  or  judgment  of  a  court  of  justice 
survived  that  law,  and  the  better  opinion  is,  that  the  law 
in  question  did  not  extend  to  Italy  ontU  the  first  century 
before  the  Christian  era. 

Upon  the  fall  of  the  Republic  and  the  accession  of  the 
Emperors,  a  new  application  was  given  to  the  mode  of 
execution  for  debt  by  imprisonment  of  the  person.  The 
Airmers  of  the  imperial  taxes  (puUieani),  scattered  all  over 
the  Roman  world,  applied  it  in  a  manner  which  is  said  to 
have  been  most  pitiless,  and  perhaps  the  execration  which 
has  attached,  and  which  still  continues  to  attach  in  the 
popular  mind  to  the  tax-gatherer,  is  an  evidence  of  the 
relentiesa  severity  of  his  procedure.  And  imprisonment 
under  a  decree  or  judgment  of  the  Conrts  oontinued  under 
the  Empire  as  under  the  Republic,  with  this  one  mitigation, 
that  the  creditor  was  bound  to  allow  his  debtorf  when  in 
prison,  to  be  inpplied  from  without  with  the  provisions 
necessary  for  his  sunteoance,  and  exposed  himself  to  a  penal 
action  in  case  he  refused  to  do  so. 

With  the  accession  of  Constantine,  OhziBtiaaity  snooeeded 
to  Polytheism  as  the  State  religion,  and  the  inflnenoe  of  the 
bishops  was  extended  in  some  instances  successfully  in  pro> 
curing  the  deliverance  of  prisoners  for  debt  from  tiieir  im-  . 
piisonment.  A  law  of  Yalentinian  and  of  Valens  II.  (885 
A.D.)  confirmed  this  privilege  to  the  bishops.  But  subject 
to  such  occasional  relaxations,  the  institution  of  imprison- 
ment for  debt  remained  even  until  tiie  reign  of  Justinian, 
and  it  also  survived  all  the  legislation  of  that  monarch.  At 
the  most  the  treatment  of  the  debtor  while  in  prison  vraa 
rendered  a  little  more  humane. 

With  the  arrival  of  the  dark  and  barbarous  middle  ages, 
the  severity  of  the  primitive  law  of  debt  revived,  accom- 
panied with  imprisonment  and  torture,  and  its  subsequent 
mitigation  is  to  be  attributed  to  three  causes,  and  to  be 
distinguished  by  three  epochs,  namely,  the  eetablishment  of 
the  feudal  system,  the  epoch  of  the  Crusades,  and  the 
institutions  of  Saint  Louis.  It  is  said  that  the  mother  of 
Saint  Louis  (Blanche  of  Castille)  procured,  by  her  entreaties 
in  one  solitary  instance,  tbejrelease  from  the  private  prison 
of  the  metropolitan  of  Pari>,  of  some  peasant  girls  who  were 
confined  therein  for  debt.  Her  son  endeavoured  to  extend 
this  mitigation  generally  to  deserving  persons  innocently 
insolvent.  In  the  first  place  by  two  separate  ordonnances 
in  1264  and  1256,  he  forebade  the  officers  of  his  own 
government  to  apply  the  process  of  arrest  to  debtors  either 
as  a  mode  of  execution  for  debt  or  as  a  means  of  compelling 
the  appearance  of  the  debtor  in  court.  But  owing  to  the 
weakneHS  of  his  government,  and  to  the  oircumstanoe  that 
the  great  lords  and  the  ecclesiastics  exercised  almost  co- 
ordinate jurisdictions,  the  royal  ordonnancea  were  by  no 
means  as  e£Scacious  as  their  generality  might  suggest ; 
indeed,  it  has  been  said  that  they  proved  entirely  ineffica- 
cious. Even  the  trades-people  of  the  towns  claimed  to 
assert  and  succeeded  in  asserting  their  rii;ht  to  imprison 
their  debtors  in  private  prisons  of  their  own,  that  seeming 
to  be  the  most  expeditious  manner  of  obtaining  payment 
of  their  debts.     And  ultimately   iu   the  oidonnanoe  da 
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MouliuB,  in  IS 66,  tha  right  of  imprisonment  for  debt  was 
expressly  recognized. 

It  wna  not  in  fact  until  the  18th  centnry  in  France  (and 
the  same  remark  is  true  of  Kngland),  that  the  expediency  of 
abolishing  impriiiooment  for  debt  began  to  be  mooted.  In 
particular,  in  France,  by  a  series  of  decrees  dated  respec- 
tively the  15th  September,  1791,  the  15th  August,  1792,  and 
the  30th  March,  1798,  imprisonment  for  debt  was  abolished 
in  nil  cases  excepting  in  the  matter  of  public  accountants 
who  were  debtors  to  the  State,  but  the  institution  was 
again  reTived  in  1797  by  a  series  of  urdoonances  of 
that  year.  This  wavering  policy  was  again  repeated  in 
France  about  a  generation  later ;  a  decree  of  the  9th 
March,  1848,  having  again  suspended  the  institution,  but 
which  was  subsequently  re-established.  Ultimately,  bow- 
ever,  by  a  law  of  the  22nd  July,  1867,  the  institution,  after 
lengthened  and  animated  debates  in  the  Legislative  As- 
sembly and  in  the  Senate,  was  abolished,  and  the  present 
state  of  the  law  of  France  apon  the  matter  was  definitively 
settled,  as  M.  Hardonin  thinks ;  but  the  law  has  had  »s 
yet  but  a  short  period  of  trial,  and  it  is  not  impossible 
among  a  people  so  lively  as  the  French  that  the  settlement 
of  the  question  may  be  re-opened,  and  that  at  no  very 
remote  date. 

In  England,  after  the  efforts  of  Daniel  Defoe,  Edmund 
Burke,  and  Sir  Samuel  Bomilly  had  been  exerted  with 
little  effect  toyrards  the  abolition,  or,  at  all  events,  the 
mitigation  of  the  law  of  imprisonment  for  debt ;  the  work 
was  taken  up  by  Lord  Brougham  about  the  year  1830,  who 
demanded  that  the  remedy  should  be  confined  to  esses  of 
fraud,  contumacy  or  contempt,  and  bad  faith,  and  not  ex- 
tended to  the  case  of  innocent  but  unfortunate  debtors  ;  he 
ugued  that  the  imprisonment,  while  it  was  in  no  respeot  a 
satisfaction  of  the  debt,  was  also  both  in  itself  and  in  its 
associations  demoralizing ;  the  soul  of  inan  was  being 
sacrificed  to  the  rights  tk  property.  But  the  efforts  of 
Lord  Brougham  were  also,  in  the  first  instance,  unsuccess- 
ful. The  objections  to  the  abolition  of  imprisonment  were 
chiefly  two,  namely,  that  it  would  encourage  men  to  break 
their  engagements,  and  that  it  wonld  greatly  restrict  com- 
mercial transactions  by  removing  the  securities  for  pay- 
ment, and  generally  by  undermining  the  confidence  of 
traders.  But  more  recently  the  principles  for  which  Lord 
Brougham  contended  have  been  accepted,  arrest  on  mesne 
process  having  been  abolished  in  1838  and  arrest  on  final 
process  in  1868,  with  the  exceptions  enumerated  in  the 
respective  statutes  abolishing  the  same,  and  which  exer- 
tions are  in  substance  cases  of  firaud,  contumacy  or  con- 
tempt, and  breach  of  trust, — The  Law  liagagine  and  Beviea. 


EXTENT  OF  RIGHT  TO  LIGHT  ACQUIRED  BY 
THE  DISPOSITION  OF  THE  OWNER  OF  TWO 
TENEMENTS. 

The  rule  is  well  known  that  where  the  same  person  owns 
a  house  having  the  enjoyment  of  certain  lights,  and  also 
land  adjoining,  and  sells  ihe  house  to  another  person, 
"  although  the  lights  be  new,  he  cannot,  nor  can  any  one 
who  claims  under  him,  build  upon  the  adjoining  land,  so  aS 
to  obstruct  or  interrupt  the  enjoyment  of  those  lights." 
(SwaruborougK  v.  Coventry,  9  Bing.  306).  The  principle 
upon  which  this  rule  was  based  in  the  case  where  it  seems 
to  have  been  first  laid  down  (Palmer  v.  FletcKer,  1  Lev. 
122),  was  that  no  man  shall  derogate  from  his  own  grant. 
Both  at  law  and  in  equity  it  seems,  however,  always  to 
have  been  assumed  that  the  extent  of  the  light  thus 
impliedly  granted  was  the  same  as  that  of  the  ordinary 
right  to  light  against  a  third  person,  as  to  which,  to  use  the 
words  of  MeUish,  L.  J.,  the  courts  "  had,  long  before  the 
Prescription  Act,  held  that  it  did  not  entitle  the  owner  to 
every  ray  of  light  that  might  happen  to  came  through  the 
wioaows,  and  that  he  could  not  maintain  his  action  for  the 
obetmction  of  light  unless  he  could  make  oilt  that  the  com- 
fort of  his  house  was  diminished  by  the  deprivation  of  light, 
CT  that  he  was  prevented,  if  he  was  the  owner  of  business 
premises,  from  carrying  on  bis  business  in  the  same  manner 
as  he  was  accustomed  to  carry  it  on  before." 

In  the  recent  case  of  Leteh  r.  SehMtier  (22  W.  R.  633,  L. 
B.  9  Cb.  468),  ao  ingenious  attempt  was  made  to  introdnoe 


a  distinction  between  the  rules  of  law  and  of  equity  on  this 
subject.  The  plaintiffs  were  the  sub-lessees  of  bosineas 
premises  held  under  a  lease  from  the  Skinners'  Gompaay. 
The  defendant,  under  a  subsequent  agreement  for  a  kase 
from  that  company  of  an  adjoining  plot,  had,  as  the 
plainti&  alleged,  obstructed  the  light  coming  to  the  win- 
dows of  their  premises,  and  they  filed  a  bill  to  restrain  him 
from  interfering  with  their  lights.  The  Master  of  tke  RoUs 
thought  thai  the  lease  from  the  Kdnners'  Ccmpany, 
containing  the  general  words  "  together  with  all  ,  ,  ,  . 
light;  easements,  advantages,  and  appurtenances  whatso- 
ever, thereto  belonging  or  in  anywise  appertaming, " 
constituted  a  grant  of  "  all  the  lights  of  the  house  "  as  they 
existed  at  the  time  of  the  lease  from  the  Skinners'  Company, 
and  that  since  the  ordinary  covenant  for  quiet  enjeyment 
provided  that  whatever  had  been  granted  should  be  enjoyed 
without  any  molestation  or  disturbance,  the  defendant,  who 
had  notice  of  the  tenancy  of  the  plainti£b,  took  his  plot  of 
land  with  notice  of  a  n«trictive  obligation  attached  to  it ; 
and  that  upon  the  principle  of  TuUi  v.  Moxkoj/  (2  Phil,771) 
a  court  of  equity  would  interfere  to  prevent  any  rioU^ion 
of  such  obligation.  The  learned  jud{;e,  tbeiefore,  thooght 
it  was  not  incumbent  upon  hin  to  ascertain  whether  there 
existed  that  material  interference  with  the  plainti&'  hght 
which  in  the  ordinary  case  of  adjoining  owners  is  neaesssiy 
to  enable  an  action  to  be  maintained  at  law,  or  an  injunc- 
tion to  be  obtained  in  equity  in  case  of  obstruction  of  lights. 
If  any  interference  whatever  were  proved,  it  constitntod  a 
breach  of  the  covenant,  and  an  injonction  ought  to  b« 
granted  to  restrain  it. 

While  the  Master  of  the  RoUs  was  at  great  pains  to 
explain  and  illustrate  the  doctrine  of  the  oonrt  with  refer- 
enoe  to  restraining  breaches  of  covenants  in  deads  of  grant 
"in  aid  of  the  eigoyment  and  possession  granted,"  be  seems 
to  have  rather  taken  for  granted  that  tlus  doctriDS  wu 
applicable  to  the  case  before  him.  He  does  not  sesm  to 
have  discussed  at  length  the  preliminary  qnestion  ai  to 
whether,  under  the  circumstances  of  the  case,  the  lease 
conferred  any  special  right  to  light.  On  appeal,  the  Lords 
Justices  were  clearly  of  opinion  that  there  is  no  diffsrenos 
in  the  extent  of  the  implied  right  to  light  acquired  by  the 
disposition  of  the  owner  of  two  tenements  and  that  acquired 
by  twenty  years  user.  Was  there  then,  they  inquired,  an^ 
express  grant  in  the  deed  of  a  greater  right  than  this 
ordiiuuy  easement  1  They  held  that  there  was  not ;  that 
the  use  of  the  word  "  lights,"  among  the  general  words  in 
the  lease,  "  meant  nothing  bnt  the  ordinary  right  to  light, 
namely,  that  well-known  easeiB«it  which  has  been  known 
and  has  existed  in  the  law  from  time  immemorial,''  and  that 
the  covenant  for  quiet  enjoyment,  in  its  ordinary  shapes 
could  not  in  any  way  enluge  the  rights  granteid  in  the 
previous  part  of  the  deed.  It  is,  as  James,  hJ.,  pot  it, 
nothing  more  than  a  covenant  tlut  the  grantor  shall  have 
that  which  has  been  purported  to  be  granted  to  him. 

The  effect  of  the  decision  is  that  the  question  of  infringe- 
ment of  right  to  light,  is  to  be  tried  on  exactly  the  same 
principles,  whether  such  right  may  have  been  acquired,  by 
prescription  or  by  the  disposition  of  the  owner  of  two  tene- 
ments, and  whether  the  question  aribes  at  law  or  in  equity. — 
SolicUori'  Journal. 


RECENT   DECISIONS. 

COMMON  LAW. 

GoRBia  V.  SooTT,  Ex.  22  W.  B.  676,  L.  B.  9  Ex:  126. 

Neglect  of  Statutory  Duty, 

The  short  point  in  this  case  was,  that  although,  according 
to  Couch  v.  Steel  (2  W.  R.  170,  8  E.  ft  B.  402),  an  aotkm 
lies  against  one  who  neglects  a  statutory  duty  at  the  suit  of 
a  person  injured  by  the  neglect,  yet  that  general  proposition 
must  be  limited  to  the  esse  where  the  mischief  which  the 
plaintiff  has  suffered  is  the  kind  of  mischief  which  the 
statute  was  intended  to  prevent.  The  plaintiff,  therefore, 
whose  sheep  had  been  washed  overboard,  was  held  not 
entitled  to  maintain  an  action  against  the  shipowner,  on  the 
gronitd  that  if  certain  precautions  had  been  observed  which 
were  enjoined  by  the  Privy  Connoil  under  th«  Contagtoos 
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Dinaan  (Animals)  Act,  1869,  solely  with  the  view  of 
praT«ntiiig  the  spraad  of  diaease,  the  lou  would  not  have 
occuned.  The  point  is  new  (for  the  case  of  Blamirtt  t. 
UMOukin  €md  Totiithire  Smhtay  Company,  L.  R  8  Ex. 
383)  referred  to  by  Pollock,  B.,  has  really  nothing  to  do 
witik  it),  bat  the  decision  in  reasonable  and  logical,  for  the 
aotiatn  in  soofa  cases  is  based  on  the  fms^atioD  of  the 
iateaded  purpose  by  the  illegal  neglect ;  or,  in  other  words^ 
the  plaintiff  oomplains  of  his  not  having  tkat  benefit  which 
the  atatote  intended  to  confer  on  him. — SoUeiton'  JounuU. 


SBYIEW8. 


n»  Bvfnmt  Oomrt  of  JwUcattav  Act,  187$,  with  Sxpla- 
natarg  Noia.  "Bj  FsKKif as  Olivxb  HATim,  of  Linooln's 
Inn,  Barristar-at-Law,  Late  Fellow  of  Caiag  College, 
CBmbridg&  London:  Wm.  Maxwell  and  Son.  Dablin: 
Hodges,  Foster,  and  Co.,  and  B.  Bonsratby.  Calcutta : 
Tliacker,  Spink,  and  Co.  Melboome :  C.  F.  MazwelL 
187i. 

Tai  Judicature  Aot  (or  England  has  attracted  many  com- 
mentators, and,  doubtless,  will  receive  more  attention  when 
ik,  together  with  the  roles,  comes  into  force.  So  great  will 
be  the  diange  in  the  Enj^liah  system  that  the  old  prae- 
titiooers,  of  both  brandies  of  the  profigssion,  in  the  Common 
Law  Courts,  will  positively  be  more  at  a  loss  than  the 
beginners,  for  the  principles  and  practice  are  to  be  so  much 
ebaaged  that  the  old  learning  will  be  useless  and  probably 
dangiraus,  unless  it  be  used  so  as  to  avoid  the  habit  and 
manner  of  tbe  old-  practice.  Under  these  ciicomstanoes, 
then,  each  edition  of  the  Act,  annotated  by  competent 
Ishwysfs,  is  a  boon  to  the  profession,  who  most  perforce 
undisstsiid,  or  try  to  understand,  the  easential  changes  in 
the  theray  of  our  law.  Bqnity  and  law  have  not  been  oom- 
pletdy  fond,  even  by  the  latest  action  of  tbe  Legislature, 
and  herein  lies  the  chief  difficulty ;  if  the  distinction  between 
Ugsland  equitable  estates,  for  instance,  had  been  abolished, 
the  carrying  on  of  a  suit  would  have  been  simpli&ed,  but 
we  venture  to  think  that  the  relations  have  been  made  only 
mors  delicate  and  oomplioibted  in  their  management  in 
soita.  Hie  practitioaar,  therefore,  will  gladly  welcome  the 
■ssistsniau  which  he  can  obtain  with  very  little  trouble  from 
the  notes  which  Mr.  F.  O.  Haynes  has  appended  to  the 
above-mentioned  edition  of  the  Act.  It  'was  compiled 
before  the  Rules  were  uttered,  and  consequently  does  not  go 
into  the  details  of  practice,  but  is  therefore  the  better 
suited  for  giving  the  reader  a  clear  idea  of  the  altered  form 
of  legal  prooedare.  It  is  unnecessary  to  say  that  the  p<^ts 
of  divervuuce  and  analogy  are  deariy  and  learnedly  pointed 
out  by  tahe  editor,  wltoee  raputatimi  is  a  guarantee  for  the 
value  of  his  w<nk;  but  it  is  important  to  observe  that 
while  Mr.  Haynes  writes  from  an  Equity  lawyer's  point  of 
view,  he  finds  much  to  commend  and  little  to  blame 
although  it  was  asserted  while  the  Act  was  t»  trantUu  that 
Equity  ptmci|des  and  interests  were  being  sacrificed  to 
CoDunon  Law  claims  and  baribarism.  Had  Mr.  Haynes 
been  a  if  in  Prku  advocate,  we  fancy  he  would  have  found 
&ult  with  some  sections  which  he  views  now  with  oom- 
plaoency,  particularly  those  leaving  tbe  right  of  new  trials 
and.iqtpeals,  bills  of  exceptions,  and  costs,  in  the  hands  of 
the  Judges  exclusively.  It  is  felt,  at  least  in  Ireland,  that 
these  particular  provisions  would  have  a  tendency  to  fetter 
and  weaken  the  independence  of  the  Bar,  and  we  trust 
will  be  considered  when  our  measure  may  oome  on  for 
discussion.  Although  we  do  not  rsmembco'  to  have  seen 
tiiis  question  mooted  by  the  English  legal  journals — and  it 
does  not  of  course  strike  a  lawyer  accustomed  only  to 
Jnwtioe  in  the  Equity  Courts — we  should  imagine  that  it 
Dan  hardly  have  been  passed  tub  tUtntio  by  Englidi  prac- 
titknem 


JUDIOUL  BsroBM. — ^The  Daily  Nmn  says :— The  Oovstn- 
iBent  have  ano<ber  opportunity  of  taking  op  a  thread 
drog^ped  by  their  predecessors,  for  judicial  reform  will  not 
be  ooBplete  till  tbne  is  an  English  official  who  corresponds 
«itb  the  Froourator  Fisad  of  Scotland. 


COITBT     PAPEBS. 

OFFICE  HOUKS  DURING  VACATION. 

COMMON  LA  W  COURTS. 
Offioss  open  every  day  from  11  to  1  o'dock. 

CONSOLIDATBD  CHAMBER. 
EiTarj  Friday  up  to  16th  October. 

CHANCERY   OFFICES. 
On  Tuesdays  and  Fridays  from  11  to  8  o'clock  up  to 
14th  October. 

PVBLio  RiooBD  Omoi.— Every  day  from  11  to  4  o'clock. 

'LANDED  ESTATES  COURT. 
Offioss  open  on  Tuesdays  ud  Fridays  from  IS  to  2  o'dodc 
op  to  10th  October. 

Bboobd  or  Xnu  Omoi.— Every  day  from  11  to  1 
o'dock. 

PROBATE  COURT. 
Offices  open   every  day  from   11  to  2  o'okxk,  except 
Saturday,  on  that  day  11  to  1  o'clock. 

BANKRUPTOT  AND  INSOLVENCY. 
Offices  open  every  day  from  12  to  S  o'oiodk.    The  Comt 
sits  at  11  o'clock  on  Tuesdays  and  Fridays. 

DEEDS  REGISTRY  OFFICE. 
Every  day  from  10  to  4  o'dook. 


COURT  OF  BANKRUPTCY. 

SUnNGS  FOR  NEXT  WEEK,  w  far  M  Appointed. 

MONDA  Y. 

Before  the  Chid  Clebk,  at  13  o'clock. 


BUtKBOPTS 


Richard  M.  Sadlisr  Prove  debts 
James  D.  Beresford  RefsKnoe 
John  Kennedy        Prove  debts 


WATOBa  o*  amtMQ 


Kavanagk 

OlHumiEelUm 

MaOiMot 


TUESDAY. 
Before  the  Oodbt,  at  11  o'dock. 


John  Rehan 

1st  public  sitting 

QBrio» 

Michael  Russell 

do 

Stenart 

J.  W.  &  R.  Ronan 

do 

Lynch 

Patrick  Mooney 

do 

Perry  ^  Co. 

Robert  Conrtney 

2nd  oompositioD  sitting 

Thomas  J.  Curtis 

do 

aiewan 

Same  matter 

Final  examination 

Jona 

John  Mason  and  P. 

do 

Cats  4  Clay 

Looby 
James  Allison 
Stephen  Riekard 
Richard  Bell 

do 
do 

Caietiaay 
FinMtriCo. 

do 

Boyd 

Aaron  Boak 

do 

Stewart 

Eyre  Silk 

do 
Application  to  dismiss 
debtor  Bummons 

BarHgan 
CronMm  4  Co. 

The  following  at  12  o'clock. 


Arrangement 


Sale 


IMkm4  Co. 


Before  the  CHIxr  Clibk,  at  12  o'doek. 


Robert  Courtney 
Same  matter 
George  P.  Hagrath 
Patrick  Hanlon 


Prove  debts 
Title  and  posting 
Prove  debts 
do 


Perry*  Co. 

~    '  T. 


HiSa* 
HeaOan 


FiltgeraU 
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WB ONES  DAT. 
Before  the  Codbi,  at  II  o'clock. 


Show  causa  against     Morion  ^  Pbtniett 
adjudication 


Before  the  Chiif  Clebk,  at  12  o'clock. 


TBURSDAr. 
Befi>re  the  Chief  Clkbe,  at  12  o'dook. 


Patrick  Hoonej 


Prore  debts 


Rj/nd 


FRIDA  Y. 
Before  the  CousT,  at  11  o'dook. 


James  Harbinson 

Ist  public  sitting 

Murray 

Patrick  Dillon 

do 

Mddoti  4  Son 

John  M'Crory 

2nd  composition  sitting 

Scatlan 

Same  matter 

Final  elimination 

FoUrta^Sm 

John  Woods 

do 

Oldham  4  Eaton 

Hngh  H<Kenzie 

do 

Larkinif  Co. 

Patrick  Mason 

do 

Mathetot 

'William  Cresswell 

do 

AfcUJietoi 

Joseph  Cresswell 

do 

MathetD$ 

John  R.  Duggan 

do 

Larkin  <f  Co. 

John  Nolan 

do 

Larkia  if-  Cb. 

Robert  Grogan 

Application  for  certifi- 
cate 
Confirm  sale 

MathttBt 

Michael  Broderick 

ffamitton  4  Oraig 

The  following  at  12  o'dock. 


Arrangement 


Sale 


Banrlta 


Before  the  Cbiif  Oubk,  at  12  o'dook. 


John  M'Crory 


Prove  debts 


ADJTTBIOATIONS  IN  BANKSUFTCT. 

Gleeson,  John,  Killamev,  county  Kerry,  baker.  Sittings,  Tut*- 
day,  Smtember  22,  and  Friday,  October  9.  CSn^  md 
Clay,  solrs. 

Manden,  John,  Annalee  House,  Cootehill,  eoanty  Cavan, 
farmer.  Sittings,  Tuetdoj/,  September  22,  and  Fridat/, 
October  9.    Rynd,  solr. 

O'SulIivan,  Michael,  Clonakilty,  connty  Cork,  draper.  Sittings, 
Friday,  September  26,  and  7\m<<%,  October  18.  LarSin 
and  Coj,  solrs. 

Qnigley,  Edward,  Glonmany,  county  Donegal,  grocer.  Sit- 
tings, Friday,  September  26,  and  Tuesday,  October  13. 
Kemaa,  solr. 


DIVtDEiniS  IN  BANKBXTFTCT. 

Gilmore,  Robert,  Londonderry,  draper  and  tailar.  1st  and  final 
dividend,  7i.  3d.  in  the  £.  C.  H.  James, official  assignee. 
Cronhelm  and  TMat,  solrs. 

Jermyn,  Joseph,  Belturbet,  Oavao,  grocer.  1st  and  final  divi- 
dend. U^d.  in  the  £.  0.  M.  James,  official  assignee. 
Hamilton  4  Craig,  solrs. 

Melkle,  Archibald,  trading  as  A.  Meikle  and  Co.,  Temple-lane, 
Dublin,  rectifying  distiller,  let  dividend,  7{d.  in  the  £. 
L.  H.  Deering,  official  assignee.     Foriythe,  solr. 

O'Connor,  Richard,  Queen-street,  Dublin,  grocer.  Ist  and  flnal 
dividend,  2s.  2^.  in  the  £.  C.  H.  James,  official  as- 
signee.   Stuart,  solr. 

O'Donnell,  John,  Hohill,  Leitrim,  spirit  dealer.  1st  dividend, 
2s.  lid.  in  the  £.  L.  H.  Deeriog,  official  assignee. 
Hamilton  and  Craig,  solrs. 

Biebardson,  Samuel  H.  J.,  Stephen's-green,  Dublin,  draper. 
1st  dividend,  68.  in  the  £  on  new  debts ;  2ttd  dividend. 
Is.  lid.  in  the£  on  old  debts.  C.  U.  James,  official 
aasignee.    Molloy  imd  Watton,  solrs. 

Smyth,  James,  Banbridge,  connty  Down,  hardware  merchant. 
1st  dividend.  Is.  4d.  In  the  £  new  debts;  and  a  dividend 
of  6}d.  in  the  £  on  old  debts.     C.  U.  James,  official 

assignee.    Browning,  solr. 


DUBLIN  STOCK  AHD  SHAKE  LIST. 

AUaDBT 

SEPT. 

l>ESCBrPTION  OF  STOCK 

1^ 

Sat. 

ilon. 

Tnes. 

Wed. 

Thur 

88 

29 

31 

1 

S 

3 

•Paid 

Oovamment. 

—  jpeConiolt 

—  KewipoStoek 

IKDU  STOCK. 

U 

9iU 

??f. 

% 

■(•r 

9?liff 

—  S  p  c  Jnlj  'SO)  Trstble.  at 

—  4pcOct.'88rBk.of  Irel. 

— 

(0614 





— 

— 

I02( 

lOZ^J 

xca4 

loai 

— 

Banks. 

too    Bank  of  Ireland 

^o8» 

— 

— 

^ 

£jj 

vH 

as    BOemian  Bamtint  Ok     .. 

S4l 

11* 

S<>l*o 

H  Mmuter  Bant  (UmUei) 

— 

»i 

— 

30    NaUonalBant    .. 

^i 

(»«( 

— 

b.Sl 

6» 

IS    NatUmalqfLiMrp'KUtd) 

I4t 

— 

ut 

— 

141 

25    Provincial  Bant 

— 

*» 

OO 

<¥*{ 

10   Bofol  Bant 

fPi 

?f* 

30i 

94 

Bfam. 

too   ClWof  Oablin   .. 
50    Dublin  A  Liverpool  Steam 

vm-i 

_ 

_ 

lOSU 

io6 

io6i 

Ship  BulldtDg.  Co. 
10    Dandalk  (Umlted) 

6~ 

z 

^h 

«~ 



"• 

UlnMb 

ii  BereliawnfUmUed) 

-- 

■^ 

— 

■- 

-/* 

->* 

7    Capt  Copper  M.  Co.  (Ht'i) 

»7 

.. 

— 

— 

^^  Wlcklov  Copper     .. 

^ 

Ill 

zH 

— 

— 

MUoellameoaa. 

10    Alliance  A  Dab.  Cons.'  Qah 

— 

— 

loti 

totH 

•oi 

— 

9|  Dublin  Tramvoayt 

M 

— 



JO    Helfaat  uii  Northern  Cos. 

^ 

— 

^ 





fr? 

50    C<  rk  and  Bandon 

as 

^m 

as-4< 

za 

_ 

100    Dublin  and  Belfast  Janet. 

4i| 

— . 

. 

._. 

100    Dublin  and  Drogheda 

"Si 

— 

._ 

"S 

US 

100    Dublin,  W'klow,  A  W'ford 

rx 

T6 

?<^ 

76| 

lOO    Gt.  Northern  and  Western 

IS,, 

—. 

100    Or.  Southern  and  Western 

lOgf 

I06i 

io8| 

io8| 

— 

100    M  dland  Ot.  Western 

8o| 

5oS 

— . 

53    Waterford  and  LImeriek  .. 

.. 

%H 

3«t-a  3«l-a 

^- 

BMUwajr  Freferenoe. 

100    BeUkstANth-nCos,4pc 

— 



94 

9* 

— 

— 

100          Do.            do.      ti  p  c 

— 



— 

IO»| 

too    D.,W.,*W.,e  percent   .. 

«*)! 

■  — 

— 

— 

— 

50    D..W.,*W.,6pe(18«)) 



S4 

— 

n 

54 

so       Do.           do.        asw) 

m 

•*■ 

.. 

ICO    Gt.Soath'n  A  Wesfn4pe 

— 

— 

— 

99 

100    Mid.  Great  Western,  i  p  c 

mi 



— 

— 

— 

50    Watrd.ALlmerlck,epcrd 

xd 

— 

— 

— 

— 

loo    Do.,4ipe 

— 

zd 

•^ 

— 

— 

9<>+7 

SO   Do.,  new  red,  1860-72, 6  p  e 

— 

V* 

» 

— . 

-* 

so   Da,  new  red,  1873, 6  p  e  .. 
Railway  Debentnrmk 



zd 

— 

— 

— 

— 

-    BeUhstANtb'nCos,4pe 

— 

— 

-^ 

-. 

97 

^ 

-    D.,  W,  A  W.,  4i  p  0 

— . 

too 

.» 

— 

too 

— 

—    Gt.  Sonth'n  A  West'n,  4  p  c 

— 

.— 

— 

— 

- 

get 

—    Irish  Nth  Weatn  1st  0  S  p  e 

_ 

— 

— 

lOOl 

_ 

too 

—   WaterrdAUmerlcfc4ipc 

— . 

— . 

<»« 

100 

_ 

— 

-    Do,4|pc 

— 

— 

lOZl 

■— 

— 

*  Shares  not  fslly  paid  up  are  given  In  llaHct. 
IMUik  Bate— uriHsconnt- Si  per  cant.,  STtb  August,  1S7«. 
Of  Deposit— 3  per  cent.,  20th  August,  1874. 
Name  Days— September  Itth  and  SMh,  1874. 
Aeconnt  Days— September  16th  and  80th,  IRT4. 
On  Saturdays  business  commences  at  II  a.m.,  and  the  Stock  Brokers' 
OfBces  close  at  1  p.m. 


BIBTH8.  MAEEIAQES.  ASTO  DEATHS. 

BIRTHS. 
COCHRANE— August  81,  at  Charlamont.i>laoe,  Armagh,  the  wile  «{ 
George  C.  Cochnuie,  Esq.,  solicitor,  of  a  son. 


MARRIAGES 

MARTIN  and  6DBBIN8— At  the  Parish  ChnnA,  Bmff,  Caunij 
Limerick,  by  the  Rev.  George  Gough  Oabblos,  Beotar  of  Kilpeacaa, 
uncle  to  the  bride,  aadsted  by  Eev.  T.  Dickson,  Vk»r  of  Bmll,  John 
Robert  Martin,  Esq.,  Cayuga,  County  of  Haldimond,  Canada, 
barrlflter-at-law,  and  Crown  Attorney  for  tiie  County,  seoond  wan  e< 
Riobard  Martin,  Esq.,  Sheriff  of  that  County,  and  grandson  of  the 
late  Colonel  Richard  Martin,  H.F.,  of  Balltnahlnch,  in  the  Cmmty 
Oalway,  to  Sally,  youngest  daughter  of  Joseph  L.  Gubblns,  Esq.,  of 
BalHncoUon  House,  in  County  Limerick,  and  gianddaaghter  ot  the 
late  George.Oonah  OnbUns,  Esq.,  of  Wardstown  Castlei 

O'BRTBN  and  PATRICK— August  2C.  at  Southport,  LancaafalTe,  hr 
the  Kev.  K  B.  Chvke,  D.D.,  Vicar  of  Christ  Church,  Bean  Hewitt 
O'Bryen,  Esq.,  sun  of  R.  H.  O'Bryen,  Esq.,  aolldtar  and  Notary 
Public,  Qaeenstown,  to  Msggie,  only  daughter  of  J.  G.  Patrick,  Esq., 
Cralgton  House,  Glasgow. 

DEATHS. 

MEADE — August  28,  at  the  residence  of  her  mother,  Maryroount- 
terrace,  Dalkey,  after  a  long  and  lingering  Illness,  Loeis  A(nas, 
youngest  and  dearly-beloved  daughter  of  the  late  Stephen  Mode, 
Esq.,  solicitor,  formerly  of  Limerick.  Australian  and  Amerloaa 
papers  please  copy. 

OWEN-Septemb^  1,  at  23  Dnnvllle-avenue,  RaneJagli,  Charlotte, 
the  eldest  surviving  daugfator  of  the  late  Geusa  T.  Owen,  Esq, 
solicitor,  of  the  CHy  of  Dublin,  aged  70  yeara 
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ELECTORAL  BIOHTS  OF  IRISH  PEERS. 

It  might  have  been  supposed  that  the  rights  of  Irish 
peers  with  regard  to  their  electoral  capacities  would  by 
this  time  have  been  sufficiently  clear,  as  it  has  been  the 
sobjeet  not  only  of  statutory  enactment,  but  also  of 
judicial  decision.  But  the  late  case  of  Lord  Rendlesham 
T.  Howard  (L.  R.  9  C.  F.  252)  apparently  indicates  that 
there  still  exists  in  some  minds  a  certain  degree  of 
doubt  on  the  subject  The  appellant  resided  in  the 
eastern  division  of  the  county  ol  Suffolk,  and  claimed  a 
rijght  to  beplaoed  on  the  raster  of  Toters  for  that 
division.  iW  daim  was  refused  by  the  revising 
barrister,  and  Lord  Rendlesham  appealed,  and  the 
Court  of  Common  Pleas  unanimously  upheld  the 
decision  of  the  revising  barrister.  The  appellant,  it 
appears,  was  an  Irish  peer,  and  was  not,  and  never  had 
been,  a  representative  peer,  or  a  member  of  the  House 
of  Commons,  and  he  was  subject  to  no  other  incapaci- 
ties, but  was  otherwise  duly  qualified  as  an  elector, 
except  for  the  fact  of  his  being  an  Irish  peer. 

As  to  when  peers  were  first  excluded  irom  voting  at 
elections  for  members  of  the  Lower  House  does  not 
exactly  appear,  but  some  returns  preserved  by  Prynne 
and  other  antiquarians  show  that  they  did  actually 
exercise  the  privilege  in  the  earlier  periods  of  our 
oonatitutional  history.  The  statute  laws  in  force  with 
rward  to  the  political  position  of  the  Irish  peers  are  the 
4tb  article  of  the  Act  of  Union  (39  &  40  Geo.  III.,  c. 
67),  and  a  Resolution  of  the  House  of  Commons  of  the 
27th  April,  1802,  which  was  also  made  a  standing 
Order  of  House.  By  the  former  of  these  it  is  enacted 
that,  "  Any  peer  of  Ireland  shall  not  be  disqualified 
from  being  elected  and  serving  for  any  county,  city,  or 
borough,  unless  he  shall  previously  have  elected  to  sit 
in  the  House  of  Lords ;  but  so  long  as  he  sits  in  the 
Home  of  Commons  he  is  not  entitled  to  the  privil^e  of 
peerage ;"  and  by  the  latter  it  was  resolved,  that  "  no 
peer  of  this  realm,  except  such  peer  of  that  part  of  the 
United  Kingdom  called  Ireland  as  shall  for  the  time 
being  be  actually  elected,  and  shall  not  have  declined  to 
serve  for  any  county,  city,  or  borough  of  Great  Britain 
hath  any  right  to  give  his  vote  in  the  election  of  any 
member  to  serve  in  Parliament.  From  these  it  follows, 
that  any  Irish  peer,  not  being  one  of  the  twenty-eight 
representative  peers,  has  a  right  to  sit  for  any  con- 
stituency in  Great  Britain,  and  that  if  elected  he  has  a 
right  to  vote  at  any  election  for  a  member  of  the  House 
of  Commons,  but  otherwise  he  has  no  electoral  capaci- 
ties at  alL 

The  Act  of  Union  has,  in  fact,  enacted,  that  if  an 
Irish  peer  has  been  elected  a  member  ai  the  Lower 
House,  he  loses  for  the  time  being  his  status  as  a 
nobleman,  and  is  reduced  to  that  of  a  commoner.  He, 
of  course,  enjoys  all  the  rights  incident  thereto; 
smonsst  others,  that  of  voting  at  elections.  Were  it 
nut  for  this  4lh  article,  an  Irish  peer  would  be  in 
exactly  the  same  position  as  a  Scotch  peer,  and  though 
not  sitting  in  the  House  of  Lords  as  a  representative 
peer,  he  still  could  not  sit  for  a  constituency.  Irish 
peers  then,  it  appears,  may  be  divided  into  three  classes, 
so  far  as  their  Parliamentary  rights  are  concerned — 
1st.  Hie  twenty-eight  representative  peers,  who  sit  in 
the  House  of  Lorob,  and  enjoy  all  tAe  privileges  of 
peers ;  2nd.  Those  peers  who  have  been  elected  for  any 


constituency  in  Great  Britain,  who  sit  in  the  Lower 
House,  and  enjoy,  for  the  time  being,  all  the  electoral 
rights  of  commoners ;  and  3rd.  The  remainder  of  the 
peers,  who  sit  in  neither  House  of  Parliament,  and 
have  no  electoral  capacities  whatever. 

This  last  class,  to  which  the  appellant  belonged, 
appears  to  occupy  a  somewhat  anomalous  position,  yet 
such  are  their  real  rights,  as  follows  from  the  con- 
struction of  the  statutes,  and  also  from  the  decision  in 
the  Druitwtch  Case  (2  Knapp  &  Ombler's  SI.  Cas.  65), 
with  reference  to  Lord  Southwell.  In  the  recent  report 
of  the  Select  Committee  appointed  to  consider  the  state 
of  the  representative  peerages  of  Scotland  and  Ireland, 
it  was  recommended  that  Irish  and  Scotch  peers  should 
not  be  disabled  from  sitting  in  the  House  of  Commons 
for  any  constituency  in  the  United  Kingdom.  It  may 
possibly  occur  to  some  future  Committee  to  suggest 
that  all  Irish  and  Scotch  peers,  except  the  representa- 
tive peers,  should  have  the  right  of  voting  at  Parlia- 
mentary elections,  as  well  as  offering  themselves  as 
candidates  at  those  elections.  If  that  suggestion  were 
acted  upon,  there  would  be  no  anomaly  m  the  pro- 
ceeding; while  it  would  give  to  some  noblemen  an 
interest  in  political  elections,  who  at  present  have  no 
seat  in  the  Upper  House,  and  no  Farliamentaiy 
connexion  whatever. 


NOTANDA. 


C.  L.  P.  A.  Act,  1870,  s.  A;  queHion  of  title;  viable 
inefms. — Motion  that  action  be  remitted  to  the  Recorder 
of  the  City  of  Dublin,  unless  security  for  costs  given. 
The  action  was  for  £100  damages,  for  assault  and 
battury ;  and  £1)0,  for  breaking  and  entering  plaintiffs 
chamber  and  ejecting  her.  The  defendants  deposed 
that  the  plaintiff  had  no  visible  means ;  that  they  did 
not  commit  the  acts  complained  of  {  but  that  one  of 
them,  acting  for  his  son,  SLsked  the  plaintiff,  she  then 
being  a  trespasser  in  his  son's  house,  to  withdraw,  and, 
she  having  refused,  endeavoured  to  remove  her,  using 
no  unnecessary  force.  The  plaintiff  replied  that  she 
was  entitled  to  a  share  in  a  valuable  leasehold  interest 
in  a  house  and  21  acres  of  land  at  G^rrymoyle,  county 
Wexford;  that  the  defendants  entered  her  sleeping- 
room  in  Lower  Mecklenburgh-street,  Dublin,  and 
dragged  her  off  her  bed,  and  down  the  stairs,  scratched 
her  arms,  and  took  her  veil  and  gloves  from  her  trunk 
and  tore  thein.  Plaintiffs  statement  as  to  the  assault 
was  corroborated  by  J.  Wall  and  Sylvester  Stamp. 
The  latter  deposed  also  that  he  and  one  J.  F.  Hickey 
were  in  partnership,  carrying  on  business  as  grocers  in 
the  house  in  Mecklenburgn-street,  where  he  still  re- 
sided ;  that  Hickey  having  absconded,  leaving  him  in 
sole  possession  of  the  house,  he  induced  his  sister  the 
plaintiff  to  come  there  on  a  visit,  where  she .  lawfiilly 
was  at  the  time  in  question.  The  defendants  rejoined 
that  they  did  not  know  what  share  plaintiff  might  have 
in  the  premises  in  Garry moyle,  but  that  she  and  her 
brother  were  living  in  a  state  of  abject  misery  in 
Mecklenburgh-street,  where  they  slept  on  the  boards 
with  no  bed  of  any  kind;  that  it  was  untrue  that 
Sylvester  Stamp  had  any  right  to  the  house  or  carried 
on  a  partnership  there,  said  house  having  been  taken 
by  J.  F.  Hickey  under  a  lease  (rofurred  to),  and  that 
one  of  the  defendants,  and  not  said  Sylvester  Stamp, 
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was  left  in  possession  by  said  Hickey ;  ihat  Hickey  was 
afterwards  adjudicated  bankrupt ;  that  Sylvester  Stamp 
was  allowed  to  sleep  in  the  house  as  part  of  his  remu- 
neration, but  had  no  right  to  bring  any  one  else  there, 
and  the  pUintiS  bad  no  pretence  for  remaining  there. — 

Perry  in  support  of  the  motion.   Plunkett  contra Fira- 

ontALD,  «r,  was  of  opinion  that  no  bond  fide  question 
of  title  was  shown  to  be  involved ;  he  was  not  satisfied 
that  the  plaintiff  had  visible  means  to  pay  the  oosts^ 
the  value  or  extent  of  her  shave  in  the  lands  not  being 
stated;  and  n«ther  did  be  think  that  she  reasonably 
ought  to  recover  more  damages  than  the  Recorder 
could  decree  for.  Motion  granted.  (^Catherine  Stamp  v. 
Jo»eph  W.  Mickey,  John  Rickey,  and  Joseph  Hidcey ; 
CJon.  Ch.,  Sept.  4,  1874.) 

Habeas  corptu  ad  textificandum ;  affidavit  of  attorney 
fur  applicatit  that  teitnen  can  give  material  evidence. — 
Keogh,  on  behalf  of  the  prosecutor  in  this  case,  moved 
for  a  writ  of  habeeu  corpus  ad  testiJicanUujn,  to  enable 
the  proseCDtor  and  five  or  six  other  persons,  in  custody 
in  Londonderry  gaol,  nnder  sentence  of  six  months' 
imprisonment,  to  be  brought  before  the  magistrates  of 
Kilrea  sessions,  and  examined  relative  to  a  charge  of 
assault,  brought  against  the  defendant  Graham.  Hie 
motion  was  grounded  on  an  affidavit  by  Mr.  Rea,  the 
prosecutor's  attorney,  who  stated  that  on  the  17th  of 
last  Maroh,  as  I>arr^h  (the  prosecutor)  and  other 
persons  were  returning  firom  a  Roman  Catholic  chapel 
at  Magherafelt,  they  were  assaulted  by  a  number  of 
Orangemen,  amongst  whom  was  the  defendant,  Graham. 
A  summons  on  behalf  of  Darragfa  was  taken  out  against 
Graham.  It  should  have  been  heard  on  the  2t8t  of 
March,  but  was  postponed  for  various  causes  until 
after  the  spring  assizes.  At  those  assizes  only  fonr 
persons  who  were 'connected  with  the  riot  were  tried, 
when  Barry,  J.,  made  strong  observations  on  the  cir- 
cumstance that  others  connected  with  the  riot  had  been 
allowed  to  ga.  unpunished.  Since  the  3rd  of  August 
the'  nmgistrates  at  Kilrea  had  been  investigating  the 
transaction,  and  they  had  declined  to  commit  the  de- 
fendant Graham  without  proof  that  he  had  laid  hands 
on  Darragh.  He,  also,  deposed  that  "  the  evidence  of 
the  persons  in  gaol  was  material,  and  was  needed  for  the 
investigation  before  the  magistrates." — FtTzosBMJ),  J. : 
In  order  to  warrant  me  in  granting  a  writ  of  habeas 
corpus  to  take  prisoners  out  -of  gaol  in  order  to  give 
evidence,  I  must  be  satisfied  that  their  testimony  is 
material  and  necessary  for  the  party  seeking  the  writ. 
Yon  have  only  the  affidavit  of  the  attorney  stating  (it 
may  be  from  something  which  was  told  to  him  by  some 
one  or  other),  that  the  witnesses  ean  give  material 
evidence.  There  is  no  affidavit  to  that  effect  by  the 
prosecutor  himself,  or  the  witnesses,  or  by  some  one — 
a  policeman,  lor  instance,  who  was  present — having 
actual  knowledge  of  the  circumstances  of  the  case, 
enabling  him  to  say  that  the  evidence  sought  is  material 
You  may  renew  your  application  on  a  further  affidavit. 
I  must  see  how  the  evidence  is  material  {Darragh  v. 
Graham;  Con.  <Jh.,  Sept.  4,  1874.  The  motion  having 
been  renewed,  Sept.  6,  on  a  further  affidavit  by  Mr.  Rea, 
a  writ  issued  to  bring  up  two  of  thu  witnesses) 

L.  j*  T.  Act,  1870;  compensation  for  disturbance;  dis- 
cretion of  Chairman  as  to  amount  awarded;  renieimng 
amount,  on  appeal. — Appeal  from  the  decision  of  the 
Chairman,  allowing  three  years'  compensation  for 
disturbance.  The  tenancy  commenced  in  1869.  The 
appelLint's  case  was,  that  under  the  terms  of  the 
agreement  the  tenants  were  not  allowed  to  break  up  the 
land,  and  that  he  served  them  with  notice  to  quit  in 
consequence  of  their  having  done  so  contrary  to  the 
agreement;  and  further,  that  they  were  only  tenants 
for  a  year  certain.  The  respondents  proved  that  the 
teivucy  was  from  year  to  year,  and  that  they  were  to 


be  at  liberty  to  break  five  acres  of  land. — Robinson, 
Q.C.,  for  the  appellant,  contended  that,  even  if  there 
were  a  tenancy  irom  year  to  year,  the  breach  of  agree- 
ment was  sufficient,  under  the  ISth  section,  to  bar  the 
tenants'  right  to  compensation ;  and  further,  tliat  if  the 
claimants  were  entitled  to  compensation,  the  amoimt 
granted  was  exces^ve  for  a  tenancy  commendng  in 
1869.  H.  Macdermott,  for  the  respondents,  contra.— 
FiTzoBRALD,  J.,  held  tb&t  the  tenancy  was  one  from 
year  to  year,  and  there  was  liberty  to  break  the  knd  to 
the  extent  of  at  least  three  acres,  which  the  tenants 
had  not  exceeded.  Therefore,  the  18th  section  did  not 
apply.  With  regard  to  the  amount  allowed,  he  confessed 
that  if  he  had  tned  the  case  originally  he  might  have 
felt  inclined  to  allow  only  two  years'  compensation. 
On  the  other  hand,  others  might  perhaps  allow  still 
more  than  three  years.  On  the  whole,  he  would  be 
very  slow  to  interfere  with  the  discretion  which  was 
properly  vested  in  the  Chairman,  and  which  he  had 
seemed  to  use  not  unwisely  or  excessively  in  this  case. 
He  would,  therefore,  affirm  the  decree  below,  with  costs. 
No  expenses  of  witnesses  {Lord  Mountmorris,  App., ». 
Hamilton  &Kyne,  Resp.  Gal  way  Summer  Assizes,  1873.) 

B.  A.  Ad,  1872,  ».  78 ;  Bankrupt  in  prison  under 
loarrant  of  Court  of  Bcmkruptcy ;  warrant  to  bring  him 
up  for  examination;  expenses. — Motion  that  a  warrant 
.should  issue  nnder  B.  A.  Act,  1872,  a.  73,  to  bring  up 
the  bankrupt,  in  order  that  he  should  be  personally 
examined  as  to  his  affairs,  at  the  first  pnbhc  sitting. 
He  had  been  arrested  under  n  warrant  granted  by 
Harrison,  <>.,  under  the  B.  &  I.  Act,  1857,  as  having 
been  about  to  leave  the  country ;  and  he  had  made  no 
application  to  surrender.  Perry,  on  behalf  of  the 
petitioning  creditors,  moved  on  an  affidavit  of  an 
assistant  to  0<:taviu8  O'Brien  (agent  for  the  bank- 
roptcy),  stating  that  the  bankrupt  was  at  present  a 
prisoner  in  the  county  gaol  of  Tullamore,  in  the  King's 
County,  under  a  warrant  of  this  Court,  dated  Aug.  II, 
1874  ;  and  that  it  was  absolutely  necessary,  as  he  was 
informed  and  believed,  (hat  the  bankrupt  should  be 
personally  examined  as  to  his  affairs  at  the  first  public 
sitting,  which  was  fixed  for  Sept.  8 ;  and  that,  accord- 
ingly, a  warrant  should  issue,  directing  him  to  be 
brought  up  to  this  Court  on  that  day  for  examination — 
MiLLBR,  J. :  I  shall  allow'  the  warrant  to  issue,  but  the 
petitioning  creditors'  solicitor  must  give  an  undertaking 
to  pay  the  expenses  incurred  by  bringing  up  the 
bankrupt,  as  there  is  no  other  way  of  providing  for 
them.  Order  accordingly  {Re  J.  Beahan,  a  bankrupt; 
Ba.,  Sept  4,  1874). 

Practice  ;  attesting  witness  to  toill  refiising  to  make  any 

affidavit;   subpoena  ad   testificandum O'Riordan,  on 

behalf  of  the  deceased's  widow,  who  was  desirous  of 
obtaining  letters  of  administration  with  the  will  an- 
nexed, moved  for  liberty  to  issue  a  writ  of  subpana  ad 
testificandum,  requiring  the  surviving  attesting  witness 
to  attend  in  order  to  be  examined  viv&  voce.  The  wit- 
ness admitted  that  the  will  had  been  duly  executed, 
but  refused  to  make  the  ordinary  affidavit  for  the  pur- 
pose of  administration  being  taken  out.  Wabbek,  J., 
granted  the  application,  under  20  &  21  Vict.,  c.  79,  s. 
29  (Goods  ofDorgan;  Prob.,  Jan.  12,  1874). 

SouciTOB  TO  THB   CoBPOBATloN ^The  committee  «p- 

pointe<i  to  report  upon  the  salary  and  duties  of  the  city 
solicitorsbip  have  agreed  to  recommend  to  the  Council  that 
the  salary  shall  be  £800  per  annum,  and  £150  per  annum 
for  an  awistant,  with  ofBces  in  the  City  Hall ;  the  gentle- 
man appointed  to  devote  his  whole  Ume  and  attention  to 
public  buainess. 

The  resignation  of  Mr.  Vaughan  Williams,  as  judge  of 
the  North  Wales  County  Courts,  has  been  sent  to  the  Iiord 
ChanceUoT. 
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JUDICATURE  COMMISaiON. 

FlRH  AND  FlKAL   RiPOBT  OF  THB  C0MHlg8I0NBR& 

To  ikt  QtKen'«  Mott  Sxcdlent  ilagaty. 

We,  yoar  Majesty's  Conimisgionen,  appointed  by  jma 
MajeBty  under  tbe  royal  warrants  annexed,  to  make  inquiry 
(interna)  into  the  operation  and  effect  of  the  present  oon- 
Ktitntion  of  th«  Central  CrimiDal  Ck>nrt,  the  Courts  of 
Qnarter^eanons,  and  the  present  arrangements  for  holding 
the  assizes  in  England  and  Wales,  with  a  view  to  ascertain 
whether  any  and  what  changes  and  improvements  may  be 
advantageously  made  bo  as  to  provide  for  tbe  more  speedy, 
economical,  and  satisfactory  dispatch  of  the  judicial  busi- 
nesB  now  transacted  by  these  courts  and  at  the  assizes 
respectively ;  and  aUo  as  to  tbe  duties  of  the  several 
officers,  clerks,  and  other  persons  of  or  connected  with  the 
conrts  ID  the  said  warrants  mentioned,  or  any  of  tbem,  their 
salaries,  fees,  and  emoluments,  with  a  view  to  ascertain 
whether  any,  and  if  any,  and  what  alteratiuns  may  advan- 
tageooBly  be  made  therein,  do  most  humbly  present — this 
oar  final  report  to  your  Majesty  upon  the  matters  thus 
referred  to  us. 

We  should  in  the  first  place  state,  that  we  had  under  our 
consideration  for  some  time  the  subject  of  tbe  expediency 
of  the  appointment  of  public  prosecutors  in  England  and 
Wales,  and  while  we  entertain  no  doubt  that  the  creation 
of  such  an  office  would  materially  add  to  the  efficiency  of 
tbe  administrstioii  of  criminal  justice  in  this  country,  we 
are  not  agreed  among  ourselves  as  to  the  best  method  of 
constituting  this  office. 

A  committee  of  our  members,  to  whom  we  referred  the 
conridwation  of  the  question,  has  made  a  report  in  favour 
of  tbe  appointment  of  public  prosecutoni,  with  the  details 
cSti  Boheme  for  the  oonrtitution  of  the  office,  its  duties,  and 
remuneration ;  but  the  Lord  Chief  Justice  of  England 
dissents  &om  the  details  of  tliis  scheme,  and  has  given  bis 
reasons  in  a  separate  memorandum.  Coupled  with  this 
fact,  there  exists  a  doubt  whether  the  subject  is  strictly  . 
within  the  terms  or  powers  of  our  commission.  Under  . 
these  circumstances,  we  think  we  shall  best  rtiichaige  our 
Antj  by  submitting  to  your  Majesty  the  report  of  our  com- 
mittee,  and  the  memorandum  of  the  Lord  Chief  Justice  of 
Bnglaad,  which  are  respectively  subjoined  to  and  form  part 
of  this  report.  Tbe  evidence  and  other  information  we 
have  obtained  will  be  found  in  the  first  appendix. 

Tbx  Rsfobt. — Prdminmry  Obttnation*. 

The  committee  has  had  before  it  the  evidence  taken 
before  the  committee  of  the  House  of  Commons,  ordered  to 
be  printed  on  9th  August,  1856.  It  has  t^ken  some  evi- 
dence ae  to  the  mode  in  which  criminal  justice  is  admin- 
istered in  the  colony  of  Victoria,  in  which  the  law  is 
substantially  tiie  same  ns  that  of  Eingland  ;  and  also  some 
evidence  as  to  the  mode  in  which  the  investigation  of 
criminal  charges  is  practically  conducted  by  the  procurator 
fiscal  in  Scotland,  from  which  it  appears  that  the  criminal 
law  in  Scotland  is  radically  different  from  that  in  England ; 
and  tbe  practice  in  that  country  could  not  be  adopted  here 
without  very  extensive  changes  in  the  law. 

The  Committee  has  been  furnished  by  the  Home  Office 
with  much  valuable  information,  and  with  a  confidential 
statement  of  the  scheme  at  present  under  the  consideration 
of  the  Government. 

It  b  unnecessary  to  say  that  particular  attention  has 
been  beatowed  on  this  scheme,  and  that,  as  far  as  possible, 
the  suggestions  now  made  are  framed  so  that  they  may  be 
considered  along  with  it.  Much  of  that  scheme  consists  of 
provisions  for  taxing  and  regulating  the  costs  of  prosecu- 
tions, a  matter  which  does  not  fall  directly  under  the  notice 
of  the  committee.  Indirectly  it  does,  for  the  extra  expense 
of  any  sdieme  proposed  is  an  important  element  in  con- 
sidering whether  tbe  good  to  be  expected  from  the  change 
is  worth  what  it  will  cost. 

Tbe  committee  proceeds  on  the  assumption  that  it  is 
agreed  that  it  is  desirable  that  no  part  of  the  cost  of  bring- 
ing an  offender  to  justice  should  be  borne  by  the  person 
injured.  It  is  not  possible  to  prevent  some  inconvenience 
which  must  be  borne  by  those  who  are  witnesses  in  a 
eriminal  case;  it  ahoold,  however,  be  made  aa  light  as 


possible,  and  ao  additional  burthen  should  be  cast  upon 
them.  And  in  considering  the  expense  which  would  be 
occasioned  by  any  scheme  of  this  kind,  the  costs  which  are 
now  incurred  by  private  persons,  and  which  would  under 
the  scheme  be  borne  by  the  Government,  ought  not  to  be 
considered  as  extra  expenses  of  the  scheme,  though  they 
would  increase  the  charge  npon  the  Treasury. 

The  committee  has  not  taken  into  consideration  those 
proceedings  which  are  instituted  with  a  view  to  a  summary 
conviction.  This  report  is  confined  to  proceedings  insti- 
tuted with  a  view  to  a  criminal  trial  by  jury.  Nor  has  the 
oommittee  inquired  whether  or  not  any  improvement  could 
be  made  in  the  present  course  of  administering  criminal 
justice  in  England ;  but  has  considesed  the  scheme  for 
public  prosecutors  as  applicable  to  the  existing  criminal 
procedure.  Should  any  changes  be  made  hereafter  in  the 
criminal  law,  any  scheme  for  public  prosecutors  now  framed 
may  be  altered  so  as  to  adapt  it  to  those  changes. 

It  is  the  opinion  of  the  committee  that  it  is  desirable  that 
there  should  be  some  scheme  adopted  for  providing  public 
prosecutors  in  England  and  Wales. 

Whatever  scheme  is  to  be  adoptod,  it  seems  desirable 
that  there  should  be  no  interference  with  the  prerogative  of 
the  Crown  and  the  powers  exercised  by  tbe  Attorney- 
General  as  representing  it;  and  aa  little  interferenoe  as 
possible  with  the  powers  of  private  persons  to  institute  pro- 
secution. And  Uiat  the  new  scheme  should  (at  first,  at 
least)  be  concurrent  with  the  existing  procedure.  Should  a 
scheme  for  public  pronecuton  be  framed  and  work  so  as  to 
give  satisfaction,  it  is  probable  that  priva:e  prosecntionB 
would  cease  to  be  instituted,  as  is  practically  the  case  in 
Scotland,  where,  aa  it  seems,  the  right  of  a  private  person 
to  institute  a  prosecution  ensts,  but  has  onlybeen  exercised 
once  in  the  last  fifty  years. 

Propotei  Olane*  of  CoMt  to  he  conducted  by  tke  Public 

Proieattor. 

The  first  question  to  be  considered  is,  what  class  of  casei 

should  be  conducted  by  public  prosecutors,  and  consequently 

at  the  public  expense.    There  seems  to  be  three  classes  of 


1st.  There  are  matters  not  really  of  a  criminal  nature^ 
involving  only  civil  rights,  but  fur  which  the  remedy  is  by 
an  indictment.  Such,  for  instance,  are  indictments  for  not 
repairing  or  for  obstructing  a  high  road.  These  should  be 
conducted  by  and  at  the  cost  of  the  parti-s  interested.  The 
public  prosecutor  should  have  no  power  to  take  up  such 
cases. 

2nd.  There  are  cases  such  as  indictments  for  common 
assaults,  and  for  libels  on  private  persons,  and  for  public 
nuisances,  and  others  which  might  be  suggested.  These, 
are  often  in  their  nature  proceedings  to  obtain  redress  for 
private  wrongs,  which,  if  instituted  at  all,  should  be  insti- 
tuted at  the  cost  of  the  party  aggrieved,  but  sometimes  are 
of  such  a  nature  that  the  interests  of  public  justice  require 
that  the  injured  party  should  be  protected.  In  cases, 
therefure,  within  this  class,  the  public  prosecutor  should 
not  intervene,  unless  directed  to  do  so  by  some  superior 
authority.  It  is  a  point  of  importance  to  determine  who 
that  superior  auUiority  should  be,  and  that  will  be  con- 
sidered hereafter. 

8rd.  The  third  olass  would  embrace  all  other  cases, 
whether  technically  called  felonies  or  misdemeanours,  for, 
as  a  general  rule,  all  cases  that  are  proper  subjects  for 
criminal  proceedings  at  all,  are  proper  oases  to  be  conducted 
by  a  public  prosecutor. 

The  present  state  of  the  law  as  to  the  allowance  of  costs 
is  not  such  as  to  afford  any  satisfactory  guide  in  defining 
what  oases  should  fall  within  these  three  different  classes. 
It  will  be  found  that  costs  have  been  allowed  or  not  in  dif- 
ferent Acts  of  Parliament  without  much  regard  to  prin- 
ciple. Probably,  the  only  practical  course  is  to  define  as 
far  as  practicable  that  class  of  cases  in  which,  by  the  law  an 
it  now  stands,  a  proceeding  really  instituted  merely  to 
obtain  redress  for  a  private  wrong,  may  be  criminal  in  %ta 
form,  and  to  enact  that  in  such  cases  a  public  prosecutor 
should  not  intervene  without  directions  from  a  superior 
aathority. 
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Jntervaaion  of  the  Public  ProieoUor. 

The  first  matter  which  jour  committee  took  into  con- 
rideration  wae  whether  it  was  desirable  that  the  public 
pmaecntor  should  interrene  in  the  earlier  stages  of  the 
pioBeoution,  and  the  result  of  their  consideration  is  that,  as 
in  the  great  numerical  majority  of  cases  his  intervention 
would  not  be  required,  it  was  not  desirable  as  a  general 
role  that  he  should  so  ;  bnt  thnt  it  was  desirable  that  there 
■honid  be  discretionary  power  in  some  snperior  authority  to 
direct  that  a  public  prosecutor  should  intenrene  at  any 
stage. 

Mode  of  appointing  Public  Proieaaor. 

The  next  subject  to  which  your  committee  directed  its 
attention  was,  what  was  the  best  practical  mode  of  appoint- 
ing publie  prosecutors,  and  what  class  of  persons  they 
should  be. 

The  opinion  of  the  committee  is  that  the  metropolis 
should  form  one  district,  and  that  Ae  rest  of  England  and 
Wales  should  be  divided  into  districts,  within  each  of  which 
there  should  be  a  sufficient  number  of  local  public  prosecu- 
tors resident  who  should  be  attorneys.  The  boundaries  of 
those  districts  must  depend  upon  the  nature  of  the  place, 
and  whether  it  is  densely  peopled  or  not,  and  that  must  be 
left  as  a  matter  of  detail  to  be  settled  by  the  Government, 
either  in  the  Act,  or  by  a  power  taken  in  it,  to  appoint  and 
vary  them  from  time  to  time. 

In  country  districts,  there  almost  always  is  at  least  one 
attorney  who  is  a  suitable  person  for  the  office  of  public 
prosecutor,  and  who  hss  been  induced  to  settle  within  the 
petty  sessional  division  in  the  hope  of  uniting  in  himself 
the  offices  of  clerk  to  the  justices,  to  the  highway  board,  to 
the  guardians  of  the  poor,  and  so  on  ;  these  are  offices  of 
which  each  taken  by  itself  is  not  of  much  emolument,  but 
which  taken  together  are  a  sufficient  inducement  to  make  a 
respectable  man  settle  in  the  district,  the  more  especially 
as  the  possession  of  those  offices,  being  a  voucher  for  his 
respectability,  tends  to  procure  bis  employment  in  civil 
business.  It  seemn,  therefore,  desirable  tiiat  the  public 
prosecutor  in  country  districts  should  (at  least  by  preference) 
be  the  derk  of  the  justices,  and  that  he  should  be  at  liberty 
to  hold  other  civil  situations  and  to  practise  in  civil  matten<. 
In  cases  in  which  the  intervention  of  a  public  prosecutor 
before  the  justices  is  ordered,  the  clerk  to  those  justices 
could  not  well  act,  bnt  there  would  be  no  difficulty  in  such 
I  in  substituting  anotho-  pablio  prosecutor. 


The  Salaries  of  Public  Promeutort,  and  mlrietioni  a*  to 
pmclinng. 

It  seems  clear  that  no  public  prosecutor  ought  to  be 
allowed  to  practise  privately  in  criminal  cases  at  all,  and 
that  be  should  be  paid  by  a  salary. 

In  all  cases  it  seems  advisable  that  the  local  publio 
prosecutors  shonld  be  paid  by  fixed  salaries,  and  not  by 
fees,  so  as  to  avoid  any  imputation  of  a  bias  to  bring  cases 
improperly  into  court.  It  is  not  likely  that  in  fact  public 
prosecutors  would  be  biassed  by  such  an  unworthy  motive, 
but  it  is  almost  certain  that  it  would  be  imputed  to  them. 

The  cases  in  which  a  special  inquiry  or  prosecution  is 
ordered  by  the  chief  public  prosecutor,  probably  must  he  an 
esoeptiou  to  this  rule  on  account  of  the  difficulty  of  fixing 
•  salary  for  services  so  uncertain  in  their  amount,  and  so 
irregular  in  their  occurrence. 

Employment  and  Retainer  of  Countd. 

Counsel  should  be  employed  always  at  aasixes,  and  in 
generalat  quarter  sessions,  and  those  counsel  should  in  general 
be  selected  by  the  public  prosecutor,  who  is  responsible  fur  tbe 
satisfactory  conduct  of  uie  case.  In  special  cases  tbe  chief 
public  prosecutor  might  give  directions  as  to  who  were  to  be 
employed  ;  but  it  is  not  thought  desirable  that  there  should 
be  a  standing  counsel  for  all  prosecutions,  either  at  tbe 
assizes  or  at  quarter  sessions.  It  may  perhaps  be  different 
at  the  Central  Criminnl  Court, 

Power  to  Secretary  of  State  to  regulate  Procedure. 

As  unforeseen  matters  may  arise,  it  would  be  advisable  to 
take  by  statute,  powers  to  the  Secretai^  of  State  with  the 


concurrence  of  the  law  officers  of  the  Crown,  to  make  from 
time  to  time  rules  to  regulate  the  practice  in  eases  of 
prosecution. 

i>reasnxt(ion  ofexiiting  Procedure  m  oertetn  Caiet. 

It  is  advisable  that,  in  the  first  institnce,  as  little  change 
should  be  made  in  the  general  law  as  possible. 

The  powers  of  tbe  Crown,  acting  by  the  Attorney- 
General,  to  prosecute  as  heretofore  should  be  untouched. 

So  should  the  system  of  criminal  ioformatiun  by  a  private 
relator  in  the  name  of  the  Queen's  coroner  and  attorney  by 
order  of  the  Court  of  Queen's  Bench,  a  power  which  is 
anomalous  in  theory,  but  which,  as  worked  for  many  years, 
is  of  practical  benefit. 

And  the  powers  of  a  private  prosecutor  should  be  pre- 
served. If  tbe  public  prosecutors  conduct  themselves  (as  it 
is  to  be  expected  that  they  will)  so  as  to  acquire  public 
confidence,  it  may  be  expected  that  private  piusecutioiis 
will  fall  into  disuHc,  as  they  have  in  Scotland. 

It  should,  however  (in  order  to  prevent  unseemly  alter- 
cations in  court),  be  provided  that  where  a  public  proaecntor 
does  teke  up  a  prosecution  he  shonld,  in  all  cases,  have  the 
conduct  of  the  prosecution  either  before  the  justices  or  at 
the  trial,  in  preference  to  any  private  prosecutor. 

The  system  of  coroners'  inquests  may  for  the  present  be 
allowed  to  remain,  but  it  should  be  provided  that  the  finding 
of  a  coroner's  jury  should  not  any  longer  have  the  effect  of 
an  indictment,  but  only  authorise  the  issuing  of  a  warrant 
by  the  coroner  to  bring  the  accused  before  a  maeistrata,  and 
operate  as  instructions  to  the  police  and  tbe  local  public 
prosecutor  to  investigate  the  diarge, 

6th.  June,  1873. 


Tbe  following  is  the  memoranduui  of  the  Lord  Chief 
Justice  of  England  mentioned  in  the  report : — 

Thk  Mimobansdh  op  thi  Lobd  Cunr  Jdstks  or 
Enqlano  on  tbb  AdtisabUiItt  or  AFPOiHnva  a 
PUBUO  Pbobicdiob. 

I  ooncar  with  the  other  members  of  tbe  committee  io  the 
opinion  that  the  appointment  of  a  public  prosecutor  is 
desirable,  bnt  I  am  unable  to  concur  in  recommeding  in  all 
its  detoils  the  scheme  for  constituting  the  office  of  publie 
prosecutor  which  has  been  submitted  for  our  conaideiration. 

Every  act  which  the  law  constitutes  a  crime  is,  aa  such, 
an  offence,  not  against  tbe  individual  who  may  have  been 
injured  1^  it,  but  against  the  community  or  State.  Where, 
therefore,  an  offence  has  been  committed,  it  ought  not  to  be 
left  to  the  will  or  tbe  ability  of  an  individual  to  institute  a 
prosecution,  but  such  prosecution  i^honld  be  instituted  by, 
■and  on  behalf  of,  the  State,  through  its  appointed  officer ; 
in  other  words,  the  public  prosecutor.  And  not  only  is  this 
clear  in  principle,  but  it  holds  good  also  in  point  of  practical 
expediency.  For.  so  long  as  the  prosecution  of  an  offender 
is  left  to  the  individual  injured,  not  only  may  offimces  be 
condoned  which  ought  to  be  prosecuted  to  conviction  and 
punishment,  but  prosecutions  may,  and  frequentiy  do,  fail 
from  the  want  of  means,  or  of  legal  knowledge  or  care  in 
the  prosecutor,  or  in  those  to  whom  he  has  committed  tbe 
conduct  of  the  prosecution. 

The  English  system,  differing  in  this  respect  from  that  of 
Scotland,  and  of  all  the  nations  of  the  Continent,  leaves  tbe 
prosecution  of  offences  to  individuals,  without  further 
security  for  tbe  doe  conduct  of  the  proceeding  than  the 
binding  over  of  the  intending  prosecutor  by  the  committing 
magistrate. 

The  Attorney-General  is,  indeed,  in  theory  the  public 
prosecutor,  and  has  so  far  the  control  over  the  proceedings 
in  criminal  cases,  that  he  has  power,  by  entering  a  aoUe 
proiequi,  to  stay  hII  further  proceedings  in  a  proeecntion. 
But  the  only  instances  of  prosecutions  by  the  State  are 
those  for  treason  or  sedition,  or  where  tbe  Attorney- 
General  files  an  information  ex-oficio  for  otteacee  against 
the  Crown  or  Government,  or  where  prosecutions  are 
instituted  by  publio  dopaitments,  as  by  the  Post  Office  or 
the  Mint,  for  offences  in  which  such  departments  aia 
specially  concerned,  nr  where  prosecotiona  for  injuries 
to  private  individualB  are  taken  up  by  the  (government  by 
reason  of  their  peculiar  gravity   and  importanoe,   or  of 
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■pecial  circiunatancea  Tendering  it  desirable  tbat  the  Govern- 
ment should  come  to  the  assistance  of  and  take  the  place  of 
the  individual  prosecutor.  Even  in  such  cases  the  action  of 
the  Government  is  not  determined  by  any  legal  authority, 
but  dqwnda  on  the  will  of  the  Commiasionem  of  the 
XVeasuiy.  This  system,  which  thus  leaves  the  prosecution 
of  offenders  in  general  to  private  prosecutors,  is  not  only 
faulty  in  principle,  but  not  nnfreqnently  defective  in  its 
results. 

It  seems  to  me  that  both  in  theory  and  in  practice  evei; 
prosecution,  however  small  the  offence,  should  be  subject  to 
the  control,  and,  if  necessary,  to  the  action  of  a  public 
officer  or  ofBcers  appointed  by  and  responsible  to  the 
State. 

It  is  no  doubt  true  that,  to  a  very  considerable  extent,  the 
present  system,  practically  speaking,  answers  its  purpose. 
In  the  great  miyority  of  cases,  especially  as  regards  the 
more  common  offence  of  larceny,  the  proofs  are  clear,  and 
may  be  collected  without  difficulty.  The  evidence  is  got  op, 
and  the  witnesses  are  got  together,  and  brought  in  the  first 
instance  before  the  magistrate,  and  afterwards  before  the 
court  by  the  local  policeman.  The  evidence  having  been 
given,  the  prisoner  is  in  the  first  place  committed,  and  the 
evidence  having  been  repeated  on  the  trial,  a  verdict  of 
guilty  is  pronounced,  the  prisoner  receives  sentence,  and 
justice  is  satisfied.  But,  even  in  these  apparently  simple 
eaaes,  it  seems  to  me  that  this  mode  of  proceeding  is 
scarcely  satisfactory.  It  is,  as  it  strikes  me,  scarcely  con- 
sistent with  the  proper  admiuistration  of  justice  in  criminal 
cases,  that  the  police,  whose  proper  functions  are  to  prevent 
or  detect  crime,  and  to  apprehend  offenders,  should  be 
eotmsted  with  the  duty  of  getting  op  prosecutions,  and  of 
eomuiunicating  with  the  witnesses.  I  have  a  high  opinion 
of  the  police  in  general,  but  my  experience  satisfies  me  that 
their  zeal  sometimes  leads  them  too  far,  and  that  the 
getting  up  of  the  prosecntioo  should  not  be  left  to  them 
after  the  first  stage  of  the  proceeding — certainly  not  witboot 
proper  contrul. 

With  this  reservation,  however,  if  all  nfienoes  were  of  the 
simple  class  jnst  referred  to,  there  would  be  hot  little 
neceskify  for  any  material  alteration  in  the  present  system. 
But  cases  of  a  m<»e  complicated  and  difficult  character  too 
often  present  themselves,  in  which  the  detection  of  the 
criminal,  or  the  proof  of  the  crime,  la  of  greater  difficulty, 
and  calls  for  a  greater  command  of  knowledge  and  skilL  It 
is  b-ue  that  in  the  more  serious  aud  difficult  cases  the 
private  prosecutor  in  general  employs  an  attorney.  But  it 
IS  optional  with  him  to  do  this,  and  the  attorney  is  not 
always  oooversant  with  criminsd  law  ;  he  has  generally 
other  business  to  attend  to ;  he  is  satisfied  with  the 
evidenoe  on  which  the  prisoner  has  been  committed,  when 
some  link  in  the  proof  is  yet  wanting  to  establish  con- 
olokively  the  guilt  of  the  accused. 

There  can,  I  think,  be  no  doubt  that  offenders  frequently 
Hcape^  not  only  by  reason  of  wont  of  ability  in  their 
discuvery  or  detection,  but  also  through  deficiency  of  know- 
ledge, skill,  or  care  in  bringing  the  case  into  court. 

It  seems  to  ms,  therefore^  that  every  prosecution  should 
be  either  under  the  entire  direction  or  cuntrul  of  the  public 
prosecutor,  or  at  all  events  within  the  reach  of  it — the 
ample  class  of  cases,  becauxe  nu  prosecution  should  be  left 
to  tike  oncontrolled  management  of  the  police— the  heavier 
ones  by  reason  of  their  gravity  and  importance — and  offences 
of  every  class,  where  difficulty  of  proof  presents  itself  in 
order  to  prevent  the  prosecution  and  punishoieot  of 
offenders  fiom  being  frustrated  by  want  of  knowledge,  skill, 
or  care  in  conducUng  the  proceedings. 

It  is  obvious  that,  according  to  the  gravity  or  difficulty  of 
the  particolar  case,  the  interference  of  the  public  prosecutor 
may  be  called  for  in  a  greater  or  less  degree.  In  the  simple 
claai  of  cases,  the  mere  supervision  of  a  subordinate 
fnnctionaiy  would  be  sufficient.  Id  the  more  im- 
portant or  difficult  cases,  the  active  intervention  of 
functionariefl  of  a  higher  order  may  be  essential  to  the 
efficient  conduct  of  the  prosecution. 

I  entirely  concur  in  thinking  that  an  officer  should  be 
appointed  as  the  chief  public  prosecutor.  A  single  officer 
could  not  possibly  snijerintend  aud  direct  prosecutions  all 
over  the  country,  and  it  follows  that  in  any  effective  scheme 
hs  ooonlry   must   be   divided    into  a  given   number    of 


districts,  and  an  officer  appointed  for  each  of  them.  It 
would  no  doubt  be  possible  to  leave  each  of  such  officers 
independent  of  any  other;  bat  I  have  no  hesitation  in 
thinking  that  the  appointment  of  one  chief  publio  prose- 
cutor, who  should  have  the  general  control  of  all  publio 
prosecntors  thionghout  the  country  as  his  deputies  or 
subordinates,  would  be  infinitely  preferable. 

But  the  main  point  on  which  I  differ  from  the  proposed 
scheme  has  reference  to  the  distinction  recommended  to  be 
made  between  town  and  country  districts  as  regards  the 
qualification  of  the  officers  to  be  appointed.  I  cannot 
concur  in  recommending  the  adoption  of  such  a  distinction. 
If  men  of  superior  legal  attainments  and  experience  are 
to  be  appointed  for  urban  districts,  or  for  counties  having  a 
mining  or  manufacturing  population,  I  can  see  no  reason 
&r  appointing  officers  of  inferior  capabilities  for  agricultural 
districts.  It  is  true  that  offences  are  less  frequent  in 
agricultural  and  less  densely  populated  parts  of  the 
country ;  but  the  offences  committed  in  the  latter  are 
fi'equently  by  no  means  of  a  less  grave  character,  or  less 
difficult  of  detection  and  proof  To  provide  that  the  magis- 
trates' clerks  shall  in  these  districte  be  the  public  prose- 
cutors would  be  to  leave  things  just  as  they  are  at  present. 
Almost  all  the  prosecutions  in  the  rural  districts  are  now 
conducted  by  the  magistrates'  clerks  ;  and  though  in  the 
ordinary  run  of  cases  these  gentlemen  do  their  work 
efficiently,  the  system  has  not  worked  satisfactorily,  as 
appears  to  be  evidenced  by  the  general  demand  for  the 
institution  of  public  prosecutors.  Tlie  position  of  the 
justices'  clerk  is  no  doubt  a  guarantee  for  the  respectability 
of  the  practitioner,  but  is  scarcely  a  sufficieut  test  of  the 
knowledge  and  ability  required  in  a  public  prosecutor. 

The  only  distinction  which  should  be  made,  as  it  seems 
to  me,  between  town  or  other  populous  districts,  apd 
purely  agricultural  counties,  is  this,  that  offences  being  less 
frequent  in  the  latter,  the  districts  oommitted  to  the  local 
officers  might  be  larger,  and  the  number  of  these  officers 
conneqnenuy  smaller.  But,  as  regards  the  qualification, 
there  should  be  no  distinction  whatever.  Wbxt  is  wanted 
is  the  superintendence,  control,  and  direction,  whenever 
required,  of  a  superior  capacity  and  judgment.  To  leave 
the  conduct  of  prosecutions  in  tbe  hands  in  which  it  at 
present  remains  would,  so  far  as  concerns  the  district  to 
which  this  principle  ia  proposed  to  be  applied,  have  the 
effect,  I  cannot  help  thinking,  of  marring  altogether  the 
efficiency  of  the  proposed  institutioD. 

It  may  be  said  that  it  would  always  be  open  to  these 
officers  to  apply  to  tbe  chief  prosecutor  for  advice  or  direo- 
tions;  bat  there  might  nut  always  be  sufficient  time  to 
admit  of  such  a  proceeding,  and  tbe  number  of  such  appli- 
cations from  a  number  of  officers  distrustful  of  their  own 
competency,  and  fearing  the  responsibility  of  acting  on  their 
own  judgment,  might  prove  very  embarrassing. 

Another  part  of  the  proposed  scheme  in  whidi  I  am 
onable  to  concur  is  that  which  leaves  any  doubt  as  to  the 
power  or  duty  of  the  public  prosecutor  to  intervene  from 
the  earliest  commenuement  of  a  criminal  prosecution. 

At  present,  where  a  crime  has  been  committed,  the  detec- 
tion of  the  offender  id  for  the  most  part  left  to  the  p'llice, 
who  generally  take  the  matter  into  tneir  own  hands.  The 
result  is  by  no  means  always  satisfactory.  Sometimes,  led 
on  by  an  indiscreet  zeal,  they  arrest,  or  cause  to  be  kept  in 
imprisonment,  persons  against  whom  there  is  no  proof,  and 
who  are  afterwards  discharged,  or  against  whom,  on  their 
being  brought  to  trial,  the  proof  breaks  down.  On  the 
other  hand,  it  sometimes  happens — ^more  especially  in  tbe 
rural  districts — that  tbe  police,  from  want  of  skill  or  intelli- 
gence, prove  inefficient  in  tracing  and  apprehending  persona 
who  have  committed  crime.  To  make  tbe  system  of  publio 
prosecutions  complete,  every  case  should  at  the  earliest 
moment  be  brought  to  the  knowledge,  and  be  subject  to  the 
dii-ection  and  control,  of  the  public  officer  of  the  district, 
and  it  should  be  competent  to  him  to  intervene  at  any 
stage,  though,  in  the  great  majority  of  instances,  he  might 
deem  it  unnecessary  to  do  so  earlier  than  for  the  purposes 
of  tbe  trial. 

Tbe  system  which  I  would  venture  to  recommend  would 
be  this : 

There  should  be  a  chief  public  prosecutor — an  officer  of 
the  state.    He  should  be  a  barrister  of  standing  aud  attain- 
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menta,  experienced  in  tlie  practice  of  criminal  coarta.  He 
■honld  hold  his  office  during  good  behavioar.  If  be  wer« 
made  removable  at  the  pleasure  of  tba  GoTemment,  it 
would  be  difficult  to  induce  members  of  the  fnteaaon  Of 
■nfficient  standing  and  qaalificAtions  to  accept  the  office. 

The  whole  of  England  and  Wales  should  be  divided  into 
a  given  nomber  of  districts,  according  to  the  number  and 
character  of  the  population,  and  for  each  of  these  a  public 
prosecutor  should  be  appointed.  All  these  should  be  subor- 
dinate to  the  chief  public  prosecutor,  and  act  as  his  deputies, 
and  be  bound  to  obey  his  directions ;  they  should  be 
removable  at  his  discretion,  with  the  concurrence  of  the 
Secretary  of  State  of  the  Home  Department. 

London  and  the  area  oompriBed  within  the  jurisdiction  of 
the  Central  Criminal  Court,  or  possibly  one  extending  over 
the  whole  of  the  metropolitan  countiee  of  Kent,  Surrey, 
and  Essex,  should  eonstitote  a  district  of  itself.  For  this 
district  a  sufficient  number  of  public  prosecutors  should  be 
appointed,  and  those  should  constitute  the  immediate  staff 
and  council  of  the  chief  prosecutor,  should  assist  him  with 
their  advioe,  and  nnder  his  directions  conduct  all  prosecu- 
tions within  the  district  in  question. 

AU  persons  holding  the  office  of  deputy  public  prosecutor 
should  he  barristers  or  attorneys  of  a  given  standing.  Thgy 
should  be  paid  by  salaries,  not  by  fees,  and  be  required  to 
give  up  all  other  practice.  It  should  be  their  duty  in  all 
cases  of  more  than  oidinaiy  difficulty  to  communicate  with 
the  ehief  publio  prosecutor,  and  act  under  bis  instructions. 

It  should  be  the  duty  of  the  police,  as  soon  as  a  crime  is 
known  to  have  been  committed,  or  a  person  suspected  of  a 
crime  has  been  apprehended,  to  report  the  same  to  the  local 
public  prosecutor ;  and  it  should  be  made  incumbent  on  the 
magistrates'  clerks  to  transmit  the  depositions,  as  soon  as 
t^en,  to  thst  officer,  with  any  remarks  which  the  case  may 
appear  to  them  to  call  for.  A  slight  addition  to  the  salaries 
of  these  clerks  would  compensate  them  for  this  new  duty. 
It  should  not  only  be  competent  to  the  public  prosecutor, 
but  made  incumbent  upon  bim,  to  intervene  in  the  conduct 
of  the  case  at  any  moment  that  the  circumstances  may  seem 
to  him  t6  require  it.  In  every  case  which  pruoeeds  to  trial 
it  should  be  his  duty  to  look  through  the  depositions,  and  to 
see  that  th»  proofs  are  complete  before  the  case  comes  iuto 
court.  If  further  evidence  should  appear  to  be  required,  it 
should  be  his  duty  to  take  the  necessary  steps  for  procuring 
it,  if  possible.  It  should  be  his  business  to  prepare  the 
brief  and  instruct  counsel — in  short  to  do  all  that  the 
attorney  employed  by  a  private  ptosecator  now  does.  It 
should  be  hu  duty  to  attend  at  all  assizes  and  sessions  held 
within  his  district,  and  to  oondaot  the  [noaecations  on  such 
oocasionSL 

It  is  obvious  that  to  discharge  all  these  duties  the  local 
prosecutor  would  require  a  staff  of  two  or  three  clerks  ;  no 
man  could  efficiently  perform  them  without  assistance.  All 
this  would  no  doubt  entail  considerable  expense,  but  it 
most  be  remembered  that  all  the  costs  now  allowed  on 
taxation  to  attorneys  concerned  in  prosecutions  would  be 
saved;  so  that  it  may  be  doubted  whether,  while  a  more 
efficient  administration  of  jnstioe  would  be  introduced,  the 
conntij  would  not  on  the  whole  be  a  gainer  in  a  pecuniary 
point  of  view.  Even  if  this  should  not  prove  to  be  so,  if  a 
new  system  by  which  the  prosecution  of  offenders  is  to  be 
transferred  to  a  public  prosecutor,  instead  of  being  left  to 
the  management  of  private  individuals,  is  to  he  established, 
the  question  should  not  be  considered  as  one  of  pounds, 
shillings,  and  pence,  but  should  be  Icioked  at  solely  with 
reference  to  the  means  by  which  this  department  of  the 
administration  of  justice  can  be  most  effectually  carried  on. 
No  economy  can  be  more  ill-judged  than  that  which  would 
make  the  prosecution  of  offenders  with  a  view  to  the 
suppression  of  crime  a  matter  of  pecuniary  consideration. 
Our  business,  as  it  seems  to  me,  is  to  suggest  the  means  by 
which  the  prosecution  and  conviction  of  ofienders  may  be 
most  effectually  carried  on  and  insured,  leaving  to  the 
Government  and  the  Legislature  to  determine  whether  our 
recommendation  shall  be  carried  out  or  not.  Of  one  thing 
I  am  assured,  that  it  would  be  better  to  leave  things  as  they 
are  than  to  substitute  for  the  existing  system  anything 
which  shall  not  be  a  comprehensive  and  thoroughly  efficient 
institution  in  the  place  of  it. 

If  a  public  prosecutor  should  be  appointed,  invested  with 


the  powers  thus  proposed  to  be  conferred  on  him,  it  g 
to  follow  that  in  all  cases  within  his  authority  the  powv 
should  he  given  him  to  put  an  end  to  the  proaecntian  at  say 
stage  up  to  the  time  of  the  accused  being  given  in  charge  to 
the  jury.  The  power,  now  vested  in  the  Attomey-Geneial, 
of  entering  a  noUe  prouqui  should,  therefore,  in  such  cases  be 
vested  in  we  public  prosecutor,  nor  should  it  be  competent  to 
the  Attomey-Grenenl  to  interfere  with  his  discrrtian  in  this 
respect  by  the  exercise  of  his  power.  In  other  woids,  the 
power  should  be  transferred  from  the  Attorney-General  to 
the  new  officer. 

I  concur  in  thinking  that  all  prosecutions  in  which  the 
Government  is  immediately  concerned  should  be  left  to  the 
Attorney  General,  without  interference  on  the  part  of  the 
public  prosecutor,  except  so  far  as  the  Government  may  call 
for  the  services  of  the  latter  officer.     I  agree  that  the  power 
of  the  Attorney-General  to  file  ex  officio  informations  should 
be  left  untouched,  and  that  it  should  be  competent  to  the 
Government  to  leave  the  conduct  of  Government  pmsecn- 
tions  to  ita  own  officers ;  but  the  oases  in  which  at  present  the 
Grovernment  oocasionally  takes  up  the  prosecution  as  bemg 
beyond  the  means  of  private  individuals,  or  of  too  mndi 
importance  to  be  entrusted  to  thsm,  should,  if  a  public 
prosecutor  is  appointed,  be  left  entirely  to  him,  as  of  ooons 
all  prosecutions  instituted  by  him  wiU  be  conducted  at  tbt 
public  expense,  and  it  must  be  assumed  that  the  public 
prosecutor   will  take  care  that  all  prosecutions  will  be 
vigorously  and  efficiently  conducted.     Bat  I  think  it  esKO. 
tial  that  it  shall  still  be  competent  to  the  Government  to 
call  on  the  law  officers  to  conduct  the  proeecotion  on  the 
trial,     it  is  becoming  and  proper  that  in  the  prosecutioin  of 
great  crimes  the  Crown  should  be  representsd  by  its  on 
officers.    Indeed  the  only  ground  for  not  attainting  the 
office  of  chief  public  prosecutor  to  that  of  the  Attorney- 
General  appears  to  be  the  impossibilty  of  that  great  officer, 
with  the  multifarious  duties  which  he   had  to  discharge, 
being  able  to  give  to  the  new  office  the  attention  which  it 
would  necessarily  require.     But  I  would  disconnect  him  as 
little  as  possible  with  the  administration  of  criminal  justice 
in  mattos  in  which  he  has  hitherto  been  concerned  in  it ; 
and  I  think  it  would  be  highly  demrable  that  the  chief 
public  prosecutor  should  be  at  liberty  in  cases  of  unususl 
importance  to  seek  the  advice  of  the  law  officers  and  to 
take  their  opinion  on  points  of  difficulty. 

I  am  not  insensible  of  the  inoonvenience  which  might 
result  from  the  distribution  of  brie&  at  the  sessions  and 
assizes  being  placed  in  a  single  hand,  nor  do  I  think  that 
this  should  be  left  to  the  uncontrolled  powers  of  the  local 
prosecutor,  or,  indeed,  of  the  chief  prosecutor  himself.  But 
I  think  there  would  be  no  difficulty  of  making  an  arrange- 
ment by  which  any  possibility  of  abuse  would  be  obviated. 

A.  E.  COOEBDSH. 

Court  of  Queen's  Beooh. 
26th  May,  I87S. 


PUBLIC  PBOSECtrrORS. 

The  Tima,  commenting  on  the  recommendations  of  the 
Judicature  Commission  respecting  the  appointment  of 
public  prosecutors,  supports  the  plan  advocated  in  the 
memoraiidam  of  the  Lord  Chief  Justice  of  England  in 
preference  to  the  one  proposed  by  the  Committee  of  the 
Commissioners  appointed  for  the  purpose.  The  Committee 
in  1873  (the  Tima  says)  were  evidentiy  influenced  by  their 
oonnideration  of  the  "  extra  expense  of  any  scbeme  pnposed 
as  an  important  element  in  considering  whether  the  good  to 
be  expected  from  the  change  is  worth  what  it  will  cost." 
We  at  once  suspect  tbs  tone  of  this  remark.  It  savours  of 
the  instinct  for  cheap  display,  which  is  one  of  the  pesto  of 
the  day.  With  this  view  they  recommend  that  the  pnUie 
prosecutor  in  country  districto  should  be  the  clerk  to  the 
justices.  They  believe  that  a  "  moderate  salary  "  would  be 
sufficient  to  induce  the  clerks  of  justices  to  undertake  this 
additional  duty,  and  that  in  cases  of  special  ma^itnde  this 
moderate  saliuy  might  be  supplemented  by  additional 
remuneration.  The  Lord  Chief  Justice  agrees  with  his 
colleagues  in  the  necessity  for  a  Chief  Public  Proseeutor, 
and  for  professional  prosecutors,  debarred  from  other  legal 
work,  in  town  districto ;  but  he  wholly  dijugrees  from  the 
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prapoiBl  to  invent  tbe  eonntry  jostioes'  clerks  with  the  new 
offioe.  He  eera  no  reason  why  men  of  inferior  cspabUitiee 
■honld  be  appointed  for  tbe  oonntiy  district*,  where  criminal 
offeneea  are,  in  his  opinion,  of  a  no  leso  gra,ye  character,  or 
leas  di£Bcalt  of  detection  and  proof.  We  think,  with  the 
lord  Chief  Justice,  that  tbe  recommendations  of  the  com- 
mittee on  this  point  woald,  if  adopted,  have  tbe  effect  of 
Huuring  the  e£Bcienc;  of  the  whole  institation.  What  we 
want  is  saperior  judgment,  capacity,  and,  to  a  certain 
estesit,  experience  on  a  partioalar  sabject,  and  if  we  can 
aeenre  this  the  nation  will  be  read;  to  pay  for  it.  We  want 
DO  additional  cheap  and  ineffective  officialism.  We  a(;ree 
with  the  Lord  Cbief  Justice  in  thinking  that  all  persons 
holding  the  office  of  deputy  public  prosecutor  should  be 
Uwyeis  of  a  given  standbig,  paid  by  salaries,  not  by  fees, 
aad  rcqaired  to  give  up  all  other  practice. 

He  Poit  aaoerts  that  tbe  advantage  of  Sir  Alexander 
Cockbnm's  plan  is  that  it  is  at  once  simple  and  comprehen- 
sive. It  makes  provision  for  an  adequate  and  competent 
•taff  of  prosecutors  throughout  the  country;  it  exacts  a 
gnaiantee  for  their  devotion  to  their  duty,  and  it  provides 
them  with  a  Central  Council  to  which  they  can  look  for 
guidance  in  cases  of  difficulty  and  embarrassment,  and  by 
vriiich  their  actions  can  be  controlled.  No  better  arrange- 
ment could  be  made  for  securing  uniformity,  or  for  giving 
the  country  oonfidence  in  the  system  of  public  prosecntion 
iriiieh  it  has  long  desired.  It  will  be  met  by  the  objection 
at  ooBt,  bat  that  is  a  consideration  that  shonld  not  for  • 
moment  be  allowed  to  stand  in  the  way  of  a  plan  which 
promiace  so  well.  There  is  no  worse  economy  than  that 
which  shrinks  from  undertakings  of  undoubted  public 
utility  on  the  ground  of  expense,  or  which  defeats  tbem  by 
mggudlineas.    It  is  not  economy,  it  is  extravagance. 


HISTORICAL  SKETCH  OP  THE  OFFICE  OF 
SERJEANT-AT-LAW. 

Tbe  Miti<|uity  of  the  offioe  of  Serjeant-at-law  is  as 
sooient  as  the  law  itself,  and  tbe  degree  is  older  than  moat 
others.  It  is  said  the  order  Sourished  before  tbe  Conquest. 
In  early  times  serjeaotien  were  of  different  kinds.  It  was 
the  custom  to  hold  lands  in  serjeanty  in  various  parts,  and 
it  i^peared  to  be  the  -special  office  of  those  who  were 
ciuated  such  to  defend  the  rights  of  tbe  ISovereign. 
Inferior  offices,  snch  as  coroner,  keeper  of  the  peace,  jta, 
were  held  by  seijeanty.  Another  dass  of  serjeanties  were 
fo  attesul  to  the  personal  requirements  of  the  Sovereign  or 
to  perform  some  particular  service  relating  to  war  not 
nqniring  personal  military  service.  Later  on  this  last 
■posies  of  seijeanty  was  tenned  "petty  serjeanty,"  to 
^■tingnish  it  from  the  others.  Serjeanties  were  also 
created  by  some  of  the  great  vassals  of  tbe  Crown,  but  in 
later  times  the  term  was  confined  to  tenures  of  the  King, 
designated  as  "  tenures  by  Knight's  service,"  whilst  others 
wen  trsated  as  socage  tenures. 

Abont  the  time  of  the  Conquest  the  order  is  supposed  to 
have  been  introduced.  Men  who  had  studied  tbe  laws  in 
Normandy  came  to  this  country  with  the  King,  and  thus 
obtained  a  writ,  by  tbe  advice  of  his  oonncil,  to  the  degree. 
Hey  adminietored  tbe  law  generally  in  counties,  and  it  is 
aud  the  King  had  seijeants  in  every  county  to  prosecute 
pleas  of  tiie  Crown,  but  there  is  no  doubt  that  about  this 
time  many  cities  possessed  tbe  privilege  of  appointing  their 
own  administrators  of  justice. 

Id  the  reign  of  Edward  I.  the  Courts  of  King's  Bench 
aad  Exchequer  were  ambulatory  Courts,  and  followed  the 
King  wherever  he  by  chance  might  go.  The  Court  of 
CoBunon  Pleas,  on  the  other  band,  was  stationary.  Dis- 
satisfaction soon  arose  among  suitors  owing  to  the  difflonlty 
of  proctning  counsel  to  conduct  their  oases,  and  this  gave 
rise  to  the  passing  of  a  statute  anthorizing  140  persons  to 
act  indiscriininafaSy  as  attorneys  and  advocates,  an  arrange- 
ment which  does  not  appear  to  have  been  very  satisfactory, 
sod  complaints  in  parliament  were  made  of  the  incon- 
venienoe  of  these  ambulatory  courts  to  no  avail. 

Westminster  was  declared  by  Magna  Cbarta  to  be  the 
seat  of  jostioe,  though  Cuke  observes  that  this  was  only 
dedaratoiy.  Early  in  the  rdgn  of  Henry  II.  it  was- found 
sxpedieoi  to  appoiat  Jostices  to  go  oitcoits  for  the  trial  of 


causefi,  and  it  would  appear  that  Serjeants-at-law  were 
called  on  to  act  when  tbe-j  services  wtrre  required,  a*  also 
were  tbe  Sheriffii,  though  it  is  difficult  to  say  at  this  period 
whether  one  and  all,  more  or  less  belonged  to  soms 
religious  order  who,  as  an  hmtorian  observed,  "  bung  bound 
by  their  order  to  shave  their  heads,  were,  for  dsoency  aad 
comeliness,  allowed  to  oov^  their  bcJd  pates  with  a  coif, 
which  has  ever  since  been  retained."  Whitelock  says,  it  is 
a  mistake  to  suppose  that  the  Court  of  Common  Pleas  wss 
estaUished  by  Magna  Cbarta,  and  Coke  and  others  agree 
that  the  origin  of  tbe  Court  is  unknown.  Serjeants  are 
mentioned  in  tbe  Year  Botte  as  early  as  Bdwsid  L,  and  t^ 
Bmcton,  and  in  the  Mirror  of  Jostioe,  said  to  be  written 
before  the  Conquest. 

In  the  superior  courts  of  Normandy  litigants  ttwmsalves 
were  allowed  to  plead  by  tbeir  "oonteurs,"  but  on  the 
introduction  of  tbe  Norman  system  into  the  saperior  oourt 
of  England  parties  were  not  allowed  to  conduct  their  own 
causes,  but  were  compelled  to  engage  persons  conversant 
with  the  law  to  conduct  their  suits.  These  officem  wevs 
termed  "counters,"  and  the  amount  of  fees  received  by 
them  seems  to  have  induced  the  conversion  of  the  offioe 
into  a  serjeanty,  which  was  effiioted  by  Boyal  Mandate  in 
respect  of  serjennts  practising  in  Aula  Begia,  otherwise  the 
Oourt  of  Common  Pleas,  and  by  letters  patent  in  respect 
of  those  practising  in  Dublin.  They  ware  oalled  narratores, 
countors  or  conteors,  beoauae  the  ooont  or  declaration 
comprehended  the  sohetanoe  of  the  original  writ  and  the 
foundation  of  tbe  suit.  Beepectiog  the  position  »f  ssijeaot 
at  this  period.  Lord  Camplwll  observed,  "  If  immemorial 
usage  be  relied  upon,  we  must  remember  that  seijeants, 
counters,  and  ether  counsel  existed  in  England  long  before 
the  time  of  Edward  1st ;  and  there  seems  every  reason  to 
b^eve  that  they  comnunioated  direotiy  with  tbe  parties." 

We  here  introduce  the  well-known  prologue  in  tbe 
"Canterbury  Tales,"  by  Chaucer.  The  Serjeant  is  addressed 
as  the  "  Sint  Man  uf  Lawe,"  and  is  thus  described :  — 

"  A  Serjeant  of  the  lawe.  w&re  and  wise, 
'I  bat  often  hudds  jhea  at  the  parvis,  • 

Ther  was  also,  f  uU  rlche  of  ezoeUenoe, 
Dllcret  he  wa«  and  of  gret  reverence, 
He  Bemed  ewlche,  his  wordes  were  so  viae, 
Justioe  he  was  ful  often  In  oarise 
Ky  patent  and  b;  plelne  oommlalona 
For  hla  sdenoe  azid  for  hla  high  renuun. 
Of  fees,  and  robes  had  he  numj  on, 
80  gret  a  pourchasonr  Irissi  no  wher  non 
All  was  fa*  simple  to  Um  in  eCoot, 
Hla  pourcbaiing  might  not  tain  In  iiKpeot. 
Mo  wher  so  besy  a  man  ther  n'aa, 
And  jet  he  semed  better  than  he  was. 
In  termes  faadde  he  caa  and  domes  alle. 
That  fro  the  time  of  King  Will  were  a  fille. 
ThsretQ  be  coode  endlte  and  make  a  thing, 
There  coode  no  wlgfat  (rfnche  at  tals  writing; 
And  every  statute  oonde  he  plain  by  ruu. 
He  rode  hot  homely.  In  a  mediae  oote. 
Girt  with  a  Mint  of  silk  with  barres  amale; 
Of  his  array  tell  I  no  longer  tale." 

Lord  Campbell  remarks,  "The  purvise  is  well  known  to 
have  been  a  sort  of  exohange  at  St.  Paul's,  where  all  ranks 
met  to  do  buidness,  and  tbe  Seijeanta-at-Iaw,  like  Bonum 
patrons,  gave  advice  to .  all  who  came  to  consult  them. 
Aiterwai^  each  Serjeant-at-law  had  a  pillar  in  the  cathe- 
dral assigned  to  him,  where  he  stood  aud  communicated 
with  his  clients. 

Jjord  Campbell  further  observed,  as  to  this  custom,  that 
there  was  nothing  discreditable  in  it ;  and  that  some  pro- 
vincial couusel  are  still  said  to  "keep  the  market"  in  the 
towns  where  they  reside.  The  practice  of  taking  instruc- 
tions direotiy  from  the  client  was  followed  by  the  most 
eminent  members  of  the  English  Bar  up  to  a  recent  period. 
Not  only  young  students,  but  even  such  as  Sir  Edward 
Coke  and  Sir  James  A-tVi"  then  wen,  took  instrootions 
from  their  clients  in  person. 

Serjeants  <4>pear  originally  to  have  been  Servienta  regit 
ad  Ltgem,  but  since  tiie  reign  of  Edward  I,  the  term  rtgi* 
has  been  omitted,  in  recognition  of  their  services  to  the 
Commonwealth,  except  in  those  cases  where  the  services  of 
Serjeant  have  been  specially  required  by  the  king.  They 
were  recognised  by  name  and  office  in  tbe  statute  of  West- 
minster. Tbe  Judges  of  the  courts  of  law  by  custom,  and 
in  order  to  enable  them  to  hold  assizes,  must  be  of  the  rank 
of  Serjeants ;  but  Barons  of  the  Exchequer  need  not  be  of 
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the  degree  of  the  ooif,  except  for  the  lut  reason.     The  coif 
dietrngnished  the  latter  from  the  cnrsitor  barons. 

There  is  no  donbt,  therefore,  that  the  o£Bce  of  Serjeant 
has  eziktt  d  from  time  immemorial.  The  Serjeant  called  by 
the  king's  writ  from  the  graver  persons  among  the  apprtn- 
tices  was  of  long  experience,  and  though  be  was  not  bound 
to  attei;d  his  court,  except  at  his  pleasure,  he,  nevertheless, 
■wore  "not  to  delay  the  people.'  Neither  could  he  be 
catranged  from  the  court  so  that  he  could  not  plead.  The 
Serjeant's  duty  originally  was  to  frame  the  pleadings  in  each 
caure  for  which  he  was  responsible  for  deceit  or  interruption 
of  the  due  course  of  justice.  Bence  the  ancient  rule  of  the 
Serjeant's  hand  having  to  be  put  to  all  pleas.  His  coif  could 
not  be  taken  awsy  from  him  by  the  court  because  it  wa« 
given  him  Ly  royal  writ.  By  their  oath  they  were  boond 
to  serve  if  called  upon.  "The  oath,"  says  Lord  Coke, 
"consisteth  ou  six  parts  : — (1)  That  he  shall  well  and  truly 
■trve  the  king  and  bis  people  as  one  of  tlie  king's  Serjeants- 
at-law  ;  (2)  that  be  shall  truly  counvel  the  king  in  his 
matteis  when  be  shall  be  called ;  (3)  and  duly  and  truly 
ministt-r  the  king's  niatteis  alter  the  course  of  the  law  to 
bin  conning ;  (4)  he  shall  take  no  wages  or  fee  of  aiiy  man 
for  any  matters  where  the  king  is  party  against  the  king ; 
(6)  be  shall  as  duly,  as  hastily,  speed  such  matters  as  any 
man  shall  have  to  do  against  ths  king  in  the  law,  as  he 
nay  lawfully  do  without  delay,  or  tarrying  the  party  of  his 
lawful  process  in  that  belongeth  to  bim ;  (6)  he  ehall  be 
attendant  on  the  king's  matters  when  he  shall  be  called 
thereto." 

The  dignity  of  the  appointment  had  to  be  kept  up  at  a 
very  great  expenae,  or  what  may  be  couiddeied  in  those 
days  as  a  conaiderakle  ootlay  for  grand  feasts.  Connected 
with  this,  Serjeants-at-law  were  allowed,  by  the  sumptuary 
laws  of  the  period,  at  the  time  they  took  their  estate  opon 
thrnn,  to  enjoy  gn^ater  privileges,  by  way  nf  giving  liveries 
to  their  dependanta,  than  knights  and  others,  and,  among 
a  chosen  few,  they  were  allowed  more  broad-cloth  in  their 
riding  guwna  or  coats  than  any  body  t^lse.  There  is  no 
donbt  that  the  iorm  and  ceremonies  of  making  new 
Serjeants  varied  very  little  for  centuries.  The  description 
of  a  call  in  the  r«ign  of  B  enry  Y III.  differs  very  little 
from  the  one  described  in  that  of  George  III.  It  would 
appear,  indeed,  that  the  most  ancient  calls  were  the  most 
magnificent  and  sumptuous,  inasmuch  as  we  rea<l  that  in 
Henry  VII.'s  time  the  King  and  all  bis  household  attended 
at  Lambeth  Palace  ou  the  call  of  thne  Serjeants.  I'heir 
feasts  and  entertainments  were  must  lavish  and  sumptuous, 
and  wtre  frequently  attended  by  royalty  and  the  principal 
nobility,  the  Lord  Mayor  and  aldermen,  the  judges  and 
principal  officers  of  atato.  In  the  seventeenth  century,  the 
custom  was  to  take  the  usual  oaths  at  the  Chancery  bar,  to 

?rooe<  d  (conducted  by  their  respective  societies)  to  Gray's 
nn,  and  perform  the  ceremony  of  counting  before  U>e 
judges,  to  walk  in  their  party-coloured  robes  (accompanied 
by  officers  and  others  of  the  societies)  to  Westminster  Hall, 
where,  at  the  bar  of  the  Court  of  Ccmmon  Pleas,  they 
coonted  agun  and  gave  rings  to  all  the  judges  and  seijeanta, 
and  afterwaids  entertained  them  and  the  nobility  at  dinner. 
It  fnqnently  occurred  that  at  the  Chancery  bar  or  at  the 
Common  Pleas,  at  the  time  of  the  inauguration,  addresses 
were  delivered  by  the  Lord  Chancellor  or  one  of  the  Lord 
Chief  Justices.  The  addresses  on  these  occasions  by  Lord 
Bacon,  Lord  Keeper  North,  and  otheiv,  are  well  known  for 
the  large  amoont  of  learning  they  contained.  Sir  Philip 
Yorke,  afterwards  Lord  Hsfdwidie,  was  the  first  who 
conuted  in  English.  He  was  a  strong  opponent  of 
throwing  open  uie  practice  of  the  Court  of  Common  Fleas 
to  the  profession  genaially. 

In  Lord  Bardwicke's  time  (177C)  the  last  general  and 
regular  call  took  place.  On  this  occasion  there  were  four- 
teen gentlemen  made  Serjeants,  and  the  instalment  was 
oonductid  with  great  pomp  and  ceremony.  On  taking  the 
oaths  f  f  allegiance  and  supremacy  they  attended  the 
courts  at  Westminster  and  counted  before  all  the  judges 
and  presented  rings,  after  which,  in  their  bar  gowns  and 
foil  bottomed  wigs,  they  met  the  Judges  and  ancient 
Serjeants  in  their  scarlet  and  pxuple  robes,  in  the  Parlia- 
ment Chamber  of  the  Middle  Temple  Ball,  and  the 
Benchers  and  others,  in  their  gowns,  when  they  partook  of 
bisooits  and  mulled  wine.    T'hey  Uien  proceeded  to  the 


Bail,  and  were  addressed  by  the  Lord  ChancaUor,  Iiord 
Hardwicke,  in  appropriate  terms,  and  had  their  ooifs  and 
hoods  placisd  on  them  by  the  Judges,  after  which  they 
donned  their  party-coloured  robes  and  tabard  and  walked 
to  Westminster  Hall,  accompanied  by  their  colts,  derka, 
and  other  attendants,  when  they  again  "counted"  and 
more  rings  were  presented  to  judges,  members  of  the  royal 
family,  and  the  principal  officers  of  State.  The  whole 
proceedings  ended  with  a  sumptuous  dinner  in  the  Middle 
Temple  £iall,  where  the  nobility,  judges,  and  others,  accord- 
ing to  their  respective  ranks,  took  their  seats.  On  a  table 
by  itself  was  a  baron  of  cold  beef,  with  the  royal  arma 
planted  upon  it,  which  should  have  been  carried  in  the 
prooession,  but  was  forgotten.  The  general  expenses  of 
the  call  came  tn  about  £185  each,  but  this  is  no  criterion 
of  the  actual  cost,  inasmacfa  as  presents,  far  exceeding  this 
sum,  in  the  aggregate,  were  made  to  friends  at  Westminster 
and  on  circuit. 

In  7  &  8  Hen.  lY.  (1406),  a  Bill  was  presented  to  the 
Commons  for  certain  restrictions  upon  dress,  and  practically 
upon  hoods  (chaperons),  "  Provided  always  that  the  justices 
of  one  bench  and  the  other  and  tie  Kmg't  SerytanU  may 
use  their  hoods  as  seeming  to  them  best  for  the  honour  of 
the  King,  and  of  their  estate  ; "  but  it  is  provided  thai  no 
eaquire,  apprentice  at  law,  clerk  within  the  King's  hall, 
or  aboding  with  other  lords,  of  the  realm,  not  being 
advanced,  shall  use  furs  of  grey,  &0. 

It  is  uncertain  at  what  date  rings  were  first  presented, 
but  the  origin  of  mottos  dates  only  from  the  reign  of 
Elixabeth.  Chief  Joatice  Wray,  in  the  nineteenth  year  of 
the  reign  of  that  Queen,  stated  that  the  motto  "Zex  Segi* 
PrafidMm,"  on  the  rings  of  Serjeants  Bendloes,  PowtrdI, 
and  Mead,  who  were  said  to  be  the  only  three  Serjeants  then 
living,  were  the  first  that  he  had  met  with.  In  the  second 
year  of  George  III.,  on  the  call  of  Baron  Gould  and 
another,  the  celebration  by  means  of  a  feast  was  dispensed 
with,  and  a  payment  of  jElOO  in  lieu  of  the  usual  feaat  and 
fine  of  £10  accepted,  but  wine  and  biscuits  had  to  be  tent 
as  usual.  The  call  of  sixteen  Serjeants  in  the  reign  of 
Charles  II.  seems  to  be  the  largest  ou  record.  It  is  said 
that  William  Bendloes  was  once  the  only  Berjeant  for  part 
of  the  time  of  Philip  and  Mary  and  part  of  Klizabetli's  reign. 
It  is  possible,  or  more  than  probable,  that  this  was  owing 
to  the  writs  abating  after  the  deaUi  of  Mary,  as  in  1  Kliaa- 
btth  four  Serjeants  were  arguing  in  the  Common  Pleas. 

On  the  other  hand,  the  Serjeants  possessed  privileges  to 
which  the  >4>prentices  and  others  were  not  entitled.  The 
distinction  between  a  seijeant  and  an  ordinary  advocate  was 
that  Serjeants  were  aworo  not  to  attend  to  the  liehests  of  the 
crown  alone,  but  to  servo  the  king's  people  againxt  the  king, 
while  apprentices  were  called  fur  no  particular  object,  and 
were  not  Hwom.  They  bad  exclusive  right  of  practice  in 
one  particular  court,  and  their  services  were  always  brought 
into-ruquisition  in  the  leading  and  better  daas  of  busioess 
in  the  profewion.  Though  not  by  the  oath  were  they  bound 
to  serve  the  king,  bnt  in  several  instances  Parliament  cuou- 
pelled  them  to  defend  the  Throne,  and  also  called  upon  theam 
to  attend  at  the  trial  of  petitions  in  the  Boose.  Tliey  were 
exempt  from  knighthood,  which  by  the  common  Uw  of  the 
period,  was  imposed  upon  persons  having  a  pecuniary 
standsjd,  and  was  considered  by  many  more  a  burdan  than 
an  honour.  In  the  reign  of  Henry  YX  a  Serjeant  having 
refused  to  appear  to  receive  the  order  of  knighthood,  pleauiea 
his  privilege,  which  was  accepted.  No  serjeauta  were 
knights  till  the  latter  part  of  the  reign  of  Henry  YXII. 
Serjeants  had  also  an  exclumve  right  of  practising  in  the 
Marnhalsea  Court — a  Court  for  the  trial  of  causes  fur  the 
recovery  of  small  debts,  abolished  by  the  County  Court  Act, 
but  this  light  was  taken  away  by  statute  in  the  reign  of 
Benry  Ylil.  They  were  exempt  from  being  empaonelled 
at  the  grand  assise.  They  signed  all  pleas,  and  were 
frequently  consulted  by  the  judges  on  paints  of  law,  and 
were  eligible  to  sit  as  judge  at  assize.  The  appoiutiafcnt 
was  always  considered  one  of  rank  and  distinction. 

Serjeants-at-law  were  known  and  reoognised  as  a  body 
having  precedence  in  anoient  times.  Their  leading  at  the 
bar  was  established  by  custom  and  ancient  usage.  In 
former  times  the  King's  premier  seneants,  and  the  King's 
andent  Serjeant  took  preoedence  of  the  King's  advocate, 
attorney,  and  solicitor-general ;  bat  in  1814,  the  Attomejr 
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and  SoUcitor-General,  by  Royal  Warrant  acquired  preee- 
deocy  and  priority  of  rank  over  the  premier  and  ancient 
leijeants.  Tfaiaoeeaired  more  from  accident  than  otberwiae; 
Berjeaat  Sbepfaeard,  who  was  the  King's  ancient  Serjeant, 
being  appointed  solicitor-general,  wonld  have  led  the 
sttomey-general.  It  wa«,  therefore,  necesnary  to  make 
•Otoe  aitmition.  By  special  order  of  the  Prince  Kegent, 
tber  Queen's  premier  Serjeant  and  tike  Queen's  ancient 
■erjoant  rank  next  the  solicitor-general,  and  the  Qaeen's 
advocate  next  after  the  Qneeo's  Serjeant. 

A  Serjeant  once  offered  to  move  before  the  Attorney- 
General  Sir  Francis  Bacon,  who  indignantly  appealed  to 
the  Court,  on  which  Chief  Justice  Coke  remarked  that, 
**  No  Serjeant  oaght  to  move  before  the  King's  attorney, 
when  he  moves  for  the  King,  bat  for  other  motions  any 
Serjeant-at-law  is  to  move  bcjbre  him,  and  when  I  was 
King's  attorney  I  never  offered  to  move  before  a  Serjeant 
nnleiia  it  was  for  the  King."  The  order  of  precedency 
among  advocates  is  now  as  follows: — 1,  Queen's  Advocate- 
General  ;  2,  The  Attorney-General ;  3,  The  Solicitor- 
General  ;  4,  Queen's  Counsel ;  6,  The  8erjeant-at-Law ; 
6,  Barrister-at-Law.  The  patent  of  precedence  places  a 
SkEijeant  on  the  same  footing  as  a  Qaeen's  Counsel,  ranking 
next  after  the  one  last  appointed.  The  Common  Serjeant 
of  the  City  of  London  not  being  admitted  tn  his  office  by 
virtue  of  the  King's  writ  has  no  right  of  audience  ;  but  he 
takes  precedence  of  those  who  are  neither  Serjeants  or 
Queen's  Counsel,  and  he  sits  within  the  Bar  at  Niri  Print 
with  a  silk  gown.  Serjeants  who  have  been  knighted  do 
not  precede  others  who  are  not 

In  23  Car.  II.,  Sir  Edward  Turner,  Speaker  $mi  Solici- 
tor-General, is  said  to  have  been  the  first  King's  coonseL 
Sir  F.  North  is  also  said  to  have  been  the  first  King's 
oonnael.  He  waa  called  upon  to  argue  on  behalf  of  ^e 
Crown  in  a  case  before  the  House  of  Lords,  in  the  place  of 
tiie  Attorney-General,  who  being  an  assistant  of  the  House 
was  not  privileged  to  argue,  on  the  termination  of  which  he 
was  made  a  "King's  Counsel "  which  gave  him  preaudience 
within  the  bar.  Lord  Bacon  was  made  a  King's  counsel 
extraordinary,  but  without  patent  or  fee,  or  a  kind  of 
itdinduum  vagvm. 

The  coif  is  the  badge  of  the  Serjeantr,  It  is  composed  of 
lawn,  and  worn  on  their  heads  under  tbeir  caps  when 
created.  They  possess  the  privilege  of  wearing  it  in  the 
preMoce  of  royalty.  Kobes,  in  various  forms  and  oolooia 
have  been  used  from  time  inmiemorable  to  distiDguisli  the 
advocates  and  administrators  of  justice.  Party  coloured 
robes  were  much  in  vogna  in  Chauoer's  time,  which  gave 
rise  to  hia  "  Parson's  tale."  They  were  used  to  ensure  due 
respect  being  paid  to  persons  and  office.  Lord  Clarendon 
observed  that  if  they  were  laid  on  one  side  the  people 
wonld  soon  lay  aside  their  respect.  The  judges,  Serjeants, 
and  attorneys  all  had  their  party  coloured  rebes  both  for 
winter  and  summer,  and  their  robes  were  oonsioered 
essential  to  the  law  itself. 

In  1766  was  published  a  pamphlet  by  B.  Wynne,  entitled 
"Observatians  touching  the  Antiquity  of  the  Degree  of 
8eigeant-at-law.'  The  t)ody  of  the  work  was  l^  some 
other  hand,  as  is  stated  in  Uke  advertisement  to  it  as  fol- 
lows : — "  If  the  project  that  occasioned  these  obeervations 
had  not  stopped  almost  as  soon  as  it  was  conceived,  these 
papers,  I  am  pursuaded,  would  have  been  published  by  the 
author."  Wynne  merely  annotated  it.  The  paper  had  re- 
ference to  a  scheme  to  be  brought  before  the  House  of  Com- 
mons **to  lay  open  the  Court  of  Common  Pleaa,  and  to 
empower  all  barristers  to  practise  in  that  Court  as  Serjeants 
do  now."  This  proposition  was  laid  before  the  judges  by 
Lord  Chief  Justice  Willes  in  the  form  of  a  Bill,  "  'That  it  be 
enaoted  that  all  barristers  may  practise  in  the  Court  of 
Common  Pleas  as  the  Serjeants  do  now,  and  (as  the  conse- 
qocBce  of  that  probably  vrili  be,  that  there  will  be  no  more 
Serjeants),  that  it  be  likewise  enacted,  that  for  the  future 
any  faarrbter  of  aooh  a  standing  as  shall  be  thought  proper, 
nay  be  a  judge  of  any  of  the  Courts  of  Westminster,  and  be 
pot  into  any  of  the  Commissions  on  the  respective  cirouita, 
though  not  a  Serjeant-at-Law,  and  without  being  called  to 
the  degree  of  Seijeant  at-Law. 

No  change  however  took  place,  and  things  went  on  as  they 
were  till  the  2fith  April,  1884,  when  io  order  to  facihtato  the 
general  dSspatcfa  of  bo^ieaa  in  the  coorta  at  Weatminater,  a 


royal  mandate  of  His  Majesty  the  late  King  William  IV. 
directed  that  the  right  of  practising,  pleading  and  audience  in 
the  Court  of  Common  Pleas  during  term  should  oease  to  be 
exercised  exdusivdy  by  serjeants-at-law,  which  order  was 
obeyed  b;  the  judges.  The  court  in  its  sittings  after  term 
was  open  to  the  whole  profession  and  it  might  have  been 
difficult  to  distinguish  the  difference  between  this  elaas  of 
business  from  that  conducted  daring  term.  The  mandate 
provided  also  that  serjeants-atlaw  should  take  preoedenoe 
next  after  King's  Counsel.  This  mandate  was  carried  into 
effect  and  remained  in  force  for  upwards  of  three  years, 
when  the  Serjeants  petitioned  Her  present  Majesty  to 
cause  the  legality  and  expedience  of  the  document  to 
be  investigated.  The  petitioners  urged  that  the  mandate 
only  contained  the  sign  manual  of  His  Majesty,  was  not 
sealed  or  countersigned  ;  that  the  Crown  alone  had  not 
the  power  to  alter  the  constitution  and  practice  of  the 
Conrta  ;  that  the  prescriptive  privileges  of  Serjeants  could 
only  be  abrogated  by  Act  of  Parliament,  and  that  the 
benefits  expected  to  accrue  from  the  phange  had  not  been 
realised.  'The  petition  was  accompanied  by  a  memorial  to 
the  Lord  Chancellor  Cottenham,  stoting  more  at  large  the 
grounds  of  objection.  It  stated  that  the  document  was 
deficient  in  form  and  solemnity  to  give  it  legal  effect ;  that 
the  power  exeidsed  was  not  known  to  the  law ;  that  it  had 
only  lately  been  deemed  necessary  to  pass  an  Act  of 
Parliament  to  enable  serjeantw  to  be  called  in  vacation  in 
order  to  be  made  judges ;  that  nothing  but  an  Act  of 
the  Legislatore  coulii  alter  the  distinctive  character  of  the 
court,  and  citing  authorities  in  favour  of  that  proposition. 

In  oonsequenee  of  these  representations  the  subject  waa 
referred  to  the  Judicial  Committee  of  the  Privy  Conneil, 
and  on  the  10th  of  January,  1839,  Sir  William  Follett 
opened  the  case  for  the  petitioners  follawe<i  by  Mr.  Austin, 
the  Attorney  and  Solicitor-General  representing  the  Crown. 
Mr.  Anstin,  in  the  absence  of  Sir  William  FoUett,  finished 
his  reply  on  the  9th  of  May,  and  the  Court  adjourned,  but 
no  juiiginent  was  ever  given.  However,  on  the  1 8th  of  the 
following  June,  the  Lord  Chancellor  brought  in  a  Bill  for 
opening  the  Couit  of  Common  Pleas,  which  passetl  the 
House  of  Lords  bnt  was  thrown  out  in  the  Commons. 
The  question  then  remained  in  abeyance  till  1846,  vrhen  it 
was  enacted  by  the  9  ft  10  Vict.  o.  54  :— "That  from  and 
after  the  passing  of  this  Act  all  Barristers-at-law,  accordii^ 
to  tbeir  respective  ranks  and  seniority,  shall  and  may  have 
and  exercise  equal  rights  and  privil^e  of  practising,  plead- 
ing, and  audience  in  the  sud  Court  of  Common  Pleas  with 
the  said  Serjeanto." 

The  preamble  ran  thus,  that : — "  Whereas  it  would  tend 
to  the  more  equal  distribution,  and  to  the  consequent  die- 
pateh  of  basineBs  in  the  Superior  Courts  of  Common  Law, 
and  would,  at  the  same  time,  be  equally  for  ^he  benefit  of 
the  public  if  the  right  of  barrister-at-law  to  practise,  plead, 
and  to  be  heard  extended  equally  to  all  tbe  said  courta,  but 
by  reason  of  the  exclusive  privilege  of  serjeants-at-law  to 
practise,  plead,  and  have  audience  in  the  Court  of  Common 
Pleaa  during  term  time,  such  object  cannot  be  effiooted  with- 
out the  authority  of  Parliament." 

I^iis  put  an  end  for  ever  to  the  exclusive  right  of  serjeanta 
to  practice  in  the  Court  of  Common  Pleas,  and  threw  the 
court  open  to  the  Bar  generally.  Though  it  does  not 
appear  how  the  order  of  precedence  was  arranged,  as  there 
was  no  Order  of  Council  on  the  subject,  the  Serjeants  took 
rank  next  after  the  Queen's  Counsel  last  made,  but  in 
private  society  a  Seijeant  took  precedence  of  a  Queen's 
Counsel.  Stript  of  every  privilege,  short  of  having  their 
coif  taken  &ni9  them,  the  only  refuge  left  was  the  outer  bar. 
This  indignity  they  suffered  for  some  years,  till,  in  1864,  a 
kind  of  body  intermediate  between  the  inner  and  outer  bar, 
they  naturally  preferred  to  identify  themselves  with  the 
former.  They  accordingly  presented  a  petition  to  the  Lord 
Chief  Justice  of  tlie  Qaeen's  Bench  to  be  allowed  seate 
within  the  bar,  with  the  Queen's  Counsel,  which  hitherto 
had  been  exclusively  occupied  by  those  having  a  patent  of 
precedence.  His  lonlship  considering  that  similar  privileges 
were  accorded  io  the  other  courts  granted  the  application. 

Serjeants  were  always  included  in  the  commission  of 
assize,  but  it  has  been  the  custom  of  late  years  to  join  all 
Queen's  Counsel  on  the  cnmmiHsion  with  the  judges  and 
Serjeants,  and  the  13  ft  14  Vict,  c  2S,  enables  Queen's 
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Counsel  and  othen  having  a  patent  of  precedence  not  being 
of  the  degree  of  the  coif  to  act  as  jadgea  of  aasize  for  the 
diipatch  of  dvil  and  criminal  baainesa. 

'Hie  High  Court  of  Justice  BUI  of  Lord  Hatherly  (1870) 
..■4!d  not  touch  the  rank  and  office  of  seijeant  at  all  But  the 
Supreme  Ooort  of  Judicature  Act  passed  last  year  by 
■eotion  8  provides,  that  "henceforth  no  person  appointed  a 
judge  should  be  required  to  take  or  have  taken  the  degree 
of  serjeant-at-law." 

In  Ireland  the  Crown  appoints  three  Barristers  to  the 
rank  of  Serjeants  who  take  precedence  of  the  Queen's 
Counsel,  except  the  Attorney-General  and  Solicitor-General. 
It  is  a  patent  office  to  which  a  small  salary  is  attached. 
Thej  are  Crown  officers,  and  included  in  the  Commission. 
They  never  had  exclusive  right  to  practise  in  the  Court  of 
Oommon  Pleas  in  Dublin.  The  full  number  in  Ireland 
were  three,  but  in  1627  the  number  was  increased  and  one 
ofaoaen  from  the  ailk  gownsmen.  They  therefore  rank 
higher  than  Queen's  CimnseL  The  office  dates  from  1S26. 
The  office  of  King's  Serjeant  Servien*  Domini  Regit  ceased 
in  1627,  and  that  of  Prime  Serjeant,  with  an  annual  fee  of 
£10,  aabatitated  in  its  place,  which  in  its  turn  was  abolished 
in  1805.  In  Charles  the  First's  time,  the  coif  was  ^nted 
to  the  judges. — (Condanaed  from  The  Lav  Magcmne  and 
Stviea.) 


BILLS  OP   EXCHANGE   AND   PEOOF   IN 
BANKRUPTCY. 

The  ordinary  rale  as  to  proof  by  holdera  of  tnlla  of  ex- 
change, the  parties  to  which  become  bankrupt,  is  dear 
enough;  but  inddenta  may  arise  in  connection  with  the 
tranriisr  of  negotiable  Inatruments  which  may  auggeat  diffi- 
culties and  doubts  aa  to  the  remediea  of  holdera  against 
particular  fnnda,  and  against  the  eatatea  of  the  parties. 
One  phase  of  thia  queatiun  baa  been  discussed  in  the  recent 
caaea  of  £x  parte  Brett  (26  L.  T.  Rep.  M.  S.  262),  and  Re 
Baumann  (30  L.  T.  Rep.  N.  S.  808),  where  the  billa  of  ex- 
change were  accepted  apecially,  that  is  to  say,  the  accep- 
tance waa  conditional,  and  a  question  of  some  importance 
arose  in  both  canes,  namely,  were  such  acceptances  securities 
•a  against  the  estate  of  the  bankrupt.  In  Brett's  oaae  the 
acceptance  was  in  thia  form  : — "  Accepted,  payable  at  the 
Imperial  Bank  (Limited),  on  the  delivery  op  of  the  billa  of 
lading  and  policy  of  inanrance  of  certain  akins  "  Now,  if 
that  waa  to  be  taken  aa  an  unconditional  acceptance,  the 
holders  would  have  been  entitled  to  retain  all  shipping 
documents  and  yet  prove  for  the  wliole  amount  of  the  bilL 
If,  on  the  other  hand,  it  waa  a  conditional  acceptance,  the 
holders  were  botmd  to  deduct  the  prooeeda  of  the  goods 
represented  by  the  shipping  documents,  or  hand  over  those 
documents  to  the  trustee.  The  distinotion,  it  will  be  seen, 
is  a  very  important  one^  because,  in  the  one  case,  the 
estate  of  the  bankrupt  gets  the  benefit  of  the  goods,  and  in 
the  other  doea  not.  Consequently,  it  is  interesting  to 
tniateea  to  know  when  tbey  can  claim  to  have  the  goods 
drawn  againat  deducted  or  handed  over,  and  we  will  Iwiefly 
examine  what  haa  been  decided  on  the  aubject  of  conditional 
aoceptancea. 

A  caae  which  bears  upon  this  aubject  generally  is  that  of 
Smith  V.  Virtue  (SO  L.  J.  66,  C.  P.)  No  bankruptcy  super- 
vened there,  and  the  question  simply  was  whetiier  the 
holder  was  bound  to  give  np  the  bill  of  lading  on  the  very 
day  the  bill  waa  due.  The  acceptance  was  iu  thui  form, 
"  Accepted — payable  on  giving  up  bill  of  lading  for  seventy- 
six  bags  of  clover  aeed  per  'Amazon.'"  Had  the  UU  of 
lading  and  the  bill  of  exchange  been  preaented  at  the  bank 
where  the  latter  waa  made  payable,  the  bill  of  exchange 
ooold  have  been  paid.  This  waa  not  done,  and  the  defen- 
dant subsequently  refused  payment  on  the  ground  that  he 
waa  prevented  from  sending  the  cargo  un  to  a  market — 
that  the  acceptance  was  conditional,  and  the  handing  over 
of  the  bill  of  lading  a  condition  precedent  necessary  to  be 
performed  before  the  holder  of  the  bill  of  exchange  oonld 
sue  for  its  non-payment.  In  delivering  judgment  in  favour 
of  the  plaintiSK,  Chief  Justice  Erie  said,  "  The  matter  to 
be  decided  is  the  meaning  of  the  qualified  acceptance  the 
defendants  came  under.  1  am  clearly  of  opinion  it  is  a 
conditional  acceptance.  I  think  the  defendants  ouuld  not 
be  called  upon  to  pay  unleaa  the  bill  of  lading  was  delivered 


to  them."    The  other  judges  (Jnstices  Bylea  and  Keating) 
ware  equally  clear  that  it  waa  a  conditional  acceptance. 

iti  the  caae  of  Ex  parte  Brett  the  diawera  of  the  billa  were 
the  original  ownera  of  the  goods,  and  they  made  a  oonaign- 
ment  dt  them  to  Howe  for  the  purpoae  of  getting  them 
sold  in  thia  country,  and  drew  billa  an  him.  On  these  facts 
Lord  Jnitice  MeUish  observed,  "It  is  quite  dear  that 
Howe^  as  between  himself  and  the  drawers  of  the  bilk,- was 
under  no  obligation  to  accept  the  bills ;  and,  according  to 
the  ordinary  course  of  mercantile  business,  he  would  r^use 
to  make  himself  liable  to  accept  them  unless  he  got  the 
aeourity  of  the  goods,  and  his  accepting  in  thia  spedal  form 
was  simply  a  mode  of  giving  himself  a  security  on  the 
gooda  without  depriving  the  chartered  Mercantile  Bank  of 
their  aeourity  in  caae  the  acceptancea  were  not  paid." 
Lord  Juatice  Jamea  thought  that  the  effect  of  the  accep- 
tancea was  to  make  the  gooda  the  property  of  the  bankrupt) 
just  aa  if  it  had  been  a  contract  of  sale. 

'This  view  of  the  legal  effect  of  acceptances  against  goods 
was  adopted  in  the  case  of  Se  Baumann,  which  really  in- 
volved this  very  question.  The  acceptancea  in  that  case 
were  against  consignments,  and  the  Lords  Justices  bdd 
that  they  were  conditional  aocaptiuices,  although  the  con- 
dition waa  not  qoite  so  plainly  expreased  aa  in  £e  parte 
Brett.  This  observation  shows  that  an  express  condition, 
or  its  equivalent  in  terms,  may  make  a  conditional  accep- 
tance, and  the  Courts  will  not  regard  with  extreme  strict- 
ness the  terms  of  the  condition.  "  Now,"  said  Lord  Justice 
Hellish,  "The  question  to  be  determined  ia,  what  ia  the 
conaequence  of  that  We  held  in  Sx  parte  Brett  that  the 
consequence  waa  that  the  holder  of  a  bill  in  snch  oircum- 
stances  could  only  prove  after  deducting  the  value  of  the 
goods.  We  thought  that  the  mere  fact  that  the  condition 
aid  not  come  completely  to  an  end  on  the  payment  being 
refhsed  at  maturity  did  not  make  any  difference,  but  that 
notwithstanding  the  payment  was  refused,  the  goods  were 
still,  as  between  the  holder  of  the  bill  and  the  acceptor,  to 
be  considered  the  goods  of  the  acceptor  subject  to  the  pay- 
ment of  the  bill.  Then  he  quotes  the  obacrvations  of 
Lord  Justice  James  in  that  case,  and  proceeded  to  oonaider 
the  further  question  raised  by  Be  Baumann,  whether  the 
acceptor  before  bankruptcy,  or  his  tmstea  after  bankruptcy, 
oould  be  affected  by  the  terms  of  a  letter  of  hypothecation 
of  which  he  had  no  notice,  and  to  the  terms  of  which  he 
had  never  consented.  That  letter  of  hypothecatiun  author- 
ised the  bank  with  which  the  bills  of  exchange  and  shipping 
documents  were  pledged,  to  realise  in  the  event  of  the 
bankruptcy  of  the  acceptor,  and  charge  the  usual  mer- 
chants' commission.  Un  the  bankruptcy  of  the  acceptor 
taking  place  they  did  sell,  not  in  the  orUiuaiy  ooune, 
simply  employing  a  broker,  but  employing  merchants,  and 
where  they  acted  on  their  own  behalf  they  charged  their 
own  comnuaaioo  aa  merchants,  which  they  dedu<^ed  from 
the  proceeds,  and  sought  to  prove  fi>r  the  unsatisfied  portion 
of  the  amount  for  whidi  the  bill  of  exchange  was  drawn. 
The  truatee  refuaed  to  be  bound  by  the  letter  of  hypothe- 
cation, and  rejected  the  proof  for  the  merohanta'  commia- 
mission.  Uis  decision  wsa  ■npt>orted  by  Mr.  Registrar 
Kodie,  and  on  appeal  by  the  Lords  Justices.  Lord  J  ustice 
MeUish  said  : — "  I  am  of  opinion  that  the  effect  of  the  con- 
tract contained  in  the  conditional  acceptance,  aud  to  which 
tlie  bank  agreed  by  taking  the  conditionid  acceptance, 
cannot  be  varied  or  altered  by  the  terms  of  the  lett«r  of 
hypothecation ;  and  that  consequently,  as  between  the 
trustee  and  the  bank,  the  gooda  must  be  ounsidered  subject 
to  the  payment  of  the  bill  of  exchange  as  if  they  had  been 
the  property  of  the  debtor,  and  that  the  bank  can  only 
prove  uter  realising  the  goods  and  deducting  the  proper 
diaiges  which  a  mortgagee  or  pledgee  of  goods  would  be 
entiued  to  deduct  upon  a  sale,  and  can  only  prove  for  the 
balance.  That  being  so,  it  follows  at  once  that  it  is  utterly 
impossible  that  tbey  can  charge  any  commission  for  them- 
selves," And  on  the  evidence  of  usage,  his  lordship  con- 
duded  that  money  paid  to  merchants  as  commission  on  the 
sale  could  not  be  charged  against  the  baokrnpt's  estate. 

We  consider  that  these  decisions  are  of  very  great  im- 
portance. It  would  be  a  most  unreasonable  state  of  things 
if  acceptors  on  the  faith  of  particular  conaignmeots,  who 
accept  aubject  to  a  condition  atated  on  the  face  of  the  bill, 
were  to  be  held  to  have  no  daim  to  have  their  liabili^ 
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ntiafied  out  of  tbe  ooua%iimeiit<.  A  oonsignee  under 
acceptances  against  the  piirticnlar  consignment  has  an  in- 
anrable  interest — an  eqaitable  interest  in  the  whole  cargo. 
The  goods  are  his  subject  to  the  payment  of  a  lieu  given  on 
■hipping  documents.  This  bring  so,  and  he  beooming 
bankrupt,  it  is  law  and  equity  that  pledgees  should  not  be 
allowed  to  make  a  profit  out  of  the  estate,  or  to  mske 
charges  agreed  to  be  allowed  by  drawers  of  bills  pledging 
them,  but  not  ooowntel  to  by  the  acceptors  and  not  sane 
tioned  by  the  custom  of  trad«. — Lam  Timet. 


THE  TICHBORNE  ESTATES. 

An  Act  of  Parliament  has  just  been  printed,  resulting 
from  the  litigation  of  the  "  Claimant "  as  to  the  Tiehbome 
and  Doughty  estates,  and  its  object  is  to  raise  moneys  on 
the  property.  The  statute  is  to  be  received  in  evidenoe 
in  all  Courts,  and  was  sanctioned  by  the  Ck>nrt  of  Chancery 
in  a  suit  which  was  institnted  for  the  protection  of  the 
petson  and  property  of  the  infimt  heir.  Sir  Henry  Alfred 
Joxeph  Doughty  Tiehbome,  against  the  proceedings  of 
the  "Claimant."  The  act  is  a  very  long  one,  extending  to 
106  folio  pages.  There  are  various  recitals  of  the  propwty 
in  settlement  from  the  year  1806,  and  the  description 
of  the  estates  and  lentals  occupies  nearly  80  pages.  The 
property  is  situate  in  Southampton,  Middlesex,  Lincoln, 
Buckingham,  and  Dorset.  One  of  the  objects  of  the  Act 
is  to  raise  money  to  meet  the  costs  and  expenses  of  the 
recant  litigation  which  was  commenced  in  the  year  1866. 
After  a  detail  of  the  Tiehbome  and  Doughty  estates  the 
Act  declares  that  it  is  desirable  that  trustees  should  be 
appointed  to  carry  out  the  provisions  <>f  the  statute,  and 
the  court  bad  approved  of  Henry  Laraplugh  Wickham  and 
the  Hon.  Edward  Ignatius  Arundell,  who  were  willing  to 
act.  Under  the  order  of  February,  1873,  the  costs,  charges, 
and  expenses  had  been  settled  at  the  sum  of  £91,677  IZs.  2d., 
as  appeared  by  the  certificate  of  Mr.  Bird,  the  chief  cleric 
of  Vice-Chancellor  Bacon.  It  was  necessary  to  obtain  an 
Act  to  accomplish  the  objects,  and  hence  the  present 
statute,  which  in  21  sections  shows  the  manner  in  which 
the  funds  are  to  be  raised  under  the  sanction  of  the  Court 
of  Chancery  by  the  trustees  appointed,  and  for  the  other 
purposes  set  forth  by  the  statute. 


RECENT  DECISIONS. 


EQUITT. 

Charitable  Btqmat — Perpetual  Oontiimaitee. 

Thomas  ».  Howsli,  V.C.M.,  22  W.  R.  676,  L.  R.  18 
Eq.  198. 

It  is  rather  oniions  that  while  the  cases  deciding  that 
particular  objects  are  or  are  not  charitable  withm  the 
meaning  of  the  Act  of  Geo.  II.  are  legion,  there  should  be 
comparatively  so  little  authority  on  the  question  whether, 
in  addition  to  the  object  of  a  bequest  being  one  of  those 
reoognixed  as  charitable,  there  must  be  the  element  of 
petjMtnity  in  order  to  bring  the  bequest  within  the  scope 
of  the  Act,  so  as  to  subject  it  to  the  necessity  of  being  paid 
exduaively  out  of  that  part  of  the  testator's  estate  which 
consists  of  pure  personalty.  From  an  early  period  it  seems 
to  have  been  suggested,  rather  than  positively  laid  down,  as 
one  of  the  essentials  of  a  charitable  bequest,  that  it  must 
have  porpetual  oontinnance.  Thus  in  AtUtmey-Oeaerai  t. 
Price  (17  Ves.  at  p.  874)  the  Master  of  the  Bolls  says,  "  It 
(the  bequest)  is  to  have  perpetual  continuance  in  favour  of 
a  particular  description  of  persons,  and  is  not  like  an  im- 
mediate bequest  of  a  sum  to  be  distributed  among  relations." 
And  in  the  earlier  case  of  Bnaaden  v.  Woolredge  (1  Amb. 
607),  where  the  trust  was  to  distribute  the  proceeds  of  sale 
of  real  estate,  after  paying  debts,  among  poor  relations,  the 
fact  that  the  court  directed  such  proceeds  to  be  distributed 
in  accordance  with  the  provisions  of  the  will  seems  to  show 
(the  caso  having  iieen  decided  thirty  years  after  the  passing 
of  the  Act  of  Gtoa.  II.)  that  the  gift  was  not  considered 
charitable  within  that  statute,  which,  as  is  well  known, 
renders  it  impossible  to  give  by  will  the  proceeds  of  real 
estate  to  charities. 


In  many  of  the  older  cases  the  decision  of  this  question 
seems  to  have  been  avoided  by  <u«niiiiing  that  although  the 
wonls  used  by  the  testator  were  consistent  with  the  im- 
mediate distribntion  of  the  eorpm  of  the  bequest  among  the 
objects  indicated,  yet  he  must  have  intended  to  found  a 
permanent  institution.  Thus  in  AtUn-ney-Oeneral  v.  Olad- 
Hone  (13  Sim.  7),  where  the  testator  bequeathed  £16,000  to 
T,  R.  "to  be  6#  him  applied  for  the  use  of  the  Roman 
Catholic  priests  in  and  near  London  at  his  absolute  discre- 
tion," the  Vice-Chanoellor  thought  that  "the  words  of  the 
testator  must  be  construed  as  importing  perpetuity  and  not 
as  being  confined  to  individuals  living  at  any  given  period," 
apparently  founding  this  conclusion  on  the  "  probability 
that  the  Roman  Catholic  as  well  as  the  Protestant  Church 
will  last  as  long  as  the  world  endures."  So  also  in  Poioell 
V.  Attorney-General  and  Robert  Pendleton  (3  Mer.  48)  a 
bequest  of  the  residue  of  the  testator's  estate  "  to  the  widows 
and  children  of  seamen  belonging  to  the  town  of  Liverpool," 
vras  construed  as  intended  to  create  a  permanent  fimd,  and, 
after  a  reference  to  the  master  to  report  as  to  what  chari- 
table institutions  existed  in  Liverpool  for  the  benefit  of 
widows  and  children  of  seamen  belonging  to  that  town,  it 
was  ordered  tliat  the  residue  be  laid  out  at  interest,  and  the 
interest  appUed  for  the  benefit  of  the  widows  and  children 
of  poor  seamen  belonging  to  the  port  of  Liverpool,  in  like 
manner  as  an  existing  charity  of  the  same  kind  was  ap- 
plied. In  these  and  other  cases  the  court  construed  a 
bequest  of  a  gross  sum  to  a  specified  dass  as  intended  for 
the  benefit  not  only  of  the  present  but  of  future  members 
of  that  class,  and  as  implying  a  directioB  to  distribute  not 
the  eorput  but  the  interest. 

But  it  is  obviously  impossible  to  place  this  construotimi 
on  bequests  of  a  specific  sum  to  each  member  of  a  class,  and 
the  question  has  arisen  whether  these  latter  bequests,  not 
having  perpetual  oontinoaace,  are  to  be  considered  chari- 
table. In  Buttell  V.  KelleU  (8  Sm.  &  Gif.  264),  a  bequest 
"to  such  poor  widows  or  credible  (tie.)  industrious  un- 
married women  upwards  of  forty  years  of  age^  residi^  in 
the  town  of  U.  of  the  sum  of  £6  each,"  was  held  to  be  a 
charitable  bequest,  and  was  ordered  to  be  distributed  in 
accordance  with  the  directions  of  the  will,  the  bequests 
failing  so  far  as  they  were  payable  out  of  real  estate  or  per- 
sonal estate  savouring  of  tbe  realty.  In  the  recent  case  of 
Thomat  V.  SomU  (22  W.  R  876,  L.  R  18  Bq.  198),  how- 
ever, a  different  construction  was  applied.  The  testator 
gave  "to  each  of  ten  poor  clergymen  of  the  Churoh  of 
England,  whether  holding  ben^ces  or  not,  to  be  salscted 
by  my  friend  J.  B.  O.,  if  alive,  or  if  dead,  then  by  the 
acting  executors  or  executor  of  my  will,  and  in  his  or  their 
judgment  not  holding  High  Church  or  Puseyite  dootrimee, 
£200."  The  Vice-chancellor  held  that  these  were  not 
charitable  legacies,  and  were  payable  out  of  the  general 
estate  of  the  testator.  "  It  has  been  contended,"  he  said, 
"  that  because  the  motive  is  charity,  therefore  it  is  a  chari- 
table gift  within  the  statute ;  but  I  dissent  from  that 
aignment.  It  is  not  a  charitable  bequest  unless  it  is  a  gift 
for  the  maintenance  of  a  charity."  "  In  every  case  it  de- 
pends on  whether  there  is  a  charity  which  is  to  continue 
for  a  certain  specified  time." — Sulicitori  JowmaL 

COMMON  LAW. 

Bankruptcy — Execu/bon. 

Ex  parte  Bbookb,  L.  J  J.,  22  W.  R  896,  L.  R.  9  Ch.  801. 

Stock  v.  Houanb,  Ex.,  22  W.  R.  661,  L.  R.  9  Ex.  1 47. 

If  ez  parte  Pearton  (21  W.  R  688,  L.  R.  8  Ch.  667)  was 
supposed  to  decide  that  section  87  of  the  Bankruptcy  Act, 
1869,  would  take  away  from  the  execution  creditor  money 
which  was  paid  to  him  under  pressure  of  the  execution,  but 
without  sMzuie  and  eale,  the  two  cases  above  mentioned,  in 
the  former  of  which  there  was  no  seizure,  in  the  latter  a 
seizure,  but  no  sale,  will  remove  that  impression.  £k  parte 
Pearton  was  decided  on  the  ground  that  in  substan<»  there 
was  a  sale,  though  it  was  endeavoured  to  conceal  it  by  an 
artifice.  But  the  attempt  to  do  more  for  the  general  cre- 
ditor than  the  statute  actually  does,  which  was  made  in 
some  of  the  earlier  decisions  of  the  Chief  Judge,  has  now 
been  decisively  checked,  and  we  are  once  more  brought 
back  to  the  wholesome  rule  that  the  duty  of  judges  is  not 
to  make  but  to  interpret  the  law. — Solicitort'  JounaL 
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OAHBUTT  V.  NACaBTOH. 
[From  the  Auttrallan  Jurul  StperU,  Tol.  T.,  p.  70.] 

Tewmcy  muU  *h  montht'  notice,  but  at  least  for  three 
yean — Option  to  renew— Meld  to  be  determinable  only  by 
npttee  eseptnn^  mth  a  year. 

Appeal  firom  justices. 

The  appelluit  had  let  premiaes  to  the  respondent  by  a 
lease  under  seal,  at  the  mouthly  rent  of  six  pounds  sterling, 
payable  always  in  advance,  this  tenancy  oomniencing  from 
the  1st  day  of  Augost,  1870,  and  (except  as  hereinafter 
provided)  to  continue  till  six  months'  notice  in  writing  shall 
nave  been  given  by  either  party  to  the  other,  and  for  at 
least  the  term  of  three  years,  with  option  of  renewal.  On 
let  Aug.,  1873,  the  appellant  gave  notice  to  qnit  on  1st 
Feb.,  1374  ;  and  on  the  same  1st  Ang.  the  respondent  gave 
written  notice  to  renew.  Afterwards  the  appellant  applied 
to  justices,  under  the  Landlord  and  Tenant  Statute  1864, 
No.  192,  sect.  90,  to  recover  possession.  At  the  hearing  it 
appeared  that  before  the  Ist  Aug.  the  respondent  orally 
demanded  a  renewal.  The  justices  determined  that  the 
clause  for  renewal  did  not  require  the  notice  of  renewal  to 
be  in  writing,  and  that  the  oral  demand  had  the  effect  of 
prolonging  or  renewing  the  term  without  any  new  lease,  so 
that  &e  notice  to  quit  did  not  detennioe  the  tenancy. 
They  dismissed  the  summons. 

Mr.  HieiHBOTBAX,  for  the  appellant,  contended  that  the 
tenancy  wa«  for  three  years,  with  option  of  renewal  for 
three  years,  if  notioe  to  quit  were  not  given  at  the  end  of 
the  first  term.  To  hold  it  a  tenancy  from  year  to  year, 
terminable  by  notioe  given  six  months  before  the  end  of  the 
three  years,  would  make  the  option  of  renewal  meaningless. 
The  tenancy  might  be  put  an  end  to  by  six  months'  notice 
expiring  at  any  time  after  the  three  yearn.  The  case 
differed  from  Beaumont  v.  Love  1  A.J.R.  167,  inasmuch  as 
there  the  tenancy  was  for  two  years  certain,  and  so  on  from 
year  to  year,  till  determined  by  six  months'  notioe  to  quit. 

Mr.  JnsnoH  Fbllowb  drew  attention  tn  Thompion  ▼. 
UabtrUy,  2  Camp.  572,  in  which  a  tenancy  for  a  year,  with 
six  montjis'  notice  afterwards,  may  be  determined  at  the 
end  of  the  first  year. 

Mr,  Williams,  for  the  respondent,  cited  Langtcn  ▼. 
Oarleton,  L.  R.,  9  Ex.  £7  ;  43  L  J.,  Ex.  64. 

Mr.  Jdbtiok  Babbt  said  that  the  question  in  this  case 
arises  upon  the  oonstiuction  of  the  lease.  The  lease  in 
Beaunumt  v.  Lore  differs  in  having  the  word  "certain," 
which  is  not  to  be  found  here.  We  cannot,  however,  say 
that  this  is  a  demise  for  a  fixed  period.  It  is  rather  a 
yearly  tenancy  to  last  at  least  three  years.  Notice  to  quit 
might  have  been  given  at  any  time  during  the  three  years, 
to  operate  at  tb«  end  of  that  term.  As  the  notice  was  not 
given  till  the  end  of  the  tbrte  years,  another  estate  arose, 
similar  in  its  incidents,  except  that  it  was  a  tenancy  from 
year  to  year.  The  six  months'  notice  in  writing  would  then 
be  different  in  giving  the  tenant  a  right  to  remain  until  the 
end  of  the  year.  As  to  the  exercise  uf  the  option  to  renew, 
the  case  is  governed  by  that  uf  Dot  d.  Bevenith  y.  Moffatt, 
IS  Q.  B.  at  p.  208  ;  19  L.  J.,  Q.  B.  438,  the  notice  to  ren»w 
created  no  legal  estate ;  the  tenant  would  merely  have  a 
right  of  action  for  breach  of  the  agreement,  or  a  suit  for 
specific  performance ;  until  consent  by  the  landlord,  no 
estate  was  created,  and  the  tenant  might  be  ejected  at  the 
end  of  some  year. 

Mr.  JuBTica  Fbllowb  :  I  think  the  contntct  crested  all 
the  incidents  of  a  tenancy  from  year  to  year,  except  that  it 
oould  not  be  determined  before  the  end  of  three  years. 
The  stipulation  that  it  shall  last  for  "at  least"  three  years, 
implies  that  it  may  last  longer ;  it  also  implies  that  it  may 
not.  It  will  not,  however,  then  expire  by  effluxion  of  time. 
It  mast  be  determined  by  notice  to  quit.  That  notice  must, 
of  coarse,  be  given  six  mouths  before  the  three  years  end. 
If  not  given,  a  fourth  year  is  entered  upon.  As  the  six 
months  notice  to  determine  the  tenancy  at  the  end  of  three 
years  must  expire  with  the  three  years,  upon  what  principle 
can  it  be  said  that  after  the  three  years,  the  tenancy  may 
be  determined  by  notice  expiring  at  any  period  of  the  year ! 
The  stipulation  for  at  least  three  years  is  equivalent  to  a 
contract  for  three  years  certain.  The  case  is  governed  by 
TAompton  v.  Sfaberley,  as  explained  in  Doe  d.  Chadbom  v, 
Oreen,  9  A.  and  B>.  658,  and  as  the  notice  to  quit  did  not 
expire  notil  the  year,  the  tenancy  oontinnea. 


Appeal  dismissed.  Oosts  of  re-statement  of  case  allowed 
to  appellant. 

Attorneys  •.—Oritp  and  Leai$  for  appellant ;  Oodfreg  tax 
defendant. 


THE  LAW  CLERKS'  ASSOCIATION. 

A  general  meeting  of  the  association  was  held  last  Monday 
evening  at  207,  Great  Brunswick-street.  The  attendance 
included  the  Vice-president,  who  took  the  chair — Messrs. 
Jervise,  D»dd,  Farrelly,  Wheatley,  Walsh,  Sheridan,  Flynn, 
and  Power.  After  the  receipt  of  the  subscriptions  for  the 
oorrent  month,  and  the  confirming  of  the  minutes  of  the 
preceding  meeting,  the  Secretary  stated  that  he  was  happy 
to  be  in  a  position  to  announce  that  their  President  was 
rapidly  recovering  from  the  effects  of  the  accident  he  had 
met  with  some  time  ago,  and  would  soon  resume  his  place 
among  them  to  aid  the  Association  with  his  zeal  and  sagacity. 
In  reference  to  the  Saturday  half-holiday  movemeBt,  he 
stated  the  progress  the  question  was  making  was  eminently 
satisfactory.  From  the  reports  of  the  members  that  had 
been  sent  in  he  CHtimated  that  at  least  three  fourths  of  the 
solicitors  of  Dublin  had  conceded  this  great  boon  during  the 
present  long  vacation.  Indeed  one  eminent  firm,  Messrs. 
Oldham  and  Co.,  had  adjusted  their  business  arrangements 
so  as  to  close  their  otGce  altogether  upon  Saturday  during 
the  long  vacation,  and  in  many  of  the  oOBces  a  reduction  in 
the  hours  of  business  during  the  rest  of  the  week  had  been 
granted.  With  regard  to  the  Library  he  was  happy  to 
state  that  it  continued  to  progress,  and  announced  thrt  h* 
had  received  £2  2s.  from  W  J.  Stuart,  Esq.,  solicitor,  and 
donations  of  books  from  U.  Fit:^bbon,  tiixq.,  Q.C.,  and 
D.  H.  Madden,  Esq.  Mr.  Power  then  moved,  and  Mr. 
Sheridan  seconded  a  resolution  that  the  Library  Committee 
should  be  authorised  to  expend  a  sum  of  £50  in  the  purchase 
of  books  of  practice,  and  that  the  sum  of  £100  should  be 
invested  in  Government  Stock  to  form  a  reserve  fund.  The 
motion  was  carried  nnanimoa.ily,  and  the  meeting  shortly 
afterwards  adjourned. 


COBBESPOVOESrCE. 


THE  SESSIONAL  EXAMINATION. 

TO  TBI  BDITOB   Or  THE  IBI8H  LAW  TIUEB. 

Sib, — I  am  surprised  that  I  did  not  see  many  letters  in 
your  columns  complaining  of  the  delay  in  publishing  the 
result  of  the  last  Sessional  Examination  by  Professor 
Hickson.  He  must  surely  have  given  to  the  Conncil  the 
list  before  this,  as  it  is  two  months  and  more  since  the 
Examination  took  place,  and  I  cannot  understand  why  it 
has  not  been  made  pubUo,  or  at  least  communicated  to  the 
Apprentices  who  were  in.  I  heard  when  I  passed  my  Fre- 
liminaiy  a  few  days  after  the  Examination,  and  Mr, 
Richey,  as  well  as  I>r.  Webb,  who  have  very  luge  classes, 
never  used  to  keep  us  waiting  so  long  as  tUs.  I  hope,  as 
well  as  your  last  correspondent,  that  a  graduated  list  will 
be  published,  as  I  worked  very  hard  and  do  not  want  to  be 
placed  in  the  same  alphabetical  way  as  if  I  had  only  looked 
at  Broom  for  a  week  or  two  before  the  Examination.  Some 
men  whom  I  know  that  were  in  at  the  July  Examination 
want  to  go  in  for  the  Final  next  year,  and  it  a  very  im- 
portant for  them  to  know  whether  they  have  passed  or  not, 
as  the  result  may  be  another  year's  apprenticeship  service 
to  them.  Hoping  yon  will  print  this  in  the  Solioitobb' 
JoOBNAL,         I  am.  Sir, 

Thb  Son  or  a  Sdbbobibbb. 


In  answer  to  oor  very  candid  correspondent,  and  the  nume- 
rous other  gentlemen  whose  letters  we  did  not  publish,  we 
have  only  tp  say  that  it  is  impossible  the  list  can  have  been 
yet  given  to  the  Council  of  ttie  Incorporated  Law  Society, 
as  it  would  be  published  immediately, -or  posted  on  the 
door  of  the  Solidtom'  Buildings.  The  result  of  last  year's 
July  Examination  was  announced  about  the  second  week 
of  September  last,  and  we  dare  say  our  correspondent's 
anxious  desire  will  be  gratified  soon.  As  to  a  list  of  names 
graduated  according  to  merit,  that  is  another  thing,  and  we 
hardly  expect  it,  as  Mr.  Hickson  did  not  pnblisb  such  a  list 
of  the  gentlemen  who  passed  the  Sessional  Examination  last 
November.— {Ed.  I.  L.  T.  &  S.  J.] 
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COTTBT     PAPEBS. 


COUBT  OP  BANKKUPTCY. 

SITIIHCMI  FOB  NEXT  WEEK,  to  Cu  M  appcdnted. 
MONDAY. 
Before  the  Chtif  Clkbx,  at  12  o'clock.      > 


MMKBDFT8 


FnncU  Kaegwi 

Richard  H.  Sadlier 
Patrick  Mooney 


BATDBS  or  SimilO   I  SOUOITOB 


Settle  tia&  coDifitioBf 

of  lale,  ia. 
Prove  debta  . 
do 


RoimOud 

Kavanagh 
Rynd 


TVESDA  Y. 
Before  the  CouBT,  at  11  o'clock. 


Michael  Snllivan 

Ut  composition  sitting 
1st  pablic  sitting 

Donnelb/ 

James  M'Bride 

ifathtuu 

Hogh  a.  Gainer 
Joseph  Campbell 
E.  D.  Maceaad 

do 

Oldham  4  Eaton 
Oldham  ^  EaUnt 

Final  examination 

do 

Leadunan 

John  Flanagan 

do 

aCoimea 

Jeremiah  SnlliTan 

do 

MaUhew  KUeuUen 

do 

BamilUM  *  Craig 

JohnChammy 
WiUiam  Bergin 

do 
do 

MoUoy  4  WaUoit 

Goff 

OCofmeU 

Philip  Barry 

Application  for  certifi- 

cate of  conformity 

adjndieation 

PoyiM     . 

WBDNESDA  Y. 
Before  the  CHlir  Rboistkab,  at  12  o'cluok. 


John  Farrell 
Francis  Keegao 


Costs 
do 


LarHn  S  Co, 
MtadtiCoUei 


FRIDAY. 
Before  the  CoUBT,  at  11  o'dook. 


Luke  Connor 

1st  pnbUc  sitting 

atuoH 

Patrick  Beessq- 

do 

Perry  4  Co. 

Thomas  O'Brien 

do 

O'ComtU 

Catherine  Boland 

do 

HamiUou  A  Craig 

Heniy  Davey 

do 

ffeOton 

Michael  Kappock 

do 

JOM 

Oven  Donne 

do 

ScaUan 

Same  matter 
Michael  Ryan 

l(t  oompoaition  sitting 
do 

fUdlattr  4  Co. 

Same  matter 

Final  examination 

Michael  Ridlly 

do 

Perry  a  Co. 
Seed$4LrieA 

Thomas  Sturgeon 

do 

Robert  Coaue 

do 

Cronhe/m  A  Co. 

Benjamin  Norman 

do 

Neileoa 

David  Rntledee 

do 

Larkm^  Co. 

R.  K.  Thompson 

do 

Sumott 

ADJUDIOATIOKS  IN  BANKRUPTCY. 

Clarke,  Patrick,  Wicklow-street,  in  the  city  of  Dublin,  cow- 
keeper  and  dairyman.  Sittines,  Tiiesdag,  September  22, 
and  Friday,  October  16.    Amo^  solr. 

Hanley,  John,  Siain-atreet,  Lougford,  draper.  Sittings,  Tuee- 
dag,  September  29,  and  Frtdoji,  October  16.  Cateji  and 
CIm,  aolrs. 

U'Connell,  Thomas,  Talbot-street,  Dublin,  draper.  Sittings, 
Friday,  October  2,  and  Tueedas,  October  20.  Zoritn  and 
Co.,  solrs. 

M'Donald,  Francis  H.,  6,  Great  Patrick- street,  Belfiut,  oonnty 
Antrim,  pawnbroker,  ffittings,  Friday,  October  2,  and 
Tueedag,  October  20.     RoeaMai,  solr. 

Murray,  Thomas,  96,  Harcourt-street,  Dublin,  merchant  tailor. 
iSittings,  tmeidag,  Syitember  29,  and  Fridt^,  October  16. 
ifoUoj/  and  fVaitan,  solrs. 

Rnsaell,  I^bert,  Donegall-square  North,  Belfast,  county  Antrim, 
wholesale  stationer.  Sittines,  Ttietdag,  September  29, 
and  Friday,  October  16.     Oluhiam  and  Eaton,  solra. 


Shevlin,  Thomas,  senr.,  and  Shevlin,  Thomas,  junr.j  l.eeaon- 
street,  Belfast,  county  Antrim,  grocers  and  spirit  dealers. 
Sittings,  Tuetdt^,  Sqitember  29,  and  Friday,  October  16. 
OWurm  and  Eaton,  solrs. 

Thornton,  WiUiam  Heury,  Cadanutown,  King's  County,  gen- 
tleman farmer.  Sittings,  Tueedav,  September  29,  and 
Fndt^,  October  16.     IVMan  and  Son,  solrs. 


DXVIDUNJJS  IN  BANKBUPTCT. 

Parker,  Joseph,  Mallow-street,  Limerick,  H.  D.  2nd  and  final 
dividend,  l^d.,  making,  with  first  dividend,  Se.  S^fd. 
in  the  £.  L.  H.  Deering,  offidal  assignee.  Oldham  and 
Eaton,  vAn. 


DVBLIH  STOCK  AHD  SHABE  LIST. 

BEP¥EKBEB 

DESCRIPTION  OF  STOCK 

Fn 

Sat.|lfoiL'TDfl6. 

Wed.1  rhnr 

4 

5   1    7   1   8 

» 

10 

•Paid                                          1 

-  J  p  c  Cunwis      ..           ••  1    — 

—  New  s->c  Stock                -9111 

9»^  9M 

9>H  9i| 

9S 
9s|i 

^ 

^i 

INDIA  STOCK.              1 

—  S  p  e  July  ■M)   Tntble.  at   tcS 

—  4  p  c  Oct  '88  f  Bk.  of  Irel.  lozj 

^      __ 

.. 

_ 

— 

io»-i    — 

104 

loa 

loift-a 

Banks. 

1 

100    Bank  of  Ireland 
as    BtliemianBaMngCo.     .. 
IJ    UmkmMntatodt 

Ml  Wi 

^1 

74f 

ri"i 

>|  JfmuMr  Am*  (Ltmittd) 

8t     1'*^ 

go    NmHetuUBaat    „ 

6l» 

■-  6S»-3 

l>.<(il 

.3«  ^^ 

1$    Jfattonal(tf^Utrp'l(UtdJ 

— 

as    J'ropincialBant 

— 

Sqtf 

— 

»9l 

99»     9° 

10    Kotal  Bant 



vH 

-   30j 

Steaxn. 

ICO   City  of  UDblln   ., 
50    Dablln  A  LiTerpool  Steam 

_ 

_ 

1071 

_ 

— 



Ship  BaUdlng.  Co. 



ss 

— 

_ 

^ 

— 

10   Dondalk  (Limited) 



>~ 

_ 

-  64 

Mlll«». 

_ 

-U 

- 

— 

I    Klllaloe  SlaU  Co.  (Ilt'd)    .. 

^ 

— 

r 

-in 

7    MtntneOD-nf/rtlanddtrd) 

— 

— 

^H 

U  WIcUow  Copper     .. 

21 

— 

Mlseauaaaona. 

10    Alliance  «  Dub.  Cons.'  6a> 

— 

loH 

•ai 

•o* 

— 

■°* 

9l  Dublin  Tramtnaiit 



6{  i 

— 

6J| 

5    Gmhim  Hotel  (limited) 

— 

M 

_— 

— 

as    yattonal  Attarame 
Hallway  a. 

so    Balfut  and  Northern  Cm. 



— 

♦7* 

— 

»t 



67 

^ 

«7» 

i^i 

67J 

SO    Cork  and  Baudoa 

— 

24 

ao   Oork,Bla«kroek*Paaaa«B 



„ 

lOii 

— . 

«- 

.— 

xoo    OnbUn  and  Belfast  Janet. 



— 

■^ 

— 

9<i 

loo    Dublin  and  Drogheds 

"»l 

—  ■ 

»2I 

^ 

— 

iiH 

100    DubUn,  Wklow,  *  Wford 



— 

_ 

100    Gt.  Northern  and  Weatam 

4Sf 



<)8f 

lOf 

•mm 

— 

100    at.  Southern  and  Western 

.081 

— 

109 

109 

'0» 

ICO   Londonderry  &  Ennlaklllen 

— 

.. 

s* 

100    Midland  Ot.  Wen  era 





» 

% 

— 

Bt 

S3    WaterfoidandUmeilck  .. 







.— 

BaUway  PrefBranoe. 

too    BeUSstftMtb'nCos.4pc 



_. 

... 

— . 

— 

— 

loo          Do.           do.     4^  p  c 

X03} 



— _ 

— 

lOJl 

- 

lOO    D.,W_AW.,«  per  cent   .. 

— 

— 

— . 

— 

130 

SO    U..W.,*W.,»pc<l8IIO) 

._ 

Hi 

~ 

^ 

54*       - 

SO       Do.          do.        (U6»> 

^ 

^ 

.-. 

loo    Gt.  Sonth'n  A  Wen'n  4  p  e 
loo   Londonderry  and  Ennlskll- 

• 

__ 

99 

— 

-  961 

len,  A  flrom  Oct  'S8  &  p  e 

-~ 

-^ 

— 

— 

I00| 

— 

100    Mid.  Great  Western,  s  p  c 

— 

— 

— 





100    Ulster  4t  Per  Cent.  Stock 

— 

— 

los 



— 



SO    Watfd.ALInierlck,tpcrd 

';o 

— 



— 

— 

100    I>o.,41pc 

97 

— 



— 

— 



50    Do,  new  red,  1880-7S,  8  p  c 

— 

_ 

— 

— 

— 

50   DOh  new  red,  1873,  t  p  c  .. 
BaUwar  Dabentures. 

— 

— 

— 

— 

~~ 

-    Bel<k8t*Ntb'nCos,4pe 

— 

— 





— 

— 

—    Dublin  A  DK>gheda4pc 

— 

— 

,— 

97J 

— 

5L 

—   Da,4ipe 

— 

— 

— 

.— 

99i 

-    D.,W,*W.,4ipc 

— . 

— 

^ 

100 

— 

-    Ot. Sonth'n  A  We«t'n,4pc 

— 

— 



— 

— 

-     IrishNthVcstn  IstC  Spc 



.— 

— . 

^ 

— 

.—. 
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*  Sliares  not  fully  paid  up  are  glren  In  /(oHo, 

Bank  Rate— or  Discount— si  peroent.,  >7th  Angust,  1874, 
Of  Deposit— a  per  cent.,  SOth  August,  U74. 

Name  Davs— September  ISth  and  !l9th,  1874. 
Account  bays— September  Kthand  lOth,  1874. 

On  Saturdays  bnaiueas  eommenees  at  11  a.m,  and  tha  Slock  Bnkera' 
Offlees  close  at  1  p.m. 
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Thb  Loho  YAOktiov. — One  of  the  principul  groonds  of 
regret  in  connexion  with  the  poatponement  of  the  Judioa- 
ture  Aot  is  thnt  the  abolition  of  thift  real  grievance  of 
aniton,  tBe  long  Taeation,  has  in  consequence  been  deferred 
for  another  year.  "A  City  Solicitor,"  writing  to  the 
Tima,  complains  bitterly  of  the  "monstroas  abuse"  in- 
volved in  tb«  system  now  pursued  by  the  Court  of 
Chancery,  which  amounts,  he  says,  "  to  an  aljsolute  denial 
of  justice  in  most  cases."  The  one  "  vacation  judge"  now 
'  representing  the  Court  can  only  be  approached  through  the 
post,  and  lately  be  hu  given  out  to  the  world  that  if  an 
application  be  made  to  him  "not  of  an  urgent  nature,"  it 
will  be  refused  with  cobIs.  The  question  of  urgency  is  left 
to  be  decided  by  a  clerk  at  the  Judge's  Chambers.  This 
official,  in  fact,  decides  whether  any  application  made  at  a 
Judge's  Chambers  is  or  is  not  "  vacation  business,"  and  if 
he  settles  this  point  in  the  negative,  the  suitor  has  no 
choice  hut  to  wait  till  next  term.  By  the  end  of  the 
vacation  the  thing  sought  for  will  perhaps  be  unattainable, 
and  the  wrong  done  beyond  the  reach  of  a  remedy.  "I 
have  myself,"  says  the  writer,  "most  urgent  matters  con- 
cerning foreign  undertakings  involving  many  thousand 
pounds  and  the  interests  of  many  parties,  and  yet  I  am 
told  that  neither  the  judge  nor  his  clerk  will  hear  it, 
becaose,  foisootii,  it  is  'not  vacation  businesH.'  So  my 
clients  are  to  ron  the  risk  of  their  property  being  actually 
forfeited  in  a  foreign  country,  because  the  courts  won't 
declare  their  rights  as  between  one  another  in  this."  Is 
this,  he  asks,  just  or  fair  or  reasonable  f  There  is  certainly 
but  one  answer  to  such  an  inqairy.  It  is,  indeed,  only  a 
matter  of  wonder  that  the  present  system  has  so  long  been 
allowed  to  endure.  Holidays  are,  no  doubtM  neoeesaiy 
thin^  ;  but  the  business  of  tiie  world  will  not  stand  still  to 
enable  all  the  administrators  of  a  public  service  to  take 
their  holiday  together.  What  would  be  thought  if  the 
post  and  telegraph  o£Scea  were  closed  for  three  months  in 
the  year  to  give  the  clerks  and  postmen  a  holiday  f  And 
yet  in  these  days  of  oommerelal  activity  the  services  of  the 
law  conrts  are  matters  of  as  constant  and  immediate  need 
as  those  of  the  post  office  and  the  telegraphs. 

LEGAL    POSTINGS;  ~^ 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

MICHAEL      ~o"'  SULLIVAN, 
ol  Clonakiltjr,  in  ths  Coantj  o(  Coifc,  Dnfiar,  was  on  the  18th 
daj  of  August.  1874,  adjudged  Bankrupt 

Public  Sittings  will  be  held  at  the  Court  of  Bankruntejr,  Pour 
Courts,  Dublin,  on  FRIDAY,  the  iSth  da^  of  SEPTEMBBR,  1874, 
and  on  T0E8DAY,  the  13th  dajr  of  OCTOBER,  1874,  at  the  hour  of 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  la  to  uttend, 
and  to  make  a  full  dladoaure  and  diaoover^  of  hla  Estate  and  Effects. 
Creditors  may  prove  their  Debts,  and  at  the  Ktrat  Bitting  choooe  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  Is  required 
to  Sniah  his  Examination. 

All  persons  having  in  tlieir  poaauealon  any  Propertj  of  the  BonkmiiC, 
must  deliver  It,  and  all  Debts  due  to  tlie  Bankrupt  must  be  paid,  to 
LnciDS  H.  Desrino,  Ofllcial  Assignee,  Upper  OrmoniI.<iuaj,  Dublin, 
to  whom  Creditors  may  forward  their  Affidavits  of  Debt 

HUGH  DOTLE,  Registrar. 
MICHAEL  LARKIN   «   CO.,  SoUcitors,   61   Dame-street, 
Dublin.  537 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

THOMAS        "~NI  '  C   O  N  N  E  L  L, 
of  Talbot-atreet,  <n  the  City  of  Dublin,  Draper,  waa  on  the  lltb 
day  of  August,  1874,  adjudged  Bankrupt 

Public  Sittings  will  be  held  at  the  Court  of  Bankruptcy,  Four 
Courts.  Dul>lin,  on  FRIDAY,  the  2nd  day  of  OCT(JBER,  1874, 
and  on  T0E8DAT,  the  20th  day  nf  OCTOBER,  1874,  at  the  hour  of 
Eleven  o'clock  in  tlie  forenoon,  whereat  tiie  Bankrupt  is  to  attend, 
and  to  moke  a  full  discloeure  and  diacovery  of  iiia  Estate  and  Effects. 
Creditors  msy  prove  their  Debts,  and  at  tiie  First  Sitting  choose  a 
Creditor's  Aarignee.  At  the  Last  Sitting  the  Bankrupt  is  required  to 
flnlsh  Ills  Bxamlnatlon. 

All  persons  having  In  their  possession  any  Property  of  the  Bankrupt 
most  deliver  it,  and  all  Debts  due  to  the  Bankrupt  must  be  paid,  to 
Lucics  H.  Dsiiuso,  OAdal  Assignee,  Cpper  Ormond-quoy,  Dublin, 
to  whom  Creditors  may  forward  their  Affraavlts  of  Debt 

HOGH  DOTLE,  Reglstrsr. 
MICHAEL  LARKIN  it  CO.,  Solieltors,  SI  Donw-straet, 
• Dnblto. S40 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


W^ 


ILLIAM      HENRY      THORNTON, 

of  Cadamatown,  in  thi-  King's  Coanty,  Gsntlemon  Ponnsr,  was 
on  the  Ist  day  of  September,  1874,  adjudged  Bankrwt 

Public  Sittlnas  will  be  held  at  the  Court  of  Bonkranto,  Veor 
Courts,  Dublin,  on  TUESDAY,  the  !9th  doy  of  SEPTEMBER,  1874, 
and  on  FRIDAY,  the  18th  day  of  OCTOBER,  1874,  at  the  hour  of 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  is  to  attend, 
and  to  make  a  full  disclosure  and  diKxmtf  of  his  EsUte  md  EOsets. 
Creditors  may  prove  their  Debts,  and  at  the  Fbrst  Sitting  choose  a 
Creditor's  Aasifnee.  At  the  Last  Bitting  the  Bsnkrupt  is  reqairsd  to 
llidsh  his  Exsndnation. 

All  persons  having  In  their  possession  any  Property  of  ths  Bankn^ 
must  deliver  it,  and  all  Debu  due  to  tfasr  Baoknmt  must  bs  paid,  to 
Chari.es  Hekbt  James,  Esq.,  Official  Assignee,  Upper  Otmond-qusy, 
Dublin,  to  whom  Creditors  may  forward  their  Afndavits  o(  Debt. 

HUGH  DOYLB,  Beglstrsr. 
ROBERT  WHELAN  A  BON,  BoUdton,  70  MUdls  Abbejt- 
street,  Dublin.  538 


CITY    OF    LONDONDERRY. 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


In  the  Blatter  of 
Dbsis     Dohsbtt, 
An  Inolvmt. 


1  O      BE       SOLD 

BT 

PUBUC    AUCTION, 

At  the 

AUCTION     MART     OP     'WILLIAM     DALE, 

8HIP-aUAT-8TREET,     I.ONDONDEBRT. 

On    WEDNESDAY,    aoth    SEPTEMBER,    1874, 

At  the  hour  of  One  o'dock  afternoon. 

All  ths  Estate  and  Interest  of  the    Insolvent  his  Assignees  snd 

Mortgagees,  of,  hi,  and  to» 

LOT  I  (Port  of  Lot  No.  1,  formerly  offered  ibr  sale),  vis. :— All  that 
portion  of  the  Plot  of  Oromd  extendng  from  the  Old  Newtownliaaa- 
vad(^  Road,  leading  firani  ths  WatanMa,  situate  in  the  Psrish  of 
Oiendsrmot,  and  City  and  Coanty  of  Londonderry,  npoB  wWch  has 
been  built  an  excellent  Dwdllng-honse  and  large  Yard  at  the  rers 
thereof,  as  lately  in  the  occupation  of  the  Insolvent  contsining  in 
front  28  feet  8  inches,  and  from  front  to  rers  78  feet,  be  the  saese  mors 
or  less,  >s  described  in  the  Map  thereof.  The  Premises  srs  comprised 
and  held  with  others  under  a  lease  dated  9th  July,  1863,  for  a  term 
of  970  years  from  1st  May,  1882,  at  ths  yearly  rent  of  £19  1 6s  8d,  but 
sre  Indemnified  sgolnst  payment  tliereot  fay  Premises  already  sold  in 
this  Matter. 

LOT  3  (also  part  of  Lot  No.  2,  ftmnerly  offered  for  ssle).— A  Pareet 
of  Ground  adjoining  Lot  No.  1,  with  the  Sheds  ereoted  thereon,  also 
late  in  the  pooeaslon  of  the  said  Insolvent  coataining  in  front  M  feet 
9  inches,  and  from  front  to  rere  81  feet  <  inches,  be  tbe  asms  more  or 
less,  situate  as  sfiiiisshl,  ss  described  In  the  Map  tliereol,  hdd  with 
the  foregoing  and  other  Premises,  under  the  above-mentioned  leess, 
datsd  the  9th  July,  1 863,  for  the  term  of  970  years  from  the  1st  May, 
1868,  at  the  yeaiiy  rent  of  £19  ISa  8d,  bat  indemnlAsd  by  the  other 
Premises  held  under  said  lesss  sgslnst  the  payment  ol  the  said  rent.' 

The  Biddings  token  by  the  Auctioneer  will  be  submitted  to  the 
Cotrt  at  the  Four  Cotirts,  DaMIn,  on  Friday,  the  2nd  day  of  October, 
1874,  wlien,  If  approved  of,  the  Purchaser  will  be  declared. 

A  SUtement  of  THle  and  Conditions  of  Sale  are  lodged  hi  the  OIBcs 
of  the  Court  and  mayolsu  be  seen  in  the  Office  of  the  uudemsmed 
SolloltorB  having  carriage  of  ttie  Sale,  sod  st  the  OfHoe  of  Jsmss 
Hayden,  Solicitor,  Londondeiry. 

Dated  tlds  1st  day  of  August  1874. 

THOMAS  FARSELL,  Chief  Clerk. 

DESCRIPTIVE    PARTICULARS. 
LOT  No.  1  oonslsts  of  an  excellent  Dwelling-house,  with  large  Tsrd 
suitable  for  a  Builder,  with  Workshop  and  Office  thereon. 

LOT  No.  2  consista  of  a  Plot  of  Ground,  with  Shcda  thcmoa,  adJoUi- 
ing  Mo  1,  and  available  for  the  erection  of  Dwelling-houaea. 

Both  Lots  will  be  sold  free  from  any  rent,  and  indemnifled  sgslnst 
the  payment  of  the  rent  reserved  by  the  lease  ot  1st  May,  1B68,  by  tbs 
otbe,'  Premises  held  under  the  same  lease. 

Proposals  for  purchase  by  Private  Cvntract  will  be  received  by  the 
Ofllcial  Aorignee  up  to  the  hour  of  Twelve' o'clock  noon,  on  the  34th 
dsy  of  St-pt^nber,  1874.  If  an  offer  be  moiU  which  can  be  zecom- 
mended  by  th.;  Vendors,  It  will  be  submitted  to  tlie  Court  for  spprovol 
without  further  notice. 
For  further  inf onnat  ion  apply  to 

CHARLES   HENRY  JAMES,  Omdal  Asrignee,  SO  Upper 

Ormond-qoay,  Dublin. 
MICHAEL    LARKIN    *    CO.,    SoUcitors  for   Mcrtgsgsas, 

having  csrriase  of  Sale,  M  Dome-street,  Dublin. 
JAMES  HAYDEN,  Sotidtor,  Londonderry. 
54.1  WILLIAM  DALE,  Auctioneer,  Londoodeny. 


CASES  for  holding  Tas  Irish  Law  Times,  and 
Solicitors*  Jocxsal.  for  One  Year,  con  now  be  had, 'Lettered  on 
side,  I'nce  whole-bound  Cloth,  3b.;  half-bound  Leather,  4s.;  whole- 
bound  Leather.  Ss.,  by  Post  4d.  extra,  from  J.  FvLOoma,  83,  Upper 
.Safkvlile-street,  Dublin. 


Prtnted  ^iiid  PnUisbad  by  the  Proprietor,  Johk  Faux>xsx.  every  Samrday .  ot  ss.  u  puer  SacsTiiie-atrsei.,  I ,  the  Parish  ot  St.  Thooiss 

sad  City  of  Dublin.— SaAmlaif,  Aapfsmier  12, 1874. 
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VBNDOBS  AITD  FCBCHASEBS. 

It  would  not  be  nnreasonable  to  expect  that,  at  this 
time  of  day,  all  the  leading  principles,  at  least,  of  that 
branch  of  the  law  which  determines  the  rights  and 
duties  of  vendors  and  purchasers  of  landed  property, 
should  be  pretty  well  ascertained  and  settled.  Never- 
theless  true  it  is  that  no  fewer  than  four  remarkable 
cases,  decided  within  a  recent  and  comparatively  short 
period,  have  involved  one  of  the  most  important  of 
these  principles  in  doubt  and  uncertainW^.  We  may  be 
permitted  tiie  observation  that,  apart  horn  their  lecal 
bearing,  these  decisions  are  not  a  little  curious  as  in- 
tellectual phenomena,  and  one  of  the  judgments,  in  the 
case  decided  in  this  country,  is  relieved  l>y  a  pleasant 
spice  of  personality.  Bdfore  proceeding  to  refer  to 
them  in  oetail,  it  may  be  convenient  to  remind  our 
readers  of  the  well-established  principle  of  equity — that 
a  purchaser  of  landed  property  who  Knows  that  it  is  in 
the  occupation  of  some  person  other  than  the  vendor, 
is  so  far  fixed  with  notice  of  the  terms  and  conditions 
of  that  person's  tenancy,  that  he  is  bound  by  them  in 
the  same  manner  and  to  the  same  extent  as  htt  vendor 
was  (Danieb  v.  Daoidson,  16  Yes.  51).  As  between 
the  person  in  possession  of  the  land  and  the  purchaser 
this  18  unquestionably  law,  and  the  point  that  arose  in 
the  following  cases  was — Does  this  prin(nple  equally 
apply  between  the  vendor  himself  ana  the  purdiaser? 
The  earliest  of  these  cases  was  Jame*  v.  Idd^eld, 
L,  B.  9  Eq.  51.  It  was  a  suit  by  a  purchaser  for 
specific  penormance  of  an  agreement  to  assign  some 
land  and  houses,  with  compensation  for  loss  which  the 
plaintiff  alleged  he  would  sustain  by  reason  of  one  of 
the  persons  in  possession  holding  under  a  lease  for  an 
unexpired  term,  which  fact  the  vendor  had  not  dis- 
closed. It  was  admitted  that  the  plaintiff  was  aware 
that  the  tenant  was  in  possession,  but  that  he  knew 
nothing  about  the  lease,  and  believed  that  the  tenancy 
was  from  year  to  year.  The  Master  of  the  Bolls  (Lord 
Romilly)  decided  that  the  principle  above  mentioned 
applied,  that  the  purchaser  was  affected  with  notice  of 
the  tenant's  interest,  and  was  not  entitled  to  spedfio 
performance  with  compensation. 

The  next  case  was  Keayes  v.  Carrol,  8  Ir.  L.  T.  B.  47, 
decided  in  the  Court  of  Appeal  in  Chancery  in  this 
country.  The  facts  are  imp(»tant.  There  was  a  cross 
suit  The  plaintiff  Keayes  sought  specific  performance 
of  an  agreement  to  assign  certain  lands,  with  compen- 
sation with  respect  to  the  possession  of  portion  oi  the 
land  by  some  cottiers,  holding  as  yearly  tenants  He 
alleged  that  he  was  not  aware  that  the  cottiers  were  in 
occupation  till  after  the  contract  had  been  made.  The 
evidence,  however,  satisfied  the  Court  that  he  had 
.  visited  the  land  about  twelve  months  before  the  date  of 
the  agreement,  and  had  seen  the  cottiers  in  occupation. 
At  the  time  of  the  purchase  no  reference  to  the  cottiers 
was  made  by  either  party,  and  the  written  agreement 
did  not  mention  them.  By  the  cross  suit  the  vendors 
son^t  specific  performance  of  the  agreement  simply. 
HeM  CfoUowing  Jumei  v.  LichfieUl)  that,  knowing  the 
fact  of  the  cottiers  being  in  possession,  the  purchaser 
was  fixed  with  notice  of  the  nature  of  their  tenancies, 
and  was  not  entitled  to  compensation.  Specific  per- 
formance was  decreed  in  the  cross  suit. 

A  somewhat  peculiar  case,  involving  the  same  prin- 


ciple, was  decided  shortly  after  in  the  Court  of  Common 
Pfeas,  in  England.  Pimps  v.  Miller,  L.  B.  9  C.  P.  1 97, 
came  before  the  Court,  on  case  stated,  in  an  action  b^ 
a  purchaser,  who  sought  to  recover  damages  from  his 
vendor  for  breach  of  contract  to  assign  thi-ee  farms  in 
Hampshire.  It  appeared  that  the  tenants  of  these 
farms  held  under  verbal  agreements  from  year  to  year. 
By  the  custom  of  Hampshire  the  incoming  tenant  is 
entitled  to  the  hay  and  straw  on  the  farm  on  paying 
the  out-going  tenant  '■'■fodder  value."  This  is  lower 
than  the  "  market  valve."  In  April,  1866,  it  was  agreed 
between  the  vendors  and  the  tenants  that,  in  consider- 
ation of  the  tenants  abandoning  their  claims  to  leases, 
to  which  they  alleged  themselves  entitled,  the  vendors 
should  pay  them  uie  "  market  value "  for  the  hay  and 
straw  when  quitting  their  holdings  at  Michaelmas  in  the 
following  year.  In  June,  1 868,  the  property  was  sold 
to  the  plamtiff,  subject  to  certwn  conaitions  of  sale, 
which  described  the  farms  as  being  held  till  Michaelmas, 
1869,  as  stated,  and  specified  two  incambrances,  land 
tax  and  tithe  rent-charge,  but  were  silent  as  to  the  above 
agreement  with  the  tenants.  It  was  conceded  that  at 
the  time  of  the  purchase  the  pluntiff  knew  nothing 
about  this  agreement.  When  he  became  aware  of  it, 
and  objected,  it  was  arranged  that  the_  contract  should 
be  completed  without  prejudice  to  his  clum  for  any 
loss  he  might  sustun  by  being  obliged  to  pa^  for  the 
hay  and  straw  at  the  higher  rate.  The  plaintiff  after- 
wards paid  the  tenants  for  the  hay  and  strair  on  their 
fanns  at  the  market  value,  and  he  now  sought  to  recover 
the  difference  between  that  and  the  "  fodder  value." 
The  case  was  twice  argued,  and  it  was  held  by  the  full 
Court  (Lord  Coleridge,  C.J.,  Keating,  J.,  Denman,  J., 
Honeyman,  J.)  that  the  contract  was  to  convey  subject 
to  the  existine  tenancies,  and,  following  James  v.  Lich- 
Jield,  that  notioe  of  the  tenancies  was  notice  of  all  the 
terms  of  the  contract  under  which  the  tenants  held, 
indnding  the  above  term,  and  consequently  that  the 
action  could  not  be  maintained. 

IThis  novel  application  of  the  old  piincij^e  of  equity, 
introduced  by  Lord  Bomilly  in  James  v.  Lid^td,  thus 
sppeared  to  be  in  a  fair  way  of  becoming  settled  law. 
But  a  still  more  recent  decision  of  the  Court  of  Chsjioery 
Appeal  in  England  would  seem  to  have  cast  it  once 
more  adrift.  vVe  refer  to  the  case  of  Cabbalero  v. 
Henty,  L.  fi.  9  Ch.,  447.  It  was  a  suit  by  a  vendor  for 
specific  performance  of  a  contract  for  the  sale  of  a 
public-house  and  some  cottages  which  were  sold  to  the 
def  endauts,  who  were  brewers,  under  conditions  of  sale, 
which  described  the  house  as  in  the  occupation  of  a 
certain  person  "  at  the  low  rent  of  £20  per  annum,"  and 
the  cottages  as  in  the  occupation  of  two  other  persons 
"at  2s.  per  week,"  and  stated  that  "the  property  was 
sold  subject  to  the  existing  tenancies."  After  the  pur- 
chase the  defendants  discovered  that  it  was  under  lease 
to  another  brewer  for  a  term  of  which  nine  years  were 
unexpired.  James,  L.J.,  in  the  course  of  his  judgment, 
after  stating  that  the  property  had  been  misdescribed, 
proceeded  as  follows — "  It  was  said  that  the  purchaser 
was  bound  to  go  to  Slatter  (the  person  in  possession) 
and  ascertain  from  him  the  nature  of  his  tenancy,  and 
James  v.  Lickfield  was  cited  as  an  authority  for  that  pro- 
position. I  am  not  prepared  to  follow  the  dicta  in  that 
case,  which  supports  the  notion  that  the  doctrine  of 
Daniels  v.  Daindson  (IJ  Ves.  249)  applies  as  between 
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vendor  and  purchaser,  and  whilst  the  matter  still  rests 
in  contract.  Such  a  notion  does  not  appear  to  me  to 
be  deducible  from  the  previous  authtwities.  These 
decisions  apply  only  to  certain  equities  between  the 
purchaser  and  the  tenant  when  the  purchase  has  been 
completed,  and  have  nothing  to  do  with  the  rights  and 
liabilities  of  vendors  and  purchasers  as  between  them- 
selves. If  there  is  anything  in  the  nature  of  the 
tenancies  which  affects  the  property  sold,  the  vendor  is 
bound  to  tell  the  purchaser.  He  cannot  afterwards 
say  to  the  purchaser,  '  If  you  had  gone  to  the  tenant 
you  would  have  found  out  all  about  it.'"  Mellisb,  L.  J., 
concurred. 

It  may  here  be  observed  that  an  expression  of  opinion 
to  the  same  eifect  as  that  of  Lord  Justice  James  occurs 
in  the  judgment  of  Knight  Bruce,  V.C.,  in  the  case  of 
Nellhorpe  v.  HolgaU,  I  Coll.  C.  C.  St.  As  observed 
by  Christian,  L.J.,  in  Keayes  v.  Carroll,  this  expression 
may  be  "  very  guMded,"  but,  at  the  lowest,  it  imports 
a  settled  doubt  m  the  mind  of  that  eminent  jud^.  _  It 
would  appear  to  us  that  this  limitation  of  the  principle 
under  discussion  is  not  arbitrary.  In  the  principal  case 
Lord  Romilly  asks,  "Why  is  the  purchaser  bound  to 
inquire  as  regards  the  tenant,  and  yet  not  bound  to 
inquire  as  regard*  the  vendor?"  Lord  CHagan,  in 
Keayes  v.  Carroll,  repeats  this,  and  seems  to  connder 
that  it  is  merely  a  question  of  evidence.  With  the 
greatest  possible  respect  for  the  opinion  of  these  noble 
and  learned  Lords,  we  cannot  help  saying  that  we  think 
a  little  consideration  of  the  reason  of  the  rule,  as 
admittedly  restricted  in  its  application,  at  any  rate, 
before  the  decision  in  James  v.  Lichfield,  would  have 
helped  to  mAve  the  question,  and  suggest  the  distinction 
reouired. 

The  principle  with  wUcfa  we  are  dealing,  is  one  of 
those  contained  under  that  head  of  eqoitv  called 
" Notice."  In  Le Neoe v. Le Neve  (Wh.  & T. L.  C.  Eq), 
Lord  Hardwicke  says :  "  Fraud  or  mala  fides,  is  the  true 
ground  on  which  the  Court  is  governed  in  cases  of  notice." 
Where  is  the  fraud  or  mala  fides  in  the  class  of  cases, 
represented  by  James  v.  Lichfield  f  It  is  easy  to  under- 
stand why  a  Court  of  Equity  would  not  allow  the  rights 
of  the  tenant,  a  stranger  to  the  dealings  between  the 
vendor  and  purchaser,  and  whose  possession  (of  vast 
significance  m  law),  was  known  to  the  latter,  to  be 
destroyed  behind  his  back,  by  two  parties,  one  of 
whom  probably  designs  the  fraud,  and  the  other 
wilfully  tome  away  from  the  means  of  knowledge. 
The  reasoning  of  Lord  Eldon  in  Daniels  v.  Davidson, 
is  plainly  concerned  with  the  equity  of  the  party  in  pos- 
lesMon.  It  is  true  that  the  principle  is  laid  down  in 
very  wide  and  general  terms.  But  it  is  submitted  that 
before  sanctioning  an  extension  of  that  principle  to  a 
new  class  of  cases,  regard  should  be  had  to  the  reason 
of  the  thing,  and  to  the  mischief  which  it  was  intended 
to  remedy.  What  equity  can  a  vendor  have  in  such  a 
case  ?  All  the  facts  are  pecuGarly  within  his  knowledge. 
His  rights  are  safe  in  his  own  keeping.  Not  so  is  the 
case  of  a  person  in  occupation.  The  vendor  puts 
forward  a  description  of  his  property.  It  is  not 
correct,  or  rather  it  is  not  the  whole  truth,  but  is 
sufficient  to  throw  the  purchaser  off  his  guard,  and 
to  lead  him  to  infer  that  the  condition  of  the  estate 
has  been  fairly  disclosed.  Why  is  the  purchaser  not 
entitled  to  assume,  as  against  the  vendor,  that  he  has 
stated  all  the  material  facts  with  respect  to  the  property? 
Whjr  should  he  be  bound  to  go  "  upon  an  errand  of 
inquiry,  whether  the  statements  made  by  the  vendor 
are  correct  or  not  '*  ?  If  the  purchaser  chooses  to  impute 
ordinary  care  and  fair  dealing  to  a  vendor,  how  can  a 
default  in  either  of  these  give  the  latter  an  equity 
against  him  V  One,  at  least,  of  the  cases  cited  was  not 
free  &om  a  sospicion  of  fra^  and  if  the  decision  in 


James  v.  Lichfield  were  followed  in  that  case^  a  principle 
which  was  designed  to  suppress  frand  would  have  been 
perverted  into  an  instrument  for  promoting  it.  It  may 
be  retorted  that  this  was  owing  to  the  purchaser's  want 
of  caution.  But  mere  want  of  caution  is  not  so  punished 
in  equity.  A  most  rigid  application  of  the  maxim 
caneat  emptor  would  not  cover  such  a  case.  If  the  case 
of  PhUl^  V.  Miller  be  a  fair  specimen  of  the  manner  in 
which  the  Common  Law  Jud^  will  administer  equity, 
the  fears  of  those  who  apprehend  mischief  from  the  in- 
tended fusion,  are  not  wholly  groundless.  In  Keayes 
V.  Carrol,  Christian,  L.  J.,  so  ea^ly  embraced  the 
ruling  of  Lord  Romilly,  that  the  vigour  and  subtlety 
of  intellect,  for  which  he  is  so  justly  distinguished, 
appear  to  have  been  laid  asleep.  He  is  amused  at  the 
hardihood  of  counsel  who  called  on  him,  sitting  in  a 
Court  of  Appeal,  to  review  that  decision.  He 
characteristicaJb^  observes  that  "  there  are  Courts  of 
Appeal  and  Courts  of  Appeal,"  and  that  while  some 
Courts  of  Appeal  "  may,  without  presumption,  and  with 
full  acceptance  from  the  legal  profession  overrule  the 
decisions  of  the  English  Masters  of  the  Rolls,"  he  in 
that  Court  of  Appod  "  declined  the  high  f  unctioa  to 
which  he  was  invited." 

We  are  fbroed  to  remark,  that  we  think  it  fortunate 
there  is  a  Court  of  Appeal  whidi  has  the  ooorage  to 
recognise  and  assert  it*  high  function,  though  we  regret 
that  the  honour  of  being  the  first  to  check  what,  in  our 
opinion,  would  be  a  dangerous  and  unwarranted  exten- 
sion of  the  doctrine  4^  DanieU  v.  Davidton,  does  not  rest 
with  an  Irish  Court  of  Appeal. 


NOTANDA. 
S€d»  of  goods  ;  migrqaresentation  as  to  ownership ;  true 
otoner  re-daimmg ;  recovery  of  price  from  vendor. — 
Appeal  from  a  decree  of  the  Chairman  of  Quarter 
Sessions,  pronounced  against  the  appellant,  for  the  sura 
of  £19  lOs.,  bdng  tiM  value  of  a  piano  sold  at  the 
auction  mart  of  the  appellants,  which  at  the  time  of  sale 
they,  as  alleged,  represented-. as  being  their  bona  fide 
propierty,  but  which  was  in  fact  the  property  of  Messrs. 
Hart  and  Chnrchill.  It  appeared  tuat  the  respondent 
attended  an  auction  of  goods  advertised  in  the  papers, 
purporting  to  be  the  sale  of  the  entire  household  furni- 
ture of  a  country  mansion,  and  that  he  bid  for  the  piano 
at  that  sale,  but  was  not  declared  the  purchaser.  The 
piano  was  subsequently  withdrawn  from  the  sale,  and 
on  the  following  day  Mr.  Gamble  called  on  Mr. 
Thompson,  one  of  the  appellants,  and  purchased  pri- 
vately from  him  the  piano  that  had  been  withdrawn 
from  the  sale,  for  the  sum  of  £1 9  10s.  He  took  the 
piano  home,  and  had  it  for  about  five  months.  At  the 
end  of  this  time  it  required  tuning,  and  having  sent 
to  the  firm  of  Messrs.  Hart  and  Churchill,  whose 
names  appeared  upon  the  piano,  for  a  tuner,  those 
gentlemen  claimed  the  piano  as  being  theirs,  stating 
that  it  had  been  borrowed  out  by  a  person  named  Kelly, 
for  whom  they  had  been  looking  for  a  considerable 
time.  They  alleged  that  the  piano  had  simply  been 
out  on  hire,  and  that  it  should  be  returned  to  them.  A 
process  was  afterwards  brought  by  Messrs.  Hart  and  • 
Churchill  against  Mr.  Gamble,  at  the  Co.  Down  Sessions, 
and  the  Churman  gave  a  decree  against  him  for  the 
price  of  the  piano.  The  respondent  sued  the  appellants 
in  the  court  below  for  the  price  of  the  piano  which  he 
had  purchased  of  them  as  their  property,  and  obtuned 
a  decree.  The  appellants'  defence  was  that  they  had 
merely  sold  the  instrument  in  the  capacity  of  agents 
for  Kelly,  the  owner  of  the  piano,  and  that  it  had  been 
released  from  Mr.  Wright's  pawn  office.  They  alleged 
that  they,  at  the  time  the  sale  was  being  effected, 
showed  a  certain  reodpt  to  the  purchaser  by  which  he 
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should  have  known  that  they  were  merely  acting  as 
agents,  and  that  Kelly  was  the  owner.  On  cross- 
examination,  it  appeared  that  the  piano  was  represented 
as  belonging  to  a  "  countir  mansion,"  but  the  explana- 
tion offered  by  the  auctioneer  was  that  in  sales  by 
auction  articles  are  frequently  introdffced  and  offered 
for  purchase,  although  not  belonging  to  the  same 
owner.  Weir,  for  the  appellants.  Dodd,  for  the  res- 
spondoit.  Keooh,  J.,  said  he  was  quite  satisfied  that 
the  piano  was  sold  by  the  appellants  as  if  it  was  their 
property.  He  had  no  hesitation  in  affirming  the  decree 
pronounced  by  the  Chairman,  with  costs  {Thompson 
if  Anderson,  app.  ▼.  Gamble,  resp. ;  Antrim  Assizes, 
July  23,  1873). 

L.  (f  T.  Act,  1870,  $a.  3,  4 ;  Compensation  for  distur- 
bance {  maximum  allowance ;  tenant  not  in  actual  occupa- 
tion— Appeal  from  the  Chairman  for  £71    ISs.  6d., 
compensation  for  disturbance  and  improvements.    The 
holding  consisted  of  10^  acres,  at  the  annual  rent  of 
£17  lOs.     The  Chairman  had  awarded  £70,  the  full 
smn  claimed  for  disturbance,  equal  to  four  years'  rent ; 
also  £10  for  improvements,  and  £12  for  unexhausted 
manures ;     making    together    £92.      From    that    was 
deducted  a  year's  rent  due,   and    the    costs  of   the 
ejectment ;  the  balance  being  decreed  for.     The  clai- 
mant did  not  reside  upon  or  occupy  the  land.     Monroe, 
for  the  appellant :    1  he  maximum  amount  has  never 
been  allowed  where  the  tenant  did  not  reside  on  the 
land,  and  it  was  in  the  occnpstion  of  another.     The 
Chairman  himself  laid  down  in  Darragh  v.  Murdoch, 
5  Ir.  L.  T.  R.  38,  69,  that  in  awarding  compensation 
he  would  have  regard  to  the  grievance  of  the  tenant 
being    put   out    of  the   occupation,   and   having   the 
trouble  of  seeking  another  holding ;    but  there  could 
be  no  such  grievance  here.     Uonnell,  contra.     Kxoaa, 
J.:    I  must  take  into  consideration  the  position  of 
this  tenant.      He  was  not  an   occupying   tenant  at 
alL     He  lived  on  another  farm,  and  let  the  house 
on  this  farm  and  two  acres  of  what  he  called  pasture 
land.     When    I    look   at    the  map  I  find   that   this 
pasture  was  the  best  portion  of  the  farm.     I  shall 
not  give  the  tenant  four  years'  rent  for  disturbance. 
Taking  the  most  roseate  view  of  the  Act  of  Parliament, 
three  years'  rent  would   be  amply  sufficient.     That 
would  amount  to  £62  lUs.     I  shall  allow  what  the 
chairman  has  allowed  for  unexhausted  manures,  £12. 
As  to  the  improvements  to  the  house,  I  do  not  believe 
there  were  any  at  all.     It  was  a  racketty  tumble-down 
place,  and  it  would  be  better  to  take  it  down  and  put 
up  something  in  its  place.     This  will  make  my  allowance 
to  the  tenant  £64  lOs.    As  to  the  set  off,  I  shall  allow 
£20  6s.  6d.,  the  same  amount  allowed  by  the  Chairman. 
This  will  make  the  decree  £44  3b.  6d.     The  respondent 
is  also  entitled  to  the  costs  of  the  appeal  {McNeill,  app. 
T.  Adams,  resp. ;  Antrim  Assizes,  July  23,  1874. 

L.  $•  T.  Act,  1874,  ss.  H,  4,  16;  compensation  for 
disturbance ;  tmm-park. — In  this  case  the  appellant  was 
claimant  in  the  court  below,  and  sought  compensation 
fat  disturbance,  on  the  land  of  Fariua,  of  five  years' 
rent  at  £12  per  year.  He  also  claimed  for  improvements 
and  unexhausted  manure— the  entire  claim  amounting 
to  £98  14s.  The  Chairman  dismissed  tLe  claim  under 
the  3rd  section,  on  the  grounds  that  the  holding  in 
<]uestion  was  a  town-park.  He  gave  compensation  for 
improvements  imder  the  4th  section,  to  which,  if  the 
holding  was  a  town-park,  it  would  be  subject,  but  the 
amount  taxed  as  a  set-off  was  so  large  that  it  exceeded 
the  amount  clsimed  for  improvements,  and  so  he  dis- 
miissed  the  claim.  It  appeared  that  in  1 870,  the  claimant 
•  eing  about  to  sub-let  a  portion  of  his  farm  to  Joseph 
Charles,  was  ordered  not  to  do  so  and  was  served 
with  a  notice  to  quit.  The  arrangement  with  Charles 
fell  through,  and  Wilson  continued  as  tenant.     Subse- 


quently he  endeavoured  to  sub-let  to  a  Mr.  Cobain,  and 
Mr.  M'Donald,  the  agent,  served  him  with  a  notice 
not  to  do  so,  but  Wilson  persisted  in  sub- letting,  and 
Cobain  came  in  and  sub-let  in  defiance  of  the  notice 
served   upon   Wilson.     The   chairman,   however,   did 
not  consider  it  necessary  to  decide  that  Wilson  had 
no  right  to  claim  under  those   circumstances,  as  he 
was  of  opinion  that  the  land  was  a  town-park.     The 
claimant   lived   in   the   town   of    Glenarm;    and  the 
lands  were  about  half-a-mile  distant  from  the  town, 
at   which  place   portions   of  the   lands  were   let   to 
butchers,  publicans,  tailors,  and  others  living  in  the 
town,    for   their    accommodation,    and    were    always 
treated  and  consideied  as  town-parks,  and  for  which  a 
great  deal  higher  rent  was  charged  than  for  oidinaiy 
farms  on  which  the  tenants  Uved.     Donnell,  for  the 
appellant.    Porter,  Q.C.  (with  him  Orr"),  for  the  res- 
pondent :  £ven  if  it  were  not  held  that  this  land  was 
a  town-park,  under  the  3rd  section,  the  claim  wotdd 
have  to   be  dismissed.     It  was  contended  before  tbe 
Chairman  that  as  the  section  of  the  Act  stated  that 
town-parks  must  be  "ordinarily  termed"  such,  tiiey 
must  be  nick-named  town-parks  in  point  of  fact ;  but 
that  none  of  the  witnesses  had  ever  heard  it  so  called 
iriTZGERAU),  B.,  at  the  Sumimer  Assizes  of  Neuagfa, 
had  this  contention  raised  before  him  in  another  case, 
and  he  held  that  the  words  "  ordinarily  termed "  were 
merely  explanatory,  and  meant  oidy  lands  of  that 
character,  which  were  ordinarily  termed  town-parks. 
The  evidence   having   dosed,   Keogh,    J.,  delivered 
judgment :  The  first  question  is  whether  these  lands  are 
town-parks.    I  do  ^ot  dwell  at  all  upon  the  matter  us 
regards  the  notices  served,  as  I  think  the  holding  is  a 
town- park,  and  I  agree  with  the  Chairman  in  that 
respect.    No  doubt,  years  ago,  when  there  was  nothing 
there  but  Glenarm  Castle,  there  could  be  no  such  thing 
as  a  town-park  in  existence  there,  but  the  world  is  every 
day  progressing,  and  lands  that  were  not  town.«arl^ 
two  hundred  years  ago  might  become  town-parks  by 
the  fact  of  a  town  growing  up  about  them.     Besides, 
there  is  a  rent-book  before  me  which  appears  to  have 
been  kept  very  accurately  by  Mr.  Hanna,  the  former 
agent  of  tbe  estate,  and  m  that  book  I  find  that  these 
very  lands  of  Forisba  are  called  "  town-parks."     That 
book  was  not  kept  by  the  present  agent,  Mr.  M'Donald, 
at  all,  but  by  Mr.  Hanna;   and  though  he  were  the 
most  speculative  man  in  the  world,  Mr.  Hanna,  the 
former  agent,  could  not  have  had  any  idea  at  that  time 
that  the  Act  would  come  into  operation.     I  oLso  see  in 
another  part  of  this  book  the  entry  "  Lame  town-parks." 
I  cannot  pass  by  this  and  give  no  consideration  to  it. 
I  at  once  pass  over  the  claim  of  £60,  and  I  think  it 
would  have  been  better  had  the  appellant  gone  under 
the  7th  section ;  but  this  he  abandoned,  preferring  to 
go   under  the  4th   section,   though    he   might    have 
recovered  under  the  former.    1  shall  affirm  the  dedsion 
of  the  court  below,  with  costs  {Wihon,  app.  v.  Earl  of 
Antrim,  resp. ;  Antrim  Assizes,  July  23,  1874. 

L.  t  T.  Act,  1 860,  s.  6  i  X.  ^  r.  Act,  1870,  s.  58 ;  aUer- 
native  notice  to  tpxil In  an  ejectment  on  the  title,  to  re- 
cover lands  which  had  been  held  by  the  defendant  tmder  a 
tenancy  from  year  to  year,  commencing  on  March  2Sth, 
it  appeared  that  the  notice  to  quit,  on  which  the  action 
was  brought,  had  beeu  served  on  behalf  of  the  landlord, 
previously  to  the  25th  of  March,  1872,  was  a  notice  to 
quit  and  dehver  up  the  possession  on  the  2Uth  of 
beptember,  1872,  provided  the  tenancy  originally  com- 
menced on  September  29,  or  otherwise  to  quit  at  the 
end  of  the  }ear  of  the  tenanqr  expiring  next  after  the 
end  of  six  calendar  months  from  the  date  of  the  notice. 
The  action  was  brought  before  the  25th  of  March 
following,  and  the  writ  claimed  title  from  October.— 
Exham,   Q.C.    (with    him    Lane),  for    the    plaintiff. 
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O'Brien,  Q.C.  (with  him  CfHea),  for  the  defendant. — 
Held  {per  Fitzgerald,  Dsast,  and  Dowbb,  B.B.,)  that 
the  notice  did  not  determine  the  tenancy  until  March 
25,  1873,  which  not  having  arrived  at  the  date  of  the 
bringing  the  ejectment,  the  action  was  {nvnwture.  Per 
FiTZ6EaAi.D,  B :  It  was  unnecessary  to  dedde  whether 
the  true  construction  of  the  L.  &  T.  Act,  1870,  s.  58, 
"was  that  it  enables  the  landlord  to  determine  the 
tenancy  by  a  notice  served  six  months  before  the  last 
gale  day  of  the  calendar  year,  without  reference  to  the 
actual  commencement  of  the  tenancy — a  construction 
which  there  would  be  great  difficulty  in  adopting ;  or 
that  the  tenancy  was  still  only  determinable  by  notice 
for  half  a  year  expiring  at  the  end  of  the  tenancy,  but 
not  even  then,  unless  the  notice  had  been  served  six 
months  before  the  last  gale  day  of  the  calendar  year. 
Lord  Ashtown  v.  Larke,  6  Ir.  L.  T.  R.  1 40,  did  not  apply, 
as  in  that  case  both  the  half  year  expiring  with  the  end 
of  the  tenancy,  and  the  six  months  terminating  with  the 
last  gale  day  of  the  calendar  year,  had  elapsed  prior  to 
the  ejectment  {Fergvson  v.  Daly;  Ex.,  Nov.  17,  25, 
1873). 

Change  of  terumbi'  names  in  rent-receipts;  evidence; 
neio  tenancy;  transfer  of  previous  rights. — In  an  eject- 
ment on  the  title  brought  by  the  pliuntiS  as  surviving 
executor  of  Thomas  £>urke,  to  recover  a  farm  held 
nnder  a  yearly  tenancy,  it  appeared  that  Catherine 
Bourke,  the  mother  of  the  testator,  on  her  husband's 
death  became  tenant ;  that  a  new  tenancy  was  subse- 
quently created  in  the  mother  and  son  as  joint  tenants ; 
and  that  the  mother  surviving  became  entitled  to  the 
entire  interest.  After  the  death  of  Thomas  Bourke,  the 
executors  applied  to  have  his  eldest  son's  name  intro- 
duced into  the  receipts  for  rent.  That  was  not  done, 
however ;  but  the  form  of  the  receipts  was  altered  by 
introducing,  along  with  Catherine,  the  representatives  of 
Thomas  Bourke.  There  was  no  evidence  that 
Catherine  was  privy  to  that,  or  ever  assented  to  a 
change  in  the  tenancy,  or  to  give  up  her  rights. 
Catherine  Bourke  died ;  and  afterwards  Bridget  Bourke, 
the  testator's  widow  who  was  the  only  defendant,  con- 
tinued in  possession. — Murphy,  Q.C.  (with  him  Cieary), 
for  the  plaintiff.  Heron,  Q.C.  (with  him  Naish), 
contra — Held,  that  the  mere  alteration  in  the  form  of 
the  receipt  for  rent  by  t!ie  landlord,  did  not  constitute 
evidence  from  which  the  Court  could  infer  a  change  of 
the  tenancy,  or  a  transfer  of  the  legal  rights  which 
Catherine  Bourke  had  by  survivorship,  as  it  was  not 
shown  that  the  alteration  was  assented  to  by  ail  the 
parties  interested ;  and  that  the  legal  estate  was  there- 
fore outstanding  in  the  persontu  representative  of 
Catherine  Bourke  (Bourke  v.  Bourke;  O.P.,  April  17, 
May  2,  1874). 

THE  COEPORATION  OF  DUBLIN. 

THE  omOB  or  LAW  AOIHT. 
The  Town  Clerk  read  the  report  of  the  special  committee 
with  reference  to  the  vacant  pust  of  law  ngent.  The  report 
set  forth  the  duties  to  be  performeii  by  the  gentleman  who 
would  hold  the  office.  He  was  to  attend  to  all  the  biuiness 
of  No.  1  Committee,  to  attend  to  all  the  law  business  of  the 
Waterworks  Committee  and  of  the  Pablio  Health  depart- 
ment of  the  Corporation,  under  whatever  name  it  might  be 
.called.  He  Mhould  discharge  all  the  law  duty  referred  to 
him  by  the  Municipal  Council,  and  report  nil  matters 
referred  to  him  without  delay.  He  shoald  discharge  all 
Parliamentary  duty  in  the  C(irporatinn  of  whatever  kind, 
and,  so  far  as  practicable,  be  in  attendance  at  all  meetings 
of  the  council ;  that  he  devote  the  entire  of  bis  time  to  the 
bnsiness  of  the  Corporation,  and  not  engage  in  any  law  or 
equity  proceedings  as  attorney  or  solicitor  other  than  as 
committed  to  him  by  the  Corporation ;  that  he  pay  to  the 
Corporation  all  moneys  received  by  him  aa  fees,  fines,  or 
ooets  of  any  kind ;  that  his  sidaiy  shall  be  at  the  rate  of 


£800  per  annnm,  and  £160  aa  salary  for  a  competent  and 
efficient  clerk  ;  that  this  shall  be  in  lieu  of  all  costs  ;  that 
he  shall  be  paid  all  travelling  and  hotel  expenses ;  and  that 
the  19th  October  be  the  day  of  election,  and  that  the 
necessary  advertisements  be  inserted  in  the  newspapers. 

Mr.  Dennehy  said  be  was  strongly  of  opinion  that  there 
ought  to  be  slight  additions  to  the  oonditions  to  be  imposed 
on  their  law  agent,  and  he  would  saggest  they  should  add 
that,  in  oase  of  absence  from  his  business,  without  the 
express  leave  of  the  Council,  for  a  period  of  seven  days, 
unless  Buch  absence  should  be  cnused  by  illness  or  some 
circumstance  beyond  his  control,  the  office  be  declared 
vacant  and  a  new  election  take  place.  They  shonld  see 
that  their  law  agent  be  continnally  on  the  spot,  and  he 
thought  they  should  add  to  hotel  and  travelling  expenses, 
all  advances  made  by  him  for  the  Corporation,  and  all  costs 

C'd  by  him  out  of  pocket  for  the  purpose  of  his  office.  He 
ieved,  with  those  things  added,  the  report  would  be  as 
perfect  ns  it  could  be,  and  he  would  move  its  adoption.  The 
only  thing  remaining  was  to  fix  the  date  for  the  election. 

The  Chairman  said  the  19th  of  October  mentioned  in  the 
report  .was  the  day  on  which  the  veesels  arrive  from 
America,  and  it  would  be  well  to  make  the  time  of  appoint- 
ment two  m  three  days  later.  The  Lord  Mayor  had 
promised  to  be  here  on  the  20tb,  and  it  would  therefore  be 
well  to  extend  the  time,  as  he  suggested. 

It  was  then  agreed  that  October  24  should  be  the  day  of 
election. 

It  was  suggested  that  the  report  shonld  be  taken  as  read 
for  the  firnt  time. 

Mr,  Dennehy  said  the  meeting  was  a  special  one  to 
consider  this  matter,  and  he  thought  they  should  deal  with 
it  now. 

Alderman  Pnrdon  was  of  opinion  that  this  would  be  a 
good  time  to  consider  the  position  of  Mr.  Morgan  with 
reference  to  the  Corporation. 

Mr.  Dennehy  thought  it  right  to  say  that  the  position  of 
the  Corporation  with  reference  to  the  absence  of  a  law 
agent  had  been  over  and  over  again  brought  before  the 
Council  Therefore,  when  the  committee  prepared  their 
report,  and  when  the  letter  was  laid  before  the  house,  it 
wns  with  the  anxious  wish  that  they  would  this  day  adopt 
it  and  tske  action  on  it  by  having  tbe  necessary  advertise- 
ments inserted.  Every  member  would  wish  to  see  Mr. 
Morgan's  position  aa  their  law  officer  and  law  agent  made 
right ;  there  was  no  man  connected  with  the  Corporation 
who  knew  more  of  their  laws  and  their  usages  than  Mr. 
Morgan,  whose  position  in  this  matter  was  not  touched. 

Mr.  Warren  seconded  the  motion  for  tbe  adoption  of  the 
report. 

Alderman  Purdon  thonght  that  if  Mr.  Moi^n  could 
give  them  any  information  on  the  subject  they  should  wait 
and  not  decide  upon  the  repOrt  to-day. 

'  The  Chairman  thought  the  question  arose  whether  they 
oould  adopt  the  repcxrt  at  onoe. 

Mr.  French  did  not  think  their  by-law  enabled  them  to 
do  00. 

Tbe  Town  Clerk  said  it  was  in  perfect  order. 

Mr.  Murphy  did  not  approve  of  the  report.  They  shoald 
not  saddle  the  ratepayers  with  the  large  sum  mentioned. 
He  thought  £600  a  year  wonld  be  qoite  enough  pending 
the  life  of  Mr.  Morgan.  He  would  move  an  amendment 
that  the  sum  of  £600  should  be  inserted  in  the  report  as  a 
substitution  for  £800. 

Mr.  M'Dermott  said  there  were  several  goitlemen  caa- 
mssing  for  the  post,  and  many  of  them  would  be  flad  to 
get  £600. 

Mr.  O'Neill— Aye,  or  £200. 

Sir  James  W.  Mackey  thought  there  should  properly  be 
only  one  solicitor  for  the  Corporation,  and  the  officer  who 
was  appointed  to  tbe  position  shonld  be  adequately  remu- 
nerate. He  himself  would  recommend  the  Corpomtion  to 
give  a  man  £1,000  a  year,  with  £200  a  year  for  a  clerk — 
no  further  cost  to  be  incurred. 

Alderman  M'Swiney  hoped  Mr.  Murphy  would  withdraw 
his  amendment. 

After  some  further  discussion, 

The  Chairman  pat  tbe  amendment,  which  was  daolaied 
lost. 

The  report  was  then  adopted. 
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METROPOLITAN    POLICE   COUBT. 
(Before  Mr.  Babton.) 

CBAIUB  ft  Co.  V.  MOBTOV. 

Sept.  10, 17, 1 974.— SaUiy  Auction— Bond-fidepurcJuaer— 
Piano  hind  under  "  thru  yean'  tytUm  "—  Sale  by  hirer  before 
payment  of  latt  iniUUment — Ooodi  obtained  by  felony,  pur- 
Aated  wiOout  notice  thereof— Trover— Juritdiction  of  Police 
Magiitrate  to  order  re-deliverg  by  parduuer,  or  payment  of 
valves  Viet.,  e.S4,i.68.  •      r  n 

Sommonii,  bronglit  by  Measra.  Cramer,  Wood,  sad  Co., 
■gainst  Mr.  Morton,  for  illegal  detention  of  a  piano,  ft 
•Ppeared  that  Mrs.  Koone  ^ving  oommnnicated  with  the 
plaintiffs  in  reference  to  the  hire  of  a  pianoforte,  and  giving 
referenoes  which  upon  inqaiiy  appeared  satisfactor;,  the 
piano  -was  given  to  her  by  the  plaintiflb  on  hire,  upon  the 
followii^  conditions  (signed  by  her) : — 

?  1.  On  the  sum  of  £15  being  paid  to  Cramer,  Wood,  and 
Co.,  in  twelve  instalments  of  £1  fis.  each  (the  first  instal- 
ment to  be  paid  this  day,  and  each  rabsequeut  instalment 
<tt  the  expiration  of  each  sucoeudiog  three  calendar  months), 
tbe  pianoforte  to  belong  to  the  undeisigned. 

**  2.  In  case  of  de&nlt  in  the  pmictoal  payment  of  any 
instalment,  the  instalments  previonsly  paid  shall  be  forfeited 
to  Cramer,  Wood,  and  Co.,  who  shall  thereupon  be  entitled 
to  lesome  posseasion  of  the  instrument,  the  understanding 
being  that,  until  full  payment  of  the  £15,  the  pianoforte 
remains  the  sole  and  abaolnte  property  of  Cramer,  Wood, 
and  Co.  In  the  event  of  its  removal  being  necessary,  in 
oonsequence  of  change  of  residence  (not  out  of  Ireland), 
iDtima.tion  must  be  sent  to  Cramer,  Wood,  and  Co.,  who 
will  either  remove  the  instrument  themselves  or  sanction 
its  removal  by  others ;  but  in  no  case  will  they  consent  to 
its  being  removed  out  of  Ireland  without  some  person  in 
Dublin  beincr  appointed  (to  be  approved  of  by  C,  W.,  and 
Co.)  who  will  undertake  to  regalarly  pay  the  instalments  as 
they  fall  due." 

Mia.  Noone  kept  the  piano  for  three  months,  paying  the 
hin  for  that  pericxi,  and  then  sent  tiie  instrument  to  be  sold 
ahnlutely,  by  auction,  at  Mearn.  Lawlor,  Hill,  and  Go's, 
nle  rooms.  It  was  there  sold  in  the  ordinary  course  of 
bnainess  and  purchased  absolutely  by  the  defendant.  The 
farther  facts  sufficiently  upear  in  the  judgment  of  the  court. 

Mr.  Clay  (Gateyand  (Hay),  attorney  for  the  plaintiff,  in 
■awort  of  the  summons. 

Boughey,  for  the  defendant,  contra,  contended  that  the 
summons  did  not  lie,  as  the  defendant  was  a  bond  fide 
purchaser,  without  notice  of  any  fraud,  unless  it  were 
proved  that  there  was  a  larceny  of  the  piano,  and  tiiat  the 
act  of  the  lady  who  hired  the  instrument  was  such  an  act  as 
a  joiy  would  say  was  evidence  that  she  had  in  her  mind  at 
the  time  a  felonious  intentim  to  steal  the  piano ;  and  he 
■abmitted  there  was  no  such  evidence  in  this  case,  but  that 
even  if  there  were  such  evidence,  the  pUuntiffi  could  not 
recover  the  possession,  until  after  they  had  prosecuted  the 
thief  to  conviction.  He  thought  it  would  be  rather  hard 
upon  society,  if  a  piano  wss  advertised  for  sales  that  a  person 
iniendiDg  to  parehase  it  should  trace  the  possession  of  the 
piano  from  one  person  to  another  until  the  original  owner 
of  it  was  discovered. 

[Mr.  Barton.  That  might  be  rather  hard,  but  I  appre- 
hend it  is  the  law  nererthSess.] 

Mr.  Clay,  in  reply,  argued  tiiat  the  property  had  never 
passed,  and  that  therefore  his  clients  were  entitled  to  the 
instmmeiit.  There  were  only  two  courses  open  to  the 
plaintiffs  in  such  cases — either  to  take  criminal  proceedings 
or  take  a  civil  action.  He  submitted,  however,  that  they 
Were  not  bound  to  look  for  a  criminal  remedy,  and  as  a 
sammons  was  the  least  expensive  course  in  civil  proceedings, 
they  had  selected  that  remedy  ;  and  the  question  resolved 
itself  into  this,  liad  his  worship  the  power,  under  the  5  &  S 
Yio.,  cap.  '22,  to  give  them  back  the  piano )  That  enact- 
ment was  passed  with  a  view  to  afibnting  a  speedy  and  in- 
expensive remedy  in  oases  of  this  kind.  He  cited  White  v. 
Spettigue,  IS  M.  &  W.  608  ;  Mandert  v.  WiUiams,  4  Ex.  889  ; 
Lee  V.  Baynet,  18  C.  B.  609  ;  and  referred  to  some  unreported 
naees,  where  the  Court  of  Bankruptcy  ordered  the  proceeds 
of  sales,  by  the  sssignec,  of  pianos  so  hired  by  arranging 
traders,  to  be  handed  over  to  the  present  plainttm. 


[Mr.  Barton. — I  have  a  strong  disinclination  to  extend 
the  area  or  practical  exercise  of  the  jurisdiction  of  this 
Court,  under  the  68th  section  of  the  Act  in  question.] 

Judgment  deferred. 

Mr.  Baktok. — ^This  ease  stood  over  until  to  day,  not  from 
any  doubt  I  had  as  to  the  order  to  be  made  upon  it,  but 
owing  to  a  rtrong  disinclination  on  my  part  to  entertain  it 
at  all.  I  felt  that,  where  there  was  a  concurrent  jurisdiction 
with  the'  superior  courts  in  relation  to  a  case  so  important 
to  commercial  intere^ta,  it  would  be  more  satisfactorily  dis- 
posed of  by  a  judge  at  nut  priut,  assisted  by  a  jury  of 
Dublin  traders,  than  in  a  summary  way  in  tlus  court.  I 
have  not  been  able,  however,  to  redst  Mr.  Clay's  argument 
for  the  plaintiSI  that  the  trover  seotiun  of  the  principal 
Dublin  Police  Act,  6th  'Vic,  cap.  24,  sec.  68,  un<ler  which 
this  summons  was  broaght,  was  framed  with  a  manifest  view 
to  jnst  such^cases  as  the  present — that  is,  to  afford  a  speedy 
and  inexpensive  remedy  where  property,  not  exceeding  £16 
in  value,  is  alleged  to  be  illegally  detamed  from  its  owner, 
within  the  limits  ot  Dablin  metropolis.  The  facts  of  the  pre- 
sent esse  are  shortly  these  : — Messrs.  Cramer  had  let  on  hire, 
to  a  lady,  calling  herself  Mrs.  Koone,  a  piano,  on  the  modern 
system  of  hiring  pianos  to  intending  purchasers,  to  be  paid 
for  by  instalments.  This  ingtrnmeat  was  to  have  been  paid 
for  by  twelve  itutafanents,  each  of  £1 8s.,  and  the  hirer  bound 
herself  by  a  stringent  agreement  not  to  part  with  its  possession 
until  the  last  of  these  instalments  should  be  paid,  and  that, 
until  then,  it  'was  to  continue  the  unqualified  property  of 
Messrs.  Cramer.  It  soon  turned  out,  however,  that  the  hirer, 
having  originally  obtained  possession  of  the  piano  by  a  fraud, 
and  having  paid  but  three  instalments  of  the  purchase  money, 
sent  it  for  sale  to  an  aootion  room,  where  it  was  purchased  by 
Mr.  Morton,  the  defendant  here — the  proceeds  of  the  sale 
being  appropriated  by  Mrs.  Noone.  With  the  exception  of 
this  last-named  person  (against  whom  an  indictment  would 
certainly  He)  no  imputation  whatever  attaches  to  any  of  the 
parties  to  the  transaction.  They  acted,  admittedly,  quite 
oona  fide,  without  any  ooUusion,  and  in  ignorance  that  s 
fraud  had  been  oommittad.  I  have  looked  carefully  into 
the  authorities  which  govern  this  case,  and  the  rule  of  law 
clearly  is  this,  that  a  purchaser  of  any  chattel,  at  a  private 
sale,  and  not  in  market  overt,  acquires  no  better  title  than 
that  of  his  Immediate  vendor;  and  that  therefor^  if  he 
purchases  at  a  sheriffs  sale,  or  a  pawnbroker's  auction, 
property  which  the  sheriff  or  tbe  pawnbroker  had  no  right 
to  sell,  he  acquires  no  title  against  the  true  owner  of  such 
property.    This  proposition  rests  upon  a  crowd  of  essea,  of 

which  the  principal  are  Farrdat  v. ,  3  Starkie,  130  ; 

Chapman  v.  SpeUer,  14  Q.  B ,  621 ;  Jforfey  v.  Attenbarovyli, 
8  Ezch.,  600.  It  was  urged  by  counsel  on  behalf  of  the 
defendant  that,  the  piano  having  been  stolen  from  the 
plainti^  they  could  not  legally  recover  possession  of  it  until 
after  they  had  prosecuted  the  thief  to  conviction  ;  and  such, 
no  doubt,  would  have  been  the  case  had  Mr.  Morton  pur- 
chased the  piano  in  market  overt.  An  innocent  purchaser 
in  market  overt  (which  means  a  legally  constituted  open 
market)  acquired  at  common  law  an  indefeasible  title, 
which  was  only  invaded  by  a  recent  act  (24  and  25  Vict., 
c.  96,  a.  100),  which  enables  the  owner  to  recover  property, 
so  acquired,  after  the  conviction  of  the  thief.  But,  to  confuse 
a  sale  in  a  market  overt  with  a  transaction  such  as  I 
have  to  deal  with  here — a  fallacy  which  pervaded  the 
whole  defence  at  the  hearing  of  this  case — would  be  a  most 
inconvenient  mistake  to  prevail  in  the  public  mind.  Sales 
in  auction  rooms  are,  in  fact,  of  the  character  of  mere 
pri'vate  sales,  and  have  none  of  the  incidents  of  market 
overt ;  and  whenever  a  purchaser  buys  of  the  servant  or 
agent  of  the  owner  at  such  sale,  and  out  of  market  overt,  he 
takes  the  risk  of  the  servant  having  sold  without  authority ; 
and  if  the  servant  had  no  authority  to  sell,  and  the  purchaser 
refuses  to  give  up  the  subject-matter  of  the  sale,  on  demand, 
to  the  master,  he  is  guilty  of  a  wrongful  conversion  (Metealf 
V.  Lumtden,  1  C.  ft  £.,  809^,  which  is  exactly  the  case 
which  has  arisen  here.  The  circumstance  of*^  the  piano 
having  been  stolen  (if,  in  fact,  it  were  so)  has  really  no  legal 
bearing  on  the  case.  The  law  is  that  stolen  property,  ever 
so  bond  fide  purchased,  for  a  valuable  consideration  and 
without  notice  of  tbe  felony  (but  out  of  market  overt),  may 
be  followed  by  the  owner,  and  recovered  by  him  from  the 
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pnrchmaer,  altboagh  the  thief  bta  not  been  conricted  of  the 
felony,  or  the  owner  hare  t»ken  an;  step  to  put  in  motion 
the  criminal  law ;  WhUe  v.  Spettii/ue,  13  M.  ft  W.  603 ; 
Lee  V.  Saynex,  18  C.  B.,  699.  Those  are  the  prindplei  of 
law  by  which  a  unperior  court  woald  be  govemed  in  trying 
this  case  in  an  action  of  trespass  or  trover,  and  they  are 
those,  therefore,  by  which  I  must  be  guided  hersL  No 
claim  having  been  put  forward  on  behalf  of  Mr.  Morton  in 
the  way  of  hen  or  security  (such  as  tiie  68th  section  refers 
to),  it  only  remains  for  me  to  call  the  attention  of  the 
puties  to  the  proviso  at  the  end  of  the  section,  to  the  effect 
that  no  order  made  here  under  this  section  bars  the  party 
effected  by  it  from  proceeding  by  action  at  law,  if  com- 
menced within  six  months.  My  order  is,  that  Mr.  Morton 
shall  give  postession  of  the  piano  to  Messrs.  Cramer  within 
(ix  days,  or  else  pay  them  As. 


LAW  STUDENTS'  JOURNAL. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITOBS  OF  IRELAND. 

(Inocnporated  by  Royal  Charter.) 


JfOTIOS. 

The  Pbbuxihabt  Examinatioit  of  Candidates  for 
Apprenticeship,  will  be  held  at  the  Solicitors'  Hall,  Four 
Courts,  Dublin,  on  Friday  and  Saturday,  the  80th  and  Slst 
days  of  October,  1874,  at  Eleven  o'dode. 

N.B.— AU  papers  to  be  lodged  on  or  before  Wedne»day, 
14th  Oouiha;  1S74. 


The  Final  Examhatiok  of  Candidates  seeking  admis- 
sion as  AttomeyR,  will  be  held  at  the  same  place,  on 
Monday  and  Tnasday,  the  2nd  and  8rd  days  of  November, 
1874,  at  the  tame  hour. 

By  Order  of  the  Couooil, 

JOHN  H.  GODDARD, 


Solicitors'  Hall,  Four  Courts,  DnbUn. 


Stcretmy, 


N.B.— The  CoMmiTiTB  Ezaxuatios  for  the  Society's 
Pricey  will  be  held  on  Monday,  Tvetday,  and  Wedneiday,  the 
tnd,  3rd,  and  4th  of  November,  1874,  at  11  o'clock  each 
day. 

N.B. — The  decision  of  the  Court  of  Examiners  will  be 
aonooDoed  on  Tuesday,  the  10th  of  November,  1874,  at 
Three  o'clock,  p.m. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  Roysl  Charter.) 


HiLABT  TntM,  1876. 
FINAL  EXAMINATION. 


NOTICE. 

Candidates  wishing  to  present  themselves  at  the  above 
Examination  must  lodge  their  Papers  on  or  bif&r»  the  firtt 
day  of  next  Michaetmai  Term. 

By  Older, 

JOHN  H.  GODDARD, 
Secretary. 
SoHidtors'  Hall,  Four  Ooorta,  Dublin. 


DIGEST  OF  RECENT  ENGLISH  DECISIONS. 

BIIiL  OF  BXOHANQS. 

A  drew  a  bill  on  B,  which  B  accepted.  O  became  the 
holder  for  value.  Before  due  date  it  was  agreed  between  A 
and  C  (A  assuring  0  of  B's  concurrence)  that  the  bill  should 
be  renewed ;  and  C  gave  to  A  a  cheque  on  C  for  the 
amount  of  the  bill,  to  the  intent  that  6  should  be  placed  in 
funds  to  meet  the  original  bill,  and  should  tberenpon  accept 
the  renewed  bill.  A  sent  the  new  bill  to  B  for  acceptance, 
and  also  sent  him  the  cheque)  and  B  knew  the  purposes  for 
which  both  were  sent.  B  cashed  the  cheque  and  paid  the 
first  bill,  but  refused  to  accept  the  second.  Held,  that  B 
had  no  right  so  to  appropriate  the  cheque  without  accepting 
the  bilL  Bdd,  also,  that  the  agreement  between  A  and  C 
did  nut  release  B  Irom  his  snreft^ship  as  acceptor  of  the 
first  biU.  Torrmee  v.  jBoni  of  BritiA  North  Aneriea,  L.  R. 
e  F.  C.  246. 

BII,b  OF  IiAIHHa. 

Betnhle, — A  bill  of  lading,  in  which  the  words  "  or  order 
or  assigns"  are  omitted  is  not  a  negotiable  instrument. 

Where  goods  have  been  delivered  to  the  person  to  whom 
the  bill  of  lading  is  made  out,  and  they  have  then  been 
delivered  to  indorsees  of  the  bill  of  lading,  so  that  the 
indorsees  unite  in  themselves  a  legal  and  an  equitable  title 
to  the  goods,  the  omission  of  the  words  "or  order  or 
assigns"  in  the  bill  of  lading  is  not  sufficient  tu  give  the 
indorsees  constructive  notice  of  some  equitable  arraugement 
between  the  person  to  whom  the  bill  of  lading  was  made 
out  and  the  consignors.  Hendereon  v.  Tht  Comploir 
d^&eompte  de  Parii,  L.  R.,  6  P.  C.  253. 

O0LU8IOH. 

Duty  <4  steam  xt*»A  n>  (ienee  fog. — A  steam  ferry  boat 
started  iu  a  dense  fog  to  cross  a  navigable  river,  those  in 
charge  of  her  having  been  informed  that  vessels  were 
anchored  in  or  near  her  track.  The  ferry  boat,  although 
navigated  with  all  ordinary  care,  ran  into  and  damaged  a 
ship  at  anchor.  Hdd,  that  the  ferry  boat  was  to  blame. 
The  Laiusathxre,  L.  B>,  4  Ad.  ft  Eo.  198. 

OOVIHANT  SDNBINO  WITH  TBI  LAIIS. 

The  owner  of  some  land  sold  a  part  of  it  and  entered  into 
an  agreement  with  the  purchaser,  that  an  adjoining  plot  of 
land  "should  never  be  hereafter  sold,  but  left  for  the 
common  benefit  of  both  parties  and  their  successors."  Held, 
that  this  was  merely  an  agreement  that  the  plot  of  land 
should  be  left  open,  in  the  state  iu  which  it  then  was,  for  the 
common  advantage  of  both  parties,  and  that  such  an  agree- 
ment did  not  contravene  any  role  at  law,  but  gave  the 
person  who  might  hold  the  vendee's  land  the  right  to 
enforce  the  obligation  against  the  person  who  might  hold 
the  vendor's  land.  Thns  the  former  might  apply  to  a  court 
of  eqoity  to  order  the  removal  ot  a  structure  ttiat  bad  been 
placed  on  the  plot  in  violation  of  the  agreement.  M'hetm 
V.  WKay,  L.  H.,  6  P.  C.  S27. 


Defamotton,-  privilege:  communication  by  one  election  agent 
to  another:  parliamentary  deotion;  time  for  petition:  intereH 
on  duty. — F.  and  B  were  candidates  at  a  parliamentary 
election.  The  defendants  were  agents  of  B.,  and  on  the 
day  of  the  election,  whilst  the  poll  was  proceisding,  one  of 
them  wrote  to  the  agent  of  F.,  stating  that  bribery  on  F.'s 
behalf  was  going  on.  B.  whs  returned,  and  on  the  next  day 
the  plaintiff's  name  was  mentioned  by  the  same  defendant 
to  F.'s  agent  as  that  of  a  briber.  A  discussion  upon  the 
imputation  ensned,  which  resulted  in  the  defendants  trans- 
mitting to  F.'s  agent  on  the  day  following  a  document 
signed  by  both  of  tbem,  "  certifying  "  that  the  plaintiff  had 
been  personally  guilty  of  bribery.  In  an  action  of  de&ma- 
tion  brought  upon  this  document :  Hdd,  that  the  occasion 
was  not  privileged.  Qncere,  whether  it  would  have  been 
privileged  if  a  petition  against  the  return  of  B.  had  been 
presented  or  contemplated,  the  twenty-one  days  during 
which  sudi  a  petition  might  have  been  presented  not  having 
elapsed.     IHcteton  v.  HiUiard,  L.  R.,  9  Ex.  79. 


Digitized  by 


Google 


1874.J 


AND  SOLICITOES'  JOURNAL. 


505 


COUBT  FAPEES. 


LANDED  ESTATES'  COURT. 
PETITIONS  FILED  /rom  2Snd  Mag,  to  30rt  June,  1874. 


DATE 

TITU  OF  MATTER 

onjBCT  or 

FCTITIOII 

OOOMTY 

PBOFIT  ^KlfT 

tlOUCITOB 

£     t.    A. 

Viy  22 

Fitzmaurice  Pratt,  owner  and  petitiooar 

Sale 

Wicklow 

R.  N.  Peebla 

«          »I 

Walter  Uuff,  owner; 

William  Atk  Gaiuten,  petitioner] 

Sale 

Tyrone 

86~Q    0 

John  Glover 

„    23 

J.  FitzGoatace  Forster,  owner  and  peti- 

For declaration 

Dublin  and 

1,864    0    6 

MaxaeUf  WMon 

tioner 

of  title 

Meath 

»»            « 

Tbomas  Brady,  owner ; 

Gtarge  Brown  and  another,  peiilionert 

Sale 

Lei  trim 

166    0    0 

„    26 

Michael  Derham,  owner; 
Thomat  Dyer,  peHHoner 

Sale 

Dublin 

119  12    0 

T.  F.  Bergm 

..    27 

Charles  J.  Henry,  owner  and  petitioner 

For  dedaration 

of  tide 
Sale 

— 

6    0    0 

George  Bolton 

„   28 

Thomas  John,  owner  and  petitioner 
William  Bowler  and  several  others,  owners; 

Cork 

270    0    0 

.,    29 

Sale 

Clare 

16  U    0 

D.  R.  Billiard 

IVilHam  Brew,  petitioner 
Marv  Hall,   Maiy  Wilson,  and    sereral 
others,  owners  and  petitioners 

»>          t» 

Sale 

Galway, 

1,063    5    7 

FloodiSMteU 

Roscommon, 

and  Clara 

„    80 

KeT.  Robert  Wm.  King  and  Rer.  Abraham 
S.  Palmer,  trustees  for  sale  under  will  of 

Sale 

Longford 

218  14    6 

J.  e.  TarUton 

Rer.  Luke  W.  King,  owneis  and  pati^ 
tioners 
Arthnr  M'Gann,  owner; 

Jana  2 

SaU 

Armagh 

81    8    0 

Morris  ^  LauHer 

Jama  Biagney,  petiHoner 

ft         » 

Peter  Gallagher,  owner; 

Sale 

Laitrim 

Not  stated 

Michael  M-Keoum 

„     8 

Peter  Beam/,  petitioner 

John  P.    CarletOD,   Haiy   D.   Carletan, 

Penelope  Carleton,  and  Louisa  Carleton, 

owners  and  petioners 

Sale 

Cork 

102  11  11 

8.GiUman 

.,     * 

John  Rowan  and  others,  owners ; 
Esxeatore  of  A.  Cram  ford,  petUionen 

Sale 

Antrim 

80  16    8 

Seeds  4  Thompson 

n      ti 

Randal  Adams,  owner  and  petitioner 

Sale 

Tyrone 

187    3    8 

John  Fleming 

t«      t} 

John  Homy,  owner ; 

»ale 

Tyrone 

In  owner's  pos- 

LongfiM^Co. 

It         19 

John  Thompton,  petitioner 

William  Anketell,  owner  and  petitioner 

Sale 

Honaghan 

session 
8,769    6  10 

Edward  Budson 

n       f* 

James  A  Armstrong  and  others,  owners; 
Exeeutort  of  A.  Cravi/ord,  petitionert 

Sale 

Antrim 

1,664  17    9 

Seeds  f  Thompson 

,.    e 

Martin  O'CarroU,  owner  and  petitioner 

Sale 

and 
Westmeath 

619    9    8 

CharhsKeman 

«       »» 

Tnuteee  William  Hetge  and  wife,  owners 
and  petitioners 

Sale 

Meath 

889  16    2 

Jamu  BaTke 

ft       )i 

Rev.  Robert  Vf.  Maxwell,  owner  and  peti- 

For declaration 

Donegal, 

4,668    9    0 

BenryWCIm 

tioner 

of  tide 

Tyrone,  and 

n      ft 

Catherine  Mullally,  owner; 
C.  PmcelL  iietUioner 

Sale 

Tipperaiy 

80  17    4 

P.  J.  iMther 

«      8 

Kliza  Martha  Browne  and  Emily  Browne, 
and   Charles  Abbott  and  Maiy   Dora 

Sale 

Leitrim 

264  11    8 

Barry  CoUins 

Abbott,  owners  and  petitioners 

»f      t» 

James  Waring,  owner ;                     * 
Lueae  Waring,  petitioner 
William  Boak,  owner; 

Sale 

Cavan 

188  18    8 

L.  Waring 

Sale 

Donegal  and 

207    8    6 

Wilton  i  Frost* 

Tyrone 

estimated 
net  rental 

m 

„    10 

Henry  Roe  and  others,  owners  and  peU- 

Sale 

Dublin 

97    6    0 

Wtbb,  Seott,  f  Co. 

,.    12 

tioDers 
Dinnysius  D.  Hughes,  Chas  Henry  James, 
and  Lucius  H.  Deering,  or  some  or  one 
of  them,  owners; 

Sale 

Armagh 

68  16    8 

A.iPComb» 

f»         ft 

Margaret  J/'Kuulry,  petitioner 

Patnck  M'Parland,  owner  and  petitioner 

Sale  nnder 
Partidon  Act 
Sale 

— 

Hot  sUted 

A.  M'Comie 

Edward  M.  O'Callaghan,  owner; 

Cork 

121    8    6 

John  Ryan 

„    18 

John  Ryan,  petitioner 

Trustees  Charles  P.  Leslie,  owners  and 

Sale 

Meath 

2,482    8    6 

Robert  UurdoA 

»>     « 

petitioners 
Administrator  of  Francis  John  Garvey, 

Sale 

Mayo 

161    8    0 

Leonard  Morrogk 

,,    19 

owner ; 
Robert  Morrogk,  petitioner 
Trustees  of  will  of  J.  0.  Moreland,  owners 

Sale 

Antrim 

287    0    0 

L'Bstrange^BrtU 

..    22 

and  petitionen 
Henry  O'Beime,  owner ; 
Patrick  Nolan,  petitioner 

Sale 

Dublin  and 
Westmeath 

28    8    6 

W.  R.  Meredith 
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THE  lEISH  LAW  TIMES 


[Sept.  19, 


LANDED  ESTATES'  COURT—PETITIONS  FILED— conimued. 


DATS 

FBTITION 

couirrr 

PBOPn  BKHT 

soucrroB 

£    s.    d. 

Jnne22 

John  J.  Bonrk«,  owner  and  petitioner 

Sale 

Mayo 
Kilkenny 

Not  stated 

J.  D.  Meldon  ^  Sont 

„   28 

Har7  Stedder,  Jolin  Gore,  and  Catherine 

Sale 

43  18    8 

Hamilton  ^  Craig 

Gore,  owners  and  petitioners 

»l        M 

John  Townehend,  owner  and  petitioner 

For  declaration 
ofUtle 

Cork 

289  19    0 

A.  H.  Middletoa 

ICdmnnd  Lyons,  owner  and  petitioner 

Sale 

Dublin 

246    6  11 

KtelyALbgd 
A.Hobinion 

»    2< 

Geor^  Hayes,  owner; 

Sale 

Tipperary 

49  17    7 

£lka  Fawcett,  peWumtr 

„   26 

Richard  Cross,  owner ; 
Michael  Bgmes,  petitioner 

Sale 

Cork 

90    0    0 
estimated 
annual  ralue 

S.  Gillman 

»l         1» 

Mrs.  Charlotte  Gamble  and  another, 

owners ; 
Seme,  peiitioneri 

To  sanction 
building  lease 

^~ 

■^ 

Cathcart  4  HempUll 

l»          » 

Execntora  of  Patrick  Coyne,  owners ; 
Natinnal  Building  Company,  petitionert 

Sale 

Dublin 

191    0    0 

J.  D.  Meldon 

«          l» 

Charles  Copland  and  Frederick  William 
Niven,  Charles  Henry  James  and  Lucius 
H.  Deering,  owners  and  petitioners 

Sale 

Roscommon 

860    8    6 

Orpen,  Sont,  ^  Sieeeaeg 

,.    26 

Francis  Brew,  owner ; 
E.B.  Browne,  petitioner 

Sale 

Clare 

In  owner's 
possession 

M.if^tfamara 

»         t> 

John  £.   Ddmege,  A.  W.   8.   Delmsge, 
H.  J.  K  Delmege,  M.  J.  J.  Oelmege, 
E.  J.  Delmege,  and  J.  J.  J.  Delmege, 
owners  and  petitioners 

Sale 

Limerick 

461  17    7 

Edward  Bartigan 

>f      n 

To  carry  out 
contract  for  sale 

Queen's  Co. 

441  10    6 

A.  H.  Middleton 

Henry  Pattium,  petitioner 

«    27 

Christopher  Magrane,  owner  and  petitioner 

Sale 

Meath 

NotsUted 

T.  W.  Bardman  4  Son 

„    80 

Rer.  P.  L.  Jameson  and  others,  owners; 
Ji.  Singer,  pttitioner 

Sale 

Dublin 

94    8    6 

W.  Jameson 

Michael  Derham,  owner ; 

Sale 

Dublin 

In  owner's  pos- 

T.F.Bergin 

John  M'Laughlin,  petitioner 

session 

COURT  OF  BANKRUPTCY. 

STCTINOS  FOB  NEXT  WEEK,  so  lar  m  appointed. 

MONDA  Y. 

Before  the  Cbrf  Rboibtbas,  at  12  o'clock. 


BANKBUFTS           NATUBE  OF  8ITTIN0   |           SOUOIToB 

John  M'Crory 

Prove  debts 

SeaHan 

TUESDA  Y. 
Before  the  Coubt,  at  II  o'clock. 


Arthur  6.  Hay 

2nd  composition  sitting 

MaOtewt 

Robert  Courtney 
Mason  and  Looby 

do 

Perry  if  Co. 

1st  composition  sitting 

Madkewt 

Same  matter 

Final  examination 

Cony  4  Clay 
0Ukam4£aton 

Luke  Connor 

1st  composition  sitting 

John  Manden 

1st  public  sitting 

Rynd 

Same  matter 

Motion 

(Su^friay 
Fo^a^Son 

John  Gleeson 

Ist  public  sitting 

John  Keane 

Final  examination 

Owen  l>unne 

do 

Scallan 

S.  W.  Tomlinson 

do 

ScaOan 

William  Moreland 

do 

Lynch 

George  Boyd 

do 

DotmeUm 

ilames  Allison 

do 

Casey  #  Clay 
Oldham  4  Eaton 

John  F.  Haguire 

Examine  witnesses 

Application  to  dismiss 

Amutrong  f  Tallow 

debtor  summons 

The  following  at  12  o'clock. 


Patrick  Hanlon       Sale 
Jamas  Murray  do 


Fay  4  M'Gough 
Larkin  4  Co. 


Before  the  CHiKr  Rkoibtbab,  at  12  o'clock. 


William  Holmes 


Reference  tmder  order 
7th  July 


Larhi>i4  Co. 


WEDNBSDA  Y. 
Before  Mb.  Rboibtbab  Dotli  at  12  o'clock. 


J.  W.  Savage 


Reference 


\Adami 


THURSDAY. 
Before  the  Coubt,  at  11  o'clock. 


Banbridge  Exten- 
non  Railway  Co. 


Motion 


JUurland  4  Perry 


Before  the  CHlir  Rioistbab,  at  12  o'clock. 


Folliott  Barton 
Robert  Courtney 


Prove  debts 
do 


Leaehman 
Perry  4  Co. 


FRIDA  Y. 
Before  the  Codbt,  at  11  o'olock. 


William  Moreland 

Ist  composition  sitting 

Bemer 

Michael  O'Sullivan 

1st  public  sitting 

Ijxrhin  4  Co. 

Edward  QuigUy 

do 

Keman 

John  Behan 

Final  examhiatioa 

aarien 

Michael  Russell 

do 

SteaaH 

Patrick  Mooney 

do 

Perry  4  Co. 

John  Woods 

do 

Oldham  4  Eaton 

J.  W.  &  R.  Rowan 

do 

Lynch 

Same  matter 

Motion 

Smith 

ABJUDICATIONS  IN  BANEBUFTCT. 

Campbell,  William,  Triton,  Bettystown,  county  Meath,  farnwr. 
Sittings,  Tuesday,  October  6,  and  Friday,  Ootobtr  28. 
Amd,  solr. 

Lynch,  William  Henry,  Butcher-street,  Derry,  boot  and  shoe- 
dealer.  Sittings,  Fridau,  October  9,  and  Tuestlay,  Oc- 
tober 27.     Qrmhelm  ana  Co ,  sulrs. 

Maguire,  John  F.,  Fivcmiletown,  county  Tyrone,  draper.  Sit- 
ting, Friday,  October  9,  and  Tuesday,  October  27. 
Oldham  and  Eaton,  solrs. 
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M'Ciuker,  John  J.,  Dnndalk,  coonty  Lonth,  outfitter  and  draper. 

Sittings,   Tuadag,  October  6,  and  FricUiy,   October  23. 
M'Gliee,  Mary  L.,   Granby-roir,  Dublin,  spinster.      Sittings, 

Taetdag,  October  6,  and  Friday,  October  23.    Rynd,  solr. 
MoUoy,  Jolin,  Middle  Gaidiner-street,  Dublin,  grocer.   Sittings, 

Friday,  October  9,  and  Tuetday,  October  27.    H'£voy, 

solr. 
Morpfay,  Halachi,  28,  Kanelagh,  county  Dublin,  confectioner. 

Sittinga,  Fridm,  October  9,  and  Tuetday,  October  27. 

ffamiuon  and  Crmg,  tolrs. 

DIVIDENSS  V&  BAKXBUFTCT. 

Bailey,  Thomas,  Lame,  Antrim,  publican.    1st  dividend,  9s.  in 
the  £>    C.  H.  James,  official  assignee.    Scallan,  solr. 


Some  of  the  l^^al  and  administrative  arrangements  on 
the  farther  shore  of  the  Atlantic  are  a  little  sUpshod,  but 
the;  are  not  quite  so  bad  as  they  are  made  out  by  an  artless 
traveller,  who  contributes  the  following  traU  of  American 
manneni  to  a  French  paper.  He  arrived,  he  says,  in  New 
York  (SomethiDgville,  Nevada,  U.S.,  would  have  been 
better),  and  proceeded  to  one  of  the  large  hotels  in  the 
town,  when,  after  spending  twenty-four  hours  in  this 
hospitable  mansion,  be  found  that  bis  gold-headed  cane  had 
disappeared,  and  that  his  umbrella  bad  been,  not  stolen — 
that  would  have  been  less  galling — but  exchanged  for  one 
of  coarse  and  voluminous  make.  He  complained  to  the 
master  of  the  hotel,  but,  obtaining  no  redress,  left  the  house, 
and  went  to  the  French  Consulate.  "  I  shall  prosecute  the 
rascal,"  said  the  aggrieved  exile.  "  On  no  account,"  replied 
the  Consul.  "And  why  not,  pray!  have  I  not  been 
scandalously  robbed!"  "No  doubt  of  it,  but  the  hotel 
subscribes  to  the  judge." 

DsilTH  OF  A  SooTCH  JusoK. — Lord  Benholme,  one  of  the 
judges  in  the  Second  Division  of  the  Court  of  Session,  died 
in  Edinburgh  on  Tuesday  night  after  a  few  days'  illness,  at 
the  age  of  78.  He  was  called  to  the  Bar  in  1817,  and 
became  Sheriff  of  Benfrewshire  in  1842.  He  was  appointed 
a  Lord  of  Session  in  185S. 

A  Legal  Gsm. — Perhaps  the  most  perfect  specimen  of 
the  "allusive  style"  in  legislation  has  been  created  by  the 
draoghtsman  of  the  Statute  Law  Revision  Act,  1874.  A 
correspondent  of  the  Law  Timet  who  has  been  puzzling  over 
the  Act  for  some  time,  describes  it  as  being  "as  pretty  a 
piece  of  network  as  can  possibly  be  put  together,"  and 
defies  "the  most  industrious  to  master  a  fifteenth  part  of  it 
in  less  than  a  week."  He  extracts  one  of  its  "gems,"  which 
is  certaintly  perfect  in  its  way.  It  is  the  clause  of  the 
schedule  designating  those  parts  of  the  Act  6  George  IV.  o. 
7,  which  are  repealed  by  the  operative  portion  of  the  Kevi- 
sion  Act,  and  the  passage  runs  thus — "6  George  IV.,  o.  7. 
in  part,  namely,  section  2,  from  'and  when  any  window,' 
to  increase  of  such  window  or  windows,'  the  words  'or  the 
increase  of  windows,'  the  words  'or  the  additional  windows 
therein  shall  be  made  and  restored,'  and  so  on.  The  writer 
inquires  whether  it  would  not  be  better  "to  repeal  the 
whole  of  the  Act  in  question,  and  re-enact  in  simple  form 
and  substance  what  is  required  by  law."  Undoubtedly  it 
would  be  better — for  everybody  but  lawyers — ^that  the 
existing  state  of  the  law  on  any  subject  should  be  capable 
of  being  ascertained  by  some  otiier  process  than  a  game  of 
"hide  and  seek"  through  the  statute  book. — PaU  MM 
Gazette. 

CouQBiKO  IN  CocBT. — We  have  heard  of  a  popular 
preacher  who  periodically  reproved  his  congregation  for 
coughing  in  church,  and  an  inddendwhich  has  just  ocourred 
in  Liverpool  shows  that  the  prohibition  ought  to  extend  to 
all  public  places.  Grave  legal  consequences  very  nearly 
lestdted  from  a  fit  of  coughing  which  lately  overtook  a 
member  of  the  Bar  in  the  Liverpool  Court  of  Sessions.  A 
prisoner  chained  with  stealing  a  macintosh  coat  was  on  bis 
trial,  and  the  foreman  of  the  jury  was  about  to  deliver  the 
verdict,  when  the  noise  of  the  coughing  caused  the  Clerk  of 
the  Peace  to  misinterpret  the  opinion  of  the  twelve  "gentle- 
men in  the  box."  The  learned  Becorder  at  onoe  proceeded 
to  sentence  the  prisoner.  With  a  sauve  approval  of  the 
judgment  arrived  at,  he  remarked  that  "  the  jury  had  found 
the  prisoner  guilty  of  the  offence,  and,  so  far  as  he  (the 


Recorder)  could  see,  very  properly  bo."  At  this  point, 
however,  the  unfortvmate  spokesman  of  the  twelve  became 
uneasy.  The  compliments  of  the  Bench  seemed  to  aiDoae 
him  to  an  understanding  of  the  situation,  and  he  ventured 
to  inquire  whether  the  i^order's  kindly  comments  referred 
to  the  case  just  tried.  The  Recorder  replied  in  the  affinna. 
tive,  and  the  luckless  juryman  could  no  longer  conceal  the 
fact  that  the  verdict  of  himself  and  his  brethren  had  been 
an  acquittal  We  think  on  the  whole,  the  conduct  of  the 
foreman  is  to  be  commended.  By  thxis  reverting  to  the 
actual  verdict  he  lost,  it  is  true,  the  approval  of  the  Bench, 
but  he  might  possibly  have  felt  some  little  remorse  if  the 
prisoner  had  been  condemned  to  a  long  term  of  imprison- 
ment after  the  jury  had  taken  pains  to  find  him  innocent. — 
Gldbe. 
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SiTTLED  Estates. — ^By  an  Aet  of  the  late  Session,  the 
powers  of  the  Lease*  and  Sales  of  Settled  Estates  Act  (19 
ft  20  Vic,  e.  120)  are  extended.  Where  under  the  recited 
Act  the  concnrrence  or  consent  of  any  person  to  an  applica- 
tion is  reqoired  and  not  obtained,  notice  is  to  be  given  and 
Qte  Conrt  may  dispense  with  soch  consent,  and  when  it  is 
refused,  grant  the  application,  having  regard  to  the  number 
and  interest  of  parties  in  the  matter. 

;     BIRTHS,  MARRIAGES,  AND  DEATHS. 

MARRIAGES. 
BODBOK  and  HUDSON— September  12,  at  the  Pariah  Church  ot 

Bighweek,  near  Newtownabbot.  South  Bevon.  HeHiert  Richard 
-  Hodson.  Esq.,  of  the  Inner  Temple,   London,  barrister-at-law,  to 

Ootavia  Charlotte,  daughter  of  the  late  John  Foiciral  Hudaon,  Eiq., 

of  Belfaat. 
LEEC  il  and  LEPPER — September  15,  at  Lame,  Charles  Leech,  Eaq., 

third  ton  of  Charles  Leech,  Eaq.,  Q.C.,  Dublin,  to  Ellen  MUler, 

fourth   dan^ter    of    William    Harper    Lei^wr,    Esq.,    GlenvUle, 

Cnsbcndall,  County  Antrim. 
O'BBIBM   and   KELLY— September  12,  at  the  Catholic  Church, 

Caitlelnr,  b;  the  Rev.  P.  Waldron,  Adminiatrator,  Michael  Thomas 

O'Brien,  Esq.,  of  No.  5  Lower  Dominiclc-atreet,  Dublin,  to  Maria, 

seomd  daugliter  of  the  late  Ignatius  Kelly,  Esq.,  of  Caatlebar,  Crown 

Solioitor  for  the  County  Mayo. 

^^ LEGAL    POSTINGS: 

CITY    OF    LONDONDERRY. 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


IntoMatterof  ^q        gj,         gOLD 

DESJS      DoHERTT,  S  X  BT 

An  In8oW<nt }  PITBLIC    AUCTION. 

At  the 

AUCTION      MART      OF     WILLIAM     DALE, 

SHIP-QUA  Y-8TRKET,     LONDONDERKT, 

On     WEDNESDAY,     30th     SEPTEMBER,     1874, 

At  the  hour  tk  One  o'clock  afternoon, 

An  the  Estate  and  Interest  of   the    Insolvent,  hla  Aodgnees  and 

Mortgagees,  of,  in,  and  to — 

LOT  I  (Part  of  Lot  No.  2,  formerly  Y>ffered  for  sale),  viz. :— All  that 
pordon  of  the  Plot  of  Ground  extending  from  the  Old  NewtoirnUiaa- 
vaddy  Road,  leading  from  the  Watentde,  situate  in  the  Parish  of 
Btendermot,  and  City  and  County  of  Londonderry,  upon  which  has 
been  bollt  an  excellent  DweUin^-hcriue  and  large  Yard  at  the  rere 
thereof,  as  lately  in  the  occupation  of  the  Insolvent,  containing  in 
front  38  feet  3  Indies,  and  from  front  to  rere  75  feet,  be  the  same  more 
w  lees,  •»  desoribed  in  the  Map  thereof.  The  Premises  are  comprised 
and  held  with  others  unttcr  a  lease  dated  9th  July,  1B63,  for  a  term 
of  970  years  from  1st  May,  1A83,  at  the  yearly  rent  of  £19  16s  8d,  but 
an  SndeiDDliled  againat  payment  thereof  by  Premises  already  sold  in 
this  Matter. 

LOT  2  (also  part  of  Lot  Na  2,  fonnerly  offered  for  sale).— A  Parcel 
of  Ground  adjoining  Lot  No.  1,  with  the  Sheds  erected  thereon,  also 
late  In  the  po«ession  of  the  said  Insolvent,  containing  In  front  64  feet 
9  Inches,  and  from  front  to  rere  81  feet  6  inches,  be  ue  same  more  or 
leis,  situate  as  aforesaid,  as  described  In  the  Map  thereof,  held  with 
thefon^^f^  and  other  Premises,  under  the  above-mentioned  lease, 
dated  the  9th  July,  1863,  for  the  term  of  970  years  from  the  1st  Bilay, 
1863,  at  the  yearly  rent  of  £19  16s  8d,  but  Indemniaed  by  the  other 
Premises  held  under  said  lease  against  the  payment  of  the  said  rent. 

lite  Biddings  taken  by  the  Auctioneer  will  be  submitted  to  the 
Court,  at  the  Four  Courts,  Dublin,  on  Friday,  the  2nd  day  of  October, 
1874,  when.  If  i^^troved  of,  the  Purchaser  will  be  declared. 

A  Statement  ot  TlUe  and  Conditions  of  Bale  are  lodged  in  the  Office 
of  the  Conrt,  and  may  also  be  seen  In  the  OfAoe  of  the  undernamed 
Solicitors  having  caniage  of  the  Sale,  and  at  the  OfHce  of  James 
Hayden,  Solicitor,  Londonderry. 

Dated  this  1st  day  of  August,  1874. 

THOMAS  FARRELL,  Chief  Clerk. 

DESCRIPTIVE    PARTICULARS. 
LOT  No.  1  conrfsts  of  an  eiKiellent  Dwelling-house,  with  large  Yard 
suitable  for  a  Builder,  with  Workshop  and  Omce  thereon. 

LOT  No.  2  consists  of  a  Plot  of  Ground,  with  Sheds  thereon,  adjoin- 
ing No  1,  and  available  for  the  erection  of  Dwelling-houses. 

Both  Lots  will  be  sold  free  from  any  rent,  and  indemnified  against 
the  payment  of  the  rent  reserved  by  the  lease  of  Ist  May,  1863,  by  the 
other  Premises  held  under  the  same  lease. 

Proposals  for  purchase  by  Private  Contract  will  be  received  by  the 
Offlcial  Assignee  up  to  the  hour  of  Twelve  o'clock  noon,  on  the  24th 
day  of  September,  1874.  ir  an  riffer  be  made  whi^h  can  be  recom- 
mended ti^  the  Vendors,  It  will  be  submitted  to  the  Court  for  approval 
without  further  notice. 
For  further  information  apply  to 

CHARLES    HKNRY   JAMES,    Official    Assignee,    30  Upper 

Ormond-quay,  Dublin. 
MICHAEL    LARKIN    &    CO.,    Solicitors  for   Mortgagees, 

harlng  carriage  of  Sale,  61  Dame-street,  Dublin. 
JAMES  UATDBN,  Solicitor,  Londondernr. 
541  WILLIAM  DALE,  Auctioneer,  Londonderry. 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


In  the  Hatter  of 

Robert     CourtkeYi 
Dundrum',  in  the  County  of 
Dublin,  Builder,  a   Bank- 
rupt. 

On    FRIDAY,    the    (f(h    day 


TO      BE      SOLD 
BY 

'       -'  PUBLIC    AUCTION, 

Before  tlie  Court, 

At  the 

Four  Courta,  DBUln, 

of    OCTOBEH,     1874, 


-At  the  hour  of  Twelve  o'clock  noon, 
All  the  Estate  and  Interest  of  the  Bankrupt,  his  Asaigneea,  and 

Mortga^eea,  in  and  to — 
The  Lot  or  Parcel  of  Ground  situate  on  the  west  side  of  the  line  of 
ttie  Dublin  and  Wicklow  Railway  at  Uundnun,  in  the  Half  Barony 
of  Rathdown,  and  County  of  Dublin,  containing  la  Or  lOp,  Btatut« 
measure,  held  by  lease  from  the  Earl  of  Pembroke  and  Montgomery 
to  the  Baakmpt,  bearing  date  the  Bth  of  August,  1871,  for  99  years, 
from  the  25th  of  March,  1871,  subject  to  the  yearly  rent  of  £13, 
payable  half  yearly,  on  25th  March  and  29th  September,  and  to  the 
oorenanta  and  oonditiona  in  the  said  lease 

A  Statement  of  Title  and  Conditions  of  Sale  ai«  lodged  in  tlie  OfBoa 
of  the  Court,  and  may  tie  seen  also  in  the  Office  of  the  wndflmamiMl 
solicitor  having  carriage  of  the  Sale. 

Dated  this  eth  day  of  September,  1874. 

THOMAS  FARRELL,  Chief  Clerk. 


DESCRIPTIVE  PARTICULARS. 

The  demised  premises  have  l>een  enr-loeed  by  a  stone  and  brick  wall 
wall,  and  a  good  and  substantial  Dwelling-house,  now  known  as  No.  8, 
Egltnton-terrace,  Dundrum,  has  been  erected  on  the  said  plot  of 
ground,  according  to  the  conditions  in  the  lease. 

The  house  is  in  the  occupation  of  a  solvent  tenant,  whose  tenure  wlU 
expire  on  the  1st  November,  1874 ;  and  the  purchaser  will  be  entitled 
to  the  quarter*!  rent  falling  due  on  that  day,  amounting  to  £13  Ifiik 

Proposals  for  purchase  by  Private  Contract  will  be  received  by  the 
OflRciu  Assignee  up  to  the  hour  of  Twelve  o'clock  noon  on  the  3rd  day 
ot  October,  1874. 

If  an  ofler  be  made  which  eao  be  recommended  by  the  Vendors,  it 
will  be  submitted  to  the  Court  for  approval  without  further  notice. 

For  further  Information  apply  to 

LUCIUS  HENRY  DKERINO,  Official  Assignee,  83  Upper 
Ormond-quay,  Dublin. 

Messrs.  D.  and  T.  FITZGERALD,  Solicitors  for  Mortgagees^ 
liaving  carriage  of  Uie  Sale,  No.  30  SL  Andrew-street, 
Dublin,  where  may  be  seen  Statement  of  Title  and  Conditions 
of  Sale. 

JAMES  GOFF,  SoUdtor  for  Assignees,  No,  16  Bachelon'- 
walk,  Dublin.'  54S 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


TOHN  J.         M'COSKEB, 

(I     of  Dundalk,  in  the  County  of  Louth,  Outfitter  and  Draper,  km 
on  the  8th  day  of  September,  1874,  a-ljudged  Bankrupt. 

Public  Sittings  wUl  be  held  at  the  Couit  of  liankruptcy,  Four 
Courts,  Dublin,  on  TCESDAY,  the  (ith  day  of  OCTOBEil,  1874, 
and  on  FRIDAY,  the  23rd  day  of  OCTOBER,  1874,  at  the  hour  o( 
Eleven  o'clock  In  tite  forenoon,  whereat  the  Bankrupt  la  to  attend. 
and  to  make  a  full  disclosure  and  discovery  of  his  Estate  and  EfTects. 
Creditora  may  prove  their  Debts,  and  at  the  First  Sitting  choose  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  is  required  to 
finish  bis  Examination. 

All  persons  having  In  their  possession  any  Property  of  the  Bankrupt, 
must  deliver  it,  and  all  Debts  due  to  the  Bankrupt  must  be  paid,  to 
C1IAKI.E8  Henry  Jauks,  Official  Assignee,  Upper  Onnond-quaj', 
Dublin,  to  whom  Creditor*  msy  forward  their  Affidavits  of  Debt. 

THOMAS  FARRELL,  Chief  Clerk. 
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OLDHAM  A  EATON,  SoUdtors,  42  Fleet-street,  Dublin. 


SALE: 


COUNTY     CARLO  W. 

ESTATE  in  the  County  of  Carlow  FOR  SALE. 
TO  BE  SOLD,  with  Landed  EstaUs  Court  Title, 
One  Undivided  Moiety  of  an  extremely  desirable  Estate,  held  in  Fee, 
situate  at  Milford,  in  the  County  Carlow,  and  within  four  miles  of 
the  Town  of  Carlow,  the  whole  producing  at  present  an  annual  profit 
rent  of  £400,  which  will  be  increased  to  £600  per  annum  on  the 
falling  In  of  two  annuities  of  £100  a-year  each.     Apply  to 

Ueaars.  J.  D.  MELDON  ft  SONS,  14  Upper  Ormond-quay, 
Dublin.  544 


CASES  for  holding  Thb  Irish  Law  Times,  anb 
Solicitors'  Journal,  for  One  Tear,  can  now  he  had.  Lettered  oa 
side.  Price -whole-bound  Cloth,  3a.;  hair-bound  Leather,  4s.;  whole- 
bound  Leather,  68.,  by  Post  4d.  extra,  at  the  Office  ot  the  Joiirnal, 
63,  Upper  Sackvills-street,  Dublin. 


Printed  and  Fubllstacd  by  the  Proprietor,  Johh  Falcoxek.  every  Saturday,  at  63.  Upper  Sackrille-atreet,  in  the  Puish  ot  St.  Thomaa 

and  City  of  Dublin.— iSafiirday,  SrpUmbtr  19, 1874. 
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THB  EXTENSION  OF  COUNT?  COUKT 
JURISDICTION. 

Not  the  least  importtint  enactment  of  the  late  sesuon 
of  Parliament  from  a  practical  point  of  view,  is  the 
short  Act  37  &  38  Vict,  c.  66,  which  confers  upon  the 
Irish  Civil  BiU  Comis  for  the  first  time,  a  jurisdiction 
as  regards  the  recovery  of  unascertained  balances  due 
on  partnership  accounts,  and  much  enlarges  their 
jurisdiction  in  respect  of  certain  actions  involving 
questions  of  title.  These  new  provisions,  which  are 
borrowed  fix>m  the  English  County  Court  Acts,  em- 
power the  Chairman  of  every  county  court  in  Ire- 

lajid: 1st,  to  try,  by  dvil  bill,  actions  for  the  recovery 

of  any  debt  or  demand  not  exceeding  £40,  alleged  to 
be  due  as  the  balance  of  a  partnership  account,  whether 
the  balance  shcUl  have  been  cucerlamed  or  not  previous  to 
the  issuing  of  the  Civil  BiU — they  already  possessed 
jurisdiction  in  the  case  ofagcertctmed  balances,  14  &  15 
Vict.,  c.  57,  8.  35;  and,  2nd,  "to  try  by  dvil  bill 
actions  in  which  the  title  to  any  corporeal  or  incorporeal 
hereditament  shall  come  in  question,  when  the  value  of 
the  land  which  is  in  disputa,  or  in  respect  of  which  an 
easement  or  licence  is  claimed,"  &&,  "  shall  not  exceed 
X30  by  the  year  as  valued  under  the  acts  relating  to 
the  valuation  of  rateable  property  in  Ireland.  As  this 
Act  will  come  into  operation  upon  the  Ist  December 
next,  and  will,  therefore,  be  available  for  the  coming 
Christmas  quarter  sessions,  it  deserves  immediate  at- 
tention. 

As  regards  the  partnership  provisions,  we  see  that 
they  give  the  Chairman  jurisdiction  to  wind  up  the 
affairs  of  a  small  partnership  business,  by  taking  the 
account  between  the  parties,  and  giving  a  decree  for  the 
balance ;  but,  forgettmg  that  the  sittings  of  our  Chair- 
men are  but  for  a  short  time  and  at  considerable  inter- 
vals of  time,  the  Legislature  has  omitted  to  provide  any 
machinery  for  the  satisfactory  ascertainment  of  the 
vidue  of  property,  and  other  like  matters  connected 
with  the  proper  taking  of  the  account.  Unless  the 
parties,  therefore,  come  into  court  unusually  well 
prepared,  and  willing  to  aid  one  another,  we  apprehend 
that  adjournments  and  great  delays  will  frequently 
occur.  Nevertheless,  alUough  this  provision,  after 
upwards  of  twenty  years'  trial  (vide  9  &  10  Vict.  c.  95, 
section  65,  extended  by  13  &  14  Vict.  c.  61,  section  1,) 
was  foand  by  Englishmen  to  be  inadequate  for  their  own 
wants,  and  was  supplemented  by  the  enactments  which 
created  the  valuable  but  costly  equitable  jurisdiction  of 
the  English  County  Court,  we  apprehend  that  it  will  be  a 
boon  to  many  an  humble  Irish  smtor,  who  cannot  afibrd  to 
embark  in  a  plenary  chancery  suit.  Before  the  passing 
of  the  Chancery  (Ireland)  Act,  1867,  suits  for  the  taking 
of  partnership  accounts  in  Ireland  were  carried  on  in 
Chancery  under  the  comparatively  summaiy  and  inex- 
pensive procedure  provided  by  the  15th  section  of  the 
Irish  Chancery  Regulation  Act,  1850  ;  this  section  was 
also  applicable  to  administration  suits.  When,  however, 
the  Act  of  1867  became  law,  the  previously  existing 
summaiy  mode  of  procedure  was  abolished,  and,  while 
a  fiilly  adequate  substitute  was  provided  for  adminis- 
tration matters,  by  proceedings  under  an  ^^originating 
tummoas,"  no  provision  was  made  for  the  summary 
adjustment  of  partnership  differences.  Hence  it  is  that 
we  regard  this  accesuon  to  our  civil  bill  jurisdiction  as 


a  boon  to  the  humble  suitor,  and  trust  that  the  chur- 
men  may  find  means  to  supplement,  in  part,  its  deficien- 
cies by  judicious  Bules. 

With  respect  to  the  new  jurisdiction  in  matters 
involving  questions  of  title,  wo  apprehend  that  it  will  be 
found  to  be  on  unqualified  boon ;  and  we  regret  that, 
as  the  Legislature  nad  before  them  its  English  proto- 
type (30  &  31  Vic,  c.  142,  8.  12)  with  the  rules  which 
supplement  it,  they  did  not  think  fit  to  provide  a 
more  intelligible,  because  less  vague,  enactment.  For 
instance,  there  is  a  provision  in  section  2  of  the  new 
statute  enabling  the  defendant  to  obtain  an  order  firom 
a  judge  of  the  superior  court  that  the  proceedings  in  the 
Civil  Bill  Court  be  stayed,  if  he  can  sads^  the  judge 
either  that  the  value  of  the  lands  in  question  exceeds 
£20,  or,  that,  for  any  other  reason,  it  is  not  a  fit  case 
to  be  tried  in  the  Civil  Bill  Court.  It  is  manifest  that 
such  a  provision  will  be  a  nullity  unless  some  intima- 
tion [such,  for  instance,  as  no  ordinary  process  for 
trespass  ever  ^ves]  is  given  to  the  defendant  that  the 
question  of  title  is  to  be  investigated,  and,  unless  he 
have  some  time  to  make  the  application ;  the  ordinary 
seven  day  service  would  be  wholly  inguificient.  In  Eng- 
land the  form  of  summons  provided  by  the  orders  gives 
the  requisite  particulars,  and  the  statute  itself  gives  the 
defendant  one  month  for  making  the  application. 
These  matters  can,  however,  be  dealt  with  by  the 
Chairmen  themselves  before  the  Act  oomes  into  opera- 
tion. 

There  is  one  section  in  the  Irish  CivU  Bill  Act  of 
1851  which  presents  some  analogy  to  the  new  enact- 
ment It  is  the  79th  section  (14  &  15  Vic,  c  57,  a. 
79),  which  is  the  only  section  of  that  statute  that  gives 
jurisdiction  in  any  matter  of  pure  title.  This  section  is 
the  beie  noire  of  many  sessions  practitioners,  partially 
because  of  the  difficult  questions  as  to  title  and  as  to 
service,  which  may  arise,  and  partly  because  of  the 
special  provisions  as  to  the  contrails  and  form  of  the 
process,  which  fi-equently  escape  attention,  since  it 
happens  that  section  82  has  been  repealed  by  "  Deasy's 
Act,"  so  far — but  so  far  only — as  relates  to  proceed- 
ings between  landlord  and  tenant,  &c  (23  &  24  Vic, 
c  154,  s.  104,  and  schedule  B),  and  is  omitted,  by 
mistake,  from  the  late  Mr.  Johnstouu's  book  on  Irish 
County  Courts'  practice,  as  if  it  had  been  wholly  re- 
pealed. 

Section  79  empowers  the  Chairman,  &c,  to  hear  and 
determine  "  all  disputes  and  differences  respecting  the 
possession  of  any  lands,"  &c,  "  held  under  any  grant, 
lease,  or  other  instrument,  for  any  term  or  interest,  the 
duration  or  extent  whereof,  when  originally  granted," 
&c,  "  did  not  or  shall  not  exceed  three  lives  without 
any  provision  for  the  renewal  thereof,  or,  a  term  of 
nxty-one  years  determinable  upon  three  lives,  or  three 
lives  with  a  concurrent  term  of  years  not  exceeding 
sixty -one  years,  or,  a  term  of  sixty-one  years  absolute, 
and  the  yearly  rent  reserved  or  payable  in  respect 
whereof  under  such  grant,  lease,  or  other  instrument, 
shall  not  exceed  £20,  and  in  respect  of  which  no  fine 
exceeding  X20  shall  appear  on  the  face  of  such  grant, 
lease,  or  other  instrument,  to  have  been  paid  on  the 
granting  or  execution  of  such  gnmt,  lease,  or  other 
instrument,  or,  held  under  a  parol  demise  for  a  term 
not  exceeding  three  years  at  a  rent  not  exceeding 
X20,  whether  any  fine  was  paid  on  the  creation  of  the 
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same  or  not,  or,  held  for  any  term  or  tenancy  from  year 
to  year  at  a  rent  not  exceeding  such  amount  as 
aforesaid." 

In  short,  wherever  the  plaintiff  and  defendant  claim 
to  be  entitled  to  the  same  lands,  under  the  same  lease 
or  contract  of  tenancy,  provided  that  the  tenancy  which 
both  claim  (whether  created  by  a  written  instrument  or 
a  parol  demise),  is  one  and  the  same,  and  is  of  the 
limited  character  mentioned  in  the  section,  and  that  the 
i«nt  reserved  thereby  does  not  exceed  £20  per  annum, 
and  that  the  writing  (if  writing  there  be)  creating  the 
tenancy  does  not  recite  the  payment  of  a  fine,  the 
Chairman  has  jurisdiction  tmder  that  section  to  adju- 
dicate between  the  rivad  claimants ;  and  the  only  matter 
to  prevent  the  Court  from  trying  the  question  of 
disputed  possession  will  be  a  bond  fide  title  set  up  adverse 
and  paramount  to  the  claim  of  the  plaintiff — vide 
O'Donnell  on  the  Civil  Bill  Act,  p.  44  et  $eq.,  and 
O'Donnell  and  Brady  on  Civil  Bills,  pp.  618  to  636. 

What  is  and  what  is  not  a  bond  fde  claim  of  tide 
paramount,  is  a  point  often  difficult  to  determine  upon 
the  evidence,  although  the  matter  bristles  with  authori- 
ties; and  hence  a  further  reason  why  suitors  shrink 
from  resorting  to  this  remedy.  This  section  is,  how- 
ever, useful.  For  instance,  it  empowt^rs  the  Chairman 
to  decide  many  family  disputes  as  to  the  ownership  of 
the  farm,  or,  to  enable  the  purchaser  of  a  tenant's 
interest  at  a  sheriff's  sale,  to  obtain  the  possession 
of  his  purchase  from  the  tenant,  without  the  expense 
and  delay  involved  in  proceeding  by  action  in  the 
Superior  Court. 

We  have  dwelt  upon  this  somewhat  anomalous  exist- 
ing jurisdiction  with  a  twofold  object — partly  because 
it  deserves  attention  for  its  own  sake ;  partly  because, 
owing  to  the  similarity  of  the  language  of  the  two 
statutes,  it  illnstrates  and  brings  into  prominence  the 
more  comprehensive  provisions  of  the  new  enactment 
Fnrthermore,  we  find  that,  according  to  the  existing 
Irish  procedure,  full  particulars  of  the  thing  claimed 
most  be  given  to  tne  defendant  by  the  '■^process" 
itself,  so  as  to  prevent  a  surprise,  just  as,  by  the  Kules 
under  the  English  Act  (30  &  31  Viet.,  c.  142)  from 
which  the  new  Irish  enactment  is  borrowed,  correspond- 
ing provision  is  made. 

Ajid  what  is  the  restdt  of  the  comparison?  We 
find  that  under  the  new  law  the  jurisdiction  is  neither 
limited  to  cases  where  the  parties  claim  under  a  com- 
mon title,  nor,  in  cases  where  they  happen  to  do  so, 
to  claims  for  a  particular  class  of  tenancies;  and  no 
claim  of  title  paramount  can  oust  the  jurisdiction.  Not 
only  has  the  Chairman  jurisdiction  as  regards  the  title 
to  the  land  itself,  but  as  regards  easements,  licences, 
and  incorporeal  hereditaments,  excepting  rights  of 
fishing  connected  therewith,  and  this — whether  the 
question  of  title  arises  in  an  ejectment  or  in  any  other 
action.  And  even  as  regards  the  subject-matter — the 
land  itself — the  jurisdiction  is  widened ;  inasmuch  as, 
not  the  rent,  but,  the  amount  of  the  poor  law  valua- 
tion, is  made  the  test  of  value. 

These  are  far-reaching  and  wide  advantages,  and 
there  is  good  reason  to  expect  that  when  the  new  law 
comes  to  be  known  and  understood  by  our  peasantry, 
but  few  of  their  disputes  as  to  bounds,  as  to  rights  of 
way,  rights  of  light,  et  hoc  genus  ornne,  which  now  breed 
and  perpetuate  feuds  between  humble  neighbours,  and 
too  often  lead  from  mere  bitterness  to  riot  and  blood- 
shed, will  long  remain  unsettled  when  they  can  settle 
their  differences  cheaply  and  speedily  before  a  tribunal 
which  has  so  long  enjoyed  their  confidence. 


NOTANDA. 

Renewal  of  Attorney's  cert^eale;  conveyancing,  without 
cert^icate;   affidavit  to   obtain   renewal   of  certifieate; 
non-statement  of  facts  as  to  practising  as  conveyancer. — 
Shortt,  on  behalf  of  R.  Parsons,  one  of  the  attorneys, 
moved  that  the  Registrar  of   the  Incorporated   Law 
Society  should  be  directed  to  issue  the  necessary  certi- 
ficate to  enable  him  to  take  out  his  licence  for  1874,  in 
pursaance  of  an  order  made  by  Dkast,  B.,  on  Feb.  6, 
1674.    That  order  was  founded  upon  an  affidavit  of 
Mr.  Parsons,   stating   that   he   had    not,   directly   or 
indirectly,  practised  as  an  attorney  or  solicitor  in  any 
court  during  the  preceding  two  years.     On  the  23nl 
February  the  secretary  of  the  Law  Society  received  a 
letter  from  Mr.  Edward  Hamilton  Hunter,  attorney, 
forwarding  a  deed  and  bill  of  costs,  which  he  stated 
had  been  prepared  by  Mr.  Parsons  within  a  year.     The 
Incorporated  Law  Society  forwarded  Mr.  Hunter's  letter 
to  Mr.  Parsons,  who  replied,  giving  an  explanation  which 
he  now  submitted  upon  affidavit.     The  Incorporated 
Law  Society  had  not  deemed  his  letter  satisfactory,  and 
required  that  the  circumstances  should  be  laid  before 
the   Court.     Mr.    Parson's   affidavit   stated    that    in 
January,  1873,  he  was  residing  with  his  stepfather,  Mr. 
Peter  Blackburn,  in  Smithfield.     Mr.  Blackburn  being 
about  to  enter  into  a  contract  with  Mr.  Nolan  for  the 
lease  of  a  house,  Mr.  Parsons  drew  a  draft  agreement 
for  them  and  gave  it  to  Mr.  Nolan,  who  got  it  engrossed. 
Shortly  afterwards  Mr.  Parsons  was  arrested   for  s 
small  debt.    While  in  the  Marshalsea  he  handed  over 
his  stepfather's  papers  and  title  deeds  to  Mr.  Hunter, 
in  order   that  he  might  act  for  him,  including  the 
engrossment  of  the  agreement,  and  a  draft  bill  of  costs, 
which  he  (Mr.  Parsons)  had  prepared  in  prison.     He 
acted  purely  in  a  friendly  capacity  for  his  stepfather, 
and  made  no  demand  for  payment,  nor  did  he  furnish 
the  bill  of  costs ;  but  a  clerk  of  Mr.  Nolan  brought  £3 
to  the  prison  to  him,  of  which  he  sent  back  lOs.     Mr. 
Hunter,  as  a  solicitor,  transacted  the  rest  of  the  business 
in  connexion  with  the  agreement,  and  was  paid  ^25 
by  Mr.  Nolan.    Mr.   Hunter  served  Mr.  Blackburn 
with  a  bill  of  costs  for  £29  in  connexion  with  his 
preparation  of  a  lease  and  conveyance  of  a  mortgage, 
and  brought  an  action  for  the  recovery  of  his  <£um, 
laying  the  venue  at  Kilkenny  for  the  last  spring  assizes. 
The  defendant  in  that  action  lodged  30s.  in  Court,  and 
obtained  a  change  of  venue  to  Dublin ;  but  Mr.  Hanter 
had  not  since  proceeded  with   the  trial  of   it.     lie 
affidavit  also  stated  that  Mr.  Parsons  had,  for  some 

time,  acted  as  assistant  in  the  office  of  Mr.  Hunter. 

Sheckleion,  on  behalf  of  the  Incorporated  Law  Society, 
stated  that,  in  consequence  of  what  had  appeared  to 
them  to  be  a  suppression  of  facta  on  the  part  of  Mr. 
Hunter,  tb^  had  felt  it  to  be  their  duty  to  leav«  the 
matter  in  the  hands  of  the  Court.  The  name  of  Mr. 
Parsons  was  on  the  draft  of  agreement,  as  solicitor; 
and  he  stated,  in  his  own  affidavit,  that  he  prepared  the 
bill  of  costs  in  anticipation  of  becoming  a  licensed 
practitioner  before  the  execution  of  the  agreement. 
[DowsB,  B. :  The  Law  Society  never  would  have  known 
anything  about  this  but  for  the  public  spirit  of  Mr. 
Hunter.  What  did  Parsons  get  the  £2  lOs.  for?] 
— Shortt :  It  could  hardly  have  been'expected  that  Mr. 
Parsons,  while  in  prison  and  in  distress,  would  have 
returned  a  sum  of^  money  sent  to  him  in  a  friendly 
manner.  The  statute  does  not  require  that  the  applicant 
should  state  that  he  hod  not  practised  as  a  conveyancer, 
and  having  so  practised  does  not  affect  the  preaeot  appli- 
cation  PAI.LBS,  C.B. :  We  have  carefully  conai^red 

this  application,  and  regret  to  find  ourselves  coerced  to 
the  conclusion  that  it  cannot  be  complied  with.  The 
application  was  made  to  Deast,  B.,  on  an  afiSdavit,  on 
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the  faith  of  the  statements  contained  in  which  the 
Incorporated  Law  Sodety  did  not  think  it  necessary  to 
oppose  that  motion ;  and  an  order  was  then  made  that 
the  registrar  of  the  society  should  be  at  liberty  to  issue 
a  certificate  to  Mr.  Parsons.  That  affidavit  suppressed 
matters  that,  probably,  ought  to  have  been  brought 
under  the  notice  of  the  judge  who  made  the  order. 
The  Court  cannot,  under  the  drcnmstances,  permit 
that  order  to  stand ;  and  we  shall  not,  at  present,  make 
an  order  that  the  Society  should  be  at  liberty  to  issue  a 
certificate  to  Mr.  Parsons.  At  the  same  time,  we 
reserve  liberty  to  Mr.  Parsons  to  renew  bis  application 
at  any  time  during  the  course  of  next  Michaelmas 
Term,  upon  a  new  affidavit  explicitly  stating  all  the 
facts,  as  if  no  order  had  been  made  in  February  last. 
We  offer  no  opinion,  whatever,  as  to  what  order  we 
nuky  deem  it  our  duty  to  make  upon  such  renewed 
application.  We  feel  coerced  to  take  this  course  in 
the  interests  of  tJke  public,  and  of  the  practitioners 
of  a  profession  who  are  making  every  effort  to  enable 
them  to  enjoy,  without  any  exception,  the  high  status 
and  position  whidi  they  have  always  enjoyed.  Under 
the  circumstances,  we  are  not  making  an  order  that 
bears  too  hardly  upon  Mr.  Parsons.  The  effect 
of  the  present  order  is,  that,  until  next  November, 
it  will  be  impossible  that  Mr.  Parsons  can  practise, 
in  any  way,  as  an  attorney  and  solicitor  of  the  Court. 
On  a  full  consideration  of  all  the  facts,  upon  a 
new  affidavit,  and  with  notice  to  the  Incorporated  Law 
Society,  in  Michaelmas  Term,  we  shall  give  the  case 
our  best,  and  I  think  I  may  add,  our  most  merciful 
consideration. — Deast,  B.:  I  would  not  have  made  the 
order  in  February  last,  if  the  facts  which  have  now 
transpired  had  been  stated  to  me  (In  re  Parsons,  an 
Attorney  ;  Exch.,  June  11,  1874). 

LiLtl ;  privilege ;  libellous  malter  published  in  newspaper, 

in    ansvoer  to   words  spoken  at  meeting  of  Board  ^  of 

Guardian*,  and  also  so  published. — Action  by  the  pUin- 

tjflf,  a  Poor  Law  Guardian  of  the  Arklow  Board,  against 

the  defendant,  a  dispensary  doctor  of  the  same  place, 

claiming  damages  for  a  hbellous  letter  published  by 

the    defendant   in    the    WickUtw  News,   charging  the 

plaintiff  with  being  insolvent  and  unable  to  pay  his 

debts,  and  also  with  not  bdng  an  independent  guardian. 

A  defence  was  filed  relying  on  a  speech  made  by  the 

plaintiff   at  a  meeting  of   the  Rathdrum  Board  of 

Goardians,  in  which  he  opposed  the  payment  of  costs 

incurred   in   a   sanitary  prosecution    ordered   by   the 

defendant — the  speech  having  been  published  in  the 

Wickloui  News,  and  the  defendant  averred  in  substance 

that  he  was  privileged,  therefore,  to  publish  the  state- 

meots  alleged  to  be  libellous,  in  order  to  show  that  the 

public  ought  not  to  credit  the  plaintiff  in  what  he  said 

m  hi»  speech  of  the  defendant.     Demurrer  thereto.— 

Armstrong,    Serjeant   (with   him   H.    Macdermot),   in 

support  of  the  demurrer.    PunxU,  Q.C.  (with  him  E. 

GOaon,  Q.C.,  and  J.  Gibson),  contra — Fiizobuaxd,  B., 

said  that  the  defence  was  based  upon  the  decision  of 

the  Exdiequer  Chamber  in  ODonohoe  v.  Hussey.    No 

doubt  tiie  Court  should  follow  that  case,  in  which  it 

was  laid  down  that,  if  a  person  took  an  acdon  against 

another  for  libel,  it  was  open  to  that  other  to  show  that 

the  person  who  took  the  action  had  appealed  through 

■  the  press  to  the  tribunal  of  public  opinioa  against  the 

defendant,  and  that  the  latter  had  defended  himself 

before  the  public.     But,   without  entering  into  any 

criticism  of  the  decision  in  ffDonohoe  y.  Hussey,  the 

pi«aent  case  clearly  did  not  come  within  it,  because  the 

defendant  here  wholly  failed,  first,  to  show  that  the 

libel  published  was  relevant  to  his  supposed  defence, 

and,  next,  to  show  that  the  public  had  been  given  such 

an  interest  in  the  matter  by  the  plaintiff's  speech  as 

warranted  the  defendant  in  addressing  the  letter  com- 


plained of  to  the  editor  of  the  Wicklow  News  for 

publication  in  his  journal Dbast,  B.,  said  that  the 

present  plea  was  an  attempt  to  extend  the  doctrine  in 
Hussey  t.  ffDcTwhoe  to  a  degree  that  would  be  perilous 
to  suitors  and  mischievous  to  the  public.  The  principle 
of  OTJonohoe  v.  Husaty  was  plain.  It  was  this — When 
a  man  appealed,  through  the  medium  of  the  press,  to 
the  public  to  condemn  the  acts  or  conduct  of  another, 
that  other  was  privileged  to  appeal,  through  the  same 
medium,  to  the  same  tribunal,  to  induce  that  tribunal 
to  distrust  the  statement  made  agunst  his  character  or 
conduct  by  showing  that  the  person  who  assailed  them 
was  not  to  be  relira  on  for  accuracy,  or  other  reasons ; 
the  appeal  being  made  bona  fide  without  malice,  and 
the  question  of  bona  fides  or  malice  to  be  tried  by  a 
jury,  who  would  take  into  account  excess,  if  any,  in  the 
language  used.  But  then,  the  phiintiff  here  never  made 
any  appeal  to  the  pubUc,  through  the  press,  at  alL 
The  allegation  that  the  plaintiff  caused  his  observations 
to  be  published  was  given  up ;  the  matter  then  stood  in 
this  way — that  the  plaintiff,  being  a  Poor  Law  Guardian, 
at  a  meeting  of  the  Board  of  which  he  was  a  member, 
the  refiorters  of  the  press  being  present,  n^ade  remarks 
relevant  to  his  duties  as  guardian,  and  relevant  to  the 
subject  matter  before  the  Board,  and,  so  doing,  said 
that  certain  costs,  sought  by  the  defendant  as  sanitary 
officer,  to  reimburse  him  for  acting  in  a  prosecution  for 
selling  unsound  meat,  ought  not  to  be  paid  out  of  the 
rates;  that  the  defendant  had  acted  wrongfully  and 
injuriously  in  the  prosecution,  and  that  the  matter 
ought  to  have  been  compromised.  These  were  not 
defamatory  expressions,  no  want  of  skill  was  alleged, 
nor  was  corruption  or  improper  motive  attributed. 
Was  that  to  be  held  a  justification  or  privilege  in  the 
defendant  to  appeal  to  the  public  through  the  press  in 
denouncing  the  guardian  who  used  the  expression  as  a 
person  insolvent,  dishonest,  unable  and  unwilling  to 
pay  his  debts,  for  that  was  the  substance  of  the  pub- 
lication of  which  the  plaintiff  complained  ?  It  would  be, 
he  repeated,  a  very  dangerous  extension  of  the  principle 
of  (JDonohoe  v.  Hussey,  to  hold  that  any  such  privil^e 
existed,  and  he  rejoiced  that  it  would  not  obtain  ue 

sanction  of  any  member  of  the  Court Dowse,  B.,  said 

that  he  did  not  wish  to  express  any  opinion  on  the 
decision  in  O'Donohoe  v.  Hussey,  but  he  quite  concurred 
that  the  plea  contended  for  in  this  case  would  most 
dangerously  extend  to  the  principle  of  the  case  named, 
and,  if  the  Court  allowed  tiiis,  he  did  not  know  where 

the  line  would  be  drawn Demurrer  allowed,   with 

costs  (^Murphy  v.  Hatpin;  Exch.,  Jan.  23,  1874). 

Conoeyance  to  purchaser  of  leasehold,  by  offiaal  assignees 
and  mortgagee  of  banirupt  lessee ;  covenant  by  purchaser 
to  pay  rent  reserved ;  exemption  from  liability  of  property 
of  assignees  and  mortgagee ;  warranty  of  title, — Motion 
on  behalf  of  J.  Burke,  the  purchaser  of  a  bankrupt's 
leasehold  interest,  that  the  official  assignees  and  a 
mortgagee,  the  trade  assignee,  (who  had  joined  together 
in  the  sale,  under  the  order  of  the  Court)  should  be 
compelled  to  execute  the  deed  of  conveyance,  as 
furnished  by  the  purchaser's  solicitor,  notwithstanding 
that  the  purchaser  refused  to  allow  amendments  to  be 
inserted,  as  required  by  the  solicitor  for  the  assignees 
and  mortgagee,  providing  that  the  conveyance  was  to 
be  by  way  of  iissignment  only  and  without  warranty  of 
title,  that  the  property  of  the  official  assignees  and 
mortgagee  should  be  exempted  from  liability,  and  that 
the  purchaser  should  covenant  to  pay  the  rent  reserved 
under  the  lease  by  the  lessor.  The  conditions  of  sale 
subject  to  which  the  property  was  sold  provided: — 
"That  upon  payment  of  his  purchase-money  the 
purchaser  shall  have  a  conveyance  of  all  the  estate  and 
interest  of  the  bankrupt,  and  his  assignees,  and  mort- 
gagee, in  the  premises  now  offered  for  sale,  to  be 
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prepared  by  him  and  at  his  expense,  bat  shall  not  be 
entitled  to  call  for  any  documentary  or  other  evidence  of 
title  other  than  and  except  as  the  same  are  offered  to  be 
giTen  in  the  statement  of  title  lodged  in  the  court." 
"  That  the  vendors  -will  discharge  all  rents  due  out  of 
the  premises,  up  to  the  last  gale  day  preceding  the 
sale :  "  "  That  the  purchaser  snail  not  be  at  libCTty  to 
make  enquiry  or  objection  with  respect  to  the  title  of 
the  landlord  to  the  premises,  nor  to  object  by  reason  of 
any  incumbrance  affecting  such  title ;  and  for  the  pur- 
pose of  the  sale  the  purchaser  shall  admit  the  existence 
of  the  tenancr  offered  for  sale,  without  further  proof 
thereof."  The  draft  conveyance  submitted  to  the 
solicitor  of  the  assignees  and  mortgagee  contained  the 
operation  words ; — "■  doth  by  these  presents  grant  and 
assign  onto  the  said  James  Burke,  &x^,  all  that  and 
those,"  &0. ;  it  contained  no  indemnity  clause,  and  no 
covenant  by  the  vendee  to  pay  rent.  The  solicitor  for 
the  assignees  and  mortgagee  amended  the  drafl  deed 
by  inserting,  after  the  words  "  grant  and  assign,"  the 
words  "  by  way  of  assignment  only,  and  without 
warranty  of  title."  He  inserted,  also,  the  following 
clauses : — "  Provided  always,  and  it  is  hereby  declared 
and  agreed  that  nothing  herein  contained  shall  be 
deemed,  construed,  or  tdken  to  in  anywise  prejudice, 
affect,  or  incumber  the  real  or  personal  estate  of  them, 
the  said  [assignees  and  mortgagee!  or  render  them,  &c., 
liable  to  any  cost  or  expenses  wnatsoever  in  relation 
thereto,  they  having  executed  these  presents  in  their 
offidal  capacities  of  official  and  trade  assignees  respec- 
tively, without  warranty  of  title,  and  not  further  or 
otherwise :"  "  And  the  said  J.  fiurke  doth  hereby  for 
himself,  &c.,  covenant  and  agree  to  and  with  said 
[assignees  and  mort^gee]  their  and  each  of  their,  &c. ; 
that  he  the  said  J.  Burke,  his  heirs,  &c.,  shall  and  will 
well  and  truly  pay  the  rent,  and  perform  the  covenants 
in  and  by  the  indenture  of  lease  of  the  Slst  October, 
1864  [the  interest  in  which  was  purchased}  reserved 
and  made  payable,  and  on  the  psMi:  of  the  tenant  or 
lessee  to  be  paid  and  performed,  and  shall  and  will 
indemnify  and  keep  indemnified  the  said  [assignees  and 
mortgagee]  against  the  same,  and  all  costs,  charges, 
damages,  and  expenses  to  arise  from  the  non-payment  of 
said  rents,  or  non-performance  of  said  covenants,  or  any 
or  either  of  them.  — Stritch,  in  support  of  the  motion, 
cited  WUkms  v.  Fry,  1  Mer.  265,  et  seij.  Perry  contra : 
The  assignees  and  mortg^ee  are  entitled  to  what  they 
have  asked.  At  least,  in  the  interest  of  the  mortgagee, 
the  purchaser  should  covenant  to  pay  the  rent  up  to 
the  end  of  the  current  year.  Under  23  &  24  Vict.,  c. 
134,  the  mortgagee  would  be  liable  for  the  rent  up  to 
that  time ;  not  so  in  England.— Habrison,  J.,  ordered 
that  the  amendment,  "  by  way  of  assignment  only,  and 
without  warranty  of  title,"  should  be  struck  out,  as 
being  unnecessary ;  that  the  clause  of  indemnity  should 
be  struck  out,  as  the  assignees  and  mortagee  were  not 
entitled  thereto ;  but  that  tfaie  covenant  to  par  rent,  and 
perform  the  covenants  in  the  lease,  should  (in  the 
mortgagee's  interest)  remain,  the  purchaser  covenanting 
with  the  mortgagee  to  pay  rent  up  to  the  end  of  the 
current  year,  as  the  mortgagee  would  be  as  to  that 
liable,  undor  Deasy's  Act— the  conveyance  to  be 
executed  accordingly,  (Re  A.  0^ Connor,  a  bankrupt; 
Ba.,  August  1 1,  la74). 


OASES  AFFECTING  SOLICITORS, 
mie  recent  oases  of  Plwaur  v.  Ortgory,  43  Law  J.  Rep. 
N.  S.,  CfaaDO.  616,  and  Wation  v.  Sou,  43  Law  J.  Uap. 
If.  S.,  Chano.  664,  affeot  respectively  the  liabilities  of,8oli- 
dton  in  partnarship  inter  te,  and  the  rights  of  solidtors 
upon  retainers,  where  proueedLogs  are  oonducted  on  behalf 
of  more  than  one  client.  Of  late  years  there  hare  been 
some  very  piuoful  examples  of  solicitors  being  held  liable 


either  for  the  profeaaioDal  negligenoe  of  partners,  or  for  the 
misapplication  of  moneys  by  partners.  The  contest  hitherto 
in  all  such  cases  has  been  between  the  client  and  the  partner, 
who  has  not  interfered  in  any  way  In  the  bnsineas,  but  who 
has  been  attaoked  solely  as  a  partner.  Phuner  v.  Ortgory 
is  rather  a  different  case.  The  plaintiff  alleged  in  her  Mil 
that  she  had  entrusted  moneys  to  A.  and  B.,  now  both 
deceased,  as  her  solioitora  for  investment,  and  that  the 
moneys  had  been  lost,  and  she  sought  to  make  their  estates 
liable.  There  had  been  another  partner,  C,  in  the  firm 
during  port  of  the  time  over  which  the  allegeil  transactions 
extended,  bat  the  bill  averred  that  C.  took  no  part  in  them, 
and  was  not  a  neoessaiy  party  to  the  snit,  At  the  hearing 
the  execntort  of  A.  asd  B.  raised  the  objection  that  C. 
ought  to  be  a  patty  to  the  sait.  It  was  held  that  m  all 
audi  eases  the  liability  of  the  soticitors  in  partnership  was 
joint  and  several,  and  therefore  that  the  plaintiff  coold 
Beleot  each  one  or  more  xA  the  firm  as  he  or  she  might 
choose  to  sua.  It  was  rather  a  startling  proposition  t£at 
the  persons,  against  whom  the  bill  was  filed  as  the  actual 
wrongdoers,  should  have  a  right  to  dra^  an  innooent  partner 
into  the  sait  to  share  their  liability,  although  the  plaintiff 
had  no  similar  desire. 

In  yfaitoK  V.  Sov>  two  trostees  of  a  will  gave  a  written 
retainer  to  Messrs.  L.  and  F.  in  these  words  :  "  We  require 
and  authorise  you  to  act  for  us  in  tile  above  snit."  One  of 
the  trustees  beoame  insolvent,  and  owed  money  to  the  estate. 
The  plaintiff  in  the  suit  contended  that  the  oosts  of  the  two 
trustee*  ought  to  be  taxed  separately  as  against  the  estate^ 
If  that  had  been  done,  the  costs  due  to  the  insolvent  trustee 
would  have  been  set  off  against  the  debt  dae  from  him  to 
the  estate,  and  so  none  would  have  been  paid  to  him,  or 
through  turn  to  the  solicitors.  The  solvent  trustee  would 
have  received  for  the  solicitors  only  une  moiety  of  the  whole 
taxed  costs,  and  would  have  been  liable  to  the  solicitors  for 
the  other  moiety,  without  tieing  able  to  recoup  himself  out 
of  the  estate.  Vioe-Ohanoellor  Hall  decided  against  the 
theory  so  advanced  by  the  plaintiff;  and,  being  of  opinion 
that  the  solvent  trustee  was  liable  to  pay  the  whole  of  the 
solicitors'  bill,  allowed  him  the  whole  of  the  costs  oat  of  the 
fund.  The  diief  diSiculty  in  ths  case  was  presented  by  Bit 
Colquhatm,  22  Law  J.  Kep.  N.  S.,  Chanc  484 ;  23  Jbid. 
51S.  The  Vioe-Chancellor  said  that  he  did  not  intend  to 
decide  anything  at  variance  with  that  case.  There  it  was 
left  uncertain  whether  there  was  or  was  not  a  joint  retainer ; 
but  his  Honour  inferred  from  what  appeared  in  the  report 
that  there  was  only  a  separate  retainer,  and  that  it  was  a 
case  of  the  same  solicitor  acddentaUy  representing  four 
parties.  The  certificate  of  the  master  treated  the  retainer 
as  a  s^>arate  one.  The  distinction  is  clear  and  strong; 
and  it  is  manifest  that  in  the  principal  case^  if  there  had 
bean  no  joint  retainer,  and  the  solicitors  bad  been  driven  to 
niaice  out  a  separate  bill  of  oosts  against  the  insolvent 
trustee,  they  would  have  lost  the  whole  amount  of  that  bilL 
The  case  affords  a  lesson  in  practice  which  ought  not  to  be 
overlooked. — Ixub  JowruU. 


Aliins  A.ND  TBI  Fbahchibb. — ^A  question  has  recently 
been  nused  before  the  Revising  Barrister  for  Middlesex  . 
which  we  should  have  thought  a  reference  to  a  very  elemen- 
tary book  on  law  would  have  conclusively  settled.  A  person 
claimed  a  vote  in  respect  of  premises  entitling  him  to  be 
placed  on  the  register.  It  was  objected  that  he  was  not 
entitled  to  vote  because  he  was  the  son  of  an  alien  father. 
His  mother  was  English,  and  he  had  been  bom  in  Eugland. 
On  these  facts  the  revising  barrister  at  first  refused  to  allow 
the  vote,  on  the  ground  that  the  son  must  follow  the 
nationality  of  the  father ;  but  eventually  reversing  his 
decieioD,  decided  in  favour  of  the  claim.  If  the  revising 
barrister  posnesses  a  Stephens'  Blackstone,  he  will  find  that 
it  is  there  laid  down  (6tb  edit.  vol.  2,  p.  420)that  all  persons 
bom  within  the  dominions  of  the  Urown — that  is,  either 
within  the  United  Kingdom  or  the  territories  thereto 
beluntjing,  are  natural  bom  subjects,  and  that  this  extends 
to  the  children  of  aliens  if  their  parents  were  not  at  the 
time  in  enmity  with  our  sovereign.  Natural  bom  subjects, 
having  the  necessary  qualifications,  are  entitled  to  be  placed 
upon  the  register.  W  e  are  glad  that  the  revising  bariiiiter 
considered  his  decisioii,  but  are  rather  astonished  at  the 
necessity  for  the  consideration. — Law  Timet. 
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SOME    DECISIONS   ON    THE    LAW    OP   JOINT 
STOCK  COMPANIES. 

TB8  FISUCIABT  SELATI0B8  OF  DIRECTORS. 

The  wide  extension  of  the  mercantile  transactions  of 
Snglith  capitaliats,  as  well  as  the  variety  of  the  objects  in 
which  their  aaoney  is  invested,  might  be  expected  to  colour 
more  or  less  the  proceedings  of  our  oonrts  of  law  and  equity. 
And  aoch  is  the  fact.  A  glance  through  the  Law  lU^iorts 
issued  during  any  single  quarter  of  the  year  wil^  give  some 
indication,  though  slight,  of  the  magnitude  and  complexity 
of  the  interests  involved  in  such  transactions.  Some  of  the 
profoondest  Judges  who  have  sat  cm  the  Bench  have  been 
engaged  in  the  task  of  building  up  and  moulding  into  a  just 
and  bannonious  whole  the  Jules  and  principles  recognised 
as  the  commercial  law  of  this  ooontry.  Of  the  law  thus 
introduced  we  purpose  examining  in  detail  some  few  prin- 
ciples  which  have  occupied  the  attention  of  our  courts  of 
late,  and  have  consequently  been  more  or  less  topics  of 
general  interest.  The  topics  to  which  we  mean  to  direct 
our  remarks  are  incidental  to  a  consideration  of  the  law 
affecting  joint-stock  companies,  yet  we  yentm%  to  hope 
that  in  their  application  they  wiU  prove  of  wider  otjlity. 
They  are : 

I.  The  SMneiaiy  BeUttons  of  Diroctors. 
II.  Feraonal  Liability  of  Directors. 
III.  Law  of  Contributones. 

**DirectarB,"  says  Sir  John  Romilly,  in  The  Torh  and 
Nortk  Midland  SaUvay  Company  v.  Bvdion  (16  Beav.  485), 
"are  persons  selected  to  msD)^  the  afibirs  <^  the  company 
for  the  benefit  of  the  shareholders.  It  is  an  office  of  trust, 
'winch  if  they  undertake  it  is  thnr  doty  to  perform  fully  and 
entirely."  This  case,  which  was  decided  in  1868,  is  quoted 
as  containing  a  fair  summary  uf  the  duties  of  a  director.  A 
railway  company  was  formed  in  1836,  with  the  defendant 
HH  chjurman.  Jn  this  position  he  exercised  an  nncontrulled 
authority  in  managing  the  aSairs  of  the  company,  without 
interference  on  the  part  of  the  other  directors.  In  1845  the 
company  took  steps  to  extend  the  operation  of  their  railway, 
and  to  that  end  required  an  additional  capital  of  one 
million  and  a  quarter.  The  undisposed-of  residue  of  shares, 
12,050  in  number,  were  carried  in  the  share  register  book  to 
the  name  of  the  defendant,  but  no  sanction  was  given  by 
the  directors  to  a  disposal  of  those  shares.  The  d^endant, 
however,  sold  more  than  6,000  of  the  shouts  thus  entered  at 
premioms  of  from  £10  to  £18  per  share.  It  shonld  be 
stated  that  a  resolution  had  been  passed  at  a  general 
meeting  of  the  railway  company,  placing  the  12,050  ahazes 
at  the  disposal  nf  the  directors.  The  company's  bill  sought 
reh'ef  with  respect  to  those  shares  exceeding  5,000  in 
number.  Storey's  Agency  (7th  edit.  p.  249)  states  it  as  a 
general  mle  that  wherever  a  person  is  either  actually  or 
oonstmctively  an  agent  for  some  one  else,  all  prufits  and 
advantages  loade  by  him  in  the  business  beyond  his  ordinary 
compensation  are  made  for  the  benefit  of  the  principal. 
TUs  mle  has  ereiy  reason  for  its  support,  and  the  same 
may  be  said  of  the  following  observations  of  the  Master  of 
the  Rolls  in  the  present  case :  "A  resolution  by  share- 
holders that  Hbares  or  any  other  species  of  property  shall  be 
at  the  disposal  of  directors,  is  a  resolntion  that  it  ahali  be 
at  the  disposal  of  trustees;  in  other  words,  that  the  persons 
intrusted  with  that  property  shall  dispose  of  it,  within  the 
scope  of  the  functions  delegated  to  them,  in  the  manner 
best  suited  to  benefit  their  eattii  que  Irutt."  This 
enunciation  of  a  principle  of  equity  makes  the  result  of 
the  bill  evident.  The  defendant  was  declared  to  be  a 
trustee,  and  bound  to  aoootmt  to  the  plaintitb  for  all 
profits  derived  from  the  sale  and  disposal  of  the  shares. 
Once  established  the  relation  of  trustee  and  catui  que  tnut 
and  the  result  is  obvious.  The  rules  of  the  civil  law  were 
equally  strict  with  respect  to  one  in  the  position  of  a  trustee. 
Tutor  mn  pttpilli  emere  Ron  poteet.  Idemque  porrigendum 
tit  ad  timilia,  id  eet,  ad  curatom  procuratorei,  et  qid 
negotia  alima  gerunt.  The  above  principles,  acted  upon  in 
the  case  nf  The  York  and  North  Midland  Railroay  Company 
V.  Hudmn,  are  firmly  established  in  the  Court  of  Chancery. 
"I  woul.)  not,"  said  Lord  Hatherley  (L.  Rep.  6  Ch.  670) 
"be  supposed  for  one  moment  to  throw  out  a  word  that 
could  tend  to  lead  any  trustee  into  the  notion  that  he  may 
deal  with  the  persons  for  whom  he  is  trustee,  or  for  whom 


he  is  a  trustee  with  others,  in  any  manner  which  will  give 
him  a  benefit  or  put  money  into  his  own  pocket." 
Doubtless  our  readers  need  not  be  reminded  of  tite  81*t 
section  of  the  24  A:  26  Vict  c.  96,  which  makes  any 
fiandulemt  appropriation  of  Van  property  of  the  cooapany  a 
misdemeanor. 

With  the  above  deciiion  in  view,  now  let  us  turn  to  a 
more  recent  case,  vix.,  that  of  The  Liquidaion  of  the 
Irsfperial  Mereamtile  Credit  Anoeiation  (apps.)  v.  Coieman 
and  Knight  (reeps.)  (L.  Rep.  6  H.  of  L.  189  ;  29  L.  T.  Rep. 
N.  S.  1),  which  was  an  appeal  against  a  decision  of  Vice- 
Chancellor  Hatherly,  who  had  reversed  a  prerioua  decision 
of  Vice-Chancellor  Matins.  Tba  respondents  were  stock- 
brokers in  partnership.  In  1864  the  London,  diatham, 
and  Dover  Railway  C<nnpany  was  desirous  of  raising  monqr 
on  debentures  and  shares,  and  Feto  and  Co.,  who  had  am 
interest  iq  the  affair,  commnnioated  with  the  respondents 
on  the  subject.  Coleman  wrote  to  Peto,  "If  the  following 
arrangements  meet  with  your  approval  we  shonld  like  to 
proceed  at  once  with  the  affur.  I  can  arrange  to  place  the 
whole  of  the  B  shares  and  the  debentures  for  a  commission 
<^  5  per  cent  in  cash  and  5  per  cent,  in  A  shares,  to  be  paid 
as  and  when  the  deposits  are  pud  into  the  company's 
bankers."  Peto  replied  to  express  his  firm's  consent  to  the 
above.  In  the  aame  year  was  incorporated  a  company 
called  The  Imperial  Finance  Company  (Limited).  Coleman 
was  a  director.  It  was  agreed  that  this  company  should 
unite  with  another  called  Th^  Meroaotils  Credit  Associa- 
tion (Limited).  Coleman  became  a  director  of  the  united 
company,  but  he  was  not  one  of  the  first  committee,  A 
proposal  was  now  q^ade  to  the  committee  by  Ejiight  and 
Coleman  suggesting  that  the  company  shonld  undertake  to 
"place"  the  debentures  above  referred  to  at  a  commission 
of  one  and  a  half  per  cent.  No  mention  was  made  of  the 
previous  arrangement  with  Peto  and  Co.  The  proposal 
was  adopted.  The  question  for  the  decision  of  the  court 
was  whether  Coleman  was  liable  to  aooonnt  to  the  associa- 
tion for  the  difference  beiiween  the  two  amounts  of  comnda- 
sion  so  fiur  as  concerned  the  debentures  whidi  had  been 
actually  placed  by  the  association.  One  of  the  artides  of 
association  provided  that  a  director  should  vacate  his  office 

(1)  If  he  held  any  other  place  of  profit  under  the  company ; 

(2)  if  he  became  bankrupt  or  insolvent ;  (8)  if  he  was  oon- 
cemed  in  the  profits  of  any  contract  with  the  company 
without  declaring  his  interest  at  the  meeting  of  directors, 
Tbe  abpre  question  vas  answered  in  the  affirmative. 
Coleman  did  not  declare  hit  interest.  'Riis  was  most 
materinl,  for,  as  Lord  Cairns  observed,  the  conduct  of  the 
shareholders  might  have  been  very  difilBrent  had  they  known 
the  real  nature  of  the  transactions.  In  this  case  it  is 
reoogniaed  as  a  "firmly  and  well-established  principle" 
that  a  person  holding  a  fiduciary  position  with  reference  to 
a  company  cannot  obtain  for  himself  a  benefit  derived  from 
the  money  of  the  company.  Tbe  law  being  so  laid  down, 
probably  no  attempt  would  be  again  made  to  exonerate 
directors  from  the  liability  of  trustees.  To  do  so  would  be 
labour  thrown  away.  The  attempt  would  rather  be  made, 
as  in  this  case,  to  prove  that  the  rule  did  not  apply 
because  the  person  was  not  director,  as  alleged.  Before  we 
leave  the  suiiject,  it  may  be  useful  to  run  briefly  over  some 
few  cnses  which  bear  upon  the  topic  discussed.  That  of  The 
Qreat  Luxembourg  Railvxty  Company  v.  Sir  WiUiam  Meignaiy 
(25  Bear.  686)  cnme  before  the  Master  of  the  BoUs  in  1858. 
Maguay  was  Uie  chairman  of  the  board  of  directors.  In 
1853  the  company  furnished  him  with  a  sura  of  money  to 
enable  him  to  purchase  the  "concession"  of  another  une. 
He  purchased  it,  but,  as  it  afterwards  appeared,  he  was 
himself  the  owner,  liie  Master  of  the  Rolls  recognised  the 
fldndary  character  of  tbe  director,  and  was  prevented  from 
giving  relief  only  by  the  fact  that  the  plaintifb  had  rendered 
it  impossible.  An  earlier  case  is  that  of  Benson  v,  Heaikom 
(1  Y.  &  C.  Ch.  326),  decided  by  Vice-Chanceilor  Bruce  in 
1842.  The  plaintifib  in  this  case  bad  combined  with  others 
in  forming  a  company  for  the  purpose  of  carrying  goods 
and  passengers  along  the  coast  of  Bracil  and  elsewhere,  and 
for  the  building,  purchase,  and  hiring  of  steam  vessels. 
The  defendant  one  of  the  first  directors,  purchased  a  vessel 
for  £1,340,  and  afterwards  sold  it  to  the  company,  as  from 
a  stranger,  for  £1,600.  He  charged  the  company,  in 
addition,  a  commission  at  £1  per  cent.    The  bill  was  filed 
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to  obtain  relief  against  this  and  other  acts.  "  I  apprehend," 
says  Ma  Honour,  "that  withont  any  special  provision  for 
the  purpose,  it  was  by  law  an  implied  and  inherent  tenn  in 
the  engagement  that  they  [the  directors]  shonld  not  take 
any  other  profit  to  themselves  of  that  trust  or  employment, 
and  should  not  acquire  to  themselTes  while  they  remuned 
directors  an  interest  adverse  to  their  duty."  We  now  come 
to  the  important  case  of  The  Aberdeen  Sailway  Cotnpany 
(apps.)  V.  Blackk  Brothert  (resps.)  (1  Maeq.  So.  Ap.  461). 
Messrs.  Blackie,  ironfounders,  in  Aberdeen,  brought  an 
action  against  the  railway  company  for  performance  of  a 
contract  to  purchase  and  accept  some  iron  chairs  from 
Messrs.  Blaclde.  The  defence  relied  on  was  that  at  the 
time  of  making  the  contract,  Mr.  Thomas  Blackie,  tiie 
managing  partner  of  the  Iroufounder's  Company,  was  a 
director  of  the  railway  company,  and  therefore  incapaci- 
tated from  dealing  in  that  character  with  his  own  firm. 
The  Court  of  Sessions  held  that  the  Companies  Clauses 
Consolidated  Act  (8  Viet  c.  17,  ss.  88,  89),  did  not  make 
the  contract  void,  although  it  deprived  the  contractor  of 
his  o£5ac.  The  decision  was  accordingly  given  in  favour  of 
Blackie.  The  railway  company  now  appealed.  It  was 
contended  for  the  respondents  that  the  contract  was  not 
null ;  that,  in  fact,  the  question  now  before  the  House  of 
Lordjs  had  already  been  solved  by  the  Court  of  Common 
Pleas  in  Fotler  y.  The  Oxford,  Woreeiter,  and  Wolverkamp- 
ton  Sailvnji  Company  (13  C.  B.  Rep.  210;,  and  the  appel- 
lants were  concluded  by  acquiescence.  For  the  appellaiits, 
the  Solicitor-General  (Sir  R.  Bethell),  contended  that 
Blackie  was  a  trustee,  that  the  general  law  applicable  to  all 
fiduciary  relations  prevented  him  from  making  a  valid  con- 
tract in  the  business  of  the  compnny  for  his  own  benefit ;  a 
rule  determined  in  1785  in  The  Turk  Buildings  Company  v. 
Makenae  (8  Bro.  Par.  Cas.  42),  that  these  views  are 
supported  by  dicta  of  Lord  Eldon ;  that  ibe  construction  of 
the  statute  as  made  by  the  court  below,  seta  a  premium  on 
the  commission  of  a  breach  of  tmst,  and  facilitates  a 
violation  of  duty,  and,  finally,  that  no  acquiescence  could 
give  validity  to  such  a  contract ;  as  to  the  case  of  Fatter,  on 
which  reliance  is  placed,  the  court  was  constrained  to  act 
as  it  did  owing  to  its  incompetency  to  take  fiduciary 
principles  into  consideration.  In  delivering  judgment 
the  Lord  Chancellor  Cranworth,  fiivt  considered  the  subject 
without  rei;ard  to  the  statute^  and  proceeded  to  touch  upon 
the  position  of  directors  with  regard  to  the  company.  His 
Lordship  recognised  the  fiduciary  nature  of  the  duties  of 
directors  (14  Beav.  48S),  and  gave  expression  to  a  rule  uf 
universal  application,  to  the  effect  that  persons  entrusted 
with  duties  of  such  a  nature  shall  not  be  permitted  to  enter 
into  engagements  in  which  they  may  have  a  personal 
interest  which  may  possibly  conflict  with  the  inteiestx  of 
those  whom  they  are  bound  to  protect.  The  fairness  or 
unfairness  of  such  an  engagement  is  quite  immatiaial,  and 
this  is  an  inflexible  rule,  acted  upon  by  Lord  King,  Lord 
Hardwicke,  and  Lord  Eldon.  Further,  this  prohibition 
does  not  depend  on  the  subject-matter  of  the  contract,  "but 
on  the  fiduciary  character  of  the  contracting  party."  Thus 
any  objection  that  previoq^  questions  had  arisen,  not  on 
mercantile  tAinsactions,  but  on  agreements  for  purchases  of 
land,  and  contracts  of  a  similar  nature,  was  disposud  of. 
Having  settled  these  principles,  his  Lordship  held  that 
Blackie  contracted  on  behalf  of  those  for  whom  he  was  act- 
ing with  himself.  Lord  Fullerton  had  previously  expressed 
a  doubt  whether  the  rule  would  apply  where  Uie  party  is 
only  one  of  a  body  of  directors,  and  not  sole  manager,  llie 
Lord  Chancellor,  however,  thought  this  distinction  of  no 
moment,  and  maintained  further,  that  unless  the  respondents 
could  show  that  the  Companies  Clauses  Act,  made  valid  a 
contract  which  was  bad  on  geneial  principles,  the  case  of 
Fatter  would  not  serve  them. 

We  have  now  gone  through  some  of  the  more  important 
cases  bearing  upon  the  fiduciary  character  of  directors  ;  we 
have  attempted  to  show  how  the  law  has  been  settled  so  as 
to  check  any  fi'aad  or  fraudulent  use  of  their  position  by 
directors  ;  and  how,  as  in  the  case  last  noticed,  the  enlight- 
ened principles  of  the  civil  law  have  been  infused  with 
beneficial  eflect  into  the  system  of  our  mercantile  law. 
Courts  of  equity  cannot  allow  to  persons  in  fiduciary 
relations  the  powers  enjoyed  by  strangers.  A  position  of 
trust  is  a  position  of  power ;  it  enables  sa  onscrupulous 


person  to  do  mocb  wrong  ;  to  others  it  is  a  position  of  trial 
and  temptation.  Besides,  breaches  of  trust  are  hard  to 
detect,  and  often  irremediable  in  their  conseqnenoes,  henoe 
the  extreme  jealousy  of  the  ootuts  of  Chancery  of  the 
interests  of  we  cestuu  jtte  trmti.  Our  remarks  may  be 
fittingly  closed  by  some  ohservationB  made  by  Lord  Eldon 
upon  the  leading  case  of  Fox  v.  Maekareth :  "  Though  yon 
may  see  in  a  particular  case  that  the  tnntee  has  not  made 
advantage,  it  is  utterly  impossiblB  to  examine,  upon  satis- 
factory evidence  in  the  power  of  the  court  (by  whidi  I 
mean  in  the  power  of  the  parties)  in  ninety-nine  cases  out 
of  a  hundred,  whether  he  has  made  advantage  or  not. 
Suppose  a  trustee  buys  an  estate,  and  by  the  knowledge  to 
acquired  in  that  character  discovers  a  valnable  ooal  mine 
under  it,  and  looking  that  up  in  his  own  breast,  enter*  into 
a  oontnict  with  the  eettui  que  trtut;  if  he  chooses  to  deny  it, 
how  can  the  court  try  that  against  that  deniall  The 
probablity  is,  that  a  trustee  who  has  onoe  conceived  sncb  a 
purpose  will  never  disclose  it,  and  the  ceilui  que  trtat  will  be 
eSeotually  defrauded:"  {Ex  parte  Laeey,  6  Yes.  627.)— 
Law  Titiui. 


INTERNATIONAL  LAWYERS  ON  ARBITRATION. 

The  newly  founded  Institute  of  International  Law, 
whose  first  annual  meeting  has  just  condnded  at  Oenevs, 
have  t>een  engaged  in  business  of  very  varying  degrees  of 
utility.  We  shall  not,  we  trust,  ofiend  the  eminent  inrists 
of  all  nations  of  whom  the  Conference  was  composed  if  we 
express  an  opinion  that  the  least  ambitions  portion  of  their 
work  is  oalculated  to  be  the  most  useful.  The  last  of  tli» 
three  questions  discussed  by  them  was  as  to  the  expedienoy 
of  assimilating  the  English  and  Continental  rules  of  "private 
international  law"  on  one  point  of  much  importaaoe, 
and  on  which  the  divergence  at  present  existing  is  highly 
inoouvenient.  The  efforts  of  the  InatiUtte  towards  pro- 
curing the  universal  adoption  of  the  prindple  of  naiionalitiy 
as  the  criterion  of  the  "personal  law"  of  residento  in  a 
foreign  oountry  are  worthy  of  all  sympathy;  and  tiie 
substitution  of  a  more  simple  and  rational  test  in  lieu  of  that 
of  "domicile"  at  present  insisted  on  by  the  English  law  is 
an  object  in  itself  worth  holding  a  meeting  for  at  Geneva, 
even  if  it  were  not  now  the  tourist  season.  It  is  only 
the  more  ambitions  part  of  the  business  discussed  by  the 
Institute  to  which  we  are  inclined  to  take  exception  on  the 
score  of  utility ;  and  when  we  say  that  the  first  matter  on 
the  agenda  of  tiie  meeting  was  "to  draw  up  a  set  of  regula- 
tions for  the  prooedore  of  international  arbitrations,'  all, 
we  think,  but  a  few  enthusiasts,  will  admit  that  eome  at 
least  of  the  deliberations  of  the  Institute  were  of  no  great 

Eraotical  value.  We  can  qnite  understand  an  assembly  of 
itemational  lawyers  taking  a  kind  of  professional  pleasure 
in  arranging  the  procedure  of  international  arbitrations, 
just  as  we  could  understand  a  committee  of  military  men 
taking  the  same  sort  of  pleasure  in  settling  the  plan  of  a 
sham  fight;  but  it  is  impossible  to  consider  the  labours  of 
either  as  tending  to  any  immediate  end.  We  cannot  Ijiink 
that  any  amount  of  simplificatiun  of  their  procedure  will 
render  arbitrations  generally  attractive  to  European  Poweis 
as  a  means  of  settlii^.international  difficulties.  The  utmost 
facilitation  of  the  access  to  such  a  tribunal  as  that  which 
sat  two  years  ago  at  Geneva  will  hardly  induce  any  nation 
to  face  ike  probable  results  of  resorting  to  it.  Dr.  Crold- 
schmidt's  report  on  the  subject  viH  have  a  certain  amount 
of  interest,  no  doubt,  but  it  will  be  interest  of  a  purely 
speculative  nature. 

Having  discussed  the  beat  means  of  facilitating  arbitra- 
tion for  the  future,  the  Institute  next  proceeded  to  demolish 
the  judicial  results  of  the  first  important  arbitration  that 
has  ever  taken  place.  After  smoothing  the  path  to  the 
tribunal  as  much  as  possible  for  intending  suitors,  the 
Institute  show  them  incidentally  by  their  sabaequent  criti- 
cisms that  the  judgments  they  may  get  there  are  likely  to 
mquiie  some  little  revision.  Thus  they  admit  at  the  outset 
that  the  majority  of  the  Geneva  arbitrators  laid  down 
unsound  law  in  relation  to  the  case  before  them.  "  The 
Three  Rules  of  the  Treaty  of  Washington  of  the  Stfa  of 
May,  1871,  only  apply  the  recognized  principle  of  the 
laws  of  nations,"  say  the  Institute,  "  that  it  is  the  duty  of  a 
neutral  State,  whidh  desires  to  remain  at  peace  with  th« 
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balligerante  and  to  enjoy  tae  righto  of  neatrality,  to  abstoin 
{rom  taking  any  part  in  the  war  by  affording  military  aid 
to  one  or  both  of  the  belligerentg,  and  to  toke  oare  that 
{vaUtr  d  ee  que)  no  acts  which  would  oonatitute  imoh 
oo-operation  in  the  war  be  oommitted  by  any  one  within 
ite  teintoiy.  2.  To  avoid  Hm  controversiea  which  have 
arisen  on  the  interpretation  of  thoee  rules  it  would  be 
deniable  to  reviae  their  ezpreesion.  8.  The  fitot  that  a 
hostile  act  haa  fae«i  committed  on  neutral  territory  does 
not  suffice  to  make  the  neutral  State  responsible.  To 
estabiiah  the  Tiolation  by  it  of  its  duty  there  must  be  proved 
dther  a  hostile  intention  {dohu)  or  negligence  (culpa)." 
TboB  it  will  be  seen,  says  Mr.  Westlake,  one  of  the  English 
BMmben  of  the  Institute^  who  has  communicated  ite 
proceedings  to  the  Timet,  "that^eae  doctrines  absolutely 
reject  the  doctrine  which  four  of  the  arbitrators  of  Genera 
inserted  in  their  award,  that  'the  due  diligence  referred  to 
in  the  first  and  the  third  of  the  aaid  r^es  ought  to  be 
ezerdaed  by  neutral  Gcvemmente  in  exact  proportion  to  the 
riaks  to  which  either  of  the  belligeiente  may  be  exposed 
from  a  &ilnr«  to  fulfil  the  obligations  of  neutrality  on  their 
part,'  and  adopts  instead  of  it,  as  defining  the  limit  of 
responsibility  when  there  is  no  hostile  intonti  precisely 
what  the  Lord  Chief  Justice  of  ^England  contended 
for — namely,  the  notion  of  aUpa  as  understood  by  all 
the  best  modem  writers  on  law."  We  need  not,  after 
all  we  have  said  on  this  snbject,  waste  words  in  ex- 
pressing our  hearty  agreement  with  the  view  taken 
by  the  Inatituto  of  the  Geneva  ruling;  bat  we  cannot 
follow  them  to  their  view  of  the  troe  effect  of  the  Three 
Bules  as  distinguished  from  their  erroneous  interpretation. 
Is  it,  indeed,  the  fad  that  the  Three  Rules  "only  apply  a 
reoogniied  principle  of  the  law  of  nations"?  If  so,  where 
was  the  n«ceesity  for  framing  them  at  alM  Surely,  a 
"recognised  principle  of  the  law  of  nations"  is  enough  in 
itself  for  two  nations  to  go  to  arbitration  upon.  The  fact, 
however,  that  the  Am^cans  refused  to  go  to  arbitration 
npon  reoogniied  principles  of  the  law  of  nations,  and 
consented  to  do  so  upon  the  Three  Kulsa,  raises  a  presump- 
tion, at  any  rate,  that  in  the  contemplation  of  one  of  the 
parties  at  least  there  was  something  more  to  be  got  out  of 
the  prinoiples  as  "applied"  by  the  Treaty  of  Washington 
than  could  be  extracted  from  tbem  without  this  assistance. 
But  it  is  idle  to  discuss  the  point,  since  it  is  well  known 
that  the  construction  which  the  rules  were  to  receive  was  a 
quaetion  of  political  agreement  and  not  of  judicial  interpre- 
tation—that the  consent  of  England  to  the  Three  Rules  was 
meant,  and  was  perfectly  well  understood  by  the  foreign 
arbitratoia  to  mean,  that  we  were  willing  that  a  specially 
strict  view  should  be  taken  pro  kSe  vitt  of  our  neutral 
oUigationB  towards  the  United  States  daring  the  CSvil  War. 
Where  we  cannot  agree  with  Mr,  Westlake  and  his 
coUsaguea  is  in  their  assumption  that  the  "recognised 
principle  of  the  law  of  nations"  of  which  they  speak  is 
itself  a  fit  subject  for  the  arbitration  of  an  interuatiunal 
tribunal ;  and  that  tbe  Three  Rules,  if  they  were  brought 
into  unambiguous  conformity  with  these  principles,  might 
fonn  •  fit  basis  of  arbitration  in  future.  We  are  of  course 
gratified  to  learn,  on  Mr.  Westlake's  authority,  that  the 
most  "  influential  continental  writers  on  international  law  " 
do  not  consider  as  to  have  evaded  our  duty  in  not  submitting 
the  rules  for  general  adoption,  they  being  not  clear  enongh 
for  adoption ;  but  we  do  not  think  that,  were  they  made 
ever  so  dear,  we  ought,  even  to  please  these  influential 
joriste,  to  submit  them  for  adoption.  Even  supposing  the 
fiunooB  "  obligation  of  due  diligence  "  to  receive  authorita- 
tively the  haimleas  if  somewhat  tantologic  interpretation 
that  "a  neutral  ooght  to  use  such  diligence  as  be  ought  to 
use  "  to  prevent  infractions  of  neutrality,  what  then !  Why, 
then  there  will  still  remain  the  question  for  the  arbitrators 
as  to  what  is  the  amount  of  dUigence  which  the  neutral 
ought  to  use ;  and  in  whatever  form  the  question  of  due 
dil^nce  might  in  future  be  submitted  to  a  tribunal  of 
arbitration  (unless,  indeed,  the  submiaaion  of  the  question  i) 
to  be  nothing  more  than  normal),  it  would  still  be  possible 
for  the  tribunal  to  apply  to  its  decision  the  same  prinoiples 
as  those  which  were  applied  with  such  fatal  effect  by  the 
minority  of  the  arbitrators  at  Geneva.  Had  the  framing  of 
the  Three  Rules  been  unexceptionable,  it  would  still  have 
been  open  to  Count  Solopia  to  assert  his  monstrous  proposi- 


tion, that  the  dUigence  due  from  a  Government  is  not  to  be 
estimated  with  reference  to  the  ordinary  efficiency  of  ite 
machinery  for  detecting  and  preventing  breaches  of  its 
munidpal  law,  but  that  if  that  machinery,  however  faithfully 
and  vigorously  set  in  motion,  be  in  itself,  or  rather  in  the 
opinion  of  three  foreigners,  less  efficient  than  it  might  be 
made,  the  neutral  Government  is  to  be  mulcted  in  damages. 
It  may  be  ruled  again,  as  it  baa  already  been  ruled  once, 
that  a  "duly  diligent"  Government  means  a  Government 
which  not  only  loyally  employs  such  means  as  it  has  at  ita 
command  for  the  enforcement  of  its  municipal  law,  but  also 
takes  vigilant  care  that  those  means  are  in  themselves 
sufficient  for  the  protection  of  the  belligerents  interested  in 
the  inforcement  of  such  law ;  and  that  if  constitutional  forma 
impede  tbe  neutral's  action,  he  must  pay  for  not  being 
able  to  act  with  the  promptitude  of  despotic  GovemmeDts. 
This  is  the  sort  of  conaequence  to  which  a  neutral  exposea 
himself  by  going  to  arbitration  on  such  questions ;  and  any 
amount  of  strictness  in  defining  the  obligations  of  neutrals 
must  still  leave  to  a  tribunal  a  sufficient  latitude  of  discretion 
to  render  the  recurrence  of  such  consequences  possible  and 
even  probable.  The  inference  is  obvious,  and  it  is  one 
which  is  ourioasly  enongh  suggested  by  the  very  illustration 
of  neutral  obligation  wUch  Mr.  Westlake  quotes  from  Von 
fioltzendorff.  "The  ordinary  conduct  of  an  intelligent, 
prudent,  and  careful  Haunater,  of  a  diligent  et  bonus  Pater- 
famUiat,  affords  the  normal  measure  of  tbe  obligation  of 
diligence."  But  no  self-respecting  and,  we  may  add,  do 
prudent  ffmuvater  would  permit  a  stranger  ignorant  of  his 
domestic  relations  to  pronounce  in  any  given  case  on  the 
question  of  tbe  proper  management  of  hu  household,  with 
power  to  inflict  a  heavy  fine  for  mismanagement ;  and 
neither  can  any  Government  of  dignity  or  prudence  submit 
to  the  decision  of  a  foreigner  the  question  of  its  proper 
administration  of  ito  municipal  law. — Pall  if  all  QazetUe. 


CASE-LAW  AN1>  INDUCTIVE  SCIENCE. 

Much  has  been  said  and  written  lately  about  making 
English  law  more  scientific  in  various  ways  :  as  to  the  form 
by  processes  of  definition  and  consolidation,  as  to  the  sub- 
stance by  getting  rid  of  archaisms  and  anomalies.  And, 
besides  those  who  do  or  suggest  good  work  of  this  kind, 
there  are  thoee  who  expound  a  so-called  science  of  law 
which  on  examination  appears  to  have  little  to  do  with 
science  and  less  with  the  law  of  England.  But  not  much 
attention  has  been  paid  to  the  scientific  character  of  the 
methods  by  which  a  great  part  of  English  law  has  actually 
been  built  up,  and  by  which  it  ia  still  administered  and 
developed.  We  mean  tliat  part  which  is  made  not  by  en- 
actments but  by  decisions,  and  which  is  to  be  sought  in  the 
records  of  decided  cases.  It  once  bore  the  unhappily 
chosen  name  of  unwritten  law  :  modem  writers  call  it  after 
its  source  by  the  more  convenient  and  accurate  name  of 
case-law.  This  system  of  case-law  might  be  described  in 
hostile  popular  langut^e  as  a  servile  following  of  precedents 
tempered  or  supplemented  by  transparent  fictions — a  sort 
of  hand-to-mouth  scrambling  work  at  best. .  Because  the 
results  are  ill-arranged  and  difflcult  to  get  at,  it  is  assumed 
by  a  not  unnatural  fallacy  that  there  must  have  been  some- 
thing bungling  and  unscientific  in  the  operations  by  which 
they  were  produced.  What  we  now  seek  is  to  show  that 
these  operations  have  a  truly  scientific  character,  and  that 
English  case-law  may  fairly  claim  kindred  with  the  induc- 
tive sciences. 

The  ultimate  object  of  natural  science  is  to  predict  events 
— to  say  with  approximate  accuracy  what  will  happen  under 
given  conditions.  Each  special  department  of  science  occu- 
pies itself  with  predicting  events  of  a  particular  kind.  Note 
also  that  each  science  occupies  itself  only  with  those  condi- 
tions which  are  material  for  ite  own  purposes.  The  object 
of  legal  science,  as  we  here  understand  it,  is  likewise  to 
predict  events.  The  particular  kind  of  evento  it  seeks  to 
predict  are  the  decisions  of  courte  of  justice.  Like  the 
other  sciences,  it  selecte  its  own  sete  of  conditions  to  deal 
with.  Let  us  consider  for  a  moment  an  event  which  has 
both  physical  and  legal  consequences.  If  A  strikes  B,  then 
the  effect  of  the  blow  on  B'a  equilibrium  ia  a  matter  of 
mechanics  ;  the  effect  on  bis  organism  is  a  matter  of  phy- 
siology ;  the  effect  of  giving  him  a  right  of  action  is  a 
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matter  of  law.  For  the  acientifio  examination  of  the  event 
in  each  of  theee  aevaral  aspects  we  want  to  know  and  to 
deal  with  the  setreral  appropristB  sets  of  conditions,  and 
those  only :  thus  if  B  stmck  A  first,  this  is  irrelevant  to 
the  mechanical  question,  but  relevant  to  the  legal  question. 
The  legal  result  is  as  definite  and  capable  of  prediction  as 
either  the  mechanical  or  the  phjniologieal  one ;  the  needful 
thing  in  each  case  is  that  the  right  set  of  conditions  be 
rightly  observed.  So  far,  then,  natural  science  and  legal 
science  aim  at  like  objects.  I^t  us  go  on  to  consider  ue 
likeness  of  the  means  by  which  tl)ose  objects  are  accom- 
plished. 

In  natural  science  we  need  sq  aU-embradng  fundamental 
assumption  before  we  can  take  any  step  towuds  prediction; 
in  other  words,  before  we  can  have  any  scienoe  at  aU.  This 
assumption  is  that  nature  is  uniform.  We  act  on  the 
belief  that  whenever  the  same  conditions  are  repeated  they 
will  give  the  same  result,  and  we  refuse  to  entertain  any 
suppcdtiDn  to  the  contrary.  How  we  came  by  this  axiom 
of  the  uniformity  of  nature,  or  whether  it  can  be  justified 
otherwise  than  by  its  results,  we  have  not  now  to  ask  :  all 
we  need  remark  is  its  place  ns  the  corner-stone  of  science. 
It  is  plain  that  witiumt  it  we  could  make  no  use  whatever 
of  past  experience. 

Turning  now  to  legal  scienoe,  we  find  that  an  asstunptioa 
of  the  same  kind  is  no  less  needed.  In  order  to  predict 
physical  results,  we  must  suppose  that  the  same  thing 
always  happens  under  the  same  conditions ;  and,  in  the 
same  way,  m  order  to  predict  legal  results,  we  must  sup- 
pose that  the  same  decision  is  always  given  on  the  same 
facts.  We  must  have  a  fundamental  axiom  of  the  uni- 
formi^  of  law  corresponding  to  the  fundamental  axiom  of 
tihe  uniformity  of  nature.  But  here  a  notable  distinction 
at  once  strikes  us.  We  cannot  make  nature  unif  onq  ;  we 
can  only  gradually  discover  that  as  a  matter  of  foot  we 
succeed  or  fail  in  our  undertakings  just  in  so  far  as  we 
remember  or  forget  to  act  consistenuy  on  the  assumption 
that  nature  is  uniform.  But  law  is  made  by  man,  and  man 
can  do  as  he  pleases  with  it.  Here  it  is  in  our  power  to 
make  our  fundamental  axiom  approximattily  true  :  we  say 
approximately,  but  of  this  afterwards ;  for  the  present  we 
neglect  the  approximate  character  of  legal  as  well  as  of 
ph^cal  prediction.  The  object  is  to  ensure  the  same 
decision  being  given  on  the  same  facts.  In  Engliiih  case- 
law  this  object  is  attained  by  what  seem  the  most  obvious 
and  direct  means,  namely,  an  understanding  that  the  court 
shall  follow  the  authority  of  decisions  formerly  given  on 
similar  facts. 

Now  if  there  were  but  one  court,  or  branch  of  a  court, 
administering  the  same  system  of  law  and  bound  by  its 
own  decisions,  that  would  be  adequate  to  produce,  in  course 
of  time,  a  consistent  body  of  case-law  which  could  be  used 
as  materials  for  sc'entific  prediction ;  but,  as  a  matter  of 
fact,  we  have  several  co-ordinate  courts,  and  we  have  to 
prevent  them  from  making  different  and  inconsiKteint  bodies 
of  law.  Here,  again,  we  have  chosen,  or  rather  evolved, 
the  meet  direct  of  various  possible  ways  that  might  be 
thought  of :  we  have  courts  of  appeal  whose  decisions  are 
binding  on  the  courts  of  first  instance,  and  a  final  court  of 
^jpeal  whose  decisions  are  binding  on  all  other  courts  and 
on  itself.  This  last  principle,  that  the  decisions  of  an  ulti- 
mate court  of  appeal  are  tnnding  on  itself,  is  seen  from  our 
present  point  of  view  to  be  indispensable  in  order  to  keep 
up  the  fundamental  assumption  of  uniformity.  Apart  from 
this  consideration,  it  might  seem  anomalous ;  and  it  was 
not  formally  enounced— perhaps  we  might  even  say  not  fol- 
lowed in  practice — by  the  House  of  Lor.'s  till  within  quite 
modem  timesw  It  is  also  seen  to  be  necuesary  that  there 
should  be  only  one  court  of  last  resort  for  the  same  system 
of  law.  Without  undertaking  to  discuss  the  exact  nature 
of  the  authority  of  the  Judicial  Committee  of  the  Privy 
Council  as  bearing  on  the  general  system  of  English  case- 
law,  it  may  be  said  that  this  condition  has  hitherto  been  not 
perfectiy  satisfied,  as  we  have  had  one  ultimate  Court  of 
Appeal  for  points  of  English  law  arising  at  home  and 
another  for  points  of  the  same  law  arising  in  colonies  where 
English  law  prevails.  It  is  further  to  be  observed  that 
from  the  Hcientific  point  of  view  it  is  desirable  that  appeals 
should  not  be  left  altogether  to  the  option  of  the  parties. 
As  it  is,  there  is  no  security  against  lawyers  being  per- 


plexed for  years  together  {m  they  frequently  are)  to  recon- 
cile or  choose  between  the  oonflicting  deeiiiau  of  co- 
ordinate courts.  Tlia  best  thing  (speaking  alwi^  in  it» 
interests  of  pure  science)  would  be  tliat  soiton  ahoold  be 
moved,  by  pure  zeal  for  the  advancement  of  legal  science, 
to  make  a  point  of  cairying  such  cases  to  an  ultimate 
appeal ;  but  this  thay  naturally  are  not.  The  next  best 
thbig  would  be  a  oompulaory  appeal ;  bat  this  is  obviously 
impracticable.  To  some  extent  it  ndght  be  posrible  to  get 
such  cases  heard  by  the  Court  of  Appeal  sitting  as  a  conit 
of  first  instanOR  as  regards  the  particular  ease,  bnt  in  effect 
on  appeal  from  the  authority  called  in  question ;  but  for 
various  reasons — t.g.,  the  difflcnity  of  foreseeing  at  any 
early  stage  on  what  point  a  case  wfll  ultimately  tnm-— this 
wotud  be  ody  a  paitial  remedy.  As  another  alternative, 
it  might  be  made  somebody'B  bntfaess  to  call  the  attentios 
of  the  Court  of  Appeal  to  oiiBealties  of  this  kind  from  time 
to  time,  and  to  submit  cases  to  it  for  the  purpose  of  obtain- 
ing ju^dal  opinions,  whidi  dionld  be  of  the  same  uaOtariij 
as  ^e  actual  judgments  of  the  court.  Sneh  matlen  wodM, 
of  oomse,  have  to  wait  till  the  oourt  could  deal  wltk  them 
after  the  actual  appeals  of  sriitors ;  and  at  present  we  have 
no  legal  officer  who  could  be  expected  to  undertake  the 
task  of  selecting  and  prepuing  the  cases.  Bnt  some  lueh 
proposal  may  become  practicable  whenever  we  have  s 
Ministry  of  Justioe,  Legal  Department,  or  what  else  it 
may  be  oiJled.  Tet  another  way  of  removing  such  doubti 
is  direct  legislation.  Except  by  rare  ln<^  this  way  must 
be  the  clumsiest  and  least  aattofactoiy,  Kt  least  with  our 
present  fashion  of  legislating  ;  and  as  regards  the  order  o! 
things  we  are  now  considering,  it  is  not  a  natural  operation 
at  all,  but  a  catastrophic  interference. 

The  system  of  judicial  precedents,  themselves  kept 
uniform  by  a  supreme  court  of  appeal,  being  tins  chosen  ss 
the  means  of  keeping  up  the  assumption  of  nailbrmity,  tlu 
system  of  reports  follows  as  an  indispensable  auxiliaiy.  Aa 
the  man  of  science  has  to  predict  what  will  happen  noder 
new  conditions  from  what  is  known  to  have  happened 
under  more  or  leas  similar  conditions,  so  tile  man  of  hw 
must  predict  the  deoision  of  a  new  caae  from  what  is  known 
to  have  been  decided  in  more  er  leas  similar  case*.  In  onier 
to  do  this,  they  must  both  have  at  hand  the  recarded 
remits  of  former  experience.  Vor  the  lawyer,  those  resnlti 
are  to  be  found  in  the  reports.  There  is  yet  another 
parallel.  A  vast  number  of  scientific  observations  are  made 
for  practical  porpcees  which  add  nothing  to  o«r  powers  of 
prediction,  but  simply  confirm  what  is  known  already.  In 
law,  too,  a  vast  number  of  oaten  are  demded  wUeb  settle 
the  rights  of  the  parties,  but  add  nothing  to  the  general 
body  of  law,  snd  these  cases  are  not  or  ought  not  to  be 
reported.  Like  the  repeated  experimeDts  and  regular 
observations  of  science,  they  answer  their  own  practical 
ends  and  also  give  the  expert  that  sort  of  familiarity  with 
the  principles  and  methods  of  his  art  wUch  cannot  be 
attained  except  by  oonatBit  handling  of  the  sort  of  partion- 
liur  examples  on  which  the  general  principles  are  based. 
Again,  the  hundredth  or  thousandth  ob>iervation  winch  (as 
we  say)  illustrates  a  sdentifle  truth  is,  of  oonne^  in  itself  a* 
good  as  the  first  observation  which  (as  we  say)  establisbed 
it.  In  the  same  way  nr  reported  eases  are  in  theory  do  les 
binding  on  the  court  than  reported  ones.  But  btre  the 
diflisrenee  also  comes  in.  The  scienoe  of  case-law  being 
wholly  conventional,  we  might,  if  we  chose,  absolutely  limit 
the  field  of  observation  to  reported  canoe,  as  it  now  is 
practically  limited  with  trifling  exceptions,  or  even  to  the 
authorized  Law  Keports,  without  any  loss  to  the  scientific 
character  of  our  work.  Whether  it  would  be,  in  fact,  a 
good  thing  to  forbid  the  citation  of  any  but  the  authorized 
reports  is  a  minor  quesUou  ef  convenience,  not  to  be  dis- 
cussed here. 

It  must  not  be  forgotten  that  our  Ti!»gB»>i  gyatem  of  pte- 
cedentfl  and  reported  cases  is  by  no  means  the  only  one  by 
which  a  systeiu  of  cane-law  luigbt  be  ooruttmcted.  For 
instance,  it  might  happen,  from  the  want  of  permanent 
trained  judges  or  for  other  reasons,  that  the  opinions  of 
eminent  lawyers  should  have  more  weight  with  the  jndgea 
themselves  and  with  their  profession  generally  than  any 
decioions  actually  given.  In  such  a  state  of  things  there 
might  grow  op  a  body  of  reported  opinions  instead  of 
reported  judgments,  and  this  would  prodnoe  a  s^yatem  of 
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caw-law  adentifio  to  k  oonaidenble  extent,  though  the 
danger  of  intenuil  oouflict  would  be  much  increased  by  the 
want  of  a  final  appeal,  and  the  actual  admrniatratiou  of  the 
law  would  oorregpond  les8  closely  to  its  ideal  scientific 
aspect  than  on  our  plan.  Something  like  this  did  happen 
at  Kome.  A  system  of  case-law  grew  and  flourished  there 
which  was  founded  not  on  dedaiona,  but  on  opimoim.  And 
ibr  such  reanons  as  above  given  it  beoame  in  course  of  time 
80  uomauageable  that  the  violent  remedies  of  legislation 
had  to  be  called  in,  fint  to  set  up  a  kind  of  parallel  to 
courts  of  appeal  by  enacting  that  the  opioioos  of  certain 
writers  should  be  preferred,  and  then  to  give  a  definite  and 
exelodva  authority  to  a  select  compilation  from  the  whole 
mass.  This  compilation  we  stiU  have  ia  the  Digest,  which 
is  a  kind  of  petrified  case-law.  The  great  difference  from 
our  own  case  law  ia  that  the  elements  of  which  it  is  com- 
pond  are  sot  the  judicial  decisions  of  real  cases,  but  the 
opinions  of  advocate*  and  tezt-writers  on  cases  either  real 
or  sopposed.  We  should  add  that  Uie  Code  gives  us  some- 
thing more  analogous  to  our  own  case-law,  containing,  as  it 
does,  not  only  the  legislative  acts  of  emperors,  but  their 
decisions  in  a  judicial  capacity. 

We  have  now  seen  the  parallel  of  le^;al  soienoe  to  natural 
science  in  the  nature  of  its  object  and  in  its  first  fiinda- 
mental  assumption.  We  have  alw  seen  that  some  of  our 
most  charaoteiistio  l^al  institutions  are  immediate  conse- 
quences of  that  assumption.  On  another  occasion  we  shall 
endeavoar  to  pursue  the  comparison  in  some  other 
direetaoBS.— />ati  Mall  QaaUU. 


Thx  Naw  Aoi  on  AiroKnYS  asd  SoLioiTo^a.— Among 
the  last  Acta  of  the  late  Session  was  one  to  amend  the  law 
relating  to  Attorneys  and  St^citom,  by  making  certain 
alterations  to  and  removing  restrictions  contained  in  the 
statute  28  and  24  Viot.,  cap.  127,  as  to  the  eimployment  of 
persons  serving  their  articles,  and  also  as  to  striking  off  of 
the  Bolla  attorneys  and  soUoitors.  The  tenth  section  in  the 
reeitad  Act  is  not  to  apply  to  persona  bound  by  articles  who 
obtain  the  oousent  of  the  attorney  to  whom  he  ia  bound, 
and  tb*  sanction  of  a  Judge,  to  employment  from  which  he 
was  debarred  by  the  Act  of  18S0.  By  the  former  Act  it 
wis  reqmred  that  when  ao  attorney  or  solicitor  was  struck 
iA  the  BoU%  belore  the  same  was  aoted  opon,  the  order  was 
to  be  prodnosd  to  the  Registiars  of  Attorneys  and  Soliciton^ 
sad  an  entry  aoade  theieoC  It  ia  now  provided  by  the  Act, 
which  ckXj  extends  to  England  and  Wales,  that  where 
appBoston  is  intended  to.be  made  to  strike  ao  attorney  off 
the  roll,  or  for  a  rule  to  answer  affidavits,  notice  is  to  be 
given  to  the  registrar  at  least  14  days  before  such  applica- 
tion, with  copies  of  tbe  affidavits  on  whioh  the  application 
is  to  be  made.  Tbe  registrar  may  appeal  by  oonusel  on  the 
hsatiog  or  any  other  proceeding.  A  person  acting  wrong- 
fully as  an  attomej  when  he  is  not  ia  to  bS  liable  to  a 
penalty  of  £10,  and  no  oosts  to  be  recoverable  by  a  dis- 
qnalified  attorney  or  solicitor.  Offences  nndKr  the  Act  may 
be  psosecutod  in  a  ooort  of  sommary  jurisdiction. 

A  QmmoN  Of  J0DICIAL  Pbioedehci. — A  singular  ques- 
tion of  precedence  ia  juat  now  exciting  a  considerable  amount 
cf  pnblic  attention  m  the  Island  of  Jersey.  The  vacancy 
in  the  bench  of  Jurats  has  been  filled  by  tbe  election  of  Mr. 
Xdward  Mourant,  M.A.,  seigneur  of  the  manor  of  Samarbs. 
In  accordance  with  long  established  custom  the  seigneur  of 
this  manor,  with  three  others,  claims  precedence  on  the 
^ncb.  The  origin  of  the  custom  ia  involved  in  obscurity, 
hut  it  ia  supposed  the  privilege  waa  granted  for  some  valu- 
able aervioes  rendered  to  the  Soverign.  An  Order  in 
CooncQ,  dateil  January,  1629,  confirmed  the  right  of  these 
Mignsnm  to  the  claim  of  precedence,  and  a  similar  decision 
y*  given  about  six^  years  ago.  Tliere  waa  much  specula- 
tion  as  to  whether  ^u.  Mourant  would  enforce  his  claim  or 
Dot,  it  being  reported  that  if  he  did  all  the  judges  would 
resign.  Un  taking  bis  seat  after  being  sworn  in,  Mr. 
Muunnt  made  reference  to  the  precedence  to  which  be  waa 
entitled,  bat  said  that,  while  not  waiving  his  right,  he  would 
not  tbeo  enforce  it.  Mr.  Mourant  consequently  takes  the 
lowest  place  on  the  bench,  but  it  is  generally  expeci«d  that 
before  long  he  will  seek  to  enforce  his  clnim,  and  the  reealt 
la  looked  forward  to  with  some  degree  of  curiosity. 


IMPORTANT  TRADE'S  MARK  PROSECUTION. 

W0B8HIP-8TRB»,  POUOB  COUBT,   LOITOOH. 

Mr.  Htrbert  Clarke,  known  as  Dr.  Clarke,  of  High-street, 
Shoreditch,  was  charged  under  the  25th  and  26th  Vict., 
c.  88,  with  having  forged  or  counterfeited  a  trade  mark  of 
Francis  Jonathan  Clarke,  and  with  procuring  and  using 
the  said  foi;ged  trade  mark  to  a  bottle,  and  selling  the 
same,  contrary  to  the  statute. 

Mr.  Saloman,  aoltoitor  to  the  Trades  Mark  Protection 
Association,  appeared  for  the  prosecution,  and  Mr.  Lindus 
defended. 

The  complainant  is  Mr.  Clarke,  carrying  on  business  at 
Lincoln,  the  patentee  of  a  medicine  largely  advertised  as 
"  Clarke's  World-famed  Blood  Mixture."  The  defendant 
advertised  an  imitatiun  medicine  which  he  called  "Blood 
Renovator  and  Purifier."  The  defendant,  it  was  stated  by 
Mr.  Salaman,  in  his  opening  address,  had  for  a  long  time 
past  misled  the  public  by  the  style  and  title  of  his  medidne, 
by  copying  the  complainant's  form  of  advertising,  the  style 
of  his  bottle  wrappers,  his  trade  marie,  stamp,  and  signature. 
In  oonsequence  of  complaints,  the  complainant  sent  his 
agent  to  the  defendant's  shop,  and  he  asked  for  a  bottle  of 
"  Clarke's  Blood  Mixture,"  and  received  the  "  Renovator." 
Samples  of  the  bottles  were  handed  to  the  magistrate — it 
was  pointed  out  that  the  signature  of  the  defendant  was 
vmtten  in  exactly  similar  style  on  the  stamp,  the  letters 
being  formed  alike.  There  were  some  points  in  addition, 
whidl  must  go  to  a  jury.  One  of  the  pointa  was  that  the 
defendant  was  known  as  Davis,  and  had  denied  being  Dr. 
Clarke. 

Mr.  Lindns  said  he  would  prove  that  the  defendant's 
name  was  Clarice. 

A  witness,  who  said  his  name  waa  John  Morgan  Davis, 
the  mane  over  the  defendant's  shop,  said  that  he  was  a 
chemist,  now  of  the  same  address  as  the  defendant,  High- 
street,  Shoreditch.  The  business  which  the  defenikmt  had 
carried  on  was  his,  and  he  had  taken  it  over  again  during 
the  past  six  weeks.  He  had  sold  it  to  the  defendant  four 
years  ago,  but  because  he  was  not  able  to  pay  the  money 
for  which  the  business  Was  sold  he  had  resumed  possession. 
The  defendant,  he  said,  was  Mr.  Choke.  The  vritnees  was 
cross-examined  by  Mr,  Salaman  as  to  the  genuineness  of 
the  transaction,  and  whether  it  vras  a  sham  sale  or  not,  but 
he  refused  to  say  what  the  terms  of  the  sale  were,  how 
much  he  got,  or  how  the  money  was  secured.  Mr.  Salaman 
submitted  witness  and  defendant  had  juggled  the  business 
between  them  for  purpose  of  fraud, 

Mr.  Bushby  thought  it  curious,  and  said  that  he  could 
not  withdraw  the  case  from  a  jury. 

Tbe  defendant  was  then  fully  committed  for  trial. 


Thx  Irish  Fbanohisi.— nie  select  committee  appointed 
during  the  past  session  to  inquire  into  the  expediency  of 
amending  the  law  relating  to  the  registration  of  parliamen- 
tary voters  in  Ireland,  have  reported  against  any  alteration 
in  the  laws  as  to  the  regiotntion  of  sudi  voters. 

Actual  MARBiAoa  abs  Amebicam  Law. — Siekard  v. 
Brehm,  73  Penn.  St.  140,  is  another  cuntribution  to  the 
abjudications  in  the  United  States  holding  that  marriage 
need  not  be  formal  in  order  to  be  legal,  at  least  for  some 
purposes.  In  this  case  defendant  cohabited  with  a  woman 
for  many  years,  calling  each  other  husband  and  wife  in  pre- 
sence of  others  and  executing  deeds  with  acknowledgments 
as  such.  She  made  a  will  naming  herself  his  wSe  and 
devising  property  to  him  as  her  hnsband.  She  made  a 
subsequent  will  devising  her  real  estate  to  plaintiff  who, 
after  tbe  death  of  the  l^tetriz,  brought  an  action  of  eject- 
ment against  defendant.  Defendant  claimed  possession  as 
tenant  by  courtesy,  and  the  validity  of  the  marriage  was 
brought  in  issue.  Defendant  admitted  in  hia  testimony 
that  he  and  the  testatrix  were  never  married  with  thie 
ordinary  cere  monies,  but  that  they  mutually  agreed  to  live 
together  and  to  keep  it  a  secret  that  they  were  not  married. 
The  judge  chai^ged  that  the  facts  conxtituted  a  marriage  as 
to  all  tbe  worl^  in  matters  pertaining  to  business  transac- 
tions, but  not  as  between  themselves,  and  constqueotly 
defendant  could  not  hold  the  property  as  tenant  by  courtesy. 
But  the  court  un  appeal  beltl  that  the  judge  erred  in  taking 
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the  case  from  the  jury,  nod  saying  that  this  was  not  a  mar- 
riage as  to  defendant  and  the  testatrix.  While  tlie  Appel- 
late Court  was  probably  correct  in  its  holding,  yet  it  must 
be  admitted  that  the  present  laws  in  regard  to  marriage  in 
most  of  the  United  States  are  nnsatisfactory  in  their  work- 
ings. And  there  is  some  force  in  the  remarks  of  the  jadge 
who  delivered  the  charge  in  the  subordinate  conrt  whan  he 
says,  "  the  defendant  onght  not  to  expect  immnnities  from 
the  responaibilitiee  of  married  life  and  ponsess  its  benefits 
also.  For  instance,  nnder  the  fiicts  disclosed  he  conld  not 
hare  been  made  to  snffer  the  penalties  of  bigamy  if  he  had 
married  another  woman  during  his  supposed  wife's  life,  nor 
be  punished  for  adultery  if  he  had  committed  that  crime,  for 
in  these  cases  actaal,  not  presamptire,  marriage  mnst  be 
proved." 

Pbobkcutios  cndib  thi  CoNTSTANcass  Act.— At  the 
Bathfrilond  Petty  Sessions  a  ease,  bronght  by  the  Northern 
Law  Club  under  the  Act  the  27th  Victoria,  cap.  8,  sec.  8, 
was  heard  on  Friday,  the  18th  inst.,  in  which  James 
Hudson,  aactioneer,  was  charged  with  preparing  »  convey- 
ance on  8th  Jane  last  from  Bernard  Doyle  to  Patrick 
Doyle,  for  and  in  expectation  of  fee,  gain,  and  reward, 
withoat  certificate  or  licence,  whereby  he  sobjected  himself 
to  a  penalty  not  exceeding  £20,  bat  not  under  £5.  Patrick 
Doyle  was  colled,  and  swore  he  had  handed  James  Hudson 
•  pound  for  the  deed.  The  stamp  duty,  amounting  to  five 
■hillings,  had  been  paid  by  Hudson.  He  had  reoeived  back 
the  fifteen  shillings  afterwards.  It  was  returned  to  him 
within  the  last  month.  When  he  gave  Hudaoo  the  pound 
be  asked  him  not  to  charge  much  lor  the  deed,  and  under- 
stood Hudson  to  promise  he  would  not  charge  anything. 
Hudson  was  his  landlord,  and  lived  next  door  to  him. 
They  met  each  other  every  day.  The  money  was  only 
returned  that  week.  It  was  handed  him  by  Hudson  the 
previous  Tuesday.  He  could  not  swear  at  what  time  of 
day,  whether  before  or  after  dinner,  but  he  would  not  swear 
it  was  before  dinner.  The  Summons-server  proved  that  the 
■nromoDS  in  the  case  was  served  upon  Hudson  between 
twelve  and  one  o'ulook  on  the  previous  Tuesday  morning, 
the  same  day  the  16s.  were  returned.  The  Bench  decided 
there  could  be  no  conviction  upon  the  evidence  of  Doyle  as 
to  Hudson's  promise  that  he  would  not  charge  for  his 
services,  but  expressed  belief  that  the  case  had  been  brought 
in  consequence  of  a  different  version  previonsly  given,  and 
that  what  had  transpired  would  effect  the  Law  Society's 
object  in  making  known  the  penalties  attached  to  a  violation 
of  the  Statute. 


DIGEST  OP  BECENT  ^ENGLISH  DECISIONS. 


Agreement  to  ffrtmt  v»e  of  an  entrance  to  prtmae*:  defae- 
tm  title:  mecuure  ofdamagafor  bratch  of  contract.— By  an 
agreement,  dated  the  <lth  of  September,  1871,  entered  into 
between  the  plaintiff  and  defendants,  it  i^peared  that  the 
plaintiff  was  entitled  to  the  residue  of  a  lease  for  twenty- 
seven  years,  from  1867,  of  the  Bell  Inn,  situate  in  Bell 
Yard,  part  of  which  had  been  underlet ;  that  the  defendants 
had  become  assignees  of  the  underlease,  and  also  for  a  term 
for  150  years,  being  the  reversion  immediately  expectant  on 
the  lease  of  the  Bell  Inn,  vested  in  the  plaintiff;  that  the 
.defendants  had  contracted  for  the  purchase  of  the  free- 
hold of  the  Bell  Inn,  together  with  other  premises  situate 
in  Bell  Yard,  and  that  &e  same  would  shortly  be  conveyed 
to  them  in  fee  simple ;  and  that,  for  the  purpose  of  enabling 
the  defendants  to  make  alterations  both  in  the  Bell  Inn  and 
in  the  other  premises  contracted  to  be  snld  to  them,  it  had 
been  agreed  that  the  plaintiff  should  surrender  part  of  the 
premises  in  the  lease;  and  it  was  agreed  that  the  defendants 
should  forthwith  grant  to  the  plaintiff  for  the  term  the  use 
and  enjoyment  of  an  entrance  to  the  Bell  Inn  from  St 
Michael's  Alley.  The  agreement  then  contained  stipula- 
tions that  the  plaintiff  should  surrender  part  of  his  leasehold 
interest  in  the  Bell  Inn,  and  that  the  defendants  should  make 
alterations  described  in  the  agreement,  and  amongst  others, 
that  they  should  remove  a  portion  of  the  exinting  building 
between  St.  Michael's  Alley  and  the  Bell  Inn,  and  make  an 
entrance  to  the  Bell  Inn  four  feet  wide,  and  grant  to  the 
plaintiff  the  use  of  the  entrance  during  the  residue  of  the 


term  for  which  he  held  the  Bell  Inn ;  and  rt  was  also  ainreed 
that  the  defendant  should,  within  a  limited  time,  complete 
the  alterations  and  execute  a  lease  at  a  peppercorn  rent  to 
the  plaintiff  of  the  premises  and  the  entrance,  for  a  term  of 
years  co-extensive  with  the  term  for  whidi  be  held  the  Bell 
Inn,  containing  covenants  simihtr  to  those  contained  in  bis 
present  lease.  One  of  those  covenants  was  a  covenant  by 
the  lessor  that  the  lessee  should  quietly  enjoy  the  pnmiNi 
without  disturtnnce  from  the  lessor  or  those  cliuming  under 
him.  <The  entrance  in  question  was  on  premises  contncted 
to  be  purchased  by  the  defendants,  and  forms  no  port  of  the 
Bell  Inn.  The  plaintiffsnrrendered  his  part  of  the  premises, 
snd  the  defendants  erected  other  buildings  in  their  pisoe, 
and  derived  permanent  benefit  from  the  agreement  They 
also  made  the  entrance,  and  put  the  plaintiff  in  posaesnon 
of  it;  but  the  day  after  it  was  stopped  up  by  thin)  parties. 
The  entrance  had  been  conveyed  to  those  tiiird  parties  by 
one  S.,  who  was  not  a  person  claiming  through  the  defen- 
dants. No  lease  had  been  executed.  An  action  having 
been  bronght  for  not  granting  the  use  of  the  entrance,  hdi, 
that  the  rule  in  Phtmu  v.  Thonhtil,  2  W.  BL  107S,  <iid 
not  apply,  and  that  the  plaintiff  wasi  entitled  to  toch 
damages  as  would  amount  to  the  difference  between  the 
present  state  of  things  and  what  it  would  have  been  if  the 
contract  had  been  performed  and  the  plaintiff  had  got  a 
title  to  the  entrance.  Wall  v.  Oiig  of  London  Rtal  Pr^arlf 
Company,  Limited,  L.  R.  9  Q.  B.  249. 

2.  SaUway  compctny;  negligaiee:  eonteguential  damaga,— 
A  herd  of  plaintiff's  beasts  were  being  driven,  at  II  o'clock, 
p.m.,  along  an  occupation  road  to  some  fields.  The  road 
crossed  a  siding  of  liie  defendant's  railway  on  a  level,  sod 
while  the  cattle  were  crossing  the  aiding  the  defendaot'i 
servants  negligently  sent  some  trucks  down  on  incline  into 
the  siding,  which  divided  the  cattle  into  two  lots,  and 
frightened  them  and  they  rushed  away,  with  the  drovera 
after  them.  The  drovers  suooeeded  in  recovering  moat 
of  the  cattle,  but  they  were  unable  to  reoovsr  six  of  thsm, 
which  were  ultimately  fonnd  at  between  8  and  4  am.,  lying 
dead  or  dying  on  another  part  of  tbe  railway;  and  it 
appeared  that  they  had  gone  along  the  occupation  road  up 
to  a  garden  and  orchard  about  a  quarter  of  a  mile  from  the 
level  oroesing ;  had  got  into  tbe  garden  thmngfa  defect  in 
the  fences,  and  so  on  to  the  line.  Thore  was  no  eridence  as 
to  when  the  train  had  passed  which  ran  over  tiie  cattle. 
Held,  that,  it  being  admitted  that  the  defendantx  had  been 
guilty  of  negligenoe  which  caused  the  drovers  to  lose  control 
over  the  cattle,  and  it  being  also  admitted  that  the  plaintiff's 
men  had  done  all  they  could  to  recover  control  over  the  beasts 
and  had  not  been  able  to  do  so  before  tlwy  were  killed,  their 
death  was  the  oonseqnenoe  of  tbe  defendants'  negligence ; 
and  the  damage  was  not  too  remote.  Sneaibg  t.  LoMoMrt 
and  YarlaMre  Baiiaay  Company,  L.  R.,  9  Q.  B.  26S. 

VSHDOB  AHD  POBOHASKB. 

8tde  of  real  properly:  'inaimhranee* ;  termi  ef  exiting 
tenaneiet,  notice  o/.--Part  of  an  estate  eonststed  of  three 
farms  in  Hampshire,  and  in  that  county  valuations  between 
outgoing  and  incoming  tenanta  for  hay,  straw  and  manure^ 
are  made  at  "  fodder  value,"  which  is  lower  than  what  it 
called  "maiket  value."  The  three  tenants  of  the  farms 
held  nnder  verlml  agreements  from  year  to  year,  according 
to  the  custom  of  Hampshire.  In  April,  1868,  the  defena 
ants,  who  were  devisees  of  the  estate  on  trust  for  sale,  gave 
notice  to  the  tenants  to  quit  at  Michaelmas,  1869,  but  the 
tenants  alleged  that  they  heul  been  promised  leases  by  the 
devisor,  and  tiltimately  it  was  agreed  that  if  ibej  would  give 
up  possession  according  to  the  notices,  the  half  year's  rent 
due  at  Michaelmas,  1868,  should  be  remitted  to  them,  and 
they  should  be  entitled  at  the  termination  of  their  tenancies 
to  be  paid  for  hay,  etc.,  at  "  market  value."  In  June,  186S, 
the  estate  was  put  up  for  sale  by  auction.  In  the  particulars 
and  conditions  of  sole  the  three  farms  were  .described  as  in 
the  occupation  of  tbe  tenants  respectively  till  Michaelmas, 
1869,  at  certain  rents;  and  certain  incumbrances,  subject 
to  which  the  sale  was  made,  were  specified,  viz.  :  land  tax 
and  tithe  rent-charge ;  but  no  express  mention  was  made  of 
the  above-mentioned  agreements  with  the  tenanta.  The 
conditions  stipulated  that  the  property  should  be  taken  to 
be  correctly  described  as  to  quantity  and  otherwise,  and 
that  if  any  error,   misstatement,  or  omission  should  b* 
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diaooTerad,  the  uuno  ihonld  not  annul  the  sale  nor  should 
any  compensation  be  allowed,  and  that  the  rents  or  possess- 
ion should  be  received  or  retained,  and  the  outgoings 
discharged  by  the  vendors  up  to  the  29th  of  September,  and 
from  tlut  day  by  the  purchaser.  The  property  was  bought 
in  at  the  sale  by  naodon,  and  afterward  sold  by  private 
contract  on  the  18lh  of  July,  1868,  to  the  plaintiff.  The 
contract  for  sale  which  was  written  on  a  copy  of  the  above- 
mentioned  partionlars  and  conditions,  described  the  property 
purchased  as  the  property  mentioned  in  the  foregoing 
particulars,  and  as  being  purchased  subject  to  the  foregoing 
coDditiona.  At  the  time  the  plaintifE  bonght  he  had  no 
knowledge  of  the  above-mentioned  agreements  with  the 
tenants.  Upon  his  becoming  aware  of  and  objecting  in 
reqwct  of  than,  it  was  agreed  that  he  should  complete 
without  prejudice  to  his  claim  to  be  indomDi6ed  in  respect 
of  the  a^freements  to  pay  the  tenants  market  instead  of 
fodder  value  fur  the  hay,  straw  and  mannre.  Tbe  plaintiff 
aherwaid  paid  the  tenants  tbe  amount  of  the  valuations  of 
hay,  eta,  at  market  value,  and  now  sought  to  recover  the 
difference  between  that  and  fodder  value  from  the  vendors. 
Hdd,  that  upon  the  true  oonstroctian  of  tbe  contract  of  sale 
there  was  notiiing  to  show  that  the  farms  were  to  be  oon- 
veyed  free  from  the  claim  of  the  tenants  to  be  paid  at  market 
valne  ;  but  that  the  contract  was  to  convey,  sulgect  to  the 
existing  tenancies,  of  which  the  agreement  to  pay  market 
value  formed  terms,  and  that  upon  the  authority  of  Jama 
T.  IM^uii,  Law  Rsp.,  9  Kq.  61,  notice  to  the  plaintiff  of 
the  tenanraes  was  notice  to  him  of  all  the  terms  of  such 
teDmcies,  and  otmseqnently  that  the  action  was  not  main- 
tiinable.    />Aii^  v.  iCiUer,  L.  R,  9  C.  P.  196. 


THE  CODIFICATION  OF  INTEKNATIONAL 
LAW. 

We  have  always  advocated  the  codification  of  the  law  of 
England,  and  it  may  appear  a  little  inconsistent  to  feel,  as 
we  do,  that  the  proposals  made  by  the  Congress  for  the 
codification  of  international  law  are  extravagant  and  alto- 
gether unlikely  to  serve  any  useful  purpose.  Suob,  how- 
ever, is  onr  opinion,  and  it  will,  we  think,  appear  upon 
oonsideratioa  that  in  point  of  fact  there  is  no  inconsistaiicy 
at  all  between  tbe  two  views. 

Tlie  reason  for  codifying  tbe  law  of  England  is  simply 
that  it  has  become  so  rank  and  over-luxuriant  and  is  ex- 
joeased  with  so  very  little  certainty  that  knowledge  of  it 
can  haidly  be  acquired  except  at  the  expense  of  the  labour 
of  a  lifetime,  and  that  even  when  it  U  acquired  such  know- 
ledge mnst,  frepi  tbe  nature  of  the  caee,  be  disjointed, 
fragmentary,  and  otherwise  of  a  very  nnsatisfitctory  kind. 
The  eonditians  which  make  it  possible  to  codify  tbe  law  of 
England,  or  indeed  that  of  any  other  country,  are  the 
sxistenoe  of  a  mass  of  material  from  which  a  systematic 
categorical  statement  of  the  law  may  be  extracted  by  due 
care  and  aaaidnity,  and  the  existuice  of  a  legislature  which, 
when  sach  an  extraction  has  been  made,  can  give  it  tbe 
(tamp  of  unquestionable  authority.  When  this  operation 
is  properly  performed,  it  does  unquestionably  procure  the 
advantage  of  compactneu,  simplicity,  certainty,  and  system 
in  the  place  of  their  opposites.  It  enables  the  legislature 
to  judge  of  the  value  of  a  great  number  of  isolateiJ  rules, 
and  to  clear  them  away  ii^  as  is  frequently  the  case,  they 
are  simply  intricate  and  superfluous  ways  of  expreesing  the 
same  uung,  or  if  they  are  obsolete  or  otherwira  objec- 
tionable. To  codify  a  va«t  number  of  authorities  which 
have  gradually  accumulated  in  the  lapse  of  ages  is  an 
operation  not  unlike  sorting  a  mass  of  papers  or  letters, 
burning  those  which  have  ceased  to  be  of  interest,  and 
arranging  the  rest  in  a  systematic  manner.  The  per- 
formance of  such  an  operation  implies  that  the  person  who 
performs  it  is  master  of  his  own  papers,  and  knows  what  he 
wants  to  keep  and  for  wiiat  poiposes.  It  is  the  same  with 
codification.  The  nation  decides  what  it  will  keep  and 
what  it  will  reject ;  it  re-arranges  and  re-enacts  What  is 
valuable,  and  rejects  what  is  useless. 

X  process  of  this  sort  is  of  the  utmost  value  and  ^interest 
when  the  law  for  practical  purposes  may  be  regarded  as 
settled.  Vast  masses  of  the  law  of  England  are  in  such  a 
condititm.  No  one  who  has  any  practical  acquaintance 
with  the  subject  doubts  that  l^irge  ports  of  the  law  of  con- 


tracts, the  law  of  wrongs,  the  criminal  law,  ftc,  are  perfectly 
well  settled,  and,  as  far  as  their  substance  goes,  meet  the 
requirements  of  the  publia  All  that  is  required  is  to  make 
their  form  as  good  as  their  substance,  and  to  remove  the 
minor  defects  and  uncertainties  which  involve  no  questions 
of  any  very  serious  or  general  importanosL  This  is  what  is 
meant  by  codification,  and  is  the  object  which  we,  as  con- 
sistent advocates  of  codification,  have  had  in  view  in  the 
many  articles  which  for  years  past  we  have  devoted  to  tbe 
subject.  We  see  no  oooasion  to  alter  or  recall  anything 
which  we  have  said  on  that  subject.  There  is,  however,  a 
point  at  which  codification  ceases  to  be  in  any  sense  a  good 
thing,  and  becomes  excessively  dangerous.  Tbe  point  is 
reached  when  the  subject  on  which  it  is  proposed  to  le^slate 
not  only  admits  of  two  opinions,  bat  does  actually  divide 
men  into  parties  more  or  less  eagerly  opposed  to  each  other. 
In  such  cases  no  codification,  no  definite,  final,  categorical 
statement  of  tbe  law  is  possible  until  one  side  has  finally 
got  the  better  of  the  other,  and  proved  itself  to  be  per- 
manently the  stronger  party.  This  is  tbe  rvason  why  codes 
have  had  such  very  different  fortunes.  The  Frsn<£  codes 
have  lasted  for  about  seventy  of  the  stormieat  years  of 
French  history  with  singularly  little  variation.  Iliey  have 
outlived  a  greater  number  of  constitutional  codas  than  we 
care  to  count.  The  reason  is  that  the  Code  Napol&>n  and 
the  Code  P^nal  consist  principally  in  definite  and  systematic 
statements  of  matters  upon  which  snofa  a  statement,  as 
to  the  substance  of  which  there  was  little  room  for  question, 
was  highly  convenient  The  different  oonstitotiomd  oodes 
expressed  nothing  except  the  arrangements  which  happened 
to  suit  a  party  triumphant  for  the  moment.  It  would  be  s 
difficult  but  by  no  means  an  impossible  enterprise  to  codify 
tbe  branches  of  the  English  law  which  we  have  mentioned 
and  some  others ;  but  imagine  the  diffionltiee  to  which  a 
man  would  be  exposed  who  was  called  upon  to  draw  an 
Act  declaring  the  law  as  to  the  political  oonstitation  of  the 
countiT,  or,  indeed,  upon  any  point  whioh  deeply  interested 
peoples  feelings.  The  only  efiiaot  would  be  to  raise  a 
violent  and  better  controversy,  which  might  have  been 
avoided  and  could  hardly  be  determined.  Imagine,  for 
instance,  a  constitutional  code  one  chapter  of  whicdt  wonld 
begin  thus  : — '■ 

"  Chapter— .—^F  TBI  ChOSCH  OV  BNOLAHD.— Art— . 

The  Church  of  England  is " 

The  person  who  completed  the  sentence  would  be  more  bold 
than  wise,  and  the  article,  when  drawn,  would  hardly 
become  law  without  a  soqial  convulsion. 

The  question,  then,  whether  it  is  or  is  not  practicable  to 
codify  international  law  depends  on  two  farther  questions, 
each  of  which,  as  it  appears  to  ns,  must  be  answered  in  a 
sense  unfavourable  to  the  undertakiug.  In  the  first  place, 
is  the  substance  of  the  law  well  settled,  and  are  the 
improvements  which  it  requires  improvements  of  form 
merely !  Now,  it  is  perfecUy  notorious  that  almost  every 
single  rule  and  principle  of  whioh  international  law  is  made 
up  is  susceptible  of  every  sort  of  different  interpretation  ; 
and,  what  is  more,  the  adoption  of  the  one  or  the  other  of 
these  interpretation')  is  a  matter  of  the  last  importance  to 
the  nations  concerned,  and  may  interest  their  honour  and 
even  their  safety  in  tite  highest  degree.  To  codify  these 
rules,  to  reduce  them  to  a  certainty,  wonld  be  equivalent  to 
legislating  upon  matters  of  vital  interest  to  every  nation  in 
the  world.  No  one  who  has  bad  any  practical  experience 
of  legislation  would  undertake  soch  a  task.  Tbe  notion 
that  in  the  nature  of  things  it  is  possible  to  carry  it  out 
appears  to  us  to  indicate  an  essentially  false  conception  of 
the  very  first  principles  of  legislation.  Laws  always  have 
been,  always  are,  and  always  will  be  made  to  protect  and 
favour  some  interest  at  the  expense  of  others.  An  inter- 
national law,  if  we  assume  for  a  moment  the  possibility  of 
making  one,  mnst  &vour  either  the  belhgerent  or  the 
oeutral,  and,  what  is  more,  it  must  fiivour  eitiier  the  strong 
or  the  weak  belligerent.  Are  invaders  to  be  entitled  to  treat 
irregular  levies  as  banditti  I  If  yes,  so  much  the  better  far 
great  military  Powers.  If  np,  so  much  the  worse  for  them, 
bhall  fi'ee  ships  make  free  goods,  or  are  belligerents  to  hare 
a  right  to  take  an  enemy's  goods  under  a  neutral  flag  I 
The  one  rule  is  good  for  Powers  strong  at  sea,  the  other  for 
Powers  weak  at  sea  ;  at  least  nations  are  aura  to  look  upon 
the  rule   in   a  diffisreut    light  aooording  to  their    naval 
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Btrengtb.  Tntarnatioiuil  U«,  like  some  other  things,  is  not 
■o  wide  aa  it  looks  ;  for  the  greater  part  of  it  consists  of 
rules  sjid  maxims,  made  with  referenoe  to  the  circumstances 
of  a  very  few  nations,  strong  enough  to  keep  each  other  in 
check.  Are  reasonable  men  prepared  to  throw  open  all  the 
questions  for  which  these  rules  provide  after  a  fiMhion 
wbtoh,  if  not  quite  satisraotory,  is  much  better  than  it 
easily  might  be,  and  to  have  every  sort  of  delicate  question 
in  which  all  their  interests  are  most  deeply  involved  dis- 
posed of  once  for  all  by  no  one  knows  who  I 

The  conclusion  of  the  laat  sentence  brings  us  to  our  final 
objection  to  the  schemes  which  are  just  now  making  so 
much  noise.  We  have  heard  a  great  deal  of  international  law 
and  its  codification,  but  who  is  to  be  the  international  legis- 
lator t  We  all  know  what  cuue  of  the  embassy  to  America, 
which  drew  up  in  studiously  vague  and  ambiguous  language 
the  Three  Rules,  which  cost  the  English  nation  three 
millions  of  pounds  sterling,  besides  extreme  mortification 
and  some  los4  of  credit ;  but  they  cover  a  very  trifling  part 
of  the  subject,  and  the  result  has  not  been  so  satisfactory  aa 
to  make  us,  at  least,  much  disposed  to  go  any  further  in  the 
matter.  In  that  case,  -however,  whatever  the  result  may 
have  been,  we  had,  at  all  events,  the  satisfaction  of  having 
the  negotiations  conducted  by  Bnglish  public  men  respon- 
sible to  Parliament ;  but  who  is  to  perform  the  enormous 
task  of  codifying  international  law  1  of  legislating  for  all  the 
nations  which  compose  the  human  race  <  Whoever  does  ity 
.  we  hope  that  the  task  will  not  be  entrusted  to  a  gossiping 
Congress,  which,  as  Car  as  we  can  judge  from  its  prooeed. 
iags,  would  appear  to  consist  of  a  miscellaneous  collection 
of  uodistinguisbed  people,  each  riding  his  own  hobby,  some 
of  the  said  hobbies  being  of  the  vary  most  paltry  kiitd. — 
PaUMaUQaaeUe. 


SouoiTOBS  AVD  Advooatbs. — The  Tutia,  in  commenting 
on  the  probable  operation  of  the  Judicature  Act  in  regard 
to  long  vacations,  bas  recently  suggested  that  the  public 
mast  not  expect  to  ^in  as  easily  and  at  all  times,  access  to 
the  Court  of  Chsooeiy,  as  to  an  attorney's  office.  The 
comparison  is  hardly  a  happy  one,  for  more  reasons  than 
one,  and  we  are  disposed  seriously  to  doubt  whether  access 
to  the  former  should  not  be  as  easily  accomplished  as  to  the 
the  latter.  The  Act  referred  to  directs  that,  for  the  future, 
attomeya  at  law  are  to  be  called  "  Solicitors  of  the  Supreme 
Court,'  but  the  Tunei  seems  indispojed  to  drop  the  use  of 
the  familiar  expression  "  attomey-at-law,"  to  which,  of 
course,  there  is  no  objection,  as  in  the  public  estimation 
such  an  appellation  is  regarded  in  a  very  different  sense  to 
that  which  attached  to  it  during  the  seventeenth  century. 
In  the  MS.  memoirs  of  Sir  John  Oglander,  having  especial 
reference  to  the  Isle  of  Wight,  the  assertion  is  made  that 
the  condition  of  th§  inhabitants  of  the  island  was  a  happy 
one  before  "  peace  and  law  bad  beggared  them  all ;  when 
the  hateful  raoe  of  attorneys  that  had  made  the  island  their 
habitation,  and  so  by  suits  undone  the  country,  was  un- 
known." Indeed,  it  was  at  one  time  the  boast  of  the 
residents  in  this  ishmd  that  there  was  "  neither  fox,  attorney, 
or  Mar  in  it."  We  observe  that  Mr.  Wynne  £.  Baxter, 
who  is  the  author  of  a  work  on  the  Supreme  Court  of  Judi- 
cature Act,  is  described  by  the  publishers,  Messrs.  Butter- 
worths,  aa  a  "Solicitor  of  the  Supreme  Court,"  that  it  is 
the  intention  of  the  liegislature  that  this  term  shall  be 
nnivetsally  adopted  cannot  be  doubted,  although  no  altera- 
tion was  called  for  by  the  Profession.  The  change  is 
therefore  to  be  accounted  for  thus: — Formerly  Solicitors 
constituted  a  distinct  branch  of  the  Profession,  who  prac- 
tised only  in  the  Chancery  Courts,  while  Attomeys-at-law 
exercised  similar  functions  in  the  Common  Law  Courts 
Ute  one  called  SoUoitora  of  the  High  Court  of  Chancery 
the  other  Attorneys  of  the  Superior  Courts  of  Common 
Ii»w."  In  oouiae  of  time  this  division  of  legal  work  ceased 
to  axist,  and  at  the  present  day  there  an  very  few  Solicitors 
vho  are  not  Attorneys,  qr  nee  vend.  There  are  many 
professions  whose  members  would  have  demurred  tu  any 
attempt  of  the  Legislature  to  alter  its  nomenclature,  while, 
in  the  present  case,  the  proposed  change  has  been  regarded 
with  comparative  indifferenoa.  The  time  is  probably 
coming    when   the    expresaion    "Barrister-at-Law"    will 


undergo  some  change.  The  origin  of  this  name  is  fully 
explained  in  Mr.  W.  T.  Charley's  work,  "  The  Legal  Pro- 
fession." It  originated  in  times  when  Professional  service 
was  of  a  purely  honorary  nature,  now  quite  otherwise  ;  we, 
therefore,  support  the  substitution  of  the  expression  "  Ad- 
vocate of  the  Supreme  Court"  in  lien  of  that  now  in  use. — 
Xaw  Tirna. 


LAW  STXTDEFFS'  JOURNAL. 


ATTORNEYS'  APPBENTICBa 

SetuU  of  PEorisaoB  Hiokbon'b  SxamiTuUioru  in  Lcaa,  <m 
Itt  and  2nd  day  of  July,  1874. 

The  following  Apprentices  have  passed  an  Examination 
to  the  satisfaction  of  the  Professor  of  Law,  in  Uie  subjects 
of  the  Lectures  delivered  in  1873-4,  poianant  to  the  26th 
of  the  Society's  Rules  of  October,  1866. 

Tb'e  names  are  arranged  in  the  ordw  of  answering. 


Fint  Dag. 


.  (  Atwill  H.  Allrh 

]  ATBOL  J.   DUDOBON 

iGio.  T.  Cabiuouajei. 
3  <  JoBN  Halfin 

(  JOHH  KeNNIDT 

6  Edwin  HnoHzs 

I  BOBKBT  G.    HaMHi 

7  I  Fbidibick  Hall 
(  Patbick  Dotlb 

,«  i  William  J.  Bbbtt 
^"  I  Fatbiok  J.  B.  Dalt 

SOblamdo  p.  Bbatbb 
William  Fbazsb 
Eiohabd  L.  Lbwib 

Wm.   M.   liABBIKaTON 

Wills  C.  Bbnrett 
Edwabd  a  Bettaoh 
F.  C.  B.  Bland 

BlOHABD  J.  BbOWSB 


Chables  E.  Ooboobah 
Gbbald  H.  Cdllih 

NlCB0I>A8  BOWHBS 

HaoH  Cbummobd 
Hbkbt  R.  Embbsoit 
John  Fboam 
Joseph  D.  Fishbb 
Hehbt  B.  FirzaxBALD 
Patbick  Glyxh 
Evebabd  Hamilton 
Bbdben  H.  Habvbt 
Edwabd  Hxnbt 
J.  B.  Hooak 
William  Hambbton 

WiLUAM  p.  EjCLLT 

Obobob  B.  Kxbt 
Valentine  Kilbbidb 
James  Laiohtobd 


Seeond  Day. 


1  John  P.  U'Cbaith 

(  Abohibald  S.  M'Cot 

2  <  Danibl  M'Ladoblin 
(  Horaob  Wilson 
■  John  G.  Shaw 

James  J.  Btan 
John  C.  White 
Chablbs  J.  Mobfht 
Chas.  M'Mahon,  Junr. 
Andbew  M'CArrEBir 
William  Taooabi 
FsANoia  R.  WoLn 
Danibl  F.  Sfillxb 
Cabsb  C.  M'Minn 
John  F.  Small 
J.  HUNTEB  Moobb 
Abthub  St.  Geobob 
Joseph  P.  Mansion 
Bobbbt  C.  Mabtin 


11 


18 


16 


BaTIO   MKlONIOAb 

Bobbbt  J.  M'Mobdib 
Wbldon  C.  Molont 
Jambs  Moban 
Chables  Mubland 
Edwabd  O'Connob 
John  Chas.  O'Fabbell 
Abthub  Oldham 
Jambs  E.  Pbootob 
St.  GsoBaE  Bobineon 
Wm.  J.  J.  BoBiNBON 
Jambs  B.  Boss 

WiLUAM  T.   BOWAN 

John  Sodllt 
Joseph  K.  Sbibl 
Jambs  Smtih 
Alfbbd  Stubbs 
Jambs  Swahzt 
Bobbbt  A.  WnjBOir 


The  Gentlemen  whose  names  appear  in  the  first  divisions 
respectively  answered  very  satisfactorily.  On  each  day  the 
answering  of  the  first  five  in  the  list  was  nearly  equal,  aave 
in  the  .case  of  Mr.  M'Ctaith,  whose  p<^rs  deserve  very 
high  commendation. 

.     (Signed) 

WILLIAM  HICKSON,  Profeaaor. 
SSrd^September,  18^4. 
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THE  S0CIET7  OF  THB  ATTOBNETS  AKD 
SOUOITORS  OF  IKELAJfD. 

(Inootponted  by  Boyal  Charter.) 


MioHASUCAS  SissioN,  1874. 


UIGAL  EDUCATION. 

NOTICE. 
yTtusjM  HlOKSON,  Ew{.,  Profiwsor  of  Law  for  the  Pro- 
fessioii  of  AttomeyB  and  SolUaton,  will  deliver  his  coaise  of 
Lectarea  for  the  Miohaelmae  Seasion,  in  the  Solioiton' 
Hall,  Four  Courts,  on  Mondays  aud  Thandays,  at  Ten 
minutes  before  Ten  o'clock,  a.iii. 

The  first  Lecture  will  be  deUvered  on  Thwday,  tiie  fifth 
of  November,  1874. 

Hie  oooiae  will  consist  of  Tadve  Leotoree,  three-fourths 
of  which  nuut  be  attended  so  as  to  entitle  Candidates  to 
Profeasor's  Certificate. 

By  Order, 

JOHN  H.  GODDABD, 
Stentary. 

Grentlemen  propomng  to  attend  Lectures,  will  have  to 
leave  their  names  at  the  Secretary's  Office,  SoUdton' 
Buildings. 

The  Professor  of  Law  has  fixed  upon  the  following  Book 
for  Lectures,  viz., "  WILLIAMS  OH  BaAL  Pbofsbtt  " — "  Last 
Edition." 

SolicHon'  Hall,  Four  Ooorti,  DabUn. 
October,  1874. 


THB  SOCIETY  OF  THE  ATTOBNEYS  AND 
SOLICITOUS  OF  IBELAND. 

(Inooipontted  by  Boyal  Charter.) 

NOTICE. 
The    PBUJioarABT    EXAinNATioir    uf  Candixlates   for 
Apprenticeship,  will  be  held  at  the  Solicitors'  Hall,   Four 
Coiuts,  Dublin,  on  Friday  and  Saturday,  tbe  SOth  and  81st 
daya  of  October,  1874,  <U  Eleven  o'dode. 

N.B.— All  papers  to  be  lodged  on  or  before  Wednttday, 
14th  October,  1874. 

The  Final  Examiratior  of  Candidates  sedcing  admis- 
non  as  Attorneys,  will  be  held  at  the  same  place,  on 
Monday  and  Tuesday,  the  2nd  and  3rd  days  of  November, 
1874,  at  the  tame  howr. 

By  Order  of  the  Council, 

JOHN  H.  OODDABD. 

Seeriua/ry. 
SolicitoM'  Hall,  Four  Courts,  DnUin. 

N.B.— The  Coxpirrnvi  Exahhatioh  for  the  Society's 
Prize,  will  be  held  on  Monday,  Tvaday,  and  Wednetday,  the 
tnd,  Srd,  omd  4A  of  November,  1874,  at  11  o'clock  each 
day. 

N.B. — Ilie  decision  of  the  Court  of  Examiners  will  he 
announced  on  Tuesday,  the  10th  of  November,  1874,  at 
Three  o'clock,  p.m. 


THB  SOCIETY  OF  THE  ATTOBNEYS  AND 
S0LICIT0K3  OF  IBELAND. 

(Incorporated  by  Boynl  Charter.) 


HiLABT  TUM,  1876. 
FINAL  EXAMINATION. 


NOTICE. 

Candidates  wishing  to  present  themselves  at  the  aboT* 
Examination  must  lodge  their  Papers  o»  or  Ufort  tMfbnt 
day  of  next  Miehaelmcu  Term. 

By  Older, 

JOHN  H.  GODDABD, 
Secretary. 
SoHmton'  Hall,  Four  Courts,  Dublin. 


COVET     PAPEBB. 

COUBT  OF  BANKBUPTOy. 

SrrtlNQB  FOB  NEST  WEEK,  w  fitf  aa  appointsd. 

TUESDA  Y. 

Before  the  CovBT,  at  11  o'alaok. 


BANKBUFTS 

ITATOM  OF  smiHO 

souoiroB 

Thomas  J.  Curtis 

lat  composition  sitting 

Oeuart 

W.  H.  Thornton 

1st  public  sitting 

Whebm4  8o» 

Patrick  CUrke 

do 

o!^m4  Katon 

Kobert  Buasell 

do 

Thomas  Murray 

do 

MoVay  #  WaUon 

Thomas  Shevhn, 

do 

Oldham  ^  Eaton 

sen.  and  jnn. 

John  Hanley 

do 

Casey  if  Clay 

Patrick  Mason 

Ist  compositioD  sitting 

Seman 

Same  matter 

Final  examination 

Uathew 

James  Harbinson 

lat  composition  sitting 

U'CuUy 

Same  matter 

Final  examination 

Hurray 

Patrick  Dillon 

do 

ifeUon*So» 
Gerrard 

Catherine  Holland 

do 

Joseph  Creswell 
William  Creswell 

do 

Uathevu 

do 

Mathemt 

Wm.  Fitzgerald 

Examine  witnesses 

Matheat 

Philip  Barry 

Application  for  certifi- 
cate 
Confirm  sale 

O'CoaneU 

Daniel  CuUen 

Boyd 

Peter  Shith 

Examine  witneaaes 

Bamilton  f  Craig 

John  F.  Maguire 
Thomas  Laffaa 

do 

Oldkam(f  Eaton 

Motion 

CoimoUy 

Before  the  Cbixv  Bcoibtbax,  at  12  o'duck. 


William  Holmes 


GoeU 


Larkin  (f  Co. 


TBURSDAT. 
Before  the  Codst,  at  11  o'clock. 


FolIioU  Barton 
Bobert  Courtney 


Prove  debts 
do 


Leaehman 
Perry^Co. 


FRWA  Y. 

Before  the  Codbt,  at  11  o'dock. 


Thomas  M'Connell 

Ist  public  sitting 

LarJoH^Co. 

F.  H.  H'Donald 

do 

Botenthal 

James  H'Bride 

Final  examination 

Afatheat 

Hugh  S.  Guiness 

do 

Oldham  4  Eaton 

Thomas  Clarke 

do 

Casey  4  Clay 

MichadReilly 

do 

MeidoufSoiu 

Samuel  Doyle 

do 

Same  matter 

Motion 

MtUon^Sons 

Before  tbe  CmKF  Bboistbab,  at  12  o'dook. 


Thomas  F.  O'Xeill 


CosU 


Larking  Co. 


ADJUDICATIONS  IN  BANKBTTPTCY. 


Gardner,  Samud,  Belfast,  grocer. 
18,  and  Friday,  October  30. 


Sittings,  Tuesday,  October 
Oldham  and  Eaton,  aoln. 


Harris,  William  H.,  100,  Middle  Abbey-street,  Dublin,  riasa 
merchant.    Sittings,  Tuesday,  Ootober  18,  and  Friday, 
October  80.    Casey  and  Clay,  solra. 

Smith,  Peter,  Booakey,  Ballinagh,  Cavan,  farmer.  TSitidm, 
October  18,  and  Fridi^,  October  80.  HamUton  and  Ora^, 
solrs. 

Stanley,  Michael,  26,  Cltv-qnay,  Dublin,  coal  merchant  Sit- 
tings, Tuesday,  October  18,  and  f^iday,  October  80. 
M.  C.  Neilson,  solr. 
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C!OTXimtT's  Aoi. — The  At?ienceum,  alluding  to  the  enact- 
ment of  this  notable  statute,  in  the  reign  of  £ing  Charles 
n.,  mentions  an  advertisement  in  the  DaHi/  Pott,  Jan.  22, 
1740,  showing  a  recent  assault  on  a  gentleman  pasxing 
along  the  north  side  of  Lincoln's  inn-fields,  by  three 
unknown  persons,  upon  the  alleged  idea  that  he  was  the 
author  of  a  satire  called  "The  ^tirists."  The  advertiser 
then  suggested  a  meeting  at  Dick's  Coffee  House,  Temple 
Bar,  for  his  atonement  or  recompense,  and  in  case  of  their 
refusal  he  ofiFei«d  the  "satisfaction  of  a  gentlemao,"  when 
and  wherever  shall  be  appointed,  so  as  he  may  not  have  to 
deal  with  numbers.  Sach  was  life  in  London  less  than 
160  years  ago. 
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Account  Days— September  80th, 

and  Ociober  16th,  1874. 

On  Saturdays  business  commenoes  at  1 

L  a.m.,  and  the  Stock  Broken* 

Oncas  close  at  1  p.m. 

BIBTHS,  MASBJAGES.  AND  DEATHS. 

BIHTHB. 
KELLT— September  17,  at  fals  marine  reildenoe.  Clew  Baj  House, 

the  wife  of  Alfred  a  Kelly,  Eaq  ,  solicitor,  of  a  son. 
FETTON— September  18,  at  23.  Upper  Olouoester-atreet,  the  wife 

WUllam  H.  Peyton,  Esq.,  solicitor,  of  a  daughter. 

KARRIAQEB. 

(iniLL  and  CHUTE— September  28,  Albert  Wnilam  Qnill,  Esq., 
Barrlater-at-Law,  eldest  son  of  Ttaomaa  QnOl,  Kaq.,  Kingstown,  to 
Margaret,  only  daughter  of  the  late  Rev.  Jantes  Chute,  Rector  of 
Ballyhcigue,  County  Kerry. 

ROBERTSON  and  WALKER— September  12,  at  St.  Tbomaa-t 
Chureh.  Belfast,  Robert  Robertson,  Esq.,  solicitor,  Peterhead,  to 
Lucy,  eldest  daughter  of  Jamea  Walker,  Esq.,  J.P.,  Knnunat  GlnuL 
NaUL 


DEATHS. 
BOLROYD — September  IS,  at  Conneiagh,  Temple  Hlcbael,  near 
Toughal,  after  2  days  illness,  of  oongestion  of  the  lungs,  George 
Frederlctc  Holroyd,  Esq.,  Barrister  at  the  Parliamentary  Bar,  in  his 
filst  year,  eldest  son  of  Edward  Holroyd,  Esq.,  of  Elland  Lodge, 
Wimbledon  (late  one  of  Her  Majesty*s  Commissioners  of  the 
Bankruptcy  Court). 


LEGAL    POSTINGS: 


LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    OK    DUBLIN. 

SALE, 
On  FRIOAT,  the  6th  dag  of  NOVEMBER,  1874. 


In  the  Matter  ot 

the  Eatate  of 
William   Noble, 

Owner;     > 

Nicholas  Lynch,  \ 

Petitioner.J 


L  D, 


BE      SO 

On    FRIDAY, 
i  6th  day  of  NOVEMBER,  1874, 

At  the 
Hour  of  Twelve  o'clock  noon. 

Before  the 
Honourable  Judge  Flanagan, 
At  his  Court,  Landed  Estates'  Coiurt,  Inn's-quay, 
In  the  City  of  Dublin, 
In  One  Lot, 
The  Dwelling-house  and  Premises  now  known  as  No.  3  Thomville, 
Sathgar-avenue,  In  the  Barony  of  Newcastle,  and  County  o(  Dablln, 
held  under  lease  dated  14th  February,   1868,  for  888  years,  at  the 
yearly  rent  of  £3,  and  estimated  to  produce  a  yearly  prott  rent 
of  £27. 

Dated  tUs  17th  July,  1874. 

H.  R.  GREENE,  Chief  Clerk. 
For  Rentals  and  further  particulars  apply  at  the  Landed  Kstatsa* 
Court,  Four  Courts  Inns' -quay,  Dublin ;  or  to 

THOMAS  J.  FURLONG,  Solicitor  having  carriage  d  Bale, 
23,  Eustace-street,  Dublin.  S3S 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


JOHN  MOLLOY, 

O     ot  Middle  Oardlner-atreat,  in  the  City  of  DuUin,  Grocer,  was  <o 
the  11th  day  of  September,  1874,  adjudged  Bankrupt. 

Public  Sittings  wUI  be  held  at  tlie  Court  of  Bankruptcy,  Four 
Courts,  Dublin,  on  FRIDAY,  the  Bth  day  of  OCTOBER,  1874, 
and  on  TUESDAY,  the  27th  day  of  OCTOIiER,  1874,  at  the  hour  of 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  Is  to  attend, 
and  to  make  a  full  disclosure  and  diaoovery  of  his  Estate  and  ESects. 
Creditors  may  prove  their  Debts,  and  st  the  First  Sitting  choose  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  Is  required  to 
finish  his  Exsmination. 

All  persons  having  In  their  possession  any  Property  of  the  Bankrupt, 
must  deliver  it,  and  all  Debts  due  to  the  Bankrupt  must  be  paid,  to 
CBiaLse  Hkmbt  Jakes,  OfHcial  Assignee,  Upper  Ormond-quay, 
Dublin,  to  whom  Creditors  may  forward  their  Affidavits  of  Debt. 

HUGH  DOYLE,  Registrar. 
WILLIAM  F.  M'EVOY,  Solicitor,  65  Dame-street,  Dublin. 
534 

SALE;  ~ 

COUNTY     CARLO  W. 

ESTATE  in  the  County  of  Carlow  FOR  SALE. 
TO  BE  SOLD,  with  Landed  Estates  Court  Tttle, 
One  Undivided  M(4ety  of  an  extremely  desirable  Estate,  hdd  in  Fee, 
situate  at  Milford,  In  the  County  Carlow,  and  within  four  miles  at 
the  Town  of  Caiiow,  the  whole  producing  at  present  an  annual  praflt 
rent  of  £400,  which  will  be  increased  to  £600  per  annmn  on  the 
falling  in  of  two  atmuitles  of  £100  a-year  each.     Apply  to 

Meanre.  J.  D.  MELDON  A  SONS,  14  Upper  Ormond-qiay, 
DuUln.  544 


Printed  and  Published  by  the  Proprietor,  Jom  FaLco.<iss,  every  Satnnlay.  at  s».  Upnor  8aekville.<n«et,  in  the  Parish  of  St.  Thomas 

and  City  of  Dublin.— dataniay,  Septmber  36, 1874. 
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THE  STATUTES  REVISED. 

The  efforts  of  our  legal  reformers  of  late  years  have 
been  directed  to  Bimplifjang  and,  so  far  as  it  is  possible, 
abridging  the  letter  of  we  law.  Lord  Brougham 
and  Mr.  Bentham,  in  a  past  generation,  respectively, 
thundered  out  denunciations  as  'to  the  defects  in  our 
law  of  crimes,  procedure,  and  evidence,  and  subjected 
them  to  philosophical  criticisms  which  have  resulted  in 
their  amelioration  and  assimilation,  by  one  or  two  stages, 
to  that  which  European  jurists  look  upon  as  the  model  of 
perfect  legislation — the  Roman  code,  just  as  the  Roman 
jurisconsults  affected  to  judge  and  to  guide  Uieir  own 
efforts  by  attempts  to  attain  the  perfection  of  a  for- 
gotten or  a  lost  law  of  nature. 

However  great  may  still  be  the  gap  which  separates 
our  codes  of  procedure  and  evidence  from  an  ideal 
condition  of  perfection,  the  exertions  of  these  reformers 
have  been  of  the  greatest  use  to  our  civilization,  and 
though  the  efforts  of  Brougham,  being  concrete  in  their 
nature,  were  spent  and  died  out  when  he  retired  from 
the  scene  of  his  labours,  the  exertions  of  Bentham,  in 
the  cause  of  common  sense  and  hnmanity,  are  still 
vivifying  influences,  and  cannot  lose  their  force, 
because  they  depend  upon  principles  wluch,  onoe 
admitted  to  be  true,  are  permanent  in  their  bold  upon 
men's  minds. 

The  great  legal  peers,  Cairns  and  Selbome,  have  suc- 
ceeded in  giving  to  England  a  still  newer  course  of 
procedure,  and  we  shall  probably  soon  feel  its  influence 
here ;  but  meanwhile  another  current  of  legal  improve- 
ment has  been  rather  silently  going  on  for  the  last  six 
years  in  the  endeavour  to  remove  from  our  jurispru- 
dence one  of  its  greatest  reproaches,  that  is,  its  literal 
magnitude.  While  doctrinaire  jurists  have  been  con- 
tending for  the  comparative  merits  of  a  code  or  a 
digest,  as  if  they  were  incompatible  or  exclusive,  and 
each  party  has  refused  to  aid  the  other,  the  great 
practical  lawyer  of  the  day.  Lord  Cairns,  steppied  in 
and  provided  what  was  a  necessary  antecedent  to  either 
of  the  above  in  a  revised  edidon  of  the  statutes  in  force. 

It  is  obvious  that  neither  a  Digest  nor  a  Code  of 
English  Law  could  be  prepared  until  the  multitudinous 
I^slative  enactments  of  the  country  were  authori- 
tatively  reviewed  and  arranged.  It  was  in  some  well- 
known  instances  impossible  a  priori  for  a  practitioner, 
or  even  a  judge,  to  determine  whether  an  Act  still  on 

the  statute-book  could,  or  should,  be  enforced the 

Irish  statute-book  abounds  in  such  instances — and, 
therefore,  it  was  impossible  that  the  law  could  be 
codified,  and  represented  in  an  actually  existing  state. 
The  same  difficulty,  of  course,  presented  itsdf  with 
r^ird  to  the  compilation  of  a  digest.  But  the 
difficulty  of  doubt  was  not  the  only  impediment  to  the 
clear  intdligence  of  the  status  of  a  litigant ;  the  physical 
extent  of  the  body  of  the  statute  law  made  it  an  endless 
work  to  arrive  at  a  correct  conclusion  on  many  points, 
throu^  the  endless  mass  of  obsolete  and  partially 
repealed  enactments. 

It  was  to  end  this  confusion  and  to  give  some  order 
to  the  rudiii  et  indigestague  moles,  that  Lord  Cairns  set  his 
mind,  when  he  wrote  the  letter  to  Sir  J.  G.  Shaw 
Lefevre,  dated  from  the  House  of  Lords,  9th  July, 
1868,  wherein  be  stated  that  he  had  under  consideration 
the  subject  of  a  revised  edition  of  the  statutes — a  work 


the  expediency  of  which  had  been  three  times  affirmed 
by  Parliament  in  the  preambles  of  the  Statute  Law 
Revision  Acts.  That  series  of  Acts,  embodying  the 
results  of  labours,  begun  under  the  direction  of  Lord 
Campbell  as  Chancellor,  and  Lord  Westbury  (then 
Sir  Richard  Bethell)  as  Attorney-Gieneral,  and  con- 
tinued under  that  of  succeeding  Lord  Chancellors  and 
Attorney-Generals  of  England,  had  removed  many 
difficulties  that  would  have  obstructed  the  application 
to  the  Statute  Book  of  the  process  of  expurgation. 

His  Lordship,  therefore,  determined  that  an  edition 
of  the  statutes  should  be  prepared  and  published,  con- 
taining, BO  far  as  might  be,  only  such  Acts  as  are  in 
force.  A  commission  was  appointed  for  the  purpose, 
and  the  result  of  their  labours  is  five  volumes  ot  re- 
vised statutes.  The  work  is  still  progressing,  but  to 
increase  the  value  of  the  publication  the  editors  have 
published  a  chronological  table  and  index  of  the 
statutes,  from  the  first  year  in  which  they  appear  to  have 
been  preserved  down  to  1872. 

The  magnitade  of  the  work  involved  will  be  some- 
what realised  by  remembering  that  this  chronological 
table  is  itself  a  quarto  volume  of  700  pages,  and  that 
the  contents  of  the  five  volumes  of  statutes  date  from 
Henry  IIL  to  4  George  IV.,  or  from  1 2-35  to  1 823.  The 
earlier  centuries,  as  might  be  expected,  are  sooner  des- 
patched, the  first  volume  extending  from  1235  to  1686, 
while  the  last  volume  yet  published  only  includes  the 
legislation  still  in  force,  which  passed  between  1812  and 
1823,  while  we  may  expect  that  the  reigns  of  WilUam 
IV.  and  her  present  Majesty  will  take  up  a  lar^ 
number  of  pages.  But  if  we  assume  that  the  existmg 
legislation  of  England  can  be  completed  in  as  many 
more  volumes  as  are  already  pabhshed,— that  is  in 
twelve  altogether,  we  shall  see  what  a  revolution  in  our 
ideas  and  knowledge  of  the  positive  law,  as  imposed  by 
Parliament,  will  be  thus  caused. 

That  every  one  is  assumed  to  know  the  law  is  a  maxim 
which  carries  absurdity  on  the  face  of  it,  or  else  where 
would  be  the  necessity  of  Courts  of  Appeal  or  Review,  as 
was  pointed  out  in  ilfaWuu/a^  v.  Falkiner;  but  heretofore 
it  was  not  only  absurd,  its  execution  was  an  utter 
impossibility,  and  its  inju<itice  and  impracticableness 
were  only  partially  removed  by  the  most  palpable  inter- 
vention of  fiction  and  equity,  as  in  the  distinctions  taken 
between  mistakes  arising  through  ignoriince  of  law  and 
ignorance  of  fact,  as  iUustrat^  by  the  notable  case  of 
Bingham  v.  Bingham. 

Now,  however,  legislation  hag,  in  strict  accordance 
with  Sir  Henry  Maine's  theory  of  legal  evolution,  been 
brought  to  bear,  and  English  practitioners,  that  is,  the 
legal  public,  have  some  chance  afforded  them  of  learn- 
ing (apart  from  the  difficulties,  however,  of  its  construc- 
tion) what  is  the  statute  law -of  the  country.  It  was 
Eractically  impossible,  too,  for  an  ordinary  individual, 
owever  large  nis  means  or  his  premises,  to  have  a  com- 
Elete  set  of  the  statutes,  and  his  recourse  was  to  a 
brary  or  to  text  writers,  whose  books  gave  readings 
which  were  sometimes  erroneous,  and  in  all  cases  neces- 
sarily imperfect.  Melius  est  petere  fmtes  qwan  seettai 
rieulos,  and  everv  lawyer,  at  a  small  cost  and  in  a  small 
balk,  can  have  the  whole  statute  laws  of  the  countiy  in 
his  possession  (subject  to  a  deficiency  to  be  noted  here- 
after), in  a  most  readible  and  accessible  form,  aided  in 
its  comprehension  by  perfectly  drawn  analytical  indices. 
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It  would  be  a  mistake,  however,  to  suppose  that  the 
mere  iegaJ  advantages  of  this  compilation  form  its  chief 
value.  The  history  and  character  of  a  people  can  really 
only  be  gathered  from  its  laws ;  traditions  and  records, 
audi  as  genealogies,  are  useful  when  used  guardedly,  but 
in  the  body  of  its  laws  a  people's  true  career  is  unre- 
servedly written. 

The  history  of  the  English  Constitution  itself  is  the  best 
illustration  of  this  statement,  and  every  phase  of  thought 
-which  marked  the  career  of  the  country  is  indelibly 
stamped  upon  its  laws.  For  the  purpose  of  discovering 
the  force  of  this,  however,  it  would  be  necessary  to  com- 
pare the  laws  repealed  and  those  allowed  to  fall  into 
desuetude  with  those  in  the  full  vigour  of  life.  To  the 
layman,  the  politician,  and  the  statesman,  then,  this 
revised  edition  of  the  statutes  will  be  equally  useful  as 
*o  the  lawyer.  The  work  has  been  performed  in  a 
manner  worthy  of  the  design,  and  we  can  only  regret 
that '  the  laws  peculiar  to  Ireland  (even  though 
passed  in  the  English  Senate)  have  not  been  thougbt 
worthy  of  notice — a  neglect  which  they  share  with  the 
Scotch  laws. 

This  was  probably  inevitable  when  we  consider  the 
design  of  Lord  Cairns,  hut  it  is  none  the  less  lament- 
able, and  we  can  only  hope  that  some  future  Irish 
Ijord  Chancellor  and  Attorney-General  (particularly  if 
the  former  should  be  relieved  from  some  of  his  judicial 
functions)  may  be  inspired  with  the  laudable  desire  to 
emulate  the  activity  and  wisdom  of  our  great  oountry- 
mut.  Lord  Cairns,  in  the  peculiar  sphere  of  labour 
which  he  seems  to  have  made  his  own,  and  procure  a 
similar  work  for  Ireland.  For  England  the  work  so 
far  is  complete ;  for  Ireland  it  reauires  to  be  supple- 
mented, but  we  receive  it  with  pleasure  as  the  proto- 
^pe  of  what  we  may  expect  some  day  for  ourselves. 
in  a  future  article  we  shall  set  out  the  sources  of  the 
various  Acts,  and  the  method  employed  by  the  editors 
in  publishing  them. 


NEW  ACT  TO  AMEND  THE  LAW  OF  POWERS. 

The  Act  passed  in  the  last  session  under  the  title  "An 
Am  to  alter  and  amend  the  law  u  to  appointments  under 
powers  Dot  exclusive,"  is  no  doubt  the  legitimate  result  of 
Lord  St.  Leonard's  Act  (1  Will.  4,  e.  46),  which  made  valid 
illusoiy  appointments  under  non-exclusive  powers;  but  the 
objections  which  have  so  often  and  so  pnwerfully  been  urged 
againftt  the  earlier  statute  apply  with  no  lesa  force  to  the 
latter.  The  difference  between  the  two  is,  indeed,  only 
verbal  and  technical;  and  it  ia  difficult  to  see  on  what 
grounds  of  reason  and  cominon  sense  the  donee  of  a  power 
should  be  permitted  to  give  a  siiilliug,  or  some  other  nominal 
sam,  to  an  object  of  the  power,  and  not  be  permitted  to  piiaa 
over  that  object  altogether.  In  effeot  an  illusoiy  appoint- 
ment is  no  appointment.  Lord  St  Leonard's  Act  reminds 
one  of  the  belief  oooe  prevalent  among  the  valgar,  that  in 
order  to  disinherit  an  heir  it  was  necessary  to  leave  him  a 
shilling.  The  noble. lord  (Powers,  8th  edit.,  p.  449)  speaks 
of  the  uncertainty  and  difficulty  involved  in  every  attempt 
of  equity,  so  as  to  restrict  the  common  law  right  of  the 
donee  of  a  power  to  fix  the  shares  of  the  objects  of  the 
power,  as  lo  make  all  those  shares  substantial.  He  then 
argues  against  the  opinion  which  has  juKt  received  legisla- 
tive sanction — that  every  power  ought  to  be  declared  an 
exdurive  one.  But  all  tiia  arguments  he  adduces  tells  us 
forcibly  against  himself  as  against  his  opponents.  Though 
his  language  has  the  obscurity  which  so  often  defaces  ^e 
pages  of  a  work  which  is  a  model  of  legal  learning  and 
research  but  not  of  style,  still  the  general  drift  is  clear 
enough.  Speaking  of  the  case  of  a  father  delegating  a 
power  of  appointment  among  his  children,  the  learned 
writer  says :  "If  I  had  an  exclusive  power,  I  might,  upon 
slight  grounds,  give  all  to  one  without  noticing  any  of  the 
other*."  By  his  own  law  he  might  give  nearly  all  to  one 
and  nominal  sums  to  the  others,  who  would  probably 
greatly  prefer  to  be  passed  over  altogether  to  being  insulted 


by  the  gift  of  some  triSing  sum.  That  law  proceeded  upon 
a  principle  the  reverse  of  what  is  now  generally  accepted. 
It  assimilated  the  equitable  to  the  legal  rule,  by  which  it 
was  expc  cte<l  that  litigation  would  bo  avoided ;  an  expecta- 
tion scarcely  justified  by  snbeeqnent  experience. 

Expressed  in  plain  language,  the  praotioal  effeot  of  Lord 
St.  Leonard's  Act,  was  to  enable  donees  of  powers  to  do 
what  they  were  expressly  told  not  to  do ;  but  to  do  it  by 
availing  tiiemselves  of  a  petty  legal  technicality.  The  Act 
just  passed  takes  away  the  necessity  of  resorting  to  a 
quibble,  and  enables  that  to  be  done  straightforwardly  which 
before  ooold  only  be  effected  in  an  underhand  manner.  It 
is,  so  far  at  least,  an  improvement  on  the  former  statotei. 
But  its  tendency  is  as  obviously  unjost  and  inequitable; 
Donees  of  powers  have,  httheito,  been  very  properiy  regarded 
as  subjects  to  duties  and  responsibilities  analogous  to  those 
of  trustees.  The  legislation  we  have  been  criticising  eoaUes 
them  to  disr^[ard  those  responsibilities.  Doubtless  litiga- 
tion frequency  arose  in  toe  endeavour  to  discriminate 
between  subntantial  and  an  illnsoty  share.  Litigation  also 
frequently  arises  in  reference  to  trusts,  but  it  is  not  thonght 
needful  to  enact  that  trustees  may  carry  out  or  evade  the 
trusts  reposed  in  them  at  their  own  pleasure.  It  was  snrdy 
possible  for  the  court  to  fix  the  proportion  which  should 
constitute  the  minimum  to  be  appointed  to  each  object,  ip 
analogy  to  the  Ugilime  of  the  French  law  and  the  icgitima 
poriio  of  the  Roman.  There  would  of  course  be  a  decree  of 
arbitratorahip  in  establishing  such  a  rule,  and  on  ethical 
principles  it  would  be  exceedingly  difficult  to  justify  a 
preference  of  one  proportion  over  another.  But  it  is  obvious 
that  a  donor's  wishes — which  ought  to  be  the  ^maty 
standard — would  be  carried  out  in  most  cases  more  nearly 
by  the  method  we  suggest,  than  by  the  present  law.  It  u 
stated  in  both  statutes  that  nothing  in  the  acts  contained 
should  aSeot  any  provision  in  an  instrument  creating  a 
power  which  should  declare  the  amount  of  the  share  from 
whioh  none  of  the  objects  of  the  power  should  be  excluded. 
But  such  a  provision  by  no  means  meets  all  ths  require- 
ments of  the  case,  as  it  is  frequently  unknown  at  the  time 
of  the  creation  of  the  power  who  its  ultimate  objects  will 
be.  It  is,  besides,  desr  that  if  the  objects  of  a  gift  are  in 
any  case  to  be  exduded  from  the  enjoyment  of  that  gift,  it 
ought  to  be  from  causes  which  affect  the  relations  existing 
between  giver  and  recover.  It  is  true  that  the  donee  in 
such  cases  has  a  discretion  allowed  him;  but  that  discretion 
oufrht  to  be  confined  to  proper  limits. 

The  fnuners  of  the  statute  passed  in  the  last  sesaion  have 
certainly  spared  no  pains  to  make  the  act  as  sweeping  as 
possible.  They  are  not  content  with  saying  that  all  non- 
exclusive powers  are  hereafter  to  be  deemed  exclusive. 
They  go  even  further,  at  least  according  to  the  interpreta- 
tion we  pat  upon  the  words.  The  preamble  says,  "Whereas 
by  deeds,  wills,  and  other  instruments,  powers  are  frequently 
given  to  appoint  real  and  personal  property  amongst  several 
objects,  in  such  manner  that  no  one  of  the  obJTCts  of  the 
power  can  be  excluded,  or  tome  one  or  mart  of  tht  object!  of 
the  power  cannot  be  exchuied,  by  the  donee  of  the  power, 
tram  a  share  of  snob  property;"  and  the  Act  prooeads  to 
state  that  no  appointment  ahiUl  hereafter  be  invalid  at  law 
or  in  equity  on  the  ground  of  the  exclusion  of  any  of  the 
objects,  "but  every  such  appointment  shall  be  valid  and 
efrectnal,  notwithstanding  that  any  one  or  more  of  the 
objects  shall  not  thereby  or  in  defaiilt  of  appointment  take 
a  share  or  shares  of  the  property  subject  to  such  power." 
If  the  operative  words  of  the  statute  are  to  apply  to  all  the 
cases  mentioned  in  the  preamble,  including  that  expressed 
in  the  words  we  have  ittdicised,  it  will  then  be  possible  that 
an  object  of  a  power  whom  the  donor  may  have  mentioned 
by  name  as  an  especial  object  of  his  bounty,  may  be 
defrauded  of  his  rightful  expectations  at  the  caprice  of  the 
donee  of  the  power. — The  Lata  Timtt. 


Under  a  new  law  in  New  Tork,  if  a  murderer  sets  up  the 
plea  of  insaiuty,  the  court  must  appoint  a  commission  of 
experts  to  investigate  his  insanity,  instead  of  going  on  with 
his  trial,  and  one  Matteeon,  who  murdered  his  brother  in 
Orange  county,  has  just  been  sent  to  the  lunatic  asylum  upon 
such  a  report,  thus  saving  the  county  the  expense  of  a  nsdess 
trial. 
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aiTAKTERLT  IHDEX  TO  SUBJECTS  07 
CASES.* 

A^ovmment  (a«e  Appeal), 
Administration  (ase  Prdbatt  Comrt). 

limited  administration  to  person  entitled  to  ireneral 

•dmioiatration ;  abeence  of  special  eitcnmstanoe*. 

Ooodt  of  CoiBan.~Vi.  180. 

rights  of  tridow;  suspicion  of  being  implicated  in 

murder  of  hnsbaiid.     Oeodt  of  Demry. — B.  120. 

Affidavit  <see  BOU  of  Exchange  Att). 

Amendment ;  filing  additional  dafenoe.    Oleary  ▼.  LmiiKan. 

— R.  180. 
Appeal  from  Q.  S. ;  adjonnunent.    Hughe*  v.  ODomuU.— 

Mis.  448. 
Arrangement  (see  Bankrwptey). 

protection  order ;  i^psteiing  judf^ent  as  mortgage ; 
mortgagee  not  proving,  but  receiving  dividend  ; 
ocquieaoence ;    election.      Rooney't    ctate. — B. 
12o. 
apprentice ;  return  of  feew    Re  J.  L.-—ti.  160. 
Arreet  (see  Bemkruptey  i  DAton  Act). 
Attachment  (see  Contempt  of  Court). 
Attorney  (see  SoUcUor). 
Auction  (see  Sale  of  Ooode  ;  Juriidiction). 

Bankruptcy  (see  Arrangement). 

setting  aside  agreement,  as  fraudulent ;  declaration 

of  trust  in  favour  of  infants ;   iuiiadiction  to 

appoint  goazdians.    Re  Flynn. — R.  112. 
adjndicatian,  time  for  shewing  cause  against;  laches ; 

jurisdiction  to  rehear,  vary,  and  rescind  orders ; 

application  by  bankrupt  who  has  not  Bomndeied. 

Re  De  Seramcourt  (on  App.). — ^B.  187. 
certificate  of  conformity ;  non-payment  of  10b.  in  £1 ; 

circumstancea  for  which  not  responsible ;  conduct 

before  bankruptcy ;    keeping  irregular   books. 

Re  Harru.—B..  121. 
final  examination  ;  adjournment  sine  die  i  certificate 

of  conformity.     Rt  0' Dvjyer.—'Mia.  401. 
execution  against  bankrupt ;  rights  of  execution — 

creditor ;  sheriff  having  notice  of  act  of  bank- 
ruptcy.   Re  Condon.— Mia.  Z92. 
sheriff  paying  year's  rent  to  landlord ;  bankruptcy 

of  tenant.     Re  Kemrty. — Mia.  449. 
absoonding  bankrupt ;  expenses  of  trying  to  arrest ; 

eniape.    Re  i>i^ne.— Mia.  402. 
debtor's    sommona ;    proof    of   indebtedness.      Re. 

U'Dmald.—Wa.  438. 
election  ;  proof  of  debt ;  discharge  of  bankrupt  from 

arrest.     Qimnd  v.  Burke, — Mis.  460. 
report   of   Chief  Registrar;    objections  to  report; 

appeal.    Re  iVb^n.— Mia.  472. 
bankrupt  in  prison  under  warrant  of  Court  of  Bank- 
ruptcy ;    bringing    up    for   examination.      Re 

Beahan.—Wa.  486. 
conveyance,  to  purchaaer  of  leasehold,  \ij  official 

asaigneee  and  mortgagee  of  bankrupt  lessee; 

covenant  by  purchaser  to  pay  rent  reserved ; 

exemption  ntnn  lialnlity  of  property  of  assigneea 

and  mortgagee ;  warranty  of  title.    Re  O'Omnor. 

—Mis.  611. 
BiUs  of  Kxchange  (Summary  Procedure)  Act ;  motion  for 
leave  to  defend  ;  copy  affidavit  not  served.    DOUm 
V.  EattmotLn-Wa.  448. 
Borough-fund  (see  Certtomrt). 

Oertiorari,  discretion  aa  to  issuing ;  borough-fund ;  aurplua ; 
public  benefit  of  inhabitants ;  charitable  infirmary ; 
oonstabnlaiy ;  waterworks.  R,  v.  Mayor  of  Cork. — 
R.  181. 
Charity  (see  CertiorarC). 

appointment  of  new  trustees  to  administer;  pro- 
vision for  appointing  future  tmateea.  CaUbeelft 
Tnutt,—R.  119. 


*  Continaed  from  p.  MO,  anU.  The  nomenUa  with  R.  preflxed  refer 
to  tiie  pagM  o(  tbe  Ibibh  Lav  Tuns  Rxpobts.  Tlie  numenla  with 
If la  ineflzed  refer  to  ibe  pages  of  the  miscellaneous  portion  of  the 
JonmaL 


Civil  Bill  Court  (see  Appeal  j  ^eotment\ 
Contempt  of  Court ;  attachment ;  discharge  from  custody. 
Murray  v.  Tracey;  OaUagher  v.  Gallagher. — Mu. 
400. 
Coroner  (see  Preienlvunt), 
Costa  (see  Debtors  Act  ;  Bankmpteg). 

security  for ;  plaintiff  resident  in  America ;  tem- 
porary residence  ;  property  in  Ireland.  Oaynor 
V.  Short.— v..  116. 
short-hand  report ;  oonatruotion  of  model ;  sheriff's 
fee  for  juiy-panel ;  briefs  for  new  trial  motion. 
Jante$on  and  Co,  v.  Royal  Iniuranee  Co. — Mia. 
876. 
several  defendants ;  bill  of  costs ;  severance.     Watton 

V.  /Jow.— Mis.  407. 
against   the  Crown ;    administration ;    question  of 
Intimacy.    Good  v.  ./oynt.— Mis.  416. 

Debtom  Act ;  order  for  pigment ;  jurisdiction  of  judge  in 
Con.  Ch.    Reardon  v.  Bayei. — B.  116. 
order   for  payment;    costs   of   motion.     White  v. 

i>oiMr.— Mia.  876. 
lapae  of  twelve  months  after  arrest ;  discfaaige  from 
custody.    NaUy  v.  .^jf&tt.— Mis.  444. 
Deed  (see  Regiitry  AOx). 

ex  pott  faeto  consideration {   marriage;   Registry 

Acts.    Booley'e  ^ttoAs.— B.  141. 
construction  of;  limitation  of  estate  tail    Denny' t 

B»tale.~l63. 
usury ;   fraud ;   undue  influence  by  brother-in-law 

over  slatcp-in-law.    Bvane  ▼.  doeihe. — ^R.  118. 
preparing,  without  having  oonveyamoing  Uoonoe ;  27 
Vict.  s.  8.    Anon. — Mia.  618. 
Somiaile  (see  Hutband  and  Wtfe). 

Ejectment  (see  Juriidiction). 

on  title,  by  tenant  in  oranmon  to  recover  share ; 
Civil  Bin  Court ;  23  A  24  Viot,  c.  164,  s.  72. 
Aforonty  v.  Moraney. — R.  136. 
for  non-payment;   demurrer;  traverse  of  tenanqr. 
Campion    v.    Campion. — B^    147;    Billing   t. 
Arnold. — Mia.  460. 
Election,  parliamentary ;  petition ;  recrimination  by  res- 
pondent ;    time   for   serving   list   of   objections ; 
Snnday ;  day  of  service  ami  of  triaL    Jo/yee  v. 
aD<mneU.—BL  113. 

returning  officer ;  action  for  penalties. ▼. 

Xan^^— Mis.  422. 
Evidence  (see  HuAaad  and  IVife). 

cross  examination  of  witnesses,  before  whom  to  be 

taken.    Brtelin  v.  Bodgen*. — B.  110. 
witness  out  of  jurisdiction  ;  ernes  OTamination  ;  ap- 
pointing special  examiner.    Saithey  v.  Alexan- 
der.—^ 169. 

fraud  chai^ged  by  bill  in  equity ;  where  not  sustained,  re- 
lying on  other  grounds.    Bvtne  v.  Oo(Jr. — R.  118. 

Oarnishee  ;  attaching  judgment  debt ;    costs  not  taxed. 
Webb   V.   Qnmi;   Reynoldi  v.  Gravei  (C.   P.)— 
Mia.  885. 
money  lodged  under  garnishee  order  in  Court  of 
Comnion  Pleas  ;  subsequent  garmshee  order  in 
Queen's  Bench,  and  motion  by  judgment-credi- 
tor to  draw  money ;  jurisdiction.    Curtin  v.  Pitt- 
gertUd—Uia.  472. 
Qensral  Ordets  (sue  Election  j  BUli  of  Bxehange  Act). 

relaticg  to  business  in  Masters'  offices. — ^Mis.  481. 
Greyhound,    keeping    without   qualification.      Riutdl   T. 

Buryer. — Mi».  416. 
Guardian  (see  Banh-uptcy'), 

ad  litem,  to  lunatic  not  so  found  by  inquisition; 
affidavit  as  to  nnroundneaa  of  mind.  Wateon  v. 
KnUam.—V..  167. 

Ebbeas  corpus  ad  test. ;  affidavit  of  attorney  that  witness 
can  give  material  evidence.  Barrajfi  v.  OreAam,. — 
Mis.  486. 

Homicide ;  negligent  driving ;  onus  of  proof.  R.  ▼. 
CavenMM. — Mis.  416. 
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Horse-race  ;  conditioas ;  weight  for  age  ;  alteration  of  con- 
ditions ;  recovery  of  stakes.    Woods  v.  OaUagher. — 
R.  124. 
Hosfaaad  and  wife  ;  protection  of  wife's  property  acquired 
subsequent  to  desertion  j  drawing  money  out  of 
Coart ;  notice  to  hiisband.    Se  Dundat't  Trmt— 
R.117. 
wife's   eamingH  ;    Married   Woman's   Prop.    Act ; 
action  for  breach  of  contract    Sununeri  y.  The 
OUy  Banlc—Uvi.  407. 
divorce  a  moua  tt  thoro ;  domicile ;   iurigdiotion. 

Qm»  ▼.  (?tUM.— Mis.  414. 
action  by,  for  injuries  sustained  by  wife  throu^^ 
defendant's  nogligenoe ;  evidenoe  of  wife ;  decla- 
rations of  injured  person  to  physician.     JSarri- 
man  v.  Stcrae. — Mis.  465. 


Injunction  ;  action  of  trespass  ;  setting  np  tenancy  created 
by  a  receiver  ;  assertion  of  doubtful  equity.  Hughet 
v.  D'Arcy.—^.  130. 

Interpleader ;  real  estate.    Oardiner  v.  Hindi. — Mis.  401. 

Judgment  (see  Arrangement). 

setting  aside  regular ;  fatality  ;  affidavit  of  merits. 
Oriffin  V.  Mayor  of  Dublin.— Si.  123. 
Jurisdiction  (see  Debtor!  Act;  Oamithee ;   Btuband  omd 
Wife ;  Bankruptcy;  Temporary  ban;  Magiarate). 

Iianded  Estates  Court :  (see  Limitaiioni.) 

jnrisdiction   to   decide  questions   of  law  and   title. 
Denny'e  Sttate.—R.  153. 
Landlord  and  tenant ;  L.  &  T.  Aot,  1870,  >.  69 ;  tenancy 
for  a  year  certain  j  notice  to  qnit.     Wright  y. 
Traeeg.—B..  142. 

yearly  tenancy  created  after  passing  of  L.  &  T.  Act, 
1870 ;  improvtonent  during  previous  tenancy 
under  lease  ;  unexhausted  manure  ;  demand  of 
increased  rent ;  offer  of  arbitration  ;  compensa- 
tion for  disturbance ;  unreasonable  conduct  of 
landlord  or  tenant,  what  constitutes.  Kinnerh 
v.  HaU.—B.  160. 

compensation  for  disturbance  |  Ulster  custom ;  pur- 
chaser of  tenant's  interest  with  notice  that  he 
would  not  be  accepted.  Lapjun  an<i  Little  v. 
Cooie  {App.). — Mis.  416. 

compensation  for  disturbance ;  discretion  of  Chair- 
man as  to  amount  awarded ;  reviewing  on 
appeal.  Lord  Mountmorrii  y.  MamUlon  and 
Kpne.—WB.  486. 

compensation  for  disturbance ;  maviinum  allowance ; 
tenant  not  in  aotnal  occupation.  M'Nali  v. 
Adami. — Mis.  601. 

compensation  for  diatorbsnoa;  town-park,  not  so 
named.     WHton  v.  Earl  of  Ai>tinm. — Mis.  601. 

L.  it,  T.  Act,  1870,  S;  68 ;  L.  4  T.  Act,  1860,  s.  6 ; 
alternative  notice  to  quit.  Ferguton  v.  Dalg. — 
Mis.  501. 

change  of  tenants'  names  in  rent-reoeipta;  evidence  ; 
new  tenancy ;  transfer  of  previous  lights. 
Sourke  v.  Bourke, — Mis.  602. 

tenancy  in  common ;  notice  to  quit  not  signed  by 
each  of  two  tenants  in  common.  Moroney  v. 
Moroney. — B.  136. 

tenancy  until  six  months'  notice,  but  at  least  for 
three  years  ;  option  to  renew ;  notice  to  quit, 
expiring  with  a  year.  CkirbvM  v.  Naughtm. — 
Mis.  496. 

trespass ;  defence,  setting  up  tenancy  created  by  a 
receiver;  injunction.  Hughay.  Uairey. — B.  130. 
Libel  (see  Arneadment). 

justification ;  privilege  ;  libellous  matter  in  munici- 
pal election  petition,  prepared  but  not  presented  ; 
publication  ;  truth  of  statements  not  averred  in 
plea.  Olea^  v.  Lem.han.—Yi,  146. 
limitations,  statute  of;  effect  of  petition  for  sale,  by 
owner,  in  Landed  Estates  Court  Nixoii* 
e$tate.—:R.  111. 


BSagistrate  (see  Trade  Union  ;  Mandamut). 

dediniog  jurisdiction ;  re-hearing ;  fi'esh  evidence  ; 

reducing  to  writing  evidence  tendered.   MvtjAy 

▼.  y«.  of  Oo.  Dublin.— &.  184. 
trover  ;  jurisdiction  to  arder  delivery  of  goods  or 

their  valnei. — Oramer  A  Oo.  v.  Morion.— Mm. 

60S. 
Mandamtis ;    magistrates    refusing    to    issue    summons ; 

previous  summons  dismissed  without  prejudice. 

A  V.  /'«.  of  Meatk.—M\a.  416. 
Marriage  (eee  Suiband  and  Wife;  Will;  Deed). 
Misrepresentation  (see  Sale  of  Ooodi). 

Negligence    (see    Pleading;    Bomieide;    Huiband    and 
Wife). 
of   captain    of    merehant-ahip :    injury    to    sailor ; 
liability  of  owner.     Bameay  v.  Quuut. — R.  149. 

Pleading  (See  Amendment). 

covenant ;  traverse  of  making ;  duplicity.     ConaeU 

V.  Dillon.— R.  116. 
action  under  Lord  Campbell's  Aot;   traverse  that 
negligence  was  cause  of  injuries ;  contributory 
negligence;    setting  aside    pleas.       Weiton   v. 
Hunt.—'R.  115. 
money  had  and  received,  where  it  lies  ;  horse-race 
stakes.     Woodt  v.  Gallagher.— Vl.  124. 
Poor-rate;   exemption   of  bnildiog   for  public   purposes;- 
town-hall.      Sligo    Board    of    Quardiane    v. 
ITynne.— Mis.  472. 
Presentment ;    to  county    surveyor  for    works    executed 
under  his  direction ;    forms  of   presentments. 
Xe  North  Tipperary  Presentmentt.—'B,  116. 
coroner's  inquest ;  death  of  inmate  of  workhouse ; 

fee  to  medical  officer.     A  non. — Mis.  375. 
ootmty  printing ;  lowest  tender  ;  discretion  of  grand 

jury  as  to  acceptance.    Anon Mis.  876. 

Principal  and  agent ;  agent  responsible  for  misfeasance  of 
duty,  for  wbiob    principal,    also,    responsible. 
Harrinuin  v.  Stowe. — Mia.  465. 
Privilege  (see  ZtAd  ;  Production  of  Documentt). 
Probate  Court  (see  Administration). 

mode  of  trial ;   framing  of  issues ;   trial  by  jury. 

Isaac  V.  Orant. — Mis.  401. 
attesting  witness  refusing  to   make  any   affidavit ; 
subpoena  ad  test.    Goods  of  Dorgam.— iiia.  i86. 
Production  of    documents;   co-defendants;   solicitor   and 
client;    privilege.    5»»iey    v.  Alexander.— a. 
157. 
Receiver  (see  Injwaction), 

appointment    of ;    delay ;    eve    of   long    vacation. 
Kearney  v.  0' Flaherty. — K.  167. 
Registry  Acts ;  settlement  charge  on,  though  not  conveying 

laud;  priorities.    Estate  of  Dooley.—  Vi.  \i\. 
Remittal  of  action  to  inferior  court ;  striking  out  count  in 
detinue ;  visible  means.    Barry  y.  doss. — R.  124. 
under  C.  L.  P.  Act.,  1870,  s.  6,  though  notice  of 
motion  framed  under  s.  6.     Macdermot  v.  Cox, — 
Mis.  448. 
question  of  titie ;  visible  means.    Stamp  y.ffidieii. — 
Mis.  485. 

Sale    of    goods;    misrepresentation   of   ownership;    true 
owner  reclaiming ;  recovery  of  price  from  vendor. 
Thompson  v.  Gamble. — Mia.  500. 
by  auction  ;  piano  hired  on  "  three  years'  system  ;  " 
absolute  sale  by  hirer,  before  payment  of  last 
instalment ;  trover.    Cramer  and  Oo.  v.  Morton. 
—Mis.  503. 
Solicitor  (see  Costs  ;  Production  of  Doeumenti). 

renewal  of  certificate ;  conveyancing  without  licence ; 
non-statement  in  affidavit    &  Parsons.— Mia. 
610. 
Special  jury,  certificate  for ;  delay  in  anplication.     Ooote  v. 

Meredith.— Uia.  449. 
Statute  of  Limitations  (see  Limitations). 
Substitution  of  service ;  plaintiff  residing  abroad ;  service 
through  registered  letter.    £eUy  v.  Mason. — Mia 
472. 
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Temporary  ban,  waiver  of ;  ejectmant  on  title  ;  jnrinliction 
of  judge  on  drcmtw     Comyn  v.  Comyn. — His.  375. 

Trade  onion ;  claim  by  member  for  payment  of  a  mok 
allowanoe ;  jnrisdiction  of  magistrate.  M'Queen 
T.  Quirk.— Mia.  893. 

Trastee-^  Charily). 

Venoe^  change  of;  oomtty  where  oanae  of  action  aroee. 
ffTooU  T.  jfuOoil.— Mis.  876. 

'VfW.  (aeeiVoiafe;  Adtamitlration ;  Ltmitaiiont.) 

bequeat ;  condition  in  resixaint  of  marriage ;  consent 
of  tllird  person ;  testator  consenting  In  his 
life  time  to  a  maniage,  and  the  marriage  taking 
place  after  his  deatii.  Lowry  t.  PaiOtnon. — 
B.  109. 
construction ;      "property "    passii^    real    estate. 

Manftuy  v.  Moroney. — R.  186. 
construction;    bequest  for  "sole  use  and  benefit." 
Re  Flgrm B.  112. 


IRISH  JtJRIES. 

A  blue-book  has  jast  been  issued  which  illustrates  in  a 
very  striking  and  painful  manner  one  of  the  great  difficol- 
tiae  of  Irish  administration.  There  are  soma  things  which 
a  Government  can  do  for  a  cotmtty,  and  there  are  other 
things  which  the  people  alone  can  do  for  themselves.  In 
the  latter  category  mast  be  placed  trial  by  jury.  A 
Government  can  supply  judges,  but  the  working  of  the 
jury  system  demandjg  the  loyal  and  intelligent  oo-opeiation 
of  the  people.  If  that  is  wanting,  the  whole  thing  breaks 
down.  It  has  been  said  that  tiie  object  of  the  British 
ConstitatioD  is  to  bring  twelve  men  into  a  box,  and  Ireland 
has  enjoyed  the  application  of  this  sacred  principle.  It  is 
obvious,  however,  that  the  value  of  tiie  system  depends  in 
a  great  degree  on  the  conduct  of  the  twelve  men  when  they 
have  thus  been  brought  together.  The  theory  of  trial  Jby 
jury  MBUraee  the  competence  and  honesty  of  the  persons 
Ti^o  compose  the  jury  ;  but  even  the  most  fanatical  idolater 
of  the  institntion  would  scarcely  deny  that  the  consequences 
are  likely  to  be  duastroua  if  the  jurors  fall  below  the 

anisite  standard  of  character  and  intelligence.  It  was 
li  that  the  lower  classes  in  Ireland  could  not  be  required 
to  have  confidence  in  the  administration  of  justice  unless 
they  administered  it  tfaemselvee.  This  experiment  has  now 
been  in  force  for  a  year  or  two,  with  the  most  deplorable, 
though  most  natural,  results ;  and  anybody  who  wishes  to 
undentand  the  paralysis  and  perversion  of  juBtice  whioh  at 
raesent  prevails  in  Ireland  cannot  do  better  than  study  the 
Report  of  the  Committee  of  the  House  of  Commons  on  the 
Irish  Jury  System  which  has  just  been  published. 

The  first  witness  examined  was  Mr.  Hamilton,  an  Irish 
barrister  who  hae  had  great  experience  on  the  subject.  He 
told  the  Committee  that  there  was  really  no  such  thing  as 
trial  by  jury  in  Ireland,  and  that  even  the  fiction  of  it 
would  disappear  under  tiie  slightest  strain.  The  last  two 
years,  he  said,  had  been  quiet,  but  "  in  case  of  any  agita- 
tion or  disturbance  you  would  have  to  suspend  trial  by  jury 
altogether."  The  result  of  the  present  system  had  been  to 
put  "  a  mass  of  prejudice,  ignorance,  and  disaffection  on  the 
panel."  In  ordtnary  cases  the  juries  simply  did  what  the 
judge  directed  ;  but  in  cases  where  there  was  any  agrarian 
or  other  disturbing  element  there  was  usually  no  finding. 
The  lower  dass  of  jurors  were  either  terrified  by  the 
Ribbonmen  or  were  friendly  to  them  ;  and  there  was  "  to  a 
considerable  extent  a  sympathy  with  crime"  on  the  part  of 
jories.  Mr.  W.  Onnsby,  nub-sheriff  of  the  oonnty  and  city 
of  Dublin,  gave  similar  evidence.  Juries  were  hopelessly 
ignorant,  and  it  would  be  better  to  abolish  them  altogether 
uan  go  on  with  the  present  system.  Mr.  West,  Chaiiman 
of  Wexford  County,  pointed  out  that  the  tendency  of  the 
existing  system  was  to  introduce  class  feeling  into  the  jury- 
box.  A  gentleman  in  his  county  fired  four  pistol-shots  at 
another,  but  the  accused  was  represeotrd  as  "  a  favourite  of 
the  people,"  and  got  off  easily.  His  attorney  said,  "  I  pot 
the  friexe-coated  gentiemen  on  the  plaintiff,  and  made  him 
consent  to  a  plea  of  gnifty  for  a  conun»n  assault."  In  short, 
^agreements  and  acquittals  in  the  teeth  of  evidence  are  of 
frequent  occurrence.     Mr.  De  Moleyns,  Chairman  of  the 


county  of  Kilkenny,  thought  there  was  a  feeling  among  the 
lower  sort  of  jurors  that  "  they  wore  one  class  "  with  the 
prisoners,  and  that  they  had  strong  sympathies  with  them. 
He  added  that  jurors  were  systematically  canvassed  by  the 
friends  of  piisoners,  and  were  "exposed  to  injuries  in 
different  ways  whioh  we  hardly  appreciate."  Mr.  Leahy, 
Chairman  of  the  county  of  Limeridc,  stated  that,  vrith  the 
new  jurors,  there  was  the  greatest  difficulty  even  in  the 
clearest  cases  in  getting  a  verdict  at  all.  They  made  all 
sorts  of  excuses  for  disagreeing— that  nobody  actually  saw 
the  crime  committed,  that  there  was  only  one  witness,  and 
that  was  not  enough,  and  so  on.  Id  one  case  a  juror  sent  a 
doctor's  certificate  of  his  inability  to  attend,  but  he  after- 
wards turned  up  because  be  had  been  canvassed  by  the 
friends  of  a  prisoner  to  try  to  get  him  off.  Mr.  Uolton, 
Crown  Solicitor  for  Tipperary,  mentioned  a  case  in  which 
one  of  the  jurors  was  drunk,  and  another  was  found  to  have 
just  come  horn  efrom  seven  years'  penal  servitude  for  cattio- 
stealing.  He  also  confirmed  other  witnesses  as  to  the 
frequency  of  bad  acquittals — "sixteen  at  Clonmel,  and 
fourteen  of  them  as  bad  acquittals  as  could  be  pronounced." 
Cases  of  murderous  violence  were  frequentiy  reduced  by 
juries  to  mere  ordinary  assaults.  The  common  cry  to  jorors 
on  going  into  the  box  was,  "Go  in  and  free  the  boys.'  The 
praotlce.of  canvassing  jorors  was  "becoming  quite  alarming 
in  Tipperary,"  and  persons  supposed  to  have  influenoe 
were  taken  on  cars  round  the  country  canvassing  jurors. 
Mr.  Boyd,  another  Crown  Solicitor  in  Tipperary,  reported 
that  canvassing  was  very  largely  practised  there,  and 
"very  extraordinary"  verdicts  were  often  given.  In 
Kildsre  a  juror  dedared  that  he  could  not  find  a  prisoner 
guilty  under  any  circumstances,  because  "  he  might  himself 
be  guilty  of  the  same  to-morrow."  In  Ennis  there  was  a 
case  of  shooting  with  intent  to  murder.  The  blunderbuss 
exploded,  and  the  asaassiii's  band  was  blown  off,  and  was 
produced  in  evidence.  The  man  was  aoquitted  by  a  jury, 
many  of  whom  "  had  come  twenty  miles  to  try  the  boy," 
and  who  immediately  adjourned  with  his  friends  to  a 
publie-bouxe  to  celebrate  the  event.  The  prisoner  himself 
is  said  to  have  asked  for  his  hand  back,  and  the  judge 
remarked  that  he  might  as  well  have  it. 

Mr.  Murphy,  Senior  Crown  Prosecutor,  Dublin,  stated 
that,  as  fiv  as  his  experience  went,  in  any  case  of  agrarian 
outrage,  faotion  fight,  or  serious  assault  between  faimem  or 
farmers'  sons,  and  so  on,  there  was  very  little  ose  in 
prosecuting  in  a  great  part  of  the  South  of  Ireland  at  the 
present  time.  At  New  Pallas,  in  the  county  of  Limerick, 
for  instance,  the  population  is  divided  by  an  old  feud  about 
the  age  of  a  bull  into  what  are  called  factions  of  "  Tfaree- 
years-old  "  and  "  Four-year-oldu  ;"  and  "  terrible  crimes, 
not  merely  savage  assatilts,  but  brutal  murders,  have 
oocurred,  and  very  recently."  Yet  there  is  a  difficulty  in  re- 
pressing  these  outragei>,  because  juries  will  not  oonvict.  Per- 
haps the  strongest  evidence  as  to  the  incapacity  of  the  Irish 
juries  is  that  given  by  Baron  Deasy.  In  Sliijo,  he  said, 
there  was  a  case  of  ejectment  on  notice  to  quit ;  the  notice 
was  the  only  point  in  the  case,  and  was,  in  fact,  admitted. 
But  the  counsel  for  the  defendant  got  up  and  implored  the 
jury  to  stand  between  an  oppressiva  landlord  and  the 
widow  and  orphans ;  and  the  consequence  was  a  verdict  for 
the  defendant,  in  opposition  to  the  directions  from  the 
judge.  The  "poor  widow"  in  this  case  was  a  lady  of 
lai^  fortune,  with  a  town-house  in  Merrion-square  and 
another  house  in  the  country,  and  the  oppressive  landlord 
was  merely  faying  to  get  back  his  own  property.  In  Galway 
the  state  of  things  is  sMd  to  be  truly  deplorable.  Out  of  a 
panel  of  266  jurors,  "not  one-fifth  were  oiqukble  of  trying 
any  case  whatever,  civil  or  criminal.'*  In  a  case  of  sheep- 
stealing,  the  prisoner's  counsel  challenged  every  man  who 
was  decentiy  dressed  and  seemed  intelligent;  the  Crown 
objected  to  the  ragamuffins ;  and  "  tbe  result  was  that  we 
went  throngh  the  whole  of  tbe  26S  names  without  being 
aUe  to  get  a  jury."  Ultimately  some  "satasides"  were 
taken  in,  but  a  verdict  could  not  be  got  after  all.  In  an 
action  for  trespass,  as  to  the  facts  of  which  there  w>u>  no 
dispute,  the  jury  would  not  agree  to  find  any  damages ; 
"perhaps,"  says  Baron  Deasy,  "because  they  tiioughtthat 
the  plaintiff^  being  an  hotel  keeper,  had  no  right  to  have 
land  at  alL"  In  another  case  a  son  had  murdered  his 
&ther  and  signed  a  confession,  but  his  counsel  argued  that 
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the  confemion  was  dictated  by  a  sentiiuent  wliioh  especially 
animates  the  Iriih  breast,  a  sense  of  filial  affeotion,  and 
that  he  had  made  it  to  screen  Ids  mother,  an  old  woman 
aged  eighty,  who  was  too  feeble  to  lift  bur  hand.  The 
prisoner  was  acquitted. 

It  is  clear  from  this  evidence  that  a  very  great  mistake 
was  committtd  in  introducing  a  lower  class  of  jurors  into 
the  box.  It  is  not  merely  that  many  of  these  men  are  too 
ignorant  and  stupid  to  understand  the  nature  of  the  cases 
which  they  haTe  to  try,  bat  that  they  act  under  the  impres- 
sion that  they  have  been  brought  there  to  take  care  of 
themsdve*  as  a  class,  and  to  see  that  "  pour  men  "  come  to 
no  hsfm.  Mr.  Serjeant  Armstrong  defended  the  chuige  in 
the  system  on  the  ground  that  "he  would  do  anything  to 
satisfy  the  men  in  the  dock  tiiat  they  were  to  get  a  fair 
trial ;"  and  he  drew  a  touching  picture  of  a  jury,  "  with 
not  so  mnoh  as  a  necktie,  hardly  a  shirt"  among  them, 
trying  a  prisoner  of  the  same  rank,  but  "  dreaseid  up  a 
Uttle  for  the  oocarion."  He  had  observed,  he  said,  the  good 
moral  effect  of  a  verdict  found  by  such  men,  who  were 
really  the  peers  of  the  prisoner.  "A  general  sigh  goes 
through  the  gallery  when  they  find  that  peasant  has 
convicted  peasant."  There  is  no  doubt  a  certain  amount  of 
truth  in  this,  and  it  is  of  the  utmost  importance  that  men  of 
the  lower  classes  should  be  oonvinoed  that  they  have  the 
same  chance  of  being  fairly  tried  as  other  people.  But  it  is 
rather  a  dangerous  experiment  to  put  into  the  hands  of  the 
lower  clanMB,  eapedalW  when  the^y  are  so  ignorant  and 
pnsiudioed  as  those  of  Ireland,  the  power  of  thwarting  the 
efforts  of  jnatioe  to  reach  criminals  in  their  own  rank  of 
Hfe ;  and  it  is  evident  that  this  is  ttie  use  wluoh  a  great 
msmy  of  the  new  jarors  have  made  of  their  privilege.  The 
question  is,  what  is  to  be  done  when  peasant  will  not 
oonvict  peasant,  or  give  a  verdict  against  one  in  a  civil 
suit  when  his  antagonist  belongs  to  a  higher  class  I  In 
addition  to  the  case  of  the  poor  widow  with  a  town  and 
country  house.  Baron  Deasy  mentioned  three  similar  oases 
which  were  called  before  him,  bnt  very  soon  after  the  jiuy 
was  sworn  the  landloids  compromised  with  their  tenants 
rather  than  go  on ;  and  he  added  that  he  thought  it  not 
improbable  tbat  this  was  on  account  of  the  appearance  of 
the  jury.  It  is  not  surprising  that,  after  hearing  this  testi- 
mony, the  Select  Committee  should  have  arrived  at  the 
otmclasion  that  Uie  qualification  of  Irii-h  jurors  was  too  low, 
and  that  the  system  required  amendment  It  is  possible 
that  some  of  the  alterations  proposed  may  have  a  good 
effect ;  bnt  in  the  meantime  a  vast  amount  of  miuhief  has 
been  done,  and  it  is  to  be  feared  that  any  attempt 
thoroughly  to  reform  the  system  will  be  keenly  resisted. — 
Saturday  Seviem. 


THE  FUTUEB  OP  THE  PROFESSION. 

Bather  by  the  force  of  rarcnmstances  than  by  the  fault  of 
•ny  partdcular  individual  or  class  of  persons,  the  legal 
profession  has  been  hitherto,  and  still  continues,  divided 
into  two  great  branches,  with  a  strong  line  of  demarcation 
between  them.  The  bar,  which  is  commonly  known  as  the 
upper  branch,  and  the  solicitors,  or  lower  branch  of  the 
profession,  although  working  wvll  and  harmoniously  togetiier 
at  present,  are  gradually  so  changing  their  relative  positions 
that  their  intireaM  are  likdy  at  no  distant  period  to  clash 
with  one  another.  In  former  timea  it  is  easy  to  nnderstand 
why  such  a  broad  distinction  sprang  up  between  the  bar 
and  the  soUciton.  It  was  purely  a  question  of  education, 
and  consequently  of  social  standing.  Barristers  in  former 
days  were  most  invariably  the  sons  of  gentlemen  who,  after 
beii)g  sent  to  one  of  the  universitieR,  came  up  to  London,  to 
finish  their  education  at  one  of  the  inns  of  court ;  and, 
even  if  they  were  not  gentlemen  by  birth,  they  usually 
went  tbroogn  a  university  course,  and  their  legal  education 
was  completed  among  a  class  who  came  within  that  denom- 
ination ;  and  consequently  such  men  acquired,  probably 
more  tenaciously  than  those  bom  to  it,  the  class  feelings 
•nd  prejudices  of  their  companions.  On  the  other  hand,  an 
attorney  or  solimtor  educated  beyond  the  necessary  practice 
of  his  profession  and  a  certain  smattering  of  law,  waa  a 
rarity ;  although,  periiaps,  an  exception  ought  to  be  made 
in  favour  of  conveyancing  knowledge,  which  at  all  times 
ieeuii  to  have  been  consideimble  among  attorneys,    Thia 


state  of  things  necessarily  resulted  from  the  way  in  which 
attorneys  were  in  former  days  educated.     Articled  at  an 
early  age  to  a  country  praoUtioner,  they  had  had  no  oppor- 
tunity for  an  advanced  education  ;  the  only  chance  they 
had  of  acquiring  any  knowledge  beyond  what  they  could 
pick  up  at  their  master's  desk  was  such  as  they  obtained 
during  the  period  that  they  were  up  with  the  London  agents, 
m  obtaining  their  admissions.     Such  a  oonne  of  study — 
although  it  may  have  produced  a  hardworking,  respectable 
class  of  men,  a  man  who  might  be  thoroughly  respected  in 
the  neighbourhood  in  which  he  lived — was  not  calcalatsd 
to  form  charactegts  which  could  force  themselvo  before  the 
public  in  such  a  way  as  would  put   attorneys  upon  aa 
equality  with  their  better  educated  bratbren  of  the  bar. 
Now,  however,  much,  if  not  all  of  this  is  changed,  attorneys 
as  a  body,  are  men  as  well,  if  not  better,  ednci^ed  than  the 
bar.   Both  branohea  of  the  profession  contain  men  who  oonld 
not  by  any  pretence  be  called  educated  men,  whilst  there 
are  a  few  m  each  branch  who  would  far  outstrip  their  com- 
peers ;  but  taking  each  branch  as  a  whole,  it  eannot  be  said 
at  the  present  day  that  the  class  of  men  to  be  found  in 
either  differs  materially  from  that  to  be  found  in  the  other. 
As  a  rule  barristers  and  solicitors  have  had   the  same 
preliminary  education,  and  it  is  only  when  they  begin  to 
enter  npon  the  training  required  for  their  respective  branoliea 
that  their  education  differs,  and  that  training  is  gradually 
becoming  more  and  more  assimilated.    The  bar  are  supposed 
to  devote  their  peculiar  attention  to  the  stody  of  the  tbeary 
of  the  law,  and  to  the  application  of  that  theory  of  fitets 
snpplied  to  them  by  the  attorneys ;  whilst,  on  ike  otlicr 
band,  the  sttomeys  undertake  the  praetioe  of  the  law,  and 
thia  praotice  necessarily  involves  great  labour  and  leaves 
little  time  for  the  aoqninng  •  deep  knowledge  of  the  theo- 
retical part  of  their  prafession.    But  now-a-days  solicitors  are 
perforce  obliged  to  learn  not  only  the  practice  but  also  the 
theory.     With  the  increase  of  jurisdiction  of  the  County 
Conrts  an  important  class  of  business  has  sprung  up,  which  is 
managed  exclusively  by  solicitors,  who  have  to  act,  not  only 
in  the  capacity  in  whidi  they  vrare  formerly  accustomed  to 
act,  but  also  as  advocates  ;  and  thia  new  labour  which  baa 
come  upon  them  has  necessitated  the  careful  study  of  Oat 
which    has    been    hitherto   looked  upon   as  the  peooliat 
province  of  a  barrister.    A  solicitor  living  in  the  country, 
and  even  many  living  in  London,  must  nowadays  combine 
many  qualities  if  he  wishes  to  command  sncoess.     He  most 
be  a  master  of  the  practice  of  bis  profession,  he  mnst  be  a 
good  advocate,  bnt  above  all,   he   must  be  an  accurate 
lawyer,  in  the  Rtrict  sense  of  the  word.     Nor  is  the  modem 
tendency  to  throw  open  the  conrts  to  aoUcitoia  likely  te 
decrease,  for  in  the  report  of  the  Judicature  Commission  en 
public  prosecutors  there  is  a  suggestion  that  solidturs  shonld 
have  the  right  of  audience  at  quarter  sessions.    It  will  thus 
be  seen  that  soliciton  are  acquiring  many  right's  ""^  *^^ 
baring  impoiu-d  upon  them  many  doties  which  have  hither- 
to been  looked  upon  as  the  particular  property  of  the  bar. 
The    question    then    naturally  arises,   are    not    soticitOT* 
desirous,  and  have  they  not  the  r^ht,  and  are  tliey  not 
well  fitted  to  share  in  the  rewards  which  are  now  usually 
given  to  the  Bart    That  they  are  desirous  there  can  be 
no  doubt  from  the  numerous  complaints  that  sppear  day 
by  day  of  the  giring  of  offices  to  the  Bar  whidi  should 
properly  go  to  solicitors.     That  they  have  the  right,  we 
must  fully  admit  and  maintain,  prorided  they  show  them- 
selves to  be  properly  qualified.     Every  person  who  enters 
into  a  profssfion  goes  into  it  with  the  hope  of  getting  an 
adequate  reward  lor  it ;  and  although  a  good  practice  may 
be  satisfactory,  it  is  not  so  satisfitctory  as  when  the  praoti- 
tioner  has  a  prospect  of  obtMning,  after  some  yean,  an 
office  which  shall  be  some  nibktantial  reward.     It  is  a  well 
recognised   principle  in  every  country  that  fitness  for  an 
office  gives  a  right  to  compete  for  that  office.     There  can  be 
no  doubt  that  aa  great  a  number  of  solicitors  are  fitted  for 
many  offices  which  tl>ey  might  properly  fill  aa  there  an 
members  of  the  Bar  so  6tted.    For  instance,  why  shonld 
not  County  Court  Judgeships  be  thrown  open  to  suhcitorst 
It  is  not  likely  that  a  solicitor  would  be  appointed  to  such 
an  office  unless  he  were  pectiliarly  fitted  for  it ;  bnt  there 
are  numbers  of  solicitors  who  are  fitted  to  hold  that  office^ 
and  who  would  be  very  willing  to  acoept  the  appointment, 
even  if  the  salary  be  less  ttian  the  income  tliey  derive  fiom 
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their  practice.  Why  should  not  County  Court  Registrars, 
who  now  do  half  the  work  of  the  County  Courts,  have 
promotion  open  to  them!  But,  besides  County  Court 
Judgeships,  there  are  a  great  number  of  inferior  offices,  and 
will  be  still  a  greater  number  with  the  new  Act,  which  are 
now,  and  will  be, , unless  soma  action  is  taken,  conferred 
upon  the  Bar,  This  action,  whatever  it  may  be,  should  be 
taken  at  once  by  the  solicitors,  and  no  time  neems  more 
suitable  than  the  present. 

As  we  have  dften  pointed  out,  solicitors  do  not  act 
sufficiently  together ;  there  is  a  great  want  of  united  action 
on  their  pnrt.  It  is  to  this  deficiency  alone  that  must  be 
attributed  the  want  of  influence  that  causes  appoint- 
ments and  positions  to  be  distributed  among  the  Bar,  of 
which  solicitors  would  otherwise  get  a  share.  If  there 
were  some  unity  of  education,  some  body  of  which  all 
solidton  must  be  members,  some  thing  properly  to  repre- 
sent tbem,  they  would  more  surely  succeed  in  impressing 
their  claims  upon  the  authorities  and  the  public,  and  in 
obtaining  their  fair  share  of  the  rewards  of  the  Profession. 
A  banister  cannot  acquire  the  right  to  practise  without 
having  passed  tiirough  and  being  a  member  of  an  Ion  of 
Court.  That  Inn  is  his  representative.  Attack  the  Bar, 
and  you  attack  a  corporate  body,  which  has  means,  funds, 
and  talent  to  defend  itself.  Offer  to  deprive  the  Bar  of  any 
of  its  offices  or  privileges,  yon  attack  not  one  man,  but 
many,  so  united,  and  consequently  so  inflaeutial,  that  the 
attack  is  useless.  Why  should  not  solicitors  be  similarly 
united  !  We  do  not  write  in  antagonism  to  the  Bar,  bat 
merely  for  the  purpose  of  advocating  the  interest  of  solicitors 
in  these  matters  in  which  they  have  a  right  to  advancement 
equally  with  the  Bar.  We  have  been  rather  astonished  to 
see  how  little  support  has  been  given  among  solicitors 
generally  to  the  School  of  Law  advocated  by  Lord  Selborne. 
Such  an  institution  oSers  the  foundation  of  the  very  society 
which  solicitors  ought  to  seek  to  form.  The  proposed 
school  is  intended  to  be  a  species  of  nniveisity  of  law  with 
the  Inns  of  Court  as  its  colleges.  But  it  is  intended  that 
persons  wishing  to  be  admitted  as  solicitors  should  pass 
examinations  snd  take  degrees  in  this  same  school.  If 
•oHciton  would  take  the  matter  up  and  interest  them- 
selves in  the  proponed  school  they  might  form  a  united 
body  just  as  the  luns  of  Court  are  in  themselves  united. 
They  might  make  another  ion  of  court  as  a -fifth  college 
in  the  proposed  university,  and  admit  to  this  inn  only 
intended  solicitors.  Such  a  scheme  would  require  money, 
but  with  the  immense  number  of  solicitors  there  are 
throoghont  England  a  very  small  donation  from  each  would 
raixe  the  neoesrary  funds.  But  more  important  than  money, 
the  scheme  would  require  management.  The  proper  persons 
to  enter  upon  such  an  underti^ing  are  obviously  ute  law 
societies  throughout  the  kingdom.  If  these  would  take  up 
and  discuss  tbe  question,  and  appoint  proper  persona  to 
negotiate  among  solicitors  themselves  and  with  the  author- 
ities, no  serious  difficulty  need  be  encountered.  Again,  in 
■nob  a  matter,  a  local  habitation  is  no  mean  consideration. 
One  of  the  first  things  that  would  be  necessary  to  the  united 
body  of  solicitors  would  be  a  college,  hall,  inn,  or  some 
place  which  would  be  capable  of  oontsining  within  itself 
rasidenoea  for  students,  oonvenienoes  for  meeting  of  mem- 
bers, and,  in  fact,  other  thiugs  which  are  usually  found  in  a 
eidlege  or  inn  of  court.  Such  is  a  rough  sketch  of  a  plan 
which  might  be  adopted  by  solioitois  for  strengthening 
their  pcdtioa  and  assarting  their  lights  ;  and  something  of 
this  nature  ought  to  be  done,  otherwise  there  is  little  ohance 
of  anyone  outside  the  profession  stepping  out  of  his  way  to 
naae  then  op.  If  they  do  not  help  themselves  they  will 
not  be  helped  by  other  people.  The  Bar  are  sufficiently 
■atisfiad  with  the  present  state  of  things,  the  outside  public 
will  not  intorsst  themsalves  m  the  supposed  vrrongs  of  the 
lawyers,  unless  the  latter  are  in  a  position  to  bring  their 
grievances  bsibre  the  public  in  such  a  way  that  they  cannot 
be  refused  a  hearing,  and  to  onnvince  the  authorities  that 
tliay  are  well  fitted  for  promotion.  This  can  only  be  done 
by  dacidad  action ;  to  resort  at  onoe  to  this  action  we  advise- 
thesoUciton. 

The  future  of  the  Bar  we  have  not  dealt  with.  It  is 
pretty  well  assured  so  long  as  they  remain  a  separate  and  a 
bighir  branch.  The  Bar  has  little  to  complain  of^  and 
it  is  not  our  business  to  find  grievances  for  people  who 


have  nothing  to  complain  of.  We  write  for  the  benefit  of 
solicitors  and  not  antagonistically  to  \ho  Bar.  The  latter 
want  no  advice  in  the  art  of  taking  care  of  themselves^  and 
we  do  not  think  that  our  present  remarks  are  likely  to  lead 
in  any  way  to  their  injury, — Tke  Lafo  Times. 


THE  COEPORATION  OF  DUBLIK  AND  ITS 
LAW  AGENT, 

The  Law  Time$  makes  the  following  sensible  remarics,  in 
reference  to  the  vacant  office  of  Law  Agent  to  the  Corpora- 
tion of  Dublin,  and  the  opinions  expressed  at  a  late  meeting 
of  the  Corporation,  and  published  in  the  Ihibh  Law 
Tdob:— 

"Gorporatiomi  seem  to  have  v^  extensive  notions  of  the 
capacities  of  their  law  officers,  Tlie  Corporation  of  Dublin 
have  just  been  considering  the  propriety  of  appointing  a 
law  agent  upon  a  new  basis.  By  a  report  of  one  of  their 
committee,  the  gentleman  who  has  the  happiness  to  serve 
the  Corporation  in  that  capacity  will  be  required  to  attend 
to  all  the  business  of  No.  1  committee — ^whatever  that  is— 
to  all  the  law  business  of  the  waterworks  committee,  and  the 
public  health  department  of  the  Corporation,  under  what- 
ever name  it  may  be  called.  He  will  have  to  discharge  all 
the  law  duties  referred  to  him  by  the  municipal  ooundl, 
and  report  all  matters  referred  to  him  without  delay.  He 
must  discharge  all  Parliamentary  duty  of  the  council  of 
whatever  kind,  and,  so  far  as  practicable,  be  in  attendance 
at  all  the  meetings*of  the  council ;  he  must  devote  all  his 
time  to  the  business  of  the  Corporation,  and  not  engage  in 
any  eqnity  or  law  proceeding  as  a  solicitor  other  tlum  sa 
committed  to  him  by  the  Corporation ;  must  pay  to  the 
Corporation  all  moneys  received  by  him  as  fees,  fines,  and 
costs  of  any  kind.  In  return  for  this  the  Corporation 
propose  to  give  him  the  magnificent  salary  of  £800  a  year, 
and  £150  as  salary  for  a  competent  dark,  and  this  in  lieu 
of  all  costs.  His  travelling  expenses  wiU  be  paid.  So  said 
the  report,  but  a  member  of  the  council  wanted  to  bind  the 
unfortunate  law  agent  down  to  presence  at  his  post  by 
providing  that  if  he  should  be  absent  more  than  seven  days 
without  leave  the  post  should  be  vacant ;  and  another 
member  thought  that  plenty  of  gentlemen  could  be  got  to 
do  the  work  for  £600  a  year ;  and  a  third  thought  £200 
enough  to  secure  an  efficient  man.  We  always  considered 
the  Corporation  of  Dublin  an  important  body,  which  had 
important  legal  business  to  transact.  Do  they  expect  to 
get  a  solicitor  of  capacity  and  standing  to  fill  a  position 
such  as  that  of  their  law  agent  for  £800,  or  perhaps  less, 
subject  to  such  conditions  ?  Men  who  would  gladly  fill  the 
post  can  no  doubt  be  found,  but  that  is  not  the  question. 
The  real  point  is  whether  it  can  be  worth  the  while,  in  Hm 
present  day,  for  any  solicitor,  fitted  for  such  a  post  by  long 
training  and  experience,  to  accept  such  remuneration.  The 
thing  is  in  itself  absurd.  The  Corporation  of  Dublin  is  not 
the  only  body  which  makes  this  mistake  ;  there  are  many 
others.  Railway  companies  are  now  trying  to  get  salaried 
solicitors  at  ridiculously  small  salaries.  It  is  perfectly 
incomprehensible  how  reasonable  men,  such  as  director* 
and  members  of  council,  can  be  content  to  go  on  employing 
for  their  private  law  business  the  most  competent  men 
who  are  naturally  paid  at  the  highest  rate,  and  yet  when 
they  come  to  appoint  an  attorney  to  do  the  corporate  work 
their  only  aim  seems  to  preclude  the  best  men  in  the  profes- 
sion from  offering  themselv^  for  the  appointment.  If  their 
law  business  is  badly  done,  the  Corporation  of  Dublin  will 
have  themselves  alone  to  thank  for  it." 


NOTES  OF  ENGLISH  DECISIONS. 
[From  the  Law  Ttmu.} 

FBTITION — IbRXODLARITISS     IM    rOLLIMQ — BOOTHB    SOT 
OFINBD  —  InaBILITT    01  VoTEBS  TO    VoTl! — BALLOT  AoT 

1872. — It  was  proved  that  in  one  district  of  the  borough, 
contaiuing  48S8  voters  and  two  polling  stations,  the  stations 
were  closed  during  the  whole  day  of  the  election,  so  that 
none  of  the  4888  voters  could  record  their  votes.  It  was 
further  proved  that  at  four  other  stations  in  the  borough 
for  a  certain  period  during  the  day  of  election  voters  were 
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prepared  to  record  their  Totea,  bat  were  noable  to  do  so, 
owiDg  to  the  polling  atatioiu  being  closed.  Positive 
evidenoe  wa«  giveo  that  upwards  of  6000  voters  wer«  pre- 
Tented  &om  recording  their  votes.  Held,  that  there  had 
been  no  yaliil  eIection,.either  at  common  Uw  or  under  the 
Btatote  (The  BaUot  Act  1872,  36  &  36  Vict,  c  83).  Bj 
sect.  18  of  the  Ballot  Act,  it  is  enacted  that  "  No  election 
shall  be  declared  invalid  by  reason  of  a  non-compliance  with 
the  rules  contained  in  the  first  schedule  to  this  Act,  or  any 
mixtake  in  the  use  of  the  forms  in  the  second  schedule  to 
this  Act,  if  it  appears  to  the  tribunal  having  cognizance  of 
the  question  that  the  election  was  conducted  in  aooordanci 
with  the  principles  laid  down  in  the  body  of  this  Act,  and 
that  such  non-compliance  or  mistake  did  not  affect  the 
result  of  the  election."  Held,  that  two  of  the  principles  of 
the  Ballot  Act  being  that  the  voting  at  an  election  should 
be  secret,  and  that  M  voters  should  have  an  opportunity  of 
recording  their,  votes,  it  was  impossible  to  inqaire  how  the 
voters  who  were  unable  to  vote  would  have  voted,  and  con- 
sequently that  it  was  impossible  to  say  positively  that  the 
irregularities  complained  of  had  or  had  not  affected  the  re- 
sult of  the  election  ;  but  the  conclusion  from  the  facts  was 
that  the  irregularities  had  such  a  bearing  upon  the  result 
as  to  aflSect  the  eleotion  within  the  meaning  of  the  Act. 
Scmble,  that  the  resnlt  of  an  election  is  affected  if  the 
majority  of  the  suooessfdl  candidnte  is  lees  than  it  would 
have  beian.  It  is  not  necessary  to  satisfy  the  terms  of  the 
Act  that  another  candidate  wnnid  have  been  elected.  Held 
also,  that  an  election  is  not  conducted  in  seoordsnoe  with 
the  principles  laid  down  in  the  Ballot  Act  if  any  considerable 
proportion  of  a  constituency  are  prevented  from  recording 
their  votes,  or  have  impediments  placed  in  their  way  cal- 
culated to  prevent  them  from  voting.  Irregolarities  to  up- 
set an  election  must  be  substantial,  and  not  mere  informali- 
ties. The  judge  must  look  to  the  substance  of  the  case  to 
see  whether  the  informality  is  of  socb  a  nature  as  to  be 
fairly  calculated  in  a  ration^  mind  to  produce  a  substantial 
effect  upon  the  election.  The  petitioner  being  the  defeated 
candidate,  no  order  was  made  as  to  the  costs  of  the  petition, 
the  parties  being  left  to  any  remedies  which  they  might 
have  for  the  miscarriage  of  the  election :  (The  Borongh  of 
Maekney,  31  L.  T.  Bep.  N.  S.  69.    Grove  J.). 


LAW  STTOENTS'  JOUENAL. 


THE 


SOCIETY  OP  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  Boyal  Charier.) 


NOTICE. 

The  PRBLIMIHABT  EXAHINATIOIC  of  Candidates  for 
Apprenticeship,  will  be  held  at  the  Solidtors'  Hall,  Four 
Courts,  Dublin,  on  Friday  and  Saturday,  the  80th  and  31st 
days  of  October,  1874,  at  Eleven  o'doek. 

N.B.— All  papers  to  be  loilged  on  or  before  Wednttday, 
14th  October,  1874s 

The  Final  Exahikatioh  of,Candidates  seeking  admis- 
sinn  as  Attomeyn,  will  b^  held  at  the  same  place,  on 
Monday  and  Tuesday,  the  2nd  and  3rd  days  of  November, 
1874,  at  the  $ame  hour. 

By  Order  of  the  Council, 

JOHN  H.  GODDAKD, 

Secrelaiy. 
Solicitors'  Hall,  Four  Courts,  Dublin. 

N.B.— The  CoMPBTrnvB  Exahinatioh  for  the  Sodety's 
Prize,  will  be  held  on  Monday,  Tueiday,  and  Wednetday,  the 
tnd,  Srd,  and  4th  of  Nammber,  1874>  at  11  o'dodc  each 
day. 

N.6. — The  decision  of  the  Court  of  Examiners  will  he 
annonnoed  on  Tuesday,  the  10th  of  November,  1874,  at 
Three  o'clock,  p.m. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Inoorporsted  by  Royal  Charter.) 


Miohaxlmab  Snsiox,  1874. 

LEGAL  EDUCATION. 

NOTICE. 

William  Hiokboh,  Esq.,  Profeasor  of  Law  for  the  Pro- 
fession of  Attorneys  and  Solicitors,  will  deliver  bis  coarse  of 
Lectures  for  the  Michaelmas  Session,  in  the  Solicitors' 
Hall,  Four  Courts,  on  Mondays  and  Thursdays,  at  Ten 
minutes  before  Ten  o'dock,  a.m. 

The  first  Lecture  will  be  delivered  on  Thwnday,  the^^ti 
of  November,  1874. 

The  course  will  consist  of  Trcdve  Lectures,  three-fourths 
of  which  mutt  be  attended  so  as  to  entitle  Candidates  to 
Professor's  Certificate. 

By  Order, 

JOHN  H.  OODDABD, 

Seerttary. 

Gentlemen  proposing  to  attend  Lectures,  wiU  have  to 
leave  their  names  at  the  Secretary's  Office,  SoUdtora' 
Buildings. 

The  Professor  of  Law  has  fixed  upon  the  following  Book 
for  Leoturee,  viz., "  Williams  on  Real  Pbof^btt  " — "  Last 
Edition." 

Solidtora'  Hall,  Four  Courts,  Dublin. 
October,  1874. 


THE  SOCIETY  OF"  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 
(Incorporated  by  Royal  Charter.) 


HiLABY  Tkbm,   1875. 
FINAL  EXAMINATION. 


NOTICE. 

Candidates  wishing  to  present  themselves  at  the  abov6 
Examination  must  lodge  their  Papers  on  or  before  tkefrtt 
day  of  next  Miehaelmat  Term. 

By  order, 
^  JOHN   H.  GODDABD, 

■Secretary. 
Solicitors'  Hall,  Four  Courts,  Dublin. 


A  Nbw  Idka  in  Club  Lira. — One  of  the  happiest  strdces 
we  have  heard  of  for  a  long  time  is  the  amalgamation  of  two 
widely  celebrated  London  Clabe.  The  Civil  and  Military 
Club  is  situated  in  Regent-street ;  the  Temple  Club  in 
Arnndel-street,  Strand.  These  dubs  are  to  be  united ;  of 
which  the  consequence  will  be :  that  a  member  of  the 
West-end  Club,  finding  himself  in  the  City,  and  a  member 
of  the  Temple  Club,  finding  himself  at  the  West-end,  will 
both  of  them  enjoy  precisely  the  same  conveniences  which, 
before  the  amalgamation  was  effected,  were  to  be  obtained 
only  at  the  expense  of  a  long  walk  or  a  long  ride.  It  is 
something  to  have  a  good  dub ;  it  is  a  great  tiling  to  have 
two  good  dubs ;  but  not  in  the  history  of  social  gatheringa 
is  it  to  be  credited  tliat  for  an  almost  nominal  subscription, 
a  man  was  ever  before  this  year  snpplied  with  a  mansion, 
fifty  servants,  and  all  the  other  material  matters  which  help 
to  render  human  life  endurable,  on  his  discovering  himself 
at  the  one  end  of  London ;  and  another  mansion,  more 
servants,  and  all  the  other  trifles  which  contribnte  towards 
keeping  tbe  world  fresh  and  the  oonsdenoe  easy,  on  hia 
discovering  himself  at  the  other  end  of  London. 
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AND  SOLICITORS'  i^OUJlNAL. 


^31 


COtTBt    pA^EBS. 


COURT  OF  BANKRUPTCY. 

SUTIKGS  FOB  NEXT  WEEK,  go  fiu  as  appointed. 

TUESDA  Y. 

Before  the  ConsT,  at  11  o'clock. 


BAHKBOPTS 

NATDHK  OF  SITTINO 

80LI0IT0B 

Jeremiah  SuUivan  |2nd  composition  sitting 

DonneUy 

Same  matter          |  Final  examination 

Matheat 

Folliott  Barton       :2nd  composition  sitting 

LtacAman 

Thomas  O'Brien     jlat  composition  sitting 

Scallan 

Same  matter           JFinal  examination 

O'ConneU 

William  Campbell  1st  public  sitting 

ftynd 

Mary  L.  M'Ghee                    do 

Rvnd 

Oldham  ^  EtOo* 

John  J.  M'Cnslcer                 do 

Luke  Connor          |  Final  examination 

Stuart 

Patrick  Heeney 

do 

Perry  ^  Co. 

Catherine  Boland 

do 

RamiUon  4  Craig 

Heniy  Davey 

do 

NeiUon 

Michael  Kappock 

do 

Jonea 

David  F.  Jones 

do 

Stalhaoa 

J.  Maaoa  and  T. 

do 

C<u^  #  Clay 

Looby 

John  Keane 

do 

Cauy^Clay 

Hugh  John  Hall 

do 

Cronhelm  i^  Co. 

Same  matter           Examine  witnesses 

Ovnhelm  t '  Co. 

Samnel  Tomlioaon  >  Final  examination 

Seallan 

James  Nolan           {Motion 

Davit  4  iforUford 

Thomas  Sherlin,   i    do 

Matktm 

sen.  and  jnn. 

Patrick  Flood 

do 

Scallan 

A.  J.  Canningham 
John  Cbamney 

do 
Examine  witnesaes 

Bought 
Monoy  #  WaUon 

Wm.  Fitzgerald 
Daniel  CuTlen 

do 

Mathewi 

ConArm  sale 

Boyd 

The  following  at  12  o'clock. 


Judgment 


^  Blade  ^  Bromuitg 


WBDNESDA  Y. 
Before  the  Chuef  Reoistbab,  at  12  o'clock. 


Geo.  P.  Magrath    .Inquiry  under  138th 

General  Order 
Daniel  Lanehan      Coeti 


Hideit 
Tkompton 


TBURSVAY. 
Before  the  Chief  Registbab,  at  12  o'duck. 


FRIDA  Y. 
Before  the  Codbt,  at  11  o'clock. 


Halachi  Hurphy 
Same  matter 
Wm.  ilenry  Lynch 
John  Holloy 
John  F.  Magnire 
John  Marsden 
John  Gleesun 
John  Woods 
John  K.  Duggan 
David  Cupples 
Robert  Wamock 


1st  composition  sitUng 
1st  pablle  sitting 

do 

do 

do 
Final  examination 

do 

do 

do 

do 

do 
Show  cause  agamst 

adjudication 
Application  to  dismiss 
debtor  summons 


Bamiltoti  4  Craig 
Hampton  ^  Craig 
Cronhtbn  ^  Co. 
M'Evoy 

Oldham  fJEaton 
Rynd 

Castji  4  ClcM 
Oldham  4  £aton 
Findtater  A  Co. 
M'CiUly 
WCatty 
CBeime 

Kavtmagh 


The  following  at  12  o'clock. 


ABJUDIOATIGNS  IS  BANEBUFTCT. 

Oarran,  Denis,  4,  Longwood-terrace,  Dublin,  grocer.  Sittiiiea, 
Twd)ty,October20,»niFriday,ifovmS>er6.    I«tt,  solr. 

Hamill,  George,  Anne-street,  Belfast,  tobacconisL  Sitting^ 
Tuetday,  October  20,  and  Friday,  November  6.  Molhf 
and  Watson,  solrs. 

Hillswortbe,  William  Henry,  6  Breffin-terrace,  SandycoTe, 
gentleman.  Sittings,  Tuejida^,  October  20,  and  Aiday, 
Novembers.    Finaloter  and  Co.,  solra.  .   ,, 

Laffan,  Thomas,  late  Sandville,  Limerick,  farmer  aid  dairy- 
man. Sittings,  Tueiday,  October  fO,  and  Friday,  Novem- 
ber 6.     Dvmdan  and  O'JteardoA,  solrs. 

M'Cutcheon,  Thomas  Henry,  Lisnaskea,  Fermanagh,  iroQ- 
mODger.  Sittings,  Tuesday,  October  20,  and  Fridt^, 
Novanberi.     Ttncfer,  solr. 

0(^e,  Bobert  F.,  Kells,  Meath,  grocer.  Sittings,  Tutidag, 
October  20,  and  Friday,  November  6.  Larlan  and  Co~, 
solrs. 

Spring,  James  J.,  1,  Foster-place,  Dublin,  stock  and  share 
broker.  Sitting  Tuiedav,  October  20,  and  Frideq/ 
November  6.    Ftbgtrald,  sour. 


DUBLIir  STOCK  . 

ksn 

SHAEE  LIST. 

SEPTEMBER          lOtiT 

DESCRIPTION  OF  STOCK 

Prl. 

Sat.  ;Mon.|TQM. 

Wed.|Thiir 

25   1 

26  1  38  1  S9 

30  1     1 

•Paid 

1 

Govenunent. 

1 

—  3  p  e  ConsoU       ..            .. 

—  New  3  p  c  Stock 

INblA  STOCK. 

gof 

9ofi 

M 

9'f. 
9°!} 

^!i 

—  SP«Joly"««l  Trrfbl8.at 

-  4pcOcf88fBk.of  Ire). 

_ 

_ 

— 

— 

_ 

— - 

101  (-2 

I0I{ 

_ 

104 

._ 

— 

Bontcs. 

100    Bank  of  Ireland 

108 

310 

__ 





ttA* 

Z5    BUemian  Banting  Co.     .. 

fcjHfit     ';6i-i 

62  Sir 

ao    London  and  Omnia 
1$    London  Joint  Slodt 



*~      — 

54-1     L 





-  5oi 

^^  sol 

to    London  and  Wetlmintttr  .. 

_ 



-      - 

S7-i  66( 

3i  Mtauler  Bant  (LimUed) 



n 

M(   H 

JO    National  Bant     .. 

nt* 

67^1,67 

15    National  (\fUvtrp'l(Litd) 



l\    Provincial  Bant 



42 

qil-a 

— . 

_ 

to              Do.          New 

-  36 

■>f> 

^ 

10    Royal  Bant        ,. 

Vki 

3of     30ii 

v* 

15    Union  <if  London               .. 

— 

— 

471 

100   City  of  Dublin    ..            .. 
JO    Onblln  anl  CHasKOW 

— 



— 

1071 

jn' 

__ 

-_ 

.^ 

_ 

6if 

10    Dandallt  (Limited) 

— 

— 

— 

— 

-  6  si 

Mines. 

3)  Berellaven  (Limited) 

-lb 

— 

-hi 

— 

-/7» 



7    CapeCopptrU.Co.difi) 
2i  Wickloir  Copper     .. 

Xd 

— . 

— 

— 

.— 

m 

41 

msoeUaaeouB. 

10    Alliance  *  Dab.  Cons.'  Gar 

— 



— 

■oil 

_ 

toll 

94  Dublin  Tramway* 

6} 



H% 

Sj} 

6jl     6li~ 

5    Greaham  Hotel  Qlmtted) 



xd 



9-4-7  Patriotic  Atturana 

— 



— 



— . 

I0« 

Rallwars. 

50    Belfut  ana  Northern  Cos. 

—  . 

— 

Mt 

_ 

_ 

t^ 

100    Dublin  and  Belfast  Jimct. 

S<)i 



__ 

.^ 

90 

100    Dnblln  and  Drogheda 

— 







100    Dublin,  W'Uow,  A  W'ford 

77i 

— 





771 

771 

100    Gt.  Souttaem  and  Western 

107  { 

108 

•ofi-J 

lOq 

8^-4 

100    Midland  Ot.  Western 

B^i] 

8^11 

8H 

34 

83» 

50    Waterf  ord  and  Limerick  .. 

^'f 

3'l 

100    Belfast  A  Nth'n  Cos,  4  p  c 

,„- 

V,k 

— 

_ 

— . 

Tii 

100          Do.            do.      44  p  c 



lO^ 

— 

~. 

100    D.,  W.,  *  W.,  6  per  cent   .. 

— 



— 

130 

— 

SO    D.,  W.,  A  W.,Spc(18«0) 



_ 

Mf 

— 

_ 

100    G  t.  South'n  *  West'n  4  p  c 



. 

— 

— 

% 

10    Irish  North  Western  A  ipe 

— 

_ 

_ 

_ 

*H 

100    Ulster  4i  Per  Cent.  Stock 



_ 

io,3i 

.^ 

10^4 

m 

JO    Watfd.  A  Limerick,  6  p  c  rd 

— 

~< 

— 

50    Da,  new  red,  1873,  $  p  c  ., 

._ 

— . 

sol 

~— 

_ 

— « 

-    Belfast*  Nth'n  Cos,  4  pc 





*k 







—    Dub.  A  Belfast  June,  4  p  e 

— 



— 

— 

.. 

—    Do.,4ipc 

— 

^ 

_ 

100 

— 

— 

-    D.,W,*W,4Jpc 

— 

100 

— 

100 

100 

100 

—    at.  South'n  A  West'n,4pc 



— . 

_ 

^t 

... 

•)8| 

—    WaterTd*  Limerick  4ipc 





— . 

— 

—    Do.,4Jpc 

— 

— 

lOli 

— 

— 

— 

*  Shares  not  fully  paid  up  are  given  la  Italia. 

Bank  Rate— Of  Discomit-8i  percent,  «Tth  August,  1874. 
Of  Deposit— 3  per  cent.,  iOtb  Augost,  1874. 

Name  Days— October  14th  and  3>tb,  1874. 
Account  Days— October  ISth  and  30th,  1874, 

On  Saturdays  basluess  commences  at  11  30  a.ni.,  and  the  Stock 
Brokers'  OIBces  close  at  1  p.m. 
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LEGAL    POSTINGS; 


lo  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTT    AMD    CITT    OF    DUBLIN. 

On  FRIDAY,  Atimday  of  NOVEMBER,  1874. 

In  the  lUtleroC 
the  Eitatoot 
WlllUun  Tighe  Hamilton  I 
Aod  Frederick  Fowneal 
Hamilton.  Tniateee  and  > 
Executon  naxned  In  the/ 
lut  will  and  teatament  o(| 
John  Bell,  deoeaaed. 

Owners  and  Petitionera.  I 


npo      BE      SOLD 

PUBLIC    AUCTION, 

In  Thirteen  Lota, 

Before  tlte 

Honourable  Judge  Flanagan, 

At  hli  Court, 

Landed  Eitatei'  Court,  Inna'-qov, 

In  the 

City    of    DnbUn, 

On  FRIDAY,  the  2Vth  day  of  NOVEUBER,  187<l, 
At  Noon. 
LOT  1 — Part  of  the  Lands  of  Bimmona  Court,  now  called  Ilount 
BrroU,  containing  13  acres,  1  rood,  20  perohea,  statute  measure,  held 
mder  lease  dated  the  8th  day  of  December,  I83I,  for  99  years,  from 
the  iMh  September,  1831,  subject  to  the  yearly  vent  of  £K  ISs  4d 
starling,  payable  haU  yearly,  on  the  26th  March  and  29th  September, 
Hid  of  the  net  annual  value  of  £103  4s  8d,  and  situate  in  the  Barony  of 
Batbdown  and  County  of  Dublin. 

LOT  a— The  Dwelling-house  and  Premises  No.  82  Bridge-street, 
Lower,  in  the  Parish  of  8t  Andeon  and  City  of  Dublin,  held  under 
leaae  dated-  28th  January,  1846,  fbr  the  term  of  100  years,  from  the 
Stth  of  March,  1841,  subject  to  the  yearly  rent  of  JLb  sterling,  payable 
half  yearly  on  the  29th  of  March  and  29th  September,  and  produdng  a 
well-paid  prollt  rent  of  £40  sterling. 

LOT  8— The  Dwelling-houses  and  Premises  83  and  84  Heytesbory- 
street,  Pariah  of  8t  Peter  and  City  of  Dublin,  producing  the  net 
annual  prollt  rent  of  £41  15s  8d. 

LOT  4 — The  Dwelling-houses  and  Premises  81!  and  86  Heytesbury- 
street  aforesaid,  prodneinq}  tiie  net  annua]  proUt  rent  of  ££2. 

LOT  e-llie  Dwelling-houses  snd  Premises  87  and  88  Heyteabui?- 
street  aforesaid,  producing  the  net  annual  profit  rent  of  £fi6. 

LOT  ft— The  Dwelling-houses  and  Premises  89  and  90  and  91 
Heytesbuiy-street  aforesaid,  producing  the  net  annual  profit  rent  of 
£82  Us. 

LOT  7— The  Dwelling-houses  and  Premises  Has.  1  and  2  Pleasant- 
streat,  Parish  of  8L  Peter  and  City  of  Dublin,  producing  the  net 
annual  profit  rent  of  £65. 

LOT  8  -The  Dwelling-houses  and  Premises  Noa.  3  and  4  FleasanV 
street  aforesaid,  producing  a  net  annual  prollt  rent  of  £66. 

LOT  9— The  Dwelling-houses  snd  Premises  Noa.  S  and  6  Fleasaot- 
street  aforeaaid,  producing  the  net  annual  rent  of  £61, 

LOT  10— Tlie  Dwelling-houses  and  Premises  Nos.  7  and  8  Pleasant- 
street  aforesaid,  producing  the  net  annual  prott  rent  of  £63. 

LOT  11— The  Dwelling-houses  and  Piemiaes  Mos.  9  and  10  Pleasant- 
street  aforesaid,  producing  the  net  annual  profit  rent  of  £66. 

LOT  12-The  Dwelling-house  and  Premises  8,  9,  and  10  Camden- 
row  aforesaid,  with  Building  Ground,  producing  the  net  annual  rental 
of  £106. 

LOTS  8  to  12  InoIusiYe,  are  held  in  fee-fsrm,  and  are  jointly  subject 
to  the  bead  rent  of  £4  4s  ed,  which  is  primarily  oharged  on  Lot  3,  in 
iDdemniAcation  of  all  the  other  lots. 

LOT  13— The  Plots  of  Ground,  Dwelling-housea,  and  Premlsea,  99, 
100,  101,  102,  103,  104,  IDS.  106,  and  107,  Coombe,  and  the  Dwelling- 
houses  and  PremLws  and  Yards  in  Skinner's-alley,  held  partly  In  fee- 
farm  and  partly  for  long  terms  of  years,  and  producing  the  net  annua] 
rental,  or  of  the  net  annual  value,  of  £164  12s,  or  thereabouts. 
Dated  this  Snd  day  of  July,  1874. 

C.  E.  DOBBB,  Examiner. 

Prirate  Proposals  for  the  purchase  of  all  or  any  of  the  foregoing  Lots 
will  be  reoelTed  by  the  Solicitor  liaving  carriage  of  tlie  Sale  up  to  tlie 
SSth  day  of  October,  1874,  and  will  be  submitted,  without  further 
notice,  to  the  Honourable  Judge  Flanagan  for  his  approrsl,  on  the 
2nd  dsy  of  November,  1674. 

DESCRIPTIVE  PABTICULARB. 
Lot  1— Tills  Lot  coiuisis  of  a  handsome  Reaidenoe,  with  Out-ofHoe, 
L^wn,  Orctiard,  and  beautifully  laid  out  Gardens,  with  an  entrance 
Lodge  and  Fremlaes  situate  on  the  road  from  Dublin  to  Btillorgan,  in 
the  Pembroke  Township,  adjoining  the  splendid  resi'lence  known  as 
**  Montrose,"  and  is  situate  within  a  oonvpnient  distance  from  the  City 
of  Dublin. 

Lot  -i  consists  of  a  subetantial  Business  House  and  Premises,  No.  33 
Bridge-Street ;  and  the  rent  Is  punctually  paid. 

L<^  3  to  12  consist  of  subetantially  and  well-built  Dwelling-bouses 
and  Prendaes,  set  to  solvent  tenants  at  reasonable  rents ;  and  In  order 
to  sidt  small  qapitaliits  the  property  has  been  divided  into  small 
Lota. 

Lot  13  consists  of  several  Dwelling-houses,  Osrdens.  Yards,  and 
Premiaea,  aith  a  large  Garden  attached  situate  on  the  Coombe,  and 
^kinnpr'SHUley,  and  are  admirably  suited  for  a  timber  and  builders* 
yoni,  and  Dwelling-house ;  snd  arc  held  at  nomlnfti  rents  under  the 
Earl  of  Meath. 

For  Kentalo,  particulars,  and  Condilioos  of  Sale,  ap|dy  at  the 
Registrar's  Office,  Landed  Kstatca*  Court,  Inn'a-quay,  Dublin;  io 

ROBERT  JOHNSTON,   Esq..  Solicitor,  8  Lower  Ormond- 

quay,  Dublin;  to 
H.  S.  UARTLEY,  Esq.,  Bolkiitor,  24  WwtUnd-row,  Dublin; 

and  to 
THOMAS    TIOHE    MEOREDT,    Solldtor  tm  the  Owners 
having  carriage   of    the    Sale,    38   Westmordand-street, 
Dublin. 551 


Li  the  LANDED  ESTATES'  COURT,  IRELAin). 

COUNTY    OF    KOHAQHAN 

SALE, 
On  FRIDAY,  OeiOAtkgqf  NOVEMBER,  1874. 


In  the  Matter  of 
theEsUteot 

The  Right  Honourable 

The    Earl    of    Dartre7, 

Owner  and  Petitioner. 


BE       SOLD, 

In  Twelve  Lots, 
PUBLIC    AUCTION, 
AtUia 
Landed  Estates'  Court,  Four  Ceutts, 
Inns'-^nay,  Dnhlin, 
On    FRIDAY,    the    20th    day    o(    NOVEMBER,    1874, 
At  Tsrelve  o'clock  noon. 
Before  the  Honourable  Judge  Flanagan, 
(I(  not  previoualy  diapoaed  of  by  Private  Treaty,  as  mentisoail 
below). 
The  following  ValnaUe  Fee-simple  Lands,  all  situate  la  the  Barmy  of 
Trongli,  in  the  County  of  Honaghan: — 


No. 

QoanUtr 

Vsluatkn 

of 
Lot 

ButttU 
Measure 

Net  Rental 

A    s    r 

4    »    a 

£    s    d 

1 

Cavsn  Cope     - 

87    <1( 

«•  10    0 

73  10    0 

2 

Drmoblnch      - 

16«    a    8 

fi4    3    0 

7S  IS    0 

8 

Dmmoondrft    - 

82    0  10 

St  13    0 

S9  IS    0 

4 

FIgullar 

S«4    S  11 

1«8    1    0 

193  10    0 

t    Klllyrean  Upper  (part  el) 

m    8  28 

118    4    1 

137  10    0 

6     KlUydonagfa      - 

78    1  35 

AS  M    0 

60    0    0 

7     KlUeanly 

111    3  36 

74     6     0 

74    0    0 

8     KUIybrone  (part  of)     - 

134    0  IS 

79  18     fi 

83  10    0 

9     Bala^an 

163     1  26 

lis     3     i 

126    S    0 

10  <  Urtish   -     .     - 

46    3  14 

S3  16    0 

32    1   « 

94     1  12 

69  10    < 

67  U   6 

12  1  Astrish  Beg      - 

87     2     6 

SO     0    0 

31  U   0 

Total 

1,381    1  16 

Kti  it    6  1  LOIS  10    0 

Private  propoaala  (In  writing)  for  the  pnrchsae  of  all  or  any  of  tlie 
Lota,  will  be  received  by  the  Owner's  Solicitors,  up  to  the  i4th  dsy  of 
October,  1874,  and  if  approved  will  be  submitted  to  the  Jndge  for  cm- 
flrmatlon  on  the  2nd  day  of  November,  1874,  at  the  sitting  of  the 
Court,  or  at  the  earlieat  opportunity  afterwards,  without  furtlier 
notice. 

Dated  thU  2nd  da;  of  Hay,  1874. 

C.  E.   DOBBS, 


DESCRIPTIVE  PARTICULARS. 
The  above  lands  (occupied  almost  exclusively  by  yearly  tenants)  m 
of  excellent  quality  for  gnsing  and  agricultural  purposes.   TbetensnIS 
are  peaceable  and  prooperous,  and  pay  their  rente  punctually. 

Lois  1,  2.  3,  4.  6,  7,  9,  II,  and  I'J  (forming  a  ring  fence)  lie  within 
two  miles  of  Aughnadoy,  six  of  Monoghon,  three  of  Glaaslounh,  and 
one  of  Emyvale.  Glasslougfa  and  Monaghan  are  both  stations  on  the 
Ulster  Raiiiray,  and  fairs  and  markets  are  hold  there  and  at  Angfa- 
nacloy. 

Lot  S  Is  within  two  mile*  of  Glaadoagh  and  Caledon,  six  at  Monsghsn, 
and  S  of  KlUyleagh,  all  of  which  are  Railway  Stations. 

Lots  8  snd  10  He  together,  within  two  miles  of  Aughnaclqy  snd  dx 
of  Clogiwr.  At  almost  all  these  towns  fUrs  and  markets  are  (requenliy 
held. 

The  lands  are  let  at  moderate  rents,  the  valuation  being  In  exeea 
of  the  rental. 

For  RenUls,  Haps,  and  further  particulars  spply  at  the  Reglslisr'S 
Office,  Landed  Estates  Court,  Four  Courts,  Inns'-ciuay,  Dublin ;  to 
Mr.  JOHN  BTEEN,  Dublin-street,  Honaghan,  who  wUl  point 

out  the  premlsea;  orto 
MessTSL  MEADE  and  COLLK8,  Solidtora  fbr  the  Ownor  sad 
Petitioner,  havlqg  carriage  of  the  Sala,  No  a  Klldan-atraet, 
Dublin.  500 

SALE; 

COUNTY     CARLO  W. 

ESTATE  in  the  County  of  Carlow  FOR  SALE. 
TO  BE  SOLD,  with  Landed  Estates  Court  Title, 
One  Undivided  Moiety  of  an  extremely  desirable  EatBt«,  held  in  Fee, 
^tuate  at  Mllford,  In  the  County  Carlow,  and  witfain  four  mllea  of 
the  Town  of  Carlow,  the  whole  inducing  at  preoent  an  annual  profit 
rent  of  £440,  which  will  be  increaaed  to  £G0O  per  annnin  on  the 
falling  In  of  two  annnitiea  of  £100  a-year  each.      Apply  to 

Messrs.  J.  D.  MELDON  *  SONS,  14  Upper  Ormosid-qw, 
Dublin.  544 


CASES  for  hdding  Tbb  Irish  Law  Timks,  and 
SouciTORs'  JomtXAL,  for  One  Year,  can  be  had.  Lettered  on 
side.  Price— whole-bonnd  Cloth,  Ss.;  half-boimd  I  aether,  4a.;  whole- 
bound  Leather,  Ss..  by  Post  4d.  extra,  at  the  Offloe  ol  the  Journal, 
S3,  Upper  SAcxviLU-aTsiXT,  DmLix. 
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THE  STATUTES  REVISED.— II. 

In  our  leading  article  of  last  week  we  alluded  to  tbe 
publication  of  an  edition  of  the  Revised  Statutes  of  the 
United  Kingdom,  and  we  now  proceed  to  set  out  the 
sources  from  which  the  materials  of  this  edition  of  the 
Statutes  have  been  derived,  and  the  modus  operandi  of 
its  editors,  who,  we  may  remark,  have  exhibited  the 
most  wonderful  accuracy  in  carrying  out  the  design  and 
plan  laid  down  for  them.     It  is  based  on  the  edition 
of  the    Record  Commission,   known   as  the  Statutes 
of  the  Realm,  and  a  repealed  part  of  an  Act,  if  re- 
quired to  be  given  for  the  construction  of  the  unre- 
pealed part,  is  printed  in  small  type,  with  a  note  of  the 
rraeal ;  if  not  so  required  it  is  omitted ;  while  Acts  of 
a  local  or  personal  or  private  nature  are  also  omitted. 
All  the  instruments  contained  in  any  former  edition  are 
included  in  the  present,  with  the  necessary  corrections  as 
text,  and  at  the  foot  of  the  text  in  each  page  there  are 
added  such  various  readings  as  are  necessary  to  correct  its 
errors  or  supply  its  deficiencies.    These  various  readings 
are  taken  from  the  following  sources: — ^Enrolments  of 
Acte ;  exemplifications ;  transcripts  by  writ ;   original 
Acte;    rolls  of  Parliament;   close,  patent,  fine,  and 
charter    rolls;    books    containing  entries  of    record; 
ancient  books  and  manuscripts,  not  of  record,  but  pre- 
served  in   the  repositories  of  Courts  of  Justice  and 
corporation   offices,  or  in  the  libraries  of  cathedrals, 
nniversitieB,  collies,  or  Inns  of  Court^or  at  the  British 
Maseum.     It  is  interesting  to  observe  that  it'was  in  the 
3 1  St  year  of  Henry  VIIL  that  the  distinction  between 
Public  Acts  and  Private  Acts  was  for  the  first  time 
^>ecifical!y  stated  on  the  enrolments  in  Chancery.   The 
earliest  statutes  contained  in  any  collection  are  those 
of  Henry  HL,  but  no  Parliamentary  record  of  statutes 
ia  now  known  to  be  extant  prior  to  the  Statute  Roll  6 
Edward  I. 

Bnt  to  diis  interval  belong  the  Statutes  of  Merton, 
Marlborough,  and  Westminster  the  First,  and  for  these, 
accordingly,  recourse  is  had  necessarily  to  other  sources 
for  the  text  of  the  Statute  Law,  and,  even  in  later 
times,  there  is  not  only  an  interruption  in  the  series  of 
Statute  Rolls,  viz.: — after  8    Henry  VL,   until   23 
Henry  VI.,  inclusive,  but  the  Statute  Rolb  themselves 
do  not  contain  all  the  instruments  which  have  been 
acknowledged  as  statutes.    After  8  Edward  IV.,  the 
Statute  Roll  is  not  preserved.    After  4  Henry  YII.,  it 
ceased  to  be  made  up,  and  ultimately  it  was  succeeded 
hy  the  enrolment  in  Chancery.      The  materials  for  the 
several  periods  during  which  no  Statute  Rolls  exist,  is 
collectea  from  recon£  containing  copies  or  extracts  of 
■tatnteg  in  the  custody  of  the  courts  authorized  for  the 
ponioae — such  as  the  Close,  Patent  Fine,  and  Charter 
Soils  in  Chanoeiy,  and  the  Red  Books  of  the  Exchequer, 
of  Westminster,  and  Dublin.  The  Red  Book  of  the  latter 
place  cont^s  entries  of  Magna  Charta,  1  Henry  HI., 
especially  granted  to  the  people  of  Ireland;  of  the 
Statute  of  Westminster  the  First,  3  Edward  I.  (which 
is  not  to  be  found  on  the  Great  Roll  of  Statutes  in  the 
Tower  of  London,  being  prior  in  date  to  the  com- 
mencement of  that  roll) ;  and  also  of  the  Statutes  of 
Gloucester,  6  Edward  I.,  de  Viris  Religiosis,  7  Edward 
X,  and  Westminster  the  Second,  13  Edward  I.  agreeing 
in  eeneial  with  the  text  of  those  statutes  on  the  Statute 
Boll  ia  the  Tower.    The  editors  say  that  there  is  rea- 
■on  to  bdieve  that  these  statutes  were  entered  in  the 


Bed  Book  at  Dublin,  from  an  exemplification  sent  over 
from  England  in  the  13th  year  of  Edward  I.,  as  is 
noticed  in  a  memorandum  on  the  Close  Boll  of  that 
year. 

The  earlier  statutes  are,  of  course,  translated  into 
English,  as  the  first  statute  published  in  that  language 
was  the  4  Henry  VU.  (a.d.  1488),  entitled  "An  Acte 
agaynst  Collusions  and  Faynd  Accions."  The  statute 
roll  and  the  entries  in  the  Exchequer  were  then  con- 
temporaneously used,  and  it  is  interesting  to  remark 
the  discrepancies  in  the  text  of  the  two,  which  are 
printed  in  parallel  columns.  The  text  of  the  earlier  Acts 
IS  in  fair  Law  Latin,  degenerating,  however,  in  the  time 
of  Edward  IL,  into  a  hybrid  Norman  French. 

The  Chronological  Table  and  Index  (each  accordiog 
to  its  scope)  cover  die  whole  pwiod  from  the  date  ol 
the  earlest  Statute  of  the  Farhament  of  England  to  the 
end  of  the  latest  Session  of  the  Parliament  of  the 
United  Kingdom  of  Great  Britain  and  Ireland,  namely, 
the  Session  of  1769  (32  &  33  Vict.) 

Ante-Union  Acts  of  the  req>ective  Parliaments  «f 
Scotland  and  Irehtnd  are  not  comprised  in  the  Index, 
nor  is  a  list  of  them  given  in  the  Chronological  Table.' 

One  class  of  Acts  affecting  Ireland  has  required 
special  treatment,  namely,  the  Acts  of  the  Parliament 
of  England  which  were  extended  to  Ireland  by  one 

feneral  enactment  of  the  Parliament  of  Ireland,  10 
[en.  7,  c.  22,  Poyninc's  Act.  In  relation  to  Irdand 
these  are  properly  to  be  regarded  as  ante-Union  Acts 
of  the  Parliament  of  Ireland.  Consequently  (1)  they 
are  not  indexed  as  affecting  Ireland ;  (2)  in  the  second 
column  of  the  Cbronologi(»l  Table  they  are  treated  as 
not  in  force,  if  they  have  ceased  to  be  in  force  in  Eng- 
land (without  reference  to  the  question  whether  they 
are  still  in  force  in  Ireland  or  have  been  repealed  as 
regards  Ireland  by  Acts  of  the  Parliament  of  Ireland). 

As  regards  repeals  (total  or  partial)  of  Acts  extended 
to  Ireland  by  Poynings  Act,  the  practice  has  been  as 
follows :— . 

(1.)  Where  the  repeal  has  been  limited  territorially, 
so  as  not  to  apply  to  Ireland,  the  limitation  is  noticed. 

(2.)  Where  the  repeal  is  not  in  terms  limited  teirito- 
riaily  it  is  entered  as  tmrestricted  (even  though  the 
repealing  Act  is  an  Act  of  the  Parliament  of  England 
or  of  Great  Britain,  therefore  presumably  not  applying 
to  Ireland). 

(3.)  Where  a  partial  repeal  by  an  Act  of  the  Parlia- 
ment of  England  or  Great  Britam,  not  in  terms  limited 
territorially,  has  been  followed  by  a  total  repeal  as  to 
Engknd  only,  the  partial  repeal  as  well  as  the  total 
repeal  has  been  entered,  though  the  partial  repeal  may 
not  in  fact  extend  to  Ireland. 


THE  SOCIAL  SOrBNOE  CONGRESS. 

The  dghteenth  meeting  of  this  Society  was  hdd  during 
the  last  and  present  wedc  at  Glasgow,  when  the  Legal 
Department  was  under  the  presidency  of  Lord  Moncreiff". 
Many  voluntary  papers  were  read  upon  various  legal 
subjects,  but  the  special  subjects  for  discussion  were : 
1.  Is  it  desirable  that  verdficts  of  juries  should  bo 
unanimous?  2.  Should  the  testimopy  of  any  and  what 
persons  at  present  excluded  as  witnesses  be  admissible 
as  evidence  m  courts  of  law  ?     3.  How  far  may  CourU 
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of  Arbitration  be  retorted  to  M  a  mesiM  of  aettling  the 
disputes  of  nations? 

The  presidential  address  is  printed  below,  and  is  well 
worth  tne  attention  of  our  readers.  It  is  probable  that 
Lord  Cairns  will  be  obliged,  in  his  attempts  to  improve 
our  law  of  conveyancing  and  settle  a  more  perfect 
system  of  registration,  whether  of  title  or  otherwise, 
to  limit  the  present  powers  of  settlement^  and  entail  or 
substitution ;  and  it  is  of  the  utmost  importance  to 
learn  what  are  the  views,  on  this  matter,  held  by  com- 
petent persons  who  are  yet  outside  the  limits  of  political 
or  professional  pejudice  and  theory.    It  is  from  this 

Siint  of  view  that  Lord  Moncreiifs  views  are  valuable, 
is  necessarily  intimate  acquaintance  with  the  two 
rival  systems  of  jurisprudence — the  Roman  or  Civil  Law 
Code  and  the  feudal  or  English  Common  Law  system, 
which,  from  the  commencement  of  modem  history,  that 
is,  from  the  beginning  of  the  1 5th  century,  have  divided 
the  attention  of  legislators  and  lawyers,  renders  him 
peculiarly  well  adapted  to  advise  as  to  their  comparative 
merits,  while  his  age,  judicial  position,  and  well  known 
ability,  render  him  as  little  as  possible  obnoxious  to  the 
suspicion  of  desire  for  innovation. 

The  chief  point  of  his  address  was,  that  the  power  of 
entailing  or  substitution  should  be  limited,  so  that  the 
donee,  whether  under  settlement  or  will,  should  have 
the  absolute  dominion  over  the  property.  He  seems  to 
have  been  led  to  this  opinion  by  reasons  drawn  from 
economic  science  as  well  as  from  his  experience  of  the 
civil  code,  on  which  the  Scottish  laws,  which  he  had  to 
administer  as  a  Scotch-  judge,  are  founded.  But  he 
does  not  seem  to  have  remembered  that,  in  the  latter 
days  of  the  empire,  the  same  change  took  place  by  ex- 
tending the  terms  of  the  settlements,  as  occurred 
under  the  feudal  system  of  land  laws.  The  Roman 
substitution  was  at  first  limited,  in  its  form  of  FSdei 
Commisgum,  to  pra'sons  in  existence  at  the  time  of  its 
creation,  but  it  is  possible  to  trace  its  course  to  a 
perpetuity  through  its  phases  of  mtbttitutio  vulgarin, 
pupillara,  and  qtum-puprularii,  just  as  we  find  by  his- 
toric inquiry  that  the  fief,  or  benefice,  originally  held, 
perhaps,  by  the  feoflee  or  beneficiary,  during  the 
pleasure  of  the  grantee,  then  for  life,  then  in  Ke  on 
condition,  with  a  power  of  alienation,  then  in  tail 
inalienable,  with  the  regulating  power  of  the  statute 
Dt  Donis,  and  the  disturbing  element  permitted  by 
Quia  EmjAoret.  In  many  other  respects  we  have 
thought  It  necessary  to  revert  to  our  older  forms  of 
law,  and  it  is  a  question  as  much  for  economists  and 
sociologists  as  for  jurisprudents,  whether  we  should  now 
revert  to  the  principle  that  the  limit  of  settlement  should 
be  for  one  life,  with  an  absolute  power  of  disposal. 
As  the  question  of  entails  and  trusts  are  intimately 
connected  in  their  origin  with  the  Roman  power  of 
alienation  by  will,  and  the  creation  of  Pidei  Commissa, 
we  shall  show  the  introductinn  and  evolution  of  these 
conceptions  of  Roman  law  in  a  future  number. 

The  number  of  Irish  lawyers,  we  regret  to  say,  at 
the  Congress  was  small.  Sir  Joseph  Napier  was  our 
chief  legal  representative.  Professors  Hancock  and 
Donnell,  who  were  also  there,  represented  rather  the 
statistical  and  economic  societies. 


LAW. 

TO  BARRISTERS.— Wanted,  a  Barrister, 
mldent  in  Dublin,  to  prepare  and  oondnet  a  oaao 
for   trial    In    the  Superior  Courts,    to  recover  a  large 

{tropcrty,  valued  to  several  thousand  pounds:  a  sum  of 
our  gidneaa  will  be  given  for  advising  proofs  and  all 
notices,  and  a&  Addltioiial  sum  o[  three  gnlDeaa  will  be 
given  when  the  trial  la  over :  a  Q.C.  preferred.  Address, 
to.,  Ac 

The  above  has  appeared  in  the  advertising  columns 
of  a  daily  contemporary,  which    sometimes  contain 


curious  illustrations  of  our  social  system,  but  we  an 
entirely  at  a  loss  to  know  to  what  we  should  attoibuta 
this  latest  exhibition.  The  wording  of  the  paragraph 
wonld  seem  to  show  that  it  was  drawn  up  by  a  person 
who  was  acquainted  with  the  technical  forms  of  a  suit, 
but  the  idea  conveyed  by  the  whole  clearly  shows  that 
its  author,  if  indeed  he  be  serious,  had  no  knowledge 
whatever  of  the  rules  of  professional  etiquette  which 
govern  such  matters,  or  tne  amount  of  counsel's  fees. 
It  is  the  greatest  insult  to  the  profession  which  we 
remember  to  have  seen  oonveyed  in  a  public  journal, 
and  there  is  an  additional  sting  in  the  statement  that 
"a  Q.C.  will  be  preferred."  It  may  be  that  there  are 
some  anomalies  in  the  professional  etiquette  of  the  Bar, 
but  the  time  is  very  distant,  we  trust,  when  any 
practitioner  in  Ireland  will  condescend  to  such  an 
arrangement  as  is  here  proposed.  Such  things  are 
done  in  America,  and  we  publish  an  article  from  the 
Albany  Lam  Journal  recommending  them.  But  the 
reports  of  the  conduct  of  the  American  Bench  and 
Bar,  and  the  esteem  in  which  they  are  held  ([apart  from 
their  technical  knowledge,  which  we  admit  is  consider- 
able, and  in  some  instances,  such  as  those  of  Kent  and 
Story,  wonderful),  do  not  make  us  desire  to  see  tlie 
profession  Americanized.  We  believe  that  it  wonld  be 
impossible  to  find  any  barrister  ready  to  make  such  an 
agreement  as  is  desired  by  the  advertisement,  if  for  no 
other  reason  than  because  it  is  desired  to  act  indepen- 
dent of  a  solicitor,  even  tltough  one  should  be  nominally 
employed.  It  is  probable,  nowever,  that  the  whole 
affair  is  a  mean,  wretched  attempt  at  a  gibe  on  the 
members  of  a  pn>fes8ion  which  has  acquired,  and  seems 
likely  to  ratain,  a  hold  on  the  confidence  of  the  people 
of  the  coimtnr,  in  its  honour,  integrity,  and  abibty — a 
confidence  which  was  not  gained  by  making  sordid 
bargains,  but  by  nobly  doing  its  duty,  throi^  good 
report  and  through  ill  rM>ort,  towanls  those  whose 
interests  it  had  espoused.  A  cynic  might  say  that  the 
cost  of  publishing  such  a  paragraph  would  check  that 
kind  of  animadversion,  but  when  we  occasionally  see 
whole  columns  devoted  to  the  criticism  and  abuse  of  a 

profession whose  independence  and  integrity,  in  both 

Its  branches,  are  as  necessary  for  the  welfare  of  the 
country  as  they  are  admittedly  present,  a  criticism  and 
abuse,  too,  directed  by  spite  and  envy  but  partially 

concealed we  cannot  wonder  that  there  are  some  people 

who  will  even  pay  for  the  expense  of  publishing  adver- 
tisements with  what  philosophers  call  a  sinister  motive. 


TWO  BANKRUPTCY  DECISIONa 

Among  the  moat  recent  of  the  many  bankruptcy  decisions 
of  the  I»rds  Justices  were  two  of  some  importance  affect- 
ing the  general  principles  of  the  law  of  bankruptcy.  £x 
parte  Baum,  re  Edwards  (31  L.  T.  Kep.  N.  S.  12  ;  11  Co. 
Court  Rep.  72),  has  reference  to  the  nature  of  debts  irhich 
are  provable  in  bankruptcy.  By  the  Slst  section  of  the 
Act  of  1869,  it  is  provided  that  demands  in  the  natore  of 
unliquidated  damages  arising  otherwise  than  by  reason  of  a 
oontiaot  or  promise,  shall  not  be  provable  in  faaokraptoy. 
The  application  in  this  case  was  to  restrain  proceedings  by 
a  creoitor  who  had  joined  counts  in  tort  with  counts  in 
contract.  The  power  to  restrain  is  defined  by  the  260th 
rule^  which  says,  "The  court  may  at  any  time  after  the 
presentation  of  a  petition,  restrain  farther  process  in  any 
action,  suit,  execution,  bankruptcy  petition,  or  other  legal 
process  against  the  debtor  or  bis  estate  in  respect  of  any 
debt  provable."  It  is  clear  that  damages  daimcxl  in  respect 
of  a  tort  are  not  a  debt  provable  in  bankraptoy,  and  this 
case  of  Sx  parU  Baum  snggested  the  difBculty  arinng  oat 
of  the  joinder  of  causes  of  action  as  allowed  by  the  Oommoii 
Law  Procedure  Act.  I^ord  Justioe  Melliah  pots  tb«  posi- 
tion of  the  matter  very  clearly: — "It  is  qoite  dear  that  a 
claim  for  damages  for  false  repieeentations  is  not  provabla 
in  bankroptcy,  and  that  the  court  has  no  power  tuulur  the 
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ieoth  role  to  reatnio  an  action  against  the  debtor  in 
reapect  of  audi  damagea.  I{  a  creditor  joins  in  his  action 
dauDs  which  are  provable  to  claims  whicL  are  not  provable^ 
the  ooort  has  jarisdiction  to  stay  the  action  in  so  far  as  it 
proceeds  upon  olaims  provable  in  bankruptcy,  bat  on  the 
other  hand  this  court  ought  not,  because  the  claims  are  so 
joined,  to  attempt  to  stay  the  whole  action." 

It  is,  we  think,  to  be  regretted  that  there  is  not  jnrisdio- 
tion  in  bankroptcy  to  deal  with  unliquidated  olaims  against 
baokrapts,  so  as  to  make  the  damages  to  be  nwafded 
provable,  and  thus  to  bring  the  action  of  tort  within  the 
power  of  iignDction  conferred  upon  the  oomt. 

Another  deoicion  of  equal  importance,  to  which  we  desire 
to  refar,  relates  to  the  law  of  bankruptcy  as  affiicting  proof 
by  partnecs.  There  is  a  general  rule,  as  is  well  known, 
that  a  partner  shall  not  prove  against  the  estate  of  his  co- 
partners. Here  being  ibis  rule,  it  is  highly  important  that 
practitionen  should  be  aware  of  any  ezoeptions,  and  Ex 
parte  Natuon,  re  Dixon  (31  L.  T.  Bop.  N.  8.  40 ;  11  Co. 
Court  Eep.  472)  has  laid  down  that  the  rule  does  not  apply 
to  cases  where  under  the  partnership  articles  the  share  of 
a  deceased  partner  has  been  taken  by  the  surviving  partners 
at  a  valuation,  and  has  thereby  become  a  debt  due  from 
them  to  the  executors  of  the  deceased  partner.  In  such  a 
ease  the  executors  are  entitled,  on  the  bankruptcy  of  the 
surviving  partners,  to  prove  against  their  estate  for  the 
share  of  the  deceased  partner,  and  to  receive  dividends  in 
respect  thereof,  notwithstanding  there  may  be  joint  debts  of 
the  old  firm  in  existence  at  the  time  of  the  bankruptcy  in 
respect  of  which  the  estate  of  the  deceased  partner  may 
have  to  contribute. 

The  reporter  in  this  case  puts  a  moM*  in  his  head  note, 
which  is  justified  by  the  judgments,  that  the  general  rule  is 
restricted  to  debts  arising  in  the  lifetime  of  a  partner. — 


LADY  LAWrEEtS. 


It  may  be  interesting  to  know  how  our  foreign  contempo- 
nriai  n^ard  the  movement  in  this  country  toward  female 
Uwyersbip.  The  SmttUh  Jmw  Magtmne  says  : — "  Many  of 
the  periodicala  have  been  making  merry  over  the  fact  that 
a  Mua  Goodell,  of  Janesville,  Wisconsiu,  has  been  admitted 
as  a  member  of  the  bar.  We  do  not  see  anything  to  make 
merry  about  Miss  Goodell  going  into  the  profession.  We 
have  no  doubt  that  good'll  come  out  of  it.  if  it  is  true  that 
in  one  of  the  Western  Statea,  one  member  of  the  bar  who 
differed  from  another  fired  at  him  in  court,  and  the  judge 
was  compelled  to  remark  that  if  this  kind  of  thing  went  on 
much  longer  he  was  afraid  he  would  have  to  commit  some- 
body for  contempt  of  court,  we  fancy  that  the  admission  of 
ladies  to  the  bar  of  these  States  will  have  a  beneficial  effect 
by  improving  the  tone  of  feeling  and  increasing  the  amenity 
of  manners.  The  first  intimation  we  saw  of  Miss  Goodell's 
admiwion  was  in  the  Chicago  Legal  Neat,  a  legal  periodical, 
which  is  edited  by  a  lady,  Mrs.  Myra  Bradwell,  and  very 
well  abe  does  it,  too.  Another  lady,  connected  with  the 
same  periodical,  was  not  long  since  appointed  asgistant- 
clerk  in  the  State  Legislature  of  Illinois.  In  this  country 
the  snccrss  of  female  doctors  has  not  been  such  a  tuccit 
cTettimt  as  to  induce  other  ladies  to  attempt  becomiug 
female  jurists.  There  may,  however,  come  a  time  when  (to 
quote  the  rhymes  of  one  who  evidently  aspires  to  both  the 
poetical  and  prophetical  qualities  of  the  valet) — 

■"  Ladies  fair.  In  wig  ssd  gown. 

With  •tatcly  step  stmt  up  and  down, 
The  noblest  hall  In  this  old  tovn. 

With  tbeir  attendant  ctaiTabr. 
And  (emaie  advocato,  I  asauis  je. 
Shall  tickle  the  fanclu  of  the  jar;. 
And  put  crown  counsel  in  a  fury. 

And  caose  a  dteadf  nl  rlxslry.'  *" 


PEOSECUTION  UNDER  THE  COMPANIES  ACT. 
Mr.  George  B.  Boss,  a  stook  and  share  bsoker,  at  80, 
CoTtttnll,  uui  the  managing  director  of  the  New  Brynpostig 
liMtd  Mining  Company  (Limited),  attended  before  the  Iiord 
Mayor  at  the  Mansion  House  London,  on  October  6th,  upon 
a  summons,  at  the  instance  of  liientenant  Cutaiar,  B.N., 
cbatged  with  an  infringemmt  of  the  Companies  Act,  1862, 
by  knowingly  and  wilfolly  authorising  the  dsbnlt  of  the 


company  in  not  having  its  name  painted  or  afSxed  outside  the 
registered  office  of  the  company  in  a  conspicuons  position  in 
letters  easily  legible:  Mr.  Straight  was  counsel  for  the 
prosecution,  and  Mr.  Montagu  WUliams  for  the  defence. 

The  prosecutor  stated  that  in  1869  he  had  his  attention 
called  to  the  prospectus  of  the  company  by  Captain  De  la 
13ere,  one  of  the  directors,  and  he  subsequentiy  purchased 
100  shares  in  it  for  £200.  The  defendant  carried  on  his 
bufflness  at  26,  Nicholas-lane,  and  the  registered  office  of 
the  company  was  in  the  same  building.  He  frequently 
called  on  the  defendant  there,  and  had  conversations  about 
the  company.  In  December  last  the  defendant  moved  his 
office  to  80,  Comhill,  and  witness  always  understood  that  the 
company's  office  was  removed  there  as  well.  It  was  not 
until  last  month  that  he  knew  that  the  office  of  the  com- 
pany had  been  removed  to  the  fourth  floor  of  the  house. 

Mr.  lUchard  Spyer,  chief  clerk  to  the  registrar  of  joint- 
stock  companies,  proved  that  the  company  was  registered 
in  May,  1869,  and  that  it  had  its  office  then  at  26,  Nicholas- 
lane.  In  March  last  a  notice  was  sent  to  the  registrar, 
signed  by  Messrs.  Ross  and  Co.,  managing  directors,  intima- 
ting that  the  office  of  the  company  had  been  removed  to 
4,  Birchin-lane. 

Bernard  Donnelly,  a  letter-carrier,  stated  that  until  four 
weeks  ago  the  name  of  the  company  was  not  painted  or 
written  upon  the  passage  or  office-door,  and  it  was  then  only 
written  on  a  card  two  inches  long  by  an  inch  wide. 

The  Lord  Mayor  fined  the  defendant  in  the  nominal 
penalty  of  £6  and  costs,  which  was  paid. 


LAW  CLERKS'  ASSOCIATION. 

The  monthly  general  meeting  of  this  aoHodation  was  held 
on  Monday  evening  at  the  Central  Committee  Rooms,  207 
Grreat    Brunswick-street.      Mr.    Dowhng,  Vice-President 
took  the  ohair  at  half -past  eight  o'clock,  and  among  those 
in  attendance  were,  the  secretary,  treasurer,  and  Messrs. 
MDermott,  Keegan,   Burke,   Condell,   Farrelly,   Giltrap, 
Flynn,  Dodd,  Coyle,  and  others.    The  library  committee 
announced  the  receipt  of  £2  2s.  Od.  from  Mr.  Benjamin 
Whitney,  Solicitor,  and  £1  Is.  Od.  from  Mr.  J.  B.  Meredith, 
Solicitor,  and  a  donation  of  books  from  Patrick  Martin,  Esq., 
M.P.,  and  fn»n  Mr.  John  Falconer,  the  publisher,  of  a 
complete  set  of  "The  Irish   Law  Tunes  and  Solicitors' 
Jonmal."    The  aecrotary  announced  that  be  was  in  oommuni- 
catiom  with  the  Attorney-General  in  reference  to   their 
library,  and  that  the  Right  Honourable  Gentleman  had 
kindly  consented  to  receive  a  deputation  or  their  body 
upon  the  subject  in  the  course  of  a  week.    Mr.  Giltrap 
moved,  and  Mr.  Coyle  seconded  a  vote  of  thanks  to  the 
donors  to  the  library  just  mentioned,  and  alluded  in  special 
terms  of  praise  to  the  presentation   from  Mr.  Falconer. 
The  "Solidtois'  Journal"   contained  the  most    succinct 
reports  of  all  leading  cases  dedded  during  the  past  seven  or 
eight  years,  and  dotlt  particularly  with  those  branches  of 
the  details  of  the  law,  which  chiefly  fell  to  the  law  clerk  to 
transact.    It  was  the  most  useful  addition  to  their  library 
in  the  shape  of  books  they  had  yet  received.    The  chairman 
put  the  vote  to  the  meeting  and  it  was  carried  with  acclama- 
tion.   A  discussion  then  took  place  upon  the  best  means  of 
protecting  the  bona  fide  law  clerk  from  the  great  evils  that 
have  arisen  by  the  admission  into  solicitors'  offices  of  persons 
without  training.     Numerous  instances  were  mentioned  of 
the  consequences  of  this  state  of  things,  the  expense  to 
suitors,  and  loss  to  employers  by  the  incompetence  of  such 
persons.    The  officers  of  the  courts  are  comphuning  that 
clerks  unacquainted  with  the  most  rudimentary  principles  of 
their  occupation  are  sent  down  to  transact  business.     And 
these  gentiemen  are  prepared  to  strengthen  the  hands  of  the 
association   in  any   well  considered   scheme  to   create   a 
thorough  reform  in  this  matter,  and  will  support  an  appli- 
cation to  the  judges  for  a  general  order  to  establish  a 
registry  of  law  clerks.    The  passing  of  the  new  Judicature 
Bill  and  the  consequent  changes  to  be  carried  out  by  new 
general  orders  would  offer  a  favourable  opportunity  for 
working  this  subject  out     Ultimately   a  sub-committee 
consisting  of  four  members,  Messrs.  Jervise,  Flynn,  Power, 
"and  Farrelly,  were  appointed  to  prepare  a  rqiort  on  the 
question,  and  the  meetmg  soon  after  aicyoumed. 
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LEGAL  REFORM  AND  THE  SOCIAL  SCIENCE 
CONGRESS. 

Lord  MoDOreiff,  the  Presulent  of  the  Jurisprudence 
Deputment,  read  the  following  Addrea*,  on  September 
80th.— 

There  are  two  points  of  view  from  which  jnrisprDdenos 
is  generally  regarded.  One,  that  from  within,  as  she 
appear*  to  the  priests  of  the  sacred  temple  of  jnatios,  who 
venerate  even  her  moat  trivial  riifbts,  and  guwd  her  mys- 
teries from  the  profane.  That  is  the  professional  aspect  of 
the  science.  The  reverse  of  the  picture  is  the  appearance 
she  preeents  to  the  anwilUng  votaries  who  are  forced  to 
do  homage  at  her  shrine — to  whom  she  seems  arrayed  in 
motley  robes,  addressed  in  an  nnintelUgible  jargon — issoing 
incoherent  mandates,  and  maldng  Httle  but  a  lottery  of 
strife.  In  diocharging  the  duty  you  have  imposed  on  me 
to-day,  I  shall  not  represent  either  class.  For  those  who 
administer  the  law  it  is  immutable.  That  which  has  been 
is  tiiat  which  shall  be,  and  should  be.  The  perfection 
of  the  BcienoB — which  never  can  be  perfect  until  manldiid 
is  so,  and  then  it  might  be  disfiensed  with — is  that  its  pre- 
cepts should  oontinue  as  they  have  been,  and  the  jndn  i> 
condemned  if  the  ancient  landmarks  are  removed.  When 
new  oocadons  arise  the  old  occasions  must  be  involted  to 
solve  them,  and  the  old  maxims  and  old  formularies  most 
be  sought  for  at  the  fountain-head.  Bnt  while  law  in  its 
own  eyes  is  knmutable,  time,  the  devourer  of  all  tbiogs, 
even  of  law,  changes  those  objects  for  which  alona  law 
exists,  BilenUy  abrading  siirfaees,  effacing  features,  raising 
land  here,  submerging  it  there,  antU  the  end  and  purpose 
which  the  law  was  made  tu  serve  has  disappeared 
altogether,  or  is  so  altered  in  its  incidents  and  its  sur- 
roundings as  perhaps  to  invert  the  effect  of  its  provisions. 
This  is  a  process  in  constant  and  daily  operation,  and  one 
which  the  administration  of  the  law  is  powerless  to  pre- 
vent or  provide  for.  It  is  a  process  also  which  lawyers  are 
slow,  and  perhaps  nnwilling,  to  see.  It  is  hard  to  learn 
the  law  as  it  is  without  being  obliged  to  look  beyond  its 
confines,  and  to  note  how  &r  it  squares  with  the  times. 
So  an  aggrieved  community  wait  nntil  the  earrent  of  legis- 
lation sets  in  towards  the  future,  and,  taking  warning  by 
the  past,  provides  for  increased  equity  and  security.  But 
legiuatiott  Emps  with  a  very  tardy  foot.  The  dull  ear  of 
the  goddeas  mast  be  long  invoked  and  hetacomha  of  injnred 
soitors  must  be  saerificed  on  her  altar  before  she  relents  and 
redresses.  It  would  almost  seem  in  some  instances  that  as 
social  relations  and  customs  change,  ingenious  subtleties  and 
devices  are  z«iorted  to  to  enable  Courts  to  apply  rules 
which  were  meant  for  one  pnrpose  to  another  for  which 
they  were  not  meant,  and  to  use  them  to  solve  oombinations 
of  fact  of  which  the  makers  of  the  law  never  dreamt.  Bnt 
when  the  ingenuity  of  lawyers  and  Courts  of  Juntice  has 
effectually  surmounted  by  subtle  analogy  the  diSlcnlties  of 
a  case  unprovided  for,  arise  forthwith  suckers  and  shoots 
innumerable  from  this  new  root,  the  original  subtlety  being 
in  its  turn  adopted  as  a  principle  from  which  new  dedactions 
are  to  be  made,  until  the  luxuriant  foliage  entirely  obscures 
tile  ancient  stems,  and  we  wander  in  impenetrable  thickets. 
The  true  principle  on  which  this  inevitable  tendency  of 
judicial  systems  ought  to  be  counteracted  is  by  bringing  the 
law  as  it  stands  to  the  test  of  public  utility,  and  inqniring 
how  far,  in  the  existing  state  of  social  and  private  interest, 
it  is  calculated  to  promote  justice  in  the  average  or  greater 
number  of  instances  in  which  it  is  likely  to  be  applied. 
For  a  law  may  have  been  admirable,  or  indeed  essential  to 
the  protection  of  private  right,  when  it  was  made,  and  yet, 
as  I  have  said,  prodnctive  of  nothing  but  injustice  now. 
The  question  always  ought  to  be,  whether  the  evil  it  was 
intended  to  prevent,  or  the  benefit  it  was  intended  tn  confer, 
is  sufficiently  general,  important,  frequent,  or  universal,  to 
compensate  for  what  may  be  sacrificed.  This  may  be  so  at 
one  time.  At  anothrr  the  reverse  may  be  true.  The  evil 
which  was  dreaded  may  have  become  a  thing  of  the  past. 
That  which  was  surrendered  to  avert  it  may  have  increa.«ed 
tenfold  in  magnitude  and  importance.  Herein  lies  one 
great  hindrance  to  the  intelligent  amendment  of  the  law. 
However  manifrst  the  incongruity  may  be,  however  henvy 
the  counterpoise  of  the  opposite  scale,  coorts  of  law  must 
hold  the  balance  blindly,  and  add  the  weight  of  authority 


and  tradition  to  bring  the  lighter  to  ptevail.  Nay,  I  should 
not  be  candid  were  I  not  to  say  that  the  nneessity  ia  the 
aetual  administntion  of  the  law  of  shottiag  oat  oeosidaa- 
tions  of  expediency  or  general  utility  has  a  tandeocy  to 
induce  practical  oblivion  of  this  element,  or  a  very  narrow 
or  partial  appreciation  of  it.  Thua  when  any  alteration  of  ao 
existing  law  is  suggested,  it  is  sure  to  be  mat  by  reference 
to  possible  eases  in  whidi  the  change  would  be  inoonvanient 
and  unjust,  and  the  oritic  thinks  tiiat  this  objeet  will  be 
attained  should  he  lueceed  in  demonstrating  that  tUs 
would  be  the  result.  Bnt  nothing  can  be  more  ahaUow  or 
inconclusive.  Every  law  is  essentially  inconveniaDt  and 
imjnst ;  that  is,  in  some  possible  phase  of  its  operation. 
The  question  for  a  philosophical  innat  is,  whieh  state  at  the 
law  will  prove  the  moat  beneficial  ik  the  greatest  aumber  of 
cases  ;  and  that  question  onoe  solved,  possible  iostsBoes  of 
hardship  sre  mere  nightmaree,  which  an  enUghtened  legis- 
lator must  entirely  disregard.  Thus  the  ti^iM  which  be- 
come gradually  encrusted  on  any  system  of  law,  and  which 
it  is  Uie  object  of  the  amendment  of  the  law  to  remove, 
arise  mainly  from  the  exaggeration  of  dements  sound  in 
themselves,  bnt  which  either  firom  original  defect  or  tfannigh 
change  in  the  outward  condition  of  the  oommonity,  have 
lost  tiieir  true  propcrUons,  and  encumber  and  overshadow 
the  more  healtoy  vegetation.  Some  of  these  I  propose 
shortly  to  illustrate.  Many  laws  were  originally  framed, 
not  merely  to  secnre  special  interests,  bnt  to  guwd  against 
special  daggers,  and  in  compliance  with  prevalent  appre- 
hensions. Take,  for  example,  the  fear  of  dvil  daqwtism 
and  oppression — a  noble  riemeat  in  any  system  of  jmris- 
prudence,  and  one  eminentiy  eharacteristie  of  the  law  of 
England.  In  that  respect  the  jorispmdenoa  of  Bnglaad 
stands  pre-eminmt— the  sabjeot's  personal  freedom  ;  the 
Coroner's  inquest,  that  murder  might  not  go  unpunished ; 
the  Grand  Jury,  that  the  innocent  might  not  be  praaacntad ; 
the  unanimity  of  Juries,  to  avert  mjnst  conviction  and 
private  prosecution,  lest  the  lieges  riietild  be  saerificed  to 
arbitrary  and  tyrannical  measures  on  the  part  of  offioei*  of 
the  Crown,  England  renounced  and  declaimed  the  autho- 
rity of  the  Boman  Law,  and  by  consequenoe  the  authority 
of  all  the  continental  systems  built  on  that  stable  founda- 
tion. It  was  the  law  of  despotism — ^that  was  enough.  Its 
illustrations  dealt  with  men  and  women  as  chattels,  articles 
which  might  be  the  subject  of  mercantile  transaction^ 
which  might  be  sold  or  bequeathed.  That  could  be,  in  the 
judgment  of  the  founders  of  English  jurisprudence,  no  law 
for  the  free  soil  of  England  ;  and  so,  without  any  extra- 
neous aid,  renouncing  participation  in  a  sympathy  with 
the  jnrists  of  other  nations,  the  labours  of  many  gene- 
rations of  great  and  fearless  men  have  built  up  a  legal 
fabric  out  of  materials  found  on  English  ground  alone ; 
rude  at  first,  bnt  massive  and  permanent,  and  now 
closely  welded  into  harmony  by  the  ability  of  her  Courts 
and  the  transactions  of  the  greatest  commercial  nation  in 
the  world.  Yet  the  result  attained  has  been  reached  at  no 
small  sacrifice.  The  isolation  of  the  law  of  England  among 
European  systems  b  a  disadvantage  ;  the  entire  angularity 
of  the  language  it  speaks,  of  axioms  it  acknowledges,  of  the 
paths  which  it  travels,  unquestionably  fetters  and  limits  its 
range.  The  results  arrived  at,  I  admit,  are  not  materially 
different  from  tiiose  to  which  the  old  Roman  road  would 
lead  ;  but  there  are  so  many  ingenious  and  painful  diver- 
gencies made  in  order  to  avoid  the  beaten  track  as  to  puzzle 
a  cosmopolitan  jurist  to  comprehend  how  he  and  his  English 
friend  ever.reached  the  same  terminus  together.  With  all 
the  unfeigned  respect  and  admiration  which  I  feel  for  the 
law  of  England,  in  some  respects  not  lessened  but  brightened 
by  the  bold  independence  and  originality  of  its  course,  I 
cannot  consider  it  as  anything  but  a  misfortune  that  they 
should  deliberately  cut  themselves  adrift  from  the  stores  of 
the  most  learned  men  of  the  most  civilized  nations  of  the 
world,  and  from  results  de>lnced  on  the  most  enlarged  and 
philosopliic  views  nf  the  varied  and  posxible  relations  of 
man  to  man.  However  able  their  jurists  and  however 
distinguished  their  judges,  they  could  not  fail  to  reap  benefit 
by  being  bnmght  into  contact  with  minds  not  less  able,  and 
with  the  systematic  exiKisition  of  legal  principle  harmoniaed 
through  the  wide  experience  of  many  generatioos.  I  speak 
on  this  question  as  a  Scotch  lawyer,  remembering  that  I 
speak  in  the  presence  of  EngUsb  Uwyera     Onr  Soottiah 
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fftbem  apart  from  what  it  hoa  boirowed  fnim  Eoglwid,  ia 
jmply  a  branch  of  the  great  European  family.  It  baa 
little  which  is  indigeuoas.  Frinciplea  and  phraseology 
which  BODnd  atraoge  in  English  ears  wonld  have  been  quite 
*""''"■«-  in  those  of  Toet,  or  Potbier,  or  Savigny.  If  the 
gneation  were  of  the  assimilation  of  onr  law  to  that  of 
France,  or  Genaany,  or  Italy,  the  task  would  be  easy.  It 
is  true  that  we  in  Scotland  feel  moat  the  iBConTenieoce  of 
the  special  and  peculiar  system  which  prevails  on  the  other 
aide  of  the  Tweed,  and,  great  as  ia  my  desire  to  see  the  two 
systems  aasinulated,  X  see  only  one  course  by  which  that 
Mid  ini(^  be  to  some  extent  aooompUahed,  and  it  is  one 
which  to  my  mind  has  other  reasons  to  recommend  it. 
Many  yeaia  ago  I  sat  as  a  member  of  the  Statute  Law  Com- 
miasion,  the  object  of  which  waa  partly  to  provide  for  the 
abrogation  of  obsolete  atatntes,  and  partly  to  eee  whether 
those  which  were  in  full  operation  oould  be  consolidated  by 
new  enactment.  The  UommissioD  bore  some  fruit  as 
reganled  the  first  of  these ;  but  it  had  not  gone  far  before  I 
became  petsoaded  that  the  second  waa  substantially  im- 
piacticaUe,  Statutes  which  have  been  long  the  subject  of 
jBdioial  interpretation  often  beoome  deflected  from  the 
original  and  primary  meaning  of  their  words,  a  result 
wluch  it  may  be  equally  impoaaible  to  express  in  a  new 
statute,  either  by  the  old  words  or  by  new  ones.  There  is 
only  one  lemed^  for  the  voluminous  obaomity  of  the 
Strtute  Book,  altkoogfa,  as  yet,  lawysra  ate  nnwilliag  to 
ailow  or  adopt  it — 1  mean  codification,  a  oompen^us 
statement  of  legal  results,  without  regard  to  the  steps  by 
which  they  are  reached,  I  have  no  idea  that  we  shall  ever 
see  so  gigantic  a  work  undertaken  as  a  Code  of  the  Laws  of 
these  Kingdoms.  A  Code,  or  a  Digest,  ia  the  work  of  an 
arbitrary  Government,  How  a  Bill  fnuued  for  this  object 
would  ever  get  through  Committee  it  is  difficult  to  see. 
We  should  not,  I  think,  attempt  to  commence  on  so 
ambitious  a  scale.  But  I  see  no  reason  why  certain  por- 
tions of  the  law  might  not  at  once  be  subjected  to  that 
ptoeeas.  Take,  for  instance,  the  department  of  Mercantile 
Law  ;  the  law  of  bills  of  exchange,  of  insurance,  of  sale,  and 
other  more  common  contracts^  might,  without  much  diffi- 
culty, be  separately  codified ;  and  in  the  course  of  that 
process  it  would  be  open  to  adopt  what  seemed  the  most 
deainkUe  provisions  of  either  syst^n,  or  of  any  system. 
Lawyers  are  apt  to  exaggerate  tiie  importance  of  what  is 
termed  legal  principle.  In  many  of  the  most  controverted 
questions  it  is  of  little  moment  to  persons  who  ccmtract 
which  way  they  are  solved,  provided  tbey  know  bow  they 
are  to  be  solved  before  they  contraot.  I  see  in  this  direc- 
tion, and  this  direction  tndy,  a  way  to  extricate  ourselves 
from  the  anomaly,  a  most  inconvenient  and  serious  one, 
especially  in  the  south  oonutry,  of  having  two  systems  of 
law  applicable  to  the  same  mercantile  community.  I  be- 
lieve all  that  is  needed  for  this  work  is  a  serious  and  prac- 
tical conmenoemeot,  and,  if  X  may  take  the  liberty  of 
making  the  suggestion,  X  know  of  no  work  more  suited  to 
this  Association  for  the  amendment  of  the  law  than  the 
preparation  of  a  specimen  Code  on  one  or  other  of  the 
subjects  I  have  indicated.  I  ahonld  have  more  hope  from 
the  voluntary  effort  of  a  committee  of  this  Society  than 
from  any  Commission  which  could  be  appointed.  The 
specimen  might  never  become  law,  but  it  would  show  law- 
makers how  it  might  be  done.  Doubtless  lawyers  would 
mourn  over  the  loss  of  those  cherished  refinements  by 
which  their  results  were  reached,  amd  wonld  chftfe  at  being 
(ibained  to  a  few  peremptory  words ;  but  the  gain  to  the 
public  wonld  be  incalculable.  In  bootland,  especially,  the 
gain  would  be  great ;  for  even  when  the  law  of  Knglamd 
was  adopted  we  should  obtain  the  results,  often  most  en- 
lightened and  salutary,  vrithout  being  weighted  with  the 
subtle,  and  sometimes  questionable,  reasoning  by  whioh 
they  were  attained.  I  might  God  another  illustration  of 
the  effect  of  social  change  in  removing  the  apprehensions  on 
which  lawa  bave  proceeded  in  those  which  have  sprung  out 
of  the  fear  or  distrust  of  the  people.  To  enter  on  the  poli- 
tical phase  of  this  question  would  be  entirely  beyond  the 
province  of  my  duty  here.  Yet  the  enlightened  jurist  will 
mark  with  satisfaction  how  social  progress  and  the  spread 
of  intelligence  have  broken  down  the  rough  and  coarse 
barriers  which  a  ruder  age  set  up  against  popular  licence, 
partly,  no  doubt,  itom  a  sonitder  view  of  public  justice  and 


experience,  but  partly  also,  and  mainly,  because  the  times 
have  outgrown  the  danger.  One  class  of  laws,  which  to  a 
certain  extent  may  fall  under  this  category,  I  should  have 
been  tempted  to  enlarge  on,  but  I  find  the  subject  too 
nearly  allied  to  political  feeling  to  do  more  than  allude  to 
it — I  mean  what  are  termed  the  Ijabour  Laws,  a  subject 
which  in  the  present  day  t-xcites  a  lively  and  natural  in- 
terest, and  which  is  well  worthy  the  attention  both  of  the 
philanthropist  and  the  jurist.  Another  class  of  laws  is 
founded  on  fear  of  fraud,  an  element  which  rans  through 
much  of  the  history  of  the  Scottish  system,  aad  a  g«nd 
deal  of  which  still  remains  in  it.  I  do  not  mean  to 
question  the  soundness  of  the  views  on  which  several 
of  these  provisions  proceed ;  but  in  some  aRpects  of  their 
c^ienttion  they  appeared  in  former  times,  and  perhaps  to  a 
certain  extent  .tbey  appear  still,  to  favour  the  principle^ 
that  it  is  better  that  20  honest  men  should  be  cheated  ac- 
cording to  ^aw  than  that  one  rogue  should  succeed.  The 
tendency  is  to  exclude  the  light  for  fear  of  fraud,  forgetting 
sometimes  that  darkness  may  favour  fraud  and  that  light 
may  detect  it.  Thus  the  whole  of  Unit  category  of  the  law 
of  Scotland  which  limits  proof  to  the  writ  or  oath  of  the 
party,  seems  to  assume  that  the  limitation  is  in  fitvonr  of 
ihe  intertets  of  truth,  and  that  a  wider  inquiry  into  facta 
wonld  lead  to  error  and  favour  fraud.  For  instance,  trust 
can  only  be  proved  by  the  writ  or  oath  of  the  alleged 
trustee,  a  law  introduced  after  the  troubles  in  the  17th 
century,  when  estates  were  conveyed  from  one  to  another  of 
the  family,  as  Cavalier  or  Roundhead  had  the  upper  band. 
The  allegations  that  land-rights  were  truly  held  in  trust 
became  no  numerous  and  so  troublesome  that  the  Utigant 
alleging  trust  against  an  er\fdirt  title  was  restricted  to  prove 
it  by  the  writing  or  the  oath  of  his  antagonist.  At  that  date^ 
probably,  the  law  was  salutary,  but  the  danger  of  these 
frauds  has  departed,  and  left  the  law  behind  it.  So  pay- 
ments of  money  cannot  be  proved  by  witnesses,  nor  can 
want  of  value  for  a  bill  of  exchange.  In  all  these  cases  the 
only  real  position  is,  not  whethf  r  in  some  instances  proof  by 
witnesses  might  aid  a  fraudulent  desire,  but  whether,  in  the 
majority  of  instances  the  truth  is  beet  established  by  ex> 
eluding  or  by  admitting  such  testimony.  So  much  of  laws 
based  on  apprehension  or  fear.  I  proceed  to  a  second  class 
— namely,  laws  resting  on  imperfect  or  exaggerated  distinc- 
tions. The  first  instauoe  which  naturally  occurs  is  the  dis- 
tinction which  prevuls  in  England,  and  in  English-speaking 
communities  only,  between  law  and  equity.  This  is  too 
obvious  an  instance  of  my  general  proposition  to  require 
me  to  enlarge  upon  it.  There  is  no  diistinction  between  law 
and  equity,  in  any  fihilosophical  acceptation  of  these  terms, 
for  equity  is  the  basis  of  law.  Law,  divorced  from  equity, 
is  a  monster  which  could  have  no  place  in  any  system  of 
jurisprudence.  But  the  truth  is  that  in  England  the  dis- 
tinction is  not  truly  expressed  by  the  nomenclature.  It  is 
not  one  between  either  the  subject-matter  or  the  objects  of 
jurisprudence,  but  one  solely  of  courts  and  jurisdiction — not 
what  the  right  is  or  what  the  remedy  should  be,  but  solely 
from  what  tribunal  redrens  can  be  given.  It  never  could  have 
arisen  save  from  the  jealousies  of  co-ordinate  Courts,  and 
the  distinction  can  only  be  arrived  at  by  confining  the 
terms  within  arbitrary  rules  which  deprive  them  of  their 
primary  meaning.  No  other  system,  ancient  or  modem,  ever 
made  such  a  partition,  as  far  as  I  know.  The  enlightened 
legidation  of  last  year — to  be  completed,  I  hope,  next  year — 
tuminatea  the  reign  of  thia  anomaly,  as  fiur  aa  theory  goea ; 
but  there  haa  s{niing  up  around  each  of  those  divisions  so 
strong  a  growth  of  distinctive  principles  and  formularies,  in 
the  course  of  centuries  of  able  administration,  that  it  will 
take  many  years  before  the  rival  camps  will  effectually 
unite.  Probably  they  never  will  tmtil  their  mutual  techni. 
ealities  are  merged  in  a  code.  It  is  more  in  aooordance 
with  my  present  object  to  refer  to  a  very  fiuniliar  and  well 
recognised  distinction  which  prevails  in  all  European  juris- 
prudence— I  mean  that  between  real  and  personal  property, 
or,  as  we  should  call  it,  between  heritage  and  movables. 
Of  course  tbe  distinction  itself  is  not  imperfect.  There 
is  a  perfect  dietinction  between  that  which  the  owner 
can  carry  about  with  him  and  that  whioh  in  its  nature 
remains  fixed.  To  some  extent  also  this  natural  and 
physical  distinction  must  vary  the  forms  of  transference 
and  the  evidenee  and  nature  of  title.    But  we  are  apt  to 
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forget  from  long  familiaiity  with  artificial  coDsequences  of 
the  divisioD,  t^at  beyond  this  there  is  no  philosophical 
distinction  at  all.  Beasons  of  State  or  social  policy  or 
expediency  may  have  created  variations,  but  these  must 
rest  either  on  their  own  intrinsic  utility  or  on  the  effect  of 
ancient  nsuage  and  tradition.  These  are  mainly  to  be 
found  in  forms  of  transfer,  including  attachment  for  debt 
and  the  rules  regulating  succession.  I  see  by  the  report  of 
a  discussion  which  took  place  at  the  recent  meeting  of  the 
British  Association  that  our  distinguished  countryman.  Sir 
George  Campbell,  maintained  that  rights  to  land  were 
not  absolute,  but  limited  rights,  in  the  person  of  the 
proprietor.  Historically,  Sir  George  Campbell  was  quite 
right.  In  all  the  feudal  countries  the  land  was  the 
property  of  the  Crown,  by  right  of  conquest,  and 
while  these  were  obtained  by  subjects,  ^y  grant  from 
the  Crown,  the  Crown  remained  the  landlord,  while 
similar  subordinate  rights  might  be  created  by  the  Crown 
vassal,  all  depending  on  the  inherent  right  in  the  soil  vested 
in  the  Crown  as  universal  superior.  From  the  very  super- 
ficial acquaintance  I  have  with  the  land  rights  of  Uindostan, 
I  should  be  inclined  to  think  that,  in  many  districts  at 
least,  the  andent  tenure  was  strictly  feudal,  and  that  the 
chief,  the  Zemindar,  and  the  ryot  answered  as  nearly  as 
might  be  to  the  Crown  vassal,  sub-vassal,  and  cultivator 
with  ns.  So  far  as  land,  from  its  nature,  admits  of  separate 
and  limited  interests  in  it  subsisting  at  the  same  time,  this 
is  a  peculiarity  inherent  in  the  quality  of  the  right.  But 
in  ouier  respects  the  characteristics  of  the  feudal  relations 
in  it  are  purely  adventitious  and  artificial,  not  attaching  to 
the  subject  of  property,  but  to  the  mode  of  acquisition  and 
the  extent  and  interest  in  the  property  which  is  acquired. 
But  is  not  this  one  of  those  distinctions  which  time  and 
circumstances  have  reduced  to  a  shadow;  so  much  so  that  in 
England  the  substance  of  it  has  long  vanished,  and  the 
very  memory  of  it  has  perished,  save  in  a  very  few  sur- 
viving and  exceptional  traces  ?  The  proprietor  is  no  longer 
a  locum  teneru  for  the  Crown  or  for  the  public,  be  is  simply 
proprietor.  The  purely  feudal  forms  have  lingered  longer 
in  tills  end  of  the  island,  but  they  have  remained  only  as  a 
very  scientific  and  logical  system  of  conveyancing,  and, 
coupled  with  the  thorough  system  uf  Registration  of  Deeds 
which  our  lawyers  have  iJwaya  considered  the  bulwark 
of  our  law  of  real  property,  afford  aa  secure  and  com- 
plete a  series  of  tities  to  land  as  any  ooimtry  possecBes. 
The  fear  of  publicity,  which  is  an  element  1  might  have 
included  under  the  former  head,  has  never  disturbed 
the  spirit  of  the  lawyers  or  landowners  of  the  Korth, 
nor  do  I  believe  that  any  nation  which  enjoys  a  com- 
plete Register  of  Deeds  ever  foimd  the  slightest  element 
of  inconvenience  from  this  source  to  qualify  its  immense 
advantages.  But  the  old  forms  were  cumbrous  and  ex- 
pensive, although  precise  and  secure.  When  I  addressed 
this  Association  13  years  ago,  I  find,  from  the  draught  of 
the  observations  which  I  then  made,  that  I  had  intended  to 
express  the  opinion  that  the  time  had  come  when  these 
feudal  forma  might  be  entirely  abandoned  ;  but  on  reflection 
I  thought  tlie  proposition  too  sweeping,  and  simply  indicated 
an  opinion  that  the  juridical  mind  was  not  yet  ripe  for  the 
change.  But  time  and  public  opinion  and  the  greatet- 
oourage  of  my  sacoessors  have  brought  about  a  great  and 
mpst  salatary  advance  in  this  direction.  I  was,  and  am 
still,  of  the  mind  that  the  thorough  measure  proposed  by 
Lord  Toong  might,  as  regards  its  broad  lines,  have  been 
adopted  with  si^ety  and  with  benefit.  Still  I  view  with 
satisfaction  the  important  measure,  modified  as  it  is,  which 
was  passed  last  Session  in  the  hands  of  the  present  Lord 
Advocate,  and  I  consider  it  a  most  valuable  instalment 
towards  tiie  simplification  of  rights  to  land.  While,  bow- 
ever,  much  may  still  remain  to  be  done  in  the  simplification 
and  cheapening  of  tiie  transfer  of  land — a  subject  my  limits 
will  not  permit  me  farther  to  discuss — I  have  no  idea  that 
any  amount  of  legislation  in  that  respect  will  ever  have 
the  effect  of  extending  the  property  in  land  to  the  less 
wealthy  classes,  or  of  assimilating  its  transfer  to  that  of 
personal  property.  What  may  be  done  in  a  new  country, 
m  which  the  value  of  land  is  inconsiderable,  is  another 
matter ;  bat  with  us,  among  whom  the  value  of  land  is 
rising  every  day,  the  nature  of  the  property  itself,  and  the 
old  traditions  and   instinota  of  the  country,  will  always 


require,  in  the  forms  of  the  transference  of  land,  an 
amount  of  care  and  security  not  appropriate  to  personal 
property.  It  is  not  the  expense  of  acqairing  or  tranS' 
ferring  land,  but  the  expense  of  holding  it,  which  prB> 
vents  the  larger  diffusion  of  this  species  of  property — ^not 
the  laws  of  the  Statute  Book,  but  those  of  poUtical 
economy ;  and  nothing  but  sumptuary  laws  entirely 
irreconralable  with  the  fireedem  of  trade  cooM  ao- 
compliah  this  result.  As  long  as  the  retam  from  land 
is  less  than  the  ordinary  return  from  capital  invested  in 
trade  or  in  ordinary  marketable  securities,  the  man  who  can 
afford  to  bold  it  at  a  sacrifice  of  income  must  neceasarily 
exclude  the  man  who  cannot ;  and  no  diminution  in  the 
cost  or  difficulty  of  tranafer  will  have  the  slightest  e&ct  in 
acoomplishing  any  such  result.  While,  however,  I  donbt  if 
it  will  ever  be  practicable  to  place  the  transfer  of  land  oa 
the  same  footing  as  that  of  ordinary  personal  property, 
there  is  one  direction  in  whiclt  the  distinction  seems  to  be 
pushed  to  an  extreme,  and  in  which  the  law  appears  to  be 
drifting  into  considerable  oonfosion.  The  matter  is  some- 
what technical,  but  in  a  large  mercantile  and  manufac- 
turing community,  such  aa  that  in  which  I  now  speak.  It 
has  some  features  of  considerable  importance.  I  refer  to  the 
law  relating  to  accessaries  and  land.  From  the  traditional 
and  ancestral  right  to  broad  acres  to  the  property  of  a  few 
spinning  machines  enclosed  by  old  brick  walls  and  driven 
t^  a  steam  engine  put  up  yesterday,  and  which  may  be 
taken  down  to-morrow,  the  transition  would  seem  to  be  as 
just  as  can  well  be  conceived.  To  extend  the  law  of  laod- 
rigbts  to  a  species  of  property  as  thoroughly  personal  in  its 
own  nature  aa  a  cart  or  wheelbarrow,  teems  a  caricature  of 
this  legal  distinction.  Ko  doubt  proper  acceasories — things 
which  are  truly  subordinate  to  the  enjoyment  of  real 
property,  and  for  that  purpose  are  fixed  to  the  aoil — may 
become  real  by  accession.  But  when  the  building  iteelf, 
the  machinery,  the  moving  power,  are  all  parts  of  one 
machine,  placed  for  the  purpose  <^  carrying  on  a  trade 
or  manufacture,  and  without  the  sUghtest  intention 
of  altering  the  nature  of  the  articles,  it  seems  to 
me  to  be  an  example  of  the  grossest  exaggeration 
to  deal  with  these  as  if  they  savoured  of  reality  or 
were  anything  but  what  they  are,  stock-in-trade.  The 
anomaly  becomes  obvioos  and  mischievous  when  it  carries 
with  it  as  a  consequence  the  qoatities  of  real  estate  in  the 
matter  uf  succession,  so  that  if  a  trader  who  has  invested 
his  capital  in  machinery  for  the  purpose  of  trade  or  manu- 
facture die  unexpectedly,  without  a  settlement,  his  family 
are  exposed  to  the  risk  of  the  whole  of  the  father's  means 
devolving  on  the  eldest  son,  on  the  preposterous  fiction  that 
the  whole  is  real  estate.  I  do  not  say  that  such  would  be 
the  rexult ;  but  the  law  approaches  much  too  nearly  to  tha 
confines  of  such  an  absurdity.  The  seuond  adventitious  or 
artifioial  result  of  this  distinction  rests  in  the  law  of  primo- 
geniture— the  descent  of  the  real  estate  to  the  eldest  son  in 
the  absence  of  settlement  by  the  owner.  The  abstract 
utility  or  justice  of  this  state  of  the  law — a  remnant,  doubt- 
less, of  feudalism — I  do  not  now  stop  to  discuss.  Ita 
practical  importance,  while  the  power  of  settlement  remains, 
IS  not  of  the  magnitude  which  theorists  frequeutiy  repre- 
sent it  to  be.  It  seems  to  be  one  of  those  institutions  so 
largely  interwoven  with  the  habits  and  associations  of  this 
country  as,  for  the  present  at  least,  to  be  beyond  the  pi^e 
uf  controversy.  Hardships  it  has,  undoubtedly ;  but  it  has 
also  fostered  among  the  younger  branches  of  landed 
familiea  a  spirit  of  enterprise  and  manly  independence 
which  has  largely  tended  to  the  prusperity  uid  power  of  the 
nation.  What  I  have  to  say  or  suggest  on  that  subject  may 
be  embraced  under  my  last  subdivision — namely,  imperfect  or 
exaggerated  analogies.  The  power  of  settling  real  estate  in 
this  conntry  practioally  reduces  the  law  of  primogeniture  as 
regards  proper  land  estate  within  very  moderate  bounds,  and, 
as  I  have  already  said,  the  rule  is  too  firmly  fixed  among  us 
to  be  open,  at  present  at  least,  to  question ;  all  the  more  that 
the  power  of  limiting  the  succession  suffers  restrictions  very 
fiu'  ^ort  of  perpetuity.  The  inconvenience  of  the  law  prac- 
tically is  much  more  felt  in  regard  to  those  kinds  of  {HOperty 
for  which  it  never  was  intended — honse  property  in 
town,  and  similar  subjects,  which  follow  the  soil  by  acoea- 
sion.  Of  these  I  have  already  spoken.  While,  however, 
I  do  not  expect  to  see  any  alteration  in  this  leading 
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feature  of  the  desoent  of  land  amongit  xu,  I  remain  of  the 
opfaiion  that  the  right  of  settlement  should  not  go  beyond 
the  first  donee  ;  in  other  words,  that  it  would  be  beneficial 
to  all  classes  to  see  the  power  of  entail  subotantialiy 
abolished.  If  this  power  ever  had  beneficial  results,  they 
are  all  worked  out  long  ago.  I  know  no  good  which  they 
effect.  They  retard  the  improvement  of  land,  they  im- 
poTeriah  the  yonnger  branohes  of  the  family  without 
enriehing  the  elder,  they  hang  like  a  millstone  round 
the  neck  of  an  heir  in  possession,  they  insensibly  ex- 
aggerate what  were  molehills  of  a  debt  until  they  over- 
sbadow  the  ancestral  acres,  prerenting  the  useful  applica- 
tion of  the  resources  of  nature  and  of  science,  in  order 
that  posterity  may  succeed  and  be  crippled  it  its  tarn. 
It  ia,  in  my  opimon,  a  stolid  and  blindfold  policy.  So 
far  tnm  preserving  ancient  families,  it  is  the  true  secret 
of  their  destmotkin.  I  believe  it  will  be  found  that  a 
large  amount  of  land  in  the  hands  of  the  great  proprie- 
tors has  descended  from  generation  to  generation  in  fee- 
rimple,  and  I  am  quite  certain  that  where  it  is  so  agricul- 
ture and  enterprise  have  left  their  mark.  I  own,  therefore, 
that  I  should  like  to  see  entails  abolished,  the  power  of 
settlement  only  remaining.  There  are,  no  doubt,  some 
interests  in  expectancy  nnder  the  old  law  so  close  that  it 
may  be  right  to  oonsider  them  ;  but  that  is  a  mere  matter 
of  time  and  of  detail,  which  presents  no  real  difficulty  in 
adjustment.  Short  of  entailing  land,  the  power  of  settle- 
ment seems  aotirely  reasonabla  It  is  remarkable  that  those 
who  think  otherwise,  and  lean  to  a  constant  subdivision 
of  land,  have  never  proposed  to  put  any  restrictions  on 
the  absolute  power  of  a  testator  over  his  personal  property. 
Tet  the  right  legitim  which  we  have  borrowed  from  the 
Boman  law  has  much  more  to  recommend  it  than  a  per- 
petual subdivision  of  land.  The  highest  development  of  the 
fertility  of  the  soil  can  only  be  attained  on  a  considerable 
scale.  But  there  is  no  difficulty  in  the  dividon  of  money, 
and  I  am  inclined  to  think  that  on  the  whole  there  is  reason 
and  justice  in  the  law  which  secures  to  yonnger  children, 
nnless  they  surrender  it,  a  portion  of  their  father's  personnl 
nocesrion.  The  last  head  under  this  chapter  of  my  subject, 
and  my  last  iUustnition,  has  reference  to  charitable  be- 
quests— a  subject  of  no  small  interest  in  the  present  day, 
and  one  which  affords  many  examples  of  the  truth  of  some 
of  the  principles  I  have  endeavoured  shortly  to  enforce. 
What  are  we  to  say  of  a  mischievous  or  useless  charitable 
bequest !  The  law  protects  it,  and,  of  course,  while  the  law 
stands,  must  continue  to  protect  it.  But  it  is  hard  to  say 
to  which  of  the  canons  of  useful  or  philosophical  law  it 
conforms.  It  is  not  adapted  to  the  wants  of  the  times,  for 
the  tide  baa  ebbed  from  it  and  left  it  on  the  shore.  There 
are  no  existing  interests  which  it  promotes,  because,  as  it  is 
mischievous  or  useless,. it  can  promote  no  interest.  The  will 
of  the  testator  is  in  some  sense  a  mere  phantom,  for  he  has 
no  present  wilt  In  many  instances  there  is  no  reason  to 
suppose  that  if  he  were  here  among  us  he  would  maintain 
his  bequest  for  a  moment.  All  that  can  be  said  is  that  the 
integrity  with  which  the  law  investe  snch  bequests  is  an 
operative  element  in  the  action  and  proceedings  of  men 
during  their  lives,  and  regulates  the  use  which  they  make 
of  their  property,  and  that  they  would  destroy  their  confi- 
dence in  the  law  were  their  settlements  liable  to  be 
distorbed.  Nevertheless,  in  dealing  with  this  question, 
while  extremes  should  be  avoided,  and  the  intentions  of  the 
donors  carried  out  as  far  as  this  can  be  usefully  done,  I  find 
no  l^al  principle,  as  I  found  no  suggestion  of  reason, 
which  should  induce  me  to  join  in  the  cry  of  sacrilege  at 
every  attempt  to  torn  sndi  bequests  into  a  fertilizing 
ebannd. 


COMPENSATIOK  OP  LAWYERS. 

Two  recent  cases  bearing  on  this  subject  have  attracted 
ovr  attention,  and  strike  us  as  being  of  vital  importance  to 
our  professioo.  The  first  oase  to  which  we  refer  is  Vooritta 
V.  U'Oartmeg,  61  N.  Y.  S87,  decided  by  the  Commission  of 
Appeals.  The  principle  adjudged,  as  stated  in  the  syllabas, 
U  vbtk  an  attorney,  who  brings  an  action  in  the  name  of 
MiotlMr,  in  which  he  is  beneficially  interested  by  virtue  of 
•a  agreement  by  which  he  is  to  have  a  portion  of  the 
nooveiy  as  compensation  for  hii  services,  is  liable,  like  the 


plaintiff  for  the  defendant's  costs,  and  that  his  liability  has 
not  been  affected  by  the  provision  of  the  Code  (|  808) 
legalizing  such  agreements.  This  liability  is  created  by 
statute,  2  R.  S.  61 6,  section  44,  wbicb  enacts  that  in  an  action 
brought  in  the  name  of  another  by  an  assignee  of  a  right  of 
action  or  a  person  beneficially  interested  in  the  recovery,  snch 
asajgnee  or  person  is  liable  for  coste  the  same  as  the  plain- 
tiff. Before  the  Code  this  was  held  to  include  the  attorney 
in  only  one  case  so  far  as  we  know,  namely,  .82ms  v.  OHt,  1 
Den.  656.  In  that  case  the  attorney's  interest  was  a 
demand  against  the  plaintiff,  which  tiie  latter  oonsented 
that  he  might  retain  out  of  any  recovery  in  the  action 
against  the  defendant.  He  was  to  be  paid  for  his  services 
in  that  case  at  all  hazards.  But  when  he  issued  the  declar- 
ation he  indorsed  on  it  a  notice  that  he  was  the  assignee  of 
the  claim  in  suit,  and  alone  authorized  to  compromise  and 
settle  it ;  and  this  was  held  to  estop  him.  The  decision  in 
the  Commission  of  Appeals  is  based  upon  the  latter 
authority.  The  facte  in  the  former  case,  however,  were 
peculiar.  Canfield,  the  assignor  of  the  cause  of  action, 
being  about  to  remove  from  the  State,  made  an  agreement 
with  Dorr,  an  attorney,  by  which  the  latter  was  to  brli^  an 
action  on  a  claim  against  the  defendant,  and  if  he  failed 
to  collect,  to  have  nothing  for  his  services,  but  if  he 
collected,  to  have  the  coste  and  a  sum  equal  to  one-half 
the  demand  for  his  compensation.  To  save  filing  security 
for  coste  Dorr  advised  the  assignment  to  Voorbees,  who 
was  insolvent,  and  so  believed  to  be  by  Dorr  and 
Canfield,  with  the  understending  that  it  was  a  mere 
matter  of  form,  and  that  no  tiue  passed  to  Vooriiees. 
We  specify  these  facts, .  because  we  deem  them  the 
probable  provocation  and  the  only  excuse  for  the  re- 
mark of  the  court  that  such  tisnsaetions  by  lawyers 
are  made  tolerable  "only  by  leaving  such  of  them  as 
might  choose  to  embark  in  such  enterprises  upon  the  same 
footing  with  other  speculators."  Previous  to  this  decision 
we  think  it  had  been  generally  supposed  that  the  Code,  in 
abolishing  champerty,  had  also  deprived  this  statute  of  ito 
force  as  against  attorneys,  if  it  ever  possessed  any.  We 
are  inclin^  to  believe  now  that  this  decision  will  scarcely 
support  the  principle  laid  down  in  the  syllabus.  It  may  be 
right  upon  the  peculiar  facte  of  that  case,  but  we  hardly 
think  the  doctrine  enunciated  is  applicable  to  oases  where 
the  plaintiff  has  a  bond  fide  interest  in  the  action  althoogh 
the  attorney  may  also  have  an  interest.  In  such  cases  the 
attorney  cannot  be  said  to  bring  the  action  in  the  name  of 
another  ;  the  other  brings  it  in  his  own  name.  The  attorney 
is  beneficially  interested,  to  be  stoe,  but  this  is  not  enough^ 
he  must  also  bring  the  action. 

Kow,  the  old  stetate  was  part  of  a  system  under  which 
lawyers  were  viewed  imd  treated  very  much  as  malefactors, 
file  legislature  and  the  public  seemed  to  regard  them  as  a 
class  of  reprehensible  persons,  who  were  not  to  be  paid  for 
their  services  like  other  people.  If  they  were  permitted  to 
work  it  was  mainly  for  the  public  benefit  and  behoof,  like 
the  oonvicte  in  our  prisons.  It  was  meritorious  to  restrict 
their  compensation  to  a  meagre  pittance.  It  was  even 
esteemed  by  many  a  venial  offence  to  cheat  a  lawyer  out  of 
his  pay.  Agieemente  between  attorney  and  client  in 
respect  to  the  subject-matter  of  the  litigation  were  always 
construed  as  frauds  upon  the  client.  The  public  were  to  be 
protected  against  these  ravening  wolves  by  legislation,  and 
if  the  coste  of  a  suit  could  be  charged  upon  the  lawyer  it  was 
a  jnke  that  made  godly  persons  laugh.  But  when  common 
sense  and  the  C(xle  came  in,  we  tried  to  change  all  that. 
We  left  lawyers  at  liberty  to  make  contracte  for  their  com- 
pensation 13ce  other  persons.  It  is  notorious  that  an 
immense  amount  of  legal  business  is  now  transacted  in  this 
State  by  the  most  reputeble  lawyers  under  agreements, 
precisely  like  that  impliedly  censured  by  the  court  in 
Toorheei  v.  IfeCartnes,  although  seldom,  we  hope,  entered 
into  under  the  same  drcumstances.  It  is  an  affectation  at 
this  day  to  frown  at  this  mode  of  doing  legal  busineas. 
Indeed  some  of  our  oourte  have  held  that  the  existence  of 
snch  an  agreement  between  attorney  and  client,  in  a 
particular  case,  cannot  be  proved  on  the  trial  in  defence, 
because  it  is  immaterial  and  may  tend  to  prejudice  the 
plaintiff's  oase  with  the  jury.  Cook  v.  New  York  Central 
Jlailroad  Co.,  6  Lans.  601.  We  can  see  nothing  immoral 
or  impolitic  in  such  arrangements,  and  we  can  see  no  reason 
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for  mulctmg  the  attomegr  in  oofti  because  he  hu  chosen  to 
run  his  risks  of  eetting  any  compeDsation  for  his  services  in 
the  suit  We  l£ink  the  legislature  would  do  well  to  look 
to  this  matter  at  their  next  session,  if  the  case  of  Voorhee$ 
y.  MeOartaq/  really  decides  what  the  reporter  seems  to 
think. 

The  other  decision  is  English.  We  refer  to  the  aotioD  of 
the  Benohers  of  the  Middle  Temple  in  expelling  from  thdr 
membership  a  barriatar  who  stole  some  law-books.  We  eite 
this  case,  not  to  condemn  it,  because  we  do  not  see  how  the 
Benchers  ooald  hare  done  otherwise,  but  to  draw  public 
attention  to  the  facta  which  led  to  the  commission  of  the 
crime.  The  simple  truth  was,  this  lawyer  was  starving  for 
want  of  employment,  and  stole  these  books  and  sold  them 
to  buy  bread  for  himself  and  another  unfortunate  in  the 
same  predicament.  He  was  sent  to  prison  for  six  months, 
and  served  out  bis  term,  and  on  his  release  his  brethren  who 
had  expelled  him  from  their  fellowship,  presented  him  with 
six  hundred  pounds  sterling,  and  crested  a  fund  for  the 
relief  of  poor  buristers.  But  they  oould  not  give  back  to 
this  unfortunate  gentleman  his  honour.  He  was  a  victim 
to  the  ideas  of  professional  compensation  which  prsvail  in 
England.  A  barrister  may  not  solicit  patronage  ;  he  most 
wait  until  an  attorney  brings  it  to  him,  and  starve  if  it  does 
not  oome.  A  lawyer  cannot  make  an  agreement  that  his 
compensation  shall  depend  upon,  be  measared  by,  and  be 
paid  out  of  the  recovery ;  that  is  champerlous  and  immoral, 
and  ha  must  wait  for  responsible  clients.  Now  is  it 
not  a  little  lidioulons,  not  to  say  perfectly  monstrous, 
that  in  the  largest  city  and  the  most  enlightened  and 
wealthiest  nation  on  the  globe,  a  gentleman  of  educa- 
tion and  culture,  a  member  of  the  higher  branoh  of  the 
most  influential  of  the  learned  professions,  is  reduced  by 
fashion's  caprice  and  by  the  absurdity  of  the  laws  to  such 
an  extremity,  that  he  must  starve,  go  to  the  alms-house,  or 
steal  S  We  i^plaud  the  humanity  of  our  English  brethren. 
We  should  have  liked  to  contribute  our  mite  to  the  fund 
for  the  relief  of  that  most  unfortunate  lawyer.  But  we 
should  like  still  better  to  be  able  to  aid  in  bringing  about  a 
reform  of  their  customs  and  their  laws,  so  that  a  probability 
should  exist  that  such  a  thing  aould  never  occur  again. 

We  hope  our  readers  see  the  connexion  between  these 
two  cases.  Legislation  can  never  keep  the  relations 
between  attorney  and  client  pure.  Lawyers  and  suitors 
must  be  left  to  deal  with  each  other  like  other  persons  of 
common  sense  and  ordinary  experience.  Suitors  will 
occasionally  be  fleeced  by  dishonest  lawyers,  but  where  one 
such  case  occurs,  nineteen  lawyers  will  be  cheated  by 
dishonest  clients.  There  is  a  great  deal  too  much  of  this 
sentimental  nonsense  in  regard  to  the  members  of  the 
learned  piofessions.  A  physician  must  not  advertise ;  a 
clergyman  must  not  care  for  the  amnnnt  of  his  salaiy ;  a 
lawyer  most  not  have  any  pecuniary  interest  in  the  result 
of  his  client's  cause.  We  had  supposed  that  the  sturdy 
sense  of  our  profession,  in  this  State,  at  ieaet,  had  weeded 
out  this  last  idea.  We  knew  it  was  legally  extinct ;  we 
hoped  it  was  morally  defunct.  But  when  a  high  judge 
stigmatizes  the  lawyers  who  accept  retainers  in  the  way 
to  which  we  refer,  as  "speculators,"  and  implies  that 
they  are  "  intolerable,"  we  confess  we  fear  the  old  folly  is 
not  quite  dead.  It  is  these  ideas  that  lead  to  such  tragedies 
as  we  have  recorded  in  the  case  of  the  London  banister. 
They  are  "  too  good  for  human  nature's  daily  food,"  at  least 
for  that  portion  of  our  profession  who  are  still  at  the  bar, 
and  who  expect  from  those  of  their  number  whom  they 
elevate  to  the  bench,  and  there  maintain  on  comfortable 
salaries,  the  liberty  to  gain  bread  and  not  stones,  fish  and 
not  serpents. — Albany  Laa  Journal. 


iNSUiuiraB  FKAnsa.^The  Central  Lav  Journal  of 
America  says : — "  The  Iribh  Law  Timbs,  for  August  8,  con- 
tains a  leader  (No.  I)  on  Life  Insurance  Law  and  Legislation, 
the  subject  of  which  is  warraniy  on  the  part  of  the  person 
for  whose  benefit  the  policy  is  taken.  We  intend  to  reprint  it 
It  will  be  good  reading  for  those  judges  whose  dedsions 
have  supported  Life  Insurance  Companies  in  dishonestly 
wiiggUog  oat  of  their  obligations,  after  pocketing  large 
anina  of  money  in  premiums." 


LAW  STUDENTS'  JOURNAL. 

THE  SOCIETT  OF  THE  ATTORNEYS  AND 
80LICIT0BS  OF  IBELAND. 

(Luxaporsted  by  Boyal  Charier.) 

NOTJOE. 

The  Pbujiiivabt  BxAMiVAnoN  of  Candidates  for 
Apprenticeship,  will  be  held  at  the  Solicitors'  Hall,  Fonr 
Courts,  Dublin,  on  Friday  and  Saturday,  the  80th  and  81st 
days  of  October,  1874,  at  Bleven  o'doet. 

N.B.— All  papers  to  be  lodged  on  or  before  Wtdntldcgi, 
I4lh  October,  1874- 

The  FlHiJi  EziiMiHATlon  of  Candidates  seeking  admis- 
sion as  Attorneys,  will  be  held  at  the  same  place,  on 
Monday  and  Tuesday,  the  2nd  aad  8fd  days  of  November, 
1874,  at  tMe  same  hour. 

By  Order  of  the  Council, 

JOHN  H.  OODDARD, 

Secretary. 

Solicitors'  Hall,  Fonr  Courts,  Dublin. 

N.B.— The  CoMPSTlTiva  ExAifiHAiloir  for  the  Society's 
Prize,  will  be  held  on  Monday,  Tueiday,  and  Wedneeday,  the 
end,  3rd,  and  4tk  rf  November,  1874,  >*  H  o'dook.  each 
day. 

N.B. — ^The  deoisioa  of  the  Court  of  Examinen  will  be 
announced  on  Tuesday,  Aa  lOth  of  November,  1874,  at 
Three  o'clock,  p.m. 

THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  Royal  Charter.) 


MlOHACLMAB  SCBaON,  1874. 

LEGAL  EDtJCA-nON. 

NOT  I  OB. 
WiLLlAlf  HlOKElOK,  Esq.,  FrofesDor  of  Law  for  the  Pro- 
fession of  Attorneys  and  Solicitors,  will  deliver  his  coone  of 
Lectures  for  the  Michselmas  Session,  in  the  Solicitors' 
Hall,  Fonr  Courts,  on  Mondays  and  Thursdays^  at  Ten 
minutes  before  Ten  o'clock,  a.m. 

The  first  Lecture  will  be  delivered  on  Tkunday,  tiiefi/lh 
of  November,  1874. 

The  course  will  consist  of  T'uxlve  Lectures,  three- fourths 
of  which  must  be  attended  so  aa  to  entitle  Candidates  to 
Professor's  Certificate. 

By  Order, 

JOHN  H.  GODDARD, 
Secretary. 

Gentlemen  proposing  to  attend  Lectures,  will  have  to 
leave  their  names  at  the  Secretary's  Offioe^  SoUcitan' 
Buildings. 

The  Professor  of  Law  has  fixed  upon  the  following  Book 
for  Lectures,  viz., "  Williams  oir  Rial  Pbopbbtt  " — "  Last 
Edition." 

Solicitors'  Hall,  Four  Courts^  DnUin. 
October,  1874. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  Royal  Charier.) 


Hilabt  Tnuc,  1876. 


FINAL  EXAMINATION. 


NOTICE. 
Candidates  wishing  to  preseot  themselves  at  the  above 
Examination  must  lodge  their  Papers  on  or  brfare  tine  firtt 
day  of  next  Michatlmat  Term. 

By  order, 

JOHN  H.  OODDARD, 
Seerctafy. 
SoUfitors'  Hall,  Fonr  Courts,  DnUinu 
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COVBT     FAPEBS. 


COURT  OP  BANKBTTPTCT. 

SUnNGS  FOB  NEXT  WEEK,  m  br  M  appcdnted. 

MONDA  Y. 
Before  the  Chtkf  RBoiBntAB,  at  12  o'clock. 


BANKBDFTB 


NATDKB  OP  SITTDrO 


Sobert  Coartsey     VoDch  account 


TUESDA  Y. 
Before  the  Coubt,  at  11  o'clock. 


FoUiott  Barton 

2Dd  composition  sitting 

Leachman 

Edward  Qoigley 

Ist  composition  sitting 

fMt 

Same  matter 

Final  examination 

Keman 

Michael  Ryan 

2nd  composition  sitting 

Findlater  #  Co. 

Same  matter 

Final  examination 

Kavaaagh 

Michael  Stanley 

Ut  public  sitting 

Neilton 

Peter  Smith 

do 

Bamilton  *  Oraig 
Catty  ^  Clay 
Oldham  4  Eaton 

Wm.  H.  Harris 

do 

Samuel  Gardner 

do 

William  Moreland 

2nd  composition  sitting 

Benner 

Same  matter 

Final  examination 

Bemttr 

James  Harbiaon 

lat  composition  sitting 

M'CuUg 

Same  matter 

Final  examination 

Mvrray 
iPCuMy 

Same  matter 

Examine  witnesses 

6.  and  K.  Ferguson 
Michael  O'Siillivan 

Final  examination 

Larkm  ^  Co. 

do 

Larldni  Co. 

John  Nolan 

do 

Henry  Davey 

do 

NaitOH 

Wm.  Fitzgerald 

do 

Afatheai 

Michael  Russell 

do 

Stewart 

Patrick  Heeney 

do 

Perry  ^  Co, 

Patrick  Monahan 

Slotion 

OFarrell 

Before  the  Chief  Riqibtbab,  at  12  o'clock. 


WEDNESDAY. 
Before  the  Chisf  Rkgibtbab,  at  12  o'clock. 


James  Keegan 
Thomas  Clarke 
Iver  MacUonnell 
Geo.  P.  Hagrath 


Costs 

do 

do 
Settle  report 


Rwm 
M'Govera 
For$ythe 
Hkkie 


TBURSDAY. 
Before  the  Chisp  Rboistrab,  at  12  o'clock. 


Patrick  Nolan 
Alex.  D.  Stewart 
John  Farrell 
Jeremiah  Sullivan 


Reference 

Prove  debts  and  vouch 

do 
Prove  debts 


SUgphta* 
U-Govem 
APOovem 
Donnelly 


PRIDA  Y. 

Before  the  Coubt,  at  11  o' 

dook. 

Owen  Dnnne 

2nd 

composition  sitting  Rynd 

Same  matter 

Fio&l  6xatnixiatioQ 

Seallan 

Wm.  H.  Thornton 

do 

iVhelan^Son 

Patrick  Clarke 

do 

Rynd 

Oldham  4  Eaton 

Kobert  Russell 

do 

Thomas  Slevin, 

do 

Oldham  4  Eaton 

sen.  and  jun. 

Thomas  Murray 

do 

Uottoy  4  Wateon 

John  Hanley 

do 

Catty  4  Clay 

Joseph  Campbell 

do 

Oldham  4  Eioon 

James  M'Bride 

do 

Watheat 

Before  the  Chisp  Bboisthab,  at  12  o'clock. 


James  Lynam 
James  W.  Dillon 


Prove  debts  and  voiacbiitaxweU  f  Weldon 
Vouch  assignee's  acct.   Tootney 


ABJUBIOATIOEB  IN  BANEBUPTCT. 

Brown,  Ebenezer  E.,  The  Valley,  Roscrea,  Tipperary,  seed  and 

manure  merchant.    Sittings,   T\tetday,  Ootober  27,  and 

Friday,  November  18.    Lanan  and  Co.,  solrs. 
Davies,  Geoige  Heniry,  The  Barracka,  E^is,  county  Clare, 

gentleman.    Sittings,  FHday,  October  80,  and  Taetday, 

November  17.    0'(Srmor,  solr. 
Gordon,  Patrick,  Lisliddy,  Enockmnrray,  county  Roscommon, 

&rmer.     Sittings,  Friday,   October  30,   and   Taetday, 

November  17.     Walth,  solr. 
Gordon,  Ellen,  Lisliddy,  Enockmnrray,  county  Roscommon, 

widow.     Sittings,    Friday,   October  80,  and   Tuetday, 

November  17.     Walth,  solr. 
Nolan,  Daniel,    ^ocknagashil,    county   Kerry,  shopkeeper. 

Sittings,  Friday,  October  80,  and  Tvetday,  November  17. 

Larim  and  Co.,  solrs. 
O'Hagan,  Patrick,  Dundalk,  county  Louth,  currier.    Sittings, 

Friday,  October  20,  and  Taetday,  November  17.    Jonet, 

solr. 
Waring,  Richard,  Ligoniel,  county  Antrim,  flax  spinner,  trading 

as  Waring  and  Duncan.     Sittings,  Friday,  October  80, 

and  TucMiay,  Nooeniber  17.     Black  and  Browning,  solrs. 
Wilson,  Edward  Samuel,  trading  as  E.  S.  Wilson  and  Co., 

Belfast,  tea  merchant.    Sittings,   Taetday,  October  27, 

and  Friday,  November  18.    S.  C.  Neilton,  solr. 


DUBLIN  STOCK  AND  SHABE  LIST. 

OCTOBER 

DESCRIPTION  OF  STOCK 

Fri. 

Sat. 

Hon.  Tne>.:  Wed. 

Thur 

2 

3 

5       6 

7 

8 

•Paid 

Oovenuuent. 

—  3  p  0  Consols       ..            .. 

—  HewspcStock 

'— 

Oil 

9' 

— 

.— 

% 

■jol 

901 

90 

90if 

90i-i 

INDU  STOCK. 

—  SpcJuly'M)  Trsfbleat 

—  4  p  c  Oct.  '88r  Bk.  of  Ire). 

1071 

>07l 







— 

loa 

toil 

_ 

lOl] 

— 

Baakik 

100    Bank  of  Ireland              .. 
as    Biiemian  SanUng  Co.     .. 

<;o)I 

«4' 

^i 

^ 

^i\ 

F 

»    Lmdon  oiitA  Comxy 

— 

IS    iMnOtmJiAMtattttk 

— 

— 



-~' 

— 

ao    hmdm  end  Watmtntttr  .. 

— 

.^ 



77* 

77J 

31  Mumter  Bant  (LimUtd) 

Siu 

^„ 

8| 

8J 

go    NalUmalBank     .. 

WH 

'^i 

g.l 

«6i 

I J    Nati(malofLiterp'l(LUi) 

as    Provincial  Bant 

9* 



9» 

?1* 

9a 

9» 

lo              Do.          New 

— 

M 

10    Royal  Bank        „ 

S0« 

— 

— 

sol 

— 

Steam. 

so    BrttlstaAIrish  .. 



_ 

fa 

•a 

— 

— 

loo   Cl^of  OdUIb   .. 
SO    Dublin  and  Glasgow 

lOTt 



>07J 

1071 

io8 

lot) 

— 

^ 

— 



50    Dublin  A  Liverpool  Steam 

Ship  Building.  Co. 

_ 

— 

— 

— 



5.S* 

mnea. 

-hi 

-hi 

— 

— 



-m 

7    Mining  Co.  qflrelandCttCi) 

Hi 

^ 

— 

— ' 

2i  Wicklow  Copper     ..        .. 

— 

%i 

— 



— 

BUsoaUaneona. 

10    Alliance  A  Dab,  Cons.'  Oat 

'ofi 



— 

-— 

— 

— 

9{  i>uMtn  Tramaayi 

Hi 

Hi 

— 

— 



H 

0-4-7  Patriotie  Auurance          .. 

— 

toi 



lOi 

BaUways. 

so    Belfast  and  Northern  Co*. 

— 

^ 

69-i 

f»9if 

b9* 

.- 

SO    Cork  and  Btndon 

— 

2< 

«S 

90    Cork,  Blackrock  &  Passage 

— 

lot 

— 

•^ 

■0 

!□□    Dnblln  and  Orogheda 

— 

uti 

— 

Jil* 

II»I 

ICO    Dnhlln  and  Kingstown     .. 

_ 



— 

lOO    Dublin,  Wklow,  A  Wford 

78 



7« 

— 



— 

100    Gt.  Northern  and  Western 



m 

— 

— 

— 

100    Gt.  Southern  and  Western 

>o<H 

io8l 

i^i 

1081 

io8i 

.o8J 

100    Londonderry  A  EnniikiUen 

66 

— 

too    Midland  Gt.  Western 

Hi 



»U 

nai 

— 

— 

as    Portdn.  Dun.  ft  Omh.  Jun. 

'41 

— 



SO    Wsterford  and  Limerick  .. 



11 

— 

— 



Railway  Freferenoe. 

loo    Belfast  ft  Ntb'nCos,4po 

t^» 



— 

_ 

— 



lOO          Da            do,     4ipc 
100   D.ftD.,4peauarant'dS'k 

'fi 

— 

— 

— 





— 

— 

— 

— 

100    Do,  41  pc 

_ 

xd 

— 

— 

— 

^ 

loo    Qt.  Soutb'n  ft  West'n  4  p  c 

— 



% 

— 

9»i 

— 

100    Hid. Great Westem.tpe 



— 

— 



100    Ulster  Ai  Per  Cent.  Stock 

i03k 

— 

^ 

— 

— 

ICO    Wat(rd.*Ct'lIi:el.Spcrd 

— 



^ 

^ 

7« 

$0    Watfd.ftLlmerlck,»perd 

— 

— 



— 



ICO    Do.,4ipc 

— 

n 



— 

— 



$0    Do,  new  red,  1878,  S  p  c  .. 

BaUway  Debentnrea. 

V4 

. 

— 

fo| 

io» 

—    Dub.  ftBolfastJanc.,4po 

— 

— 



— 

_ 

— 

—    Do,4Jpc 

too 

_ 



— 

— 

._ 

-    D.,W,ftW.,*ipo 

lOO 

100 

100 

— 

— 

.» 

—    at.Soath'nft  West'n,4pe 

08{ 

98] 

9»i 

— 





—    Waterfd  ft  Limerick  4ipc 

io:if 

I02i 

— 

— 

— 

*  Shares  not  IMy  paid  up  aie  given  In  Ilalict. 
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A  Chilias  Coubt  of  Jranoa.— A  Beater's  telegram 
from  Yalparauo  says  : — "A  seaman,  late  one  of  the  crew  of 
the  South  American  Steam  Packet  Company's  steamship 
Loa,  was  murdered  a  few  days  since  on  Cerro  de  la 
Concepcion.  Two  engineers  of  the  Pacific  Steam  Navigation 
Company's  steamer  Atacama  were  summoned  to  appear  at 
the  Criminal  Court  to  identify  the  body.  The  engineers, 
believing  they  were  not  bound  to  appear,  refused  to  obey 
the  summons.  An  armed  force  from  the  Chilian  corvette 
Esmeralda  was  sent  on  board  the  Atacama,  and  the 
engineers  were  taken  out  of  the  vessel  and  brought  on  shore. 
They  could  not  identify  the  man,  and  the  Chilian  judge 
fined  them  100  dollars  for  contempt  of  ooort. 

FoBTBATca  or  Lboal  CKLBBBiTiaa — ^The  Benchers  have 
given  instructions  to  Mr.  T.  A.  Jones,  President  of  the 
Royal  Hibernian  Academy,  to  paint  a  portrait  of  Lord 
Chancellor  Clare  and  also  a  portrait  of  the  late  Lord 
Chancellor  Blackbome.  Both  portraits  are  to  be  placed  in 
the  dining  hall  of  the  King's  Inns. 

BISTHS,  MARSIAGES,  AlTD  DEATHS. 

BIRTHS. 
BEVERIDGE— October  i,  mt  39  Upper  RuUand-itreet,  the  wUe  o( 
John  Beveridge,  Esq.,  barrliter-st-law,  of  &  aon. 

MARRIAGES. 
MILNER  and  FITZGERALD— October  7,  at  MonntmelUok,  Qneen'i 
County,  b;  the  Rev.  George  Kemmis.  aaaisted  by  tho  Rev.  VllUam 
F.  W.  Bolton,  William  MUner,  Esq.,  eldest  son  of  James  HUner,  Esq., 
J.P.,  Mounmellick,  to  Frances  Helen  Fitzgerald,  eldest  daughter 
of  John  Alexander  Fitzgerald,  Esq.,  solicitor,  MountmelUck,  and 
niece  of  Thomu  Turpin,  Esq  ,  aoUoitor,  Marybonnigfa. 

DEATHS. 
8MTTH— September  30,  at  his  father's  resldenoe,  Abna-raad,  Monies- 
town.  County  Dublin,  after  a  very  protracted  illness,  aged  W  years, 
Ralph  Mountague  Smyth  (late  Lieutenant  63rd  foot),  youngest  son 
of  John  Smyth,  Esq.,  Solicitor,  8  Clare-street. 


CASES  for  holding  Tbb  InisH  Law  Times,  and 
SOLiciToss'  JocsKjkL,  (OF  One  Year,  can  be  had.  Lettered  on 
aide,  Price— whole-bound  Cloth,  8s.;  half-bound  Leather,  4s.;  whole- 
bound  Leather,  is.,  by  Post  Id.  extra,  at  the  Ofllce  of  the  Journal, 
S3,  UrPBB  Sackvuxe-siiuikt,  Ddblis. 


SALE: 


COUNTY     CARLO  W. 

ESTATE  in  the  County  of  Carlow  FOR  SALE. 
TO  BE  SOLD,  with  Landed  EsUtes  Conrt  Titie, 
One  Undivided  Moiety  of  an  cztrcmely  desirable  Estate,  held  in  Fee, 
situate  at  Miiford,  in  the  Comity  Carlow,  and  within  four  miles  of 
the  Town  of  Carlow,  the  whole  producing  at  present  an  annual  profit 
rent  of  £400,  which  will  be  increased  to  £600  per  annum  on  tlie 
falling  in  of  two  annuities  of  £100  a-year  eadl.     Apply  to 

Messrs.  J.  D.  MELDON  A  SONS,  U  Upper  Otmond-quay, 
Dublin.  544 


LEGAL    POSTINGS: 


STATUTORY    NOTICE   TO    CREDITOR& 


In  the  Goods  of  \  I 

Joseph  Holloway,  late  off  J 

Dundmro,  in    the  Countylj 
of  Dublin,  and  formerly  of 
Arran-qusy,  In  the  City    ' 
Dul)lin,  Baiter,  deceased. 


NOTICE  is  hei«by  Given, 
pursuant  te  the  statute  22nd  and 
23rd  Victoria,  cap.  35,  intituled  "  An 
'    '  "  )  further  amend  the  Law  of  Pro- 
and  to  Relieve  Trustees,"  that 
persons  claiming  to  be  Creditors  of. 


'J  szara  v 
o'/ Act  to 
of  I  perty  : 
_/  all  pen 


or  wlio  iiaTe  any  datans  or  demands  against  the  EsUte  and  Etfecla  of 
the  said  deceased— who  died  on  the  8th  day  of  September,  1874,  at 
Arran-quay  aforesaid— are  herel^'  required  to  furnish  particular)  bi 
writing  of  such  olaims  or  demands,  on  or  before  the  1st  day  of 
DECEMBER  next,  to  the  undersigned,  as  Solicitor  for  James  Han- 
ratty,  ol  Lincoln-lane,  in  the  C  Ity  of  Dublin,  coinmiaaion  merchant, 
one  of  the  executors  name:!  in  the  Will  of  said  deceased,  to  whom 
Probate  of  tlle  Will  of  the  testator  was  granted  forth  of  the  principal 
Registry  of  the  Court  of  Prol>ate  in  Ireland  on  tho  8th  day  of  Octoter 
instant 

And  talie  notice  that  after  the  said  1st  day  of  DECEMBER  next 
the  said  executor  will  proceed  to  distribute  the  assets  of  said  deceased 
among  the  penwns  entitled  thereto,  having  regard  only  to  the  clahns 
and  demands  of  wiiich  be,  or  I,  his  Solicitor,  shall  then  have  had 
nodce. 
Dated  this  Mb  day  of  Octsber,  1874. 

JAMES    GOFK,  SoUcitor  for  said  executor,  16,   Bachelors'- 
wsllc,  Dublin. c6i 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    OF    BIATO. 
a  A  T   Tp 

On  FRIDAY,  tht  VUh  (%  o/noVEUBEB,  1874. 


In  the  Matter  ot 

the  EsUte  of 

John  Nolan  Ferrall,  Esq. 

Owner  and  Petitioner. 


BE       SOLD, 

On    FRIDAY, 
The  I3th  day  of   NOVEMBSS, 

1874, 


Before  tile  Honourable  Judge  Flanagan, 
At  the 

Landed  Estates'  Court,  Dublin, 

At  the  hour  of  Twelve  o'eloek  noen, 

In  Five  Lots, 

The  following  %'aluable  Fee-simple  Estate, 

Situate  in  the  Barony  of  iGlmaine  and  County  of  Mayo,  and  the  weU- 

secured  Yearly  Fee-farm  Itenta  ot  £«3  3a  Od,  and  £M  10*  41d,  payable 

out  of    Lands  situate    respectively  In  the   Baronies  of    Carra    and 

Kllmalne,  and  County  ot  Mayo. 

LOT  1 — Part  o(  tho  Lands  of  Ballymangan,  eontaining  179«  2r  Stn, 
stetute  measure,  situate  In  the  Barony  of  Kiimalne  and  County  3 
Hayo,  lleld  in  fee,  and  producing  a  net  annual  rental  of  £17S  ISa  Od. 

LOT  S— Other  part  of  said  Lands  of  Ballymangan,  containing 
S2a  2r  Itip,  alatttto  measure,  dtuato  in  the  Barony  of  Kihnahie  and 
Coimty  of  Bfayo,  lield  in  fee,  and  producing  a  net  annual  rental  o( 
£48  la  3d. 

LOT  3— The  other  part  of  said  Lands  of  Ballymaagan,  eontainfaig 
49a  2r  34p,  sUtute  measure,  situate  in  the  Barony  ofKilmaine  and 
County  of  Mayo,  held  in  tee,  and  prodwang  a  net  annual  rental  o( 
£fil  lis  Id. 

LOT  4— The  Yearly  Fee-fSrm  Rent  of  £SS  Ss  Od,  crested  l>y  deed, 
dated  17th  August,  1BS7,  payable  out  of  tlie  Lands  ol  Tawneclongh, 
Tubberoughter,  and  Bosceene,  formerly  called  Rusheens.  but  naw 
called  Thomaatown,  containing  212a  Or  lip,  statute  nlMUnre,  situata 
In  the  Barony  of  CaiTa  and  County  of  Mayo.  The  Ordnance  Valua- 
tion of  the  Lands  is  £130  Ifis  Od.  The  tenant  pays  the  Quit  and  Crown 
Rent  and  Tithe  Rent-charge. 

LOT  S— The  Yearly  Fee-hrm  Rent  of  £54  10s  41d,  created  by  deed 
dated  24th  April,  1851,  payable  out  of  the  Lands  of  KnoclLnagarra, 
otherwise  Knocluiaganny,  containing  133a  2r  9p,  statute  measure, 
situate  In  the  Barony  of  Kilmaine  and  County  of  Mt^o.  The  Ordnanos 
Valuation  of  the  Lands  is  £83  3s  Od.  Tho  tenant  pays  the  Quit  and 
Crown  Rent  and  Tithe  Rent-charge. 
Dated  this  17th  dv  of  July,  1874. 

C.  E.  D0BB8,  Examhier. 

DESCRIPTIVE  PARTICULARS. 

Lots  1,  2,  and  3  are  situate  witiiin  two  miles  ot  the  Post-town  ot 
Hollymount,  twelve  miles  o(  Tuam,  where  there  is  a  Railway  Station, 
six  miles  of  tho  Town  of  Ballinrobe,  and  seven  miles  of  the  Town  of 
Claremorris,  where  there  is  also  a  Railway  Sution.  Hollymount, 
Tuam.  and  Ualllnrobe,  are  all  market  towns  and  fairs ;  Claremorris  is 
a  market  town. 

Lot  4  is  situate  about  one  mile  from  the  Post-town  of  Ballyglas,  and 
about  eight  miles  from  tbc  Town  of  Castlebor,  where  there  is  a 
Railway  Station.  Balljrglaas  and  Caatlebar  are  both  market  towns 
and  fairs. 

Lot  6  adjoins  Lots  1,  2,  and  S. 

The  Lands  comprised  in  Lots  1,  2,  and  3,  are  of  superior  quality,  and 
are  well  circumstanced  as  to  Rdds.  The  Lands  are  in  the  hands  of 
three  wealthy  tenants,  who  pay  their  rents  punctually,  and  would  be  a 
sate  investment  for  intending  Capitalists, 

The  Fee-farm  Rents  payable  out  of  Lots  4  and  5  are  well-secured 
and  regularly  paid. 

Proposals  for  purchase  by  Private  Contract  will  be  rdcetred  h)  tiie 
SoUcitor  having  carriage  of  Sale,  and  submitted  to  the  Court,  up  to 
Monday,  the  2nil  day  of  November,  1874,  after  which  no  private  offer 
can  be  entertained. 

For  renuls.  Maps,  and  further  partlcuhus  apply  at  the  Registmr's 
Office,  Landed  Estates  Court,  Four  Courts,  Inna'-qnay,  Dublin ;  to 

EDMO.ND  KELLY,  Esq.,  the  Agent  over  the  Lands,  Church- 
field,  Ballyhaunis,  County  Mayo ;  and  to 
JOHN    R.     COLKER,    Solicitor    having    carriage   of    Bala, 
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IN  THE  COURT  OF  BANKRUPTCY. 

IRELAND. 


E 


LLEN  GORDON, 

of  Llsliddy,  Knockmurray,  In  the  County  of  Roscommon,  widow, 
was  on  the  6th  day  of  October,  1874,  adjudged  Bankrupt. 

Public  Sittings  will  be  held  at  the  Court  of  Hankruptey  Four 
Courts,  Dublin,  on  FRIDAY,  the  30th  day  of  OCTOBER,  1874, 
and  on  TUESDAY,  the  17th  day  of  NOVEMBER,  1874,  at  the  hour  (rf 
Eleven  o'clock  In  the  forenoon,  whereat  the  Bankrupt  is  to  attend, 
and  to  make  a  full  disclosure  and  discovery  of  h'S  Estate  and  Effects. 
Creditors  may  prove  their  Debta,  and  at  the  Fh-st  Sitting  choose  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  is  requirol  to 
finish  his  Examination. 

All  persons  having  in  their  possession  any  Property  ot  the  Bankrupt, 
must  deliver  It,  and  all  Debts  due  to  tho  Bankrupt  must  be  paid,  to 
Liicips  H.  Deekikc,  Esq.,  Official  Assignee,  Upper  Ormond-quoy, 
Dublin,  to  whom  Creditors  may  forward  their  Affidavits  of  Debt 

HUGH  DOYLE,  Begtatnr. 
JOHN    O'BIORDAN    and     FARRELL    M'DONNELL, 
Solicitors,  8  Capel-street,  Dublin.  561 


Printed  md  PuWbhed  by  the  Proprietor,  Johk  IJalcoxs^  every  Saturday,  at  63,  Upper  Sackville-stteet,  in  the  Parish  of  St  Thomas 

and  City  of  Dublin.— /Safurifay,  Ortobtr  10, 1874.  »">«»«• 
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INFANTS'   CONTRACTS. 

Trb  late  Session  of  Pariiament  wm  not  fertik  in  Acts 
of  much  political  importance,  perhaps,  bat  there  is  no 
doubt  that  there  were  enacted  some  three  or  four 
measures  which  passed  almost  sub  silentio,  but  which  are 
veiy  important  for  society  as  well  as  lawyers.  Of  these 
we  propose  to  consider  one,  chapter  62  of  36  &  37 
Victoria.  It  is  an  Act  to  Amend  the  Law  as  to  the 
Contracts  of  Infants,  and  came  into  operation  on  the 
7th  of  August  last.  After  reciting  that  it  is  expedient 
to  amend  the  law  as  to  the  contracts  of  infants,  and  as 
to  the  ratification  made  by  persons  of  full  age  of  con- 
tracts made  by  them  during  infancy,  and  as  to  neces- 
saries, it  enact*  that — 

"All  contracts,  whether  by  speciality  or  by  simple 
contract,  henceforth  entered  into  by  infants  for  the 
repayment  of  money  lent  or  to  be  lent,  or  for  goods 
supplied  or  to  be  supplied  (other  than  contracts  for 
necessaries),  and  all  accounts  stated  with  in&nts,  shall 
be  absolutely  void :  Provided  always,  that  this  enact- 
ment shall  not  invalidate  any  XM>ntract  into  which  an 
infant  may,  by  any  existing  or  future  statute,  or  by 
tlie  rules  of  common  law  or  equity,  enter,  except  such 
as  now  by  law  are  voidable."    And  further : — 

"  No  action  shall  be  brought  whereby  to  charge  any 
person  upon  any  promise  made  after  full  age  to  pay 
any  debt  contracted  during  infancy,  at  upon  any 
ratification  made  after  full  age  of  any  promise  or 
contract  made  daring  infancy,  whether  there  shall  or 
•hall  not  be  any  new  oonnderation  for  such  promise  or 
ratification  after  full  age." 

This  is  a  sufficiendy  wide  enactment,  and  will  lend  to 
youth  a  charm  in  every  sense  additional  to  what  it 
possessed  before.  We  said  that  these  purely  legal 
measures  passed  almost  sub  sUentiOy  and  we  do  not 
remember  the  grounds  on  which  this  measure  was 
propounded.  There  have  been,  of  late,  In  England  and 
Ireland,  two  or  three  cases  of  great  hardship,  when 
adults  involved  themselves  in  great  difficulties  by  pro- 
mising anew  to  pay  debts,  contracted  during  infancy, 
on  purely  honourable  obligations;  and  these  cases 
probably  called  the  attention  of  our  legislators  to  what 
seemed  a  defect  in  the  rationale  of  law,  for,  as  these 
ratifications,  or  new  promise*,  were  voluntary  acts,  it 
seemed  reasonable  that  they  should  be  of  no  more  force 
than  the  previous  honourable  or  moral  consideration  on 
which  they  were  founded;  but,  practically,  as  they 
were  only  allowable,  or  at  least  actionable,  when  the 
consideration  for  the  promise  was  originally  beneficial 
to  the  party  promising,  and  he  was  protected  from 
liability  by  some  provision  of  the  Statute  or  Common 


Law  meant  for  his  advantage,  it  was  surely  reasonable 
that,  if  he  renounced  the  benefit  of  that  law,  and 
promised  to  pay  the  debt,  which  was  only  what  an 
honest  man  ought  to  do,  he  should  be  bound  by  law  to 
perform  it  (Judgment,  Earle  v.  Oliver,  2  £xch.  90). 

As  a  matter  of  fact,  if  the  prior  consideration  was 
not  beneficial  to  the  party  making  the  subsequent 
promise  or  ratification,  the  latter  would  be  relieved 
against  it  in  Equity,  as  was  done  in  the  cases  to  which 
we  have  alluded,  on  equitable  terms,  and  we  cannot 
help  thinking  that  the  Court  of  Equity  is  powerful  and 
active  enough  to  protect  those  deserving  its  assistance 
against  improvident  contracts.  However,  the  rule  of 
Law,  that  a  consideration  will  support  no  other  promise 
than  such  as  would  be  implied  by  Law,  is  now  mora 
symmetrical,  being  cleared  of  its  chief  exceptions. 

That  a  moral  consideration  will  not  support  a 
promise,  has,  since  the  case  of  Eastwood  v.  Kenyan  (I  I 
Ad.  &  £.  438),  been  firmly  established,  and  it  was 
generally  on  the  ground  of  a  previous  moral  considera- 
tion that  the  ratification  was  held  binding.  The  same 
anomaly  is  still,  however,  left  in  the  case  of  a  debt 
taken  out  of  the  Statute  of  Limitations  by  an  acknow- 
ledgment in  writing,  with  this  difference,  that  the  latter 
may  be  signed  by  an  agent  of  the  debtor,  while  the 
ratification  of  a  contract  made  during  infancy  had  to  be 
signed  by  the  debtor  himself,  according  to  the  provi- 
sions  of  9  Geo.  lY.,  cap.  14,  sec  6,  which  provided — 

"That  no  action  shall  be  maintained  whereby  to 
charge  any  person  upon  any  promise  made  after  full 
age  to  pay  any  debt  contracted  during  infancy,  or  upon 
any  ratification  after  full  age  of  any  promise  or  simple 
contract  made  during  infancy,  unless  such  promise  or 
ratification  shall  be  made  by  some  writing,  signed  by 
the  party  to  be  charged  therewith." 

The  age  of  twenty-one  years  has,  for  long,  been 
fixed  in  the  Common  Law  as  the  period  when  an 
absolute  and  unlimited  legal  ability  to  contract  shall 
commence,  or  in  other  words,  at  this  period  the  pro- 
tection afforded  to  infants  against  improvident  bargains, 
and  the  artifices  of  designing  persons  ceases.  This  rule 
appears  to  have  been  borrowed  from  the  feudal  law,  by 
which  the  tenant  was  presumed  to  have  acquired  at 
this  age  sufficient  bodily  strength  to  attend  his  lord  in 
the  wars,  and  thereforo  at  this  age  ceased  to  be  the 
ward  of  his  guardian  in  chivalry  (CcLitt.  78b.,  171b.) 
The  first  section  of  this  Act  is  sweeping  enough,  and 
it  would  appear  from  the  words  of  the  second  section, 
that  it  is  retrospective  in  its  effect,  and  that  not  only 
shall  no  ratification  to  be  given  in  futuro  be  binding, 
but  also,  that  no  action  can  be  brought  on  ratifications 
effected  before  the  pasnng  of  the  Act. 
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LEGAL  APPOINTMENTS. 

The  present  Government  has  not  had  many  legal  ap- 
pointments to  bestow  as  yet.  In  England  there  have  been 
some  County  Court  judgeships  vacant  by  raiignation 
and  otherwise,  and  the  Lord  Chancellor  has  appointed 
t<)  the  Hampabire  County  Court  Mr.  P.  M.  Leonard, 
who  is  an  Irishman  and  a  graduate  of  Trinity  College, 
Dublin;  while  there  is  a  report  that  Mr.  Justice 
Honeyman  is  about  to  retire,  and  that  Mr.  Huddle- 
stone,  another  distinguished  Irishman,  is  to  be  appointed 
in  his  stead. 

Mr.  Leahy's  death  also  leaves  a  first-class  county  at 
the  disposal  of  the  Irish  Giovernment,  but  it  is  possible 
that  some  judge  of  a  second-class  county  may  be  pro- 
moted, and  the  latter  vacancy  given  to  the  new  man, 
whoever  be  may  be. 


NOTANDA. 


Landlord  and  Tenant  Ad,  1870,  s.  46;  purchase  of 

holding  by  occitppng  tenant .'Motion,  on  behalf  of  L. 

Mallon,  an  occupying  tenant  of  the  estate  of  John  Sher- 
lock (trustee  for  sale  of  the  estate  of  Anna  E.  O'Brien, 
deceased),  owner  and  petitioner,  that  his  holding,  with 
another  piece  of  land,  should  be  made  one  lot  of,  in 
order  that  he  might  purchase  same  under  the  provisions 
of  the  Landlord  and  Tenant  Act,  1870,  s.  46.  The 
estate  comprised,  among  other  lands,  the  townlands  of 
Tullaheg,  and  of  Rahan  demesne  and  Newtown.  The 
Tullabeg  Jesuit  College  stood  on  the  townland  of 
Tullabeg,  and  the  trustees  of  the  institution  held  a 
lease,  substantially  for  ever,  of  the  townland,  and  they 
intended  to  purchase  tlie  head-rent,  and  become  the 
owners.  Laurence  Mallon  was  tenant  from  year  to 
year  of  35  acres  of  Rahan  demesne,  which  was  a  sub- 
denomination  of  Newtown,  at  a  rent  of  £36  a  year. 
His  holding  lav  between  Tullabeg  and  the  Grand 
Canal,  from  which  the  water  supply  of  the  College  was 
drawn.  When  the  examiner  was  adjusting  the  rental 
for  sale,  the  solicitor  for  the  trustees  of  the  college 
appeared  and  asked  to  have  Mallon's  holding  made  a 
single  lot  of,  in  order  that  they  might  purchase  it.  Mr. 
Sherlock,  the  trustee  for  sale  of  the  estate,  opposed  the 
application,  on  the  ground  that  the  estate  would  sell 
best  by  being  put  up  in  townlands.  This  view  was 
taken  by  the  examiner;  but  then,  on  the  30th  June, 
Laurence  Mallon  came  forward  as  the  occupying 
tenant,  and  claimed  under  the  46th  section  of  the  Land 
Act,  to  have  the  privilege  of  purchasing  his  holding. 
Mr.  Sherlock  opposed  this  application  just  as  he  did  the 
previous  one,  and  the  examiner  refused  to  accede,  unless 
Mallon  agreed  to  take  23  acres  of  another  part  of 
Rahan,  that  would  otherwise  be  left  perfectly  separ- 
ated, and  consequently  be  greatly  depreciated  In  value. 
This  Mallon  agreed  to  do,  and  the  examiner  fixed  the 
price' at  20  years'  purchase  of  the  head  rent.  It  was 
admitted  that,  when  the  trustees  of  the  college  were 
seeking  to  purchase  Mallon's  farm  by  itself,  they 
intended  to  give  him  a  life  interest  in  it  at  the  present 
rent.  Mr.  Sherlock,  the  trustee  for  sale,  in  his  affidavit, 
swore  that  to  split  up  the  townland  of  Rahan  by  separ- 
ating the  farm  of  Mallon  would  be  most  injurious  to 
the  estate  at  the  sale — that  Mallon's  fnnn  was  the  best 
of  all,  the  other  tenants  being  for  the  most  part  poor 
and  unable  to  pay  their  rent.  By  yielding  to  the  appli- 
cation of  Mallon  the  devisees  of  the  reversion — the  Sisters 
of  Charity — would  suffer  a  loss,  because  the  sale  would 
produce  less  than  otherwise  would  be  obtained.  Laur- 
ence Mallon,  in  his  affidavit,  stated  that  he  wished  to 
purchase  for  himself — that  he  had  no  intention  of 
assigning  the  farm  to'anyone  else — and  it  would  be  sold, 


in  any  case,  subject  to  the  right  of  the  trustees  of 
Tullabeg  CollBn;e  to  take  water  from  the  canal  which 
bounde(i  the  holding.  The  rector  of  the  college,  in  his 
affidavit,  stated  that  there  was  no  agreement  between 
himself  and  Mallon  as  to  getting  an  assignment  of  the 
farm ;  that  the  negociations  with  Mallon  were  broken 
off  when  the  offer  of  the  college  for  the  farm  was 
refused  In'  the  examiner;  and  that  all  that  was  intended 
was  to  offer,  hereafter,  a  fair  price  for  the  reversion,  if 

it  could  be  obtained -Jadaon,  Q.C.  in  support  of  the 

motion Mr.  Weldon  (^Maxwell  If  Weldon)  Solicitor  for 

the  Sisters  of  Charity  said  that  the  superioress  of  the 
community  instructed  hira  to  state  that,  when  the  course 
of  sale  was  first  discussed,  she  did  not  wish  to  interfere 
with  the  discretion  of  Mr.  Sherlock,  as  trustee,  as  to  the 
mode  of  setting  up  the  estate,  and  she  was  satisfied  to 

leave  the  matter  in  the  hands  of  the  Court Walsh, 

Q.C.  on  behalf  of  Mr.  Sherlock: — The  motion  shoi^d 
be  refused.  Mallon  seeks  not  to  purchase  bonafde  for 
himself,  but  for  the  trustees  of  Tullabeg  College,  who 
are  seeking  through  him  to  obtain  what  was  origimdly 
refused  to  themselves.  Therefore  the  application  is 
quite  outside  the  operation  of  the  L.  &  T.  Act,  1870,  s. 
46.  Considering  the  certain  injury  to  the  estate  by 
allowing  Mallon^  farm  to  be  separated  from  the  rest  of 
the  townland,  and  the  want  at  bona  fides  on  the  part  of 
Mallon,  who  clearly  is  not  purcbaang  for  himselfj 
because  he  never  dreamt  of  an  application  till  after  the 
offer  of  the  trustees  of  Tullabeg  College  was  refused, 
it  was  submitted  that  the  motion  on  behalf  of  the 
tenant  should  be  refused.— ^ac^on,  Q.C.  in  reply: — 
Mallon  seeks  to  become  the  purchaser  for  bis  own 
benefit,  and  for  no  other  purpose.  Under  the  rules  of 
the  Court  there  is  power  to  put  up  the  estate  in  such 
lots  as  would  be  advantageous  for  the  sale;  and,  by  the 
4(ith  section  of  the  Land  Act,  the  Court  is  to  give  the 
occupying  tenant  all  r&sonable  facilities  for  purchasing 
his  holding.  Unquestionably,  if  the  tenant  has  the 
right  to  purchase,  he  also  has  the  right  after  purchase 
to  sell  toe  interest.  The  fact  that  he  might  do  so 
does  not  deprive  him  of  the  benefit  of  the  section  of 
the  Land  Act.  In  this  case  it  is  sought  to  deprive 
the  tenant  of  his  right  u|Km  a  mere  vague  state- 
ment, that  to  separate  Malbn's  farm  from  the  rest 
of  the  townland  would  be  injurious  to  the  sale; 
but  the  Court  has  the  fact  that  Mallon  is  to  take  23 
acres  additional,  and  pay  23  years'  purchase — a  very  high 
price — and  if  the  other  tenants  are  poor  and  not  well- 
paying,  is  that  a  reason  why  Mallon,  a  good  honest  and 
thriving  tenant,  should  be  deprived  of  his  right  to  pur- 
chase his  holding?  It  was  said  that  the  offer  of  Mallon 
was  not  bond  fide,  but  the  man  was  prepared  to  bring 
in  the  purchase  money,  and  he  in  fact  imputed  want  of 
bond  fides  to  Mr.  Sherlock,  stating  that  that  gentleman 
wanted  to  purchase  for  himself,  and  if  he  did  would 
evict  him  (^fallen)  from  his  farm.  [Flanagam,  J— 
It  is  impossible  that  Mr.  Sherlock  could  purchase,  as 
he  is  a  trustee  for  sale,  and  is  forbidden  by  Act  of 
Parliament  from  bidding.]  \Wahh,  Q.C — ^That  is  so; 
and  the  only  foundation  for  Mr.  Jackson's  statement  is, 
that  Mr.  Sherlock  states  that,  if  he  were  allowed  to 
become  the  purchaser,  he  would  be  willing  to  ^ve 
eighteen  years'  purchase.].— Klamaoan,  J.,  m  giving 
judgment  said: — Mr.  Sherlock  has  an  unlimited  dis- 
cretion—guided, of  course,  by  fairness  and  honesty — 
as  to  the  manner  in  which  the  estate  should  be  brought  - 
to  sale.  He  has  stated  most  emphatically  that  to 
separate  Laurence  Mallon's  holding,  with  the  addition 
of  twenty-three  acres  to  it,  as  one  lot,  would  seriously 
injure  the  sale  of  the  remainder  of  the  townland  of 
Rahan  demesne,  and  he  all  through  acted  consistently, 
because  he  opposed  the  application  of  Mallon  for 
separate  purchaae,  just  as  he  opposed  the  application  of 
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the  trustees  of  the  TuUabeg  College.  While  I  agree 
that  I  am  bound  to  give'  the  fullest  possible  effect  to 
the  46lh  section  of  the  Act,  and  allow  every  facility  to 
the  occupying  tenant  to  become  the  purchaser  of  his 
farm,  I  should  do  so  consistently  with  the  interests  of 
the  estate ;  and  it  would  require  very  strong  evidence  to 
satisfy  me  that  the  person  whose  bounden  duty  it  was  to 
sell  tiie  estate  to  the  best  advantage  did  not  know 
-what  was  most  for  the  interest  of  the  estate  in  the 
sale.  Mr.  Sherlock  has  pledged  his  oath  tliat  it  would 
be  injurious  to  sell  Mallon's  holding  distinct  from 
the  rest  of  the  townland.  He  might  be  in  error  in 
that  opinion,  but  should  I  decide  that  question 
against  Mr.  Sherlock's  oath?  With  regard  to  the 
other  matters  in  the  case,  it  would  have  been  better 
if  it  had  not  been  stated  in  the  affidavit  that  Mr. 
Sherlock  intended  to  become  a  purchaser  himself. 
He  could  not  do  so,  and  there  was  do  foundation  for 
the  allegation.  Though,  perhaps,  I  might  shrewdly 
guess  that,  if  Laurence  Mallon  became  the  purchaser, 
the  holding  would  in  some  way  or  other  pasd  to  the 
trustees  of  Tullabeg  College,  yet  I  see  no  reason  to 
doubt  MhIIou's  statement  that  he  intends  bond  Jide  to 
purchase  for  himself,  nor  the  statement  of  the  rector  of 
the  college  that  negociations  were  broken  off  with 
Mallon  when  their  own  offer  was  refused.  The  sole 
question  for  me  is,  whether  the  sale  to  the  tenant 
could  take  place  without  in  the  slightest  degree  preju- 
dicing the  interests  of  the  persons  entitled  to  the 
residue  of  the  estate.  Believing,  on  the  evidence  before 
me,  that  I  am  bound  to  act  upon  the  opinion  of  Mr. 
Sherlock  as  to  that  matter,  I  must  refuse  the  applica- 
tion of  the  tenant,  and  give  the  trustee  his  costs 
{Estate  of  Sherlock,  owner  and  petitioner;  Landed 
Estates  Court,  July  20,  1874). 

Presentments ;  lunatic  anylttm ;  salary  of  R.  C.  Chaplain 
of  infirmary ;  coroner's  inqtiest. — At  the  Assizes  at 
Clonmel,  July,  1874,  an  application  was  made  to 
MoNAUAN,  C.  J.,  to  direct  the  Grand  Jury  to  pass 
a  presentment  for  £40,  aa  salary  to  the  Very  Uev. 
Dean  Quirk,  as  Roman  Catholic  Chaplain  to  the  in- 
firmary. It  was  stated  that  the  Grand  Juries  of 
Galway  and  Clare  had  presented  for  the  same  purpose 
every  year,  without  any  objections.  His  Lordship  held 
that  the  Grand  Jury  had  no  power  to  pass  such  a  pre- 
sentment.  At  Luuerick  Assizes,  July  10,  1874,  a 

deputation  from  the  Corporation  drew  the  attention 
of  Dbasi,  B.,  to  a  presentment  for  £1,600  which  the 
Corporation  had  to  vote  towards  the  expenditure  of 
the  asylum,  without  any  representation  from  that  body 
on  the  Board  of  Governors.  It  was  stated  that  the 
presentment  had  been  going  on  increasing,  year  after 
year,  until  it  rose  to  the  present  figure.  Lately,  the 
Corporation  made  an  effort  to  examine  the  accounts  of 
the  asylum,  but  they  had  been  informed  by  the  asylum 
authorities  that,  though  they  could  see  the  place  as  ordi- 
nary visitors,  they  would  not  be  permitted  to  examine 
the  accounts.  The  Corporation  looked  upon  this  as  a 
hardship,  and,  as  his  Lordship  was  a  member  of  the  Privy 
Council,  the  Corporation  hoped  that  he  would  bring 
the  matter  under  the  notice  of  His  Excellency  the  Lord 
Lieutenant  and  the  Lords  Justices  of  Ireland.  Dgast, 
B.,  said  that  he  had  no  option  but  to  fiat  the  presentment. 
If  there  was  a  grievance,  the  Corporation  could  lay  the 

matter  before  the  Privy  Council  by  petition At  Tul- 

lamore  Assizes,  July  8,  1 874,  an  wkpplicafion  was  made 
on  behalf  of  Mr.  Gowing,  coroner,  to  direct  the  Grand 
Jury  to  fiat  a  presentment  in  respect  of  an  inquest  on 
Mr.  Hussey  Walsh,  which  the  Grand  Jury  considered 
should  not  have  been  held.  It  appeared  that  the  de- 
ceased had  died  from  the  effects  of  a  fall  in  the  hunting 
field.     He  had  lingered  three  or  four  days  after  the  fall. 


Mr.  Gowing  was  examined,  and  stated  the  circumstances 
of  the  death.  Ho  said  he  received  the  news  in  a  telegram 
from  a  constable,  and  subsequently  got  important  infor- 
mation from  a  respectable  private  gontleman  ;  that  gen- 
tleman told  him  that  Mr.  Lee,  one  of  the  members  of  the 
hunt,  had  complained  of  the  "drag  hunt"  course  being 
unfair  and  dangerous,  and  also  that  Mr.  Walsh,  on  that 
occasion,  had  been  badly  treated  by  another  gentleman, 
who  rode  his  horse  against  Walsh's,  and  said  that  he 
(Walsh)  was  no  gentleman — that  he  was  a  blackguard, 
lie  had  said  to  the  Grand  Jury  that  he  considered  a 
drag  hunt  for  nine  Irish  miles,  without  a  check,  as  an 
illegal  proceeding.  He  had  received  a  letter  relative 
to  Mr.  Walsh's  death,  end  it  partially  influenced  him 
in  holding  an  inquest;  the  letter  had  a  name  to  it,  but 
he  did  not  know  whose  it  was  — MoUoy,  on  behalf  of 
the  coroner,  submitted  that  the  Court  should  not  inter- 
fere with  the  discretion  of  the  coroner  when  he  had  bona 
Jide  instituted  the  inquiry,  and  held  an  inquest  in  confor- 
mity with  the  directions  imposed  upon  him  by  statute. 
It  would  be  absurd  if,  after  a  coroner  had  so  acted  in 
discharge  of  his  duty,  a  Grand  Jury  should  review  his 
decision,  and  peremptorily  decide  whether  an  inquest 
should  be  held  or  not. — Dcmtes,  Q.C.,  contra,  submitted 
that  the  presentment  had  not  been  disallowed  without 
sufficient  inquiry  and  cause.  The  coroner  had  stated  to 
the  Grand  Jury  that  the  reason  he  held  the  inquest  was 
on  account  of  the  drag  hunt,  which  he  believed  illegal. 
The  late  Sir  R.  Peel  died  under  similar  circumstances, 
and  no  inquest  was  thought  of.  Bishop  Wilberforce 
and  the  late  Marquis  of  Waterford  were,  no  doubt, 
killed  from  a  fall  from  their  horses,  but  death  was  in- 
stantaneous. Mr.  Walsh,  who  for  days  lingered,  and 
du-ing  that  time  was  perfectly  sensible,  emphatically 
stated  that  he  had  no  charge  to  make  against  any 
person.  Whiteside,  C.J.,  aner  having  reviewed  the 
facts,  said:^There  is  an  important  principle  involved 
in  this  case.  I,  myself,  as  the  Chief  Justice,  am  the  chief 
coroner  of  this  country,  empowered  to  hold  inquests,  as 
Lord  Denmau  once  did.  Coroners  exercise  a  most 
important  duty,  and  statutes  regulate  how  they  are  to 
do  it.  Mr.  Walsh  was  not  found  dead,  nor  was  his 
death  of  a  sudden  nature.  A  Grand  Jury  is  entitled  to 
inquire  whether  a  coroner  had  reasonable  ground  for 
deeming  an  inquest  necessary.  If  an  inmate  of  a  gaol 
or  a  lunatic  asylum  dies,  the  law,  very  wisely,  says  that 
an  inquest  must  be  held.  I  feel  very  much  the  gra- 
vity of  being  asked  to  interfere  with  the  decision  of  the 
Grand  Jury.  Inquests  had  been  very  properly  held  on 
the  Bishop  of  Winchester  and  the  Marquis  of  Water- 
ford,  because  death  came  upon  them  in  the  most 
exceptional  manner.  I  am  of  opinion  that  Mr.  Walsh's 
death  was  not  a  "  sudden  one,"  or  a  suspicious 
death  within  the  meaning  of  the  Act  I,  therefore, 
cannot  interfere  with  the  course  adopted  by  the  Grand 
Jury. 

Money  lodged,  under  garnishee  order,  in  Common  Pleas; 
motion  to  draw,  by  jiidymenl-creditor  in  Queen's  Bench ; 

jurisdiction Crean  renewing  the  application  mentioned 

ante,  472,  and  now  moving  on  an  affidavit  made  in  the 
Common  Pleas,  but  on  a  notice  of  motion  in  the 
Queen's  Bench,  O'Bbiek,  J.,  said :  I  have  no  power  as 
a  judge  in  the  Queen's  Bench  to  make  an  order  dispos- 
ing of  money  in  the  Common  Fleas.  Your  notice  of 
motion,  also,  must  be  in  the  Common  Pleas  (jCurlin  v. 
Fitzgerald;  Con.  Ch.,  October  2,  1874.  The  applica- 
tion (was  renewed  Oct.  16 ;  and,  it  appearing  that  the 
money  was  lodged  in  three  causes  in  the  C.  P.,  Fitz- 
GEiiAU),  J.,  considered  that  the  notice  of  motion  should 
be  entitled  in  all  of  them,  and  directed  the  motion,  to 
be  moved  before  the  C.  P.) 
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KEPORT  FROM  THE  SELECT  COMMITTEE  ON 
JURY  SYSTEM  (IRELAND). 

Thb  Sxleot  CoNiamB,  ap]>ointed  to  inquire  and  report  on 
the  working  of  the  Irigh  Jury  System  before  and  since 
the  passing  of  the  Aot  Si  A  35  Vict  c.  6S,  and  whether 
any  and  what  amendments  in  the  Law  are  necessary  to 
secure  the  due  Administration  of  Justice,  have  considered 
the  matters  to  them  referred,  and  have  agreed  to  the 
following  RisoLOnoNB : — 

That  the  Juries  (Ireland)  Act,  1871,  should  be  amended, 
but  that  it  is  indispenBable  to  the  proper  administration  of 
justice  in  Ireland  that  the  system  of  providing  juries  should 
be  such  as  to  ensure  absolute  impartiality  in  the  formation 
of  the  panels  of  jurors. 

That,  in  some  instances,  the  rating  qualification  of  jurors, 
fixed  by  the  Jurors  Act  (Ireland),  1871,  is  too  low ;  and 
that  it  should  be  raised,  and  should,  in  some  instances,  be 
higher  than  the  qualification  fixed  in  the  temporary  Act 
amending  the  said  Act. 

That  it  is  desirable  to  add  to  the  number  of  persons 
qualified  to  serve  on  juries  by  qualifying  some  persons  who 
may  not  have  a  rating  qualification,  such  as  the  sons  of 
peers,  of  baronets,  of  grand  jurors,  and  of  magistrates, 
officers  of  either  the  army  or  navy  while  not  on  actual 
■ervice,  freeholders,  and  leaseholders. 

That  collectors  of  rates  and  stamp  distributors  should 
cease  to  be  exempt. 

That  publicans  should  be  exempt  from  serrioe  on  juries. 

That  all  persons  who  have  been  convicted  of  perjury 
should  be  disqualified. 

That  the  lists  of  jurors  should  be  made  out  according  to 
petty  sessions  districts,  and  that  they  should  be  revised  at 
special  pett^  sessions  in  each  district,  subject  to  appeal  to 
quarter  sessions. 

^That  the  system,  in  summoning  jurors,  of  invariable 
aaherence  to  the  dictionary  order  of  the  names  in  the 
juror's  books,  has  not  worked  well,  and  requires  alteration. 

That  the  sheriff  should  be  required  to  distribute  the 
burden  of  service  fairly  and  impartially  amongst  all  persons 
whose  names  are  upon  the  jurors'  books.     Having  regard — 

(a)  To  the  convenience  of  jurors  as  to  the  locality  to 
which  they  shall  be  summoned,  so  that,  as  far  as 
may  be,  the  jurors  shall  be  summoned  fr«n  within 
the  junsdiction  of  the  Coart  in  which  they  shall 
be  required  to  serve, 
(i)  The  number  of  names  in  the  jurora'  books,  and 
(c)  The  number  of  previous  attendances  of  tiie  jurors  ; 
and  that  the  sheriff  should  enter,  against  the  name  of  each 
juror  summoned,  the  date  of  each  summons,  and  the  jurors' 
attendance,  and  should,  as  far  as  possible,  not  summon  any 
juror  a  second  time  who  had  served  on  a  jury,  until  he  had 
first  summoned  all  those  whose  names  are  m  the  jurors' 
book. 

That  summonses  for  the  attendance  of  jurrav  should  be 
served  by  the  constabulary,  but  with  power  to  the  judges  of 
assize,  by  order,  to  substitute  service  by  post  in  any  parti- 
cular venue. 

That  a  right  of  peremptory  challenges  in  civil  cases  in 
the  Superior  Courts,  and  in  all  trials  of  indictments  for 
misdemeanours  and  ex-offieio  informations,  be  allowed  to 
each  party  to  the  extent  of  six  challengeg. 

That  the  Judge  should  have  power,  in  criminal  as  well 
•a  civil  cases,  to  order  a  view. 

That  all  paid  officials  should  be  remunerated  for  the 
duties  performed  by  them  in  relation  to  the  jury  lists 
according  to  a  fixed  rate. 

That  it  is  desirable  to  amalgamate  the  jury  lists  of 
counties  of  cities  with  those  of  the  counties. 

That  the  occupation  of  a  house,  or  house  and  buildings 
without  land,  when  rated  to  a  certam  value,  should  be  a 
qualification  of  a  juror  in  counties,  such  value  to  be  defined 
for  each  locality,  according  to  the  circumatanoes  of  the 
same. 

That  it  is  desirable  to  abolish  the  Market  Juries. 

That  it  is  desirable  that  juries  should  be  selected  by 
ballot  from  the  panel,  in  criminal,  as  in  civil  trials. 

£601  June,  187^ 


JURISPRUDENCE  AND  THE  AMENDMENT  OF 
THE  LAW. 

During  the  Social  Science  Congress  at  Glasgow,  two 
papers  were  read  on  the  question— Should  Unanimity  be 
Required  by  Juries  %  the  first  being  supplied  by  Mr.  Forsyth, 
M.P.,  and  the  second  by  Mr.  Sheriff  Clark. 

M  r.  Forsyth  in  bis  paper  held  that  it  was  neither  wise  nor 
expedient  to  require  unanimity.  That  would  be  an  excep- 
tion to  the  universal  rule  which  prevailed  in  all  other  cases 
to  be  determined  by  the  votes  or  opinion  of  a  number  at 
men,  a  majority  decided  the  question  at  issue.  This  was  the 
case  in  both  Houses  of  Parliament,  as  in  all  monicipai  and 
parochial  institntiona  The  rule  requiring  unanimity  should 
be  relaxe<i  in  civil  and  retained  in  criminal  cases.  He  ad- 
hered to  the  opinions  he  had  expressed  in  his  Biilory  of 
Trial  by  Jury  and  in  the  House  of  Commons. 

SherEff  Clark  contended  that  the  risks  of  miscarriage  to 
which  trial  by  jury  was  exposed  required  unanimity  in  the 
verdict.  That  was  the  only  compulsitor  adequate  to  insure 
that  the  issue  should  be  fairly  and  fiilly  tried.  The  essence 
and  safety  of  jury  trial  consisted  in  the  joint  action  of  12 
minds  brought  into  play  by  mutual  intercommoDion. 
Unanimity  was  an  indispensable  condition  to  its  safe  and 
effectual  working. 

Sir  Joseph  Napier  had  come  to  the  conclusion  that  in 
civil  cases  the  requirement  of  unanimity  in  juries  was  an 
exception  to  all  rule.  Where  Judges  had  to  decide  on 
matters  of  law  affecting  hfe,  liberty,  and  property,  the 
majority  of  one  carried  the  day.  In  tiie  Legislature,  which 
was  said  to  be  omnipotent,  the  majority  of  one  determined 
the  most  important  questions.  He  thought  it  would  be  wise 
to  allow  the  majority  of  the  jury  to  prevail,  provided  the 
Judge  was  satisfied  with  the  oonclaaion  ;  that  woold  be  qaite 
as  safe  a  rule  as  to  iBsist  on  unanimity,  which  often  led  to 
injustice.  In  criminal  oases  there  was  more  difficulty.  In 
Ireland  he  had  often  seen  the  action  of  some  one  or  two 
probably  sympathizing  jurors  totally  defeat  justice.  He 
thought  the  t^me  had  come  when  the  system  should  be 
chauKed  by  giving  op  the  requirement  of  absolute 
unanimity. 

Judge  Peabody  had  heard  with  great  pleasure  the  two 
pspers  which  bad  been  read.  He  was  very  much  of  the 
same  opinion  with  the  right  hon.  and  learned  gentleman 
who  liad  just  spoken,  where  there  was  matter  of  doubt  to  be 
decided,  it  was  practically  out  of  the  question  to  require  an 
unanimous  verdict  of  12  men.  It  was  a  forced  decision  and 
not  the  fair  independent  judgment  of  12  men,  or  even  of  a 
smaller  number.  He  wmild  have  the  number  12  reduced 
very  considerably  in  civil  cases.  In  criminal  cases,  however, 
he  would  not  diminish  the  safq^ards  that  protected  the 
accused.  In  such  cases  he  would  insist  on  unanimity.  He 
was  strongly  in  favour  of  a  public  prosecutor,  and  was  only 
■urprisrd  that  England  existed  in  all  ber  greatness  without 
such  a  functionary. 

Mr.  C.  Clark,  Q.C.,  entirely  agreed  with  what  had  been 
said  by  Sir  J.  Napier,  So  far  as  the  safety  of  the  criminal 
was  cimcemed,  there  might  almost  be  an  abolition  of  trial  by 
jury,  for  the  tendency  of  tlie  age  in  criminal  cases  was  aa 
lenient  as  possible.  The  pemou  for  whom  sympathy  was 
felt  was  generally  not  the  victim  but  the  criminal.  He 
thought  that  the  required  unanimityof  juries  was  a  mistake. 
The  number  of  12  was  originally  an  honest  necessity.  It 
had  ceased  to  be  so  by  the  change  of  circumstances.  The 
remedy  was  not  the  appointment  of  a  public  prosecutor, 
but  to  mnke  the  means  of  prosecution  easier,  more  rapid, 
and  less  expensive. 

Sheriff  Cowan  agreed  with  the  eooclosions  of  the  fii^t 
paper. 

Mr.  Daniel,  Q.C.,  tbooght  the  principle  of  unanimity  a 
miscbievons  one,  and  whether  the  number  of  the  jury  was 
twelve  or  eight  be  would  not  enforce  it.  Sir  John  Coia- 
ridge,  the  Session  before  laat,  brought  in  a  Bill  abandoning 
the  number  of  twelve,  and  adopted  the  number  of  seyen. 
Accident  prevented  the  passing  of  that  Bill,  and  last  Session 
a  similar  measure  was  introduced  by  Mr.  Lopes,  which  had 
the  support  of  the  Grovemment,  but  accident  again  pre- 
vented its  passing.  He  thought  in  the  vast  majority  of 
civil  cases  juries  might  be  dispensed  with  as  in  tlte  Oonoty 
Courts  of  England. 
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Mr.  WetMtor,  Q.C.,  stated  that  the  opiniona  of  the 
Coanty  Court  Jadses  was  against  unanimity  in  civil  cases, 
bat  those  who  had  experience  in  ciiminal  cases,  such  as 
ChainAan  of  Quarter  Sessions,  were  almost  entirely  in 
favonr  o{  nnanimity  in  criminal  cases.  The  general  feeling 
was  in  iaToar  of  retaining  it.  They  bad  much  to  leam  on 
such  snbjects,  and  be  hoped  this  Congress  would  not  ter- 
minate without  some  practical  measure  being  taken  for 
assimilating  the  laws  of  England  and  Scotland. 

Mr.  J.  W.  Hastings  said :— As  Chatnnaii  of  Quarter 
Sessions  in  his  own  county  he  had  to  try  about  150  criminal 
oases  in  the  conne  of  a  year,  and  he  was  entirely  satisfied 
with  the  working  of  the  jury  system  in  such  cases.  He  did 
not  lielieve  that  there  were  three  oases  out  of  the  160  in 
which  he  was  not  satisfied  with  the  verdict  returned  by  the 
juy.  By  requiring  unanimity  they  had  •  seourity  for  an 
exhaustive  discussion  by  the  jury  which  they  oould  not 
obtain  otherwise. 

Mr.  G.  0.  MiUer,  Q.C.,  read  a  paper  "On  Appeal," 
in  which  he  maintained  that  the  Appellate  Jurbdiction  of 
the  Honse  of  Lords  was,  on  the  whole,  thorooghly  satisfao- 
tory.    He  said  : — 

The  jurisdiction  of  the  House  of  Lords  had  been  lost,  not 
because  it  worked  badly  in  practice,  but  because  it  was 
founded  upon  a  fiction  ;  therefore,  in  the  Court  to  be  sub- 
stituted for  it  the  necessary  Imperial  character  could  not 
be  obtained  by  merely  calling  it  Imperial  or  by  any  other 
fiction.  It  could  not  be  obtained  by  direct  representation, 
i.e.,  by  constitating  a  Court  containing  representatives  in 
fixed  proportions  from  all  parts  of  the  Empire — first, 
because  the  Court  would  be  too  numerous ;  secondly, 
because  the  best  men  might  be  excluded  for  want  of  a 
vacancy,  while  a  succeenion  of  inferior  men  got  in  as  repre- 
sentatives of  other  bodies ;  neither  oould  it  be  secured  by 
official  representatives,  i.e.,  by  a  system  of  ex-oficio  members 
holding  defined  judicial  offices — first,  because  it  would  be 
as  mere  a  fiction  as  the  representation  of  the  different 
counties  in  the  House  of  Ijords  ;  second,  because  the  ex- 
offieio  members,  if  they  attended  at  all,  would  attend  only 
appeals  from  their  own  counties,  and  this  wonld  destroy 
the  limita  of  the  Supreme  Court.  Neither  was  the  principle 
of  the  A'uendment  Bill  of  1874  satisfactory — "that  the 
Qovemment  nhould  select  without  limitation  from  every 
part  of  the  Empire;"  first,  because  the  jealousy  of  the 
bodies  excluded  would  impute  jobbery  in  the  ^pointments ; 
second,  because  the  appointment  renting  practically  with 
the  Lord  Chancellor  for  the  time  being,  this  would  give  an 
unfair  advantage  to  the  Bench  and  Bar  of  England,  who 
wonld  be  best  known  to  the  Lord  Chancellor, 

**Sognlas  irrltaut  aauQos  demlasa  per  aures, 
Quam  quaa  sunt  ocalls  subjecta  fidelibus." 

ISuM  were  resons  more  or  less  satisfactory  for  having  none 
bat  Judges  of  not  less  than  five  years'  standing  appointed 
to  this  Court,  which  oogbt  not  to  be  a  mere  "  First  Ci vi- 
sion "  of  a  Court,  and  whose  Judges  ought  to  occupy  a 
higher  pcaition  and  be  paid  a  larger  salary  than  any  oAer 
Judges  of  the  land.  There  were  also  reasons  founded  on 
experience  for  fixing  the  maximum  number  of  Judges  at 
nine,  and  a  quoram  of  five.  Of  these  nine  the  Lord  Cban- 
eellor  for  the  time  being  must  neoeasarily  be  president ;  but 
another  ought  to  act  ex-officio.  They  shonld  be  chosen  by 
the  Government  from  among  Judges  of  not  less  than  five 
years'  standing  in  England,  Scotland,  «nd  Ireland,  and 
Chief  Justices  of  similar  standing  in  India  and  the  coloniee, 
■abject  to  this  limitation  merely,  that  not  leas  than  one 
should  be  chosen  from  each  of  the  four  sources  he  had  men- 
tioned, leaving  to  the  Government  to  select  as  many  as 
they  pleased,  not  exceeding  five,  from  any  one  of  them. 
This  wonld  prevent  the  Court  from  becoming  a  purely 
English  Court,  and  would  not  so  hamper  the  Government 
a*  to  compel  the  appointment  of  inferior  men  or  exclude 
them  from  appointing  any  exoeptionally  good  men.  It 
could  never  happen  that  more  than  five  such  could  all  come 
from  the  same  country.  This  paper  was  merely  a  series  of 
Unta  to  invite  discussion  upon  legislative  action,  not  an 
cxhanative  plan. 

Mr.  Daniel,  Q.C.,  thought  the  Supreme  Court  of  Jndi- 
oatnre  should  be  so  cimstituted  as  to  represent,  for  all 
purposes  of  the  administration  of  justice  in  a  proper  and 


efficient  form,  all  the  interests  of  the  various  portions  of 
the  British  Empire.  He  should  like  to  have  heard  from 
Scotch  lawyers  the  reasons  which  induced  them  to  desire 
that  the  juiisdiotion  of  the  House  of  Lords  should  be  re- 
tained. The  decision  of  that  question  was  essential  to 
enable  the  Government  to  proceed  with  the  amended 
Judicature  Bill. 

Mr.  M'iiaren  believed  the  profession  in  Scotland  would 
be  satisfied  if,  in  the  constitution  of  the  Supreme  Court  of 
Appeal,  they  were  assured  there  shonld  always  be  one 
Judge  selected  from  the  foremost  among  the  judicial  bodies 
of  Scotland,  and  no  less  was  due  to  Ireland. 


THE  REFERENCE  SYSTEM. 

However  much  men  may  differ  in  relation  to  the  merite 
of  the  jury  system,  its  most  strenuous  advocates  must  make 
one  concession — it  is  rapidly  &Uing  into  disuse.  Before  we 
advance  another  step  let  us  put  ourselves  right  upon  the 
record,  by  declaring  that  we  are  not  among  those  who  see 
no  good  in  the  jury  system.  We  consider  the  right  to  a 
trill  by  jury  in  all  cases  as  of  inestimable  importance.  Wc 
conceive,  too,  that  some  oases  should  never  be  tried  without 
a  juiy.  For  example,  we  should  be  very  reluctant  to 
consent  to  hang  a  man,  unless  the  evidence  was  sufficiently 
clear  to  convince  a  jury  of  twelve  men  of  his  guilt.  But 
the  exigencies  of  modern  dvilizatioii  have  compelled  suitors 
to  waive  this  right  in  very  many  cases,,  and  to  adopt  a 
substitute  recommended  by  reasons  of  convenience  and 
despatch.  The  dramatic  characteristics  of  the  law  are 
fading  oat.  The  days  of  great  advocates,  and  of  eloquent 
advocacy,  are  passing  away.  The  pomp  and  excitement  of 
public  trisils  are  losing  somewhat  of  their  fascination  for  the 
multitude.  Our  public  Courts  have  become,  in  a  great 
measure,  a  mere  convenience  for  plaintiflb  who  ask  for 
damages  and  consequently  want  a  jury.  Cases  which  a 
generation  ago  would  have  filled  the  Couit-room  with  open 
mouthed  ppectators  from  the  rural  districts,  and  occupied 
the  attention  of  an  entire  community  for  days  in  suocession, 
are  now  disposed  of  in  a  lawyer's  dingy  back  room,  with  no 
other  auditors,  perhaps,  than  the  young  gentlemen  who  are 
supposed  to  be  pursuing  the  study  of  the  law  in  the  referee's 
offioe,  and  the  small  boy  who  brushee  the  dust  occasionally 
off  his  books,  and  builds  his  firee.  Of  course,  under  such 
a  system,  eloquence  and  the  arta  of  advocacy  are  quite  ou( 
of  place.  Appealing  to  the  passions  or  prejudices  of  some 
par^ment-faced  old  counsellor  is  rather  up  hill  work  for 
the  speaker.  The  thousand  and  one  little  tricks  of  the 
profession  are  quite  wasted  on  such  a  tribunal.  It  is  of  no 
use  bringing  a  widow  in-  weeds,  and  several  tatherkaa 
children,  before  such  an  unfeeling  Court.  The  accustomed 
asseveration  of  counsel,  that  never  in  the  oourse  of  his 
professional  experience  has  it  been  his  fortune  to  present  to 
the  consideration  of  an  enlightened  Cuurt  a  case  of  such 
incredible  hardship  and  wrong  upon  his  client,  &c.,  Xc, 
would  be  ridiculously  inappropriate  before  a  referee.  Lovely 
woman's  charm  will  not  penetrate  his  pachydermatous  hide, 
and  now  and  then  he  has  even  been  known  to  render 
judgment  in  favour  of  a  railroad  corporation.  In  vain 
would  Erskine  shake  the  powder  from  his  wig,  and  extend 
his  yellow-gloved  hands,  and  vainly  would  Choate  rumple 
his  hair,  and  tear  his  coat  tails  in  appeals  to  such  a  Court. 
As  in  commerce,  the  stately  ship,  with  ita  towering  piles  of 
canvas,  has  yielded  to  the  low  black  hull  of  the  dingy 
steamer,  so  tibe  dramatic  glories  of  the  Court-room  have 
given  way  to  the  common-pUce  of  the  trial  by  reference. 

Now,  at  the  risk  of  being  accused  of  triteuess,  let  us  con- 
sider very  briefly  some  of  the  more  evident  advantages  of  the 
new  system.  And  first,  is  the  great  convenience  of  enabling 
suitors  to  try  their  csuses  wiUi  promptitude.  This,  in  the 
large  cities,  is  an  advantage  which  is  hardly  appreciated  by 
the  dwellers  in  the  rural  districts.  In  counties  where  the 
calendars  are  small,  lawyers  can  try  their  cases  with  reason- 
able despatch,  and  at  the  same  time  amuse  the  inhabitante 
and  glorify  themselves  with  the  public  show  of  the  Courts. 
But  in  large  towns  and  dtiev,  where  the  bread-and-butter 
problem  is  more  serious,  the  lawyer's  greatest  anxiety  is  to 
be  spared  long  enough  to  reach  bis  cause,  and  to  find  when 
it  is  reached  that  his  client  is  still  alive,  and  that  his  main 
witnesses  still  survive^  and  have  not  lost  their  memory  by 
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age.  It  ia  very  convenient  to  be  able  to  have  forty  or  a 
hundred  Courts  in  eeasion,  io  the  same  locality,  on  any  day, 
and  for  any  number  of  days.  It  enables  lawyers  to  accum- 
plisb  a  great  deal  of  business,  which  otherwise  might  only 
serve  as  a  legacy  to  their  sons. 

Again,  causes  are  tried  much  more  carefully  before 
referees  tbnn  with  juries.  There  is  no  chance  for  surprise 
under  the  reference  system.  Many  a  suitor  has  lost  his 
rights  because  his  counsel  had  not  been  able  to  foresee  what 
his  antagonist  might,  oould,  or  would  prove,  and  nt  the 
droDit  such  an  omission  is  frequently  &tal.  But  in  a  trial 
before  a  referee  the  facility  for  adjournment  cnres  this 
trouble,  and  in  the  end  the  parties  are  better  satisfied  with 
their  counsel  or  with  themselves.  Kach  party  has  had  an 
equal  chance ;  there  has  been  no  inequitable  advantage  to 
either ;  and  be  who  is  defeated  has  nothing  to  reproach 
himself  with,  or  blame  his  counsel  for ;  the  fault  is  in  the 
law,  and  the  unsuccessful  suitor  consoles  himself  by  imiisting 
that  the  result*  may  be  law,  but  it  is  not  common  sense.' 

Again,  with  a  referee  there  is  no  possibility  of  disagree- 
ment, 'rfae  disagreement  of  a  jury  is  a  very  common 
occurrence.  We  do  not  remember  ever  to  have  read  or 
heard  of  the  disagreement  of  a  referee.  If  there  were  no 
higher  motive,  the  little  matter  of  his  fees,  which,  we  dare 
say,  tlia  best  of  us  have  an  eye  to,  as  the  donkey  has  to 
the  bag  of  oats  suspended  at  the  end  of  a  stick  and  held 
before  bis  nose,  would  indnoe  him  to  come  to  a  conclusion. 
The  expense  to  suitors  and  the  public,  caused  by  the  failure 
of  juries  to  agree,  is  a  very  serious  item  ;  and  worse  yet, 
the  certainty  of  justice  is  veiy  mnch  diminished  in  the 
pablio  estimation.  One  obstinate  or  compt  man  on  a  jury 
may  work  a  vast  amoant  of  misehiel.  The  leaven  of  evil 
may  spoil  the  otiier  eleven.  Of  course  a  single  referee  may 
turn  out  to  be  a  bad  or  a  prejudiced  man,  but  the  chance  is 
only  one-twelfth  as  great  as  with  a  jury ;  and  if  he  is  a 
good  and  fitir  man,  his  purpose  cannot  be  defeated  by 
others. 

These  seem  to  us  the  chief  superiorities  of  the  reference 
system — promptness,  thoroughness,  and  conclusiveness. 
What  defects  are  there  in  the  system  to  counterbalance 
these  solid  advantages)  It  is  olairoed  by  its  opponents 
that,  although  causes  are  more  promptly  reached,  yet  they 
drag  in  the  trial,  and  are  less  speedily  decided.  This  is  true, 
and  it  is  what  we  have  claimed  as  an  advantage.  There  is 
no  consolation  in  a  wrong  verdict  that  it  is  quickly  agreed 
on.  If  an  innocent  man  is  sentenced  to  be  hanged,  he 
scarcely  regards  it  as  a  mercy  that  execution  is  ordered  for 
the  next  day  after  sentence.  It  is  unquestionably  true  that 
referees  have  fallen  into  undue  laxity  in  regard  to  adjourn- 
ments. But  the  abuse  is  no  argument  against  a  proper  use 
of  the  system.  Let  adjournments  be  granted  only  un  such 
terms  as  prevail  at  the  oircnit,  or  deprive  the  referee  of  fees 
for  any  day  except  when  the  trisl  aotually  proceeds,  and 
this  fault  would  be  corrected. 

Again,  it  is  complained  that  the  ezpei.se  to  the  parties  of 
a  trial  by  reference  is  greater  than  by  jury.  We  have  some 
doubt  whether  this  is  true  on  the  average.  Where  calen- 
dars are  small,  as  in  the  sparsely  populated  districts,  and 
causes  are  quickly  reached  after  issue,  it  may  be  true  ;  but 
in  all  populous  localities  parties  are  compelled  to  attend  in 
readiness  for  trial,  with  all  their  witnesses,  day  after  day, 
and  sometimes  term  after  term,  before  their  causes  are 
reached.  This  objection  does  not  apply  to  references.  On 
reBection,  we  think  we  should  have  dwelt  upon  this  feature 
among  the  advantages  of  the  reference  system,  rather  than 
put  ourselves  on  the  defensive  io  regard  to  it.  But  suppose 
we  grant  the  claim  of  our  opponents,  it  simply  amounts  to 
this — ^the  expense  to  parties  is  increased,  but  that  of  the 
public  is  lightened.  Ibis  is  just  as  it  shoulJ  be.  It  is  a 
time-honoured  maxim,  although,  perhaps,  not  to  be  found 
in  Broom,  that  those  who  dance  should  pay  the  piper.  We 
know  of  no  reason,  except  moessity,  why  the  public  should 
pay  the  expense  of  determining  private  lawsuits. 

It  is  also  urged,  sometimes,  that  a  referee  is  a  less  ad- 
vantageous tribunal  for  the  trial  of  qnestions  of  fact  than 
the  jury.  Insisting  again  that  we  have  nothing  against  the 
jury  in  theory,  we  must  confess  that  we  never  knew  an 
instance  of  a  lawyer  who  was  unwilling  to  refer  a  good 
case — a  case  in  which  he  depended  solely  on  its  intriusio 
merits.    It  may  be  that  refsrees  are  not  quite  so  profuse  in 


the  matter  of  damages  as  juries  are,  and  yet  we  have  never 
heard  that  they  are  apt  to  be  niggardly. 

We  are  glad  to  note  a  growing  disposition  to  refer 
actions,  without  regard  to  their  character.  Cases  decided 
by  referees  are  more  often  correctly  decided  than  those 
tried  amid  the  hurry  and  confusion  of  the  circuit.  The 
investigations  of  referees  save  an  immense  amount  of  labour 
to  the  appellate  tribunals,  and  they  make  better  lawyers  of 
our  profession.  It  is  good  for  a  lawyer  to  sit  as  a  judge. 
It  gives  him  candour  and  insight ;  takes  away  from  his  mind 
something  of  that  one-sidedness  which  habits  of  advocacy 
are  apt  to  give  it;  and  in  making  him  a  better  lawyer 
makes  him  a  stronger  man, — Albany  Law  JounuU. 


0HAR6B  AGAINST  A  BAHRISTER 

At  Reading,  a  gentleman,  said  to  be  a  barrister- at-law, 
was  broaght  before  the  borough  magistrates  charged  with 
endeavouring  to  obtain  £20  by  false  pretences  from  Messi«. 
Stephens,  BUndy,  and  Co.,  bankers,  Reading,  by  presenting 
a  cheque  for  that  amount,  and  representing  that  he  had 
money  in  the  National  Bank,  Broad-street,  London.  On 
the  24th  of  September  he  was  introduced  to  Mr.  Stephens 
by  Mr.  W.  F.  Blandy,  a  solicitor,  and  relative  of  one  of  the 
banking  firm.  He  stated  that  he  wanted  to  open  an  account, 
and  was  accepted  as  a  client.  He  said  he  bad  no  cheques 
with  him,  but  expected  some  in  a  few  days  to  pay  in.  He 
went  away,  but  in  about  five  or  ten  minutes  returned  and 
presented  one  for  £20,  drawn  by  himself  on  the  National 
Bank,  London,  and  asked  that  it  might  be  cashed.  Mr. 
Stephens  accepted  it,  and  gave  it  to  the  counter  clerk  to 
cash.  The  clerk  pointed  out  that  it  was  post  dated  Sept.  29, 
but  notwithstanding  was  ordered  to  cash  it.  This  was  pre- 
sented at  the  National  Bank  on  the  25th  by  Messrs. 
Stephens  and  Blandy's  London  agents,  and  returned  to 
them  on  the  30th  marked,  "No  aocoimt."  The  prisoner 
WHS  staying  at  the  Great  Western  Hotel,  Reading,  and 
when  seen  he  offered  to  pay  the  amount,  but  was  eiven 
into  custody.  The  defence  pleaded  was  that  the  prisoner 
had  reasonable  expectation  that  he  would  have  money  in 
the  National  Bank,  as  he  hiul  banked  with  a  branch  of  that 
bank.  The  magi>trates  remanded  him  till  Wednesday,  and 
then  committed  hiui  for  trial. 


BANKRUPTCY  LAWS. 


Bankruptcy  is  and  always  will  be,  under  any  English  or 
Continental  laws,  hard  upon  and  painful  to  honourable 
men,  who,  by  misfortune  or  errors  of  jud<fment,  fail  to 
meet  their  engagements;  the  disgrace  consequent  upon 
publicity  being  a  severe  blow  to  all  right-tliinking  men,  but 
to  rogues  who  are  devoid  of  the  sense  of  shame,  the  chances 
of  succeeding  (under  our  present  laws)  in  bold  and  imprudent 
trading  are  twenty  to  one  in  their  fsvour.  The  reason  of 
this  is  palpable.  The  principle  of  fair  play  is  with  ua 
earned  to  such  an  extreme  that  until  convicted  every  man  is 
legally  assumed  to  be  innocent.  This  is  doubtless  sound  in 
principle,  tut  if  we  not  only  assume  the  innocence  of  a 
defaulting  debtor,  but  go  farther,  and  invitt  him,  so  to 
speak,  to  conceal  every  clue  to  the  detection  of  liia  guilt,  so 
that  while  the  onus  pnbandi  is  thrown  upon  the  injured 
individual  or  upon  the  general  body  of  his  creditors,  the 
piica  de  conviction  are  generally  only  obtainable  (if  at  all) 
at  great  loss  of  time  and  expense. 

A  man  starts  in  trade  upon  borrowed  capital,  or  even 
insolvent,  obtains  credit  by  luisrepresentatioiis,  recklessly 
incurs  debts  without  the  slightest  prospect  of  being  able  to 
discharge  them,  lives  extravngantly,  and  diverts  a  portion  of 
hin  assets,  keeping  no  books,  or  only  making  pretence  to  do 
so.  After  a  time  be  is  pressed  for  payment ;  he  puts  off  the 
evil  day  as  long  as  possible,  and  when  the  limit  is  reached 
files  a  petition  for  liquidation.  At  the  meeting  he  produces 
a  statement  ol  his  affairs  (the  truth  of  which  can  only  be 
tested  at  a  heavy  expense  to  bis  estate),  offers  no  explana- 
tion as  to  his  deficiency,  and  eventually  is  generally  able  to 
get  through  by  making  a  ridiculously  small  offer.  Perhaps, 
however,  his  creditnis,  being  dissatisfied,  decide  to  Uquidate 
or  to  throw  the  estate  into  bankruptcy ;  in  either  case  he 
obt^ns  an  extended  period  of  prutectiun,  and  probably,  in 
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oimseqnenoe  of  the  trouble  and  expense  entailed  by  follow- 
ing up  the  matter  to  its  proper  end,  finishes  by  getting  his 
dischitrge  either  for  nothing  or  for  a  mnch  smaller  snm  than 
was  originslly  refused. 

The  French  bankruptcy  laws,  and  public  opinion  in 
France,  go  to  the  other  extreme,  and  among  tile  better 
olaesee  the  di^traoe  of  a  father's  bankruptoy  is  a  soffioient 
stigma  to  stand  in  the  way  of  his  children's  marriage. 

The  German  laws  give  more  latitude;  they  are  severe 
npon  dishonest,  and  lenient  towards  honest  insolventsi 
A  house  built  upon  a  bad  foundation  will  not  stand, 
and  the  many  good  intentions  contained  in  the  1869  Act 
are,  for  want  of  a  proper  basis,  rendered  ineffective  This 
basis  can  easily  l>e  created.  Any  one  seeking  or  obtaining 
credit,  either  in  trade,  speculation,  or  otherwise,  should  by 
law  be  compelled  to  keen,  de  die  in  diem,  a  true  record  of 
all  his  business  transactions,  and  any  neglect  to  comply 
witJi  such  law  should  be  prima  facie  an  offence  punishable 
by  a  speclBed  term  of  imprisonment,  reducible  in  the 
discretion  of  the  judge,  npon  the  offender  proving  satis- 
factrarily  that  no  fraud  was  intended  or  contemplated. — TTie 
AecountaiU. 


THE  LAW  CLERKS'  ASSOCTtATION. 

The  Central  Committee  met  on  Monday  evening  at  207, 
Great  Brunswick-street ;  Messrs.  M'Dermott,  Dowling, 
Jervise,  Flynn,  ijheridan.  Power,  Farrelly,  and  Devereax 
attended.  The  seoretary  announced  that  he  bad  received 
from  Lord  O'Hagan  a  most  sntisfactory  reply  to  the  appli- 
cation he  had  recently  made  to  his  lordship  to  receive  a 
deputation  with  the  view  of  formally  in  viting  him  todeliveran 
inaugural  address.  His  lordship  said  he  was  leaving  Dublin 
for  a  tour  to  the  East,  and  could  not,  therefore,  at  present, 
comply  with  the  wishes  of  the  committee,  but  he  should  be 
happy  to  hear  of  them  again  when  he  returned.  The  sub- 
committee appointed  to  consider  and  report  on  the  best 
means  of  effecting  the  registration  of  law  clerks,  broaght  up 
their  report  for  adoption.  It  proposed  a  system  which 
would  enaaie  the  registration  of  both  senior  and  junior 
dorks,  and  recommended  that  the  scheme  should  be  sub- 
mitted by  circular  to  the  heads  of  the  various  law  and 
iqnity  oflSces,  to  the  Incorporated  Law  Society,  and  to  the 
leading  solicitors,  with  the  view  of  obtaining  their  opinions 
upon  the  question.  After  some  discussion  the  report  was 
nnanimouuy  adopted.  It  was  then  announced  that  the 
chess-room,  fully  supplied  with  every  appliance  for  practising 
this  scientific  game,  was  now  ready  for  the  nae  of  the 
Chess  Club.    The  meeting  then  adjourned. 


DIGEST  OF  RECENT  ENGLISH  DECISIONS. 
SLANDIB. 

Wordi  not  aetionaile  in  themtdvei:  tpeeial  damage. — A 
statement  feilse  aud  maliciuue,  but  not  in  itself  defamatory, 
made  by  one  person  in  regard  to  another,  whereby  that 
other  may  prolmbly  under  some  eircnmstances,  and  at  the 
hands  of  some  persons,  suffer  damage,  will  not,  even  though 
damage  has  resulted  in  fact,  support  an  action  for  defama- 
tion. A  declaration  alleged  that  the  defendant  falsely  and 
maliciously  spoke  of  the  plaintiff,  a  working  stone  mason, 
"He  was  the  ringleader  of  the  nine  hours  syslem,"  and 
"  He  has  ruined  the  town  by  bringing  about  the  nine  hour 
system  ; "  and  "  He  has  stopped  several  good  jobs  from 
being  carried  cot,  by  being  the  ringleader  of  the  system  at 
L., "  whereby  the  plaintiff  was  prevented  from  obtaining 
bmployment  in  his  trade  at  L.  Hdd^  that  the  wurds  not 
oeing  in  themselves  defamatory,  nor  connected  by  averment 
er  by  implication  with  the  plaintiff's  trade,  and  the  alleged 
damage  not  being  the  natural  or  reasonable  consequence  of 
the  speaking  of  them,  the  action  could  not  be  sustained. 
UHier  V.  David,  L.  R.,  9  C.  P.  118. 

sassirF. 
Action  far  fatte  return  of  nvlla  bona:  no  teizarti  prior 
vriti  fi-uudulent. — In  an  action  against  the  sheriff  of  a  false 
return  of  nulla  bona  to  plaintiff's  writ  of/,  fa.  for  £125,  it 
appeiired  that  the  defendant  had  n<>t  levied  at  all.  There 
w«™  goods  of  the  ezeontion  debtor  of  th«  value  of  jtSO, 


npon  which  he  might  have  levied.  There  were  two  writs  of 
fi.  fa.  against  the  execution  debtor  for  more  than  £50, 
loc^d  with  the  sheriff  prior  to  the  plaintiff's  writ ;  but 
these  prior  writs  were  proved  to  be  fraudulent  as  against 
creditors ;  the  sheriff  had,  however,  no  information  as  to 
this.  Held,  that  the  pUintiff  was  entitled  to  recover  the 
£60 ;  that  it  was  the  sheriffs  duty  to  have  levied,  and  the 
plaintiff  might  then  have  disputed  the  validity  of  the  prior 
writs,  and  so  obtained  the  proceeds  of  the  levy.  Vennit  v. 
Wheiham,  L.  R.,  9  Q.  B.  845. 


OBITUAET. 


THE  LATE  MR.  LEAHT,  Q.C. 

We  regret  to  have  to  announce  the  death  of  Mr.  T/eahy, 
Q.C.,  who  was  Chairman  of  the  County  of  Limerick. 
This  gentleman  died  on  the  18th  day  of  October,  1874,  at 
Newcastle,  after  a  short  illness,  as  he  prended  at  the 
Quarter  Seasiona  at  Newcastle  on  last  Saturday,  and 
appeared  in  bis  usual  health.  He  was  called  to  the 
Bar  in  Hilary  Term,  18S3,  and  became  Queen's  Counsel 
in  August,  1869.  Mr.  Leahy  was  much  esteemed  in  the 
County  over  which  he  presided,  and  his  judgments  and 
decisions  were  regarded  as  universally  sound.  On  Thurs- 
day a  proper  tribute  was  paid  to  his  memory,  when  at  the 
County  Limerick  Petty  Sessions,  Mr.  Vanderkiste  said  be 
had  been  requested  by  Mr.  H.  Mas^,  senior  magistrate  of 
the  county,  who  vras  unavoidably  absent,  to  propose  that 
the  Court  should  adjourn  out  of  respMt  for  the  memory  of 
their  late  esteemed  Chairman,  Mr.  Leahy,  Q.C„  whose 
sudden  demise  had  cast  a  gloom  among  his  many  friends. 
He  believed  that  hit  brother  magistrates  and  the  solicitors 
attending  the  Court  would  agree  that  they  alt  had.suffered 
a  loss  by  the  death  of  one  who  wss  a  lawyer  of  the  highest 
character  and  ability,  a  sincere  fiiend,  and  an  upright 
and  painstaking  judge,  Mr.  Oelemege  and  the  other 
magistrates,  aud  Mr.  Connolly  on  the  part  of  the  solicitors 
practising  in  Court,  bore  similar  testimony,  and  the 
proposition  of  adjournment  was  unanimously  agreed  to. 
The  cleric  was  directed  to  send  the  rote  of  oondolenoa  to 
Mrs.  Leahy  and  family. 


APPOINTMENTS- 


Tbs  SHSisrjLTr. — Owen  Wynne,  Esq.,  D.L.,  of  Hazle- 
wood,  has  been  sworn  in  as  Sheriff  of  the  county  of  Sligo,  in 
room  of  Commander  Brereton,  deceased.  William  Alex- 
ander, Esq.,  continues  as  Sub-Sheiiff,  and  Mr.  R.  Peyton, 
24,  Westland  Row,  is  their  returning  officer. 


LAW  STUDENTS'  JOUBNAL. 

THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  Royal  Charter.) 

iroTios. 


ATTORNEYS'  XSfV  SOLICITORS'  APPRENTICES. 
The  SB8BI0HAL  ExamiiAnoH  will  be  held  on  Friday, 
the  6th  day  of  November,  1874,  at  10  30  o'clock,  a.m. 

Gentlemen  proposing  to  be  examined  will  have  to  leave 
their  names  at  the  Secretary's  Office,  Soliratora'  BnUdings, 
Four  Courts. 

By  order, 

WILLIAM  HICKSON, 
Profeuor. 
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COURT  PAPERS. 


LANDED  ESTATES'  COURT. 
PETITIONS  FILED  >om  la  to  S\sl  July,  1874. 


DATB 

TTrLK  or  HATTEK 

OBJECT  OF 
PBTITION 

CODNTT 

PKOFIT  RBHT 

sOLicrroB 

£     8.    d. 

July    1 

William  Henrjr  Head,  owner  and  petitioner 

S^l. 

Tipperary 

8»7  19    6 

John  Julian 

..     8 

Daniel  Spillane,  owner; 
Emify  Leonard,  petitioner 

Sale 

Cork 

M    8    1 

noma*  War* 

,      6 

William  DooKlas,  owner; 
Catherine  M'Cormick,  petitioner 

Edward  Kniglit,  owner  and  petitioner 

Sal* 
Sale 

Armagh 
Cork 

Greater  part  in 
owner's  pos- 
session 
68    6  11 

Henry  R.  Barker 

John  and  Joseph  Bemutl 

»         » 

John  Kidd,  owner  and  petitioner 

Supplemental 
for  partition. 

— 

— 

Maxwell  4  Weldon 

„      7 

R.  Cat^  and  another,  petitioner 

Sale  under 
Partition  Act 

— 

86    6    2 

Casey  4  Clas 

,,      » 

Garrett  Larlcin,  Margaret  F.  Larkio,  Gerald 
J.    Larldn,   and    Rol>ert    W.    Larltin, 
ownen; 

Ji.  A.  Emm,  petitioner 

Sale 

Galway  and 
Roscommon 

211    4    8 

T.  F.  aConneU 

«         M 

Cliristiana  Pearson,  owner; 
Soi/al  Bank  of  Ireland,  petitioner 

Sale 

Doblin 

In  owner's  pos- 
session 

Ofj>at,Soat,4Smmv 

II         if 

1,    10 

Jamea  Blake,  owner : 
Bm.  John  Burke,  petitioner 

Emanael  Hntcbins,  owner  and  petitioner 

Sale 
Sale 

Galway 

Westmeath 

91  16    0 
tenement 
valuation 
292    6    0 

M.  M'Jfaman 
B.Bvdson 

1.    11 

Maiy  Jagoe,  owner  and  petitioner 

Sale 

Cork 

60    9    0 

George  Bernard 

„    Ifi 

Eleanor  Bedington,  John  Redington,  and 
Samuel  P.  Kedington 

Sale 

Galway 

197  19    4 

S.  B.  Beanchamp 

,1    16 

Thomas  Potterton  Hathewa,  owner; 
TAomat  Potterton,  petitioner 

Sale 

Meath 

10    0    0 

J.  J.  Binds 

T*         tl 

William  E.  Stewart  and  others,  ownen 
and  petitioners 

Sale 

— 

In  owner's 
possession 

J.JuStm 

,1   22 

Arthur  W.  Ball,  owner ; 
0.  W.  Thompeon,  petitioner 

Sale 

Heath 

689  10    0 

a.  W.  Thompion 

11     i> 

Alexander  Cnrtis  Lanauze,  owner; 
Charles  I^eipit,  petitioner 

Sale 

Dublin 

200    0    0 
estimated 
annual  value 

F.O.nnder 

„   26 

George  M'Master  and  another,  tnuteea  of 

the  Dublin  Library  Society,  ownen ; 
George  William  Fitzgerald,  petitioner 

Sale 

Dablin 

In  occnpation 
of  the  Society 

0. 0.  FottrtO  f  Son 

II    27 

Assignees,  James  Ljnam,  owners ; 
Jamee  Madden,  petitioner 

Sale 

Roscommon 

In  owner's  pos- 
session 

W.  P.  M'Evoy 

J1           l» 

David  Hunter,  owner; 
Maurice  Hickeg,  petitioner 

Sale 

Cork 

79    0    0 

Edward  ffConmer  4  3tm 

n    28 

George  Graham  and  wife,  ownen; 
Andrew  Clarke,  petitioner 

Sale 

Tyrone 

Not  stated 

Wilson  4  Frottn 

„    29 

Frederick  A.  M.  Moore,  owner; 

Sale 

Tyrone 

473    2    0 

Lonafield4Co. 

1,    80 

Kilkenny  Junction  Railway  Co.  owner; 
P.  L.  C.  Paget  and  another,  petitionert 

Sale 

Kilkenny 

In  owner's  pos- 
session 

Rotert  Murdoch 

»>          »> 

Edward  Oillen,  owner; 

Sale 

Donegal 

Kot  stated 

Wilson  4  Frottt 

,1    81 

Charles  O'Neill,  owner; 

Sniert  E.  Gibbingi  and  another,  petitioner! 

Sale 

Limerick 

69    2    9 

D.C.BastabU 
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COUKT  OF  BANKRUPTCY. 

STTDTOS  FOB  VSXX  WEEK,  go  &r  aa  appaiated. 

MONDA  Y. 

Before  the  Ghikf  Bbqibtbab,  at  12  o'clock. 


BABKBnFTB 


Woods 
Bailey 

FraiiKs  r.  Rath- 
borne 


NATUBS  or  BimNO   I  8OU0ITOB 


Coeta  KamneigH 

Adjonrned  prove  debts  Matiewt 
Reference  Bernard 


TUESDA  Y. 
Before  the  CotniT,  at  11  o'clock. 


M-Cutcheon 

lit  pablic  sitting 

Tinder 

H  Ilia  worth 

do 

Findlater  ^  Co. 

LaSaa 

do 

O'Reardon 

Corran 

do 

TM 

Spring 
Hamill 

do 
do 

Fitzgerald 
Motloy  i  WaUm 

Ogle 

do 

Larkm  #  Co. 

Same  matter 

Istcoraposition  sitting 

Perry  ^  Co, 
Tjortm  ^  Co. 

M'Connell 

Final  ezamioatieo 

H'Donald 

do 

Rotenthal 

RnUedge 

do 

Larkm  A  Co. 

Dillon 

do 

Goff 

J.  Creswell 

do 

Malheat 

W.  Creswell 

do 

Maihmoi 

West 

Examine  witnesses 

Maihewt 

Sloane 

Audit  and  dividend 

Hamilton  f  Crn'g 

Singleton 

do 

Hamilton  q  Craig 

Before  the  CHnr  BaoUTBAB,  at  12  o'clock. 


Keanj 
M'CoakCT 
Hall 
StirHng 


Befbrence 
CosU 
do 
Settle  posting 


Lett 

Uldhnrn  ^  Eaton 

Uathnu! 

Cronhelm  4  Co. 


WEDNESDAY. 
Before  the  CouBl,  at  11  o'clock. 


Ciacraft  V.  Smyth 


Special  jury  case 


Uatrory  for  plaintiff 
ffSorke  for  deft. 


Before  the  Chisf  Beoistbab,  at  12  o'clock. 


Brady 
Farrelly 


Costs 
do 


\Larkin  ^  Co. 
>LeU 


FRIDA  Y. 
Before  the  Covbt,  at  11  o'clock. 


Clarke 

1st  composition  sitting 

Jona 

Connor 

2nd  composition  sitting 

Oldham  4  £aton 

Campbell 
H'Uhee 

Final  examination 

Rynd 

do 

Rand 

Oldham  4  £aton 

H'Coakar 

do 

Behan 

do 

ffBrim 

Rowan 

do 

Lynch 

Same  matter 

Adjourned  motion 

Smith 

Guiney 

Adj.  final  examination 

Beauchamp 

Connor 

do 

Stuart 

Woods 

do 

Oldham  *  Eaton 

Cnpples 

do 

M'Cutly 

Ihe  folktwing  at  12  o'dock. 


Hanlon 


Sak 


3eaUa» 


Before  the  Chixt  Bbqibtbab,  at  12  o'clock. 


Connor 


Piova  debts 


Oldham  f  Eaten 


Vaoasot  ok  the  Evolisb  Bbhob. — ^The  Preeman  saya 
Mr.  Justice  Honeyman,  who  some  time  ago  sustained  a 
severe  attack  of  paralysis,  finds  that  although  he  is  some- 
what better  he  cannot  safely  continae  his  judical  duties.  He 
therefore  contemplates,  as  already  announced,  an  early 
resignation,  but  the  gentleman  who  has  been  named  as  his 
probable  successor  is  by  no  means  certain  to  get  the  vacant 
appointment.  The  fact  is  that  Mr.  Huddlestone  is  not 
popular  with  his  party,  and  within  the  last  two  or  three 
days,  since  the  mention  of  bis  name  for  the  vacancy,  there 
have  been  unmistakable  signs  of  disapproval,  not  only 
among  his  own  party  supporters,  but  also  on  the  part  of  bis 
party  leaders.  There  is,  therefore,  considerable  doubt 
whether  he  will  be  elevated  to  the  bench  at  present. 

According  to  the  IlhutraUd  London  iVnos,  the  will  of 
Charles  Gilpin,  M.  P.  for  Northampton,  who  died  on  the 
8th  ultimo,  was  proved  on  the  10th  instant  by  Mrs.  Anne 
Gilpin,  the  widow,  Samuel  Morley,  M.P.,  and  Thomas 
Beggs,  the  executors,  the  personalty  being  sworn  under 
£10,000. 


BTJBUN  STOCK  AITD  SHARE  II8T. 

1 

DBSCRimON  OF  STOCK 

OCTOBER 

Prt. 

Sat.  1  Hon. 

Tnes. 

Wad. 

Thnr 

0 

10  1  la 

13 

14 

U 

•Paid 

GovemaMnt. 

—  }  p  c  Coiuoli       ..            .. 

—  Heir  3pc  Stock 

9'I 

9rJ-2 

9III 

9i» 

— 

9'I 

VU 

»i| 

91 

«>  9°i 

9« 

901-1 

INDIA  STOCBL 

—  jpeJuiySO)  Tnrble.st 

—  4  p  cOct. '881  Btol  Irel. 

toS 

_ 

.^ 

_ 



1071 

lOli 



— 

— 

loii 

Banks. 

100    Bank  of  Ireland 
as    tmmiUmBttMnta).     .. 
IS    Undon  Joint  Stock 

ft 

f^ 

309 

^ 

310 

soi 

— 



-. 

._ 

781 

3i  UuntterBttiii(UmUed) 
so    tratiotuUBant    .. 

^ 

iiii 

66"~ 

^ 

ali 

667 

IS    iraHonalofUftrp'KUtdJ 

m 

— 

— 

as    Prottncittl Bani              .. 



Oil 

9ii 

'41 

»I 

10    Soyal  Bant        u 

VH 

V4 

vi 

Steam. 

100   Oltvof  DnbUn   ,. 

108 

_ 

^ 

._ 

_ 

_. 

lo   Dnndslk  (Limited) 

.,.. 



6i 



_- 

<>i 

■Obm. 

2i  BereJtaven  (Limited) 

^ 

_ 

_ 

— 

— 

— 

7    MitmigCo.qflreland(Hed) 

^ 

^ 



t>ii 

— 

if 

ti  WlcUaw  Copper     .. 



— 

._ 

— . 

nisoAllaneons. 

10    Alliance  *  Dab.  Cons.'  Oa> 

— 



... 

■oil 

■oil 

lol 

lo   Dablln  Tlamw^s 

_ 

_ 

.. 

ot 

SO    BSUut  and  Northern  Coa 



» 



i9 



— . 

100    Dnblln  and  BeUist  Junct. 





??r 

90 

90 

90 

100    Dablln  and  Drogheda 

flM 

— 

loo    Dablln  and  Kingstown 

— 

W9 



_ 

too    Ct.  Nortliem  and  Western 

_ 



<» 

_ 



loo    Ot.  Soathem  and  Western 





•oSi 

loSti 

_ 

loet 

30    Irish  North  Western 

«- 

^ 

U 

100    Londonderrr  A  EnnlskUlen 

— 

— 

— 

— 

i7 

100   Midland  Qt.  Western 

iti 





<1 

i^i 

';ifi 

SO    Waterford  and  Limerick  .. 



Vi 

?i»-i 

TOO    Belfast  *  Nth'n  Cos,  <  p  c 

<M 

— . 

.— 

— 

46* 

— 

100    Dublin  A  Heath— Ist,  S  p  c 

.. 

— 

Sa 

-~ 

100    D.,  W.,*  W.,6percent   .. 

131 

-  — 

in 

— 

-~ 

50    D.,W.,*W..*pc(18«0) 

_ 

— 

— 



50       Do.           do.       (1884) 

— 

S4l 

^ 

— 

— 

_ 

100   Ot.North*n*Wesfn,»pc 



no 

— 

_ 

,^ 

too    Gt.Santh'n  A  West'n<ipc 

9» 

— 

<)« 

— 

— 

9Mf 

100    Mid. Great  Western,  ipc 

100 

— 

— 

— 

SO    Watfd.ALimerick,ipcrd 

— 

SO 

— 

so 

SO 

100    Do.,  41  p  c 

VJ 

— 

97 

- 

97 

50    Do.,  new  red,  1880-7»,  6  p  c 

sol 

sol 

Sof 

50    Da,  new  red,  1878,  6  p  c  .. 



_ 

- 

Sof 

_ 

Railway  DelSentures. 

— 

97 

— 



97 

—   Dablln  A  Heath  4  p  e      .. 

to 

— 

— 

— . 

—    Do.,  41pc 

— 

--. 

— 

9< 



9' 

—    D.,W„AW.,4ipc 

100 

— 

— 

— . 

—    OtNcrth'n&West'n4ipc 

— 

— 

<» 

^ 



..- 

—    Gt.  South'n  <k  West'n,  4  p  c 

— 

_ 

Vli 

99* 

99i 

— 

—    WaterTd  A  Limerick  4]  p  e 

_— 

_— 

—  _ 

•  Sfaarea  not  folly  paid  np  are  glren  In  Italia. 

Bank  Rate— Of  Dlscount-41  percent., isth  October,  18T4. 
Of  Deposit— 91  per  cent.,  15th  October,  1874. 

Name  Days— Octuber  29tb,  and  Norember  12th,  1874. 
Account  bays— October  SOth,  and  NoTsmber  IStb,  1874. 

On  Saturdays  baslness  commences  at  11  30  am.,  and  the  Stock 
Brokers'  Offices  close  at  1  p.m. 
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BIBTHS,  MAKBIAQES,  AND  DEATHS. 

BIRTHS. 
FAT— October  13,  at  27  Clatlnda  Pirk,  East,  Kingstown,  the  «lh  of 

Charles  J.  F»j,  Esq.,  M.F.,  of  a  son. 
FE08TE— October  13,  at   34  Nelion-street,   DubUa,   tba  vile  o( 

Bichard  Pope  Froete,  Esq.,  A.B.,  solicitor,  of  a  daughter, 

MARRIAGES 
HUNK  and  BBEEN— October  13,  at  St  Andrew's  Church,  Dublin, 
bf  the  Rev.  WlUlam  Marrable,  William  B.  Nunn,  Esq.,  barrister-at- 
law,  to  Barbara  Mai7,  daughter  of  P.  Breen,  Esq.,  J.P.  Castlebridge, 
Wexford. 

DEATHS. 

OEOOHEOAN— October  16,  at  bis  residence,  85  Stephen's-green, 
East,  Thomas  Geoghegan.  Esq.,  A.M.,  solicitor,  in  liis  64th  fear. 
The  Funeral  will  leave  for  Mount  Jerome  at  10  o'clock,  sharp,  on 
Monday  Morning  next.     Friends  will  kindly  accept  this  notice. 

HOLMES-  Octolier  14,  at  34  Summer-liUl,  Dublhi.  Frances  Carleton 
Holmes,  widow  of  WUltam  Holmes,  Esq.,  of  Bam  HUl,  Stewartstown, 
late  Sessional  Crown  Solicitor  for  the  Connty  TTrone. 

WHITE— October  12,  at  Klnkora,  Killaloe,  Liziie,  eldest  surriTlng 
daiwbter  of  the  lata  Finoh  Wliite,  Esq.,  of  Fort  Henry. 

PUBLICATIONS; 

THE     LAW     MAGAZINE     AND     REVIEW;' 
A  MOSTHLT  JonnHAL  OF  JUBISPRODSNCZ  A»D  ISTERMAIIONAL 

Lav  (or  both  branches  of  the  Legal  ProfessloD. 


NEW   SERIES.— PRICE  TWO   SHILLINGS. 

Tlw  only  MontMy  Blagazine  devoted  exclusively  to  the  interests  of 
the  Profession  at  Home  and  Abroad. 


F 


RssTU  &  TOBXEB,  Law  Booksellers,  100  Chancery-lane,  London. 
i55_ 

ORMS    UNDER    THE    LAND    ACT, 

Specially  Drawn  np  by  Mr.  DONNKLL,  Banlster-at-Law. 

Form  of  Dismiss  ..  ..  ..  ••  Id. 

Form  of  Dispute  ..  ..  ■•  •*  Id. 

Form  of  Decree  where  Respondent  has  Appeared  ..  Id. 
Form  of  Decree  wliere  Bevondent  has  Dlqnted  the  Claim  Id. 

Notice  of  Claim  ..  ..  ..  ..  2d. 

Notice  of  Submisdon  to  Arbitration  ..  ..  Sd. 

First  Schedule  to  Statement  ..  ..  ..  2d. 

Second  Schedule  to  Statement      .,  ,.  „  2d. 

DobUn:  JoBir  Falcoxxb,  63,  Upper  Saokvllle-street 


LEGAL    POSTINGS: 


In  the  LANDED  ESTATES'  COURT,  IRELAND, 

CITY    OF    DUBLIN. 

^  A  T   T? 
On    the    27«A    day    of ' NOVEMBER,    1874. 


In  the  Hatter  of 
the  Estate  of 
Edward   Morgan, 
Owner; 

The  Reverend  John  Hugh,/ 
Johnston  Powell,  and| 
Edward  Morgan, 

Petitioners,  J 


iT  ^ 


L  D, 


BE       SO 

Before  the 
Honourable  Judge  Flanagan, 
On   FRIDAY, 
;>The  27th  day  of  NOVEMBER,  1874, 
At  Twelve  o'clock  noon. 
At  the 
Landed  Estates'  Court,  Inns'-quay, 
Dublin, 
In  Three  Lota, 
The  following  Houses  and  Premises  in  the  City  of  Dablln, 
Held  in  Fee:— 
LOT   1   consists   of  tlie   Dwelling-house   and   Premises,  No.  IS 
High-street,  producing  a  rental  of  £36  ICs. 

LOT  2  consists  of  the  Dweliing-huuse  and  Premises,  Nca.  8  and  9, 
and  part  of  Na  7  Bosemary-lane,  producing  an  estimated  rental  of 
£1S  10s. 

LOT    3    consists  of    the  Dwelling-house  and    Premises,   No.   178 
Townsend-street,  and  1,  3,  3,  and  (f.  and  part  of  7,  8,  and  8  Tennla- 
conrt,  producing  a  rental  of  £9  48  8d. 
uated  this  2Uth  day  of  August,  1874. 

O.  E.  DOBBS,  Examiiwr. 
Proposals  for  the  purduse  by  Private  Contract,  of  all  or  any  part 
of  the  Estate  wiU  be  received  up  to  the  14th  day  of  November,  1874, 
by  the  Solicitor  having  carriage  of  the  Sale,  and  if  oonsiderad  sufRcient 
will  be  submitted  by  him  to  the  Honourable  Judge  Flanagan,  for  bis 
approval 

For  Rentals  and  all  further  information  apply  at  the  Ofllee  of  the 
Landed  Esutes'  Court,  Inn's-quay,  Dublin ; 

JOHN    BALL,   Esq.,  SoUcUor,  II  Hume-street,  Oublhi; 

or  to 
WILLIAM  JOHNSTON,  Solicitor  having  carriage  of  ihe 
Sale,  8  Palaoe.etreet,  Dublhi.  566 


m    THE    LANDED    ESTATES*    COURT. 

FINOLA8,    COUNTY    DUBLIN,    AND    CITY   DUBLIN. 

Arthur  BrathwaiteWarre,)VrOTICE  is  hereby  QAxea, 
Charlotte  Boplile  Cooper,  /  i/|  that  Private  PropcMis  for  the 
and  several  others,  >  purchase  of  all  or  any  of  the  Unsold 

Owners  and  Petitionera.  \  ^J^,  *"?  ^*^  ^*  ff  *''>• 

land  7,  in  the  printed  Rental  in  this 

Matter,  and  consisting  of  the  Lands  of  Tolks,  Belvue,  near  Ftnglaa,  In 
the  County  Dublin,  held  in  fee-simple ;  and  tlie  Houses  and  Premises, 
known  as  Nos.  53  High-street,  and  12  Lower  Kevin-street,  both  in  tiaa 
City  of  Dublin— the  former  held  In  fee,  and  the  latter  in  fee-farm-^ 
will  t>e  received  by  me,  and  if  dtiemed  sufRcient,  will  be  submitted  to 
the  Honourable  J  udge  Flanagan  for  approval,  at  his  sitting  after  tha 
present  vacation. 

Dated  this  22nd  day  of  July,  1874. 

R.  DENNY  URLIN,  Exandner. 
JOHN  J.  TWEEDY,  Solicitor  bavtiv  the  carriage  of  the 
Sale,  89  North  Frederick-street.  569 


In  the  LANDED  ESTATES'  COURT,  IRBLAND. 

COUNTY    OF    KILDARE. 

SALE, 
•       On  FRIDAY,  the  eth  dag  qf  NOVEMBER,  1874. 


In  the  Blatter  of 

the  EsUte  of 

John  Henry  Ellis  Ridley, 

Owner  and  Petitioner. 


BE      SOLD 

BY    AUCTION, 
Before  the 
Honourable  Judge  Flanagan, 
day    of    NOVEMBER,     1874, 


On    FRIDAY,    the    6th 

In  One  Lot, 

At  the 

Landed  Estates'  Court,  Inns'-qnay,  Dublin, 

At  the  hour  of  Twelve  o'clock  noon. 

The  Perpetual  Rent-cliarge  or  Annual   Sura  of  £500,  late  Irish 

currency,  equivalent  to  £461   10s  9d  sterling,  created  by  Indentarw 

dated  the  fith  day  of  May.  1723,  and  iaeuing  and  payable  out  of  l.Bnds 

of  ample  value,  held  in  fee-simple,  situate  in  the  Barony  of  North 

Naas,  and  County  of  Kildare. 

Portions  of  the  said  Lands  were  sold  in  the  Incumbered  Estates 
Court,  on  the  9th  day  of  November,  1858,  subject  to  said  Felpetnal 
Rent-charge,  and  produced  upwards  of  £35,000. 
The  Tenement  valuation  of  the  entire  Lands  is  £2,992  4s  Od. 
Proposals  for  the  purcluae  of  laid  Perpetual  Rent-clutrge  ■  will  be 
received  by  the  Solicitor  having  carriage  of  the  Bale,  up  to  Tuesday, 
the  20th  diur  of  October,  1874,  and  submitted  to  tha  Court  if  atls- 
factory. 

Dated  this  17th  day  of  June,  1874. 

C.  B.  UOBBS,  Examinjr. 


For  Rentals  and  further  partlculais  apply  at  the  Landed  Estate*' 
Court,  Inns' -quay,  Dublin;  or  to 

HENRY  SANDYS  MECREDY,  Solicitor  having  carrtag* 
of  Sale,  Na  70  Middle  Abbey-street,  Dublin.  501 


IN  THE  COURT  OP  BANKRUPTCY, 

IRELAND. 


GEOFFREY  DAVIE   S, 

of  the  Barracks,  Ennls,  In  the  County  of  Clare,  Gentleman,  was 
on  tlie  26th  day  of  September,  1874,  adjudged  Bankrupt. 

Publio  Sittings  will  Ik  held  at  tlie  Court  of  Bankruptcy,  Four 
Courts,  Dublin,  on  FRIDAY,  the  80th  day  of  OCTOBER,  1874, 
and  on  TUESDAY,  the  17th  day  of  NOVEMBER,  1874,  at  the  hour  of 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  is  to  .attend, 
and  to  make  a  full  disclosure  and  discovery  of  his  Estate  and  Effects. 
Creditors  may  prove  their  Debts,  and  at  the  First  Sitting  choose  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  is  required  to 
Unlsh  his  Examination. 

All  persons  having  in  their  possession  any  Property  of  the  Bankrupt, 
must  deliver  it,  and  ail  Debts  due  to  the  Bankrupt  must  be  paid,  to 
Lticios  H.  Dkkrino,  Esq.,  Official  Assignee,  Upper  Ormond-4|iuqr, 
Dublin,  to  whom  Creditors  may  forward  their  Affidavits  of  Del>t, 

HUGH  DOYLE,  Registrar. 
AYLWARD    O'B.    O'CONOB,   SoUdtor,  18  Hatch-street, 
Dublin.  567 


SALE; 

COUNTY     CARLO  W. 

ESTATE  in  the  County  of  Carlow  FOR  SALE. 
TO  BE  SOLD,  with  Lsnded  EsUtes  Court  Title, 
One  Undivided  Moiety  of  an  extremely  desirable  EsUte,  Iwld  in  Fee, 
situate  at  MiUord,  in  the  County  Carlow,  and  within  four  miles  of 
the  Town  of  Carlow,  tlie  whole  producing  at  present  an  annual  profit 
rent  of  £400,  wliich  will  be  increased  to  £600  per  annum  on  the 
falling  in  of  two  annuities  of  £100  a-year  each.     Apply  to 

J.  D.  MELDON  A  SONS,  14  Upper  OrmoDd.<|av, 
DnUln.  570 


Printed  ind  Published  by  tlie  Proprietor,  Johr  Falcoxiu,  arery  Saturday,  at  88,  Upper  SackTille-street.iD  the  Pariah  of  St.  Thamat 

and  City  of  Dublin. -<Sa/ttrday,  Orfo»<r  17, 1874. 
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MAKEIBD  WOMEN'S  PROPERTY  ACT. 

Our  k^slaton  are  forced  to  march  with  the  timea  in 
respect  of  the  rights  of  women ;  but  they  do  so  with 
a  mental  protest,  which  has  the  effect  of  making  the 
remedial  Acts  in  some  cases  almost  unintelligible,  and, 
where  intelligible,  sometimes  absurd.  Strangely  enough, 
the  Lords  have  always  been  more  willing  than  the 
Commons  to  allow  married  women  a  legal  status, 
probably  from  the  influence  of  the  Chancellors  and 
ex-Chancellors  in  the  Upper  House,  who  hare  ex- 
perience of  the  advantage  derived  by  society  at  large 
from  the  equitable  doctrine  of  separate  estate,  with 
its  attendant  incident  of  restraint  upon  anticipation  and 
powers  oY  contracting,  appointing,  and  bequeathing. 
The  Commons  held  longer  to  the  Common  Law,  and 
very  reluctantly,  indeed,  allowed  the  women  married 
since  Bth  August,  1870,  to  hold  as  their  very  own, 
without  trustees  or  settlement,  certtun  small  classes 
and  qualities  of  property,  and  particularly  by  the  7th 
and  8th  eections,  which  permitted  such  married  women 
to  hold  as  their  separate  estate  any  personalty  which 
they  should  acquire  as  next  of  kin,  and  any  money 
not  exceeding  £200  which  they  should  acquire  by 
deed  or  will,  without  prejudice,  however,  to  the  trusts 
of  such  deed  or  will,  and  also  the  rents  and  profits  of 
such  realty  as  they  should  acquire  by  descent  The 
Act,  en  reroncAe,  however,  made  them  liable  for  the 
miuntenance  of  their  husbands  and  their  legitimate 
children,  though  only  to  the  Poor  Imw  authorities.  And 
in  order,  probably,  to  conciliate  the  support  of  indignant 
bachelors,  who  intended  entering  the  holy  estate  of 
matrimony,  the  Act  further  provided  that  the  ihtare 
race  of  husbands  should  not  be  liable  to  pay  the  debts 
contracted  by  their  wives  before  marriage,  but«pro- 
vided  that  the  wife  might  be  sued  for  such  debts,  and 
her  separate  estate  made  liable,  but,  alas,  providing  no 
remedy  for  the  creditors  against  the  lady  who  married 
without  a  settlement  and  thus  allowed  her  husband  to 
become  possessed  of  her  estate  by  the  effect  of  marriage 
at  Common  Law. 

This  provision  worked  conaderable  hardship.  If  the 
husband  get  no  property  with  his  wife,  there  is  much 
to  be  said  in  favotir  of  rdieving  him  from  his  Common 
Law  liability  of  paying  her  ilebts,  and  her  separate 
estate  was  made  liable  by  the  12th  section,  but  it  was 
monstrous  that  a  man  and  woman  should,  under 
this  state  of  the  law,  be  able  to  cheat  the  wife's  credi- 
tors by  simply  dispensing  with  a  settlement  The  new 
Act  (cap.  i)0,  37  &  38  Vict.)  removes  the  anomaly  b^ 
enacting,  in  fact,  that  a  husband  shall  now  take  his 
wife's  fortune  cum  onere,  that  is,  irith  a  liability  to  pay 
her  debts  to  the  extent  of  that  fortune. 

The  husband  and  wife  may  now  be  jointly  sued  for 
her  debts  before  marriage ;  but  it  is  provided  that  the 
husband  shall  in  such  action,  and  in  any  action  brought 
for  damages  sustained  by  reason  of  any  tort  committed 
by  the  wife  before  marriage,  or  by  reason  of  the  breach 
of  any  contract  made  by  the  wife  before  marriage,  be 
liable  for  the  debt  or  damages  respectively  to  the  extent 
only  of  the  following  assets  ••■^ 

{\.)  The  value  of  the  personal  estate  in  possesion  of 
the  wife,  which  shall  have  vested  in  the  hus- 
band. 


(2.)  The  value  of  the  choses  in  action  of  the  wife 
which  the  husband  shall  have  reduced  into 
possession,  or  which  with  reasonable  diligence 
he  might  have  reduced  into  possession : 

(3.)  The  value  of  the  chattels  real  of  the  wife  which 
shall  have  vested  in  the  husband  and  wife  : 

(4.)  The  value  of  the  rents  and  profts  of  the  real 
estate  of  the  wife  which  the  husband  shall 
have  received,  or  with  reasonable  diligence 
might  have  received ; 

(5.)  The  value  of  the  husband's  estate  or  interest  in 
any  property,  real  or  personal,  which  the  wife 
in  contemplation  of  ner  marriage  with  him 
shall  have  transferred  to  him  or  to  any  other 
person: 

(6.)  The  value  of  anv  property,  real  or  per8<mal, 
which  the  wife  m  contemplation  of  her  mar- 
riage with  the  husband  shall  with  his  consent 
have  transferred  to  any  person  with  the  view 
of  defeating  or  delaying  her  existing  creditors : 

Provided  that  when  the  husband  after  marriage  pays 
any  debt  of  his  wife,  or  has  a  jugdment  bonci  fide 
recovered  against  him  in  any  such  action  as  is  in  this 
Act  mentioned,  then  to  the  extent  of  such  payment  or 
judgment  the  husband  shall  not  in  any  subsequent 
action  be  liable. 


THE  CHAIRMANSHIP  OF  THE!  COUNTY 
LIMERICK. 

Wb  announced  in  our  last  issue  the  death  of  Mr.  Leahy, 
Q.C.,  who  had  been  Chairman  of  the  Quarter  Sessions 
for  the  County  of  Limerick  since  1864,  and  now  we 
have  to  announce  the  acceptance,  by  Mr.  Purcell,  Q.C., 
of  the  vacant  office.  This  gentleman's  legal  reputation 
and  position  at  the  Bar  are  so  well  known  that  it  is 
unnecessary  to  remark  on  the  fitness  of  the  appoint- 
ment. Limerick  is,  indeed,  fortunate  in  eecunr^  the 
serrices  of  one  of  the  very  first  Misi  Prius  lawyers,  who 
has  also  an  extensive  practice  in  Chancery  and  Bank- 
ruptcy, and  is  thus  in  every  way  adapted  to  discharge 
the  duties  arising  out  of  the  mnltiianous  jurisdiction 
of  the  County  Courts  in  that  extensive  and  somewhat 
disturbed  district  Under  the  presidency  of  such  a  man 
as  Mr.  Ftuvdl  there  will  be  no  reason  for  limiting  the 
matters  capable  of  decision  in  these  important  Courts, 
and  every  reason  for  increasing  them. 

The  new  judge  is  a  staunch  supporter  of  the  present 
Grovernment,  and  the  legal  profession  were  i]uite  pre- 
pared to  see  the  learned  gentleman  sharing  in  the  most 
important  l^al  duties  of  the  administration  in  the 
impending  changes.  The  best  criterion  of  a  barrister's 
ability  is  his  success,  because  suitors  and  their  attor- 
neys can  only  be  influenced  by  their  desire  to  secure 
the  best  services  aviulable  for  them ;  and,  judged  by  this 
test,  Mr.  Purcell's  abiUty  and  fitness  are  of  the  most 
extreme  order  of  merit,  so  that  while  we  congratulate 
the  suitors  of  the  County  of  Limerick  in  their  new 
judge,  we  think  that  the  unanimous  verdict  of  public 
and  professional  opinion  is  that  he  is  capable  of  dis- 
charging still  higher  duties,  and  well  deserving  of  still 
higher  honours. 
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liAW  AGENT  TO  THE  CORPORATION  OF 
DUBLIN. 
Thb  Corporation  haye  at  length  elected  Mr.  John 
MacSheehy  as  saccessor  to  the  late  Mr.  Smyth,  in  the 
office  of  Law  Agent.  The  matter  has  been  for  some 
time  in  abeyance,  pending,  aa  it  was  understood,  cetain 
arrangements  with  Mr.  Morgan,  who  baa  discharged  his 
onerous  duties  as  one  of  the  Law  Agents  for  thirty 
years.  We  publish  in  another  column  a  report  of  the 
proceedings,  from  which  it  will  appesvr  that  there  were 
several  cundidates,  but  the  voting  showed  that  Messrs. 
MacSheehy,  Barry,  and  Clay,  were  the  "  favourites,"  and 
had,  at  all  events,  the  advantage  of  being  the  best 
known.  Any  of  the  candidates  would  have  well  dis- 
charged the  duties  of  the  office,  but  the  choice  of  the 
city  fathers  at  last  fdl  on  Mr.  MacSheehy,  who  has 
been  for  some  time  in  practice  in  Dublin,  and  has 
acquired  the  esteem  and  regard  of  ail  who  came  in 
contact  with  him,  as  well  for  his  personal  qualities  as 
for  his  high  professional  skill — essential  requisites  in  his 

J)resent  position.  This  gentleman  came  from  Limerick, 
ike  another  very  eminent  solicitor  who  now  fills  an 
important  Government  office,  and,  like  him,  was  con- 
nected with  the  Liberal  party. 

The  salary  of  the  office  has  been  fixed  at  £800  a 
year,  and  as  the  conditions  involve  the  surrender  of 
private  practice,  we  think  the  Corporation  fortunate 
in  securing  so  able  a  Law  Agent  at  so  comparatively 
small  a  remuneration.  This  election  now  being  dis- 
posed of,  we  trust  that  due  regard  for  economy  m  the 
distribution  of  our  rates  will  permit  the  Corporation 
to  grant  the  request  of  Mr.  Morgan,  conveyed  in  his 
letters — a  request,  too,  which  would  be  a  positive  gain 
to  the  ratepayers,  as  the  increased  salary  sought  would 
be  less  than  the  contingent  fees  arising  out  of  increased 
legal  business. 

NOTANDA 

Debtors  Act,  It*72,  s.  6;  condilioiud  order  for  committal; 
non-sfjaics  within  time  limited  for  showing  cause;  evading 
jtriiice;  making  order  absolute In  this  case  a  condi- 
tional order  had  been  obtained,  under  the  Debtors  Act, 
1872, 8.  6,  to  commit  a  married  woman  who  had  been 
sued  as  sole  defendant  under  the  Married  Women's 
.Property  Act,  1870.  The  order  had  been  obtained  on 
an  affidavit,  by  the  plaintiff,  stating  that,  shortly  after 
getting  goods  from  him,  the  defendant  had  married  in 
order  to  evade  payment  of  the  price,  and  that  the 
defendant  had  separate  property.  The  order  had  been 
granted  by  Fltzgekau),  J.,  in  Consolidated  Chamber, 
August  7tb,  directing  that  it  was  to  be  made  absolute 
unless  cause  shown  by  the  defendant  on  or  before 
August  14th ;  and  service  was  directed  to  be  made  on 
the  defendant,  and,  also,  on  her  husband.  Attempts 
made  to  serve  the  order  on  the  defendant  in  person,  in 
time  before  the  14th,  failed,  owing  to  the  defendant 
having  gone  into  concealment  for  the  purpose  of  avoiding 
service.  On  September  1st,  the  defendant  was  dis- 
covered, and  personal  service  was  then  effected,  on  the 
defendant  and  her  hnsband,  of  the  order,  together  with 
a  notice  stating  that  a  motion  to  make  it  absolute 
would  be  moved  on  September  4th.  On  September  4th, 
ffUeardon  appeared  tor  the  defendant,  and  applied  to 
have  the  motion  allowed  to  stand  until  September  1 1  th — 
adjournment,  thereupon,  by  consent.  Cleary,  on  behalf 
of  the  plaintiff,  now  moved  to  make  absolute  the  condi- 
tional order  for  committal.  There  was  no  appearauce 
for  the  defendant.  Lawson,  J.,  made  the  order  absolute 
(Wilson  v.  Domtell;  Con.  Ch.,  September  1 1th,  1874). 

Summary  l\ocedure  on  BUls  of  Exchange  Act;  motion, 
inter  partes,  for  leave  to  defend;  defixtice  copy  of 
affidavit  served, — Carton,  on  behalf  of  defendant,  moved, 


on  notice,  for  leave  to  take  defence  to  an  action  under 
the  Summary  Procedure  on  Bills  of  Exchange  Act. 
Weir,  contra — In  the  copy  of  the  defendant's  affidavit 
served,  his  name  is  not  mentioned  in  the  jurat,  and  it  does 
not  purport  to  be  signed  by  him.  It  does  not  appear, 
therefore,  to  be  a  copy  of  an  affidavit  actually  sworn ; 
and,  if  the  affidavit  on  the  file  is  correct,  the  copy  is 
not  a  true  copy.  The  motion  should  be  refused ; 
Mansfield  v.  Hadcet,  5  Ir.  Jur.  46.  [Fitzoekau),  J. — 
The  motion  need  not  be  on  notice.  It  is  moved  on 
notice  merely  in  order  to  inform  the  Court.  Do  you 
object  to  its  being  granted  on  the  merits?]  "There  is  no 
other  objection.     Motion  granted.     {Morroin\.  Madine; 

Con.  Cb.,  Oct.  16,  1874 S^  Dillon  v.  Eastwood,  ante, 

448). 


THE  CORPORATION  OF  DUBLIN. 
A  Special  Meeting  of  tbe  Municipal  Conncdl  was  held  in 
the  City  HaU,  on  £Vi(Uy,  when  tbe  {^lowing  bua^ien  was 
transaoted : — 

TBI  SAI.AKT   OF  MB.   MOSOAN. 

The  Lobd  Matob — In  deference  to  the  request  of  one 
of  our  oldest  offiuera,  I  ask  the  Council  first  to  consider  the 
letter  of  Mr.  Francis  Morgan,  our  Law  Agent. 

The  Town  ClikK  rend  the  following  ciroaUr,  dated  the 
19th  inst.,  addresssed  by  Mr.  Morgan,  City  Law  Agent,  to 
the  Lord  Mayor,  aldermen,  and  burgesses  of  Dublin  : — 

"Ml  LOKD  Matob  and  Gbntlkmen,— I  most  rtapect- 
fally  remind  you  that  I  had  presented  a  memorial  dated 
Ist  July  last,  requesting  an  advnnce  of  my  present  salary  of 
£400  to  £6U0  per  year.  That  application  was  founded 
upon  the  fact,  first,  that  I  havedisoontinuedto  transact  any 
private  business  since  Ist  July,  1870  ;  secondly,  tbe  very 
large  increase  of  Corporation  business  immediately  antici- 
pated in  my  department  by  expiration  of  old  and  grant  of 
new  leases,  the  professional  fees  upon  which  pud  into  the 
borough  fund,  will  nearly,  if  not  entirely,  recoup  the  re- 
quired advance  of  salary.  That  memoriiU  was  referred  to 
a  committee  ol  the  whole  Council,  who  have  made  a  report 
dated  ^h  ultimo,  which  contained  no  reference  to  my  posi- 
tion or  salaiy,  but  recommended  the  appointment,  on  28rd 
instant,  of  one  new  law  agent  at  £800  per  year,  and  £150 
allowance  for  assistance.  Upon  debate  of  that  report  in 
council  it  was  expressly  stated,  without  dissent,  that  my 
position,  after  82  years'  faithful  service,  would  be  favouraUy 
recognised  before  the  new  election.  I,  therefore,  on  recom- 
mendation of  several  members  of  Committee  No.  3,  on 
17th  instant,  make  this  respectful  application  to  procure  a 
suspensiun  of  the  standing  orders,  and  a  resolution  for  an 
increase,  from  Ist  instant,  of  my  salary  to  £600  per  year, 
including  £100  per  year  allowance  mr  assistance.  All 
professional  fees  to  be  paid  into  the  borough  fund." 

Mr.  Dehskht  moved  the  suspension  of  the  standing 
orders  that  tbe  letter  might  be  taken  into  consideration. 

Tbe  motion  was  negatived,  Mr.  Franklin  being  the 
dissentient, 

xLEonoH  or  law  agent. 

The  LoBO  Matob  nominated  Alderman  M'Swiney  and 
Dr.  Owens  scrutineers  of  the  ballot. 

tSir  John  Gbat  said  tliey  should  consider  whether  they 
ought  to  proceed  to  an  election  before  disposing  of  Mr, 
Morgan's  application  which  had  been  so  long  before  them. 
He  did  not  see  bow  it  could  be  done,  lliey  should  first 
define  the  duties  of  the  law  agent. 

Mr,  Fbencb  remarlced  that  the  business  of  the  new  law 
agent  bad  been  defined  by  rc-olution — ^namely,  to  act  for 
No.  1  Committee,  the  \%'aterwork8  Committee,  and  the 
Public  Health  Committee,  while  Mr.  Morgan's  duties 
were  confined  to  tbe  borough  fund. 

Sir  John  Gbat  said  it  thus  appeared  that  they  were  to 
have  two  solicitors—  one  who  had  been  32  years  in  their 
service,  at  a  salary  of  £400  a  year,  and  a  new  man  whom 
they  were  now  going  to  appoint  at  double  that  sum. 

Tbe  motion  for  suspending  tbe  standing  orders  to  con- 
sider Mr.  Morgan's  cane  was  again  put  and  negatived. 

The  Town  Clkbk  stated,  that  tbe  candidates  for  tbe  office 
of  law  agent  were  Mfissrs.  O.  F.  Barry,  M.  C.  Beutley, 
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W.  K  I  lay.  John  J.  Dodd,  V.  B.  Dillon,  P.  Hamilton" 
John  MacSheehy,  and  0.  W.  Oate«.  He  read  a  letter  from 
Alderman  Durdin  withdraviog  bis  name  as  a  candidate,  as 
he  could  not  comply  with  the  coiiditioa  which  required  the 
law  agent  to  give  up  his  practice. 

Alderman  DuBDlv — As  a  seqael  to  ra;  letter  I  wish  to 
thank  the  gentlemen  on  both  sides  of  the  house,  who  so 
kindly  promised  roe  their  support,  I  may  say  that  I  got  a 
large  amount  of  support  from  them,  and  I  feel  grateful 
for  it. 

The  several  letters  of  applications  were  then  read. 

Alderman  Dokdin  said  tliat,  unless  Mr.  Gates  was  a 
solicitor  duly  admitted  to  the  Courts  of  Chanceiy  and 
Common  Law  in  Ireland,  he  could  not  be  appointed. 
t~  A  poll  was  then  taken,  with  the  following  result : — 
Barry  17  ;  M'Sheehy  17 ;  Clay  16 ;  Hamilton  4 ;  Bentley 
3  ;  Dodd  2. 

Messrs.  Barry,  MacSheehy,  and  Clay  were  then  voted  for, 
with  the  following  result  :—  Barry  20  ;  M'Sheehy  20 ;  Clay 
19. 

A.  Hard  ballot  was  taken  with  the  following  result: — 
M'Sheehy     ...  -  35 

Barry  ....  24 

The  Town  Clbbk  stated  that  69  members  voted. 

The  LoBD  Matob  accordingly  declared  Mr.  MacSheehy 
duly  elected  as  the  Law  Agent  of  the  Corporation. 


ACTIONS  FOR  BREACH  OF  PROMISE. 

llie  most  cursory  of  newspaper  readers  must  have  observed 
during  the  last  few  years  the  growing  frequency  of  actions 
for  breach  of  promise  of  marriage,  as  well  hs  a  tendency  to 
bring  such  actions  in  a  higher  class  of  society  than  would 
formerly  have  resorted  to  the  proceKs.  The  two  circura- 
sfanoes  combined  suggest  some  inquiry  into  the  grounds  on 
« hich  the  remedy  provided  by  the  law  fur  this  particular 
class  of  injuries  may  be  sapposed  to  rest,  a^  weu  as  into 
these  considerations  which  seem  to  govern  the  asHessment 
of  damages.  Of  course,  it  is  commonly  said  that  a  man 
his  no  right  to  amuse  himself  by  trifling  with  the  affections 
of  a  woman,  and  that  if  he  is  so  foolish  as  to  precipitate  an 
engagement  before  he  knows  his  own  mind,  he  deserves  to  be 
punished  for  it.  As  for  the  first  class  of  offenders  we  have 
nothing  to  say.  Few  creatures  are  more  despicable  than  a 
male  flirt,  and  if  such  a  one  burn  his  fingerii  in  attempting  to 
show  ofl'his  own  powers  of  fascination  we  have  no  pity  for 
him  whatever.  But  for  the  second  class  of  offenders  there  is 
more  to  be  said  than  is  commonly  taken  into  account  by 
juries,  or  than  can  very  easily  be  urged  by  counsel  for  the 
defence.  And  at  some  of  these  points  we  propoRe  to  glance 
in  the  present  article.  As  regards  the  woman,  on  the 
other  hand,  the  ordinary  proposition  is  that  she  is  not  to 
have  her  feelings  wounded  and  her  prospects  blighted 
without  any  means  of  obtaining  compensation.  And  here 
too,  we  thmk,  some  confusion  of  thought  will  usually  be 
found  to  prevail  as  to  the  different  classes  of  snffererx,  and 
the  different  dogrees  in  which  it  is  possible  to  compensate 
them.  Of  course  we  are  not  embracing  in  this  view  of  the 
subject  cases  in  which  promise  <if  marriage  has  merely  been 
a  means  to  an  end,  and  was  perhaps  not  intended  to  be 
kept.  Cases  of  that  nature  belong  to  a  different  category  ; 
and  the  action  is  usually  brought  for  an  injury  which  is 
known  by  a  different  name,  and  of  which  the  breach  of 
promise  is  only  a  great  aggravation.  We  are  now  concerned 
mainly  with  those  cases  in  which  the  plaintiff  and  defen- 
dant are  on  a  footing  of  social  equality,  and  in  which 
nothing  dishonourable  has  ever  been  thought  of  or  attempted. 
And  w«  mnst  say  that  in  these  a  man  is  often  made  to  pay 
heavily  for  doing  what,  under  the  circumstances,  was  the 
widest  thing  be  could  have  done. 

It  has  been  said,  we  are  aware,  that  if  marriages  were 
made  by  the  Lord  Chancellor  they  would  turn  out  on  the 
average  as  happily  as  they  do  now ;  a  saying,  however, 
which  can  only  be  taken  to  mean  that  love  may  follow  as 
well  as  precede  marriage  between  persons  who  are  other- 
wise not  radically  unsuited  to  each  other.  The  unbappiness 
of  persons  who  marry  without  having  ascertained  before- 
hand the  existence  of  the  incompatibility  would,  of  course, 
be  just  the  same  as  ever.    And  the  question  that  arises  is 


this,  Whether^  when  a  man  has  made  this  unfortunate 
discovery,  he  is  bound  to  rush  upon  his  fate,  or  ought 
boldly  to  break  oS  the  engagement  t  We  suppose,  indeed, 
there  could  be  but  one  answer  to  this  question,  except  for 
the  difficulty  of  ascertaining  whether  the  gentleman  it 
sincere.  Incompatibility  of  temper,  it  may  be  niged,  is  a 
very  convenient  phrase,  under  which  any  amount  of  caprice 
or  baseness  may  be  cloaked ;  and  if  the  man  did  not 
take  the  trouble  to  find  it  out  before  he  made  his 
offer  he  must  take  the  consequences.  But  the  answer 
to  this  is  that  it  is  frequently  impoHsible  to  find  it  out 
b>ifore  that  event.  To  say  nothing  of  the  somewhat 
cynical  theory  that  dissimulation  is  the  natural  armour  of 
the  whole  female  sex,  and  one  which  it  is  impossible  to 
pierce  without  frequent  or  daily  opportunities,  will  any  one 
pretend  to  say  that  the  acquaintance  which  in  nine  casrg 
out  of  ten  is  all  that  comes  before  an  engagement  is  suffi- 
cient for  a  man  to  make  out  anything  of  the  character  of 
his  future  wifef  And  we  must  remember,  tou,  that  the 
girl  who  will  not  shrink  from  bringing  an  action  for  breach 
of  promise  is  exactly  the  one  who  is  Ukely  to  require  study, 
who  is  more  likely  to  be  acting  a  part  and  otudiouaiv 
concealing  her  defects  during  the  preliminary  stage  of 
courtship.  But  it  is  not  only  duuraoter  which  eludes 
discrimination  during  tliis  interesting  interval;  manners, 
habits,  information,  and  a  thousand  nameless  attributes 
besides  can  only  be  discovered  in  the  unguarded  intercourse 
of  domestic  life  such  as  a  received  lover  is  admitted  to  at 
once,  but  of  which,  if  a  stranger,  he  has  had  no  experience 
before.  A  man  meets  a  girl  at  a  ball  or  a  picnic,  at  a 
watering-place  or  on  a  continental  tour.  He  contrives  an  - 
introduction,  and  all  the  rest  follows  in  due  course — 
frequently  in  the  space  of  two  or  three  months,  or  even 
less.  But  it  is  quite  possible  that  when  he  follows  the 
young  lady  behind  the  veil  which  has  hitherto  screened 
from  his  viejr  her  domestic  life  and  habits,  he  may  find  her 
not  what  he  had  supposed  her  to  be ;  that  he  may  detect 
faults  of  temper,  faults  of  taste,  even  personal  habits  of  an 
unpleasant  character,  which,  had  he  known  them  from  the^ 
beuinning,  would  have  effectually  prevented  his  proposal^. 
Now  what  is  he  to  do?  The  girl  who  appeared  to  him  at 
one  time  the  perfection  of  neatness  and  sweetness  turns  out 
to  be  a  sloven  or  a  vixen.  The  maiden  who  seemed  a  model 
of  self-sacrifice,  simplicity,  and  refinement,  turns  out  to  be 
selfish,  artificial,  and  vulgar.  What,  we  repeat,  is  to  be 
done?  Among  a  certain  class  of  society,  no  doubt,  there  is 
a  sort  of  general  understanding  that,  even  so,  an  engage- 
ment must  not  be  broken  off.  Faith  must  be  kept  with  a 
lady  under  any  circumstances  whatever,  even  at  ibe  cost  of 
a  life's  happiness.  But  the  sentiment  is  a  legacy  of  past 
times,  and,  highly  creditable  as  it  is  to  the  character  of  the 
feudal  ages,  it  may  be  doubted  whether  it  is  altogether 
applicablo  to  tlie  conditions  of  modern  society.  Women 
are  no  longer  the  weaker  sex,  in  the  same  sense  in  which 
the  term  was  formerly  applied  to  them.  And  at  all  events 
in  this  article  we  are  hardly  speaking  of  the  class  whom  we 
suppose  to  be  possessed  by  such  traditions.  Supposing  a 
member  of  the  middle  classes,  the  greater  part  of  whose  leisure 
must  necesnarily  be  passed  at  home,  and  who  has  none  of 
those  refuges  from  domestic  discomfort  which  are  open  to 
the  wealthy  and  the  high-bom,  placed  in  the  situation  we 
have  described :  is  it  not  the  wisest  thing  he  could  do  to 
break  off  the  engagement  before  the  burden  of  marriaga  / 
drives  him,  perhaps,  to  worse  offences!  An  affirmative 
answer  would  be  given  to  this  question  in  the  abstract  by 
the  majority  of  sensible  people.  The  difficulty  is  to  deter- 
mine what  is  mere  caprice,  and  what  an  honest  conviction 
that  the  marriage  is  sure  to  be  unhappy.  And  the  worst 
of  it  is  that  the  innunimerable  little  circumstances  on  which 
such  a  conviction  is  based  can  rarely  be  set  forth  in  court  so 
as  to  produce  their  legitimate  effect.  On  those  rarer  occasions 
when  any  attempt  is  made  to  justify  or  palliate  breach  of 
promise  on  any  such  grounds  as  we  have  indicated,  thay  are 
usually  turned  into  ridicule.  Snoh  things,  in  fact,  are  to  be 
felt  rather  than  described.  And  the  impression  created  on 
his  hearers  by  the  cleverest  advocate  who  ventures  on  ibis 
delicate  ground  is  too  often  the  reverse  of  what  he  wishes. 
Yet  there  is  no  doubt  that  numberless  little  actions  and 
expressions  which  could  not  be  described  in  public  without 
seeming  ludicrously  trivial,  are  not  so  in  reality,  but  consti- 
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tute  trustworthy  criteria  by  which  oharacter  and  breeding 
may  be  tested.  A  defendant,  therefore,  whose  conduct  has 
been  guided  mainly  by  observations  of  this  nature  is  placed, 
it  must  be  owned,  in  a  very  unenviable  position.  On  the  one 
hand  is  tlie  conclusion  of  a  marriage  which  he  is  morally 
and  justifiably  certiun  will  prove  a  most  unhappy  one ;  on 
the  other,  his  appearance  in  a  court  of  jostioe  with  a 
case  which  mainly  depends  on  evidence  which  cannot 
be  explained.  Of  course  there  are  plenty  of  men  selfish 
enough  and  mean  enough  to  plead  objections  of  this  nature 
when  thuy  have  really  no  excuse  for  doing  so,  merely  to 
diagui!<e  their  own  fickleness  or  folly.  But  there  are 
undoubtedly  a  great  number  of  cases  in  which  such 
objections  are  sincere.  And  where  they  are  sincere  they 
ought  to  be  esteemed  valid.  To  determine  when  they  are 
and  when  they  are  not  so  may  be  a  difficult  and  delicate 
task,  even  when  evidence  is  forthcoming,  and  when  it  is 
not,  an  impossible  one.  But  greater  stress  should  be  laid 
upon  this  aipect  of  the  question  than  is  commonly  done. 
And  it  should  more  frequently  be  remembered  that  a  man 
may  not  hesitate  to  coipmit  a  breach  of  promise  who  is 
nevertheless  too  generous  to  adduce  his  reasons  for  it,  even 
could  he  do  so  with  effect— Pa/2  MaU  Gazette. 


SOME  DECISIONS  ON  THE   LAW   OF  JOINT- 
STOCK  COMPANIES. 
Tn  FmnoiABT  Relations  of  Bibxctobs. 

In  our  previons  paper  on  this  part  of  the  law  affecting 
joint-stock  companieB,  we  endeavoured  to  put  before  our 
readers  some  of  the  leading  principles,  as  illustrated  hy  a 
variety  of  cases.  Starting  from  one  which  gave  in  a  sum- 
mary manner  the  essenti^  duties  of  a  director,  we  went  on 
to  examine  a  number  of  caseii  which  threw  light  on  some 
of  the  diversified  questions  there  debated.  The  general 
result  of  onr  inquiries  led  to  the  concluuon  that  the  fidu- 
<AMy  character  of  directors  is  fiilly  reoognized  in  our  Courts 
of  Chancery  ;  that  these  courts  will  allow  no  fraud,  no 
breach  of  trust  to  pans  unpunished ;  that,  in  short,  such 
ooorts  will  give  to  those  in  the  position  of  eettuu  que  triuterU 
all  the  protection  and  all  the  remedies  which  they  afford  to 
wards  against  a  defaulting  guardian.  It  is  now  a  well- 
established  doctrine  that  no  director  can  by  any  subterfuge, 
however  skilCiil,  and  however  coloured,  take  advantage  of 
bis  position  to  the  detriment  of  the  shareholders.  Such 
being  the  leading  principle,  we  wish,  before  finishing  with 
the  subject,  to  \mng  befure  oux  readers  two  recent  cases, 
where  the  novel  combination  of  facts  made  the  task  of 
deciding  upon  them  a  matter  of  greater  complexity,  and, 
consequently,  of  greater  difficulty  ;  and  where  it  is  of  the 
highest  importance  to  all  concerned  and  in  an  especial 
degree  to  the  commercial  world,  that  the  Judges  whose 
duty  it  is  to  decide  upon  such  cases,  shoold  apprehend  and 
^ply  a  correct  and  just  ratio  decidendi.  In  deciding  upon 
the  ordinary  trannactinns  of  every-day  life,  it  is  not  diffi- 
cult to  discover  such  a  ratio  decidendi,  and  learned  judges 
are  rarely  called  upon  to  r<!COnsider  a  judgment  of  the 
Court  below  upon  such  transactions.  But  all  this  is  changed 
in  such  cases  as  those  to  which  we  are  about  to  call 
attention. 

This  further  illustration  of  the  fiduciary  relations  of 
directors  is  afforded  by  the  case  of  Parker  v.  Leaii  (29  L. 
T.  Rep.  N.  S.  199).  which  was  decided  in  1873.  We  give 
only  such  facts  of  the  case  as  ai  e  material  to  our  present 
question  ;  though  it  will  be  found  here,  »s  in  many  other 
cases  which  have  occupied  onr  attention,  that  whatever 
throws  light  upon  any  one  of  the  three  topics  to  which  we 
shall  address  ourselves,  will  probably  throw  light  upon  the 
others.  A  bill  was  filed  by  the  registered  officer  of  the 
National  bank  against  certain  of  its  dLrectors  to  constrain 
them  to  refund  to  the  bank  some  sums  of  money  which  the 
bank  had  been  compelled  or  were  compellable  to  pay  under 
a  compromise  arising  out  of  the  case  of  Qraj/  v.  Lnoit 
(L.  Rep.  8  Eq.  626  ;  20  L.  T.  Rep.  N.  282).  The  bank 
has  already  paid  £54,000  niidxr  the  compromise.  One 
object  of  the  bank  was  to  establish  branch  banks,  by  means 
of  which  to  carry  on  the  busineBS  of  bankera.  The  capital 
of  the  company  was  to  consist  of  £1,000,000  in  20,000 
shares  of  £60  each.    The  12Sth  clause  of  the  deed  of  settle- 


ment gave  to  the  directors  the  entire  management.  Sir 
John  M'Kenna  was  a  director  from  1861  to  Nov.  1868 ; 
Mr.  Kitson,  chairman  of  the  International  Contract  Com- 
pany, had  proposed  in  1865  that  a  company  should  be 
formed  in  London  to  purchase  the  concern  of  Laffitte  and 
Co.,  of  Paris.  In  the  same  year  Lewis  attended  a  pre- 
liminary meeting  of  the  proposed  company,  and  it  was  agreed 
in  December  of  the  same  year  that  40,000  shares  in  ^the 
company  should  be  subscribed  for  in  England.  The  Inter- 
national Contract  Company  guaranteed  the  subscription 
and  the  payment  of  £i  per  share  on  the  40,000  shares  at 
the  National  Bank,  to  the  credit  of  the  new  company. 
The  Contract  Company  being  thus  bound  in  a  guarantee 
of  £200,000,  required  the  assistance  of  the  managing 
director  of  the  National  Bank .  Thereupon  the  bank  agreed 
to  discount  the  promissory  notes  of  the  International 
Contract  Company  for  £200,000,  Chas.  Laffitte  and  Oo. 
having  agreed  that,  nntil  the  amount  of  the  notes  should  be 
replaced  to  the  bank,  there  should  stand  to  the  credit  of 
Chas.  Laffitte  and  Co.  an  amount  equal  to  the  sum  which 
might  remain  unpaid  on  the  notes ;  and  that  if  the  notes 
were  not  paid  at  maturity  the  National  Bank  was  to  pay 
the  same  out  of  the  balance  standing  to  the  credit  <rf 
Chas.  Laffitte  and  Co.,  and  to  cancel  the  notes. 

The  bill  charged  that  the  defendants  were  well  awaie 
that  the  International  Contract  Company  was  not  abla  to 
ruse  the  sum  of  £200,000  without  assistance  so  soon  as 
the  same  would  be  required  in  order  to  obtain  a  settling 
day  on  the  Stock  Exchange,  and  that  the  defendants 
determined  to  use  their  influence  «ith  the  National  Bank 
to  engage  thsit  bank  in  the  bringing  out  of  the  proposed 
new  company,  and  with  that  view  to  obtain  from  it  a  large 
credit  in  favour  of  the  International  Contract  Company. 
The  result  of  the  proceedings  was  that  the  National  Bank 
discounted  the  promissory  notes  of  the  International  Contract 
Company  to  the  extent  of  £230,000.  In  1866  that  com- 
pany, as  well  as  C.  Laffitte  and  Co.  (Limited)  were  ordered 
to  b(9  wound-up.  His  Honour  decreed  that  as  the  directors 
had  acted  ultra  viret,  and  had  committed  a  breach  of  trust 
by  their  way  of  employing  the  moneys  of  the  bank,  they 
were  therefore  jointly  and  severally  liable  to  refund  the 
amount.    This  decision  was  reversed  in  the  Court  of  Af^wal. 

A  comparison  of  the  judgment  of  His  Honour  with  that 
of  the  Lords  Justices  cannot  faU  to  bx  instructive.  The 
Vice-  Chancellor  thought  the  defendants  Lewis  and  Henshaw 
concluded  by  the  decree  in  the  above  cited  case  of  Qra/y  v, 
Lemii.  As  for  M'Kenna  he  was  the  most  confidential 
servant  of  the  company,  and  should  have  exercised  all 
precaution  ;  but  the  advancement  of  the  money  was  aa 
advance  to  a  company  which  had  no  real  existence,  and  for 
an  improper  purpose,  viz.,  either  for  the  purpose  of  buying 
its  own  shares,  or  for  the  payment  of  the  deposits  of  the 
applicants  for  sharex.  Thin  his  Honour  characterised  as  a 
fraud,  and  vitra  vim  of  the  bank  ;  besides  it  was  an  advance 
upon  secority  known  to  be  bad.  "  The  decisions  of  this  Court 
have  settled  that  directors  of  companies  are  trustees  of  the 
funds  and  property  committed  to  their  charge,  and  that  as 
paid  trustees  ^ey  are  at  least  as  responsible  for  any  misap- 
plication of  the  trust  properly  as  ordinary  unpaid  trustees 
are  for  breaches  of  trust  with  r^nrd  to  funds  committed  to 
them.  If  therefore  directors  npply  the  funds  of  a  company 
for  illegal  or  unauthorized  purposes,  and  still  more  if  they 
use  them  fraudulently,  they  will  be  compelled  to  restore 
whatever  is  misapplied." 

Now  we  may  be  prepared  for  an  examination  of  the 
judgment  of  the  Court  of  Appeal  The  Lords  Justices 
reversed  the  above  decision,  on  the  ground  that  the  com- 
promise on  which  it  was  founded  was  wrong,  the  bank  not 
being  really  liable  to  that  which  it  had  been  ordered  to  pay 
in  Gray  v.  Lewis.  Hence  the  directors  were  not  liable  to 
make  good  the  amount  paid  by  the  bank  under  the  com- 
promise. To  simplify  matters,  it  may  be  well  to  dwell 
briefly  on  that  case.  Gray,  the  holder  of  200  shares  in 
C.  Laffitte  and  Co.,  filed  a  bill  on  behxlf  of  himself,  the 
other  shareholders  and  the  National  Bank  praying  a 
declaration  that  the  shareholders  had  been  guilty  of  fiand, 
and  that  they  might  be  ordered  to  make  good  the  £200,000. 
Lord  Justice  James  spoke  stroi^ly  against  tlie  prayer  of 
the  bill : — "  I  am  of  opinion  that  this  bill  is  demurrable 
up<m  almost  every  ground  on  which  a  bill  can  be  demurrable 
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in  tfate  ooort.  I  am  of  opinion  th»t  there  ia  »  wrong 
plain  tiff,  that  there  is  a  wrong  fonun,  and  that  there  ia  no 
oanse  of  aotion  by  a  right  plaintiff  in  a  right  fornm.  In  the 
flrat  pUoe,  it  had  been  laid  down  in  Moldy  t.  AUton  (1  Phil. 
790),  and  JPou  v.  Harbattle  (8  Hare,  461  >,  that  where  there 
ia  a  corporate  body  capable  of  filing  a  bill,  capable,  in  shrai, 
of  sung,  that  oorporste  body  is  the  proper  piaintiS  and  the 
sole  plaintiff.  In  this  case  Cb.  Laffitte  and  Co.  were  incorpo- 
rated. But  suppose  the  bill  was  filed  by  the  company, 
what  than  t  It  would  be  of  no  avail,  for  the  proper 
remedy  wonld  be  an  action  at  law,  as  in  2%e  Brituh  and 
Awuriean  Telegraph.  Company  v.  A  Ibion  Bank  (26  L.  T.  Rep. 
N.  8.  2S7  ;  L.  Bep.  7  Ex.  119).  Bnt  with  regard  to  the 
£230,000  no  liability  could  arise  between  the  companies, 
either  at  law  or  in  equity.  The  transaction  was  simply  one 
between  the  three  companies,  via.,  the  Inematianal,  the 
National  Bank,  and  C.  Laffitte  and  Co.,  through  their  direc- 
tors. Hie  one  company  was  no  more  answerable  through  its 
directors  than  were  the  others.  "Tba  whole  thing,  said 
his  Lordship,  "  was  a  trilateral  contrivance  between  the 
directors  of  these  three  oompanies  for  the  purpose  alleged  in 
the  bill — for  the  purpose  of  making  it  appear  that  the 
company  had  moneys,  which  it  had  not,  in  order  to  deceive 
the  Stock  Exchange  Committee  by  a  fajse  certificate  of  the 
eatate  of  the  company.  That  the  object  from  the  first  was 
illegal  and  fdtra  vim  appeared  from  the  documents  them- 
selves. Everybody  connected  with  the  transaction  must 
have  been  fully  aware  that  no  such  application  of  the 
moneya  could  be  antboiized.  Bveiybody  moat  have 
been  aware  that  the  whole  tiling  was  a  sbam  fium  the 
beginning  to  the  end,  and  from  a  sham  no  aotioD  arises 
aider  at  law  or  equity."  Hence  the  bill  could  not  be 
anatalned.  Lord  Justice  Mellish  was  of  the  same  opinion, 
and  remarked  that  there  vras  no  real  monetary  transaction 
at  all.  His  Lordship  summed  up  the  effects  of  the  tranaac- 
tion  at  law  in  a  few  words  by  saying,  "everybody  who  ia 
deceived  by  the  transaction,  everybody  who  ia  led  to 
aubacribe  for  shares  or  to  buy  shares,  by  reason  of  being 
led  to  believe  that  those  40,000  shares  bad  be«n  honestly 
aubacribed  for  and  paid  for,  is  entitled  to  have  a  remedy 
both  at  law  and  in  equity  against  those  peranna  who  have 
'deceived  him,  bat  it  must  obviously  be  a  personal  remedy 
by  each  person  who  has  been  ao  deceived." 

I^m  this  statement  of  the  judgments  of  the  raapective 
oonrts  of  eqnity,  we  may  learn  some  valuable  leaaons  in  the 
law  of  joint  stock  companies.  Vice-chancellor  Mallins 
considered  there  had  been  such  a  breach  of  trust  as 
wonld  make  the  defendants  liable.  The  Ix>nls  Justices 
took  the  case  on  entirely  different  grounds,  treating  the 
whole  transaction  as  a  sbam.  Lord  Justice  Mellish  applied 
the  maxim  :  /n  pari  deUelo  potior  est  conditio  poitidmiie, 
and  it  must  be  admitted  with  the  same  learned  judge  that 
it  would  result  from  the  judgment  of  the  Vice-Chancellor 
that  the  ooncocton  of  the  frauds  would  get  the  whole 
benefit  of  the  money,  and  it  is  manifestly  contrary  to  the 
spirit  of  all  sound  legal  institutions  ikit  the  wrongdoer 
should  reap  a  benefit  from  his  wrongfiil  act.  We  shall  now 
be  better  able  to  understand  the  decision  of  the  Court  of 
Appeal  in  Parker  v.  Leme.  The  Vioe-Chanodlor,  in 
decoding  this  case,  had  relied  on  his  previona  deciaion  in 
Oro!/  V.  Leme,  but  inaamuch  aa  the  whole  transaction  was 
"fiction  and  a  claim  out  of  which  no  right  or  liability  could 
arise  to  or  be  imposed  by  any  of  the  companies,"  the  ground 
of  the  decision  is  cut  away.  A  careful  examination  of 
tboae  cacea  will  show  no  divergence  from  the  prindplea 
pointed  out  in  our  former  paper  on  the  fiduciary  relatione 
of  directors.  The  ratio  <feeMlen<(t  is  here  altogether  different. 
Hence  the  different  result. — Loib  Timte. 


OUTLINE  OP  INTERNATIONAL  LAW. 

As  Intematiomal  Law  has  now  taken  such  a  place  in 
public  opinion,  that  the  daily  papers  devote  leaders  con- 
tinually to  it,  we  think  it  may  be  interesting  to  see  what 
the  thing  meana,  and  thua  estimate  the  value  of  those  pro- 
ductions which  we  read  by  for^e  of  custom,  without 
considering  that  they  treat  of  an  almost  unknown  science, 
and  oertaioly  not  possessed  by  intuition,  as  it  is  popularly 
supposed  politics,  Uterature,  history,  and  political  economy 
are.   For  this  purpose  we  publish  a  syllabus  of  Intemation^ 


Law,  drawn  up  by  Dr.  Loawentbal,  one  of  its  most  famous 
expositors. 

Real  International  Law  can  be  nothing  else  than  the 
agyregate  of  firmly  eetahliehed  principUe,  agreed  to  t/nd 
recognited  by  International  Ligiuaturtt,  for  the  r^ulation  of 
the  mutual  rights  and  relations  of  single  civilized  States, 
both  singly  and  collectively.  The  measure  and  the  test  of 
these  principles  is  the  collective  intelligence  and  the  united 
interest  of  tiie  respective  nations. 

But,  according  to  Bluntacbli,  "the  Law  of  Nations  is  the 
recognized  universal  understanding  which  holds  the  different 
States  together  in  their  union  of  justice  and  humanity,  and 
which  lilso  affords  to  the  subjects  of  each  State  a  common 
legalized  protection  for  their  general  human  and  inter- 
national rights."  Our  modern  States  certainly  recognise 
this  "  universal  understanding,"  oo  far  and  so  long  as  it 
appears  advantageous  to  them  to  do  so,  but  nevertheless 
vigorously  resist  it  whenever  it  seems  "needful"  The 
extent  of  this  "common  l^falized  protection,"  for  the 
subjects  of  each  nation,  is  limited  to  their  permission,  m 
time  of  peace,  to  lead  a  quiet  life,  labour,  eat,  drink,  and  go 
to  law,  so  far  as  their  means  permit.  But  directly  a  war 
breaks  out,  then  the  whole  of  these  rights  are  suspended,  so 
&r  as  the  subjects  of  the  war-waging  countries  are  con- 
cerned. 

When  Bluntschli,  on  another  page,  continues  that—"  It 
is  not  at  the  discretion  of  any  State  to  disregard  or 
repudiate  the  Law  of  Nations,"  and  again  adds,  "  The  Law 
of  Nations  ia  one  of  the  noblest  parts  of  civilization,"  surely 
he  must  be  indulging  in  irony,  for  we  cannot  aeriqusly 
accept  such  etatemements,  ualesa,  indeed,  be  alladea  to 
something  very  different  from  what  has  hitherto  been  ac- 
cepted as  the  "  Law  of  Nations." 

ACOBFIAHOI  OF  TBI  LAW  OV  NATION& 

Poaitive  International  Law  ia  that  which  baa  definitely 
taken  its  position  amongst  international  ordinances,  inas- 
much as  it  is  rendered  current  and  effectual  on  the  ground 
of  its  agreed  recognition,  as  manifested  by  means  of  enforce- 
ment and  penalty  on  the  part  of  the  executive  administra- 
tors of  international  justice,  whereby  also  it  is  guarded 
against  infraction. 

TBI  ORSAIIS  or  ISTEBNATIOITAL  LAW. 

The  organs  of  International  Law  are,  or  most  be  : — 

1.  A  Convention  of  tiie  chief  officers  of  the  variooa 
nations  met  to  accord  their  formal  sanctaon  to  that  Law  in 
ita  modified  form. 

2.  An  Assembly  for  issuing  detailed  International  Statute 
Law  ;  such  assembly  being  composed  of  delegatea  from  each 
national  Parliament. 

8.  The  ambassadors,  chargba  d'affiurs,  and  consuls  of  the 
respective  nations. 

4.  An  International  Tribunal  of  Arbitration  and  Award, 
consisting  of  the  Fraeidenta  of  the  Supreme  Conrta  of  the 
several  nationa. 

INTSBNATIONAL  KIOHT  OT   BKFREBINTaTIOH. 

In  regard  to  the  representation  of  single  States  in  the 
International  Legislature  and  in  the  International  Tribunal, 
the  Bubordinate  member*  of  a  Confederation  (for  example 
the  particular  States  of  the  German  Empire)  would  not  be 
entitied  to  apedally  distinct  delegation  to  theae  general 
conventions. 

ruHSAmirTAL  pbihoiplis  or  tbx  law  ot  hatiohb. 

The  equilibrium  of  the  various  States  consists  in  their 
peaceable  juxtaposition  in  regard  to  eadi  other.  Bnt  tUa 
condition  is  only  conceivable  as  a  permanent  one,  on  the 
basis  of  eadifi»d  laws  of  nations,  positively  sanctioned  by 
the  Great  Powers  of  the  civilised  world. 

Hitherto  an  equilibrium  amongst  even  the  European 
nationa  haa  not  been  permanenUy  attainable,  because  at  any 
moment  it  has  been  contingent  upon  the  will  of  any  one 
State  effectually  to  disturb  such  a  settlement,  and  to  render 
its  claims  illusory.  Further,  amidst  the  activity  and  the 
lively  intercourse  of  nations  in  these  modem  times,  it  ia 
impoaaible  bnt  that  the  occurrences  and  the  connexions  of 
one  nation  must  aftct  others.  Hence  the  latter  are  not  in 
a  'position  to  remain  indi%rent  to  such  of  these  events  as 
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concern  their  common  interests;  and  mterrention  on  the 
put  of  a  Congress  of  the  chief  authorities  of  nations,  or  an 
International  Tribunal  of  Decision,  would  become  an  inter- 
national duty,  as,  for  example,  in  the  case  of  the  outbreak 
of  a  civil  war  in  one  of  the  States  subject  to  the  Law  of 
Nations,  or  agxinst  the  common  danger  of  some  single 
headstrong  government. 

The  international  "let  alone,"  and  "let  be,"  are  no 
longer  admissible,  on  account  of  the  ever  increasing  com- 
mnnity  of  interests  of  modem  nations.  One-aided  and  self- 
prompted  interventions  of  single  States  with  the  affisirs  of 
other  States  caunot  henceforth  be  tolerated.  Intervention 
should  only  take  place  through  the  regular  organs  of  Inter- 
national Law,  in  such  a  manner  as  a  Convention  of  chief 
authorities  of  nations  shall  agree  upon  in  relation  to  the 
respective  affairs  at  Issue  ;  and  their  decision  shall  only  be 
of  a  temporary,  or  provisional  nature,  pending  an  appeal  to 
the  International  Tribunal  of  Award.  The  decision  of  the 
latter  most  involve  the  execution  and  absulute  acceptance 
of  its  decrees— except  in  cases  where  it  relates  to  the  form  of 
a  national  government,  or  the  nature  of  its  constitution,  in 
which  case  a  general  appeal  must  be  made  to  the  votes  of 
the  subjects  of  such  government,  by  means  of  a  plebiteite. 
Any  independent  state  action,  in  the  way  of  resistance  and 
reprisals,  after  the  decision  of  such  TUbunal,  is  on  no 
account  to  be  allowed. 

In  accordance  with  these  principles,  one-sided  national 
policies  must  not  and  ought  not  to  be  henceforth  adhered 
to,  to  the  extent  which  has  hitherto  prevailed.  And  in  still 
greater  degree,  the  national  individuality  and  selfishness 
which  have  been  wont  to  prevail,  must  increasingly  give 
place  to  a  comopolitcm  spirit  in  accordance  with  the  breadth 
and  extent  of  tiie  Codified  Law  of  Nations.  Fo'r  jast  in 
proportion  to  the  established  authority  of  International 
Law  and  its  organs,  mil  the  principles  of  individual 
natu/iudity  be  far  more  tfcurely  protected,  than  by  means  of 
those  angry  outbrealcs  of  national  passion  which  have 
hitherto  rendered  the  history  of  mankind  a  record  of  brutal 
struggles  and  human  butchery. 

TBB  AOmNISraATIOM  Of  INTSBMA.TIONAL  JUSTIOS. 

International  Law  must  be  thoroughly  publi«  snd  general 
in  its  procedure.  Its  enforcement  will  have  reference  to  it 
according  as  it  consists  of  international  civil  or  criminal 
law. 

The  administration  of  International  Civil  Law,  under 
which  is  included  most  matters  affecting  commerce,  inter- 
course, sanitary  regulations,  and  so  forth,  must  be  carried 
out  in  accordance  with  the  principles  of  common  law. 

The  administration  of  International  Criminal  Law  will 
relate  partly  to  infractions  of  a  poite»nve  character,  and 
partly  to  those  of  an  organic  nature.  The  former  consist  of 
offences  or  acts  of  violence  against  the  territory  and 
property  of  a  nation.  The  latter  include  offences  against 
the  subjects  of  a  State  and  outrages  against  the  general 
dignity  and  conscience  of  humanity,  as,  for  example,  the 
encouragement  or  sanction  of  slavery,  or  public  religious 
persecution. 

THI  BE-SSTABUBHMSM'C  OF   OUTBAOID  INTBBNATIONAI. 
LAW. 

The  re-establisbment  of  outraged  international  law  by 
means  of  punishment  inflicted  upon  the  offending  parties  is 
an  absolute  necesHity,  for  without  it  the  world  would  be 
plunged  into  social  anarchy  and  demoralization. 

This  international  punishment  must  be  of  the  following 
description  : 

Either  pecuniary  finet,  levied  by  the  International  Tribu- 
nal of  Awards,  and  secured  by  the  eventual  wqueitraiiim  of 
the  territory  and  soil  of  the  offending  Utates,  or  by  dii- 
tnant  on  its  moveable  property. 

Or,  the  tnAi&ition  of  all  prevumUg  itipuUUed  tervitei  to, 
and  intercouru  leith,  the  State  under  eetttenoe,  on  the  part  of 
the  other  nations  constituting  the  Common  Tribunal. 

Or,  an  International  Military  Smctition,  where  such  an 
extreme  course  may  become  uecesaary  for  the  supprchsion 
of  a  common  peril,  or  for  the  carrying  out  of  the  united 
sentence  of  a  Convention  of  the  chief  conununities  of 
nations,  and  of  the  legalized  supreme  Tribunal  of  Inter- 
national Award,  * 


It  may  be  remarked,  in  oonolusion,  that  the  procedure  of 
an  International  Tribunal  must  be  absolutely  independent, 
although  constituted  on  the  fiindamentai  principles  of 
ordinary  legal  procedure.  An  historic  basis  for  the  consti- 
tution of  such  procedure  (although  some  alterations  therein 
may  be  necessary)  has  already  been  furnished  by  the  Arbi- 
tration regulations  of  the  former  German  Diet,  adopted  on 
the  16th  of  June,  1817,* 


THE  LAW  CLERKS  ASSOCIATION. 

A  meeting  of  the  Central  Committee  was  held  last 
evening  at  their  rooms,  207,  Great  Brunswick-street.  Mr, 
Farrelly  presided,  and  Messrs.  Jervis,  Flj-nn,  Devereux, 
Power,  Sheridan,  and  Coyle,  attended.  The  business  was 
confined  to  passing  the  treasurer's  accounts,  to  making 
arrangements  for  the  forthcoming  opening  of  the  library 
and  reading-room,  preparing  the  catelogne  of  books,  and 
selecting  the  newspapers  and  periodicals  to  be  taken  into 
the  reading-room. 


UNQUALIFIED  PBACTITIONBRa 

Recently  at  the  Manchester  City  Police  Court,  Bobert 
Dalton  Law  was  charged,  on  a  summons  under  the  87  ft  S8 
Vict.  o.  68,  s.  12,  with  practising  as  an  attorney  without 
being  in  possession  of  the  proper  certificate. 

Mr.  Coathupe,  deputy  chief  constable,  said  that  on 
Wednesday,  September  16,  the  -  defendant  was  defending 
a  prisoner  named  Lycett,  and  was  practicing  before  Mr. 
Headlam  as  an  attorney.  From  inquiries  made,  witness 
believed  he  held  no  certificate  at  the  time,  and  Mr. 
Headlam  ordered  proceedings  to  be  taken.  Witness  asked 
the  defendant  if  he  had  a  certificate,  and  be  made  some 
reply,  which  witness  understood  to  be  "I  have,"  or  it 
might  have  been  "  I  have  not."  At  all  events,  defendant 
left  the  prisoner  standing  in  the  dock  and  disappeared 
from  the  court 

Mr.  Watson,  who  was  for  the  defence,  said  Mr.  Law  had 
held  a  certificate  formerly  for  a  great  mnny  years,  and  on 
this  particular  occasion  he  was  asked  by  Mr.  W,  Bennet, 
who  practised  In  the  city  court  and  other  courts,  to  take 
a  case  fur  him.  He  (Mr.  Watson)  held  a  note  from  Mr. 
Bennet  to  this  effect.  Mr.  Law,  however  pleaded  guilty, 
and  therefore  it  would  be  necessary  to  say  no  more  than 
that  he  (Mr.  Wat«on)  believed  the  fact  was  explsined  in 
this  way :  Mr.  Bennet  asked  him  to  hold  a  brief,  and  con- 
dnct  a  cane  for  faira,  and  Mr.  Bennet  assured  him  (Mr. 
Wats(in)  that  Mr.  Law  did  not  receive  fee  or  reward,  and 
merely  took  the  case  at  the  request  of  Mr.  Bennet  as  a 
friend.  In  such  a  case,  therefore,  be  (Mr.  Watson)  held 
that,  althoUfjh  in  strict  law  the  defendsnt  might  be  con- 
sidered as  acting  as  an  attorney,  he  was  n')t  doing  so  for 
the  prisoner  so  as  to  entitle  him  to  claim  any  fee  or  reward 
for  it. 

Mr.  Bennet  was  sworn,  and  he  said  the  facts,  as  stated 
by  Mr.  Watson,  were  correct,  and  in  the  case  in  point  the 
defendant  had  not  received  one  farthing. 

Mr.  Rickards  said  the  bench  had  given  the  case  every 
consideration,  but  to  his  own  knowledge  the  defendant  had 
practised  as  an  attorney  in  the  court,  and  it  appeared  without 
a  certificate,  for  sevoral  years.  This  was  the  first  case 
which  bad  arisen  in  that  court  under  tbe  recent  Act,  and 
but  for  the  circomstai  ces  stated  by  Mr.  Bennet,  the  full 
penalty  of  £10  would  have  been  inflicted.  The  defendant 
would  be  fined  £5,  with  the  alternative  of  one  month's 
imprisonment. — Mancheeter  Oaardian. 


NOTES  OF  ENGLISH  DECISIONS. 
(From  the  La«  Timet.) 
ABBtTBATiON — ^Addition  of  Tirxs  to  thi  Submission 
BT  CONSEITT. — The  arbitrator,  to  whom  a  question  of  dis- 
puted compensation  is  referred  under  the  Lands  Clnoses 
Consolidation  Act  184S,  has  no  power  to  state  a  special  case 
for  the  opinion  of  a  Superior  Court.     The  agreement  of  the 

•  Vide  the  works  of  C.  F.  Eichborn,  "  De Di/ferentia  inter  Autfrega* 
et  ArbHres  Commiuariot"  ( GSttingen,  1802) ;  and  of  Van  Leotdwrdi, 
*  Das  AuttrAgialver/ufiren  des  Deuttchm  hunatSt  1888." 
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parties  to  a  reference  under  the  Lands  Clauses  Consolidation 
Act  1845,  hug  no  power  to  state  a  special  case  for  the 
opinion  of  a  Superior  Court.  The  agreement  of  the  parties 
to  a  reference  uader  the  Lands  Clauses  Consolidation  Act 
1845,  to  give  additional  powers  to  the  arbitrators  or 
umpire  not  authorised  b;  nor  specified  in  that  Act,  does 
not  malce  it  cease  to  be  a  reference  under  that  Act^  nor 
does  it  bring  it  within  ihe  terms  of  sect.  S  of  the  Common 
Law  Procedure  Act  lh54,  "a  rafereoce  by  onnsant  of 
parties,"  so  as  to  enable  the  arbitrmton  or  umpire  to  state  a 
special  case  :  {Rhoda  and  another  y.  Th*  Airedale  Drainage 
Oommiinonen,  81  L.  T.  Rep.  N.  S.  69.    O.P.) 


COBEESFOKDENCE. 


We  throw  open  the  colamns  of  this  Joamsl  most  wllllnfrly  for  the 
discussion  of  subjects  of  Interest  to  the  Profession;  bat  It  must  be 
understood  tbat  we  do  not  necesssrUr  agree  wttb  all  the  opinions 
expressed  by  our  correspondents. 


A  QUESTION  FOR  SOLICITORS. 

TO  TH>  BDITOB  Or  THB  IBIBH  LAW  TIMIS. 

But, — Annexed  cironlar  was  sent  me  by  a  correspondent 
in  London  reqneating  to  Itnow  whether  at  this  side  of  the 
water  it  is  oonsidared  professional.  Perhaps  some  of  your 
loaJms  can  say,     I  omit  name  at  present. 

Yours  tmly, 

BnauR,  tJtt  October,  IS74-  A  Udbsoribbb. 

"Dublin,  Chambers, 

"  I  beg  leave  to  enclose  my  card  and  to  state  that  I  have 
made  arrangements  for  transacting  upon  an  equal  division  of 
profits  such  legal  business  in  Ireland  as  may  be  entrusted 
to  me  by  members  of  the  legal  profession  in  England. 

"Having  carried  on  business  in  my  present  offices  as 
above  for  upwards  of  twenty  years,  and  enjoyed  a  consider- 
able practice  in  Ireland  during  that  period,  and  being 
personally  well  known  to  many  of  the  judges  on  the  Irish 
Bench  and  the  most  eminent  members  of  the  Irish  Bar,  I 
need  scarcely  say  that  I  can  furnish  unexceptionable  re- 
ferences as  to  my  experience  and  capacity. 

"  I  remain,  yours  very  futhfully, 

"N.B. — Urst-elass  English  references  furnished  when 
required.  Busiuess  transacted  in  any  part  of  Ireland  at  the 
same  scale  of  charges,  and  all  moneys  receiTed  remitted 
same  day." 

VOID  POST  OFFICB  ORDERS,  aUas  UNCLAIMED 
POST  OFFICE  OKDUBS. 

TO  THB  SDITOB   OT  THX  IRISH  LAW  TIHES. 

Sib.— It  was  stated  in  the  Timet  of  the  SOth  ult.  that  the 
amount  received  by  the  Post  Oifice  for  "  Void  Post  Office 
Orders"  daiing  the  past  year  amounted  to  £2,078  17s.  7d. 

Tbn  expression  "Void  Post  Office  Orders"  is  rather 
ambiguous,  it  would  be  far  better  to  say  "  Unclaimed  Post 
Office  Orders,"  for  it  is  a  fact  that  if  from  some  oaase  or 
other  parties  do  not  apply  to  the  Post  Office  for  payment 
of  Orders,  that  Department  makes  no  effort  whatever  to 
discover  the  parties  who  should  receive  tlie  amount,  neither 
do  they  return  the  money  to  those  who  took  out  the  Post 
Office  Order. 

Before  a  Post  Office  Order  is  issued,  a  party  is  required 
to  give  his  or  her  name  and  address  in  full,  as  well  as  the 
name  of  those  to  whom  it  should  be  payable,  and  if  incor- 
rect instructions  have  been  given,  or  any  other  rarcumstance 
arises  by  which  the  waaoy  is  not  paid  by  the  Post  Office, 
why  is  not  the  money  returned  to  those  who  send  it  I 

Letters  addressed  to  pnrties  who  cannot  be  found  are  in 
due  course  opened,  and,  as  far  as  possible,  returned  to  the 
sender ;  why  should  not  the  same  attention  be  paid  to  those 
who  send  Post  Office  Orders  t 

It  must  be  evident  that  the  lower  classes  are  especially 
liable  to  suffer  loss  by  this  singular  piaatioe  of  the  Port 
Office. 

In  oases  where  Post  Office  Ortlers  are  not  claimed  within 
a  certain  period,  and  communications  to  this  effect  are  mads 


to  those  who  sent  the  orders,  a  small  charge  might  be  made 
by  the  Post  Office  for  this  extra  work,  but  to  take  the 
money  as  though  it  had  been  legitimately  earned  cannot  be 
justified. 

Whilst  on  the  subject,  I  may  add  it  Is  commonly  reported 
that  Considerable  sums  are  often  found  in  letters  inaccu- 
rately addressed,  and  that  money  and  other  valuables  have 
fallen  out  of  letters.  Is  nothing  done  to  discover  to  whom 
such  belongs ! 

On  reference  to  page  9  of  the  20th  Report  of  the  Post- 
master-General on  the  Post  Office,  the  number  of  letters 
posted  without  any  address  last  year  (1 873)  was  about  1 8,700, 
nearly  900  of  which  contained  cash,  cheques,  or  bills  of 
exchange,  of  an  aggregate  value  of  more  than  £13,000. 
The  Report  does  not  state  what  became  of  this  large 
amount. 

It  would  be  well  to  know  what  becomes  of  unclaimed 
money  in  the  Poet  Office  Savings  Banks;  doubtless,  some 
parties  lodge  money  in  the  Post  Office  Savings  Banks  with- 
out the  knowledge  of  their  families,  and  should  an  aocident 
happen  to  them  by  which  they  lose  their  lives,  is  there  any 
process  by  which  the  relatives  could  hear  of  such  a  circum- 
stance, or  would  these  amounts  be  also  absorbed  by  the 
Post  Office  without  any  effort  to  find  the  parties  to  whom 
such  is  justly  due  ? 

I  am  astonished  to  read  in  page  17  of  the  same  Report 
the  following: — 

"  Of  the  Revenue  from  Money  Orders  £5,000  wa^  derived 
from  '  (Jndumed '  Orders,  a  sum  which  included  a  balance 
of  nearly  £1,600  from  the  old  '  Void  Order  Fund,'  which, 
until  1871,  had  been  used  in  aiding  the  Officers  of  the  De- 
partment to  insure  their  lives,  but  which  in  that  year,  with 
the  exception  of  the  £1,500,  was  paid  into  the  Exchequer." 

It  aeems  very  strange  that  it  did  not  occur  to  the  Poet 
Office  Authorities  that  the  £5,000  was  not  theirs  to  do  what 
they  pleased  with,  or  to  insure  the  lives  of  their  officers. 

There  is  a  great  discrepancy  between  £5,000  (minus  the 
£1,500)  and  the  £2,078  quoted  in  the  Timet;  in  flict,  on 
referring  to  page  45  of  the  last  Report,  the  amount  of 
"  Unclaimed  Money  Orders  "  was  as  follows : — 

1871    £20,707. 

1872    8,502. 

1873    6,167. 

This  latter,  as  has  been  stated,  includes  a  balance  of 
£1,500  left  from  the  old  "Void  Order  Fund;"  how  far 
back  is  not  stated,  neither  does  this  Report  state  what  was 
the  annual  receipts  under  this  head  prior  to  1871,  although 
the  Report  itself  goes  back  to  1864. 

Further  comment  by  me  is  unnecessary,  bat  steps  should 
be  taken  to  have  a  list  of  all  unolaimed  Post  Office  Orders 
published  if  the  parties  who  sent  the  orders  cannot  be 
found.  I  am.  Sir, 

Tour  obedient  Servant, 

HxKST  Aujrnrr. 

200,  Flkbt-btrekt,  9th  Oct.,  1874. 


LAW  BTUDESTS'  JOUEEAL. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Inootpontted  by  Royal  Charter.) 


NOTIOB. 


ATTORNEYS'  AND  SOLICITORS'  APPRENTICES. 

The  SiaaiOHAL  ExAHiHATioir  will  be  held  on  Friday, 
the  6th  day  of  November,  1874,  at  10  80  o'clock,  a-m. 

Qentlemen  proposing  to  be  examined  will  have  to  leave 
their  names  at  the  Secretary's  Office,  Solicitors'  Buildings, 
Four  Courts. 

By  order, 

WILLIAM  HICKSON, 

Predator. 
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[Oct.  24, 


COTJST  FAFEBS. 


LANDED  ESTATES*  COURT. 
PETITIOKS  FILED  from  4<A  Avgwt  to  29rt  September,  1874. 


DAT« 

TIIXB  OF  KA'ITBR 

OBJKCT  OF 

COCMTT 

PBOFIT  BBHT 

souonoB 

je     a.    d. 

Aug.   4 

Edward  Oliver  Wheeler,  owner; 

Btnry  ^an,  petitioner 

John  Henry  Knox,  a?rner  and  petitioner 

Thomas  Cooke,  owner ; 

George  Riddick,  petitioner 

Sain 

Sale 
Sale 

Kilkenny 

Mayo 
Unblin 

68  19    1 

l,00fi  19    1 
34    0    0 

U.ahortaU 

KeHg^IJovd 
George  Riddick 

>.     7 

Robert  J.  Kennedy  and  another,  trnsteea 

Hnmphrey  Butler  with  Eliza  M.  Tewait, 
and  Frederick  B.  Moluenx  Montegomerie 
and  another,  trustees    for    sale  under 
settlement  on    marriaKe    of   Frederick 
Townaend  with  Mary  E.  Butler,  owners; 
Said  frederick  B.  M.    Montegomerie  and 

1868 
Richard  M'Cartie,  owner; 
Daniel  M'Cartie,  petitioner 

Sale 

Roscommon 

800  16    6 

T.A.auaek 

ff         19 

Sale 

Cork 

If ot  stated 

C.  J.  Doty 

„   " 

George  H'Donagh,  owner ; 

Sale 

Down 

42  10    0 
Tenement 
valnation 

Alexander  M'Conie 

•1      n 

• 

Christopher  Flynn,  owner ; 
Nathamel  Bank,  petitioner 
Elizabeth  Smitliwick  and  others,  owners ; 
Elizabeth  Smithioiih  and  other;  petitiontre  ; 
and  Partition  Act  oj  1868 

Sale 
Sale 

Dnblin 
Tipperary 

In  owner's 
posseaaion 
162    1    8 

Michael  Larki» 
F.  A.  Barlow 

„    18 

Sir  Richard  Wallace,  Bart,  M.P.,  owner 
and  petitioner 

For  declaration 
of  tide 

Down  and 
Antrim 

66,908    4    0 

LoMfield,Damdi0H,4' 

Sept.   1 

John  P.  Kirkwood,  owner  and  petitioner 

Sale 

Mayo 

820    6    2 

B.  P.  Boarte 

.,     * 

George  Kelly  and  Mary  Kelly,  his  wife, 
owners  and  petitioners :  and  Partition 
ActoflSeS 

Sale 

Dablin 

49    0    0 

Categ^  Clay 

Hary  Smith,  owner ; 
Sobert  Seton,  petitioner 
Michael  Humphreys  Hoorhead,  ownerand 
petitioner 

Sale 
Sale 

Qneen's  Co. 

King's  Co. 

and 
Queen's  Co. 

26    0    0 
77  19    6 

Orpen,  Son*,  #  ^tcwMMy 
WiUiam  PigoU 

It        »> 

Joshua  A.  Macklin,  owner ; 
Thomat  Hodgene,  petitioner 
Maria  Corr,  owner  and  petitioner 

Sale 
Sale 

Wexford 
Roscommon 

Not  stated 

25    0    0 
A  grazing  rent 

J.  0.  Rgnd 
DamdFergumt 

„    16 

•  t          ft 

John  Berry,  ownerj 
Joseph  Morion,  petitioner 
James  Lendrum,  owner; 
Margaret  E.  Hamiltion,  pet.itioner 
Wiliiam  A.  Goggin  and  another,  owners; 
Belinda  Delmege,  petitioner 

Sale 
Sale 
Sale 

Dablin 

Tyrone  and 
Fermanagh 
Limerick 

89    7    7 
677  16  10 
436    0    0 

Catey  4  Qay 
Andrea  Elliott 
David  Ferguton 

„    18 

t»         *t 

John  Whiteford  and  others,  owners; 
Henrg  Odbim,  petitioner 
Emily  G.  1>.  Studdert  and  another,  owners ; 
Scottuh  Amicable  Imurance  Co.,  petitionert 

Sale 
Sale 

Dublin 
Limerick 

86    0    0 
493  12    4 

John  Roe 
P.  J.  Mayne 

.,   25 

"          »» 

Assignees  of  John  Rowao,  Wm.  Rowan, 

and  Robert  Rowan,  owners; 
Provincial  Bank,  petitionert 
Ellen  Uoyle,  owner; 
Edward  Long,  petitioner 

Sale 
Sale 

Antrim 
Cork 

370  15    0 
Not  stated 

Samuel  Black 
F.  J.  Batttngt 

„    29 
If     » 

Cornelius  Crowley  and  others,  owners; 
Patrick  Crawly,  petitioner 

Rose  M'Henry  and  others,  owners; 
J).  JU'CaUion,  petitioner 

Sale 
Sale 

Cork 
Antrim 

18  16    0 

Poor  Law 

valuation 

In  owner's  pos- 

seasion 

F.R.  Wright  4  So» 
A.CaruA 
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COURT  OF  BANKRUPTCY. 

SUTHraS  fob  next  week,  bo  far  aa  appointed. 

HONDA  Y. 
Before  the  Chikf  Rzoistrab,  at  12  o'clock. 

BAMKBnPTB        |   MATDBB  OF  8ITTIM0   |  aOLIOlTOB 


Joaeph  Anflrewt 

Michael  Fanell 
John  Farrell 
James  Quiry 


Prove  debts  and  Toach 

aasignee's  account 
Andit  assignee's  aecL 
Prove  debts 
do 


Larkm  f  Co. 

.VGovem 
Caseg  4  Clay 


TUESDA  Y. 
Before  the  Covbt,  at  11  o'dock. 


Private  arrange- 

tst sitting 

Hogan 

ment 

do 

do 

Pern/  ^  Co. 

do 

do 

mate 

do 

do 

Jonei 

do 
do 

do 
do 

Catev  4  Clog 
Mnlheict 

do 

do 

HmUer 

Arthur  G.  Hay 

Composition 

MatheiDS 

EbenezerE.  Brown 

Lartin  (f  Co. 

Edward  J.  Wilson 

l9t  public  sitting 

NtiUon 

William  H.  Lynch 

Final  examination 

Cronhelm  4  Co. 

John  Molloy 
Malachie  Murphy 

do 

U'F.voy 

do 

Hamilton  4  Craig  ■ 

John  S.  Maguire 
Maaon  and  Loobie 

do 

Oldham  4  Eaton 

do 

Casev  4  <?'<»* 

Patrick  Ueeny 

Final  examination  and 

examine  witnesses 

Patrick  Mooney 

Final  examination 

Foitrdl 

William  Walker 

Prove  charge 

Benner 

John  Byrne 

do 

FotirM 

Ludlow  Berkeley 

do 

FoOrtU 

WEDNESDAY. 
Before  the  Chrf  Rioibtbab,  at  12  o'dock. 


F.Barton 


Prove  debts 


'Leackmim 

I 


THURSDAY. 
Before  the  Chibf  Rkgistbab,  at  12  o'clock. 


FRIDA  Y. 
Before  the  Coubt,  at  11  o'dock. 


Before  the  Cbixf  Reoistbab,  at  12  o'clock. 


Thomas  O'Brien 
B.  J.  Hall 
Alexander  Oray 
Patrick  Nolan 


Prove  debts 

do 

do 
Reference 


ScttlUm 

Cronhelm  4  Co. 
Cronhelm  4  Co. 
SUjAatt 


Private  anange- 

1st  sitting 

Ccmanagk 

ment 

do 

do 

ifaliew 

do 

do 

Mathewi 

do 

do 

Cato)  4  Claf 

Patrick  Mason 

Composition 

Keman 

Thomas  O'Brien 

do 

Seallan 

Patrick  Gordon 

1st  public  sitting 

WaUh 

Ellen  Gordon 

do 

Walth 

Geoffrey  Davis 

do 

O'Connor 

Richard  Waring 

do 

Brouming 
l-arkin  q  Co. 

Daniel  Nolan 

do 

Patrick  O'Uagan 

do 

Jonei 

Thomas  O'Brien 

Final  examination 

O'Connttt 

DUBLnr  STOCK  AND  SHABE  LIST. 

OOTOBEB 

DE3CBIFTI0M  OP  STOCK 

Fn.   , 

Sat.  Mon-.TttM.  Wad.  Thar 

16    1 

17     19  1  20     31      23 

•Paid 

Government. 

-..    3  p  c  Consols       .. 
—    New  3  p  c  Stock 

I'l 

— 

.~- 

_ 

t'i 

9II 

gpi-i 

qoi-I 

<^-l 

9°i  V 

90fl 

ji-ol 

INDIA  STOCK. 

—  5  p  c  July  '80)   Trsfble.  at 

—  4  P  c  Oct.  '8sr  Bk.  ol  Jrel. 

— . 



loB 

ic6 

1081 

loBI 

lox 

^ 

_ 

— 

ica 

Banka. 

100    Bank  of  Ireland 

3to 

— . 

^loi 



III 

?IJ 

as    Eiiemlan  BanHnf  Co.     .. 



»i)i 

ao   imdonamtOmnlii 

— 



— 

— 

4« 

15    iMOon  Joint  Stock 

— 



V4 



SO* 

ao    London  and  WeilmiMter  .. 

— . 



78f 



78 

— 

H  JfwuterBmkCUmUeiiJ 
30    NatUmalBank    .. 

i-ill 



u 

_ 

^ 

?5I. 

hti-t 

^1-6 

— • 

15    National  (trUtrp'KUtiJ 

I4t 

^- 

— 

as    PrarineMBank 

90 

— 

qoji 

90 

■lol 

lo             Do.         New 

— 

,6i 

10   Xoyal  Bamk 

at 

— 

lol-i 

— 

■^ 

V* 

IS    Union  of  Itonion 

471 

— 

— 

Steau. 

loo   city  of  DabUn   .. 

_ 

106 



— 

.^ 

— 

50    Dublin  A  Uverpool  Steam 

Ship  BnUdlng.  Go. 

— 

— 

•~ 

*~ 

~* 

m 

I    KlUaloe  Slate  Co.  (Ut'd)    .. 

«. 

_ 



16/- 

— 

_ 

a|  Wteklow  Copper     .. 

__ 

.^ 

_ 

ii.t 

— 

MUeeUaneons. 

lo    Alliance  *  Dub.  Cons.'  6a> 

I0| 

■^ 

lOl 

lolt 

_ 

— 

lo    Dublin  Tramways 

617 

■_ 

7-4 

1-i 

— 

— 

100    Orand  Canal    „ 

.. 

n. 

~« 

as    Natimal  Amunmco 



♦6 

4M 

46i 

46i 

Q-4-7  Patriotic  Auuranet          .. 

II 

lOj 

loH 

RaUwaya. 

so    Belfast  and  Northern  Coa 

— 

— 



(KhJ 

fxH 

(xrt 

ao    Cork,  BUckrock  ±  Pasaago 

10 

_ 



10 

100    Dublin  and  Belfast  Janet. 

99 

— 



_ 

v> 

90* 

100    Dublin  and  Drogheda 

_ 

Hi 

m 

"S 

100    Dublin,  W'klow,  A  W'ford 

^ 

77* 

77* 

100    Gt.  Northern  and  Western 

.~. 

._ 

09 

— 

loe    St.  Southern  and  Western 

.^ 

roQ 

82il 

109 

ic8| 
83«f 

109 

loo   WdlandOt.  Western 

81 

m 

53    Watertord  and  Limerick  .. 

.— 

4> 

^ 

Hallway  Preferenoe. 

100    Belfaat«Nth'nCos,4pe 

~m. 

— 

<M 

— 

— 

— 

ICO    Dublin  &  Heath- 1st,  tpc 

a 

^ 

— 

— - 

— 

100    D.,W.,*W.,«  percent   .. 

■— 

— 

i*>i 

«. 

— 

50    D.,  W..  4W.,6pc(1860) 

'  — 

ssi 

SI* 

SI* 

— 

100    at.  Sonth'n  A  West'n  4  p  c 

<)«-7« 

— 

971 

100    WatfTd.  A  Ct'l  Ircl,  6  p  c  rd 

— 

77 

^ 

— 

50    Watfd.ALlmerick,$poTd 

1       — 

— 

_- 

_ 

■iol 

50   Do,  new  red,  lt)«0-72,  5  p  c  50} 

-. 

V>i 

— 

— 

Hallway  Debenturea. 

—    Belfast  A  Nth'n  Cos,  4  p  e    97 

^ 

tfj 

— 

— 

— 

—    Dublin  ft  Drogheda  4  p  c     974 

'171 

— 

— 

—    D.,  W.,  4  W.,  4i  p  c 

— 

too 

— 

100 

100 

100 

—    Gt.  Sonth'n  A  West'n,  4  p  c 

— 



wi 

Ifli 

_ 

94* 

—    Irish  Nth  Westn  1st  C  S  p  c 



._ 

_ 

100 

—    Midland  Gt.  West'n,  4J  p  c 

— 

— 

— 

^ 

— 

too 

—    Do.,  41pc 

— 

— 

■03I 

— 

— 

•  Shares  not  fully  paid  up  are  given  in  Italia. 
Ban]!  Bate— Of  Ulscannt-41  percent.,  leth  October,  1874. 
Of  Deposit— 2^  per  cent.,  15th  October.  1874. 
Name  Days— October  29th,  and  November  12tb,  1874. 
Account  Days— October  30th,  and  November  13th,  1874. 
On  Saturdays  business  commences  at  11  80  a.m.,  and  tba  Stock 
Brokers*  Offices  close  at  1  p.m. 


BIBTHS,  HABBIAOES,  AHD  DEATHS. 

MARRIAGES. 

EATON  and  M'DONNELL.— October  17,  at  the  Church  of  the 
Assumption,  Dalkey,  by  the  Rev.  Kobert  Eaton,  CO.,  8t.  Agatha'a, 
North  William-street,  Stephen  Vincent  Eaton,  Esq.,  second  son  of 
the  late  Stephen  Eaton,  lolioitor,  to  Mary  Agnes,  only  surviving 
daughter  of  Bernard  M'Doiuiell,  Esq.,  Galveston,  Texas,  U.S.A. 

JUDGE  and  SMITH— September  16,  at  Fleet-street  M.E.  Church,  bj 
the  Rev.  B.  H.  Adams,  William  Quan  Judge,  counsellor-at-law,  to 
Ella  Miller,  daughter  of  Joseph  Smitti,  Esq.,  both  of  Brooklyn. 

DEATHS. 

ARCHER -October  18,  at  Cainden-atreet,  WUHam  Archer,  Esq., 
aged  82  ye*rs,  last  siwivlng  son  of  WliUam  Archer,  fonnerly  of 
same  f  treet,  solicitor,  and  nephew  of  the  late  Rev.  Forster  Arclier,' 
Insp4>ctor-General  of  Prisons  in  Ireland. 

ARMSTRONG — October  10,  at  his  residence,  Clonmore,  County- 
Dublin,  John  Armstrong,  Esq.,  b  irriater-at-lawr.  aged  1  'i  yeaia. 

HITCBCUCK— October  18,  at  lUthmlnes,  Frederick  William 
Ultclicock,  Esq.,  aged  31  years,  youngest  son  of  the  late  Robert 
Hitchcock,  Ksq.,  Master  of  the  Court  of  Exchequer. 

LE  AHY— October  13,  in  the  64th  vear  of  his  age,  suddenly,  at 
Newcastle,  County  Limerick,  John  Leahy,  Esq.,  Q.C.,  of  South  Hill, 
KUlamey,  Ctaalrman  of  Quarter  Sessions  for  the  County  of 
Llmeridk. 

8H0ETT— Oetober  30,  at  Na  37  Haroourt-atreet,  after  a  tew  days' 
UlnMB,  Fraoods,  daughter  of  John  Shortt,  Esq.,  banlsterHit-law. 
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LEGAL   POSTINGS: 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTIES    or    WEXFOBD    AND    KILKBNMT. 

ADJOUENED    SALE. 

SALE, 
0»  FRIDAT,  tht  ith  dag  of  DECEMBER,  1874. 

In  the  Mmtter  of  XTO         BE         SOLD, 

tha  EibUe  of  M  Before  the 

Christian  Wilson  and  Ben-I         Honounble  Judge  Fluugsn, 
jamln    Torton    Wilton,     of\  On    FRIDAT, 

Sleedagb,    in_the    County^  file  4tb  day  of  DECEMBER,   1874, 

At  Noon, 

At  the 

Landed  Estates'  Conrt,  Dnblin, 


.    -  .    In 
of  Wexford,  Esquires, 

Owners  and  Petitioners  1 


The  foUowing  Estates,  held  In  Fee  and  Perpetuity,  sltnats  In  tile 

Counties  of  Wexford  and  Kilkenny, 

In  Eleven  Lots 

<belng  the  Lots  remaining  Unsold  on  the  former  Rental  in  this 
Hatter):— 

LOT  Na  1— Fart  of  the  Lands  of  Sleedagh,  in  the  Barony  of  Bargy, 
and  County  of  Wexford,  held  in  Perpetuity,  confllsti"g  of  this  Mansion 
House  and  Demesne  Lands  and  Plantations  of  Sleedagh,  containing 
171a  Ir  25p,  statute  measure,  or  thereabouta,  and  of  the  estimated  net 
yearly  value  of  £334  2a  e^d. 

LOT  No.  2— Other  Part  of  Sleedagh,  held  In  Perpetuity,  containing 
95a  Or  3ttp,  statute  meaaure,  or  therealjouts,  and  producing  a  net  yearly 
rental  of  £107  19a. 

LOT  No.  3 — Part  of  the  Lands  of  Chcrrlestown,  In  same  Barony 
and  County,  held  in  Perpetuity,  containing  69a  3r  Sip,  sutute  messnre, 
or  thereabouts,  and  producing  a  net  yearly  rental  of  £77  10a. 

L<iT  No.  4— Other  part  of  the  Lands  of  Sieedsgh,  and  part  of  the 
Lands  of  Cherriestown,  in  same  barony  and  county,  held  in  per> 
petulty,  containing  S&a  Ir  Ip,  statute  measure,  or  thereabout),  and 
producing  a  net  yearly  rental  of  £60  As  led. 

LOT  No.  5— Part  of  the  Lands  of  Soar,  in  the  same  barony  and 
county,  held  in  fee,  containing  8ia  Ir  2ip,  statute  measure,  or  there- 
abouts, and  producing  a  net  yearly  rental  o>f  £81  la 

LOT  No.  6— Other  Part  of  the  Lands  of  Scar,  in  ssme  barony  and 
county,  held  in  fee,  containing  68a  2r  38p,  statute  measure,  or  there- 
abouts, and  producin^a  net  yearly  rental  of  £02  16s  4d. 

LOT  No.  7 — Part  of  the  Lands  of  Rochestown,  in  tame  barony  and 
eouDty,  held  in  let,  containing  98a  Ir  16p,  statute  measure,  or  there- 
abouts, and  producing  a  net  yeariy  rental  of  £94  17b  Hd. 

LOT  Na  8— Fart  of  the  Lands  of  Kllmannan,  in  same  barony  and 
eonnty,  held  in  fee,  containing  4<>a  Or  6p,  sutute  measure,  or  there- 
abouts, and  producing  a  net  yearly  rental  of  £72  17s  2d. 

LOT  No.  9— Part  of  tha  Lands  of  Began,  in  same  barony  and 
county,  held  in  fee,  containing  78a  Sr  tip,  statute  measure,  or  there- 
abouts, and  producing  a  net  yearly  rental  of  £«7  17>  Sd. 

LOT  Nol  10— Part  of  the  Lands  of  Ballylibemagfa,  In  same  barony 
and  county,  held  in  fee,  containing  82a  2r  8Ip,  statute  meaaure,  or 
tfatreabouts,  and  producing  a  net  yearly  rental  of  £98  2b  Id. 

LOT  No.  11— The  Lands  of  Koaarae,  in  the  barony  of  Gowran,  and 
county  of  Eilkenny,  held  in  fee,  containing  147a  Or  6p,  statute  mea- 
sure, or  thereabouts,  and  producing  a  net  yeariy  rental  of  £6fi  14s  8d. 
Dated  this  2(itta  da;  of  July,  1874, 

B.  DENNY  UBLIN,  Examiner. 
NUNN  and  JONES,  Solldton. 

DESCRIPTIVE    PABTICTTLABB. 

The  Wexford  Estate  Uet  well  together,  about  4i  miles  from  the 
Town  of  Wexford,  from  which  there  is  direct  communication  with 
Dublin  by  Railway,  and  within  5  milea  of  the  aea-coaat,  and  6  mllee  of 
the  new  Harbour  at  RoMlare. 

The  Lands  of  Roasroe  are  situate  4  miles  from  Thomastown,  sad  are 
occupied  by  two  tenanta 

The  Mansion  House  on  Sleedagh  is  a  stone  edifloe,  handsomely 
rituated,  and  the  Demesne  Lands  have  much  valuable  and  ornament^ 
timber  thereon. 

The  projected  Hallway  from  Rnmlare  to  Waterford  will  pass  nigh 
the  Demesne,  and  through  the  Lands  of  Kllmannan. 

The  purchaser  will  be  entitled  to  Immediats  possession  of  the  Lands 
onhandf. 

The  tenants  on  these  Estates  are  punctual  In  the  payment  of  their 
rents. 

Some  old  Losses  have  lately  expired,  and  an  increase  in  the  rental 
may  be  calculated  upon,  as  other  old  Leasea  have  only  a  short  time  to 
ran. 


Proposals  for  the  purchase  of  any  of  the  Lots  will  be  received  by  the 
Solicitors  tiavlug  the  carriage  of  the  Bale,  up  to  the  lOtb  day  of 
November,  1874,  and  submitted  to  the  Judge  for  approval 

For  Rentals,  Map*,  and  further  particulars,  apply  at  the  Regiattar's 
Ofilce,  Landed  Estates'  Court,  lun's-quay,  Dublin ;  to 

Messrs.   JOHNS,    HEWITT,    and  JOHNS,    Solicitors,    IJ, 
Gardlner's-place,  Dublin,  or  29,  High-street,  Belfast ; 

LEONARD  MORROGH,  Esq.,  SoUcitor,  S,  Great  Denmark- 
street,  Dublin ;  or  to 

Hears.  NDNN  and  JONES,  Solicitors  having  the  carriage  of 
the  Sale,  6,  Uawson-street,  Dublin.  578 


LANDED   ESTATES'  COURT,  IRELAND. 


COUNTT    OP    DUBLIN. 


a    A    T     "B* 

On  FRIDAY,  iktmdas  of 'NOVEMBER,  1874. 

In  the  Matter  of 

the  Eatate  of 
WUliam  Noble, 

Owner; 

Ntcbolu  Lynch, 

Petitioner. 


O      BE      SOLD, 

On    FRIDAT, 

The  6th  day  of  NO  VEMBEB,  1874, 

At  the 

Hour  of  Twelve  o'clock  noon. 

Before  the 

Honourable  Judge  Flanagan, 

At  his  Court,  Landed  Estates'  Court,  lan's-qnVi 

In  the  City  of  Dublin, 

In  One  Lot, 

The  DwelUng-honae  and  Premises  now  known  as  Na  3  Thocmilla, 

Bathgar-avenue,  in  the  Barony  of  Newoaatle,  and  County  d  Dofalin, 

held  under  lease  dated  14th  February,  1868,  for  398  years,  at  the 

yearly  rent  of  £8,  and  estimated  to  produce  a  yearly  prolt  rent 

of  £27. 

Dated  this  17th  July,  1874. 

n.  R.  OBEBNE,  Chief  Clerk. 
For  Rentals  and  further  particulars  apply  at  the  Landed  Estate^ 
Court,  Four  Courts  Inns' -quay,  Dublin ;  or  to 

THOMAS  J.  FUBLONG,  Solicitor  having  carriage  of  Sale, 
28,  Enstac».street,  Dublin.  535 

LANDED  ESTATES'  COURT,  IRELAND. 

fISAL    NOTICE    OF  DECLARATION    OF    TITLE. 


TO    ALL    'WHOM    IT    MAT    CONCERN. 


In  the  Matter  of 
the  EsUte  of 


iw- 


H  E  R  E  A  S     the     said 

Hans  Thomas  Fell  White  has 
Hans  Thomas  Fell  White,  ?made  amlicadon  to  the  Landed 
n,.,...  .^*  p..iM»...,  (  Eststes'  Court,  Irelsnd,  for  a  Deela- 
Owner  and  Petitioner.  )  ,.,u^  that  he  ha.  a  p-od  and  ...fllrient 
Title  in  fee-aimple  to  the  Lands  of  Kilbume,  otherwise  Kilborae, 
otherwise  KUbelme,  otherwise  Gisshhonse,  commonly  called  the 
Halfploughland  of  Kilbum,  situate  in  the  barony  of  Fermoy,  and 
county  of  Corlc. 

Now,  this  Is  to  give  NoOoe  that  the  Court  has  investigated  the  Title 
to  the  said  lands,  and  has  decided  that  the  said  Hans  Thomas  Fell 
Wblte  has  a  good  and  sufilcient  Title  in  Fee  to  the  said  lands  and 
pronises,  subject  only  to  the  yearly  rent^harge  or  sum  of  £1  late 
curren<7  of  Ireland,  being  equal  to  the  sum  of  18s.  td.  preaent 
currency,  created  by  a  former  conveyance  of  the  aald  lands,  nuMto  bgr 
Indenture  dated  the  17th  of  April,  1667,  made  between  Ion  Grove, 
Esq.,  on  the  one  part,  and  John  Grove,  Gentleman,  on  the  other  part, 
which  rent  is  payable  for  1000  years,  computed  from  the  dau  of  tha 
said  Indenture,  and  cubject  to  the  easements,  set  forth  in  the  Rental; 
and  to  the  Incumbrances  set  forth  in  the  Schedule  of  Incumbraaoes^ 
which  Rental  and  Schedule  of  Incumbrances  are  now  lodged  In  my 
office,  and  may  be  inspected  by  any  prawn,  and  not  subject  to  any  leasea 
or  tensncies.  And  further  take  notice,  that  a  draft  Declaration  of  such 
Title  haa  been  settled,  and  may  be  inqieeted  in  my  office;  and  that  on 
the  expiration  of  one  month  f^m  the  puUlcation  hereof,  Ihe  Court  will 
proceed  to  sign  such  Declaration,  subject  only  aa  aforesaid.  And  all 
persons  objecting  to  snob  Declaration,  or  having  any  Teiuu>^,  Claim, 
or  Incumbrance,  not  admitted  in  said  Itental  and  Schedule,  are  heseby 
required,  within  the  said  period  of  one  month,  to  show  cause  as  thqr 
may  be  advised  against  the  signing  thereof ;  and  no  appeal  against  sudh 
Deolaration  of  Title  on  behalf  of  any  person,  will  lie  after  the  signature 
and  regiatration  of  the  same. 

Dated  this  19tii  day  of  October,  1874. 

R.  DENNT  URLIN.  Examiner. 
JOHN  MAC8HEEHT,  Solicitor  having  carnage  of  Order, 
3S  Gardlner's-plaoe,  Dublin.  580 

STATUTORY    NOTICE   TO   CREDITOR& 

T      J'Vf?i°°™*'°f .     A  NOTICE  is  hereby  GItoi, 

Joseph  Holloway,  late  ofl  1^  pursuant  to  the  sutirte  2»nd  and 
Dundrum,  in  the  County Vjspa  victoria,  cap.  S»,  intituled  "An 
of  Dublin,  and  formerly  oil -        - 


Arran-quay,  in  the  City 
Dublin,  Baker,  deceased. 


of/ 
ofl, 


Act  to  further  amend  the  Lav  of  Pro- 
perty and  to  Believe  Trustees,"  that 

all  persons  olaiming  to  bo  Creditors  of, 

or  who  have  any  claims  or  demands  sgainst  the  Estate  and  Effects  <^ 
the  aald  deoeaaed— who  died  on  the  8th  day  of  September,  1874,  a* 
Arran-quay  aforesaid— are  hereby  required  to  furnish  particulan  in 
writing  of  such  claims  or  demands,  on  or  before  the  1st  day  of 
DECEMBEB  next,  to  the  nndenlgned,  as  Solicitor  for  Jsmes  Han- 
ratty,  uf  Lincoln-lane,  intbe  (  ity  of  Dublin,  commiarion  merchant, 
one  of  the  executors  named  in  the  WUl  of  said  deceased,  to  whom 
Probate  of  the  Will  of  the  testator  was  granted  forth  of  the  principal 
Beglstry  of  the  Court  of  Probate  in  Irelsnd  on  the  8th  day  of  October 
InstanL 

And  take  noUoe  that  after  the  ssid  1st  day  of  DECEMBEB  negct 
the  said  executor  will  proceed  to  distribute  the  assets  of  nM  ■'—.—-—« 
amongtbe  |>eisons  entitled  thereto,  liaving  regard  only  to  the  daloM 
and  demands  of  which  he,  or  I,  his  Solicitor,  shall  then  have  baA 
notice. 

Dated  this  9th  day  of  October,  1874. 

JAMES    GOFK,  8<dlcltar  for  add  eieenfair,  It,  Bachdon*. 
walk,Dutailn.  j6j 


Printed  and  Pnbllahed  by  the  Proprietor,  Jom  FauMxaa.  every  Satniday,  at  58,  Upper  SaekrOli  Mra9l,lB  lb*  Pirlib  of  St.  TUteOM 

and  City  of  Dublia— AMinfar,  October  24, 1874. 
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IRISH  MUNICIPAL  ELECTIONS.— IL 

SoMB  'weeks  ago  vre  directed  attention  to  the  complete 
revolntion  in  the  mode  of  conducting  municipal  elections 
in  Ireland,  effected  by  recent  legislation,  both  as  regards 
the  nomination  and  the  taking  of  the  polL  On  the  one 
hand  we  showed  that,  by  the  extension  to  Ireland  of 
certain  provisions  of  the  Municipal  Corporations  Act, 
1859,  and  the  repeal  of  the  various  corresponding  pro- 
visions in  the  Towns  Improvement  Act,  1854,  the 
Lighting  and  Cleansing  Act,  1829,  &c.,  &c.,  a  wholesale 
•asiinilation  of  provisions  as  regards  the  nomiaation  has 
been  introduced  {  while,  on  the  other  hand,  as  regards 
the  taking  of  the  poll,  the  application  of  the  provisions 
of  the  Ballot  Act  to  municipal  as  well  as  parhamentary 
elections  has  entirely  altered  the  practice.  We  then 
deferred  for  a  futm«  occasion  the  consideration  of  the 
mode  of  impeaching  such  election  on  the  grounds  of 
irregularity  or  improper  practice  thereat.  Here  again, 
we  shall  find,  that  partial  assimilation  to  English  pro* 
cedure  is  now  the  order  of  the  day. 

By  the  20th  section  of  the  Irish  Local  Government 
Act  (34  &  35  Vict.  o.  1U9),  which  received  the  royal 
assent  on  the  31st  August,  1871,  it  is  enacted  that — 
^  Where  any  person  who  voted,  or  who  was  qualified  to 
vote  at  any  election  of  members  of  the  governing  body 
of  any  town,  thinks  that  there  was,  in  respect  of  tl« 
election  of  any  member  of  such  governing  body,  any 
undue  or  tmiawful  proceeding,  or,  that  such  member  was 
not  at  the  time  of  such  election  duly  qualified  to 
act  as  such,  it  shall  be  lawfiil  for  such  person,  tcMin 
one  month  after  suck  election,  to  present  a  petition  to 
the  Court "  (that  is,  the  Irish  Court  of  Common  Pleas), 
"  complaining  of  such  undue  or  unlawful  proceeding, 
or  that  such  member  was  not  duly  qualified  as 
aforesaid."  The  section  then  provides  certain  f  onnalitiee 
to  be  pursued,  and  gives  jurisdiction  to  the  Court  or  a 
radge  to  adjudicate  upon  the  validity  of  the  election^ 
but  it  is  to  the  clear  and  comprehensive  language  of  the 
earlier  part  of  the  section  that  we  wish  to  direct  par- 
ticular attention.  This  Act  extends  to  Ireland  only. 
One  year  later  a  statute  was  passed — namely,  the 
CotTupt  Practices  (Municipal  Elections)  Act,  1872 
)35  &  36  Vict.  c.  60)— .-which  imposes  new  disqualifica- 
tions, and  by  section  12  enacts  that  "The  election  of 
any  person  at  an  election  for  a  borough  or  ward  may 
be  questioned  by  petition  before  an  election  court  con* 
stituted  as  hereinafter  in  this  Act  provided,  and  herein- 
aher  in  this  Act  referred  to  as  the  "  Court " — 

(I)  "On  the  ground  that  the  election  was,  as  to  the 
borough  or  ward,  wholly  avoided  by  general  bribery, 
treating,  undue  influence,  or  personation. 

"  Or  "  (2)  "  on  the  ground  that  he  was  at  the  time 
of  the  election  disqualified  for  election  to  the  ollioe  for 
which  the  election  was  held. 

"  Or  "  (3)  "on  the  groimd  that  he  was  not  duly  elected 
by  a  majority  of  lawful  votes." 

And  the  section  concludes  with  the  following  important 
clause : — "  An  election  shall  not,  except  in  the  manner 
provided  by  this  Act,  be  questioned  upon  an  informa- 
tion in  the  nature  of  a  quo  warranto,  or,  by  or  in  any 
process  or  manner  whatsoever  /or  a  matter  for  which  it 
might  be  questioned  under  the  prooitiont  </  ihii  Act" 
It  is  important  to  observe  that  this  Act  did  not  become 
law  until  the  6th  August,  1872,  one  yew  later  than  the 


Irish  Local  Government  Act ;  that  it  extends  to  England 
as  well  as  Ireland ;  that  it  is  the  first  and  only  Act,  so 
far  as  regards  England,  estabKshing  a  tribunal  for 
the  trial  of  municipal  election  petitions,  whereas  in 
Ireland  the  more  comprehensive  provisions  of  the 
20th  section  of  the  Local  Government  Act  already 
existed;  and,  lastly,  that  the  exclusive  jurisdiction  of 
the  Election  Court  given  by  the  later  Act  is  restricted 
to  petitions  founded  upon  the  three  classes  of  grounds 
enumerated  therein  (vide  supni). 

The  result  of  these  enactments,  as  regards  Ireland, 
is  that  the  validity  of  every  Irish  municipal  election 
may  now,  under  the  jurisdiction  given  by  the  Local 
Government  Act,  be  tried  by  election  petition  to  the 
Common  Pleas,  and  that  it  must  be  so  tried,  if  at  all, 
in  all  Cases  falling  within  the  above  three  classes; 
in  all  other  cases  the  jurisdiction  of  the  Queen's  Bench 
remains  intact.  The  question  was  raised  even  before  the 
passing  of  the  said  Act  of  1872,  whether  the  jurisdiction 
of  the  Queen's  Bench  by  information  in  the  nature  of  a 

C)  warranto  had  been  taken  away  in  such  case  by  the 
cal  Government  Act:  the  Queen  v.  Franklin,  Ir.  R., 
6  C.  L.  239 ;  the  Court,  however,  were  unanimously  of 
Opinion  that  they  had  jurisdiction,  but,  in  granting  the 
order,  pcsnted  out  that  it  was  the  special  circumstance 
in  that  particular  case  of  the  legislation  referred  to 
being  then  so  recent  that  induced  them,  in  the  exercise 
of  their  discretion,  to  grant  the  order.  "  There  is  no 
doubt,"  says  Fitzger^d,  J.,  "  that  our  jurisdiction 
cannot  be  taken  aw^y  except  b^  express  words,  and 
there  are  none  such.  It  seems  right,  too,  that  the  old 
common  law  jurisdiction  of  this  Court,  with  all  its 
incidents  of  appeal,  &c.,  should  be  preserved  intact ;  for 
otherwise  the  gravest  cases,  involving  important  public 
rights,  would  be  lefti  to  the  determination  of  a  single 
judge  in  a  summary  manner,  and  without  appeal.  / 
fitUg  admit  that,  n)A«n  the  Legislature  has  given  facilities 
for  pruceedity  m  a  cheap  and  summary  manner,  and  when 
a  case  arises  in  which  there  is  no  difficidly  in  fact  or  in 
law,  it  may  be  well  to  say  to  the  relator^  You  had  another 
remedy,,  speedier  and  cheaper,  and  theryfore^  in  the  exercise 
of  our  official  discretion,  we  wUt  not  grant  you  liberty  to 
proceed  uy  quo  warranto."  In  the  same  year,  and  sub- 
sequent to  that  decision,  the  Corrupt  Practices  (Muni* 
cipal  Elections)  Act  was  passed,  and  took  away  the 
jurisdiction  of  the  Queen's  Bench,  as  we  have  already 
pointed  out,  in  certain  classes  of  cases,  chiefly  involving 
questions  of  fact.  As  regards  all  other  undue  or 
unlawful  proceedings  at  such  elections,  the  Queen's 
Bench  and  election  judges  have  still  concurrent  jurisdic- 
tion, and  it  is  probable  that  in  serious  cases  the  former 
will  still  be  frequently  resorted  to,  as  well  as  in  cases 
where  the  validity  of  elections  to  fill  up  casual  vacancies 
(Queen  v.  Hanson,  U  B.  &  S.,  page  933)  is  in  question. 
The  importance  of  the  twofold  remedy  consists  in  this, 
that  the  procedure  by  election  petition  is  the  simpler  and 
cheaper  in  every  case  involving  disputed  facts,  but  that 
the  petition  must  be  presented  within  one  month  from  the 
date  of  the  election ;  on  the  other  hand,  the  proceeding 
by  infbrmation  in  the  nature  of  a  quo  warranto,  may 
possibly,  if  the  Court,  in  its  discretion,  thinks  fit  to 
allow  it,  be  commenced  at  any  time  before  the  end  of 
the  tenn  following  next  but  one,  and  for  important 
cases  allows  an  opportunity  of  appeal  which  doc* 
not  exist  in  the  other  case.     For  instance,  the  case 
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of  Dat-Ui/  V.  Me  Queen,  which  is  the  )eHding  cure  upon 
these  informations,  was  ultimately  decided  by  the  House 
of  Lords  ()2  Clerk  &  Finnelly's  Reports,  p.  520)  on 
appeal  from  the  Irish  Court  of  Exchequer  Chamber,  on 
appeal  from  the  Queen's  Bench  (2  Jebb  &  Symes' 
Eeports). 

i?he  mode  of  proceeding  by  municipal  election  petition 
is  now  determined  by  the  general  rules  of  the  Irish  Court 
of  Common  Pleas,  dated  the  9th  January,  1873,  which 
purport  to  be  made  pursuant  to  the  Local  Government 
<Ireland)  Act,  1871,  and  the  Corrupt  Practices  (Muni* 
cipal  Elections)  Act,  1672;  they  repeal  all  former  orders. 
We  have  not  space  to  particularise  their  various  pro- 
visions  as  to  the  form  of  petitioD^  mode  of  giving 
security,  time  and  mode  of  trials  &c.,  &c.(  which  are 
plainly  enough  stated,  and  correspond  in  great  measnre< 
but  not  entirely,  to  the  English  rules  made  under  the 
latter  Act. 


B0II/DING  SOCIETIES. 


On  Monday  nest  the  Act  of  the  late  Session  (S7th  & 
38th  of  Vict.,  cap.  42)  to  Consolidate  and  Amend  the 
Laws  relating  to  Building  Societies  will  come  into 
operation,  and  effect  some  considerable  alterations. 
The  Registrar  of  Friendly  Societies  is  to  be  Registrar 
under  the  Act,  which  has  effect  in  the  United  Kingdom 
and  Ireland.  A  definition  is  given  of  terminating  and 
permanent  societiesj  and  provision  is  made  to  continue 
societies  under  the  former  Act.  Societies  are  to  be 
incorporated,  and  the  enrolment  to  be  sent  to  the 
Regi^itrar.  Any  number  of  persons  may  establish  a 
society  under  the  new  Act,  either  terminating  or  per- 
manent, for  the  purpose  of  raising  by  the  subscriptions 
of  the  members  a  stock  or  fund  for  making  ad- 
vances to  members  out  of  the  funds  of  the  society 
upon  security  of  freehold^  copyhold<  or  leasehold 
estate  by  way  of  mortgage,  and  any  society  under 
the  Act  is  to  have  power  to  hold  land  with  the  right 
of  foreclosure,  and  may  raise  funds  by  the  issue 
of  shares^  either  paid  up  in  full  or  to  be  paid  by  sub- 
scription8<  The  land  to  be  obtained  by  a  society  to  be 
sold  and  converted  into  money.  With  respect  to  the 
liability  of  members,  it  is  now  declared  that  "the 
liability  of  any  member  of  any  society  under  this  Act,- 
in  respect  of  any  share  upon  which  no  advance  has  been 
made,  shall  be  limited  to  the  amount  actually  paid  or  in 
arrear  on  such  share ;  and  in  respect  of  any  share  upon 
which  an  advance  has  been  made,  shall  be  limited  to  the 
amount  payable  thereon  under  any  mortgage  or  other 
security,  or  under  the  rules  of  the  society."  There  are 
44  sections  in  the  fiew  Act^  and  a  schedule  of  forms  to 
be  used  in  carrying  the  same  into  execution.  The  rules 
of  a  society  are  to  be  binding  on  the  members  and  all 
persons  claiming  on  account  of  a  member.  Officers  are 
to  give  security  and  all  surplus  funds  are  to  be  invested. 
By  one  of  the  provisions  the  property  of  a  society  is  to 
vest  without  a  conveyance.  The  Court  in  this  Act 
means  iti  Ireland  the  Civil  Bill  Court,  within  the  juris- 
diction of  which  the  office  or  place  of  meeting  is 
situate. 


COMMENCEMENT  OF  TERM. 
MiCHAEuiAS  Term  will  begin  on  Monday,  and  for  the 
last  week  or  fortnight  the  Four  Courts  have  shown 
signs  of  awakening  activity.  The  library  is  already 
filled,  and  even  the  Hall  has  its  quota  of  lawyers.  The 
promise  of  business  is  fair,  not  more  than  is  usual-,  after 
the  long  inaction  of  the  vacation,  but  still  sufficient  to 
prevent  lawyers  from  despairing  at  their  prospects. 
The  Incorporated  Law  Society  has  made  ample  pro- 
vision for  the  convenience  of  their  members,  by 
alterations  in  the  Solicitors*  Buildings.   The  coffee-room 


has  been  improved,  and  a  very  necessary  step  has  been 
taken,  in  providing  suitable  accommodation  for  the 
reading-room  and  library,  as  well  as  the  ledtures  and 
examinations  which  now  go  on  each  Term  in  that 
place.  We  wish  the  authorities  (whoever  the;^  may 
be)  would  do  as  much  for  the  Barristers*  Library, 
which  is  as  inconvenient,  crowded,  and  ill-ventilated,  as 
ever — even  the  dock  in  the  Hall  has  not  been  set  right ; 
we  wonder  who  is  at  fault. 


NOTANDA. 


tiabeas  eorput  ad  tuUfieandum ;  trial  of  imtet  in  Court 
ofBankn^cy;  icitneu  in  prtson..^Motion  for  a  writ  of 
habeai  corpus,  to  bring  up  William  Hancock  Smith,  for 
the  purpose  of  being  examined  as  a  witness  on  the  trial 
of  Cracroft  v.  J.  W.  Smith,  before  the  Court  of 
Bankruptcy.  The  witness  was  a  prisoner  in  the  gaol  of 
Belfast,  undergoing  a  sentence  of  imprisonment  for 
having  conspired  to  defraud  the  Belfast  Bank.  The 
present  application  was  made  on  behalf  of  the  defendant 
in  the  pending  issue.  Having  been  served  with  a 
debtors  summons  at  the  suit  of  Cracroft,  daimine 
jC82,495  12s.,  he  had  applied  to  have  same  dismissetC 
on  an  affidavit  denying  the  indebtedness.  Miller,  X, 
had  ordered  the  question  to  be  tried  before  the  Court 
and  a  special  jury ;  and  counsel  for  the  defendant  had 
advised  that  it  was  necessary  that  the  witness,  who 
could  give  material  evidence,  should  bo  examined  on 
defendant's  behalf.  Monroe,  in  support  of  the  motion.— 
[F1TS0BSAI.D,  J. !  Has  the  Court  of  Bankruptcy  no 
power  to  compel  the  attendance  of  the  witness?]  it  has 
not — FiTzasRAU),  J.  i  Then  you  may  take  the  ordor 
(in  re  W.  U.  Smith;  Con.  Ch.,  Oct.  16,  1874). 

L.  #•  T.  Aa,  1860,  ».  70;  writ  of  rettiiulion;  juris- 

diction Modons  that  writs  of  restitution  should  issue, 

trader  the  L.  &  T.  Act,  1860,  s.  70,  to  restore  to 
Michael  Hogan  and  Patrick  Hoean,  the  respective 
defendants,  or  their  assignee*,  the  lands  and  premises 
respectively  taken  possession  of,  and  that  it  be  referred 
to  Master  Burke  to  take  an  account  of  what  is  due  to 
plaintiffs,  respectively,  for  rent  and  arrears  of  rent  of 
the  said  lands  and  premises,  together  with  the  costs  of 
the  ejectments,  and  also  to  take  an  account  of  what  the 
plaintiffs  made,-  or  what,  without  fraud,  deceit,  or  wiUuI 
neglect^  might  have  been  made  of  the  lands  and  premises, 
respectively,  from  the  6th  of  July,  1874 — that  being  the 
date  on  which  the  plaintift  entered  into  posseteion — up 
to  the  making  of  his  report  by  the  Master.  The 
motions  were  made  in  two  actions  of  ejectment  in  the 
Court  of  Common  Pleas,  in  which  judgments  had  been 
marked,  and  possession  of  the  lauds  recovered  under 
writs  of  habere.  The  sums  of  :E23  15s.  7d.  and 
it2l  15s.  7d.,  as  endorsed  on  the  writs,  had  been  lodged 
in  the  Court  of  Common  Pleas.  Before  the  execution 
of  the  haberet  the  lands  had  been  sold  under  writs  of 
fit  fa.,  in  other  actions  against  the  present  defendants, 
and  were  purchased  by  the  execution-creditor;  and, 
on  the  same  day  that  the  haberes  were  executed, 
but  previous  to  their  execution,  the  sheriff  signed- 
the  conveyance  to  the  purchaser.  The  motions  were 
originally  moved^  Sept.  4,  before  O'Brien,  J.,  in 
Consolidated  Chambo-,  when  Pureell,  Q.C.,  objecting 
that  a  judge  of  the  Court  of  Queen's  Bench  had  not 
jurisdiction  in  the  matter,  Carton  (with  him  Smi/thy 
contra,  said :  The  point  appears  to  be  at  least  doubtful ; 
and,  in  order  to  avoid  risk,  we  should  prefer  the  motion 
to  stand  for  a  Common  Pleas  judee.  Whereupon, 
O'Brien,  J.,  said  that  it  would  be  better  to  let  the 
motions  stand  for  a  judge  of  the  Common  Fleas.  The 
motions,  renewed  accordingly,  were  now  granted, 
ordering  restitution  to  the  defendants*  assignees,  with  a 
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reference  to  the  Muster  in  the  terms  of  the  notice  of 
motion  (^Stackpoole  v.  Hogan  and  others.  Same  v.  Same; 
before  Monahan,  C.J.,  in  Chamber,  Oct  20,  1874). 

L.  ir  f-  -Act,  1870,  s.  39;  appointment  of  administrator 
for  purposes  of  Act — Mr.  Bobert  Netterville  Barron 
moved,  on  affidavit,  for  an  order,  under  the  59th  section 
of  the  Land  Act,  1870,  appointing  him  administrator  of 
the  deceased  tenant,  limited  to  the  purposes  of  the  Act, 
under  the  following  circumstances: — Mrs.  Catherine 
Netterville  Barron  died  on  the  2nd  May,  1874,  having 
previously  made  her  will,  bearing  date  10th  September, 
1860,  whereby  she  appointed  Mr.  John  Hunt,  solicitor, 
and  Pierse  Netterville  Barron  her  executors,  both  of 
whom  had  duly  renounced.  The  interest  of  the  testatri:; 
in  part  of  the  lands  of  Ballynacourty  terminated  with 
her  life,  and  the  reversioner,  Mr.  Stephenson,  hod  inti- 
mated big  intention  of  bringing  an  ejectment  on  the 
title  against  the  lands.  As  the  predecessor  in  title  of  the 
deceased  tenant  had  expended  about  three  thousand 
pounds  in  buildings  and  other  permanent  improvements, 
It  became  necessary  to  raise  a  legal  personal  representar 
tive  to  the  deceased  tenant  for  the  purpose  of  claiming 
compensation  under  the  provisions  of  the  Acts.  The 
Chairman  directed  the  affidavit  to  be  ^led  with  the  Clerk 
of  the  Peace,  and  stated  he  would  consider  the  applica> 
tion,  which  he  subsequently  granted  (Dnngarran  Land 
Sessions;  before  G.  Waters,  Q.C.;  Oct.  21,  1874). 

B.  A.  Act,  1872,  £  71 ;  tuittiesses  residing  in  London; 
order  for  examination  before  London  Court  of  BanJc- 
nqitey. — Carton,  on  behalf  of  H.  Emmanuel  and  others, 
creditors  of  the  bankrupt,  moved  for  an  order  and  re- 
quest, pursuant  to  the  71st  section  of  B.  A.  Act.,  1872,  to 
examine  the  bankrupt  and  bis  wife,  and  other  witnesses, 
touching  the  claim  of  W.  Dear  of  London,  made  in 
this  matter,  and  that  the  aid  of  the  London  Court  of 
Bankruptcy  be  sought  for  that  purposa  The  creditors 
and  sohcitor  of  the  bankrupt  all  resided  in  London, 
and  the  bankrupt  himself  was  at  present  there  residing. 
Harbison,  J.,  ordered  that  the  said  bankrupt,  his  wife, 
and  any  other  witness  or  witnesses  that  may  be  neces- 
sary, bo  examined,  at  such  time  and  place  as  the 
London  Bankruptcy  Court  may  appomt  for  the 
purpose,  and  further,  that  aid  be  sought  from  the  said 
Court  for  the  purpose  of  carrying  out  the  order,  and 
that  said  Court  be  requested  to  be  auxiliary  to  this 
Court,  and  to  hold  such  sittings,  make  such  appoint- 
ments, and  issue  such  process,  and  render  such  aid 
generally  as  m^  be  necessary  to  give  effect  to  the 
order  0ie  H.  L.  Dymoke,  a  bankrupt;  Ba.,  June  5, 
1874.  A  like  order  in  the  same  mattter,  August  1 1, 
1874). 

Arranging  debtor ;  opposing  ammgemenl ;  creditor  who 
has  not  pioced  debt;  claimant  returned  on schedule—^This 
was  on  adjourned  second  sitting  in  an  arrangement  mat- 
ter. It  appeared  that  an  order  had  been  made  in  a  suit  in 
the  Court  of  Chancery,  in  which  the  arranging  debtor 
was  defendant,  ordering  him  to  lodge  the  sum  of  £390 
to  the  credit  of  the  cause,  and  that  he  had  not  complied 
with  that  order.  The  plaintiffs  in  the  Chancery  cause 
were  returned  by  the  debtor,  in  his  statement  of  affairs, 
as  creditors  for  the  sum  so  ordered  to  be  lodged,  with 
the  observation,  "Disputed."  It  also  appeared  that,, 
on.  the  second  sitting,  the  claimant  had  sought  to  be 
heard,  but  that  Mr.  Clay,  solicitor  for  the  arranging 
debtor,  objected;  and,  in  consequence,  the  matter  was 
remitted  to  the  Chief  Registrar,  who  declined  to  return 
the  plaintiffs  in  the  Chancery  cause  as  creditors  or 
claimants ;  but  one  of  the  claimants,  having  made  an 
affidavit  and  put  forward  a  claim  in  respect  of  the  sum 
of  £390  on  another  ground,  the  Chief  Ilegistrar  had 
admitted  him  as  a  "  cUimant "  for  the  smn  of  £390, 
tltereonder,  as  burety  for  the  debtor  in  an  administration 
bond.     H.  D.  Murray,  on  behalf  of  the  claimant,  at  the 


adjourned  second  meeting,  objected  to  the  arrangement. 
Purcell,  Q.C.,  on  behalf  of  the  arranging  debtor,  ob- 
jected to  the  claimant  being  heard,  because  he  was  not 
a  creditor,  and  not  having  proved  a  debt,  was  not 
entitled  to  be  heard  or  to  vote.  Miller,  J. :  He 
cannot  vote  for  or  against  the  arrangement ;  but  I  have 
always  permitted,  and  will  always  permit  any  party 
who  has  a  claim  against  the  estate  of  an  arranging 
debtor  to  be  heard,  as  informing  the  Court,  in  objec 
tion  to  an  arrangement,  or  composition  after  bankruptcy 
{He  W.  an  Arrangng  Debtor;  Ba.,  Oct.  16,  1874.  See 
re  C.  H.,  7  Ir.  L.  T.  R.  70). 

Sale  of  goodt  by  parol;  mibsequeat  memorandum  of 
bargain,  omitting  price ;  parol  evidence  of  price ;  part- 
performance. — In  an  action  for  non-delivery  of  a 
consignment  of  ten  casks  of  paraffin  oil,  sold  by  the 
defendants  to  the  plaintiff  at  Is.  3}d.  per  gal.,  it 
appeared,  at  the  trial,  that  the  agreement  for  the  sale  at 
that  price  had  been  entered  into  by  parol,  but  that  a 
written  memorandum  of  the  bargain  signed  by  defen- 
dants' agent,  and  not  by  the  plaintiff,  was  subsequently 
drawn  up,  which,  however,  omitted  to  mention  the 
price.  It,  also,  appeared  that  after  the  contract  there 
was  a  delivery  by  the  defendants,  and  acceptance  by 
the  plaintiff,  of  a  number  of  other  casks  consigned 
under  the  same  contract,  and  which  the  plaintiff  paid 
for  at  the  price  so  stipulated.  A  verdict  was  had  for 
the  plaintiff,  which  the  defendants  moved  to  change  into 

one  for  thera ^U'Brien,  Q.C.,  {Morphy  with  hitn)  for 

the  plaintiff.  Heron,  Q.C.,  {Webb  with  him)  for  the 
defendants Per  Curiam:  Treating  the  written  memo- 
randum only  as  the  defendants'  admission  of  a  previous 
contract  on  the  terms  mentioned  in  it,  there  was  no 
principle  of  the  common  law  preventing  the  plaintiff 
from  proving,  by  parol  evidence,  that  there  was  another 
term  which  had  been  omitted;  but,  the  omission  of 
the  price  rendered  the  memorandum  insufficient  to  take 
the  contract  out  of  the  operation  of  the  Statute  of 
Frauds.  There  having  been  a  part-performance  of  the 
contract,  however,  the  case  was  taken  out  of  the  statute 
and  the  plaintiff  was  entitled  to  recover.  Acebal  y. 
Levy,  10  Bing.  376;  Sieveinright  y.  Archbald,  17  Q.B., 
1('3,  followed  {Jeffcott  v.  North  Brit.  Oil  Co.;  £xch., 
Nov.,  5,  8,  1873). 


BoTAi.  Ds^TS. — As  the  expenditure  of  the  present  Heir 
Apparent  has  been  lately  made  a  subject  of  extensive 
pubhc  comment,  it  is  not  iodeooroas  to  direct  attention  to 
the  effective,  but  perhaps  not  very  well-known  Act,  36 
Geo.  3,  c.  135,  entitled,  '-An  Act  for  preventing  the  accumu- 
lation of  debts  by  any  future  Heir  Apparent  of  the  Crown." 
By  this  statute  then,  which  applies  to  every  heir  apparent 
alter  1795,  within  fourteen  days  after  a  separate  establish, 
ment  is  made  by  Parliament  for  the  Heir  Apparent,  a  plan 
of  this  establishment  and  salaries  it  to  be  made  out,  and  all 
payments  on  account  of  the  establishment  are  to  be  entered 
in  a  book  which  the  Commissioners  of  the  Treasury  are 
bound  annually  to  inspect.  An  account  is  to  be  made  out, 
and  all  creditors  paid  quarterly.  Arrears,  if  any,  are  to  be 
carried  to  the  account  of  the  next  <|uarter,  "'  provided  that 
no  arrears  of  any  sort  shall,  on  any  account  or  under  any 
pretence,  be  carried  on  for  more  than  two  quarters  of  a 
year  after  the  quarter  when  the  same  shall  acorue  due,  and 
that  if  it  shall  happen  that  any  arrears  that  shall  have  been 
carried  on  for  two  qaarten  of  a  year,  the  same  shall  be 
discharged  out  of  the  sum  due  in  the  quarter  to  which  such 
arrear  shall  be  carried,  in  preference  to  all  demands." 
Finally,  ^1  demands  are  to  be  delivered  within  ten  days 
after  the  expiration  of  the  quarter  in  which  they  accrued, 
"  every  such  debt  shall  be  barred  at  law  and  in  equity,"  and 
all  "securities  for  money  given  in  consideration  of  any 
demand  whereof  the  particulars  in  writing  shall  not  be 
delivered,"  according  to  the  Act,  "shall  be  void  to  all 
intents  and  purposes." — Law  Times. 
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DAMAGES  FOB  BREACH  OF  PROBOSB  OF 
MARRIAGE. 

The  question  of  damnges  for  breach  of  promim  of  mar- 
riage ma;  be  regarded  from  three  different  points  of  view. 
The;  ma;  be  regarded  as  a  fine  npon  the  man  or  as  com- 
pensation awarded  to  the  woman,  and  this  compensation 
ma;  be  considered  either  as  a  solace  to  her  woonded  feel- 
ings or  as  atonement  for  her  worldl;  loss.  Strictl;  speaking, 
we  Boppose  the  idea  of  punishment  ought  not  to  enter  into 
oar  conception  of  damages ;  but,  practically,  in  nine  cases 
out  of  ten  all  three  considerationB  are  mixed  up  together  in 
s  jnryman's  mind  in  deciding  what  damages  should  be 
given.  And  though  what  is  called  "substantial  justice" 
ma;  frequently  be  done  by  such  a  process,  yet  there  is  no 
doubt  that  it  is  done  quite  at  random  and  without  the  secu- 
rity of  any  recognized  or  logical  principle.  The  guilt  of 
the  man,  for  instance,  and  the  injury  inflicted  on  the  woman, 
are  by  no  means  always  co-extensive.  And  if  we  apportion 
no  dunages  to  the  one  we  may  greatly  exceed  or  fiitl  short  of 
the  just  requirements  of  the  other.  Damages,  moreover, 
if  correctly  regarded  as  a  panisbment,  should  be  heavy 
enough  as  a  general  rule  to  exercise  a  deterring  infiuence. 
But  this,  it  is  needless  to  say,  they  seldrau  or  never  are. 
Few  men,  we  imagine,  who  think  it  desirable  to  break  off 
a  matrimonial  engagement  are  deterred  from  dning  so  by 
the  prospect  of  being  "made  to  pay  for  it."  Oamages  are 
always  calculated  with  reference  to  the  defendant's  means, 
and  though  sometimes  they  may  seriously  incouvenience 
him,  they  are  never  intended  to  be  ruinous.  As  a  de- 
terring punivhment,  therefore,  damages  may  be  regarded 
as  nearly  worthless.  Let  us  next  consider  the  value  of  them 
aa  a  coro|<enBation  to  the  injured  person.  If  we  presume 
the  plaintiff  to  be  a  lady,  as  is  undoubtedly  the  case  some- 
times, the  injur;  may,  no  doubt,  be  very  serious,  and,  what 
is  more,  it  is  aggravated  by  the  very  means  which  she  adopts 
for  the  redress  of  it.  On  the  ordinary  doctrine  of  chances, 
her  feelings  perhaps  may  have  been  more  denjy  engaged 
than  those  of  a  person  in  an  inferior  position  of  life ;  while 
her  chances  of  another  match  are  incomparably  more  injured 
by  the  publict;  of  an  action  for  a  breach  of  promise  than 
the  ciiances  of  a  milliner  or  n  barmaid.  If  a  lad;  is  driven 
to  appeal  t  >  a  jury  in  her  own  behalf,  the  difference  should 
always  be  takro  into  account.  But  it  should  alsD  be  remem- 
bered that  when  any  real  injury  has  been  sustained  by  a 
woman  in  this  situation  of  life  it  is  probably  one  which  no 
ordinary  damages  could  compensate,  and  that  revenge  and 
not  compensation  is  probably  the  motive  of  the  action.  To 
a  lady  of  delicacy,  and  one  whose  feelings  have  been  deeply 
wounded,  it  would  simply  be  an  insult  to  talk  of  pecnniary 
compensation.  Imagine,  fur  instance,  Lily  Dale  bringing 
an  action  of  this  nature  against  Adolphua  Crosbie.  If  such 
a  step  therefore  is  taken  at  nil  by  a  woman  in  this  rank  of 
life,  it  must  be  from  either  pecuniary  or  vindictive  motives. 
If  the  former,  how  much  money  would  really  compensate 
her  for  her  blighted  matr'unonial  prospects,  after  the  -  blight 
has  been  aggravated  by  the  ezpuxure  of  a  public  trial  ? 
Certainly  no  sum  which  juries  in  the  present  day  are  in  the 
habit  of  awarding.  Uf  course  we  do  not  mean  to  say  that 
no  girl  who  has  brought  an  action  against  one  man  could 
ever  engage  the  attentions  of  another  ;  and  there  are  girls 
who  would  regard  their  damages  as  bo  much  capital  to  trade 
on  in  the  matrimonial  market,  though  the  husband  they 
would  buy  with  such  coin  would  not,  perhipr,  be  uf  the 
highest  stamp.  Bat  we  say  this :  that  a  girl  who  is  entitled 
to  be  called  a  Udy,  who  has  determined  that  marriage  is  her 
career  iu  life,  and  who  suddenly  finds  that  career  cut  short 
or  seriously  impeded  by  the  misconduct  of  a  male  deceiver, 
is  not  to  be  compensated  with  twelve  or  filteen  hundred 
pounds — the  most,  in  all  human  probsbility,  she  would  ever 
get.  But  over  and  above  all  these  considerationB  is  the  one 
paramount  objection  to  recognizing  in  marriage  at  all  any 
venal  or  mercenary  element.  We  know  that  in  all  classes 
such  considerations  do  largely  intermingle  with  it.  We 
know  that  in  the  lower  classes  they  niuat  inevitably  do  so. 
But  that  does  not  lessen  the  repugnance  with  which  we  see 
persons  who  pretend  to  superior  delicacy  treating  marriage 
aa  a  matter  of  traffic,  and  appraising  the  loss  of  a  huxband 
at  so  many  pounds  sterling.  The  theory  is  that  marriage  is 
a  matter  of  affection  ;  and,  though  the  practice  differs  very 


widely,  we  have  never  heard  any  one  maintain  that  it  onght 
to  differ.  We  believe,  indeed,  that  we  do  injustice  to  those 
yonng  ladies  wbo  are  plaintifib  in  suits  of  this  nature  by  sup- 
posing them  to  be  aotnated  by  the  motives  now  in  queRtioo. 
We  do  not  believe  they  look  forward  to  damages  as  any 
adequate  reparation  for  the  wrong  they  have  enrtured ;  and 
certainly  if  they  did,  the  rate  of  damages  usaally  awivded 
would  be  far  below  the  requisite  amount.  The  ofajeet 
generally  is  to  punish  and  expose  the  man,  the  plaintiff  for- 
getting in  her  heat  how  much  more  she  punishes  herself. 

Finally,  we  come  to  a  class  of  cases  in  which  alone,  as  it 
seems  to  ui,  is  any  justification  of  the  existing  practice  to 
be  found.  There  is  no  doubt  a  certain  rank  of  life  in  which 
marriage  is  regarded  as  a  livelihood,  in  which  girls  cannot 
well  afford  to  indulge  in  the  luxury  of  sentiment ;  and  a 
man  who  will  keep  a  house  over  their  heads  and  find  them 
bread  to  eat  has  an  independent  value  of  his  own,  totally 
apart  from  the  affection  ha  may  or  may  not  have  inspirad 
in  tbem.  In  such  a  case  as  this  the  man  wbo  has  injured  a 
girl's  chances  by  monopolizing  her  society,  and  then  deserts 
herself,  has  done  her  a  sufaetautial  wrong,  for  whrch  he  is 
bound  to  make  amends.  The  theory,  of  course,  is  thai  a 
girl  in  this  position  of  life  is  bound  ijmost  to  accept  aay- 
decent  offer  which  she  gets,  and  not,  like  the  yomig  lady, 
to  wait  for  the  one  man  she  can  love.  This  siuipliBes 
matters  very  much.  General  rales,  of  cnntse,  must  not  be 
oonstnied  too  strictly.  Young  ladies,  if  they  lose  one  man, 
may  learn  to  love  another ;  aad  waiting-maids  and  shop- 
girU  have  hearts  to  lose  as  well  as  other  people.  But,  on 
the  whole,  the  di£Eareace  we  have  indicated  is  a  real  one, 
and  gives  to  the  action  for  breach  of  promise  when  brought 
by  a  giri  of  the  latter  claas  a  definite  and  practical  duraotar 
which  Ib  wanting  to  it  in  other  cases.  Of  course,  eren  in 
these  cases  it  may  be  equally  unfair  to  the  man.  Bat  that 
is  not  the  present  question.  The  present  queetion  is  the 
validity  of  damagas,  and  bow  far  they  hit  the  mark  at  which 
they  are  generaU;  aimed.  The  woik-girl  who  has  lost  the 
chance  of  a  hoaband  has  lost  a  ohanee  on  whidi  it  is  neither 
absurd  or  indelicate  to  place  a  money  value.  The  yonng 
lady  who  professes  to  be  governed  by  higher  and  more 
spiritual  considerations  has  not  suffered  such  a  loss ;  and 
her  profesiiona  represent  a  theory  which,  though  violated 
evrry  day  in  practice^  sbonld  stiU  be  encouraged  to  the 
uttermost. 

To  sum  up,  money  cannot  compensate  for  the  ravages  of 
dixappointed  or  betrayed  affection.  It  cannot  do  this  for 
anybody,  from  the  highest  to  the  lowcHt.  It  can  hardly 
compensate  for  the  loss  of  worldly  prospects  among  the 
clan  wbo  call  themselves  ladies,  except  upon  a  scale  which 
is  all  but  unknown  to  juries,  "rhere  is  no  present  probaln- 
lity,  at  least  we  see  none,  of  these  aotions  diminishing  in 
frequency ;  on  the  contrary,  they  seem  upon  the  increase. 
But  the  conclusion  from  the  above  considerations,  and  from 
those  which  we  lately  laid  before  our  readers,  seems  to  be 
that,  regarded  as  a  means  of  obtaming  compensation  for  an 
injury,  damages  are  vastly  unsatisfactory  ;  and  that,  re- 
garded as  the  measure  of  the  man's  misconduct,  they  are 
entirely  delusive.  Damages  awarded  in  actions  of  erim.  eon. 
have  long  been  regarded  with  well-merited  disfavour.  And 
damages  in  actions  for  breach  of  promise  of  marriage, 
though  not  open  to  objections  of  equal  magnitude,  are,  with 
the  exceptions  we  have  named,  open  to  objections  of  the 
same  kind,  and  sbonld  rather  be  disoonntenanced  than 
encouraged. — Pall  Mali  0<atUe. 


GEOGRAPHICAL  NAMES  AS  TRADE-MARKS. 

It  is  a  general  and  well-understood  rule  that  geographical 
names  cannot  be  appropriated  as  exclusive  trade  marks. 
This  rule,  however,  must  be  understood  as  applicable  only 
to  rexldents  of  the  same  place,  and  under  circumstances  free 
from  fraud  and  misrepresentation.  Several  very  important 
and  recent  cases  will  serve  to  illustrate  the  dootrine^  aad 
are  worth  a  brief  examinatiun. 

In  Tkt  Brooklyn  White  Lead  Company  v.  Matury,  25 
Barb.  416,  the  parties  both  manufactured  white  lead  in  the 
city  of  Brooklyn.  The  plaintiffs  had  carried  on  the  busineilk 
for  more  than  twenty  years,  marking  their  kegs  with  their 
name.    The  defendant  changed  his  mark,  and  assomed  the 
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name  md  mark  of  "Brooklyn  White  Lead  and  Zinc 
Company."  Tliera  was,  in  fact,  no  such  company,  and  the 
addition  waa  apparently  designed  to  make  hia  goods  pars 
for  those  of  the  plaintiffs.  The  eourt  held  that,  as  both 
parties  dealt  in  the  same  artiole  at  the  same  place,  tliey  had 
an  equal  right  to  describe  it  as  Brooklyn  White  Lead ;  and 
it  vas  shown  that  many  othrr  companies  had  used  the 
same  designaitioD.  But  the  defendant's  use  of  the  word 
"Com)i«ny "  being  false,  was  held  to  be  fraudulent,  and  was 
•nioined. 

The  case  of  Corndte,  Swan  i  Co.  t.  Deen  A  Co.,  54  IlL 
439 ;  fi  Am.  125,  A.  D.  1870,  is  next  in  chronological  order. 
Both  parties  manufactured  plows  at  Moline,  and  named  and 
marked  them  "Moline  Plows."  The  court  say:  "The 
question  is  then  narrowed  down  to  this :  Can  one  manufac- 
turer of  an  artiole  at  a  particular  town,  whose  wares  have 
gained  celebrity,  appropriate  as  bis  own,  to  the  excluninn  of 
every  other  person  in  the  same  place,  the  name  of  the  place, 
and  thus  prevent  him  from  designating  his  manufactures  as 
of  the  place  where  they  are  maide!  We  do  not  think  the 
cases  go  to  this  extent."  It  was  in  proof  that  others 
besides  the  parties  manufactured  plows  at  the  same  place, 
and  branded  them  in  the  same  way,  and  the  court  observe : 
"The  words  have  acquired  a  generio  meaning,  and  one 
manufacturer  at  Moline  has  the  same  right  to  usa  them 
that  any  other  manufaotarer  there  has."  After  citing  the 
well-iettled  doctrine  that  no  circular,  pric«-lii<t  or  advertise 
ment  can  coustitnte  a  trade-mark,  the  court  proceed  in  a 
strain  which  would  do  well  for  a  meeting  of  grangers:  "If 
to  the  exactions  committed  upon  the  agricultural  portion  of 
our  people  by  the  pMentees  of  reapers  and  mowers, 
implements  now  indispensable,  there  shall  be  supparadded, 
a  moooply  in  the  manufacture  and  sale  of  plows,  at  a  point 
so  important  as  Moline,  how  shall  the  furmers  bear  this 
grievous  and  oppreaive  burden!  *  *  *  Monoplies  are 
odious,  against  wbioh  the  public  sentiment  has  ever 
revolted,  and  what  can  be  more  odious  and  opprosiTe  than 
the  monoply  of  the  manufacture  and  sale  of  plows?"  If  we 
ware  allowed  to  answer,  we  should  say,  hwrrows,  for  that 
would  be  "rubbing  it  in."  But  Judge  Breese's  law  is 
sound,  if  his  rhetoric  U  a  little  breezy. 

In  JVewman  v.  Alvord,  61  N.  Y.  89,  A.  D.  1872,  the 
plaintifis  Knd  their  predecessors  had  for  many  years  been 
engaged  in  manufacturing  water-lime  cement  from  quarries 
near  Akron,  Erie  county,  which  they  labelled  and  sold  as 
"Akron  cement,"  and  to  which  they  bad  given  a  reputation 
in  the  market.  The  defendants,  knowing  these  facta,  for 
the  purpose  of  availing  themselves  of  the  reputation  of  the 
plaintiffs'  cement,  applied  the  word  "Akron"  to  designate 
a  similar  cement,  made  by  themselves  at  a  quarry  near 
Syracuse.  It  was  held,  that  as  against  the  defendants  the 
plaintiffs  were  entitled  to  the  exclusive  use  of  the  word 
"Akron."  The  decision  was  explicitly  based  on  the  fraud ; 
the  ooort  said:  "The  question  is  ni>t  before  us,  and  it  is  not 
necessary  for  us  to  determine  whether  any  other  owner  of  a 
portion  of  the  same  quarries  could  not  manufacture  cement, 
and  label  it  Akron  cement.  The  sole  question  to  be 
determined  is  whether  the  plaintiffs,  who  were  the  only 
persona  engaged  in  mannfaicturing  and  selling  the  real 
Akron  cement,  which  is  known  and  has  a  reputation  in 
market  as  such,  can  be  protected  in  the  use  of  the  word 
'Akron,'  against  the  defendants,  who  used  it  to  de&mnd  the 
plaintitis  and  deceive  the  public."  The  oourt  cite  the  case 
of  Set  V.  /fa/ey,  L.  R.  6  Ch.  Ap.  Cases,  155.  In  the  latter 
case,  the  plaintiSii  had  long  carried  on  business  as  coal 
dealers,  in  Pall  Mall,  London,  under  the  name  of  "The 
Guinea  Coal  Company,"  and  were  frequently  called  "The 
Fall  Mall  Ouinea  Company."  The  defendant,  who  had 
been  their  manager,  set  up  a  similar  business  in  the  same 
street,  under  the  style  of  "The  PaU  Mall  Guinea  Coal  Com- 
pany." It  appeared  that  there  were  other  Guinea  conl 
companies  in  London,  yet  the  court  held  that  the  plaintiffs 
were  entitled  as  against  the  defendant  to  the  exclusive  use 
of  the  name  asiiumed  by  the  latter.  The  Ijord  Justice 
conceded  that  the  plaintiffi  had  no  property  in  the  name, 
but  held  that  the  defendant's  conduct  was  fraudulent. 

Wothertpoon  v.  CurrU,  L.  R.  5  H.  of  L.  508,  A.  D.  1872, 
seems  a  rather  robust  exercise  of  equity.  Fulton  &  Co. 
bad  carried  on  the  business  of  starch-making  at  Glenfield, 
near  Paisley.    They  called  their  starch  "  Glenfield  Double 


Refined  Powder  Starch."  Tbey  sold  the  business  and  stock 
to  the  plaintiffii.  The  latter  carried  on  the  business  for 
some  years  at  Glenfield,  and  then  removed  the  works  to 
Mnxwelltown,  also  near  Paisley,  l^e  manufactory  and 
the  manufacture  retained  the  name  of  "Glenfield.'  Tba 
defendant  was  a  starch  and  oom-flonr  manufacturer  at 
Paisley,  but  resided  at  Glenfield  during  the  whole  time  that 
Fulton  &  Co.,  and  the  plaintiffs  hnd  carried  on  the  starch 
works  there.  In  1868  he  made  an  arrangement  with  the 
son  of  the  senior  Fulton,  by  whioh  he  acquired  possesMon 
of  a  nnall  portion  of  bin  premises  at  Glenfield,  and  began 
making  starch  there.  Uis  affidavit  disclosed  that  he  set  up 
the  business  at  Glenfield  because  of  the  excellence  of  the 
water  and  the  cheapness  of  labour  there.  The  defendant 
did  not  label  his  mnnnfactures  "Glenfield  Starch,"  but  put 
the  word  "Glenfield"  as  the  place  of  manufacture.  The 
labels  read,  the  one  :  "  Glenfield  Patent  Double  Refined 
Powder  Starch,  exclusively  used  in  the  Royal  Laundry," 
with  the  name  and  address  of  the  manufacturer  at  London'; 
the  other,  "The  Royal  Palace  Double  Refined  Patent 
Powder  Starch,  Currie  &  Co  ,  Starch  and  Corn  Flour  Manu- 
facturers, Glenfield."  Glenfield  waa  a  hamlet  of  some  sixty 
inhabitants.  Now  one  would  suppose  that  the  imitation,  if 
any,  was  in  the  other  parts  of  the  label  than  in  the  word 
"  Glenfield,"  but  the  court  seemed  to  think  otherwise,  and 
restrained  the  defendant's  use  of  that  word  and  nothing 
else.  It  is  not  altogether  clear  what  ground  the  holding 
was  put  upon,  but  the  Lord  Chancellor  seems  to  base  it  on 
the  idea  that  "  Glenfield "  was  not  a  town  or  parish,  bat 
simply  an  estate  of  that  name,  and  all  the  judges  writiiii; 
opinions  seem  to  think  that  the  defendant  meant  to  profit 
by  the  use  of  that  name  at  the  expense  of  the  plaintiff.  It 
may  well  be  that  he  did,  but  if  si,  we  canniit  conceive  why 
his  whole  label  should  not  have  been  suppressed.  Nor  can 
we  conceive  why  a  manufacturer  may  not  lawfully  designate 
his  goods  by  the  name  of  the  place  of  manufacture,  whether 
it  have  sixty  or  sixty  thousand  inhabitants.  In  either  case 
the  name  is  employed  to  designate  tbe  locality  where  the 
particular  body  of  people  Uye,  whether  sixty  or  sixty  thou- 
sand. Wliy  has  not  a  man  a  right  to  go  to  either  place,  set 
up  a  particular  manufacture,  whether  new  or  previously  car- 
ried on  at  tbe  place,  and  put  his  name  on  Aa  goods  with  the 
addition  of  the  name  of  the  place  t  Why  is  it  not  as  lawful 
for  one  man,  residing  at  a  given  place,  to  set  up  there  the 
manufacture  of  a  particular  article  and  adopt  the  name  of 
tbe  place  to  describe  the  manufacture,  as  for  another,  who  has 
been  a  resident  of  that  place  and  has  previously  set  up  the 
manufacture  of  a  similar  article  and  named  it  after  the 
place  of  mannfaeture,  to  remove  the  manufactory  to  a 
different  place,  and  carry  the  name  with  him  t  We  think 
the  plaintiff  ought  to  have  been  restrained  from  monopolis- 
ing tbe  name  of  the  pUce,  as  against  an  actual  resident, 
when  he  himself  had  become  a  non-resident.  The  sum  of 
tbe  two  labels,  in  respect  of  the  word  "  Glenfield,"  waa 
simply  this :  the  plaintiff  indicated  that  his  starch  was 
made  at  Glenfield,  when  in  reality  it  was  not,  but  used  to 
be ;  the  defendan't  indicated  that  his  siarch  was  msde  at 
Glenfield,  and  in  reality  it  was.  The  House  of  Lords  in 
this  case  reversed  the  Lord  Justice,  and  in  this  case,  as 
in  a  good  many  others  in  England,  it  seems  to  us  the  higher 
you  go  the  worse  law  you  get. 

Tbe  case  of  Jiadde  v.  Norman,  L.  R.  14  £q.  Cas.  848, 
A.  D.  1872,  was  a  dear  case  of  a  fraudulent  ai.d  unautho- 
rized use  of  a  geographical  name.  The  plaintiff  bad 
derived  from  the  ducal  Aubalt  government  the  exclusive 
right  to  export  a  crude  salt  called  "  Kainit,"  found  at 
Leopoldshalt  in  that  duchy.  The  word  "  Kainit "  and 
"  Leopoldnhall "  entered  into  all  the  plaintiff 's  advertise- 
ments and  circulars,  and  the  article  became  generally 
known  as  "  Leopoldshall  Kainit."  The  defendants  at 
Liverpool  issued  a  circular,  offering  for  sale  "  Leopoldshall 
iLainit,"  and  enticed  away  some  of  the  plaintiff's  customers. 
The  use  of  these  w<irds  was  enjoined. 

The  same  may  be  said  of  X<a  v.  Wolf,  1  N.  Y.  S.  0. 
Rep,  826.  The  plaintiff  had  for  many  years  manufactured 
at  Worcestershire  an  article  known  as  "  Worcestershire 
Sauce."  Defendant  commenced  the  manufacture,  at  another 
place,  of  an  article  of  similar  character  under  the  same 
name,  and  imitated  the  size,  colour,  and  general  appearance 
of  the  plaintiff's  labels,  wrappers,  etc.     The  defendant's 
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nse  of  the  worda  "  Worcestenhire  Sauce  "  was  -  enjoined. 
The  court  laid  down  the  principle :  "  As  a  genenl  rule, 
geographical  names  cannot  be  appropriated  as  trade-marks  ; 
but  the  rule  has  its  exception,  where  the  intention  in  the 
adoption  of  the  denoriptive  word  is  not  so  much  to  indicate 
the  place  of  manufacture,  as  to  entrench  upon  the  previous 
use  and  popularity  uf  another  trade-mai^.' 

Finally,  the  Supreme  Court  of  the  United  States  have 
passed  on  this  queation  in  Ddaware  A  Hudson  Canal 
Company  v.  Qlarh.  Both  parties  were  en^raged  in  mining 
ooal  in  the  Lackawanna  valley,  and  both  designated  their 
oonl  as  Lackawanna  coal.  The  plaintiffs  claimed  the 
designation  as  their  peculiar  trade-mark,  and  sought  to 
restrain  the  defendant's  use  of  the  word,  but  it  appearing 
that  be  was  not  practising  any  fraud,  the  relief  was  denied.  — 
Aliaiiji  Law  Journal. 


RECENT  DECISIONS. 


EQUITY. 

Vbhdob  ahd  Pubchasir — Statctb  of  Fbacob. 

SaU  T.  Lambert,  M.R.,  22  W.  B.  478,  L.  B.  18  Eq.  1. 
PoUir  T.  Duffidd,  M.B.  22  W,R.  685,  L.  B.  IS  Kq.  0. 

In  sales  by  anction  of  real  estate  the  name  of  the  vendor 
is  frequently  omitted  from  the  particulars  and  conditions  of 
sale.  Having  regard,  however,  tn  the  authorities  which 
require  that  in  order  to  satisfy  the  Statute  of  Frauds,  the 
written  agreement  for  tlie  Kale  of  lands  must  specify  both 
partita  "either  nominally  or  by  a  sufficient  description" 
(Dart  on  Vendon,  fto.,  4lh  ed.  p.  202),  and  to  tlie  fact 
tliat  on  a  sale  by  auction,  the  agreement  usually  signed 
by  the  purefaaner  and  anctioneer  does  not  make  any 
disolosiire  of  who  the  vendor  is,  this  is  a  very  dsngeroDs 
practice,  and  one  likely  to  give  rise  to  many  questions  in 
snitH  for  specific  performance.  Two  of  these  questions  were 
decided  in  the  above-mentioned  cases. 

In  the  iirKt  of  these  cases  the  Master  of  the  Bolla  held 
that  the  expression  "the  proprietor"  was  a  safiBoient 
description  of  the  vendor  to  satisfy  the  statute.  In  the 
second,  the  sam*  learned  judge  held  that  the  expression 
"this  vendor"  was  not  aufflcient.  To  take  the  latter  case 
first,  we  think  that  there  can  be  little  doubt  that  the 
decision  is  unimpeachable.  The  very  fact  of  there  being  a 
sale  implies  that  thera  is  some  one  selling ;  and  when  a 
man  signs  the  usual  memorandum  acknowledging  himnelf 
"  a  purchaser,"  b«  implies  the  existence  of  a  vendor.  The 
Dse  of  the  term  "  vendor "  therefore  in  the  particulars  or 
conditions  of  sale  does  not  import  into  them  anything  that 
was  not  tliere  before,  and  the  matter  stands  just  as  if  there 
was  no  express  reference  to  the  seller  in  the  whole  transac- 
tion. 

The  qoeation  whether  the  description  of  the  vendor  as 
being  "  the  proprietor"  ought  to  be  held  to  be  a  sufficient 
description  within  the  statute  is  rather  more  difficult.  The 
learned  judge  said  the  question  in  the  case  was,  "  Can  you 
find  out  from  the  memorandum  who  the  vendor  is !"  And 
he  thought  that  the  word  "  pit^rietor"  was  an  excellent 
description.  Now  with  very  great  deference  it  appesrs  to 
us  that  it  can  hardly  be  said  that  from  the  memorandiun  in 
the  case  you  could  find  <iut  who  the  vendor  was.  All  that 
the  printed  document  showed  was  that  the  vendor  either 
was,  or  claimed  to  be,  the  proprietor,  or  in  other  words, 
"  the  owner  in  fee."  The  identity  of  thu  person  answering 
this  description  was  as  much  a  matter  to  be  asoertaiued  by 
pariil  evidence  as  that  of  the  person  described  in  SaU  v. 
Lambert  as  "  the  vendor." 

The  learned  judge  did  not  think  any  authority  was 
needed  to  support  his  view  of  the  case  ;  but  he  referred  to 
Bood  V.  Lord  Barrington  (L.  R.  6  Kq.  218)  as  being  in 
point.  In  that  case  the  vendon  were  described  as  the 
executors  of  A.  B.,  and  this  was  held  suffloient.  But  to 
describe  a  man  ai  the  executor  of  another  is  as  good  and 
definite  a  description  as  to  deKcribe,  say,  a  learned  vendor 
as  being  the  Muster  uf  the  Rolls.  The  decision  in  Bood  v. 
Lord  Barrington  will  support  the  sufficiency  of  the  descrip- 
tion of  proprietor,  when  there  is  a  register  of  proprietors, 
and  the  vendor  is  described  as  the  registered  proprietor  of 


the  land.  But  to  hold  that  at  present  the  term  proprietor 
is  a  sufficient  description  is  to  go  far  beyond  the  authorities, 
and  tends  to  file  down  to  a  mere  shadow  the  rule  that  both 
parties  must  be  sufficiently  described.  If  "  proprietor"  is 
sufficient,  "the  owner  of  a  power  of  sale"  or  "the  mortga- 
gee" or  "the  trustee"  must  also  be  sufficient.  And  it  is 
difficult  to  see,  if  these  terms  are  sufficient,  why  omiesionS 
or  expressions  fh>m  which  these  terms  must  be  implied  are 
not  also  sufficient.  This  would  send  the  court  roving  over 
the  conditions  to  extract  a  description  of  the  parties  to  the 
contract,  and  would  give  rise  to  all  kinds  of  subtleties. 
The  decision  seems  to  us  a  concession  to  the  popular 
manner  of  firaming  conditions — a  manner  persisted  in 
notwithstanding  the  deliberate  decisions  of  the  courts  as  to 
the  necessity  of  the  contract  containing  a  sufficient  descrip- 
tion of  both  the  parties  thereto. — Solidiori'  Journal. 


THE  LAW  CLERKS'  ASSOCIATION. 

THE   ESaiBTaAIIOir  OF   LAW  OURKB. 

The  sub' committee'  recently  appointed  by  a  Geneial 
Meeting  of  the  Associated  Law  Clerks  of  Ireland  to  con- 
sider the  best  means  of  establishing  a  registry  of  properly 
qualified  law  clerks  have  prepared  a  unanimous  Report,  of 
which  we  subjoin  an  epitome. 

The  Report  refers  to  the  many  evils  that  have  arisen, 
owing  to  the  absence  of  any  system  of  registration  of 
tnuned  law  clerks  ;  the  loss  to  employers  and  clients  by  the 
mistakes  and  want  of  knowledge  of  badly  instructed  clerks  ; 
the  additional  labour  and  responsibility  incurred  by  barris- 
ters, chief  clerks,  registrars,  and  the  examineni  at  the 
Courts  and  at  the  Legacy  and  Succession  Duty  Offices,  in 
trying  to  transact  business  with  clerks  unacquainted  with 
the  most  elementary  principles  of  their  business;  and  it 
states  that  one  of  tiie  chief  clerks  in  Chancery,  with  the 
view  of  discountenancing  the  employment  of  such  persons, 
has  recently  refused  to  allow  the  costs  of  attendances  to 
solicitors,  who  were  represented  before  him  by  imperfectly 
instraeted  clerks.  It  tlien  recommends  that  the  Association 
should,  with  the  approbation  of  the  Incorporated  Law 
Society,  endeavour  to  obtain  from  the  Judges  a  General 
Order,  establishing  a  general  registry  of  law  clerks,  after 
the  following  plan  : — ^The  registry  to  be  kept  in  duplicate, 
one  copy  at  the  Courts  nnd  one  at  the  offices  of  the 
Associated  Law  Clerks  of  Ireland.  Upon  this  registry 
every  law  clerk  of  five  years'  standing  whose  employer 
would  certify  tn  his  character  and  ability  should  be  placed, 
and  should  receive  a  certificate  of  registration,  which  would 
entitle  him  to  practise  as  a  law  clerk  in  all  the  offices  of  the 
Law  and  Equity  Courts,  and  would  confer  upon  him  the 
status  of  a  registered  or  associated  law  clerk.  There  should 
be  subdivisions  of  this  registry,  upon  which  provincial 
clerks  and  the  various  grades  of  in-door  clerks,  draftsmen, 
costs  drawers,  conveyancers,  engrossers,  and  ordinary 
writing  clerks  should  bj  entitled  to  be  placed,  and  also  a 
supplemental  registry  for  junior  clerks,  which,  it  is  sug- 
gested, should  be  managed  thus  : — Every  existing  junior 
clerk  should  be  placed  upon  it  upon  the  certificRt«  of  his 
employer,  and  as  to  future  jiminr  clerks,  it  is  prxposed  that 
when  a  youth  enters  a  solicitor's  office  he  should  obtain  from 
the  Association  a  preliminary,  or  junior  clerk's,  certificate, 
and  should  have  his  name  entered  upon  the  roll  of  junior 
clerks.  After  the  lapse  of  five  years  the  junior  clerks  diould 
be  entitled  to  apply  for  a  final,  or  senior  clerk's,  certificate, 
which  should  be  issued  to  him  upon  his  passing  an  examin- 
ation in  such  branches  of  the  business  of  a  law  clerk  as 
should  be  decided  on  by  the  Council  of  the  Association. 
There  certificates  should  be  renewed  from  time  to  time,  and 
the  Judges  and  Masters  of  the  Courts  should  have  power  to 
revoke  or  su-xpend  the  certificate  of  any  elerk  misconducting 
himself.  Thelieport  then  proposesthat  the  views  of  the  Coun- 
cil of  the  Incorporated  Law  Society  and  of  the  principal 
officers  of  the  Courts  should  be  ascertsined  upon  the  subject, 
and  concludes  with  enumerating  the  advantages  which  would 
accrue  to  every  person  interested  in  the  administration  of 
justice  by  the  operation  of  the  syvtem  of  registration 
sketched  out,  the  chief  of  which  is  that  the  labour  and  respon- 
sibility  of  employers  and  the  officials  would  be  considerably 
ligfatoied  by  the  working  of  tiie  registry,  which  would' 
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permit  none  but  qualified  law  clerks  to  attend  the  hearing 
and  trial  of  caasea,  the  taking  of  accounts,  the  preparation 
a^  taxation  of  coatu,  the  settlement  of  rentals  and 
schedules,  and  the  performance  generally  of  the  detul 
work  of  the  profession. 

The  Report  was  prepared  by  the  four  members  nominated 
to  serve  on  the  sub-committee,  and  was  unanimously  oon- 
firmed  at  a  meeting  of  the  committee  of  the  Association. 
The  subject  is  a  highly  important  one,  and  is  well  worthy  of 
the  conuideration  of  every  branch  of  the  legal  profession. 


JosiciAIi  Ihtkqbitt.— In  an  interview  with  a  reporter 
of  the  Iftvi  Tark  Herald,  Mr.  Charles  O'Conor  so  far  forgot 
that  discretion  which  becumes  defeated  counsel,  as  to 
intimate  that  the  late  dension  of  the  New  York  Court  of 
Appeals',  in  what  are  known  as  the  "King  Suits,"  was 
influenced  by  political  motives.  We  regiet  that  one  who 
stands^  both  in  respect  of  his  ability  and  professional  in- 
tegrity, confessedly  at  the  head  of  the  American  bar,  should 
have  set  such  an  example  to  Us  professional  brethren,  and 
we  trust  it  will  turn  out  that  the  reporter  misunderstood  his 
remarks.  We  have  been  accustomed  to  hear  laymen  acodse 
judges  of  deciding  legal  questions  on  political  grounds  ; 
witness,  for  instance,  the  insinuation  made  by  the  editor  of 
ffarpent  Weekly  against  the  opinion  of  Chief  Justice  Chase 
in  the  legal  tender  cases.  But  until  a  judge  commits  a 
flagrant  and  palpable  breach  of  duty,  the  good  opinion  of 
the  bar  should  hedge  him  round  about.  Counsel  should 
endeavour,  by  their  courteous  and  honourable  treatment  of 
the  judges,  to  make  them  feel  that  they  are  honourable 
men,  whether  they  are  intrinsically  so  or  not.  Such  treat- 
ment will  preserve  the  integrity  of  a  good  judge,  and 
improve  that  of  a  bad  one. — The  Centra!  Law  Journal. 


COBBESPOKDEirCE. 


Wa  throw  open  the  columns  of  this  Jonmal  mtfst  wUUagly  for  the 
dlaconion  of  suDJecta  of  interest  to  the  Profeaalon ;  but  It  muat  be 
nndentood  that  we  do  not  neceasarUy  agree  with  all  the  opinions 
expressed  bj  oar  correspondeuts. 


WEIGHT  7.  MONTGOMEBY. 

TO  THS  BDITOB  OV  TB>  IBIBH   LAW  TIKIS. 

Sib, — ^As  you  take  so  much  interest  in  betialf  of  the 
tenants  of  Ulster,  I  beg  to  trouble  you  with  a  few 
remarks  on  this  case,  determined  at  the  last  Newtownards 
Land  Sessions  by  the  Chiiirman  of  the  Quarter  Seauons, 
B.  Johnston,  iisq.,  Q.C.,  a  gentleman  who  is  held  in  great 
respect  in  the  County  of  Down  for  his  able  administration 
of  the  Land  Lawa,  and  who  farely  causes  dissatisfaction  by 
Us  judgments  either  to  the  landlords  or  tenants.  This  case, 
you  are  aware,  was  remitted  back  to  the  Chairman  for  a  re- 
bearing  by  the  Judge  at  Assi^  who  had  reversed  the 
decision  of  the  Chairman,  holding,  on  the  evidence  pro- 
duced before  him  (and  which  was  not  before  tendered) 
at  the  last  Summer  Assises  in  Downpatrick,  that  the  Ulster 
Tenant  right  did  not  exist  on  the  holding,  although  ad- 
mittedly existing  on  the  estate  of  the  respondent,  and 
directed  that  a  new  claim,  or  dlaims,  should  be  flled, 
dealing  with  the  claimant's  claims  for  buildings  and  im- 
provements under  the  4th  section  of  the  Landlord  and 
Tenant  Act  of  1870,  and  also  stating  that  this  was  not  to 
prejudice  the  claimant  in  making  any  application  fur  an 
amendment  of  her  claim,  or  to  lodge  a  fresh  claim,  if  so 
advised. 

Notwithstanding  the  directions  of  the  learned  Judge,  that 
the  claimant  should  not  be  pr^udieed  in  applying  to  the 
Chairinsn  to  have  her  claim  amendt-d,  or  in  making  a  new 
one— which  directions  plainly  Hliowed  that  the  learned 
Judge  had  no  doubt  it  .could  be  legally  done,  but  provided 
again«t  objections,  as  he  thought,  as  far  as  possible — Mr. 
Montgomery's  advisers  strenuously  resisted  any  such  thing, 
and  contended  that  no  amendment  could  take  place,  &o. 
The  Chainiian  was  not  much  influenced  by  the  argumenta 
adduced  on  behalf  of  the  respondent  in  this  regard,  and 
promptly  and  righteously  overruled  their  points  respec- 
tively, endeavouring  to  frustrate  the  claim  of  the  temut  to 


her  rights  under  the  ffrand  protection  of  the  3rd  clause  of 
Mr.  Gladstone's  Magna  Charta  to  Ireland.  This  was 
objection  No.  1,  made  by  the  landlord,  who,  no  doubt,  is  an 
honourable  gentleman,  and  against  whom  I  do  not  wish  to 
say  anything  disrespectful 

Sir,  your  readers  are  aware  of  the  facta  of  the  oaae,  ao 
I  need  not  here  recapitulate  them  ;  su£Soe  it  to  say,  that 
the  claimant's  husband  held  some  S2  acres  under  Mr. 
Montgomery,  at  the  rent  of  32s.  per  acre,  near  Greyabbey, 
and  the  main  question  before  tlie  Chairman  which  arose  in 
the  case  was  : — "  Had  the  respondent  demanded  from  his 
tenant  an  unreasonable  rent,  which  the  tenant  refused  to 
pay,  and  which  the  Chairman  held  to  he  a  disturbance 
under  the  Act?"  The  Chairman,  in  dealing  with  this 
question,  stated,  according  to  the  published  reports  (and  let 
it  be  known  to  all  landlords,  whether  good,  bad,  or  in- 
different) :-^"  Mr.  Montgomery  demanded  an  increase  of 
rentk  He  is,  in  my  opinion,  guilty  of  oapriciout,  arbitrary, 
and  unreaaonable  conduct.  I,  bilieving  that  the  respondent 
acted  in  an  unreasonable  manner,  think  that  he  is  entitled 
to  no  consider.)  tion  when  I  come  to  make  my  award."  Sir, 
this  appears  pretty  plain  language ;  but  fancy  the  landlord's 
advisers  endeavouring,  on  technical  grounds,  to  ride  off  in 
the  case,  without  allowing  the  claim  of  the  poor  widow  and 
orphan  children  to  be  Investigated  under  the  8rd  section, 
and  under  which  the  Chairman  afterwards  declared  that  she 
was  entitled  to  the  sum  of  ^CHS  Ss.  in  bard  cash. 

This  appears  bad  enongh,  "  but  worse  remains  behind." 
The  case,  as  you  are  aware,  was  originally  beard  before  the 
Oliairman  in  April  last,  at  ^the  Land  Sessions  at  New- 
townards, and  the  claim  was  a  largel  one,  being  over,  I 
believe,  £1,000,  for  tenant-right,  improvements,  &:c. ;  it  was 
heard  patiently,  and  well  argued  on  both  sides  at  great 
length,  but  not  a  syllable  was  uttered  at  the  Jint  hearing  as 
to  the  allegation  set  up  on  the  seoood  before  the  Judge  at 
the  Assiaes,  viz.  : — "  That  the  respondent  had  made  a 
contract  with  his  deoeased  tenant,  Hugh  Wright,  that  the 
holding  was  not  to  be  subject  to  tenant-right."  The  deed 
man  could  not,  of  course,  be  produced,  sod  this  contract 
was,  therefore,  held  proved.  The  defence  at  the  fint 
hearing  was  a  totally  diflerent  one,  via.: — "That  the 
respondent  having  taken  up  the  farm  from  a  former  tenant 
who  was  in  arrear,  and  given  it  to  the  claimant's  husband, 
without  charging  him  anything  for  it,  had  thereby  'acqtured' 
the  tenant-right  under  the  Aot,  and,  therefore,  it  ceased  to 
exist" 

The  pronoonoement  of  the  diairman  on  these  different 
defences  ia  most  inHtmetive.  He  say^  (according  to  the 
reports)  in  the  course  of  his  judgment — "  ^e  claimant  filed 
her  claim  under  the  Ulster  custom,  nnconscions  of  any 
agreement  with  her  husband.  I  am  bound  to  say  the  only 
argument  pressed  upon  me  at  the  first  hearing  was  aa  to 
the  landloKl  having  *  acquired '  the  property,  ftc.,  under  the 
Act."  The  learned  chairman  goes  On  to  say — "Had  I 
heard  the  aame  evidenoe  as  the  judge,  I  would  probably 
have  decided  as  he  did ;  however,  not  otaly  was  no  suoti 
evidence  given  before  me,  but  no  hint  was  dropped  that  any 
such  evidence  could  be  given."  Sir,  let  your  oontemporaries, 
champions  of  the  landlord's  rule,  learn  and  inwardly  digest 
the  forgoing,  and  if  it  does  not  baniHh  from  their  minda 
the  alle^;ed  valuelessness  of  Mr.  Gladstone's  Act  to  the 
Tenants  of  Ulster,  it  will  be  something  wonderful  to  relate. 
Is  it  not  monstrous  that  evidence  can  be  produced  (pre- 
viously unheard  of,  although  ease  heafd  at  great  length), 
for  the  assises  when  the  tenant  is  in  complete  darkness  of 
the  defeuoe  intended  to  be  relied  upon,  and  after  all  expense 
incurred,  to  be  driven  out  of  Court  by  pure  surprise. 

We  hear  so  much  talk  of  what  good  landlords  have  done 
and  were  prepared  to  do  without  the  pressure  of  law,  that 
such  facts  aa  are  here  mentioned  are  Calculated  to  cause  a 
shudder  of  horror  to  any  tenant  in  contemplating  what  bad 
or  even  indifferent  landlords  would  have  done — aye,  or 
even  date  to  do — in  the  face  of  such  a  law  as  we  are  blasaed 
with.  Away  with  such  transparent  humbug,  tot  the 
future  the  tenants  won't  be  more  deceived.  Suppoae  we 
had  not  had  such  an  Act,  let  the  farmers  of  Dbwn  say 
how  much  poor  widow  Wright  and  ber  orphann  would  have 
received  from  her  indulgent  landlord,  Instead  of  her  re- 
ceiving, by  ■  ri(^teous  award,  the  sum  of  £217  9s.  6d. 
netk    Even  ^is  is  moch  Mow  the  mark.     Boiio  i 
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How  mucht    If  such  things  were  done  in   the  "green 
tiee,  what  may  we  not  expect  in  the  dry." 
Youn,  ftc., 

A.  a  D. 
Bbutast,  19ih  Oct.,  1874- 


LAW  STUDENTS'  JOTJENAL. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOUOITORS  OF  IRELAND. 

(Incorporated   by    Royal   Charter.) 


NOTICE. 
Attobmxts  ass  Solioitobs'  APFRBHTiasa. 

SESSIONAL  EXAMINATION. 


Thb  Smsional  Exauiitation,  fixed  for  the  6th  day  of 
November  next,  is  unavoidably  postponed  until  the  moruing 
of  Tuetday,  the  10th  of  November,  at  10  o'clock,  A.u. 

Gentlemen  proposing  to  be'  examined  will  have  to  leave 
their  names  at  the  Secretary's  Office,  Solicitors'  Buildings, 
Four  Courts,  Dublin. 

By  order,  , 

WILLIAM  HICKSON, 
Profator, 


COTTBT     FAPEKS. 

LANDED  ESTATES'  COURT. 

Sttttngi  for  next  Week  bo  far  as  same  are  appointed. 

Before  the  Hon.  Joooi  Flahaoab. 

MONDA  T. 

Xts  Chaubbb.  —  John  Crotty,  confirm  sale.  — Trnntees 
Burleigh,  do. — J.  A.  Dyer,  do. — Assignee  Wright,  do. — 
Assignees  M'Nulty,  do. — 'Trasteea  Morgan,  do. — R.  W. 
Parker,  do.— T.  H.  Greer,  do.— R.  G.  Brinkley,  to  issue 
advertisement  for  policy  insurance.— ^ohn  Kidd,  to  appoint 
enrveyor. — ^A.  MoUoy,  to  stay  proceedings. — L.  Proctor, 
allocation. 

Iv  CODBT. — Trustee  DeBasancoart,  payment  — John 
O.  Evans,  objection  to  schedule. — M.  Derham,  to  make 
order  absolute.—  Francis  Brew,  do — H.  O'Beime;  do.— 
E.  Sweeny,  ditto. 

Before  Ezamimzb  (Mr.  Dobbs). 

8.  J.  Hood,  rental.— R.  Burr,  do. — Cook,  do. — ^Archer, 
do. — ^Treacy,  do.-  J.  Mng'dl,  do. — William  Kemmis  and 
another,  ditto. 


TUESDAY. 

Is  COAHfiBB.— E.  Henderson,  confirm  sale.— E.  M'Cann, 
do. — J.  Campbell,  do. — F.  Keegan,  to  dismiss. — Assignee 
Wright,  amend  rental. — John  Jackson,  allocation. 

Is  CooBT. — W.  Allen,  payment.— J.  Roe,  schednleL — H. 
Dempsey,  do. — Assignee  Elliott,  do. — A.  B.  Warre,  do. — 
M.  Keogh,  to  examine  witnesses. — Same,  to  make  order 
abeotnte. — P.  Lawleea,  for  liberty  to  proceed. 


Before  Exavisbb  (Mr.  Dobbs). 
H.  Gillinan,  rental. — M.  Crawford,  do.— F.  Brady,  ditto. 


WBDNESDA  Y. 
Is  Cbakbbb. — E.  Geraghty,  to  dispense  with  snrr^. 

In  Coubt. — C.  r.  Campion,  final  schedule.— S.  Bateman, 
do. — C.  Dower,  do. — L.  Murphy,  do. — ^Trustees  Burleigh, 

do.— J.  H.  Bowley,  do T.  Baddifl^  do.— B.  A.  Denny, 

do. — F.  W.  Leppen,  ditto. 

Before  Exaviiibb  (Mr,  M'Donnell). 

C.   Keane,  rental. — John  Hastings,  do. — P.   Magoiie, 
do.  —Trustee  Ingram,  do. — Countess  of  Kingston,  ditto. 

B^ore  EXAXISBB  (Mr.  Dobbs). 
R.  M.  Sadlier,  rental.— A.  H.  Griffith,  ditto. 


TBURSDA  Y. 
Before  Examinbb  (Mr.  Dobbs). 
Keane,  rental.— H.  W.  Wilberforce,  ditto. 


FRIDAY. 

SALES  AT  12  o'clock. 

J.  M'NAILT.— 1  lot 
M.  M'DOSNELI. — 1  lot 
J.  LOWBT. — 1  lot. 

S.  Bdtobbb.- 1  lot. 
J.  H.  Hall.— 1  lot 
William  Noble. — 1  lot 
J.  H.  E.  Ridley.— 1  lot. 
SoPBiA  C.  Lees.— 1  lot. 
Administbatbix  Humphbbt. — ^1  lot. 
Retebeni)  W.  C.  CK>Bif  an. — 2  lota. 
H.  Campion.— 2  lots. 
F.  BsATTr.— 8  lots. 
BBiDOBi  Hastings. — 7  lots. 

Before  Exahinbb  (Mr.  M'DonbeU). 

B.  Qnirke,  rental. — Monerea  Manh  Company,  do.— H. 
Campbell,  do. — W.  Blair,  do. — Trustees  O'Hagan,  do. — 
8.  J.  Bever,  do.— Stapleton,  trustee  Power,  do. — ^A.  BL 
Grave.',  ditto. 


COURT  OF  BANKRUPTCY. 

SITTIKOS  FOR  NEXT  WEEK,  so  fbr  as  appointed. 

MONO  A  Y. 

Before  the  Chiep  REaiSTBAB,  at  12  o'clock. 

BAHKBOPTg        I   NATDBB  OP  8ITTIK0  I  BOLIOITOB 


Eugene  Sheehan 

Prove  debts  and  vouch 
assignee's  account 

O'CoimtU 

Jeremiah  O'Grady 

do 

ScnUan 

R.  H.  Collister 

do 

Mntkev)$ 

Philip  Brown 

Vouch  assignee's  sect 

Fonglht 

Anthony  Connor 

Touch  mortgagee's  act. 

Macnamara 

Richard  Boyle 

do 

Larkm  4  Co. 

Michael  Ryan 

do 

Findlattr  ^  Co. 
Larlcm  i  Co. 

John  Brady 

Vouch 

John  Byrne 

do 

FoltreU 

Digitized  by 


Google 


1874.] 


AND  SOLICITORS'  JOURNAL. 


571 


TVESDA  Y. 
Before  the  CouBT,  at  11  o'clock. 


Private   ammge- 

2nd  dtting 

Stuart 

do 

do 

Bttmer 

do 

do 

Ooff 

do 

lat  aittiog 

Findlater  if  Co. 

do 

do 

rmrry^Co. 

do 

do 

White 

Heniy  G.  Prossor 

1st  public  sitting 

Delandrt 

William  PurceU 

do 

Goff 

John  J.  Hogan 

do 

Ciitey  ^  Clay 

Smith  Toang 

do 

Catev  4  Clay 
Scallan 

Daniel  Leahy 

Final  examination 

Daniel  Cullen 

do 

Larlm  (f  Co. 

Daniel  Kilbride 

do 

Beauchnmp 
a.  C.  Naiton 

UazletOQ  and 

do 

Shepperd 

George  M'Donnell 

do 

Mttihem 

John  J.  Hennessy 

do 

Thompton 

Benjamin  Xorman 

do 

H.  C.  Neilton 

David  F.  Jones 

do 

i(athew$ 

Wm.  Fitzgerald 

do 

Mathao$ 

John  R.  Dngcan 

do 

Findlater  ^  Co. 

Hugh  a  Gmney 

do 

Brauchamp 

BemardM'  Lenigan 

do 

ifatJum 

Wallace  &  Hagili 

Prove  char^ 

Torretu 

William  Melcalf 

Examine  witnesses 

Olilkam  4  Eaton 

Before  the  CHixr  BmiBrRAB,  at  13  o'clock. 


Daniel  Shea 
Patrick  Lurgane 
G.  R.  Donovan 
Walter  O'Donnell 
Cochrane  &  Lyons 
do 


Prove  debts  and  vouch 

do 

do 

do 
Vonch  mortgagee's  act 
Reference 


Perry  4  Co, 
Perry  4  Co- 
Perrii  4  Co. 
Maxwell  4  WtUbm 
Mnloonaon 
Malcomton 


THUSSDAT. 
Before  the  Court,  at  11  o'clock. 


Before  the  Cmir  RtoiSTBAB,  at  12  o'duok. 


John  H.  Brett 

Prove  debts  and  vouch 

Larking  Co. 

William  Fozall 

do 

Oldham  A  Eaton 

Simon  Boland 

do 

Uathewi 

B.  T.  O'Urien 

do 

^eallan 

John  Bvme 

do 

Scallan 

Timothy  Buckley 
&  W.  TomUnaon 

do 

Scallan 

do 

Scallan 

Daniel  Lenibau 

do 

Scallan 

James  Keegan 

ronek 

I^an 

FRIDA  T. 
Beforo  the  Coubt,  at  11  o'dock. 


Private  arrange- 

1st  sitting 

Perry  4  Co. 

mmt 

do 

do 

WUUM 

do 

do 

Lartin  4  Co. 

do 
Walton  and  Nolan 

do 
Final  examination 

Cae^4Clay 
Larlan  4  Co. 

James  O'Beirae 

do 

Perry  4  Co. 

Michael  Ryan 

do 

Perri>  4  Co. 

Wm.  Connaghton 

do 

Larkin  4  Co. 

T.  H.  M'Cntcben 

do 

Tincler 

W.  H  HiUsworth 

do 

Findlater  4  Co. 

Denis  Cunan 

do 

rMt 

June*  J.  Spring 

do 

D.  4  T.  FUtgeraU 

Before  the  Cam  ReoibtbaR,  at  12  o'dock. 


Joseph  Creswell 

Prove  debts  and  vouch 

Maiheae 

Willum  OresweU 

do 

Malhewt 

John  Davey 

do 

Hamilton  4  Craig 

George  Marshall 

do 

RedingUm 

William  Cannon 

do 

Goff 

Uollou  4  Watson 

BritUin  &  OToole 

Vonch 

John  Flanagan 

do 

Gop 

Martin  Hegarty 

do 

lMrlan4  Co. 

Nash  Harty 

do 

Larkin  4  Co. 

DUBLIN  STOCK  AND  SHAB£  LIST. 


OCTOBBB 


DESCRIFTION  OF  STOCK 


Kn 


•P»ld 

aovemment. 

—  3  P  c  ConsoU 

—  New  3  p  c  Stock 

INDIA  STOCK. 

—  5  p  c  July  '80)  Trsfble.  at 

—  4  p  cOct.'88r  Bk.  of  IrSL 

Banlis. 
100    Bank  of  Ireland 

3$    BOemtan  Banking  Co.     .. 

■  5    London  Joint  Stock 

SO    London  and  Wetlmimler  .. 
Jl  Jfunsttr  Bank  (LtmUedJ 

JO    ITationat  Bank    .. 

15    NaUamittfUMrffl(LtU) 

as    Protineial  Bmk 

10  Du.         New 

10    Sofol  Bank 

Steam. 
100   City  of  Dublin    ..  .. 

50    Dabltn  and  Glasgow 

10    Diindalk  (Limited) 

Mlnflfl. 

3|  BerthoMn  (UtMtei) 


9<l 


101  {-2 
311 

5o« 
78J 


I 
7 

10 

10 
7* 


so 

JO 

10 
■00 
100 
100 
100 
100 
100 

55 


100 
100 
100 

50 
50 


-/6_ 
oli 


KllUloe  Slate  Co.  (lit'd)  . 
Minino  Co.  <flr»land(lifd) 
BUnoollAneoua. 

Alliance  «  Dab.  Cuns.'  Qt> 
Dublin  Tramways 
trSiciney  i  Co.,  limited 
9-4^  Patriotic  Auurance  .. 

BAllways. 

Athenry  and  Tnam  .. 

Belfast  ami  Nortliem  Cot. 
Cork  and  Bandon 
Cork,  BUckroek  &  Puiago 
Dublin  and  Belfast  Junct. 
Dublin  and  Kingstown 
Dublin,  Wklow,  A  Wford 
Gt.  Southern  and  Western 

Do.  do.  free  of  Stamp 
Midland  Ot.  Western 
Waterford  and  Limerick  .. 
Railway  Preferenoe. 
100  l>nbllu*Meath-Ist,tpc 
D.,W.,  AW.,  6  percent  .. 
at.South'n  A  West'n  4  p  c 
Londonderry  and  Ennlskll- 

len  B,  from  Oot  'SS  6  p  c 
Vacf d.  A  Limerick,  6  p  c  rd 
Do.,  new  red,  1860-72,  6  p  c 

"Bailway  Debanturea. 

—  BeUkst  ANtb'nCos,4pc 

—  D.,  W.,  *  W.,  H  p  c 

—  Ot.North'nAWest'n4}pe 

—  Ut.  Sooth'n  *  Wett'n,  4  p  c 

—  UlAlaad  c;t.  Wesi'n.  4)  p  r 

—  Waterford  A  Central  S  p  c 

—  Waterfd  A  Limerick  4ipc|99 
Do.,  *ite 


3" 


771 
109J 


31 


looi 


103 


Sat. 
24 


Miin. 
26 


9il-a9>I-J 


9I-J 


'^ 


108^ 


16/6 
6}I 


7^7 


661 
Hi 


3°i 


69I 


'09I 


5» 

981" 


100 
99i 


1616 
H 

loM 

I0| 


J091 

109I 
109I 

8a 


100 

m 


Tubs. 
27 


91-4 


no} 

>l 

50* 

78» 


9<^ 
34i 
106I 


16/6 
S| 

'0|» 


9'I-» 
9«-» 


691 

9i  » 


■09* 
«09i 


Wed.|  Thnr 
28  I  29 


30J 


-/s 


■oie 


loti 


i:j 


66i_ 

90tt 
3* 


Sir 

(.17 


({17 
7if 


109 
1091 


m 


m 


9>I-» 
9«^ 


^ 


Sof 

50 

97* 


*  S1»res  not  fully  paid  np  are  giren  in  Italia. 
Bank  Bate — <if  Discount— 4j  percent.,  Itth  October,  1874. 
Of  Deposit— 3^  per  cent.,  leth  October,  1874. 
Name  Days— November  Itch  and  Jgth,  1874. 
Account  Days— November  13th  and  Wch,  1874. 

BIRTHS.  MAERLAQES.  AND  DEATHS. 

BIRTHS. 
FLANAGAN— October  26,  at  Na  20  Fttswlm>m-plac^  Kn.  Voulfa 

Flanagan,  of  a  daughter. 
M-CAMMON— October  27,  at  77  Pembroke^Mad,  the  wife  ot  Thomas 

A.  M'Cammon,  Esq.,  baiirlstar-at-Iaw,  of  a  son. 

HABRIAOE8. 
HAMILTON  and  PDRCBLL— October  37,  at  8t  Kail's,  Bhsndon, 
by  the  Bev.  F.  9.  Hamilton,  vloar  and  ThauNchiml  of  Rms  Cathedral, 
and  tttber  to  the  bridegroom,  atsittad  by  the  Bev  Dr.  Nellgan, 
LL.O.,  Trevor  Btannus  Hamilton,  Esq.,  of  MUlen,  Bosscarbery.  to 
Margaret  Helivla,  daughter  of  Richard  Harris  PurceU,  of  Bunfoit 
Vatk,  Eaq^  banist«r«t-Iaw,  both  of  tfaia  Comity. 
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LEGAL    POSTINGS: 


In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTIEa    OF    WEXFOBD    AND    KILKENNT. 

ADJOUENED    SALE. 

SALE, 
On  FJtIDAr,  the  4fA  das  of  DECEMBER,  1874. 


In  the  Httterot 
theEatateof 
Christian  Wilmn  and  Ben- 
jamin  Torton    'Wilion,    of' 
SUedagh,    In   the    Coimtyi 
of  Wexford,  Esquires, 

Owners  and  Petitioners 


rV  O 


BE       SOLD, 

Before  the 

Honourable  Ju  'ge  Flanagan, 

On    FRIDAY, 

<The  4th  day  of  DECEMBER,    1874, 

At  Not«n, 

At  the 

.        Landed  EsUtes'  Court.  Dublin, 

^ha  following  Estates,  held  io  Fee  and  Perpetuity,  tftuat«  in  the 

Coonttet  of  Wexford  and  Kilkenny, 

In  Eleren  Lota 

(b^ng  the  Lota  remaining  Unsold  on  the  former  Rental  In  this 

Matter)  :— 
LOT  Na  1— Part  of  the  Lands  of  Sleedagh.  In  the  Barony  of  Bargy, 
and  County  of  Wexford,  held  in  Perpetuity,  conatsllrg  of  the  Mansion 
Bouse  and  Demesne  Lands  and  Pliuitatlons  of  Sieedagh,  rontaining 
171a  Ir  3Ap,  statute  measure,  or  thereabouts,  and  of  the  estimated  net 
jMTly  value  o<  £334  2b  f^d. 

LOT  No.  2— Other  Part  of  Sieedagh.  held  In  Perpetuity,  containing 
96a  Or  Stfp,  statute  measure,  or  thereabouts,  and  producing  a  net  yearly 
rental  o(£107  19s. 

LOT  No.  3— Part  of  the  Lands  of  Cherrieatown,  In  same  Barony 
and  County,  held  in  Perpetuity,  containing  69a  3r  34p,  statute  measwe, 
or  ttaereabouta,  and  producing  a  net  yearly  rental  of  £77  lOs. 

LOT  No.  4— Other  part  of  the  Lands  of  Sieedagh,  and  part  of  the 
I^anda  of  Cherriestown,  In  same  barony  and  county,  held  in  per- 
petuity, containing  6Aa  Ir  Ip,  statute  measure,  or  thereabouts,  and 
producing  a  net  yearly  rental  of  £60  fie  li^ 

LOT  No.  6— Part  of  the  Lands  of  Scar,  in  the  same  barony  and 
county,  held  in  fee,  containing  SAa  Ir  32p,  statute  measure,  or  there- 
abouts, and  producing  a  net  yearly  rental  of  £31  la 

LOT  No.  6— Other  Part  of  the  Lauds  of  Scar,  In  same  banmy  and 
county,  held  In  fee,  containing  08a  2r  83p,  statute  measure,  or  uere- 
abouta.  and  producing  a  net  yearly  rental  of  £52  If^s  4d. 

LOT  No.  7 — PArt  of  the  Lauds  of  Rochestown,  In  same  barony  and 
county,  held  in  fee,  containing  9-a  Ir  16p,  statute  measure,  or  there- 
abouts, and  producing  a  net  yearly  rental  of  £94  178  3|d. 

LOT  Na  8— Part  of  the  Lands  of  Kilmannan,  In  same  barony  ani 
cotmty,  held  in  fee,  containing  45a  Or  6p,  statute  measure,  or  there- 
abouts, and  producing  a  net  yeaily  rental  of  £72  178  2d. 

LUT  Ho.  9  — Part  of  the  Lands  of  Regan,  in  same  barony  and 
oounty,  held  in  fee,  containing  76a  2r  3'ip,  statute  mesaure,  or  uiere- 
abonts.  and  producing  a  net  yearly  rental  of  £A7  17b  6d. 

LOT  Mo.  10 — Part  of  the  l^nds  of  Jiallylibemagh,  in  same  barony 
and  county,  held  in  fee,  containing  82a  2r  Sip,  statute  measure,  or 
tiHra^wuts,  and  woducing  a  net  yearly  rental  of  £96  Vs  Id. 

LOT  No.  11— The  Landi  of  Rosaroe,  in  the  barony  of  Gowran,  and 
oounty  of  Kilkenny,  held  in  fee,  containing  I47a  Or  fip,  statute  mea- 
sure, or  thereabouts,  and  producing  a  net  >early  rental  of  £65  I4fl  8d 
Dated  this  Ibth  day  of  July,  1874. 

a.  DENNT  URLIN,  Examiner. 
MUNN  and  JONES,  Soltottori. 

DESCRIPTIVE     PARTICULARS. 

The  Wexford  Estate  lies  well  together,  shout  4^  miles  from  th« 
Town  of  Wexford;  from  which  there  is  direct  communloaUon  with 
Dublin  by  Railway,  and  within  6  miles  of  the  sea-coast,  and  6  miles  of 
the  new  Harbour  at  Ro.'Slare. 

The  Lands  of  Roasroe  are  situate  4  miles  from  Thomastown,  and  are 
occupied  by  two  tenanta 

The  Mansion  House  on  -6Ieedagh  la  a  stone  edifice,  handsomely 
rituated,  and  ■  be  Demesne  Lands  have  much  valuable  and  wrnament^ 
dmber  tharecML 

The  projected  Railway  from  Roaslare  to  Waterford  will  pass  nigh 
the  Demesne,  and  throu^  the  Lands  of  Kilmannan. 

The  purctiaser  will  be  entitled  to  immedlata  possession  of  the  Lands 
on  hand'. 

The  tenants  on  theae  Estates  are  punctual  in  the  payment  of  their 
rents. 

Some  old  Leases  have  lately  eotpired,  and  an  increase  in  the  rental 
may  be  ml^^il't^''^  upon,  as  other  old  Losses  have  only  a  short  time  to 
run. 


rrapoasls  for  the  purchase  of  any  of  the  Lots  will  be  received  by  the 
Solicitors  having  the  carriage  of  the  Bale,  up  to  the  10th  day  of 
November,  1874,  and  submitted  to  ihe  Judge  for  approval. 

For  Rentals,  Map>,  and  further  particulars,  apply  at  the  Re^strar's 
Ofiloe,  Landed  Estates'  Court,  InnVquay,  Dublin ;  to 

Messra    JOHNS,    HEWITT,     and    JOHNS,    Solicitors,    13, 
Oardlner's-pLace,  Dublin,  or  29,  High-street,  Belfsat ; 

LEONARD  MORROGH,  Esq,  Solicitor,  fi,  Gr«at  Denmark- 
street,  Dublin ;  or  to 

Messra  NUNN  and  JONES,  Solicitors  having  the  carriage  of 
the  Sale,  6,  Uawson-street,  Dublin.  578 


In  the  LANDED  ESTATES'  COURT,  IRELAKD, 

CITT    OF    DUBLIN. 

SALE, 
On    Me    27*A    day    of  NOVEMBER,    1874. 


In  the  Mntter  of 
the  Eauteof 
Edward    Morf^an, 
Owner ; 

The  Reverend  John  Hugh, 
Johnston  Powell,  and 
Edward  Morgan, 

Petitioners. 


^  o 


BE       SOLD, 

Before  the 
Honourable  Judge  Flanagan, 
On   FRIDAY. 
The  27th  day  of  NOVEMBER,  1874, 
At  Twelve  o'clock  noon. 
At  the 
Landed  Estates*  Court,  Inns*-qaay, 
Dublin, 
In  Three  Lota, 
The  following  Houses  and  Premises  in  the  City  of  Dublin, 
Held  in  Fee:— 
LOT    1    oonrists   of  the    Dwelling-house   and    Premises,   No.  U 
Biflb-street,  producing  a  rental  of  £36  15a 

LOT  2  consists  of  the  Dwelllng-hfjuse  and  Premises,  Noa  8  and  9^ 
and  part  of  No.  7  Hoeemary-lane,  producing  an  estimated  rental  of 
£15  lOs. 

LOT    3   consists  of   the  DwelUng-house  snd    Prvmlsea,   No.  17S 
Townsend-street,  and  1,  2,  3,  and  6.  and  part  of  7,  6,  and  9  Tenids- 
court,  producing  a  rental  of  £9  4s  8d. 
Dated  tliis  2uUi  day  of  August,  1874. 

C.  E.  DOBBS,  Examiner. 
Proposals  for  the  purchase  by  Private  Contract,  of  all  or  any  p«it 
of  the  EsUte  will  be  received  up  to  the  14th  dsy  of  November.  1874, 
by  the  Solicitor  having  carriage  of  the  Sale,  and  if  considered  suffldent 
will  be  submitted  by  him  to  the  Honourable  Judge  Flanagan,  for  his 
approval 

For  Rentals  and  all  further  information  apply  at  the  Office  of  the 
Landed  Estates*  Court,  Inu's-quay,  Dublin ; 

JOHN    BALL,   Esq.,  Solicitor,  11  Hnme-atreeC,  DubUn; 

or  to 
WILLIAM  JOHNSTON,  Solicitor  having  carriage  of  the 
Sale,  S  Palace-street,  Dublin.  566 


IN  THE  COURT  OF  BANKRUFTCT, 

IRELAND. 

JOHN  L       y       N       C       H, 

el     of  Great  Brunswick-street,  in  the  City  of  DnUin,  Draper,  was  on 
%\ta  37th  day  of  October,  1874,  adjudged  Bankrupt 

Public  Sittings  will  be  held  at  the  Court  of  Bankruptcy,  Four 
Courts.  Dublin,  on  FRIDAY,  the  20th  day  of  NOVEMBER,  1874, 
and  on  TUESDAY,  the  8th  day  of  DECEMBER,  1874.  at  the  hour  of 
Eleven  o'clock  in  XYm  forenoon,  whereat  the  Banltrupt  is  to  attend, 
and  to  make  a  full  dlaolosnre  and  discovery  of  his  Estate  and  £  fleets. 
CredltOTS  may  prove  their  Debts,  and  at  the  First  Bitting  choose  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  is  required  to 
finish  his  Examination. 

All  perscxts  having  in  their  possession  any  Property  of  the  Bairicmpt, 
must  deliver  It,  and  all  Debts  due  to  the  Bankn^it  must  be  paid,  to 
CUABLRS  Uknrt  Jaheb,  OfHcial  Assignee,  Upper  Ormond-qoay, 
DnUin,  to  whom  Creditors  may  forward  their  AAdavlU  of  IXbC. 

A.  F.  LLOYD,  Deputy  Regiatnr. 
CASEY    A    CLAY,    Solicitors,    31   Sahit   Andrew-street, 
DubUn.  584 


SALE: 


SALE    OF 

Well-secured  Ground  and  Profit  RentA,  arising  out  of 
Recorded  Estates, 


CO0NTY  OF  KILDAEE  AND  COUNTY  OP  THE  TOWN 
OF   DROOHEDA. 

TO      BE      SOLD      BY      AUCTION, 
On  MONDAY,   the  9th  day  of  NOVEMBER    1874, 
At  Twelve  o'clock  noon, 
In  Messrs.    BENNETT    k    SON'S 
PuUic  Sale-rooms, 
No.    6    UPPER      ORMOND-UUAT, 

DUBLITf, 

By  direction  of  the  Representatives  of  the  late  Johh  Mackat,  Esq., 
Several  valuable  and  well-secured  Profit  Rents,  pMya'  fe-ont  of  tlM 
Town  and  I.ands  of  Ballytore,  situate  In  the  County  of  Kildare,  held 
In  fee ;  and  out  of  the  Lands,  Houses,  and  Premises,  in  the  County  « 
the  Town  of  i'rogheda,  held  under  leases  for  long  terms  of  years. 

The  Estat<  s  will  be  Sold  In  Seven  Lota  so  aa  to  suit  small  eapltallstti 
and  a**  they  have  all  been  recorded  under  the  provlrions  of  the  Record 
of  Title  Act,  puixihaaers  will  not  have  to  go  to  any  expense  of  Invcm- 
gating  Title,  &c. 
Fur  Rentals  and  further  partlculara  apply  to, 

Messra   BENNETT  &   SON,  the  AucUoneers.  No.  «  Upptf 
Ormond-quay,  Dublin ;  or  to 

WM.FINDLATER  A  CO..  SoUdtorsforthe  Vendor^ 
3A  Upper  Ormond-quay,  Dublin.  577 


FMnUd  and  PnbUlhad  by  th«  Froprietor,  JpRK  Faloovex,  every  Saturday,  at  A3.  Upper  aaokTlU»-«r»et,la  the  Pariah  of  St.  Thoooua 

and  City  of  Dublin.— Aifwvfay,  Oetobtr  81, 1874. 
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No.  406. 


FORGED  CHEQXTES. 

It  seemg  to  have  been  supposed,  until  recently,  that  the 
statutable  protection  granted  by  the  16th  &  17th  Vic, 
o.  69, 8.  19,  to  a  banker  paying  a  cheque,  of  which  the 
payee's  signature  was  forged,  extended  not  only  to  the 
banker  on  whom  the  cheque  was  drawn,  but  also  to  any 
banker  who  happened  to  pay  such  cheque  when  pre- 
sented to  him  for  payment  But  the  case  of  Ogden  v. 
Benas  (22  W.  R.  805),  recently  decided  in  the  Court 
of  Common  Pleas  in  England,  has  put  an  end  to  this 
opinion.  It  is  well  known  that  formerly,  in  order  to 
exempt  a  cheque  from  stamp  duty,  it  was  necessary  that 
the  cheque  should  be  for  the  payment  of  money  to 
bearer  on  demand  on  a  banker  residing  or  transacting 
his  business  within  ten  miles  from  the  place  where  the 
cheque  was  drawn,  and  that  such  place  must  be  speci- 
fied on  the  face  of  the  chieque.  In  the  old  Stamp  Act, 
56  Geo.  III.,  c.  56,  and  in  the  exemptions  mentioned 
in  Schedule  I.,  these  particulars  are  set  out.  This 
circle  was  subsequently  extended  by  9  Greo.  FV.,  c.  49, 
8.  15,  to  a  radius  of  fifteen  miles  from  the  place  where 
the  cheque  was  drawn.  The  exemption  was  continued 
by  the  16th  &  17th  Vic.,  c.  59,  which  statute  first 
imposed  a  stamp  daty  of  one  penny  upon  drafts  or 
orders,  for  the  payment  of  any  sum  of  money  to  the 
bearer  or  to  order  on  demand ;  but  was  finally  repealed 
by  the  21  Vic,  c.  20,  whereby  all  cheques  were  charged 
with  a  duty  of  one  penny.  It  is  now,  therefore,  un- 
necessary to  specify  on  a  cheque  the  place  where  it  is 
drawn.  The  use  of  cheques  vastly  increased  in  Con 
sequence  of  these  enactments,  so  that  bankers  found  it 
necessary  to  obtain  some  protection  against  forged 
signatures.  Accordingly,  it  was  enacted  by  the  16th  & 
1 7th  Vic,  c.  59,  s.  1 9,  that — "  Any  draft  or  order  drawn 
upon  a  banker  for  a  sum  of  money  payable  to  order  on 
demand,  which  shall,  when  presented  for  payment, 
purport  to  be  endorsed  by  the  person  to  whom  the 
same  shall  be  drawn  payable,  shall  be  a  sufficient 
authority  to  such  banker  to  pay  the  amount  of  such 
draft  or  order  to  the  bearer  thereof;  and  it  shall  not  be 
incumbent  on  such  banker  to  prove  that  such  endorse- 
ment, or  any  subsequent  endorsement,  was  made  by  or 
under  the  direction  or  authority  of  the  person  to  whom 
the  said  draft  or  order  was  or  is  made  payable,  either 
by  the  drawer  or  any  endorser  thereof."  Now,  it  is 
pliun  that  the  party  protected  by  this  section  is  the 
banker  on  whom  the  cheque  is  drawn,  and  he  only; 
the  section  expressly  protecting  "  such  banker,"  which 
refers  back  to  the  words,  "  any  draft  or  order  drawn 
upon  a  banker  for  a  sum  of  money  payable  to  order  on 
demand."  Consequently,  any  other  banker  receiving 
the  forged  cheque  by  endorsement,  is  not  protected  if 
he  pays  the  money.  This  last  was  the  case  of  Ogden 
V.  Benas,  where  a  cheque  was  drawn  for  twelve  guineas, 
by  the'  plaintiff,  on  the  London  and  County  Bank  in 
London,  payable  to  Vincent  Willis,  or  order  in  payment 
of  an  ovenlue  account  The  cheque  so  drawn  was 
forwarded  by  the  pluntiff,  to  the  payee  at  Liverpool, 
by  post,  but  was  stolen  in  transit.  After  the  thefl;  was 
committed,  a  person  presented  the  stolen  cheque  at  the 
counter  of  t^e  defendants,  who  were  bankers  and 
money-changers  at  Liverpool,  and  asked  to  have  it 
cashed.  He  was  asked  who  he  was,  and  replied  by 
striUng  out  the  name  "  Vincent  Willis,"  and  wrote  it 


beneadl  in  apparently  the  same  handwriting.  He  was 
then  told  to  call  again  the  next  day  but  one.  The 
defendants  then  crossed  the  cheque,  and  forwarded  it 
to  their  con^pondents  in  London,  the  City  Bank,  and 
they,  in  turn,  presented  it  to  the  plaintiff's  bankers,  by 
whom  it  was  paid.  The  London  correspondents  then 
remitted  the  money  to  the  defendants,  who  paid  it  over, 
less  a  small  commission,  to  the  person  signing.  That 
signature  turned  out  to  be  a  forgery,  and  the  question 
was, —  [s  the  pliuntiffto  be  prevented  from  following  his 
money  into  the  hands  of  parties  not  entitled  to  it? 
The  statute,  as  said  beforej  only  protects  the  one  party, 
and  does  not  alter  the  nature  of  the  transaction,  so 
that  the  London  and  County  Bank  alone  came  under 
the  saving  section.  It  was  contended  on  behalf  of  the 
defendants  that  they  were  merely  agents  of  the  London 
and  County  Bank ;  but  this  argument  was  upset  by  the 
fact  that  they  had  discounted  the  cheque  for  profit, 
and  were,  in  fact,  acting  independently  for  reward  to 
themselves.  There  was  no  negligence  on  the  part  of 
the  plaintiff^  and  the  London  and  County  Banx  were 
clearly  not  responsible  for  the  forgery,  because  the 
transaction  had  t^en  place  in  Liverpool;  they 
had  not  dealt  with  the  forger,  and  had  no  means  of 
testing  his  signature.  Clearly  then,  by  the  Common 
Law,  the  defendants  were  liable  for  paying  the  money 
to  a  Wrong  party,  and  it  would  appear  that  it  evidently 
was  the  intention  of  the  Legislature  that  they  should  be 
so,  or  the  probability  of  such  a  case  arising  would  have 
been  provided  for. 

CHAJSTCERY  and  CIVIL  BtLL  COURTS. 
It  is  seldom  that  the  judges  are  anxious  to  have  the 
business  removed  from  their  courts^  but  the  case  of 
AtHw'uirke  v.  Eoelex,  which  came  before  the  Vice-Chan- 
cellor  this  week,  drew  from  him  a  very  decided  expres- 
sion of  opinion,  that  it  was  a  great  pity  that  the 
Chairmen  of  Quarter  Sessions  had  not  jurisdiction 
given  them  to  deal  with  administration  suits  when  the 
aasc-ts  were  small.  The  learned  judge  said,  what  every 
one  must  admit  to  be  true,  that  the  Quarter  Sessions 
Courts  could  administer  small  estates  at  a  trifling  cost. 
This,  he  is  reported  to  have  said,  would  be  one  of  the 
most  beneficial  law  reforms  that  could  be  effected  in 
this  country. 

The  case  before  the  leimed  judge  in  this  instance 
was  an  administration  suit  where  the  entire  amount 
litigated  was  about  £100,  and  no  blame  could  pos- 
sibly be  attached  to  the  parties,  as  there  is  no  other 
tribunal  in  this  country  for  settling  such  ques- 
tions. There  is^  however,  a  case  reported  in  a  for- 
mer numbor  of  this  Journal  (M'Oonnett  v.  SulUvan, 
1  Ir.  L.  T.  260)  which  shows  the  want  of  ftn  inferior 
equity  jurisdiction  in  a  most  striking  manner.  It 
was  a  suit  to  enforce  payment  out  of  the  separate 
estate  of  the  respondent,  Mrs.  O'SuIlivan  (a  married 
woman),  of  a  sum  of  X19  8s.  lOd.  due  by  her  to  the 
petitioner  on  foot  of  shop  goods  supplied  by  him  to  her 
order  during  her  coverture.  A  civil  bill  for  the  amount 
of  the  debt  had  been  brought  at  the  Athlone  Quarter 
Sessions  of  April,  1866,  against  her  hnsband,  Mr. 
O'SuIlivan  ;  but  it  appearing  that  Mrs.  O'SuIlivan  was 
entitled  to  a  separate  income  of  her  own,  and  that  her 
husband  had  privately  warned  her  not  to  contract  any 
debts,  the  case  was  dismissed  upon  the  authority  of 
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JoUy  V.  Kees  (15  C.  B.,  N.  S.  628).  The  Lord  Chan- 
cellor naturally  asked  if  a  decree  could  be  made  by  the 
Court  for  so  small  an  amount.  In  Lambert  v.  Lambert 
(2  Ir.  Eq  Rep.  210),  Lord  Plnnket  dismissed  a  bill  to 
restrain  waste,  when  the  damage  done  was  trifling. 
The  counsel  for  the  plaintiff  (Mr.  Monahan)  said  in 
that  and  other  similar  cases  the  Court  refused  to  enter- 
tain the  suit  because  the  party  might  have  proceeded 
by  civil  bill ;  but  in  this  case  there  was  no  remedy  ex- 
cept by  a  cause  petition  in  this  Court.  In  England  the 
Consolidated  Order  IX  1,  provides  that  "every  suit,  the 
subject  matter  of  which  is  under  the  value  of  £  1 0,  shall 
be  dismissed,  unlRss  it  be  instituted  to  establish  a  gene- 
ral right,  or  unless  there  shall  be  some  other  spedal 
circumstances  which,  in  the  (pinion  of  the  Court,  shall 
make  it  reasonable  that  such  snit  should  be  retained." 
In  Ireland  there  is  no  general  order  dealing  with  the 
amount  for  which  a  decree  may  be  made,  and  the  Lord 
Chancellor  accordingly  made  a  decree  for  payment  of 
the  debt  with  costi. 

The  anomaly  pointed  out  in  the  latter  case  is  more 
strongly  developed  by  the  Married  Women's  Property 
Acts,  which,  while  they  provide  a  right  of  action  at 
common  law,  leave  the  creditors  of  the  married  women 
to  their  former  remedy  at  equity  for  debts  contracted 
by  the  wives  on  the  credit  of  their  separate  estate, 
^iiis  becomes  the  more  objectionable  when  we  remem- 
ber that  it  has  been  decided  that  the  husband  is  not 
liable  when  the  goods  are  supplied  on  the  credit  solely 
of  the  wife.  In  Metcalfe  v.  Shau)  (3  Camp.  22),  where 
the  goods  were  ordered  by  the  wife  alone;  and  the 
plaintiff  took  from  her  a  promisory  note  for  the  amount 
m  her  own  name.  Lord  Ellenborough  said:  "The 
action  clearly  cannot  be  maintained  (against  the  ha«- 
band)  on  the  note,  as  the  wife  had  no  authority  from 
her  husband  to  make  it,  and,  I  think,  he  is  not  liable 
for  any  part  of  the  goods,  on  this  plaht  ground,  that 
they  were  not  supplied  on  his  credit,  and  the  plaintiff 
looked  to  the  wife  only  for  payment.  The  credit  was 
given  to  the  wife,  not  to  the  husband." 

Even  questions  arising  under  these  Acts  between  hus- 
band and  wife,  can  in  Ireland  only  be  settled  in  the 
Court  of  ChanceiT,  while  in  England  it  is  provided  by 
the  same  section  that  the  parties  shall  have  the  option  of 
going  for  relief  to  the  County  Courts.  These  inferior 
courts  in  England,  however,  Irave  an  extensive  equitable 
jurisdiction  in  other  matters,  such  as  administration, 
partnership,  and  the  like,  as  well  as  in  regard  to  the 
statutable  separate  estate.  It  must  not  be  forgotten 
that  the  effect  of  such  an  extension  to  the  similar  Irish 
Courts,  would  be  to  give  an  opportunity  for  materially 
lessening  the  Chancery  establishments. 


NOTANOA. 

BUI  to  perpetuate  testmwtw ;  parlies;  marriage  ttfitkin 

prohibited  degrees ;  &  ir  6  WUl.  IV.,  e.  54 Demurrer  to 

a  bill,  praying  for  the  examination  of  the  defendant  in 
order  to  perpetuate  his  testimony.  The  bill  alleged  th.it, 
by  the  will  of  the  plaintiff's  grandfather,  the  plaintiff 
was  now,  in  the  events  which  had  happened,  entitled  to 
the  first  estate  in  tail -male  in  certain  lands  in  the 
county  Clare,  expectant  on  the  decease  without  legiti- 
mate issue  of  the  defendant,  who  is  tenant  for  life 
thereof.  In  1823  the  defendant  married  Miss  Hnnnah 
Knox,  by  whom  he  had  three  sons  and  five  daughters. 
On  the  death  of  that  lady  the  defendant  went  through 
a  marriage  ceremony  with  her  sister,  and  has  several 
children  by  her.  Of  the  three  sons  by  his  first  wife,  one 
died  in  America  some  years  ago  unmarried,  and  the 
other  two  had  gone  abroad,  and  had  not  been  heard  of 
for  several  years,  and  were  supposed  to  be  dead.  The 
bill  alleged  that  the  plaintiff  was  apprehensive  that, 


after  the  defendant's  death,  some  person  or  persons 
might  pretend  that  he  or  they  were  the  lawful  son  or 
sons  of  the  defendant,  and,  therefore,  the  plaintiff  was 
desirous  of  having  the  defendant  examined,  and  bis 
evidence  perpetuated.  The  defendant  demnrred  to  the 
bill,  on  the  grounds  that  it  did  not  allege  that  the 
defendant  had  an  interest  in  disputing  the  plaintiff'* 
claim,  that  in  fact  the  defendant  ban  no  interest  in 
disputing  it;  that  the  testimony  sought  to  be  per- 
petuated was  not  necessary  for  the  estnblishment  of  the 
plaintiff's  claim;  and  that  the  defendant's  sons  by  his 
second  marriage  should  have  been  made  parties  to  the 
bill,  and  also  the  persons  entitled  in  remainder  expec- 
tant on  the  determination  of  the  pUintifTs  estate  taiL 

Mr.  Robertson,  in  support  of  the  demurrer Mr.  Walsh, 

Q.C.   (with  him   Mr.  Clean/),  contra Lawsor  and 

Brooke,  Lords  Commissioners,  allowed  the  demurrer 
on  the  ground  that,  prima  facie,  the  defendant's  sons  by 
his  second  marriage  were  legitimate,  and  should  have 
been  made  parties  to  the  suit,  and  have  the  opportunity 
of  establishing  their  rights,  if  tmj.  Besides,  it  did  not 
appear  from  the  bill  tint  the  defendant's  second 
marriage  tookjplace  subsequent  to  1835,  and  the  Act 
5  &  6  Will.  IV.,  c.  54,  passed  in  that  year,  to  prohibit 
marriages  within  certain  degrees  of  affinity  or  consan- 
guinity, while  it  avoided  all  marriages  within  sncii 
degrees  celebrated  subsequent  to  the  passing  of  that 
Act,  did  not  aflfect  any  such  marriage  celebrated  prior 
to  its  passing  (_Molom/  v.  Molony;  C%.,  June  1 1,  1674). 

Debtors  Ad,  1872;  debt  accruing  before  passing  of 
Act ;  rent  accruing  after,  under  an  agreement  o/*  tenmey 
exeaited  prior  to  1672 Motion,  on  behalf  of  the  plain- 
tiff*, for  liberty  to  issue  a  writ  of  ca.  sa.  on  foot  of  a 
judgment  obtained  for  £40,  being  for  a  half-year's  rent 
which  did  not  commence  to  accrue  until  after  the 
coming  into  operation  of  the  Debtors  Act,  1872,  and 
subsequent  thereto  had  fallen  due,  under  a  written 
agreement  of  tenancy  executed  prior  to  the  passing 
of  the  Act.  The  officer  had  refused  to  issue  the 
writ.  The  motion  had  been  moved  ex  parte  before 
FiTzoBRALD,  J.  fCon.  Ch.,  Aug.  28),  J.  Murray,  in 
support  of  it,  citing  re  M.,  8  Ib.  ll  T  R.  34,  77, 
when,  FrrzoBRiLD,  J.,  said  that  he  would  consider 
the  application  of  that  case,  and  directed  that  nodce 
should  be  served.  The  motion  being  now  renewed 
accordingly,  Keoph,  for  the  defendant,  applied  for  an 
adjournment.  ^itzobrai,i>,  J. — Will  anything  be 
really  gained  by  an  adjournment?  It  appears  to 
me,  at  present,  that  upon  the  authority  of  re  M.,  8  la. 
L.  T.  R.  34,  77,  the  plaintiff  is  entitled  to  issue  the 
writ.]  It  being  intimated  that  a  settlement  might  be 
come  to,  the  motion  was  adjourned  to  a  subsequent 
day,  before  which  date  the  debt  was  paid  (JKmg  v. 
Kerman;  Con.  Ch.,  Oct.  16,  1874). 

Presentment  by  Grand  Jury ;  Peace  Preservation  Act, 
1870,  s,  39  j  agrarian  crime i  amount  of  compensation; 
alteration  of  area ;  costs ^Appeal  on  behalf  of  a  rate- 
payer against  an  award  of  the  grand  jurv,  granting 
£1,200  to  Mr.  Greorge  Whiieford,  for  injuries  received 
by  him  on  May  26th,  1874,  when  an  attempt  was  made 
to  assassinate  him.  The  facts  appear  in  the  judgment 
of  the  Court— Ji  A.  Curran,  in  support  of  the  appeal, 
contended  that  there  was  no  sufficient  proof  that  the 
crime  was  of  the  diaracter  commonly  known  as 
"  agrarian,"  the  meaning  of  which  word,  as  applied  in 
the  section,  was  explained  by  the  subsequent  words, 
"  arising  out  of  any  illegal  combination  or  conspiracy." 
There  was  no  evidence  of  combination  or  conspiracy. 
The  compensation  awarded  was  excessive.  The  Court 
had  power  to  reduce  it,  and  also  to  alter  or  enlarge  the 
area  on  which  it  was  assessed.  It  was  assessed  on  the 
poorest  part  of  the  barony,  and  there  was  no  evidence 
that  the  crime  was  perpetrated  by  any  one  in  the 
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barony. —  WaUxr,  Q.C.,  contra,  contended  that  the 
Court  had  no  jurisdiction  to  extend  the  area  or  alter 
the  district  on  which  the  compensation  was  assessed. 
If  the  Court  bad  power  to  alter  the  measure  of  com- 
pensation, that  power  should  not  here  be  exercised  by 
reducing  it,  aa  the  amount  awarded  was  only  reason- 
able— Paixbs,  C.B.,  in  pronouncing  judgment,  said 
that,  bearing  in  mind  that  there  was  no  appeal  from  his 
decision,  he  had  considered  this  case  very  carefully. 
The  first  question  he  had  to  ask  himself  was,  did  tins 
crime  come  within  the  39th  section  of  the  Act  ?  What, 
then,  was  the  meaning  of  the  words  "  of  the  character 
commonly  known  as  agrarian,  or  arising  out  of  any 
illegal  combination  or  conspiracy  ?  "  It  was  urged  by 
Mr.  Curran  that  the  words,  "  or  arising  out  of  any 
illegal  combination  or  conspiracy,"  were  simply  an 
explanation  of  or  an  amplification  of  the  word 
"  agrarian."  Now,  he  could  only  observe  if  that  is  so, 
a  very  strong  term,  "  commonly  known,"  was  prefixed 
to  "  agrarian,"  because  where  such  a  term  occurs  in  an 
act  of  parliament  as  "commonly  known,"  it  is  used  for 
the  purpose  of  indicating  the  ordinary  signification  of  a 
crime  of  a  certain  known  character.  But,  further,  if 
Mr.  Curran's  argument  was  correct,  "commonly  known 
as  agrarian,  or  arising  out  of  any  illegal  combination  or 
conspiracy  "  are  synonymous,  and  he  would  be  oblieed 
to  reduce  the  words  to  that  elass  of  illegal  combination 
or  conspiracy  immediately  connected  with  land,  or  such 
matters  as  in  their  nature  are  agrarian.  In  his  opinion 
he  should  deal  with  the  words  "  of  the  character  com- 
monly known  as  agrarian  "  as  one  thing,  and  "  or  illegal 
combination  or  conspiracy"  as  something  else,  juie 
true  meaning  of  the  section  is,  "of  the  character  com- 
monly known  aa  agrarian,  or  arising  out  of  any  illegal 
combination  or  conspiracy" — the  words  following  "or" 
are  antithetical  to  the  words  which  immediately  follow 
the  word  "  crime."  If  it  were  otherwise  he  would  be 
obliged  to  strike  out  a  great  number  of  words,  and 
limit  the  operation  of  a  great  number  of  other  words. 
Mr.  Curran  argued  that  there  was  no  evidence  to  show 
that  this  was  a  crime  "  commonly  known  as  agrarian." 
In  his  (the  Chief  Baron's)  opinion  agrarian  was 
something  in  relation  to  the  occupation  of  laiul. 
Therefore,  he  had  to  consider  whether  this  was  a 
crime  of  that  character  which  is  known  to  arise  out 
of,  and  in  respect  of  the  occupation  of  land.  He 
was  sorry  to  say  that  the  history  of  the  country 
enabled  them  to  point  out  a  crime  of  that  peculiar 
class ;  and  he  might  say  this  particular  sort  of  crime 
was  not  only  in  the  contemplation  of  the  Legislature, 
but  known  to  them,  and  recognized  as  a  class  of 
crime  "  commonly  known."  He  was  bound  to  act  on 
the  evidence  only,  and,  no  matter  what  his  own  idea 
might  be,  he  felt  himself  coerced  to  the  conclusion  that 
this  was  of  that  class  of  crime  "commonly  known  as 
agrarian."  The  judge  must  be  affirmatively  satisfied 
that  the  crime  is  of  such  a  character  as  brings  it 
within  that  class.  In  this  case  it  appears  that  during 
a  considerable  number  of  years  Mr.  Whiteford  was  at 
peace  with  his  neighbours;  no  circumst^ces  were 
pointed  at  to  make  him  subject  to  enmity  by  any  one. 
Then  notices  to  quit  were  served,  ejectments  were 
brought,  the  whole  identifying  him  with  the  ownership 
of  land,  although  his  sister  was  the  owner  of  the  land. 
Tlie  ejectments  came  on  for  hearing  before  the  learned 
Chairman  of  this  county ;  decrees  were  pronounced,  but 
were  not  to  issue  till  the  land  claims  were  disposed  of. 
This  was  done  on  the  8th  of  April,  and  the  amount 
awarded  was  lodged.  In  Mr.  Wfaiteford's  evidence 
it  appeared  that  on  some  day  in  the  week  preceding 
Sunday,  the  26th  of  May,  he  stated  to  the  tenants 
he  would  require  possession  of  the  lands,  though  he  did 
not  take  possession,  on  the  25th.    The  tenants  said  they 


were  not  ready  to  givte  up  the  possession  on  that  day, 
and  after  some  controversy  on  the  subject,  Monday, 
the  27th,  was  fixed.  He  (the  Lord  Chief  Baron)  was 
very  much  struck  by  Mr.  Curran's  argument  on  the 
nature  of  this  crime ;  but  suppose  a  person  was  on  trial 
for  this  outrage,  and  it  could  be  proved  in  evidence  that 
he  had  been  in  possession  of  the  farm  for  a  length 
of  time — (these  tenants  were  in  possession) — that 
notices  to  quit  were  served  upon  them ;  ejectments  were 
brought  and  decrees  pronounced ;  that  claims  under  the 
ijand  Act  were  made,  and  that  a  certain  award  was 
made  by  the  chairman ;  and  that  on  the  day  following 
the  Sunday  the  decrees  were  to  be  executed,  the 
question  he  asked  himself  was,  could  all  these  matters 
be  projieriy  and  legally  given  in  evidence  as  a  proof 
of  motive  alleged  to  influence  this  deerl?  He  had 
no  doubt  it  would  be  evidence.  He  guarded  himself 
now  in  the  fullest  way  as  to  making  a  sug^tion  of 
guilt  against  any  person,  but  the  law  in  this  country 
assumed  that  no  crime  is  committed  for  which  there  is 
not  some  motive.  And,  casting  about  the  surroundings 
of  this  case,  and  having  regard  to  their  ordinary  know- 
ledge of  human  affairs,  on  the  evidence  here  he  should 
ask  himself  the  question,  and  himself  answer  it,  what 
was  the  motive  for  this  crime?  It  was  competent 
for  Mr.  Curran  to  give  evidence  pointing  to  some 
other  motive.  Was  it  accidental  or  malicious  ?  What 
was  the  motive  for  this  particular  crime?  He  could 
not  help  coming  to  the  conclusion,  after  the  evidence, 
that  there  was  a  motive  which  must  operate  strongly 
upon  the  minds  of  particular  persons  or  class  of  persons ; 
and,  operating  on  the  minds  of  those  persons,  what 
motive  must  have  led  to  this  dreadful  deed  being 
committed  on  the  day  previous  to  the  day  the  evictions 
were  to  take  place?  He  found  himself  coerced  to  the 
conclusion  that  this  was  of  that  class  of  crime  "  com- 
monly known  as  agrarian."  The  next  point  which  he 
had  to  consider  was  one  that,  from  the  commencement  of 
the  case,  he  had  no  doubt  about  at  alL  That  was  the 
amount  to  be  awarded  to  Mr.  Whiteford.  He  agreed 
with  Mr.  Walker  that  in  this  particular  section  the 
amount  ought  not  be  fixed  as  a  deteirent,  though  he 
thought  the  section  itself  was  intended  as  n  deterrent. 
The  amount  was  not  to  be  fixed  further  than  as  afford- 
ing fair  and  reasonable  compensati6n  under  the  circum- 
stances. On  this  point  he  would  apply  the  same  rules 
as  if  he  were  now  trying  an  action  at  the  suit  of  Mr. 
Whiteford  against  the  county,  or  some  person  respon- 
sible for  the  wrongful  act  which  resulted  m  this  dreadful 
injury — he  was  dealing  with  it  as  a  matter  in  which 
compensation  alone  was  to  be  considered.  Mr.  While- 
ford  was  in  the  prime  of  life,  and  before  this  outrage 
was  committed  upon  him  he  could  reasonably  look 
to  have  25  or  30  years  of  li£e  before  him ;  he  was  not  in 
very  affluent  circumstances,  but  was  able  to  maintain 
himself  respectably  in  the  county,  and  agunst  his 
character  or  reputation  it  was  not  possible  any  imputa- 
tion could  be  made.  All  he  (the  Lord  Chief  Baron) 
could  say  was,  if  he  found  that  man's  life  and  health 
interfered  with  in  the  way  proved  before  him,  the  only 
way  it  could  be  considered  was  as  a  matter  of  money, 
although  he  was  painfully  and  sensibly  reminded  that 
no  amount  could  compensate  him  for  the  loss  of  his  eye. 
Still  he  must  try  to  find  some  money  measure.  Then,  he 
had  to  oontider  the  question  of  actual  expense,  particu- 
larly the  medical  expenses  attending  this  injury, 
involving,  at  one  time  life,  at  all  times  the  future  health 
of  the  person  on  whom  this  cowardly  attack  was  made, 
and  to  allow  liberal  damages.  The  man  was  right  in 
employing  medical  men,  and  this  involved  an  expense 
of  nearly  £200,  in  addition  to  the  other  expenses 
incident  to  the  case — for  Instance,  the  cost  of  this 
appeal,  with  wluch  he  had  no  power  to  interfere.     All 
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these   things  considered,    he  thought  that  the  com- 
pensation awarded  was  by  no  means  exc^sive.     As 
to  the  question   of    the  area   on   which  it  was   to 
be  assessed  he  had  some  difficulty.     Upon  the  best 
consideration   he  could  give  this  secdon — though  he 
was  not  wholly  free  from  doubt— he  was  of  opinion 
that  he  had  no  jurisdiction  to  alter  this  area.     At  the 
same  time,  if  he  had   the  jurisdiction,   he   was    not 
satisfied,  with  the  absence  of  that  knowledge  which  the 
grand  jury  necessarily  must  have,  that  he  ought  to 
interfere  with  the  decision  of  the  grand  jury.    "  Such 
money  to  be  raised  ofiT  the  county  at  large,  or  the 
barony,  half-barony,  or  other  district,  at  the  discretion 
of  such  grand  jury."     There  are  two  things  pointed 
out  to  be  the  subject  of  consideration.     First,  the  sum 
of  money — which  must  be  just  and  reasonable — -and  then 
the  area  of  taxation,  which  is  left  to  the  discretion  of  the 
grand  jury.    No  person  in  the  district  has  any  special 
equity  to  be  exempted.     "  The  judge  shall  affirm  or 
make  such  presentment  for  such  sum  as  to  him  shall 
seem  fit"    It  stops  there,  and  does  not  deal  with  the 
second  matter  at  the  discretion  of  the  grand  jury.    On 
the  whole,  in  the  result  he  should  affirm  the  present- 
ment, in  die  words  in  which  it  was  made  by  the  grand 
jury,  but  he  did  not  think  he  had  power  to  give  costs. 
{KUleen.  app.,  v.    Whke/oxd,  resp. ;    Queen's  County 
Assizes,  July  11,  1874.) 


THE  CHANCELLOBSHIP  OF  IRELAND. 

All  piutiea  connected  with  the  administration  of  justice — 
the  Judges,  the  lawyers,  and  the  officers  of  the  Oourta— are 
in  a  state  of  anzioos  and  irritating  suspense,  and  the  pablic 
share  their  dissatisfaction.  They  ask  with  some  impatience. 
Where  is  the  Lord  Chancellor,  tlie  constitutional  head  nf 
the  Judicial  Bench,  who  ought  to  take  his  place  in  the 
Soperior  Court  of  this  kingdom  nt  the  opening  of  the  legal 
year !  How  long  is  the  oEBce  to  remain  in  conuuission ! 
Nine  months  have  passed  since  the  Government  took  the 
reins  of  power.  How  much  more  time  do  they  want  to 
complete  their  arrangements  for  carrying  on  the  business  of 
the  ooantry  ?  Are  we  still  to  have  a  triomvirate  enthroned 
in  the  highest  Court,  and  the  legitimate  regime  which  alone 
can  command  the  loyal  respect  and  confidence  of  the  Bar 
and  the  pablio  virtaally  deposed  t  It  in  admitted  on  every 
side  that  the  business  of  the  Court  has  been  effictently  done 
and  suitors  have  not  been  put  to  any  inconvenience ;  but 
the  fact  that  everjrthing  is  in  a  transition  state  produces  a 
reetlesN  and  discontentMl  feeling.  It  is  not  the  intoest  of 
the  political  opponents  of  the  Oovemment  to  allay  this 
irritation,  but  rather  to  inflame  it  still  more  ;  and,  perhaps, 
it  is  owing  to  thia  view  of  their  true  poUcy  that  ramours 
are  circulated  that  it  is  the  intention  of  the  English 
Ministry  to  abolish  the  office  of  Lord  Chancellor  of  Ireland 
altogether,  regardless  of  the  unpopolarity  of  such  a  measure 
in  'tUs  country.  They  affect  tu  see  in  the  continuance  of 
the  present  provisional  arrangement  a  settled  purpose  to 
familiarize  the  public  with  the  idea  of  change,  and  to 
exhibit  practical  proof  that  it  may  be  made  without  any 
injury  to  the  interaets  of  public  jostiee  and  with  manifest 
advantage  in  a  financial  point  of  view.  The  friends  of  the 
Government  find  it  difficult  to  remove  the  prejudice  which 
is  excited  by  this  exceptional  state  of  things.  There  is,  of 
course,  an  obviouii  tzplaoation  or  rzcuse ;  but  all  are  not 
willing  to  admit  its  validity.  It  is  understood  that  Dr. 
Ball,  the  Chancellor  elect,  whose  elevation  to  the  Bench, 
whenever  it  is  made,  will  be  hailed  with  universal  satisfao- 
tion,  OMiDot  yet  be  spared  by  the  Government — that  his 
aid  will  be  required  in  Parliament  to  pass  the  J  udicature 
Bill.  It  might  be  supposed  thnt  the  measurd  has 
been  sufficiently  explained,  and  that  as  it  would,  nu- 
doubtedly,  have  been  passed  last  year  if  the  Session  had 
been  prolonged  for  a  few  days,  there  will  be  no  difficulty  in 
re-introducing  it,  and,  therefure,  there  is  no  need  of  his 
services.  But  the  Bill  in  preparation  is  likely  to  be  different 
in  some  essential  respects  from  that  of  last  year.  It  will 
not  be  open  to  the  objection  that  it  is  a  servile  copy  of  the 


English  Act,  made  without  reference  to  the  distinctions 
between  the  English  and  Irish  machinery  and  praotiae  in 
Law  and  Equity,  but  specially  drawn  to  suit  the  circam- 
stancea  of  the  oonntry.  In  the  last  Bill  the  English  Aot 
was  copied  with  the  minute  exactness  of  a  Chinese  tailor 
following  the  pattern  set  before  him,  and  the  result  was 
that  it  Droved  to  be  an  uncomfortable  and  awkward  misfit. 
One  judicial  arm  was  too  long,  another  too  short,  and  the 
skirts  of  official  patronage  to  which  so  many  like  to  cling 
were  too  Btinte<i  to  satisfy  expectants.  Whether  the  new 
Bill  will  please  them  better  remains  to  be  seen,  bat  it  will 
be,  at  all  events,  made  to  measure.  Bat,  irrespective  of 
the  necessity  for  retaining  Dr.  Ball  in  Parliament,  to  pass 
the  Judicature  Bill,  there  are  other  difficulties  in  the  way 
of  his  retirement  from  office  at  present. — The  Timet. 


THE  LATE  STOCKBEOKING  CASE. 
The  legal  and  commercial  world  of  Dublin  have  been 
occupied  daring  the  last  ten  days  with  a  trial  involving 
issues  of  considerable  importance  to  larger  communities. 
The  point  in  dispute,  when  stripped  of  all  acoessniy  circum- 
stances, is  sufficiently  simple.  A  stookbmker  brought  an 
action  against  a  person  on  whose  behalf  he  had  entered 
into  large  transactions  on  the  Stock  Exchange  in  this  city 
for  the  balance  of  account,  amounting  to  mace  ttian 
£32,000  ;  and  the  claim  was  resisted  as  one  that  could  not 
be  enforced  at  law  because  it  was  a  gambling  debt  A 
statute  passed  in  the  i-eign  of  her  present  Majesty,  simpli- 
fying and  amending  the  law  on  the  snbject,  provides  that 
all  contracts  or  agreements  by  way  of  gaming  or  wagering 
shall  be  anil  and  void,  and  that  no  suit  shall  be  brought  or 
maintained  for  reouvering  any  sum  of  money  alleged  to  be 
won  as  a  wager,  and  the  counsel  for  the  defence  argued 
that  ander  thia  statute  the  olaim  of  the  plaintiff  eonld  not 
be  maintained.  It  requires  some  little  oonfnsion  of  mind 
to  guess  how  this  line  of  defence  could  be  made  to  assume  a 
plausible  iqipearanoe.  It  was  proved  by  abundance  of 
evidence,  and,  indeed,  not  contested,  that  the  plaintiff 
bought  and  sold  aooordiog  to  the  directions  of  the  defen- 
dant, and  it  was  also  allowed,  after  some  little  discussion, 
that  the  sum  claimed  might  be  taken  as  the  balance  which 
the  phuntiff  had  been  called  upon  to  make  good  through 
the  default  of  the  defendant  to  complete  the  bargains 
which  bad  been  made  on  his  account.  The  plaintiff  was, 
in  fact,  a  broker  and  nothing  more,  looking  for  his  own 
reward  to  the  commissions  he  was  entitled  to  charge  on  the 
transactions  completed  on  the  defendant's  behalf.  Under 
no  construction  of  the  words  could  it  be  said  that  the  suit 
was  brought  to  recover  "a  sum  of  money  alleged  to  be 
won  upon  any  wager ;"  and  if  the  action  failed  at  all,  it 
mast  have  failed  on  the  ground  that  the  contract  of  agency 
between  the  broker  and  the  defendant  was  "a  contract 
by  way  of  gaming  or  wagering."  And  this  seems  to  have 
been  the  argument  of  the  defendant's  counsel.  It  was 
clear  enough  that  the  defendant  was  simply  gambling  in 
the  orders  he  gave  for  purchases  and  sales  uf  the  several 
stocks  in  which  he  dabbled,  and  it  b  no  more  than  a 
reasonable  conclusion  that  the  plaintiff  must  have  been 
aware,  soon  after  his  acquaintance  with  the  defendant,  if 
not  at  fint,  that  the  defendant  or  the  persons  fur  whom  he 
said  he  was  acting  were  simply  gambling.  He  or  they 
speculated  for  a  rise  or  speculated  fur  a  fall,  and  varied 
their  speculations  from  day  to  day,  and  almost  from  hour 
to  hour— their  conduct  being  like  that  of  scores,  perhaps 
hundreds,<or  other  persons  who  daily  seek  gain  and  excite- 
ment from  the  variations  of  prices  on  the  Stock  Exchange. 
But  a  broker  who  acts  as  the  agent  of  such  persons,  even  if 
thoroughly  aware  of  their  motives  and  hupes,  dors  not 
enter  into  "a  contract  by  way  of  gaming  or  wagering" 
with  them  ;  he  does  not  gain  what  they  lose,  and  lose  wliat 
they  gain  in  the  bargains  he  concludes  for  them  ;  and  the 
utmost  that  can  be  said  is  that  be  acta  as  an  agent  to 
facilitate  their  gambling,  junt  as  a  porter  might  who  carried 
their  messages  for  them.  A  good  deal  might,  perhaps,  be 
said  in  favour  of  extending  the  law  so  as  to  prevent  any 
person  £rora  recovering  money  which  he  fass  been  obliged  to 
pay  on  account  of  anutber  in  pursuit  of  a'contraot  entered 
into  by  him  on  behalf  of  that  other  if  he  has  reason  to 
believe  that  the  transaction  was  in  its  conception  a  mere 
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gunbling  BpeouUtion,  but  the  law  does  not  ftt  present  aim 
St  such  Btiingency.  It  does  not  B»y  that  6very  contract 
with  a  gambler  enabling  bim  to  gamble  or  sustaining  him 
in  gambling  shall  be  void,  but  that,  where  a  gaming  or 
wagering  contract  in  made,  the  winner  shall  not  be  helped 
by  the  law  to  recover  his  gains.  The  hesitation  of  the 
Dublin  Jury  to  arrive  at  a  verdict,  lasting  nearly  eight 
hours,  may,  perhaps,  be  interpreted  to  indicate  an  opinion 
en  the  part  of  some  of  them  that  the  law  ought  to  go  to  the 
length  we  have  bypotbetically  suggested,  but  in  the  end 
tbey  were  content  to  take  the  law  as  it  stands,  and  found  a 
Terdiot  for  the  plaintiff  for  the  sum  diimed.— The  Tunes. 

ANOTHER  8TOCKBROKING  CAUSE  CSLEBRE. 

The  Freeman  understands  that  a  financial  case,  rivaUing 
if  not  exceeding  in  interest  the  great  suit  of  Cracroft  v. 
Smith,  may  soon  form  the  subject  of  judicial  icquiry.  The 
parties  are  all  resident  in  Dublin,  and  the  briefs  are,  we 
aire  told,  alrrady  printed.  The  case,  if  it  ever  comra  to 
trial,  will  give  the  public  soma  idea  of  the  extent  to  which 
"  speculation  "  on  the  Stock  Exchange  may  be  carried,  even 
with  limited  "capital."  The  transactions  which  will  be  the 
subject  of  the  suit  amount  in  all  to  some  millions  of  "  pur- 
chases "  and  "sales;"  and  questions  of  "contango," 
"  brokerage,"  and  rights  of  foreclosure  of  great  interest  may 
be  expected  to  be  diKussed, 


IRISH  LAW  STUDENTS. 
During  the  present  legal  term  an  alteration  which  will 
affect  the  Irish  Law  Students  eating  dinners  in  England  will, 
it  is  said,  be  put  in  force  for  the  first  time.  The  new 
regulation  will  make  it  compulsory  that  Irish  students 
•hall  pass  at  least  one  examination  in  England.  The  object 
of  this  is,  of  course,  to  make  the  ration  d'etre  of  students 
from  Dublin  attending  the  English  Inns  at  all  more  apparent 
and  important.  In  the  hope  of  getting  through  the  necessary 
number  of  dinners  before  the  new  order  is  officially  published, 
large  bodies  of  King's  Inn  students  are  now  putting  in  an 
appearance  at  the  Temple  and  Lincoln's  Inn. 

LAW  APPOINTMENTS. 
It  was  generally  rumoured  in  the  Hall  and  the  Library 
on  Thnrtday  that  both  the  Attorney  and  the  Solicitor- 
Geneml  were  about  to  be  at  once  advanced  tu  the  Bench, 
Dr.  Ball  becoming  Lord  Chancellor,  and  Mr.  Ormsby 
Judge  of  the  Landed  Kstate^i'  Court.  It  was  even  since 
said  that  the  officials  of  the  Landed  EKtates'  Court  had 
received  an  intimation  to  the  effect  that  from  an  early  date 
two  judges  would  preside  in  that  court.  Should  tbese 
rumours  be  accurate,  it  is  said  in  some  quarters  that  Mr. 
David  Plunket,  Q.C.,  M.P.,  would  succeed  to  the  Attorney- 
Generalship,  an  appointment  which  would  secure  for  the 
Government  the  assistance  of  an  experienced  and  distin- 
guished parliamentarian  with  a  safe  sent  in  the  House.  It 
will  be  remembered  that  when  the  Government  first  acceded 
to  power,  Mr.  Plunket  was  offered  the  Solioitor-Generalslup, 
and  declined  the  post.  Should  he  become  Attorney-General, 
Mr  May,  the  Law  Adviser,  will  become  Solicitor-General, 
while  the  Law  Advisership  will  probably  fall  to  Mr.  Gibson, 
Mr.  Falkiner,  or  Mr.  James  Hamilton.  We  give  those 
rumours  for  what  they  are  worth,  without  pledging  ourselves 
to  their  accuracy. — Freeman. 

THE  LODGER  FRANCHISE. 
Revising  barristers  are  in  conflict  on  a  question  wfaioh, 
measured  by  the  number  of  persons  whom  it  affects,  is  uf 
considerable  importance.  It  relates  to  the  construction  to 
be  put  upon  the  section  of  the  Reform  Act  of  1867,  by 
which  the  lodger  franchise  is  conferred.  At  a  recent 
sitting  of  the  Registration  Court  for  the  borough  of  Green- 
wich, the  revising  barrister,  Mr.  Phillips,  delivered  judg- 
ment 00  a  claim  in  which  the  meaning  of  this  section  vras 
brought  directly  under  examination.  The  claimant  held 
as  tenant  three  rooms  in  a  house  wholly  let  out  in 
•epamte  apartments,  the  landlord  not  residing  on  the 
premises,  nor  in  any  way  retaining  to  himself  the  general 
control  of  the  bouse  and  the  outer  door ;  and  the  tenant 
having  claimed  for  these  three  rooms  as  for  lodgings  occu- 
pied bj  him  as  a  lodger,  the  only  question  to  be  considered 


was  (the  value  and  period  of  oooupation  being  sufficient) 
whether  he  had  or  had  not  occupied  the  lodgings  "as  a 
lodger."  The  revising  barrister,  in  the  ooune  of  a  careful 
judgment,  observed  that  the  word  "lodger"  had,  by  a  oourse 
uf  decisions  extending  over  a  series  of  years,  acquired  a  pre- 
cise legal  meaning— that,  namely,  of  a  penon  who  has,  by 
agreement  with  the  owner  uf  a  house  (bis  landlord),  the  use 
and  enjoyment  of  one  or  more  rooms  in  the  house,  the  legal 
possession  being  in  the  landlord.  The  question,  then,  in 
the  case  was  whether  the  word  lodger  in  the  4th  section  of 
the  Act  of  1867  (under  which  the  chum  was  preferred)  was 
used  in  its  ordinary  legal  meaning,  or  in  a  new  and  more 
extended  one.  He  was  of  opinion  that  it  was  there  used  in 
the  former  sense.  The  Act  provides  that  any  part  of  a 
house  occupied  as  a  separate  dwelling,  and  separately  rated 
shall  be  a  dweiling-house,  and  thereby  points  to  the  case  of 
a  person  being  entitled  to  vote  as  an  inhabitant  householder 
for  part  of  a  house.  Then  the  same  Act  introduces  the 
lodger  franchise  in  contradistinction  to  that  of  the  inhabi- 
tant householder,  and  forming  a  different  subject-matter  of 
qualification ;  and  the  only  mode  of  giving  effect  to  this 
distinction  was  to  take  the  word  "lodger'  in  its  ordinary 
legal  sense.  In  this  sense  the  claimant  was  not  a  lodger, 
the  legal  possession  of  the  rooms  being  in  bim,  and  not  in 
his  landlord.  The  claim  was,  therefore,  disallowed  ;  and 
without  hazarding  any  opinion  on  this  decision,  it  cannot 
but  be  noticed  that  the  opposite  ruling  would  have  had  the 
effect  of  very  widely  extending  the  lodger  fnuicfaise,  inas- 
much as  in  that  case  there  would  seem  to  be  nothing  to  pre- 
vent any  tenant,  at  all  events  of  a  portion  of  a  house,  who, 
being  entitled  to,  has  omitted  to  qualify  himself  for,  the 
householder  franchise,  from  claiming  to  be  registered  as  a 
lodger.  However,  an  opposite  decision  to  that  of  Mr. 
Phillips  has  lately  been  deUveied  in  another  of  the  revising 
courts,  and  ^it  is  to  be  hoped  that  the  question  may  be 
fiaally  settled  by  a  case  taken  to  the  Court  of  Common 
Pleas.— /><»«  MaU  Gazette. 


COURT  OF  QUEEN'S  BENCH. 

Jajceb  Castwbll,  Appellant;  Joskfh  Dowlimo, 

Respondent. 

In  this  matter  a  summons  has  been  issued  at  the  suit  of 
Joseph  Dowling,  a  constable  of  the  B  division  of  Metro- 
politan Police,  against  Mr.  James  Cantwell,  proprietor  of 
the  Star  aud  Garter  Hotel,  D'Olierstreet,  for  having,  on  the 
24tb  February,  1874,  kept  his  house  open  for  the  sale  of 
intoxicating  liquors  between  the  hours  of  eleven  and  twelve 
o'clock  at  night.  The  information  of  the  constable  was  that 
on  the  occasion  in  question  he  found  twentgr-six  persons 
sitting  at  different  tables,  most  of  them  having  drink  before 
them.  Mr.  Cantwell  said  that  these  persons  were  either 
lodgers  in  the  house  or  were  bonajide  travellers.  On  the 
hearing  of  the  summons  it  was  found  that  eleven  of  the 
parties  were  actually  lodgers,  that  five  or  six  others  were 
bona  fide  travellers,  and  no  evidence  was  given  respecting 
the  remainder.  Mr.  Woodlock,  under  the  circumstances, 
convicted  Mr.  CaotweU,  and  imposed  a  penalty  of  £1,  but 
consented  to  state  a  case  for  the  opinion  of  the  Court,  In 
this  case  Mr.  Woodlock  said  he  found  that  every  reasonable 
precaution  was  taken  by  Mr.  Cantwell  to  exoiuJe  all  persons 
who  were  not  either  lodgers  or  bona  fide  travellers,  and  that 
both  he  and  his  employee  believed  that  those  in  the  house 
belonged  to  either  category.  The  questions  submitted  for 
the  conindenition  of  the  Court  were — Does  the  onus  of  proof 
lie  on  the  hotel-keeper  to  prove  that  all  persona  found 
drinking  after  closing  b  nn  are  either  lodgers  or  bona  fide 
travellers ;  and,  secondly,  is  the  bona  fide  belief  that  all 
persons  to  whom  intoxicating  drink  was  supplied  after 
closing  hour  were  either  lodgers  or  bomafide  travellers  a 
sufficient  answer  to  the  summoDS  t 

Mr.  Heron,  Q.C.  (instmcted  by  Mettn.  Ennii  and  So»), 
now  appeared  to  move  that  the  conviction  be  quashed. 

The  Solicitor-General  (instructed  by  Mr.  W.  Lane  Joynt, 
Solicitor  to  the  Crown  and  Treasury)  said  he  had  con- 
sidered the  matter,  and  was  prepared  to  consent  that  the 
conviction  should  be  qnaxhed,  without  costs.  I'he  offence 
could  never  arise  under  the  new  Licensing  Act,  inasmuch  aa 
the  hotel-keeper  would  be  privileged  if  he  gave  drink  to 
lodgers  or  bona  fide  travellers. 
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Mr.  Jnstice  FrrzocBALD. — After  having  made  bona  Jid* 
inquiriea  ? 

SUieit»r-Oeneral.  —Yen. 

Mr.  Jostioe  FmomALD.— >And  having  a  boitafide  belief 
in  the  result  of  these  inqairies  1 

SUieUor-OattraL — Yea  ;  and  so  Mr.  Woodlook  has  found 
ill  this  matter.  The  present  enaotment,  it  strikes  me, 
would  not  leave  a  man  open  to  a  prosecution  under  the 
oiroumstanoee  disclosed  here.  We,  therefore,  oonsent  that 
the  oonviction  shall  be  quashed. 

Mr.  Justice  FiTzaBBAJLD. — It  must  be  the  aot  of  the 
Crown,  and  not  tkat  of  the  Court.  I  shall,  oertainl;, 
never  be  a  party  to  quashing  a  oonviction  which  I  believe 
to  be  light. 

Solieitor-GenenU.—tli  ia  the  act  of  the  Crown  certainly. 
We  do  not  think  the  oircnmstanoes  would  constitute  an 
offence  under  the  new  Aot. 

Mr.  Justice  O'Bbikh. — Perhaps  the  better  course  would 
be  to  allow  the  case  to  be  struck  out  of  the  list. 

Lord  Cbiif  Jubtioe. — But  if  it  be  struok  out  the  con- 
viction will  stand. 

8olwitor-Otna-aL — Well,  if  your  Lordships  please,  I  will 
open  the  ciroumstanoes  of  the  case. 

Mr.  Justice  FiTZOBBAUJ.— .There  is  no  necesaitr.  If 
you,  representing  the  Crown,  state  to  the  Court  that,  having 
considered  the  matter,  you  have  come  to  the  conclusion  that 
the  0(ntviction  may  be  quashed,  the  ofBoer  will  record  the 
coosent,  and  the  older  will  go. 

The  oonviction  was  then,  by  content,  declared  quashed, 
without  oost& 
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UKPUNCTUAliITY. 

Bsci^a  y.  the  Qbbai  Webtsbb  EUv.nAT. 

At  the  Reading  County  Court,  October  21,  in  the  case  of 
"  Becke  v.  the  Great  Western  Railway,"  tried  before  Mr. 
H.  I.  StuDOT,  in  which  the  plaintiff  appeared  in  person,  Mr. 
Wightman  Wood  being  counsel  f<ar  the  defendants,  the 
following  judgment  w«w  delivered  by  the  Judge  : — 

"This  is  an  action  tried  by  me  at  the  July  Court,  or 
previouHly  tathe  vacation  in  August,  upon  which  I  reserved 
my  j  udgme  nt  until  the  September  Conn,  and,  at  the  request 
oif  the  defendants'  counsel,  I  farther  postponed  it  uutiL  the 
October  Court.  The  plaintiff  who  is  a  solicitor,  is  treasurer 
of  the  County  Court  of  Henley  and  other  places,  sued  the 
defendants  fur  6s.  6d.,  the  ezpeuse  of  a  conveyance  from 
Twyford  to  Henley,  which  the  plaintiff  incurred  in  conse- 
quence of  the  defeudaots'  non-performance  of  a  conttact  by 
them  to  convey  him  from  Beading  to  Henley  by  a  certain 
train.  The  fauta  to  which  the  plaintiff  deposed,  or  which 
were  admitted,  are  as  follows : — On  Tuesday,  the  Sth  of 
May,  the  plaintiff  took  a  first-clans  ntum  ticket  from 
Beading  to  Henley  by  the  train  timed  by  the  defendants' 
tables  to  arrive  at  Beading  at  10.25,  and  to  leave  Reading 
at  10.80;  to  arrive  at  Twyford  at  10.40,  and  to  leave 
Twyford  at  10.45,  and  arrive  at  Henley  at  11  a.m.  The 
train  arrived  at  Heading  punctually  at  10.25,  but  did  not 
leave  Beading  till  1Q.39„  so  that  it  was  detained  at  Beading 
nine  minutes  beyond  its  proper  time.  On  arriving  at 
Twyford,  the  plaintiff  found  that  the  truin  at  Henley  had 
jiut  left,  and  there  was  no  other  train  for  an  hour.  He  took 
a  fly  and  got  to  Henley  in  about  half  an  hour.  The  delay 
at  Beading  was  occasioned  principally  by  the  want  of 
porters  to  put  luggage  into  the  train.  'The  train  was  a  very 
light  one,  the  plaintiff  being  the  only  fimt-claas  passenger. 
The  plaintiff  had  frequently  witnessed  delays  at  the 
Beading  and  other  stations  on  the  defendants'  Una  occa- 
sioned by  the  same  cause.  The  plaintiff  admitted  that  he 
was  cognizant  of  a  notice  which  the  defendants  pre&zed  to 
their  time-tables,  and  that  he  purchased  his  ticket  subject 
to  such  notice  and  to  a  regulation  identical  with  such  notice 
contained  in  the  several  regulations  of  the  company.  Such 
notice  and  regulatiim  are  in  tlie  following  terms: — 'The 
published  train-bills  of  this  company  are  only  intended  t» 
fix  the  time  at  which  passengem  may  be  certain  to  obtain 
their  tickets  for  any  journey  from  the  various  stations,  it 
being  understood  that  the  trains  shall  not  start  from  tliem 
before  the  appointed  time,  but  the  directors  give  notice  that 


the  company  do  not  undertake  that  the  trains  shall  start  cr 
arrive  at  the  time  specified  in  the  bills,  nor  will  they  ba 
aoconntabls  for  any  loss,  inconvenience,  or  injury  which 
may  arise  from^  delay  or  detention,  unless  upon 
proof  that  such  loss,  inconvenience,  injury,  delay, 
or  detention  arose  in  consequence  of  the  wilful  mis- 
conduct of  the  compsoy's  servants.  The  granting  oi 
through  tickets  to  places  off  the  company's  lines  ia  an 
arrangement  made  for  the  greater  oonvenienoe  of  the  pnUie, 
but  the  company  will  not  hold  themselves  responsible  for 
any  delay,  detention,  or  other  loss  or  injury  whatsoever 
arising  off  their  linos,  or  from  the  aots  or  defaults  of  other 
parties,  nor  for  the  cortectneaB  of  the  times  over  other  line* 
or  companies,  nor  for  the  arrival  of  this  oompany's  own 
trains  in  time  for  the  nominally  corresponding  trains  of  any 
other  company.  Passengers  booking  at  intermediate  sta- 
tions can  only  do  so  conditionally  upon  there  being  room  in 
the  train.'  The  defendants  declined  to  call  any  evidence, 
and  contended,  firstly,  that  the  contract  in  question  waa 
not  broken,  inasmuch  as  it  did  not  bind  the  defimdaota  to 
convey  the  plaintiff  to  Henley  at  any  given  time,  but  only 
within  a  reasonable  time,  and  that  if  the  plaintiff  had 
waited  and  proceeded  by  the  next  train  they  would 
have  conveyecl  him  there  within  a  reasonable  time ;  and, 
secondly,  that  if  the  contract  was  broken,  the  defendants 
were  not  liable,  because,  in  order  to  render  them  Uable,  the 
plaintiff  was  bound  by  the  above  regulation  to  show  tbnt  the 
delay  arose  from  the  wilful  misoonduct  of  the  company's 
servants,  and  that  be  had  failed  to  do  sa  On  both  sides  It 
waa  intimated  that  the  case  was  brought  l>efore  me  for  the 
pur|>ose  of  bringing  it  before  the  Court  of  Appeal,  so  as  to 
settle  the  important  question  of  the  liabilities  of  rulway 
companies  as  carriers  of  passengers  for  delays  upon  their 
lines,  which  has  lato^  been  so  frequently  raised  in  County 
Courts.  It  is  now  exactly  a  year  since  Mr.  Forsyth  brought 
his  action  against  the  present  defendants — ^the  Great 
Western  Railway  Company— in  this  court,  in  whidi  he 
proved  that  a  train  in  which  he  had  travelled  had  been  pre- 
vented from  arriving  at  Beading  at  the  time  specified  in  the 
toble  by  repeated  and  oonsiderabla  delays,  apparently 
without  any  reasonable  cause,  and  I  then  held  that  the 
drfendanbB  were  bound  to  show  reasonable  cause  fur  suok 
delays,  which  the  defendants  failed  to  do,  and  I,  therefore, 
gave  judgment  in  favour  uf  the  plaintiff,  with  liberty  to  the 
defendants  to  appeal ;  but,  unfortunately,  tbey  neglected  to 
comply  with  the  rules  of  the  Court  relative  to  appeals,  and 
lost  the  opportunity  which  was  then  afforded  to  them. 
Smce  then  similar  actions  have  been  brought  in  several  of 
the  County  Couits,  and  I  believe  that  all  my  learned 
brethren  befoie  whom  such  oases  have  come,  with  the  excep- 
tion of  the  learned  judge  of  the  Bath  County  Court,  Mr. 
Caillard,  have  taken  the  same  view  which  I  did,  and  that 
in  every  case  liberty  of  appeal  has  been  given,  but  that  no 
appeal  has  yet  been  brought.  The  present  case  is  certainly 
not  nearly  su  strong  a  case  of  delay  and  apparent  neglect  as 
Mr.  Forsyth's,  and  there  is  also  a  distinction  between  the 
two  cases,  inasmuch  as  Mr.  Forsyth's  oontraot  with  the 
company  was  subject  to  a  different  notice  and  r^ulation 
from  that  which  is  now  contained  in  the  tables  uf  the  defen- 
dant, and,  in  point  of  fact,  the  notice  and  regulation  wens 
altered  by  the  defendants  immediately  after  the  deoision  of 
Mr.  Forsyth's  case  with  a  view  of  further  restricting  their 
liability.  Such  alteration  consisted  in  omitting  the  follow- 
ing words  I — '  Every  attention  will  be  paid  to  insure 
punctuality  so  far  as  practicable,'  which  were  prefixed  to 
the  notice,  and  the  addition  to  the  stipulation  that  they 
will  nut  be  ^sponsible  for  delays  or  detention  to  the  following 
wurds  : — <  (jnless  upon  proof  that  such  delay  or  detention 
arose  in  consequence  of  the  wilful  misconduct  of  the  oom> 
pany's  servanta.'  Beserving  fur  the  present  the  oonsidera* 
tion  of  the  validity  and  operation  of  the  notice  and  reguli^ 
tion  as  altered,  I  will  oonsider,  fir&tly,  the  contention  uf  the 
defendants  that  the  contract  between  them  and  the  plaintiff 
was  merely  to  convey  him  to  Heidey  in  a  reasonable  time, 
and  thnt  tlie  contract  was  not  broken  by  the  delay  at  Twy- 
ford, inasmuch  as  there  was  another  train  to  Henley  at  the 
expiration  of  an  hour,  which  would  have  conveyed  him 
there  in  a  reasonable  time.  Now,  I  at  once  conoede  that 
tlie  contract  between  the  defendants  and  the  plaintiff  was  to 
convey   the  latter  to  Henley  in  a  reaaooabia  time.      Sooli 
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WM  the  lUbility  of  canrien  of  paasoDgerB  at  (Jonimon  Law, 
Md  Railway  Uompanioi  have  only  the  same  liabilities. 
This  is  ezptMaly  declared  by  the  89th  sectioa  of  the  Rail- 
way Claaiea  Act,  1845  (which,  I  presume,  is  incorporated  in 
the  Oreat  Western  Railway  Act ;  at  all  events,  bo  far  as 
the  Henley  Branch  Railway) ;  but,  independently  of  that 
dause,  I  dio  not  think  that  Railway  Companies  would  be 
farther  liable  than  other  carriers  of  passengers  at  Common 
Law.  What,  then,  is  the  liability  of  oarriers  of  passengers 
at  Common  Law  I  Idimply  to  use  all  reasonable  means  to 
oonvey  passengers  to  their  destinations  in  the  reasonable 
timea  which  they  have  expressly  fixed  on,  which,  if  not  so 
fixed,  juries  may  dutermine.  Before  the  introduction  of 
railways  there  were  frequently  ooach  proprietors  who  agreed 
to  penorm  their  promises  in  so  many  hours,  and,  therefore, 
to  use  eveiy  reasonable  means  and  diligence  for  that  pur- 
poto,  and  if  by  reason  of  their  neglect  of  such  means  or 
want  of  such  diligence  they  failed  to  complete  their  oon- 
tracts,  there  can  be  no  doubt  that  actions  must  have  lain 
against  them.  Of  oourse,  the  condition  of  the  roads,  which 
were  not  under  their  oontrol,  and  many  other  circum- 
stances, and  especially  sudden  accidents,  wonld  have  been 
valid  defences  to  such  aotiona^  and  therefore  they  were  often 
very  difficult  to  try.  Moreover,  the  proprietors  seldom  if 
ever  entered  into  these  special  contracts  as  to  time  excepting 
when  there  was  great  oompetition,  and  then  they  used  their 
best  endeavours,  as  did  also  their  servants  (who  were  often 
■Umolated  by  a  system  of  premiums  or  fines),  to  perform 
these  cnntracts  with  the  greatest  exactitude.  Actions  for 
the  breach  of  such  contracts  were  consequently  very  rsre, 
and  I  have  not  been  able  t»  find  a  report  of  any  oase  of  the 
kind.  In  most  cases,  however,  the  coach  proprietors  merely 
ocotraoted  to  oonvey  the  passenger  to  a  partieular  place, 
without  specifying  any  time,  and  were  only  bound  to  per^ 
form  their  contract  within  a  reasonable  time,  which,  as  I 
have  already  said,  was  fpr  a  jury  to  determine,  regard  being 
kad  to  all  the  oiroumstances  of  the  case.  Railway  companies, 
en  the  other  hand,  have  invariably  fixed  their  own  times  of 
arrival,  and  thereby  fixed  what  are  reasonable  times,  and  if 
they  ^1,  from  want  of  due  diligence,  to  perform  their  con- 
tract*, I  think  that  they  are  cleigrly  liable  in  the  same 
manner  as  coach  proprietors  under  similar  contracts. 
Having  the  absolute  oontrol  of  their  Unes,  and  their  lines 
b«ng  less  liable  to  be  affected  by  the  weather  than  the 
roads,  they  have  in  these  respects  much  less  difficulty  in 
performing  their  express  contracts  thau  coach  proprietom. 
On  the  other  hand,  they  are  open  probably  to  more  nume- 
rous and  serious  accidents  as  to  their  engines  and  carriages 
than  the  ooach  proprietors  were  as  to  their  coaches  and 
horses.  But,  however  this  may  be,  the  effect  of  weather  on 
the  lines  and  accidents  of  many  kinds  will,  doubtless,  con- 
stitute valid  defences  to  actions  brought  against  them,  as 
they  did  against  actions  brought  against  ooach  proprietors 
under  similar  mrcumstanoes.  in  the  case  of '  Denton  v.  the 
Oreat  Southern  Railway  Company,'  6  'Ellis  and  Ellis',  865, 
the  Conrt  of  Queen's  Bench  decided  that  the  publication  of 
time  tables  amoimted  to  an  express  promise  to  run  trains  to 
the  places  and  at  the  times  stated,  and  Mr.  Sergeant 
Wheeler,  the  learned  Judge  of  the  Marylebone  County 
Court,  in  his  elaborate  judgment  in  the  case  of '  Turner  v. 
the  Great  Western  Kailway,'  last  May  (reported  in  the 
Omntf  Court*  ChrmieU,  4  N.S.,  387,  and  also  in  the  Lav 
Tima  and  Xow  Jommal),  observes  with  regard  to  railway 
companies, '  that  the  question  of  reasonable  time  is  no  longer 
left  st  lar);e,  but  is,  in  fact,  fixed  by  the  companies  them- 
■elveii,  subject  of  course  to  accidents  which  reasonable  care 
eould  not  provide  against.'  In  the  present  oase  it  is  quite 
dear  that  the  absence  of  porters  at  the  Reading  Station, 
which  reasonable  care  mij^ht  (as  far  as  appears)  have  pre- 
vented, uocasiooed  the  detenliun  of  the  plaintiff  atTwyfurd, 
and  as  he  was  able  to  procure  a  conveyance  by  which  he  got 
to  Henley  subatantially  half  an  hour  sooner  than  the  railway 
company  were  prepared  to  convey  him  by  the  next  train, 
I  think  that  be  was  justified  in  hiring  it,  and  that  (subject 
to  the  next  question)  he  is  entitled  to  recover  its  cost  against 
the  defendants.  The  next  question  which  remains  for  me 
to  consider  is,  whether  the  notice  and  regulation  .contained 
in  the  defendants'  tables  deprive  the  plaintiff  of  his  right  to 
recoVPT against  the  defendants.  Mow,  this  notice  and  tega- 
lation  as  altered  came  before  the  learned  Judge  of  the 


Marylebone  Couu^  Court  in  the  case  i  have  already 
referred  to,  and  he  there  commented  upon  it  so  fully  and 
so  ably  that  I  cannot  do  better  than  quote  his  remarks. 
Referrmg  to  the  notice  and  regulation  which  came  before 
me  in  Mr.  Forsyth's  case,  he  observes  : — 

"  'The  company's  notice  of  August  commenoed  with 
these  words, — "Every  attention  will  he  paid  to  insuM 
punctuality  as  far  as  practicable."  This  really  is  all  that 
the  law  requires.  "  But,"  continued  the  notice,  "  the 
directors  do  not  undertake  that  the  trains  shall  arrive  at 
the  time  specified  in  the  time  table."  Here  I  may  remark 
that,  irrespective  of  any  notifioaiiim  by  the  company,  the 
law  does  not  imply  any  such  undertaking,  its  requisitions 
being  simply  that  tbeni  shall  be  no  failure  of  punotuality  for 
want  of  reasonable  care  and  diligence.  The  notice  then 
adds,  "  Nor  will  the  directors  be  accountable  for  any  loss, 
inconvenience,  or  injury  which  may  arise  from  delay  or 
detention,"  and  subject  to  their  paying  every  reasonable 
attention  they  would  not  be  accountable  for  the  conse- 
quences of  any  delay  or  detention.  Since  August  the 
notice  has  been  materially  changed.  The  passage  about 
paying  every  attention  to  insure  punctuality  is  omitted,  and 
the  compaoy  expressly  promise  nothing,  but  the  omission 
is  immaterial,  because  what  they  do  not  promise  the  law 
implies  agamst  them.  The  next  change  is  the  addition  to 
the  stipulation  that  they  will  not  be  responsible  for  delay, 
in  the  words,  "  unless  upon  proof  that  it  arose  from  the 
wilfiil  misconduct  of  their  servants."  Upon  the  faith  of 
their  present  notice,  the  defendants  contend  In  effect  that 
tiiey  are  unfettered  as  to  timea  of  starting  and  arrival,  not- 
withstanding their  time-tables,  in  the  absence  of  proof  of 
wiliiil  misconduct  on  the  part  of  their  servants.  To  such 
a  proposition  it  is  somewhat  diilicalt  to  listen  with 
patience.' 

"In  1870  in  the  case  of  '  Buckmaster  v.  the  Oreat 
Eastern  Kulway  Company,'  2S  Law  Joitmal,  Exchequer 
471,  which  was  an  action  for  damages  sustained  by  the 
plaintiff  by  reason  of  the  company  not  starting  a  train  ax 
advertised  io  their  time-biUs,  and  in  which  the  plaintiff 
obtained  a  verdict.  Baron  Martm  said  that  it  whs  mere  non- 
sense for  companies  to  say,  as  in  effect  the  company  in  that 
case  bad  aaid,  — '  We  will  be  guilty  of  any  negligence  we 
think  fit,  and  we  will  not  be  responsible;'  and  with  respect 
to  the  notice  in  this  case  the  learned  Judge  of  the  Maryle- 
bone County  Court  thus  concludes  : — 'I  am  of  opinion  that 
it  is  ultra  vira  so  far  as  it  professes  to  attach  to  the  right 
of  travelling  on  their  own  line,  the  condition  that  the  com- 
pany will  not  be  responsible  for  any  shortcoming^  of  their 
servants  not  a  i  oonting  to  wilful  misconduct,  whatever  that 
term  may  mean.'  In  this  view  as  to  invalidity  of  the  stipu- 
lation in  question  I  fully  concur.  It  seems  to  me  to  be  a 
monstrous  proposition  that  the  railway  companies,  who  are 
bound  by  their  special  Acts  and  the  Railway  Clauses  Con- 
soUdation  Act,  1845,  sea  86,  to  carry  passengers  at  rates 
fixed  within  certain  limits,  should  be  able  to  affix  to  their 
oontraots  with  the  pasaengeii  a  stipnUtion  which,  if  valid, 
would  deprive  the  passengers  of  their  common  law  right  to 
the  performance  with  due  diligence  of  the  company's  con- 
tract with  them.  There  is  one  other  remark  1  would  wish 
to  add — vis,,  that  the  restriction  as  to  the  company's 
liability  for  not  corresponding  with  other  trains  contained 
in  the  notice  and  r^ulation  in  question  only  extends  to 
oases  where  their  trains  fait  to  correspond  with  trains  of 
other  companies,  and  not  with  other  trains  of  their  own, 
which  is  the  present  case.  Having  stated  my  opinion  as 
to  the  liability  of  the  company  at  common  law  and  of  the 
invalidity  of  the  above  notice  and  regulation,  so  far  as  it 
restricts  such  liability  in  the  present  case,  it  still  remains 
fur  me  to  consider  the  last  point  raised  by  the  defendants, 
viz. : — Whether,  if  the  notice  and  regulation  were  valid, 
and  the  plaintiff  was  bound  by  it  to  show  wilfiil  misconduct 
on  the  piwrt  of  the  defendants'  servants,  he  has  shown  it  in 
the  present  case ;  in  other  words,  whether  the  absence  of 
the  porters  through  their  own  fault,  or  by  the  orders  of 
superior  servants  of  the  company,  was,  under  all  the  circum- 
stances of  the  present  case,  in  point  of  law,  '  wilful  miscon- 
dnct,'  and  I  think  with  some  doubt  that  it  ought  to  be  so 
held ;  and  on  this  point  I  wish  to  refer  once  more  to  the  judg- 
ntent  of  thitlearoedjudgeof  the  Marylebone  County  Court,  in 
'Turner  v.  the  Oreat  Western  Railway  Company,'  and  the 
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authurities  therein  cited  >s  to  the  legal  interpretation  of  the 
words  '  wilful  miaoonduct.'  The  only  case  that  I  am  aware 
of  that  militateg  against  my  view  ie  that  of  '  Rnsaell  v.  the 
Great  Weatem  Railway  Company'  {County  CovrU  Chrmacle, 
vol.  4,  N.8.,  p.  885),  before  the  learned  Judge  of  the  Bath 
County  Court — to  whom  I  have  already  referred — in  which 
he  h«la  that  the  altered  notice  or  regulation  was  valid  and 
operative  to  reatriot  the  defendants'  liability  to  cases  of 
proved  wilful  misconduct  on  the  part  of  their  servants,  but 
from  what  I  have  said  it  will  be  seen  that  I  cannot  concur 
in  bis  view.  Upon  the  whole,  I  am  in  favour  of  the  plain- 
tiff on  all  the  points  of  law  and  facts  involved  in  this  case, 
and  a  verdict  will  therefore  be  entered  for  the  plaintiff  for 
the  amount  claimed,  with  coats,  and  with  liberty  to  the 
defendants  to  appeal  within  one  month. 


We  understand  that  the  Great  Western  Bailway  Com- 
pany have  complied  with  the  preliminary  formalities,  and 
have  already  lodged  the  notice  and  grounds  of  appeal 
against  the  recent  decision  of  the  Judge  of  the  Reading 
County  Court  in  the  action  brought  against  them  by  Mr, 
Becke.    The  appeal  is  to  the  Court  of  Queen's  Bench. 


THE  LAW  CLEEKS'  ASSOCIATION. 
The  library  and  reading  rooms  of  this  Association  were 
formally  opened  for  the  use  of  the  members  at  their  central 
and  oommodiooa  premises,  No.  207  Great  Bnina wick-street. 
He  library  at  present  consists  of  upwards  of  two  hundred 
Tolumes  of  law-books,  including  all  the  latest  text-twoks 
and  books  of  practice  in  conveyancing,  equity,  and  law,  and 
about  one  hundred  volumes  of  general  literature.  The 
reading-room  is  sappUed  with  the  leading  Dublin  and 
London  newspapers,  the  illustrated  papers,  and  the  chief 
weekly  leading  periodicals.  These  rooms  and  the  chess- 
room  will  be  open  every  evening  fur  the  future. 


THE  NEW  SETTLED  ESTATES  ACT. 

Of  the  many  short  Acts  which  were  passed  in  the  last 
session  to  amend  or  extend  the  operation  of  longer  enact 
ments  before  in  force,  the  Leases  and  Sales  of  Settled 
Estates  Amendment  Act  deserves  partinular  attention. 
The  general  purport  of  the  Act  is  unmistakably  in  the 
dir«otion  of  uutrammelling  property  as  much  as  possible. 
There  has  been  so  much  talk  lately  on  the  laud  question  in 
England,  proceeding  both  from  lawyers  who  can,  and  from 
doctrinaires  who  cannot,  estimate  the  immense  difficulties 
involved,  that  some  legislation  was  inevitable.  Aid  as 
usual,  that  legislation  takes  the  form  of  patching  up  by 
amendment  and  extension  the  law  already  in  force.  It 
may,  perhaps,  be  an  objectionable  method  of  reform,  thus  to 
introduce  changes  in  our  legal  system  fay  minute  and  almost 
imperceptible  steps,  instead  of  proceeding  on  comprehensive 
principles.  But  it  is  more  in  harmony  with  English  tra- 
ditions to  act  thus  cautiously  and  tentatively.  The  present 
Act,  though  short,  occupying  a  single  page  of  the  statute 
book,  may  be  productive  of  very  impartant  consequences. 
The  earlier  Act,  19  &  20  Vict.  c.  120,  was  a  great  step  in 
advance  upon  pre-existing  law.  It  relaxed  the  excessive 
rigour  of  ^  operation  of  settlements,  and  made  it  possible 
to  deal  with  settled  estates  in  such  a  way  as  to  meet  alter- 
ations in  drcumstances  which  were  not,  or  could  not  have 
been,  foreseen  by  the  settlor.  At  the  same  time  proper 
limits  were  marked  out,  which  the  persons  interested  were 
bound  to  observe,  and  proper  connents  had  to  be  obtained 
before  action  was  possible.  But  it  is  evident  that  soma  of 
the  parties  whose  consent  was  required,  either  from  want  of 
intelligence  or  a  desire  to  benefit  unduly  by  existing 
arrangements,  or  from  other  improper  motives,  might 
refuse  his  consent  to  a  very  advantageous  method  of  dealing 
with  the  property.  The  obstinacy  of  a  single  person  might 
thns  ttand  in  the  way  of  the  interests  of  many.  The  present 
Act  is  intended  to  remedy  this  inconvenience.  Such 
consent  may  hereafter,  subject  to  the  limitations  of  the  Act, 
be  dispensed  with.  Those  limitations  are  considerable,  as 
not  a  single  step  can  be  taken  except  under  the  direction  of 


the  Court.  When  the  required  <N>ncarrenOB  has  not  been 
obtained,  the  Court  is  to  prescribe  a  form  of  notice  to  \» 
given  to  the  person  so  refusing  consent,  requiring  him  to 
notify,  within  a  period  also  fixed  by  the  Court,  whether  he 
assente  to,  or  dissents  from,  such  application,  or  submits 
his  right  to  the  Court.  If  no  answer  to  the  notice  be 
received,  the  person  to  whom  such  notice  shall  have  been 
given  is  to  be  deemed  to  have  submitted  his  rights  to  the 
Court.  Of  course,  in  considering  the  application,  regard  is 
to  be  had  to  the  number  of  persons  and  thor  respective 
interests,  who  submit  their  rights  to  the  Conrt,  as  compared 
with  those  who  do  not.  It  is,  we  suppose,  to  be  presumed, 
that  m  case  of  frivolous  or  needless  applications,  to  wliiah 
it  would  not  be  for  the  benefit  of  all  parsons  oonoemed  that 
the  Court  should  accede,  the  Conrt  would  have  power  to 
charge  the  whole  costs  upon  the  applicants.  There  are^ 
moreover,  one  or  two  important  particnlara  as  to  which  we 
could  wish  the  Act  hHd  been  more  explicit.  The  third 
section  concludes  with  the  words  : — And  every  order  of  the 
Conrt  made  upon  such  application  shall  have  the  same 
effect  as  if  all  such  persons  had  been  consenting  partdee 
thereto."  These  words  seem  by  implication  to  repeal  the 
18th  section  of  the  original  Act,  whereby  power  is  given  to 
grant  an  applioation  saving  the  rights  of  non-consenting 
parties.  As  such  consent  is  no  longer  requisite,  the  power 
of  thns  giving  a  restricted  permission  might  be  deemed  to 
be,  as  it  were,  merged  in  the  fuller  powers  given  by  the 
present  Act.  There  is  little  doubt,  however,  that  the 
Court  would,  if  found  beneficial,  adopt  the  midway  coorae, 
saving  the  rights  of  the  objectors.  Nor,  on  any  reasonable 
interpretation,  can  the  26th  section  of  the  first  Act  be  con- 
sidered as  repealed,  which  prevents  the  Court  from 
exercising  the  powers  of  the  Aot  in  case  of  "an  express 
declaration  or  manifest  intention  that  they  shall  not  be 
exercised  "  contained  in  the  settlement  itself.  The  present 
statute,  in  spite  of  the  narrowness  of  its  range,  is  certainly 
a  step  in  the  right  direction,  and  will,  we  trust,  be  beneficial 
in  its  operation.— i^ts  Timei. 


WILLS  AND  BEQUESTS. 

The  will,  dated  January  10th,  1871.  of  the  Right 
Honourable  Abraham  Brewster,  late  of  No.  26,  Mer- 
rion-sqoare,  Dublin,  who  died  on  the  26th  July  last,  was 
proved  in  Ireland,  on  the  24th  ultimo,  by  the  executors, 
Robert  Gray  Watson,  Edward  Cane,  lliomns  Vesey  Nugent, 
and  Robert  Abraham  Brewster  French  Brewster,  the 
aggregate  value  of  the  personal  estate  in  England,  Ireland, 
and  Scotland  amounting  to  £\21,i69  18s.  8d.,  and  the  Irish 
probate  was  resealed  at  the  priucipal  r^fistry,  London,  on 
the  16th  instant.  The  testator  gives  numerous  legacies  to 
his  relatives  and  others  ;  his  furniture,  house  in  Merrion- 
square,  and  his  house  and  lands  at  Roebuck,  to  his 
"darling"  grandson,  Robert  Brewster  French,  absolutely  ; 
he  devises  all  the  rest  of  his  real,  copyhold,  and  liaasehold 
estates  in  strict  settlement,  the  first  tenant  fur  life  there- 
under beii^  his  said  grandson  ;  the  residue  of  his  personal 
estate  is  settled  upon  similar  trusts.  Any  person  taking 
the  estates  uudersuch  settlement  is  to  assume  within  one 
year  the  surname  of  Brewster.  In  the  provision  as  to  bis 
funeral,  the  testator  directs  that  no  hatbands  or  scarves  are 
to  be  given  or  worn  except  to  the  clergyman  and  parish 
clerk  who  shall  officiate. 


Judicial  SibticBS. — In  the  Inst  financial  year  the  pen- 
sions for  judicial  services  in  Great  Britain  amonnted  to 
£58,681  3s.  Sd.,  and  in  IreUnd  to  £17,2S8  18b.  8d. 

Tbb  Law  of  Arsom. — ^The  Aloany  Law  Jowrnal  reports 
a  case  wherein  it  was  held  that  a  husband  living  with  his 
wife  anil  having  a  rightful  possession,  jointly  with  her,  of  a 
dwelling  house  which  she  owned,  and  they  both  occupied, 
was  not  guilty  of  arson  at  couimon  law,  in  burning  such 
dwelling-house  ;  this  rule,  it  was  held,  is  not  changed  by  a 
statute  securing  to  the  wife  her  separate  property ;  though, 
under  the  statutes  of  the  State,  a  man  may  be  guilty  of 
arson  in  burning  his  wife's  bouse  as  he  may  be  in  burning 
his  own. 
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LAW  STUDENTS. 

The  memorials  of  the  undernamed  gentlemen,  addressed 
to  the  Benchers  of  the  Honorable  Society  of  King's  Inns, 
and  ptajiog  for  admiaxion  aa  Students  of  Law,  will  be 
taken  into  consideration  b;  the  Standing  Committee  of  the 
Beochen,  at  its  meeting  on  Thursday,  l'2th  inst. 

1.  Waltkb  FizwiLLiAM  Starkib,  student,  T.C.D.,  eldest 

son  of  William  Robert  Starkie,  of  Cregane  Manor,  in 
the  coanty  of  Cork,  Esq.,  J.P.,  R.M.  Certificate 
signed  by  William  M.  Johnson,  Esq.,  Q.C. 

2.  Fredibiok  William  Pxnnkfatrib,  A.B.,  Cambridge, 
youngest  son  of  Edward  Fennefather,  of  Citzwilliam- 
place,  in  the  city  of  Dublin,  Esq.,  Q.C.  Certificate 
signed  by  William  Anderson,  Esq. 

•  8.  Mabtin  Joscph  Blakb,  student,  T.C.D.,  sixth  son  of 
Talentine  O'Connor  Blake,  of  Tower  Hill,  in  the 
ooooty  of  Mayo,  Esq,  D.L.,  J.P.  Certificate  signed 
by  Edmund  B.  i^wless,  Esq.,  Q.C. 

4.  ChaRlis  AiTDSKW  O'CoHNOB,  student,  T.C.D.,  third 
■on  of  Charles  Andrew  O'Connor,  late  of  Roscommon, 
in  the  county  of  Roscommon,  Esq.,  solicitor,  deceased. 
Certificate  signed  by  John  Adye  Cuman,  Esq. 

6.  Oasbstt  Thokab  Naolx,  student,  T.C.D.,  only  son  of 
Garrett  Nagle,  late  of  Cloghrr,  in  the  coxinty  of  Cork, 
Esq.,  Deceased.  Certificate  signed  by  H.  C.  Pluukett, 
Esq. 

6.  Geobqb  Hill  Suitb,  second  son  of  George  Smith,  of 
the  Paymaster-General's  Office,  Dublin  Castle,  Esq. 
Certificate  signrxl  by  Francis  MaoDonagh,  Esq.,  Q.C. 

7.  Albxandeb  Holhbs,  Student,  T.C.D.,  fourth  son  of 
Samuel  Crawford  Holmes,  of  Synge  street,  in  the  City 
of  Dublin,  Esq.  Certificate  signed  by  William  Harty, 
Esq. 

8.  Biobabd  Edmuhd  MxHEOiTB,  fourth  son  of  William 

Kice  Meredith,  of  Kenilworth-terrace,  Rathgar,  in  the 
County  of  Dublin,  Esq.,  Solicitor.  Certificate  signed 
by  T.  A,  Purcell,  Esq.,  Q.C. 

9.  DsNia  M'Cartht  Mahont,  jnn.,  Studvnt,  T.C.D., 
second  son  of  Denis  M'Carthy  Mahony,  of  The  Island, 
Rochestown,  in  the  Coanty  of  Cork,  Merchant.  Cer- 
tificate signed  by  Gieorge  Waters,  Esq.,  Q.C. 

10.  Fbancis  Mohoan  Dbas,  A.B.,  University  of  Dublin, 
second  son  of  William  Edward  Dean,  of  Winton-road, 
in  the  County  of  Dublin,  Esq.  Certificate  signed  by 
John  Monroe,  Esq. 

11.  JoBN  Tobbenb,  A.B.,  Oxford,  eldest  son  of  James 
Torrens,  of  Edenmore,  iu  the  County  of  Antrim,  Esq., 
Solicitor.  Certificate  signed  by  Geonre  A.  C.  Mav. 
E8q.,Q.C. 

12.  RiCHABS  Dklmbob  Cbottt,  B.A,  Queen's  Unirrerrity, 
eldrst  son  of  the  ReTerend  William  Crotty,  late  of 
Galway,  Presbyterian  Minister,  deceased.  (>rtifiaate 
signed  by  Philip  Lyster,  Esq. 

18.  JoHK  FiNDLAT  Fbaskb,  AB.,  University  of  DubUn, 
second  son  of  William  Frazer,  of  Harcourt-street,  in 
the  City  of  Dublin,  Esq.,  F.  B.C.S.L  Certificate  signed 
by  William  Dniry,  Esq. 

14.  Michael  Joseph  DoFr,  second  son  of  IMmothy  Du^ 
of  Shannon  street,  m  the  City  of  Cork,  Esq.  Certifi- 
cate signed  by  Hagh  MaoDermot,  Esq. 

16.  WltLiAM  ViKCBK*  KAlffl,  Student,  T.C.D.,  foortb  son 
of  William  Joseph  Kane,  late  of  North  Great  George's- 
Btreet,  in  the  City  of  Dnblin,  Esq.,  deceased.  Certifi- 
cate signed  by  Valentine  J.  Coppinger,  Esq. 

15.  FbamcIS  John  Joneb,  Student,  T.C.D.,  eldest  son  of 

the  Reverend  Andrew  Armstrong  Jones,  of  Kilmore, 
in  the  County  of  Tipperary.  Certificate  signed  by 
Philip  Lyster,  Esq. 


17.  JoHH    Wallace,  Stndent,  T.C.D.,  third  son  of  the 

Reverend  Henry  Wallace,  of  Belfast,  Presbyterian 
Minister.  Certificate  signed  by  A.  G.  Richey,  Esq., 
Q.C. 

18.  Akthub  Wabbbn  Savubls,  Student,  T.C.D.,  second 
son  of  Arthur  Samuels  of  Langara,  Kingstown,  In  the 
County  of  Dublin,  Esq.,  Solicitor.  Certificate  signed 
by  Samuel  Wallace,  Esq.,  Q.C. 


BARRISTERS. 
The  memorials  of  the  undermentioned  Students  of  Law, 
addressed  to  the  Benchers,  and  praying  to  be  admitted  to 
the  Degree  of  Barrister-Ht-Law,  will  be  taken  into  con- 
sideration by  the  Benchers  at  their  meeting  on  Monday, 
the  9th  inst.,  or  at  such  other  time  as  shall  for  that  purpose 
be  appointed. 

1.  Edwabd  Howlbt,  Esq.,  eldest  son  of  Patrick  Calkin 

Howley,  late  of  Rathellen,  in  the  county  of  Sligo, 
Esq.,  J.P.,  deceased.  Certificate  signed  by  Michael 
O'ahaughnessy,  Esq.,  Q.C.  To  be  proposed  by  the 
Right  Hon.  Mr.  Justice  Btury, 

2.  Fbakoib  W.  B.  DaNNB,  Esq.,   A.B.,   University   of 

Dublin,  second  son  of  the  Reverend  John  Henry 
Dunne,  late  of  Dunshaughlin,  in  the  coimty  of  Meath, 
deceased.  Certificate  signed  by  C.  H.  Hemphill,  Esq., 
Q.C.     To  be  proposed  by  Mr.  Serjeant  Armstrong. 

8.  RicHABD  Babbt  O'Bbiin,  Esq.,  third  son  of  Patriok 
Barry  O'&ien,  of  Kilrush,  in  the  county  of  Clare,  Esq. 
Certificate  signed  by  D.  C.  Heron,  Esq.,  Q.a  To  be 
proposed  by  die  Right  Hon.  Mr,  Justioe  Fitxgetmld. 

4.  RoBEBT  Faknin  Olphebt,  Esq.,  AR,  University  of 
Dublin,  third  son  of  Wybrants  Olphert,  of  Ballyconnell, 
in  the  county  of  Donegal,  Esq.,  D.  L.  Certificate  signed 
by  Edward  Gibson,  Esq.,  Q.C.  To  be  proposed  by 
the  Solicitor-General. 

6.  WiLLlAH  Stien,  Esq.,  B.A.,  Queen's  University, 
second  son  of  William  Steen,  late  of  Owen  O'Cork,  in 
the  county  of  Down,  Esq.,  deceased.  Certificate 
signed  by  A.  M.  Porter,  Esq.,  Q.C.  To  be  proposed 
by  George  A.  C.  May,  Esq.,  Q.C. 

'  6.  GaoBOB  Bbabazon  Hbbbebt  Nabh,  Esq.,  B.A.,  Uni- 
versity of  France,  eldest  surviving  son  of  Francis 
Herbert  Nash,  of  tjynnott-place,  in  the  city  of  Dublin, 
Esq.,  A.M.  Certificate  signed  by  Charles  Leech,  Esq., 
Q.C.  To  be  proposed  by  the  Right  Hon.  the  Lord 
Chief  Baron. 

7.  John  Wihtbsop  Haokirt,  Esq.,  A.B.,  University  of 

Dublin,  eldest  son  of  the  Rev.  John  Winthrop  Hackett, 
of  Haroourt-street,  in  the  city  of  Dublin.  Certificate 
signed  by  R.  J.  Lane,  Esq.,  Q.C.  To  be  proposed  by 
Um  Right  Hon.  Sir  Joseph  Napier,  Barb 

8.  NoBBis  Edmund  Wallaob,  Esq.,  A.B.,  University  of 
Dublin,  second  surviving  son  of  the  Reverend  Thomas 
Wallace,  of  Belfield,  in  the' County  of  Dublin.  Cer- 
tificate signed  by  John  H.  Orpen,  Esq.  To  be  proposed 
by  the  Rij;ht  Bon.  William  Brooke. 

9.  Philip  Henbt  Baoenal,  Esq,  A.B.,  Oxford,  second 
surviving  son  of  Philip  Henry  Bagenal,  late  of  Bene  - 
kerry,  in  the  County  of  Carlow,  Esq,  deceased.  Cer- 
tificate signed  by  Thomas  W.  Bell,  Esq.  To  be  pro- 
posed by  the  Right  Hon.  the  Recorder  of  Dublin. 


THE  SOCIETY   OF  THE  ATTORNEYS    AND 
SOLICITORS  OF  IKELAND. 

Preliminaiy  Examination  {or  Apprentices  to  Attorneys, 
pursuant  to  The  Attorneys  and  Solicitors  Act  (Ireland), 
1866." 

DUBLIN  MICHAELMAS  TERM,  1874. 

Ekolish  Hibtobt. 

1.  Under  what  king  did  the  Saxon  power  in  England 
reach  its  greatest  height,  and  what  were  the  chief  events  ot 
his  reign  I 

2.  Into  how  many  classes  were  the  Saxoos  divided,  and 
with  whom  did  the  monarchy  end  t 
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8.  In  whose  reigo  wm«  th«  Channel  Idands  added  to  the 
kingdom  of  EngUuid  t 

4.  Name  the  Cinque  Poits,  eay  when  they  were  first 
fortified,  and  in  whoae  reign  the  Tower  of  London  was 
built! 

6.  At  what  battle,  and  in  whose  leign,  were  the  Baioni 
defeated  and  Simon  de  Montford  killed  t 

6.  When  was  the  battle  of  Otterboume  fought,  and 
between  whom  t 

7.  What  tax  caused  the  insurrection  of  Wat  Tyler,  and 
what  addition  to  the  City  arms  was  made  after  he  was 
killed! 

8.  When  and  where  was  the  first  great  nayal  Tictoi70Ter 
ihe  French  gained ! 

9.  Mention  soToe  of  the  principal  battles  fought  daring 
the  Feninsular  War! 

10.  Give  a  short  account  of  the  Sooth  Sea  bubble  and  its 
consequences ! 

11.  What  English  Monarch  first  adopted  the  title  of 
"  King  of  France,"  and  who  was  the  last  who  bore  it ! 

12.  Name  the  chief  victory  gained  by  Lord  CliTe^  and  ita 
consequence*  t 


oaoOBAFHT. 

1.  What  is  the  angle  at  which  the  plane  of  the  Earth's 
orbit  is  inclined  to  the  plane  of  the  Equator,  and  what  aze 
the  effects  of  this  inelination ! 

S.  What  is  a  MeiiiUan  !    Why  so  called ! 

8.  What  is  the  meaning  of  toUtice  t  When  is  the  ■ommer 
and  when  the  winter  solstice,  and  how  caused  ! 

4.  Trace  the  course  of  the  Mississippi,  its  prinmpal 
branches,  and  the  chief  towns  on  its  banks ! 

5.  Name  the  boundaries  of  Kussia,  and  what  are  its  prin- 
cipal rivers ! 

6.  Name  the  point  at  which  Denmark  terminates  north- 
wards, and  the  seaa  and  channels  on  either  side  of  it  I 

7.  Where  are  the  followiug  situate : — 

Cape  Hattt-ras,  Gulf  of  Salerno,  Uartz  Mountains,  Palk's 
Straits,  Sierra  Morena  I 

8.  For  what  are  the  following  towns  famous: — 
Dundee,  Toledo,  Xeres,  Carrara ! 

9.  Ey  what  Frith  are  the  Orkney  Islands  separated  from 
Scotland  !  How  many  compose  the  group,  and  what  is  the 
principal  called ! 

10.  In  what  counties  are  the  following  situate: — 
Dunstable^  Winchelsea,  Whitby,  Stroud,  Truro ! 


ABITHIOniO. 

1.  If  the  rent  of  12a.  2b.  SOp.  is  £28  8«.  9d.,  what  is  the 
rentof  69a.  8k.  30p.  ! 

2.  Beduce  17s.  9d.  to  the  decimal  of  a  pound. 

8.  If  a  man  earns  £1  7s.  per  week,  and  expends  it.  lOd. 
per  day,  how  much  should  he  have  saved  in  the  year ! 

4.  What  will  be  the  expense  of  carpeting  a  room  24  feet 
long  and  16  fset  wide,  with  carpet  |  ysra  wide  at  Cs,  6d. 
per  yard! 

6.  If  the  yearly  profits  of  an  investment  be  £10  ISs.  id. 
per  cent.,  how  much  must  be  invested  to  bring  an  annual 
return  of  £460  14«.  lOd. ! 

6.  What  is  the  interest  of  £4,780 10«.  M.  for  187  days,  at 
£3  5«.  64.  per  cent.! 


,B0OK-KaU>INO. 

1.  How  do  you  balance  a  cash  account }    How  a  goods 
account! 

2.  How  should  the  following  transactions  be  entered  in 
the  ledger : — 

(o.)  When  jyonr  debtor  componnds  with  yon,  and  you 

receive   part  of  the  debt  in  discharge  of  the 

whole. 

(6.)  When  interest  is  received  for  money  lent  * 

8,  What  is  the  general  rule  for  journalizing  !    Illustrata 

it  by  examples. 

4,  Open  a  cash  account,  enter  the  following  transactions, 
and  balance  the  accounts  : — 


£      s.  d. 

March  let— Cash  on  hand,  -                -        146    0  0 

„        „     Paid  John  Smith.      -        -          25    0  0 

„        „      ReceiTed  cash  for  sales  diis  day,    66  10  0 

„      2nd— Paid  for  goods,  -        -        -          IS    0  0 

„        „      House-rent,       -        -        •          86  10  0 

„        „      Sales  for  cash, .        •        -          16    6  0 

„      8rd— Paid  Thomas  Jones,  -        -          76    0  0 

„        „      Beoeivedlrom  John  Smith,          18    0  0 

„        „      Sales  for  cash,     -        -                 28  10  0 


THE  SOCIETY  OF  THE  ATT0BNBY8  AND 
SOLICITOBS  OF  IRELAND. 

FreUminaiy  Examination  for  Apprentices  to  Attorneys, 
pursuant  to  "The  Attorneys  and  Solicitora  Act  (Ireland), 
1866." 


DUBLIN  MICHAELMAS  TERM,  1874. 


E3UMINATI0N  FOR  THE  SOCIETTS  PRIZE. 

aSIOUS   HIBIOKT. 

1.  Give  some  account  of  the  War  of  the  Epgonl  The 
return  of  the  HeracHda. 

2.  When  and  between  whom  was  the  Thirty  Tean' 
Traee  concluded ! 

8.  Give  some  account  of  the  Sacred  Wars. 

4.  What  cities  did  Epaminondas  found  in  Peloponnessos! 
Mention  the  most  remarkable  events  in  bis  career,  and  in 
what  battle  was  he  slain. 

SOKAH  HIBTOBT. 

1.  For  what  is  the  siege  of  Veil  remarkable  ! 

2.  What  was  the  inunediate  cause  of  the  first  Panic 
War,  and  what  were  the  terms  of  the  peace  which  con- 
cluded it ! 

8.  Who  were  the  memben  of  the  firsts  and  who  of  the 
second  Triumvirate ! 

4.  What  were  the  reforms  proposed  by  Tiberius  Gracchus, 
and  what  was  his  fate ! 


■HOLiaa  HISTOBT. 

1.  State  the  circumstances  under  which  the  petition  of 
rights  was  framed. 

2.  What  king  was  called  the  English  Justinian!  and 
state  his  claims  to  that  title. 

8.  What  ministers  formed  the  "Cabal!"  Give  soma 
particulars  respecting  their  duuraoters  and  their  policy. 

4.  Mention  the  origin,  the  date,  and  some  of  the  princi- 
pal events  of  the  "Seven  Yearn'  War." 


IiOOia 

1.  Explain  the  nature  uf  the  hypothetical  syllogism. 

2.  How  are  simple  propositions  divided  with  reepeot  to 
quantity  and  quality  conjointly,  and  how  designated! 

8.  Explain  and  illustrate  the  meaning  of  the  mood  of  a 
syllogism — ihe  f  gun  of  a  syllogism, 

4.  What  is  the  meaning  of  induction  t  How  does 
Wbately  account  for  the  fact  that  induclaen  has  been 
r^arded  as  a  distinct  kind  of  argument  from  the 
syllogism! 

6.  Into  what  Hanson  does  Whately  divide  fallacies  t  Ex- 
plain the  meaning  of  Jgnorantia  elenchi,  Peiitio  prindpU. 

eaOOBAPBT. 

1.  Mention  and  describe  briefly  some  of  the  Island 
gronps  of  the  Pacific. 

2.  For  what  are  Leipsic,  Kissingen,  Dacca,  and  the 
Lipari  Islands  famous ! 

8.  Trace  the  course  of  the  Indus,  Zambesi,  Ticino,  and 
describe  the  countries  through  which  they  fiow. 

4.  Through  what  straits,  bays,  and  seas  would  a  ship 
pan  in  sailing  from  Southampton  to  Ceylon ! 
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ARITBlIKTia 

1.  Find  the  value  of  |  of  £6  18*.  9d. 

2.  A.  pays  half-yearly  £10  la  3d.  income-tax ;  find  his 
ineome,  the  tax  being;  7d.  ia  the  £. 

3.  If  the  carriage  of  6  owt.  3  qra.  0  lbs.  for  124  miles 
cost  £S  4s.  Sd.,  what  weight  should  be  carried  98  milaa  for 
£14s.3dT 

4.  The  sbarea  in  a  specalatiou  are  £3  15s.  A  person 
bays  77  shares  when  they  are  4  per  cent  below  par,  and 
■ells  them  at  1  per  oamt.  premium;  what  ia  his  gain  t 

FSKTCH. 

1.  Translate  and  explain  : — 

(1.)  Le  satirique  dee  Outpe*  put  s'en  moquer  et  traduire 
■nr  la  sotoe  oe  pauvre  artisan  qui  jour  et  nuit  rdp^te  le 
plaidoyer  du  Ameat  qu'il  doit  improviser  devant  ses  juges. 

(2.)  La  Gaula,  an  dire  de  JuvAtal,  ftait  la  p^ini^  des 
avocats. 

J 3.)  LadAation  est  partout,  elle  s'exeroe  it  la  fa{on  d'une 
ustrie  et  eontient  le  faste  de  plus  d'une  nudson, 

(4.)  Ri  I'avocat  de  nos  jours,  en  lisant  les  Plaideurt,  m  ri 
d'aussi  bon  ocaur  que  see  aodens  oonfr^res,  il  a  mienx  fait 
puisqu'il  a  su  se  corriger  et  rendre  la  satire  quelque  pea 
■lurannte. 

(6.)  H  fut  axrM  de  nouveau  et  ne  dnt  la  ■Vif,  coume 
tant  d'auties,  qu'aux  ^T^nements  de  thermidor. 

(6.)  L'amertume  de  oes  critiques  d^montrait  aasez  que  la 
droite  ne  voulait  lien  entendre  an  m^canisme  de  la 
oonslilution. 

2.  Describe  ithe  position  of  the  bar  in  (1)  Genera  and  in 
(2)  Turkey. 

1.  Distingnish  tmant  and  devout,  ddm  and  <a,  giving 
examples. 

2.  Write  down  the  past  participles  of  ctmrir,  troirt, 
ercitrt,  battre,  bdtir,  ahumin, 

3.  Distingnish : — 

(1.)  Je  I'ai  TQ  pc^dre  (if  1'  te  fem.) 
Je  I'ai  me  peindre. 

(2.)  H  vlnt  \  me  parler ; 
B  en  Tint  &  me  parlef, 

(&)  n  imA  plus  qu'un  hontme  pour  le  faire ; 
n  fant  plus  d'un  honune  pour  le  faire. 

(4.)  Hon  jaidin  rant  plus  que  le  TMre ; 
Mon  jaxdin  vaut  mienx  que  le  TOtra. 

4.  Explain  gam,  turtU,  $ictUairt. 


THE  SOCIETlr  OB"  THE  ATTORNEYS  AND 

SOLICITOBS  OF  IRELAND. 

(Incorporated  by   Royal  Charter.) 

NOTIOS. 
AnoBmTB  AHO  SouonoBs'  ArrsMienata. 

aESaSIONAL  EXAMINATION^ 

Tbi  SassiOKAL  EtAMiHATlON,  fixed  for  the  0th  day  of 
November  next,  is  unavoidably  positioned  until  the  morning 
of  Ttietday,  the  lOUi  oflfmtmber,  at  10  o'clock,  a.m. 

Gentlemen  proposing  to  be  examined  will  have  to  leave 
their  names  at  the  Secretary's  Offioe^  Soliciton'  Buildings, 
Four  Courtly  Dublin. 

By  order, 

WILLIAM  HICKSON^ 

Profit 


COXJIIT     PAPERS. 

SUPERIOR  COURTS  OF  COMMON  LAW. 
Lilt  of  Dayt  to  Plead,  and  Mark  Judgment. 

NOVEMBER,  1874. 


FUedttot 

LaatDay 

Entitled  to 

later  tban 

to  Plead 

Judgment 

Monday, 

~    a  Nor. 

II  Nor. 

16  Nor. 

Tr 

TS^h 

■        i       n 

>2    .. 

17     „ 

wedneadsjr. 

•  •    4     « 

>3      n 

18    ," 

'9      n 

Thondsy, 
Friday. 

::l  : 

\%    " 

'9     n 

20    t. 

JO      „ 

at    „ 

Sttsrdsy, 

••    7     » 

•7    » 

21     „ 

23    „ 

Monday, 

..    9     .. 

i8    „ 

23    .. 

24     n 

Tneaday, 

..  lo     „ 

19    t. 

24    „ 

s  - 

Wednenlay, 

..  II     „ 

20    • 

s  : 

Tbuiaday, 

..   IS      » 

21     „ 

S  ;; 

Friday 

..  13     ., 

23      n 

S" 

Sataidsy, 

..  14     ., 

a*    „ 

33      n 

}i^^' 

..  i«     . 

S  ;; 

30    M 

I  Dec 

Tossday, 

lOec 

2      n 

Wednesday, 
Tharaday, 

3  : 

2  „ 

3  n 

3  » 

4  n 

V^l' 

..  to     „ 

30  „ 

4    .. 

5    « 

Satontay, 

..  11      „ 

I  Dea 

5    » 

7     » 

Monday, 

..  23      .. 

a    „ 

I  : 

8     . 

Tnaaday, 

"  24      „ 

t     n 

9     1. 

Wednesday, 

::2  „" 

4     n 

9  ,. 

'O      1. 

Tborsday, 

S     n 

'O      n 

II     „ 

Saturday, 

::3  : 

2  :: 

"2     « 

12    , 

14      n 

Monday, 

..  JO      « 

9  „ 

'4     „ 

»s  « 

LANDED  ESTATES'  COURT. 
Bittingi  tat  next  Week  ao  Car  m  aune  are  i^pointed. 
Before  the  Hon.  Jnooi  FLUraaAK. 
MONO  A  T. 
In  ChaMbir.— Whiteford,  as  to  petition.— M.  L.  M'Ghee, 
for  calriRge. — M.  Cahill,  objection. — C,  T.  Campion,  private 
offer. — M.  Eeogb,  as  to  rent.chaige. — T.  B.  Greer,  to  dis- 
allow sale.— T.  Bell,  payment. 

Ik  CoObt. — Trustees  Egan,  tenant's  objection. — A.  J 
B.  Borke,  do. — A.  Brennan,  do. — Assignees  H.  Skelton 
payment— W.  Allen,  do.  — H.  Haig,  for  directions. 

Before  ExAMnrsB  (Mr.  Oobbs). 

R.  Barf,  rental.— William  A.  Treaoy,  da— Going,  do. — 
Chnzcb  Commissioners  (Armagh),  ditta 

Before  Ezamihis  (Mr.  MOJonnell). 

C.  Dower,  vooob. — R.  A,  Denny,  do. — S.  Bateman, 
do. — H.  Stevensoil,  ditto. 


TtESDAT. 
Ih  Chambbs. — S.  Crowe,  as  to  order. 
In  Coubt.— D.  a.  Eer,  for  liberty  to  appeal 
Before  Etaminxs  (Mr.  Dobbs). 
Tnite,  final  ttotices. 

WBDNSSDAt. 

In  Chakiieb. — F.  Lepper  and  others,  final  sdiednle. 

Before  EXamiitbb  (Mr.  Dtfbbs). 

Trustees  Usher,  to  take  acconnt. 

Before  Ezamihib  (Mr.  M'Dtmnell). 

3.  Clarke  and  another,  rental.— M.  Hyndman,  do.-^ 
G.  Fossitt,  do.— J.  0.  Bloomfield,  do.— William  Young, 
do. — Scott,  do.— J.  MK/reeght,  do. — J.  H.  Bowley,  vouch. 


TEUaSDA  T. 
Before  Examihbb  (Mr.  M'DonneU)^ 
J.  Hastings,  rental  &om  4fh. — E.  0«fB^ty,  voaefa. 
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FMDA  Y. 

SALKS  AT   12  o'clock. 


RlfiHT  HOK.  F.  Fbbnch.— 1  lot. 
T.  T.  Lahkioaw.— 1  lot. 
William  Hamhoxd  asd  othbbs.- 
Tbusiixs  Mooke. — 3  loti. 
H.  L.  DwTiB.— 8  lots. 
J.  N.  Ferball.— 5  lota. 
J.  BiSDioK. — 9  lota. 


-2  loU. 


CWJtTRT  OF  B.1NKRUPTCY. 
aiTl'lNGS  FOR  NEXT  WEEK,  ao  far  u  appointed. 

MONDA  Y. 
Before  Gbiit  Rioibibab  or  Chibv  CLntK,  at  12  o'clock. 


BAXKBOFTS 

KATVBB  or  SITTINO 

80LICITOH 

Henry  Page 

Prove  debts  and  vouch 

Mottny  f  Watton 

James  M'.41eenan 

do 

MoUoy  4  WalMon 

John  Woods 

do 

Oldham  4  Eaton 

Hugh  M'Kenzie 

do 

Larkin  ^  Co. 

Francis  Keegan 

do 

Bought 

Michael  Ryan 

do 

FindlaUr  #  Co. 

Owen  Danne 

do 

Rynd 

James  W.  UiUoo 

Vouch  account 

Toomey 

TUESDA  Y. 
Before  the  CODBT,  at  11  o'clock. 


Ebenezer  E.  Brown 

1st  composition  sitting 

£<»rKi»  *  Co. 

Robert  F.  Ofle 

2nd  composition  sitting 

Ptnrf  4  Co. 

Mary  Gibson 

1st  public  sitting 

OMham  *  Eabm 

William  Cannon 

Final  examination 

Goff 

Joseph  Farrar 
Daniel  Leahy 

do 

Uaeakeehy 

do 

Larkin  <f  Co. 

Malachi  Murphy 

do 

Hamiiton  <t  Craig 

George  M'Donnell 

do 

O'Reardon 

John  J.  Hennessy 

do 

Tkompion 

John  Molloy 

do 

M'Evof, 
FoUrdi  4  Son 

Patrick  Mooney 
William  Metcalfe 

do 

Examine  witnesses 

Oldham  4  Eaton 

William  Sheehan 

do 

Scallan 

B.  M'Lenegan 
Walter  O'Donnell 

Audit  and  dividend 

Matheas 

do 

Old/mm  4  Eaton 

William  Holmes 

Audit  mortgagee's  act. 

lAtrtin  4  Co. 

Philip  M'Cuaker 

Motion 

Fay  4  lU-Gongh 

Befbr«  Chibf  RaomBAB  or  Oanr  Clibk,  at  12  o'clock. 


Mary  Williams 

Prove  debts  and  vouch 

Oldham  4  Eaton 

Gillman  and  Potter 

do 

Larkin  4  Co. 

David  Rutledge 

d« 

Larkin  cf  Co. 

M.  Bradshaw 

do 

Larkin  4  Co. 

Henry  Abbott 

do 

Larkin  4  Co. 

Mary  Leahy 

do 

Larkin  4  Co. 

Wm.  Connaghton 

do 

Larkiri  4  Co. 

Harley  Keungh, 

do 

Perry  4  Co. 

Brothers 

Hazleton  and 

Reference  under  order 

Collin* 

Sheppard 

of  24th  July,  1874 

George  P.Magrath 

Inquiry  under  138th 
General  Order 

nickit 

Patrick  K.  Reld 

do 

Goff 

WBDNESDA  Y. 
Before  CHiar  Bsoibtbab  or  Chibt  Clbbk,  at  12  o'clock. 


Thomas  Mnrray 

CosU 

MoOoy  4  Wttiton 

James  Hegarty 

do 

Proctor 

Samuel  Uoyle 

do 

Uathewi 

Owen  Dunns 

do 

Scallan 

Andrew  Moir 

do 

Hath«at 

Wallace  &  MogUl 

do 

Leachman 

James  M'AIeenan 

do 

Lynch 

Folliott  Barton 

do 

Leachman 

Same  matter 

Prove  debts 

Leachman 

John  Barrett 

Reference 

Jordan 

THVRSDA  Y. 
Before  the  Coobt,  at  11  o'clock. 


Patrick  Hanlon 

William  Collins 
Edward  Law 


Larkin  4  Co.  tot 

cbaree 
Fau4M'Ooiightat 

dischaise 
Tracq/  ^  Aiyb  fbr 

charge 
Perry  4  Co.  ftir 

discharge 


Before  Chibf  Rboibtrab  or  Chixv  Clbbk,  at  12  o'dudk. 


Iver  M'DonneU 

Prove  debts  and  vouch 

iPGovem 

James  Murray 

do 

Hamilton  f  Ormg 

Alex.  D.  Stewart 

do 

M*(iovem 

J.  J.  Hennessv 

do 

Thompton 

James  Fortune 

do 

T^ompsoii 

John  Ksane 

do 

Oisqr#C% 

Thomas  Murrav 
William  Foxall 

do 
do 

Ca»es4Cl^ 
Omam4&ton 

Timothy  Buckley 

do 

Scallan 

J.  &  H.  Brett 

do 

Larkin  4  Co. 

Same  matter 

Examine  witoeises 

Larkin  4  Co. 

John  Hogan 
Patrick  Parrell 

Vouch  account 

do 

Robert  Courtney 

Vouch  mortgagee's  act. 

D.  4  T.  Fittgtrald 

Patrick  Nolan 

Reference 

Stifhtiu 

T.  F.  O'Neill 

Vouch  mortgagee's  act 

IjirHn 

Same  matter 

Vouch  assignee's  acct. 

MaxwM4  WMm 

James  Murray 

Vouch  mortgagee's  act. 

Larkin  4  Co. 

FRIDA  r. 
Before  the  Codbt,  at  11  o'clock. 


Thos.  M'Cutcheon 

1st  eompoaltlon  sitting 

C<uey^C% 

Mary  Smith 

do 

Benner 

Andrew  M'Brids 

1st  public  sitting 

Perry  4  Co. 

Edward  S.  Wilson 

Final  examination 

A'etfaoa 

E.  E.  Brown 

do 

Larkin  4  Co. 

Henry  Davey 
Joseph  Creswell 
Daniel  Nolan 

do 

tfaUon 

do 

Mathaos 

Examine  witnesses 

Larkin  4  Co. 

Edward  Quigley 

do 

Kaman 

G.  &  R.  Ferguson 

Audit  and  dividend 

lAirkin  4  Co. 

Michiel  Kappock 

do 

Jont* 

Before  Chief  Beoibtbab  or  Cbibf  Clbbk,  at  12  o'ekick. 

Hugh  S.  Guiney 
J.  W.  &  R.  Rowan 

Prove  debts  and  Vouch 
do 

Beaw-hamp 
Oldham  4  Eaton 
Larkin  4  Co. 

Michael  O'SnlUvan 

do 

Walton  and  Nolan 

do 

Larkin  4  Co. 

Thomas  M'Connell 

do 

Larkin  4  Co. 

John  Marsden 

do 

Tatloa  4  ArmMtrong 

Timothy  O'Connell 

do 

Bradley  4  Son 

John  T.  Maguire 
Hugh  J.  Hall 

do 

Oldham  4  Eaton 

do 

Cronhelm  4  Co. 

Martin  Mahony 

Vouch  aceoant 

Bradley4Son 

AOJUDIOATIONS  IN  BANKBUFTCY. 
Crawford,  Thomas  Reginald,  Glenageary,  countv  Dublin,  and 

Dame-street,  Dublin,  attomey-at-law.     iSittings,  Tuet- 

day,  ffooembiT  24,  and  Friday,  December  11.    H.  C. 

Ifeuton,  solr. 
Gallivan.  John,  Farranena^h,  Kerry,  farmer.    Sittings,  Friday, 

November  20,  and  luetday,  December  8.    Mathewe.  solr. 
Garroway,   James,   Ca'tle-lane^  Belfast,   publican.      SitUnga, 

Tueeday,    November    24,    and    Frviag,    Deetmbtr    11. 

Thtimpaon,  sulr. 
Grant,  Michael,  King-street,  Waterford,  sailmaker  and  ship- 
owner.    Sitting^   Vuescfay,  November  24,  and  fUday, 

December  11.     Fortythe,  solr. 
Holland,  Mathew,  Dromart,  Armagh,  fimner.     Sittings,   Tua- 

day,  November  20,  and  Friday,  December,  8.    Atkimon 

and  Frotte,  sulrs. 
Kelly,  Martin,  Atblone,  county  Roscommon,  grocer  and  spirit 

dealer.    Sittings,    Tuesday,   November  27,  and  Fndcu/, 

December  15.     Hamilton  and  Craig,  solrs. 
Malcomson,  James,  Main-street,  Cavan,  county  Cavan,  watch 

and  clock  maker.     Sittings,  Friday,  November  27,  and 

Tveiday,  December  16.    Rynd,  solr. 
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Hearea,  Geurge  and  Company,  Crampton-c^uay,  Dublin,  stay 

and  shirt  manuiacturer.    Sittings,  Friday,  Novtmbtr  27, 

and  Tuetdag,  December  16.    Sjind,  solr. 
Parsons,  John,  tndiog  as  John  Parsons  and  Co.,  Drogheda, 

Louth,  Draper.     Sittings,    Taetdai/,  Hfmember  24,  and 

Friday,  December  11.    Larim  and  Co.,  solrs. 
Kate,  William,  85,   King-street,   Waterfoid,  seed   merchant. 

Sittings,  Fridaj/,  November  27,  and  Tuetdt^,  December 

15.    SealUm,  solr. 
Ryan,  Jamei,  Dunmore,  Ralway,  grocer.    Sittings,   Tuesday, 

NoamAer  24,  and  Friday,  December  11.    Samilton  and 

CraigjKin. 
Stapleton,    William,  1   Lower  Monnt-street,  Dublin,  grocer. 

Sittings,   Tuesday,  November  24,  and  Friday,  December 

II.    Hamilton  and  Craig,  soln. 
Walsh,  John,  Bandon,   Cork,  grocer  and  baker.     Sittings, 

Tuetdca/,  November 2i,ekiii Friday,  December il.    Larkin 

and  Co.,  ttAn. 


DinsEims  vs  banxbttftct. 

Law,  Samnel,  and  Law,  William,  trading  as  Samuel  Law 
and  Sons,  Hazelbank,  Banbridge,  county  Down,  flax 
spinnen.  4tb  and  final  dividend,  9}d.  in  the  £,  making, 
with  former  dividend,  8s.  Sfd.  in  the  £.  C.  H.  James, 
official  assignee.    Hewitt,  Joknt,  and  Beauchamp,  solrs. 


DUBLIN  STOCK  AKD  SHAKE  LIST. 
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lev  3  p  e  Stock 

INDIA  STOCK. 
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Bank  of  Ireland 
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London  Joint  Sloct 
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L'nd'n,  Brighton,  8th  Coast 

Midland  Ut.  Wesiei-n 

Waierford  and  Limerick  ..  31I      Ija 

'Rallw*T  Pr«ferenoe. 

61  Cork  A  liandon,  Si  p  c 
SO    O.,  W..  «  W.,Spc(18)IO) 
Oiand  Trunk  of  Canada,  I 

ULSouth'n  A  West'n4  pc      —         -       —       —   99 
Irisb  North  Western  A  >  p  e 
Do.,  Dlvd  Com  A  S  p  e 
WaUd.  A  Limerick,  i  p  c  rd 
Do.,  new  red,  1860-7S, »  p  c 

Railway  XMbentores. 

—  Belfast  cfeNth'n  Cos,  4 pe 

—  D.,  W,&  W.,4ipc  ..100 

—  Ot.Santh'n  *  West'n,  4  p  c  99! 

—  IrishNthWestn  IstC  tpc  lOT 

—  WaterfdA  Limerick 44pc  I    — 

—  Do.,  4|pe     ..  ..'    — _     —      —       —    ioi| 

"  *  Sl:ai-es  not  folly  paid  up  are  gtVen  In  HaUes. 

Bank  Bate— of  DlBconnt-4{percent.,  15th  October,  1874 
Of  Deposit— 2^  per  cent.,  16th  October,  1S74. 
Name  Days— November  13th  and  SSth,  1874. 
Account  Days- November  I3th  and  80th,  1874. 
On  Saturdays  bualness  commences  at  11  30  am.,  and  the  Stock 
Brokers'  Ofllesi  close  at  1  p.m. 
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HIATUS,  MAREIAGES,  AND  DEATHS. 

BIRTHS. 
HAMILTON— NoTember  8,  at  Annelleld,  Dundrmn,  County  Dnbltn, 
the  wife  of  John  Hamilton,  Esq.,  solicitor,  of  a  danghtcr. 

ACCOUNTANTS; 
PETERSON  &         SON, 

PUBLIC  ACCOUNTANTS,  AUDITORS,  AUD  EXPERTS, 
ULSTER     CHAMBERS, 
18,      FLEET-STREET,      DUBLIN 

PUBLICATIONS; 

THE     LAW    MAGAZINE     AND     REVIEW; 
A   MOKTRLT  JODKKAL  OF  JCKISPRDOINCl  AXO  InTIHKATIOHAL 

Law  for  both  branches  of  the  Legal  Profesdon. 


N 


NEW  SERIES.— PRICE  TWO  SHILLINGS. 


The  only  Honthl^  Mftgudne  devoted  e»diiilT«lj  to  the  iDterosts  of 
the  Profeirion  ftt  Home  and  Abrtwd. 


Rbxtm  a  TiTBffKK,  Law  Bookaellen,  100  Chancerr-lane,  London. 

LEGAL    POSTINGS; 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 

SALE, 
On  FRIDAY,   the   \3th  day  of  NOVEMBER,    1874. 

COUNTIES   DUBLIN    AND   ROSCOMMON. 


MOUNT    TALLANT,    COUNTY    OF    DUBLIN, 

AND 

PAST  of  the  LANDS  of  CL0N8ERANB  sod   KILLIVACAN, 
In  the    COUNTY    of    ROSCOMMON. 

In  the  Matter  of 

the  Esute  of 
John  Riddick, 

Owner; 

Richard  Charles  Pratt  and^ 
J<Am  Hamilton, 

Petitioneis. 


np  O 


BE      SOLD, 

Before  the 

Honoorable  Judge  Klanagan, 

At  the 

Landed  Estates'  Court,  Inns'.qasr. 

In  the 

City   of   DnbliB, 

At  Noon, 


On  FltlUAY,    the  Itth  day  of   NOVEMBER,   1874. 

LOT  No.  1  -The  Home  and  Premises  known  as  Mount  Tallant 
Cottage,  with  Land  thereto,  of  the  estimated  yearly  value  of  £84,  to 
\»  sold  primarily  liable  to  the  fee-farm  rent  of  £64  12s  6d,  in  exonera- 
tion of  Lots  2  to  7,  and  of  the  net  estimated  value  of  £20  78  6d. 

LOT  No.  3— The  House  and  Premises  known  ss  No.  1,  Mount 
Tallant  Terrace,  which  produces  an  annual  profit  rent  of  £83. 

LOT  No.  3— The  House  and  Premises  known  as  No.  2,  Meant 
Tallant  Terrace,  which  produces  an  annual  profit  rent  of  £3& 

LOT  No.  4  -The  House  and  Premises  known  as  No.  8,  Mount 
Tallant  Terrace,  which  prodnces  an  annual  proitt  rent  of  £88, 

LOT  No.  i— The  House  and  Premises  known  as  No.  4,  Mount 
Tallant  Terrace,  which  produces  an  annual  profit  rent  of  £38. 

LOT  No  6  -The  House  and  Premises  known  as  No.  S,  Hoont 
Tallant  Terrsce,  which  produces  an  annual  profit  rent  of  £38. 

LOT  No.  7— The  House  and  Premises  known  as  No.  «,  Mount 
Tallant  Terrsce,  which  produces  an  annual  profit  rent  of  £38. 

LOT  No.  a-;.Nlne-tenth  Undivided  ParU  of  the  Lands  of  Killivacan, 
and  Kllliva'-an'  Bog,  situate  in  the  barony  and  county  of  Roscommon, 
held  in  fee,  prudueing  an  annusl  profit  rent  of  £48  Is  9d 

LOT  No.  9— Nine-tenth  Undivided  FarU  of  Part  of  the  Lands  of 
Clonsarane,  S'tuate  in  the  barony  and  county  of  Roscommon,  held 
under  fee-farm  grant,  indemnlHed  against  head  rent,  and  prodndng  an 
annual  profit  rent  of  £86  Its  3d. 

Dated  this  17th  day  of  July,  1874. 

R.  DENNT  URLIN,  Ezamlnsr. 
ALFRED  B.  MIDDLETON,  Solicitor. 

DESCRIPTIVE  PARTICULARS. 

Lots  1  to  7  (Mount  Tallant  Cottage  and  Tertooe)  are  situate  on  tbs 
high  rood  leading  from  Harold's  Cross  to  Teorenure,  close  to  Kenil- 
worth-squftie,  in  the  Rathmines  Township,  and  the  neighbourhood  is 
Improving  daily,  being  ticalthy,  convenient,  and  respectable.  Mount 
Tallant  Cottage  b  a  detadied  residence,  staiMling  upon  nearly  4  seres, 
with  entrance  lodge  and  carriage  drive.  The  liouses  forming  the 
terrace  front  the  high  road,  and  ua  in  good  repair,  and  are  to  be  sold 
indemnified  from  mIT  rent 

Lot  8— The  Lands  of  KilllTsean  are  free  from  rent,  and  are  situate 
near  Stroksatown.  The  rent  of  this  Lot  is  psid  by  one  tenant,  whcss 
lease  will  expire  in  80  yeara    The  tenement  valuation  is  £118  Ita 

Lot  9  -The  Lands  of  Clonserane  are  indemnified  from  all  rent,  and 
also  convenient  to  Strokestown,  and  are  held  l>y  tenants  from  year  to 
year.     The  tenement  valuation  is  £93. 

Vor  Rentaia  Maps,  and  furtlier  particulars  spply  at  the  Landed 
Estates'  Court,  Inns'^nsj,  Dublin;  to 

JOHN  RIUOICK,  hsq.,  the  Owner,  17  Baobelors'-walk ;  or  to 
ALFRED  HANCOCK  MIDDLETON,  BolioUsr  for  PsUUon- 
)9S  era,  having  carriage  of  Bale,  36  Eastaoe-stteet,  Dublin. 
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In  the  LANDED  ESTATES'  COURT,  IRELAND. 

COUNTY    AND    CITY    OF    DUBLIN. 

On  FRIDAY,  the  20th  day  of  NOVEMBER,  1874. 

In  the  Hatter  of 
the  EaUte  of 
William  Ti^he  Hamilton 
■ad  Frederick  Fownei 
Hamilton,  Trustees  and 
Ezeeutora  named  in  the 
last  will  and  teatament  of 
John  Bell,  deoeaaed, 

Ownera  and  Petitioners. 


ry  O 


BE      SOLD 

BT 

PCBLIC     AUCTION, 

In  Thirteen  Lota, 

Before  the 

Honouralile  Judge  Flanagan, 

At  taia  Court, 

Landed  Eatatoa'  Court,  Inna'^quaj, 

In  the 

Citj    of    Dublin, 

On- FRIDAY,  the  2Uth  da;  o(  NOVEMBER,  1874, 
At  Nooa 

LOT  I— Part  of  the  Lands  of  Simmons  Court,  now  called  Monnt 
Erroll,  containing  13  acres,  I  rood,  20  perches,  statute  measure,  held 
under  lease  dated  the  8th  day  of  December,  1821,  for  09  jears,  from 
the  S9th  September,  1821,  subject  to  the  .Yearly  rent  of  £92  IBs  4d 
sterling,  payable  half  yearly,  on  the  25th  March  and  29th  Snitember, 
and  of  the  net  unnual  value  of  £102  4s  Hd,  and  situate  in  the  Barony  of 
Rathdown  and  County  of  Dublin. 

LOT  2— The  Dwelling-house  and  Premises  No.  82  Brldge-street, 
Lower,  in  the  Parish  of  8t  Audeon  and  City  of  Dublin,  held  under 
lease  dated  28th  January,  1848,  for  the  term  of  100  years,  from  the 
35th  of  March,  1841,  subject  to  the  yearly  rent  of  £5  sterling,  payable 
half  yearly  on  the  25th  of  March  and  29th  September,  and  producing  a 
well-paid  proet  rent  of  £40  sterling. 

LOT  3— The  Dwelllng-boiises  and  Premises  88  and  84  Beytesbury- 
Btreet,  Pariah  of  St  Peter  and  Clly  of  Dublin,  producing  the  net 
annual  profit  rent  of  £4i  158  6d. 

LOT  4— Tbe  Dwelling-houses  and  Pnimlses  85  and  88  Heytesbury- 
Btreet  aforesaid,  producing  the  net  snndal  profit  rent  of  £52. 

LOT  5-Tbe  Dwelling-houses  and  Premises  87  and  88  Heytesbury- 
street  aforeaaid,  producing  the  net  annual  profit  rent  of  £56. 

LOT  8— The  Dwelling-houses  and  I'remlses  89  and  80  and  91 
Beyteabury-atreet  aforesaid,  producing  the  net  annual  prollt  rant  of 
£82  15a. 

LOT  7— The  Dwelling-bouses  and  Premises  Nosl  1  and  2  Pleasant- 
street,  Fariih  of  St.  Peter  and  City  of  Dublin,  producing  the  net 
annual  pi  ofit  rent  of  £65. 

LOT  8  The  Dwelling-houses  and  Premises  Nos.  3  and  4  Pleasant- 
street  aforenid,  pcodndng  a  net  annnal  profit  rent  of  £66. 

LOT  9— The  Dwelllng-houaea  and  Premises  Noa.  5  and  6  Pleaaant- 
itreet  aforeaaid,  producing  the  net  annual  rent  of  £01. 

LOT  10— The  Dwi'liing-housea  and  Premisea  Nos.  7  and  8  Fleasant- 
■treet  aforesaid,  producing  tlie  net  annual  profit  renc  of  £63. 

LDT  11— Tbe  Dweliing-houars  and  Premises  Noa.  9  and  10  Pleasant- 
street  aforesaid,  producing  the  net  annual  profit  rent  of  £66. 

LOT  13— The  Dwelling-house  and  Premises  8,  9,  and  10  Camden- 
row  aforeaaid,  irith  Building  Ground,  producing  the  net  annual  rental 
of  jeiO*. 

LOTS  3  to  IS  tncluslTe,  are  held  in  fee.fann,  and  are  jointly  subject 
to  the  head  rent  of  £4  4b  fid,  which  is  primarily  charged  on  Lot  8,  in 
indemniflcation  of  all  tbe  other  lots. 

LOT  13 — The  Plots  of  Ground,  Dwelling-houses,  and  Premises,  99, 
100,  101,  102,  103,  104,  106.  106,  and  107,  Coombe,  and  the  Dwelllng- 
houaes  and  Premises  and  Yards  in  Skinner*s-aUey,  held  partly  In  fee- 
farm  and  partly  for  long  terms  of  yean,  and  producing  the  net  annual 
rental,  or  of  the  net  annual  value,  of  £164  128,  or  thereabouts. 
Dated  tl^  2nd  day  of  July,  1874. 

C.  E.  D0BB8,  Examiner. 

Private  Propoaala  for  the  purchase  of  all  or  any  of  the  foregoing  Lota 
will  be  received  by  the  Solicitor  having  carriage  of  the  Sale  up  to  the 
35th  day  of  October.  1874,  and  will  be  submitted,  without  further 
notice,  to  the  Honourable  Judge  Fhmagan  for  his  apptoval,  on  th« 
2nd  dity  of  November,  1874. 

DESCRIPTIVE    PARTICULARS. 

Lot  1— This  Lot  conMsts  of  a  handsome  Residence,  with  Ont-ofRce, 
Lawn,  Orchard,  and  beautifully  laid  out  Gardens,  with  an  entAmoe 
Lodge  and  Premiaea  situate  on  the  road  from  Dublin  to  Stillorgan,  in 
the  Pembroke  Towniblp,  adjoining  the  splendid  resi'ience  known  as 
"  Montroae,"  and  is  dtiuite  within  s  convenient  distance  from  the  City 
of  Dublin. 

Lot '-'  consists  of  a  substantial  Burineta  Hoiise  and  Premises,  No.  33 
Bridge-street;  and  the  rent  is  punctually  paid. 

Lots  3  to  12  consist  of  substantially  and  well-bollt  Dwelling-hoasca 
and  Premises,  set  to  solvent  tenanta  ac  realMmable  rents;  arid  in  Order 
to  suit  small  capitalists  the  property  has  been  divided  into  small 
Lots. 

Lot  18  consists  Of  several  DwelUikg-boiaes,  Gsrdens.  Yards,  and 
Premises,  with  a  large  Garden  attached  situate  on  the  Coombe,  and 
Skinner's-alley,  and  are  admirably  suited  tor  a  timber  and  bnilderB' 

Srd,  and  DwelUng-botiie;  and  an  held  at  nominal  rents  under  tbe 
a\  of  Meath. 

For  Rentals,  partlctilara,  and  Conditions  of  Sale,  apply  at  the 
Xeglstrar's  Office,  Landed  Estatea'  Court,  Inn's-qnsy,  Dublin;  to 

ROBERT  JOHNSTON,  Esq.,  Solicitor,  8  Lower  OrmoDd- 

quay,  Dublin;  to 
H.  B.  UaRTLEY,  Eaq.,  Solicitor,  24  Westland-row,  Dublin; 

and  to 
THOMAS    TIOHE    MECREDY,    Solicitor  for  the  Owners 
having   carriage  of    the    Sale,    38   Westmoreland-street, 
Dublin. 551 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

TAMES  G~A   B   R   O   W   A   T, 

O  of  Csstle-huie,  Belfsst,  in  the  County  of  Antrim,-  Fnblloan,  was 
on  the  27th  day  of  October,  1874,  adjudged  Bankrupt. 

Public  Sittings  will  be  held  at  the  Court  of  Bankrupts,  Foot 
Courta,  Dublin,  on  TUESDAY,  the  24th  day  of  NOVEMBER,  1874, 
and  on  FRIDAY,  the  11th  day  of  DECEMBER,  1874,  at  the  hour  of 
Eleven  o'clock  in  tbe  forenoon,  whereat  the  Bankrupt  Is  to  attend, 
and  to  make  a  full  disclosure  and  diacovery  of  bis  Estate  and  Effects. 
Crvditors  may  prove  tbelr  Debts,  and  at  tlie  First  Sitting  ehoose  a 
Creditor's  Assignee.  At  the  Last  Bitting  the  Bankrupt  is  required  to 
finish  his  Examination. 

All  persons  having  in  their  possession  any  Property  of  the  Bankmiit, 
must  deliver  it,  and  all  Debts  due  to  the  Bankrupt  mnat  be  paid,  to 
Chaeus  HiiWT  Jaku,  OfBciai  Assignee,  Upper  Ormond-qnay, 
Dnblln,  to  whom  Creditors  may  forward  their  Affidavits  of  Debt 

HUGH  DOYLE,  Baglstnr. 
CHARLES  RUSSELL  and  BENNETT  THOMPSON,  Solieiton, 
9  Lower  SsckviUe-street,  DubUn.  587 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

TAMES  M~A  L   C   O  M  S  O  N, 

fj  of  Number  70  Main-street,  Cavan,  in  the  Connty  of  Cavan,  watdi 
and  clock  maker,  was  on  the  Srd  day  of  November,  1874,  adjudged 
Bankrupt. 

Public  Sittings  will  be  held  at  the  Court  of  Bankmptay,  Four 
Courts,  Dublin,  on  FRIDAY,  the  37th  day  of  NOVEMBER,  1874, 
Bnd  on  TUESDAY,  the  16th  day  of  DECEMBER,  1874,  at  the  hour  of 
Eleven  o'clock  In  the  forenoon,  whereat  the  Bankrupt  is  to  attsnd, 
and  to  make  a  full  dtoeloBUie  and  discovery  of  his  Estate  and  Ellecta. 
Creditors  may  prove  their  Debts,  and  at  the  First  Sitting  choose  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  Is  required  to 
finish  his  Examination. 

All  persons  having  in  their  poseession  any  Property  of  the  Bankrupt, 
must  deliver  it,  snd  all  Debta  due  to  the  Bankrupt  mnat  be  paid,  to 
Chaklks  Henkt  Jaxils,  Esq.,  Offldsl  Assignee,  Upper  Ormood-qusy, 
Dublin,  to  whom  Creditor*  may  forward  their  Affldavits  of  Debt 

HUGH  DOYLE,  Reglstrsr. 
JAMES    O.    RYND,  Solicitor,  No.  1  Lower  Ormond-qusy, 
DubUn.  59& 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 
In  the  Matter  of 

MICHAEL  CAPPOCK, 

of  Navan,  in  Hie  County  of  Meath,  general  merchant  and  shop- 
keeper, a  Bankrupt 

A  Public  Sitting  will  be  held  befora  the  Conrt,  at  the  Four  Courts, 
Dublin,  on  FRIDAY,  the  ISib  day  of  NOVEMBER,  1874,  at  tbe  hour 
of  Eleven  o'cioi-k  in  the  forenoon,  to  Audit  the  Assignee's  Account 
and  make  a  dividend  in  thla  matter. 

Dated  thu  39th  day  of  October,  1874. 

A    F.  LLOYD,  Deputy  ReglstrsT. 
CHARLES   HENRY  JAMES,   Official  Aadgnee,   SO  Upper 

Ormond-quay,  Dublin. 
ROBERT    JAMES   lONEB,  Solicitor  fo^  the  Assignee,  17 
Eustace-sthiet,  Dublin.  S9t 

SALE; 

SALE    OF 

Well'-seeured  Ground  and  Profit  Rents^  arisinff  out  of 

Recorded  Estates. 


COUNTY  OF  KILDARE  AND  COUNTY  OF  THE  TOWN 
OF  DROOHEDA. 


TO 
( 


BE      SOLD      BY      AUCTION, 

On  MONDAY,  the  9th  day  of  NOVEMBER    1874, 

At  Twelve  o'clock  noon. 

In  Messrs.   BENNETT   «   BON'S 

Public  Saie-rooma, 

No.    8    UPPER      ORMONO-QUAY, 

DUBLIV, 

By  direction  of  the  Representatives  of  the  late  Johk  Mackat,  Esq., 
Several  valuable  and  well-secured  Profit  Rents,  payalile  out  of  the 
Town  and  lAnds  of  Ballytore,  situate  in  the  County  of  KJldara,  held 
in  fee ;  and  out  of  the  Landa,  Uousea,  and  Premises,  in  tlie  County  of 
the  Town  of  l^rogheda,  held  under  leases  for  long  terms  of  years. 

The  EsUtvs  will  be  Sold  in  Sieven  Lots  so  as  to  suit  small  capitalists, 
and  OS  they  have  all  been  recorded  under  the  provisions  of  the  Record 
of  Title  Act.  purchasers  will  not  have  to  go  to  any  expense  of  investi- 
gating Title,  &C. 
For  Rentals  and  further  particulars  apply  to 

Messrs.  BENNETT  *  SON,  the  Auctioneers,  Ho.  8  Upper 

Ormond-qu^,  Dublin ;  or  to 
Messrs.  WM.  FINDL.A.TER  A  CO  ,  Solicitors  for  the  Vsodois, 
85  Upper  Ormond-quay,  Dublin. 577 
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JUDICIAL   STATISTICS. 
In  a  late  case  at  Consolidated  iNisi  Prius,  which  was 
on  a  bill  of  exchange,  and  undefended,  Mr.  Baron 
Dowse,  addressing  the  jury  and  the  bar,  said  :— 

"Thb  case  is  an  illustration  of  the  futility  of  what  are 
called  "judicial  statistics,"  or  calculating  the  amount  of 
business  done  in  the  courts  by  the  amount  of  moaej 
reco-rered  during  each  year.  I  have  often  sat  in  the  Court 
of  Exchequer  mim  morning  to  night,  and  the  amount 
recovered  was  only  half  a  crown,  but  it  was  to  try  a 
question  of  right ;  yet  here  we  have  in  less  than  five 
minntes  disposed  of  i;5,592.  I  suppose  it  will  be  told  in 
England  that  we  took  three  weeks  to  do  that.  This  proves 
the  hnmbng  of  "jndicial  statistics,"  as  showing  how  the 
coorts  onght  not  be  kept  in  Ireland  from  the  small  amount 
of  money  disposed  ot" 

Tiaa  statement,  as  usual,  appeared  in  the  public 
papers,  and  drew  a  reply  from  Mr.  SuUivan,  M.P.  for 
Ixmth,  who  is  also,  we  believe,  on  his  way  to  the  bar. 
This  gentleman,  in  rather  a  long  letter  addressed  to  a 
contemporary,  says : — 

"Baboh  Dowbi  told  his  audience  that  the  judioialstatisties 
took  as  the  criterion  of  an  Irish  jadge's  work,  as  compared 
with  an  Elfish  judge's  work,  the  amount  of  money 
disposed  of.  That,  and  that  alone,  was  the  test  which  be 
intimated  to  the  public  those  statistics  applied.  Either  bis 
lordship  bad  seen  and  read  those  statislios,  and  knew  what 
he  was  talking  about,  or  else  he  bad  not  seen  them,  or 
made  himself  acquainted  with  a  public  document  on  which 
he  was  passing  solemn,  I  mean  facetious,  judgment.  The 
Parliamentary  document  convicts  his  loidship  of  singular 
want  of  candour  to  say  the  least,  for  out  of  some  twenty- 
five  tests  only  one  in  any  way  turns  upon  the  amount  of 
money  reouvered,  whereas  all  the  rest  turn  upon  the  number 
of  cases  tried,  &c.  In  truth,  in  framing  the  form  of  my 
return,  earnest  care  was  taken  to  include  every  oonwivable 
heading  or  test  that  could  fiurly  be  expected  to  give  an 
impartial  result.  Here  are  the  items  applied  for  by  me, 
and  supplied  in  the  Parliamentary  Return,  291,  ordered 
by  the  House  of  Commons  to  be  printed,  Ifith  July, 
187*  :— 

OOKMON  I.AW. 

A.  Total  number  of  writs  of  summons  and  plaint  return- 

able to  the  three  law  courts. 

B.  Total  number  of  writs  for  sums  not  exceeding  £20. 

C.  Total  number  of  writs  for  sums  exceeding  £20  but 

under  £40. 

D.  Total  number  of  defences  filed. 

£.  Total  number  of  judgments  entered  up  in  the  three 
law  courts. 

F.  Total  number  of  proceedings  in  ebambers. 

G.  Total  number  of  causes  tried  both  in  town  and  on 

circuit. 
H.  Total  number  of  verdicts  given  both  In  town   and 

ondrcoit. 
I.  Total  amount  for  which  verdicts  were  given. 
K.  Total  number  of  verdicts  for  £20  and  under. 
L.  Total  number  uf  bills  of  costs  certified  by  law  taxing 

masters. 
M.  Total  number  of  causes  entered  for  trial  in  the  three 

courts  and  in  the  Consolidated  Nisi  Prius. 
K.  Total  number  of  causes  entered  fur  trial  on  circuit. 
O.  Total  number  of  causes  entered  for  trial  in  town  and 

on  circuit. 
P.  Total  number  of  causes  tried  on  drouit. 

CBANOIBT. 

Q.  Total  number  of  bills  filed. 

it.  Total  number  of  answers  filed. 

S.  Total  number  of  summonses  issued. 


T.  Total  number  of  orders  made  in  Chancery,  whether 
drawn  up  by  registrars  or  in  chambers. 

U.  Total  number  of  bills,  informations^  and  special  case* 
heard. 

V.  Number  of  bills  of  costs  certified  by  Chancery  taxing 
masters. 

W.  Total  number  of  orders  drawn  up  in  the  Kegistrar's 


ADMIBALTT. 

X.  Total  number  of  causes  instituted. 

PB0B&T8. 

Y.  Total  number  of  probates  and  administrations  granted 
at  the  principal  registry. 

Z.  Causes. 
A.A.  Motion*. 
B.B.  Trials. 

SIVOBOI    AHS   ItATBIKOiriAL  COOKll 

CO.  Motions. 
D.D.  Trials. 

"This  list,  copied  from  the  Parliamentary  paper,  will 
show  whether  Baron  Dowse's  description  of  the  document 
is  fair  and  accurate. 

"And,  now,  let  ns  sweep  away  altogether  the  comparison 
of  amounts  recovered.  What  other  test,  measure,  or  stan- 
dard of  comparative  work  will  his  lordship  take,  so  that  we 
may  obtain  an  idea  how  numy  judges  England  should  have 
if  we  have  none  too  many  t  Shall  we  take  total  numbers 
of  defences  filed  1  In  Ireland,  2,811 ;  in  EngUnd,  21,467 — 
so  that  England,  on  this  test,  onght  to  have  120  common, 
law  judges  if  we  have  only  enough  t  Shall  we  take  total 
number  of  writs  of  summons  and  plaint  I  Ireland,  17,186  ; 
England,  63,026.  Sludl  we  try  total  number  of  judgments 
entered  up  in  the  three  law  courts  !  Ireland,  4,481 ;  Eng- 
land, 23,664.  Not  a  word  here  as  to  the  amocnts  of 
money  involved ;  not  a  word  here  as  to  the  only  test  which 
Baron  Dowse  would  have  the  public  believe  was  applied  in 
those  statistics.  What  test  would  his  lordship  consider 
fairt  I  might  go  through  the  whole  list;  and  the  facts, 
would  show  that,  if  we  have  not  too  many  judges  for  the 
work  in  Ireland,  there  onght  to  be  at  least  forty  OMnmon 
law  judges  in  Enghind  I  Even  his  lordship's  favourite  idea 
of  a  time  test  is  against  him.  Bach  English  judge  sat  on 
an  average  211  days;  each  Irish  judge  142  days— even 
lunch-taking  days,  I  suppose,  included." 

We  have  made  this  long  quotation  from  Mr.  Sul- 
livan's letter,  because  his  position  and  ability  demand  ' 
recognition ;  and  while  we  believe  the  learned  Baron  to 
have  been  perfectly  right,  we  may  say  that  Mr.  Snl- 
livan  comes  nnder  the  imputation  himself  of  not  having 
read  or  understood  the  statistics  on  which  he  founds  hu 
tirade.  For  we  find  the  very  matters  that  he  dwells  on 
BO  much,  to  the  apparent  disadvantage  of  our  Judges, 
thoroughly  explamed  by  Dr.  Hancock,  from  whose 
Judicial  Statistics  for  Ireland,  p.  94,  we  make  the 
following  extract: — 

The  inquiries  of  English  and  Irish  T41W  and  Chan- 
cery Commissioners  in  1863  showed  an  arrear  of  busi- 
ness in  the  Superior  Courts  of  Common  Law  in  England. 
The  statistics  of  1872  indicate  that,  notwithstanding 
the  increased  number  of  Judges  appointed  since  1667, 
in  consequence  of  the  jurisdiction  as  to  election  petitions 
then  conferred  on  the  Judges  of  these  Courts,  there  vras 
still  an  arrear  of  business. 

The  chief  end  of  all  common  law  proceedings  is  to 
lead  up  to  a  trial  at  "  Nisi  Prim"  and  to  secure  a  proper 
verdict,  and  to  carry  out  the  judgment  founded  thereon. 
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In  the  three  Superior  Courts  of  Common  l>aw  in- 
England  in  1872  no  less  than  145  trials  were  postponed 
"  for  want  of  time  to  try  "  the  cases.  The  fact  of  such 
a  block  of  business  had,  no  doubt,  a  considerable  effect 
upon  other  postponements.  The  postponements  by  con- 
sent amounted  to  43,  and  the  postponements  by  order 
of  the  Courts  and  causes  stayed  to  202.  This  forced 
stoppage  of  oases,  agun,  led  to  cases  being  referred, 
but  the  statistics  as  to  these  arc  not  shown  separately 
from  cases  withdrawn.  The  number  of  withdrawals, 
including  cases  referred,  &c.,  amounted  to  883.  These, 
with  121  causes  struck  out,  left  only  1,147  causes  tried 
out  of  2,538  for  trial. 

When  a  permanent  arrear  of  business  of  this  kind 
occurs,  the  statistics  no  longer  indicate  the  natural 
amount  of  business  that  would  be  brought  before  the 
Courts  if  there  was  time  to  dispose  of  it.  Again,  the 
cases  disposed  of  cease  to  be  average  cases,  for  in  such 
a  state  of  business  there  will  be  a  strong  tendency  to 
postpone  or  refer  to  arbitration  the  most  complicated 
cases  and  those  most  likely  to  occupy  time. 

This  is  shown  in  the  Court  of  Chancery  in  England, 
where  the  two  heaviest  and  most  complicated  cases  for 
winding  up  Insurance  Companies,  instead  of  being  dis- 
posed of  by  the  ordinarj'  machinery  of  the  Court,  were 
by  special  Acts  of  Parliament  respectively  referred  to 
arbitration.  The  cases  were,  however,  of  such  impor- 
tance in  a  legal  point  of  view,  that  the  parties  secured 
the  services  of  ex-Lord  Chancellors,  and  when  one  of 
these  died,  of  an  ex-Master  of  the  Rolls,  to  act  as 
arbitrators. 

The  proceedings  before  these  arbitrators,  who  were 
really  acting  as  extra  Chancery  Judges,  do  not  appear 
in  the  English  Judicial  Statistics,  because,  under  the 
statutes  in  the  respective  cases,  these  eminent  digni- 
taries were  legally  acting  as  private  arbitrators,  and 
hence  the  English  statistics  necessarily  omit  a  large 
part  of  real  Chancery  business. 

Thus  there  is  in  the  Court  of  Chancery  in  England, 
as  well  as  in  the  Superior  Courts  of  Common  L^w,  a 
clear  indication  of  an  inability,  for  want  of  time,  to 
dispose  of  all  the  business  properly  belonging  to  the 
Courts. 

In  Ireland  there  is  in  some  of  the  Courts  a  similar 
indication  of  inability,  in  point  of  time,  to  dispose  of 
the  business. 

Thus,  in  the  Court  of  Queen's  Bench  in  Ireland,  out 
of  214  causes  entered  for  trial  in  1873,  103  were  sent 
to  a  second  Judge  to  try,  and  only  22  were  returned  as 
tried  in  the  primary  Court,  while  the  same  number  of 
22  causes  were  returned  as  "  postponed  for  want  of 
time  to  try." 

*  The  Judicature  Act  passed  for  England  and  the  Bill 
proposed  for  Ireland  are  calculated,  by  facilitating  the 
transfer  of  business  from  one  Court  to  another,  and  by 
extending  the  period  of  the  year  for  trials  at  NisiPrius, 
to  obviate  some  of  the  causes  of  these  delays ;  but  in 
exact  proportion  to  the  extent  of  these  changes,  will 
the  statistics  of  past  years  afiected  by  the  delays  of 
procedure  fail  to  afford  a  safe  guide  as  to  the  amount 
of  future  business  when  the  causes  of  delay  have  been 
removed. 

The  Irish  Land  Act,  by  giving  legal  recognition  to 
tenants'  claims  for  impirovements  and  under  Tenant- 
ri^ht  usages,  has,  besides  the  direct  business  of  deter- 
mining the  questions  as  to  these  subjects  between 
landlord  and  tenant,  brought  the  large  amount  of 
tenants'  property  thus  recognised  more  completely 
within  the  jurisdiction  of  the  Courts  in  suits  for  ad- 
ministration of  tenants'  assets,  in  questions  arising  out 
of  family  arrangements  and  settlements  and  wills,  and  in 
creditor  and  bankruptcy  proceedings. 

When  the  principles  sanctioned  by  the  English  Judl- 


cature  Act  have  been  completely  extended  to  Ireland, 
the  full  effect  of  this  change  will,  from  the  size  of  Irish 
tenants'  holdings,  appear  chiefly  in  the  increased  busi- 
ness in  the  Civil  Bill  Courts  of  the  Chairmen  of 
Counties  and  Recorders,  which  correspond  to  the  Eng- 
lish  County  Courts. 

The  appeals  from  the  Irish  County  Courts  are  heard 
by  the  twelve  Judges  of  the  Common  Law  Courts  on 
Circuit  or  at  the  Consolidated  Misi  Prius  Courts  in 
Dublin,  in  the  form  of  rehearings,  and  not,  as  in  Eng- 
land, in  the  form  of  error  from  inferior  Courts — case 
stated,  or  mere  appeal  without  rehearing. 

The  new  business  arising  from  the  complete  recogni- 
tion of  tenants'  property,  to  the  value  of  many  millious, 
will,  when  the  pending  legal  reforms  are  completed, 
thus  have  a  large  effect  upon  the  business  of  the  Irish 
County  Courts  and  the  Circuit  Judges. 

Sir  Colinan  O'Loghlen's  Act  of  the  present  Session 
conferring  jurisdiction  on  the  Irish  County  Courts  in 

?|uestions  of  right  of  way  and  title  to  laud  will  have  a 
urther  effect  in  increasing  the  business  of  these  Courts 
and  the  business  on  Circmt. 


THE  COLLEGE  HISTOEICAL  SOCIETY. 
The  meetings  of  this  Society  are  looked  upon  as  public 
events,  and  have  an  interest  extending  far  beyond  the 
walb  of  the  College.  In  the  case  of  the  opening  meet- 
ing of  this  session  public  interest  was  very  much 
aroused,  as  it  was  generally  expected  that  at  least  one 
legal  candidate  for  University  suffrages  would  have  an 
opportunity  of  proving  his  mettle.  For  an  account  of 
what  happened  on  the  occasion  we  must  refer  our 
readers  to  the  daily  papers ;  but  we  desire  to  call  atten- 
tion to  the  Auditorial  Address,  which  was  in_  some 
danger  of  having  its  merits  overlooked  in  the  midst  of 
other  circumstances.  The  Auditor  for  the  year,  Mr. 
Matheson,  who  was  lately  called  to  the  Bar,  chose  as 
the  subject  of  his  Address,  "  The  Decline  of  Patriotism," 
and  worked  out  his  thesis  with  admirable  dialectic 
skill.  His  illustrations  were  taken  from  the  whole 
course  of  European  history,  and  his  opinions  are  free 
from  the  taint  of  Positivism,  which  is  the  yawning  gulf 
into  which  those  have  stumbled  who  have  of  late  years 
taught  the  lessons  of  history.  It  is  not,  however, 
necessary  to  agree  with  Mr.  Matheson's  conclusions  to 
admire  his  extensive  knowledge,  rhetorical  skill,  and 
strong  argumentative  power.  Uis  opinions  are,  shortly, 
that  patriotism  is  the  result  of  a  common  religion,  a 
common  history,  and  a  common  foe,  and  as  peoples 
have  less  of  these  in  common,  they  become  less  patriotic 
and  more  cosmopolitan.  Mr.  Matheson  runs  off  here, 
and  perhaps  unnecessarily,  into  "  fraternity "  and 
"humanity,"  the  other  elements  of  selfishness,  and  a 
sympathy  outstepping  the  narrow  limits  of  home,  tribe, 
and  creed — complete  forces  which  produce  the  tendency 
of  patriotism  to  decline.  We  should  remark  that  in  no 
sense  except  that  of  Aristotle  could  this  essay  be 
deemed  political,  and  as  a  fair  specimen  of  its  qualities 
we  reprint  the  concluding  passages : — 

"  And  as  long  as  the  old  spirit  of  Patriotism  lives,  so  long 
must  men  continue  to  recognize  a  mlationship  involving 
duties  and  obligations  which  ceue  with  national  bnund&ries; 
they  must  feel  themselves  bound  to  their  countrymen  »» 
against  all  mankind ;  and  bold  a  right  to  regard  all  outride 
their  own  land  as  in  the  truest  senae  foes.  And  as  long  M 
this  is  so,  international  strife  must  flonrish,  and  history  re- 
peat itself.  The  general  decline  of  Patriotism,  therefore, 
niuBt  surely  mark  ai  an  era  in  the  biBtory  of  the  world, 
when  it  opena  a  volume  as  yet  unread  ;  when  the  pas' 
ceases  to  be  a  criterion  of  the  future  ;  when  the  stratagems 
and  conflicts  of  natinnaliam  visibly  assume  autumnal  hues, 
and  nations  are  no  more  than  the  spreading  branches  of  the 
old  human  tree.     '  The  golden  age '  seems  to  recede  in  pro- 
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portioD  as  we  approach  nearer  to  it.  But  if  there  is  any 
foundation  whatever  for  the  belief  which  we  find  su  hard 
to  Bliake  off-  that  the  human  race  baa  before  it  destinies 
tranacending  anything  which  it  has  yet  realised — the  general 
decline  of  the  old  spirit  of  Patriotism  must  at  least  herald 
the  advent  of  a  time  bright  with  sunshine  and  hope,  in  the 
Catholicism  of  charity  and  peace. 

"And  what  results  must  we  expect  to  tiow  from  its 
decline,  on  our  national  selves?  stripped  of  the  spirit 
of  Patriotixm,  the  future  history  of  our  country  may  be  far 
less  romantio  than  its  past ;  it  may  compare  in  interest,  but 
very  poorly,  with  that  of  contem|ioraiy  nations  ;  statistics 
may  monopolise  its  pages  to  an  alarming  extent — but  will 
it  be  less  happy  and  nsef  ul  I  The  combined  effect  of  the 
two  forces  whose  operations  I  have  endeavoured  to  trace, 
must  surely  be — nay,  actually  has  been,  to  make  us  realise 
more  and  more  our  position  as  members  of  the  human 
family— to  whom  happiness  is  an  all  important  blessing — 
suffeiing  and  want  a  painful  curse ;  and  who  have  a  right  to 
struggle  honestly  to  attain  the  former  and  avoid  the  latter. 
W«  njay  in  consequence  concentrate  onr  energies  more  and 
more  to  seoure  those  ends  for  ourselves — we  may  beoome 
more  selfish,  if  yon  like  to  call  it  so  ;  but  we  shall  also 
be  more  and  more  willing  to  recognise  in  others  the 
same  right  to  struggle  for  the  ends  which  they  in  conunon 
with  us  prize — we  will  be  more  ready  to  assist  them  when 
they  honourably  falL  We  may  therefore,  as  a  nation,  oeaae 
to  give  birth  to  patriots  of  the  old  Bule  Britannia  type — 
men  straggling  fur  the  glory  of  Britain,  and  ready  to  shed 
their  life's  blood  in  her  cause ;  but  every  day  must  find 
amongst  us  a  larger  band  of  heroes,  searching  out  the 
wrongs  of  the  oppressed  and  the  wants  of  the  needy,  and 
ready  to  spend  their  whole  life's  energy  to  make  "  Ginx's 
Baby  "  a  fiction,  and  "  the  Song  of  the  Shirt"  a  dream.  The 
name  of  Britain  may  fade  and  die  as  a  name  to  be  feared ; 
it  mnst  every  day  rise  and  grow,  in  the  stature  of  a  healthy 
fame,  as  the  hallowed  centre  of  philantbrophy  and  love  !" 


MB.  THEOBALD  PURCELL,  Q.C.    ' 

The  Limerick  Quarter  Sessions  concluded  on  Saturday 
evening,  before  Mr.  Theobald  Purcell,  Q.C.  Previous  to 
the  rising  of  court,  Mr.  Jonas  Blackall,  solicitor,  addressing 
his  worship,  said — One  word,  sir,  before  you  retire.  On 
behalf  of  the  attorneys  who  have  practised  here  before  yoo 
at  this  sessions,  I  am  requested  to  thank  yon  very  sincerely 
for  the  great  courtesy  you  have  observed  towards  every 
member  of  the  profession,  and  to  express  their  opinion  of  the 
satisfactory  manner  in  which  yon  have  discharged  the  im- 
portant duties  that  came  before  yon.  The  Chairnum  said — 
Gentlemen,  all  I  can  say  is  that  the  kind  observations  which 
Mr.  BUckall,  on  your  behalf,  has  addressed  to  me,  came 
entirely  on  me  by  surprise.  I  am  not  aware,  really,  that  I 
have  done  anything  to  deserve  them.  All  I  can  say  is,  and 
I  do  say  it  must  sincerely  and  honestly,  that  I  shall  endea- 
vour to  deserve  them,  and  I  hope  that  the  intercourse  which 
has  existed  between  us  since  I  have  come  down  here  may 
continue  in  the  same  pleasant  manner,  as  long  as  I  remain 
Chairman.  I  will  not  say  that  I  would  not  be  tempted  into 
some  higher  post  if  I  got  the  opportunity  or  an  offer  of  it ; 
but  I  certainly  would  not  desire  to  have  my  lines  oast  in  a 
pleaaanter  place  than  ihey  are  at  present  if  I  am  to  continue 
as  Chairman.  I  am  very  much  indebted,  indeed,  to  the 
practitioners  of  this  court  for  their  kindness,  and  I  must 
say  that  I  have  never  known  a  court  where  the  business  was 
carried  on  with  such  despatch.  I  wish  you  all,  gentlemen, 
good-bye,  nntil  next  December.    His  worship  then  retired. 


LAW  AND  EQxnry. 


The  case  of  Morraon  v.  Thmnpton  (22  W.  R.  869^  L.  B. 
9  Q.  B.  480)  affords  an  illustration  of  what  we  have  on 
several  occasions  maintained,  that  the  main  difference 
between  law  and  equity  is  not  in  principle  but  in  procedure. 
There  has  been  a  very  general  impression  (sanctioned  by  a 
note  to  Co.  Litt.  117a.,  note  IKl)  that  if  an  agent  acts  for 
bis  own  interest  in  the  conduct  of  his  principal's  business, 
and  by  Tiolating  bu  fidadaiy  duty  obtaina  a  profit  for 


himself,  the  principal  is  entitled  in  equity  to  claim  the 
profit  which  the  agent  has  unduly  made,  but  that  at  law 
his  only  remedy  is  to  sue  the  agent  for  any  damage  which 
he  can  show  himself  to  have  sustained  by  the  agent's 
neijlect  of  duty.  Such  damages  might  sometimes  amount 
to  the  eum  which  the  agent  had  made  for  bis  own  profit, 
but  they  need  not,  and  in  many  cases  it  would  be  difficult, 
and  in  some  impossible,  to  show  that  they  ought  to  be  so 
measured. 

In  Morriton  v.  Thompton  the  plaintiff  had  employed  the 
defendant  as  his  broker  to  purchase  a  ship  for  him.  The 
vendor  had  employed  another  broker,  named  Scott,  to  sell 
the  ship,  on  the  terms  that  if  Scott  could  sell  it  for  more 
than  £3,500  he  might  retain  the  excess.  The  defendant 
bought  it  for  the  plaintiff  through  Scott,  under  an  arrange- 
ment by  which  the  defendant  was  to  receive  £225  lOs.  of 
the  purchase-money,  being  part  of  the  excess  which  Scott 
was  entitled  to  retain  under  his  agreement  with  his  own 
principal.  The  plaintiff  was  held  entitled  to  recover  this 
sum  from  the  defendant  as  money  had  and  received  to  his 
nse;  and  in  delivering  the  judgment  of  the  Court,  Cock- 
bum,  C.J.,  after  referring  to  vanoas  authorities,  lays  down 
the  law  as  follows : — "  In  our  judgment,  the  result  of  these 
authorities  is,  that  whilst  the  agent  is  bound  to  account  to 
his  principal  or  employer  for  all  profits  made  by  him  in  the 
course  of  his  employment  or  service,  and  is  compellable  to 
account  in  equity,  there  is  at  the  same  time  a  duty,  which 
we  consider  a  Ugal  duty,  clearly  incumbent  upon  him, 
wherever  any  profits  so  niade  have  reached  his  hands,  and 
there  is  no  account  in  regard  to  them  remaining  to  be  taken 
and  adjusted  between  him  and  his  employer,  to  pay  over 
the  amount  as  money  absolutely  belonging  to  his  employer. 
This  was  precisely  the  case  with  regard  to  the  money  in 
question  acquired  by  the  defendant  in  the  course  of  his 
employment  without  the  knowledge  or  sanction  of  the 
plaintiff.  It  was  actually  in  his  bands,  subject  to  an 
immediate  duty  to  hand  it  over  to  his  employer.  Under 
these  circumstances,  the  money,  being  the  property  of  bia 
employer,  con  only  be  regarded  as  held  for  his  use  by  tbo 
agent,  and  mnst  consequently  be  recoverable  in  an  aotioD 
for  money  had  and  received." — The  SoUeiCora'  Journal. 


"NEPHEW  AND  NIECE." 

Scotch  cousins  are  proverbial.  In  Ireland  when  a  man 
has  a  title,  or  has  won  renown,  the  number  of  bis  relations 
in  ascending,  descending,  and  parallel  lines,  increases 
enormously.  In  England  the  expectation  of  a  legacy 
creates  uncles  and  aunts.  Throughout  the  Isles  there  is 
amazing  latitude  and  looseness  of  expression  in  claims  of 
relationship.  But  it  is  sad  to  think  that  the  contagion  lUs 
spread  to  our  Courts  of  Law  and  Equity,  and  that  suitors 
fight,  and  judges  differ,  over  the  meaning  of  words  which 
are  daily  iu  the  mouths  of  men,  women,  and  children,  and 
which,  ior  all  that,  do  not  seem  to  be  at  all  understood. 

In  the  current  number  of  our  Reports  we  have  a  painful 
illustration  of  this  kind  of  ambiguity.  In  Wella  v.  Well*, 
the  testatrix  gave  "to  her  niece,  Ann  Bormon,  her  large 
china  dish  and  basin  and  three  china  plates,"  and  then 
proceeded,  after  other  specific  legadex,  to  bequeath  a  sum 
of  money  equally  among  all  her  nephews  and  nieces  living 
at  her  death  (  Hell*  v.  WelU,  43  Law  J.  Rep.  (w.s.)  Chano. 
680).  It  was  contended  that,  as  Ann  Borman  had  been 
designated  as  "niece  "  in  the  early  part  of  the  will,  she  was 
to  be  taken  as  one  of  the  beneficiaries  under  the  general 
bequest,  although  she  was  not  niece  in  blood  to  the  testatrix, 
but  only  child  of  the  sister  of  the  husband  of  the  testatrix. 
The  Master  of  the  Rolls  held  that  Ann  Borman  must  be 
excluded  from  the  general  gift,  and  that  the  words  "  nephews 
and  nieces  "  in  the  latter  part  of  the  will  must  be  taken  in 
their  proper  sense ;  that  is,  as  meaning  "  child  of  brother 
or  sister."  His  lordship  sud  that  the  question  I>efore  him 
was  not  one  of  lav  but  of  the  English  language,  and  that 
the  duty  was  cast  upon  him  of  deciding  between  the  opinion 
of  the  Court  of  Exchequer  Chamber  on  the  one  hand,  and 
the  Lords  Justices  of  Appeal  on  the  other. 

The  cases  presented  to  the  consideration  of  the  Master  of 
the  Rolls,  and  between  which  he  thought  that  he  was  called 
upon  to  decide,  were  In  re  Blover's  Tnutt,  Law  Bep.  0 
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Chsno.  App.  851 ;  and  Orant  y.  Grant,  39  Law  J.  Bep.  0. 
P.  140,  272.  Id  the  case  of  Blovxr't  Tnutt,  the  question 
was  whether  "great-nephews  and  great-nieces"  were  to 
share  in  a  bequest  to  "nephews  and  nieces;"  and  the 
argument  in  favour  of  that  theory  rested  on  the  fact  that  in 
one  instance  the  testator  bad  designated  a  great-nephew  as 
"his  nephew.'*  But,  as  he  had  correctly  desfiibed  bis 
great-nephews  in  ten  instances  in  the  same  will,  the  Court 
might  fairly  have  taken  refuge  in  the  supposition  that  the 
word  "nephew"  had  once  appeared  as  a  clerical  error  for 
,•  great-nephew."  Orant  v.  Grant  was  a  much  more 
interesting  case.  It  originally  came  before  Lord  Penzance 
upon  the  issue  of  probate  of  the  will  (39  Law  J.  Kep.  (n.s) 
P.  ft  M.  17).  The  testator  appointed  "his  nephew,  Joseph 
Grant,  executor."  His  wife's  nephew,  Joseph  Grant,  had 
resided  with  him  many  years  and  managed  his  business 
He  had  a  nephew  also  of  the  same  name,  son  of  the 
testator's  brother.  Lord  Penzance  admitted  parol  evidence 
as  to  which  Joseph  Grant  was  intended,  and  decreed  probate 
to  the  nephew  of  the  testator's  wife.  Predsely  the  same 
question  came  before  the  Court  of  Common  Pleas  in  an 
action  of  ejectment,  and  that  Court  took  the  same  view  of 
the  matter  as  Lord  Penzance  had  taken.  So  ijso  did  the 
Court  of  Exchequer  Chamber  on  appeal.  But  the  Master 
of  the  Bolls  prrferred  the  decision  of  the  Lords  Justices  to 
that  of  the  Exchequer  Chamber. 

Perhaps  next  session,  when  the  Judicature  Act  is  again 
under  consideration,  section  25  will  be  improved  by  the 
addition  of  a  clause  determining  whether  the  Courts  of 
Equity  or  the  Courts  of  Common  Law  have  correctly 
interpreted  the  meaning  of  the  words  "nephew  and  niece, 
when  occurring  in  a  will.  At  present  the  conflict  of 
opinion  is  direct — Law  JoumaL 


THE  MARRIED  WOMEN'S  PBOPEKTY  ACTS  OF 
1870  AND  1874. 

The  statute  passed  in  the  last  session  amending  the 
Harried  Women's  Property  Act  of  1870  appears  to  be  a  fair 
average  specimen  of  modem  legislative  capacity.  We  have 
become  accustomed  to  patchwork  law  making.  A  statute 
on  some  important  subject  is  passed  one  session  ;  it  is  very 
soon  found  to  be  unintelligible  or  incomplete,  or  to  leave 
cases  unprovided  for  which  were  obviously  within  its  scope 
and  intention.  Puzzled  Judges  do  not  know  how  to  act, 
and  have  to  take  one  of  two  alternative  courses,  either 
of  which  is  sufficiently  unpleasant.  They  must  either 
decide  against  their  own  convictions  of  what  is  right, 
or  they  must  give  effect  to  the  chums  of  justice  by  a 
non  natural  interpretation  of  words,  extending  or  restricting 
the  cases  embraced  by  the  actual  terms  of  the  law.  In  this 
way,  in  many  cases,  the  law  on  a  particular  subject  has  to 
be  laboriously  gathered,  partly  from  the  obscure  wording  of 
statutes,  and  partly  from  the  often  no  less  obscure  utter 
ances  of  individual  Judges.  And  in  the  latter  case  the 
difficulty  is  enhanced  by  the  necessity  of  eliminating  the 
irrelevant  circumstances  which  belong  only  to  the  particular 
case  which  the  Judge  is  deciding,  lliis  sort  of  thing  goes 
on  for  some  time,  until  it  is  found  necessary  for  the  Legisla- 
ture to  interfere.  The  result,  however,  of  that  interference 
is  not  seldom  to  make  matters  worse  than  they  were  before, 
for,  instead  of  repealing  in  toto  the  earlier  statute,  and  in 
intelligible  language  re-enacting  what  is  needful,  our  law- 
makers give  us  what  they  are  pleased  to  term  an  Amend- 
ment Act,  or  an  Act  to  amend  an  Amendment  Act ;  and 
the  latter  Act  is,  as  a  rule,  no  better  drawn  than  the  earlier. 
Notwithstanding  all  this,  her  Majesty's  subjects  are  pre- 
■mnsd  to  know  the  law  :  Ignorantia  Ugit  non  txeatat. 

Although  the  Act  which  we  have  chosen  as  the  text  for 
these  remarks  only  covers  about  a  page  and  a  half  of  the 
Law  Reports,  it  appears  to  be  very  little,  if  at  all,  better 
than  its  fellows.  It  begins  with  a  comprehensive  moral 
statement,  which  in  the  sequel  is  considerably  modified,  and 
sabjeoted  to  such  limitations  and  restrictions  as  amount 
practically  to  contradiction.  We  quote  the  words  of  the 
preamble: — "  Whereas  iv  is  not  just  that  the  property  which 
a  woman  has  at  the  time  of  her  marriage  should  pass  to  her 
husband,  and  that  he  should  not  be  liable  for  her  debts 
contracted  before  marriage,  and  the  law  as  to  the  recovery 


of  such  debts  requires  amendment."  The  natural  inference 
firom  the  first  of  these  sentences  would  be  that  hitherto  a 
woman  could  not  hold  property  independent  of  her  husband's 
control,  and  that  the  Act  was  about  to  declare  summarily 
that  all  property  belonging  to  a  woman  at  her  marriage  was 
to  be  for  her  separate  use.  So  far,  however,  is  this  expecta- 
tion from  being  realised  that  the  operative  part  of  the  Act 
does  not  say  a  word  on  the  subject  of  a  woman's  separate 
estate  in  property  vested  in  her  before  marriage.  From  the 
succeeding  words  it  might  be  imagined  that  before  the 
present  Act  a  husband  was  not  in  any  circumstances  liable 
for  his  wife's  ante-nuptial  engagements,  but  that  henceforth 
he  will  be  liable.  It  is  almost  needless  to  say  that  expecta- 
tion is  again  falsified.  The  law  remains  very  much  what  it 
was  before.  The  large  terms  employed  in  the  introduction 
lead  us  to  expect  a  comprehensive  and  inclusive  measure, 
whereas  the  law  is  in  reality  altered  only  in  respect  of  a  few 
comparatively  unimportant  details.  Before  the  present 
statute  the  prennptial  debts  of  a  wife  were  payable  out  of 
her  separate  property,  and  they  continue  to  be  so  payable. 
The  statute  itself  only  repeals  a  single  section  of  the  Act  of 
1870 — viz.,  section  12 — which  enacts  that  a  husband  is  not 
to  be  liable  for  the  debts  of  his  wife  contracted  before  mar- 
riage, but  that  the  wife  shall  be  liable  to  satisfy  such  debts 
out  of  her  separate  property.  The  first  section  of  the  Act 
nf  the  last  session  enacts  simply  that  a  husband  and  wife 
married  after  the  passing  of  the  Act  may  be  jointly  sued  for 
any  such  debt.  After  the  general  maxim  that  it  is  not 
just  that  a  husband  should  not  be  liable  for  his  wife's  debts, 
we  are  told  husband  and  wife  are  to  be  jointly  liable.  After 
this  flourish  of  words  we  are  not  surprised  to  find  that  the 
second  section  in  effect  declares  that  it  is  just  that  a  husband 
should  not  be  so  liable.  The  words  of  that  section  are: 
"The  husband  shall  in  such  action,  and  in  any  action 
brought  for  damages  sustained  by  reason  of  any  tort 
oomniitted  by  the  wife  before  marriage  or  by  reason  of  the 
breach  of  any  contract  made  by  the  wife,  be  liable  for  the 
debt  or  damages  respectively  to  the  extent  only  of  the  assets 
hereinafter  specified."  Those  assets  are  enumerated  in  the 
fifth  section,  and  Include  nothing  but  what  may  be  reckoned 
under  the  bead  of  the  woman's  separate  estate.  The  rest 
of  the  Act  is  taken  up  with  details  as  to  the  method  of 
obtaining  judgment,  recovering  damages,  and  discriminating 
where  necessary,  between  the  liability  of  the  husband  and 
that  of  the  wife.  The  concluding  section  of  the  Act  is 
naively  expressed,  and  one  would  think  might  be  taken  for 
grantod.  "Provided,"  it  says,  "that  when  the  husbsnd 
after  marriage  pays  any  debt  of  his  wife,  or  bss  a  judgment 
bond  fide  recovered  against  him  in  any  such  action  as  is  in 
this  Act  mentioned,  then  to  the  extent  of  suoh  payment  or 
judgment,  the  husband  shall  not  in  any  subsequent  action  be 
liable."  It  seems  scarcely  necessary,  with  such  pomp  of 
phrase,  to  enact  that  a  husband  need  not  pay  a  debt  of  his 
wife's  twice  over.  It  would  appear  from  the  joint  effect  of 
the  Act  of  1870  and  that  of  the  present  year,  that  a  husband 
is  in  no  case  liable  to  pay  his  wife's  antenuptial  debts  out  of 
his  own  property.  The  latter  statute,  in  flat  contradiction 
to  the  words  of  its  preamble,  lays  down  this  rule  much  more 
explicitly  than  the  earlier  one.  From  the  words  of  the 
statute  of  1870  it  is  not  quite  clear  whether  the  husband  is 
liable  in  ca»e  his  wife  has  no  property  of  her  own.  It  is 
now,  however,  expressly  declared  that  a  husband  may  be 
called  upon  to  pay  his  wife's  debts  to  the  extent  only  of 
assets  which  belong  to  her.  We  do  not  require  elegance  or 
brilliancy  of  style  in  the  firamers  of  our  statutes,  but  it  is  not 
surely  too  much  to  expect  that  they  should  express  them- 
selves in  simple  and  intelligible  language,  so  that  when  the 
subject  matter  allows,  he  who  runs  may  read. 

It  may  not  be  unsuitable  to  notice  in  this  place  the  very 
misleading  character  of  the  marginal  analyses  which  are  sup- 
plied to  the  successive  paragraphs  of  Acts  of  Parliament.  It 
is  of  course  desirable  that  for  the  purpose  of  rapidly  gaining  a 
knowledge  of  the  substance  of  enactments,  these  annota- 
tions should  be  as  brief  as  possible ;  but  Ihim  breva  tttt 
laboro  obteunu  fio,  and  considerable  difficulties  may  arise 
where  important  provisions  are  not  noticed.  In  the  Act 
of  1870,  for  example,  to  sect.  7,  the  words  are  appended  : 
"  Personal  property  coming  to  a  married  woman  not  exceed- 
ing £200,  to  be  her  own."  The  section  really  makes  separate 
property  of  any  value  to  which  the  woman  becomes  entitled 
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M  next  of  kin  to  an  inteEtate,  and  the  limit  applies  oDly  to 
the  case  ofpioperty  to  which  she  becomes  entitled  by  deed 
OT  will.'  The  analysis  of  sect  7  is  "Freehold  property 
Doming  to  a  married  woman,  rents  and  profits  only  to  be  her 
own."  The  section  refers  to  a  freehold  customary  and 
oopyhold  property  vesting  in  her  by  descent  as  heiress  or 
oo-heiress  nf  an  intestate.  Many  more  instances  might  be 
given,  but  these  will  suffice  as  general  samples.  No  stronger 
arguments  than  these  could  be  adduced  by  the  opponents  of 
codification.  But  these  defects  are  easily  avoidable,  and  we 
trust  the  day  will  come  when  statutes  will  be  expressed  in 
grammatical  and  intelligible  terms.  We  certainly  have  not 
yet  reached  that  happy  consummation. — The  Law  Timet. 


NOTES  OF  ENGLISH  DECISIONS. 

(From  the  Law  Timtt.) 
Nbouoxkoi — Dahagi  Caused  bt  Rkpaibs  or  HiOH- 

WAT — LlABlLITT  OF  SORTBTOB— 5  Jt  6  WlLL.  4,  C.  60,  8. 
66. — The  carriage  of  plainti^  who  was  driving  by  night 
along  a  highway,  was  upset  by  some  repairs  which  were 
not  snffidently  lighted ;  and  this  action  was  brought  for  the 
damage  against  the  surveyor  appointed  by  the  vestry  at  a 
salary.  The  defendant  had,  by  order  of  the  vestry,  con- 
tracted with  another  person  to  do  the  work  required  at  so 
much  per  yard,  the  vestry  finding  materials.  The  jury 
found  there  was  negligence  in  not  lighting  the  road,  but 
that  the  defendant  did  not  personally  interfere  in  doing  the 
work,  or  in  directing  the  road  to  be  left  in  such  a  oondition 
as  it  was  :  Held,  that  the  defendant  was  not  liable  for  the 
damage  suifered  by  the  plaintiff,  either  at  common  law,  or 
by  reason  of  sect.  56  of  6  &  6  Will.  4,  c.  50.  {Taylor  v. 
Onen/uUgh,  31  L.  T.  Rep.  K  S.  184.     Q.6.) 

BxicuTOBs — Partbbrs — Assets  khfloykd  in  Tbadx — 
Pbofits. — A.  testator  was  partner  in  a  business  under  arti- 
des,  by  which,  on  the  death  of  any  partner,  his  share  was  to 
be  taken  by  the  survivors  at  a  price  to  be  ascertained  from 
the  laat  stock-taking,  to  be  paid  in  instalments  extending 
over  two  years,  with  interest  at  £S  per  cent.  He  appointed 
three  executors,  one  of  whom  was  a  partner  in  the  business, 
the  second  became  a  partner  some  time  after  the  testator's 
death,  the  third  was  never  concerned  in  it.  The  value  of  the 
testator's  share  was  ascertained,  but  not  paid,  but  was 
allowed  to  remain  for  some  years  in  the  hands  of  the  firm, 
who  treated  it  in  their  books  as  a  debt,  and  allowed  interest 
on  it  at£5  percent.,  with  yearly  rests.  The  business  was  pros- 
perous and  well  established.  One  of  the  residuary  legatees, 
on  becoming  entitled  to  her  share,  refused  to  accept  pay- 
ment OD  the  above  footing,  and  filed  a  bill  against  the 
executors,  claiming  to  be  entitled  to  a  share  of  tiie  profits 
arising  out  of  the  use  of  the  testator's  capital :  Held  (affirm- 
ing the  judgment  of  the  court  below),  that  the  plaintiff  was 
not  entitled  to  any  account  of  profits ;  the  mere  delay  by 
the  executors  in  calling  in  a  debt  due  to  the  testator  fi^}m  a 
firm  of  which  some  of  them  were  members,  not  giving  his 
estate  any  right  to  share  in  the  profits  of  the  business,  as  the 
articles  of  partnership  constituted  a  complete  contract  of 
purchase  which  could  not  be  rescinded  by  mere  delay,  in  the 
absence  of  fraud,  the  stipulatinns  as  to  time  not  being  of  the 
essence  of  it.  Jonet  v.  Foxkall  (1 6  Beav.)  disapproved : 
Vyte  V.  Potter,  31  L.  T.  Rep.  N.  S.  177.    H.  of  L.) 

Tbispass — Ajmoiiiino  Minkb— Water — Oykbtlow  op 
PBOM  Ons  Mink  to  Amoiheb. — The  plaintiff  and  the 
defendants  weie  the  owners  respectively  of  adjoining  mines, 
and  on  the  surface  of  the  defendants'  laud  were  certain 
openings  and  hollows,  partly  caused  by  the  subsidence  of 
the  ground  from  their  mining  operations  beneath,  and 
partly  made  by  the  defendants  for  the  purpose  of  such 
operations.  A  watercourse  ran  across  the  defendants'  land, 
the  course  of  which  was  diverted  by  them  in  the  year  1865 
into  another,  and,  as  they  alleged,  improved  channel  across 
their  land.  An  uuusualy  heavy  rain  flood  in  November, 
1871,  caused  the  banks  of  the  diverted  watercotirse,  which 
were  sufficient  for  all  the  ordinary  seasons,  to  burst,  and  the 
water  escaping  thence  flowed  into  and  accumulated  in  the 
openings  and  hollows  above-mentioned,  where  also  the  sur- 
face rain  water  had  already  collected  in  an  unusually  large 
qoautity,  and  whence^  through  natural  chinks  and  fissures. 


as  well  as  through  a  cut  at  the  bottom  made  by  the  defen- 
dants for  quarrying  purposes,  the  collected  water  passed  into 
their  mine,  and  fiowed  thence  into  and  flooded  the  plaintiff'* 
mine,  which  was  on  a  lower  leveL  In  the  natural  condition 
of  the  land  the  water  would  have  been  dispersed  over  the 
whole  surface  and  been  comparatively  harmlexs.  No  negli- 
gence, apart  from  the  above  facts,  whs  chargeable  against 
the  defendants  in  their  mining  operations.  At  the  trial 
of  an  action  by  the  plainti^  to  recover  damages  for  the 
injury  thus  caused  to  him,  the  above  facts  having  been 
proved,  the  defendants'  counsel  proposed  to  show  by  evi- 
dence,  that  the  diverted  channel  of  the  watercovrae 
was  an  improvement  upon  the  original  one,  and 
that  more  water  would  have  escaped  from  the  old 
channel  into  the  openings  and  linllows,  and  greater  damage 
have  been  done  to  the  plaintiff^  and  also  that  the  defendants 
had  adopted  all  reasonable  precautions  sufficient  for  ordi- 
nary emergencies.  The  learned  judge  declined  to  receive 
such  evidence,  holding  it  to  be  immaterial,  as  he  rated  that 
the  case  was  governed  by  the  decision  of  the  House  of  Lords 
in  R^landi  v.  Fletcher  (19  L.  T.  Rep.  N.  S.  220),  affirming 
the  judgment  of  the  Bxcheqner  Chamber  in  the  same  case 
14  Md.  523),  and  that  the  defendants  were  absolutely  liable 
from  the  consequences  resulting  &om  their  having  caused 
or  suffered  the  water  to  collect  in  the  manner  above-men* 
tiooed.  The  Court  of  Exchequer  upheld  this  ruling  of  the 
learned  judge  at  Nisi  Prius,  and  discharged  a  rule  for  a  new 
trial,  and  on  appeal  therefrom  it  was  held  by  the  Court  of 
Exchequer  Chamber  (Lord  Coleridge,  C.J.,  and  Keating, 
Qnain,  Grove,  Archibald,  and  Honyman,  JJ.),  reversing 
that  decision,  and  making  the  rule  absolute,  that  the  case 
was  not  in  every  conceivable  aspect  governed  by  Rylandt  v. 
Pldcher  (vH  tup.),  and  that  the  water  arising  from  the 
diverted  watercourse  and  that  coming  from  the  natural  sur- 
face overflow,  were  distinguishable,  and  might  possibly  ailmit 
of  the  application  to  each  of  different  considerations  ;  that 
the  case  had  been  stopped  too  soon,  and  that  if  the  rejected 
evidence  had  been  received,  there  might  have  been  questions 
for  the  jury;  and,  therefore,  that  there  ought  to  be  a  new  trial, 
at  which  the  opinion  of  the  jury  should  be  taken  as  to  whether 
what  the  defendants  did  was  done  by  them  in  the  course  of 
the  reasonable,  ordinary,  and  proper  working  of  their  mine: 
(Smith  V.  Fletcher  and  other;  81  L.  T.  Bep.  N.  S.  190.  Ex. 
Ch.) 


Can  Dociobs  Sue  t — An  important  decision  has  been 
given  by  Sheriff  Lees  in  the  Sheriff  Court,  Airdrie,  on  the 
question,  "  I  s  a  physician  who  is  not  registered  as  a  surgeon 
entitled  to  charge  for  surgical  services  ?"  The  question 
arose  out  of  an  action  brought  by  Dr.  Gibb  against  Mr. 
Jenkins  for  the  sum  of  eight  guineas  for  service  performed 
in  cutting  off  both  the  legs  of  Jenkins's  son,  which  were 
injured  by  a  railway  accident.  The  interlocutor  issued  on 
Tuesday  by  the  Sheriff  decides  against  Dr.  Gibb.  "I 
think,"  says  the  Sheriff^  "  that  the  defender  is  right  in  main- 
taining that  the  legitimate  and  only  way  of  reading  the  words 
of  the  Slstsectionof  the  Medical  Act  is  as  implying  that  a 
medical  man  is  entitled  to  recover  in  a  court  of  law  charges 
for  services  only  when  rendered  under  a  qualification  which 
appears  on  the  register.  In  the  present  case  the  services 
rendered  and  the  expenses  incurrea  were  for  a  matter  purely 
sunrical ;  and  as  the  pursuer  is  only  registered  on  a  medical 
qualification,  I  hold  in  law  that  he  is  not  entitled  to  recover 
charges  for  such  services,  and  I  therefore  assoilzie  the  de- 
fender." This  decision  will  make  physicians  careful  in 
future  not  to  indulge  in  amputation.  At  the  same  time, 
patients  who  prefer  to  have  their  limbs  cut  off  by  their 
family  physician  really  should  not  strain  their  l%af  rights 
to  the  utmost  limit. 

Attobnbts  Appbbntioes'PbWiIHINabtExamihation  — 
At  the  recent  examination,  held  on  October  SOth  and  31st, 
when  out  of  35  candidates  entered,  only  14  passed,  the 
following  gentlemen  from  Dr.  Mortimer's  class  were 
successful : — Mr.  John  Moran  2nd,  and  recommended  to 
compete  for  the  Society's  prize ;  Mr.  A.  Tisdall  4th ; 
Mr.  J.  Quina  5th  ;  Mr.  A.  Fetherstonhangh  (late  of  Rath- 
mines  School)  3  Mr.  W.  R.  CoUum  (late  c3  Raphoe  Royal 
School). 
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REVIEWS. 

2%e  JnttUutt*  of  JiutMoH  :  Edittd  at  a  Stcauion  of  the 
IrutUuta  of  Oaiu$.  By  Thomas  EBSKiiia  Holluid, 
B.C.L.,  of  T.iinv»ln'«  Inn,  Banuter-st-Lsw ;  {ormerly 
Fellow  of  Exeter  College,  Oxford.  Oxford:  at  the 
Clarendon  Frees.     1873. 

That  the  itady  of  Boman  Lav  is  useful,  and  ought  to  be 
encouraged,  is  now  so  well  admitted,  that  the  only  question 
of  doubt  is  how  to  oommenoe  it.  "  Sandan'  JnstiniaQ"  has 
hitherto  been  the  work  most  affected  by  English  students, 
and  probably  it  is  the  best  available  for  them  ;  but  yrbea 
they  become  fiuniliar  with  the  language  and  ideas  of  their 
author  they  find  that  he  represents  bat  one  stage  in  the 
development  of  his  subject,  and  they  find  it  necessary  to 
consider  his  own  authorities  and  prototypes.  To  those  who 
have  arrived  at  this  stage  of  knowledge  we  recommend  the 
Tolmne  at  the  bead  of  this  notice.  In  it  they  will  find 
references  to  parallel  passages  and  rule*  in  the  old  jurists — 
most  frequently,  of  course,  to  Qaiu»,  Ulpiau,  and  the 
Digest.  The  complete  utiUty  of  the  work  is  recognized 
when  the  reader  sees  that  every  cognate  passage  is  collated. 
It  is  needless  to  say  that  the  scholarship  is  excellent,  and  the 
work  is  in  every  respect  worthy  of  Mr.  Holland's  reputation 
as  a  jurisprudent,  civilian,  and  lawyer. 


Tke  Prineipla  of  Equity,  iiUended  for  the  Uu  of  Student* 
and  the  Profeuion.  By  the  late  Edmdnd  Ubnbt 
TOBNEB  Shell,  of  the  Middle  Temple,  Barrister-at-Law. 
Third  Edition.  By  John  Biohabd  Gbiffith,  of 
Lincoln's  Inn,  Barrister-at-Law,  London :  Stevens  & 
Haynes,  Law  Publishers,  Bell-yard,  Temple-bar.     1874. 

Thi  King's  Inns  and  the  Incorporated  Law  Society,  we 
believe,  require  their  students  to  be  familiar  with  the  leading 
principleii  of  equity,  and  in  former  times  the  unhappy 
aspirants  had  to  wade  through  Mitford's  Equity  Pleading, 
and  White  and  Tudor's  Leading  Cases,  hoping  at  the  end  of 
two  or  three  years  they  might  succeed  is  showing  sufficient 
knowledge  of  a  plea,  demurrer,  and  answer,  or  of  the  maxims 
of  equity  to  satisfy  a  by  no  means  Btrict  examination. 
Now,  however,  text  books  really  suitable  to  the  students 
abound,  and  it  is  easier  for  those  of  the  present  day  to 
obtain  a  &ir  knowledge  of  equity  than  it  was  twenty  or 
thirty  years  ago  to  master  its  first  principles.  This  facility 
is  solely  due  to  the  improvement  in  the  text  writers  and 
'  the  abundance  of  books  written  specially  for  beginners  in 
the  study  of  law. 

Equity  can  never  be  made  easy,  nor  is  it  desirable  that  it 
should  be  so;  but  in  the  fact  of  the  large  equitable  jurisdic- 
tion conferred  recently — that  is,  since  1858— upon  Common 
Law  Courts,  and  the  extension  of  equitable  principles  and 
rules,  to  the  exclusion  of  Common  Law,  contemplated  by 
the  Judicature  Bill,  it  behoves  every  practitioner  to  know 
as  much  as  possible  of  equity  with  as  Uttle  expense  of  time 
as  possible,  and  for  this  purpose  we  know  of  nu  better  work 
than  Mr.  Snell's,  It  presents  in  a  small  compass  the  sub- 
stance of  "The  Leading  Cases,"  and  of  Story's  work  on 
**  Equity  Jurisprudence,"  while  students  will  be  delighted  to 
find  clear,  logical,  and  intelligible  explanations  of  its  most 
mysterious  process  and  development.  The  work  professes 
to  be  based  on  the  lectures  of  Mr.  Birkbeck,  but  it  has  now 
reached  its  third  edition  in  a  few  years,  and  is  admirably 
noted  ap  with  the  latest  decisions  and  enactments.  We 
find  particularly  good  information  concerning  the  equitable 
and  statutable  rights  of  married  women,  and  the  priorities 
of  equitable  and  legal,  registered  and  unregistered,  mort- 
gages. Counsel,  attorney,  and  student,  will  find  it  a  useful, 
and  especially  a  xrfe  guide  in  what  it  professes  to  teach. 


COBEESPOBTDEVCE. 


We  have  received  the  first  number  of  a  new  legal  journal, 
entitled.  The  Law,  which  appears  well  managed  and  selected. 
Its  articles  are,  we  confess,  more  interesting,  if  lees  leariwd, 
than  those  of  the  Laie  Magazine  and  Jieview,  probably 
because,  as  we  find  from  internal  evidence,  they  are  written 
by  younger  men.  The  articles  in  the  present  number,  on 
"  The  Effect  of  the  Judicature  Act,"  and  "  The  Uegistration 
of  Bilhi  of  Sale,"  are  particularly  good. 


We  throw  open  tbs  columns  of  this  Joanisl  most  wUUnglir  (or  tb* 
dlsciualon  of  subjects  of  Interest  to  the  Profenion ;  but  it  miut  be 
andarstood  that  we  do  not  necessarily  agree  with  all  the  opinions 
szpressed  by  our  eorrespondeot*. 


till 


THE  LEGAL  EXAUINATIOMS. 
TO  THI  mrroB  of  tu  irish  law  mm. 

Sib, — I  remember  in  the  Ibibh  Law  Times  some  months 
ago  •  wish  expressed  by  a  correspondent  that  the  Council 
of  Examiners  would  publish  an  authorised  list  of  books  out 
of  which  the  Final  and  Sessional  Examination  questions 
should  be  set,  and  I  beg  to  say  that  I  am  quite  at  a  loss  to 
know  what  is  the  course  for  a  knowledge  of  which  I  am 
responaiUe.  I  attended  Mr.  Hickson's  lectures  and  passed 
his  examinations  in  Broom  and  Williams,  but  I  have  seen 
neations  in  the  final  papen  that  were  not  answered  in 

leae  bodes. 

May  I  remind  yon  of  the  promise  contained  in  a  late 
number  of  the  Ibibh  Law  Tikes,  to  publish  the  qnestious 
and  answers,  as  was  formerly  done.  Nothing  could  be 
more  useful  to  us,  students,  as  it  saved  us  money  and  time; 
and,  I  think,  these  answers  were  interesting  even  to 
attorneys,  as  I  frequently  saw  my  master  with  other  lawyers 
reading  and  discussing  them. 

A  StudbOT. 

pt  our  correspondent  will  extend  his  reading  in  Common 
Law  to  "Smith's  Contracts"  and  "  Williams'  Personal  Pro- 
perty," and  in  Conveyancing,  Ac,  to  "De  Moleyns'  Land- 
owners' Guide,"  and  "  Snell's  Equity,"  we  think  he  will  be 
able  to  answer  any  question  put  at  any  of  the  examinations 
to  which  he  refers.  We  shall  be  hsppy  to  re-commence 
the  plan  of  giving  the  questions  and  answers  st  each  law 
examination,  as  our  correspondent  seems  to  set  so  high  a 
value  on  the  matter ;  and,  therefore,  the  next  issue  shall 
contain  the  Common  Law  paper  of  the  but  examination 
answered  —Ed.  I.  L.  T.] 


Air  Aoibbss'b  Mabbiagb  Sbttlbkent. — At  the  Lam- 
beth County  Court,  on  Toesday,  two  interpleader  issues 
were  tried  to  test  the  validity  of  a  marriage  settlement 
executed  by  the  defendant,  Mr.  Boland  Gideon  Israel  Bar- 
nett,  of  Grenada-lodge,  Stockwell-park-road,  in  favour  of 
Miss  Nellie  Power,  the  well-known  actress,  on  his  manisge 
with  her  a  few  months  ago.  Mr.  Godfroy,  a  hairdresser  in 
Fulham-road,  and  Mr.  Harwood,  a  flour  factor,  of  Canter- 
bury-road, Kilbum,  had  each  obtained  a  judgment  in  the 
Brompton  County  Court,  by  virtue  of  which  execution  had 
been  issued  against  Mr.  Bartnett's  goods.  As  Mr.  Bamett 
resided  in  the  Lambeth  district,  the  warrants  bad  been 
executed  by  the  officers  of  the  Lambeth  Court,  Mr.  God- 
froy's  warrant  being  for  £23  and  Mr.  Harwood's  for  £45 
10s.  When  the  goods  were  seized  the  trustees  under  tlie 
marriage  settlement  paid  the  money  under  urutest.  Ilie 
property  included  a  brougham  and  a  pair  of  nurses,  which 
were  seized  among  other  articles.  Mr.  Bamett  was  called 
to  support  the  claim  of  the  trustees,  and  he  stated  that  he 
had  executed  the  deed  for  the  purpose  of  securing  a  home  fur 
his  wife  in  case  he  should  fall  into  difficulties.  In  cross- 
examination  he  admitted  that  he  was  in  embarrsssed  cir- 
cimistances  at  the  time  of  his  marriage.  He  buugfat 
the  brougham  and  pair  of  horses  named  in  the  deed 
with  a  view  to  his  marriage  and  to  amuse  his  wife.  Mr. 
Thomas,  who  i^peared  for  the  execntion  creditors  against 
the  claim,  contended  that  as  the  marriage  setttlenient  was 
executed  when  Mr.  Bamett  was  insolvent,  it  was  fraudnlent 
and  void,  and  that  the  claim  of  the  trustees  could  nut  bu 
sustained.  Mr.  Moojen,  in  support  of  the  claim,  urged  that 
as  Mr.'Bamett's  wife  was  no  party  to  the  firaod,  if  there  had 
been  one,  she  ought  not  to  suffer  in  consequence,  Mr.  Bar- 
nett  never  having  mentioned  to  her  that  he  was  in  difficulties. 
The  judge  decid«l  that  the  marriage  settlement  was  valid,  and 
that,  with  the  exception  of  a  third  horse  seized,  which  Mr. 
Bamett  admitted  was  not  named  in  the  schedule,  the  pro- 
perty must  be  restored  to  the  trustees. 
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LAW  STUDENTS'  JOUKNAL. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 


Dublin,  Miohaelmab  Tebic,  1874. 

At  the  Examination  of  Applicants  seeking  to  become 
Apprentices  to  Attorneys,  held  on  Friday,  the  SOth,  and 
Saturday,  the  Slat  of  October,  1874,  the  following  were 
adjudged  by  the  Court  of  EzaiDiners  to  have  passed  said 
Examination,  and  their  names  are  arranged  in  order  of 
merit,  viz. : — 


1.  Wm.  H.  Cobkbb, 

2.  John  Mobah, 

S.  Fbancib  Mao  C.  Cohnbb. 

4.  A.  W.  B.  TisDAtL, 

5.  JOHK  QVDIN, 

6.  EdWABD  T.  GABI.ASD, 

7.  Albxaniieb  AuBaosE, 


8.  John  J.  Gobmuct, 

9.  Edwin  E.  Mason, 

10.  A.  FarBBBSTONHAOOH, 

11.  Philip  J.  Downing, 

12.  Wll.  R  COLLUM, 

13.  EowABD  Kbllt, 

14.  Jambb  R.  Babklii. 


The  other  Candidates  on  the  lilt  have  been  postponed. 

The   first    two   Candidates   on    the   "Admitted   List," 
namely,   Wm.  H.  Cobkkb  and  John  Moban,  are  to  be 

Sermitted  to  compete   for  the   Society's   Prize    at    next 
[icbaelmas  Term  (1876)  Prize  Examination. 

As  to  the  Examination  for  the  Society's  Prize, 
The  Court  of  Examiners  have  awanied  a  Gold  Medal 
and  £10  to  Mr.  John  Habvii  Hogan. 


Dublin,  Miohaxlxah  Tibh,  1874. 

At  the  Examination  of  Applicants  seeking  admission  as 
Attorneys,  held  on  Monday,  tue  2nd,  and  Tuesday,  the  Srd 
of  November,  1874,  the  Court  of  Examiners  decided  that 
the  following  Candidates  who  presented  themselves,  should 
be  allowed  the  Examination,  and  their  names  were  arranged 
in  order  of  merit,  as  follows : — 


9.   JOBKPH  D.  FiBHEB, 

10.  robibt  j.  m'mobsie, 

11.  Wm.  T.  Rowan, 

12.  ABTHDB  BOUOHKY, 

13.  Abthub  W.  Jonxs, 

14.  Edwabd  Moobi, 

15.  AHBBOeB  E.  O'BOBKB. 


1.  Wm.  H.  p.  Fbt, 

2.  John  F.  Small, 
8.  Hunt  W.  Haboman, 
4.  Jamis  Mobiabit, 

6.  Walteb  Nolan, 
fl.  Patbioe  J.  B.  Dalt, 

7.  Thomas  Bbown, 

8.  Wm.  S.  O'Bbiin  Lbaht, 

The  other  CancUdates  on  the  list  were  postponed. 

The  Court  of  Examiners  awarded  a  Gold  Medal  to 
Mr.  Wm.  H.  P.  Fby  ;  a  Silver  Medal  to  Mr.  John  F.  Small  ; 
and  a  Special  Certificate  to  Mr.  Hunt  W.  HabSMAn. 

The  President  (Sir  Riohabo  J.  T.  Obpin)  distributed 
the  following  Prises  to  succesoful  Candidates,  awarded  at 
last  Trinity  Term  Final  Examination,  viz .  : — A  Gold  Medal 
to  Mr.  Jambs  Hbnrt  ;  Silver  Medals  to  Messrs.  William 
Baxteb  and  Timothy  Neville  ;  and  Special  Certificates  of 
Merit  to  Messrs.  Wm.  H.  Mebedith,  Fbanoib  Fitzmaubiob, 
Hbnbt  Ezham,  and  William  M.  Lanb. 


COITBT     PAFEBS. 


LANDED  ESTATES'  COURT. 

Sittlnga  for  next  Week  bo  far  aa  same  ai«  appointed. 

Before  the  Hon.  JuDOB  Flanagan. 

MONDA  Y. 

In  Chambbb. — M.  Gage,  proposal.— Reverend  T.  Town- 
send,  examine  delay. — Annie  Rogers,  do. — M.  Keogh, 
apportionment  rent.  — J.  H.  Bowley,  allocation. 

In  Codbt.-^T.  M.  Wood,  for  carriage. — H.  Haig,  from 
9tlL— A.  J.  B.  Bourke,  ditto. 

Before  Examinee  (Mr.  Dobbs). 

S.  J.  Hood,  rental. 


TUESDA  Y. 

In  Court. — Reverend  John  Fawcett,  final  schedule. — F. 
Keegan,  from  Srd. 


WEDNESDA  Y. 

Before  Examinee  (Mr.  Dobbs). 

George  Bowles,  proofs. 

Before  Examinxb  (Mr.  M'Donnell). 
Tmstees    O'Donel,   vouch. — S.    Bateman,  do. — M.    H. 
Sankey,  rental — A.  H.  Wood,  do. — ^F.  M.  O'Connor,  do.— 
A.  M.  Nicholson,  do. — Stapleton  trustee  Power,  ditto. 


TMURSJDA  Y. 

In  Coubt.— D.  3.  Ker,  from  10th. — G.  Hamilton,  from 
12th.— C.  Crawford,  ditto. 


PRIDA  Y. 

SALB8  AT   12  o'clock. 


P.  Balfe.— 1  lot. 
Tbostbe  John  Bell.— 8  lots. 
N.  E.  Abbott.— 3  lots. 
R.  G.  Bbimxlbt.— 8  lots. 
John  Phblam. — 3  lots. 
F.  A.  Wihtbb.— 3  lots. 
N.  Obmbbt. — 6  lots. 
LosD  Dabtbet. — 12  lots. 


Daniel  Sbitp.- 


8AL1  IN  BKLVABT. 

-Hot. 


Before  Exaiuneb  (Mr.  M'Donnell). 

S.  W.  C.  Smith,  rentaL— W.  D.  Alleyn,  do.— Marquis 
of  Waterford,  re-settle  lot  72. 


LANDED  ESTATES  COURT. 

BALES 

Nov.  6th. — Before  the  Hon.  JODOB  Flanagan. 
CouNTT  uv  KiLKENNT. — Estate  of  Anne  Innes,  adminis- 
tratrix of  Christopher  Humphrey,  deceased,  owner  and 
petitioner.  Part  of  the  lands  of  Brownstown,  within  the 
Liberties,  of  the  City  of  Kilkenny,  containing  138a.  Ir.  21p. 
statute  measnre ;  held  under  lesse  for  residue  of  term  of 
999  years,  from  lat  May,  1747.  Sold  in  trust  for  A. 
Meany  for  £2,000.    Solicitor,  Arthur  Boyd. 

CoUNTT  or  KiLDABB. — Estate  of  John  Henry  EUis 
Ridley,  owner  and  petitioner.  A  perpetual  jeailj  rent 
charge  of  £500  a  year  late  currency,  equivalent  to 
£461  10s.  9d.  sterling,  charged  on  fee-simple  estates  in  the 
barony  of  North  Naas,  and  County  of  Kildare.  The  total 
value  of  the  lands,  liable  to  the  rent  charge,  is  £2,992  4s. 
Sold  in  trust  for  William  Ruddell  for  £10,820.  Solicitor, 
Henry  S,  itecredy. 

CouNTT  ov  Lbitbim. — Estate  of  Harcourt  Lees,  owner ; 
tx-partt  Sophia  Cornelia  Lees  and  others,  petitioners.  Part 
of  the  lands  of  Coroople,  otherwise  Cloouooaa,  barony  of 
Carrigallan,  containing  341a.  2r.  17p.  statute  measure,  held 
in  fee-simple ;  producing  a  yearly  profit  rent  of  £110  9s.  S}d. 
Sold  in  trust  fur  James  O'Bourke  for  £2,620.  Solicitor, 
George  Bernard. 

County  or  Dublin. — Estate  of  Wm.  Noble,  owner; 
Nicholas  Lynch,  petitioner.  Hie  house  and  premises  known 
as  No.  2,  Thomville,  Rathgar  Avenue,  held  under  lease 
dated  14tb  of  February,  1868,  for  393  years,  estimated  net 
rental  £27.  Sold  to  Mr.  Daniel  M'llwee,  for  £315. 
SnUcitor,  TkomatJ.  Furlong. 

CoDMTT  OF  LiMEBlcK. — Estate  of  John  Hall,  owner; 
exparte  Robert  Cook,  petitioner.  Part  of  the  lands  of 
Ballinacuna  Weston,  comprising  Prospect  Hill  and  lands 
adjoining  them,  situate  in  the  parish  of  St.  Michael,  held 
under  lease  dated  12th  November,  1848,  for  a  term  of  89 
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years.      Sold  in  tnut  for  Dr.   John    Cook  for   £2,300. 
Solicitors,  JlioUoyand  Watton, 

CoCNTT  OF  KxsBT. — Estate  of  the  Mo»t  Bsv.  Samael 
Batcher,  Lord  Bishop  of  Meatb,  and  another,  trustees  for 
sale  under  the  will  of  Vice-Admiral  tSainoel  Butcher, 
deceased,  and  the  said  Most  Rev.  Samuel  Butcher  and 
others,  owners  and  petitionen.  Part  of  the  lands  of  Listi- 
murriagh,  cuntaining  31a.  Or.  9p.  statute  measnre,  situate  in 
the  barony  of  Magonihy,  held  under  lease.  The  sale  was 
adjoumeil.    Solicitor,  John  McnaueU. 

County  Down.-:— Estate  of  Isabella  Lowry,  otherwise 
Moody,  and  James  Moody  Lowry,  owners ;  Theophilug 
Edward  St.  George,  and  Francis  Ellis,  petitioners.  Part 
of  the  lands  of  Ballytrim,  comprising  Ballytrim  proper  and 
the  'Stamp,'  containing  57a.  3r.  30p.  statute  measure,  held 
in  fee,  and  part  ot  the  lands  of  Tatlychin,  held  under  a 
tenancy  from  year  to  year,  and  containing  18a.  Or.  SOp. 
statute  measure,  in  the  barony  of  Dufferin,  County  of 
Down  ;  ordnance  valuation  £104  lOs.  Sold  to  William  P. 
Bioglandfor  £2,100.    Solicitor,  Robert  Haddock. 

CiTT  OF  Dublin. — Estate  of  Mary  M'Donnell,  widow, 
and  otiiers,  owners  ;  ec-parte  John  M'Eldon  and  another, 
petitioners.  Hoaaes  on  Ballybough-road  and  King's-laue, 
parish  of  St.  Thomas,  held  under  lease  ;  profit  rent  £40. 
Sold  in  trust  for  B.  Doyle  for  £800.  Solicitor,  TKomat 
J.  WMUs. 

CouNTT  or  MSATH. — Estate  of  James  M'Nally,  owner ; 
Thomas  R.  Maher,  petitioner.  Part  of  the  lands  of  TuUy- 
medan,  otherwise  TuUymeadow,  containing  20a.  8r.  SOp. 
statute  measure,  held  in  fee,  in  the  barony  <d  Lower  Deeoe  ; 
net  annual  rental  £22.  Sold  in  trust  for  Lord  Dunsany, 
for  £1,010.    Solicitor,  Francit  Tiemey. 

CoDitn'  OF  CoBK. — Estate  of  Henry  Campion,  owner ; 
William  Henry  Hill,  petitioner. 

Lot  1. — Part  of  the  lands  of  Leitiim,  known  as  Upper 
and  Iiower  I^trim,  with  their  sab-denominations  of 
KnockatUe  and  Ballyoran,  ountaining  437a.  Sr.  35p. ;  net 
annual  rental  £269,  Sold  in  trust  for  William  J.  Doherty 
for  £5,700. 

Lot  2. — Part  of  the  lands  of  BaHynsparka  South,  con- 
taining 32a.  2r. ;  net  annual  rental  £37  8s.  fid.  This  lot 
was  withdrawn.    Solicitors,  Henry  Noblttt  and  Son. 

CooNTT  OF  Mato.— Estate  of  Bridget  Hastings,  owner; 
Patrick  Hastings,  petitioner. 

Lot  1.— The  plot  of  ground,  with  the  houses  and  premises 
thereon,  situate  in  Altmont-street,  Westport,  held  under 
fee-farm  grant,  dated  February,  1856.  Sold  to  Mr.  Patiiok 
Toole  for  £450. 

Lots  2  and  3.— Sale  adjourned. 

Iiot  4. — Part  of  the  townland  of  Streamstown,  with 
houses  and  premises  thereon,  containing  93a.  2i'.  lip. 
statute  measure,  held  under  lease  dated  21st  August,  1838, 
for  three  Uvea.     Sold  to  Mr.  P.  Toole  for  £660. 

Lot  6. — ^Tbe  dwelling-hoase,  offices,  and  lands  of  Cherry 
Cottage,  containing  8a.  8r.  36p. ;  held  under  lease.  Sold 
to  same  purchaser  for  £105. 

Lot  6. — ^The  lands  of  Qowel,  containing  27a.  8r.,  held 
under  lease;  yearly  profit  rent  £11  10a.  Sold  to  Mr. 
Toole  for  £65. 

Lot  7. — Not  sold.     Solicitor,  John  Oriffin. 
Cooim  Amtbim. — Rev.  W.  C.  Gorman. 

Lot  1. — Part  of  the  lands  of  Tannaghmore  East,  eon 
taining  248a.  3r.  16p.,  held  under  fee  iam  grant,  situate  in 
the  barony  of  Upper  Toume,  and  producing  an  annual- 
profit  rent  of  £223  9a.    Sale  aidjoumed. 

Lot  2.— Other  part  of  same.  Sale  also  adjourned. 
Solicitor,  H.  J.  P.  Wett. 

County  Wicklow.— F.  Beatty,  owner  and  petitioner. 

Lot  1.— The  life  estate  of  owner  in  a  fee-farm  rent  of 
£30,  issuing  out  of  part  oi  Biiltinanima  and  part  of  said 
lands,  containing  186a.,  situate  in  the  barony  of  Ballmacor ; 
total  annual  profit  rent  £63  18b.  6d.     Sale  adjourned. 

Lots  2  and  3. — Ako  adjoamed.    Solicitor,  /.  T.  Fox. 


COURT  OF  BANKKDPTCX, 
SUTmaS  fob  next  week,  m  Cu  u  appointed. 

HONDA  Y. 
Before  CHIEF  RaoiBiBAB  or  Chixf  Cuots,  at  12  o'clock. 


BANKBDFTS 


Thomas  Clarke 
Anthonv  Connor 
Thus.  U'Clelland 
Uazleton  and 

Sheppard 
Benjamin  Xorman 
Wailace  &  Magill 
Elder  and  Adams 
Morrison  and 

Ferguson 
Patrick  Luigane 
Patrick  Monahan 
John  Tiylor 
John  Farrell 
O.  &  R  Ferguson 
Michael  Stanley 


NATDBB  OF  aiTTIMO   I 


Prove  debts  and  vouch 
do 
do 
do 

do 
do 
do 
do 

do 
Vouch  accoont 

do 
Prove  debts 

do 
Costs 


Casey  4  Clay 
itaauanara 
NeUton 
NeUton 

HeUton 
NeUton 
NeUton 
NeUton 

Perry  ^  Co. 
Perry  4  Co. 
Neilton 
U'Gowm 
Perry  4  Co. 
Catey  i  Clof 


TUSSDA  Y. 
Before  the  Coubt,  at  11  o'clock. 


Patrick  Clarke 

Malacbl  Murphy 
Arthur  G.  Hay 
William  Sheehan 
Same  matter 
James  Robinson 
Kichard  Bell 
Patrick  Gordon 
Ellen  Gordon 
Geoffrey  Daviai 
Richard  Waring 
Daniel  Kolan 
Patrick  O'Hagan 
James  M'Bride 
Benjamin  Norman 
Malachi  Murphy 
William  Cannon 
Hugh  S.  Gulney 
Ludlow  Berkeley 
William  Metcalfe 
Joseph  Creswell 
A.  J.  Cunningham 
John  Davey 


2nd  composition  sitting 
1st  composition  sitting 
2nd  composition  sitting 
Examine  witnesses 
1st  public  sitting 

do 
Pinal  examination 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 

do 
Examine  witnesses 

do 
Motion 

do 
Audit 


Jonet 

BamUton^  Craig 

Mathewt 

ScaUan 

ScaUan 

M'CuUy 

Doyle 

WaUh 

WalA 

QConar 

Broummg 

Larkin  f  Co. 

Jonet 

Uathean 

NeUton 

HamUtoni  Craig 

Goff 


Beaachamp 
Oldham  4  Eaton 


Casey  ^ 


mp 
Clay 


.M'Cau 
Soughey 
HamUton  <^  Oraiff 


Before  CuBF  RioiBiBAB  or  Cbibf  Clebe,  at  12  o'clock. 


W.  H.  Hillsworth 

Prove  debts  and  vouch 

Fmdlaler  4  Co. 

Samuel  H.  Walker 

do 

FincUaier  4  Co. 

L.  De  Savigny 

do 

Bvbmton 

Ashe  &  Co. 

A.  M.  Sheridan 

do 

Catey  4  Clay 

John  Brooks 

do 

Mason  and  Looby 

do 

Catey  ^  Clay 

Alexander  Gray 

do 

Cronhelm  ^  Co. 

Simon  Boland 

do 

Mathewt 

Mar}-  Williams 
David  Rutledge 

do 

Oldham  &  Eaton 
Larkm  q  Co. 

do 

Henry  Abbott 

do 

Larkin  4  Co. 

Mary  Leahy 

do 

iMriin  f  Co. 

James  Murray 

do 

Bamillon  A  Craig 
Catey  #  Clay 
FimUiUeriCo. 

Thomas  Murray 

do 

Patrick  O'Brien 

7oach  ftcconnt 

James  Keegan 

do 

Ryan 

James  W.  Uillon 

do 

Toomey 

James  Harbison 

Prove  debts 

a'Cu^ 

G.  R.  Donovan 

do 

Pern  4  Co. 
Coltmt 

Uacelton  and 

Reference 

Sheppard 

WBDNESDA  Y. 
Before  the  CoHBl,  at  11  o'clock. 


Patrick  Hanlon       Charge  &  discharge 


LarUn  <f  Co.  for 

charge 
.Rw^Jf'ffoi^for 

gischorge 
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Befoie  CHisr  Rigistilib  ot  Chib*  Clsbk,  at  12  o'dook. 


John  L«ckey 
Andrew  Moir 
G.  &  R.  Ferguson 
B.  M'Lenegan 


Smith 
Malhaei 
Perry  ^  Co. 
Uamem 


THVRSDAT. 
Befoie  Cbiiv  Ekoibtbar  or  Cmn'  Clbbk,  at  12  o'olock. 


Ludlow  Berkeley 

Prove  debts  and  vouch 

Ca»eg  ^  Clog 

John  Gleeson 

do 

Catey  #  Clay 

Hary  L.  M'Ghee 

do 

Perry  J  Co. 

PhiUp  M'Cusker 

do 

Perry  ^  Co. 

Thomas  Cooke 

do 

Perry  4  Co. 

Michael  Hnghes 

do 

Perry  ^  Co. 
Seallan 

S.  W.  Tomlinson 

do 

Harley  Keongh, 

do 

Ptrry  ^  Co. 

Brothers 

Richanl  Bi^le 

Vouch  account 

Catey  <f  Clay 

John  Devar 

do 

Casey  <f  Clay 

PRIDA  T. 
Before  the  CousT,  at  11  o'olook. 


John  Lyneh 
Bobert  Lawler 
John  Gallivan 
Matthew  Holland 
Mary  Smith 
Uary  Leahy 
Henry  G.  Prossor 
William  Pnrcell 
John  J.  Hogan 
Smith  Young 
Uiles  Roland 
James  J.  Spring 
George  Hamill 
John  D.  Seale 
William  Stapleton 
Richard  Bell 
John  R.  Murphy 


1st  public  sitting 

do 

do 
.    do 

do 
Final  examination 

do 

do 

do 

do 

do 

do 

do 
Examine  witnesses 

do 

Prove  charge 
Audit  and  dindend 


Catey  (f  Clay 

Lett 

MathtOBt 

Frotte 

Oldham  ^  Eaton 

Larkm  ^  Co. 

Oelandre 

Goff 

Catey  4  Clay 

Cateu  (f  Clay 

Melaon  4  Son* 

D.  f  T.  Fitzgerald 

MoUrm  4  WaUon 

Bamutm  4  Craig 

ffamillon  q  Craig 

Kavauagh 

Oldham  f  Eaton 


The  following  at  12  o'clock. 


Denis  Corran 


Sale 


r^ttt 


Before  Ch»f  Beoistkab  or  CHiKr  Clkbk,  at  12  o'dock. 


Bobert  F.  Ofle 
Joseph  Creswell 
William  Creswell 


Prove  debts  and  vouch 
do 
do 


Perry  4  Co. 

iftttkemt 

ifaihewe 


SATURDAY. 
Before  Ohikf  Rboistbab  or  Chibi'  Clbbx,  at  12  o'dook. 


John  Barrett 
Same  matter 


Reference 
Prove  debts 


Jordan 
Perry  f  Co. 


ABJUDIOATIOKS  IN  BANEBUFTCT. 
Coffey,  Daniel,  Athy,  county  Kildare,  baker  and  shopkeeper. 

Sittings,  Friday,  Veosmber  4,  and  Tuesday,  Decanber  22. 

Mara  and  Oullen,  solrs, 
Flannery,   Francis,   Ballaghaderreen,    county  Hi^o,   draper. 

Sittings,  Tuetday,  December  1,  and  Fndoa/,  December  22. 

Findlnter  and  Co.,  solrs. 
Hamilton,  James,  EnniskiUen,  connty  Fermanagh,  printer  and 

stationer.    Sittings,  'J'uetday,  December  I,  and  Friday, 

December  18.     Caiman,  solr. 
Lynch,  Owen,   Oldcastle,    counj^  Meath,  grocer.     Sittings, 

Tuetday.  December  1,  and  Friday,  Decmber  22.  HamiUon 

and  Craig,  solrs. 
H'Donnell,  Thomas,  8,  Bicbmond-avenue,  Fairview,  county 

Dublin,  gentleman.    Sittings,  Tuetde^,  December  1,  and 

Friday,  December  18.    Dutch,  solr. 
Malet,  Laurence  M.,  of  Moville,  in  the  county  of  Don^^l,  gen- 
tleman.     Sittings,   Tuetdm/,  December  1,  and  FrU(y, 

December  18.    Lawlett,  solr.  • 


O'Beime,  Edward  S.,  Smithfield,  Dublin,  and  Templeogne 
Lodge,  Terrenure,  county  Dublin,  salemaster.  Sittings, 
Tuetday,  December  1,  and  Friday,  December  22.  Find- 
later  and  Co.^solrs. 

O'Beime,  Edmund,  Kells,  county  Meath,  gentleman  and  fanner. 
Sittings,  Tuetday,  December  1,  a.na  Friday,  December  22. 
Larkin  and  Co.,  solrs. 

Seale,  John  D.,  Rathdownev,  Queen's  connty,  grocer  and  spirit 
dealer.  Sittings,  Tuetday,  December  1,  and  Friday, 
December  22.     ffamilion  and  Craig,  solis. 

Whitford,  Ellen,  of  Athy,  county  Kildare,  grocer  and  proviaon 
dealer,  widow.  Sittings,  Tuetday,  December  1,  and 
Tuetday,  December  15.     Gerrard,  solr. 

Whitney,  Philip,  Longford,  county  Longford,  grocer  and  baker. 
Sittings,  Tuetday,  December  1,  and  Friam/,  December  18. 
Hcanilten  and  Craig,  solrs. 
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*  Shares  not  fully  paid  np  are  giren  In  ItaUct. 

BMlK  Kate — Of  Diaconnt— 4)  per  cent.,  ISth  October,  1874. 
Of  Deposit— «4  per  cent.,  ISth  October,  1874. 

Name  Days— November  iSth,  and  December  IStb,  1874. 
Aeconnt  Days— November  80th,  and  December  16th,  1874. 

On  Saturdays  business  commences  at  11 80  am.,  and  the  Stock 
Brokers'  OIBoes  dose  at  I  pja. 
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BIBTHS.  KASAIAGES,  AVD  DEATHS. 

BIRTHS. 
AB6LE8— NoTember  fi,  >t  36  Northumbcrland-rond,  Dablln,  the  wife 
of  Edward  DeUonche  Arglea,  Esq.,  solicitor  of  a  daughter. 

LEGAL    POSTINGS; 
m  THE  COURT  OF  BANKRUPTCY, 

IBELAND. 

EDWARD  sT"  O  •  B  E  I  R  N  E, 
of  8mltfa8eld,  in  tlie  City  of  DubUn,  and  Templeogue  Lodge, 
TereDure,  In  the  County  of  Dublin,  Balennaater,  was  on  the  Hih  day 
of  September.  1874,  adjudged  bankrupt 

Public  Sittings  will  be  held  at  the  Court  of  Bankruptcy,  Four 
Courts,  Dublin,  on  FKIDAY,  the  4th  day  of  DECEMBER,  1874, 
and  on  TUESDAY,  the  22nd  day  of  DECEMBER,  1874,  at  the  hour  of 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  is  to  attend, 
and  to  make  a  full  disclosure  and  discovery  of  his  Estate  and  Effects. 
Creditors  may  prove  their  Debts,  and  at  the  First  Sitting  choose  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  is  required  to 
Cnish  his  Examination. 

All  penona  having  in  their  poaaesslon  any  Property  of  the  Bankrupt, 
must  deliver  it,  and  all  Debts  due  to  the  Bankrupt  must  be  paid,  to 
Chakles  Henst  Jahks.  Official  Assignee,  Upper  Ormond-quay, 
Dublin,  to  whom  Creditors  may  forward  their  Affldavits  of  Debt. 

HUGH  DOYLE,  Registrar. 
WVL  FINDLATER  A  CO.,  SoUdtors,  3S  Upper  Ormond.quay, 
DnbUn.     .  593 

PUBLICATIONS! 

THE     LAW     MAGAZINE     AND     REVIEW; 
A  MOKTHLT  JOUnifAL  OF  JURISPRUDEKCB  AlTD  ImTEBXATIOITAL 

Law  for  both  branches  of  the  Legal  Profearion. 

NEW  SERIES.— PRICE   TWO   SHILLINGS. 

The  only  Monthlj  Magftdne  devoted  ezdiulTdy  to  the  Interesta  of 
the  Profession  at  Home  and  Abroad. 


N 


Rnrss  A  Tomna,  Law  BookBeller^  100  Chancery-lane,  London. 

ACCOUNTANTS; 

PETERSON         &         SON, 

PUBUC  ACCOUNTAMTS,  AUDITORS,  *»D  EXPERTS, 
ULSTER    CHAMBERS, 
IS,     FLEET-STREET,     DUBLIN. 

«■  ANSWERS   TO   ADVERTISEMENTS.  "W 

LETTERS  for  IhefoUowing  art  lying  at  Ot  Office  of  ikU 
Paper :—lSE,X;  and  K. 

WANTS; 

TO    SOLICITORS'  CLERKS— Wanted,  a 
Managing  Clerk.     He  most  be  thoroughly  acquainted  with  the 
general  bxuiness  of  a  Country  Practitioner's  Office,  and  well  recom- 
mended as  to  character.     Apply  to 
582  ANDREW  M'CLELLAND,  Solicitor,  Banbridge. 

OFFICES   TO    LET: 


TO  BARRISTERS  or  SOLICITORS,— A  Large 
Room  TO  BE  LET  as  an  Office,  in  the  House,  61,  Dawsoh- 

BTBXET.  •  581 

piNDING     "THE     IRISH    LAW    TIMES."— 

\.y  ScBscsiBKBS  are  informed  that  thev  can  hare  THE  IRISH  LA  W 
TIMES  AND  aOLICITORS'  JOURNAL,  with  TITLE  PAGE  and 
Copious  INDEX,  Bomid  at  the  following  Prices,  per  Volume,  viz.:— 
Whole-bound  in  Cloth.  2s.  6d ;  half-bound  in  Law  Calf,  4a ;  whole-bound 
in  Law  Calf,  6«.  fld.  Also  the  Acca  of  the  past  SeBsions.  printed  uniformly 
withTHR  iBisH  Law  Times,  and  bound  up  with  Thk  Law  Times,  or 
bound  up  separately,  at  proportionate  liates, 

AT  TUB 

Ofllce  of  The  Ibisr  Lav  Timbb  aitd  Soi.icitor8'  Jodbkal, 
ftS,    UPPER  SACKVILLE-STREET,   DUBLIN. 

CASES  for  holding  The  Irish  Law  Times,  and 
Solicitobb'  Joubval,  for  One  Year,  can  be  had.  Lettered  on 
side,  Fnoe— whole-bound  Cloth,  Ss.;  half-bound  Leather,  is.;  whole- 
bound  Leather,  6s.,  by  Post  4d.  extra,  at  the  Ofllce  of  the  Jonnial, 
fl3,  Ufpbr  Sackyillk-street,  DtJBLric. 


MISCELLANEOUS: 


"  The  aouroe  at  many  a  wrtter't  woe  hM  been  diKorered." 

PENS!  PENSI!  PENSIII 

"They  come  ts  a  boon  and  a  blearing  to  men. 
The  PIckwtck,  the  Owl,  and  the  Waverley  Pea" 
**The  miaery  of  a  bad  Pen  Is  now  a  voluntary  infliction.** 
Another  Blessing  to  men!    The  Hindoo  Pen. 
1,300  Newipapera  recommend  them. — See  Grapkir,  17tb  May,  1873. 

Sold  by  arery  reapectable  Stationer.    PoM,  Is.  Id. 

Patenteea—MACifmn  A  Cuubo:t,  tS  to  33,  BlafaMtreet,  Edlnburgbi 

600 

JEREMIAH  D'ARCY, 

SCRIVENER,    LAW    STATIONER,    AND    PRINTER. 

OFFICE -27,    BACHELOKS'-WALE,    DUBUN. 

Reglitry  and  Judgment  Searchea  carefully  made.     Cnui/rf  Oriert 
prtm^ly  aUendtd  to,  309 

JOHN  O'MALLET, 

O  4,    SAINT    ANDREW-STREET,    DUBLIN, 

Law  asd  Okkesal  Statwksr, 
SCRIVENER,    PRINTER,     LITHOGRAPHER,    ENGRAVER,    AND 
ACCOUNT-BOOK     MANUFACTURER. 
Lleennd  to  Sell  Law  and  Ganeral  Stampa.  310 


T. 


K  I  L  M  A  R  T  I  N       and       SON, 

SCRIVENERS    AND    LAW    STATIONERS, 


81, 


ESTABLIaHED     1867, 

KING-STREET.      BELFAST. 


TRISH        CIVIL       SERVICE 
GENERAL    BUILDING    SOCIETY. 

Onici— 8,    COLLEGE-STREET,   DUBLIN. 


Pbbmdkit— ALEXANDER   PARKER,  Esq.,   J.F. 

Pnrchaaera  in  the  Landed  Eatatea'  and  other  Conrti  can  obtain, 
without  dcUy,  from  One-half  to  Three-fourtha  of  the  Purchase  Money 
from  the  Irish  Civil  tlervioe  and  General  Building  Society,  repajabh 
by  eaay  Instalments. 
Loans  are  alao  advanced  for  the  following  purposee,  via;:.* 
To  Bitild  or  Improve  2Iou$e*, 
To  Rtidtem  Mortgage*, 
To  Pay  off  Inatmbraneei, 
To  Complete  the  PitreJuw.  Money  qf  Property 
Sold  by  Prinate  Hand, 
The  Legal  Expenaea  do  not  amount  to  one-tlilrd  of  the  aam  uanally 
charged  in  Eiuch  caaea 

All  trainactiona  not  exceeding  £300  are  exempt  from  Stamp  Duty. 
The  Society  haa   already   advanced   over   THREE    HUNDRED 
THOUSAND   POUNDS   on    Mortgage. 

DEPOSIT     DEPARTMENT. 

Soma  from  £10  upwarda  are  received  on  Depoalt. 

Rate  of  Interest,  from  1st  February  until  further  Notiee,  FOUR 
POUNDS  per  Cent 

To  the  Depositor  the  fotUnttng  Oiiaranteei  are  given  t^- 

The  Paid-up  Share  Capital  exceeds  £120.000. 

The  Business  of  the  Society  is  restricted  by  Act  of  Parliament  to 
mailing  Advances  on  Mortgages  of  Freehold  or  Leasehold  Properties. 

The  entire  amount  received  on  Deposit  cannot,  under  the  Rules, 
exceed  one-third  of  the  value  of  the  balance  outstanding  on  Mortgage. 

The  Prospectus  and  every  information  may  be  had,  free  of  expense, 
on  application  to 

307  ALFRED  H.  MERCER,  Secretary. 

A  WELL  RECOGNISED  AND  FREQUENT  SOURCE  OF 

DISEASES  of  the  MOUTH,  TONGUE,  and  GUMS, 
Is  contact  with  the  Cement  of  Envelopes  over  the  preparation 
of  which  pioper  deanlj  snpervidon  is  nu-ely  exercised.  We 
pay  strict  attention  to  this  department:  but  to  obviate  all 
danger — at  the  same  time  combining  safety  to  the  contents—* 
Mr.  Uely.  of  this  firm,  invented  and  perfected 

THE    EUREKA    ENVELOPE, 
For  which  Her  Majesty  granted  Letters  Patent,  No.  524,  under 
the  Great  Seal.    The  adhesive  matter  being  placed  on  the 
under  flap,  the  great  advantage  is  obtained  that  the  Uouth 
and  Ton)(ue  are  applied  to 

FRESH    CLEAN    PAPER, 
Not  more  cxpensivo  than  ordinary   Envelopes  of  aimilar 
qualitiea 
PS"  Order  from  your  StaHonert,    We  Supply  the  Tmde  only. 

HELY,       HARRIS,      &      CO., 

ALEXAHCRA  ENTItl.OPK  W0HK8, 

9   to    11,    DENMARK-STREET,    DUBLIN. 
Upwards  o    three  hundred  hands  employed  in  tho  production  of 

Envelopes. 371 


Printed  and  Published  by  the  Proprietor,  Jorh  FaLOO^tEE,  every  Saturday,  at  M.  Upper  SackTiIle.street,  io  the  Pailali  of  St.  TliOOUS 
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THE   DUTIES   OF   CARRIERS    IN   THB 
PROTECTION   OF   GOODS. 

A  RscENTLT  reported  case  in  England  has  defined  and 
explained  a  portion  of  our  law  which  has  somewhat 
unaccoantably  not  been  provided  for  in  the  countless 
Tolumes  of  reported  cases  which  hare  in  England  to  do 
duty  for  a  systematic  code  This  is  the  more  remaric- 
able,  as  the  facts  which  occurred  in  the  case  can  be 
of  no  unusual  nature,  and  the  doctrine  which  has  at 
length  been  definitely  laid  down  must  exercise  a  most 
important  effect  on  the  relations  subsisting  between 
the  extensive  and  important  class  of  carriers  and  the 
general  public.  The  facts  of  the  case  we  allude  to 
{The  Great  Northern  Railway  Co.  v.  Staaffield,  4.1  L.  J. 
B.  (N.8.),  C.  P.  161)  were  as  follows:— The  defendant 
sent  a  horse,  unattended,  by  the  plaintiffs'  train  con- 
signed to  himself.  Upon  the  arrival  of  the  horse,  there 
bems  no  one  to  receive  the  horse  on  the  defendant's 
behMfj  and  his  residence  being  unknown  to  the  servants 
of  the  company,  the  horse  was  sent  by  the  station- 
master  to  a  livery  stable.  Shortly  after  the  servant  of 
the  defendant  presented  himself  at  the  station,  and  de- 
manded the  horse.  He  was  informed  that  he  was  at 
the  livery  stable.  The  livery  stable  keeper  refused  to 
deliver  up  the  animal  unless  2s.  6d.  were  paid  for  his 
keep  for  the  night.  This  was  refused  by  the  defen- 
dant's servant  The  next  day  the  station-master 
offered  to  pay  the  sum  out  of  his  own  pocket,  but  this 
was  declined  by  the  defendant.  After  the  lapse  of 
some  days,  the  company  informed  the  defendant  that 
the  horse  would  be  delivered  to  him  by  the  livery 
stable  keeper  without  payment  from  him,  but  that  they 
would  reseri'e  the  right  of  proceeding  against  the  de- 
fendant for  the  amount  paid  by  them  to  the  livery 
stable  keeper.  After  some  further  con-espondence,  in 
which  the  defendant  refused  to  pay  the  livery  stable 
keeper,  the  plaintiffs  sent  the  horse  to  the  defendant, 
and  paid  the  livery  stable  keeper,  without  any  threat 
of  legal  proceedings  on  his  part.  The  sum  of  ^17 
was  claimed  by  him  as  stable  charges  for  the  keep  of 
the  horse,  and  which  was  admitted  to  have  been  a 
demand  of  a  reasonable  nature.  The  company  sued  the 
defendant  in  the  County  Court,  but  the  defendant 
obtained  a  decision  in  his  favour,  on  the  ground  that 
there  was  no  contract,  express  or  implied,  upon  which 
the  company  could  recover.  It  was  argued,  on  behalf  of 
the  defendant,  that  the  defendant  was  clearly  entitled 
to  have  had  the  horse  delivered  to  him  on  the  Hay  it 
arrived,  because  a  carrier  has  a  lien  for  the  carriage, 
but  not  for  warehousing  the  goods,  and  having  wrong- 
fully  detained  the  horse  in  the  first  instance,  they  could 
not  have  recovered  expenses  which  would  nevitr  have 
been  incurred  but  for  tneir  own  wrong.  This  view  of 
the  case,  however,  the  Court  declined  to  entertain. 
Pollock,  B.,  observed,  if  the  case  had  rested  on  that 
occasion,  he  should  have  held  that  the  company  was 
wrong ;  but  it  was  distinctly  sliown  that  the  defendant 
might  have  tutd  the  horse  the  next  day,  but  declined. 
It  then  became  necessary  to  decide  what  was  the  duty 
of  the  company  under  these  circumstances.  Had  the 
case  been  a  case  of  carriers  by  water,  the  law  would 
have  been  beyond  doubt.  The  case  is  expresisly  pro- 
vided for  by  the  provisions  of  the  codes  of  almost  all 
civilized  Europe,  as  in  the  French  code,  arts.  222  and 


403 ;  the  Spanish  code,  art.  935 ;  and  more  especiaUy 
in  the  German  mercantile  code,  art.  504.  This  latter 
code,  with  great  clearness  and  precision,  lays  down  the 
course  of  action  to  be  pursued  by  the  master  of  the 
vessel  in  taking  care  of  the  articles  entrusted  to  him. 
In  extreme  cases,  to  avert  considerable  loss,  on  account 
of  imminent  deterioration  or  other  causes,  he  may  resort 
to  sale  or  hypothecation  to  procure  means  for  their  pre- 
servation or  transport.  It,  however,  is  not  necessary 
to  resort  to  foreign  authorities  to  support  the  doctrine, 
as  the  law  was  laid  down  as  regards  water-carriers 
with  great  clearness  in  the  recent  cases  of  Notara  v. 
Henderson,  42  Law  J.  Rep.  (N.  S.)  Q.  B.  158 ;  and  Caryo 
ex  "  Argos,''  32  Law  J.  Rep.  (N.  S.)  Adm.  49,  65;  in 
the  latter  of  these  cases  a  cargo  of  petroleum  was 
shipped  from  London  to  a  foreign  port,  to  be  taken 
out  on  the  arrival  of  the  vessel,  or  else  a  heavy  demur- 
rage was  to  be  paid.  On  the  arrival  of  the  vessel  at  the 
foreign  port,  on  the  dangerous  nature  of  her  cargo 
being  discovered,  the  goods  were  not  permitted  to  be 
landed.  Afler  waiting  some  days,  the  master  of  the 
vessel  took  the  cargo  back  to  London.  It  was  held  that 
the  master  had,  under  the  circumstances,  authority  to 
carry  back  the  goods,  and  the  shipowufrs  were  entitled 
to  homeward  freight  and  expenses  whUe  stopping  at 
the  for«gn  port,  though  not  to  demurrage.  Such 
being  the  law  in  the  analogous  case  of  water-cairiers, 
it  remained  to  the  Court,  guided  by  such  analogy,  to 
declare  the  duties  of  land-carriers.  Pollock,  B.,  ob- 
served : — "  T  do  not  know  any  decision  of  English  law 
by  which  an  ordinary  carrier  of  goods  by  land  has  been 
held  entitled  to  recover  this  sort  of  charge  against  the 
consignee  or  consignor."  In  the  unanimous  judgment 
of  the  Court  it  was  held  that  the  company  were 
entitled  to  recover,  because  there  existed  a  duty  of 
taking  care  of  the  horse.  Figot,  B.,  in  his  judgment, 
remariced : — "What  were  the  carriers  to  do?  They 
were  bound,  out  of  ordinary  feelings  of  humanity,  to 
feed  and  take  care  of  the  horse.  That  became  neces- 
sary in  consequence  of  the  defendant's  own  conduct. 
The  expense  was,  therefore,  rightly  incurred,  and  there 
is  an  implied  contract  which  entitles  the  plaintiffs  to 
recover  the  expense  from  the  defendants."  Their 
lordships  pointed  out  the  manifest  injustice  which 
would  exist  if  there  were  a  duty  imposed  upon  the 
company  without  the  correlative  right.  The  necessity 
for  this  duty  being  cast  upon  the  plaintiffs  is  ably  demon- 
strated by  the  Chief  Baron — "The  question  arises,  what 
it  was  the  duty  of  the  Railway  Company  to  do.  We  need 
only  ask  ourselves  the  question  as  a  matter  of  common 
sense  Had  they  any  choice  ?  They  must  eitiier  have 
allowed  the  animal  to  stand  somewhere  on  their  station 
till  it  was  starved,  a  place  of  danger  where  it  would  have 
been  exceedingly  improper  to  have  allowed  it  to  remain, 
or  they  must  have  turned  it  into  the  highroad,  to  the 
danger  of  itself  and  all  the  Queen'ti  subjects,  or  else 
they  must  have  put  it  into  safe  custody ;  in  other  words, 
have  put  it  where  they  did,  namely,  under  the  care  of  a 
livery  stable  keeper,  who  lived  close  at  hand."  We 
think  this  decision  cannot  fail  to  obtain  the  approval, 
not  only  of  the  profession,  but  of  any  man  who  has  the 
slightest  acquaintance  with  the  subject  of  the  transport 
of  goods.  Not  only  is  it  in  analogy  with  the  law,  as 
laid  down  by  foreign  legislatures  in  the  admirable 
systematic  codes  which  regulate  abroad  the  questions 
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of  this  nature,  but  also  it  is  in  harmony,  as  pointed  out 
by  the  Chief  Baron,  with  the  dictates  of  sound  common 
sense. 


8.4.LARIBS  OF  JUDGES. 

In  the  52ud  year  u{  Henry  III.,  anno  gratia,  1267,  at 
the  little  villivge  of  Marlebridge,  now  Marleborougb,  in 
WUtnbire,  a  ParliHinent  wu  held,  in  which  wax  ptuaed  a 
*tatate,  now  knonm  aa  tbe  Statute  of  M&rlebridge.  Robert 
Walerand,  "  learned  in  tbe  lawes  of  the  realme,  penned  and 
preferred  the  act,"  and  to  him  defendants  are  indebted  for 
the  first  act  giving  them  costs  in  cases  in  which  tbey  are 
successful .  I  give  the  translation  of  part  of  chapter  VI.  of 
this  statDle  contained  in  Coke's  Second  Institutee  of  the 
"  Laws  uf  KngUiud."  And  if  any  chief  lords  do  maliciouHly 
implead  such  teoSeea,  faiuing  tbis  caae— namely,  where  the 
feottioents  were  made  lawful,  and  in  good  faith,  then  the 
feoffees  shall  have  their  damages  awarded,  and  thtir  costs 
(miua  tuce)  which  they  have  sustained  by  occasion  of  the 
fornsaid  plea,  and  the  plaintiffs  shall  be  grievously  punished 
by  amercement.  Coke's  note  on  this  probably  contains  the 
first  application  of  the  doctrine  of  implied  m^ice.  It  is  aa 
follows:  "And  wbere  this  statute  saith  malitrose  implici- 
tavemit,  if  the  matter  L<e  fained,  and  without  just  ground, 
the  Uw  implyeth  malice  in  this  case.  Muth  litigant  in  faro 
non  ttt  aliquid  tvcreutur  led  ut  vexent  alioa.  Therefore 
justly  did  this  act,  whioli  gave  an  action  in  a  new  case,  give 
damage*  and  costs  to  the  defendant  if  be  were  maliciously 
vexed  thereby  without  cause." 

Chapter  I.  of  the  Statute  of  Glocester  (6  Edw.  I.  Lan 
du  grace  mcclxviii)  is  the  first  statute  that  gave  costs  to  the 
plaintiff  By  this,  said  Lord  Coke,  it  may  be  collected  that 
justice  was  good  and  cheap  of  ancient  times. 

The  chancellor  of  Williiim  tbe  Conqueror  was  an  officer  of 
the  King's  Household ;  his  salary  was  "  five  sbillings  a  day, 
a  simnel  and  two-seasoned  simnels ;  one  sextary  of  clear 
wine,  and  one  sextaiy  of  hoosehold  wine ;  one  large  wax 
candle  and  forty  pieces  of  candle."  A  simnel  is  a  kind  of 
rich  cake,  generally  made  in  a  tbree-aomered  form.  The 
term  is  applied  in  Solip  to  a  plum  cake  with  a  raised  crest. 
A  sextary  of  wine  is  a  pint  and  a  lialf.  The  chancellor  was 
expected  to  drink  a  quart  and  a  pint  of  wine  daily.  Lord 
ElJon,  who  oould  drink  any  given  quantity  of  wine,  would 
have  made  little  of  this.  It  is  said  that  he  and  his  brother, 
Lord  Stowell,  usually  drank  more  than  four  bottles  of  port 
when  they  dined  together.  During  the  sessions  of  Parlia- 
ment, at  his  dinner,  although  the  time  for  his  repast  was 
very  short,  he  seldom  drank  less  than  tl>e  above  allowance 
to  the  chanoellor — three  pints.  He  was  the  last  threa- 
bottle  chancellor. 

Geoffrey,  son  of  Heniy  IL  by  the  FMr  Rosamond,  while 
chancellor,  had  a  grant  of  1,000  marks  annually;  but  this 
was  to  the  King's  son  rather  thxn  to  tbe  chancellor. 
Thomas  de  Caulelupe,  in  tbe  year  1265,  was  allowed  500 
marks  annual  fee,  "ad  mUentatiimem  tuam  et  cltrieoram 
eancdlaria  noitrce."  Richard  de  Middleton,  chanoellor 
about  1270,  received,  besides  this  slluwance  of  500  marks, 
in  two  years,  as  fees,  £973  168.,  out  cif  which  he  paid  the 
clerks  of  chancery.  These  disbiuraements  are  not  fully 
given,  but  did  not  amount  to  more  than  the  odd  £7&  Ids. 

Tbe  regular  salaries  of  the  judges  were  very  small,  with 
but  few  exceptions.  Hugh  Bigot  and  Ralph  Basset,  chief 
justiciaries,  during  the  latter  part  of  the  reign  of  Henry 
III.,  had  a  yearly  allowance  of  a  thousand  marks,  but  Robert 
de  Burs  had  a  grant  of  lUO  marks  only  ;  the  other  ju'lges 
received  from  £20  to  £40  each. 

Henry  de  Batlionis,  in  1250,  was  granted  £100  a  year  for 
his  "in  officio  jutticiario."  William  de  Wilton,  who  was 
Chief  J  ustice  of  the  Common  Pleas  about  1261,  olso  received 
a  grant  of  the  same  amount ;  these  salaries  depended  on  tbe 
pleasure  of  the  King,  and  varied  during  the  reign  of  Henry 
III.  alone  from  £10  to  £10.  The  robes  of  the  judges,  how- 
ever, were  supplied  at  the  expense  of  the  King.  Robert  de 
la  Lege  and  William  de  Cliff  rd,  while  Cbanceil'.rs  of  the 
Exchequer,  hnd  an  allowance  to  each  of  £40  p':r  annum. 

Edward  I.,  the  "  English  Justinian,"  was  also  "  Malleas 
Scotorum,"  and  was  engaged  in  war  the  greater  part  of  his 
reign  (1272-1307).  He  needed  and  took  all  the  money  that 
he  could  raise  to  carry  on  his  wars,  and  his  judges,  as  well 


ss  the  Scots,  suffered.  Their  salnry  was  reiluced,  and  many 
of  them  were  heavily  fined.  None  of  the  chief  jnstices 
received  over  60  marks  a  year,  except  that  the  allowance 
of  100  marks  annually  was  continued  to  Gilbert  de  Preston, 
who  pre<dded  in  the  Common  Pleas  at  the  death  of  Heniy 
III.  Some  of  the  judges  received  50  marks,  and  some  only 
40 ;  the  Barons  of  tbe  Exchequer  received  80  marks. 
These  small  salaries  were  increased  by  fees,  but  to  bow 
great  an  extent  is  unknown.  On  tbe  return  of  Edward  1, 
from  France,  in  1289,  his  jodges  were  accused  of  bribery 
and  extortion  ;  tbe  BUng  immediately  institnted  inquiries, 
the  result  of  which  was  that  nearly  all  the  judges  were  fined, 
disgraced  and  removed.  Robert  de  Hengham,  Chief  Justice 
of  the  King's  Bench,  was  fined  7,000  marks,  equal  to  about 
$360,000,  but  he  was  afterward  restored  to  the  bench,  and 
his  fine  reduced  to  800  marks,  a  sum  equal  to  $40,000. 
Solomon  de  Rochester  and  Richard  de  Boylamd  were  each 
fined  4,000  marks  ;  others  were  fined  3,000  marks,  others 
2,000,  and  others  1,000  marks.  We  have  a  right  to  infer 
from  the  size  of  these  fines  either  that  tbe  judges  were 
guilty  of  great  extortions,  or  that  the  King  was  very  much 
in  need  of  money ;  probably  the  latter,  as  some  of  the  judges 
were  restored  to  their  places  Yet  tbe  largest  of  these  fines 
is  not  larger  tiian  the  one  imposed  on  Lord  Chancellor 
Bacon,  £40,000. 

At  tbe  beginning  of  tbe  reign  of  Edward  III.  the  salary 
of  the  Chief  Jnstiaes  of  the  King's  Bench  and  Common 
Fleas  was  £40  each,  that  of  the  other  judges  40  marks  each ; 
the  King's  attorney  received  £10  with  occasional  gifts. 
William  de  Nersefield,  in  1366,  received  £100  for  the  prose- 
cution of  those  who  killed  John  du  Coupland.  Johnds 
Ashwell  had  a  special  giant  of  £10  for  his  services  in  prose- 
cuting for  the  King.  It  was  enacted  in  the  twentieth  year 
of  Edward  III.  that  the  judges  should  take  no  reward  from 
any  bnt  the  King,  "  for  this  cause  we  have  increase'l  the 
fe^s  of  the  same  our  justices."  John  Knyoct,  Chief  Justice 
of  the  King's  Bench,  had  100  marks  a  year  granted  him  in 
addition  to  the  saUuy  of  £40  as  long  as  he  should  remain  in 
office,  and  many  of  the  other  judges  had  grants  from  £20 to 
£30  in  addition  to  theu:  salaries  of  40  marics.  Some  of  the 
Serjeants  were  employed  as  justices  of  assise,  and  received 
for  that  duty  £20  ayear.  In  1388,  the  judges  were  allowed 
fur  their  summer  robes  ten  ells  of  green  cloth,  with  an  addi- 
tion of  twenty-four  ells  to  the  Chief  Justices  of  the  King's 
Bench  and  Common  Pleas.  The  Chief  Baron  of  the  Exche- 
quer had  the  same  robes  as  a  puisne  judge.  These  allow- 
ances and  salaries  were  continued  to  the  judges  during  the 
reign  of  Richard  II.,  Henry  IV.,  Henry  V,  and  Henry 
VL,  except  that  the  three  robes  allowed  to  each  jndge  in 
the  reicn  of  Edward  III.  were,  in  that  of  Henry  VI., 
raduoed  to  two,  "one  with  fur  at  Christmas,  and  the  other 
with  Unen  at  tiie  Feast  of  Pentecost."  In  addition  to  his 
salary  and  allowance  the  Chief  Justice  of  the  King's  Bench 
had  a  yearly  grant  of  180  marks  (£120) ;  the  Chief  Justice 
of  the  Common  Fleas,  £98  6s.  8d  ;  each  uf  the  other  judges 
110  marks,  and  tbe  justices  of  assize  £20  each  per  annum. 
The  Chief  Justice  of  the  King's  Bench  received,  taking  into 
consideration  the  difference  in  the  purchasing  power  of 
money,  a  salary  about  equal  to  that  of  one  of  the  justices  of 
tbe  Superior  Court  of  the  city  of  New  York,  and  a  puisne 
judge  received  a  salary  about  equal  to  that  of  a  justice  of 
the  Marine  Court  in  the  same  city.  Where  we  read  that  a 
justice  of  the  King's  Bench,  in  the  time  of  Henry  V., 
received  a  salary  of  150  marks  (£100),  we  are  apt  to  con- 
sider him  greatly  underpaid ;  bnt  as  a  general  thing,  a  judge 
in  those  days  left  more  money  or  property  at  his  death  than 
one  does  now.  William  Paston,  a  judge  of  the  Common 
Pleas,  in  the  reign  of  Henry  VI.,  left  at  his  death,  in  1444, 
in  cash  in  his  house  in  London  £1,460  2s.  4d,  and  in  Nor- 
wich, £950  16s.  6d.,  beside:*  rings  of  gold  weighing  134  oz. ; 
24  lbs.  11  oz.  of  gilt  plate,  and  92  Ibe.  2  ox.  of  ungilt  plate, 
an  amount  of  money  equal,  at  least,  to  $160,000.  He  was 
a  judge  from  Oct.  15,  1429,  to  the  day  of  his  death,  Aug.  14, 
1444,  and  in  a  time  when  each  justice  took  an  oath  that  be 
will  take  no  fees  or  rewards  "  for  to  be  of  counsel  with  no 
man,  but  only  with  our  sovereign  lord  tbe  King."  Their 
labours  were  not  severe ;  they  held  ooort  only  from  8  a.m. 
tdl  11  a.m.  ;  the  afternoon  they  spent  in  "  oontemplation 
and  prayer."  A  justice  of  the  Supreme  Court  sitting  at 
Chambers  in  the  city  of  New  York  hears  more  motions  in 
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one  montli  than  tbkii  the  King's  Bench  heard  in  a  year,  at 
any  time  from  Littleton  to  Coke,  and  even  later.  The 
General  Term  of  the  First  Department,  in  the  moothg  of 
March  and  May,  1874,  heard  and  decreed  one  hundred  and 
eighteen  causes,  while  the  justices  of  the  King's  Bench,  at 
the  Easter  and  Trinity  Term^  1818  (see  1  Barn.  &  Aid.), 
heard  and  decreed  only  forty-eight.  Mr.  Justice  Lawrence 
had  on  his  motion  calendar  for  the  month  of  July,  1874  (a 
vacation  month  too),  upwards  of  four  hundred  and  fifty 
motions,  many  of  them  involving  very  important  interests. 
Besides  these,  there  were  hundreds  of  applications  for  in- 
junctions, orders  of  arrests,  warrants  of  attachments,  and 
other  orders,  all  needing  care  and  attention.  The  writer  had 
a  motion  along  in  the  eighties  on  the  third  Monday 
motion  calendar  for  September,  and,  having  some  other 
business  to  attend  to,  waited  an  hour,  but  waited  too  long, 
for  Mr.  Justice  Donohoe  bad  reached  and  passed  his  motion, 
and  was  bearing,  when  the  writer  entered  Chambers,  No. 
143.  His  honour  had  in  one  hour  called,  heard  or  set  down 
for  another  day,  or  taken  the  papers — ^in  fine,  ha<l  done  some- 
thing to  or  with  1 40  motions  in  one  hour,  at  the  rate  of 
seven  in  three  minutes.  The  wonder  is,  not  that  our  judges 
make  mistakes,  bat  that  they  make  so  few  of  them.  A 
lasting  reputation  is  not  made  by  a  judge  at  niti  priiu,  but 
by  the  ainlity  of  his  written  opinions.  The  words  of  the 
judge  are  not  now,  as  they  were  in  the  good  days  of  old, 
recorded  as  they  f^  from  his  lips.  If  he  wishes  to  rear  a 
monument  more  lasting  than  brass,  he  must  do  as  Horace 
did,  rear  it  on  parchment.  To  write  an  able  opinion  takes 
time ;  it  also  takes  time  to  write  many  opinions  less  than 
able,  so  that  to  obtain  this  perennial  repntation  he  must  give 
less  than  "texAoraitomno,"  and  more  than  "UxUdem  leffwus 
aofuit"  of  Sir  Bdward  Coke. — Albany  Law  JounuU. 


LIABILITY  OF  RAILWAY  COMPANIES  FOR 
DELAY. 

The  County  Courts  offer  valuable  facilities  for  enforcing 
punctuality  on  Railway  Companies.  Several  decisions  have 
been  given  in  actions  brought  by  passengers,  and  all,  with 
one  exception,  hare  been  adverse  to  the  companies.  In  the 
most  recent  case,  the  Great  Western  Railway  Company, 
who  were  defendants,  relied  upon  a  notice  prefixed  to  their 
time-tables  that  they  would  not  be  accountable  for  any  loss, 
inconvenience,  or  injury  arising  from  delay  or  detention, 
onleas  upon  proof  that  it  arose  "  in  consequence  of  the 
wilful  misconduct  of  the  company's  servants."  The  plaintiff 
took  a  first-class  ticket  from  Reading  to  Henley  by  the 
train  timed  to  arrive  at  Reading  at  10°25  and  to  leave 
Reading  at  10'30,  to  arrive  at  Twyford  at  10'40  and  to  Leave 
Twyford  at  104.5,  and  arrive  at  Henley  at  11  a.m.  The 
train  arrived  at  Reading  punctually  at  10°25,  but  did  not 
leave  Reading  till  10-38.  On  arriving  at  Twyford  the 
plaintiff  found  that  the  train  to  Henley  had  just  left,  and 
there  was  no  other  train  for  an  hour.  He  took  a  fly  and 
got  to  Henley  in  half  an  hour.  The  delay  at  Reading  was 
occasioned  principally  by  the  want  of  porters  to  put  luggage 
into  the  taain.  The  train  was  a  very  light  one,  the  plaintiff 
being  the  only  first-class  passenger.  The  plaintiff,  who  is  a 
solicitor  and  treasurer  of  the  County  Court  of  Henley  and 
other  places,  sued  the  defendants  for  6s.  6d.,  the  expense  of 
a  fly  from  Twyford  to  Henley.  The  plaintiff  admitted  that 
he  was  cognizant  of  the  notice  already  quoted. 

Upon  ti^ese  facts  three  questions  arose — (1.)  What  was 
the  contract  between  the  company  and  the  plaintiff  1 
(2.)  Was  that  contract  affected  by  the  notice  t  (3.)  Was 
the  notice  itself  affected  by  "wUful  misconduct''  of  the 
company's  servants ! 

llie  answer  to  the  first  question  is  easy.  Tlie  contract 
between  the  company  and  the  plaintiff  was  to  convey  the 
plaintiff  to  Henley  in  a  reasonable  time  ;  and  the  question 
of  reasonable  time  is  no  longer  left  at  large,  but  is  fixed  by 
the  company's  time-table,  subject  to  accidents  which 
reMsouable  care  could  not  provide  against.  This  contract 
aiises  on  the  purchase  of  a  ticket,  unless  it  be  qualified  by 
the  notice ;  and  thus  comes  the  second  question,  to  which 
the  obvious  aiuwer  is  that  the  notice  is  ultra  vira  so  far  as 
it  professes  to  attach  to  the  right  of  travelling  on  the 
company's  own  line  the  condition  that  the  company  will 


not  be  responsible  for  any  sbortcoming  of  their  servants 
not  amounting  to  wilful  misconduct.  Thus  far  we  have 
adopted  the  substance,  and  almost  the  exact  words,  of  the 
judgment  given  in  the  Reading  County  Conrty  and  the 
answers  to  the  first  two  questions  are  enough  to  decide  the 
case.  Upon  the  third  question,  whether  there  was  "  wilful 
misconduct  of  the  company's  servants,  the  Judge  of  the 
County  Court  thought,  "  wiUi  some  doubt,"  that  there  was  ; 
and  here  we  incline  to  differ  from  him.  But  if  he  were 
wrong,  his  error  would  not  affect  the  soundness  of  his 
judgment  on  the  main  question.  It  was  stated  by  the 
plaintiff,  and  not  denied  by  the  defendants,  that  "  the  delay 
at  Beading  was  occasioned  principally  by  the  want  of 
porters  to  put  luggage  into  the  train."  It  appears  to  us  an 
abuse  of  language  to  say  that  this  delay  "arose  in  conse- 
quence of  the  wilful  misconduct  of  the  company's  servants," 
which  are  the  words  of  the  notice.  The  porters  at  Reading 
are  no  more  able  than  other  people  to  do  two  things  at  one 
time.  If  there  are  not  enough  of  porters  to  do  the  work  of 
the  station,  the  fault  must  lie  with  the  managers  of  the 
company  or  with  the  company  itself,  but  in  neither  case 
shoold  we  think  the  expression  "  wilful  misconduct"  appli- 
cable. Upon  this  point  we  are  not  without  authority,  and 
it  happens  to  be  furnished  by  another  case  against  the  same 
company.  In  this  case  the  plaintiff's  goods  were  placed  in 
a  truck  to  be  attached  to  a  train  passing  the  High  Wy- 
combe station  late  at  night.  The  train  brought  some  cattle 
to  the  station,  and  the  defendants'  servants,  in  order  to 
prevent  the  cattle  from  being  kept  in  their  trucks  till  the 
next  day,  drove  them  into  a  yard,  from  which  they  strayed 
upon  the  rulway,  and  upset  the  train,  thereby  injuring  the 
plaintiffs  goods.  The  plaintiff  had  undertaken  to  relieve 
the  defendants  from  liabili^  fi>r  damage  unless  it  arose 
from  "  wilfiil  misconduct "  of  their  servants.  When  this 
case  came  before  the  Court  of  Queen's  Bench,  Mr.  Justice 
Blackburn  said  that  there  was  admittedly  no  malice  in  what 
the  servants  did,  and  he  agreed  that  there  might  be  many 
cases  of  wilful  misconduct  without  malice,  but  he  did  not 
agree  that  culpable  negligence  was  necessarily  wilful  mis- 
conduct. The  cattle  were  driven  into  a  yard  which  com- 
municated with  the  line.  This  was  not  the  usual  conme  of 
proceeding,  but  the  object  of  doing  so  on  this  occasion  was 
to  deliver  the  cattle  to  their  consignees  that  night.  There 
might  have  been  rame  neglect  by  the  company's  servants, 
but  "  I  cannot  see,"  said  the  learned  Judge,  "how  they  can 
possibly  be  said  to  have  been  guilty  of  wilful  misconduct." 
Ther«  was  nothing  to  show  that  what  they  wilfully  did — 
that  is,  drive  the  cattle  into  the  yard — was  likely  to  came 
injury  to  the  plaintiff's  goods,  or  that  they  had  knowledge 
of  any  danger  to  which  they  were  exposing  either  the  cattle 
or  the  ti  ain  by  what  they  did.  Mr.  Justice  Quain  remarked 
on  the  diflicully  of  defining  the  negliitence  which  amounts 
to  wilful  misconduct  so  as  to  justify  a  conviction  for  man- 
slaughter. "  ^^mething  of  the  same  kind."  he  said,  "  is 
intended  here ;  but  without  defining  it  exactly,  it  is  suf- 
ficient that  the  facts  here  show  no  culpable  negligence  at 
all,  and  ne^'ligence  must  be  culpable  to  constitute  wilful 
misconduct." 

An  appeal  is,  we  believe,  intended  from  the  judgment  of 
the  Reading  County  Court,  and  the  company  may  rely  en 
the  case  we  have  quoted  to  establish  that  there  was  no 
"  wilful  misconduct  of  their  servants  "  causing  the  plaintiff 
to  be  delayed  in  his  arrival  at  Twyford.  But  they  will  thoa 
only  show  that  the  notice  wag  not  displaced  by  dream- 
stances,  supposing  that  notice  to  be  otherwise  applicable  to 
the  plaintiff,  and  this  will  be  their  point  of  difficulty.  These 
notices,  to  be  valid,  must  be  reasonable.  The  company  ha^ 
no  power  to  impose  unreasonable  conditions  upon  pas- 
sengers, and  tiie  Judge  of  the  County  Court  has  held  this 
condition  to  be  unreasonable,  and  he  is  supported  by 
authority  in  so  holding.  In  an  action  brought  against  the 
Great  Eastern  hallway  Company  for  delay  in  starting  a 
train,  the  defence  was  that  the  company  by  notice  affixed 
to  their  time-tables  declared  that  "they  wonld  not  hold 
themselves  responniblefor  delay,  or  any  consequences  arising 
therefrom."  The  plaintiff,  a  miller  living  at  Framlingham, 
held  aseason  ticket,  and  was  accustomed  to  travelto  Lodnon 
by  the  defendants'  railway  to  attend  the  Mark  Lane 
Com  Market.  He  came  one  day  to  the  station  at  the  usual 
time ;  the  carriages  were  ready,   but  the  engine  had  not 
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steam  up,  rad  could  not  go.  Mr.  Baron  Martin,  who  tried 
the  case,  made  short  work  with  the  notice  limiting  liability. 
" It  is,"  he  said,  "  mere  noDHense  for  the  defendants  to  say, 
as  in  effect  they  say,  '  We  will  be  guilty  of  any  negligence 
we  think  fit,  and  will  not  be  responsible.' "  It  will  be 
observed  that  in  that  case  the  notice  was  general  that  the 
company  would  not  be  responsible  for  delay,  whereas  in 
the  present  case  the  company  announced  that  they 
will  not  be  responsible  for  delay,  unless  caused  by 
the  wilfnl  misconduct  of  their  servants.  It  may  be 
argued,  therefore,  that  the  ruling  of  Mr.  Baron  Martin  in 
thu  former  case  is  not  an  authority  for  the  decisiun  in  the 
latter.  There  can,  however,  we  think,  be  little  doubt  that 
the  notice  given  by  the  Great  Western  Company  Ls  invalid. 
They  say  that  Wiey  will  only  be  responsible  for  wilful 
misconduct,  and,  aii  there  may  be  culpable  negligence 
which  is  not  wilful  misconduct,  they  say  in  effect  that  they 
will  not  be  responsible  for  such  culpable  negligence,  whereas 
it  is  clear  that  tbey  must  be  liable. 

But  it  is  a  different  question  whether,  under  the  circnm- 
atances  of  this  particular  case,  the  defendants'  claim  to  be 
dischai^ed  from  their  ordinary  duty  of  keeping  time  would 
be  reasonable,  irrespective  of  any  notice  whicb  they  may 
have  given.  It  will  of  course  be  conceded  that  a  literal  and 
absolute  performance  of  the  undertaking  contained  in  their 
time  tables  could  not  be  exacted  from  tbem.  Their  duty  is, 
as  stated  by  the  Judge  of  the  Heading  County  Court,  "  to 
use  all  reasonable  means  to  convey  passengers  to  their 
destinations  in  the  reasonable  times  which  they  have  ex- 
pressly fixed."  The  question,  therefore,  is,  whether  they 
used  "  all  reanonable  means  "  in  the  present  case.  It  may 
be  allowed  that  the  case  is  not  so  strong  against  the 
company  as  that  which  came  before  Mr.  Baron  Martin. 
"  Here,"  said  be,  "a  train  is  advertised,  the  plaintiff  gets  to 
the  station,  and  finds  tbe  train  there  and  th>:  engine  without 
steam  up — the  horse  in  the  stable  unharnessed."  It  was 
stated  in  that  case  that  an  hour  anil  a  half  was  needed  to 
gret  steam  ap.  In  the  present  case  the  want  of  porters  at 
tbe  Reading  station  caused  a  delay  of  only  nine  minutes, 
whish  caused  the  plaintiff  to  miss  the  train  at  Twyfnrd. 
There  have  been  judges  on  the  Bench  who  have  leaned 
strongly  against  extending  the  liability  of  railway  companies, 
and  it  is  not  impoSKible  that  such  a  judge  might  view  this 
ca.He  differently  from  the  Judge  of  the  County  Court  If  the 
case  came  before  a  jury,  tbey  might  probably  consider  that 
unnecessary  delay  at  Reading  was  combined  with  unneces- 
sary punctuality  at  Twyford.  If  the  train  must  wait  at 
Beading  because  the  porters  ware  engaged,  it  might  be 
thought  that  the  train  could  wait  at  Twyford  until  the  train 
from  Reading  had  arrived.  Assuming  that  the  trains  on 
the  branch  Ime  to  Henley  are  under  the  control  of  tbe 
defendant^,  tbey  surely  ought  to  have  so  managed  as  to 
protect  the  plaintiff  from  the  consequence  of  delay  caused, 
as  was  admitted,  by  the  imperfection  of  their  own  arrange- 
ments at  Beading.  We  think  that  the  view  which  a  jury 
would  tie  likely  to  take  of  the  case  was  fairly  expressed  by 
the  Judge  of  the  County  Court  when  he  said,  "  It  is  clear 
that  the  absence  of  porters  at  the  Beading  station,  which 
reasonable  care  might  have  prevented,  occasioned  the 
detention  of  the  plaintiff  at  Twyford,  and  ax  he  was  able  to 
procure  a  conveyance  by  which  he  got  to  Henley  half  an 
hour  sooner  than  the  railway  company  were  prepeued  to 
convey  him  by  tbe  next  train,  I  think  that  he  was  justified 
in  hiring  it,  and  that  ha  is  entitled  to  recover  its  cost 
against  the  defendants." 

In  another  recent  case  a  decision  involving  the  same 
principle  was  given  in  the  Burnley  Cimnty  Court  against 
the  Lancashire  and  Yorkshire  Builway  Company.  In  that 
case  the  Judge  held  tliat,  although  the  company  do  not 
guarantee  the  arrival  and  departure  of  the  trains  at  the 
times  stated,  and  do  not  hold  themselves  accountable  for 
any  injury  whicb  may  arise  from  delay,  and  "  make  such 
terms  part  of  the  contract  with  the  passenger,"  yet  they  are 
bound  to  use  all  ordinary  means  within  their  power  to 
perforin  their  contract ;  and  if  they  omit  to  use  such  means 
and  show  no  sufficient  reason  for  the  omission,  they  fail  to 
perform  the  duty  which  the  law  imposes  upon  them  of 
using  reasonable  care  and  diligence  in  conveying  the  pas- 
senger to  his  destination  according  to  their  contract  with 
bim.    The  plaintiff  in  that  case  took  a  ticket  at  Burnley  for 


Bamsley.  Tbe  train  by  which  he  started  ought  to  have 
reached  Wakefield  in  time  for  a  train  starting  from  that 
place  for  Bamsley.  But  the  train  from  Bnmley  to  Wake- 
field was  accidentally  delayed,  and  the  train  started  from 
Wakefield  for  Bamsley  before  the  plaintiff  arrived  at 
Wakefield.  It  appeared,  however,  that  the  plaintiff  and 
other  paksengets  from  Burnley  arrived  at  Wakefield  soon 
after  the  departure  of  the  trtun  for  Bamsley,  and  if  the 
station-master  at  Wakefield  had  known  that  they  were 
coining  he  would  have  detuned  that  train  for  them.  An 
accident  had  occurred  soon  after  leaving  Burnley  which 
rendered  it  impossible  for  the  paxsengers  from  Bnmley  to 
reach  Wakefield  at  the  nsnal  time.  Aftinrwards  an  arrange- 
ment wan  made  for  forwarding  these  passengers  to 
Wakefield,  and  if,  when  this  arrangement  was  made,  ths 
station-master  at  Wakefield  had  been  informed  of  it.  he 
would  have  detained  the  train  starting  for  BaruHley  until' 
the  Burnley  passengen  arrived  at  Wakefield.  The  Jndge 
of  the  County  Court  held  that  the  railway  company  were 
guilty  of  negligence  in  not  sending  this  information  by 
telegraph  to  Wakefield.  As  the  train  for  Bamsley  had  left 
Wa£efield  before  the  plaintiff  arrived  there,  he  had  to  wait 
several  hours  for  the  next  train,  and  thus  he  arrived  at 
Bamsley  too  late  to  do  his  business,  and  had  to  go  there  on 
another  day,  and  incurred  expense  which  he  now  recovered 
against  the  railway  company. 

In  one  of  the  few  reported  cases  of  this  kind  that  have 
been  brought  before  Judges  of  the  Superior  Courts,  the 
plaintiff  proved  only  that  it  was  Whitsun  Monday,  and  the 
train  by  which  he  travelled,  being  heavy,  was  late,  and  he 
missed  an  appointment  The  late  Mr.  Justice  Crompton 
held  that,  without  some  evidence  of  negligence,  the  plaintiff 
could  not  recover  against  the  company.  Among  the  recent 
cases  in  which  Judges  of  County  Courts  have  decided 
against  railway  companies,  the  best  known  is  that  of  Mr. 
Forsyth,  M.P.  This  was  a  stronger  case  of  delay  than  that 
which  has  given  occasion  to  these  remarks,  as  indeed  the 
Judge  of  lite  Beading  County  Court,  who  decided  t>oth 
CHses,  admitted. 

It  may  not  be  amiss  to  observe  the  light  wbich  this 
dissension  throws  upon  tbe  utility  or  neceitsity  of  that 
accumulation  of  reports  of  coses  which  is  often  treated  as  a 
reproach  to  the  English  law.  Wo  have  been  trying  to 
ascertain  what  view  Judges  are  likely  to  take  of  complaints 
against  railway  companies  of  delay  in  carrying  passengers. 
Iliere  bas  been  a  growing  disposition  to  entertain  such 
complaints,  and  in  order  to  measure  this  growth  we  collect 
as  many  oases  of  this  (dass  as  we  can  readily  find,  and 
compare  their  features.  In  order  to  do  this  we  have 
recoune  to  the  vorions  legal  periodicals  wbich  report  select 
oases  from  the  County  Courts  and  rulings  of  Judges  of  the 
Superior  Courts  sitting  at  niti  pritu.  All  this,  be  it 
observed,  lies  beyond  ths  regular  reports  of  cases  in  the 
Superior  Courts,  of  which  the  bnlk  is  sufficiently  alarming. 
The  truth  is  that  the  liability  of  railway  companies  in  these 
oases  is  being  established  and  defined,  and  while  this 
process  is  going  on  it  is  necessary  to  note  every  word  that 
falls  from  the  Judges  who  are  concerned  in  what  is  virtually 
law-making.  It  seems,  therefore,  that  not  only  law  reports 
but  also  legal  periodicals  are  inevitable,  although  'cumbrous, 
parte  of  our  legal  system.—  Saturday  Review. 


RECENT  DECISIONS. 
Dbobt  v.  Wills  amd  anothib. 

A  ffuaromUt  by  a  lolicitor  in  tKe  name  of  hitfa^m  held  not 
to  bind  the  partner. 

Tkunday,  October  XS. 
(Before  H.  J.  Stonob,  Esq.,  Judge.) 
In  this  case,  which  was  heard  at  the  last  court,  his 
Honour  delivered  tbe  following  judgment : — ^This  case  was 
heard  before  Mr.  Austin,  who  was  so  good  •■  to  sit  here  as 
my  deputy  at  an  extra  court,  held  during  the  vacation. 
Tbe  plaintiffs  sued  the  defendajits  for  £11  Ss.,  in  reepect  of 
rent  due  to  him  from  a  gentleman  of  the  name  of  Kossell 
(for  whom  the  defendants  acted  as  solicitors),  upon  an 
agreement  or  guarantee  contained  in  a  letter  written  to  ths 
plaintiff  by  the  defendant  Wills  in  the  fallowing  terms: — 
"  S3,  Carter-lane,  Uooturs'  Commons,  E.C.,  the  16th  June, 
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1874.  Gentlemeo, — deferring  to  the  interview  which  our 
Mr.  Watts  had  with  you  on  Friday  last  with  r^ard  to  Mr. 
Kussell's  deeire  to  be  released  from  hia  teoancy  of  Bnrpham 
liOdge,  we  are  now  instmoted  to  request  that,  actiiig  as 
agents  for  Mr.  KosstiU,  you  will  endeavour  to  let  the 
house  and  premises,  and  for  that  purpose  advertise  the 
same,  and  do  whatever  else  you  deem  necessary.  In  the 
meantime  Mr.  Kussell  will  be  glad  if  you  will  take 
possession  of  the  premises  on  hia  behalf,  and  also  carry  out 
your  suggestion  of  employing  a  man  to  keep  them  in  order. 
We  will  send  you  cheque  for  balance  of  rent  to  the  24th 
inst.  in  a  few  days.  Yours  truly,  Wills  and  Watts. — 
Messrs.  Drury  and  Bnllen."  The  plaintiff  at  the  trial  gave 
further  vima-voee  evidence  as  to  the  consideration  for  such 
guarantee,  and  the  surrounding  circumstances  of  the  case. 
The  learned  Deputy  Judge  reserved  his  judgment  to  enable 
"him  to  refer  to  the  authorities  on  the  subject,  and  has 
since  oouimunicated  to  me  his  judicial  opinion  that  the 
defendant  Wills,  by  the  above  letter,  gave  a  guarantee  to 
the  plaintifb  on  behalf  of  himself  and  his  partner  Watts 
for  the  payment  of  the  rent  due  from  Mr.  Russell  to  the 
plaintiff,  but  that  he  had  no  auUiority  to  bind  his  partner, 
the  defendant  Watts.  In  that  opinion  I  concur  so  far  as  I 
can  do  so  without  having  beard  the  viva-mee  evidence  given 
•t  the  trial.  I  shall  direct  a  verdict  to  be  entered  for  the 
plaintiff  against  the  defendant  Wills,  and  a  verdict  for  the 
defendant  Watts.  The  guarantee  clearly  required  a  stamp, 
which  had  not  been  affixed  previously  to  the  trial,  although 
it  has  been  subsequently ;  and  for  this,  amongst  other 
reasons,  I  shall  give  no  costs  to  the  plaintiff  against  the 
defendant  Wills,  nor  shall  I  give  any  costs  to  the  defendant 
Watts  against  the  plaintiff,  inasmuch  as  I  think  that  the 
latter  had  a  right  to  assume  that  the  defendant  Wills  had 
obtained  the  consent  of  his  partner,  the  defendant  Watts, 
to  the  guarantee.  The  case  of  Ha/irmm  v.  Jachton  (if 
T.  B.  207);  i^erffey  v.  Bainbridgt  (3  Q.  B.  816);  and 
Badeham  v.  Yoymg  (5  Q.  B.  836),  apply  directly  to  the 
present  case,  and  the  law  and  authorities  upon  the  subject 
generally  will  be  found  in  Mr.  De  CoUyar's  valuable  treatise 
on  guarantees  recently  published. 

Bx.  partt  Cboexb,  re  Bbowni  and  Robbbts  (8  I.  L.  T.  B. 
p.  169). 
A  question  of  some  practical  interest  was  decided  in  the 
early  part  of  the  year  by  the  Court  of  Appeal  in  Chancery 
in  Ireland,  in  a  case  of  Ex  parte  Oroher,  re  Sroume  arid 
Soberti,  only  reported  by  our  contemporary,  Thi  Ibish  Law 
TmBS.  Administration  suits  for  the  purpose  of  winding-up 
an  intestate's  estate  were  concurrently  instituted  in  the 
English  and  Irish  Courts.  A  decree  was  hist  made  in  the 
English  court,  and  the  bulk  of  the  assets  transferred  to 
England,  and  the  decree  subsequently  made  in  the  Irish 
court  was  made  subject  to  that  in  the  Knglish  court.  An 
Irish  creditor,  however,  sought  to  obtain  a  decree  against 
the  administrator  under  the  English  estate,  directing  him 
to  pay  the  amount  of  the  debt  whether  there  were  assets  or 
no^  on  the  ground  that  the  removal  of  the  assets  from 
Ireland  was  a  devattavit.  The  Lord  Commissioner,  in 
giving  judgment,  said :  "The  Irish  creditor  is  not  to  be 
prejudiced,  and  I  take  it  that  the  duty  of  the  courts  here  is 
to  give  him  complete  protection  as  &r  as  they  can.  On  the 
other  hand,  the  English  courts  would  have  no  right  to 
control  the  proceedings  here  ;  all  that  they  could  do  would 
be  to  restrain  any  creditor  within  their  jurisdiction  from 
taking  a  proceeding,  in  Ireland,  which  would  hinder  the 
administration  of  the  assets.  But  the  court  here  will 
endeavour  to  cooperate  with  the  English  court,  to  secure 
what  is  generally  convenient  for  the  creditors.  If  there 
should  be  a  conflict  between  the  courts  of  the  two  oountries, 
each  must  stand  on  its  strict  rights.  It  makes  no  real 
difference,  thmt  I  can  see,  that  the  same  person  is  Irish  and 
English  administrator ;  the  Irish  administrator  is  responsible 
to  this  court  for  the  assets  in  Ireland.  It  is  well  settled 
that  where  the  assets  are  transferred,  as  in  this  case,  there 
is  a  reciprocity  observed,  and  the  lex  fori  is  the  same  in 
both  countries."  Consequently  the  administrator  and 
receiver  under  the  English  suit  who  had  acted  strictly  in 
accordance  with  tiie  decree  of  the  English  court,  were  held 
protected  from  proceedings  by  the  Irish  creditor  in  the 
Irish  court. — Laa  Kma. 


THE  COURT  FOE  CONSIDERATION  OF  CROWN 
CASES  RESERVED. 

Wbsthinstib,  Novihbkb  14. 

(Present — ^Lord  Chief  Baron  KuLLT,  Mr.  Justice  LusB,  Mr. 
Justice  Bbbtt,  Mr.  Justice  Quaik,  and  Baron  Pollock.) 

Thi  Qubek  v.  Hazeltoit. 

The  prisoner  in  this  case  was  indicted  before  the  Common 
Serjeant  of  London  for  having  fraudulently,  procured  goods 
by  false  pretences.  The  prisoner  had  bought  goods  and 
had  paid  for  them  by  checks  drawn  upon  various  banks, 
saying  that  he  wished  to  pay  ready  money  for  the  goods. 
The  prisoner  had  opened  accounts  with  these  banks,  but  at 
the  time  he  drew  the  checks  there  were  at  some  of  the 
banks  but  very  trifling  and  insufficient  sums  in  his  name 
with  which  to  meet  them,  and  at  the  other  banks  his  account 
was  overdrawn.  The  false  pretences  alleged  in  the  indict  - 
ment  to  have  been  made  by  the  prisoner  were  as  follow  : — 
1.  That  at  the  time  of  giving  the  checks  he  then  had  money 
to  the  amount  of  the  (£eck  at  the  bank  upon  which  it  was 
drawn ;  (2)  that  he  then  had  authority  to  draw  upon  the 
bank  for  that  sum  ;  (3)  that  the  check  which  he  gave  was 
a  good  and  valid  order  for  the  payment  of  the  amount  named 
in  it ;  (4)  that  he  then  had  a  banking  account  with  the 
bank  upon  which  the  check  was  drawn,  and  where  his 
account  was  overdrawn.  The  jury  found  that  the  prisoner, 
at  the  time  he  gave  the  respective  checks,  did  not  intend  to 
meet  them,  and  intended  to  defraud.  The  prisoner  was  found 
guilty,  but  was  respited  in  order  to  obtain  the  opinion  of 
this  Court  whether  there  was  any  evidence  upon  which  the 
jury  could  properly  have  convicted  the  prisoner  of  having 
made  any  of  Uie  false  pretences  alleged  in  the  indictment. 
One  coimt,  charging  the  second  and  third  of  the  above  false 
pretences,  was  in  respect  of  a  check  drawn  upon  a  bank  at 
which  the  prisoner's  account  was  overdrawn,  and  the  Court 
held  that,  under  this  count,  the  prisoner  was  properly 
convicted. 

Lord  Chief  Baron  Kelly,  in  giving  judgment,  said  that 
an  implication  arises  in  giving  a  check  that  the  person 
giving  it  has  authority  to  draw  the  check  on  the  bank,  and 
that  there  is  an  implied  representation  that  the  check  is  a 
good  and  valid  order  for  the  payment  of  its  amount ;  and 
that,  as  in  this  case  the  prisoner  knew  that  the  checks 
would  not  be  honoured,  the  conviction  was  right. 

Conviction  affirmed. 


Thb  Adtahtaqes  of  Ibbxsponsiblb  Abbitbatioh — 
Lord  Romilly  appears  to  be  throwing  the  European  Assur- 
ance Society  Arbitration  into  a  state  of  confusion.  He  has 
for  some  tune  past  abandoned  the  principles  which  Lord 
Westbury  laid  down  on  the  subject  of  novation.  He  holds 
that  they  are  wholly  irreconcilable  with  those  previously 
laid  down  by  Lord  Cairns,  and  that  they  are  not  consonant 
with  the  law.  He  has  now  gone  even  further;  he  has  gone 
the  extreme  length  of  reversing  one  of  Lord  Westbury's 
decisions.  In  Harman  and  Pratt'i  <xue>  Lord  Westbury 
had,  shortly  before  his  death,  decided  that  there  was  no 
novation,  and  that  the  policy-holder  was  entitled  to  concur- 
rent proof  against  each  of  four  amalgamated  companies. 
Lord  Romilly  has  now  heard  the  cases  again,  and  has 
decided  that  there  was  a  novation,  and  that  the  company 
which  originally  granted  the  policies  is  wholly  relieved  from 
liability.  In  doing  this  he  seems  to  have  persuaded  himself 
that  he  was  not  hearing  an  appeal  from  a  decision  of  Lord 
Westbury.  But  he  had  "endeavoured  to  put  Lord 
Westbury  oat  of  sight  altogether ;"  and  he  had  "looked  at 
the  case  as  if  it  had  been  his  own  judgment,  and  as  if,  on 
considering  subsequent  cases,  he  had  concluded  he  had  come 
to  a  wrong  conclusion."  This  is,  manifestly,  a  most  delusive 
argument ;  the  rehearing  was  nothing  more  nor  la's  than 
an  appeal  from  a  judgment  of  Lord  Weatbury,  fully  con- 
sidered, and  explicitly  stated.  Those  who  are  interested  in 
the  winding-up  are  somewhat  appalled  by  these  see-saws  of 
opinion,  for  they  do  not  know  when  they  are  to  consider 
their  cases  really  settled.  Lord  Romilly  may  discover  other 
mistakes,  made  either  by  himself  or  by  Lord  Westbury ; 
and,  no  doubt,  the  shareholders,  who  consider  themselves 
aggrieved  by  Lord  Westbury's  decisions,  will  do  their  best 
to  ha  ve  some  of  them  reconsidered. — Law  Timet. 
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DEATH  OF  MRS.  DOWSE. 

We  regret  to  annoanoe  the  death  of  Mrs.  Dowse,  wife  of 
the  Right  Hon.  Baron  Dowse.  The  melancholy  event 
oocurred  on  the  15th  inst.,  at  the  family  residence,  in 
Monntjoy-sqnare,  after  a  short  illness.  The  lamented  lady 
was  well  known  as  a  patroness  of  most  of  the  charitable 
institntions  in  the  city,  and  the  poor  have  lost  in  her  a 
sincere  and  liberal  fnend. 


ADMISSION  AS  ATTORNEY. 

Mr.  William  Fry,  junior,  of  this  city,  who  obtained  first 
place  and  the  gold  medal  at  the  recent  Final  Examination 
of  the  Incorporated  Law  Society,  was,  yesterday,  doly 
admitted  iw  an  Attorney  of  her  Majesty's  Conrts  of  Conmion 
Law  in  Ireland. 


IN  CHANCERY. 


LoBD  Chanokllob's  Chambebb, 
The  28«A  of  August,  lili. 
REGULATIONS 
To  be  observed  at  the  Chambtrs  of  the  Lard  Chancellor,  i* 
relation  to  the  bunneei  of  the  releated  Matters  tra/nsferred 
pursuant  to  thie  Qeneral  Order  of  the  ith  of  July,  1874. 

When  an  application  is  necessary  in  relation  to  any 
business  appertaining  to  the  offices  of  either  of  the  released 
Masters  in  Ordinary  transferred  pursuant  to  the  General 
Order  of  the  4th  of  July,  1874,  a  Certificate  of  the  state  of 
the  proceedings  in  the  cause  or  matter,  and  a  note  stating 
the  names  of  the  solicitors  for  all  the  parties  who  have 
appeared  therein,  in  the  forms  respectively  given  in  the 
schedule  to  these  regulations,  shall  be  procured  and  left  at 
Chambers ;  and  thereupon  a  summons  in  the  form  also 
given  in  said  schedule  shall  issue,  directed  to  the  solicitors 
for  the  several  parties  in  such  cause  or  matter  named  in 
such  note  as  having  appeared. 


tbi  sohidolx  bktkbbbd  to  bt  the  fobeaoira 
Regulation. 

[Form  of  Certificate  of  ttait  of  proceedings.] 

In  Chancery. 

[Title.] 
I  hereby  certify  that  on  the  8tb  of  Angrust,  1874,  being 
the  date  from  and  after  whidi  the  Right  Honourable  Wil- 
liam Brooke  and  Jeremiah  John  Murphy,  Esquire,  were 
released  as  Masters  in  Ordinary  of  the  Court  of  Chancery 
in  Ireland,  pursuant  to  the  General  Order  of  said  Court, 
dated  the  4th  of  July,  1874,  this  [cause  or  matter]  was 
pending  in  the  office  of  the  said  [name  of  Master]  and  that 
the  last  proceeding  in  said  [cause  or  matter]  was  [state  the 
nature  and  date  of  the  last  proceeding]. 

Dated  this  1874. 

[To  be-signed  by  the  Examiner  or  JUgistrar.] 


[^orra  of  Note  of  name*  of  Solicitort  and  parties  for  whom 
they  have  appeared  ] 

[TUle.] 
I  or  we  certify  the  names  of  the  solicitors  concerned  in 
this  cause  or  matter,  and  the  parties  for  whom  they  ap- 
peared, are  as  follows  : — 


Dated 


Solicitor  for 


[Form  of  the  first  Summons  tr»  a  cause  or  matter  tran^errtd 
to  Chambers,  pursuant  to  the  Qeneral  Order  oftheUh 
qfjuly,  1874.] 

In  Chancery. 

[TUU.] 

Let  all  parties  concerned  attend  at  the  Chambers  of  the 
Lord  Chancellor  at  the  Four  Courts,  Dublin,  on 
the  day  of  187      ,  at 

of  the  clock  in  the  noon,  on  the  hearing  of  an  appli- 

cation on  the  part  of  [name  of  the  applicant]  for  an  order 
that  the  further  proceedings  in  this  [cause  or  matter]  shall 
henceforth  be  continued,  carried  on,  and  prosecuted  accord- 
ing to  the  practice  in  force  at  the  said  Chambers  for  the 
conduct  of  snits  commenced  after  the  first  da^  of  Michaelmas 
Term,  1867,  and  that  [stale  the  further  olgect  of  the  appli- 
cation], which  application  will  be  grounded  on,  <tc. 

Dated  this  day  of  187    . 

This  summons  was  taken  out  by 
of 
for,  ^. 

To 

JoSBFR  NAPim,  O.S. 
Jamss  a.  Lawwh,  OS. 


AEVIEWS. 


solicitor 


The  Idquor  laeensing  Lamt  of  Ireland,  containing  ikt 
Licensing  Acts,  1872-1874,  4e.  By  Andbbw  Rbeo,  B.A, 
Barrister-at-Law.  Dublin  :  Printed  aud  Published  by 
Alexander  Thorn,  87  and  88,  Abbey-street  Price  3s. 
Thx  object  of  this  work,  as  the  editor  states  in  his  preface, 
is  to  supply  a  hand-l>ook  containing  all  the  laws  in  force 
relating  to  the  licensing  and  management  of  public-houses 
(hotels,  taverns,  &c.),  spirit  grocers',  beer  retailers',  whole- 
sale beer  dealers',  and  wine  refreshment  bouses,  all  of  which 
require  the  certificate  granted  by  the  magistrates,  or  their 
implied  consent  (in  the  case  of  wine  refreshment  housea), 
before  being  Ucensed  by  the  CommissionerB  of  Inland 
Revenue.  The  work  opens  with. eight  introductory ch^- 
ters  of  practical  and  useful  information.  Chapter  I.  con- 
tains the  first  licensing  statute  passed  for  Ireland  (10  k  II 
Charlea  I.,  ch.  6),  in  which  will  be  found  the  first  principles 
of  Irish  licensing  law.  Chapter  II.  furnishes  an  aoourate 
summary  of  all  the  Irish  licensing  statutes,  from  1826  to 
1871,  at  present  in  force.  Chapters  III.  and  IV.  give  an 
excellent  abstract  and  review  of  the  Licensing  Acts,  1872- 
1874.  Chapter  V.  fomishea  a  description  and  classification 
of  the  various  licensee  for  the  sale  by  retail  of  intoxicating 
liquors,  and  recounts  the  disqualifications  for  holding  the 
same.  Chapter  VI.  contains  a  fiill  description  of  the  public- 
house  license,  and  of  the  proceedings  required  to  be  taken 
to  obtain  the  grant,  transfer,  or  renewal  of  such  license ; 
also  the  principal  excise  rules  for  charging  duty,  and  the 
legal  rights  and  liabilities  of  botel-keepera,  Ac.  Chiqiter 
VII.  contains  the  procedure  for  the  grant,  transfer,  itnd 
renewal  of  beer  retailers',  spirit  grocers',  and  wholesale  beer 
dealers'  licenses.  Chapter  VIII.  treats  of  the  refreshment- 
house  wine  license,  describes  how  it  is  granted,  &c.,  and  the 
procedure  to  be  adopted  upon  the  justices  objecting  to  the 
giant,  transfer,  or  renewal  of  such  license — after  which  is 
given  a  complete  set  of  all  the  forms  required  in  the  pro- 
ceedings under  the  licensing  laws,  which  are  most  accu- 
rately and  carefully  prepared.  Then  follows  the  text  of  the 
Licensing  Acts,  1872-1874,  with  useful  explanatory  notes 
to  almost  every  section,  aud  of  twelve  other  Licensing  Acts, 
namely,  the  Licensing  Act,  1825,  the  Licensing  Act,  1833, 
the  Licensing  Amendment  Act,  1836,  the  Spirit  Grocers' 
Act,  1846,  the  Spirits  Act,  18S4,  the  Spirits  Act,  1856, 
the  23  &.  24  Vic,  c.  86,  the  Refrtshment-houses  and  Wine 
Licenses  Act,  1860,  the  Beer-houses  Act,  1864.  the  Beer- 
houses Amendment  Act,  1871 — to  which  Acts,  also,  ex- 
planatory notea  are  furnished.  A  oensoa  return  of  towns 
having  a  population  over  5,000,  togetiier  with  a  oopiuos 
index,  complete  the  work.    In  the  notes  all  the  recent  and 


Digitized  by 


Google 


1874.] 


AND  SOLICITORS'  JOURNAL. 


603 


important  dedaionB  are  quoted.  This  book  is  a  marrel  for 
oheapmeas,  coasiJering  the  amoant  (250  pages)  of  usefal 
information  it  contaiiu.  We  consider  it  the  most  useful 
work  yet  presented  to  the  public  on  tbe  important  subject 
of  which  it  treats.  It  is  fall,  clear,  and  comprehends  areiy 
branch  of  the  liquor  licensing  laws,  and  is  adapted  to  the 
use  of  general  as  well  as  profesdonal  readers.  In  short, 
every  magistrate,  barrister,  solicitor,  petty  sessions  clerk, 
police  officer,  excise  officer,  and  licensed  trader,  should 
possess  this  moat  useful  legal  hand-book. 


Vfe  have  received  the  following  books  for  review — 

PrineipUt  of  Oowveyaneing.  An,  Elementary  Work  for  the 
Um  of  Student*.  By  Hekbt  C.  Dkanb,  of  Lincoln's  Inn, 
Barrister-at-Law.  London  :  Stevens  it  Haynes,  Bell 
Yard,  Temple-bar. 

A  Practieal  Treatite  <m  Soliatcn'  Book-keeping  by  DovMe 
Entry.  By  Bobbbt  Hbnbt  Ricbabdbon,  Associate  of 
tbe  SkMiiety  of  Aocoontants  in  England,  Law  Accountant 
and  Auditor.  London :  Pabliwed  and  Sold  by  the 
Author,  Bavenscourt  Park,  Hammersmith ;  Beeves  and 
Turner,  100,  Chancery-lane,  W.O. 

The  J.  PS.  Pocket  Guide.  By  J.  Hutohinsom  DnUin : 
John  Ireland  ft  Son,  13,  EUis's-qnay. 


COABESPOVSEHCE. 


Letter*  and  eomtmmieatioiu  intended /or  pubNeation  and  addreued 
U>  Thk  Editos,  S3,  Upper  aaettUle-tlrtet,  DuUin,  mutt  be  authentieated 
by  Uie  name  (^  the  writer^  ^no<  fucatariiy  for  pubticationf  but  at  a 
gmaraute*  of  good  faith. 


We  hold  over  the  letter  of  "  An  Apprentice,"  as  he  has 
not  complied  with  our  Bute  as  to  sending  his  name  and 
address. 


COnST     FAPEBS. 


LANDED  ESTATES'  COUET. 

SittingB  for  next  Week  so  far  as  same  are  appointed. 

Before  the  Hon.  Juooi  Flahaqax. 

MONDAY. 

In  Chambib. — ^T.  W.  Browne,  amend  order. — E.  J. 
Qmrke,  examine  delay. — ^T.  Eeegan,  from  17th. — N. 
Dohert?,  do. — £.  Geragfaty,  allocation. — F.  P.  Bowley, 
proposal — A.  D.  M'Ousty,  payment.— J.  Shuldham,  ditto. 

Ih  Coubt. — ^W.  B.  Burleigh,  final  schedule. — J.  H. 
Kyan,  re-entry  of  final  schedule.— J.  C.  F.  Greer,  do. — W. 

OBrien,  payment. -G.  Gaynor,  from  19th J.  M'Creight, 

to  sell  discharged  of  annuity. — P.  Dane,  objections. 

Before  Exahinbb  (Mr.  M'Donnell). 

E.  Purdon,  rental  from  13th.— Tnistee  Jones,  to  take 
•oconnt 

Before  ExAMimB  (Mr.  Dobbs). 

Bev.  J.  Fawcett,  proofs. — John  Elliott,  rental — C. 
Mackay,  ditto. 


TVESDA  Y. 

In  Chambib. — H.  N.  Latimer,  examine  delay. — ^T. 
Murray  and  others,  allocatioD. — D.  Shipp,  confirm  sale. 

In  Codbt. — Lord  Dartrey,  final  schedule. — Assignees 
M'Nnlty,  do.— G.  Rallegh,  do.— T.  Howley,  from  17th.— 
D.  S.  Ker,  from  19th. 

Before  Ezasiinbb  (Mr.  Dobbs). 

B6v.  J.  Sullivan,  rental. — Executrix  Bae,  proofs. 


WEDNSSDA  Y. 

Trostee  O'Brien,  tenant's  objection. 

In  Codbt. — John  Stanley,  final  sohedale. — G.  Niddm, 
do. — Q.  Somam,  re-entry  final  schedule. — M.  W.  Knox, 
ditto. 


Before  ExAimrBB  (Mr.  M'Donnell). 

J.  Campion,  vouch. — 0. 0'Callaghan,  rental. — P.  Barden, 
da— T.  Bennett,  ditto. 


PRIDA  Y. 

SALB8  AT  12  O'OUKnC. 
A.  J.  B.  BOTOKB.— 1  lot. 

T.  p.  Fbbbch.— 1  lot. 

E.  MoBOAN. — 3  lots. 

D.  Dabot.— 3  lots. 

K.  Blaoehall. — 4  lots. 

Tbdstbe  William  Jonbb. — 7  lots. 

Sib  D.  Baxtib. — 8  loto. 


LANDED  ESTATES  COURT. 

BALIS 

Nov.  13th. — ^Before  the  Hon.  JuDOB  Flahaoav. 

CiTT  or  Dublin. — Estate  of  William  Hammond  and 
others,  owners  and  petitioners. 

Lot  1. — The  house  and  premises.  No.  6,  George's-qnay, 
held  under  lease  dated  2nd  July,  1767,  for  a  tefm  of  999 
years.    Sale  adjourned. 

Lot  2. — Tbe  house  and  premises,  23,  City-quay,  held 
nnder  lease  dated  October,  1838,  for  a  term  of  61  years ; 
producing  a  profit  rent  of  £28  17s.  lOd.  Sold  to  Mr.  John 
Keams  for  £150.     Solicitor,  Arthur  BUii. 

CiTT  or  Dublin. — Estate  of  Henry  Law  Dwyer,  owner 
and  petitioner,  continued  in  the  name  of  Jane  Dwyer,  as 
executrix  of  tbe  said  Henry  L.  Dwyer. 

Lot  1. — House  and  premises,  1,  Upper  Camden -street, 
held,  with  bouses  2,  3,  and  4,  in  the  same  stieet,  under 
lease  dated  20th  March,  1867,  for  the  residue  of  a  term  of 
249  years;  net  annual  profit  rent,  £36  16s.  8d.  Sold  to 
Mr.  Thomas  Early  for  £46S. 

Lot  2. — House  and  premises.  No.  8,  Upper  Camden- 
(treet,  held  under  the  same  lease ;  net  annual  profit  rent, 
£20.    Sold  in  trust  for  John  Muldoon  for  £280. 

Lot  3. — House  and  premises.  No.  8,  Upper  Camden-street; 
net  profit  rent,  £21  10s.  Sold  to  Mr.  J.  J.  Adams  for 
£270.    Solicitor,  William  Whitton. 

CoUHTT  KiLKBinre. — Estate  of  Biohard  Steele  Hawks- 
worth  and  another,  executors  and  trustees  of  the  Bev.  John 
l^dd  Moore,  owners  and  petitioners. 

Lot  1. — 'The  lands  of  Inchencarron,  otherwise  Welshe's 
House,  County  Kilkenny,  containing  979a,  2r.  31p.,  held 
in  fee.    Sale  itdjoamed. 

Lot  2. — Part  of  the  same  lands,  containing  87a.  3r.  20p., 
held  in  fee  ;  yearly  profit  rent,  £24  17s.  4d.  Sold  to  Mr. 
P.  Byan  for  £10. 

ClTT  or  DUBUN. 

Lot  8. — ^The  plot  of  ground  and  three  dwelling-houses  in 
Upper  Dominick-street,  Citv  of  Dublin,  held  nnder  lease 
dated  18th  October,  1806,  for  a  term  of  999  years ;  net 
yearly  rental,  £17  ISs.  Id.  Sold  to  Mr.  John  Byrne  for 
£260.    Solicitor,  Thonuu  Turpin. 

CocNTT  or  Dublin. — Estate  of  John  Biddiok,  owner ; 
Biahud  C.  Pratt  and  John  Hamilton,  petitionen. 

Lot  1. — Premises  known  as  Mount  Tallant  Cottage, 
situate  in  Bathndnes  Towndiip,  held  under  fee-farm  grant 
dated  Ist  M»,  1874 ;  net  annual  value,  £20  7s.  6d.  Sold 
in  trust  for  Au.  Donohoe  for  £82S. 

Xx>t  2. — House  and  premises.  No.  1,  Mount  Tallant* 
terrace,  held  under  fee-farm  grant  dated  1st  May,  1874, 
indemnified  from  rent ;  net  annual  rental,  £33.  Sold  to 
Mr.  Farrington  for  £SS0. 

Lot  3. — No.  2,  Mount  Tallant-terraoe,  part  of  same 
holding  ;  net  annual  rental,  £38,  Sold  to  same  purchaser 
for  £6S6. 

Lot  4. — No.  8,  Mount  TaUaiit  terrace,  part  of  same 
holding ;  net  rental  £88.     Sold  to  same  purchaser  for  £5S6. 

Lot  5. — ^No.  4,  Mount  Tallant-terraoe,  part  of  same 
grant ;  net  annual  rental,  £38.  Sold  to  same  purchaser  for 
£665. 
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liOt   6.— Mo.   5,  Mount  TalLuit  terrao^   put  uf 
KoMing  .  Minaal  rental,  £88.     Sold  to  nme  poiehaMr  for 
£M5. 

Lot  7. — No.  8,  Monnt  TallMit-tarraM,  aame  holding ;  net 
lantal,  £88.    8oM  to  Mr.  D.  DonohoA  br  £690. 

CouBTT  or  RosooKMOn. 

Lot  8. — Nine-tentbs  nndivided  part  of  the  lands  of  Killi- 
imcken,  held  in  fe« ;  net  rental,  £48  19*.  Sold  to  J.  Kiddick, 
in  trust,  for  £2,0UU. 

Lot  9. — Sale  adjooroed. 

Lot  10. — Nine-tentba  undivided  part  of  the  lands  of 
Clonaerue,  held  under  fee-farm  rent.  Sale  a^jonmed. 
Solicitor,  A.  H.  MiddUtoa. 

Cjoittt  or  BoacoMMOir. — Estate  of  the  Right  Hon* 
Fitzstephen  Ffrench,  owner  and  petitioner,  continoed  in  the 
uama  of  his  administnttur.  Part  of  the  lands  of  BaUyglaas 
West,  Meelick,  Kilrodary,  and  in  the  barony  of  Frenohpark, 
oontaining  7,073a.  Ir.  27p.,  statute  measure,  held  under 
lease  dated  16th  October,  1868,  for  the  term  of  twenty 
years,  from  the  date  of  lease,  and  prodaciog  a  net  annual 
profit  rent  of  £948  12s.  The  sale  was  adjonmed.  Sulicitors, 
V.  B.  Dillon  and  Son. 


COURT  OF  BANKRUPTCY. 
SmiNQS  FOK  NKZT  WffiE,  w  &r  as  appointed. 

iiorfDA  r. 

BASKBUrrS       I   KATORI  or  BITTINO    '  SOLIOITllH 


Banbridge  Exten-  Uotion 
sion  Railway  Uo.' 


UuHand 


Before  Chikt  BmibtkaB  or  Chiit  ClBBK,  at  12  o'olook. 


Francis  Keegan 

Reference  order,  2flrd 

October 
Prove  debts  and  vouch 

Meade  if  Collet 

Same  matter 

Bougheg 

Maxwdl  4  Weldon 

Patrick  Flood 

Vouch  mortgagee's  act. 

Patrick  Mason 

Prove  debts  and  vouch 

Keman 

Jamw  H'Aleenan 

do 

MoUos^  Walton 

John  Woods 

do 

OldAam  4  taton 

Beoiaroin  Norman 
H.  .U*Kenz:e 

do 

NeiUon 

do 

fAtrkin  ^  Vo, 

Morrison  and 

do 

NeiUon 

Feigusnn 

TVESDA  Y. 
Before  the  Coubt,  at  11  o'clock. 


John  Parsons 

Ist  public  sittiOK 

Larldn  A  Co. 

Thos.  R.  Crawford 

do 

NeiUon 

James  Garroway 

do 

Michael  Grant 

do 

Formthe 
fjirtm  <f  Co. 

John  Walsh 

do 

William  SUpleton 

do 

Hamilton  4  Craig 

James  Ryan 

do 

Hamilton  4  Orau 

Jeremiah  Black 

Final  examination 

Lgnch 

William  Campbell 

do 

Rynd 

J.  W.  &  B.  Rowan 

do 

Lynch 

Same  matter 

Motion 

Smith 

Thomas  M'Connell 

Final  examination 

Lartin  f  Co. 

John  Molloy 

do 

M'Kvoy 

Henry  Davey 

do 

Nation 

J.  Mason  and  P. 

Looby 
William  H.  Harris 

do 

Caieg^Clag 

Hotion 

NeiUon  4  Son 

Jobn  F.  Maguire 

Examine  witnesses 

Otilham  4  Ealon 

Michael  Hngbes 

do 

Pertf  4  Co. 

ti.  &,R.  Ferguson 

Audit  and  dividend 

larkiH4  Co. 

B.  M'Lenegan 

do 

ifalhewt 

Bicbani  Boyle 
John  Byrne 

do 
Audit  mortgagee's  act. 

C(ueg4Claji 
fhuM4^ 

Before  Cmxr  RMianux  or  Chibt  Cubk,  at  13  o'sloek. 


Thomas  Morray 
James  Fortune 
L.  l>e  Savigny 

Ashe  &  Co. 
G.  R.  Donovan 
John  Gleeaon 
John  J.  Henneasy 
Thomas  F.  O'Neill 
Sarah  Heglaoghlin 
James  Aimslrong 
Philip  M'Cnsker 


Prove  debts  and  TooehlCasiy  4  C^ 
do  \Thomfon 

do  .A'MiMis 


do 

do 

do 

Vondi  moitgagee's  act. 
Vouch  acoonot 

do 
Costs 


\Penrf4C(K 
tOutg  4  Clan 

TmOnp90H 

Maxwell  4  Weldon 
Lartin  4  Co. 
Larltin4  Co. 
Bradle348on 


WEDNESDAY. 
Before  CHlxr  Rwhbtbab  or  CBixr  Clkbk,  at  12  o'cUm^ 


Costa                            \Bernard 

Andrew  Hoir 

do                               {Mathewt 

G.  &  R.  Ferguson 

do                                  Perry  4  Co. 

Same  matter 

do     discharge  queries  Perrf  4  Co. 

Jobn  Flanagan 

do                                Cef 

William  Cannon 

do                               'Gof 

John  Brooks 

do                               .Pertm  4  MacBiitm 

G.  &  R  Fergnson 

Reference  order,  ISth  ,Ptrit»  4  MacEigan 

October,  1874            | 

THURSDAY. 
Before  the  Codbt,  at  11  o'doek. 


Samuel  Doyle  Charge  &  dischaige 


UMon  4  aon  tat 

charge 
Mathan  for  dis- 

charge 


Before  Chikt  Rboibt&ab  ot  Ctoar  Cubz,  at  12  o'clock. 


Iver  M'Donnell 

Prove  debts  and  vouch 

M-Govem 

Potter  &  Gillman 

do 

Larkm4Ce. 

Ludlow  Berkeley 

do 

Cata/  4  Clag 
Lartin  4  Co. 

Mary  Leahy 

do 

Robert  Courtney 
Joseph  Creawell 

Vonch  moitgagee'sact 

Fitzgerald 

Coau 

r^t 

John  Marsden 

do 

Tatlow 

Heniy  Abbott 

do 

Larkin4  Co. 

Mary  Leahy 

do 

Lartin  4  Co. 

PRIDA  Y. 
Before  the  Coubt,  at  11  o'clock. 


Michael  Reilly 

2nd  composition  sitting 

Uathaot 

George  Heares 

1st  compoeition  sitting 

Rgnd 

Same  matter 
William  Ro»e 

1st  public  sitting 
do 

Perry  <f  Co. 
Scallan 

Martin  Kelly 

do 

HamUlon  4  Craig 

James  Malcomson 

do 

Rs>d 

Oldham  4  Eaton 

Mary  Gibson 

Final  examination 

Andrew  M'Bride 

do 

Perry  4  Co. 

Ebenezer  E.  Brown 

do 

Catey  4  Clay 

James  O'Beima 

Audit  and  dividend 

Perry  4  Co. 

E.  1).  Maccand 

do 

Herry4Co. 

Before  Caixr  Reoibtbab  or  Chixi'  Clbbk,  at  12  o'olook. 


Michael  SUnley 

Prove  debts  and  voaeh 

NeiUon 

Anthony  Connor 

do 

Uacnamara 

JobnJ.M'Co-ker 

do 

RoMnthal 

Hugh  S.  Gniney 
J.  W.  &  R.  Rowan 

do 

Beauehanm 

do 

0Uham4Ealim 

John  F.  Maguire 

do 

Oldham  4  Eaton 

AimmioATioNB  m  bankbuftcy. 

Greer,  John  M.,  68,  Apsley-place,  Belfast,  couiily  Antrim, 
commission  agent.  Sittings,  Friday,  December  11,  and 
Taetday,  Decmber  29.    Jcnet,  solr. 
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Kealy,  James,  Newtown  Mills,  Trim,  connty  Meath,  miller, 
Sittinc^  Friday,  Dtcember  11,  and  Tuudoj/,  Dtcember 
29.     Ca$eg  and  Clay,  solrs. 

Korris,  Michael,  of  the  town  of  Drogheda,  miller.  Sittings, 
Friday,  Dtcember  11,  and  'J'tuiaag,  December  29.  Lett, 
solr. 

M'Carthy,  Henrr,  of  Ballinahinch,  conntr  Down,  grocer.  Sit- 
tings, Fruioy,  December  11,  and  Tuesday,  December  29. 
Lett,  solr. 

O'SuIlivan,  Eugene,  Afain-strcet,  Dangarvan,  county  Water- 
ford,  tin-plate  worker  and  dealer,  and  hardware  mer- 
chant. Sittings,  Friday,  December  11,  and  Tuesday, 
December  29.     Lariin  and  Co.,  solrs. 

Quinan,  Edward  Johnston,  of  Harconrt-street,  Dublin,  M.D. 
Sittings,  Tuetday,  December  6,  and  TVioiiiijr,  December 
22.     Tatloto,  solr. 

Silk,  Robert,  Longhrea,  connty  Oalway,  ironmonger  and 
general  mercnant.  Sittings,  Frviag,  December  It,  and 
Tuesday,  December  29.     2^me,  solr. 

DUBLIN  STOCK  AND  SHABE  LIST. 


DESCRIPTION  or  STOCK     ^ 

MOTEMBEB 

Frl    1  Sat.  1  Mon.lTnes. 
13    1  14  ;  16  1  17 

Wed.  Thnr 
18  1    19 

•Paid 

—  3  i>  c-  Ciinsnii 

-    ape  Rednced     .. 

—  New  i!  p  c  Stock 

INDIA  STOCK. 

—  5  p  c  July  •»«)  Tnfblc.  at 

—  4  p  c  Oct.  •88f  Bk.  of  Irel. 

Banka. 
loo    Bank  of  Ireland 

ao    London  and  County 

IS    London  Joint  Stock 

TO    London  and  Westmtntter  .. 

go    yoHmtUBank     .. 

■  S    Sational  of  Literp'l  (Utd) 

15    Provincial  Bant 

10    Boyal  Bant 

IS    UnianiifLomiam 

2S    Cirian  a(  AnstnUa 

Steam. 
100    city  of  OubUn    .. 
50    Dnblin  A  Llrerpool  Steam 
Ship  BoUdlng.  Co. 

3l  Berthaten  (Umiled) 
I    Ktllaloe  Slate  Co.  (llt'd)    .. 
7    Mining  Co.  o/Irelancl(Hfd) 
a4  WicUow  Copper     .. 
Hlsoellaneoua. 

lo    Alliance  «  Dub.  Cunn.'  Oar 
46.3-1  Commercial  Buildings      .. 

10    Dublin  Tramways 
too    Grand  Canal     .. 

25    Ir.  C.  S  A  Gl  Building  Co. 

25    national  Auuranee 
9-4-7  Patriotic  Amtnmc* 

50    Cork  and  Bandon 
100    Dablln  and  BeUaat  Janet. 
100    Dublin  and  Drogheda 
100    Dublin,  W'klow,  A  Wford 
100    Qt.  Southern  and  Western 
100       Do.       do.  free  of  Stamp 
100    L'nd'n,  Brighton,  Sih  Coast 
100    Midland  Gt.  Western 

53    Waterford  and  Limerick  ,. 

100    Belfast  ANth'nCos,4pe 

100  Do.  do.  4ipc 
6i  Cork  A  Bandon,  «1  p  c 

100  D.*D.,4pcOaarant'dS'k 
50    D.,W.,*W..»pe(18(iO) 

100  G  t.  Soath'n  A  West'n  4  p  c 
10  Irish  North  Western  A  «pc 
SO  Watfd.AUmerick,»pcrd 
50  Do.,  new  red,  1860-79,  S  p  c 
50  Do.,  new  red,  1873,  e  p  c  „ 
Railway  IMIientureB. 

—  Dublin  &  Meath 4pc      .. 

—  Do.,4Jpc 

—  D.,W.,*W.,Mpc 

—  Ot.Sonth'n  A  WeBt'n,4pc 

—  Wateitord  A  Central  fi  p  c 

—  Waterfd  A  Limerick  4ipc 

—  Do,  4i  p  c 

9»-» 

I02| 

fioT 

'/- 

71 

Id 

55 

>°9i 

m 

4 
50H 

92-j 

9'H 

109 

6o~ 
zd 
H~ 
■09H 

soil 

9' 
9' 

103 
^1 

f 

10]  II 

5$ 

13 

1091 
%\ 

SoT 

— 

9M 
91-1 

^_ 

io6» 
SSI 

34~ 

30 

90« 

n^ 

82^2 

J?* 

SSi 

9' 

1021 

9» 
9i-» 

103 
6oiJ 

1 

■51 

55* 

■7/3 

;? 

90H 

114 

■09* 
82~ 
56_ 

97 
991 

51 
51 

■021 

92-1 
9H-I 

fio" 

54* 

53 

'■61-7 
90« 
49« 

107 

17/6 

6iT 

47r 

:i 

82 

•  Shares  not  folly  paid  up  are  giren  in  Italiet. 
Bank  Bate— or  Discount— C  percent.,  17th  NoTemher,  1871. 
Of  Depcrit— S  per  cent.,  17th  November,  1874. 
Name  Daya— Norember  28th,  and  December  Ifith,  1874. 
Account  Days— November  80th,  and  December  16th,  1874. 
On  Saturdays  business  commences  at  11  80  a.m.,  and  the  Stock 
Brokers'  Offlces  close  at  1  p.m. 


Thb  Nxw  Ikish  REFRESEiiTATiyE  PsBB. — John  Henry 
Reginald  Scott,  Earl  of  Clonmel,  who  has  been  chosen  ono 
of  the  Representative  Peers  for  Ireland,  in  the  room  of  the 
late  Lord  Annesley,  is  the  elder  of  the  two  sons  of  John 
Henry,  third  earl,  by  the  Hon.  Annette  De  Burgh,  eldest 
daughter  of  the  late  General  Lord  Downes.  He  was  bom 
in  March,  1839,  nnd  was  educated  at  Eton.  He  held  for 
a  few  years  a  commission  as  lieutenant  in  the  1st  Regiment 
of  Life  Guards,  and  is  a  magistrate  for  the  County  of 
Kildare,  He  sncceeded  to  the  title  as  fourth  earl  at  his 
father's  death,  in  1866,  and  he  is  new  to  Parliamentary 
life,  having  never  held  a  seat  in  the  House  of  Common!. 
The  earldom  of  Clonmel  dates  from  1793,  having  been 
conferred  on  the  Right  Hon.  John  Scntt,  Lord  Earlsfort, 
sometime  Chief  Justice  of  the  Ootirt  of  King's  Bench  ia 
Ireland. 


BIETHS,  MAERIAOES.  AND  DEATHS. 

DEATHS. 
DOWSE— November  IS,  at  her  residence,  88  HonntJoT-sqaare,  Kate 

the  twloved  wife  of  the  Right  Honourable  Baron  Dowse,  aged  44 

years. 
FROSTE— November  13,  at  34  Nelwn-street,  Slartha,  the  tnlaat 

child  of  Richard  Pope  Froete,  Esq.,  Bolidtor,  aged  4  weeks. 

MISCELLANEOUS;  ~ 

TKILMARTIN      and       SON, 
.  SCRIVENERS    AND    LAW    STATIONERS, 

ESTABLISHID    1867, 

31,      KING-STREET,      BELFAST. 


I 


RISE 


SERVICE 


CIVIL 

AHD 

GENERAL    BUILDING    SOCIETY, 

OrFics~8,    COLLBOB-STREET,   DUBLIN. 

P&ESiDSiffi^ALEXAKDER   PARKER,   Esq.,   J.P. 

FarehaBen  in  the  Luided  EstAtes'  and  other  Courts  esn  obt&In, 
without  delay,  from  One-half  to  Three-fourths  of  the  Furobase  Money 
from  the  Irish  Civil  Herrfoe  and  General  Building  Society,  repa;at4« 
by  easy  Instalments. 

Loans  are  also  advanoed  for  the  foUowing  purpotes,  tU.:— 
To  Build  or  Improve  Hotuet, 
7b  Redeem  Mwtgage$y 
To  PajT  ti0^  Jneumbranees^ 
To  Complete  the  Furdkaee  Money  <^  Property 
Sold  by  PrifiUe  Hand. 
The  Legal  Expenses  do  not  amount  to  one-third  of  the  sum  usually 
charged  in  such  cases. 

All  transactions  not  exceeding  £500  are  exempt  from  Stamp  Dutar. 
The  Society  has   already   advanced   over    THREE    HUNDRED 
THOUSAND  POUNDS   on   Mortgage. 

DEPOSIT     DEPARTMENT. 

Sums  from  £10  upwards  are  received  on  Deposit 

Rate  of  Interest,  from  1st  Fetnvary  until  further  Notice,  POUR 
POUNDS  per  Cent 

To  the  Depositor  the  foUowing  OMtarantwt  are  given: — 

The  Paid-up  Share  Capital  exceeds  £130,000. 

The  BusinesB  of  the  Society  is  reatrlcted  by  Act  of  Parliament  to 
making  Advances  on  Mortgages  of  Freehold  or  Leasehold  Propntiei. 

The  entire  amount  received  on  Deposit  cannot  under  the  Rules, 
exceed  one-third  of  the  value  of  the  balance  outstanding  on  Mortgage. 

The  Prospectus  sjid  every  information  ra^  be  had,  free  of  expense, 
on  appUcatiou  to 

307  ALFRED  H.  MERCER,  Seeretaiy. 

A  WELL  RECOGNISED  AND  FREaUENT  SOURCE  OF 

DISEASES  of  the  MOUTH,  TONGUE,  and  GUMS, 
Is  contact  with  the  Cement  of  Envelopes  over  the  preparation 
of  which  proper  cleanly  supervldon  is  rwrely  exercised.  We 
pay  strict  attention  to  this  department:  but  to  obvi&te  all 
danger— at  the  Hune  time  combining  safety  to  the  contents— 
Mr.  Helt.  of  this  firm,  Invented  and  perfected 

THE    EUREKA    ENVELOPE, 
For  which  Her  Maiesty  granted  Letters  Patent  Ko.  624,  under 
the  Great  Seal.    The  adbeslve  matter  being  placed  on  the 
under  flap,  the  great  advantage  is  obtained  that  the  Mouth 
and  Tongue  are  aimUed  to 

FRESH    CLEAN   PAPER, 
Not  more   expenrive  than   ordinary  Envelopes  of  similar 
qualities, 
^^  Order  from  four  Btationert.    We  3i^^fl9  th*  nvdt  onlf. 

HELT,      HARKIS,      &      CO., 

Alexaxdba  EavBLOFs  Works, 
9    to    11,    DENMARK-STREET,     DUBLIN. 
Upwaras  ot  three  hnnlred  hsnds  employed  In  the  prodnetion  «l 
Envelopes.  371 
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TEREMIAH  D'ARCY, 

O        SCRIVENER,    LAW    STATIONER,    AND    PRINTER. 

OFFICE -27,    BACHELORS'- WALK,    DUBLIN. 

Regtitry  and  Jndgment  SearchM  carefully  made.  Counhy  Orders 
promptly  attended  to.  3P9 

JOHN  O'MALLEY, 

«  4,    SAINT    ANDREW-STREET,    DUBLIN, 

Lait  axd  Qsnekal  Statioker, 
SCRIVENER,    PRINTER,     LITHOGRAPHER.     ENGRAVER,    AND 
ACCOUNT-BOOK     MANUFACTURER. 
Licensed  to  Sell   Law  and   General   Stamps.  310 

**  The  soarce  of  many  a  writer's  woe  has  been  discoTered." 

PENSI  PENS!!  PENSIII 

*'  They  come  as  a  boon  and  a  blessing  to  men, 
The  Plckwlclt,  the  Owl,  and  the  Warerley  Pen." 
*'The  misery  of  a  bad  Fen  Is  now  a  voluntary  Infliction." 
Another  Blessing  to  men!   The  Hindoo  Pen. 
1,300  Newspapers  recommend  tbem.— See  Oraphie,  17tb  May,  1873. 

Sold  by  erery  respectable  Stationer.    Post,  Is.  Id. 
Patentees— Mac  KiTXH  ifc  Cahebon,  33  to  83,  Blair-street,  Edinburgh. 
6oo 

LEGAL    EDUCATION; 

ATTORNETS'  APPRENTICES'  fRELIMINART  EXAMINA'HON. 

DR.  MORTIMER'S  Class  Is  in  full  operation.  The 
following  distinctions  (including  3nd  recommended,  4tli  and  6th 
place*  in  October,  1st  and  3rd  in  May,  and  3nd  and  3rd  in  April,  1874) 
have  been  obtained  by  his  pupils :— Gold  Medal  and  £10  Prise  (three 
times);  Silver  Medal  and  £&  Prize;  Public  Commendation  ander  the 
Benchers;  1st  place  (seven  times);  3nd  place  (six  times);  3rd  place 
(seven  tiroes) ;  1th  place  (four  times).  Daring  the  last  three  years 
seven  have  been  recommended  to  compete  for  the  Prixe,  and  in  all  116 
bave  passed.    Addreas — 

WU.   MORTIMER,  M.A..  LL.D., 
600)  *  3«,  York-street,  Dnblln. 

PUBLIC  NOTICES; 

THE     SOCIETY     OF     THE      ATTORNEYS 
AND     SOLICITORS     OP    IRELAND. 
(/ncorPoroMd  iy  Kofal  Cluirlery. 

Notice  la  hereby  Given,  that  the  Ballot  for  a  Council  of  this  Sodet.v, 
for  the  Year  to  end  26th  November,  187S,  will  be  held  at  the 
Solicitors'  Hall,  Focr  Courts,  Dublin,  on  SATURDAY,  the 
Slst  of  NOVEMBER,  Instant,  commencing  at  Eleven  and  terminating 
at  Three  o'clock  on  same  day.  ' 

Members  in  Arrear  of  their  Subscriptions  will  be  required  to  Pay 
the  BSine  prwioua  to  their  Votes  being  recorded. 
By  Order, 

JOHN  H.  GODDARD,  Secretaiy. 
SoUdtois'  Buildings,  Poor  Courts,  Dublin, 

6th  November,  1874.  589 


T 


HE      SOCIETY     OF     THE     ATTORNEYS 

AND     SOLICITORS    OF    IRELAND. 
(.Incorporated  by  Royal  Charter). 

The  Oenkkai.  BALr-TSAXLT  MsETnio  (after  MIdnelmas  Term)  of 
tUs  Society,  will  be  held  at  the  Solicitors'  Hall,  Four  Court;, 
DOBLIM,  on  THURSDAY,  the  26th  NOVEMBER,  Instant,  to  receive 
the  Report  of  the  Council,  and  the  Report  of  the  Scrutineers  of  the 
Ballot,  and  transact  other  businesa 
The  Chair  to  be  taken  at  Two  o'clock  precisely. 
By  Order, 

JOHN  H.  OODDAHD,  SecKtaiy. 
SoUdtors'  Buildings,  Four  Courts,  Dublin, 

6th  November,  1874.  590 

ACCOUNTANTS; 


N 


PETERSON         &         SON, 

PUBLIC  ACCOUNTANTS,  AUDITORS,  A8»  EXPERTS, 
ULSTER    CHAMBERS, 
18,     FLEET-STREET,     DUBLIN 


WANTS: 


TO    SOLICITORS'  CLERKS.— Wanted,  a 
Managing  Clerk.     He  must  be  thoroughly  acquainted  with  the 
general  busint^ss  of  a  Country  Practitioner's  Office,  and  well  recom- 
mended aa  to  character.     Apply  to 
581 ANDREW  M'CLELLANP,  Solicitor,  Banbridge. 


BINDING  "THE  IRISH  LAW  TIMES."— 
Subscribers  are  informed  that  they  can  have  THE  IRISn LAW 
TIMES  AND  SOLICITORS  JOURNAL,  with  'HTLE  PAGE  and 
Copious  INDEX,  Bound  at  the  following  Pricea,  per  Volume,  vii.:— 
Whole-bound  in  Cloth,  3s.  6d;  half-bound  in  Law  Calf,  4>.;  whole-bonnil 
in  Law  Calf,  6s.  6d.  Also  the  Acts  of  the  past  Sessions. printed  onUormly 
with  The  Irish  Law  Timks,  and  bound  up  with  The  Lav  Tuss,  or 
bound  up  separately,  at  proportionate  Rates, 

AT  THE 

Ofiice  of  The  Irish  Law  Tikrs  axd  Solicitors'  Jouual. 
«3,    UPPER   SACKVILLE-STREET,   DUBLIN. 

LEGAL    POSTINGS;  ~ 

HIGH    COURT    OF    CHANCERY. 

PuTSoant  to  a  Decree  of  the  High  Conrt  of  Chancery,  made  in  the 
Cause  of  Carbine  Anne  Kearney,  plaintiff ;  'WUUam  Kearney,  the 
Rer.  Patrick  Kearney,  and  Thonuu  MacCormack,  Defendant! - 
the  Creditors  (if  any)  of 

I?DWARD  KEARNEY, 

!i  Ute  of  Lockfaart  Station,  in  the  Colony  of  Victoria,  AnstraUa, 
dkeep  fanner,  and  formerly  of  WUHanutown,  In  the  County  of  Weet- 
me^h.  hi  Ireland— who  died  in  or  about  the  month  of  October,  1866— 
are,  on  or  before  the  9th  day  of  December,  1874,  to  send  by  post, 
pre-paid,  to  Hr.  Wiloak  Moonet,  of  Mo.  16,  Fleet-street,  In  the  City 
of  Dublin,  the  Solicitor  of  the  defendants,  the  Executors  of  tin 
deoeaaed,  their  Christian  and  surnames,  addresKes,  and  descriptions, 
and  in  case  of  firms,  the  names  of  the  partners  and  style  and 
title  of  the  firm,  the  full  particulars  of  theh-  claims,  a  statement  of 
their  aocoants,  aiod  the  nature  of  the  securities  (if  any)  held  by  them; 
or  bi  default  thereof  they  will  be  peremptorily  exclnded  from  the 
benefit  of  the  said  Decree. 

Erery  Creditor  holding  any  security  Is  to  prodnoe  the  same  before 
the  Right  Honourable  the  ViCE-CHANCPLi^it,  at  his  Chambers,  Four 
Courts,  Dublin,  on  the  22nd  day  of  DBCEMBEB,  1874,  at  Twelve  of 
the  Clock  noon,  being  the  time  appointed  ttxt  adjudicatti^  on  the 
claims. 

Dated  this  11th  day  of  November,  1874. 

A.  T.  CHATTERTON,  Chief  Clerk. 
MURDOCR   GREEN  &  CO..  BoUcItoTS  for  the  Plaintiff, 
6ox  Ma  £3  Lower  BackvUle-etreet,  Dublin. 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 

FINAL  NOTICE  TO  CLAIMANTS  AND  INCUMBRANCERS. 


In  the  Matter  of 
the  EsUte  of 
John  Patten   and   Esther 
Elliott, 

Owners; 

DftTtd  Parke, 


TAKE  NOTICE,  that  the 
Schedule  of  Incumbrances  affect- 
ing Part  of  the  Lands  of  Creeve  Glebe 
and  Harliina  Park,  containing  4  acres 
8  roods,  situate  In  the  Barony  of 
Raphoe  and  County  of  Donegal,  held 
under  fee-farm  grant  of  14th  day  of 


Petitioner.  ^September,  1860,  formerly  the  Estate 

/^«.<s„...ui  i«  •!..  «.»..  „f    I  o'  John  Patten  and  Esther  Elliott,  is 
Continued  in  the  name  of    1  ^^^^^  ,^^^  ^  j,,^^^  ^  ^^^  ,j^^ 

John  Fatten,  I  of  this  Court,  and  any  perron  hsTJng 

Owner;     I  any  claim    not    therein    inserted,  or 

Ttttvlil   PflflrA  I  objecting  thereto,  either  on  account  of 

AWTIU  -^"p  '„,„__  I  the  amount  or    the   priority  of  any 

rentionar.  j  (,|„j.ge  therein  reported  to  him  or  any 


other  person,  or  for  any  other  reason,  is  required  to  lodge  an  objection 
thereto,  stating  the  particulars  of  his  demand  and  duly  verified,  with 
the  said  Clerli,  on  or  befiire  the  8th  day  of  JANUARY,  187S,  and  to 
appear  on  the  following  Tuesday,  at  Eleven  o'clock,  beford  the  Honour- 
able JuDGX  Fl.ANAG.vN,  at  his  Court,  in  Dublin,  when  instructions  irill 
be  given  for  the  finsl  settlement  of  the  schedule.  And  further  take 
notice  that  any  demand  reported  by  such  schedule  if  liable  to  be 
obje.;ted  to  within  the  time  aforesaid 

Dated  this  18th  d«  of  November,  1874. 

R.  DENNT  UBLIN,  for  C.  E.  DOBBS, 
Examiner. 
WILLIAM   MARTIN,  Solicitor  having  the  carriage  of 
604  Prooeedingi,  43  Dame^treet,  Dublin ;  and  Kamelton. 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


EDWARD     JOHNSTONE     QUINAN, 
of  36  Harcourt-atreet,  in  the  City  of  DubUn,  Medlcsd  Doctor, 
was  on  the  10th  day  of  November,  1874,  adjudged  Bankrupt. 

Public  Sittings  will  be  held  at  the  Court  of  Bankruptcy,  Poor 
Courts,  Dublin,  on  TUESDAY,  the  8th  day  of  DECBMBER,  1874, 
andonTUt:SDAY,the22nd  day  of  DECEMBER,  1874,  at  the  boor  of 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  is  to  attend, 
and  to  make  a  full  disclosure  and  discovery  of  his  Estate  and  Effects. 
Creditors  may  prove  their  Debts,  and  at  tiie  Firat  Sitting  choose  a 
Creditor's  Assignee.  At  the  Lsat  Sitting  the  Bankrupt  is  requtared  to 
finish  his  Examination. 

All  penona  having  in  their  posseaskm  any  Property  of  the  Bankrupt, 
moat  deliver  It,  and  all  Debts  due  to  tbe  Bankrupt  must  be  paid,  to 
Chaklis  Henkt  jAVas,  Esq.,  OfHcial  Axdgnee,  Upper  Ormond-qnay, 
Dublin,  to  whom  Creditora  may  forward  their  AfRdavlts  of  Debt. 

A.  F.  LLOYD,  Deputy  Registrar. 
JOHN  TALLON,  SoUdtor  for  PeUtk>ner,  lOG  Lower  Gardiner- 
Street,  Dnblln.  601 


Printed  and  Published  by  the  Proprietor,  Joim  Faicoxkr.  every  Saturday,  at  »8.  lloner  Saekville-street,  in  the  Partsli  of  St.  ThoOMS 

and  City  of  Dublin.— Sduntoy,  Horember  21, 1874. 
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THE  VACANT  OHANOEUiOESHIP. 
OiTB  contemporaries,  of  all  shades  of  party  and  of 
politics,  are  calling  pnblic  attention  to  the  spectacle  of 
the  continued  vacancy  in  the  highest  and  most  impor- 
tant seat  of  justice  in  that  portion  of  the  United 
Kingdom  called  Ireland.  The  legal  profession  alone 
remains  tilent  The  Bar  fret  and  fume^  but  do  not,  and 
never  did,  ory  aloud  in  the  streets,  and  the  Solicitors 
shrug  their  shoolderSf  and  exclaim  with  Bret  Uarte->- 

Do  we  aleepf  do  we  dicamf 

Do  we  wander  kud  doubt? 

Are  thingB  what  they  Kemf 

Or  la  ^aliua  about  r 

la  our  clTUlzaUon  s  Mloief 

Or  tbe  Chatueltort  Office  pUjed  out? 

In  sober  serioasDetg,  this  unprecedmited  state  of 
things  is  remarkable.  Is  it  intended  to  show  that  this 
high  office  can  be  safely  dispensed  with? — that  this 
continued  vacancy  has  produced  no  inconvenience  t — 
that  it  is  scarcely  felt  ? — that  things  go  on  aj9  smoothly 
with  our  distinguished  Lords  Justices  as  if  they  had 
all  been  rolled  into  one  Chancellor,  and  that  the  country 
can  easily  dispense  with  an  official  who  draws  £8,000  a 
year  from  the  public  treasury,  and  can  have  the  work 
done  as  well  by  unpaid  volunteers?  If  this  be  the 
reasoning  of  the  present  Ministry,  it  is  founded  on  a 
grievona  misconception  of  the  exigencies  of  the  public 
service.  In  the  first  place,  the  Lords  Justices  may  be 
willing  to  give  their  services  for  a  short  time  gratui- 
tously for  the  honour  of  the  thing,  but  if  their  services 
were  permanently  required,  what  would  be  their  indig- 
nant leply  ?  Xu  the  next  place,  would  they  be  likdy 
to  govern  the  country,  in  their  political  capacities,  as 
satisfactorily  as  a  single  responsible  Chancellor  ?  Would 
they  direct  the  magistracy,  control  the  executive,  and 
advise  the  Privy  Council  with  the  same  effect  as  a 
single  individual?  We  think  not,  and  we  know  the 
public  think  and  say  so  too.  In  the  present  abnor- 
mally tranquil  condition  of  the  country,  when  no 
excitement  prevails,  and  when  a  strange  and  unusual 
lull  pervades  the  political  atmosphere,  we  might  pro- 
bably dispeuM  with  the  Lords  Justices,  as  well  as  the 
Lord  Chancellor,  without  feeling  the  loss.  But  how 
long  may  this  state  of  things  last?  And  if  a  political 
commotion  supervened,  we  might  and  would  feel  the 
loss  of  a  steady  hand  at  the  helm-«-perhaps  when  the 
ship  of  the  State  would  be  on  her  b^m  ends.  But  it 
is  not  as  a  political  official  that  the  loss  is  most  keenly 
felt.  It  is  in  the  accustomed  seat  of  the  Chanuellor- 
dbip,  in  the  time-honoured  presidency  of  the  Courts,  in 
the  important  office  of  chief  of  the  Appeal  Court,  that 
the  public  see  and  feel  the  loss.  It  is  not  too  much  to 
say  that  this  year's  Equity  reports  in  Ireland  may  be 
consigned  to  the  oblivion  which  the  last  three  or  four 
years  are  likely  to  meet  with.  The  decisions  of  a 
Chancellor  derive  efficacy  as  precedents  from  the  per- 
sonal distinction  of  the  judge,  and  future  generations 
of  judges  and  lawyers  are  guided  and  controlled  by 
the  precepts  of  those  whose  distinguished  characters  as 
men  and  jurists  enforce  respect  and  acquiescence.  The 
decisions  of  a  Hardwicke,  a  Cottenham,  a  Sugden,  or 
a  Truro,  descend  to  posterity  with  the  weight  of  their 
individual  characters ;  but  the  compound  esseuces  dis- 
tilled from  the  lips  of  the  Lords  Justices  generally 
neutraliae  each  other  by  the  contrariety  of  thu  reason- 


ing by  which  they  attain  or  diverge  from  the  point  for 
final  determination.  Perhaps  the  Court  of  Appeal  is 
kept  in  its  present  anomalous  condition  in  order  to 
gratify  the  desires  of  its  permanent  member.  Our 
readers  cannot  as  yet  have  forgotten  tke  Pamphlet. 
The  present  state  of  things  may  be  the  "  outcome  "  of 
that  remarkable  production.  It  is  possible  that  the 
Attorney-Gkneral,  who  is  supposed  to  be  most  un- 
justly deprived  of  the  great  position  which  his  talents 
and  services  deserve,  may  be  reluctant  to  accept  the 
humiliating  dignity  of  a  political  Lord  Chancellor. 
Great  characters  are  sometimes  peculiarly  sensitive, 
esaecially  when  they  combine  marked  traits  of  cheer- 
ful kindliness  and  romantic  good  nature.  To  them 
anything  approaching  sarcasm  is  peculiarly  distastefuL 
It  is  probable  that  if  the  old  state  of  things  were 
revived,  and  the  present  ponderous-looking  tribunal 
of  four  judges  superseded  by  one  like  its  predecessor, 
consisting  of-  two  only,  the  former  state  of  things 
might  te  revived,  and  discussion  and  discontent 
prevail  once  more,  for  which  evoi  £2,000  a  year 
additional  income  would  be  but  a  poor  recompense. 
Whatever  the  real  cause  may  be,  we  cannot  shut  our 
eyes  to  the  great  inconvenience  and  injury  which  the 
public  sostun,  or  our  ears  to  the  complaints  which 
reach  us  on  all  sides.  We  do  not  wish  to  repeat  the 
observations  made  on  the  constitution  of  the  present 
tribunal,  or  the  manifest  influence  which  guides  the 
majority,  and  makes  their  decisions  in  reality  those  of 
one  only.  The  ruling  mind  is  evident  from  the  open- 
ing of  a  case  to  its  conclusion.  One  perhaps  does  not 
hear  the  arguments  distinctly  {  another  may  be  too 
much  engaged  in  repeating  them  to  him  $  a  third  may 
observe  the  direction  to  which  the  judgment  of 
the  fourth  is  tending,  in  order  to  relieve  his  own  mind 
from  the  punful  strain  which  the  many  cares  devolving 
on  liim  must  necessarily  produce  if  this  further  weight 
were  superimposed  on  his  already  overburdened  brain; 
and  when  the  case  has  Concluded,  and  judgment  is 
being  delivered,  the  general  assent  is  occasionally 
capi^  by  a  little  exposition  of  principles  which  "  add 
to  but  do  not  alter"  the  harmonious  effect  of  the 
whole.  This  may  be  very  agreeable  to  the  occupants 
of  the  Bepch,  but  it  is. not  satisfactory  to  the  advocates 
who  strain  xealously  before  them  for  decisions  in  ac- 
cordance with  the  distinctions  which  ever- varying  facts 
suggest,  or  contradictory  authorities  are  productive  of. 


THE  AFfEE-SrCTINGS. 


Whoevbb  thinks  that  the  legal  business  of  our  Courts 
is  diminishing,  will  do  well  to  study  the  lists  of  records 
to  be  tried  at  the  After-sittings.  He  will  there  find 
that  there  are  about  150,  giving  an  average  of  50  to 
each  Court,  or,  as  there  are  five  Judges  sitting,  an 
average  of  30  to  each  Judge.  Many  of  these  cases 
are  special  juir  ones,  and  we  Courts  are  to  be  con- 
gratulated if  they  can  manage  to  get  through  the  lists 
before  the  24  th  December.  It  is  considered  that  there 
is  an  increase  of  50  per  cent,  in  the  business  of  the 
Term  over  the  average  of  the  Michaelmas  lists,  and 
far  more  than  has  ever  appeared  since  1853,  when  the 
first  Common  Law  Procedure  Act  was  passed.  In  the 
face  of  these  facts,  it  will  be  hardly  possible  for  any 
Government  to  reduce  the  number  of  our  Common 
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Law  Judges ;  and  as  for  the  officers  of  the  Court,  they 
should  be  increased  In  number,  or,  if  their  present 
number  is  to  be  retained,  their  emoluments  should  be 
increased  in  proportion  to  the  greater  exertions  re- 
quired of  them.  Counsel,  too,  may  consider  that  the 
prospects  of  the  profession  are  not  so  gloomy  as  they 
appeared  but  lately.  It  is  comforting  to  think  that  if 
the  proposed  Judicature  Bill  is  to  render  their  signature 
unnecessaiT  to  pleadings,  at  least  the  number  of  cases 
coming  before  tne  Court  is  increasing ;  and  thus  their 
services  will  still  be  in  increasing  demand. 


THE  INCOKPORATED  LAW  SOCIETY. 

Tbx  members  of  the  Incorporated  Law  Society  held 
their  meeting  on  Thursday  last,  and,  as  will  be  seen 
from  our  report  of  their  proceedings,  they  discussed 
several  matters  of  interest  to  the  profession.  It  is  to 
be  regretted  that  the  efforts  to  repeal  the  duty  upon 
the  profession  have  not  been  successful,  but  we  believe 
this  nas  been  due  to  the  defection  of  the  English  Society 
from  the  movement  for  its  repeal. 

The  question  of  legal  education,  of  course,  was 
mooted,  and  the  respited  President  of  the  Society 
stated  that  a  great  number  of  the  young  gentlemen 
who  presented  themselves  for  admission  of  apprentices 
were  not  up  to  the  standard  of  education  that  the 
Society  had  bud  down.  At  the  last  preliminary  exami- 
nation for  admission  to  apprenticeship,  twenty- nine 
young  men  applied,  of  whom  fourteen  were  allowed  to 
be  bound,  and  fifteen  were  postponed  to  a  future 
occasion.  It  seemed  extraordinary  to  him  that  so 
many  young  men  of  sixteen  years  of  age  and  upwards 
should  not  have  been  equal  to  the  simple  examina- 
tion which  they  were  required  to  pass,  which  was  not 
anything  like  so  difficult  as  the  examination  for  en- 
trance into  Trinity  Colle^.  One  great  defect  which  had 
struck  him  in  the  education  of  some  of  them  was  their 
utter  ignorance  of  the  principles  of  the  Latin  language. 
The  teafwm  probably  of  this  is,  that  the  examiners,  at 
the  preliminary  examination,  require  a  thorough  know- 
ledge of  the  subjects,  elementary  as  they  are,  while  the 
College  examiners  are  satisfied  with  a  superficial  know- 
ledge, which,  in  the  subsequent  four  years  of  the  College 
course,  can  be  finally  established.  This  is  a  very 
serious  iflatter,  because  the  future  position  of  the  ap- 
prentices undoubtedly  depends  on  their  general  know- 
ledge of  these  subjects,  and  every  effort  ought  to  be 
directed  in  the  future,  as  formerly,  to  keep  the  standard 
of  the  examination  up  to  a  respectable  qualification. 
We  have  before  had  occasion  to  remark  that  the  English 
legal  press,  equally  with  ourselves,  acknowledge  the 
success  of  the  efforts  in  this  direction  of  the  Incorpo- 
rated Law  Society  of  Ireland,  and  insist  on  the  necessity 
for  strictness.  In  its  last  issue,  the  Late  Times  remarks 
upon  this  subject : — "  We  are  afraid  that  the  examiners 
in  England  are  too  lax  in  their  requirements,  judging 
by  the  few  who  are  annually  rejected.  We  ought  to 
add  that  in  Ireland  the  names  of  successful  candidates 
are  arranged  in  order  of  merit,  and  that  other  induce- 
ments are  held  out  to  them  to  induljge  in  vigorous  study. 
Some  such  course  might  well  be  adopted  by  the  English 
examiners." 

The  President  then  went  through  the  other  matters, 
which  are  treated  of  at  len^h  in  the  official  report  and 
statement,  the  principal  parts  of  which  we  hope  to  be 
enabled  to  lay  before  our  readers  next  week. 

INVALID   ADJUDICATIONS   IN   BANKRUPTCY. 

Two  cases  have  come  before  Sir  James  Bacon  during  the 
paat  week,  wbicb  ehow  that  some  of  the  County  Courts  are 
making  bad  work  of  their  bankruptcy  jurisdiction.  It  is  a 
startling  circi^itance  that  two  adjudications  by  Couaty 


Courts  should  have  been  discharged — ^in  the  one  cue  on  the 
ground  of  the  registrar,  although  he  hod  notice  of  the 
debtor's  intention  to  dispute  the  petitioning  creditor's  deht, 
and  was  informed  by  telegram  that  his  solicitor  and  counsel 
were  on  their  way  to  the  court,  had,  nevertheless,  mads  the 
adjudication  in  their  absence  ;  and  in  the  other  caK,  on  the 

f  round  that,  although  the  debtor  )iad  made  a  general  affi- 
avit  verifying  the  petition,  no  evidence  had  been  given  at 
the  hearing  of  the  debt,  the  trading,  and  the  act  of  bank- 
ruptcy, 'niere  was  positively  no  proof  of  any  of  these 
requisites,  although  by  his  petition  the  creditor  pledged 
himself  to  prove  them.  Nevertheless  an  adjudication  was 
made. 

The  first  case  hers  referred  to  was  that  of  &c  parte 
PhiUipt,  re  Pkillipi,  the  proceedings  having  been  taken  in 
the  Croydon  County  Court.  The  petition  for  adjudication 
was  appointed  to  be  beard  at  twelve  o'dock,  at  the  Regis- 
trar's Office,  Croydon,  and  notice  was  given  by  the  debtor 
disputing  the  petitioning  creditor's  debt  The  debtor's 
counsel  and  solicitor  had  intended  to  travel  from  London  by 
a  trtun  supposed  to  leave  at  ten  rainntes  before  twelve,  and 
reaching  Croydon  at  about  ten  minutes  past  that  hour,  but 
upon  their  arrival  at  the  terminus  it  was  diacovered  that 
the  train  in  question  bid  been  discontinued.  They  imme- 
diately despatched  a  telegram  to  the  Registrar,  stating  that 
they  were  upon  the  way,  and  requesting  that  the  esse 
might  stand  over  for  a  few  minutes  untu  the  arrival  of 
counseL  The  Registrar  waited  until  about  12.20,  when 
be  proceeHed  to  hear  the  petition,  and  being  satisfied  that 
the  requisites  were  duly  proved,  made  an  adjudication.  At 
thirty-two  minutes  past  the  hour  appointed  for  the  hearing, 
the  debtor's  counsel  and  solioitor  reached  the  office,  and, 
finding  what  had  occurred,  asked  that  the  matter  might  be 
reheard,  but  the  Registrar  declined,  unless  by  consent  of 
the  petitioning  creditor. 

It  is  reaUf  astounding  that  there  should  have  been  an 
adjudication  under  suoh  circumstances,  and  the  remarks  of 
the  Chief  Judge  would,  one  must  imagine,  have  suggested 
themselves  to  anyone  not  carried  away  by  extraneous  and 
foreign  circumstances.  His  Lordship  said :  "  Nothing 
could  be  more  plain  than  that  there  was  a  sinoere  intention 
on  the  part  of  the  debtor  to  dispute  the  adjudication.  That 
fact  was  communicated  by  telegram  to  the  Registrar,  who 
had  reason  to  believe  that  the  parties  were  on  the  way  for 
the  purpose.  It  would  be  contrary  to  reason  and  justice 
that  a  debtor  should  be  excluded  from  that  right  which  the 
statute  gave  him  of  dispoting  an  adjudication.  On  the 
receipt  of  the  telegram  the  Registrar  was  apprised  of  the 
intention  to  dispute,  and,  notwithstanding,  he  pursued  an 
almost  unprecedented  oourse." 

The  second  case  {Ex  parte  Lindtay,  re  Lindtay),  came 
from  the  Newcastle-upon-Tyne  County  Court,  and  the  facts 
were  these  :  On  the  18th  August  last  a  meeting  was  held  of 
the  creditors  of  the  appellant,  a  shipbuilder  at  Newcastle, 
when  a  composition  of  9b.  in  the  pound  was  ofiered,  and 
further  proceedings  were  adjourned.  Two  days  afterwards 
Mr.  R  8.  Procter,  a  creditor  for  £1,800,  presented  a  peti- 
tion for  adjudication  of  bankropb^  against  the  appellant, 
containing  allegations  of  the  petitioning  eraditor's  debt,  the 
trading,  and  a  general  allegation  that,  "  being  a  trader,  he 
had  made  a  fraudulent  conveyance,  gift,  delivery,  or  transfar 
of  bis  property,  or  of  part  thereof."  Annexed  to  the  petition 
was  the  usual  formal  affidavit,  verifying  the  statements 
oonttuned  in  it.  It  appeared  that  the  petition  was  served 
upon  the  appellant,  and  a  receiver  appointed.  The  appel- 
lant banded  the  petition  to  his  solicitors,  who  attended  the 
original  hearing,  appointed  for  the  Slst  August,  when, 
according  to  their  statements,  it  was  arranged,  at  the  request 
of  the  petitioning  creditor,  that  the  petition  should  not  be 
proceeded  with  that  day,  and  the  appellant,  by  his  solicitors, 
consented  to  an  adjournment,  subject  to  tbeir  being  informed 
of  the  adjourned  hearing  before  anything  further  should  be 
done.  The  debtor's  solicitors  alleged  that  they  heard  nothing 
more  of  the  matter  until  after  the  7th  September,  when  it 
was  ascertained  that  an  adjudication  bad  been  made  by  the 
Deputy-Registrar  in  the  absence  of  the  appellant  and  bis 
solicitors,  and  without  any  evidence  being  adduced  in  sup- 
port of  the  allegations  contained  in  the  petition.  On  appeal, 
the  order  of  adjudication  was  dischai^ed,  the  proceedings 
being  characterised  by  the  Chief   Judge   as    altogether 
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irr^uliir.  it  is  much  to  be  regretted  that  country  Regis- 
trars sboald  thus  blunder  over  the  A  B  C  of  bankruptcy. 
In  Litidiay'i  case,  indeed,  the  Judge  seems  to  have  delegated 
bis  powers  to  the  Deputy-Kegistrar.  If  Judges  will  do  this, 
misoitrriages  are  matters  of  certainty.  More  care  must  be 
manifested  in  County  Courts  in  future,  if  they  are  to  retain 
the  little  confidence  which  they  now  possess. — Xaw  T^mtt. 


INCORFOEATED  SOCIETY  OF  ATTORNEYS  AND 
SOLICITOKS  OF  IRELAND. 

The  general  half-yearly  meeting  of  the  Society  of  the 
Attorneys  and  Solicitors  of  Ireland  was  held  yesterday  in 
the  Solicitors'  Hall,  at  2  o'clock,  for  the  purpose  of  receiving 
the  report  of  the  council,  the  report  of  the  scTUtineers  of 
the  bidlot,  and  of  transacting  other  business. 

Amongst  thuie  present  were—Ucssrs.  Mstthevr  Anderson.  George 
Arbnckle,  George  Beamlih,  James  R.  Byrne,  Onves  C.  Colles,  William 
J.  Cooper,  Willtam  A.  Coegrsve,  William  D' Alton,  Vesey  Daly,  Henry 
T.  Dix,  Wmism  Findlater,  David  Fitzgerald.  William  Fry,  John 
Galloway,  Joseph  Galloway,  John  F.  Goodman,  David  Galbraith,  John 
T.  Hamerton,  Krederick  Hamilton,  Tbomaa  Jameson,  William  Mllward 
Jones,  Michael  Larkln,  Henry  A.  Lee,  Robert  C.  Lte,  Kobcrt  0.  Long- 
field,  John  R.  Lloyd,  Robert  J.  Tumly  Macrory,  John  Maunsell,  Patriclc 
Maxwell,  Arthur  tlolioy,  Edward  M'Gaoran,  John  U.  Mann,  Ambrose 
Finnkett.  William  Read,  Edward  Reerea,  George  Rlddlck,  WUliam 
Roche,  John  Roe,  George  W.  Shannon,  Robert  Sbiel,  Charles  G. 
Stanuell,  Edward  T.  Stapleton,  William  Sterne,  Shapland  H.  Tand7, 
Archibald  Tlsdall,  John  Weldon,  and  Henry  J.  P.  West 
The  chair  was  taken  by  SiB  Riobabd  J.  T.  Osfbn,  Presi- 
deot. 

Mr.  John  H.  Gosoabd,  Secretary,  read  the  report  of 
the  scrutineers  of  the  ballot  for  the  election  of  a  oonnoil  for 
the  year  ending  26th  November,  1876.  The  following 
gentlemen  were  elected  members  of  the  council: — 

Sir  B.  J.  T.  Orpen,  William  Findlater,  Henry  Tbomaa 
Diz,  William  Roche,  Edward  Reeves,  John  Fox  Goodman, 
Michael  Larkin,  Matthew  Anderson,  Vesey  Daly,  William 
Read,  John  Galloway,  John  Henry  Nunn,  William  D' Alton, 
Charles  G.  Stanuell,  Shapland  M.  Tandy,  Robert  John  T. 
Macrory,  John  T.  Hammerton,  David  Fitzgerald,  Henry 
James  P.  West,  Edward  T.  Stapleton,  Archibald  Tisdall, 
George  Beamish,  William  Jos.  Cooper,  Thomas  Jameson, 
Henry  L.  Keily,  Henry  S.  Mecredy,  William  Fry,  Robert 
O.  Longfield,  B.  W.  Rooke,  Arthur  Molloy,  Patrick 
Maxwell. 

The  following  were  chosen  for  the  supplemental  list  to 
fill  vacancies: — 

Henry  A.  Dillon,  Francis  R.  M.  Croaer,  Jeremiah  Peny, 
Sydenham  Davis,  George  M.  M'Gusty,  Arthur  Ellis, 
Henry  Mills,  John  M'Sheehy,  Keith  H.  Hallowes,  Jehu 
Mathews. 

The  Cbaibman  sud  that  in  pursuance  of  a  resolution 
passed  at  the  meeting  of  the.  society  held  twelve  months 
ago,  the  report  and  statement  of  accounts  now  submitted 
for  adoption  had  been  lying  on  the  table  for  the  last  week, 
in  order  that  every  member  might  have  had  a  full  opportunity 
of  considering  them.  It  was  his  duty  now  to  move  the  adop- 
tion of  the  report  and  accounts.  The  reference  to  the  subject 
of  the  certificate  duty  contained  in  the  report  was  not  of  a 
satisfactory  character.  The  council  had  endeavoured  to  in- 
duce the  English  Law  Law  Society  to  concur  with  them  in 
bringing  the  matter  before  the  proper  authorities  in  order  to 
get  the  dnty  remitted ;  but  they  had  found  it  impossible  to 
do  so.  The  opinion  uf  the  English  Society  was  that  there 
were  several  other  matters  of  more  importance  to  solicitors 
than  the  abrogation  of  that  duty ;  and  the  ooancd  had 
thought  that  it  would  be  useless  for  them  to  attempt  to  go 
forward  without  the  assistance  of  the  English  Society.  A 
very  satisfactory  arrangement  was  made  with  the  Benchers, 
by  which  they  had  given  the  society  a  vary  oonsideiaUe 
extent  of  buildings  and  rooms ;  and  the  Benchers  were 
ananging  them  at  considerable  expense  for  the  use  of  the 
society.  The  question  of  the  education  of  apprentices  was, 
in  his  mind,  in  not  at  all  a  satisfactory  state.  A  great 
namber  at  least  of  the  young  men  who  presented  tbemBelves 
for  admission  as  apprentices  were  not  up  to  the  standard 
of  education  that  tiie  society  had  laid  down.  At  the  last 
preliminary  examination  for  admission  to  apprenticeship  29 
young  men  applied,  of  whom  14  were  allowed  to  be  bound, 
and  15  were  pos^ned  to  a  future  occasion.  It  seemed 
extraor.linaty  that  so  many  young  men  of  16  years  of  age 
and  npwards  should  not  have  been  equal  to  the  simple 


examination  which  they  were  required  to  pass,  which  was 
not  anything  like  so  di£Scult  as  the  examination  for  entrance 
into  Trinity  Collega  One  great  defect  which  had  struck 
bim  in  the  education  of  some  of  them  was  their  utter 
ignorance  of  the  principles  of  the  Latin  language.  He  was 
unable  to  account  for  it,  except  by  supposing  that  they  had 
trusted  to  translations,  or  to  gnnders,  or  to  incompetent 
schoolmasters — he  was  sure  he  did  not  know  which.  It 
seemed  extraordinary  to  him  that  young  men  so  badly 
prepared  as  some  of  them  were  should  have  attempted  to 
come  up  for  examination.  He  hoped  that  on  future  occa- 
sions such  lamentable  deficiencies  would  not  occur.  With 
respect  to  the  question  of  the  schedule  of  fees,  which  was 
given  in  charge  of  the  council  at  the  last  meeting,  they  did 
everything  they  could  about  it  during  last  year.  They 
furnished  to  the  judges  an  amended  schedule  of  fees, 
which  they  proposed  ;  and  in  order  to  expedite  the 
matter,  be  was  requested  to  wait  on  the  Lord  Chief 
Justice,  and  did  so.  His  lordship  received  him  very 
courteously ;  and  after  a  short  time  they  received  a 
letter  from  Baron  Dowse,  stating  that  the  matter  had 
been  put  into  his  hands,  and  that  it  was  the  opinion  of  the 
judges  that  as  such  great  alterations  as  to  both  law  and 
practice  were  pending,  it  was  desirable  to  postpone  any 
decision  on  the  question  of  fees  until  Parliament  should 
have  settled  what  was  to  be  the  law,  and  what  was  to  be 
the  fiiture  judicial  staff  of  this  country.  The  bills  which 
were  t>efore  Parliament  at  .the  time  had  since  been  with- 
drawn ;  but  he  supposed  they  would  be  brought  forward 
again  next  year.  That  any  schedule  of  fees  shoiUd  be  settled 
in  the  mean  time  was,  he  feared,  veiy  unlikely. 

Mr.  Edwakd  Rxeves,  Vioe-Piesident,  seconded  the 
motion. 

Mr.  Shannok  said  that  last  year  the  members  of  their 

Srofession  thought  it  necessary  to  criticise  the  details  of  the 
ndicature  Bill,  which  was  then  preMented  to  Parliament. 
They  found  it  to  be  faulty  in  the  extreme,  and  made  a 
speraal  report  upon  the  innrmitisB  of  the  Bill ;  and  it  was 
Biterwards  withdrawn  on  account  of  faults  which  they  had 
managed  to  hit  off  with  tolerable  precision,  supported,  as 
they  afterwards  were,  by  the  Irish  Bur  in  the  manner  which 
that  body  thought  well  of.  He  should  not  dwell  on  the 
manner  in  which  they  took  action  on  the  Bill.  It  was  not 
for  one  profession  to  make  referenoe  to  the  other ;  but  he 
believed  the  Bill  was  withdrawn  chiefly  on  account  of  the 
criticism  that  it  received  in  that  hall,  emanating  from  the 
profession  of  the  solicitors  of  Ireland,  Now,  that  society 
would  not  meet  again  until  next  May,  he  believed  that 
one  of  the  earliest  measures  of  next  session  would  be  an 
amended  Judicature  Bill,  and,  therefore,  he  suggested  that 
the  council  should  summon  a  general  meeting  of  the 
society  for  the  discussion  of  any  new  Bill  the  moment  it 
should  be  printed.  Another  point  to  which  be  desired  to 
call  attention  was  the  very  pressing  necessity  which  existed 
fur  the  appointment  of  a  second  judge  of  the  Landed 
Estates  Court.  The  fact  that  what  were  called  motions  of 
course  were  referred  to  the  Registrar  of  that  Court  only 
aggravated  the  difficulty.  It  was  probable  that  the  new 
Judicature  Bill  would  invest  the  judge  of  the  Landed 
Estates  Court  with  the  power  of  appointing  receivers.  In 
that  case,  what  would  happen  t  No  man  ever  allowed  a 
receiver  to  be  appointed  over  his  estate  without  fighting  the 
application  tooth  and  nail,  so  that,  as  a  general  rule,  the 
hearing  of  a  receiver  motion,  which  waa  commonly  classed 
with  "motions  nf  course,"  really  involved  the  hearing  of  a 
whole  cause.  But  if  that  class  of  business  should  be  cast 
on  the  present  judge  of  the  Court  in  question  in  addition 
to  what  he  had  to  do,  it  would,  he  believed,  be  impossible 
for  human  intelligence  and  industry  to  grapple  with  the 
difficulty. 

Mr.  Reeves  said  the  Council  had  memorialed  Government 
not  a  month  a^jo  to  appoint  a'  new  judge,  and  they  had 
every  reason  from  what  tUey  had  heard  tu  believe  that  one 
would  be  appointed. 

The  report  was  then  adopted. 

Mr.  Reeves  was  then  called  to  the  second  chair,  and  on 
the  motion  of  Mr.  Roche,  seconded  by  Mr.  Macrory,  a 
cordial  vote  of  thanks  was  passed  to  Sir  Richard  Orpen  for 
the  attention  he  bestowed  upon  everything  lalating  to  the 
interest  of  the  profession. 
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ALTEBATIOK  OF  SUH3  PAYABLE  IN 
CHEQUES. 

There  lutre  been  of  l&te  before  the  paUiu  10016  caaea  ia 
which  frauds  hare  been  committed  by  the  simple  derioe  of 
altering  or  adding  to  the  words  and  figures  representing 
money  in  cheques  drawn  on  bankers.  Thus,  if  a  person 
draws  a  cheque  for  'eight,'  'seven,'  or  'six'  pounds,  a  dis- 
honest holder  may  itdd  the  letters  '  ty'  to  the  words,  and 
add  '  0'  to  the  figure  at  the  foot  of  the  cheque,  and  easily 
deceive  the  bank  cashier.  By  a  somewhat  similar  artifice, 
*  six,'  *  seven,'  and  '  eight'  pounds  may  be  converted  by  a 
more  modest  forger  into '  sixteen,' '  seventeen,'  and  'eighteen' 
pounds.  Cautious  persons  defeat  such  knavish  tricks  by 
drawing  a  good  wide  black  line  after  the  word  and  figure  in 
the  check,  and  by  beginning  both  word  and  figure  close  to 
the  left  margin  of  tlie  paper.  But  as  there  are  careless 
people  in  the  world,  and  as,  unfortunately,  there  are  also 
even  people  who  are  dishonest  enough  to  leave  open  the 
stable  door,  though  not  audacious  enough  to  steal  the  horse, 
the  Courts  of  Law  are  frequently  threatened  with  the  neces- 
sity of  deciding  disputes  arising  out  of  such  frauds  as  these ; 
and  at  this  present  moment  we  believe  that  there  is  pending 
before  the  Court  of  Exchequer  a  oase  of  this  kind,  connected 
with  certain  orders  addressed  on  behalf  of  guardians  of  the 
poor  to  the  treasurer,  which  underwent  fraudulent  altera- 
tion in  the  manner  already  explained. 

Singularly  enough,  the  reports  in  our  English  Courts  are 
rather  barren  of  authority  in  these  matters.  The  oate  of 
Younff  V.  GroU,  4  Buig.  253,  5  L»w  J.  Rep.  (N.a.)  C.P.  166, 
instantly  rises  to  the  memory ;  bat  that  case  carries  us  only 
about  half-way  on  our  road.  There,  a  customer  of  a  banker 
on  leaving  home  entrusted  to  his  wife  several  blank  forms 
of  cheques  signed  by  himself,  and  desired  her  to  fill  them  up 
according  to  the  exigency  of  his  business.  She  filled  up  one 
with  the  words  J\fiy  jniundt  tvm  ihiUingz,  beginning  the 
word  '  fifty'  with  a  small  letter  in  the  middle  of  a  line.  The 
figures  '  5*2  :  2 '  were  also  placed  at  a  considerable  distance 
to  the  right  of  the  printed  '£.'  She  gave  the  cheque  thus 
filled  up  to  her  husband's  clerk  to  get  the  money,  lie, 
before  presentiug  it,  inserted  the  words  '  three  hundred' 
before  the  word  fifty,  and  the  figure  '  S '  between  the  printed 
'  i: '  and  the  figures  '52:2.'  it  was  presented  and  the 
bankers  paid  it.  The  Court  held  that  the  loss  fell  on  the 
customer  and  not  ou  the  banker. 

This  case  has  been  treated  as  deciding  broadly  that  where 
any  act  of  the  drawer  has  facilitated  or  given  occasion  to 
the  forgery,  he  must  bear  the  lots  himself.  In  Swan  v.  The 
North  Britiih  Auitralcuia/n  Company,  32  Law  J.  Bep.  (V.B.) 
Exch.  272,  the  Lord  Chief  Justice  Cockburo  was  disposed  to 
think  that,  technically  looked  at,  the  matter  stood  thus  : — 
'The  customer,'  said  his  lordship,  'would  be  entitled  to 
recover  from  the  banker  the  amount  paid  on  the  cheque,  the 
banker  having  no  voucher  to  justify  the  payment.  The 
banker,  on  the  other  hand,  would  be  entitled  to  recover 
against  the  customer  for  the  loss  sustained  through  the 
negligence  of  the  latter.  Possibly,  to  prevent  circuity  of 
action,  the  right  of  the  banker  to  immunity  in  respect  of 
the  loss  so  brought  about,  would  affurd  hun  a  defence  in  an 
action  by  the  customer  to  recover  the  amount.'  But  it  seemx 
to  us  that  too  wide  a  scope  has  been  thus  given  to  the  case 
of  Young  V.  Grote.  It  ia  to  be  particularly  noted  that  it 
was  the  clerk,  the  agent  of  the  plaintiff,  not  a  mere  stranger, 
who  committed  the  fraud.  Thus  Lord  Chief  Justice  Erie 
said,  in  £x  parte  Svsan,  30  Law  J.  Kep.  (ir.8.)  C.P.  117,  '  It 
was  his  n^ligence,  by  hie  agent,  that  enabled  the  fraudulent 
holder  to  cheat  the  banker.'  The  authority  of  this  case 
cannot,  therefore,  be  depended  upon  as  conclusive  of  any 
case  in  whicb  the  drawer  of  the  cheque  has,  by  leaving 
an  open  space  before  or  after  word  and  figure,  facilitated 
a  forgery,  and  where  the  fraud  has  been  accomplished  by  a 
stranger.  Nor  does  the  old  ease  of  UaU  v.  Fuller,  6  B.  &  C. 
750,  aiford  much  help,  for  there  the  drawer  was  guilty  of  no. 
neglifjence  at  all,  and  the  forger  had  expunged  both  words 
and  figures  by  some  chemical  process,  and  substituted  other 
words  and  figures  in  their  place. 

Uur  Courts  have  often  been  glsd  to  turn  for  assistance  to 
the  American  Courts,  especially  in  such  matters  as  the  law 
afiecting  mercantile  instruoients,  not  only  because  the 
American  Courts  have,  as  a  rule,  displayed  much  acuteness 


therein,  but  also  because  there  is  a  well-grounded  aversion 
to  anything  like  a  divergence  of  law  concerning  documents 
which  are  regarded  as  constitnting  international  corrency . 
But  the  American  Courts  ofiiar  more  embsnaasment  thu 
assistance.  They  have  often  considersd  the  point,  but  the 
oonolusi'<ns  rsaebed  are  of  a  oontradictory  character. 

The  can  of  Worrail  v.  Qheen,  39  Penn.  888,  was  a  caw  o{ 
a  printed  form  of  a  promissory  note,  filled  up  by  the  maker, 
and  then  endorsed  for  his  accommodation  by  the  defendant, 
and  then  altered  by  the  maker  to  a  larger  sum  by  takisg 
advantage  of  some  vacant  space  left  in  the  form.  The  fiaod 
was  so  well  executed  that  the  appearance  of  the  note  was 
not  such  as  to  excite  the  suspicion  of  a  man  in  ordinsiy 
business,  except,  on  inspection,  a  difierenoe  in  the  colour  of 
the  ink  might  be  perceived.  The  Court  said  :  '  If  the  sum 
had  been  left  entirely  blank,  the  inference  would  have  been 
that  the  parties  aatborised  the  holder  to  act  as  their  agent 
in  filling  it  in,  and  they  woold  have  been  bound  iccord- 
ingly.  But  where  a  sum  is  actoally  written,  we  can  mtkt 
no  suoh  inference  from  the  ttut  that  there  ia  room  to  write 
more.  This  fact  shows  careleasnesa ;  but  it  was  not  tbe 
carelesanrss  of  the  endorser,  but  the  forgery  of  the  maker, 
that  was  the  proximate  cause  that  misled  the  holder.  Anil 
we  know  not  how  we  can  say  that  a  man  can  be  chargeable 
with  a  contract  because  he  did  not  use  proper  precautions 
in  guanling  against  forgery  in  any  of  the  thousand  ionns  it 
may  take.  We  know  of  no  saving  purchasers  of  negotiaUt 
paper  from  the  necessity  and  the  consequences  of  relyingon 
the  chanteter  of  the  man  they  bay  it  from,  if  they  do  not 
take  the  trouble  of  inquiring  of  the  original  parties.' 

In  Wade  v.  Withington,  1  Allen,  661,  the  note  had  bees 
fraudulently  altered,  after  it  was  signed  and  delivered,  b; 
the  addition  of  the  words  '  and  fifty,'  so  as  to  make  it  appear 
to  be  a  note  for  160,  instead  of  for  100  dollars.  The  plain- 
tiff's  counsel  contended  that,  if  the  alteration  in  the  note 
was  such  that  it  could  not  be  detected  on  a  careful  acnitinj, 
it  would  not  be  a  defence  in  the  hands  of  the  plaintiff^  who 
was  an  endoiaer  for  a  valuable  consideration.  The  Conrt 
said :  '  We  do  not  nodentand  such  to  be  the  rule  of  law. 
On  the  contrary,  the  well-settled  doctrine  is,  that  a  material 
alteration  in  a  bill  or  note,  after  its  execution  and  deUvery 
to  the  payee,  or  after  its  endorsement,  vitiates  the  instni- 
ment  except  as  against  parties  consenting  to  the  alteration. 
This  doctnne  rests  on  the  principle  that  parties  can  be  held 
liable  only  on  their  contracts  as  originally  made  and  entered 
into  by  tliem.  The  identity  of  the  instrument  with  that 
which  was  executed  by  the  defendant  is  an  essential  element 
in  every  action  upon  a  written  contract,  from  which  his 
assent  to  its  terms  may  be  fairly  presumed.  If  this  i< 
changed  by  a  material  alteration  without  the  privity  of  the 
party  liable  upon  it,  it  ceases  to  be  hu  contract.  .  . 
The  law,  in  giving  peculiar  sanction  to  negotiable  paper  in 
order  to  procure  its  free  circulation  and  to  protect  bona-fiU 
holders  for  value  who  receive  it  before  its  maturity,  doei 
not  go  to  the  extent  <^  holding  a  party  liable  on  a  contiact 
into  which  he  never  entered,  and  to  wbich  he  has  not  given 
hix  assent.'  After  citing  Young  v.  Orote,  and  Putnam  v. 
Sullivan,  4  Mass.  45,  as  being  cases  where  partiea  have  l)een 
held  liable  on  a  negotiable  cheque  and  note  fraadolentl; 
filled  op  and  put  in  circulation  oy  their  agents,  to  whom 
they  were  entrusted  with  the  signatures  In  blank,  the  Court 
said  :  '  But  they  rest  ou  a  very  different  principle  from  that 
applicable  to  notes  and  bills  which  have  been  frandakntly 
altered,  and  in  material  particuhars,  by  third  persons,  holding 
no  relation  of  agency  to  the  parties,  and  after  they  hare 
been  executed  and  d^ivMed  as  binding  ountracts.  In  such 
oases,  the  parties  to  the  note  have  a  right  to  say  that  it  wu 
not  the  contract  into  which  they  enter«d.' 

In  the  case  of  HolmcM  v.  Tnmper,  22  Mich.  431,  7  Am. 
Rep.  661,  the  payee  of  a  note  inserted  'ten  per  cent'  in  a 
blank  space  after  the  words  'with  interest  at.'  The  plain- 
tiff was  a  bona-Jide  holder  for  value.  The  Court  laid : 
'  Upon  principle  and  the  weight  of  authority,  we  think  the 
liability  of  the  maker  upon  the  note,  as  altered,  canuol  be 
maintained.  The  general  principle  that  "  where  one  or  two 
innocent  parties  must  so&r,"  *&,  is  mainly  confined  to 
cases  where  the  third  person,  whose  act  or  default  ha» 
occasioned  the  loss,  has  been  in  some  sense  or  to  aome 
extent  the  agent  of  the  party  who  is  made  to  sustain  the 
loss,  or,  when  the  latter,  by  his  acta  or  neghgaoe.  baa 
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authorised  the  other  party  to  consider  him  as  such.  .  .  . 
Hie  note  in  this  case  being  a  complete  legal  instrument  when 
issued,  to  hold  him  bound  by  the  contract,  as  altered  by  the 
forgery,  involves  the  idea  that  the  person  committing  the 
forgery  was  his  agent  in  committing  it  (a  ludicrous  absur- 
dity),  or  at  least  that  he  bad  authorised  innocent  third 
parties  so  to  treat  him.  ...  By  the  maker's  awkward- 
ness or  negligence  his  note  was  issued  by  him  in  a  shape 
which  rendered  it  somewhat  easier  for  another  person  to  com- 
mit a  otime.  .  .  .  Bat  how  such  a  crime,  whether  committed 
in  tlus  or  in  any  other  way,  ooukl  create  a  contract  on  the 
part  of  the  maker,  we  confess  onrwlves  unable  to  compre- 
hend.' Other  oases,  such  as  Wait  v.  Pomeroy,  20  Mich.  429, 
4  Am.  Bep.  896,  and  Ooodman  v.  Sattmem,  4  N.  U.  466, 
■eem  to  bear  out  the  same  doctrines.  All  these  American 
cases  are  cited  and  explained  in  the  A  Ibani)  Late  JounuU  of 
October  24  in  a  letter  ciimmenting  on  a  recent  decision  of  the 
Supreme  Court  of  Pennsylvania,  which  seems  to  set  them 
all  at  defiance.  This  case  is  Oarrard  v.  ffaddm,  decided  in 
1R70,  and  reported  in  67  Penn.  82  (aC,  6  Am.  Rep.  412). 
There  the  doFendant  signed  a  printed  note,  leaving  a  blank 
space  between  the  written  words  'one  hundred'  and  the 
printed  word  '  dollars,'  and  delivered  it  to  the  payee,  who, 
taking  advantage  of  the  vacant  space,  inserted  the  words 
'and  fifty,'  and  then  sold  the  note  to  the  plaintiff',  a  bona- 
fide  holcier.  By  inspection  of  the  note  the  most  skilled 
expert  would  have  failed  to  detect  any  alteration  in  its 
make.  Iltere  was  no  difference  in  the  handwriting  between 
the  words  added  and  those  which  preceded  them,  no  dififor- 
enee  in  the  ink,  and  no  crowding  of  words,  to  put  the  most 
careful  man  on  inquiry,  or  to  raise  a  suspioion  that  all  waa 
not  right.  The  Court  said  that  this  was  one  of  the  cases  in 
which  it  is  a  maxim  '  that,  where  one  of  two  innocent  persons 
must  suffer,  he  shall  suffer  who,  by  his  own  acta,  occasioned 
the  confidence  and  the  loss.'  '  If  one,  by  acts,  as  silence  or 
negligence,  misleads  another,  or  in  any  manner  affeots  a 
transaction  whereby  an  innocent  person  suffers  a  loss,  the 
hlameable  party  must  bear  it.'  The  Court  also  cited  Tonng 
T.  Orote,  and '  Byles  on  Bills,'  and  gave  iudgment  for  tlie 
plaintiff.  It  appears,  therefore,  that  in  the  United  States 
the  question  is  as  much  in  tmbibui  oa  it  is  in  England. — Law 
Journal. 


RECENT  DECISION& 


COURT  OF  NISI  PRIUS,  WESTMINSTER. 
(Before  Mr.  Justice  Millok  and  a  Common  Jmy.) 

OaitUmen  Siden. 
BOBTON  V.  Walkxb. 

Friday,  20th  November. — This  case  raised  the  question 
what,  in  sporting  phraseology,  is  meant  by  a  "  gentleman 
rider." 

Mr.  liord  appeared  for  fbe  plaintiff;  Mr.  Wrenfordsley 
for  the  defendant. 

It  was  an  interpleader  issue  directed  to  try  the  right  to 
the  Welter  Stakes,  which  were  raced  for  at  the  last  Wye 
races.  It  had  been  arranged  that  these  races  were  to  be 
subject  to  the  Newmarket  rules  aa  regarded  "  flat  races," 
and  to  the  Grand  National  rules  in  the  case  of  hurdle  races 
or  steeple-chases.  The  race  in  question  was  a  flat  race. 
By  the  Newmarket  rules,  a  hone  which  haa  already  won  a 
race  shall,  if  entered  in  a  subsequent  raoe^  carry  seven 
additional  pounds.  Another  rule  provides  that  a  professional 
rider  shall  carry  6  lb.  more  than  a  gentleman  rider ;  but  the 
mice  are  silent  as  to  what  qualincations  are  neoeasaiy  to 
oonstitate  a  "gentleman  rider."  Mr.  Burton,  an  owner 
of  racehorses,  owned  a  horse  named  Par  Exoellenoe,  which 
came  in  first  in  the  race  for  the  Welter  Stakes  at  Wye,  in 
Kent,  last  Easter.  Mr.  Walker's  horse,  named  Industrious, 
came  in  second.  Mr.  Walker,  however,  contended  that  he 
was  entitled  to  the  stakes  on  the  ground  that  the  rider  of 
Par  Bzoellence  was  a  professional  rider,  and  did  not  carry 
the  additional  6  lb.  The  question,  therefore,  to  b« 
determined  was  whether  Mr.  Bambridge,  who  rode  Par 
Sxoellsooe,  waa  a  "gentleman  rider."  Mr.  Burton  and  Mr. 
Mnmford  <who  is  a  trainer  of  racehorses)  were  called,  and 
they  statea  that  it  waa  well  undentood  in  the  racing  world 


that  a  "gentleman  rider"  meant  a  rider  who  rode  without 
pay.  Mr.  Bambridge,  who  is  the-son  of  a  large  farmer  of 
Harlow,  in  Essex,  and  who  assists  his  father  in  the  manage- 
ment of  the  farm,  was  callrd.  Mr  Bambridge,  whose 
demeanour  and  appearance  were  unimpeachable,  said  that  he 
was  not  paid  tor  riding  on  the  occasion  in  question,  and, 
indeed,  never  was  '  paid  for  riding.  At  the  olose  of  the 
plaintLGTs  case, 

Mr.  Wrenforddey  said  that,  after  the  evidence  which 
had  been  given,  he  could  not  contend  that  Mr.  Bambridge 
was  not  a  "  gentleman  rider." 

Verdict  for  the  plaintiff. 


COMMON  LAW. 

(ftom  the  SoUeitorif  JmtmdL') 

Leaie—  Covenant — Subletting. 

Tbkloab  v.  Biooa,  Ex.  22  W.  B.  842,  L.  R.  9  Ex.  161. 

In  a  lease  by  the  defendant  to  the  plaintiff,  the  plaintiff 
covenanted  not  to  assign  without  the  defendant's  consent  in 
writing,  "  such  consent  not  being  arbitrarily  withheld."  So 
far  there  could  hardly  be  a  doubt  that  the  words  aa  to  the 
withholding  of  consent  were  merely  a  qualification  on  the 
preceding  words  ;  the  lessee  would  not  assign  without  con- 
sent, pronded  the  refusal  of  consent  were  not  arbitrary; 
if  consent  were  arbitrarily  refused,  and  he  assigned,  he 
would  have  committed  no  breach  of  the  covenant.  But 
neither  the  form  of  the  words,  cor  the  context,  fikvoured  the 
oonstruction  of  them  as  a  covenant  by  the  lessor  not  to  with> 
hold  consent  arbitrarily.  But  in  the  power  of  re  entry  the 
form  of  expression  was  changed  ;  the  power  waa  to  re  enter 
on  the  lessee's  assigning  without  the  lessor's  consent ;  "  but 
such  consent  is  not  to  be  arbitrarily  withheld."  It  must 
always  remain  doubtful  what  the  parties  meant  to  express 
by  these  words.  Their  form  favours  one  view,  their  position 
and  context  another.  It  is  enough  to  say  that,  though  they 
are  sufficient  to  limit  the  power  of  re  entxy,  they  are,  at  any 
rate,  not  sufficiently  clear  to  create  a  covenant,  and  in  an 
action  by  the  lessee  ai>aioiit  the  lessor,  for  arbitrarily  with- 
holding his  assent,  the  Court  arrived  at  that  conclusion. 
Amphlett,  B.,  seems  to  have  thought  that  the  words  could 
not  by  possibility  have  a  double  function,  that  of  a  proviso, 
and  idso  that  of  a  covenant ;  but  it  is  not  clear  that  there 
is  any  such  impossibility;  cases  may  be  easily  oonoeived  in 
which  similar  words  would  probably  be  so  interpreted.  The 
maxim  in  diiitii  mtatmum  seems  to  ns  a  better  ground  of 
decision.  But  it  is  important  also  to  know  what  construc- 
tion will,  in  such  a  connection,  be  pot  upon  the  words 
"arbitrarily  withholding  consent ;"  and  although  Amphlett, 
B.,  expresses  doubt,  Edly,  C.B.,  and  Pollock,  B.,  appear  to 
have  satisfied  themselves  upon  it.  "Arbitrary"  signifies 
"wilful ;"  it  is,  therefore,  opposed  to  "  reasonable, '  and 
signifies  groundless,  or,  at  least,  without  such  grounds  as  a 
reasonable  man  would  act  upon  ;  but  there  is  nothing  in  the 
context  to  restrict  the  grounds  to  any  particular  class  or 
description — nothing  certainly  to  exclude  consideration  of 
the  lessor's  own  general  pecuniary  interest  (which  was  the 
case  here),  nor  anything  to  exclude  grounds  which  (as  was, 
perhaps,  also  the  oase  here)  would,  under  the  circumstances, 
prevent  him  from  giving  his  consent  to  any  assignment. 


•       ADMISSION  OF  ATTORNEY. 

Mr.  James  Moriarty,  of  Mallow,  haa  this  week  been 
admitted  an  Attorney  and  ijolidtor  of  Her  Majesty's  Courts 
of  Law  and  Equity  in  Ireland.  Mr.  Moriarty  is  son  of 
John  Moriarty,  Esq.,  Solicitor,  of  Mallow,  and  obtained  a 
high  place,  on  (^tingnished  answering,  at  the  late  Final 
Examination. 


BEVIEWS. 


Prmeifltt  of  Conveyancing:  an  Eleneniary  Work  for  tiM 

UM  of  SUidenU.     By   Hkhbt   C.   Oiami,   of  Lincoln's 

Inn,  Barristerat-Iiaw.    Ix>ndon  :  SteTens  and  Haynee, 

Law  Publisher^  Bell  Yard,  Temple-bar.     1874. 

Thulb  are  several  elementary  hooks  on  Conveyancing  for 

the  ose  of  beginners  in  the  sabiect.    "Stephens'  Black- 
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■tone,"  and  the  treatise  of  Mr.  Joehua  Williams,  of  course, 
are  of  necessity ;  but,  even  after  reading  them,  the  student 
is  obliged  to  go  to  some  other  work  for  that  practical  know- 
ledge without  which  his  scientific  and  historical  knowledge 
is  useless ;  while  many  persons  in  practice  find  it  neces- 
sary to  refer  to  elementary  works  for  pract|f»l  knowledge, 
who  have  a  Philistine's  disregard  for  mere  historical  learn- 
ing. To  these  we  can  confidently  recommend  Mr.  Deane's 
work  on  the  "  Principles  of  Convejrancing."  It  is  not  ex- 
haustive, and  does  not  pretend  to  go  fully  into  the  laws  of 
trusts,  powers,  or  remainders,  but  it  fully  explains  the 
several  different  legal  and  equitable  estates  in  land  and  the 
tenure  of  land,  and  the  modes  of  alienation  nsed  in  convey- 
ances inter  vivot  and  by  wilL  It  also  fully  explains  the 
meaning  and  value  of  the  several  parts  of  the  conveyances, 
the  covenants,  conditions,  provisoes,  exceptions,  and  re- 
servations, habendams,  and  the  proper  form  of  recitals, 
Ac,  &0. —  a  point  frequently  neglected  in  other  and  more 
pretentions  treatises. 

It  contains  excellent  chapters  on  purchase  deeds,  leases, 
mortgages,  settlements,  and  wills;  and,  in  addition,  Mr. 
Deane  treats  of  conditioDs  of  sale  most  fully  and  clearly. 
This  latter  is  a  matter  for  which  the  conveyancer  had 
hitherto  to  refer  to  Davidson  or  Prideaux,  as  the  elemen- 
tary books  usually  ignore  them.  The  later  cases  and  the 
statutes  of  the  last  session  have,  of  coarse,  been  noticed,  and 
their  effects  explained ;  but  we  take  the  liberty  of  disputing 
the  statements  of  Mr.  Deane  as  the  effect  of  the  Vendor 
and  Purchasers'  Act,  1874,  as  to  the  right  of  tacking  and 
consolidating  securities  (p)i.  270-271),  and  he  does  not  seem 
to  have  considered  the  question  as  to  the  person  in  whom 
the  legal  estate  remains  under  the  Act  of  last  session, 
•nabling  personal  reprsKentatives  of  a  mortgagee  to  reconvey, 
instead  of  the  beir  as  formerly.  The  proviaions  of  the  Mar- 
ried Womens'  Property  Acts,  are,  however,  well  explained. 

The  book  is  not  so  complete,  from  a  scientific  point  of 
▼iew,  as  Burton's  Compendium,  or  so  full,  historically,  as 
Blackstone's  volume  on  Real  Property,  but  is  more  practi- 
cally useful ;  and,  from  the  explanation  given  of  the  statu- 
tory enactments  of  late  years,  and  the  readings  on  the/omu 
of  the  various  parts  of  wills,  deeds,  &c.,  it  seems  essentially 
the  book  for  young  conveyancers,  and  will,  probably,  in 
many  cases,  suppbint  Williams.  It  is,  in  fact,  a  modem 
adaptation  of  Mr.  Watkin's  book  on  conveyancing,  and  is 
fully  equal  to  its  prototype. 


A  Praetieal  Treatite  on  Soliciton'  Book-ktepitig  by  DovbU 
Entry;  with  Daeriptiom  and  Pomu  of  the  StDtral  Boole* 
amd  &camplt»  of  thiir  Working,  leith  full  Iiutruetioiu  for 
Posting,  BcUaneing,  <£c.  By  Robebt  Hinbt  Kichardson, 
Associate  of  the  Society  of  Accountants  in  England,  Law 
Accountant  and  Auditor.  London  :  Published  and  Sold 
by  the  Author,  Bavenscourt  Park,  Hammersmith  ;  Beeves 
and  Turner,  100,  Chancery-lane,  W.G.     1874. 

SouoiToBB  are  generally  understood  to  be  poor  accoantanti^ 
and  this  circumstance  has  caused  the  necessity  for  the  in- 
troduction of  professional  accountants  in  Bankruptcy  and 
other  \6giH  matters — a  fact  which  has  caused  considerable 
annoyance  and  jealousy  among  the  members  of  the  pro- 
fession in  England .  But  when  an  accountant  comes  forward 
to  assist  solicitors  in  the  management  of  their  own  account- 
books,  his  services  deserve  acknowledgment.  In  the  pressing 
nature  of  his  business  and  attention  to  his  clients  affairs, 
the  solicitor  often  neglects  that  important  part  of  his  own 
interests  which  concerns  the  proper  keeping  the  account 
of  bis  own  outlays  and  rendering  of  his  bills  of  costs. 
From  this  neglect  solicitors  often  lose  much  money, 
and  are,  at  all  events,  kept  out  of  their  lawful  rewards 
much  longer  than  is  necessary.  To  remedy  this  state  of 
affairs,  Mr.  Richardson  has  compiled  his  practical  treatise 
on  Solicitors'  Book-keeping;  and  it  presents,  in  a  concise 
form,  all  necessary  instructions  and  forms  for  keeping  the 
usual  solicitors'  accounts.  Mr.  Richardson  recommends 
the  system  of  doable  entry,  and  has  adapted  his  book  to  it, 
giving  instructions  for  the  nse  of  the  various  books  neces- 
sary, such  as  entry  book,  attendance  book,  disbursement 


leg«r,  draft  bill  book,  and  costs  account,  and  for  balancing 
and  closing  the  same,  and  for  preparing  profit  and  loss 
account,  and  a  balance  sheet.  Mr.  Kicfaanlson's  forms  are 
perfectly  full  and  dear,  and  his  method,  while  sufficiently 
expansive  to  meet  the  requirements  of  any  office,  is  leas 
complicated  than  that  of  Mr.  Kain. 


BOOKS   KECEI7ED. 


We  have  received  the  following  books  for  review  : — 

The  Jwriedietion  and  Practice  of  the  Supreme  Court  of 
Judicature  and  of  the  Divitional  Cowrts,  wider  the 
Supreme  Court  of  Judicatwrt  dct;  with  an  Appendix  »f 
Forme,  Sulee,  and  Seffulationt.  By  Hdbibt  Atokboobk, 
Solicitor.  London :  Wildy  and  Sons,  Lincoln's  Inn 
Archway.     1874. 

A  Ooneiie  Treatite  on  Poaen.  By  GaoBaa  Fabwill,  B.A, 
of  Lincoln's  Inn,  Barrister-at-Law.  London :  Stevens 
and  Sons,  119,  Chancery-lane.    1874. 

A  New  Law  JHaimary  and  InetUute  of  the  Whole  Lav,  for 
the  ute  of  Student!,  the  Legal  Profeetion,  and  the  Public. 
By  Abohibald  Brown,  of  the  Middle  Temple,  Barrister- 
at-Law,  M.A  Edin.  and  Oxon.,  and  B.C.L.  Oxon.; 
Author  of  "  The  Rule  of  the  Law  of  Fixtures,"  and 
"An  Epitome  and  Analysis  of  Savigny's  Treatise  on 
Obligations  in  Roman  Law."  London  :  Stevens  and 
Haynes,  Law  Publishers,  Bell-yard,  Temple-bar.  _  1874. 

A  XagiMerial  and  Police  Owide:  being  the  StatMte  Lam, 
mth  Note*  and  References  to  the  most  Jieeently  Decided 
Oases,  relating  to  the  Procedure,  Jwritdietion,  and  Dutits 
of  Magistrates  and  PoUee  Authorities;  with  am  Introduc- 
tiot^  shoving  the  Oeneral  Procedure  before  Magittrales 
both  in  Indictable  and  Summary  Matters,  and  a  Copious 
Index.  By  Hehbt  C.  Gbbinwood,  Stipendiary  Magis- 
trate for  the  District  of  the  Staffordshire  Potteries,  and 
TlHPLl  C.  Mabtih,  of  the  Southwark  Police  Court. 
London :  Stevens  and  Haynes,  Law  Publishers,  Bell- 
yard,  Temple-bar.     1874. 

CasseWs  Family  Magazine  for  December,  1 874,     London : 

Cassell  Potter  and  Gralpin. 
Cassdl's  illustrated  History  of  the  United  States  of  America. 

London  :  Cassell  Fetter  and  Galpin. 


Pms. — We  have  received  sundry  specimens  of  pens 
manufactured  by  Messrs.  Macniven  and  Cameron,  and  we 
confess,  that  althoagb,  like  most  persons  obliged  to  write 
much  and  write  tust,  we  generally  use  qaUl  pens,  the 
steel  pens  sent  us  by  these  gentlemen  are  the  best  we  have 
seen.  The  "  Hindoo  "  pen  has  a  broad  flat  point,  and  is 
suitable  for  engrossing,  while  the  "Owl"  pen  has  ail  the 
facility  of  the  quill,  with  the  cheapness,  cleanlineas,  aod 
endurance  of  the  steel.  Oar  readers  can  obtain  an  assorted 
box,  and  thus  please  themselves. 


COKKESPONDENCE. 


IVe  throw  open  the  colamna  of  this  Journal  most  willingly  for  the 
dlsensslou  of  subjects  of  interest  to  the  Profession;  bat  It  moat  be 
andentood  that  we  do  not  neceiasrUjr  sgree  with  all  the  opinions 
azpreased  by  our  correspondents. 

Letten  and  eommunieatimu  intended/or  jmbUcation  and  addrefd 
lo  Thz  Eorroa,  ii,  Vpper  aaekvtUe-ilrett,  DubSin,  muit  te  itulkenlteaiti 
in  the  name  of  the  mriler,  not  nwewarMy  /or  pubUcaHon,  but  at  a 
fuarantee  <if  Qood  faith. 


A  DISCREPANCY. 

TO  TBI  BDITOB  of  THX  IRISH  LAW  TUflS. 

Sib, — Permit  me  to  draw  your  attention  to  an  apparent 
discrepancy  in  the  statutes  of  last  session. 

By  the  Friendly  Societies  Act  (37  ft  38  Vic,  cap.  42),  it 
is  provided  that  disputes  thereunder  may  be  heard  and 
determined  by  the  Court  (i.  e.,  the  Civil  BUI  Court),  by  the 
Registrar,  or  by   arbitration.     By  the  dStb  section  such 
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determination  shall  be  final — "  Provided  atwaya  that  the 
arbitrators,  or  the  R^istrar,  or  the  Court,  as  the  case  may 
be,  may  at  the  request  of  either  party  state  a  case  for  the 
opinion  of  (Ae  Supreme  Court  of  Judicature  on  any  question 
of  law,  &0." 

As  there  is  no  Court  of  Judicature  tot  Ireland,  and  the 
m>eration  of   the  Act  establishing   such    a   tribunal    for 
England  has  been  postponed  till  November,  1876,  it  would 
appear  that  this  section  must  remain  nugatory, 
fours  respectfully, 

HOBAOa  WlLSOH. 

Balltmosit,  gSrd  November,  1874. 

[Mr.  Wilson  p<nnts  out  a  very  important  blot  in  the 
statute  to  which  be  refers.  Should  any  case  arise  under  it, 
no  doubt  the  profession  will  attempt  to  raise  the  question 
by  appeal  to  the  usual  Court  of  Appeal  for  Civil  Bills,  viz., 
the  Assize  Court ;  hot  it  would  seem  from  the  wording  of 
the  86th  section  that  there  can  be  no  appeal  until  a  oonrt 
answering  to  the  Court  of  Appeal  therein  appointed,  i.  e., 
the  Supreme  Court  of  Judicature,  shall  be  established  in 
Ireland.  This  may  or  may  not  be  next  year,  but  its 
operation  in  any  case  would  be  probably  postponed  until 
Jaouaiy,  1876,  or  perhaps  November,  1876. — Ed.  I.  L.  T. 
&  S.  J.] 


COVET   PAPEE8. 


SITPEBIOB  COURTS  OF  COMMON  LAW. 


Liel  of  Dayt  to  Plead,  and  Mark  Judgment. 
DECEMBER,  1874. 


Plaint  Served  on 

Filed  not 
UterthAn 

Last  Day 
to  Plead 

Entitled  to 
Judgment 

Tuesday, 

..    I 

Dec 

10  Dea 

ijDec 

i6DeeL 

Wednesday, 

..   a 

^ 

"     » 

16    .. 

'7    " 

TlmndaT, 

••    3 

tt 

»    » 

'1    " 

i4    „ 

Friday, 

•■    ♦ 

14     n 

li    » 

19    „ 

Saturday, 

••    5 

t> 

«5    « 

•9    » 

at    „ 

Monday. 

::  \ 

16    « 

ai    „ 

aa    „ 

Tuesday, 

«7    « 

aa    „ 

as    - 

Wednesday, 

••    9 

iB    „ 

as    n 

a4    H 

Thuraday, 

..  lo 

19      n 

a4    „ 

4Jsn.-75 

Friday. 

..  II 

n 

21         M 

♦  Jan.'7$ 

I  : 

Saturday, 

..  la 

»i 

M     n 

5      n 

SL^S^y- 

..  «4 

23     M 

6    „ 

I  : 

Tuesday, 

..  IS 

M      n 

0    „ 

Wednesday, 

..  i6 

4J«L*75 

9  ,. 

Thursday, 

••  '7 

I  ;: 

9     .. 

'I  > 

Friday, 

..  iS 

II     1, 

la    „ 

Saturday, 

..  19 

n 

7  .. 

•a    „ 

13      n 

Monday, 

..  ai 

^ 

8     „ 

IS    « 

14      » 

Tneeday, 

..  aa 

9    » 

14      n 

IS      » 

Wedneaday, 

..  aj 

II      n 

>;   » 

16      „ 

Thanday, 

..  a* 

:a    „ 

■6    „ 

18      „ 

•Friday, 
•Saturday, 

::% 

n    i 

•Monday, 

..  as 

"   ! 

■*        •! 

16  „ 

18      „ 

Tueaday, 

..  39 

w  I 

•Wednesday, 

so 

•Thursday, 

..  31 

n  ' 

■  Days  marked  (•)  are  Holidays  pursuant  to  the  Statute. 


MICHAELMAS  VACATION— CHAMBER 
SITTINGS. 

The  following  is  the  list  of  chamber  sittings  as  arranged: — 

Friday,  27th   November   (this   day)   and    Tuesday,  Ist 
December — Judge  O'Brien. 

Friday,  4th  December,  and  Tuesday,  8th— Judge  Keogh. 

Friday,   11th,    and    Tuesday,  16tb    December — Baron 
Fitzgerald. 

Friday,  18tb,    and    Tuesday,  22nd    December— Judge 
Fitxgsratd. 

Tnuaday,  6tb,   and  Friday,  8th  Jannaiy,' 1876 — Judge 
Monis 


LANDED  ESTATES'  COURT. 

SittingB  for  next  Week  so  Car  as  same  are*appointed. 

Before  the  Hon.  Judos  Flahaoah. 

MONDA  7. 

In  Chavbbr. — J.  L.  Beaaley,  allocation. — W.  Cox  and 
others,  do. — J.  A.  Gandon,  payment. 

In  CO0BT. — J.  O.  Evans,  judgment. — G.  E.  Hamilton, 
do.  —St.  George,  do. — ^A.  Brennan,  do. — ^T.  Bell,  from  17th. — 
M.  W.  Knox,  objection. — W.  O'Brien,  from  28rd.— Ad. 
ministratrix  Quinn,  from  26th. 

Before  Exambiib  (Mr.  Dobbs). 
C.  P.  Archer,  rental 


TUESDA  r. 

Im  Chamber. — C.  T.  Campion,  amend  order. — W.  J. 
Graham,  for  carriage. — Right  Hon.  F.  French,  proposal. — 
C.  Niddrie,  alluoation. — Tmstees  M'Donnell,  do. — Exe- 
cutrix Bae,  ditto. 

In  Coubt. — N.  E.   Abbott,   schedule.— M.  Mullaokey, 

for  carriage C.   J.   Henry,  disallow  cause. — ^W.   Blair, 

objection. 


YfBDNESDAY. 

In  Chambib. — J.  H.  E  Ridley,  payment 

In  ConBT. — S.  Butcher  and  others,  final  sobedule. — Jamea 
M'Nally,  do.— Rev.  W.  Gorman,  do.— F.  Beatty,  ditto. 

Before  Ezaminib  (Mr.  M'Donnell). 

A.   D.  M'Gus^,   for  deeds. — E.    Purdon  and  othera, 
rental. — Trustee  Jones,  from  23rd. — J.  M'Carthy,  r«ital. 


TBURSDA  7. 
In  ChaHBBB. — Trustee  O'Brien,  objections. 
Ih  Coubt.— C.  Blake,  re-entered  notice. 


FRIDAY. 

8ALB8  AT  12   O'OLOOK. 

Tbustbes  Campbill. — 1  lot. 

H.  V.  Sampbt.— 1  lot. 

L.  PiM.— 1  lot 

J.  A.  Gahdon. — 4  lots. 

C.  Wilson.— 11  lots. 

Before  EXAMtNUt  (Mr.  M'Donnell). 
Administratrix  Fitzsimon,  rental 


LANDED  ESTATES  COURT. 


Nov.  18th.- 


8  ALBS 

-Brfore  the  Hon.  Judob  FlaNAOAN. 


County  of  Mato. — Estate  of  John  Nolan  Ferrmll,  owner 
and  petitioner. 

Lot  1. — Fart  of  the  lands  of  Ballyinangan,  containing 
179a.  2r.  32p.,  statute  measure,  held  in  fee ;  net  auniuil 
rental  £175  ISs.     Sale  adjourned. 

Lot  2.-  Part  of  the  same  lands,  containing  62a.  2r.  19p., 
held  in  fee  ;  net  yearly  rental  £48  Is.  2d.    &kle  adjourned. 

Lot  8. — 'The  sale  was  also  adjourned,  there  being  no  bid. 

Lut  4. — Fee-farm  rent  of  £63  88.,  created  by  de«l  issuing 
out  of  the  lands  of  Tawneclough,  containing  212a.  Or.  lip., 
held  in  fee.     Sold  in  trust  for  G.  T.  Robinson  for  £1,220. 

Lot  6.— Fee  &rm  rent  of  £64  lOs.  4  id.,  secured  by  deed 
on  the  lands  >'f  Knocknagairon,  containing  138a.  ir.  9p., 
held  in  fee.  Sold  in  trust  for  Mary  C.  0.  S.  Lindeaay  for 
£1,120.    SoUdtor,  Jokn  R.  Golfer. 
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LANDED  ESTATES'  COUET. 
PETITIONS  FILED  in  the  month  of  October,  1874. 


OBJKCT  or 

DATE 

TITLB  or  MATTSB 

PKTITIOH 

GOUHTT 

FBorrr  suit 

8OUCIT0B 

£       8.      d. 

Oct     2 

Elizabeth  Lacy  Smith,  owner  and  petitioneT 

Sale 

King's  Co. 

168  16    0 
Ordnance 
valuation 

Charles  WUIiamson 

11             ft 

Marcus  M.  C.  Gage,  owner; 

C.  B.  Kwtace  andotlusrt,  petUimtn 

Sale 

Antrim 

1,888    9    8 

Jfeade^Cottes 

tJ             l» 

Samuel  Conolly,  owner ; 
John  AgneiB,  petitioner 

Sale 

Antrim 

158    0    0 
estimated 

JaknBta 

„      6 

Richard  M'Dertnott  and  others,  owners; 
Frederick  C.  Cross,  petitioner ' 

Sale 

— 

28    0    0 

Webb,  Soott,  4  S^mwr 

«          »> 

Trustee  of  Thomas    Austen    and  othara, 

owners ; 
George  M.  fTkite,  petitioner 

Sale 

Cork 

85  16    3 

Vf.  W.  BaUlMigbM. 

ft          11 

Edward  Tipping,  owner; 

Scottish  Union  Insurance  Co.,  petitioners 

Sale 

Lonth 

1,652    0    0 

A.B.Godiard 

yf       n 

Thomas  Conolly,  owner ; 
Trustee  John  dell,  petittoatr 

Sale 

Eildare 

600    0    0 

T.  T.  ifeeredg 

estimated 

11      ff 

Hubert  Treston,  owner  j 
Thomas  iValsk,  petitioner 

Sale 

Hayo 

Not  suttti 

T.  4  W.  V.  jAMokr 

«     9 

Assignees  of  Wm.  H.  Thornton,  owners; 
L.  B.  Lazarus,  petitioner 

Sale 

King's  Co. 

NotsUted 

EdmirdLeaha 

„    16 

Susan  H.  M.  Fox  and  others,  owners  and 

For  partition 

— 

— 

T.  W.  Bardmm 

„  1» 

Trtaueee  of  Lord  Fennoy,  ownen; 
John  George  JKacCartneg,  petitioner 

Sale 

•~ 

4,788    2    6 

UaeCanliji  4  Banralum 

„    20 

Joseph  W.  Pirn,  owner; 
WUliam  Galgeg,  petUioaer 

Sale 

Cork 

In  owner's  pee- 

R.  T.Btsrvtf 

session 

If      » 

Bernard  Maguire,  owner ; 
National  Bank,  petitioners 

Sale 

Wexford 

In  owner's 

Michael  LaiHn 

„   22 

James  H'C.  Johnstone,  owner; 
Rev.  Alexander  BulUck,  petitioner 

Sale 

Down 

Id  owner's  pos- 
session 

B.  4  W.  Seeds 

„    23 

William  Irwin  and  another,  ownen  and 

Sale 

Mayo 

59    0    0 

S.  P.  Sitrke 

»    M 

petitioners 
Hubert  U.  Kelly,  owner  and  petitioner 

Sale 

Roscommon 

146    6    0 

J.  B.  Concannon 

"       w 

£dward  B.  Ueeves,  owner; 
»r.  Galgeg,peliiioner 

Sale 

Cork 

152  12    9 

B.  T.  Barvey 

.,    J6 

R.P.  Redmond,  commonly  called  The  Count 
De' Raymond,  owner  and  petitioner 

Sale 

Wicklow 

477  18    0 

W.  S.  Meredith 

.,    27 

Thomas  F.  Spring,  owner; 

Sale 

Cork 

86    0    0 

E.  F.  Dovmbig 

„    29 

Samuel  Delacberoisandothan,  owners  and 

petitioners 
Andrew  Thomas  Stuart,  owner  and  peti- 

tioner 

— 

— 

297  18    4 

Crawford  4  LocHart 

„    30 

Sale 

Tyrone 

491  16  10 

Lonn/ield,  Davidson,  4 

.,   31 

Francis  Phelan,  owner  and  petitioner 

Sale 

Tipperary 

706  17    0 

William  Roche  4  Son 

TUBSDA  Y. 

COUBT  OF  BANKRUP 

rcY. 

Before  the  CouBT,  at  11  o'clock. 

Philip  Whitney 

1st  public  sitting 

BamUi<m4  Craig 

James  Hamilton 
Ellen  Whitford 

do 
do 

Cobnan 

Laurence  M.  Malet 

do 

Tjoaless 

MONDA  T. 

T.  H.  M-Cntcheon 

1st  compoeition  sitting 

Cases  4  day 

Same  matter 

Final  examination 

Tincler4Son 

Before  Chmf  Reoistbab  or  Chim  Clkrk,  at  12  o'clock. 

William  Purcell 

do 

S^-C 

S.  W.  Tomlinson 

do 

Seattan 

Samuel  Gardner 

Thomas  Sberlin, 

sen.  and  jun. 

do 
do 

Oldham  4  Eaton 
Oldham  4  Eaton 

BAKKBOnS           HATOB*  Vf  SITTIKO 

8OU0IT0B 

Michael  O'SulUran 

Prove  debts  and  vouch 

Larkin  4  Co. 

Benjamin  Norman 

.    do 

Ntilson 

Walton  &  Nolan 

do 

Larkin  4  Co. 

Joseph  Creswell 

Motion 

»i'a3k/ 

Thomas  H'Connell 

do 

Larkin  4  Co. 

James  Hegarty 

do 

Richard  Kerr 

do 

Larkin  4  Co. 

Mary  Smith 
Daniel  CuUen,jan. 

do 

Leachman 

Uazelton  and 

do 

yeilson 

do 

Bogd 

Sheppard 

E.  U.  Haccand 

Prove  char^ 
Examine  witnesses 

Seallan 

WalUce  &  Magill 

do 

Neilson 

Robert  Baiid 

Lmrkm  4  Co. 

John  Farrell 

do 

if'Govem 

Samuel  Gardner 

do 

Oldham  4  JSalon 

Richard  Boyle 

Vouch  account 

Casey  4  Clag 
Maiheies 

John  Marsden 

Audit  and  dividend 

Tatlow 

R.  H.  Collister 

Oosu 

William  Holmes 

do 

Mathews 

Joseph  Creswell 

do 

Lane 

R,  H.  Collister  ■ 

do 

Uathem 

* 

B.  M'Lenegao 

do 

Matheos 
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Before  Cbtkt  Reoibtbab  or  Chmp  CuotK,  At  12  o'olook. 


Wm.  H,  Thornton 

Prove  debts  and  voach 

WhtlanfSon 

John  Keane 

do 

Ca$m  4  Clag 
Larkin  ^  Co. 

John  Nolan 

do 

Thomas  Scott 

do 

Larkm  4  Co. 

Nathaniel  Evana 

do 

Oldham  #  £aton 

William  H.  Harris 

do 

Oldham  4  £aton 

Wm.  H.  HlUsworth 

do 

Fmilatera  Co. 
CateviClay 

Mason  and  Looby 
Charles  Owens 

do 
Vouch  account 

WBDNESDA  Y. 
Before  Cbief  Reoistbab  or  Chiev  Clibk,  at  12  o'clock. 


James  Harbison 
William  Holmes 
William  Horeland 
Daniel  Kilbride 
Nash  and  Harty 
James  Morray 


Prove  debts 
Vouch  account 
CosU 

do 

do 

do 


M'CuUy 
Uathewt 
Lyndl 
Beauchamp 
Larking  Co. 
Larkia  q  Co. 


THURSDAY. 
Before  Chibf  Rboistbab  or  CaiKr  Clibk,  at  12  o'clock. 


Patrick  Clarke 

Prove  debts 

/one* 

John  Barrett 

Reference 

Perrii  ^  Co. 

Martin  Mahony 

Prove  debts  and  vouch 

Bradley  #  Son 

Potter  &  Gillmair 

do 

Larkin  #  Co. 

Robert  Courtney 

do 

FUzgerald 

Ludlow  Berkeley 

do 

Catm^Ck^ 
Lartbt  #  Co. 

O'Reardon  and 

Vouch  account 

Murphy 

FRIDA  Y. 
Before  the  Codbt,  at  11  o'clock. 


James  Hamilton 

1st  composition  sitting 

Cobnan 

Philip  Whitney 

^0 

WiUan 

Daniel  Coffey 

1st  public  sitting 

Mara  4  Cvttm 

Francis  Flannery 

do 

Fin^atxr  4  Co. 

E.  S.  O'Beime 

do 

Fmdlater  4  Co. 

Edmnnd  O'Beime 

do 

Larkin  4  Co. 

Owen  Ljnch 

do 

Bamilton  i  f  Craig 

John  D.  Seale 

do 

namOtom- Craig 

William  Sheeban 

Final  examination 

ScaUm 

Daniel  KUbride 

do 

Btauchamp 

Uazelton  and 

do 

NaUm    "^ 

Sheppard 

West  and  Tiadall 

do 

MaOuwi 

Richard  Bell 

Prove  chai^ 

John  Tonng 

Motion 

Larkm  4  Co. 

Richard  Boyle 
<i.  &  R.  Fennson 
George  Marshall 

Audit  and  dividend 
do 

Catm  4  Clay 
Larkin  4  Co. 

do 

RecKitgkM 

William  Foxall 

do 

Oldham  4  Eaton 

John  Uogan 

do 

M'Govem 

Henry  Abbott 

do 

Larkin  4  Co. 

Mary  Leahy 

do 

Larkm  4  Co. 

Alex.  D.  Stewart 

do 

M'Govem 

James  W.  Dillon 

do 

Toomiy 

Before  Chih'  Beqibtbab  or  Cbixv  Clerk,  at  12  o'clock. 


ADJUBIOATIONS  IN  BAMEBTTFTCT. 

EUis,  Edward,  61,  South  Qreat  George's-street,  Dublin,  boot 
and  shoe  mauufsctorer.  Sittings,  Friday,  December  18, 
and  Tuesday,  January  5.     Casey  and  Clay,  solrs. 

H'Donald,  John,  Athy,  Kildare,  auctioneer  and  shopkeeper. 
Sittings,  Tuaday,  December  16,  and  Tuesday,  December 
29.    Neilson.  sofr. 

Bdlly,  Patrick,  Ballioamnck,  Longford,  shopkeeper  and  dealer 
in  flour.  Sittings,  Tuesdi^,  December  15,  and  Tuesday, 
December  29.    Bamilton  and  Craig,  sulrs. 

Scott,  Robert  Dickson,  Phsniz  Bill  House,  Island-bridge, 
Dublin,  merchant.  Sittings,  Tuesday,  December  16,  and 
Tuesday,  December  29.     Cas^  and  Clay,  solrs. 


DIVIDENBfi  IN  BANEBUFTCY. 

Brown,  Philip,  Waterford,  com,  seed,  and  tallow  merchant, 
and  commission  agent  1st  dividend,  3a.  6d.  in  the  £, 
L.  H.  Deering,  official  assignee.     Fortythe,  solr. 

Eappock,  Michael,  Navan,  Meath,  general  merchant  and  shop- 
keeper. 1st  dividend  9s.  9a.  in  the  £.  C.  H.  Jamas, 
official  assignee.    Jones,  solr. 

Lynam,  James,  Timona,  Tulsk,  Roscommon,  grazier.  1st 
dividend  8s.  6d.  in  the  £.  L.  H.  Deering,  official  as- 
signee.   MaxiveU  and  Wddon,  solrs. 


DUBLIN  STOCK  AHD  SHARE  LIST. 

NOVEMBER 

DESCRirnON  OF  STOCK 

Pn 

Sat.    Mon.  Tu©a.,WecL 

Thur 

20 

21 

23  ,  24 

25 

26 

•Paid 

—  3  p  c  Consols 

—  New  ape  Stock 

IH 

02 

qz 

92- 

— 

— 

9>tl 

9» 

9i-» 

91- 

91-J 

9'-| 

INDIA  STOCK. 

—  5  p  c  July  '80)   Trsf  ble.  at 

-  i  p  c  Oct.  '88r  Bk.  of  Ircl. 



.» 

— 

109 

— 

109 

— 

— 

— 

^ 

3« 

_ 

Vi| 

_ 

VH 

— 

25    BibemUm  Bttnkbm  Co.     .. 

591 

— 

591 

— 

15    London  Joint  aioci 

ao    London  and  Westrntntler  .. 



•78I 

% 

_ 

"L 

531 

3|  Ifmuter  Bank  (HmUed) 
JO    IfatUmat  Bank    .. 



S7H 

% 

n 

m 

n 

IS    lfati<mal<^Littrp-l(LUd) 

— 

Z5    Provinctat  Bant 

— 

V*k 

90* 

90« 

90j 

— 

lo             Do.         New 

— 

V* 

— 

lo   Soyal  Bank 

»°it 

.V>ll 

sol 

St* 

— 

IS    mion<ifLondon 

49 

— 

494 

— 

Steam. 

too   city  of  Dublin   .. 

I07J 

IO7J 

107 

— 

— 

107 

SO    DnbUadtLlTerpool  Steam 

Ship  Bonding.  Co. 

— 



— 



— 

sst 

10    Dundalk  (Limited) 

H 

— 

— 

— 

— 

— 

Hlnea. 

._ 



— 

— 

— 

-/9 

7    Mining Co.<ifIrelttnd(ttrd) 



— 

— 

7f 

— 

BUaoeliaaeoua. 

10    Alliance  A  Dab.  Cons.'  Gat 



— 

— 

— 

I0{ 

loiirH 

lo    Dublin  Tramways 



— 

Ht 



i 

2S    Ir.  C.  S.  A  01.  Building  Co. 

— . 

— 

3oi 

ito» 

SO* 

— 

O-d-7  Patriotic  Atmranc* 



— 

ic4t 

— .' 

BaUways. 

50    Belfast  and  Northern  Cos. 



70 

70 

bslTo 



loo    Dublin  and  Belfast  Junct. 

qo| 

9oi 

— 

91-J 

loo    Dublbi  and  Drogbeda 

,_ 

114 



[I4 

TOO    Dublin  and  Kingstown     .. 

— 



— 

2IO 

loo    Q(.  Southern  and  Western 

109 

!09 

— 

^ 

109^ 

83* 

100    Midland  Gt.  Western 

EU 

~ 

— 

^n 

SO    Ulster    .. 

— 

— 

— 



^1 

SO    Waterford  and  Limerick  .. 

^J-i 

— 

— 



— 

3OI    31 

Railway  Preferenoe. 

loo    Beirut  A  Ntb'n  Cos,  4  p  e 



— 

— 



_ 

— 

6i  Cork  h  Bandon,  5tl  P  c     .. 



_ 

— 

_ 

— 



100    D.  •kD.,4pcOuaraiit'dS'k 



— 

— 

97 

— 



100    Dublin  A  Meath— 1st,  Spc 

.— 

_ 

— 

W 

— 



lOO    D.,  W.,  ti  W.,  6  per  cent   .. 



-— 

— 

— 

1321 

SO    D..  W.,  *  W.,  e  p  c  (18B0) 

— 

— 

— 

— 

— 

SO       Do.           do.        (ISM) 

^ 

— 

_ 

— 

51 



lOo    at.  South'n  tL  West'n  4  p  c 

•r*i 

— 

99 

99 

— 

10    [risb  North  Western  A  t  p  c 

™ 

._ 

— 

SO    Watfd.ALimerlck,Spcrd 

— 

— 

— 

— 





SO    Do,  new  red,  18«>-72, «  p  c 

— 

— 

— 

^ 

— 

— 

SO   Da,  new  red,  1878,  IS  p  c  .. 

.» 

— 

S04 

— 



Railway  Debentnrea. 

—    Cork  and  Bandon,  4  p  e 

— 

— 

100 

— 

_ 

— 

—    Dublin  ft  Meath  4  p  c      .. 

— 

— 

— 

— 



— 

—    Do.,4ipc 

_ 

_ 

,» 

— . 

.» 



-  D.,  W.,  *  W.,  44  p  e 

—  Ot.South'n  ft  West'n,4 p c 

.. 

— 

lOOj 

-  lool 

lOOi 

— 

— 



—    Midland  Gt.  Weit'n,  4^  p  c 

— 

— 

— 

_ 

*^ 

100 

—    Waterford  ft  Central  S  p  c 

100 

— 

_ 

— 

— 

— 

—    Waterfd  ft  Limerick  4ipc 

98 

— 

— 

— 



— 

-    Do,41pe 

— 

— 

— 

I02i 

— 

*  Shares  not  fully  paid  up  are  given  In  ItaUa. 
Bank  Bate — Of  Discount— S  percent.,  I7th  November,  1874 
Of  Deposit— 8  per  cent.,  I7th  November,  1874. 
Name  Days— November  28th,  and  December  Iftth,  1874. 
Account  bays— November  SOtb,  and  December  16th,  1874. 
On  Saturdays  bnaluess  commences  at  11  80  a.ni.,  and  the  Stock 
Brokers'  Offlces  close  at  1  p.m. 


BIKTHS.  MABRIAgES.  AND  DEATHS. 

BIBTH8. 
CRAIG— November  i\,  at  13  KenllworOHKiaare,  the  wife  of  Thomas 

Crate,  Esq.,  solicitor,  of  a  son. 
FOTTRELL— November  24,  at  Mountvlew,  Glenageary,  the  wU^  of 

George  Fottrell,  junr.,  Esq.,  solicitor,  of  a  daughter. 
KENNEDY— November  24,  at  88  Lower  Leeson-itreet,  tbe  wife  o( 

George  O'Brien  Kennedy,  Esq.,  of  a  son. 
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MONEY: 


llfORTGAGES         ON        ESTATES, 
■"^     LIFE   INTERESTS,   AND   KEVEKSIONS. 

Heaan.  SALTER  A  CO.,  tamve  Urge  Fundi  sTailable  (or  Loani 

Tn  the  than  Securltlea,  to  vhlch  they  deaire  to  direct  the  attention 
Landed  Proprietor!,  SoUciton,  and  othen  requiring  Money  on 
Mortgage. 

They  alao  Invite  appUeationi  (or  Securltlea  (ram  Capltallata,  Tmateea, 
and  othera,  inalrmia  ot  iDvaatii^  Money  either  In  Large  or  Small 
Amonnta. 

41,  Lover  SackTlUe-atreet,  DuUin;  and 

11,  Fancraa-laaa,  Londrai,  E.C.  Sao 

BILLS  of  £20  to  £500,  Discounted  with  despatch, 
and  Cash  AdTanoad  on  Farmeri'  Leaees,  Gooda  In  Bond, 
Beverriona,  or  any  6ofi4  JIde  Seoority,  on  moderate  and  atrlctly 
conBdantlal  terma ,  and  MORTQAOEB  to  any  amount  negotiated  on 
beat  terma  oonalatent  irlth  aecurity,  by 

Mb.    FITZSIMONS, 
474  18,  Fleet-atreet,  Dnblin. 

£300,000  at  i^jper  Cent,  upon  Irish  Landed  Estates. 
Addreaa— 8.  PETER  BROAD,  Eaq., 
6o6  87,  Bed(ord-raw,  London,  W.C. 

TO  SOLICITORS  and  OTHERS— Mr.  Mowtaou 
BaaHAJC  la  prepared  to  make  Tempormrr  AdTanoea  on  Peraonal 
or  other  Securltlea  pending  negodationa  (or  Loana,  Balea  in  Landed 
Eatatea'  Court,  BUIaof  Coata,  to.    AppUcationa  atrlctly  oonfldentiaL 
Hr.  MOMTAO0  BRAHAM, 
6li  87,  South  Frederlck-attMt,  DabUn. 

LEGAL   EDUCATION; 

ATroRNETS*  APPREirnCES'  PRELDUNART  EXAMWATIOM. 

DR.  MORTIMER'S  Class  is  in  full  operation.    The 
following  dlatlnctiona  (Including  Snd  reeommended,  4th  and  fith 
plaoea  in  October,  let  and  8rd  In  May,  and  2nd  and  8rd  In  April,  1874) 
unebeen  obtained  by  hiapuplla:— Gold  Medal  and  £10  Prlie  (three 
*  Imea);  Sllrer  Hedal  and  U  Prlie;  Public  Commendation  nnder  the 
enchera;  l>t  place  (aeren  timea) ;  2nd  place  (aix  timea) ;  Srd  place 
even  timea);  4th  place  (fonr  timea).    During  the  laat  three  yeara 
Sa^^en  have  been  recommended  to  compete  (or  the  Prise,  and  in  all  lit 
have  paaaed.    Addreaa — 

WM.   MORTIMER,   M.A.,  LLC., 
toot  **•  York-atreet,  Dublin. 


ACCOUNTANTS: 


N. 


PETERSON         &         SON, 

PUBUC  ACCOUirrANTS,  AUDITORS,  AMD  EXPERTS, 
ULSTER    CHAMBERS, 
18,     PLEET-STREET,     DUBLIN. 

WANTS; 

WANTED,  by  a  Solicitor  of  considerable  and  varied 
experience,  an  AsaiaTANCT  or  Pabtnkbsrip  on  reciprocal 
terma.  Advertiaer  la  of  active  bualneaa  habita.  Seferencea  exchanged. 
Addreaa— "Ajilatanoy,''  39,  Stephen'a-green,  Eaat.  6io 

DUBLIN    AGENCY. 

TO  COUNTRY  SOLICITORS.— A  Solicitor  of 
large  experience  aa  Dublin  Agent,  having  hla  Offlcea  centrally 
aituate,  la  open  to  an  equitable  engagement  with  a  reapectable  Country 
Solicitor,  for  the  tranaaction  at  Dublin  Bualneaa.  Addroa — "Agency," 
38,  Stephen'a^preen,  Eaat.  609 

MISCELLANEOUS: 


J 


EREMIAH  D'ARC 

SCRIVENER,    LAW    STATIONER,    AND    PRINTER. 
OFFICE  -27,    BACHELORS-WALK,    DUBLIN. 


Y, 


Registry  and  Judgment  Searchei  carefully  made. 
fromptljf  attended  to. 


Cowtfry  Orders 
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J 


OHN  O'MALL 

4,    SAINT    ANDREW-STREET,    DUBLIN, 

LaIT   ASD    QgNERAt    StaTIOKKK, 

SCRIVENER,    PHINTKR,     LITHOORAPHKR.    ES'GRAVER, 

ACCOUNT-BOOK     MANUFACrrURER. 
Licensed   to  Sel'   Law  and   (loneral   Stamna. 


E     Y, 


AND 


310 


KILMARTIN      and       SON, 

SCRIVENERS    AND    LAW    STATIONERS, 

EaTABLiauxD   1887, 

»1,      KINO-STREET,      BELFAST. 


I 


R  I  S  H 


S  E  R  y  I  C  E 


CIVIL 

AMD 

GENERAL    BUILDING    SOCIETY. 

OmCB-S,   COLLEGE-STREET,   DUBLIN. 

Pbxudbxt— ALEXANDER   PARKER,   Ea«.,   J.P. 

Purchaaera  In  the  Landed  Eatatea*  and  other  Courta  can  obtain, 
without  delay,  (rem  One-half  to  Three-(oiirtfaa  o(  the  Pnrchaae  Money 
from  the  Iriah  Civil  Service  and  General  Building  Society,  re|iajabl« 
1^  eaay  Inatabnenta. 
Loana  are  alao  advanced  for  the  (oUowing  puiiwiaw,  via.:'— 
To  Build  or  Improve  Houtes^ 
To  Redeem  Mortgage*^ 
To  Pa^  off  /newnbnmees. 
To  Ooiapkle  the  Purchaee  Itoney  of  Fnperlg 
Sou  ty  Fricale  Hand. 
The  Legal  Expenaea  do  not  amount  to  one-third  of  the  asm  naully 
dianed  In  anch  caaec 
Au  tranaactlona  not  exceeding  jUOO  are  exempt  from  Stamp  Duty. 
The  Society  haa   already   advanced   over   THREE    HUNDRSD 
THOUSAND  POUNDS  on  Mortgage. 

DEPOSIT     DEPARTMENT. 

Snaaa  b«n  XIO  npwarda  are  racetvad  on  Depoalt. 

Rata  o(  Intareat,  from  lat  Felmary  until  furttier  Notioe,  FOUR 
FOUNDS  per  Cent 

To  the  Depotilor  the  foUoving  Omanmteta  ore  givem>^ 

The  Paid-up  .SAara  Capital  cxceeda  £120,000. 

The  Bualneaa  of  the  Society  la  reatrlcted  by  Aot  of  Parliament  to 
making  Advaacea  on  Mortgagee  of  Freehold  or  Leaaetaold  Propertlea. 

The  entire  amount  reodved  on  Depeait  cannot,  under  tlie  Rulei^ 
exceed  one-tMrd  of  tiie  value  of  the  balance  outatanding  on  Mortpgei 

The  Proapectua  and  every  information  may  be  had,  Inm  ot  puieiiae, 
on  applioation  l« 

307  ALFRED  H.  MERCER, 


"  TlM  aource  of  many  a  wrltar'a  woe  baa  been  diacovered." 

PENS!  PENSII  PENSIII 

"They  come  aa  a  boon  and  a  bleaaing  to  men. 
The  Pickwick,  tiie  Owl,  and  the  Waveriey  Pen." 
"Tbe  mlaery  of  a  bad  Pen  la  now  a  voluntary  Infliction.'' 
Another  Bleaaing  to  men  I   The  Hindoo  Pen. 
1,S00  Noipapera  recommend  them. — See  OrapMc,  17th  May,  1878. 

Sold  by  every  reapectable  Stationer.    Peat,  la.  Id. 
Patenteaa— BlACBrrm  ft  CanxBox,  83  to  83,  Blair.«ti«et,  Edlnbttrgh. 
60a 


E 


GRATEFUL  — COMFORTING. 

PS'S  COCOA. 

BREAKFAST. 
'By  a  thorea^  knowledge  of  the  natural  lawa  which  govern  the 
operation  of  digeation  and  nutrition,  and  by  a  careful  appllcatlei  of 
the  Une  propertlea  of  well-aelceted  oocoa,  Mr.  Eppa  haa  provided  our 
breakfaat-tablea  with  a  delicately-flavoured  beverage  which  may  aave 
ua  many  heavy  doctora'  billa." — Ctetl  Service  Qatette. 

HAxcrxcTCBK  or  Cocoa.— "We  will  now  give  an  aeeonnt  of  the 
proceaa  adopted  by  Ueaara.  Jaraea  Epps  and  Co.,  manafactorera  of 
dietetic  artlclea,  at  their  worka  In  the  Euaton-road,  Loodon."— Sw 
Article  in  CaueKt  HotueMd  Ooide. 

Made  aimply  with  boiling  water  or  milk. 

Sold  only  In  packeta,  labelled  tbua:— 
JAHE8    EPPS    tL    CO.,    HOMCEUPATHIC    CHEMISTS, 
48,  Threadneedle-atreet,  and  170,  Piccadilly; 
Worka— Dlaaa-place,  Euaton-road,  London.  557I 

A  WELL  RECOGNISED  AND  FREQUENT  SOURCE  OF 

DISEASES  of  the  MOUTH,  TONGUE,  and  GUMS, 
la  contact  with  the  Cement  of  Envelopea  over  the  preparaUon 
of  which  proper  cleanly  auperviaion  la  rarely  exerdaed.  We 
pay  atrict  attention  to  tbia  department:  but  to  obviate  all 
danger — at  the  aame  time  cqinbining  safety  to  the  contents- 
Mr.  Helt.  ot  thia  Arm,  Invented  and  perfected 

THE    EUREKA   ENVELOPE, 
For  which  Her  Majeaty  granted  Lettera  Patent,  No.  684,  nndar 
the  Great  SeaL    The  adhealve  matter  being  placed  on  the 
under  flap,  the  great  advaata)^  la  obtained  that  the  Month 
and  Tonfiue  are  applied  to 

FRESH    CLEAN    PAPER, 
Not  more   ezpeneiTe   than   ordlnarr    EnvdopeB  of  dmllar 
qualltiea 
9*  Order  from  ifour  Stationeri.     We  St^p^r  the  TVwfe  onJ^. 

HELY,       HARRIS,      &      CO., 

Alexaitoka  Ekvelopb  WoRxa, 
8    to    11,    DEMMARK-STRKET,     DUBLIN. 
Upwarda  of  three  hundred  baadt  amployad  in  tha  prodnot'on  of 

Envelopea  371 


Printed  and  Publlahcil  by  the  Proprietor,  JOHH  Falco.vbb.  every  Saturday,  at  SS.  Upp«rSackvllle-itreM,io  thePartahof  SLTbomaa 

and  City  of  Dublin.— Ss/urrfny,  Iforembtr  28, 1874. 
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THE  EIGHT  OF  APPEAL  AS  AFFECTED  BY 
TOBIN  V.  CLEAKY. 

A  VBCisioN  of  the  Court  of  Exchequer  Chamber  in 
this  country  has  settled,  finally,  ire  may  suppose,  a 
question  which  is  of  considerable  importance  to  both 
the  profession  and  the  public.  The  judgment,  however, 
was  that  of  the  bare  majority  of  tlte  Court,  and  how- 
ever much  we  may  respect  the  authority  of  the  learned 
Judges  forming  that  majority — at  the  same  time  the 
minority  consisting  of  Judges  of  such  high  eminence  in 
legal  science  as  the  Chief  Baron  and  Barons  Fitzgerald 
and  Dowse,  and  arguments  having  been  advanced  by 
them  of  such  weight  and  learning  as  will  be  found  in 
the  judgments  of  the  learned  Barons — it  is  certainly 
allowable  to  entertain  very  grave  doubts  as  to  the 
soundness  of  the  grounds  on  which  the  judgment  of  the 
majority  is  rested.  The  case,  involving,  as  it  does, 
questions  of  the  most  serious  nature  with  regard  to  the 
spirit  in  which  our  statutes  are  to  be  interpreted,  was, 
in  itself,  of  8  very  simple  nature.  The  facts  of  the 
case — ^tbe  final  decision  on  which  will  be  found  reported 
in  Ir.  R.  8  C.  L.  366— were  as  follows:— The  action 
was  one  of  ejectment  on  the  title,  which  was  tried 
before  Baron  Deasy.  The  summons  and  plaint  was  in 
the  usual  statutory  form,  and  the  result  of  trial  was  a 
verdict  for  the  plaintiff.  The  defendant  obtained  a 
conditional  order  to  set  aside  this  verdict  for  misdirec- 
tion ;  but  the  Court  of  Common  Pleas,  being  of  opinion 
that  the  plaintiff's  title  had  been  determined  after  the 
commencement  uf  the  action  and  defence  filed,  and 
before  trial,  made  an  order  that  the  conditional  order 
should  be  discharged  and  the  verdict  stand,  and  that 
the  plaintiff  should  be  at  liberty  to  enter  judgment 
thereon  for  his  costs,  bat  that  no  habere  should  issue, 
and  that  the  plaintiff  should  be  at  Uberty  to  appeal 
The  plaintiff  availed  himself  of  the  leave  so  given  by 
bringmg  the  case  before  the  Exchequer  Chamber.  A 
contention  was  raised  on  behalf  of  the  defendant  that, 
under  section  41  of  the  Common  Law  Procedure  Act 
of  1856,  the  plaintiff  was  not  entitled  to  an  appeal. 
The  words  of  the  section  are : — "  In  all  cases  of  motions 
for  a  new  trial  on  the  ground  that  the  Judge  has  not 
ruled  according  to  law,  if  the  rule  to  show  cause  be 
refused,  or,  if  granted,  be  then  discharged  or  made 
absolute,  the  party  decided  against  may  appeal,  pro- 
vided any  one  of  the  Judges  dissent,  or  provided  the 
Court,  in  its  discretion,  think  fit  that  an  appeal  should 
be  allowed. 

On  this  section  the  defendant  contended  a  strict 
construction  must  be  placed,  and  that  the  appeal  is 
precluded  in  all  cases  except  where  there  is  an  actual 
point  blank  decision  against  the  appellant  The  prin- 
cipal authoritity  relied  on  by  the  defendant,  and  adopted 
to  a  great  extent  by  the  majority  of  the  Court  as  the 
foundation  for  their  judgment,  was  the  case  of  Abbott 
V.  Feary  (6  H.  &  N.  1 13).  In  that  case  there  was  a 
verdict  for  the  plaintiff ;  but  leave  was  reserved  to  the 
defendant  to  move  to  have  it  changed  into  a  verdict 
for  him,  in  case  the  Court  should  be  of  opinion  that 
there  was  no  evidence  warranting  the  veraict.  The 
defendant  having  obtained  a  rule  to  enter  a  verdict  for 
him  accordingly  or  for  a  new  trial,  the  Court  granted 
him  a  new  trial.  From  this  order  the  defendant 
appealed.  But  the  majority  of  the  Court  held  that,  upon 


the  right  construction  of  the  34th  section  of  the  English 
Common  Law  Proce<lure  Act,  which  is  similar  to  the 
41st  section  of  the  Irish  Act,  no  appeal  lay,  because 
the  rule  was  not  made  absolute  or  discharged,  but  a 
middle  course  was  taken.  Baron  Deasy  considered 
that  this  was  even  a  stronger  case  in  favour  of  an  appeal 
than  the  present  case,  for  there  the  defendant,  who 
appealed,  might  be  considered  as  "  decided  against,"  by 
the  refusal  of  the  Court  to  enter  a  verdict  for  him. 
But  the  learned  Baron  considered  the  present  new 
trial  motion  as  decided  entirely  in  favour  of  the  plaintiff. 
With  great  respect  for  the  high  authority  of  Baron 
Deasy,  we  think  this  proposition  unsustainable;  the 
order  itself,  as  pointed  out  by  one  of  the  majority,  is  of 
a  composite  nature,  and  on  one  of  the  most  important 
of  the  branches  which  form  this  composite  order  the 
plaintiff  sustained  a  total  defeat.  It  is  idle  to  contend 
that  the  object  which  is  before  the  mind  of  every  plain- 
tiff in  commencing  an  action  for  ejectment  is  not -to 
obtain  an  habere  which  he  can  execute';  and  here  we 
have,  in  the  pliunest  terms,  an  order  depriving  the 

Slaintiff  of  this  advantage,  for  the  sake  of  gaming  which 
e  plunged  into  the  troubled  sea  of  litigation ;  and  yet 
we  are  told  that  he  was  not  the  person  decided  against 
by  the  order.  Surely,  in  a  question  of  this  nature,  the 
Court  might  consider  it^f  at  liberty  to  place  an  inter- 
pretation on  the  order  in  a  spirit  somewhat  more  liberal 
than  that  in  which  the  Courts  in  former  days  used  to 
decide  special  demurrers.  The  observation  of  Baron 
Dowse  was  peculiarly  feircitous,  that  "  if  a  man  who 
succeeds  in  a  litigation  of  this  kind  is  to  be  called  the 
victorious  party,  he  may,  in  future,  pray  to  be  a  sharer 
in  the  ill-luck  that  has  befallen  his  opponent."  We 
think  the  conclusion  arrived  at  by  the  learned  Baron  is 
correct,  that  it  is  the  merest  mockery  to  call  such  a 
Pyrrhic  victory  as  this  anything  else  than  defeat. 
However,  whatever  arguments  can  be  advanced  against 
the  law  as  laid  down  in  the  case,  it  stands  as  a  decided 
authority  by  what  will,  we  may  suppose,  soon  bo  the 
Court  of  Final  Appeal  in  Ireland,  and  as  such  it  is  well 
worthy  the  careful  attention  of  the  profession. 
J 

PEELIMmARY  EXAMINATIONa 
In  our  last  issue  We  published  the  rem&rks  of  Sir  R.  T. 
Orpen  at  the  Half-yearly  Meeting  of  the  Incorporated 
Law  Society,  and  We  publish  in  this  issue  the  substance 
of  the  Report,  which  will  be  found  of  interest.  The 
subject  of  these  examinations — Pi'eliminary,  Sessional, 
and  Final — of  course  attracted  attention,  and  there  has 
been  some  correspondence  going  on  in  our  contem- 
poraries relative  to  the  manner  and  matter  of  the 
Preliminary  Examination,  and  the  statements  of  the 
President  of  the  Society,  who  is  reported,  to  have 
said : — 

"A  grett  number  at  least  of  tbe  young  men  who  presented 
themselves  for  admission  as  apprentices  were  not  up  to  the 
standard  of  education  that  the  Society  had  laid  down.  At 
the  last  preliminary  examination  for  admission  to  nppreotioe- 
ship  29  yonng  men  applied,  of  whom  14  were  allowed  to  be 
bound,  and  16  were  postponed  to  a  future  occasion.  It 
seemed  extmordinary  that  so  many  young  men  of  16  yean 
of  age  and  upwards  should  not  have  been  equal  to  the 
simple  examination  which  they  were  required  to  pass,  which 
was  not  anything  like  so  difficult  as  the  examioHtion  for 
entrance  into  Trinity  College.  .  .  He  hoped  that  on  future 
occasions  snoh  lamentable  deficiencies  would  not  occur." 
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Kow  in  all  this  we  heartily  concur,  and  we  feel  that 
the  interests  of  the  profession  and  the  public  are  best 
protected  by  guarding  against  the  admission  of  un- 
educated practitioners,  and  in  these  matters  we  know 
that  the  authorities  are  yeiy  well  able  to  take  care  of 
themselves.  We  made  reference  to  this  matter  last 
week,  and  quoted  the  appreciative  remarks  of  our 
English  contemporary,  who  complains  that,  in  England, 
they  are  afraid  that  the  examiners  '^  are  too  Ux  in  their 
requirements ;"  bnt  in  our  position,  as  the  only  legal 
journal  of  this  country,  we  feel  bound  to  take  notice  of 
some  of  the  objections  which  have  been  made  against  the 
preliminary  examinations  of  solicitors.  One  gentleman, 
who  signs  himself  "  A  Student,"  perhaps  on  the  lucia  a 
non  lucendo  principle,  objects  to  Sir  Richard  calling  the 
examination  "  simple,"  and  proceeds  to  compare  it  with 
the  entrance  examination  for  Trinity  College,  to  which 
Sir  Richard  had  compared  it.  "  A  Student "  thereupon 
sets  out  the  "  Latin  "  conrae  for  entrance  only,  and,  by 
simidy  omitting  the  Greek'  books  necessary,  strives  to 
make  the  uninitiated  reader  believe  that  the  entrance 
course  of  the  University  is  really  the  easier.  "  A 
Student "  proceeds  further  to  remark : — 
_  "  Having;  regard  to  the  fact  that  it  requires  an  appren- 
ticeship of  five  yean  before  admission  to  the  attorney 
profession,  the  preliminary  examination  ongbt  to  be  such 
as  very  ynung  men  woald  pass.  It  is,  however,  the  opi 
nion  of  every  one  outside  the  Law  Society  that  the 
standard  of  their  preliminary  examination  is  tai  beyond 
the  capacity  of  such  persons." 

If  he  had  even  looked  at  the  preliminary  papers,  and 
is  a  student  in  reality,  as  well  as  by  nom  de  plume,  he 
would  not  have  assumed  that  the  course  is  too  severe 
for  young  gentlemen  of  sixteen,  educated  at  any  of 
the  ordinary  school  establishments  in  Ireland.  We 
yenttire  to  say  that  every  person  competent  to  judge, 
is  of  opinion  that  the  standard  is  not  too  high,  and  we 
know  that  it  is  much  easier  than  that  of  the  local 
middle-class  examination,  now  held  in  connexion  with 
almost  every  school  in  England.  The  fact  appeaas  to  be, 
as  to  its  relative  severity,  that  while  the  course  is  short 
and  simple  in  the  extreme,  tl^e  Council  require  that 
candidates  shall  have  a  tolerably  accurate  knowledge  of 
elementary-  English  History,  Geography,  Arithmetic, 
and  Book-keepmg,  and  a  translating  knowledge  of  the 
Latin  authors  above  mentioned,  there  being  no  papers 
set  in  Latin  Grammar,  Composition,  or  Antiquities. 

It  is  to  be  remembered  also  that  the  College  has  a 
direct  interest  in  increasing  the  number  of  its  students, 
and  that  the  laxity  of  its  entrance  test  is  corrected 
by  the  stringency  of  its  Little-Go  and  Degree 
Examinations.  The  concluding  lines  quoted  from  "  A 
Student,"  ought  to  show  him  that  the  very  fact  of  a 
student  quitting  literary  studies  for  ever,  we  may  say, 
upon  commencing  his  apprenticeship,  is  a  good  reason 
why  he  ought  to  have  a  sound  knowledge  of  at  least 
the  elements  of  the  subjects. 

There  are  two  other  letters  on  this  subject  to  which 
we  desire  to  refer  but  briefly,  and  only  for  the  sake  of 
denying  and  repudiating  the  facts  and  insinuations 
therein  alleged.  Some  one,  who  signs  himself  "  Trin. 
Coll.,"  says:— 

"I  have  reason  to  believe  that  one  (gentleman,  whose 
answering  at  the  last  term  preliminary  examination  for 
attorneys'  apprentices  was  in  every  way  Batisfactory,  was 
postponed  for  no  other  reason  than  that  in  bis  wiitten 
essay  he  gave  ezpresoion  to  sentiments  which  were  not  in 
accord  with  those  of  the  examining  Council,  or  some  of 
them." 

This  is  perfectly  incomprehensible  and  impossible, 
unless  it  means  that  the  sentiments  of  the  Council  wore 
all  in  favour  of  correct  spelling,  good  grammar,  and 
neat  writing.     If  it  were  true,  it  would  follow  that  al  1 


the  attorneys  admitted  since  the  examinations  com. 
menced  were  of  the  sentiments,  &c.,  &c,  as  indeed 
they  probably  are,  in  the  sense  we  put  on  the  word,  if 
they  are  sensible,  but  in  no  other  sense.  This  remark, 
too,  is  inconsistent  with  what  the  same  person  caUs 
another  ground  of  complaint. 

"That  neither  soccessfnl  nor  unRuecessfnl  candidates  can 
procure  their  marks,  so  that  the  latter  cannot  ascertain  in 
what  branch  they  have  failed  to  pass." 

How  then  could  it  be  found  out  in  what  subject  the 
candidate  was  deemed  deficient.  This  latter  charge  is 
a  mistake,  however,  we  believe,  for  it  is  understood  that 
full  information  as  to  their  answering  is  given  to  those 
who  ask  for  it — to  publish  them  would,  indeed,  cause 
bitterness  of  heart  to  the  dissapointed.  Another  gentle- 
man who  signs  himself  an  A.B.  of  T.C.D.,  asks : 

"Has  any  standard  really  been  laid  down  for  each 
and  all  of  the  subjects  as  the  miuimam  entitliDg  a 
candidate  to  he  allowed  the  examination,  and,  if  so, 
what  is  this  roinimDm  standard,  as  the  knowledge  of  it 
would  be  of  vital  importance,  not  only  to  candidates,  bat 
to  those  responsible  fur  their  prepantion  t  At  present 
there  seems  to  be  no  criterion  by  which  to  judge  of  the 
proficiency  in  the  prescribed  subjects  likely  to  secure  success. 
If  no  standard  exists  except  in  the  mind  of  a  single 
examiner  this  is  a  state  of  things  without  a  parallel,  in 
T.  C.  D.  not  6  per  cent,  of  the  candidates  fur  entrance  are 
rejected,  while  more  than  50  per  cent,  of  the  candidates  at 
the  last  examination  for  law  appmetices  were  rejected.  The 
average  minimum  of  marks  in  each  subject  for  entrance  to 
T.C.I>.  is  33  per  cent." 

This  gentleman,  from  internal  evidence,  we  would 

Srobably  take  to  be  one  of  that  claHS  to  whom  Sir 
Lichard  attributed  the  failure  of  the  candidates.  Pro- 
bably, if  he  asks  half-a-dozen  junior  attorneys,  they 
will  tell  him  that  the  standard  is  just  to  show  a  reason- 
able knowledge,  and  answer,  say,  fifty  per  cent,  of  the 
questions,  great  regard  being  had  to  correctness  of 
spelling  and  neatness  of  handwriting.  However,  this 
gentleman  shows  that  he,  at  least,  is  not  familiar  with 
ratio  decidendi,  as  he  appears  to  suggest  that  one 
examiner  regulates  the  standard  and  controls  the  ad- 
mission. Those  who  have  been  through  the  exami- 
nation know  that  such  is  not  the  case,  and  we  believe 
that  the  examining  committee  of  the  Council  take  an 
active  part  in  looking  over  the  papers.  In  conclusion, 
we  may  say,  that,  although  we  have  known  some  lads 
very  intelligent  and  well  educated  (in  classics)  fail  to 
pass,  we  never  knew  one  to  fail  who  was  properiy 
prepared  in  all  the  branches,  and  the  ides  of  want 
of  harmony  with  the  sentiments  of  the  Council  appears 
simple  nonsense  to  those  who  know  the  strict  impar- 
tiality shown  at  their  examinations. 


THE  INCORPORATED  LAW  SOCIETY. 

At  the  General  Half-yearly  Meeting  of  the  Society  of  the 
Attorneys  and  Solicitors  (incorporated  by  Royal  Charter), 
held  at  the  Solicitors'  Hall,  on  Thursday,  26th  Kovemher, 
1874. 

Sir  Richard  Johh  T.  Orfsn,  President,  in  the  Chair. 

llie  following  is  the  substance  of  the  Report  of  the 
Council  which  was  adopted  by  the  Meeting  : — 

AtTORSEYS'  CXBTlrlOATB  DOTT. 
In  January  last,  previously  to  the  (then)  approaching 
General  Election,  your  Council  wrote  to  the  Council  of  the 
Incorporated  Lnw  Society,  London,  drawing  their  attention 
to  a  speech  (then)  recently  made  by  Mr.  Gladstone  at 
Blackheath,  and  aUo  to  a  previously  published  letter  from 
him  to  the  Electors  of  Greenwich,  in  which  he  stated  that 
there  would  be  a  surplus  revenue  of  some  millions,  and 
appealed  to  be  fully  impressed  with  the  necessity  for 
reducing  the  burden  of  taxation  in  many  respects.  And 
your  Council  urged  upon  their  English  bnstbren  that  a  good 
opportunity  had  tneu  arisen  for  again  prenping  npon  the 
atteutiou  of  Government  the  subject  of  abolishing  the  Duty 


Digitized  by 


Google 


1874.] 


AKD  SOLICITORS'  JOURNAL. 


619 


on  Attorneys'  Certificates,  and  requefted  to  know  what 
course  their  Couoci]  might  think  it  best  to  adopt  in  the 
matter.  Yonr  Council  subsequently  received  an  answer 
from  the  Secretary  of  that  Society,  dated  11th  February, 
lfi74,  saying  that  their  Council  still  thought  it  inexpedient 
to  move  in  the  matte^^  that  there  were  matters  of  para- 
mount importance  to  which  Attorneys  and  Solicitors  would 
shortly  have  to  give  their  attention,  particularly  those  with 
reference  to  a  proposed  alteration  in  the  existing  system  of 
transferring  Land  and  the  miggested  eatabliahment  of  a 
School  of  Law  ;  and  that  their  Council  felt  assured  that  the 
Solicitois  of  England,  whom  they  represented,  would 
consider  that  the  strength  of  their  Society  could  be  more 
usefully  employed  than  in  endeavouring  to  procure  the 
abolition  of  the  Certificate  Duty.  Copies  of  the  corres- 
pondence just  detailed  were  at  once  forwarded  to  the 
Provincial  Law  Societies  at  Belfast,  Cork,  and  Waterford, 
who  did  not  seem  to  consider  that  any  further  unsupported 
efforts  of  this  Society  would  be  attended  with  success. 

Addbbss  to  thk  Riobt  Honoubablk  Lobd  O'Haoan, 
sx-lobd  cpmi0ilix>b. 
ITpon  the  occasion  of  the  retirement  u{  Lord  O'Hagan 
from  the  office  of  Lord  High  Chancellor  of  Ireland,  in 
February  lost,  consequent  upon  a  previous  change  in  the 
Ministry,  yonr  Council,  feeling  that  the  Profession  were 
much  indebted  to  him  for  the  support  which  be  had  at  all 
times  given  them  in  their  efforts  to  maintain  its  respecta- 
bility, and  also  for  the  great  practical  interest  which  he  bad 
likewise  evinced  in  the  Snlicitors'  Benevolent  Association, 
presented  him  with  an  Address. 

Soucitobb'  BnILDTirGB. 
Soyal  CoTnmusion  of  Inquiry — Kingi  Inni. 
In  the  Report  of  the  Council  for  1873,  upon  this  matter, 
the  Members  of  your  Society  were  informed  that  a  lettrr 
had  been  received  from  the  Benchers  since  the  last  Meeting 
of  the  (then)  outgoing  Council,  who,  not  having  had  any 
opportunity  of  considering  said  letter,  recommended  it  to 
the  consideratien  of  their  successors  in  office.  The  purport 
of  that  Ittter  was,  that  the  Committee  of  the  Belchers  had 
considered  the  set  of  plans  prepared  by  Mr.  M'Curdy  at  the 
instance  of  the  Councd  of  your  Society,  and  were  ready  to 
recommend  the  Benchers  to  assent  to  their  being  adopted, 
and  that  although  on  comraunicating  with  Mr.  M'Curdy 
they  had  ascertained  that  the  cost  would  largely  exceed  the 
suui  originally  estimated,  the  Committtee  would  advise 
their  bt-ing  carried  out  in  their  integrity.  That  it  would 
be  necessary,  before  any  further  steps  were  taken  in  the 
matter,  that  the  form  of  lease  from  the  Bei.chers  to  this 
Society  should  be  agreed  on,  and  that  a  draft  lease, 
according  to  the  terms  mentioned  in  the  Benchers'  letter  of 
18th  June,  1873,  would  be  prepared  by  their  Solicitor  and 
transmitted  for  approval  of  your  Council.  A  draft  leaxe 
was,  accordingly,  received  on  the  18th  of  June  last,  and 
same  having  been  settled  by  Counsel  on  behalf  of  your 
Society,  was  returned  to  the  Benchers'  Solicitor,  approved 
of  as  amended;  and  the  alterationn  having' been  agreed  to 
by  the  Benchers,  the  lease  was  subsequently  executed.  By 
this  lease,  which  contains  the  covenants  in  such  cases  usual, 
the  Society  of  Kings'  Inns  have  demised  to  your  Society, 
for  the  term  of  V9ti  years,  all  those  portions  of  the  premises 
called  the  Solicitors'  Buildings,  hitherto  in  the  occupation 
of  your  Society,  and  also  the  additional  premises  about  to  be 
handed  over,  at  the  nominal  rent  of  one  shilling  per  annum 
if  demanded.  The  premises  to  be  banded  over  to  your 
.Society  will  comprise  a  Library,  Lecture  Hall,  Council 
Chamber,  Lavatories,  4o.,  4a,  and  your  Council  have  to 
congratulate  your  Society  upon  the  benefit  which  will  be 
derived  from  the  increased  nccoramodation  and  the  advan- 
tages nhich  will  thus  be  afforded  to  its  Members. 

Common  Law  Sohedulb  of  Feer. 
In  the  Report  of  the  Councd  for  1873  it  wns  stated  that 
they  had  prepared  a  revised  Schedule  of  Fees  nnd  Charges 
applicable  to  Common  Law  bnaineKS,  and  had  sent  copies 
thereof,  in  the  month  of  J  une  of  that  year,  to  all  the  Com- 
mon Law  Judges,  with  letters  requesting  their  Lordships' 
attention  to  the  matter,  as  early  as  poHsible ;  also,  that  this 
matter  had  iKen  again  brought  before  the  Lord  Chief  Justice 


of  Ireland  previously  to  the  commencement  of  the  Michael- 
mas Term  of  same  year,  but  that  no  reply  had  been  received 
before  the  Council  for  that  year  went  out  of  office.  Your 
Council  subsequently  brought  the  matter  again  before  his 
Lordship  by  letter,  previously  to  last  Hilary  Term  ;  and, 
with  the  view  of  obtaining  an  early  consideration  of  the 
matter,  your  President  was  requested  to  call  upon  the  Lord 
Chief  Justice  previously  to  Easter  Term  last,  which  be 
kinilly  consented  to  do  ;  and,  having  had  an  interview 
accordingly,  weu  requested  by  bis  Lordship  to  furnish  him 
with  copies  of  the  correspondence  and  of  the  proposed  Sche- 
dule, which  having  been  done,  your  Cuuncu  subsequently 
received  a  letter  from  the  Honourable  Baron  Dowse,  saying 
that  the  Judges  had  requested  him  to  inform  your  Council 
that,  pending  Legislation  on  the  subject  of  Judicature  in 
Ireland,  they  were  of  opinion  that  they  should  not  go  into 
the  question  of  the  revision  of  Fees,  as  comiug  Legislation 
might  render  a  new  Schedule  of  Fees  necessary;  that  they 
hoped  the  question  would  be  settled  in  the  (then)  Session, 
when  they  would  take  up  the  revision  with  pleasure,  and 
would  xsk  the  assiKtance  of  your  Society  if  any  point  arose 
on  which  help  might  be  required.  Feeling  the  reasonable- 
ness of  this  reply,  your  Council  came  to  the  conclusion 
that  they  could  not  press  the  matter  further. 

Rehtinbration  or  Soucitobb,  Soalb  of  Fbes,  to. 

It  having  been  suggested  to  your  Council  that  they  should 
frame  a  Scale  of  Fees,  similar  to  that  issued  by  tiie  Law 
Society  of  England,  your  Council  prepared  such  a  Scale, 
applicable  to  Loans  and  Sales,  whidi  has  been  distributed 
largely  amongst  the  Profession.  Before  issuing  such  Scale, 
however,  your  Couucil  sent  Drafts  thereof,  showing  the 
nature  of  the  proposition,  to  the  several  Provmcial  Law 
Societips,  and  invited  an  expression  of  their  opinion^-also 
any  suggestions  which  they  might  desire  to  offer.  Tbff 
Committee  of  the  Northern  Law  Club,  Belfast,  adopted  a 
resolution  in  reference  to  the  proposed  Scale,  in  the  following 
terms:— 

"That,  while  concurring  in  the  recognition  that  fixed  rates 
of  remuneration  would  not  be  applicable  in  every  case,  and 
circumstances  must  in  eaph  case  determine  its  adoption,  this 
Committee  approve  of  the  Scale  of  Commission  on  Loans 
and  Sales,  prepared  by  the  Council  of  the  Incorporated 
Society,  and  proposed  to  be  recommended  to  the  Profession 
in  Ireland,  in  lieu  of  the  detailed  items  allowed  under  the 
Schedule  of  Fees." 

The  Council  of  the  Cork  Law  Society  also  informed  your 
Council  "  that  they  highly  approved  of  the  adoption  of  such 
a  tari£^  but  that  tbey  believed  it  ought  to  apply  to  transac- 
tions commencing  with  £500  ;  also,  that  they  believed  it 
would  be  most  beneficial,  as  beginning  a  system  of  contract 
price  for  Professional  work,  the  difficulty  in  doing  which 
had  proved  most  prejudicial  to  this  Profession.  Encouraged 
by  the  foregoing  testimony  in  favour  of  the  proposed  Scale 
of  Commission,  yonr  Council  have  had  copies  of  it  distri- 
buted amongiit  the  Members  of  your  Society  and  the  Profes- 
sion generally;  but  though  they  do  not  desu-e  to  render  the 
Scale  obligator}-  on  the  Profession,  yet  they  consider  that 
its  adoption  by  them,  so  far  as  practicable,  would,  in  the 
great  majority  of  instances  tend  materially  to  simplify  the 
carrying  out  of  all  transactions  to  which  it  may  l>e  found 
applicable. 


BANQUET  TO  THE  JUDGES  AT  THE  MANSION 
HOUSE. 

On  Tuesday  evening  the  Right  Hon.  the  Lord  Mayor, 
M.P.,  entertained  Her  Majesty's  Judges  at  a  banquet  iu  the 
Mansion  House.  There  were  about  one  hundred  and  fifty 
guests  present. 

The  cloth  having  been  removed, 

The  LoBD  Mayor  proposed  the  toast  of  "  Oar  Gracious 
Majesty  the  (^een." 

The  next  toast  was  that  of  "  The  Lord  Lieutenant,  and 
Proxperity  to  Ireland."  The  Lord  Mayor,  in  proposing  it,  said 
the  Lord  Lieutenancy  was  a  national  institution  of  which 
they  were  proud,  and  he  believed  that  the  name  of  the  Vice- 
royalty  would  not  be  hxiled  with  less  enthusiasm  because 
the  position  was  nt  present  occupied  by  a  noble  duke  who. 
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in  addition  to  the  popularity  of  hie  penonal  cbaraoter, 
possessed  the  recoinmendntioa  of-  holding  large  estates  in 
tlie  countiT.  Uaviog  regaid  to  the  official  position  of  Sir 
Michael  Hicks  Beach,  the  Chief  Secretary  for  Ireland,  he 
would  ask  him  to  respond  to  the  toast. 

Sir  MioHAiL  Hicks  Beaob,  who  was  received  with  load 
and  prolonged  applause,  said  : — My  Lord  Mayor,  my  lords, 
and,  gentlemen — I  can  assure  you  that  it  ia  with  no  little 
gratification  that  I  respond  to  the  compliment  which  has 
been  paid  to  me;  and  perhaps  I  do  so  with  the  more  gmti- 
fication  because  I  feel  that  that  compliment  is  not  of  a 
political  character.  I  know  that  there  are  many  present 
who  would  differ  from  my  vie  ws  upon  political  aiiairB,  and  who 
might  not  agree  with  the  advice  which  I  might  feel  it  my 
duty  to  give  to  Her  Majesty's  Government  with  respect  to 
Irish  legislation.  But  I  believe,  from  one  and  all  of  you, 
whatever  your  political  opinions,  I  shall,  in  my  personal 
character  as  Chief  Secretary  for  Ireland,  receive  a  generous 
kindness  and  welcome  ;  and,  relying  upon  that  kindness,  I 
thank  you,  my  Lord  Mayor,  for  coupling  my  name  with  this 
toast.  On  the  toast  itxelf  I  would  say  but  a  few  words. 
The  nobleman  who  so  worthily  fills  the  position  of  Her 
Majesty's  representative  in  this  country  is  known  to  all  of 
you.  There  are,  perhaps,  fewer  who  have  a  greater  stake  in 
the  prosperity  of  the  country  than  the  Duke  of  Aberoorn. 
I  believe  there  is  no  one  who  in  the  public  service  has  more 
freely,  not  to  say  lavishly,  spent  his  private  time  and  means 
— 1  believe  among  the  long  list  of  Viceroys  of  Ireland, 
there  is  none  who  has  better  maintained  the  dignity  of  his 
position  and  the  honour  of  his  Queen  ;  and  I  believe  beyond 
this  hii  Grace  has  shown  the  intelligent  and  statesmanlike 
interest  with  which  he  looks  upon  the  fortunes  of  the  coun- 
try committed  to  his  charge,  in  the  speech  which  he  made 
last  autumn  to  an  agricultural  meeting  in  Wexford,  wherein 
I  think  he  proved  most  conclusively  that  even  the  dry 
science  of  statistics  did  not  terrify  him  in  its  investigation. 
I  do  not  wish  now  to  dwell  upon  the  facts  adduced  in  that 
speech.  It  may  be  that  differences  of  opinion  may  exist  as 
to  the  actual  or  comparative  prosperity  of  Ireland — it  may 
be  also,  no  doubt  it  is  the  case — that  great  differences  of 
opinion  exist  as  to  how  far  that  prosperity  has  been  caused 
or  has  not  been  caused  by  efforts  of  the  Parliament  of  the 
United  Kingdom  or  of  t^e  Government.  For  my  own  part 
I  prefer  to  say  that  the  prosperity  which  Ireland  now  enjoys 
is  due  to  the  individual  efforts  of  Irishmen — that  without 
thosi  individual  efforts  no  country  in  the  world  ever  yet 
prospered—  that  the  utmost  that  Government  or  Parlia- 
ment can  do  is  to  remove  impediments  to  pnuperity — 
and  that  it  rests  with  the  nation  itself,  after  all,  how 
far  it  shall  be  happy,  contented,  and  prosperous.  Well, 
then,  my  Lord  Mayor  and  gentlemen,  so  far  as  ve  have  yet 
gone,  we  see,  I  think,  Ireland  in,  at  any  rate,  a  fair  state  of 
prosperity;  but  for  all  that,  who  is  there  who  would  not 
wish  that  that  prosperity  should  be  increased  !  I  pity  the 
nation  that  would  sit  with  folded  arms,  and  say,  "  We  are 
prosperous  enough" — the  day  of  the  decline  of  that  nntion 
would  have  come.  I  wish  Ireland  to  look  around,  each 
man  for  himself,  who  compose  the  Irish  nation,  and  to 
determine,  as  oar  Lord  Mayor  has  advised  so  well  this 
evening,  that  to  his  own  individual  efforts  and  energy 
it  shall  be  that  the  prosperity  of  Ireland  shall  be  due. 
And,  my  Lord  Mayor  and  gentlemen,  I  venture  to  add 
that  in  the  gathering  here  this  evening,  though  it  may  be  a 
small  matter,  your  lordship  has  done  no  little  thing  towards 
promoting  the  prosperity  of  Ireland.  I  come  from  the 
other  side  of  the  Channel,  where  differences  of  politics  and 
religion  exist  (as  they  do  in  this  country),  but  where,  owing 
to  the  frequency  of  these  social  meetings,  politics  and 
religion  are,  for  a  time,  ignored — we  learn  to  respect  one 
another's  opinions — we  learn  to  look  with  leniency  upon 
differences,  and  to  believe  that'  we  are  not  infallibly  right, 
nor  our  opponents  infallibly  wrong.  I  think  it  would  be 
well  for  Ireland  if  the  example  which  the  Lord  Mayor  has 
set  this  evening  of  entertaining  a  party  of  friends,  irrespec- 
tive of  politics  and  religion,  were  more  frequent.  I  believe 
that  by  rubbing  against  one  another  in  this  way  we  would 
smooth  mutual  asperities ;  I  believe  we  should  recognise 
good  qualities  in  one  another  which,  perhaps,  have  not 
always  been  hitherto  apparent ;  I  believe  we  should  learn  to 
excuse  failings  which  we  have  hitherto  too  greatly  magnified; 


and  if  there  is  an  occasion  where  perhaps  an  assemblage  of 
this  sort  is  really  valuable,  it  is  on  such  an  occasion  as  that 
which  we  have  met  to  celebrate  this  evening.  The  banquet 
this  evening  is  given  to  her  Majesty's  judges,  and  I  would 
reluctantly  trespass  on  the  ground  which  I  am  sure  the 
Lord  Mayor  will  very  soon  fully  occupy,  but  I  venture  to 
prophesy  that  the  Lord  Mayor  will  feel  it  his  duty  to  tell 
you  that  in  his  opinion  the  judicial  Bench  is  above  politics 
or  religion  ;  that  the  judical  ermine  should  never  be  stained 
by  the  dust  of  the  political  arena;  that  Her  Majesty's  judges 
should  be  appointed  not  for  their  political  qualities,  but  for 
their  knowledge  and  experience  of  law;  and  in  saying  this 
I  speak  without  a  moment's  disrespect  to  the  gentlemen 
whom  I  see  around  me  who  have  excelled  both  in  politics 
and  in  law.  My  Lord  Mayor,  if  such  be  the  opinions  that 
you  would  express  for  yourself,  I  can  only  say  they  fully 
agree  with  those  I  myself  entertain.  I  believe  that  there 
is  nothing  which  can  more  properly  occupy  the  attention  of 
Government  or  the  Legislature  than  to  see,  in  every  way  in 
which  it  is  possible,  that  the  judicial  Bench  of  the  country 
shall  contain  the  best  and  the  ablest  men  that  that  oountary 
can  produce.  I  believe  that  the  judicial  Bench  of  Ireland 
at  the  present  moment  bears  favourable  comparison  with 
that  of  England  or  any  other  country  in  the  world  ;  and  I 
think  it  is  the  duty  of  Government  and  of  Parliament  to 
see  that  it  retains  that  high  character.  I  think  that 
Government  and  Parliament,  too,  should  be  careful  how 
they  impose  on  her  Majesty's  judges  duties  foreign  to  their 
judicial  character.  I  think  they  should  be  specially  care- 
ful how  they  impose  upon  them  duties  which  may  drag 
them  in  one  way  or  another  into  the  contested  domain  of 
political  or  religious  differences.  It  is  difficult  when  you 
have  a  jndidal  Bench  containing  the  best  men  in  the 
country  to  avoid  imposing  on  those  who  sit  upon  it  other 
duties  beyond  those  which  properly  appertun  to  their 
position  ;  but  if  it  be  decided  by  Parliament  in  future  that 
a  less  number  of  judges  might  properly  perform  the  so-called 
iudidal  work  of  the  Irish  Bench  in  future — I  am  exprfss- 
mg  no  opinion — I  am  simply  saying  if  it  be  decided  by 
Parliament  in  future  that  a  less  number  of  judges  can 
properly  perform  the  judicial  work  of  the  Irish  Bench — I 
don't  think  the  country  will  lose  in  the  end  by  the  whole 
time  of  these  judges  being  devoted  to  that  purpose.  I  have 
spoken  freely — ^perhaps  too  freely — in  the  presence  of  those  so 
much  senior  to  myself — ^but  I  venture  to  believe  that  I  have 
spoken  not  only  my  own  opinions,  but  the  opinions  which  are 
entertained  by  men  of  far  riper  experience  than  mine,  and  I 
will  only  condude  with  this  theory — I  am  confident  that  of 
all  the  prosperity  of  a  country  there  is  none  that  can 
compare  to  the  position  of  the  judicial  Bench,  nncomipted, 
undoubted  in  its  character,  and  containing  ^e  ablest  and 
most  independent  men  the  country  can  produce. 

The  Lord  MatoB  proposed  "The  Bench  of  Ireland." 
He  said — I  have  said  that  these  toasts  have  a  great  principle 
in  common,  for  the  prosperity  of  this  laud,  and  the  honour 
and  stability  of  Her  Majesty's  Government  therein,  largely 
depend  on  the  honest,  learned,  and  grave  administration  of 
the  laws  of  this  free  and  mighty  realm.  Nor  can  either 
interest  suffer  in  the  hands  of  our  Irish  Bench.  With  pride 
we  may  affirm  that  all  the  ctmditions  of  an  enlightened 
judicature  are  nobly  fulfilled  by  the  honourable  and  learned 
gentlemen  who  have  honoured  me  with  their  presence  this 
evening.  They  are  worthy  maintainers  of  splended  tradi- 
tions— learned  and  just  dispensers  of  that  majestic  law  of 
England,  which,  "  widening  on  from  precedent  to  precedent," 
has  represented  in  its  development  the  gradual  but  sure 
advance  of  the  great  races  which  own  her  Majesty's 
allegiance  to  higher  and  yet  higher  levels  of  personal  and 
national  freedom.  We  may  well  bo  proud  of  our  Irish 
bench.  We  have  upon  it  men  who,  amongst  the  foremost 
in  the  House  of  Commons,  gained  high  names  as  practical 
politicians  and  masters  of  that  eloquence  for  which  this 
land  is  famed.  We  have  upon  it  men  who,  in  profound 
legal  research  and  sagacity,  may  well  hold  their  places 
amongst  the  greatest  jurists  whose  names  are  preserved  in 
the  annals  of  British  law.  It  was  said  by  one,  long  ago, 
that  "  the  Irish  were  great  lovers  of  free  and  impartial 
justice."  They  are  no  less  lovers  of  it  now,  when  they 
possess  in  the  men  who  adorn  our  Bench  a  pltidge  that  the 
judges  of  the  land  will  preserve  their  s&cred  ermine  from  all 
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soil,  imd  keep  unaullied  "  the  uoBtained  sword  which  they 
have  used  to  bear." 

The  LoBD  Chizt  Jdstiob,  who,  on  risiiig  to  respond, 
WH8  received  with  lond  applause,  said,  on  behalf  of  tiie 
Bench,  and  on  his  own  behalf,  he  returned  thanks  to  the 
Lord  Mayor  for  his  courtesy  to  the  body  to  which  he 
belonged  and  for  his  splendid  hospitality  that  evening. 
He  waa  sure  that  there  was  a  higher  purpoea  than  merely 
giving  to  them  the  entertainment  which  he  had  afibrded  in 
his  following  the  graceful  precedent  set  by  the  Lord  Mayor 
of  Loudon.  From  what  he  bad  said,  he  (the  Ijord  Chief 
Justice)  felt  convinced  that  he  desired  to  express  that  justice 
was  the  foundation  of  all  good  Government  in  a  State,  and 
his  conviction  that  justice  was  daily  honestly  and  impartially 
administered  amongst  them.  The  Lord  Mayor  belonged  to 
the  judicial  Bench  himself.  By  virtue  of  his  high  office  he 
sat  with  them  at  the  chief  criminal  court  of  this  city,  and  he 
(the  Lord  Chief  Justice)  could  not  help  thinjdng  that  iu 
olden  times  they  knew  what  was  due  to  the  administratioit 
of  justice  by  adding  to  the  dignity  of  his  office  the  authority 
that  belonged  to  the  judicial  character.  They  were  aware 
that  he  spoke  for  the  12  judges — he  had  nothing  to  say  to 
that  headless  institution,  the  Court  of  Chancery.  If  any- 
thing could  be  said  for  it,  be  trusted  they  would  give  an 
impartial  hearing  to  the  speaker  who  would  address  them 
on  that  subject.  They  said  that  in  ooutrast  to  them  of  the 
Common  Law,  Chanoery  was  always  open — a  questionable 
distinction.  It  may  be  easy  to  enter,  but  the  exit  may  not 
be  so  speedy.  It  was  their  happiness  to  shut  up  the 
establishment  in  the  month  of  August,  and  then  they  might 
address  their  Sovereign  as  they  did  in  ancient  times, 
reminding  her  that  the  Temple  of  Janus  was  shut  and  the 
Vomm  emp^.  lliey  were  twelve,  ss  all  present  kniw, 
and  divided  into  three  courts— one,  the  Exchequer,  which 
he  said  had  always  been  full,  and  which,  looking  alter  the 
finances  of  the  country,  always  took  care  that  their  income- 
tax  was  duly  paid ;  another,  the  Common  Pleas,  one  of  the 
most  ancient  Courts  in  the  realm,  and  the  judges  of  which, 
he  took  leave  to  say,  discharged  their  duties  with  exemplary 
courage  and  ability;  and  the  third  (that  to  whidi  he 
belonged),  the  Court  of  Queen's  Bench.  But  if  he  was  to 
lose  the  gentleman  who  sat  at  one  pide  of  liim,  he  should 
loi>e  his  right  arm;  and  if  he  lost  the  gentleman  on  tlie  other 
side  of  bini,  he  should  lose  bis  left  arm  ;  and  in  that  ampu- 
tated and  crippled  condition  be  appealed  to  their  humanity 
BO  say  could  he  ever  squeete  through  the  duties  which  he  hsd 
tu  p^orm  ;  therefore,  he  trusted  that  the  ancient  twelve 
would  still  continue  to  administer  the  jiu^tice  which,  be 
believed  and  hoped,  they  had>conecientiouBly  done.  The 
judges  were  forbidden  to  seek  for  popularity,  because  they 
were  independent  alike  of  the  Cruwn  and  the  people,  and  it 
was  the  noblest  speech  that  ever  was  made  on  the  part  of  a 
monarch  to  say  that  he  denired  his  judges  should  be  inde- 
(wndent,  because  it  tended  to  the  honour  of  the  Crown  and 
to  the  preservation  of  the  liberties  of  the  people.  If  they 
looked  back  upon  the  pictured  page  of  English  history,  they 
fouud  that  her  people  looked  from  the  very  beginning  to 
the  attainment  of  justice— for  that  they  stnuigled,  for  that 
they  fought,  and  finally  accomplished  the  rule  of  the  law. 
If  they  searched  back  some  centuries,  and  sought  to  place 
before  their  eyes  the  English  gentry— called  the  Barons  of 
Kugland — on  the  plains  of  Runnymede,  with  their  harness 
on  their  backs,  they  would  read  of  men  who  had  no  nonsense 
in  their  nature,  hut  who  looked  to  the  attainment  of  what 
was  substaiitiall;  right,  without  imposture,  affectation,  or 
vanity.  When  they  put  into  the  mouth  of  tlie  Sovereign 
the  thing  which  they  wanted,  they  showed  that  they  under- 
stood the  matter—  'To  none  will  we  sell,  to  none  will  we 
deny,  to  none  will  we  delay  juBtice."  That  went  to  the 
point,  and  if  they  were  to  muHack  tha  books,  and  search 
out  for  principles  and  precedents,  they  would  find  none 
more  perfect  than  that.  In  that  one  passage  they 
had  the  essence  of  fieedom — personal  freedom — that  which 
was  secured,  or  ought  to  be  secured,  in  every  free  country 
under  the  administration  of  juxtice,  and  that  was  the  whole 
foundation  upon  which  the  Constitution  of  this  country 
rei'ted.  Politicians  miyht  have  their  pinna  and  their  schemes 
of  improvement,  but  in  the  main  the  happiness  and  pros- 
perity, the  liberty  and  the  safety  of  every  individual  in  the 
kingdom  depended    upon    the    administration    of  justice. 


Their  countryman  Goldsmith  bad  written  prose  essays  as 
instructive  and  delightful  as  his  verse,  and  he  had  explained 
his  opinion  of  justice.  He  says — "  It  is  generally  misunder- 
stood, it  is  not  sufficiently  felt  that  it  is  the  foundation  of  all 
the  virtues,  because  it  compels  us  to  give  to  every  man  that 
which  is  his  due."  He  agreed  with  the  poet  and  moralist, 
and  he  could  not  help  thinking  that  if  justice  was  rendered 
throughout  the  world,  it  would  be  in  a  very  different  con- 
dition in  many  States  from  the  way  in  which  it  now  was. 
Lord  Coke  had  written  that  no  nation  und^  heaven — it 
was  a  strong  expression — loved  justice  better  than  Ireland ; 
and  who  put  that  into  his  bead !  for  he  was  never  in  Ireland. 
Sir  John  Daviea,  who  was  to  have  been  his  sucoessor,  a 
most  learned  and  accomplished  man,  and  the  most  eloquent 
of  scholars,  lawyers,  orators,  and  statesmen  who  appeared 
in  this  country.  What  a  compliment  to  the  nation  I  Yes, 
whatever  liberties  they  had  in  England  they  had  here ; 
whatever  tights  were  possessed  there  were  their  inheritance 
here ;  whatever  they  had  acquired  by  a  long  course  of 
action  and  patriotism  was  their  inheritance  in  Ireland ;  and, 
surely,  looking  around  the  world,  they  pould  not  find,  npon 
a  close  investigation,  any  cotmtry  that  possesaes  a  national 
freedom  in  the  same  perfectioq  that  they  felt  and  knew  as  they 
sat  there  they  possessed  that  night.  It  waa  said  of  the  judges 
of  the  present  day  that  they  alavishly  followed  in  the  steps  of 
their  predecessors  ;  and  why  not  t  Were  they  to  reject  the 
accumulated  treasures  reserved  for  them  in  the  judgments 
of  the  great  men  who  bad  lived  before  them  I  Were  tbey 
to  reject  the  matchless  expositions  of  the  law  by  Mansfield  1  . 
Were  they  to  neglect  the  bright  example  of  Holt,  or  the 
deep  learning  of  Hay  I  No,  it  should  be  their  pride  in 
humility  to  study,  to  understand,  to  apply,  the  everlasting 
principles  of  justice  which  these  great  judges  taught.  It 
was  said  by  some  that  the  images  of  men's  wits  were  pre- 
served in  books,  and  sq  were  papable  of  perpetual  renovation. 
Others  said,  and  truly  said,  that  while  the  piece  dropped 
9nd  the  picture  faded,  the  idejs  of  the  great  and  good  were 
indestructible,  and  should  mora  properly  be  compared  to 
seeds  which,  cast  in  the  minds  of  other  men,  perfect  infinite 
thought  and  action  through  succeeding  ages.  They  had  the 
ideas  of  the  great  and  good  of  all  time  before  them ;  they 
had  it  in  the  long  and  illustrious  line  of  the  magistrates  who 
had  preceded  them  in  the  administration  ol  justice.  It 
waa  not  caprice,  it  waa  not  fancy  or  folly,  it  was  their  duty 
to  preserve,  maintain,  and  consolidate  the  maxims  of 
justice,  equity,  and  knowledge  which  they  in  their  illus- 
trious careers  practised  and  enforced.  Look  back  through 
the  history  of  the  world  !  Is  there  any  country  in  which 
there  waa  civilization  and  freedom  where  the  profession  of 
the  law  had  not  been  hon<iuted  1  and  of  the  English  nation 
they  found  that  in  all  ages  it  has  been  upheld,  honoured  and 
respected,  and,  as  Lord  Coke  said,  it  baid  founded  a  greater 
number  of  noble  families  than  any  other  profesaion  in  the 
land  I  and  why !  Because  as  a  nation  they  loved  justice. 
He  thanked  the  Lord  Mayor  on  the  part  of  the  judges — the 
twelve  sentinels  of  the  land.  Although  he  could  not  say  that 
eapa-pit  they  watched  over  their  interests,  yet  in  their  ap- 
propriate armour,  fortified  by  precedence  and  law,  they 
watched  over  witii  scrupulous  vigilance  the  property,  the 
character,  the  lives,  and  the  liberties  of  all  clnssiea  of  Her 
Majesty's  subjects  in  Ireland. 

The  Lord  Matob  proposed  "The  Bar  of  Ireland." 
He  said  the  Bar  had  ever  been  distinguished  for  its  ability, 
its  eloqnencc,  and  its  integrity,  whiUt  it  also  enjoyed  the 
reputation  of  being  both  "  witty  and  wise."  Having  spoken 
of  the  prolonged  intellectual  efforts  and  the  store  of  know- 
ledge of  the  &ir,  he  said  it  was  unnecessary  to  refer  to  the 
long  array  of  distinguished  men  who  had  made  the  Bar  of 
Ireland  iUnttrious,  and  who  of  that  brilliant  profession  have 
emblazoned  their  names  upon  the  bead-roll  of  fame. 

The  Solicitob-Gbnebal  returned  thanks.  He  said  the 
Bar  of  Ireland,  as  his  lordship  was  aware,  had  shown  in  a 
most  particular  manner  year  after  year  that  they  appre- 
ciated the  hospitality  of  the  Mansion  Houm.  But  he  might 
say  that  he  and  bis  brethren  had  special  gratification  in 
being  present  at  a  banquet  to  Her  Majesty's  Judges,  be- 
cause so  cordial  were  the  relations  between  the  Bench  and 
the  Bar  that  he  believed  be  spoke  the  sentiments  of  his 
profession  when  he  said  that  they  rejoiced  in  the  honour 
coufemd  upon  the  Benob  as  if  sbarod  by  themselves;  and 
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this  reciprocity — and  he  believed  there  was  tborotigh  reci- 
procity between  them — was  not  meaely  a  social  or  coDvivial 
one,  but  that  it  had  a  great  deal  to  do  with  the  due 
administration  of  jobtice  in  this  country,  as  well  as  with  the 
welfare  of  the  community.  He  ventured  to  congratulate 
the  Lord  Mjiyor  on  having  introduced  at  home  the  time- 
honoured  and  approved  inntitution  of  the  sister  country. 
He  believed  it  was,  indeed,  a  happy  thought  on  bis  lord- 
ship's part  to  invite  those  whom  he  specially  honoured 
to  that  splendid  entertainment,  with  its  music,  melody,  and 
numerous  attractions.  He  had  lately  seen  it  stated  in  a 
work  of  oonsiderable  merit,  as  a  difference  between  long 
speeches  and  short  speeches  after  dinner,  that  the  former 
were  great  bores  and  the  latter  were  little  bores.  They  had 
heard  that  evening  speeches  which  they  would  have  wished 
to  be  longer.  He  would  on  his  part,  however,  be  brief,  and 
conclude  by  expressing  his  acknowledgment  of  the  compli- 
ment which  had  been  paid  to  tbe  Irish  Bar. 

Tbe  LoBD  Chiiv  Jubtiok  said  he  would  ask  their  per- 
mission to  give  a  toast.  He  would  propose  "The  bralth 
of  the  Lord  Mayor,"  Tbe  office  of  Lon)  Mayor  was  an 
ancient  and  time-honoured  institution.  He  himself  belonged 
to  an  institutioii  which  was  also  of  some  antiquity.  Before 
he  came  to  that  banquet  be  had  looked  into  an  old  book, 
which  stated  that  there  was  a  person  wearing  the  high 
honour  of  the  title  which  he  had  the  privilege  of  holding  u 
the  year  ISOO-^that  was  a  proof  of  its  being  an  old  title. 
He  believed  the  Lord  Mayor's  was  an  office  which  dated 
.back  at  least  to  the  time  uf  Henry  II.,  whep  a  charter  was 
granted  to  a  man  holding  the  position,  and  who  appeared  to 
have  come  from  BristoL  Whether  their  distinguished  Lord 
Mayor  came  from  Bristol  or  not  was  immaterial  to  inquire. 
He  believed  be  was  a  man  of  justice  and  fair  thinking — 
a  man  of  genial  temper  and  tolerant  nature,  and  he  (the 
Lord  Chief  Justice)  thanked  him  meet  sincerely  for  the 
courtesy  be  had  that  evening  extended  towards  his  guests, 
and  would  now  ask  them  to  drink  tbe  health  of  the  Lord 
Mayor  with  alacrity-r^he  might  indeed  say  with  enthusiasm. 


DB.  KENEALT. 


As  will  be  seen.  Dr.  Kenealy  is  no  longer  a  member  of 
the  English  Bar.  The  Benchers  of  the  Honourable  Society 
of  Gray's-Inn,  with  which  he  had  been  affiliated  for 
upwards  of  a  quarter  of  a  century,  on  2nd  inst.,  resumed  the 
consideration  of  the  charges  preferred  against  him  as  the 
reputed  editor  of  the  Englithman;  and  the  result  is,  that  his 
oall  to  the  Bar,  which  dated  from  May,  1847 — twenty-seven 
yeaiB  ago — has  been  vacated,  he  himself  expelled  from  the 
ISooiety,  and  his  name  erased  from  the  roll  of  its  members. 
Neither  then  nur  at  tbe  preceding  meeting  of  the 
Benchers,  about  a  week  ago,  convened  to  deliberate  on  his 
conduct,  was  Dr.  Kenealy  present,  nor  was  he  represented 
by  any  one,  although  the  Benchers  had  caused  formal 
notice  to  be  given  him  to  appear  and  show  cause  why  he 
should  not  be  disbarred  for,  as  was  alleged  in  substance, 
writing  and  publishing  articles  reflecting  upon  the  dignity 
of  the  Bench,  the  honour  of  tbe  Judges,  and  casting  asper- 
sions of  an  odious  character  upon  Benchers  of  Gray's-inn 
individually,  and  other  persons  in  authority.  It  is  but 
right  to  say  that  illness  has  been  a^«igned  as  the  cause  of 
bis  absence  from  the  investigation  instituted  by  tbe  govern- 
ing body  of  the  Inn. 

The  meeting  of  Benchers  on  2nd  inst.  was  resumed  at 
4  o'clock,  and  lasted  nearly  two  hours.  The  deliberations 
were  strictly  private,  in  the  sense  of  being  confined  to 
themselves;  but  tLere  was  no  secrecy  on  their  part  as  to 
the  result  at  which  they  eventually  arrived.  The  privacy 
obeerved  on  the  oocacion  had  nothing  exceptional  in  it. 
On  the  contaiy,  it  was  quite  in  accordance  with  the  tradi- 
tions and  customs  of  the  Inn,  and  not  in  any  way  meant  to 
defeat  the  reasonable  curiosity  on  tbe  part  of  tbe  public 
The  Benchers  present  on  the  occaxion  were — Mr.  John 
Archibald  Russell,  Q.C.,  treasurer  of  the  Inn,  who  presided 
over  the  di  liberations ;  the  Solicitor-General,  Mr.  Wilde, 
Mr.  Manisty,  Q.C,,  Mr.  Stephens,  Q.C.,  Mr.  Soutbgate,  Q.C., 
Mr,  Parker,  Mr.  Wigg,  Er.  Whishaw,  Mr,  Blount,  Mr, 
Tatham,  Mr.  Fooks,  Q.C.,  Mr,  Joyce,  Q.C,  Mr.  Henniker, 
Q.C.,  and  Mr.  Edwards,  Q.C, 


Subjoined  is  the  result  at  which  the  Benchers  eventually 
arrived,  and  which  has  been  courteously  furnished  to  us  by 
their  directions  : — 

Moved  by  Master  Manisty,  seconded  by  Master  Holker, 
Solicitor-General,  and  carried  unanimously : — 

"  That,  in  the  opmion  of  this  Bench,  Dr.  Kenealy,  being 
the  editor  of  the  newspaper  called  the  Englithman,  replete 
as  it  still  is  with  libels  of  tbe  grossest  character,  is  unfit  to 
he  a  member  of  this  honourable  Sodety  or  of  the  English 
Bar." 

Moved  by  Master  Manisty,  seconded  by  Master  Holker, 
and  carried  unanimously : — 

"That  Dr.  ^enealy's  oall  to  the  Bar  be,  and  the  same  is, 
hereby  vacated  ;  that  he  be  expelled  from  this  Society,  and 
his  name  erased  from  the  roll  of  the  members  therei»f.' 

With  that  tbe  proceedings  terminated,  and  the  Benchers 
separated.  Dr.  Kenealy,  as  may  be  remembered,  became  a 
Queen's  Counsel  in  1868,  and  was  nut  long  afterwards  made 
a  Bencher. 

A  correspondent  sends  tbe  following  account^  of  that 
part  of  tbe  proceedings  at  Gray's-inu,  on  Sud  inst.,  not 
referred  to  in  the  preceding  report : — 

After  the  minutes  of  the  previous  meeting  were  read, 
the  Benchers  propeeded  seriottin  to  the  ooosidei^tioo  of  the 
severed  articles  written  in  the  Englithman  on.  which  they 
founded  their  impeaob^ient  of  Dr.  ^enealy.  Tbe  one  most 
seriously  reflecting  upon  them  was  the  following,  which 
they  denounced  as  infiimons,  and  calculated  to  bring  re- 
proach upon  their  body.  After  furnishing  a  list  of  tbe 
names  of  the  Benchers  taking  part  in  the  present  proceed- 
ings, the  article  says  of  them  :— 

"We  believe  that  wherever  the  English  language  is 
spoken,  and  this  paper  is  read,  they  will  be  spat  upon  hy 
eyery  lover  of  truth  and  justice.  If  the  learned  prolessions 
in  England  were  weeded  out,  probably  the  equaU  of  these 
men  in  ignorance,  meanness,  and  vulgarity  could  not  be 
found.  They  were  so  hopelessly  and  belplesiily  illiterate 
that  when  the  Prince  of  Wales  recovered  from  his  fever 
tbe  Benchers  could  not  produce  an  addrefs  of  congratula- 
tion that  would  pass  muster;  and  it  was  finally  handed  over 
to  Dr.  Kenealy  to  polish  their  ungrammatical  and  barbarous 
composition  into  something  like  decent  shape,  and  as  he 
wrote  it  so  it  went  to  tbe  Prince.  ...  At  the  part 
which  Manisty  has  played  in  this  travestie  of  justice  we 
are  in  no  way  surprised.  This  ex-attomey  has  always  been 
the  foe  of  Dr.  Kenealy ;  he  was  the  only  man  who 
violently  opposed  his  admission  to  the  Bench  when  Dr. 
Kenealy  was  appointed  Queen's  Counsel.  He  has  since 
exhibited  the  most  rancorous  spirit.  Nothing,  however, 
could  operate  on  that  mean  and  paltry  little  mind  which 
showed  its  minute  pettiness  by  boasting  that  on  such  a  day 
its  owner  dined  with  Mellor,  Cockbum,  and  Lash,  who 
ought  to  be  as  gods  in  justice,  but  who  are  too  often  the 
slaves  of  passion,  of  prejudice,  of  revengeful  pride,  if  they 
are  not  allowed  to  do  as  they  think  fit.  How  often  has  he 
dined  with  those  three  judges,  and  in  order  to  curry  favour 
with  such  persons  he  was  an  accomplice  in  a  conspiracy 
which  has  for  its  object  the  destruction  of  Dr.  Kenealy." 
At  tbe  Ust  meeting  of  the  Benchers,  Mr.  Manisty,  it  will 
be  remembered,  moved  Dr.  Kenealy's  dlsbencbnient,  which 
was  seconded  by  Mr.  Solicitur  General  Uulker,  and  carried 
unanimoosly.  The  arUcle  then  turns  to  tbe  Solicitor- 
General,  and  says : — 

"  Mr.  Disraeli  has  permitted  his  paid  agent  to  attack  Dr. 
Kenealy,  which  he  would  not  have  done  without  his  mas- 
ter's leave  or  desire.  And  the  Prime  Minister  is  insane 
enough  to  attack  the  man  most  popular  in  England  at  the 
present  moment.  The  mass  of  the  people  know  and  feel 
that  Dr.  Kenealy  has  done  no  wrong.  He  is  simply  the 
victim  of  a  powerful  cabal  of  aristocrats." 

The  paper  then  alluded  to  the  Benchers  as  "  these  eleven 
lacqueys,"  and  proceeds, — 

"  We  cannot  think  that  a  mere  puppet  like  Holker  would 
dare  to  act  as  he  has  done  if  he  had  not  orders." 

The  article  winds  up  as  follows : — 
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"  It  is  whispered  that  the  whole  of  this  plot  was  finally 
arranged  at  tiie  Lord  Chancellor's  breakfast  on  Monday, 
when  Cockbum,  Mellor,  Lush,  Holker,  Manisty,  and  Fooks 
(the  aspirant  for  Dr.  Kenealy's  chambers)  were  present,  and 
devised  what  was  to  take  place  the  next  day  but  one.  We 
acquit  Lord  Cairns  of  any  participation  in,  or  even  suspect- 
ing, such  a  deed,  bnt  the  others  are  capable  of  any  aict  of 
shame." 

Then  the  article  alludes   to  the   Benchers   present,  and, 
speaking  of  those  absent,  says  : — 

"They  would  never  have  joined  this  infamous  cabal. 
Scaramouch  Huddleston  was  not  there,  but  be  has  already 
sunk  BO  deep  in  the  mire  by  his  abject  compliance  with 
Lord  Forgery's  manoeuveis  on  the  Oxford  Circuit  against 
Dr.  Kenealy  and  his  absence  or  presence  signifies  nothing." 

Then  the  article,  alluding  to  the  Bar,  says  : — 

"  But  the  Bar  is  so  degraded  and  cowardly  that  it  has 
not  spoken  out  as  it  should  have  done  for  one  of  its  mem- 
bers. .  .  .  We  are  curious  to  see  whether  the  Judges 
will  endorse  this  deed  of  transoendant  villainy — ten  obscrore 
and  wicked  men  conspiring  together  against  the  life  of  Dr. 
Kenealy  for  editing  a  paper  which  no  human  being  has 
complamed  of  except  Sarah  Pittendreigh.  These  ten  will 
go  down  to  posterity  with  her,  while  the  curse  of  Ood  will 
fall  upon  each  of  them  and  their  posterity  for  having  plotted 
the  destruction  of  Dr.  Kenealy  and  his  innocent  d^dren." 
Alluding  to  a  petition  which  lb  being  got  up  in  Leeds  for 
the  aboution  of  Gray's'inn,  it  says  :-•- 

"Every  name  is  ten  times  more  respectable  than  that  of 
the  ten  <^nspiraton  whom  we  have  ennmerated." 

It  would  be  impossible  here  to  give  the  several  articles 
published  in  the  Englishman  reflecting  upon  the  Bench,  the 
Bar,  and  the  BenchetB  generally,  which  were  considerecl 
on  2nd  inst.  at  Gray's-inn.  Many  of  them  are  of  a  character 
involving  the  reputations  of  several  eminent  personages, 
scurrilous  caricatures  of  the  several  members  of  the  Bench 
of  Gray's-inn,  invidious  attacks  upon  the  reputation  of  the 
three  Judges  who  presided  at  the  Tichboriie  Trial,  imputa- 
tions upon  the  bonafida  of  members  of  the  Bar,  who  are 
charged  with  truckling  to  the  Bench  for  purposes  of  promo- 
tion, and  a  variety  of  other  accusations— all,  however,  so 
monstrous  and  absurd  as  to  make  it  to  be  regretted  that 
they  were  ever  penned.  These  and  several  other  matters 
were  duly  considered  on  2nd  inst.,  and  temperately  discussed 
by  the  Benchers  for  about  two  hours,  after  which  Mr. 
Banks,  the  Steward,  came  forward  and  read  the  resolutions 
expelling  Dr.  Kenealy  from  the  Society  of  Oroy's-inn  and 
vacating  his  call  to  the  Bar. 

The  Lord  Chancellor,  acting  upon  the  threat  contained  in 
a  letter  of  the  20th  ult.,  has  removed  Dr.  Kenealy's  name 
Irom  the  list  of  Qneen's  Counsel.  Among  the  reasons  given 
are  systematic  charges  of  bias,  venality,  and  corruption 
brought  by  him  against  the  persons  connected,  whether  as 
Judges,  jnry,  counsel,  or  otherwise,  with  the  prosecution  of 
"The  Queen  v.  Castro,"  intended  to  lower  the  dignity  of 
the  Bench,  and  to  degrade  and  discredit  the  administration 
of  Justice. — The  Timet. 


SERIOUS    ACCIDENT  TO   MR.  SERJEANT 
AUMSTRONG. 

We  regret  to  state  that  Serjeant  Armstrong  met  with  a 
serious  accident  on  Thursday  momingi  As  leading  counsel 
for  the  defendants  in  the  case  of  Jordan  v.  Matrt.  Diat  atid 
West,  proprietors  of  the  Grafbm  Theatre  of  Varieties,  and 
which  was  at  hearing  on  the  previous  day  in  the  Conrt  of 
Common  Pleas,  he  was  anxious  to  view  the  premises  in 
Mouth  Anne-street,  respecting  which  the  litigation  arose. 
He  proceeded  there  in  the  morning,  and,  .when  descending 
by  a  stairs  to  the  stage,  h«  missed  his  footing,  fell  down 
some  distance,  and  was  seriously  injured.  It  is  stated 
that  he  was  cut  on  the  back  of  the  head  and  face,  and  that 
one  of  his  arms  and  back  were  also  injured.  Owing  to  this 
accident  to  the  leading  counsel  in  the  case,  the  farther 
bearing  of  Jordan  v.  Wat  and  Dull  was,  on  application, 
adjonroed  till  yesterday  morning. 


DEATH  OF  MR.  NAPIER. 

We  deeply  regret  to  announce  the  death  of  Mr.  Napier, 
B.L.,  son  of  the  Right  Hon.  Sir  Joseph  Napier,  Bart.,  one 
of  the  Commissioners  of  the  Great  Seal  in  Ireland,  whidi 
sad  event  took  place  on  Thursday  morning  about  four 
o'clock,  at  the  residence  of  his  father,  after  a  short  illness, 
occasioned  by  gangrene  proceeding  from  erysipelas,  brought 
on  from  spinal  affection  by  an  excessive  wetting  he  received 
while  proceeding  from  the  courts  to  his  reHidence  nine  days 
ago.  Mr.  Napier  some  years  since  was  called  to  the  Bar, 
and  gave  early  promise  of  a  distinguished  career.  He  was 
greatly  esteemed  for  his  unassuming  and  courteous  demea- 
nour. He  rendered  good  service  as  one  of  the  Hon,  Sees, 
of  the  Citizens'  Sanitary  Association;  and  whenever  he  was 
brought  into  contact  with  his  fellow-citizens,  Mr.  Napier  won 
golden  opinions.  Few  young  men,  even  of  the  present  day, 
bad  brighter  prospects  before  them  ;  and  the  death  of  this 
young  gentleman  at  so  early  an  age  will  caose  the  utmost 
grief  to  his  immediate  friends  ana  the  dtizens  gensrally. 


LAW  STTTDENTS-  JOUSHAL. 

LEGAL  AND  LITERARY  DEBATING  SOCIETY. 

The  Inangnral  Meeting  of  this  Society  for  the  session 
1874-75,  wiU  be  held  in  vie  Antient  Concert  Rooms,  Great 
Brunswiok-street,  on  Thursday  evening  the  10th  December, 
1874. 

Mr.  John  Trevor  Fox,  M.A.,  Solicitor,  will  deliver  the 
Inaugural  Address. 

The  Society's  Medals  will  be  presented  to  the  successful 
candidates. 

The  chair  vrill  be  taken  at  7  46  p.m.  by  the  Right 
Honourable  Judge  Monis. 

Tickets  of  admission  may  be  had  on  application  to  the 
Secretary  or  Members  of  the  Committee,  at  the  Solicitors' 
Buildings,  Four  Courts. 

SESSIONAL  EXAMINATION  OF  NOVEMBER. 

Although  the  list  of  students  is  not  yet  officially  pub- 
lished, we  believe  that  all  the  candidates,  with  one  excep- 
tion, passed,  and  that  a  graduated  list  will  be  out  in  a  few 
days. 

The  Gbbat  Sbal. — ^A  large  amount  of  work  seems  to  be 
got  out  of  the  Great  Seal.  The  "  Porter  to  the  Great  Seal" 
informs  the  Legal  Departments  CommisdoneiB  that  the 
quantity  of  wax  used  is  abont  4  cwt.  per  month.  The  Porter 
says  he  has  charge  of  the  Great  Seal  during  the  day,  and 
delivers  it  up  to  the  Lord  Chancellor  the  last  thing  at  night. 
The  Porter  is  in  attendance  for  nine  honn  a  day,  and  longer 
at  times  in  the  Parliamentary  Session,  as  he  has  to  remain 
at  the  House  of  Lords  nntil  that  House  is  up,  and  then  to 
go  to  the  Lord  Chancellor's  house  after  him  with  the  Great 
SeaL  The  Porter  adds  that  he  never  had  more  than  a 
week's  holiday  in  a  year. 

Spabklino  Wihbs  from  SachdB.  —  An  interesting 
article  has  just  appeared  in  the  Medical  Timet  and  Oazette 
on  Sparkling  Wines.  In  consequence  of  the  recent  rise  in 
the  price  of  Champagnes  it  appears  that  attention  has 
been  directed  to  the  district  of  Saumur,  in  the  north-western 
portion  of  France.  Dr.  Druitt,  the  author  of  the  article 
in  question,  remarks : — "  Both  in  society  and  in  medical 
practice  the  use  of  Sparkling  Wine  is  largely  on  the  in- 
crease. Nothing  is  so  exhilarating  with  so  small  a  quantity 
of  alcohol  in  it,"  and  adds  that  the  wines  of  Saamor, 
"  although  perfectly  familiar  in  London,  have  hitherto  been 
decorated  with  other  names  than  their  own,"  and  that 
"every  year  4,000,000  bottles  of  wine  iitom  Saumur  are 
sent  to  this  country,  where  it  has  been  ticketed  with  any 
name  the  purchaser  chooses  to  give  it."  He  concludes  hu 
article  with  the  following  advice : — "It  surely  is  foolish  to 
give  4s.  or  Ss.  for  a  second-rate  Champagne,  when  a  wine 
which  is  either  the  same  identically,  or  rather  one  better 
than  the  second-rate  brands  of  Champagne,  may  he  had  for 
less  money."  One  firm,  the  Messrs.  W.  &  A.  Gilbey,  of 
London,  are  introdacing  these  wines  through  the  medium 
of  their  Agrnts  in  every  town,  under  what  Dr.  Druitt  calls 
"the  modest  and  true  appellation  of  Sparkling  Wines  of 
Saumur."— [iforntnfr  Po^  Jkember  Snd,  1874-i 
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BEVIEWS. 


The  J.  P.'t  Pocket  Oiiide.  By  Sob-Is8pkotor  HnTOHnaoH, 
Boyal  Irish  ConsUbuluy.  Dublin  :  J.  IreUnd  ft  Son ; 
o»n  be  had  of  Messrs.  Hodges  ft  Foster,  sjid  of  Mr. 
Ponaonby,  Grafton-street. 

This  Pocket  Guide  oontains  a  succinct  epitome  of  tbe 
Bummfir;  jurisdiction  of  Magistrates  vhen  actiof;  out  of 
Petty  Sessions,  with  the  Riot  Act  and  Form  of  Order  to 
dose  pubb'c  houses,  also  extracts  {rom  the  best  authorities 
on  the  suppresmoD  of  riota,  fto.,  neatly  got  np  so  as  to  be 
carried  in  the  wustcoat  pocket  or  note  book,  like  a  season- 
tioket  or  small  pocket-book;  it  shows  a  practical  knowledge 
of  what  it  professes  to  teach,  and  from  its  portability  will 
be  of  nse  to  gentlemen  who  are  not  fond  of  books,  and  who 
hate  big  books. 


BOOKS   BECEIYES. 


We  hare  received  the  following  book  fbrreTiew: — 
JB^fty  undti-  the  Jvdieatun  Act,  or  the  Relation  of  B<fmty 
to  Common  Lav:  mth  an  Appendix,  containing  tie 
High  Court  of  Judicature  Act,  187S,  and  the  Scheehde 
of  Rulet.  By  Chalonib  W.  Chote,  Barrister-at-Law. 
London:  Butterworths,  7,  Fleet-street.    1874. 


COTJBT     PAPEBS. 


LANDED  ESTATES'  COtTRT. 

Blttlnga  for  nert  Week  lo  far  as  lame  are  appointed. 

Before  the  Hon.  JuDoa  Flahaqam. 

UONDA  Y. 

In  Chahbib. — E.  R.  Mahony,  from  8rd. — W.  Fitaimon, 
aa  to  costs. — J.  Riddick,  allocation. 

In  Codbt.— J.  M'Creight,  from  2.3rd  nit— H.  Greer, 
payment. — A.  H.  Griffith,  tenant's  objection. — J.  Lendram, 
to  dismiss  petition. — G.  Fossitt  and  others,  to  stay  pro- 
ceedings. 

Before  EXaMinib  (Mr.  Dobbs). 

Assignees  M'Nolty,  to  take  acobotat 


TUESDAY. 

In  Chambkb.— C.  "t.  Campion,  allocation. 

In  CouBT. — Reverend  J.  Darcy,  for  carriage. — ^W.  Blair 
objections. 

Before  ExAmvKB  (Mr.  Dobba). 
J.  Hakleton,  rental. 


WEDNESDAY. 

Ir  Co0BT. — Presbyterian  Widows'  Fund,  from  3nd. — 
S.  Clarke,  ditto. 

Before  SXamiMb  (Mr.  M'Donnell).     . 
Anne   Bull,  for  deeds.— J.   O.  Evans,   vooch. — N.   J, 
M'Namara,  rental. — E.  M.  Uavies,  do. — Trustees  Power, 
do. — Ber.T.  Townsend,  do. — Fitasimons,  do.— J.  M'Oartby, 
ditto. 


FRIDAY. 
BALI  AT  12  O'CIiOCK. 

M.  CabboLl  ahd  othbbb. — 2  Iota. 


COURT  OF  BANKRUPTCY. 


SITTIN08  FOB  NEXT  WEEK,  ao  far  m  Appolatad. 

MONDA  Y. 

Before  the  CoDBT,  at  11  o'clock. 


BANKBUI^S 


NATORE  OP  BITTINO   I 


Before  Chiif  Rbqistrab  or  Chicv  Clbbk,  at  12  o'doek. 


Hugh  0.  Walsh 

Prove  debto  and  voncb 

Agattc&anip 

James  Brenoan 

do 

Bumfreg 

£.  I>.  Haecand 

do 

Perrf  <f  Co. 

James  O'Beime 

do 

Pern/ 4  Co. 
Larking  Co. 

Michael  O'Sulliran 

do 

Walton  &  Kolan 

do 

lAtrlan  4  Co. 

.John  Woods 

do 

Oldham  f  Eabm 

B.  M'Lenegan 

do 

Btmur 

Hichsel  Reilly 

do 

Mtttkaet 

Ue  Savigney  Ashe 

Costs 

Bnbimon 

and  Co. 

John  Barrett 

Reference 

Perry  4  Co. 

TUESDA  Y. 
Before  the  Coubt,  at  11  o'clock. 


Edward  J.  Qninan 

tst  public  sitting 

Tatlew 

T.  M'Cotcheon 

2nd  composition  sitting 

Caeev^Ctam 
n/Kltr^aon 

Same  matter 

Final  examination 

John  Lynch 

do 

Cat^^Clag 

Robert  Lawler 

do 

Utt 

John  Callinan 

do 

Malhew* 

Matthew  Holland 

do 

AU-imon  if  FroM 

Mary  Smith 

do 

Oldham  4  Eaton 

Same  matter 

Motion 

Cronhebn  4  Co. 

Michael  SUnley 

Final  examination 

ffeilson 

Thomas  Laffan 

do 

QReardon 

Denis  Ourran 

do 

Lett 

Wniiam  Campbell 

do 

NeiUon 

J.  W.  &  R.  Rowan 

do 

Oldham  4  Eaten    . 

David  F.  Jones 

do 

Matheat 

Thomas  M'Connell 

do 

iMrldn  4  Co. 

John  Woods 

Motion 

Smith 

Daniel  Cullen.jun. 
Thomas  F.  O'Neill 

do 

Botjd 

Audit  mortgagee's  act. 

Larkin  4  Co. 

James  Murray 

do 

fMrkin  4  Co. 

Anthony  Connor 
Nash,  Harty  &  Co. 

do 

Larkin  4  Co. 

Audit  and  dividend 

Larkin  4  Co. 

William  Cannon 

do 

Goff 

Daniel  Shea 

do 

Perry  4  Co. 

Patrick  Moylan 

do 

Perry  4  Co. 

G.  K.  Donovan 

do 

Perry  4  Co. 

L.    De  Savigney 

do 

Robinson 

Ashe  &  Co. 

B.  M'Lenegan 
John  Maraden 

do 

Mathewt 

do 

Tatlow 

Hugh  B.  Uuiney 

Prove  charge 

Wallace  4  Co. 

Before  Chiv  BaaiBlBAB  or  Caur  Clbbk,  at  12  o'clock. 


Robert  Courtney 
WUIiam  J.  Lister 


Geoffrey  Davies 


Prove  debts  and  vouch 
Inquiry  under   188th 

General  Order 
Iteference  under  order 

of  24th  Nov.,  1874 
Reference  under  order 

of  17th  Nov.,  1874 


Fitigerald 
Leachman 

Bemtag 

Caief4Claf 


WEDNBSDA  Y. 
Before  the  Court,  at  11  o'clock. 


Banbridge  Exten- 
sion  Railway  Co. 


Motion 


MwUmd 
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Before  Canr  IteaianiAS  or  Cauv  Clibx,  at  12  o'clock. 


Waiiam  Holmes 

Prove  debts  and  voacb 

Jfathewt 

P.  Gordon 

Settle  aceonnt 

Larkm4  Co. 

H.  Gordon 

do 

LarkU^Co. 

J.  J.  Henneesy 

Costs 

Tkompion 

James  Fortnne 

do 

Thon^mm 

Daniel  Kilbride 

do 

C^^i7ha 

J«bn  Devar 

do 

TBURSDAT. 
Before  Cbiiv  RaoiarRAX  or  CHmr  Clbbk,  at  12  o'clodc 


Philip  H'Cusker 
Charles  M'Entee 
Kathaniel  Evans 
Lndlov  Berluley 


Prove  debts  and  voocb 
do 
do 
do 


Ptrry^Co. 
Campbell 
Oldham^  Eaton 
Catji4  dag 


FMIDAY. 
Before  the  Court,  at  11  o'clock. 


Eugene  O'Snllivan 

1st  composition  sitting 
1st  public  sitting 

Jimtt 

Same  matter 

Lartm^Ot. 

Michael  Narris 

Ist  compceition  sitting 

JSeaUm 

Same  matter 

1st  public  sitting 

Uu 

Robert  Silk 

do 

Burnt 
ilaAewt 

Same  matter 

1st  composition  sitting 

John  U.  Greer 

do 

JoneM 

Same  matter 

lat  pnblic  sitting 

Jones 

ivaa  Kealy 

do 

Categ^Clojf 

Henry  M'Carthy 

do 

Lett 

Luke  Connor 

Ist  composition  sitting 

Oldham  a  Eaton 
Larkm  *  Co. 

John  Parsons 

Final  examination 

Thos.  R.  Crawford 

do 

Neiltoa 

James  Garroway 

do 

Thompson 

Michael  Grant 

do 

Formthe 
Lar&n  ^  Co. 

John  Walsh 

do 

William  Stapleton 

do 

Bamilton  4  Oraia 

James  Ryan 
George  H'Donnell 

do 

Bamilton  a  Craw 

do 

CfSeard.'n 

Ebenezer  E.  Brown 

do 

CaMeji4  CUu/ 

J.  J.  Ilennessy 

Motion 

White 

Ladlow  Berkeley 

do 

FoUreUiSon 

John  Devar 

Cae<9  4Cl^ 

Patrick  Henneesy 

Audit  mortgagee's  act. 

Dim 

Patrick  Dee 

do 

Dim 

Francis  Keegan 

do 

SoeenticU 

Mary  Williams 
William  Holmes 

Audit  and  dividend 

Oldham  4  Eaton 

do 

ifathao$ 

J.  J.  Hennessy 

do 

Thompson 

James  Fortnne 

do 

Thamfton 

John  Gleeson 

do 

Catef  4  Oag 

George  and  Edward 

do 

Perry  4  Co. 

Barley  Kough 

Before  Caur  Reoibtkax  or  Cbisf  Cubx,  at  12  o'dook. 


iOUinHOATIONB  IN  BANKSXTFTCY. 

Garland,  Patrick,  Carrickmacross,  county  Monaghan,  grocer. 
Sittings,  Tueidofi,  December  22,  and  Friday^  January  8. 
BamiUon  and  Craig,  Solrs. 

Hamilton,  Henry,  Kilreo,  Londondeny,  grocer.  Sittings,  7\ief- 
doiy,  December  16,  and  Friday,  January  8.    Bemer,  solr. 

Lofthouae,  John  S.,  126,  Capel-street,  Dublin,  vintner.  Sit- 
tings, Tvetdm,  Deeemier  29,  and  Friday,  January  12. 
Ol&am  and  Eaton,  solrs. 

M*Carthy,  Heniy,  Ballinahineh,  county  Down,  grocer.  Sit- 
tings, Frtaay,  December  11,  and  Tueidm/,  December  29. 
Lett,  toll. 

M'Kerihan,  Hamilton,  Dromore,  Tyrone,  draper  and  grocer. 
Sittings,  Friday,  December  18,  and  Tuesday  January  b. 
Synd,  solr. 


Scott,  William  J.,  Castle-placa,  lata  5,  Tomb-stieet,  Belfas^ 
commission  agent  Sittings,  Tuesdt^,  Deosmher  22,  and 
Friday,  January  8.     ffDoaaa,  solr. 

Smith,  Matthew,  Corrahoe,  Stradone,  Cavan,  brmer.  Sittings 
.FHoEoy,  December  18,  and  Tuesday,  January  6.  Ryna, 
solr. 


IHVniEMOB  IN  BANKRUPTCY. 

Murphy,  John  R.,  South  Blain-etreet,  Cork,  grocer  and  spirit 
merchant.  2nd  and  final  dividend  2{d.  m  the  £,  malong, 
with  first  dividend,  3s.  lOfd.  in  the  £.  L.  H.  Deering, 
official  assignee.    Oldham  and  Eaton,  soln. 

O'Donnell,  Walter.  Waterford,  draper.  1st  dividend,  6s.  In  the 
£.  L.  H.  Dealing,  official  assignee.  Oldham  and  Eaton, 
soln. 
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Bank  Bate— Of  Dlioonnt— 6  per  cent.,  lat  December,  1(74. 
Of  Depoalt— 3t  per  cant.,  lit  December,  U74. 

Name  DaTS— December  ISth  and  Mth,  1874. 
Account  Days— December  16th  and  DOth,  1874. 

On  Saturdays  bniiiieas  commences  at  II  30  am.,  and  the  Stoek 
Brokera'  OlBceacloae  at  1  pja. 
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MONEY: 


lU^OKTGAGES         ON        ESTATES, 
^     LITE   INTERESTS,   AND   REVEBSIONa 

Heaan.  SALTER  A  CO.,  luiTe  Urge  Fundi  antlUble  for  U>m» 
upon  the  above  Secai-itiea,  to  which  they  dealre  to  direct  the  attention 
of  Landed  Proprletoca,  Solldton,  and  others  requhring  Money  on 
Hortgaga 

llieyalaa  invite  appHcationa  for  Becurltiea  from  Ca{iltaUita,  Tnuteea, 
and  otbera,  deiiroiis  of  Investing  Money  either  in  Large  or  Small 
Amoonta. 

41,  Lover  Sackville-atreet,  Dnblin;  and 

11,  Pancraa-lana,  London,  E.G.  in 

BILLS  of  £20  to  £500,  Discounted  Tfith  despatch, 
and  Caah  Advanced  on  Farmers'  Leaaes,  Goods  In  Bond, 
Reverslona,  or  any  bond  fide  Security,  on  moderate  and  strictly 
conlldential  terms ,  and  MORT0A6ES  to  any  amount  negotiated  on 
best  terms  conalateot  with  security,  by 

Mb.    FITZSIMONB, 
474  18,  Fleet-street,  DuUin. 

TO  SOLICITORS  and  OTHERS— Mr,  Mohtagd 
Brabah  is  prepared  to  make  Temporary  Advances  on  Personal 
or  otlier  Securities  pending  negociations  for  Loans,  Bales  In  Landed 
Eatates'  Court,  Bills  of  Costs,  &C.    Applications  strictly  confidential. 
Mr.  HONTAOU  BRAHAM, 
6ll  87,  South  Frederick-street,  Dublin. 


c 


RAIG,       GARDNER,      &      Ca, 

ACCOUNTANTS. 
TRINITY    CHAMBERS,    40    asd    4],    DAME-STREET, 

DUBLIN.  308 

LEGAL    EDUCATION: 


ATTORNETS'  APPRENTICES'  PRELDIINART  EXAMINATION. 

DR.  MORTIMER'S  Class  is  in  full  operation.  The 
following  distinctions  (indadlng  2nd  recommended,  4tli  and  6th 
places  In  October,  1st  and  8rd  in  May,  and  2nd  and  iird  In  April,  1874) 
Bave  been  obtained  by  bis  pupils :— Gold  Medal  and  £10  Prize  (three 
times) ;  Silver  Medal  and  £6  Prise ;  Public  Commendation  under  the 
Benchers;  Ist  place  (seven  times);  2nd  place  (six  times);  8rd  place 
(seven  times);  4th  place  (four  times).  During  the  last  three  years 
seven  have  been  recommended  to  compete  for  the  Prize,  and  in  all  116 
have  passed.    Address — 

WH.   MORTIMER,  H.A.,   LL.D., 
6ooi  26,  York-street,  Dublin. 

MR.  JAMES  CURRAN, 
Ex-Scholar,  Trinity  College,  Dublin:  First  Classical  Sizar  and 
Uonortnan ;  First  University  Prlxeman  in  Civil  Law,  Second  in  Modem 
History,  and  Fourth  in  English  Literature; 

38,    HARDWICKE-STSEET, 
Prepares  Gentlemen  for  the  Entrance  and  Term  Examinations  in  th« 
Univendties,   Civil  Law  £xa^llnatlon^  Royal  Coll^  of  Physicians 
and  'Surgeons,  Arts  Examination  of  Apothecaries'  Hall,  Preliminary 
Examination  of  Attorneys*  Apprentices,  Ac.  617 


INSURANCES: 


^HE   GUARANTEE  SOCIETY  OF  LONDON 

(Empowered  by  Bpedal  Act  of  Parliament — Session  184^, 
19,    BIRCHIN-LANE,    LONDON. 


This  Society  was  the  flnt  PuMlo  Company  established  in  Great 
Britain  to  obriate  the  inconvenience  and  defects  of  Suretyship  by 
Private  Bondsmen;  and  Iti  security  is  adopted  by  Her  Majoity't 
Government,  Banks  of  England  and  Ireland,  Corporations  of  London 
and  DuUin,  and  nearly  all  the  principal  Bankers,  Railway  Companleo, 
and  Commensal  Finns  in  the  United  Kingdom. 

Agents  for  Ireland: 

WILLIAM    G.    V>V   BEDAT   &    SONS, 
Government  Stock  and  Share  Broken. 
Fire  and  Life  Offices, 
1    and  S,    FOSTER^PLACE,     DUBLIN.  574 

WANTS: 

TO  SOLICITORS The  Parent  of  a  Young  Gentle- 
man is  anxious  to  correspond  with  some  Solicitor,  to  whom  he 
could  be  bound,  if  successful  at  the  January  Examination.  A  large 
fee  will  bo  given,  provided  be  meets  with  a  suitable  Gentleman.  Those 
desirous  of  coming  to  an  arrangement  will  please  send  porticulara  at 
once  to  Mrs.  Evaits,  10,  Upper  Buckingham-street,  Dublin.         613 


MISCELLANEOUS: 


JEREMIAH  D'ARCY, 

SCRIVENER,    LAW    STATIONER,    AND    PRINTER, 

OFFICE  -27,    BACHELORS'-WALE,    DUBLIN. 

Registry  and  Judgment  Searches  carefnDy  made.     Cotmlry  Ordsri 
promptly  attended  to, 309 

TOHN  O'MALLEY, 

tl  4,    SAINT    ANDREW-STREET,    DUBLIN, 

LiW  AND    QeKSRAL   StATIOXSS, 
SCRIVENER,     PRINTER.     LITHOGRAPHER.     ENGRAVER,    AND 
ACCOUNT-BOOK      MANUFACTURER 
Licensed  to  Sell  Law  and   General    Stampa.  310 

LEGAL    POSTINGS; 

LANDED   ESTATES'   COURT,    IRELAND. 

DECLARATION   OF    TITLE. 


FIRST  NOTICE. 


TO  GivB  Nono 


THIS  18 
TO  ALL  WHOK  ZT^XAT  CONCEBS, 


In  the  Matter  at 

the  EsUteot 

William  Barry  Ritchie,  an^tbat  William  Barry  Ritchie,  of  The 

Owner  of  an  Estate,  In  Fee-  C  9"".    ^e"?*'    *?  _,*^'  ,  S""""'^  "f 

j—nla.  In  Land.  1  Antrim,  on  the  20th  day  of  November, 

»uip.»,j..  ..^^ J  1874,   presented    his   PeUtion   to  the 

Landed  Estates  Court,  Ireland,  praying  that  the  Title  to  all  that 
Piece  or  Parcel  of  Slob  or  waste  Land  lying  between  the  Northern 
Count  ies  Railway  and  the  property  of  the  Belfast  Harbour  Commis- 
rioners,  being  part  of  the  Townland  of  Skegonelll,  bounded  by  the 
Northern  Countlee  Railway  on  the  West,  the  property  of  the  Belfast 
Harbour  Commissioners  on  the  Easr,  the  Slob  Land  of  the  Petitioner 
and  of  the  said  Harbour  Commissioners  on  the  South;  and  the  Slob 
Land  belonging  to  Boomer's  Representatives  on  the  North,  containing 
about  260  acres,  stature  measure,  situate  in  the  Barony  of  Upper 
Belfast  and  County  of  Antrim,  might  be  investigated,  and  a  Judioai 
declaration  made  thereon  hy  the  Court,  that  he,  the  said  William 
Barry  Ritchie,  has  a  good  and  sufficient  Title  in  Fee  to  the  said  Land) 
and  Premises,  and  subject  to  the  Leases  and  Tenancies,  Rights,  Esae- 
ments,  and  Incumbrances  s^-ecificd  in  the  said  Petition. 

Now,  the  Court  will,  after  Twenty-one  Days  hrom  the  djite  hereof, 
proceed  to  Investigate  the  Title  to  the  said  Lands,  and  If  such  investi- 
gation prove  satisfactory,  will  make  a  Declaration  of  Title  purstiant  to 
the  prater  of  said  Petition ;  and  all  persons  objecting  to  such  Declara- 
tion of  Title  being  made,  are  h-.'reby  required  to  enter  an  appearance 
In  the  Hatter  of  the  said  Estn  te  wit  bin  the  time  aforesaid,  and  to  show 
such  cause  as  they  may  be  advised  against  such  Decla-ratlon  of  Title  as 
aforesaid  being  made. 
Dated  this  30th  day  of  November,  1874 

JAMES  M'DONNEI^L,  Examiner. 
CRAWFORD  A  LOCKHART,  Solicitors  hsvhig  carriage  of 
Order,  41  Upper  Sacliville-street,  Dublin.  614 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 

CITY    OF    DUBLIN. 


a    A    T    TJ* 

On    FRIDAr,    the    \5th   ' JANUARY, 


1876. 


In  the  Hatter  of 

the  Estete  of 

Thomas    Hennesy    Crofta' 

and  Ellen  Teresa  Morlarty, 

Owners  sad  Petitioners. 


On    FRIDAY, 


]'r  O       BE       SOLD 

BY    AUCTION, 

Before  the 

Honourable  Judge  Flanagan, 

At  the 

J  Landed  Estates'  Court,  Four  Courts, 

In  the  City  of  Dublin, 
the    ISth    day   of  JANUARY,    X87«. 
In  One  Lot, 

The  Plot  of  Ground,  with  the  Houses  and  Premises  thereon,  known 
as  87,  SR,  and  89  Westland  row,  and  Strip  of  Ground  adjoining,  situate 
In  the  Parish  of  St.  Mark  and  City  of  Dublin,  held  for  the  residue  of 
the  term  of  989  years,  computed  from  the  lat  Hay,  1842,  subject  to 
tbe  yearly  rent  of  £60,  and  producing  the  net  annual  profit  rent  of 
£97  i:is  lOd. 
Dated  this  12th  day  of  November,  1874. 

C.  E.  DOBBS,  Examiner. 

This  pn^rty  oSers  a  valuable  investment  to  a  purchaser.  The 
proSt  rent  of  £97  ISs  lOd,  is  well  secured,  the  premises  being  let  on 
leases  under  the  tenement  valuation,  and  each  tenant  having  a  valu- 
able interest  in  bis  holding. 

Proposals  for  the  purchase  of  the  premises  by  private  offer  will  be 
received  by  Mr.  Thomas  Henry  Kane,  solicitor,  up  to  the  6th  day  of 
Januury,  187S,  and  if  considered  suffldent,  will  be  submitted  to  the 
Judge  fotr  his  approval,  without  fiurther  notice. 

For  Rentals  and  particulars  apply  at  the  Registrar's  Ofllce,  Landed 
Estates'  Court ;  to 

THOMAS   HENRY  KANE,  Solicitor  having  the  carriage  of 

the  Sale,  89  Talbot-street ;  or  to 
ROBERT    JAMES    JONES,    Solicitor   for  the    Owner,    17 
Kustacb-street,  Dublin.  616 
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KOTICB  TO  QUIT  UNDER  THE  LAND  ACT,  1870. 

Wb  propose  to  consider  in  this  article,  aa  carefully  as 
we  can,  -what  is  the  legal  effect  of  section  58  of  the 
Land  Act,  1870,  upon  notices  to  quit  served  upon 
tenants  from  year  to  year — firstly,  when  the  notice  to 
quit  is  in  the  simple  form— and,  secondly,  when  it  is  in 
an  alternative  form.' 

The  language  of  that  part  of  section  58  which  bears 
upon  the  present  question  is  as  follows ; — "  A  notice  to 
quit  shall  not,  in  toe  case  of  a  tenant  from  year  to  year, 
take  effect  until  afler  the  expiration  of  a  period  of  not 
less  than  six  calendar  months,  from  the  date  of  the 
service  of  the  notice,  such  period  of  six  calendar 
months,  in  the  absence  of  agreement  to  the  contrary,  to 
terminate  on  the  last  gale  day  of  the  calendar  year." 

We  think  it  better  for  the  sake  of  clearness,  which  is 
all  important,  to  state  in  the  first  instance  the  conclu- 
sions at  which  we  bare  arrived,  and  then  to  explain 
and  defend  those  conclusions  and  examine  the  very  few 
apposite  authorities. 

1st.  Section  58  of  the  Land  Act,  1870,  does  not 
abridge  but  enlarges  the  common  law  right  of  the  tenant 
iix>m  year  to  year  to  notice  to  quit  For  instance, 
if  the  yearly  tenancy  should  commence  in  March, 
and  that  29th  September  were  "the  last  gale  day  of 
the  calendar  year,  then  a  six  months'  notice  to  quit  on 
29th  September  would  be  bad,  because  the  year  of  the 
tenancy  does  not  end  until  March.  When  the  tenancy 
commenced  in  March,  1871,  and  "the  las4  gale  day  of 
the  calendar  year  "  is  29th  September,  then,  in  order  to 
determine  the  tenancy  in  March,  1872,  the  notice  must 
be  served  six  calendar  months  before  29th  September, 
J871,  to  quit  in  March',  1872.  In  other  words,  when- 
ever the  tenancy  commences  in  March,  or  on  a  gale  day 
that  is  not  "  the  last  gale  day  of  the  calendar  year, 
then,  in  the  absence  of  express  agret^ment  to  the  con- 
trary, the  tenant  is  entitled  to  twelve  calendar  months' 
notice  to  quit.  But  if  the  tenancy  commences  in 
September,  then,  of  course,  a  six  months'  notice  to  quit 
in  September  is  enough. 

2nd.  The  words  in  the  58th  section  "in  the  absence 
of  agreement  to  the  contrary,"  mean  in  the  absence 
ofexfo-ess  agreement  to  the  contrary. 

Srd.  It  seems  to  us  that  an  alternative  notice  to  quit 
is  good,  notwithstanding  section  58  of  the  Land  Act. 
For  instance,  where  the  tenancy  commenced  in  March, 
1871,  a  notice  served  six  calendar  months  previously  to 
quit  on  the  25th  of  March  next,  provided  your  tenancy . 
originally  commenced  on  the  25th  of  March,  or  other- 
wise that  you  quit  and  deliver  up  possession  of  the  said 
premises  at  the  end  of  the  year  of  your  tenancy,  which 
shall  expire  next  after  the  end  of  half  a-year  from  the 
date  hereof — such  a  notice  would  be  good  to  determine 
the  tenancy  on  29th  September,  1872. 

Now,  with  r^ard  to  the  first  of  our  conclusions,  it 
appears  to  us  that  a  remedial  statute  purporting,  by  its 
short  preamble,  "  to  amend  the  law  relating  to  the  occu- 
pation and  ownership  of  land  in  Ireland,"  cannot  be 
held  to  stunt  and  dock  the  ancient  common-law  right 
of  the  yearly  tenant.  For  when  there  is  ambiguity  in 
the  construction  of  a  statute,  one  of  the  cardinal  rules 
of  guidance  is  to  consider  what  was  the  mischief  which 
the  statute  was  passed  to  suppress  ?  Even  a  superfidal 
consideration  of  the  various  sections  of  the  statute  is 


enough  to  show  that  capridous  curtailment  of  the 
tenant's  tenure  was  the  leading  evil  or  mischief  which 
the  Legislature  undertook  to  combat  Witness  section 
69  of  the  Act,  which  practically  annihilates  tenancies  at 
wilL  It  can,  consequently,  be  scarcely  asserted  that  a 
statute,  so  intrepidly  coping  with  the  evils  of  the  old 
feudal  law,  had  for  its  design  the  curtailment  of  the 
tenant's  common  law  right. 

Passing  from  this  general  argument,  we  find  our- 
selves still  more  strongly  fortified  in  our  conclusion  by 
considering  what  was  the  object  aimed  at  by  section  58 
of  the  Land  Act,  reading  that  section,  first,  by  the 
light  of  the  common  law,  and  then  of  the  Landlord  and 
Tenant  Act,  1860.  At  common  law  the  omu  of  proving 
the  commencement  of  the  tenancy  lay  upon  the  land- 
lord, and  it  needs  no  explanation  to  show  that  section 
6  of  the  Act  of  I860  was  passed  to  relieve  the  landlord 
fhim  this  unfair  onus  of  proof.  Well,  section  58  of  the 
Land  Act,  after  declaring  that  no  notice  to  quit  should 
take  effect  until  after  six  calendar  months  from  the 
service  thereof.— that  is,  after  declaring  that  tenants 
should  have  for  the  future  what  they  had  enjoyed 
already — then  proceeds  to  enact  that,  where  the  land- 
lord and  tenant  have  made' no  agreement  (agreement, 
here,  must  mean  express  agreement)  to  the  contrary, 
this  period  of  mx  months  shall  terminate  on  the  last 
gale  day  of  the  calendar  year.  If  the  section  were 
segregated  from  the  rest  of  the  Land  Act,  a  person 
devoid  of  what  may  be  termed  the  culture  of  criticism— 
that  culture  of  criticism  of  viewing  every  subject-matter 
as  a  whole,  as  Goethe  and  the  German  school  first 
viewed  the  metaphysical  creations  of  Shakespeare — a 
person,  we  say,  devoid  of  this  spirit  would  take  up  the 
segregated  section,  and,  so  taking  it  up,  would  be  then 
forced  logically  to  admit  that  the  plain  meaning  was 
that,  unless  the  landlord  and  tenant  think  fit  to  settle, 
by  express  agreement,  that  the  six  months'  notice  shall 
take  effect  at  the  end  of  the  year  of  the  tenancy,  such 
notice  shall  terminate  the  tenancy  at  the  end  of  the 
calendar  year,  although  the  year  of  the  tenancy  does  not 
then  end.  "rhat  constrnction  would  flow  fix>m  the 
express  defining  of  a  notice  to  quit — what  we  all  knew 
before — and  from  the  declaration  that  this  notice  should 
take  effect  in  a  certain  war/,  unless  the  landlord  and 
tenant  agreed  to  the  contrary  expressly.  But,  we  have 
shown  cogent  reasons  why  the  common-law  rights  of 
the  tenant  should  not  be  abridged.  That  being  so,  we 
think  it  sufficient  to  observe  that  the  construction 
favourable  to  the  tenant  must  prevail  over  what  would 
be  the  ordinary  construction  of  the  language  of  the 
section,  if  segregated  from  the  rest  of  the  Act. 

As  to  our  conclusion,  that  the  agreement  mentioned 
in  section  58  means  an  express  agreement,  we  think  that 
1^  self-evident  proposition  needing  no  comment. 

In  support  of  our  conclusion,  that  an  alternative 
notice  to  quit  is  good  in  the  form  suggested,  notwith- 
standing section  58  of  the  Land  Act,  we  must  look  at 
the  cases.  It  is  as  well  to  observe,  that  the  case  of 
Ferguson  v.  Daly  (8  Ir.  L.  T.  501,  Ir.  R.  8  C.  L.  216) 
is  really  decisive  of  nothing  important.  For  there  the 
notice  was  to  quit  in  September,  if  the  tenancy  commenced 
then,  which  it  did  not  (being  a  March  tenancy) ;  or, 
otheiwise,  at  the  end  of  the  year  of  the  tenancy  which 
should  expire  next,  at  the  end  of  six  calendar  months  from 
the  date  of  the  notice,  and  then  the  ejectment  was 
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brought  before  the  end  of  the  year  of  the  tenancy,  so  that 
the  pLuntiffwas  defeatal  really  on  the  terms  of  his  own 
notice.  The  only  value,  therefore,  of  this  case  is  the 
law  contained  in  the  dicta  of  Fitzgerald,  B.,  which,  like 
everything  emanating  from  that  great  judge,  should  be 
read  and  pondered  over. 

The  only  case  completdy  ad  rem  is  that  of  AslUown 
V.  Larke  (6  Ir.  L.  T.  R.  140),  where  the  majority  of 
^e  Court  (Morris  and  Lawson,  JJ.,)  held  that  an 
alternative  notice  to  quit  was  good.  We  think  the 
learned  judgment  of  Lawson,  J.,  perfectly  conclusive. 
The  test  laia  down  by  Lord  Denman  in  Doe  d.  Williams 
T.  Smith  (5  A.  &  E.  850) — is  there  danger  of  the  tenant 
being  misled?  and,  if  not,  the  landlord  is  not  to  be 
bound  at  his  peril  to  run  the  risk  of  the  doubt — was, 
we  think,  wisely  adopted  by  Lawson,  _J.  Now,  it  must 
be  fairly  conceded  that  an  alternative  notice  cannot 
mislead  any  tenant.  That  being  so,  we  submit,  with 
very  great  respect,  that  the  reasoning  of  Monahan,  C.  J., 
in  the  above  case,  is  not  conclusiTe  in  this,  that  the 
learned  Chief  Justice  relies  on  the  well-known  rule  that 
the  notice  must  be  to  quit  on  a  day  certain,  and,  from 
that  rule,  argues  that  as  an  alternative  notice  to.  quit 
leaves  the  day  in  uncertainty,  it  is  a  bad  notice  in  law. 
But  the  cases  of  Doe  v.  Lea  (11  East,  312);  Doe  v. 
Morphea  (7  Q.  B.  577)  ;  and  Page  v.  Moore  (15  Q.  B. 
684),  are  ably  relied  on  by  Lawson,  J.,  to  show  that  the 
real  meaning  of  the  rule  is,  that  if  in  the  alternative 
notice  there  be  two  days  mentioned,  one  of  which  is  the 
right  day,  that  is  enough.  It  may  be  as  well  to  observe 
that,  in  our  opinion,  the  form  given  in  the  appendix  to 
DeMoleyn's  "  Land  Owner's  Guide"  is  erroneous  (vide 
p.  518,  lost  edition),  proceeding,  as  it  does,  on  the 
hypothesis  that  the  58th  section  curtails  the  common- 
law  right.  The  form,  the  substance  of  which  will  be 
found  in  this  article,  may  be  considered  correct  as  given 
in  Ferguion  v.  Daly. 


THE  IRISH  BENCH. 


Thb  hospitality  of  the  dty  extended  to  the  dignitaries 
of  the  Irish  Ikmch  by  our  worthy  Chief  Magistrate,  at 
the  recent  banquet,  was  hailed  by  the  citizens  of  Dublin 
and  the  nation  generally  as  a  mark  of  the  approbation 
universally  felt  for  the  services  rendered,  by  the  present 
occupants  of  the  seats  of  justice  in  Ireland,  to  the  cause 
of  liberty  and  order  throughout  the  land.  The  expres- 
sions of  confidence  and  admiration  which  fell  from  the 
lips  of  the  several  speakers  contrasted  strangely  with  the 
ominous  forebodings  uttered  by  the  Chief  Secretary  as 
to  the  intended  diminution  of  the  number  of  our  Judges. 
These  forebodings  were  received  with  disapproval  and 
dissent  by  the  assemblage,  who  may  be  fairly  considered 
as  representing  all  classes  of  society  in  Ireland ;  and  the 
expression  thus  given  of  the  public  opinion  will,  we 
hope,  be  productive  of  some  good  effects  among  those 
who  have  the  order  and  dispensation  of  the  public 
interests  entrusted  to  them.  We  cannot  deny  that,  in 
times  not  very  remote,  the  puisne  Judges,  once  the  Term 
was  over,  considered  themselves  released  fi-om  the  cares  of 
their  judicial  office,  and  that  suitors  might  wait  and  the 
public  business  be  postponed  until  the  Chiefs,  presiding 
alone  at  Nisi  Frius,  should  have  leisure  for  hearing  their 
cases,  or  until  postponement  and  delay  should  exhaust 
their  patience,  and  drive  the  expectant  litigants  into 
settlement  or  submission.  But  now  all  that  is  changed. 
The  puisne  Judges  sit  contemporaneously  with  the 
Chiefs,  and  in  Consolidated  Nisi  Prius,.  during  Term 
time,  they  accelerate  the  disposal  of  the  lists,  and  reduce 
considerably  the  number  of  cases  to  be  disposed  of  in 
each  of  the  three  Law  Courts  afler  Term.  The 
imdue   haste  with  which,  almost  of  necessity,  com- 


plicated cases  used  to  be  heard  or 'disposed  of  is  now 
seldom  observable.  Counsel  are  patiently  heard,  wit- 
nesses examined,  and  every  inclination  displayed  to 
consult  the  reasonable  convenience  of  the  Profession  or 
the  suitors.  And  yet,  the  time  of  all  the  Judges  is  fully- 
occupied  up  to  the  last  moments  of  the  Sittings,  which 
are  invariably  protracted  up  to  the  period  for  the  Cir- 
cuits to  go  out,  or  the  vacations  to  commence. 

In  the  face  of  all  these  facts,  dark  insinuations  are 
hazarded  by  an  authorized  member  of  the  Government, 
that  these  hard-worked  offidals  are  to  be  reduced  in 
number,  and  that  toil  thus  diffused  over  twelve  is  to  be 
concentrated  on  nine  judges.  This  rash  and  impopular 
experiment  has  been  advocated  by  the  leading  journal, 
and  by  one  Irishman  whose  ability  and  avowed  patriot- 
ism entitle  him  to  every  respect  and  consideration. 
But  we  venture  to  assert  that  if  he  had  been  a  daily 
observer  of  the  amount  of  work  accomplished  by  the 
several  members  of  the  Bench,  and  the  manner  in 
which  it  is  performed,  he  would  soon  be  converted 
from  the  "error  of  his  ways."  And  it  is  easy  to 
detect  an  obvious  political  motive  between  the  lines 
of  his  letter.  The  Irish  public,  who  are  seldom 
unanimous  exo^t  when  in  the  right,  have  but  one 
opinion  on  the  sabject,  and  that  is  nnqualified 
condemnation  of  the  proposed  reduction.  In  the  teeth 
of  the  opinion  thus  entertained,  we  cannot  believe  the 
Gk)vemment  will  have  the  temerity  to  carry  out  their 
plan.  If,  however,  they  persevere,  we  predict  con- 
fidently some  other  means  must  be  devised  for  supplying 
the  want  of  judicial  strength  which  such  a  diminution 
will  certainly  produce.  Statistics  are  relied  on  as 
showing  the  disproportion  of  legal  business  transacted 
when  compared  with  the  number  of  those  employed  in 
its  dispensation,  and  comparisons  are  instituted  between 
the  number  of  cases  heard  and  determined  by  fifteen 
highly  paid  judges  in  England  and  their  twelve  more 
moderately  paid  brethren  in  Ireland.  But,  we  need 
only  refer  to  the  refutation  of  the  test  thus  applied  as 
expressed  by  some  of  the  Judges  themselves,  and 
especially  by  Mr.  Justice  Morris,  whose  calm  and 
manly  defence  of  himself  and  his  judicial  brethren  from 
the  charge  of  idleness,  appears  in  the  report  of  his  speech 
at  the  Legal  and  Literary  Debating  Society's  Meeting, 
a  report  of  which  appears  in  another  column  of 
our  present  issue.  We  could  confidently  refer  to  the 
experience  of  most  of  our  intelligent  readers,  of  the 
fallacious  conclusions  oftentimes  drawn  from  statistical 
calculations ;  in  no  department  of  the  public  service 
are  statistics  less  reliable  than  in  the  judicial,  and  this 
is  amply  proved  by  the  time  occupied  and  the  attention 
devoted  to  judicial  labour  in  Ireland  when  compared 
with  England.  Our  Coiuis  sit  as  long — and  if  the 
number  of  cases  be  not  as  great,  they  are  as  fully 
occupied  with  those  they  have  to  determine — as  the 
courts  at  Westminster.    It  is  tme  that  a  considerable 

fortion  of  our  Equity  business  was  swept  away  by  the 
ncumbered  Estates  Court,  but  no  further  judicial 
diminution  is  threatened  on  the  Equity  side  of  the  halL 
The  only  unpopular  retrenchment  suggested  was  the 
abolition  of  the  second  Judgeship  in  theLanded  Estates 
Court;  but  we  have  now  every  reason  to  anticipate 
that,  in  obedience  to  the  outspoken  remonstrances 
of  both  branches  of  the  Profession  and  the  public, 
the  Government  intend  to  promote  the  present  Soli- 
citor-General to  the  Attomey-Greneralship,  and  altim- 
ately  to  the  vacant  Judgeship— an  office  for  which 
his  great  equity  experience,  nis  knowledge  of  real- 
property  law,  his  equanimity  of  temper,  and  his  patient 
endurance  of  labour,  pre-eminently  befit  him.  No  one, 
in  or  out  of  the  profession,  can  say  that  such  an 
appointment  would  be  unacceptable  or  undeserved, 
and  we  believe  that  we  truly  express  the  opinion  of 
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all  when  we  aay  that  the  Bar,  the  Solicitors,  and  the 
public,  would  cordially  and  uoaoimously  approve  the 
appointment. 

It  is  some  satisfaction  to  us  to  be  able  to  calculate 
with  something  like  confidence  on  this  rumour,  notwith- 
standing that  "  conflicting  interests  "  and  "  reasons  of 
State  "  may  still,  for  a  time,  delay  the  appointment  of  a 
successor  to  the  present  Solicitor-Generai.  We  believe 
that  the  Lord  Chancellor  is  virtually  appointed,  and  that 
the  High  Court  of  Chancery  in  Ireland  is  no  longer  the 
"  headless  institution  "  so  graphically  described  by  the 
Lord  Chief  Justice  on  the  occasion  of  the  civic  banquet, 
but  is  at  length  perfected  and  complete  by  the  appoint- 
ment of  one  whose  name  has  been  on  every  one  s  lip  as 
the  man  who,  of  all  our  living  jurists,  is  best  calculated 
.  to  revive  the  character  imparted  to  that  high  office  by 
such  men  as  Manners,  Harte,  Flunket,  and  Sngden. 
We  hope  that  the  ediu  which  the  judicial,  office  will 
derive  nom  his  presidency  will  save  the  Irish  Bench 
fk>m  the  torment  of  being  perpetually  nibbled  at,  and 
degraded  in  public  estimation,  and  of  being  perpetually 
subjected  to  the  sneers  and  criticisms  of  popularity- 
hunting  economists  ;  and  we  trust  that  the  rumours  are 
not  true  which  are  'currently  circulated,  that  a  certain 
high  judicial  personage  in  the  sister  country,  of  Irish  ex- 
tracCton,  lool^  with  especial  dis&vonr  on  the  Profession 
in  Ireland,  and  is  et^erly  desirous  of  gratifjring  his  anti- 
pathy by  curtailing  its  members  and  duunishing  its 
influence. 


CAKBYING  A  GUN  WITHOUT  A  TEN-SHILLING 
LICENCE. 
(S3  i  S4  Vic,  c.  67.) 
A  STBAMOE  case  has  come  under  our  observation  in 
connexion  with  the  right  to  carry  arms  in  a  proclaimed 
district.  A  gentleman  farmer,  a  resident  of  the  county 
of  Dublin,  who  is  not  a  sportsman,  keeping  a  gun  for 
the  defence  of  his  dwelling — and  occasionally  shooting 
crows,  jackdaws,  magpies,  and  other  vermin  on  his 
lands--required,  a  few  days  ago,  to  get  the  implement 
repaired,  and  having  separated  the  barrel  from  the 
stock,  for  the  purpose  of  convenience  in  carriage, 
brought  it  to  Dublin  to  a  gunsmith,  and,  having  got 
the  necessary  repairs  effected,  was  brining  it  home 
again,  when,  to  his  surprise,  as  he  left  the  railway 
station,  he  was  accosted  by  an  officer  of  the  Inland 
Bevenue,  who  demanded  his  licence.  The  gentleman 
told  him  if  he  came  to  his  residence  he  would  show 
him  a  magistrate's  licence  to  carry  arms,  when  his 
inquisitor  asked  him  if  it  was  a  ten-shilling  one?  the 
other  replying  in  the  negative,  he  was  told  by  the 
Inspector  that  he  should  be  obliged  to  report  him.  In 
a  few  days  the  gentleman  received  a  summons  before 
the  magistrates  for  carrying  a  gun  elsewhere  than  in 
ft  dwelung-house,  or  the  curtilage  thereof,  without 
having  in  forc«  a  licence  duly  granted  to  him  under 
the  Act  33  &  34  Vic.,  c.  57,  for  which  he  was  to  forfeit 
the  sum  of  Tai  Pounds.  On  referring  to  the  Act  in 
<;|uestion,  it  appears  that  the  Justices  have  no  discre- 
tion, and,  on  the  case  being  proved  as  above  stated, 
they  are  bound  to  inflict  the  penalty,  as  the  case  does 
not  come  within  any  of  the  exceptions,  viz. :  — 

1st — A  person  in  the  naval,  military,  or  volunteer 
service,  carrying  a  gun  in  performance  of  his 
duty. 

2nd. — A  person  having  a  licence  to  kill  game. 

3rd A  person  in  the  employment,  or  under  the 

order  of  another  having  such  a  licence  or  certi- 
ficate to  kill  game,  and  giving  his  name  and 
address  when  asked. 

4th. — A  person  using  the  gun  on  his  own  lands,  for 
the  purpoK  of  scaring  birds  or  killing  vermin. 


or  on  the  lands  of  a  person  having  a  licence  or 

certificate,  and  by  his  order. 
5th. — A  gunsmith,  or  his  servant,  carrying  a  gun  in 

the  ordinary  course  of  his  trade,  &c. 
6th.— Any  person  carrying  a  gun  in  the  ordinary 

course  of  his  trade  or  business  as  a  common 

carrier. 

As  the  case  does  not  come  within  any  of  these  excep- 
tions, the  magistrates  seem  to  have  no  alternative  but 
to  fine  the  accused  in  the  full  penalty,  which  is  not 
capable  of  mitigation  under  the  terms  of  the  Act.  If 
the  owner  of  the  gun  had  directed  the  gunsmith,  or  a 
porter  of  the  railway  company,  to  bring  it  home,  he 
might  have  avoided  the  unpleasant  consequence  of  a 
fine,  but,  as  the  case  stands,  he  appears  to  have  no 
remedy  save  an  appeal  to  the  Commissioners  of  Inland 
Bevenue.  This  seems  to  be  a  casus  omissus  in  the  list  of 
exceptions,  as  it  is  manifest  the  Legislature  could  not 
have  intended  to  impose  a  fine  on  an  innocent  owner 
harmlessly  carrying  home  his  own  gun. 


LEGAL  AND  LITERARY  DEBATING  SOCIETY. 

The  Opening  Meeting  of  the  above  Society  for  the  Session 
1874-75,  was  held  on  Thursday  evening,  10th  'maL,  at  the 
Antient  Concert  Rooms,  Great  Bnuuwick-street. 

The  Chair  was  taken  at  8  o'clock  by  the  Bight  Hon. 
Judge  Moaaia. 

A  large  audience  attended,  amongst  whom  were  Mr.  R. 
W.  Gamble,  Q.C.,  Mr.  A.  ».  Jackson,  Q.G.,  Mr.  William 
M.  Johnson,  Q.C.,  Mr.  John  Fntzer,  Mr.  Phillips,  Mr. 
J.  Fox  Goodman,  Mr.  William  Fry,  Mr.  Dix,  Mr.  H.  T. 
Graham,  Mr.  J.  Shannon,  Mr.  N.  (iodd&rd,  Ez-Fresident, 
Mr.  T.  Overend,  Ex  Presideat,  Mir  Aulad  Ali,  Mr.  Fry, 
jun.,  and  a  coDidderable  number  of  ladles  and  gentlemen. 

Tiie  address  was  delivered  by  Mr.  J.  T.  Fux,  the  Presi- 
dent, on  the  subject  of  the  "  Philosophy  of  Labour,"  which 
he  treated  in  a  very  able  and  eloquent  manner,  directing 
the  attention  of  his  audience  to  the  remote  and  divine  origin 
of  labour,  stretching  back  over  the  long  centuries  during 
which  hanunity  has  laboured  on,  working  towards  the 
supreme  end  appointed  by  the  Omnipotent  Creator.  He 
dwelt,  in  fine,  spirited  language,  on  the  symmetrical  niuuii- 
mity  of  labour  exemplified  in  the  mighty  God-made  machine 
of  Nature,  and  pointed  out  that  it  is  only  by  unanimity  and 
perseverance  in  labour  that  great  ends  can  be  acfaieTed. 

The  President  having  resumed  his  seat  amidst  loud 
applause, 

Mr.  Gamble  moved  and  Mr.  J.  Frazer,  in  a  mostamnsing 
and  eloquent  speech,  seconded  the  first  resolution,  "That 
the  thanks  of  the  meeting  be  given  to  the  President  for  his 
able  address." 

This  having  been  carried  by  acclamation, 

Mr.  Johnson  proposed  and  Mr.  Phillips  seconded,  and  it 
was  resolved,  "That  the  address  be  printed  and  circulated 
at  the  expense  of  the  Society." 

Mr.  Dix  then,  in  a  speech  in  which  he  directed  the  atten- 
tion of  the  Profession  to  the  fsct  that  the  Society  was 
performing  a  considerable  service  to  the  younger  members 
of  the  Profession,  proposed  "That  the  Society  is  worthy  of 
the  support  of  the  Profession." 

Mr.  Jackson,  Q.C.,  in  an  eloquent  though  short  speech, 
seconded  this  resolution,  which  was  pass^l  with  acclama- 
tion. 

The  Right  Hon.  the  Chairman  then  distributed  the 
prizes  of  the  past  session  as  follows: — Oratory,  .first 
prize,  silver  medal,  Mr.  Norris  Goddard,  ex-President ; 
second  prize,  certificate,  Mr.  W.  J.  Nolan  ;  Legal  essay, 
silver  medal,  Mr.  C.  M'Mahon;  Literary  essay,  silver  medal, 
Mr.  A.  Gartlan,  Hon.  Sec. ;  poetry,  silver  medal,  Mr.  F.B. 
Pim. 

On  the  motion  of  Mr.  Trevor  Overend,  seconded  by  Mr. 
Barlee,  Mr.  H.  T.  Graham  took  the  second  chair,  when  a 
vote  of  thanks  was  passed,  amid  loud  and  sustained  applause, 
to  the  Right  Hon.  Judge  Morris. 

Mr.  Justice  Moriis,  in  expressing  his  acknowledgments, 
said  he  only  discharged  a  duty  which  he  felt  one  in  his 
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pontion  Bbould  discharge,  when  called  upon  to  attend  on 
occasions  of  tfajs  kind.  He  therefore  willingly  complied 
with  the  request  of  the  Committee,  and  he  was  compensated 
by  the  pleasure  which  he  felt  in  hearing  the  President's 
address,  and  the  speeches  made  in  praise  of  it.  Reference 
had  been  made  to  the  work  of  labonr.  He  thought  he 
himself  might  be  looked  upon  as  an  idler.  It  was  the 
fashion  to  say  that  persons  occupying  the  position  which  he 
held  spent  tiieir  whole  time  in  idleness,  and  that,  in  fact, 
they  had  nothing  to  da  That  was  said  on  the  other  side  of 
the  channel,  and  he  regretted  to  say  that  it  was  somewhat 
re-echoed  on  this  side.  For  himself  he  could  say  that  he 
had  a  soffioieut  quantity  of  work  to  do  to  make  himself  feel 
that  he  was  not  quite  an  idler,  -and  he  was  happy  to  add  to 
his  other  duties  the  {Measure  of  attending  tber«  uiat  evaaing. 
(Applause.) 


SECURITY  FOR  COSTS  BY  ENGLISH  AND 
SCOTCH  PLAINTIFFS. 

The  Irish  Courts  are  indulging  in  a  oonfliot  of  Judicial 
opinion  which  is  simply  absurd,  and  illustrates  most  roroibly 
the  essential  importance  of  a  single  High  Court  sitting  in 
divisions  instead  of  several  and  distinct  Courts  sitting 
separately,  and  considering  themselves  at  liberty  to  differ 
from  one  another  to  any  extent.  On  the  9th  Deoember  the 
Irish  Court  of  Queen's  Bench  decided  that:  "In  conse- 
quence of  the  Judgments  Extension  Act,  1868,  a  plaintiff 
resident  in  England  will  not  be  required,  by  this  Court,  to 
give  security  for  costs,  unless  special  circumstances  be  shown 
to  induoe  the  Court,  in  its  discretion,  to  order  otherwise" 
{York  V.  HcLoughlin,  8  Ir.  I..  T.  R.  201).  On  the  6th  the 
Court  of  Common  Pleas  had  decided  that :  "  A  defendant, 
notwithstanding  the  passing  of  the  Judgments  Extension 
Act,  1868,  is  entitled  to  obtain  an  order  to  st^  proceedings 
in  an  action  brought  by  a  plaintiff  living  in  England,  until 
security  for  costs  has  been  given,  where  a  satisfactory  affi- 
davit is  made  that  the  defendant  has  a  defence  upon  the 
merits"  {Cheaeman  v.  OamiAell,  ib.  203).  And  the  Court  of 
Exchequer,  on  the  7tb,  also  determined  "that  a  defendant, 
notwithstanding  the  passing  of  the  Judgments  Extension 
Act,  1868,  is  entitled  to  obtain  an  order  to  stay  procee  jinga 
in  an  action  brought  by  a  plaintiff  resident  in  Wales,  until 
security  for  costs  has  been  given  where  a  satisfactory  affi- 
davit is  made,  disclosing  that  the  defendant  has  a  defence 
upon  the  merits"  {Hunt  v.  Smith,  ib.  203).  Two  of  these  deci- 
sions are  in  oouiict  with  the  third,  and  also  with  a  decision 
of  the  English  Court  of  Queen's  Bench.  The  Irish  Judges 
would  do  well  to  follow  the  example  recently  set  them  by 
the  English  Bench,  and  consult  when  they  find  the  Courts 
in  conflict,  so  as  to  bring  about  uniformity  of  practice. — Tlie 
Law  Times. 


BARRISTERS    AND    ATTORNEYS. 

A  Babristeb'b  View  o»  thk  Position. 

The  common  sense  and  common  justice  of  the  matter  is 
this :  If  any  country  soUcitor  (for  the  most  extravagant 
demands  come  from  such),  conscious  of  possessing,  or 
believing  that  he  possesses,  the  qualifications  of  a  successfol 
advocate,  disdains  what  he  deems  the  "  mute  inglorious," 
though  generally  lucrative,  pursuits  of  the  profession  into 
which,  perhaps,  a  rash  early  choice  bad  caused  him  to  enter, 
and  longs  by  bis  logic  and  eloquence  to  convince  and  charm 
the  higher  tribunids  of  the  country,  now  swayed  only  by 
members  of  the  Bar,  let  him  t(ive  up  the  one  profession  and 
take  to  the  other ;  let  him  not  usurp  the  rights  belonging 
to  a  different  profession,  and  which  constitute  almost  its 
only  sources  of  emolument,  whilst  preserving  intact  the 
many  sources  of  emolument  peculiar  to  his  own.  The 
right  of  sole  audieuce  before  certain  of  the  higher  tribunals 
is  now,  and  has  long  been,  the  leading  and  distingnishing 
oharacteristio  of  the  Bar,  and  the  profits  thence  arising  its 
chief,  almost  entire  source  of  income.  The  sister  profes- 
sion has  its  own  peculiar  sources  of  income,  neither  few 
nor  inconsiderable,  and  backed  up  by  the  power  of  legal 
enforcement.  If  you  transfer  to  the  one  part  of  the 
pecuniary  privileges  of  the  other,  in  common  justice  let 
something  be  given    back   by  way   of  compensation.     If 


there  is  to  be  a  fusion  of  the  two  professions,  let  it  be  a  £ur 
one  ;  do  not  let  the  fusion  (to  use  a  Hibemicism)  be^  as  it 
has  hitherto  been,  all  on  one  side.  The  question  is  really 
a  very  practical  one,  to  the  junior  membeia  of  the  Bar  irt 
any  rate— one  not  of  dignity  bat  of  money — not  of  sen- 
timent but  of  the  means  of  living. 

Attorneys  and  solicitors  should  not  forget  that  the 
boundary  which  separates  the  practical  action  of  the  two 
branches  of  the  legal  profession  is  upheld  by  no  stronger 
force  than  a  mere  sentiment  of  etiquette  on  the  part  of  one 
of  them;  and  that  a  resolution  of  this  latter  body  is  all  that 
is  required  to  do  away  with  the  distinction  altogether.  So 
long  as  there  continues  to  exist  a  fair  division  ol  the  legal 
field  between  the  two  branches,  the  distinction  between 
tham  will  last ;  but  if  one  party  persists  in  making 
encroachment*  on  the  provinoe  of  the  other,  and  not 
content  with  the  laige  (h  some  think  the  lion's)  share  of 
the  profit!  which  it  has  hitherto  enjoyed,  seeks,  whilst 
maintaining  intact  its  own  monopoly,  to  deprive  the  other 
party  of  a  considerable  portion  of  the  means  by  which  it 
baa  hitherto  been  able  to  maintain  a  separate  existence, 
reprisals  on  the  part  of  the  latter  body  will  become  an 
absolute  necessity.  If  the  boundary  is  overleaped  on  one  side, 
it  inevitably  vrill  and  must  be  on  the  other.  Barristers  must, 
inself-d«fi9Doe,Tesolveto  do  away  with  those  mle9  of  etiqaetta 
which  render  necessary  the  intervention  of  an  attorney  in 
all  cases,  and  in  those  cases  at  least  where  an  attorney  is 
allowed  to  act  as  a  barrister,  the  barrister  must  be  allowed 
to  act  without  an  attorney.  And  when  this  comes  to  be 
the  established  practice,  who  will  be  the  gainers  t  It  is  at 
least  doubtful  whether  it  will  be  the  attorneys.  Is  it  wise 
then,  even  firom  the  point  of  view  of  their  own  professional 
interests,  to  oany  on  this  incessant  warhre  with  those  who 
should  be^  and  are,  their  natural  allies,  and  with  whom 
hoetile  rivsliy  ought  to  be  an  impossibility  T  This  consi- 
deration is  recommended  to  the  soUcitors  who  have  joined 
in  or  sympathise  with  the  leoent  agitation,  and  to  tlie 
more  junior  members  of  their  profession.  Ite  experienced 
heads  are  far  too  wise  to  need  the  advice  or  the  warning 
which  it  ia  the  design  of  these  remarks  to  furnish. — Xmw 
Timet. 


THE  REGISTRATION  OF  MORTGAGE  DEEDS  AS 
BILLS  OF  SALE. 

It  is  probable  that  next  session  a  renewed  attempt  will  be 
made  to  legislate  on  the  subject  of  the  registration  of  mortgage 
deeds  as  bills  of  sale.  We  have  from  time  to  time  referred 
to  the  subject  in  connection  with  the  cases  which  have 
recently  brought  some  of  its  aspects  into  prominence,  but 
it  may  be  worth  while  to  take  a  short  general  view  of  the 
present  state  of  the  law  on  this  head,  together  with  the 
alterations  which  have  been  proposed.  Let  us,  first  of  all, 
inquire  what  mortgages  which  include  fixtures  are  to  be 
regarded  as  assurances  of  fixtures  within  the  meaning  of  the 
Bills  of  Sale  Act,  so  as  to  require  registration. 

It  has  been  settled  by  a  series  of  decisions,  both  at  law  and 
in  equity,  that  where  land  is  mortgaged  In  fee,  what  are 
commonly  called  trade  ur  tenante'  fixtures,  whether  attached 
to  the  laiud  at  the  time  of  the  mortgage  or  snbsequently 
annexed  by  the  freeholder,  form  part  of  the  land,  and  pass 
to  a  mortgagee  by  a  conveyance  of  the  freehold  (see  OuU- 
wick  V.  Swinddl,  15  W.  R.  218,  L.  R.  3  Eq.  249 ;  Climie.  v. 
Wood,  L.  R.  8  Ex.  267,  4  Ex.  328) ;  that  although  a  tenant 
for  years  might,  as  against  his  landlord,  remove  such  fixtures 
when  erected  by  hiui,  yet  a  mortgagor  in  fee  has  no  such 
right  as  agaiuKt  the  mortgagee,  and  that,  as  the  fixtures 
would  pass  without  any  separate  assignment,  the  Bills  of 
Hale  Act  does  not  apply  (Mather  v.  Praser,  4  W.  K.  387, 
2  K.  &  J.  636  ;  LongboUom  v.  Berry,  L.  R.  6  Q.  B.  123  ; 
Holland  v.  Hodgson,  20  W.  R.  990,  L.  R.  7  C.  P.  »2S). 
Where  there  is  a  mortgage  in  fee,  therefore,  it  is  not  neces- 
sary that  the  mortgage  should  be  registered  as  a  bill  of  sale 
in  order  to  include  tenants'  fixtures  in  the  security.  This  is 
also  the  case  where  the  same  limited  interest  in  the  land 
and  in  the  fixtures  is  given  by  the  mortgage  deed  to  the 
mortgagee,  so  that  the  nxtures  are  enjoyed  as  psrt  of  the 
limited  interest  given  in  the  land  (Ex  parte  Batilaji,  in  re 
Joyce,  22  W.  R.  608,  L.  R.  9  Ch.  576). 
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If,  however,  the  owner  of  a  limited  interest  in  land  and 
an  abBolute  interest  in  the  fixtures  conveys,  by  way  of 
mortgage,  not  only  his  limited  interest  in  the  land  and  the  right 
to  enjoy  the  fixtures  during  the  term,  so  long  as  they  con- 
tinue a  part  of  the  land,  but  also  a  right  to  sever  the  fixtures 
and  dispose  of  tbem  absolutely,  then  it  is  necessary  that  the 
mortgage  deed  should  be  registered  as  a  bill  of  sale  in  order 
to  inclnde  the  fixtures  in  the  security  (Hawtrey  v.  JButlin, 
21  W.  R.  633,  U  R.  8  Q.  B.  290 ;  £eglne  v.  Fenvrick,  19  W. 
B.  402,  L.  K.  8  Ch.  1075  ;  Ex  parte  Daglith,  in  re  WUde, 
21  W.  R.  898,  JU.  B.  8  Ch.  1072).  And  this  is,  of  course, 
the  case  in  whatever  form  such  disposition  may  be  effected 
by  the  deed,  and  it  is  immaterial  whether  the  deed  contains 
une  witnessing  part  or  two  (Ea,  parte  Daglith). 

The  rule  to  be  gathered  from  the  foregoing  cases  appears 
to  bey  that  if  by  the  mortgage  deed  l^e  mortgagee  takes 
only  BDcb  an  Interest  in  the  fixtures  as  he  would  have  taken 
in  tbem  by  the  assurance  of  the  land,  considering  the  fixtures 
as  appurtenant  thereto,  there  is  no  necessity  for  regis- 
tration of  the  deed.  If,  however,  the  mortgagee  takes  a 
greater  interest  in  the  fixtures  than  in  the  l^d,  then  the 
mortgage  deed  should  be  registered  as  a  bill  of  sals.  The 
pntctieal  effect  is  that  the  owner  in  fee  of  a  mill  with  fixed 
machinery  may  confer  on  his  mortgagee  an  absolute  interest 
in  the  trade  fixtures  without  the  registration  of  the  mort- 
gage deed  as  a  bill  of  sale,  while  the  lessee  of  such  a  mill, 
without  the  registration  of  the  mortgage  deed,  can  only 
confer  on  his  mortgagee  an  interest  in  the  trade  fixtures 
corresponding  to  that  he  has  in  the  mill. — Solicitor^ 
Journal. 


A  PRISONER  ATTACKING  A  jaDGE. 

The  New  Orleam  Bepublican  tells  how  Judge  Fontelieu  was 
holdiug  court  in  New  Iberia  when  he  was  assailed  by  a  pri- 
soner, who  slashed  him  with  a  bowie  knife.  "  The  judge,  to 
defend  himself  came  down  from  the  bench,  but  the  would- 
be  assassin  was  too  quick,  and  severely  cut  his  honour  in 
the  left  arm.  His  honour  thereupon  struck  from  the  right 
shoulder  three  powerful  blows,  which  completely  tamed  the 
ferocious  Booligny,  who  mildly  went  to  jail.  Judge  Fonte- 
lieu'a  wound,  though  very  severe,  did  not  prevent  uim  from 
retvuming  to  his  duties  on  the  same  day."  This  reminds  us 
of  the  interesting  story  of  the  "  Alabama  Duel,"  fought  by 
Judge  Lynch  and  Silas  Fixings,  in  which  the  Judge  sus- 
tained the  honour  of  the  Court  by  smashing  the  insulter's 
head  with  a  rifle-stock,  to  the  edification  of  the  assembled 
people: — 

They  hailed  him  with  triompliant  cheers— in  him  each  Icsfer  saw 
The  bearing  bold  that  could  uphold  the  majesty  of  law ; 
And  raising  him  aloft,  they  bore  him  homewards  at  his  eaoe —  ' 
That  noble  Judge  whoae  daring  band  enforced  his  own  decrees. 


RECENT  DECISIONS. 


VICE-CHANCELLOR'S  COURT,  Wkstmihsteb. 
Mttton  v.  Mtttoh. 

[From  the  Lau  Jowmal.} 

Will — Legacy — Specific  or  demomtrative  f 

November  3. 

(Before  Mauns,  V.C.) 

Charlotte  Mytton,  spinster,  by  her  will  dated  May  6, 
1870,  bequeathed  as  follows  : — "  I  give  and  bequeath  to  R. 
C.  Herbert,  his  executors  and  administrators,  all  my  money 
which  shall  be  out  at  interest,  invested  in  the  funds,  or 
otherwise  secured,  at  my  decease,  upon  trust  in  the- first 
place  to  pay  thereout  all  my  just  debts  and  funeral  and 
testamentary  expenses,  and  in  the  next  place  to  pay  to  my 
nephew,  H.  W.  Mytton,  the  sum  of  £3,000,  invested  in 
Indian  securities,  my  said  nephew,  H.  Vf.  Mytton,  to  enjoy 
the  interest  of  the  same  during  his  lifetime,  and  at  his  death 
£2,000  to  go  to  his  eldest  son,  H.  R.  H.  Mytton,  and  £1,000 
to  his  daughter,  F.  H.  Mytton,  or  in  case  of  their  death 
before  the  age  of  twenty-one  the  said  sum  of  £2,000  or 
£1 ,000,  to  be  equally  divided  '  between  the  surviving 
children.' ". 

The  testatrix  died  on  February  13,  1874.    At  the  date  of 


her  will  she  was  possessed  of  6  per  cent,  debenture  bonds  of 
the  East  Indian  Loan,  of  the  nominal  value  of  £8,000  ;  but 
before  her  death  the  bonds  were  paid  oS  or  redeemed  by  the 
Government  of  India,  and  she  had  not  at  her  death  any 
money  invested  in  Indian  securities. 

The  son  and  daughter  of  H.  W.  Mytton  (who  was  a 
bankrupt),  filed  this  bill  against  the  executor  of  the  will,  to 
obtain  a  declaration  that  the  legacy  of  £3,000  was  a  demon* 
strative,  and  not  a  specific  legacy.  The  question  was  argued 
on  demnrrer  by  the  defendant  executor. 

ifr.  Davey,  in  support  of  the  demurrer,  argued  that  the 
legacy  was  specific  ;  and 

Mr.  OUute  and  if  r.  W.  0.  RauHum,  for  the  plaintiffs,  that 
it  was  demonstrative. 

Malins,  V.C,  said  the  question  was  by  no  means  free 
from  difficulty.  It  was  clearly  the  intention  of  the  testatrix 
to  g^ve  her  nephew  and  his  children  £3,000,  whether  it  was 
at  her  death  invested  in  Indian  seouritieB  or  not,  and  he 
should,  therefore,  lay  hold  of  any  expressions  in  the  will 
showing  that  she  did  not  intend  to  give  only  those  Indian 
securities  in  which  the  £3,000  was  invested  at  the  date  of 
her  will.  In  his  opinion  the  legacy  was  demonstrative, 
and  not  specific,  and  there  must,  therefore,  be  a  dedaralaon 
accordingly. 

COURT  OF  QUEEN'S  BENCH,  Westhinbteb. 

Kents  v.  Thi  Hislakd  Bailwat  Cohfaht. 

November  S. 

Railvxty  Company — Loa  of  Pattenger't  Luggage — Condition 

that  Company  shall  not  be  retpmnbU  for  Lou  arinng  off 

ittLinet. 

Action  for  loss  of  plaintiff's  luggage. 

It  appeared  that,  in  January,  1874,  the  plaintiff  went  to 
the  defendants'  station  at  Bath,  and  there  took  a  through 
ticket  to  Chester.  The  ticket  had  on  it  the  words,  "  This 
ticket  is  issued  subject  to  the  regulations  and  conditions 
stated  in  the  Company's  time-tables  and  bills ;"  and  there 
were  notices  in  the  booking-office,  and  also  on  the  Com- 
pany's time-tables,  to  this  effect :  "  The  granting  of  tickets 
to  passengers  to  places  off  the  Companys  lines  is  an  arrange- 
ment made  for  the  greater  convenience  of  the  public ;  but 
the  Company  does  not  hold  itself  responsible  for  any  delay, 
detention,  or  other  loss  or  injury  whatsoever  arising  off  its 
ines,  or  fi-om  the  acts  or  defaults  of  other  parties,  '  The 
train  arrived  at  Birmingham,  from  which  point  to  Chester 
the  journey  is  on  the  London  and  North- Western  Company's 
line,  the  London  and  North-Western  train  departing  from 
«  different  platform  to  that  at  which  the  Midland  Company's 
train  arrives.  The  station  at  Birmingham  belongs  to  the 
London  and  North-Westem  Railway,  and  the  porters  there 
are  employed  and  paid  by  that  Company,  the  Midland 
Company  having  by  agreement  between  them  and  the 
London  and  North-Westem  the  right  of  using  the  station 
with  its  appliances  for  their  trains.  On  the  arrival  of  the 
train  at  Birmingham,  a  porter  came  to  the  plaintiff  and 
took  charge  of  his  Inggage  out  of  the  train,  and  said  that 
be  would  meet  him  with  the  luggage  at  the  train  for  Chester. 
When  the  plaintiff  came  to  the  train  for  Chester  the  porter 
was  on  the  platform  with  the  luggage.  The  plaintiff  saw  it 
labelled  and  addressed  to  Chester,  but  never  saw  it  aeain. 
Upon  these  facts  a  verdict  was  taken  for  the  plaintiff  for 
£80,  with  leave  for  the  defendants  to  move. 

HericheU  (J.  Edge  with  him)  now  moved  for  a  rule  ntn 
to  enter  the  verdict  for  the  defendants,  on  the  ground  that 
the  loss  of  the  plaintiff's  luggage  must  be  token  tq  have 
been  off  the  defendants'  Une. 

The  Court  (Cookburn,  C.J.,  Bi.aokbdbii,  J.,  QuAlN,  J., 
and  Abohibau),  J.)  refused  the  rule.  There  was  no  evi- 
dence that  the  London  and  North-Westem  ever  took  the 
Inggage  into  their  custody,  and  the  Court  thought  that  upon 
the  true  construction  of  the  condition  the  luggage  could  not 
be  said  to  be  off  the  defendant's  line  until  it  was  out  of  their 
custody  and  in  the  custody  of  some  person  responsible  for 
its  loss.  The  Court  expressed  no  opinion  on  the  questions 
whether  the  plaintiff  was  bound  by  the  condition  though  be 
had  read  the  reference  to  it  on  the  ticket,  and  whether  the 
condition  itself  was  so  reasonable  as  to  be  binding  upon 
biro. 

Rule  refined. 


Digitized  by 


Google 


632 


THE  IRISH  LAW  TIMES 


[Dec.  12, 


LAW  STTTDEHTS' JOTIENAL. 

THE  SOCIETY  OF  THE  ATTORNEYS  ASI> 

SOLICITOBS  OF  IRELAND. 

(Inootporated   by    Royal   Charter.) 

NOTICE. 

The  Pbclimivabt  ExAKiMAnoH  of  Candidates  for 
Apprenttoeship  will  be  held  at  the  Solicdtora'  Hall,  Four 
Courts,  Dablin,  on  Taeaday  and  Wednesday,  the  12th  and 
13th  days  of  January,  1875,  ai,  BUven  o'dock. 

N.B. — All  Papers  to  be  lodged  on  or  before  2Ut  Dtctm- 
bar,  1874- 

The  VlHAL  EZAinHATloir  of  Candidates  seeking  admis- 
sion as  Attorneys,  will  be  held  at  the  same  place,  on 
Thursday  and  Friday,  the  14th  and  15th  days  of  January, 
1875,  at  the  tame  Jumr, 

By  order  of  the  Council, 

JOHN  H.  GODDAED, 
Beeretary. 
SoUdton*  Hall,  Four  Conrta,  DnbUn. 

N.B. — The  deoision  of  the  Court  of  Examiners  will  be 
announoed  on  Friday,  the  22nd  of  January,  1876,  at  Three 
o'clock,  p.m. 


TH 


SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  Royal  Charter.) 

Eabtib  Ti&m,  1875. 

FINAL  EXAMINATION. 


NOTICE. 

Candidates  wishing  to  present  themselves  at  the  above 
Examination  must  lodge  their  Papers  on  or  iefort  the  jint 
dag  ofiwet  SUary  Term. 

By  order, 

JOHN  H.  GODDARD, 
Secretary. 
Solicitors'  Hall,  Four  Courts,  Dublin. 


COBSESFOKDEKCE. 


We  throir  open  the  eolnmna  of  this  JonmaJ  most  vUHngly  for  the 
dlacnMion  of  mbjects  of  Interest  to  the  Profession ;  bat  It  must  be 
anderatood  that  we  do  not  necessarily  agree  with  sU  the  opinions 
expressed  by  onr  eoirespondenta 

Letter*  and  commtmiaationt  intended/or  publtetUUm  and  addrtaud 
to  Tm  Editos,  58,  Upper  8ackvtlie-ttre*t^  DubUn^  mutt  be  autfientleated 
bf  the  name  ef  the  toriter,  not  neeeuarUf  for  jiuiHaiMoii,  hat  at  a 
tnarantee  of  food  faith. 


STAMPING  OF  FEE-FARM  GRANTS. 

TO  THI  BOITOB  07  THl  IBI8H  LAW  THUS. 

Sib, — Through  the  medium  of  your  useful  Journal,  I  b^ 
to  call  the  attention  of  the  Profession  to  a  very  important 
question  under  the  Stamp  Act 

TTntil  very  recently  the  offidals  in  the  Stamp  Office,  in 
assessing  the  duty  upon  a  fee-farm  grant,  calcxuated  it  on 
the  rent  reserved  at  the  rate  of  six  shillings  stamp  duty  on 
every  five  pounds  sterling  of  the  rent,  and  the  solicitors 
throughout  the  country  acted  upon  this  assessment. 

But  it  has  now  been  ascertained  that  this  mode  of 
calculation  was  wrong,  and  that  the  duty  should  be  assessed 
by  calculating  it  at  the  rate  of  one-half  per  cent  upon  a 
capitalized  sum — of  twenty  years'  purchase — of  the  rent 
reserved  in  fee-farm  grants  ;  thus,  if  the  fee-farm  rent  were 
£100  per  annum,  the  proper  du^  would  be  one-half  per 
cent,  on  £2,000  (twenty  years'  purchase)  namely,  £10. 
Under  the  former  mode  of  calculation  it  would  have  been 
£6. 


The  importance  of  this  question  may  be  estimated  by  the 
reflection  that  if  a  deed  is  not  properly  stamped  there  is  a 
penalty  of  £10  incurred,  and  as  there  are  a  great  many 
deeds  throughout  the  country  stamped  according  to  the  old 
mode  of  assessment,  the  payment  of  the  penalties  will  be  a 
serious  question. 

It  will  be  in  the  interest  of  the  members  of  the  IVofeesion 
to  devise  means  for  the  purpose  of  inducing  the  Government 
not  to  insist  upon  the  payment  of  the  penalties  incured  in 
the  case  of  deeds  insufficiently  stamped  in  the  stamp  office. 
Yours  truly, 

P.  Maoaulat. 


RiqinRiHo  Sboubitt,  PENonra  Triaii,  ttwdbb  Dkbtob'b 
SumtoHa — The  question  under  what  ctroumstanoes  the 
respondent  to  a  debtor's  summons  ought  to  be  required  to 
give  security  for  the  debt  claimed,  when  the  proceedings  on 
the  summons  are  stayed  pending  the  trial  of  the  validity  of 
the  alleged  debt,  has  been  discussed  in  several  recent  oases. 
In  Se  parte  Weir  (20  W.  R.  467,  L.  R.  7  Ch.  319),  Lord 
Justice  Mdliah  said:—"  tn  determining  whether  seonrity 
B)ionld  be  given,  the  registrar  ought  not  only  to  consider 
the  solvency  of  the  alleged  debtor,  but  also  vriiat  is  th« 
probability  that  the  claimant  will  be  able  to  establish  a  debt ! 
If  the  probability  is  that  there  is  a  good  defence,  security 
ought  not  to  be  required."  And  in  &c  parte  Lowenihal  (22 
W.  R.  459  L.  R.  9  Ch.  824),  the  same  learned  judge  said  :— 
"If  there  is  a  question  to  be  tried,  the  judge  has  a  discretion, 
and  if  on  the  balance  of  evidence  he  thinks  there  is  a  proba> 
bility  that  a  good  defence  will  be  made  out,  usually  no 
security  is  required ;  but  if  this  is  not  made  out  to  his  satis- 
faction, it  is  right  that  he  should  require  security."  In  Ex 
parte  Turner,  heard  by  Lord  Justice  James,  on  Thursday, 
a  somewhat  similar  question  arose,  and  his  Lordship  thought 
that  the  registrar  had  been  wrong  in  requiring  security  to 
be  given  by  a  summoned  debtor,  on  the  ground  that  upon 
the  evidence  there  was  at  least  as  much  probability  that  the 
defonoe  would  be  successful  as  that  the  claimant  would 
establish  his  debt.  This  appean  to  ean^  the  principle  of 
the  previous  deoisiona  somewhat  further  in  favour  of  the 
respondent  to  a  debtor's  summons.  In  Ex  parte  Wattan, 
another  similar  case  heard  on  the  same  day,  the  Lord  Justice 
decided  that  a  summoned  debtor  must  give  security,  inas- 
much as  the  claimant  had  made  out  a  very  strong  primd 
^acie  case,  while  the  respondent  had  not  ^own  anything 
like  a  strong  case  against  it.  Under  sooh  circumstances, 
his  Lordship  said  that,  if  security  were  not  required,  the  pro- 
visions of  Uie  statute  would  be  reduced  to  a  dead  letter. — 
SoUeitort'  Journal. 

Blundibb  'iir  AoiB  or  Fasuaueht. — Not  the  least 
frightful  feature  of  modem  legislation  is  the  frequent 
discovery  of  blunders  in  Acts  of  Parliament,  the  effects  of 
which  cannot  be  neutralized  without  fresh  legislation.  The 
Building  Societies  Act  of  last  session  is  an  instance  in 
point.  Owing  to  a  blunder  which  accidentally  crept  into 
this  measure,  instead  of  being,  as  intended,  permissive  in  its 
operation,  it  has  been  made  compulsory  on  all  societies. 
Representations  on  the  subject  having  been  made  from 
Liverpool  to  the  Home  Omoe,  a  letter  has  been  received 
from  that  department  stating  that  the  Home  Secretary  is 
advised  that  by  clause  8  of  the  Act  every  subsisting 
building  society,  whether  it  applies  for  a  certificate  of 
incorporation  or  not,  is  brought  under  the  Act,  and  he 
cannot  issue  any  rules  except  in  accordance  with  the  Act. 
At  the  same  time,  as  the  present  form  of  clause  8  was  "  the 
result  of  an  accident"  which  has  changed  the  Act  from  a 
pennissive  into  a  compulsory  one,  Mr  Secretary  Cross  will 
"  gladly  assist  the  passing  of  a  bill  at  the  commencement  of 
the  next  session  to  correct  the  mistake."  The  Homa 
Secretary's  gladness,  however,  at  rendering  tUs  usin- 
tance  will  not  improbably  be  tinged  with  a  shade  of 
sadness  when  he  refieots  on  the  terrible  consequences  that 
may  one  of  these  days  ensue  if  accidents  of  this  nature  are 
of  nrequent  occurrence,  and  Acts  intended  to  be  permissive 
are  found  by  experience  to  be  compulsory  in  their  operation. 
An  Act  of  Parliament  that  works  in  a  diffiarent  direction 
from  that  intended  by  those  who  give  it  vitality  is  about  as 
formidable  an  engine  of  misohiN  as  can  be  conceived — 
Pall  Mall  OazetU. 
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COXTET     PAPEES. 


LANDED  ESTATES'  COURT. 

Sittinga  far  next  Week  to  fiur  as  lame  aie  appointed. 

Before  the  Hoa  Jnooi  Flakaoah. 

HONDA  T. 

In  Chahbku — G-.  Henry,  confirm  sale. — E.  H.  Mahony, 

from  7th. — Truitee  M'Donoell,   examine  delay. — W.  N. 

Comyn,  allocation,—^,  Riddao,  do. — B.  Kelly,  payment — 

R,  O,  Brinkley,  proposal. 

In  Coubt. — J.  M'Creiglit,  judgment. — ^T.  Bell,  do. — 
Administratrix  Qninn,  do. — Mary  Keogfa,  to  be  mentioned. — 

E.   M.   Edgeworth,  payment.— B,   Going,  from   9th J. 

Maoon,  from  8th. — W.  R.  Burleigh,  schedule. — M.  Mullarky, 
re-entry  motion. — Sir  0.  O'Loghlin,  for  deeds. 

TUE8DA  r. 
In  Chambbb. — Q.  C.  B.  Stiriing,  confirm  sale.— J.  Smith 
and  another,  do.— F.  Gallagher  and  others,   dO; — R   N. 
Parker,  proposal — B.  Fosberry,  payment. 

In  Codbt. — ^B.  G.  Brinkley,  schednle. — J.  N.  FerraQ, 
do. — Monerea  Marsh  Company,  from  10th. — C.  O'Neil,  do. — 
Devisees  Donnellan,  as  to  costs. 

Before  EXAMINIB  (Mr.  Dobbs). 

M.  M'T.  O'Connor,  rental— A.  Moreland,  do.— Earl 
Dartrey,  proofs. — ^N.  E  Abbott,  do.— M.  M'lnemey,  ditto. 

WBDNESVA  Y. 

In  Chambeb. — £.  G«raghty,  allooation. — ^M.  M'lnemey, 
ditto. 

In  Coobt. — B.  W.  Faulkner,  for  order  to  re-lodge. — Rev. 
0.  Lawrence^  to  make  order  absolute. 

Before  Examinbb  (Mr.  Dobbs). 

B.  H.  Burke,  rental.- A.  G.  Carr,  ditto. 

Before  Exauinxb  (Mr.  M'Donnell). 

Tmstee  O'Brien,  vonch.^^.  Devenish,  do. — C.  T.  Cam- 
pion, vonch  from  Ilth. — ^W.  Jones  and  others. — ^voaoh  from 
2nd. — M.  Corr,  rental. — A.  Savage,  ditto. 

TBURSDA  Y. 
In  Cbambkb. — ^H.  Stevenson,  payment. 
In  Coobt.— C.  Blake,  from  10th. 


FRIDAY. 

In  Chambbb.— J'.  Lalor,  examine  delay. — M.  CoUins, 
ditto. 


LANDED  ESTATES  COURT. 

BALBS 

Nov.  30th. — ^Brfoie  the  Hon.  Judob  Flanaoan. 

CiTT  OF  DuBUN. — The  estate  of  Edward  Morgan,  owner  ; 
tX'farU  Reverend  Hugh  Johnstone  Powell  and  Edward 
Morgan,  petitioners. 

Lot  1.— Nn.  15,  High-street;  yearly  rent,  £36  ISs. 
Sale  adjourned. 

Lot  2. — Houses  in  Rosemary-lane,  known  aa  No*.  8  and 
9,  in  the  parish  of  St.  Michael,  containing  12p. ;  yearly 
rent,  £15  lOs.    Sold  to  Mr.  John  Keogh,  for  £185. 

Lot  S. — Sale  adjourned.    Solicitor,  William  Johmtone. 

County  or  Lbitbtk. — In  the  matter  of  the  estate  of 
Robert  Blackball,  owner  and  petitioner. 

Lots  1  and  2. — Previously  sold. 

Lot  3. — Farts  of  the  lands  of  Tdomondlaur,  in  the  barony 
of  Mohill,  containing  302a.,  lield  in  fee-simple.  Sale  ad- 
journed. 

Lot  4. — Part  of  same  lands,  containing  248a.  2r.  6p.,  held 
in  fee-eimple.    Sale  adjourned. 

Lot  5. — Part  of  the  lands  of  Cloonlanghil,  containing 
656a.  3r.  34p.     Sale  adjourned. 

Lot  6. — Lands  of  Gubadorris  and  part  of  Cloonlaughil, 
conlainiug  451a.  3r.  88p. ;  yearly  profit  rent,  £132  18s.  2d. 


Sold  in  tmst  for  Mr.  William   N.  Irwin,   for   £2,860. 
Solicitors,  H.  and  W.  Stanley. 

CoVNTT  Mato. — In  the  matter  of  the  estate  of  Dominick 
D'Arcy  and  Joseph  M'Donnell  D'Arcy,  Martin  D'Arcy, 
and  Eleanor  D'Arcy,  minors,  by  the  sadd  Dominick  D'Aroy, 
their  guardian  ad  litem,  and  of  John  Hughes,  M.D.,  or 
some  or  one  of  them,  owner ;  ex-parte  the  said  Jolin  Hughes, 
petitioner. 

Lots  1  and  2. — Adjourned. 

Lot  3. — The  lands  of  Coolgrave,  Doomore,  part  of  Cor- 
nagaliagh,  Tormore,  and  Olotb,  containing  8S6a.  Ir.  32p. ; 
profit  runt,  £1,053  10a  lOd.  Sold  to  Mr.  John  Hughes, 
for  £8,000.     Solicitor,  Lewit  0.  O'NaO. 

CotlNTT  Mato. — In  the  matter  of  the  estate  of  Thomas 
Patrick  French,  owner ;  ae-parU  Walter  Patrick  Kirwin, 
petitioner.  The  lands  of  CarrowkiUen,  in  the  liarony  of 
Claremoiris,  held  for  a  term  of  998  years,  from  the  30th 
October,  1781,  containing  129a.  3r.  lip. ;  net  yearly  root, 
£55  17s.  6d.  Sold  to  Mr.  Patrick  F.  Franch,  for  £1,600. 
Solicitors,  Ar&wr  OvUm  and  Oo. 

CouNTT  Mato.— The  estate  of  Sir  David  Baxter,  Bart, 
and  others,  owners  and  petitioners. 

Lot  1. — Town  and  lands  of  Carrowbeg,  situated  in  the 
barony  of  Gallon,  held  in  fee,  cvntMuing  197a.  Ir.  13p. ; 
net  renUI,  £91  9g.  lOd.     Sold  to  Mr.  Griffin,  for  £1,770. 

Lot  2. — Town  and  lands  of  Cloonlnmney,  situated  in  the 
barony  of  Gallen,  held  nnder  lease  dated  1701,  for  three 
lives  renewable  for  ever,  containing  324a.  Ir.  Sp. ;  net 
rental,  £63  Ss.  9|d.  Sold  to  Mr.  Patrick  M'Nulty,  for 
£1,400. 

Lot  3. — Lands  of  Clooncanna,  in  the  barony-of  Gallen, 
held  under  same  indenture,  containing  830a.  Or.  15p. ;  net 
rental,  £141  7s.  9d.    Sold  to  Mr.  William  Meade,  for  2,880. 

Lot  4. — Town  and  lands  of  Eskar,  containing  149a.  3r.8p.; 
net  rental,  £76  3s.  7d.    Sold  to  Mr.  J.  Doberty,  for  £1,400. 

Lot  5. — Lands  of  Tawnamullagh,  containing  83a.  Ir.  84p.; 
net  rental,  £68  2b.  lOd.    Sale  adjourned. 

Lot  6. — Town  and  lands  of  Ballydmm,  containing 
847a.  Or.  37p. ;  net  rental,  £114  2b.  lO^d.  Sold  to  Mr. 
Thomas  Durkan,  for  £2,800. 

Lot  7.  —Town  and  Unds  of  Shanvally,  held  in  feey  oon- 
tiuning  275a.  2r.  27p.  ;  net  rental,  £100  7s.  4d.  Sold  to 
Mr.  Thomas  Leetch,  for  £1,940. 

Lot  8. — ^Town  and  lands  of  Treenkeel,  held  in  fee,  con- 
taining 262a.  Ir.  24p.  ;  net  rental,  £106  16a.  3}d.  Sold  in 
trust  fi}r  Mr.  Thomas  Leetch,  for  £2,160.  Solicitors, 
Ifeiltanandikm. 

CouNTT  OF  Tiffebabt. — In  the  matter  of  the  estate  of 
Antonio  Jane  Belinda  Burke,  owner;  FaUdner  Harding, 
petitioner ;  and  in  the  matter  of  the  estate  of  Anna  Mary 
Staart,  wife  of  Henry  Barton  Stuart,  owner ;  Clare  Evans 
petitioner.  The  lands  ot  Cloneekin,  otherwise  Conntera- 
satkine,  situated  in  the  barony  of  Lower  Ormond,  held  in 
fee-simple,  containing  350a.  3r.  ;  net  rental,  £151  9s.  6d. 
Sold  to  Mr.  Adam  Mitchell,  for  £8,026.  Solicitor,  John 
BneHey. 

County  of  WBsrMBATH  and  Knra's  Couhtt.— Tbe 
estate  of  Duke  Grofton  and  others,  tmstees  for  sale  nnder 
the  will  of  William  Jones,  deceased,  owners  and  petitioners, 
continued  in  the  name  of  Charles  William  St  John,  a  new 
trustee ;  and  in  the  matter  of  the  estate  of  Maria  St  John 
and  another,  owners  and  petitioners. 

Lot  1. — Fart  of  the  lands  of  Joneslake,  containing 
eOa.  Or.  23p  ;  net  annual  rent,  £57  6a.  Sold  in  trust  for 
Mr.  Patrick  R  Robins,  for  £1,710. 

Lots  2  and  9.— Part  of  the  lands  of  Parkwood  and 
Burrow,  containing  211a.  2r.  23p.  an-1  93a.  3r.  ISp. ;  net 
annual  rent,  £22  8s.  2d.  and  £62  19s.  ejd.  Sold  to  Mr. 
James  H.  Shaw,  for  £1,700. 

Lots  3  and  7. — Not  sold. 

Lot  10.— Part  of  tbe  lands  of  Carbane  and  Fangavil, 
containing  102a.  2r.  lip. ;  net  annual  rent,  £102  lis.  6d. 
Sold  in  trust  for  James  O'Rorke,  for  £1,700. 

Lots  4,  5,  6,  8,  and  12.— Previously  sold. 

Lot  11. — Part  of  Coolvio,  containing  209a.  Or.  6p. ;  net 
annual  rent,  £190  98.  Id.  Sale  adjourned.  Solicitor, 
J(ulma  Brtreton. 
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THE  IRISH  LAW  TIMES 


[Dbcl  12, 


COURT  OK  BANKKUFTCY. 


SRTIROS  FOS  KEZT  WEEK,  m  fiu  as  apiMnted. 

MONDAY. 
Befor«  Chut  Beoibtsab  or  Chui'  Cubbk,  at  12  o'clock. 


BANKBVFM 

MATOB*  or  8ITTIHO   |           BOLIOITOB 

Jamea  Brennan 

Prove  debts  and  Toucb'ffitm/ny 
CosU                             Findlattr  <f  Co. 

A.  H.  Sheridaa 

S.  H.  Walker 

do                                 IFmdlater  •    Co. 

Patrick  O'Brien 

do                                  Fiadlater  t    Co. 

Marv  Uibson 

do                               'Findlater  ^  Co. 

Haz'elton  and 

Prove  debts  and  vonch  i\eilton 

Sheppard 

WaUace  &  U agill 

do 

yetlton 

James  Hegarty 

Vouch  mortgagee's  act 

Af'CuUo 
Catty  4  Clay 

John  Gleeson 

Reference 

TUESDA.  Y. 
Before  the  CODBt,  at  11  o'clock. 


John  M'Donald 

1st  pnblic  sitting 

NdUon 

Robert  D.  Scott 

do 

Caiey  4  Clay 

Patrick  ReUly 

do 

UanulUm  4  Craig 

William  Rosa 

Final  examination 

ScaOan 

Martin  Kelly 

do 

Hamillon  i  Craig 

James  MalcomsoD 

do 

Rynd 

George  Meares 

do 

Perry  4  Co. 

Ellen  WhitfoTd 

do 

Gerrard 

A.  J.  Cnnningham 

do 

Boughey 
yeihim 

WniUm  CampbeU 

do 

John  Molloy 

do 

M'Evoy 

G.  A.  GlendinniDg 

Motion 

Dillon 

R.  E.  Thompeon 

do 

Sinnott 

Joseph  W.  Savsge 

do 

Bankmpt  in  person 

James  Hegarty 

Audit  mortgagee's  act. 

M'Cullu 
Roienthal 

Hugh  Makenzie 

do 

Samuel  H.  Walker 

Andit  and  dividend 

Findlatar  4  Co. 

A.  H.  Sheridan 

do 

Findlattr  4  Co. 

Patrick  O'Brien 

do 

Findlaler  4  Co. 

Thomas  F.  O'NelU 

do 

Maxutll*  Weldon 
Ca$ty4Cia) 

John  Brooks 

do 

Francis  Keegan 

do 

Boughey 

Wm.  H.  Thornton 

do 

lVielm4iS0H 

Elder  and  Adams 

do 

XtUion 

Before  Cbiif  Rbqistbab  or  Chibf  Clebk,  at  12  o'clock. 


Hichael  Dunne 

Prove  debts  and  vouch 

aDowda 

James  Murray 
Geoffrey  Davies 

do 
Reference 

Hamillon  4  Craig 
Catty  4  Clay 

Daniel  CuUenJan. 

Vouch  account 

John  Godfrey 
Thomas  J.  Curtis 

do 

iJt 

Settle  title,  conditions 

JOMI 

of  sale,  and  posting 

WBDNBSDA  Y. 
Before  Chfif  Riai8lBi£  or  ChiU  Clibk,  at  12  o'clock. 


P.  M.  Gordon 
J.  Leckey 
Daniel  Cullen,  jun. 
John  Keaue 
Patrick  K.  Reid 


Settle  account 
Costs 

do 

do 

Reference  under  130th 
General  Order 


L(irtiH4  Co- 
Smith 
Boyd 

Catey  4  Clay 
Goff 


TaURSDAY. 
Before  the  CouBT,  at  11  o'clock. 


Hazeiton  and 
Sheppard 

Henry  Anderson 

Motion 

Charge  ft  diMhai{;e  < 

N'eilton 

Crookthank,  Brot., 

fur  charge 
Perry  4  Co.  for 

discharge 

Before  Cbibf  Rboistbab  or  Cnnv  Clbbk,  at  12  o'clock. 
Nathaniel  Evans    iProve  debts  and  vouch  0<(/A<»n  4  Eaion 


PRIDA  Y. 
Before  the  Court,  at  11  o'clock. 


H.  M'Kerrihan 

1st  composition  silting 

Ryan 

Same  matter 

1st  public  sitting 

Ryan 

Edwanl  Ellis 

do 

C^4C3ag 

Matthew  Smith 

do 

PhiUp  Whitney 

Final  examination 

HamUton  4  Craig 

James  Hamilton 

do 

Colman 

Same  matter 

2nd  compontion  sitting 

Colman 

L.  M..  Walsh 

Final  examination 

Laiolett 

Haielton  and 

do 

A'eilton 

Sheppard 
D.   Gulman  and 

Motion 

Larkin  4  Co. 

P.  E.  Potter 

Robert  Courtney 

Audit  mortga^'s  act. 
Audit  and  dividend 

D.  4  T.  Fibgerald 

Ludlow  Berkeley 

Cata/  4  Clay 
Larlin  4  Co. 

D.  Gillman  and 

do 

P.  K.  Potter 

Martin  Geraghty 

do 

LarlAi4Co. 

John  Eeane 

do 

Catty  4  Clm 
Oldham  4  Eaton 

Waiiam  H.  Harris 

do 

Hugh  S.  Guiney 

do 

Btauchamp 

Martin  Mahony 

do 

Bradlv4S<m 
OUAomlfotas 

J.  W.  ft  R.  Rowan 

do 

William  Cresswdl 

do 

Malhem 

Joseph  Cresswell 

do 

Mothewt 

Before  Chibv  Reqibtbab  or  Cbikt  Clbbk,  at  12  o'clock. 


Thomas  Coppinger 
Matthew  Kilcullen 
Peter  Smith 
Catherine  Boland 


Prove  debts  and  vouch 
do 
do 
do 


ITamiUan  '4  Craip 
Hamilton  4  Cratg 
Hamilton  4  Crttif/ 
HamUton  4  Ormg 


ASJUDIOATIONB  IN  BANEBUPTCY. 
Armstrong,  William,  Hollywood,  county  Down,  bill  broker. 

Sittings,  Tuetday,  Deeemler29,  and  Tuetdm/,  January  12. 

Oldham  and  Eaton,  soln. 
Byrne,  Charles,  Arbntoa  Lodge,  Blackrock-rosd,  Cork,_pro- 

vision  dMier.    Sittings,  Tuetdm/,  January  6,  and  Tiie*- 

dag,  January  19.    Perry  and  Co.,  solrs. 
Hildebrand,  Henry,  Turlough,  county  Mayo,  farmer.    Sltttara, 

Tuaday,  Jamutry  6,  and  Tueidt^,  January  19.  ffDowSoy 

solr. 
Keboe,  John,  24,  Hanover-lane,  Dublin,  provision  merchant. 

Sittings,  Tuetday,  January  6,  and  Tbesday,  January  19. 

Catey  and  Clay,  solrs. 
Logue,   William,   BaUjare,  Ramelton,   Donegal,  grocer  and 

spirit  dealer.     Sittings,  Tuetday,  December  29,  and  Tuit- 

day  January  12.     Lett,  solr. 
Monaghan,  Michael,  Dromod,  Cootehill,  Cavan,  fanner.    Sit- 
tings, Tuetday,  December  29,  and   Tuetday,  JoMuary  12. 

Rynd,  solr. 
O'Shea,  '1  homas,  Croom,  county  Limerick,  fanner.    Sittings, 

Tuetday,  January  6,  and  Tuaday,  January  19.    Mathao, 

solr. 
Qainn,  Arthur,  Tandragee,  Armagh,  spirit  dealer,  leather  mer- 
chant, and  fanner.     Sittings,  Tuetday,  January  6,  and 

Tuetday,  January  19.    Steicart,  solr. 
Shallow,  James,    Stokerstown,   Wexford,  farmer  and  miller. 

Sittings,   Tuetday,  December  29,  and  Tuetday,  January 

12.    LeU,  solr. 
Tallon,  Patrick,  Grangeeth,  Meath,  farmer.    Sittings,  T^etdtm, 

December  29,  and  Tuetday,  January,  12.     Gerrard,  km. 


DIVIDEiniS  m  BANEBITPTCY. 

Abbott,  Henry,  Railgard,  Castlecomer.  1st  dividend  Is.  in  the 
£.  L.  ft.  Deering,  official  assignee.  Larkin  and  Co., 
aoln. 

Collister,  Robert  Henry,  Clonmel,  Tipperanr,  ironmonger.  1st 
dividend  7a.  6d.  in  the  £.  L.  H.  Deeiing,  official 
assignee.    Mathtw*,  solr. 

Dillon,  James  W.,  Wicklow.  Ist  dividend,  13s.  3d.  in  the  £. 
C.  H.  James,  o£Scial  assignee.    J.  and  If.  Toomey,  solrs. 

Leahy,  Mary,  Ballinasloe,  Galway,  widow,  grocer.  Ist  divi- 
dend Is.  10}d.  in  the  £.  L.  li.  IXering,  official  as- 
signee.    Larkin  4  Co.,  solrs. 

Marshall,  George,  Saltbiil,  Galway,  gentleman.  1st  and  final 
dividend  20s.  in  the  £.  L.  H.  Leering,  official  assignee. 
Redington,  solr. 

Keill,  John,  Cherry ville,  Kildare,  farmer  and  cattle  dealer,  lat 
dividend  Is.  l)d.  in  the  £.  C.  H.  James,  official  as- 
signee.    Perry  4  Co.,  solrs. 

Stewart,  Alexander  Donald,  Kingstown,  Dublin,  grocer.  1st 
dividend  2s.  6d.  in  the  X.  L.  H.  Deering,  official  as- 
signee.   M'Gotem,  solr. 
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DUBLIN  STOCK  AND  SHABE  LIST. 


nESCRIPTION  OF  STOCK 

DECEMBER 

Frt. 

,  Sat. :  Hon.iTnes.1  Wed 

Thnr 

1     4 

:    8 

7    18    19 

10 

•P«ld 

aovanunent. 

—  3  p  c  Oomoli 

—  N«w  3  p  c  Stock 

% 

9pU 

^1 

911 
90M1 

9II 

9oii 

INDIA  STOCK. 

—  5  p  c  July  '80)  Tittble.  at 

-  ♦  p  c  Oct  'SSf  Bk.  o£  Irel. 

(o8{ 

io8f 



— 

io8i 





10^ 

■^ 

lOSf 

— . 

Banks. 

100    Bank  ot  Ireland 
2$    HOemian  BanHtv  Co.     .. 

^J 

6ofi 

2Jf 

eoT 

^ 

li' 

IS    London  Joint  Steel! 

-  53 



Si  70 



-i77l 



mo    A'ational  Bant     .. 

b^ 

fi9K      - 

6<>i 

15    National  of  Uwrp'l(LUd) 

2$    PrmindalBant 

9< 



91      .911 

»'i    91 

10              Bo.          New 



— 

l6t 

^ 

lo    Basal  Bant 

— 

V4i 

V* 

10» 

Steam. 

50    British  A  Iriali    .. 

51 



Sit 

— 



._ 

ICO   City  of  Dnblln    .. 



107 

to7i 



_ 

mnea. 

I    Knialoe  Slato  Co.  (Ilt'd)    .. 

<7/3 





— 



'7/3 

7    Mining  Co.  o/IrelandCUfd) 

7t 

— 

— 

— 

H  Wicklow  Copper     .. 

— 

% 

— 

% 

— 

— 

■UsoellaneouB. 

10    Alliance  A  Dub.  Cons."  Ga: 

lof 

_ 



lOf 

^' 

— 

fo    Dnblln  Tramways 

H 

** 

iti 

b» 

25    Ir.  C.  S.  4  Gl  Building  Co. 

11 

— 

31 

7i    Jf  Sidney  *  Co.,  limited 

— 



7J 

— 



25     national  Axnirance            .. 



4H 

— 

— 

— 

9-4-7  Patriotic  Auurance 



■of 





'Of 

50    Belfast  an.l  Northern  Cos. 

— 





— 

._ 

S9i 

roo    Dnblln  and  Belfast  JuncL 

"W-t 

<)S-6 



— 

(H 

94lf 

100    Dublin  and  Dronlieda 

116 

— 

— 

"7 

100    Dnblln,  Wkloir,  &  W'ford 

— 





— 

7S» 



23    Do.—iauedat£S6 

37 



171 

— 

... 

100    Gt.  Northern  and  Western 



* 





100    Ot.  Southern  and  Western 

ic8f 

io8f 

lOlJi 

108} 

loOJ 

30    Irish  North  Western 

3 

_ 

— 

— 

100    Midland  Gt.  Western 

i>» 

i^if 

iiH 

33* 



25    Portdn.  Dnn.  A  Omh.  Jnu. 

_ 

"ii" 

-~. 

50    Waterford  and  Limerick  .. 

— 

— 

v>\ 

— 

301 

Ballway  Preference. 

100    D.&D.,4pcGuai-ant'dS'k 

— 

— 

— 

— 

97} 

971 

SO    D.,  W.,  *  W.,  S  p  c  (I86O1 

— 





— 

SO       Do.           do.        (1884) 

— 

— 

W 

S4* 

— 

— 

50       Do.           do.       08*5) 

— 

— 

S4 

— 

541 

10    Irish  North  Western  A  Spc      — 

— 

M 

\k 

— 

loo    Mid.  Great  Western,  »  p  c 



— 

III 

— 

— . 

50    Watf d.  .t  Limerick,  5  p  c  rd 

-. 

— 

— 

— 

— 



50    Da,  new  red,  1873,  5  p  c  .. 

_ 

SO* 

— 

— 

so* 



Railway  Debentures. 

-    Belfast  *  Nth'n  Cos,  4  p  c 

— 

— 

— 

— 

97* 



—    Cork  and  Bandon,  4^  p  c 

— 

— 





100 

—    Dnblln  &  Mcath  4  p  c      .. 

-- 

— 

— . 

— 

— 

to 

—    D.,  W.,  4  W.,  41  p  0 

lOOj 

— 

— 

100 

lool 

— 

—    Gt.  North ■n&West'n4Jpc 

[OO 

~- 

[00' 

— ■ 

—    Gt.Soafh'n  4  West'n,4  p  c  99I 

—       — 

— 

991 

991 

—    IrishNthWestn  IstC  Spc  'ioo< 

-  99U 

100 

—    WaterTd 4  Limerick 4i PC      — 

— 

.- 



—    Do.,  4|  p  c 

I02i 

— 

- 1 

— 

I02i 

— 

*  Sliares  not  fully  paid  up  are  given  in  Italics. 
Bank  Rate— or  Discount—  6  per  cent.,  1st  December,  1B74 
Of  Deposit— 3*  per  cent.,  Ist  December,  1874. 
Name  Days— December  Ifith  and  39th,  1874. 
Aeeoiint  bays— December  16t]i  and  30th,  1874. 
On  Saturdays  business  commences  at  11  30  a.m.,  and  tiie  Stocit 
Brokers'  Offices  close  at  1  p.m. 


BISTHS,  M ABRIDGES,  AND  DEATHS. 

DEATHS. 
COLL — December  8,  at  Ardauftnaa,  Dalkey,  of  disease  of  the  innga, 

Mai7,  the  beloved  child  ot  Patrick  Coll,  Esi.,  aoUdtor,  aged  six 

years. 
WALKER — NoTember  28,  accidentally  drowned  at  Birkenhead,  John 

FhlUp  Walker,  Esq.,  of  S.8.  Adriatic,  fourth  son  of  Richard  Alexander 

Walker,  formerly  of  GrenTllle-etreet,  Dublin,  soiioitor. 


MISCELLANEOUS; 
EREMIAH  D'ARC 

SCRIVENER,    LAW    STATIONER,    AND    PRINTER. 
OFFICE -27,    BACHELORS--WALK,    DUBLIN. 


Y, 


Registry  and  Judf^nent  Searehea  carefnlly  made.     (Unmtrjf  Orders 
promptly  attended  to.  309 

KILMARTIN      iiid       SON, 

•  SCRIVENERS    AND    LAW    STATIONERS, 

ESTABLISHSD     18C^, 

21,      KINO-STREET,      BELFAST. 


PUBLIC  NOTICES: 


1HE 


SOCIETY     OF     THE      ATTORNEYS 

AND    SOLICITORS    OF    IRELAND. 

(Ineorporated  by  Royal  Charter). 


NOTICE. 

Attobnsts'  and  Solicitobs'  Act  (Ibblaitd),  1860, 
29th  and  ZOth  Vic,  c.  81. 

L— The  Uentbers  of  this  Profession  are  requested  to  take  notice, 

that  all  Certificates  to  practise,  issued  to  them  under  the  abore  Aet, 

for  the  year  1874,  will  continue  hi  force  until  the  lyO* 

43nd  tee.  day  qf  January,  1875,  inclusite,  and  no  longer. 

34M  we.  3.— Forms  of  the  Declaration  to  be  filled  up  (in  dnpll- 

Zletiee.  cate),  and  to  be  signed  by  each  Attorney  or  Solicitor,  or 

by  his  Partner,  or  in  case  such  Attorney  or  Solicitor 

shall  reside  more  than  twenty  miles  from  Dublin,  then 

TheChaneery  fay  his  Dublin  Agent,  being  an  Attorney  or  Solicitor 

^A^fv^  (in««ii*n«r  a  practising  Soliettor),  on  his  behalf,  are  to 

80  <t  31  Vie.  '""'  '*'  ^^  Office  of  the  Registrar  of  Attorneys  and 

cop.  44.        '    Solicitors  (Secretary's  Office),  SoUdtora'  Buildings,  Four 

Courts. 
mih  i  3(UA  8.— The  sum  of  Five  ShUllngs  Is  to  be  paid  for  erery 

Vie.,  cap.  84,     Certificate. 
HC  84. 

4.— Forms  of  Declarations  win  be  issued  on  and  after  the  2nd  of 
January,  187S,  from  Eleven  o'clock  a.m.  to  Three  o'clock  i>.m.,  each 
day,  and  upon  their  being  returned  correctly  filled  and  signed  as 
hereinbefore  mentioned,  Certificates  will  be  Issued,  between  same 
hours,  lo  partiet  entitled  to  receive  lame^  to  be  taken  by  them  to  the 
Stamp  Office  to  be  stamped. 
S.— Every  Certificate  stamped  on  and  after  6th  February,  1875, 
must  be  produced  to  the  Registrar  within  a  month  after 
87tA,  iltt,  payment  of  the  duty,  to  be  entered  by  him,  until  which 
aiKi  48M  payment  of  duty  and  subsequent  entry  no  Attorney  or 

tectiona.  Solicitor  is  duly  quallfled  to  practise. 

6.— Certificates  must  be  entered  as  heretofore  In  the  various  Courts. 
By  Order, 

JOHN  U.  OODDARD,  Secretary. 
Solicitors'  Bntldlnga,  Four  Courts,  Dublin, 
December,  1874. 

X.B.—AJ  a  number  of  Gentlemen  have  not  complied  with  Uemoran- 
dmn  No.  5,  as  above,  for  the  year  1874,  and  as  the  Registrar's  Certificate 
does  not  operate  as  a  License  to  practise  until  duly  stomped,  as  required 
by  Law,  such  Parties  will  be  required  to  prove  payment  of  Stamp  Duty 
on  their  Certificates  for  1874,  before  Certificates  for  187S  can  be  issued 
to  them.  621 


J 


E     Y, 


H    N  O   '   M    A    L    L 

4,    SAINT    ANDREW-STREET,    DUBLIN, 

Lait  and  Oskssal  Stationbs, 

SCRIVENER,    PRINTER,    LITHOQRAPHER,    ENGRAVER,    AND 

ACCOUNT-BOOK     MANUFACTUREa 

Licensed  to  Sell  Law  and  Oenenl  Stamps.  310 

MONEY; 

ItrORTGAGES         ON        ESTATES, 
^     LIFE   INTEKESTS,   AJSV  REVERSIONS. 

Messrs.  SALTER  4  CO.,  have  large  Fonda  available  for  Loans 
upon  the  above  Securities,  to  which  they  desire  to  direct  the  attention 
of  Landed  Proprietors,  Solicitors,  and  others  requiring  Money  oc 
Mortgage. 

They  also  invite  applications  for  Secnrltles  from  Capitalists,  Trustees, 
and  others,  desirous  of  Investing  Money  either  in  Large  or  Small 
Amoimts. 

41,  Lower  SackviUe-street,  Dublin;  and 

11,  Pancraa-lane,  London,  B.C.  520 

BILLS  of  £20  to  £500,  Discounted  with  despatch, 
and  Cash  Advanced  on  Farmers*  Leases,  Goods  in  Bond, 
Reversions,  or  any  bond  fide  Security,  on  moderate  and  strictly 
confidential  terms ,  and  MORTGAGES  to  any  amount  negotiated  on 
best  terms  oondstent  with  security,  by 

ItB.    FITZ8IMON8, 
474  18,  Fleet-street,  Dublin. 

O  SOLICITORS  and  OTHERS^-Mr.  Montagu 

Brxhak  is  prepared  to  make  Temporary  Advancea  on  Personal 
or  other  Securities  pending  negodations  for  Loans,  Bslea  In  Landed 
Estates'  Court,  Bills  of  Costs,  &a     Applications  strictly  con&dentlaL 
Mr.  MONTAGU  BRAHAM, 
611  37,  South  Frederick^street,  Dublin. 
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LEGAL    EDUCATION: 


ATTORNETS'  APPRENTICES'  PRELIMINART  EXAMINATION. 


c 


DR.  MORTIMER'S  Class  is  in  full  operation.  The 
foUowing  distinctions  (including  2nd  recommended,  4tli  snd  6th 
placet  in  October,  Ist  and  3rd  in  May,  and  and  and  Srd  in  April,  1874) 
hare  been  obtained  by  his  pupils  :—Oold  Medal  and  £10  Prize  (three 
timea);  Silver  Medal  and  £6  Prlxe;  Public  CommendatlDn  under  the 
Benchers;  Ist  place  (aeven  times);  2nd  place  («ix  times);  Srd  place 
(•even  timee);  4th  place  (four  times).  During  the  laat  three  years 
eevea  hare  been  recommended  to  compete  for  the  Prixe,  and  In  all  US 
have  passed.    Address — 

WV.   MORTIMER,  M.A.,  LUD., 
6ooi  n,  Tork-^treet,  Dublin. 

MR.  JAMES  CURRAN, 
Ex-Bcbolar,  Trinity  College,  Dublin:  First  Clanical  Siarand 
Hononnan;  Flnt  University  Prisemanln  ClTUl#aw,  Second  in  Modem 
History,  and  Fourth  in  English  Literature; 

86,    HARDWICKE-STREET, 
Prepares  Gentlemen  for  the  Entrance  and  Term  Examinations  In  the 
IJnivGrsitles,   Civil  Law   Examinations,  Boyal  College  of  Physicians 
and  Stirgsons,  Arts  Examination  of  Apothecaries'  Hiall,  PreUmloai; 
KTSmlnatfawi  of  Attomeys'  Apiirantioas,  ^c.  .  617 

II'' 

S  A  I  6,       GARDNER,       &      CO., 

ACCOUNTANTS, 
TRINITY    CHAMBERS,    40    akd    41,    DAME-STREET, 

DUBLIN.  30S 

LEGAL    POSTINGS; 
HIGH    COURT    OF    CHANCERY. 

ADVERTISEMENT  FOR  CREDITORS. 

Pursuant  to  a  Decree  of  the  High  Court  of  Chancery,  In  Ireland, 
wherein  Edward  De  Moleyns,  Administrator  of  the  Estate  and 
ESeots  of  Major  Chldley  Downea  Cootc,  deceased,  is  plaintiff ;  and 
Tliercaa  Coote,  otherwise  Kelnbod,  widow,  and  Sir  Charles  Heniy 
Coote,  Baronet,  are  defendants— the  Creditors  of  the  said 

MAJOR  CHIDLEY  DOWNES  COOTE, 
who  died  In  or  about  the  &th  d«7  of  M»rch,  1872,  at  ADtlbef,  in 
France— are,  on  or  befoi*e  the  13th  da/  oC  January,  1876,  to  send  by 
poat,  pre-paid,  to  B.  W.  Rooks,  of  22  Naasau-fltreet,  in  the  City  of 
Dnblln,  In  Ireland,  the  Sollchor  of  the  said  Edward  H.  l>e  Moleyns, 
the  Administrator  of  the  said  Major  Chldlej  Downee  Coote,  their 
Christian  and  surnames,  addresses  and  descriptions,  and  In  case  of 
fimis,  the  names  of  the  partners  and  style  and  title  of  Arm,  the  full 
particulan  of  their  claims,  a  statement  of  their  aocounts,  and  the 
nature  of  the  securities  01  any)  held  by  tbeni ;  or  in  default  thereof 
they  will  be  peremptorily  excluded  from  the  benefit  of  the  said 
Decree. 

Every  Creditor  of  the  said  Major  Chldley  Downes  Coote,  holding 
any  seeru-ity  Is  to  produce  the  same  before  the  Right  Honourable  the 
Master  of  tbb  Rolls,  at  his  Chambers,  at  the  Four  Courts,  Dublin, 
In  Ireland,  on  the  3nd  day  of  FEBRUARY.  1876,  at  Eleven  of  the 
(dock  in  the  forenoon,  being  the  time  appointed  for  a4judicatinf(  ou 
the  claims. 
Dated  this  28th  day  of  November,  1874. 

B.  E.  WHITESTONE,  Chief  Clerk. 
B.    W.    KOOKE,    SoUdtor,    93    Nanan-street,    DnbHn, 
Ireland.  6i8 

HIGH    COURT    OF    CHANCERY. 

Forsoant  to  a  Decree  of  the  High  Court  of  Giiancery,  made  in  the 
Cause  of  James  Spring,  pMntm ;  Anne  Higgins,  Laurence  Hlgglns, 
Patrick  Higgins,  James  Joseph  Higgins  and  Mary  Bridget  Higgins, 
Infants  under  the  age  of  twenty-one  years,  and  Henry  Kavanagb, 
defendants  —the  Cndltmn  of 

PATRICK  HIGGINS, 

late  of  North  King-street,  In  the  County  of  the  City  of  Dublin, 
pawnbroker— who  died  in  or  about  the  month  of  January,  18Qfi~ 
are,  on  or  before  the  1st  day  of  JANUARY,  1875,  to  send  by  post, 
pre-paldf  to  Hr.  Patkick  Roonkt,  of  C8  Henry-street,  Dublin,  the 
Solicitor  of  the  said  Anne  Higgins,  who  is  Executrix  of  said  Patrick 
Higgins,  thcfr  Christian  and  surnames,  addresses,  and  descriptions, 
and  in  case  of  Anns,  the  names  of  the  partners  and  style  and 
title  of  the  firm,  the  full  piirticulai'S  of  their  claims,  a  statement  of 
tbeir  aocounts,  and  the  nature  of  the  securities  (if  any)  held  by  them ; 
and  all  persons  claiming  to  have  Incumbrances  affecting  the  real 
catate  of  the  said  Patrick  Higgins,  are  by  their  Solicitors  to  come  in 
and  prove  their  claims  at  the  Chambers  of  the  Vick-Chancelob,  Four 
Courts,  City  of  Dublin,  on  or  before  the  said  Ist  day  of  JANUARY, 
1870,  or  In  default  thereof  they  will  be  peremptorily  exdtided  from  the 
benefit  of  said  Decree 

Every  Creditor  or  Claimant  on  real  estate  holding  any  security  Is 
to  produce  the  same  l>ef ore  the  ViCE-GoAnovLLOR,  at  hi:!  Chambers, 
Four  Courts,  DubUn,  on  TUESDAY,  the  12th  day  of  JANUARY, 
1^7fi,  at  Twelve  o'clock  noon,  being  t^o  time  appointed  for  heai'ing 
and  adjudicating  upon  the  dalma 

Dated  this  3nd  day  of  December,  1874. 

619 A.  T.  CHATTERTON.  Chief  Clerk. 


HIGH    COURT    OF    CHANCERY. 


Pltrsnant  to  an  Order  of  the  Hfgh  Cotu^  of  Chancery,  made  in  the 
Cause  of  Mary  Anne  Green,  plaintiff ;  Julia  Mfirgsn,  detoMlsat— 
bearing  date  the  29th  day  of  May,  1874— the  Ci«diton  of 

PATRICK  GREEN, 

late  of  Riverstown,  In  the  County  of  Meath,  Fanner— who  died 
in  or  about  the  month  of  December,  1872 — are,  on  or  before  tin  23rd 
day  of  DECEMBER,  1874,  to  sand  hy  poat,  pre-|Mld,  to  Hr.  Jomi 
Thohas  BlKPSON,  of  3A  Westmoreland-straet,  in  the  City  of  Dublin, 
the  S<^cltor  of  Mary  Anne  Green,  the  Executrix  of  the  deoessed, 
their  Christian  and  surnames,  addresses  and  descriptions,  and  In  case 
of  firms,  the  names  of  the  partners  and  style  and  ^tle  of  the  firm,  the 
fun  particulars  of  their  claims,  a  statement  of  their  accounts,  and 
the  nature  of  tbe  securities  (if  any)  held  1^  them ;  or,  in  default 
{hereof,  they  will  be  peremjptorily  eududed  from  the  benefit  of  the  said 
Decree. 

Ever;  Credltbr  holding  any  security  is  to  produce  the  same  befet« 
the  Right  Honourable  the  Vlca-CHlsCELLOa,  at  his  Chambers,  Four 
Courts,  Dublin,  on  the  ISth  day  of  JANUARY,  1S7S,  at  One  of  the 
dock.  In  the  afternoon,  being  the  time  appointed  for  acljudicatlng  on 
the  claims. 

Dated  this  23rd  day  o(  November,  1874. 

626  A.  T.  CHATTERTON,  Chief  Clerk. 


m  THE  COURT  OF  BANKBUPTCT, 

IRELAND. 


MICHAEL       MONAGHAN, 
of  Dromod,  Cootehill,  in  the  County  of  Cavan,  farmer,  wu  on 
the  4th  day  of  Deoeiqber,  1874,  adjudged  Bankrupt. 

Public  Sittings  will  be  held  at  tbe  Court  of  Bankruptcy,  Four 
Courts,  Dublin,  on  TUESDAY,  the  2»th  day  of  DECEMBER,  1874, 
and  on  TUESDAY,  the  12th  day  of  JANUARY,  187Ji,  at  the  hour  of 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankn^>t  Is  to  attend, 
and  to  make  a  full  disclosure  and  discovery  of  his  Estate  and  Effects. 
Creditors  may  prove  tbeir  Debts,  and  at  the  First  Sitting  choose  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  Is  required  to 
finish  his  Examination. 

AU  persons  having  In  their  possession  any  Property  of  the  Bankrupt, 
must  dellvOT  It,  and  all  Debts  due  to  the  Bankrupt  must  be  paid,  to 
Charles  Hksrt  jA.Mk..s  Esq.,  Official  Assignee,  Upper  Ormond-quay, 
Dublin,  to  whom  Creditors  may  forward  their  AfficUvits  of  Debt 

HUGH  DOYLE,  Registrar. 
JAHE8    O.    RTND,   SoUcftor,    1  Lower  Ormood-qaay, 
Dublin.  623 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

WI  L  L  I  A  M~  L  O  G  U  E, 
of  Ballyare,  Ramelton,  In  the  County  of  Donegal.  Grocer  and 
Spirit  Dealer,  was  on  the  4th  day  of  December,  1874,  adjudged 
Bankrupt 

Public  Sittings  will  be  held  at  the  Coui-t  of  Bankruptcy,  Four 
Courts,  Dublin,  on  TUESDAY,  the  29th  day  of  DECEMBER,  1874, 
and  on  TUESDAY,  the  12th  day  of  JANUARY,  1875,  at  the  hour  of 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  is  to  attend, 
and  to  make  a  full  disclosure  and  discovery  of  h's  Estate  and  Effoctii. 
Creditors  may  prove  their  Debts,  and  at  the  First  Sitting  choose  a 
Creditor's  Assignea  At  the  Last  SitUng  the  Bankrupt  Is  required  to 
finish  his  Examinatloa 

All  persons  having  In  their  possession  any  Property  of  the  Bankrupt, 
must  deliver  it,  and  all  Debts  duT  to  the  Bankrupt  must  be  paid,  to 
Chakles  Hemrv  James,  Official  Assignee,  Upper  Ormond-quay, 
Dublin,  to  whom  Creditors  may  forward  their  Affidavits  of  Debt 

THOMAS  FAGAN,  Registrar. 


624 


GEORGE  C.  LETT,   Solicitor,  43  Dame-street,  Dublia 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

JOHN  k      E       H       O       E, 

O     of  Na  34  HanoTcr-lane,  in  the  City  of  Dublin,  Provision  Mer- 
chant, was  on  the  9th  day  of  December,  1874,  adjudged  Bankrupt. 

Public  Sittings  will  be  held  at  the  Court  of  Bankruptcy,  Four 
Courts,  Dublin,  on  TUESDAY,  the  6th  day  of  JANUARY,  1875, 
and  on  TUESDAY,  the  19th  day  of  JANUARY,  1K76,  at  the  hour  of 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  is  to  attend, 
and  to  make  a  full  disclosure  and  dlacotery  of  his  Estate  and  Effects. 
Creditors  may  prove  their  Debts,  and  at  the  First  Hitting  choose  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  is  required 
to  finish  his  Examination. 

All  persons  having  in  their  possesdon  any  Property  of  the  Bankrupt, 
must  deliver  it,  and  all  Debts  due  to  the  Bankrupt  must  be  paid,  to 
Lucius  H.  Drebimo,  Official  Assignee,  Utyper  Ormond-quay,  Dublin, 
to  whom  Creditors  may  forward  their  Affidavits  of  Debt 

A.  F.  LLOTD,  Deputy  K«gistrar. 

CASET    ft    CLAY,    Solicitors,    21    Saint   Andrew-atreet , 

Dublin.  627 


Printed  nnd  Publbbed  by  the  Proprietor,  John  Falgoxex,  every  Saturday,  at  58,  Upper  SackTille-street,  in  the  Parish  of  St  Thomas 

and  City  of  Dublin.— Saturday,  December  12, 1874. 
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THE  MEASURE  OF  DAMAGES  FOB  BREACH  OP 
COVENANTS  TO  REPAIR. 

A  BBCEMTI.T  reported  decision  of  the  Court  of  Common 
Pleas,  in  England,  illustratea  a  principle  which  must 
prove  of  considerable  importance  to  the  relations  sub- 
sisting between  landlords  and  tenants.  It  is  desirable 
that  the  attention  of  the  Profession  should  be  called  to 
this  case,  as  at  first  sight  it  would  seem  incompatible 
with  a  reported  case  of  considerable  authority,  the 
circumstances  in  the  two  cases  being  very  similar  and 
requiring  careful  attention,  before  the  distinction 
between  them  can  be  seen.  The  former  of  the  cases  to 
which  we  refer,  WiUiams  v.  WUUams,  will  be  found 
reported  in  L.  R.  9  C.  P.  659.  Its  facts  were  shortly 
as  follows : — The  plaintiffs  were  asrignees  of  a  lease  of 
the  premises  in  question ;  that  lease  contained  a  general 
covenant  to  repair,  and  also  a  covenant  to  repair  after 
three  calendar  months'  notice.  The  plaintifb  demised 
the  premises  to  the  defendant  on  similar  covenants  to 
those  contained  in  the  original  lease,  except  that  the 
notice  stipulated  for  was  a  two,  and  not  a  three 
months'  notice.  In  September,  1872,  a  notice  to  repair 
the  premises  was  left  by  the  superior  landlord  on  the 
premises,  calling  on  the  pltuutiffs  to  repair.  This  notice 
was  left  with  the  defendant,  but  he,  being  no  party  to 
the  original  lease,  took  no  notice  of  the  requisition. 
Notice  was  given  to  the  plaintiffs  on  17th  January, 
1873.  The  plaintiffs,  thereupon,  called  on  the  defendant 
to  repair  in  very  general  terms,  and  on  20th  March, 
1873,  the  defendant  received  a  formal  notice  from  the 
plaintiffs'  attorney,  requiring  him  to  repair  the  premises 
"  in  accordance  with  the  terms  of  his  lease."  The  plain- 
tiffs, bdng  pressed  by  their  superior  landlord,  in  order  to 
avoid  a  forfeiture,  themselves  did  the  necessary  repairs, 
which  were  finished  shortly  before  the  present  action 
was  brought,  which  was  to  recover  the  amount  so 
expended.  At  the  trial  it  was  held  that  the  plaintiffs 
could  not  recover  upon  the  breaches  which  charged  an 
omission  to  repair  the  premises,  not  being  out  of  repair 
at  the  time  ot  bringing  the  action,  and  that  the  first 
notice  served  by  the  pUintiffs  in  January  was  not 
sufficient.  On  the  plaintiffs  appealing  to  the  full 
Court,  they  stronj;ly  relied  on  Cotley  v.  Streeton  (2  B.  & 
C  273)  to  sustain  the  proposition  that,  where  the 
superior  landlord  gives  a  notice  to  repair  to  his  lessee, 
and  the  latter  gives  notice  to  his  sub-lessee,  and 
upon  his  default  goes  in  and  does  the  necessary  repair, 
the  lessee  can  n^cover  against  his  sub-lessee.  That 
case,  however,  went  upon  the  ground  that  the  sub- 
lessee had  proper  notice  to  repair,  before  the  commence- 
ment of  the  action.  It  was  admitted  by  Lord 
Coleridge  in  the  present  case,  that,  had  there  been  a 
breach  of  the  specific  covenant  to  repair  within  two 
months  after  notice,  the  measure'  of  damages  which  the 
plaintiffs  would  have  been  entitled  to  recover  would 
have  been  the  expenses  which  they  had  incurred  in 
patting  the  premises  in  repair.  That  view  of  the  case 
IS  fully  in  accordance  with  the  opinion  of  Mr.  Justice 
Bayley,  expressed  in  his  judgment  in  CoUey  v.  Streelon, 
that  "  the  measure  of  damages  was  properly  the  loss 
which  the  plaintiffs  sustainetl  by  reason  of  the  default 
of  the  defendants.  That  was  the  sum  reasonably 
expended  by  them  in  doing  such  repurs  as  were 
necessary,  for  the  purpose  of  avoiding  a  forfdture  of 


the  lease."  On  this  point  of  the  case,  however,  it  waa 
held  that  the  two  months'  notice,  which  was  requisite  to 
be  given,  had  not  been  duly  given  by  the  plaintiffs,  and 
in  consequence  the  pkintiffs  could  not  rely  on  a  breach 
of  this  covenant.  The  plaintiffs,  however,  fell  back 
upon  the  breach  of  the  general  covenant  to  repair,  and 
upon  that  point  also  the  Court  decided  against  them, 
holding  that  no  substantial  damages  can  be  recovered 
under  the  general  covenant  where  no  damage  has  been 
done  to  the  reversion,  and  the  reversioner  has  not  been 
injured  by  anything  done,  or  omitted  to  be  done  by  the 
defendant.  Mr  Ju.^tice  Brett  observed :  — "  The  lessors 
would,  also,  have  an  implied  right  to  sue  for  damages, 
but  they  had  no  right  to  go  upon  the  premises  and  do 
the  repairs  themselves.  It  is  aamittod  tnat  the  premises 
were  out  of  repair;  but,  instead  of  availing  themselves 
of  the  right  of  forfeiture,  the  plaintiffs  do  l£e  necessary 
repairs  themselves,  in  order  to  save  a  forfeiture  as 
between  themselves  and  a  superior  landlord ;  and  they 
claim  to  be  entitled  to  recover  the  expenses  thus 
incurred  as  damages  under  the  third  breach  (which  was 
founded  upon  the  general  contract).  That  they  cannot 
do."  The  Court  subsequently  intimated  that,  had  the 
point  been  tnken  at  the  trial,  the  plaintiffs  would  have 
been  entitled  to  nominal  damages  under  the  third 
breach.  The  Court  treated  the  case  of  Davis  v.  Under- 
wood (2  H.  &  N.  570),  where  substantial  damages  were 
recovered,  as  merely  deciding  that  where  the  mesne 
landlord  had  determined  his  lease  by  his  own  act,  this 
did  not  prevent  his  recovering  substantial  damages  for 
the  defendant's  breach  of  covenant  (in  not  repairing) 
while  he  remained  owner  of  the  reversion.  Upon  the 
whole,  we  think  that  the  decision  of  the  Common  Pleas 
in  the  present  case,  although  no  doubt  it  at  first  bears 
rather  a  harsh  aspect,  will  be  found  consistent  with  the 
principles  of  justice,  as  well  as  law.  The  plaintiffs  had, 
in  the  present  case,  a  right  to  re-enter  on  the  premises 
and  forfeit  the  interest  of  the  sub-tenant,  which  right 
they  neglected  to  avail  themselves,  of.  Having  chosen 
not  to  make  use  of  this  right,  they  had  no  legal  claim 
to  create  a  new  remedy  for  thimselves;  and  having 
elected  themselves  to  perform  the  defendant's  duty, 
they  could  not  then  demand  satisfaction,  when  they  had 
neglected  the  proper  means  of  setting  themselves  right 
which  were  offered  them  by  the  law. 

In  the  very  recent  case  of  Morony  v.  Ferguson,  in  the 
Queen's  Bench,  in  Ireland,  a  somewhat  similar  question 
arose.  The  action  there  was  brought  on  a  covenant  to 
repair  in  a  lease ;  the  evidence  went  to  show  that  the 
premises  had  fallen  into  disrepair,  but  that  after  the 
action  was  brought  considerable  sums  of  money  were 
spent  by  the  defendant  in  repairing  them.  The  action 
was  brought  before  the  end  of  the  term  for  which  the 
premises  were  leased.  The  jury  found  for  the  de- 
fendant. Mr.  Justice  Barry,  who  tried  the  case, 
certified  that,  in  his  opinion,  the  verdict  was  against  the 
weight  of  evidence,  but  that,  "  according  to  the  rule 
laid  down  by  the  cases  as  to  the  measure  of  damages 
when  the  action  is  brought  before  the  end  of  the  term, 
a  verdict  for  the  plaintiff  cuuld  only  have  been  for 
nominal  damages.'  On  the  new  trial  motion  the 
defendant  reli^on  a  series  of  authorities,  among  others 
Watts  V.  Jttdd  (5  M.  &  Gr.  59Q),  and  Yomu}  v.  HarrU 
(2  C.  &  J.  14),  to  show  that  a  new  trial  will  not  be 
granted,  on  the  ground  that  the  verdict  was  against  the 
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weight  of  evidence,  if  merely  nominal  dnmages  can  be 
obtained.  The  plaintiffs  relied  on  Macnamara  t. 
Vincetd  (2  Ir.  Ch.  R.  504)  to  show  that  they  were 
entitled  to  substantial  damages.  The  Court,  howeTer, 
acquieated  in  the  view  set  out  in  the  re[»rt  of  Mr. 
Justice  Barry,  that  nominal  damages  only  could  have 
been  recovered,  but  held  that  this  action  differed  in 
its  nature  from  a  new  action  for  the  recovery  of  a  sum 
of  money,  and  granted  a  new  trial.  Although  this 
decision  seems  to  differ  irom  Young  v.  Harris,  and  that 
class  of  cases,  it  ap^iears  to  be  in  accordance  with  the 
English  authorities  on  the  subject  of  the  measure  of 
damages  in  cases  of  this  nature^ 


THE  NEW  LAW  OFFICERS. 

We  refer  our  readers  to  the  concise  biographies  of  these 
distinguished  personnges  copied  in  another  column  from 
The'  Times.  >Ve  have  already  expressed,  in  former 
numbers  of  this  Journal,  our  opinion,  and  that  of  the 
entire  Profession,  of  the  pre-eminent  qualifications  of 
the  Eight  Hon.  J.  T.  Ball,  for  the  high  office  of  Lord 
Chancellor,  which  he  now  adorns.  The  mere  recital  of 
the  stages  of  Mr.  Ormsby's  University  and  professional 
career,  proves  his  standing,  experience,  and  knowledge ; 
and  the  testimony  of  his  contemporaries  can,  if  un- 
biassed, bear  witness  to  his  professional  qualifications, 
and  the  patience,  dignity,  and  urbanity  of  his  dis- 
position. As  to  Mr.  Plunket,  we  almost  dread  the 
consequences  of  expressing  an  opinion.  One  of  our 
contemporaries  has  stigmatised  the  appointment  as 
a  scandal  and  a  shame.  Another,  of  an  opposite 
way  of  thinking,  has  praised  the  appointment  as  tlte 
happiest  that  could  be  devised,  and  represented 
the  learned  gentleman  as  the  most  suitable  that  could 
be  selected.  A  third,  who  sometimes  approves  the  old 
proverb,  in  medio  tutissimus  Sns,  gives  Mr.  Plunket 
credit  for  qualifications  which  no  one  who  knows  him 
can  deny  him ;  but  at  the  same  time  we  cannot  abstain 
from  thinking  that  its  praise  is  so  very  faint  that  it  is 
almost  condemnatory.  In  all  this  tumult  about  a  third 
Law  Officersbip  we  can  fancy  we  see  the  object  of  it 
raising  his  hands  in  deprecatory  remonstrance,  and, 
with  that  well-known  persuasive  suavity,  imploring 
his  friends  as  well  as  his  enemies  to  ''  bide  a  wee."  For 
our  part,  we  know  as  well  as  they  he  never  sought  the 
office,  but  yielded  to  the  necessities  of  the  occarion,  and 
we  cannot  blame  him  for  accepting  an  honour  be  never 
sought  for  or  desired.  As  to  his  qualifications  for  the 
office,  we  have  no  hesitation  in  saying  they  are  equal, 
if  not  superior,  to  some  of  his  predecessors;  ana  we 
and  those  who  have  opportunities  of  knowing  him  have 
no  fear  of  the  result.  But  few  able  men  have  ever 
rushed  rapidly  to  the  front  without  incurring^  the  envy  of 
some,  at  least,  of  those  they  have  distanced  in  the  race. 

NOTICE  TO  QUIT. 
Wb  beg  to  call  our  readers'  attention  to  the  corres- 
)K>ndence  on  this  subject  in  our  present  issue,  and  to  say 
that  we  shall  be  happy  to  receive  and  publish  any 
further  communications  on  the  subject.  We  intend  to 
refer  to  the  matter  editorally  in  an  early  issue,  as  the 
question  is  of  the  utmost  importance  to  landlords  and 
tenants  under  the  new  Act,  and  it  is  most  desirable  that 
it  should  be  thoroughly  di.icusscd,  and  sett1e<l  one  way  or 
the  other  on  authority. 

BbOWNK'S  PIARIFS  AND  ALMAhA<K8  POE  1875. — We 
have  receive)!  the  annual  insnex  «f  these  uaefiil  urticles 
mauufactnretl  by  Mcioth.  Browne  nmi  NoUn,  NsBsaii- street, 
and  can  speak  in  commendatory  terms  of  tbeir  Ruitatnlity 
to  the  uses  for  which  thej  are  deiiigiied.  Tbeir  price  is  a 
marvel  uf  cheapness,  and  they  certainly  deHerve  an  ex- 
tended patronage. — Irish  Timet, 


TRADE  GUARANTEES  AGAINST  LOSS  OF 

EMPLOYERS'  GOODS. 
Two  rather  interesting  case*  were  beard  by  Mr.  Barton 
at  the  Southern  Divisional  Police  Court  on  Saturday.  The 
first  was  one  in  which  two  operative  shoemakers  were 
charged  with  having  stolen  several  pairs  of  nnfiniidied  boots 
belonging  to  the  shopkeeper  for  whom  they  worked.  Now, 
both  mei\  belonged  to  a  gnaraotee  sodety  called  the 
National  Amalgamated  Union,  and  their  employer  held 
from  that  society,  io  respect  to  each  of  them,  an  indemnity 
to  the  amount  of  £10  for  materials  given  them  to  work  with. 
Defendants'  counsel,  therefore,  urged  that  tbeir  offence  wu 
not  criminal,  simply  amoonting  to  a  breach  of  oontraot.  It 
is  evident  that  if  tUs  plea  were  allowed  absolute  validity, 
guarantee  societies  would  be  neither  more  nor  leas  than  a 
direct  euoooragement  to  irregularities  of  a  nature  very  dis- 
agreeable to  employers.  Lnckily,  the  latter  are  not  left 
without  a  remedy  at  law.  In  the  case  under  notice  the 
shopkeeper  did  not  resort  to  the  proper  meuis  of  obtaining 
satisractiuu.  As  Mr.  Barton  pointed  out,  instead  of  charg- 
ing the  men  with  larceny  and  illegal  poneosion,  their 
employer  should  have  proceeded  against  them  under  a  recent 
statute,  which  compels  workmen  in  such  oases  to  pay  com- 
pensation under  pain  of  liability  to  a  fine  of  forty  shillings. 
The  chaise  was  dismissed,  but  it  is  yet  open  to  the  prose- 
cutor to  obtain  satisfaction  under  the  Sommaty  Act  We 
would  direct  the  special  attention  both  of  masters  and  men 
to  this  case,  whioh  clears  up  a  question  on  which  much 
doubt  baa  hitherto  rested.  The  guarantee  system  is  widely 
prevalent  in  Dublin,  and  not  less  prevalent  in  the  minds  of 
operatives  is  the  impression  that  as  the  employer  is  indem- 
nified to  the  extent  of  £10,  they  are  free  to  pawn  or  other- 
wise dispose  of  materials  entrusted  to  them,  and  not  exceed- 
ing the  valde  of  the  gusrantee.  This  opinion  is  entirely 
erroneous,  and  it  is  very  fortunate  for  the  interests  of  all 
parties  that  it  is  so.  By  the  statute  cited  by  Mr.  Barton, 
masters  are  provided  with  a  prompt  remedy  against  irregu- 
larities which  would  otherwise  gravely  interfere  with  the 
transaction  of  their  business,  and  workmen  are  deprived  of 
a  temptation  which  it  is  much  better  for  themselves  that 
they  should  be  without. — Irish  Tines. 


ENGLISH  DEBTORS  IN  IRELAND. 
On  this  subject  the  Lav  Times  says: — In  regard  to  the 
observations  in  onr  last  issue  upon  the  subject  of  the  Judg- 
ment Extension  Act,  a  country  solicitor  writes  : — "A  great 
number  of  officers  of  various  regiments  who  are  quartered 
here  incur  debts  to  a  considerable  amount  with  the  trades- 
men, and  just  on  the  eve  of  their  departure  they  promise  to 
remit  the  anioiint  on  their  arrival  in  Irelnnd,  and  some  of 
them  give  acceptances  which  are  frequently  dishonoured, 
and  the  debts  are  seldom  paid,  lliey  take  no  notice  of 
applications.  Presently  they  are  ordered  to  a  foreign  sta- 
tion, embarking  from  some  port  in  Ireland.  Some  die ; 
others  retire,  and  are  not  to  he  found.  I  have  had  many 
cases  of  this  kind.  I  have  written  to  the  Horse  Guards, 
but  with  no  beneficial  resalt ;  and  therefore  I  think  that 
where  debts  are  cuntracte<l  in  England,  writs  from  our 
Superior  Courts  (and  it  should  he  extended  to  the  County 
Court  practice)  ought  to  be  available  for  service  in  Ireland. 
Defendants  could  instruct  their  attorneys  to  appear  and 
defend  if  necessary,  but,  as  matters  now  stand,  it  appears  to 
me  the  only  course  for  a  creditor  to  adopt,  is  to  instruct 
some  solicitor  in  Ireland  to  issue  process,  and  then  the 
creditor  xmuli  have  to  go  there  to  prove  his  debt.  It  was  an 
unfortunate  omission  in  the  I8th  section  of  the  Common 
Law  Procedure  Act.  Hundreds  of  persons  are  prejudiced 
by  the  want  of  greater  fscilities  for  obtaining  payment  of 
their  debts  owing  to  this  difficulty.  The  advantage  should 
be  mutual,  so  that  where  debts  are  contracted  in  Ireland, 
the  creditor  should  issue  process  thci  e,  and  get  same  served 
in  England,  and  it  should  apply  to  Scotland."  There  is  very 
much  to  be  said  in  favour  of  the  views  of  our  correxpondent 
upon  this  important  subject ;  but  as  to  the  snggest.d  unfor- 
tunate omission  in  the  Common  Law  Procedure  Act,  it  was, 
on  the  contrary,  a  deliberate  act  of  the  Legislature,  secured 
by  the  action  of  certain  Irish  peers  when  the  Bill  was  before 
the  House  of  Lords.  LegislHtion  may  h«  fairly  required  on 
the  subject. 
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DUBLIN  METROPOLITAN  POLICE  COURT. 

Dtcmber  IZ,  187 i. 

(Before  T.  A.  Babtom,  Esq.,  LL.D.) 

WlNSTAHLT  V.  CaBATAH   AND    KlBWAM. 

Tradt  guaranieet  by  workmen  ogamH  toa  of  empU^/er't 
yoodt  no  defenct  againtt  eriminai  proceediugt  for  UlegtUlg 
paumiiy  luch  goo<U—Proeetdingt  thould  be  um2er  Stun- 
mary  Aa,  gS  <b  $6  Viet.,  e.  60,  and  not  for  felony  under 
t^  larceny  Act. 

These  were  proeecutiona  against  two  workmen  for  larceny 
and  illegal  pogHeasion  of  aeveral  pairs  of  unfiniefaed  boots, 
the  property  of  their  employer. 

For  the  proseentor:  P.  Keogh,  instmcted  by  Mr.  E.  A. 
SnnU.  For  the  defendants  :  cSirron,  instructed  by  Mr. 
P.  A.  White.  Mr.  Gkarles  Pitsgerald,  for  the  Ami^amated 
Union  Guarantee  Society. 

Mr.  Babton. — The  defendants  are  charged  with  two 
oSeDoes— Ut  (under  the  24th  &  26th  Tict.,  c.  96),  for  the 
larceny  of  boots  and  material,  the  propegrty  of  Mr.  Win- 
Htanly,  their  employer,  and  2Ddl^  (under  the  6tb  Vict.,  c. 
24,  s.  53.),  for  the  illegal  pouetewn  of  these  goods.  The 
evidsuce  showed  that  they  had  pawned  Winstanly's  goods, 
ot  the  respective  values  of  £2  and  £1  lOs.,  which  had  been 
entrusted  to  them,  as  his  workmen.  It  has  been  argued 
for  the  dnfendants  that  the  offence  amounted  to  a  breach  of 
contract  only,  and  not  to  a  public  offence,  inasmnch  as  Mr. 
Winstanly  held  in  respect  of  each  of  the  prisoners,  and  fur- 
nished by  themselves,  an  indemnity  from  a  "  Guarantee 
Sodety,"  styled  "  The  .National  Amalgamated  Pnion,"  to 
the  amount  of  £10,  for  work  and  materials  entrusted  by  him 
to  the  defendants.  The  quoHtion  raised  is  an  important 
one,  beciuse  of  the  prevalence  in  Dublin  of  a  trade's  custom 
of  guarantees  such  as  these,  and  of  the  existence  of  mach 
doubt  and  confusion  as  to  their  legal  effect.  I  found  from 
the  evidence  that  the  impression  existed  widely  among 
operatives  that  the  effect  of  such  an  indemnity  is  to  leave 
them  free  to  pawn,  or  otherwise  dispose  of  their  employers' 
property  entrusted  to  them,  provided  its  value  be  within 
the  limit  of  £10— the  sum  prescribed  by  the  Society's 
guarantee.  I  am  clear  that  the  form  of  indemnity  proved 
in  this  case  creates  no  conflict  whatever  between  civil 
and  criminal  proceedings,  and  that  if  a  larceny  had  been 
committed  and  proved,  an  indictment  would  lie.  In  fact 
a  printed  notice  at  the  foot  of  the  Society's  fumi  of 
Indemnity,  seems  to  have  been  framed  with  a  view  to 
anticipate  such  objection  as  I  have  heard  raised,  and  also 
with  a  distinct  reference  to  the  observations  of  Tiiidal,  C.J., 
in  Kier  v.  Leenan,  9  Q.B ,  286,  a  leading  modem  authority 
on  the  Compromise  of  Offences. 

Upon  other  and  quite  distinct  grounds,  however,  I  am  of 
opinion  that  the  proper  remedy  has  not  been  had  recourse 
to  by  the  proRecotor.  The  evidence  shows  that  these 
defendants,  as  workmen,  pawned  materials,  the  property  of 
their  employer,  to  the  value  in  all  of  but  £2  and  £1  lOs. 
respectively — that  is,  to  less  than  £5.  Now,  for  this  par- 
ticular offence  a  distinct  and  specific  procedure  is  pro- 
vided by  a  recent  Act,  which  has  made  it  a  Summary 
offence  only,  and  no  longer  a  Felony ;  and  I  am  clear 
that  since  the  date  of  that  Act  its  provisions  should  regulate 
such  cases  a.s  these.  I  refer  to  the  Act  25  &,  26  Vict, 
c.  50,  M.  7,  which  provide",  that  artificers,  workmen,  4c., 
who  shall  nnlawfully  dispose  of  or  retain  in  their  posses- 
sion, without  the  consent  of  their  employers,  work  or 
materials  entrusted  to  them,  the  value  not  exceeding  £S, 
shall  pay  compensation  to  the  party  aggrieved,  and  be 
liable  to  a  fine  for  forty  shillings,  or  one  month's  imprison- 
ment. Mr.  Winstanly,  or  others  similarly  situated,  should 
there{i)re  proceed  under  the  Summary  Statute  I  have  last 
rrferred  to,  and  nut  for  a  felony  under  the  Larceny  Act. 

On  these  grounds,  I  dismiss  the  charge. 

Mr.  £nni$. — It  may  be  contended  that  although  that  Act 
has  been  pnssed  the  defendants  are  still  liable,  and  could  be 
charged  for  the  simple  larceny,  and  that  the  Act  of  Parlia- 
ment mentioned  gave  only  a  cumulative  remedy. 

Mr.  Barton. — Where  the  amount  is  over  £6  there  can 
not  be  the  slightest  donbt  that  Mr.  Winstanly  could  pro- 
ceed against  the  defendants  for  the  larceny,  but,  that  Act 
having  been  passed  for  a  specific  purpose,  I  think  it  would 


be  better  that  the  defendants  should  be  proceeded  against 
anew. 

Mr.  Ennit  said  his  client  would  adopt  that  course,  and 
prosecute  the  men  for  stealing  the  property. 


THE  LAW  CLERKS'  ASSOCIATION. 

The  central  committee  met  on  Mondi^  evening,  at  their 
rooms,  207  Great  Brunswick-street.  The  attendance  in- 
cluded the  vice-president,  who  took  the  chair,  and  Messrs. 
Jervise,  Flynn,  Power,  Keegao,  Farrelly,  Dodd,  Flynn,  and 
Wheatley.  A  draught  of  the  prospectus  of  the  Provident 
Institute  of  the  Associated  Law  Clerks  of  Ireland  was 
brought  up,  approved  of,  and  directed  to  be  printed  and 
circulated  among  the  members,  and  a  general  meeting  is  to 
be  called  to  consider  the  details.  The  proposed  rates  of  sub- 
scription and  Iwnefite  to  be  conferred  are  substantially  the 
same  as  those  of  the  Liverpool  Provident  Clerks'  Institute. 
A  communication  wax  read  from  a  gentleman  in  a  solicitor's 
office,  but  not  an  Associated  Law  Clerk,  complaining  of  an 
alleged  injustice  on  the  part  of  his  employer,  in  reference 
to  Uie  receipt  of  some  commissions  payable  by  established 
usage  to  the  clerk.  While  sympathy  was  expressed  with 
the  complainant  on  the  case  put  forward,  it  was  decided 
that  inasmuch  as  he  was  not  an  associate,  the  committee 
ooold  not  interfere  in  the  matter. 


CONCLUSIVENESS  OF  APPELLATE  DEOISIONa 

During  the  judicial  career  of  a  learned  Vice-Chancellor 
who  recently  retired  from  the  Bench,  the  question  of  the 
competence  of  Courts  of  first  instance  to  re-open  questions 
decided  by  Courts  of  Appe^  eame  somewhat  frequently  to 
the  surfsca  "There  are  in  my  recollection,"  said  Vice- 
Chancellor  Mali n a,  in  DugdiUe  T.  DugdaU  (L.  R.  14  Eq. 
234),  "  no  less  than  three  decisions  of  Lord  Westbury  which 
Vioe-Chancellor  Stuart  declined  to  follow."  In  one  of  these 
cases  (Drummond  v.  Drummond,  14  W.  B.  829,  L.  R.  2  £q. 
835),  the  Vice-Chanuellor  refused  to  be  bound  by  two  suc- 
cessive judgments  of  the  Lord  Chancellor,  and  the  Full 
Court  of  Appeal  subsequently  deelare<l  (15  W.  R.  267,  L.  R. 
2  Ch.  32)  that  he  was  right  in  doing  so.  In  another  case, 
ColUm  V.  LeaU,  L.  R.  8,  Eq.  708),  the  same  judge  pro- 
nounced an  opinion  that  Hentman  v.  Pryer  (16  W.  R.  Itj2, 
L.  R.  3  Ch.  420)  was  "  clearly  a  mistaken  decision,"  and 
declined  to  decide  in  accordance  with  iL  The  Hame  course 
was  pursued  with  reference  to  the  same  dedsion  by  Vice- 
Chancellor  Malins  in  DugdaU  v.  DugdaU,  where  Hentman 
V.  Pryer  was  pressed  in  argument  as  being  exactly  in  point, 
and  it  was  stated  that  in  fact  the  bill  had  been  framed  upon 
the  snppOHition  that  the  decision  of  the  Court  of  Appeal  was 
a  binding  authority.  The  learned  Vice-Chancellor,  however, 
said  that  he  was  not  bound  to  follow  a  decision  of  the  Court 
of  Appeal,  "if  clearly  erroneous,"  and  he  came  to  an  opposite 
conclusion  to  that  expressed  in  Henstaan  v.  Pryer.  Some  sort 
of  warrant  for  occasional  judicial  rebellion  was  recently 
afforded  by  the  language  of  Ix>rd  Chelmsford  in  delivering 
judgment  in  the  House  of  Lords  in  PeeJe  v.  Oumey  (22  W. 
R.,  p.  33),  where,  spet^ng  of  a  decision  of  the  House  »f 
Lords,  m  Seymour  v.  Bagikaw,  where  it  appeared  that  the 
counsel  for  the  plaintiff  in  error,  vrithout  argument,  sub- 
mitted to  a  judgment  for  the  defendant  in  errvr,  the  noble 
lord  said  that  be  could  not  understand  how,  under  these 
drcamstances,  the  Court  of  Exchequer,  in  a  subsequent 
case,  could  consider  Seymour  v.  Bagehim  as  a  conclusive 
authority. 

It  must  have  been,  we  imagine,  on  the  strength  of  soma 
of  these  cases  that  an  attempt  was  made  last  week  to  indnoe 
the  Judge  uf  the  Court  of  Ardies  to  sit  in  judgment  on  the 
decision  of  the  Fiivy  -Council  in  Hebbert  v.  Pmrtiat.  The 
counsel  for  Mr.  Mackonocliie  appear  to  have  argued  very 
strenuously  that  the  decision  oif  the  Court  of  Appeal  was 
given  without  the  nd  vantage  of  argument  on  the  part  of  the 
defendant ;  that  it  was  based  on  mistakes  of  fact  as  well  as 
of  law,  and  that  it  ^vas  irreconcilable  with  previous  decisions 
of  the  same  tribunal.  The  learned  judge  appears  to  have 
been  so  far  impressed  with  the  argument  as  to  declare  that 
"it  did  not  require  a  long  experience  in  the  discharge  of 
judicial  duties  to  be  aware  of  the  very  great  disadvantage 
under  which  a  Court  laboured  when  it  was  compelled  to 
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decide  a  case,  and  espedally  a  very  important  case,  apon  an 
ex  parte  argument.  Under  those  circnmBtancea,  he  thoaght 
that  it  would  now  be  competent  for  him  to  hear  a  re-argu- 
ment of  thoae  points."  But  he  added  that, "  upon  reflection, 
be  was  satisfied  that  such  a  course  would,  on  the  whole,  be 
in«zpedient,  and  would  not  further  the  ends  of  justice.  All 
those  points  might  be  re-argued  before  the  Priry  Council, 
and  if  there  had  been  any  miscarriage  of  justice  in  the  former 
decisions  of  that  tribunal,  it  wax  fully  competent  for  it  to 
rectify  its  error  without  the  interv«-ntion  of  another  judg- 
ment on  the  same  subjects  from  that  Court." 

We  cannot  but  consider  it  matter  for  congratulation  that 
the  learned  judge  haa  thus  foUowt^  the  usual  practice  of  the 
Courts.  With  the  particular  case  of  UarUn  v.  Maehonochie 
we  have  no  concern,  although  it  might  perhaps  have 
been  suggested  that,  with  Sir  Robert  FhUlimore's  elaborate 
judgment  in  Ihbbert  y.  Purehas  before  them,  the  latter  case 
coald  hardly  be  correctly  said  to  have  been  decided  by  the 
Privy  Council  without  argument  for  the  defendant.  But,  in 
the  interests  of  suitors  and  the  profession,  it  is  to  be  hoped 
that  no  further  extension  may  be  given  to  the  rather 
dangerons  doctrine  to  which  we  have  referred.  No  one 
would  deny  that  there  may  be  cases  where  a  decision  of  the 
Appeal  Court  has  been  obviously  founded  on  a  mistake,  and 
where  it  would  be  proper  for  a  judge  of  first  instance  to 
decline  to  follow  such  a  decision.  But  the  result  of  laying 
down  any  such  rule  as  that  whenever  a  Cuurt  of  Appeal 
has  not  had  the  advantage  of  argument  on  both  sides  its 
decision  has  no  binding  force,  woold  be  to  launch  as  on  • 
sea  of  uncertainty,  to  drift  helplessly  about  according  to 
the  varying  currents  of  judicial  opinion. — Solicitor^ 
Journal, 


THE  IRISH  LAW  OFFICERS. 

The  Chancery  Commissioners  will  sit  for  the  last  time 
on  Monday  next.  Our  contemporary,  the  Timet,  says: — 
We  understand  the  following  are  the  new  Irish  Law 
Officers :— The  Bight  Hon.  John  Thomas  Ball,  LL.D., 
of  Merton,  in  the  county  of  Dublin,  Queen's  Advocate  in 
Ireland,  and  Attorney-General,  who  has  Just  been  nomi- 
nated Lord  Chancellor  of  Ireland,  is  the  son  of  the  late 
Major  Benjamin  Marcus  Ball,  of  the  40th  Foot.  He  was 
bom  in  the  year  1816,  and  was  educated  at  Trinity  College^ 
Dublin,  where  he  tonk  his  Bachelor's  degree  with  high 
honours  in  1836.  He  was  called  to  the  Irish  Bar  in 
Michaelmas  Term,  1840,  and  has  been  a  Bencher  of  the 
King's  Inns,  Dublin,  since  1863.  In  1850  he  obtained 
the  honour  of  silk,  was  successively  Solicitor-General  and 
Attorney-General  for  Ireland  during  Mr.  Disraeli's  adminis- 
tration in  1868.  He  has  been  one  of  the  Parliamentary 
representatives  of  the  Univer><ity  of  Dublin  since  the  year 
1868.  He  was  created  an  Honorary  Doctor  of  Laws  at 
Oxford  in  1870,  and  was  sworn  a  Privy  Councillor  in  1868. 
Dr.  Ball  married,  in  1 852,  Catherine,  daughter  of  the  Rev. 
Charles  R.  Elringtou,  Regius  Professor  of  Divinity  in  the 
University  of  Dublin.  Mr.  Henry  Ormsby,  Q.C.,  the 
present  Solicitor-General,  who  now  succeeds  Dr.  Ball  in  the 
Attorney-Generalship,  is  a  member  of  a  good  Irish  family, 
very  many  of  whose  members  have  been  graduates  of 
Trinity  College,  and  is  a  year  or  two  older  than  the  new 
Lord  Chancellor.  He  was  eilucated  at  Trinity  College, 
Dublin,  where  he  took  his  Bachelor's  degree  in  1834 — two 
years  previous  to  his  Lordship— and  was  called  to  the  Irish 
Bar  in  Michaelmas  Term,  1835.  He  was  nominated  a 
Queen's  Counsel  in  1858,  and  was  appointed  Solicitor- 
General  in  1868,  under  Mr.  Disraeli,  and  resumed  his  post 
on  the  return  of  his  party  to  place  and  power  last  Spring. 
Mr.  Ormsby  has  never  held  a  seat  in  the  House  of  Com- 
mons. The  Hon.  David  Robert  Plunket,  Q.C.,  who  succeeds 
Mr.  H.  Ormsby  as  !<olicltor-General,  is  the  fonrth,  but  third 
surviving  son  of  John  Span,  third  Lord  Plunket,  by 
Charlotte,  third  daughter  of  the  late  Right  Hon.  Charles 
Kendall  Bushe,  and  consequently  a  grandson  of  the  first 
Lord  Plunket,  the  great  orator  and  lawyer,  who  held  the 
Great  Seal  in  Ireland  from  1830  to  1S34,  and  again  from 
1835  to  1841.  He  was  born  on  the  3rd  of  DecenUier,  1833, 
and  was  educated  at  Trinity  College,  I)'.iblin,  where  lie  took 
his  Bachelor's  degree  in  1859.  He  was  called  to  the  Irish 
Bar  in  1862,  and  in  1868  was  appointed  "Law  Adviser  to 


the  Castle  at  Dublin,"  a  post  which  is  often  a  stepping- 
stone  to  more  important  legal  promotion.  He  was  nomi- 
nated "  one  of  her  Majesty's  Counsel  in  Ireland  learned  in 
the  Law"  in  1868.  He  has  represented  the  University  of 
Dublin  in  the  Conservative  interest  since  1870,  when  he 
succeeded  to  the  vacancy  caused  by  the  retirement  of  Mr. 
Antliony  Lafroy. 

THE  NATIONAL  BANK  ».  M'KENNA  AND 

OTBERS. 
The  Court  of  Appeal  in  Chancery,  London,  gave  judg- 
ment on  the  14th  in  the  suit  broo^t  by  Mr.  Parker,  _pablic 
officer  of  the  National  Bank,  against  Sir  Joseph  M'Kenna 
and  Messrs.  Harvey  Lewis,  Vanderbyl,  and  Henshaw,  three 
late  directors  of  the  bank.  The  object  of  the  suit  was,  it 
will  be  remembered,  to  compel  the  defendants  to  account  for 
and  pay  over  to  the  National  Bank  the  profits  which  they 
had,  in  alleged  misuse  of  their  powers  as  directors,  received  by 
means  of  the  issne  of  a  large  number  of  new  shares  in  1864, 
and  subsequent  dealings  therewith.  It  was  alleged  that  the 
defendants,  in  fraudulent  disregard  of  their  duties  to  the 
bank,  had  realised  Urge  profits,  vbich  they  ought  not  to 
have  received,  and  which  they  ought  now  to  refund.  Tiie 
defendants  insisted  that  all  that  lu^  been  done  by  them  had 
been  within  the  scope  of  the  authority  conferred  upon  them  as 
directors  by  the  eonstitntion  of  the  company.  Vice-Chan- 
cellor  Bacon  had  declared  that  the  defendants  were  trustees 
for  the  bank  of  all  moneys  which  they  had  received  from 
the  sale  or  disposition  of  the  shares  in  question,  and  ordered 
them  to  pay  all  the  oosts  of  the  suit  up  to  the  date  of  hear- 
ing. From  this  decision  they  appealed.  Their  lordships 
said  that  the  defendants,  as  agents  for  the  bank,  must 
account  to  their  principals  for  all  profits  made  by  them  in 
the  course  of  their  agency,  but  they  held  that  there  was  no 
ground  for  the  charges  of  fraud  and  conspiracy  brought 
against  the  defendanti,  and  the  plaintifis  must  pay  the  costs 
of  so  much  of  the  suit  as  had  been  occasioned  by  those 
charges. 

LAW  STUDENTS' JOURNAL. 

THE  SOCIETY  OF  THE  ATTORNEYS  AND 

SOLICITORS  OF  IRELAND. 

(Incorporated   by    Royal   Charter.) 

NOTICE. 

The  Prilihinabt  Ezahinatioit  of  Candidates  for 
Apprentieeship  will  be  held  at  the  Solidtoi-s'  Hall,  Four 
Courts,  Dublin,  on  Tuesday  and  Wednesday,  the  12th  and 
18th  days  of  January,  1876,  at  Eleven  o'clock. 

N.R— All  Papers  to  be  lodged  on  or  before  SUt  Decem- 
ber, 1874. 

The  Final  EzaMINAtioh  of  Candidates  seeking  admis- 
sion as  Attomey^  will  be  held  at  the  Mune  place,  on 
Thursday  and  Friday,  the  14th  and  15th  days  of  Jaaoary, 
1876,  at  the  same  hour. 

By  order  of  the  Council, 
JOHN  H.  GODDARO,  Secretary. 
Solicitors'  Hall,  Four  Courts,  Dublin. 

N.B. — The  decision  of  the  Court  of  Examiners  will  lie 
announced  on  Friday,  the  22nd  of  January,  1875,  at  Three 
o'clock,  p.m. 


TBE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND. 

(Incorporated  by  Royal  Charter.) 
Eabtkb  Tzbm,  1875. 

FINAL  EXAMINATION. 

NOTICE. 
Candidates  wishing  to  present  themselves  at  the  above 
Examination  must  lodge  their  Papers  on  or  before  the  Jirat 
day  of  next  Hilar}/  Term. 

By  order, 
JOHN  H.  GODDARD,  Secretary. 
Solicitors'  Hall,  Four  Courts,  Dublin. 
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CORRESPONDENCE. 


We  throw  open  ths  colnmns  of  thta  Joamal  most  wlUlDgly  for  the 
dlaciuelon  of  subjecte  of  Intorest  to  the  Profeasion;  bat  It  miutbe 
nndentood  that  we  do  not  neoenartly  agree  with  all  the  opinlona 
expressed  by  oar  correspondents. 

Leilen  ami  eomnumleatioiu  intauled/or  ptMicaUon  and  addrtued 
to  Thk  EartoK,  U,  Upper  aacktWt-tlrut,  IhMitt,  miut  be  mMeHlieatei 
bf  lite  mum  (tf*  the  teriter,  not  neeeuarUg  fir  jmbHcation,  but  at  a 
ffuurante*:  of  ffood  foith^ 


NOTICE  TO  QUIT  tTNDER  THE  LAND  ACT,  1870. 

TO  TBI  KDITOB   OF  TBI  IBIaH  LA.W  TIHB8. 

Sib, — As  many  landlords  and  their  agents  have  adopted 
the  simple  form  of  Notice  to  Qait  determining  the  tenancy 
on  the  last  gale  day  of  tbexwlendar  year,  regardless  of  the 
commencement  of  the  year  of  the  tenancy,  I  do  not  think 
yon  will  consider  any  excuse  necessary  for  drawing  your 
attf-ntion  more  closely  to  the  subject,  and  pointing  out 
what  I  humbly  conceive  to  have  been  a  misconception  of 
the  Land  Act.  and  the  effect  of  the  two  cases  referred  to  in 
the  leading  article  of  your  issue  of  last  Satinrday. 

In  the  first  place,  I  consider  the  policy  of  the  58tb  section 
of  the  Land  Act  to  have  been  intended  for  the  prevention, 
in  fiitare,  of  the  disturbance  of  any  tenant  in  March  or 
May,  when  bis  crops  would  be  in  the  ground,  or  when  it 
would  be  too  late  for  an  in-ooming  tenant  to  till  or  sow. 
The  pemicions  effects  of  such  unreasonable  disturbance 
in  past  times  called  loudly  for  a  remedy,  as  lands  were 
frequently  left  untilled  for  an  entire  year  in  consequence^ 
and  either  grew  weeds  or  were  left  in  fallow  as  a  common 
for  the  cattle  of  the  neighbourhood.  Besides  this,  the  liti- 
gation attendant  on  the  right  to  emblements,  and  the  pre- 
carious occupation  conferred  on  the  tenant  to  enable  bim 
to  take  the  "  waygoing  crop,"  were  productive  of  so  much  ill 
will  and  evil  consequences,  that  it  became  necessary  to 
sweep  them  all  away,  and,  accordingly,  this  section  provides 
that  "  no  Notioe  to  Quit  should  tales  effect  until  after  the 
expiration  of  not  less  than  six  calendar  months,  in  the 
absence  of  agreement  to  the  contrary,  to  terminate  on  the 
lust  gale  day  of  the  calendar  year."  This  provision  seems 
simple,  clear,  and  direct ;  but  the  writer  of  your  leading 
article  in  the  first  of  his  propositions  says : — "  As  this  section 
does  not  abridgt  but  enlarga  the  common  law  right 
of  the  subject,  that,  therefore,  whenever  a  tenancy 
commences  in  March  or  on  a  gale  day  that  is  not 
the  last  gale  day  of  the  calendar  year,  then,  in  the 
absence  of  express  agreement  to  the  contrary,  the  tenant 
is  entitled  to  twelve  calendar  months'  Notioe  to  Quit;"  in 
other  words,  to  a  Notice  to  Quit  not  ending  on  the  last  gale 
day  of  the  calendar  year,  in  violation  of  the  68th  section  of 
the  Act.  This  snems  to  me  a  startling  proposition.  If  the 
common  law  right  is  to  be  preserved,  notwithstanding  the 
express  substitnte  provided  by  the  fiSth  section,  then  the 
only  way  to  harmonize  it  with  the  statute  law  would  be  to 
hold  that  a  Notice  to  Quit  served  in  the  case  of  a  March  or 
a  May  tenancy  should  be  for  a  year  and  a  half  insteid  of  a 
year,  as  a  six  months'  notice  determining  the  tenancy  in 
September  would,  according  to  his  reasoning,  be  bad,  it 
would  not  be  the  last  gale  day  of  the  tenancy,  and  for  the 
converse  reason  the  next  ensuing  gale  day  would  be  bad,  as 
it  would  not  be  the  Ia«t  gale  day  of  the  calendar  ye.ir; 
therefore,  in  order  to  let  both  elapse,  you  must  go  on  to  the 
third  gale  day,  which  will  be  the  last  gale  day  of  the 
calrndar  year  next  subsequent  to  the  last  gale  day  of  the 
year  of  the  tenancy.  But  even  then  a  specious  argument 
might  be  raised,  that  as  the  third  gale  day  does  not  coincide 
with  the  last  gale  day  of  the  tenancy,  the  landlord  should 
have  waited  for  another  gale  day,  and  the  force  of  "send 
the  fool  farther"  might  thus  be  prolonged  indefinitely. 
But  on  examination  of  the  authorities  it  will  be  seen  that 
with  the  exception  of  an  obiter  dictum  of  Fitzgerald,  B.,  in 
Fergvwn  v.  Daly,  there  is  no  foundation  for  the  writer's 
fimt  proposition 

The  uncertainty  of  the  Notice  to  Quit  was  the  sole  ratio 
decidendi  of  that  case,  and  it  did  not  touch  the  question  of 
which  waH  the  right  day  or  which  the  wrong.  Lord  Aihtovm 
T.  Larke,  in  the  Common  Fleas,  decided  tmtt  aa  the  alterna- 


tive day  was  the  last  gale  day  of  the  calendar  year,  and  as 
the  landlord  bad  waited  for  its  expiration,  he  was  entitied 
to  recover.  This  case  is  the  converse  of  that  put  by  your 
contributor,  and  it  is  in  compliance  with  the  68th  section, 
which  his  case  would  not  be.  I,  therefore,  cannot,  concur  in 
the  reasoning  advanced  by  the  learned  writer  of  that  article. 
I  conceive  the  58th  section  a  remedial  enactment,  to  be  con- 
strued literally,  and  not  an  implied  enlargement  of  the 
common  law  right,  for  I  can  find  nothing  in  it,  even 
impliedly,  preserving  the  common  law  right,  much  less 
enlarging  it,  and  I  believe  it  wonid  lose  much  of  its  bene- 
ficial efficacy  if  such  a  construction  were  put  upon  it. 

Your  obedient  servant, 

A  COJTBTANT  ReADEB. 


TO  THB  BDITOB  OP  THE  IBISH  LAW  TIMB8. 

Sir, — Allow  nie  to  draw  your  attention  to  the  fact  that, 
your  opinion  as  to  Notioe  to  Quit,  in  the  simple  form,  is 
directiy  opposed  to  that  ^ven  in  De  Moleyn's,  page  63  (last 
edition). 

Your  opinion  is  that  the  Land  Act  makes  no  change  in 
the  previous  law,  and  that  (when  no  mention  is  made  as  to 
when  it  shall  terminate),  a  tenancy,  which  commenced  at 
March,  will  terminate  at  March. 

Mr.  De  Moleyos  says  that  it  will  terminate  at  Sep- 
tember. 

The  reason  you  give  for  your  opinion  is  that  the  inten- 
tion of  the  Act  is  to  benefit  the  tenant,  and  that  he  i« 
benefited  by  being  allowed  to  continue  his  tenancy  till 
March.  I  come  to  an  opposite  conclusion  from  the  same 
premises.  T  think  that  an  agricnltnral  or  pastoral  tenant  ° 
would  oonrider  that,  if  his  tenancy  is  to  terminate  at  all, 
he  would  be  benefited  more  by  its  ending  at  September 
than  at  the  following  March,  because  the  vrinter  half  year  is 
unremunerative. 

Your  obedient  servant. 


15th  Dec.,  1S74. 


A  Land  Aobnt. 


TO  THE  BDITOB  OF  THE  IBIBB   LAW  TIKES. 

Sib, — ^The  moot  point  discussed  in  the  -  last  issue  of  yonr 
useful  Journal  appears  to  me  to  bear  tbe  solution  offered. 
With  the  views  exprossed  I  venture  to  concur.  I  venture 
to  think  that  the  language  of  the  section  is  best  thus  inter- 
preted. No  Notice  to  Quit  can  take  eflsict  (i.«. ,  terminate  the 
tenancy)  until  a  period  of  six  calendar  months  shall  have 
expired,  hut  not  even  then  (in  the  absence  of  express  agree- 
ment), unlett  the  notice  ktu  been  tentd  six  calendar  montfit 
before  the  Uut  gale  day  of  the  calendar  year.  Bat  the  require- 
tiKntj  as  to  bebviob  mil  not  affect  your  old  right!  ae  tenant. 
The  liCgislatore  says : — Your  notice  to  quit  must  (when  you 
have  made  no  express  agreement),  for  the  sake  of  uniformity, 
in  all  cases  be  six  months  before  the  last  gale  day  of  the 
calendar  year.  This  interpretation  is  powerfully  fortified 
by  the  argument  based  on  the  tenant's  common  law  right 
and  the  general  scope  of  the  statute.  The  words  of  tbe  dictum 
of  Fitzgerald,  B.,  in  Fergmon  v.  Daly,  are  :  — " Two  construe- 
tiiins  of  the  section  were  snggexted  on  the  argument  of  this 
case.  On  the  one  hand  it  was  said  that  it  enables  the  landlord 
to  determine  the  tenancy  by  a  notice  served  six  months 
before  the  last  gale  day  of  the  calendar  year,  without 
reference  to  the  real  commencement  of  the  tenancy,  which, 
if  the  tenancy  did  not  commence  on  that  g&le  day  migh^ 
and  in  tbe  present  case  would,  abridge  tbe  Common  Law 
right  of  the  tenant  to  notice.  On  the  other  hand  it  was 
said  that  the  tenancy  is  still  only  determinable  by  notice 
for  half  a  year  expiring  at  the  end  of  the  tenancy,  but  not 
even  then  unless  the  notice  has  been  served  six  months 
before  the  last  gale  day  of  the  calendar  year,  which  wonld, 
in  effect,  give  the  tenant  twelve  months'  notice,  unless  his 
tenancy  commenced  on  such  last  gale  day.  There  would 
teem  to  be  great  difficulty  in  adopting  the  former  of  these 
conttrtnetioM."  I  agree.  Sir,  for  my  part,  with  the  view 
expressed  in  your  columns. 

Yours  faithfully, 

Mdops. 
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THE  IRISH  LAW  TIMES 


[Djea  19, 


ATTORNEYS. 

TO  TBI  SDITOB  OF  THE  lUBH  LA.W  THBS. 
Sn, — It  is  reiiU;  punful,  and  very  unfortunate,  that  one 
cannot  go  into  any  of  the  Coarts  without  hearing,  perhapa, 
the  greatent  "  bladderumikiglU,"  nr  the  silliest  junior  pro- 
nouncing, with  an  insulting  twang,  the  name  by  which 
menibeis  of  our  profeasion  are  known,  and,  in  most  caana, 
it  has  nothing  to  do  with  the  result,  and  is  the  foundation 
of  no  argument.  Members  who  have  been  many  years  in 
the  profesdion  are  so  hardened  and  accustomed  to  it  as  to 
take  no  notice  of  the  insult.  However,  I  am  .sure  the  junior 
members  of  the  profession  hare  sufficient  spirit  to  mark  the 
cowardly  and  ungntaful  speaker,  and  take  care  that  they 
will  never  give  him  the  opportunity  of  insulting  their  pro- 
fesaon  again  ;  and  I  am  sure  it  would  be  a  great  check  on 
those  kind  of  people  if  the  Incorporated  Law  Society's 
attention  wia  called  lo  the  matter.  My  experience  of  the 
matter  proves  that  it  is  those  who  patronise  the  SoUctton' 
Benevolent  Association,  jcc,  are  the  first  to  insult. 

If  you  know 
That  1  do  (swn  on  men,  and  hug  them  hard. 
And  sfter  scandal  them. 
Then  bold  me  dangerous. 

I  am.  Sir, 

Your  obedient  lervant, 

Am  Affuotsd  Attobmst. 


LEGAL  EDUCATION. 

TO  TBI  IDITOB  OF  THS  IRISH  LAW  TIIIIS. 

Sib, — I  have  passed  with  success  throngh  several  exami- 
nations, taken  classical  honours  in  Trinity  College,  and  the 
gold  medal  and  £10  of  our  Incorporated  Law  Society,  and  1 
am  under  age.  Therefore,  I  may  be  allowed  to  say  something 
about  education  in  general,  and  the  Law  Sodety'i  exami- 
nations for  apprentices  in  particular.  I  took  a  high  place 
at  the  "preliminary,"  and  subsequently  the  gold  medal  with- 
out tutorial  assistance  or  any  "  grinding,"  in  which  I  have 
little  belief,  and  I  think  the  Society's  examinations  easy  for 
students  in  general,  and  not  too  hard  for  candidates  of  the 
minimum  age — sixteen.  They  are  not  so  hard  as  the 
entrance  examination  in  T.C.D.,  for  there  is  no  Greek,  no 
Latin  Composition,  and  no  Algebra,  and  there  are,  I  believe, 
no  pieces  set  on  paper  from  the  Latin  course.  At  all 
events,  I  am  sure  of  this,  that  a  youth  aged  from  sixteen  to 
twenty  who  has  passed  the  College  entrance,  will  pass  the 
other.  How  then  shall  we  account  for  the  fact  that  while 
few  candidates  are  "spun"  in  the  College  entrance,  many 
are  "spun"  in  the  Apprentices'  Preliminary  Examinations! 
I  think  the  fact  is,  that  pennns  of  inferior  preparation 
go  to  the  Solicitors'  profession — persons  who  have 
little  education  and  less  talent,  and  about  seventy  per 
cent,  of  whom  will  never  be  in  any  way  distinguished. 
Tlie  cleverer  and  more  ambitious  youth  go  to  the  Bar, 
or  the  Indian  Civil  Service,  or  Medicine,  or  Mercantile 
life.  Solicitors  in  general,  outside  their  profession,  are  men 
of  small  intellectual  calibre.  In  fact,  I  suspect,  that  as 
rudimentary  education  is  more  diffused,  higher  education  is 
not  extended  in  the  same  proportion,  and  persons  are  being 
reduced  to  an  intellectual  level  of  mediocrity.  Now,  the 
Preliminary  Examination  is  not  too  hard  for  a  youth  of 
sixteen,  who  has  been  really  educated,  or  who  has  been 
tenipoiarily  "  crammed."  The  Latin  books  are  the  usual 
ones  read  in  schools,  Caraar  and  Sallust  are  absurdly 
easy,  Virfjil  is  far  more  difiScult  —  to  me,  indeed,  one 
of  the  most  difficult  of  Latin  authors.  The  parsing  and 
grammatical  questions  asked  are  not  very  searching,  yet  Sir 
Bichard  Orpen  said  that  many  of  the  candidates  show  "  an 
utter  ignorance  of  the  principles  of  the  Latin  language," 
and  attributes  this  to  use  of  tnuiiilations — a  ruinous  plan — 
or  trusting  in  "grinders"  —  a  pernicious  class.  Most 
schoolboys  like  English  History,  and  a  youth  of  sixteen 
ooald  easily  compass  that  and  the  Geography.  Book- 
keeping is  simple,  and  with  a  good  teacher  may  usually 
be  mastered  in  a  short  time.  Arithmetic  is  the  next 
important  subject,  but  the  sums  set  are  not  veiy 
formidable.  Ab  for  Composition,  a  writer,  like  a  poet,  is 
bom,  not  made.  I  have  read  many  amuMng  "  essays  " — 
attempts  they  were  indeed,  and  very  weak  oueg.     Aiiycue 


ought  to  be  able  to  write  correctly  and  well  from  diotatiun, 
and  everyone  oufht  to  spell  correctly.  If  then  fifty  per 
cent,  of  the  candidates  are  rejected,  the  inference  is  that 
they  are  the  intellectual  riff- ran  of  our  youth.  The  EngUsh 
Composition  is  feared  by  many;  the  Examiners  must  be 
often  amused  at  the  ideas  and  phrases  which  come 
officially  before  them.  The  fact  is,  correct  spelliog,  decent 
English  (which  so  few  of  our  press  writers  and  novelists 
really  give  us),  and  a  legible  hand,  go  for  mocb  is  the 
Society's  Examinations,  and  justly  so.  The  two  former  show 
the  foundation  on  which  a  Imowladge  of  the  other  subjects 
is  to  be  built ;  the  latter  is  a  good  point,  for  everyone  ought 
to  write  ItgMy  (I  do  not  ask  for  flourishes,  or  scrivenen' 
style,  or  commercial  style,  or  literary  style,  or  Civil  Service 
style);  and  as  the  idea  that  geniusrs  always  write  illegibly 
is  now  partly  dissipated,  I  think  the  Examiners  are  right  to 
allow  credit  for  writing.  True,  it  is  mechanical;  editors  (no 
disrespect  to  you.  Sir)  and  many  clever  men  often  write  vilely ; 
scrivuners,  who  know  nothing,  beautifully.  I  am  in  favour 
of  making  the  entrance  to  all  professions  difficult — that  to 
the  legal  profession  more  difficult  than  at  present  —and  of 
encunraging  intellectual  culture  (which  will  never  detmct 
&om  professional  ability)  by  all  possible  means.  Above 
all,  I  am  for  nullifying  the  eram  system,  which  gets  men 
through  College,  into  the  legal  professions,  into  the  Civil 
Service,  frequently  even  into  the  Indian  Civil  Servioew 
This  system  is  utterly  destructive  of  any  mental  power;  it  is 
pernicious  in  the  extreme;  it  is  pouring  knowledge  of  all 
sorts  in  at  one  ear,  while  it  runs  out  immediately  after  the 
examination  from  the  other  ear.  C'ivil  Service  Exanuneis 
have  seen  the  mischief  of  it,  but  can  only  faintly  mitigate  it, 
for  many  a  "crammed"  man  enters  the  Service,  to  the  exclu- 
sion of  a  man  of  far  higher  real  abilities,  who  is  not  stuffed 
full  uf  facU  and  figures.  I  do  not  suppose  five  per  cent,  of 
the  men  who  go  up  for  the  Apprentices'  Preliminary  work 
by  themselves,  yet  I  venture  to  say  that  those  who  do 
derive  more  rcid  profit  from  such  work,  and  retain  the 
general  knowledge  far  longer  than  persons  who  work  under 
masten.  Of  course  masters  are  requisite  in  the  beginning 
of  all  things,  but  a  time  comes  when  painters,  i)oets,  musi- 
cians, statesmen,  students — all  such  persons  emerge  into  in- 
tellectual or  artistic  light,  and  arrive  at  mental  manhcxxl, 
when  they  in  turn  are  fitted  to  become  masters  of  others. 
Turning  now  to  your  remarks  in  a  recent  issue,  I  think 
the  College  entrance  far  harder  than  the  Apprentices' 
Preliminary,  and  I  agree  with  you  that  the  standard  of  the 
latter  is  not  too  high  for  youths  of  sixteen  educated  at  a 
go<  d  school.  As  to  the  person  who  said  a  candidate  had 
been  rejected  because,  in  bis  essay,  he  "  gave  expression  to 
sentiments  which  were  not  in  accord  with  those  of  the 
Examining  Council,  or  some  of  them,"  I  simply  do  nnt  be- 
lieve it.  I  believe  if  a  candidate  wrote  an  essay,  in  the 
style  and  language  of  Maoaulay,  in  support  or  praise  of 
Atheism,  persecution,  or  oommunism,  he  would  deserve, 
and  would  get,  the  highest  possible  marks  in  that  subject, 
and  I  should  be  very  reluctant  to  think  otherwise.  The 
examiners  are  there  to  judge  style  and  diction,  not 
morality,  and  I  am  sure  that  personal,  political,  or  religious 
bias,  is  as  absent  from  examiners  acting  officially,  as  anyone 
can  desire  or  consider  possible.  They  are  there  as  critics, 
and  the  duty  of  the  critic  is  to  weigh  every  point  and 
feature,  to  distrust  the  verdict  of  a  single  mood,  and  to  be 
perfectly  dead  to  all  extraneous  or  personal  influences.  I 
have  been  examined  by  many  examiners,  and  have  never 
doubted  their  perfect  sincerity  and  impartialify.  As  to 
marks,  and  a  "minimimi  pass  standard,"  I  do  not  care  for 
either.  Let  each  man  be  judged  all  round,  and  let  him  nut 
be  "spun"  because  he  has  failed  greatly  in  any  one  subject, 
If  a  rigid  line  must  be  drawn,  I  think  fifty  per  cent,  would 
be  a  fair  minimum,  but  I  would  always  B^ioner  leave 
examiners  to  judge  me  on  general  merits.  Whether  the 
present  style  of  examination  for  apprentices  and  for  their 
gold  medal  is  really  the  best,  is  quite  another  qnestion, 
about  which  I  may  write  to  you  again. 

I  am,  Sir, 

Tour  obedient  servant, 

Air  AFFBiimOB. 
DoBUN,  17(A  December,  1874. 
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APFOINTMEITT. 


DEPVTr-LisvTSKAST. — ^The  Lord  Lieutenant  has  been 
pleased  to  approve  of  the  appointment  of  Pldnkbtt 
Kknnet,  Esfj.,  aa  Deputy-Lieutenant  for  the  county  of 
Monaghan,  vut  £.  W.  Lncaa,  Kaq.,  deceased. 


COVBT   PAPEBS. 


LANDED  ESTATES  COURT. 

BALIS 

Dea  4tlL— Before  the  Hon.  Juooi  FlaHAGAH. 

CoDHTT  WioKLOw. — Xij^tt  Pim,  owner  and  petitioner. 
The  lands  of  Ballymurrin,  Lower,  containing  194a.  Ir.  26p., 
held  under  fee-farm  grant,  situate  in  tbe  barony  of  ArUow, 
and  producing  an  estimated  annual  profit  rent  of 
£257  Is.  lOd.  Sold  to  B.  Ellia  for  £6,660.  Solicitors, 
Molloy  and  Wation, 

CouNTT  DcBLiN.— James  A.  Oandon,  owner ;  J.  Atkinson 
and  another,  petitioners. 

Lot  1. — Fart  of  the  Pettycannon  lands  in  Lnoan.  Sale 
adjourned. 

Lot.  2. — Part  of  the  lands  of  Castleknock.    No  biddings. 

Lot.  S.— House  and  premises  No.  20,  Thomas-street, 
DubUn,  held  in  fee;  profit  rent  £25.  Sold  to  W.  H. 
Jitckiion  for  £880. 

Lot  4. — The  hoose  and  premises.  No.  31,  Castle-street, 
held  under  lease  for  8  lives  renewable  for  erer,  and  pro- 
ducing an  annual  profit  rent  of  £12  Ss.  Id.  Sale  adjourned. 
Solicitor,  W.  Ji.  Meredith. 

CoUNTT  Mato. — H.  V.  Sampey,  owner  and  petitioner. 
Part  of  the  lands  of  Carrowmore,  containing  128a.  Or.  12p., 
held  in  fee,  situate  in  the  barony  of  Clamnorrin,  and  pro- 
ducing an  annual  profit  rent  of  £95  198.  7d.  No  biddings. 
Solicitors,  V.  B.  DiUm  and  Co. 

COVKTT  WicxroBD. — Trustees  W.  W.  Campbell  and 
another,  owners  and  petitioners. 

Lot  1. — PrevioDsly  sold. 

Lot  2. — The  lands  of  Tomnahealy,  Clondarragb,  and 
Barmge,  containing  826a.  Or.  18p.,  held  under  fee-farm 
grant,  and  producing  an  annual  profit  rent  of  £31 8  8s.  9d. 
Hold  to  Owen  Fogarty  for  £6,300.  Solicitors,  Croolahank 
Brolhert  and  Leech. 

0.  Wilson  and  another,  owners  and  petitioners. 

Lot  1.— The  lands  of  Sleedagh  and  others.  Sale  ad- 
journed. 

Lot  2. — Other  part  of  the  lands  of  Sleedagh  and  the  lands 
of  Cherriestown,  containing  95a.  Or.  86p.,  held  in  perpetuity, 
situate  in  the  barony  of  Bargy,  and  producing  an  annual 
profit  rent  of  £1 07 1 98.    Sold  to  John  W.  Carrige  for  £2,200. 

Lot  3.—  Sale  adjourned. 

Lot  4.  —  Otber  part  of  the  lands  of  Cherriestown  and  the 
lands  of  Sleedagh,  containing  65a.  Ir.  Ip.,  held  in  perpetuity, 
situate  in  the  buony  of  Bargy,  and  producing  an  annual 
profit  rent  of  £60  6s.  lOd.  Sold  to  J.  W.  Carrige  for 
£1,200. 

Lot  5. — Part  of  the  lands  of  Scar  and  the  tolls  and  cus- 
toms of  the  fairs  of  Scar,  containing  86a.  Ir.  22p.,  held  in 
f<e,  situate  in  the  barony  of  Bargy,  and  producing  an  annual 
profit  rent  of  £81  Is.  Sold  to  Mrs.  Kavanagli,  the  tenant, 
for  £2,110. 

Lot  6. — Otber  part  of  the  lands  of  Scar,  containing 
68a.  2r.  33p.,  held  in  fee,  situate  in  the  barony  of  Bargy, 
and  producing  an  annual  profit  rent  of  £52  16s.  4d.  Sold 
to  J.  W.  Carrige  for  £1,020. 

Lot  7. — Part  of  tbe  lands  of  Rochestown,  cnntaining 
9Sa.  Ir.  16p.,  held  in  fee,  situRte  in  tlie  barony  of  Bargy, 
and  prodncingan  annual  profit  rent  of  £94  17".  2d.  Sold  to 
same  purchaser  for  £1,800. 

Lot  8. — Part  of  the  lands  of  Kilmannan,  containing 
45a.  Or.  5p.,  held  in  fee,  situate  in  tbe  barony  of  Bargy,  and 
producing  an  annual  profit  rent  of  £72  17s.  2d.  Sold  to 
Mosea  Sochford  for  £1,563. 

Lot  9. — Partof  the  lands  of  Began,  containing  76a-  2r.  8^., 
held    in   fee,  situate  in  tbe   barony  of  Bai^,   and  pro- 


ducing an  annual  profit  rent  of  £57  17s.  6d.    Sold  to  J.  W. 
Carrige  for  £1,810. 

Lot  10. — Fart  of  the  lands  of  Ballylibemagli,  containing 
82a.  2r.  Sip.,  held  in  fee,  situate  in  the  barony  of  Bargy, 
and  producing  an  annual  profit  rent  of  £96  2a.  Id.  Sold  to 
same  pnrchaser  for  £1,850. 

CouHTT  EnuCNNT. 
Lot  11. — Tbe  lands  of  Bcesroe,  containing  147a.  Or.  5p., 
held  in  fee,  situate  in  the  barony  of  Gowran,  and  pro- 
ducing an  annual  profit  rent  of  £66  14s.  8d.    Sold  to  same 
purchaser  for  £1,470.     Solicitor*,  iVtnin  and  J  one*. 

Sales,  December  11th. 

CouHTT  Ddblih. — M.  Carroll  and  othen,  owners  and 
petitioners. 

Lot  1. — Houses  and  premises,  68  and  69,  Upper  George's- 
street,  Kingstown,  held  under  lease  for  79  years,  and  pro- 
ducing an  annual  profit  ront  of  £49  12b.  4d.  Sold  to  John 
Chomley  for  £660. 

Lot  2. — ^The  house  and  premises,  70  and  71,  Upper 
George's-street,  Kingstown,  held  undigr  leaae  for  72  years, 
and  producing  an  annual  profit  rent  of  £64  68,  Sold  to 
Michael  O'Brien  for  £620.    Solicitor,  A.  L.  BorUt. 


COUBT  OF  B.\NKKUPTCY. 


STTTINaB  FOB  NEXT  WEEK,  ao  tar  as  appointed. 

MONO  A  Y. 
Before  Chibf  RboibtbaB  or  Cimr  Clsek,  at  12  o'clock. 


BANKBDPT8 


Walton  and  Nolan 
James  .T.  Spring 
John  Gallivan 

Hollyford  Hinbig 

Company 
Thomas  Sturgeon 

Gillman  and  Pottei 


NATOBB  or  BITTIHO   I 


Prove  debts  and  vouch 

do 
Reference  under  order 

of  4th  Dec.,  1874 
Vouch  account 

Settie  title,  conditions 

of  sale,  &c. 
Prove  debts 


Larhin  ^  Co. 

D.  ^  T.  Fitzgerald 

Dthnehy 

Larkm  ^  Co. 

Lyndh 

Bamy  (f  Dealg 


TUESDA  Y. 
Before  tbe  Codbt,  at  11  o'clock. 


Edward  Ellis 

1st  composition  sitting 

Hunter 

Catherine  Holland 

do 

Neilton 

Malacbi  Murphy 

2nd  composition  sitting 
1st  public  sitting 

Hamilton  i  Craig 

William  J.Scott 

CDoada 

Henry  Hamilton 

do 

Benner 

Patrick  Gartland 

do 

Hamilton  4  Craig 

Malacbi  Hurphy 

Final  examination 

Hamilton  4  Craip 

John  D.  Seale 

do 

Hamilton  4  Craig 

Owen  Lynch 
Martin  Kelly 

do 

Hamilton  4  Craig 

do 

Hamilton  4  Craig 

Daniel  CoflTey 

do 

Cvllen 

Edward  S.O'Beime 

do 

Findlater  if  Co. 

Francis  Flannery 

do 

FindlaUr  4  Co. 

Edmond  ( I'Beime 

do 

Larking  Co. 

Edward  J.  Quinan 

do 

Tallow 

George  Hamill 

do 

MoUxg  i  WaU<m 

Mary  CameKie 

do 

Beauckamp 

George  Marshall 
liszelton  and 

Motion 

Careg 

do 

M'Combe 

Sheppard 

Mary  Smith 

do 

Leaekman 

Same  matter 

do 

Cronhebn  4  Co. 

Patrick  Nolan 

do 

Larkin  4  Co. 

E.  D.  Maccand 

Application  for  ceriifi- 

Leaekman 

Mary  Williams 

cate 

do 

Scatlan 

Henry  Poge 

Audit  and  dividend 

Molloy  4  Wntton 

James  M'Aleenan 

do 

MoUoji4  Watton 

lliomas  M'Connell 

do 

Larkm  4  Co. 

James  Armstrong 

do 

Larkin  4  Co. 

John  Nolan 

do 

Larkin  4  Co. 

Charles  M'Entee 

do 

Campbell 

John  J.  M'Cosker 

do 

Rosenthal 

Elder  and  Adams 

do 

Neilton 
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[Dec.  19, 


Before  Cbih'  RioierrBAB  or  Chisf  Cuebe,  nt  12  o'clock. 


Michael  Dunne 
John  Godfrey 
WiUiam  Fozall 


Prove  debts  and  voacb  O'Doada 

Vouch  account  ^Lett 

Reference  \Otdham  ^  Eaton 


WEDNESDA  Y. 

■  Before  Chibf  Bboibtbab  or  Caiiv  Clxbe,  at  12  o'clock. 


Thomas  Delan/ 
Jamea  Delany 


CosU 
do 


^Coppinger  <f  Son 
Coppingar  <f  Son 


ADJUDICATIONS  m  BANKRUPTCY. 

Daly,  Keevan,  Moate,  Westmeath,  grocer  and  draper.  Sit- 
tint^,  Tueaday,  December  29,  and  Tuesday,  January  12. 
White,  sulr. 

Eioahan,  James,  Park-street,  Dundalk,  Louth,  timber  mer- 
chant. Sittings,  Tuesday,  January  12,  and  Tuesday, 
Janutay  26.    Lartm  ^  Co.,  solrs. 

Matealf,  William,  trading  as  the  Dundalk  Workhouse  Corn- 
pan}-,  William-street,  Dublin,  cammiasion  agent.  Sit- 
tings, Tuesday,  January  6,  and  Friday,  January  22.  Old- 
ham and  Eaton,  solra. 

Miller,  Mathew,  Coolnamuck,  county  Kilkenny,  farmer.  Sit- 
tings, Tuesday,  January  12,  and  Friday,  January  29. 
Lett,  Kit. 

Milligan,  David,  trading  as  Milligan  and  Co.,  Newiy,  Down, 
hardware  merchant.  Sittings,  Tuesdiu/,  January  6,  and 
Friday,  January  22.     Stewart,  solr. 

M'Quitt^,  James,  Hill-street,  Belfast,  wine  and  spirit  merchant 
Sittings,  Tuesday,  January  6,  and  Friday,  January  22. 
Oldham  and  Eaton,  solrs. 

Palmer,  Samuel,  10,  Capel-street,  Dublin,  boot  and  shoe  dealer. 
Sittings,  Tuesday,  January  12,  and  Tuesday,  January  26. 
Jones,  solr. 

Pollard,  Patrick,  Darrow,  Queen's  County,  shopkeeper.  Sit- 
tings, Tuesday,  January  12,  and  Tuesday,  January,  26. 
Mathew,  solr. 

Twomey,  Timothy,  Clashroe,  county  Cork,  farmer.  Sittings, 
Tuesday,  January  12,  and  Tuesday,  January  26.  O'Smr- 
don  ana  Barry,  solrs. 


DIVrDEMDS  IN  BANKaXTPTCT. 

Boyle,  Richard,  Ardcannaght,  Tralee,  Kerry,  miller.  2nd  and 
final  dividend  ll|d.  in  the  £.,  making  with  1st  dividend 
6s.  ll|d.  in  the  £.  L.  H.  Deering,  official  assignee. 
Case^  <f  Cb^,  solrs. 

Cannon,  William,  Anngier- street,  Dublin,  dairyman.  1st  divi- 
dend 3Ud.  in  the  £.  L.  H.  Deering,  official  assignee. 
Goff,  solr. 

De  Savigney,  Louis,  and  Heniy  Ashe,  trading  as  L.  De  Savig- 
ney,  Ashe,  and  Co.,  of  Abbey-street,  Dublin,  tea,  wine, 
and  spirit  nierchantii.  1st  dividend,  2s.  9d.  in  the  £. 
h.  H.  U«ering,  official  assignee.     Robinson,  solr. 

Donovan,  George  Kobinson,  Youghal,  Cork,  ironmonger.  Ist 
dividend  Is.  id.  in  the  £.  L.  H.  Deering,  official  as- 
signee.    Perry  <f  Co.,  solrs. 

Ferguson,  Gporge  and  Ri.bert,  trailing  as  U.  and  R.  Ferguson, 
Loniloiidcriy,  builders  and  contractors.  1st  dividend  8Jd. 
in  the  £. 

Ferguson,  Robert,  separate  estate.    Ifis  7}d.  in  the  £. 

Ferguson,  George,  separate  estate.    20s.  in  the  £ 

C  H.  Jamea,  official  assignee.     Larkin  <f  Co.,  solrs. 

Fortune,  James,  Churchtown,  ^^  ex^iril,  grocer  1st  dividend 
4s.  6Jd.  in  the  £.  L.  H.  Ueeriiig,  official  asxignee. 
Thom/'son,  solr. 

Gleeson,  John,  Killarney,  Kerry,  baker.  Ist  dividend  15a  in 
the  £.  L.  H.  Deering,  official  assignee.  Casey  (f  Clay, 
solrs. 

Marsdeo,  John,  Annolee  House,  Cootehill,  Cavan,  farmer.  1st 
dividend  4d.  in  the  £.  C.  H.  James,  official  assignee. 
Tathno.toU. 

M'Lienegan,  Bernard,  Killygarron,  Antrim,  farmer.  1st  divi- 
dend 16s.  7}d.  in  the  £.  C.  H.  James,  official  assignee. 
Mathews,  snlr. 

Moylan,  Patrick,  Gort,  Galway,  grocer.  2nd  and  final  divi- 
dend 7d.,  making,  with  1st  dividend.  Is.  4d.  in  the  £. 
L.  H.  Deering,  official  assignee.     Perry  and  Co.,  solrs. 

Nash,  Joseph  Gadsden,  and  Arthur  Power  llarty,  trading  as 
Nash,  Harty,  and  Co.,  Albert-quay,  Coik.  4th  and 
final  dividend  lAd.  in  the  £,  making,  with  former  divi- 
dend*, 7s.  4^^  la  the  £. 


Separate  Estate  of  J.  U.  Nash.    2nd  and  final  dividend  2id.  in 
the  £,  making,  with  1st  dividend,  8s.  1^.  and  }th  of  Id. 
in  the  £ . 
L.  II.  Deering,  official  assignee.     Larlcin  and  Co.,  solrs. 

Hory,  William  S.,  74,  Old  George's -street,  Cork,  widow,  coach 
builder.  1st  dividend  lis.  3d.  in  the  £.  L.  U.  Deering, 
official  aisignee.    Oldham  and  Eaton,  solrs. 


DUBLIN  STOCK  AHD  SHAKE  LIST. 


DECEMBER 


DESCRIPTION  OF  STOCK 


Fri. 
U 


Sat. 
12 


>  Mnn.  Tnes.  Wad.|  Thnr 

14  !  IS  I  16  I    17 


too 

15 

ao 


15 
a5 


SO 


Paid 

aovemment. 

-  9  p  c  C'lnsoll 

—  Nav3peStock 

INDIA  STOCK. 

—  5  p  c  July  '80)  Trsfble.  at 

—  4  p  c  Oct.  '88f  Bt  of  Irel. 
Banks. 

Baak  of  Ireland 
aibemtan  BanUnf  Co.     .. 
London  Joint  Sloci 
London  and  Weslminsler  .. 
3i  Jfmuler  Bank  (Limited) 
30    National  Bank     .. 

Ifalionol  qf  Linrp'l  (UtdJ 
ProtiincittI  Bank 

Do.  New 

Xotat  Bai^ 

Steam. 
British  .k  Irish    .. 
[OQ   City  of  Dublin    .. 
SO    Peninsular  and  Oriental   . 

3)  Berelmen(UnUted} 
I    Klllaloe  Slate  Go.  (Ut'd) 
H  WIcklow  Copper     .. 
Mlaoellaneoaa. 

10    Alliance  A  Dub.  Guns.'  Gar 
10    Dublin  Tramway 
Orind  Canal    .. 
Ir.  C.  S.  ft  61  Building  Co. 

RaUwaya. 
Belfast  and  Northern  Coa. 
Dublin  and  Belfast  Junct. 
Dublin  and  Drogheda 
Dublin,  W'klow,  A  W'ford 
Gt.  Southern  and  Weatem 
Midland  Ot.  Western 
ffaterford  and  Limerick  ,. 
Railway  Prefer«noe. 
100    Gt.  Soath'n  A  West'n  4  p  c 
10    Irish  North  Weatem  At  pe 
100    Londonderry  and  Enniskil- 
len  B,  from  Oct  'W  S  p  c 
Mid.  Great  Weatem, «  p  c 
Watfd.  A  Limerick,  S  p  c  rd 
Do.JJiJC 

Do.,  new  red,  1860-71,  f  p  e 
Railway  Debenturea. 

-  Belfast  A  Nth'n  Cos,  4  p  c 

—  Dublin  A  Meath  4  p  c 

-  D.,  W.,  A  W.,  4J  p  c 

-  -    Ot  North'n  A  West'n  4}  p  c 

—  Ut.  Sonth'n  A  West'n,  4  p  c 

-  Iriih  Nth  Westn  1st  C  6  p  c 

—  Mlaland  (it.  Wem'n,  4i  p  c 

-  Do.,  4)pc 

—  Waterf  d  A  Limerick  4^  p  c 

-  Do.,  4|  p  c „ .. 


too 
»5 

50 
100 
100 
100 
100 
100 

50 


100 
50 

100 
50 


*  Shares  not  fully  paid  up  are  giren  in  Italics. 

Bank  Bate— Of  Dlacomtt-  e  per  cent.,  lat  December,  1874 
Of  l>epoei(— 8|  i*ercent.,  Ist  December,  1(174. 

Name  Day— December  28th.  1874. 
Account  Days— December  SOth,  1874, 

On  Saturdays  bualieaa  commenees  at  1 1  80  a.m.,  and  the  Stock 

Brukerv'  Olflces  cIohu  ut  1  p.m. 


Thx  Law  of  Husband  ako  Wife.  -The  Supreme  Court 
of  Illinois,  in  the  case  of  Martin  v.  lUAson  (18  Am.  Iiaw 
Register  547) — in  which  it  was  held  that  the  neoeasai; 
operation  of  the  statutes  of  Illinois  giving  a  married  woman 
the  sole  control  of  her  property  and  earnings,  free  from  any 
control  or  interference  of  the  husband,  was  to  discharge  the 
latter  from  any  liability  for  the  wife's  torts  committed 
during  coverture  out  of  his  presence  and  without  bis  partici- 
pation— conclude  their  judgment  with  the  following  descrip- 
tion of  the  position  of  husband  and  wife  under  the  above- 
mentioned  statutes: — "They  are  not  ona  aa  heretofore. 
They  are  one  in  name,  and  are  bonnd  by  solemn  contnkot, 
sanctioned  by  both  divine  and  human  law,  to  mutual  renpect ; 
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should  be  of  the  sune  household,  and  one  in  love  and  auc- 
tion. Bat  a  line  has  been  drawn  between  them,  distinct 
and  ineffaceable,  except  by  l^islative  power.  His  legal 
mipremacy  is  gone  and  the  sceptre  has  departed  from  him. 
She,  on  the  contrary,  can  have  her  separate  estate ;  can 
contract  with  reference  to  it ;  can  sue  and  be  sued  at  law 
upon  the  contracts  thus  made ;  can  sne  in  her  o#n  name  for 
injury  to  her  person  and  slander  of  her  character  ;  and  can 
enjoy  the  fruits  of  her  time  and  labour,  free  from  the  control 
or  interference  of  her  husband.  The  chains  of  the  past  have 
been  broken  by  the  progression  of  the  present,  and  she  may 
now  enter  upon  the  stem  conflicts  of  life  untrammelled.  She 
no  longer  clings  to  and  depends  upon  man,  but  has  the  legal 
right  and  aspires  to  battle  with  him  in  the  contests  of  the 
forum ;  to  outvie  him  in  the  healing  art ;  to  climb  with  him 
the  steeps  of  fiime ;  and  to  share  with  him  in  every  occupa- 
tion. Her  brain,  and  hands,  and  tongue  are  ber  own,  and  she 
should  alone  be  responsible  for  slanders  uttered  by  herself." 

BIETHS.  MABRMgES,  AlTD  DEATHS. 

UARRIAGE8 
OERMON  Slid  BARRY— December  IS,'  in  the  R.  C.  Cathedral, 
Mariboroogta-ftreet,  Willlim  Gemon,  of  63  Lanadowne-roed,  Esq., 
A.M.,  iMrrister  at-law,  and  Secretary  to  the  Irish  Charltr  Conunla. 
sloD,  to  Anne  Mary  Joaephine,  relict  of  David  Fitajainea  Barry,  of 
Brookiodge  Houie,  in  the  county  of  Cork,  Eaq.,  R.C.C.A.,  and 
yi'imgeat  daughter  of  the  late  Timothy  O'DoDOTan,  of  O'Donorran's 
Core,  in  same  county,  Esq.,  J. P. 

DEATHS. 
DARBET— Deoember  8,  at  her  resldenee.  Brighton  Lodge,  Bal. 
briggan,  Bllxabetb,  relict  of  the  late  Patrick  Datrbey,  Eaq.,  M  D., 
Dragbeda,  and  daqgbter  o(  the  late  Ralph  Dopfjing,  Eiq.,  barriater- 
at-lav.  Erne  Head,  county  Longford. 

INSURANCES: 

THE   GUARANTEE  SOCIETY  OF  LONDON 
(Empowered  by  Special  Act  of  Parliament— Seailon  1842), 
1»,    BIRCHIN-LANE,    LONDON. 

Thia  Society  waa  the  Brat  Public  Company  establiafaed  bi  Great 
Britain  to  obTiate  the  inoouTenlence  and  defaeta  of  Suretyship  hy 
Private  Bondnnen;  and  iti  security  is  adopted  by  Her  Majesty'l 
Govermnent,  Banks  of  England  and  Ireland,  Corporations  of  London 
and  Dublin,  and  nearly  all  the  principal  Bankers,  Railway  Companies, 
and  Commercial  Firms  in  the  United  Kingdom. 

Agenta  for  Ireland: 

WILLIAM    G.    DU   BEDAT    &    SONS, 

GoTemment  Stock  and  Share  Brokers, 
Fire  and  Life  Offloes, 
1   and  2,    FOSTER-PLACE,    DUBLIN.  574 

MISCELLANEOUS; 
lEREMIAH  D'ARCY, 

»»        SCRIVENER,    LAW    STATIONER,    AND    PRINTER. 

OFFICE  -J7,    BACHELOllS'-WALK,    DUBLIN. 

Registry  and  Jndgment  Searehea  carefnlly  made.  Cotmlry  Ordtrt 
pfiimpllg  attended  to, 309 

K  I  L  M  A  R  T  I  N       and       SON, 

SCRIVENERS    AND    LAW    STATIONERS, 

ESTABUSHSD    1867, 

SI,       KING-STREET.       BELFAST. 


T. 


A  WELL  RECOGNISED  AND  FREQUENT  SOURCE  OF 

DISEASES  of  the^OUTH,  TONGUE,  and  GUMS, 
la  contact  with  the  Cement  of  EnTelopes  over  the  preparation 
of  which  p  oper  cleanly  mipervldon  is  rarely  exercised.  We 
pay  strict  attention  to  this  department:  but  to  obviate  all 
danger — at  the  same  time  combining  safety  to  the  OQntenta-- 
Mr.  Helt.  of  this  firm.  Invented  and  perfected 

n^lIE    EUREKA   ENVELOPE, 

•L  For  which  Her  Majesty  granted  Letters  Patent,  No.  tiii,  luuler 

the  Great  Seal.  The  adhesive  matter  being  placed  on  the 
under  flap,  the  great  advantage  Is  obtaloed  that  the  Month 
and  Ton){ue  are  aisled  to 

FRESH    CLEAN   PAPER, 
Not  mure  expendTe  than  ordinary  Envelopee  of  dmilar 
quaUt.c& 
^9*  Order ^m  four  Stationer*.     We  Supply  the  Trade  only. 

H  E  L  Y,       HARRIS,      &      CO., 

Alexandra  Envelops  Works, 
8   to    11,    DENMARK-STREET,    DUBLIN. 
Upwarda  of  three  hundred  hands  employed  In  the  production  of 
Enrelopea  371 


PUBLIC  NOTICES: 


1HE 


SOCIETY     OF     THE      ATTORNEYS 

AND    SOLICITORS    OF    IRELAND. 
{Incorporated  by  Royal  Charter). 


NOTICE. 


Attobmitb'  and  Solicitors'  Act  (Irblamd),  1866, 
29(A  and  Sdth  Fie,  c.  84. 

1.— The  Uembera  of  this  Profeaaion  are  requested  to  take  notice, 

that  all  Certliloatea  to  practise,  issued  to  them  under  the  above  Act, 

for  the  year  1874,  will  continue  in  force  until  the  F^fth 

43mf  sec  day  ofJannary^  1875,  indueive,  and  no  longer, 

MM  sec  >.— Forms  of  the  Declaration  to  be  filled  up  (in  dnpli- 

Slsfssc  oate),  and  to  be  signed  by  each  Attorney  or  Solicitor,  or 

by  his  Partner,  or  In  case  such  Attorney  or  Solicitor 

shall  reside  more  than  twenty  xnlles  from  Dublin,  then 

TheCheaieery  by  his  Dublin  Agent,  being  an  Attorney  or  Solicitor 

^j"'?S^  (nteaninf  a  praetMug  SolMlor),  on  his  behalf,  are  to 

f^j^giyn.      )>e  had  at  the  OtBce  of  the  Registrar  of  Attorneys  and 

cop.  44.        '    SoUdtora  (Secretary's  OlBce),  Solicitors'  Buildings,  Four 

Conrta. 
itih  4  80(A  I.— The  sum  of  Fire  Shillings  is  to  be  paid  for  every 

Fto.,  cap.  84,     Certificate. 
tecM. 

4— Forms  of  Declarations  will  be  Issued  on  sad  after  the  Ind  of 
January,  1876,  from  Eleven  o'clock  a.m.  to  Three  o'clock  p.m.,  each 
day,  and  upon  their  being  returned  correctly  filled  and  signed  as 
hereinbefore  mentioned,  Certificates  will  be  issued,  between  same 
hours,  to  partiet  enHited  to  receive  tame,  to  t>e  taken  by  them  to  tbo 
Stamp  Office  to  be  stamped. 
£.— Every  Certificate  stamped  on  and  after  6th  February,  1870, 
must  be  produced  to  the  ReglBtrar  within  a  month  after 
87(A.  4I><.  payment  of  the  duty,  to  be  entered  by  him,  until  which 
and  ath  payment  of  duty  and  subsequent  entry  no  Attorney  or 

eecttom.  Solicitor  is  duly  qnallfled  to  practise. 

6.— Certificates  must  he  entered  as  heretofore  in  the  various  Courts. 
By  Order, 

JOHN  H.  GODDARD,  Secretary. 
SoUoitors'  Buildings,  Four  Courts,  Dublin, 
December,  IS74. 

lf.B.~-Ae  a  ntunber  of  Gentlemen  have  not  compiled  with  Memoran- 
dum Na  5,  as  above,  for  the  year  1674,  and  as  the  Registrar's  Certificate 
does  tut  operate  as  a  License  to  practise  until  duly  stamped,  as  required 
by  Law,  suoh  Parties  will  be  required  to  prove  payment  of  Stamp  Duty 
on  their  Certificates  for  1874,  before  Certificates  for  187S  can  be  issued 
to  them.  621 

JOHN  O   '    M    A    L     L     E     Y, 

O  i,    SAINT    ANDREW-STREET,    DUBLIN, 

Lmit  akd  Orskral  Stationmk, 
SCRIVENER,    PRINTER.     LITUOGRAPHGK.    ENGRAVER,    AND 
ACCOUNT-BOOK      MANUFACTURER. 
Licensed  to  Sell  Law  and   General   Stamps.  310 


MONEY: 


MORTGAGES         ON        ESTATES, 
"'■     LIFE   INTERESTS,   AND   REVERSIONS. 

Messrs.  SALTER  A  CO.,  hare  large  Funds  available  tor  Loans 
upon  the  above  Securities,  to  which  they  deidre  to  direct  the  attention 
of  Landed  Proprietors,  Solicitors,  and  others  requiring  Money  on 
Mortgage, 

They  also  invite  applications  for  Srcnrilies  from  Capttalista,  Trqsteca, 
and  others,  deatroua  of  Investing  Money  either  In  Large  or  Small 
Amounts. 

41,  Lower  BackvUlo-strect,  Dublin;  and 

11,  Pancraa-lane,  London,  £.C.  520 

•  ILLS  of  .£-20  to  i£500,  Discounted  with  despatch, 

^  and  Caah  Advanced  on  Farmers*  Liases,  Goods  in  Bond, 
Reversions,  or  any  bond  fide  Security,  on  moderate  and  sti-ictly 
confidential  terms ,  and  MORTOAUES  to  any  amount  negotiated  on 
best  terms  oonitfstent  with  security,  by 

Mb.    FITZ8IMON8, 

474  18,  Fleet.street,  DubUn. 


B^ 


TO   SOLICITORS  and  OTHERS_Mr.  Mokiaqu 
BxAHAic  is  prepared  to  make  Temporary  .4dvanrea  on  Personal 
or  other  Securities  pending  negociationa  for  Loana,  Sales  in  Landed 
Estatea' Court,  Bilis  of  C<«ts,  &C.     Applications  sti  lo;  ly  confidential. 
Mr.  MONTAGU  BRAUAM, 
611  87,  South  Fredeiick-itreet,  Dullin. 
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THE  IRISH  LAW  TIMES.        [Dec.  19,  1874.] 


LEGAL    EDUCATION: 


AT^ORNETS'  APPRENTICES'  PRELIMINART  EXAUINAnON. 


DR.  MORTIMER'S  Class  is  in  full  operation.  The 
following  dlstlnctlonB  (Including  2nd  recommended,  4th  and  fith 
E laces  in  October,  lit  and  3rd  in  Hay,  and  2nd  and  Hid  in  April,  1874) 
ave  been  obtained  bj  hia  papils :  — Gold  Medal  and  £10  Prize  (three 
times) ;  Silver  Medal  and  £5  Prise;  Public  Commendation  under  the 
Benchers;  1st  place  (seven  times);  3nd  place  (six  times);  8rd  plaAe 
(seven  times);  4th  place  (four  times).  During  the  last  three  years 
seven  have  been  recommended  to  compete  for  the  Priae,  and  in  all  116 
have  passed.    Addrese-- 

WM.    HORTLUER,    M.A.,    LUD., 
6aol  M,  York'^treet,  Dablln. 

MR.  JAMES  CURRAN, 
Kx-Scbolar,  Trinity  College,  Dublin :  First  Classical  Siiar  and 
Honorman ;  First  University  Prizeman  in  Civil  Law,  Second  ia  Modem 
Bittacj,  and  Fvnrth  in  English  Literature ; 

M,    HARDWICKE-STREBT, 
Prepares  Oentlemen  (or  the  Entrance  and  Term  Examination*  In  the 
Universities,   Civil  Law   Exandnations,  Royal '  College  of  Ptiyslclana 
and  Surgeons,  Arts  Examination  of  Apothecaries'  Hall,  Prvlimlnasy 
Examination  of  Attorneys'  Apprentice*,  Ac.  617 


RAIG,       GARDNER,       &      CO., 

ACCOUNTANTS, 
TRINITY    CHAMBERS,    *u    urn    41,    DAME-STREET, 

DUBLIN.  306 


LEGAL    POSTINGS; 
LANDED  ESTATES'  COURT,  IRELAIH). 

r/lTAl,    NOTJCB    or  DECLARATION    OF    TITLE. 
TO    ALL    WHOM    IT    HAT    CONCEBN. 


In  the  Mstter  of 
the  EaUte  of 


^UTHEBEAS    the    lud 

_     ,  _,      ,      f    '*      Gordon    Evelyn    Tombe    liat 

Gordon     ETelyn     Tombe,  Vmade    application    to    the    Landed 

(Declaration o(  Title)         /Kststes'  (  ourt,  Ireland,  for  a  Decla- 

n_««.  ...1  p<,»uin.».         I  ration  tliat  be  has  a  good  and  sufneient 

Owner  and  Petitioner.        )  .^^^  v,  Yvi  dl  the  Laoda  q(  Bally- 

ronan  and  Hall  s  Farm,  containing  100a  it  Tp,  autute  meaaure,  and 

Part  of  the  Landa  of  Newtownmonntkennedy  demesne,  containinjg  2a, 

like  measure,  situate  In  the  barony  of  Newcastle,  manor  of  Mount- 

kennedy,  and  ooun^  of  Wicklow.  held  under  lease  dated  12th  day  of 

December,  1780,  for  ttw  ri-aidue  of  a  term  of  999  years. 

Now,  this  Is  to  give  Notice  that  the  Court  hss  Investigated  the  Tltl* 
to  the  said  landa,  and  has  decided  that  the  said  Gordon  Kvelyn  Tombe 
has  a  good  and  sufllclent  Title  for  the  residue  of  said  term  to  the 
said  lands  and  premiaea.  subject  only  to  the  rent,  leaaea,  ten  ndes,  and 
ea-ementa  setfo.th  in  the  Rental,  and  to  the  Incumlirancea  set  forth 
In  the  Sche'ule  of  Incumlirancea,  which  Rental  and  Schedule  of 
Incumbrancee  are  now  loilged  in  my  office,  and  may  bo  inspected  by 
any  peraon.  And  further  take  notice,  tiint  a  draft  Declaration  of  such 
Title  has  lieen  settled,  and  may  be  inflected  In  my  ofRoe;  and  that  on 
the  expiration  of  one  month  mm  the  publication  licreof,  1  he  Court  will 
proceed  to  sign  such  Declaration,  subject  only  as  aforassld.  And  all 
peraotis  objecting  to  such  Dedaratlnp,  or  having  any  Tenancy,  Claim, 
or  Inoumbiance,  not  admitted  in  said  Rental  or  Schedule,  are  hereby 
required,  within  the  said  period  of  one  month,  to  show  cauae  aa  they 
may  be  advlacd  against  the  signing  thereof ;  and  so  appeal  against  such 
Declaration  of  Title,  on  behalf  of  any  person,  will  lie  after  the  ilgtuaure 
and  registration  of  same, 

Dated  this  14th  day  o(  December,  1874. 

JAMES  M'DONNELL,  Examiner. 
JOHN    TBEVOB    FOX,    Solicitor    having   carriage    of 
Proceedings^  M  Lower  SaekvlUerstreet.  630 


IN  THE  COtlBT  OF  BAHKEDPTCT, 

IRELAND. 


In  the  Mstter  ot 

HUGH  JOHN  HALL, 

of  HOMowtl,  in  the  County  of  Down,  Spirit  Dealer  and  Shop- 
keeper, a  BankmpL 

A  Pabllo  Sitting  will  be  held  before  the  Poort,  at  the  Foin-  Courts, 
Oablin,  on  TUBSDAT,  the  12ih  day  of  JANUARY,  1870,  at  the  hour 
of  Eleven  o'clock  in  the  forenoon,  to  Audit  the  Assignee's  Account 
and  make  a  first  dividend  in  this  matter. 
Dated  tbi*  14tb  daj  M  Dwsember,  1874, 

TB0HA8  FARHELL,  Chief  Clerk,  BegMnr. 

CHARLES  HKNRT  JAMES,  Official  Aoignee,  80  Upper 
Oraond-qur.v,  Dublln. 

WILLIAM  K.  AltMSTRi  NG  and  CRONHELM.  SON,  and 
TOBIAS,  SoUdtofs  (or  the  Assignees,  »  Eustace  street, 
DnbUn.  633 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

PATRICK  POLLARD, 

of  Dnrrow,  in  the  Queen's  County,  Shopkeeper,  was  on  the  8th 
day  of  Deoeober,  1874,  adjtidgcd  Bankrupt 

PqbUo  StttiiWi  will  be  held  at  the  Court  of  Bankruptcj,  Four 
Court*,  DubUn,  on  TUESDAY,  the  Uth  day  of  JANUARY,  187S, 
and  on  TUESDAY,  the  2«tb  day  of  JANUARY,  1876,  at  the  hour  of 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  Is  to  attend, 
and  to  make  a  full  disciosuxv  and  discovery  of  his  Estate  and  Effects. 
CrsditoCT  majr  prove  their  Debta,  and  at  the  First  Sitting  cbooae  a 
Creditor's  Assignee.  At  the  Last  Bitting  the  Bankrupt  is  required 
to  ihiiah  hfs  Examinatioa. 

AU  per*Oii*  having  la  their  pos*e*rion  any  Property  of  tbe  Bankrupt, 
moat  deUv«r  it,  and  aU  Debt*  due  to  the  Bankrupt  must  be  paid,  to 
Caaaus  Hbuct  JAHa^  Official  Asdgnee,  Upper  Ormond-quaf, 
DuUls,  to  whopi  Creditun  may  forward  their  AfHdavila  of  Debt. 

HUGH  DOYLE,  Regiatrw. 

JKHU   MATHEWS,    SoUdtor,  8  Lower  DominiekHtraet, 
Doblin.  634 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

WILLIAM  M  E  T  C  A  L  F  E, 

T I  o(  WiIIiam.*treet,  in  the  City  of  Dublin,  CommMon  Agent, 
trading  aa  The  Dundalk  Warehouse  Company,  waa  on  the  8th  day  o( 
DeeonlMr,  1874,  adjudged  Bankrupt. 

Public  Sittlngi  will  be  held  at  the  Court  of  Bankruptcy,  Pour 
Courta,  Dublin,  on  TUESDAY,  the  6th  day  of  JANUARY,  187&, 
aqd  ofl  FRIDAY,  the  aSnd  day  of  JANUARY,  1876.  at  the  hour  o( 
Eleven  o'clock  in  the  forenoon,  whereat  the  Bankrupt  Is  to  attend, 
and  to  make  a  full  dlsdosure  and  dlacovery  of  h's  Estate  and  EHects. 
Creditors  may  prove  their  Debta,  and  at  the  First  Sitting  chooae  a 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  is  requfand  to 
finish  his  Examination. 

AU  persons  liaving  In  their  poflseaaion  any  Property  of  the  Bankrupt, 
must  deliver  it,  and  all  Debta  due  to  the  Bankrupt  must  be  paid,  to 
Lccirs  H.  DxEKlxo,  Esq.,  Official  Assignee,  Upper  Ormond-qnaj, 
Dublin,  to  whom  Creditor*  may  forward  their  AflMavita  of  Debt 

A.  F.  LLOYD,  Deputy  Registrar. 
OLPHAH    *    EATON,    SoUdtors,    43    Fleet^atre^ 
Dublin.  635 


IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 


TAMES  M'QUITTY, 

el  of  HlllHtreet,  Belfsst,  in  the  County  of  Antrim,  Wine  and  Spirit 
Merchant,  wai  00  the  8th  day  of  December,  1874,  a4judged  Bank- 
rupt 

Public  Sittings  will  be  held  at  tbe  Court  of  Bankruptcy.  Four 
Courta,  Dublin,  on  TUESDAY,  the  6th  day  of  JANUARY,  18T6, 
and  on  FRIDAY,  the  »nd  day  of  JANUARY,  1876,  at  the  boor  at 
Eleven  o'clock  In  the  forenoon,  whereat  the  Bankrupt  is  to  attend, 
and  IP  make  a  full  dlsrlosnre  and  discovery  of  tiis  Estate  snd  Eifecta. 
CradHota  may  prove  (heir  Debts,  and  at  the  First  Sitting  clioose  a 
Creditor'*  A**igD«e.  At  the  Last  Sitting  the  Bankrupt  is  required  to 
finlah  hi*  EiamlnatJon. 

All  per*on*  having  In  their  possession  any  P,  eperty  of  the  Bankrupt, 
mnat  deliver  it,  and  all  Del>ta  due  to  tbe  Bankrupt  muat  be  paid,  to 
Chaxlxs  Heicrt  jAMas,  Official  Assignee,  Upper  Ormond-qnay, 
Dublin,  to  whom  Creditors  may  forward  their  Affldavita  of  Debt 

HUGH  DOYLE,  Rt«'strar. 

OLDHAM    A    EATON,    Solkdtors,    43    Fleet-street, 
Dnbilp.  636 


IN  THE  COURT  OF  BANKRUPTCY, 

IBELAND. 


In  the  Matter  of 

plCHARD  SHACKLETON  LEADBEATER, 

Xli    of  Stiadbally,  In  the  Queen's  County,  Miller,  a  Bankrupt 

A  Public  Bitting  wiU  be  held  before  the  Chief  Clerk,  at  the  said 
Court,  at  the  Four  Courts,  DuUtai,  on  MONDAY,  the  11th  day  of 
JANUARY,  1876,  at  the  hour  of  Eleven  o'clock  forencon,  for  the  Proof 
apd  Admispion  of  Debts.  The  Account  of  the  Official  Asalgne*  and 
the  Vouchers  for  the  same  will  also  tw  examined. 

A  Creditor  may  prove  his  Debt  at  the  Sitting,  or  send  his  Affidavit 
of  Debt  in  the  preacrilied  form  to  the  under-named  Official  Asrignee, 
(pur  days  previansly  to  the  Bitting,  in  order  to  have  tbe  aama  admitted 
•■a  Proof. 

Dated  thii  7th  day  of  December,  1874 

THOMAS  FABBBLL,  Chief  Cleik. 

LUCIUS  HENRY  DEEBINQ,  Official  Aaslgnee,  33  Upper 
Orm  nid-quay,  Dublin. 

ALUa     &     HACKETT,     BoUdton     for     the     Assignaea, 
i\  Bachelors' -walk,  Dublin. 637 


Flinlad  and  PnbUslMd  by  the  Proprietor,  JoB>  FaLooxEx,  arery  Saturday,  at  33,  UpperSackTllle-<creet,in  the  Patiab  of  St  Thoma* 

and  City  of  Dnblin.— AMmt^,  Ottmbtr  18, 1874. 
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TBB  LAND  ACT  (1870). 
TaSASCaa  roB  Lns  than  a  Ysab  Cbbtaw. 

Koncis  TO  Qdit. 

We  refer  to  this  qnestion  as  being  intimately  conneoted 
with  that  discussed  in  our  two  last  numbers,  viz.,  the 
form  of  Notices  to  Quit,  as  suggested  by  the  cases 
of  Fergusoii  v.  Daiy,  and  Ashtuwn  v.  Larke.  In 
doing  so  we  beg  to  direct  the  attention  of  our  readers 
to  the  case  of  WrigM  v.  Tracey  in  the  Court  of  Com- 
mon Pleas,  reported  in  Ir.  Rep.  7  C  L.  134.  In  that 
case  the  letting  was  fur  a  dairy  accommodaiioa  for  one 
year  certain,  to  commence  on  the  2.5th  of  March,  1871, 
and  end  on  SAth  March,  1872.  The  plaintiff  gave  the 
defendant  notice  in  December,  1871,  that  he  should  be 
prepared  to  give  up  possession  on  the  25th  of  March, 
1872,  the  end  of  his  tenancy;  the  possession  was 
demanded  on  the  2jth  of  March  and  Ist  of  April,  1872, 
and  having  been  refused,  an  ejectment  was  brought. 
The  defendant  at  the  trial  contended  he  should  have 
bad  Notice  to  Quit,  under  the  69th  section,  which 
provides,  "  where  any  tenancy  at  will  or  less  than  a 
tenancy  from  year  to  year  is  created  by  a  landlord  after 
the  passing  of  this  Act,  the  tenant  under  such  tenancy 
shall  on  quitting  his  holding  be  entitled  to  Notice  to  Quit 
and  compensation,  in  the  tame  manner  in  all  respects  as 
if  he  had  been  a  tenant  from  year  to  year,  provided 
that  this  section  shall  not  apply  to  any  letting  or 
contract  for  the  letting  of  land,  made  and  entered  into 
bon&Jide  ior  the  temporary  convenience  or  to  meet  a 
tem|x>rai7  necessity  of  either  the  landlord  or  the 
tenant" 

The  defendant  (the  tenant)  insisted  at  tlie  trial  that 
the  plaintiff  should  be  non-suited,  as  a  six  months' 
Notice  to  Quit  was  not  served  on  him  pursuant,  to  that 
section.  This  the  learned  Judge  (Fitzgerald,  J.)  refused 
to  do,  and  directed  a  verdict  for  plaintiff,  reserving 
liberty  to  move  to  change  it  into  a  verdict  for  defen- 
dant On  the  motion  to  make  the  conditional  order 
absolute,  Lawson  and  Morris,  J.).,  were  of  opinion  that 
the  tenancy  was  less  than  a  tenancy  from  year  to  year, 
and,  therefore,  prima  facie,  within  the  69th  section ;  but 
being  for  a  term  certain,  and  not  for  an  uncertain 
period,  the  69th  section  did  not  apply,  and,  therefore, 
the  verdict  should  stand.  Mouanan,  C.J.,  dissented 
from  his  brethren,  and  held  that  as  it  was  a  tenancy 
for  a  less  term  than  from  year  to  year,  that  the  plain 
words  of  the  69ih  section,  requiring  a  Notice  to  Quit, 
were  obligatory,  and  could  not  be  gotten  rid  of  by 
holding  that  they  were  only  applicable  to  uncertain 
interests.  In  this  slate  of  uncertainty  uf  decision,  the 
case  was  brought  to  the  Exchequer  Chamber,  and  is 
fully  reported  {Wright  v.  Tracey,  8  I.  L.  T.  R.,  ]>.  142). 
The  majority  of  the  Judges  there  held  that  the  decision  of 
the  Common  Fleas  should  be  upheld,  but  for  a  totally 
different  reason  to  that  assigned  by  the  Court  below — 
viz.,  that  a  tenancy  for  a  year  certain  was  not  less  than 
a  tenancy  from  year  to  year,  and,  therefore,  the  69th 
section  did  not  apply.  We  remarked  upon  this  very 
important  decision  in  our  issue  of  the  same  date,  page 
394,  and  in  our  leading  article  of  that  number  con- 
gratulated the  public  and  the  Profession  on  having  this 
very  difficult  question  finally  set  at  rest  But  we  regret 
to  find  (bat  our  anticipations  are  not  likely  to  be  ful- 


filled, and  that  the  question  has  again  cropped  up  in  a 
most  unioreaeen  manner,  and  one  which  is  totally 
ungovemed  br  the  decision  of  the  Court  of  Exchequer 
Chamber,  and  also  that  of  the  Common  Pleas.  Tb« 
case  is  that  of  Brew  v.  CanoU,  as  yet  undecided,  but 
which  stands  for  further  argument  in  the  Court  of 
Exchequer.  That  was  a  case  of  ejectment  for  over- 
holding,  brought  to  recover  lands  in  the  county  of 
Clare,  held  under  an  agreement  in  writing  for  eight 
months  certain.  The  case  was  tried  before  Mr.  Justice 
Lawson  (who  decided  (Tri^At  v.  Tracey),  at  the  last 
Summer  Assizes.  Plaintiff  having  proved  the  above 
facts  and  others  leading  to  the  inference  that  the  let- 
ting was  for  the  temporary  convenience  of  the  tenant, 
so  as  to  bring  it  within  the  province  of  the  69th  sec- 
tion, and  the  tenant  denying  this,  the  question  was  left 
to  the  jury,  who  disagreed.  The  Judge  then  directed 
them  to  find  for  the  plaintiff  on  the  facts  proven ;  the 
defendant  objecting,  and  insisting  on  the  necessity  of  a 
notice  to  quit  in  the  absence  of  a  finding  against  him 
on  the  question  of  temporary  convenience,  the  ques- 
tion was  reserved  for  the  Court  above. 

Last  term  O'Brien,  Q.C.,  with  him  M.  O'Loughlin, 
obtained  a  conditional  order  to  set  aside  the  verdict  for 
misdirection  of  the  learned  Judge.  Heron,  with  him 
P.  O'Brien,  showed  cause  and  argued  that  as  it  was 
manifestly  a  tenancy  for  less  than  a  year  certain,  a 
Notice  to  Quit  was  essential  under  the  69th  section. 

The  Court  having  some  difficulty,  especially  in  con- 
sequence of  the  decision  of  the  Court  of  Common  Pleas 
in  Wright  v.  Tracey,  that  a  Notice  to  Quit  was  not 
required  in  the  cases  of  tenancies  less  than  from  year 
to  year,  where  the  term  was  for  a  certain  period, 
directed  the  case  to  stand  over  for  re-argument  next 
Hilary  Term. 

We  should  have  waited  for  the  decision  before 
directing  the  attention  of  our  readers  to  the  case  but 
for  the  connexion  between  the  question  thus  raised  and 
that  already  discussed  by  us  on  Notices  to  Quit,  and  also 
the  dilemma  which  holding  a  Notice  to  Quit  as  necessary 
in  those  cases  will  inevitably  lead  to.  In  Wright  v. 
Tracey  if  a  Notice  to  Quit  were  necessary  it  could  not 
terminate  on  the  lost  gale  day  of  the  calendar  year  if  it 
was  served  for  the  last  gale  day  of  the  tenancy,  and  if  it 
was  served  for  the  last  gale  day  of  the  calendar  year,  it 
would  be  for  a  gale  day  after  the  termination  of  the 
tenancy,  as  the  tenancy  was  for  a  year  certain,  ter. 
minating  on  the  25th  March.  In  Brew  v.  CanoU,  if  a  six 
months'  notice  to  quit  at  the  end  of  the  tenancy  be  held 
to  have  been  necessary,  the  tenant  should  have  been 
served  almost  contemporaneously  with  his  first  entry 
into  possession,  and  if  it  should  be  held  that  the  notice 
should  be  served  o»  quitting  his  holding,  a  like  dilemma 
may  result  as  in  Wright  v.  Tracey.  If  by  the  agree- 
ment there  are  no  gale  days,  the  question  arises,  how  is 
the  58th  section  to  be  applied  at  all.  So  much  as 
regards  the  difficulties  of  applying  the  provisions 
prescribing  Notices  to  Quit  Then  as  to  compensation, 
we  find  as  great  difficulties  in  applying  the  provisions 
of  the  3rd  and  4th  sections  of  the  Act,  which  regulate 
the  scale  of  disturbance  by  the  number  of  years  rental, 
and  for  improvements  by  those  of  predecessors  in  title, 
and  other  provisions  inconsistent  with  a  term  certain  and 
for  a  limited  period.  These  difficulties  would  be  lessened 
if  it  appeared  in  evidence  that  the  letting  was  an  ex- 
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pedient  deviaed  for  the  purpose  of  evading  the  pro- 
Tigiona  of  the  Land  Act,  and  renewing  the  wort  temu 
from  time  to  time,  so  aa  to  preclade  the  possibility  of 
its  being  construed  a  tenancy  from  year  to  year,  and 
therefore  within  the  provisions  for  compensation  and 
Notice  to  Quit.  This  was  the  mischief  for  which  the 
Act  provides  a  remedy  by  the  69th  section,  but  where 
this  attempt  at  evasion  does  not  manifestl/  appear,  we 
think  the  remedy  ought  not  to  be  applied.  In  Wright 
V.  Tracey  the  letting  was  for  dairy  purposes,  which 
seems  to  us  to  come  within  the  3rd  exception  of  the 
16th  section  for  compensation,  viz.,  "any  letting  for  the 
purposes  of  a^tment  or  for  temporary  depasturage ;" 
we,  therefore,  think  when  the  letting  bears  intrinsic 
evidence  of  being  for  a  temporary  purpose  of  convenieace 
the  Court,  in  the  absence  of  evidence  of  mala  fides, 
should  construe  the  tenancy  according  to  the  terms  of 
the  contract  between  the  parties,  and  thus  avoid  the 
difficulties  and  protracted  litigation  which,  leaving  the 
question  to  a  mixed  jury,  influenced  by  personal  pre- 
(ulections,  must  inevitably  produce. 


LORD  JUSTICE  CHRISTIAN, 
Wb  print  in  another  column  some  remarks  of  the  Lord 
Justice  of  Appeal,  in  a  case  before  the  Court  of  Appeal 
in  Chancery.  The  remarks  are  not  in  the  least  per- 
tinent to  tne  case,  but  were  made  in  reference  to  the 
speech  of  the  Lord  Chief  Justice  of  Ireland  at  the 
banquet  to  Her  Majesty's  Judges  at  the  Mansion 
House,  wherein  the  Lord  Chief  Justice  referred  to  the 
fact  that  the  Court  of  Chancery  was  "  headless."  Mr. 
Christian  chooses  to  differ  from  the  Lord  Chief  Justice, 
and  seized  the  first  opportunity  to  display  the  difference. 
We  do  not  propose  discussing  the  question.  Chief 
Justice  Whiteside  is  rather  more  than  able  to  take  his 
own  part  in  any  controversy  that  may  arise,  even  with 
such  an  antagonist  as  the  Lord  Justice  of  Appeal ;  but 
we  desire  to  call  attention  to  the  fact  that  Lord  Com- 
missioner Lawson,  while  he  reciprocated  the  good  feel- 
ing which  existed  between  the  members  of  the  Court 
of  Appeal  in  Chancery,  is  reported  to  have  said  that  he 
was  not  in  a  position  to  offer  an  opinion  on  the  other 
matters  suggested  by  the  Lord  Justice,  and  made  that 
remark  lest  he  should  be  supposed  to  concur  in  them. 


LIABILITY  OF  SOLICITORS   FOR  MISCONDUCT 
OF  PARTNERS. 

We  suppose  that  the  moat  adventurous  of  underwriters 
sleep  BOUDd  on  the  itormieiit  nights.  If  they  allowed  them- 
selves to  dwell  on  their  risks,  i^e  would  be  insupportable. 
The  glorious  theory  of  averages  is  their  mainstay  and  conso- 
lation. On  the  same  principle,  aolioiturs  ))ut  ont  of  sight 
and  oat  of  mind  the  periln  which  surround  them  in  the  con- 
duct of  business.  In  large  firms,  carrying  on  an  extensive 
and  multifiiriuus  business,  there  must  be  coiitiuual  danger 
of  some  slip,  of  some  fraud  praotiaed  against  the  firm  or  its 
clients,  calculateil  to  do  great  injury.  Uome  few  years  ago 
a  verdict  for  a  heavy  sum  of  money  was  recovered  against  a 
solicitor,  becanae  his  partner  had,  m  a  weak  moment,  given 
a  chance  of  escape  to  a  defendant  arrested  on  a  capiai. 
Besides  this  class  of  perils,  there  is  the  further  risk  of  a 
partner  doing  a  dishonest  act  nnder  such  oiroumbtances  as 
to  make  the  innooeint  partners  liable  to  the  party  wronged. 
These  oaaea  mnerally  present  features  of  peculiar  haniabip, 
and  are  precisely  of  that  class  of  cases  in  which  the  innocent 
defendants  are  amply  justified  in  fighting  the  question  of 
liability  to  the  utmost.  The  contests  raised  upon  them  have 
evoked  so  much  ingenuity  and  subtlety  of  argument,  that 
the  distinctions  drawn  in  them  have  acquired  singular 
nicety;  and  in  order  to  ascertain,  in  any  given  instance, 
whether  the  innocent  partners  can  be  held  responsible,  it 
becomes  necessary  to  scan  the  faots  with  minuteness. 

Clients  are  often  compelled,  in  the  transaction  of  business. 


to  entmst  one  member  of  a  firm  of  solicitors  with  money. 
They  frequently  hand  over  money  for  a  specific  investment, 
and  occasionally  for  the  general  purpose  of  investoieDt.  In 
case  of  the  person  so  trusted  with  money  misappropriating 
it,  there  arises  the  qoeation  whether  it  waa  received  by  him 
in  the  course  of  bis  ordinary  business  as  a  solicitor,  so  that 
receipt  by  him  is  a  receipt  by  the  other  membets  of  his  firm' 
In  Harman  v.  Johnton,  22  Law  J.  Rep.  (n.  a.),  Q.  B.  297' 
it  was  held  that  the  receipt  of  money  by  one  of  a  firm  of 
attorneys  from  a  client,  professedly  on  behalf  of  the  firm,  for 
the  general  purpose  of  investing  it  as  soon  as  he  can  meet 
with  a  good  security,  is  not  an  act  within  the  scope  of  the 
ordinary  bosineas  of  an  attorney  ao  as  to  render  partners 
liable  to  account  for  the  money  so  deposited,  each  a  transac- 
tion bnng  part  of  the  busineiis  of  a  scrivener,  and  attorneys, 
as  such,  not  necessarily  being  scriveners.  Bat  if  money  be 
so  deposited  with  one  partner  for  the  purpose  of  its  being 
invested  on  a  particular  security,  the  other  partners  are 
liable  to  account  for  it,  such  a  transaction  coming  within  the 
ordinary  business  of  an  attorney. 

In  St.  Aubyn  v.  Smart,  Law  Rep.  6  Ch.  App.  6i6,  "the 
plaintiff^  being  entitled  to  a  fund  in  Court,  gave  the  firm  of 
solicitors  who  bad  acted  far  him  in  the  matter  a  joint  and 
several  power  of  attorney  to  receive  the  money  from  the 
Aocountant-Oeneral.  The  plaintiff  sent  the  power  to  B., 
one  of  the  partners,  who  received  tbe  money  and  signed  the 
receipt  in  his  own  name.  B.  paid  the  money  into  bis 
private  banking  account,  and  shortly  afterwards  absconded 
with  it.  The  letters  on  the  subject  of  tbe  power  of  attorney 
and  tbe  cost  of  stamping  it  were  cliarged  for  in  the  bill  of 
costs  of  the  firm.  Upon  a  bill  seeking  to  make  S.,  the  other 
partner,  liable  tu  psy  tbe  money,  but  not  praying  for  an 
acconnl^  it  was  held  that  the  money  must  be  treated  as 
having  oome  into  the  hands  of  the  firm  in  the  course  of  their 
business  as  solicitors,  and  that  S.  waa  liable  for  its  repay- 
ment with  interest. 

Next  in  order  of  date  came  the  celebrated  case  of  Lord 
Ihmdonald  v.  Matterman,  38  Law.  J.  Rep.  (n.  b.),  Ch.  350. 
There  the  plaintiff  retained  a  firm  consisting  of  three 
partners  as  bis  solicitors.  The  main  object  of  the  retuner 
was  to  carry  ont  a  series  of  arrangementa  with  the  plaintiff's 
creditors.  Tbe  business  of  the  plaintiff  waa  conducted 
almost  exclusively  by  one  member  of  the  firm,  who  received 
large  auma  of  money  for  the  purpose  of  making  various  pay- 
ments tb  creditors  and  to  the  beneficiaries  of  an  estate  of 
which  the  plaintiff  was  executor.  This  member  of  the  firm 
misappropriated  a  large  Hum  of  money  received  in  the  course 
of  these  tran/iactions.  The  Tarious  matters  carried  out  by 
the  solicitor  were  entered  and  charged  for  in  the  books  of 
tbe  firm.  The  plaintiff  obtained  a  decree  against  the  inno- 
cent members  of  tbe  firm,  and  in  the  course  of  his  judgment 
Vice-Chancellor  James  said:— "The  question  is,  then, 
whether  it  ia  possible  to  treat  the  money  ao  paid  in  the 
courae  of  the  professional  business  which  was  undoubtedly  the 
professional  business  of  the  firm,  nnder  professional  advice 
which  was  undoubtedlytheadviceof  the  firm,  as  paid  otherwise 
than  to  the  firm.  I  liold  that  it  is  impoaaible  ao  to  treat  it, 
however  hard  it  may  be  on  innocent  parties.  It  is  surely 
within  the  ordinary  every-day  practice  of  a  firm  of  solicitors 
or  attome>s  to  receive  moneys  from  a  client  for  the  pur- 
pose of  satisfying  the  demands  of  tbe  creditors  whom  they 
are  employed  to  arrange  with.  It  is  surely  within  the 
ordinary  every-day  practice  of  a  firm  of  solicitors  and  attor- 
neys to  receive  from  a  client,  an  executor,  moneys,  aome- 
times  to  pay  the  demanda  of  Government,  aometimea  to  pay 
legateea,  and  sometimes  to  pay  into  Court;  in  short,  to 
receive  money  for  a  specific  purpose  connected  with  tbe 
professional  business  they  have  in  hand,  just  aa  in  barman  v. 
Johnmn  tbe  Court  held  it  »aa  within  the  ordinary  business 
of  such  a  firm  to  receive  moneys  for  the  purpose  of  making 
aspecifio  investment  on  mortgage." 

We  have  drawn  attention  to  these  cases  because  in  the 
December  number  of  the  Law  Journal  Reportt  there  ia  a 
report  of  the  important  caae  of  Plumer  v.  Gregory,  decided 
by  Vice  Cbancellnr  Malina  on  the  eve  of  the  Long  Vacation 
(43  Law  J.  Rep.  (n.  s.)  Ch.  803).  Meaara.  Jonaa  and 
William  Gregory,  father  and  son,  were  solicitors  in  partner- 
ship, and  Mrs.  Plumer,  a  married  lady,  waa  a  client  of  the 
firm.  In  April,  1869,  Mis.  Plumer  had  in  hand  £3,000. 
William  Gregory  asked  her  for  £1,800  as  a  loan,  to  assist 
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another  client  in  baying  an  advowBon.  She  advanced  the 
mnney,  and  a  memorandum  was  signed  by  both  partners 
acknowled^Dg  the  receipt  of  the  money  for  the  purpoa, 
indicated.  In  the  same  year  William  Gregory  applied  to  he 
for  £1,700,  as  a  loan  to  one  F.,  whodemred  to  borrow  that 
gam  Inr  way  of  mortgage  on  some  land  in  Wales.  She 
banded  that  sum  over  pereonnlly  to  William  Gregory,  but  at 
the  time  received  neither  security  nor  acknowledgment. 
Id  August,  1862,  Jonas  Gregory  retired  from  business.  In 
Aogust,  1864,  Mrs.  Plnmer  applied  to  William  Gregory  for 
some  explanation  of  the  investment  of  the  £1,700,  and  he 
gave  her  his  own  bond  for  the  amount.  In  January,  1865, 
Jnnas  Gregory  died  posseased  of  considerable  etitate,  and  in 
1872  William  Gregory  died  insolvent.  The  object  of  the 
bill  filed  by  Mrs.  Plumer  was,  of  course,  to  get  a  decree 
against  the  estate  of  Jonas  Gregory.  The  liability  of  the 
estate  to  make  good  the  £1,300  was  not  seriously  disputed, 
and  the  contest  in  the  caae  was  as  to  the  sum  of  £1,700. 
The  Vice-Chancellor  dismissed  the  bill  as  to  the  claim  for 
the  latter  num.  His  Honour  snid  that  as  Jonas  Gregory 
never  received  any  part  of  this  sam,  he  could  only  be  liable 
for  it  on  the  ground  that  his  partner's  receipt  for  it  was  his 
receipt,  nr,  in  other  words,  that  it  was  a  partnership  transac- 
tinn.  His  Honour  further  said  that  one  partner  has  no 
authority  to  bind  the  other  partners  by  borrowing  money, 
aniess  it  is  borrowed  in  the  aanal  course  of  business,  and  for 
specific  bnsipess  purposes.  The  mere  statement  that  the 
money  was  to  be  lent  to  a  client  was  not  enough  to  bind  the 
partner.  If  the  firm  bad  been  employed  to  prepare  securi- 
ties for  the  plaintiff,  the  matter  appearing  in  the  ordinary 
way  in  their  books,  a  payment'of  money  to  one  of  the  part- 
ners would  have  been  a  payment  to  both,  because  it  woald 
then  have  been  received  for  the  purpose  of  being  invested 
on  specific  security,  within  the  meaning  of  the  decided 
cases. — The  Lam  Journal. 


THE  GERMAN  CRIMINAI.  LAW. 

A  German  paper  says  that  a  singular  instance  of  the 
working  of  the  German  criminal  law  was  brought  out  by  a 
case  which  was  tried  before  a  jury  the  other  day  at  Ham- 
burg. The  case  in  itself  was  very  simple,  A  house  in 
Hamburg  was  broken  into,  and  a  quantity  of  silver  plate 
stolen  from  it.  8ome  time  after  a  pedlar,  who  had  already 
been  imprisoned  several  times  for  theft,  was  apprehended 
at  Ratzeburg,  and  the  stolen  pr<  perty  was  found  upon  bim. 
Being  accused  of  the  robbery,  and  pnt  npon  bis  trial,  the 
pedlar  denied  that  he  was  ijuilty  of  the  burglary,  and 
accounted  for  his  possession  of  the  property  by  saying  that 
he  had  stolen  it  from  the  real  burglar,  whom  he  had  met 
while  travelling  upon  the  high  road  between  Eutin  and 
Schwartau  :  which,  if  true,  would  have  reduced  his  crime  to 
simple  theft.  Two  qnestions  were,  therefore,  put  to  the 
jury — (1 )  whether  the  prisoner  was  guilty  of  burglary  and 
theft,  or  (2)  whether,  according  to  his  own  statement,  he 
had  merely  stolen  the  things  from  the  real  burglar.  The 
jnry  pronounced  him  guilty  of  the  burglary  and  theft,  but 
only  by  seven  votes  against  five ;  whereupon  it  seems,  by 
the  German  law,  the  ultimate  decision  of  the  question 
devolved  upon  the  Court,  They  acquitted  the  prisoner 
npon  this  count,  and  the  jury  were  wen  required  to  give 
their  verdict  upon  the  charge  of  simple  theft  contained  in 
the  second  question,  which  remained  still  unanswered.  The 
result  was  that  the  prisoner  was  declared  guilty  by  more 
than  seven  votes,  and  condemned  by  the  Court  to  five  years' 
imprisonment.  But,  of  course,  this  last  verdict  could  only 
have  been  obtained  by  the  concurrence  of  several  of  the 
jarymen  who  had  previously  pronounced  the  prisons  guilty 
of  the  burglarious  theft  in  Hamburg,  but  now  found  him 
guilty  of  stealing  the  property  from  the  real  burglar  on  the 
high  road  between  Eutin  and  Schwartaa.  Obviously,  how- 
ever, only  one  of  the  two  charges  could  have  been  true. 
The  result  would  have  been  more  singular  still  if  the  seven 
joiymen,  who  had  pronounced  the  prisoner  guilty  on  the 
fint  charge,  had  adhered  to  their  verdict ;  for  the  decision 
of  the  majority  which 'pronounced  him  guilty  of  the  bur- 
glary having  been  set  aside  by  the  Court,  he  most  have 
been  acquitted  on  the  minor  charge,  and  thus,  notwith- 
standing bis  cunfeskion,  would  have  escaped  soot-iree. 


OBITUAEY. 


ME.  P.  F.  O'MALLEY,  Q.0, 

Among  the  many  Irishmen  who  cast  in  their  lot  with  the 
English  bar,  Mr,  O'Malley  was  one  of  the  oldest  and 
almost  the  best  known.  It  is  with  extreme  regret  that  wa 
have  now  to  announce  his  death,  which  took  place  very 
suddenly  on  last  Thursday  week,  at  his  residenoe  in  London. 
Mr.  O'Malley  died  in  harness,  as  he  was  leading  Council  in 
two  cases  heard,  on  the  day  of  his  death,  at  GuildhalL 
The  deceased  gentleman  was  a  son  of  C.  O'Malley,  Esq.,  of 
The  Lodge,  near  Castlebar,  in  the  County  of  Mayo,  and 
after  taking  his  degree  in  iSinity  College,  Dublin,  went  in 
1826  to  Lincoln's  Inn,  whence  he  afterwards  migrated  to 
the  Middle  Temple,  and  by  that  Hon.  Society  was  called 
to  the  English  Bar,  in  Hilary  Term,  1884,  He  joined  the 
Norfolk  Circuit,  and  had  been  the  leader  of  it  since  the 
promotion  of  Mr.  Seijeant  Byles  to  the  Bench,  Mr. 
O'Malley  was  a  staunch  Conservative,  and  in  1868  he  un- 
successfully contested  the  borough  -of  Finsbury,  He 
married  in  1841  a  daughter  of  Mr,  William  Rodwell,  of 
Ipswich,  and  leaves  three  sons  and  one  daughter.  His 
eldest  son,  Mr.  Edward  Loughlin  O'Malley,  was  called  to 
the  bar  at  the  Middle  Temple  in  Hilary  Term,  1866. 

He  had  a  large  Parliamentary  practice,  especially  in  Irish 
cases,  and  conducted  them  witii  marked  success.  Oar 
readers  will  not  be  surprised  to  learn  tiiat  he  was  brother 
to  the  late  Charles  O'Malley,  Q.C,  formerly  a  distinguished 
member  of  the  Connaugbt  Circuit,  who  will  be  remembered 
as  the  prototype  of  Lever's  hero — Mr.  Charles  O'Malley, 
previously  to  becoming  a  baixister,  having  been  an  officer  in 
the  dragoons. 


MR.  F,  J,  GRAHAM, 
We  r^pret  to  have  to  announce  the  death  of  Mr.  F,  J. 
Graham,  Solicitor,  of  Enniakillen,  who  died  on  the  22nd 
inst.,  at  the  early  age  of  23  years,  Mr,  Graham  was  the 
youngest  son  of  John  Graham,  Esq.,  the  well  known  and 
eminent  Solicitor  of  Enniskillen ;  and  shared  in  the  business 
of  his  father.  Although  but  a  ^ort  time  admitted  to  the 
profession,  Mr.  Frederick  Graham  had  already  acquired 
the  confidence  of  numerous  clients  in  Fermanagh  and  the 
neighbouring  counties,  by  his  assiduity,  ability,  and  high 
principled  conduct,  as  he  had  previously  won  the  esteem  and 
regard  of  all  with  whom  he  came  in  contact  during  his 
years  of  studentship  by  his  amiable  and  obliging  disposition. 
This  young  gentleman's  early  death,  while  it  is  an  irrepar- 
able loss  to  his  family,  will  be  also  deeply  regretted  by  a 
large  drcle  of  frienda, 

LORD  ROMILLY. 
We  regret  to  announce  the  death  at  his  residence, 
Cromwell-road,  London  W.,  on  Wednesday,  of  Lord  Komilly. 
The  deceased  nobleman,  who  was  bom  in  1 802,  was  the  second 
son  of  the  celebrated  advocate  and  statesman  Sir  Samuel 
Romilly,  M.P,  Having  been  educated  at  Cambridge,  he 
was  called  to  the  Bar  at  Gray's  lun  in  1827,  and  sub- 
sequently became  a  Q.C.  and  Bencher  of  the  Inn.  From 
1842  to  1846,  and  again  in  1846,  he  sat  in  the  Honse  of 
Commons  for  Bridport,  and  for  Devenport  in  1847-61.  He 
was  Solicitor-General  in  1848-50,  and  Attorney-General  in 
1860-51,  subsequent  to  which  period  be  for  20  yeai«  held 
the  office  of  Master  of  the  RoUs.  Lord  Romilly  married, 
in  1883,  a  daughter  of  T>r,  Otter,  Bishop  of  Chichester,  who 
died  in  1856,  and  by  whom  he  had  four  sons  and  four 
daughters.  His  eldest  son,  William  Romilly,  Clerk  of 
Enrolments  in  Chancery,  succeeds  to  the  title.  Lord 
Romilly  was  knighted  in  1848,  and  was  created  a  peer  of 
the  United  Kingdom,  under  the  style  of  Baron  Romilly,  of 
Barry,  Glamorganshire,  in  1865.  After  the  death  of  Lord 
Westbury  he  was  appointed  to  continue  the  arbitration  in 
the  case  of  the  European  Assurance  Society,  in  connexion 
with  which  he  has  given  several  important  decisions — 
notably  that  relating  to  the  "novation"  of  policies.  Daring 
his  presidency  over  the  Rolls  Court,  Lord  Romilly  paid 
great  attention  to  the  preservation  and  publication  of  the 
public  records  of  the  kingdom,  and  thus  greatly  aided 
historical  enqoiiy  and  criticunn. 
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THE  IRISH  LAW  TIMES 


[Deo.  26, 


aUAKTESLT  ODEZ  TO  SUBJECTS  OF 
CASES* 

J^dminiatration  :  (lee  Landlord  and  Tenant.) 

concnirent    suits    in    English    and    Irish    Conrts ; 
removal  of  assets ;    liability  of  administrator ; 
conflict    of   jnrisdiction.    £x  parte    Oroter. — 
B.169. 
bOI  for  administration ;    miseondaet  of   executor ; 
costs.    Pa/rrar  v.  CarroU. — B,  172. 
Admiralty  (see  Neceuaria — Evidence). 
Admission  by  priaoner  (see  Evidence). 
Advowson  (see  Iriih  Chwreh  Act). 

Advertisements,  order  for  insertion  of;  Settled  Estates 
Acts ;  gmnmons  in  Chambers.  Re  Fegan'i  Settle- 
ment. — R.  206. 
Arrangement,  opposing ;  creditor  who  has  not  proved ; 
claimant  returned  on  schedule.  Se  W. — Mis.  S65. 
Attorney,  practising  without  certificate  ;  penalty  ;  37  &  38 
Vict,  0.  68,  a.  12.    JU  R.  D.  £aw.— Mis.  658. 

Ballot  Act  (see  Eleetim). 

Bankruptcy  :  (see  Arrangement — Habeat  Oorptu.) 

ai^Ddication,  aDnnlment  of ;  intermediate  execntion, 
by  bankropt,  of  power  of  q>pointment ;  sale  in 
Landed  Estotea  Ooort  by  appointee.      £er'$ 
Etate.—Vi.  174. 
adjudication,  annnUing  on  equitable  grounds ;  assent, 
by  petitioning  creditor,  to  trust  deed  for  benefit 
of  creditors  ;  estoppel  from  relying  on  deed  as  act 
of  bankruptcy.     Ex  •parte  Vance  and  Wilion, 
in  re  H. — R.    186 ;   Ex,  parte  the  Provincial 
Bank,  in  re  EaedaU.—^  209 ;  Ex  parte  Biriey, 
in  re  Easdale.—'R.  212. 
act  of;  transfer  of  trader's  whole  property;    pre- 
existing debt  ^  advances  on  faitn  of  agreement 
for  tnmsfer.     Voumg  v.  Moriarty. — R.  177. 
petitioning  creditor ;   secured   debt ;  debtor's  sum- 
mons ;  not  giving  up,  or  estimating  value   of 
security.     Ex  parte   Birleg,  in  re  Eatdcie. — 
R.212. 
Betting  aside  lease  ;  jurisdiction,  lessee  not  submit- 
tiDg  to ;  action  by  lessee  against  messenger  of 
Court ;  injunction.     Re  Bomvile. — R.  196. 
setting  aside  voluntary  deed ;  jurisdiction  to  order 
deUveiT  up  of  premises ;  evidence.    Re  Nolan, — 
R  199. 
witnesses  residing  in  London ;  order  for  examination 
before    London    Court    of    Bankruptcy,      Re 
Dymolre. — Mis.  666. 
Hll  of  Sale  (see  EanJervpteg). 

Billi  of  Exchange  Act ;   motion,  on  notice,  for   leave  to 
defend;  defective  copy  of  affidavit  served.  Morrow 
r.  Madme. — Mis.  664. 
Bona  fide  travaller  (see  Lie*n*ing  Act). 

Oarriers'  Act :  (see  BaHway.) 

passenger's  luggage ;  jewelleiyorer  £10  valae ;  non- 
declaration  of  value ;  felony  by  carrier's  servant. 

Gogarty  t.  ft  S.  Je  W.  Ry R  161. 

carriage  of  goods,  over  £10  value;  non-declaration 
of   value ;   delay   caused    by    temporary    loss. 
WaUace  v.  D.  A  B.  J.  Ry.—B..  168. 
Oivil-bill   ejectment ;     verifying     affidavit.       ShuUr    v. 

Jf'Ximiy.— R  216. 
Confession  (see  Evidence). 

Contract ;   interpretation ;  parol  evidence  to  explain  am- 
biguity; word  of  art;  "Salesman" — M'tluUen  v. 
Greene.— H.  166. 
parol,  for  sale  of  goods  ;  Statute  of  Frauds ;  subse- 
quent memorandum  of  bargain,  omitting  price  ; 
parol    evidence   of   price ;     part-performance. 
J^cott  V.  If.  B.  OH  Co.— Mis.  665. 
Corporation  Unes  (see  Neeeuariet). 


•  Concluded  from  p.  Ml  ante.  The  numerals  with  R.  prefixed  refer 
to  the  pages  of  the  Ibish  Law  Tivxa  Rsposn.  The  nnmersls  with 
Mis.  prefixed  refer  to  the  pagea  of  the  mlicellmneoni  portion  of  the 
JoumaL 


Damages^  measure  of,  for  breach  of  covenant  to  repair; 
where  only  nominal  recoverable,  new  trial  granted. 
Moronyv.  Pergiaan. — Mia.  637- 
Debtors  Act ;   costs    of    nonsuit ;    order    for  payment ; 
discretion  as  to  granting  ;  jurisdiction  in  Consoli- 
dated Chamber.     Bolland  v.  Read.—Vi.  168. 
order  for  payment ;  proof  of  debtor's  means;  juris- 
diction of  Court  t'n  banco.    Anon. — R.  206. 
conditional  order  for  committal ;  non  service  within 
time     limited     for     showing    cause ;     evading 
service ;    making  order    absolute.      Wilton  v.. 
0onn«iZ.— Mis.  654. 
debt  accruing  before  passing  of  Act ;  rent  due  after, 
under  written  agreement  of  tenancy  (for  a  term 
of  years)  executed   prior   to   Act.     Kit^  v. 
Kennan. — Mis.  674. 
Detinue  (see  Remittal  of  actions). 

■{jectment  (see  CimliiU  ^eetment). 
Election,  Parliamentary  ;  lodger  franchise  ;  College-rooms. 
Re  M'Donogh.—R.  184. 
inspection  of  ballot-papen.     Re  Drogheda  Election 

Petition.— TH.  218. 
bribery ;    notice ;    disqualification.      XhinHaaeter  t. 
Xteoiut.— Mis.  861. 
Evidence :  (see  Habeat  Corpus — BanJcmptey.) 

of  nautical  expert ;  Court  of  Admiralty  assisted  by 

nantical  asseesors.      TAc  Nagpore. — R  185. 
oonfession  of  prisoner ;    inducement  by  constable ; 
admission  after  inducement.     R.  ▼.  Pohtrty. — 
R  192. 
bill    to    perpetuate  ;    marriage    within    prohibited 

degrees,    lloloay  v.  Molony Mis.  674. 

Executor  (see  Administrator), 

False  pretences,  obtaining  goods  by;  cheque  on  bonk 
where  drawer  had  no  account.  R.  v.  Hatelton. — 
Mia.  601. 

Franchise  (see  Election). 

Oamishee  order ;  amount  awarded  under  civil-bill  decree  ; 
respite  of  decree  ;  appeaL    Proctor  v..  Church. — 
R.  206. 
money  lodged  under,  in  C.  P.  ;  motion  to  draw,  by 
judgment  creditor  in  Q.B. ;  jurisdidjon ;  notice 
of    motion    in    thrtse    causes.     Cwrtin  v.   Fitz- 
gerald.— Mis.  645. 
Graft  in  Equity  (see  Landlord  and  TenatU). 
Guarantee  by  workmen  against  loss  of  employers'  goods ; 
goods    illegally     pawned ;     criminal    pro^dure. 
Winitanly  v.  Caravan  and  Kiraan. — Mis.  689. 
Guardian  to  infant  petitioner,  appointment  of ;    petition 
presented.    Re  Fegan't  Settlement. — R  205. 

Bbibeas  Corpus  Act ;  prisoner  ;  postponement  of  triaL — 
R.  V.  Drippt.—K.  193. 
trial  of  issues  in  Court  of  Bankruptcy ;  witness  in 
prison ;  habeat  corpus  ad  test.  Re  Smith. — Mia. 
664. 

Irish  Church  Act ;  purchase  of  advowsons ;  incapacitated 
owners ;  money  lodged  in  Court.  Ex  parte 
Viscount  Monck. — R  191. 

Jurisdiction  (see  Adminiitration — Debtors  Act — GnmuAee 
order — Landlord  and  Tenant). 

laanded  Estates  Court   (see  Bankrvptey — Landlord  and 

Tenant). 
Landlord  and  Tenant :  (see  Damaget.) 

compensation  for  disturbaiice  and  improvements ; 
L.  &  T.  Act,  1870;  waiver  of  notice  to  quit; 
ejectment  for  non-payment  of  subsequent  rent. 
Plynn  v.  F<mo»i.— R  184. 
compensation  for  disturbance  and   improvements; 
mitTiimim    claim    for    disturbance ;    election. 
Cordon  v.  Murphy. — R.  194. 
town-park,  what  constitutes. 
R.209. 
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Ulster  tenant-right ;  aoquiriog  the  tenant-right ; 
letting,  without  incoming  payment,  by  lan&id 
in  poeaeesion.  Magei  t.  Marqtiii  of  JBath.—'R. 
219. 

compensation  for  disturbance  and  improTements ; 
sale  by  administrator,  under  order  of  Court  of 
Chancery ;  custom  on  estate  against  assign- 
ment ;  purchase  by  trustee  for  benefit  of 
administrator.  Parlei»$im  v.  Earl  tff  Long- 
ford.—R.  194. 

L.  i  T.  Act,  1870,  s.  C9  ;  appointment  of  admin- 
istrator for  purposes  of  Act,  JU  Barron. — Mis. 
665. 

fidudaiy  relationship;  administratrix  of  yeiCrly 
tenant  procuring  lease  to  herself;  Ulster  tenant- 
right;  L.  ft  T.  Act,  1870;  graft  in  equity. 
£eUf  V.  JSTeWy.— R.  17a 

L.  &  T.  Act,  1870,  B.  46  ;  purchase  of  holding  in 
Iianded  Estates  Court,  by  occupying  tenant. 
Sherlock'!  £ito(e.— Mis.  544. 

non-payment  of  head-rent  by  landlord;  salvage; 
head-rent  paid  by  tenant;  sale  of  landlord's 
interest.    Ahem  v.  M'Sumeg. — K.  172. 

writ  of  restitution;  L.  A  T.  Act,  1860,  a.  70; 
jurisdiction.    Stackpoole  v.  Bogan. — Mis.  664. 

compensation  for  disturbance  and  improTements; 
amendment  of  claim  ;  unreasonable  conduct  of 
landlord ;  demanding  increased  rent ;  Ulster 
custom;  acquiring  tenant-right.  Wright  y. 
Montgomery. — Mis.  669. 

Licensing  Act ;  bond  fide  traveller;  onus  of  proof. 
Cantwell  v.  Dowling  (on  App.)— Mis.  677. 

BCalidous  injury  (see  Preteiament). 

Necessaries,  payment  of  by  master  of  ship ;  corporation 
dues  ;  fee  for  reporting  vessel.  The  Bdvidere. — 
R.  176. 

Ife  exeat  regiM,  writ  of;  not  granted  on  administration 
summons.    Farrar  v.  Carroll. — R.  172. 

New  trial  (see  Damagee). 

Notice  to  quit  (see  Landlord  and  Tenant). 

Parties ;   bill  to  perpetuate  testimony  ;   marriage  within 
prohibited  degrees.    Molony  v,  MoUmy. — Mis.  674. 
Pleading :  (see  Railvmy). 

duplicity ;    action    for    frandnlent   r^resentation. 
Timpnn  v.  DalUm.—'R.  184. 
Postponement  of  criminal  trial  (see  Habeai  Corpat  Act). 
Presentment ;  Grand  Juiy  Act ;  malicious  injury ;  notice 
of  application  for  compensation.    Re  SaU't  Pre- 
sentment. — R.  176. 
chaplain,   remuneration  to  for  services  to  county 
infirmary  ;  costs  incurred  by  governor  of  gaol,  in 
defending  action  at  suit  of  prisoner ;  malicioDS 
injury  to  growing  trees,    lie  South  Tipperary 
Preientmente.—TL  194. 
repairiog  Court-hooiie  ;  presentment  approved  of  by 
grand  jury,  and  rejected  at  subsequent  sessions  ; 
summary    presentment.       Se    WielcUyw   Court- 
house.—R.  207. 
malicious  iiynry  ;  vestments  and  other  church  pro- 
perty ;  fences  ;  pack  of  bounds.     Re  Collier. — 
R.  208. 
maintenance  of  lunatic  asylum  ;  presentmeDt    Re 

Limench  Praentmente.—  Mis.  545. 
coroner's    inquests ;    presentment.     Re    Tullamore 

Presentmentt. — Mis.  545. 
agrarian  crime  ;  Peace   Preservation  Act,  1870,   s. 
39 ;    presentment ;    amount  of   compensation  ; 
alteration  of  area;    costs.    KilUen  v.    Whiie- 
/ord— Mis.  674. 

Race;  "  gentleman  rider."     Burton  v.  WaUcer. — Mis.  611. 

Railway :  (see  Carriers'  Act). 

condition  limiting  liability  for  loss  and  injury  to 
goods  ;  reasonableness  of  conditions  when  to  be 
decided  ;  demurrer  ;  "  through"  rates  ;  part 
tranfit  by  sea.    Moore  v.  M.  Ry. — R.  166. 


loss  of  passenger's  luggage;  oondition  exempting 
from  liabUity  ;  reasonableness  of  condition  ; 
reference  to  condition,  endorsed  on  ticket,  not 
read  by  passenger;  "through  ticket"  Kenli 
V.  if.  Ry.—tiia.  681. 
liability  to  passenger  for  unponetuality ;  notioe 
restricting  liabUity  ;  wilful  misconduet.  ^seibs 
V.  G.  W.  Ay.— Mis.  678. 
Bwnittal  of  action  to  inferior  Court ;   detinue  ;    visible 

means.    Stan^  v.  Hickey. — R  167. 
Repair,  covenant  to  (see  Damages). 

Sale  of  goods  (see  Contract). 
Salvage  (see  Landlord  and  Tenant). 

Security   for  costs ;   plaintiff  resident  in  America ;  tem- 
porary residence  in  Ireland;  property  in  Ireland. 
Oaynor -t.  ShoH.—B,.  116. 
plaintiff  resident  in  England  ;  Judgments  Extension 
Act,    1868;    special  circumstances.      Torhe  ▼. 
M'Loughlin — ^R.201:  Cheeseaumv.  OoMvbdL — 
R.  203. 
plaintiff  resident  in  Walea ;  non-statement  of  plun- 
tiff's  residence,  in  affidavit  to  ground  motion ; 
Judgments    Extension    Act,    1868.    Bunt    y. 
Smyth.— R.  203. 
bill  in  equity ;  next  &iend  of  married  woman,  plain- 
tiff ;  evidence  of  solvency ;  form  of  affidavits. 
Savage  y.  James. — R.  190. 
Ship  (see  Necessaries). 
Statute  of  Frauds  (see  Contract). 

VioMbta,  appointment  of  new ;  husband  <A  cestui  gtM  trust. 
Jamison's  Trusts.— &.  174. 

WfUl ;    legacy,    specific  or   demonstrative.      Uytton   y. 

Mytton.—UiB.  631. 
Witness  (see  Svidence). 


Pbiobituis  ubdib  RKiiaTBinoN  Aon.— A  oaaa  onder 
the  Yorkshire  Regiatiy  Act  (2  ft  3  Anne,  c.  4,  a.  1),  racentiy 
decided  by  the  Court  of  Appeal  in  Chancery,  and  reported  in 
this  week  s  issue  of  the  Weekly  Reporter  {Credland  v.  Potter), 
is  deserving  of  careful  consideration  by  all  practitioners 
likely  to  have  dealings  vrith  land  in  either  of  the  two  register 
counties,  the  words  of  the  Middlesex  Registry  Act  (7  Anne, 
c.  20)  being,  so  far  as  this  point  is  concerned,  identical  with 
those  in  the  Yorksbire  Act.  The  case,  ahortly  stated,  was 
aa  fullowa: — A  registered  l^al  mortgage,  a  fiirtber  advance 
by  the  firat  mortgagee  secured  by  a  memorandum  which  was 
not  registered,  a  subsequent  second  mortgage  which  was 
registered.  The  Court  held,  affirming  the  decision  of  Vice- 
Chancellor  Bacon,  that  the  second  mortgage  had  priority 
over  the  unregistered  further  charge.  The  Act  renders  every 
unregistered  "deed  or  conveyance"  fraudulent  and  void 
against  subsequent  registered  mortgagees  or  purchasen. 
The  Court  held  that  there  was  no  magic  in  the  word  "con- 
veyance," anything  that  passed  an  interest,  or  a  further 
interest,  in  tbe  land  being  a  conveyance.  An  ingenious 
contention  was  raised  on  behalf  of  the  first  mortgagee  in  this 
way: — The  effect  of  the  Act  is  only  to  postpone  an  unregis- 
tered charge,  it  does  not  invalidate  it,  and  it  exists  for  all 
purposes  except  for  the  putpoae  of  claimi^ig  priority  over  a 
registered  charge.  Moreover,  the  mere  registration  of  a  deed 
is  not  notice,  and  in  tbe  present  case  the  first  mortgagee  did 
not  get  actual  nutice  until  after  the  registration  of  the 
second  mortgage  ;  tbe  true  conditinn  of  things  then  was  as 
follows: — A  first  mortgage,  a  second  mortgage,  and  imme- 
diately following  the  regutration  of  the  latter  a  subsequent 
equitable  charge  created  in  favour  of  the  first  mortgagee 
without  notioe  by  the  first  mortgagee  of  the  intervening 
second  mortgage ;  a  state  of  things  under  which  the  first 
mortgagee  is  entitled  to  tack.  This  argument  was  met  by 
the  Court  by  giving  full  effsot  to  the  words  of  the  statute 
'fraudulent  and  void,"  nnder  which  they  held  that  the 
further  chaige  was  to  be  considered  void  as  against  the 
second  mortgagee  for  all  porposes,  and,  in  fact,  as  if  it  had 
no  existence  whatever. — SoUeitort'  Journal. 
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THE  UNIVEESmr  ELECTION. 

Am  many  of  onr  readera  are  actively  interested  in  the 
impending  conteet  for  the  University  of  Dnblin,  we  desire 
to  call  attention  to  a  question  of  some  importance  likely  to 
arise  in  connexion  therewith.  The  promotion  of  Dr.  Bnll  to 
be  Lord  Chancellor  of  Ireland,  and  the  appointment  of  Mr. 
Plunket  as  Solicitor-General,  will  cause  a  doable  vacancy 
in  the  representation.  It  is  known  that  there  will  be  a 
Tery  keen  contest  between  three  (perhaps  foar)  aspirants 
for  the  seat  vacated  by  Dr.  Ball ;  and  though  Mr.  Flnnket's 
re-election  may  be  taken  as  absolutely  wfe,  it  is  by  no 
means  certain  that  he  will  be  unopposed.  Under  these 
drcumstancee,  it  becomes  a  question  of  practical  importance 
to  consider  what  coarse  ought  to  be  taken  witb  reference  to 
the  fresh  elections.  The  procedare  is  regulated  by  statute, 
according  to  which  the  Speaker  is  bonnd  to  give  notice, 
within  six  days  after  he  has  been  duly  informed  of  the 
vacancy,  that  at  the  expiration  of  six  days  from  the  date  of 
the  notice  he  will  issue  his  warrant  for  the  sealing  of  the 
writ.  It  will  depend  upon  the  course  taken  by  the 
Oovemment  as  to  formally  filling  np  the  appointments 
whether  the  elections  thereby  rendered  necessary  are  to 
take  place  under  the  same  or  separate  writs,  and,  in  the 
latter  case,  which  writ  is  to  be  issued  first. 

A  very  slight  consideration  will  show  that  the  Govem- 
meot  have  three  courses  before  them.  If  they  are  willing 
that  the  re-election  of  the  Solicitor-General  and  the  election 
of  his  new  colleague  shoulil  take  place  at  one  and  the  same 
time,  they  have  only  to  take  care  that  all  three  appointments 
(of  Lord  Chancellor,  Attorney-General,  and  Solicitor- 
Oeneral)  should  appear  in  the  same  GtaeUi,  and  that  the 
two  vacancies  thus  created  should  be  forthwith  duly  notified 
to  the  S{>eaker,  who  will  then  be  bound  to  insert  one  notice 
and  issue  one  warrant  for  a  writ  for  the  filling  up  of  both 
yacandes.  If,  on  the  other  band,  they  desire  the  elections 
to  take  place  separately,  they  have  only  to  delay  the  formal 
completion  of  tithtr  appointment  untU  after  the  other  has 
been  duly  brought  to  the  Speaker's  notice,  and  he  has 
gazetted  the  statutory  notice,  nhen,  as  he  cannot  insert 
another  notice  until  at  least  the  next  gazHtte,  an  interval  of 
not  less  than  three  days  will  necessarily  take  place  between 
the  elections.  Supposing  the  Government  do  determine  to 
adopt  this  course,  it  is  immaterial  for  onr  purpose  to  oonsider 
which  writ  should  issue  first.  We  can  indeed  see  reasons 
for  sappo<dng  that  it  would  be  convenient  to  have  the  re- 
election of  the  Solicitor-General  over  before  the  occurrence 
of  the  contest  which  vrill  inevitably  take  place  for  the  other 
vacancy,  and  we  have  shown  that  they  can  so  arrange  if 
they  thiak  it  worth  while.  On  the  other  hand,  we  can  see 
no  possible  benefit  to  them  or  anyone  else,  in  delaying  the 
re-dection  of  the  Solidtor-Genend  till  after  the  conclusion 
of  the  other  contest,  and  thus  almost  to  a  certainty  involv- 
ing the  constituency  in  two  contested  elections  within  a 
few  days  of  one  another,  and  exposing  the  Solicitor-General 
to  the  risk  of  opposition  from  a  class  of  electors  who  would 
probably  at  a  double  election  confine  their  exertions  to  the 
election  of  his  colleague. — Soliciton'  JoumaU, 

COURT  OF  CHANCERY  APPEAL. 

BlMABXa  OT  THI  LOBD  JtJBTIOK  OT   AFFIAI^ 
MULBOLLAND  AKD   0TBKB8  V.  KlUKN  AND  0TBEB8. 

Dee.  2£. — Lord  Commissioner  Lawson  and  the  Lord 
Justice  of  Appeal  sat  to  deliver  judgment  in  the  above 
oaro,  which  was  argued  about  five  weeks  a^o. 

Lord  Commissioner  Lawson  having  read  the  judgment 
of  Lord  Commissioner  Napier,  in  which  be  (Lord  Commis- 
moner  Lawson)  concurred,  affirming  the  decision  of  the 
Vice  Chanct^llor,  and  (iismissing  the  appeaL 

The  Lord  Justice  of  Appeal  said  he  had  some  doubts 
whether  the  plaintifis  ha>l  sufficiently  established,  at  law, 
their  ownership  of  the  sea  shore  in  question,  so  as  to  war- 
rant the  Court  of  Chancery  in  granting  the  prayer  of  a 
bill  of  peace,  and  thereby  quieting  the  plaintiffs  for  ever 
in  the  poiisession  of  the  shore,  and  excluding  therefrom 
all  the  rest  of  the  public.  His  Lordship,  having  com- 
mented at  considrrable  length  on  the  case  of  UuUuMand 
T.  KilUn,  tried  before  Baron  Fitzgerald  more  (ban 
nine  years  ago,  in  which  the  same  question  was  raised, 
then  observed: — 


I  have  thus  tried  to  make  intelligible  the  oonside- 
rations  which,  I  must  confess,  have  left  me  fall  of 
misgivings  as  to  the  soundness  of  this  decree,  though  it 
has  met  with  the  approval  of  both  the  Lords  Com- 
missioneTS.  Then  the  qneetion  presents  itself— which  is, 
under  the  circumstanoes,  of  little  or  no  conseqnenoe  to 
anyone  but  myself — ^what  coarse  ought  I  to  take!  If  I 
were  sitting  alone,  and  were  hearing  this  cause  in  the 
first  instance,  I  believe  that  I  sboold  send  it  to  a  trial 
at  law.  But  I  am  not  hearing  it  in  the  fimt  instance,  and 
I  am  not  sitting  alona  I  am  sitting  now  with  an  advantage^ 
the  preciooimeas  of  which  no  one  can  realise  but  one  who 
ha<,  like  me,  for  long  years  suffered  from  the  want  of  it — 
the  advantage  of  being  associated  with  colleagues  whose 
judgment,  whose  knowledge,  whose  conversance  with  the 
affairs  of  this  Court  and  exclusive  devotion  of  their  time  to 
them,  I  can  hold  in  that  respect,  that  as  when  I  find  them 
agreeing  with  me  I  am  encouraged  ;  so  when  I  find  them 
differing  from  me,  I  am  instantly  held  in  check.  The  latter 
is  precoaely  the  position  in  which  I  find  myself  at  this 
moment.  Apd  in  wLich  more  than  once  before  I  have 
found  myself  since  the  commencement  of  the  present 
admirable  constitution  of  this  Court,  I  say  advisedly — 
and  I  am  happy  to  take  this,  the  last,  opportuni^ 
of  saying  it — the  present  aomirable  constitution  of  this 
Court— headless  though  it  be — a  headless  institution, 
as  with  exquisite  appropriateness  of  lime  and  place,  and 
circumstanoes,  it  has  been  lately  called  by  one  who 
seldom  stops  to  measure  his  phrases  by  his  knowledge 
of  whatever  subject  be  may  take  a  fancy  to  declaim 
about.  I  have  great  pleasure  in  informing  that  very  eminent 
legal  personage,  as  ne  has  been  good  enough  to  concent 
himself  about  us,  that  the  Court  of  Chancery  in  Ireland  is 
now,  and  has  been  for  the  last  nine  months  of  this  year, 
under  very  excellent  headship  and  leadership,  indeed — and 
in  particular  as  to  this  its  upper  branch,  of  which  I  can 
speak  with  some  knowledge — this  the  Court  of  Appeal  in 
Chancery — this,  let  me  remind  our  censor,  the  first  and 
moHt  exalted  without  a  single  exception  among  all  the 
Courts  within  this  realm,  whether  of  law  or  of  equity,  as  the 
Court  must  needs  be  which  hears  appeals  from  the  Court  of 
the  Lord  Chancellor  himself,  when  we  have  the  felicity  to 
possess  one — that  never  since  it  was  founded  has  it  been 
better  headed,  better  guided,  better  led,  smoother  in 
working,  more  harmoniuus  in  mutual  help  and  co  operation, 
more  efficient  in  every  way  for  transacting  the  public  business 
than  it  has  been  during  the  last  three  terms  of  the  present 
year.  And  I  may  say  so  much  for  it,  as  no  share  in  the 
credit  of  it  is  due  to  myself  ;  for  bsving  been,  as  1  was,  a 
member  of  the  Court  in  its  evil  days,  it  in  obvions  that  I 
can  claim  no  share  in  the  praise  now  due  to  its  greater 
excellence.  And  if  I  am  asked  whrre  lies  the  difference — 
the  difference  between  then  and  now — I  answer,  it  is  the 
old  difference — the  one  so  unhappily  familiar  to  us  in 
Ireland — the  difference  between  those  who,  being  judges 
indeed,  can  be  content  with  being  nothing  else,  and  those 
who  are  party  politicians  first  and  judges  afterwards.  And, 
as  I  have  said  so  much,  I  will  add  one  word  more,  with  that 
contrast  before  us,  and  with  the  experience  which  recent 
times  have  given  .us,  of  what  the  politico- judicial  mixture 
really  means  here  in  Ireland,  I  shall  be  to  the  last  incredu- 
lous— I  shall  refuse  to  believe  it  till  I  see  it— that  any 
measnure  asxuming  to  be  a  great  reform  of  the  Irish 
Judicature  shall  pass  buth  Houkoh  of  Parliament  which 
shall  not  provide  for  the  dissolution,  at  some  not  distant 
day,  of  that  ill  starred  and  most  pernicious  union  under 
which  the  claims  of  party  service  are  seen  competing  writh 
those  of  judicial  duty—  upon  the  time,  the  energies,  and  the 
impartialty  of  the  judge.  I  hope  it  vrill  not  be  thought 
that  I  have  transgressed  the  occasion  by  taking  the  oppor- 
tunity at  this,  the  last  sitting  of  the  Appeal  Court  under 
the  Chancery  Commission,  to  bear  my  humble  testimony  to 
its  merits ;  and  it  is  because  it  has  been  such  as  I  have 
endeavoured  to  describe  it  that  I  enjoy  the  privilege  of 
taking  the  course  which  I  am  now  about  to  do — that, 
though  I  have  not  succeeded  in  dispelling  my  own  doubts, 
though  the  reasons  which  have  carried  conviction  to  the 
minds  of  the  Lords  Commissioners  have  failed  to  do  so  to 
mine  ;  yet  in  the  mere  fact  that  they  have  deliberately,  and 
after  consideration,  concurred  in  a  precise  and  definite  con- 
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cliuion,  I  find  reason  gufficient  to  satisfy  me  in  srurendering 
to  their  opinion  impressiona  which,  after  all,  are,  pethxpt, 
no  better  than  ill-digested  doubts.  Another  consideration 
there  is,  which  has  weighed  with  me  a  good  deal,  because  it 
brings  the  case  within  the  scope  of  a  danger,  the  most 
sinister  and  menacing,  perhaps,  of  all,  whidi  now  hangs 
over  the  administration  of  justice  in  this  country.  Mulhol- 
land  T.  KUIat  was  tried  in  1865.  We  are  now  in  1874. 
We  know  the  fate  which  has  in  that  interval  fallen  upon 
the  Irish  jury  system.  I  shall  say  no  more  of  it  now  uian 
this,  that  I  should  be  slow  indeed,  in  this  or  any  other  case, 
to  send  the  verdict  of  a  juiy,  such  as  juries  were  in  1886, 
to  be  reviewed  by  a  jury  such  as  juries  can  be  in  1874.  I  do 
not  formally  dissent  from  the  order  of  the  Court. 

Lord  Commissioner  Lawson  stated  in  a  few  worxls  that  he 
fnlly  reciprocated  the  feelings  which  the  Lord  Justice  had 
expressed  as  existing  between  the  members  of  the  Court  for 
the  last  nine  terms.  It  was  their  most  anxious  desire  to  do 
the  business  of  the  Court  as  best  they  could.  He  was  not 
in  a  position  to  offer  an  opinion  on  the  other  matters  sug- 
gested by  the  Lord  Justice,  and  only  wished  to  make  that 
remark,  lest  he  should  be  supposed  to  concur  in  them. 

The  decision  of  the  Court  below  was  accordingly  affirmed, 
and  the  appeal  dismissed,  but  without  costs. 


THE  VENDOR  AND  PURCHASER  ACT,  1874. 

However  inactive  the  past  session  may  have  been  in  a 
purely  political  wnse,  it  has  certainly  been  far  from  barren 
ill  enactments  which  affect  the  general  character  of  onr 
jurispmdence.  The  law  of  real  property  has  in  particular 
ondergone  many  important  modifications.  We  have  had  a 
Married  Women's  Property  Act,  a  Powem  Ameiidmcnt 
Act ;  the  Statutes  of  jLimitationa  have  been  altered,  or 
rather,  in  effect,  repealed,  and  we  now  have  an  "Act  to 
Amend  the  Law  of  Vendor  and  Purchaser,  and  further  to 
■impUfy  Title  to  Land."  The  latter  statute,  which  is  one 
of  iiuly  commendable  conciseness  and  hrevity,  may  be 
described  as  being  simply  of  a  revolutionary  ohanioter. 
The  effect  of  reading  the  present  statute  upon  a  convey- 
ancer of  the  old  school,  nourished  upon  Feame's  Contingent 
Remainders,  versed  in  the  mysteries  involved  in  attendant 
and  satisfied  terms,  the  supposed  icintiVa  jurit  and  other 
metaphysical  abHtractions  which  one  finds  in  old  law 
bookf,  would,  we  imagine,  be  startling  in  the  extreme, 
especially  when  he  came  to  that  section  which  for  some 
purpoMS  practically  abolishes  the  Histincti6n  between  real 
and  pemonal  property.  In  this  connexion  it  may  be  useful 
to  notice  the  ftriking  analogy  between  the  English  and  the 
Koman  law  in  this  respect.  The  histor}  of  Roman  law,  as 
tiir  Heniy  Maine  has  pointed  out,  is  the  history  of  the 
asiimilation  of  m  mandpi  to  ret  non-mancijn  ;  and  though 
tfaete  two  divisions  of  property  do  not  precisely  correspond 
with  oar  "  real  "  and  "personal,"  still  the  process  is  closely 
analogous  to  vihat  hax  taken  place  in  nur  own  jurisprudence, 
where  the  law  of  real  property  has  been  mora  or  less  simpli- 
fied on  the  model  of  personal. 

We  must,  however,  notice  the  provisions  of  the  Act  more 
in  detail,  as  almoct  every  paragraph  embodies  a  change  of 
momentous  importance.  The  first  Kection  enacts  that  forty 
yeitrs  instead  of  sixty  i-hall  be  the  period  for  commencement 
of  title ;  subject,  however,  to  the  provihO  that  an  earlier  title 
may  be  required  in  those  cases  where  a  purchai<er  may  now 
demand  more  than  sixty  years  An  earlier  title  may  now 
be  required  wheie  the  documents  give  rise  to  the  suRpicion 
that  estates  tail  still  subsist,  or  where,  in  a  word,  there  are 
doubtful  and  suspicious  circumstances  connected  with  the 
earliest  document  produced,  It  is  well,  perhaps,  that  this 
saving  clause  is  added.  If,  however,  we  were  to  measure 
the  pmlable  results  of  an  Act  like  the  present  simply  by 
the  difference  betwee  n  the  pel  iods  marked  an  the  root  of 
title,  «e  libould  greatly  underrate  its  magnitude.  The 
indirect  consequences  of  such  an  enactment  are  of  even 
greater  importance  than  the  direct.  It  is  not  as  though 
purchasers  nevir  gave  a  fair  price  for  property  with  less 
than  a  strictly  marketable  title.  On  the  contrary,  f tiU  value 
is  often  given  where  fifty  and  even  forty  years  is  the  longest 
period  during  which  the  title  can  be  traced  ;  nnd  that,  too, 
even  by  the  Court  of  Chancery  itself.  "  In  fact,  such  pur- 
'cbases  are  constantly  sanctioned  by  the  Court  of  Chancery ;" 


and  in  some  ciroumstancea  the  Court  will  sanction  purchaaea 
"with  a  title  very  far  from  marketable  :"  Dart's  V.  &  P. 
p.  60.  We  may,  therefore,  infer  that,  hereafter,  it  will  be 
a  very  common  practice  to  buy  land  on  twenty-five  or  thirty 
years'  title — nay,  the  Court  itself  may  invest  the  funds 
of  its  suitors  in  property  as  questionable.  The  old  period 
was  fixed  on  the  measure  of  a  tolerably  long  life  ;  the 
present  period  is  piactically  half  such  a  life  time,  or  a  little 
more.  Uf  course  much  may  be  said  in  favour  of  the  chang« 
on  the  groond  of  the  greater  pnblidty  given  in  modem 
times  to  sales  and  transfers  of  lands  by  means  of  advertise- 
ments circulated  far  and  wide,  and  of  the  consequent 
multiplication  and  greater  accessibility  ot  documentary 
evidence  of  different  kinds.  Prediction  in  such  a  case  is 
obviously  out  of  the  question  ;  but  we  trust  that  onr  law- 
makers have  long  and  earnestly  considered  the  question 
from  all  points  of  view  before  introducing  a  measure  so 
sweeping. 

The  second  section,  with  its  sub-division«,  is  of  soaroely 
less  importance.  The  first  of  these  sob-sections  is  that  a 
lessee  or  asrignee  of  a  lease  is  no  longer  to  be  entitled  to 
examine  the  title  to  the  freehold.  To  estimate  this  change 
aright,  we  must  consider  it  in  connexion  with  the  foregoing 
paragraph.  A  twenty-five  or  thirty  years'  titie  will  hereafter, 
as  we  have  seen,  probably  in  many  cases  be  the  ultimate 
foundation  for  a  lease  of  sixty  or  seventy  years  or  longer,  and 
perhaps  one  or  two  under  leases  for  twenty-nne  years  or 
less.  We  presume,  however,  that  the  lessee  or  assignee,  if 
he  discoven,  from  independent  investigktion,  a  flaw  in  the 
freehold  title,  will  be  allowed  to  plead  that  knowledge,  so  as 
to  avoid  specific  performance.  It  will,  no  doubt,  be  open  to 
the  intended  lessee  or  assignee  to  stipulate  in  the  agreement, 
or  before  the  nctnal  execution  of  the  lease,  for  on  inspection 
of  the  freehold  title  ;  but  we  are  not  sure  that  it  would  not 
have  been  better  to  leave  the  lessor  to  take  care  of  his  own 
interests.  The  second  sob-division  embodies  what  is  com- 
monly inserted  in  conditions  and  agreements  for  sale,  that 
recitals,  statements,  and  descriptions  of  facts,  &c.,  contained 
in  deeds.  Acta  of  Parliament,  or  statutory  deolarntiona 
twenty  years  old,  shall  form  what  is  termed  by  writers 
on  jurisprudence  a  pratumptio  jurit,  not  a  prcenmptio 
jurii  et  de  jure ;  a  presumption,  that  is,  which  is  to  be 
taken  as  true  until  proved  to  be  false.  To  this,  probably, 
no  serious  objection  will  be  taken,  nor  to  that  which 
follows,  which  makes  an  equitable  right  to  have  copies  of 
documents  of  title  produced  of  eqnal  value  with  a  legal 
rifht  of  the  same  kind.  But  it  is  not  equally  obvious  why 
the  present  rule  as  to  the  possession  of  deeds,  when  an 
estate  has  been  sold  to  dUSerent  pnrchasers,  should  be 
altered.  It  certainly  seems  the  preferable  plan  for  the 
purchaser  of  the  most  valuable  part  to  take  the  deeds  and 
covenant  fur  their  production,  rather  than  for  the  vendor 
to  keep  them,  however  small  a  portion  he  may  retain. 
Such  alterations  of  the  law  seem  to  be  gratuitous,  especially 
where  it  is  so  easy  in  each  particular  case  to  modify  the 
ordinary  practice.  Questions  of  thin  kind  are  sorely  beet 
left  to  the  operation  of  Toluctary  contract.  The  new  rale, 
however,  may  be  beneficial  in  freeing  vendors  from  the 
necessity  of  obtaining  valuations  of  the  unsold  part  of 
their  property,  in  order  to  detennine  which  lot  is  of  the 
greater  value.  The  third  section  of  the  Act  appears  to  be 
otiote.  We  cannot  see  why  it  should  be  neoetsary  to  state 
explicitly  that  trustees  are  to  be  subject  in  sales  and  pur- 
chases to  the  same  rules  as  govern  other  vendors  and 
purchasers.  And  the  margiuid  note  here  is,  as  usual, 
obscure,  "  Trustees  may  sell,  &c.,  notwithittiinding  roles." 
The  words  of  the  nectioii  are: — "Trustees  who  are  either 
vendors  or  purchasers  may  sell  or  boy  without  excluding 
the  application  of  the  second  section  of  this  Act.  Tha  true 
analysis  would,  therefore,  be,  "Trustees  may  sell,  Ac,  in 
accordance  with  rules."  The  latter,  perhaps,  is  so  exceed- 
ingly like  an  identical  prupodtion  that  it  probably  never 
occurred  to  the  writer  that  it  was,  nevertheleea,  the  true 
significance  of  a  law  solemnly  passed  by  the  Legislature. 
The  fourth  section  goes  very  &^  in  the  direction  of  Lord 
Mansfield's  wish  to  make  a  mortgage  a  simple  charge  upon 
the  land,  and  in  all  respects  personal  property.  As  so  great 
a  step  has  been  taken,  it  is  perhaps  a  (dty  that  a  complete 
measure  has  not  been  passed.  The  law  of  mortgage  is  made 
unnecessarily  complex  ;  aa,  for  some  purposes,  a  mortgage 


Digitized  by 


Google 


654 


THE  IRISH  LAW  TIMES 


[Deo.  26, 


is  raal  property,  being  an  out-and-out  conveyance  of  the  legal 
estate,  whiUt  for  others  it  is  personal,  as  the  mortgage  debt 
paasea  to  the  personal  representatives  of  tlie  mortgagee. 
The  present  statute  leaves  the  law  still  more  anomalous 
than  it  was,  and  will,  we  suspect,  require  to  be  supple- 
mented. The  form  of  the  deed  will  apparently  still  be  a 
conveyance  of  the  legal  estate  to  the  mortgagee,  his  heirs, 
and  assigns,  but  the  new  law  makes  that  le^  estate  trans- 
ferable by  the  personal  representatives  of  t£e  mortgagee,  in 
whom  it  never  vested.  Tnily  English  statute  law  partakes 
of  the  illogical  character  which  belongs  to  most  of  our  insti- 
tutions. It  is  noticeable,  too,  that  the  form  of  the  section  is 
permissive:  The  legal  personal  representative  may  convey. 
Are  we  to  infer  from  this  that  the  mortgagor,  on  payment  of 
the  debt  and  interest,  can  elect  iiom  whom  to  demand  a 
reconveyance  f  The  succeeding  section  tends  equally  to 
render  uncertain  and  indefinable  the  lines  which  separate 
real  from  personal  property.  The  bare  legal  estate  in  fee- 
simple  of  a  trustee  is  to  vest  in  his  executor  or  sdminiatrator. 
Tluare  are  many  difficulties  and  ambiguities  attending  the 
present  Law  of  Mortgages  and  Trusts^  but  it  seems  a  singularly 
strange  way  of  remedying  them  to  enact,  as  the  present  Act 
apparently  does,  that  a  conveyance  to  persons,  their  heirs 
and  assigns,  shall,  by  implication,  vest  an  estate  in  their 
•xecutors  and  administraturs.  We  were  under  the  impres- 
sion that  our  law  did  not  favour  estates  by  implication.  The 
purpose  which  actuated  the  fmrners  of  this  statute  was  un- 
questionably good  ;  but  they  have  not  considered  all  that 
was  involved  in  those  branches  of  l»w  which  they  set  them- 
selves to  alter,  and  consequently  their  work  is  one-sided, 
and  only  tends  to  make  confusion  worse  confounded.  The 
great  underlying  question  is  whether  the  existing  difference 
in  the  devolution  of  real  and  personal  property  is  right  and 
desirable.  Mr.  Joshua  Williams  thinks  not,  and  we  are  of 
the  same  opinion.  If  the  distinction  in  this  respect  were 
done  away  in  addition  to  the  greater  fairness  and  justness  in 
the  law,  there  woold  also  be  greater  oleamess  and  freedom 
from  ambiguity. 

That  object  of  unfailing  soliintude  on  the  part  of  the  Legis- 
lature, the  married  woman,  does  not  of  course  escape  notice 
in  this  most  comprehensive  statute.  Fortunately  so  little  is 
said  about  her  that  she  will  have  no  cause  of  complaint,  and 
that  little  is  perfectly  unexceptionable.  It  is  to  the  effect 
that  when  she  is  a  bare  trustee  she  may  convey  or  surrender 
as  if  she  were  a  /cms  toU.  The  sncceeding  section,  however, 
the  seventh,  is  more  startling.  It  seems  that  tacking  of 
mortgages,  and  other  charges  and  interests,  are  no  longer  to 
be  allowed.  We  do  not  question  that  this  is  a  most  salu- 
tary change.  It  will  give  both  greater  scope  and  greater 
safety  to  investments  on  real  securities.  The  old  riUe  was 
founded  on  technicalities  of  English  law,  and  certainly  had 
no  foundation  in  the  first  principles  of  morality.  Hereafter 
the  security  of  a  loan  npon  mortgage  will  be  exactly  propor- 
tioned to  the  value  uf  the  property,  minus  incumbrances 
already  created.  Equitable  owners  will  find  it  easier  to  bor- 
row on  reasonable  terms,  aikd  a  wider  field  will  be  open  to 
investors.  And  even  the  Court  of  Chancery  itself  will  not 
hesitate  to  lend  the  funds  at  its  disposal  upon  a  second 
charge. 

The  8th  section  deals  with  a  question  which  sadly  needs 
authoritative  determination — we  mean  the  question  of  regis- 
tration. Where  a  will  devising  land  in  Middlesex  or  York- 
shire has  not  been  registered,  an  assurance  by  the  devisee 
or  anyone  claiming  under  him,  if  registered  before,  is  to  pre- 
vsU  over  any  assurance  from  the  testator's  heir-at-law.  As 
we  might  expect,  the  enactment  is  too  narrow  and  not 
explicit  enough.  It  only  deals  with  one  class  of  cases,  and 
it  seems  doubtful  bow  far  it  really  altern  the  law  as  to  Uitm. 
Are  we  to  infer  that  if  it  is  not  registered  in  due  time,  it 
shall  not  in  any  case  take  such  precedence  I  If  we  are,  then 
the  present  rule  is  repealed  by  implication.  For  "in  equity 
registration  is  no  protection  against  an  unregistered  assur- 
ance of  which  the  party  claiming  under  the  registered  instru- 
ment bad  notice  prii>r  to  the  completion  of  his  purchase  or 
security":  Dart's  V.  &  P.,  p.  780.  If  we  are  to  gather  that 
the  purchaser  fromtbo  heir  is,  upon  registration,  to  have  pre- 
cedence only  in  case  he  has  not  had  notice,  express  or 
constructive,  of  the  prior  unregistered  deed,  then  it  is  a  great 
pity  that  the  Act  does  not  say  so,  and  it  only  adds  another 
difficulty  to  a  subject  which  was  already  sufficiently  intricate. 


We  need  ooly  notice  of  the  oooduding  sections  that  they 

to  provide  a  rapid  remedy  for  difficulties  arising  from 
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THE  LAW  CLERKS'  ASSOCIATION. 

A  meeting  of  the  central  committee  was  held  on  Monday 
evening,  at  207,  Great  Brunswick-street.  The  vice- 
president  was  in  the  chair,  and  among  those  in  attendance 
were: — Messrs.  Jervise,  Dodd,  Pride,  Flynn,  Keegan, 
Farrelly,  M'Dermott,  and  Devereux.  Proofs  of  tbe 
prospectus  of  tbe  new  Provident  Institute  were  submitted, 
and  directions  were  given  for  the  circulation  of  copies 
among  all  law  clerks,  whether  members  of  tbe  association 
or  not,  with  the  view  of  preparing  their  minds  for  the 
discussion  to  take  place  upon  it  at  the  uext  general  meeting. 
Mr.  Flynn  handed  in  a  subscription  of  10s.  from  Mr. 
Joshua  Brereton  towards  the  library  fund,  and  it  waa 
announced  that  the  library  and  reading  room  would  be 
closed  dnring  the  Christmas  holidays  until  the  first  Monday 
in  January,  t^e  treasurer's  accounts  having  been  audited, 
arrangements  were  made  for  the  preparation  of  the  annual 
report  of  tbe  retiring  committee,  and  the  meeting  adjourned 
to  Monday  next  to  consider  it. 


APPOIKTMEITT. 


New  ATTotuitr. — On  the  22nd  and  23rd  inst.,  Mr.  John 
Frands  Small,  of  Newry,  was  admitted  an  Attorney  and 
Solicitor  of  Her  Majesty's  High  Cotirts  of  Common  Ijaw 
and  Chancery  in  Ireland.  Mr.  Small  was  a  very  distin- 
guished student,  both  in  law  and  general  literature,  having 
taken  first  place  at  his  preliminary  examination,  and  the 
silver  medal  at  the  last  final  examination,  on  high  ans  weiiug, 
and  after  severe  competition.  These  proofs  of  industry  and 
ability  are  tbe  beat  guarantees  for  future  success,  and  the 
exercise  of  the  same  qualities  will  make  Mr.  Small  as 
suooessfnl  in  bis  profession  in  tbe  future  as  in  the  past. 


NOTES  OF  ENGLISH   DECIS10N& 
(From  tbe  Law  Timet.) 

Mabrixd  Wokcn's  Pbofutt  Act,  1870  (S3  &  84  Vior., 
o.  98),  s.  II — RioHT  OF  A  Mabbiid  WoMAir  Traokb  to 
■tuwius  AX  Action  aoainbt  heb  Baskebs  fob  Bbkaoh 
OF  COMTBAOT.' — A  married  woman,  carrying  on  busineaa 
separately  from  her  husband  as  a  sole  trader,  and  having  in 
that  capacity  a  banking  account,  sued  her  bankers  for 
damages  for  not  presenting  a  bill  of  exchange  deposited 
with  them  for  that  purpose,  for  not  giving  her  notice  of  tbe 
dishonour  of  a  bill  of  exchange  entrusted  to  them,  and  for 
dishonouring  her  cheques,  they  having  funds  of  hers  at  the 
time  to  meet  them  :  Held,  that  she  was  entitled  to  maintain 
the  action,  it  being  a  remedy  for  the  protection  and  security 
of  her  wages,  earnings,  money,  and  property  within  the 
meaning  of  tbe  lltb  section  of  the  Married  Women's 
Property  Act  1870  :  {anrnnen  r.  The  Citgeank,  81.  L.  T. 
Rep.  N.  S.  268.    C.  P.) 

Bills  of  Salb  Act  1854  (17  &  18  Vior.,  o.  36),  8^7 — 

FOSICAL  PoaSEBSION— AfFABEST  OWMEBSHIP.— Where  a, 
mortgagee  of  furniture  under  an  unregistered  bill  of  sale 
puts  a  man  into  posseasion  of  the  furniture,  but  allows  it  to 
be  used  by  the  mortgagor,  the  furniture  remains  in  the 
"apparent  possession"  of  tbe  mortgagor  within  the  meaning 
of  the  Bills  of  ShIb  Act,  1854,  and  in  the  event  of  the 
mortgagor's  bankruptcy  occurring  whiletbe  man  is  in  pos- 
session, the  furniture  will  pass  to  the  trustee  in  the  bank- 
ruptcy: (Ex  parte  Jaj/  ;  Re  Blenkhom,  81  L.  T.  Kepw  N.  S. 
260.    Chan.) 

Mabbibd  Womah'b  Will— Dbsebtion  bt  Hobbasd — 
Limited  Gbast — Mabbibd  Wohbn's  Fbofebtt  Act. — 
Testatrix  was  a  married  woman  who  had  been  deserted  by 
her  husband  in  1866.  The  property  which  she  disposed  of 
by  her  will  consiBted  of  her  earnings  since  1866,  which  had 
aU^beeu  invested  biuce  1870.  The  Court  limited  the  pro- 
bate to  property  acquired  since  1870,  the  date  of  tbe 
Married  Women's  Property  Act:  {Inthegoodt  </  E.  Ptpptr, 
31  L.  T.  Kep.  N.S.  274.    Prob.) 
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BOOKS    BECEIVED. 


We  have  received  the  following  books  for  review  : — 

A  Itanual  of  ComHtutional  Bittorj/,  founded  on  tht  Workt 
of  ffaUam,  Crtaty,  May,  and  Broom;  containing  the 
Fundamental  PrincipUt  and  the  Leading  Catet  m  Con- 
gUtMtianal  Late.  By  Fosrsst  Fulton,  LL.B.,  B.A. 
(Lond.),  of  the  Middle  Temple,  Esq.,  Barrister-nt-Law. 
London  :  Bntterworths,  7,  Fleet-street.     1875. 

A  Compendium  of  Irish  Sanitary  Laa,  eontaining  the  Public 
Health  (Ireland)  Act,  1874,  <i»d  the  Aett  ineorporated 
therewith;  also  the  Acts  relating  to  Workihopi,  Common 
Lodging  Bouaei,  BaJcdunues,  the  Adulteration  of  Pood, 
Drinh,  and  Drugi,  and  the  Burial  Orounde  Acta,  vnth 
Explanatory  Notet,  a  Collection  of  Legal  Decinoni  in 
Sanitary  Caiee,  and  mi  Index.  By  John  Odseut 
Bybnb,  Esq.,  A.B.,  Barrister-at-Law.  Second  edition. 
Dublin  :  William  McGee,  18,  Nassaa-street     1875. 

Public  Health  {Ireland^  Act,  1874  -.—  Digat  oftke  Sanitary 
Lava  in  Force  in  Ireland.  Prepared  under  iHrection 
from  the  Local  Oovemment  (Ireland)  Board.  By  W.  X>. 
WoDBWOBTH,  Esq.,  Assistant  Secretary.  Dublin:  Alex. 
Tbom,  87  and  88  Abbey-street.     1874. 


LAW  STUDENTS'  JOUBITAL. 


THE  SOCIETY  OF  THE  ATTORNEYS   AND 
SOUCITORS  OF  IRELAND. 


FnrAIi  EXAKIHATIdN  FOB  APFBINTIOBa  TO  ATTOSSBTa, 


rUBSCAKT  TO 


"  The  Attorney  and  SoUeUort  Act  {Ireland),  1866." 


DUBUN,  MlORAIUUB  Tbbm,  1874. 
OOHHON  LAW. 

1.  What  is  meant  by  the  "extraordinary  jurisdiction'' 
of  the  Superior  Courts  of  Common  Law !  Gire  instanoes 
of  its  exercise. 

2.  What  is  the  distinotion  between  exprea  and  impUtd 
contracts  t  and  give  some  instances  of  those  of  the  latter 
description. 

3.  What  are  the  cases  in  which  a  previous  request  will  be 
plied  when  the  consideration  is  executed  t 

4.  What  is  the  difference  between  eonntrrent  and  roittutK- 
ing  consideration  ?    Give  instances  of  both. 

5.  To  what  extent  are  common  carriers  liable  at  Com- 
mon Law  for  the  safety  of  goods  conveyed  %  How  has 
this  liability  (as  to  carrien  by  land)  been   modified  by 

~  statute  t 

6.  If  goods  be  stolen,  and  the  owner  prosecute  the  thief 
to  conviction,  the  goods  having  meanwhile  been  sold  in 
market  overt,  who  shall  have  the  goods ! 

7.  To  what  extent  does  the  maxim  caveai  emptor  prevail 
in  reference  to  the  goodness  of  that  which  is  purchased  I 
Refer  t<i  some  of  the  leading  cases  on  this  point. 

8.  How  does  an  unauthorized  alteration  in  a  deed  or 
other  written  contract  affect  the  validity  of  the  instm- 
mentt 

9.  Define  a  partnership — how  constituted  t  What  enact- 
ments respecting  this  are  contained  in  a  recent  statute  ?  In 
bow  many  ways  may  a  partnership  be  dissolved  ! 

10.  State  geuerally  we  rules  regulating  the  rights  and 
liabilities  of  principal  and  agent  on  a  contract  by  the 
agent 

11.  When  husband  and  wife  are  living  separate,  what 
is  the  law  as  to  the  husband's  liability  for  his  wife's 
debts !  What  is  the  law  as  to  a  husband's  liability  for  the 
debts  of  his  wife  contracted  before  marriage  t 

12.  lllnstrate  the  maxim — 

"Ex  turpi  cauta  nan  oritttr  actio." 


18.  Mention  any  exceptions  to  the  rule  forbidding  the 
reception  of  parol  evidence  for  the  purpose  of  qualifying  « 

written  contract. 

14.  Explun  the  distinction  between  void  and  voidable 
contracts,  and  enumerate  the  principal  classes  of  contracts 
which  come  under  each  bead. 

16.  To  what  actions  can  a  plea  of  tender  be  pleaded, 
and  what  are  the  requisites  to  constitute  a  valid  tender  ! 


BEAL  PBOPEBTT,  OONVBTANCIHa,  AND  XQDITT. 

1.  Whnt  are  the  principal  provisiona  and  what  has  been 
the  effect  of  the  statute  of  uses  !  To  what  extent  do  con- 
veyances and  settlements  depend  at  the  present  time  on 
the  statute  of  uses ! 

2.  Give  an  account  of  tbe  successive  changes  in  the  law 
as  rt^ards  the  right  to  devise  lands  by  will. 

S.  "A"  devised  a  term  of  years  to  "B"  and  the  heirs 
male  of  bis  body;  what  estate  does  "  B"  take  in  the  term, 
and  who  wonld  be  entitled  thereto  on  the  death  of  "  B"  t 

4.  State  accurately  the  distinction  between  executed  and 
executory  trusts,  and  between  trusts  executory  in  marriage 
articles  and  trusts  executory  in  wills. 

5.  State  and  illustrate  the  general  rule  as  to  tbe  nature 
of  the  contracts  of  which  specific  performance  will  be 
granted. 

6.  Define  taliifaction.  Into  what  four  classes  may  cases 
where  satisfaction  occnrs  be  divided  t  State  the  distinction 
between  " satiBfikction"  and  "performance." 

7.  What  is  the  distinction,  and  the  reason  of  it,  between 
the  liability  of  a  trustee  and  an  executor  who  joins  in  the 
receipt  for  purchase-money,  which  is  in  fact  received  and 
misapplied  by  his  co-trustee  or  co-executor  f 

8.  Mention  the  covenants  from  vendor  to  purchase.*,  and 
from  purchaser  to  vendor,  in  a  conveyance  of  leasehold 
estate. 

9.  What  is  the  proper  form  to  be  used  in  giving  an  estate 
in  fee  simple  to  two  or  more  persons  as  joint  tenants  t 
What  are  the  four  unities  of  joint  tenancy,  and  which  of 
them  is  common  to  a  joint  tenancy  and  a  tenancy  in 
common  ? 

10.  What  was  the  general  mle  as  to  the  obligation  of  a 
purchaser  to  see  to  the  application  of  the  purchase  money  t 
What  enactments  have  affected  this  rule  t 

11.  An  estate  is  given  to  "A"  and  the  heirs  of  his  body 
by  his  present  wife  ;  she  dies  without  issue.  What  is  the 
estate  of  "  A"  I    Can  he  acquire  a  fee-simple  ! 

12.  State  the  general  form,  clauses,  and  covenants  in  a 
deed  of  mortgage  of  fee-simple  estate.  In  a  mortgage  of 
leaseholds. 

IS.  In  the  case  of  marriage  articles,  when  are  words 
which  at  law  would  confer  an  estate  tail  otherwise  con- 
strued I  What  is  the  construction  given  to  these  words  in 
such  a  case  1 

14.  "A"  made  his  will,  and  subsequently  married  and 
died  in  tbe  year  1887.  Was  his  will  revoked  by  his  mar- 
riage t 

15.  State  tbe  distinction  between  a  contingens  remainder 
and  an  executory  interest.  What  are  the  two  rules  to  be 
observed  in  the  creation  of  contingent  remainders  I 


CHANraiBT   FBAOnOI. 

Mb.   Diz,    Examiner. 

1.  For  what  purpose  are  parties  served  with  Notice  of 
Decree,  and  what  should  sucb  notice  contain  < 

2.  In  case  a  party  so  served  desires  to  take  part  in  tbe 
smt,  and  have  notice  of  proceedings,  what  is  it  necessary  he 
should  do  t 

8.  What  step  shonld  be  taken  by  the  Plaintiff  in  a  suit, 
in  case  he  desires  to  affect  the  Landed  Property  of  Defen- 
dant in  any  way  by  his  proceedings  ? 

4.  State  the  different  modes  of  giving  evidence  in  the 
Court  of  Chancery. 
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6.  What  u  neceuary  to  groand  an  application  by  Plain- 
tiff to  appoint  a  Ouardian  ad  litem  for  a  Minor  Defen- 
dant? 

6,  State  some  of  the  applioationi  apon  which  orders  may 
be  made  by  the  Chief  Clerk  in  Chambers. 

LAUDED  ISTAna  OOUBT  FBAOTKJI. 

Mr.  D'Alton,  Examiner. 

1.  How,  and  by  whom,  ia  a  Chancery  Receiver  discharged 
from  Lands  when  sold  by  this  Conrt  I 

2.  In  what  position  are  the  coats  of  a  "Limited  Owner," 
in  proceedings  for  a  partition,  exchange,  or  dhnston  of  inter- 
mixed Lands  t 

8.  When,  and  how,  can  a  Fuichaser  obtain  an  injunction 
tQ  put  bim  into  possession  of  the  Lands  purchased  by 
him! 

4.  When  a  married  woman  joins  in  or  consents  to  an 
application  under  the  "  Settled  Estates  Act,"  or  for  a  sale 
of  an  unincumbered  estate,  what  should  be  done  before  a 
conditional  order  will  be  made  1 

5  Where  pnrchase-money  is  to  be  paid  wholly  or  in  part 
by  an  Incumbrance,  what  does  the  Purchaser  require,  and 
in  what  form  should  the  consideratian  money  be  stated  in 
bis  Conveyance  1 

6.  If  a  Purchaser  desire  that  his  Conveyance  should  not 
be  "  recorded,"  what  steps  should  he  take,  and  within  what 
period  t 

PBOBAn   OOOBT   PRAOTIOB. 

Mr.  Maxwsli.,  Sxamiaer. 

1.  Can  the  Court  of  Probate  appoint  a  receiver  over  real 
estate,  and  if  so,  when,  and  by  what  proceeding  t 

2.  To  whom  is  a  bond  to  be  paused  by  an  administrator 
on  obtaining  a  grant !  Explain  the  proceedings  to  sue  on 
it,  and  by  whom  they  are  to  be  taken. 

8.  State  the  proceeding  necessary  for  the  appointment  of 
an  administrator  peruienU  lite,  and  the  purpose  for  which 
tiie  grant  is  made,  and  define  the  power  of  the  administrator 
under  it. 

4.  Can  a  Grant  of  Probate  or  administration  issued  in 
England  or  Scotland  be  made  effectual  in  Ireland,  and  if  so, 
explain  the  steps  to  be  taken  for  the  purpose  t 

6.  Can  tlie  Court  of  Probate  enforce  an  order  agtdnst  a 
Corporation,  and  if  so,  when  and  by  what  proceeding  !  and 
explain  the  course  to  be  pursued. 

6.  Can  a  blind  person  make  a  Will,  and  if  so,  is  any  and 
what  special  proof  required  to  support  it  ! 

OOKMOM  LAW   OOUBTB  fkAOTIOB. 

Mr.  Hambbtow,  Bxaminer. 

1 .  What  step  should  a  Defendant  take  when  a  ground  of 
defence  to  an  action  arises  after  he  has  pleaded  ? 

2.  Describe  an  interpleader,  and  what  is  the  most  com- 
mon occssion  of  its  adoption  ! 

8.  What  is  a  Writ  of  Revivor,  and  when  is  it  used  t 

4.  To  Register  a  Judgment  on  a  Mortgage,  by  whom 
should  Affidavit  be  made  ! 

6.  When  a  Judgment  has  been  obtained  in  Ireland, 
describe  how  you  proceed  to  make  it  available  in  England 
and  Scotland. 

6.  Does  any  and  what  difference  in  practice  exist  in  the 
Superior  Courts  in  Ireland,  as  to  contents  of  an  affidavit  to 
obtain  secuity  for  costs  I 

PBAOIIOB  OF  THB  OODBT  OF  BAHKBUFTOT  AND  IHBOLTBSOT. 
Mr.  FiNDLATBB,  Examiner. 

Under    "The  Bankrupt  and   Insolvent  Act,  1857,"  and 
"  The  Bankruptcy  (Irelfind)  Amendment  Act,  1872." 

1.  Supposing  a  Bankrupt,  as  Trustee,  shall  be  seized  of 
any  real  estate,  or  possessed  of,  or  entitled  tu,  any  personal 
estate,  what  summary  course  is  open  to  the  persons  inte- 
rested, to  remove  him  from  bis  office  and  procure  a  transfer 
or  conveyance  of  the  trust  property  to  a  new  Trustee  1 

2.  What  prulimiuary  steps  must  be  taken  prior  to  bring- 
ing an  action  against  the  messenger  of  the  Court  or  bis 
assistanta  for  anything  done  by  them  in  obedience  to  a 
Warrant  of  the  Court ! 


3.  When  a  purchase  is  made  firom  a  Bankrupt  bona  fide, 
and  for  valuable  consideration,  and  the  purchaser  had  notice 
at  the  time  of  such  purchase  of  an  act  of  Bankruptcy, 
is  the  transaction  impeachable  at  any  time  afterwards  ? 

4.  What  power  has  the  Court  of  staying  proceedings 
■gainst  a  Bankrupt  or  arranging  Debtor  1 

5.  State  the  mode  in  which  an  order  of  the  Conrt  can  be 
enforced  in  England  or  Scotland. 

6.  Has  the  Court  any  power  of  giving  possession  to  a 
purchaser  of  lands  of  a  Bankrupt  sold  by  it  I  and,  if  so,  give 
full  particulars? 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 

SOLICITORS  OF  IRELAND. 

(Incorporated   by    Royal   Charter.) 

NOTICE. 

The  Pbiliminabt  Examinatioh  of  Candidates  for 
Apprenticeship  will  be  held  at  the  Solicitors'  Hall,  Four 
Courts,  Dublin,  on  Tuesday  snd  Wednesday,  the  12th  and 
13th  days  of  January,  1875,  at  Eleven  o'doek. 

N.B.— All  Papers  to  be  lodged  on  or  before  Sltt  Decem- 
ber, 1874. 

The  Final  ExAimrATios  of  Candidates  seeking  admis- 
sion as  Attorneys,  will  be  held  at  the  same  place,  on 
Thursday  and  Friday,  the  14th  and  15th  days  of  Jantuury, 
1876,  at  tke  tame  htmr. 

By  order  of  the  Council, 
JOHN  H.  GODDARD,  Seerttary. 
Solicitors'  Hall,  Four  Courts,  Dublin. 

N.B. — The  decision  of  the  Court  of  Examiners  will  be 
announced  on  Friday,  the  22nd  of  January,  1875,  at  Three 
o'clock,  p.m. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS   OF   IRELAND. 
(Incorporated  by  Royal  Charter.) 

Eabtbb  Tbbm,  1876. 

FINAL  EXAMINATION. 

NOTICE. 
Candidates  wishing  to  present  themselves  at  the  above 
Examination  must  lodge  their  Papers  on  or  before  the  firtt 
day  of  next,  Hilary  Term. 

By  order, 
JOHN  H.  GODDARD,  Secretary. 
SoUdtors'  Hall,  Four  Courts,  Dublin. 


THE  SOCIETY  OF  THE  ATTORNEYS  AND 
SOLICITORS  OF  IRELAND.  ' 

(Incorporated    by    Royal    Charter.) 

HiLABT  Sbssioh,  1876. 

LEGAL  EDUCATION. 

NOTICE. 
William  Hickson,  Esq.,  Professor  of  Law  for  the  Pro- 
fession of  Attorneys  and  Solicitors,  will  deliver  his  course  of 
Lectures  for  the  Hilary  Session,  in  the  Solicitors'  Hall, 
Four  Courts,  on  Mondays  and  Thursdays,  at  10  minutes 
before  10  o'clock,  a.m. 

The  fifbt  Lecture  will  be  delivered  on  ThMTtday,  the  IJ^ 
day  of  Jamuary,  187S. 

The  course  will  oonrast  of  Twelve  Lectures,  Three-fourths 
of  which  must  be  attended,  so  as  to  entitle  Candidates  to 
Professor's  Certificate. 

By  Order, 

JOHN  H.  GODDARD, 
Secretary. 
Solicitors'  Hall,  Four  Courts,  Dublin, 
December,  1674. 
The  Professor  of  Law  has  fixed  upon  the  following  Book 
for  Lectures,  vis.,  "Williams'  Law  of  Real  Property,"  last 
edition. 
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COXTKT  PAFEBS. 


LANDED  ESTATES*  COURT. 
PETITIONS  PILED  m  the  month  of  November,  1874. 


TITI.B  OF  MATTBR 


OBJBCT  OP 
PETITIOII 


PKOFIT  RBST 


£     a.    i. 

Nov.  2 

Hans  S.  H.  BroTrne,  owp«r ; 

Sale 

Mayo  and 
Galway 

1,080    S    8 

Jkaiiiand  Monlfort 

Patrick  Kelly  aDd  Anne  Kelly,  his  wife, 

tl          it 

Sale 

Dnbtin 

424    0    0 

EdnBord  F.  Smith 

(administratrix  of  John  Ellis,  deceased), 
owner* 

Same,  pmtioner 

Hartin  Toanc  owner; 

Catherint  ff  Gorman,  petitioner     . 

..     4 

Sale 

Cork 

40    0    0 

John  Barry 

f*          ff 

Hugh  Cullen,  owner; 

Tfunaat  Verdon  and  othert,  pelUioaert 

Sale 

Kildare 

1,200    0    0 

Bduard  Caraher 

estimated 

annual  value 

tl          »> 

Michael  P.  Cody  and  wife,  owners ; 

Rev.  Thmuu  Avelmg  and  othert,  pelitionert 

Sale 

Longford 

167  10    0 

H.  J.  P.  Weil 

»l         9* 

Eliza  Colgan ,  owner  ami  petitioner 

Sale 

Kildare 

60  13    4 

WiXam  Carey 

..      6 

Hares.  Anthony  Leringe,  owner  &  petitioner 

Sale 

Heath 

812  16    6 

Samuel  Gerard 

»f           » 

William  H.  Cummings,  owner; 
Richard  Gordon,  petitioner 

Sale 

Antrim 

Not  stated 

B.  and  W.  Seedt 

.,      6 

Jane  M'Phearson  and  others,  owners; 
Samuel  GiUitaad,  petitioner 

Sale 

Donegal 

4  10  10 

S.  F.  Martin 

,,     7 

The    Hon.    James    Boothy    Roche    and 

several  others,  owners ; 
The  laid  If  on.  B.  B.  Roche,  petitioner 

Sale 

Cork  and 
Waterford 

4,788    2    6 

Barrington  and  Co. 

tl          >* 

Jane  H.  French  and  o-  hers,  owners  and 
petitioners 

Declaration 
oftlUe 

— 

Janet  W.  CReiUy 

,.      7 

Joseph  Keatinge,  owner; 

G.  &Brien  Kemudg,  petitioner 

Sale 

Wickiow 

86    0    0 

G.  O'B.  Kennedy 

n      i» 

Rev.  Charles  Lawrence,  owner ; 

Sale 

Galway 

Not  sUted 

E.  and  0.  Staplelon 

,.   » 

Francis  M.  Anderson,  owner  and  petitioner 

Sale 

Cork 

1,221  19    6 

Frandi  Hodder 

,     10 

Robert  Ezham,  owner  and  petitioner 

Sale 

Dublin 

862    6    3 

Jeffrey  Broaning 

..  11 

Margaret  Hagrath,  owner; 

Sale 

Dublin 

800    0    0 
Estimated  value 

Jeremiah  Mara 

tt      n 

John  M'Minn,  owner; 
Anne  Joyce,  petitioner 

Sale 

Down 

189  18    8 

E.  F.  Smith 

n      » 

Michael  Hynes  and  others,  owners; 

Georpe  Gardiner,  petitioner 

David  Sherlock,  owner  and  petitioner 

Sale 

Waterford 

In  owner's  pos- 
session 

W.  H.  Porter 

tl      t> 

Sale 

Dublin 

In  owner's  pos- 

D'Alton and  Co. 

,.    12 

Thomas  D.  Tourell,  owner; 

Sale 

Dublin  and 

session 
18  8    1 

MaxueU  and  Co. 

„    16 

Mimtter  Bank,  petitioneri 

Moivan  M'Swiney,  owner; 

Anthonu  0.  Oeran  and  another,  pttitionert 

James  P.  Welply,  owner ; 

Thomat  George  £vereU,  petitioner 

Sale 

Meath 
Cork 

82  11     0 

Simon  Creagh 

>t          11 

Sale 

Cork  and 

Not  sUted 

AbnaandSachett 

Tipperary 
Dubl^ 

„    18 

Christopher  S.  Btice,  owner  and  petitioner 

Sale 

186  10    0 

F.B.Pim. 

„    19 

Edward    Lloyd   and  others,  owners  and 

petitionera 
Charles  U .  James  and  others,  assignees  of 

Sale 

Tipperary 

869  12    2 

Keefy  and  Co. 

It          1) 

Sale 

Armagh 

247    6    4 

B.  and  W.  Seeds 

John  Hazleton,  owners; 

Catherine  Thompson  and  otiur;  pelitionert 

„    20 

Edward  Gillman,  owner; 
Thomat  KagUr,  petitioner 

Sale 

Cork 

824    7    6 

D'AUonandCo. 

tt          11 

Nicholas  J.  Gannon  and  another,  owners; 
John  Brennan,  petitioner 

Sale 

Kildare  and 
Meatii 

1,778  18    8 

Ford  and  DiAeny 

It          »t 

William  B.  Ritchie,  owner  and  petitioner 

For  declaration 
of  title 

Belfast 

In  owner's 
possession 
Not  SUted 

Craaford  and  Lochhar 

»    21 

Dublin  Port  and  City  Railway  Co., owners; 
Maria  Mooney,  petitioner 
Kichard  Thomas  Bond,  owner; 

Sale 

Dublin 

M.  K.  CiUlen 

..    28 

Sale 

Roscommon 

In  owner's 

J.  B,  Concannon 

Henry  Jamee  Lunch  and  ir^/i,  pelitionert 
Trustees  of  will  of  Hugh  Morgan  Tuite, 

possession 

»•         11 

Sale 

Waslmeatb 

864  19    6 

T.  A.  Ouaeh 

owners  and  petitioner- 

..    24 

James  Carty,  owner  and  petitioner 

Sale 

Dublin 

87  10    0 
Estimated 
valuation 

P.  J.  Kelfy 

»»         •! 

John  Carty,  owner; 
Jamet  Carty,  petitioner 

Sale 

Dublin 

Not  sU  ted 

P.  J.  Kelly 

1.    26 

Thomas  L.  Roberts,  owner  and  petitioner 

Sale 

Cavan 

219  18    3 

G.  W.  Thompion 

It     It 

Rev.  Edmund  L.  Walsh  and  others,  owners 

Sale 

Westmeath 

194  16    3 

Tyrrell  and  6tanuel 

,.    26 

Dominick  Dsrcy,  owner ; 
John  Hughet,  petitioner 

Sale 

Uayo 

684  16    7 

L.O.ONaU 

.,    27 

Anne  Barry  and  others,  owners ; 
Kathleen  O'Donomn,  petitioner 

Sale 

Cork 

166  18    0 

MaxmUandCo 

It     11 

Rev.  Henry  R.  Hoare  and  others,  owners 
and  petitioners 

Sale 

Clare 

115    7    8 
Moiety  for  sale 

Robert  Ueeredy 
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LANDED  ESTATES'  COURT—PETITIONS  YllED— continued. 


rvnjt  or  if  attbr 


oBjBci  or 

PBTITION 


OOOWTT 


PBOnr  BEKT 


Not.  27 
..    30 


Heniy  John  Going,  owner  and  petitioner 
LouiM  Brady  anaothers,  owners ; 
Jamet  Detacour,  petitioiiar 
Truitees  of  will  of  Hugh  M.  Tuite  and 

anotlier,  owners; 
George  Pirn,  petitioner 


Sale 
Sale 

Sale 


Cork 
Cork 

Westmeath 


£  s.  d. 
176  17  8 
768    7    S 

NotaUted 


ICeify  and  Uogd 
J.  and  W.  G.  Lane 

John -Bone 


COUET  OF  BANKKUPTCV. 

SimNOS  FOB  NEXT  WEES,  lo  far  as  appointed. 

TVESDA  Y. 
Before  the  Coubt,  at  11  o'clock. 


BAMHUPTB 

NAIUBB  OP  BITTING 

80LIC1T0B 

John  S.  Lofthoose 

1st  public  sitting 

Oldham  if  Eaton 

Wm.  Armstrong 

do 

Oldham  < '  Eaton 

William  Logae 

do 

LtU 

James  Shallow 

do 

Lett 

Michael  Monahan 

do 

Rynd 

Patrick  Tallon 

do 

Gerrard 

Ueoige  Mearee 

2nd  composition  sitting 

^^•^  .  ^, 

Same  matter 

Pinal  examination 

Catey  ^  Clay 
Larkin  if  Co. 

Eugene  O'SolllTan 

do 

John  M.  Greer 

do 

Jonee  , 

James  Kealy 

do 

Caety  if  Clay 

Michael  Morris 

do 

UU 

Henry  M'Oarthy 

do 

Utt 

Robert  Silk 

do 

Burne 

Neilton 

John  M'Donald 

do 

Robert  D.  Scott 

do 

Catey  #  Clay 

Patrick  ReJlly 

do 

flamlton^  Craig 
Ca»»y*aat 

John  Lynch 

do 

John  Parsons 

do 

Catm  4  Clay 

Geoffrey  Uavies 

do 

aConor 

George  Hamill 

do 

MMoy^  Watton 

... 

Application  to  dismiss 

debtor  summons 

Todd 

H.  H'Kerihan 

Examine  witnesses 

Findbter  4  Co. 

Before  Cbhf  RcoinBiB  or  Chibf  Clbbk,  at  12  o'clock. 


Philip  M'Cusker 
Walton  and  Kolan 


Prove  debts  and  Touch  Perra  4  Co- 
do  \Lar£in  4  Co. 


TBVBSDAY. 
Before  Canr  EsoiarBAB  or  CRiEr  Clxbk,  at  12  o'clock. 


ADJUDICATIONS  IN  BANEXUPTCT. 

Coulter,  Robert,  Keab,  Fermanagh,  grocer.    Sittings,  Tuetday, 

J<muarg  12,  and  Friday,  January  29.    Fay  md  M'Goufii, 

soirs 
Grady,  George,  Ballybough  Road,  grocer  and  spirit  dealer. 

Sittings,  Frid<^,  January  16,  and  T\ietday,  February  2. 

Kobinton,  solr. 
Miller,  Matthew,   Coolnamack,   Kilkenny,  fanner.    Sittings, 

Tueed(^,  January  12,  and  Friday,  January  29.    LM, 

solr. 
Nagle,  Luke  J.,  Nenagh,  Tipperary,  grocer.    Sittings,  Tuetday, 

January  12,  and  Friday,  January  29. 
Roche,    James,    Corn    Market,    Wexford,    grocer.     Sittings, 

Friday,  January  16,  and  Tuetday,  Fanvary  2.    Perry 

4  Co.,  solrs. 
O'Orady,  Kichard  Rose,  Rookwood,  Kathfarnham,  gentleman, 

sittings,  Tuetday,  January  19,  and  Friday,  February  6. 

1.  M'Govem,  solr. 
0'I.eary,  Cornelius,  of  Pope's  Quay,  and  Nile-street,   Cork, 

undertakers.    Sittings,  Tuetday,  January  19,  and  Friday, 

February  5.     Larkin  (f  Co.,  solrs. 
O'Connell,    William  James  S.,   St.   John's-square,   Limerick. 

Sittings,  Tuetday,  Janutay  19,  and  Tuetday,  February  & 

Catey  ^  Clay,  sous. 


Thompson,  Joseph  S.  N.  T.,  Bamy,  Wexford,  miller.   Sittings, 

Friday,  January  16,  and  T^ietday,  February,  2.     T.  A. 

Barlow,  solr. 
Twomey,  Timothy,  Clashroe,  Cork,  farmer.    Sittings,  TWsdajr, 

Jttimary  12,  and  Tufde^,  January  26.    (ySeardon  and 

Barry,  solrs. 


DIVIDENDB  IN  BANEXTTFTCT. 

Brooks,  John  Knockapolis,  Castlebla^ney,  farmer  and  cattle 

dealer.     1st  dividend,  68.  84d.  m  the  t.     C.  H.  James, 

official  assignee.     Cat^  ana  Clay,  solrs. 
Cieswell,  Wm.,  Ramelton,    Donegal,  farmer.      1st  dividend, 

2s.  9d.  in  the  £.    C.   H.  James,  official  aoignee.     J. 

Mathtwt,  solr. 
Cresawell,  Joseph,  Whitecastle,  Deny.    1st  Dividend,  Is.  8d. 

in  the  £.    C.  H.  James,  official  assignee.    J.  Matkaoi, 

solr. 
Geraghtv,  Martin,  Ballinlobe,  Mayo,  draper.    Snd  and  final 

dividend,   10|d.   in   the  £,  making  with  1st  dividend 

8s.   I0}d.  in  the  £.    L.  H.  Deering,  official  aisignee. 

Larkin  <f  Co.,  solis. 
Ha(^ett,  James,   Amiens-street,   Dnblin,  eoachbuildeis.     1st 

dividend,  Is.  Ifl.  in  the  £.    L.  H.   Deering,  official 

assignee.     NeUton,  solr. 
Harris,  William   Henry,  Abbey-street,  Dnblin,  glass  mann- 

Cictnnr.    2nd  and  final  dividend,  |d.  in  the  £,  making 

with  1st  dividend  Is.  ll}d.  in  the  £.    L.  U.  Deering, 

official  assignee.     Oldham  and  Eaton,  solrs. 
Hennessy,  John  James,  Renmare,  Kerry,  grocer,  spirit  and 

eeneral  merchant     1st  dividend  4a  in  the  X.    L.  11. 

Deering,  official  assignee.     Thompton,  solr. 
Keane,  John,  Aungier-street,  Dublin,  pawnbroker.     1st  di\'- 

dend  8s.  6d.  in  the  £.    C  H.  James,  official  assignee. 

Catey  <f  Clay,  solrs. 
Keegan,   Francis,    Lower  Baggot-street,   Dublin,   fishmonger. 

Ut  dividend  4s.  lOd.  in  the  £.    L.  H.  Deering,  official 

assignee.    Boughey,  solr. 
Kongh,  George  Barley  and  Edward  Harley,  trading  as  Hariey 

Koagl^   Brothers,    Rosbercon,    Kilkenny,   ironfoandei*. 

Ist  dividend  3s.  lOfd.  in  the  £.     L.  li.  Deering,  official 

assignee.     Perry  and  Co.,  solrs. 
Mahony,  Martin,  High-street,  Waterford,  shopkeeper.    2nd  and 

final  dividena  2|d.  in  the  £,  makins  with  1st  dividend 

8d.  in  the  £.     L.  H.  Deering,  oSiciaT  assignee.    Bradley 

and  Son,  sol  re. 
O'Brien,  Patrick,  Ballymote,  Sligo,  ceneral  draper.    2nd  divi- 
dend td.,  making  with  Ist  dividend  3s.  8fd.  in  the  £. 

L.  H.  Deering,  official  assignee.    Findlaler  and  Co.,  aoln. 
O'Neill,  Thomas  F.,  Carrick-on-Suir,  Tipperaiy,   miller  and 

corn  merchant.    2nd  dividend  10|d.,  making  with  1st 

dividend  4s.  lOid.  in  the  e.    L.  H.  Deering,  official 

assignee.    Maxwell  and  Wddon,  solrs. 
Rowan,  John,  William,  and  Robert,  St.  Paul's  Mills,  Belfast, 

flax  spinners.     1st  dividend  Is.  8d.  in  the  £.     C.  H. 

James,  official  assignee.     Oldham  and  Eaton,  solrs. 
Shea,  Daniel,  Tralee,  Kerry,  shopkeeper.     1st  dividend,  8^.  in 

the  £.     L.  H.  Deering,  official  assignee.     Perry  and  Co., 

solrs. 
Sheridan,  Anthony  M.,  Ballyjameeduflf,  Cavan,  draper.     1st 

dividend  i».  9|d.  in  the  £.    0.  H.  James,  official  assignee. 

Findlater  and  Co.,  solrs. 
Thornton,  William  Heniy,  Cadamstown,  King's  County,  gentle- 
man farmer,     lat  dividend  128.  4^  in  the  £.     C.  H. 

James,  ofiicial  assignee.      WIteUm  and  Son,  solrs. 
Walker,  Samuel  Henry^  Thomas-street,  Dnblin,  salt  and  coal 

merchant.     Ist  dividend  on  new  proofs  2s.  S^d.  in  the  £. 

L.  H.  Deering,  official  assignee.    Findlater  and  Co.,  solrs. 
Williams,  Mary,  Cork,  widow,  cuach  builder.     1st  dividend, 

re-strudc,  11a  lid.  in  the  £■    L.  H.  Deering,  offidai 

assignee.    Oldham  and  Eaton,  B(dr8. 
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DUBLIN  STOCK  AND  8HABE  LIST. 


OESCRIFTIOH  OP  STOCK 

DEOEMBER 

(M 

Sat.  ;  Mnn. 

Tuea. 

Wed. 

Thnr 

18 

19 

21 

>3 

_*« 

24 

•Pild 

—  *  p  e  Coiuola 

—  Ntrspe  Stock 

»' 

<»tU 

91I 



9iii 

— 

90* 

9011 

9C4 

9011 

90H 

VOH 

QIDU  STOCK. 

—  5 pe July '80)  Tnn>le.*t 

-  4peOct.'g8rBk.of  Inl. 

— 

— 

— 

■07* 

— 

«o7» 

I02| 

— 

104 

—■ 

Baalu. 

too    Bank  of  Ireland 

xd 

v» 

^ 

^<i 

— 

300 

as    BUemian  BaaMHt  Co.     •• 

— 

591 

6o-J 

20   London  and  Conntp 

64J 

^k 

15    Undtm  Joint  Soa 

— 

— 

— 

— 

— 

-^ 

TTl 

77 

7&I 

76-7 

3k  Muiuter  Bant  (UaUttd) 

>_ 

^i^ 

<o    JfaHoHol  Bant    „ 

^U 

»i 

Mil 

i>g-il 

I J    »a»io»olofUveirr-l(LUd) 

^i 

Mi 

25    Prottneial  Bant 

88 



»5 



t« 

lo              Do.          Now 

— 

— 

•wf 



Ui 

lo    Xotat  Bant 

— 

— 

!<°ft 

.*>» 



.Vf 

— 

m 

4BI 

Btaain. 

too   CltTof  Dablin  .. 

— 

io8i 

lOdi 







lUnea. 

7    Clap«  Copper  M.  Co.  (Hfi) 

xd 

_ 

— 

— 

— 

~- 

I    KllUIoe  Slate  Ca  (Ut'd)    . 

— 

17/6 

— 

i8/*> 

iS'l 

18/- 

H  Wieklow  Copper     .. 

_ 

— 

71 

Mlaoeiianeons. 

lo   Alliance  A  Dub.  Cunt.'  Oa> 

_ 

■ofH 

lOf 

^ 

lo    ImbUn  Ttramways 

— 

k-T 

t>l 

b* 

loo   Onmd  Canal    ,. 

— 

— 

S5i 

7t    Itamfntut  Co.,  UadUd 

7« 

_ 

7* 



- 

9.4-7  fatriotit  Jmmnco 

— 

- 

lof 

«ot 

SO    Beirut  and  Northern  Coa. 

^\l 

— 

lx)f 

<X)II 

• 



20    Cork,BlackrockAPawage 

10 

— 

— 



100    Dablln  ana  Belfait  Juoct. 

— 

— 



— 

9^a| 

91* 

100    Dnblln  and  Drogbeda 

- 



_» 

"7 

118 

100    DobUn,  Wklow,  *  Wford 

— 

_ 



\^ 



100    Qt.  Southern  and  Weatem 

io8i 

_ 



loSt 

ic8 

100    Midland  at.  Weatem 

8Si 

_ 

... 

— 

.. 

SO    Waterford  and  Limerick  .. 

_ 



*>f 

— 

_ 

SO    D..  W.,  *  W.,*pc(l8«0) 

— 

_ 

.. 

— 

— 

■^ 

50       Do.           do.        (ISU) 

^ 

H 

— 

— 

— 

~. 

IOC    at.  Sontb'n  A  Weat'n  4  p  c 

99 

99 





— 

— 

10    Irlab  North  Weatem  A  i  p  e 





_ 

44 

too    Mid.  Great  Weatem,  £  p  c 

_ 

— 



IIOl 

— 

SO    WatM.,ftLlinerlck,»perd 

-- 

— 



— 

— 

100    Da.,4|pc 

— 

100 





— 

— 

Batlway  Debenture*. 

—    Unb.  A  Beiraat  June,  4  p  c 

— 

— 





— 

— 

—    Do.,  4ipc           - 

_ 

100 

^ 

^ 

^ 

—    D,  W.,  &  W.,  4i  p  c 

— 

— 





100* 

-    Do.,«4pc 

— 

_ 

IQ2| 

— 

_ 

—    OtNorth'nct  Weat'n  4ipc 

-- 

— 

_ 



— . 

— 

—    li  t.  Sonth'n  ik  Weat'n,  4  p  c 

__ 

__ 

__ 

__ 

99< 

— 

—    Irish  Nth  Westn  lit  C  «  p  c 







_ 



—    Midland  Gt.  Weat'n,  4^  p  c 

— 



ICO} 

^ 

.. 

— 

—    Do„4Jpc 

— 

.^ 



•  -. 

— 

—    Waterrd*Umertek4ipc 

— 

— 

— 



— 

— 

—    Do.,4{pe 

— 

— 

— 
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— 

*  Sharea  not  fulljr  paid  np  are  given  In  Italia. 

Bank  Rkte— Of  Dlacoont-  e  per  cent.,  lat  December,  1874 
Of  Depoalt— 3*  per  cent.,  lat  December,  1874. ' 

Name  Day— December  2Mb,  and  January  18th,  1874. 
Aeeonnt  Daya— December  80th,  and  Jannary  14th,  1874. 

On  Satardaya  bnitneaa  coramencea  at  11  80  a.m.,  and  the  Stock 
Brukers'  Officea  cloae  at  1  p.m. 


A  Judicial  Rebukb. — The  York  Berald  saya  that  Mr. 
jDstice  Denman  startled  aasize-oourt  blaok|;nardiBm  on  the 
14th,  at  Warwick,  by  an  outburst  of  judicial  indignation. 
Suppressed  tittering  reaching  hia  ear  from  the  gallery  whilst 
a  witness  was  leluctantly  repeating  indi-licate  language,  his 
lordship  exclaimed  in  a  tone  of  astonishment  and  anger, 
"  Good  God,  is  this  a  Christian  country  %"  Haring 
threatened  to  hare  one  man  arrested  who  had  been 
laoghing  at  every  indelicate  expression,  his  lordship  added — 
"LtA  OS  have  decency  in  courts  of  justice.  Une  does  not 
Oume  to  be  amused  by  filth  which  one  is  obliged  to  extract 
in  cases  that  disgrace  the  country." 

Browhb's  Dubies  akd  Almanacks  fob  1876.— Again 
we  welcome  the  appearance  of  Browne's  most  useful,  com- 
plete, and  now  famous  Diaries,  Almanacks,  and  Pocket 
Books  for  the  New  Year.  They  are  replete  with  necessary 
information,  and  tnmed  out  of  hand*  in  the  moat  finished 
style. — Prttman'i  Jounutl. 


A  SoBNB  IN  A  CouNTT  CoUBT. — A  (ingular  scene  was 
enacted  in  the  Banbury  County  Court  lately.  Mr.  Cooke,  the 
judge,  had  a  judgment  summons  before  bim,  and  he  told 
the  plaintiff,  a  leather-seller,  named  Marsh,  that  as  he  had 
not  shown  that  the  defendant  had  the  means  to  pay,  be 
would  not  make  an  order.  The  judge  added  that  members 
of  the  House  of  Commons  had  complained  about  County 
Court  judges  committing  men  to  prison  who  could  not  pay ; 
he  was  not  going  to  be  brought  before  the  House  of  Com- 
mons for  the  plaintiff  or  any  other  maiL  The  plsintiiT 
said  he  wanted  justice,  and  that  the  County  Court  was  a 
mere  mockery  if  he  did  not  get  it.  For  this  remark  Mr. 
Cooke  fined  the  plaintiff  forty  shillings,  and  another  forty 
shillings  for  putting  his  hat  on  before  he  left  the  Court. 


BIBTHS.  MABEIAeES,  AND  DEATHS. 


DEATHS. 
GRAHAM— December    23,    at   Bfanoriuunllton,    Frederick    James 

Gnkham,  Kaq.,  aoUcltor,  youngest  aon  of  John  Graham,  Eaq  ,  aoUdtor, 

ot  BnnlakUlen,  aged  23  yean 
HODGGNS— December  18,  at  liia  raaidenca,  87  Bath-aTenne,  Dublin, 

at  bronohltia,  Thomaa  Hodgena,  Esq.,  LLJ}.,  baiTlstar-at-Uw. 


MONEY: 


lirORTGAGES         ON        ESTATES, 
'^^     LEFE   INTERESTS,   AND   REVERSIONS. 

Measia,  SALTER  *  CO.,  tere  burge  Funds  aTailable  lor  Loans 
upon  the  above  Securities,  to  whlefa  they  deeire  10  direct  the  attention 
€t  Landed  Proprietors,  SoUdtora,  and  otheli  requiring  Money  on 
Mortgage. 

They  alao  invite  appllcationa  for  Secnritlea  from  Capltaltsta,  Tnisteea, 
and  oihera,  dedroua  of  Investing  Money  either  in  Large  or  Small 
Amounta. 

41,  Lower  Sackville-atreet,  Dublin;  and 

11,  Pancras-lane,  London,  B.C.  jao 

BILLS  of  £20  to  £500,  Discounted  with  despatch, 
and  Cash  Advanced  on  Fannera'  Lcaaea,  Gooda  In  Bond, 
Heveirions,  or  any  bond  JIde  Security,  on  moderate  and  strictly 
confidential  terms,  and  MORTGAGES  to  any  amount  negotiated  on 
beat  terms  eoniiatent  with  aeeurity,  by 

Ma.    FITZSIMONS, 
474  18,  Fleet-atreet,  Dublin. 

TO  SOLICITORS  and  OTHERS— Mr.  Montagu 
Brahajc  is  prepared  to  nuke  Temporary  Adrances  on  Penonal 
or  other  Becurlttei  pending  negoclationa  for  Loana,  fialea  in  Landed 
Estatea'  Court,  Bills  of  Costs,  Ac.     AppUcatlooa  sb^ly  coofidentiaL 
Mr.  MONTAGU  BRAHAM, 
611  37,  Soath  Frederick-street,  Dublin. 


MISCELLANEOUS: 


C 


R  A  I  6,       GARDNER,       &      CO., 

ACCOUNTANTS, 
TRINITY    CHAMBERS,    40    and    41,    DAME-STREET, 

DUBLIN.  306 


A  WELL  RECOGNISED  AND  FREaCENT  SOURCE  OF 

DISEASES  of  the  MOUTH,  TONGUE,  and  GUMS, 
It  contact  with  the  Cement  oS  Envelopos  orer  the  preparation 
of  which  p  oper  cleanly  superrislon  Is  rarely  exercised.  We 
pay  strict  attention  to  this  department:  bat  to  obTlate  all 
danger^-at  the  same  time  combining  safety  to  the  content*— 
Mr.  Hblt.  of  this  firm,  InTented  and  perfected 

THE    EUREKA    ENVELOPE, 
For  whkih  Her  Majesty  granted  Letters  Patent,  No.  5!4,  under 
the  Great  Seal.     The  adhesiTe  matter  being  placed  on  the 
under  flap,  the  great  adv&nuge  is  obtained  that  the  Mouth 
and  TonKue  are  applied  to 

FRESH    CLEAN    PAPER, 
Not  more   expenstre   than    ordinary    Envelopes  of  similar 
qualities. 
^ff"  Order  from  your  Stationeri.     We  Supply  th$  Tradt  only. 

H  E  L  Y,       HARRIS,      &      CO., 

Albxakdka  Envblopc  Works, 
»   to   11,    DENMARK-STREET,    DUBLIN. 
Upwarda  of  three  hundred  handa  employni  In  the  productfam  of 
Envdopaa.  371 
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THE  IRISH  LAW  TIMES.         [Dec.  26,  1874.] 


LEGAL    EDUCATION: 


ATTORNEYS'  APPRENTICES'   PREUMINART   EXAMINATION. 

DR.  MORTIMER'S  Class  is  in  full  operation.  The 
following  distlQcttons  (including  3nd  recommended.  4tli  and  6tb 
S laces  In  October,  lit  and  3rd  in  Hay,  and  3nd  and  .Ird  In  April,  1874) 
are  been  obtained  by  hispapits:— Gold  Medal  and  £10  Prize  (three 
timet);  SUver  Uedal  and  £6  Prise;  Public  Commendation  nnder  the 
Bencben;  Ut  place  (seven  times);  2nd  place  (six  times);  3rd  place 
(seTen  times);  4th  place  (four  times).  Oaring  the  last  three  years 
seTen  liaTe  been  recommended  to  compete  for  the  Priie,  and  in  all  116 
hare  passed.    Address—  ^ 

WM.    UORTIUER,  Va.,    LL.D., 
Coo)  it,  York-street,  Dublin. 

MR.  JAMES  CURRAN, 
Ex-8etaolar,  TrbiUj  CoUege,  Doblin :  First  Claasloal  Sliarand 
Hononnaii ;  First  UnlTersitj  Priieiiuuiln  CWU  Lav,  Second  in  Modem 
HIatorr,  and  Fourth  In  Bn^lsb  Llteratnre ; 

88,    HARDWICKE-STREET, 
Prepares  Gentlemen  for  the  Entrance  and  Term  Examinations  In  the 
Unlversltlea,   Civil  Law   Examinations,   Royal  College  of  Fhysidaiis 
and  Surgeons,  Arts  Examination  of  Apothecaries'  Hall,  Prellmlnar? 
Ezamimitlon  of  Attorneys'  Apprentloesi,  Ae.  617 

LEGAL    POSTINGS: 
HIGH    COURT    OF   CHANCERY. 

ADVERTISEMENT  FOR  CREI'ITOHS 

Pursuuit  to  a  Decree  of  the  B.i^  Court  of  Chancery,  la  IreUxid, 
wherdn  Edwmrd  De  Moleyns,  Administrator  of  the  Estate  azid 
EffeeU  of  Major  Chidley  Downei  Coote,  deceaeed,  Is  pUlntlff ;  and 
Theresa  Coote,  otherwise  Reinbod,  widow,  and  Sir  Charles  Henry 
Coote,  Baronet,  are  defendants — the  Creditors  of  the  said 

MAJOR  CHIDLEY  DOWNES  COOTE, 
who  died  In  or  about  the  «th  day  of  Bfarcb,  1873,  at  Antlbea,  In 
France— are,  on  or  before  the  IMh  day  of  January,  1876,  to  send  by 
post,  pre-paid,  to  B.  W.  Rooxi,  of  23  Nassau-street,  in  the  City  of 
DuUIn,  In  Ireland,  the  Solicitor  of  the  said  Edward  8.  Ue  Moleyna, 
the  Administrator  of  the  said  filajor  Cbidley  Downee  Coote,  their 
Christian  and  surnames,  addreases  and  descriptions,  and  in  case  of 
firms,  the  names  of  the  partners  and  style  and  title  of  firm,  the  full 
particulars  of  their  claims,  a  statement  of  their  aoctmnts,  and  the 
nature  of  the  securities  (If  any)  held  by  them ;  or  in  default  thereof 
they  will  be  peremptorily  excluded  from  the  benefit  of  the  said 
Decree. 

Every  Creditor  of  the  said  Major  ChldlOT  Downes  Coote,  holding 
any  serairity  Is  to  produce  the  same  before  the  Right  Honourable  the 
Mastxb  of  the  Rolls,  at  his  Chambers,  at  the  Four  Courts,  Dublin, 
in  Ireland,  on  the  2nd  day  of  FBBRDARY,  187B,  at  Eleven  of  the 
clock  in  the  forenoon,  being  tiie  time  appointed  for  adjudicating  on 
the  claima. 
Dated  this  38th  day  of  November,  1874. 

B.  E.  WHITESTONE.  Chief  Clerk. 
B.   yr.   ROOKB,    SoUdtor,    23   NaSMO-street,    Dublin, 
Ireland.  618 

HIGH    COURT    OF    CHANCERY. 

Pursuant  to  a  Decree  of  the  High  Court  of  Chancery,  made  in  the 
Cause  wherein  Charlea  Edward  Billing  is  plaintiff.;  and  George 
Ion  Grant  and  Louisa  Grant,  his  wife,  Lsjmbert  Hepenstal  Ormsby, 
John  Charles  Grant,  Reverend  Benjamin  Henry  Johnson,  and 
Jane  Johnson,  his  wife,  William  Basil  Orpin,  Amelia  Billing,  Ida 
Emily  Billing,  Helena  Dmna  Maud  Mary  BiUing,  and  George 
Lambert  Wataon  Hepenstal,  are  defendants;  and  bearing  date  the 
13th  day  of  November,  1874  -the  Creditors  of 

THEOBALD  BILLING, 

late  of  No.  41  Upper  Mount-street.  In  the  City  of  Dublin, 
Solicitor,  deceased — who  died  in  or  shout  the  month  of  March,  1873 — 
are,  on  or  before  the  18th  day  of  JANUARY,  1876,  to  send  by  poet, 
pre-paid,  to  Messrs.  Mkask  and  Collks,  of  No.  8  KUdare-street, 
Dublin,  the  Solicitors  of  the  said  Charles  E.  Billing,  who  Is  the 
executor  of  the  said  Theobald  Billing,  their  Christian  and  surnames, 
addreaMS,  and  deeoriptlons,  and  In  the  case  of  Arma,  the  names  of  the 
partners  and  style  or  title  of  the  firm,  the  fnll  particulars  of  their 
claims,  a  statement  of  their  accounts,  and  the  nature  of  the  secnrUlea 
(if  any)  held  by  them ;  sn'i  all  persons  claiming  to  have  Incumbruces 
affecting  the  real  estate  of  the  said  Theobald  Billing,  are  I9  their 
Solicitors  10  come  In  and  prove  their  claims  at  the  Chambers  of  the 
VlCB-CHAMCkLLOB,  Four  Courts,  City  of  Dublin,  on  or  before  said 
18th  day  of  JANUARY,  1876;  or  hi  default  thereof  they  will  be 
peremptorily  excluded  f  i  om  the  benefit  of  said  Decree. 

Every  Creditor  or  Claimant  on  real  estate  holding  any  security  is 
to  produce  the  same  before  the  Vici-Cbaxc  lujr,  at  hU  Chambers, 
Four  Courts,  Dublin,  on  TUESDAY,  the  36th  day  of  JANUARY, 
U7S,  at  Twelve  o  clock  noon,  being  the  time  appointed  for  hearing 
and  adjudicating  upon  the  claims. 

Dated  this  I8th  day  of  Deoember,  1874. 

A.  T.  CHATTERTON,  Chief  Clerk. 
MEADE  and  COLLES,  Solicitor*  for  platntUI,  No.  8  KUdare- 
street,  DnbUn. 641 
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IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

A    M    U    E    L  PALMER, 

of  40  Capel-street,  hi  the  City  of  Dublin,  Boot  and  Shoe  Dealer, 
was  on  the  8th  day  of  December,  1874,  adjudged  Bankrupt 

Public  Sittings  will  be  held  at  the  Court  of  Bankmpttnr,  Four 
Courts,  Dublin,  on  TUESDAY,  the  I3th  dsy  of  JANUARY,  1876, 
and  on  TUESDAY,  the  36th  day  of  JANUARY,  1876,  at  the  hoar  ol 
Eleven  o'clock  In  the  forenoon,  whereat  the  Bankrupt  Is  to  attend, 
and  to  make  a  full  diacloeure  and  discovery  of  his  Estate  and  Bffeots. 
Creditors  may  prove  their  Debts,  and  at  the  First  Sitting  dwese  a 
Creditor's  Aalgnee.  At  the  Last  Sitting  the  Bankrupt  Is  required 
to  finish  bis  Examination. 

All  persons  having  In  their  possesaion  any  Property  ol  the  Bankrupt, 
must  deliver  It,  and  all  Debts  due  to  the  Bankrupt  must  be  paid,  to 
LuoiDS  H.  Dekriko,  Esq..  Offlclal  Assignee,  Upper  Ormond-quay, 
Dublin,  to  whom  Creditors  may  forward  their  Affidavits  of  Debt. 

THOMAS  FAGAN,  Reglstrsr. 
ROBERT   JAMES   JONES,    Solicitor,    17   Eustac»elreet, 
Dublin.  644 

IN  THE  COURT  OF  BANKRUPTCY, 

IRELAND. 

JOSEPH       T.       T  H  O  M  P  S  0  N, 
of  Newtownbsrry,  in  the  County  of  Wexford,  Miller,  was  on  Ihs 
18th  day  of  December,  1874,  adjudged  Bankrupt. 

Public  Sittings  will  be  held  at  the  Court  of  Bankruptcy,  Four 
Courts,  Dublin,  on  FRIDAY,  the  16th  dsy  of  JANUARY,  1876, 
snd  on  TUESDAY,  the  2nd  day  of  FEBRUARY,  1876,  at  the  hour  ol 
Eleven  o'clock  In  the  forenoon,  whereat  the  Bankrupt  is  to  attend, 
and  to  make  a  full  disclosure  and  diaoovery  of  his  Estate  and  Effects. 
Creditors  may  prove  their  Debta,  aod  at  the  First  Sitting  cfaoofe  s 
Creditor's  Assignee.  At  the  Last  Sitting  the  Bankrupt  Is  required  to 
finish  his  Examination. 

AU  persons  having  In  their  possession  any  Property  of  the  Bankrupt, 
must  deliver  it,  and  all  Debta  due  to  the  Bankrupt  must  be  paid,  to 
Ldcidb  H.  Dkxsiho,  Oflllilal  Assignee,  Upper  Ormond-quay,  DnbUn, 
to  whom  Creditors  may  forward  their  Affidavits  of  Debt 

A.  F.  LLOYD,  Registrar. 
FREDERICK    A.    BARLOW,   SoUcitcr,    14  North  Great 
GeoTgo'satreet  643 

In  the  LANDED  ESTATES'  COURT,  IRELAND. 


On 


CITY    OF    DUBLIN. 

SALE, 
FRIDAr,    the    \6th    JANUARY, 


1876. 


In  the  Matter  of 
the  Estate  of 
Thomas     Hennesy    Crofts 
and  Ellen  Teresa  Moriarty.  ( 


Y^O 


BE       SO 

BY    AUCTION, 

Before  the 

Honourable  Judge  FUnacsn, 


L  D 


^wnOTandPe«tionra».j Landed  EsUtes'  Court,  Four  Courts, 
in  the  City  of  Dublin, 
On   FRIDAY,   the   16th   day  of  JANUARY,    1876. 
In  One  Lot, 
The  Plot  of  Ground,  with  the  Houses  snd  Premises  thereon,  known 
aa  87,  88,  and  39  Westland  row,  and  Strip  of  Ground  adjoining,  situate 
In  the  Pariah  of  St  Mark  and  City  of  Dublin,  held  for  the  residue  of 
the  term  of  999  years,  computed  from  the  Ist  Majr,  1843,  subject  to 
the  yearly  rent  of  £60,  and  producing  the  net  annual  profit  rent  of 
£97  13s  lOd. 
Dated  thia  13th  day  of  November,  1874. 

C.  E.  D0BB8,  Ex^nbier. 

This  property  offers  a  valuable  Investment  to  a  purchsser.  The 
profit  rent  of  £97  i3s  lOd,  is  well  secured,  the  premises  being  let  on 
leaaes  under  the  tenement  valuation,  and  each  tenant  having  a  valu- 
able Interest  in  his  holding. 

Proposals  for  the  purchase  of  the  premises  by  private  offer  wlU  be 
received  by  Mr.  Thomas  Heniy  Kane,  soUdlor,  up  to  the  6th  dsy  of 
Januaiy,  1876,  and  if  oonslderad  sufficient,  will  be  submitted  to  ths 
Judge  for  his  approval,  without  further  mOe». 

For  Rentals  and  particulars  apply  at  the  Registrar's  Office,  Landad 
Estates'  Court ;  to 

THOMAS   HENRY  KANE,  Solicitor  having  the  carriage  of 

the  Sale,  89  Talbot-street ;  or  to 
ROBEKT   JAMES    JONES,    SoUdtor   for  the   Owner,   17 
Eustace-street,  Dublin.  61$ 
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A    DIGEST 

or  AIX  THE 

CASES  DECIDED  IN  IRELAND  AND  REPORTED 

DURING    THE    YEAR     1874, 

IN 

VOLUME  YIIL  OF  THE  IRISH  LAW  TIMES  REPORTS, 

OR  IN 

OTHER  LEGAL  REPORTS,  DURING  THE  SAME  PERIOD. 


*.*  Tn  the  following  Digest  the  letten  C%.  Ap.  nfter  the  name  of  a  cue  indicate  the  Court  of  Chanoery  Appeal ; 
Ch.,  the  Court  of  Chancery;  R,  Eolla  Court;  V.  C,  Vioe-Chancelior'B  Court;  Exeh.  Oh.,  Bicheqner  Chamber; 
C.  C.  R.,  Crown  Came  Reaerved ;  L.  C.  Jl.,  Land  Cases  Reserved ;  Q.  B.,  Queen's  Bench  ;  C.  P.,  Conunon  Ple«8 ; 
Ex.,  Exchequer;  Con,  Ok.,  Consolidated  Chamber;  Pro.,  Probate;  Mat.,  Matrimonial  Causes;  X.  £.,  tended  Estates; 
Adm.,  Adnwralty  ;  B.,  Bankruptcy;  Reg.  Ap.,  Registry  Appeals;  ft  5,  Quarter  Sessions;  L.  5,  Land  Sessions.  The 
figures  which  follow  those  letters  denote  the  page  in  the  Ibish  Ljiw  Tiuib  Bcpobts.  Then  follow  references  to  other 
publications  where  the  case  is  reported— the  letters  Ir.  R.  {Eq.  or  C.  L.\  representing  the  "  Irish  Reports ;"  W.  R.,  the 
"  Weekly  Reporter ;"  and  I.  L.  T.  <t  S.  J.,  Tbi  Ibish  Law  Tines  and  Souoiioiis'  Jodbnal. 


EQUITY    CASES. 


AOCORD   AMD   SATI8FACnOM-[&«  BASKBDrrcT,  U.] 
ADMnnSTRATIOIf  —  [SM  Pbosits  Cocst  PSAcncB— ConcuaassT 

JURlfiDICTIOar— I*KBSOXAL  ESTATK.] 

1—  A  creditor  mtjr  oMsIn,  under  80  A  U  Vict.,  c.  4t,  a.  lU,  sn  order  on  mm- 
mons  for  tlie  administration  of  the  real  eatate  of  a  deceased  person, 
without  joining  the  other  creditora  of  the  deceased.— In  ra  i^AMim, 
deemitd  (R.),  p.  18  -  13  W.  R.  291. 

S — A  peraonal  represfntative.  who  hat  duly  distributed  the  aaaeta,  under 
the  2-i  &  M  Vict,  c.  M,  a.  il«,  ought  to  give  an  unpaid  creditor  full 
tnformaUon  aa  to  the  particular  parties  among  whom  he  had  ao  dis- 
tributed the  aaaeta :  but,  for  Ihls  pnrpoae,  a  referenoe  to  the  reaidnar; 
account  passed  by  him  ia  aufBdent.  If  he  did  not  give  auch  informa- 
tion before  auit  Inatltnted  by  the  creditor,  he  will  be  refused  the  co^a 
of  defending  hlmaelf  and  claiming  the  protection  of  the  atatnte.  FO- 
fait  T.  LimUat  (V.C),  Ir.  a  8  Eq.  61. 

— After  order  made  by  the  Court  of  Chancery  for  the  admlniatratlon  of  real 
and  pciaonal  ettate,  It  it  u  contempt  of  that  Court  to  present,  without 
Ita  lesTe,  a  petition  to  the  Landed  Ettatea'  Court  for  a  sale  ol  the  real 
estate— irordsMar.  UtcM  (V.C),  Ir.  a  8  Eq.  400. 

—An  executor,  who  bad  drawn  out  of  bank  a  anm  of  money,  forming  portion 
of  the  assets  of  the  testator,  wrote  to  a  legatee  of  the  testator,  claiming 
6  per  cent,  on  his  portion  and  that  of  the  other  legsteea,  and  Informed 
him  that  he  was  about  to  emigrate  from  the  kingdom.  A  bill  to  ad- 
minUter  aaaeta  was  thereupon  Sled,  and  a  writ  sf  tu  exeat  regno  was 
Issued  agalnat  him.  In  hla  anawer,  the  executor  admitted  being  In 
pnaaeaslon  of  the  aaaeta,  and  gave  a  ftill  account  thereof  ;—£r0l^tliat 
the  costs  of  the  proceedings,  np  to  and  Including  the  snawer,  must  be 
pdld  by  the  executor,  but  that  he  was  entitled  to  the  anbaeqoent 
cuata.— /brrar  t.  Corro*;  (FL),  p.  172. 

— By  a  deed — reciting,  inltr  alia,  that  all  the  teatator'a  aasets,  aare  a  small 
aum  retained  to  meet  contlngenclea,  and  aome  doubtful  debts,  bad 
been  received  by  the  executrix  and  applied  In  payment  of  debts,  snd 
Uwt  there  remsined  only  a  aum  aufBdent  to  pay  the  legatees  one-hslf 
of  their  respective  legsdes— the  legatees.  Is  consldeiatlon  of  the  sums 
psid  on  seeonnt  of  tlisse  legades,  rslessed  the  exeentrix  (Tom  all  claims 
whieh  tbey  thsn  had  or  thereafter  might  haTa..-X«iM  t.  lave  (V. C), 
Ir.K.8Eq.n7. 

A  THIHB  ftliTy—  ISh  Nicissabiw— Evisnci.] 


ADVBRTIZE,  Uberty  to— [&»  Sittlxd  Estates  Acts— Sarnxo 
IX>w.v  CxusB  roa  Hxasixo.] 

ADTICB,  Absence  of  Profassloiial—l— Although  a  confidential 
relation  subsiata  t>etweeu  the  beneficial  owner  and  an  agent  employed 
by  the  trustee  for  the  management  of  the  trust  property,  yet  there  Is 
no  actual  incapacity  in  the  agent  to  purcbaae  from  the  beneficial 
owner,  even  thougli  the  latter  has  not  had  the  advantage  of  inde- 
pendent profetslunal  advice;  in  anch  a  case,  however.  It  It  not  aufll- 
deut  for  the  sgent  to  show  that  he  gave  the  full  value;  he  must  go 
further,  snd  show  that  he  dealt  with  the  beneficial  owner  at  srm's 
lenctli,  and  after  a  full  dlacloaure  of  all  that  be  knew  with  respect 
to  the  property.— ir<iv  r  AmUnon  (V.C.),  Ir.  R.  8  Eq.  147. 

S— In  18*8.  S.  E.,  by  a  voluntary  deed,  granted  to  hla  mother  E.  certain 
premieea,  cunaltttng  muinly  of  honaea  held  on  leaaea  for  Uvea  per 
petnally  renewable,  upon  tmai  for  hlmaelf  absolutelv.  subject  to  a  life 
annuity  thereby  created  in  ber  favour,  which  esceeded  the  net  annual 
produce  of  the  property.  In  1849  he  married  H.,  and  died  in  I8W, 
Itsvlng  spent  most  of  the  interval  abroad,  and  liavlng  deriaed  hie  estau 
to  her  for  life,  with  remainder  to  their  ton  T.  in  quasi  fee,  and  a  power 
to  her  to  tell  at  the  beat  price,  the  proceeds  to  be  applied  in  conf  orml^ 
with  the  devises.  E  had.  In  1861,  appointed  A.  her  sgent  for  the  ool- 
leetlon  of  the  rents  and  gensral  msnsgemant  of  the  property,  he  being 
also  sgent  for  the  Immediste  Isndlord  of  the  greater  number  of  the 
holdings;  and  in  ISM  H.  sold  all  tlie  premiaes  to  A.  tor  her  own  benefit, 
£.  joining  In  the  conveyance  to  him,  and  consenting  thenceforth  to 
secept  a  reduced  annuity.  The  purchaae-money  was  largely  made  up 
of  isnewal  fines,  which  had  been  allowed  to  accumulate,  until  In  the 
ease  of  some  of  the  holdings  they  exeeeded  the  value.  H.  had  no  other 
advice  In  the  tranaaction,  or  knowledge  of  the  circumstances  of  the 
property,  than  what  ahe  obtained  from  A.,  whom  ahe  charged  to  have 
had  noUce  of  The  tmata  of  her  hosband'a  will,  H.  having,  in  187i,  and 
shortly  sf  ter  T.  hsd  come  of  age,  filed  a  bill  to  set  aside  the  sale ; — 
ffettt  (reversing  the  decision  of  the  Vic»<}hancellor),  that,  on  the  mere 
ground  of  her  want  of  a  competent  and  dlalnterested  adviser,  the  con- 
veysnoe  must  be  set  aside :  thst  contldcratlona  founded  on  the  measure 
of  the  plalntlfTs  intelligence,  the  extent  of  her  knowledge  of  the  pro- 
perty, snd  the  Intritisic  prudence  of  ttie  barKSin,  were,  therefon,  really 
Irrelevant,  and  that,  under  the  circumatanooa,  ahe  had  not  been  guilty 
or  laches. -inn;  V.  Andenon  (Ch.  Ap),  Ir.  ii.  8  Eq.  KM. 

ADVOWSOM— (das  CBi;acB  TanroBALilus  Acis.] 
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AFFIDAVIT— [Am  Laiiscd  Estatu  Cocst  Peaoticb,  1.] 

Wben  bh  tffidarlt  vu  nrorn  befora  lams  w«i  Jolnsd  in  the  eauae,  md  the 
deponent  died  before  notice  of  itt  being  117010  wu  aerred  npon  the 
opposite  party,  end  inch  notice  when  lerred  did  not  oonuiin  »nj 
mention  of  the  death  ■.—Hetd,  that  the  affldavlt  conld  not  be  naed< — 
£Miu  md  another  t.  Cook  and  olhen  (K.),  p.  17— »  W.  &  US. 
AOEMT  OF  TRIT8TEE— [5m  Adticx,  Auuoa  01  PxorEsnoHAL.] 

AOBEEMENT  FOB.  LEASE  —  [Ae  IwnHcnoif  —  Sfxouio  Fbk- 
roBJUHcaJ 

AUENATION,  COVMUUIt  affalnst— {5m  Yn-nxn  Obaht,  40 

AMSWEB—1— Where,  on  motion  for  a  decree,  the  defendant  had  omitted 
to  aerre  notice  of  hia  Intention  to  uae  his  anawer  aa  evidence,  but  the 
plalntlfl  liad  inoladed  the  anawer  in  the  liat  of  docomenta  at  the  foot 
of  hla  notice  of  motion  for  a  decree,  and  lud  referred  in  hia  anawerlng 
affldarlta  to  all  the  aliegatlona  contained  In  the  anawer  -.—Beld,  that 
the  anawer  was  admlaalble  in  OTidence^ — JVoten  T.  Nolan  (R.),  p.  104 — 
Ir.  K.  8  Eq.  «H ;  S3  W.  a  Ui. 

% — litwrty  given  to  iUe  a  anpplemental  anawer  putting  in  iaaue  a  decree 
pronounced  anbaeqaently  to  the  filing  of  the  original  answer. — Blake  t. 
aKtlly  (V.  C),  Ir.  a  8  £4.  67. 

AFFOWraiEMT,  FOW«r  or— {5w  S«Tn.»M»iii,  S— Ehtail,  »— 
BaRKBunoT,  17.] 

AFFORTIOMMEMT  A<^,  1870— A  testator  beqneathed  shares  In 
banking  companies  to  nedflc  legatees.  He  also  appointed  residuary 
legateca,  Tbe  specific  legatees  claimed  the  whole  of  the  dividends, 
and  the  resldnary  legatee  claimed  the  portion  that  had  accrued  np  to 
the  death  of  the  testator:— £sM,  that  tbe  Appordonment  Act,  1870, 
applied,  and  that  the  reatdnary  legatee  waa  entitled  to  that  portion  of 
the  dlvidenda  that  had  accrued  np  to  the  death  of  the  testator.  RotHn' 
grave  v.  Burke,  Ir.  R.  7  Fq.  188;  Caprm  v.  Capron,  2t  W.  R.  847, 
followed. -2)o/»  V.  JV  Attomey-aenerai  (V.C),  p.  70— Ir.  R.  8  Kq.  &9S. 

ABBimATION— [5m  Awabd  or  Abbitsatoss.] 
ASSETS    ISee  Adhuhstxatioii- CoHcoasKXT  JuBisnicnoii.] 
ATTACHMENT  -  [See  Debtobs  Act,  187S,  il,  t—Covt%»VT  of  Codbt,  1] 
AWABD  OF   ABBITRATOBS-This  Conrt  has  JnrlsdIcUon,  nnder 
the  **  Common  Law  Procedure  Act,  1866,"  to  make  a  submiision  to 
arbitration  a  rule  of  Court,  and  to  remit  the  award  to  the  arbitrators, 
enlarging  tbe  time  for  making  a  final  award— HVf^  r.  Qriffin  (R.), 
Ir.  R.  8  Eq.  MO. 
BANK  ananga,  ApporttonHMIIt  OT  Dtvldonds— p.  70.  . 
BANXBOPTOT— 1-  Frevloua  to  filing  a  petition  for  arrangement  with 
hla  creditors,  a  trader  had  brought  a  auit  In  the  Court  of  Admiralty, 
claiming  a  cargo  of  wheat  in  the  defendaiit'a  poaaeaslon ;  In  which  aolt 
the  defendant  succeeded,  with  coats.    At  the  second  composition  meet- 
ing in  the  aiTangement  matter,  the  defendant,  who  remained  owner 
and  poeaeaaed  of  the  wheat,  having  applied  for  payment  of  the  costs  iu 
full,  the  Court  refused  the  motion.— /n  the  Matter  of  an  Arranging 
Debtor  (B.),  p.  & 

I  -Subsequently  to  the  aervlce  of  a  summons  and  plaint  the  defendant's  at- 
torney wrote,  November  11, 1878,  to  the  plaintiflTs  attorney,  asking  the 
latter  to  take  £10  in  part  payment  of  the  debt,  and  to  give  the  dtfeo- 
dant  a  week  for  payment  of  the  balance ;  to  which  a  reply  was  written, 
November  12,  offering  to  give  the  time  required  if  a  security  waa  given 
for  payment  of  the  l>alance.  On  Nove-iil>or  14  Judgment  by  default 
was  marked  for  the  full  amount  of  the  debt  and  coats,  the  £10  or  tbe 
secnrity  not  having  been  received.  On  that  same  day,  the  defendant 
telegraphed  that  he  would  comply  with  the  terms  proposed,  and  wrote, 
enclosing  a  cheque  for  £10,  adding  that  he  would  send  the  accurltr ; 
i^ter  receipt,  and  In  consequence  of  which,  the  plaintlfTs  attorney 
wrote,  November  16,  stating  that  although  J  udgment  had  been  marked, 
tt  would  not  be  entered,  or  execution  ISHued;  but  the  defendant,  before 
the  receipt  of  this  letter,  consulted  his  attorney,  by  whom  proceedings 
were  taken,  for  the  purpose  of  effecting  a  composition  with  the  defen- 
dant's creditors,  and,  upon  a  petition  for  arrangement  filed,  accord- 
^£l7.  hy  the  debtor,  a  protection  order  was  made  on  November  18. 
The  cheque  given  was  disnononred  for  want  of  funds  -.—Htld,  that  the 
judgment-creditor  was  not  entitled  to  payment  in  full  of  the  amount 
<^  ma  demand,  or  of  £10  thereof,  or  of  the  coats  of  the  proceedings  up 
to  and  including  the  marking  of  the  Judgment— /n  the  matUr  qT  on 
Arranfing  DMor  (B.),  p.  37. 

I— The  Bankruptcy  (Ir.)  Amendment  Act,  1873,  and  tbe  Debtors  Act  (Ir.), 
1873,  are  to  be  construed  as  conjoint  portions  of  the  one  code  —The 
33nd  section  of  the  Bankruptcy  (Ir.)  Amendment  Act,  1872,  la  to  be 
eonstmed  as  a  remedinl  enactment, -Rent  accruing  due  and  payable 
after  the  passing  of  the  Bankruptcy  (Ir.)  Amendment  Act,  1873,  by 
a  lessee  or  assignee  of  a  lease  executed  or  assigned  before  tbe  pasising 
of  ths  Act,  will  be  held  to  be  a  debt  contracted  by  the  lessee  or  assignee 
before  the  pssshig  of  the  Act,  and  therefore  not  to  constitute  a  good 
petltlonlng-creditor's  debt  within  section  3*i.  -  In  re  Jf.,  a  BUputed 
AdpidUa^on  (B.),  p.  84 ;  on  App.  MS  Bakkbuptct,  8. 

4— A  creditor  who  is  present,  either  In  penou  or  by  an  authorized  agent,  at 
a  meeting  of  creditors,  wben  the  execution  of  an  assignment  by  the 
debtor  of  all  his  estate  and  effects  for  the  benefit  of  all  his  creditors  Is 
sanctioned  and  directed,  and  who  does  nothing  to  signify  dissent  on 
his  part,  win  be  held  to  be  estopped,  as  a  privy  thereto,  from  taking 
advantage  of  the  deed  as  an  act  of  bankinptcy  -  In  re  S^  an  Alleged 
Bankrupt  (B.),  p.  43,  where  the  arguments  and  Judgment  are  reported 
<h  ccMuo.- &&,  nib.  Mm.,  In  re  5.,  an  Arranging  n-ader,  Ir.  R.  8  Eq. 
fiL 

t— Jamas  Nolan,  while  Indebted  to  Hnnh  Nolan  and  otben,  ezeented  an 
tndstttttiv  demising  to  John  Nolan  86  acres  of  land,  at  an  annual  rent 
of  £187  la  3d.;  and  absolutely  assigning  to  hlffl  cbattels  of  Uw  value 
of  over  ''800;  The  lands  were  subject  to  a  head-rent  of  £90— fbr  pay- 
ment of  iilitch  Joim  Nalan  did  not  expressly  eovenant— leavlxg  a 


profit-rent  payable  to  James  Nolan.  James  Nolsn.  at  the  ams  time 
transferred  certain  bank-shares  to  John  Nolan.  He  was  pcasessed  vt 
no  other  property ;  and  the  naaon  influencing  him  was,  that  UHiatioa 
was  depending  between  him  and  Hugh  Nolan,  and  that  John  Nolai 
Mid  that,  if  the  deed  were  not  ezeented,  all  would  go  to  Hugh.  Jsnei 
Nolan  In  his  own  name,  within  three  weeks  after,  sold  the  ehatteli  br 
public  auction,  and  subsequently  obtained  a  civil  bill  decree  agabita 
purchaser,  on  which  occasion,  thonnfa  John  Nolan  was  s  witneia,  do 
reference  waa  made  to  the  deed.  Nearly  flie  entire  proceeds  of  tba 
auction  were  received  by  John  Nolan,  an-l  by  him  applied,  indor 
James  Nolan's  direction.  In  disebaiige  of  liaUHtiea  of  the  latter.  Junei 
Nolan,  continuing  indebted  as  aforesaid,  wss  sfterwards  adjndicital 
bankrupt  on  bis  «wb  petlUont— AU^Ontt  the  deed  waa  void  usmina 
tbe  aatignees  in  bankruptcy  of' ttavbankrupt,  nnder  10  Car.  1,  acsi  1 
cap.  8.  and  that  tbe  poasenion  of  the  lands  should  bedelivetednptt 
the  assigneea— In  re  JameM  Nolan,  a  Bankrupt  (B.),  pl  U;  on  App.  w 
BaMKBCrTCt,  30. 

•—A  person  adjudicated  a  bankrupt,  dealring  to  annul  the  aAJedlcttloii, 
must  proceed  under  tbe  139tb  section  of  the  30  A  31  TIct  c  (0.  If  In 
omlta  to  do  ao,  he  must  proceed  by  petition  of  appeal  before  the  Coon 
of  Appeal  Wliere  the  bankrupt  does  not  contest  the  validity  of  tba 
adjudication  within  the  period  preacrlbed  by  the  Act,  the  Conrt  of 
Bankruptcy  bu  no  Jurladlction  afterwards  to  entertain  an  appUcaUoa 
to  review  tbe  adjudication,  either  under  sectlona  139  or  US  of  M  *  U 
Vict,  c  60,  or  section  6  of  3S  *  8(  Vict  e.  88.  OsrMr  v. iXmmod,! 
H.  L  887,  followed.  -  In  le  /)e  Seranamrt,  a  Bankrupt  (B.),  p.  W;  on 
App.  i«  Baiikbi;ptct,  U. 

7— Where  the  assigneea  of  a  bankrupt  have  elected  nnder  the  B.  *  L  Ad, 
18117,  aection  27 1,  not  to  accept  the  bankrupt'a  intereat  in  a  leaa^  a  dis- 
claimer under  the  B.  A.  Act,  1873,  section  87,  la  nnneceaaary.-Ba 
Cbianor,  a  Bankrupt  (B.),  p.  7L 

8— The  interpratal  ion-clause  of  the  Debtors  Act  dr.),  1873,  Is  not  to  bo  an- 
strued  as  Incorporated  with  ths  Bankruptcy  Amendment  Act  (Ir.), 
187!.— Rent  accruing  due  and  payable  after  the  passing  of  the  Baot- 
ruptcy  (Ir.)  Amendment  Act  1872,  by  a  leasee  or  anstgnee  of  a  leaao 
executed  or  asalgned  before  tbe  paaalng  of  the  Ai-t  will  be  held  to  ba 
a  debt  contracted  by  the  leasee  or  aaalguee  before  the  paaalng  of  tha 
Act,  and,  therefore,  not  to  conatltute  a  good  petitioning  creditor's  deU 
wlthtn  aection  33.  Order  of  Harriaon,  J.  (8  I.  L.  T.  R  34),  aarauii- 
In  re  jr.,  a  DUputed  A^'Judtcation  (Ch.  Ap.),  p.  77. 

9 — In  order  that  an  act,  which  would  cause  a  distribution  of  saseta  ditfennt 
from  what  would  be  made  In  bankruptcy,  may  be  constituted  s  fnado- 
lent  preference.  It  must  bo  sn  act  done  in  contemplation  of  Immodidts 
bankruptcy,  and  on  the  mere  motion  of  the  bankrupt — C.  having  por- 
chsMd,  through  H.,  a  cargo  of  maize,  and  being  able  to  pay  a  poftlon 
only  of  the  pnrchaae-money,  H.,  In  order  to  aid  C.  in  paylug  the  i-e&idoa 
procured  certain  mercantile  firms  to  accept  bills  of  exchange  amoDnt- 
ing  to  £6.000,  drawn  by  C,  tbe  acnrptors  being  guaranteed  by  M, 
against  all  liability,  C  discounted  the  bills  with  the  Provincial  Bask. 
At  the  Instance  of  tbe  manager  of  the  Bank  (who  waa  aware  that  C. 
«aa  in  pecuniary  difflcultlea,  but  who  did  not  apprehend  banltniptcy), 
C.,  in  January,  1874,  deposited  with  him  certain  trade  bills,  as  a 
aecurity  to  the  Bank  for  the  billa  for  £ti.000  previoualy  diacount«d. 
On  February  3rd,  1878,  the  manager  of  the  I.ank,  at  the  instaaeool 
H.,  applied  to  C  iu  reference  to  M  's  lUblUty  on  hia  guarantee,  sod  tt 
was  arranired  that,  after  aatlafying  the  obligations  to  the  Bank,  the 

Sroceeils  of  the  trade  bills  should  be  held  by  the  Bank  as  a  security  for 
I.  The  bills  guaranteed  by  M.  csme  to  maturity  on  Febniiry  7lh, 
1873,  and  were  taken  up  by  the  acceptora  to  whom  M.  had  become 
liable.  And  on  March  14th,  1873,  C.  was  adjudicited  bankruiit.— 
Held,  that  the  dealing  with  the  trade  bills  did  not  amoimt  to  a  firaadu- 
lent  preference.— Ke  Careu,  a  Bankrufl  (B.),  p.  80. 
10 — Motion  granted,  that  a  creditor  of  an  arranging  debtor  should  be  entitled 
to  prove  on  the  estate,  under  the  Bankruptcy  Amendment  Act  (I87:t}. 
secti<m  47,  for  the  money-value  of  policies  of  Insurance  mortgsged  by 
the  arranging-debtor  to  the  creditor,  such  value  having  been  sxer- 
tained  by  a  valiutlon  made,  at  the  creditor's  instance,  by  a  pnbiie 
notary  —In  re  L.,an  Arranging  Debtor  (B.),  p.  93. 

11 — If  a  debtor  who  has  carried  an  arrani^ment  under  the  arrsngemeat 
clauses  of  the  Irish  Bankruptcy  and  Insolvency  Act,  18.J7,  {MtoyV 
the  instalments  of  the  composition  which  his  creditors  have  agreed  to 
accept,  the  creditors  are  remitted  to  their  original  rigbta.  The  Cout 
of  Bankruptcy  will  not  restrain  such  a  creditor  from  proceeding, in> 
Comt  of  Common  LsW,  to  recover  the  entire  amoiut  of  the  debt  tor 
which  he  had  agrtred  to  take  a  composition  In  tbe  arrangement  matter.  - 
Re  J.  L.,  an  Arranging  Debtor  (B.),  p.  106L 

13— The  Conrt  of  Bankruptcy  wiU  not  set  aside  a  frandnlant  agreetneat 
executed  by  a  bankrupt,  where  aame  compriaea  a  valid  dedarattoa  01 
trust  iu  favour  of  infant  children,  the  Court  not  having  JunsdictioB  Is 
appoint  guardians  for  the  intents,  or  to  bind  their  rights  by  as  ordar 
aetting  aside  the  lostrument-Re  Fiynn,  a  Bankrupt  (B.),  p.  1I>- 

18 — On  an  application  by  a  bankrupt,  whose  estate  did  not  realise  10s.  la  tba 
£1,  In  a  banki-uptcy  heard  before  the' Court,  for  a  certificate  of  oo- 
formity,  nnder  SJi  A  88  Vict,  cap.  68,  sec.  66,  sub-sec  I.  the  olBcisl 
assignee  icpurted,  under  218  O.  O.,  187i,  -Tliat  the  books  of  the  bsnl- 
mpt  had  been  imperfectly  kept,  and  that  such  fact  might  be  attribated 
to  his  late  irregular  habita,  and  that  since  he  had  passed  hii  tm 
examinatiun  he  had  given  assistance  to  realize  bis  estate."  And 
farther,  "Tliat  there  had  not  come  to  hia  knowledge,  duiing  the  i«- 
llzattOD  of  the  prOf;«ity  or  otherwise,  any  matter  to  show  that  tad 
bankruptcy,  or  the  failure  to  pay  10s.  Id  the  £1.  had  arisrn  from  cl^ 
cnmatancea  for  which  the  bankrupt  could  be  held  respoositile,  ""j^ 
•s  follows:  1st  the  Irregular  habits  previously  refon-oJ  to;  2nd,  tbe 
circumstance  that  such  irragnlarity  may  (though  ancb  hab  not  beea 
specifically  shown  to  have  bad  tbat  consequence)  hare  led  the  hanknvi 
to  part  with  his  property  on  credit  to  debtor*  who  have  not  pajdWr  n. 
■ndfrom  whom  it  would  appear  the  assignees  have  UtUe  prospect  01 
recovering  their  debti.    Tb^  however,  he  has  no  reason  to  bellera 
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tiiat  the  debU  ora  floUtiou,  or  )utm  been  fnndnlently  created,  or 
otherwlw  than  In  the  ordliuiy  way  of  trade,  though  aome  of  the  debts 
returned  In  hia  itatement  of  affaira  as  due  were,  afterwuda,  ahown  to 
have  been  already  paid  to  the  bankrupt.  And  that  the  modi,  taken  at 
coat  price,  and  all  hla  debta  actually  due  to  the  aatate,  ao  far  aa  known, 
bad  tbey  been  all  good  and  fully  realiaad,  would  appear  to  amount  to 
•  anm  aoffletent  to  pay  10a.  In  the  £1,  although  the  resnlt  of  the  rea- 
lliatlon  falla  ao  far  Aort  of  that  rate  of  Uriieai" -.—Beld,  that, 
although  the  Irregularity  flratly  Imputed  to  the  bankrupt  would  hare 
been  a  ground  for  withholding  hla  certificate,  had  It  been  ataown  that, 
•a  a  reaolt,  property  of  the  cradlton  atnuted  to  the  bankrupt  had 
been  Impnqierly  dealt  with,  yet  that,  inch  not  being  ahown,  the  bank- 
rapt  waa,  npon  the  facta  atatad  In  the  report  of  the  offlelal  aaelgnee, 
entitled  to  an  Immediate  eertUcate  of  oonformlty.— Re  BarrU,  a 
Scmtrmpt  (B.),  p.  Ul. 

14— On  February  8th,  1872,  a  trader  preaented  a  petition  for  arrangement 
with  hla  creditora,  under  20  <t  21  Vict,  c  M,  and  obtained  a  protection 
order  under  aection  843.  At  the  firat  alttlng,  in  March,  1873,  the 
majority  nf  hia  creditors  assented  to  hla  proposal  for  a  composition,  to 
be  secured  by  promissory  note*  and  by  the  veating  of  Us  property  in 
the  ofBcial  asslgneea.  The  credttots' proposal  waa^  enbaeqnently,  eon- 
ilrtned  by  the  Court.  S.  waa  retnmei^  in  the  debtor'a  achedule,  aa  an 
nnaecnred  creditor  whoae  debt  waa  admitted.  He  did  nut  prore  his 
debt,  or  vote  In  the  arrangement  matter.  Pending  ttia  arrangement 
proeeedlnga,  be,  on  Feb.  tS,  obtained  a  Judgment  In  an  action  againat 
the  debtor,  for  a  portion  of  the  debt  retoned  on  the  acbadnle ;  and,  on 
Feb.  aCL  reglaUnd  tbe  Jodgment  aa  a  atatntable  mortxage  against 
lands  of  the  debtor.  In  April  tbe  debtor  bad  duly  lodged  bla  composi- 
UoB  notes,  inelndlng  compoaitlon  notes  on  the  whole  debt  dne  to  8. 
Tbe  notea  were  poated  to  &,  and  by  him  endorsed,  and  same  were  paid 
at  matgrlty.  The  amngement  having  been  carried  through,  the 
trader  received  his  certificate,  pursuant  to  the  atatnte,  on  Ang.  12, 
lVS:—Beld,  (I.)  That  the  reglstratton  of  the  Judgment  as  a  mortgage 
waa  not  a  "procesa,"  withbi  20  A  21  Viet.,  c.  W,  a  848.  (2.)  ThM,  as 
the  creditor  had  not  proved  in  the  amngement  matter.  It  waa  not 
competent  to  blm  to  aasent  or  dissent  within  the  statute,  nor  waa  he 
boned  by  tbe  statutable  operation  of  the  amngement  proeeedlnga 
from  realiitaig  hla  demand  under  the  Judgment  mortgage.  (8.)  That 
tbe  mere  payment  to  and  acceptance  by  tbe  creditor  of  the  compoai- 
tlon on  bis  wbole  demand  did  not  operate  aa  an  accord  and  aattsfaetion 
tbereof,  aa  it  waa  not  shown  that  be  bad  in  fact,  or  by  Implication 
from  his  acta,  concurred  in  the  arrangement,  and  received  the  composi- 
tion notea  with  tbe  Intention  of  accepting  same  in  full  satisfaction  of 
his  entire  demand.  In  re  Lambt't  EttaU,  3  Ir.  JL  T.  224;  in  re  Ar- 
rall,  1  Ir.  L.  T.  102,  followed.— In  re  E$tatt  cf  Booutg,  Owner  and 
FetiHoiur  (Ch.  Ap.},  p.  lU. 

If— Altboogb  •  bankrupt  doea  not  eonteat  the  validity  of  hla  adjudication 
within  the  period  preacrlbed  by  20  *  21  Vict,  e.  DO,  a  12«,  the  Court 
of  Bankmptoy  baa  Jurisdiction  afterwards  to  entertain  an  application 
to  reacind  it,  under  88  A  86  Vict.,  c.  48,  a  6.  Uut  the  Court  will  not 
In  general,  in  the  exercise  of  Its  discretion,  entertain  an  application  for 
aacb  purpose  after  the  periods  limited  for  showing  cause  under  30  <k  21 
Vict.,  e.  m,  a.  128,  and  for  appealing  under  a  28  of  that  Act,  have  eUpeed, 
nnleea  under  special  and  peculiar  ctrcumstancea,— In  re  Dt  Seraneourl, 
a  Bmxtrupt  (Ch.  Ap.),  p.  187.* . 

K-The  Court  baa  not  Juriadlctlon  undbr  30  *  21  Vict,  e  60,  a.  280,  St  ft  M 
Vict,  c  58,  a.  66,  to  order  tbat  a  fee  paid,  on  tbe  binding  of  an  appren- 
tice to  an  arranging  trader,  should  be  returned,  where  the  arrange 
ment  has  been  cuncladed,  providing  for  the  complete  distribution  of 
his  assets,  without  having  made  any  provision  for  the  payment  of  aucb 
apprentice  fee.— In  re  J.  Z.,  an  Arranging  Mttor  (B.),  p.  160l 

IT— IC,  having  an  estate  for  life  In  certain  landa,  which  wen  aattled  in  strict 
aettlement,  and  a  power  to  appoint  portions  for  yonnger  children  (the 
power  of  appointment  being  secured  by  a  term  of  years),  waa  adjudi- 
cated bankrupt-,  and,  in  conjunction  with  liia  assignees,  sold  and  con- 
veyed to  a  purchaser  his  life  interest  in  the  lands,  the  subject  of  the 
charge  and  term  for  yean.  Ho  afterwards,  during  the  bankruptcy 
proeeedlnga,  executed  the  rower  of  appointment.  The  bankruptcy  waa 
finally  annulled:— ifejd,  that  the  deed  of  appointment  waa  void,  as 
being  in  fraud  of  the  purchaser  of  the  bankrupt'a  interest  In  tbe 
landa— £</<■/«  «f  Dviii  S.  Ktr,  Omuri  OlaWst  F,  Ker,  PeHliontr 
(L.  E.),  p.  174. 

18-^  creditor,  who  (amongat  othera)  bad  assented  to  a  deed,  whereby  a 
debtor  assigned  all  his  estate  to  trustees  for  the  benefit  of  his  creditor*^ 
and  who,  af  terwartia,  ataented  to  an  agreement  for  a  compoaitlon  by 
tbe  debtor,  to  be  secured  by  sureties  on  his  behalf,  and  to  a  reaolntion 
of  credltora  acceding  to  the  agreement,  subseqnently,  in  concert  with 
the  debtor  and  his  sureties,  for  the  pnriiose  of  getting  rid  of  the  effect 
of  the  deed,  agreement,  and  resolution,  procured  an  act  of  bankruptcy 
to  be  committed  by  tbe  debtor,  and,  thereupon.  Bled  a  petition  against 
him,  upon  which  he  was  adjudicated  a  bankrupt  Upon  a  petition 
presented  by  the  trusteee:— ife/d,  that  the  adJudleaUon  ebonld  be 
annulled.- £x  parte  Fonce  and  WtUm;  in  ra  £r.  (£.),  p.  188. 

!•— Where  a  lease,  executed  by  a  bankrupt,  Is  impeached  as  fraudulent  by 
tbe  assignees  In  bankruptcy,  and  the  decision  of  the  question  of  its 
validity  or  Invalidity  is  necessary  anil  expedient  for  the  purpoae  of 
doing  complete  justice,  or  making  a  complete  distribution  of  propertyi 
the  Court  of  Bankruptcy  haa  jurisdiction  to  decide  tbe  question,  id- 
though  tbe  lessee  refuses  to  appear  and  submit  to  tbe  Jurisdiction  of 
the  Court.— Where  tbe  leasee  of  a  lease  executed  by  a  banknq^  and 
Impeached  as  frandnlent  by  the  assignees  in  bankruptcy  Mngs  an 
action  of  trespass  againat  the  messenger  of  the  Court  MT  Bankruptcy, 
In  respect  of  an  enbry  on  the  demised  premises  nndw  the  warrant  of 


*  See  Atatt  qf  BorrowtM,  <  Ir.  L,  T.  B.  178L  Aa  to  the  power  of  appeal,  see 
B.  A.  Act,  IS72,  s.  66,  in  wbleb  It  waa  deemed  nceessaiy  to  expressly  provide 
thnt  aiyeato  ahoold  lie  only  In  the  manner  directed  by  the  Act  of  1887.— 
K.1I.B. 


the  Court,  and  tbe  Court  deems  It  expedient  and  necessary  to  dedda 
the  question  of  the  validity  or  invalidity  of  the  lease,  for  the  purpose 
of  doing  complete  Justice  or  making  a  complete  distribution  of  pro- 
perty, an  injunction  will  be  granted  to  rMlrslii  tbe  further  proaeeotloa 
of  the  action,  until  the  queatlon  of  the  validity  or  Invalidity  of  the 
lease  la  decided,  although  tbe  leasee  refuses  to  appear  and  submit  to 
the  jurisdiction  of  the  Court.— In  re  Bir  Charia  Campion  DamtU*,  a 
Atnin^  (B ),  pt  196.* 

to— Where  a  deed  disposing  of  sU  the  grantor's  property  was  ezeeuted, 
without  valuable  consideration,  by  the  grantor  while  Indebted,  and  be, 
atill  owing  some  of  the  debts  then  due,  became  bankrupt  shortly 
afterwards  :-J7«U  (sIBrming  the  order  of  Miller,  J..  8  In.  I..  T.  K.  88), 
that  the  deed  was  void  as  sgalnst  the  assignees  in  bankruptcy  of  the 
grantor,  and  that  tbe  lands  thereby  conveyed  should  be  delivered  up 
to  the  aaslgneea.— In  re  Solan,  a  Bankrupt  (Cb.  Ap.),  p.  199. 

21— A  trader  in  Belfast  waa  Indebted  to  the  Provincial  Bank,  in  a  consider- 
able stun  of  money,  on  foot  of  bills  of  exchange  drawn  by  the  firm  of 
liowry,  Valentine,  and  Kirk,  and  aocepted  by  the  trader.  Lowry, 
Valentine,  and  Kirk,  who  had  dIacouiKed  tbe  bills  In  the  Provincial 
Bank,  were  also  in  embarrassed  cireu^litanoe^  and  alwnt  to  stop  pay- 
ment, and  this  to  tbe  knowledge  of  the  bank.  After  some  negociatloni 
with  the  trader,  tbe  bank  handed  to  Joba  Lowry,  head  of  the  firm  Of 
Lowry,  Valentine,  and  Kirk,  three  of  the  trader's  over-due  acceptance! 
for  £1,000  each,  upon  which  tbe  Brm  of  Lowry,  Valentine,  and  Kirk 
Issued  a  debtor's  summons.  Subsequent^  htmrfe  solldlor.  In  pra- 
sence  of  an  officer  of  the  bank,  offered  to  withdraw  tbe  debtor'a  sum- 
mons if  the  trader  executed  a  trust  deed;  vesting  all  bis  estate  In 
trustees  for  the  benefit  of  all  his  creditors,  which  he  accordingly  dM 
without  delay.  The  bank  refused  to  execute  the  trust  deed,  and, 
jelylng  upon  it  as  an  act  of  t>ankruptcy,  filed  a  petition  against  tha 
trader,  and  obtained  an  adjudication  against  him;— /fejd,  that  tbe 
bank,  having  stood  by  while  the  trader  was  forced  or  induced  to 
execute  tbedeed,  must  be  taken  ss  having  acquiesced  in  its  executloii| 
and  assented  thereto,  and  could  not  take  advantage  of  it  aa  an  act  of 
bankruptcy.— Ex  parte  Tht  Provtuelat  Itaitk;  In  re  EauMe  (B.),  p.  202. 

22— Petitioning  creditor*,  In  their  petition  and  tbe  affidavit  in  support  of  it, 
relied  upon  debts  due  by  a  trader,  amounting  to  £200,  which  wen 
atated  to  be  part  of  his  debta  to  the  petitioning  creditors.  Tha  petition 
•od  affidavit  anted  that  the  pettUoalng  credltora  held  a  acouil^  or 
Uen  upon  goods  of  the  bankrupt  In  the  bands  of  a  New  York  firm, 
wbleb  security  or  Hen  tbey  waived  aa  against  tbe  debt  on  which  they 
reUed,  but  without  praJudioB  to  their  right  to  retalD  It  againat  tbelr 
other  demands:— ifsfif,  that  the  petition  did  sot  comply  with  the  21at 
section  of  the  Bankruptcy  Amendment  Act,  1872,  and  could  not  aup- 
port  an  adjudication.- The  peUtlonlns  credttore  had  as  their  commla- 
alon  agents^  in  BeUkat,  a  firm  whkh  admittedly,  by  one  of  ita  mcmbera, 
bad  been  active  in  procuring  the  trader  to  algn  the  tmat  deed  relied 
on,  by  the  petitioning  credltora,  aa  an  act  of  bankruptcy.  It  waa 
proved  that  the  petitioning  credlton  bad  no  knowledge  of  tbe  execu- 
tion of  the  trust  deed,  and  that  their  agents  were  not  agents  in  that 
behalf  -.—Htld,  that  the  petitioning  creditors  were  not  precluded  fhnn 
relying  on  tbe  trust  deed  as  an  act  of  bankruptcy.-  Re  (TSeiU.  7  I.  L. 
T.  K.  20,  over-naed.— Ex  parte  BMef  BrMurt;  in  re  Batdalt  (B-), 
p.  2121 

23— A  testator  by  his  will,  made  in  1827,  after  devldng  an  estate  of  freehold 
to  each  of  hla  fom:  daughters,  devised  a  renewable  freehold  to  bis  son 
R ;  and  directed  that,  if  any  of  his  five  children  abonid  die  without 
issue  lawfully  begotten,  their  share  and  shares  of  the  property  devised 
should  still  and  regulariy  go  to  the  surviving  children  and  tbelr  issue 
lawfully  begotten : —/AM,  that  R.  took  an  catato  in  puui  talL- B. 
became  bankrupt  without  having  barred  the  «<«>•<  entail  -.—Htld,  that, 
though  there  Is  no  prorislon  In  the  Irish  Bankrupt^  Acts  lor  disposi- 
tion of  estatea  in  fuoii  tall,  all  the  estate  which  the  bankrupt  could 
have  disposed  of  became  rested  In  bis  assignees,  who  were,  conse- 

?uently,  entitled  to  soil  the  juatl  fee.—Eitalt  </  Leadbealer  (L.  E.), 
r.  K.  8  Eq.  421. 

24— A  judgment  creditor  and  equitable  mortgagee  by  deposit  of  deeds  regis- 
tered hl%  judgment  aa  a  atatntory  mortgage  against  the  lands  of  tbe 
debtor,  within  three  months  before  tbe  filing  of  a  petition  under  which 
the  latter  was  adiudleated  a  bankmpt:— JSsM,  (1.)  That,  by  a.  881 
of  "The  Irish  Bankrupt  and  Insolvent  Act,  1857  "  (20  &  21  Vict  c  60), 
the  statntory  mortgage  waa  avoided;  (2.)  That,  tbe  statutory  mortgage 
being  unavailable  as  a  legal  security,  the  mortgage  by  depflelt  of  deeds 
waa  nnioarged  as  an  equitable  security.— AMs  qf  BttioU  (L.  E.),  Ir. 
a8Eq.868. 

28 — Act  of  bankruptcy ;  imprisonment  for  non-payment  of  money ;  arrest 
nuder  Debtors  Act,  s.  7.-Be  B.;  ex  p.  Better  (B),  Motuda,  8 1.  L. 
T,  AS.  J. lot, 

26— Cettlflcata  of  eonfttrmity ;  failure  to  pay  lOs.  tai  the  £1 ;  andlt  meetliit 
not beld.-Re Parker  (B), Notajto*,  8 1.  L. T.  * S.  J.  109. 

S7— Debt  of  petttlonisg-credltor;  judgment-debt,  costs,  and  Interest— Re  H 

Irwtn  (B.),  Noraima,  8  L  L.  T.  ft  S.  J.  84. 
28— Disclaimer  of  lease  by  assignee  in  bankruptcy;  time  for  extended.— Ra 

Boyle  (B.),  NoTAisA,  8  L  L.  T.  A  S.  J.  88. 

28— Reputed  ownenUp;  goods  bou^t  when  pnrehaaer  Insolvent— Be  T. 
eoomur  (B.),  NOTAiina,  8  Ir.  L.  T.  *  S.  J.  64. 

80— Trade  assignee,  appointment  of;  nominee  having  no  personal  tntereat; 

creditor  out  of  the  Jurladietion.— Re  Bront/UU  (B.),  Notakda,  8  Ir.  L. 

T.  *  S.  J.  137. 
81— Advertisement  of  sale  of  premiaea;  arranging  debtor.— Be  /,  V.  (B.), 

NnTAiivA,  8  Ir.  L.  T.  A  a  J.  •! 

82— Debta  barred  by  statute  of  limitations;  proof;  arranging  debtor.— Re 
/.  P.  B.  (&),  NoTASDA,  8 1.  L.  T.  A  S.  J.  m 


•  See  on  app.  9  Ir.  U  T.  a  2L 
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INDEX— EQUITY  CASES. 


M— Amngtment;  creditor  withdrawing  proof  of  debt;  coatt  of  proof. — ^Ba 
jr.  R.  (a),  NOTAXSA,  8  I.  L.  T.  A  S.  J.  IIS. 

M— Final  examination ;  adjournment  HMdfe;  certlflcata  of  oonfonnltj.— Be 
ffDmytr  (a),  Notaxdx,  8  L  L.  T.  *  8.  J.  Ml. 

Hi— Sheriff  paying  year's  rent  to  landlord;  bankruptcy  of  tenant— Be 
XtKtrtf  (B.),  NoiaxoA,  8 1.  L.  T.  A  S.  J.  44*. 

M— Abaeondlng  bankmpt;  expenaeiof  trying  to  arrest;  eacape.— Be  Payne 
(a),  NOTAKOA,  8  L  L.  T.  A  a  J.  403. 

S7— Election ;  nroof  of  debt ;  diachane  of  bankmpt  from  arreet.  -  Oirottd  y. 
Burtt  (Ex.),  NoTAKDA,  8  I.  L.  T.  <t  a  J.  4M. 

18— Beport  of  Chief  Reglitrar;  objeetloni  to  report;  appeaL— Ea  Nolan  (B.), 
NoiAiTOA,  8  I.  L.  T.  <t  a  J.  473. 

89 — Conveyanoe  to  pnrchaaera  of  leasehold,  by  ofBdal  assignees  and  mort- 
gagee of  bankrupt  lessee ;  corendnt  by  pan^aser  to  pay  rent  reaerred ; 
exemption  from  liability  of  property  of  assignees  and  mortgagee; 
warranty  of  title.— Re  (fCatmor  (B.),  Notuidi,  8  I.  L.  T.  A  a  J.  SlL 

40 — ^Arrangement,  opposing;  creditor  who  has  not  prored;  claimant  returned 
on  scbednle.— he  W.  (K),  Notahda,  8 1.  U  t.  A  S.  J.  MS. 

41 — Witneases  realdlng  In  London;  order  for  examination  before  London 
Court  of  Bankmptcy.- Re  Demote  (a),  NoiasDA,  8 1.  L  T.  A  S.  J.  Mt. 

43 — Petition  to  draw  money  lodged  in  Court ;  auppreaalon  of  fact  of  bank- 
mptcy of  petitioner.— Ex  parte  Knott  (R.),  p.  81. 

48- Costs  of  motion :  power  to  grant,  where  not  asked  for  by  notlod— In  ra 
Hobrn,  a  Bantrupt  (B.).,  p.  60;  (Ch.  Ap.),  p.  300. 

44 — ^Adjudication ;  bankmpt,  though  not  having  surrendered,  showing  canse 
against— In  ro  De  Beranamrt,  a  BanJtrupl  (B.),  p.  60;  (Ch.  Ap.), 
p.  137. 

BEQUEST- [&»  DcTux,  3, 4, 5,  7— Fins  Conn,  4.} 

BlUa,  toWng  pro  oonCasso— [<8ae  Pao  Coitnsso.] 

MUnUiJXta  BOCIETT— A  BuHdlng  Society,  under  one  of  its  ndee, 
charged  flnee  against  a  borrower,  for  non-payment  of  monthly  Instal- 
ments of  loans,  In  such  a  msnner  that  they  were  cnmuiatlre,  and  in- 
created  In  ariUinetieal  progression.  The  rule  was  ambiguous  in  its 
terms,  and  admitted  of  terstal  constmctions:-^sM,  that  the  rule 
being  amUgnona,  must  be  construed  strictly  Against  the  Society  which 
sought  to  enfocoe  It— A  puisne  incumbrancer  had  notice  of  all  the  pro- 
ceedings IB  the  matter.  Some  montha  alter  the  achcdole  of  Incum- 
brances had  been  ruled,  he  aooght  to  ra'«pen  the  aocounta  of  the  peti- 
tioner, a  Building  Society,  on  the  ground  that  they  were  inequitable, 
unwarranted  by  the  mlea,  and  UlegaX  A  portion  of  the  f  nnda  anffldent 
to  meet  bla  eUms  remataMd  In  Court  ■.—Had,  that  uotwlthatandlng  his 
lachea,  the  aoeount*  ml^t  be  r»4pened  on  payment  of  ooats  by  the 
puisne  incumbrancer,  it  appearing  that  part  of  the  proceeds  of  the  sale 
remained  in  C^urt  and  that  the  account  itself  could  notbeanatained. — 
Rt  nSTMy'J  Bitato  (L.G.),  p^  3«. 

OHARITK— [&s  Tausin,  ArroomiaaT  o*  Naw,  3.] 

CHDBCH  TBHPOBAUTIES  ACTS— {&s  Tonxa  Qooiua  Cotc- 

DAIIT.] 

Honey  lodged  In  Court  aa  the  value  of  adrowsont  in  the  caae  of  incapaci- 
tated ownen,  under  the  S7tb  aeotlon  of  the  Irish  Church  Act,  1869,  not 
allowed  to  be  transferred  to  a  diflerent  credit,  but  directed  to  be  in- 
Tested  In  OoTemment  new  8  per  cent  stodc  to  the  credit  of  the  matter 
in  which  it  was  lodged.— A  M«  Matter  of  tlu  CommUiiontn  of  Chunh 
TanporaHtiei  ^n  Irelemd,  <md  Ms  Adtoraon  of  Athlacca  and  Oroonu; 
ex  part*  VUcouHl  Monet  (V.C),  p.  191. 

OOMMiaStOMEBS  OF  ItUMATia  ASTLUMS-The  Court  has 
no  power  to  order  the  purchase-money  of  lands  taken  by  the  Commis- 
Blonen  of  Lunatic  Asylums  and  paid  into  Court  under  1  A  3  Qea  rv., 
c.  38,  to  be  invested  in  the  purchase  of  other  lands,  or  to  award  against 
the  Conuaissloaers  the  oosta  of  drawing  the  money  out  of  Court — 
Vhere  a  atatnte  la  incorporated  in  another,  the  effect  la  the  aame  as  If 
the  provisions  of  the  former  were  r&.enacted  in  the  latter  for  all  ita 
purpoeea ;  and  the  repeal  of  the  former  does  not  repeal  ita  provlalone 
ao  f  ar  aa  they  have  been  incorporated  in  an  Act  which  la  not  repealed, 
and  which  incorporation  waa  for  the  purpoae  of  providing  for  a  aubject 
matter  not  within  the  orlghia]  atatnta.— ui  re  Cnnmiiaioners  <iflMnalle 
Aiybmi  (R.),  Ir.  R.  8  Eq.  8W. 

OONCURBEMT  JTTRIBDICTIOir— H.,  a  creditor  of  an  Intestate, 
and  plaintiff  in  an  adminlttration  suit  "  H.  e.  R.,"  In  the  Engllah  Court 
of  Chancery,  obtained  therein  a  decree  to  account  against  R.,  the 
defendant  and  administrator  of  the  intestate.  Snbaeiiaently  B.,  the 
widow  of  the  Intestate,  Instituted  an  admlniatration  suit,  "  a  s.  R.," 
and  obtained  therein  a  decree  to  account.  In  the  Irish  Court  of  Chan- 
cery, agalnat  R.  aa  administrator,  B.  undertaking  to  abide  any  order 
that  might  bo  nude  in  reference  to  the  Irish  suit  by  the  English  Court 
In  the  suit  of  "  M.  v.  R."  An  order  was  afterwards  made  In  the  suit  of 
"  M.  V.  R.,"  with  B.'a  consent  that  all  further  proceedings  In  the  suit 
of  **  a  p.  R."  should  be  stayed  till  the  chief  clerk  Should  hare  made 
hla  certlflcate  under  the  decree  in  the  ault  of  "  M.  v.  R."  Subsequently 
C,  an  Irlah  creditor  of  the  intestate,  served  R.  with  a  writ  of  summons 
and  plaint  for  the  amount  of  his  debt  and  (the  Irish  Court  of  Chancery 
having  refused  to  restrain  C.  from  proceeding  at  law)  marked  Judgment 
for  the  amount  of  his  debt,  with  Interest  and  coats,  Near^  ul  tb* 
arallable  assets  had  been  traaaferted.  In  the  meantime,  from  Ireland 
to  the  credit  of  the  English  suit  of  "H.  c.  R."  On  appeal  from  an 
order  of  Chatterton,  V.C.,  refoslog  a  motion  by  C.  in  the  suit  of  "a 
«.  a,"  that  a  should  be  declared  personally  liable  to  pay  blm  the 
amount  of  his  claim  on  foot  of  the  judgment  he  had  obtained:— ifeM, 
having  regard  to  the  condttloD  In  the  decree  in  "  B.  v.  a,"  and  It  not 
having  been  shown  that  a  bad  done  any  act  save  In  obedience  to  the 
orders  of  the  English  Court  of  Chsncery,  thst  a  was  not  personally 
liable  to  B.  for  the  amount  due  on  foot  of  the  judgment— £x  parti 
OnUr:  in  re  Brotme  t.  Boberli  (Ch.  Ap.),  p.  169. 


OONTEMFT    OF    OOUBT— (As  ADiuntnaTKHf,  $.] 

Attachment  for;  discharge  from  custody.— JAirray  v.  Traeey;  OaUaf^tr 
V.  aattagker  (V.C),  Motakda,  B  L  L.  T.  A  &  J.  400. 

OOSTB— C&»  Wmrasa,  4 — SouciToa, !,  8  -  PnOBATs  Camtt  Psacnca,  6, 9— 
SxcuKiTT  roR  Costs— Baxkxoitct,  1,  3,  48— AsMuiisTBATKHi,  3, 4.] 

OOVENAMT  AGAIMBT  AUENATIOir-[&e  Faa  jakx  GaAar.  4.] 

COVEMAMT  POSTPONIMa  REDEMPTIOIf- A  mortgage  con- 
tained a  covenant  by  the  mortgagor  not  to  redeem  for  eight  year% 
and,  Ave  yean  being  yet  unexplrad,  the  mortgagor  preaanted  a  petitioa 
for  aale  in  the  naual  form  i—Held,  that  the  co^'enant  waa  cause  against 
making  an  abaoluta  order  for  mia.—Bitate  of  Bon*  (U  a),  It.  B.  8 
Eq.  6S. 

CROBB-EZAMIIfATION  OF  WITNES8-[SasWiTSxaaL] 

DEATH — [See  Aptidavit — SxTTLBUirr,  3.] 

DEBTORS  (TUKT.AWD)   ACT,  1872— [&»  BuuDncT,  8,  8,  3s.] 

1—  Costs,  by  the  final  order  In  a  cause,  having  been  awarded  to  be  paid  by 
the  plaintiff  to  the  defendant,  and  defkult  in  payment  having  been 
made,  the  defendant  applied,  under  85  A  86  Vict,  c  fi7,  s.  6,  for  an 
order  for  payment  by  iiutalmenta,  but  without  grounding  the  ^ipUca- 
tlon  on  any  proof  of  the  plalntilTa  meana  of  paymenta.  The  Court 
refuaed  the  motion.— 5(iirv«>n  v.  RobiMon  (a),  p.  13. 

>— A  aolldtor  who,  acting  under  a  power  of  attorney,  reoelvea  money  for  a 
client  and  neglecta  to  pay  It  over,  when  ordered  by  the  Court  to  pay 
the  aame  In  hla  chaneter  of  aolicltor,  la  guilty  of  miaoonduct  In  respect 
of  which  an  attachment  may  be  issued  agalnat  htm,  within  the  SA  A  36 
Vict.,  c.  65,  aec.  fi,  sub-sac.  4.  althoogh  his  default  may  be  occasioned 
byinabiUtytopay.-Atra  W.,  a  BiOieUar  {'BL),  p.  81- It.  B-8  Eq.SH; 
83W.R.  479. 

I— Cnless  a  decree  or  order  directing  the  payment  of  money  contain  wiifcln 
it  a  statement  (in  compliance  with  Rule  9  of  the  Oeneral  Ordera  under 
"The  Debton  Act  (Ireland),  1873")  that  the  payment  may  be  enforced 
by  attachment  an  attachment  cannot  lasne  without  the  special  leave 
or  the  (jourt  obtained  on  motion  ex  parte.  -  When  tt  suffldently  appears 
to  the  Court,  from  the  pn>ceedlng8  In  the  cause,  that  the  debt  was  con- 
tracted before  the  psssing  of  the  Act  (6th  August  1873),  or  that  it 
comes  within  such  of  the  ezcentions  to  a  8  as  sre  cognizable  by  the 
Court  of  Chancery,  an  order  for  the  Issuing  of  an  attachment  may  be 
made  without  affidavit;  otherwise,  an  affidavit  ahowing  the  above 
facts,  muat  be  KxA.-Kai$  v.  KeU^  (V.C),  Ir.  a  8  £q.  497. 

DEBTS-  [See  Patkxnt  at  Dsbts.] 

DEED,  Impeaolunant  of— {rSes  Anvtca,  Anssaca  or  Paovcsennai.- 

VOLOHTART  CORTCTAKCI,  1,  3— LAMWD  ESTATRa  COORT  P«ACnCX,3— 

Barkroitct,  S,  13, 19,  30.] 

1— Upon  a  bill  to  set  aalde  a  deed  aa  obtained  by  fraud,  misrepresentation, 
and  undue  influence,  the  case,  as  far  as  related  to  fraod  and  mtanpre- 
Bentatlon,  falling,  it  was  held  that  there  was  no  presumption  of  law 
that  the  deed  had  been  prticured  by  undue  influence,  arising  merely 
from  Its  having  been  executed  by  a  sister-ln-law  at  the  Instance  of  her 
brother-in-law,  with  whom  she  resided,  and  to  secure  a  loan  to  whom, 
by  a  third  person,  aware  of  the  relatlonahip,  the  deed  waa  executed. — 
Etane  v.  Cooke  and  Elwood  (R.),  p.  118. 

3— Hie  repeal  of  the  Usury  laws  does  not  affect  the  power  of  a  (^onrt  of 
Equity  to  review  and  set  saide  usurious  transactions  where  they  are 
founded  on  fraud.  Accordingly,  a  series  of  deeds  charging:  SBms 
advanced  by  a  money-lender  with  exorbitant  interest  on  the  borrover^ 
eatates,  which  were  ample  aecurity,  were  set  adde  aave  to  the  extent 
of  aecuring  the  actual  advaneea  with  moderate  Interest;  the  deeds 
containing  unprecedented  clausea,  such  as  authorixing  a  sale  withoat 
notice,  and  empowering  the  lender  to  pay  oD  existing  charges  (which 
bore  interest  at  £6  per  cent  only),  and  to  charge  £20  per  cent  thereon, 
and  other  clauses  of  a  similar  character;  the  Court  bdng  of  opinioa 
that  the  clauses  were  Introduced  by  the  fraud  and  device  of  the  money- 
lender without  the  knowledge  of  the  borrower,  who  was  unprotected 
by  proper  professionsl  advice.— ^oio<ey  v.  Cook  (R.),  Ir.  a  8  Eq.  570. 

DEED,  Cciutructlon  Ot—iBee  Extau,  1, 3— SanUMSBT,  >.] 

DEED,  ETldenoe  Ot-[See  Evidriicr,  3] 

DEVISE -[Aw  Frb-farv  Oraiix,  4— laixAnom,  SrAmiR  o>,  I — Frib 

COTERT,  4.] 

1 — A  testator — aelaed  In  fee  of  a  number  of  townlands  situate  In  several 
barofiles  and  parishes  in  the  county  of  a,  four  of  them  being  in  the 
paritihes  of  T.  and  A.  and  barony  of  B. — devised  all  hla  right  atle, 
and  Interest  in  the  lands  he  poaseased  In  the  county  of  a,  and  attuato 
and  being  in  the  half  barony  of  B.,  parishes  of  Killukin  and  KUlnmod. 
also  in  the  parishes  of  Kllglase  and  KUlonston,  to  his  five  stepbroth^^, 
not  subject  to  charges  which  he  had  paid  off ;  and,  after  giving  aacne 
legacies,  appointed  hla  cousin  his  executor  and  residuary  legatee. 
There  was  no  half  barony  of  B.  or  parish  of  Klllonaton  in  the  county  of 
a,  but  there  was  a  barony  of  K.  and  parish  of  Klltmslan  :—Hel4,  that 
the  lands  In  the  parishes  of  T.  and  A.  did  not  pass  by  the  will,  but 
descended  to  the  heiT«t-law,  and  that  ail  the  other  lands,  iocluding 
thoae  in  the  pariati  of  Kiltrustan,  were  devUed.— The  teetator,  beinc 
originally  tenant  in  tail  subject  to  charges  secured  by  a  term,  paid  off 
several  of  tho  charges,  for  some  of  which  he  took  sssignments  to  a 
trustee  for  himself,  and  for  others  took  receipia.  with  an  undertaking 
to  assign  endorsed.  He  executed  a  disentailing  deed  o(  elf  the  laada  of 
which  he  waa  tenant  in  tall,  for  the  purpose  of  getting  payment  out  at 
Court  of  the  price  of  part  of  the  settled  estate  taken  by  a  railway  com- 
pany, and  thereby  acquired  the  fbe  subject  to  the  term,  and  afterwaztts 
paid  off  other  chargea,  taking  simple  reodpta  for  the  money.  There 
were  other  charges  to  a  considerable  amount  on  the  estate,  of  eqnal 
priority  with  and  puisne  to  the  chargea  paid  off,  niilch  rendered  it  for 
the  intereat  of  the  owner  that  the  chargea  he  paid  off  ahonld  not 
merge,  and  by  hla  will  he  exonerated  lila  devised  estates  from  the 
charges:— feid,  that  all  the  charges  ware  subsisting  ota  the  nadanrised 
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eatttea,  ind  puMd  "by  the  will  to  his  acentor  and  mldnai?  legmtae.— 
The  deviaeea  and  helrea»«t-Uw  of  the  teatator  were  made  parties 
defendantaln  a  salt  to  nlse  the  chargea:— ^eU,  no  objection  to  the 
aolt  that  It  tnToWed  a  decision  on  the  conatrnction  of  the  will  between 
the  co-defendanta.- Aaof A  t,  Keogh  (R.),  b.  R.  8  Eq.  17*)  33  W.  R. 
M&    On  App.  Me  Dsrui,  6. 

S — A  teatator  bequeathed  a  legacy  to  each  of  his  two  dangfatera,  and  directed 
that  if  either  of  them  shoald  remain  unmarried,  she  ahonld  have  power 
to  dispoee  of  her  property  by  will  aa  alie  pleaaed,  but  no  power  of 
diminlaliing  the  principal  anm  during  her  life ;  and  that  th^  ahonld.  In 
the  event  of  their  dying  unmarried,  diapoae  of  their  ]£gnam  to  their 
brothera  or  alatera,  nephewa  or  nleeea,  but  to  no  other  peraon  or  peraona 
whatever;  one  of  the  danghtera  having  died  nnmarrled  and  inteatate : — 
BM,  tliat  the  direction  of  the  teatator  gave  her  a  power  coupled  with 
a  tnut,  and  that  the  capital  of  her  legacy  waa  divisible  In  eqnial  aharea 
among  the  persons  pointed  at— The  testator  directed  that  hla  daughters 
ahould  receive  (out  of  the  residue,  if  necessary)  £B  per  cent,  per 
annum  on  their  legades;  and  one  of  them  having  received  during  her 
life  a  lower  rate  of  Interest:— ^aM,  that  her  repreaentatlvea  were 
entitled  to  receive  out  of  the  residuary  estate  the  arrears  due  to  her, 
though  ahe  had  never  demanded  that  the  interest  should  be  made  up 
to  £6  per  cent,  per  annum. — ffarffrowe's  TYtuU  (V.  C),  Ir.  B.  8  Eq.  256. 

I — la  1787  a  testator  devised  perpetually  renewable  freeholds,  a  term  of 
years,  and  other  Interests  (unknown)  upon  tmst  out  of  the  rents  and 

Sroflts  to  pay  to,  or  permit  and  suffer  to  be  received  by  &,  during  his 
fe  an  aanolty  of  XIM,  with  power  of  diatreaa,  and  also  to  charge  '*ths 
said  Hums  and  lands"  with  a  Jointure  not  exceeding  JCIM  for  his  wife; 
the  annuity,  snldeet  tosnefa  Jolntnre,  to  gotahls"'lasnemale"  as  he 
should  appoint,  and.  In  deflmlt  of  appointment,  ahare  and  ahaie  alike  i 
jaovlded  tbslj  in  ease  be  should  die  wttboot  "issue  male^"  as  soon  as 
the  Jointnre  shoald  be  satisfied,  the  annuity  ahould  sink  Into  the  free- 
hold and  be  no  longer  chargeable;  with  power  also.  In  ease  be  ahould 
die  without  "  issue  male,"  to  charge  **  the  said  fiums  and  lands  "  with 
X1,0M  for  his  "  danghtera,"  as  he  should  appoint,  and,  in  default  of 
appointment,  share  and  share  alike,  bnt  If  he  should  die  without 
"  female  lasne,"  the  £1,(J00  shoald  not  be  a  charge  on  the  lands  •.—Htii 
(reversing  the  dedaion  of  the  yice-CbanceUoi)>  that  S.  did  not  take  a 
perpetual  annuity.-  Bedga  v.  Harpur  (3  De  O.  &  Jo.  139)  distin- 
guished.-./'«r  (Hiristian,  L.J.:— The  words  of  limitation  which,  applied 
to  a  fee-simple  estate  In  land  or  in  a  pre-existing  rent,  would  carve  out 
of  them  estates  tall,  will,  when  osed  In  the  creation  of  a  rent  de  novo, 
create  tt  for  the  same  estate.— Z>rew  r.  Barrg  (Ch.  Ap.),  Ir.  R.  8  Eq.  360. 

4— A  testator's  consent  to  a  marriage  to  take  place  itfter  hit  death  does  not 
dispense  with  a  condition  of  forfeltnre,  annexed  to  a  bequest  In  his 
will,  that  the  legatee  shall  forfeit  the  same  In  caae  he  marry  without 
the  consent  of  persons  named  In  the  will.  A  teatator  devised  the  landa 
he  held  In  D.,  and  hla  stock,  crop,  Ac,  to  his  son  W.  P.;  provided  that 
he  ahould  forfeit  the  same  In  case  he  Bhonld  many  without  the  consent 
of  A.,  B.,  and  C.,  with  a  gift  over  In  case  of  his  marriage  without  such 
consent;  and  he  appointed  a  residuary  legatee.  It  appeared  by  the 
evidence  that  after  the  date  of  the  will  the  testator  pive  a  qualified 
assent — i.e.,  he  did  not  object — to  W.  P.'s  marriage  with  £.  if  It  took 
place  after  his  death.  W.  P.  married  E.  after  the  testator's  death 
without  the  knowledge  or  consent  of  A.,  B.,  and  C.i—HOd,  that  he  had 
forfeited  hla  bequest — Under  a  beq;iest  of  lands,  "  stock,  crop,  farm- 
ing Implementa,  household  furniture  and  effects,  whatsoever  and 
wheresoever,"  money  in  bank  and  debts  due  to  the  testator  will  pass.-- 
U»ni  V.  PatttrtoH  (R),  p.  1UI>— Ir.  R.  8  Eq.  87X. 

fr— A  testator,  after  mentioning  specific  portions  of  his  personal  estate, 
bequeathed  them  to  several  penon^  and  th^  remainder  of  these  effecte 
(all  his  debts  being  paid).  If  any  remained,  he  left  to  his  sister ;  there 
was  no  general  residuary  bequest:— Zfetd,  that  the  undisposed  of 
residuary  personal  estate  wss  the  primary  ftmd  for  payment  of  the 
debts.— CbrM  v.  Corbet  (R.),  Ir.  R.  8  Eq.  407. 

S— In  1871  a  tsstator,  seised  In  fee  of  a  number  of  townlanda  situate  in 
several  baronies  and  parishes  in  the  county  of  R. — four  of  them  being 
in  the  parishes  of  T.  and  A.  and  barony  of  B.— devised  "all  my  right, 
title,  and  interest  to  the  lands  I  poaseas  in  the  county  of  R.,  and  situate 
and  being  In  the  half  barony  of  B.,  parishes  of  KUIukln  and  Klllamod, 
also  In  the  parishes  of  Kllguus  and  KlUouaton,"  to  his  step-brothers,  to 
be  equally  divided  among  them,  "and  not  subject  to  any  charges  which 
I  have  piild  off."  There  was  no  haff  barony  of  B.  nor  parish  of  Kil- 
loustan  In  the  county  of  R.,  bnt  the  estate  comprised  a  parish  of 
KIttrustan.  The  testator,  who  had  succeeded  to  the  property  In  I8M 
ts  tenant  In  tall,  paid  off  several  of  the  charges,  for  some  of  which  he 
took  aaslgnmenta  to  a  trustee  for  himself,  and  for  others  receipts,  with 
an  undertaking  to  assign  endorsed.  In  1843  he  executed  a  disentailing 
deed  of  an  the  lands,  thereby  acquiring  the  fee  aubject  to  the  term, 
and  afterwards  paid  off  farther  charges,  taking  simple  receipts  for  the 
money.  There  were  other  charges  to  a  consldersble  smount  on  the 
estate,  which  made  it  his  interest  that  those  he  paid  off  should  not 

Serge.  In  a  salt  Instituted  by  his  executor  and  residoary  lef^ttee  to 
ilae  them  all,  his  devisees  and  helrese-«t-law  were  made  co-de- 
fendants:—/fsM,  that  the  binds  In  the  parishes  of  T.  and  A.  did  not 
paas  by  the  will,  but  diat  all  the  othera,  including  thoae  In  the  parish 
of  Ktltmstan,  were  devised.  That  all  the  charges  were  snbsisttng  on 
the  undevised  huids  only,  and  passed  to  the  rcSlduary  legatee.  That 
It  wa*  no  objection  to  the  (Tame  of  the  salt  that  it  Involved  a  decision 
on  the  construction  of  the  will  between  co-defendants;  and  that  a 
Court  of  Equity  hsd  full  Jnrlsdlction  to  deal  with  the  case.— jrnvA  v. 
Meofh  (Ch.  Ap.),  Ir.  R.  8  Eq.  M9. 
7— A  testator,  alter  leaving  certain  legacies,  directed  that  the  reslilne  of  the 
"yearly  rente  and  profits"  of  his  estates  should  be  applied  in  pay- 
ment of  his  debts  and  of  the  expenses  of  administration,  and  "  af  lur 
payment  of  same,"  to  pay  £S0  a  year  to  A.  for  \Ue:—H»ld,  affirming 
the  decree  of  Chatterton,  V.C..  that  the  annuity  was  not  to  com- 
mence until  af  t<-r  payment  of  the  debts.  *c  (Christian.  L  J.,  diu.)— 
Bmmoh  t.  itCmu.and  (Ch.  Ap  ),  Ir.  R.  8  Eq.  «l 7 ; •  »  \T.  K.  14i. 

*  See  s.e.  t  Ir.  U  T.  B.  St,  where  the  Jndgments  delivered  are  reported  <* 
tximto. 


DivroENDB,  AitporUoiimaiit  of— p.Ta 

DOmOIIs— [;Ste  TsDsru  Bnuzv  Aor.] 

The  domlell  of  the  bnshand  will  snstain  the  Jnrlsdlction  of  the  Court  over  th* 
wife,  though  married  abroad,  always  after  marriage  realdent  abroad, 
and  charged  with  adultery  committed  abroad. -The  domlell  of  the 
husband  Is  snffldent  to  snstain  the  Jorisdiction  of  the  Court  over  the 
wife,  and  that  Jorisdletion  Is  not  defeated  by  non-residence,  except  in 
eases  where  the  non-residence  affecta  the  domidl.  -  Long  residence 
abroad  is  in  favour  of  the  acquisition  of  a  new  domlell,  bat  It  may  be 
rebutted  by  circumstances  showing  that  there  was  no  intention  of 
acquiring  a  new  domtdl.  -  OiBU  v.  OilHi  (Vat.),  Motanda,  8  I.  U  T.  A 
&J.414.-Ir.  R.8Eq.,»97. 

DONATIO  MORTIS  CAUBA-CSae  Om.] 

DOKEE  OF  POWEK— [Sm  BtrnMort,  X.] 


IT—I8te  PKEscumov  Acj.] 

I.  H.  and  J.  H.  being  Jointly  seised  as  tenants  tai  common  of  certain  huidi^ 
executed  a  partition  deed,  whereby  the  lands  were  conveyed  to  a 
trustee  upon  trust,  as  to  one  part  to  the  use  of  E.  U.,  as  to  the  other 
nut  to  the  use  of  J.  H.  A  right  of  way  through  part  of  the  land  of 
&  H.  held  not  to  paas  to  J.  H~  in  the  absence  of  expreaa  words  In  ths 
deed  of  partition.  Jamtt  t.  Pkmi,  4  A.  A  B.  749,  followed.— AMM  q< 
Batflertm  (U  E.),  p.  10$. 

SMTAII«— C^M  Baxkxvftot,  U— Drra*,  8.] 

1— la  1816,  R.  Day  conveyed  the  lands  of  D.  by  a  voluntary  settle- 
ment to  trustees  to  the  use,  after  his  death  (la  the  events  which 
happened),  of  R.  D.  Denny,  the  second  son  of  his  only  daughter's 
marriage  with  Sir  Edward  Denny,  the  elder,  for  life,  and  after  the 
death  of  R.  D.  Denny,  "to  the  nse  of  the  first  son  of  the  body  of  the 
said  R.  D.  Denny  lawfully  to  be  begotten,  not  being  entitled  to  [certain 
'Denny  estates']  or  any  p^  thereof  by  any  limitation  made  or  to  ha 
made  theranf  or  by  descent,  imtll  he  shall  become  entitled  to  said 
Denny  estates  by  any  limitation  thereof  or  by  descent  or  [tic]  remain- 
der to  the  nse  of  the  second,  third,  and  every  other  eon  in  suocesshm 
of  the  body  of  the  said  R.  D.  Dnrny  until  such  seeond,  third,  or  any 
other  son  of  the  body  of  the  sail  Dtr  Bdward  Dtntty  ^lic;  shoald  be  '  R. 
D,  Denny']  shall  become  so  entitled  to  said  Deimy  estates  or  any  part 
thereof  according  to  priority  of  Urth,  and  lo  the  heira  male  of  their 
bodies  not  being  to  entitled  to  taid  Dennjf  atatetj  and  In  default  of  such 
Issue  to  the  abaolute  use  of  the  settlor."  The  deed  contained,  among 
other  indications  that  ft.  Day  intended  Uie  first  eon  of  R.  D.  Denny  to 
take  an  estate  tail,  a  snbaeqaent  clause  providing  that  "  if  any  of  tha 
Issae  of  Hie  body  of  the  said  R.  D.  Denay,  or  say  of  the  heirs  male  of 
the  body  of  any  of  the  said  issue,  shall  by  any  limitation  made  or  to  be 
made  thereof  or  of  any  part  thereof  or  by  descent,  being  at  the  time 
the  heirs  male  of  the  said  Sir  Edward  Denny,  become  entitled  to  the 
said  Denny  estates,"  the  lands  of  D.  shoald  revert  to  the  settlor  in  fee. 
R.  Day  died  In  1841,  having  derlsed  his  revenlon  to  bis  eldest  son  (by 
a  second  marriscce).  R.  D.  Denny  died  in  1864,  and  iiri871  his  eldest 
son,  R.  A.  Denny,  who  had  erecnted  a  disentailing  assurance  of  the 
lands  of  D.,  filed  a  petition  in  the  Landed  Estates  Court  for  sale  of  the 
inheritance  to  disebarga  incnaibrances.  Sir  Edward  Denny,  tli* 
younger  (R.  Days  eldest  giaadson),  a  bachelor  seventy-six  years  of 
sge,  was  at  that  date  tsnsnt  for  lite,  under  a  re-settlement  of  I81S,  of 
the  Denny  estates,  with  sticceasive  ramahiders  to  Ills  issue,  and  to  the 
petitioner,  in  tall.  The  Judge  of  the  I«nded  Estates  Court  having 
refused  to  sell  mora  than  a  life  estate  of  R.  A.  Denny  In  the  lands  of 
jy.-.—BeUt,  on  appeal  (reversinft'the  decision  of  the  Court  below),  that 
the  petitioner  took  an  estate  iall  under  the  deed  of  1816.— [/>«r 
Christian,  L.J.— Where  the  meaning  of  a  clause  In  an  Instrument  Is 
donb^ul,  the  (3ourt  may  insert  punctuation,  as  a  means  of  showing 
what  constmction  the  words  are  eapable  of ;  and  If,  by  such  aid,  tha 
Court  Is  enabled  to  see  that  the  langnage  can  bear  an  interpretation 
which  will  mela  the  whole  tnstmmsnt  rational  and  self- consistent, 
it  is  boand  to  adopt  that  Interpretation,  In  preference  to  another  which 
would  attribute  to  the  paniea  an  Intimtlon  atterly  caprldous.  Insen- 
sible, and  absurd.]— That  the  words  ■*  not  being  entitled  to  said  Denny 
estates"  In  the  sentence  creating  the  limitations  In  tall  were  ex- 
plicable as  an  anticipatory  statement  of  the  effect  of  the  snbsequeat 
sUftIng  clause;   otherwise  they  would  have  iadicated  a  kind  of 

gualUled  esute  tail  anknown  to  the  law.— That  the  Landed  Estates 
ourt  had  full  JmrlsdletioB  to  deteimina  the  nstnn  of  the  petitioner's 
esUte  In  the  lands  of  D.,  as  well  a*  every  other  question  of  law  or  of 
equity  involved  in  that  of  the  right  of  sale ;  and  that,  since  he  sought  a 
bonAJIde  sals  of  an  incumbered  estate,  and  not  an  abstract  declaration 
of  title.  It  was  not  more  "expedient"  to  leave  the  matter  to  be  ad- 
judicated upon  by  a  Court  of  law  after  Sir  Edward  Denny's  death. 
In  re  Acheton'i  Estate  (L  R.  1  Eq.  105)  and  in  ra  Outhberft  Bttate 
(4  Ir.  L.  T.  86,  I.  R.  4  Eq.  £73)  distinguished.- In  n  Denn^t  Mtlate 
(C91.  Ap.),  p.  I6»— Ir.  R.  8  Eq.  4»7. 

I— The  owner  of  lands,  held  pour  autre  vU,  granted  them  for  a  term  by 
way  of  mortgage,  and  afierwarda  settled  the  equity  of  redemption 
upon  J.  M.  as  tenant  in  qnaet  tail ;  J.  M.,  while  he  waa  such  tenant  la 
tidl  In  possession,  Joined  in  a  deed  whereby  the  mortgagee,  in  con- 
sideration of  payment  of  the  principal  sum,  an  arrear  of  Interest,  and 
costs,  assigned  the  lands  to  other  persons  subject  to  the  old  equity  of 
redemption,  and  by  that  deed  J.  H.  eon/lrmed  the  assignment  and 
covenanted  with  the  asslgnses  for  good  iMf.—Held,  that  he  thereby 
barred  the  quoH  entail. — ^The  donee  of  a  power,  when  executing  a  deed 
of  appointment,  "limited  and  appointed"  not  only  the  lands  the  sub- 
ject of  the  power,  bat  other  Unds  of  hla  which  were  not  subject 
tbenta-.—Beld,  that  the  words  "limit  and  appoint"  operated  as  a 
grant  of  the  hitter  landa— JfoCiiaAw  v.  OaOa^ter  (V.  C),  Ir.  R.  8 
Eq.  4D0. 

WtaEXtO^—iSee  Wrrxass— Scbimxa  ad  TrariTicAitnrK— Paonrcnoit 
or  DoccHiiMS— Probati  (kitiKT  PaACTicx,  8  -  Paxt  PnrouiAiica.] 

I— Where  the  Court  Is  ssslsted  by  nautical  asseseors,  the  ertdeaee  of  a 
nanlleal  expert  will  not  be  received.- The  "  Nagpore  "  (Adm.),  p.  Wt. 
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>— Bin  to  perpetuate;  mariltge  vttbin  prtMblted  degn**.— JMrny  ▼. 
JfolOllf  (ClL),  NOTAHDX,  8  I.  L.  T.  A  8.  J.  «74. 

•— On  motion  for  a  decree,  upon  proof  being  given  vivd  toee  of  an  nnaaccees- 
fnl  leaioh  In  the  Master's  Offlee  and  in  tbe  Pablic  Record  Offlce  for 
original  deeds — which  ought  to  have  been,  as  of  record.  In  one  or  other 
of  those  depodtories — secondary  erldence  of  their  contenu  was  re- 
celred,  although  the  bill  did  not  arer  their  loss.— A-oUa  v.  Bodgmi 
(V.  C),  Ir.  R.  8  Eq.  a»7. 

i — The  Court  reeelTed  parol  evidence  of  the  contents  of  a  lost  will  sod  ad- 
mitted It  to  probate,  upon  being  satisfied  By  erldence,  which  the  Conrt 
deemed  clear,  cogent,  certain,  and  fUrly  free  from  suspicion— <  1>  as 
to  the  /actum  of  the  aUeged  will ;  (2)  that  Its  contenu  were  snbsUn- 
tially  such  as  were  aUeged;  and  (3)  that  one  of  the  defendants,  the 
belr-at-law,  had,  after  the  death  of  the  testator,  got  poaaeaalon  of  the 
will,  and  suppressed  or  destroyed  It.  WliarTam  r.  WMrram  (I  Sw. 
a  Tr.  801 ;  33  L.  J.  Pr.  M.  A  Ad.  79}  contrasted.  SentbU,  as  against 
spoliation  much  less  cogent  evldenco  Is  required  than  in  the  case  of 
mere  losa— Tbe  will  was  made  in  Ism,  and  the  testator  died  In  1867; 
and,  taking  Into  consideration  tbe  delay  In  applying  for  probate,  the 
Court  named  a  reduced  sum  for  the  costs  to  be  paid  by  the  defea- 
danta— JToAood  t.  Mahood  (Fra),  Ir.  R.  8  Eq.  3S>. 

EXECUTION  OF  WlUr— 1— A  signature  made  by  some  ether  person 
not  in  the  pieaence  (though  by  the  direction)  of  a  testator,  is  not 
"snch  rtgnanire"  as  can  be  " acXnowledgod "  by  the  testator  under 
a  9  of  the  Wills  Act.— An  Intending  testator  "held  a  pen  In  his  hand 
and  put  it  to  his  name  "  (not  written  In  his  presence)  "  or  placed  it  on 
a  mark  "  made  on  a  will  prepared  for  htm  by  a  solicitor ;  bat  no  proof 
could  be  giren  whether  any  ink  was  in  the  pen  or  any  Tialble  trace 
made  when  he  so  held  the  pen : — B^d,  though  the  will  was  properly 
attested,  that  the  Court  could  not  presume  a  due  execution. — Xsvi/  t. 
Lynch  (Pro.),  Ir.  R.  8  Eq.  iU. 

9— At  the  foot  of  a  will,  signed  by  tbe  testator  and  attested  by  two  witnesses, 
there  appeared  subscribed,  beneath  tbe  signature  of  the  testator,  the 
signature  of  D.,  who  was  the  principal  legatee  and  sole  executrix;  on 
motion  on  behalf  of  D.,  the  Conrt,  being  sattsSed  by  erldence  that  her 
signature  had  not  been  added  with  any  Intention  of  attesting  ttie 
execution,  ordered  D.'s  signature  to  be  excluded  from  the  probst*.— 
In  lite  OooeU  cifMurphf  (Pro  ),  Ir.  B.  8  Eq.  IKK). 

EXECUTOR— CAe  AoiansTaATioa— fSouciToi,  4,  S— PcOBan  Coiisi 

PaaoTioE,  1.] 

FEE-FARM  ORAMT— 1— A  recdrer  orer  lands  baring  obtained  a 
fee-farm  grant,  which  he  and  tbe  lessor  bad  executed,  applied  by 
petition,  under  the  Renewable  Leasehold  Conrerslon  Act,  for  an  order, 
directing  that  one  of  the  Uasters  should  execute  It  for  tbe  lessee,  who 
was  out  of  the  jurisdiction  at  the  Court:— fie'i^  that  the  Court  bad 
no  power  under  the  Act  to  grant  the  order.-  Petitions  by  receivers, 
imder  tbe  Act,  ^ould  be  euUtled  In  the  cause  or  matter  to  which  tbe 
receivers  have  been  appointed,  as  well  as  In  the  matter  of  tbe  Act- 
Ex  parte  Bmrrtim  (V.  C.),  p.  8«. 

S — ^The  owner  of  the  rererston  being  abroad,  and  negleetlng  to  comply  with 
an  order  directing  blm  to  execute  a  fee-farm  grant  under  the  Renew- 
able Leasehold  Conrerslon  Act,  the  Court  ordered  that  the  grant 
should  be  executed  by  one  of  the  Hasten  (Ex  p.  (TuerM,  4  Ir.  L.  T.  MI, 
followed).- Ex  parte  VtaUh  (V.  G).  p  87.- Ir.  R.  8  Eq.  14«, 

9 — A  guardUn  ad  Ktem,  appointed  by  a  Master  In  Chancery,  In  a  petition 
referred  to  him  under  the  l&th  section  of  the  Chancery  (Ireland) 
Regulation  Act,  1650,  has  no  power  to  execute,  leases  on  behalf  of  the 
minor  for  whom  he  Is  appointed.  Senible:  In  a  cause  fuUy  consti- 
tuted, wltli  a  guardian  of  the  minor's  estate  duly  appointed,  a  Court  of 
Equity  could  not,  unless  on  a  petition  filed  for  the  purpose,  direct  such 
guardian  to  execute  a  fee-farm  grant  on  behalf  of  the  minor,  so  as  to 
confer  a  valid  title  on  the  grantee.  In  a  15th  section  petition  for 
administration,  the  Master  refused  to  appoint  a  guardian  for  the  puj^ 
pose  of  executing  a  fee-farm  grant,  on  behalf  of  a  minor,  but  directed 
a  petition  to  be  filed  for  tbe  purpose,  under  the  Renewable  Leasehold 
Conrerslon  Act,— /><i(in<r  v.  amyOi  (M.),  p.  IDS. 

4— A  lease  for  lives  renewable  for  erer,  containing  a  covenant  against  aliena- 
tion without  consent  of  the  landlord,  and  prorldlng  for  payment  of  an 
Increased  rent  in  case  of  a  breach,  was  derised  by  the  lessee,  and  tbe 
derisee  paid,  during  thirty-ftre  years,  the  leeser  rent,  without  any 
claim  having  been  made  fOr  the  Increased  rent : — Htld^  on  a  petition 
by  tbe  devisee  for  a  fee-fbrm  grant,  that,  under  those  clrcnmBtance^ 
It  sbonld  be  presumed  that  the  landlord  had  consented  to  the  devise, 
and,  therefore,  he  was  not  entitled  to  have  the  Increased  rent  Imerted 
In  the  grant.-  Quart,  whether  a  devise  without  consent  is  a  breach  of 
a  covenant  against  alienation  ?— Ex  parte  RavmoHd  (V.  C),  Ir.  R.  8 
Eq.  28L 

*— A  lessee  for  lives  renewable  for  ever  being  a  minor,  tbe  Court,  on  petition, 
appointed  a  guardian  for  the  purposes  of  tbe  Renewable  Leasehold 
-f  .       .   .     _  -  -!(V.(X),Ir. 


Conreision  Act.— Ex  parte  Tittle  ( 


.  R.  8  Eq.  387. 


ft— A  leasee  for  llvee  renewable  for  ever,  on  applying  for  a  renewal,  lodged  In 
bank  to  the  credit  of  the  lessor  a  sum  based  on  a  calcnladoii  of  interest 
at  the  rate  of  6  per  cent,  on  the  renewal  and  septenDUl  fines,  anrl  the 
Court  8ubse:iaently  made  an  order  recognizing  that  calculation :  — 
Held,  that,  there  being  thus  an  admission  by  the  lessee  that  the  Interest 
should  be  calculated  at  that  rate,  the  211tli  General  Order  did  not 
apply,  and  that  subsequently  accruing  Interest  should  be  calculated  at 
that  rate.- 3:^  Corporatbm  of  Dublin  v.  The  Earl  of  Ifealh,  Ir.  R.  8 
Eq.  471. 

FEME  COVERT— C5«  WiTKige,  1— Siounrrr  wax  Com,  1.] 

1— On  petition  by  a  married  woman,  who  had  boeu  deserted  by  her  husband, 
to  draw  out  of  Court  money  to  which  she  became  entitled  i-ifeW, 
that  notice  of  the  petition  sbonld  be  given  to  the  husband,  notwith- 
standing that  a  protection  order,  under  28  Vict.,  c.  43,  had  been 
obtained.— In  re  Duniait  Truit;  ex  p.  Butct\ffe  (B.),  p.  117— «  W.  B. 
*7<, 


*— Uoder  as.  M  A  «8  of  tbe  Irish  nnee  and  Raeomries  AboUtloa  Act  (4  A  C 
Wm.  IV.,  e.  M),  a  married  woman  can  by  deed,  aeknowledged  onder 
that  statute,  dispose  of  an  intaraat  in  realty  Umited  to  her  for  her  sola 
and  separata  nse  eontlngant  npon  tbe  insotreney  of  her  husband, 
although  the  contingency  has  not  arisen.  Ousrs,  oan  aba  by  a  dead 
not  so  acknowledged  ?  AjIoU  r.  Atnfrwy  (I*  Ir.  Ch.  B.  118)  observed 
VfOa.—Btlate  qfSmaBman  (L.  K.),  Ir.  B.  8  Eq.  349. 

S— A  fond  la  (Tourt,  to  which  a  married  woman  was  entitled  to  her  separata 
nse,  ordered,  with  the  consent  of  her  husband,  to  be  transferred  to  her 
tama,  pnrsnant  to  the  "Married  Women's  Property  Aet,  1870"  (SI  A 
84  Vict,  c.  »8,  a  8).— /Van*  «d  WVe  r.  Jfaetaf  (V.  a),  Ir.  R.  8  Eq.M. 

4— Bequest  to,  "for  her  sole  nse  and  beneat"— Be  Flfim,  a  Bmtntft  (B.), 
p.  lis. 

FIDUCIART  REIiATIOIT- [;Sm  VOLmnrasT  Covrxraxcs,  *— A»- 
viCB,  Aaamcx  or  PaorxasioSAi.,  1,  2.] 

The  widow  and  adminiatratrix  of  a  tenant  from  year  to  year  of  a  holding 
In  Ulster,  continued  In  possession  for  two  yean  after  his  death,  and, 
the  tenaney  having  been  then  determined  by  notice  to  quit,  o£fer«d  no 
resistance  to  an  ^ectment  brought  by  the  landlord,  who  took  formal 
pnsaf union,  but  left  her  In  undisturbed  occupatlan  at  the  same  rent:— 
Beld,  that,  though  there  was  no  fraud  in  the  transaction,  the  new 
tenancy  was  a  graft  on  the  old  for  the  benefit  of  the  next-of-kin  of  tbe 
Intestate ;  even  though  there  were  a  custom  on  the  estate  that  a  hold- 
ing should  not  be  divided  amongst  the  next^f-kln  of  an  intestate,  bat 

be  given  to  the  widow.  If  a  desirable  tenant KeOfi  r.  KOlf  (V.  C), 

p.  I7»— Ir.  R.  8  Eq.  408. 

FIMBS— t5M  BcnDisa  Socinr— 7n-ra<K  Gbaxt,  e.] 

FORFETTURE  UITDER  NOH-AUSHATION  O^UBS-CBm 

Fu-rABH  Gbavt,  4.] 

FRAUD  CHAROED,  relying  on  other  gnnmda,  p.  118. 
FRAUOUIXXfT  OONVETAMOE— [Am  Dbcd,  iMnacmurr  or.] 

OXFT— Assuming  that  a  bank  depoalt  receipt,  whether  Indorsed  or  not, 
may,  by  manual  delivery,  be  the  subject  of  a  donatio  mortii  cauea,  the 
evidence  of  the  gift  must  be  clear  and  unequivocal.  A  donatio  mortis 
omua  may  be  coupled  with  a  trust  or  a  condition,  but  the  expression 
of  the  trust  or  condition  must  form  part  of  tbe  donation,  either  by 
being  contemporaneous  with  It  or  so  coupled  with  it  by  contempo- 
raneous words  of  reference,  9*  in  effect  to  be  Incorporated  with  it 
On  tbe  day  before  his  death  R.  suted  to  B.'s  wife  how,  in  tbe  evaat 
of  his  death,  he  wished  his  property  to  be  disposed  of,  and  on  the  ft^- 
lowing  morning,  having  dictated  and  signed  an  order  on  the  Provin- 
cial Bank  to  pay  to  B  the  amount  of  bank  depodt  receipts,  attempted 
to  Indorse  them,  but  after  Indorsing  tbe  first  wu  wiable  to  proceed, 
and  rery  shortly  afterwards  died  without  glrtng  any  further  expresstoa 
of  his  Intention  i—Beld,  not  to  be  a  raild  donatio  morti*  caua  to  B, 
either  abeolutely  or  as  a  trustee.— Auinu  r.  Bond  (V.C),  It.  B.  8 
Eq.  em.' 

ORAFT— [5ss  LsAsx— FiDDCLUiT  RiLanOH,] 

ORAirr-[5M  ExTAiL,  a.] 

OUARDLAN-  [See  BanxxvpTcr,  13— Fzx-rASH  GaiKT,  8,  S— Ltmanc,  1.] 

A  spedal  gnardlan  to  an  Infant  petitioner,  under  ibe  Settled  Estates  Acta,  nay 
be  appointed  after  the  petition  has  been  presented.— In  ra  A^m's 
Setaenunt  (V.  C),  p.  SM-Ir.  a  8  Eq.  SIM, 

HEAD  RENT,  FAyuent  Of  by  nib^aiuuit— [&«  Su.rAaw.1 

HEIR— [Ass  Pxasoaai,  Estati.} 

IMFAMT-  [See  Lucns  Clauses  Cohsolidatioii  Act  -OraSDUli.] 

INJUNOTIOK  [See  Baskboptot,  II,  19— TntroxAXT  Bax.] 

I — Where  A.,  a  former  receiver  orer  portion  of  a  property,  to  another  portioa 
of  which  he  was  himself  entitled,  after  an  order  directing  division  in  a 
partition  suit  remained  in  possesvlon  of  tlie  entire  property,  and  B.  the 
person  entitled  to  the  other  portion  of  the  lands,  before  execntloQ  of 
the  mutual  conveyances  attempted  by  force,  to  oust  A.  from  that  pottica 
of  the  lands  to  which  B.  wss  entitled,  an  application  for  an  Injnnctlaa 
against  an  action  for  trespass  against  11  was  refused;  but  an  Injooctfaa 
waa  granted  against  A.  setting  up  a  tenancy  from  year  to  year  in  him- 
self to  a  portion  of  the  lands,  which  he  alleged  wss  acquired  by  him 
while  acting  as  receiver  for  the  whole  property  fur  a  minor  under  tbe 
Court  of  Chancery,  notwithstanding  the  receipt  of  rent  from  him  by 
the  agent  of  the  minor  subsequent  to  his  dlschar^  as  receiver,  A. 
having  elected  to  accept  a  scheme  for  division  proposed  under  the 
partition  suit  in  which  tbe  portion  of  the  lands  in  qaestlon  waa  treated 
as  not  in  the  occupation  of  any  tenaxit—fftighee  and  another  v.  ITArtM 
(R.),  p.  180. 

3— Pending  a  partition  suit  the  (}ourt  win  not  Interfeiv  with  the  possessiott, 
nor  allow  it  to  be  Interfered  with  by  the  partlea,  until  the  partiilou 
shall  have  been  completed;  and,  therefore,  refuied  an  injuncUoo  to 
restrain  the  defendant  who  was  In  occupation  of  the  portion  allotted  to 
the  plaintiff,  from  proceeding  with  an  action  of  trespass  agataiat  the 
plaintiff  for  forcible  entry.  Previously  to  the  execution  of  tbe  matoal 
conveyances  In  partition,  one  of  several  tenants  in  common  will  not 
be  restrained  from  distraining  tor  hia  proportion  of  the  rent  which  bad 
accrued  due  before  ibe  certificate,  embodying  tbe  partition,  baa  been 
made.  -Bughee  v.  tfArt^  (V.C),  Ir.  R.  8  Eq.  71. 

S— In  1870  B.  furnished  to  H.,  who  had  agreed  shortly  before  to  take  fr«m 
hira  a  lease  for  thirty-itne  years  of  certain  lands,  a  memorandum 
embodying  Its  pniposed  terms.  H.  having,  among  other  amendment^ 
struck  out  a  clause  binding  him  to  keep  the  fences  In  repair,  returned 
the  draft  as  accepted.  B.,  in  acknowledging  Its  receipt  described  that 
cancellation  as  "  the  only  thing  1  now  lee  likely  to  cause  any  diSerenea 

•  See  t.c.  9  Ir.  L.  T.  R.  17. 
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.  lu,"  adding,  **  moh  a  point  shoold  not  canae  any  dlffermce 
tetwaon  us  as  1  beliere  It  la  the  oanal  cnatom  for  a  tenant"  to  keep 
the  f  enoea  In  repair.  B.  having  aubeaquently  filed  a  bill  for  apedflc 
perfbmiance: — Htld,  that  there  was  a  concluded  agreement  for  a  lease 
including  the  canceled  clanse,  and  that  he  was  entitled  to  a  decreei 
Immediately  after  the  lling  of  the  bill,  H.  had  instituted  an  action 
against  B.  for  alleged  breaches  of  the  contract  as  Interpreted  by  him, 
wberenpon  B.  (before  answer)  amended  by  trAverslng  the  breaches 
charged,  and  praying  for  an  ad  tnttrim  injunction  to  stay  the  pro- 
ceedings at  law,  which  he  obtained  on  motion.  His  answer  having 
replied  in  detail  to  the  traTerse?  B.  filed  afBdavlts  at  great  length  in 
support  of  it.  The  Court  having  afterwards  made  a  decree  for  specific 
performance,  giving  B.  hiaeostRup  to  and  Including  the  hearing,  except 
those  of  the  said  afHdavlta:— /fsM,  that  under  the  provisions  of  the 
Chancery  Amendment  Act,  ISSg,  and  the  Chancery  Kegulatlon  Act, 
\Wt,  the  Court  waa  bonnd  to  dispose  finally  of  all  qneatlons  arising  ont 
of  the  contract,  and  that,  therefore  (thongh  the  plalnttlf  had  not  so 
prayed),  the  Injimction  should  he  made  perpetual,  and  the  cause 
referred  to  Ctaambera,  where  an  inquiry,  as  directed  in  detail  by  the 
decrse,  and  on  which  the  costs  of  B.'s  said  aflldsvlts  should  depend, 
would  slTard  sdequste  relief  to  both  parties.  SfTnile,  where  there  Is  a 
concluded  agreemeut  for  a  lease,  followed  by  a  negoqtatlou  as  to  some 
of  the  covenants  It  Is  to  contain,  upon  all  of  which  the  parties  sgree 
with  the  exception  of  one  repudiated  by  the  defendant,  but  by  law 
implied  In  every  lease  "nnlesa  otherwise  provided,"  the  Court  wUI 
decree  specific  performsnce,  and  the  execution  of  a  lease  including  the 
rejected  covenant.— ^lafaiMit  v.  BanUe  (Ch.),  Ir.  &  8  Eq.  SSL 

IMTEREST— {5se  Boildixo  Sociht— Dxid,  laFXAOHiuirr  or,  S— Sou- 
ciTox,  3 — Fxa-FAUi  Qaairr,  S— Dxvui,  3.] 

••IBini  OBUBOB  ACT,  18m«-p.  ISI. 

XODOMEMT-M OKTOAOE-  [See  BajnatDFTOT,  U,  24.} 

JUBISDIOTIOir— [Aw  CoxcDsaciiT  JnaiSDicnoit-HAsnB's  Rxpoar— 
LOSATIC,  S— Ektail,  1.] 

la&CSBES— C5m  LnoTATioira,  Statotc  or— Spxctno  PnrouuireB,  1— 
OBjEcnoH  TO  TiTbi,  WaiTBB  or— BinLDna  Sociarx.] 

IJUTDED  ESTATES  COURT,  JuriadSottoa  Ol-t.  IM. 

X.ANDED  ESTATES  COCBT  PBAOTICE-C&M  Salb,  1,  S] 

1— Order  made  that  an  affidavit  be  received  and  filed,  which  was  sworn 
by  two  deponents,  but  contained  only  one  Jurat,  and  iu  the  Jurat  of 
which,  though  the  affidavit  waa,  in  fact,  made  before  a  commissioner  In 
Canada,  the  place  of  swearing  did  not  appear.— BsUUe  <t^  Mxon  (L.  E.), 
^<0. 

9— The  Court  refused  to  make  an  order  for  sale  on  foot  of  a  genera]  charge 
of  debts  created  by  a  will ;  as  it  would  be,  in  effect,  nndertaklng  to 
administer  the  sssets  of  the  testator.  gemMe,  the  Court  would  make 
an  order  for  sale,  if  there  were  pending  In  Chancery  an  administration 
iolt  which  wonld  necessarily  reeult  In  a  decree  for  a  sale.— A«Ua  of 
Wanudt  (U  E.),  Ir.  E.  8  Eq.  U». 

•—Where  there  are  drenmstances  tenllug  prima^iek  to  show  conveyancea 
to  be  fhiudnlent,  under  10  Car.  1,  sess.  1,  ch  *,  the  Court  will  retain  the 
moneys  due  under  them  to  an  Incumbrancer,  pending  a  anit  In 
Cbanoery,  to  set  the  conveyances  aside,  and  thia  too  although  the 
erediior,  aaking  to  have  the  money  retained,  have  no  diarglng  order,  or 
lien  on  the  property  comprised  In  the  cooTeyaaoea,— A<«Ue  c/  nsntsy 

(L.  £.),  p.  ea. 

ItAMDlOBD  AMD  TENANT  ACT.  1870-[8m  Fiducubt  Bbu.- 
tiob-Salb,  i-i 

LANSU>IU>  AND  TENANT  I.AW  AMENDHBNT  ACT, 

18AO.— Section  »  of  23  *  M  Viet  e.  IM,  appUea,  In  reepaet  of  the 
right  to  cut  turf,  as  well  to  tenanelea  from  year  to  year  created  by 
parol  as  to  demises  by  lease.-  AtoM  q/Bramt  (L.  E.),  Ir.  R.  8  Eq.  Wl. 

LANDS    CI.AUBES    CONSOUDATtON    ACT,    184S-Money 

lodged  by  the  Commissioners  of  Church  Teraporslltlee  under  a  A7 
of  "  The  Irish  Church  Act.  I8(!9,"  wss,  on  the  petition  of  a  tenant  fhr 
life,  ordered,  under  a.  i9  of  "  The  Landa  Clanses  Consolidation  Act, 
184iS,"  to  be  Invested  In  the  purchase  of  tithe  rentcharges  Issuing  out 
of  luda  In  strict  settlement,  although  the  Infant  tenant  In  tail  «a*  not 
served  with  the  netltloa  or  represented  before  the  Court.- £r  oorfa 
Lord  LemtflM  (B.),  Ir.  K.  8  Eq.  SJI9. 

IiEASE— [Ass  Past  PsBroBKAJicB— SPBCina  PsBroBHAiioB — Fiddoiabt 
Rblatiob— Tbhpubabx  Bab— Ixjiwctioii,  3.] 

Lands  held  under  a  lease  for  lives,  having  been  devised  to  Mary  for  life, 
and,  after  her  death,  to  Thomas  absolutely,  they  Joined  In  snrrendering 
the  lesse,  and  procured  a  new  one  for  lives  to  themselves  and  their 
hells  as  Jolnt-teuanta;  Tbomaa  devised  the  lands,  but  Mary  survived 
him.  and  devised  them  to  the  defendants  ■.—Held,  that  the  legal  estate 
granted  by  the  new  lease  was  vested  In  the  defendants  as  devisees  of 
Mary,  In  trust  for  the  plalntUt  aa  the  heir  of  Thomas  and  also  of  his 
devisee. -^</iv.  Hill  (V.  C.),  Ir.  R.8  Eq.  140;  (Ch.  Ap.)  6M.» 

UaOTATIONS,  Statute  of— l— a.  devised  Us  real  estate  to  B. 
ehaigrd  with  the  payment  of  £10,000  each  to  K.  and  bis  nephew  C, 
K.  bad  no  nephew  called  C,  bat  had  a  grand-nephew  called  C  who 
waa  unknown  to  A.  A.  died  In  1831,  and  in  1833  C  claimed  the  legacy 
from  B.,  who  refused  to  pay  It  on  the  ground  that  C.  was  not  the  legatee 
Intended.  C.  did  not  again  claim.  B.'s  heir  (on  whom  the  estate 
descended)  by  his  will  created  an  expreas  trust  '*  for  the  payment  of 
all  charges  or  claims  then  existing"  on  the  estate,  and  died  before  ISfil. 
In  18W  the  peraonal  representatives  of  C.  (although  previonsly  for 

*  See  ae:  on  app.  9  I.  L>  T.  B.  1,  where  the  Judgment  of  the  Cout  t* 
reported  in  txttnu. 


yean  In  possession  of  the  prevlons  correspondence  abont  the  legacy) 
claimed  the  X10,U00  from  the  person  then  in  possession  of  the  lands 
charged,  subject  to  the  last-mentioned  trusts : — Held,  that  the  claim  was 
barred  by  lapae  of  time,  and  (X's  knowledge,  or  means  of  knowledge  of 
his  lighla,  notwithstanding  the  express  trust.— On-sy  r.  Oathbtrt  (^), 
»  W.  K.  349. 

3— Where  an  order  for  sale  has  been  made,  that  order  Is  to  he  eonildered  aa 
having  t>een  made  on  behalf  of  every  person  who  has  sn  tnt«ffest  In 
the  proceeds  of  the  sale,  whether  the  petition  be  presented  by  an 
owner  or  Ineumbntncer;  and  If,  within  the  time  of  limitation  affecting 
an  incumbrance  on  the  eetate,  an  order  for  sale  Is  made,  the  order 
will  take  the  Incumbrance  ont  of  the  operation  of  tbe  Statute  of 
Limitations.— In  re  Coklough,  8  Ir.  Ch.  Rep.  880,  followed.— AhXe  of 
Nixon  CU  E  ),  p.  HI. 

LUNATIC— 1— On  an  application  by  a  pislntlft  that  a  guardian  ad  Uta» 
be  appointed  for  one  of  the  defendants  In  the  salt  who  was  alleged  to 
be  of  unsound  mind,  aithoogh  not  so  found  by  eommtaalon: — B^d, 
that  a  statement  In  the  affidavit  of  the  plaintl^  repeating  an  allega- 
tion In  the  answer  of  the  other  defendants,  that  the  defendant  was 
"Imbecile,"  was  Insufficient  evidence  that  the  defendant  was  of 
unsound  mind. — Walton  v.  KMlmu  and  olheri  (R.),p.  167—23  W.  11. 819. 

*— Between  the  presenting  of  the  petition  for  aa  inquiry  in  the  case  of  aa 
alleged  luoattc  and  the  official  finding  he  may  be  restrained  by  the 
Court  from  leaving  the  Jurisdiction,  and  his  property  may  he  protected 
from  any  dlspoeltion  or  misuse  by  which  the  purpose  of  the  Inquiry 
might  be  frustrated ;  but  thla  interference,  being  provisional  and  only 
allowed  as  subservient  to  Ute  Inveetlgatlon,  cannot  co-exist  with  an 
order  prohibiting  the  prosecution  of  the  latter.  The  Lord  Chancellor 
for  the  time  being  intrusted  with  Jurisdiction  In  lunacy  matters  may 
vary  or  discharge  the  orders  therein  of  his  predecessors  — In  re  Lateler 
(Ch),  Ir.  K.  8  Eq.  fi0«. 

LDNATIO  ABTLUM  [5ss  ConossioxBBt  or  LnHATia  Asnuvs.] 

ItABBIAOB  [5m  Dbtisb,  4— TxsruniiTABT  Ikstbdiibiit— Pabtxbb- 
SRir — PBOHtsB    ni    ooHsmiRATioa    or    MAUUAaE — ToLtnrrABT 

COWTBTAIICB,  1.] 

Wltbln  prohibited  degrees;  Stct  WIIL  IV.,  c  M.— ifotatii  t.  ir«<M|r  (Ch.), 
MOTAODA,  8  L  L.  T.  *  S.  J.  S74. 

agawntgrt  WOKAN— [5ee  Pxiu  Cotxbt.] 

■ULSTER'S  REPORT— This  Court  has  no  JnrladlcUon  to  allow  axoep- 

tlons  for  alleged  mistake  of  law,  to  be  taken  to  a  report  of  a  Master 
which  had  been  confirmed  by  special  order  of  the  Lord  Chancellor  by 
Jtat  on  a  petition  to  confirm  the  report. — QiMrre,  If  It  had  been  con- 
firmed merely  by  the  operaUon  of  187  Ot.  O.  ia48N-JMac*«ra<>-  IVnUs 
(V.  C),  It.  E.  8  Eq.  818. 

HXNOR— ['Sss  Lakds  Clausbs  CtessousATIOB  ACI^-OCABSIAX.] 

KORTOAOE— (8*«  CoTBBArr  Foairoima  BBDBiirnow-SouciTOi,^  (.] 

KORTOAOEE,  ttmxM  b7  [5m  Solioitob,  t,  S.] 

«m^'!s;«Mai»TB» — Corporation  dues  paid  on  a  ship  In  the  Port  of  DnbUn 
sre  not  such  necessaries  as  create  a  lien  in  this  Court— 77l«  "Belvldere" 
(Adm.),  p.  178. 

NE  E3CBAT   REGNa  WMt  Oft  WlMtt  snuitod,  p.  171 

NOTICE,  OOnstmettVO,  of  tenaaelOS— Notice  of  the  oeenpatlon 
by  a  tenant,  from  year  to  year,  Is  notice  between  vendor  end  purchaser, 
tbat  the  occupation  Is  under  the  terms  of  a  tenancv  from  year  to 
year.  Jama  v.  UehAeld,  L.  R.  9  Eq.  SI,  foUowed.- CarroO  v.  Ktayi; 
Ktaf  V.  Coma  (Ch.  Ap.),  p.  47— Ir.  S.  8  Eq.  97 1  13  W.  B.  343. 

OBJECTION  TO  TITUB,  partial  walTOr  of— In  granting 
a  decree  ft>r  the  specific  performance  of  an  agreement  to  purchase 
pfaiintilTs  lands,  where  the  defendant  has  been  gnll^  of  debqr 
and  other  acts  amonnting  to  a  partial  waiver  of  his  orlglnaUy  nara- 
anricted  right  to  Inveatlcate  the  vendor's  title,  the  Cmn  will  refnsa 
an  inquiry  In  the  ease  of  the  Items  as  to  which  there  has  been  such 
acceptance,  allowing  It  to  proceed  as  to  the  rest  In  July,  1871,  & 
agreed  to  purchase  all  "Cs  interest"  lu  a  portion  ot  lands  whieh  were 
held  under  a  lease  of  1848  for  a  long  term  of  years  at  a  substantial 
rent,  and  which  portion  had  been  conveyed  to  a  trustee  for  C.  In 
l>eoember,  I8B7,  indemnified  against  any  part  of  the  rent  S.  did  not 
go  into  possession,  although  the  agreement,  which  was  silent  aa  to  Ca 
making  title,  provided  that  possession  shoold  be  given  In  Movmnbar. 
Cs  solicitor,  M.,  furnished  his  abstract  of  title  la  Usrch,  1873,  aad,  on 
request,  a  further  one  In  May.  In  June,  S.°s  solicitor,  K.,  made  TOitooa 
requisitions  thereon,  one  ot  which  required  proof  of  the  title  o(  the 
lessor,  whose  estate  had  been  sold  In  the  Incumbered  Estataa  Omrt 
early  In  18(7,  subject  to  the  lease.  M.,  In  reply,  offered  a  oopy  of  the 
Incumbered  Eetates  Court  conveyance,  and  by  the  I7th  ot  July  had 
compiled  with  all  the  reqnisitlona  No  further  communication  waa 
reoeived  from  K.  till  the  Mth  October,  when.  In  answer  to  M.'s  lettera, 
urging  the  completion  of  the  tnasactlon,  he  wrote  requiring  the 
appointment  uf  a  new  trustee  of  the  deed  of  December,  18(7,  th* 
original  one  having  died  In  1864.  A  new  trustee  was  Immediately 
appointed,  and  C.  baring  shortly  after  filed  a  bUl  tor  meeile  perfimn- 
anoe  and  for  a  declaration  that  S.  had  accepted  the  title: — BM 
(varying  the  decree  of  Lord  O'Hagan,  L.  C,  who  decided  there  had 
been  no  waiver  of  title,  and  granted  an  nnreatricted  inquiry  In  Chsjn- 
bers),  that  S.  might  rely  upon  any  new  objection  to  the  title,  but  not 
upon  the  liability  of  the  Indemnifled  premises  to  the  rent  reeerved 
In  1848,  nor  upon  any  other  objection  appeuing  on  the  abetrmcta 
theretofore  fuinlshed,  and  that  be  night  call  for  any-of  the  documenta 
promised  him  by  M.  except  the  Incumbered  Estates  Coort  oooveyancet 
the  production  ot  wbicb  might  be  dispensed  with  in  Chambers  It  It 
should  prove  to  b*  no  longer  within  a'a  procuiemaat— Cbrfsss  r. 
^arUHg  (Ch.  ApJ,  Ir.  R.  8  Eq-Miw 
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INDEX— EQUITY  CASES. 


PART  PEarOaMAHOE-Neltber  the  "Letaet  and  Sale*  of  SetUed 
Ettatea  Act"  (18  *  30  Vict  c.  130),  nor  the  "Landed  Property  (Ir.) 
Improrement  Act,  18W  (33  A  34  Vict,  c:  153),  affecta  the  eaUbliahed 
rule,  that  a  parol  agreement  to  grant  a  leaae  entered  Into  by  a  tenant 
for  life  with  leoalng  power,  coupled  with  part-performance  by  the 
leasee  during  the  lifetime  of  the  tenant  for  life,  does  not  bind  the 
remainderman  who  did  not  acquiesce  in  the  part-performance  or 
know  of  the  agreement. — The  eridence  of  a  plaintiff  on  his  own  behalf 
as  to  an  agreement  with  a  man  since  dead  ought.  In  the  absence  of 
corroboration,  to  be  disregarded. — Hope  v.  Zorti  CZoncurry  (V.  C.),  Ir. 
R.  8  Eq.  SU. 

PARTIES— Bill  to  perpetuate  testlmany;  marriage  within  prohibited 
degrees ;  S  ft  8  Will.  IV.,  c.  M.— ifoAmy  r.  JUMony  (Cb.),  NOTUSA, 
8  I.  U  T.  *  S  J.,  «74. 

PARTITION— C<S(M  iHjmcTioir,  I,  S— EuKmHT.J 

PARTNRRBHIP  — Dissolution  of,  by  marriage;  bualneas  carried  on  by 
one  partner  after  dissolution ;  bill  to  wind  np ;  arbitration-clause  In 
deed ;  staying  proceedings  under  C.  !•  F.  A.  Act,  1856,  s.  M.— ZlennMy 
T.  Jolly  (H.),  23  W.  R.  M*.* 

PATHENT  OF  DEBTS  -  [A<  DcTist,  S— LiyiTaTioin,  Statdtb  of,  \-r 

SOUCITOK,  4,  6.] 

PERSONAL  ESTATE— [5s«  Rioital,  XBBonous  n  coi)icii,— 
DcTiai,  6.] 

1 — The  Tendor^s  heiiHit-law,  who  has  obtained  a  decree  setting  aside  the  sale 
on  repayment  of  the  purchase  money  to  the  purchaser,  his  no  equity 
to  resort  tu  the  personal  estate  to  recoup  him— not  eren  to  a  nonlon 
of  it  identified  as  part  of  the  punhaae  money.  -Ryder  y.  Rydm  (B.), 
Ir.  R.  8  Eq.  86. 

S— The  heltHtt-law  Is  boand,  u  to  tl)e  personalty,  by  a  deerae  in  a  testa- 
mentary suit  of  which  be  wss  cognizant,  although  be  had  not  bees 
cited  and  bad  not  interrened,  unless  the  decree  ws^  founded  on  a  com- 
priimlae  or  something  equiralent  to  a  compromise;— Where,  therefore, 
probate  had  been  decreed  on  a  verdict  directed  In  consequence  of  non- 
appearance of  a  party  to  (be  record,  an  helr«t-law  so  situated  was 
lisld  to  be  barred  by  the  deeiee  from  disputing,  save  as  to  the  realty, 
the  validity  of  the  will  proved,  and  condemned  In  costs.— Aonifc,  the 
question  of  revoking  a  probate  granted  in  solemn  form  may  be  brought 
before  the  Court  by  motion,  on  notice  to  show  cause  why  it  should  not 
be  revoked.— ifonn  v.  Uoran  (Pix>k),  Ir.  K.  8  Eq.  808, 

PBACnOB— {/8m  LaniD  Estatu  Codbt  Phactice— I>robats  Coubt 

PSACTICS— AolinilSTBATIOS — ArnDAVII^-AlISWEII— AVAKD  CI  ASBI- 

TKATOKS— Okbtoss  Act,  1873 — Fss-rARK  OaAHT— Fekk  CoruT— 
OOAKDiAir  —  Ldxatio  —  PBODncnoK  OF  Docmum  —  Rxcarvu— 
SitcumiTT  Foa  Costs — Ssttmo  sows  Causs  fob  Hiabiso— SmriLBp 
Estatu  Acts— Tiax,  CoartrrATiov  of— Witiciss.] 

PRESCRIPTION  ACT— Uninterrupted  user,  for  thirty  years  next 
before  1873,  of  an  easement  (watering  cattle)  over  lands  held  under 
•  lease  for  lives  renewable  for  ever,  which.  In  1866,  was  converted  Into 
a  fee-farm  grant  under  the  Renewable  Leasehold  Conversion  Act: — 
Slid,  that  the  time  during  which  the  lands  were  held  under  the  lease 
should  be  excluded  from  the  computation  of  the  prescriptive  poiod, 
and  that,  therefore,  no  right  to  the  easement  was  acquired  under  the 
Prescription  Act.  -AMs  ^Bardlng  (L.  £.),  Ir.  B.  8  Lq.  680. 

PRIVILSOED  COHMUMIOATIONS— (A»  Pboddctioh  of  Dooir- 

Bxim.] 

PROBATE  OO0RT  PRAtfriUE- [&s  Pbbsohal  Estati^  l-Xn- 

DBHCK,  4.] 

1— A  suit  had  been  compromised  and  probate  granted  to  the  plaintiffs,  two 
of  three  executors,  on  the  terms  of  a  consent  (which  was  not  made 
a  rule  of  Court)  that  the  defisndant— the  third  executor  -  sliould 
renounce  probate  and  admit  himself  indebted  to  the  testator's  estate 
in  a  certain  sum,  to  be  secured  by  a  mortage  of  his  share  of  the  tea- 
tator's  real  property.  The  defendant  having,  afterwards,  refused  to 
execute  such  a  mortgage:- ^aW,  that  the  Court  had  no  Jurisdiction 
to  enforce  the  consent  It  Is  not  the  practice  to  make  a  consent  of 
such  a  nature  a  rule  of  this  Court— ^saimofid  v.  Hammond  (Pro.), 
Ir.  R.  8,  Eq.  133. 

t— The  widow's  right  to  administration  to  her  huband,  deceased,  will  not  be 

Kstponed  In  favour  of  the  next  of  kin  because  the  widow  la  in  prison, 
vlng  been  arrested  on  suspicion  of  being  Implicated  In  the  murder  of 
her  husband.— At  tA«  Ooodt  qfDmry  (Pro.),  p.  130. 

S— An  attesting  witness  had  refused  to  make  any  affidavit  as  to  the  execution 
of  a  will :  on  application  under  a  38  of  the  Probate  Act,  1857,  on  behalf 
of  the  widow  of  the  deceased,  who  was  desirous  of  obtaining  admlnia- 
tratlon  with  the  will  annexed,  it  was  ordered  that  she  be  at  liberty  to 
issue  a  wipoma  ad  toHJIamdum  to  the  attesting  witness,  requiring 
bim  to  attend  before  the  Coaet  to  be  examined  vlvd  met  touching 
his  knowledge  of  the  will,  and  of  his  having  attested  the  same.  In  Us 
Ooed$  (ifDortaH  (Pro.),  Notabsa,  8  L  L.  T.  *  Sl  J.  486— Ir.  R.  8  Eq.  836. 

i— Umlted  administration  will  not  be  granted  to  a  person  entitled  to  general 
administration,  where  no  special  circnmstasoes  are  shown.— /»  Iht 
Ooodi  qf  Cowan  (Pra),  p.  UO. 

S— lbs  surety  In  the  Probate  Court  of  sn  administrator  who  has  got  money 
assets  of  the  intestate  In  his  hands  may  lodge  it  in  Court  under  the 
Trustee  Relief  Act  The  bslauce  of  the  assets  of  an  intestate,  after 
they  have  been  fully  administered,  should  be  lodged  to  a  credit 
entitled  "In  the  Hatter  of  the  11  A  13  Vict  c;  68,  and  separate  credit 
of  the  next-of-kin  "  of  the  intestate.— Va  Uu  OomU  of  Monahan  (Pro.). 
Ir.  R.  8  Eq.  858. 


>8ae<.e.»Ir.  L,T.  R.*, 


<— The  Court  bos  no  Jnrisdietlon  to  give  costs  to  ths  Crown.  S>i)iNe,theni]« 
not  to  give  costs  to  an  unsuocestful  litigant  appliesmuch  more  strongly 
in  interest  causes  than  In  coses  of  contested  wills.  An  application  for 
a  certificate  for  a  special  Jury  made  on  the  morning  next  after  the 
verdict,  and  before  any  intermediate  case  had  been  taken  up:— ^alif, 
not  to  be  too  late.  -  Ooode  v.  Joint  (Pra),  Notabda,  8  L  L  T.  A  S.  4., 
415— Ir.  R.  8  Eq.  435w 

7-Where  the  persons  Interested  under  a  questioned  will,  lodged  In  ths 
Registry,  had  not  propounded  It  nor  appeared  to  a  citation  to  show 
cause  why  it  should  not  be  condemned,  the  Courts  on  motion  on  notice 
00  behalf  of  the  next  -of -kin,  after  reading  affidavits  of  want  of  c^ksclty, 
pronounced  the  questioned  will  invalid,  and  granted  admlnlstraticm  as 
in  esse  of  bitestacy.— Avsium  v.  Dillon  (Pro.),  Ir.  B.  8  Eq.  M. 

8— If,  upon  motion  to  fix  the  mode  of  trial,  the  Judge  Shall  direct  a  cause  to 
be  tried  before  the  Court  Itself  with  a  Jnry,  he  wlU  send  to  the  jury- 
instead  of  the  "general  Issue,"  — special  Issues  upon  each  question  of 
fact  raised  by  the  pleadings.— /joac  v.  OnmU  (Pro.),  Notabda,  SLUT. 
A  S.  J.,  401  -  Ir.  R.  8  Eq.  258. 

t— The  next-of-kin  dted  the  executors  to  bring  In  a  probate  which  had  been 
granted  In  common  form,  and  to  show  cause  why  It  should  not  be 
revoked;  and,  at  the  same  time,  gave  notice  that  they  merely  required 
the  will  to  be  proved  in  solemn  form,  and  Intended  only  to  croas- 
examlne  the  witnesses  who  should  be  produced  in  SBPi)ort  of  the  will ;  — 
BeU,  that  the  46th  Rule  (Cent)  did  not  apply,  and  that  the  next-of-kin 
were  liable  for  costs,  although  they  had  withdrawn  a  plea  of  undo* 
influenoe  which  tliey  had  filed.— <K&im  v.  Oibim  (Pro.),  Ir.  K.  S 
Ea.830. 

PRO  0ONPE88O,  taUnS  Mil— I  —The  Court  at  the  same  thne  that  It 
made  an  order  to  take  the  bill  pro  oortftaao,  gave  permission  to  set 
down  the  cause  in  the  then  Term's  list  — ITateiua  v.  Barlom  (V.C.), 
Ir.  R.  8  Eq.  473 

1— If  the  party  on  whom  rests  the  afflrmattve  of  issues  directed  to  be  tried 
by  a  Jury,  before  the  Court  does  not  proceed  to  trial  In  the  timo 
directed  by  the  order,  (he  proper  course  Is  to  move  to  have  the  issues 
taken  pro  mufiuo.— Underwood  v.  Darracott  (R.),  Ir.  R.  8  Eq.  345. 

PRODUCTION  OP  DOC17MENTS-A  filed  a  bill  to  obtain  a  decla- 
ration that  the  defendants  B,  a  solicitor,  together  with  C,  D,  and  E, 
were  Jointly  end  severally  liable  to  pay  a  sum  of  money  which  A  hod 
advanced,  through  the  means  of  B,  on  a  mortgage  to  C.  The  bill 
charged  a  breacdi  of  trust  by  D  and  E  (the  tmstees  of  C's  msrrloge 
settlement),  as  the  result  of  which  the  security  proved  lnBuiBcieat« 
and  imputed  fraud  to  all  ths  defendants.  B  had  acted  in  relation  to 
ths  transaction  ss  soUcltor  for  A,  D,  and  E.    Upon  motion  bv  A,  that 

0  and  E  should  producs  all  letters  and  copies  of  letters  which  had 
passed  between  them  sad  Bi— Aid,  that  all  letters  and  coplss  of  letters 
written  In  referenos  to  the  su<(|eet  of  the  suit,  sad  beforo  the  dispute 
arose  which  superinduced  the  litigation  should  be  produced,  save  such 
ss  should  be  shown,  upon  sffldavitt  to  contain  legal  advice  and  opinion* 
merely.— SonUsv.  Atexondtr  (V.C),  p.  U7,  when  the  order  made  is 
given- Ir.  R.  8  Eq.  341. 

PROmSB  IN  CONSIDERATION  OP  KARRIAOE-A  fiither, 
beforo  tbm  marriage  of  his  son,  stated  In  a  letter  to  the  father  of  tba 
Intended  wife,  "  I  wlU  give  C  one-tliird  of  my  business,  which  will  as 
prvaent  be  sufficient  to  support  them  respectably  and  something  to 
spsra  i  sad  at  my  death  be  will  have  half  the  btisineBa,  and  a  child's 
soon  of  whst  property  I  may  be  worth."  Tlie  father  In  his  llfetiOM. 
In  consideration  of  love  and  affection,  assigned  a  mortgage  to  the  sea, 
to  take  sSect  at  the  father's  death,  with  a  power  of  revocation  reserved 
theroby  to  the  father,  which  he  did  not  exerdss.  He  also  advanced 
other  property  to  others  of  his  ehlldraa  at  different  periods  during  his 
Ulb.  ByhlswlUhslefttohissiwiC"oneshlUlnglufuUof  sUelaims 
in  reference  to  my  property,  having  already  given  to  him  what  I 
consider  fsir  and  reasonabis;"  he  directed  his  debts  to  be  paid,  and 
divided  his  property  among  his  widow  and  his  other  children  :~Heiitt 
that  by  the  letter  the  father  contracted  a  debt  payable  out  of  the  assets 
which  be  had  left  at  his  death,  but  that  the  son  was  bound  to  bring 
Into  account  and  give  credit  for  the  value  of  the  mortgage  whldi  the 
son  Insisted  on  ratolning:  -Held,  also,  that  the  other  children  wen  not 
bound  to  bring  Into  account  the  advancements  mads  to  them. — Ketyt 
T.  Oilmore  (R),  Ir.  R.  8  Eq.  390 ;  33  W.  R.  465. 

RECEIVER— [8m  Fxb-fabh  Obaxt,  1.] 

I — The  plaintiff  In  a  bill  for  foreclosure,  filed  Hay  19, 1874,  moved  on  July  •, 
1874,  to  have  a  receiver  appointed,  oUaglBg  that  the  premises  In  ques- 
tion wsro  lUling  lata  dlaepslr,  sad  tha^  ths  occupying  tenants  were 
committing  dils^stions  i—Heid,  that  ths  motion  having  been  delayed 
until  the  eve  of  the  long  vacation,  a  receiver  should  not  be  appointed. — ■ 
Kearney  v.  ffFlalurly  (R),  p.  167. 

3— Tlie  application  for  a  reference  for  the  appointment  of  a  new  receiver  In 
the  room  of  one  who  hsd  died,  mar  be  by  a  motion  er  jxirta.— JfeKoy 
V.  Hamitton  (V.C),  Ir.  K.  8  Eq.  4»». 

RECTTAIi,  Enroneona,  la  COdloU-A  testator  having  by  faU  win 
devised  his  "fee-simple  and  other  freehold  property,"  In  default  of 
issue  of  his  own,  to  N.  for  life,  remainder  to  the  sons  of  N.  saccasslTelj 
la  toil,  made  a  codldl  as  follows :  "  Having  left  In  the  said  will  my  fe« 
estste  end  personal  property  to  S.  M.  Nugent  In  esse  I  had  no  family, 

1  do  not  now  revoke  my  bequests  to  him ;  but  as  1  have  no  children, 
and  have  lived  very  happily  with  my  devoted  wife,  I  will  and  bequeatii 
to  her  an  annuity  of  £300  sterling,  over  and  above  her  legal  Jolntura, 
to  be  paid  her  br  S.  U.  N.  off  my  estate  as  long  as  she  Uvea :  '—Held, 
that  the  tesutor's  personal  estate  was  nndispoasd  ot,—Jfitgent  v. 
Wugent  (It).  Ir.  8  Eq.  7a 

RECORD  OF  I'lTLE  ACT— Where  a  title  is  recorded  by  an  owner, 
the  mortgagee,  under  a  mortgage  from  a  previous  owner.  Is  entitled 
to  retain  the  Isnd  certificate.  -Jn  the  matter  qf  P.  Roouey  (I.  £.),  p.  83. 

REOI8TRT  ACTS— {fiM  VOLtnnABT  Cobvbtabci,  I.] 
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-[See  AsKnnaTBATiov,  £.] 
KENEWABIX  I.EA8EHOUB  OONVEBUON  AOT-[&t  Fsi- 

UBM  GBAMT.] 

BEPORTIMO  SHIP,  F««  for,  p.  US. 

BESdMDIMQ   OBDERB— {&<  Baskbcftct,  ts— Soucitos,  1.] 

»*T.g — [£m  Laxsid  ERATSS  CODST  PSACnCK,  i, » — LllCITATIOKS,  StATun 

or,  S— CovnAST  Ponroxna  Rxi>i3(pno« — Psbsokai.  E«tate,  IJ 

1— Whan  the  Tendon  bad  canaed  a  map  to  be  prepared,  with  the  portloa  to 
be  >old  (coniliitinit  of  two  lots)  eoloared  ^en,  and.  after  the  prepara- 
tion of  the  map,  doanged  their  Intention  and  determined  not  to  sell  the 
smaller  lot,  the  purchaser,  who  thought  tona  JUe  that  he  was  pnr- 
chaslng  both  lots,  and  had  paid  his  purchase-money,  was  held  entitled 
to  be  discharged  from  the  purchase.— &(a<e  qf  Orttr  (L.  E.),  p.  87. 

S— landlord  and  Tenant  Act  (Ir.),  1870,  a.  4<;  purchase  of  holding,  la 
Landed  Estates  Court,  by  occupying  tenant.— Afo/s  i/SAerfoct  (U  E.), 
NOTANDA,  8  I.  L.  T.  A  S.  J.,  M4. 

SAIiVAOE — Where  lands,  sub-let  to  tenants  who  had  duly  paid  the  rent 
rceerred  to  their  Immediate  landlord,  were  erlcted  for  non-payment  of 
a  head-rent  payable  by  him,  and  a  habere  was  abont  being  executed, 
the  sub-tenants,  In  order  to  laTe  their  own  Interests,  and  that  of  their 
Immediate  landlord,  redeemed  the  premlwa,  paying  the  head-rent  and 
costs  of  the  ejectment:— ifefd,  that  the  bead-rent  and  casta  should 
be  declared  a  charge  on  the  Immediate  landlord's  Interest  in  the  lands, 
and  that.  In  the  erent  of  default  In  payment  thereof,  his  Interest  should 
be  sold. — Zocts  T.  Btans,  II  Ir.  Eq.  M,  followed— .d/i<r»  and  O'Otran  t. 
Jt3¥*ut  (R.),  p.  172— Ir.  B.  8  Eq.  tOO:  (Ch.  Ap.*)  Ir.  K.  8  Eq.  gSi. 

BEOmUTV  FOR  COSTS -I— Where  the  next  Mend  of  a  married 
woman  plaintiff  Is  required  by  the  defendant  to  give  lecuTity  for  costs, 
on  the  ground  that  such  next  friend  is  not  In  lolrent  drenmatances, 
the  Court,  nnlea*  clearly  satlsfled  upon  the  erldenee  that  tb*  next 
friend  ts  possessed  of  means  to  pay  tne  costs,  over  and  abore  all  Ua 
exladng  liabilities,  will  order  security  for  costs  to  be  glren,  or  that  a 
different  and  sufflalent  next  Mend  be  appointed. — Batage  t.  Jttnut 
(V.  C),  NoiASDA,  8  I.  L.  T.  *  S.  J.  88,'  (Ch.  Ap.),  8  Ir.  UT.  R.  190. 

S — Although  a  plalntur  who  wilfully  misrepresents  his  place  of  residence 
upon  the  record  will  be  ordered  to  give  security  for  costs,  this  does  not 
extend  to  a  case  where  It  Is  done  Innocently  and  from  mere  error. — 
Lamb  r.  FottreU  (V.  C),  Ir.  B.  8  Eq.  SS. 

BETTINO  DOWN  CAUSE  FOB  HEARIMO  -Appearance  liaring 
been  entered  for  the  defendant,  who  had  gone  abroad  to  avoid  Berriee 
of  the  Mil,  and  the  plaintiff  baring  obtained  liberty  to  advertise  the 
Ming  of  the  repUcstloo,  the  Court,  on  motion  ex  part*,  gave  Uie 

Slalntlfl  liberty  to  advertise  the  notice  et  setting  down  the  csose  tor 
earing.— StepAflu  r.  Rfon  (V.  C),  Ir.  K.,  8  Eq.  M. 

BETTIXD  ESTATES  ACTS— [<Sm  Gdasdiah.] 

For  the  purpose  of  obtaining  an  order  to  have  advertlaementa  under  the 
Settled  Estates  Acts  Inserted  In  newspapers,  the  application  should  be 
made  by  summons  In  Chambers,  and  not  by  an  cr  .ports  moUODL — ^In  n 
Fegan'i  Bttlemtnt  (V.  C),  p.  308. 

BBTTtiEXIENT— 1— Where  a  settlor  directed  mabitenance  for  his 
children  to  be  paid  to  their  mother  for  their  support,  up  to  fourteen 
yean  of  age,  out  of  yearly  Income,  and  from  fourteen  to  twenty- 
one  to  be  allowed  by  trustees  **  out  of  the  share"  of  each  child  in  a 
oertain  fund  of  £8,000  to  which  each  would  be  entitled  on  attaining 
the  latter  age,  and  there  was  no  direction  for  the  payment  of  interest 
on  that  (nnd  from  fourteen  to  twenty-one :— £Ui<,  that  the  main- 
tenance for  each  ehiU  from  fourteen  to  twenty-one  must  come  wholly 
ont  of  the  capital  of  the  share  of  that  child  In  the  sum  of  £8,000.— 
Ouact  v.  Jelltco  (Ch.  Ap),  31 W.  R.  84i. 

S — In  1837  J.  P.,  In  exercise  of  a  power  contained  In  his  marriage  settle- 
ment of  1781),  appointed  £3,103,  the  residue  of  a  trust  fund  (subject 
to  his  own  life  Interest  therein),  to  his  daughter  L.  by  a  deed 
poll,  which  was  also  executed  by  his  wife  E.  By  a  subsequent 
will,  he  gave  all  the  residue  of  his  real  and  personal  esute  to  E. 
on  trust  to  pay  his  debts,  and,  subject  thereto,  for  her  own  beneflt. 
J.  P.  died  In  1849,  and  In  1840,  on  the  marriage  of  L-  a  settlement  was 
executed,  to  which  E.,  as  well  as  Q.  and  R.,  the  representatives  of  the 
trustees  of  1789,  were  parties,  and  which— after  reciting  that  the  resi- 
due of  £3,183,  rapresented  by  the  deed  of  1837  to  be  at  Its  date  avail- 
able for  the  original  trusts,  was  not  really  so,  but  that  portion  of  it  had 
been  paid  to  J.  P.  for  the  purpose  of  advancing  his  children,  and  that 
the  actual  residue  In  1837  amounted  to  £833  **only,  and  no  more" — 
declared  the  latter  sum,  together  with  a  legacy  of  £100  bequeathed  to 
her  by  her  father,  to  constitute  her  "  marriage  portion,"  and  that, 
accordingly,  she  and  her  Intended  husband  released  O.  and  H.  from  all 
further  claim  on  foot  of  the  trust  fund  of  1783.  In  1811  V.,  a  creditor 
of  J.  P.,  filed  a  bill  to  administer  his  esuts,  and  hi  that  snltall  his 
property  was  realized  and  distributed  among  his  reported  eredlton, 
except  the  freehold  lands  of  K.,  which  had  been  settled  in  tall  male  on 
the  marriage  of  bis  son  S.  P.,  with  an  alternate  revrrston  to  J.  P.  Id  tvt, 
Deither  L.  nor  her  husband  (who  died  In  1849)  made  any  dalm  In  that 
procaeding,  of  which  she  alleged  they  had  had  no  notice.  E.  died  in 
18JU.  and  in  18M  H.  P.,  as  her  general  devisee,  went  Into  possession  of 
K.,  on  the  death  of  K.  P.,  whose  only  son  J.  had  not  been  heard  of  for 
many  years,  and  In  1868  presented  a  petition  to  the  Landed  EsUtes 
Coort  for  the  sals  of  K.,  In  which  matter  L.  filed  a  claim  on  foot  of  the 
origlDal  trust  fund,  but  the  petition  was  dismissed  for  want  of  evidenca 
of  J.'s  death.  In  1868  L.  having  filed  a  blU  against  B.  P.  and  E.'s 
executor,  dalming  the  balance  of  X3,S00,  with  Interest  from  hertathei's 
death:— ifsM  (afllrming  the  decree  of  the  Vlce-Chaneellor),  that  her 
demand  could  not  be  sustained.— /'AiUoi  v.  Penntfathtr  (Ch.  Ap),  Ir. 
R.8Eq.474. 

•  See  S.C.  on  app.,  •  Ir.  L.  T.  &,  U,  where  the  judgments  dellvend  ar« 
reported  <«  sx«Hs. 


I— By  a  postnnptial  settlement,  reciting  that  A.  had  a  large  family,  and  was 
anxious  to  make  a  provision  for  them  in  the  case  of  his  death  or  of  the 
death  of  B.,  his  wife,  and,  for  that  purpose,  bad  determined  to  execute 
the  settlement,  leaseholds  were  asngned  to  trustees  upon  trust,  In  case 
B.  should  survive  A.,  to  permit  her  to  take  one-third  of  the  profit 
rents,  the  other  two-thirds  to  go  to  the  maintenance,  Ao,  of  such  of 
their  children  as  should  require  it;  and,  after  the  death  or  second 
marriage  of  B.,  the  entire  to  be  expended  on  the  education  and  putting 
to  trade  or  business  of  such  of  the  children  as  should  require  It;  and, 
in  case  A.  should  survive  B.,  upon  trust  to  permit  htm  to  receive  the 
entire  of  the  rents  during  his  life,  one-half  to  be  expended  on  the 
maintenance,  Ac,  of  such  of  the  children  t»  ahoold  require  It;  and. 
In  case  A.  should  neglect  so  to  apply  the  one-half  of  the  rents,  the 
trustees  should  receive  it,  end  so  apply  It;  and,  after  the  death  of  A., 
the  said  property  to  go  and  beeome  tne  property  of  the  said  children 
of  A  and  B.  as  A.  should  appoint;  and.  In  case  of  the  death  of  any  of 
the  said  children  before  tbey  should  become  entitled  to  said  property, 
then  his  or  her  shale  to  go  to  and  be  equally  divMsd  among  the  sur- 
vivors of  such  children,  and  if  but  one,  the  whole  to  that  one.  A. 
appointed  a  share  to  a  child  who  died  In  his  lifetime;— Asid,  that  the 
children  who  survived  the  father  took  the  share  so  appointed,  the  wont 
"entitled"  being  eonstmed  "entitled  la  poiiBsstnn."— jBwto  v.  Ooimolbi 
(R.),  Ir.  B.  8  Eq.  4M 

SOUOITOR— [See  Dxbtoes  Act,  1870^  S— PnonncTioa  or  Doouimi*— 

DSXD,  IXFBACUKEKT  OS,] 

1— Money  awarded  to  two  persons,  as  compensation  for  property  taken  from 
them  by  a  railway  company,  had  been  lodged  to  their  credit  In  Court 
Subsequently,  one  of  those  persons  was  adjudicated  a  bankrupt.  An 
order  was  obtained  from  this  Court,  directing  the  payment  ont  of 
Court  of  the  sum  lodged  by  the  railway  company;  but,  In  the  petition 
on  which  the  order  was  pronounced,  the  fact  of  the  bankruptcy  of  one 
of  the  petitioners  was  supprened,  o  also  the  fact  that  the  other 
petitioner  was  a  minor.  On  motion,  by  the  aaslgneea  In  bankruptcy, 
to  rescind  the  order  for  payment  out  of  Court: — Held,  that  the  order 
should  be  rescinded,  and  the  money  paid  over  to  the  assignees  in 
bankruptcy ;  and  that  the  solicitor  who  obtained  the  order,  and  was 
guilty  of  the  suppression  of  facts,  should  be  suspended  from  prmctlsing 
in  the  Codrt.— flis DnbSii and  Dnt^eda Bti.  On.;  ex  parte  Knott  (R) 
p.  81. 

S — Where  it  was  sought  to  restrain  a  solicitor  from  proceeding  In  a  suit  to 
recover  costs,  and  to  declare  him  guilty  of  fraud,  on  the  ground  of  not 
having  disclosed  a  will  affecting  the  title  in  property  which  his  clleat 
was  abont  to  ptvehaae,  It  appearing  that  a  copy  of  the  will  had  been 
handed  to  a  solicitor  who  had  previously  acted  for  the  vendee  In  the 
sale  !—Beld,  that  f  nud  ahonld  not  be  presumed  against  the  defendant, 
notwithstanding  the  tbct  that  he  had  prepared  an  answer  to  be  sworn 
by  the  plaintiff  In  a  Chancery  suit.  In  which  It  was  expresaly  stated 
that  the  plaintiff  made  the  purchase  without  any  notice  of  the  will. 
A  bill  which  rests  on  a  charge  of  fraud,  if  the  charge  of  tnui  taUa, 
cannot  be  sustained  on  other  grounds. — JfSlro^  v.  JfiirpAf  (&,),  tl 
W.  R.  MI. 

(  -  A  security  taken  for  untaxed  OosU  gives  a  soUcltor  no  right  to  Interest  on 
them.  There  may,  however,  be  a  contract  to  pay  such  interest,  if  It  be 
made  with  full  knowledge,  suflldent  sdvlce,  and  necessary  warning ; 
but.  In  the  absence  of  these.  It  will  be  of  no  force  between  solldtor  and 
client.  A  primary  decree  having  set  aside  as  an  absolute  conveyance 
an  assignment  of  lands  by  a  client  to  his  solicitor,  which,  however,  was 
ordered  to  stand  as  a  security  fur  the  amount  to  be  found  due  to  the 
latter,  at  Its  date,  for  caah  advances  and  costs: — ffsld,  that  the  defen- 
dant should  pay  the  costs  of  the  suit  up  to  and  including  the  fint 
hearing,  but  that  each  party  should  bear  his  own  subsequent  costs — 
It  appeiuing  doubtful,  on  the  taking  of  the  acoonnt,  whether  there  waa 
not  still  a  small  balance  due  to  the  defendant  at  tlie  date  of  I  he  final 
decree.  Airier  v.  Jloon  (1  Jo.  Eq.,  Excb.  416)  approved  and  fbUowed ; 
Lamleu  v.  MannlMd  (3  Dr.  A  War.  M7)  commented  on.— Aoanon  r. 
Caten  (Ch.),  Ir.  K.  8  Eq.  807. 

4 — An  estate  was  mortgaged  to  8.  for  a  large  sum,  which,  though  purporting 
on  ^e  face  of  the  mortgage  to  l>e  the  money  of  Sw,  was  Intact  advanced 
by  £.,  N.,  and  S.  By  an  instrument,  executed  under  the  liand  and  seal 
of  &,  he  acknowledged  that  about  £9,000  of  the  money  belonged  to  N., 
and  declared  that  ho  would  hold  that  sum  In  trust  for  K.  S.  fraudu- 
lently dealt  with  the  mortgage  and  the  moneys  received  thereby,  so 
that  nitlmately  M.'s  share  of  the  money  waa  lost;— JSreM,  that  N.,  after 
the  death  of  S^  was  entitled  to  prove  against  his  aaseta  as  a  qiechdty 
creditor. — ^N.  was  the  solicitor  of  E.,  to  whom  the  principal  part  of  the 
mortgage  money  iMlonged,  and  It  was  owing  to  N.'s  negligence  or 
remljuMiess  that  S!  got  and  rstalned  possession  of  the  deed  of  mortgage, 
by  means  of  which  he  was  enabled  to  perpetrate  his  frauds,  which  ^so 
dansed  a  loss  to  £,  of  a  very  large  part  of  the  moneys  received  by  the 
mortgage  which  belonged  to  him.  After  the  death  uf  S.,  In  the  coune 
of  tile  administration  of  bis  eetate  In  a  cause  petition  referred  to  the 
Uastei'  under  the  ISth  tectlon  of  the  Chancery  Regulation  Act,  18C0, 
N.  being  his  adininisttetor,  and  having  filed  a  charge  claiming  as  a 
specialty  creditor  as  above  mentioned,  the  executon  of  E.  got  liberty 
to  discharge  .the  claim ;— ifeld,  that  they  could  only  make  such  a  case 
against  H.s  claim  as  the  personal  representsUve  of  S.  supposing  htm 
an  Independent  person,  could  have  made,  and  that  a  supposed  equity 
put  forward  by  the  executon  of  £.  against  N.  to  prevent  his  dslmlng 
as  above  mentioned  against  the  general  assets  of  B.,  until  they  were 
recouped  all  losses  arising  ont  of  S,'s  dealings  with  the'  mortgage^ 
founded  on  the  alleged  negligence  or  fraud  of  N.,  should  be  asserted 
against  N.  In  a  plenaiy  suit— ATorrii  v.  SadMr  (RJ,  Ir.  R.  8  Eq.  16a 

(—An  estate  was  mortgaged  to  S.  for  a  huge  sum,  which,  though  purporting 
on  the  faee  of  the  mortgage  to  be  his  money,  was  In  fact  advanced  by 
E.  (the  principal  contolbntor),  6.  hhnself,  N.,  and  others.  T*o  days 
subsequently  S.  executed  s  deed  acknowledging  that  abont  £9,000  of 
the  money  bdonged  to  N.,  for  whom  he  declared  he  would  bold  the 
tame  In  trust.  S.  afterwards  dealt  fraudulently  with  the  mortgage  and 
the  moneys  secaiad  by  It,  to  that  ulttnately  H.'t  share  was  loet.    It 
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TM  owing  to  tlie  ne^lgcnoe  of  N.,  vho  wmi  £.'■  ■oUdtor,  that  &  got 
and  obtataied  poueaalon  of  the  deed  of  mortiMe,  whereby  he  waa 
enabled  to  perpetrate  hia  fnuida,  which  aUo  eanaed  a  loaa  to  £.  of  a 
large  pan  of  hla  contribntlon  to  the  loan.  After  the  death  of  S ,  In  the 
eoorae  of  the  admlniatntion  of  hla  estate  In  a  caoae  petition  referred 
to  the  Maater  under  the  Ulh  ieetlon  of  the  Chancery  Regulation  Act^ 
lUO,  H.,  being  hla  admlnlatrator,  filed  a  charge  claiming  aa  a  apedaltjr 
creditor  nnder  the  declaration  of  tmat,  and  the  execntora  of  E.  obtained 
liberty  to  dlaeharge  the  claim :— iftld,  opon  the  law  and  iacta  together 
(afilrming  the  dedalon  of  the  Haater  of  the  Rolla),  Per  Napier,  C.  S., 
and  Chrlatlan,  L.  i^  din.  Mwawi,  C  &,  that  N.  waa  entitled  tOLproTO 
■galnat  the  aaKta  of  &  aa  a  iiKclaHy  creditor.  That  the  cxeenton  of 
£.  conld  only  make  anch  a  caae  agafaiat  N.'a  claim  an  the  peraonai 
lepreaentatlTe  of  S.,  aiaoming  him  to  be  an  Independent  person,  could 
have  made,  and  that  a  snppoaed  equity  pat  forward  by  them  against  N. 
(and  fonnded  on  alleged  negligence  or  fraud),  to  prevent  hla  so  claim- 
iDg  against  the  eatate  of  8.  tutll  they  were  recouped  all  loeaea  arising 
out  of  the  letter's  dealing  with  the  mortgage,  should  be  aaaerted  In  a 
pleiiaiy  suit.— iirorrif  v.  Badltir  (Ch.  Ap.j,  Ir.  B.  8  £q.  «1D. 

treauLLTr  debt-C'Sm  soucitos,  4,  <.] 

■VBOmO  PEBFOBMAMCE  —  [Sw  Iiuuvcnoir,  S  — Past  Pna- 
rosMaiicc — Nonci,  Coumvcmn,  of  Tnaacua— Objichoh  to 
TiTLS,  Paxtiai.  Watvxb  or.] 

1— Where  there  waa  a  parol  agreement  for  the  letting  of  the  residue  of  the 
term  of  the  vendors,  without  the  length  of  the  term  having  been 
defined,  and  the  defendanta  afterwards  took  poaaeasion  of  the  pro- 
misea,  speelfle  performance  waa  decreed. — Specific  performance  will 
not  be  decreed  where  the  evidence  so  directly  coDflicta  aa  to  leave  the 
mind  of  the  Court  In  uncertainty  as  to  what  are  the  precise  terms  of 
the  contract ;  but,  In  eatlmatlng  the  testimony,  the  Court  will  consider 
M  the  corroborating  drcumatancea  and  probabUiUea  of  the  case. — 
Obaerratlons  on  the  manner  of  conduotin;  bnslneas  of  a  Judicial 
character  depending  In  the  Vice-Chanoellor'a  Court—PmU  a»d  Sloter 
r.  OtUmm  and  Potter  (Ch.  Apt),  p.  «. 

9— On  April  11, 1870,  Martin  Lydon  agreed  In  writing  to  assign  certain  leaae- 
hold  premises  to  John  Lydon.  On  April  16,  Uartln  Lydon's  attorney, 
by  hla  inatmctiona,  caused  a  notice  to  tie  served  on  John  Lydon,  stating 
that  hla  client  dispnted  the  validity  of  the  agreement,  that  same  wag 
frandnlently  obtained  and  while  said  Martin  Lydon  waa  inebriated, 
and  that  be  wonid  proceed  to  hare  aama,  If  set  up,  set  aside.  A  draft 
■aalgnment,  reciting  the  agreement,  waa  fnmMhed  by  John  Lyion's 
solicitor  on  April  ilOth,  no  other  aaawer  kelng  given  to  the  notioe.  Tbe 
draft  waa  returned  unapproved.  Marthi  Lydon.  on  Sttb  April,  aaaigned 
tbe  premises  to  another  peraon.  Martin  Lydoo  died  on  Hov.  14, 1870. 
In  March,  1871,  John  Lydon  filed  a  Mil  for  apedflc  performance:— 
HtU,  that  apedflc  performance  ahonid  not  be  enforced.  Per  Christian, 
LJ.  (Ace.  Lawson,  L.a)-The  pbdntiff's  not  having  filed  a  bill  to 
enforce  specific  performance  during  the  seven  months  which,  after 
tbe  notice  disputing  tbe  validity  of  tbe  agreement,  elapaed  dtirlng  tba 
lifetime  of  Martin  Lydon,  of  Itaelf  diaentitled  the  phdntlft  to  relief.— 
Zydm  V.  Lydon  (Ch.  Ap.),  p.  82. 

■TATOTB.  OOBStmotloa  Of-CAa  CoMKiasioiiua  o*  LmAno 
AaTLinta— Bahkkuptct,  3,  a] 

STATIMO  PBOOEEDIMOB— [£m  PAjnuiUHir— IxjcvcrtOK.] 

SimP<EZrA  AD  TEBTmOAMDUM— The  Court  of  Chancery  haa 
power,  nnder  the  17  A  18  Vict.,  c.  84,  and  tbe  «1  *  23  Vict.,  c  27,  a.  3, 
to  direct  the  Issuing  of  a  subpcena  ad  teMt^fieaeidum  to  wltnesaea  reside 
ing  In  England  or  Scotland,  commanding  them  to  attend  the  trial  of 
queablona  of  fact  directed  In  any  proceeding  In  that  Court  to  be  tried 
by  a  Jury  before  Itaelf.  The  affidavit  on  which  the  application  for  such 
a  writ  is  founded  must  disclose  facta  to  show  that  the  attendance  of 
the  witneaaes  is  reasonably  necessary.—  Updeneood  v.  Jkurnicott  (K.), 
NoTAXDA,  8  L  L.  T.  *  S.  J.  M— Ir.  R  8  £q.  848. 

•OPPRESSION   OF  FACTS-C&s  SouciTOa,  1,  3.] 

TAHii  EbUiM  tn—l8ee  EvTAn^BAnxuncr,  18.] 

TBBIPO&AKT  BAR— Cpon  a  bill  filed  for  a  declaration  of  the  eon- 
tinning  validity  of  a  lease,  and  for  delivery  of  possession  nnder  it,  the 
Court,  being  of  opinion  that  the  question  in  dispute  waa  one  more 
properly  co^aable  at  law,  made  an  order  for  tbe  waiver  of  a  tem- 
porary bar  which  affected  the  plalntiiTs  proceeding  by  ejectment 
(although  there  waa  no  apeciflc  prayer  for  the  removal  of  audi  abstrac- 
tion), and  directed  tbe  bill  to  be  retained  pending  the  result  of  the 
action.— In  18A1,  shortly  after  the  death  of  an  occupying  lessee  (under 
an  niuegifitered  lease  for  yean  containing  a  condition  of  re-entry). 
Intestate  and  leaving  a  widow  and  foor  Infant  children,  an  ejectment 
for  non-payment  of  rent  was  brought  under  the  Process  and  PracUee 
Act  (13  *  14  Vict,  c  18).  The  writ  waa  aerved  on  the  widow  and 
children  (who  at  the  date  of  Its  service  had  abandoned  the  premises), 
and  on  every  under-tenant  In  possession,  and  no  defence  having  been 
taken,  the  lessor  entered  a  parliamentary  appearance  by  attorney  tor 
all  tbe  defendants,  Including  the  Infanta  (who  ahould  have  appeared 
by  gnardian),  and  he  thereupon  obtaiaed  Judgment,  issued  an  habere, 
and  re-entered  upon  the  lauds.  The  youngest  of  the  children  attained 
age  in  1881,  and  in  ISM  two  of  them,  J.  and  B.,  with  a  view  to  reveraing 
the  Judgment  of  18(1  for  error  In  fact,  instituted  proceedings  at  law, 
which  eventuated  In  tbe  Exchequer  Chamber,  in  1869,  OTerrolIng  aa 
Intermediate  dedalon  of  the  Excheqner,  and,  as  against  the  plalntilts 
In  error,  annnlltng  tbe  Judgment  of  1861,  which  was  affirmed  as  against 
all  the  other  defendanta  in  ejectment  J.  and  B.  having  tubsequently 
applied  to  the  Excheqner  to  set  aaide  the  habere,  and  for  a  writ  of 
restitution,  that  Conrt  aet  aaide  the  hatere,  but  made  no  mle  on  the 
motion  aa  to  restitution  Tbe  leasee's  children,  wboae  mother  had  died 
in  186S,  and  three  of  whom  bad  taken  out  admlniatntion  to  him  in 
1888,  then  brought  an  ejectment  on  the  title  against  G„  the  lessor's 
representative,  and  the  trustees  of  a  term  in  the  lands  created  In  186A 
by  a  reglatered  deed  executed  on  the  marriage  of  G.'s  eon.  The  defen- 
dant* in  that  aetlon  proceeding  to  rely  on  the  lecal  teno,  the  lessee's 


administrators  filed  a  bill  pitying  that  the  lease  of  1840  ndalit  be 
dechued  subsisting,  and  that  they  might  be  restored  by  tnjnnciioa  t« 
the  possession  of  the  lands,  with  eonseqnentlal  relief,  tint  not  piaTiog 
■peelAcally  fur  the  removal  of  temporary  bars  :~Seld  (dlsdurglng  tfas 
order  of  the  Vice-Chaneellot),  that.  In  the  abaeneeof  proof  ofnoUoste 
the  defendanta,  purchasers  for  value  nnder  the  seltlenisnt,  tbe  bill 
should  be  dismissed  in  so  fkr  as  It  sought  to  give  priority  to  the  leaie> 
that  the  queaUon  aa  to  ibe  snbalstenoe  of  tbe  latter  was  one  ami 
proper  to  be  dedded  In  the  pending  ejectment  with  which  the  plaintiffs 
aliould  Immediately  proceed,  tbe  defendants  being  restxmlDed  from 
pleading  thereto  any  temporary  bar ;  that  In  the  event  of  the  plaintlA 
obtaining  Judgment  in  that  adinn,  no  writ  of  habere  should  teas 
thereon  witbont  the  leave  of  tbe  Court  below ;  and  that  tai  the  nuaa- 
time  the  bill  (except  In  so  far  aa  now  dismissed)  should  be  letataied.— 
Le  Clere  t.  Oreeiu  (Ch.  Ap.),  Ir.  B.  8  Eq.  203— M  W.  H.  418. 

TESTAHEMTART  mSTRnHEMT  -In  1873  N.  H.,  in  contonplt. 
tlon  of  the  marriage  of  his  son,  J.  H.,  signed,  and  two  witnesses  it. 
tested,  the  written  Instnunent  referred  to  behnr.  The  contemplsKd 
marriage  having  been  solemniied,  and  M.  H.  having  died:— AM  (1), 
that  by  the  lolemniaatlon  of  the  contemplated  maniage  the  tastra- 
ment  had  been  rendered  Irrevocable ;  (3)  that  the  worda  **  I  give  them 
anpreme  command"  were  words  of  preaent  operation  and  the  postponed 
interest  bad  veated  immediately ;  and  that,  therefore,  the  Instrunot 
conld  not  be  admitted  to  probate  a*  a  vilL— /»  M«  0oe<(i «' JlaMa 
(Pro.),  Ir.  R.  8  Eq.  M7. 

TZaiE,  Oomimtatlaill  of— in  computation  of  time  under  the  1Mb 
General  Unler  of  1867,  '*tlme  of  vacation  "  means  the  tinie  after  10 
the  Equity  Judges  have  finally  completed  their  sittings.— .BJoit  r. 
aaU  (V.  C),  Ir.  a  8  £q.  «0S.* 

HTUB— C&a  OajxcTKn  to  T^tlb,  Paxtial  Waitu  oi— Toms  Quoim 

0>TUIA»T.] 

TITHE    REHT<;HAR0E,   PorOlUUM   Of-CSse  Laan  Cladib 

COXSOUDATIOV   ACT,    184fi.J 

TOTIE8  QUOTIEB  OOVENANT— Where  an  Inferior  tenant  la 
posseadon  of  eccledaatical  lands  held  tmder  a  lease  containing  a 
fortes  qwAiee  covenant  for  renewal  has  been  recognized  aa  such  by  hli 
Immediate  landlord's  accepting  rent  from  him,  and  applies  for  a  nb> 
perpetuity  grant  of  the  prnnlsea  nnder  the  Cbnreb  TempoiaUtiss  Acts, 
anch  landlord,  baring  himaalf  obtained  a  atatntory  grant  of  the  fee.  Is 
bound  to  execute  the  required  conveyance  without  demanding  a  state- 
ment of  his  tenant's  title.  -  In  re  Meniere,  Mimore  (Ch.),  Ir.  B.  8  Eq.  Mt. 

TRUSTEE,  AppomUBent  of  naw— 1— Tbe  hnaband  of  a  cstM  v 
Inut  will  not  bo  appointed  truatee  of  a  settlement,  in  the  abeence  of 
special  eircnmatances.— yoctaon'i  IViutf  (V.  C),  p.  174. 

S — On  a  petition  to  appoint  a  now  truatee  of  a  charity,  praying  that  a  schens 
ahould  be  settled  whereby  persons  filling  certain  olflces  should,  by 
virtue  thereof,  be  trustees  of  the  charity:— /TsM;  that  the  Ck>art  htt 
no  power  to  settle  a  scheme  whereby  such  persoiu  should  ex  qfido  bs 
trustees;  and  that,  at  most,  partlcuhtr  persona  might  be  empoveiedto 
appdnt  future  trustees.— CaMtect'i  nvele  (V.  &),  p.  llti 

TRUSTEE  wgT.Tigg  ACT— [;8m  Pbobatk  Codct  PaAonci,  t] 
Funda,  lodged  onder  the  Truatee  Relief  Act,  to  the  separate  credit  of 
minors,  natives  of  and  domiciled  in  Scotland,  ordered  to  be  transfemd 
to  tbe  minors  and  their  curator. — Ferguttn^a  Tnate  (B.),  Ir.  B.  8  Eq. 
863—23  W.  B.  762. 

TURF,  Riclit  to  oat— {See  Laholoxd  An>  Txxait  Law  Aausuir 
Act,  I860.] 

UNUUE  IimiUENCE-['SM  Deed,  IxnACHMimT  or,  1— Vokcnur 
CoNVxiAsoa,  3.] 

USURT — [See  Dsxo,  Ikfxachkxbt  or,  3.] 

VAOATIOM— (<%«  Tdu,  CoiiruTATioa  or.] 

VENDOR  AND  VENDEE-C&«  Sjkia—TnacmAJ.  Estats,  i.] 

VOIiUMTART  OONVETANCE— [SsaDms  IvnAomixxT  ow-Tv>- 
Mies  IN  OOiraiDKRATIOH  or  Ma&biaok.] 

1— D.  In  1840,  by  a  voluntary  deed,  duly  registered,  charged  certain  snmisf 
money  on  land  in  favour  of  his  three  daugbiera.  M.  aubseqaealv 
married  one  of  them,  being  aware  of  the  charge  in  her  favour,  aad 
undentandhig  it  waa  to  be  paid,  and  a  settlement,  muegiitered,  gnnt- 
ing  said  charge  to  M.  on  truat,  waa  executed  In  1848,  on  tbe  msmigt. 
D.  in  I8J1,  by  a  reglatered  lease,  demised  tbe  land*  to  his  son  si  s 
groas  imdervalue  -.—Held,  that  the  marriage  imparted  ralnable  eoa- 
tideration  Into  the  voluntary  deed  of  1840,  an4  that  tbe  lessee  was  aot 
a  purchaser  for  value  so  aa  to  entitle  him  to  defeat  tbe  prior  volonlsiy 
deed.— That,  assuming  the  leasee  under  the  reglatered  leaae  of  1^^' I* 
have  been  a  purchaser  for  value,  be  waa  not  entitled  to  priority,  ss  tin 
purchaser  for  value  under  the  unregistered  settlement  of  1818  ns 
entitled  to  fall  back  on  the  registered  deed  of  ISiO.  In  re  fboe' 
JBttale,  13  Ir.  Ch.  R.  31i,  followed  —Ettate  i^Dootey  (L.  E.),  p  HI. 

1— In  IMl,  G.  K.  A,  a  bachelor,  48  years  of  age,  and  tenant  In  tail  in  posses- 
sion, under  his  parents'  marriage  settlement  (subject  to  a  JoUitare  <n 
£190  (Irish)  In  favour  of  his  mother,  H.  A.,  and  to  a  charge  of  d^ 
(Irish)  for  younger  children),  of  a  freehold  property  producing  aboat 
£460  a  year,  made  a  voluntary  and  irrevocable  dlstpodtlon  of  the  pn- 
mlse^  limiting  them  to  himself  for  Ufo  (with  power  to  charge  thereon 
a  Jointure  of  JCIOO  a  year,  and  £1,000  for  his  younger  cblldrenl ;  re- 
mainder to  hla  Issue  In  UU  male;  remainder  to  hla  two  yoninn 
brothers,  J.  S.  A.  and  J.  H.  A.  (both  of  whom  redded  with  bim  and  Us 
mother),  for  their  lives  and  the  life  of  the  survtvor;  remainder  to  the 

Elalntiff,  the  eldest  aon  of  the  donor's  next  brother,  E.  A.  (who  wsi  of 
itempetste  bablta),  in  tail  male,  with  an  ultimata  remainder  to  the 
donor  in  fee,  Tbe  deed  further  provided  for  the  payment,  after  the 
deatba  of  H.  A.  and  the  dmor,  aad  faUnre  of  bla  Issue  male,  of  aa 

*SeeJfoiir«T.  Wori*;,  •  Ir.  L.  T.  R.  S. 
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■nniiltT  or  £100  daring  th«  life  of  the  BurlTor  of  J.  S.  A.  and  J.  H.  A., 
for  the  benefit  of  the  plalntUTa  mother  ud  her  children  by  £.  A.  The 
tnmssctlon  vu  kept  concealed  fram  £.  A.  (who  died  In  18fi3)  and  from 
the  plaintiff  till  after  the  death  of  the  donor,  who  snrrlTed  J.  H.  A., 
and  died  a  bachelor  and  Intestate  In  1866.  The  plaintiff  having  come 
of  age  in  1868,  filed  a  bUl  in  1671  to  set  aiide  the  deed,  on  the  gronnda, 
(1)  of  the  mental  Incapaelty  of  the  donor,  who  waa  admittedly  eccen- 
tric, and  iDexpeiieoced  in  bnaineae  matters;  (1)  of  undne  Inflnenoe 
exerdaed  erer  hlra  in  the  proenrament  of  the  deal  by  hla  brothers, 
J.  8.  A.  and  J.  H.  A.  (one  of  whom  wu  a  harrliter  and  the  other  a 
aolldtor),  vtthost  hla  having  had  really  Independent  legal  advice; 
(8)  of  the  fidncUry  relation  existing  between  him  and  J.  S.  A^  who  was 
his  agent,  and  alleged  to  have  the  absolate  control  of  his  aliairs ;  and 
(4)  of  the  absence  of  a  povrer  of  revocation  In  the  deed.  Beld,  on  the 
law  and  facts  together  (afllrmlng  the  decree  of  the  Vk^Chanoellor, 
with  a  variation  as  to  coat*),  that  the  Conn  being,  on  the  whole,  satis- 
fled  of  the  donor's  capacity  and  the  inanffldeney  of  the  other  grounds 
of  impeachment,  the  deed  should  be  allowed  to  stand ;  bnt  that,  in 
eonaeQDence  of  Its  concealment  by  the  donee,  J.  S.  A.,  who  was  the 
prindpal  defendant,  he  should  bear  his  own  costs,  both  of  the  appeal 
and  of  the  hearing  below.  The  principles  affecting  the  decUon  of  the 
Coort  in  sneh  cases  fnlly  dlscnsaed  by  Cluirtlan,  U.—Armsttv»g  v. 
Armilmtf  {Ch.  Ap.),  Ir.  K.  8  £q.  1. 

WABBAMT  to  briav  IIP  Baakrapt  for  mamlatMen—iate 

Wmaas,  ».} 

WAT,  Blgbt  Of- [/Bw  Kawnn.] 

WtUt—iate  Dsnss— TssTAnHtABTlnmintBir— RiciTAL,  monoira  n 
CoDiou,— FixB  CovskT,  4— ExEConox  OF  Wnx— EnsucK,  4.] 

wmiESB— [5m  SnapoDiA  ad  nmnoAitDiiii.] 

1— Where  an  application  was  made  that  •manled  woman  mlebt  be  examined 
Iv  a  Commissioner,  pnrsuant  to  IV  A  30  Vic^  c.  ISO,  s.  67,  it  not  being 
Shown  that  the  manied  woman  wonld  be  pnt  to  personal  inoonvenience 
by  her  attendance  before  the  Master  of  the  BoUs^  beyond  th<B  fact  of 
her  having  to  make  the  iouney  from  Belbat  to  DnbUni— £<m;  that 


she  shonld  attend  beftne  the  ICaster  of  the  Boll)  lilmialt-&M«  o^ 
Crauiftrd  and  Blalaly  (R.),  p.  17. 

S— Whete  a  party  to  a  snit  examines  a  witness  ex  parte  before  the  Examiner 
of  the  Court,  and  Uie  opposite  party  serves  notice  of  his  intention  to 
cross-examine  such  witneas  at  the  heating,  the  party  on  whose  behalf 
the  direct  evidence  is  given  mnst,  In  ordiar  to  be  enabled  to  nsa  \t, 
snbmlt  the  witness  for  creas-ezamioation.  The  witness  Is  to  be  con- 
sidered as  under  the  dominion  of  the  party  on  whose  behalf  he  gives 
evldenca  The  Court  will  not  appoint  a  special  examiner  for  the 
purpose  of  talcing  the  cross-examination,  nnder  the  Chancery  Begnla- 
tion  Act,  1867,  a  96,  except  nnder  very  special  circumstances;  and  if 
the  witness  has  left  the  Jurisdiction,  It  most  be  shown,  to  the  fUl 
satisfaction  of  the  Court,  that  it  is  out  of  the  power  of  the  party  apply- 
ing for  aucb  appointment  to  produce  the  witness  at  the  hearing  of  the 
sait.—Bmti)i  V.  Altamidtr  and  othen  (V.a),  p,  IW. 

1— The  words  "  motion,  petition,  or  other  proceeding  before  the  Court"— In 
ss.  91  and  98  of  the  Chancery  Act,  1867— embrace  a  motion  for  a 
decree.— On  a  motion  for  a  decree,  the  crois-examlnatlon  knd  re- 
examination of  witnesses  who  have  been  examined  ex  parte  before  an 
Examiner,  or  have  made  affidavits,  must  be  had  before  uie  Qiurt  itaelf; 
save  in  the  medal  instances  provided  by  sa.  9fi  and  96  of  the  Chancery 
Act,  1867. — Liberty  to  read  docnmenta  at  the  hearing,  snl^eet  to  aU 
Just  exceptlanB,  mnst  be  obtained  by  side-bar  order,  and  not  by  motion 
of  course.— A-esUn  v.  Bodgeiu  (V.a),  p.  110— tr.  IL,  8  Eq ,  888. 

4 — In  a  suit  for  spedfle  performance  the  plaintiff,  after  expiiatlon  of 
the  time  preacrihed,  obtained  leave  to  cross-examine  the  two  de- 
fendants at  the  healing,  and  they,  accordingly,  attended  at  the  hearing 
for  the  purpoae,  but  the  plaintiff  declined  to  croefr«zamlne  them : — 
^  Held,  that,  although  the  plaintlS  waa  entitled  to  the  general  costs  of 
the  suit,  he  should  be  disallowed  all  costs  in  reference  to  the  crose- 
examlnatlon,  and  pay  the  expenses  of  the  witnesses  so  attending. — 
OMfetle  T.  BtMtkum  (V.aV  It.  B.  8  £q.  298. 

8 — Bankrupt  in  prison  nnder  warrant  of  Court  of  Bankmptcy;  wsrnmtto 
bring  him  up  for  examination ;  B.  A.  Act,  1878,  s.  78;  expenses— /t«  /. 
«s«£m,  a  taOnvt  (B.),  NoTAXDA,  8  L  U  T.  A  S.  J.  486. 


COMMON    LAW   CASES.^ 


ACKHOWIXDOHSKY    Of   Ir&NAMOtr— t^se  LAKDLOkb  ani 

TXXAITT,    I,  3.] 

AOnOM,  RlaAt  ot  tot  tortloiU  ooMegnence  M  Unooamt 

mcX—iSet  Statdtx  or  LimTATioiia.] 

ACT  OF  BANKRUfl'Ut— {5m  BASxxurtcr,  It] 

AI>JOOBin(BNT-[5se  ArrkAL,  4.] 

A  Jndge  of  Assise  has  power,  on  the  applteatlon  of  the  Crown,  and 
notwltbatandlng  the  prtaoners  demand  for  an  immediate  trial,  to 
postpone  such  trial  a  second  time  after  bill  found  by  the  grand  Jury, 
without  ordering  the  prisoner's  release  on  ball,  if  satisfied  that  sndi 
postponement  is  necessary  in  order  to  seeure  the  ends  of  justice. 
SsmMs,  the  second  clause  ot  th«  31  *  S3  0«o.  8,  c.  11,  s.  8  (tr.),  ajqiUea 
only  to  cases  where  the  prisoner  had  neither  been  Indicted  ndr  tried 
at  the  first  Assizes  after  hla  committal.— 7%e  (Jueen  v.  Drifpi  (Cir.  C), 
p.  198. 

AOMnnSTBATOB— t5M  ExxcuTios-"LAn>LOBD  Axo  Txvast  Acrr, 
1870,"  4,8,  17,36] 

ADMISSION,  tor  pTlMnier-[5M  EriDunn.] 

AFFIDAVIT— [fits  Sdkiiart  Pboobduu  oh  Bujia  or  Exohawob  Act— 

CxRTIOaAU— CiTUrBlU,  EjlOTIinlT.] 

1 — Filing  supplemental,  in  snp]»irt  of  oonditlonal  order  for  writ  of  Aoiecu 
c»rpiu.—Ile  Ktaru  (Q.  B  ),  Notaiisa.8  I.L.T.  A  S.  J.  84. 

S— Copy  of,  on  which  motion  grounded,  omitting  Jurat— 0'Z)oihm/2  v.  BmUh 
((3on. Ch),  p.  3i. 

AGiUSEiSEirr,  Xnt«rpret*tl«m  M—iSu  coxtuct,*!,  4— exico- 

TOKT  AOSKSMEXT.l 

AUEKDIIEMT— [<%<  "DnrOBS  Acr,  1873,"  6.] 

I— A  defendant  In  an  action  of  libel,  in  which  a  criminal  offenbe  was 
Imputed  to  the  plaintiff,  having  pleaded  no  Hbel,  traverses  of  the 
publication  and  the  defamatory  aenst  imputed,  and  another  plea  to 
which  a  demorrrr  waa  allowed,  moved  for  leave  to  file.  In  addition,  a 
defence  of  Jnattflcailon,  on  the  ere  of  the  Assizes  to  which,  on  his 
own  application,  tbe  venue  had  been  changed,  and  when  the  plaintiff 
might,  In  t^e  result,  be  tliroWn  out  of  a  trtal : — Heid,  that  the  tnotion 
should  be  ref uMd.  Sojan  v.  Sutton,  3  Ir.  L.  T.  34,  distinguished.  - 
Clearg  v.  Lenilum  (Q.  B.),  p.  160. 

S— A  plaint  contained  two  special  coxmts  and  a  common  count,  and  the 
plaintiff,  puTkuant  to  s  consent  made  a  rule  of  the  Common  Pleaa, 
entered  a  nolle  preeegui  on  tiie  common  count;  the  Exchequer 
Chamber  having  subsequently  allowed  a  demurrer  to  the  two  special 
eonnta,  the  plaintiff,  without  setting  aside  the  consent,  applied  to  the 


fexdheqiler  CA&mber  for  liWty  elliier  to  amend  the  speetal  cotinti  or 
to  add  the  common  count— the  application  was  refnaed  with  costs. — 
Jteeredg  v.  'Taylor  (Ezeh.  Cb.),  Ir.  ft.  8  C.  L.  806. 

*— Leave  to  amend,  on  demurrer;  affidavit  of  facts  proposed  to  be  pleaded.— 
Moon  T.  The  Midlmd  Raiheat  Oo.  (C.  P.),  p.  168. 

AFPBAI,— r5M  BisBT  or  AnxAi^—OAJumnxk  Onsak,  t  -"  Comioa  Law 
Pxooxscai  AinarDXKBT  Act,  1870,"  13,  Ih] 

1— Leave  to  appeal  will  not  be  graniad  whete  notiee  of  appeal  has  not  been 
lodged  in  the  Master's  raBce  within  the  time  prescribed  by  the 
C.  L.  P.  A.  Act,  1886,  &  48,  unless  the  cause  of  the  omission  be  ex- 
plained on  affidavit  to  the  latisf  sctlon  of  the  Court.— iHWn;  v.  Arnold 
(Ex.),  Ir.  B.  8  C.  L.  46. 

3— Where  the  cause  shown  against  a  condiUdnal  onler  for  a  new  trial  waa 
allowed  by  the  nnanlmons  deelslon  of  the  Omrt,  and,  through  inad- 
vertenae,  leave  to  vpeal  was  not  asked  fbr,  the  order  aUowing  the 
cause  shown  was  subsequently  amended  by  giving  lean  to  qipeal,  on 
the  terms  of  the  unsuccessful  part}-  paying  the  costa  of  the  motion  to 
amend.— A»iKSfiMh  v.  Ifnch  (Q.  B.),  Ir.  B.  8  C  L.  588. 

8— In  ejectment  tbe  deftodanta  obtained  a  verdict  which  waa  ebanged,  by 
order  of  the  Court,  into  a  vferdlet  for  the  plaintills,  sgaihst  whjeh  the 
deftedsnts  served  notice  of  appeal,  hut,  eontinnlng  tai  possession, 
delayed  fbr  eight  months  to  furnish  the  ease :— They  were  ordered  to 
furnish  it  within  ten  days,  or,  iq  defitnlt,  that  the  plaintiffs  should  be 
at  liWty  to  state  It— Xaeiixy  v.  WtUeon  (Ex.),  Ir.  B.  8  C.  L.  48. 

4— Civil  bill  appeal,  power  to  adjourn,  at  assizes,  to  a  snbseqnrait  aaslzoi — 
Eughee  v.abamM  (Cir.  C.),  Kotaxda,  8  L  L.T.  &  S.  J.  187,  448. 

APPORTiemiEirr  AOT-T.,  a  Clerk  of  the  Crown,  discharged  the 
dntite  of  his  otBce  for  a  portion  of  a  half-year,  and  then  resigned.  C, 
who  was  Mnnlnted  to  tm  post,  discharged  the  duties  until  the  next 
aarisee,  and  then  Obtained,  from  the  County  Treasurer,  the  full  amount 
which  the  8  *  T  WiU.  4,  e.  lie,  enables  a  Orand  Jury  to  ptasent  as  pay- 
ment for  duties  done  within  the  entire  six  months  previous.  In  an 
action  by  T.  against  0.  to  recover  an  apportioned  part  of  the  half-year's 
salary  :—ffsI<rttiat  the  salary  of  the  Clerk  of  the  Crown  was  sppo:^ 
Uonable  nnder  the  88  *  84  Vict,  c.  88,  and  that  an  action  for  money 
had  and  received  lay  to  recover  sndi  apportionment — zyvoey  v.  Cbr- 
eorrm  (C.  P.),  p.  8«-Ir.  R.  8  C.  L.  40. 

AFPOBTIOMMllM'f  OF  tt£MT-[5ss  Ban,  Actiom  roa,  1.} 

ABOUBAKMTATiVK  TBAVEBSE — A  plea  confessedly  double  is, 
nevertheless,  sufficient  on  general  demurrer,  if  It  contain  o  good 
answer  to  the  cause  of  action  (FlUgerald,  B.,  (Hi.).  Prr  Fitzgerald, 
B.— A  plea  which  is  ndther  by  way  of  confession  and  avoidance,  nor 
by  way  of  traverse,  direct  or  argumentative,  Is  bad  on  general  demur- 
rer.   Per  Fitzgerald,  B.— In  an  argumentative  traverse  the  new  matter 


*  See  Explanation  of  Terma  ante,  p.  vlL 
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pleaded  ahoald  tmoant  to  a  qualified  denial  of  the  material  fact  tra- 
▼eraed^  so  an  to  raise  satetantlally  the  same  Inne  as  would  have  been 
raised  by  a  direct  traverse.— .Sv(/r  v.  Ifactbt  (Ex.),  Ir.  K.  8  a  L.  140. 
AH.lt  A  iwig»«gM.r_Tii.  pialntia  hairing  filed  a  petition  (or  arrangement 
in  the  Court  of  Bankruptcy  and  Insolvency,  a  resolution  was  passed 
by  his  creditors,  under  the  B.  A  L  Act,  1867,  a  Ml,  and  confirmed  by 
the  Court,  purporting  to  declare  that  his  estate  and  effects  should  vest 
In  two  persona,  one  of  whom  was  an  official  assignee.  At  the  dates 
of  the  panning  and  confirmation  of  the  reaolutian.  there  waa  a  second 
offldal  assignee,  who  was  not  named  in  the  resolntian  aa  one  of  the 


parties  in  whom  the  plaintiff'B  estate  was  thereby  required  to  vest : 
ifs/d,  that  the  plaintiff  was  entitled  to  sue  on  a  cause  of  action  which 
had  accrued  prior  to  the  date  of  the  resolution.  To  divest  an  arranging 
trader  of  his  esute  and  effects,  under  the  B.  «  L  Act  18S7.  '>.  S4S,  the 
resolution  of  creditors,  passed  in  pursuance  of  s.  817,  must  require  his 
estate  and  effects  to  vest  In  all  the  official  assignees  for  the  time  being, 
either  alone  or  conjointly  with  such  other  persons  as  may  be  named 
for  that  purpose  In  Che  reaolntlon.— if-Coui  j,  CmmMt  (Ex.),  Ir.  R.  8 
CUSS. 

ARB£ST— [Sm  Dutobs  Act,  1872.] 

ATTACBKEMT— On  an  application  for  an  attachment,  or  criminal  In- 
formation, against  a  Justice  of  the  Peace,  (or  misconduct  In  the 
exercise  or  under  the  authority  of  his  office,  it  must  be  shown  that  alz 
dear  days'  previons  nottoe  In  writing  had  been  glventohlm.— The  (iu€m 
T.Baejq,  BO,  Ir.  R.  8  C.  L.  iM. 

ATTAOBKEKT  OF  DEST-[£m  Quiiiraaix  0«dbs.] 

ATTORNET— Renewal  of  certificate  to  practise;  conveyancing  without 
llconee,  non-statement  of.  In  afiidavit  to  obtain  renewal  of  oertlficata.— 
Be  FartOM  (Ex.),  McnuiOA,  8  Ir.  L.  T.  A  a.  J.  &10. 

AUUl'lOK-  [Sm  Sue  or  Charxu,  1,  %.\ 

BAJAMT  ACT,  1873— [Am  Elicisoii,  1,  a,  S,  I^  7.} 

BANKBCPTCY— [Am  Aajuaamum.] 

1— Where  a  trader,  in  embarrassed  eireumstancea,  transfers  the  entira  of  his 
property,  with  a  uominal  axeeptlon,  to  a  creditor.  In  oonalderavlon  of 
pre-existing  debts  and  llabilltlea,  he  thereby,  ivtofaela,  commits  an  act 
of  bankruptcy,  within  20  A  SI  VIcIh  c  60,  s.  WI,  nocwlthsUndlng  that 
his  actual  Intention  may  not  have  been  to  deleat  or  delay  bis  general 
creditors— />«■  0  Brlen,  J. :  A  transfer  of  all  a  trader's  effects,  in  con- 
sideration partly  of  a  substantial  present  advance  and  partly  of  an 
antecedens  debt,  is  not  necessarily,  ipto  facto,  an  act  of  bankruptcy, 
within  20  A  >l  Vict,  c.  60,  a  »i.  It  would  be  for  the  jury  to  determine 
whether  the  Intent  and  object  of  the  parties  to  the  transfer  were  bona 
JUU,  or  whether  it  was  executed  for  the  purpose,  or  had  the  effect  of 
defeating  or  delaying  the  trader's  general  creditors,  taking  Into  cou- 
slderaUon  the  dreumstancea  connected  with  the  transfer,  and  the 
adequacy  of  the  present  advance  In  proportion  to  the  value  of  the 
property.  If  the  jury  believe  that,  upon  the  faith  of  an  agreement  for 
such  transfer,  subsequent  paymenta  are  made  to  the  trader,  the  trvnsfer 
afterwards  executed,  should  be  considered  as  made  as  of  the  date  of 
the  original  agreement,  and  such  payments  as  equivalent  to  a  present 
advance.— /aiiKi  tt  aL,  Auigtutt  qf  Tomtf,  v.  Iloriarty  (().  B.),  p.  177, 
giving  an  autkemtic  and  uncompreuod  report  of  the  Judgments  d^l- 
vered— S.C  lui  noin.  Jama  v.  Mortarly,  Ir.  R.  8  C.  L.  4M  (the  cases 
referred  to  in  a  footnote  to  which  were  alluded  to  by  ootmsel  for  the 
plaintiff,  but  were  not  fully  gone  Into  in  consequence  of  the  inter- 
position of  the  Court). 

>— <Aattel  Interesta  In  land  remain  vested  In  a  bankrupt  or  insolvent,  mMI 
his  assignees  have  elected  to  take  same;  and  lutll  such  electkm,  the 
assignees  need  not  be  Joined  with  the  bankrupt  or  Insolvent,  ss  putles 
in  an  ejectment  on  the  title  for  the  land— fionway  v.  Tai^lor  (Ex.), 
f.  88,  where  the  argnment^  and  Judgment  of  the  Court,  are  reported  fo 
«x(aua— Ir.  &  8  C.  L.  2M. 

S— IMal  of  Issues  in  Court  of  Baikkmptcy ;  witness  ondagotng  sentence  of 
imprisonment;  Habeas  Corpus  ad  testlflcaodiun.— A  re  anWk  (Con. 
Ch),  NOTAXOA,  8  I.  L.  T.  A  8.  J.  tSi.« 

BEHTH  tn  SteaaiFTaaaei,  PwHenger's  rlsbt  to— [An  Casbisb, 

BIU.  OF  BAI.E— [Am  BAirxRcitnT,  I] 

BIIU.  OF  EXOH  A  NOB  -  [Am  ■'Sokiiakt  Pboobdubs  o>  Bou  ov  Ex- 

OBAltGB  ACT."J 

BIBT^  ooiuMalmmt  of— [Am  Sxcbxt  DisroBinoN  or  Dian  Bodt 
or  Child.} 

BOBOCOB  FOMD— Borough  Funds  held  by  Monicipal  Corporations,  to 
be  applied  nnder  8  A  4  Viet.,  c.  106,  s.  ISl,  are  Impressed  with  the 
character  of  trust  funds,  to  be  disposed  of  for  the  purposes  therein 
apedfled.  There  is  no  surplus  of  a  Borough  Fund,  for  the  purpose  of 
being  applied  for  the  public  benefit  of  the  Inlubitants  and  improve- 
ment of  the  borough,  under  8  A  4  Vict.,  c  108,  s.  131,  so  long  as  any 
debt  contracted  after  the  paaslag  of  the  Act  remains  ilue  by  the  Cor- 
poration, while  the  balance  of  receipts  over  expeuditure  is  less  than 
the  sum  so  due.  A  Borough  Fund,  after  satisfying  the  purposes 
primarily  defined  in  3  A  4  Vict^  e.  108,  a.  131,  should  be  applied  to  the 
reduction  of  taxation,  and  the  ultimate  surplus  disposed  of  for  the 
public  benefit  of  the  Inhabitants  of  the  borough  and  the  improvement 
of  the  borough.  Quart,  whether  a  payment  out  of  the  sorplos  of  a 
Borough  Fund  Is  '-for  the  public  benefit  of  the  Inhabitants"  of  the 
borough,  within  8  A  4  Vict.,  c.  108,  s.  iSl,  where  same  Is  allocated  to  a 
ebariuble  Infirmary,  to  which  all  the  inhabiunts  might  resort,  in 
order  to  recoup  expendlttire  incurred  in  consequence  of  au  epidemic 
extensively  prevalUng  in  the  borough?  AsmMs  {per  O'Brien  and 
Fltsgerald,  JJ.),  It  would  be  for  public  benefit  of  the  liihabltanta, 
within  that  section.    Observations  (per  Our.)  u  to  the  necewity  o( 

■  Where  a  prisoner  Is  In  custody  under  wansnt  of  the  Court  of  Bankruptcy 
itself,  see  Se  Beluut,  HotaKda,  8  L  L.  T.  A  S.  J.  48« E.  N.  & 


greater  droimupectlon  by  ratmteipal  eorporatlons  as  regards  the  appll- 
eatlon  of  corporate  funds.  In  order  that  payments  to  which  the  Bonragh 
Fund  Is  primarily  liable  may  not  he  slfocated  out  of  other  rates. — 
ne  Qu»eH  V.  The  Uayor  and  Corporatloa  of  Oork  (I).  B ),  p.  IDI. 

BBBACH  OF  CONTBAOT— The  Defendants  by  their  agent  contracted 
to  deliver  800  cssks  of  oil  during  the  season  to  the  Plaintiff's  customers, 
on  receipt  of  ordoi  fh>m  the  plaintiff;  on  complaint  by  the  Plain- 
tiff of  iiregtilarlty  in  the  delivery  of  the  olL  the  Oefendaots'  agent 
aUted  that  they  had  no  oil  to  give  him:— .ffs/d,  that  this  statement  by 
the  Defendants*  sgent  of  their  inahllity  to  perform  wasa  breach  of  con- 
tract upon  which  the  Plaintiff  might  snA— lesMt  v.  ITonk  BriUtk  Oil 
Company  (Q.  B.),  Ir.  R.  8  C.  L.  30a. 

BUBOES8  BOU.-[Am  Fxxiichiss,  J.] 

CABRIEB8  — [Am  Rulwat  axs  Cakal  TsAma  Act,  ISM — Nasu- 

GKsca,  1.] 
1 — Where  a  railway  company  contracted  to  carry  the  wUe  o(  the  plaintiff, 
but  neglected  to  perform  their  contract,  and  the  wife  of  the  plaintifl 
was  in  couftequence  detained  for  a  night  at  the  station  of  the  defen- 
dants,  it  was  hdd  that  the  plaintiff  could  not  recover  more  than 
nominal  damsgcs,  he  not  having  been  at  home,  and,  in  consequence, 
not  having  been  deprived  of  his  wife's  society  and  companionship  on 
that  occasion,  and  there  being  no  evidence  of  an  li^nry  to  his  wife 
depriving  him  of  her  services  afterwarda, — (Mooahan,  CJ.,  dte.). — 
OoUier  and  1TX)%  v.  The OutHit,  Wkkha,  *  Wexford  Ry.  Oo*  (a  P.).  p. 
34— Ir.  R.  8  C.  L.  SI. 
S — Where  goods  are  consigned  to  a  railway  company  for  eantage,  to  be  con- 
tinued, beyond  the  limits  of  their  own  line  of  railroad,  over  anothor 
line  not  worked  by  them,  subject  to  a  condition  printed  on  a  consign- 
ment receipt  accepted  (though  not  signed)  by  the  consigner,  that  the 
Company  will  only  be  accountable  for  loss  occurring  on  their  own  line, 
and  not  for  any  occnrrlng  beyond  the  line  as  worked  by  themselves 
the  Company  will  not  be  aoeoontaUe  for  loos  or  damage  oecnrring, 
during  trandt,  upon  another  line  not  worked  by  them. — AaaoAon  v. 
The  MUbmd  Oreat  Weittra  (/r.)  Sy.  Co.  (I).  S.),  p.  34. 
>— Goods  were  delivered  to  the  Cork  and  Bandon  Railway  Company,  at 
Bandon,  consigned  to  a  consignee  in  London,  and  were  booked  through ; 
the  consignor  not  paying  for  carriage,  and  signing  a  consignment-note 
containing  a  condition,  that  the  Company  would  not  be  responsible  (tor 
loss  or  damage  happening  beyond  their  own  line.  The  goods  were  safely 
carried  to  Cork,  and  there  delivered  to  a  carrier,  to  be  taken  to  the 
Bristol  steamer.  The  carrier  was  not  acting  as  such  for  the  Railway 
Coriipany;  but,  on  his  delivering  the  goods  at  the  steamer,  received 
from  the  Steam-ship  Compuiy  payment  for  the  carriage  from  Bandon 
to  0>rk.  The  goods  were  then  forwarded  by  the  Steam-ship  Company 
to  Bristol,  charged  with  the  money  so  paid,  to  be  repaid,  together  with 
the  dues  for  carriage  to  London,  by  the  consignee  at  London.  In  the 
carriage  between  Bristol  and  London  damage  occurred,  for  which  the 
consignor  sued  the  Coiic  and  Bandon  Railway  Company : — Held,  that 
the  defendants  were  not  liable,  as  the  contract  between  them  and  the 
consignor  was  only  to  carry  from  Bandon  to  c;ork ;  and  atmbU  that, 
had  the  contract  been  to  carry  from  Bandon  to  London,  the  defendants 
would  have  been  exempted  (rom  liability  by  virtue  o(  the  condition  in 
the  conslgliment-not& — Barry  v.  Tlie  Cork  and  Bandon  By.  Co.  (CSr.  C), 
p.  87. 

4— In  an  action  against  carriers  for  loss  of  the  plaintiff's  goods,  npon  an  Issue 
that  the  loss  arose  from  the  felonious  acts  of  the  defendants'  aervaato. 
It  is  sniBdent  (or  the  plaintiff,  nnder  the  Carriers'  Act,  section  8,  to 
prove  facts  which  render  It  more  probable  that  the  felony  was  com- 
mitted by  a  servant  of  the  defendauts  than  by  any  one  not  in  their 
employ.  Tawghan  v.  London  and  North  Weelem  Raibeay  Company, 
L.  R.  9  Ex.  93,  followed — Oofariy  v.  The  Great  aoulkam  and  Weatem 
By.  Co.  (C.  P.),  p.  181- Ir.  R.  8  C.  L.  344. 

{—Where  goods  exceeding  £10  In  value,  and  o(  the  description  spedfled  in  the 
1st  section  of  the  Carriers'  Act  (1  W.  4  c  68),  are  dellvei'ed  to  s  com- 
mon carrier,  witbont  declaring  their  nature  and  value,  and  paying  an 
Increased  rate  for  carriage,  as  notified  and  required,  the  carrier  is 
exempted  by  the  statute  tram  liability  for  delay  In  the  carriage,  caused 
by  his  havlngtemporarily  lost  the  gooit.— Wallace  v.  Dublin  and  Belfait 
Junction  By.  (h.  (C  P.).  p.  163-  Ir.  R.  8  C.  U  341. 

6— In  an  action,  In  which  one  of  the  questions  between  the  parties  waa,  whether 
the  defendant  was  Jnstifled  in  expelling  the  plaintiff  ihnn  a  berth  in 
a  steamer,  it  was  proved  tJiat  the  plaintiff  placed  his  ooat  upon  the 
berth  while  It  waa  vacant,  afterwards  implied  at  the  ofilee  of  the 
company  to  which  the  steamer  belonged  for  the  porpoae  of  engacing 
the  berth,  and  caused  the  company's  agent  or  dark,  then  in  attendAitos 
at  t.io  office,  to  enter  the  plaintiff's  name  on  the  waybill  opposite 
the  number  of  the  berth,  but  that  the  defendant,  having  also  a^ied 
for  the  same  berth,  another  agent  or  derk  of  the  company  altered  the 
waybill  by  inkerting  the  defendant's  lume  oppoatte  the  berth  and 
allotlng  another  one  to  the  plainiiff,  and  that  the  plaintiff  upon 
returning  to  the  berth  In  ditpate,  after  the  steamer  had  atarted,  found 
the  defendant's  servant  at  the  door,  who  refused  to  allow  bim  to 
enter.  The  plaintiff  afterwards  entered  the  berth,  and  waa  removed 
by  the  defendant.  Evidence  was  also  given  that,  according  to  the 
usage  on  board  the  steamer,  the  rights  of  the  passengers  inter  #^  to 
bertfas.duriug  the  voyage  wiTe  to  be  determined  by  the  waybill  as 
finally  settled  and  sent  on  board,  and  that  disputes  during  the  voyage 
with  respect  to  passengers'  accommodation  should  be  decided  by  the 
captain  or  atewaru : — Held,  that  the  plaintiff  was  not  sntiUed  to  a 
direction  that  he  was  Iil  possession  of  the  berth  In  dispute;  that  the 
waybliL  as  finally  settled  and  delivered  to  the  otficers  on  board  deter- 
mined the  right  to  the  berth  as  between  the  plslutlff  and  the  defendaut ; 
that  the  jury  having  found  that  the  waybill,  as  finally  settled  for  the 
purpose  of  the  voyage,  allotted  the  bvi-th  to  the  defendant,  and  thai 
the  defendant  was  In  possession  thereof  at  the  time  of  t  e  alleged 
assault,  he  was  Jnstifled  In  removing  the  plaintiff,  without  iialn<(  un- 
necessary violence,  upon  hia  refusing  to  leave  the  berth. — Dytart  v. 
Montgomery  (Ex.),  Ir.  K.  8  C.  L.  S4». 

•  See  Barriwtan  v.  atom,  8  I.  L.  T.  A  S.  J.  46&— E.  N.  B. 


Digitized  by 


Google 


INDEX— COMMON  LAW   CASES. 


XIX 


CERTIORARI— 1— Showing  by  attiUTit  npon,  that  quution  of  title  aroM 
before  nugletntea.— ii.  t.  JtuUcti  of  DoMgai  (Q.  B.),  Notassi,  8 1.  L.  T. 
&&.!.  18«. 

S— Dlicration  u  to  Irnnlag.— &  t.  Uayw  and  CorporaHon  qf  Curt  (Q.  B.), 
p.  ISI. 

vuvu^RHjIi  APPEAIt-CSm  ApnuL,  4—"  Coioiok  Law  PBOoiDUBa 
Akinohxht  Act,  1870,"  11] 

iUVlli-BIIiIi   DECREE,  [Sa  "Dkbtoks  Act,  Itn,"  L— OAunntxH 

OXSSK,  2.] 

atnu-BUJt  BJBcnnsxre—iaa  ludlocd  axd  TuiiiiT,  7.] 

A  dTU-blll  ejeetneiit  on  the  title  bronght  nnder  the  7Mh  aectlon  of  the 
14  *  It  Vtct,  c.  S7,  and  not  being  a  proceeding  betwten  landlord,  or 
leaaor,  and  tenant,  and  not  being  brongfat  for  or  againgt  a  perion  In 
occupation  who  has  signed  an  acknowledgment  under  that  Act,  need 
not  be  verified  bj  afBdavlt  such  as  is  raentiooe  d  in  the  8Srd  Section 
thereot— 5»ii(<T  t.  tt'LurOv  (C.  P.),  p.  ild-Ir.  R.  8  C.  L.  877. 

OUBRK  OF  THE  CROWN,  BalJUrT  Ot  ApportlOIIAbto-p.  U. 

OOUfBOE  KOOVB-lSee  Fxxhchibb,  1.] 

CODSHON  LAW  PROCEDURE  AMENDMENT  ACT,  1870. 

1 — When  it  manifestly  appears  thst  a  connt  In  detinne,  claiming  a  return  of 
the  chattels,  is  a  mere  sham,  and  has  been  Inserted  in  a  summons  and 
plaint  for  the  pn^po^e  of  ousting  the  Jurisdiction  of  the  Court  to  remit 
the  action  to  the  CItU  Bill  Court,  there  being  no  bona  fide  foundation 
for  the  alleged  claim,  the  Court  will  strike  out  the  count,  and  remit 
the  action,  unless  It  appears  that  the  remaining  causes  of  action  are  lit 
to  be  prosecnted  In  the  Superior  Court.  Ludlow  t.  Headley,  7  Ir.  L.  T. 
R.  136,  discussed -iTni^A  t.  AlUyne  (Ex.),P-  78,  where  the  facte  appear- 
ing on  alBdavlt  an  given  in  txtauo.—lT.  K.  8  C.  L.  887. 

3— Motion  granted,  that  a  count  in  detinue  be  struck  oat  of  the  summons  and 
plaint,  and  that  the  remaining  causes  of  action  be  remitted  to  the 
CIvU  Bill  Court,  nnder  the  C.  UP.  A  Act,  1870,  see.  6.-- <^aMy  T.  Ootewr 
(Con.  Ch.),  p.  M. 

8— Motion,  that  an  action  be  remitted  to  the  CMl  BUI  Cooit,  nnder  83  A  84 
Vict,  c.  109,  s.  6,  refused,  as  the  plaintiff  was  possessed  of  "visible 
means,"  it  appearing  that  he  was  a  practising  attorney,  and  that  he 
held  a  mortgage  on  lands  for  £61  Ss.  6d.  and  Interest-  Scandalsns 
matter.  Irrelevant  to  the  motion,  having  been  introduced  into  the 
affldavlta  filed  in  opposition  to  the  mntkm,  and  a  material  fact  as 
remrds  the  plalntllTs  means  having  been  suppressed,  the  Court,  while 
refusing  the  motion,  gave  no  cost*  as  against  the  applicant— ^ua^er  r. 
I/Artf  (Q.  B),  p.  96. 

4— In  an  action  for  trespass  on  the  plalatifTs  land  and  seising  two  calvea, 
a  connt  in  detinne  for  the  calves  being  Joined,  It  appeared  that  the 
calves  had  been  seised  and  sold  for  £4  9s.,  nnder  a  dvll  bill  decree 
against  the  plaintiff's  son,  which  was  the  detention  complained  of; 
that  the  count  for  trespass  to  the  land  and  taking  the  calves  referred 
to  the  same  proceeding  npon  which  the  cause  of  action  in  detinue  was 
founded;  and  that  the  plaintiff  was  not  possessed  of  visible  means 
except  her  property.  If  any,  in  the  said  lands,  but  that  the  question  to 
be  determined  in  the  action  was  whether  the  plaintiff  or  imr  son  was 
the  real  owner  of  the  Isnds  and  cattle.  On  motion  that  the  aetlon 
be  remitted  to  the  Chairman,  under  a  L.  P.  A  Act,  1870,  s.  6:— 
Seld,  that  the  count  in  detinne  should  be  struck  out,  and  the  action 
remitted,  unless  security  for  costs  given.  Ptr  Morris,  J.— The  Court 
of  Common  Pleas  adheres  to  the  decision  of  ^yme  v.  ^rmc^  6  Ir.  L.T. 
K.  10,  that  detinue  may  be  remitted  under  0.  U  P.  A.  Act,  1870,  s.  6.— 
Awry  T.  Cau  (Con.  Ch ),  p.  194. 

C — Where,  on  a  motion  to  remit  to  the  Civil  Bill  Court  an  action  In 
detinue.  In  which  the  plaintilf  prayed  for  a  return  of  the  goods  and 
for  dsniages,  the  defendant  offered  to  return  the  goods,  and  the 
plaintiff  was  willing  to  take  them  bock,  the  Court  ordered  that,  upon 
the  terms  of  the  defendant  giving  up  the  possession  of  the  goods  to 
the  plaintiff,  the  sction  be  remitted,  nnless  the  plaintiff  should  give 
security  for  costs.— Where,  In  answer  to  sjlldavlts  that  the  plaintiff 
was  looking  for  a  situation  as  milliner's  assistant,  and  had  no  visible 
means  of  paying  costs,  the  plaintiff  deposed  that  she  was  entitled  to  a 
share  in  a  valuable  leasehold  Interest  In  a  house  and  twenty  acre*  of 
land,  the  Court  was  not  satlsflefl  that  the  plaintiff  was  possessed  of 
"vlBlble  means,"  as  the  value  or  txtent  of  the  share  was  not  stated.— 
Blamp  V.  SUiey  (Con.  ch.),  p.  167. 

•—On  a  motion  that  an  action  be  remitted  to  the  CMI  Bill  Court,  imder  the 
C.  U  P.  A.  Act,  1870,  s.  8,  it  appeared  that  the  plaintiff  was  in  the 
employment  of  his  father,  at  a  salary  of  £130  per  annum,  ss  manager 
of  a  business  of  cabinet-making  and  upholstery: — lieidy  that  plaintiff's 
means  were  nut  "visible  means''  of  paying  costs  4rithlii  the  6th  section 
of  the  C.  U  P.  A.  Act,  1870.  Cmintel  v.  Oorrfs  (6  Ir.  L.  T.  R  86.  Ir.  &  6 
C  I.  74)  not  fouowed.— 2brMiM(ai>  v.  Connor  (C.P.),  p.8»— Ir.  B.  8 
C.US40. 

7— Where  the  plaint  contains  connts  In  contract  and  In  tort,  there  la  no 
power  to  remit  the  action  to  the  Civil  bill  Conrt— JSfmble  (per 
Fltsgeruld  and  Birry.  JJ.) :  where  a  ftroundless  count  Is  Inserted  in  the 
plaint.  It  will  bo  act  aside,  upon  its  being  shown  satisfactorily  that  it 
was  inserted  to  defeat  the  power  to  remit — Connor  T.  Saurin  (Q.BL), 
Ir.  It.  8  C.  L.  146. 

8— Where  plaintiff  resident  abroad.^— Clsrte  v.  PelMnf  (Q.  B.),  KotiMDA, 
8  I.  U  T.  A  S.  J.  M. 

9— Scandalous  matter  In  afBdavlts.  —  cr/MscoU  v.  BladtmU  (,Caa.  Ch.), 
NOTAHUA,  8  Ir.  L.  T.  *  &  J.  64. 

10 — Where  queetlon  of  forgery  raised ;  where  no  means  of  recovering  under 
clvll-bUl  decree  against  defendant — eianagan  v.  (fatso*  (C  P.), 
NOTAHDO,  8 1.  L.  T.  &  S.  J.  M  (see  Soto  thereto,  8  L  U  T.  A  &  J.  166). 

•  See  lnterl«ciiti»7  dfcfa  in  York  v.  M'LeuthHf,  as  reported  8  Ir.  L.  T.  K. 
204.— E.  N.  B. 


11— 'Visible  means:  carter  eaniing  12s.  per  dfon.- Amis  r.  MwrjOtt  (Con. 

Ch.),Noii»p*.8I.L.T.*i.  J.  89. 
IS — ^Bresch  of  promise  of  marriage,  where  'over  £40  claimed. — Cudden  r. 

aUrUn  (Coa  Ch.),  NoTAitDi,  8  L  L.  T.  *  S,  J.  88. 
18— Whei^  question  of  forgery  raised.— fTaotiif  v.  il'NeiU  (Con.  Ch.),  Notahda, 

8  I.  L.  T.  dk  S.  J.  89. 
14 — Action  for  imllquldated  dama«s;  power  of  appeal. — WaUt  v.  M'lfamu 

(Con.  Ch.),  NoTAHSA,  8  L  L.  T.  &  S.  J.  109. 
If— BemltUng  by  consent  after  Urns  for  moving;  appeal  frem  Clialnnan.— 

Kodgtrt  v.  Larmour  (Clr.  C),  NoiaKDA,  8 1  L.  T.  A  S.  J.  220. 
16— Remltbil  under  section  8,  thongh  notice  of  motion  fnmed  under  section 

6.-Jfaedarfnof  r.  Cox  (Con.  Ch.),  Hotaxda,  8 1.  L.  T.  A  S.  J.  44a 
17 — ^Where  question  of  title  raised ;  visible  means.— .Sfame  v.  Bictev  iCoa. 

Ch.),  NorasDA,  8  I.  U  T.  &  S.  J.  48&. 

CONDinoNAi,  ORDER,  aiipporUiic  by  BiippiaiiMatai 

AlBdAVlt— [5m  ArriDAViT.] 
OONDITIONB  OF  BORSE4ACB,  altOTSUwil  «r-[as«  Hobu- 

BACB.] 

CONDmONB  OF  BAZ,B-[8mI>xtub,3]. 

CONFESSION  OF  OUILT-iSee  EvicBiioa- ELtcnox,  L] 

CONSENT  FOR  JUDOBCENT— {As  CknimmAjfOB  or  PBOCBBDnoa— 
"Dbbtobs  Act,  1872,"  2.] 

CONSENT  IN  COURT  BEIiOW,  eOlBOt  Of  In  Bnror-(&M 

Ameiichxiit,  2,] 

00N80UDATBD  CHAMBER*— [SmJcbibdiotioii  ui  CoiisoLiDanB 
Cbambkb.] 

CONSTABlaE,  tednownaat  by,  to  ConfaM— rsss  evidbhcb.] 

CONTINUANCE  Of  PROOEEDINOS-  ISee  '  Dbbtokb  Act,  1872^  2.] 
In  proceeding  nnder  178  O.  0. 1864,  the  period  during  which  a  plaintiff  In 
ejectment  had  been  restrained  by  Injunction  from  proceeding  will  not 
be  acconnted  agsinst  him  aa  delay,  althont^  tlie  Injunction  had  been 
granted  npon  the  usnal  condition  of  giTtng  a  conaent  for  Judgment  In 
the  ejectment— ^s^arfjr  v.  Beforty  (C.  P.),  Ir.  R.  8  C.  L.  M. 

CONTRACT-  [%sBsBACR  or  Cohtbaot— Cabbub— Exxcctokt  Agrbb- 
mbnt  Hobsk'Kacs — Flbadibo,  9 — **  Railway  ajxd  Caxal  Tbatfio 
AOI,  1864."] 

1— An  agreement  was  entered  Into  between  the  plaintiff  and  the  defendant, 
that  the  plaintiff  should  enter  the  defendaafl  Senrlee,  as"taleiman,'* 
In  the  tea-trade,  the  plalntlC  onderttandlng  that  he  was  only  to  b« 
employed  as  traveller.  The  plaintiff  afUrwarda  acted  (or  some  tinw 
In  the  capacity  of  traveller;  bat  was  ultimately  required  by  the 
defendant  to  act  In  the  wholesale  warehouse  of  the  defendant  In  an 
action  for  breach  of  contract  thereupon; — Beld^  that  evidence  to 
explain  the  meaning  of  the  word  ^  salesman,"  In  the  written  agree- 
ment, was  admlaslfele.— JfJAiUes  v.  0rssM  (C  P.),  p.  166. 

i—U\et  a  parol  a^eement  for  the  sale  of  goods,  to  be  delivered  by  succeaslva 
eonslgnmente  at  a  spedfled  prlce^  had  been  entered  into,  a  memorandum 
in  writing  of  the  baigaln,  butosnlttlng  the  price,  was  made  and  signed 
fey  the  agent  of  the  sellers;  and  several  of  the  consignments  w«« 
delivered,  aoeepted,  and  paid  for  at  the  price  agreed  on  -.—Meld,  In  an 
action  for  non-delivery  ot  the  remaining  consignments,  that  the 
memorandum  was  merely  an  admlasion  of  a  contract  of  which  there 
had  been  part-performance,  and  that  parol  evidence  was  admissible  to 

rrove  the  priCA—JcffisoU  v.  Norti)  BritUh  (Hi  Co.  (Ex.),  Kotakda,  S 
.  L.  T.  A  &  J.  666  •  b.  K.  8  C.  1. 17. 

8— Where  a  contract  was  entered  into  to  deliver  a  quantity  of  barley  hy 
delivery  in  certain  portions,  each  portion  to  be  paid  for  on  Its  arrival 
at  the  port  of  destination,  some  of  tbe  poitlons  delivered  were 
delivered  short  In  weight;  the  plaintiff  retiised  to  pay  (or  any  more 
nnless  a  reduction  was  allowed  for  the  price  of  the  deficiency,  and  also 
for  re-welghlng  the  barley  :—Beld^  by  the  majority  of  the  (jourt,  that 
such  a  refusal  did  not  amount  toa  rescission  of  the  contiact  by  the 
plaintiff.- CorcwMa  v.  J'rvuer  (Ex.Ch.),  22  W.  R.  a«. 

4— A  testator,  who  bad  entered  Into  a  contract  with  the  plaintiff  fw  the  sale 
of  lands,  died  before  the  completion  of  the  purchase,  and  devised,  inter 
oUa,  tbe  legal  estate  In  the  land*  to  the  delendant,  and  two  other 
trustees  who  disclaimed.  Tlw  testator  heqaaathed  several  annuities, 
and  devised  tbe  rest  o(  hi*  eetata  to  the  defendant,  after  payment  of 
the  annuities,  and  declared  that  the  lands  Included  in  the  contract  for 
sale  sliould,  if  unsold,  remain  In  the  power  and  under  the  control  of  his 
trustees  In  the  same  manner  as  tbe  rest  of  his  estate.  After  the  death 
of  tbe  testator,  the  plaintiff  entered  into  an  agreement  with  the  defen- 
dant to  take  a  conveyance  of  the  lands  from  the  defendant  and  the 
annnltanta,  or  such  of  them  as  were  entitled  to  annuities  chafed  npon 
the  hud*.  In  an  action  lor  breach  of  the  hut-mentioned  agreement:- 
Beld,  that  the  plaintiff  was  entitled  to  reqolre  the  ooncnrrenee  of  the 
annultanu  in  the  conveyance.— (^mmiitf  v.  Jleid  (Ex.),  Ir.  B.  8Eq. 
C.  L.  166. 

OONVEITANCE  OF   REAIiTT,  PartlO*  tO-lSee  Coktbact,  4.] 

OONVEYANdNG    WITHOUT    UCENCE  — [dse  Attobbbt— 

Dbbs.] 
CORONER— [&e  PuminuBT,  8, 9.] 

1— Where  a  prisoner  In  cnstody  under  a  magistrate  s  remand,  on  a  charge  of 
homicide,  desires  to  be  present  at  a  coroner's  inqnest  upon  the  body  of 
the  deceased,  in  order  to  hear  the  evidence  and  instruct  oonnsel,  or  to 
be  tendered  as  a  witness  acoonling  to  circumstanceo,  and  It  Is  not 
shown  that  the  ends  of  Justice  would  be  thereby  frustrated,  the  (kmrt 
will,  on  the  application  of  the  prisoner  or  of  the  Crown,  grant  a  writ  oT 
Aa6ea4  corptu  to  have  the  prisoner  In  attendance  at  the  inqneat,  so  as 
to  be  there  examined,  and  so  from  day  to  day  until  the  taking  of  the 

*  Sea  note  in/k-o,  p.  xx. 
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InqaiiiUon  has  eonclnded.  Under  apeclal  clTenmstaneea,  aa  irhere  the 
case  against  the  prisoner  depends  on  clrcnmatantial  eTldenoe  only^ 
and  the  prisoner  desires  to  be  present  at  the  inquest  in  order  to  hear 
the  evidence  and  to  instmct  coansel  or  attorney,  a  writ  of  habeat 
corput  will  be  Issued,  on  such  application,  so  as  to  hsTe  the  prisoner 
in  attendance  at  the  inquest,  although  it  is  not  sworn  that  the  prisoner 
intends  to  be  tendered  as  a  witness— unless  it  Is  shown  that  the  ends 
of  justice  would  be  thereby  frustrated.  Betnblt,  that  where,  without 
other  special  circumstances,  the  prisoner  wishes  to  be  present  at  the 
inquest,  in  order  to  hear  the  evidence,  and  to  assist  counsel  or 
attorney,  a  writ  of  habeiu  carpus  may  be  Issued,  so  as  to  have  the 

?risoner  in  attendance  at  the  inquest  from  day  to  day.  Re  JUartim, 
It.  L.  T.  R.  IM,  diseuased  and  approved.  Xe  Cooke,  7  Q.  B.  tM,  iit- 
tlnguish^— Su^^Cestiona,  as  to  altering  the  law  excluding  the  evidence 
of  the  accused  in  criminal  cases;  and,  as  to  providing  a  summary 
mode  of  bringing  before  coroners'  Inquests  prisoners  who  are  in  cus- 
tody under  magistrates' remands — iSs  JfonAaif  (Q.B.},  p.  1. 

1 — Motion  granted  for  a  writ  of  Itabau  corpus,  to  bring  Iwfore  a  coroner's 
inquest  persons  who  were  suspected  of  having  caused  the  death  in 
^estlon,  and  who  were  in  custody  under  a  magistrate's  remand,  so 
that  they  should  be  examined  as  ^tneasea  at  the  inquest,  and  so  that 
they  should  be  there  present  from  day  to  day. — As  Moffinnie  and 
CampUll  (().  B.),  p.  20. 

8— Motion  granted,  on  the  application  of  the  Crown,  for  a  writ  of  liattat 
corpus,  so  that  a  prisoner  (in  custody  under  a  magistrate's  remand,  on 
a  charge  of  infanticide)  should  be  in  attendance  at  a  coroner's  inquest 
from  day  to  day,  although  not  in  order  that  the  prisoner  should  be 
there  examined  as  a  witness.— iZe  CU^ffity  (Q.  B.),  p.  20. 

OORPUS  DEUCTI,  Proof  Of— C'See  ELacnoif,  1— Sicbxt  DurosinoH 
OF  Dead  Bodv  or  Chiu).] 

COBTS-[Sse  "DaaroBa  Aot1872,"  10, 11,  13— Klectios,  6— OAsmsRn 
Okdek,  1  -  RiOHT  or  Anrujr— SaoDurrr  voa  Costs.] 

1— Action  for  the  conversion  of  the  alluvial  soil  of  the  bank  of  a  river 
alleged  to  be  the  plaintifTs;  judgment  by  defkult,  and  damages 
assessed  by  a  jury  at  £i  -.—BM,  thai  the  action  having  been  brou^t 
UaUt  fid»  iac  the  purpose  of  trying  a  right,  the  circumstance  of  the 
defendant  not  defending  it,  and  &iis  waiving  the  queetion,  did  not 
disentitle  the  plaintiff  to  full  coata.— fiofaw  v.  O'Ckmur  (U  P.),  Ir.  B. 
8  C.  U  60». 

S — Shorthand  report;  construction  of  model;  sheiifTs  fee  for  jury-panel; 
briefs  for  new  trial  motion. — Jameson  and  Co.  v.  Royal  Insuranct  CU 
(Q,  a),  Koiuna,  8 1.  L.  T.  *  S.  J.  87t. 

COmrV  OBSB-DSse  "Lahsloed  ado  Txhaxt  Act,  1870,"  2,  11.] 

Waterwoito;  evidence  of  liability;  mode  of  raising  question  of  exemp. 
tlon— .^ftna  v.  Corporation  ^Dutlin  (U.  C),  8  I.  L.  T.  A  S.  J.  19S. 

OOUMTV  IMFIBMABT— {Sm  OrriCB— Fsisebtjixiit,  3.J 

OOUHTT  8CBVETOR— ['See  PxasBmisaT,  1.] 

COURT-BOUSE— C&«  PaEsximmiT,  4.] 

OOVEITAMT   FOB  TITIaE— [<S«!  Lasslokd  aim  Tutaxt,  4.] 

OltlllliriAIj  laAW— [Sm  ADJOCIISlUirT— COXOKIB— "Doos  Kkoclatioh 

Act"—  EiaonoK,  1  —  Evisisai — Guasaiitxe  Homicids  —  Houss, 
BiOTOoaLT  ruLuxo  dovh- Justice  oi'  the  Peace,  1, 2, 8— Peejukt  — 
SxOBET  Dmoginoir  or  Dbab  Boot  or  Child.] 

DAMAGES— [^ee  Cabbiib,  1— Omci.] 
In  an  action  brought  during  the  term  fbr  breach  of  covenant  to  repair, 
if  the  evidence  shows  that  the  premises  were  out  of  repair  before 
action  brought,  the  lessor  is  entitled  to  at  least  nominal  damages; 
although  the  leasee  expended  money,  after  action  brought,  in 
repairing  the  demised  premiaea— iToimy  v.  I^trfuioH  (Q.  B.),  Ir.  R. 
8  C.  L.  AAl. 

DEBTORS  ACT,  1872— 1— A  dvll  bill  process  was  brought  against  a 
defendant,  not  specifying  the  date  when  the  debt  accrued,  for  a  debt 
which  in  (act  accrued  after  the  paaslng  of  the  Debtora  Act  (Ireland), 
1872;  and  the  defendant  not  appearing,  a  decree  was  granted  for  the 
amount  The  entry  of  the  decree  in  the  book  of  the  clerk  of  the 
peace  did  not  apeeify  the  date  when  the  debt  accrued,  or  whether 
execution  was  to  be  against  the  person  or  goods  of  the  defendant 
The  decree  was  filled  np  by  the  clerk  of  the  plaintifTs  attorney,  with 
an  award  of  exeentton  agirinst  ttie  goods;  but  afterwards  the  attorney, 
without  any  fraudulent  intention.  Inserted  In  the  decree  the  words 
"in  thayear187l.''asbelngthedate  whan  the  debt  accrued,  and  in- 
duced the  clerk  of  the  peace  to  alter  the  award  of  execution,  making 
same  against  the  body.  The  Chairman,  misled  by  the  decree  as 
altered,  signed  same ;  and  the  defendant  was  arrested  on  foot  of  the 
decree  after  the  coming  into  operation  of  the  Debtors  Act:— JSTeld, 
that  the  debtor  was  entitled  to  be  discharged  from  custody  on  a  writ 
of  hateas  corpus.— Be  Xearse  ((J.  B.),  p.  14-.«ii  nam.  Treusdell  v.  Kearse, 
Ir.  R.  8C.L.2». 

S— It  Is  competent  to  the  parties  to  an  action  to  contract  themselves  out  of 
the  operations  of  the  178th  O.  O.,  18M,  so  that  no  rule  need  be  entered 
before  proceeding  In  the  action,  though  no  proceeding  be  taken  for  a 
year  and  a  day  after  defence  and  before  jndgmeaL— Where,  after  the 
passing  of  the  Debtors  Act  (Ir.),  1872.  an  agreement  la  concluded 
between  a  debtor  and  creditor,  by  virtue  of  wWch  a  principal  debt  due 
before  tlie  passing  of  the  Act,  and  Interest  compnted  thereon  up  to 
the  date  of  the  agreement  are  constituted  one  Integral  debt  and 
made  a  new  starting-point  as  such  in  the  dealings  between  the  parties, 
bearing  Interest  im  the  gross  amount  it  Is  not  compMent  to  the  credi- 
tor to  arreat  the  debtor  nnder  a  ca.  so.,  on  foot  of  a  judgment  in  respect 
of  the  liability  so  Incurred.- ArMu  v.  Mofrath  (ap.),  p.  21,  where 
the  facta,  arguments,  and  judgment  are  reported  <»  extmto,  and  the 
judgment  of  Fitzgerald,  J.,  in  Con.  Ch.  is  also  given.— Ir.  R.  8  C.  L.  114. 

>— An  order  will  not  be  made  nnder  86  A  86  Vict,  c.  t7,  sec  7,  to  arreet  a 
defendant  aboot  to  quit  Ireland,  unless  it  la  shown  that  his  absence 


would  materially  prejudice  the  plaintiff.  In  relation  to  the  steps  neees> 
sary  to  be  taken  in  the  prosecution  of  his  action  before  Unal  lute 
mant— ir.Sia<n  v.  Weir  (Q.  B.),  p.  81,  where  the  afBdavit  Is  livenbi 
full,  and  the  interlocutory  dieta  of  the  Court  are  stated. 

4— A  motion  for  an  order,  imder  the  Debtors  Act  (Ireland),  1873,  see.  e 
1  G.  O.,  1878,  against  a  defendant  for  payment,  should  be  made  to  a 
judge dtting  <»  catnsrd O'Donnelly.  Smith  (Con.  Ch.),  p.  82. 

t— Where  a  defendant  had  removed  all  bis  effects,  and  was  about  quitiliig 
Ireland,  and  It  was  sworn,  on  behalf  of  the  plaintiff,  that  efforts  made 
to  discover  the  place  to  which  the  effects  were  removed  had  failed, 
but  that  if  the  defendant  were  arrested,  it  could  lie  discovend,  sad 
tliat  if  he  were  permitted  to  leave  Ireland,  there  would  be  no  oas 
In  proceeding  with  the  action  t—Seld,  that  It  was  suffldtutly  shown 
that  the  absence  of  the  defendant  would  nuttarially  prejadioe  the 
plaintiff  In  the  prosecution  of  his  action,  (or  the  purpose  of  an  order 
under  38  A  88  Vict,  a  (7,  a  7,  to  have  the  defendant  anested.— When, 
after  the  defendant  had  been  arrested  nnder  88  A  38  Vict,  c  SI,  t. ;, 
the  plaintiff  delayed  marking  judgment  bwoDd  the  time  when  lie  could 
and  reasonably  ought  to  have  marked  It  admittlog  that  nothing  was  to 
be  obtained  by  marking  it  and  ffvowing  tiiat  he  would  not  mark  it,  sod 
required  the  defendant  to  be  detained  In  custody  merely  for  the  pur- 
pose of  putting  pressure  on  him : — Betd,  ttiat  Uie  onler  for  the  defen- 
dant's liiipria<mment  should  l>e  varied,  imder  8  O.  R.  1878,  by  redgdni 
the  period  within  which  he  waa  to  be  Impiiaoned.— The  object  of  ths 
seventh  section  of  the  Debton  Act  (Ir.),  1872,  Is  to  neean  the  ptesencs 
of  the  defendant  within  the  Jnrisdicilon,  so  that  the  proceedtaigi  of 
the  plaintiff  in  proaecntlug  hU  action  may  be  rendered  of  avail  m  to 
the  marking  of  fnal  Jndgmeab  Upon  final  judgment  being  maned, 
the  order  for  the  defendant's  arreal  would  be  aannlled.  And  It  wocld 
be  expedient  that  orders  under  that  section  should  provide,  that  opeo 
the  marking  of  final  judgment  the  defendant  should  be  dlacharged 
from  custody. — Bester  and  Co.  v.  Byrne  (Con.  Ch.),  p.  83. 

8 — Where  judgment  waa  recovered  against  a  defendant  for  two  gales  of 
rent  one  of  which  accrued  due  before  and  the  other  after  the  pas- 
sing  of  the  Debton  Act  (Ir.),  1872,  the  Court  allowed  the  plataitIS  to 
amend  the  judgment  by  striking  eut  the  cause  of  action  accruing  sob- 
sequently  to  the  paadng  of  the  Act.— 8ha»  r.  Dtmlop  (Coo.  Ch.),  pi  76. 

7— A  judge  has  jurisdiction  in  (XmsoUdated  Chamber  to  make  aa  ai4sr 
under  the  Debtors  Act  1872,  a  8,  1  G.  O.  1878,  against  a  defendant 
for  payment  of  a  debt  due.  ffDonnell  v.  Smit/i,  8  Ir.  L.  T.  K.  3i.  sot 
followed. — Beardon  v.  Bayes  (Con.  Ch,),  p.  116,  where  ihajudgamt  is 
given— Ir.  a  8  C.  L.  402. 

S— A  plaintiff  not  having  proceeded  to  trial,  the  defendant  after  the  lapse 
of  three  terma,  obtained  an  order  directing  him  to  proceed,  or  that  In 
defknit,  the  action  be  dismissed  with  costs.  The  plalntifl  neglecting 
to  proceed,  the  action  waa,  by  a  subsequent  order,  dismiaeed,  with  costa 
On  motion  by  the  defendant  the  Cour^  holding  that  the  costs  coa- 
■tltnted  a  debt  within  the  Debtora  Act  (IrJ,  1872,  a.  6,  ordered  that  the 
eoets  aa  taxed,  together  with  the  casta  of  the  motion,  be  paid  by 
monthly  Instalments.  Qwcere,  whether  a  Judge  has  jnriadiction.  In 
ConaoUdated  Chamber,  to  make  an  order  for  pavment  onler  the 
Debton  Act  (Ir),  1872,  a  8?- AoUmti  v.  MUad  «5on.  Ch.*),  p.  168, 
where  the  facts,  interlocutory  dtcta^  and  judgment  are  given  m 
«t(eiuo— Ir.  R.  8  C.  L.  408. 

9— A  motion  for  an  order  for  payment  imder  the  Debton  Act,  1872,  a  6, 
1  G.  0. 1878,  should  be  made  to  a  Judge  in  Chamber,  and  not  to  the 
Court  fn  banoo.  Where  an  order  for  payment  la  applied  for,  under  the 
Debtors  Act,  1872,  s.  6,  it  must  be  shown  that  the  person  msUng 
default  either  has  or  has  had,  stnee  the  date  of  the  order  or  jadgnwnt, 
the  means  to  pay  the  sum  in  respect  of  whieh  he  has  made  default— 
.^Mi^mwa  (Ex.),  p.  208l 

10 — Order  for  payment  by  Instalments;  taxed  costa. — Moan  v.  Ornaim 
(Q.  B.),  Notasda,  8 1.  L.  T.  a  S.  J.  108. 

11— Judgment  on  writ  ot  revivor;  costa.— Vofim  v.  Ouamey  (Can.Ch.), 
NOTAEDA,  8  I.  L.  T.  A  S.  J.  220. 

U— Order  for  payment ;  ooBta  of  motl<».— TPlktts  T.  Pomer  (C.  P.),  HoTAxnif 
8 1.  U  T.  A  S.  J.  878. 

18— Conditional  order  for  committal;  non-eervice  within  time  limited  for 
diowing  cause;  evading  service;  making  order  absolute. — Wiiton  r. 
Domull  (C:on.  Ch.),  Noiaeda,  8  L  L.  T.  A  S.  J.  584. 

14 -Debt  accruing  before  pasdng  of  Act;  rent  due  after,  under  writteo 
agreement  of  tenancy  executed  prior  to  Act — Eisitf  v.  Kmutant  (Con- 
Ch.),  NOTAHSA,  8  I.  L.  T.  A  S.  J.  874. 

DEED— Preparing  without  having  conveyancing  licence;   tl  Vict  c.  8, 

s.  8.  -Anon.  (P.  8.),  8  I.  L.  T.  A  S.  J.  818. 
DEED,  Beeltal  in— [5m  EncnoirT  ox  the  Tituk,  L] 

DETINUE,  BemlttlllC  aetlOB  of— [8m  "Comtov  Law  Peooxscjx 
Ahxkdhxet  Act,  1870,"  1,  2,  4,  8] 

DEVISE— 1— A  will  executed  in  1861,  contained  a  danae  in  the  fonowlng 
terms:-"I  leave  top.  andM.  D.  the  house  and  lands  of  L.,  until  I  am 
able  to  live  there  and  enjoy  It  myself."  At  the  date  of  the  nU 
the  testator  waa  absent  from  L.,  and  was  suffering  from  a  dangcioos 
illness;  he,  however,  survived  a  considerable  time,  and,  on  sevenl 
occasions  aittrwarda,  resided  at  L.,  and  many  yean  after  the  execution 
of  the  will,  executed  codicils  which  referred  to  and  republished  it  la 
an  ejectment  by  parties  entitled  to  the  residuary  real  eatate  against  F. 
and  H.  D.,  to  recover  the  landa  of  L..  parol  evidence  was  offered  by  the 

•  The  reports  of  Consolidated  Chamber  motions,  no  matter  where  q>p<w- 
tng,  are  rarely.  If  ever,  submitted  to  the  Judges  for  approvaL 

t  The  agreement  of  tenancy  was  for  a  term  c  f  year*.  The  note  of  this  case 
(taken  In  shorthand  by  a  barrister)  was  authenticated  by  comuel  In  tbe 
case  before  it  wsa  published.  See  he  IT.  8 1.  U  T.  R.  77— where  aU  the  judg- 
ments and  interlocntoiy  dicta  are  reported  t'n  exlauo. 
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defendants,  and  admitted,  ahowlng  that  the  teetetor  entertained 
peculiar  religioaa  opiniona.  and  believed  that  he  would  rerlalt  the  earth 
after  his  decease,  for  a  period  which  he  described  as  the  mlUennluxn, 
and  that  he  had  frequently  stated  that  he  would  reside  at  H,.  during 
that  period  :—J7e/d,  independently  of  the  parol  evidence  as  to  the 
leUgions  opinions  of  the  testator,  that  the  above  clause  is  the  will  was 
to  be  construed  as  a  devise,  operating  as  a  testamentary  disposition,  to 
take  effect  upon  the  death  of  the  tesutor  and  not  as  a  gift  inter  vivot 
of  the  lands,  or  the  profits  thereof,  until  the  testator,  on  recorerlng 
from  his  then  Illneas,  should  be  able  in  his  lifetime  to  eqjoy  them; 
tliat  the  words  "until  I  am  able  to  live  there  and  enjoy  It  myself 
should  be  rejected,  as  a  limitation  until  an  Impossible  event,  and  tlut 
the  estate  In  the  hinds  given  to  P.  and  M.  D.,  passed  to  them  unqualified 
by  these  words.  BmMe,  that  the  parol  evidence  as  to  the  testator's 
nllgions  opiniona  was  admissible  for  the  purpose  of  explaining  the 
meaning  of  the  limitation.— AmAury  v.  Dorm  (Ex.),  Ir.  R.  8  C  L.  file. 
S— A  testator,  possessed  of  reel  and  personal  property,  by  his  will  appointed 
executors,  ordering  -  that  they,  my  exeeutor^  should  act  fairly.  Ice, 
in  the  several  dlvtslons  of  my  property  between  my  beloved  wife  snd 
my  legitimate  children ;"— Beld,  that  the  word  "  property  "  passed  the 
testator's  feal  estate  to  his  wife  and  children,  and  that  they  took  as 
tensnts  In  common. — Jiorvntjf  v.  Monmay  (C.  P.),  p.  1S6— Ir.  R.  8 
C.  JU  174. 

1 — By  a  condition  of  tale  of  real  estate,  the*  title  was  stated  to  consist  of  a  will 
(devialng  a  renewable  freehold  to  the  vendor)  and  a  subsequent  fee-farm 
grmnt  (made  to  the  vendor  under  the  "  Renewable  Lesaebold  Conversion 
Act"),  and  the  purchaser  was  precluded  from  making  any  objection  to 
the  title  prior  to  the  grant:— ^sM,  that  an  objection  founded  on 
the  oonatructlon  of  the  will  was  not  precluded;  that  an  objection 
to  the  title  founded  upon  the  eonstruotlon  of  the  will  was  not  an 
objection  j>rior  to  the' fee-farm  grant,  but  arose  on  the  gnnt  itself; 
Inasmuch  aa,  having  been  made  under  the  ''  Renewable  Leasehold 
Conversion  Act,"  all  the  conditions  to  which  the  converted  lease  was 
subject  were,  by  sect  7,  made  to  attach  upon  the  fe»elmplelnto  which 
it  had  been  converted.  Uy  the  same  condition  of  sale  It  was  provided 
that  the  purchaser  should  assume  that  all  the  recitals  in  the  fee-fsrm 
grant  were  correct:— ^eM,  not  to  apply  to  an  erroneous  construction 
put  on  the  will  recited  in  the  grant.— A  testator  by  his  will,  made  in 
18H3,  devised  his  freehold  property— held  pour  autre  vie  -to  his  seven 
children  in  several  shares,  the  lands  of  Marybrook  being  the  share 
devised  to  his  son  James,  the  vendor ;  and  directed  that  should  any 
of  them  die  without  leaving  lawful  Issue  to  inherit  the  share  of  the 
child  so  dying,  that  the  share  hhould  go  to  and  be  divided  amongst  his, 
her,  or  their  surviving  brothers  or  sisters,  shsro  snd  shsre  alike,  to  be 
held  by  such  survivor  or  survivors  in  the  like  manner  as  the  original 
share  of  such  survivor  should  or  ought  to  be  held :" — Betd  (having 
regard  to  the  law  before  the  Willis  AcO*  Per  Fltzgenld  and  Dowse, 
BB.,  that  the  vendor  took  in  the  lands  of  lurybrook  an  estate  In  quail 
tall ;  and  that,  therefore,  the  title  was  good :  Per  Diast,  B.  —That  the 
will  gave  the  lands  to  the  vendor  subject  to  a  valid  executory  devise 
over,  to  take  effect  in  the  event  of  bis  dying  without  leaving  Issue 
living  at  his  desth ;  and  that,  therefore,  the  title  was  bod.  The  natnml 
and  ordinary  meaning  of  the  word  "snrvlror"  in  ■  vriU  (whether  of 
r«*I  or  personal  estate)  Is  "  longest  liver."— The  cases  from  AigAsi  v, 
Sater  (1  P.  Wms.  634)  to  Badger  v.  Oregorf  (L  R.  8  Eq.  78)  reviewed— 
trOenaglum  v.  Bankhead  (Ex.),  Ir.  R.  8  C.  L.  19fi. 

TOBTBESBk  lUecal— {&e  Rxn,  Dinuss  n>.] 

SlSMms  ••  wltiumt  {trmudloe,'  at  Petty  fjnUloaa,  pp.  ta,  M4. 

" XXKM  BEGUI^TtOM  ACT'  ISee  Jcanoc  aw  tu  Pbaox,  8 ] 

When  a  statute  Imposes  a  penalty  for  an  offence  against  the  paMlo^  the 
amotmt  of  which  penal^  Is  to  be  meted  oat  by  uie  Justices  according 
to  the  magnitude  of  the  offence,  the  proceeding  to  recover  the  penalty 
is  a  criminal  one.  The  prisoner  was  summoned  before  Petty  Sessions 
on  a  ebarge  of  keepliig  a  dog  withont  a  licence,  contrary  to  "The  Dogs 
Begolatlon  (Ireland)  Act,  I8<i,"  and,  at  the  hearing,  was  sworn  and 
examined  as  a  witness  on  his  own  behalf: — Heid—tm  his  conviction 
upon  an  Indictment  for  perjury  committed  in  the  course  of  that 
exandnatlon— that  the  proceeding  at  Petty  Sessions  was  a  criminal 
one,  that  the  accused  was  Incompetent  to  be  examined  as  a  witness, 
and  that  the  convictian  for  perjury  should  be  qusahed.— The  QMm  v. 
5MH«m  (C.  C  B.),  Ir.  R.  8  C.  L.  404. 

EJECTHENT  FOR  MON^AYMEirT-[&w  PLXAOno,  4, 8,  U.] 

EJECniEMT  OM  TTTIiE— [5«  TxxroBxuT  Bas— CinL-Bux  Eject 
MBIT— Puui«>a,  7— Lakdlou)  axd  Txxaitf— Rioht  or  ArrxAL.] 

1 — A  redtal  In  a  deed  of  a  will  of  real  estate,  coupled  with  a  parol  admission 
01  the  authenticity  of  a  docimient  purporting  to  be  the  will,  made,  ante 
Utern  flwtent,  by  the  grantor,  who  took  >n  Interest  under  the  will: — 
Held,  upon  production  of  the  docnment,  snfllctent  proof  of  the  will 
against  the  grantee  claiming  under  the  deed.  Hero  possession  is  not 
smBdent  to  sustain  an  4ectment  against  a  wrongdoer  whera  it  Is 
shnwn  that  the  title  is  out  of  the  plaintiff.  Per  Uonahan,  C  J. :  Qvors, 
wbether  mere  possession  will  not  sustain  ejectment  against  a  wrong- 
doer?—SL,  the  elder,  who  held  the  premises  In  fee,  died  idxty  years 
ago,  and  his  dangliterC.  having  motried  S.,  the  younger,  they  resided 
on  the  premises  up  to  1846,  when  S.,  the  younger,  died  In  18J)9,  upon 
the  marriage  of  <X'S  daughter  J.  with  the  plaintiff,  a  settlement  was 
executed  by  which  C  purported  to  convey  the  entire  Interest  in  the 
premises  to  the  plaintiff;  that  settlement  recited  a  will  of  S.  the 
yoonger,  under  which  C.  took  an  estate  for  life,  remainder  to  P.,  the 
eldtst  son  of  the  testator ;  romainder,  upon  the  performance  of  certain 
conditions  (never  fulfilled)  to  the  testator's  three  daughters,  one  of 
whom  wds  J.  P.,  the  eldest  son  of  &  the  younger,  died  In  his  fsther's 
lifetime,  and  the  plaintiff  and  J.  oontinued  to  reside  with  C.  upon  the 
premises  from  18fi9  until  the  death  of  the  latter  In  1871,  when  the 
defendant,  the  third  son  of  C.  and  S.  the  yonnger.  took  forcible  pcssoi 
itoD  snd  remained  tliei«  ever  since;— iMd  {dubitante  Monahan,  C  J.), 
that  the  plaintiff  oonld  not  recover  in  ejectment.— iTtuis  v.  Biua  (C.  P.), 
lr.B.8C.I.SM. 


S— Extending  time  for  pleading  after  expiry  of  statutable  time;  ofldavtt  of 
merits.— Oalnm  v.  Ifman  (Con.  Ch.),  Motauda,  8  I.  L.  T.  A  S.  J.  lOf, 

ElfOnOM— [Sk  Libh.] 

1— The  procedure  to  be  purened  as  to  the  tummory  Jurisdiction  eonferrad  by 
section  4  of  the  "  Ballot  Act,  1872,"  Is  that  prescribed  by  the  Petty 
Sessions  Act,  18fil  (14  *  111  Viet,  c  98).-Upon  s  ehaiige  of  violation  of 
the  secrecy  of  the  Ballot,  the  Information  communicated  by  tile  accused 
is,  of  Ititelf,  sufficient  evidence  to  convict  him  of  the  offence.  Whlteaida, 
C.  J.,  diet.— The  (^uen  v.  Ondee  (Q.  B.),  p.  38,  when  the  entire  evidoiee 
as  to  the  offence  Is  given— Ir.  R.  8  C.  L.  fiO. 

3— Motion  to  have  the  case  raised  by  a  Parliamentary  Election  Petitlan  stated 
as  a  special  case  refused— the  motion  being  made  to  a  Judge  on  the 
reta  as  Election  Jndge  who  was  not  a  Judge  of  the  Court  of  Common 
Pleas,  instead  of  being  msde  to  the  Court  of  Common  Pleas,  or  to  a 
Judge  of  that  Court  on  the  rota  in  chamber.— (/Aimsl  v.  Tifhe  and 
another ;  Shiel  v.  £nni$  and  anoUur  Vi.  P.),  p.  4i. 

•—Where,  in  an  election  petition,  the  only  allegation  was  that  votes  had  besm 
improperly  rejected  by  the  returning  officer,  on  the  ground  alleged  that 
the  votes  hod  been  so  marked  upon  the  ballot  papers  that  the  voten 
might  be  Identified  x—Betd,  a  proper  case  to  be  decided  upon  a  spedol 
case  stated  for  the  full  Court  —Shiel  v.  EmHt  and  another  (C.  P.),  p.  87. 

4— The  six  days  before  the  day  appointed  for  the  trial  of  a  Farllamentaiy 
Election  Petition,  prescribed  by  8  G.  R.,  1868,  for  the  delivery  of  a  list 
of  obJectlon^  by  a  respondent  who  intends  to  go  Into  a  reerimlnatorr- 
ease,  under  81  A  SH  VIcL,  c  lit,  a.  58,  are  to  be  computed  exclusive  ot 
bundays,  of  the  day  on  whioh  the  list  Is  deliveral,  and  of  the  day 
appointed  tor  the  tiiaL— Joyes  v.  aomnet  (C.  P.),  p.  118— M  W.  R.  <S4. 

8 — Liberty  given  to  the  Clerk  of  the  Oown  and  Hanaper  to  permit  the 
agents  of  the  petitioners  and  respondents,  in  a  Psrlismentary  election 
petition,  to  Inspect  ballot  papers  which  had  been  received  by  the 
returning-offieer,  though  objected  to,  on  the  part  of  a  candidate,  as 
hsvlng  bean  marked  so  that  toe  voten  could  be  Identieed.— ii<  Droaheda 
EUxtion  Petition  (C.P.),  p.  318 

•--A  ballot  paper  ought  not  to  be  rejected  because  the  voter's  mark  placed 
on  the  right-huid  side,  after  the  candidate's  name,  is  placed  to  ue  left 
of  the  vertical  line  delineated  on  the  ballot  paper, — A  retuming-offlcer, 
acting  bona  fide,  put  such  an  erroneous  cunstructlon  upon  a  section  of 
the  Ballot  Act  as  rendered  a  petitlan  necessary ;  (he  Court  declined  to 
order  him  to  pay  any  part  of  the  costs.  The  returolng-offlcer  having^ 
on  his  own  mere  mottoi,  and  without  the  Intertensnce  of  either  candi- 
date, put  each  an  erroneous  construction  upon  a  section  of  the  Ballot 
Act  as  rendered  a  petition  necessary;-  The  Court  decided,  on  a  spedal 
case,  that  the  petitioner  and  the  respondent  should  each  bear  bis  own 
costs.— The  petition  contained  an  allegation  which  was  not  stated  in 
the  qiecUl  cose,  which  did  not  provide  that  the  Conit  should  be  at 
liberty  to  have  regard  to  the  allegations  In  the  petition:- The  Court, 
upon  the  argument  of  the  speeisl  case,  refused  to  regard  sny  allegation 
not  stated  In  the  q>ecial  esse — At  an  election  where  there  were  two 
candidates  for  one  seat,  the  retuming-offlcer,  by  rejecting  several  votes 
given  for  the  petitioner,  reduced  the  numbers  to  equality,  and  was, 
occordlnglv,  obliged,  under  the  dreumstances,  to  moke  a  doable 
return :  -'The  Court,  having  decided,  upon  a  special  esse,  that  those 
votes  hsd  been  illegally  rejected,  certified  that  the  petitioner  ought  to 
have  been  returned.- AtMons  Bteclion  Petition  (C.  P  J.  Ir.  B.  8  C.  L.  S40. 

7— Inspection  of  baUot  popen.— ii«  Alhlone  Petition  (C.  P.),  Notsiida,  SLUT. 
AS.J.8& 

EUBCTOBAIi  TRAXCBOSB-jSee  FssKfimai.] 

EVIDEKCE— C^Sm  CoaTKACi,  1,  S— Co>obxx-Dbtisx,  1— EjxcTHxirr  o> 

TiTLB,  1— ELBOnOIl,  I— FfSHXBT-  HOIDCIBB— JUSTIOX  Or  THX  PxACS, 

2- SacuT  DupooiTiox  of  Dxad  Bodi  or  Child.] 

Where  a  prisoner  hod  been  told  by  a  eoostable,  at  ten  o'clock  a.m.,  that  it 
would  be  better  for  him  to  tell  the  truth,  and  not  put  people  to  the 
extremities  he  was  doing,  an  admiislon  by  ths  prisoner  to  another 
constable,  after  six  o'clock  in  the  evening  of  the  same  day,  was  not 
allowed  to  be  given  in  evidence,  although  the  second  constable  hsd 
previously  cautioned  the  prisoner. —Z%<  Qiuen  v.  Deherty  (Or.  C), 
p.  im. 

EZECUnOK— Ths  widow  of  an  intestate  remained  in  the  possession  of 
bis  assets  ttx  two  years  without  taking  out  administration,  and  then 
took  out  administration,  and  revived  and  continued,  ss  administratrix, 
an  action  which  had  been  pending  at  the  death  of  her  husband.  She 
was  non-suited  in  the  action,  and  Judgment  was  marked  against  her  In 
her  own  right:— ffeld;  that  the  sheriff  oonld  not  give  a  good  title  to  a 
purchaser  to  a  chattel  real  forming  portion  of  the  assets  of  the  Intestate, 
and  sold  under  a/l/s.  Issued  against  her  for  the  costs  of  the  non-salt.— 
WSUiamt  T.  HventaU,  (&  P.),  p.  6— U  W.  R  413. 

BZBODTCMtS'  AOBEEHEMT— Pending  a  claim  for  oompensatioa 
under  the  Landlord  and  Tenant  (Ireland)  Act,  1870,  by  a  yoarly  tenant, 
againct  whom  a  civil  bill  decree  In  ejectment  hod  been  obtained,  a 
oumpromlse  of  the  claim  was  entered  Into  between  the  claimant  and 
the  respondent  (the  landlord),  and  recorded  in  an  order  made,  on  con- 
sent, by  the  Chairman  of  (}uaiter  Seastons,  before  whom  the  claim  was 
at  hearing,  whereby.  In  consideration  of  a  new  tenancy  from  yesr  to 
year,  to  be  created  between  the  respondent  and  a  son  of  the  ^*'*lmant, 
the  latter  waived  his  claim  under  the  statute,  and  it  was  provided  that 
the  agreement  should  contain  certain  clauses,  that  the  respondent 
should  undertake  not  to  execute  the  decree  In  ejectment  which  should 
issue,  and  that  on  L  O.  U.  should  be  given  by  the  claimant's  son  for 
the  rent  due  -.—Betd,  an  executory  agreement  for  a  future  tenancy— 
Sanble,  that  the  consent  could  not  have  any  operation  except  sa  between 
the  putles  to  the  daim.— Tke  Sari  of  Leilrtm  v.  Ossian  (Ex.),  Ir.  R. 
8C.L.1I3. 

EXCLUaiOIV  FBOM  OFFICE-C&s  Omox.] 
"FAm    OOaiIIEIIT''-CSH"NoLi«Bi,''L] 
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INDEX— COMMON  LAW   CASES. 


King  James  L — being  seiaed  of  the  Undi  of  Rossmore  and 
other  lands  adjacent  to  Lough  £me  (which  is  a  large  navigable,  en- 
closed water  in  which  the  tide  does  not  flow  or  reflow),  and  of  the  whole 
soli  and  bed  of  the  lake — did  bj  Letters  Patenc  grant  the  said  lands 
and  also  certain  islands,  named.  In  Liough  £me,  and  also  all  other 
islands  in  Lough  £me  being  parcel  of  the  said  lands  or  any  of  them, 
and  also  a  free  fishery  tn  the  lake  or  waters  of  Lough  £me,  and  all 
waters,  water-eoamea,  fineries,  fishings,  Ac,,  lying  and  being  In  or 
within  the  same:-J/eld;  that  the  soU  of  Lough  Erne  covered  with 
water  adjacent  to  the  laiitU  did  not  pass  to  the  grantee  to  the  middle 
thread  of  Uie  Uka— The  grant  bj  the  owner  of  the  soil  covered  with 
water  to  another  of  afree  finery  over  the  aoll  of  the  grantor  is,  as  matter 
of  constnietkm,  and  especially  In  the  ease  of  the  Crown,  the  grant  of  a 
fliJiery  not  excloalTe*,  and  evidence  cannot  be  received  to  show  that  it 
was  Intended  to  exclude  the  grantor.  The  public  have  not  of  common 
light  a  common  of  fishery  In  large  inland  waters  in  which  the  tide  does 
not  flow  or  reflow,  althongh  they  are  narlgable.  The  judgment  of  the 
Court  of  Common  Pleas  reversed.  HtAford  w.  Bailey  (18  (^  B.  4S6)  and 
Man/utlt  Y.  The  UUetwater  Jfaviifotum  Company  (3  B.  A  S.  783) 
observed  npon.- /oAfuton  v.  BiooinjUui  (Ex.  Cb.),  Ir.  R.  8,  a  L.  6& 

FXiOODING  XiAVDS — [See  St^tctx  op  Luutjuicms,  3.] 

FBANCHX8E— 1— On  a  claim  to  be  registered  a  voter  In  respect  of 
lodgings,  under  31  A  32  Vict.,  c.  49,  s.  4,  It  appeared  that  the  claimant 
oocnptod  separately  and  as  sole  tenant,  and,  for  the  twelre  months  pre- 
ceding July  20, 1874,  resided  in  rooms,  on  the  ground  floor  of  a  buUdtng 
tn  Trinity  College  and  within  its  walls,  which  were  of  the  clear  yearly 
Talne,  U  let  Qnfinmished,of  £10.  The  rooms  were  let  to  him  at  a  year's 
rant;  but  no  period  for  his  tenancy  was  fixed  or  agreed  upon.  Chi  the 
landings  of  several  other  storeys  In  the  same  building  there  were  rimUar 
■eta  (A  rooms,  each  set  being  separate  from,  and  not  communicating 
with  any  other  set;  and  no  person  had  u  right  to  enter  the  claimant's 
rooms  without  his  permission.  The  rooms  would  not  have  been  let  to 
the  claimant  had  he  not  been  connected  with  the  College,  and  engaged 
In  Its  work:  Meld,  that  the  claimant  Was  entitled  to  be  registered  a 
voter,  as  a  lodger,  within  the  meaning  of  the  ilepresentation  of  the 
People  (Ir.)  Act,  1868,  s.  4.— /n  re  nee.  A,  I.  M^Dojtcgh  (Rev.  C),  p.  18^ 

S— A  lease,  still  subsisttng,  was  made  of  a  house  In  Belfast  to  the  R  C.  Bishop 
of  tbe  diocese  In  tnut  (though  not  declared  in  writing)  for  the  paro- 
chial clergy;  the  administrator  of  the  parish  and  four  curatee  (the 
applicants)  resided  in  it,  and  were  the  only  occupiers ;  each  had  a  separ- 
rate  slttlngroom  and  bedroom,  and  there  were  three  other  rooms  which 
were  common  to  all ;  they  paid  the  rent,  rates,  and  taxes  out  of  weekly 
collections  made  in  the  chorch;  If  those  collections  were  Insufficient, 
they  paid  the  difference  out  of  their  own  incomes,  and  if  there  was  a 
aorplns,  they  divided  It  amongst  themselves;  they  were  not  bound  as 
curates  to  reside  tn  the  house  for  the  discharge  of  their  spiritual  duties, 
and  they  might,  If  they  thought  fit,  reside  elsewhere ;  and  each  of 
them  was  liable  to  be  removed  at  the  discretion  of  the  bishop  i—Held 
(Whiteside,  C.  J.,  diu.)  that  they  *'  Jointly  occupied  as  tenants"  at  will 
and  were  ^'inhaUtant  householders,"  within  the  meaning  of  8  A  4  Vict., 
c  108.  ••.  90,  84;  and  that  (their  qualification  in  every  other  respect 
being  ondl^ntod)  they  were  entitled  to  have  th^  names  inserted 
upon  the  burgess  roll  of  the  borough  of  Belfast.  That  It  made  no 
difference  that,  In  the  second  case,  the  lease  was  made,  not  to  the 
bishop,  but  to  other  persons  as  trustoes  for  similar  purposes.  That  It 
made  no  difference  that,  in  the  third  case,  Che  lease  was  made  to  the 
administrator  of  the  parish,  who  resided  in  the  house  with  the  three 
curates  who  vera  the  appHcanta.  Jftifier's  Case  (A  I.  C.  L.  K.  M),  de- 
cided upon  the  18  *  14  Vlct^  c.  69,  a.  6,  observed  upon,  applied,  and 
followed.— 7^  Que«fi  v.  Mayor  o/Bef/ast  (Q.  B.).  Ir.  K.  6  C.  U  428. 

FBAUDUI-ENT  REPBESENTATIOIV— {^Sm  Saui  or  Chatixz^ 

L— Plxxdxmo,  fi,  6L] 
FRAUDS*  SUitaM  Ot-iSee  (Toxtuct,  9.] 
OAME— [^500  Jdsticx  ox  thx  Pracx,  3.} 
Trespass  In  pnmilt  of;  reservation  in  lease;  complainant  In  sni&numa— 
Baurka  v.  Head  (P.  S.),  Notakda,  8  I.  L.  T.  A  S.  J.  32  L 

QABNISBEB  ORDER*-!— A  judgment  entered  for  the  amount  of  a 
verdict  cannot  be  attached  If  the  costs  in  the  cause  have  not  been 
taxed  and  added  to  the  roll— Johnston  r.  Graves  (Ex.\  p.  76. 

2— Tbe  amount  awarded  by  a  decree  under  the  L.  &  T.  Act,  1870,  which  was 
respited  tmtU  the  next  sessions  for  a  proposed  settlement,  Is  not  a  debt 
wUcb  the  Court  can  order  to  be  paid  over.  SembU,  that  an  wpeal 
being  pending  woald  have  the  same  effect— i*fvctor  y.  CAwcA  (C.  P.), 
pw30«. 

S— Honey  lodged  under  garnishee  order  in  Conit  of  Common  Heas ;  nibse- 
qnent  garnishee  order  in  Court  of  Queen's  Bench,  and  motion  by  the 
Judgment  creditor  to  draw  the  money,  before  Qneen's  Bench  Judge  in 
Consolidated  Chamber;  Jurisdiction;  notice  of  motion  In  several 
causes.  Curtin  r.  Fitxgeraid  (Con.  Ch.),  Notaxda,  8  L  L.  T.  A  S.  J., 
473,  &45. 

OEMBBAIi  ORDERS.  Power  to  oontraot  oni  of  operas 

tion  Of-C^fM  **DsBTOBfl  Act,  1873,"  3.] 
OIFT— C'Sm  DmvisB,  L] 

ORAMD  JURT  ACT — \fiee  FaxsKSTicKirT — ArPoxTioinixKT  Act.] 
OREYHOUND.  Keepluff  wltboat  Quallfioation— [Sm  Justios 

09  TBB  PSACa,  &] 

OUARAMTEE— [500  PLBanno*  9.J 
By  workmen  against  loss  of  employer's  goods ;  goods  illegally  pawned ; 
criminal  procedure. — Winstanley  v.   Varavan  and  Sirwtn  (ILC.),  8 
J.  L.  T.  A  S.  J.  639. 
itAWtaa  CORPUS  -{See  ArriCAViT-  Cosonkx,  1,  2, 3—"  Dxbtoks  Act, 

1872,**    1— JUSTICX   OF   TBS   PXACS,   2.] 

ff^pgag  CORPUS   ACT~['3»  Adjourxkxmt.J 
Wang  A  ft  CORPUS  AD  TESTIFICAMDUM— [SwBAinut0tTCT,3.] 
Prisoners  undergoing  sentence;  aflldavlt  of  attorney,  that  they  can  give 

material  erldence  on  Uiml—Varragh  v.  Oroham  (Con.  Ch.)t  Noxairoa, 

8 1.  L.  T.  A  S.  J.  48«L 


HIRE  OF  GOODS— {50S  S^llb  or  CHATTZLa.  2.] 

BOBCICXDE — The  prisoner  was  indicted  for  the  manslanghter  of  a  woman 
by  driving  a  cab  over  her  In  a  public  street,  and  his  defence  waa  that 
be  had  used  due  and  proper  care  in  driving  the  c^  npon  the  occidoD 
in  question:— i?if/cf  (O'&rlen,  J.,  disiL),  that  the  berden  of  prorlnr 
negligence  did  not  He  on  the  Crown,  but  that,  upon  the  fact  of  tlie 
killing  being  proved.  It  waa  cast  upon  the  prisoner  to  show  that  hs 
had  used  due  and  proper  care  In  driving  the  cab.— TAc  Queen  v  Cbwa- 
dish  (C.  C.  R ),  NoTASDA.  8  I.  L.  T.  A  &  J.  416 -Ir.  R.  8  C.  L,  27& 

HORSE-RACE— A  hor*e-tace  waa  announced  to  be  lield,  snbject  to  the 
conditions,  *'  One  sovereign  entrance — weight  for  sge,"  and  ths  deci- 
sion of  the  stewards  to  be  final  in  all  cases.  According  to  the  raring 
calendar,  the  weight,  that  month,  for  flve-year  old  horses  wan  ohui 
stone  thirteen  pounds^  After  the  horse.  "The  Gaiety,"  had  been 
entered,  the  stewards  altered  the  conditions,  by  chMgtng  the  wci^ 
to  nine  stone  for  each  borse ;  but  the  owner  of  ^  The  Oalety,''  although 
apprised  of  the  change  before  be  paid  his  entrance-fee,  allowed  the 
horse  to  run  carrying  nine  stone  thirteen  pounds.  The  other  horses 
carried  nine  stone.  '*The  Oaiety"  came  In  tbiid.  The  treasurer  held 
the  stakes.  The  owner  of  *'  The  Gaiety  "  having  sued  to  recover  tbam, ' 
as  money  had  and  received,  Ln  an  action  against  a  person  who  acted  as 
cltrk  of  the  course,  hon.  secretary,  and  as  one  of  tbe  stewards,  sad 
who  merely  received  tbe  encranee-money  and  handed  ssme  to  ths 
treasurer:  -  £f«/<l,  1,  that  money  had  and  received  did  not  He;  2,  that 
the  contract  was  not  completed  nntill  payment  of  tbe  eutranee-moaey, 
and  that  the  plaintiff,  before  then,  having  been  notlfled  as  to  tbe 
alteration  In  the  condition,  was  bound  by  the  condition  as  altered.— 
Woods  T.  Oalloffher  (Cbr.  C),  pu  194. 

HOUSE,  rtOtOnsly  imlUns  down— By  the  24  ft  2S  Vlct,  c.  97, 
a.  11,  it  Is  enacted  that  If  any  persons  riotously  and  tamultnonaly 
assembled  shall  unlawfully  and  with  force  demolish  or  pull  down  aaj 
house,  every  wch  offender  i^iall  be  guilty  of  felony :  the  prlaonen  were 
convicted  upon  an  indictment  vhicli  averred  that  they  ^  Qnlaw[nll7, 
riotously,  and  routoualy  did  assemble,  and  unlawfully,  riotoaaly,  and 
with  force,  demolish  and  poll  down  the  house  of  W.  W.,  and  pull  down 
and  scatter  a  rick  of  bay  of  W.  W»  contra  pacem/'—Beid  (Fitzgerald, 
B.,  diu. ;  Barry,  J.,  dMb,)^  that  upon  the  hypothesis  that  the  prtewen 
had  demolished  tbe  house*  not  lelonlDusly,  but  In  the  sssertion  of  a 
supposed  right,  the  indictment  could  be  sustained  as  for  a  mbdemeajiour 
at  common  law;  that  is  (per  Lawsou,  J.),  for  a  riot,  with  a  sutement 
of  the  demolition  of  the  house  as  matter  of  aggravation.  A^fPfMT. 
Longford  (C.  &  Mar.  603),  considered.— 2^  Qfseen  r.  Casey  (C.  C.  B.), 
Ir.  R.  8  C.  U  40& 

HUSBAND  AND  WIFE— [£te  CABBiaa,  1.] 

INDZCTMEMTT— ['Sm  Hottbk,  kiotocblt  puLLnro  dowH'-Jcsticx  op  m 

PXACK,   8— 3KCaXT  DISPOSITION  OF  DXA2>  BODT  OF  CHILD.] 

XNFiRBtART,  Connty*  exoliuloii  of  Sorseon  tnaat-iste 

Officii.] 

INTEREST,   oharsliiff  Intoreit  upon— {fies  "Okbtobs  aci^ 

1872,"  2.] 
1 W  Y¥HPTiE A  PTRR — [<Sse  StcuBrrr  fob  Costs,  L.] 
Seizure  of  farm  In  execution ;  claim  by  third  party ;  Interpleader-saninions 
not  granted  as  to  real  estate. — Gardiner  v.  Hinds  (Oon.  Ch.),  Notasdi, 
8  I.  L.  T.  A  &  J.  401. 

IRISH  UkW  TIMES  REPORTS,  approval  Oi;  1i7  OOOfi  «f 

Qoeonl  Bonotii  p.  161. 
iRREaouutmr,  settlnir  aside  prooeedlass  fMM^  sn- 

TIMa  ASIDB  PlKADIKOS,  1.J 

JUDGUENT,  Amendment  ot  p.  78. 

JUDGMENT,  entering  nnno  pro  tnno— To  get  leave  to  tssm 

judgment  as  of  a  former  date,  nunc  pro  (unc,  it  most  be  shown  that  the 
Court  could,  at  that  former  date,  have  ordered  anch  a  Judgment  to  bs 
entered.— {/iZtordoia  t.  WaUi  (Ex.),  Ir.  E.  8  G.  I-  1A6. 

JUDOMENTt  settins  asldO~1— An  BfEdavlt,  by  the  defendant's 
attorney,  stating  that  he  la  advised  and  verily  believes  that  the  defsa- 
dant  has  a  good  defence  to  the  action  on  the  mei-its.  Is  an  liwifBdent 
affidavit  of  m«rit^  for  the  purpose  of  setting  aside  a  regular  Judgmeot, 
which  the  defendant,  through  a  fatality,  has  suffered  to  go  by  default' 
Griffin  V.  Mayor  and  Corporation  qf  Dublin  (Con  Ch.},  p.  128. 

3 — Summons  and  plaint  served  on  agent  of  defendanti  but  not  forwarded  t9 
him  by  the  agent— /*im  r.  Sheehan  i%  B.),  Kotakda,  8  L  L.  T.  &  S.  J- 
108. 

S— Final  Judgment  marked  for  an  unliquidated  demand;  claim  for  InterGst" 
Minors  v.  PurvU  (Con.  Ch.),  Notanda,  8  L  L.  T.  &  S.  J.  108. 

JURISDICTION  In  CkmsoUdated  Cbaiaboi^C&M  •^dsbtou 

ACT,  1872,"  4,  7,  8,  9— O^BHIsaBB  OaDBK,  S— ■l^ABD'tAKD  AKD  TBXAJIT, 

8 — Trhporabt  But,  1  ] 
JURISDICTION  in  Petty  Boirtonj^-[5w  Jdbticb  of  tbk  Peaob,  2. 

8,  4,  6,  7.] 

JURISDICTION   or  JUDGE  ON  CIROUIT-CSee  Textobibt 

Bar,  2.} 
JUSTICE  OF  THE  PSAOB— [<8es  Attaohmkiit.] 

1 — Magistrates  at  Petty  Sessions  having  heard  an  assault  case,  dismissed 
same;  and  subsequently  a  fresh  summons  was  Issoed  against  ths 
defendant  on  the  same  charge.  The  magistrates  refused  to  rehear 
the  case.  The  prusecutrix  stated  that  she  had  fre»h  evidence,  but  did 
not  tender  the  evidence  reduced  to  writing:— feA^  that  as  no  further 
Informations  were  tendered,  or  statement  made  to  the  magistraies,  on 
behalf  of  the  prosecutrix,  showing  what  would  be  proved  besides  wbtt 
appeared  on  the  previous  Informations,  tbe  Court  would  not,  under  11 
Vic ,  r.  16,  s.  6,  compel  the  magistrates  to  rehear  the  case.— 7A<  (^ue^ 
{Murphy)  v.  The  Justices  qf  County  DubUn  (Q.  B.),  p..  IM. 
3— The  defendant  «as  oonvleted  by  two  magtstrates  for  having  onlawfull;  in 
his  puaeeasion  certain  pheasanta,  knowing  them  to  have  been  ktoleu, 
and  wasaeutenoed  to  slamonths*  Imprisumnent  with  hard  labour.    The 
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eonTietlon  wu  made  by  the  two  migtatntea  sitting  In  the  Petty 
Seeaknu  Conrt  Honae  upon  a  day,  q:eelally  llxed  by  tbemMlves,  but 
which  was  not  one  of  the  days  upon  which  the  Petty  Sessions  of  the 
district  were  nsually  held.  Upon  a  motion  to  make  abaolnte  a  con- 
ditional order  for  a  writ  of  haStat  corpvt  with  a  Tiew  to  the  discbarge 
of  the  defendant  from  custody  -.—Beld,  I.  That  the  offence  of  which 
the  defendant  had  been  convloted  was  one  under  the  fioA  section  of 
34  A  26  VIcL,  c.  96,  and  therefore  punishable  on  a  first  conviction  by  a 
fine  only.  3.  That  the  magistrates  were  acting  out  of  Petty  Sessions, 
and,  therefore,  had  no  Juiisdictlon  to  make  the  conviction  without  first 
leqDiring  the  defendant  to  find  ball  for  his  appearance  on  the  neat 
ngnlarty  aiipolnted  Petty  Sessions  day.  -  Tlu  <tieen  r.  Martin  (Con. 
Ch.),  Ir.  &  8  C.  L.  M«. 

S — ^The  respondent  was  summoned  before  Petty  Sessions  for  keeping  a 
"  greyhound  '*  without  possessing  the  qoallflcatlon  required  by  the  10 
Wm.  Ill,  e.  8, 8.  :,  and  V  Oeu.  Ill,  c.  U,  s  8 :— /r«2d;— afBnnIng  the  deci- 
sion of  the  Justices, — that  they  had  no  summary  Jurisdiction  to  deal 
with  the  ease.  Quiera,  Would  the  proper  course  hare  been  by  Indict- 
ment for  a  misdemeanour?  Quere,  Whether  s.  6  of  the  "  Dogs  Regula- 
tion, Ireland,  Act"  (28  VIot,  e.  to),  materially  affects  the  operation  of 
the  former  statutes?— Xuueti  r.  J)iiyar  ((1.  B.),  Notaxda,  8 1.  L.  T.  * 
&  J.  4M-Ir.  R.  8  C.  L.  448. 

4— Question  of  tltleonstlng  Jurisdiction;  certiorari;  showing  by  affldavlt  that 

Jnestlon  of  title  existed.  -R,r.  Jmtteet  <if  Donegal  (().  B),  NoTAaDa,  8 
UT.AS.  J.  18«. 

A— Trover;  Jurisdiction  of  Metropolitan  FoHce  Magistrate  to  order  delivery  of 

goods  or  their  nlue.— Cramer  and  Co.  v.  ilvrton^  (M.  C),  Notasda,  8 1. 

L.  I.  A  S.  J.  e08. 
<— Mandamus;  magistrates  refusing  to  Issue  summons;  previous  Bummoni 

dismissed  without  prejudice.  —R.  v.  TtuMess  <!f  Heath  (Q.  B.),  MOTAnu, 

SLL.T.  AS.  J.  4ie. 

7 — Summary  Jurisdiction;  summons  for  offence  under  Ballot  Act,  1872,  s.  4; 
Petty  Seaeions  Act,  ISftl,  s.  21 ;  dismiss  without  prejudlce.^2%*  (^wm 
T.  Uniiet  (<i.  B.),  p.  38. 

XiAMDLOItD    AMD    TElTAHT-[iSe<  BASKanpTcr,    3— Davaois— 

EXBCDTOBT    AOK£XK£KT   -L.ABDLOHU    AND    TkKANT  ACT,    1870 — RaKT, 

Acnoii  roR— Rim,  OisTaxse  tob— Statuti  or  Liiiitatiokb.] 

1 — ^Ttie  plaintiff  had  held  lands  as  tenant  to  the  defendant  under  a  lease  for 
lives,  and  was  evicted  for  non-payment  of  rent;  In  February,  1868,  the 
defendant  took  possession  under  a  writ  of  habere^  and  let  the  lands  to 
another  person  subject  to  redemption,  the  period  for  which  would  ex- 
pire on  the  4th  of  November,  1868,  and,  as  they  were  not  redeemed,  re- 
let them  to  the  same  person,  who  continued  In  possession  down  to 
1872;  but,  In  the  meantime,  the  defendant  had  received  a  hjdf-year's 
rent  as  due  *  by  the  representatives  of  the  plaintiff  "  to  the  1st  of  May, 
1888,  and  another  as  due  '^  by  the  representatives  of  the  plaintiff  **  on 
the  let  of  Norember,  1868:— i7e/d,  in  an  ejectment  brought  in  1878, 
that  the  above  paymenta  were  evidence,  which  had  been  rightly  sub- 
mitted to  the  Jury,  of  an  acknowledgment  by  the  defendant  of  the 
existence  upon  those  days,  of  a  tenancy  In  the  plalntUf  subject  to  a 
rent  payable  upon  those  days ;  and  that,  as  no  other  tenancy  appeared 
under  which  tnese  gales  would  have  been  payable,  the  tenancy  so 

acknowledged  would,  primd  /acie^  be  a  tenancy  from  year  to  year 

Hamnf  v.  Taylor  (Ex.),  p.  VS,  where  the  Judgment  of  the  Court  is  r»- 
ported  *•  exfoMo— Ir.  R.  8  C.  !■.  2M. 

— The  plaintiff,  in  an  action  of  ejectment  on  the  title,  produced  an  old  lease 
of  the  premises  for  which  the  ejectment  was  brought,  to  his  gimnd- 
fitther  under  whom  he  claimed;  the  plaintiff  had  left  the  oonnt^,  and 
his  mother,  who  had  married  the  defendant,  remained  in  possession  as 
MgtsA  for  her  son  for  a  very  long  period;  a  lesser  rent  than  that 
originally  reserved  had  been  received  by  the  head  landlord: — Held, 
that  this  did  not  amount  to  a  surrender  In  law  of  the  original  lease,  and 
that  the  plaintiff  was.  In  consequence,  entitled  to  recover — jBocA«  v. 
Bodu  (C.  P.),  p.  7. 

1  alteration,  in  the  landlord's  receipts  for  rent,  of  the  names  of  the 
occupying  tenants  does  not,  unless  shown  to  have  bean  assented  to  by 
all  the  parties  interested,  afford  any  evidence  from  which  can  be  In- 
ferred either  a  change  of  the  tenancy  or  a  transfer  of  the  legal  ri8fat& — 
Antrte  V.  BmtrU  (C.  P.),  Notakda,  8  1.  U  T.  A  S.  J.  i02— Ir.  S.  8 
C.  L.  221. 

limited  express  covenant  fbr  quiet  enjoyment,  contained  In  a  lease 
made  after  the  passing  of  the  Landlord  and  Tenant  Act,  1860,  is 
anlBcient  to  exclude  the  Implication  of  a  covenant  for  title  under  the 
4Ist  section  of  that  Act.— ^toiurd  v.  Taylor  (Ex.  Ch.>,  Ir.  R.,  8 
C  L.  8U(i. 

B—  By  an  agreement  under  seal  the  premises  in  dispute  were  let  for  the  term 
of  one  year  at  a  yearly  rent,  payable  quarterly;  .ind  it  was  agreed  that 
tlw  leasee  might  determine  the  tenancy  at  the  expiration  of  one  year 
by  giving  to  the  lessor  three  months'  previous  notice  In  writing,  and 
that  the  lessee  might  continue  tenant  after  the  expiration  of  the  term 
on  punctual  payment  of  the  rent,  f^ee  from  disturbance  or  eviction  by 
the  lessor  as  long  as  the  rent  was  punctuaHv  paid: — Heid,  per 
Monahan,  0.  J.,  and  Lawson,  J.,  that  the  estate  created  by  the  Instru- 
ment and  the  payment  of  the  rent  was  a  tenancy  from  year  to  year, 
and  that  a  clause  declaring  that  such  a  tenancy  was  nut  to  be  deter- 
nUnable  by  a  notice  to  quit  was  inconsistent  with  and  repugnant  to  the 
nature  of  auch  estate;  and  that  the  lessor  who  had  served  notice  to 
quit  was  entitled  to  recover.  Per  Keogh  and  Morris,  JJ,,  that  the 
estate  created  by  the  Instrument  was.  In  contemplation  of  law,  an 
estate  fur  the  life  of  the  tenant,  and  that  the  grantor  was  not  entitled 
to  recaver.-JUofino  v.  Day  (C.  P.),  Ir.  It.  8  C  L.  23». 

L  notice  to  quit  signed  by  the  mortgagor  alone,  held  sufficient  to  deter- 
mine a  tenancy  creat<:d  before  the  mortgage,  where  the  tenant  knew, 
previously  to  the  Hcrviceof  thenotlce,  that  the  mortgagor  had  a  general 
authority  from  the  mortgagee  to  determine  tenancieo.  A  notice  to  quit 
algned  bya  mortgagor,  who  had  ageneral  authority  from  the  mortgagee 
to  determine  tenaneie.*,  held  soffldent  to  determine  a  tenancy  eroded 


before  the  nfbrtgage,  although  the  notice  did  not  purport  on  the  face 
of  It  to  be  upon  behalf  of  the  mortgagee.— Atoot/xwie  v.  Partbuon^ 
(Ex),  Ir.  R  8  C.  L.  S6I. 

7— A  notice  to  quit  was  signed  by  one  of  two  tenants  In  common  in  her  own 
right  and  on  behalf  of  the  otlier,  who  was  residing  abroad.  AltSiongh 
a  written  consent  of  the  absent  tenant  la  common  was  given  subsequent 
to  the  service  of  the  notice :  -Hetd^  that  the  notice  was  Insufficient,  and 
that  an  ejectment  brought  upon  it  under  23  A  24  VlcL,  c  IH,  a  72, 
would  not  lie.— Jforonsy  v.  Moroney  (C.  P.),  p.  136— Ir.  K.  8  C.  L.  171 

8— Writ  of  restitution ;  Landlord  and  Tenant  Law  Amendment  Act,  1860,  a. 
70;  Jurisdiction.— Aaci)w0<«  v.  Hogan  (C.  P.),  Notaxoa,  8  L  T.  *  S.  J. 
£64. 

ZJUTOLORD  AND  ISNAMT  AOT,  187(X 

I — The  word  "landlord"  In  the  4th  section  of  the  Landlord  and  Tenant  (Ire- 
land) Act,  1870,  is  not  restricted  In  Its  meaning  to  the  Immediate  land- 
lord ;  and  therefore,  whore  a  lessee  for  lives  renewable  for  ever  forfeited 
his  Interest  by  reason  of  his  omitting  to  renew  -.—Betd,  that  his  sub- 
tenant was  entitled  to  claim  compensation  for  improvements  from  the 
bead  landlonL-  In  estimating  the  measure  of  improvement^  the 
amoiut  of  wear  and  tear  Is  to  be  deducted— not  from  their  present 
coat— but,  tmm  the  actual  outlay  by  the  tenant.— Csmei^brd  v.  Satorey 
and  othert  (L.  &),  p.  2t. 

S— A  reservation  of  rent  "over  and  above  all  taxes,  Charges,  and  Imposttion* 
whatsoever,"  with  a  corresponding  covenant  to  pay  It,  In  a  lease  executed 
since  the  passing  of  the  Landlord  and  Tenant  (Ireland)  Act,  1870, 
deprives  the  tenant  of  the  right  to  deduct  a  moiety  of  the  grand  Jury 
eess,  under  the  65th  section  of  that  Aet.—Hel^  v.  Keiuiedy  (Q.  S.),  p.  26. 

t— A  publie-honse  situated  In  a  village,  vrlth  an  acra  of  land  attached,  held 
at  an  annnol  rant  of  X17,  of  which  from  £1  to  £1  Sa.  represents  the 
letting  value  of  the  land.  Is  not  "  agricultural  or  naatoral  in  Its  cha- 
racter, so  as  to  oome  within  the  provlslona  of  the  Landlord  and  Tenant 
Grelaad)  Act,  1870;  and  a  notice  to  quit  qieh  tenancy  need  not  be 
•tamped.— ^MMAani  t.  WaM  (<).  S.),  p.  27. 

4— A  claimant  having  died  subsequently  to  his  dalm  being  lodged,  the  (^irt 
at  the  hearing,  and  without  tequlrlng  a  notice  of  motion  to  be  served, 
nominated  his  widow  as  his  administratrix  for  the  purposes  of  the  land- 
lord and  Tenant  (Ireland)  Act,  1870.  The  coostderaUon  of  the  claim 
Iiavlng  been  then  adjourned  to  the  next  ensuing  Land  Sessions:— ^sfd, 
that  the  respondent  was  not  entitled  to  receive  a  notice  of  tlie  appoint- 
ment of  such  administratrix.  -  £avanagh  r.  Power  (L.  S.),  p.  83. 

5— On  the  death  of  a  tenant  from  year  to  year  intestate,  C,  who  derived  no 
title  from  him,  entered  Into  possession  and  management  of  his  pro- 
praty  without  taking  out  administration.  A  notice  to  quit  having  been 
•erred  on  C  peraooally,  and  a  decree  on  an  ^ectment  obtained  against 
him,  be  dalmed  compensation  for  disturbance.  The  respondent  dl^iuted 
the  claim,  but,  at  the  same  thne,  lodged  the  amount  In  Conrt:— ^eid; 
that  C.  was  entitled  to  the  amount  of  compensation  so  lodged. — 
Okteeeri  v.  Bon.  Mr.  Deane  Morgan  (L.  S.),  p.  (3. 

8— A.  having  agreed  to  become  yearly  tenant  to  B.  of  a  farm,  upon  the  nioal 
terms  prevailing  on  the  estate,  B.  tendered  to  him  a  form  of  lease,  at 
the  same  rant,  and  differing  from  such  usual  contract  of  letting  In  the 
following  particnlars:  -It  provided  that  all  quarries  of  stone  or  slate, 
ail  marl  clay,  gravel,  and  sand,  bog  and  bog  timber,  should  be  excepted 
out  of  the  demise;  that  the  leasee  should  not  be  entitled  to  any  com 
or  other  crop  as  a  way-going  crop,  to  be  sown  after  the  expiration  of  the 
demise ;  that  the  demise  bhould  be  forfeited  In  the  event  of  the  tenant 
assigning,  sub-letting,  or  sub-dividing  the  farm,  becoming  bankrupt  or 
insuvent,  or  haviiig  his  Interest  taken  In  execution,  or  any  Judgment, 
decree,  or  order  being  rogistered  against  It,  or  an  order  for  the  sale  of  it 
nude  by  a  competent  Court.  The  tenant  refueed  to  abandon  his 
former  contract,  and  to  accept  the  new  one  as  offered,  not  receiving 
under  the  latter  any  equivalent  for  the  benefits  he  was  requb*ed  to 
forego.  He  was  then  evicted ;  and,  thereupon,  claimed  compensation 
for  dlstiu'bance:— ^sfd,  that  the  refhsal  of  the  tenant  to  continue  in 
occupation  upon  the  terms  of  the  new  contract  of  tenancy,  aa  offered, 
was  not  unreasonable  oondoct  on  the  part  of  the  tenant,  so  as  to  disen- 
title hhn  to  compensation  for  disturbance^—  OmmMy  r.  Lard  Di^ 
(U  a),  p.  68. 

7— In  order  to  satisfy  the  requiremenls  of  see.  18,  aub-aec.  1  of  the  Landlord 
and  Tenant  (Ireland)  Act,  1870,  the  land  which  haa  an  bicreaaed  valiu 
as  accommodation  land,  must  be  held  by  a  resident  in  a  town  for  the 
accommodation  of  his  town  house. — A  landlord,  for  the  pnrpoee  (rf 
repairing  a  mlll-welr  adjoining  his  tenant's  Isnd,  raised  earth  ami 
gravel  from  the  field  of  the  tenant,  offering  to  pay  compensation  for 
the  trespass.  The  tenant,  however,  brought  an  action  against  the  land- 
lord, which  was  left  to  arbitration,  and  resulted  in  aa  award  of  heavy 
damages  for  the  mere  surface  trespass,  the  landlord  being  also  snhjected 
to  the  coats  of  the  litigation.  Contemplating  that  It  wotild  again 
become  necessary  to  raise  earth  and  gravel  In  like  manner,  for  a 
similar  purpose,  and  apprehending  that  the  Incidental  trespass  to  the 
surface  of  the  tenant's  land  would  be  again  made  the  subject  of 
similar  litigation,  Instead  of  havtnx  any  damages  assessed  by  a  lesa 
expensive  process,  the  landlord  served  a  notice  to  quit,  and  brought  an 
ejectment  against  the  tenant: -^eVd,  that  the  conduct  of  the  tenant 
was  vexatious,  and  that  the  amount  awarded  him  In  the  action  should 
be  taken  Into  consideration  in  estimating  his  compensation  for  distur- 
bance ;  and  that  the  conduct  of  the  landlord  was  not  unreooonable,  nor 
was  the  eviction  capricious.- raj/Ayr  v.  Dovden  and  others  (L.  S.),  p.  88. 

8— Compensation  fOr  disturbance  granted  to  a  tenant  of  lands  held,  subject 
to  the  Ulster  cuatom,  where  the  tenant  had  been  evicted  for  having 
•old  his  form  to  a  purohaser  without  tlie  landlord's  consent,  but  there 
being  no  reasonable  objection  to  the  purchaser  which  cotild  be  nuUn- 
telned  by  the  landlord.— ZAppto  and  Ultte  r.  Ooote  (L.  S.),  p.  82.  On 
app.  see  ir^fra^  2i. 

•  See  Peyton  v.  ConneU,  1  Ir.  I.  T.  A  S.  J.  104;  MUet  r.  MurpDg,  6  L  L. 

T.  R,  174. 
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9 — Under  the  Ulster  custom,  where  the  tenant  wishes  to  flbU  his  tenant-right 
and  to  procnre  the  necessary  consent  of  hla  landlord  to  such  sale,  as 
being  one  to  which  no  reasonable  objcotlon  can  be  made  on  the  land- 
lord's part,  It  is  to  be  considered  that  the  tenant  Is  entitled  to  a  fair 
and  reasonable  price ;  that  the  landlord  is  entitled  to  hare  in  the  pro* 
posed  purchaser  a  solvent  tenant,  to  receive  a  fair  increase  of  rent,  and 
to  hare  an  arrangement  effected  beneficial  to  his  estate  in  a  moderate 
and  reasonable  point  of  riew  respecting  It;  and  that  the  incoming 
tenant  is  entitled  to  the  same  right  as  the  former  tenant,  to  bold  the 
premises  st  a  moderate  rent,  not  encroaching  on  the  costom. — Conduct 
of  a  tenant  held  not  so  unreasonable  as  to  warrant  the  dlsallowanee  of 
a  claim  for  compensation,  for  disturbance,  under  the  Ulstcur  Custom. — 
BoUOHd  and  BwUect  f.  Porta-  (L.  S.),  p.  94. 

10— It  Is  legitimate,  according  to  the  Ulster  enatom,  that  a  rertalon  in  the 
TSln^on  and  alteration  in  the  rent  of  the  demised  premises,  should 
take  place  on  special  occasions;  but,  the  tenant  should  not  be  called 
on  to  pay  incressed  rent  for  his  land  In  respect  of  Improvements  made 
by  him,  except  in  so  fsr  as  thev  have  increased  the  productive  power  of 
the  land  relating  to  Its  condition  as  originally  demised;  and  It  is  not 
desirable  that  such  changes  in  the  rent  reserved  should  be  brought 
about  by  tbe  service  of  notlees  to  quit— the  frequent  habit  of  serving 
which  Is  Inconsistent  with  the  Ulster  custom.— jentwn  v.  Jona  (L.  S.), 
p.  (4. 

11— A  dweDlng^hooae,  attnate  a  little  mora  than  Ave  muss  from  Dublin,  having 
about  35  acres  (Jr.)  of  land  attached,  was  taken  by  a  Dublin  merchant, 
at  £300  a  year,  as  a  residence,  at  the  same  time  intending  to  make 
profit  out  of  the  land  so  as  to  contribute  towards  the  payment  of  the 
rent.  The  premises  were  all  enclosed  by  a  wolL  About  Ifi  acres  (Ir.) 
were  in  pasture,  and  10  under  buildings,  ornamental  grounds,  and 
plantationa  llie  rent,  at  a  valuation,  would  be  properly  apportioned  at 
£S00  for  the  dwelling-house,  garden,  and  ornamental  grounds,  and  £100 
for  the  rest  of  the  premises,  the  tenant  kept  some  SO  head  of  cattle  on 
(he  land,  and  in  one  year  had  20  tons  of  hay  oft  the  land.  On  a  case 
■tated,  reserving  tbe  question  whether  tbe  holding  was  agricultural  or 
jMStond  in  its  character,  or  partly  both,  within  the  L.  A  T.  Act,  1870, 
section  71,  so  as  to  entitle  the  defendant  to  deduct  one-half  the  Orand 
Jury  cees  payable  in  respect  of  the  premises;  -JTeld^  that  the  premises 
were  not  agricultural  or  pastoral  within  the  meaning  of  that  Motion — 
Dognt  V.  CampbeB  (Ex.),  p.  101,  where  the  argnments  and  judgments 
are  reported  in  azteuo. 

U— Improvements,  to  be  registered  wHhln  section  6  of  the  Landlord  and 
Tenant  Act,  1870,  must  consist,  as  defined  by  section  70,  of  works  which 
add  to  the  letting  value  of  the  boMIng  on  which  they  are  executed,  and 
are  suitable  to  such  holding.  A  dwelllng-honae  was  erected,  at  a  cost 
of  £1,400,  on  a  farm  of  70  acres,  held  under  a  lease  for  Uvea.  Other 
Smprtnrements  were  also  executed,  the  value  of  which,  taken  together 
wldtthat  of  the  dwelUng-honse,  came  to  £1,800.  Ten  years  afterwards, 
the  lessee  ssslgned  the  premises,  getting  £S0O  fine,  and  reserving  a 
profit  rent  of  £40  a  year.  It  appearing  that  the  dwelllng-honse  was 
rather  salted  ss  a  villa  residence  than  ss  a  fiirm-honse  of  the  ordinary 
elass  on  such  holdings,  and  that  the  increase  in  the  value  of  the 
holding  would  be  disproportionate  to  the  expenditure ; — ffetd^  that  a 
claim  under  83  dt  34  Vic,  c  48,  s.  6,  to  register  the  dwelling-house  as 
an  improvement  should  be  disallowed. — Connor  v,  StBeetman  (Clr.  C), 
p.  108. 

18— By  a  contract  In  writing,  entered  Into  after  the  passing  of  the  Landlord 
and  Tenant  Act,  1870,  lands  were  let  "  for  the  term  of  one  year  certain, 
to  commence  on  the  38th  March,  1871.  and  to  end  on  the  98th  March, 
1872 ;" — Beld^  affirming  the  Judgment  of  the  Court  of  Common  Fleas 
(per  Whiteside.  C.J.,  Falies,  C.B ,  Fitzgerald  J.,  and  Fitzgerald,  B,, 
din.  O'Brien,  J.,  Deasy  and  Dowse,  B.B.},  Oiat  section  89  of  that  Act 
did  not  apply,  and  that  the  tenant  was  not  entitled  to  notice  to  quit. — 
Wright  V.  Tracey  (Ex.  Ch.),  p.  149,  where  tbe  argument  of  plaintiff's 
Junior  counsel,  referred  to  in  the  Judgments  of  the  Court,  Is  reported  in 
exttjuo.—lT.  R.  8  C.  Li.  478. 

14— A  landlord,  upon  his  harhig  become  purchaser  of  a  property,  demanded 
'*a  <Ur  Increase  of  rent  ftom  a  tenant  on  the  land.  "The  tenant  had 
held  under  s  lesse,  upon  tbe  expiration  of  which  he  was  left  in  pos- 
session under  a  yearly  tenancy,  created  after  the  passing  of  the  U  c  T. 
Act,  1870,  at  the  former  rent,  which,  having  regard  to  the  increased 
value  of  the  holding,  was  Inadequate.  But,  the  landlord  did  not 
specify  what  increase  In  the  rent  he  would  require ;  and  the  tenant 
refused  to  pay  any  increase,  but  Insisted  on  a  reduction,  and  endea- 
ronred  to  Intimidate  the  landlord.  Tbe  landlord  proposed  to  leave  to 
arbitration,  upon  a  fair  basis,  the  question  by  what  amount  the  rent 
should  be  Increased ;  but  the  landlord  did  not  strongly  press  for  arbi- 
tration, and  the  negotiation  was  broken  off  by  ihe  tenant  without 
suiBcient  reason.  The  tenant  having  been  evicted,  and  claiming  com- 
pensation for  disturbance  and  improvements:— /feM,  that  the  conduct 
of  both  parties  was  unreasonable,  within  S3  &  34  Vic  c.  48,  a  18;  and 
that  the  tenant  should  be  allowed  only  the  amount  of  two  years'  rent  as 
compensation  for  disturbance,  besides  £33  lOs.  for  unexhausted 
mannrea-Zamord  v.  SmUh  (unreported)  discussed.— finnert  v.  Batt 
(L.  a.),  p.  UO. 

IS — On  Uarch  20th,  1874,  a  landlord  served  a  yearly  tenant  with  a  notlcs  to 
quit,  and  Rubsequently,  on  March  88th,  a  year's  rent  having  fallen  due, 
served  him  with  a  civil-bill  ejectment  for  non-payment  thereof,  on 
which  a  decree  was  hsd,  and  possession  of  the  holding  obtained.  On  a 
claim  by  the  tenant  nnder  the  L.  &  T.  Act  (Ir),  1 870,  for  compensation, 
by  reason  of  tbe  disturbance  in  occupancy  by  means  of  the  service  of 
the  notice  to  quit; — Held,  that  the  claimant  was  not  entitled  to  com- 
pensation, as  the  service  of  the  ejectment  for  non-payment  of  rent 
snbeequent  to  the  notice  to  quit  operated  as  an  implied  waiver  of  the 
notice  to  qnlt.— /"/{imn  v.  Yenum  (L.  S.),  p.  184.* 


*  On  app.  see  t  Ir.  L.  T.  S.  fiOi 


IS— X.,  wbose  holding  was  valued  nnder  £10,  claimed  tbe  maxtnam  smomt 
for  disturbance,  and  also  claimed  fbr  improvemento, other thuMr- 
maoent  buUdiug^  and  reclamation  of  waste  land:— flafdl  thtt  bub 
claims  might  be  gone  Into  in  the  first  Instance,  the  question  sa  to  ths 
right  to  compensation  for  improvements  to  be  settled  sfter  tbe  cue 
had  been  beard  in  Its  entirety.-  Ovdm  v.  Marpitt  (Cir.  C),  p.  IM. 

17— Where  administration  was  taken  ont  to  a  deceased  tenant,  end  the  fann 
of  the  deceased  was  ordered  to  be  sold  by  tbe  Court  of  Chsncery  tba 
landlord  of  tbe  estate  objected  to  the  sale  of  the  tenant's  failerM,  on 
the  ground,  that  the  assignment  of  the  tenant's  interest,  without  the 
oonsent  of  the  landlord  was  f  ort>idden  by  the  custom  of  tbe  estate;  bat, 
notwithstanding  this,  the  landlord'a  agent  was  himself  a  bidder  (br  the 
Interest  of  the  deceased,  which  was  finally  sold  to  tbe  clatanant  onders 
secret  trust  for  the  administrator.  The  claimant  was  ejected  by  tbs 
Isndlord  -.—Beld,  that  the  claimant  was  entitled  to  no  eompensatiaa, 
having  purchaaed  aa  trustee  for  the  administrator,  who  wsa  itm  in 
possession  of  It.  JSemble^  that  the  custom  of  the  esbste  could  not  oust 
the  sdmlnlstrator's  right  of  assigning  the  fann.— /VrntiMon  v.  The  Earl 
qf  Longford  (L.  S.),  p.  194. 

18— R.  held  a  farm  sitnste  a  little  more  than  a  mile  from  a  town  hi  which  he 
realded.  The  tent  was  not  above  Ute  usual  letting  value  of  the  land, 
which  was  cultivated  as  an  ordinary  agricultural  farm,  but  the  Isad 
had  been  leased  with  a  dwelling-house  In  tbe  town  of  Oorey,  for  s  keg 
term,  as  hsd  been  done  In  other  Instances  on  the  estate,  as  sppuit«Baat 
to  the  house,  In  order  to  encourage  building  in  the  town:— ^«^  tbst 
the  land  was  not  town-park  within  tbe  meaning  of  the  I&th  8«cUai  «i 
the  Landlord  and  Tenant  (Ireland)  Act,  1870.— Jieilhr  v.  Dottt  (Cir.  C), 
p.  309. 

19— Lands,  anciently  subject  to  the  Ulster  tenant-right  custom-psrt  of  ai 
estate  on  which  the  custom  was  denied  from  ISfil  to  1880— wer^  is  tbe 
famine  years,  surrendered  by  the  tenant^  who  left  while  owing  airean 
of  rent  and  were  assisted,  by  the  landlords,  to  emigrate.  Tbe  Isnds 
remained  imlet  for  several  yean,  and  were.  In  1887,  re-let  to  a  tsoaat 
who  made  no  In-eoming  payment,  and  who  aftmrards,  being  in  snear 
of  rent,  annendered  the  lands  to  the  Undlord.  They  were  sabseqnenUjr, 
in  1889,  re-let  by  tbe  landlord,  who  bad  ooenpled  tbsm  In  the  Intsnal, 
to  a  tenant  who  undertook  to  erect  a  dvalllng-boaae  on  the  leads:— 
Stli,  that  the  re-letting  was  anbject  to  the  Ulster  tensnt-rlght 
custom— Jfo^  V.  Itarquit  of  Bath  (Cir.  C),  p.  319. 

SO— To  detnmlne  a  tenancy  from  year  to  year  commencing  on  Jith  Usrch, 
the  landlord  served,  prevloiuly  to  Zftli  March,  1873— 4La.  six  moithi 
before  tlie  last  gale  day  of  the  calendar  year— a  notice  to  qait  tad 
deliver  up  possession  on  the  39th  September,  1873,  but  by  tbe  ncMes 
Informed  the  tenant  that  he  did  not  require  possession  on  thst  dsj 
nnleas  the  tenancy  then  commenced  ;-.Briid;  out  the  notice  did  oot 
determine  tbe  tenancy  until  the  3«th  of  March,  1873,  and  that  as 
ejectment  brought  before  that  day  could  not  be  sustained.  -  lorl 
AAtom  V.  iM-tt  (fl  Ir.  L.  T.  R.  140)  distinguished.  -Fergtmit  v.  Dali 
(Ex.),  Nof  Asnx,  8 1  L.  T.  A  &  J.  ML-Ir.  B.  8  C.  L.  216L 

31— Townparks;  notice  to  quit;  stamp.— IViMisas  VZordJTitoiersy  v.AaAr 
son  (L.  S.),  Notuda,  8 1.  L.  r.  dt  S.  J.  10*. 

33 — Compensation  for  disturbance;  Ulster  custom;  pnnAsser  of  teoant^ 
intoresfc,  with  notice  that  he  would  not  be  accepted.— Zappia  and  ^tis 
V.  Coole  (Cir.  C),  NotakDa,  8  L  L.  T.  A  S.  J.  418. 

38 — Compensation  fbr  diatnrbanoe;  discretion  of  Chairman  as  to  smorat 
awarded ;  reviewing  on  appeaL— £or<i  ifoundnorrif  v.  BamiUm  md 
KfHt  (Cir.  d),  NoiAMna,  8  L  L.  T.  *  &  J.  4S6. 

34— Compensation  for  disturbance;  maxlmnm  allowance;  tenant  nst  la 

actual  occupatian.— ir.ysiB  T.  Adams  «^.  C.),  Horaana,  8 1 U  T.  t 

S.  J.  601. 
It—  Omipenaatlon  for  disturbance ;  townpark,  not  so  named,— Vims  v.  Arl 

0/ Antrim  (Cir.  C),  Noxahda,  8  L  L  T.  *  S  J.  SOL 
36— Sec  69;  appointment  of  administrator  for  pnrpoaes  of  Act— fis  Burt* 

(L.  S.),  NOTAKDS,  8  L  L.  T.  A  a.  J.  66& 
37 — Compensation  for  disturbance  and  Improvements;  tenant  under  s  (3i>n|' 

eery  letUng,  pending  the  cause.- J2«;ar<  v.  Fittgibbon  (Ch-.  C),  8 1,  L.T. 

A  a.  J.  297. 
IiABCEMT  ACTT- CAs  Jnsiica  or  thx  Piack,  S.] 

I.EASE.  -reatlac  of;  la  Awdcnew  of  BaaJampt  iMiee, 

p.  98. 

UBEIi-[5as  "No  Ltsnt"- Pbiviliokd  CoufunoaTtoir.] 
To  an  action  of  libel,  charging  that  the  defendant  published  In  a  newsia|Kr 
a  statement  that  a  peUtlon,  against  the  election  of  the  plslntlS  to  tin 
ofBce  of  mayor,  on  tbe  gronnds  of  Intimidation  and  undue  Inflnenx, 
was  abont  to  be  lodged  by  the  defeated  candidate  for  the  mayonltr.  It 
Is  not  a  Jnstiflcation  to  plead  that  the  defeated  candidate  had  in  fact, 
and  being  dniy  qnalifled,  oansed  a  petition  on  those  gronnda  to  M 
prepared,  whldi  he  was  about  to  lodge  and  present  to  tbe  proper  legal 
tribunal,  for  the  purpose  of  having  the  validity  of  the  plalntl<rs  election 
investigated  and  determined,  but  not  averring  that  the  matters  impotca 
by  the  petition  were  In  fact  true,  or  that  tbe  petition  had  been  made  in 
fact  the  subject  of  Judicial  Inquiry  and  afJndicaticD.— Clasry  v. 
£<niA<m  (fi  B  ),  p.  148. 

UOEM8IMO  ACT— A>na.^de  traveller;  onusof  proof.— J>sw<iiVV.(>asI- 
mU  (H.  C),  NOTASOA,  8  I.  L.  T.  A  S.  J.  167;  (Q.  B.)  i».»T7. 

UmTATIONB— [Sae  Statdti  of  LnnTATioRa] 

IjODOEa  FRA1TCBI8E-[SM  Fbakchibk  I.] 

"  LORD  CAMPBEU.'S  ACT"  (fise  PLaasiira,  1, 3). 

I/MB  OF  OOODS    [See  CaBBixs-RuLirAT  ain>  CavaiTRanie  Act.] 

UAOISTRATE— [Ssa  ATTACHicxin- JvsTiCK  or  tbb  Psaoi.] 

BIAIalCE  [5ss  'No  Likl."] 

MAUCIOUB  INJDBZBB  TO  PBOPEBTV  AOT-[<Sa>  HoiM. 
RioTonsLT  Pdluho  Dovni.] 
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HAUdOUB  nUVKT—iatt  Pn«nm(nR.l 

lIAin>AMIT8— C<Sn  Jnmcii  or  m  Pxaci,  t.] 

■■Airei^UOBTBB-[&<  HonciDB.] 

HARRIED  WOMAN -[Sw  Plmidixo,  7— Cabusb,!.] 

■CASTER  Ain>  BERVAMT— (Aa  Smaammt,  L] 

mSDIREOTIOM— [Am  "  No  Lisil,"  1— Right  of  Atfbii.] 

At  the  trial  of  an  action  for  parwnal  Injnrlea  caoaed  hj  the  defendant!' 
oegllKence,  the  defendants'  coansel,  at  the  cloae  of  the  plalDtUTa  caae, 
called  on  the  Jadge  to  nonnilt,  which  the  Judge  declined  to  do;  the 
defendant!  then  went  Into  erldenoe  in  aapport  of  their  defence;  the 
lodge  charged  the  Jnrjr;  bat  the  defendant!'  eoonael  did  not,  atanj 
■nbaeqaent  itage  of  the  trial,  repeat  hU  reqstaltlon  for  a  nonndt,  or 
call  on  the  judge  to  direct  a  verdict  for  the  defendant!,  or  object  to 
the  charge,  the  Conrt  of  Common  Pleaa  having,  on  the  gronnd  of  mii- 
dlrectlon,  act  aalde  the  verdlet  fomid  for  the  plaintiff  :—fe/d(PaUea, 
C.B.,  Fitzgerald  and  Dowie,  BB^  dte.),  that,  having  regard  to  the 
eoorae  of  the  trial,  it  waa  not  competent  to  the  defendant!  to  rely  npon 
misdirection,  even  thongh  the  Jndge  ought  to  have  acceded  to  the 
requMtion  to  nonanlt  at  the  itage  of  the  trial  at  which  It  was  made ; 
and  that  the  order  of  the  Common  Pleas  ehonld  be  revened.— ITA^/an 
V.  Oily  qf  Cort  Steam  Faeiet  Co.  (Ex.  Ch.),  Ir.  B.  8  a  U  tSS.* 

mBREFRESEMTATIOM  -  ISu  Salc  or  CHaniLs,  1  -  Piiadixq,  »,  8.] 

■OBTASB  OF  IsAW-lSf  Boca  Bati,  L] 

MOMBT  HAD  AMD  BEbEIVED-(Aw  Hoan-aao— Omo— 
ArposnoimaaT  Act.] 

■tONE7  PAID— (As  Plkasiho,  t—STaan  or  ljiaTiiTiOHa.J 

MOMBT  LODOED  IM  COURT— CAw  Pjlthio  Moxit  out  or  Coim.] 

MORTOAOOR,  Motlee  to  <)nlt1qr-[<SM  Lavsusd  asd  Tekuit,  e.] 

MDMICIPAI.  CORPORATIOM8  ACT,  I8«0-  [.See  Bokouor  Fms] 

MUMlUlPAXi  niAMCBI8E  -{See  FaaiioHua,  1.] 

MEOUOEMOE  [iSM  Homioide  -  CAjaan,  I— Pusadihb,  1, 1— SiTTna 
ASWB  PLtrAonoa,  3.] 

1 — To  render  an  employer  liable  for  Injury  to  one  in  his  employ,  throogh  the 
negHgenee  of  another  person  also  in  hi*  employ,  it  most  be  shown  that 
the  latter  was  not  merely  a  fellow-workman,  bat  was  placed  In  a 
position  of  snch  authority  as  fairly  to  represent  the  employer  blm- 
aeltt  The  captain  of  a  merchant-ship,  under  his  control  and  manage- 
ment. Is  not  a  mere  fellow-workman  of  the  seamen  on  board,  bomid  to 
obey  him,  bat  la  such  an  agent  or  representative  of  the  owner-  of  the 
Teasel  that  the  latter,  by  whom  he  has  been  appointed,  will  be  liable  for 
an  Injury  to  a  seaman  sustained  by  him  through  the  captain's  negU- 
genoe  daring  the  voyage,  while  the  seaman  Is  aeting  in  obedience  to 
an  order  given  by  the  captain.— Amuay  v.  Qii<nn  (C.  P.),  p.  14t,  where 
Me  argunents  given  as  to  averments  of  plaint  on  wlilch  Monahaa,  C  J- 
rested  his  Jndgment— Ir.  &  8  C.  L.  Sii. 

>— The  plalntUTs  deceased  husband  went,  with  some  eompanlooL  to  the 
duendants' railway  station  to  see  an  intending  passenger  off  by  the 
train,  and  he  crossed  the  rails  (by  a  level  pathway,  oaed  by  the  pnblio 
wltboat  objection  by  the  defendants)  to  the  rear  of  an  ordinary  train 
then  standing  at  the  station;  his  companions,  from  where  tb^  stood, 
conld  sea  an  express  train  approaching  from  the  opposite  direction,  bnt 
he,  from  his  position  behind  the  stationary  train,  could  not  see  it,  and, 
npon  his  attempting  to  re-erou  the  ralla  to  his  companions,  he  was 
killed  by  the  express  train;  the  englnoHlriver  of  ttie  express  admitted 
that  it  was  his  duty  to  whistle  on  appraaehlng  that  station,  and  he  and 
other  servants  of  the  defendants  deposed  that  he  liad  done  so  npon 
that  occasion,  bnt  the  deceased's  companions  deposed  that  they  did  not 
hear  it:  —Held,  that  there  waa  erldenoe  of  negligence  by  toe  defen- 
dants proper  to  be  sabmittod  to  the  Jory.  On  a  plea  of  contrilmtotT 
negligence,  if  the  want  of  circnmspe^lon  on  the  part  of  the  plaintiS 
was  of  such  a  character  that  a  reasonable  man  conld  decide  »  either 
way,  then,  npon  pnot  of  negligenoe  on  the  part  of  the  defendants,  the 
onestlon  of  cootribntoiy  negligence  ought  to  be  snbmltted  to  the  Jniy.— 
SemUe,  per  Mortis,  J.— It  the  negligence  and  want  of  care  on  the  part 
of  the  plaintiff  was  so  glaring  as  to  be  manifestly  the  obvious,  snb- 
Wsntlsl  eanae  of  the  accident,  so  that  no  reasonable  man  eoold  come  to 
any  other  conclnslon  than  thiit  the  plaintiff  had  directly  eontribnted, 
by  his  own  negligence,  to  the  accident,  the  Jadge  may  and  oogbt  to 
withdraw  the  case  from  the  jury,  altboogh  there  be  clear  evidence  of 
negligence  on  the  part  of  the  defendants— rSfonary  v.  XMUn,  WieUoti, 
and  Wt^ord  BaUway  Company  (0.  P.),  Ir.  B.  8  C.  L.  UL 
~  TRIAIi— [&«  UiSDisxcnoH— Right  or  ArpsAL.} 
—  MO  UBEIa"— 1  -  In  an  action  for  libel— pleas  (amongst  others)  "  no 
libel "  and  "  fair  comment  "—the  Judge,  in  his  charge,  Instracted  tile 
Jury  folly  and  accurately  as  to  the  law  of  libel:  and  the  Jury  having 
retired  and  bean  absent  for  some  time,  the  Judge,  npon  their  return. 
In  anawer  to  their  InqnliT,  "What  Is  a  libel  7  tiud  them— "Any  pub- 
lication calculated  to  bring  the  person  reflected  npon  into  contempt  or 
obloquy,  or  to  expose  him  to  obloquy,  hatred,  ridicule,  or  contempt.  Is 
a  libel  In  point  6f  law;  and  I  have  told  you  that,  In  my  opinion,  this 
publication  would  be  defamatory,  provldsd  that  yon  are  of  opinion 
that  it  ^mlied  to  the  pUiatifl:"— Aid,  that  this  did  not  amount  to  a 
direction  In  favour  of  the  plaintiff;  that  It  was  not  misdireetiou  for 
want  of  adding  the  words  "withont  a  lawful  excuse  or  oeeaalon.''— 
Per  Bun,  J.— The  question  of  "libel  or  no  libel,"  as  determinable 
exclnsively  by  the  Jury,  Is  not  the  same  question  as  "What  la  the  legal 
definition  of  sn  actionable  libel?  "—AarniJa- per  Fltsgerald  and  Bain, 
JJ. — that  "privileged  communication"  and  "fair  comment"  may,  m 
Ireland,  be  railed  npon  under  the  plea  of  "  no  libel;"  and  that,  though 
a  plea  of  "privHeged  communication''  la  specially  pleaded,  the  defen- 

*  See  ae.  on  demurrer,  7  Ir.  U  T.  R.  188.— E.  M.  & 

t  See  the  American  decision  of  Union  Pacific  Jtailroad  Co.  v.  Art,  8 1.  L.  T. 
A  a  J.  Ifi7.  And  see  the  recent  English  case  of  Houettt  v.  LanOon  /Heel  <%. 
I.K.10(1.B.«S.— E.N.B. 


daat  Is  Mrtltled  to  have  the  lame  coune  pursued  on  the  plea  of  "no 
libel"  as  If  there  were  no  plea  of  "privileged  communication." — 
Per  Barry,  J.— The  distinction  between  "malice  In  law  "  and  "  malice 
in  fact"  lies  in  the  mode  of  proof. — Dixon  v.  n*anJtt  (7  Ir.  Jar.  O.S. 
239, 384)  observed  upon  and  disapproved  of.-Stannuj  v.  tinlay  (Q.B,), 
Ir.  R.  8  C.  L.  2e4. 
t— Tile  publication  of  a  public  record  (.e.g.,  a  Judgment)  of  a  court  of  Juatle* 
la  not,  per  se,  an  actionable  libel ;  and,  in  an  action  for  publishing  it, 
the  question,  whether  It  was  published  with  "  express  "  malice,  ought, 
under  the  plea  of  "  no  libel,"  to  be  submitted  to  the  jury.  PlevUnff  v. 
IfewUm  (1  H.  L.  C.  363)  applied.  MWally  v.  Oldham  (16  Ir.  C.  L.  B. 
198)  distinguished;  and  (per  Fitzgerald  and  Barry,  JJ.)  questioned. — 
Where  there  are  several  counts  on  the  same  application,  each  with 
different  Innuendos,  snd  to  eadi  count  a  plea  traversing  the  defamatory 
sense  Imputed;  and  the  limnendoa  In  some  of  the  counis  have  not  been 
sustained,  or  are  unsustainable,  a  general  verdict  for  the  plaintiff  can- 
not stand.— Ctoi^nwa  v.  TVode  Aiue.  Co.  (().  B.),  Ir.  B.  8  (X 1..  349. 

MOM-SniT- [Sea  MissiaioTioii.] 

NOTICE  TO  QUIT— [5m  Lasdloxd  axd  Tamrt,  fi,  6,  7— "Lahdloxd 
Ann  Txhaxt  Act,  1870,"  10, 18, 15,  SO,  -Jl.] 

OVnOE— The  defendant  who  had  been  Illegally  elected  for  the  offlee  of 
Surgeon  of  a  County  Iiiflrmary,  entered  into  the  offlee,  and,  thongh 
cautioned,  kept  out  the  plaintllf,  who  had  been  legally  elected:-  SM, 
(1)  that  tho  plaintiff  was  entltied  to  recover  damages  from  the  defen- 
dant for  so  excluding  him  from  the  ofBce :  (!)  that  the  plaintiff,  as  h* 
had  not  actually  discharged  the  duties  of  the  office,  though  he  had 
offered  and  was  ready  to  do  so,  was  not  entitled  to  recover,  as  money 
had  and  received,  the  salary  which  the  defendant  had  received  under 
grand  Jury  prestntment.— Xotrfor  v.  Alton  (Q.  B.),  Ir.  R.  8  C.  L,.  160. 

PARUUIMEMTART    EI.EariON-[&a  Elkctios.] 

PAWMIMO  GOODS  IU<EaAIJ.T-[3ea  GuAXAnxi.] 

PATIMO  MONET  OUT  OF  COURT— [Sea  GASinsHKi  Obsek  &] 

1— The  plaintiff,  by  power  of  attorney,  antborised  a  Ann  to  draw  money 
lodged  in  Court  by  the  defendant,  and,  after  the  dissolution  of  the  firm 
had  been  gazetted,  the  money  was  paid  by  the  Master  to  a  member  of 
the  former  firm,  npon  a  receipt  signed  by  him  In  his  own  name  only, 
and  eartifled  by  the  plalntUTs  attorney  -.—SeU,  that,  under  these  cir- 
comstaneea,  the  money  was  property  paid  oat.— Sieiold  v.  Connolly 
(C.  P.),  Ir.  B.  8  C.  L.  149.* 

S— The  amount  of  the  verdict  and  costs,  lodged  by  the  defendants  to  obtain 
stay  of  execution,  ordered  to  bo  psid  back  to  them  after  the  verdict  had 
been  set  aside  and  a  new  trial  granted.— CoiTroca  v.  Trade  AuxiUary 
Co.  (Con.  Ch.),  NoTAiiDA,  8  I.  L.  T.  A  &  J.  »1-Ir.  R.  8  C.  L.  181. 

PEMAIiTT    [Bee  "Doos  BaonLATiox  Act."] 

PEBJURT— [&e  "  Doos  Rxgdiatioii  Act."] 

Statutable  declaraUon;  e  A  6  Will.  IV,  e.  61,  s.  IS.— &  v.  ffUare  (C.G.B.), 
Notaxsa,  8 1.  L.  T.  *  S  J.  »a 

PETTT  SESSIONS- C&e  Josnox  or  mi  Pcaoi.] 

PUBADINO— [&e    Amnvxirr— AxooimrtATm   Tsavxssx— "Montr 

HAS    AKD     UOirVIS"— "MOWIT  rAH)"— "NO     Lmu."— PXIVILXOXD 

CoMinniioATios— BxHT,  ACTiox  rOB— Snmte  audi  putAoiiias.] 

1— Hie  first  coimt  of  the  summons  and  plaint  averred  that  Robert  Parsooi 
vrasemployed  by  the  defendant,  on  the  terms  that  the  defendant  should 
take  due  and  ordinary  can  not  to  expose  him  to  extraordinary  dangeri 
yet  the  defendant  did  not  take  due  and  ordinary  care  not  to  expoee  the 
said  Parsons  to  axtraocdlnary  danger;  and  throni^  the  nedlgence  of 
the  defendant  in  not  having  a  proper  appaiMos  for  saeundy  lighting 
the  room  of  the  defendant.  In  which  said  Parsons  was  engaged,  said 
Paraons  was  injured,  and  died.  The  second  count  averred  that  ssid 
Parsons  became  servant  to  the  defendant  on  the  terms  that  the  defeik- 
dant  should  provide  proper  materials  and  apparatus  for  lighting  the 
room  in  which  said  Parsons  should  be  engsiged ;  yet  the  defendsnt 
negligently  providad  Improper  materlala,  Jio,  for  lighting  the  room  In 
which  said  Parsons  was  working,  the  dangerous  nature  of  which  Im- 
woper  materials  was  well  knowo  to  the  defendsnt,  and  not  to  the  said 
Paraons;  and  In  consequence  of  such  negligence  said  Pazsuns  was  In- 
jured, and  died :— Zfa(d,  that  both  counts  were  double  and  embarrassing  i 
and  that  they  should  be  emended  by  striking  out  of  both  the  avennenta 
of  negligence,  and  by  striiting  out  of  the  second  the  averment  of  defen- 
dant's knowledge  of  the  dangerous  nature  of  the  materials.- />araonj  v. 
QTOole  (Q.  a),  p.  78. 

S— In  an  action,  onder  Lord  Campbell's  Act,  against  the  defendant  for  having 
by  his  negllgenee  eaased  the  death  of  A.  B.,  the  defendant  pleaded  tha^ 
admitting  the  negligence,  it  was  not  by  reason  thereof  the  said  A.  B. 
was  Injured.  And  also,  a  plea  of  contributory  negligence,  which  con- 
tained an  averment  that,  by  reason  of  his  want  of  ordinary  care,  the 
said  A.  B.  directly  contributed  to  the  misfortune  alleged.  On  motion 
to  set  the  pleas  sside  as  embarrassing  i—Hetd^  that  the  traverse  that  the 
negligence  was  the  cause  of  the  Injuries  should  not  be  sot  aside ;  but 
that  the  plea  of  contributory  negligence  should  bo  amended,  by  substl- 
tuting  Instead  of  the  term  "misfortune,"  the  terms,  "  occurrence  of  the 
Injurice."-  Weelon  v.  Hunt  (C.  P.),  p.  lU. 

S— To  an  action  fbr  bleach  of  covenant  to  pay  a  sum  of  money,  It  is  an  em- 
barrasatng  plea  that  the  defendant  did  not  make  the  covenant  as 
aUeged.    CctuM  r.  DObm  (Con.  Cb.),  p.  llfi. 

4— A  summons  and  plaint  in  ejectment  for  non-payment  of  rent,  directed  to 
"  W.  I>  Campion  and  others,  defendanta,''  averred  that  E.  Stack  held 
the  lands  ss  tenant  to  the  plaintiff,  under  a  contract  of  tenancy.  W. 
L.  Campion  having  .demurred,  on  the  grounds  that  no  contract  of 
tsnanoy  between  him  and  the  plalntiS  was  disclosed,  nur  waa  it  aUeged 
In  terms  that  he  was  a  tenant  In  possession :-  Held,  that  the  writ  waa 
good  In  htw,  and  compiled  with  the  requirements  of  C.  L.  P.  Act,  18U, 
s.  196.— MfMv  ▼'  Arnold,  Ir.  R.  7  C.  L.  fi29,  Motaxda,  8  L  L.  T.  * 
S.  J.  4N ;  .ffaaiM  v.  JTBIaine,  17  Ir.  C.  L.  664,  commented  upon.— Cam- 
pion  V.  OampUm  (C.  P.),  p.  147,  where  the  form  of  plaint  la  given  in  sc- 
teneo—ll.  &  8  C.  L.  iO. 


•See<A7LL.T.B.l»8. 


Digitized  by 


Google 


XXVI 


INDEX— COMMON  LAW  CASES. 


(—On  motion  to  let  Mlde  psragnplu  of  ■  summons  ud  pUlat,  aTening  that 
the  dcfendAnt,  knowing  that  a  hone  wu  nDaound,b7then{niaduleatl7 
'■  concealing  from  the  plaintiff  that  tald  hone  was  nnaound."  and  ra- 
preaentlng  to  blm  that  It  wai  Kond,  indnoed  the  plaintiff,  who  va< 
Ignorant  of  each  nuoandneai,  to  buy  the  hone:— £M<I,  thai  the  words 
"coQcealing  from  the  pUlntifl  that  eald  hone  was  onaouad" 
should  be  strack  ont-fbi^un  t.  Ballon  (Q.  B.),  p.  IM. 

•—A  connt  which  was  nneertatn  as  to  whether  It  was  for  fkvodalant  repn- 
aentatlon  or  for  breach  of  contract  was  set  aside  as  emborraielng:  — 
lUordan  r.  Cooptr  (<l.  K),  Ir.  R.  8  G.  L.  SSO. 

7— ID  an  action  of  ejectment  on  the  title:— ifrf(i,reTer8ing  the  decision  of  the 
Court  of  Exchequer  (7  Ir.  L.  T.  R.  »8)— that  a  married  woman  in  pos- 
session, and,  during  the  absence  of  her  husband  abroad,  cannot  plead 
her  coverture  In  abatement  And  (Whiteside,  C.J.,<«u.)  that  the  Judg- 
ment of  the  Exchequer  Chamber  should  be  that  the  demurrer  to  the 
plea  be  allowed,  and  that  the  plaintiff  reoorer  possession  of  the  land.  - 
Biorian  t.  WaUt  (Ex.  Ch.},  Ir.  R.  8  C.  L.  4. 

'S-^  plaint  in  ejectment  for  non-payment  of  rent  In  which  the  renue  was 
laid  In  the  coonty  of  L.,  allegnd  that  the  defendant  held  the  lands  of 
A.  In  the  county  of  L.  and  the  Unda  of  B.  in  the  county  of  it  under  a 
lease  at  bulk  rent,  and  prayed  Judgment  for  reoovery  of  the  posaesston 
,^'J?!'f^  '•"*•  "  '■  -  •***  not  open  to  a  demurrer.  -  Orof  r.  lawder 
TO.  B.),  Ir.  R.  8  C.  L.  1»8  (see  note  to  Campion  t.  CampAm,  8  Ir.  L.  T. 

9 -The  defendant  signed  a  guarantee  upon  condition,  orally  agreed  to,  that 
11  should  also  sign  as  a  co-surety ;  M.  did  not  sign ;  and  subsoquenOy, 
without  notice  of  the  condition,  the  guarantee  was  signed  by  the 
plahitiff,  who,  harlng  been  obliged,  upon  the  default  of  the  principal 
debtor,  to  pay  the  whole  debt,  sought  to  recover  contribution  from  the 
defendant  on  the  ordinary  count  for  money  paid  to  his  use :  to  which 
uie  defendant  pleaded  "that  no  money  was  paid  by  the  plalntlfl  for 
tto  defendant:— £i!;il  (reversing  the  decision  of  the  Court  of  Common 
Pleas),  that  t|ie  condition  was  a  good  defence  to  the  action,  and 
admissible  undo-  the  traTars&— Airry  r.  Uormeg  (Ex.  Ch.),  Ir.  B.  8 

lO-Mence  relying  on  proTtso  of  exception  to  general  atatuiory  proviiion.— 
Moon  T.  The  Midland  Batlway  Oompanf  (0.  P.),  p.  1«(. 

11— Ejectment  for  non-payment  of  irot;  averment  that  defendant  holds  a* 
tenant  to  the  plaintiff ;  meaning  and  proof  of  aveiToent.— «/«»»  ». 
Arnold  (Ex.),  NoTUisa,  8  L  L.  T.  *  &  J.  «0. 

POOB-BA.TE— 1— The  defeadant  had  been  In  the  habit  for  a  number  of 
years  of  deducting,  from  rent  paid  by  him  to  the  plaintiff,  a  proportion 
of  Poor-rate  calculated  under  s.  74  of  the  1  *  3  Vict  c.  M,  Instead  of 
a.  78  -.—Held,  in  on  action  by  the  landlord  to  recover  back  the  exces^ 
that,  as  both  parties  had  the  means  of  knowing  that  the  deductions 
ought  to  have  been  made  under  s.  711,  and  not  under  s.  74,  the 
deduotions  were  made  ud  allowsd  tbraogh  mistake  of  law,  and  tha 
fi^f C^'^lT'  "'°'*  *"'  "ooror.— Oio»Art»  v.  aCallathan  ((J.  a), 

J  -Exemption  from,  ofbttUding  for  public  purpose*;  town-ball.— Aa^  Board 
QfOuarivuu  v.  Wymu  (Q.  &),  Noraava,  8  Ir.  L.  T.  &  8.  J.,  472. 

POSTPONEBCENT  OP  ORIMINAI.  TBIAX.  -[Bee  AwotnuniMT.] 

PBACTZOE— [jiss  AniOATii— Ajuxdkut— Appui-AnaoHicxirT- 
CuTiOBaju— "CoKiiOH  Law  Prooiocu  AKssoiuirr  Act,  1870  "— 
CoimiroasoB  o»  PBooiBontoa -Cosn— "  Dsbtobs  Am  1872"- 
Knomnn  <»  Tiiix,  8-EuonoK— QAsnaiUE  OuDKa-^JoDoiiairr- 
PATUia  MO»«T  OOT  O*  OODBt  -Smbutt  tOB  Co«Ts-«BTTn<a  Aan>B 
PLBaDWM,  l-Sraoi*L  JUBT— SoiouBT  PBOOBDnBa  OK  Bills  of 
ExcKuioB  AcT-TmB,  CoKnnaTKW  ov-VB>u«-SurjaB  o»  W«r» 
OUT  or  JuusDicnos.] 

nUEOBSSMTS,  OonoiiulvaiMM  ot  In  Ooart  wbare  d»- 
oMed,  p.  18, 

VBESEirmirafT-l-n  is  Olegal  for  the  Grand  Jury  to  present  sums  of 
money  to  the  county  surveyor,  to  be  by  him  employed  In  narins  for 
Z"'!^  Sf!™.'®?  *"  "*"  """•J'  *'  "^  direction-Forms  of  preamtmenU 
by  the  Ormd  Jury,  In  the  respectlTe  ease*  where  no  tesider  has  been 
made  at  the  adloumed  Presentment  Sessions,  and  where  works  con- 
trBcted  for  have  not  bean  executed  within  the  proper  Ume,  or  aceordinc 

^."S,"'?!'.  P"*""™*— *•    <*«  *"■'*   «*Pi«™r»   Preeentmenu 
^vir.  I/.),  p.  iiD. 

1— A  mailclons  iqjnry  having  been  committed  In  a  pariah  containing  two 
police  stations,  H.  served  and  posted,  at  the  nearest  station  only,  a 
nouce  of  her  intention  to  apply  for  compensation,  omitting  to  servo  and 
post  any  formal  notice  of  appUcatlon :  -HeU,  sufflcieut  notice  to  entitle 
her  to  compensation,  under  the  USth  section  of  the  (irand  Jury  Act.— 
In  re  Herbert,  Pretentmmt  (Ir.  Rep.  3  C.  U  «««), not  followed -/»  re 
BalTe  Pretentment  (Clr.  C),  p.  176.» 

•— The  Onnd  Jury  bava  no  Jurisdiction  to  present  for  a  Chaplain  to  tba 
'J^^  ""™yT-— *• "  A*<»  "flpwonr  Pretentment,  ex  parte  Q^rt* 

4— The  Grand  July  have  no  JorMietidn  to  present  sammarily  for  the  coat  of 
repairing  the  eonrt-bonsa.  A  presentment  for  the  repair  of  the  court- 
house M  W.  bad  bean  read  and  approved  of  by  ttaa  Grand  Jury,  and  a 
plusad  spedflcatton  pi«p«:adtor  tba  work,  bat  tba  presentment  was 
"c???.-*'^*''*  .•?''"*""'  Presentment  Btitiome:-Seld,  that  the 
mceaedlng  Grand  Jury  was  not  antborlxad  by  the  «»th  section  of  the 
Grand  Jury  Act  to  pass  the  presentment— iie  lAt  KldkM  Com-t-Hoiue 
(vir.  (a),  p.  Sw7. 


^-  *•-';  '*  ^Sif^*  Prdentment  also  reported  a  b.  L.  T.  A  S.  J.  406- 
hK^N  R*         '^  *  lb.  401,  and  sea  di^^t*am:  PreJ^^,  Vk 


6— The  words  'other  work  belonging  to  any  parson"  In  tiie llith neUni 
of  the  Grand  Jury  Act  are  fftudem  generii  with  those  preoedlaittisaL 
and,  therefore,  the  Grand  Jury  has  no  Jurisdiction  to  prMenttw eS 
pensatlon  for  the  malldons  destruction  of  vescments  and  other  Chairii 
property.- /•  rs  Bee.  U.  ColUer  (Clr.  C.),  p.  M8.  ^^ 

8— Coroner's  Inquest;  death  of  inmate  of  wotkhonse;  fee  to  medical  officer - 
Anon.  (Clr.  C),  NoTAitDi,  II.  L.  T.  *  S.  J.  876. 

7— Connty  printing;  lowest  tender;  discretion  of  Grand  Jnrr  ss  to  seesB. 
tanec— Afloa.  (Clr.  C),  NoxiKDA,  8  L  L.  T.  *  S.  J.  878. 

8— Maintenance  of  lunatic  aiylum.- iis  Lbneridt  Prettntmentt  lOi  CI 
NoTAKSA,  8  I.  L.  T.  «  S.  J.  54£.  *         '■ 

8  -Coroner's  Inquest  'ca  for;  death  in  hnntlng-8eld— its  TaHamort  IVnatf. 

men<»,  ex  parte  Ooainf  ((Mr.  C),  Notaitda,  8 1.  L.  T.  A  9l  J.  Mi. 
10  -Agrarian  crime;  Peace  Preaerratlon  Act  1870,  s.  >9;  amount  of  com- 

Sinsatlon;  alteration  of  area;  costs.- BSmii  v.  WMle/ord  (Cir  C) 
0TAJ(Di,8I.L.T.  AS.J.  874.  '' 

U— (^>sts  incurred  by  governor  of  gaol  in  defending  action  at  suit  of  prisoner' 
malidotts  lq|nry  to  growing  met.— Be  Oouth  TIfferart  ftaenlmeeU 
(Clr.  C),  p.  194,  «. 

PBZVII.EOED  COMMDNICATIOH- [&«  "Mo  Lmu,"  1.] 

In  an  action  for  writing  to  tba  editor  of  a  public  newspaper  a  letter  Im- 
puting to  the  plaintiff  untruthfulness.  Inability  to  discbsrge  bu  debu, 
and  conduct  otherwise  discreditable  to  bia  position  as  a  poor  1st  gmr- 
dian,  the  defendant  pleaded  that  being  madioal  officer  of  a  dlspeawy 
in  the  poor  law  union  of  which  the  plaintiff  was  a  guardisD.  sod 
having.  In  punoance  of  his  official  dutlea,  caused  the  seiiue  of  lu- 
sound  mtat  and  the  prosecution  of  a  person  by  whom  tt  had  been 
axpoaed  for  sale,  he  Incurred  costs  In  defending  an  action  bnaglil 
against  him  for  having  insututed  the  prosecution,  and  that,  at  a  me«t- 
Ing  of  the  board  of  guardians,  subsequently  bald,  tba  idalntiff,  koowiag 
that  the  proceedings  would  be  reported,  and  for  the  panose  of  hsvliig 
his  statements  published  In  a  newspaper  circalating  u  the  diitTUt, 
stated  that  the  defendant  had  acted  wrongly  and  improperly  vBb 
reference  to  the  seizure  of  the  meat  and  in  the  proweutloo,  lad 
riiould  have  compromised  the  action  which  followed,  and  that  his  coals 
therein  ouvht  not  to  be  paid  by  the  luardius ;  that  these  ■tatemesta 
of  tha  pUintlff  were  afterwards  published  in  the  newspaper,  and  that, 
in  order  to  prevent  credit  babig  given  thereto  by  tha  puUlhsadli 
sdf-dafenee,  the  defendant  wrote  to  the  editor  of  the  newspaper  the 
■liegad  libel,  bond  JIde  believlBg  tha  asme  to  ba  tme,  and  witbMt 
malice: — jSeid,  on  demurrer,  that  the  pleA  failed  to  diow  tlut  the 
alleged  libel  was  a  privileged  ciimmunication.— (TAmivAiw  v.  Bumf, 
I.K.6C.L.  124,  commented  on  anddlstlngaLdied.— iftu^irv.AiiJcii 
(Ex.),  NoTAKDi,  8 1.  L  T.  A  S.  J.  Ml— Ir.  R.  8  C.  L.  187. 

QCASX  TAH.— [&K  Devisb,  8.] 

RACE— [3ss  Hosaa-BAOB.] 

BAILWAT— [/8e«  Cabbibb— Nisuaxiicx,  9  —  Sailitat  abs  Cabal 
Tbario  Act,  ISSi.] 

"aAILWAT  AND  CANAI.  TKAFFIO  ACT,  UM'-l-lnsa 

action  for  loss  of  and  injury  to  goods,  booked  at  *' through"  rates; for 
conveyance  by  land  and  by  tea,  the  railway  company  with  whom  the 
contract  was  made  pleaded  conditions  In  the  contract  exempthig  diem 
from  llablHty — llrstly,  where  tha  loss  and  Injury  oocnrred  wltfle 
shipping,  during  tlie  voyage,  or  the  landing;  and  secondly,  when  It 
ocenrrad  through  the  dentult  of  the  maatsr  and  craw  of  the  veuel  by 
whieb  the  goods  had  betn  conveyed  during  a  part  of  the  trsnslt.  I'poi 
demnrrar  to  the  plaas:— ifeiii,  that  tba  conditions  were  null  snd  tiM 
onder  tba  7th  section  of  the  17  A 18  Vict.,  c  81,  aa  limiting  the  lisbiliiy 
of  the  defendants  for  the  default  of  them  or  tbalr  servants,  no  Ciets 
appearing  on  the  pleadings  to  show  that  the  conditions  wen  "Just and 
reasonable,  wiihm  the  concluding  proviso  of  tha  saciion.''— Jf«n  v. 
tite  Midland  BaOm^  Co.  (G.P.),  p.  IM^  wharo  the  argonsnu  sad 
Judgment  aro  reported  in  exiento—li.  B.  8  C.  L.  881. 
1-^  railway  company  may,  by  special  contract  signed  as  required  by  sec  7 
of  the  Railway  and  Canal  Traffic  Act  1864,  Umit  thdr  lisbilltj  lor 
tbetr  own  neglect  or  default  and  this  limitation  la  subject  to  bat  one 
reatrlctiao,  that  it  be  adjudged  to  be  Just  and  reasonable.  The  princi- 
ple dedudble  from  the  authorities  is,  that  a  contract  of  this  nstait 
primAfiKie  unjust  and  unreasonable,  becomea  Just  and  reaaonabla  if  as 
alternative  Is  left  to  the  party  forwarding  or  delivaiing  thegoodito 
enter  into  a  contract  which  Is  just  and  reasonable.  A  railway  company 
had  two  rates  for  the  carriage  of  good»— one,  the  ordinary  or  Ugber 
rata,  when  they  ondertook  tlie  ordinary  liability  of  the  carrier ;  die 
other,  a  reduced  rate,  when  the  sender  relieved  thean  of  all  UabiOly 
from  loss,  or  dsmage,  or  delay,  except  upon  praof  that  such  lost,  or 
damage,  or  delay,  arose  from  wilful  misconduct  on  the  part  of  tbdr 
serranta:  -ifeiif,  tha  higher  nte  not  being  shown  to  be  prohibitive  or 
excesaiva,  that  the  alternative  afforded  to  the  public  was  just  and 
ressonable,  and,  therefore,  that  a  contract  founded  upon  the  latter 
branch  of  It  was  ■nM.—GaHlathtr  v.  Ot.  W.  BaUmay  Co.  (Ex.),  Ir-R.ll 
G>  Id.  826l 

RECITAI.  IN  'DEED— {See  Ejictkxbt  ok  Titlb.] 
RENT,  action  for— C5ss  Statdtb  or  Luutahoxs.] 
1— To  an  action  of  covenant  for  rent  which  accrued  due  stnoe  !8th  Angnat, 
18S0,  it  is  no  bar  that  the  lessor  continued  In  posMSaion  of  part  or  the 
demised  premises  sgalnst  the  will  of  the  lessee-    The  Judgment  o(  ibe 
Exchequer  Chamber  lu  Mereer  v.  fftteiUi/  (1«  Ir.  C.  L.  K.  298, 297,  a.) 
followed.— .HmmMdi  v.  Parrell  (C.  P.),  Ir.  R.  8  C.  L.  1. 
S— In  an  action  by  a  landlord  for  rent  the  tenant  pleaded.  In  snbstanoe,  that, 
through  the  landlord's  neglect  and  default,  the  house  and  prsmisee 
which  fbrmad  the  subject  of  the  letting  bad  becoana  unlit  tot  taabltsr 
tioo,  in  oonaequenea  of  dofecta  which  the  tenant  was  not  baud  to 
rectify,  and  that  the  landlord  having  refused  to  reamady  tbeae  defects, 
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vhm  required  to  do  ao,  the  defendant  (the  tenant)  quitted  ud  gare 
np  to  the  landlord  poweMlon  of  the  houae  and  premliea  before  any  of 
the  rent  claimed  had  accmad:— ifaid,  on  demnner,  a  bad  plea.— Ai«ai> 
T.  Tempi*  (U  M.  A.  W.  (M),  and  Bwrt  r.  Windmr  (11  M.  *  W.  «8), 
followed  and  anirored  aL—Mitmg  T.  iTace  (Kz.),  Ir.  R.  8  C.  U  8S6. 

BEMT,  D«dnotl«m  of  Ck>aittT'«eM  Crom-CAe  "Lahdlobd  ahd 
TXKAUT  AOT,  187U,"  S,  no 

BENT,  Dednotion  of  BeaiMraiit  Xroni— [5m  aiAnrrc  of 

LiarrATioiie,  1.] 

BEMT,  dedaotMni  of  poor«*t«  firom-CAe  Poos-Bati,  l] 

',  dIatreM  for— A  dlatreaa  by  a  landlord  for  rent  la  nnlaYf  ol.  If  the 

Sartlcolara  in  writing  of  the  remt  demanded  Include  rent  which  became 
ue  mora  than  one  year  before  the  making  of  the  dlatreaa.— ZVocay  t. 
Brmnan  (Ex.),  Ir.  a  8  0.  L.  ««?.• 

BEMITTAI.  OF  ACTION  TO  INFBBIOB  OOUBT-CAa  CoK- 
KO>  liAW  Faoosscaa  Kxtsouixt  Act,  1870.] 

BEPBESENTATIOM  OF  THE  PBOPUE  ACT-[5m  Fsas- 
oaiaa,  1.] 

BEflCilBSION  OF  CONTRACT  -  [5m  Cohtuct,  3— Biuucn  ov  Cov- 
T«ACT— Rnin;  AOnoK  roa,  >.] 

BEPAIB,  OOVMiaat  to— [SMDAifAoas.] 

BIG0T  OF  APPBAIi-[Am  Appuo.] 

In  ejectment  a  rerdict  waa  directed  for  the  plaintiff,  which  the  defendant 
obtained  acoDdltlonal  order  to  aetaidda  (ormladlrection;  andtheCoutt 
of  Common  Pleaa,  being  of  opinion  that  the  plaintiff 'a  title  had  been 
determined  after  the  commencemeatof  the  acttmi  and  defence  and  befbra 
the  trial,  onanlmonaly  made  an  order  that  the  conditional  order  ahould 
be  dlacharged,  that  the  verdict  ahoold  atand,  that  the  plaintiff  ahonld 
have  judgment  for  hla  coats,  and  that  no  habert  ahonld  iaaue :  —Hetd 
(Pallea,  C.B.,  Fitzgerald  and  Dowae,  BB,  <Uw.),  that,  upon  the  true 
comatmctlon  of  a  U.  of  the  C.  L.  P.  Act,  1858,  the  plaintiff  waa  not  a 
party  "decided  againat,"  and  that,  therefore,  he  could  not  ameal 
agalnat  that  order;  although  the  Gout  by  the  order  Itaelf  gan  iilm 
leave  to  iovk—TMn  t.  CUary  (Ex.  (X),  Ir.  B.  8  (X  L.  368. 

BIOT— [5m  HOUSt,  UOTOUSLT  FOLLISa  DOWK.] 

BAZiABT,  apporUonmoBt  <4  p.  86. 
BALE  OF  CHATTEUt-{&c  ConuoT,  1,  2.] 

1— Mlarepreaentattott  of  ownership  of  gooda  aold;  tnie  owner  rwlatmtaig; 
recovery  of  price  from  vendor. — Tk!mf»m  r.  OomMa  (Clr.  C), 
KoiAXSA,  8  1. 1,.  T.  A  S.  J.  too. 

3— Piano  hired  on  "three  yean'  ayatem;"  abaolnte  sale,  at  auction,  by 
hirer,  before  payment  of  laat  inatalment  due  for  hire;  trover.— <>wMr 
*  Co.  T.  JTorton  (M.  a),  NoTAaoA,  8 1.  JU  T.  *  S.  J.  «0a, 

OF  XaAMDO— {5w  CoimaoT,  4— Davxai,  a— Sxiomoa.] 

BAXiE,  ConiUtlona  af-[5M  Dxvct,  8.] 

8EOBECT  OF  BAU.OT,  VIOlaUon  0(  p.  88. 

SEOBET   DUFOSinOM   OF  DEAD  BOOT  OF   OHXIA- 

On  an  Indictment  for  eluleamiuing  to  ooncaal  the  birth  of  a  child  "by  a 
aecret  dlqxaitlon  of  the  dead  body  of  the  aald  efaUd,"  the  evidence  for 
the  proaacutlon  having  failed  to  prove  the  death  of  the  child,  the  con- 
vlctbm  was  qnaahed.— ]%<  Qm»  v.  BtU  (a  C.  R.),  Ir.  R.  8  a  U  M3.t 

BECUUirV  FOB  COSTS— 1— The  .Court  refaaed  to  order  that  an 
eiecntioD-ereditor,  named  aa  defendant  in  an  Interpleader  lasue,  ahonU 
give  aeeurlty  for  coata. — OrtAam  v.  Covana^h  (Con.  Ch.),  p.  8. 

S — ^Motion,  to  oompel  a  plalntlfl  resident  In  England  to  give  seenrlty  for 
coats,  granted,  notwithstanding  the  paaalng  of  the  Jndgmenta  Exten- 
alon  Act,  ie6S.—Baelmm  v.  jMlretM,  U  &.  »  t^.  B.  130,  not  followed.— 
Tlumat  V.  Cat  (Con.  Ch.),  p;  M. 

S— In  a  rephr  to  a  preliminary  notioe  by  the  defendant,  requiring  the 
plaintitr  to  give  secmtty  for  coats,  Um  plalntlfl,  on  January  14,  served 
notice  conaenting  to  give  aeeulty,  and  to  atay  prooeadlngs  until  aecurity 
given,  upon  being  furnished  with  an  atBdavit  of  merita  The  defen- 
dant fllM  a  defenee  on  January  18,  without  prejudice  to  hla  right  to 
get  security.  On  January  17  ha  furnished  the  sffldavit  of  merits;  and, 
aecurity  not  behig  given,  on  January  10  served  notice  of  motion  v— 
ibM,  that  by  filing  a  defanee  bef on  the  aervlee  of  notlee  of  motion, 
the  defendant  nad  waived  his  right  to  obtain  aeeurlty  for  coats,  in  the 
abMnee  of  qtedal  cireamataneea wltUn  U  Q,  O.,  1864;  and  that  the 


*  In  Bfme  on  BOb  iifSale,  2nd  Ed.,  M,  a  eaae  of  Am*  v.  AIHiu  Is  men- 
tioned sa  being  then  tubJuJice,  in  which  the  above  question  aroae.  The  reault 
of  that  caae  may  here  be  acated.  The  action  waa  brought  by  the  plaintiff 
for  recovery  of  damagea  for  an  Illegal  dlatreaa  made  on  certain  lands  in  the 
county  of  lumsghaa,  of  which  hs  was  tenant.  The  plaintIS  fell  Into  arrears 
of  rent,  and  hlalandlurd,  the  defendant,  aeUed  for  ti.e  full  amount,  two  and 
•-half  yeara^  and  aa  the  plaintiff  w.ia  advised  this  diatreas  was  Illegal,  it  being 
made  for  more  than  a  year's  rent,  the  dlatreaa  was  replevined  and  an  action  waa 
bnmght  for  damagea.  The  queatlon  came  before  the  Court  of  Common  Pleaa, 
and  was  srgued  on  a  demuner  taken  to  the  plea  of  the  landlord  by  whkh  the 
latter  justifled  the  sdcore.  No  Judgment  was  pronounced  by  the  Court,  but 
meanwhile  the  parties  entered  into  a  consent  whereby  It  waa  agreed  that  the 
plaintiff  should  give  up  posaeaalon  of  the  fitrm  to  the  defendant  on  or  before 
the  1st  of  March,  1889,  the  landlord  agreeing  to  forego  £100  of  the  rent,  and 
to  take  the  bond  of  the  tenant  for  £100,  which  waa  the  residue  of  the  rent 
tbeodne.— E.M.B. 

t  See  ac  >  Ir.  L.  T.  B.  11^  wbera  the  arguments,  and  Interloentoiy  tUcM,  an 
glveai  fe  txtmio. 


plaintiffs  hsvlng  eonseotad  to  give  asenrtty  on  being  ftonlshed  with  an 
affidavit  of  merits,  which  was  not  f umlBhed  until  after  defence  Hied, 
did  not  conatitute  a  special  drcninatance  within  the  0.  O.—S^ide  v. 
OratHftr  (<).  B.),  p.  68,  where  the  facts  are  given  folly,  and  the  judg- 
ment la  reported  «•  exieiuo — Ir.  B.  8  C.  L.  113. 

4— Motion,  to  compel  a  phdntlff  reaident  in  England  to  give  security  for 
coats,  refused,  it  not  appparing  that  there  were  any  drcumstancea  to 
render  the  giving  of  aecurity  neceaaary  notwithstanding  tlie  paaslng  of 
the  Judgments  Extenaion  Act  (1868).— Auhint  v.  Aitdrma,  !,.£.« 
Q.B.  118,  followed.— H^As  v.  Carroll  ((}.  &),  p.  (8,  whan  the  argument 
and  interlocutory  dicta  are  given— Ir.  K.  8  C.  L.  298. 

6 — notion,  to  compel  a  plaintiff  reaident  in  England  to  give  aeeurlty  for 
casta,  refhsed,  aa  no  apedal  drcumstanoea  were  shown  to  Induce  the 
Ckinrt,  In  Ita  diacretlon,  to  grant  the  order. — IfMta  sad  Sort  v.  CatnS, 
8  Ir.  L.  T.  R.  63  foUowed.— Ctolanun  v.  roflo  (Q.  B.),  p.  88. 

t—A  defendant,  notwlthataadtng  the  passing  of  the  Jndgmenta  Extenaion 
Act)  1888,  la  entitled  to  obtain  an  order  to  compel  a  plaintiff,  resident 
la  England,  to  give  security  for  coata,  upon  an  affidavit  ahowing  that 
the  dntendant  haa  a  good  defence  to  the  action  on  the  merlta.  Whilt 
and  Sort  v.  OamO,  8  Ir.  L.  T.  B.  63.  lUulmrn  v.  .^tufraaw  L.  R.  9, 
Q.  B.  180,  not  followed.— Oar/ta  v.  Cn^ter  (C.  P.),  p.  96,  where  the  argu- 
ments and  interlocntory  dtcia  are  given  fully — Ir.  R.  8  C  L.  318. 

7— A  plaintiff,  resident  out  of  the  United  Kingdom,  will  be  ordsrad  to  give 
security  for  casta,  notwlthatandlng  that  he  haa  property  within  the 
Jurladlctlon  adequate  to  enable  the  coats  of  the  action  to  be  realised.  — 
Oaynor  v.  aurt  (Con.  Ch.),  p.  118.* 

8— In  conaeqnenoe  of  the  Jndgmenta  Extenalan  Act,  1888,  a  plaintiff  resident 
in  England  win  not  be  required,  by  this  Court,  to  give  secniity  for 
oosM,  unless  apedal  drcumstancea  be  shown  to  iodnee  the  Court,  in  its 
diacretlon,  to  order  otherwlae,— ITMte  and  Bart  v.  OamU,  8  Ir.  L.  T.  B. 
63,  followed.  Claris  v.  Oroter,  8 1.  L.  T.  R.  96 ;  Hunt  v.  Smi/tli,  lb.  Mi, 
dlaapproved.— fort  v.  tTioufhltn  ((^  B.),  p.  101,  where  argumeuta  and 
Interlocntory  dleid  are  given  in  txtenao, — ir.  R.  8  C.  L.  647. 

9— A  defendant,  notwithstanding  the  paaalng  of  the  Jndgmenta  Extension  Act, 
1868,  la  entitled  to  obtain  an  order  to  .atay  proceedings  In  an  action 
brought  by  a  plaintiff  living  in  England,  until  aecurity  for  coata  haa 
been  given,  whaire  a  aatiafaotory  affidavit  la  made  that  the  defendant 
has  a  defence  upon  the  merits.  Clarte  v.  Oroter,  8  Ir.  L.T.  B.  96,  fol- 
lowed. WkHe  V.  C^orroB,  IbL  63,  not  fbUowed— (?*«Mmaia  v.  CampitU 
(0.  P.),  p.  108. 

10— (a)  When  a  plaintli^  served  with  a  prslinrinsry  notioe  requiring  him  to 
give  aeeurlty  for  costa,  alleging  that  he  realdea  out  of  the  jurlsdlcUoii, 
does  aot  contradict  that  statement,  and  his  resldenee  is  so  described  In 
the  summons  and  plaint.  It  Is  not  neceaaary  to  atate  that  he  so  resides, 
In  an  sffldavit  to  ground  a  motion  for  sacnitty  for  costs.  (6)  A  defhn- 
dant,  notwlthatandlng  the  paaaiog  of  tba  Jodgmenta  Extenaion  Act, 
1868,  la  entitled  to  obtain  an  ordarto  stay  proceedlnga  in  an  action 
brought  by  a  plaintiff,  reddeot  in  Vales,  nittll  aecurity  fbr  coata  haa 
been  given,  whore  a  aaiUatactorv  affidavit  is  made  disclosing  that  th« 
defennant  has  a  deftece  upon  the  merits.  Clartt  v.  Onttr,  8  Ir.  L.  T. 
B. 96, approved.  *rM<av.aBmi<l,8Ir.IkT.B.<3;  Aaatvrwv.iUidraiaa, 
L.  B.  8  (^  B.  118,  disapproved.— in«K  v.  SmftA  (Ex.),  p.  103,  when  tha 
argnmenta  and  interloeutory  dicta  an  nported  In  «r(ai»»— aa  ant 
n«m.  Oorntr  v.  ImUt  (reported  merely  on  the  point  marked  6),  Ir.  B.  8 
C.L.604. 

-11— Affidavit  of  merita,  what  anffldanc.— (^to<i;ii«aa  v.  aOorman  (Con.  Oh.), 
Mfnama,  8  I.  Ij.  T.  *  S.  J.  179. 

U— After  dsfbnce  Med;  apedal  cireunutancaa.— Oa<a*  t.  OaroAsr  (Con.  Ch.), 
NoTAjtDA,  8  L  L.  T.  A  ;l.  J.  64. 

U— After  extension  of  time  to  plead. -Oa<w  v.  OtOutn  (Ex.),  NouaDi,8 
I.  L.T.  A  8.  J.  64. 

SEBVICE  OF  WBIT  OOT  OF  JUBUIIKTIION— {5m  Jusamn, 
SiTTna  Asn>c  1.] 

1— The  Onrts  of  Common  Law  have  jurisdiction  to  order  that  servlee  of  a 
writ  of  summons  and  plaint  by  serving  the  defendant  in  peraoii,  out  of 
the  Jurisdiction,  shall  be  deemed  good  serrice.- Aaidr  v.  JHxon,  Ir.  B.  6 
G.  L  16,  dlscuaaed  and  (chii.,  Fitzgerald  and  Barry,  JJ.)  followed.— 
Boeda  and  Ooodman  v.  P^fon  ((J.  B.),  p.  18. 

1— llie  defendant  executed  hi  London,  when  ha  lealded,  a  charter  partv, 
whereby  he  contracted  with  the  plalntiflt  that  his  dilp  Havre  ahould 
procaed  to  Bantander,  load  then  800  toaa  of  floor,  and  deliver  the  cargo 
of  800  tona  to  the  gaintlffa  in  Dnblln ;  and  he  transmitted  the  charter 
party  to  the  plalntUIs  In  Dublin,  with  a  request  that  they  would  algn  It, 
whleh  they  did,  and  returned  it  to  him  perfected.  The  ahip  waa  cap- 
able of  loading  101  tona  only,  which  wen  delivered  to  the  plalntlffa  In 
Dublin,  where  ther  paid  the  freight  to  the  defcudant'a  agent :  JSM,  that 
the  bi«ach  In  not  loadtaig  300  tone  in  Santander  and  delivering  them  in 
Dublin  waa  a  [forWm  ofaTl  cauae  of  action  arising  in  Inland  (ntsgerald, 
J.,  dfu.):  that  a  cause  of  action  aroae  hi  Ireland  for  fklaely  warrantfaig 
that  the  ship  waa  capable  of  carrying  300  tona  from  Santander  to  DubUn . 
for  fraudulently  and  falaely  repreaenttng  that  ahe  waa  capable  of  doing 
ao:  for  negligence  hi  not  procuring  a  veaael  anffidently  large  for  that 
porpoae.  Ptr  ntagnald,  J.— "Canaa  of  action"  meana  the  act  or 
omlaAon  conatltttting  the  violation  of  dnty  complained  of,  and  not  any 
part  of  the  whole  canae  of  actlon.f- Jfoctan  and  5m  v.  BUtt  (<l  B.), 
NOTAXDA,  8  L  L.  T.  and  S.  J.  88— Ir.  a  8  C  L.  16L 

t— SubaUtution  of  aervioe  by  regiatered  letter.  -  Airrett  v.  IfXelglil  (C.  P.), 
.SOTAVDS,  8  L  L,  T.  «  S.  J.  84;  (().  B.)  <6. 

4— Subatltutlon  of  aervlee  by  regiatered  letter.— JTsfly  v.  Jfojon  (Q.  B.),  Ko- 
TAXDA,  8  L  L.  T.  A  S.  J.  471. 

SETTIMO  A8EDE  JUDOHENT— [5m  jDDOHxn,  Sanuro  asioi.J 

•See  Bmilf  v.  IVW  London  BanUng  AMOCioMon,  8 1.  L.  T.  *  a  J.  11&— 
B.N.A 

t  See  ill  rs  jr.,  a  Mtanled  AijtidlaMon  per  Lawaon,  J.,  as  nported  8  Ir. 
L.  T.  K.  (4,  n.-K.  M.  B. 
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INDEX— COMMON  LAW  CASES. 


CBTmO  AamB  PZJBASIHCW-Cjm  Puadim.] 
1— Plaint  Mrred  on  the  Slit  Angmt  ud  filed  on  the  Mth  October;  metioa 
on  the  8rd  Korember  to  aet  It  uide  for  lrregnlartt7  held  to  be  "within  a 
reaionable  time"  within  the  179th  Oenenl  Order,  18M;  and  that  the 
filing  of  the  writ  was  not  a  "fireah  itep"  within  the  meaning  of  that 
Order.— <MB  t.  Prior  (C.  P.),  Ir.  R  8  0.  L.  478. 

f  — A  plea  of  contribntorjr  negligence  arerred  that  the  plaintiff,  by  hi*  own 
negUgenee,  w  (kr  contributed  to  the  miiiforttmt  complained  of,  that 
bnt  tor  sndi  negligence  the  uid  mitfortvnt  would  not  hare  happened, 
Ac  :—Seld,  that  oie  tenn  "  mUfortiuu  "  wa*  not  amblgnoua,  and  that 
the  plea  was  not  embarrawlsg.-aniM  t.  ItAulm  (C.  P.),  Ir.  R.  8  C.  L. 

S— To  the  ordinarx  (ndaMfciliu  eomita  for  work,  Ao.,  done  bran  architect,  the 
defendant  pleaded,  amongst  other  pleai,  that  the  plan*  were  to  be  fit 
for  a  •pedal  pnrpoae,  yet  that  they  were  negligently  done,  and  of  no 
ralnai-Alii,  double.— IT'Ckiriiy  r.  WiOtanu  (Ea.),  Ir.  B.  8  C.  L.  177. 

4 — A  eonnt  which  found*  the  plalntUT*  claim  npon  an  ezpresa  contiaet,  and 
al*o  upon  a  contract  implied  by  law  la  double,  and  therefore  embar- 
nmlng.—Wardrcp  r.  DiMIn  DUimtrr  Ompaitf  (,0.  P.),  Ir.  R.  8  a  L. 

S96a 

(—A  eonnt  which  complained  that  the  defendant  obatmeted  and  prevented 
the  plaintiff  in  the  remoral  of  certain  gonda  of  the  plalntUf,  aet  aalde 
aa  embarraaalng.— ZaUy  v.  ITMaa  (Ex.),  Ir.  B.  8  C.  L.  <M. 

■PECIAIi  J1IRT,  oertllleate  tor ;  delay  In  applleatiOB.— Cbo(*  «.  MertHtk 
(Clr.  C.),  NOTAXDA,  8  I.  L.  T.  A  S.  J.  44». 

BPOKTINa  DOOB,  QoalUUMttloa  to  fe«*P-{«M  Jomci  or  roa 

PlAOX,  8.] 

BTAXEBOLDBIl  -  [A*  Eoan-Rnoa.] 

■TAMP  ON  NOnOE  TO  QTItT— DSm  "Laksloid  an>  Tntaar 
Act,  1870,"  8,  »1.] 

STATUTE  OF  gBAPPB    [Jw  ComBaar,  1.] 

CTATDTE  OF  UIOTATIONS— 1— Thepl«lntltr,a*nb-teBaBt— <|/to- 
aetlon  brought  br  the  meane-landlord  agalnat  him  for  hi*  own  ren^— 
TOlnntarlly  paid  m  18M  to  the  head-landlord  a  mie  of  head-rent  then 
dne  by  the  defendant,  the  meane-landlord ;  in  1 867  he  aooght  to  deduct 
the  mm  *o  paid  from  the  rent  payable  by  him  to  the  defendant,  who 
ref  u*ed  to  allow  the  deduction,  and.  In  a  aeoond  actloa  for  rent  brtinght 
by  Um,  aoeoeeafully  lealated  the  effort  of  the  preaent  plaintiff  to  rely 
iqKN)  that  payment  either  as  a  set-off  or  as  payment;  snbaeiinently. 
In  1888. the  defendant  claimed  and  obtained  from  the  headlandlinra 
credit  for  that  gale  of  head-rent: — AM,  In  an  aetlon  bnnsht  In  1878, 
(1)  that  the  plainUff  waa  entitled  to  reoorer  the  anm  ao  paid  aa  money 
pMd  Ibr  the  defendant  at  hla  leqoeat;  (3)  that  the  oanae  of  action 
accrued,  not  in  1868  at  the  time  o(  the  payment,  but  tn  1868  at  the 
time  of  the  adoption  of  it  by  the  defendant,  and,  therefore,  was  not 
barred  by  the  Statute  of  Umltattooa  Ptr  Fitzseiald,  J.— It  may  be 
that  a  tenant,  who  Is  aothorlsed  by  a  ai  of  the  landlord  and  Teoant 
Act,  1880  (18  A  M  Viet.  &  IM),  to  pay  the  haad-nnt  to  the  head- 
landlord  and  to  dedaetU  when  paying  hla  rent  to  hla  Immediate  land- 

•  Seeae^  •  Ir.  L.  T.  R.  8,  where  the  aoMs  eUtd  are  referred  to,  and  the  argn- 
ment  diatlngnlahing  WuUm  j.  BmU,  8 1.  L.  T.  a  lU,  U  glTtn. 


lord,  may  maintain  an  acHoa  for  ita  lecutaij  If  the  dednetba  is 
refused.— .Meonui  t.  ifAXiuy  (C).  B.),  Ir.  B.  8  C.  L.  M8.' 
S— Prior  to  18M  a  atresm  waa  oonveyei  by  the  deibndanta  nndv  and  aeroas 
their  canal  through  two  wooden  tnnnela,  for  which,  tai  ISas,  tliey 
snbstltuted  metal  tunnel*  of  less  eapadty ;  in  oonasqnenee  of  which, 
after  heary  rains,  the  stream.  In  1878,  flooded  the  plalntiir^  lands 
adjacent  to  the  canal:— ffdd,  that  the  snbstltntlon  of  the  smaller  for 
the  larger  tunnels  was  in  its  inception  an  Innocent  act  without  either 
luftirla  or  ifainiiwM,  and  only  became  tortloas  npesi  the  anbaeipient 
flooding,  and  that  the  Statute  of  LImltattona  be^n  to  run  from  the  time 
of  the  flooding  In  1878.  -  ITAftrAouja  t.  Ftllomt  (10  0.  P.  N.  &  76i) 
followed.— iJsMry  t.  Orand  Ctmal  Co.  (C.  P.),  Ir.  B.  8  C.  U  (XL 

■UBBTri'DTlON  OF  BEBVICB— C5m  Sibviob  or  Wbr  on  or 
JOBianioTiov.J 

■UMHABT  JXIBISDICmON— C5sa  Jmnoa  or  Tax  Puca,  S,  *,  4, 7.] 

BUHMART    PaOOEDURB    ON    BEUJI    OF   EZCKAIf  OE 

AOT. 


I— liSSTe  to  defesidi  affldaTlt  in  reply  ahowing  matter  of  rqiUeatioB. — E 

T.  WhUt  (Con.  Cb.},  NoiAni,  8  I.  L.  T.  *  S.  J.  M. 
3— Motion,  on  noUee,  forleaTe  to  defend;  defeetlTeoopy  of  alBdaTltaamd.— 

Momm  T.  Miume  (Con.  Ch.),  Notuda,  8 1.  L.  T.  *  S.  J.  SM. 
8 — ^Motion  for  leare  to  defend ;  copy  affldartt  not  serred. — DOlim  r.  Xatlwect 

(Con.  Ch.),  NOTASSA,  8  L  L.  T.  *  S.  J.  448. 

BUMUAT— [Sts  Eucnoii,  4.] 

BUBBENDEB  BT  OPEBATIOM  OF  I.AW-[Ai  Lahdixud  AD 

TaHAirr,  3.] 

"BUUVIVOB,"  llMMinlllg  of  la  Wm— [&•  Davna,  >.] 

TBKPOBABT  BAB— 1— Walrer  of:  Jurisdiction  to  order  In  Consolidated 
Chamber.-  Lord  OuOttom  v.  Wtnaatt  (Con.  ChJ,  NniAaDA,  8  L  L.  T. 
A  a  J.  I7». 

1— WalTsr  of;  Judge  on  drenlt  has  jurisdiction  to  order.- Cbs^is  t.  Cbsstia 
(Cb-.  a),  NoTAniA,  8  L  L.  T.  A  S.  J.  S7t. 

TIME,  CompntAtlOn  of— [Aa>  EucnoK,  A] 

TBESPA8B— CAa>  Ejcummrr  OS  thb  Titls— Oaks.] 

VENDOR  AND  VENDEE— [Aa>  SAI.B  or  Cbattils-Sau  or  L,a>iv.] 

VENUE— 1— Change  of;  delay  In  morlng  tor.— JtsyiMir  t.  Xlnasit  COaa. 

Ch.),  KoTASnA,  8 1.  L  T.  A  S.  J.  187. . 
S— Change  of;  oounty  where  cause  of  aetKm  arose.— (Xnteler.  JAtOaA  (Ex.), 

NoTAanA,  8  I.  L  T.  A  8.  J.  87i. 

VEBOXCrr.  MUIbc  aald»— [S;m  Uisdiuctzok- PAXna  Montr  our 
or  Court,  J-Rianx  or  ArrsAi.] 

WAT-Bnj>-[S««  CABxna, «.] 

"WEtOHT  FOB  AOE"— [&e  Hobsb-Baox.} 

WlUa— CAbs  Dansa.— Ejcomxn  oa  thb  Tms,] 

WITNE8B— [As*  Doo* BaanLAnosAoi.  F-iiritrra  fnutwra  Hmata 
Coarm  ad  TaaranoAiisini.] 

WOBK  AND  IiABOUB-tSss  Sannra  Aoma  PUADiKoa,  A] 
*8Ma;«,>Ir.UT.B.M. 
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COURT  OF  QUEEN'S  BENCH. 
Reported  hy  S.  N.  Elrinoton,  Esq.,  Barrister-at-law. 

Re  MAR8HAI.L. 

(Before  Fitzgbrald,  J.,  in  Chamber.) 

1874,  Jan.  6 — Bringing  up  pristmeni  be/bre  coroner* — 
Habeas  Corpus — Special  drcumstatices,  what  constitute — 
Prisoner  desiring  to  be  present  at  inquest,  and  to  giee 
evidence — Evidence,  in  crimineU  cases,  of  persons  aecused. 

Wker.i  a  prisoner  m  cw'todg  under  a  magistrate's  remand, 
on  a  charge  of  homicide,  desires  to  be  present  at  a  coroner's 
inquest  upon  the  body  of  the  deceased,  m  order  to  hear  the 
eeidenee  and  instruct  counsel,  or  to  be  tendered  as  a  witness 
according  to  circumstances,  and  it  is  not  shown  that  the 
ends  of  justice  would  be  thereby  frustrated,  the  Court  wiU, 
on  the  application  of  the  prisoner  or  of  the  Croum,  grant  a 
writ  of  habeas  corpus  to  have  the  prisoner  in  attendance 
at  the  inquest,  so  as  lo  be  there  examined,  and  so  from  day 
to  d)iy  until  the  talcing  of  the  inquisition  has  concluded. 

Under  special  drcumstaiices,  as  where  the  case  against 
the  jirisoner  depends  on  circumstantial  evidence  only,  and 
the  prisoner  desires  to  be  present  at  the  inquest  iti  order  to 
hear  the  evidence  and  to  instruct  counsel  or  attorney,  a  writ 
of  habeaii  corpus  will  be  uaued,  on  such  application,  so  as 
to  have  the  prisoner  in  attendance  at  the  inquest,  although 
it  is  nut  sworn  that  the  prisoner  intendu  to  be  tendered  as  a 
witness,  uuless  it  is  sAuion  that  the  ends  'f  Justice  wotdd  be 
thereby  frustrated. 

Semble,  that  where,  without  other  special  circumstances, 
the  prisoner  withes  to  be  present  at  the  inquest,  in  order  to 
hear  the  evidence,  and  to  assist  counsel  or  attorney,  a  writ  of 
habeas  corpus  may  be  isstied,  so  as  to  hare  the  prisoner 
in  attendance  at  the  inquest  from  day  to  day. 

Re  Reartlon,  7  Ir.  L.  T.  R.  193,  discussed  arid  ap- 
proved.    Re  Cooke,  7  Q.  B.  653,  tUstinguMed. 

Stiggestii'ns,  as  to  altering  the  law  excluding  the  evidence 
of  the  accused  in  criminal  cases ;  and,  as  to  providing  a 
summary  mode  if  bringing  before  coroners'  inquests  pri- 
soners  who  ure  in  custody  wider  magistrates'  remands. 

Motion  on  behalf  of  Anne  Wyndford  Marahall,  a 
prisoner  in  custody  in  Kilmainham  gaol,  for  a  vrit  of 
hal>eas  corpus,  in  order  that  she  should  be  in  attendance 
at  a  coroner's  inquest,  and  so  that  she  might  there  be 
examined  as  a  witness,  and  so  from  day  to  day  until  the 
taking  of  the  inquest  and  inquisition  should  be  con- 
cluded. 

The  motion  was  grounded  on  an  affidavit  of  the  pri- 
soner's attorney,  wno  deposed  that  the  prisoner  was 
confined  on  n  charge  of  having  murdered  Colin  Donald- 
son, of  the  Roval  Artillery,  by  administering  poison  to 
him  ;  that  on  December  29,  187.'i,  she  was  brought  be- 
fore one  of  the  Divisiontd  Justices  for  the  Dublin 
Metropolitan  District,  charged  with  that  offence,  and 
that,  some  evidence  having  been  given,  the  deponent  ap- 
plied to  the  magistrate  to  have  the  prisoner  transferred 
to  the  coroner's  court,  where  an  inquest  was  about  being 
held  touching  the  cause  of  the  death  in  question  and  the 


circumstances  attending  same,  but  that  the  magistrate 
stated  he  had  no  power  to  grant  the  application ;  that 
the  prisoner  was  then  remanded  for  a  week ;  that,  on 
the  same  day,  one  of  the  coroners  for  the  county  of 
Dublin  held  a  Court,  having  empannelled  a  sufficient 
jury,  at  Portobello  Barracks,  for  the  purpose  of  inquir- 
mg  when,  how,  and  by  what  means  Colin  Donaldson 
came  by  his  death ;  that  the  deponent,  as  attorney  for 
the  prisoner,  attended  said  court,  and,  having  there  in- 
formed the  coroner  that  she  was  suspected  of  having 
caused  the  death  in  question,  made  a  request  that  the 
prisoner  should  be  permitted  to  be  present  at  the  hear- 
ing, and  asked  for  an  adjournment  of  the  inquest,  in 
order  that  a  writ  of  habeas  corpus  for  the  purpose  might 
be  applied  for ;  that  the  coroner,  thereupon,  intimated 
that  ne  would  grant  an  adjournment  for  the  purpose  of 
having  the  prisoner  present  at  the  inquest,  and  accord- 
ingly, after  some  formal  evidence  had  been  gone  into, 
the  inquest  was  adjourned  until  January  7th,  1874,  for 
which  day  the  inquest  was  still  pending;  that  deponent 
was  advised,  and  himself  verily  believed  that  the  presence 
of  the  prisoner  would  be  necessary  at  the  inquest,  and 
that  she  should  be  so  present  from  day  to  day  until  it 
was  concluded,  in  order  and  so  that  the  prisoner  might 
be  tendered  as  a  witness,  by  the  deponent,  in  relation  to 
the  subject  matter  of  said  inquest ;  that  the  coroner  did 
not  object  to  the  presence  of  the  prisoner,  bat  on  the 
contrary ;  that  the  prisoner,  still  in  custody  in  Ealmain- 
ham  gaol  upon  the  magistrate's  remand  on  said  charge, 
herself  (lesire<l  to  be  present  at  the  inquest,  in  order  that 
she  might  be  tendered  as  a  witness  and  hear  the  evidence 
or  make  a  statement  according  to  circumstances ;  that 
the  defjonent  was  advised  and,  from  his  own  knowledge 
of  the  circumstances  of  the  case,  verily  believed  that  it 
would  in  no  degree  tend  to  frustrate  the  ends  of  justice 
to  have  the  prisoner  present  and  examined,  and  that  this 
appeared  to  be  and  was,  as  he  believed,  also  the  opinion 
of  the  coroner  and  of  the  jury,  and  that  nothing  what- 
ever to  the  contrary  appeared  either  upon  the  bearing 
before  the  coroner  or  upon  that  before  the  magistrate. 
In  reply,  an  affid  ivit  was  made  by  S.  L.  Anderson, 
Crown-Solicitor,  stating  that  on  January  5,  1874,  the 
prisoner  was  again  brought  before  the  magistrate  on  re- 
mand, and  that  be  had  examined  several  witnesses 
against  her  on  behalf  of  the  Crown ;  that  he  then  stated 
that  hu  had  closed  his  case  for  the  Crown,  and  applied 
to  have  the  prisoner  committed  for  trial ;  that  the  pri- 
soner's attorney  then  informed  the  magistrate,  of  the 
proposed  application  for  a  writ  of  habeas  corpus,  and 
contended  that  if  the  prisoner  were  committed  for  trial 
it  might  prejudice  the  application,  requesting,  for  that 
reason,  that  she  should  be  again  remanded ;  whereupon, 
the  deponent  rejoinei I  that  he  would  not  object  to  the 
remand,  if  the  prisoner's  attorney  was  advised  that  the 
final  committal  of  the  prisoner  would  in  the  slightest 
degree  prejudice  such  application ;  that  the  magistrate, 
thereupon,  said  that  he  was  quite  ready  to  commit  the 
prisoner  fully  for  trial,  but  that,  as  the  Crown  did  not 
oppose  the  application  for  a  remand,  he  would  grant  it; 
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that  the  msgistrate  then  said  that  the  enquiry  wiis  prac- 
ticnlly  concluded,  and  asked  tlie  prisoner  whether  she 
had  any  statement  to  lunke ;  whereupon  her  attorney 
replied  that  she  would  make  no  statement. 

E.  y.  Blake  {J.  O.  Byrne  with  him),  in  support  of 

the  motion We  apply  tc)  the  discretion  of  the  Court 

for  a  writ  of  habeas  corpus  similar  to  that  issued  in  re 
Reardon,  7  Ir.  L.  T.  R.  19'5 ;  but,  if  necessary,  we  would 
be  entitled  to  a  different  form  of  writ.  That  was  not  a 
mere  haheua  corpus  ad  testificandum ;  but  the  Court 
would  have  jurisdiction  to  grant  the  writ  ad  testifican- 
dum, as  the  Coroner's  Court  is  a  Court  of  Record, 
Thomas  v.  Chirton,  31  L.  J.  Q.  B.  140;  Garnett  v 
Ferrand,  9  D.  &  R.  (i57.  The  affidavit  here  meets  all 
the  requiren)ents  pointed  out  in  re  tteardim;  and  the 
application  comes  within  the  principles  there  laid  down.* 
The  judges  of  the  Court  of  Queen's  Bench  are  premier 
coroners  of  this  country,  and  it  resits  with  them,  not 
only  to  see  that  the  coroners  discharge  their  duties,  but, 
to  aid  the  Coroners'  Courts  in  so  doing.  Apart  from 
the  consideration  that  the  prisoner  may  or  may  not  be 
tendered  in  evidence,  her  presence  at  the  inquest  should 
be  facilitated.  The  attendance  at  the  coroner's  inquest 
of  all  the  parties  that  were  present  at  the  death  is  a 
lep.il  duty,  Freeman  4 1 9.  The  inquisition  is  travers- 
able, and  may  be  set  aside  for  irregularity,  H.  v. 
Helhersall,  3  Mod.  60,  where  the  Court  said  that, 
"  upon  affidavit  that  the  jury  did  not  go  accenting  to 
the  evidence,!  or  of  any  indirect  proceedings  of  the 
coroner,  they  would  grant  a  melius  in(fuirendum."  So, 
inquisitions  have  been  quashed  where  the  evidence  was 
not  on  oath,  R.  v.  Coroner  of  Staffordshire,  10  1.,.  T.  N.  S. 
650 ;  so,  on  the  ground  of  a  juror,  sworn  after  the  in- 
quest had  commenced,  having  heard  only  part  of  the 
evidence,^  K.  v.  Coroner  of  Yorkshire,  9  L.  T.  N.  S  424. 
It  is  competent  to  the  coroner  to  exclude  coun-scl  or 
attorney ;  and  persons  implicated  should  not,  by  reason 
of  being  under  legal  restraint  although  presumed  to 
be  innocent,  be  debarred  acoe>s  to  the  Coroner's  Court 
when,  unless  present,  though  chiefly  intert>8ted,  they 
may  never  know,  or  be  able  to  establish  or  avad 
themselves  of  such  irre^fularities  which  may  not  appear 
on  the  face  of  the  inquisition  or  proceedings.  Witnesses 
may  die  before  the  trial,  whose  depositions  have  bei'U 
taken  while  the  j)erson  aflccted  was  absent,  and 
precluded  from  cross-examining ;  and,  bince  the  dis- 
tinction sometimes  suggested,  in  this  res(iect,  between 
the  depositions  befure  a  magistrate  and  those  before 
a  coroner  is  not  warranted  by  the  language  of  the 
Legislature,  and  is  unfounded  in  principle,  it  may, 
when  the  question  arises,  be  a  matter  of  very  grave 
and  serious  consideration  whether  the  depositions 
before  the  coroner  should  be  admitted  at  the  trial,  3 
Buss.  Cr.,  4th  od  ,  -178 ;  2  Stark.  Ev.  .383  ;  2  Phil.  Ev., 
8th  ed.,  75.  Be  that  as  it  may,  the  opportunity  for 
cross-examination  should  be  afforde'l  to  the  prisoner, 
and  of  making  suggestions  to  her  advisers  {re  Iteardon, 
ante),  and  especially  so  in  a  case  of  mere  circumstantial 
evidence.  Ihe  dead  body,  its  symptoms,  pusiiiun,  and 
the  surrounding  accessories  are  a  main  part  of  the 
evidence  before  the  coroner,  and  a  person  implicated  in 
causing  the  death  should  be  present  at  the  in(|uest 
super   uisitm  corjivri^,  in  order  to  become  accjuainted 


*  The  .Solicitor-(;eneral  wan  here  called  upon,  as  a  matter  nf 
convi'iiieiice,  to  intimate  Ihe  vieivs  of  the  Cniwn  bcfiiri.  the 
argument  proceeilerl  fiirllier.  But  it  has  been  dcerneil  better, 
in  thi.t  report,  to  give  the  ar^nments  in  their  iiauiral  order. 

fSedvideltv  l/er/ord..  8  E.  &  E.  136.— I  Eu.  Ir.  /-.  T.  RA 

t  See  8  Ik   L.  T.  18. 


with  and  take  advantage  of  this  evidence ;  and  besides, 
im|K)rtant  suggestions  of  guilt  or  innocence  may  be 
derived  from  the  very  demeanour  of  the  accused  when 
face  to  face  with  the  corpse,  even  without  resorting  to 
the  obsolete  onleal  of  touch.  Although  not  formally 
accused  at  the  inquest,  a  suspected  person  is  gravely 
affected  by  the  coroner's  inquisition.  By  it  he  is  ren- 
dered "  under  the  spot  of  delinquency,  and  meet  to  be 
looked  ufion  as  under  the  su-spicion  of  the  law,  who 
formerly  was  but  under  the  suspicion  of  some  particular 
man,"  Bacon  Treat.  Laws  and  Gov.  Eng.  57.  Upon  it 
he  may  be  committed  to  prison,  put  upon  trial,  convicted 
and  attainted,  or  outlawed  and  his  goods  forfeited.  And, 
even  in  a  civil  case,  the  finding  of  a  coroner's  jury 
throws  the  bunlen  of  proof  on  the  person  implicated,  or 
his  representatives  or  others  claiming  through  him,  and 
idleging  contrary  to  the  verdict.  Prince  of  Wales  Assur- 
ance Co.  V.  Palmer,  25  Beav.  G'J5.  It  is  an  indispens- 
able requirement  of  law  and  natural  justice,  not  only 
that  both  sides  should  be  beard,  but,  that  each  should 
have  an  opportunity  of  hearing  what  is  urged  against 
him,  and  especially  -nfcen  the  consequences  are  so  vital 
and  affect  liberty,  re  Brook,  16  C.  B.  N.  S.  403; 
Maubourquef  v.  lVyse,lr.  R.  1  C.h.i7l;  Exp.  Kinning, 
4  C.  B.  507.  The  coroner's  inquest  ought  in  all  cases 
to  hear  the  evidence  upon  oath,  as  well  that  which 
inaketh  for  as  that  which  maketh  against  the  prisoner, 
and  the  whole  evidence  ought  to  be  returned  with  the 
inquisition,  2  Hale  P.  C.  62;  H.  v.  Scorey,  1  Leach  43 ; 
but,  if  the  prisoner  is  not  present  to  hear  the  evidence, 
she  cannot  Know  whether  it  is  criminating,  and  cannot 
be  prepared  to  answer.  Moreover,  the  prisoner  has  a 
right  to  give  evidence  personally,  Waketey  v.  Cooke,  4 
Ex.  616;  H.  V.  Calmer,  9  C.  C.  C.  5j6.  On  these 
grounds,  the  writ  should  go  in  the  double  aspect,  in  like 
iiiiinncr  as  in  re  Reardon,  ante,  since  it  does  not  appear 
that  the  ends  of  justice  would  be  thereby  frustrated. 

The  Hulicitor-dentral  (Laic),  on  behalf  of  the  Crown, 
contra — Uniformity  should  prevail  in  the  English  and 
Irish  practice  in  relation  to  this  subject.  The  settled 
practice  in  England  is  that  a  writ  of  hibeiis  corpus  in  such 
cases  will  not  oc  issued,  unless  it  ap|)ears  to  be  substan- 
tially necessary  to  the  ends  of  justice.  The  report  of  re 
lieardun,  7  Ir.  L.  T.  R.  193,  is  manifestly  accurate ; 
and  it  is  remarkable  that  there  the  writ  was  not 
grantoti  upon  the  materials  at  first  before  the  Court, 
and  it  was  held  to  be  necessary  to  supplement  the 
prisoner's  case  by  a  positive  affidavit,  that  it  was  in- 
tended to  tender  the  prisoner  as  a  witness,  and  to 
examine  him.     Notwithstanding  this,  as  a  matter  of 

fact,  Reardon  was  not  examined  afterwards.    [Blake 

The  jury  stopped  the  case  before  he  could  be  tendered, 
and  acquitted  the  prisoner  on  the  evidence  adduced. 
He  was,  subsequently,  acquitted  before  the  iiiagisirato.] 
In  re  Cooke,  7  Q.  B.  6j3,  the  writ  was  refused,  although 
the  coroner  swore  that  the  jury  were  unanimously  of 
opinion  that  they  couhl  not  find  a  verdict  unless  the 

prisoner  was  produced  for  two  purposes first,  to  be 

identified  ;  next,  to  be  examined.  The.  prisoner,  in  the 
]iresent  instance,  refusi-d  to  make  any  statement  before 
the  magistrate,  and  all  the  probabilities  are  that  she 
has  no  buna  file  intention  of  tendering  her  evidence  at 
the  inquest,  and  that  the  suggestion  now  put  forward 
is  merely  colorable. 

[FiTZJEiiALD,  J. — In  I'eardon's  case  the  writ  was 
not  merely  ad  testificandum,  but  was  designedly  framed 
with  a  double  a.sjiect,  so  that  ihe  prisoner  should  also  be 
present  at  the  inquest  from  day  to  day  until  its  terinin- 
atioii.] 

It  could  only  be  granted  ad  testificandum,  and  there 
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is  no  aathority  for  issuing  the  writ  for  the  collateral 
purimse  of  enabling  the  prisoner  to  be  present.  The 
writ  ad  testificandum  would  not  be  granted  for  the 
purpose  of  enabling  the  defendunt  in  an  action  to  be 
present,  in  order  to  help  his  le^al  advisers,  or  to  conduct 
his  own  case  at  Nisi  Prius,  Major  v.  Jimton,  1  Ir.  Jur, 
N.  S.  468;  ex.  p.  Cubbett,  3  H.  &  N.  155. 

[FiTznERALD,  J Those  were  civil  cases.     Is  there 

any  recorded  case  where,  when  a  person  had  been  directly 
charged,  as  in  this  case,  an  application  for  a  habeas 
corpus,  for  the  purpose  of  having  the  accused  present  at 
the  inquest,  has  been  refused?] 

There  is  no  casein  which  the  presence  of  the  prisoner 
was  alleged  to  be  necessary,  except  the  cases  of  lie 
Cooke  and  lie  Reardun. 

[FiTZGBRALD,  J — In  re  Cooke  the  application  was 
made,  not  in  the  prisoner's  interest  nor  with  his  con- 
sent, but,  on  behalf  of  the  coroner.  In  re  Heardon  the 
present  contention  was  not  pressed,  and  it  was  unneces- 
■ay  to  decide  the  question  here  raised.] 

The  question  comes  to  this :  is  it  desirable  that  in  all 
cases  prisoners  should  be  brought  before  coroners'  juries, 
and  should  the  writ  issue  merely  in  nrdur  to  satisfy  a 
disposition  or  deare  of  the  prisoner  to  be  present  ?  If  so, 
that  is  a  fit  subject  for  legislation  ;  but  the  existing  law 
should  not  be  strained  in  order  to  effect  that  object.  The 
arguments  now  advanced  would  apply  equally  to  every 
case  whether  the  prisoner  wished  to  be  examined  or 
not. 

[Fitzgerald,  J  — In  what  respect  would  it  interfere 
with  tlie  administrtttion  of  justice  to  have  the  accused 
present  at  the  inquest?] 

The  question  is,  not  whether  ornot  the  prisoner  or  her 
advisers  consider  that  the  ends  of  justice  would  be 
frustrated,  but,  whether  the  writ  is  required  in  the 
interests  of  justice.  Were  it  so  required,  it  would  be  the 
duty  of  the  Crown  to  apply  for  it.  In  this  case,  a  direct 
personal  charge,  inculpating  the  prisoner,  has  been  made 
and  completed  before  the  mjigistrate,  who  is  now  pre- 
pared to  commit  the  accused  for  trial.  What  object 
could  she  gain  by  going  before  the  coroner  ?  No  matter 
what  she  did — no  matter  what  cise  she  went  into — she 
would  retitrn  to  the  police-court,  where  the  magistrate 
would,  on  the  informations  sworn,  send  her  for  trial. 
What  useful  end  is  to  be  gaine<l  in  the  interests  of 
justice  by  yielding  to  this  application?  She  refused  to 
make  any  statement  before  the  magistrate ;  and,  if 
tendered  as  a  witness  before  the  coroner,  it  is  improbable 
that  he  will  allow  her  to  be  examined  and  cross-examined. 
The  mere  fact  that  she  desires  to  hear  the  evidence  is  no 
reason  for  granting  the  writ,  as  there  is  no  doubt  that 
the  coroner  can  carry  on  his  enquiry  in  her  absence.  It 
is  said  that  this  would  be  against  natural  justice,  but 
that  is  not  more  so  than  the  right  of  the  coroner  to 
hold  his  Court  in  private.  As  well  might  an  accused 
insist  that  no  bill  should  be  found  by  the  grand  jury, 
unless  he  or  she  heard  the  evidence.  It  is,  surely,  not 
for  the  interests  of  justice  that  the  prosecutor's  case 
should  be  heard  before  a  magistrate,  and  the  defence 
before  a  coroner,  in  whose  Court  every  question  that 
was  asked  should  be  answered,  and  where  great  latitude 
is  allowed. 

[Fitzgerald,  J ^I  hive  always  considered  that  the 

more  latitude  allowed  in  these  preliminary  courts  the 
better  for  the  courseof  justice,  as  well  as  for  the  accused. 
Could  the  coroner  refuse  to  receive  her  evidence  if 
tendered?  I  should  say  that,  in  Cooke's  case,  the 
coroner  would  have  had  no  authority  to  have  the  accused 
brought  forward  to  be  examined  against  the  wish  of  the 


accused  himself.  But  it  is  a  very  different  case  where 
the  accused  tenders  herself  as  a  witness.] 

No  person  who  appears  to  be  implicated  by  the  pre- 
vious evidence  ought  to  be  examined  by  the  coroner  on 
oath;  1  Ilav&i  C  L.  199.  Here  it  is  not  sworn  even 
that  the  applicant's  evidence  would  be  material.  That 
omission  is  of  itself  a  substantive  objection  to  granting 
the  writ  ad  testificandum ;  Corner's  Crown  Pr.  Is  it 
shown  to  be  material  for  the  interests  of  justice  that  she 
should  be  tendered  as  a  ratness  ?  There  is  no  reason 
why  she  should  be  allow<>d  to  shift  herself  from  the 
magistrate's  to  the  coroner's  court,  merely  on  the  allega- 
tion that  she  might  give  evidence  in  the  latter;  and,  no 
niatlcr  what  verdict  the  coroner's  jury  pronounce,  the 
magistrate,  acting  on  the  informations  before  him,  will 
commit  the  prisoner. 

[Fitzqeu  ald,  J Has  not  the  prisoner  an  interest  still 

in  the  verdict  of  the  coroner's  jury?  Should  the  grand 
jury  ignore  the  bill  sent  before  them  from  the  magistrate's 
inquiry,  she  might  still  be  put  upon  trial  on  the  verdict 
of  the  coroner's  jury.  I,  myself,  have  known  a  case  in 
which  the  party  was  put  upon  trial  on  a  coroner's  inqui- 
sition alone.] 

On  the  other  hand,  your  lordship  maj'  remember  a 
case  which  came  before  you  at  Downpatnck,  in  which  a 
man  was  convicted  of  murder  who  had  himself  sat,  as 
foreman  of  the  jury,  upon  the  coroner's  in(]uest  in  re- 
ference to  the  murder.  Considering  the  constitution  of 
the  covoni'rs'  courts,  there  is  frequently  but  too  much 
probability  of  error.*  The  jury  cm  return  an  open 
verdict 

[Fitzgerald,  J Is  the  coroner's  court  to  exist?    If 

it  is,  I  ought  to  assist  its  inciuiries  in  every  way.  I  know 
of  no  case  in  which  the  application  of  an  accused  person, 
saying  by  her  attorney  that  she  desires  to  be  present, 
has  been  refused.] 

The  evidence  is  already  complete  before  the  magis- 
trate ;  she  will  be  committed  and  put  upon  her  trial,  no 
matter  what  may  be  the  finding  oi  the  coroner's  jury ; 
and  to  )>roducc  her  at  the  inquest  would  in  no  degree 
further  the  administration  of  justice.  The  object  of  an 
inquest  is  to  ascertain  the  cause  of  death ;  to  affix 
guilt  on  any  person  is  not  a  primary  object,  but  a  mere 
incident,  which  may  or  may  not  become  expedient ; 
but,  here,  there  is  no  necessity  for  the  verdict  to  proceed 
to  point  guilt  to  the  (irisoner  upon  a  charge  already 
inve!itigate<l  before  the  magistrate,  and  there  is  no 
necessity  for  her  presence.  In  England,  as  here,  an 
illegal  practice  was  formerly  pursued  in  the  metropoli- 
tan district,  of  sending  prisoners,  when  remanded  by  the 
magistrate*,  before  the  coroner,  pending  the  final 
decision  of  the  former.  But,  in  1868,  the  practice 
came  under  the  notice  of  the  Privy  Council;  it  was 
pronounced  by  the  Uw  officers  to  be  wholly  illegal,  and 
It  was  abandoned,  ^ince  then,  in  no  cise  has  it  been 
held  that  the  writ  of  habeas  corpus  was  to  be  had  for  the 
mere  asking,  and  to  enable  the  prisoner  to  look  on,  as 
it  were,  at  the  Coroner's  Court.  A  like  practice  until 
recently  existing  here  has  been  found  unwarranted,  and 
has  now  been  abaudone<l.  If,  in  a  case  in  which  there 
is  dire<;t  inculpatory  evidence,  the  police  were  not  to 
arrest  until  the  coroner  had  held  his  inquiry,  there 
would  be  much  dilliculty  in  securing  the  accused  subsc- 


*  .See  I  lay.  Meil.  ,Tur.  14,  IC  ;  and  apaper  by  Ur.  Mapotlier, 
on  *'C<ii>«iliiUtii>n  of  .Sanitary  and  Meilicu-le<;al  .XfTiiira,  niid 
the  AlioliliuiKil'  diot.'oroucr'a Court."  (btiitist.  Sue.,  Miiy,18;8j. 
And  note,  that  the  C.riniitinl  l4iw  i,"ommiaiioiier»  ( lf(  IS;  re;ioite<i 
in  favour  iif>li.<ctiiiti»uii'u  the  coroners'  inquisition  aa  tt  nude 
of  formal  charge.— [  Eu.  /.  L.  T.  ftp.] 
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queittly.*  If  the  course  here  contended  for  is  sanc- 
tioned, it  will  follow  that  in  no  case,  where  the  prisoner 
under  a  magistrate's  remand  asks  to  go  before  the 
coroner,  can  there  be  a  refusal  to  grant  ibe  writ,  and 
that  equally  in  the  country  as  in  the  city.  There  is  no 
ground  substantially  put  forward  here  that  would  not 
apply  to  every  case;  and  the  Crown  are  only  anxious  to 
ascertain  exactly  what  course  bhould  henceforth  be 
adopted. 

E.  iV.  Blake,  in  reply If  the  office  of  coroner  (not 

merely  inquisitorial,  but  to  a  certain  extent  judicial, 
R.  V.  Seager,  29  L.  J.  Q.  B.  257)  is  to  exist,  it  ought  to 
be  aided,  and  rendered  less  liable  to  error.  The  magis- 
trate's functions  are  essentially  different.  To  hold  that 
the  coroner's  jurisdiction  could  be  practically  ousted  by 
an  inquiry  held  in  the  inferior  court  of  the  magistrate, 
and  that  the  finding  of  the  inquisition  should  not  be 
aided  as  a  mode  of  formal  charge,  would  be  to  hand 
over  the  prerogative  of  the  coroner  and  his  jury  to  a 
single  magistrate  or  counlry  justice,  holding  office  at  the 
pleasure  of  the  Crown,  and  removable  without  a  reason 
assigned.  By  so  doing  not  only  might  public  interests, 
in  possible  cases,  be  endangered,  and  the  requirements 
of  justice  disappointed,  but  it  would  work  hardly  on  an 
accused  person  to  substitute  the  discretion  of  a  single 
police  magistrate  for  that  of  a  jury  of  twelve  or  twenty- 
three  men.  The  duty  of  deciding  on  the  likelihood  of 
the  truth  of  criminal  accusations  is  one  of  especial 
gravity,  sedng  that  the  intervals  between  the  sittings  of 
the  Criminal  Courts  leads  to  a  lengthened  preliminaty 
detention  of  the  acQused,  who  remains  subject  to  the 
shame  and  suspenKe  attendant  on  the  imputation; 
while,  if  the  grand  jury  throw  out  the  bill  sent  up  on  the 
magistrate's  committal,  the  accused  %rould  not  have  the 
redress  of  an  acquittal  on  a  public  trial,  whereas,  on  a 
coroner's  inquisition,  the  accused  could  be  put  on  trial 
without  a  finding  by  the  grand  jury.  Very  unfounded 
charges  are  sometimes  supported  by  the  police  with  a 
peculiar  esprit  du  corps,  and  it  is  the  duty  of  the  police 
magistrate  to  commit  upon  a  mere  prima  facie  case 
being  made  out  against  the  accused.  Before  the 
coroner  a  full  investigation  could  be  had,  und  all 
suspicions  di>sipatcd  by  the  verdict  of  a  jury, 
without   subjecting    to   a   formal    charge    a    person 


*  At  common  law,  coroners  could  inquire  of  felonies,  but  tliey 
were  rcatrained  by  Magna  Charta  from  holdiug  pleas  of  the 
Crown  in  which  there  is  both  accusation  and  an^wer  by  the 
accused.  Yet,  still,  a  coroner  is  a  conseivator  of  the  peace  in 
relation  to  all  felonies,  and  may  arrest,  or  cause  another  to 
arrest  any  felon,  2  Hale  88 ;  4  Step.  Com.  411,  ed.  4 ;  1  Burns 
J.  29o.  '*  Coroners  are  con.<crvatui's  of  i'  e  Queen'.s  peace,  and 
become  magistrate.-!  by  virtue  of  their  election  and  appoiniment. 
This  privilege,  independently  of  their  mere  official  duties,  tt.ey 
are  entitled  at  this  day  to  exercise;  and  are  ciiipowereu  to 
cause  felons  to  be  apprehended,  as  well  those  that  have  been 
found  guilty  after  inquisition  as  those  suspected  of  guilt,  or 
present  at  the  death,  and  not  guilty;  as  also  burglars  and 
robbers,  in  respect  of  whom  no  inquisition  can  be  taken  ^Mir.  c. 
1,  s.  18;  1  Brit.  8,  ed.  by  Nichols;  Lamb.  Eiren.  S78).  And 
this,  says  Lord  Hale  (P.  0.  107),  appears  eriilei.iiv  by  the 
statutes  8  Etlw.  I.,  c.  9,_and  4  Edw.  I.,  officium  corvnaiurit;  and 
with  Ibis  agrees  the  common  usage  at  this  day;  fur  many  times 
the  inquest  are  long  in  their  inquir}-,  ai<il  ibu  offeuder  may 
escape  if  the  coroner  stay  until  (he  in'quis.uon  is  delivered  up. 
And  the  coroner  may  now  bind  any  pernon  to  the  peace  who 
niakeii  affray  in  his  prb-ence  (1  Dae.  Abr.  491)"  Jervis  on 
Cor.  80,  8rd  ed.  (ace.  Sewell  on  Cor.  23).  As  to  committing 
after  inquisition,  see  Arch.  Cr.  PI.  122,  7ili  ed  ;  .Jervis  on  Cor. 
803.  .See,  as  to  the  duties  of  coti-tables  and  mngisirutes  im- 
mediately upon  arrest,  I  Kurns  J.  290,  304;  W'riijht  v.  Court, 
4  11.  &  C.  696,  6  i).  &  B.  623;  Z>a»i"s  v.  Cap/^r,  10  »  &  C.2», 

6  M.  &  I!.  53 ;  Eilieardt  v.  Jeriit,  7  C.  &  P  542 rKi>.  /  L.  T. 

liep.: 


incautiously  suspected.  The  suspected  person  ought, 
also,  to  have  the  opportimity  of  objecting  to  par- 
ticular jurors  on  the  coroner's  inquest ;  and  should  be 
entitled  to  a  complete  investigation  before^  the  jury  in 
the  first  instance,  instead  of  before  a  dngle  police 
magistrate,  who  must  permit  the  machinery  of  the 
criminal  law  to  be  put  in  motion  upon  mere  prima  fade 
evidence  of  guilt.  Bringing  suspected  persons  in  the 
first  instance  before  the  magistrates  defeats  these  ad- 
vantages, and  is  contrary  to  the  spirit  of  the  law.  It 
is  not  the  practice  in  England.  There,  in  practice,  the 
accused  is  usually  brought  before  the  coroner  in  the 
first  instance  now ;  and  is  subsequently  brought  before 
the  magistrate  for  a  special  reason,  R.  v.  Spoor,  11 
C.  C.  C.  550.  Lord  Brougham  said,  "  send  no  party 
to  two  Courts,  when  one  can  afford  the  remedy ;"  here, 
without  any  special  reason  applicable  to  this  country  or 
this  case,  and  although  there  was  no  "direct  inculpatory 
evidence,"  the  prisoner  has  been  subjected  to  the  vexa- 
tion and  expense  of  a  double  inquir}'.  There  is  no 
analogy  between  the  inquiries  of  the  grand  jury  and 
of  the  coroner's  jury.  The  grand  jury  is  a  secret 
tribunal,  for  charge  and  not  for  defence,  and  the 
accused  would  have  no  right  to  examine  witnesses,  or 
to  insist  on  being  present.  It  is  true  that  the  coroner 
may,  upon  sufficient  reasons,  hold  the  inquest  in 
private;  but  the  person  to  decide  upon  this  is  "the 
coroner,  and  the  coroner  alone,"  O'amett  v.  FerrancL, 
9  D.  &  R.  ()70.  He  would,  however,  have  no  right 
to  prevent  a  statement  being  made,  merely  because 
it  might  crimbate  the  person  aiaking  it,  Wakeley 
T.  Cooke,  4  Ex.  516.  This  Court  is  now  asked,  in 
effect,  to  exclude  the  prisoner  from  the  Coroner's 
Court,  and  to  reject  her  evidence  at  the  coroner's 
inquest— matters  which  ought  to  be  left  subject  to  the 
coroner's  discretion,  to  be  exercised  upon  the  full  facts 
before  him,  and  which  cannot  be  now  before  this 
Court.  In  ex  p.  Cobbelt,  it  was  merely  held  that  the 
party  was  not  entitled  to  the  writ  as  of  right*  The 
application  was  not  for  the  purpose  of  enabling  the 
party  to  give  evidence,  but  for  the  purpose  of  identifi- 
cation, in  re  Cooke  (jter  Williams,  J.,  7  Q.  B.  660) ; 
and  there  it  was  made  on  behalf  of  the  coroner.  This 
ap|)lication  is  not  made  on  behalf  of  the  coroner,  or  in 
collusion  with  him  as  apparently  suggested. 

[The  SoUdtor-Generai. — I  did  not  use  the  word  col- 
lusion. We  owe  a  great  deal  to  the  coroner's  tribunal, 
and  I  am  sincerely  anxious  that  coroners'  inquiries 
should  be  conducted  in  a  way  subservient  to  the  ends  of 
justice.  But  the  applicant  refused  to  make  a  statement 
before  the  magistrate,  and  it  is  highly  improbable  that 
the  coroner  will  receive  her  evidence.] 

[Fitzggraj:.o,  J I  did  not  understand  that  collu- 
sion was  imputed.  But  I  do  understand  that  you 
appear  with  the  approval  of  the  coroner.] 

Certainly;  his  Court  has  been  adjourned  for  tho 
purpose  of  this  application — and  his  approval  brings  us 
within  the  principles  laid  down  in  re  Reardon  and 
Gamett  v.  Ferrand.  I'he  prisoner  herself  wishes  to  be 
present,  "in  order  that  she  may  be  tendered  as  a 
witness,  or  make  a  statement  according  to  circum- 
stances." There  would  be  less  probability  of  the 
coroner's  rejecting  her  evidence  were  she  not,  by  the 
course  now  adopted,  presented  before  him  as  an  accuiied 
person,  and  one  whom  the  magistrate  is  about  to  com- 
mit for  trial.  But,  apart  from  that,  and  whether  her 
evidence  be  material  or  not,  we  mainly  rest  upon  the 


•  See  also  BiKlxridge  v.  WhalUy,  6  \V.  K.  180— [Eu. /. L.  T. 
Rep.-i 
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prisoner's  right  (s.ibject  to  the  discretion  of  the  Court) 
to  be  present,  where  the  coroner  dees  not  object,  and 
where  the  ends  of  jastice  would  not  be  frustrated,  in 
order  to  hear  the  evidence,  and  to  assist  her  counsel  or 
attorney,  especially  as  the  case  against  her  is  one  wholly 
dependent  on  circumstantial  evidence. 

FiTZGXBALD,  J. — I  quite  concur  in  the  statement  of  the 
Solicitor- Genural  that,  if  there  is  tu  be  a  chi>nj;e  in  the  law, 
itahouldbemadeby  the  Legislature.  I  confess,  ItfainkthHt 
tlie  present  mode  of  proceeding  pieseuts  to  the  public 
rather  an  unseemly  aspect,  and  is  liable  to  be  misrrpresentud ; 
and  therefore  I  have  not  any  hesitation  in  luiying  that,  in 
my  judgment,  Home  alteration  of  the  hkw  is  required,  in  order 
to  render  nunecessaiy  such  applications  as  the  present.  If 
the  Coroner's  Court  is  to  exiat  as  it  stood  originally,  we  are 
all  bound  to  give  it  every  assistance.  It  is  not  for  me  to 
say  whether  it  i>honld  be  abolislied  or  amended,  or  sul>- 
jected  to  any,  or  what  regulations.  Up  to  a  veiy  recent 
period,  a  coune  had  bevn  adopted  which,  no  doulit,  was  un- 
lawful. The  magistrates  made  an  order  to  take  an  accused 
person  before  the  Coroner.  The  law  officers  of  the  Crown 
expressed  the  opinion  that  the  proceeding  was  contrary  to 
law,  and  no  doubt  it  was  so ;  and,  in  consequence,  the  case 
of  ex  parte  Reardon,  7  Ib.  L.  T.  R.  193,  onme  before  me. 
The  Coroner's  is  a  very  ancient  court  I  believe  I  m:^  say 
that  it  existed  before  sucii  officers  as  an  Attomey-Ueneral  or 
Solicitor-General  were  known.  So  long  as  this  ancient 
court  exists,  it  muat  hold  its  inquiries.  Its  sitting  ia  not 
merely  optional  with  the  Coroner  ;  and  the  proceedings 
before  police  magiiftrates  do  not  interfere  with  nor  suspend 
the  inquiry  of  the  Coroner.  No  matter  whether  tlie 
magistrate  committed  for  trial  or  not,  it  is  the  duty  of  the 
Coroner  to  hold  an  inqutrst  whenever  a  case  of  suspiciuus 
death  occurs,  and  to  inquire  whether  any  person  or  persons 
were  chargable  with  the  death  of  the  deceased.  If  a  crime 
is  committed,  and  the  parl^  by  whom  it  was  all'-ged  to 
have  been  committed  flies  from  ju^tice,  the  police  are 
informed  by  the  authorities  of  the  transaction,  a  warrant  is 
issued,  the  police  are  properly  called  into  requisition,  and  the 
Bccuiied  is  interceptt  dand  made  amenable  tojustice.  Thereat 
question  is,  wheUier  n  short,  summary  mode  should  not  be 
adopted,  either  with  the  consent  of  the  Attorney-General,  or 
by  a  warrant  issued  by  the  magistrates,  or  otherwise,  by 
which  an  accused  ptirson,  when  it  happens  that  he  or  she  is  in 
custody  on  a  magistrate's  warrant,  could  be  conveyed  before 
the  Coroner's  Court,  where  such  a  course  is  proper  and 
desirable.*  One  of  the  gronndt  on  which  Uie  present 
application  has  been  made  is  similar  to  that  which  was  relied 
on  in  Reaidim'it  case,  upon  which  I  have  explained  my 
views.  In  dealing  with  this  application,  I  must  entirely 
exclaile  from  coiisidrration  what  took  place  before  the 
magistrate.  If  I  were  to  determine  that  tiie  jurisdiction  uf 
the  Coroner  could,  in  the  slightest  degree,  be  ati'ected  by 
the  proceedings  before  the  magistrate,  it  would  have  a 
tendency  to  raise  aa  unseemly  conflict,  and  to  cause,  as  it 
were,  a  rush  between  two  jurisdictions  to  determine  which 
of  them  should  have  the  charge  of  a  case.  Besides,  I  can- 
not in  this  case  h<dd  that  the  inquiry  of  the  magistrates  has 
closed.  The  magistrate  has  remanded  the  prisoner,  but, 
though  he  might  h.ive  been  prepared  to  pronounce  judgment 
on  the  last  day,  it  is  Ktill  quite  open  to  him,  on  the  next 
day,  to  hear  fresh  evidence  on  the  part  either  of  the  prose- 
cution or  of  the  accused,  and  to  alter  the  opinion  be  had 
entertained.  It  ia  not  for  uie  to  say,  should  the  prisoner  be 
tendered  as  a  witness  before  tlie  coroner,  whether  he  klionid 
or  should  not  refuse  to  receive  her  evidence,  nur  is  it  for  me 
to  inquire  with  what  object  she  might  l>e  tendered  as  a 
witness  before  the  Coroner.  It  is  open  to  her  advisers, 
should  they  think  fit,  to  tender  her  before  the  Coroner  as  a 
witness,  and  I  cannot  say,  if  her  evidence  is  offered,  that  it 


•  t'ompsre  14  &  16  Vic  93,  16,  enabling  justices  at  Petty 
.S.'B  ions,  by  wurranl,  to  order  prisoners  to  be  taken  before  a 
justice  of  ibe  couiitv  in  which  it  is  alleged  that  the  offence  was 
committed [En.  /.  L.  T.  B.} 


will  not  be  material.  I,  for  one,  have  long  entertained  the 
opinion,  and  have  repeatedly  expresoed  it  from  the  Bench, 
that,  at  the  final  trial  before  the  judge  and  petty  jury, 
prisoners  should  be  allowed  to  tender  themselves  and  be 
received  as  witnesses,  if  they  so  desired  it ;  I  believe  that 
there  is  a  great  defect  in  the  law  as  it  stands  at 
present,  and  I  think  that  an  alteration  in  the  law 
to  that  effect  should  be  made,  as  it  would  be  most 
conducive  to  the  due  a  Imiuistratioii  of  criminal  justice. 
The  adviser  of  the  prisoner  has  sworn  that  it  would  be 
necessary  for  the  prisoner  to  be  present  at  tlie  inquest  before 
the  Coroner,  in  order  that  she  might  be  tendered  as  a 
witness  ;  and  I  mu'-t  treat  the  application,  with  that  view, 
as  6an<S  Jide.  That  course,  if  adopted,  will  he  taken  at  the 
peril  of  the  party ;  and  if  1  were  sitting  as  a  Coroner, 
although  I  would  not  call  upon  her  to  be  eximined,  I 
should  be  very  slow  to  refuse  to  receive  htr  evidence,  if  it 
were  offered.  It  might  affect  her  prejudicially,  or  it  might 
have  a  contrary  effect.  I  do  not  know  anything  of  the 
general  facts  of  the  case,  except  what  I  have  seen  in  the 
newspapeis,  but  1  understand  it  to  be  a  caae  of  what  is 
called  circumstantial  evidence.  The  charge  is  one  of  ad- 
ministering poison.  The  evidence  went  to  show  that  the 
accused  purchased  the  poison — that  the  deceased  met  his 
death  by  (loison  of  the  same  description  as  that  which  had 
been  purchased — that  she  bad  been  in  his  company  shortly 
before  the  alleged  murder,  and  that  she  made  some  mis- 
representations when  inquiries  were  lua'le  to  her.  This  ia 
a  strong  circumstantial  case,  but  it  is  ju»t  of  such  a  charac- 
ter that  it  might  be  desirable  that  the  pris«mer  should  be 
present  at  the  investigation  before  thu  Cnroiie',  though  it 
might  he  considered  by  her  legal  adviser  inexpedient  to 
tender  her  for  examination.  Therefore,  il  the  application 
rested  alone  on  the  ground  of  the  prisoner's  de^iie  or  that 
ot  her  advisers  that  she  should  be  tisndered  as  a  witness,  I 
should  feel  very  great  difficulty  in  refusing  a  writ  of  Aaitos. 
eurput  ad  tutifirandum.  But  the  application  here  is  made, 
also,  on  other  grounds.  In  Jieardon't  case  I  expressed  an 
opinion,  to  which  l  still  adheie,  that  it  was  desirable  on  all 
ground*  that  the  prisoner  should  be  brought  before  the 
Coroner's  Court,  and  that  I  was  bound  to  assist  an  applica- 
tion for  that  purpose,  itj  in  point  of  law,  it  was  competent 
for  me  to  do  so.  In  the  course  of  the  argument  in  that 
case,  it  was  admitted  by  Mr,  Johnson,  as  counsel  for  the 
Crown,  that  the  Court  could,  under  special  circumstances, 
issue  the  writ  in  aid  of  the  defective  powers  of  an  infer!  .r 
Court.  This  I  regard  as  a  case  coming  within  the  principle 
there  ailmitted.  I  am  of  opinion  that,  in  a  ca-te  where  the 
party  accused  claims  the  right  to  be  present  at  the  Coioi.ur's 
inquiry  in  order  to  hear  the  evidence  received  against 
him«elf  or  herself,  and  to  assist  his  or  her  coun«el  and 
attorney,  I  am  bound  to  grant  the  application  for  that 
purpose.  The  Solicitor-Geneial  has  argued  that  the  decision 
would  apply  to  every  case  throughout  the  country — I  quite 
agree  with  him,  and  I  am  not  afraid  to  take  that  view  of  it. 
I  have  not  any  t'oubt  that,  in  every  proper  ease  in  which 
the  law  ufficent  of  tlie  i'rown  should  think  it  right  to  do  so, 
they  would,  themselves,  take  measures  to  have  a  pri.-«ner 
brought  belore  the  Coroners'  Courts.  I  am  quite  ture  that, 
in  this  particular  case,  if  the  Solicitor-General  consiiiereff  it 
right,  he  would  have  advised  that  the  present  applicatiim 
should  be  made  at  the  expense  of  the  Crown.  In  cases  in 
which  the  Crown  would  not  make  snoh  an  application,  it 
would  have  to  be  made  at  the  risk  and  expense  oi  the 
prisoner,  ami  if  I  should  order  the  writ  in  the  present  case 
it  would  be  issued  at  the  expense  of  the  party  accused. 
Generally  speaking,  the  very  last  place  in  which  persons 
desire  to  be  is  in  a  Coroner's  Court — it  is  the  place  they  most 
wish  to  avoid,  and  if  the  police  would  allow  them  they  would 
keep  out  of  it  altogether.  So  that  I  do  not  think  it  likely 
to  be  a  matterof  frequent  occurrence  that  persons  would  incur 
the  expense  of  an  application  for  a  Aaoeos  eorpiu  for  the 
mere  pleasure  of  being  present  at  a  Coroner's  inquiry.  In 
country  cases  the  expense  of  transmission,  also,  would  have 
to  lie  borne  by  the  party  seeking  the  writ.  Therefore,  I  do 
not  think  that  there  could  be  any  danger  of  abuse  resulting 
from  the  decision  which  I  am  about  pronounoing.     It 
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appean  to  roc,  upon  two  grounds,  that  the  present  ease 
comes  within  Reardon'i  case.  First,  it  ix  a  cane  where  the 
attorney  swears  in  hi'  affidavit  that  lie  is  advised  to  tender 
this  vi^oman  ns  a  witness 

The  Solicitor-General He  does  not  swear  that,  or 

that  he  intendi  to  examine  her.  He  says,  "  I  ain  ad- 
vised, and  myself  verily  believe,  that  the  presence  of 
the  said  Anne  Wyndfor  Marshall  will  be  necessary  at 
the  Coroner's  inquest " 

Bi/rne In  order  that  ihe  prisoner  may  be  tendered 

as  a  witness. 

FrrzaEB.vLD,  J. — liven  upon  the  statenimt  contained  in 
the  affidavit,  I  would  fed  great  diiBonlty  in  refusing  the 
application  ;  ami  I  have  already  expressed  the  opinion,  in 
this  and  other  criminal  cases  that  it  would  be  the  proper 
course  to  enable  a  prisoner  to  have  the  option  of  tendering 
her>elf  or  himself  to  be  examined  ;  and  I,  also,  thinly  tt;at 
the  special  circunietances  uf  tliia  oasu  render  it  advisable 
that  the  prisoner  should  he  present.  Her  presence  might 
aid  in  the  adiuinistnition  of  justice,  in  enabling  the 
Coroner's  jury  to  find  not  merely  a  verdiot — for  1  do  not 
narrow  ihe  adminixtration  of  justice  in  the  Coroner's  Court 
to  that — but  a  (rue  verdict,  whatever  that  verdict  might  be. 
It  is  not  a  cane  resting  upon  direct  evidence  of  the  crime 
having  been  actually  xeen  committed  ;  the  evidence  is  cir- 
oumstantial,  and  it  is  one  of  those  cases  in  which  it  is 
desirablu  that  the  party  accused  should  be  present  at  the 
ini|ue>>t.  I  therrfore  feel  bound  to  giant  the  writ  (to  be  of 
the  8»me  form  ami  nature  as  in  Reardon'i  case),  again 
expressing  the  opinion  that  some  alteration  in  tbe  lnw  is 
desirable,  so  as  to  render  unnecessary  this  very  expensive 
kinil  of  application.  Some  short  and  suiumary  process 
might  be  devised  to  meet  sucli  cases  as  the  present,  and  in 
order  to  nid  in  the  adminiiitralion  of  ju>tice. 

Motion  granted. 

Attorney  for  the  applicant,  P.  A.  White. 

Attorney  for  the  Crown,  Matheua  Anderson. 


COURT  OF  COMMON  PLEAS. 

Reported  by  Cecil  K.  Rocue,  Esq.,  Barrisler-at-law. 

(Before  Monahan,   C.J.,   Kbooh,  Mohbis,  and 
Lawson,  J.J.) 

Williams  v.  Hepenstall. 

1873,  June  7,  Nov.  19 Action  by  administratrix — 

Non-liability  of  asxels  of  intestate  to  seizure,  on  foot  of 
judgment  murlced  against  iidministratric  in  her  own  right. 

The  widmc  of  an  intestate  remained  in  the  possession  of 
his  assets  for  tivo  years  withoul  taking  out  administration, 
and  then  took  out  administration,  and  revived  and  con- 
tinued, as  administratrix,  an  action  which  had  been  pending 
at  the  death  of  her  husband.  She  teas  non-suited  in  the 
'action,  and  judgment  teas  marked  against  lur  in  her  oien 
right. 

Held,  that  the  sheriff  could  not  give  a  good  title  to  a 
purchaser  to  a  chattel  real  forming  portion  of  the  assets 
of  the  intestate,  and  sold  under  a  fi  f  a  issued  against  her 
for  the  costs  of  the  non-suit. 

Ejectment  tried  before  Whiteside,  C.J.,  at  the  Wick- 
low  spring  assizes,  1873,  for  two  houses.  John  Hepen- 
stall, down  to  his  death,  which  took  place  on  the  26ch 
of  October,  1870,  was  in  possession  of  these  bouses, 
as  tenant  from  year  to  year  to  .VI  r.  Gunn  Cunningham. 
The  plaintiff,  William  Williams,  had  a  house  next  door 
to  John  Hepenstall,  who  was  a  licensed  publican.  John 
Hepenstall  was  husband  of  the  dt^fendant,  Julia  Hepen- 
stiul.  In  Alarch,  187<',  he  commenced  an  action  of  tres- 
pass against  the  now  pl.iintiff  Williams,  and  after  defence 
filed  took  no  furtlier  steps.  His  widow  remained  in  pos- 
sersion  of  his  assets.    In  July,  1 872,  she  took  out  letters 


of  administration  to  her  deceased  husband  and  revived 
(by  suggestion)  and  continued  the  action  as  administra- 
trix. It  came  on  for  trial  at  the  Wicklow  summer 
assizes,  1872,  when  she  was  non-suited.  Williams 
obtained  judgment  against  the  administratrix  de  bonis 
propriis  for  his  costs,  which  amounted  to  £62  13s.  9d. 
A  writ  of  fieri  facias  was  issued  thereon,  under  which 
the  sheriff  seized  her  interest  in  tbe  houses  in  question, 
and  sold  and  made  a  conveyance  of  tbe  same  to 
Williams,  on  3rd  of  Sept.,  1872.  The  writ  of  fieri 
facias  was  directed  to  the  sheriff  in  these  words,  "  That 
off  the  goods  and  chattels  of  Julia  Hepenstall,  ad- 
ministratrix of  John  Hepenstall,  deceased,  you  cause 
to  be  levied,  &c."  Upon  the  writ  was  endorsed,  that 
the  within  named  Julia  Hepenstall. is  a  shop-keeper  and 
spirit  dealer  in  the  town  of  Wicklow,  within  your 
bailiwick,  wherein  she  has  goods  and  chattels  sufficient 
to  satisfy  the  writ.  The  purchase  money,  £90,  was  paid 
for  the  houses.  The  name  which  was  left  over  the  door 
was  the  same  which  was  there  in  the  lifetime  of  John 
Hepenstall,  namely,  "J.  Hepenstall." 

Hemphill,  Q.C.,  cilled  on  his  Lordship  to  direct  a 
verdict  for  the  defendant,  or  for  a  non-suit,  on  the 
ground  that  the  premises  which  were  the  subject  of  this 
action  formed  portion  of  the  assets  of  the  late  John 
Hepenstall,  and  could  not  have  been  legally  seized  or 
sold  under  the  judgment  of  nou-suitor  the  fieri  facias, 
and  that  the  conveyance  of  the  sheriff  to  the  plaintiff 
conveyed  no  title.  That  the  judgment  was  entered  as  it 
alone  could  be,  under  the  157lh  section  of  the  Common 
Law  Procedure  Act,  1853,  against  Julia  Hepenstall  in 
her  own  right,  and  the  fieri  facias  was  in  conformity 
therewith,  and  only  authorized  a  levy  off  the  goods  of  the 
said' Julia  Hepenstall  in  her  own  right,  and  not  off  tho.se 
of  which  she  was  possessed  as  administratrix  of  her 
deceased  husband. 

His  Lordship  declined  so  to  direct ;  and  he  directed 
a  verdict  for  the  plaintiff,  but  reserved  leave  to  have  the 
verdict  entere<l  tor  the  defendant  in  case  the  Court 
should  be  of  that  opiniotu  A  conditional  order  having 
been  obtained  in  pursuance  of  the  leave  reserved, 

Edward  Gibson,  Q.C.  (with  him  John  G.  Gibson)  for 
tbe  plaintiff,  showed  cause. — It  has  been  held  that  the 
goods  of  a  testator  in  the  hands  of  bis  executor  cannot 
be  seized  in  execution  on  a  judgment  against  the  execu- 
tor in  his  own  right,  but  there  the  goods  had  not  been 
actually  sold :  Farr  v.  Newmnn,  4  T.  B.  62 1 .  But  where 
the  goods  of  the  testator,  in  the  bands  of  an  executor, 
had  been  actually  sold  under  a  fieri  facias  for  a  debt  of 
the  executor,  it  was  held  that  the  property  passed  by  the 
execution  and  could  not  be  afterwards  seized  uader  a. 
writ  sued  out  by  a  creditor  of  the  testator:  Whale  v. 
Booth,  i  T.  R.  625.  Where  the  executrix  used  the  goods 
of  the  b^stator  as  her  own,  and  afterwards  marrie<l  and 
treated  them  as  her  husband's,  it  was  held  she  could 
not,  in  an  action  by  the  husband  and  wife  jtare  uxoris, 
object  to  the  same  being  taken  in  execution  for  the 
husband's  debt :  Quick  v.  Staines,  I  B.  <&  P.  293. 

Hemphill,  Q.C.  (with  him  Short)  for  defendant  contra. 
—  This  is  a  question  as  to  how  far  the  plaintiff  has  made 
out  a  title  to  the  premises.  Tbe  plaintiff  must  show  that 
the  sheriff  seized  something  which  the  law  enabled  him 
to  seize,  and  to  give  a  title  to.  By  16  &  1 7  Vic.,  c  1 1 3, 
sec.  157,  judgment  shall  follow  u(ion  the  verdict  in  favour 
of,  or  against  tlie  person  making  such  suggestion,  as  if 
he  were  originally  the  plaintiff".  By  3  &  4  Vic,  c.  105, 
sec.  56,  in  every  action  brought  by  any  executor  or 
administrator  in  right  of  the  testator  or  intestate,  such 
executor  or  administrator  shall,  unless  the  Court  in 
which  such  action  is  brought,  or  a  judge  of  any  of  the 
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Superior  Courts  shall  otherwise  order,  be  liable  to  pay 
costs  to  the  defendant  in  case  of  being  non-suited,  or  a 
verdict  passing  against  the  plaintiff,  and  in  all  other 
cases  in  which  he  would  be  liable  if  such  plaintiff  were 
suing  in  his  own  right,  apun  a  cause  of  action  accruing 
to  himself,  and  the  defendant  shall  have  judgment  for 
such  costs,  and  they  sha.l  be  recovered  in  like  manner." 
Therefore,  the  judgment  could  only  be  against  the 
administratrix  in  her  own  right.  These  houses  were 
vested  in  Julia  Hepeustall,  as  administratrix ;  the  fact 
of  her  remaining  so  long  in  possession  of  the  houses 
could  not  divest  her  of  the  character  of  administra- 
trix by  which  title  she  held  them.  They  were  the 
assets  of  her  husband.  Under  a  fieri  facias  against 
a  person  in  his  own  right,  property  cannot  be  seized 
which  belongs  to  that  person  in  his  administrative 
capacity.  The  erantof  administration  is  the  foundation 
of  the  title.  Where  the  goods  of  an  intestate  had  been 
taken  possession  of,  and  used  by  the  administrator  for 
three  months  afler  the  death  of  the  intestate,  it  was 
held  that  they  could  not  be  taken  in  execution  for 
the  debt  of  the  executor:  M'-Leod  v.  Drummond,  17 
Ves.  168 ;  Kinderley  v.  Jervis,  22  Beav.  23.  The  second 
marriage  made  all  the  difference  in  Quirk  v.  Staines, 
I  B.  &  1'.  293.  They  cited  Foster  v.  Bates,  12  M.  &  W. 
226 ;  T/wrpe  v.  Stallivood,  5  M.  &  Gr.  760 ;  Gaskell 
V.  Marshall,  1  M.  &  R.  132;  In  re  Thomas,  1  PhilL 
C.  C.  159. 

Gibson,  in  reply. 

Cur.  ado.  vuU. 

MoHAH.\N,  C.J. — ^We  have  b«re  had  to  consider  carefully 
both  the  authorities  cited,  and  also  the  facts  of  thin  case. 
It  appears  that,  prior  to  1870,  John  Hepenstall  occupied 
two  houses  in  Wicklow,  as  tenaot  from  year  to  year,  to 
Mr.  Gunn  Cunnin(;ham,  and  in  March,  1870,  having  had 
some  cause  of  complaint  agaiast  William  WiUiama,  fur  an 
injuiy  doue  to  these  premises,  he  cummeuced  an  action 
agamst  him.  In  October,  1870,  Mr.  Hepenstall  died,  and 
tb«  action  proceeded  no  further  till  1872,  when  his  widow, 
Mrs.  Julia  Hepenstall,  who  hail  ramaineil  in  possession  of 
the  bouses,  uas  nuxious  to  continue  the  action,  and  for  that 
purpose  Khe  obtained  letters  of  admini;<trAtion  and  revived 
the  action,  ijbe  brought  her  case  to  trial  at  the  summer 
aagizes,  in  187*2.  ^he  was  non-suited,  aird  Williams  taxed 
his  costs,  and  xued  out  an  execution  against  her,  naming  her 
as  administratrix  of  ber  hovhand.  The  xberiff having  oeized, 
and  advertised  fur  sale,  these  two  houses,  sold,  nud  executed 
»  conveynnce  of  them  to  Williruiis.  Williams  then  brought 
an  ejectment  for  them.  The  widow  insisted  that  the  sberiif 
bad  no  rigbtto  sell  th»8e  two  houses. 

The  question  to  be  decided,  which  was  argued  bifore  us  at 
great  length,  is,  whether  she  had  not,  by  her  acts,  made  the 
property  her  own,  and  if  so,  whether  the  sheriff  had  notaright 
to  sell  it.  There  are  two  cases  expressly  in  point,  which  were 
not  cited  at  the  Bar.  in  Li/ont  v.  Muldarry  (Hayes,  S34) 
trover  was  brought  for  oats  which  had  been  sold  to  the  in- 
testate to  be  paid  fur  on  delivery  ;  the  oats  were  delivered, 
but  not  paid  for  ;  the  puiclia>er  iiied  ;  and  tiie  defendant, 
with  the  coi'Sent  of  the  plaintiff — who  wa^  the  intextate's 
widow^^carried  off  all  the  oats  found  upon  tlie  premises, 
an  well  that  which  he  had  previously  M>ld  to  the  intestate 
as  a  quantity  which  had  been  purcha^ed  fiom  another 
pel  son.  And  in  that  case  Joy,  C.B  ,  said  : — "  Every  prin- 
ciple of  justice  is  secured  by  holding  that  the  doctrine  of 
rehitioii  prevails  for  tight  and  not  for  wrung,  and  a  |iera>>D 
cnimot  di-pose  of  the  goods  of  an  illte^tate  ami  afterwards 
give  validity  to  his  act  by  taking  out  admiuistration."  In 
a  Miiiilar  vase,  which  came  before  myself,  1  imid,  "There 
is  no  question.  The  Ian  is  perfectly  settled  Ib.U  tlie  act* 
of  a  party  before  taking  ool  administration  are  not  binding 
when  he  becom>-s  adminiHtrator  in  tact.  As  to  WhitthaU 
v.  Siiuire,  Carth.  104,  it  is  overruled  in  Lyons  v.  MuUlarry, 
Hayjs'   iiep.  i5aO "    (Li/HuyAt  v.  lieuuion  8   Ir.  Jur.   N.  S. 


368).  The  present  case  cannot  he  distmguished  from 
those  two  cases,  and  a  verdict  must  be  entered  for  the  de- 
fendant. 

Cause  shoion  disaUmeed. 

Attorney  for  plaintiff,  Burkitt. 

Attorney  for  defendant,  Gqf. 


(Before  Monahah,  G.J.,  Kbooh,  and  Lawson,  J.J. 

Roche  v.  Roche 
Nov.  2 1  St,  1873. — Ejectment  on  the  title — Acceptance  of 
,a  less  rent  by  the  head  landlord — Evidence  to  prove  a 
surrender-in- law — C.  L.  P.  .4 ,  1853,  sec.  204. 

The  plaintiff,  in  an  action  of  ejectment  on  the  title,  pro- 
duced an  old  lease  of  the  premises/or  which  the  ejectment 
was  brought,  to  his  grandfather  wnder  whom  he  claimed; 
the  plaintiff  had  left  the  country,  and  his  mother,  who  hak 
married  the  defendant,  remained  in  possession  as  agent  for 
her  son,  for  a  very  long  period ;  a  lesser  rent  than  that 
originally  reserved  had  been  received  by  the  head  landlord. 

Held,  that  this  did  not  amount  to  a  surrender-in-laie  of 
the  original  lease,  andthai  the  plaintiff'was,  in  consequence, 
entitled  to  recover. 

Til's  case  was  tried  at  the  Limeiick  Assizes,  before 
Deasy,  B.  The  acUon  was  an  ejectment  on  the 
title,  brought  by  the  plaintiff,  William  Roche,  against 
Patrick  Roche,  to  recover  part  of  the  Lands  of  James- 
town, in  the  county  Limerick,  comprising  16a.  39p. 
The  facts  proved  in  evidence,  as  appeared  by  the 
learned  Judge's  report,  were  as  follows : — The  plain- 
tiff produced  a  lease,  bearing  date  Ist  of  April,  1615, 
from  John  Crowe  to  William  Roche  and  David  Roche, 
of  the  lands  of  Jamestown,  at  a  yearly  rent  of  £3  12s. 
per  acre,  for  three  lives.  William  Roche,  mentioned  in 
the  lease,  was  grandfather  of  the  plaintiff.  The  rent  of 
the  land  was  paid  half  by  William  Roche  and  half  bv 
David  Roche.  On  the  death  of  his  father,  the  plain  ti^ 
came  into  possession  of  a  moiety  of  the  lands.  The 
plaintiff  left  this  country  for  Australia,  when  only  six- 
teen years  of  age,  leaving  his  mother  in  possession  of  the 
lands  as  his  agent.  iShe  received  money  from  the  plain- 
tiff, from  time  to  time,  to  assist  her  in  carrying  on  the 
work  of  the  farm.  The  plaintiff's  mother  married  the 
defendant,  who  lived  with  her  on  the  land.  She  paid  a 
rent  of  £2  per  acre  to  the  landlord.  It  was  proved  by 
the  iigent  of  the  landlord  that  the  larger  ren^  reserved 
under  the  lease  of  1815,  had  not  been  paid  within  a 
very  long  period.  The  lives  in  the  lease  had  expired, 
tubsequently  to  the  service  of  the  writ,  but  the  plaintiff 
continued  the  action  under  16  &  17  Vic.  c.  113,  sec. 
204  (C.  L.  P.  A.,  1853),  which  provides  for  cases 
where  the  title  of  the  plaintiff  appears  to  have  ex- 
isted at  the  time  of  service  of  the  writ,  but  has  expired 
before  the  time  of  trial,  and  enacts  that  he  shall, 
notwithstanding,  be  entitled  to  a  verdict,  and  to  a 
judgment  for  his  costs.  At  the  trial,  the  learned  judge 
directed  a  verdict  for  the  defendant,  reserving  leave  to 
the  pluintiff  to  have  it  changed  into  one  for  him,  if  he 
should  have  so  directed.  A  conditional  order  having 
obtained  iii  pursuance  of  the  leave  reserved, 

James  Murphy,  Q.C.  (with  him  Naish),  for  the  de- 
fendant, showed  cause. — There  was  no  evidence  that 
the  father  of  the  pkintiff  was  the  eldest  son  of  William 
Koche,  the  lessee.  The  plaintiff  has  produced  no  evi- 
dence that  the  lands  ><  ere  held  under  the  lease.  It  was 
not  proved  that  die  rent  reserved  in  that  lease  was  ever 
paid,  or  that  the  lease  was  ever  acted  on.  The  mode 
in  which  the  lands  were  held  was  of  a  very  exceptional 
character.     All  the  family  lived  on  the  furin,  and  none 
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of  them  was  more  in  possession  than  the  others.  The 
payment  of  £1  per  acre  was  evidence  of  a  tenancy  from 
year  to  year  which  subsisted  between  the  plaintifTs 
mother  (who  is  also  wife  of  the  defendant),  and  the 
landlord.  [.Monahan,  C.J. — But  there  is  no  evidence 
of  the  surrender  of  the  old  lease].  No ;  for  there  was 
no  evidence  of  the  payment  of  the  original  rent  under 
the  lease  at  all. 

O'Riorclan,  for  the  plaintiff.  —The  evidence  produced 
by  us  was  sufficient.  We  showed  who  the  original 
lessees  were,  and  we  showed  that  we  were  in  possession 
for  more  than  thirty  years  back.  The  rent  paid  was  a 
reduction  of  the  rent  reserved  under  the  original  lease. 

MoNAHAN,  CJ. — We  think  there  was  fiome  evidence  to 
go  to  the  jnry,  and  that  being  so,  we  think  that  the  plaintiff 
is  entitled  to  a  verdict.  We  think  that  the  defendnnt  was 
not  entitled  to  the  direction  of  the  learned  Baron.  The 
verdict  must  b«  entered  for  the  plaintiS 

Cause  $houm  disallowed. 

Attorney  for  the  plaintiff,  Mariarty. 
Attorney  for  defendant,  Ryan. 


CONSOLIDATED  CHAMBER. 

Rqmtied  by  Cecii.  R.  Roche,  Esq.,  Barrister-at-law. 

(Before  Egooh,  J.) 

Greham  v.  Katanaoh. 

1873,  Dec.  5 Practice — Interpleader  —  Defendant 

resident  out  of  jurisdiction — Security  Jor  costs. 

The  Court  re/used  to  order  that  an  execution-creditor, 
named  as  defendant  in  an  interpleader  issue,  should  give 
leeurityfor  costs. 

A  summoning  order  having  been  obtained  on  behalf 
of  the  sheriff,  and  the  parties  upon  the  hearing  con- 
senting to  take  an  issue,  the  claimant  to  be  name<l 
plaintiff  and  the  execution  creditor  defendant, 

Monroe,  for  the  plaintiff,  who  claimed  under  a  bill  of 
sale,  applied  that  the  defendant  should  give  security  for 
co&ts,  on  the  ground  that  he  resided  out  of  the  jurisdic- 
tion :  Hoban  v.  Munro,  1  Ir.  L.  T.  647,  Ir.  R.  2  C.  L. 
74. 

D.  Lynch,  for  the  defendant,  contra. — The  application 
is  unprecedented.*  In  Hoban  v.  Munro  the  application 
was,  that  the  claimant,  not  the  defendant,  should  give 
security. 


•  In  Mtlin  v.  Dumont,  20  L.  T.  N.  S.  33C,  the  defendant  in  an 
interpleader  issue  wud  ordered  to  give  security  for  costs,  he 
beiiij;  r. Mdent  out  of  the  jurisdictiun.  \  sum  of  money  was 
pnid  into  Court  by  tlie  sheriff  tn  abide  the  result  of  the  issue. 
The  defiflidaiit  having  delayed  giving  the  sevuritv,  a  rule 
obtained  by  the  claimant  was  made  absolute,  grunting  the 
claimant  leave  to  mark  judgment  fur  the  money  in  Court  unless 
the  defendant  found  security  within  a  period  prescribed, 
Keating,  J.,  ul).servin!;,  ihut  "ivitb  regard  to  security,  the 
defendant  in  an  interpleader  i>sue  is  In  tlie  same  position  u  the 
plaintiff  in  any  other  action."  So,  see  iVilliitnu  v.  Croulin//,  16 
L.  ■).  I!.  P.  112.  .■<o,  the  insolvency  of  a  defendant  in  inter- 
pleader mav  uffoni  grouiul  for  compelling  him  to  give  security 
(Mr  Willie',  U.,  Best  v.  Unyet,  1  H.  &  0.  725;  Gtller  v. 
Prickett,  15Q.  It.  1082  ;  but,  a<  to  the  latter  ca<e,  see  RiJ'fieai/  v. 
Jones,  1  L.  T.  N.  3.  388).  But  see  Quintan  v.  Butt,  bit  Jur. 
K.  S.  13U,  wliere,  on  an  application  that  ilie  exeiution-creditor 
should  give  security,  on  the  ground  that  he  was  not  pouessed 
of  means,  (he  Court  siid,  "  \Ve  cannot  make  any  such  order; 
you  are  now  askini;  thit  a  defendant  Kbuuld  be  ctunpelled  to 
give  secttrlly  for  costs."  That  the  plaintiff,  not  ot  the  juris- 
diction or  m«>lvent,  mav  be  ordered  to  give  security,  see 
Wastrr  v.  DtUnJidd,  7  C.B.  201 ;  Bauaerh  v.  Bettttt,  I  f.  B. 
313,  2  U.  &  I..  W\ ;  but  see  JUJi/uniu  v.  Joaei,  ante.  Mn:a 
C.  L.  P.  Act,  I860,  s.  12  (Eng.),  ^ou  f anna- v.  European  Bank, 
L.  K.  1  Ex.  261 [Ed.  Ir.  L.  T.  Rep.-^ 


Keooh,  J. — No  authority  is  shown  for  making  sneh  an 
order  against  the  defendant  in  an  interpleader  issue.  I  shall 
only  make  the  tisual  order. 

Attorney  for  the  plaintiff,  Stephens. 
Attorneys  for  the  defendant,  Casey  (r  Clay. 


COURT  OP  BANKRUPTCY. 

Reported  by  E.  N.  Bi,aks,  Esq.,  Barrister-at-law. 

(Before  Miu.er,  J.) 

In  the  matter  of  an  ARaANoniG  Debtor. 

1873,  Dec.  23. — Arranging  delitor — Payment  of  costs  in 
full,  awarded  to  a  creditor  in  a  suit  previous  to  filing  of 
petition. 

Previous  to  filing  a  petition  for  arrangement  unth  his 
creditors,  a  trader  had  brought  a  suit  in  the  Court  of 
Admiralty,  claiming  a  cargo  of  wheat  in  the  defendant's 
possession;  in  vihich  suit  the  defendant  succeeded,  with 
costs.  At  the  second  composition  meeting  in  the  arrange- 
ment matter,  the  defendant,  who  remained  omner  and 
possessed  of  the  wheat,  having  applied  for  payment  of  the 
costs  in  full,  the  Court  refused  the  motion. 

Application,  on  behalf  of  a  creditor  of  an  arranging 
debtor,  for  payment  in  full  of  costs  awarded  to  him  as 
against  the  arranging  debtor.  The  facts  and  argu- 
ments appear  fully  m  the  judgment  of  the  Court. 

G.  Perry,  in  support  of  the  application. 

M.  Laricin,  solicitor  for  the  trader,  contra. 

MlLLSB,  J. — At  the  second  sitting  for  compo«tioo  by  the 
arranging'trader  in  this  matter,  an  application  was  made  on 
behalf  of  Mr.  Robert  Shaw,  without  any  previous  notice, 
for  payment  in  full  of  the  sum  of  £1 19  (ia  for  costs  awarded 
to  him  by  the  Conrt  of  Admiralty  in  dtfending  a  suit 
brought  by  the  arranging  debtor  agamiit  him,  in  reipect  of 
wheat  of  which  Bhaw  previoosly  held  the  poesesfdon,  and 
which  poBseaaion  8haw  was  by  that  Court  declared  entitled 
to  retain.  As  no  notice  of  such  application  had  been  pre- 
viously given,  this  Court  could  not  have  expected  to  receive 
much  assistance,  either  frcm  the  agent  of  the  trader  or  his 
other  creditors,  while  the  claim  was  prexsed  (not  at  all  undoly) 
as  if  c<  miisel  believed  that  there  was  some  foundation  for  such 
a  claim  ;  and,  an  there  was  but  one  more  public  sitting  of  the 
Court  before  the  Christmas  vncatioii.  upon  this  day.  I  let  this 
matter  otand  until  this  day,  in  order  that  I  might  have  an 
opportunity  of  reading  the  papers,  although  I  then  declared 
a  very  deiided  opinion  that  there  was  no  foundation  for  the 
application. 

The  first  ground  upon  which  the  claim  of  Shaw  for  pay- 
ment of  his  demand  in  full,  irrespective  of  the  conipcitinn, 
which  had  been  forced  upon  all  the  other  creilitors,  was  put 
forward,  was,  that  the  suit  brought  by  the  arranging  trader 
against  Shaw  in  the  Court  of  Admiralty,  in  whidi  Shaw  aa 
defendant,  was  declared  entitled  to  the  costs,  in  respect  of 
the  claim  thus  made,  as  against  the  arranging  trader,  dis- 
closed acts  of  fraud  on  the  part  of  the  arranging  trader, 
which  entitled  Shaw  to  payment  of  these  costs  in  fnll.  It 
is  enough  for  me  to  say  that  the  decree  of  the  Court  of 
Admiralty,  upon  the  face  of  it,  only  purports  to  diamiss  the 
))etition  of  the  arranging  trader,  which  lotigbt  to  recover 
from  Shaw  the  possession  of  a  cargo  of  wheat,  mentioned 
therein,  with  costs  against  the  arran;;ing  trader,  and  that 
KQch  decree  bore  date  so  far  back  as  the  19tli  <if  May,  1873, 
while  the  petition  for  arrangement  by  the  trarler  was  not 
filed  until  the  llth  of  November,  1873 ;  and  that  it  is  not 
rompetint  for  me,  upon  this  sitting,  to  go  l>ehind  the  decree 
of  the  Court  of  Admiralty  of  tlie  I9&  May,  or  into  any 
inquiry  as  to  the  evidence  on  Ahich  that  decree  wa^  pro- 
notinceH,  as  aff.irding  any  ground  for  placing  Shaw  in  a 
better  p»siti"n  tunn  other  creditors  of  the  arranging  trader, 
who  might  be  bound  by  that  com|>o8ition ;  but,  even  if  it 
was  competent  for  me  to  gu  into  any  such  inquiry,  common 
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Fadii  and  Stoker  v.  GtLiMkn  and  Potteb. 


[Chan.  Ap. 


MDBe  forbids  that  I  should  allow  the  alleged  acts  of  tnud 
by  the  arranging  trader,  in  an  unnucceaafol  attempt  to  dis- 
turb the  poiMesion  by  Shaw  uf  his  property,  to  form  any 
ground  fur  depriving  the  trader  poenbly  of  tiie  means  of 
paying  to  the  other  creditors  tlie  amount  of  their  composi- 
tiuB,  which  tlicy  were  forced  to  accept,  or  for  diminitjiiiig 
the  assets  of  the  trader  to  that  extent,  and  thereby  foroing 
them  to  recive  a  smaller  amount  of  composition  upon  their 
respective  debts.  The  second  ground  could  scarcely  have 
been  consideTed  by  oouosel  before  it  was  pressed  upon  the 
Court,  namely — that  because  this  Court  does,  within , 
limits,  pay  in  full  costs  of  creditors,  bond  fide  incurred  in 
enforcing  their  demands  against  traders,  prior  to  the  time 
of  the  petition  for  arrangement  being  file^l  by  such  trader, 
therefore,  the  claim  of  Shaw,  being  for  costs  decreed  prior 
to  the  date  of  the  petition  being  filed,  should  within  that 
rule,  lie  paid  in  full.  The  very  essence  of  that  rule,  is  that 
the  creditor  is  subseqoently  forced  to  take  a  composition 
upon  the  debt,  for  the  purpose  of  enforcing  which  such  costs 
bad  been  previously  inenrred.  I  have  failed  to  discover  what 
resemblance  the  claim  of  Shaw — being  for  costs,  in  defending 
tt  claim  by  the  trader  to  property,  in  respect  of  which  he  is 
not  required  to  accept  any  composition,  but  of  which,  on 
the  contrary,  he  remains  absolute  owner,  and  possessed — 
has  to  claims  for  oosts  by  creditors,  in  recovering  their 
admittedly  jnsit  demands,  and  upon  which  demands  such 
last  mentioned  creditors  sre  willing  or  forced,  as  the  case 
may  be,  to  accept  a  composition. 

Upon  both  gronnds,  the  application  of  Mr.  Shaw  is 
altogether  unsustainable  ;  and,  as  he  is  not  in  a  position  to 
outvote  the  other  creditors,  he  most  take  his  composition 
with  the  other  creditors,  in  respect  of  the  taxed  costs  set 
forth  in  his  proofs  of  debt. 


COURT  OF  APPEAL  IN  CHANCERY. 

Reported  by  Milbs  Y.  Kehoe,  Esq.,  Barrister-at-Law. 

Paul  and  Stokeb  k.  Gizxman  and  Potter. 

iJov.  11,  12,  13,  1873 Specific  performance — Parol 

agreement — Part  performance —  Weight  and  admission  of 
tmdence. 

Where  there  was  a  parol  agreement  for  the  letting  of 
tlie  residue  of  the  term  of  the  vendors,  without  the  length 
of  the  term  haimg  been  defined,  and  the  defendants  after- 
wards took  possession  of  the  premises,  specie  performance 
was  decreed. 

Specific  performance  will  not  be  decreed  where  the 
evidence  so  directly  conflicts  as  to  leave  the  mind  of  the 
Court  in  uncertainty  as  to  what  are  the  precise  terms  of 
the  contract ;  but,  in  estimating  the  testimony,  the  Court 
wilt  consider  all  the  corroborating  circumstances  and  pro- 
babilities of  the  case. 

Observations  on  the  manner  of  conducting  business  of 
a  judicial  character  depending  in  the  Vice- Chancellor's 
Court. 

Appeal  by  the  defendants  from  a  decree  of  the 
Vice-Cbanoellor,  declaring  "  that  the  agreement  dated 
the  day  of  March,  1871,  in  the  pleadings  men- 

tioned, ought  to  be  specifically  performed  and  carried 
into  execution,  in  case  a  good  title  can  be  made  to  the 
hereditaments  comprised  therein,  or  in  case  the  defen- 
dants have  waived  their  right  to  investigate  the  title ;" 
and  ordering  that  inquiries  be  made — I.  Whether  the 
defendants  had  waived  their  right  to  investigate  the 
plaintiffs'  title  to  the  house  and  premises,  and,  in  case 
they  had  not  waived  same — 2.  Whether  a  good  title 
could  be  made  to  the  house  and  premises  comprised  in 
the  said  agreement  of  the  day  of  March,  1871? 

3.  And  in  case  it  should  appear  that  a  good  title  could 
be  made,  an  inquiry  when  it.  was  first  shown  that  such 
good  title  could  be  made. 

By  their  bill  the  plaintiffs  stated  that,  by  an  indenture 


of  the  14th  Sep.,  1868,  certain  premises  in  the  city  of 
Cork  were  demised  for  1 20  years,  and  that  the  interest 
in  the  premises  under  the  said  indenture  had  vested 
in  the  pUintiffs.  The  defendants,  in  March,  1671, 
entered  into  negociations  for  the  letting  of  the  pre- 
mises to  them  by  the  plaintiffs.  The  defendants  at 
first  objected  to  the  rent,  but  ultimately  an  agreement 
was  come  to  between  the  defendant  Gillman  and  the 
plaintiffs,  as  to  the  nature  of  which  John  £.  Stoker,  one 
of  the  plaintiffs,  swore  that  "  it  was  by  parol,  and  to 
the  effect  that  a  lease  of  the  premises  was  to  be  made  by 
me  and  the  other  plaintiffs  to  the  defendants  at  a  yearly 
rent  of  £120,  for  the  residue  of  the  term  which  we  then 
had  in  the  premises,  and  that,  as  a  further  security  for 
the  said  rent,  the  premises  should  be  insured  against  fire 
in  the  sum  of  £1,000."  The  defendant  Gillman  denied 
that  any  reference  whatever  v^as  made  to  a  lease  during 
that  conversation.  Immediately  after  that  conversation, 
the  defendants  entered  into  possession  of  the  premises 
which  they  had  since  occupied.  Subsequently,  there  were 
various  interviews  between  the  plaintiffs  and  defendants, 
at  one  of  which,  the  defendants  asserted  that,  the  first 
mention  of  a  lease  was  made.  They,  also,  stated  that  they 
had,  from  the  b^inning,  refused  to  take  the  premises  for 
any  term  without  the  nsual  clause  of  surrender.  The 
plaintiffs  said,  on  the  other  hand,  that  the  first  sugges- 
tion made  to  them  of  that  clause  was  when  they  re- 
ceived the  draft  lease  hereinafter  mentioned.  Plaintiff 
also  stated  that  he  called  on  Gillman,  and  that  Gillman 
said  that  he  was  aware  that  the  clause  of  surrender  was 
not  provided  for  in  the  agreement,  but  that  bis  brother, 
Mr.  Sylvester  Gillman,  had  told  him  to  take  care  that 
the  lease  contained  such  a  clause,  and  not  to  take  it 
otherwise.  It  appeared  from  other  evidence,  also,  that 
Daniel  Gillman  had  frequently  obtained  advice  from  his 
brother  in  reference,  to  the  taking  of  the  said  premises. 
Not  long  after  the  agreement  alleged  by  the  Stokers 
had  been  entered  into,  O'Connor,  a  clerk  of  the  Stokers, 
was  sent  to  Gillman  with  a  letter  containing  the  terms 
of  the  agreement,  as  contended  for  by  the  Stokers,  for 
Gillman's  signature.  O'Connor  stated  that  Gillman 
read  this,  and  then,  making  some  excuse,  returned  it 
without  signing  it.  Gillman  asserted  he  returned  it 
without  having  read  it.  The  letter  was  destroyed  by 
one  of  the  plamtiffs.  In  August,  1871,  Mr.  Franklin, 
solicitor  for  the  defendants,  sent  a  draft  lease  to  Mr. 
Foott,  plaintiffs'  solicitor,  which  was  inaccurate  in  many 
respects,  and  was  returned  with  various  alterations. 
On  the  11th  September,  1871,  Mr.  Franklin  furnished 
Mr.  Foott  with  another  drail  lease,  which  contained  a 
clause  of  surrender,  but  no  covenant  to  insure.  This 
drafl  was  returned  on  the  same  day,  with  the  clause  of 
surrender  struck  out,  and  a  covenant  by  the  lessees  to 
insure  against  fire  inserted,  and  a  memorandum  signed 

by  Foott "  We  approve  of  the  foregoing  draft,  lease  as 

altered,  same  being  in  accordance  with  the  agreement 
between  the  parties."  The  draft  was  returned  by 
Franklin  to  Foott  with  this  memorandum — "  I  cannot 
consent  to  the  omission  of  a  clause  of  surrender ;  it  was 
expressly  agreed  to ;  it  was  not  agreed  that  the  lessees 
shoidd  insure,  therefore  the  covenant  introduced  by  the 

lessor's   solicitor  must  be    expunged B.   FrankKn." 

Foott  declined  to  make  these  amendments,  and  on  the 
9th  November,   1871,  plaintiffs  filed  their  bill.     The 

Elaintiffs  alleged  that  the  character  of  the  premises  had 
een  greatly  altered,  and  the  house  injured,  owing  to  the 
business  carried  on  by  the  defendants;  that  partition 
walls  had  been  taken  down,  and  marble  slabs,  which 
had  been  set  up  at  much  expense  in  the  shop,  removed. 
Defendants  asserted  that  thc<ie  dianges  were  trifling, 
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Paul  and  Stoksb  v.  Guuiaii  aks  Fottbr. 


[Chak.  Ap. 


and  did  not  cost  £50.  The  other  materud  facts  in  the 
_  J  mfficiently  appear  in  their  lordships'  judgment. 

Mr.  Rkhey,  Q.C.,  Mr.  Johnton,  Q.C.,  and  Mr.  Ronan, 
for  the  defendaiats  and  appellants,  referred  to  Fry  on 
Specific  Performance,  185,  188,  189,  384;  Lindsay  v. 
lA/nch,  2  Sch.  &  Lef.  I  ;  Lehman  y.  APArtkur,  L.  R. 
3  Ch.  Ap.  503;  Jorden  y.  Monet/,  2  D.,  M'N.,  &  G. 
336 ;  La^  Edward  TTtpmev.  EarlofGlmgalL,  2  H.  L. 
i3i. 

Mr.  JelUtt,  Q.C.,  Mr.  ffHagan,  Q.C.,  and  Mr. 
Hickion,  for  the  plaintiffs  and  respondents,  cited 
Morphett  T.  Jone*,  1  Swan.  172;  Mundy  y.  JoUiffe,  5 
M.  &  Or.  177 ;  Num  y.  Fabian,  L.  R.  1,  Ch.  Ap.  39 ; 
Waltm  y.  Hobb»,  2  Atk.  19. 

Lord  O'HaOaV,  C. — Id  tbia  case  I  have  some  difficulty  in 
coming  to  a  concliuion,  as  on  all  the  material  facta  the  awom 
testimony  ia  moat  contradictory  and  irreconcilable.  Upon 
the  two  principal  pointa  in  the  caae — whether  there  waa  a 
eonoli'ded  agreement,  and  if  so,  what  that  agreement  was — 
and  upon  all  the  poiuta  immediately  anbaidiary  to  these  the 
•ridence  ia  wholly  conflicting.  But  I  am  of  opinion  that  the 
decree  of  the  Vice-Chancellor  ought  to  be  affirmed.  We  have 
had  aome  observation  with  reference  to  the  law,  but  there  is 
in  this  case  no  question  of  law  as  to  which  there  is  any  real 
contention.  The  legal  principles  are  perfectly  plain,  and 
all  we  have  to  aae  is  how  they  may  be  satisfactorily  applied. 
The  plainti&  here  seek  enforcement  of  a  parol  agreement, 
on  the  ground  of  part  performance.  We  must  see  if  there 
waa  an  agreement,  and  if  ao,  whether  there  waa  part  per- 
formance. And  tixea  we  must  see  if  that  part  performance 
had  clear  reference  to  the  agreement.  The  burden  of  proof 
is  on  the  plaintiffs,  but,  for  the  purpoae  of  proving  their 
caae,  it  1b  competent  for  them  to  go  into  all  the  evidence 
before  or  after  the  agreement,  or  the  part  peiformance ;  all 
these  things  may  be  considered  when  we  ask  the  plaintiffs 
to  prove  the  allegations  on  which  their  case  rests.  It  is 
perfectly  clear  that,  if  there  should  be  on  nne  side  the  asser- 
tion of  a  certain  fact,  and  on  the  other  the  denial  of  that 
assertion,  pure  and  simple,  if  they  ao  stand  nakedly  against 
one  another,  in  that  case  there  can  be  no  specific  perform- 
ance. We  must  then  see  if,  in  this  caae,  there  is  anything 
to  corroborate  the  plain  tifls.  There  are  two  questions — 
first,  whether  there  is  evidence  of  a  concluded  agreement ; 
and  second,  if  so,  what  was  it.  Upon  the  second  question 
the  testimony  is  most  conflicting.  It  was  asserted,  oo  the 
one  aide,  that  there  was  a  promise  to  keep  the  place  insured ; 
on  the  other,  that  there  ought  to  be  a  clause  of  surrender — 
and  each  party  denied  the  assertion  of  the  other.  It  is 
objected,  indeed,  that  the  statements  of  the  plaintiffs  are 
very  vague.  There  is  a  good  deal  in  that,  but  on  the  other 
side  there  is,  at  least,  nn  equal  vagueness.  The  particular 
agreement,  as  set  forth  in  the  affi(hivit  of  Daniel  Stoker,  is 
objected  to  as  being  merely  a  statement  of  the  effect  of  the 
oonvetsation.  [His  Lordship  here  read  Stoker's  evidence.] 
Ko  doubt  that  is  a  very  fair  Way  of  putting  it,  but  thin 
matter  passed  without  objection  in  the  Court  below,  and  I 
must  take  it  aa  it  ia  before  me  here.  I  have  no  doubt  but 
that  the  thing  might  have  been  better ;  it  does,  however, 
distinctly  indicate  the  prfmises,  the  rent,  and  the  term. 
The  defendant's  caae  aimply  is  that  there  was  no  agreement 
of  the  kind,  but  merely  aome  talk  about  their  taking  the 
premises  ;  that  thereupon  Gillman  made  an  agret^ment  for  a 
rent  of  ;C120,  and  there  and  then  got  the  keys.  If  the  case 
stood  so,  it  would  pot  be  one  for  the  intervention  of  the 
Court.  It  now  is  to  be  seen  if  there  are  are-any  probabili- 
ties in  the  case  which  render  the  plaintifis  entitled  to  succeed. 
As  to  the  first  question,  it  ia  clear  that  there  waa  a  concluded 
agreement  at  some  time ;  there  is  a  dispute  as  to  the  time 
when  it  was  made,  and  as  to  the  terms  of  it,  but  the  defen- 
dant has  in  his  affidavit  shown  that  there  was  an  agreement. 
In  a  case  of  this  sort,  we  may  take  every  little  circumstance 
into  account.  Is  it  probable  that  the  plaintiffs  should  have 
sought  to  let  on  lease,  or  merely  in  a  general  way  from  year 
to  year  1  There  is  force  in  the  observation  that  the  premises 
had  been  made  valuable.     It  appears  that  the  plaiotiffa  had 


■pent  on  them  nearly  £1,000.    Again,  for  what  pnipass 
were  the  premises  sought !     For  a  printing  office — and  the 
use  of  any  premises  for  that  purpoae  is  attended  with  injoiy 
to  their  oondition.     If  this  was  to  be  a  newspaper  office,  no 
donbt  the  use  of  printing  presses  would  be  calculated  to  do 
the  honse  substantial  injury.     Would  they  not  have  wiabed 
to  Innd  the  defendants  mors  than  by  a  tenancy  from  year  to 
year  I    On  the  whole,  it  seema  to  me  that  the  matter  of  the 
lease  ia  in  favour  of  the  plainti&.     As  to  the  dause  of  sor. 
render  the  weight  of  evidence  is  against  the  defrndanta,  for 
.  the  plaiotiffi)  would  not,  having  in  view  a  deterioration  of 
the  premises,  have  encouraged  a  man  to  go  in  for  three 
years,  and  then  perhaps  leave  the  premises  deteriorated,  and 
made  useless  for  the  market.     Iliere  the  probabilities  aie 
against  the  defendanta,  and  my  mind  is  impressed  by  this, 
that  on  various  other  particular  points,  also,  the  evidence 
is  greatly  against  the  defendants  as  to  this  clause  of  simeD. 
der.    Evidence  ia  given  by  both  the  pUuntiSi,  that  the 
defendant  in  communication  with  them  said,  "  fiat  he  «u 
aware  that  the  said  clause  of  sntiender  was  not  provided  for 
in  the  agreement  for  the  lease."     The  swearing  of  the  plain- 
tifb  is  very  dear  and  positivcL     Oillman  gives  his  evideoee, 
and  says  that  he  did  not,  distinctly  or  otherwise,  make  any 
such  statement  to  them.    That  wonld  appear  to  be  a  clear 
contradiction  of  the  UU  ;  but  all  the  facts  are  stated  to  the 
beet  of  Gillman's  recollection.      We   have  thns    puative 
statement  against  the  testimony  of  one  who  merely  states 
his  recollection,  which  makes   the  weight  of  evidence  lis 
with  Ha  plaintiffs.     Gillman's  reliability  is  thus  brought 
into  qnestion,  and,  if  I  mnst  on  this  part  of  the  ease  dis- 
believe   him,    it    throws    donbt   on  all    the  rest  of   his 
evidence.      It  is  also  stated  by  the  phuntiflb,    that  an 
apprentice  of  theirs  named  O'Connor  waa  sent  with  a 
memorandum  about  the  terms  of  the  letting  to  the  defen- 
dants, and   Gillman  admits  that  O'Connor  did  bring  the 
document.      O'Connor  says  that   "  Gillman,  after  reading 
over  the  same,  desired  me  tell  Mr.  Stoker  that  there  waa  no 
need  of  an  agreement  in  writing."     Thia  statement  conveys 
necessarily  that  the  memorandum  was  read  over  by  Gillman. 
Bat  Gillman  denies  this,  and  says  it  ia  utterly  nntrue.    That 
is  ao  important  circumstance  where  we  have  a  conflict  of 
evidence  between  interested  parties,   fur  we  have  here  a 
atntement   from   an  independent   witness    which    is   moat 
material,  and  impugns  the  accuracy  of  the  defendant.    It  ia 
further  proved,  that  the  defendant  Gillman  had  a  brother,  a 
most  respectable  solicitor,  Mr.  Sylvester  Gillman.     It  waa 
aaid  that  Gillman  had  consulted  his  brother,  and  it  was 
commented  on  that  no  evidence  from  him   waa   brought 
forward.    But,  what  strikes  me  especially  is  that  the  allega- 
tion on  the  plainti<&'  part,  that  Gillman  did  so  consult  hi< 
brother,  is  not  met  by  anything  in  the  answer.     When  the 
defendant  comes  to  answer,  he  says,  not  that  he  had  not 
referred  to  Mr.  Sylvester  Gillman,   but,  that  he  had  not 
employed  him.    Thia  aeema  a  prevnricaton,  and,  if  the  view 
is  set  up  that  Sylvester  Gillman  could  have  told  something 
favourable  to  the  plaintiffs,  the  fact  of  this  prevarication  is 
material.    Then  there  is  the  evidence  of  Foott,  and,  though 
that  evidence  ia  not  very  ooncluaive,  it  is  not  to  be  put  out 
of  account  in  estimating  probabilitiea.     Foott  says  that  he 
was  present  on  several  occasions  when  John  Stoker  asked 
Gillman  to  have  the  draft  lease  furnished,  and  that  "  on  no 
occasion  was  there  any  doubt  ezpresaed  aa  to  the  lease  being 
agreed  for,  or  any  mention  of  a  clause  of  surrender."     Now, 
it  is  a  material  circumstance  that,  this  solicitor  having  had 
several  conversations  about  the  lease,  there  waa  no  doubt  as 
to  the  agreement  for  a  lease,  or  as  to  the  absence  of  a  clause 
of  surrender.    And  this  goes  some  way  to  corroborate  the 
plaintiffs,  and  to  lead  me  to  believe  that  this  denial  of  the 
agreement  for  the  lease  and  the  demand  for  a  clause  of 
surrender  were  an  afterthought.     The  reenlt  is  that,  not 
without  some  hesitation,  I  have  come  to  the  conclusion  that 
the  weight  of  eviilence  justifies  me  in  saying  that  the  plain- 
tiff's  case  is  the  true  and  the  honest  case,  and  that  we  ought 
to  give   a  decree  for  specific  performance.     The  decree 
should  not  say  that  the  agreement  was  dated  the        day  of 
March  ;  for  there  waa  no  agreement  written.     The  agree- 
ment may  be  stated  to  have  appeared  upon  the  evidence. 
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and  that  agreament  will  be  deemed  to  be  specifically  per- 
fonned.     There  must  be  a  reference  as  to  waiTor  of  title. 

Chsistiait,  L.  J. — This  case  is  to  be  regarded  from  two 
points  of  view,  aooordim;  as  we  consider  the  lights  uf  the 
parties,  or  the  form  of  the  decree  which  we  are  asked  to 
rabBtituta  for  the  order  of  the  Court  below.  Fint,  with 
raspeot  to  the  rights  of  the  parties,  have  the  plaintifb  made 
good  their  case  for  specific  performance  t  At  the  outset,  it 
seems  to  me  strange  that  there  was  no  vied  voce  examination 
and  cross-examination.  I  have  never  seen  a  case  more  pro- 
perly calling  for  that  ordbal.  I  expected  that  even  here  the 
Court  would  have  been  asked  to  allow  such  an  examination, 
but  we  have  not,  and  the  Court  mast  now  only  deal  with 
the  case  on  these  paper  depositiona  The  way  ta  which  the 
plainti&  depose  is  strange — not  to  facts,  but  to  effects. 
They  do  not  give  the  conversation,  but  the  effect  of  it ; 
they  depose  not  to  that  which  is  the  province  of  the  witness, 
but  of  the  Court.  But  Mr.  Jellett  answered  this,  for  be 
said  that  this  was  an  objection  to  the  admissibility  of 
evidence ;  and,  as  no  objection  was  taken  to  the  admissibility 
of  this  evidence,  we  must  not  now  turn  the  parties  round, 
and  we  must  take  it  that  the  plaintiffs  have  deposed  to  the 
true  e&ct  of  these  conversations.  We  have  now  to  choose 
between  the  two  conflicting  statements.  The  points  on 
which  the  parties  agree  are  more  nnmerous,  but  in  one 
material  particular  they  differ.  They  agree  that  early  in 
1871  the  Stokers  gave,  and  Gillman  took  possession  of  the 
house  ;  next,  that  the  coming  and  taking  possession  was  in 
reference  to  an  antecedent  agreement  for  a  tenancy,  in 
which  everything  save  one  was  defined,  that  is,  whether 
there  was  to  be  a  lease  or  not.  The  defendant  Qillman  says 
that  both  parties  were  silent  as  to  any  term,  and  this  the 
plaintifis  strenuously  deny.  The  plaintiffs  rightly  say  they 
are  not  bound  to  confine  themselves  to  the  affidavits  with 
respect  to  tius  agreement,  but  that  they  may  look  into  the 
whoje  transaction — and  if  they  can  find  anything  to  support 
their  evidence  they  are  in  a  commanding  position.  The 
raroumstanoes  do  corroborate  the  plaintiffs'  statement,  and 
not  the  defendants'.  In  the  first  place,  the  use  which  the 
defendants  proceeded  to  make  of  the  premises,  once  they 
were  in  possession,  is  in  favour  of  the  plaintifb.  They  used 
them  in  a  manner  consistent  with  a  long  term,  but  inconsis- 
tent with  a  short  indefinite  term.  They  took  down  parti- 
tions, they  turned  the  house  from  an  Italian  warehouse  into 
a  printing  office,  and  they  did  it  all  without  objection  from 
the  Stokers.  Beverse  the  positions  of  the  parties.  Suppose 
it  was  the  Stokers  who  were  insisting  that  there  was  only 
an  agreement  for  a  tenancy  from  year  to  year,  and  Giilman 
was  looking  for  a  lease.  And  suppose  Gillman  said — "I 
made  all  these  changes,  and  then  you  encounter  me  by  say- 
ing that  there  was  no  agreement  for  a  term.  I  call  upon  the 
Court,  since  I  did  these  things  before  your  eyes  without  your 
making  any  objection,  to  give  me  a  lease."  Would  not  his 
case  be  almost  irresistible!  There  are  farther  admissions  by 
the  defendants,  and  inferences  to  be  drawn  from  their 
conduct.  There  is  no  statement  in  pleading  by  the  defen- 
dants, that  after  the  time  they  entered  into  possession  there 
was  any  agreement ;  therefore,  tile  case  practically  pleaded  is 
that  there  was  no  agreement  whatever  for  a  leaie,  with  or 
without  a  clause  of  surrender.  Why  then,  if  we  find,  either 
by  conductor  by  expression,  Gillman  or.  Franklin  admitting 
an  agreement  with  a  clause  of  surrender,  which  is  an  i^^ree- 
ment  for  a  lease,  we  must  carry  it  back  to  the  ante-posses- 
sion period,  for  there  is  no  other  agreement  alleged  by  the 
defendants.  But  we  have  the  fact  of  Gillman,  tiirough  his 
attorney,  furnishing  a  draft  for  the  same  term,  which  the 
lesson  have — a  draft  corrected  to  suit  the  lessor's  terms.  If 
ill  the  original  agreement,  entered  into  before  possession 
taken,  there  was  notliing  about  a  lease,  and  then  if  there 
was  no  agreement  after,  as  they  contend,  how  is  the  fact  of 
the  drait  lease  having  been  furnished  to  be  explained  I  If 
we  say  that  there  wiis  originally  an  agreement,  we  must 
admit  that  we  have  m  the  bare  fact  of  his  furnishing  the 
lease,  even  with  a  clause  of  surrender,  a  corroboration  of 
the  plaintiffs'  statement,  that  that  agreement  was  an  agree- 
ment for  a  lease.     We  have,  also,  the  express  admission  of 


the  defendant  Gillman.  When  ha  wa*  preosod  to  give  up 
the  clause  of  surrender  be  sud — "  I  took  the  place  with  a 
clause  of  surrender,  and  I  will  not  change."  In  the  same 
sense,  there  is  that  other  statement  of  his,  that  the  clause  to 
insure  was  not  part  of  the  agreement.  Then  we  have 
Franklin's  affidavit.  After  the  second  draft  lease  was 
returned  by  Foott,  with  the  memorandum  that  he  approved 
of  it  as  altered,  "same  being  in  accordance  with  the  agree* 
ment  between  the  parties,"  Franklin  would  naturally  have 
said  it  was  quite  out  of  place  talking  of  any  agreement  at 
all.  But,  on  the  contrary,  he  says  that  a  clause  of  surrender 
was  expressly  agreed  on.  X  think  that  Gillman  has  fallen 
into  a  mietake,  and  that  he  has  persuaded  himself  that  this 
pott-poasession  reluctance  of  his  to  take  a  lease  without  a 
clause  of  surrender  was  in  consequence  of  its  having  been  a 
portion  of  the  agreement,  originally  entered  into  between  the 
parties.  There  is  no  difficulty  as  to  rejecting  the  clause  of 
surrender.  One  party  asserts  that  the  clause  of  surrender 
'was  no  part  of  the  agreement.  The  other  party  does  not 
say  there  was  any  such  clause  in  any  agnseuient,  before 
or  after.  I  am  satikfied  that  the  plaintiffs  have  proved  • 
parol  agreement  lor  a  lease,  which  was  part  performed,  and 
that  they  are  now  entitied  to  the  rest 

Such  is  the  case  as  regards  the  rights  of  the  parties.  I 
have  now  to  consider  the  form  of  the  decree  which  we  have 
been  called  on  to  pronounce.  In  this  respect,  the  Court  is 
placed  in  a  very  peculiar  position  ;  and  I  myself,  as  I  have 
often  said,  stand  in  a  very  pecuUar  position.  Ordinarily,  we 
have  only  to  affim  or  reverse  the  decree  of  the  Court  below. 
Where  inquiries  are  directed  in  the  Court  below,  no  decree 
is  pronounced  by  this  Court  as  a  decree  of  its  own,  there  is 
a  simple  affirmance  or  reversal.  But,  in  this  case,  the  Court 
is  Hsked  to  dixcharge  the  decree  below,  and  to  subatitute  one 
of  its  own,  and  then  to  send  the  decree  back  to  be  executed 
in  the  chambers  of  the  Court  below.  The  appeal  before  the 
Court  is  from  a  decree  for  the  specific  performance  of  an 
agreement,  not  one  of  the  terms  of  which  appears  on  the 
decree.  It  is  an  agmemeot  described  as  "  of  the  day  of 
Harch,  1871,"  and  that  is  the  only  way  it  is  identified. 
There  is  no  agreement  bearing  that  date  mentioned  in  the 
pleadings,  and  it  is  admitted  on  all  handu  that  there  never 
was  any  such  agreement  in  existence,  but  that  there  is  an 
agreement  by  parol,  to  be  spelled  out  from  various  conver- 
sations. We  must  discbarge  that  erroneous  decree,  and 
substitute  another,  ordering  that  such  and  such  an  agree- 
ment be  specifically  performed,  and  prefix  that  decree  to  all 
the  inquiries  directed  by  the  Vice-Chancellor,  and  then 
return  it  to  his  chambers,  in  order  to  have  it  carried  out. 
The  decree  to  be  executed  in  the  Vice-Chancellor's  chambers 
will  be  a  decree  of  this  Court,  and  if  so  it  is  onr  duty  to 
look  before  us,  and  to  see  how  those  inquiries  will  be  con- 
ducted, of  which  we  will  have  lost  ail  control  once  they  pass 
into  the  chambers  of  the  Court  below.  I  think  that  this  is 
tiie  time  for  us  to  give  such  directions  as  we  may  think 
necessary,  in  order  to  ensure  a  proper  execution  of  our  own 
decree.  This  Court  has  judicial  knowledge  of  how,  and  by 
whom  these  inquiries  are  likely  to  be  carried  on ;  and  having 
that  knowledge,  it  is  my  opinion  that,  if  the  Court  desires 
to  retain  a  due  respect  for  itself  and  a  due  regard  for  the 
interest  of  its  suitors,  it  should  not  pronounce  this  decree, 
which  one  at  leaet  ot  its  members  knows  would  make  him  a 
participant  in  certain  illegality  and  probable  error.  Before 
I  state  the  form  of  the  clause  which  I-  must  introduce  for 
the  protection  of  this  Court,  it  is  necesnary  that  I  should 
make  some  remarks  on  the  nature  of  the  inquiries  which 
have  been  directed  in  this  case,  and  the  way  in  which  I 
know  they  will  be  understood  and  acted  on  in  the  Court 
below.  The  inquiries  bo  directed  are,  in  the  largest  sense, 
inquiries  as  to  the  title  ot  the  estate.  The  question  as  to 
waiver  of  titie  may  be  set  aside  for  the  present  purpose,  and 
this  may  be  looked  on  as  an  inquiry,  pure  and  simple,  into 
the  title  of  real  estate.  The  defendants  will  have  a  right  to 
adl  for  the  lessors'  tiUe,  and,  considering  the  spirit  by  which 
the  parties  appear  to  be  animated,  it  is  in  the  last  degree 
improbable  that  they  will  forego  that  right,  or  that  either 
side  will  lose  an  opportunity  of  embanaasing  the  other. 
Thus,  then,  we  will  have  an  inquiry  not  only  into  the  leake- 
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bold  of  this  honie,  but  into  the  title  to  I  know  not  what 
estate  in  the  oounty  of  the  city  of  Cork.  How  will  this 
inquiry  be  execnted,  and  into  whose  hands  will  it  fall  I 
During  my  professional  life,  inquiries  of  this  kind  formed  a 
very  large  portion  of  the  duties  of  the  Court  of  Chancery, 
that  is,  before  the  establishment  of  the  Incumbered  Estates 
Court.  Since  I  came  back  to  thia  Court  as  a  judge,  this  is 
the  first  case  in  which  I  have  to  deal  with  a  decree  directing 
an  inquiry  into  title,  and,  therefore,  this  is  the  first  oppor- 
tunity I  have  had  of  calling  attention  to  the  matter.  How 
will  this  inquiry  be  conducted  t  This  inqairy,  which  is 
ealcolated  to  bring  into  play  legal  scholarship  (if  I  may  nse 
the  expression),  into  whose  hands  will  it  fall,  if  it  goes  back 
to  the  Court  below  without  some  instructions,  on  our  part, 
appearing  on  the  face  of  the  decree  I  Formerly  these  in- 
quiries were  conducted  by  the  masters  in  Chancery,  and  the 
masters,  who  were  themselres  able  lawyers,  would  be  at- 
tended by  eminent  counsel.  Exceptions  were  then  taken  to 
the  master's  report ;  they  were  argued,  in  the  first  instance, 
before  the  Master  of  the  Rolls  ;  frequently  then,  on  appeal 
before  the  Chancellor.  He  sent  them  back  to  the  Master 
of  the  Rolls  :  tliis  process  oilen  was  repeated,  and  the  title 
was  tborongbly  Investigated.  But  this  entailed  enormona, 
and,  on  small  proprietors,  ruinous  expense.  Not  the  least 
among  the  benefits  of  th?  Incumbered  Estates  Court  was 
that  it  rendered  these  inquiries  to  a  large  extent  unneces- 
sary. Then  the  Act  of  1867  was  pa<ised,  with  the  express 
object  of  remedying  these  evils  (which  it  would  have  done 
if  its  end  had  not  been  frustrated),  by  abolishing  these 
references  which  ruined  estates,  and  obliging  the  judge, 
who  was  substituted  for  the  master,  to  take  the  inquiry  in 
person.  The  theory  of  that  measure  was  nut  that,  where  an 
inquiry  was  ordered,  it  should  pass  from  the  judge's  hands 
into  the  hands  of  another  judicial  officer,'and  that  the  judge 
should  never  hear  of  it  again  till  that  officer  sent  hmck  the 
case  to  him.  The  theory  was  that  the  inquiry  went  from 
open  Court  to  chambers,  to  be  there  conducted  by  the  judge 
himself — with  the  aid,  in  purely  ministerial  matters,  of  his 
chief  clerk.  Suppose  the  decree  was  that  the  inquiry  as  to 
title  should  be  referred  to  Su-and-8o,  Esq.,  that  would  be  a 
fla^^rant  illegality,  and  in  that  form  no  Court  of  Appeal 
could  have  allowed  the  decree  to  stand  for  one  inxtant. 
But  that  is  not  the  course  followed  here.  The  decree  is, 
"  that  the  following  inquiries  be  made ;"  bnt  it  does  not 
say  who  is  to  make  them,  and  if  the  Court  knew  nothing 
mure  it  might  suppose  that  all  was  right.  But  the  Court 
does,  unfortunately,  know  judicially  something  more,  and, 
therefore,  it  must  read  the  decree  by  the  light  of  its 
judicial  knowledge,  that  the  learned  judge  has,  by  an 
ordinance,  prescribed  the  manner  in  which  all  inquiries 
whatever  shall  be  taken ;  that  all  such  inquiries  have 
been  so  conducted  in  his  Court  for  years  pant,  and  that 
he  has  been  at  pains  to  inform  this  Court,  more  than 
once,  that  so  these  idquities  before  him  shall  continue 
to  be  conducted.  With  that  knowledge,  it  would  be  a 
shallow  affectation  to  lot  the  inquiry  in  the  present  case 
follow  the  usual  course.  We  must  see  the  practical  drift 
of  these  wonis  in  the  decree.  What  is  this  ordinance  of 
the  Yice-Chancellnr  compiled  for  the  guidance  of  his  chief 
clerk  t  [His  Lordship  read  the  7th  Regulation,  27th  Feb., 
1868,]  "There  is  something  charming  in  the  reference  there 
made  to  the  204tb  G.  O.,  framed  witli  the  sanation  of  the  four 
equity  judges,  of  whom  the  Vice-Chanoellor  himself  was  one. 
That  order  ('204th)  prescribes,  among  other  things,  that  "the 
judge  shall  give  directions  as  to  the  manner  in  which  each  of 
the  accounts  and  inquiries  is  to  be  prosecuted,  the  evidence  to 
be  adduced  in  support  thereof,  the  parties  who  are  to  attend 
on  the  several  accounts  and  inquiries,  and  the  time  within 
which  each  proceeding  is  to  be  taken."  That  6.  O.  follows 
the  Act  of  Parliament— it  directs  that  these  things  fihall  be 
done  by  the  judge,  anl  yet  the  Vice-Chanoellor  coolly  refers 
his  chief  clerk  to  this  very  G.  0.,  and  then  desires  him  to  act 
in  the  teeth  of  the  Act  of  Parliament.  Therefore,  I  have  a 
right  to  read  into  the  decree  before  me  the  ordinance  which 
I  have  just  read.  [His  Lordship  here  read  the  inquiries  1, 
2,  and  8,  directed  by  the  Vice-Cbancellor.]  Tl^ere  now  is 
the  decree  read  by  the  light  of  tbe  ordinance  I  have  referred 


to,  and  reading  the  decree  in  that  way,  I  ask  is  that  any- 
thing bat  an  order  to  the  chief  olerk  to  report  as  to  the 
title  to  real  estate.  Could  any  Conrt  escape  the  necessity 
of  reproving  what  would  be,  on  that  assumption,  open, 
paraded,  ostentations  contempt  for  law  I 

This  is  not  a  mere  piece  of  legal  martinetism  on  my  part. 
Is  there  no  real  danger  in  all  these  irregolarities  I  Have 
we  not  a  type  and  augury  of  what  may  be  andoipated  in 
this  case,  ih  Boulin  v.  Sheppard  t  That  case,  of  which  w« 
all  heard  so  much  some  months  ago,  showed  there  waa  real 
gronud  for  apprehending  the  most  disastrous  consequences 
from  tbe  business  of  the  Vica-CAanceUor's  Court  being 
conducted  as  it  ia  There  these  inquiries  were  referred  to 
the  chief  clerk,  and  accordingly  he  took  bodily  possession  of 
the  case.  It  was  only  twice  referred  back  to  the  Vioe- 
Cbanoellor.  What  waa  the  consequence  I  Thirteen  months 
were  lost,  and  hundreds  of  pounds  were  expended  on  in- 
qoiries  wbieb  were  afterwards  found  to  be  as  worthless  to  timt 
case  of  Hotolin  v.  Sieppard,  as  they  are  to  the  title  to  these 
premises  in  the  county  of  the  city  of  Cork.  If  that  took 
place  in  the  case  of  UowUn  v.  ^/tppard,  what  comedy  of 
blunders  are  we  to  expect  in  this  case,  where  there  is  to  be 
an  inqain  into  the  title  of  leasehold  and  fee-simple  estate 
by  the  chief  cleri^  assisted  by  two  country  solicitors^  or 
rather  by  the  clerks  of  their  town  agents.  What  uourse 
is  it  the  duty  of  this  Court  to  take  I  Is  it  the  duty  of  a 
Court  of  Appeal  to  be  always  tamely  aoquieaoent,  no  matter 
at  what  sacrifice  of  dignity  )  Let  any  one  try  to  imagine 
such  a  state  of  affnin  arising  in  another  part  of  the  United 
Kingdom.  We  know  why  Uie  stringent  negative  provisions 
as  to  the  chief  clerk's  duties  had  been  introduced  into  the 
Act  of  1867.  It  was  because  experience  had  shown  that 
the  English  judges,  any  one  of  whom  has  tan  times  the 
business  of  any  judge  here,  yielding  to  the  enormous  bortben 
of  that  business,  had  delegated  some  of  that  duty  to  their 
chief  clerks,  and  the  Legislature  wished  to  avoid  a  repeti- 
tion of  that  stato  of  things  in  this  oountiy.  But,  suppose 
that,  when  the  Irish  Act  was  passed,  occasion  was  taken  to 
correct  tbe  abnses  that  had  sprung  up  under  the  English 
one,  and  that,  as  a  remedy,  a  fourth  Vice-Chancellor  had 
been  created  there,  and  that,  when  such  new  judge  was 
hardly  warm  in  his  seat,  he  had  promulgated  an  ordinance 
substantially  directing  bis  chief  clerk  to  dii<regmrd  the  Act. 
Bad  any  judge  in  England  been  guilty  of  such  a  piece  of 
arrogant  obtuseness,  it  would  not  have  been  there  counten- 
anced for  one  hour.  There  were  influences  at  work  there 
which  did  not  exist  h«e.  There  was  an  impartial  public 
opinion,  holding  in  check  both  the  judges  and  the  bar ; 
there  was  a  press  in  the  true  sense,  as  distingnisfaed  from 
mere  newspapers,  and  there  was,  lastly,  a  Court  of  Appeal 
worthy  of  the  name.  All  these  iufluenoes  were  potent  in 
England ;  here,  unhappily,  they  were  dead,  torpid,  or  in- 
different. Consequently,  an  abuse  has  taken  root  here 
which  I  do  not  hesitate  to  characterise,  as  I  have  done  on 
other  occasions,  as  being  beyond  comparison  the  most 
daring  instance  of  legal  malversation  which  has  occurred  in 
modem  times,  that  is,  this  committal  t  >  unlearned  derks, 
with  unlearned  assistance,  of  duties  which  by  law  the  judge 
should  keep  from  his  chief  clerk.  The  present  case  presents 
the  evils  of  this  system  in  a  point  of  view  more  neat  than 
has  any  case  that  has  ever  yet  arisen.  These  inquiries  are 
judicial,  without  tbe  smallest  alloy  of  anything  that  is  not 
judicial.  Why,  what  is  the  first  inquiry  I  It  is  as  to 
whether  the  title  has  been  waived  or  not,  a  point  on  which 
there  is  an  appeal  in  the  list  for  this  very  term  from  the 
Lord  Chancellor  himself.  The  second  inquiry  is  as  to 
whether  a  good  title  could  be  made  to  the  premises,  which, 
as  every  lawyer  knows,  conducts  us  into  the  very  arcana  of 
real  property  law.  And  yet,  all  these  matters  are  embraced 
within  the  Vice-Chancellor's  ordinance,  as  much  as  the 
simplest  clerical  duty.  The  question  I  have  to  ask  myself 
is,  whether  the  Court  ought  to  adopt  the  inquiries  of  the 
Court  below,  or  onght  not  rather  give  such  a  direction  as 
aould  provide  for  the  proper  execution  of  its  own  decree. 
I  cannot  believe  that,  if  there  is  a  clause  expressing  an 
opinion  in  what  way  its  own  decree  should  be  executed, 
the  Vice-Cbaucrllor  would  refuse,  from  any  idea  of  his  own. 
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to  act  npon  it.  I  think  that  the  clauee  I  am  about  to  read 
will  meet  the  approval  of  eveiyone  who  has  heard  thia  case. 
After  diBchaiging  the  decree  as  it  stands,  and  after  declaring 
what  the  agreement  is  that  ia  to  be  specifically  performed,  I 
propose  that  our  decree  should  take  up  the  inquiries  as 
already  directed  by  the  Yice-CbanceUor,  and  that  then  this 
clause  should  follow — "And  the  Court  doth  further  declare 
that,  inasmuch  as  the  inquiries  b^  the  siud  order  directed  to 
be  made  constitute  business  of  a  judicial  character,  the  same 
are  not  within  the  legal  competency  of  the  chief  clerk,  but, 
should  be  made  in  person  by  the  judge  himself  to  whose 
Court  the  cause  is  attached."  With  that  clause  annexed,  I 
will  concur  in  the  view  taken  by  the  Lord  Chancellor,  but 
as  I  am  aware  that  clause  will  not  be  accepted  in  the 
present  state  of  the  Ceort,  no  judicial  action  will  ensue  from 
the  appeal,  and  the  decree  of  the  Vice-Chancellor,  with  all 
its  imperfections  on  its  head,  will  stand  affirmed  by  virtue 
of  section  13  of  the  Chancery  Appeal  Court  Act,  One 
result  I  am  sorry  for — I  am  afraid  the  plaintiffs  must  lose 
their  costs  of  the  appeal  The  statute  says  that,  when  the 
Court  is  equally  divided,  the  decree  of  the  Court  below 
shall  be  deemed  to  be  affirmed ;  it  is  silent  as  to  costs  of 
the  appeal,  and,  therefore,  where  the  judges  do  not  agree, 
the  respondent  can  have  no  costs  without  an  order  of  the 
Court.  But  I  cannot  concur  in  any  order,  and  thongh  I 
deplore  the  result,  it  cannot  be  avoided,  and  the  plainti£b 
must  bear  their  own  costs. 

Lord  O'Haoan,  C. — The  Lord  Justice  has  properly 
anticipated  the  view  which  I  would  take  of  his  extraordi- 
nary observations.  I  am  not  prepared,  sitting  in  this 
Court,  to  be  a  party  to  a  gross  insult  to  a  distinguished 
judge,  who  has  been  charged  with  flagrant  and  predeter- 
mined illegality,  and  legal  malversation.  This  is  an  ordinary 
case ;  the  tight  of  the  plaintifib  is  clear  and  plain ;  there 
roust  be  a  reference  as  to  title.  Unquestionably,  that 
reference  involves  jndicial  functions,  and,  therefore,  the 
inquiries  directed  by  the  Yice-CbanceUor  must  be  oondocted 
by  the  judge ;  and  the  proposition,  that  I  should  direct  the 
Vice-Chancellor  to  do  what  he  knows  to  be  his  duty  as  well 
as  I  do,  involves  an  assumption  of  non-capacity  or  malfeas- 
ance on  the  part  of  the  judge  to  whom  that  insulting  order 
would  be  addressed.  I  know  that  that  judge  is  willing  to 
do  his  duty,  and  I  have  no  doubt  of  his  competency  to  do  it ; 
and  I  utterly  protest  against  the  assumption  that  we  have 
judicial  knowledge  tnat  he  has  not  done  it — that  he  has 
been  guilty  of  flagrant  illegality — ^that  he  has  trampled  on 
the  law  he  is  bound  to  administer.  I  protest  against  it,  on 
behalf  of  an  absent  man.  I  am  bound  to  say,  afte/  the 
extraordinary  observations  we  have  heard,  that  the  7th 
Regulation  referred  to  seems  to  me  not  to  repeal  the 
■tatate.  That  Regulation  is,  that  certain  inquiries  shall 
be  taken  by  the  chief  clerk,  vnUu  the  judge  shall 
otherwise  direct.  And  shall  I  assume  that  the  Yice- 
CbanceUor  will  not  so  direct;  that  he  will  not  take 
these  inquiries  himself ;  that  he  wiU  forget  his  oath,  and 
disobey  the  law  t  I  thought  we  bad  enough  of  that  ancient 
case  of  Bowlin  t.  Sheppturd.  I  have  not  studied  the  unhappy 
controversy  it  involved  ;  but,  so  far  as  I  know  the  facts,  I 
am  bound  to  deny  that  the  Yice-Chancellor  flagrantly 
neglected  his  duty,  as  had  been  charged.  When  that  case 
came  before  the  Court  on  appeal,  we  were  informed  by  a 
leading  counsel  that  everything  jndicial  in  that  case  was 
done  1^  the  Yioe-Chancellor  himself ;  and  all  that  statement 
was,  in  my  opinion,  sustained  by  the  Yice-Chancellor  when 
defending  himself  in  his  own  Court.  I  say  generaUy  and 
broadly,  so  far  as  I  have  personal  or  judicial  knowledge  of 
what  is  charged  against  the  Yice-Chancellor,  that  the  chai]^ 
are  not  sustained.  Under  these  circumstances,  are  we  to 
insult  the  Yice-CbanceUor,  by  charging  that  he  will  not,  or 
cannot  do  his  duty  I  As  to  the  observation  that  has  been 
made  as  to  the  Court  being  too  soft,  and  not  condemning 
wbera  it  ought,  aU  I  can  say  is,  that  I  think  it  is  not  the 
duty  of  this  Court  to  make  charges  of  incapacity  or  mal- 
feasance ag^nst  judges  who  do  not  sit  here,  who  are 
appointed  to  dispense  justice  in.  a  high  office  onder  the 
solemn  obligation  of  an  oath,  and  who  are  clothed  with  the 


high  prerogative  of  their  Sovereign.  I  refuse  to  join  in 
inserting  this  clause,  and  the  result  will  be  what  the  Lord 
Justice  of  Appeal  pointed  out. 

Cbkistian,  L.  J. — I  do  not  wish  to  prolong  altercation. 
But  I  cannot  avoid  saying  that,  upon  every  occasion  when 
I  alluded  to  the  system  which  is  pursued  in  the  offices 
contrary  to  the  Act,  the  way  I  have  b«en  met  is,  that  the 
Lord  Chancellor  has  never  stated  his  own  views,  but  has 
ttu-ned  the  matter  off  by  resenting  it  as  an  attack  npon 
individualn,  and  by  seeming  to  assume  that  my  remarks 
were  directed  against  the  judge,  when  in  reality  they  are 
leveUed  at  the  system.  It  has  been  said  that  we  are  not  to 
asauine  that  the  Yice-ClianceUor  wiU  do  anything  contrary 
to  law.  It  is  not  a  question  of  presuming  at  aU — we  know, 
as  weU  a»  if  the  Yice-Chancellor  were  ntting  here  himself 
and  telling  us,  what  will  be  done ;  we  have  been  told  what 
will  be  done  by  himself ;  we  have  his  ordinance  with  that 
clause  "unless  the  judge  shaU  otherwise  direct,"  and  we 
know  that  that  clause  is  a  dead  letter.  We  know,  there- 
fore, that  this  reference  wiU  be  taken  up  by  the  chief  derk, 
and  that  it  is  for  him  to  determine  how  far  he  will  deal 
with  these  very  difficult  inquiries  himself,  and  how  far  the 
judge  wiU  deal  with  them.  I  will  not  tronble  myself  with 
what  the  Lord  Chancellor  thinks  as  regards  matters  of  pro- 
priety ;  I  have  my  own  views  as  to  the  duties  of  a  judge  of  this 
Court.  The  case  of  Eowlin  v.  Slieppard  was  most  pertinently 
referred  to  by  me,  because  it  affords  au  example  of  what 
may  be  expected  in  this  cose.  The  Lord  Chancellor  proved 
himself  to  be  wholly  ignorant  of  the  facts  of  that  case,  in 
saying  that  the  Yice-Cliancellor  determined  the  questiims 
in  the  case  himself.  The  very  fact  that  the  Yice-Chancellor 
showed  that  two  inquiries  were  conducted  by  himself  proves. 
that  the  rest  of  the  proceedings  were  conducted  by  the  chief 
clerk,  uncontroUed  by  the  judge  ;  and  it  was  in  those  pro- 
ceedings that  there  took  place  two  miscarriages,  involving 
the  parties  in  an  utterly  worthless  investigation,  and  an 
expense  of  hundreds  of  pounds.  It  is  an  abuse  of  language 
to  call  the  clause  which  I  proposed  to  introduce,  an  insult 
to  any  judge.  That  is  not  so.  I  am  asked  to  make  a 
decree,  and  I  know  that  it  will  be  executed  in  a  manner  which 
the  Yice-Chancellor,  I  am  sure,  believes  to  be  legal,  hot 
which  I  think  is  iUegal.  Having  that  opinion,  that  certain 
inquiries  wUl  be  made  iUegaUy,  I  have  a  right  to  annex  to 
the  decree  an  expression  of  my  opinion  as  to  the  way  in 
which  I  wish  these  inquiries  of  mine  should  be  conducted, 
and  it  is  a  simple  abuse  of  language  to  say  that  is  an  insult 
to  the  judge,  for  whoin  it  would  be  to  decide  whether  he 
would  act  on  that  expression  of  opini'm  or  not.  I  shaU 
require  my  diss«int  to  appear  on  the  fikce  of  the  order,  and 
also  my  reasons  for  it. 

Lord  O'Haoan,  C. — That  wiU  be  a  question,  bat  not  for 
discussion  before  this  audience. 

Solicitor  for  the  appellant;,  Benjamin  Franklin. 
Solicitor  for  the  respondents,  Alexander  P.  Foot 


ROLLS  COURT. 


Reported  bi/  J.  R.  Stritch,  Esq.,  Bamster-at-law. 

(Before  Sullivan,  M.R) 

Stubqeon  v.  Robinson. 

1873,  Nov.    21 Practice— Debtors    Act  (Ireland) 

1872,  s».  4,  6—10, 18,  G.  0.  April,  \873— Debt  incurred 
after  passing  of  Aa — Costs — Order  for  payment  by  instal- 
ments— Proof  of  means. 

Costs,  by  the_final  order  in  a  cause,  having  been  awarded 
to  be  pcttd  by  the  plaintiff  to  the  defendant,  and  default  in 
payment  having  been  made,  the  defendant  applied,  under 
35  ^  36  Vict.,  c.  57,  ».  6,  for  an  order  for  payment  by  in- 
stalments, but  without  grounding  the  application  on  any 
proof  of  the  plairUifs  means  of  payments.  Th»  Court  re- 
fused the  motion. 
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Stdbobon  v.  Robimsoh — lie  Keabsb. 
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Motion,  ex  parte,  on  behalf  of  the  defendant,  under 
the  Debtors  Act,  (Ireland)  1872,  bbc.  6,  for  an  order 
for  payment  by  instalments  of  the  costs,  amount- 
ing to  the  sum  of  £63,9  12s  id.,  which  had  been  ordered 
to  be  paid  by  the  plaintiff  to  the  defendant,  by  the 
final  order  made  in  this  cause,  6th  of  May,  1873.  The 
application  was  grounded  on  an  affidavit  stating  the 
service  of  the  final  order,  and  the  subpoena  for  costs, 
and  that  the  full  amount  was  unpaid. 

Mr.  J.  T.  Andrews  in  support  of  the  motion — The  in- 
terpretation clause  (sec  4)  shows  that  these  costs  con- 
stituted a  debt  contracted  after  the  passing  of  the  Act, 
6th  August,  1872;  therefore  the  defendants  were  de- 
prived of  the  former  remedy  by  attachment,  though  the 
Act  did  not  come  into  operation  until  the  Ist  January, 
1873,  before  which  time  almost  the  entire  costs  had 
been  incurred.  The  settled  practice  at  common  law  is 
to  divide  the  order  under  this  section  into  an  order  for 
payment,  and  an  order  for  commitment :  Dillon  v.  Ctm- 
ningham,  L.  R.  8  Exch.  23  ;  Sormnet  v.  Dormoy.*  The 
order  for  payment  may  be  made  without  proof  of  means : 
Dillion  V.  Curmingham,  ante.  Before  this  branch  of  the 
order  could  be  enforced  by  an  order  for  commitment, 
the  affidavit  of  means  must  be  made  under  10  and  18, 
6.  O.  Ch.  10th  April.  1873.  The  application  is  made 
in  order  that  the  defandant  may  be  enabled  to  proceed 
under  the  18  G.  O.,  if  necessary,  and  in  consequence  of 
its  having  been  decided  that  there  could  be  no  second 
committal,  except  when  there  has  been  an  order  for  pay- 
ment by  instalments,  and  therefore  successive  defaults: 
HortnaU  v.  Bruce,  21  W.  R.  597. 

Sdutvan,  M.R. — I  most  refuse  to  make  the  order  sought, 
because  no  affidavit  of  means  hiu  been  prodaced.  I  am  not 
laying  down  the  rule  that  I  will  iuvariably  insist  on  sncb 
proof  ;  bat,  from  m;  own  knowledge  of  the  facts  of  (he  case 
being  of  opinion  that  it   would  be  hard  on  the  plaintij^ 


*  In  Sommet  ▼.  Dormoy  (Oon.  Ch.  August  22,  1873,  before 
Dowse,  B.), 

Boyd,  on  behalf  of  the  plaintiff,  moved  under  the  Debtors 
Act,  section  6,  for  an  order  that  the  defendant  be  committed  to 
prison  for  a  term  not  exceeding  six  weeks,  or  until  he  should 
pay  to  the  plaintiff  the  sum  of  £9o  Ss.,  beinf;  the  amount  due  on 
footof  a  judgment  for  £21  128.  fid.  debt,  and  £73  lOs.  6d.  costs, 
(in  an  action  which  had  been  brought  for  the  price  of  goods 
sold  and  delivered  in  September,  1872),  or  that  said  sums  be 
paid  bv  instalmenti.  Ordered,  that  the  defendant  do  pay  to 
the  plaintiff  the  amount  of  said  judgment-debt  and  coats  by  four 
equal  instalments — the  flrst  to  be  paid  within  one  month  after 
service  of  the  order  apon  the  derenoant ;  tbesecond  within  three 
months  thereafter;  the  third  within  a  further  period  of  three 
months;  and  the  fourth  within  a  further  period  of  three  months 
after  the  period  allowed  for  the  payment  of  the  third  instal- 
ment. 

Subsequently  (Q.  B.  Mich.  T.,  1878),  Boyd,  moved  for  an 
order,  under  the  Debtors  Act,  section  6,  that  the  defendant  be 
committed  to  prison  for  a  term  not  exceeding  six  weeks,  or 
until  he  should  pay  to  the  plaintiff  a  sum  of  £24  due  under  the 
foregoing  order.  The  residence  of  the  defendant  (who  was  a 
military  meas-man)  was  unknown,  and  there  was  no  appearance 
for  bim  on  this  motion.  Notice  of  motion  before  the  full  Court 
bad  been  served,  but,  as  the  Act  directed  the  application  to  be 
made  to  "a  judge,"  Bakry,  J.,  was  now  asked  to  hear  it  as  if 
sitting  alone.  Babrt,  J^,  having  beard  same,  said  it  would 
be  an  unreasonable  thing  to  send  the  defendant  to  prison 
becanse  he  did  not  pay  a  sum  of  money  which  woald  absorb 
his  means  of  living  for  the  time  being;  but  a  conditional  order 
would  be  granted,  against  which  be  coulil  show  cause  if  sny. 

In  O'Donnetl  v.  &mth  (Con.  Ch.,  before  Fitzokbald  B., 
Dec.  12, 1878),  Weir,  on  behalf  of  the  plaintiff,  in  an  action  in 
the  Queen's  Bench  (on  a  notice  of  motion  for  an  order  that  the 
defendant  should  pay  by  instalments,  and  be  imprisoned  on 
default),  applied  for  an  order  only  that  the  defendant  should  be 
ordered  to  pay  by  instalments,  'reeling,  contra.  Fitzokrald, 
fi.  held  that  he  bad  no  power  to  make  the  order. — [Kd.  /.  L.  T. 
•Sep] 


without  showing  the  ezistenoe  of  amy  means  in  this  inetaooe 
to  grant  the  motion,  and  that  it  would  defeat  the  policy  of 
the  Act  to  make  such  an  order  if  there  be  no  means,  I  refiise 
to  make  the  order. 

Motion  refilled. 
Solidtor,  R.  Keliy. 


COURT  OP  QUEEN'S  BENCH. 

Reported  by  S.  N.  Elbuigton,  Esq.,  Barrister-at-law. 

Re  Keabse. 

(Before  the  Fdll  Court.) 

November  29,  1873 Debtors  Act  (Ireland),  1872 — 

Arrest  on  civil  bill  decree  for  debt  coTUracted  after  the 
passing  of  the  Act — Decree  mis-stating  date  when  debt 
accrued — Alteration  of  decree  without  sanction  of  Chair- 
man— Habeas  corpus — Juriidiction — Discharge  of  debtor 
from  custody. 

A  civil  bill  process  was  brought  against  a  defendant,  not 
specifying  the  date  when  the  debt  accrued,  for  a  debt  which 
in  fact  accrued  after  the  passing  of  the  Debtors  Act 
(^Ireland)  1872,-  tmd  the  defendant  not  appearing,  a 
decree  was  granted  for  the  amount.  The  entry  of  the 
decree  in  the  book  of  the  clerk  of  the  peace  did  not  specify 
the  date  when  the  debt  accrued,  or  whether  execution  was  to 
be  against  the  person  or  goods  of  the  defendant.  The 
decree  was  filled  up  by  the  clerk  of  the  plaintiff's  attorney 
with  an  award  of  execution  against  the  goods ;  but  after- 
wards  the  attorney,  without  any  fraudulent  intention, 
inserted  in  the  decree  the  words  "  tn  the  year  167 1, "as 
being  the  date  when  the  debt  accrued,  and  induced  the  clerk 
of  the  peace  to  alter  the  award  of  execution,  making  same 
agmnat  the  body.  The  Chairman,  misled  by  the  deerea 
at  altered,  signed  same ;  and  the  defendant  taas  arrested  on 
foot  of  the  decree  after  the  coming  into  operation  of  the 
Debtors  Act 

Held,  that  the  debtor  was  entitled  to  be  discharged 
from  custodji  on  a  writ  q/' habeas  corpus. 

Motion  on  behalf  of  Timothy  Kearse,  a  prisoner  in 
the  gaol  of  Ennis,  to  make  absolute  a  conditional  order 
obtained  for  the  issuing  of  a  writ  of  habeas  corpus 
to  have  him  discharged.  In  support  of  the  applica- 
tion, affidavits  were  made  by  the  prisoner  and 
his  attorney,  in  reply  to  which  an  affidavit  was  made 
by  T.  Bunton,  the  attorney  for  the  plaintiffs  in  the 
civil  bill  proceedings  next  referred  to.  It  appeared 
that  a  decree  was  obtained  before  the  Chairman  of  th« 
county  of  Clare,  J.  O'Hagan,  QX3.,  at  the  Quarter 
Sestions  at  Killaloe,  on  June  25th,  1873,  against  T. 
Kearse,  for  the  sum  of  £14  14g.,  on  a  civil  bill  process, 
for  goods  sold  and  delivered  and  on  an  account  stated ; 
and  the  defendant,  who  did  not  appear,  was  arrested  on 
20th  August,  1873,  under  the  decree,  and  remained 
since  then  in  custody — the  plaintiffs  on  the  civil  bill, 
Trousdell  and  U'Bnen,  although  required  by  notice, 
refusing  to  have  him  discharged.  The  civil  bill  process 
did  not  contain  any  statement  when  the  debt  bad 
accrued,  and  the  bills  sent  by  the  plaintiffs  showed  that 
the  goods  had  been  supplied  in  September,  1872.  But, 
on  uie  decree  signed  by  the  Chairman  there  was  a 
statement  (inserted  by  the  plaintiffs'  attorney,  in  th^ 
presence  of  the  clerk  of  the  peace)  that  the  goods  were 
aold  in  the  year  1871.  The  decree  was  drawn  up 
against  the  body  of  the  debtor,  and  it  was  thus  signed 
by  the  Chairman.  The  further  facts  of  the  case  suffi- 
ciently appear  in  the  judgments  delivered. 

P.  O'Brien,  in  support  of  the  motion,  cited  Cop.  Co. 
Court  Pr.  Johns,  ed.  147,  201 ;  Add.  Torts,  ed.  1870, 
714;  tn  re  Everard,  7  Ir.  Jur.  N.  S.  346;  Govern  v. 
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itotolami,  7  Ir.Com.  L.  218,  619 ;  Duehett  ofKingstmCt 
Cote,  2  Sm.  L.  C.  424 ;  14  &  15  Vict.  67,  133 ;  35  & 
86  Vict.  57. 

Clean/,  contra,  rated  Moore  t.  VDonneU,  6  Ir.  C.  L. 
46;  Dews  v.  Riley,  1 1  C.  B.  434  ;  Page  t.  WtUiams,  1 
Ir.  Com.  L.  527 ;  M'Ambridge  v.  Jellett,  3  Cr.  &  D.  18; 
Cop.  Co.  Court,  ed.  Johns.,  141,  144,  201,  287;  14  & 
15  Vict  57,  78,  133;  27  &  28  Vict.  99,  57. 

WBrTBSiSB,  C.  J. — This  case  is  an  important  one.  It  has 
been  ably  argued,  and  arose  npon  a  motion  to  make  abao- 
Inte  a  conditional  order,  for  a  writ  of  kabeai  eorptu,  in  order 
to  disobarge  Timothy  Eeane  from  prison.  The  facts  shortly 
stated  are  as  follows : — Ttie  oivil  bill  process,  which  had 
been  originally  served  npon  him  at  the  snit  of  Messrs. 
Trousdell  and  O'Brien,  was  brought  to  recover  the  sum  of 
£14  14s.,  for  goods  sold  and  delivered  and  for  the  balance 
of  an  account  stated,  bat  it  did  not  appear  by  it  in  what 
year  the  debt  had  been  incurred.  Kearse,  the  defendant, 
did  not  appear  at  the  hearing  of  the  case,  so  that  we  have 
to  look  closely  at  the  actual  facts,  and  consider  what 
occurred  on  the  occasion.  It  appears  from  an  inspection 
of  the  books  of  the  clerk  of  the  peace — who  by  the  statute 
law  is  bound  to  make  the  entry  made  in  such  cases,  and  to 
set  out  the  process  correctly  (and  this  entry  he  has  properly 
made) — that  he  has  entered  a  sum  of  £14  14s.  for  shop 
goods  sold  and  delivered.  Having  stated  the  substance  of 
the  decree  and  the  heads  of  it  in  due  form,  he  has  certified 
it  to  be  a  true  copy  of  the  decree — which  certificate  is 
itself  evidence  of  the  fact.  But  turning  to  the  decree  itself, 
we  find  that  it  improves  on  the  note  in  the  book  of  the 
derk  of  the  peace.  It  appears  from  the  book  of  the  clerk 
of  the  peace  that  the  proceedings  were  for  goods  sold 
and  delivered,  and  for  the  balance  of  an  account  stated, 
exactly  following  the  process,  as  it  should  according  to 
law ;  but  the  words  "iu  the  year  1871 "  are  added  io  the 
decree.  The  question  is,  how  came  these  words  into  the 
decree  t  There  is  not  a  trace  of  the  record  "  in  the  year 
1871 "  in  any  of  the  papers  or  proceedings  antecedent  to 
this  document.  The  date  of  the  proceea  was  the  24th  of 
May,  1873,  and  the  date  of  the  decree  the  25th  of  June, 
1873.  There  happens  to  be  an  Act  of  Parliament  restraining 
arrest  for  debt,  which  was  passed  on  the  6th  of  August, 
1872,  and  if  the  shop-goods,  as  the  clerk  of  the  peace  ex- 
presses it,  were  sold  after  the'Act  bad  passed,  there  was  not 
any  jurisdiction  in  any  Inferior  or  Superior  Court,  after 
that  Act  came  into  operatiun,  to  arrest,  or  insne  a  decree 
against  the  body  of  any  man  for  goods  which  had  been 
sold  after  August,  1872 ;  and  if  this  appeared  upon  the 
face  of  the  decree  it  would  he  utterly  void,  having  been 
without  any  authority,  and  an  excess  of  the  jurisdiction  of 
the  Court,  and,  therefore,  it  would  be  the  duty  of  this 
Court  to  redress  the  wrong  by  discharging  from  custody  the 
person  who  bad  been  tUus  illegally  imprisoned.  It  is 
obvious  why  the  change  was  made  in  the  decree.  If  the 
goods  had  been  sold  in  the  year  1871,  that  wouM  have 
been  before  the  passing  of  the  Act  for  the  abolition  of 
arrest  for  debt.  Before  that  Act  came  into  operation  the 
body  of  a  debtor  might  be  taken  in  execution,  but  after  the 
Act  came  into  operation  it  would  be  imposnble  to  do  this 
legally  in  respect  of  a  debt  contracted  after  the  passing  of 
the  Act ;  therefore,  we  find  an  entry  on  the  face  of  the 
decree  itself,  for  which  there  is  not  any  foundation  in  the 
iiriginal  entry  of  that  decree  in  the  book  of  the  clerk  of  the 
peace.  How  did  this  occur !  On  the  fiuits  it  is  clear  that 
the  goods  iui  respect  of  which  the  decree  was  granted 
were  sold  and  delivered  in  September,  1872  ;  the  amount, 
£14  14s.,  is  made  up  of  three  xeveral  itemin,  for  goods  sold 
and  delivered  is  September,  1872,  stated  in  the  bill 
furniobed  by  the  plaiotifii).  The  Act  fur  the  alralition  of 
debt  having  passed  one  month  before  this,  somebody  had  an 
interest  in  putting  this  untrue  entry  upon  the  face  of  the 
decree,  the  object  being  to  seize  the  body  of  the  debtor  for 
a  debt  for  which  be  could  not  be  arrested  under  the  Act 
that  had  not  been  passed  until  August,  1872.  The  plaintiffs 
her^  allowed  to  pass  "the  next  Assises,"  mentioned  in  the 


Civil  Bill  Act,  St  which  the  defendant  might  have  appealed, 
but  to  which,  knowing  notliing  of  what  was  done,  he  did  not 
appeal ;  and  the  defendant  now  applies  to  us  to  be  dis- 
charged, and  his  counsel  have  produced  several  docamenti 
which  establish  as  clear  as  light  that  in  point  of  fact  there 
was  no  authority  whatever  to  grant  a  decree  against  the 
body.  The  original  entry  on  the  book  of  the  derk  ot  the 
peace — which  is  made  by  the  Act  of  Parliament  evidence 
of  the  decree,  and  no  one  else  has  authority  to  take  it 
down — shows  that  no  decree  was  given  against  the  body  of 
the  defendant,  a  decree  which  it  woqld  have  been  illegal  to 
make.  It  is  said  that  the  decree  was  altered.  If  it  is 
meant  that  in  the  alteration  there  has  been  any  moral  fraud, 
it  does  not  appear  to  us  that  there  has  been  any  such.  The 
papers  came  into  the  hands  of  the  attorney,  who  oonducted 
the  case  for  the  plaintiffs  and  what  he  says  in  his  affidavit 
is,  that  "  it  is  utterly  untrue  that  the  word  '  body '  in  the 
decree,  and  the  words  'in  the  year  1871'  were  written 
after  the  decree  had  been  signed  by  the  Chairman."  I  have 
no  doubt,  since  the  gentleman  has  stated  it,  that  ha 
was  under  the  impression  that  he  was  justified  in 
what  be  had  done,  and  that  it  was  not  after  the  decree 
was  pronounced  r  that  the  alteration  was  made.  But 
the  failure  in  bis  affidavit  is  in  not  showing  what  decree  was 
pronounced,  and  we  have  no  evidence  what  it  was  save  the 
entry  in  the  book  of  the  clerk  of  the  peace.  No  doubt,  the 
attorney  made  a  memorandnm  on  the  original  civil  bill,  as 
he  states — "  Decree  against  body."  But  what  authority  had 
he  for  doing  so  !  He  was  not  the  officer  of  the  Court,  nor 
the  Chairman,  and  he  has  cautiouxly  abstained  from  stating 
that  any  such  decree  had  hern  pronounced  by  the  Chairman, 
I  can  easily  understand  that  an  attorney  in  large  praotioe 
might  naturally  fall  into  such  an  error,  but  how  is  this 
to  preclude  the  matter  from  being  taken  into  consideration 
by  this  Court,  or  to  stand  explanatory  of  a  decree,  when 
neither  the  officer  of  the  Court  nor  the  Chairman  adopts  it, 
nor  is  it  warranted  by  the  facts.  He  proceeds  in  bis  affi- 
davit to  show  how  the  document  was  altered.  As  originally 
drawn,  it  does  appear  that  it  was  a  correct  decree  against 
the  goods  of  the  defendant.  How,  then,  comes  it  to  be 
changed  t  "  My  clerk,  through  mistake,  drew  it  as  a  decree 
agamst  the  goods,  instead  of  against  the  body."  This  is  the 
way  in  which  the  matter  stood,  and  the  sagacious  clerk  who 
drew  the  decree  against  the  goods  is  to  be  oommended. 
The  attorney  goes  on  to  say — *'  In  checking  over  my  decrees 
before  handhig  them  in  to  John  Henry  Harvey,  the  deputy 
clerk  of  the  peace,  I  discovered  said  mistake,  and  having 
called  his  attention  thereto,  he,  in  my  presence,  erased  the 
word  'goods,'  and  inserted  the  word  'body,'  in  his  own 
handwriting,  and  the  alteration  was  made  before  the  decree 
wa.1  signed  by  him  or  by  the  Chairman."  I  do  not  under- 
stnnd  what  authority  this  gentlemitn  had  to  make  the 
erasure.  He  does  not  state  that  it  was  pointed  out  to  tbe 
Chairman.  Whnt  power  he  had  to  change  the  decree, 
from  one  against  the  goods  into  one  for  the  arrest  of  the 
body,  I  cannot  comprehend.  He  does  not  state  by  what 
authority  he  inserted  the  words  "in  the  year  1871," 
In  point  of  fact,  the  goods  were  sold  in  the  autumn  of 
of  1872.  The  thing  was  innocently  done,  but  the  attorney 
put  into  the  decree  what  was  not  in  the  process,  nor  on  the 
book  of  the  clerk  of  the  peace,  and  I  cannot  discern  by 
whose  authority,  oi  upon  what  evidence  this  was  done.  A 
statement  is  then  made  which  is  wholly  immaterial — that  the 
Chairman  was  applied  to  for  the  purpose  of  liberating  the 
defendant  at  a  snbeequent  sessions,  but  that  he  had  held  (and 
correctly  so)  that  he  had  nut  any  authority  to  do  so ;  and 
the  defendant  still  continuing  in  prison,  the  question  is, 
whether  this  Court  has  any  jurisdiction  to  interfere  in  the 
matter.  In  point  of  fact  and  law,  this  is  a  clear  case  to 
sustain  the  allegation  that  the  arreet  is  illes;al.  The  decree 
is  againxt  the  body  of  a  person  for  goods  sold  and  delivered 
to  him  after  the  passing  of  the  Act  of  Parliament.  It  is 
said  by  the  counsel  for  th?  plaintiff  that  the  civil  bill  decree 
was  only  issued  irreguUrly,  and  that  if  so  a  habeaa  earpu* 
would  not  lie  in  this  case.  That  may  be  so,  though  I  am 
not  prepared  to  consent  to  it,  nor  do  I  find  that  the  dis- 
charging of  the  prisoner  would   be  conflicting  with  the 
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principal  caae  referred  to.  We  are  told  that  we  should  not 
meddle  in  a  case  in  which  a  party  is  in  gaol  under  oivil 
process.  The  matter  was  brought  before  the  Court  of 
Exchequer  in  the  case  of  Page  v.  Williamt,  1  Ir.  C.  Ii. 
S27.  With  the  profoundest  respect  for  that  Court,  it 
must  be  borne  in  mind  that  it  is  not  the  Court  of  Queen's 
Bench  ;  and  in  tliat  case  the  authority  nf  the  Court  was 
correctly  expounded  as  derived  from  the  Habeas  Corpua 
Act  only,  and  it  was  said  that  the  words  of  thai  Act  did 
not  give  them  any  authority  to  interfere  with  a  person  who 
bad  been  arrested  under  civil  process.  The  Court,  having 
DO  original  authority,  ve>y  properly  refused  to  grant  the 
writ  of  Aoicos  corput,  although  the  Chief  Baron  differed 
on  a  very  important  point.  I  do  not  by  any  means 
criticise  what  Judges  of  su  much  learning  have  enun- 
ciated, when  they  held  that  though  the  person  was  arrested 
under  an  irregular  process,  yet  as  there  was  a  subsequent 
valid  detainer,  in  which  the  person  was  properly  named, 
he  could  not  be  discharged  from  custody.  The  question 
here  is,  whether,  independently  of  a  distinction  as  to  the 
{acta,  we  have  jurisdiction  to  liberate  this  prisoner  %  Our 
jorisdiction,  unlike  the  modified  jurisdiction  of  the  Court  of 
Exchequer,  is  not  derived  merely  from  the  Act  of  Parliament, 
and  we  have  authority  to  give  redress,  although  the  custody 
be  under  civil  process.  The  case  of  in  re  Everard  (7  Ir.  Jur. 
N.  S.  316),  which,  has  been  referred  to,  was  not  a  hasty 
decision,  and  it  is  one  that  it  is  impossible  to  distinguish 
in  principle  from  the  case  now  before  us.  In  that  case  my 
brother  Fitzgerald,  before  whom  the  motion  was  made, 
said : — "  The  question  is,  whether  the  Court  of  Queen's 
Bench,  or  a  single  Judge  of  that  Court,  has  in  vacation,  at 
common  law,  jurisdiction  to  order  a  writ  of  kabea»  corpui  to 
issue,  to  be  made  returnable  before  himself,  for  the  purpose 
of  discharging  from  arrest  a  party  confined  under  civil 
procesn."  And  he  then  points  out  the  all-important  provi- 
sion which  distinguishes  this  case  from  the  case  that  came 
before  the  Court  of  Exchequer  Page  v.  WUliamt,  (1  Ir. 
C.  L.  527),  namely,  that  the  powerot  that  Court  was  solely 
derived  from  statute  (56  Geo.  Ill ,  cfa.  100),  wliich  did  not 
include  the  power  of  issuing  a  writ  of  habeai  corpiu  in  the 
case  of  persons  in  custody  under  civil  or  criminal  process. 
It  appeared  that  before  my  brother  Fitzgerald  pronounced 
the  decision  in  re  Everard,  discharging  the  prisoner,  he  had 
directed  a  search  to  be  made  for  precedents  in  this  country, 
and  he  found  that  Lord  Chief  Justice  Blackburne  had,  in 
December,  1816,  liberated  a  prisoner  who  was  in  custody 
nnder  civil  process.  The  prisoner  claimed  exemption  from 
arrest  as  a  soldier  in  the  East  India  Company's  service, 
inasmuch  as  be  could  not  be  ariexted  for  a  debt  less  than 
£30.  How  does  the  present  case  differ  in  principle  from 
that  case,  for  there  the  prisoner  was  exempt  by  statute  fixim 
arrest  if  the  debt  were  less  than  £30  t  In  this  case  there 
oould  not  be  any  legal  arrest  whatever.  There  were  similar 
orders  made  in  vacation — one  by  Judge  Crampton,  another 
by  Chief  Justice  Lefroy.  The  latter  case  was  that  of  a 
married  woman,  who  had  been  induced  to  join  her  husband 
in  accepting  bills,  and  a  decree  had  been  obtained  by  some 
means  against  her,  under  which  she  was  arrested,  but  she 
was  discharged  in  vacation.  There  is  another  case,  that  of 
Peter  M'Dona,  who  was  under  arrest  in  Enniskillen,  under 
a  civil  bill  decree,  and  my  brother  O'Brien,  in  all  the  pleni- 
tude of  conscious  authority,  discharged  the  prisoner,  'ibose 
authorities  cited  in  support  of  a  motion  for  a  habeas  corpus 
are  satisfactory  ;  they  in  principle  apply  to  the  present  case, 
which  is  sn  application  made  in  term  time  to  the  Court  of 
Queen's  Bench,  to  declare  that  one  of  lier  Majesty's  subjects, 
being  illegally  incaroerated,  should  be  discharged  under  a 
writ  of  habeas  corpus.  We  have  perfect  authority  for 
liberating  the  prisoner,  not  derived  alone  from  statute,  but 
fortified  also  by  the  common  law.  And,  therefore,  in 
accordance  wtth  the  justice  of  the  case,  we  shall  make 
the  order  absolute  for  the  issuing  of  the  writ  of  habeas 
corpus,  in  order  that  the  prisoner  may  be  disi;harged. 

O'Bbibn,  J. — I  fully  concur  in  the  judgment  pronounced 
by  my  Lord  Chief  Justice,  and  I  would  suggest,  in  order  to 
prevent  delay  and  to  save  ezpenKe,  that,  as  on  some  former 


similar  occasions,  we  should  add  to  our  order  that  the  priioner 
be  discharged  from  custody  without  bringing  him  np  from 
Ennis  gaol  for  that  purpose.  It  would  be  qiute  idle  to  go  in 
detail  through  the  authorities  for  the  purpose  of  showing  that 
we  have  perfect  jurisdiction  to  make  the  order.  As  to  the 
facts  of  the  case,  it  is  clear  that  there  was  not  any  power  in 
anyone  to  alter  the  decree  or  make  it  diffident  from 
what  it  was  when  pronounced.  Ilere  was  no  power  to 
amend  the  civil  bill  without  the  order  of  the  Court,  much 
less  the  decree.  The  interpolation  in  the  decree  consisted  of 
introducing  the  words  "  in  the  year  1871,"  and  mibstitoting 
the  word  "  body"  for  "  goods."  The  affidavit  of  Mr.  fiunton, 
plaintiffs' attorney,  makes  the  oase  conclusive.  He  his 
stated  the  facts  as  I  believe  they  oocurred,  and  he  has  told  ai 
that,  in  the  presence  of  the  clerk  of  the  peace,  he  added  to  the 
decree  the  words  "in  the  year  1871."  I  infer  from  this  that 
he  was  well  aware  that  there  could  not  be  any  arrest  unless 
the  goods  had  been  supplied  before  the  passing  of  tike  Act. 
There  is  a  question  which  was  pressed  in  argument,  whether, 
nnder  the  133rd  section  of  the  Civil  Bill  Act,  there  wss  a 
right  of  appeal,  and  I  think  there  is  force  in  saying  thst 
the  appeal  is  not  confined  to  "  the  next  going  judge  of 
assize"  next  after  the  sessions  at  which  the  process  was 
heard.  And  there  is  much  foroe  in  the  argument  as  to  the 
inconvenience  that  construction  would  lead  to.  But  I  do 
not  consider  that  the  decree  wss  right  in  substance,  and  I 
think  that  the  warrant  to  arrest  the  defemlsjit  was  un- 
authorized. Although  I  do  not  think  that  there  has  been 
any  moral  fraud  in  the  alteration  of  the  decree,  yet  it  would 
be  a  perfect  denial  of  justioe  were  we  to  hold  that  the 
prisoner,  who  has  been  arrested  under  a  decree  wrongfully 
made  up  and  wholly  illegal  and  yoid,  should  any  lunger  be 
continued  in  custody.  The  order  will,  therefore,  be  for  his 
didcharge. 

FiTZOKRALO,  J. — I  concur  in  the  judgment  of  the  Conit. 
If  the  decree  had  been  the  act  of  the  Chairman,  in  omrUbus, 
there  would  be  some  difficulty  in  the  case.  The  defen- 
dant is  in  custody  under  a  warrant  of  execution  against  his 
body,  and  the  decree  by  means  of  whiuh  he  has  been 
arrested  is  not  the  act  of  the  Chairman,  nor  procured  by  his 
authority,  but  by  an  unauthorized  addition  to  it,  which 
renders  the  proceeding  wholly  illegal  and  void.  I  feel  not 
alone  willing,  but  coerced  to  come  to  this  conclusion.  If 
the  point  urged  by  Mr.  Cleary  were  well-founded,  that  we 
could  not  go  behind  the  decree,  the  result  would  be  that  the 
defendant  should  remain  in  custody  until  he  paid  the  debt, 
and  if  he  brought  an  action  for  false  imprisonment,  the  same 
question  would  arise.  There,  surely,  must  be  some  way  of 
reaching  that  wl^ch  is  illegal.  Anyone  who  knows  any- 
thing about  these  undefended  civil  bill  cases,  will  under- 
stand what  takes  place.  The  plaintiff  in  called  and  asked 
by  the  Chairman,  "  How  much  does  the  defendant  owe 
you )"  and  merely  formal  evidence  is  given.  In  this  instance, 
the  amount  was  £11  lis.,  the  decree  for  thst  Kum 
was  pronounced,  and  the  amount  is  noted  correctly  in  the 
book  of  the  Clerk  of  the  Peace,  but  it  shows  nothing 
further  and  does  not  state  the  date  of  the  debt.  I  suspect 
that  if  the  real  state  of  facts  were  brought  to  light,  and  if 
the  rejected  affidavit  had  been  admitted,  it  would  be  found 
that  the  suegestion  to  make  the  alteration  came  from  the 
plaintiff  in  the  procem,  and  not  from  his  attorney,  for  any- 
body who  knows  an]^ing  about  that  gentleman  knows  that 
he  is  the  last  person  who  would  do  anything  willfully  incor- 
rect— but  there  is  no  doubt  that  this  was  a  legid  iraod 
practised  on  the  Chairman.  No  evidence  could  have  been 
given  before  him  that  any  money  was  doe  by  the  defoidaiit 
to  the  plaintiff,  prior  to  August,  1 872.  When  the  form  of 
the  decree  has  been  altered,  making  it  against  tl)e  body,  it 
suggests  itself  to  the  practical  mind  of  the  Clerk  of  the 
Peace  that  the  proceeding  was  nut  right,  and  that  the  Chair- 
man would  not  grant  such  a  decree,  unless  it  appeared  that 
the  debt  had  been  contracted  b^ore  the  passing  of  the 
Act  for  the  abolition  of  arrest  for  debt.  Before  the  passing 
of  that  Act  the  award  ot  execution  was  not  really  the  set  of 
the  Chairman  ;  it  was  at  the  option  of  the  plaintiff  to  have 
the  decree  filled  up  either  against  the  goods  or  the  body  of 
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In  re  Crawpobd  and  Blakblt  Estate. — Etans  v.  Cook. 


[Roixs. 


a  debtor.  But  after  the  Act  of  1872  was  passed,  it  became 
the  daty  of  the  Chairman  to  nee  that  the  decree  was  not 
issued  against  the  body,  and  the  award  of  execution  became 
really  bis  act.  Here  there  has  been  ao  entirely  unauthorised 
addition  to  the  decree,  which  in  oontraiy  to  the  facts  and 
tlie  eviilenoe — statin?  the  cause  of  action  to  have  sriBcn  in 
the  year  1 87 1 — and  the  Chairman  had  not  any  discretion,  but 
was  bound  to  rign  the  decree.  Theref'  re,  I  take  it  that  the 
addition  in  this  case  hai  not  been  the  judicial  act  of  the 
Chairman,  but  that  it  han  been  obtained  tlirough  a  false 
•Dggeation  which  was  wholly  unauthorized.  In  such  a  state 
of  circumstances  it  would  be  strange,  indeed,  if  we  eould  not 
reach  the  illegality.  The  conclusion  from  all  this  is,  that  so 
far  as  the  decree  awarded  execution  against  the  body  it  was 
unauthorized  in  fact  and  wholly  void  in  law.  We,  therefore, 
declare  that  the  defendant  is  entitled  to  his  release,  and 
that  this  is  to  be  accomplished  by  a  writ  of  luibeai  corpus. 

Babbt,  J. — I  do  not  entertain  the  slightest  doubt  as  to 
the  correctness  of  the  judgment  of  the  Court ;  but  as  I  did 
not  bear  the  arguments  on  the  case,  I  am  not  to  be  under- 
stood as  taking  any  part  in  the  decision. 

(yLoghlen,  with  the  permission  of  the  Court,  then 
proceeded  to  read  an  affidavit  of  the  plaintiffs'  attorney, 
made  on  his  own  behalf,  which  had  been  previously 
objected  to  and  ruled  to  be  inadmissible,  as  he  had  no 
locus  standi,  but  which  is  immaterial  for  the  purposes  of 
this  report :  and  O'Brien  objecting  to  give  an  undertak- 
ing not  to  bring  an  action,  and  Clean/  not  opposing  the 
immediate  release  of  the  defendant,  the  Court  ordered 
the  discbarge  of  the  defendant  without  a  writ  issuing,  and 
gave  no  costs. 

Order  accordingly.* 

Attorneys, ./.  Frost  and  P.  S.  Connolly, 


R0LLS  COURT. 

(Before  Sullivan,  M.R.) 

Reported  by  Cecil  R.  Roche,  Esq.,  Barrister-at-law. 

In  re  Cbawtord  and  Blakelt  Estate. 

Jan.  12 Practice — Examination  of  feme  covert  by  a 

Commissioner — 19  ^  20  Vic.  c.  129,  sec.  37. 

Where  an  application  was  made  that  a  married  woman 
might  be  examined  by  a  Commissioner,  pursuant  to  1 9  ^  20 
Vic.  c.  1 20,  sec.  37,  it  not  being  shown  thai  the  married 
woman  would  be  put  to  personal  inconvenience  by  her 
attendance  before  the  Master  of  the  Bolls,  beyond  the  fact 
of  her  having  to  make  the  journey  from  Belfast  to  Dublin, 
Held :  tfioi  she  should  attend  before  the  Master  of  the 
Rolls  himself. 

Motion,  on  behalf  of  the  petitioners,  that  Henry  H. 
Bottomley,  one  of  the  solicitors  of  the  Court,  be 
appointed  to  examine  Mrs.  Mary  E.  Crawford,  wife  of 
the  petitioner,  Hugh  Crawford,  separately  and  apart 
from  her  husband,  touching  her  knowledge  of  the 
nature  and  effect  of  the  petition  in  this  matter,  and 
whether  she  freely  desires  and  consents  to  the  prayer  of 
the  same ;  the  said  Henry  H.  Bottomley  to  certify  the 
result  of  the  examination  to  the  Court.  It  appeared 
that  Mrs.  Crawford  resided  at  Belfast ;  and  no  affidavit 
was  made  that  she  would  be  put  to  any  special  incon- 
venience by  being  obliged  to  attend  before  the  Master 
of  the  Rolls  in  Bublin. 

Orr,  for  petitioners. 

Sullivan,  M.B. — It  does  not  appear  that  the  lady  cannot 
attend  here  in  court  without  inconvenience  to  herselt  If 
such  a  case  were  made  out,  I  should  allow  a  Commisitioner 
t'>  be  appointed,  but  unless  that  is  proved,  I  shall  take  the 

*  See  la  re  Arehbold,  11  Ir.  .lur.  N.  S.  175;  Bumets  v. 
Guiranovich,  i  Ex.  520;  /n  re  Madder,  Ir.  R.  5  C  L  896; 
DotudaU  V.  Kelly,  4  Ir.  C.  L.  627 ;  Uduenbein  v.  Papelier,  28 
U  T.  N.  S.  68,  469._[Ed.  L  L.  T.  Rep.] 


examination  myself.  In  my  opinion,  I  myself  am  primarily 
the  proper  person  to  examine  a  married  woman ;  I  have 
known  many  ca^es  in  which  marrieil  women,  when  the 
matter  was  explained  to  them  by  myself,  have  been  unwil- 
ling to  do  what  they  hnd  previously  agreed  to  do.  If  there 
are  any  xpedal  circumstanct-s  in  the  case,  let  them  he 
shown  t«  me  on  aSidiivit,  and  if  a  proper  case  is  made  out, 
I  shall  allow  a  Commi»8ii>ner  to  be  appointed. 


(Before  same.) 
Evans  and  AxorHEa  v.  Cook  and  Others. 

Affidavit — Death  of  deponent — Omission  of  statement  of 
deponent's  death  in  notice  served  of  affidavit  having  been 
sivom. 

When  an  affidavit  was  sworn  before  issue  was  joined  in 
the  cause,  and  the  deponent  died  before  notice  of  its  being 
sworn  was  served  upon  the  opposite  party,  and  siKh  notice 
did  not  contain  any  mention  of  the  death,  Held :  that  the 
affidavit  could  not  be  used. 

Motion  for  an  order  that  the  affidavit  of  William 
Robinson,  of  Piccadilly,  in  the  County  of  Middlesex, 
deceased,  might  be  read  and  riven  in  evidence  on  behalf 
of  the  defendant  on  the  heanng  of  the  cause,  notwith- 
standing that  the  same  was  not  in  the  form  required  bj 
30  &  31  Yic.,  c.  44,  sec  104.  For  the  purpose  of  this 
report,  the  facts  are  sufficiently  stated  as  follows : — The 
bill  was  filed  8th  June,  1871,  and  answer  on  llth 
January,  1872.  The  affidavit  in  question  was  sworn 
2nd  February,  1872,  before  issue  was  joined.  The 
deponent  died  14th  March,  and  the  defendant  did  not 
file  the  affidavit  till  10th  October,  1873.  The  defendant 
stated  in  his  affidavit  that  the  deponent,  William 
Robinson,  was  seriously  ill  at  the  time  his  affidavit  was 
sworn ;  that  his  affidavit  was,  in  consequence,  prepared 
by  the  defendant's  London  solicitor,  without  communi- 
cating with  his  Irish  solicitor,  in  order  that  no  time  might 
be  lost ;  and  that  the  evidence  contained  in  Robinson's 
affidavit  was  material  and  necessary  for  the  defence. 

Price,  for  defendant — Where  a  witness  made  an 
affidavit  and  died  four  days  afterwards,  before  she  could 
be  cross-examined,  her  evidence  was  admitted  at  the 
hearing,  Davis  v.  Otty,  35  Beav.  208.  The  value  of  the 
affidavit  is  a  distinct  matter  from  its  admissibility ;  of 
course  it  will  only  be  read  subject  to  all  the  comments 
which  can  be  made  on  the  fact  of  there  having  been  no 
cross-exami  nation. 

Macdermot,  contra. — The  whole  proceeding  was  most 
fraudulent.  The  defendant,  finding  Robinson  was  ill, 
should  have  proceeded  de  bene  esse.  We  would  then 
have  had  an  opportunity  of  cross-examining  him.  We 
were  never  informed  that  the  deponent  was  dead.  The 
whole  of  his  evidence  is  impeached. 

SCLLTVAN,  M.K. — If  I  granted  this  motion,  I  would  lend 
countenance  to  a  proceeding  which  cannot  be  condemned 
too  strongly.  The  defendant  got  the  affidavit  secretly  made, 
and  never  apprised  bis  adversary  of  what  he  was  doing. 
The  14th  of  October  was  the  last  day  on  which  this  affidavit 
could  have  been  put  on  the  file,  and  it  was  only  filed  four 
days  before  that  date ,  Notice  was  served  that  the  affidavits 
of  several  peisons  would  be  used,  and  among  them  this 
affidavit,  but  all  notice  of  the  fact  of  Robinson's  deatli  was 
Buppresned.  The  plaintiff  might  possibly  have  omitted  to 
cross-examine  Bobinson,  and,  if  so,  that  might  have  been 
commented  on  at  the  hearing  of  the  cause,  as  showing  that 
the  plaintiff  was  afraid,  and  so  the  affidavit  might  have  been 
treated  as  that  of  a  living  deponent.  The  proceeding 
appears  to  me  to  be  an  outrageous  one ;  and  if  this  motion 
were  carried,  it  would  be  a  direct  premium  upon  fraud. 
If  I  thought  that  the  solicitor  for  the  defendant  Imew  of  the 
fact  of  the  deponent  being  dead,  I  would  call  on  him  to 
expUin  by  affidavit  why  that  fact  was  not  mentioned  in  his 
notica     But  I  shall  not  assume  that  he,  an  officer  of  this 


Digitized  by 


Google 


18 


THE  IRISH  LAW  TIMES  REPORTS.         [Feb.  14, 


RoiiU.] 


In  re  M'Keowk Rbedb  aho  Goodman  v.  Pipon. 
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Conrt,  did  knowingly  withhold  the  intimation  >f  the  de- 
ponent's death.  Apart  from  all  merely  technical  objectionB 
to  the  affidavit  under  30  ft  31  Vic,  o.  44,  s.  104,  I  refuse 
the  motion  with  coeta. 

Solicitor  for  the  plaintiff,  Jennings. 
Solicitor  for  the  defendant,  Daniel. 


In  re  M'Eeown,   deceased. 

Jan.  19th,  1874 — Practice— Adtninistralion  Sum- 
mons— Real  JSstate — Creditor  obtaining  Stimmons  in  his 
own  name  aUme  without  jmning  the  oilier  creditors. 

A  creditor  may  obtain  under  30  <5^  3 1  Fie.,  c.  44,  sec. 
1 53,  an  order  on  summons  for  the  administration  of  the  real 
estate  of  a  deceased  person,  withoiU  jobting  the  other 
creditors  of  the  deceased. 

In  this  matter,  a  summons  having  been  obtained 
under  30  &  31  Vic,  c  44,  sees.  151  &  153,  for  an  order 
to  administer  both  the  real  and  personal  estate  of  the 
deceased,  on  behalf  of  Messrs.  Johnson  and  Young, 
creditors  of  the  deceased,  and  the  summons  being  in 
their  name  alone,  not  joining  the  other  creditors, 

Orr,  on  behalf  of  summoning  creditors,  applied  to 
Amend  the  summons  by  adding  the  words — "  and  of  all 
other  creditors."  Though  one  creditor  may  file  a  bill  on 
his  own  behalf  alone  for  administration  of  the  personal 
estate,  he  cannot  have  a  decree  for  the  admimstration 
of  the  real  estate  unless  he  sue  on  behalf  of  himself  and 
all  other  creditors,  Ponxford  t.  Hartley,  2  T.  and  H. 
736;  Woods  v.  Sowerby,  14  W.  R.  9.  "The  ^neral 
rules  as  to  the  persons,  by  and  against  whom  a  suit  may 
be  instituted,  the  parties  to  a  suit,  &c.,  apply  to  suits 
commenced  by  summons  as  well  as  to  suits  commenced 
by  bill."    Dan.  Ch.  Pr.  1073,  S  ed. 

SuLLiVAif,  M.  R. — I  do  not  think  a  question  as  to  a 
sumnioDS  is  decided  by  the  authorities  which  refer  to  n  bill. 
As  to  the  dictum  of  Mr.  Daniel,  in  his  work  on  Chancery 
Practice,  I  decline  to  act  on  the  authority  of  a  text-book. 
It  is  admitted  that  in  case  of  an  application  for  a  summons 
to  administer  personal  estate,  the  words  proposed  to  be 
added  would  be  unnecessary.  And  the  163rd  section  says — 
"  It  shall  be  lawful  for  any  person  claiming  to  be  a  creditor 
of  any  deceased  person,  or  interested  under  his  will,  to  apply 
for  and  obtain  in  a  sunmiary  way,  in  the  manner  hereinbffore 
promded  with  respect  to  the  personal  estate  of  the  deceased 

rirson,  an  order  for  the  administration  of  the  real  estate." 
do  not  think  that  the  Act  requires  these  words  to  be  added. 
The  form  of  order  which  is  always  made  here  will  bring  in 
every  creditor  as  a  matter  of  course. 
Solicitors,  Nelson  Sf  Gardiner. 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  8.  N.  Elrinoton,  Esq.,  Barrister-at-law. 

(Before  the  Full  Court.) 

Rbede  and  Goodman  v.  Pipon. 

4th  November,  1878 Practice— C.  L.  P.  Act,  1853, 

«t.  31,  34 — Extra-territorial  jurisdiction — Substitution  of 
service — Service  on  defendant  in  person,  out  o/ the  Jurisdic- 
tion—  Conclusiveness  qfdecisionx  in  the  Court  where  made. 
The  Courts  of  Common  Law  have  jurindiclion  to  order 
that  service  of  a  writ  of  summons  and  plaint  liy  serving  the 
defendant  in  person,  out  of  the  jurisdicliott,  shall  he  deemed 
good  service. 

Kelly  V.  Dixon,  Ir.  R.  6  C.  L.  25,  discussed;  and 
(dub.,  Fitzgerald  and  Barry,  JJ.),  folluioed. 

Cause  shown  against  making  absolute  a  conditional 
order,  obtained  by  the  plaintiffs,  that  service  of  the  writ 
of  summons  and  plaint  and  order  upon  the  defendant  in 
Jersey  be  deemed  good  service  of  the  writ. 

The  action  was  brought  to  recover  ill 00  15s.  6d.  for 


work  done  by  the  plaintiff,  as  attorneys  for  the  defrai- 
dant,  and  for  money  paid,  and  on  accounts  stated. 
The  order  had  been  obtained  upon  an  affidavit  of  the 
plaintiffs,  stating  that  the  defendant,  Thomas  Le  Breton 
Pipon,  permanentir  resided  at  La  Maisonette,  St.  Peter's, 
in  the  island  of  tfersey,  out  of  the  jurisdictition  of  the 
Court,  and  that  he  was  possessed  of  property  In  that 
island ;  that  he  had  no  agent,  place  of  business,  or  pro- 
perty within  the  j  urisdiction  of  the  Court ;  that  the  causes 
of  action  arose  within  the  jurisdiction ;  that  part  of  the 
services  respecting  which  the  action  was  brought  were 
rendered  in  defending  certain  actions  brought  in  Dublin 
against  the  defendant's  son,  while  he  was  a  minor,  upon 
the  defendant's  retainer,  and  that  other  part  of  said 
services  were  rendered  in  defending  another  action  in 
Dublin  against  defendant's  son  after  he  had  come  of 
age,  and  also  for  miscellaneous  professional  services,  in 
reference  to  his  son's  affairs,  rendered  upon  the  defen- 
dant's retainer;  that  the  defendant  attended  as  a  witness 
upon  some  of  the  trials ;  that  when  the  costs  were  being 
taxed,  the  plaintiffs  Intimated  to  the  defendant  the  fact, 
and  receiv^  from  him  a  communication,  forwarcUng  a 
banker's  draft  for  £55,  and  requesting  to  be  furnished 
by  them  with,  as  soon  as  convenient,  weir  account  for 
professional  charges ;  and  that  the  plaintiffs  were 
advised  and  believed  that  the  recovery  of  said  costs  and 
money  would  be  attended  with  great  difficulty,  expense, 
and  delay  In  Jersey,  but  that,  in  the  event  of  procuring 
a  judgment  in  the  Court  in  Ireland,  it  could,  without 
difficulty  and  at  a  trifling  expense,  be  made  available 
against  the  property  of  the  defendant  In  Jersey.  The 
motion  stood  over  from  Consolidated  Chamber,  by 
direction  of  Morris,  J.,  and  now, 

Cleary,  on  behalf  of  the  defendant,  showed  cause. 
The  Court  has  no  power  to  order  service  to  be  had 
upon  the  defendant  in  person  out  of  the  jurisdiction; 
but,  even  if  the  Court  have  that  power,  it  is  one  which 
should  not  be  exercised,  in  the  discretion  of  the  Court, 
in  this  instance.  It  does  not  appear  that  the  defendant 
is  a  British  subject,  or  that  he  was  ever  personally  in 
this  country;  and  he  cannot  be  said  to  be  constructively 
within  or  subject  to  this  jurisdiction,  since  he  has  no 
agent,  place  of  business,  or  property  in  this  country — 
and,  if  a  judgment  were  had  against  him  here,  there  is 
nothing  to  show  that  it  could  bie  madeto  attach  either 
his  person  or  property.  Unless,  therefore,  jurisdiction 
has  been  given  by  the  express  language  of  the  Legis- 
lature, its  exercise  here  would  contravene  the  general 
principles  upon  which  territorial  jurisdiction  depends, 
Coohney  v.  Atiderson,*  1  De  G.  J.  &  S.  365,  379. 
Morris,  J.,  in  Chamber,  when  directing  that  the  motion 
should  stand  OYer,  intimated  that  his  Impression  had 
heretofore  been  'that  the  Irish  Courts  had  no  power  to 
effect  service  of  process  upon  a  defendant  in  person  out 
of  the  jurisdiction ;  and  in  Knox  v.  Lord  Rosehitl,  not 
leported.  Dowse,  B.,  questioned  whether  service  could 
in  such  case  be  ordered  to  be  made  merely  by  a  regis- 
tered letter.f 

[O'Bkien,  J We  decided  the  contrary  in  Kelly  v. 

Dixon,  It.  R.  6  C.  L.  25  ;  and,  as  I  have  been  informed 
by  an  officer  of  the  Common  Pleas,  that  Court  has 

*  See  as  to  this  decision,  Steele  v.  Stewart,  83  L.  J.  Ch.  190 ; 
Fol^  V.  MaiUardet,  9  L.  T.  N.  S.  643;  OAome  v.  Oahonte,  2 
Ir.  L.  T.  68;  Nealnnd  v.  .irthur,  »6.,  816;  FrizeUe  v.  CoUon, 
4  ti  106.  In  Bankruptcy,  see  Re  O'Logikn,  L.  R.  6  Ch.  Ap. 
406;  Re  mtlianu,  28  L.  1'.  N.  S.488;  R»  Vawhan,  8  N.  R. 
293.- [Ed.  7c  A.  T.  Rep.} 

t  See  reply  of  Morris,  J.,  to  the  Eng.  and  Ir.  L.  and  Ch.  Com. 
(1863),  7  Ir.  L.  T.  494.  See  ako  Barre  v.  AfNeu/kt,  8  Ir.  L.  T. 
61,  6m.  ;  apd  uliservations  in  JCnox  v.  Lord  RonhiU,  7  la.  L.  T. 
604.— [Ed. /A  r. /?«/>.] 
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Rbedk  and  Goodman  v.  Pipon. 


CQ.B. 


followed  our  decision.    Barrt,  J It  may  be  said  that 

"  substitation  of  service "  is  a  di£Ferent  thing  from  an 
ohier  directing  personal  service  I  may  mention  that, 
in  granting  the  conditional  order  in  this  case,  I  had 
regard  to  section  31  of  the  C.  L.  P.  Act,  1853. 
FiTzQERALD,  J._ — The  words  "  or  other  sufficient 
grounds,"  in  section  34,  seem  to  mean  for  substitution  of 
service.] 

The  Court  of  Exchequer  refuses  to  grant  orders  on 
the  authority  of  Kellj/  v.  Dixon.  In  that  case  rHxon  ▼. 
Capes,  II  Ir.  C.  L.  345,  was  not  cited,  where  it 
was  held  by  the  Court  of  Exchequer  that  the  words 
in  section  34,  "  or  on  other  good  and  sufficient 
grounds,"  mean  grounds  of.  the  same  character 
as  those  enumerated.*  The  preamble  of  the  Act 
shows  that  it  was  passed  merely  to  simplify  and 
amend  procedure,  and  not  to  enlarge  juri8diction.t  It 
virtually  enacts  the  law  previously  existing,  as  declared 
by  judicial  decision  regarding  substitution  of  service. 
The  terms  of  43  Geo.  3,  c  53,  s.  8,  were  most  exten- 
sive ;  and  yet,  it  was  a  matter  of  controversy  whether 
that  provision  applied  to  a  person  out  of  the  jurisdiction 
at  all — and  it  was  never  applied  unless  the  defendant 
was,  at  least,  constructively  within  the  jurisdiction,  as  by 
having  an  agent  here,  Phekm  v.  Johnson,  7  Ir.  Ii.  K. 
527. 

[FiTZQERALD,  J. — Your  argument  goes  to  this,  that, 
being  made  without  jurisdiction,  the  order  is  a  nullity  ; 
and  if  so,  lliat  there  would  be  no  authority  to  enforce  it, 
or  to  affect  the  defendant.  Barrt,  J. — Do  you  admit 
that  the  defendant  has  sufficient  notice  of  the  proceedings 
within  the  principles  of  natural  justice,  acording  to 
Slieeky  v.  Tm  Professional  Life  Assurance  Co.,  13  0.  B. 
787?] 

That  is  conceded,  and,  therefore,  there  would  not  be 
a  defence  in  that  regard  to  an  action  on  the  judgment 
in  Jers^.  But  the  notice  has  been  effected  by  iin 
excess  of^jurisdiction,  to  which  we  are  now  entitled  to 
except,  and  which  is  not  cured  by  onr  appearing  for 
that  purpose,  Cookney  v.  Anderson,  supra. 

[Whiteside,  C.J.,  referred  to  Reilly  v.  While,  1 1  Ir. 
C.  L.  E.  142.] 

A  defendant  may  be  present  by  his  agent,  as  well  as 
act  by  an  agent.  But,  there  is  no  more  power  to  serve 
him  in  person  ont  of  the  jurisdiction  than  to  substitute 
service  on  him  by  serving  an  agent  ont  of  the  jurisdic- 
tion. Sections  31-33  relate  to  service  within  the 
jurisdiction.  Section  34  relates  to  substitution — 1st. 
Where  the  defendant  is  within  the  jurisdiction,  and 
avoiding  service;  and  2nd.  Where  a  defendant  is 
without  the  jurisdiction,  and  has  an  agent  within  it. 
The  words  "  or  on  other  good  and  sufficient  grounds  " 
may  receive  application  by  dealing  thereunder  with 
defendants  who  are  within  the  jurisdiction,  but  cannot 
be  served  under  the  previous  section ;  thus  by  serving  a 
prisoner  or  lunatic  by  substituting  service  on  the 
governor  of  the  gaol  or  keeper  of  the  asylum.^ 

*  By  inadvertence  the  reference  of  Hughes,  B.,  to  section  31 
was  Dot  cited.— I  Ed.  /.  L.  T.  Jtep] 

t  Compare  title  of  C.  L.  P.  A.  Act,  1866.  And  as  to  con- 
struction of  the  Acts  see  Sicltel  v.  SorcA,  2  H.  &  0.  967; 
Jaekaon  v.  OpUtal,  L.  R.  6,  C.  P.  660;  Carlitle  v.  Whalky, 
L.  R.  2,  H.  L.  416.— [Ed.  Ir.  L.  T.  ^.} 

t  Compare  on  the  construction  of  similar  words  in  13  &  14 
Tic,  18.  9,  Shethg  v.  Profational  Life  Atsurance  Co.,  3  C.  B. 
N.  8.  597.  As  to  substitution  of  service  on  lunatics,  «ee 
fVilmot  V.  Marminn,  8  Ir.  L.  R.  224 ;  Vance  v.  O'Connor,  11  ib. 
€0;  Sioeenu  v.  Shee,  2  la.  L.  T.  674;  Kimberlen  v.  AUet/ru,  2 
H.  &  C.  223,  11  W.  R.  757 ;  i)omwoa  v.  Harding,  15  W.  R. 
346,  2  W.  N.  n;  led  vide  Ridueaay  v.  Cannon,  23  L.  T.  143, 
2  W.  R.  473 ;  Bolma  v.  Sweeny,  24  L.  J.  C.  P.  24 ;   WiUiamtm 


[Whiteside,  C.  J. — Must  a  person  who  **  has  removed 
to  avoid  service  "  have  an  agent  here  ?] 

It  may  be  that  a  person  cannot,  in  the  eye  of  the 
law,  be  said  to  change  his  domicile  within  the  jurisdic- 
tion by  absconding,  with  the  intention  of  defeating 
process  of  law  ;*  and  if  his  place  of  abode  is  still  to  be 
considered  as  within  the  jurisdiction,  it  is  unnecessary 
that  he  should  have  an  agent  here.  At  all  events,  it  is 
unnecessary  to  press  this  argument  to  the  extent  of 
saying  that  a  person  so  removing  could  not  be  served  in 
periion ;  although  probably  he  should  be  served  by  some 
mode  other  than  by  service  in  person.  In  this  case, 
there  is  no  reason  why  the  defendant  should  be  depived 
of  the  right  of  having  a  suit  against  him  disposed  of  in 
his  own  forum;  and  the  argument  on  the  other  side 
must  go  to  the  extent  of  contending  that  a  defendant 
may  be  served  by  sending  a  telegram  to  San  Fran- 
cisco. 

[Barbt,  J — ^The  English  C.  L.  F.  Act  made  provi- 
sion for  serving  a  foreigner  in  person.  The  Irish  Act  is 
founded  on  it  to  a  great  extent;  and  may  it  not  be 
argued  that  it  was  intended  in  the  one  section  of  our 
Act  to  comprise  everything  to  which  the  English  pro- 
visions on  the  subject  extended  ?] 

The  powers  given  by  the  English  Act  were  carefully 
defined  and  limited,  not  only  with  a  view  to  secure 
private  rights,  but  to  prevent  the  sovereignty  of  the 
State  coming  into  conmct  with  others,  C.  L.  P.  Act, 
(Eng.),  1852,  s.  18;  Day  C.  L.  P.  A.  45.  It  couldnot 
have  been  intended  that  the  provisions  contained  in 
three  or  four  special  enactments  in  the  English  Act 
were  to  be  spelled  out  from  as  many  words  in  the  Irish. 
In  the  Irish  Act  no  inquiry  precedent  is  enforced  as  to 
whether  the  defendant  is  a  British  subject,  with  a  view 
to  prevent  a  violation  of  sovereignty ;  but,  if  it  were  in- 
tended to  confer  this  jurisdiction,  the  first  care  of  the 
Legislature  would  have  been,  by  enforcing  such  in- 
quiries, to  prevent  the  civil  power  of  the  State  from 
coming  into  conflict  with  that  of  other  States.  And  it 
is  to  be  observed  that  the  English  Act  contains  provi- 
sions of  a  peculiar  character  as  to  the  mode  of  procedure 
to  be  subsequently  adopted,  so  that,  instead  of  enabling 
final  judgment  to  be  marked  by  default  in  the  ordinary 
way,  special  safeguards  are  ordained  compensatory  to  a 
deienclant  for  the  deprivation  of  his  right  of  being  sued 
in  his  own  forum.  Here,  if  the  defendant  is  to  be  sued 
in  this  country,  the  plaintiffs  can  gain  nothing  thereby  ; 
they  must  seek  a  remedy  by  another  distinct  action  in 
Jersey  on  the  Irish  judgment;  and  the  defendant  is 
thus  harrassed  by  a  double  procedure,  while  one  tribunal 
would  have  given  the  plaintiffs  redress. 

Holmes,  contra.— Except  from  his  name  and  address, 
there  is  nothing  here  to  show  that  the  defendant  is  a 
foreigner ;  and  he  does  not  suggest  even  that  he  has  a 
case  on  the  merits. 

[Whiteside,  C.J His  letters  show  that  he  can 

write  English  in  the  purest  vernacular.  Babry,  J — 
And  I  may  add — for  I  know  something  about  it — that 
he  has  very  wisely  abstained  from  going  into  the 
merits.] 

It  has  been  settled  by  Kelly  v.  Dixon  that  the  juris- 
diction here  in  question  exists,  and  will  be  exercised  in 
a  fitting  case.  This  case  was  not  argued  or  fully 
opened  oefore  Morris,  J.,  and  he  expressed  nothing 

V.  Maggt,  28  h.  i.  Ex.  5,  7  W.  R.  60-  As  to  service  on  defen- 
dant in  prison,  see  Maguvre  v.  Gardiner,  4  Ir.  h.  R.  310 ;  Coaby 
V.  Robinton,  6  Ir.  Jur.  N.  ^i  37;  Damon  v.  Le  Capetamt,  21 

L.  .1.  Ex.  219 [Eu.  Ir.  L.  T.  Stp.^ 

*  See  ib  WimeaM,  28  L.  T.  N.  8.  488.— [Eo.  Jr.  L.  T.  Aep.] 
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Bkedb  aitd  Goodm ah  v.  FiPOH — Re  MAOiinii& — Re  Clait£t. 


[Q.B. 


approaching  to  a  final  opinion  npon  it.  The  Court  of 
Common  Fleas  have  made  similar  orders  to  that  made 
in  Kelly  v.  I>aam,  as  I  myself  can  vouch.  The  question 
then  IS  vrhether  this  Court  will  follow  its  own  practice, 
or  permit  the  same  question  to  be  re-argued  which  was 
settled  in  KelU/  v.  Dvxon.* 

He  was  then  stopped  by  the  Court. 

Whitebibb,  C.J. — I  think  that  the  conditional  order  in 
this  case  should  be  made  absolnte.  We  have  before  us  the  cage 
otKtUy  and  Dixon,  decided  in  this  Court  by  the  full  Court — 
decided  consistently  with  justice,  and  in  furtherance  of  a 
beneficial  purpose.  It  does  not  appear  that  any  case  couflicta 
with  the  decision  there  made.  The  Court  of  Common  Fleas 
appear  to  have  followed  it,  and  we  cannot  now  review  or 
reconsider  our  decision.  It  is  as  if  counsel  came  in  the  day 
after  that  decision,  and  asked  us  to  review  the  very  matter 
we  had  decided.  It  is  of  importance  that  a  rule,  once  made 
(even  apart  from  whatever  may  be  its  intrinsic  value), 
should  be  steadily  and  consistently  adherred  to;-)-  and 
though  we  respect  the  arguments  urged  on  behalf  of  the 
defendant,  by  his  counsel,  yet,  looking  to  the  words  of  the 
Act  of  Parliament,  and  the  decision  ih  Kdly  v.  Dixon, 
which  has  been  adopted  by  a  Court  of  ooKirdinate  jurisdic- 
tion and  not  impunged  by  any,  we  cannot  proceed  further 
with  this  motion.  I  may,  however,  add  that  I  have  been 
much  impressed  by  what  is  said  by  the  Chief  Baron,  in 
HeiUy  v.  White  {ante).    The  order  must  be  made  absolute. 

FlTZOlBALD  J. — I  shall  merely  add  that,  although  I  was 
one  of  the  members  of  the  Court  by  whom  the  case  of  Kdly 
V.  Dixon  was  decided,  and  was  myself  a  party  to  that  deci- 
sion, I  would  personijly  desire  a  reconsideration  of  the  case 
as  I  entertain  conniderable  doubts  relative  to  its  correctness, 
but  we  have  decided  in  that  case  a  point  of  practice,  and 
when  we  are  now  asked  not  to  follow  it,  it  does  seem  as  if 
the  day  afterwards  another  counsel  came  in  and  asked  us  to 
re-hear  the  case — and  that  although  followed  by  another 
Court  It  would  be  a  different  thmg  if  that  case  had  been 
quarrelled  with  by  another  Court ;  and  I  should  then  think 
that  it  would  be  desirable  to  reconrider  it  fully  with  a  view 
to  uniformity,  and  to  overrule  it  if  it  has  been  incorrectly 
decided.  If  the  abstract  proposition  here  contended  for  is 
well-founded,  that  the  order  in  an  excess  of  jurisdiction,  the 
defendant  may  have  it  in  his  power  to  prevent  the  conse- 
quences of  it 

Babbt,  J. — I  entirely  concur  in  opinion  with  my  Lord 
Chief  Justice,  that  it  would  be  exceedingly  inconvenient  to 
re-agitate  the  question  decided,  after  solemn  arguments,  in 
the  case  of  Kdly  v.  Dixon,  since  followed  by  the  Common 
Pleas.  I  was  not  a  member  of  the  Court  when  it  was 
decided ;  the  decision  came  upon  me  with  surprise.  I  am 
not  prepared,  to  say  whether  I  would  abide  by  it.  But  I 
think  however,  that  it  is  not  inconsistent  with  the  principles 
of  natural  justice. 

O'Bbikn,  J. — I  concur  in  the  opinion  pronounced  by  the 
other  members  of  the  Court.  I  ciinnot  see  the  propriety  of 
re-arguing  the  case  of  Kdly  v.  Dixon,  vliere  there  lias  not 
been  any  appeal  from  that  decision,  and  it  has  nut  been  dis- 
sen  ted  from  by  any  Court  of  co-ordinate  jurisdiction.  The 
question  may  come  before  us  again  after  it  has  been  c<m- 
sidered  by  another  Court.  I  remember  a  case  from  the 
North  of  Ireland,  in  which,  in  like  manner,  a  question  arose 
and  the  Court  made  a  decision.  The  same  question  was 
brought  before  us  in  another  case,  but  as  we  heard  that  the 
principle  involved  '  in  that  case  was  to  be  argu«d  in  a  case 
that  was  about  being  disonssed  in  the  Common  Pleas,  we 

•  See  per  Bushe,  O.J  ,  Sterne  v.  Guthrie,  1  F.  &  Sm.  55 ;  per 
Lord  Eldon,  Wtlletley  v.  Duke  of  Beaufort,  2  Kusa.  19;  fed 
vide  per  Dallas,  C.J.,  Smith  v.  Jersey,  2  Br.  &  B.  581.— [Ed. 
/.  L.  T.  Sep.-i 

t  "  Perhaps  it  b  of  lea  importance  how  the  law  is  determined 
than  that  it  should  be  determinate  and  certain ;  and  such  deter- 
minations should  be  adhered  to,  for  then  every  man  may  know 
how  the  law  is ;"  per  Aahhurst,  J.,  7  T.  R.  419.  "  Uniformity, 
perhaps,  is  of  more  importance  than  extreme  accuracy  of  con- 
struction ;"  per  Pennefather,  B.,  6  L.  R.  N.  S.  813.-[Ed.  Ir. 
L.  T.  Jiep.) 


postponed  prononncing  our  decision  in  the  case  to  which  I 
have  referred,  till  we  had  ascertained  how  the  Common 
Pleas  had  determined.  If  the  Common  Fleas  dissented,  we 
would  have  re-considered  our  views;  but  as  the  decision  to 
which  they  came  was  in  conformity  with  our  judgment,  we 
would  not  permit  the  question  to  be  re-agitat^  But  if 
Kelly  V.  Diavn  should  be  dissented  from — I  do  not  refer  to 
mere  loose  expressions  of  disapprobation — we  shall  wil- 
lingly reconsider  it 

Orcler  made  absolute. 

Attorneys  for  the  plaintiffs,  Reede  ir  Goodman. 

Attorney  for  the  defendant,  J.  Lauiler. 


Reported  by  E.  X.  Bi.ak£,  Esq.,  Barrister-at-law. 

(Before  Fitzobrau),  J.) 

Re  Maoimnis  and  Campbeli.. 

January   29th,    1874 Britiging   up  prisoners  before 

coroner — Habeas  corpus,  to  enable  prisoners  to  be  present 
and  to  give  evidence  at  inquest — Affidavit. 

Motion  granted  for  a  writ  of  habeas  corpus,  to  bring 
before  a  coroner^s  inquest  persons  who  were  suspected  of 
having  caused  the  death  in  question,  and  who  were  in 
custody  imder  a  magistrate's  remand,  so  that  they  should 
be  examined  as  witnesses  at  the  inquest,  and  so  that  they 
should  be  there  present  from  day  to  day. 

Monroe,  on  behalf  of  James  Maginnis  and  Joseph 
Campbell,  moved,  on  notice  to  the  Crown,  for  a  writ  of 
habeas  corpus,  in  order  that  they  should  be  in  attend- 
ance at  a  coroner's  inquest,  so  that  they  might  there 
be  examined  as  witnesses,  and  so  from  day  to  day  until 
the  conclusion  of  tlie  inquest. 

The  motion  was  grounded  on  an  afiSdavit  of  the 
attorney  of  the  applicants,  who  deposed  that  they  were 
in  custody  in  the  bridewell  of  Newry,  county  Armagh, 
charged  with  the  murder  of  P.  M'Conville,  on  January 
22nd,  1874 ;  that,  on  January  23rd,  they  were  brought 
before  the  resident  magistrate,  and  remanded ;  that,  on 
January  26th,  the  coroner  held  a  Court,  having  em- 
panelled a  sufficient  jury,  and  the  deponent  then 
informed  the  coroner  that  the  prisoners  were  suspected, 
and  the  deponent  requested  that  they  should  be  present 
at  the  inquest,  in  order  to  hear  the  witnesses,  and, 
if  necessary,  to  mul^e  a  statement,  and  to  give  evi- 
dence; that  the  police  authorities  informed  the 
coroner  that  the  prisoners  were  in  custody  on  re- 
mand; that  the  inquest  was  then  adjourned  by  the 
coroner  till  January  30th,  for  the  purpose  of  giving  the 
deponent  an  opportunity  of  applying  for  a  writ  of 
habeas  corpus,  in  order  that  they  might  l)e  present  to 
hear  any  evidence  which  might  be  given  against  them, 
and,  if  necessary,  to  make  a  statement  and  be  examined 
as  witnesses ;  that  the  deponent,  as  their  attorney,  made 
the  affidavit  at  the  request  of  the  said  Maginnis  and 
Campbell,  who  were  adv'ised,  and  believed  that  it  might 
be  necessary,  to  tender  themselves  as  witnesses. 

There  was  no  appearance  contra. 

Motion  granted :  the  writ  to  go  in  all  respects  similar 
to  that  issued  in  Re  Reardon,  7  la.  L.  T.  R.  196. 

Attorney  for  the  applicants,  Doyle. 


Re  Claffet. 
(Before  Fitzoebai/D,  J.,  in  Chamber.^ 

Jan  27,  1874..^£rtn^^  up  prisoner  before  coroner 

Habeas  corpus,  to  enable  prisoner  to  be  present  at  inquest. 

Motion  granted,  on  the  application  of  the  Crown,  for  a 
writ  o/*  habeas  corpus,  so  that  a  prisoner  (in  aistody  under 
a  magistrate's  remand,  on  a  charge  of  infanticide)  shottld  be 
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n  attendance  at  a  coroner's  inquest  from  day  to  day, 
aUhough  n(A  in  order  that  the  prisoner  should  he  there 
examined  as  a  witness. 

Nash,  on  behalf  of  the  CroTvn,  moved  ex  parte  for  a 
writ  of  habeas  corpus,  to  bring  up  Eliza  ClafFey,  in 
order  that  she  should  be  present  before  the  coroner  at 
an  adjourned  inquest 

The  motion  was  grounded  on  an  affidavit  of  Lewis 
Clare,  attorney,  principal  assistant  of  the  Crown  and 
Treasury  Solicitor,  statmg  that  the  latter  had  received 
instructions  from  the  Under-Secretary  of  the  Lord 
Lieutenant  to  make  the  application ;  that  on  Jan.  20, 
1874,  one  of  the  Divisional  Justices  of  the  Police  dis- 
trict of  Dublin  metropolis  remanded  for  one  week,  to  the 
Richmond  Penitentiary  for  Females,  Gitingegorman, 
within  the  said  district,  EUza  Cl&ffey,  charged  before 
him  with  the  crime  of  infanticide,  and  accordingly,  the 
said  Eliza  Claffey  was  still  in  custody  awaiting  further 
examination  in  relation  to  the  said  charge  ;  that  on  Jan. 
20,  one  of  the  coroners  for  the  jconnty  of  the  city  of 
Dublin  proceeded  to  hold  an  inquest  on  the  body  of  the 
infant,  whose  death  was  in  question,  but  upon  hearing 
that  the  said  Eliza  Claffey  was  in  custody,  and  charged 
as  aforesaid,  the  coroner  declined  to  proceed  with  the 
inquest  in  her  absence,  and  adjourned  the  inquest  till 
Jan.  28,  and  requesteid  the  Lord  Lieutenant  to  direct 
that  the  said  Eliza  Claffey  be  brought  up  under  a  writ 
of  habeas  corpus  from  this  Court,  to  be  present  at  the 
said  inquest,  and  an  application  for  which  purpoee  his 
Excellency  directed  accordingly ;  that  it  was  necessary 
that  a  writ  of  habeas  corpus  should  issue  to  the  governor 
of  the  Richmond  Penitentiary  for  Females,  Grangegor- 
man,  within  the  said  district,  requiring  and  command- 
ing him  to  have  before  the  said  coroner  of  the  county  of 
the  city  of  Dublin,  at  an  inquest  at  the  Morgue,  in  .Vlarl- 
borough-street,  in  the  county  of  the  city  of  Dublin,  at 
the  hour  of  two  o'clock  in  the  afternoon  of  Jan.  28, 
1874,  the  body  of  the  said  Eliza  Claffey,  in  order  to  her 
bong  present  at  the  said  inquest. 

FiTZOiRALD,  J.,  granted  the  motion,  and  ordered  that  the 
writ  should  go  in  all  respects  mmilar  to  that  isinied  in  He 
Keardon,  7  Ir.  L.  T.  R  196,  save  rnmUing  the  provimon 
fiillowing,  viz. — "  And  in  order  and  bo  that  she  may  be  then 
and  thef  e  examined  as  a  witness  at  and  upon  the  taking  of 
the  inquest  and  inqnisition  aforesaid." 

W.  L.  Joynt,  Crown  and  Treasury  Solicitor. 


COURT  OP  COMMON  PLEAS. 

Reported  by  E.  N.  Blake,  Esq.,  Barrister-at-law. 

(Before  the  Fctt  Coubt.) 

Abxins  v.  Magbatb. 

Nov.  11,  }874.— Practice— \n  ^  178  G.  0.,  1854— 
Consent  for  judgment,  unth  date  in  blank — Contracting  to 
enable  proceedings  to  be  had  without  regard  to  Oie  General 
Orders — Proceedings  after  a  year  and  a  day — Debtors 
Act  {Ir.),  1872 — Substituted  debt — New  security — Interest 
after,  on  debt  contracted  before  the  Act — Interest  on  interest 
— Discharge  from  arrest. 

It  is  competent  to  the  parties  to  an  action  to  contract 
themselves  out  of  the  operation  of  the  \7Sth  G.  O.,  J  854,  so 
that  no  rule  need  be  entered  before  proceeding  in  the 
action,  though  no  proceeding  be  taken  for  a  year  and  a 
day  after  defence  and  before  judgment 

Where,  after  tJie  passing  of  the  Debtors  Act  {Ir.),  1872, 
an  agreement  is  concluded  between  a  debtor  and  creditor, 
by  virtue  of  which  a  principal  debt  due  before  the  passing  of 
the  Act,  and  interest  computed  thereon  up  to  the  date  of  the 


agreement,  are  constituted  one  integral  debt,  and  made  a 
new  starting-point  as  such  in  the  dealings  between  the 
parties,  bearing  interest  on  the  gross  amount,  it  is  not  com- 
petent to  the  creditor  to  arrest  the  debtor  under  a  ca.  (a., 
on  foot  of  a  judgment  in  respect  of  the  liability  so  tn- 
atrred. 

Appeal  from  an  order,  in  Consolidated  Chamber, 
refusing  a  motion  made,  on  behalf  of  the  defendant, 
that  the  judgment  in  this  cause  and  the  writ  of  ca.  sa. 
issued  thereon  be  set  aside,  and  the  defendant  dis- 
charged from  custody. 

The  facts  appearing,  so  far  as  necessary  for  the 
purposes  of  this  report,  were  as  follows : — The  action 
was  brought  October  29th,  1872,  to  recover  £603  68. 
lOd.,  with  accruing  interest  thereon,  on  foot  of  three 
promissory  notes ;  and  for  money  paid  for  the  defen- 
dant's use,  and  for  interest  on  money  due,  and  on 
accounts  stated.  Of  two  of  these  notes,  dated  respec- 
tively April  24th,  1869,  and  April  28th,  1869,  for  £200 
and  £300,  payable  at  three  months,  O'L.  was  the 
maker,  and  Treacy  the  payee ;  and  they  were  endorsed 
by  Treacy  to  the  defendant,  who  endorsed  them  to  the 
plaintiff.  Of  the  third  note,  dated  May  2nd,  1871,  for 
£40,  payable  at  one  month,  Mooney  was  the  maker,  and 
B.  the  payee,  by  whom  it  was  endorsed  to  the  defen- 
dant, who  endorsed  it  to  the  plaintiff.  The  particulars 
endorsed  were  as  follows : — 

£     8.    d. 
1869,  July  27 — To  promiesory  note   this 

day  due,     -         -         -    200    0    0 
Interest  thereon  to  Octo- 
ber 29,  1872,       -         -      32  1 1     1 
July  3 1 — ^To  promissory  note  this 

day  due,    -        -        -    300    0    0 
Interest  thereon  to  Octo- 
ber 29,  1872,       -         -       48  13    9 
1871,  June  5 — ^To  promissory  note    this 

day  due,  -  -  -  40  0  0 
Interest  thereon  from  June 
15,  1871,  to  February 
19,  1872,  -  -  -  18  2 
Interest  on  £20,  balance 
of  said  note,  from  Feb- 
ruary 19,  1872,  to 
October  29,  1872,       -        0  13  10 


623    6  10 
1872,  Feb.  19 — By  cash  paid  on  account,      20    0    0 


603    6  10 
With  accruing  interest  on  said  principal 
sums  until  paid  or  judgment. 

After  a  defence  and  replication  filed,  negociations 
were  entered  into,  which  resulted  in  a  compromise,  in 

Sursuance  of  which  the  following  agreement,  dated 
Tot.,  18,  1872,  was  signed  by  the  plaintiff,  defendant, 
and  B.  (the  payee  of  the  third  note  sued  on):— 
"Minutes  of  agreement  All  proceedings  in  this  case 
to  stop  on  the  carrying  out  of  the  following — ^Mr. 
Magrath  to  procure  for  Mr.  Arkins  Mr.  B.'s  acceptance 
at  three  months  for  £256  to  the  draft  of  Captain  D., 
and  endorsed  by  Mr.  R.  B.,  and  also  by  Mr.  Magrath ; 
and  also  to  hand  to  Mr.  Arkins  Mr.  B.'s  acceptance  to 
Mr.  Magrath's  own  draft  for  £825  18s.  8d.  at  three 
months.  Mr.  Arkins  to  bind  himself  to  all  parties 
signing  these  bills  not  to  take  any  proceedings  upon 
them  if  £25  is  paid  on  them  every  three  months  until 
the  amount  of  the  bills,  with  interest  at  6  per  cent,  is 
fully  paid  off.     But  Mr.  Arkins  is  to  be  at  liberty  to 
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proceed  for  the  entire  amount  remaining  due  on  default, 
for  a  week,  in  any  of  the  quarterly  payments.  A 
consent  for  judgment  to  be  given  in  this  action,  Mr. 
Arkins  undertaking  not  to  move,  or  roister,  or  in 
anywise  act  on  it  until  such  default  occurs.  It  is  also 
agreed  that  Mr.  Magrath  shall  pay  in  cash  the  sum  of 
£20  principal,  and  £1  8s.  2d.  interest,  and  £9  14«.  6d. 
costs,  as  agreed  upon,  said  sum  of  £21  Ss.  2d.  having 
been  deducted  from  Ihe  amount  of  debt  as  endorsed  on 
the  summons  and  plaint,. and  leaving  £581  I8s.  8d.,  the 
amount  of  the  above  two  sums  of  £256  and  £325  1  Ss.  8d. 
due."  In  pursuance  of  this  agreement  the  defendant's 
attorney,  on  November  20,  gave  plaintifTs  attorney  a 
consent  for  judgment,  "  that  juagment  be  forthwith 
entered  for  plaintiff  for  the  sum  of  £581  IBs.  8d.,  and 
£3  for  costs,"  no  date  being  inserted  therein ;  the 
plaintiff's  attorney,  at  the  same  time,  giving  an  under- 
taking, addressed  to  the  defendant,  as  follows : — "  You 
having  this  day  given  me  a  consent  for  judgment  for 
the  sums  of  £581  1 88.  8d.,  and  £3  for  costs,  I  under- 
take not  to  enter  any  judgment  thereon,  or  otherwise 
move  thereon  until  default  be  made  in  the  payments,  as 
provided  for  in  the  minutes  of  the  agreement  dated 
November  l6,  and  I  am  to  be  ai  liberty  to  date  the 
consent  at  any  time  it  may  be  necessary  to  do  so."  The 
defendant  on  the  same  day  paid  plaintiff's  attorney, 
pursuant  to  the  agreement,  £21  88.  2d.,  on  account  of 
the  debt,  with  £9  14s.  6d.  for  costs,  leaving  £58 1  18s.  8d. 
due.  Between  the  1 8th  and  2()th  of  November,  the 
defendant  procured  and  handed  over  the  bills  men- 
tioned in  the  agreement,  and  on  the  21st  received  the 
first  two  promissory  notes,  the  third  having  been 
previoufly  paid  and  handed  over  by  the  plaintiff.  The 
mstalments  which  fell  due  February  21,  1873,  and 
May  21,  1873,  were  duly  paid,  but,  notwithstanding 
several  applications,  the  third  and  fourth  instalments 
were  not  paid,  in  consequence  of  which  plaintiff's 
attorney,  on  September  25,  October  16,  and  December 
1,  1873,  wrote  to  the  defendant,  stating  that  he  would 
mark  judgment,  adding  in  the  last  letter  that  he  would 
do  so  without  further  notice.  Accordingly,  on  Decem- 
ber 12, 1873,  without  entering  any  rule,  however,  under 
either  the  177th  or  178th  General  Orders,  the  pljuntiff 
marked  final  judgment  upon  the  consent  for  judgment, 
having  first,  at  that  time,  inserted  therein  the  date 
thereof  as  December  12,  1873.  The  judgment  was 
entered  for  £567  18s.  6d.  debt,  and  £3  costs.  On 
December  13,  1873,  the  defendant  was  arrested  under 
a  ca.  sa.  on  foot  of  the  judgment,  for  £570  1 8s.  6d. 

Subsequently,  the  defendant  moved  in  Consolidated 
Chamber  that  the  proceedings  be  set  aside,  and  that  he 
bfe  discharged  from  custodpf.  Fitzgerald,  J.,  refused 
the  application,  from  which  order  the  defendant  now 
appealed.* 

It  now,  however,  further  appeared,  as  the  result  of  a 


•  The  judgment  of  Fitzoekald,  J.,  was  as  follows :— This 
case  is  one  of  some  difficulty ;  but  the  only  question  is, 
whether  it  comes  within  the  178th  General  Order,  that  a  mle 
should  have  been  served  on  the  opposite  parly,  so  as  ti>  Ipt  him 
in  to  show  wbelber  anything  has  taken  place  which  could  stop 
the  proceedings.  But  this  rule  is  made  for  the  benefit  of  both 
parties,  ami  they  can  contract  themselves  out  o;  it.  In  this 
case  the  parties  were  dealing  at  arm's  length,  and  the  case  was 
in  courae  of  being  prosecuted  when  the  arrangement  was  entered 
into.  They  entered  iito  a  special  contract,  that  the  plaintiff 
should  have  a  consent  for  judgment,  but  not  proceed  until 
default  was  made  in  the  payment  of  the  instalmenU;  and  the 
consent  was  given  in  blank,  to  obviate  the  consequences  of  the 
General  Order,  and  to  give  the  plaintiff  the  benolit  of  the 
Judgment  at  once.  I  shall  refu.^e  the  motion,  with  costs, 
giving  liberty  to  appeal  to  the  full  Court. 


calculation  made  on  behalf  of  the  plaintiff,  that  the 
amount  of  £570  ISs.  6d.,  for  which  judgment  was 
marked,  was  arrived  at  in  this  manner — ^The  starting 
point  was  the  £581  18s.  8d.  mentioned  in  the  minutes 
of  agreement,  which  was  composed  of  the  balance  of 
the  principal  debt  and  interest  aicluded  up  to  November, 
1872.  As  against  this,  credits  were  given  for  the  sub- 
sequent payments  on  the  general  account,  striking  the 
balances  accordingly,  but  upon  such  balances  (although 
partly  composed  of  interest  upon  the  original  debt) 
further  interest  was  charged  up  to  1873.  The  balance 
was  thus  brought  out  £567  18s.  6d.,  to  which  was  added 
the  £3  costs  given  by  the  consent  for  judgment,  making 
in  all  £570 1 88. 6d.,  for  which  the  defendant  was  arrested. 
G.  Fitzgibbon,  Q.C.  (with  him  Keogh),  in  support  of 
the  motion.  The  agreement  and  undertaking  are  to 
be  read  in  connexion  with  177  &  178  G.  O.,  1854. 
Either  there  was  a  compromise  pending,  and,  if  so, 
a  rule  should  have  been  entered  under  uie  177th,  or, 
assuming  that  the  transaction  did  not  amount  to  a 
compromise,  a  rule  should  have  been  entered  under  the 
178th.  A  reduction  of  the  amount  of  the  debt  was 
provided  for,  but  a  new  security  was  given  for  the 
whole.  The  plaintiff  was  not  to  move  upon  the  consent 
until  a  particular  event  should  have  occurred ;  but  he 
should,  thereupon,  move  according  to  the  course  cf  law 
and  the  practice  of  the  Court.  Here  after  defence  and 
before  judgment,  no  proceeding  had  been  taken  for  a 
year  and  a  day  by  either  party.  All  the  proceedings 
provided  for  were  of  a  negative  character — the  plaintiff 
was  not  to  move,  proceed,  or  act — but  there  is  nothing 
to  show  that  the  General  Orders  were  to  be  dispensed 
with.  Even  if  they  could  be  dispensed  with,  that  could 
only  be  by  express  provision.  On  the  contrary,  the 
intention  of  the  parties,  as  shown  by  the  documents, 
was  not  to  contract  themselves  out  of  the  General 
Orders,  for  the  words  "  or  in  anywise  move,"  and  "  or 
otherwise  move,"  taken  in  connexion  with  the  context, 
can  receive  no  application  unless  by  reference  to  the 
Rules.  The  insertion  of  the  date  was  a  step  taken — 
one  without  which  the  judgment  could  not  have  been 
marked,  and  this  should  not  have  been  done  without  & 
rule  entered;  and,  at  all  events,  the  judgment  could 
not  have  been  marked.  In  the  next  place,  the  arrest 
was  contrary  to  the  Debtors  Act,  1872.  The  com- 
promise was  entered  into  after  that  Act  came  into 
operation.  The  new  security  (i.e.,  the  consent  for 
judgment,  and  the  agreement,  which  was  signed  by  a 
third  party,  and  in  pursuance  of  which  the  bills  were 
given)  merged  the  original  debt,  just  as  if  a  mortgage 
or  bond  had  been  taken ;  and  the  arrest  is  in  respect 
of  default  in  payment  of  the  instalments  on  the  new 
security.  But  the  writ  itself  shows  that  interest  was 
included  after  August,  1872 ;  the  agreement  included 
interest  up  to  November,  1 872 ;  and  the  judgment  has 
been  marked  for  interest  calculated  up  to  1873.*     Even 

•  By  section  90  of  the  Bankruptcy  Act  (Eng.),  1861,  a 
judgment-debtor  summons  must  be  a  summons  in  respect  of  a 
debt  contracted,  or  of  a  liability  incurred  after  the  passing  of 
the  Act.  In  ex-p.  Greg,  9  L.  T.  N.  8.,  it  appeared  that  the 
summoning  creditor  had  recovered  judgment  in  1844  in  Ireland 
against  the  judgment  debtor  in  an  aciiou  upon  a  t>ond;  the 
summoning  creditor  brought  an  action  in  England  upon  the 
Irish  judgment  for  the  amount  due,  and  also  for  fmther  arrears 
of  interest,  and  recovered  judgment  in  England  on  July  11, 
1863:  Held,  that  the  latter  judgment  became  the  debt  wiiliin 
the  above  section,  and  further,  that  arrears  of  interest  on  tbe 
bond  sued  fur  and  accruing  aficr  the  passing  of  the  Act  consti- 
tuted a  liability  incurred  after  the  passing  of  the  Act.  In  re  a 
Disputed  AdjudicaUon  (Ba.  Feb.  6th,  1874),  it  was  held  per 
Flnrrisnii,  J.,  that,  following  rx  p  Harding,  I..  R.  1  H.  L.  9, 
rent  which  accrued  due  after  the  passing  of  the  B.  A.  Act,  1872, 
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if  the  debt  w  not  to  be  considered  as  created  by  the 
agreement,  the  £3  costs  was  certainly  so,  and  was  not 
incidental  to  the  original  demand.  Costs  are  regarded 
as  a  distinct  debt,  and  are  provable  as  such  in  bank- 
ruptcy, and  as  such  will  support  a  petition  in  bank- 
ruptcy.* The  amount  ascertained  by  the  agreement 
comprises  two  component  parts — principal  and  interest ; 
the  ktter  would  not  of  itself  bear  interest.  But  judg- 
ment is  marked  for  interest  on  both  of  these  component 
parts ;  and  for  a  portion  of  that  the  defendant  could  not 
nave  been  arrested.  McCarthy  v.  McCarthy,  7  Ir.  L. 
T.  R.  177,  is  undistinguishable  from  this  case,  but  was 
not  cited  when  the  motion  was  before  Fitzgerald,  J. 
Before  him  the  entire  of  these  points  were  not  ad- 
vanced at  all ;  there  was  only  a  brief  reference  to  the 
Debtors  Act,  as  preventing  the  arrest,  because  the  com- 
promise was  entered  into  after  its  passing,  to  which  it 
was  replied  that  the  Act  did  not  apply,  as  the  notes 
were  made  antecedently.  The  question  was  not  decided 
by  Fitzgerald,  J. 

[Morris,  J. Tour  argument  goes  to  this,  that  if 

any  portion,  however  small,  of  the  amount  for  which 
the  defendant  was  arrested  was  a  debt  within  that  Act, 
the  defendant  could  not  be  arrested.] 
Certainly;  AfCarthyy.  McCarthy. 

[MoRBis,  J Even  if  the  Act  had  not  passed,  how 

was  the  plaintiff  entitled  to  cha:^  interest  on  interest 
unless  by  specific  agreement?] 

In  that  respect,  the  judgment  was  clearly  over- 
marked.  The  plaintiff  seems  to  have  treated  the  agree- 
ment as  a  new  starting  point,  and  to  have  considered 
himself  entitled  to  deal  with  the  amount  ascertained,  as 
if  a  judgment  had  then  been  marked. 

Purcell,  QC.  (with  him  Carton),  contra The  parties 

were  entitled  to  contract  themselves  out  of  the  operation 
of  the  1 78th  G.  O.,  and  did  so.  Any  doubt  as  to  their 
intention  arising  on  the  agreement  is  removed  by  the 
terms  of  the  undertaking  of  November  20th,  and  by 
the  fact  of  the  consent  uaving  been  given  without  a 
date,  so  as  to  be  available  at  any  time.  The  Rules 
were  intended  merely  for  the  benefit  of  suitors;  and 
suitors  may  settle  their  differences  without  reference  to 
them.  So,  the  parties  might  agree  to  extend  the  time 
for  pleading  beyond  the  statutable  period.  Fitzoebaud, 
J.,  during  the  argument  in  Chamber,  appeared  disposed 
to  hold  that  the  defendant  might  be  arrested  for  interest 
on  the  original  debt,  and  directed  that  we  should  con- 
fine the  argument  to  the  question  whether  a  rule  should 
have  been  entered  under  I78th  G.  O.  The  interest  is 
culated,  not  on  the  judgment,  but  on  the  existing  debt 
arising  upon  the  promissory  notes  and  ascertained  by  the 
agreement.  McCarthy  v.  McCarthy  is  distinguishable,  as 
there  the  judgment  was  entered  after  the  passing  of  the 

on  foot  of  a  leaM  executed  and  anigned,  to  the  person  sought  to 
be  made  bankrupt,  before  the  passing  of  that  Act,  was  not  a 
debt  contracted  after  the  passing  of  the  Act  under  section  22 ; 
that  the  Act  was  to  be  construed  together  with  the  Debtors 
Act,  but  that  the  "  liability  "  in  question  arose  and  attached  to 
the  alleged  bankrupt  when  he  became  as-ignee  of  the  lease, 
altbougo  it  was  not  converted  into  a  debt  in  ettt  until  the 
breach  of  covenant  toolc  place,  and  that  it  was  not  a  sum 
payable  under  a  "  cause  of  action  or  suit  arisen  "  after  the  Act, 
because  the  whole  cause  of  action  (t.e.  the  contract  and  the 
breach)  should  hare  so  arisen,  considering  the  object  of  the 
section  in  the  fi.  A.  Act,  as  explained  in  ex  p.  Hardutg,  without 
its  being  necessary  to  decide  upon  the  authority  of  the  cases 
respecting  substitution  of  service  under  the  C.  L.  P.  Acts;  and 
that  the  cause  shown  should  be  allowed  accordingly.— Rbp. 

•  See  Re  an  Arranging  Debtor,  8  Ir.  L.  T.  8 ;  »'«.,  infra,  27  ; 
cases  cited  in  iu><m,  Johiuton  v.  Oermaine,  6  Ir.  L.  T.  R.  122 ; 
Simpum  v.  Mirabita,  h.  B.  4.  Q.  B.  267 ;  ex  p.  Curling,  9  L. 
T.  N.  S.  669.— [Rep.] 


Act ;  the  ample  contract  debt  was  merged  in  the  judg- 
ment ;  and  the  interest  was  charged  upon  the  judgment 
debt.  The  original  liabili^  is  the  point  to  be  regarded, 
Re  CrConnell,  7  Ir.  L  T.  R.  .51.  That  liabiUty  was  on 
foot  of  the  notes,  and  the  interest  was  an  accessory 
inddent  attached  to  that  liability  by  operation  of  law. 
The  agreement  did  not  create  the  debt,  nor  was  the 
agreement  carried  out.  Where  bills  are  taken  for  a 
debt,  and  a  default  takes  place,  the  creditor  may  fall 
back  on  his  original  rights.  The  plaintiff  was  entitled 
to  deal  with  the  agreement,  and  to  charge  interest  upon 
the  sum  thereby  ascertained  as  if  judgment  had  then  been 
marked,  in  consideration  of  the  forbearance  granted. 
Keogh,  in  reply. 

MORBis,  J. — ^Previous  to  Aogost  6, 1872,  the  date  of  tba 
pasHing  of  the  Debton  Act  (Ir,),  1872,  the  defendant  was 
liable  to  the  plaintiff  on  three  promissory  notes,  for  the  aggre- 
gate amount  of  £540.     Proceedings  were  taken  against  him 
to  recover  the  amount ;  and  in  November,  1872,  »ome  months 
after  the  passing  of  the  Debtors  Act,  an  agreement  was 
come  to  between  the  parties  by  which,  as  I  read  it,  the 
amount    due    up    to    that    date    was   ascertained    to   be 
£581  18b.  8d.  and  £3  costs,  as  due  to  the  plaintiff    A  con- 
sent for  judgment  with  no  date  was  given  to  the  plointi^ 
upon  which  he  w.is  to  be  at  liberty  to  act  at  any  time  be 
might  think  proper.     The  Court  are  of  opinion  that,  if  the 
motion  rested  alone  upon  the  first  ground  upon  which  it  has 
been  based — namely,  that   before  marking  judgment  the 
plaintiff  should  have  entered  a  rule  under  the  178th  General 
Order — it  should  fail,  because  the  meaning  of  the  arrange- 
ment agreed  upon  was,  that  the   parties  had  contracted 
themselves  out  of    the  operation   of  the   178tb    General 
Order,  the  effect  of  giving  the  consent  for  judgment  with  a 
power  to  insert  any  date  being  to  make  the  transaction 
as  it  were  always  a  new  one.     Therefore,  if  the  motion 
depended  on   this    ground   alone,   Uie  defendant    should 
fail.     But  upon  the  far  more  serious  question  involved, 
the  determination  of  which  might  affect  many  other  cases, 
we   are   of   opinion   that   the   defendant   is    entitled   sub- 
stantially to  succeed.      The  liability  on  foot  of  which  he 
has  been  arreeted  must  be  treated  in  either  of  two  points  of 
view.     That  liability  having  been  ascertained  in  November, 
1872,  to  amount  to  £581  ISs.  8d.,  either  that  amonnt  most 
be  regarded  as  the  original  debt  of  £640,  with  the  addition 
of  £41  ISs.  8d.  for  interest — and  if  so  the  pluotiff  would 
have  hod  no  right  to  charge  interest  upon  interest,  and  con- 
sequently the  judgment  would  be  overmorked.     Or  else,  as 
has  been  suggested,  according  to  the  true  meaning  of  the 
agreement,  &e  £581  ISs.  8d.,  composed  of  principal  and 
interest,  was  made  a  bulk  debt  and  a  new  starting-point — 
and  if  so,  the  plaintiff  is  put  out  of  court  by  the  Bebtora 
Act,  because  the  debt  was  created  after  the  passing  of  that 
Act,  and  on  that  debt  he  has  calculated  interest  until  the. 
judgment  was  marked.    The  plaintiff,  therefore,  appears  to 
us  to  be  in  this  dilemma.    If  he  admits  that  he  is  only  entitled 
to  charge  interest  on  the  original  notes,  and  says  that  the 
£681  18s.  8d.  ia  the  original  debt  of  £540,  plus  the  interest 
up  to  the  date  of  the  agremeent,  in  such  cose  the  judgment  is 
overmorked,  as  he  has  calculated  interest  upon  the  gross 
amount  subsequent  to  November,  1872,  and  he  had  clearly 
no  right  to  charge  interest  upon  interest.     If,  on  the  other 
hand,  be  says  that  the  £581  18s.  8d.,  the  sum  agreed  on  by 
the  parties  in  November,  1872,  as  a  bulk  debt,  was  a  new 
debt  from  that  starting-point — ^which,  probably,  is  the  opi- 
nion we  would  be  diq>osed  to  come  to— in  such  case  he 
would  have  no  right  to  issue  execution  against  the  defen- 
dant's person.     We  shall,  therefore,  order  the  defendant  to 
be  discharged  from  custody  ;  but  as  the  judgment  appears 
to  have  been  bond  fide,  we  shall  not  set  it  or  the  writ  aside. 
He  has  asked,  by  bis  notice,  for  the  costs,  of  the  motion, 
which  we  will  give,  putting  him  on  terms  to  undertake  to 
bring  no  action. 

Order  accordingly. 
Attorney  for  the  plaintiff,  James  PhmketL 
Attorney  for  the  defendant,  F.  O.  Tinder. 
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Reported  by  C3ecii<  R.  Rocbe,  Esq.,  Barrister-at-Law. 
(Before  Mohahan,  C. J.,  Eeooh,  and  Lawbon,  J.J.) 

CoixiBB  ADD  Wife  v.  Dublin,  Wicklow,  akd  Wex- 
roas  Railwat  Gompakt. 

Not.  24th,  1873. — Breach  of  eorUraet  to  carry  within 
reasonable  time — Conveyance  ofplaintiff'a  wife — Nominal 
damages. 

Where  a  raUmay  company  contracted  to  carry  the  wife 
of  the  plaintiff",  but  neglected  to  perform  their  contract,  and 
the  wife  of  the  plaintiff"  urns  in  consequence  detained  for  a 
night  at  the  station  of  the  defendants,  it  was  held  that  the 
plaintiff' could  not  recover  more  than  nominal  damages,  he 
not  having  been  at  home,  and,  in  consequence,  not  having 
been  deprived  of  his  wife's  society  and  companionship  on 
that  occasion,  and  there  being  no  evidence  of  an  injury  to 
Ms  toife  depriving  him  of  her  services  aflenoards. 

The  plaiDtiffs  in  this  action,  William  H.  Collier,  and 
MaiT  Collier,  lus  wife,  complained,  in  the  first  count 
of  the  summons  and  plaint,  that  the  defendants,  the 
Dublin,  Wicklow,  and  Wexford  Railway  Company, 
being  carriers  of  passengers,  contracted  with  the  plain- 
tifi^  TirilUam  Collier,  to  carry  his  wife,  the  plaintiff, 
Maij  Collier,  from  Booterstown  to  Lansdowne  Road 
Station,  within  a  reasonable  time,  but  that  they  did  not 
do  so,  whereby  the  plaintifT,  Mary  Collier,  was  obliged 
to  remain  during  a  whole  night  in  a  certain  station  of 
the  defendants,  without  proper  accommodation,  and 
that  by  reason  thereof  she  became  seriously  ill,  and  the 

?laintiff,  William  Collier,  was  deprived  of  her  services, 
'here  were  four  other  counts  for  assaulting  and  im- 
prisoning the  plainti£F,  Mary  Collier.  The  defendants 
pleaded,  in  addition  to  ordinary  traverses,  a  special  plea 
that  the  female  plaintiff  would  not  enter  the  carriage, 
whereby  the  defendants  were  unable  to  perform  their 
part  of  the  contract.  The  case  came  on  for  trial 
before  Monahan,  C.J.,  and  s  special  jury,  on  the  J9th 
of  July.  The  facts  appearing  on  his  lordship's  report 
were  as  follows: — The  plaintiff,  Mary  Comer,  took 
a  second-class  return-ticket  from  Dublin  to  Booters- 
town; she  spent  the  day  at  her  father's  house  at 
Booterstown  ;  she  returned  to  the  station,  at  Booters- 
town, with  her  daughter,  about  11.30,  p.m.,  in  time  to 
catch  the  last  train.  She  and  her  daughter  got  into  a 
carriage,  but  when  they  had  done  so  they  found  it  was 
a  smoking  compartment,  and  got  out  in  order  to 
enter  another  compartment.  The  porter  opened  the 
door  for  them  to  get  in;  the  daughter  got  in,  but 
the  train  went  off  before  Mrs.  Collier  could  get 
in.  After  the  departure  of  the  train  she  entered  the 
station-house,  and  complained  to  Mahony,  the  deputy 
station-master,  and  aaked  to  have  a  cab  sent  for. 
This  was  refused.  She  then  sat  down  in  the  station. 
When  Mahony  was  about  to  lock  up  the  place  for 
the  night  and  gd  home,  he  informed  her  of  it.  She, 
nevertheless,  remained  sitting.  He  turned  out  the 
lights,  locked  the  door,  and  went  away,  leaving  Mrs. 
Collier  inside,  where  she  was  found  next  morning, 
when  the  station  was  again  opened  for  the  day.  It  was 
not  alleged  that  she  contracted  any  illness,  or  sustained 
any  personal  injury  from  what  had  happened  beyond 
the  fact  that  she  had  to  lie  in  bed  for  a  time,  in  con- 
sequence of  having  B,it  so  long  npon  a  hard  seat.  No 
medical  advice  was  applied  for.  The  plaintiff,  WiUiam 
Collier,  was  absent  from  home  on  the  night  in  question, 
on  his  business  as  a  commercial  traveller,  and  did  not 
know  of  what  had  happened  till  afterwards.  The 
defendants  contended  that  they  were  not  liable  for  the 
acta  of  Mahony.    In  this  view  bis  lordship  concurred, 


and  directed  the  jury  to  find  for  the  defendants  on  all  the 
counts,  except  the  first  In  charging  the  jury  his  lord- 
ship said  that  it  appeared  to  lum  that  the  guard  should 
not  have  signalled  for  starting  the  train  till  the  lady  was 
provided  with  a  seat,  and  that,  therefore,  some  damages 
lor  a  breach  of  contract  should  be  given.  His  lordship 
declined  to  direct  nominal  damages,  but  directed  the 

i'ury  only  to  give  such  damages  as  were  sustained  by  the 
lusband  in  his  own  capacity.  The  jury  found  for  the 
plaintiff  on  the  first  count  £50  damages.  A  conditional 
order  for  a  new  trial  having  been  obtained  on  the 
ground  of  misdirection,  and  also  that  the  verdict  was 
against  the  weight  of  evidence,  and  that  the  damages 
were  excessive, 

PwceU,  Q.C.,  for  the  plaibtiff,  showed  cause ^The 

defendants  are  liable  for  the  natural  results  which  flow 
tieom  their  breach  of  contract,  Smeed  v.  Foord,  1  £1.  & 
EL  602.  "  Each  case  of  this  description  must  be  decided 
with  reference  to  the  circumstances  peculiar  to  each," 
per  Pollock,  C.B.,  Hamlin  v.  Great  Northern  Railway 
Company,  1  H.  &  N.  408.  The  natural  consequence 
resulting  from  her  being  left  behind  by  the  train  was, 
that  she  had  to  pass  the  night  in  the  station  in  the  cold, 
and  she  so  sustained  injury.  The  damages  were  not 
excessive. 

Pierce  White,  Q.C.  (with  him  Gibson,  Q.C.,  and  Seeds), 

for  the  defendants,  contra The  jury  were  mainly  led, 

in  giving  damages,  by  a  consideration  of  what  had  taken 
place  at  the  station-house.  There  was  not  a  sufficient 
separation  in  their  minds  of  the  damages  which  they 
might  have  given  under  the  other  counts,  and  damages 
which  it  was  lawful  for  them  to  give  on  the  first  count. 
There  Is  here  no  question  of  the  damages  not  being  the 
consequence  of  the  breach,  as  in  Hadley  t.  Baxendale, 
9  Exch.  34 1 ,  but  here  diere  is  no  damage  done  at  all.  No 
evidence  was  given  of  the  plaintiff,  William  Collier,  having 
incurred  any  expense  in  medical  attendance  on  his  wife. 
He  was  not  deprived  of  his  wife's  services  at  the  time  of 
the  breach  of  contract,  as  he  was  absent  from  home  at 
the  time.  If  the  pl^ntiff  had  incurred  expense  in  hiring 
a  conveyance  to  perform  the  journey,  she  might  have 
recovered  damages  to  that  extent ;  but  nothing  of  the 
sort  took  place.  The  contract  was  to  carry,  within  a 
reasonable  time,  and  no  damages  can  be  recovered  which 
do  not  flow  from  that  breach.  "  Grenerally,  in  actions 
upon  contracts  no  damages  can  be  given  which  cannot 
be  stated  specifically.  A  contract  to  marry  has  always 
been  considered  an  exceptional  case,  in  which  the  injury 
to  the  feelings  of  the  party  may  be  taken  into  considera- 
tion. In  actions  for  breaches  of  contract  the  damages 
must  be  such  as  are  capable  of  being  appreciated  and 
estimated,"  Hamlin  v.  Great  Northern  Railway  Compcmy, 
I  H.  &  N.  408.  Supposing  nominal  damages  had  be^ 
directed,  could  a  verdict  returned  in  accordance  with 
such  damages  have  been  set  aside?  If  this  were  a  con- 
tract to  carry  a  servant  of  the  plaintiff,  would  the  plain- 
tiff be  listened  to  if  he  daimea  more  than  his  pecuniary 
loss?  What  specific  pecuniary  loss  has  been  sustained 
by  the  plaintiff? 

KaooH,  J. — This  is  a  oase  for  nominal  damages.  The 
plaintiff  did  not  tnke  a  cab,  or  get  a  doctor;  and  no  iojury 
has  been  sustained  by  the  plaintiff  apun  the  first  count.  We 
think  that  the  jury  should  have  given  uomioal  danjiiges. 

Lawboh,  J. — When  I  look  at  the  only  all^ation  of 
damage  to  the  plaiati^  William,  I  cannot  see  Uiat  a 
deprivation  of  services  has  taken  place.  When  the  plain- 
tiff was  not  at  home  that  night,  he  cannot  get  damages  for 
his  wife  being  kept  out  of  her  house. 

MoNAHAir,  CJ. — I  am  of  opinion  that  the  damages  were 
excessive,  but  I  think  that  the  jury  could  have  considered 
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COMERFORD  V.   SaWBET  AND  OtHBBS. 


[L.S. 


the  circumstanceit  attecding  the  whole  case.  I  thick  that, 
if  the  plaintiff  was  Icept  oat  of  the  train  she  was  entitled 
to  more  than  nominal  damt^^. 

Cause  shown  disallowed. 

Attorney  for  plaintiffs,  Langan. 
Attorney  for  defendants,  Keogk. 


LAND  SESSIONS. 

Reported  by  John  £.  Wajab,  Esq.,  Barrister-at-law. 

(Before  C.  Roi^i^ston  Spunner,  Esq.,  Q.C.^ 

CoMEBFOBD  V.  Sawbet  and  Others. 

Jan.  23, 1 874 33  i-  34  Vic,  e.  46, ».  4 — Lease  for  lives 

renewable  for  aver — Compensation  for  improvements — Head 
landlord  liable  for— Measure  of  compensation. 

The  word  "  landlord  "  in  the  Mh  section  of  the  Landlord 
and  Tenant  (Ireland)  Act,  1870,  is  not  restricted  in  its 
meamng  to  the  immediate  landlord ;  and  therefore,  where  a 
lessee  for  lives  renewable  for  ever  forfeited  his  interest  by 
reason  of  his  omitting  to  renew. 

Held,  that  his  sub-tenarU  was  entitled  to  claim  compen- 
sation for  improvements  from  the  head  landlord. 

In  estimating  the  measure  of  improvements,  the  amount 
of  wear  and  tear  is  to  be  deducted— not  from  their  present 
cost — but,  from  the  actual  outlay  by  the  tenant. 

This  was  a  claim,  at  the  Nenagb  Land  Sessions,  for 
compensation  for  improvements,  consisting  of  the  fol- 
lowing items : — 

1 .  Biulding  a  cottage  dwelling-house,       -      £2Si 

2.  „  coach-house  and  stable,          -  215 

3.  „  cart-shed  and  store,  -             -  80 

4.  „  pig-stye,  privy,  and  haggard,  15 

5.  „  boundary  and  dividing  walls,  150 

6.  Paving  yard  and  making  sewers,  -         -  25 

7.  Unexhausted  manures,       ...        400 

Total,  -  -  -  £l,)67 
The  facts  of  the  case,  as  admitted  by  both  parties, 
were  as  follows : — By  indenture  of  the  2nd  of  October, 
1776,  John  Beckwith  leased  (amongst  others)  the  lands 
of  Benedme  to  Henry  O'Brien  for  three  lives,  the  lease 
containing  a  covenant  for  perpetual  renewal.  This  lease 
was  from  time  to  time  renewed,  and  finally  the  lessee's 
estate  became  vested  in  Henry  de  Stafford,  commonly 
called  Stafford  O'Brien,  who  continued  paying  the  rent 
reserved  up  to  the  29th  of  September,  1871.  On  the 
20th  of' March,  1868,  he  received  a  notice  on'  the  part 
of  the  respondent,  H.  B.  Sawrey  (who  had  become  the 
owner  of  the  reversion),  calling  on  him  to  pay  up  the 
arrears  of  several  fines  and  to  take  out  fresh  renewals. 
After  a  considerable  correspondence  Henry  de  Stafford, 
at  length,  on  the  16th  of  October,  1872,  filed  a  bill  in 
equity,  which  was,  on  the  16th  of  July,  1873,  dismissed 
for  want  of  prosecution,  and  an  ejectment  having  been 
brought  to  recover  the  lands,  an  habere  was  issued, 
giving  possession  to  the  respondents.  The  claimant,  her 
husband,  and  his  father  held  the  lands  successively,  as 
tenants  from  year  to  year  under  the  O'Brien  family,  for 
many  years,  and  she,  having  been  evicted  on  the  29th  of 
October,  1873,  served  the  above-mentioned  notice  of 
clum  on  the  respondents  on  the  20th  of  November, 
1873,  and  received  in  reply  a  notice  disputing  the  entire 
of  her  claim,  and  calling  attention  to  the  fact  that  the 
respondents  were  not  the  immediate  landlords. 

Dormell,  for  the  claimant. — This  is  a  claim  for  im. 
provements  only,  and  is  properly,  made  against  the 
siiperior  landlord,  who,  with  the  land,  has  taken  posses, 
sion  of  these  improvements.    Whilst,  under  section  3, 


compensation  for  disturbance  arises,  in  the  case  of  a 
tenant  under  a  tenan<qr  existing  at  the  time  of  the 
passing  of  the  Act,  only  when  he  is  disturbed  by  his 
"  immediate  landlord,"  compensation  for  improvements 
may  be  claimed  against  "  the  landlord,"  which  word  is 
deiined  in  section  70  as  including  superior,  mesne,  or 
immediate  landlord.  The  limitation  to  immediate 
landlord  in  section  3,  and  the  absence  of  such  limitation 
in  section  4,  indicate  that  the  remedy  extends  to  a 
superior  landlord  where  circumstances  point  him  out  as 
the  proper  person  to  pay  the  compensation.  The  Act 
treats  improvements  as  the  property  of  the  tenant.  A 
tenant  quitting  voluntarily  is  entitled  to  the  same 
compensation  for  improvements  as  one  who  is  disturbed 
by  the  landlord.  Whether  the  tenant  held  under  a 
lease  or  from  year  to  year,  or  whether  in  either  case  the 
♦enancy  was  created  before  or  after  the  passing  of  the 
Act,  he  IS  entitled  to  the  value  of  his  improvements, 
subject  to  a  series  of  exceptions,  which  may  be  summed 
up  as  enacting  that  where  a  tenant  has  by  contract 
obtained  some  other  form  of  compensation  therefor,  he 
shall  not  be  entitled  to  claim  a  second  compensation 
under  the  Act.  The  tenant  may  forfeit  his  right  to 
compensation  for  disturbance  by  conduct  unauthorized 
by  the  Act,  such  as  sub-letting,  assigning,  or  breach  of 
covenant  in  certain  cases,  but  none  of  these  unauthor- 
ized acts  works  a  forfeiture  of  compensation  for  im- 
provements.  Thus,  the  improvements  are  made  the 
property  of  the  tenant  who  made  them ;  and  the 
landlord,  superior  or  immediate,  who  takes  possession 
of  them,  must  par  for  them.  If  the  immediate  landlord 
had  made  some  of  the  improvements,  and  the  sub-tenant 
the  remainder,  then  the  middleman  would  have  put  in 
his  claim,  including  his  sub-tenant's  improvements,  and 
the  sub-tenant  would  have  claimed  against  him,  when 
section  20  would  have  regulated  the  distribution  of  the 
compensation.  But  here  the  middleman  has  no  claim, 
and  section  20  does  not  apply.  The  remedy  b,  there- 
fore, directly  against  the  superior  landlord.  The  point 
has  already  b^n  decided  m  Ward  v.  Walker  (6  In. 
L.  T.  R.  155),  and  Bolland  v.  Domville  (Donnell's  Land 
Act  and  Rep.  401). 

Hyan,  Q.C.,  for  the  respondents. — ^This  claim  should 
be  against  the  immediate  landlord.  Section  4  says  that 
a  tenant  may  claim  compensation,  "  subject  to  the  pro- 
visions of  section  3."  These  latter  words  import  into 
section  4  the  word  "immediate"  used  in  section  3. 
This  is  further  evident  from  the  provision  in  section  4, 
sub-section  4,  that  "  a  tenant  wno  is  quitting  volun- 
tarily shall  not  be  entitled  to  any  compensation,  in 
respect  of  any  improvements,  when  it  appears  to  the 
Coturt  that  such  tenant  has  been  given  permisaon  by 
his  landlord  to  dispose  of  his  interest  in  his  improve- 
ments to  an  incoming  tenant,  upon  such  terms  as  the 
Court  may  deem  reasonable."  This  provision  could 
only  apply  to  a  tenant  claiming  against  his  immediate 
landlord,  and  it  shows  that  a  claim  like  the  present  was 
not  contemplated  by  the  statute.  The  case  of  a  person 
holding  under  a  lease  for  lives  renewable  for  ever  is  not 
within  the  Act.  It  is  a  "  perpetual  interest "  according 
to  the  Landlord  and  Tenant  Act,  I860.  Under  section 
20  of  the  Act  of  1870,  the  Court^is  to  determine  the 
whole  amount  payable,  where  there  are  several  persons 
standing  to  each  other  in  the  relation  of  landlord  and 
tenant,  and  the  circumstance  of  any  such  tenant's 
quitting  his  holding,  bv  reason  of  disturbance,  or 
otherwise,  involves  the  interest  of  any  such  persons 
other  than  the  tenant  quitting,  and  it  contemplates  a 
case  where  tenant  and  middleman  can  both  claim.  The 
present  case  is  a  casus  omissus. 
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Doimdl  withdrew  the  portion  of  the  claim  with  refer- 
ence to  unexhausted  manurea,  the  holding  being  entirely 
pasture  farm,  on  no  part  of  which  cattle  were  folded. 

Evidence  was  then  gone  into  on  both  sides  as  to  the 
value  of  the  improvements. 

Ryan,  Q.C The  measure  of  compensation  is  the 

money  actually  expended  on  these  erections,  less  what 
they  have  lost  by  wear  and  tear.  Some  of  them  were 
erected  forty  years  ago.  The  tenant  had  the  benefit  of 
ihat  enjoyment  all  that  time,  and,  on  this  account, 
reduction  should  be  made  from  any  value  they  now 


Donnett The  measure  of  compensation  should  be 

what  it  would  cost  the  landlord  now  to  erect  them, 
subject  to  deduction  for  wear  and  tear.  The  law  of 
compensation  for  improvements  is  an  extension  of  the 
law  of  fixtures,  and,  if  these  wore  fixtures,  they  would 
be  valued  on  the  basis  of  the  present  cost  of  labour  and 
materials.*  The  value  of  money  has,  wnce  1847,  &llen 
100  per  cent.,  and  it  would  be  unjust  to  compensate  the 
outlay  of  a  period  antecedent  to  that  by  values  calculated 
in  the  present  time,  where  money  has  fallen  in  value. 
Suppose,  for  argument  sake,  a  building  erected  forty 
years  ago  has  not  deteriorated.  If  it  cost  £200  then, 
X200  would  not  now  represent  that  outlay.  The  real 
value  of  money  has  fallen,  and  therefore  the  basis 
should  be  present  prices,  subject  to  deduction  for  wear 
and  tear.  There  should  be  no  reduction  for  time  of 
enjoyment  in  the  case  of  buildings,  for,  unlike  improve- 
ments of  the  soil,  they  give  no  return  in  themselves,  and 
they  constantly  demand  repair. 

The  ChaibhaN.—  In  my  opininD,  this  case  comes  within 
tlie  words  of  ths  4th  section  of  the  Land  Act.  The  20th 
section  has  no  application  to  thts  case,  unci  that  section  being 
out  of  the  way,  I  tiee  nothing  in  the  statute  to  prevent  this 
claim  h«m  being  entertained.  The  word  "landlord"  is 
defined  in  the  glossary  uf  the  Act  as  including  a  superior 
landlord.  Mr.  O'Brien  coold  not  have  sustained  a  claim. 
His  case  may  be  a  eamu  omissus,  but  there  is  nothing  to  pre- 
vent the  sub-tenant,  the  present  claimant,  from  obtaining 
the  value  of  his  permanent  improvements  from  the  superior 
landlord  who  gets  the  benefit  of  them.  The  statute  has 
made  the  tenant's  improvements  his  own  property.  It  is 
very  difficult  to  ascertain  the  present  value  of  buildings  so 
long  erected  ;  but  I  am  of  opinion  that  the  compensation 
should  be  determined  by  the  amount  of  the  tenants'  outlay, 
if  ascertainable,  reduced  by  the  wear  and  tear  during  the 
period  of  their  existence.  The  original  cost  of  putting  up 
these  improvements — the  house  forty  years  ago,  and  the 
walls  and  offices  twenty  years  ago — I  estimate  at  £404,  and 
allowing  2^  per  cent,  for  wear  and  tear,  and  tenant's  enjoy- 
ment of  them  for  twenty  years,  this  reduces  the  value  to 
£202.  There  is  another  test  of  the  value— viz.,  to  what 
extent  the  value  of  the  farm  is  increased  by  them  as  they 
now  stand,  and  I  take  £10  a  year  to  represent  the  present 
increased  value  of  the  land,  as  shown  by  the  agreement  of 
1873  (between  the  tenant  and  landlord) ;  and,  assuming 
forty  years  as  the  &ir  term  at  which  to  rate  such  improve 
ments,  claimant  and  her  predecessor  having  enjoyed  them 
for  twenty  years,  I  consider  an  assessment  of  the  £10  for 
twenty  years  would  be,  in  that  view  of  the  case,  the  proper 
estimate  as  against  the  landlord  ;  and  this  agreeing  exactly 
with  the  result  of  the  first  test  of  value  I  applied  shows  that 
I  must  be  right  in  giving  claimant  £202  and  the  costs  of  the 
proceedings. 

Decree  for  the  claimant. 

Attorney  for  the  claimant,  J.  F.  Magralh. 
Attorney  for  the  respondents,  J.  Ogle. 

'SeeifGregor  r.  Bigh,  21  L.  T.  N.  S.  808;  Thompson  y. 
PeUUt,  10  Q.  B.,  101.— [Ed.  Ir.  L.  T.  ifqo.] 


QUARTER  SESSIONS. 

Reported  by  John  Edward  Walsh,  Esq.,  Barrister-at- 

law. 

Helx  v.  Kenhedt. 

(Before  Thomas  Db  Molbtns,  Esq.  Q.C.) 

Oct.  8,  Dec.  31,  1873 33  ^  34  Vic,  e.  46,  $.  65— 

Lease  executed  after  the  passing  of  the  Act — Coveiumt  to 
pay  rent  "  over  and  above  all  taxes,  charges,  and  imposi- 
tions whatsoever  " — Effect  of  on  liability  to  county  cess. 

A  reservation  of  rent  "  over  and  above  all  taxes,  charges, 
and  impositions  whatsoever,"  loith  a  corresponding  ayvenant 
to  pay  it,  in  a  lease  executed  since  the  passing  of  the  Land- 
lord and  Tenant  (^Ireland)  Act,  1870,  deprives  the  tenant 
of  the  right  to  deduct  a  moiety  of  the  grand  jury  eest, 
under  the  65th  section  of  that  Act. 

This  was  a  process,  at  Kilkenny  Q.  S.,  for  rent  payable 
under  a  lease  executed  subsequently  to  the  passing  of 
the  Landlord  and  Tenant  (Ireland)  Act,  1870.  The 
defence  was  that  the  sum  sought  to  be  recovered  was 
the  amount  which  the  tenaut  was  entitled  to  deduct 
under  the  65th  section,  being  a  moiety  of  the  grand 
jury  cess,  the  entire  of  which  is,  under  the  1 5.3rd  section 
of  the  Grand  Jurjr  Act  (6  &  7  Will.  IV.,  c  116), 
payable  in  the  first  instance  by  the  tenant  The  lease 
contained  a  reservation  of  rent  "over  and  above  all 
taxes,  charges,  and  impontions  whatsoever,"  and  a  cor- 
responding covenant  to  pay  it 

Lyster,  for  the  plaintiff There  is  nothing  in   the 

Land  Act  to  hinder  the  tenant  firom  contracting  himself 
out  of  the  operation  of  the  65th  section.  The  tenant, 
then,  having  the  power,  the  question  is,  have  the  reser- 
vaUon  and  covenant  in  this  case  such  an  effect  They 
practically  amount  to  a  contract,  by  the  tenant,  to  pay 
the  rent,  over  and  above  all  taxes,  charges,  and  impo- 
sitions whatsoever  which  may  be  charged,  or  charge- 
able, on  the  land,  as  distinguished  from  taxes,  &c., 
such  as  poor-rate,  which  are  charged  on  the  occupiers 
of  the  land.  Palmer  v.  Power  (4  Ir.  C.  L  R.  191). 
Now,  by  the  153rd  section  of  the  Grand  Jury  Act, 
county  cess  is  made  a  charge  upon  Uie  land,  and  it  is, 
therefore,  included  in  this  contract.  In  construing 
deeds  it  is  proper,  as  much  as  possible,  to  give  every 
word  its  f  tdl  operation ;  and  if  county  cess  be  neld  to  be 
excluded,  these  clauses  will  be  practically  nugatory, 
there  being  no  other  taxes,  charges,  or  impositions  on 
which  they  can  operate. 

Lowe,  attorney  for  the  defendant,  contra. 

Judgment  reserved. 

The  Chaibh AN — In  this  case  a  question  of  some  general 
importance  arises,  which  has  not  yet  received  judicial 
coDsideration — ^namely,  whether,  in  a  lease  executed  since 
the  passing  of  the  Land  Act,  a  reservation  of  the  rent 
"  over  and  above  all  taxes,  charges,  and  impositions  what- 
soever," with  a  corresponding  covenant  to  pay  it,  deprives 
the  tenant  of  the  right  of  deducting  a  moiety  of  the  grand 
jury  cess  under  the  65th  section  of  that  Act.  The  statute 
regulates  the  incidence  of  this  tax  in  the  absence  of  any 
agreement.  The  tenant  "  may  deduct " — a  personal  benefit 
which  he  may  waive,  there  being  no  provisions  such  as 
existed  in  the  original  Poor  Law  Act,  avoiding  such  » 
oontmct.  There  is  nothing,  therefore,  to  prevent  the  land- 
lord from  contracting  with  his  tenant,  that  the  tenant 
should  pay  tile  whole  rate,  and  that  the  landlord  should 
receive  his  rent  clear  of  all  deductions.  Is  this  covenaot 
such  a  contract  as  will  have  that  efiect  1  The  case  of 
Palmer  v.  Poaer  (4  Ir.  C.  L.  R  191)  would,  at  first  sight, 
appear  an  authority  in  favour  of  the  tenant  here.  It  was 
decided  in  that  case  that  a  similar  covenant  did  not  render 
the  lessee  excluuvely  liable  to  poor  rate ;  but  the  principle 
on  which  the  case  was  decided  depitvee  it  of  any  analogy 
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to  the  praant  one.  In  the  judgment  of  Lefroy,  C.  J., 
will  be  found  tiiis  pMsaK^:— "The  stipulation  in  this 
lease  has  receiTed  a  well-known  and  long-established 
ooostruction,  but  was  it  ever  applied  to  poor  rate)  It 
applies  to  things  naturally  proceeding  out  of,  and  charge) 
on  the  land  ;  the  stipulation  is  as  to  ohaiges  on  the  land, 
not  charges  on  the  oeeupier;  and,  if  the  principle  con- 
tended for  were  carried  out,  it  would  throw  the  payment 
of  income  tax  on  the  tenant — a  mere  personal  tax,  which 
poor  rate  is.  Lolly  t.  Cbncannon  (8  Ir.  C.  L.  B.  S87) 
u  quite  in  point,  establishing  that  the  poor  rata  is  not 
a  charge  on  land.  We  are,  therefore,  of  opinion  that  this 
covenant  is  not  a  contract  rendering  the  lessee  liable 
exclusively  to  poor  rate."  That  is  an  authority  as  to  poor 
rate,  hot  grand  jury  cess  differs  in  all  respects  from  poor 
rate.  Poor  rate  is  a  personal  tax — a  rate  struck  on  the 
occupiers  of  rateable  hereditaments,  and  not  in  strictness  a 
charge  on  the  land — a  rate  struck  on  the  rateable  heredita- 
ments themselves,  and,  as  such,  always,  up  to  the  passing  of 
the  Land  Act,  held  to  be  payable  by  the  tenant  alone. 
Within  the  very  words  of  the  ja'dgment  referred  to,  this 
covenant  would,  therefore,  apply  to  grand  jury  cess  as  a 
rate  actually  "proceeding  out  of,  and  a  charge  on  the 
land."  In  England  there  are  many  decisions  establishing 
that  a  similar  covenant  includes  the  English  land  tax,  and 
deprives  the  tenant  of  hia  statutable  right  of  deduction. 
Bo,  also,  it  is  said  in  2  PlaU  on  Leaia  171):— "It  is 
now  settled,  though  the  point  was  once  doubtful  that  the 
term  (axes  in  a  general  covenant  to  pay  all  taxes,  or  to  pay 
rent  without  deduction  for  any  taxes,  will  include  the  land 
tax,  and  indeed  all  future  taxes  of  a  nature  and  for  a 
purpose  similar  to  those  in  existence  at  the  time  of  the 
demise.'*  What,  then,  is  the  nature  of  the  English  land  tax? 
'  Is  it  analogous  to  the  grand  jury  cess  in  its  incidence  on  the 
land  and  the  tenant !  By  tihe  ISSrd  section  of  the  Grand 
Jury  Act  («  ft  7  Will.  IV,,  c.  116),  the  grand  jury  cess  is  to 
be  a  charge  on  the  lands  mentioned  in  the  warrant  and 
applotment,  to  be  paid  and  payable  by  the  person  ooco- 
pying  the  same,  at  the  time  such  oess  is  levied.  And  the 
subsequent  statute,  passed  before  the  date  of  Uus  lease,  gives 
the  tenant  the  right  to  deduct  a  moiety  of  it.  The  land  tax 
in  ^igbutd,  first  imposed  by  the  4th  Will.  III.,  and  then 
voted  annually,  was  made  permanent  by  88  Geo.  III.,  o.  60. 
The  nature  of  the  charge  will  be  found  in  the  17th  section 
of  38  Geo.  Ill,  c.  6.  The  lands  are  charged,  and  all 
persons  holding  the  same,  with  a  poundage  rate,  to  be 
equally  assessed,  and  oommiasioners  are  appointed  to 
applot  it.  [His  Worship  read  ss,  9,  17,  8S.]  The  Utest 
English  decision  to  be  found  on  this  subject  appears  to 
be  Paruh  v.  Sleeman  (1  D.  G.  F.  &  J.  826;  29  L.  J.  Ch. 
96,  6  Jur.  N,  S.  886)  on  the  oonstrnction  of  an  agree- 
ment between  landlord  and  tenant  for  the  lease  of  a  farm, 
at  a  rent  "free  of  all  oat-goings."  It  was  there  held  by 
the  Lord  Chancellor,  roversing  the  decision  of  Vice-Chan- 
cellor Staart,  that  the  word  "oat  goings"  included  the  land 
tax.  In  his  judgment  Lord  Hatherley  says — (His  Worship 
read  Lord  Hatherley 'r  judgment,  commencing  at  p.  831  of 
U.  G.  F.  &  J.)  It  has  been  argued  before  me,  as  it  appears 
to  have  been  in  the  English  case  just  cited,  that  the  words 
in  the  covenant  were  "mere  words  of  form."  I  cannot  so 
consider  them,  having  to  decide  the  case  on  legal  principles. 
The  tenant  was  free  to  contract ;  he  has  contracted — and, 
looking  to  the  terms  of  his  contract,  I  think  the  landlord 
is  entitled  to  receive,  and  the  tenant  bound  to  pay,  the 
reserved  rent,  "over  and  above  all  taxes,  charges,  and 
impositions  whatsoever,"  and,  therefore,  free  from  any  de- 
ductions for  grand  jury  cess. 

Decree  for  the  plaintiff. 
Attorney  for  the  plaintiff,  A.  J.  Boyd. 
•    Attorney  for  the  defendant,  G.  H.  Lowe. 

(Before  same.) 

Spohham  c.  Walsh. 

Jan.   7,    1874 33   t  34   Vic,  c.  4e,  »s.  57,  71— 

Agricultural  or  pastoral  tenancy — Notice  to  quit— Stamp. 


A  public-house  situated  m  a  village,  with  an  acre  of  land 
attached,  held  at  an  annual  rent  oJ£\T,  of  which  from  £1 
to  £1  5s.  represents  the  letting  value  of  the  land,  is  not 
^^agricultural  or  pastoral"  in  its  character,  so  as  to  come 
within  the  provisions  of  the  Landlord  and  Tenant  (Ireland) 
Act,  1870;  and  a  notice  to  quit  such  tenancy  need  not  be 
stamped. 

Ejectment  on  a  notice  to  quit ;  at  Thomastown,  Q.S. 

The  holding,  situate  in  the  village  of  Bennetsbridge, 
consisted  of  a  public-bousie  to  which  an  acre  of  land 
was  attached,  let  at  the  annual  i«nt  of  £17.  It  was 
proved  that  the  letting  value  of  the  acre  of  land  was  from 
£1  to  £1  5s.,  and  that  the  value  of  the  house  [equalled 
the  residue  of  the  rent  The  notice  to  quit  had  not  been 
stamped. 

Hartford,  attorney  for  the  defendant The  holding  is 

"  agricultural  or  pastoral "  in  its  character  within  the 
meaning  of  the  L.  and  T.  Act,  1870,  p.  71 ;  and  being 
so,  the  notice  to  quit  should,  by  the  s.  57,  have  been 
stamped. 

AvMahon,  attorney  for  the  plaintiff,  contra. 

The  Chaibhan  held  that,  having  regard  to  the  Datnr« 
and  value  of  the  holding,  it  could  not  be  considered  as  agri- 
cultural and  pastoral  in  its  character ;  and  that,  therefore^  no 
stamp  was  necessary. 

Decree  for  the  plaintiff. 


COURT  OF  BANKSUPTCT. 

Reported  by  £.  N.  Blakb,  Esq.,  Barrister-at-law. 

(Before  Miu.br,  J.) 

In  the  matter  of  an  ARBANania  Dbbtob. 

January    16,   20,    1674 Arrangement — Judgment 

against  arranging  debtor — Patfment  to  creditor  of  costs  in 
fill  incurred  in  legal  proceedmgs — Cheque  received  prior 
to  judgment. 

Subsequent  to  the  service  of  a  summons  and  plaint  the 
defendanCs  attorney  wrote,  November  1 1, 1 873,(0  M«p&im- 
tiffs  attorney,  asking  the  latter  to  take  £\Qin  part paymieat 
of  the  debt,  and  to  give  the  defendant  a  week  for  payment  of 
the  balance ;  to  which  a  reply  was  written,  November  1 2, 
offering  to  give  the  time  regmred  if  a  security  was  givenfor 
payment  of  the  halanoe.  On  November  14  judgment  by 
defaidt  was  marked  for  thefuU  amount  of  the  debt  and 
costs,  the  £10  or  the  security  not  having  received.  OnOuU 
same  day,  the  defendant  telegraphed  that  he  woiM  comply 
with  the  terms  proposed,  and  wrote,  encloting  a  cheque  for 
£10,  adcUng  that  he  would  send  the  security;  after  receipt 
and  in  consequence  of  which  the  plaintiff's  attorney  wrote, 
November  15,  stating  that  alikough  judgment  had  been 
marked,  it  would  not  be  entered,  or  execution  issued;  but 
the  defendant,  before  the  receipt  of  this  letter,  consulted  hit 
attorney,  by  whom  proceedings  were  taken,  for  the  purpose 
of  rffeeting  a  composition  with  the  defendants  creditors, 
€md,  upon  a  paition  for  arrangement  fied,  accorclingly,  by 
the  debtor,  a  protection  order  teas  made  on  November  18. 
The  cheque  given  was  dishonoured  for  want  of  funis. 

Held,  thai  the  judgment-creditor  teas  not  entitled  to 
payment  in  full  of  the  amount  of  hw  demand,  or  o/*  £10 
thereof,  or  of  the  costs  of  the  proceedings  tq>  to  and  in- 
ducUng  the  marking  of  the  judgment. 

Application,  on  behalf  of  a  judgment-creditor  of  an 
arranging  debtor,  for  payment  in  full  of  a  claim  for 
debt  and  costs.  The  facts  and  arguments  are  folly 
given  in  the  judgment  of  the  Court. 

M^Gough,  solicitor  for  the  judgment-creditor,  in 
support  of  the  application. 

Larkin,  solicitor  for  the  arranging  debtor,  contra. 
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In  the  matter  of  an  Akbamoimo  Debtor. 


LB. 


MlLUB,  J. — An  appUcatiou  haa  been  made  in  thia  matter 

by  a  creditor  upon  a  state  of  facta,  the  determination  of  the 
question  arising  upon  which  muet  regulate  the  practice  of 
tbja  Court  in  other  ainiilar  cases  of  not  unfrequent  occur- 
rence. Prior  to  the  11th  of  November,  1878,  Messrs. 
Bell  ft  Co.,  of  Glasgow,  caused  the  arranging  trader  to  be 
served  with  a  siunmons  and  plaint,  and  upon  that  same 
11th  of  November  the  attorney  for  the  trader  addressed  a 
letter  of  that  date,  at  Dundalk,  to  the  attorney  of  Bell  ft 
Co.  in  Dublin,  asking  him  to  accept  £10  in  part  payment, 
and  to  give  to  the  trader  a  week  for  the  payment  of  the 
balance  of  the  debt  dne  to  Bell  ft  Co.  Upon  the  12th  of 
November,  1S73,  the  attorney  for  Bell  ft  Co.  addressed  a 
letter  of  that  date  at  Dublin  to  the  attorney  for  the  trader 
at  Dundalk,  stating  in  substance,  that  if  any  of  the  three 
persons  whom  he  named  would  give  their  personal  under- 
taking to  pay  the  balance,  he  would  take  upon  himself  to 
give  the  time  required.  Nothing  appears  to  have  been  done 
on  the  18th  of  November.  Upon  the  14th  of  November  a 
telegram  would  appear  to  have  been  forwarded  by  the 
arranging  trader,  from  Carrickmacross,  to  the  attorney  of 
Bell  ft  Co.  in  Dublin,  in  these  terms : — "  Your  favour, 
through  the  attorney  of  the  trader  [naming  him  wbo  was  at 
Dnn^k],  received ;  I  will  comply  with  your  request  to- 
morrow," «.e.,  upon  the  1 4th  of  November.  Upon  that  same 
14tb  of  November,  the  arranging  trader  followed  up  his 
telegram,  and  addressed  a  letter  from  Carrickmacruss  of 
that  date,  euclosiog  a  cheque  of  that  date  upon  the  National 
Bank  at  Cartiokmacroas,  for  £10,  stating  in  substance — 
That  he  had  enclosed  the  cheque,  and  would  send  the 
aecurity  required,  if  not  by  that  night,  on  the  following 
day ;  stating  that  the  account  of  Bell  ft  Co.  was  quite 
safie,  and  expressing  a  hope  that  he  would  not  be  harsh 
with  him.  That  letter  of  the  trader  of  the  1 4th  of  November 
could  not  have  reached  Dublin  until  the  IStb  of  November. 
Upon  the  morning  of  the  1 4th  of  November,  the  attorney 
for  Bell  ft  Co.,  not  having  received  either  the  £10  or  the 
security  as  required  by  him,  and  notwithstanding  the 
telegram  of  the  trader  of  the  14th  of  November,  (if  he  had 
previously  received  it  which  does  not  appear)  marked 
judgment  by  default  for  the  full  amount  of  the  demand  of 
Bell  ft  Co.  Upon  the  1 5th  of  November,  the  attorney  for 
Bell  ft  Co.,  having  received  the  letter  of  the  trader  of  the 
14th  of  November  enclosing  the  cheque  for  £10,  addressed 
a  letter,  at  Dublin,  to  the  trader,  at  Carrickmacross,  as 
followa  :  -  "As you  had  not  complied  with  the  requirementa 
of  our  letter  to  your  attorney,  we  marked  judgment  against 
you  yesterday  morning,  but  on  receipt  of  your  telegram 
gave  directions  it  ahould  not  be  registered,  or  execution 
iaaued.  The  jadgment  will  not  appear  in  the  black  list,  and 
so  far  yon  have  been  saved.  We  must,  however,  have  the 
matter  arranged  in  the  course  of  next  week.  Your  cheque 
for  £10  has  been  received."  It  appears  from  the  evidence 
of  the  trader,  that  upon  the  14th  of  November  be,  or  hia 
wife,  consulted  hia  present  attorney,  imder  whose  advice  the 
trader  sought  for  and  obtained  the  protection  of  the  Court, 
upon  the  18lh  of  November.  The  cheque  for  £10  by  the 
trader  was  returned  to  the  attorney  of  Bell  ft  Co.  dia- 
honoured,  for  which  circumstance  the  explanation  given  on 
the  part  of  the  trader  was  that,  although  there  were  no 
funds  in  the  bank  at  the  time  at  which  it  was  given  to 
meet  it,  yet  that  a  market  day  at  Carrickmacross  would 
have  intervened  before  it  could  be  presented,  and  the  expec- 
tation was  thereby  to  obtain  the  means  uf  meeting  it. 

Upon  that  state  of  facta,  the  Court  ia  called  upon  to  pay 
Bell  ft  Co,  the  whole  amount  of  their  demand,  and  if  not 
that  demand,  at  all  eventa  the  full  amount  of  the  coats  in- 
cnrred  by  them,  up  to  and  including  the  cost  of  marking  the 
judgment  on  the  1 4th  of  November.  In  every  case  where 
a  trader  givea  to  hia  creditor  a  cheque  payable  on  demand, 
and  thereby  gains  an  advantage  aa  sought,  thia  Court 
struggles  to  austain  a  cheque  thua  given,  but  in  the  present 
caae  the  dishonourtxi  cheque  was  given  under  the  circum- 
atancea  I  have  stated,  in  part  performance  of  a  treaty,  prior 
to  the  judgment  being  marki  d  upon  the  14th  of  November, 
and  plainly  for  the  purpose,  nn  the  trader's  part,  of  pre- 
venting that  judgment  being  marked,  and  that  treaty  waa 


neutralised  and  put  an  end  to  by  the  marking  of  the  jadg- 
ment on  the  14th  of  November,     The  amount  fiir  whidi 
the  cheque  for  £10  waa  given  waa  included  in,  and  fonned 
part    of    the  judgment  thus  marked   upon    the    14th  of 
November,  and  the  entire  judgment-debt,  including  the  mm 
for  which  the  cheque  waa  given,  thus  became  a  debt  provable 
under  the  arrangement  matter.  But  it  waa  further  contended 
by  the  attorney  for  Bell  ft  Co-,  that  not  having  received 
the  cheque  upon  the  15th  of  November,  after  the  jadgment 
bad  been  marked  on  the  14th,  and  having  on  the  15th 
volunteered  to  write  to  the  tradvr  a  letter  of  the  aame  date, 
which  could  not  have  reached  the  trader  ontil  the  16Ui, 
stating  that  in  oonaequence  of  reoaiving  the  cheqae  he  had 
not  regiatered  the  judgment,  and  would  not  isaae  execution, 
he  waa,  upon  that  ground,    entitled  to  be  paid  the  full 
amount  of  the  cheque.    It  ia,  however,  sufficient  to  observe 
that  it  does  not  ^>pear  that  the  trader,  after  judgment  waa 
marked  by  Bell  ft  Co.,  accepted,  or  even  acted  upon  any 
auch  propoaition  aa  that  contained  in  the  letter  of  the 
attorney  of  Bell  ft  Co.  of  the  15th  of  November,  but,  on 
the  oonttaiy,  upon  that  aame  15th  of  November  consulted 
hia  present  attorney,  by   whom   the  present   proceedings 
were  taken.     I   cannot,   therefore,  see  any  grounds  for 
placing  Bell  ft  Co,,  even  to  the  extent  to  which  the  cheque 
waa  given,  in  a  better  position  than  the  other  creditors  in 
thia  case.     But  it  haa  been  further  contended,  on  the  part 
of  Bell  ft  Co.,  that  although  they  might  be  forced  to  accept 
the  compcaition  upon  the  amount  of  their  demand,  they  are 
nevertheleaa  entitled  to  receive  payment  in  full  of  their 
coata,   incurred  by  them  in  endeavouring  to  recover  the 
amount  of  their  demand  prior  to  notice  of  the  arrangement 
proceedinga  being  served,  and  necessarily  including  in  this 
caae  the  coata  of  marking  the  judgment      A  practice  has 
long  existed,  and  ia  atill  continued,  of  allowing  to  crediton, 
within  certain  limita  the  coata  in  full  of  proceedinga  biily 
taken   by   auch   creditora  for  enforcing  payment  of  their 
demanda  up  to  the  time  at  which  they  have  received  iiotios 
of  proceedings  having  been  taken  by  the  trader  to  efbct  a 
compcaition  with  hia  creditors,  upon  the  confirmation  by 
the  Court  of  auch  compoaitiou,     I  have  always  understood 
the  principle  upon  which  that  practice  waa  founded  to  be, 
that  in  caaes  where  proceedings  have  been  bond  Jide  taken 
for  the  recovery  of  a  debt,  and  the  debtor  comes  into  this 
Court  and  alleges  hia  inability  to  pay  that  debt  in  full,  and 
aska  this  Court  to  stop  such  proceedings,  and  force  that 
creditor,  in  common  with  all  his  other  creditora,  to  accept  a 
composition  of  leaaer  amount  than  the  full  amount  upon  his 
debt,  this  Court,  when  confirming  auch  composition,  from 
which  all  creditora  will  derive  equal  benefit,  by  a  trader 
unable  further  to  carry  on  hia  occupation  or  trade,  ahould 
compel  the  trader  to  do  equity,  and  pay  to  those  crediton, 
who  have  fairly  been  the  meana  by  which  auch  oompositioii 
has  been  brought  about  by  a  trader  onable  to  proceed  with 
his  trade  or  business,  their  costs  in  fvdl  of  bringing  about 
such  arrangement,  exclusive  of  the  composition  upon  their 
debt  in  common  with  the  other  creditors.     But,  the  caae  is 
wholly  different  when  the  creditor  haa  carried  on  the  pro- 
ceedinga  takrn  for  the   recovery   of  hia  debt  up   to  the 
entering  of  a  judgment,  which  carriea  with  it  remedies  of  so 
especial  and  rxcTusive  nature,  for  enforcing  the  payment, 
not  only  of  the  original  debt,  but  also  of  the  coata  incurred  in 
reapect  of  auch  judgment.    The  judgment,  in  the  present  caae, 
being  marked  by  default,  carried  with  it  by  statute  certain 
clearly  defined  costs,  and  from  the  time  at  which  auch  judg- 
ment was  marked  the  original  claim,  together  with  sucii 
costs,  formed  one  and  the  same  debt,  recoverable  by  execu- 
tion, if  no  proceedinga  for  arrangement  had  been  taken,  aO'l, 
thertfore,  provable  under  the  arrangement  in  thia  matter, 
which  did  not  commence  until  four  daya  aubeeqnent  to  the 
marking  uf  the  judgment.     If  the  covta  in  casta    where 
judgment  had  been  marked,  xhould  be  held  by  thia  Court  as 
tailing  within  the  rule  of  giving  coata  to  active  creditors, 
within  the  limita  which  I  have  stated,  the  result  would  be, 
that  thia  Court  would  thua  aeparate  what  even  up  to  and 
for  the  purpoaea  of  execution  constitutes  but  one  debt,  and 
the  creditor   would   receive  the  full  amount  of  the  costs 
which  formed  a  part  uf  that  entire  debt,  and  also  a  oompo- 
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Re  Tieknbt's  Estatb. 


[L.  E. 


Bition  upon  the  entire   jadgment   debt,    including    such 
costs. 

I  may  add  that  Mr.  BUke  has  referred  me  to  a  decision 
of  my  own  {Se  an  Arranging  Debtor,  8  Ir.  L.  T.  R.  8), 
which  is,  I  am  glad  to  fiud,  in  conformity  with  what  I  have 
Btate<l,  aUh'Qgh  it  was  not  rpon  that  occasion  necessary  to 
enter  so  fully  into  the  practice,  as  it  exists  as  regards 
allowing  payment  of  costs  in  full  in  arraogement  matters. 


LANDED  ESTATES  COURT. 

Reported  by  W.  H.  Kisbet,  Esq.,  Barrister-at-law. 

Re  Tierkbt's  Estate. 

(Before  Judge  Flanagan.) 

1873,  Nov.  25;  1874,  Jan.  7,  \9—BuiUUng  Society— 
Reasonable  Fines— 6  #■  7  Will.  /K,  c.  32,  s.  I— Laches. 

A  Building  Society,  under  one  of  its  rules,  charged  Jines 
against  a  borrower  fornon-payment  of  monthly  instalments 
of  loans  in  such  a  manner  that  they  were  cumulative,  and 
increased  in  arithmetical  progression.  The  rule  was 
ambiguous  in  its  terms  and  admitted  of  several  constructions. 

Held,  that  the  rule  being  ambiguous,  must  be  construed 
strictly  against  the  Society  which  sought  to  enforce  it. 

A  puisne  incumbrancer  had  notice  of  all  the  proceedings 
in  the  matter.  Some  months  ajter  the  schedule  of  incum- 
brances had  been  ruled,  he  sought  to  re-open  the  accounts 
of  the  petitioner,  a  Bttilding  Society,  on  the  ground  thai 
they  were  inequitable,  unwarranted  by  the  rules,  and 
illegal.  A  portion  of  the  funds  sufficient  to  meet  his  claims 
remained  in  Court. 

Held,  that  notwithstanding  his  laches,  the  accounts  might 
be  re-opened  on  payment  of  costs  by  the  puisne  incumbrancer, 
it  appearing  that  part  of  the  proceeds  of  the  sale  re- 
mained in  Court,  and  that  the  account  itself  could  not  be 
sustained. 

Motion  on  behalf  of  Charles  Noab  Davis,  a  puisne 
incumbrancer,  that  the  amount  of  the  claims  of  the 
trustees  of  the  Belfast  Equitable  Building  and  Invest- 
ment Society,  the  petitioner,  might  be  referred  back 
to  the  Examiner  to  inquire  and  take  an  account  of 
the  amount  of  iines  properly  chargeable  by  the  Society 
against  the  estate  of  the  owner,  in  respect  of  instalments 
in  arrear;  said  inquiry  to  be  taken  subject  to  the 
direction  of  the  learned  Judge.  The  following  facts 
appeared  from  the  affidavits  and  documents : — The 
])etition  was  filed  on  the  14th  December,  1868,  and  the 
sale  took  place  on  the  2nd  and  9th  November,  1872. 
There  were  7  lots,  of  which  lot  1  was  comprised  in  one 
mortgage,  lots  2,  3,  4,  and  5  In  a  second  mortgage,  lot 
6  in  a  third,  and  lot  7  in  a  fourth  mortgage.  These 
mortgages  were  given  to  secure  the  repayment  of  loans 
made  to  the  owner  by  the  Building  Society,  from  time 
to  time,  with  interest  on  the  loans  according  to  a  scale 
fixed  by  the  Society's  rules,  and  .fines  for  non-payment 
of  the  monthly  instalments,  by  which  it  was  provided 
that  the  loans  and  interest  should  be  repaid.  The 
schedule  of  incumbrances  was  filed  in  May,  1873;  the 
last  day  for  filing  objections  to  it  was  4lh  July,  1873, 
and  the  schedule  was  ruled  on  the  8th  July,  1873.  At 
that  time,  however,  some  lots  had  not  been  sold ;  and 
at  the  time  of  serving  notice  of  the  motion,  on  the  25th 
November,  1873,  a  fund  remained  in  Coiurt.  It  was 
admitted  that  Davis  had  full  notice  of  all  the  pro- 
ceedings, though  he  made  an  affidavit  in  which  he 
stated  that  it  was  not  until  immediately  before  the 
notice  of  motion,  when  apprised  by  counsel  of  his  rights, 
that  he  was  aware  that  he  could  question  the  legality 
of  the  account  passed  by  the  petitioner.  The  account 
which  it  wajB  now  sought  to  re-open  showed,  as  to  each 


of  the  mortgages,  the  amount  claimed  for  fines,  and  was 
made  up  in  this  way — the  mortgage  on  lot  1  was  to 
secure  a  loan  of  £300,  and  interest  to  be  repaid  by  120 
monthly  instalments  of  £3  lOs.  each.  The  company, 
under  their  rules,  claimed  to  charge  for  non-payment 
of  these  instalments  3s.  for  the  first  month,  6s.  for  the 
second,  Qs.  for  the  third,  and  so  on,  adding  on  3s.  for 
each  month.  The  loan  upon  lots  2,  3,  4,  and  5  was  to 
secure  a  loan  of  £1,500  and  interest,  to  be  repaid  in 
120  monthly  instalments  of  £13  8s.  4d.  each;  and  the 
company  claimed  to  charge  for  the  first  instalment  in 
arrear  lis.  6d.,  for  the  second  £1  33.,  for  the  third 
£1  14s.  6d.,  and  so  on  in  arithmetical  progression.  In 
the  latter  case,  as  an  example  of  the  working  of  the 
rule,  the  account  showed  that  the  8th  and  following 
instalments,  down  to  the  filing  of  the  petition,  were  left 
in  arrear ;  and  the  fine  on  the  non-payment  of  the  27th 
instalment  of  £13  8s.  4d.  was  £11  10s.  A  new  rule 
was  then  adopted  by  the  society,  after  which  the  future 
fines  were  13s.  5d.  for  the  first  month,  and  £1  6s.  lOd. 
for  every  following  month.  To  make  the  rule  intel- 
ligible it  should  be  stated  that  loans  were  made  by  the 
Society  on  what  were  called  "shares"  of  £25  each. 
The  rule  under  which  the  cumulative  progressive  fines 
were  charged  was  as  follows : — "  Mortgagors  neglecting 
to  pay  their  monthly  repayments  will  be  subject  to 
fines  at  the  rate  of  threepence  per  share  for  the  first 
month,  and  for  each  and  every  succeeding  month  three- 
pence per  share  additional  on  such  repayments."  As 
repayments  were  to  be  made  at  the  rate  of  5s.  lOd.  per 
share  per  month,  the  fine  amounted  to  threepence  on 
each  5s.  lOd.  of  the  monthly  instalment. 

Kisbey,  in  support  of  the  motion: — It  is  conceded 
that  Davis  comes  late  before  the  Court ;  but  though  the 
schedule  has  been  ruled,  there  is  a  fund  in  Court  more 
than  sufiScient  to  make  good  the  over-charges.  Only 
certain  lots  are  afFected,  as  some  of  the  lots  did  not 
bring  the  principal  sum  due,  and  therefore  as  to  these 
there  is  no  question.  But  other  lots  did  produce 
more  than  enough  to  pay  these  heavy  fines,  and  leave  a 
surplus  for  the  puisne  incumbrancer.  The  rule  is 
ambiguous,  but  no  reading  of  it  could  justify  the 
Society  in  putting  on  cumulative  fines  in  arithmetical 
progression,  as  was  done  here.  If  such  a  thing  were 
tolerated  it  would  work  a  forfeiture.  On  one  lot,  the 
repayment  being  £13  6s.  4d.  per  month,  the  fine  at  last 
amounted  up  to  £13  4s.  6d.  In  a  month;  and  if  the  rule 
had  not  then  been  relaxed,  it  was  plain  that  it  would 
have  been  larger  than  the  instalment  the  next  month. 
No  court  of  equity  would  put  a  construction  on  an 
ambiguous  rule  which  would  amount  to  a  forfeiture  of 
a  man's  estate.  The  construction  that  might  be  put 
upon  it  most  favourable  to  the  company  is  that  the  first 
fine  should  be  3d.  per  share,  and  one  additional  3d.  for 
every  succeeding  share — that  is,  6d.  for  the  second,  6d. 
for  the  third,  and  so  on.  Even  if  the  Court  should  think 
that,  on  the  construction  of  the  rule,  the  Society  might 
charge  cumulative  and  progressive  fines,  the  Court 
should  not  tolerate  it.  The  rules  of  Building  Societies 
are  formed  pursuant  to  the  6  &  7  Wm.  IVT,  caii.  32, 
and  the  first  section  of  that  statute  empowers  the 
Societies  to  charge  "reasonable  fines."  The  statute 
is  expressly  adverse  to  everything  which  would  work  a 
forfeiture ;  and  it  has  been  expressly  decided  that  the 
certificate  of  the  Registrar  of  Friendly  Societies  is  not 
conclusive  as  to  the  legality  of  a  rule  (Laing  v.  Reed, 
L.  R.  5  Ch.  4).  The  reasonableness  of  fines  charged 
by  such  a  Society  came  before  Lord  Romilly,  M.R.,  in 
Parker  v.  Butcher,  L.  E.  3  Eq.  762,  who,  though  he 
upheld  the  fines  in  that  case,  said — "  The  Court  will 
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not  allow  a  person  to  contract  to  receive  a  given  rate 
of  inteicst,  and  to  stipulate  that,  if  not  paid,  the  rate 
of  interest  shall  be  increased."  Anything  in  the  nature 
«f  compound  interest  is  contrary  to  the  rules  and 
principles  adopted  by  courts  of  equity.  But  the  fines 
in  this  case  are  infinitely  more  oppressive  than  com- 
pound interest  could  possibly  be,  and  no  Court  of 
Equity  could  permit  them  to  be  levied. 

W.  D.  Andrews,  Q  C,  for  the  petitioners: — The  fines 
complained  of  were  levied  under  a  rule  which,  though 
not  very  clearly  worded,  authorized  the  Society  to 
charge  at  least  as  much  as  they  have  done  in  this 
instance.  _  A  reading  of  it  even  more  adverse  to  the 
owners  might  be  contended  for,  for  the  words  are — 
"Threepence  per  share  for  the  first  month,  and  for 
each  and  every  succeeding  month  threepence  per  share 
additional  on  such  repayments."  This  might  be  read 
so  that  a  fine  of  threepence  per  month  per  share  would 
be  levied  for  the  first  month,  and  sixpence  per  share  per 
month  for  the  second  and  every  succeeding  month.  If 
so,  the  fine  for  the  first  default  would  be  3d.,  for  the 
second  9d.,  for  the  third  Is.  8d.,  and  so  on.  The 
Society  have  put  a  construction  upon  the  rule  not  so 
harsh,  and  the  borrower  contracted  with  the  rule  before 
him,  and  never  made  any  objection  to  what  had,  in  fact, 
been  the  ordinarj-  practice  up  to  the  time  the  rule  was 
changed.  The  rules  have  been  regularly  certified  ;  and 
though  the  case  cited  shows  that  the  certificate  is 
not  .conclusive  as  to  the  legality  of  the  rules,  it  lends 
them  a  sanction  which  the  Court  should  not  lightly 
disregard.  In  any  case,  the  application  comes  too  late. 
Davis  and  the  owner  had  notice  of  all  the  proceedings ; 
and  the  schedule  which  has  been  ruled  shows  in  the 
fullest  way  how  the  fines  were  charged. 

Kisbey,  in  reply. 

Jttdgment  deferred. 

FltAiTAOAN,  J. — This  is  on  application  on  behalf  of  Mr. 
Davis,  who  is  a  creditor  on  the  schedule  of  incumbrances, 
that  the  vouching  of  petitioner's  account  should  be 
referred  back  to  the  Examiner.  It  is  admitted  that 
there  ig  money  in  Court,  the  produce  of  the  lots  which 
ore  alone  in  question  here,  and  this  relieves  me  from  some 
difficulty.  Upon  the  bda  there  is,  practically,  no  oontro- 
versy.  It  is  admitted  that  Mr.  Davi<  bad  notice  of  all  the 
proceedings,  and  though  it  was  at  one  time  said  that  he  had 
been  actually  present  at  the  voaching,  with  bis  solicitor,  this 
turned  out  to  be  a  mistake.  But  the  dates  show  that  in 
July  the  schedule  was  ruled,  and  his  motion  is  not  beard 
untd  November.  Primd  facie,  the  motion  ij  untenable ; 
for  the  creditor  was  served  with  notice  of  every  step,  and 
filed  his  objection,  but  allowed  the  sohedLle  to  be  vouched 
without  saying  one  word  to  put  the  Court  in  motion.  His 
attention  was  called  to  the  way  in  which  the  fines  were  made 
up  and  computed  by  the  schedule  itself  ;  though,  no  doubt, 
be  swears  that  he  was  not  aware  of  his  right  to  question  the 
mode  of  computation,  until  adrised  by  counsel  just  before 
the  notice  of  motion  was  served.  As  there  is  money  in 
Court,  I  am  unwilling,  where  there  is  a  substantial  case,  to 
shut  a  party  out,  and  this  is  a  case  in  which,  imposing  terms 
upon  Mr.  Davis,  I  am  willing  to  consider  his  objection, 
late  though  it  is.  Now  the  substantial  question,  and  a  very 
important  question,  is  whether  the  mode  of  computing  fines 
is  legal  or  illegal  t  What  then  is  the  true  construction  of 
the  17th  rule  t  I  confess  that  I  have  fdt  considerable  diffi- 
culty in  putting  a  construction  upon  it.  The  iSociety  consists 
of  members  and  borrowera ;  and  the  latter  may  be  third 
parties.  The  borrowed  money  ought  to  be  repaid  by 
monthly  instalments — so  much  for  principal,  and  so  much  for 
interest.  The  owner  of  the  estate,  after  some  months,  ceased 
to  pay  the  instalments,  and  then  the  Society  put  tiieir  role  in 
in  force.  The  rule  is  as  follows:  [His  lordship  read  same.] 
They  construed  this  to  mean  that  they  might  multiply  these 
fines  in  arithmetical   progression  month  after  month,  and 


then  add  them  all  together.  It  is  enough  to  say  that  after 
about  20  months,  the  fines  amounted  each  month  to  nesHj  a* 
mueh  as  the  instalments,  and,  if  the  role  had  not  been 
changed,  woold  have  largely  exoeeded  the  instalment  itself. 
It  is  manifest  that  the  effect  of  such  a  role  might  be  to 
absorb  a  man's  whole  estate  in  fines.  Mr.  Kitbey  argued 
first  that,  if  this  was  justified  by  the  oonstmction  of  the  rnle, 
it  was  void  in  point  of  law,  having  regard  to  the  words  of 
the  statute;  and  secondly,  that  it  was  not  justified  by  the 
true  costruction  of  the  rule.  He  sud  that  the  words,  "  three- 
pence per  share  additional,"  in  the  rule,  might  receive  a  fair 
construction  by  allowing  for  the  second  of  every  succeeding 
month  a  fine  of  sixpence  per  share.  I  think  that  the  rule 
admits  of  three  constructions — the  one  contended  for  by  the 
Society,  the  other  suggested  by  Mr.  Kisbey,  and  a  third,  more 
favourable  to  his  client,  which  I  think  the  right  construction, 
and  that  is,  that  the  Society  are  only  to  be  allowed  one  fine 
of  three  pence  on  each  share.  The  35th  rule  deals  with  Bttb- 
scribing  membens  and  helps  to  get  rid  of  the  ambiguity. 
The  fines  chargeable  in  theiie  cases  are  thus  stated  : — "For 
first  non  pnyment  of  monthly  subscription  for  each  sabsciib* 
ing  share,  one  penny  ;  second,  in  succession,  additionsl  two- 
pence ;  third,  in  succesmon,  additional  threepence ;  erery 
other  in  succession,  additional  fourpence."  But  this  ssm* 
rule,  deaUng  with  non-payments  of  monthly  instalments  of 
borrowed  shares,  says  : — "  For  first  Don  payment  of  monthly 
repayment  of  each  borrowed  share,  threepence  ;  every  rac- 
ceeding  mouth  in  addition,  per  share,  threepence."  If  coanael 
for  Mr.  Davis  had  not  suggested  that  the  word  additiossl 
might  give  a  fine  of  6d.  for  the  second  and  succeeding 
months,  I  should  have  directed  that  one  fine  of  three  peace 
only  per  share  was  to  be  allowed  on  each  default. 

[iVr.  Kiahey I  suggested  the  sixpenny  fine  as  the 

most  favourable  that  the  Society  could  insist  on;  but  I 
ask  your  lordship  to  rule  according  to  your  own  con- 
struction.] 

Flamaoak,  J.— V«7  well.  That  will  aooord  with 
the  propar  prinoiple  of  construction,  which  will  read  sn 
ambiguous  clause,  most  strongly  against  the  party  who 
seeks  to  enforce  it.  Let  the  accounts  as  regards  lots  2,  i, 
and  8,  be  sent  back  to  the  Examiner  to  vouch  the  amount 
properly  chargeable  for  fines,  with  the  direction  that  one 
fine  of  three  pence  per  share  only  is  to  |be  allowed  sa  to 
each  instalment  in  arrears  ;  and  let  Mr.  I  >a vis  pay  to  the 
petitioner*  all  costs  properly  and  neoeasarily  incurred,  by 
reason  of  his  delay  in  bringing  the  matter  under  the  notice 
of  the  Court. 

Solicitor  for  the  petitioners,  W.  E.  Armstrong. 
Solicitor  for  Mr.  Davis,  R.  Datcson  Bates. 


In  the  matter  of  Nixon's  Estate. 

Reported  by  R.  D.  Murray,  Esq.,  Barrister-at-Uw. 

February  6th,   1874 Practice— mth  G.  R.,  1859— 

Affidavit  taken  abroad  before   commissioner — Insufficient 
description  of  commissioner — Single  jurat  in  joint  affidavit. 

Order  made  that  an  affidavit  be  received  and  filed, 
which  was  sworn  by  two  deponents,  but  contained  only  one 
jurat,  and  in  the  jural  of  which,  though  the  affidavit  vcat, 
in  fact,  made  before  a  commiaaoner  in  Cana^  the  place 
of  swearing  did  not  appear. 

In  this  matter,  objections  had  been  taken  to  the  final 
schedule.  The  objectors,  James  Kerr,  and  Harriet 
Kerr,  his  wife,  resided  in  Canada,  and  the  affi<favits 
verifying  the  objections  had  to  be  sworn  there.  There 
were  two  defects  in  the  affidavit — first,  that  it  was  a 
joint  affidavit,  yet  contained  only  a  single  jurat ;  and 
second,  that  the  person  before  whom  the  affidavit  was 
rwom  styled  himself  "The  Commissioner  for  taking 
Affidavits  in  Chancery,"  without  adding  "  in  Canada. 
The  officer  having  refused,  on  these  grounds,  to  file  the 
affidavit, 
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Q.B.] 

M'Blain  r.  WsiB. 

[Q.B. 

Mr.  Traeey  now  moTed  for  an  order  to  have  the 
affidavit  received  and  filed.  He  cited  the  60th  G.  R., 
1859;  Anon.  1  W.  R.  186;  Meek  v.  Ward,  10  Hare 
App.,  p.  I  ;  Gates  v.  Buckland,  13  W.  R.  67. 

Flanagan,  J. — As  to  the  first  point,  I  think  that  the 
objection  ought  to  be  waived  ;  but  as  to  the  second  objeo- 
tioii,  I  thought,  at  first  sight,  that  the  description  was  nut  a 
sufficient  identification  of  the  commissioner.  On  the 
authorities  quoted,  I  shall,  however,  mal(e  the  order  that 
the  affidavit  be  received  and  filed. 

Order  accordingly. 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  S.  N.  EtBiwaTos,  EJsq.,  Barrister- at-lav. 

M'Blain  v.  Wrib. 

Nov.  25,  1874 Practice— Debtors  Act  (/r.),   1872, 

$ec.  7 — Defendant  about  to  quit  Ireland — Prejudice  to 
plainiiffin  prosecution  of  action — Arrest  of  defendant. 

An  order  will  not  be  made  under  35  ^  36  Vict.,  c  57, 
sec.  7,  to  arrest  a  defsndant  about  to  quit  Ireland,  unless 
it  is  shown  that  his  absence  would  materially  prejudice  the 
plaintiff,  in  relation  to  the  steps  necessary  to  be  taken  in  the 
prosecution  of  his  action  before  final  judgment. 

Motion  for  an  order  that  the  defendant  be  arrested 
and  imprisoned,  unless  he  give  security  that  he  will  not 
leave  Ireland  without  the  leave  of  the  Conrt. 

The  motion  was  grounded  on  a  joint  affidavit  of  the 
plaintiff  and  of  8.  Taylor,  his  manager,  the  former  of 
whom  deposed  that  the  defendant  was  justly  and  truly 
indebted  to  the  plaintiff  in  £33  i  Is.  1  Id.  for  goods  sold 
and  delivered  by  the  plaintiff  to  defendant  within  the 
two  months  previous;  that,  on  Nov.  20,  plaintiff  issued  a 
summons  and  plaint  against  defendant  for  recovery  of 
said  debt,  which  debt  had  not  been  paid  or  tendered  to 
the  plaintiff  by  defendant,  or  any  pwson  on  his  behalf, 
either  in  gold  or  notes  of  the  Banks  of  England  or 
Ireland,  or  in  any  other  manner  whatsoever,  and  same 
remained  justly  due  and  owing  by  the  defendant  to 
plaintiff,  over  and  above  aU  just  and  fair  allowances ; 
that  plaintiff  had  been  informed  by  8.  Taylor,  his  said 
manager,  and  which  plairttiff  believed  to  be  true,  that 
the  defendant  had  sold  his  stock-in-trade  and  all  his 
effects,'  and  closed  his  door,  and  was  "  on  his  keeping  " 
in  the  house  of  a  friend,  and  that  he  intended  forthwith 
to  quit  the  country  and  emigrate  to  America,  where 
plaintiff  was  informed  and  believed  his  (defendant's) 
wife  and  family  then  resided ;  that  the  defendant  had 
no  property,  goods,  or  chattels  in  this  country  whereof 
he  (plaintiff)  could  levy  the  amount  of  said  debt,  and 
that,  should  the  defendant  be  allowed  to  depart  without 
being  held  to  bail  by  the  fiat  of  the  Court,  plaintiff 
would  be  materially  prejudiced  in  the  prosecution  of  his 
action,  inasmuch  as  he  would  have  to  abandon  the  further 
prosecution  of  same,  and  would  in  consequence  wholly 
lose  his  said  debt;  and  plaintiff  believed  that,  if  a  fiat 
were  granted,  he  would  be  paid  the  amount  of  said 
demand.  S.  Taylor  added  that,  having  been  informed 
that  the  defendant  had  sold  out  his  stock-in-trade  and 
effects,  he,  on  November  19,  proceeded  to  Rathfriland, 
and  went  to  the  place  of  business  of  the  defendant,  for 
the  purpose  of  seeing  him  and  getting  paid  the  amount 
of  said  debt,  but  that  he  found  defendant's  place  of 
business  closed,  and  could  not  obtain  an  entrance ;  that 
he  then  proceeded  to  the  house  where  ho  had  been 
informed  the  defendant  was,  but  that  defendant  was 
denied  to  him,  and  he  was  not  allowed  to  enter;  that 
he  believed  the  defendant  was  within  said  house,  and 
that  it  was  his  intention  forthwith  to  leave  the  country 


and  go  to  America,  where  his  wife  and  family  were. 
An  additional  affidavit  was  made  by  plaintiff's  attorney, 
corroborating  the  statement  of  defendant's  intention  to 
leave  the  country. 

APBlains  in  support  of  the  motion:— .It  may  seem 
that  the  application  can  only  be  dealt  with  by  "a  judge;" 
but  having  been  opened  by  Barry,  J.,  he  directed  that 
it  should  be  mentioned  at  the  sitting  of  the  Court. 
Two  difficulties  had  been  suggested — one,  that  it 
was  not  sufficiently  shown  that  the  plaintiff  had 
probable  cause  for  believing  that  the  defendant 
was  about  to  quit  Irel,and  ;  and  the  other,  that 
it  was  not  shown  that  die  plaintiff  would  be  mate- 
rially prejudiced  in  the  prosecution  of  the  action. 
The  first  difficulty  has  been  removed  by  the  further 
facts  now  appearing.  The  question  then  turns  upon  the 
construction  of  the  requirements  imposed  by  the  Debtors 
Act,  IB72,  sec.  7,  in  addition  to  those  contained  in 
3  &  4  Vic,  c.  105,  8.  2,  that  it  muat  be  proved  that 
the  defendant's  absence  will  materially  prejudice  the 
plaintiff  in  the  prosecution  of  his  action.  The  defendant 
has  sold  all  his  effects,  and  has  no  property  remaining 
here  available  for  the  purpose  of  enabling  the  plaintiff 
to  prosecute  his  action  with  effect,  so  as  to  realize  the 
debt  due- 

[O'Bbien,  J. — ^Tben  you  contend  that  wherever  a 
plaintiff*  pledges  his  oath  that  a  defendant  is  about  to 
leave  the  country,  he  may  be  arrested,  if  he  have  no 
goods  or  property  here  against  which  the  debt  may  be 
fevied.  That  interpretation  of  the  Act  has  been  already 
ruled  to  be  erroneous  by  the  full  Court  of  Common 
Pleas.] 

On  the  special  facts  of  this  cue,  the  order  should  go. 
The  defendant,  having  disposed  of  his  effects  so  as  to 
defeat  the  law,  should  be  required  to  give  security 
that  he  will  not  leave  Ireland ;  and  if  he  does  so  his 
imprisonment  would  cease. 

[Barrt,  J It  has  been  held  that  the  object  of  the 

corresponding  section  in  the  English  Act  was  merely  to 
secure  the  presence  of  a  defendant  until  final  judgment 
has  been  obtained,  and  that  upon  the  judgment  having 
been  signed  the  order  would  be  annulled:  Yorkshire  ■ 
Engine  Company  v.  Wright,  21  W.  R.  15.  The  con- 
struction of  the  analogous  words  of  section  6  in  the 
Debtors  Act,  1669,  was  there  under  consideration,  bat 
the  result  of  that  case  is  hardly  favourable  to  your  con- 
tention.] 

I  concede  the  doctrine  established  in  that  case,  which 
has  been  followed  in  Hume  v.  Druyff,  L.  R.  6  Ex.  214. 
The  same  point  was  ruled  under  3  &  4  Vic,  c.  105,* 
which  statute  did  not  contain  the  words  in  question. 
But  if  the  defendant  is  allowed  to  abscond  before  judg- 
ment, he  will  remove  the  proceeds  of  the  property  he 
has  disposed  of,  instead  of  paying  the  debt,  or  lodging 
money  into  Court,  or  giving  security  that  he  will  be 
present  up  to  final  judgment. 

[FiTzoBRAU),  J. — If  your  contention  holds,  why  was 
it  necessary  to  repeal  Pigot's  Act  ?  Some  other  mean- 
ing must  be  given  to  the  requirement  introduced  by  the 
Debtors  Act.  It  must  be  shown  how  the  plaintiff  would 
be  prejudiced  in  prosecuting  his  action.  I  observe  that 
it  is  not  stated  in  his  affidavit  that  he  requires  the  defen- 
dant's presence  for  the  purpose  of  giving  evidence, 
whether  by  way  of  answering  interrogatories  or  other- 
wise, whatever  effect  that  might  have.] 

We  admit  that  we  can  prove  our  case  without  the 
defendant,  but  it  is  sworn  that  the  plaintiff  would  have 
to  abandon  the  further  prosecution  of  the  action  if  the 

•   See  DoyU  v.  SinnoU,  6  Ir.  L.  T.  R.  81 [Ed.  fr.  L.  T.  A] 
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O'DoNRKLL  V.  Smith. 


[Cow.Cb. 


defendant  is  allowed  to  leave,  whereas,  if  arrested,  he 
would  pay  the  debt. 

Babkt,  J. — It  does  not  appear  that  the  plaintiff  cannot 
establish  his  claim  without  the  presence  of  the  defendant 
for  that  purpose,  and  it  is  not  sofficient  to  show  merely  that 
his  absence  might  affect  the  realization  of  the  fruits  of  a 
judgment.  Unless  it  appear  that  the  defendant  would  be 
materially  prejudiced  in  the  prosecution  of  bis  action — that 
is  to  say,  before  and  not  after  final  judgment  (71ie  Yorlnhire 
Engine  Cmnpanjf  v.  Wright,  ante) — the  section  of  the  Act  of 
Parliament  has  no  application. 

Nortde. 

Attorney  for  the  plaintifi,  Carey. 


CONSOLIDATED  CHAMBER. 

Reported  by  E.  N.  Bi.akb,  Esq.,  Barriater-at-Uw. 

O'DoNHEix  T.  Smith. 

(Before  Fitzobbalo,  B.) 

Dec.    12,  1873 Practux— Jurisdiction — Debtors  Act 

(Ireland),  1872,  sec.  6—1  G.  O.,  1672— Order  for 
paymertt. 

A  motion  for  an  order,  under  the  Debtors  Ad  (^Ireland), 
1872,  uc.  6,  I  G.  O.,  1873,  against  a  defendant,  for 
payment,  should  be  made  to  a  judge  sitting  in  camerft. 

Weir,  on  behalf  of  the  plaintiff,  moved  for  an  order 
that  the  defendant  should  pay  to  him  the  amount  of  the 
judgment-debt  and  costs  in  this  action,  together  with  a 
sum  to  be  fixed  by  the  judge  for  costs  of  the  order,  and 
that  same  should  be  paid  either  in  one  sum  or  by  instal- 
ments, as  to  the  judge  might  seem  fit ;  and  that,  on  de- 
fault being  madte  in  the  payment  of  said  sum  or  uf  any 
of  the  instalments  thereof,  the  defendant  should  be  com- 
mitted to  prison  for  a  term,  not  exceeding  six  weeks,  to 
be  fixed  by  said  judge,  or  until  he  should  pay  said  sum 
or  an  instalment  thereof,  and  the  sherifTs  fees  for  the 
execution  thereof. 

The  motion  was  grounded  on  the  certificate  of  the 
judgment,  and  an  afiidavit  made  by  the  plaintiff's  attor- 
ney, who  deposed  that  the  summons  and  plaint  was 
issued  July  18,  1873,  for  £25,  the  amount  of  the  accep- 
tance of  R.  Barklie's  draft,  at  (_sic)  months  from 
March  8,  1873,  which  was  endorsed  by  the  defendant 
to  the  plaintiff;  that  judgment  by  default  in  the  SMd 
acUon  was  marked  on  August  12,  1873,  for  £25  3b.  Id., 
exclusive  of  costs;  tliat  on  August  12,  1873,  a  writ  of 
fi.  fa.  against  the  defendant's  goods  was  issued  and  lodged 
with  the  sheriff  of  the  county  of  Dublin,  for  £25  3s.  Id. 
debt,  and  £7  4s.  I  Id.  costs,  but  the  sheriff  returned  the 
writ  without  having  been  able  to  levy  the  amount  or 
any  part  thereof ;  tnat  the  judgment  was  still  in  full 
force  and  effect,  and  the  debt  and  costs  remained  due  by 
defendant  to  plaintiff ;  that,  as  the  deponent  was  in- 
formed and  believed,  the  defendant  was  a  second-class 
clerk  in  a  certain  office  [stated],  and  that  the  salaries  of 
such  clerks  ranged  from  £  1 80  to  £280  per  annum ;  that, 
as  the  deponent  believed,  the  defendant  had  received  part 
of  the  said  salary  since  judgment  was  recovered  against 
him,  bat  had  neglected  and  refused  to  pay  the  amount 
of  the  judgment  or  any  part  thereof ;  that  the  debt  in 
respect  of  which  the  judgment  was  recovered  was  con- 
tracted after  August  6, 1872. 

Teeling,  on  behalf  of  the  defendant,  contra. — The  copy 
of  the  affidavit  furnished  along  with  the  notice  of  motion 
is  not  a  true  copy,  and  does  not  comply  with  the  G.  O., 
1854,  as  the  jurat  is  omitted :  ^ynan  v.  Moriarty,  1  Ir. 
C.  L.  496  ;  Birch  v.  SomerviUe  2  ib.  67.* 


•  See  O'Byrat  v.  Marjuit  of  Hartmgton,  6  Ir.  L.  T.  R.— [Rjsp]. 


Further,  a  judge  sitting  in  Consolidated  Chamber 
has  no  jurisdicUon  to  grant  this  order.  The  6th  section 
of  the  Debtors  Act,  bv  enacting  that  the  jurisdiction  to 
commit  to  prison  shall,  in  the  case  of  any  court  other 
than  the  Superior  Courts  of  Law  and  Equity,  be 
exercised  in  open  court,  contemplates  that  when  the 
application  is  made  to  a  Superior  Court,  it  shall  be 
made  in  camerd.  It  should,  therefore,  not  be  made  to  a 
judge  sitting  in  Consolidated  Chamber,  who,  in  practice, 
always  sits  in  open  court.  The  policy  of  the  Act  was 
that  as  little  publicity  as  possible  should  be  given  to 
such  applications,  as  such  publicity  would  seriously 
affect  the  credit  and  reputation  of  partiee,  and  proceed- 
ings in  the  Superior  Courts,  attracted  greater  public 
attention  than  those  of  the  inferior  tribunals.  Besides, 
the  Act  requires  that  the  application  should  be  made  to 
a  judge  sitting  in  Chambers,  and  it  is  submitted  that  a 
judge  sitting  in  Conaolidateid  Chamber,  and  exercising 
the  various  jurisdictions  of  all  the  Superior  Courts  of 
Common  Law,  is  not  a  ungle  judge  within  the  strict 
meaning  of  the  Act  and  Rules,  which  it  a  submitted 
refer  to  a  judge  sitting  in  Chamber  for  the  sole  purpose 
of  hearing  an  application  under  the  section  in  question. 

Weir,  in  reply The  defect  in  the  copy  of  the  affi- 
davit does  not  render  the  affidavit  inadmissible,  as  the 
jurat  might  be  subsequently  inserted,  Alexander  v. 
Alexander,  2  Ir.  Jur.  N.  S.  493.  The  objection  has 
been  removed,  because  a  copy  of  the  affidavit,  with 
the  jurat,  has  since  been  furnished. 

[FiTZOERiu.s,  B. — Bat,  have  I  any  jurisdiction  to 
hear  the  motion  at  all?  My  strong  impression  is  that  I 
have  no  power.] 

That  might  be  so  if  the  application  were  for  a  fiat 
under  section  7.  But  by  section  6  "a  judge  sittinnin 
chambers"  is  expressly  given  jurisdiction  to  make  orders 
for  payment  or  oommittaL 

[Fitzgerald,  B. — It  is  one  question,  whether  the 
motion  is  for  the  Court.  My  impression  is  that  I  am 
not  a  judge  in  chambers  for  the  purposes  of  such  an 
application.  The  motion  is  before  me  identically  as  if 
I  were  in  Court.] 

I  shall  now  ask  only  an  order  for  payment  by  instal- 
ments. A  similar  order  has  been  made  in  Consolidated 
Chamber,  Sommet  v.  Dormoy.*  It  might  be  said  that 
an  order  for  committal  should  be  made  in  private,  as 
publicitv  might  militate  in  favour  of  a  debtor  who 
might  abscond. 

[FiTzo£Kau>,   B I  do  not  see  how  'that  would 

afiect  it — the  motion  must  be  on  notice.] 

A  judge  in  Consolidated  Chamber  may  do  business 
depending  in  any  of  the  Courts,  C.  L.  P.  Act,  1833, 
section  238.  The  judge,  therefore,  represents  all  the 
Courts,  and  may  act  for  the  Court  under  ^e  Debtors 
Act,  section  6. 

[FiTZQERALD,   B Sectiou   238   refers  to  business 

which  may  be  so  transacted  according  to  the  course  and 
practice  of  the  Courts,  and  as  to  such  bunness,  no  matter 
what  Court  it  is  depending  in,  I  can  dispose  of  it.  We 
have  made  rules  auxiliary  to  the  Debtors  Act.  My 
difficulty  arises  more  particulariy  from  reference  to  the 
bye-laws  so  made,  not  in  regard  to  the  Act  itself 
By  the  1st  G.  O.,  1873,  the  motion  should  be  mode 
before  a  judge.  It  is  not  made  before  me  in  Consoli- 
dated Chamber,  "  according  to  the  course  and  practice 
of  the  Courts,"  any  more  than  an  application  for  a  fiat 
could  be  so  made.] 

There  are  two  orders  to  be  made  under  the  Act — Ist, 
for  payment ;  2ud,  for  committal.    I  only  ask  for  the 

•  See  8  Ib.  L.  T.  E.  14.— [Rbp.] 
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first  order,  and  the  Gieneral  Rule  referred  to  applies 
only  to  the  second  order. 

[Fitzgerald,  B. — That  very  argument  was  pressed 
in  two  cases  before  us  in  the  Exchequer,  and  over-ruled. 
We  held  that,  under  the  General  Rule,  the  motion 
should  be  made  to  a  judge  in  the  first  instance.  The 
order  is  an  order  under  section  6,  and  as  such  comes 
within  the  General  Rules.] 

Here  the  application  is  to  a  single  judge,  and  em- 
powered to  act,  as  if  a  iudge  of  the  Queen's  Bench,  "  in 
Chamber  or  elsewhere. 

FrrzoBBALD,  B. — ^Tbe  motion  must  be  refnsed.  It  should 
be  made  to  a  jadge  sitting  t»  eamerd.  Sitting  in  Consoli- 
dated Chamber,  I  have  no  jurisdiction  in  the  matter. 

Teelmg  applied  for  costs. 

Weir. — If  there  is  no  jurisdiction  to  hear  the  motion, 
costs  cannot  be  given.* 

Fttzqbralo,  B.^I  say  nothing  about  that.  Bat  at 
all  events,  I  think  that,  under  the  circumstances  of  the  case, 
costs  should  not  be  given. 

Motion  refused. 


LAND  SESSIONS. 


Reported  hy  John  E.  Wai.sh,  Esq.,  Banister-at-law. 

(Before  Henrt  West,  Esq.,  0.0.) 

Katanagh  v.  Power. 

Jan.  8th,  1874 33 1 34  Vid.  c.  46,  sec.  59~Adminis- 

tration  limited  to  the  purposes  of  the  Act — Appointment  of 
administratrix — Practice. 

A  claimant  having  died  subsequently  to  his  claim  being 
lodgeiiy  the  Court  at  tlie  hearing,  and  without  requiring  a 
notice  of  motion  to  be  served,  nominated  his  widow  as  his 
administratrix  for  the  purposes  of  the  Landlord  and 
TenarU  {Ireland)  Ad,  1870.  The  consideration  of  the 
claim  having  been  then  adjourned  to  the  next  ensuing 
Land  Sessions, 

Held,  that  the  respondent  was  not  entitled  to  receive  a 
notice  of  the  tqtpointment  of  such  administratrix. 

This  was  a  claim  in  respect  of  part  of  the  lands  of 
Churchtown,  in  the  barony  of  Spelbane,  and  county  of 
Wexford,  for  £79  2s.,  as  compensation  for  disturbance, 
and  for  £107  2s.,  as  compensation  for  improvements. 
The  respondent  disputed  the  entire  claim,  and  also 
relied  upon  items  of  set-off  to  the  amount  of  £74  16s. 
Subsequently  to  the  lodgment  of  the  claim  for  hearing 
at  the  New  Ross  Land  Sessions,  the  claimant  died 
intestate.  On  the  case  coming  on  for  hearing  on  the 
22nd  of  October,  1873, 

Hinson,  attorney  for  the  respondent,  submitted  that 
an  adjournment  was  necessary  in  order  to  allow  the 
requisite  steps  to  be  taken  for  the  appointment  of  an 
administrator. 

The  Chaibman  stated  that  in  his  opinion  no 
adjournment  was  necessary,  and  he  at  once  appointed 
Johanna  Kavanagh,  the  widow  of  the  deceased,  as  his 
administratrix  for  the  purposes  of  the  Act,  acting 
under  the  59th  section  of  the  Landlord  and  Tenant 
(Ireland)  Act,  I87u. 

Hinson  having  then  stated  that  he  was  not  prepared 
to  go  into  evidence  on  behalf  of  the  respondent,  the 
case  was  adjoomed  to  the  Wexford  Land  Sessions  to 
be  held  in  January,  1874. 

On  the  case  being  called  on,  no  one  appeared  for  the 
respondent,  but  a  letter  was  read  from  Umson,  protest- 


*  See  cases  cited  in  Burhe  v.  Tmnam,  7  In.  L.  T.  R.  200.— 
[Kbp.J 


ing  against  the  claim  being  heard,  on  the  groimd  that 
he  should  have  received  formal  notice  of  we  appoint- 
ment of  an  administratrix,  but  had  not 

The  Chaibuan  ruled  that  no  such  nottoe  was  necessary, 
and  stated  that  he  would  proceed  to  dispose  of  the  case. 
He,  accordingly,  allowed  the  claimant's  representative 
£56  lOs.  as  compensation  for  disturbance.  As  to  the  claim 
for  improvemeots,  it  was  diKallowed ;  and  although  there 
was  no  evidence  of  the  items  of  set-oS,  the  claimant's 
attorney  admitted  some  of  them  to  the  amouut  of 
£24  16b.  6d. ;  £3  6s.  also  was  allowed  to  the  claimant's 
representative  for  the  expenses  of  the  two  hearings,  and  she 
was  given  her  costs. 

Attorneys  for  the  claimant,  Boyd  and  Taylor. 
Attorney  for  the  respondent,  Uinson. 


(Before  the  same.) 
Gheevers  v.  The  Hon.  Mrs.  Dbame  Morgan. 

Jan.  9th.,  1 874 33  i"  34  Vict,  c  46 — Stranger  treated 

as  tenant — Compensation  for  disturbance — AmowU  lodged 
in  Court — EstoppeL 

On  the  death  of  a  tenant  from  year  to  year  intestate,  C, 
who  derived  no  title  from  him,  entered  into  possession  and 
management  of  his  property  without  taking  out  administra- 
tion. A  notice  to  quit  having  been  served  on  C.  personally, . 
and  a  decree  on  an  ejectment  obtained  against  him,  he 
claimed  compensation  for  disturbance.  The  respondent 
disputed  the  claim,  but,  at  the  same  tune,  lodged  t/ie  amount 
in  Court. 

Held,  that  C.  was  entitled  to  the  amount  of  compensation 
so  lodged. 

This  was  a  claim,  at  Wexford  Land  Sessions, 
for  £8  15s.  as  compensation  for  disturbance.  James 
Breen  held  part  of  the  lands  of  Heaths  or  Bennets- 
town,  in  the  county  of  Wexford,  under  the  respon- 
dent, as  tenant  from  year  to  year,  at  the  annual  rent 
of  £1  5s.  He  died,  in  1 87 1,  intestate,  his  only  next 
of  kin  being  a  minor  residing  in  South  America. 
'  On  his  death,  Thomas  Gheevers  entered  into  pos- 
session of  the  farm  and  management  of  his  property, 
but  he  never  took  out  administration  to  him.  H«  also 
paid  the  rent  due  in  September,  1871,  getting  a  receipt 
as  from  "  the  representatives  of  James  Breen,  by  the 
bands  of  Thomas  Gheevers."  He  was  served  with  a 
notice  to  quit  on  the  19th  of  March,  1872,  and  the 
respondent  obtained  a  decree  for  possession  at  the  Wex- 
ford Hilary  Session,  1873.  In  consequence  of  his  not 
having  taken  out  administration,  this  notice  to  quit  was 
directed  to  him  personally,  and  the  ejectment  was  in  the 
usual  form  against  overholding  tenants.  Accordingly, 
on  the  ist  of  March,  1873,  he  served  a  notice  of  claim 
for  compensation  for  disturbance,  on  the  ground  that 
he  was  treated  as,  and  was  tenant  from  year  to  year. 
And  on  the  5th  of  March,  1873,  the  respondent  served 
the  following  notice  in  reply : — "  Take  notice  that  I,  the 
said  Elizabeth  Geraldine  Deane  Morgan,  the  respon- 
dent, dispute  the  claim  made  by  the  said  Thomas 
Gheevers,  the  claimant,  for  compensation  in  respect  of 
the  lands  of  Heaths,  otherwise  Bennetstown,  in  the 
barony  of  Forth,  and  county  of  Wexford,  on  the 
grounds  that  Mr.  James  Breen,  who. at  the  time  of  the 
passing  of  the  Landlord  and  Tenant  (Ireland)  Act, 
1870,  was  the  tenant  from  year  to  year  of  the  said 
lands,  died  intestate,  and  that  the  said  Thomas 
Gheevers,  the  claimant,  is  not  his  legal  personal  repre- 
sentarive,  nor  is  he  within  the  degree  of  relationship  to 
the  said  James  Breen,  to  entitle  him  to  sucoeed  as 
tenant  for  the  said   lands.    That,  nevertheleas,  the 
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respondent  being  willing  to  pay  compensation,  to  which 
a  relative  within  such  degree  of  relationship  would 
have  been  entitled  under  the  said  Act,  and  there  being 
no  such  person  in  this  country,  to  respondent's  know- 
ledge, she  has  lodged  in  Court,  with  the  Chairman's 
approval,  the  amount  of  such  compensation,  less  by  one 

J  rear's  rent  of  the  said  lands  due  to  respondent  up  to  the 
ast  gale  day  previous  to  her  obtaining  her  ejectment 
decree." 

On  the  case  coming  on  for  hearing, 
P.  J.    O'Flaherty    appeared    as    attorney    for   the 
claimant. 
IMtU  and  Elgee,  attorneys  for  the  respondent. 

The  Chaibkak  held  that  the  respondent  was  estopped 
Irom  denying  that  the  claimant  was  entitled  to  compensa- 
tion, and  gave  the  latter  the  amount  of  compensation 
lodged  in  Conrt 

Decree/or  the  claimant. 


QUARTER  SESSIONS. 

(Before  Charles  Keixt,  Esq.,  Q.G.) 

Ranahan    v.  The  Midland   Great  Western    (or 
Ireland)  Railway  Co. 

Oct,  Dec.,  1873. — RaUxoay  Company. — Accq^ance  of 
goods  to  he  carried  beyond  limits  of  Une — Condition 
exonerating  from  liability /or  loss  occurring  on  another  line. 

Where  goods  are  consigned  to  a  railway  company  for 
carriage,  to  be  continued,  beyond  tlie  limits  of  their  own  line 
of  railroad,  over  another  line  not  worked  by  them,  subject  to 
a  ccndiiion  printed  on  a  consignment  receipt  accepted 
(though  not  signed)  by  the  consignor,  that  the  Company  will 
only  be  accountable  for  loss  occurring  on  their  own  line, 
and  not  for  any  occurring  beyond  the  line  as  worked  by 
themselves,  the  Company  wUl  not  be  liable  for  loss  or 
damage  occurring,  during  transit,  upon  another  line  not 
worked  by  them. 

Action  by  the  plaintiff,  a  dealer  in  eggs,  against  the 
defendants,  for  damage  sustained  by  reason  of  the 
defendants  not  having  delivered  at  Belfast,  in  good 
order  and  condition,  a  crate  of  eggs,  the  property  of  the 
plaintiff. 

The  case  was  heard  at  Longford  Quarter  Sessions. 
The  plaintiff  had  delivered  to  the  servants  of  the  de- 
fendants at  Longford  station,  on  their  railway,  a  crate 
of  eggs  in  good  order  and  condition ;  and  had,  by  hia 
carman,  accepted  a  "consignment  receipt,"  acknow- 
ledging the  receipt  of  the  crate  in  good  order  at 
Longford,  on  the  back  of  which  receipt  was  printed  a 
condition,  that  the  defendants  would  only  be  account- 
able for  loss  occurring  on  their  own  line,  but  not  beyond 
the  line  as  worked  by  themselves. 

The  defendants  had  delivered  the  crate,  in  good  oi-der 
and  condition  as  received,  to  the  Irish  North  Western 
Railwav  Company  at  Cavan ;  and  the  defendants  did  not 
work  the  railway  from  Cavan  to  Belfast,  and  had  no 
control  over  it.  The  crate  was  opened,  and  a  quantity 
of  the  eggs  abstracted,  after  the  crate  had  been  trans- 
ferred by  the  defendants  to  the  Irish  North  Western 
Railway  Co. 

Wilson,  attorney  for  the  plaintiff The  defendants 

are  bound  by  the  Railway  and  Canal  Traffic  Act,  (17 
&  18  Vic,  c.  31) ;  and  there  was  no  special  contract 
between  the  plaintiff  and  the  defendants  which  would 
release  the  defendants  from  liability,  inasmuch  as  to 
make  the  "consignment  receipt"  binding  on  the 
plaintiff,  it  ought  to  have  been  signed  by  him,  as 
provided  by  the  Railway  and  Canal  Traffic  Act,  which 
he  had  not  done ;  Boscoe  on  £v. 


Reynolds,  attorney  for  the  defendants — ^The  "con- 
signment receipt"  binds  the  plaintiff  as  to  every 
condition  printed  on  the  back  of  it,  and,  therefore,  the 
defendants  are  not  liable. 

The  Chairkan  said  that,  in  bis  opinion,  the  defendants 
were  bound  by  17  ft  18  Vic,  c.  SI,  and  that,  Raiwhiiii  not 
having  signed  the  "  oonsigmuent  receipt,"  the  defendants 
were  liable  for  the  loss ;  bnt  stated  he  would  bear  avy 
further  argiuuent  at  the  next  Sessions. 


December,  1873 Buchanan,  on  behalf  of  the  de- 
fendants.— It  is  conceded  that  the  defendants  are  bound 
by  the  17  &  18  Vic,  c.  31,  as  regards  all  lines  which 
are  worked  by  themselves ;  and  if  goods  were  delivered 
at  Galway,  Westport,  or  Sligo,  or  any  other  station  on 
their  own  lines,  to  be  delivered  at  some  other  station  on 
their  own  lines,  the  conditions  printed  on  the  back  of 
the  "  consignment  receipt,".if  unreasonable,  would  not 
protect  them,  and  if  goods  were  lost  or  damaged  by 
negligence  under  such  circumstances,  the  defendants 
would  be  clearly  liable.  But  it  is  a  wholly  different 
case  if  goods  were  delivered  at  Longford  to  be  delivered 
at  Belfast,  or  Birmingham,  or  London,  for  in  the  case 
of  Belfast  the  liability  of  the  defendants  ended  at 
Cavan,  and  in  the  other  cases  their  liability  ended  at 
the  North  Wall,  provided  the  consignor  accepted  the 
"consignment  receipt"  without  objection,  and  in  that 
case  it  was  not  necessary  that  the  consignor  should  mgn 
that  receipt,  or  sign  anything  f*  Zunz  v.  The  South 
Eastern  Railway  Company,  L.  K.  4  Q  B.,  536. 

The  Chaibkan. — ^The  case  of  Zunz  v.  The  South  Eastern 
Sailvxty  Co.  was  not  brought  under  my  notice  at  the  first 
hearing.  On  that  authority,  I  dismiss  the  case  on  the 
merits. 

Like  rulings  were  made  in  two  other  cases  in  which 
the  facts  were  similar. 
Attorney  for  the  plaintiff,  WUson. 
Attorney  for  the  defendants,  Reynolds. 


COURT  OF  BANKRUPTCY. 

Reported  by  E.  N.  Blake,  Esq.,  Barrister-at-law. 

(Before  Harrison,  J.) 

In  Re  M.,  a  Disputed  Adjudication. 

Jan.  9,  Feb.  6,  1874 — 35  ^  36  Vic.  ch.  58,  s.  22— 
85  ^  36  Fib.  ci.  57,  s.  4 — Petitioning  creditor— Debt  of 
Non-trader  cordracted  after  the  passing  of  the  B,  A.  Act, 
J  872 — Rent  accruing  after,  on  lease  executed  before  th« 
passing  of  the  Act. 

'Ihe  Bankruptcy  (Jr.)  Amendment  Act,  1872,  and  the 
Debtors  Act  (Ir.),  1872,  are  to  be  construed  as  conjoint 
portions  of  the  one  code. 

The  22nd  section  of  the  Bankruptcy  (Ir.)  Amendment 
Act,  1872,  is  to  be  construed  as  a  remedial  ettactmenL 

Rent  accruing  due  and  payable  after  the  passing  of  tha 
Bankruptcy  (Ir.)  Amendment  Act,  1872,  4y  a  lessee  or 
assignee  of  a  lease  executed  or  assigned  before  the  passing 
of  the  Act,  will  be  held  to  be  a  debt  contracted  by  the  lessee 
or  assignee  before  the  passing  of  the  Act,  and  therefore  not 
to  coristiiute  a  good  petitioning-credilor's  debt  unthiii  sec- 
tion 22. 

Cause  shown  against  adjudication  of  bankruptcy. 

The  facts  sufficiently  appear  in  the  judgment  of  the 
Court, 

Perry,  on  behalf  of  the  alleged  bankrupt,  showing 
cause,  cited  ex  p.  Williams,  re  Harding,  33  L.  J.  Ba., 

•  See  Stewart  t.  L.  *  N.  W.  R.  Co.,  »  B.  A  C.  lU.  -  [Eo.  /.  L.  T.  Stp.! 
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26,  L.  R.  1  H.  L.  29 ;  35  &  36  Vict.  ch.  68/ ».  22 ;  24 
&  25  Vict  ch.  129,  8.  90. 

Furcell,  Q.C.  (with  him  Nash),  in  support  of  the 
adjudication,  cited  re  Galls,  Minors,  7  Jt.  L.  T.  B.  29 ; 
85  &  36  "Vict.  ch.  67,  ss.  3,  4. 

Amicus  ounce  referred  to  Re  O'Cmrnell,  7  Ir.  L.  T.  R. 
51;  Re  Dempsey,  21  W.  R  523,  on  app.  28  L.  T.  N.  S. 
860;  ex  p.  Grey,  9  L.  T.  N.  a  121 ;  McCarthy  v. 
itf'Cor%,  7  It.  L.T.R.  51. 

Judgment  reserved. 

Habbibon,  J. — An  adjadication  of  bankraptcy  in  thia 
matter  took  place  upon  the  80th  day  of  December,  1873. 
The  alleged  bankrupt  is  a  non -trader,  and  the  debt  relied 
open  aa  oonstitating  a  good  petitioning  creditor's  debt  ia 
the  amount  o{  a  judgment  for  the  sum  of  £107  2«.  9d.,  for 
debt  and  costs,  recovered  in  the  Court  of  Exchequer,  on  the 
8th  day  of  July,  1873,  by  the  executors  of  Thomas  Power, 
deceased,  against  the  alieged^ankrupt. 

Cause  was  shown  against  thia  adjudication  on  the  9th 
day  of  January,  1874,  the  objection  reUed  upon  being  that 
the  debt  in  question  waa  not  a  debt  contracted  after  the 
passing  of  the  Bankruptcy  (Ireland)  Amendment  Act,  1872, 
and  that,  consequently,  aa  the  alleged  bankrupt  was  not  a 
trader,  and  not  a  prisoner  as  defined  by  the  Act,  said  debt 
could  not,  under  tbe  22nd  section  of  that  Act,  constitute  a 
'  good  petitioning  creditor's  debt  At  the  argnment,  certain 
facts  were  admitted  On  both  sides — viz.,  ^t  the  alleged 
bankrupt  is  not  a  trader;  that  the  debt  in  question  was 
incurred  for  two  galea  of  rent  under  a  lease  which  bears 
date  the  23rd  day  of  March,  1866,  and  which  lease  waa 
assigned  to  the  alleged  bankrupt  by  deed  dated  tbe  31st 
Hay,  1870,  and  before  the  passing  of  the  Bankruptcy 
(Ireland)  Amendment  Act,  1872;  that  two  half  yearly  gales 
of  this  rent  having  acomed  dne  after  the  paaiiing  of  said 
Act,  an  action  was  commenced  by  the  present  petitioners 
against  the  alleged  bankrupt,  and  that  the  judgment  in 
question  was  marked  in  said  action. 

These  admissions  having  been  made,  the  question  resolved 
itself  into  one  purely  of  law — viz.,  whether  rent  which 
accrues  due  after  the  passing  of  the  Bankraptcy  Act  of  1872, 
on  foot  of  a  lease  executed  and  assigned,  to  tbe  person 
■ought  to  be  made  bankrupt,  before  the  passing  uf  that  Act 
is  a  debt  contracted  after  the  passing  of  the  Bankruptcy 
Act  of  1872,  the  alleged  bankrupt  nut  being  a  trader. 

I  must  admit  that,  when  tbe  case  was  first  opened,  and 
indeed  during  tbe  argument,  my  impression  was  that  tbe 
objection  was  not  a  valid  one,  my  opinion  leaning  to  tbe 
view,  that,  as  there  was  no  debt  until  the  respective  galea  of 
rent  in  question  fell  dae,  which  they  admittedly  did  after 
the  passing  of  tbe  Act  of  1872,  it  most  be  considered  that 
the  debt  was  then  contracted,  and  was  a  good  debt  to 
support  an  adjudication  against  a  non-trader.  I  am 
satiafied,  however,  from  the  fuller  consideration  I  have 
been  able  to  give  to  the  case  since  the  argument,  that 
thia  view  is  not  correct,  and  that,  upon  the  true  constroe- 
tion  of  the  22nd  section  of  the  Banlmiptcy  Act  of  187*2,  a 
debt  such  aa  that  relied  on  here  cannot  be  said  to  have  been 
contracted  after  the  passing  of  that  Act.  The  case  of 
ex  parte  Harding,  in  re  WUliama,  reported  38  L.  J.  Ba., 
22,  before  Lord  Westbnry,  and  which  was  taken  by 
appeal  to  the  House  of  Loids,  reported  in  1  L.  R.,  H.  L., 
9,  is,  I  conceive,  a  conclusive  authority  in  favour  of  tbe 
allvged  bankrupt's  contention,  unless  the  words  "  debt 
contracted  after  the  pastdng  of  the  Act"  are  to  receive  a 
different  oonstrnction  from  the  corresponding  words  in  the 
English  Baukmptoy  Act  of  1861,  section  90,  in  consequence 
of  the  interpretation  olaose  in  the  Debtors  Act,  Ireland, 
1872,  which  it  is  contended  must  be  read  along  with  the 
Bankruptcy  (Ireland;  Amendment  Act,  1872,  and  as  if  it 
formed  portion  of  same.  In  the  case  of  ex  parte  Harding 
it  was  held  by  Lord  Weetbory,  on  appeal  from  Mr.  Com- 
missioner Goulbnm,  that  a  call  ordered  to  be  made  after  the 
passing  of  the  Bankruptcy  Act,  1861,  on  the  winding-np  of 
a  joint-stock  company,  whose  deed  of  setUenient  bcnre  date 
the  IStfa  March,  18i7,  waa  a  debt  contracted  after  the  pass- 


ing of  the  Bankruptcy  Act  of  1861,  on  which  the  official 
manager  could  present  a  petition  in  bankruptcy,  on  which 
a  valid  adjudication  could  be  made  against  the  party,  who 
made  default  in  payment  of  such  call.   The  decision  of  Lord 
Westbory  was  reversed  by  the  House  of  Lords,  by  Lords 
Crsnworth,  Chelmsford,  and  Kingsdown,     In  the  judgment 
pronounced  by  Lord  Westbnry,  as  reported'  in  the  Lav) 
Joamal,  he  gives  his  reasons  at  length  for  holding  that  no 
debt  existed  until  after  the  pasdug  of  the  Act  of   1861, 
being  of  opinion  that  the  obligation  to  contribute  to  the 
debts  of  the  partnership  only  arose  as  between  thi  partiefl 
themselves  when  the  amount  of  their  debts  had  been  asoer- 
tained,  and  the  call  made,  althongh  existing,  as  he  says,  in 
poue  beforehand,  and  that  the  official  manager  was  clothed 
by  the  statute  relatively  to  the  shareholders  named  in  the 
order  of  call  with  all  uie  rights  of  a  legal  creditor,  one  of 
which    was  the   right  to  an   adjudication  in    bankruptcy. 
Before  coming  to  tiiis  conclusion,  hia  lordship  expresses  his 
view  of  the  true  construction  of  tlie  words  "  debt  contracted 
after  the  passing  of  the  Act,"  contained  in  the  90th  section 
of  the  BankroptcyAct  of  1861.    [His  Lordship  read  the 
judgment  of  Lord  Westbury  from  "  The  words  are  very  few, 
and  apparently  very  plain,''  p.  28,  to  tbe  words  "  after  the 
passing  of  the  Act  of  1861,"  first  par,  p.  29.]    Now,  the 
petitioning  creditor's  debt  in  the  present  case  clearly  is  not 
a  debt  arising  under  a  contract  made  after  the  paasing  of  the 
Act  of  1872.     The  lease  under  which  the  liability  arose 
was  executed  in  1865,  and  the  assignment  to  the  alleged 
bankrupt  was  made  in  1870,  and  although  no  actual  debt 
Existed  until  the  breach  of  the  covenant  for  payment  of  the 
rent  reserve'l  by  tbe  lease  took  place,  which  was  after  the 
passing  of  the  Act,  the  debt  could  not,  according  to  Lord 
Westbury's  definition,   be  said  to  be  "contracted"  after 
that  date.    In  the  House  of  Lords,  Lord  Cranworth  held 
that  the  order  making  the  call  was  only  a  mode  of  enforcing 
the  performance  of  the  origini^  contract,  into  which  Mr. 
Williams  had  entered  in  1849  (the  date  of  tbe  deed  of 
Battlement),  and  that  the  obligation  to  make  this  payment 
to  the  official  manager  did  not  constitute  a  debt  contracted 
after   1861.     [His  Lordship  read   the  judgment  of  Lord 
Cranworth  from  "The question  on  the  90th  section  turned, 
it  will  be  observed,  on  the  point,"  p.  21,  to  the  words  "and 
so  converted  into  a  judgment  debt  after  1861,"  p.  23].    Lord 
Cranwoi'th    then    touches    slightly    on    the    other  objeo- 
tion  which  had  been  argued,  that  the  official  manager  waa 
not  a  creditor  at  whose  instance  the  person  liable  to  pay 
the  amount  of  tbe  calls  could  be  adjudicated  a  bankrupt, 
and  says  he  does  not  feel  bound  to  ^ve  an  opinion  on  this 
point,  having  already  stated  grounds  sufficient  to  dispose  of 
the  case.    Lord  Chelmsford,  in  bis  judgment,  relies  altogether 
on  this  latter  ground — viz.,  that  the  ufficial  manager  could 
not  be  a  good  petitioning  creditor.     His  lordship,  however, 
at  p.  24  of  the  report,  expresses  hia  concurrence  with  Lord 
Cranworth's    views   on    the    other    ground    of    objection. 
[His  Lordship  read   Lord   Chelmsford's   judgment    from 
"  There  can  be  no  doubt  that,  as  a  proprietor,  the  appel- 
lant," to  the  end  of  the  paragraph.]     Lord  Kingsdown  givea 
judgment  on  both  points  against  the  adjudication,  and  at  p. 
29  uses  these  words : — "  The  Act  here  baa  provided  that  the 
debtupon  which  a  petition  for  an  adjudication  in  bankruptcy 
may  be  founded,  against  n  non-trader,  must  be  one  contracted 
after  the  Bankruptcy  Act  of  1861  was  passed.    The  object 
waa  to  protect  persons  from  tbe  consequences  of  ex  poet 
facto  legislation.    The  debt,  I  tliink,  must  arise  from  acme 
act  or  default  uf  tbe  debtor  after  that  time."    Now,  when 
tbe  alleged  bankrupt   here    took   the    asaignment  of    the 
leaae,  and  made  himaelf  liable  for  payment  of  the  rent 
thereby  reserved,  so  lung  as  be  continued  assignee,  he  was 
not  subject  to  the  bankrupt  laws,  not  being  a  trader,  and  it 
would  certainly  Bubject  biin  to  a  fresh  liability,  entailing  in 
some  respects  almost  penal  cunsequencea,  as  Lord  West- 
bury  observes,  which  he  never  could  have  contemplated 
when  he  so  became  assignee,  if  he  coold  now  be  adjudicated 
bankrupt  for  non  payment  of  the  rent  reserved  by  that 
lease,   to  which  he,  in   1870,   made  himself  liable.    The 
language  of  Lord  Cranworth,  aa  already  read,  is  still  more 
explicit.    Tbe  statute,  he  says,  "  ia  to  be  construed  aa  a 
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remedial  nutctinent,  and  all  Courts  are  bound,  on  general 
principles,  to  put  on  it  such  a  oonrtmetion  u  will  txst  pva 
effect  to  the  remedy  oontempUted.  Looking  then  to  the 
section  in  this  spint,  I  am  prepared  to  say  that,  in  my 
opinion,  no  debt  focnded  on  contract  is  sufficient  to  warrant 
an  adjudication  of  bankruptcy  against  a  person  not  a  trader, 
unless  it  was  contracted  by  him  at  a  time  when  he  knew, 
or  might  have  known,  that  he  thereby  made  himself  liable 
to  the  Bankruptcy  Laws,  and  this  must  have  been  after  the 
passing  of  the  Act  of  1861."  Again,  "  the  calls  constitute  an 
obligation  oast  upon  him  by  law"  (in  the  present  case  the 
obligation  is  cast  by  contract,  viz.,  the  lease)  "  after  the  pass- 
ing of  the  Act,  in  consequence  of  engagemeots  which  he  had 
entered  into  long  previously.  This  obligation  must,  I  think, 
in  construing  the  90th  section,  be  referred  back  tu  the  year 
1849,  when  he  became  a  shareholder,  and  executed  the 
deed.  By  what  he  then  did  he  knew  that  he  might  become 
liable  to  pay  such  calls  as  are  now  imposed  on  him.  But  he 
did  not,  and  could  not  know  that  he  was  incurring  a 
liability  which  might  end  in  his  being  made  a  bankrupt. 
And  it  was  to  protect  him  against  that  unanticipated 
consequence  that  the  90th  section  was  passed."  According 
to  this  reasoning,  it  is  clear,  I  think,  that  in  the  present 
oaae^  where  the  debt  has  arisen  from  an  obligation  entered 
into  in  1865,  and  the  liability  to  perform  which  attached 
upon  the  alleged  bankrupt  in  1870,  the  petitioning  creditor's 
debt  must  be  held  to  have  been  contracted  before,  and  not 
after,  the  passing  of  the  Bankroptoy  Amendment  (Ireland) 
Act,  1872. 

lie  question  then  remains,  whether  a  different  construc- 
tion is  to  be  put  upon  the  words  "  debt  contracted  after  the 
passing  of  this  Act,"  in  consequence  of  the  meaning  attached 
to  those  words  in  the  interpretation  clause  of  the  Debtors 
Act  (Ireland),  1872.  And  I  am  of  opinion  that  no  different 
construction  is  to  be  put  upon  these  words  on  this  account. 
The  Debtors  Act  was  passed  at  the  same  time,  and 
received  the  Koyal  assent  on  the  same  day  as  the  Bank- 
ruptcy (Ireland)  Ameodmrnt  Act,  1872.  Both  acts  form 
portions  of  the  same  code,  and  should,  I  think,  be  construed 
together.  Indeed,  this  was  almost  admitted  in  the  argu- 
ment, and  my  colleague,  Judge  Miller,  in  the  case  of  re 
O'Connell,  7  Ib.  L.  T.  R.,  6,  so  held  and  relied  on  the  inter- 
pretation clause  of  the  Debtors  Act,  as  iizing  the  meaning 
of  the  words  "  debt  contracted  before  the  passing  of  this 
Act,"  occnrring  in  the  26th  clause  of  the  Bankruptey  Amend- 
ment Act,  1872.  Section  4  (the  interpretation  clause)  of 
the  Debtors  Act  is  aa  follows  : — [His  Lordship  read  the 
section.]  Now,  the  words  "  debt  contracted  after  the  pass- 
ing of  this  Act "  are  declared  to  cover  three  classes  of 
debts,  viz. : — 

"Any  sum  of  money  due  or  payable  under  or  in  respect 
of — 

1st.  Any  contract  or  obligation  made  or  entered  into; 
or, 

"  2nd.  Any  liability  incurred  ;  or, 

"Srd.  Any  cause  of  action  or  suit  arisen  after  the 
passing  of  this  Act." 

As  regards  the  first  of  these  classes  of  debts,  the  present 
debt  is  clearly  not  within  it,  as  the  contract  or  obligation  was 
made  or  entered  into,  so  far  as  the  alleged  bankrupt  is 
concerned,  when  he  became  assignee  of  the  lease  in  ques- 
tion. As  regards  the  second  class — viz.,  "any  liability 
incurred  after  the  passing  of  the  Act,"  I  am  of  opinion  that 
the  liability  in  question  arose  and  attached  to  the  defendant 
when  he  became  such  assignee,  although,  no  doubt,  that 
liability  was  not  converted  into  a  debt  "in  eue,"  to  use 
the  expression  of  Lords  Westbury  and  Cranworth,  until  the 
breach  of  the  covenant  took  place.  The  only  difficulty 
arises  from  the  third  head  of  the  definition  ;  but  upon  this 
point,  also,  I  am  of  opinion  that  the  debt  in  question  does 
not  come  within  that  category,  and  that  it  is  not  "  a  sum  of 
money  due  or  payable  under  or  in  respect  of  a  came  of 
action  or  suit,  oruen  after  the  passing  of  the  Act."  When 
did  the  cause  of  action,  on  which  the  judgment  in  the 
present  case  was  eventuaUy  obtained,  arite  1  Is  it  suffieient 
that  the  breach  of  the  contract  merely  should  have  taken 
place  after  the  passing  of  the  Bankruptey  Amendment  Act, 


1872,  or  should  the  contract,  as  well  as  the  breach,  have 
arisen  before,  or,  in  other  words,  should  the  vhaU  €avK  of 
action  have  so  arisen  I  I  am  of  opinion  that  it  should, 
looking  at  the  object  of  the  Legislature  in  introducing  theu 
words,  aa  explained  by  Lord  Westbury  in  the  case  of  ei 
parte  Harding,  already  referred  to.  "The  feeling  thit 
introduced  those  worda,"  says  his  lordship,  "was  a  great 
feeling  of  alarm  at  non-traders  being  made  subject  to  tiie 
operation  of  the  Bankrupt  Law.  There  was  natorall;  a 
strong  impression  that  it  would  be  unjust  to  subject  men  to 
the  almost  penal  consequences  of  contracts  which  did  not 
by  the  law  attach  to  their  engagements  at  the  time  when 
they  entered  into  them.  There  was,  therefore,  a  mort 
anxious  desire  to  prevent  the  Act  of  Parliament  having  any 
retrospective  operation."  And  again — "  I  certainly  most 
expand  the  worda  according  to  the  meaning  wliich  they 
were  obviously  selected  for  the  purpose  of  conveying,  and 
according  to  the  meaning  which,  'm.  a  nomewhat  popniar 
peose  of  the  words,  they  certainly  do  convey,  that  it  must  be 
a  debt  arising  under  a  contract,  which  itself  is  made  or 
arises,  that  is,  either  resulte  from  the  act  of  the  party  or 
the  operation  of  the  law,  after  the  passing  of  the  Act  of 
1861."  Lord  Cranworth,  in  his  judgment  in  the  Hoose  of 
Lords,  lays  down  the  same  principle  aa  the  guide  to  be 
followed  in  construing  these  words.  "The  motive  of  tbe 
Legislature,"  says  his  lordship,  at  p.  21  of  the  report,  "in 
introducing  the  90th  section,  evidently  was  tbe  banlsbip 
which  the  new  Act  would  inflict  on  persons  not  in  trader 
who,  having  contracted  debts  before  the  passing  of  the  Act, 
might  by  ite  operation  be  subject  to  penal  and  other  conse- 
quences, to  which  they  had  not  by  the  mere  contracting  of 
the  debts  exposed  themselves.  It  is  impossible  to  mistake 
the  object,  or  not  to  feel  the  justice  of  the  enactment ;  and 
in  determining  in  any  particular  case  whether  the  debt  on 
which  it  is  sought  to  make  a  non-trader  bankrupt,  ia,  or  is 
not  a  debt  contracted  after  the  passing  of  the  Act  of  1861, 
the  grounds  on  which  the  section  in  question  rests  must  be 
steadily  kept  in  view.  It  is  to  be  oonstrued  as  a  remedial 
enactment,  and  all  courts  are  bound  on  general  principles 
to  put  on  it  such  a  oonstructiOB  aa  will  beet  give  effect  to 
the  remedy  contemplated." 

Taking  this  principle  of  construction  as  the  guide,  we  are 
relieved  from  any  embarrassment  which  might  arise  from 
the  conflict  of  decisions  in  the  English  Common  Law 
Courts,  and  to  some  extent  in  the  Irish  Common  Law 
Courts,  as  to  the  meaning  of  the  words  "cause  oi  action 
arisen  within  the  jurisdiction,"  which  occur  in  the  English 
Common  Law  Procedure  Act  of  1852,  and  in  the  Irish 
Common  Law  Procedure  Act  of  1853.  In  England  the 
Court  of  Queen's  Bench  hold  that,  in  order  to  enable 
service  of  a  writ  to  be  substituted  or  deemed  good  in  respect 
of  a  cause  of  action  arising  within  the  jurisdiction,  the 
whole  cause  of  action,  "contract  aa  well  as  breach,"  must 
have  so  arisen  Cherry  v.  Thom'pton,  L.  R.  7  Q.  B.  S73. 
The  English  Court  of  Common  Pleas,  on  tbe  other  hand, 
hold  that  it  is  sufficient  that  part  of  the  cause  of  acUon 
should  have  so  arisen  :  Jackton  v.  SpitUd,  L.  R.  5  C.  P.  542 ; 
whilst  the  Court  of  Exchequer  in  England  appear  to 
be  divided  in  opinion  as  to  the  true  construction  of  these 
words  :  Durham  v.  Spence,  L.  R.  6  Ex.  46.  In  this  countiy, 
the  Irish  judges  have  generally  adopted  the  construction 
put  upon  the  words  by  the  English  Court  of  Common  Pleaa 
in  preference  to  that  adopted  by  the  Queen's  Bench : 
Matheua  v.  Alexander,  It.  R.,  7  C.  L.  575.  This  conflict  of 
opinion  need  not,  hnwever,  as  I  have  said,  embarrass  us  in 
construing  these  words  in  the  Debtors  (Ireland)  Act  and 
Bankruptcy  (Ireland)  Amendment  Act,  1872,  guided,  as  I 
conceive  we  are  bound  to  be,  by  the  consideration  of  the 
object  of  the  Legislature  in  their  introduction,  as  explained 
by  the  high  authorities  I  have  referred  to,  and  construing 
the  statutes  as  remedial  acts  in  a  liberal  sense,  so  as  to  carry 
out  that  object.  It  was  pointed  out  during  the  argument 
that,  to  adopt  any  other  construction  would  entail  the  absur- 
dity of  holding  that  this  debt  was  both  a  debt  "  contracted 
after  the  passing  of  the  Act,"  and  also  a  debt  "  contracted 
before  the  passing  of  the  Act,"  as  the  second  head  of  tho 
interpretation  clause  of  the  Debtors  Act  gives  a  definition 
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of  this  latter  phrase,  which  would  clearly  cover  the  present 
debt,  it  being  "  a  mm  of  money  due  or  payable  under  or  in 
respect  of  a  contract  or  obligation  made  or  entered  into,  &o., 
before  the  passing  of  this  Act." 

Since  the  argument  I  have  been  referred  to  the  case  of 
Arkitu  V.  Alagrath,  8  IB.  h.  T.  K.  21,  decided  by  the  Ck>nrt 
of  Common  Fleas  on  the  12th  of  January,  three  dajs  after 
this  case  was  before  me.  I  do  not  think,  however,  that  that 
case,  or  that  of  dfCarthy  r.  IfOarthy,  7  IB.  L.  T.  B.  177, 
dpcided  by  Dowse,  B.,  have  any  material  bearing  on  the 
present  case.  The  case  of  in  re  Uallt,  Minors,  7  Ib.  L.  T.  R., 
29,  before  the  Lord  Chancellor,  was,  however,  relied  npon 
as  an  authority  in  favour  of  the  validity  of  the  adjudication, 
and  opposed  to  the  construction  that  I  have  given  to  the 
words  "  debt  contracted  after  the  passing  of  this  Act "  in 
the  Bankruptcy  (Ireland)  Amendment  Act,  1872.  There  on 
ec  parte  application  was  made  to  the  Lord  Chancellor,  to 
dirt^  an  attachment  to  istiue  against  a  tenant,  for  non-pay- 
ment of  rent  which  accrued  due  after  the  passing  of  the 
Debtors  (Ireland)  Act,  1872,  under  a  lease  executed  before 
that  date.  The  Lord  Chancellor  adced  for  authorities  under 
the  English  Aot,  and  was  ttild  by  counsel  that  there  was  none 
in  point ;  and  although  his  lordship  does  appear,  from  bis 
observations,  to  have  been  disposed  to  hold  that  the  rent  in 
question  was  "a  liability  incurred  after  the  passing  of  the 
Act,"  all  he  actually  did  was  to  decide  that  he  was  not 
satisfied,  in  the  absence  of  authorities,  that  the  order  ought 
to  issue.  I  cannot  hold  this  expression  of  opinion  on  an 
ex  parte  application — when  counsel  did  not  fully  argue  the 
ease,  or  refer  his  lordahip  to  the  case  of  ex  parte  Harding, 
before  Lord  Westbury  and  the  House  of  Lords — as  an 
anthority  «hieh  ought  to  bind  me  in  deciding  the  very  im- 
portant principle  which  is  involved  in  the  present  case.  I 
shall  be  only  too  happy  to  have  my  decision  and  its  reasons 
fully  canvassed  before  the  Appellate  Court,  and  I  hope,  if  the 
parties  against  whom  I  feel  bound  to  decide  are  not  fully 
satisBed  with  my  judgment,  that  they  will  take  the  case  to 
the  Court  of  Appeal  for  its  decision ;  but  I  am  satisfied 
that,  no  matter  what  may  be  the  result  of  an  appeal  if 
brought,  the  head  of  that  Court  will  not  for  a  moment  think 
me  failing  in  deference,  or  due  respect  to  his  high  authority, 
when  I  hold  myself  free  to  decide  this  case  as  I  have  done, 
notwithstanding  the  expression  of  opinion  of  the  Lord  Chan- 
cellor in  re  OalU,  Minore, 

For  the  reasons  I  have  given,  I  am  of  opinion  that  the 
cause  shown  against  the  adjudication  should  be  allowed. 
Costs,  according  to  the  usual  rule,  follow  the  result,  and 
most  be  paid  by  the  petitioning  creditors  to  the  alleged 
bankrupt. 

Came  ihown  attotced.* 

Solicifon  for  the  alleged  bankrupt,  Oldham  ^  Eaton. 

Solicitors  for  the  petitioning  creditor,  Perry  ir  Cross- 
kern/. 


VICE-CHANCELLOR'S  COURT. 

Reported  by  E.  F.  Bbattt,  Esq.,  Barrister-at-htw. 

(Before  Chattbrtoh,  V.C.) 

In  the  Matter  of  the  Rbrbwablb  Lbasbhold  Cohtbb- 
810H  Act  ;  ex  parte  Walsh. 

Jan.  27,  1874 Piactice — RenemabU  Leasehold  Con- 

veriion  Act — Owner  of  reversion  residing  abroad — Neglect 
of,  to  execute  fee'/arm  grant— Execution  of  the  grant  by 
the  Master. 

The  mener  of  the  reversion  being  abroad,  and  neglecting 
to  comply  with  an  order  directing  him  to  execute  a  fee- 
farm  grant  under  tlie  Renewable  Leasehold  Conversion 
Act,  the  Court  ordered  that  the  grant  should  be  executed 
by  one  of  the  Masters  (Ex  p.  Guerin,  4  Ir.  L.  T.  562, 
foUowed.y 

*  The  petitioning-creditor  has  appealed. 


Application  for  an  order  directing  the  proper  officer 
to  execute  to  the  petitioner,  on  behalf  of  the  respondent, 
a  fee-farm  grant  of  a  house  and  23  acres  of  land 
attached  thereto,  situated  in  Baltinglass,  in  the  county 
of  Wicklow.  By  indenture  of  the  7th  of  August,  1779, 
the  premises  were  devised  by  Edward  Stratford,  Earl 
of  Aldborough,  to  William  Johnson,  senior,  for  three 
lives,  the  lease  containing  a  covenant  for  perpetual 
renewal.  This  lease  was  from  time  to  time  renewed, 
and  William  Johnson,  senior,  having  devised  the 
premises  to  his  son  William  Johnson,  junior,  the 
latter,  on  the  22nd  October,  1862,  sold  his  interest  to 
the  Right  Hon.  John  Edward  Walsh,  who,  having 
died  intestate  on  the  20th  October,  18^9,  the  petitioner, 
the  Rev.  Robert  Walsh,  became  entitled  as  his  heir-at- 
law.  In  November,  1869,  the  petitioner  wrote  to  the 
owner  of  the  reversion,  Benjamin,  Earl  of  Aldborough, 
for  a  fee-farm  grant  of  the  premises,  and  after  a 
considerable  correspondence,  a  petition  was  presented 
on  the  24th  of  November,  1871.  This  petition  having 
been  directed  to  stand  over  until  a  bill  should  be  filed 
to  establish  the  petitioner's  right  to  the  grant  sought, 
such  bill  was  accordin^y  filed  on  the  1st  May,  1872, 
and  after  a  number  of  proceedings  in  the  cause, 
unimportant  so  far  as  the  present  case  is  concerned,  a 
decree  was  at  length  made  in  the  petitioner's  favour  on 
the  18th  April,  1873,  and  an  order  was  made  on  the 
petition  on  the  9tli  June,  1873.  This  order  omitting  to 
name  a  time  within  which  the  acts  therein  directed 
should  be  performed,  a  supplemental  order  was,  on  the 
18th  November,  1873,  obtained,  that  the  respondent 
should  execute  such  grant  on  or  before  the  Ist  January, 
1874,  and  also  directing  that  the  petitioner  should  be  at 
liberty  to  set-ofi  as  against  the  costs  of  the  bill  and 
petition  due  to  him,  the  amount  of  renewal  and 
septennial  fines,  &c.,  due  to  the  respondent.  The 
respondent  resided  alto^ther  abroad,  and  he  having 
failed  to  comply  with  this  order, 

Afr.  John  Edward  Walsh  now  appeared  to  support 
the  application.  An  order  has  D«en  made,  in  a 
similar  case,  directing  the  senior  Master  of  the  Court 
to  execute  the  grant  (Ex  p.  Guerin,  4  Ir.  L.  T.  562 ; 
Ir.  R.  4  Eq.  467).  The  Masters  were  the  persons 
empowered  oy  the  23rd  section  of  the  Renewable 
Leasehold  Conversion  Act  to  execute  the  grant,  in 
certain  cases  in  the  section  mentioned.  However, 
although  the  right  to  have  the  grant  executed  by  some 
one  is  clear,  it  seems  very  doubtful  whether  the  Masters 
have  power  now  to  do  so.  By  the  27th  section  of  the 
Chancery  (Ireland)  Act,  1667,  the  office  of  Master  was 
abolished,  and  the  39th  section  directs  that  no  further 
references  are  to  be  made  to  them  except  in  cases 
pending  at  the  time  of  the  passing  of  the  Act,  or  in 
cases  m  some  manner  connected  therewith.  These 
sections  are  sufficient  to  repeal  the  23rd  section  of  the 
Renewable  Leasehold  Conversion  Act:  Dwarris  on 
Stat.  530.  The  Master  of  the  Rolls  and  the  Vice- 
Chancellor,  respectively,  seem  to  be  now  the  proper 
persons  to  execute  such  grants,  as  appear  from  section 
143,  or  they  may  direct  their  Chief  Clerks  to  do  so  by 
section  137. 

The  Vicx-CHAircELLOB  stated  that,  in  his  opinion,  he  was 
the  proper  person  to  execute  the  grant,  but  that  he  felt 
bound  by  the  decision  of  the  Master  of  the  Bolls  ia  Ex  p 
Ouerin;  and,  accordingly,  made  an  order  that  the  grant* 
abonld  be  executed  by  one  of  the  Masters. 

Solicitors,  Keane  ir  Tweedy. 
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COURT  OF  QUEEN'S  BENCH. 

Reported  by  S.  N.  Elbington,  Esq.,  Bairister-at-law. 

(Before  Whiteside,  C.J. ;  O'Brien,  Fitzgbbau),  and 

Babbt,  JJ.) 

Thb  Queen  v.  Unkleb. 

Nov.  5,  6,  1873.-14  ^  15  Fid.,  c  93—35  ir  36  Via., 
c  33,  «.  ^.—Summary  juradktion — Dismiss  inithout  pre- 
judice  Violation  o/secreq/  of  Ballot — Emdence. 

A  person  accused  under  the  Ballot  Act,  1872,  section  4, 
of  violating  the  secrecy  of  the  Ballot,  may  be  convicted 
upon  his  oum  admission,  if  satisfactorily  proved. 

The  21«t  section  of  the  Petty  Sessions  Act,  1851,  is 
prospective,  and  applies  to  the  offences  created  by  setiion  4 
of  the  Ballot  Act,  1872. 

Whiteside,  CJ.,  diss. 

Case  stated  by  the  justices  of  the  borough  of  Cork, 
under  20  &  SI  Vict,  c.  43,  for  the  opinion  of  the  Court 
upon  a  conviction  under  the  Ballot  Act,  1872,  s.  4. 

The  proceeding,  the  subject  of  this  statement,  came 
before  the  justices  at  petty  sessions,  on  the  10th  April, 
1873  upon  a  summons  (at  the  prosecution  of  the 
Attorney-General)  to  H.  Unkles,  Esq.,  J.P.,  dated 
March  25,  1873: — "  That  after  the  passing  of  the  Ballot 
Act,  1872,  an  election  was,  according  to  law,  held  at 
and  in  the  borough  of  Cork,  to  return  one  member  to 
serve  in  Parliament  for  the  said  borough,  in  the  place 
of  John  Francis  Ma^^uire,  deceased,  and  that  Joseph  Philip 
Ronayoe,  and  Jas.  Edwin  Pim,  respectively  were  the  only 
candidates  respectively  nominated  at  the  same  election, 
which  was  a  contested  election,  to  serve  in  Parliament 
as  such  member  as  aforesaid,  and  that  during  the 
taking  of  the  poll  for  the  said  election,  on  the  5th  day  of 
December,  1 872,  you,  the  said  Henry  Unkles,  were  in 
attendance  as  ^ent  for  Mr.  James  Edwin  Pim,  at  and 
in  a  certain  polUng  station  in  that  behalf  provided,  ac- 
cording to  law,  and  for  the  said  borough,  and  known  as 
No.  1  polling  station,  N.E.  ward,  and  that  you,  the  said 
H.  Unkles,  on  the  day  appointed,  and  in  the  said  borough 
unlawfully  and  contrary  to  the  statute,  communicated  to 
one  Patrick  O'Connell,  solicitor,  certain  informatinn 
obtained  by  you  as  such  agent,  in  the  said  polling 
station,  as  to  the  candidate  for  whom  one  Michael  Delea, 
Knocknahorean,  had  voted,  at  the  said  elections  and  in 
the  said  polhng  station,  to  wit  that  the  said  M  icfaael 
Deles  had  vot»l  at  the  said  election,  and  in  the  said 
polling  station,  for  the  said  Joseph  l^hilip  Ronayne,  the 
said  Michael  Delea  being  then  unable  to  read,  and  hav- 
ing at  and  in  the  said  polling  station  made,  as  by 
law  required,  a  declaration  in  the  said  Act  referred  to 
as  the  declaration  of  inability  to  read,  and  then  and 
there  being  entitled  to  vote,  and  having  on  the  day 
aforesaid,  and  before  the  said  information  was  communi- 
cated by  you,  the  said  Henry  Unkles,  to  the  said  Patrick 
O'Connell,  lawfully  voted  at  the  said  election,  and  in  the 
said  polling  station,  for  one  of  the  candidates.  This  is 
to  command  you  to  appear,"  &c. 

Evidence  for  the  prosecution  was  given  as  to  the 
Speaker's  warrant  and  writ  to  hold  the  election ;  of  the 
return;  the  nomination  of  Pim  and  Ronayne  as  candi- 
dates ;  the  holding  of  the  election  ;  the  appointment  of 
presiding  officers ;  the  declaration  of  secrecy  made  by  the 
defendant,  as  personation  agent  for  Pim,  at  one  of  the 
poUine  stations ;  the  declaration  made  by  the  voter  Delea 
as  to  his  inability  to  read  ;  and  the  register  and  list  of 
voters  for  the  polling  station  in  question. 

Mr.  N.  Webb  Ware  deposed  that  he  was  the  pre- 
siding officer  at  the  last  election.  He  remembered  a  man 
coming  to  vote,  on  the  day  of  the  election,  as  Michael 


Delea  ;  he  said  he  was  unable  to  read,  and  he  (witness) 
then  read  for  him  the  declaration  of  inability,  to  which 
Delea  put  his  mark.  Mr.  Unkles,  who  was  acting  as 
agent  for  Mr.  Pim,  was  present  Mr.  Unkles  saw 
Delea  put  his  mark  to  the  voting  paper.  Mr.  Unkles 
saw  the  voting  paper;  he  believed  that  he  saw  the 
mark,  and  heard  him  (witness)  ask  for  whom  he 
intended  to  vote?  Before  Delea  came  to  vote,  he 
(witness)  told  Mr.  Unkles  that  Mr.  Patrick  O'Connell 
was  one  of  the  agents  of  Mr.  Ronayne. 

Michael  Delea  deposed  that  he  polled  at  the  election. 
A  gentleman  asked  him  could  be  read  or  write.  He 
(witness)  put  his  mark  to  a  paper  in  a  box.  He  put 
his  hand  to  the  pen,  the  pen  on  the  paper,  and  made 
his  cross.  He  turned  out,  and  the  gentleman  kept  the 
paper. 

Mr.  Patrick  O'Connell,  solicitor,  deposed  that  he 
acted  at  the  election  as  the  friend  of  Mr.  Ronayne. 
Saw  the  voter,  Michael  Delea,  there.  Took  him  to  the 
polling  place.  Took  him  to  Mr.  Ware's  table.  Mr. 
Unkles  was  there  at  the  time.  Delea  went  to  the 
polling  box.  Unkles,  Ware,  and  Forrest  (agent  for 
Ronayne)  went  to  the  box  to  vote.  Walked  towards 
the  door,  and  was  two  or  three  yards  vvay  when 
Delea  went  in  to  vote.  Unkles  followed  him  out,  put 
his  hand  on  his  (witness's)  shoulder,  and  said,  "  What 
made  you  bring  that  man  (or  that  fellow)  back  ?"  He 
said,  "  Why  ?"  Unkles  replied,  "  He  voted  against  us." 
Witness  said,  "  Against  whom  ?"  He  said,  "  Against 
Pim."  Mr.  Daniel  O'Sullivan  was  standing  within 
about  •  yard  of  him.  In  about  an  hour  afterwards,  in 
the  room,  he  met  Mr.  Unkles.  He  (witness)  was 
speaking  to  Mr.  O'Sullivan.  Spoke  to  Mr.  Unkles, 
and  said,  "  It  was  a  foolish  thing  of  vou  to  tell  me  how 
that  man  voted,  or  to  tell  me  whom  the  man  voted  for." 
Told  him  that  he  was  an  agent,  and  made  a  declaration, 
and  he  ought  not  to  tell  him  how  the  man  voted.  He 
replied  that  he  did  not  say  for  whom  the  man  voted ; 
he  merely  said,  "  He  voted  against  us."  Witness  said, 
"  You  told  me  he  voted  against  Pim."  On  cross- 
examination,  witness  said  that  when  he  asked  Mr. 
Unkles,  "  Whom  do  you  mean  by  us?"  he  had  not  any 
intention  of  getting  information  from  him.  He  did 
not  know  whether  he  meant  to  get  an  answer  from  him 
or  not     He  obtained  information  from  Mr.  Unkles. 

Joseph  Forrest,  who  was  the  agent  of  Mr.  Ronayne, 
said  he  saw  Delea  put  his  mark  on  the  paper  in  the 
presence  of  himself  and  Mr.  Unkles,  and  saw  Mr.  Ware 
told  it  up. 

Mr.  Daniel  O'Sullivan  deposed  that  he  heard  Mr. 
Unkles  aud  Mr.  O'Connell  talking  together.  Mr. 
Unkles  was  coming  into  the  booth.  TAi.  O'Connell 
accosted  him,  and  said,  "  'Twas  very  wrong  to  divulge 
the  way  that  man  voted,"  or  words  to  that  effect 
Mr.  O'Connell  charged  him  with  saying,  "  He  voted 
against  Pim."  "No,"  said  Unkles—"!  said,  'Voted 
against  us.' " 

No  evidence  was  given  on  behalf  of  the  defendant. 

The  following  is  the  sentence  pronounced  by  the 
magistrates: — "_We  have  weighed  and  considered  the 
evidence  given  in  this  cjse,  and  everything  urged  on 
behalf  of  the  defendant  We  find  that  the  holding  of 
the  recent  election,  the  appointment  of  the  defendant, 
Mr.  Unkles,  as  agent  for  Mr.  Pim,  one  of  the  candi- 
dates, and  the  oiher  preliminary  matters,  have,  in  our 
judgment,  been  satisfactorily  established;  subject,  of 
course,  to  the  objections  made  by  defendant's  counsel 
On  the  evidence  of  Mr.  O'Connell  the  whole  case  turns, 
and  this  evidence  receives  a  slight  confirmation  from 
that  given  by  Mr.   Daniel  O'Sullivan.     We  cannot 
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discredit  this  testimony,  and  we  have  come  to  the  oon- 
clusion  that  such  a  communication  as  that  made  was  a 
coDtravention  oithe  4th  section  of  the  Ballot  Act,  1872. 
We  allow,  and  are  free  to  record,  that  the  conversation 
between  Mr  Unkles  and  Mr.  O'Connell  was,  according 
to  the  evidence,  intended  by  the  defendant  to  be  confi- 
dential ;  that  the  remark  made  was  made  inadvertently ; 
and  that  the  provisions  of  the  Ballot  Act  had,  in  the 
hurry  and  confusion,  escaped  at  the  time  from  the 
defendant's  memory.  We  readily  allow  and  admit  that 
the  defendant  had  not  been  actuated  by  any  criminal 
intent  or  malicious  motive.  All  these  circumstances 
we  have  taken  into  our  consideration  when  measuring 
punishment.  We  consider  that  a  lenient  sentence,  not 
altogether  a  nominal  one,  will  amply  vindicate  the  law 
and  satisfy  the  ends  of  justice  We,  therefore,  order 
and  direct  that  the  defendant,  Henry  Unkles,  be  im- 
prisoned in  the  gaol  of  the  borough  of  Cork  for  one 
week." 

It  further  appeared,  by  the  case  stated,  although  not 
by  any  evidence  given  at  the  hearing  below,  that  the 
defendant  had  previously  been  summoned  for  the  same 
offence  before  another  bench  of  magistrates,  the  com- 
plainant being  J.  P.  Ronayne,  liLP.  He  had  appeared 
on  both  occasions,  December  10th  and  SIst,  1872,  but 
on  the  latter  occasion  the  complainant  did  not  appear ; 
and,  in  each  instance,  the  order  made  was,  "  dismissed 
without  prejudice." 

The  bolKitor-GeneraL,  Late  (with  him  MoUoy),  in 
support  of  the  cmtviction.  The  course  of  procedure 
prescribed  by  the  Petty  Sessious  Act,  14  3c' 15  Vic., 
c.  93,  8.  21,  is  either  to  dismiss  the  case  upon  the 
merits,  or  dismiss  it  without  prejudice  to  its  being 
brought  forward  again.  The  magistrates  had  a  general 
power  under  that  Act,  and  the  circumstance  that  such 
a  power  was  not  incorporated  in  the  Ballot  Act,  would 
not  deprive  them  of  their  jurisdiction  under  the  Petty 
Sessions  Act.  But  that  power  should  be  held  to  be 
incorporated  in  the  Ballot  Act  by  implication.  _  A 
previous  dismissal  of  a  case,  "  without  prejudice,"  is  no 
bar  to  a  future  proceeding  in  the  same  case.  It  was 
not  necessary  to  show  that  the  voting  P^ver  had  been 
put  into  the  balloting  box.  Even  if  the  presiding 
officer  had  put  the  voting  paper  in  his  pocket,  the  voter 
had  duly  voted. 

G.  Htzffibbon,  Q.C.  {Ronan  with  him),  on  behalf  of 
the  appellant.  There  was  no  evidence  that  Messrs. 
Fim  and  Ronayne  had  been  nominated,  as  the  signa- 
tures affixed  to  the  alleged  nomination  were  not 
proved.  The  ballot  paper  not  having  been  produced, 
secondary  evidence  of  the  fact  of  voting  by  Delea 
could  not  be  admitted.  There  was  no  evidence  of 
the  fact  of  Delea  having  voted;  he  could  not  have 
voted  unless  the  ballot  paper  had  been  put  into  the 
ballot  box,  and  no  one  proved  that  the  ballot  paper 
ever  reached  the  ballot  box.  Mr.  O'Connell,  on  nis 
own  evidence,  had  committed  an  offence  under  the 
Act,  by  asking  Mr.  Unkles  "  whom  he  meant  by  us  ?" 
therefore,  being  particepi  crimmis.,  his  uncorroborated 
evidence,  as  an  mf  ormer,  was  not  sufficient  in  a  criminal 
case.  It  was  not  proved  that  the  statement  of  Mr. 
Unkles  to  Mr.  O'Connell  was  "  information  derived  by 
him  in  the  polling  place."  His  statement  alone 
would  not  be  sufficient  to  prove  the  corpus  delicti. 
There  was  no  deliberate  disclosure,  such  as  was 
necessary  to  constitute  an  offence,  but  a  mere 
inadveftent  statement  of  an  agent  on  one  side 
to  a  person  who  was  bringing  up  voters  on  the 
other,  and  who  was,  in  the  opinion  of  Mr.  Unkles, 
as  well  as  of  the  presiding  officer,  an  agent  for  Mr. 


Ronayne.  The  evidence  did  not  establish  that  Mr. 
Unkles  had  disclosed  the  name  of  the  candidate  for 
whom  Delea  had  voted.  The  magistrates  might  have 
adjourned  the  case,  but  could  not  re-heur  a  case  in 
which  there  had  been  a  previous  acquittal.  No  such 
power  as  dismissing  without  prejudice  and  re-hearing 
the  same  case  is  extended  to  the  magistrates,  and  the 
Petty  Sessions  Act  would  not  apply  to  the  Ballot  Act 
unless  it  wera  incorporated  in  it..     The  summons  was 

tantamount  to  an  indictment.     [Bakrt,  J But  could 

you  plead  autrefois  acquit,  in  respect  of  this  sentence — 
"  dismissed  without  prejudice  "?]  The  original  sum- 
mons had  been  finally  disposed  of,  and  could  not  be 
again  brought  forward.  The  contention  at  the  other 
side  should  amount  to  this — that  the  case  could  be 
again  and  again  brought  on.  [Whiteside,  C.  J. — Is 
there  any  evidence  to  wow  that  the  paper  was  actually 
put  into  the  box  ?]  There  is  not ;  but  if  the  Crown 
considered  it  to  be  material  to  prove  this,  they  should 
have  proved  it ;  not  having  done  so,  the  Court  should 
not  allow  them  now  to  remedy  the  defect.  The  Act 
creates  a  new  and  very  penal  offence,  and  the  punish- 
ment imposed — imprisonment — was  greater  than  any 
fine,  especially  to  a  gentleman  of  the  age  of  Mr. 
Unkles.  It  was  necessary  to  prove  that  the  state- 
ment, attributed  to  the  defendant  as  having  been 
made  outside  the  voting  place,  referred  to  what  had 
occurred  inside  the  place.  Communicating  information 
about  what  had  occurred  in  the  polling  station  consti- 
tuted the  offence,  and  it  did  not  appear  that  the  defen- 
dant had  made  any  such  communication  to  the  witness. 

Judgment  reserved. 

Babbt,  J. — I  am  of  opinion  that  the  oonviotion  should 
be  maintiUned.  I  have  entrrtained  considerable  doubts  on 
ona  of  the  points  argued  before  us — namely,  whether, 
assuming  that  the  "dimniss  without  prejudice"  of  the 
previous  SDmiDODS  must  he  r^arded  as  an  adjudication 
properly  so-oUled,  it  is  not  a  bar  to  b  subsequent  proceed- 
mg  for  the  same  offenoe.  On  this  point  the  contention  of 
the  cuunael  for  Mr.  Unkles  was,  that  the  Slat  seotion  of  the 
Petty  SesKions  Act  of  1851  does  not  apply  to  cases  of  sum- 
mary jurisdiction  under  statutes  passed  subaequentiy  to  that 
Act,  and  not  expressly  incorporating  its  provisions;  and  it 
was  conceded  tlut,  if  the  Petty  SeacioiiB  Act  was  prospeo- 
tive,  this  objection  to  the  oonviotion  should  faiL  I  have, 
however,  arrived  at  the  conclusion  that  the  provision  of  the 
Petty  Sessioiu  Act  is  prospective,  wid,  without  ezpress  in' 
corporation,  applies  to  an  offenoe  created  by  a  subsequent 
statute.  The  reasons  which  have  led  my  mind,  upon  tiiat 
and  other  points  involved,  to  the  oondusioD  that  the  oon- 
viotion should  be  affirmed,  will  fully  appear  in  the  judgment 
of  my  brother  Fit^erald,  and  I  do  not  therefore  deem  it 
expedient  or  reasonable  to  oooupy  time  in  a  mere  attempt 
to  anticipate  what  will  be  stated  by  him  so  much  more 
olearly,  and  with  so  much  greater  authority. 

FiTzoBRALD,  J.— I  ooncur  in  the  judgment  expressed  by 
my  brother  Barry,  and  which  will  be,  I  believe,  the  judg- 
ment of  the  majority  of  the  Court.  The  evidenoe  in  the 
special  case  disoloeea  that  a  voter  went  into  the  polling 
station,  put  his  mark  to  the  votiiw  paper,  and  afterwards 
Mr.  Unkles  came  to  where  Mr.  O'Connell,  the  agent  of  Mr. 
Ronayne^  was  stalling  at  the  door,  and  used  the  words  that 
the  voter  luid  voted  against  them.  Mr.  O'Connell  asked 
■gainst  whom  had  he  voted,  and  the  other  gentleman  replied, 
"  Againrt  Fim,"  and  Mr.  O'Connell  remarked  that  it  was  a 
ftwlish  thing  for  an  agent .  to  speak  in  that  way.  The 
magistmtes,  however,  in  their  ofaeervations  on  the  case,  held 
that  the  remade  was  made  by  Mr.  Unkles  madvertenUy, 
and  without  any  criminal  intent,  and  not  having  the  Ballot 
Act  in  his  mind  at  the  momenta  and  so  appeared  to  regard 
A  nominal  punishment  as  sufficient  for  the  offance.  Three 
objections  have  been  taken  to  the  conviction — first,  that 
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the  defendant  bad  been  acquitted  of  the  same  charge  npon 
two  pievious  oeoasioiu ;  leoood,  that  the  evidence  did  not 
ertabliih  that  any  crime  had  beoi  committed,  a«  it  was  not 
proved  that  Delea  had,  in  fact,  voted,  and  inasmuch  aa  the 
statement  made  by  the  defendant  conld  nut  be  relied  on  to 
eatablish  the  crime ;  third,  that  the  statement  by  Mr. 
Unkles  was  one  made  inadvertently,  and  that  there  wiie  not 
any  deliberate  discloeore  of  the  way  in  which  the  elector 
had  voted,  so  as  to  constitute  an  offence  under  the  Ballot 
Act.  The  proceedings  under  the  statute  were  by  a  sum- 
mary proceeding  before  two  magistrates ;  and  a  question 
ot  veiy  general  importance  arose  as  to  whether  the  13th 
and  14th  of  Victoria,  chap.  93,  was  one  under  which  such  a 
prosecution  could  be  instituted.  The  Ballot  Act  applied  to 
the  whole  of  the  United  Kingdom,  and  the  question  w^is, 
whether  the  statute  of  1861,  by  which  the  summary  pro- 
oedoie  uf  justices  was  regulated,  applied  to  a  statute  sub- 
sequently passed,  when  no  mention  was  made  in  the  later 
Act  of  the  eaiiier  Act.  It  was  relied  upon  as  against  the 
oonviotion  that,  when  referring  to  Scotland,  the  &Uot  Act 
provided  that  the  proceedings  should  be  before  the  sheriff ; 
but  that  was  because  he  acted  as  judge  in  oases  which,  in 
Ireland  and  Elngland,  would  be  determined  by  the  justices. 
If  the  13th  and  14th  Victoria  does  not  apply,  the  result 
will  be  that  the  magistrates  might  get  rid  of  publicity,  and 
prevent  all  publicity,  which,  I  think,  would  be  one  of  the 
grvatest  evils.  The  conclusion  at  which  I  have  arrived  on 
this  point  is  that  in  summary  pro'seedings  before  justices, 
under  the  4th  section  of  the  Ballot  Act,  the  provisions  of 
the  Act  of  1851  are  applicable,  and  that  the  justices  bad 
authority  to  diimiw  the  earlier  summons  "  without  preju- 
dice," according  to  s.  21  of  that  Act.  It  is  not  neoessary 
for  me,  having  come  to  that  conclusion,  to  consider 
whether,  if  the  justices  had  no  lawful  authority  to  dismiss 
without  prejudice,  their  unlawful  act  should  be  considered 
as  equivalent  to  an  acquittal,  or  as  acting  as  a  bar  to  a 
future  proceeding.  As  to  the  seound  point,  it  is  clear  law 
that  an  accused  piuty  may  be  convicted,  even  in  capital 
cases,  on  his  own  statement,  if  it  be  latisfitctorily  proved. 
In  Stone's  case.  Dyer  214,  the  accused  had  confessed  the 
murder ;  the  body  was  found,  but  there  was  no  other  evi- 
dence of  the  murder.  A  man  may  be  convicted  on  his  own 
confession  without  any  corroboration  (PiAa'i  case,  1  L.  Cr. 
Cas.,  811,  n.)  We  were  pressed  by  an  argument  that, 
where  the  obaige  is  murder  the  prisoner  could  not  be  oon- 
victed  upon  confession  unless  the  body  was  found.  Lord 
Hales  states  the  rule  as  follows: — "I  would  never  convict 
any  person  of  murder  or  mantdaugbter  unless  the  &ct  were 
proved  to  be  done,  or  at  leatt  the  body  found  dead."  This 
rule,  which  is  one  rather  of  judicial  practice  than  part  of 
the  law  of  evidence,  seems  to  have  had  it-  origin  in  cases 
where  the  charge  of  murder  depended  on  the  fact  of  the 
disappearance  of  the  party  alleged  to  have  been  murdered, 
such  as  that  mentioned  in  1  Lrach,  264,  n.  But  it  is  to  be 
observed,  that  here  the  corpus  delicti  is  proved  independently 
of  the  confession.  There  is  proof  that  the  election  was  held ; 
that  Delea  was  a  voter,  and  that  he  voted ;  and  that  the 
defendant  communicated  to  Mr.  O'Connell  that  Delea  had 
Toted  for  Mr.  Bonayne.  It  has  been  said  that  the  ballot 
paper  was  not  produced.  It  could  not  be  produced,  except 
under  the  40th  rule  of  the  Ballot  Act  There  was  evidence 
of  Delea  having  voted,  but  n»t  evidence  as  to  the  person 
for  whom  he  voted.  There  was  suflScient  proof  of  his 
having  voted  in  the  statement  of  the  defendant,  which  he 
did  not  controvert  I,  therefore,  think  that  the  objection  as 
to  the  absence  of  proof  and  the  insufficiency  of  evidence 
entirely  fails.  It  has  been  aligned  that  the  Ballot  Act  is 
highly  p«nal,  and  that  we  should  construe  it  strictly.  It  is 
a  new  Act,  providing  a  new  procedure.  With  its  policy  we 
have  no  concern.  ITie  vital  principle  of  the  Act  is  secrecy, 
to  maintain  which  a  form  of  prosecution  has  been  attached 
by  the  Legislature.  The  case  before  us  is  one  in  which  the 
whole  public  has  an  interest,  and  it  in  our  duty  to  give 
I  ffect  to  the  Act.  By  that  Act  each  agent  in  atteudutee 
at  a  polling  station  is  required  to  observe  the  strictest 
secrecy.  The  defendant,  as  one  of  such  agents,  made  a 
statutable  deelaration  to  maintain  secrecy.    The  question 


is  whether  the  evidence  shows  that  the  defendant  violated 
that  duty.  I  have  come  to  the  oonolosion  that  he  has  done 
so  ;  but,  considering  his  age,  I  would  wish  him  to  be  spared 
from  ondergoing  the  sentence  imposed  npon  him. 

O'Bsnir,  J. — It  is  unneeessAiy  for  me  to  do  more  than  to 
say  that  I  concur  in  the  judgment  pronounced  by  my 
brother  Fitzgerald,  and  in  the  reasons  npon  which  it  is 
founded.  The  question  is  of  much  importance,  not  merely 
from  the  circumstances  of  the  case  before  us,  but  from  the 
three  great  considerations  that  have  been  involved  in  it. 
First,  as  to  the  incorporation  of  seistion  21  of  the  Petty 
Sessions  Aet  into  the  Ballot  Act,  it  is  enough  to  say  that  it 
would  be  productive  of  the  greatest  inconvenience  and  con- 
fusion in  the  administration  of  justice,  if  this  were  held  as 
only  applicable  to  offences  created  by  Acts  of  Farliament 
which  by  express  words  incorporate  that  section.  As  to 
the  allegation  that  the  offence  has  been  proved  only  by  the 
admission  of  the  party  who  has  been  charged,  the  corpus 
delicti  is  the  offence  of  telling  the  party  what  had  taken 
place  inrnds  the  voting  place,  and  I  concur  in  the  conclu- 
sions at  which  my  brother  Fitzgerald  has  arrived.  Aa 
to  the  third  objection,  namely — that  the  information  to  be 
given  must  be  information  as  to  how  the  person  actually 
voted,  I  do  not  think  that  the  construction  insisted  npon  on 
behalf  of  the  defendant  can.  be  put  upon  the  Ballot  Act. 
The  object  of  the  Legislature  was  to  secure  secrecy  ;  the 
provision  of  the  Act  of  Farliament  renders  it  penal  for  a 
party  to  give  any  information  as  to  the  manner  in  which  a 
person  has  voted,  and  it  would  be  only  frittering  away  the 
provisions  of  the  statute  to  hold  that  information  so  given 
must  be  true  in  point  of  fact,  and  it  would  be  waste  of  time 
in  me  to  do  more  than  to  say  I  concur  in  the  judgment  of 
my  brother  Fitigerald,  and  that  I  also  concur  in  the  obser- 
vations made  by  him,  that  the  age  of  the  defendant  shoold 
be  taken  into  consideration  by  the  Crown  in  determining 
whether  the  sentence  that  has  been  pronounced  shoold  bs 
carried  into  effect. 

Whitmidb,  C.J. — I  am  of  opinion  that  the  oonvictioa 
is  unmaintainable  and  should  be  quaxhed.  The  magistrates 
at  petty  sessions,  for  the  borough  of  Cork,  were  called  on  to 
submit  a  case  after  summary  conviction,  for  violation  of  the 
4th  section  of  the  35th  &  36th  Vict.,  c.  88,  the  Ballot  Act 
of  1872.  The  question  was  whether,  upen  the  case  stated, 
the  conviction  should  be  quashed.  [His  Lordship  read 
section  4.]  It  is  upon  the  latter  words  of  this  section  the 
conviction  has  been  had  in  the  present  case.  The  penalty 
affixed  to  the  commission  of  the  offence  is  contained  ip  the 
latter  part  of  the  same  section,  and  in  the  words  following : — 
"  Every  person  who  acts  in  contravention  of  the  provisiona 
of  this  section  shall  be  liable,  on  summary  conviction  be- 
fore two  jostices  of  the  peace,  to  imprisonment  for  any  term 
not  exceeding  six  months,  with  or  without  hard  labour." 
The  first  question  is,  by  what  particular  procedure  the 
offence  is  to  be  prosecuted.  The  Ballot  Act  applies  to  Kng- 
land,  Ireland,  and  Scotland,  genei«lly.  As  to  Scotland,  we 
find  in  the  second  clause  of  the  16^  section,  the  mode  of 
procedure  distinctiy  proscribed.  The  reference  to  the  Som- 
maiy  Procedure  Act  for  Scotland,  of  1864,  is  clear.  No 
such  clause  in  reference  t<>  our  petty  sessions  is  framed  for 
Ireland.  As  to  Kngland,  the  special  Act  giving  no  procedure 
by  express  enactment  or  by  particular  reference,  the  prose- 
cution will  be  conducted  as  usual  in  cases  before  magistrate:!, 
but  modified  as  may  be  necessary  in  accordance  with  the 
express  provisions  of  the  Btkllot  Act  I  understand  that 
to  be  l:^  summons,  hearing,  adjournment  if  neoessary, 
final  hearing,  followed  by  conviction  or  acquittal.  The 
Scotch  Act,  the  27  &  28  Vic.  a  68,  for  regulating 
summary  procedure,  is  sensibly  framed,  provides  simple 
forms  and  procedure,  and  enables  the  justices  to  hear 
the  oases  on  summons,  to  adjourn  if  required,  to  convict  or 
dismiss.  Uliere  is  no  provision  enabling  them  to  "  dismiss 
without  prejudice."  Such  a  proceeding  is  not  known  either 
in  ISuglaud  or  ScoUand.  In  the  11  ft  12  Vic,  a  43,  a.  1^ 
power  has  been  conferred  on  the  justices  to  adjourn  a  case  at 
their  discretion.    And  by  s.  17  it  is  enacted.     [His  Lord- 


Digitized  by 


Google 


1874.  J 


THE  IRISH  LAW  TIMES  REPORTS. 


41 


Q.B.] 


Ths  Queen  v.  Unkles. 


[Q.B. 


ship  read  the  section.]  It  is  to  be  observed  that,  although 
there  is  no  difficalty  iii  dnwiog  up  a  dismiss  or  a  conviction 
under  the  Ballot  Act,  and  although  the  section  might  be  useful 
to  apply  to  all  subsequent  Acts,  yet,  so  far  as  express  terms, 
it  applies  only  to  statute*  bitbeito  passed,  there  is  no  direct 
eoaotment  applying  these  forms  to  all  statutes  subsequently 
passed,  and  the  jvustices  would  not  be  bound  in  JSngland  to 
follow  literally  the  forms  here  given.  Upon  examination  of 
the  forma  in  the  sehedule  to  the  11  ft  12  Vic,  c.  48,  I  find 
none  such  as  "  dismiss  without  prejudice."  Where  the 
special  Act  gives  the  forms  of  procedure,  the  justices  might 
frame  their  forms  and  orders  according  to  the  effect  of  any 
of  the  forms  applicable  thereto— they  might  use  these  forms 
without  being  obliged  blindly  to  apply  to  one  oase  what  was 
properly  only  applicable  to  another.  It  is  taken  for  granted 
that  when,  in  England  or  Scotland,  a  case  has  been  brought 
regularly  to  a  hearing  before  the  appointed  j  adiciiil  tribunal, 
and  that  no  application  is  made  for  an  adjournment,  the 
case  shall  be  heard  and  concladed  either  by  a  conviction  or 
acquittal.  There  is  nothing  in  oar  Petty  Sessions  Act  ap- 
plying all  its  powers  to  all  offences  subsequently  arising ; 
above  aU,  such  a  provision  is  not  made  as  one  enabling  a 
ditmai  imthout  prgutUce,  when  no  case  is  made  for  it  on  the 
facts  ;  and  I  think  to  drop  into  the  habit  of  giving  such  a  dis- 
miss is  a  bad  practice,  and  might  lead  to  many  evils  ;  and  I 
tbinic  that  when  the  parties,  with  their  respective  counsel, 
attorneys,  and  witnesses,  are  in  attendance,  the  caase  shoald 
be  beard  and  decided  either  by  a  conviction  or  acquittal. 
No  greater  mischief  can  exist  in  the  local  courts  than  pro- 
tracted or  reiterated  petty  suits — there,  even  more  than  in 
the  superior  courts,  the  roaxim  applies,  Expedit  reipubUae 
tit  *U  finit  litium  ;  and  I  am  of  opinion  that  in  such  case 
where  there  is  no  fatality,  no  keeping  back  of  witnesses,  or 
case  for  adjournment,  the  party  brought  to  trial  has  a  right 
to  a  judgment  of  acquittal  if  the  case  fails  against  him  at 
the  hearing. 

Many  statutea  have  been  passed  in  England  since  the 
11  ft  12  Vic,  0.  43,  impodog  penalties,  of  which  the  Marine 
Mutiny  Act,  12  Vic,  c,  12,  is  one,  which,  by  clause  86, 
directly  euaots  that  the  penalties  may  be  recovered  under 
the  provisions  of  the  11  ft  12  Vic.  o,  43,  in  England  and 
under  the  Petty  Sessions  Ireland  Act,  1851,  in  Ireland.  No 
such  reference  is  made  in  the  Ballot  Act  of  1872  ;  but  we  are 
asked  to  give,  by  implication,  to  the  magistrates  the  powers 
which,  in  the  cases  instanced,  were  thought  to  require  express 
words.  Looking  at  eeotions  20  and  21  of  the  14  ft  16  Vic, 
c.  93,  it  appears  that  the  justices,  when  the  parly  sum- 
moned does  not  appear,  and  nn  case  is  made,  may  either 
proceed  ex  parte  or  adjonm  ;  and  where  the  defendant  shall 
appear  under  the  summons,  if  the  complainant  shall  not 
appear  by  himself  or  his  agmit,  the  justices  may  do  either  of 
two  things — either  hear  and  disimsa  the  <»8e,  but  not 
"  without  prejudice,"  or  adjourn  the  hearing  to  a  future  day. 
By  section  21,  when  the  justices  hear  both  sides  and 
all  th«  evidence  has  been  given,  they  may  make  the  order 
authorized,  or  dismiss  the  compUunt,  either  upon  the 
merits,  or  without  prejudice  to  its  being  made  again. 
Comparing  p.  14  of  the  oase  with  the  language  of  section 
21  of  the  Petty  Sessions  Act,  what  have  we  t  It  is  a  case 
in  which  the  justices  heard  not  one  word  of  the  evidence 
adduced  for  anybody.  There  was  uo  hearing,  and  ueotion 
21  did  not -apply,  as  is  perfectly  clear;  tihen  the  case 
fails  under  sub-wxition  S  of  section  20,  by  which,  when 
the  complainant  does  not  appear,  the  justices  cannot 
dinmiss  without  prejudice,  but  may  adjourn,  which  they 
did  not  do.  Therefore,  the  judgment  must  be  considered 
as  one  of  absolute  dismissal,  and  conaequently  this  con- 
viction, which  subsequently  took  plnce  for  the  same 
offence,  is  bad,  and  should  be  quashed .  In  the  same  well- 
known  English  statute,  11  ft  12  Vic,  c.  43,  by  section  11 
the  time  limited  for  complaints  under  that  Act  is  six 
months  Irom  the  time  when  the  matter  of  the  complaint 
arose ;  and  the  case  >»  re  Edmundton,  17  Q.B.  73,  is  an 
authority  to  show  that  when'  justices  are  required  under 
Bailway  Acts  to  make  an  order  fur  payment  of  money,  being 
compensation  for  injury  tu  lands  under  £50,  and  the  pro- 
cedure being  aooording  to  the  1st  section  of  the  11  ft  12 


Vic. ,  c  43,  the  order  of  the  Court  below  was  held  to  be  bad, 
because  the  matter  in  dispute  arose  more  than  six  months 
before  the  order  of  the  justices.  The  limitation  was  held  to 
apply  retrospectively  as  well  as  prospectively  in  the  case  of 
the  Queen  v.  Leedi  and  Brac^ord  RaUvmy  Company,  18  Q.B. 
343.  By  the  Ballot  Aot,  1872,  no  time  is  limited  within 
which  complaints  of  its  violation  must  be  made.  The 
fourth  section  forbids  all  persons  to  oommunicate  infoima- 
tion  obtained  in  a  polling-station  at  "any  time."  The 
Utter  statute  must  be  complied  with,  bemuse  it  is  the 
special  statute  constituting  the  offence,  and,  moreover, 
the  later  Act.  It  does  not  seem  to  me  possible  to  intro- 
duce or  incorporate  in  the  Ballot  Act  the  limitation  as 
to  time  of  prosecution,  wisely  provided  for  trivial  offences 
under  the  Petty  Sessions  Act  I  do  not,  therefore,  think 
that,  without  express  words  of  reference,  the  power  of 
dismissing  vrithout  prejudice  is  necessarily  incorporated 
in  this  highly  penal  statute,  creating  a  new  offence  before 
unknown  to  the  criminal  law.  It  is  a  nuudm  of  our 
law,  especially  of  our  criminal  law,  Nemo  debet  vis  vexeri  pro 
eddem  caiud. 

Upon  reference  to  the  statement  of  this  case  by  the 
magistrates,  I  find  that  the  defendant's  counsel  contended 
that  the  defendant  bad  been  already  tried  and  acquitted  of 
the  same  offence.  The  magiBtiates  inform  the  court,  in 
reference  to  this  allegation,  that  "  what  appears  to  be  the 
same  offence,  came  before  another  bench  of  magistrates  in 
this  Petty  Sessions,  on  the  10th  of  December,  1872,  on 
which  occasion  the  order  was  dismissed  without  prejudice ; 
and  that  on  the  3rd  of  December,  1872,  the  same  case  came 
before  anotlier  bench  of  magistrates,  on  which  occasion  the 
order  made  was  'complainant  did  not  appear,  defendant 
appeared  in  person  and  by  his  ooousel,  complaint  dismissed 
without  prejudice.' "  It  is  added,  that  on  the  two  occasions 
referred  to,  the  comphunant  named  in  the  summons  was 
Joseph  Philip  Bonayne,  M.P.  It  then  appears  that  on 
this  third  prosecution,  at  the  suit  of  the  Attorney-General, 
the  case  was  heard  and  the  former  judgment  was  changed 
into  a  conviction  on  the  16th  of  April,  1873,  and  that  the 
objection  was  formally  made — that  the  defendant  had  been 
before  summoned  for  the  same  offence,  and  acquitted.  I 
aiu  alarmed  at  this  doctrine,  unheard  of  in  our  criminal 
law,  that  the  same,  and  a  novel  offence,  regularly  investi- 
gated and  disposed  of  by  a  legal  tribunal,  can  be  prosecuted 
again  and  again  ;  it  might  be^  by  a  score  of  different 
prosecutions,  under  a  system  of  what  I  can  only  describe  as 
legal  torture,  and  that  thus  at  last  a  conviction  can  be 
obtained,  and  upon  the  same  proof  presented  at  the  first 
hearing.  There  is  no  limit  of  time  fur  these  multiplied 
prosecutions  under  the  special  Act.  Evidence  may  be  des- 
troyed, witnesses  may  absent  themselves  or  be  tampered 
witii,  great  expense  incurred  by  the  accused  person  in 
providing  himself  with  oounsel  and  attorney;  and  these 
possible  mischiefs  are  all  to  be  incurred,  where  there  are  no 
words  in  the  special  Act  creating  the  oSbnces,  to  warrant 
this  strong  procedure  of  "dismissal  without  prejudice," 
being  adopted — ^where  there  are  no  words  of  reference,  so 
usual  and  essential  in  legislation,  when  it  is  meant  to 
incorporate  into  a  later  statute  the  provisions  of  a  former 
statute— And  while  we  are  forbidden  to  make  implications  to 
increase  the  severity  of  a  novel  and  highly  penal  enactment. 
Six  months  imprisonment  with  hard  labour  might  cause  the 
death  of  an  elderly  or  mfirm  person.  If  the  Legislature, 
in  its  wiitdom,  vouchsafed  to  confer  upon  two  justices, 
without  a  jury,  the  power  of  inflicting  fur  this  or  any  other 
offence  penal  servitude,  be  it  so,  but  I  will  not  add  to  it 
the  cruelty  of  the  absurdity  that  the  victim  of  such  a 
despotic  law  may  be  tried  and  the  case  dismissed  without 
prejudice  a^ain  and  again,  until  he  be  at  last  secured  and 
convicted,  tiuch  a  mode  of  introducing  implications  into 
highly  penal  statutes,  I  refuse  to  sanction.  There  is  another 
great  minchief  to  be  apprehended,  that  witnesses  might  be 
induced,  especially  in  cases  of  a  political  character,  to  vary 
or  add  to  their  f  urmer  evidence,  and,  although  no  such  thing 
has  happened  here,  '*  to  swear  up  to  the  mark  ;"  and  again, 
the  womt  evil,  that  magistrates  who  refused  to  convict 
may  be  succeeded  by  a  more  pliable  bench,  not  such  as  the 
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benab  wbose  judgment  is  before  me,  wbo  will,  and  on 
the  Bame  doubtful  proof  on  which  their  predecesaora 
have  declined  to  convict,  pronounce  a  conviction.  In 
the  case  of  Proctor  v.  Mammring,  3  B.  ft  Aid.  148, 
Abbot,  C.J.,  aaid : — "Thia  being  a  penal  clanse  in  tbia 
Act  of  Parliament,  must  not  be  extended  by  eonatructioD, 
and  though  there  may  be  caaea  auggeated,  falling  within  the 
miachief  intended  to  be  prevented  by  the  Lrginlature,  yet, 
if  they  have  not  naod  proper  words,  ao  aa  to  inclade  them 
within  the  prohibition,  it  ia  not  competent  for  the  pourt  to 
extend  the  Act  of  Parliament  to  them  by  conatruction." 
Thia  dictum  waa  followed  by  Lord  Abinger  in  Baiderion  v. 
Sherborne,  2  M.  ft  W.  239:— "The  principle  adopted  by 
Lord  Tenterden,  that  a  penal  law  ought  to  be  constmed 
atrictly,  ia  not  only  a  soaiul  one,  bat  the  only  one  conaiatent 
with  our  free  inatitutiona.  The  interpretation  of  atatotea 
faaa  alwaya,  in  modem  timea,  been  highly  favourable  to  the 
personal  liberty  of  the  lubject,  and  I  hope  will  alwaya 
remain  ao." 

The  main  question  argued  waa  that  the  eorpui  delicti 
charged  abonld  have  been  diatinctly  proved.  I  think  that, 
for  the  purpose  of  proving  the  offence  charged,  it  waa 
neeeaaary  to  prove,  aa  a  fiwt,  that  the  voter  had  voted  for 
the  candidate  for  whom  the  delendaut  aaid  ho  (the  voter) 
had  voted.  The  object  of  the  4th  clauae  of  the  Ballot  Act 
waa  to  prevent  agecta,  who  had  opportunitiea  of  acquiring 
information  aa  to  a  vote,  from  communicating  that  informa- 
tion to  any  peraon.  It  muat  be  true  information ;  the 
oUuae  doea  not  aay,  information  an  to  any  candidate,  bat 
"as  to  t%e  candidate  for  whom  the  voter  voted."  It  ia, 
therefore,  neeeaaary  to  prove  that  the  voter  actually  voted 
fiir  the  candidate  concerning  whom  the  information  ia  com- 
municated. If  the  information  was  not  true,  it  waa  not 
information  aa  to  the  candidate  for  whom  the  voter  voted, 
but  aa  to  a  different  candidate  for  whom  he  did  not  vote. 
It  ia,  therefore,  eaaential,  in  my  opinion,  to  prove  the  fact 
of  voting,  and  for  whom.  No  witneaatfS,  aa  a  matter  of  fact, 
prove  that  the  voter  actually  voted  at  all.  What  re- 
mains 1 — the  adiuiaaion  of  the  defendant ;  but  the  atatement 
of  the  defendant  ia  not  proof  of  this  aa  an  admiaeion.  It  ia 
the  very  offence  itaelf — if  true  it  ia  not  an  admiaiiion  of 
having  committed  any  offence.  It  ia  only  a  loose  atate- 
ment, which  may  or  may  not  be  true,  and  therefore  may  or 
may  not  be  an  offence  within  the  Act.  If  the  atatement  is, 
of  itaelf,  sufficient  proof  aa  an  admiaaion,  it  folio  wa  that 
sach  a  statement  will  always  be  aufficieot  to  procure  a  con- 
viction, although  no  offiince  may  have  been  committed, 
according  to  the  Act,  becauae  no  vote,  aa  malttr  of  fact, 
has  been  given.  Whether  an  admission  merely,  without 
any  other  proof  of  the  corpus  delicti,  would  be  auffident  to 
juetify  a  conviction  in  an  ordinary  indictment  for  felony  or 
misdemeanour,  haa  been  gravely  doubted  (1  Tay.  Kv.  774). 
All  the  cases,  I  believe,  on  this  point  will  be  found  in  the 
very  elaborate  note  in  Srd  Russell  on  Crimea,  4tb  ed.,  pp. 
865-7.  Taylor'a  book  was  founded  mainly  on  the  Ame- 
rican writer,  Greenleafa  book  ou  Evidence,  and  from  that 
work  Mr.  Greavea,  in  bis  note  on  Russell,  cites  thia  pas- 
sage:— "  In  each  of  the  English  cases  usually  cited  in  favour 
of  the  insufficiency  of  this  evidence,  there  waa  some  corro- 
borating oiroumatance.  Wheding'$  oaae,  1.  Leach  Cr.  Cas. 
849,  n.,  seems  to  be  an  exception,  bnt  it  ia  too  briefly 
reported  to  be  relied  on.  Jn  the  United  States  the  pri- 
aoner'a  confeasion,  when  the  corjmt  delicti  ia  not  otherwise 
proved,  has  been  held  insufficient  for  his  conviction ;  and 
thia  opinion  certainly  beat  accorda  with  the  humanity  of 
the  criminal  code,  and  with  the  great  degree  of  caution 
applied  ill  reviewing  and  weighing  the  evidence  of  confes- 
aions  in  other  caaea ;  and  it  aeems  countenanced  by 
approved  writers  on  thia  branch  ot  the  law."  Thia  paaaage 
ia  followed  by  a  lengthened  examination  of  the  Bngliah 
caaea  decided  apparently  on  the  naked  admissiona,  to  prove 
that  there  were  cortvborating  circumatancea  in  all  but  one 
case  ;  and  at  the  end  of  the  note  the  case  of  The  King  v.  Sdgar, 
before  Mr.  Justice  Pattiaon,  ia  cited — in  which  caae,  when  the 
doctrine  that  upon  the  prisoner's  admissions  alone  be  might  be 
convicted,  waa  put  forward,  that  accurate  and  learned  Judge 
said,  "Could  a  man  be  convicted  of  murder  on  his  confes- 


sion alone,  without  any  proof  of  the  peraon  being  killed  t 
I  doubt  whether  he  could."  Mr.  Best,  in  hia  .excelleot 
book,  pnta  it  that  a  party  might  be  convicted,  perhaps,  fay 
a  clear  and  unsuspected  confession,  as  before  a  magistrate, 
but  not  by  vague  and  hasty  expressions.  A  greater  autho- 
rity than  any  of  these — Lord  Uale — ^in  hia  Pleas  of  the 
Crown,  records  his  weighty  opinion  thus,  "  I  would  never 
convict  any  person  for  stealing  the  gooda  eujutdam  igneU, 
merely  Hecauae  be  would  not  give  an  acoonnt  bow  he  eame 
by  them,  nnlcaa  there  were  due  proof  made  that  a  felony 
waa  committed  of  theae  gooda"  (2  P.C.  290).  Again,  he 
writes — "I  would  never  convict  any  peraon  of  murder  or 
manalaughter,  unleaa  the  fact  were  proved  to  be  done^  or 
at  leaat  the  body  found  dead."  For  these  reaaona,  being  of 
opinion  that  the  corput  ddicU  waa  not  proved  in  thia  case, 
and  being  alao  of  opinion  that)  as  Mr.  Beat  expressed  it  in 
hia  excellent  book  on  evidence,  a  conviction  for  an  imagin- 
ary ofibnci)  ia  a  scandal  to  the  administration  of  justice^ 
my  jodgment  is  that  the  conviction  in  this  case  should  be 
quaked. 

Attorneys  for  the  defendant,  Babmgtcn  and  Son. 

Crown  Solicitor,  W.  Lane  Joynt. 


COURT  OF  COMMON  PLEAS. 

Reported  by  Cscii.  R.  Roche,  Esq.,  Barrister-at-Law 

(Before  Dowse,  B.,  in  Chamber.^ 

O'DOREL  V.    TiGBE   ABS    AmOTHEB. ShIBI.    V.    EhIIIS 

AND  AmOTHBB. 

Feb. 28,  1874 31  ^32  Ttc.,  c.  125,  »«c.  II,  ct  16— 

37  G.  R.,  1868 — Jurisdiction  of  Judge  on  the  rota,  not 
being  a  Judge  of  the  Common  Pleas. 

Motion  to  have  the  ease  raised  by  a  Parliamentary  Elec- 
tion Petition  stated  as  a  special  cage  refused — the  motion 
being  made  to  a  Judge  on  the  rota  as  Election  Judge  who 
vms  not  a  Judge  of  the  Court  of  Common  Pleas,  inttead 
of  being  made  to  the  Court  of  Common  Pleas,  or  to  a  Judge 
of  that  Court  on  the  rota  in  chamber. 

Applications,  on  behalf  of  the  petitioners  in  the  Mayo 
County  afid  Athlone  County  Election  Petitions  respec- 
tively, to  have  special  cases  stated  pursuant  to  the 
provisions  of  31  &  32  Yic,  c.  125,  sec.  II,  d.  16, 
which  provides : — "  Where,  upon  the  application  ol 
any  party  to  a  petition  made  in  the  prescribed  manner 
to  the  Court,  it  appears  to  the  Court  that  the  caae 
raised  by  the  petition  can  be  conveniently  stated  as 
u  special  case,  the  Court  may  direct  the  same  to  be 
stated  accordingly,  and  any  such  special  case  shall, 
as  far  as  may  be,  be  heard  before  the  Court,  and  the 
decision  of  the  Court  shall  be  final,  and  the  Court 
shall  ceDaiy  to  the  speaker  its  determination  in  refer- 
ence to  such  special  case."  The  same  point  arising  in 
both  applications,  they  were,  at  the  request  of  the 
Court,  argued  together  bv  the  respective  counsel 

Armstrong,  Serjeatd,  fat  petitioners  in  the  Mayo 
case,  and  (with  him  Tkmid  Fitzgerald)  for  petitioners  in 
the  Athlone  case. — By  44th  U.  0.,  it  is  provided  that 
"  all  interlocutoiy  questions  and  matters,  except  as  to 
the  sufficiency  of  the  security,  shall  be  heard  and  dis- 
posed of  before  a  Judge,  who  shall  have  the  same 
control  over  the  proceedings  under  the  Parliamentary 
Elections  Act,  1868,  as  a  Judge  at  Chambers  in  the 
ordinary  proceedings  of  the  Superior  Courts,  and  such 
questions  and  matters  shall  be  heard  and  disposed  of 
by  one  of  the  Judges  upon  the  rota,  if  practicable,  and 
if  not,  then  by  any  Judge  at  Chambers."  By  S7th 
G.  O.,  it  is  provided  that  "  the  ap]>lication  to  state  a 
special  case  may  be  made  by.  rule  in  the  Court  of 
Common  Pleas  when  sitting,  or  by  a  summons  before  a 
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Judge  at  Chambers,  upon  hearing  the  parties."  Reading 
the  37th  and  44th  General  Orders  together,  the  inten- 
tion appears  to  have  been  to  meet  the  very  exigency 
that  has  arisen.  The  37th  6.  O.  may  be  said  to  refer 
to  such  a  Judge  as  is  pointed  out  by  44th  Rule,  that  is 

to  say,  a  Judge  of  the  rota.     [Dowse,  B The  rule  is 

constructed  in  a  rather  slipshod  manner ;  and  there  is 
no  precedent  to  go  by,  as  there  has  been  only  one 
similar  application  made  since  the  passing  of  the  Act, 
and  that  was  made  before  Keogh,  J.,  who  was  also  a 
judge  of  the  Common  Pleas.]  He  acted  in  his  capacity 
as  one  of  the  judges  on  the  rota.  The  Order  does  not 
say  that  the  appbcation  shall  be  made  to  "  the  Common 
Pleas,  or  to  any  Judge  thereof."  The  words  are  "  a 
Judge,"  which  must  mean  any  Judge ;  the  other  con- 
struction would  be  a  narrow  one.  If  all  the  Judges 
of  the  Court  of  Common  Fleas  were  out  of  town,  great 
delay  and  inconvenience  would  arise,  unless  it  were 
held  that  a  judge  of  another  court  on  the  rda  could 
entei'tain  the  application. 

Pwcell,  Q.C.,  with  him  Costello,  for  respondents  in 
the  Athlone  case. — This  application  can  only  be  made 
to  the  full  Court  of  Common  Pleas,  or  to  a  member  of 
that  Court.  The  Act  confers  this  power  upon  the 
"  Court."  By  sec.  2  that  word  is  defined  to  mean  the 
Court  of  Common  Pleas  at  Westminster  or  Dublin 
respectively.  It  is,  therefore,  plain  that,  unless  there 
is  some  alteration  caused  by  the  Rules  which  the 
Judges  are  authorized  to  make  by  sec.  25,  there  is  no 
jurisdiction,  except  in  the  Court  of  Common  Fleas. 
Rule  37  only  says  such  application  shall  be  made  to  the 
Court  of  Common  Pleas  when  sitting,  or  to  a  Judge  in 
Chambers ;  and  such  a  Judge  in  Chambers  must  mani- 
festly mean  a  Judge  of  the  same  Court. 

Sheridan,  for  respondents  in  the  Mayo  case. 

DoWBS,  B.— The  way  the  matter  standg  is  this  : — ^This 
application  is  made  to  me  under  sub-section  16  of  the 
11th  section  of  the  Parliamentary  Elections  Act,  1868.  The 
11th  section  of  tlwt  Act  deals  with  the  trial  of  election 
petitions,  and  the  16tli  clause  provides  that  if,  upon 
the  application  of  any  party,  it  appears  to  the  Court 
that  the  case  raised  can  be  conveniently  stated  as 
a  special  case,  the  Court  may  direct  it  to  be  stated, 
and  any  such  special  case  may  be  heard  by  the  Court, 
and  the  dedsion  of  the  Court  shall  be  final,  and  the 
Court  is  to  certify  its  determination  to  the  speaker  of 
the  House  of  Commons.  The  Judges  upon  the  rota  are 
to  hear  and  try  the  petition  ;  but  the  present  motion 
is  to  take  the  case  out  of  the  order  of  hearing  before 
a  Judge  in  the  country,  and  to  make  it,  as  it  were,  a 
question  for  demurrer,  as  oontradistingniBhed  from  a  case 
at  Nisi  Prins,  and  there  is  every  reason  why  that  appli- 
cation should  be  in  strictness  heard  and  decided  by  a  judge 
of  the  Court  of  Common  Pleas,  and  even  by  the  full  Court. 
I  have  no  jurisdiction  except  that  conferred  by  the  statute. 
The  Court  that  directs  the  case  to  be  stated  is  the  Court 
that  finally  decides  the  case  ;  and  on  referring  to  the  inter- 
pretation clause  of  the  Act,  the  word  "  Court "  is  defined 
to  mean  the  Court  of  Common  Pleas  at  Dublin.  Under  the 
provisions  of  the  Common  Law  Procedure  Act  this  word 
Court  generally  means  the  full  Court,  though  there  are 
cases  where  it  has  been  held  to  be  applicable  to  a  Judge.* 
The  Parliamentary  Klections  Act,  1868,  gives  the  Judges 
foil  power  to  make  General  Orders,  which  are  to  have  a 
statutory  force.  These  Rules  S"  made  ar«  copied  totittem 
verbii  from  the  English  Rules,  the  Judges  wisely  doing  so 
for  the  sake  of  uniformity.  Rule  87  prescribes  that  the 
application  is  to  be  made  to  the  Court  of  Common  Pleas 
when  sitting,  which  I  take  to  mean  the  foil  Court;  bat, 

•  See  WaOer  v.  Hanbidge,  7  Ir.  L.  T.  R.,  191;  Com.  7  Ir. 
L.T.,618;  (TDomeU  V.  Smiih,S  Ir.  L.T.R.,S2.-lKa.  I. L.  T. 
Jig,.} 


considering  that  election  petitions  arise  suddenly,  and  that 
the  Court  of  Common  Pleas  only  sits  tn  banco  for  about 
twelve  weeks  in  the  year,  the  Rule  then  provides  that,  if 
not  before  the  Court — th^t  is,  supposing  the  iiUI  Court  not 
to  be  available — the  application  may  be  made  before  a 
judge  in  Chamber.  But  it  seems  to  me  that  the  words  "  a 
judge  "  there  mean  a  judge  of  the  Court  of  Common  Pleas 
in  Chamber ;  and  I  think  that  the  three  learned  judges 
who  drew  up  the  rule  so  intended.  I  am  strengthened  in 
that  opinion  because  the  44th  G.  O ,  in  providing  for  inter- 
locutory motions,  prescribes  that  they  may  be  dealt  with 
before  a  judge  of  the  rota  "  if  practicable,  and  if  not,  before 
any  judge  at  Chamber."  There  the  word  "any"  is  used. 
AnoUier  difficulty  I  feel  is,  that  supposing  I  were  to  enter- 
tain the  application,  has  the  party  against  whom  I  would  in 
Bucli  case  decide  the  opportunity  of  controlling  my  decision  I 
There  is  no  appeal  given.  So  that  if,  on  the  present  appli- 
cation, I  were  to  make  an  order  to  state  a  case,  and  if, 
when  it  came  before  the  Court,  it  were  contend6d  that  I 
had  no  jurisdiction  to  make  the  order,  and  if  the  Court 
were  to  allow  that  objection,  what  would  be  the  result! 
I  am  not  ambitious  to  undertake  duties  not  imposed  upon 
me  by  the  terms  of  the  statute,  whilst  at  the  same  time  I 
am  willing  to  do  whatever  is  imposed  on  me.  There  being 
no  appeal  if  I  were  to  grant  the  order,  and  entertaining 
as  I  do,  not  indeed  a  positive  opinion,  but  a  grave  doubt 
as  to  my  jurisdiction,  I  shall  make  no  rule  un  these  appli- 
cations, saying  nothing  as  to  costs. 

No  rule. 

Attorney  for  petitioners  in  both  cases,  Dillon. 

Attorneys  for  respondents  in  Mayo  case,  Griffin  and 
Plunkett. 

Attorney  for  respondents  in  Athlone  case,  Coslello. 


COURT  OF  BAiniRUPTCT. 

Reported  by  £.  N.  Blake,  Esq.,  Barrister-at-law. 

(Before  Harrison,  J.) 

In  re  S.,  an  Alleged  Bankrupt. 

November  28,  December  5,  1873 Act  of  Bank- 
rupts/— Assignment  of  all  a  debtor's  property  in  trust /or 
all  his  creditors — AssetU,  petitioning  ereeUtor  estopped 
by — Acts  o/ agent. 

A  creditor  who  is  present,  either  m  person  or  hy  an 
authorized  agent,  at  a  meeting  of  creditors,  when  the 
execution  of  an  assignment  by  the  debtor  ofaU  hit  estate 
and  effects  for  the  benefit  of  all  his  creditors  is  sanctioned 
and  directed,  and  who  does  nothing  to  signify  dissent  on 
his  part,  will  be  held  to  be  estopped,  as  a  privy  thereto, 
from  taking  advantage  of  the  deed  as  an  act  of  bcmkruptcy. 

Petition  for  adjudication.  The  petition  was  opened 
on  a  former  day,  when,  by  consent,  it  was  arranged 
that  notice  should  be  given  to  the  alleged  bankrupt,  in 
order  to  enable  him  to  resist  the  adjudication  without 
putting  the  parties  to  the  expense  of  a  motion  to  show 
cause.     The  facts  are  fully  stated  in  the  judgment. 

Carton,  for  the  alleged  bankrupt. — The  A&aA  was  not 
an  act  of  bankruptcy.  The  alleged  bankrupt  had 
ceased  to  carry  on  his  trade  of  butcher ;  therefore,  it 
cannot  be  said  that  the  effect  of  the  execution  of  the 
deed  was  to  disable  him  from  carrying  on  his  trade. 

[Harrison,  J. —That  is  not  the  test.  Both  traders 
and  non-traders  are  now  amenable  to  be  made  bank- 
rupt, and  I  apprehend  that  the  question  is  rather 
whether  the  necessary  effect  of  the  deed  is  to  prevent 
the  creditors  being  paid.*] 

Even  if  the  execution  of  the  deed  amounted  to  an  act 
of  bankruptcy,  the  execution  creditor  is  estopped  from 

•See6lB.  L.T.  604. 
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rdying  on  it.  It  is  not  oeeamry  that  he  dumld  hare 
csccnied  the  deed,  or  UKiited  to  it  by  expren  state- 
ment,  m  hi*  acta  and  eoodoct  are  equiralent  to 
acqnieaoenoe,  Rt  Smart,  9  b.  Jar.  N.  S.  194 ;  ex  parte 
atrag,  L.  B.  2  Ch.  S74;  re  Wynne,  5  Ir.  L.  T.  K. 
24. 

Ilowton,  contra. — Re  Smart  a  an  aathority  in  favoiir  of 
the  adjudiration,  becanae  it  ihows  that  the  deed  ihould 
be  treated  at  an  act  of  bankrnptcy,  aa  there  is  a  proviso 
that  the  trusts  are  in  favoor  ot  those  crediton  only  who 
should  ezecnte  the  deed  within  two  months.  It  was  not 
advertised  under  B.  A.  Act,  1857,  s.  93;  and  is  an 
assif^ment  of  all  the  grantor's  property.  The  peti- 
tioning creditor  is  not  estopped  Dy  acquiescence, 
because  if  he  assented  at  all,  it  was  to  a  deed  of  trust  to 
be  fur  all  the  creditors,  whereas  that  executed  excludes 
a  portion  of  them  by  the  pruviso  in  question ;  nor  was 
the  proposal  carried  out  in  other  respects,  inasmuch  as 
Mrs.  S.  did  not  execute  the  deed,  and  the  assignment  is 
to  one  trustee  only.  The  execution  of  the  deed  by  Mrs. 
S.  would  have  been  valuable,  as  binding  her  in  relation 
to  her  separate  property  under  the  Married  Women's 
Property  Act,  1870;  namely,  as  to  her  interest  in 
carrying  on  the  asylum  at  Woodley  Park.  John 
Dobton  had  no  authority  to  bind  his  brother  by 
his  acts.  Mere  silence  is  insufficient  to  estop  the 
brother,  the  petitioning  creditor,  and  there  was  no 
act  by  him,  or  by  his  authority,  sufficient  to  cause  such 
estoppd. 

Carton,  in  reply. — It  appears,  from  the  report  of  the 
argument  in  re  Smart,  that  it  was  there  also  urged,  that 
bMause  the  creditor  bad  agreed  to  execute  only  a  deed 
for  all  the  creditors,  he  was  not  estopped  from  relying 
on  a  deed  which  did  not  carry  out  tluut  agreement  Any 
creditors  not  executing  the  deed  within  the  period  pro- 
vidcl  mi^ht  afterwards  assent,  so  as  to  become  entitled 
to  a  dividend.  As  to  the  other  objections,  Mr.  S. 
alone  could  legallv  execute  the  deed,  and  it  was  agreed 
at  the  meeting  that  the  assignment  should  be  to  one 
trustee  onlv.  The  silence  of  the  petitioning  creditor, 
with  knowledge  of  what  was  going  on,  is  of  itself 
sufficient  to  estop  him.  He  lav  by  ever  since,  allowing 
all  parties  to  act  in  the  belief  that  he  had  acquiesced. 

Judgment  deferred. 

HabbiION,  J. — In  thill  case  a  petition  for  S'l judication 
against  J.  S..  the  alleged  bankrupt,  was  presented  by  Mr. 
James  Dobnon,  trading  u  J.  Dobson  &  Co.,  un  the  6th  day 
of  December,  1878. 

It  was  moved  before  me  on  the  9tb  inst,  when  the  peti- 
tioner'a  debt  was  proved,  the  act  of  bankruptcy  relied  on 
being  the  execution  by  the  alleged  bankrupt  of  a  trust  deed 
bearing  data  the  27th  of  November  last.  The  deed  was 
produced  by  Mr.  Larkin,  solicitor  for  the  trustee  there- 
under. I  expressed  my  opinion  thiit  the  execution  of 
the  deed  in  question  was  an  act  of  bankruptcy,  although 
the  alleged  bankropt,  had  giv«n  up  trade  before  its  execu- 
tion, but  Mr.  Carton,  who  appearnd  aa  counsel  (I  presume 
lor  the  alleged  bankrupt),  and  Mr.  Larkin,  stated  that 
in  any  case  Mr.  Dobson,  the  petitioning  cieditor,  could 
not  avail  himself  of  it,  as  be  bad  assented  to  its  execution, 
Mr.  Dobson  was  not  then  present  in  Uourt,  the  proceeding 
being,  as  usual,  ex-parte;  but  his  solicitor  agreed  to  allow 
the  msttar  to  stand  until  the  following  Court  day,  when 
evidence  should  be  txken  on  both  sides,  and  the  Court 
should  pronounce  its  judgment,  whether  this  deed  could  be 
relied  upon  by  the  petitioning  creditor  as  a  valid  act  of 
bankruptcy.  Accordingly,  on  Friday  last,  the  case  was 
fully  heard,  evideao*  was  taken,  and  the  case  argued  by 
oounse  Ion  both  tides. 

II  appeared  from  the  svidenoe  that  the  alleged  bankrupt, 
being  10  diffioultiet,  a  meeting  of  hit  creditors  wat  held  on  the 
ISth  October  Utt,  at  the  office  of  Mr.  Donnelly,  his  solicitor. 


Amongst  othen,  Mr.  Dobson,  tlie  petitioning  creditor,  was 
pment,  and  Mr.  Larkin,  who  acted  for  the  principal 
etvJitor,  Mr.  Walth  (of  the  finn  of  Anngier  &  Co.).  That 
meeting  was  adjourned  for  a  week,  in  older  that  a  proper 
statement  of  affun  thonkl  be  made  out.  The  adjoanoed 
Ffw^ting  took  place  on  the  20th  October,  bat  in  the  mean- 
tune  Mr.  Dobeon,  the  petitioaing  eraditor,  iatoed  a 
toramons  and  plaint  against  the  alleged  bankrupt,  for  the 
amnnt  of  the  debt  doe  to  him.  The  copy  ol  the  writ  waa 
bronght  to  Mr.  Donnelly  by  the  alleged  bankrupt's  wiiie, 
her  hmband  being  at  Um  time  abaent  from  the  country. 
The  petitioning  CTeditor  attended  the  adjouraad  meetiug  on 
the  20th  Octolwr,  when  Mr.  Donnelly  mentioiied  to  the  other 
creditor!  the  fact  of  the  inning  of  the  writ,  and  complained 
of  it  as  a  breach  of  what  he  stated  bad  been  nndentood  at 
the  first  meeting,  viz.,  that  matters  should  remain  in  itatu 
f«a  until  the  itatement  was  Hubmitted.  The  statement  was 
then  discussed  by  the  creditors,  and  Mr.  Donnelly  stated,  in 
hit  evidence,  that  a  resolution  was  agreed  to,  althongh  not 
signed  by  any  creditor.  He  itated  ita  effect  to  be,  that  Mr. 
Larkin  had  considered  the  estate  shoold  pay  10a.  in  the  £1 ; 
tliat  this  should  be  offered,  and  that  certain  property  men- 
tioned shoold  be  assigned  to  Meaara.  Heeny  and  Walsh,  aa 
trustees  for  the  creditors,  aa  security  f<nr  the  ultimata 
payment  of  the  composition,  and  fiirtber,  that  security 
shoold  be  given  for  such  deficiency  in  the  payment  of  lOa. 
as  might  ariae  after  the  realisation  of  the  property  agreed 
to  be  assigned.  A  valuation  of  the  furniture  at  the  pre- 
misee  where  the  alleged  bankropt  had  opened  a  private 
lunatic  asylum  was  to  be  made  in  the  meantime  by  Mr. 
Stimhan,  one  of  the  crediton.  Mr.  Larkin,  in  his  evidence 
deposed  that  when  it  wat  ttated,  at  the  meeting  of  the  20th 
October,  that  Mr.  Uohaon  had  issued  a  writ  alter  the  first 
meeting,  and  that  he  declined  to  come  into  the  arrangement 
proposed  to  the  creditors  of  10a.  in  the  £1,  he  (Mr.  Larkin) 
wat  then  inttrncted,  and  ttatad  publicly,  "  that  ,if  he  did 
not  come  into  the  arrangement  to  make  (viz.,  that  he,  Mr. 
Larkin,  would  make)  Mr.  8,  a  bankrupt  aa  he  would  not 
give  Mr.  Dobeon  any  priority."  Mr.  Uobaon  says  that  at 
thit  meeting  be  opposed  the  resolution  agreed  to  by  the 
crediton. 

It  afipean  that  after  thit  meetiug  the  proposed  truetaea, 
Messrs.  Walsh  and  Heeny,  to  whom  it  would  seem  the  meet- 
ing had  referred  the  statement  of  affain  for  invesligatioo, 
met  the  alleged  bankrupt's  wife  and  Mr.  Donnelly  at  Mr. 
Liarkin's  office.  This  lady,  it  appears,  stated  that  the  waa 
unable  to  procure  the  saonrity  of  any  third  person  for  the 
difference  between  the  assets  when  realized  and  lOs.  in  the 
£1 ;  and  Mr.  Donnelly,  in  the  circular  intued  for  the  final 
meeting,  held  on  the  10th  Novrmber,  states  that  the  trasteea 
agreed  to  the  proposal  then  submitted,  which  is  embodied 
in  that  circular,  and  the  effect  of  which  Mr.  Donnelly 
appears  to  bsve  communicated  to  Mr.  Dobson  on  the  SOth 
October,  at  set  out  in  his  answer  to  Qg.  80  to  38.  Mr. 
James  Dobson's  statement  of  what  occurred  at  that  inter- 
view is  embodied  in  his  answen  to  Qs.  96  and  87.  Ha 
was  examined  after  Mr,  Donnelly,  and  I  do  not  find  that  ha 
contradicts  him  in  any  material  particular  at  to  what  occnired 
at  that  interview,  the  substance  of  it  being  this,  that  he,  Mr. 
Donnelly,  had  ii^ormed  Mr.  Dobson  of  what  occurred  with 
the  trustees  since  the  20th  October,  and  the  terms  which  they 
had  agreed  to,  and  that  Mr.  Dobson  did  not  consent  to  stop 
the  proceedings  upon  the  writ  he  had  already  issued.  Mr. 
Donnelly,  being  aware  that  if  the  proceedings  on  this  writ 
were  carried  on,  the  arrangement  proposed  coold  not  be 
carried  out,  had  addressed  letten  to  Mr.  Dobeon,  and  to  Mr. . 
Bloomfield,  his  attorney,  on  the  27th  October,  pointing  out, 
amongst  other  things,  a  defect  in  the  service,  which  he 
warned  them  would  prevent  judgment  being  marked. 
And  on  the  SOth,  after  the  interview  with  Mr.  Dobnoa 
referred  to,  he  again  wrote  to  that  gentleman  a  letter  to 
the  same  effect.  On  the  following  day  Mr.  John  Dobeon, 
a  brother  of  the  petitioning  creditor,  with  whom  Mr. 
Donnelly  had  previously  had  an  interview  on  the  subjeot  in 
question,  and  who,  at  the  petitioning  creditor's  establishment 
at  stated  by  the  petitioning  creditor,  acts  for  him  wboi 
away,  holding  a  oonfidential  podtiou — ^not  a  mere  olok — 
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called  on  Mr.  Donnelly.  What  then  occurred,  according 
to  Mr.  Donnelly,  is  stated  in  his  answer  to  Q.  34,  viz. : — 
"That  [the  interriew  already  referred  to]  was  on  the 
80th.  and  the  next  day  Mr.  Dobson  was  entitled  to 
judgment,  and  on  the  morning  of  that  day  his  brother 
called  on  me,  and  said  they  had  contidered  tht  matter,  and 
mmM  come  in  witK  tke  other  creditors."  Mr.  Donnelly  pro- 
duced his  day-book,  containing  an  entry  to  the  effect  stated, 
and  being  required  to  search  for  and  bring  the  sheet  of 
paper  on  which  he  stated  he  had  made  the  original  entry, 
ne  went  to  his  office  and  produced  it.  The  entry  is 
in  these  words : — "  J.  S. — attending  Mr.  Dobson,  who 
called  on  ms,  and  stated  he  would  come  in  with  the  other 
creditors — 68.  8d." 

Mr.  John  Dobson  sires  a  different  version  of  what 
occurred  at  this  interview.  It  appears  that,  on  receiving 
Mr.  Donnelly's  letter  of  the  30tb  October,  the  petitioning 
creditor  sent  his  brother  with  the  letter  to  Mr.  Bloomfield, 
his  attorney.  At  Q.  121  he  states  he  directed  his  brother  to 
go  to  Mr.  Bloomfield,  "  and  receive  inatructionB  whether  we 
would  answer  it  or  oot."  At  Q.  131  he  says  : — "  I  merely 
banded  him  (my  brother)  the  letter,  and  told  him  to  get 
instructions."  Q.  135. — "And  to  take  his  advice !"  A. — 
"  To  take  his  instructions."  Mr.  John  Dobson's  evidence  as 
to  what  occurred  in  contained  in  bis  answers  to  Qs.  196-208. 
Q.  "Do  you  recollect,  on  the  31st,  getting  a  letter  of  the 
80th,  from  your  brother,  and  bringing  it  over  to  Mr. 
Bloomfield  ?"— A.  "  I  do."  Q.  "  On  the  morning-  of  the 
81st  you  got  it  from  your  brother,  with  directions  to  go  to 
Mr.  Bloomfield  !" — A.  "  I  did."  Q.  '*  I  suppose  that  was  to 
get  Mr.  Bloomfield's  directions  ?"  A.  "  I  went  there  with 
Uie  letter  and  gave  it  to  Mr.  Bloomfield."  Q.  "What  did 
Mr.  Bloomfield  say  to  you  when  he  read  the  letter !" — ^A. 
"  He  asked  me  what  we  were  going  to  do,  and  I  understand 

from  the  oonveraation  1   had   with  my  brother "    Q. 

"  Just  state  what  you  said  to  Mr.  Bloomfield  in  reply  to 
that!" — A.  "I  said  my  brother  had  agreed  to  accept  10s. 
in  the  £1,  provided  it  was  secured  and  the  costs  paid,  and 
Mr.  Bloomfield  said,  '  go  In  and  teU  that  to  Mr.  Uonnelly,' 
which  I  did."  Q.  "  What  did  you  sUte  to  Mr.  Donnelly  t" 
— A .  "  I  said  we  had  come  to  the  conclusion  that  Mr. 
Dobson  would  accept  the  10s.  in  the  pound,  provided 
his  costs  were  paid.  Mr.  Donnelly  said,  as  a  matter  of 
course  the  costs  would  not  be  objected  to,  but  he  could  not 
see  how  Mrs.  S.  would  see  her  way  to  pay  lOs.  in  the  £1." 

Now,  I  may  observe,  in  the  conflict  of  evidence  as  to 
what  actually  occurred  on  this  occasion,  that  Mr  John 
Dobson  does  not  say  that  he  informed  Mr.  Donnelly  that 
additional  security  was  insisted  on  by  hie  brother.  Q. 
"  What  did  you  state  to  Mr.  Donnelly  ?"— A.  "  I  said  we  had 
come  to  the  conclusion  that  Mr.  Dobson  would  accept  lOs. 
in  the  £1,  provided  his  costs  were  paid."  Q.  206.  *'  What 
dill  Mr.  Diiunelly  say  in  reply  to  that  ?" — A.  "  Mr.  Donnelly 
said,  as  a  matter  of  course  the  costs  would  not  be  objected 
to,  but  he  could  not  see  bow  Mrs.  S.  could  see  her  way 
to  pay  lOs.  in  the  £1."  The  important  matter,  however, 
then  to  be  ascertained  was  not  small  points,  such  as  this, 
about  the  costs  of  serving  a  writ,  but  whether  Mr.  Dobson 
would  stand  aloo^  and  dissent  from  what  the  other  credi- 
tors had  agreed  to,  or  would  come  in  with  them  ;  and  my 
opinion  is,  on  this  point,  that  Mr.  John  Dobson  on  that 
occasion  did  lead  Mr.  Donnelly  to  believe  that  his  brother 
would  come  in  with  the  other  creditors,  and  be  an  assenting 
party  to  what  they  agreed  to.  X  can  have  no  doubt  that 
Mr.  Donnelly  did  so  construe  what  occurred.  His  con- 
temporaneous entry  is  precise  as  to  his  impression  of  what 
took  place.  The  circular  calling  the  final  meeting  for  the 
loth  Kovember  is  sileut  as  to  any  creditor  holding  out  as  a 
dissentient  from  the  others,  although  he  knew,  as  he 
himself  says,  that  "  this  was  the  hinge  of  the  whole  thing," 
and  his  conversation  with  Mr.  Laikin  at  that  meeting 
shows  that  he  had  no  doubt  on  his  own  mind  that  he  had  so 
agreed.  Having  regard  to  what  was  the  material  point  in 
dispute,  and  to  tne  clear  evidence  given  by  Mr.  Donnelly's 
contemporaneous  entry,  I  am  of  opinion  that  Mr.  Don- 
nelly's memorandum  correctly  embodies  the  result  of  what 
passed  on  the  occasion  in  question. 


It  is  argued,  however,  that  Mr.  John  Dobson  had  no 
authority  to  make  such  a  statement  as  that  memorandum 
contains.  Had  the  matter  rested  there,  and  not  been 
followed  by  the  circular  and  meeting  of  the  lOth  November, 
it  might  be  difficult  to  hold  Mr.  Dobson  precluded  from 
objecting  to  a  deed  executed  on  the  faith  of  this  conversa- 
tion ;  but  what  afterwards  occurred,  in  my  opinion, 
concludes  the  mutter.  Mr.  Donnelly  having  had  this  inter- 
view with  Mr.  John  Dobson  on  the  6tb  Kovember,  issues 
the  circular  convening  the  meeting  of  the  lOth  November. 
That  document,  after  reciting  that  Mr,  Donnelly  had  con- 
ferred with  Messrs.  Walsh  and  Heney,  at  Mr.  Larkin's  office, 
states  the  arrangement  proposed  at  the  meeting  as  follows  : — 
"  That  Mrs.  S.  should  assign  to  Messrs.  Walsh  and  Heney, 
as  trustees  for  themselves  and  the  other  creditors,  the  debts 
due  to  Mr.  S.,  and  that  same  should  be  at  once  collected  by 
Mr.  Larkin ;  that  she  should  also  assign  the  equity  of 
redemption  in  the  mortgaged  premises  at  Bathgar,  and  the 
fiirniture  at  Woodley  Park.  That  out  of  the  proceeds  of 
the  dcbt-s  and  equity  of  the  redemption,  the  trustees  should 
pay  [certain  costs  of  preparing  assignment,  valuation  fees, 
and  rent],  and  divide  the  residue  amongst  the  creditors. 
That  within  four  months  from  date  of  deed  Mrs.  S.  should 
pay  as  much  as  should  be  necessary  to  make  up  the  divi- 
dend so  paid  to  lOs.  in  the  £1,  with  power  to  the 
trustees  in  their  discretion  to  extend  the  time  to  six  months ; 
and  that  in  default  the  furniture  should  be  taken  possession 
of  by  the  trustees,  and  sold,  and  that  any  surplus  of  the 
proceeds,  after  payment  of  the  lOs.  should  be  paid  to  Mrs. 
S.  This  propositioo  was  accepted  by  Messrs.  Walsh  and 
Heney,  subject  to  the  approval  of  the  creditors,  and  they 
recommended  its  acceptance  by  the  creditors."  Mr.  Dobson 
received  that  circular.  It  expresses  fully  what  the  trustees 
who  had  been  appointed  by  the  Qreditors  were  prepared  to 
submit  as  the  result  of  their  investigntion,  viz  : — lOs.  in  the 
£1,  secured  by  an  assignment  of  certain  property  and  effects 
therein  specified ;  power  to  the  trustees  to  defer  realizing 
the  furniture  for  four  months,  or,  in  their  discretion,  six  ; 
any  surplus  after  lOs.  to  be  paid  to  the  alleged  bankrupt's 
wife  ;  and  the  necessary  particulars  to  be  furnished  to  Mr. 
Larkin  to  prepare  the  necessary  assignment.  The  circular 
concludes  as  follows : — "  It  is  confidently  expected  that  these 
include  all  demands  on  the  estate,  but  it  is  for  the  creditors  to 
say  whether,  under  all  the  circumstances,  they  will  insist  on 
a  composition  of  10s  in  the  £1.  I  shall  be  obliged  by  your 
attendance  here  at  a  final  meeting  on  Monday  next,  the 
10th  inat.,  at  3  u'duck  pju. — Thomas  Donnelly,  solicitor. 
No.  57,  Dame  street,  Dublin." 

The  meeting  took  place  at  the  time  and  place  appointed, 
and  the  result  arrived  at  is  thus  expressed  by  Mr.  Larkin 
in  his  re-examination  :— Q.  "  Was  any  formal  resolution 
passed  at  the  meeting t"  —  A.  "No  formal  resolution  wa« 
passed.  The  only  matter  discussed  was  whether  the  com- 
position should  be  ten  shillings  or  eight  shillings,  and  it 
was  resolved  the  composition  should  not  be  altered  from 
ten  shillings.  That  was  at  the  meeting  of  the  10th  Novem- 
ber. It  was  assented  to  by  everybody  there.  There  was 
no  dissent ;  and  Mr.  Donnelly  got  instructions  to  send  me 
the  necessary  papers  to  prepare  the  assignment,  and  he  did 
so  subsequently,  and  I  prepared  the  assignment."  The 
evidence  of  mr.  Donnelly,  in  answer  to  Mr.  Dobson's 
counsel,  is  as  follows  : — Q.  "  What  was  the  original  pro- 
posal t" — A.  "Ten  shillings ;  and  agreed  to  at  the  meeting  of 
the  20tfa."  Q.  "  I  thought  at  the  meeting  of  the  20th  there 
was  something  said  about  security!" — A.  "The  meeting  of 
the  20th  left  the  matter  entirely  in  the  hands  of  Messrs. 
Heney  and  Walsh."  Q.  "  What  is  that  entry  you  have  V— 
A.  "  '  Attending  meeting  of  creditors  this  day,  when  resolved 
that  original  proposal  shiiuld  be  carried  out,  but  that  if  a 
dividend  to  a  fair  amount  paid,  the  creditors  should  be 
asked  to  reduce  the  amount  hereafter  from  ten  shillings.* 
That  is,  that  it  would  be  open  to  me  afterwards  to  try  to 
get  the  oreditois,  if  necessary,  to  accept  less." 

Now,  Mr.  Dobson,  although  not  present  at  that  meeting, 
was  in  my  opinion  as  much  bound  by  what  took  place  at 
it  as  if  he  had  been  present  and  expressly  assented.  His 
evidence  as  to   what  be  did  on  receiving  the  circular,  ia 
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conttttned  in  Qa.  138-144,  Ttam  which  it  appears  that  having 
that  circatar  in  his  pociaessioD,  knowing  what  was  the  opinion 
arrived  at  by  the  troatees  appointed  by  the  creditors,  and 
that  no  security  could  lie  offered  save  that  of  the  a.«8igDnient 
of  the  property  and  effects  referred  to — knowing  also  that  he 
bad,  at  ail  events  until  the  3Ut  October,  refused  to  be  a 
party  to  those  terms,  and  that  »final  meeting  on  the  subject 
would.be  held  on  the  10th  November— it  appears  that  he 
handed  the  circular  to  Hr.  "Bloomfield,  and  told  him  or  in- 
structed him  to  do  "whatever  he  thouyht  best,"  (Q.  143) ;  and 
he  admits  that  if  Mr.  BIoomSaTd  Mtended  the  meetings  ha 
did  so  as  his  PUnfpoCenHaty  (Q.  144).  Now,  Mr.  Bloomfield 
did  not  in'person  attend,  but  he  sent  to  the  meeting  Mr. 
Oliver  Power  Murphy,  an  apprentice  of  four  years' standing, 
who  states  that,  oncoming  in,  he  stnited  that  he  "attended 
for  Mr.  Bloomfleld  on  behalf  of  Messrs.  Dobson,"  Q.  15.^. 
He  farther  states  that  Mr.  Blodm&eld  gave  him  the  circular 
of  the  6th  November,  at  inttruetiotu,  Q.  179  ;  and  he  admits 
that  he  knew,  and  so  informed  Mr.  Bloomfield  that  the 
creditors  agreed  that  Mr.  Larkin  should  be  instructed  to 
prepare  a  deed  to  carry  out  the  arrangement,  but  he  states 
that  he  said  nothing  either  for  or  against,  as  his  instructions 
were  merely  to  report  Mr.  Larkin'e  evidence,  as  to  what 
occurred  at  the  meeting  of  the  10th  November,  is  contained 
in  Qa.  81  to  85,  and  On  re-examination,  Q.  220-227.  He 
■ays,  "The  first  thing  I  asked  was,  'Has  Mr.  Dobson 
agreed,  for  there  is  no  use  in  going  on  unless  he  has.'  Mr. 
Donnelly  said,  'He  has  agreed  ;  there ia  his  representative  ;' 
and  he  pointed  to  either  of  those  gentlemen  which  I  don't 
recollect."  On  Mr.  Murphy  being  produced,  Mr.  Larkin 
identified  him  as  the  person  pointed  out.  Q.  "  And  nothing 
was  said  by  the  gentleman  pointed  to  1" — A.  "  Nothing  ; 
it  was  sufficiently  loud  for  him  to  hear  it.  If  he  had 
not  agreed,  I  would  have  made  the  trader  bankrupt 
at  once."  At  first,  Mr.  Donnelly  did  not  recollect  clearly 
what  had  taken  place,  but  on  re-examinntion  he  fully 
corroborated  Mr.  Larkin,  Q.  211-216  ;  and  he  explains  the 
meaning  of  the  term  "original  proposal"  in  the  entry  in  his 
book  of  the  resolutions  arrived  at  at  the  meeting,  to  be  a 
proposal  to  pay  10s.  in  the  £1,  he  having  tried  to  induce 
the  creditors  to  accept  8s. 

Now,  I  think  it  is  quite  immaterial  what  Mr.  Bloomfield 
told  his  apprentice  to  do  when  he  sent  him  to  that  meeting. 
He  (Mr.  Bloomfield)  had  full  authority  from  Mr.  Dobson  his 
client  to  "  do  vihatever  A«  thought  betl."  He  gave  Mr.  Murphy 
the  cironlar  as  instruetions  ;  that  gentleman  attended  the 
meeting  and  announced  himself  as  "attending  for  Mr. 
Bloomfield  on  behalf  <rf  Mr.  Dobson,"  and  he  sits  silent  and 
allows  the  creditors  unanimously  to  pass  a  resolution  to 
accept  certain  terms  and  to  have  the  estate  assigned,  as 
p-oposed — Mr.  Larkin  to  prepare  the  deed.  Can  Mr. 
Dobson  now  be  permitted  to  turn  round  and  rely  on  the 
execution  of  that  very  deed  as  an  act  of  bankruptcy,  as  being 
•  fraudulent  transfer  of  his  property?  I  am  clearly  of 
opinion  that  be  cannot,  and  that  although  a  creditor  not 
a  party  or  privy  to  Uiat  deed,  or  who  has  assented 
to  its  provisions  might  rely  upon  it  as  an  act  of  bank- 
ruptcy, Mr.  Dobson  is  estopped  from  doing  so.  The  prin- 
ciple which  precludes  him,  and  its  reason,  is  thus  clearly 
expressed  by  the  Lord  Chancellor,  Lord  Cairns,  in  the 
case  of  Ex  parte  Stray,  L.  R.  2  Ch.  878:— "It  is  well 
settled  by  a  series  of  authorities,  of  which  the  case  of 
ex  parte  Altop  (1  D.  F.  &  Y.  289)  may  be  mentioned  as  the 
last,  that  a  creditor  who  is  a  party  or  privy  to  a  deed  of 
the  description  mentioned  in  the  statute,  or  who  has  acted 
in  any  way  which  would  be  equivalent  to  an  assent,  recog- 
nition or  approval  of  the  deed,  cannot  allege  that  the  execu- 
tion of  the  deed  is  an  act  of  bankruptcy.  I  apprehend  that 
the  principle  upon  which  those  cases  (the  authority  of  which 
cannot  now  be  questioned)  have  gone  is  this — that,  inas- 
much as  under  the  statute  the  petitioning  creditor  is 
obliged  to  allege  that  the  act  in  ijueRtioii  is  a  frnudulent  act, 
any  person  who  has  been  a  participator  or  sharer  in  the 
fraud  cannot  be  heard  to  claim  any  benefit  or  advantage  from 
the  Act"  It  is  unnecessary  to  quote  the  earlier  authorities 
npon  the  subject  commencing  with  Bamford  v.  Brmon,  2 
T.  R.   604.      These  cases  clearly  establish  that  a  person 


to  be  so  estopped  need  not  have  executed  the  deed.  In  ex 
parte  Harcourt,  2  Rose  213,  Lord  Eldon  says  : — "It  is  now 
clearly  established  law,  and  I  well  remember  the  earliest 
case  upon  this  subject  that  he  who  is  a  party  to  the  deed  of 
assignment  of  all  his  effects  is  precluded  by  the  circumstance 
from  proceeding  upon  it  as  an  act  of  bankruptcy."  And 
I  think  that  a  person  who  is  present  at  a  meeting  of 
creditors,  either  in  person  or  by  a  duly  authorized  agent  (aa 
I  bold  Mr.  Murphy  to  have  been  on  this  occaaon),  cannot  be 
heard  to  say  that  he  is  not  privy  and  assenting  to  a  deed 
which  he  allows  others  to  sanction  and  direct  witfaont  a 
single  exprescion  Of  dissent  on  his' part.  The  ordinary  busi- 
ness of  life  could'not  be  safely  conducted  if  a  person  so  acting 
was  not  precluded  from  saying  afterwards  that  he  was  not 
bound  by  what  then  took  place.  On  the  faith  of  the  unani- 
mous consent  of  the  creditors  having  been  given,  the  deed 
is  prepared  and  the  property  assigned,  expense  is  incurred, 
and  the  trustee  undertakes  the  trust.  That  deed,  I  mpeat, 
caimot  be  relied  on  as  a  fraudulent  deed,  by  Mr.  Dobaon. 
See  the  observations  of  Lord  Justice  Turner  at  p.  118  of 
8  De  Gex  M.  &  G.  in  the  case  of  Oliver  v.  King — viz. : — 
"The  cases  in  this  Court  are  abundantly  strong  upon 
this  point  that  parties  who,  by  their  silence,  have  led  others 
to  act  in  opposition  to  their  rights,  cannot  afterwards  set  up 
those  rights  against  those  whom  they  have  Induced  to  aot 
in  opposition  to  them."  See,  also,  the  case  of  Ex  parte 
Tealdi,  1  Mon.  Den  &  De  Gex,  210,  where  an  authority, 
not  more  extensive  than  Mr.  Dobson  admits  giving  in  tMs 
case,  was  given,  by  the  persons  who  afterwards  issnsd  a 
fiat  to  a  aolicitor,  which  stated  "  We  will  leave  our  interests 
in  your  hands,"  and  where  Sir  Geo.  Rose  observes  in  hia 
judgment : — "  They  (the  petitioning  creditors)  say  they  did 
not  know  of  any  deed  being  actually  executed  by  the  bank- 
rupt. But  they  had  the  means  of  knowing,  from  the 
solicitors  they  employed,  whether  there  was  such  a  deed, 
and  what  were  the  terms  of  it,  and  they  cannot  now  be 
heard  for  a  moment  to  say  that  they  were  not  acquainted 
with  every  tittle  of  the  deed."  And  Sir  J.  Cross  says : — 
"What  construction  are  we  to  put  on  this  passage  in  the 
letter  of  the  petitioning  creditors  to  their  solicitor  1  [Reads 
as  above.]  That  is  a  pretty  large  authority,  but  we  do  not  stop 
there,"  &c. 

Some  objections  were  raised  as  to  the  terms  of  the  deed  here 
in  queation,  but  I  am  of  opinion  those  objections  cannot  pre- 
vail. It  is  objected  that  the  alleged  bankrupt,  and  not  his  wife, 
executed  it  That  is  explained  by  the  fact  that  the  alleged 
bankrupt,  who  appears  to  have  been  keeping  outof  the  country 
at  the  time  of  the  preliminary  proceedings,  his  wife  acting  as 
his  agent,  returned  after  the  meeting  of  the  10th  November ; 
and  he,  the  only  person  whu  could  legally  do  so,  executed  the 
deed.  It  is  further  objected  that  the  assignment  is  to  one 
trustee  merely,  Mr.  Walsh,  whereas  two  were  contemplated 
by  the  circular.  Mr.  Larkin,  however,  states  that  this  point 
was  discussed  at  the  meeting,  and  that  it  was  agreed  that 
Mr.  Walsh  should  he  the  sole  trustee.  Again  it  is  said  that 
the  deed  does  not  declare  a  trust  for  all  the  creditors,  but 
merely  for  those  who  should  execute  it  within  two  months. 
The  case  of  Bt  Smart,  9  Ir.  Jur.  N.  S.  p.  194,  before  Judge 
Berwick,  is  an  authority  against  this  objection  ;  and  the  case 
of  Baben  TnuU,  L.  R.  10  Eq.  554,  shows  that  any 
creditor  assenting  to  such  a  deed  as  this  is  entiUed  to  a 
dividend  theretuuter  at  aoj  time,  although  he  may  not  have 
executed  the  deed  within  tiie  prescribed  time. 

1  accordingly  rule  that,  as  regards  Messrs.  Dobson  &  Co., 
the  petitioning  creditors,  no  valid  act  of  Bankruptcy  has 
been  corammitted  by  the  alleged  bankrupt,  and  I  refuse  the 
application  of  the  petitioning  creditor  to  adjudicate  upon  the 
present  petition.  The  costs  must  follow  the  result,  viz., 
be  paid  by  Mr.  Dobson  to  the  alleged  bankrupt. 

Attorney  for  the  alleged  bankrupt,  DoimeUy. 
Attorneys  for  the  petitioning  creditors,  Bloomfield  §r 
Benner. 
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Cabbou.  v.  £bats — Ejbats  v.  Carboix. 


[Ch.  App. 


COURT  OF  APPEAL  IN  CHANCERY. 
Iiy>orted  by  Mij.es  V.  Ebbob,  Esq.,  Barrister-at-law. 

CaBBOIiL   v.    EkEATS. 

Keats  v.  Cabboix. 

Not.  17  to  21,  Dec  1,  1873 Vendor  and  pur- 
chaser—  Specific  performance — Constructive  notice  to 
purchaser  of  tenancy — Compensation — Abatement. 

Notice  of  the  occupation  bi/  a  tenant,  from  year  to  year, 
is  notice  bttween  vendor  and  purchaser,  that  the  occupation 
is  under  the  terms  of  a  tenancy  from  year  to  year.  James 
V.  Lichfield,  L.  R.  9  Eg.  5l,foUowed. 

Appeal  by  the  plaintiffs  in  the  case  of  Carroll  v. 
Keays,  and  by  the  defendant  in  the  case  of  Keays  y. 
Carroll,  from  the  decrees  of  the  Vice-Chancellor  in  the 
respective  suits. 

The  facts,  so  far  as  material  for  the  purpose  of  this 
report,  are  contained  in  the  judgment  of  the  Court,  and 
in  the  following  agreement  which  was  signed  by  all  the 
parties  thereto : — "  Memorandum  of  agreement,  made 
and  entered  into  this  6th  day  of  March,  1872,  between 
Thomas  Carroll  and  Helena  Dundon,  spinster,  executor 
and  executrix  of  Thomas  Dundon,  deceased,  of  the  one 
part,  and  Thomas  Keays,  of  the  other  part.  Whereas 
the  said  Thomas  Dundon,  deceased,  held  under  inden- 
ture of  lease  of  the  23rd  September,  1867,  made  to  him 
by  Charles  J.  Henry,  Esq.,  that  part  of  the  town  and 
lands  of  Annaholty,  containing  129  acres,  together 
with  the  dwelling-house  and  offices  thereon,  situate  in 
the  parish  of  Kilcomenty,  barony  of  Owney  and  Arra, 
for  the  term  of  21  years,  fh>m  the  Ist  May,  1866, 
subject  to  the  yearly  rent  of  £150,  payable  as  therein 
mentioned.  And  whereas  the  said  Thomas  Carroll  and 
Helena  Dundon,  as  such  executor  and  executrix,  have 
agreed  with  the  said  Thomas  Keays  for  the  absolute 
sale  to  him  of  their  interest  in  the  said  lands  for  the 
sum  of  £1,700.  Now  this  agreement  witnesseth,  that  in 
consideration  of  said  sum  of  £1,700  they,  the  said 
Thomas  Carroll  and  Helena  Dundon,  as  such  executor 
and  executrix  as  aforesaid,  do  hereby  agree  to  make 
and  execute  unto  the  said  Thomas  Keays,  whenever 
required  to  do  so,  a  proper  deed  of  conveyance  of  the  said 
lands  and  premises,  with  the  appurtenances,  in  as  full, 
large,  and  ample  a  manner  as  the  said  Thomas  Dundon 
held  and  enjoyed  the  same  under  said  lease,  said  convey- 
ance to  be  prepared  by  the  solicitor  for  the  said  Thomas 
Keays,  and  at  his  expense.  The  said  Thomas  Keays  here- 
by agrees  to  take  said  assignment  on  the  terms  aforesaid, 
and  to  pay  the  said  sum  of  £1,700  on  the  execution  by 
the  said  Thomas  Carroll  and  Helena  Dundon,  and  all 
other  necessary  parties  of  said  conveyance,  on  getting 
possession  of  said  lands  and  premises. '  Connor  Ryan 
was  yearly  tenant  of  a  house,  garden,  and  turf  bank,  at 
a  rent  of  £3  88.  3d.,  and  Michael  Lacy  was  a  yearly 
tenant  of  a  house,  two  gardens,  and  a  turf  bank,  at  a 
rent  of  £5  8s.  3d.  Both  tenants  paid  their  rent  in 
labour,  and  both  had  been  in  possession  long  prior  to 
the  making  of  the  lease  to  Thomas  Dundon.  On  the 
6th  May  Thomas  Carroll  attended  on  the  lands  to  give 
possession  to  Thomas  Keays,  but  the  latter  insisted  on 
getting  the  clear  possession  of  the  portion  occupied  by 
Kyan  and  Lacy.  Carroll's  solicitors  then  served  notice 
on  Keays'  solicitor,  requiring  him  to  carry  out  the 
agreement,  and  stating  that  Carroll  would  attend  on 
the  lands  on  the  18th  May,  to  give  possession  to  Keays. 
Notice  was  then  given  on  behalf  of  Keays,  that  he  would 
attend  on  that  day,  to  accept  a  clear  possession  of  the 
lands.  The  notice  also  stated : — "  He  will  be  satisfied, 
as  he  was  on  the  7th  instant,  by  the  proper  and  suffi- 


cient attornment  of  any  labourer  or  herdsman  on  the 
lands,  and  will,  on  obtaining  such  possession  and  such 
attornment,  pay  to  your  clients  the  purchase  money  of 
said  lands  forthwith,  and  execute  the  necessary  con- 
veyance." Carroll,  Keays,  Ryan,  and  Lacy  met  on  the 
lands  on  the  18th  May.  Ryan  and  Lacy  were  willing 
to  attorn  t«  Keays.  Tlie  latter  declined  to  accept 
their  attornment,  as  they  would  not  agree  to  bind 
themselves  to  cut  only  one  hundred  of  turi^  and  claimed, 
as  Keays  alleged,  an  indefinite  right  of  cutting  turf. 
The  purchase,  accordingly,  was  not  completed,, and  on 
the  29th  May,  1872,  Thomas  Carroll  and  Helena 
Dundon  filed  a  bill  to  compel  the  specific  performance 
of  the  agreement  of  the  6th  March.  On  the  12th  July, 
1872,  Thomas  Keays  likewise  filed  his  bill  for  the 
specific  performance  of  the  same  agreement,  but 
claiming,  moreover,  compensation  in  respect  of  the 
occupancies  of  Ryan  and  Lacey. 

These  bills  came  on  for  hearing  before  the  Vice- 
chancellor  on  the  11th  February,  1873,  and  on  the 
10th  March  his  Lordship  made  his  decree,  granting  the 
prayer  of  the  cross  bill,  and  dismissing  the  original  bill, 
with  costs.  From  these  decrees  Carroll  and  Miss 
Dundon  appealed. 

Mr.  WaM,  Q.C.  (with  him  Mr.  Fitzgibbon,  Q-C,  and 
Mr.  ffLoghlen),  for  the  appellants,  referred  to  the  fol- 
lowing authorities : — Harnett  v.  Yielding,  2  Sch.  &  Lef. 
554  ;  Taylor  y.  Stibber,  2  Ves.  Jun.  440;  hiernev.  Mill, 
13  Ves.  121;  AlUn  v.  Anthony,  1  Mer.  282;  Lake  v. 
Deane,  28  Beav.  607  ;  Daniels  v.  Davison,  16  Ves.  249 ; 
James  v.  Lichfield,  L.  R.  9  Eq.  51 ;  Monro  v.  Taylor,  8 
Hare  68 ;  Gillman  v.  Murphy,  Ir.  R.  6  C.  L.  34 ; 
Manser  v.  B<tck,  6  Hare  443 ;  Watson  v.  Marston,  '4 
De  G.  M.  &  G.  230 ;  Wood  v.  Scarth,  2  K.  &  John  42 ; 
Lehman  v.  M' Arthur,  L.  R.  3,  Ch.  App.  603  ;  Townshend 
V.  Stanyroom,  6  Ves.  328 ;  Dart's  Vendors  and  Purchasers, 
118,791. 

Mr.  Jellett,  Q.C  (with  him  Mr.  CHagan,  Q.C.,  and 
Mr.  Dlackali),  for  the  respondent,  cited  the  following 
cases : — Leatham  v.  Alien,  I  Ir.  Ch.  R.  683 ;  Fennelly 
V.  Anderson,  1  Ir  Ch.  R.  706;  Martin  v.  Cotter,  7  Ir 
Eq.  176;  Lachlan  v.  Reynolds,  Kay's  Rep.  52;  Daniels 
V.  Davixon,  17  Ves.  443;  Nelthorpe  v.  Holgate,  1  Coll 
203;  Hallv.  Smith,  14  Ves.  426;  Clive  v.  Beaumont,  1 
De  G.  &  Sm.  397 ;  Gaston  v.  hrankum,  2  De  G.  &  Sm. 
561;  Spunner  v.  Walsh,  10  Ir.  Eq.  R.  386;  Pope  t. 
Garland,  4  Y.  &  Coll.  394 ;  VignoUes  v.  Bowen,  12  Ir. 
Eq.  194;  Hughes  v.  Jones,  3  De  G.  F.  &  J.  307; 
Parker  v.  TasweU,  2  De  G.  &  J.  559 ;  Chitmock  y. 
Marchioness  of  Ely,  1 1  Jur.  N.  S.  32  ;  Gray  v.  TumbuU, 
2  L.  R.  Sc  App.  64  ;  Sugden's  Veniors  and.  Purchasers, 
342,  627,  764 ;  Dart's  Vendors  and  Purchasers  983. 

Lord  O'Haoav,  C. — ^Although  the  arguments  have  been 
protracted,  the  questions  arising  ara  very  few.  The  first 
requires  ns  to  consider  whether  Keays  was  aw«re  of  the  faot 
of  tbene  persons,  fiyan  and  Lacy,  being  tenants  from  year 
to  year ;  and  then  we  must  consider  the  eSeot  of  that  know- 
ledge on  the  rights  of  Kesya.  We  have,  for  convenience, 
taken  the  two  causes  together.  In  CarroU  and  Dundon  v. 
Keays  it  is  sought  to  compel  tiie  specific  performance  of  an 
agreement  for  the  sale  of  the  lands  of  Annaholty,  made  in 
March,  1872,  and  duly  signed  by  the  defendant.  It  was  to 
this  effect.  [His  Lordship  here  read  the  agreement].  The 
bill  then  goes  on  to  say  that  Keays  was  aware  that  a 
portion  of  the  lands  were  in  the  poasessian  of  the  tenants 
named  in  the  bill.  It  states  the  preparation  of  the  agree- 
ment, that  in  May  there  was  a  meeting  on  the  lands  for  the 
purpose  of  giving  and  ti^ng  poeseiaion,  and  that  Keays 
required  clear  pofsessiGn,  althongh  (the  plnintiffd  say)  be 
bad  notice  of  the  tenant's  possession  before  the  execution  of 
the  agreement.   Various  notices  from  the  solicitorB  followed, 
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and,  on  tiie  17th  M»y,  a  notioe  from  Keay's  solicitor  requir- 
ing clear  po8ae«don  of  the  land,  but  offering  to  accept  a 
proper  attornment  from  the  tenants.  The  bill  then  states 
that  on  the  following  day  Carroll  attended  on  the  lands,  and 
offered  that  the  tenants  woold  attorn  to  Keays,  but  that 
Kenys  refused  possession,  and  would  not  complete  the 
purchase.  Then  the  bill  in  this  cause  was  filed.  Of  the 
Answer,  the  4th  and  14th  paraerapha  are  mainly  material 
for  the  judgment  of  the  court.  They  aver  a  total  want  of 
knowledge,  on  the  part  of  Keays,  of  the  possession  of  these 
tenants.  There  is,  in  the  4th  paragraph,  a  distinct  denial 
that  he  had  any  knowledge  or  suspicion  that  any  persons 
were  in  possession  of  a  portion  of  the  lands.  In  the  •14th 
paragraph  he  repeats  that  he  went  to  the  inspection  of  the 
lands  after  the  agreement,  never  having  previously  heard 
that  any  persons  were  in  possession  of  a  portion  of  the  lands. 
The  15th  paragraph  of  his  answer  is  to  the  same  effect  He 
then  makes  a  case  of  concealment,  and  urges,  that  owing  to 
the  default  of  the  plaintiflb  they  cannot  compel  him  to 
carry  out  the  agreement.  The  plaintiff  in  the  second  canse 
of  Keayt  r.  Carroll  filed  his  bill  on  the  12th  July,  1872.  It 
seeks  specific  performance  of  the  same  agreement  which,  in 
the  answer  in  the  first  caose  was  alleged  to  be  broken,  and 
compensation  for  the  loss  and  damage  inonrred  by  reason  of 
the  non -performance  of  the  agreement.  The  learned  Vice- 
Chancellor  dismissed  the  bill  in  the  first  oanse  with  costs,  as 
the  plaintiff  would  not  accept  such  terms  as  he  thought  just. 
Then,  in  the  second  cause,  enquiries  were  directed  aa  to  the 
amount  of  compensation  in  respect  of  the  tenancies  and  of 
any  special  damage ;  and  the  agreement  was  decreed  tu  be 
specifically  performed.  The  question  of  costs  was  adjourned. 
There  is  iro  dispute  as  to  the  agreement,  for  both  parties 
require  the  specific  performance  of  it ;  and  the  decision  of 
the  Vica-Chancellor,  in  brief,  is  that  the  possession  of  the 
tenants  warrants  a  claim  for  compensation  ou  the  part  of 
the  purchaser.  The  main  facts  are  clear.  Both  parties  rely 
on  the  agreement,  and  both  agree  as  to  fact  of  the  tenancies, 
but  the  question  is  as  to  what  effect  these  tenancies  ought 
to  have  as  regards  the  decree.  There  is  here  an  absolute 
contradiction  between  the  parties.  The  plaintiffs  say  that 
the  defendant  was  aware  of  the  actual  occupation,  and  his 
denial  does  not  rely  on  his  ignorance  of  the  character  ot  the 
tenancies,  but  on  this,  that  he  did  not  know  at  all  of  the 
tenancies.  There  is  proof  conclusive  that  in  1871  Keays  was 
upon  the  land,  and  became  more  or  less  acquainted  with  it 
and  with  its  occupants.  He  represented  himself  to  Carroll 
as  being  perfectly  acquainted  with  the  lands,  and  as 
having  frequently  shot  over  them.  Connor  Kyan  says  that 
Keays  visited  the  land  several  times  in  1871,  and  that  on 
one  occasion  he  accompanied  Keays  over  them.  He  says  hs 
told  Keays  he  bad  a  garden  and  turf  bank,  and  that  he 
pointed  out  the  other  occupations.  Keays  made  in  his 
answer  no  reference  to  these  transactions.  He  broadly 
denied  his.knowledge  of  the  tenancies ;  and  if  that  denial  had 
been  maintained  there  would  have  been  an  end  of  the  case. 
But  the  evidence  of  Keays  is  at  total  variance  with  that 
statement.  He  admits  that  he  did  visit  Annaholty  in  1871, 
he  admits  that  Connor  Kyan  did  point  out  certain  houses  on 
the  lands,  and  he  nowhere  denies  Lacy's  statement,  that  ha 
often  inspected  the  lands. 

The  weight  of  evidence  is  strongly  against  Keays.  I 
cannot  reconcile  the  statement  in  his  answer  with  the  affi- 
davits ;  I  cannot  understand  how  he  denied  all  knowledge 
of  the  tenancies.  And  when  I  find  him  in  conflict  with 
other  witnesses  who  are  presumably  truthful  in  their  evi- 
dence, I  cannot  put  out  of  sight  that  answer  of  bis  which 
was  caloulated  entirely  to  mislead  the  Court.  There  are 
circumstances  of  corroboration  of  the  plaintiff  'a  case  which 
cannot  bo  put  out  of  sight  Miss  Dundon  states  that  he 
informed  her  of  his  inspection  of  the  new  bounds  ditch,  and 
that  that  bounds  ditch  runs  into  the  ditch  which  fences  one 
side  of  Lacey's  holding,  and  that  he  could  not  have  examined 
ttie  bounds  ditch  without  seeing  Lacey's  garden.  This 
eomes  strongly  in  aid  of  the  plaintiff's  contention  that  he 
was  put  on  enquiry,  and  that  there  was  notioe  to  Lim  of 
these  tenancies.  Keays  acknowledges  that  he  made  refer- 
ence to  the  gate  on  the  day  of  the  date  of  the  agreement,  bat 


not  at  the  time  the  plaihtiffs  aaaert.  It  may  fairly  be  re- 
marked that  this  incident  was  not  very  conclusive,  and  I  do 
not  rely  upon  it  much,  bat.  taken  in  connexion  with  the 
statement  about  the  bounds  ditch,  it  is  in  aid  of  the  plaintiff's 
contention.  As  to  the  transactions  which  took  plaoe  after 
the  agreement,  they  are  of  value  only  as  they  cast  a  reflected 
light  on  the  antecedent  dealings.  I  shall  not  occopy  time 
by  dwelling  largely  on  them,  but  they  do  not  indicate  a  clear 
and  consistent  objection  ou  the  part  of  Keays  to  the  posses- 
sion of  these  tenants,  and  they  show  that  the  bargain  waa 
not  broken  off  in  consequence  of  it  If  he  was  willing  to 
take  the  attornment  of  the  tenants,  the  fact  of  the  readiness 
or  not  of  the  tenants  to  attorn  is  of  little  account ;  but  the 
effect  of  it  all  is  that  he  did  not  oonsider  the  occupation  of 
the  tenants  inconsistent  with  tb«  contract.  The  letter  of 
Ryan,  the  solicitor  of  Keays,  to  Fitzgerald,  manifests  no 
great  surprise  at  the  occupation  of  these  tenants,  it  rather 
shows  that  the  bargain  was  broken  off  not  because  of  the 
tenancies,  but  because  of  the  tenants  not  being  ready  to 
attorn.  He  made  no  claim  inconsistent  with  the  knowledge 
of  the  tenancies  now  insisted  on.  The  controversy  seems  to 
have  been,  not  as  tu  the  tenancies  being  there,  bnt,  as  to 
whether  the  tenants  would  do  certain  acts  or  not.  I  feel 
myself  bound  to  agree  with  the  contention  of  the  plaintiSs 
as  to  knowledge  of  these  tenanoiea,  and  I  am  not  prepared 
to  throw  over  the  testimony  of  one  of  thoae  tenants — above 
all  when  that  testimony  is  made  powerful  by  the  purchaser's 
self-contradiction  and  by  the  impossibility  of  believing  him 
when  he  says  he  did  not  know  the  lands. 

There  rvmain  the  questions  of  law.  The  first  of  these 
was  as  to  the  form  o<  the  agreement.  The  words  "  interest " 
and  "possession"  were  the  words  in  it  in  dispute.  The 
vendee's  solicitor  drew  up  the  agreement,  and  the  sale  was 
absolute.  For  the  vendors,  it  was  shown  that  the  interest 
intended  to  be  assigned  was  the  lease  biirthened  with  the 
tenancies.  The  description  in  the  agreement  of  the  interest 
to  he  conveyed  was  favourable  to  the  plaintiff's  contention. 
It  does  not  necessarily  imply  possession  without  any 
tenancy.  The  word  is  equivocal,  and  we  must  interpret  it 
in  the  light  of  the  evidence,  and  it  may  be  presumed,  too, 
that  Keays  was  not  to  take  more  than  the  vendors  had. 
The  second  point  is  cognate.  It  has  been  urged  that  this 
was  a  case  of  mistake.  In  UamtU  v.  YaUUng  (mpra). 
Lord  Bedesdale  said: — "There  is  another  ground  on  whicli 
courts  of  Equity  refuse  to  enloros  specific  execution  of  aa 
agreement,  that  is,  when  from  the  drcomstances  it  is 
doubtful  whether  the  party  meant  to  contract,  to  the  ex- 
tent that  he  is  sought  to  be  ofaai^ed. "  That  principle  has 
been  repeatedly  acted  on,  and  no  doubt  the  extraordinary 
action  of  equity  ought  not  to  be  exercised  to  compel  the 
performance  of  a  doubtful  agreement  But  this  does  not 
apply  here.  In  the  case  of  the  Marquit  of  Townthend  ▼. 
Stanffroom  (tupra).  Lord  Eldon  said: — "II  is  competent  to 
this  court,  at  least  for  the  purpose  of  enabling  it  to  deter- 
mine whether  it  will  specifically  execute  sn  agreement, 
to  receive  evidence  of  the  circumstances  under  which  it 
was  obtained ;  and  I  will  not  say,  there  are  net  cases  in 
which  it  may  be  received  to  enable  the  court  to  rectify  a 
written  agreemeni^  open  surprise  and  mistake,  as  well  as 
Iraud ;  proper,  irrefragable  evidence,  as  clearly  satisfac- 
tory, that  there  has  been  mistake  or  surprise,  as  in  the 
other  case  that  there  has  been  fraud.  I  agree,  those  pru- 
ducing  evidence  of  mistake  or  surprise,  either  to  rectify  an 
agreement,  or  calling  upon  the  conrt  to  refuse  a  specific 
performance,  undertake  a  case  of  great  difficulty."  And 
in  Wataon  v.  Martton  (ttipra).  Lord  Justice  Turner  said :  — 
"  The  Court  does  not  refuse  a  specific  performance  on  the 
arbitrary  discretion  of  the  judge.  It  must  be  satisfied  that 
the  agreement  would  not  have  been  entered  into  if  its  trua 
effect  had  been  understood."  Applying  these  principles  to 
the  case,  I  do  not  think  there  is  "  proper,  irrefragable  evi- 
dence," that  Keays  would  not  have  entered  into  this  con- 
tract if  the  fact  of  these  tenancies  had  been  known  of  by 
him.  The  vendors  could  not,  knowing  the  estate  exactly 
which  they  had  received  from  the  testator,  have  ever  in- 
tended to  give  that  possession  for  which  it  is  alleged  that 
they  poweifeasly  and  improvidently  contracted.   The  vendee 
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bad  the  inttrament  prepared  bj  hia  own  Bolicitor  and  he 
■boald  have  Mcnred  bimself  then  by  the  instructioos  whidi 
he  gave.  He  futtad  his  olaim  to  the  clear  pOBsegaion  Bteiidily 
Tesisted  all  through  by  the  vendors,  whilst  he  himself  pro- 
feesed  that  he  would  be  content  with  the  possession  Incum- 
bered by  two  attorning  tenants.  I  am  unsatisfied  that 
Eeays  woald  not  have  entered  into  this  agreement  if  he  had 
known  of  the  existence  of  the  tenancies. 

I  now  oome  to  consider  the  legal  consequences  of  the 
knowledge  of  Eeays  that  these  tenancies  existed.  One  of 
tbe  grounds  for  applying  the  doctrine  of  oonstructive 
notice  is  that  of  negligence  on  the  part  of  the  vendee,  and 
his  not  acquiring  a  due  knowledge  of  his  purchase.  It  is 
unreasonable  that  pnrohnsers  should  be  encouraged  to  make 
objeotiona  to  small  cottier  tenanbiea,  where  they  oonld  easily 
have  ascertained  the  truth  by  enquiring  at  tbe  proper  timei. 
It  is  clear  beyond  all  dispute  that,  as  between  pnrchaser  and 
tenant,  notice  of  the  occupation  is  notica  of  the  terms  of  the 
occupation,  and  that  he  is  bound  by  all  the  terms  of  the 
tenancy.  Tliis  has  been  laid  down  in  a  series  of  decisions, 
culminating  in  Danieli  v.  Daviton  (mpra),  and  has  ever 
been  recognised  since.  In  AUenv.  Anthony  (tupra),ib!aiuen 
poaseseion  of  a  tenant  was  held  to  be  notice  to  the  vendee  of 
Ilia  whole  actual  interest,  even  of  a  right  to  cut  timber  which 
he  acquired  subsequently  to  his  title  to  possession.  These 
dootrines  are  approved  of  by  Lord  St,  Leonards  in  his  book 
on  "  Vendors  and  Purohasers,"  and  they  fully  establish  that 
notice  of  the  possession  of  By  an  and  Laoy,  was  notice  of  all 
their  rights.  Is  there  any  rubstantial  difference  between 
the  case  of  vendee  and  tenant,  and  vendee  and  vendor,  as  to 
this  question  of  notice !  The  point  is  decided  in  Jama  v. 
JAchfieUt  (Mtpra).  There  Lord  Romilly  said: — " The  cnse  of 
Danielt  v.  Dam»on  determined  that  as  between  tbe  tenant 
himself  and  the  purchaser,  the  purchaser  was  bound  to  en- 
quire, and  oould  not  dispute  the  tenant's  right.  Does  that 
duty  apply  to  the  case  between  vendor  and  purchaser,  as 
well  as  between  purohaser  and  tenant  t  I  have  found  no 
case  exactly  in  point,  but  tbe  principle  appears  to  me  to  be 
tbe  ssme,  and  to  be  applicable  to  both  cases.  Why  is  the 
purohaser  bound  to  enquire  as  regards  the  tenant,  and  yet 
not  bound  to  enquire  as  regards  bis  rights  against  the 
vendee  t  I  am  unable  to  see  any  ground  for  a  technical 
and,  as  it  appears  to  me,  an  arbitrary  distinction,  which 
should  limit  the  application  of  the  rule  to  one  person,  when 
the  reason  of  it  extends  to  all  persons  whatsoever."  Tbe 
case  before  ns  is  substantially  the  same,  for  here  the  vendee 
bad  knowledge  of  the  possession  of  tbe  tenants.  In  Jama 
T.  Liehfidd  there  was  notice  of  a  lease ;  here,  there  is  notice 
of  a  tenancy  from  year  to  year.  The  puicbaser  is  not  en- 
titled to  compensation  if  Lord  Romilly's  proposition  is  to 
be  upheld,  for  there  is  no  substantial  distinction  between 
the  cases.  The  purchaser  may  often  be  hardly  dealt  with,  bat 
bow  is  he  more  hardly  dealt  with  than  if  it  was  the  tenant 
who  had  asserted  his  right  1  Why  should  the  knowledge  be 
more  insufficient  in  one  ease  than  in  the  other?  Lord 
Jtomilly  baa  observed  that  he  found  no  case  in  point ;  but  it 
i(  to  be  said  there  is  no  case  against,  if  there  is  no  case  in 
rapport  of  his  judgment.  That  as  batweon  pnrchaser  and 
vendor  notice  of  a  lease  is  notice  of  its  contents,  was  held 
in  hall  V.  Smith  (tupra).  Is  there  any  real  difference 
between  a  purchaser  wbo  knows  of  a  lease,  but  does  not 
know  its  terms,  and  a  purohaser  who  knows  of  a  tenancy 
from  year  to  year,  but  does  not  know  the  conditions  of  it  t 
tidthorpe  v.  UolgaU  (mpra),  was  very  much  pressed  upon 
ns  by  counsel  for  tbe  respondent.  With  reference  to  xiuA 
case,  it  must  be  remarked,  that  tbe  Vice  Chancellor  decided 
it  on  the  particular  circumstances  of  tbe  case,  and  laid  down 
no  general  principle.  On  the  other  hand,  we  have  Jama  v. 
Lie/iJUld  expressly  in  point,  and  neither  reversed  or  dis- 
approved of.  The  result  is  that  the  purchaser  is  held  to  be 
fixed  with  notice  of  the  tenancies,  that  we  declare  him 
bound  to  carry  the  agreement  into  execution  without  com- 
pensation, and  that  the  appeal  in  Kmyi  v.  Carroll  must  be 
dismissed  with  costs. 

CHHBnav,  IiJ. — ^It  is  necessary  not  only  that  the 
ftraoge  injustice  of  the  Court  below   should  be  undone. 


but  that  the  precise  and  exact  chloacter  of  the  issue  which 
is  involved  should  be  defined.  We  must  examine  what  ia 
the  difference  between  the  written  instrument  and  the 
extrinsia  circumstances.  Each  of  the  bills  has  for  its 
object  the  specific  performance  of  the  same  contract  of  sale, 
embodied  in  the  same  agreement.  There  is  no  ambiguity 
patent  on  the  face  of  the  instrument.  But  there  is  an 
ambiguity  raised  from  without.  Was  the  subject  matter  of 
the  sale  that  which  is  in  tita  original  bill  alleged  ?  Was  it 
what  the  plaintiffs  say — a  sale  of  the  lands,  sabject  to  such 
rights  ae  these  tenants  had  ?  Or,  was  the  subject  matter  of 
the  sale  what  is  allied  in  the  cross  bill !  Was  it  a  sale  of 
what  the  defendants  never  had— the  possession,  by  their 
own  actual  occupation,  throughout  the  whole  of  the  lands  t 
To  which  of  these  two  subject  matters  was  this  agreement 
to  be  applied  ?  Three  conclusions  might  be  drawn  from  tbe 
external  evidence — ^fiist,  that  the  parties  meant  to  contract 
for  the  same  thing,  and  that  that  was  wliat  the  plaintiffs  in 
the  original  bill  alleged ;  secondly,  that  they  meant  to  con- 
tract for  the  same  tUng,  but  not  for  what  was  in  the  ori- 
ginal bill  but  in  the  cross  bill  alleged ;  thirdly,  that  the 
contracting  parties  misunderstood  each  other — the  one  be- 
lieving that  he  was  selling  what  is  contended  for  in  the  first 
bill,  and  the  other  that  he  was  buying  what  he  alleges  in  his 
cross  bill.  In  that  last  case,  prol»bly,  both  IxQls  would  be 
dismissed  without  costs.  The  real  struggle,  under  these 
circumstances,  must  take  place  outside  the  writing,  for  we 
want  to  know  what  was  the  subject  matter  of  the  writing. 
That  knowledge  can  only  be  supplied  by  parol  evidence  ;  for 
where,  as  in  Lake  v.  Deirlt  (tupra),  tiie  terms  of  the  writing 
are  flexible,  or  ci^ble  of  indicating  m<Hre  than  one  subject 
matter,  where  there  are  more  subjects  than  one  to  which  the 
agreement  will  lend  itself,  then  there  is  an  amUguilat  tateni, 
and  you  must  have  recourse  to  parol  evidence.  The  case  of 
Hvgha  v.  Jana  (lupra)  lays  down  that  a  bare  agreement  to 
sell  the  possession  of  land,  means  the  fee  simple  in  posses- 
sion, but  that,  if  the  purchaser  has  been  previously  ac- 
quainted with  the  material  facts  as  to  the  vendor's  interest, 
and  if  that  interest  supplies  enough  to  satisfy  the  terms  of 
the  writing,  he  must  be  content  with  the  particular  interest 
which  the  evidence  dehort  identifies  as  the  subject  matter 
for  which  he  dealt.  So,  if  in  tiiat  case  the  agreement  had 
been  to  sell  the  lands  of  Annaholty  for  £1,800,  the  veudor 
would  have  been  bound  to  give  the  purchaser  tbe  fee  simple 
in  possession,  but  it  could  have  been  shown  that  the  real 
thing  contracted  for  was  the  lease  with  its  burthens.  And 
here  it  is  open  to  the  plaintiffs  to  prove  that  the  real  sale 
was  of  the  property  in  its  existing  state  of  possession  by 
them,  and  their  servants  and  tenants.  Therefore,  in  this 
case  the  writing  ia  neutral,  and  tbe  controversy  lies  outside 
it.  I  call  m  aid,  now,  the  external  evidence,  to  see  if  the 
parties  were  contracting  ad  idem,  and,  if  so,  whether  the 
contract  was  for  what  is  alleged  in  the  croes  bill  or  in  the 
original  bill.  It  is  plain  that  what  Carroll  and  Miss  Dnndon 
meant  to  sell  was  the  interest  which  the  testator  had  left 
them  in  the  lands.  The  agreement  says — "  They,  the  said 
Thomas  Carroll  and  Helena  Dimdon,  as  such  executrix  and 
executor  as  aforesaid,  do  hereby  agree  to  make  and  execute 
unto  the  said  Thomas  Keays  a  deed  of  conveyance  of  the 
said  lands  and  premises,  in  as  full,  large,  and  ample  a 
manner  as  the  said  Thomas  Oundon  held  and  enjoyed  the 
same  under  said  lease."  This,  at  all  events,  proves  that 
what  tiie  executors  offered  for  sale  was  what  had  vested 
in  them  under  the  lease  ;  but  the  testator  had  himself  taken 
the  lease  subject  to  these  tenandee.  What  is  the  subse- 
quent conduct  of  the  parties  1  Keays  requires  the  tenants 
to  be  removed,  and  Miss  Dundon  at  once  says  she  will  not 
reiflbve  them  on  any  terms  whatever.  Whatever  Keaya 
thought,  Carroll  and  Miss  Dundon  never  thought  of  selling 
anything  but  what  the  testator  left ;  and  the  Court  would 
not  oblige  them  to  perform  this  agreement  as  contended  for 
by  Keays.  The  bill  in  his  suit  ought  therefore  to  have  been 
dismixsed  with  costs.  But  the  deifendants  in  Keays*  cause 
say  that  they  are  entitled  to  specific  performance  of  the 
agreement.  To  support  this  contention  they  must  prove 
that  Keays  agreed  to  buy  what  they  agreed  to  selL  This  it 
the  only  difficulty  in  tbe  case.     If,  at  a  time  previous  to  the 
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exeoution  of  the  agreement,  Keayi  bad  knowledge,  whether 
by  express  conunumcation  or  by  legal  implication,  that  these 
tenants  held  their  holdings  from  year  to  year,  and  if  being 
fixed  with  that  knowledge  he  made  no  objection,  then,  upon 
this  supposition,  1  think  it  is  certain  that  it  must  be  held 
that  what  he  meant  to  take  was  the  property  in  its  existing 
state,  and  not  in  another  state  in  which  the  plaintiffs  would 
never  have  agreed  to  give  it.  But,  has  he  been  fixed  with 
that  knowledge  I  Not  by  any  infonuation  received  from  the 
vendors  themselves.  Neither  party  ever  alluded  to  these 
tenandes.  But  there  were  other  sources  of  information — 
the  communications  of  the  tenants  themselves,  the  evidence 
of  the  senses.  Just  twelve  months  before,  he  had  actually 
concluded  an  agreement  for  the  purchase  of  these  lands, 
which  was  afterwards  broken  off.  He  had,  between  the 
2nd  and  6th  of  March,  visited  and  inspected  the  premises, 
and  he  went  there  with  the  suspicions  scrutiny  of  an  intend- 
ing purchaser  about  to  make  a  large  investment.  What 
must  he  have  seen  ?  Three  cottier  residences,  each  inha- 
bited by  a  man  and  his  family — turf  banks,  which  must 
have  been  cnt  by  the  inhabitants  of  these  houses.  Was  he 
struck  with  blindness,  this  practical  farmer!  Counsel, 
knowing  the  vital  importance  of  his  not  being  fixed  with 
knowledge  of  these  tenancies,  has  pleaded  a  flat  denial  in 
the  fourUi  paragraph  of  his  answer,  stating  "  that  the  fact 
was  entirely  unknown  to  and  unsuspected  by  the  defendant, 
till  he  went  to  inspect  the  lands  "  aiter  the  agreement  was 
concluded  ;  and  again,  in  the  fourteenth  paragraph,  "  never 
having  previously  heard  that  persons  were  in  possession  of 
any  portion  whatever  of  said  lands."  The  knowledge 
denied  was  said  to  be  that  he  had  any  information  of  them 
except  as  labouieis,  and  that  he  did  not  know  of  them  as 
tenants  from  year  to  year.  This  is  a  mere  gloss.  What 
was  meant  by  the  pleader  was  that  the  defendant  had  no 
knowledge  of  the  tenancies  whatever  ;  and  the  defendant, 
when  he  came  to  verify  his  answer,  proved  himself  eqtud  to 
the  occasion.  But,  suppose  there  was  no  other  evidence,  is 
the  Court  bound  to  give  a  defendant  the  benefit  of  such 
astounding  blindness  as  the  defendant  baa  shown  in  this 
case  ?  In  Bovia  v.  Bound,  6  Yea.  SOS,  Lord  Loughborough 
said — "  Certainly,  the  meadow  is  very  much  the  worse  for  a 
road  going  throngh  it ;  but  I  cannot  help  the  carelessness  of 
the  purchaser,  who  does  not  choose  to  inquire.  It  is  not  a 
latent  defect."  It  was  remarked  that  in  Sllard  v.  Lord 
Landaff,  1  B.  &  R  249,  Lord  Manners  expressed  dissatis- 
faction with  that  decision  ;  but  to  this  depreciation  I  can 
oppose  a  greater  authority.  In  Martin  v.  Cotter,  3  J.  &  Lat. 
fiOti,  Lord  St.  Leonards  said  : — "  In  Bvala  v.  Bmmd  the 
premises  were  described  as  a  meadow,  and  no  notice  was 
taken  of  a  path  across  it.  That  was  an  object  of  sense 
which  any  one  could  discover ;  and  every  person  must  be 
supposed  to  know  what  he  is  bidding  for.  If  the  purchaser 
had  seen  the  meadow  he  oould  not  avoid  seeing  the  way 
across  it,  and  therefore  he  was  held  bound  by  his  purchase. ' 
Were  three  cottier  tenancies  and  a  cut  tuif  bank,  more  or 
less  evident  than  a  path  through  a  meadow !  Lord  Lough- 
borough's decision  must  rule  this  case  :  these  are  no  latent 
defects.  But  we  are  not  left  to  such  inferences  ;  we  have 
the  affidavits  of  Ryan  and  Lacy,  which  show  that  these 
things  were  aotnaUy  pointed  out  to  Keays.  [His  Lord- 
ship here  read  Connor  Ryan's  evidence,  in  which  he 
stated  that  be  had  himself  pointed  out  the  turf  bank  and 
the  diffisrent  holdings  on  the  farm  to  Keays.]  Now,  is 
Connor  Ryan  worthy  of  credence  t  It  was  stated  that  the 
Vice-Chancellor  did  refuse  to  credit  him.  But,  unless  we 
are  prepared  to  say  that  such  persons  are  never  to  be 
believed  at  all,  this  man's  eviJence  can  never  be  lost  sight 
of.  He  is  taking  the  xide  of  the  party  going  out,  when  he 
kno  wB  that  his  fate  is  in  the  hands  of  the  incoming  landlord. 
Surely,  the  instinoti  of  the  Irish  tenant  are  selfish  enough  to 
make  him  turn  to  the  rising,  rather  than  to  the  setting 
son.  The  contradiction  of  Mr.  Keays  is  of  weight  against 
no  man,  when  he  contradicts  bis  own  answer.  Verifying 
his  answer,  he  dared  to  swear  that  he  had  no  knowledge  of 
these  ocoapanciea;  now  he  is  compelled  to  the  admission 
that  in  March,  1871,  be  did  see  these  cottages  and  the  bog. 
After  that,  hia  denial  of  Ryan's  evidence,  even  if  true. 


would  be  wholly  immateriaL  In  order  to  get  rid  of  the 
effect  of  notioe  of  poesetaion,  "  Troe^"  they  said,  "he  knew 
they  were  in  posaeasion,  but  not  except  as  gervaats  or 
caretakers."  To  give  any  weight  to  that  contention  would 
be  to  take  a  wholly  improper  view  of  the  doctrine 
of  constructive  notice.  But  it  is  proved  that  he 
had  knowledge  that  these  men  held  as  tenants,  and 
under  rent.  Subsequently  to  the  signing  of  the  agree- 
ment he  went  on  the  lands,  and  he  found  the  persons 
on  them  very  shy  of  giving  any  information;  and, 
among  other  questions,  he  asked  them  this  : — "  Did  tliey 
ever  settle  accounts !"  Now,  if  he  thought  they  were 
labourers,  there  was  no  reanou  for  asking  such  a  question, 
but  if  they  were  tenants  he  had  aa  intorest  in  inquiring^ 
lest  they  might  have  paid  rent  on  aoooont.  This  was  the 
first  occasion  after  we  agreement  on  whiob  he  had  any 
oommunicatiou  with  the  vendors  or  the  tenants,  and  yet  w» 
find  him  in  possession  of  the  knowledge  that  rent  was  paid. 
Next,  there  is  the  letter  from  Miss  IXnndon's  solictor. 
That  is  as  distinct  an  intimation  as  oould  be,  that  the 
tenants  oould  not  be  disturbed  without  notiee  to  quit.  In 
fact,  it  was  a  revelation,  aooording  to  oonnsel  for  the 
defendant,  that  they  were  tenants  frixn  year  to  year.  But 
Keay's  solicitor,  in  his  reply,  clearly  accepts  it  as  a  thing 
already  known.  If  they  knew  that  then,  how  oould  they 
have  aaquired  that  knowledge  unless  before  the  agreement 
was  signed.  In  Jona  v.  Snath,  1  Hare  65,  Vioe-Chanoellor 
Wigram,  in  a  dissertation  on  constractive  notice,  classified 
the  cases.  He  says  they  resolve  themselves  into  two 
classes — "First,  cases  in  which  the  party  charged  has  had 
actual  notice  that  the  property  in  dispute  was  in  fact 
charged,  incumbered,  or  in  some  way  affected,  and  the 
Court  has  thereupon  bound  him  with  oonstruotive  notioe  of 
facts  and  inatruuients  to  which  he  would  have  been  led  by 
an  inquiry  after  the  charges,  incumbrances,  or  other  circum- 
stances affecting  the  property  of  which  he  had  actual 
Dotioe ;  and  secondly,  cases  in  which  the  Court  has  been 
satitfit-d  from  the  evideuoe  before  it,  that  the  party  charged 
had  designe<lly  abstained  from  an  inquiry  for  the  very 
purpose  oi  avoiding  notioe."  And  further  down  he  ranka 
Allin  v.  Anthony,  JOanitUy.  Airuon, and  Taylor  \.Slibl>er, 
not  under  the  second,  but  under  the  first  head  It  ia 
evident  from  this,  that  in  the  prooesa  of  fixing  with  notice 
there  are  two  distinct  elements— actual  knowledge  of  some 
thingx,  and,  flowing  from  that,  constructive  knowledge  of 
other  things.  Actual  knowledge,  in  this  caae,  went  the  full 
length  of  knowledge  that  yearly  rents  were  paid.  But  it 
was  said  that  he  b^eved  the  occupation  of  the  parties  was 
not  their  own  occupation,  but  as  servants  of  their  maateia. 
But,  if  he  knew  that,  he  did  not  say  anything  about  it  to  the 
vendors  ;  ths  purchaser  asked  for  no  explanation  of  the  fact 
of  the  occupation,  the  vendors  made  no  represoitation 
which  would  relieve  him  from  the  duty  of  inquiry.  The 
amount  of  actual  knowledge  is  enough  to  fix  bun  with 
ccmstructive  knowledge  of  everything  that  lay  behind. 
The  bare  fact  uf  possession  is  snfiicient  to  make  it  neoeaaaiy 
for  the  purchaser  to  inqnire.*  For  the  bare  fact  of  posses- 
sion tells  nothing  of  its  own  origin,  and  the  purchaser  must 
make  inquiries,  in  order  to  satisfy  himself  what  kind  the 
possession  is.  He  caooot  satisfy  himself  in  his  own  miod 
that  all  is  right,  and  then  turn  round  on.  the  vendor,  and 
say,  "  I  must  have  an  abatement."  In  the  same  case  of 
Jona  V.  Smith,  Vioe-Chancellor  Wigiam  says,  "  If  a  person 
purchases  an  estate  which  he  knows  to  be  in  the  occupaticii 
of  another  than  the  vendor,  he  ia  bound  by  all  the  equities 
which  the  party  in  saoh  occupation  may  have  in  the  land. 
I  do  not  dispute  this  proposition,  for  possession  is  primA 
foot  evidence  of  a  seisin  in  fee.  But  this  case  ia  strictly 
within  the  principle  upon  which  I  am  proceeding.  The 
purchaser  has  actual  notice  of  a  fact  hy  which  the  property 
is  s&cted,  and  he  is  bound  to  ascertain  the  truth."  He 
purchases  on  the  legal  presumption,  that  the  tenant  has  the 
lite,  when  he  does  not  inquire  about  his  occupation. 

*  But  i'ee  Caballero  v,  Heify,  W.  N,  1874,  p.  67.— (Ed.  /.  U 
T.Sep-i 
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If  that  would  be  so  as  against  the  pnrobaser  in  the  oase 
of  a  tenant,  does  it  make  the  whole  difference  that  the 
contention  has  arisen  between  vendor  and  vendee  i  This  is 
tiie  onl;  point  admittiDg  of  grave  cispnte,  and  it  hna  been 
recently  decided.  In  Jamet  v.  Lichfield  (supra)  Lord 
Romilly  denies  that  there  is  any  such  distinction.  One  of 
the  learned  counsel  for  the  defendant  calmly  asked  us  to 
overrule  that  deciaion,  as  we  have  power  to  do  so.  No 
donbt  we  are  not  bound  by  the  decision  of  a  Court  of  First 
Instance  as  much  as  by  that  of  a  Court  of  Appeal.  But,  it 
must  be  remembered  that  there  are  Courts  of  Appeal  and 
Courts  of  AppeaL  And,  situated  as  I  am  here,  I  mnst 
decline  the  function  which  is  offered  to  me,  and  T  thankfully 
accept  the  guidance  of  Lord  Romilly's  decision,  particularly 
as  there  has  been  no  argument  at  the  bar  which  nt  all  shook 
it.  As  between  the  purchaser  and  the  tenant,  the  bare  fact 
that  the  tenant  was  in  possession  is  notice  of  his  rights  to 
the  purchaser.  Why  should  not  the  same  actual  notice 
cany  with  it  the  same  consequences  as  between  vendor 
and  purohaser !  The  only  gronnd  of  distinction  is  that  there 
is  a  dnty  on  the  vendor  to  disclose  all  latent  defects,  and 
that  there  is  no  such  duty  on  the  part  of  tlie  tenant.  But  if 
both  parties  to  the  agreement  are  silent,  the  purchaser  must, 
surely,  be  held  to  have  taken  subject  to  all  existing  rights. 
Suppose  for  an  instant  that  he  had  proceeded  to  turn  out 
these  tenants,  and  that  they  said  they  had  a  lease,  and  filed 
a  bill  to  prevent  him  ;  and  suppose  they  proved  that 
he  had  notice  of  their  possession — ^he  Would  be  beaten. 
Suppose,  then,  he  turned  round  on  the  vendors  with 
a  claim  for  compensation,  the  vendors  woold  offer  the 
very  same  proofs  of  notice.  Would  the  same  evidence 
which  was  offered  with  success,  on  behalf  of  the 
tenant,  be  utterly  worthless  for  the  protection  of  the 
landlord)  Ndihorpe  v.  HolgaU  is  at  wont  overruled  by 
Javut  V.  Lichfield,  which  is  a  later  case.  But  it  is  nut  neces- 
sary to  contend  that.  The  circumstances  of  that  ca»e  were 
very  peculiar.  It  was  cited  for  this  passage : — "Mrs. 
Eolgate's  residence"  (not  possession)  "  on  the  farm  may 
well,  as  between  herself.  Sir  John  Nelthnrpe,  and  Mr. 
Holmes,  have  carried  with  it  constructive  notice  of  her 
rights,  supposing  that  material  to  her  ;  but  it  does  not  fol- 
low that  it  was  notice,  as  between  Mr.  Hnlgate  in  his  char- 
acter of  vendor,  and  Sir  John  Nelthorpe  or  Mr.  Holmes  in 
the  diaracter  of  purchaser."  But,  to  that  very  passage 
follows  a  minute  investigation  of  the  special  circumstances 
of  the  case,  and  although  it  did  not  necessarily  foUow  that 
Sir  John  Nelthorpe's  knowledge  of  Mrs.  Holgate's  residence 
would  have  been  fatal  to  his  case,  neither  did  it  follow  that 
anything  but  the  special  circumstances  of  the  case  could 
have  relieved  him.  There  were  very  special  circumstances 
in  that  case  ;  but  Jama  v.  LiehfiAd  is  very  strong  and 
definite.  [His  Lordship  bore  stated  the  facts  of  Jama  v. 
Lichfield.]  That  case  is  actually  startling  from  the  length 
to  which  it  goes.  So  clearly  was  it  taken  that  the  knowledge 
of  the  tenant's  possession  carried  with  it  knowledge  of  the 
agreement  about  the  house  itself,  that  the  prayer  of  the  bill 
was  confined  to  a  claim  for  compensation  fbr  that  portion  of 
tiie  premises  of  which  he  was  not  in  actual  possession  at  all — 
the  vacant  land.  If,  then,  that  authority  has  established 
that  constrnctive  notice,  springing  trom  actual  possession, 
closes  the  mouth  of  the  purchaser  against  the  landlord  as  it 
does  against  the  tenant,  what  whs  bought  on  the  6th  March, 
1872,  was  the  farm  with  the  tenancies,  and  not  the  farm 
without  the  tenancies.  Consequently,  the  decrees  in  both 
the  causes  were  exactly  what  they  ought  not  to  have  been. 
The  farm  which  was  agreed  to  be  purchased  was  one  of  129 
acres.  Keays  knew  the  lands  very  well,  and  upon  them 
are  two  miserable  cottier  holdings.  He  knows  they  are 
there.  He  asks  no  question.  He  does  not  think  them 
worthy  of  controversy,  of  a  single  observation  ;  but  hardly 
is  the  ink  dry  on  the  agreement,  when  he,  and  bis  attorney 
who  is  always  with  him,  go  open-mouthed  to  the  vend<an 
and  say,  "  O  I  they  are  tenants  from  year  to  year,  1  am 
entitled  to  be  discharged."  But  he  did  not  want  to  be  dis- 
charged— -what  he  wanted  was,  to  make  a  better  bargnin  by 
making  use  of  this  little  miserable  point.  He  was  fortunate 
enough  to  get  a  decree,  and  the  vendors  might  have  been 


obliged  to  pay  whatever  gam  the  Chief  Clerk,  in  the  ezerdae 
of  his  delegated  judidai  functions,  woold  think  it  right  to 
give,  together  with  the  costs  of  the  two  Equity  suits.  A 
more  mischievous  encouragement  to  crafty  purchasers,  to 
keep  alive  small  objections  for  the  purpose  of  getting  after 
advantages,  ooold  not  well  be  imagined.  I  am  happy,  how- 
ever, to  know  that,  in  this  case,  the  lot  has  fallen  on  the 
side  of  justi'se. 

Solicitors  for  the  appellants,  Dogh  <6  Dundon. 
Solicitor  for  the  respondent,  John  Ryan. 


ROLLS  COURT. 


(Before  Sdixivaii,  M.R.) 

Reported  by  Ckcil  R.  Rochb,  Esq.,  Barrister-at-Unr. 

In  re  W.,  a  Soucitob. 

March  4,   1874 Attachment — Debtors  Act  (Ireland), 

1872,  sec.  5,  mtb-sec  4 — Non-payment  of  money  due  by  a 
solicitor  to  client. 

A  solicitor  who,  acting  under  a  poieer  of  attorney, 
receives  money  for  a  dient,  and  neglects  to  pay  it  over, 
when  ordered  by  the  Court  to  pay  the  same  in  his  character 
of  solicitor,  is  guilty  of  misconduct  in  respect  of  which  an 
attachment  may  be  issued  against  him  within  the  35  Jr  36 
Vic,  c.  S3,  sec  5,  stA-sec  4,  although  his  default  may  be 
occasioned  by  inabiUty  to  pay. 

Application  for  an  attachment  against  W.,  a  solicitor, 
for  non-payment  of  money  ordered  by  the  Court  to  be 
paid.  W.  was  solicitor  for  Mrs.  Bird,  and,  acting  under 
a  power  of  attorney  to  draw  an  annuity  to  which  she 
was  entitled,  he  had  received  a  portion  of  the  annuity, 
but  not  having  p^d  it  over  to  MTrs.  Bird,  a  petition  was, 
io  consequence,  filed  by  her  against  nim  as  her 
solicitor.     Upon  the  hearing  of  this  petition  January, 

1873,  it  was  ordered  by  Suluvan,  M.R.,  with  the 
consent  of  W.,  that  within  ten  days  the  gale  due, 
amounting  to  £100,  should  be  paid  to  Mrs.  Bird;  but 
an  affidavit  of  credits  due  from  Mrs.  Bird  to  W.  was  to 
be  furnished  to  her  by  W.,  and  she  was  to  pay  the 
amount  of  the  credits  found  due.  On  foot  of  this  order 
W.  paid  over  £40.  In  June,  1873,  a  notice  was  served 
on  him  to  pay  the  £60  still  remaining  due  by  him,  or 
that  an  application  would  be  made  to  the  Court  for  an 
attachment  against  him.  As  he  did  not  comply  with 
that  notice,  the  application  was  made  accordingly ;  and 
it  then  appeared  to  the  Court  that  he  was  entitled  to 
credit  for  £1  13s.  4d.,  and  it  was  ordered  by  the  Court 
(June  30,  1873),  that  he  should  pay  the  balance 
remaining  due,  £58  6s.  8d.,  within  one  month  from  the 
date  of  the  order.    That  sum  not  having  been  paid, 

Mr.  Carton,  on  behalf  of  Mrs.  Bird,  now  moved  for 
an  attachment,  referring  to  35  &  36  Vie.,  c.  57,  sea  5, 
sub-sec.  4.  i 

Mr.  Walsh,  Q.C.,  contra A  sum  of  £22  10s.  5d.  is 

due  by  Mrs.  Bird  personally  to  W.  for  costs,  and  should 
be  set-off.  There  is  also  a  sum  of  £81  due  for  costs 
incurred  by  her  husband.  Mrs.  Bud,  as  executrix  to 
the  will  of  her  husband,  received  £500  belonging  to 
him,  out  of  which  the  debt  due  to  W.  shouUl  have 
been  paid.  She  has  not  paid  the  amount,  and  she  has 
now  left  this  oonntry.  Under  this  state  of  facts  the 
Court  should  not,  in  the  exercise  of  its  discretion, 
issue  an  attachment. 

Mr.  Carton,  in  reply At  the  time  of  making  the 

former  order,  credit  was  given  to  W.  for  all  sums 
that  were  fairly  dne.    These  costs  were  never  presented 
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Com.  Ch.] 


Re  W.,  A  SoucnoB Thomas  and  Anothbb  v.  Cox. 


[Com.  Ch. 


to  us  till  the  present  moment.  Costs  due  in  an  execu- 
tory capacity  cannot  be  set  off  against  a  sum  due  to  the 
executnx  in  a  personal  capacity. 

SuLUTAir,  M.R.— This  is  a  motion  <ii  a  very  serious 
oharaoter.  The  principles  which  govern  the  case  are  laid 
dovn  by  James,  L.J. : — "The  meaniog  of  the  Act  (32  ft 
83  Vict.,  c.  62  >ea  4  sub'Sec.  4)  is  clear,  its  object  was  to 
relieve  from  imprisoDmeot  any  one,  whose  default  in  pay- 
ment of  a  sum  of  money  arose  from  poverty.  Therefore, 
certain  cases  were  exempted  from  the  npemtiun  of  the  Act, 
in  which  imprisonment  was  a  punishment  for  misconduct. 
It  is  not  in  every  case  in  wbicli  a  solicitor  is  ordered  to  pay 
a  sum  of  money  that  he  is  liable  to  imprisonment  for  not 
paying  it,  bat  if  he  has  received  money  of  his  client  he  is 
guilty  of  a  breach  of  doty  unless  he  has  it  ready  when  it 
IS  called  for,  and  if  he  nudces  default  the  Court  alnays  con- 
■idera  him  liable  to  punishment.  That  was  the  case  in  Re 
JZttsA,  L.  B.  9  Rq.  147."  (/n  rt  Hope,  7  Ch.  Ap.  628). 
There  is  no  d<>ul>t  there  cannot  Im  a  more  serions  breach  of 
duty  than  for  a  solicitor  to  receive  money  for  a  client  and 
not  pay  it.  This  lady  filed  a  petition,  which  came  before 
me  m  Jannary  1873.  Tt  was  ordered,  with  the  consent  of 
Mr.  W.,  that  within  ten  days  the  gale  due  should  be  paid. 
On  that  occasion  it  was  ordered  that  a  list  of  all  credits  due 
to  Mr.  W.  should  l>e  fiirnished  to  the  petitioner,  and  thnt 
the  petitioner  should  undertake  to  pay  the  amount  so  found 
due.  That  order  having  been  made  on  consent,  Mr.  W. 
cannot  get  out  of  it ;  bat  if  the  Court  sees  there  was  some 
error,  it  has  perfect  power  to  say,  "take  the  order,  but  you 
shall  not  have  the  attachment. '  £40  was  offered  to  the 
petitioner  on  foot  of  that  order,  and  accepted  by  her.  I 
must  say  that  great  forbearance  was  shown  to  Mr.  W.,  and 
there  is  no  reason  to  think  that  undue  pressure  was  pnt  upon 
him.  No  further  payment  having  been  made,  a  notice,  in 
June,  1873,  was  served  on  Mr.  W.  by  the  petitioner,  to  pay 
the  £60  remaining  due,  or  that  she  would  apply  for  an 
attaclunent.  If  there  had  been  any  hurry  on  the  former 
occasion,  there  was  now  plenty  of  time.*  The  only  sub 
stantial  matter,  which  turned  out  to  be  a  matter  of  fiur 
dispute,  was  an  item  of  £10.  I  came  to  the  conclnsion  tliat 
I  should  not  allow  that,  but  I  gave  him  credit  for  £1  18s.  4d. 
That  left  a  balance  of  £68  6a  8d.  It  was  ordered  that  he 
should  pay  that  sum  within  one  month.  It  has  not  t>een 
paid,  and  that  is  a  sum  in  respect  of  the  non-payment  of 
which,  if  rightly  due,  Mr.  W.  is  answerable  for  misconduct. 
By  misconduct  I  mean  holding  the  money  of  a  client,  and 
Dot  Iwing  able  to  pay  it.  It  has  t>een  said  that  there  are 
credits,  bat  I  cannot  see  it.  The  matter  has  been  discnssed 
here  twice ;  he  gave  a  consent  once  ;  every  precaution  was 
taken  to  do  him  justice.  He  never  made  an  affidavit  as  to 
the  credits,  as  he  was  required  to  do  by  the  order.  There  is 
no  excuse  for  a  solicitor  who  applies  to  another  purpose 
money  which  belongs  to  his  cUent.  It  should  be  a  golden 
rule  to  all  solicitors,  that  the  money  of  a  client  should  ba 
regarded  as  sacred.  I  will  make  an  order  for  the  attach- 
ment, but  I  will  give  Mr.  W.  a  fair  time.  The  attachment 
shall  not  issoe,  if  within  one  month  he  pays  half  the  money, 
and  if  within  two  months  from  that  time  he  pays  the  rest. 
The  coxts  of  this  motion  are  given,  but  do  not  form  part  of 
the  money  for  which  the  attachment  is  ordered. 

Order  accordingly. 

Solicitor  for  petitioner,  Clay. 


CONSOLIDATED  CHAMBER. 

(Before  FiTZGEnAi.i),  B.) 

Ueporied  by  Cecii.  R.  Roche,  Esq.,  Barrister-at-Law. 

Thomas  amd  Anotheb  v.  Cox. 

March     17,     1874 Practice — Security  for    costs — 

Plairdiff  resident  out   of  the  Jurisdiction  —  Judgment* 
Extension  Act,  1868  (31  ^  32  Vic,  c.  M). 


Motion,  to  compel  a  plaintiff  resident  in  England  to  give 
security  for  costs,  granted,  notwithstanding  the  passing  of  the 
Judgments  Extension  Act,  1668. 

Raeburn  v.  Andrews,  L.  R  9,  Q.  B.  120,  not  followed. 

Kenny,  on  behalf  of  the  defendant,  moved  that  the 
plaintiffs  be  restrained  from  taking  any  further  pro- 
ceedings in  the  cause  until  they  should  give  security  for 
costs,  masmucb  as  they  resided  out  of  the  jurisdiction 
of  the  Court.  The  action  was  for  goods  sold  and  de- 
livered. The  affidavit  of  the  defendants,  who  wers 
merchants  resident  in  the  city  of  Waterford,  stated  that 
the  plaintiffs  resided  at  Cardiff,  in  Glamorganshire,  in 
Wales,  out  of  the  jurisdiction  of  the  Court. 

Foley,  for  plaintiffs,  contra The  right  to  security  for 

costs,  in  cases  where  the  plaintiff  is  resident  out  of  the 
jurisdiction,  is  given,  provided  there  be  an  affidavit  of  a 
good  defence  upon  the  merits,  by  the  C.  L.  P.  Act,  1853, 
sec.  52.  By  the  passing  of  the  Judgments  Extension  Act 
the  foundation  for  this  enactment  has  been  removed. 
"  When  we  look  at  the  origin  of  the  practice  of  calling  on 
a  plaintiff  resident  abroad  to  give  security  for  costs,  as 
established  in  Pray  v.  Edie,  1  T.  R.  237,  the  point 
becomes  quite  clear.  In  that  case,  the  plaintiff  being  a 
foreigner  residing  abroad,  the  Court  stayed  proceedings 
till  he  gave  security  for  costs,  and  BuUer,  J.,  said : — 
'  For  this  reason,  that  if  a  verdict  be  given  against  the 
plaintiff,  he  is  not  within  the  reach  of  our  law  to  have 
process  served  upon  him  for  costs.'  The  same  point 
was  afterwards,  for  the  same  reasons,  decided  in  Fitz- 
gerald V.  Whitmore,  I  T.  R.  362,  in  the  case  of  a 
plaintiff  reading  in  Ireland,  and  the  rule  was  afterwards 
extended  to  a  plaintiff  resident  in  Scotland.  But  since 
the  passing  of  the  Judgments  Extension  Act,  1868 
(31  &  32  Vic,  e.  54),  that  reason  has  completely 
ceased.  The  effect  of  that  enactment  is  that,  when  a 
judgment  has  been  obtained  in  England,  a  certificate  of 
such  judgment  can  be  registered  in  the  proper  office  in 
Scotland,  and  the  Court  in  Scotland  can  issue  process 
on  such  judgment.  It  is  true  that  the  process  in 
Scotland,  perhaps,  may  not  be  like  the  process  of  our 
Courts,  but  we  must  take  it  that  it  is  as  efifective  as  our 
own.  In  Ireland,  if  the  writ  of  ca.  sa.  be  not  taken 
away,  an  execution  under  this  Act  would  be  more 
effective  than  in  England.  The  reason,  therefore,  for 
compelling  a  plaintiff  resident  in  Scotland  having 
ceased,  this  rule  must  be  refused." — Raehum  v. 
Andrews,,  L.  R.  9,  Q.  B.  120,  per  Blackburn,  J.  This 
decision  was  concurred  in  by  the  rest  of  the  Court  of 
Queen's  Bench  in  England. 

FlTZSlSALD,  B.— I  shall  adhere  to  the  practice  that  has 
been  established  here. 

Motion  granted.* 

Attorney  for  plaintiffs,  Davis. 

Attorneys  for  defendants,  (fBrien  ir  Howard. 


*  In  MwrUy  (f  Co.  v.  Catherine  and  Thomai  Keatiag  (Con. 
Ch.,  Feb.  27,  1874,  before  Palles,  C.B.),  ffarm,  Q.C.,  on 
behalf  of  the  defendants,  moving  for  security  for  costs,  as  the 
plaintiffs  resided  abroad,  Ferguson,  Q.C,  opposed  upon  the 
ground  (amongst  others)  urged  in  the  principal  case,  and 
referred  to  Raamm  v.  AniiretBi.  Pali.es,  C  B.,  refused  the 
motion,  on  the-  ground  that  the  affidavit  of  merits  was  defective, 
and  added  that  he  would  not,  sitting  in  Chamber,  determine 
whether  the  prevailing;  practice  should  be  altered  in  conformity 
with  the  dscuion  in  Raeburn  v.  Andrews. 

See  the  subject  fully  discussed,  and  other  grounds  and  < 
referred  to,  6  la  L.  T.  6U.-[Ed.  /.  L.  T.  Rep.} 
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Q.B.] 


Spaidb  t'.  Gbaingbr. — Hester  and  Co.  r.  Btrne. 


[Con.  Ch. 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  S.  N.  Elrinoton,  Esq.,  Barrister-at-law. 

Spaidb  v.  Grainobr. 

(Before  the  Full  Court.) 

Jan.  28, 1874 Practice— C.  L.  P.  Act,  1853,  s.  52— 

Security /or  costs— 62  G.  O.,  1854 — Defence  filed  without 
prejudice — special  drcumslances. 

In  reply  to  a  preliminary  notice  by  the  defendant, 
reqwring  the  plaint^  to  give  security  for  costs,  the  plains 
tiff',  on  January  14,  served  notice  consenting  to  give 
security,  and  to  stay  proceedings  until  security  given,  upon 
being  furnished  urith  an  affidavit  of  merits.  The  defendant 
filed  a  defence  on  January  16,  without  prejudice  to  his 
right  to  get  security.  On  January  17  he  furnished  the 
affidavit  of  merits;  and,  security  not  bemg  given,  on 
January  20  served  notice  of  motion. 

Held,  that  by  filing  a  defence  before  the  service  of  notice 
of  motion,  the  defendant  had  waived  his  right  to  obtain 
security  for  costs,  in  the  absence  of  special  circumstances 
within  52  G.  O.,  1854  ;  and  that  the  plaintiffs  having 
consented  to  give  security  on  being  furnished  with  an 
affidavit  of  merilD,  which  was  not  furnished  untU  after 
defence  filed,  did  not  constitute  a  special  circumstance 
within  the  G.  0. 

Motion  that  the  plaintiff  be  compelled  to  give  secu- 
rity for  costs.  The  summons  and  plaint  was  issued 
December  24,  1873.  A  preliminary  notice,  requiring 
the  plaintiff  to  give  security  for  costs,  as  he  was  resident 
out  of  the  jurisdiction,  was  served  on  January  13,  when 
the  defendant's  time  for  pleading  had  nearly  expired. 
By  a  notice  in  reply,  dated  January  14,  thjs  plaintiff 
consented  to  give  security,  and  stay  proceedings  until 
security  was  given,  upon  being  furnished  by  the  defen- 
dant with  a  sufficient  affidavit  of  merits.  Three  days 
afterwards,  on  the  1 7th  of  January,  that  affidavit  was 
filed,  and  notice  thereof  was  served  on  the  defendant. 
The  defendant  filed  a  defence  on  the  1 6th  of  January, 
without  prejudice  to  the  defendant's*  right  to  get 
security  for  costs;  and  on  January  20  notice  of  motion 
was  served. 

Robertson,  in  support  of  the  motion. 

Boyd,  contra. 

WHrrEsiDB,  C.J. — The  qneetion  in  this  case  is  whether  or 
not  tbe  defendant  has  lapsed  bis  time.  The  section  of  the 
Act  of  Farliament  is  in  these  terms : — [His  Lordship  read  C. 
L.  P.  Act,  1853,  sec.  62.]  It  la  impoiisible  for  a  defendant 
to  enforce  that  provision,  anless  with  an  affidavit  of  merits. 
The  only  other  thing  to  be  considered  is  the  General  Rule 
of  the  Court.  The  52Dd  Rule  says  : — "  Where  a  defendant 
served  with  a  summons  and  plaint  shall  require  secnrity  for 
costs  from  tbe  plaintiff,  he  shall  be  at  liberty  to  apply  by 
notice  to  the  plaintiff  for  such  security,  and  in  case  the 
plaintiff  shall  not,  within  twenty-four  hours  after  service 
thereof,  undertake  by  notice  to  comply  therewith,  the 
defendant  shall  be  at  liberty  to  apply  to  the  Court,  or  a 
Judge,  for  such  secnrity  by  motion  on  notice,  grounded  upon 
affidavit,  and  every  such  application  shall  be  made  before 
defence  filed,  unless  the  Court  shall,  under  special  oircom- 
stances,  think  fit  to  make  such  order  after  defence  filed." 
Now,  here  is  an  application  made  after  the  defence  had  been 
filed.  We  think  that  the  words,  "and  every  such  application 
shall  be  made  beforedefence  filed,"  override  the  preceding  part 
of  this  Genend  Urder.  It  is  true,  there  are  cases  in  which 
special  circumatancea  might  warrant  tbe  Court  in  not  enforc- 
ing this  proviso,  and  accordingly  tbe  concluding  words  are  : — 
"  Unless  the  Court  shall,  under  special  circumstances,  think 
fit  to  make  such  order  after  defence  filed.''  But,  we  do  not 
tbink  that  there  are  any  special  drcumstances  in  this  case — 


none  whatever.  The  letter  of  the  Rule  and  the  terms 
of  the  Act  of  Parliament  are  to  be  complied  with. 
The  defendant's  first  step  was  to  serve  a  prelimi- 
nary notice,  requiring  the  plaintiff  to  give  security  for 
costs,  who  wss  to  signify  his  intention  of  so  doing  within 
twenty  four  hours  from  tbe  service  of  the  notice.  Tbe 
plaintiff  replied  that  he  would  comply  with  the  notice  on 
being  furnished  with  a  proper  and  sufficient  affidavit  of 
merits.  That  setms  to  me  an  exception  to  the  practice. 
Once  the  plaintiff  gave  that  notice,  whioh  the  defendant 
received  on  tbe  14th,  it  was  irregular  for  the  defendant  to 
say : — "  It  is  time  enough  for  me  to  fiimish  my  affidavit  of 
merits,  and  I  will  file  my  defence  without  prejudice  to  my 
right  to  get  security  for  costs."  That  was  clearly  a  departure 
from  the  Act  of  Parliament,  and  the  General  Enle  which 
requires  the  application  to  be  made  before  defence  is  filed, 
unless  nnder  special  circumstances  ;  and  we  think  that  in 
this  case  there  are  not  any  such  special  facts  to  warrant  us 
in  granting  the  application. 

Motion  refused.* 
Attorney  for  plaintiff,  AUen. 
Attorneys  for  defendant,  D.  i"  T.  Fitzgerald. 


CONSOLIDATED  CHAMBER. 

Reported  by  E.  N.  Blakb,  Esq.,  Barrister-at-Iaw. 

(Before  Dowse,  B.) 

Hester  and  Co.  v.  ^tbnb. 

Feb.   17,  1874 Practice — Debtors  Act  (/r.),  1872, 

sec.  7 — 6  G.  R.,  1873 — Defendant  about  quitting  Ireland — . 
Prejudice  to  plaintiff  m  jtroseculion  of  action — Arrest  of 
defendant — Delay  in  marking  judgment  against  defeniiant — 
Varying  order,  by  reducing  period  of  imprisonment. 

Where  a  defendant  had  removed  cUl  his  effects,  and  was 
about  quitting  Ireland,  artd  it  was  stoom,  on  behalf  of  the 
plaint^,  that  efforts  made  to  discover  the  place  to  which 
the  effkcts  were  removed  had  faHed,  but  that,  if  the  defen- 
dant were  arrested,  it  could  be  discovered,  and  that,  \f  Ae 
were  permitted  to  leave  Ireland,  there  would  be  no  use  in 
proceeding  with  the  action. 

Held,  that  it  was  sufficiently  shown  that  the  absence  of 
the  defendant  would  materially  prejudice  the  plamtiff'in  the 
prosecution  of  his  action,  for  the  purpose  of  an  order  under 
35  ir  36  Vict.,  c.  57,  s.  7,  to  have  the  defendant  arrested. 

Where,  after  the  defendant  had  been  arrested  under 
35  t  36  Vict.,  c  57,  s.  7,  the  plaintiff  delayed  marking 
judgment  beyond  the  time  when  he  could  and  reasonab^ 
ought  to  have  marked  it,  admitting  that  nothing  was  to  be 
obtamed  by  marking  it,  and  avowing  that  he  would  not 
mark  it,  and  required  the  defendant  to  be  detained  in  cus- 
tody merely  for  the  purpose  of  putting  pressure  on  him, 

Held,  that  the  order  for  the  defendants  imprisonment 
should  be  varied,  under  6  G.  R.  1873,  by  rediking  the 
period  within  which  he  was  to  be  imprisoned. 

The  object  of  the  seventh  section  of  the  Debtors  Act  (/r.), 
1872,  w  to  secure  the  presence  of  the  defendant  within  the 
jurisdiction,  so  that  the  proceedings  of  the  plaintiff,  in  prose- 
cuting his  action,  may  be  rendered  ofavaU  up  to  the  marking 
affinal  judgment.  Upon  final  judgment  being  marked,  the 
order  for  the  defendant's  arrest  would  be  annulled.  And 
it  would  be  expedient  that  orders  under  that  section  should 
provide,  that  upon  the  marking  of  final  judgment  the 
defendant  should  be  discharged  from  custody. 

Motion  for  an  order  that  the  defendant  be  discharged 


•  See  Oatei  ▼.  Caraher,  and  Oaiei  v.  CaOssn,  Sir.  L.T.,64.— 
[Eu.  /.  L.  T.  Rep.^ 
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from  cDstody;  or  for  such  other  order  as  should  be 
deemed  fit 

On  January  13,  1874,  two  writs  of  summons  and 
plaint  were  issued  at  the  pla!nti£Fa'  suit  against  the 
defendant,  under  the  Summary  Procedure  on  Bills  of 
Exchange  Act,  one  of  them  in  the  Court  of  Common 
Pleas,  and  the  other  in  the  Exchequer,  ioT£76  12s.  8d., 
and  i:83  14s.  3d.  respectively,  on  foot  of  defendant's 
acceptances.  On  the  same  day,  applications  were  made 
to  Dowee,  fi.,  and  to  Lawson,  J.,  respectively,  for  orders 
under  the  Debtors  Act  (Ir.),  1872,  sec.  7,  to  arrest  the 
defendant,  grounded  on  affidavits  made  by  A.  Wilson, 
the  plaintiff'  agent,  slating  the  debts  so  due,  and  pro- 
ceeding as  follows: — On  January  10  I  callwl  on  said 
defendant,  saw  him,  and  demanded  payment,  and  he 
told  me  he  had  not  the  money,  although  his  brother 
said  in  my  hearing,  on  January  9,  that  the  defendant 
had  X200  in  hia  possession ;  I  am  aware  of  my  own 
knowledge  that  the  defendant  has  removed  all  his 
stock-in-trade  from  his  late  residence  in  Belfast,  in 
which  place  he  carried  on  business  as  a  wholesale  and 
general  dealer,  but  I  am  not  aware  of  the  place  to 
which  the  stock  was  removed,  although  I  have  made 
attempts  to  find  out ;  I  saw  the  stock  packed  up  in  the 
said  shop  on  January  10,  and  when  I  went  to  the  shop 
at  two  o'clock  on  said  dav  I  found  the  stock  removed 
and  the  shop  empty;  if  the  defendant  is  arrested,  I 
could  find  out  where  his  stock  is,  but,  if  be  is  permitted 
to  leave  Ireland,  there  will  be  no  use  in  proceeding  with 
this  action;  for  the  above  reasons,  I  Miy  that  the 
absence  of  the  defendant  from  Ireland  will  niost  materi- 
ally prejudice  the  plaintifis  in  their  prosecution  of  this 
suit ;  I  was  told  a  few  ^^ys  ago,  by  his  traveller, 
K.  Hinchey,  that  the  defendant  was  about  leaving 
Ireland  to  avoid  paying  his  debts,  and  that  if  I  wished 
for  payment  I  should  detain  the  defendant.  The 
defendant  was,  thereupon,  ordered  by  Dowse,  B.,  to 
be  arrested  and  iniprisoned  for  six  weeks,  and  by 
LAWson,  J.,  for  two  months. 

In  support  of  the  present  motion,  F.  Byrne,  the  defen- 
dant, deposed  that,  on  January  1 3,  he  was  arrested  and 
lodged  in  the  gaol  of  Belfast,  under  the  fiat  granted  by 
Lawson,  J.,  ordering  that  he  should  be  imprisoned  for 
two  months  from  the  date  of  his  arrest,  unless  and  until 
he  should  sooner  deposit  in  court  a  sum  of  i:76  12s.  8d. 
by  way  of  security,  or  give  plaintiffs  a  bond,  to  be 
executed  by  himself  and  two  sureties,  in  that  amount ; 
that,  on  the  same  day,  he  was  served  with  a  summons 
and  plaint  for  said  sum,  and  that  the  plaintifis  were 
entitled  to  judgment  on  January  28,  following;  that, 
on  January  16,  he  executed  to  Messrs.  D.  Corbett,  H. 
Lilbum,  and  H.  V.  Byrne,  a  deed  of  trust  of  all  his 
estate  whatsoever  for  the  benefit  of  themselves  and  all 
other  creditors  of  his;  that,  notwithstanding  the  affidavit 
made  by  A.  Wilson,  upon  which  the  fiat  was  obtained,  he 
had  no  intention  of  leaving  the  country ;  that  he  had  not 
retained  or  concealed  any  property  whatsoever,  but  had 
assigned  all  to  said  trustees ;  and  that,  if  his  imprison- 
ment were  continued  longer,  his  health  would  luaterially 
suffer.  A.  Wilson,  in  reply,  deposed  that  he  had  heard 
defendant's  brother  say  that  defendant  had  £200  in  his 
possession ;  that  up  to  the  present  he  was  kept  entirely 
Ignorant  as  to  the  assets  of  the  defendant,  or  as  to  what 
he  had  done  with  any  portion  of  the  property  stated  to 
have  been  assigned ;  that  he  was  quite  ignorant  of  the 
means  or  assets  of  the  defendant,  but  was  led  to  believe, 
from  accurate  information,  that  H.  V.  Byrne,  who  was 
a  creditor  on  the  estate  for  about  £126,  was  not  a  fit 
and  proper  person  to  be  a  trustee,  and  that  he  (deponent), 
was  therefore  of  opinion  that,  should  the  plaintifis  con- 


sent to  come  in  and  rank  under  the  deed,  no  funds 
would  be  made  available  to  meet  the  debts  due  by  defen- 
dant, and  that,  from  what  he  (deponent)  heard  and 
believed,  said  sum  of  £200,  or  great  portion  thereof,  had  - 
been  disposed  of  by  undue  preference  to  some  other 
creditors,  with  a  view  to  fraudulently  depriving  plaintifis 
of  the  amount  due,  and  that  therefore,  under  all  the 
circumstances,  he  (deponent)  did  not  think  he  could 
advise  his  principals  to  release  the  defendant  fiY>m  gaol, 
until  all  the  matters  referred  to  were  satisfactorily 
explained  to  him  or  to  the  plaintiffs'  attorney,  and  the 
#D8ts  of  said  arrest  satisfied. 

IVeir,  in  support  of  the  motion.  Either  the  plaintifis 
should  be  ordered  forthwith  to  mark  judgment,  or  else 
the  immediate  release  of  the  defendant  should  be 
ordered.  The  plaintifis  were  entitled  to  judgment  on 
January  28 ;  and  the  defendant  cannot  now  plead,  as 
the  action  is  under  the  (summary  Procedure  on  Bills  of 
Exchange  Act.  Judgment,  however,  has  not  been 
marked ;  and  the  affidavit  made  to  oppose  the  motion 
shows  that  the  motive  for  not  marking  judgment  is  an 
indirect  one.  It  would  be  an  abuse  of  the  process  of 
the  Court,  to  permit  the  fiat  to  be  used  for  a  purpose 
wholly  different  from  that  for  which  it  was  granted. 
The  object  of  granting  it  is  to  ensure  the  presence  of 
the  defendant  up  to  the  marking  of  final  judgment 
according  to  the  ordinary  course  of  procedure,  and  once 
final  judgment  is  marked  the  defendant  would  be 
entitled  to  his  discharge  ;*  Yorkshire  Engine  Co.  v. 
Wright,  21  W.  R  15 ;  Hume  v.  Drunf,  L.  R.  8,  Ex. 
214.  'rhe  object  of  imprisoning  the  defendant  under 
the  Debtors  Act  (Ir.)  sec.  7,  is,  therefore,  not  merely  to 
enable  the  fruits  of  the  judgment  to  be  realized. 

[Dowse,  B No  authority  is  needed  to  show  that 

upon  final  judgment  being  signed  the  order  would  be 
annulled.  Orders  made  under  the  section  ought,  pro- 
perly, to  be  framed  in  an  alternative,  for  imprisonment 
up  to  the  time  named,  "  or  until  final  judgment  marked." 
The  object  is  to  cover  the  period  up  to  judgment; 
and  the  principle  upon  which  we  act,  in  fixing  a  time 
certain,  is  to  cover  a  period  up  to  the  time  when  the 
plaintiff  ought  to,  and  reasonably  could  obtain  judg- 
ment. But,  while  I  agree  that  the  judgment  should 
govern  the  case  so  far  as  the  time  of  imprisonment  ia 
concerned,  I  have  been  disposed,  myself,  to  give  a  much 
more  elastic  construction  to  the  Act,  than  is  given  by- 
other  judges,  so  far  as  regards  the  interpretation  of  the 
words  '^will  materially  prejudice  the  plaintiff  in  the 
prosecution  of  his  action  ;"t  and  I  believe  that,  ia 
consequence,  I  have  been  more  frequently  applied  to  for 
those  orders.  Successfully  prosecuting  the  action  means, 
within  the  Act,  something  more  than  marking  judgment 
and  registering  it,  though  still  stopping  short  of  the 
realization  of  the  judgment.  Carrying  out  what  I  con- 
ceived to  be  the  policy  of  the  law,  and  to  prevent  its 
being  a  dead  letter,  I  have,  over  and  over,  granted 
orders  to  arrest  defendants  when  they  had  sold  all  their 
effects,  put  the  proceeds  in  their  pockets,  and  were 
about  absconding  from  the  country  with  all  they 
possessed.  Other  judges  thought  such  cases  not  within 
the  statute;  and,  in  the  present  case,  so  much  influenced 
was  I  by  what  other  judges  had  said,  that  I  consulted 
my  learned  brethren  before  making  the  order.  The 
plaintiff  was,  in  my  opinion,  entitled  to  have  his  pro- 
ceedings rendered  of  avail  during  the  interval  covered 
before  final  judgment.] 

•  See  .V'Blaia  v.  Weir,  8  Ir.  I..  T.  R.  31.-[Bkp.] 
t  See  M-Btain  v.  IKeir,  8  Ir.  L.  T.  R.  31 ;  see,  also,  6  Ir.  L.  T. 
699.— [Rep.J 
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The  order  -was,  at  first,  refused  by  Lawson,  J.,  bnt 
was  finally  granted  as  it  was  sworn  that  if  the  defendant 
were  arrested  it  would  be  found  out  where  his  stock 
was;  and  it  being  stated  that  a  like  order  bad  been 
made  in  the  Exchequer  case.  It  is  now  shown  that  the 
defendant  has  assigned  all  his  property  for  the  benefit  of 
all  his  creditors.  And  it  is  by  reason  of  a  number  of 
other  circumstances,  as  sworn  by  Wilson,  that  it  is  now 
sought  to  detain  the  defendant.  The  defendant  is,  for 
those  reasons,  entitled  to  relief  under  6  G.  O.,  1873, 
providing  that  "  the  defendant  shall  be  at  liberty,  at 
any  time  after  the  arrest,  to  apply  to  rescind  or  vary 
the  order,  or  to  be  discharged  from  custody,  or  for  such 
other  relief  as  may  be  just." 

Seeds,  contra. — The  fiat  was  granted  because  of  the 
removal  and  concealment  of  the  stock.  It  is  now 
admitted  that  the  stock  has  been  assigned  away,  and  it 
is  sworn  that  the  plaintiffs  are  still  unable  to  find  out 
where  that  stock  is.  The  defendant  does  not  disclose 
what  stock  he  assigned,  or  to  what  amount,  or  where  it 
is;  and  the  trustees  have  made  no  affidavit  as  to  it. 
The  deed  is  irrevocable  as  it  is  executed  by  the  trustees, 
one  of  whom  is  the  defendant's  brother.  It  is  sworn 
that  he  is  not  a  fit  i>erson  to  act  as  trustee  under  the 
deed.  It  is  not  a  bona  fide  dealing  with  his  creditors, 
bnt  got  up  for  the  purpose  of  defeating  them.  There 
is  no  power  to  compel  judgment  to  be  marked,  and 
the  marking  of  it  would,  under  the  circumstances,  be  a 
fruitless  expense.  Even  if  the  defendant  had  the  £200 
in  his  pocket  the  sheriff  could  not  seize  it. 

[DowsB,  B. — It  appears  to  be  so  stated  in  Cb.  Arch. 
Fr.  At  all  events,  the  plaintiffs  would  be  in  no  worse 
position  by  marking  judgment ;  and  if  nothing  could  be 
obtained  by  that,  why  keep  the  defendant  in  custody  ?] 

Our  only  mode  of  successfully  prosecuting  our  action, 
for  a  debt  admittedly  due,  is  by  putting  pressure  upon 
the  defendant  and  keeping  him  in  custody,  which  we 
would  not  do  if  he  dealt  bona  fide  with  lus  creditors ; 
but,  as  it  is,  he  deserves  no  commiseration.  No  grounds 
for  the  motion  are  stated  in  the  notice.  It  cannot  be 
considered  that  there  was  no  intention  of  leaving  the 
country ;  and,  after  what  has  now  been  stated  to  have 
occurred  as  regards  the  granting  of  the  order,  it  cannot 
now  be  said  that  it  was  granted  improvidently. 

[Dowse,  B Those  grounds  are  not  open.     This  is, 

perhaps,  tho  strongest  case  I  have  seen  made  for  granting 
the  order.] 

It  lay  with  the  defendant,  at  his  option,  to  give  bail, 
and  then  he  would  have  been  at  once  relcas^.  The 
only  cases  in  which  he  would  be  entitled  to  his  release 
as  of  right  ate,  if  final  judgment  were  marked,  or  if  he 
had  given  baiL  And  there  is  no  reason  shown  to 
induce  the  Court,  in  its  discretion,  to  grant  his  discharge. 

Dowse,  B. — ^I  have  come  to  the  conclusion  that  this 
motion  should  be  granted,  by  ordering  the  defendant's 
discharge  within  a  reduced  period.  The  Debtors  Act 
introduced  a  change  in  the  law  of  veiy  grave  import.  Its 
policy  was  to  abolish  imprisonment  for  debt ;  but  whether 
the  policy  of  the  law  be  wise  or  otherwise,  it  is  not  for  the 
judgu  to  be  wiser  than  the  law.  The  seventh  section 
declares  that  "  a  person  shall  not  be  arrested  upon  mesne 
process,  in  any  action  brought  for  the  recovery  of  a  debt 
contracted  after  the  passing  of  this  Act ;"  but  (for  so  I  read 
it),  "  where  the  plaintiff,  in  any  of  Her  Majesty's  Superior 
Courts  of  Law  at  Dublin,  in  which,  if  brought  before  the 
commencement  of  this  Act,  the  defendant  would  have  been 
liable  to  arrest,  proves  at  nny  time  before  final  judgment 
by  evidence  on  oath,  to  the  satisfaction  of  a  judge  of  one  of 
those  courts,  that  the  plaintiff  has  good  cause  of  action 
against  the  defendant  to  the  amount  of  twenty  pounds  or 
upwards,  or  has  sustained  damage"  (that  is  in  an  action  of 


tort)  "  to  that  amount,  and  that  there  is  probable  cause  for 
believing  that  the  defendant  is  about  to  quit  Ireland  unless 
he  is  apprehended,  and  that  the  absence  of  the  defendant 
will  materially  prejudice  the  plaintiff  in  the  prosecntion  of 
his  action,  such  judge  may,  in  the  prescribed  manner,  order 
the  defendant  to  be  arrested  and  imprisoned  for  a  period 
not  exceeding  six  months,  unless  and  until  he  has  sooner 
given  the  prescribed  security,  not  exceeding  the  amoimt 
claimed  in  the  action,  that  he  will  not  go  out  of  Ireland 
without  the  leave  of  the  Court"  The  object  was  to  provide 
a  substitute  for  the  old  arrest  upon  mesne  process.  But, 
not  only  must  it  appear  that  the  plaintiff  has  a  probably 
good  cause  of  action,  it  must  also  be  shown  that  in  the 
prosecution  of  it  he  would  be  materiaUy  prejudiced  by  the 
absence  of  the  defendant  from  Ireland.  It  is  difBcult  to 
apprehend  and  define  exactly  the  meaning  intended  by  the 
words  "  materially  prejudiced,"  in  such  a  case ;  but  the 
motive  was  to  add  something — be  it  what  it  may — more  or 
less,  according  to  the  circumstances  in  each  case,  to  what  was 
previously  required  to  be  shown  under  Pigot's  Act.  What 
that  something  is,  is  a  matter  upon  which  a  difference  of 
opinion  exists,  and,  taking  my  own  view  of  it,  I  have  felt 
justified  in  granting  fiats  which  would  have  been  refused  by 
other  judges.  In  my  opinion,  the  application  for  a  fiat  in 
the  present  case  came  clearly  within  the  seventh  section, 
and  I  was  myself  satisfied  as  to  all  the  requirements  imposed 
by  that  section.  But  then,  the  commitment  is  to  be  up  to 
final  judgment,  and  after  that  a  writ  of  ca.  ta.  must  be 
substituted  if  the  case  admits  of  it.  I  have  been  always 
influenced,  in  fixing  the  period  of  the  commitment,  by  the 
consideration  of  the  time  when  the  plaintiff  would,  in  the 
ordinoiy  course,  be  entitled  to  final  judgment.  In  vacation 
I  have  always  fixed  a  longer  period,  save  in  actions  under 
the  Summary  Procedure  on  Bills  of  Exchange  Act.  In  the 
present  case,  I  made  an  order  for  in^irisonment  for  six 
weeks ;  but  by  the  order  of  Lawson,  3.,  under  which  the 
defendant  has  been  arrested,  two  months  was  fixed  so  as  to 
leave  a  margin.  But  now  a  time  has  elapsed  within  which 
the  plaintiff  could,  and  reasonably  ought  to  have  marked 
judgment— upon  the  marking  of  which  it  would  have 
followed  that  the  defendant  would  be  entitled  to  obtain  Ua 
discharge.  If  judgment  were  marked,  oadit  guettio;  and, 
practically,  I  think  the  defendant  is  now,  in  like  manner, 
entitled  to  relief  in  the  exercdse  of  my  discretion.  Are  the 
plaintiffs  to  be  entitled  to  detain  the  defendant  while  they 
refuse  to  mark  judgment,  openly  declare  that  nothing  is  to 
be  obtained  by  marking  jud^nent,  and  avow  that  the 
detention  is  merely  for  we  purpose  of  putting  pressure  on 
the  defendant,  and  because  it  would  be  a  satisfaction  to  keep 
him  in  custody  !  I  shall  be  no  party  to  that.  I  have  full 
power  to  give  relief  under  the  6th  General  Order,  187S, 
made  under  the  statute — a  most  wise  rule,  enabling  me,  if 
the  period  of  the  commitment,  as  ordered,  be  too  long,  to 
vaiy  the  order.  Let  the  defendant  be  discharged  from 
custody  on  this  day  week  ;  and  in  case  final  judgment  shall 
be  marked  in  the  meantime  (as,  without  this,  it  might  be 
necessary  for  him  to  apply  to  the  court  for  his  discharge), 
let  the  said  defendant  on  the  marking  of  such  judgment  be 
thereupon  discharged;  no  costs  to  either  party  of  this 
motion. 

Order  accordmgly. 
Attorneys,  P.  Sheals  and  D,  Leonard. 


COURT  OF  BANKRUPTCY. 

Reported  by  £.  N.  Blake,  Esq.,  Banister-at-law. 

(Before  Mulbr,  J.) 

In  re  James  Nolan,  a  Bankrupt 

1873,  December  16 Voluntary  Conveyance — Setting 

oxide  asjraudulant,  as  against  assignees  in  hankrtgitcy  and 
creditors  of  assignor— \0  Car.  I,  less.  2,  aya.  3 — 35^ 
36  Vict.,  cap.  57,  s.  66 — Evidence — Costa. 
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J<me»  Nolan,  while  indebted  to  Hugh  Nolan,  and  others, 
executed  an  indenture  demisint/  to  John  Nolan  86  acres  of 
land,  at  ari  €mnual  rent  of  £137  Is.  id.;  arul dbnolutely 
assigning  to  him  chattels  0/ the  value  of  over  £SO0.  The  lands 
were  subject  to  a  head-rent  of  £99— for  payment  of  which 
John  Nolan  did  not  expressly  covenant—deaving  a  profit- 
rent  payable  to  James  Nolan.  James  Nolan,  at  the  same 
time,  transferred  certain  Bank-shares  to  John  Nolan.  He 
was  possessed  of  no  other  property ;  and  the  reason  in- 
fluencing him  was,  that  litigation  was  depending  between 
him  and  Hugh  Nolan,  and  that  John  Nolan  said  that,  if 
the  deed  were  not  executed,  all  would  go  to  Hugh.  James 
Nolan  in  his  own  name,  within  three  weeks  after,  sold  the 
chattels  by  public  auction,  and  subsequently  obtained  a  cioil 
bill  decree  against  a  purchaser,  on  which  occasion,  though 
John  Nolan  was  a  witness,  no  reference  was  made  to  the 
deed.  Nearly  the  entire  proceeds  of  the  auction  were 
received  by  John  Nolan,  and  by  him  applied,  under  James 
Nolan's  Section,  in  discharge  of  liabUities  of  the  latter. 
James  Nolan,  continuing  indebted  as  (foresaid,  was  after- 
ioards  adjudicated  bankrupt  on  his  own  petition. 

Held,  that  the  deed  was  void  as  against  the  assignees  in 
banh-uptcy  of  the  bankrupt,  under  10  Car.  1,  sess.  2,  cap. 
3,  and  that  the  possession  of  the  lands  shotdd  be  deUoered 
up  to  the  assignees. 

Motion*  on  behalf  of  L.  H.  Deering,  C.  H.  James,  and 
Hugh  Nolan,  the  official  and  creditors'  assipiees  of 
James  Nolan,  the  bankrupt,  that  a  deed  of  assignment, 
bearing  date  the  19th  of  January,  1871,  from  the 
bankrupt  to  John  Nolan,  of  the  lands  of  Myshall,  and 
the  farmine  stock  and  other  effects  in  said  deed 
mentioned,  be  declared  fraudulent  and  void  as  against 
the  creditors  of  the  said  James  Nolan,  who  are  delayed, 
hindered,  or  defrauded  by  said  deed  of  their  just  and 
lawful  rights,  same  having  been  executed  by  the 
bankrupt  without  receiving  any  consideration,  and  for 
the  purpose  of  delaying,  hindering,  and  defrauding  his 
creditors  of  their  just  and  lawfiil  rights,  actions,  suits, 
and  debts;  and  that  such  steps  as  the  Court  may 
direct  may  be  taken  against  the  said  John  Nolan  to 
recover  the  proceeds  of  the  sale  of  the  goods  of  the 
bankrupt,  unless  the  said  John  Nolan  shul  lodge  with 
die  official  asagnee,  within  a  time  to  be  named  by  the 
Conrt,  the  proceeds  of  the  sale  of  the  said  stock,  and 
other  effects  mentioned  in  said  deed,  or  so  much  thereof 
as  the  Court  may  direct ;  or  for  such  other  order  as  the 
Court  shall  be  pleased  to  make. 

By  the  assignment  in  question,  James  Nolan  (the 
bankrupt)  demised  to  John  Nolan  part  of  the  town  and 


*  The  motion  was  first  bronght  forward  in  the  name  of  Hugh 
Nolan  alone,  November  28th,  1873;  on  which  dav  it  was 
adjourned,  on  the  application  of  John  Nolan's  counsel,  for  the 
purpose  of  filing  answering  affidavits,  an  undertaking  being 

S'ven  that  the  property  assigned  was  to  remain  in  statu  ((uo,  &c. 
D  December  9th,  it  again  came  on  for  hearing,  when,  John 
Nolan's  counsel  oWecting  to  the  non-rejoinder  of  the  official 
assignees,  Miller,  J.,  said: — If  the  motion  is  to  be  sustained  by 
the  creditor  in  his  individual  capacity,  notice  should  have  been 
served  on  the  official  assignees.  Otherwise,  they  should  have 
been  joined,  with  their  permission,  on  being  indemnified.  The 
point  ought  to  have  been  intimated  by  the  case  made  on  the 
answering  affidavits.  If  it  were  desired,  I  would  have  allowed 
the  notice  of  motion,  &c.,  to  stand  as  a  charge,  and  directed  a 
discharge  to  be  filed;  but  the  practice  as  to  deciding  such 
applications  on  a  motion  is  the  same  as  that  prevailing  in 
England.  But,  where  this  summary  jurisdiction  is  appealed 
to,  the  official  assignees  ought  to  have  been  placed  in  a  posi- 
tion to  satisfy  themselves  as  to  such  a  matter ;  and,  as  that  has 
not  been  done,  I  shall  give  the  costs  of  the  day. 

The  applicant  having  obtained  liberty  to  amend,  then  served 
notice  amended  as  above. 


lands  of  Myshall,  containing  about  86  acres  (Irish),  in 
the  county  of  Carlow,  to  hold  for  the  life  of  aaid 
James  Nolan,  at  the  yearly  rent  of  £137  Is.  2d.,  cove- 
nanted to  be  paid  half-yearly,  over  and  above  all  taxes ; 
and  further  assigned,  absolutely,  the  household  goods 
and  furniture,  farming  stock,  crop,  and  implements  of 
husbandly,  and  all  o£er  the  goods  and  chattels  speci- 
fied in  the  schedule,  and  all  other  (if  any)  the  goods 
and  chattels  of  or  belonging  or  nsu^y  held  or  enjoyed 
with  said  lands.  The  schedule,  after  enumerating 
certain  chattels,  added — "and  sii  other  goods  and 
chattels  of  the  said  James  Nolan,  on  or  upon  or  usually 
held  with  the  said  lands  of  MyshalL"  The  deed  was 
purported  to  be  made  in  consideration  of  the  yearly 
rent  and  covenant  to  pay  same,  "and  for  other  good 
and  valuable  considerations."  James  Nolan  was  on 
February  7,  1873,  adjudicated  a  bankrupt,  on  his  own 
petition  ;  and  Hugh  Nolan,  a  creditor,  was  appointed 
creditors'  assignee. 

The  bankrupt,  in  an  affidavit  in  support  of  the 
motion,  stated  that  he  had,  without  consideration, 
assigneid  all  his  lands  and  property  mentioned  in  the 
said  deed)  and  also  certain  bank  shares,  of  which  half 
was  the  property  of  the  bankrupt  and  half  of  the 
children  of  Bernard  Nolan ;  and  from  his  viva  voce 
evidence  it  appeared  that  he  and  his  late  brother, 
Bernard  Nolan,  had  lived  at  Myshall,  on  the  farms 
mentioned  in  said  deed,  up  to  the  death  of  the  said 
Bernard  Nolan ;  that  the  leases  of  the  farms  which  he 
held — one  at  £1  6s.  per  acre,  and  the  other  at  £1  per 
acre — had  run  out ;  that  he,  the  bankrupt,  had  signed 
the  deed  of  19th  January,  1871,  being  then  possessed 
of  the  farms  and  the  chattels  mentioned  therein,  and 
in  reply  to  the  question  by  Harrison,  J.,  "  Why  did 
you  give  John  all  those  things  ?  '  he  replied,  "  There 
was  a  dispute  between  Hugh  Nolan  and  me,  and  he 
was  threatening  to  take  all,  and  John  said  all  would  go 
to  him  if  I  did  not  execute  the  deed,"  and  he  further  sud 
"  that  he,  like  a  fool,  gave  it  all  to  John  Nolan  to  keep 
for  him,"  and  that  he,  the  bankrupt,  told  John  Nolan 
that  half  of  the  bank  shares  were  for  the  children  of 
Bernard  Nolan ;  that  all  John  Nolan  gave  him  for  the 
goods  was  a  suit  of  clothes,  and  taking  him  to  live  with 
him,  John  Nolan,  until  he,  the  bankrupt,  was  arrested, 
and  that  during  the  last  six  months  he  was  in  prison 
John  Nolan  never  gave  him  anything  at  all.  The 
bankrupt  also  stated,  in  his  evidence,  that  he  did  not 
owe  any  thing  at  the  time  the  deed  was  executed ;  that 
after  the  deed  was  executed,  an  auction  was  held  at  the 
farm  by  Thomas  Pierce,  as  auctioneer ;  that  the  bank- 
rupt sent  Thomas  Pierce  word  to  hold  the  auction,  and 
he  did  so,  and  that  he  paid  the  money  he  received  for 
the  sale,  except  a  small  part,  to  John  Nolan,  although 
the  bankrupt  wanted  him  to  put  it  in  the  bank  for  the 
children  of  the  said  Bernard  Nolan,  and  that  he,  the 
bankrupt,  was  promised  £40  a  year  while  the  lease 
lasted,  when  he  signed  the  deed.  Andrew  Morris  made 
an  affidavit  stating  that  he  had  acted  at  the  auction  as 
check  clerk,  on  behalf  of  the  bankrupt  and  his  brother, 
John  Nolan,  and  that  he  entered  down  at  the  time  in  a 
book  the  price  of  the  things  sold,  in  all  amounting  10 
£878  10s.  7d.,  and  of  that  goods  to  the  value  of 
£102  3s.  lid.  were  purchased  by  Richard  Peircc,  a 
brother  of  the  auctioneer ;  that,  at  the  bankrupt's 
request,  the  deponent  went  to  Richard  Peirce's  house 
and  met  the  bankrupt  there,  and  that  the  account  of 
what  was  then  due  by  Thomas  Peirce  was  made  up  and 
found  to  be  £99,  of  which  sum  Thomas  Pierce  agreed 
to  pay  i60,  and  Richard  Peirce  agreed  to  pay  £39; 
that  Richard  Peirce  afterwards  refused  to  pay  it,  and 
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at  the  October  Quarter  Sessions  of  1872,  at  TuUow,  in 
the  County  of  Carlow,  the  bankrupt  obtained  a  decree 
against  the  said  Richard  Feirce  for  said  sum,  and  that 
the  said  John  Nolan  had  told  the  deponent  that  Richard 
Peirce  had  since  paid  the  said  sum  to  the  bankrupt ; 
that  John  Nolan  was  present  at  the  hearing  of  the  case, 
and  gave  evidence  on  behalf  of  the  said  James  Nolan. 
Hugh  Nolan  made  an  affidavit  stating  that  he  was 
present  at  the  hearing  of  the  process  at  the  Tullow 
Quarter  Sessions,  in  October,  ,1872,  and  that  John 
Nolan,  was  present  at  the  hearing,  and  gave  evidence 
on  behalf  of  the  bankrupt,  and  that  nothing  was  stated 
at  the  hearing  in  reference  to  the  deed  of  the  1 9th 
January,  1871,  and  that  same  was  kept  secret.  But, 
as  regards  this  matter,  John  Nolan,  in  an  affidavit  made 
in  reply,  stated,  that,  when  examined  at  the  sessions, 
"it  would  not  have  been  proper,  as  I  believe,  to 
embarrass  the  case  of  the  plaintin  in  the  civil  bill  men- 
tioned in  one  of  the  said  Hugh  Nolan's  affidavits  herein, 
by  referring  to  said  deed,  and  it  was  wholly  unnecessary 
to  mention  it  on  the  hearing  of  the  said  civil  bill." 
Hugh  Nolan's  affidavit  also  stated  that  Bernard 
Nolan,  a  brother  of  the  Bankrupt,  by  his  will,  dated 
June  13th,  1868,  bequeathed  all  his  property  to 
the  bankrupt  upon  trust  for  the  testator's  wife, 
Matilda  Nolan,  and  their  children,  and  appointed  Hugh 
Nolan  executor,  who  proved  the  will,  Sept.  10,  1869 ; 
that  on  May  10,  1870,  the  deponent  married  said 
Matilda  Nolan,  and  that  previous  to  the  marriage  an 
agreement  was  entered  into  between  the  bankrupt  and 
him,  that  he  (the  deponent)  was  to  have  the  farms  at 
Myshall  after  the  death  of  the  bankrupt,  until  the 
eldest  son  of  Bernard  Nolan  should  attain  the  age  of 
twenty-one,  after  which  the  farms  were  to  go  to  said 
eldest  son,  and  that  during  the  life  of  the  bankrupt  he 
(the  deponent)  was  to  assist  him  in  the  management  of 
the  farms,  and  that  he  (the  deponent)  was  to  be  pro- 
vided with  food  and  lodging  in  the  dwelling-house 
upon  the  lands ;  that  the  deponent  continued  to  assist 
toe  bankrupt  in  the  management  of  his  own  farms  and 
those  he  held  as  trustee,  until  Jan.,  1871,  when  John 
Nolan  came  to  see  the  bankrupt,  and  influenced  him  to 
treat  the  deponent,  his  wife  and  the  children  of  Bernard 
Nolan  harshly  and  unjustly,  prevented  the  deponent 
from  continuing  to  manage  the  farms,  and  threatened 
to  put  them  out  of  the  house  at  Myshall ;  that  on  the 
6th  of  May,  1871,  the  deponent  brought  an  action 
against  James  Nolan,  the  bankrupt,  for  £40  lOs.  Od., 
the  price  of  bullocks  sold  to  the  bankrupt  in  the  month 
of  November,  1869;  that  the  said  money  was  due  and 
owing  Irom  November,  1869,  and  that  no  agreement 
bad  been  made  to  postpone  payment  thereof,  and  same 
continued  owing  up  to  and  at  uie  time  of  the  execution 
of  the  deed  of  the  19th  January,  1871,  sought  to  be 
set  aside,  and  to  the  time  of  swearing  said  affidavit ; 
that  the  bankrupt  took  defence  to  said  action,  and 
brought  a  cross  action  for  £243  lOs.  Od.  against  the 
deponent  for  money  alleged  to  have  been  received  by 
deponent  in  the  management  of  the  farms,  for  cattle 
sold  and  not  accounted  for  by  him  ;  that  said  actions 
were  referred  to  arbitration,  and  the  arbitrators  found 
for  the  said  deponent,  and  awarded  him  ^24,  and  also 
£13  Is.  9d.  as  the  balance  due  to  him  on  all  said 
accounts,  and  that  same,  with  the  costs,  was  then  still 
due ;  that  the  bankrupt  was  arrested  on  foot  of  the  sum 
awarded  in  the  first  action ;  that  the  children  of  Bernard 
Nolan  filed  a  Bill  against  the  deponent  and  the  bankrupt 
for  an  account  of  the  assets  of  their  father,  and  that 
the  Chief  Clerk  by  his  certificate,  July  11,  1873,  found 
that  £547  188.  9d.  was  due  by  the  bankrupt  in  respect 


of  the  aforesaid  trusts,  the  account  being  taken  for  sums 
received  and  disbursed  by  the  bankrupt,  from  the  death 
of  Bernard  Nolan  up  to  Feb.  8,  1871.  Attested  copies 
of  the  Chief  Clerk  s  certificate  and  the  decree  con- 
finning  same  were  given  in  evidence,  and  the  two  proofs 
of  debt  made  in  this  matter  were  relied  on,  one  filed  on 
the  10th  October,  1873,  for  £48  139.  4d.,  being  the  sum 
ascertained  by  the  said  arbitrators  to  be  due,  with  costs, 
and  the  other  filed  10th  of  November,  1873,  for  £834 
138.  4d.,  £547  18s.  9d.,  whereof  was  the  said  balance 
found  to  be  due  by  the  bankrupt,  by  the  said  certificate, 
the  remainder  of  the  said  sum  of  £834  13s.  4d.,  being 
the  estimated  value  of  the  said  National  Bank  Shares, 
which  belonged  to  the  assets  of  the  said  Bernard  Nolan. 
On  behalf  of  John  Nolan,  an  affidavit  by  him  was 
relied  on  in  opposing  the  motion,  in  which  he  stated  that 
he  was  a  brother  of  the  bankrupt,  whom  he  found  prior 
to  the  execution  of  the  deed  in  question,  living  un- 
happily with  Hugh  Nolan  and  wife,  who  were  manag- 
ing the  farm  for  him ;  that  the  bankrupt  proposed  to 
the  deponent  to  take  the  two  farms  at  a  bulk  rent  of 
£137  Is.  2d.,  with  an  option  for  the  bankrupt,  in  lieu  of 
the  profit  rent  thus  arising,  to  be  supported,  maintained, 
and  clothed  by  the  deponent,  to  which  deponent  agreed ; 
that  the  deponent  did  accordingly  support  and  clothe 
the  bankrupt,  except  when  lying  in  prison  at  the  suit  of 
Hugh  Nolan ;  that  the  deponent  did  not  get  any  of  the 
chattels  mentioned  in  the  deed,  as  originally  intended, 
but  same  were  sold  bv  public  auction  By  the  bankrupt, 
and  the  proceeds  at  bis  request  received  by  the  deponent 
and  applied  in  payment  of  costs  and  other  debts  due  by 
the  bankrupt  to  his  solicitor,  and  the  deponent  and 
others ;  that  the  transaction  was  not  kept  secret,  and 
that  as  far  as  the  deponent  was  concerned  it  was  bond 

P.  Lena,  in  support  of  the  motion.  The  deed  is 
void  under  10  Car.  1,  sess.  8,  ch.  3,  sec.  10,  as  against 
the  applicants.  James  Nolan  was  indebted  at  the  time 
of  the  execution  of  the  deed,  and  by  it  disposed  of  all 
his  property  without  consideration.  The  debt  owing 
to  Hugh  Nolan  (proved  in  the  matter,  and  on  which 
he  was  appointed  creditors'  assignee)  was  due  before 
the  execution  of  the  deed,  as  was  also  the  debt  owing  to 
the  minors.  After  the  execution  of  the  deed  James 
Nolan,  in  Feb.  1873,  became  bankrupt;  and  it  appeared 
by  his  schedule,  as  sworn  to,  that  he  had  no  other  pro- 
perty.  The  bankrupt  has  himself  admitted  that  his  in- 
tention in  executing  the  deed  was  to  defeat  Hugh 
Nolan's  demand.  But  it  is  unnecessary  to  establish  an 
express  intention  to  defeat  creditors  by  a  voluntary 
deed  .under  the  circumstances  appearing,  as  it  is  prima 
fade  fraudulent  under  the  statute ;  Hobnes  v.  Pennet/,  3 
K.  &  J.  90,  3  Jur.  N.  S.  80 ;  Spirrett  v.  WUlotcs,  34 
L.  J.  Ch.  367,  1 1  Jur.  N.  S.  70 ;  Freeman  v.  Pope,  L. 
R.  5  Cb.  Ap  538 ;  Mackay  t.  DooffUu,  L.  R.  14  Eq.  107, 
119.  The  onus  of  proof  being  shifted  to  the  person 
deriving  under  the  deed,  he  has  failed  to  show  that  it 
was  a  bond  fide  deed  for  valuable  consideration.  No 
mention  is  made  in  the  deed  of  the  alleged  option  given 
to  the  bankrupt  to  live  with  and  be  maintained  by  John 
Nolan.  There  is  no  covenant  by  John  Nolan  to  pay 
the  head-rent ;  but,  even  if  there  were,  that  would  not 
be  per  se  a  sufficient  consideration.  There  was  no  valuable 
consideration  for  the  assignment  of  the  goods,  which  by 
auction  realised  about  £600.  John  Nolan  gave  no 
consideration  in  money  for  the  assignment;  and  the 
bankrupt  has  sworn  that  he  owed  nothing  to  him. 
John  Nolan  gives  no  particulars  of  the  debt  he  says 
Was  due  to  him^  and  it  does  not  appear  that  there  was 
any  interest  paid  on  it,  or  that  any  acknowledgement 
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of  it  was  given.  The  transaction  itself  is  branded  with 
nearly  every  badge  of  fraud  defined  in  7Twm«'x  case,  1 
Sm.  L.  C.  10.  And  the  parties  themselves,  by  their 
acts,  treated  the  deed  as  a  mere  cover  and  pocket  in- 
stniment.  It  was  not  registered  as  a  deed  affecting 
lands.  The  bankrupt  remained  in  possession  ;  and,  in 
three  weeks  after,  called  an  anction  of  the  goods  in  his 
own  name,  and  in  his  own  name  sued  for  some  of  the 
purchase  money,  John  Nolan  himself  being  a  witness 
out  nothing  beine  said  about  the  deed,  which  he  says 
John  Nolan  got  him  like  a  fool  to  sign. 

Hoiuton,  for  John  Nolan,  contra — The  Chief  Clerk's 
certificate  and  the  decree  should  not  be  received  in 
evidence,  as  the  Bill  of  Complaint  in  the  cause  is  not 
put  in  evidence.  The  probate  of  the  will  of  Bernard 
Nolan  should  not  be  received,  as  it  is  not  mentioned 
in  the  notice  of  motion.  The  affidavit  of  Hugh  Nolan 
should  not  be  received,  as  it  does  not  state  the  grounds 
of  his  knowledge  of  the  facts  deposed  to ;  76  and  78 
G.  O.  1872. 

[  MiixsR,  J. — It  is  not  necessary  to  state,  as  in 
Chancery,  the  grounds  of  the  deponent's  knowledge. 
There  are  very  sufficient  reasons  for  the  rule  being 
different  here.] 

That  affidavit  not  only  states  matters  of  mere  hear- 
say and  belief,  but  it  is  also  conversant  with  matters  inter 
aliax  acta,  and  with  matters  of  record  or  reduced  to 
writing  and  only  provable  by  the  records  themselves 
or  attested  copies  of  such  writings. 

[  Miu.EB,  J I  shall  not,  at  present,  decide  upon  those 

objections ;  but,  when  giving  judgment,  I  shall  state  the 
evidence  upon  which  I  rely.  It  would  protract  pro- 
ceedings considerably  and  lead  to  great  confusion, 
otherwise.  Meantime,  you  can  deal  with  the  matters 
deposed  to,  in  the  double  aspect,  as  being  and  as  not 
being  evidence.  Some  of  them,  if  not  all,  as  it  seems 
to  me  however,  are  unnecessary  to  the  decision  of  the 
case.]  l^Law,  that  is  the  practice  adopted  by  the 
Master  of  the  Rolls.] 

The  deed  was  not  an  assignment  of  the  lands,  but  a 
lease  at  a  profit  rent — 

[  MiixER,  J. — Which  does  not  appear  ever  to  have 
been  paid.  You  only  allege  even  havmg  paid  two  sums 
of£5.] 

The  rent  reserved  was  a  sufficient  conisideralion.  If 
the  deed  had  not  been  executed,  the  bankrupt's  interest, 
being  only  a  chattel  interest,  might  have  been  sold  under 
an  execution.  As  he  was  giving  up  the  lands  he  had 
no  occasion  to  retain  the  stock.  Everything  is  set  out 
in  the  schedule,  thus  differing  from  Twine's  case. 

[  MuxEB,  J. — And  everything  is  sold,  and  the  pro- 
ceeds traced  to  yonr  hands.  You  get  all  under  color  of 
the  deed,  jou  pay  yourself  and  you  exclude  the  other 
creditors.  Are  you  willing  to  go  before  the  officer  and 
to  establish  your  claims?  Evidence  of  a  more  general 
nature  I  never  heard,  than  what  is  here  put  forward, 
on  John  Nolan's  own  statement,  when  he  comes  to  dis- 
charge himself  of  several  hundred  pounds.  I  do  not 
direct  a  general  reference;  but  I  will  give  yon  the 
opportunity  of  having  it  by  consent.  You  seek  to  get 
from  me  a  declaration  which  is  at  variance  with  what 
appears  under  your  hand  on  the  deed ;  and  I  should 
wish  to  have  some  more  specific  evidence.] 

It  appears  on  the  face  of  the  deed  that  there  was  a 
valuable  consideration,  as  the  bankrupt  was  to  receive 
a  profit-rent.  Everything  was  done  openly ;  and  the 
gale  of  which  we*  received  the  produce  was  by  public 
auction. 

[  MiLLEB,  J. — Is  that  sort  of  publicity  also  to  bind 
the  rights  of  the  minor  children?    I  have  heard  in  the 


Ecclesiastical  Courts  of  "fama  damosa,"  and  its  con- 
sequences ;  but  I  have  heard  of  it  in  no  other  court] 

The  minors  were  represented  by  Hugh  Nolan. 

[  MiiXER,  J. — So  little  that  he  was  sued,  and  an  ad- 
verse decree  obtained  against  him.] 

If,  as  alleged  at  the  bar,  John  Nolan  made  away  with 
the  bank  shares,  he  can  be  compelled  to  replace  them 
with  interest.  The  proceeds  of  the  auction  were  applied 
as  directed.  A  garnishee  order  against  the  auctioneer 
might  have  been  obtained. 

rMii,i.Ba,J And  have  had  the  deed  set  up.  Besides, 

it  has  been  stated  here,  and  not  contradicted,  that  the 
auctioneer  was  a  bankrupt,  and  that  the  judgment  was 
not  until  Dec.  1872.] 

At  all  events,  there  being  a  clear  profit-rent  of  £37, 
it  cannot  be  held  that  the  demise  of  the  lands  and 
assignment  of  the  stock  was  without  any  consideration. 
And  it  is  not  alleged  that  the  lands  were  demised  at  aa 
under-value.  The  deed  was  not  executed  for  the  pur- 
pose of  defeating  the  bankrupt's  creditors;  and  the 
possession  of  the  lands  should  not  be  directed  to  be 
delivered  up. 

Law,  in  reply. 

Judgmmt  reserved. 

Jan.  IS.  MlLLKB,  J. — No  case  could  better  than  the 
present  iUn»trate  the  wisdoiu  of  the  extended  jarisdiction 
conferred  upon  this  Court  by  the  66Ui  ■section  of  the  late 
Irish  Bankruptcy  Act — a  case  in  which  all  parties  affected 
by  the  queBtiouii  now  under  congideralion  are  either  them- 
selves, or  represent  those  who  bad  been,  by  occupation,  in 
the  humble  position  of  siiinll  tenaut-fiumers. 

Bernard  Nolan  appears  to  hnve  died  previous  to  the 
year  1869,  then  posseswed  of  some  property,  leaving  a 
widow  and  some  young  children  surviving  him,  and  appears 
to  have  made  a  will  leaving  all  liia  property  to  the  bankropt, 
who  was  his  brother,  in  truxt  for  his  widow  and  childreD, 
and  appointed  Hugh  Nolan  executor  of  his  will,  who  aa 
such  proved  that  will,  and  shortly  afterwards  married  the 
widow  of  his  testator,  Bernard  Nolan.  Hugh  Nolan,  to- 
gether with  his  wife  and  the  children  of  Bernard  Nolan,  ^ 
went  to  reside  with  the  bankrupt,  thus  appointed  as  trna- 
tee  as  above  Rtated,  at  the  residence  of  the  bankrupt,  upon 
his  the  bankrupt's  farm  at  Myuhall,  in  the  county  of 
Carlow,  and  continued  to  reside  there  for  some  time.  At 
this  pt-riod  the  bnnkrupt  was  an  aged  mxn,  and  would 
appear,  from  his  demeanour  while  in  nttrndance  upon  this 
Court,  a  very  ready  instrument  for  any  contrivance.  The 
position  of  the  banlunipt  at  that  tame,  and  up  to  the  com- 
mencement of  the  year  1871,  would  appear  to  have  been 
that  lie  was  the  absolute  owner  of  10  shares  in  the  National 
Bank  of  Ireland,  of  considerable  value  ;  he  was  also  owaex 
of  farms  at  Mysball,  in  the  county  of  Carlow,  consisting 
in  the  whole  of  about  86  acres,  subject  to  an  annoal  rent  of 
i£99 ;  and  he  was  also  absolutely  entitled  as  owner  of 
moveable  goods  and  chattels  of  the  value  of  about  £1000. 
While  the  bankrupt  was  in  the  full  possession  of  that 
property  he  was  indebted  to  Hugh  Nolan,  above  named,  in 
a  sum  at  all  events  of  £24,  as  has  been  clearly  establit-hed. 
He  was  also,  at  trustee  under  the  will  of  his  deceased 
brother  Bernard  Nolan,  as  has  been  since  ascertained, 
largely  indebted  to  the  minor  children  of  Bernard  Nolan, 
either  singly  or  jointly  with  Hugh  Nolan,  as  may  eventually 
be  decided.  And  the  bankrupt  was  at  the  same  time  (if 
the  allegations  of  John  Nolyi,  the  brother  of  the  bankrupt, 
to  whom  I  shall  presently  refer,  be  true)  consitlerably 
indebted  to  John  Nolan  himself,  on  his  own  personal  ac- 
count. While  the  bankrupt  was  thus  circumstanced  he 
executed  a  deed,  bearing  dnte  the  19th  of  January,  1871, 
between  himself,  therein  described  as  of  Myshall  aioresaid, 
farmer,  of  the  one  part,  and  his  brother  Jolin  Nolan,  above 
named,  who  was  therein  described  as  of  Old  Ross,  in  the 
county  of  Wexford,  farmer,  of  the  other  part ;  and  the  only 
recital  which  that  deed  purported  to  contmn  was  that  be. 
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the  faankropt,  bad  agreed  with  that  John  Nolan  to  demise 
to  him  the  lands  thereinafter  described,  for  his  life,  at. the 
▼early  rent  of  £187  Is.  2d.,  and  to  assign  and  make  oTer  to 
bim^tiie  hoosehold  goods,  farming  stock,  crops,  and  imple- 
ments of  husbandry,  and  all  other  the  goods  and  chattels 
specified  in  the  schedule  thereunder  written ;  and  that  deed 
then  purported  to  make  over  by  way  of  demise  to  John 
Kulan,  alt  the  lands  and  premises  of  which  he  was  possessed, 
consisting  of  his  farm  of  86  acres,  at  Myshall,  at  an  annual 
rent  of  £137  Is.  2d.,  and  also  parported  to  assign  to  the 
same  John  Nolan  all  the  goods  and  chattels  of  which  the 
bankrupt  was  possessed,  as  net  forth  in  the  schedule 
thereunto  annexed,  and  the  schedule  therein  referred  to 
enumerated  all  the  personal  property  of  the  bankrupt,  and 
concluded  with  a  compreheosive  residuary  clause — "of  aU 
other  the  goodt  and  chattels  of  the  taid  bankrupt,  in  or  upon 
or  ntually  held  mtk  the  lande  of  Mythall"  Shortly  previous 
to  the  execution  of  that  instrument  of  the  19th  of  January 
1871,  the  bankrupt  denuded  himself  of  his  10  shares  in  the 
National  Bank,  by  transfer  to  the  same  John  Nolan,  who 
thereby  stood  in  the  books  of  that  Bank  as  the  absolute 
owner  thereof ;  and  it  does  not  appear  how  said  Rhares,  or 
the  proceeds  thereof,  have  been  since  disposed  of.  The  best 
interpreters  of,  or  commentators  on  such  an  instrument  as 
that  of  the  19tJi  of  January,  1871,  executed  by  the  bankrupt 
under  such  circumstances  as  I  have  stated,  are  the  parties 
to  thai  instrument  itself,  as  evidenced  by  their  manner  of 
dealing  with  it.  Thus,  notwithstanding  the  execution  of 
that  instrument  of  the  19th  of  January,  1871,  by  which  the 
bankrupt  purported  at  once  to  divest  himself  altogether  of 
all  the  goods  and  chattels  he  possessed,  he,  the  bankrupt, 
within  three  weeks  from  its  date,  caused  a  public  auction  in 
his,  the  bankrupt's  own  name,  to  be  held  on  the  following  7th 
of  February,  1871,  at  which  he,  the  bankrupt,  caused  to  be 
sold,  in  his  own  name,  every  article  thus  purported  to  be 
assigned  to  John  Nolan  by  the  previous  deed  of  the  19th  of 
January,  1871,  and  thereby  realized  a  sum  of  about  £800. 
And  it  further  appears  that  so  little  reality  was  attributed 
by  the  parties  to  that  instrument  of  the  19th  of  January, 
1871,  that  so  lately  as  at  the  Quarter  Sessions  held  at 
Tullow,  on  the  11th  day  of  October,  1872,  as  distinctly 
charged  by  the  affidavit  of  Hugh  Nolan,  of  the  17^ 
November,  1873,  the  bankrupt,  in  his  own  person  and 
in  his  own  name,  obtained  a  decree  for  £39  against  one 
Richard  Fierce,  in  respect  of  articles  purchased  by  him  at 
the  auction  of  the  bankrnpt's  goods,  as  above  stated ;  and 
further,  that  the  same  John  Nolan,  the  assignee  in  the  deed 
of  the  19th  of  January,  1871,  was  not  only  present,  but  ex- 
amined as  a  witness  on  that  occasion,  and  as  may  be 
assumed,  upon  his  oath,  in  support  of  that  claim  oif  the 
bankrupt,  which  was  thus  established ;  and  further,  that 
John  Nolan,  although  thus  examined,  did  not  upon  that 
occasion  make  any  disclosure  of,  or  reference  to  any  such 
instrument  as  that  of  the  19th  of  January,  1871.  On  the 
contrary,  when  John  Nolan,  thus  ohallenged,  purports  to 
reply  to  that  allegation  of  Hugh  Nolan,  by  the  6th  para- 
'  graph  of  his  affidavit,  filed  on  the  5tb  of  December,  1873, 
he  merely  states  "That  it  would  not  have  been  proper,  as 
he  believed,  to  embarrass  the  case  of  the  plaintiff  in  the 
Civil  Bill  mentioned  in  one  of  Hugh  Nolan's  affidavits,  by 
referring  to  that  deed,  and  that  it  was  wholly  unnecessary 
to  mention  it  on  the  Civil  Bill."  But  still  further,  when 
the  manner  of  dealing  with  the  proceeds  of  the  goods  of  the 
bankrupt,  as  thus  sold  by  auction,  by  the  parties  to  the 
deed  of  the  19th  January,  1871,  is  examined,  it  would  appear 
iiltogether  irreconcilable  with  any  portion  of  that  instru- 
ment, as,  although  John  Nolan,  the  assignee  under  that 
inntrnment,  admits  that  a  sum  of  £788  10s.  Od.,  as  portion 
of  the  proceeds  of  that  auction,  reached  his  hands,  he  does 
not  attempt  to  discharge  himself  of  tli.it  portion  of  the 
bankrupt's  property  by  any  allegation  of  any  such  title  as 
assignee  under  the  deed  of  the  19th  of  January,  1871,  of 
the  chstteli  which  produced  that  sum,  and  which  chattels, 
upon  the  face  of  tliat  instrument,  wouM  be  made  to  appear 
as  part  <>f  the  consideration  of  that  instrument,  but  on  the 
contrary,  by  an  allegation  "  That  he,  John  Nolan,  by  the 
express  directions  of  the  bankrupt,  made  payments  as  far 


as  the  funds  wonld  go,  in  discharge  of  alleged  liaUlities  of 
the  bankrupt,"  of  which  the  deed  of  the  19th  of  January, 
1871,  was  utterly  silent,  but  which  he,  John  Nolan,  pur- 
ports to  set  forth  in  his  affidavit.  As  might  have  been  ex- 
pected, no  such  instrument  as  that  of  the  19th  of  January, 
1871,  was  to  be  found  upon  the  register  for  registering 
deeds  nfi'ecting  lands  in  Ireland.  Iiitigation  in  various 
forms  closely  followed,  as  the  natural  fruits  produced  by  the 
feelings  and  motives  which  suggested  such  a  deed  as  that  of 
the  19th  of  January,  1871.  Upon  the  6th  of  May,  1871, 
the  children  of  Bernard  Nolan,  as  minors,  are  made  to  take 
proceedings  in  the  Court  of  Chancery,  by  John  Nolan  as 
their  next  firiend,  against  the  bankrupt,  who  purported  to  be 
the  assignor  in  that  deed  of  the  19ui  of  January,  1871,  as 
being  the  trustee  under  the  will  of  Bernard  Nolan,  and 
against  their  step-father,  Hugh  Nolan,  as  being  the  executor 
under  the  same  will,  for  the  purpose  of  compelling  them  to 
account  in  those  capacities  for  the  property  of  their  deceased 
father,  although  that  John  Nolan  must  have  perfectly  well 
known,  if  that  deed  of  the  19th  of  January,  1871,  had  or 
was  intended  to  have  any  vitality  whatever,  that  the 
bankrupt,  from  whom  he  sought  such  an  account,  bad 
stripped  himself  by  that  deed  of  the  19th  of  January,  1871, 
of  the  means  of  satisfying  any  liability  in  respect  of  such 
account ;  and  further  that  he,  John  Nolan,  was  in  posses- 
sion of  the  only  property  of  the  bankrupt,  in  respect  of 
which  any  account  that  might  be  directed  could  have  been 
in  any  manner  made  available  as  regarded  the  bankrupt, 
Hugh  Nolan,  thus  practically  made  the  principal  defendant 
in  the  Chancery  proceedings,  as  the  executor  of  Bernard 
Nolan,  commenced  an  action  at  law  against  the  bankrupt 
upon  the  day  next  following  the  institution  of  said  Chan- 
cery proceedings,  namely,  on  the  6th  of  May,  1871,  where- 
upon the  bankrupt,  upon  the  17th  of  June,  1871,  com- 
menced a  cross  action  against  that  same  Hugh  Nolan,  and 
the  subject  matter  of  both  such  actions  having  been  referred 
to  the  arbitration  of  the  same  persons,  an  award  was  made 
upon  the  6th  of  April,  1872,  by  ^hich  Hugh  Nolan  was 
declared  to  be  entitled  as  against  the  bankrupt  to  a  balance 
of  a  principal  sum  of  £24  in  the  first  action  in  respect  of  a 
debt  which  had  existed  at  the  date  of  the  alleged  assign- 
ment of  the  19th  January,  1871,  and  to  a  sum  of  £18  Is.  9d. 
in  the  second  action,  exclusive  of  coats.  Upon  the  2Srd  of 
January,  1878,  the  bankrupt  was  arrested  and  committed 
to  prinon  at  the  suit  of  Hugh  Nolan  for  £36  7s.  7d.,  in 
respect  of  the  sum  to  which  he  was  declared  entitled  by  the 
above  reward. 

Upon  the  6th  of  Febmary,  1873,  the  bankrupt,  describ- 
ing hiroaeU  as  formerly  of  Myshall,  farmer,  but  then  of  no 
occupation,  petitioned  this  Court,  as  bfing  a  prisoner  con- 
fined in  gaol  in  Carlow,  to  have  himself  adjudicated  a 
bankrupt,  and  the  bankrupt  who,  in  January,  1871,  was  the 
absolute  owner  of  ten  shares  in  the  National  Bank,  who 
was  also  in  actnal  possession  of  a  farm  of  86  acres,  out  of 
which  he  purported  to  reserve  a  profit  rent  of  about  £40 
yearly,  and  was  alw  possessed  of  other  peiBOiukl  property  of 
the  value  of  about  £1,000,  in  the  manner  as  stated,  without 
having  disponed  of  any  portion  of  that  property  otherwise 
than  X  have  stated,  made  an  affidavit  upon  that  same  6th 
of  February,  1873,  in  support  of  his  application  to  this 
Court,  in  which  he  alleged  that  he  "  was  not  possessed  of 
any  goods  and  chattels,  and  that  he  was  supported  by  his 
brother,  John  Nolan,  and  was  depending  on  him,"  Upon 
that  application  thus  made  ex  parte,  an  adjudication  was  pro- 
nounced on  the  9th  February,  1873.  Upon  the  11th  of 
February,  1873,  notice  of  an  application  for  the  discharge 
of  the  bankrupt  from  custody  was  served,  according  to  the 
practice  of  the  Court,  upon  the  official  assignee  and  upon 
the  creditor,  at  whose  suit  he  was  detained  m  custodv ;  and 
before  any  order  for  such  discharge  would  have  been  pro- 
nounced, a  certificate  from  the  official  assignee,  as  the  result 
of  his  investigation  into  the  aflbirs  of  the  bankrupt,  must 
have  been  produced  to  the  effect  either  that  the  bankrupt 
was  not  possessed  of  any  goodH  and  chattels  as  alleged  by 
his  affidavit,  or  that  he,  the  banknipt,  had  delivered  up  <U> 
the  official  assignee  all  such  property  of  which  he  was  then 
possessed.    It  was  upon  the  notice  of  such  application  being 
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given  that  the  deed  of  the  19th  Jannaty,  1871,  would 
appear,  as  &r  as  can  be  collected  from  the  evideoce,  for  the 
first  time  to  have  been  bronght  to  light  by  the  affidavits 
filed  in  relation  to  it  Hugh  Nolan,  as  the  creditor  of  the 
bankrupt  for  a  snm  of  £48  13s.  4d.,  vas,  on  the  14th  of 
October,  1873,  appointed  creditors'  assi^niee  in  the  matter. 
A  notice  of  application,  as  amended,  was  served,  on  the  part 
of  the  official  and  creditors'  assignees,  apon  the  bankrupt  and 
upon  John  Nolan,  named  as  the  assignee  in  the  deed  uf  the 
lUth  January,  1871,  that  said  assignment  of  the  19th  of 
January,  1871,  might  be  declared  ftaudulent  and  void  as 
agunst  the  creditors  of  the  bankrupt,  who  are  delayed, 
hindered,  or  defrauded  by  the  said  deed  of  their  just  and 
lawful  rights,  and  that  John  Nolan  should  deliver  up  the 

?roceeds  of  certain  chattels  as  belonging  to  the  bankrupt. 
Iiat  application  is  not  encountered  by  any  evidence  or 
opposition  on  the  part  of  the  bankrupt,  who  purported  to 
be  the  assignee  in  that  deed  of  the  19th  January,  1871. 
but,  on  the  contrary,  the  bankrupt,  when  examined  before 
this  Court,  and  asked,  by  the  SSid  and  34th  interrogatories, 
his  reason  for  thus  making  over  all  his  property  to  John 
Nolan,  replied— "That  there  was  a  dispute  between  Hogh 
Kolan  and  him,  and  he  was  threatening  to  take  all,  and 
John  said  that  all  would  go  to  him  if  he  did  not  execute 
the  deed — he  gave  it  like  a  fool.  He,  John,  got  him,  the 
bankrupt,  to  sign  it  like  a  fool."  And  in  answer  to  the 
89tfa  interrogatory,  as  to  whether  the  bankrupt  owed  John 
Nolan,  named  as  the  assignee  in  the  deed  of  the  19th  of 
January,  1871,  anything  at  the  time  the  deed  was  executed, 
he  replied — "  Not  aha'porth."  That  application  is,  however, 
enconntered  by  John  Nolan,  who  purports  to  be  assignee 
nnder  the  deed  of  the  19th  January,  1871,  and  now  claims 
to  be  entitled  to  all  the  property  of  which  the  bankrupt  was 
possessed,  as  stated,  without  having  paid  any  money  what- 
ever, as  the  alleged  owner  of  such  property,  and  denied  any 
right  of  the  assignees  to  interfere  with  that  deed  of  the  19th 
January,  1871. 

Having  already  so  folly  detailed  all  the  circnmstances 
connected  with  the  execution  of  the  deed  of  the  19th  of 
Janoaiy,  1871,  it  is  only  necessary  here  to  deal  with  the 
only  argument  offered  by  counsel  on  the  part  of  John 
Nolan,  in  support  of  that  instrument,  namely,  that  such 
deed  having  been  executed  by  way  of  demise,  reserving  tu 
the  bankrupt  out  of  his  own  8tf  acres,  which  were  subject  to 
the  payment  of  an  annual  rent  of  £99,  a  larger  gross  rent, 
although  such  deed  did  not  contain  any  express  covenant 
on  the  part  of  John  Nolan  to  pay  that  chief  rent  of  £99 
for  which  the  bankrupt  was  liable,  such  an  instrument 
operated  as  an  assignment  for  valuable  consideration,  and 
that  no  such  intent  was  proved  as  could  bring  that  deed 
within  the  mischiefs  intended  to  be  provided  against 
by  the  lOtb,  Charles  I.,  sess.  2,  chap.  3.  I  may  sunmuuise 
the  law,  as  has  been  done  before  in  respect  of  the  opera- 
tion of  the  corresponding  statute  of  Klizabetb  in  Eng- 
land, upon  instruments  of  assignment,  such  as  the  present, 
thus — "That  there  is  one  class  of  cases  in  which  an 
actual  and  express  intent  to  defeat  or  delay,  &c,,  creditors 
is  necessary  to  be  proved,  where  the  instruments  sought 
to  be  set  aside  were  founded  on  valuable  considera- 
tion, and  that  there  is  another  class  of  cases  where  the 
settlements  are  voluntary  in  which  the  necessary  intent 
may  be,  and  often  must  be  imavoidably  inferred."  If  the 
Irish  statute  of  Charles  was  not  calculated  to  frustrate  such 
an  ingtrnment  as  the  deed  of  19th  of  January,  1871, 
presented  in  the  manner  referred  to  before  this  Court,  I 
could  not  well  understand  for  what  purpose  that  statute 
was  passed,  or  why  it  has  been  permitted  to  remain  so  long 
upon  the  statute  roll.  I  shall,  therefore,  not  hesitate  to  put 
out  of  the  way  nf  the  assignees  the  instrument  of  the  lUth 
of  January,  1871— by  which  the  liankrupt,  in  the  manner  as 
stated,  purported  to  create  a  larger  rent,  by  way  of  demise 
out  of  his  own  form  of  86  acres,  subject  already  to  an 
annual  rent  of  £99,  and  other  charges,  without  any  express 
covenant  on  the  part  of  the  lessee  named  therein  to  pay 
such  head  rent  and  other  charges  for  which  the  bankrupt 
was  responsible,  while  it  at  the  same  time  purported  to  assign 
over  to  the  same  person  all  the  chattel  property  of  which 


the  bankmpt  was  then  posseaed  of  the  value  of  aboot 
£1,000 — •■  being  under  the  cireumstances  referred  to  a  mere 
sham,  cover,  and  in  all  other  respects  a  volnntaiy  deed  within 
the  mischiefs  intended  to  be  provided  against  by  that 
statute  of  Charles,  and  there  being  in  this  case  hefan  the 
Court  abundant  materials  from  which  the  necessary  intent  to 
bring  that  deed  within  the  scope  of  that  statute  most  be 
nnavoidably  inferred ;  but,  I  will  go  further  and  state  that, 
even  if  the  deed  of  the  19th  January,  1871,  could,  nnder 
the  circumstances,  be  held  to  have  been  executed  for 
valuable  consideration,  su£Scient  evidence  of  the  actual  and 
express  intent  to  defeat  or  delay  ctvditors,  fte.,  within  the 
scope  of  the  statute,  as  above,  has  been  fumidied  by  the 
evidence  already  detailed,  and  other  evidence  in  the  case  to 
which  I  do  not  think  it  necessary  here  more  particularly  to 
advert. 

I  may  here,  further,  observe  that  the  evidence  in  this 
matter  would  appear  to  me  to  have  folly  warranted  the 
assignees  in  seeking  relief  in  another  form,  wholly  irrespec- 
tive of  the  statute  referred  to,  but  I  have  dealt  with  the 
cause  as  presented. 

There  can  be  no  difficulty  in  making  the  necessary  order 
as  to  the  bringing  into  Court  the  deed  of  the  19th  January, 
1871,  and  declaring  it  void  against  the  assignees,  in  the 
usual  form,  or  as  to  the  delivery  of  the  possession  of  the 
lands  of  MyshaU,  within  a  proper  time,  or  in  direcUng  that 
John  Nolan  should,  within  a  limited  time,  bring  in  an 
account  before  the  Chief  Kegistrar,  in  respect  of  the  sum  of 
£788  10s.  Od.,  as  the  portion  of  the  proceeds  of  the  bank- 
rupt's property  included  in  the  deed  of  the  19th  of  January, 
1871,  which  he,  John  Nolan,  admits  to  have  come  to  hia 
hands,  and  to  proceed  forthwith  to  pass  such  account — npon 
wbich  enquiry  if  John  Nolan  can  satisfy  the  Cliief  B^is- 
trar  as  to  the  proper  application  of  that  sum,  or  any  portion 
of  it,  he  should  receive  full  credit  in  that  respect ;  but  I 
could  not  make  any  general  order  in  the  terms  of  the  notice 
of  motion,  in  the  face  of  an  affidavit  by  John  Nolan,  that  he 
had  properly  applied  the  proceeds  of  the  bankrupt's  property 
thus  acquired  by  him,  under  the  specified  directions  of  the 
bankrupt  himself,  although  at  varianoa  with  and  irrespec- 
tive of  the  deed  of  the  19th  of  January,  1871,  until  John 
Nolan  had  first  an  opportunity  of  establishing  such  hia 
allegation. 

I  was  not  by  the  notice  of  motion  called  upon,  and  I  am 
not  in  a  position  to  make  any  order  as  to  the  shares  in  the 
National  Bank,  the  property  of  the  bankrupt 

Low  asked  for  costs. 

Houston — Costs  are  not  asked  by  the  notice  of  motion. 

Law — Where  a  motion  is  resisted,  every  coiirt  has 
inherent  power  to  deal  with  the  costs.  The  application 
was  an  adjourned  one,  and  should  be  treated  as  if  the 
affidavit  and  notice  of  motion  had  been  directed  to 
stand  as  a  charge  to  be  discharged.  If  costs  were  asked 
it  might  be  a  reason  for  coming  in  to  oppose,  though 
on  no  other  ground. 

MiLLEK,  J I  shall  make  the  order  as  stated  in  my 

judgroent  as  of  this  date,  and  I  think  the  applicant  is 
fiuriy  entitled  to  the  costs  of  the  motion  which  I  will 
give.  John  Nolan  can  apply,  if  he  thinks  he  can  put 
forward  any  fair  grounds  for  so  doing,  to  vary  the 
order  in  this  respect — which  I  have  power  to  amend 
under  the  Act  of  Parliament,  within  any  reasonable 
time. 

Solicitors,  T.  C.  Butler  and  W.  K.  TuO/. 


In  re  Db  Sbbancourt,  a  Bankrupt. 

1874,  Jan.  23,  30 Adjudication — Time  for  showing 

cause  against  validity  of— Petition  to  annul,  by  bankrupt 
who  has  not  surrendered —  Varying  and  rescinding  orders — 
20  ^21  Vict.  c.  60,  fs.  29,  129,  35^—35  #•  36  Vict.  c. 
58,  s.  6—50  G.O.  1872. 

A  person  adjudicated  a  bankrupt,  desiring  to  annul  the 
adjudication,  must  proceed  under  the  I29th  sictiott  of  the 
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20  ^  21  Vict.  c.  60.  I/he  omits  to  do  to,  he  must  proceed 
hy  petition  cf  appeal  before  the  Court  o^  Appeal  Where 
the  bofJcrupt  does  not  contest  the  validity  of  the  adjudication 
within  the  period  prescribed  by  the  Act,  the  Court  of 
Bankruptcy  has  no  jurisdiction  qfierumrds  to  entertain  an 
applicalion  to  review  the  adjudicatioii,  either  under  sections 
129  or  358  o/"  20  #•  21  Vtct.  c.  60,  or  section  6  (j/*  35  j* 
36  Vict.,  c  58. 

Ckrter  t.  Dimmock,  4  H.  L.  C.  337,  followed. 

Petition  to  haye  adjudication  annulled. 

For  the  purposes  of  the  present  Report,  the  facts 
sufficiently  appear  in  the  judgment  of  the  Court 

Houston,  in  support  of  the  petition— The  Court  has 
power  to  annul  tne  adjudication  under  B.  A.  Act,  1872, 
section  6.  The  adjudication  is  an  "  order  "  within  that 
section.  We  seek  to  have  it  reviewed  and  rescinded,  on 
the  grounds  that  Uie  petitioner  was  not  a  trader  within 
the  meaning  of  the  bankruptcy  code,  and  that  be  had 
not  committed  an  act  of  banlovptcy,  as  alleged.  The 
B.  &  I.  Act,  1657,  section  129,  while  it  allows  a 
bankrupt  three  days  to  show  cause  against  the  adjudi- 
cation upon  those  grounds,  does  not  declare  that  if 
cause  be  not  shown  within  that  time  the  adjudication 
shall  be  final,  but  merely,  that  in  such  case  the  adjudi- 
cation is  to  be  gazetted.  And  by  section  358  of  the 
Act  of  1657  additional  time  for  showing  cause  is  given. 
By  the  latter  section  it  is  provided  that  the  Gazette  is  to 
be  conclusive  evidence  of  the  bankruptcy,  if  the  bank- 
rupt (having  been  in  the  United  Kingdom  at  the  date 
of  the  adjudication)  shall  not,  within  one  month  after 
the  gazetting,  have  commenced  a  suit  to  annul  the 
adjudication ;  or  (if  he  had  been  in  any  other  part  of 
Europe),  within  three  months  after  the  advertisement. 
This  18  a  suit  within  that  section.  But,  while  the  Act  is 
precise  in  limiting  the  period  of  appeal,  no  time  is 
limited  for  the  Court  itself  to  review  its  order ;  it  rests 
with  the  Court,  in  its  discrcdon,  to  allow  the  matter  to 
be  re-opened,  where  there  has  not  been  laches,  and 
where  the  omission  to  show  cause  prior  has  been 
occasioned  by  a  fatality,  or  when  the  bankrupt  had  been 
absent  from  the  Kingdom. 

PurceU,  Q.C.  (with  him  Carton),  contra. — According 
to  the  petitioner's  contention,  a  jurisdiction  is  claimed  for 
this  Court  which  no  other  Court  in  the  Kjngdom 
|i08sesses ;  and  it  would  thence  follow  that,  after  the 
property  of  the  banknipt  has  been  administered,  and 
the  rights  of  creditors  dealt  with,  on  the  assumption  of 
the  adjudication  being  binding  and  final,  the  entire 
proceedings  might  be  re-opened  by  the  Court,  it  may  be 
after  twenty  years.  There  would  be  no  such  thing  as  a 
final  order;  and  every  conditional  order,  after  having 
been  made  absolute  without  cause  shown,  might  be 
rescinded  upon  a  petition  such  as  this.  But,  even  the 
literal  terms  of  B.  A.  Act,  1872,  section  6,  show  that 
something  else  is  intended.  To  "  review,  rescind,  or 
vary  any  'order  "  does  not  include  the  power  to  annul ; 
and  an  adjudication  is  not  an  order  properly  so  called, 
but  in  its  application  throughout  the  Acts  has  a  specific, 
technical  meaning.  Had  it  been  intended  to  confer  the 
power  as  now  claimed,  the  6th  section  of  the  Act  of 
1672  should  have  done  so  in  specific  terms,  and  in  such 
case  the  129th  section  of  the  Act  of  1857  would  have 
been  repealed.  The  sections  in  question  are  to  be  con- 
strued together;  'and  the  6th  section  in  the  Act  of 
1872  should  not  be  so  read  as  to  nullify  or  set  at  nought 
the  others  in  the  previous  Act.  But,  by  the  petitioner's 
contention,  the  129th  section  would  be  rendered  insen- 
sible. By  it  a  statutable  jurisdiction  during  a  certain 
period  is  given,  and  it  is  necessarily  implied  that  once 
that  period  has  elapsed  the  matter  u  concluded.    Even 


the  additional  time  which  may  be  accorded  thereunder, 
in  the  discretion  of  the  Court,  is  limited  to  a  certain 
number  of  days.  The  bankrupt  is  "allowed"  a  certain 
time  to  show  cause,  which  means  that  he  has  no 
authority  or  right  to  show  cause,  save  within  that  time. 
And  the  power  given  by  the  Act  of  1872,  section  6,  is  to 
rescind  in  accordance  with  the  other  provisions  of  the 
code,  and  where  by  no  other  provision  that  power  is 
limited  or  restrains.  Section  358  refers  altogether  to 
proceedings  wholly  independent  of  proceedines  by  way 
of  showing  cause  under  section  129.  One  oithe  alter- 
natives to  which  the  words  of  section  356  are  applicable 
is  the  bringing  of  an  action  by  the  bankrupt,  in  order 
to  dispute  the  adjudication ;  and  another  alternative  is 
an  appeal ;  pending  dther  of  which  the  Gazette  notice 
is  not  conclusive.  But,  while  the  6th  section  of  the  Act 
of  1872  does  not  apply,  and  the  bankrupt  must  resort 
to  the  special  mode  of  annulling  the  adjudication  pre- 
scribed by  the  Act  of  1857,  he  has  here  failed  to  do  so 
in  due  course.  His  petition  to  annul  the  adjudication 
is  not  a  "suit"  within  section  358,  and  he  is  not  now 
entiUed  to  the  relief  asked ;  Carter  v.  Dimmock,  4  H.  L. 
351.  Moreover,  not  having  surrendered,  the  bankrupt 
is  in  contempt,  and,  accormng  to  the  practice  of  the 
Court,  is,  therefore,  not  in  a  position  to  make  any 
application,  ex  p,  Wilkinson,  1  Gl.  &  J.  387  ;  ex  p. 
Jones,  1 1  Ves.  409. 

Houston,  in  reply When  Carter  v.  Dimmock  was 

decided,  the  English  Court  of  Bankruptcy  possessed  no 
power  corresponding  to  that  given  by  the  B.  A.  Act 
(Ir.),  1872,  section  6.  Unless  that  section  applies  to  a 
case  like  the  present,  it  is  difficult  to  see  what  applica- 
tion it  could  have. 

[MiucEB,  J. — An  order  might,  for  instance,  have 
paned  the  B^strar,  which  the  Court  would  have  had  no 
power  to  review,  rescind,  or  vary,  thqugh  not  meeting 
the  views  of  the  Court,  and  operating  injuriously.  It 
might  not  be  in  substance  defective,  but  some  supple- 
mental relief  might  be  required.] 

It  is  not  confined  to  remedying  such  cases.  In  Gregg's 
case  an  application  was  made  to  rescind  an  order 
passing  a  sitting  in  compontion  after  bankruptcy  under 
section  149,  and  the  order  was  rescinded.  As  regards 
the  non- surrender  of  the  bankrupt,  the  rule  referred  to 
was  never  intended  to  apply  where  the  bankrupt  seeks 
to  dispute  the  legal  requisites  of  the  adjudication,  2 
Gr.  &  H.  Ba.  795. 

[MiLLBR,  J That  bears  against  you  in  another  way. 

If  your  contention  is  right,  it  shows  most  forcibly  tliat 
an  application  circumstanced  like  the  present  should 
have  been  made  by  way  of  appeal.] 

That  which  we  are  doing  is  something  equivalent  to 
purging  our  contempt,  and  the  bankrupt  may  still 
surrender. 

Jue^ment  deferred, 

MlLLCR,  J. — A  notice  of  application  has  been  served  in 
this  matter  on  behulf  of  the  bankrupt,  dated  the  Bth  of 
January,  1874,  for  an  order,  in  the  terms  of  the  prayer  of 
his  petition  of  the  same  date,  "  that  the  adjudication  had 
in  tiuB  matter  on  the  Snd  of  December,  1873,  and  all  pro- 
ceedings thereunder,  be  annulled,  and  tbat  Thomas  Black- 
well,  the  petitioning  ciwlitor,  do  pay  to  the  alleged  bankrupt 
the  costs  of  tbat  petition,  and  of  all  necessary  proceedings 
consequent  tbereoo,  including  the  oosts  of  that  application." 

The  adjudication  was  pronounced  on  the  2nd  of  Decem- 
ber, 1873.  Under  the  12dth  section  of  the  20  ft  21  Via, 
chap.  60,  which  ourresponda  in  subHtance  with  the  12  &  13 
Yic.,  chap.  106,  section  104,  before  notice  of  an  adjudication 
can  be  published  in  the  '  Oazette,'  a  duplicate  of  such  adjudi- 
cation must  be  served  personally,  or  at  the  last  known  place 
of  tnuisen  or  abode  of  the  person  adjudicated,  who  sliall  bo 
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allowed  three  days,  or  saoh  extended  time,  not  meeeding 
tnen  day*  in  the  whole,  teora.  the  service  of  such  duplicate, 
to  show  canse  to  the  C!ourt  against  the  validity  of  such 
adjudication.     It   then   provides,   as  was  the  case  in  this 
matter  : — ^tbat  "  if,  at  the  expiration  of  the  said  time  [i.t, 
three  days,  or  snob  further  time,  not  exceeding  seven  days 
in  the  whole],  no  canse  shall  have  been  shown  to  the  satisfew;- 
tion  of  the  Conrt  for  the  annulling  of  such  adjudication,  the 
Court  ahallforlhvnth  cause  notice  of  such  adjudication  to  be 
given  to  the  '  DMin  Gasette.' "     No   cause  having  been 
shown   against  the  adjudication   in   this    matter,    it    was 
formally  gazetted  on  the  12th  of  December,  1873.    Accord- 
ing to  the  29th  section  of  the  20  &  21  Vic,  chap.  60.  it  is 
provided  : — ^that  every  order,  or  decision,  of  this  Court  [snoh 
as  the  order  in  this  case]  shall  be  subject  to  appeal  to  the 
Court  of  Appeal  in  Chancery,  provided  it  is  entered  within 
thirty  days  from  tbe  date  of  the  decision,  or  order,  or  such 
further  time   as   the   Court  shall  by  special  leave  allow. 
The  time  for   proceeding   by  appeal  from  any  order,  or 
decision,  of  this  Court  is  thus  expressly  limited,  and,  as 
regards  the   order  sought  to  be  set  aside  in  this   matter, 
expired  after  thirty  days  from  the  2nd  of  December,  1873. 
The    petition    to    annul    the    adjudication,   as   thus   pro- 
nounced, on  the  2nd  of  December,  1873,  was  not  filed  until 
the  Uth  of  January,  1874,  which  was  after  the  expiration  of 
the  limited  time,  within  which  that  order  oould  be  appealed 
from.     However,  by  the  368th  section  of  the  same  20  &  21 
Vic.,  chap.  60,  which  corresponds  in  substance  with  the  28Srd 
section  of  the  same  12  &  13  Vic.',  chap,  106,  it  is  pro- 
vided : — that  if  the  bankrupt  shall  not  (if  he  were  within 
the  United  Kingdom  at  the  date  of  the  adjudication)  within 
one  month  after  the  advertisement  of  the  bankruptcy,  have 
commenced  a  suit  to  dismiss  the  petition,  or  to  dispute,  or 
annul  the  lul judication,  and  shall  not  have  prosecuted  the 
same  with  due  diligence  and  with  effect,  the  Gazette  shall  be 
conclusive  evidence  in  all  oases  as  against  such  bankrupt, 
and  as  therein.    If  the  35  &  36  Vic,  chap.  68,  had  not 
been  passed  the  case  of  Carter  v.  Dimmock  and  others,  4 
H.L.  337,  would  be  a  conclusive  and  binding  authority 
against  this  Court  entertaining  any  such  application  upon  a 
petition  addressed  by  the  bankrupt  tu  this  Court,  under  the 
drcrmistanoes  as  stated.     But  it  has  been  contended  on  the 
part  of  the  bankrupt,  ss  against  the  effect  of  that  authority, 
that  when  that  decision  was  pronounced  no  power  was  vested 
in  the  Conrt  of  Banlcruptcy  in  England  such  as  has  been 
conferred  upon  this  Court  by  the  6th  section  of  the  above- 
mentioned  Act  of  the  86  &  36  Vic,  chap.  58,  which  is  as 
follows : — "  The  Court  of    Bankruptcy  in    Ireland  shall 
continue  to  be  a  Court  of  Law  and  Equity,  and  a  princi- 
pal Court  of  Kecord,  and   may  review,   rescind,  or  vary 
any  order   made  by  it,  in  pursuance  of  the  said   Act." 
I  am  now,  under  that  section,   called  upon,  on  the  part 
of  the  bankrupt,  to  hold,  notwithstanding  thit   the   peti- 
tioning creditor  had,  at  the  time  of  the  petition  being  filed 
and  notice  given  by  the  bankrupt,  the  protection  of  his  order, 
against  which  no  appeal  had  been  lodged  within  the  time 
limited  by  the  nnrepealed  1 29th  section  of  the  20  &  21 
Vic,  chap.  60,  that,  by  virtue  of  the  power  conferred  upon 
this  Court  by  the  6th  section  of  35  &  36  Vic,  chap.  58,  a 
construction  has  been  thereby  necessarily  given  to  the  un- 
repealed  358th  section  of  the   20  &  21   Vic,  chap.   60, 
different  from  what  Carter  v.  Dimmock  pronounced  as  the 
true  construction  of  it,  which  would  render  a  petition  to 
this  Conrt  "  a  tuit,"  within  the  meaning  of  that  section,  or 
that  an  absolute  authority  is,  by  that  6th  section  of  the 
85  k  36  Vic,  chap.  58.  vested  in  this  Court,  of  varying  or 
rescinding  orders,  uncontrolled  by  any  limitations  as  to 
time,  which  is  of  the  very  essence  of  the  bankrupt  code,  or 
by  any  of  the  other  provisions  in  the  20  &  21  Vic,  chap.  60. 
I  cannot,  however,  give  any  such  extended  construction 
to  that  6th  section  of  20  ft  21  Vic,  chap.  60,  which  was 
introdnced  to  remedy  an  inconvenience  sometimes   felt, 
arising  from  the  fact  that  an  order  once  passed  from  this 
Conrt  could  alone  be  varied   in  any  particular,  however 
desirable,  through  the  expensive  process  of  an  appeal,  and 
which  applies  to  orders  made  in  the  progress  of  the  proceed- 
ings, not  to  the  rescinding  of  the  entire  proceedings  in  bank- 


mptoy,  withoot  the  bankrupt  having  satisfied  a  single 
requirement  of  his  position  is  an  adjudicated  bankrupt  The 
Acts  of  the  20  &  21  Vic,  chap.  60,  and  the  35  ft  36  Vic, 
chap.  58,  must  be  read  t<^ether,  and  any  powers,  however 
extensive,  conferred  by  the  35  ft  36  Vic,  chap.  68,  most  be 
regulated  so  as  not  to  conflict  with  the  nnrepealed  section 
of  the  20  ft  21  Vic,  chap.  58.  It  is  plain,  therefore,  that 
this  Court  cannot,  in  the  exercise  of  the  powers  conferred 
upon  it  by  the  6th  section  of  the  36  ft  36  Vic,  chap.  58,  hold, 
in  opposition  to  the  decision  in  Carter  v.  IXmmock,  above 
referred  to,  that  the  tttU  mentioned  in  the  358th  section  of  the 
20  ft  21  Vic,  chap.  60,  embraced  a  petition  to  annul,  addressed 
to  this  Court,  under  the  circumstances  of  this  case,  or  that  this 
Court  could  disregard  the  29th,  129th,  and  358th  sections  of 
the  20  ft  21  Vic,  chap.  60,  and  entertain  the  present 
petition  and  application  to  annul,  on  the  part  of  the 
bankrupt,  irrespective  of  these  sections,  under  the  circnm- 
stances  referred  to. 

In  this  view  of  the  Acts  of  Parliament  referred  to,  it  is 
unnecessary  for  me  to  deal  with  the  further  objection  to 
the  present  application — namely,  that  the  bankrupt,  by 
not  having  surrendered,  is  in  contempt,  and  that,  nnder 
such  ciroumstances,  he  was  not  in  a  position  to  make  any 
application  to  this  Court ;  but  if  it  had  become  necessary 
to  consider  what  would  be  a  very  serious  objection,  I 
would  have  made  an  effort  to  relieve  him  in  that  respect, 
as  it  is  stated  by  the  Registrar  that  no  summons  by,  or  on 
the  part  of,  the  petitioning  creditor  to  the  bankrupt,  speci- 
fying the  two  public  sittings  at  which  he  might  surrender, 
has  been  issued  under  the  60th  Greneral  Order. 

The  application  of  the  bankrupt  must  be  dismissed,  and 
as  I  cannot  give  costs  against  a  bankrupt,  the  petitioning 
creditor  must  have  his  costs  in  the  matter. 

Solicitor  for  the  petitioning  creditor,  /.  L.  Scallan. 
Solicitor  for  the  bankrupt,  Bloomfield  ^  Benner. 


LANDED  ESTATES'  COURT. 

Reported  by  R.  D.  Mcrrat,  Esq.,  Barrister-at-Iaw. 

(Before  Flan  ao an,  J.) 

In  the  Matter  of  the  Estate  of  S.  Tbirhbt  and  T.  N. 
Teirnet,  or  one  of  them,  Owners ;  and  J.  Shaw  aks 
Otbbks,  Petitioners. 

Feb.  2,  1874  — Fraudulent  conveyance — Bill  in 
Chancery  to  set  aside — 10  Car.  1,  sisss.  2,  ch.  3. 

Where  there  are  circumstances  lending  prima  facie  to 
show  conveyances  to  be  fraudulent,  under  10  Cor.  1,  »ess. 
2,  ch.  3,  the  Court  will  retain  the  moneys  due  under  them 
to  an  incumbrancer,  pending  a  suit  m  Chancery,  to  set  the 
conveyances  aside,  and  this  too  although  the  creditor,  asking 
to  have  the  money  retained,  have  no  charging  order,  or  lien 
on  the  property  comprised  in  the  conveyances. 

Application  on  behalf  of  E.  M'Hugh,  a  judgment- 
creditor  of  one  of  the  owners,  for  an  order  to  restrain 
the  payment  of  the  money  in  Court  in  this  matter,  he 
undertaking  to  file  a  bill  to  set  aside  certain  deeds  by 
reason  of  fraud. 

On  the  2nd  July,  1873,  Mr.  M'Hugh  got  a  verdict 
against  Mr.  S.  Teirney,  for  £480  8s.  8d.,  the  unount  of 
a  penal  sum  in  a  bond,  on  which  he  sued,  with  costs. 
Execution  was  stayed  by  Dowse,  B.,  till  the  4th  Nov. 
Teirney  next  made  an  application  to  the  Court  to  have 
the  verdict  had  for  M'Hugh  changed  into  a  verdict  for 
him.  This  application  was  refused.  On  the  11th 
July,  1873,  Mr.  M'Hugh  applied  to  a  Judge  in 
Chamber  for  a  charging  order,  but  this  motion  was 
refused.  On  the  finu  schedule  of  incumbrances  there 
was  returned,  No.  13,  a  sum  of  upwards  of  £500,  as  s 
lien  for  unpaid  purchase-money,  Mr.  C.  N.  Davis,  oi 
Bdfast,  bemg  the  incumbrancer.  It  appeared  that  by 
indenture  of  the  12th  March,   1866,  Mr.  S.  Tamey 
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conveyed  all  the  property  in  the  estate  in  this  matter  to 
Mr.  C.  N.  Davis  for  £4no.  By  indenture  of  3rd 
April,  1866,  the  month  after,  the  first  incumbrance  to 
the  petitioner  was  put  on  the  property,  and  shortly 
afterwards,  in  March,  1 867,  some  other  incumbrances 
were  effected.  So  that  from  March,  1866,  Mr.  Teimey 
dealt  with  the  property  as  absolutely  his  own.  The 
deed  of  March,  1866,  was  not  registered  tiU  the  14th 
Dec.,  1867. 

Bruce,  in  support  of  the  motion The  deeds  are 

fraudulent,  and  pavment  ought,  therefbre,  to  be  stopped 
till  a  bill  can  be  filed  to  set  the  deeds  aside.  In  lieese 
River  Silver  Mining  Company  v.  AUwell,  L.  B.  7  Eq. 
347,  it  was  held  that,  in  order  to  enUtle  a  creditor  of  a 
living  debtor  to  set  aside  a  fraudulent  conveyance, 
under  the  13  Eliz.,  c.  5,  it  is  not  necessary  that  the 
creditor  should  have  any  lien,  or  charging  order,  on  the 
property  comprised  in  the  conveyance;  but  in  the 
absence  of  such  lien  the  Court  will  not  apply  the 
property  in  satisfaction  of  the  creditor's  claim. 

[Flanagan,  J. — That  is  a  case  of  putting  property 
into  settlement.  The  Court  acted  there  to  protect  the 
rights  of  tlurd  parties.] 

W.  H._  Kisbey,  contra — This  motion  should  be  dis- 
missed with  costs,  as  Mr.  M'Hugh  has  no  locua  standi. 
Tn  March,  1866,  a  conveyance  was  made  from  S. 
Teimev  to  C.  N.  Davis,  for  £400,  bona  fide  and  upon 
valuable  consideration.  In  July,  1867,  Davis  recun- 
veyed  to  J.  N.  Teimey  nominally  for  £400,  but,  in 
reality,  the  money  was  never  paid  at  all,  and  Mr.  J.  N. 
Teimey,  was,  in  all  probabilitj',  merely  a  trustee  for  his 
father.  Davis  is  a  man  of  substance,  holding  an  office 
which  IS  worth  over  £300  a-year.  The  properties, 
which  are  embraced  in  the  deeds  which  are  allied  to 
be  fraudulent,  are  all  freehold,  and,  therefore,  it  will  be 
impossible  to  get  a  charging  order  against  them.  Mr. 
M'Hugh  has  no  judgment  mortgage,  and,  therefore,  he 
has  no  locus  standi,  even  supposing  that  the  whole  of 
the  deeds  were  fraudulent.  The  sum  due  to  Mr. 
M'Hugh  is  not  so  large  as  he  seeks  to  represent.  He 
got  a  verdict  for  £480,  and  entered  judgment  for  the 
penal  sum.  The  real  debt  on  the  bond  amounted  to 
£240  only.  He  has  no  charging  order,  or  judgment 
mortgage.  His  proper  course  would  have  been  to  have 
filed  a  bill  in  Chancery,  praying  to  set  aside  the  deeds, 
and  praying  for  an  injunction.  The  bond  was  subject 
to  conditions  set  out  in  a  contemporaneous  letter,  and 
there  has  been  no  assignment  of  breaches. 

Flanaoan,  J. — Mr.  M'Hugh  has,  in  his  affidavits,  shown 
such  a  case  as  to-  entitle  him  to  file  a  bill  in  equity  to  set 
the  deeds  aside.  Id  Mwcb,  1866,  S.  Teimey  purported  to 
convey  to  Davis,  in  consideratian  of  £400,  aU  the  property 
comprised  in  the  rental  But  S.  Teirney  deals  with  that 
property  as  ills  own,  by  mortgaging  it,  again  and  again,  to 
the  trustees  of  the  Belfast  Equitable  Building  and  Invest- 
ment Society.  On  14th  Dec.,  1867,  Mr.  S.  Teimey  registers 
his  deed,  and  on  the  9th  July,  1867,  Davis  reconveys  to  J. 
N.  Teirney,  in  consideration  of  £400,  which  was  not  paid, 
and  that  £400  is  the  sum  for  which  Davis  claims  as  incum- 
brancer on  the  property.  Now,  the  dates  of  the  several 
registrations  are  of  importance.  Mr.  Davis  registers  the 
original  deed  of  the  12tb  March,  1866,  on  the  14tb  Deo., 
1867,  and  on  the  £tb  January,  1869,  the  deed  of  9th  Jnly, 
1867,  is  registered.  Now,  these  very  dates,  if  unexplained, 
are  sufficient  to  justify  the  supposition  that  the  original  trans- 
actions of  1866  and  of  July,  1867,  were  not  bona  fide.  It  was 
nrged  b;  Mr.  Kisbey,  that  the  affidavits  ought  to  have  been 
more  certain  and  distinct,  but  the  affidavits  of  Mr.  M'Hugh 
could  only  contain  statements  on  belief.  Mr.  S.  Teimey, 
too,  it  is  to  be  observed,  is  one  of  the  owners  in  the  matter, 
and  Mr.  J.  N.  Teimey  the  other,  the  ownership  being  put 
in  the  alternative.    The  only  doubt  there  is  in  the  matter 


is  as  to  what  is  the  advantage  of  this  whole  proceeding  to 
Mr.  M'Hugh  ?  For,  if  he  even  got  an  order  to  set  aside  the 
deeds  to-morrow,  he  could  not  prevent  Davis  coining  in  at 
any  time  to  get  the  funds  paid  out.  He  has  no  hen,  no 
charging  order.  The  order  will  be,  that  payment  of  the 
funds  be  stayed  for  one  month,  Mr.  M'Hugh  nndertaldng 
to  file  a  bill  within  that  time  to  set  aside  the  deeds; 
and,  in  default  of  Mr.  M'Hugh  filing  a  biU,  he  must  pay  the 
costs  of  this  motion,  and  the  funds  will  be  liberated.  If  the 
bill  be  filed,  reserve  the  question  as  to  costs. 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  S.  N.  ELBiNGToif,  Esq.,  Barrister-at-law. 

(Before  Whitbside,  C.J.,  O'Bbibn  and  Fitzobbald, 
JJ.) 

White  and  Hart  v.  Garrou. 

April  16,  1874 Practice— Security  for  costs— Plaintiff 

resident  in  England— Judgments  Extension  Act,  1 868  (3.1 
^  32  Vict.  ch.  54,  ss.  1, 6)— Common  Law  }'rocedure  Act, 
1853,  sec.  52. 

Motion,  to  compel  a  plaintiff  resident  in  England  to  give 
security  for  costs,  refused,  it  not  appearing  that  there  were 
any  circumstances  to  render  the  giving  of  security  necessary 
notwithstanding  the  passing  of  the  Judgments  Extension 
Ad  (1868). 

Itaebum  v.  Andrews,  L.  B.  9  Q.  B.  1 1%  followed. 

Motion  on  behalf  of  the  defendant,  that  the  plaintiffs, 
residing  in  England,  out  of  the  jurisdiction,  be  com- 
pelled to  give  security  for  costs.  The  action  was 
brought  to  recover  a  sum  of  £23,  for  goods  bargained 
and  sold,  and  for  money  lent  and  paid  for  defendant's 
use.  The  defendant  had  made  an  affidavit  that  no 
goods  had  been  sold  to  him  by  the  pUuntiff ;  no  money 
had  been  lent  by  the  plaintiff  to  him  ;  no  money  paid 
for  him  ;  and  that  he  (defendant)  had  a  just,  true,  legal, 
and  valid  defence  to  the  action. 

Jordan,  in  support  of  the  motion. — ^We  are  entitled 
to  security  for  cents  under  C.  L.  P.  Act,  1853,  s.  52. 

[FiTZGBRALD,  J. — What  do  you  say  about  the  English 
case  Raebum  v.  Andrews,  L.  B.  9  Q.B.  118,  holding 
that  since  the  passing  of  the  Judgments  Extension  Act, 
1868,  security  for  costs  has  become  unneoessanr.  Fitz- 
gerald, B.,  sitting  in  Chamber,  has,  I  understand,  refused 
to  follow  that  decision  in  Ihomas  v.  Cox  (6  la.  L.  T.  R 
52) ;  and  it  appears  that  Palles,  C.B.,  also  declined, 
sitting  in  Chamoer,  to  disturb  the  present  practice.] 

It  would  be  a  hardship  that  a  defendant,  sued  by  a 
plaintiff  who  was  resident  in  London,  should  be  obliged 
to  register  his  judgment  there,  and  put  to  the  expense 
of  employing  a  solicitor  there.  There  is  no  cause  of 
action  against  the  defendant,  and  he  has  sworn  to  a 
defence  on  the  merits.  The  Court  should  not  alter  the 
settled  practice,  while  there  is  a  possibility  of  doing 
injustice  to  the  defendant. 

[Wbitesisb,  C.J The  old  practice  is  in  favour  of 

the  defendant,  but  the  Judgments  Extension  Act,  and 
the  decision  of  the  English  Queen's  Bench,  should  be 
taken  into  consideration.  There  will  be  no  difficulty  in 
the  way  of  the  defendant,  for  if  he  obtain  judgment,  it 
can  be  registered  in  London.] 

The  Court  should  not,  upon  the  strength  of  an 
English  authority,  overrule  the  Irish  authorises,  and 
subvert  the  practice  that  has  so  long  prevailed  in 
Ireland. 

rFiTZGEBAj:.D.  J What  injustice  could  be  done  by 

obuging  a  person  who  has  obtained  a  verdict  in  Ireland, 
to  register  his  judgment  in  England  ?  The  money  need 
not  be  brought  in — security  by  recognizance  may  be 
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mven.     O'Bribn,  J. — And  unless  special  grounds  be 
laid,  the  fact  of  a  plaintiff  being  resident  in  England 
does   not   impose  upon  him   the  necessity    of   giving 
security  for  costs.] 
There  was  no  appearance  contra, 

WhiMSIdb,  C.J. — The  question  in  this  esse  is  of  impor- 
tance. It  is  an  application  to  compel  the  plaintiffs  to  give 
secarity  for  coats.  The  plaintiifa  are  merchants,  living  in 
England,  and  the  defendant  lives  in  Ireland.  The  action 
was  brought  to  recover  the  amount  of  goods  which  the 
plaintiffs  say  they  delivered  to  the  defendant,  and  the  question 
in  the  case  is  whether  the  present  state  of  the  law  requires 
the  plaintiffs  to  give  security  for  coats  as  required  by  defen- 
dant. I  make  this  oheervatiou  in  reference  to  what  defen- 
dant's counsel  has  said,  that  he  was  correct  in  stating  that  the 
old  practice,  founded  upon  the  62nd  section  of  the  Common 
Law  Procedure  Act  of  1853,  gave  a  defendant  a  right  to  the 
order  for  which  he  applied.  It  is  to  be  observed  that  there 
are  many  decisions  limiting  the  universal  operation  of  this 
fi2nd  section.  If,  for  instance,  a  man  has  any  property  in 
tbia  country,*  though  he  does  not  reside  there,  or  if  he  is  resi- 
.  dent  here  for  temporary  purposes,  the  Court  will  refuse  to 
grant  an  order  to  compel  the  plaintiff  to  give  security  for 
costs.  But  we  are  called  upon  to  consider  another  Act  of 
Parliament,  the  Judgments  Extension  Act  of  1868,  an  Act 
which  was  paaaed  five  or  six  years  ago.  The  language  of 
the  1st  section  of  that  Act  ia  as  follows :—"  Where  judg- 
ment shall  hereafter  be  obtained  or  entered  np  in  any  of 
the  Courts  of  Queen's  Bench,  Common  Pleas,  or  Exchequer 
at  'Westminster  or  Dublin  respectively  for  any  debt, 
damages,  or  costs,  on  production  to  the  Master  of  the 
Court  of  Common  Pleas  at  Dublin  where  such  judgment 
shall  have  been  obtained  or  entered  up  in  any  of  the  said 
courta  in  England,  or  to  the  senior  master  of  the  Court  of 
Common  Pleas  at  Westminster  where  such  judgment  shall 
have  been  obtained  or  entered  up  in  any  of  the  said  courts 
in  Ireland,  of  a  certificate  of  such  judgment  in  one  of  the 
forms  contained  in  the  schedule  hereto  annexed,  as  the  case 
may  be,  purporting  to  be  signed  bv  the  proper  officer  of  the 
court  where  such  judgment  has  been  obtained  or  entered 
up,  such  certificate  sh^  be  restored  by  such  master  in  a 
register  to  be  kept  in  the  Court  of  Common  Pleaa  at  Dublin 
and  at  Westminster  respectively  for  that  purpose,  and  to 
be  called  in  the  Court  of  Common  Pleas  at  Dublin  '  The 
Register  for  English  Judgments,'  and  to  be  called  in  the 
Court  of  Common  Pleas  at  Westminster  the  Register 
for_  Irish  Judgments,  and  shall  from  the  date  of  such 
registration  be  of  the  same  force  and  effect,  and  all  pro- 
ceedings shall  and  may  be  had  and  taken  on  ruch  certi- 
ficate, as  if  the  judgment  of  which  it  is  a  certificate  had 
been  a  judgment  originally  obtained  or  entered  up  on  the 
di^e  of  such  registration  as  aforesaid  in  the  Court  in  which 
it  is  so  registered,  and  all  the  reasonable  costs  and  charges 
attendant  upon  the  obtaining  and  registering  such  certi- 
ficate shall  be  recovered  in  Uke  manner  as  if  the  same 
were  part  of  the  original  judgment ;  provided  always, 
that  no  certificate  of  any  such  judgment  shall  be  res- 
tored as  aforesaid  more  than  twelve  mouths  after  the  date 
of  such  judgment,  unlefis  appUcation  shall  hare  been  first 
made  to  and  leave  obtained  from  the  court  or  a  judge  of 
the  court  in  which  it  is  sought  so  to  register  such  certi- 
ficate." The  terms  of  section  5  are  these  : — "  It  shall  not  be 
necessary  for  any  plaintiff'  in  any  of  the  aforesaid  Courts  in 
England  resident  in  Irelaud  or  Scotland,  or  any  plaintiff  in 
any  of  the  aforesaid  Courts  in  Ireland  resident  in  England 
or  Scotland,  in  any  proceeding  bad  and  taken  on  such  certi- 
ficate, to  find  secarity  for  cosis  in  respect  of  such  residence, 
unless,  on  special  grounds,  a  Judge  or  the  Court  shall  other- 
wise order ;  nor  shall  it  be  necessary  for  any  party  to  such 
proceeding  in  Scotland,  resident  in  England  or  Ireland,  to 
sist  a  mandatory,  or  otherwise  to  find  security  for  expenses 
in  respect  of  such  residence,  unlesa,  on  special  grounds,  the 
Court  shall  otherwise  order."    According  to  the   Act  of 

*  But  aes  cues  referred  to  Iq  Sis.  L.  T^  611.— [Ed.  Ir.  L.  T.  Sq)} 


Parliament,  a  defendant  who  has  obtuned  a  judgment  for 
costs  in  an  Irish  Court,  though  the  plaintiff  against  whom 
it  has  been  recovered  is  resident  in  England,  may  go  before 
the  proper  officer  in  England,  and  get  Uie  oraidficate  of  such 
judgment  registered,  and  this  judgment  shall  have  the 
same  force  and  effect  as  if  it  had  been  a  judgmimt  "  origin- 
ally obtuned  or  entered  np  in  the  Court  in  which  it  was  so 
registered."  It  is  the  same  as  if  the  case  were  tried  in 
England,  and  the  judgment  were  given  there.  Does  this 
Judgments  Extension  Act  remove  altogether  the  law  as  it 
previously  existed^  according  to  which  a  judgment  obtained 
in  Ireland  could  not  be  rendered  effective  in  England  ?  Now, 
pursuant  to  the  terms  of  the  Extension  Act,  the  certificate 
of  judgment  is  dealt  with  as  if  it  were  a  judgment  entered 
in  the  Court  in  which  the  case  was  tried.  And,  in  the  name 
of  common  sense,  what  distinction  is  there  between  a  judg- 
ment obtained  in  this  country  and  in  Westminster  Hall  I 
The  case  of  AocMtrn  v.  Andran  (Law  R.  9  Q.  K  118) 
decides  the  question  in  this  case.  In  that  case,  as  in 
this,  the  application  was  made  that  the  plaintiff  should 
give  security  for  costs,  and  the  Judges  who  presided 
delivered  their  opiniona  as  follows  : — Blackbum,  J.,  says : 
"  I  think  that  there  ought  to  be  no  rule.  When  we  look 
at  the  origin  of  the  practice  of  calling  on  a  plaintiff 
resident  abroad  to  give  security  for  costs,  as  established  in 
Pray  v.  BtHe  (1  T.  R  267),  the  point  becomes  quite  clear. 
In  that  case,  the  plaintiff  being  a  foreigner,  residing  abroad, 
the  Court  stayed  proceedings  till  he  gave  security  for  costs, 
and  BuUer,  J.,  said  :  "  For  this  reason,  that  if  a  verdict  be 
given  against  the  plainti^  he  is  not  within  the  reach  of  our 
law,  so  as  to  have  process  served  upon  him  for  the  costs." 
The  same  point  was  afterwards,  for  the  same  reasons 
described,  decided  in  Fitzgerald  v.  Whitmore  (1  T.  R.  362), 
in  the  case  of  a  plaintiff  residing  in  Ireland,  and  the  rule 
was  afterwards  extended  to  a  pUintiff  resident  in  Scotland. 
But  since  the  passing  of  the  Judgments  Extension  Act, 
1868  (81  &  32  Vic,  ch.  61),  that  reason  has  completely 
ceased.  The  effect  of  that  enactment  is  that  when  a  judg- 
ment has  been  obtained  in  England,  a  certificate  of  suoh 
judgment  can  be  registered  in  the  proper  office  in  Scotland, 
and  the  Court  in  Scotland  can  issue  process  on  such 
judgment.  It  is  true  that  the  process  in  Scotland  may, 
perliaps,  be  not  like  the  process  of  our  Courts,  but  we  must 
take  it  that  it  is  as  effective  as  our  own.  In  Ireland,  if  the 
writ  of  ca.  la.  be  not  taken  away,  an  execution  under  this 
Act  would  be  more  effective  than  in  England.  The  reason, 
therefore,  for  compelling  a  plaintiff  resident  in  Scotland  to 
give  security  for  costs  having  ceased,  this  rule  must  be 
refused.  An  argument  was  founded  on  section  5  of  31  &  32 
Vic,  ch.  64.  It  was  said  that  that  section  having  expressly 
enacted  that  there  shall  be  no  security  for  costs  on  pro- 
ceedings taken  on  the  certificate,  and  having  made  no 
similar  provision  with  rward  to  security  for  costs  in  the  case 
of  persons  resident  in  Ireland  and  Scotland,  it  was  tbe 
intention  of  the  Legislature  that  the  old  practice  in  this 
respect  should  continue,  but  we  do  not  think  that  argument 
tenable."  Quain,  J.,  said  that  he  entertained  the  aama 
opinion.  Archibald,  J.,  then  said  :  "  I  am  also  of  the  same 
Opinion.  The  rule  requiring  security  for  costs  to  be  given 
by  a  plidntiff  has  but  recently  grown  into  practice.  The 
history  of  it  is  given  in  Tidd's  Practice,  VoL  i.,  page  634 — 
"It  was  not  formerly  usual  to  require  security  for  costs 
where  the  plaintiff  resided  abroad,  for  it  was  conaidered  that 
such  a  proceeding  might  have  affected  trade,  by  excluding 
foreigners  from  our  Courts,  and  would  be  a  means  of 
clogjfing  justice ;  but  now,  although  a  plaintiff  is  not  com- 
pelled to  give  security  for  costs,  merely  as  a  foreigner,  if  he 
reside  in  this  country,  yet,  whether  be  be  a  foreigner  or 
native,  if  he  reside  abroad,  out  of  the  reach  of  the  process  of 
tbe  Court,  the  proceedings  may,  in  general,  be  stayed  till 
security  be  given  for  the  payment  of  costs.  And  upon  this 
ground  proceedings  have  been  stayed  when  the  plaintiff  baa 
been  resident  in  Scotland  or  Ireland,  The  Judgments  Ex- 
tension Act,  1868,  now  gives  an  effectual  remedy  to  a 
defendant  for  his  costs.  The  reason  for  requiring  suoh 
security  ceases,  and,  therefore,  there  is  no  necessity  to 
compel  a  plaintiff  to  give  security.    If  section  6  is  read 
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with  the  proviso  at  the  and  of  sactioii  1,  it  u  in  foTonr  of  the 
Mme  view,  for  the  inteDtioa  is  agtunst  requiring  secnrity 
for  coBts,  even  in  that  case.  I  agree  that  the  plaintiff  ou(;bt 
not  to  be  required  to  give  secarity,  and  the  rule  ought 
to  be  refused.      Accordmgly,  the  rule  was  refused. 

Although  this  is  the  first  occasion  upon  which  the  ques- 
tion has  come  before  us  in  a  formal  way,  yet,  having  a  case 
well  considered  by  the  Queen's  Bench  in  England — although 
we  find  that  Fitzgerald,  B.,*  sitting  in  Chamber,  did  not 
think  fit  to  interfere  with  the  practice  that  has  prevailed  in 
this  country — and  having  regard  to  the  origin  and  history 
of  the  last  Act  affecting  the  subject,  and  the  judgment  of 
the  Court  of  Queen's  Bench  in  England,  which  we  have 
considered,  we  are  of  opinion  that  we  should  follow  that 
dedaion,  and  refuse  the  application  in  this  case  to  oblige 
the  plaintiffs  to  give  security  for  costs. 

O'Bbun,  J. — I  eoocur  in  the  judgment  of  my  Lord  Chief 
Justice.  The  case  of  JRadnim  r.  A  ndmci  is  an  authority 
which  we  should  fuUow.  The  5th  section  of  the  Judgments 
Extension  Act  of  1868  shows  that  a  discretion  has  been 
left  to  the  judge  to  require  a  plaintiff  to  give  security  for 
costs,  in  proceedings  taken  on  certificates  of  judgments, 
if  an  occasion  for  it  should  aris&  In  the  present  case, 
1  do  not  think  that  any  ground  for  a  special  order  has 
been  made,  but  I  do  not  deny  that  if  the  circumstances  of 
the  case  warranted  it,  the  Court  could  stay  fortherproceed- 
ings  till  security  for  oosta  was  given  by  the  plaintiff 

FlTZOEBAU),  J. — I  also  concur  in  the  judgment  of  my  Lord 
Chief  Justice,  and  I  am  glad  that  we  are  likely  to  see  an 
end  put,  once  and  for  all,  to  such  motions  as  these,  to  oblige 
plaintiff  resident  in  England  and  Scotland  to  give  security 
lor  costs.  If  the  person  resided  in  a  foreign  country  the  old 
law  might  prevail,  but  the  case  is  different  as  regards  these 
countries.  This  can,  indeed,  scarcely  be  called  a  branch  of 
law,  but  a  practice  which  was  originated  and  establixhed  by 
the  judges,  not  founded  on  any  statute — a  practice  which  has 
been  acted  on  for  the  protection  of  defendants  when  they 
are  sued  in  uur  Courts  by  foreigners.  When  this  practioe 
was  first  established,  England  and  Scotland  were  more  or 
less  independent  States,  and  regarded  as  foreign  countries 
for  the  purposes  of  the  practice  in  question,  and  there 
might  have  been  sound  reasons  at  that  time  for  the  adoption 
of  that  practice,  such  as  the  difficulty  of  enforcing  a  judg- 
ment in  England  or  Scotland,  and  the  great  expense 
attendant  upon  it.  The  Act  of  1868  has  made  the  change. 
It  was  introduced  as  a  bill  some  years  before  it  became 
law.  As  a  bill  it  was  brought  forward  in  1856  ;  it  was 
referred  to  a  select  committee ;  it  met  with  opposition,  but 
justice  and  good  sense  ultimately  prevailed.  It  was  shown 
that  the  new  practioe  that  was  proposed,  would  be  made 
ancillary  to  the  better  enforcing  of  judgments  in  England. 
The  members  of  the  house  listened  to  the  proposition,  and 
in  the  year  1868  it  became  law.  The  reason  for  requiring 
security  for  costs  from  a  plaintiff  residing  in  England  and 
Scotland,  or,  on  the  other  hand,  a  plaintiff  in  Ireland  suing 
in  England  or  Scotiand,  no  longer  exists,  because  a  judg- 
ment obtained  in  either  country  can  now  be  enforced  in  the 
others  by  a  very  short  remedy.  1  do  not  know  whether  the 
delay  in  thus  canring  the  Act  into  effect  baa  arisen  from 
uur  want  of  vigilance  or  from  the  fault  of  the  Bar,  but 
frequently  when  motions  to  give  security  for  costs  have 
been  debated  here,  I  have  referred  to  this  statute,  yet  there 
was  not  a  coun<>el  at  the  Irish  Bar  by  whom  the  qnestion 
was  raised  ;t  and  it  was  not  until  the  recent  case  of  Baebura 


*  It  should  be  observed  that  Fitzgerald,  B.,  assigned  no 
reasons  for  his  decision.  "It  is  always  useful  to  state  the 
reasons  which  influence  the  mind  of  the  Judge  in  giving  judg- 
ment," remarks)  Lord  Eldon  (2  [>ow.  883)  |  and  in  the  woras 
of  Best,  C.J.  (4  Bine.  211),  "  If  our  predecessors  have  given 
no  reasons  for  their  judgment,  we  are  to  put  that  construction 
on  the  statute  which  our  own  unfettered  Judgment  induces  us 
to  think  the  Legislature  intended  should  be  put  on  them.'' — 
[Ed.  I.L.T.n^.-^ 

t  See  the  question  fully  discussed  in  an  article  publinhed 
(December,  1«,  1871)  iu  6  Ir.  L.T.  61L— [Ed.  J.L.  T.  R^.] 


y,  Andrtvsa  was  decided  in  England,  that  the  question,  there 
very  properly  raised,  was  definitively  settled.  The  reason 
for  the  remedy  is  so  very  plain  that  no  answer  can  be 
given  as  against  the  decision  in  that  case ;  and  I  rejoice 
that  we  have  disposed,  ouce  and  for  all,  of  a  practice  which, 
since  the  year  1868  was  a  disgrace  to  our  law. 

No  rule. 

Attorneys  for  plaintiff,  D' Alton  ^  Smiih, 

Attorney  for  defendant,  J.  Burke, 


COURT  OF  COMMON  PLEAS. 

Reported  by  J.K.  Stbitch,  Esq.,  Barrister~at-Iaw. 

(Before  the  Full  Cocbt.) 

Tkbact  v.  Cobcoban. 

Jan.  21,  31,  1874— Salary  of  Clerk  of  the  Crown— 
6^7  Wm.  4,  c.  1 16,  ».  1 10—83  #•  84  Vict.  c.  35. 

T.,  a  Clerk  of  the  Crown,  discharged  the  duties  of  his 
office  for  a  portion  of  a  half-year,  tmd  then  resigned  C. 
taho  root  appointed  to  the  post,  eUscharged  the  duties  until 
the  next  Assizes,  and  then  obtained,  from  the  County 
Treasurer,  thefvU  amount  which  <Ae  6  ^  7  Will.  4,  c.  1 1 6, 
enables  a  Grand  Jury  to  present  as  payment  for  duties 
done  within  the  entire  six  months  previous.  In  an  action 
by  T.  against  C.  to  recover  an  apportioned  part  of  the 
half-year's  salary, 

Held,  that  the  salary  of  the  Clerk  of  the  Crown  was 
apportionable  under  M«  33  ^  34  Vict.,  e.  85,  and  that  an 
action  fir  money  had  and  received  lay  to  recover  such 
apportUmmenL 

Money  had  and  received,  and  due  on  accounts  stated. 

Traverses  of  causes  of  action. 

The  trial  took  place  before  Whiteside,  C.J.,  and  a 
jury,  at  Kildare  Summer  Assizes,  1873.  The  facts 
appearing  were  as  follows : — The  office  of  Clerk  of  the 
Crown  for  the  Queen's  County  had  been  filled  by  the 
plaintiff  up  to  April  13,  1872,  when  he  resigned.  The 
aefendant  was  appointed  to  the  vacant  office  on  the 
21st  April,  1872.  On  the  24th  July,  1872,  the  defen- 
dant reoeiTed  from  the  Treasurer  of  the  Queen's  County 
the  sum  of  £1 15,  on  a  presentment  made  at  the  Summer 
Assizes,  1872,  for  the  half -year's  salary  of  the  Clerk  of 
the  Crown  for  said  County  to  the  said  Summer  Assizes 
of  1872.  The  plaintiff  having  brought  this  action  lo 
recover  that  sura  of  £1 15  as  part  of  we  salary  payable 
to  him,  the  question  at  the  trial  was  whether  he  was 
entitled  to  recover  same  or  any  and  what  part  thereofl 
On  behalf  of  the  plmntiff,  it  was  then  urged  that,  under 
33  &  34  Vict.,  c.  35,  he  could  recover  an  apportion- 
ment, and  that  he  was  thus  entitled  to  £50  3s.  3d.,  from 
the  date  of  the  previous  presentment  at  the  Spring 
Assizes  to  the  date  of  the  presentment  at  the  Summer 
Assizes,  or  if  not  so,  then  to  the  sum  of  £35  28.  3d.,  as 
a  proportionate  part  of  six  months'  salary.  The  learned 
Judge  directed  a  verdict  for  the  defendant,  reserving 
leave  to  plaintiff  to  move  to  have  the  votlict  entered 
for  him  for  such  sum  as  the  Court  might  think  him 
entitled  to. 

Pursuant  to  this  leave,  a  conditional  order  having 
been  obtained. 

Dames,  Q.C.  (with  him  J.  B.  Falconer),  showed  cause. 
We  admit  that  the  salary  of  the  Clerk  of  the  Crown  is 
apportionable  under  the  5th  sec.  of  33  &  34  Vict.  c.  35. 
But  the  plaintiff  has  no  right  of  action.  There  is  no 
privity  bietween  the  parties  so  as  to  entitle  the  plaintiff 
to  recover  under  the  count  for  money  had  and  received : 
Jones  V.  Carter,  8  Q.  B.  134;  Stephen  v.  Bcuieock,  S 
B.  &  Ad.  354 ;  Barron  v.  Husband,  4  B.  &  Ad.  61 1  ; 
Barlow  v.  Brown,  16  M.  &  W.  126;  Cobb  v.  Bedce,  6 
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Q.B.  930.  Furthermore,  the  remedy  the  plaintiff  oneht 
to  have  adopted  was  that  given  him  by  the  6  &  7  Wm. 
rV.,  c  ]  16,  SB.  1 10,  112,  166.  The  1  lOth  sec.  enacts— 
"  That  all  County  Treasurers,  Clerks  of  the  Crown," 
&c.,  "shall,  from  and  afler  the  passing  of  this  Act, 
be  paid,"  &c.,  "for  their  respective  duties,  services, 
&c.,  by  annual  salaries,  only  payable  half  yearly  at 
each  assizes,  by  equal  moieties,"  &c    By  the  I12tfa 

sec "  Before  any  Clerk  of  the  Crown,"  &c.,  "  shall 

be  entitled  to  receive  such  salary  as  is  hereby  provided, 
he  shall  at  each  assizes  lay  before  the  Grand  Jnr}'  an 
accotint,  verified  on  oath,"  &c.,  "of  his  fees,"  &c., 
"and  it  shall  not  be  lawful  for  any  Grand  Jury  to 
present  to  be  paid  to  any  Clerk  of  the  Peace  unless  it 
shall  appear  to  them  to  have  given  security.  By 
sec.  166— "Every  person  requiring  a  presentment  for 
fees,"  &c.,  "  or  salary  within  the  powers  of  Grand  Jury 
without  previous  approval  at  Presentment  Sessions,  he 
shall  lodge  a  full  detail  of  the  particulars  with  the 
Secretary  of  the  Grand  Jury  six  dear  days  previous  to 
day  for  empannelling  the  same."  These  requirements 
should  have  been  complied  with  as  conditions  precedent 
to  the  payment  of  the  plaintiff  by  the  Grand  Jury; 
and  not  havine  been  performed,  he  cannot  now  proceed 
against  the  defendant. 

Walker,  Q.C.  (with  him  Beioley),  contra The  salary 

of  the  Clerk  of  the  Crown  is  clearly  apportionable 
under  the  3-3  &  34  Vict.,  c.  3d,  which  recites  the  4  &  5 
Wm.  IV.,  c.  22.  Though  in  Lowndes  v.  the  Earl  of 
Stamford,  18  Q.B.  422,  Lord  Campbell  held  that,  under 
the  latter  statute,  the  salary  of  the  manager  of  an  estate, 
holding  the  post  during  the  joint  lives  of  himself  and 
his  employer,  was  not  apportionable,  yet  he  distinguishes 
that  case  from  such  as  this  by  reason  of  the  nature  of 
the  particular  office  and  its  consequent  incidents.  But 
it  is  clear  that  the  salary  of  Clerk  of  the  Crown  comes 
within  the  4  &  5  Wm.  IV.,  c.  22,  and  consequently 
within  the  33  &  S4  Vict,  c.  35.  Hie  other  cases  cited 
have  no  application  here.  Jones  t.  Carter  was  merely  a 
decision  that  a  chose  in  action  is  not  assignable  at 
common  law.  In  Barron  v.  Husband,  Barlow  v.  Browne, 
and  Cobb  ▼.  Becke,  the  defendants  were  agents  with 
whom  the  plaintiffs  had  no  privity.  The  salary  of 
Cleik  of  the  Crown  is  presented  to  be  paid,  not  to  any 
person  by  name,  but  to  the  person  who  has  performed 
the  duties  of  the  office  for  the  half-year.  The  Act  says 
that  so  much  salary  is  to  be  paid  to  whoever  does  the 
duty  of  Clerk  of  the  Crown.  Though  the  plaintiff  did 
work  as  clerk  for  one  three  months,  and  the  defendant 
for  the  other  three  months,  the  defendant  took  and 
is  to  keep  all  the  money  presented,  not  to  him,  but  to 
the  person  who  did  the  duty.  The  money  was  pre- 
sented for  Treacy  just  as  much  as  for  Corcoran,  and 
he  can  clearly  recover,  as  money  had  and  received,  an 
apportioned  part  of  the  amount  so  received :  King  v. 
Alston,  12  Q.B.  971  ;  Queen  y.  The  Lords  Commissioners 
of  the  Treasury,  16  Q.B.  357,  362;  Roberts  v.  Atdton, 
2  H.  &  N.  433 :  26  L.  J.  Ex.  380.  Lord  EUenborough 
lays  down  the  rule, "  whenever  the  money  of  one  man  has, 
without  consideration,  got  into  the  pocket  of  another, 
an  action  for  money  had  and  received  will  lie ;"  Hudson 
V.  Robinson,  4  M.  &  8.  478. 

J.  B.  Falconer,  in  reply. 

Cur  ado.  vuk. 

MoKAHAH,  O.J. — This  is  a  motion  to  show  cause 
against  a  conditional  order,  made  on  the  6th  of  last  Novem- 
ber. The  order  was  that  the  verdict  had  for  the  defendant 
at  the  last  Summer  Assizes  at  Kildare,  before  the  Lord 
Chief  Justice,  be  set  aside  and  a  verdict  entered  up  for  the 
plainti^  for  such  poition  (if  any)  of  the  sum  oX  £115,  as  the 


Court,  shall  consider  the  plaintiff  entitled  to,  pursuant  to 
leave  reserved  to  that  effect  by  the  learned  Xjord  Chief 
Justice.  It  appears  from  the  certificate  of  counsel  that 
the  action  was  brought  to  recover  the  sum  of  £115, 
claimed  as  an  apportioned  part  of  the  salary  of  Clerk  o{  the 
Crown  for  the  Queen's  County,  received  by  the  defendant, 
Corcoran.  That  office  had  been  filled  by  Treacy  up  to  the 
18th  of  April,  1872,  when  he  resigned.  Corcoran,  the  defen- 
dant, was  appointed  on  the  21st  April,  1872,  and  on  the  24th 
July,  received  the  sum  of  £116,  sahuy  for  the  half-year 
then  ending.  The  question  at  the  trial  was — Whether  the 
plaintiff  was  entitled  to  recover  any,  and  what  part  of  the 
£115  BO  paid  to  the  defendant  on  the  24th  of  July,  1872, 
By  the  Apportionment  Act,  1870  (33  &  34  Vict.  c.  35),  it 
is  recited — "  Whereas  rents  and  some  other  periodical  pay- 
ments are  not  at  oommon  law  apportionable  (like  interest 
on  money  lent)  in  respect  of  time,  and  for  remedy  of  some 
of  the  mischiefs  and  inconveniences  thereby  arising,  divers 
statutes  have  been  passed.  .  .  .  And  whereas  it  is 
expedient  to  make  provision  for  the  remedy  of  all  such  mis- 
ohieb  and  inconvenienoes"  [so  that  the  Act  shoold  provide 
for  every  case].  "  Be  it,  therefore,  enacted  that  &om  and 
after  the  passing  of  this  act,  all  rents,  annuities,  dividends, 
and  other  periodical  payments  in  the  nature  of  income^ 
.  .  .  shall,  like  interest  on  money  lent,  be  considered  as 
accruing  from  day  to  day,  and  shall  be  apportionable  in 
respect  of  time  accordingly."  There  b  the  express  provision 
in  the  statute  declaring  all  rents,  annuities,  dividends,  aad 
other  periodical  payments  in  the  nature  of  income,  to  be 
accruing  from  day  to  day.  The  3rd  section  declares  the 
times  at  which  payment  should  be  made.  "The  appor- 
tioned part  uf  any  such  rent,  annuity,  Ac.,  shall  be  payable 
or  recoverable  in  the  case  of  a  continuing  rent,  annuity,  &c., 
when  the  entire  portion  of  which  such  apportioned  part 
shall  form  part,  shall  become  due  and  payable,  and  not 
before,  and  in  the  case  of  a  rent,  annaity,  ftc,  determined 
by  re-entry,  death,  or  otherwise,  when  the  next  entire 
portion  of  the  same  would  have  been  payable  if  the  same 
had  not  so  determined,  and  not  before.  The  6th  section, 
as  to  the  construction  of  certun  words  in  the  Act,  states, 
that  the  word  "  annuities  "  includes  "  salaries  and  pensions." 
This  being  so,  it  is  clesr  that  the  salary  of  the  Clerk  of  the 
Crown  became  due  to  Mr.  Treacy  from  day  to  da^,  up  to 
April,  1872,  being  the  period  during  which  he  filled  that 
office,  and  became  recoverable  by  him  on  or  after  the  24th 
July,  1872,  the  proper  time  for  payment  having  then 
arrived. 

That  being  so,  the  only  question  for  us  to  decide  now  is, 
whether  Corcoran,  having  got  the  salary  for  the  whole 
half-year,  during  part  of  which  Treacy  did  the  duties 
of  the  office,  is  now  liable  for  part  to  the  plaintiff.  By  the 
110th  section  of  the  Grand  Jury  Act  (6  &  7  W.  lY.,  116), 
it  is  enacted:  "That  all  County  Treasurers,  Clerks  of  the 
Crown,  &0.,  shall,  from  and  after  the  passing  of  this  Act,  be 
paid  and  remunerated  for  their  respective  duties,  &c.,  by 
annual  salaries  only,  payable  half-yearly  at  ea^  OMizti,  by 
eqnal  moieties,  and  not  OKeeding  tiie  amount  mentioned  in 
said  schedule ;  and  the  Grand  Jury,  at  any  Assizes,  shall 
and  may  present  (without  previous  application  to  present- 
ment sessions)  for  each  such  officer,  to  be  raised  off  the 
County  at  Large,  the  moiety  of  such  annual  salary ; 
provided  always,  that  in  case  of  any  negligent  or  insufficient 
discharge  of  duty  by  any  such  officer  or  officers,  it  shall  and 
may  be  lawful  to  and  for  any  Grand  Jury,  with  the  express 
sanction  of  the  Court,  but  not  otherwise,  to  present  any 
sum  or  sums  less  on  the  whole,  ftc"  Let  us  see  did  the 
defendant  get  the  salary  under  suoh  cirouinstanoes  as  to 
make  him  liable  for  an  apportioned  part.  In  the  first 
place,  the  sxlary  is  limited  in  its  amount.  Secondly,  he 
got  the  entire  sum  so  fixed  by  the  Act  And,  thirdly, 
under  what  circumstance  alone  was  he  entitled  to  get 
it  t  Now,  only  looking  at  the  presentment,  we  find  that 
the  salary  is  "  presented,"  to  be  levied  off  the  County  at 
large,  and  "  paid,"  not  to  Mr.  Corcoran,  not  to  Mr.  Tr<Aoy, 
but  to  the  "  Clerk  of  the  Crown,"  whoever  he  might  he, 
"  being  for  his  half-yenr's  saliuy  to  these  Assizes. '  We 
must  presume  this  presentiuent  to  be  legal ;  and  to  be  legally 
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preeented,  it  is  Decenary  that  it  should  be  for  the  payment 
of  parties  doing  the  duty  of  the  Clerk  of  the  Crown,  for  the 
half-year  preceding  the  Summer  Assizes  of  1872.  This  is 
the  fair  construction  of  the  Acts  quoted.  The  cases  which 
hare  been  cited  for  the  defendant  are  beeide  the  question. 
In  all  of  these  there  was  no  privity  between  the  parties. 
In  this  case  the  Act  creates  the  privity,  and  gives  title  to 
Mr.  Treacy.  The  defendant  is  clearly  bound  to  pay  an 
apportioned  part  of  the  salary  for  the  half-year,  during  some 
of  which  plaintiff  did  the  work,  and  which  salary  he 
received  in  full.  The  cases  Soberla  v.  Aulton,  King  v. 
AUton,  and  Loumdet  r.  The  Earl  of  Stamford,  apply  here. 
We  are  of  opinion  that  the  verdict  should  be  entered  for  the 
plaintiff  for  the  apportioned  sum  to  which  he  would  be  thus 
entitled.  And  as  the  total  number  of  days  was  136,  during 
84  of  which  number  the  plaintiff  was  in  office,  a  verdict 
shall  be  entered  accordingly  for  the  plaintiff  for  £28  16s.  ; 
costs  to  follow  the  result. 

Order  euxordit^ljf. 

Attorney  for  the  pLuntiff,  Wabh. 

Attorney  for  the  defendant,  In  ptnon. 


Reported  by  Gbcil  S.  Sochb,  Esq.,  Barrister-at-Law. 

(Before  Lawson,  J.,  in  Chamber.) 

SaiEL  V.  Enmis  and  another. 

March  31,  1874 — 31  ir  32  Vic.,  e.  125,  sec.  II,  c/. 
\6~Special  caae  stated— Jurisdiction  of  Cmri  to  draw 
inferences  of  fact — 35  ^  36  Vic,  c  33,  sched.  1,  rule 
36 — Rejection  of  ballot  papers. 

Where,  m  an  election  petition,  the  only  allegation  was  that 
voles  had  been  improperly  rejected  by  the  returning  officer, 
on  the  ground  alleged  that  the  votes  had  been  so  marked 
tgnrn  the  ballot  papers  that  the  voters  might  be  identified. 

Held,  a  proper  case  to  be  decided  upon  a  special  case 
stated/or  the/uU  Court. 

Application,  under  31  &  32  Vic.,  c.  125,  sec.  U,  cl. 
16,  on  behalf  of  the  petitioner  in  the  Athlone  County 
(Parliamentary)  Election  Petition,  to  have  a  special 
case  stated  for  the  full  Court  of  Common  Pleas.  The 
grounds  of  the  petition,  under  which  the  petitioner 
claimed  the  seat,  were  that  the  returning  officer  had  im- 
properly rejected  ballot  papers  which  had  been  marked 
by  the  voters  in  a  pecuhar  way,  it  being  alleged  that 
this  peculiar  mode  of  malting  might  lead  to  the  identi- 
fication of  voters. 

Armstrong,  Serjeant  (with  him  David  ■ihilzgerald),  for 

petitioner The  only  point  to  be  decided  in  the  case  is 

as  to  the  rejection  of  some  ballot  papers,  which  were  not 
marked  wiUi  a  cross  in  the  printed  compartment  at  the 
right  hand  side  of  the  name  of  the  candidate,  but  outside 
it.  There  is  no  matter  of  fact  in  dispute  which  is  not 
apparent  on  the  face  of  the  documents  themselves, 
which  will  be  produced  before  the  Court. 

Heron,  Q.C.  (with  him  Macdermol),  for  respondent. — 
By  35  &  36  Vic,  c.  S3,  sched.  1,  rule  36,  "the  re- 
turning officer  shall  endorse  'rejected'  on  any  ballot 
paper,  which  he  may  reject  as  invalid,  and  shall  add  to 
the  endorsement  'rejection  objected  to,'  if  an  objection 
be  in  fact  made  by  any  agent  to  his  decision.  The 
returning  officer  shall  report  to  the  Clerk  of  the  Crown 
in  Chancery  the  number  of  ballot  papers  rejected,  and 
not  counted  by  him,"  under  several  heads,  of  which  the 
third  is  "  writing,  or  mark  by  which  the  voter  could  be 
identified."  Sudi  a  possibility  of  identification  is  a 
question  of  fact,  and  in  no  point  of  view  a  question  of 
law.  From  comparing  a  certain  number  of  ballot 
papers,  there  might  be  evidence  that  a  number  of 
persons  voted  with  design  in  some  particular  manner,  so 
as  to  be  recognized.    If  the  full  Court  has  power  to 


draw  inferences  of  fact,  it  is  a  fit  case  to  be  tried  on  a 
special  case  by  the  full  Court  If  not,  we  object  to  the 
case  being  tried  before  the  full  Gonrt ;  but,  in  order  to 
save  expense,  we  will  consent  to  the  case  b^ng  tried  in 
Dublin  before  an  Election  Judge. 
Nicolls,  for  the  returning  officer. 

Lawboh,  J. — I  shall  make  the  order  sought,  to  state  a 
special  case  for  the  Conrt  of  Common  Pleas,  as  it  appears 
that  there  is  no  extrinsic  evidence  to  be  given,  and  as  the 
decision  of  the  petition  will  depend  upon  the  examination  of 
the  ballot  papers  themselves. 

Heron,  Q.C — This  order  will  not  preclude  us  from 
contending,  that  on  the  face  of  the  documents  there  is 
evidence  of  design. 

Lawson,  J — It  will  not. 

Order  accordingly. 

Attorney  for  p^tioner,  Dillon. 

Attorney  for  respondent,  Stapleton. 

Attorney  for  returning  officer,  Daly. 


CORK  ASSIZES. 


Reported  by  Mii.es  V.  Kbhob,  Esq.,  Barrister-at-law. 

(Before  Fitzgebaxs,  J.) 

Babbt  v.  Cobk  and  Bandor  Bailwat  Co. 

1874. — Railway  Company — Transit  beyond  own  line — 
17  j'18  Vic.,  c.  ZX^Reasonableness  of  condition. 

Goods  were  delivered  to  the  Cork  tmd  Bandon  Railway 
Company,  at  Bandon,  consigned  to  a  consignee  in  London, 
and  were  booked  through ;  the  consignor  not  paying  for 
carriage,  and  signing  a  consignment-note  containing  a 
condition,  that  the  Company  would  not  be  responsible  for 
loss  or  damage  happening  beyond  their  own  line.  The 
goods  were  safely  carried  to  Cork,  and  there  delivered  to  a 
carrier,  to  be  taken  to  the  Bristol  steamer.  The  carrier 
was  not  acting  as  such  for  the  Railway  Company ;  but,  on 
his  delivering  the  goods  at  the  steamer,  receioed  from  the 
^team-ship  Company  payment  for  the  carriage  from. 
Bandon  to  Cork.  The  goods  were  then  forwarded  by  the 
Steam-ship  Company  to  Bristol,  charged  with  the  money  so 
paid,  to  be  repaid,  together  with  the  dues  for  carriage  to 
London,  by  the  consignee  at  London.  In  the  carriage 
;  between  Bristol  and  London  damage  occurred,  f)r  toAtcA 
the  consignor  sued  the  Cork  and  Bandon  Railway  Com- 
pany. 

Ileld,  that  the  defendants  were  not  liable,  as  the  contract 
between  them  and  the  consignor  toas  only  to  carry  from 
Bandon  to  Cork;  and  semble  that,  had  the  contract  been 
to  carry  from  Bandon  to  London,  the  defendants  would 
have  been  exempted  from  liability  by  virtue  of  the  condition 
in  the  consignment-note. 

Appeal  from  a  decree  of  the  Chairman  of  the  West 
Kding  of  the  County  of  Cork,  pronounced  at  the 
Quarter  Sessions  held  at  Macroom  m  October,  1873. 

The  facts  of  the  case  were  as  follows : — James  Barry, 
the  plaintiff,  delivered  five  cases  of  butter  at  the 
Bandon  station  of  the  Cork  and  Bandon  Bailway 
Company,  on  the  3rd  June,  1872.  The  butter  was 
consigned  to  "J.  Bowran,  London."  The  cases  were 
sent  on  from  the  Bandon  station  on  the  same  day  that 
they  were  delivered  to  the  servants  of  the  Company. 
The  Com{Niny  booked  the  cases  through  to  London; 
they  were,  on  their  due  arrival  in  Co»,  delivered  to 
Mr.  Connolly,  carrier,  to  be  conveyed  to  the  Bristol 
steamer;  and  they  were  carried  to  Bristol,  and  the 
butter  arrived  in  good  order  and  condition  at  the 
railway  station  there.  But,  in  the  transit  from  Bristol 
to   London  some  delay  occurred,  in  consequence  of 
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irhich  the  butter  became  bad,  and  was  refused  by  Bow- 
ran,  the  consignee.  There  was,  ultimately,  a  loss  of 
£l\  on  the  butter,  for  which  a  decree  was  giren  against 
the  Coric  and  Bandon  Bailway  Company  by  the 
Chairman.  From  this  decree  the  defendants  brought 
the  present  appeal,  which  was  heard  at  the  Cork  Spring 


It  appeared  that  the  conngnor  paid  nothing  to  the 
Cork  and  Bandon  Railway  Company.  The  usual  course 
of  business,  which  was  followed  in  this  case,  is  as 
follows : — As  a  matter  of  convenience  to  the  consignor, 
the  carrier  who  attends  at  the  railway  station  takes 
goods  destined  for  London,  or  other  out-places,  to  the 
next  steamer  sailing  for  the  place.  When  the  carrier 
delivers  the  goods  at  the  steamer,  he  gets  payment  of 
the  carriage,  from  the  Bandon  (or  other)  station  to  the 
steamer,  from  the  Steam-ship  Company.  They  for- 
ward the  goods  with  these  charges  of  transit  on 
them,  and  obtain  payment  for  all  the  chai]ges 
from  the  consignee  on  delivery  of  the  goods.  Tne 
Company,  therefore,  do  not  ever  deliver  goods  con- 
signM  to  places  beyond  their  own  railway,  and  they  are 
paid  for  the  transit  from  Bandon  to  Cork  by  the 
carrier,  who  is  not  in  any  sense  the  carrier  of  the 
Company.  A  consignment-note  was  signed  by  the 
consignor,  which  contained,  amongst  others,  the  fol- 
lowing conditions : — "  The  delivery  of  the  goods  (when 
delivery  is  effected  by  the  Company)  will  be  considered 
complete  when  the  same  are  unloaded  out  of  the 
waggon,  van,  dray,  or  cart,  and  placed  at  the  door  of 
the  consignee ;  the  cellaring  or  warehousing  of  them 
afterwards  will  be  at  the  owner's  risk;  nor  will  the 
Cork  and  Bandon  Railway  Company  be  responsible  for 
any  loss  or  damage  that  may  happen  to  goods  sent  by 
them,  if  such  loss  or  damage  happens  beyond  the 
distance  of  their  own  railways.  The  above  conditions 
apply  to  all  goods  received  by  the  Cork  and  bandon 
Railway  Company,  at  their  respective  offices,  etc.,  and 
they  engaee  to  carry  them  on  the  above  express  condi- 
tions omy. 

VHea,  for  the  respondent The    defendants    are 

bound  by  the  Railway  and  Canal  Traffic  Act,  and, 
therefore,  the  condition  being  unreasonable  does  not 
exempt  them  from  liability.  He  cited  Aldridge  v. 
Great  Western  RaUway  Co.,  15  C.  B.  N.  S.  582. 

J.  SuUimn,  for  the  appellants,  contra,  cited  Zum  y. 
South  Eastern  RaUway  Co.,*  L.  R.  4,  Q.  B.  539. 

TlTZOEBAU),  J. — ^The  contract  was  only  to  cany  from 
Bandon  to  Cork,  and  not  from  Bandon  to  London.  But,  if 
it  were  necessary  to  decide  the  point,  I  should  hold  that  the 
condition  in  the  consignment-note  was  a  reasonable  one,  and 
exempted  the  Company  from  liability  beyond  their  own 
line. 

Decree  of  Chairman  reversed. 

Soiidtors  for  the  appellants,  Thomas  Babington  and 
Son. 

Solicitor  for  the  respondent,  F.  Noonan. 


LAND  SESSIONS. 

(Before  H.  P.  Jeixeit,  Esq.,  Q.C.) 

CoNNOixT  V.  Lord  Digbt. 

1874,  Jan.  4,  April  9 — L.  t  T.  Act,  1870,  ss.  3,  4, 

8,   9,    \i~Compeneation  for    disturbance — Refusal   by 

tenant  to  continue  in  occupation — ^^just  and  reasonable 

terms  of  occupation  " — Contracting  out  of  benefit  of  Land 

Act — Evidence  of  improvements — Costs. 

•  See  Saoahaa  v.  M.  G.  W.  Rtj.,  8  Ib.  L.  T.  B.  84.    And 
see  Com.,  8  Is.  L.  T.  97.— ££».  /.  L.  T.  B.} 


A.  having  agreed  to  become  yearly  tenant  to  B.  of  a 
farm,  upon  the  usual  terms  prevailing  on  the  estate,  B. 
tendered  to  him  a  form  cf  lease,  at  the  same  rent,  and 
differing  from  such  tisual  contract  of  letting  m  the  foUow- 
ing  particulars : — It  provided  that  all  quarries  of  stone 
or  slate,  all  marl  clay,  gravel,  and  sand,'  bog  <md  bog 
timber,  should  be  excepted  out  of  the  demise;  that  the 
lessee  should  not  be  entitled  to  any  com  or  other  crop 
as  a  way-going  crop,  to  be  soum  after  the  expiration  of 
the  demise;  that  the  demise  should  be  forfeited  in  the 
event  of  the  tenant  assigning,  sub-letting,  or  sub-dividing 
the  farm,  becoming  bankrupt  or  insolvent,  or  having  Au 
interest  taken  in  execution,  or  any  judgment,  decree,  or 
order  being  registered  against  it,  or  an  order  for  the  sale 
of  it  made  by  a  competent  Court.  The  tenant  refused  to 
abandon  his  former  contract,  and  to  accept  the  new  one  as 
offered,  not  receiving  under  the  latter  any  eqmoalent  for 
the  benefits  he  was  required  to  forego.  He  was  then 
evicted;  and,  thereupon,  clamed  compensation  for  d». 
turbance. 

Held,  that  the  refusal  of  the  tenant  to  continue  in  occu- 
pation upon  the  terms  of  the  new  contract  of  tencmcy,  as 
offeretl,  was  not  unreasonable  conduct  on  the  part  of  the 
tenant,  so  as  to  disentitle  him  to  compensation  for  dis- 
turbance. 

The  claimant  in  this  case,  Mr.  A.  Connolly,  J.P.,  was 
tenant  of  certain  lands  of  Clonad,  the  prop^y  of  the 
respondent ;  and  he  claimed  £249  compensation  for  the 
loss  he  sustained  by  being  obliged  to  give  up  possesion, 
improvements,  &c  The  following  are  the  particulars 
of  the  claim,  which  was  heard  at  the  TuUamore  Land 
Sessions: — Four  years'  rent,  £122;  amount  paid  to 
out-going  or  evicted  tenants,  £10 ;  improvements 
effected  on  the  holdings  in  cleaning,  laying  down  grass 
seeds,  &c.,  £50;  expended  in  fencing,  £12;  amount 
paid  towards  making  a  main  drain,  as  stipulated  by  the 
agent,  £20 ;  amount  for  unexhausted  manures  in  1872, 
£10;  tilling,  ploughing,  harrowing,  &c,  £5;  value  of 
rape  crop  on  land  when  possession  was  taken  up  by  the 
landlord,  £20.  The  defendant  diluted  the  claim  in 
every  particular,  and  relied  upon  an  item  of  £30  as  a 
set  off. 

The  facts  sufficiently  appear  in  the  judgment. 

C.  Molioy,  for  the  claimant. 

Falkiner,  Q.C.,  for  the  respondent. 

_  Tm  Chaibkak.— This  case  waa  heard  at  the  last  Land  Ses- 
sions for  this  divinion,  and  waa  reserved  by  me  in  order  that 
I  might  consider  the  qnegtions  raised  on  the  discnssion  of 
the  case.  The  claimant  who  waa  a  tenant  on  the  Geaafaill 
Eatate,  waa  evicted  nnder  a  Notice  to  Quit,  aerved  in 
March,  187S,  and  gave  np  poaaesaion  in  the  following 
September.  He  nowclaima  compensation  for  improvements 
alleged  to 'have  been  effected  by  him,  and  in  reapect  of 
payments  made  by  him  on  bia  entry  on  the  farm,  for 
nnexhauated  tillages  and  mannres,  and  also  for  dlaturbanoe. 
On  several  of  the  qaestiona  I  expressed  my  opinion  on  the 
hearing  nf  the  case,  and  some  of  the  cUima,  were  not,  as  it 
seemed  to  me,  very  seriously  pressed.  I  cannot  allow  Uie 
snm  of  £10  paid,  as  it  ia  aUeged,  to  the  outgoing  tenant 
after  Mr.  Connolly  had  entered  on  the  farm.  On  Mr. 
Connolly's  own  ktaiement,  the  payment  of  this  anm  was  an 
act  of  voluntary  bounty  on  hia  part,  which  I  cannot  hold 
Lord  Uigby  bound  to  make  good.  I  am  ahso  satisfied  that 
the  clum  for  the  embankment  waa  discharged  by  the  sum 
Lord  Digby  agreed  to  contribute  to  the  execution  of  this 
work,  at  the  solicitation  of  the  tenant.  Aa  to  the  claim 
for  fences,  the  wood  was  supplied  by  Lord  Digby,  and 
Mr.  Connolly  has  furnished  me  with  uo  evidence,  bu<^  as 
I  con  accept,  of  bis  expenditore  for  the  porpoie.  Ha 
neither  gives  me  the  details  of  the  work  done  by  him, 
nor  the  cost  of  it,  but  requires  me  to  net  upon  a  vague, 
general  statement,    unsupported  by  vouchers,  or  even  by 
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contemporuieoug  entries  made  by  himself.  I  caDDot  act 
on  such  eviilKuce.  The  next  heiid  of  claim  a  in  respect  of 
improvement^  effected  when  entering  on  the  farm.  T  am 
lelt  in  the  game  poHition  as  to  this  item.  I  am  not  iomisbed 
either  with  the  details  or  the  cost  of  the  work,  or  any 
Touchers  of  the  outlay ;  and  considering  the  time  (ten  years) 
during  which  the  benefit  of  these  improvements,  if  made, 
have  been  enjoyed,  and  the  rent  about  lis.  9d.  per  acre,  at 
which  the  farm  bus  been  held,  I  am  of  opinion  that  this 
claim  has  not  been  satisfactorily  proved  to  have  ever  existed 
as  a  valid  claim  against  the  landlord,  and  that  if  it  did,  it  has 
been  discharged  by  occupation.  I  allow  £10  for  nnexhaosted 
manures  and  tilU^,  and  nothing  for  the  rape  crop  which  is, 
in  effect,  included  in  the  latter  daim. 

To  come,  however,  to  the  principal  claim  in  the  case — 
that  for  diaturbance  of  possession.  This  claim  is  resisted  by 
the  respondent  on  the  grounds  that  he  wm  willing  to  permit 
the  tenant  to  remain  in  occupation  of  the  farm,  on  just  and 
reasonable  terms,  which  were  unreasonably  refused  by  the 
tenant — a  state  of  things  which,  under  the  18th  Section  of 
the  Land  Act,  deprives  the  tenant  of  his  claim  to  compensa- 
tion. To  determine  whether  the  landlord  can  sustain  this 
defence,  it  is  necessary  to  consider  the  position  in  which  the 
parties  stood  towards  each  other  at  the  time  the  offer  in 
question  was  made  and  refused.  As  tiie  result  of  the 
evidence,  I  think  the  claimant  was  then  a  yearly  tenant 
holding  under  the  terms  of  the  contract  of  tenancy  pre- 
vailing on  the  estate.  I  think  this  conclusion  is  placed 
beyond  doubt  by  the  terms  of  the  letter  of  the  first  Novem- 
ber, 1864,  in  which  Mr.  Trench,  on  behalf  of  Lord  Digby, 
offers  Mr.  Connolly  the  land  in  these  terms,  "I  shall  be 
bappy  to  let  all  to  you  as  tenant,  on  the  usual  terms  of  the 
entate.s,  tenancy  to  commence  from  the  29th  September 
last,"  and  the  acceptance  of  this  offer  contained  in  Mr. 
Connolly's  letter  of  1th  November,  1864,  in  which  he  says, 
"  I  accept  your  terms  for  the  Clonad  firm,  and  thank  yon 
forgiving  me  the  preference."  I  must  assume,  on  this  corres- 
pondence, that  Mr.  Connolly  either  knew  what  was  the  pre- 
valent form  of  letting  on  the  estate,  or  that  he  was  willing 
to  incur  the  risk  of  not  acquainting  himself  with  it,  and  to 
accept  the  offer  without  further  inquiry.  In  either  view  his 
position  must,  I  think,  be  regulated  by  the  form  of  lease  or 
contract  of  tenancy  then  prevailing  on  the  estate.  This 
form  of  lease  has  been  proved  before  me.  It  purports  to  be 
an  agreement  to  hold  as  tenant  from  year  to  year,  the  let- 
ting to  be  determined  either  by  the  death  of  the  tenant  or 
by  a  six  months'  notice  to  quit.  It  excepts  timber,  royalties, 
and  minerals,  reserves  to  Lord  Digby  game,  wild  fowl  and 
fish,  the  exclusive  right  of  hunting,  coursing,  fishing  and 
shooting,  and  of  authorising  others  to  enter  on  the  land  for 
the  like  purpose.  It  then  contains  husbandry  covenants, 
not  to  sow  two  white  or  grain  crops  in  succeshion ;  to  lay 
down  one-sixth  of  the  land  in  tillage  each  year  ;  that  the 
quantity  of  land  under  potatoes  shall  not  exceed  that  under 
other  green  crops;  that  no  straw,  dung,  or  roots,  except 
potatoes,  shall  be  sold  off  the  lamd,  the  tenant  to  be  re- 
paid the  price  of  all  clover  and  grass  seeds  sown  by  him  in 
the  last  year  of  bis  tenancy,  and  to  be  paid  according  to  the 
valuation  of  arbitrators  for  any  hay,  straw,  dung,  or  roots, 
on  the  land  at  the  termination  of  tilie  tenancy,  or  to  be  at 
liberty  to  carry  them  away  at  the  option  of  the  landlord. 
It,  aiio,  contains  a  covenant  that  he  shall  not  assign  or  sub- 
let without  the  permission  of  Lord  Digby  ;  make  any  new 
walks,  fences,  or  drains,  or  build  or  alter  any  house  or  onild- 
ing  on  the  premises,  or  use  or  allow  any  other  house  to  be 
used  as  a  dwelling-house,  save  that  in  which  the  tenant 
resides.  It  then  contains  a  covenant  not  to  bum  the  land 
and  use  the  allotted  turf  bank,  not  to  cut  turf  for  sale,  to 
scour  the  farm  ditches,  and  roads,  and  keep  them  in  order, 
and  not  to  permit  any  one  to  hunt,  fish,  course,  or  shoot  on 
the  lands  without  the  license  of  Lord  J)igby,  to  give  Lord 
Digby  notice  of  any  person  found  doing  so,  and  to  permit 
such  person  to  be  prosecuted  in  the  name  of  the  tenant. 
Now,  I  have  nothing  to  say  to  determining  as  to  whether 
this  lease  was  reasonable  or  unreasonable.  It  embodies  the 
terms  on  which  Lord  Digby  was  willing  to  let,  and  Mr. 
Connolly  to  occupy  the  farm.    The  terms  are  proved  to  be 


the  same  as  those  on  which  the  previous  tenant  occupied, 
and  on  which  6UU  tenants  on  the  Geashill  estate  then  and 
now  occupy.  The  landlord  and  tenant  agreed  to  be  bound 
by  these  terms,  and  I  must  assume  that  each  party  under- 
stood his  own  interests  and  contracted  accordingly.  No 
signed  agreement  was  ever  taken  out.  The  reason  of  this 
fact  has  not  been  explained ;  but,  I  assume  either  that  it 
was  not  considered  necessary  in  the  case  of  a  person  in  the 
position  of  Mr.  Connolly,  or  that  it  was  an  oversight  which 
might  occur  on  this  or  any  estate  of  the  same  magnitude. 
However,  in  the  month  of  February,  1878,  without,  so  far 
as  I  can  see,  any  very  precise  intimation  on  the  part  of 
Lord  Digby  of  uie  manner  in  which  he  proposed  to  alter 
the  form  of  letting,  a  form  of  lease  was  enclosed  to  the 
claimant  for  his  signature,  accompanied  by  a  complaint,  on 
the  part  of  the  agent,  that  Mr.  Connolly  had  ahot  phea- 
sants and  a  hare.  I'hia  form  of  lease  Mr.  Connolly 
declined  to  accept,  and  consequent  on  this  refusal  the 
N  otice  to  Quit  was  served.  It  is  said  that  the  sending  of 
this  proposal  arose  out  of  a  misunderstanding  on  the  subject 
of  game.  This  is  denied,  and,  in  my  view  of  the  case^ 
it  is  not  necessaty  for  me  to  express  any  opinion  on  the 
subject.  The  question  tor  my  decision  is,  whether  that  lease 
or  contract  of  tenancy  so  tendered,  and  which  is  relied  upon 
as  absolving  the  landlord  from  the  obligation  of  compen- 
sating the  tenant  for  disturbance,  was  either  a  reasonable 
lease  for  Lord  Uigby  to  offer,  or  was  a  lease  which  Mr. 
Connolly  was  reasonably  entitled  to  refuse.  If  either 
Lord  Digby  acted  unreaxonably  in  requiring  the  execution 
of  thix  lease  by  the  lessee,  as  the  condition  of  his  remaining 
on  the  farm,  or  Mr.  Connolly  acted  reasonably  in  refusing  to 
accept  the  lease  so  offered,  in  either  case  the  defence  failsL 
To  determine  either  of  these  questions,  it  is  neceaaty  to 
compare  the  terms  of  this  new  form  of  contntct  with  that 
under  which  the  tenant  then  held.  There  is  no  >er7 
material  distinction  in  the  earlier  clauses,  but  there  is  an 
exception  ont  of  the  demise  in  the  new  form,  of  all  quarries 
of  stone  or  slate,  and  uf  all  nuu-1  clay,  gravel  and  sand,  bog 
and  bog  timber,  which  is  not  to  be  found  in  the  former  con- 
tract. Tbis  exception  might  considerably  diminish  the 
value  of  the  tenant's  holding,  although,  as  it  has  not  been 
proved  that  there  were  any  open  quarries  or  gmvel  pits, 
or  that  the  land  contained  any  which  were  unopened,  I  do 
not  lay  much  stress  upon  the  introduction  of  this  exception ; 
but  the  iniitrument  then  contains,  in  addition  to  husbandly 
clauses  similar  to  those  contained  in  the  former  contract, 
a  provision,  "  That  the  Lessee  shall  not  be  entitled  to  any 
com  or  other  crop  as  a  waygoing  crop,  to  be  sown  after  the 
eq>iration  of  this  demise."  'f  here  is  some  difiSculty  in  seeing, 
at  first  sight,  what  is  the  object  of  that  provision.  The  right 
to  a  waygoing  crop,  when  conferred  by  custom,  is,  accord- 
ing to  my  impression,  always  confined  to  cases  in  which 
the  crop  has  been  sown  before  the  expiration  of  the  demise, 
and  never  extends  to  cases  in  which  it  has  been  put  in  the 
ground  after  the  termination  of  the  tenancy,  and  unless 
there  is  some  special  custom  in  the  barony  of  Geashill,  or  in 
the  county  at  large,  under  which  the  right  to  a  waygoing 
crop  extends  to  oases  in  which  the  crop  has  been  sown  after 
the  expiration  of  the  demise  (of  which  I  have  no  proof  j,  the 
clause  would  seem  to  be  uncalled  for,  and  superfluous,  so 
far  as  it  restricts  the  right  to  a  waygoing  crop,  as  founded 
upon  the  custom  of  the  country.  1  have,  therefore,  comd 
to  the  conclusion  that  tbis  clause  was  framed  in  order  to 
counteract  the  general  right  to  a  waygoing  crop  conferred 
by  the  8th  Section  of  the  Land  Act,  and  which  appears  to 
extend  to  all  persons,  whether  holding  for  terms  certain  or 
otherwise,  and  to  give  them,  on  quitting  such  holdings,  a 
right  to  the  entire  crop,  or  to  be  compensated  for  it,  whether 
the  crop  was  sown  before  the  expiration  of  the  demise  or 
not,  provided  it  has  been  sown  while  tt^e  tenant  is  in  lawful 
occupation.  Such  tenants  are  permitted  by  that  section  to 
agree  to  forego  that  right,  and  I  can  discover  no  object  in 
the  introduction  of  this  clause  but  to  constitute  an  agree- 
ment to  relinquish  that  right  within  the  terms  of  the  eighth 
section  of  the  Land  Act.  The  instrument  then  contains  a 
clause  by  which  the  tenant  contracts  to  pay  the  Qrand 
Jury  oeas  aasessed  on  the  lands,  and  not  to  deduct  it  from 
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tbe  rent,  to  which  no  objection  can  be  taken,  and  to  which 
I  refer  only  for  the  purpose  of  otaeerringf  that  it  showa  that 
the  whole  instrument  waa  framed  with  reference  to  the 
proTiBiuns  of  the  Land  Act ;  and  then  it  oontainii  a  clause 
of  re-entiy,  under  which  the  demise  ia  forfbited  in  the  event 
of  the  tenant  aasigning,  sub-letting,   or  sub-dividing  the 
farm,  beooming  bankrupt  or  insolvent  in  case  of  tbe  interest 
of  the  tenant  being  taken  in  execution,  or  any  judgment 
decree,  or  order  being  registered  against  it,  or  nn  order 
for  the  sale  of  it  made  by  a  competent  court.     Now,  in 
what  position  would  this  latter  clause  hare  placed  the  tenant, 
as  compared  with  his  existing  rights  t     Under  the  existing 
contract  of  tenancy,  in  the  event  of  a  voluntary  asxignment 
by  tbe  tenant,  which  was  the  only  form  of  aiisignment  to 
which  that  contract  applied,  the  landlorJ  might  sue  him  on 
the  covenant  and  recover  damages  for  any  loss  he  had  sna- 
tained,  and  might,  under  the  Landlord  and  Tenant  Act  of 
1860,  treat  the  assignment  as  a  nullity,  while  involuntary 
assignments  by  act  nf  law,  were  entirely  excluded.     Under 
the  new  form  of  letting,  all  assignments,  whether  voluntary 
or  involuntary,  are  included,  and  every  assignment  or  sub- 
letting  entails  a  forfeiture  of  the  tenant's  interest,    and 
entitles   the  landlord  to   recover  possession  of  the  farm, 
discharged  under  the  provisions  of  the  9th  section  of  the 
Land  Act  from  all  claim  for  compensation  for  disturbance. 
Now,   I  wish  to  be  understood  as  expressing  no  opinion 
whether  the  terms  embodied  in  this  agreement  were  just 
and   reasonable   terms  for  tbe  landlord    to   require.     No 
evidAice  has  been  produced  before  me  to  show  whether  this 
form  of  lease  is  osoal  or  nnusual,  whether  it  is  or  is  not 
adopted  on  other  estates  in  this  County.     Both  parties  have 
abstained  from  adducing  evidence  on  this  point.     But,  on 
the   other   point,    whether   the   refusal   of    the   tenant   to 
abandon  the  contract,  under  which  he  then  held  tbe  lands, 
and   accept  in  lieu  thereof  the  new  contract  which  was 
offered  to  him,  was  an  unreasonable  act  on  hia  part,  I  have 
arrived  at  a  very  clear  conclusion   that  it  was  not.     I 
cannot  find  that  he  was  to  receive  any  equivalent  for  the 
benefits  he   was   required   to   forego.     His   rent    was  not 
reduced.     His  tenure  was,  oertainly,  rendered  mure  pre- 
carious.    He   was    required    to    abandon    one    important 
benefit  conferred  by  IJie  Land  Act,  and  to  annex  to  the 
covenant  against  assignment,  and  sub-letting,  a  condition 
of  re-entry  involving,  in  case  of  breach  of  covenant,  a 
forfeiture  of  his  lease,  and  of  his  claim  to  compensation  for 
disturbance,    I  think  he  waa  not  in  any  way  bound  to 
make  sncb  concessions;  and  I  should  be  fniHtrating  the 
whole  policy  of  the  Land  Act  if  I  were  to  hold  that  the 
refusal  of  the  tenant  to  contract  himself  out  of  any  of  the 
benefits  conferred  by  the  Land  Act,  or  to  place  himself  in 
a  position  in  which  these  benefits  were  liable  to  be  forfeited, 
or  asserted  with  less  efiect,  could  be  treated  as  unreasonable 
conduct  on  the  part  of  the  tenant,  and  as  absolving  the 
landlord  from  the  necessity  of  making  any  compensation 
for  disturbance,*    I  have  already  decided  tiaa  point  in  the 


*  ffi/na  V.  Sir  H.  Gummg. 

In  this  case,  heard  at  Longford  Land  S^ons  (Jan.  1874). 
before  Charla  KtUy,  Q.C.,  it  appeare'l  that  Hynes,  who  wsis 
over  eighty  years  of  age,  had  been  tenant  from  year  to  year  tu 
Sir  H.  Gunning  of  1a.  8k.,  at  £2  4s.  He  had  been  served  with 
notice  to  Quit;  and,  pending  tbe  expiry  of  the  notice,  the 
landlord  offered  to  continue  him  as  tenant  if  he  accepted  a  lease 
for  his  (the  tenant's)  own  life,  at  the  same  rent,  containing 
covenants  against  under-letting,  not  to  erect  unsuitable  build- 
ings, to  repair  and  keep  in  repair,  to  use  all  dung  on  (he 
premises,  and  a  proviso  as  follows : — "It  is  hereby  expressly 
agreed  thst  the  said  lessee,  his  executors,  &c.,  on  quitting  the 
holding  hereby  demised,  shall  not  make  any  claim  for  compen- 
sation under  any  of  the  clauses  or  provisions  of  the  L.  &  T.  (Ir.) 
Act,  1870,  in  respect  of  any  money  or  money's  worth  paid  or 
given  by  him  or  them  on  coming  into  said  holding.  The 
tenant  refused  to  accept  this  lease,  whereupon  an  ejectment 
was  brought.  Hynes,  who  had  in  fact  erected  a  dwelling 
house  and  executed  some  improvements  on  the  lands  (for 
which  he  was  entitled  to  compensation  under  s.  4),  then  served 
a  claim  for  compensation  for  disturbance  and  improvements, 

Mr.  Fltming,  for  the  respondant,  relied  upon  the  ooaduding 


case  of  Btrgm  r.  Catty  (7  Ib,  L.  T,  R.  154),  in  wbidi  the 
landlord  evicted  the  tenant  because  the  latter  refused  to 
assume  a  rent  which  would  have  placed  him  ontwde  the 
limit  assigned  by  the  Land  Act  in  case  of  yearly  tenants 
claiming  compensation  ibr  disturbanoe ;  and  my  dedtion 
was  upheld  on  appeal  by  the  late  Chief  Baron.  I  must, 
therefore,  bold  that  the  defence  under  tbe  18th  section 
is  not  sustained.  I  do  not  approve  of  tbe  claimant's  coo- 
duct  in  relation  to  the  game,  and  I  reduce  half  a  ynr 
from  tbe  aura  which  I  would  otherwise  have  allowed  him, 
which  in  this,  as  in  other  cases  in  which  the  tenant  hu 
been  evicted,  because  be  refused  to  deprive  himself  bj 
contract  of  the  benefits  of  the  Land  Act,  I  would  have 
assessed  at  the  maximum  sum.  I,  therefore,  allow  £107  li*. 
for  disturbance,  £10  for  tillage  and  manures,  from  which  I 
deduct  £30  10s.  for  one  year's  rent,  and  give  a  decree  for 
£87  Sa.  Under  ordinary  circumstances  the  costs  of  the 
case  would  follow  the  decree,  but  the  manner  in  which 
this  case  has  been  brought  into  Court,  and  the  irrekvaiit 
and  unfounded  chargea  against  the  respondent,  with  which 
the  assertion  of  his  claim  by  the  claimant  hss  been  seoom- 
panied,  induces  me  to  exercise  my  discretion  in  this  matter 
by  saying  that  the  decree  must  he  without  costs. 

Decree  atxordingly. 

Attorneys  for  the  claimant,  Mitchell  ir  Son. 

Attorneys  for  the  respondent,  Keiiy  ^  Lloyd. 


VICE-CHANCELLOR'S  COURT. 

Reported  by  E.  F.  Bbattt,  Esq.,  Barrister-at-Iaw. 

(Before  Chattbrton,  V.C.) 

Dalt  v.  Tub  Attoknet-Generai.. 

Feb.  28,  1874 .Apportionment  /Id,  1870 — Apportion- 
ment of  interest  on  shares  in  banking  companies,  betettn 
specific  and  residuary  legatees. 

A  testator  bequeathed  shares  m  banking  companies  to 
specific  legatees.  He  also  appointed  residuary  legalea. 
TTie  specific  legatees  claimed  the  whole  of  the  diviilends, 
and  the  residuary  legatee  claimed  the  portion  that  had 
accrued  up  to  the  death  of  the  testator. 

Held,  that  the  Apportionment  Act,  1 870,  appUed,  and 
that  the  residuary  legatee  loas  entitled  to  that  portion  of  lie 
dividends  that  had  accrued  up  to  the  death  of  the  testator. 
Roseingrave  v.  Burke,  Ir.  A.  7  Eg.  186 ;  Capron  e. 
Capron,  22  W.  R.  Z*1,  followed. 

This  suit  was  instituted  for  the  administration  of  the 
trusts  of  the  will  of  Thomas  Clifford,  deceased,  by 
which,  amongst  other  things,  he  bequeathed  a  nnmb^ 
of  shares  in  different  banking  companies  to  relatives  in 
words  which  were  admitted  to  constitute  to  them  specific 
bequests.  Dividends  accrued  due  on  the  different 
shares  shortly  afler  the  decease  of  the  testator ;  and  the 
question  was  raised  as  to  whether  the  legatees  were 
entitled  to  the  whole  of  tbe  dividends  on  their  respective 
shares,  or  whether  the  apportioned  part  up  to  the 
death  of  the  testator  fell  into  the  residue. 

Mr.  Pakenham  Law,  for  the  executors,  cited  Wkitt- 
head  v.  WhUehead,  L.  R.  16  Eq.  528. 

Mr.  Jonathan  Phillips,  for  one  of  the  legatees  of  the 
bank-shares,  relied  on  Whitehead  t.  Whitehead,  ud 
claimed  the  whole  gale. 

clause  of  a.  18,  and  inaiated  that  the  tender  of  the  lease  was  aa 
offer  by  tbe  landlord  to  continue  Hynea  as  tenant  upon  rea- 
sonable terms,  and  that  tbe  refaaal  by  tbe  tenant  to  accept 
such  lease,  disentitled  him  to  any  claim  for  disturbance  under 
the  third  section. 

Hr.  Reynolds,  for  the  claimant,  contra. 

Hbli>,  that  the  claimant,  being  a  yearly  tenant  entitled  to 
compenKUtion  for  improvements  under  tbe  4th  section,  it  «u 
unreasonable  to  ask  him  to  accept  a  lease  the  acceptance  of 
which  would  deprive  him  of  that  claim.  Compensation  allowed 
for  diaturbauce  and  improvements. 
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Mr.  Thomas  Lefroy,  Q.C.,  for  the  residuary  legatees. 
The  Apportionment  Act,  1870,  applies  to  this  case. 
Since  Whitehead  y.  Whitehead  was  decided,  the  case  of 
Capron  v.  Capron,  22  W.  R.  347,  which  follows  Hosein- 
grave  v.  Burke,  It.  R.  7  Eq.,  186,  has  dedded  that  there 
is  no  distinction  between  a  devise  of  realty  and  a 
specific  bequest.  The  Legislature  meant  that  everything 
in  the  nature  of  a  periodical  payment  should  be  appor- 
tioned. 

Chattebton,  V.C. — As  regards  the  Apportionment  Act 
of  1870,  I  do  not  see  any  difference  between  the  rents  and 

Srofits  of  lands  and  the  dividends  on  shares  or  stock, 
[alins,  V.C,  has  followed  the  case  of  Roteingrave  v.  Burke, 
and  has  expressed  his  own  independent  opinion  on  this 
subject.  Tliose  dividends  must  be  apportioned,  and  the 
portion  that  accrued  np  to  the  death  of  the  testator  must 
be  considered  part  of  the  taatator'n  residnaiy  persozud 
estate. 

Solicitors,  /.  Malconuon,  J.  Stone,  T.  Cusack. 


COURT  OF  BANKRUPTCY. 

Reported  by  £.  N.  Blake,  Esq.,  Barrister-at-law. 

(Before  Miixeb,  J.) 

Re  Connor,  a  Bankrupt. 

April   14,  17,   1874 Lease    vesting    in    assignees — 

Ass^ees  electing  not  to  accept — Onerous  property — Dis- 
claimer—20  ^  21  Vict.,  ch.  60,  ss.  268,  271—35  ^  36 
Vict.,  ch.  58,  ss.  97,  98—1 14  G.  O.,  1872. 

Where  the  assignees  of  a  banhrufit  have  elected  under 
the  B.  S"  !•  Act,  1857,  section  271,  not  to  accept  the  bank- 
rupCs  interest  in  a  lease,  a  disclaitner  under  the  B.  A.  Act, 
1872,  section  97  is  unnecessary. 

Motion,  on  behalf  of  the  assignees  of  the  bankrupt, 
that  they  be  at  liberty  to  execute  a  disclaimer  of  the 
premises  mentioned  in  a  lease  from  J.  Rowan  and 
others  to  the  bankrupt ;  and  also,  that  the  assignees  be 
at  liberty  to  execute  same  to  a  purchaser. 

In  support  of  the  motion,  an  affidavit  was  made  by 
the  trade  assignee  stating  that  the  lease,  dated  Nov.  21, 
1872,  was  for  the  term  of  950  years,  at  jt220  rent  per 
annum ;  that  in  Feb.,  1873,  William  Mussen  agreed  to 
lend  the  bankrupt  £IS0  on  the  security,  inter  alia,  of  a 
deposit  of  the  loan;  that  as  equitable  mortgagee 
Mussen  had  obtained  an  order  for  the  sale  of  the 
premises,  for  which  he  was  proceeding ;  that  there  was 
now  no  beneficial  interest  for  the  creditors  in  the 
premises  by  reason  of  the  head-rent,  and  that  the  sum 
to  be  realized  by  a  sale  would  scarcely  pay  the  amount 
of  the  mortgage  and  rent  due ;  and  that  notice  had  been 
served  on  the  lessors  that  the  assignees  would  not  take 
under  the  lease. 

Seeds,  in  support  of  the  motion. 

Weir,  for  the  lessors. 

J.  P.  Lynch,  for  the  equitable  mortgagee. 

MiLLZB,  J. — An  application  has  been  made  on  the  part 
of  the  assignees,  "  that  they  may  be  at  liberty  to  execute  a 
disclaimer  of  the  premises  mentioned  in  a  lease  dated  the 
21st  of   NoTember,   1872."    There  is  also   another  case 

E ending,  in  which  a  similar  application  has  been  made. 
kewisa  on  the  part  of  anignees.  As  the  Bankruptcy 
(Ireland)  Amendment  Act  is  of  very  recent  date,  I  will 
refer  shortly  to  the  rule  and  provisions  iu  the  bankruptcy 
code  bearing  upon  the  preeent  application.  By  the  114tb 
General  Older  it  is  directed  that,  "the  assignees  of  any 
baukrupt  rhall  not  execute  a  disclaimer  oF  nd^  leasehold 
interest  without  the  leave  of  the  Court  being  first  obtained 
for  that  parpoFe,  and,  upon  any  application  to  the  Court  for 
such  leave,  notice  of  the  desire  of  the  assignees  to  disclaim 


such  interest  shall  be  given  to  such  person  or  persons  as  the 
Court  shall  direct."  If,  therefore,  the  ciroumatances  of  the 
present  case  reqvdred,  and  would  warrant  the  assignees  in 
executing  a  diaclaimer  at  nil,  they  are  right  in  coming  to 
this  Court  to  obtain  leave  for  that  purpose.  Under  the 
268th  section  of  the  Act  of  1857  (Ireland),  20  &  21 
Vict.,  chap.  60,  it  is  provided  in  substance,  that  the  interest 
of  bankrupta  in  any  lands  or  tenements  shall  become  abso- 
lutely vested  in  the  asiiigiiees,  for  the  benefit  of  the  creditors 
of  such  bankrupt ;  bot  when  that  section  is  read  in  con- 
nexion with  the  271st  section  of  the  same  Act,  it  would 
appear  plain  that  such  absolute  vesting,  as  specified  in  that 
2tf8th  sec.,  must  be  accompanied  by  a  further  act  on  the  part 
of  the  a'lsignees  before  they  can  be  charged  with  the  conse- 
quences of  such  an  enactment  as  that  contained  in  the  268th 
section  if  it  bad  stood  by  itself  ;  and  accordingly,  by  the  27lBt 
section  of  that  Act  it  is  provided  that,  if  the  assignees  shall 
not,  within  a  reasonable  time  after  being  thereto  required, 
elect  whether  they  will  accept  such  land  or  lease,  any  person 
entitled  to  such  land  or  rent,  shall  be  entitled  to  apply  to 
the  Court,  and  the  Court  may  order  them  to  elect,  and  may 
order  the  leasees,  or  bankrupt,  to  deliver  up  such  lease,  in 
case  they  shall  decline  the  same,  and  the  possession  of  the 
premises,  and  may  make  such  other  order  therein  as  it  shall 
think  fit.  In  the  present  matter  a  notice  was  served,  on  the 
part  of  the  lessor  in  the  lease  mentioned  in  the  notice  of 
motion,  pnrsuant  to  that  271st  section,  calling  upon  the 
assignees  to  elect  whether  they  would  accept  the  interest 
under  that  lease,  and  the  assignees  would  appear  to  have 
served  a  notice  in  reply,  declining  to  accept  the  interest 
under  that  lease;  and  if  the  lessor  allied  any  ground  for 
compUdnt,  it  was  for  the  lessor,  and  not  for  the  assignees, 
to  come  to  this  Court  for  any  relief  in  respect  of  that  sec- 
tion. In  this  respect,  the  law  in  Ireland  differs  from  what 
had  been  the  law  in  England  before  the  passing  of  the 
Act  in  England  in  1869—82  k  33  Vict.,  chap.  71— as  it 
would  appear  that,  under  the  bankruptcy  law  in  England, 
prior  to  the  passing  of  that  statute  in  1 869,  all  the  property 
of  a  bankrupt  became  absolutely  vested  in  the  assignees  of 
such  bankrupt,  without  any  act,  rither  on  the  part  of  lessors 
or  assignees,  as  provided  by  the  271st  section  of  the  20th  and 
21st  Vic,  chap.  60,  in  Ireland,  or  other  qualification.  The 
97th  and  98th  sections  of  the  Bankruptcy  (Ireland)  Amend- 
ment Act— 36  i  36  Vict.,  chap.  68— would  appear  to 
have  been  copied  from,  and  are  similar  in  terms  to  the 
23rd  and  24th  sections  of  the  English  Act  al  ove  referred  to 
of  the  32nd  ft  33rd  Vic.  chap.  71.  By  that  98th  section  of 
the  Bankruptcy  (Ireland)  Amendment  Act  it  is  provided  : — 
that  the  assignees  shall  not  be  entitled  to  diBclaim  any 
property,  in  pursuance  of  that  Act,  iu  cases  where  an  appH- 
cation  in  writing  has  been  made  to  them,  by  any  person 
interested  in  such  property,  requiring  such  assignees  to  decide 
whether  they  will  disclaim  or  not,  and  the  assignees  have,  or 
has  not,  for  a  period  of  not  less  than  twenty-eight  days  after 
the  receipt  of  such  application,  or  such  further  time  as  may 
be  allowed  by  the  Court,  declined  or  neglected  to  give 
notice  whether  he  disclaims  the  same  or  not.  That  section 
is  pointed,  and  applies  to  a  specific  claxs  of  property 
enumerated  in  the  preceding  97tb  section  of  the  same  Act. 
It  has,  however,  been  urged  by  counsel  for  the  lessor  in  the 
lease  in  question,  that  the  98th  section  of  the  Sfith  &  36th 
Vic,  chap.  68,  applies  not  only  to  the  property  particular- 
ized in  the  97th  section  of  that  Act,  but  also  to  all  properly 
which  would  vest  in  assignees  under  the  268tb  section  of 
the  20th  &  21st  Vic,  chap.  60  ;  and  I  would  yield  to  that 
argument  to  the  extent  of  giving  it  application  to  a  case 
circumstanced  like  the  present,  uf  a  lease  of  recent  date, 
subject  to  a  high  rent  and  to  a  prior  equitable  mortgage, 
and  if  the  assignees  had  elected,  under  the  71st  section  of 
the  2Uth  it,  21st  Vic,  chap.  60,  to  take  the  interest  of  the 
bankrupt  in  such  lease,  but  afterwards,  finding  it  unprofit- 
able, desired  to  avMl  themselves  of  the  provisioUM  of  the 
98th  section  of  the  36th  A;  36tb  Vic,  chap.  68.  But,  we  are 
directed  by  the  very  first  section  of  tho  3&tb  ft  86th  Vic, 
chap.  58,  to  construe  thnt  Act  with  so  much  of  the  20th  ft 
21st  Vic,  cfa^.  60,  as  was  not  thereby  altered  or  repealed 
as  one  Act ;  and  it  would  seem  plain  that  the  98th  section  of 


Digitized  by 


Google 


72 

THE  IRISH  LAW  TIMES  REPORTS. 

May  9, 

Q.B.] 

Paiwons  v.  OTooia. 

[Q-B. 

the  36th  &  36th  Via,  ohap.  58,  by  reaaon  of  the  dittinetioD 
•a  regards  the  vesting  of  eatatea  of  bankrupts  Id  aasigneea 
im<ier  the  code  of  bankmpto;  law  in  England  and  Ireland 
which  I  have  pointed  out,  moat,  nacaasarily,  have  a  more 
limited  application  than  the  24th  section  in  the  English  Act 
of  1869— tbe  32nd  &  33rd  Vic,  chap.  71  ;  and  I  must,  in 
the  present  case,  hold  that,  the  assitpees  having  served  a 
notice  when  called  upon  to  elect,  under  the  provirions  of 
the  271st  section  of  the  20th  ft  21st  Vic,  chap.  60,  declining 
to  accept  the  lease,  no  such  vesting  of  the  interest  of  tbe 
bankrupt  onder  the  lease  mentioned  in  the  notioe  took 
place  as  to  render  any  disclaimer  on  their  part  necessary 
nnder  the  98th  section  of  the  35th  Jt  36th  Vic,  chap.  68, 
and,  therefore,  I  must  say  no  rule  upon  tbe  motion. 

If  tbe  lessor  has  any  claim  in  respect  of  past  rent  under  any 
special  circumstances,  he  must  originate  an  application  for 
the  purpose  ;  and  I  may  add,  in  reference  to  such  applica- 
tions generally,  that  my  desire  is  to  assist  lessors  to  the 
utmost  in  the  assertion  of  their  just  rights,  but  if  lessors 
will  not  co-operate  with  assignees  when  deeirons  of  relieving 
themselves  of  future  liability,  so  ns  to  enable  them  to  cloae 
their  accounts,  I  should  feel  quite  justified  in  sanctioning 
assignees  taking  such  immediate  steps  as  would  necessarily 
terminate  the  liability  as  Utx  as  they  were  eoncetned.  I  will 
only  further  add  that,  when  this  Bankruptcy  (Ireland) 
Amendment  Act,  as  yet  so  recent  in  date,  is  better  known, 
I  will  hold  assignees,  who  are  obliged  to  resort  to  the 
remedies  provided  by  the  98th  section  of  the  35th  &  86th 
Vic,  more  strictly  to  tbe  period  of  time  limited  by  that 
section  than  I  am  disposed  to  do  at  present. 

Solicitom,  Seed  {f  Lynch;  W.  Harper;  Andrews  ^ 
Mac  Laine. 


COURT  OF  QUEEN'S  BENCH. 

Repmied  by  S.  N.  Ejcrinoton,  Esq.,  Bumster-at-Uw. 

(Before  the  Fcll  Coubt.) 

Parsons  v.  OTooi-k. 

Jan.  17,  1874 Pleading — Summons  and  plcdtU  under 

Lord  CampbeWs  Act — Duplicity — Mixing  tort  and  con- 
tract— Tioo  causes  of  action  in  one  count. 

The  first  count  of  the  sutnmons  and  plaint  averred  that 
Robert  Parsons  was  employed  by  the  defendant,  on  the  terms 
that  the  defendant  should  take  due  and  ordinary  care  not  to 
expose  him  to  eriraordmary  danger ;  yet  the  defendant  did  not 
take  due  and  ordinary  care  not  to  expose  the  said  Parsons 
to  extraorcUnary  danger ;  and  through  the  negligence  of  the 
defendant  in  not  having  a  proper  apparatus  for  securely 
tigfuing  the  room  of  the  defendant,  in  which  said  Parsons 
teas  engaged,  said  Parsons  tvas  injured,  and  died.  The 
second  count  averred  that  said  Parsons  tiecame  servaiU 
to  the  defendant  on  the  terms  that  the  defendant  should 
provide  proper  materials  and  apparatus  for  lighting  the 
room  in  which  said  Parsons  should  be  engaged;  yet  the 
defendant  negligently  provided  improper  materials,  ^c.,for 
lighting  the  room  in  which  said  Parsons  was  working,  the 
dangerous  nature  of  which  improper  materials  was  well 
known  to  the  defendant  and  not  to  the  said  Parsons ;  and  in 
consequence  of  such  negligeiux  smd  Parsons  was  injured, 
and  died. 

Held,  that  both  counts  were  double  and  embarrassing ; 
and  that  they  should  be  amended  by  striking  out  of  both  the 
averments  of  negligence,  and  by  striking  out  of  the  second 
the  averment  of  defendant's  knowledge  of  the  dangerous 
nature  of  the  materials. 

Motion  to  set  aside  summons  and  plaint  as  em- 
barrasaing. 

Tbe  plaintiff,  in  the  first  count,  complained — "  That 
one  Kobert  Parsons,  now  deceased,  was  employed  by 
the  defendant  in  the  way  of  his  trade  as  a  window-blind 
maker,  on  the  terms  that   the  defendant  should  take 


due  and  ordinary  care  not  to  expose  the  said  Robert 
Parsons  to  extraordinary  danger  and  risk ;  and  throiigli 
tbe  negligence  of  the  defendaat,  in  not  having  a  proper 
apparatus  for  secnrely  lighting  the  room  of  the  defen- 
dant, in  which  the  said  Robert  Parsons  was  engaged  in 
the  course  of  his  said  employment,  an  inflammatory 
liquid,  near  which  the  said  Robert  Parsons  was  engaged 
as  aforesaid,  became  ignited,  and  the  said  Robert 
Parsons  was  thereby  burned,  so  that,  by  the  bums  and 
injuries  thereby  occasioned  to  him,  the  said  Robert 
Parsons  afterwards,  within  twelve  calendar  months, 
died." 

Second  count — "That  the  said  Robert  Parsons 
became  servant  to  the  defendant  in  his  business  afore- 
said, on  the  terms  that  the  defendant  should  provide 
and  supply  proper  materials  and  apparatus  for  lighting 
the  room  in  which  the  said  Robert  Parsons  should  be 
engaged  in  his  said  business,  so  as  to  make  the  said 
Robert  Parsons  reasonably  safe  while  working  for  tbe 
defendant ;  yet  the  defendant  negligently  provided,  and 
supplied  improper  materials  and  apparatus  for  lighting 
the  room  of  the  defendant,  in  wiuch  the  said  Robert 
Parsons  was  working  for  the  defendant,  in  his  employ- 
ment as  aforesaid,  the  dangerous  nature  of  which 
improper  materials  and  apparatus  was  well  known  to 
the  defendant,  and  not  to  the  said  Robert  Parsons;  and 
in  consequence  of  such  negligence  of  the  defendant  an 
inilanunatory  liquid  became  ignited,  and  caused  the 
death  of  the  saia  Robert  Parsons  within  twelve  calen- 
dar months  as  aforesaid. 

David  Sherlock,  in  support  of  the  motion First,  as 

regards  the  second  count — It  does  not  appear  whether 
this  count  is  fhimed  in  contract  or  in  tort,  for  it 
commences  by  stating  that  the  defendant  employed 
Parsons  on  certain  "  terms,"  which  would  imply  a  con- 
tract, but  it  then  proceeds  to  charge  that  the  defendant 
''negligently  provided  improper  materials,"  which  indi- 
cates a  tort.  If  the  count  is  meant  to  be  in  contract  then 
the  breach  should  correspond  with  the  duty,  which  is 
not  the  case  here ;  and  al»o,  the  statements  of  the  defen- 
dant's knowledge  of  the  natuieof  the  dangeroos  materials 
and  his  negligence  are  immaterial  averments,  and  should 
be  struck  ont;  C.  L.  P.  Act,  1653,  ss.  68,  70.  If  the 
count  is  in  tort,  then  the  averment  of  the  contract  and 
its  argumentative  breach  are  untraversable,  and  should 
be  struck  out.  The  count,  therefore,  contains  the 
elements  of  both  contract  and  tort,  but  the  essential 
requirements  of  neither.  In  its  present  form  the  count 
cannot  safely  be  pleaded  to,  for  a  defence  traversing  the 
contract  and  also  the  negligence  is  double,  and  wiA  be 
set  aside,  Shepperd  v.  7'he  Great  Southern  cund  Western 
Railway  Co.,  5  la.  L.  T.  R.  52 ;  and  if  either  the  con- 
tract or  negligence  is  left  untraversed,  the  fact  not 
traversed  is  admitted;  C.  L.  P.  Act,  18d3,  s.  6&  The 
count  contains  two  separate  causes  of  action,  and  should, 
therefore,  be  set  aside :  Redmond  v.  Clarke,  4  la.  L.  T. 
475.    The  first  count  is  bad  for  like  reasons. 

John  Shurt,  for  the  plaintiff. — The  plaint  is  in  con- 
formity with  precedent  and  reason.  It  is  framed  on  the 
precedent  in  Bullen  &  Leake,  PI.,  pp.  278,  279,  where,  in 
actions  against  carriers  for  breach  of  contract,  their 
negligence  in  not  fulfilling  their  duty  is  expressly 
avenid. 

[Whiteside,  C.J. — Is  there  any  precedent  for  a 
plaint  similar  to  this  one,  in  actions  framed  under  Lord 
Campbell's  Act  ?] 

Sherloq^. — I  have  not  seen  any.  The  precedents  in 
Bullen  and  Leake  referred  to  are  considered  bad  by 
eminent  English  pleaders.  But,  even  if  they  were  good, 
they  would  not  apply,  for  they  are  English  precedents. 
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EbOGH   v.    AU.BTNB. 


[Ex. 


and  in  England  "  not  guilty  "  miglit  be  pleaded,  and  it 
would  cover  eveiy  averment,  but  in  Ireland  every 
material  averment  not  expressly  pleaded  to  is  taken  to 
be  admitted. 

Short. — Clearly,  an  averment  of  negligence  is  neces- 
sary in  this  cause  of  action.     The  plaint  is  not  double. 

WHlTsaica,  C.Ji — We  are  of  opinion  that  both  counts  of 
the  suinmona  and  plaint  are  double  and  embairassing  ;  and 
ve,  therefore,  order  that  they  shall  be  amended  by  striking 
out  the  averments  of  "  negligence"  in  the  first  and  second 
counts,  and  the  averments  ot  the  defendant's  knowledge  of 
the  dangerous  nature  of  the  materiala  in  the  second  count. 
The  costs  to  be  the  defendant's  costs  in  the  cause. 


Attorney  for  plaintiff,  H.  Wilson. 
Attorney  for  defendant,  V.  Daly. 


Order  accordingly. 


COURT  OF  EXCHEQUER. 

Reported  by  Gbokgb  A.  P.  Kbllx,  Esq.,  Barrister-at- 
law. 

(Before  Fallbs,  C.B.,  FiTzaEHALD,  Deast,  and 
DoirsB,  BB.) 

EeOOH   v.   AlXETKB. 

May  2,  l»7i.— Practice— C.  L.  P.  A.,  1870,  see.  6— 
Striking  out  counts  in  detinue,  as  sham  and  in  fraud  of  the 
Act — Remitting  to  Civil  BUI  Court. 

When  it  manifestly  appears  that  a  count  in  detinue, 
claiming  a  return  of  the  chattels,  is  a  mere  sham,  and  has 
been  inserted  in  a  summons  and  plaint  for  the  purpose  of 
ousting  the  jurisdiction  of  the  Court  to  remit  the  action  to 
the  Civil  Bill  Court,  there  being  no  bona  Ada  foundation 
for  the  alleged  claim,  the  Court  will  strike  otU  the  count, 
and  remit  the  action,  unless  it  appears  that  the  remaining 
causes  of  action  are  Jit  to  be  prosecuted  in  the  Superior 
Court. 

Ludlow  V.  Headley,  7  Ir.  L.  T.  R.  136,  discussed. 

Motion,  on  behalf  of  the  defendant,  that  the  third 
and  fifth  coonta  (in  detinue)  of  the  summons  and  plaint 
be  struck  out,  as  being  frivolous  and  sham ;  and  that 
thereupon,  unless  the  plaintiff  give  security  for  costs, 
the  action  be  referred  to  the  Chairman  of  Quarter 
Sessions  for  the  division  of  Kilmainham,  and  county  of 
Dublin. 

The  summons  and  plaint  contained  rix  counts.  The 
first  and  second  counts  were  for  assault  and  false  im- 
prisonment, by  giving  the  plaintiff  into  the  custody  of  a 
policeman;  the  third  and  fourth  were  respectively  in 
detinue  and  trover,  for  a  trunk,  with  wearing  apparel, 
amongst  other  chattels  contained;  and  the  fifth  and 
sixth  were  in  detinue  and  trover,  for  certain  discharges 
and  certificates  of  character.  The  plaintiff  prayed 
judgment  for  a  return  of  the  property,  and  £55  as 
damages  for  its  detention ;  together  with  i:iOO  damages 
under  the  first  and  second  counts. 

The  motion  was  grounded  on  the  affidavits  of  the 
defendant,  his  wife,  the  policeinan,  and  the  defendant's 
gate-lodge  keeper.  The  defendant  stated  that  about 
the  end  of  July,  1873,  he  noticed  the  plaintiff  to  be 
under  the  influnnce  of  drink,  quarrelling  violently  with 
the  servants,  and  otherwise  misconducting  herself  in  an 
excited' manner,  so  much  so,  that  he  was  unable  to 
reason  with  her ;  that  on  the  next  morning  he  had  an 
interview  with  her,  and,  expressing  his  regret  at  seeing 
her  in  such  a  condition,  warned  her  that  if,  on  any  sub- 
sequent occasion,  she  similarly  misconducted  herself,  he 
would  discharge  her  without  further  notice;  that  on 
the  16th  of  August,  1873,  he  observed  that  plaintiff 


was,  on  her  arrival  from  town,  and  previously  to  his 
sitting  down  to  dinner,  under  the  influence  of  drink,  and 
mentioned  same  to  Mrs.  AUeyne.  During  dinner, 
hearing  a  violent  and  unusual  outcry  in  the  nursery,  he 
suggested  to  Mrs.  Alleyne  that  she  should  leave  the 
table,  and  ascertain  the  reason  for  such  outcry ;  shortly 
after,  hearing  a  scream  from  Mrs.  Alleyne,  he  ran  up  to 
the  nursery,  where  he  found  Mrs.  Alleyne  and  the 
plaintiff  struggling  as  to  who  should  have  possession  of 
the  baby,  which  was  then  about  twelve  months  old; 
that  he  told  the  plaintiff  to  leave  the  room,  and  told  her 
she  might  have  any  other  unoccupied  room  in  the  house 
for  the  night,  but  that  she  could  not  remain  in  the 
nursery  in  such  a  condition  as  she  then  was ;  that  she 
refused  to  leave,  and  said  the  room  was  her  own,  and 
he  then  placed  his  hand  on  her  shoulder  to  push  her 
from  the  room,  and  eventually  got  her  out;  that  she 
made  her  way  in  by  pushing  at  the  door,  and  that  he 
put  her  out  again  ;  that  this  was  repeated  three  times, 
and  the  last  time,  immediately  subsequent  to  her 
removal  from  the  room,  she  threw  herself,  or  fell  on  the 
ground,  but  did  not  receive  the  slightest  harm,  nor  did 
she  make  any  complaint  then  or  at  any  time  during  that 
evening ;  that  finding  he  could  not  keep  her  out  of  the 
nurser}',  and  believing  that  the  baby  would  receive 
injury  if  she  was  permitted  to  remain,  he  went  for  a 
policeman,  and  brought  him  to  the  house  to  have  the 
plaintiff  removed ;  that  the  policeman  entreated  her  to 
leave  the  room,  and  she  persistently  refused  to  go  into 
any  other  room  in  the  house,  asserting  that  the  nursery 
was  her  own,  and  that  no  one  had  a  right  to  interfere 
with  her  there ;  that  the  policeman  remained  for  up- 
wards of  two  hours  endeavouring  to  get  her  to  go 
quietly,  and  that  he  desired  him  not  to  put  her  out 
forcibly,  and  declined  to  give  her  in  charge,  knovring,  or 
suspecting,  that  she  was  merely  trying  to  eet  up  a  cause 
of  action ;  that  at  last,  when  she  found  the  policeman 
was  remaining,  and  would  not  go  away,  she  left  of  her 
own  accord ;  uiat  at  first  she  said  she  would  go  with  the 
poUceman,  but  as  he  said  he  did  not  want  her  at  all, 
she  then  left  the  house  of  her  own  accord ;  that  during 
the  altercation  the  plaintiff  asked  for  her  discharges, 
and  that  be  went  to  Mrs.  Alleyne,  and  got  them,  and 
handed  to  the  plaintiff  all  that  he  received ;  that  she 
examined  them,  and  did  not  then,  or  since,  until  the 
issue  of  the  summons  and  plaint,  complain  that  any 
were  wanting ;  that  be  has  not  any  discharge  of  the 
plaintiff,  nor  does  he  know  of  the  existence  of  any  dis- 
charges, save  those  which  were  handed  to  plaintiff  on 
the  evening  in  question ;  that  the  plaintiff,  when 
handed  the  discharges  she  had  asked  for,  required  him 
to  give  her  a  discharge  from  himself;  that  he  wrote  out 
a  discharge,  saying  that  she  came  in  one  day,  and  left  on 
another,  and  was  discharged,  all  wages  being  paid ;  that 
she  at  first  threw  this  on  the  ground,  refusing  to  take  it, 
but  afterwards  secured,  and  placed  it  with  her  other 
discharges  ;  that  her  wages  were  over-paid  at  the  time 
she  left ;  that,  at  an  early  hour  the  following  morn- 
ing and  the  next,  plaintiff"  came  to  the  house  and 
took  away  the  greater  portion  of  her  clothes,  if  not  the 
entire ;  that  he  then  directed  the  gate-keeper  to  take 
her  trunk  down  to  the  gate-lodge,  so  that  she  ooald  get 
it  without  coming  to  the  house,  and  that  being  the  most 
convenient  for  her,  and  the  place  at  which  servants' 
luggage  is  usually  left;  that  the  trunk  has  since  re- 
mained in  the  lodge,  with  any  clothes,  if  any,  that  may 
be  in  it;  that  no  clothes  whatever  have  been  kept. or 
detained  by  him ;  that  the  trunk  left  by  her  she  can, 
and  always  could  have  had,  as  she  knew,  by  applying 
at  the  gate-lodge;  that  on  the  25th  of  August,  1873, 
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the  plaintiff  issued  a  summons  against  him,  and  that  he 
thereupon  issued  a  cross-summons,  and  duly  attended  at 
the  Petty  Sessions,  but  the  plaintiff  did  not  appear,  and 
the  summonses  were  not  proceeded  with ;  that  from 
that  time  he  never  heard  of  or  from  the  plaintiff,  or 
from  any  one  on  her  behalf,  until  he  got  a  letter, 
dated  the  7th  of  April,  1874,  from  E.  H.  Hunter;  that 
this  action  was  utterly  frivolous  and  vexatious  ;  that  he 
believed  the  plaintiff  had  no  visible  or  any  other  means 
of  paying  costs  should  a  verdict  not  be  found  for  her ; 
that  he  ^lieved  the  action  was  purely  speculative,  and 
brought  in  the  hope  that  he  would  give  a  trifle  to  buy 
off  the  persecution  of  the  plaintiff  and  her  attorney  ; 
that  he  believed  the  plaintifF  and  her  attorney  were  well 
aware  that  there  was  no  foundation  whatever  for  the 
counts  in  detinue,  and  that  same  had  been  suggested 
and  put  into  the  summons  and  plaint  merely  to  meet 
the  decisions  of  the  Courts  of  Common  Law — that  ac- 
tions of  detinue  cannot  be  referred  to  Quarter  Sessions — 
with  the  view  of  preventing  the  case  from  being  referred ; 
and  that  he  had  a  good,  valid,  and  bond  fide  defence  to 
the  action  on  the  merits.  The  affidavit  of  Mrs.  AUeyne 
corroborated  that  of  the  defendant  as  to  the  alleged 
assault  and  imprisonment,  and  further  stated  that  about 
two  hours  after  the  fracas  defendant  came  to  her  for 
the  plaintiiTs  discharges,  and  she  gave  him  all  the  dis- 
charges which  she  had  received  from  the  plaintiff ;  that 
she  retained  no  discharge  belonging  to  the  plaintiff,  nor 
was  any  such  statement  put  forward  by  the  plaintiff 
until  the  issuing  of  the  summons  and  plaint ;  that  the 
plaintiff,  on  the  two  succeeding  days,  called  at  the 
defendant's  reridence  to  remove  her  clothes,  and  took 
away  every  thing  belonging  to  her  except  a  locked  trunk ; 
that  the  plaintiff  caused  her  trunk  and  the  clothes  to  be 
conveyed  from  the  nursery  to  another  apartment,  in 
which  the  plaintiff  subsequently  allowed  it  to  remain, 
removing  the  rest  of  her  clothes ;  and  that  subsequently, 
finding  that  she  had  not  taken  away  her  trunk,  they  had 
it  removed  to  the  gate  -lodge,  to  facilitate  her  in  taking 
it  away  as  well  as  to  prevent  her  returning  a  third  time 
to  the  house.  The  gate- lodge  keeper  deposed  that  two 
or  three  days  after  plaintiff  left,  the  trunk  in  question 
was  placed  in  her  charge,  with  directions  to  give  it  to 
the  plaintiff  when  called  for ;  that  on  same  day  she  saw 
the  plaintiff  passing  and  requested  her  to  remove  it ; 
that  plaintiff  replied,  "  I  won't  take  it,  let  it  stay  there;  " 
and  that  from  that  time  it  was  never  called  for.  The 
policeman  deposed  that  he  was  called  in  to  restrain  the 
violent  conduct  of  the  plaintiff,  but  that  the  defendant 
refused  to  allow  him  to  take  plaintiff  in  charge,  and  that 
she  lef^  the  premises  of  her  own  accord ;  that  the 
defendant  gave  the  plaintiff  liberty  to  remove  her  trunk, 
and  asked  her  to  do  so ;  that  plaintiff  requested  the 
deponent  to  examine  it,  which  he  declined ;  and  that  he 
heard  plaintiff  ask  for  her  dischai^es,  which  defendant 
handed  to  her. 

In  reply,  the  plaintiff  deposed,  in  general  terms,  that 
the  greater  part  of  the  defendant's  statements  were  un- 
true, more  especially  all  he  had  stated  concerning  the 
assault  and  the  interference  of  the  policeman  ;  that  it 
was  utterly  untrue  that  she  did  not  demand  the  goods 
and  chattels,  but  that  she  did  demand  same,  which  were 
refused,  and  the  defendant  still  kept  the  trunk,  with  its 
contents,  which  were  of  considerable  value  to  plaintiff^ 
although  before  action  she  frequently  applied  for  and 
was  refused  same.  She  positively  denied  that  she  had 
been  intoxicated.  The  affidavit,  further,  contained 
statements  putting  forward  several  irrelevant  charges 
against  the  defendant. 

Walker,  Q.  C.  [Monroe  with  him),  in  support  of  the 


motion The  present   case  is  clearly  distinguishable 

from  that  of  Ludlow  v.  Headley,  7  Ir.  L.  T.  R.  136. 
That  case  was  solely  in  trover  and  detinue,  and  there 
was  a  bona  fide  contest  as  to  the  discharges.  Here  the 
defendant  swears  that  the  claim  for  specific  return  of 
the  goods  has  no  foundation,  and  is  put  in  to  avoid  the 
decisions  as  to  remitting  counts  in  detinue.  The  sum- 
mons to  Petty  Sessions  does  not  refer  to  the  detention 
now  complained  of;  and  the  attorney's  letter,  the  sole 
notice  of  action  received,  does  not  state  what  was 
detained  or  converted.  In  Connor  v.  Saurm,  Ir.  R 
8  0.  L.  146,  Fitzgerald,  J.,  says: — "  It  remung  for  us 
to  consider  bow  we  should  deu  with  a  case,  in  which  a 
second  count  is  inserted  manifestly  with  the  intention  of 
defeating  the  operation  of  the  Act.  I  think  we  have 
ample  power  to  deal  with  such  a  case.  We  have  full 
authority  under  the  Common  Law  Procedure  Act  to 
direct  a  plaintiff  to  amend  his  writ,  by  striking  out  the 
count  inserted  for  this  purpose."  And,  in  the  same 
case,  Barry,  J.,  says : — "  If  this  was  an  application  to 
set  aside  this  count  in  contract,  on  the  ground  that  it 
had  been  put  in  merely  in  order  to  oust  the  power  of 
the  Court  to  remit,  I  should  be  willing  to  hear  and 
consider  it.  I  should  have  no  hesitation,  if  such  a  case 
were  satisfactorily  proved,  to  order  the  objectionable 
count  to  be  struck  out  of  the  plaint,  in  order  that  the 
action  might  be  remitted."  The  real  cause  of  complaint 
here  is  the  assault;  the  counts  in  detinue  are  clearly  put 
in  to  oust  the  jurisdiction  of  the  Court,  and  in  fraud  of 
the  Act  of  Parliament.  The  Court  has  power  to  regu- 
late and  control  its  own  procedure,  so  as  to  prevent  its 
being  made  the  instrument  of  fraud.  The  policy  of  the 
Act  of  1870  was  that  the  Court  should  have  and  exer- 
cise a  discretion.  The  damages  for  the  assault  cannot 
be  greater  than  £40.  In  reference  to  the  irrelevant 
charges  made  in  the  plaintiff's  affidavit,  they  cited 
O'Driscoll  V.  Bladcwell,  8  Ir.  K  T.  (Notanda)  54. 

Heron,  Q.C.  (^Cootes  with  him),  contra. — In  the  Court 
of  Common  Pleas  an  action  for  detinue  was  remitted  in 
the  case  of  Bi/me  v.  Ffrench,  6  Ir.  L.  T.  R.  10,  although 
a  return  of  the  goods  was  claimed  ;  but  that  case  has 
not  been  followed  in  this  Court  or  in  the  Queen's 
Bench.  In  WiOth  v.  Sugrue,  6  Ir.  L.  T.  R.  11,  this 
Court  refused  to  remit  an  action  in  detinue  which 
claimed  the  return  of  a  lease,  although  it  was  shown  it 
had  been  deposited  as  a  security,  and  the  count  was  a 
sham  on  the  face  of  it.  In  the  Queen's  Bench,  in  the 
case  of  White  v.  Josephs,  7  Ir.  L.  T.  R.,  61,  a  count  in 
detinue  for  a  few  old  bottles  was  remitted ;  but  that 
case  does  not  appear  to  have  been  approved  of  in  Lud/ow 
v.  Headley,  per  Dowse,  B.  The  plaintiff  swears  that 
she  has  a  claim  ;  she  says  that  the  greater  part  of  the 
defendant's  affidavit  is  untrue,  and  uat  her  demand  of 
the  chattels  was  refused. 

[FiTzaBRALD,  B She  was  told,  in  May,  1873,  that 

the  trunk  was  in  the  gate-lodge ;  she  does  not  contradict 
that ;  she  said  nothing  about  the  detinue  until  action 

brought.    Dowse,  B This  must  cease  to  be  an  action 

for  detinue  before  we  can  remit  it.J 

There  is  no  motion  before  the  Court  to  refer  the 
action  generally.  The  first  branch  of  the  motion  is 
that  the  two  counts  in  detinue  be  struck  out  That 
part  of  the  motion,  except  as  regards  the  effect  of  the 
54th  section  of  the  C.  L.  P.  A.,  1870,  1853,  is  to  the 
common  law  jurisdiction  of  the  Court.  There  is 
express  authority  that  the  Court  cannot  strike  out 
these  counts ;  and  there  was  no  decision  to  the  contrary 
in  Connor  v.  Saurin.  In  Harle  v.  Panter,  7  Ir.  L.  T.  R. 
137,  Dowse,  B.,  refused  to  strike  out  a  count  in  detinue, 
although  there  was  no  daun  for  return  of  the  goods. 
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The  cround  upon  which  the  third  count  is  sought  to  be 
Btru(£  out  is  that  the  trunk  was  left  at  the  gate  for 
her.  There  is  a  controversy  as  to  the  truth  of  that, 
for  she  says  she  demanded  it  and  was  refused. 

[DowsB,  B There  is  no  controversy  as  to  the  trunk 

being  left  at  the  gate.  Fitzg£bai.i>,  B ^The  lodge- 
keeper  says  he  offered  it  to  her.     She  is  silent  as  to  that.] 

The  jurisdiction  to  decide  belongs  to  a  jury,  and  not 
to  this  Court,  where  there  is  a  conflict  oi  evidence. 
Even  assuming  that  there  was  no  affidavit  in  reply,  the 
Court  could  not  strike  out  these  counts.  In  O'DomieU, 
V.  Reilly  1 1  Ir.  C.  L.  B.  329,  it  was  ruled  that  where  a 
defence  is  warranted  by  the  Common  Law  Procedure 
Act,  the  Court  will  not  try  its  truth  or  fasehood  upon 
affidavit.  That  decision  was  confirmed  in  the  Queen's 
Bench,  Marquis  of  Drogheda  v.  ffHanUm,  Ir.  R.  1  0.  L. 
319 ;  O'Erkn  v.  Taylor,  2  Ir.  Jur.  N.  S.  53.  On  the 
decisions,  the  Court  cannot  strike  out  even  sham  detinue 
counts. 

[Fitzgerald,  B — What  we  are  asked  to  do  is  ^  very 
strong  measure,  and  we  can  only  do  it  on  the  ground 
that  these  counts  are  a  fraud  on  the  Act.] 

Irrespective  of  the  question  of  detinue,  in  this  case 
the  plaintiff  ought  to  get  more  than  ^40  damages.  The 
allegations  now  made  m  the  defendant's  affidavit  aggra- 
vate the  injury  to  the  plaintiff;  and  it  is  plain  that  the 
only  defence  open  is  a  justification,  which,  if  found 
against  the  defendant,  will  increase  the  damages. 

Monroe  in  reply. 

Pallbb,  C.B. — The  Court  has  no  doubt  that  this  motion 
should  be  granted.  The  application  to  remit  is  made  under 
the  6th  section  of  the  Common  Law  Procedure  Amend- 
ment Act,  1870 ;  but  the  objection  to  remitting,  on  the  furm 
of  the  summons  and  plaiut  as  it  stands,  is  that  it  contains 
two  counts  in  detinue.  In  order  to  get  rid  of  that  ob- 
jection the  defendnnt,  by  his  notice  of  motion,  also  asks  the 
Court  (as  incidental  to  remitting)  to  atrike  out  those  two 
counts.  We  must,  first,  arrive  at  the  conclusion  that  the 
Court  should  remit  the  action,  leaving  the  counts  in  detinue 
for  the  present  out  of  consideration.  If  we  would  have 
remitted  the  action,  bad  those  counts  not  been  introduced, 
then  we  must  consider  if  we  ought  not  to  remit  in  con- 
sequence of  those  counts  being  included.  The  legislature 
has  invested  the  Court  with  the  function  as  it  were  of  a  jury, 
for  the  purpose  of  considering  the  nature  of  the  cause  of 
action,  and  deciding  whether  the  action  be  fit  to  be  pro- 
secuted in  the  superior  courts.  That  we  cannot  determine 
by  merely  reading  the  summons  and  plaint,  and  in  ad- 
ministering this  peculiar  jurisdiction  we  must,  acting  as  a 
jury,  form  an  opinion  as  to  the  nature  of  the  oause  of 
action  from  what  is  shown  to  us  on  tlie  affidavits.  The 
causes  of  action  here  are  stated  in  the  affidavit  of  the  defen- 
dant with  great  distinctness.  He  deposes,  that  bearing  a 
violent  and  unusual  outcry  he  ran  up  stairs,  where  he  found 
Mrs.  Alleyne  and  the  plaintiff  struggling,  as  to  who  should 
have  posseasion  of  the  baby,  which  was  then  about  twelve 
months  old.  He  told  the  phiintiff  to  leave  the  room,  she 
refused,  and  he  placed  bis  band  on  her  shoulder,  and 
eventually  got  her  out.  8be  pushed  in  the  door  but  was 
again  put  out,  and  the  third  time  she  fell  on  tlie  floor,  but 
did  not  then  or  afterwards  complain  of  being  hurt.  The 
defendant  then  w«nt  for  a  policeman  who  entreated  her  to 
leave,  and  remained  for  two  hours  endeavouring  to  persuade 
her  to  go.  The  defendant  declined  to  give  her  in  chai^, 
and  she  ultimately  left  of  her  own  aoconL  We,  have,  sJso 
the  policeman's  a^davit,  and  Mis.  Alleyne's,  substantially 
corroborating  her  husband.  As  against  these  allegations  we 
have  pmctioally  nothing,  merely  the  bare  statement,  as  to 
what  IS  deposed  to  by  the  defendant  and  Mrs.  AIle3me, 
"  that  as  to  the  greater  portion  of  the  said  affidavits  same 
are  untrue,  especially  the  first  eight  paragraphs  of  the 
defendant's  affidavit."  Dealing  with  the  entire  affidavito, 
we  have  come  to  the  conclusion  that,  if  the  alleged  assault 
and  filse  imprisonment  were  the  sole  ground  of  action,  we 


ought  to  feel  reasonably  satisfied  that  the  plaintiff  ought 
not  reasonably  to  recover  more  than  £40  damages — that 
being  now  the  admitted  test  in  such  cases.  But  then,  we 
have  to  consider  the  causes  of  action  in  trover  and  detinue. 
And  first,  as  regards  the  trunk  ; — It  is  stated  by  the  gate 
keeper,  and  not  contradicted  by  the  plaintiff  in  terms  or 
even  inferentially,  that  in  August,  1873,  he  saw  her  passing 
the  gate,  that  he  told  her  to  take  away  her  trunk,  and  that 
she  replied,  "  1  won't  take  it,'  let  it  stay  there."  There  is 
no  denial  of  that  specific  statement.  Then,  as  to  the  re- 
maining cause  of  action — the  conversion  of  tlie  discharges — 
Mr.  Allryne  positively  states  that  they  were  returned  to 
her.  The  policeman  says  that  some  discharges  were  given 
to  her,  and  Mrs.  Alleyne  corroborates  them ;  and  to  this 
the  plaintiff  says  nothing,  absolutely  nothing.  Therefore, 
we  have  reasonable  cause  to  believe  that  the  plaintiff  would 
not  get  more  than  £40. 

Assuming,  now,  that  the  Cotnt  would  have  remitted  the 
action  if  there  were  no  counts  in  detinue  claiming  a  return 
of  the  gouds,  we  come  to  what  is  by  far  the  more  serious 
question,  and  one  requiring  a  great  ilenl  of  consideration^ 
ought  the  Court  to  strike  out  the  8rd  and  6th  countu,  if 
security  be  not  given,  in  order  to  enable  the  action  to  be  re- 
mitted ?  I  am  not  prepared  to  hold  that  we  ought  in  any 
case  to  exercise  such  jurisdiction,  unless  it  appears  clearly 
and  conclusively  on  the  facts  of  the  case,  admitted  or  proved 
to  the  satisfaction  of  the  Court,  that  the  causes  of  action  are 
not  merely  frivolous  in  the  ordinary  sense  but  sham,  and 
having  no  foundation,  and  inserted  not  bona  fide  but  for  the 
purpose  of  ousting  the  jurisdiction  of  the  Court.  If  so,  the 
Court  has  jurisdiction  to  prevent  its  process  from  being 
abused  by  resorting  to  a  form  of  action  for  the  purpose  of 
iojostica,  and  in  order  to  defeat  the  operation  of  a  beneficial 
statute.  We  have  to  consider  whether  the  plsintitf  is  bona 
fide  insisting  on  a  bona  fide  claim  of  right,  or  whether  these 
counts  are  inserted  colourably  in  order  to  effectuate  a  fraud 
on  the  Act  of  Parliament.  In  the  defendant's  affidavit  we 
find  the  statement — "Deponent  believes  the  pluntiff  and 
her  attorney  are  aware  that  there  is  no  foundation  for  the 
counts  in  detinue,  and  that  the  same  have  been  put  in  solely 
with  the  view  of  preventing  the  plaint  from  being  referred. ' 
That  is  a  direct  charge  of  misconduct  against  an  attorney, 
of  wilfully  resorting  to  the  process  of  the  Court  for  a  pur- 
pose to  which  it  ought  not  to  have  been  applied ;  and  as 
such  ought  to  have  been  answered  by  him.  No  one  can 
know  whether  those  counts  were  inserted  with  the  intention 
charged  except  the  attorney,  who,  though  thus  challenged, 
does  not  venture  to  say  that  they  were  not  deliberately 
inserted  for  the  purpose  of  defeating  the  Act  of  Parliament. 
If  there  were  nothing  but  Ilia  silence  I  would,  probably,  come 
to  the  conclusion  that  he  knows  it  to  be  so.  But  looking  to 
the  entire  facts,  we  have  evidence  that  the  trunk  was 
offered  to  the  plaintiff  in  1873,  and  the  uncontradicted  foct 
that  all  the  discharges  were  given  to  her.  There  is  an 
omission  of  any  charge  of  detinue  In  the  summons  before 
Petty  Sessions,  and  the  attorney's  letter  seeks  not  a  return 
of  the  goods  but  compensation.  The  case  of  Lndlovi  v. 
HeacUey  does  not  apply.  There  the  facta  were  admitted, 
here  they  are  either  invented  or  suppoeed.  The  judt>ment 
of  the  Court  is,  that  in  the  event  of  the  plaintiff  giving 
security  for  costs  the  counts  in  detinue  are  to  remain ;  in 
the  other  alternative  they  are  to  be  struck  out,  and  the  case 
remitted  to  Quarter  Sessions. 

DowBB,  B. — I  have  only  a  few  remarks  to  make,  as  my 
judgment  in  ImMow  v.  Headley  has  been  referred  to.  If 
this  were  a  bond  fide  claim  I  should  merely  follow  that  case ; 
but  I  believe  that  the  present  claim  is  not  bond  fide.  What 
I  said  in  Lwilovi  v.  HeadJiey*  (7  Ir.  L.  T.  R.,  136)  was,:  "A 
plaintiff  has  as  mnch  right  to  the  return  of  the  identical 
articles  that  he  sues  for,  ^ough  they  be  of  but  small  intrinsio 
value,  if  he  makes  a  6ond  fide  demand  for  them,  as  he  would 
have  a  right  to  claim  the  return  of  the  title  deeds  of  his 
estate."  I  wish  to  state  that  I  entirely  agree  that  here  the 
facts  do  not  show  the  claim  in  detinue  to  have  been  bond 

•  See  Com.  7  Ir.  L.  T.  418.    [Eo.  LL.T.  Bep.1 
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Jide,  but  to  be  wholly  illusory,  imd  made  to  defeat,  and  in 
fraud  of  the  Act  of  Parliament.  The  Court  haa  an  indis- 
putable power  of  regulating  and  controUing  its  prncvss.  I 
do  not,  to  any  great  extent,  rest  my  views  on  the  fact  that 
the  attorney  does  not  deny  that  the  counts  in  detinue  were 
introduced  in  order  to  meet  the  decisions  on  this  question. 
It  is  obviously  bo  on  the  facts,  and  there  in  no  necessity  to 
rely  on  his  silence  alone.  I  think  it  is  rather  to  the  credit 
of  the  plaintiff's  attorney  that  he  has  abstained  from  deny- 
ing the  impeachment,  for  if  he  denied  it  1  would  not  have 
believed  him. 

FlTZOEBAU)  and  Deast,  BB.,  ooncurred. 

Motion  granted. 

Attorney  for  the  plaintiff,  E.  H.  Hunter. 
Attorney  for  the  defendrnt,  H.  C.  Neilson. 


Johnston  v.  Grates. 

April  23,  24,   1874 Garnishee  order— C.  L.  P.  Act, 

1856,  ».  63— Judgment  entered /or  amount  of  vercUii— 
Costa  untaxed. 

A  judgment  entered  for  the  amount  of  a  verdict  cannot 
he  attached  if  the  costs  in  the  cause  have  not  been  taxed 
and  added  to  the  roll. 

Motion  for  a  garnishee  order.  The  pLuntiff  obtained 
a  judgment  against  the  defendant  u  the  Court  of 
Exchequer  for  £23  4s.  2d.,  and  £7  4s.  I  Id.  costs,  on 
the  22nd  April,  1874.  The  defendant,  in  an  action  in 
respect  of  an  nnllquidated  claim,  obtained  a  verdict 
against  the  Midland  Railway  Company  for  the  sum  of 
£78  17s.  6d.  and  6d.  costs,  on  which  a  judgment  was 
entered  in  the  Court  of  Queen's  Bench  on  the  27th 
March,  1874,  for  the  sum  of  £78  178.  6d.  and  6d.  costs, 
and  — ^—  (sic)  costs.  The  costs  of  the  trial  had  not 
jet  been  taxed  and  were,  therefore,  not  added  to  the 
judgment  roll 

Teeling,  on  behalf  of  the  plaintiff  in  Johnston  v.  Graves, 
moved  to  attach  so  much  of  the  judgment  entered 
on  the  '27th March,  1874,  in  Graves  v.  Midland  Railway 
Co.,  as  would  be  sufficient  to  discharge  Johnston's 
judgment ;  and  produced  an  attested  copy  of  the  judg- 
ment in  Graves  v.  Midland  Railaay  Co.,  signed  by 
Master  Lane,  certifying  that  judgment  had  been  entered 
on  the  27th  March,  1874,  for  £78  17s.  6d.  and  6d.  costs, 
and (sic')  costs. 

[FiTZGEKALD,  B The  judgment  of  the  27th  March, 

1874,  is  not  a  6nal  judgment.  The  costs  are  not  yet 
taxed.  Paixes,  C.B.  —  Should  not  a  remittitur  be 
entered  and  the  costs  abandoned  ?] 

It  has  been  ascertained  that  no  such  document  is  known 
in  the  Queen's  Bench  Office  as  a  remittitur  as  applicable 
to  a  case  like  the  present  The  officer,  when  execution 
is  issued  before  costs  are  taxed,  merely  writes  "no 
costs "  on  the  roll  in  order  to  prevent  the  issuing  of  a 
second  execution.  The  sum  to  be  attached  is  a  debt 
within  the  meaning  of  the  63rd  section  of  the  C.  L.  P. 
Act,  1 866.  It  has  been  definitely  ascertained,  beyond  any 
further  controversy,  that  £78  178.  6d.  is  now  due  to 
Graves,  and  he  might  immediately  issue  execution  for 
that  amount,  which  he  could  not  do  if  the  judgment 
was  not  final  for  that  amount.  In  M'Craith  v.  Qum, 
I.  R.  7,  Eq.  324,  the  Master  of  the  Rolls  held,  that  a 
judgment  entered  for  £5000  damages,   with   6d.  for 

expenses,  together  with '  {sic)  tor  costs,  in  a  case 

in  which  the  costs  were  not  added  to  the  roll,  could  be 
validly  registered  as  a  statutable  mortgage,  so  as  to 
transfer  all  the  judgment  debtor's  interest  in  lands  to 
the  judgment  creditor,  and  to  justify  the  Court  in 
appointing  a  recdver.  That  case  involved  the  decision 
that  the  judgment  obtained  by  M'Craith  was  final  as  to 


the  sum  of  £.5000  and  6d.  costs.  The  judgment  in 
Graves  v.  Midland  Railway  Co.  is  precisely  in  the  same 
condition  as  the  judgment  in  APCraith  v.  Quin,  and 
that  case  was  affirmed  by  the  Court  of  Chancery  Appeal, 
7Ir.  L.  T.  R.,  161. 

[Dowse,  B — The  decision  in  M^Craith  v.  Quin  is 
consistent  with  the  plaintiff  in  that  case  abandoning  his 
costs.  If  Graves  now  issued  execution  aguinst  the 
Midland  Railway  Co.  for  the  £78  178.  6d.,  he  would 
thereby  waive  his  costs,  bnt  yon  cannot  be  allowed  to 
do  that  for  him.  And  you  seek,  in  effect,  also  to 
discharge  the  attorney's  lien  for  costs.] 

It  is  admitted  that  Graves  would  waive  his  costs  if  he 
now  issued  execution  for  the  £78  1  7b.  6d.  It  was  so  de- 
cided in  Bennett  v.  Heron,  8  L  C.  L.  R.,  App.  19 ;  but  an 
execution  on  a  judgment  for  the  amount  of  a  verdict, 
in  order  to  deprive  a  plaintiff  of  his  costs,  must  be  an 
execution  issued  at  the  instance  of  a  plaintiff,  and  not, 
as  it  would  be  here,  at  the  instance  of^a  stranger;  but 
any  difficulty  of  that  kind  may  be  obviated  by  making 
the  order  at  present  only  one  to  attach,  and  postponing 
the  order  to  pay  until  evidence  is  produced  to  show 
that  the  costs  nave  been  added  to  the  roll  A  similar 
course  was  pursued  in  Sparks  v.  Young,  8  L  C.  L.  R., 
251,  in  which  it  was  held  that  the  mere  possibility  that 
when  the  day  of  payment  arrived  (in  that  case  two  years 
distant)  there  might  be  a  defence  against  the  recovery 
of  the  debt,  was  no  ground  for  resisting  an  attachment 
order,  and  the  Court  accordingly  discharged  the  condi- 
tional order  to  pay,  but  allowed  the  attachment  order 
to  stand.  RmseU  t.  Ferguson,  2  Ir.  L.  T.,  137,  is  to 
the  same  effect. 

He  also  cited  Shaw  v.  Shaw,  i  Ir.  L.  T.,  243 ;  Daniel 
V.  McCarthy,  7  I.  C.  L.  R.,  261. 

Pallks,  C.B. — The  abandonment  of  the  oo-its  by  the 
garnishee  is  an  act  necessary  before  judgment  can  be 
considered  final — you  cannot  do  that  for  him.  We  must 
refuse  the  application — the  amount  has  not  yet  become  a 
debt,  and  thi^refore  cannot  be  attached. 

DzABT,  B. — There  are  only  two  kinds  of  judgments- 
one  interlocutory,  and  the  other  final.  The  judgment 
obtuned  by  Graves  is  neither. 

FiTZQEBALD  and  LioWBR,  BB ,  ooncurred. 

Motion  refused. 
Attorney  for  the  pliuntiff,  D.  J.  Mac  Egan. 


CONSOLIDATED  CHAMBER. 

Reported  by  E.  N.  Blake,  Esq.,  Barrister-at-law. 

(Before  Dowse,  B.) 

Shaw  v.  Ddni.op. 

Feb.   17,    1874 Debtors  Act,   I87i—Judgmera  for 

debts  accrued  before  and  after  passing  of  Act — Amendment. 

Where  judgment  was  recovered  against  a  defendant  for 
two  gales  of  rent,  one  of  which  accrued  due  before  and  the 
other  after  the  passing  of  the  Debtors  Act  (/r.),  1872,  the 
Court  allowed  the  plaintiff  to  amend  the  judgment  by 
striking  out  the  cause  of  action  accruing  subsequently  to  the 
passing  of  the  Act. 

On  Dec.  16,  1873,  a  summons  and  plaint  was  issued 
(Q.  B.)  at  plaintiff's  suit,  against  £.  Dunlop  and  F. 
Dunlop,  executor  and  executrix  of  John  D.  Dunlop), 
deceased,  to  recover  £108  in  respect  of  rent  due  for  the 
lands  of  Ballyholey,  up  to  Nov.,  1873.  John  Dunlop 
held  the  lands  under  a  lease  of  twenty-one  years,  at  the 
yearly  rent  of  £54,  payable  half-yearly  on  May  1,  and 
Nov.  1,  covenanted  to  be  paid.  The  plaintiff  deposed 
that  said  John  Dunlop  died  Nov.  2,  1873,  leaving  the 
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defendants,  his  indow  and  son  surTiving,  who  im- 
mediately afterwards  took  possession  of  the  farm  and 
all  effects  thereon ;  that  the  plaint  was  issued  for  two 
years'  rent  under  the  lease  to  the  1st  of  Nov.,  1873,  and 
that  one  of  said  half-year's  gales,  amounting  to  £27, 
accrued  due  on  May  1,  1872,  before  the  death  of  John 
Dunlop,  and  before  the  passing  of  the  Debtors  Act 
(In),  1872,  but  that  the  rest  accrued  due  after  the 
passine  of  that  Act ;  that  the  defendants  in  Nov.,  1873, 
sold  !ul  the  stock  and  other  property,  which  realized 
£150;  that  on  Jan.  15,  the  plaintiff  recovered  judgment 
by  default  for  said  £108  debt,  and  £7  4s.  1  Id.  costs ; 
that  he  believed  that  the  defendants  were  about  leaving 
the  country,  and  that  as  they  had  abandoned  possession 
of  the  farm,  sold  everything,  and  had  no  other  avulabie 
property,  plaintiff  was  unable  to  realize  the  fruits  of 
said  judgment. 

Colqmoun  on  behalf  of  the  plaintiff.  We  apply  for 
leave  to  issue  a  ca.  sa.  for  the  amount  of  tne  debt 
which  accrued  before  the  passing  of  the  Debtors  Act, 
1872. 

[DowsB,  B For  that  purpose  you  should  have  served 

notice  of  motion.  Might  not  your  proper  remedy  be  by 
entering  a  noUi  protequi,  or  remiilitur  damna  ?] 

If  we  served  notice,  the  defendants  would  at  once 
abscond.  If  leave  be  given  to  issue  the  ca.  sa.,  we  shall 
agree  to  abandon  the  residue  of  our  claim.  Under  the 
cu-cumstances,  any  remedy  involving  delay  would  prove 
fruitless.     The  judgment  might  be  amended. 

Dowsi,  B. — I  shall  give  you  liberty  tn  amend  the  judg- 
ment, by  striking  out  all  that  relntex  to  the  causes  of  action 
aocraihg  sabsequent  to  August  6,  1872. 

*  (hrdtr  acmrdingly. 


COURT  OF  CHANCERY  APPEAL. 

Reported  by  Milbs  Y.  Kehob,  Esq.,  Barrister-at-law. 
In  r«  M.,  a  Disputed  Adjudication. 

May  5,   1874 Bankruptq/  Amendment  Act,    1872, 

t.  7H— Debtors  Act,  1872,  s.  4 — Petitioning  creditor — 
Debt  of  non-trader,  contracted  ajter  the  passing  o/'35  ^  36 
Vict.,  c.  68 — Rent  accruing  after,  on  lease  executed  before 
the  passing  of  the  Act — Construction  of  statutes. 

The  interpretation-clause  of  the  Debtors  Act  (/r.),  1872, 
is  not  to  be  construed  as  incorporated  tcith  the  Bankruptcy 
Amendment  Act  (/r.),  1872. 

Rent  accrumg  due  and  payable  after  the  passing  of  the 
Bankruptcy  (/r.)  Amendment  Act,  1872,  by  a  lessee  or 
assignee_  of  a  lease  executed  or  assigned  before  the  passing 
of  the  Act,  will  be  held  to  be  a  debt  contracted  by  the  lessee 
or  assignee  before  the  passing  of  the  Act,  and,  therefore, 
not  to  constitute  a  good  petitioning  creditor's  debt  loithm 
section  22. 

Order  of  Habbison,  J.  (ante  p.  34),  affirmed. 

Appeal  irom  an  order  pronounced  by  Harrison,  J., 
February  6,  1874,  that  the  cause  shown  by  D.  M.,  the 
alleged  bankrupt,  against  the  validity  of  the  adjudica- 
tion of  bankruptcy  be  alloweil,  and  that  the  said 
adjudication  be  accordingly  annulled,  with  costs. 

By  lease  dated  the  23rd  of  March,  1865,  Thomas 
Power  demised  to  Michael  Cronin,  his  heirs  and 
assigns,  part  of  the  ~  lands  ;of  Corbally,  in  the  county 
of  Cork,  to  hold  during  the  lives  and  life  of  the  said 
Michael  Cronin  and  Elizabeth  Cronin,  and  the  sur- 
vivor of  them,  at  the  yearly  rent  of  £99  178.  lO^d., 
payable  half  yearly,  on  the  29th  of  September  and  25th 
of  March.  By  the  said  lease  the  said  Michael  Cronin 
covenanted  fur  himself,  his  heirs,  executors,  adminis- 
trators, and  assigns,  for  the  payment  of  the  said  rent 


upon  the  days  aforesaid,  and  also  that  he  would  not 
assign  the  premises  without  the  consent  in  writing  of 
the  lessor.  By,  an  assignment  of  the  31st  of  May, 
1870,  the  said  Michael  Cronin  assigned  to  D.  M.,  the 
aUeged  bankrupt,  the  said  lands  and  premises  com- 
prised in  said  lease  of  the  23rd  of  March,  1865,  to  hold 
the  same  to  the  said  D.  M.,  his  heirs  and  assigns,  for  all 
the  residue  then  unexpired  of  the  said  term  granted  by 
the  said  lease,  subject  to  the  rent  thereby  reserved ;  and 
the  said  Thomas  rower  duly  signified  his  assent  to  the 
said  assignment.  D.  M.  entered  into  possession  of  the 
said  lands.  Thomas  Power  died  in  April,  1873,  and 
probate  of  his  will  was  granted  to  Stephen  Power 
Coppinger  and  Penelope  Power.  At  the  time  oi 
Thomas  Power's  death,  D.  M.  was  indebted  to  him  in 
the  sum  of  £99  17s.  10^.  for  two  gales  of  rent,  which 
fell  due  on  the  29th  of  September,  1872,  and  the  25th  of 
March,  1873,  respectively.  The  petitioners  sued  D.  M.,  as 
assignee  of  the  lease,  for  the  said  sum  of  £99  17s.  10|^ 
upon  foot  of  the  covenant  for  the  payment  of  rent 
contained  in  the  lease,  and  on  the  8th  July,  1873, 
judgment  was  marked  for  £107  2b.  9d.,  being  the 
amount  of  rent  due  and  the  costs  of  the  action.  The 
petitioners,  on  the  6th  August,  1873,  caused  a  debtor's 
summons  to  be  issued  against  D.  M.,  in  respect  of  said 
sum  of  £107  2s.  9d.  llie  said  D.  M.  having,  for  three 
weeks  succeeding  the  service  of  the  said  summons, 
neglected  to  pay  the  said  sum,  or  to  secure  or  com- 
pound for  same,  he  was,  on  the  30th  December,  1873, 
adjudicated  a  bankrupt  upon  that  act  of  bankruptcy. 
The  said  D.  M.  showed  cause  against  this  adjudication 
on  the  9th  January,  1874,  and  the  cause  shown  was 
allowed,  as  reported  ante,  8  Ir.  L.  T.  II.  34. 

Mr.  PurceU,  Q.C.  (Mr.  Nakh  with  him),  for  the  appel- 
lants.— This  case  turns  on  the  22nd  section  of  the 
Bankruptcy  Amendment  Act,  1872,  which  is  practically 
identic.'ii  with  the  90th  section  of  the  corresponding 
English  Act;  and  it  must  be  admitted  that,  unless 
there  is  something  in  the  Irish  Act  which  is  not 
in  the  English  Act,  this  case  is  concluded  by  ex  parte 
WilUoms,  Ml  re  Harding,  L.  R.  I,  H.  L.  9.  There  is, 
howevtT,  in  the  Irish  Act  what  there  is  not  in  the 
Englisli  Act,  a  definition  of  the  words  "  debt  contracted 
after  the  passing  of  the  Act." 

[Christian,  L. J.—  Does  it  occur  to  yon  that  there 
was  no  complete  debt  till  the  gale  day  arrived;  that 
there  might  be  a  contract,  but  not  the  contracting 
of  a  debt, 'before  the  passins  of  the  Act?  If  there 
was  a  privity  in  estate  only  and  not  in  contract, 
the  debt  would  have  been  one  accruing,  and  the 
liability  would  have  sprung  up  after  the  passing 
of  the  Act.  But  if  there  was  a  privily  of  contract, 
as  well  as  estate,  there  was  a  contract  entered  into 
before  the  passing  of  the  Act,  although  the  breach 
of  the  contract  occurred  after  the  passing  ot  the 
Act,  both  of  which  would  have  to  go  to  make  up  the 
liability.  In  the  former  case  the  whole  indebtedness 
would  have  arisen  after  the  passing  of  the  Act.  It 
might  be  contended,  that  although  Deasy's  Act  has 
superadded  to  privity  of  estate  pnvity  of  contract,  it 
has  not  necessarily  taken  away  the  effect  of  the  former 
privity  of  estate.  However,  Lord  Cmnworth's  decision 
would  seem  to  apply  to  all  cases  where  the  foundation  of 
the  liability  has  been  laid  before  the  passing  of  the  Act.] 

Lord  Kingsdown's  judgment  is  not  so  strong.  The 
debtor's  liability  was  not  by  reason  of  privity  of  tenure; 
he  was  sued  in  covenant.  The  definitions  in  the 
Debtors  Act,  1872,  section  4,  will  afford  an  explanation 
of  the  terms  in  the  Bankruptcy  Act,  1872;  and  if  the 
petitioner's  demand  is  within  the  terms  of  .any  on«  of 
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the  definition;  in  the  Debtors  Act,  of  "  debt  contracted 
after  the  passing  of  the  Act,"  it  is,  also,  within  section 
22  of  the  Bankruptcy  Act. 

[Sib  J.  Napibh,  L.C The  3rd  section  of  the  Bank- 
ruptcy Act  had  already  passed,  so  that  they  are  not 
strictly  contemporaneous.  How  can  we  import  into  the 
Bankruptcy  Act  a  definition  intended  for  the  Debtors 
Act?  Christian,  L.J. — Is  there,  or  is  there  not  in  the 
Debtors  Act  an  express  provision  that  the  definitions  in 
it  shall  apply  to  the  Bankruptcy  Act?] 

No ;  but  they  are  in  pari  motertd,  and  deal  with  the 
same  sul^ect-matter. 

*  [Sir  J.  Napier,  L.C The  definition  is  in  a  sub- 
sequent Act,  and  how  can  you  apply  that  to  an  Act 
passed  before  it  ?] 

It  can  only  be  said  inferentially  that  the  Bankruptcy 
Act  was  passed  first. 

[Christian,  L.J Is  not   the  argument  possible, 

that  when  in  the  one  Act  the  Le^slature  put  rather  an 
artificial  construction  on  certain  words,  and  left  out 
that  definition  in  the  other  Act,  it  may  be  assumed  that 
in  the  latter  case  the  definition  is  not  meant  to  apply.] 

When  we  find  that  both  Acts  received  the  Royal 
assent  on  the  same  day,  and  deal  with  different  parts  of 
the  same  subject-matter,  we  may  apply  the  definitions 
in  one  Act  to  the  other.  K  not,  it  would  result  in  this, 
that  while  the  one  Act  would  enable  a  man  to  get  him- 
self set  free  from  arrest,  the  other  would  not  be  sufBcient 
to  enable  him  to  be  adjudicated  a  bankrupt.  The  Legis- 
lature itself  has  given  priority  to  the  Debtors  Act,  for 
the  Debtors  Act  is  chap.  57  and  the  Bankruptcy  Act  is 
chap.  58.  The  English  Debtors  Act  contains  a  similar 
reference  to  the  contemporaneous  Act  authorising  the 
adjudication  of  non-traders  as  bankrupts — "  this  Act 
shall  not  come  into  operation  until  the  day  on  which 
the  Bankruptcy  Amendment  Act  comes  into  operation." 
In  re  Dempsey,  2 1  W.  R.  523,  it  was  held  that  the  two 
Acts  were  to  be  read  together. 

[Sir  J.  Napibr,  L.G The  interpretation  clause  of 

the  Debtors  Act  says  that  "in  tfus  Act"  the  terms 
mentioned  shall  have  the  meaning  assigned ;  the  Bank- 
ruptcy Act  had  already  passed ;  and  the  Debtors  Act 
refers  in  terms  to  the  definitions  in  the  Bankruptcy 
Act.] 

Assuming  that  the  interpretation  clause  in  the 
Debtors  Act  is  not  binding,  yet  the  Court  can  adopt ,it 
on  its  own  merits.  Although  it  cannot  be  contended 
that  the  contract  or  obligation  was  contracted  after  the 
passing  of  the  Act,  the  liability  was  contracted  subse- 
quent to  it ;  and,  at  all  events,  no  cause  of  action  or 
suit  iirose  till  after  the  passing  of  it,  as  there  was  none 
until  the  galu  of  rent  became  due  in  September,  1872. 

[Sib  J.  Napier,  L.C — There  may  be  a  difference  in 
your  favour  as  between  a  lessee  and  an  assignee.  Suppose 
a  lease  executed  before  the  passing  of  those  Acts,  and  a 
sum  covenanted  to  be  paid  in  respect  of  rent,  is  not 
that  a  case  of  debitum  in  prasenti,  Kolcendum  m  futuro  t 
There  the  liability  was  contracted  at  the  time  of  the 
execution  of  the  lease.  But  an  assignee  becomes  liable 
by  privity  of  tenure.  There  would  be  nothing  to 
prevent  him  assigning  over  before  the  rent  fell  due. 

Chkistian,   L.J As  I  understand,    there    was   no 

debitum,  either  payable  inprcenenti  or  infuturo.'\ 

If  the  debtor  had  been  arrested  he  would,  on  appli- 
cation to  a  Court  of  law,  have  been  discharged,  as 
having  been  arrested  for  a  debt  contracted  after  the 
passing  of  the  Act. 

[Lawson,  L.C — It  would  be  very  strong  to  import 
these  words,  "  cause  of  action  or  suit  arisen  after  the 
passing  of  this  Act,"  into  the  Bankruptcy  Act.    Suppose 


a  man  passed  a  bill  of  exchange  before  the  passing  of 
the  Acl^  which  fell  due  afler,  then,  the  cause  of  action 
not  accruing  till  after  the  passing  of  the  Act,  he  could 
be  made  a  bankrupt  under  this  Act.  That  is  quite 
contraiy  to  the  decision  in  ex  parte  William*,  in  re 
Harding.  Chrktian,  L.J. — That  is  a  different  case 
from  the  other.  The  case  of  a  bill  of  exchange  is 
clearly  a  case  of  debitttm  in  prcesenti,  solvendtim  infiuuro.'] 

In  the  Court  below,  in  re  Galls,  minors,  7  Ib.  L.  T. 
R.  29,  was  referred  to. 

[Christian,  L.J. — Is  not  the  definition  of  "debt 
contracted  before  the  passing  of  the  Act,"  which  follows 
immediately  in  the  same  section,  rather  against  you?] 

It  is  extremely  difficult  to  reconcile  the  language  of 
the  two  definitions.  They  should  be  read: — "Any 
sum  of  money  due  or  payable"  after  the  passing  of  the 
Act,  "  under  or  in  respect  of  any  contract,"  &c.,  and 
"  any  sum  of  money  due  or  payable"  before  the  passing 
of  the  Act^  "  under  or  in  respect  of  any  contract,"  &c., 
shall  have  the  meanings  assigned. 

[Christian,  L.J All  inconsistency  mar  be  avoided 

by  adopting  what  is  laid  down  by  liord  Cnuiworth  in 
ex  p.  Harding.'] 

The  consequence  will  be  that  a  Court  of  law  might 
hold  that,  where  a  judgment  is  recovered  subsequently  to 
the  Act,  although  the  liability  arose  out  of  a  cause  of 
action  accrued  before  the  passing  of  the  Act,  and  the 
debtor  is  thereupon  arrested,  he  would  be  entitled  to  be 
discharged  as  having  been  arrested  for  a  debt  con- 
tracted after  the  Act ;  while  if,  on  the  other  hand,  it 
is  sought  to  adjudicate  him  bankrupt,  it  will  be  held 
that  he  cannot  be  so  jidjudicated  under  s.  22;  and 
neither  can  he  now  be  proceeded  against  as  an  in- 
solvent. 

Mr.  Porter,  Q.C.  (Mr.  Perry  with  him),  contra.  To 
hold  that  the  debtor  may  be  adjudicated  bankrupt 
would  be,  as  pointed  out  by  Harrison,  J.,  8  Ir.  L.  T.  R. 
35,  to  subject  him  to  a  fresh  liability,  entailing  almost 
penal  consequences,  which  he  could  not  have  contem- 
plated when  he  became  assignee.  It  was  the  policy  of 
the  I.iegislature  to  prevent  that  result.  Irrespective  of 
whether  the  relation  of  landlord  and  tenant  exists,  in 
this  case,  by  privity  of  tenure  or  by  contract,  this  is 
a  case  in  any  view  much  a  fortiori,  as  compared  with 
Re  Harding.  In  that  case  there  was  an  indefinite  lia- 
bility, and  in  one  probable  event,  the  debtor,  instead  of 
having  to  pay  calls,  would  have  been  sharing  in  profits. 
But  in  the  case  of  a  leasee  or  assignee,  the  liability  is  on 
a  covenant  to  pay  a  fixed  definite  sum  at  a  fixed  definite 
period ;  and  the  policy  of  the  Act  would  be  much  more 
in  favour  of  exempting  him  than  a  member  of  a  trading 
partnership,  who  might  or  might  not  in  the  result  be 
liable  as  a  debtor. 

[Sib  J.  Napier,  L.C. — If,  during  the  currency  of  a 
gale,  he  had  assigned  over,  would  that  not  have  put  an 
end  to  his  liability  ?] 

Yes,  as  he  was  assignee. 

[Sir  J.  Napier,  L.C The  liability  is  composed  of 

two  elements — the  entering,  and  the  continuing  to  hold 
under  the  assignment.  The  policy  of  the  law  is  that 
where  a  person  subjects  himself  to  an  obligation,  of 
which  he  cannot  divest  himself,  and  which  might 
eventuate  in  his  being  made  a  bankrupt,  he  may, 
by  the  liability  so  incurred,  be  brought  within  the 
operation  of  the  bankruptcy  kw.  Now,  in  a  case  of 
lessor  and  lessee,  the  lessee  cannot  get  rid  of  his  cove- 
nant, and  is  liable  whether  he  assigned  over  or  not, 
and  that  seems  to  me  a  mere  case  of  debitum  in  proeienti, 
solcendum  in  futuro.  But  the  other  case,  of  an  assignee 
of  a  lessee,  presents  this  distinction,  that  the  assignee 
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can  at  any  time  get  rid  of  his  obligation,  if  be  so 
pleases.] 

No  doubt  that  is  true,  but,  as  a  matter  of  fact,  the 
assignee  has  not  assigned  in  this  instance,  and  has  con- 
tinued in  possession  under  the  terms  of  the  lease.  His 
liability  is  referable,  firstly,  to  the  assignment;  and, 
secondly,  to  his  remaining  in  under  it 

[Sitt  J.  Napibb,  L.C Part  of  his  liability  arises 

from  his  continuing  in  as  assignee  after  the  passing  of 
the  Act — without  that  it  was  not  complete.] 

Yet  that  arises  from  his  having  been  assignee  before 
the  passing  of  the  Act.  AU  is  referable  to  the  incep- 
tion of  the  contract. 

[Lawson,  L.  O The  shareholder  in  erporte  Williams 

might  have,  perhaps,  assigned  over  his  share  by  a  proper 

instrument.     Christian,  L.  J And  the  assignee  of 

the  lessee  may  have  been  deterred  from  so  assigning 
over  by  the  fact  that  he  would  not  be  liable  to  the  same 
penalties  under  the  old  state  of  the  law.] 

In  re  Harding  the  Company  was  registered  under  7  & 
8  Vict.,  0.  1 10,  and  a  shareholder  might  have  relieved 
himself  from  liability  by  transferring  his  shares.  We 
contend  that  the  definition  clause  in  the  Debtors  Act  is 
not  incorporated  into  the  Bankruptcy  Act;  and  that, 
even  if  it  be,  it  has  not  the  effect  of  modifying  the 
provisions  of  the  22nd  section.  Although  those  Acts 
received  the  Royal  assent  on  the  same  day,  one  must,  in 
the  nature  of  ihings,  have  received  the  assent  subsequent 
to  the  other.  Their  relative  position  on  the  statute  book 
is  a  mere  matter  of  accident  or  of  detail,  worked  out  by 
a  printer  or  official.  The  Debtors  Act  must  have  been 
ibe  later,  as  the  third  section  obviously  refers  to  the  other 
Act  as  at  any  rate  logically  prior.  It  would  be  a  strong 
measure,  in  the  absence  of  authority,  to  import  words  ot 
definition  from  a  subsequent  Act  into  a  previous  one — 
and  to  hold  that,  because  the  Acts  are  more  or  less 
connected,  they  are  necessarily  incorporated  together, 
although  there  might  have  been  some  argument  in 
fikrour  of  that,  if  there  were  no  definition  clauses  in  the 
Acts ;  but  where  each  Act  has  its  own  definition  clause, 
that  is  a  strong  argument  against  transferring  the  one  to 
the  other.  It  is  said  that  this  result  would  ensue,  that 
whilst  the  debtor  cannot  be  made  a  bankrupt  under  one 
Act,  he  may  be  liberated  from  the  previous  legal  con- 
sequences of  his  debt  under  the  other.  That  would 
hardly  follow ;  but,  the  duty  is  not  cast  upon  the  courts 
by  subtle  constructions  to  reconcile  clauses  which  were 
perhaps  hastily  drawn  at  first,  but  to  interpret  them  as 
they  stand.  If  the  glossary  in  the  Debtors  Act  be 
considered  as  incorporated,  a  construction  should  still 
prevail  which  would  best  accord  with  the  intention  and 
policy  of  the  Bankruptcy  Act.  When  ex  parte  Williams 
was  before  Lord  Westbury  (33  L.  J.  Ba.  26),  he  referred 
the  commencement  of  the  liability  to  the  time  when  the 
adjustment  of  the  debts  of  the  shareholders  took  nlace, 
and  the  amount  was  ascertained  to  which  the  bankrupt 
was  liable.  The  liability  as  a  debt  only  arose  when  the 
balance  was  adjusted. 

[CuBiSTiAN,  L.  J But  the  liability  was  in  conse- 
quence of  a  previous  arrangement  as  to  now  the  liability 
of  the  parties  should  be  regulated.  Suppose  a  tenancy 
from  year  to  year  was  agreed  on  by  parol  before  the 
passing  of  the  Act,  and  continued  after  the  passing  of 
the  Act,  and  a  gale  of  rent  accrued  due  after  the  Act, 
would  that  be  a  liability  before  the  passing  of  the  Act  ?] 
It  is  apprehended  that  it  would ;  but  that  is  a  different 
and  a  more  difficult  question.  The  relation  of  landlord 
and  tenant  would  have  been  carried  on  upon  the  same 
basis,  and  there  is  authority  to  show  that,  when  that  is  so, 
it  is  the  same  estate.    Since  23  &  24  Vic.,  c.  1&4,  s.  3, 


the  relationship  of  hindlord  and  tenant  is  one  of  contract, 
and  not  of  tenure.  The  words  "  cause  of  action"  should 
be  taken  to  mean  the  whole  cause  of  action,  as  it  has 
been  held  that  they  are  capable  of  that  meaning ;  and 
as  that  is  a  meaning  which,  if  given  to  thein,  will 
reconcile  all  the  parts  of  the  definition.  On  the  con- 
struction of  similar  words  in  the  34th  secuon  of  the 
Common  Law  Procedure  Act,  1853,  the  decisions  are 
in  conflict ;  Cherry  v.  Thompson,  L.  R.  7  Q.  B.  373 ; 
Jackson  v.  Spittal,  L.  R.  5  C.  P.  542 ;  Durham  v.  Spence, 
L.  R.  6  Ex.  46 ;  Matthews  v.  Alexander,  I.  R.  7  C.  L. 
575. 

[Lawson,  L.  C The  Court  of  Common  Pleas  here 

follows  Jackson  v.  Spittal.'] 

In  that  conflict  of  authority,  if  there  is  nothing 
repugnant  in  the  statute,  the  court  should,  as  the  words 
are  capable  of  meaning  the  toJiole  cause  of  action,  give 
to  them  that  meaning,  as  doing  so  would  carry  out  the 
policy  of  the  Act ;  ex  p.  Harding.  It  may  be  asked 
what  case  can  be  suggested  which  is  not  embraced  by 
the  earlier  words  of  the  clause  ?  "  Incurring  a  liability  " 
involves  something  voluntary ;  "  cause  of  action  "  may 
mean  something  outside  that  and  involuntary,  as  where 
penalties  are  imposed.  That  penalties  are  within  the 
meaning  of  the  word  "debt"  in  the  statute  appears 
from  section  5,  and  they  would  satisfy  the  apphcation 
of  the  words  "  cause  of  action."  The  word  debt  is 
employed  in  the  popular  sense  in  the  Bankruptcy  Act, 
1857,  as  in  section  257,  in  which  it  is  applied  to  con- 
tingent liabilities. 

Mr.  Naish,  in  reply. — If  two  Acts  are  passed  on  the 
same  day,  they  must  be  taken  as  the  simultaneous  act 
of  the  legislature  with  reference  to  the  matters  with 
which  they  deal.  And,  while  the  Debtors  Act  refers 
to  the  Bankruptcy  Act  as  one  already  passed,  the  Bank- 
ruptcy Act,  in  the  like  manner,  refers  to  the  Debtors 
Act  as  one  already  passed  ;  bs.  5,  56.  On  the  roll  of 
Parliament  the  Debtors  Act  is  first  numbered.  Thev 
deal  also  with  the  same  subject  matter,  for  they  both 
regulate  the  mode  and  the  means  by  which  the  creditor 
can  enforce  his  remedy  agunst  the  debtor.  If,  in  a  case 
like  the  present,  there  is  no  power  to  adjudicate  the 
debtor  bankrupt,  then,  after  five  years  he  would  also  be 
exempted  from  imprisonment,  by  the  Debtors  Act, 
without  a  corresponding  right  having  been  given  to  the 
creditor  to  make  the  debtor's  property  available  in 
bankruptcy.  We  cannot  contend  that  the  liability  arose 
under  a  contract  made  after  the  passing  of  the  Act,  but 
it  fairly  comes  within  the  meaning  of  the  words  "  cause 
of  action  arising  after  the  passing  of  the  Act." 

Sib  J.  Names,  Lord  Commissioner. — We  are  of  opinion 
that  the  judgment  of  Harrison,  3.,  is  right,  and  ought  to 
be  afBrmed.  The  question  turns  on  the  22nd  section  of  the 
Bankruptcy  Amendment  Act,  1872.  (His  Lordship  read 
same.)  Now,  this  is  an  Act  of  Parliament  which,  though 
in  one  sense  remeilisl,  interferes  with  the  common  law 
rights  of  persons  not  traders,  which  they  had  before  the 
passing  of  the  Act ;  and  no  proposition  can  be  clearer,  and 
better  founded  on  justice,  than  that  any  words  taking  away 
»  common  law  right  mu»t  be  clear  and  unambiguoua  There- 
fore, we  must  be  clear  that  the  debt  was  contracted  after  the 
passing  of  the  Act.  Now,  on  the  facts  of  the  case,  the 
assignment  of  the  lease  took  place  before  the  passing  of 
the  Act ;  and  if  it  had  been  simply  a  oa-'e  between  lessor 
and  lessee  the  ease  would  scarcely  bear  argument.  That 
would  be  a  case  of  defrttam  in  proetenti,  lolvendum  infuturo. 
At  first,  there  was  a  difficulty  in  my  mind  whether  there 
was  auy  difference  between  the  c»«e  of  an  assignee  and  of  a 
lessee.  But,  the  assignee  has  his  property  with  its  common 
law  rights,  and  to  compel  the  assignee  to  get  rid  of  his 
liability  by  getting  rid  of  hi*  property,  which  he  might  have 
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built  npon  or  otliBrwiBe  improved,  and  to  compel  him,  in 
fact,  to  auign  for  the  purpoae  of  escaping  the  effect  of  the 
new  legislation,  might  operate  with  great  injnstioe.  The 
plain  Benae  and  meaning  of  the  thing  ia  that  the  debtor 
■hoold  not  be  prejudiced  by  the  bankruptcy  laws,  and  that, 
qyumd  them,  he  ehould  be  left  with  hix  common  law  rights 
■a  they  stood  before  the  passing  of  the  Acts.  Ex  p.  WUliatm 
concludes  this  case,  unless  the  definitioD  clause  of  the  Debtors 
Act  can  be  brought  in.  The  decision  of  the  House  of  Lords 
can  only  be  set  aside  by  the  Houses  of  Parliament,  and  one 
cane  goes  the  length  of  saying  that  it  could  not  be  over- 
ruled by  the  House  of  Lords  itself.  The  Queen  v.  Millu 
may  be,  also,  referred  to  as  illustrating  the  binding  efficacy 
of  a  decision  of  the  House  of  Lords.  Mr.  PnrceU  admitted 
that,  if  there  was  not  some  distinction  between  the  cases, 
this  case  must  be  goremed  by  that  in  the  House  of  Lords. 
Well,  then,  Mr.  Purcell's  point  is  that  the  definition  in  the 
Debtors  Act  is  to  be  imported  into  the  Bankruptcy  Act, 
and  that  there  it  has  a  meaning  which  assists  his  case.  I 
am  clearly  of  opinion  that  we  cannot  import  the  definition 
clause.  The  interpretation  clause  of  the  Debtors  Act  says, 
that  "  in  thit  Act '  the  terms  dtflned  shall  have  the  meaning 
atlsigned,  and  thenrefrrs  to  the  Bankruptcy  Act  as  already 
passed,  and  imports  into  tfie  Debtors  Act  any  definitions  in 
the  Bankruptcy  Act;  but  the  interpretation  clause  of  the 
Bankruptcy  Act  does  nut  import  into  it  the  definitions  in 
the  Debtors  Act.  I  remember  a  case  (it  is  reported)  before 
Baron-  Fennefather  in  the  Commission  Court,  in  which, 
where  an  Act  of  Parliament  was  referred  to  in  another  Act, 
though,  somewhat  like  the  present  ones,  they  had  been 
passed  together,  ha  held  that  such  a  reference  in  the  one 
Act  to  the  other,  as  passed  before,  was  conclusive. .  There- 
fore, I  put  that  ai^ument  aside  altogether  as  to  the  definition 
clause.  But,  even  if  it  were  taken  as  imported,  I  do  not 
see  that  it  would  help  the  contention.  The  assignment  was 
the  basis  upon  which  the  debt  waa  contracted.  What 
followed  was,  in  part,  an  effect  arising  from  the  contract ; 
and  the  liability  was  completed.  Here  I  consider  that 
the  debt  was  contracted  within  tUe  meaning  of  this  Act 
of  Parliament,  before  the  passing  of  the  Act,  and  withhi 
the  principles  laid  down  in  re  Sailing.  In  constniing  an 
Act  of  Parliament  we  are  not  to  isolate  phrases,  but  to  keep 
in  mind  the  occasion,  purpose,  object,  and  policy  of  the 
Act,  making  the  phrases  subservient  to  the  purposes  of  the 
Act  Here  it  was  meant  that,  when  the  foundation  of  the 
liability  was  laid  before  the  passing  of  the  Act,  although 
there  was  Komething  further  afterwards  to  be  done  which  was 
not  of  the  essence  of  the  obligation,  that,  was  not  to  bring 
the  debtor  within  the  meaning  of  the  Act,  and  he  was  to 
remain  with  his  full'  common  law  rights,  he  having  been  a 
non-trader.  The  judgment  of  tlie  Court  below  will,  there- 
fore, stand  affirmed. 

Lavbon,  Lord  Commissioner. — I  rest  my  judgment,  in 
concurringr,  on  the  decision  in  the  case  in  ike  House  of 
Lords.  The  principle  of  that  caKe  completely  governs  this ; 
and,  I  think,  no  Court  ought  to  be  disposed  to  make  fine 
distinctions  in  order  to  evade  the  authority  of  a  decision  of 
the  House  of  Lords,  or  decline  to  apply  it  as  an  authority. 
For  my  part,  I  always  feel  comfortable  when  I  find  a  decision 
of  the  House  of  Lords  upon  which  to  lean  ;  and  I  hope  we 
shall  never  be  deprived  of  that  support.  This  is  a  liability 
arising  on  an  instrument  made  before  the  passing  of  the 
Act,  and  falls  within  the  decision  in  ex  parte  Williame.  As 
to  importing  the  interpretation  clause  of  the  Debtors  Act 
into  the  Bankruptcy  Act,  I  think  there  is  great  force 
in  Mr.  Naish's  argument,  that  as  both  referred  tu  the 
same  subject  matter,  and  were  in  pari  materid,  and  received 
the  royal  assent  on  the  same  day,  they  should  be  considered 
as  passed  at  the  same  moment.  But,  even  if  that  clause  were 
to  be  introduced  into  the  Bankruptcy  Act,  it  would  not  alter 
my  riew  of  the  case,  for  it  should  be  so  read  as  not  to 
contradict  it.  It  would  not  be  a  caiue  of  action  arising 
after  the  passing  of  the  Act,  within  the  meaning  of  the  Act, 
if  part  of  that  cause  of  action  was  founded  on  an  instrument 
executed  before  the  passing  of  the  Act. 

Cbbistiam,  L.  J,-  The  first  question  is^  whether  there  ia 


any  substantial  difference  between  this  statute  and  the 
English  one,  expounded  in  ex  parte  WiUiamt,  re  Harding  ; 
and  it  is  admitted  there  is  not  any  unless  the  definitions 
in  the  Irish  Debtors  Act  can  be  imported  into  the  Irish 
Bankruptcy  Act.  The  first  question  is,  can  that  take  place 
at  all ;  and  the  second,  if  so  does  that  make  any  difference ! 
I  think  that  the  definition  clause  cannot  be  imported,  though 
I  concur  with  Mr.  Naish'n  argument  that  mey  are  to  be 
taken  as  passrd  contemporaneously — for  the  law  does  not 
take  notice  of  fractions  of  a  day.  But  wdiat  is  the  conse- 
quence t  Here  are  two  Acts  passed  in  one  and  the  same 
moment ;  one  contains  a  certain  special  defimtion  clause 
putting  a  certain  construction  on  certain  language,  but  the 
other,  using  the  same  language,  carefully  abstains  fW>m 
affixing  an  artificial  construction  to  the  language  so  used. 
The  difficulty  as  to  importing  that  glossary  into  the  Bank- 
ruptcy Act  ia  enormously  increased  by  the  concluding  clause, 
providing  that  words  and  expressions  defined  or  explained 
in  the  Bankruptcy  Act  are  to  have  the  same  meaning  io 
the  Debtors  Act.  There  is  no  clause  correNponding  in  the 
Bankruptcy  Act  to  that  clause  in  the  Debtors  Act,  In 
my  opinion,  the  importation  cannot  take  place.  But,  what 
difference  would  be  made  by  the  definition  being  introduced! 
Each  of  the  portions  of  the  clause  must  betaken  separately. 
"  Debt  contracted  after  the  passing  of  this  Act  ahall  mean 
(1)  any  gum  of  money  due  or  payable  in  respect  of  any  con- 
tract or  obligatinn  made  or  entered  into  (2),  or  liability 
incurred  (3),  or  cause  of  action,  or  suit  arisen  after  the 
passing  of  this  Act."  Those  terms  must  be  taken  dis- 
tribntively.  They  are  separated  by  the  disjunctive  prepo- 
sition, and  the  meaning  of  each  must  be  something  different 
from  the  others.  The  words  thun  in  the  third  clause — cause 
of  action,  or  suit  arising  after  the  pausing  of  this  Act — must 
be  taken  as  something  different  from  what  is  in  the  former 
clauses.  They  are  general  precautionary  words,  adopted 
in  order  to  take  in  whatever  might  have  escaped  the  opera- 
tion of  the  former  terms  defined.  But  they  cannot  control 
the  previous  expressions,  which  are  likewise  to  be  taken  dis- 
junctively. This  is  made  still  clearer  by  the  next  clause,  as 
to  "Debis  contracted  6^ore  the  passing  of  the  Act."  We 
have  there  a  declaration  of  the  Legislature  tiiat,  if  any  debt 
arises  on  a  contract  before  the  pasHing  of  the  Act,  that  is  to 
be  considered  a  debt  contracted  before  the  passing  of  the 
Act.  I  have,  therefore,  come  to  the  ooncluaion  that  the 
definition  clause  cannot  be  imported  into  the  Bankruptcy 
Act,  but  that  if  it  could,  it  would  make  no  substantial  diSer- 
ence  in  the  construction  of  the  22nd  section.  If  so,  all  that 
the  Court  has  to  du  in  this  case  is  to  follow  the  decision  of 
the  House  of  Lords.  If  the  question  were  re»  integra,  or  if 
all  this  Court  had  to  do  was  to  put  a  dry  legal  construction 
on  the  section,  and  if  we  were  not  to  allow  our  minds  to  look 
abroad  at  the  object  and  policy  of  the  Legislature,  there 
would  be  very  strong  grounds  for  saying  thtt  the  sobject 
matter  we  are  dealing  with  here  was  very  differently  cir- 
cumstanced from  that  which  Lord  Westbury  dealt  with  in 
the  case  of  ex  parte  WiUiamt,  in  re  Harding.  But  it  baa 
been  hud  down,  and  it  stands  to  reason,  that  an  inieri>« 
court  in  dealing  with  the  dedsions  of  the  House  of  Lords 
should  not  regard  merely  the  dry  decision  on  the  accidental 
facts  of  the  case,  but  is  bound  to  have  regard  to  the  ratio 
decidendi,  not,  indeed,  to  the  mere  dicta  thrown  out  by  one 
noble  lord  or  another  nnble  lord,  but  to  the  ratiu  decidendi, 
even  though  on  the  facts  some  apparently  material  differenco 
may  be  suggested.  What  is  the  ratiu  decidendi  in  ex  parte 
WiUiamt,  in  re  Harding  t  That  when<  a  piuty  has  laid  the 
foundation  of  a  liability  before  the  passing  of  the  Act,  though 
that  foundation  has  not  raised  upon  it  a  superstructure  of 
indebtedness  till  after  the  paaning  of  the  Act,  he  must  be 
judged  by  the  law  as  it  stood  before  the  passing  of  the  Act, 
and  not  by  the  Act  subsequently  passed  with  its  penal 
provisions.  That  ratio  decidendi  expounds  the  true  sense 
and  policy  of  the  statute,  and  by  it  I  hold  that  this  Court 
is  simply  bound,  even  if  our  opinion  were  agunst  that  ded- 
sion.     We,  therefore,  dismiss  the  appeal  with  costs. 

Solicitors  for  the  appellants,  Perry  ir  Crotskerry. 
Solidton  for  the  re^>oudent,  OUOtam  $•  Eaton. 
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D.  &  D.  Railway  Co.  ex  parte  Knott. 
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ROLLS  COURT. 

Reported  by  Cscii.  R.  Rocax,  Esq.,  Barrister-at-law. 

(Before  Sullivan,  M.R.) 

Tub  Dublin   and  Droobbda   Railwat  Compart; 
Ex  parte  James  W.  Knott  and  Thomas  Knott. 

Feb.  26,  May  6,  1874 Practice — Petition  to  draw 

money  lodged  in  Court — Solicitor — Suppression  qf  facts — 
Bankruptcy,  and  truancy  of  petitioners. 

Money  awarded  to  two  persons,  as  compensation  for 
property  taken  from  them  by  a  railway  company,  had  been 
lodged  to  their  credit  m  Court.  Subsequently,  one  of  those 
persons  teas  adjudicated  a  bankrupt.  An  order  was 
obtained  from  this  Court,  directing  the  payment  out  of 
Court  qf  the  sum  lodged  by  the  railway  company ;  but,  m 
the  petition  on  which  the  order  whs  pronounced,  the  fact  of 
the  barJeruf^cy  of  one  of  the  petitioners  was  suppressed, 
as  also  the  fad  that  the  other  petitioner  was  a  minor.  On 
motion,  by  the  assignees  in  bankruptcy,  to  rescind  the  order 
for  payment  out  of  Court, 

Held,  that  the  order  should  be  rescinded,  and  the  mone^ 
paid  over  to  the  assignees  in  bankruptcy;  and  that  the 
solicitor  who  obtained  the  order,  and  wits  guilty  of  the  sup- 
pression of  facts,  should  be  suspended  from  practising  in 
the  Court. 

Motion  on  behalf  of  the  assignees  of  James  W, 
Knott,  a  bankrupt,  to  rescind  an  order  pronounced  by 
this  Court  on  25th  June,  1873,  directing  the  sum  of 
XI 46  to  be  paid  out  of  Court  to  him  and  liis  son, 
Thomas  Knott 

The  facts  of  the  case  appearing  on  the  affidavits  of  the 
solicitor  of  the  assignees  were  as  follows: — ^The  bankrupt, 
James  W.  Knott,  was  entitled  to  the  premises  No.  21, 
Church-road,  in  the  parish  of  St.  Thomas,  Dublin,  as 
tenant  from  vear  to  year,  subject  to  the  rent  of  £23  per 
annum,  in  which  he  carried  on  the  business  of  a  grocer 
and  soirit  dealer,  with  his  son,  Thomas  Knott.  In  1869 
the  Dublin  and  Drogheda  Railway  Co.,  under  their 
statutable  powers,  took  the  house,  and  lodged  in  Court 
£46,  which  was  awarded  by  the  arbitrator,  as  compen- 
sation for  the  tenants'  interest ;  but  the  bankrupt, 
having  traversed  the  award,  was  awarded  by  a  jury  an 
additional  sum  of  ^100,  which  was  also  lodged  in 
Court  by  the  Company.  On  the  13th  June,  1873, 
James  W.  Knott  was  adjudicated  a  bankrupt,  on  a 
petition  presented  by  himself  on  10th  June,  and  on  8th 
July  a  creditors'  assignee  was  appointed.  Before  the 
Nesenting  of  the  petition  in  bankruptcy  James  W. 
Knott  and  his  son,  Thomas  Knott,  presented  a  petition 
in  Chancery  on  the  28th  May,  1873,  praying  for 
payment  to  them  of  the  money  so  lodged  m  Court  by 
the  railway  company,  and  on  ^th  June,  1873,  an  order 
was  made,  directing  payment  tor  be  made  to  the 
petitioners  after  the  usiud  advertisements  had  been 
inserted.  The  assignees  in  bankruptcy  caused  a  caveat 
to  be  lodged  against  payment  of  tne  money  to  James 
W.  Knott  and  Thomas  Knott,  and  by  an  order  of  the 
Court  of  Bankruptcy,  dated  9th  September,  1873,  the 
assignees  were  directed  to  present  a  petition  in  Chancery 
for  the  payment  of  the  money  to  them,  in  order  that  it 
might  be  distributed  in  the  bankruptcy  matter.  In  the 
petition  by  the  bankrupt,  and  the  affidavits  in  support 
of  it,  all  mention  was  suppressed  of  the  fact  of  the 
bankruptcy,  and  in  the  body  of  the  affidavit  no  state- 
ment appealed  that  Thomas  Knott  was  under  21  years 
of  age,  though  his  age  was  stated  in  the  heading  of  the 
affidavit. 

Mr.  Perry,  for  the  assignees. 

Mr.  Fitzgibbon,  Q.C.,  for  the  solicitor  of  the  Enotts. 


8UUJVAII,  M.  R.  (after  meDtioaicg  the  facta  of  the 
OMe) — Thomas  Knott  wu  a  minor  when  the  petition  in 
Chancery  wa4  present.'d  and  the  order  obtained.  Both 
James  W.  Knott  and  hit  solioitor  were  present  in  Court  at 
the  hearing  of  the  motion,  wlien  the  matter  was  directed  to 
stand  over,  in  order  that  the  peiaons  concerned  in  the 
presenting  of  the  petition  might  make  affidavits  to  exphun 
their  oundaot.  The  solicitor  made  an  affidavit  in  which  he 
stated  that,  having  been  engaged  as  attorney  for  the  peti- 
tioner at  tb«  trial  of  the  traveri>e,  in  which  he  wu  awaided 
£146,  he  filed  the  nsoal  summaiy  petition  to  enable  the 
Knottstoget  out  of  Court  the  sum  lodged  ;  that  the  petition 
and  affidavit  verifying  the  same  were  lodged  on  28tb  May, 
1873,  and,  having  been  referred  to  the  Master  of  the  Rolls, 
the  usual  order  for  service  was  made,  and  the  petition  Was 
listed  for  11th  June;  that  on  Qth  June,  James  W,  Koott 
was  arrested  under  a  ca.  <a. ;  that,  as  solioitor  for  Knott, 
and  by  his  direction,  be  filed  a  petition  in  bankruptcy,  in 
which  Knott  stated  he  was  entitled  to  one  half  of  the  money 
lodged  in  Chancery,  and  on  the  ISth  he  was  adjudicated  a 
bankrupt ;  that  the  mution  to  draw  the  £146  was  listed  for 
the  11th  Jane,  bat  was  not  heard  until  25th  June^  when 
the  usual  order,  directing  postings,  Ac,  was  made;  that 
on  8th  July  the  creditors'  assignee  was  appointed,  and  on 
18th  July  he  was  served  with  notice  that  a  eaveat  bad  been 
lodged  by  the  assignees  against  the  paying  out  of  the 
money ;  that  after  lodgment  of  the  caveat,  he  took  no  step 
in  the  mattSr,  save  to  get  his  costs  taxed  and  paid  by  the 
Dublin  and  Drogbeda  Railway  Company;  that  he  had 
several  interviews  with  the  solicitor  for  the  assignees,  and 
gave  him  all  information  in  bis  power  ;  and  that  when  the 
motion  of  SSth  June  wia  beard  be  bad  no  conception  what- 
ever that  he  was  acting  wrongly  in  allowing  the  petition  to 
be  moved  ;  that  he  was  not  in  any  collusion  with  the  peti- 
tioners, and  had  no  "undue  desii«  that  tbey  should  get  the 
money  ;  that  he  coniddered  it  a  matter  of  course  that  the 
publication  of  the  usual  advertisement  would  be  a  sufficient 
protection  against  the  fund  being  paid  ont  of  Court ;  that 
he  was  not  uuw  concemad  for  the  bankrupt,  and  that  he 
strongly  advised  the  bankrupt  to  give  a  power  of  attorney 
to  Mr.  Deering,  one  i>f  the  assignees,  or  to  their  solicitor,  in 
order  to  enable  him  to  get  the  monxy,  and  apply  it  in 
payment  of  the  debts,  but  that  the  bankrupt  refused  to 
accept  bis  advice.  That  was  the  substance  of  the  affidavit. 
The  eareot  having  been  lodged  in  the  Secretary's  othoe  on 
the  17th  July,  the  Seoretary  ounimunicated  with  Mr. 
Knott's  solicitor,  who,  on  19tb  July,  replied,  stating  that 
the  matter  was  quite  correct,  Aft^  the  caveat  bad  been 
lodged,  Knott's  solicitor  bad  the  temeri^  to  act  under  tha 
order,  and  enfoioud  payment  fixnn  the  railway  company, 
under  the  order,  of  £27  la  6d.,  the  amount  of  his  taz«d 
costs.  In  his  affidavit  there  was  not  a  word  stated  about 
the  minority  of  Thumas  Knott,  or  why  the  petition  was 
presented  by  him  as  if  SM  juris.  Not  a  syllable  was  men- 
tioned about  the  minority,  although  when  affidavits  were 
directed  to  be  filed,  I  pointedly  drew  attention  to  that 
matter.  The  order  of  the  Guurt  is  never  made  unless  the 
parties  applying  are  absolutely  entitled  to  the  money.  The 
advertisements  were  directed  merely  as  an  additional  precau- 
tion before  paying  ont  (he  money.  If  Knott's  solicitor  was 
right,  then,  after  the  presenting  of  the  petition,  if  James 
W.  Knutt  employed  him  as  his  solicitor  to  prepare  a  deed 
asidgning  hia  rights  to  a  third  party  for  value,  after  the 
execution  of  the  assignment  he  might  still  apply  to  the 
Court  for  payment  to  the  assignor,  and  leave  the  asaignee 
to  look  out  in  the  papers  for  the  advertisements,  and  so 
take  hii  chance.  He  prepared  the  petition  in  bankruptcy, 
and  on  the  25th  Jut  e  there  was  a  suppression  in  a 
flagrant  manner  of  the  fact  that  the  title  ut'  Knott  to  the 
fund  in  Court  was  the  property  of  others,  although  in  the 
affidavit  to  support  the  petition  it  was  sworn  that  his 
interest  in  the  fund  was  unincumbered  and  no  other 
person  was  interested  tlierein.  It  was  suppressed  from 
the  Court  that  Knott's  interest  had  been  vested  in  the 
assignees  in  bankruptcy  in  the  interval.  In  a  matter  so 
serious  as  the  present  I  prefer  to  deal  with  the  law  as  I 
find  it  laid    down  by  other   Judges.     Where  a  solicitor 
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without  autbority  instructed  counsel  to  appear  {or  partiee 
interested  in  money  in  Court,  and  to  oonsent  to  its 
payment  out  of  Court,  he  was  ordered  to  l>e  strnck 
oS  the  rolls,  and  Knight  Bruce,  L.  J.,  observed,  "  It 
should  be  known  that,  however  personally  painful  it  may 
have  been  to  us  to  perform  this  duty,  it  has  not  been 
prompted  or  moved  by  any  one  but  ourselves.  We  ordered 
the  proceeding!!  from  a  sense  of  public  duty,  and  they  are 
directly  and  solely  attributable  to  as ;"  in  re  OoUins,  an 
attorney,  7  Ue.  O.  M'N.  ft  G.  558.  In  that  cane  the 
money  was  lost,  but  in  the  present  case,  by  the  fortunate 
accident  of  the  advertisements  catching  the  eye  of  the 
officers  in  bankruptcy,  the  money  was  saved ;  but  Knott's 
solicitor  is  not  to  be  thanked  for  tiiat.  It  was  the  paramount 
duty  of  the  solicitor  to  have  informed  the  Court  of  every 
thing  affecting  the  money  in  Court,  instead  of  suppress- 
ing the  fact  that  the  title  of  the  party  for  whom  be  was 
moving  had  pasned  to  his  assignees ;  bat,  here  we  have  a 
solicitor  so  lost  to  every  sense  of  duty  that  he  concealed 
the  fact  uf  the  bankruptcy.  In  addition  to  that,  a  scandalous 
trick  has  t)een  practised  on  the  Court.  ThomHS  Knott 
was  a  minor ;  in  the  petition  every  ttct  connected  with  his 
minority  is  suppressed  .:  from  the  body  of  the  affidavit  every 
statement  of  fact  was  suppressed  aa  to  bis  minority  ;  but,  by 
way  of  having  a  reserved  case  if  the  minority  should  be 
discovered,  in  the  heading  of  the  affidavit,  where  the  eye  of 
the  officer  was  not  likely  to  see  it,  it  appears  in  this 
way — "We  James  W.  Knott,  and  Thomas  Knott,  aged 
respectively  upwards  of  40  years  and  19  years,  jointly  make 
oath,  &c." — and  the  solicitor,  filing  an  affidavit  to  explain  his 
conduct,  does  not  condescend  to  tell  the  Court  why  the 
affidavit  was  prepared  in  this  manner,  or  bow  it  came  to 
pass  tliat  the  petition  was  presented  in  this  scandalous 
manner.  It  is  impossible  to  allow  the  fair  and  honest 
practice  of  iixia  Court  to  be  exposed  to  the  contagion  of  such 
conduct.  I  have  most  seriou'<ly  considered  whether  I  should 
not  follow  the  order  in  Se  CoUin$,  and  strike  the  name  of 
this  solicitor  off  the  roll ;  but  having  regard  to  the  fact  that 
the  money  was  not  lost,  I  think  I  shall  satisfy  the  ends  of 
justice  by  setting  aside  the  order  of  25th  of  June,  1873,  as 
having  been  obtained  by  wilful  suppression  of  &ct,  and  by 
directing  James  W.  Knott  and  his  solicitor  to  pay  the  costs 
of  the  motion  to  set  aside  the  order  ;  and  by  ordering  that 
the  solicitor  sliall  be  suspended  fiom  practising  in  the  Court 
of  Chancery  until  further  order.  Knott's  solicitor  must  also 
repay  to  the  Railway  Company,  the  sum  which  he  received 
from  Ihem.  I  am  anxious  to  deal  with  the  matter  in  a 
lenient  manner,  it  being  an.  offence  against  myself ;  and 
finding  that  the  late  Master  of  the  Kolls  made  an  order 
similar  to  the  present,  in  regard  to  a  solicitor  who  had  taken 
a  seal  off  a  settlement,  I  shill  stop  short  of  otrikiug  the  name 
of  this  solicitor  off  the  rolls.  I  hope  that  this  will  be  the 
last  of  those  scandalous  cases  in  this  court.  The  assignees' 
duty  will  be  to  move  their  petition  for  payment  of  the  money 
to  tiiem  as  soon  as  possible. 

6th  May On  motion  of  Perry  for  the  assignees,  an 

order  was  made  to  pay  the  money  .over  to  them. 

Solicitors  for  the  assignees CVuey  ir  Clay. 


VICE-CHANCELLOR'S  COURT. 

Reported  by  £.  F.  Beattt,  Esq.,  Barrister-at-law. 

(Before  Chattbrton,  V.C.) 

In  the  matter  of  the  Rbnewablb  Leasehold  Conver- 
sion Act;  ex  parte  Haukison. 

.^pril    27,    1874 Renewable    Leasehold    Conversion 

Act — ^Lessee  out  of  jurisdklion — Petition  by  Receiver  to 
have  deed  of  fet-farm  grant  executed  by  one  of  the 
Masters — Title  of  petition. 

A  Receiver  over  lands  having  obtained  a  fee-farm 
grant,  which  he  and  the  lessor  had  executed,  applied  by 
petition,  under  the  Reriewable  Leasehold  Conversion  Act, 
for  an  order,  directing  that  one  of  the  Masters  should 


execute  it  for  the  lessee,  who  was  out  of  the  jurisdiction  of 
the  Court. 

Held,  t}iat  the  Court  had  no  power  under  the  Act  to 
grant  the  order. 

Petitions  by  Receivers,  under  the  Act,  should  be  entitled  in 
the  cause  or  matter  to  which  the  Receivers  have  been 
appointed,  as  well  as  in  the  matter  of  the  Act. 

This  was  a  petition,  under  the  Renewable  Leasehold 
Conversion  Act,  by  a  receiver,  for  the  purpose  of  having 
a  deed  executed  by  one  of  the  Masters  of  the  Court  for 
the  lessee,  who  was  out  of  the  jurisdiction.  The  facts 
of  the  case  were  that,  by  lease  dated  the  6th  August, 
1816,  William  Caulfield  demised  certain  lands  to  WUliam 
Fitzgerald,  and  Bridget  Fitzgerald,  his  wife,  to  hold  for 
lives  renewable  for  ever.  Under  the  trusts  of  a  settlement 
made  on  the  occasion  of  the  marriage  of  John  Fitz- 
gerald, the  only  son  and  heir  apparent  of  William  and 
Bridget  Fitzgerald,  John  Fitzgerald  became  entitled  to 
the  rents  and  profits  during  his  natural  life.  By  an 
order  of  the  Court,  in  the  matter  of  the  Act  of  the  5th 
and  6th  of  Will.  IV.,  c.  35,  and  bearing  date  the  29th 
January,  1841,  James  Harrison,  the  petitioner,  was  ap- 
pointed and  still  continued  receiver.  By  indenture  dated 
the  24th  November,  1873,  Robert  Caulfield,  the  then 
legal  owner  of  the  reversion  upon  the  determination  of 
the  lease,  and  in  the  actual  receipt  of  the  rent  therein 
reserved,  granted  and  confirmed  to  the  petitioner  and 
John  FitEgerald,  his  heirs  and  assigns,  for  ever,  the  said 
lands,  at  a  fee-farm  rent.  The  said  fee-farm  grant  was 
executed  by  Robert  Caulfield,  and  by  the  petitioner,  as 
one  of  the  grantees  therein  named,  in  pursuance  of  the 
ruling  of  Gerald  Fitzgibbon,  the  Receiver  Master. 
John  Fitzgerald,  the  other  grantee  named  in  the  fee- 
farm  grant,  was,  and  had  been  for  several  years,  resident 
in  St.  Louis,  United  States  of  America,  and  not  within 
the  United  Kingdom,  and  there  was,  as  the  petitioner 
believed,  no  attorney  lawfully  authorised  on  his  behalf 
in  this  country  to  execute  the  lease  for,  or  in  his  name. 
In  pursuance  of  the  ruling  of  the  Receiver  Master, 
the  petitioner  was  advised  to  apply  to  the  Court  for  an 
order,  directing  that  the  fee-farm  grant  be  executed  by 
one  of  the  Masters  in  Ordinary  of  the  Court,  and  in 
the  name  of  John  Fitzgerald. 

Air.  H.  Plimkelt,  for  the  petitioner,  in  support  of  the 

petition The  22nd  section  of  the  Act  enacts  that,  "  if 

the  person  who  might  be  required  to  execute  a  grant 
under  the  Act  be  a  minor,  idiot,  lunatic,y«ine  covert,  or 
not  within  the  United  Kingdom,  it  shall  be  lawful 
for  the  person  entitled  to  require  the  same  to  apply  to 
the  Court  of  Chancery  in  a  summary  way — viz.,  petition, 
praying  that  a  grant  may  be  executed  to  him  under  the 
Act."  We  are  entitled  to  an  order  that  the  deed  be 
executed  by  the  Master  for  the  person  absentr  Sections 
23,  24,  25,  and  26  are  inapplicable  to  this  case,  as  there 
are  no  disputed  facts,  and  everything  is  ascertained. 

[Chattekton,  V.C Under  what  sectipndo  yousay 

I  have  jurisdiction?] 

Under  the  22nd  section,  which  declares  us  entitled  to 
pray  for  the  relief,  and  therefore,  by  implication,  gives 
power  to  grant  it.  The  27th  section  gives  power  to 
order  the  grant  to  be  executed  by  the  Master  or 
Remembrancer. 

CBAiTitBroN.  V.C. — This  motion  is  untenable.  The  27th 
section  applies  only  to  proceedings  under  the  22nd  section, 
and  the  22nd  section  has  no  application  to  the  present  case. 
The  provision  applies  to  the  case  where  a  party  is  obliged 
to  come  to  the  court  to  have  matters  ascertained,  and  that 
does  not  apply  to  the  present  matter.  The  words  of  the  22nd 
section  are  "by  petition  praying  that  a  grant  may  be 
executed  to  him  under  the  Act,  or  that  it  may  be  dedand 
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what  ooveiuknts,  conditions,  exoeptioni,  and  reiervatioii* 
■bould  be  contained  in  auch  grant,  or  that  any  such  excep- 
tions, reservations,  or  rights  as  aforesaid  may  be  commuted, 
or  that  the  terms  or  conditions  of  such  grant  may  be  settled, 
or  that  the  amount  of  the  fee  farm  rent  may  be  determined, 
or  such  other  relief  as  may  be  applicable  to  the  case." 
That,  it  is  quite  clear,  was  never  intended  to  apply  to  this 
ease.  I  am  clearly  of  opinion  that  this  motion  is  untenable, 
and  that  there  is  no  power  under  the  A.ot  to  grant  it. 

I  may  add  it  has  been  decided  that,  in  appUoations  under 
the  Act  by  receivers,  the  petition  should  be  entitled  not  only 
under  the  Renewable  J/easehold  Conversion  Act,  but  in  the 
cause  or  matter  in  which  the  reomvrr  has  been  appointed. 

Solidtor,  H.  O'Beime. 


LANDED  ESTATES  COURT. 

Reported  by  R.  D.  Mqbbat,  Esq.,  Bairister-at-law. 

(Before  Flanagan,  J.) 

Id  the  matter  of  the  Record  or  Titlb  Act  (Irbland), 
1865,  and  of  Patrick  Roombt,  an  ovner  of  Land 
under  Parliamentary  Title. 

February  18, 1874 — Record  of  TUIe  Act  (Ireland)— 
Land  Certificate — Lien. 

When  a  title  is  recorded  by  an  otoner,  the  mortgagee, 
under  a  mortgage  from  a  previous  oiener,  is  entUed  to 
retain  the  land  cert0cate. 

This  was  an  application  that  the  Recording  Officer 
should  deliver  over  to  the  owner  the  land  certificate 
lodged,  subject  to  a  lien  for  costs. 

It  appeared  that,  in  Februarv,  1862,  Matthew 
Rooney  got  a  conveTance  from  tne  Landed  Estates 
Court  of  ue  lands  of  Nutstown,  and  in  the  same  year  Mr. 
West,  on  behalf  of  Charles  Maclean  and  Mrs.  Maclean, 
invested  £1,800  in  a  mortgage  on  the  estate.  The 
mortgage  was  assiened  and  handed  over  to  Mrs. 
Maclean,  as  it  had  been  made  with  her  money ;  and  it 
had  been  declared  in  the  mortgage  deed  to  be  for  her 
sole  and  separate  use.  In  1866,  the  title  was  recorded 
by  Matthew  Rooney,  the  owner,  and  the  certificates  of 
title  and  of  charge  were  returned  to  Mrs.  Maclean,  in 
whose  possession  they  remained  till  July,  1673. 
Matthew  Rooney  died,  and  Jiis  brother,  Patrick  Rooney, 
tiATUig  succeeded  as  heir-at-law,  wished  to  have  his 
title  registered.  He,  accordingly,  applied  to  Mr.  West 
for  the  land  certificate.  On  the"  i7th  December,  1873, 
Mr.  West,  in  pursuance  of  an  order  of  the  Court,  made 
on  the  nth  December,  under  the  17th  section  of  the 
Record  of  Title  Act,  lodged  the  land  certificate  in  the 
ofiSoe,  subject  to  a  lien  for  costs. 

Mr.  G.  Cathreio,  in  support  of  the  motion. — 'No 
object  would  be  gained  by  Mr.  Rooney  in  having  his 
title  recorded  if  he  were  not  to  have  possession  of  his 
land  certificate^  The  Land  Record  of  Title  Act  does 
not  contemplate  the  idea  of  every  incumbrancer  being 
entitled  to  the  owner's  certificate ;  but,  on  the  contrary, 
the  mortgagee  has  a  certificate  of  charge,  and  that  is 
sufficient. 

Mr.  H.  Ftizgibbon,  Q.  C.,  contra — Mrs.  Maclean  is 
entitled  to  retain  the  custody  of  the  land  certificate  until 
the  amount  of  the  mortgage  is  paid  off.  The  mortgagee 
is  entitled  always  to  all  evidences  of  title  necessary  to 
effect  a  sale ;  and  if  the  mortgagee  have  not  the  land 
certificate,  she  could  not  effect  a  perfect  title. 

Flanaoah,  J. — This  is  an  application  by  a  party  who  is 
entitled  to  a  certificate  of  title  under  the  Act.  Mr.  West,  the 
solicitor  for  Charles  Maclean  and  Mrs.  Maclean,  hod 
advanced  £1,800  on  behalf  of  Mrs.  Maclean,  on  mortgage 
to  Matthew  Rooney.  Rooney  bad  purchased  in  this  Court, 
and  held  under  a  Parliamentary  title  ;  and  the  title-deeds 


were  banded  over  to  Mr.  West,  as  solicitOT  for  the  mortga- 
gee. Rooney  wished  to  have  his  title  rvoorded,  and  that 
was  done  in  1866,  the  conveyance  and  other  documents  of 
title  being  brought  into  the  office.  West  then  got  back  the 
certi6cate  of  title  from  the  office,  and  kept  it  till  the  death 
of  Rooney.  On  the  death  »f  Matthew  Rooney,  Patrick 
Rooney  succeeded  as  heir-at-law ;  and  shortly  after,  being 
desirous  of  having  his  title  recorded,  he  applied  to  West  for 
the  certificate  of  titla  West  appears,  from  the  evidence, 
to  have  given  him  every  fitoility  to  record  his  title,  the  only 
difference  between  them  being  a  question  of  some  costs. 
The  certificate  was  lodged  in  December  Inst,  in  pursuance 
of  an  order,  and  it  so  remains.  Rooney  now  asks  for  the 
land  certificate,  stating  that  the  mortgagee  is  entitled  only 
to  the  oertificate  of  obarga  I  am  of  opinion  that  West's 
diant  must  get  the  oertificate  of  title  on  the  ground  that  the 
mortgagee  may  have  all  evidences  of  title  necessary  to  effect 
a  sale.  The  certificate  of  title  is  exactly  one  of  these.  By 
the  26th  section  of  the  Act  the  equitable  mortgage  or  lien 
on  recorded  lands  shall  be  created  by  deposit  of  title  deeds. 
To  this,  however,  there  is  this  exception,  viz.  : — the  deposit 
of  the  certificate.  The  land  oertificate  is  of  the  greatest 
importance,  in  the  event  of  a  sale  ;  it  is  the  first  docnmant 
required  by  the  Court ;  and,  also,  the  owner  getting  the 
certificate  might  embarrass  the  mortgagee  in  recovering  her 
money.  He  might  go  to  any  of  the  banks  of  Dublin,  and, 
by  deposit  of  the  oertificate,  charge  the  lands  to  any  amount 
he  pleased,  and  so  seriously  alter  the  position  of  the  mortga- 
gee. The  retention  of  the  land  certificate  is,  therefore,  of 
the  greatent  importance  to  the  mortgagee,  though  the  con- 
trary was  urged  on  the  argument.  Without  going  through 
all  the  sections  of  the  Act,  I  hold  that  the  owner  is 
not,  having  regard  tu  the  facts  of  the  case,  entitled  to  the 
certificate  of  title,  and  the  mortgagee  is  entitled  to  more 
than  the  certificate  of  charge.  This  application,  therefore, 
must  be  refused  with  costs. 

Solicitors  for  the  applicant,  Messrs.  Tench  ir  ReynMs. 
Solicitor  for  mortgagee,  ilfr.  West,  in  person. 

LAND  SESSIONS. 

Reported  by  Johr  Sui.uvan,  Esq.,  Barrister-at-Law. 

(Before  Robert  Fbrouson,  Esq.,  Q.C.) 

Taylor  v.  Dowoem  and  Othbbs. 

April,  1874 — Landlord  and    Tenant  (Ireland)  Act, 

1870,  sec.    15 — Compensation  for  Disturbance Toum 

Parks — Unreasonable  conduct. 

In  order  to  satisfy  the  reqidrements  of  sec  15,  sub-sec  I 
of  the  Landlord  and  Tenant  {Ireland)  Ad,  1870,  the  land 
which  hat  an  increased  value  as  accommodation  land, 
must  be  held  by  a  resident  in  a  town  for  the  accommoda- 
tion of  his  toum  house. 

A  landlord,  for  the  purpose  of  repairing  a  mUl-tvar 
adjoining  his  tenant's  land,  raised  earth  and  gravel  from 
a  feld  of  the  tennnt,  offering  to  pay  compensation  for  the 
trespass.  The  tenant,  however,  brought  an  action  against 
the  landlord,  which  was  left  to  arbitration,  and  resulted  in 
an  award  of  heavy  damages  for  the  mere  surface  trespass, 
the  landlord  being  also  subjected  to  the  costs  of  the  litiga- 
tion. Contemplating  that  it  would  again  become  necessary 
to  raise  earth  and  gravel  in  like  manner,  for  a  simUar 
pur/Mse,  and  apprehending  that  the  incidental  trespass  to 
the  surface  of  the  tenant's  land  would  be  again  made  the 
subject  nf  litigatioti,  instead  of  having  any  dcanages  assessed 
by  a  less  expensive  process,  the  landlord  served  a  notice  to 
quit,  and  lirought  an  ejectment  against  the  tenant. 

Held,  that  the  conduct  of  the  tenant  was  vexatious,  and 
that  the  amount  amarded  him  in  the  action  should  be  taken 
into  consideration  in  estimating  his  oompensation  for  dis- 
turbance ;  and  that  the  conduct  of  the  landlord  was  not 
unreasonable,  nor  was  the  eviction  oapriaou*. 

The  chumant  was  a  fanner  and  cattle-dealer,  residing 
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in  the  town  of  Bandon,  in  the  coanty  of  Cork.  The 
respondents  were  the  owners  of  the  Bandon  mills,  and 
als)  resided  in  that  town.  The  claim,  which  was  heard 
before  the  Chairman  for  the  county  of  Cork,  was  for 
disturbance — four  years'  rent,  at  £44  per  annum, 
amounting  to  £176;  and  for  improvements,  £39,  con- 
sisting of  the  following  items : — building  a  house  for 
cattle,  £15;  cleaning  drains,  £2;  and  unexhausted 
manures,  £22.  The  whole  claim  amounted  to  £215. 
The  respondents,  by  their  dispute,  traversed  the  entire 
claim,  and  relied  on  a  set-off,  amounting  in  the  whole 
to'£l42,  and  composed  of  the  following  items : — dete- 
rioration of  the  holding,  arising  from  the  claimant's 
n^lect,  in  not  keeping  fences  and  drains  in  order,  £50 ; 
the  cost  of  restoring  water-ditches,  5U ;  opening  drains 
allowed  by  the  claimant  to  become  choked,  £15;  mate- 
rials supplied  by  the  respondents  for  the  cattle  house 
built  by  claimant,  £13;  cash  allowed  in  rent  to  claimant, 
for  the  labour  of  putting  up  the  cattle  house,  £3 ;  and 
occupation  rent  of  the  holding  for  three  months,  £11. 
The  valuation  of  the  holding  was  £  1 8  I  Us.  It  contained 
1 1  acres,  and  formed  part  of  the  Bandon  mill  lands, 
was  called  the  Bog-field,  and  was  within  two  or  three 
yards  of  the  town  of  Bandon,  and  within  the  boundary 
of  the  Parliamentary  Borough.  It  was  taken  by  the 
cliumant  in  the  year  1865,  as  yearly  tenant,  at  a  rent 
of  £44,  from  Mr.  Bell,  who  was  tenant  of  the  mill 
lands  under  a  lease  from  the  Duke  of  Devonshire.  In 
the  year  1671,  Mr.  Bell  assigned  his  interest  in  the  mill 
lands  to  the  respondents,  but  the  claimant,  who  was  still 
tenant  of  the  Bog-field  at  the  time  of  the  assignment, 
continued  as  tenant  of  the  holding  at  his  original  rent 
of  £44,  until  disturbed  in  his  possession  under  the 
circumstances  which  gave  rise  to  the  present  claim. 
For  the  first  two  or  three  years  of  his  tenancy  the 
claimant  tilled  the  holding ;  but  since  then  he  had  used 
it  exclusively  for  pasture.  It  was  bounded  on  the  south 
by  the  River  Bandon,  and  on  the  east  and  south-east 
W  the  Bandon  mills,  and  by  a  weir  built,  at  the  same 
time  as  the  mills,  for  the  purpose  of  pressing  back  the 
water  of  the  river  for  the  use  of  the  mills. 

The  respondents,  who  carried  on  business  as  millers 
in  the  Bandon  mills,  in  the  month  of  May,  1872, 
placed  erections,  consisting  of  timber  and  stones 
on  their  weir,  for  the  purpose  of  directing  the  water 
of  the  river  from  the  mill  wheel,  in  order  that  they 
might  erect  a  larger  wheel.  For  the  purpose  of 
strengthening  these  erections  the  respondents,  about  the 
same  time,  removed  a  considerable  quimtity  of  earth, 
stones,  and  manure  from  the  claimant's  holding,  and 
placed  them  on  the  war.  The  claimant  brought  an 
action  against  the  respondents,  in  which  he  claimed 
£i50  for  the  injury  sustained  by  the  flooding  of  his 
holding,  which  he  alleged  to  have  been  caused  by  the 
erections  on  the  weir,  and  £100  for  the  removal  of  the 
earth  and  manure.  In  the  month  of  April  following 
the  claimant  was  served  with  a  notice  to  quit  his  holding, 
on  1st  November  following,  by  the  respondents;  and  on 
die  lUth  November  the  respondents  brought  an  eject- 
ment agsinst  hiin  to  recover  possession  of  the  holding. 
The  cuimant  took  defence  to  the  ejectment,  but 
ttventually  in  January,  1674,  be  gave  up  possession. 
The  action  brought  by  the  claimant  against  the  respon- 
dents was  ripe  lor  trial  at  the  Cork  Summer  Assizes, 
1673,  bat  was  then  referred  to  arbitration.  The 
arbitrators  by  their  award  found  that  the  flooding  of 
the  claimant's  holding  was  not  caused  by  the  erections 
on  the  weir,  but  they  awarded  to  him  a  sum  of  £50  for 
the  removal  of  the  manure  and  earth  by  the  respondents, 
and  costs.    The  further  fkcts  appear  in  the  judgment 


Mr.  T.  R.  Wright,  solicitor  for  the  respoodents.  The 
holding  is  a  "  town  park,"  within  the  meaning  of  the 
Landlord  and  Tenant,  Irdand,  Act,  1870,  sec.  15;  and, 
therefore,  the  claimant  is  not  entitled  to  compen- 
sation for  disturbance.  But  assuming  that  the  holding 
is  not  a  town  park,  the  claimant,  by  bringing  his  action 
against  the  respondents  for  the  flooding  of  his  holding 
and  the  removal  of  earth  and  manure,  was  guilty  of  un- 
reasonable conduct,  such  as  to  disentitle  him  to  com- 
pensation for  disturbance.  He  cited  Corbet  v.  Careg, 
5  la.  L.  T.  R.  15 ;  Fornfthe  v.  Dali/,  5  la.  L.  T.  R.  85 ; 
Saul  V.  Keown,  5  In.  L.  T.  R.  35 ;  Adartu  r.  Jonet,  5  la. 
L.  T.  R.  74  ;  Bot/d  v.  Graham,  6  la.  L.  T.  R.  102;  and 
Kane  ^  Nolan,  L.  A.  pp.  412,  155. 

John  Sullivan,  for  the  claimant  The  holding  is  not 
a  "town  park"  within  the  meaning  of  sec.  15.  The 
bringing  of  the  action  by  the  claimant  was  not  vezatioug ; 
but  the  service  of  the  notice  to  quit  and  ejectment  on 
the  claimant  was  a  vindictive  and  unreasonable  pro- 
ceeding by  the  respondents;  and  the  eviction  was 
capricious.  The  claimant  is,  therefore,  entitled  to  the 
full  sum  he  claims  for  disturbance.  He  cited  Lord 
DunaUy  v.  Hodgms,  7  la.  L.  T.  B.  181. 

Thb  CHiLlBMAN. — It  ia  impossible  to  say  that  the  qaestion 
involved  in  this  cass  is  quite  free  from  doubt,  or  that 
another  tribnnal  may  not  on  the  evidence  come  to  a  conolo- 
sion  different  from  that  at  which  I  have  arrived  ;  bat,  in  my 
opinion,  tiie  fields  which  are  the  subject  matter  of  thi«  claim 
are  not  toumparJa  within  the  meaning  of  the  15th  section  of 
the  Land  Act,  and  the  claimant  ia  not  on  that  groand 
disentitled  to  compensation  for  distorbance.  By  the  15th 
section  no  compensation  for  diatnrbanoe  is  payable  in 
respect  of  "any  demesne  land,  or  any  holding  ordinarily 
termed  'town parks'  adjoining  or  near  any  city  or  town, 
which  ahall  bear  an  increased  value  as  aecofnmodaivm  land, 
over  and  above  the  ordinarily  letting  value  of  land  occupied 
aa  a  farm,  and  shall  be  in  the  occupation  of  a  person  Uving 
in  such  city  or  town,  or  the  suburbs  thereof."  Town  paika 
which  are  well  known  by  that  name  in  England,  but  in 
Ireland  are  generally  called  "  town  fields,"  appear  to  have 
had  their  origin  in  the  following  manner  : — When  the 
owner  of  the  soil  on  which  a  town  is  built,  is  also  the  owner 
of  the  property  which  sorrounds  it,  he  iVeqnently,  for  the 
accommodation  and  encouragement  of  the  persons  iMident 
in  the  town,  allotted  certain  small  holdings  in  thv  immediate 
neighbourhood,  which  went  with  the  houses,  and  were  held 
not  aa  a  commercial  ur  agricultural  speculation,  but  aa  an 
accommodation  for  the  town  xesidents.  An  inataDCe  of  this 
class  of  holdings  exists  in  a  neighbouring  county.  On  the 
well  managed  estate  of  the  Earl  of  Devon,  in  the  County  of 
Limenck,  is  situate  the  town  of  Kewcaatle  Weet,  To  each 
of  the  principal  bousea  in  that  town  ia  attached,  or  at  Wast 
with  each  house  is  usually  occupied,  a  town  park  or  field, 
held  for  the  accommodation  of  the  resident  in  that  house 
and  his  family,  and  manifestly  intended  to  supply  tbem 
with  tboae  amaU  comforts  and  luxuries  itdiich  may  not 
otherwise  be  easily  attainable  in  a  connty  town.  Mow  it 
seemed  manifestly  unjust  to  the  Legielaiure,  that  the  oocupier 
from  year  to  year  of  a  tield  of  thia  sort,  wliioh  was  iMber  an 
appendage  tu  his  house  than  a  aeparate  holding,  abould  be 
entitled  to  the  compeuKation  which  waa  intended  for  peraons 
who  by  disturbance  were  deprived  of  their  means,  or  a  por- 
tion <if  their  means  of  BubsLstenct;.  The  true  teat  by  which 
a  holding  of  this  aort  can  be  distinguished  is,  not  its 
vicinity  to  a  town  (a  farm  manifestly  within  the  Act  may 
immediately  adjoin  the  town),  not  by  the  residence  of  the 
owner  in  the  town,  but  by  its  being  held  aa  an  oecomModo- 
Uon  fur  the  (oton  Aouae,  and  for  that  purpose  only,  the 
fields  in  this  case  do  not  come  within  that  detinition.  They 
were  never  k&owo  as  town  fields,  or  town  parks  ;  there  is, 
however,  not  much  in  that,  the  important  element  in  which 
they  are  deficient  is  this,  they  have  never  been  allotted  or 
used  for  the  accommodation  of  a  house  in  the  town.  Hey 
have  been  held  and  oaed  for  agricultural  or  commsieial 
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purposes,  and  are  not  in  my  opinion  within  the  meaning  of 

the  16th  section.* 

In  cunsiderin)^,  however,  the  amoont  of  compensation  to 
be  awarded  to  the  claimant,  I  mast  talie  into  consideration 
the  coiKluct  of  the  parties,  and  the  circumstances  under 
which  the  pl>^sr88ion  uf  those  fields  was  resumed.  The 
landlord  is,  also,  the  owner  of  the  large  and  valuable  mills 
which  these  fields  adjoin,  and  with  which  they  were  formerly 
held.  His  mill- weir  requiring  repairs,  he  rtused  earth  and 
gravel  for  the  purpose  in  the  field  of  his  tenant,  oSerin;;, 
however,  to  pay  for  the  treopass.  That  seems  reasonable 
enongb,  and  tiie  damage*  for  trespass  could  easily  have  been 
ascertained.  The  conrse  adopted  by  the  tenant,  however, 
was  ao  adiion  against  bis  landlord  in  the  Superior  Courts, 
which  finally  resulted  in  an  arbitration  by  which  £86  was 
awarded  for  the  trespass,  and  £16  for  aheap  of  compost, 
which  was  used  by  the  landlord  for  the  repairs  of  bis 
weir.  The  value  of  the  compost  was  perhaps  fair  enough, 
but  how  £35  could  have  been  awarded  for  mere  turface 
trespass,  to  which  alone  this  tenant  was  entitled,  I  feel  it 
difficult  to  understand.  The  claimant  has  thereby,  however, 
got  nearly  a  year's  rent  out  of  the  fields,  and  the  landlord 
had  to  pay  the  costs.  Now,  the  landlord  thinking  it  proba- 
ble that  he  may  again  reqnirs,  for  his  vnluable  mill  works, 
the  accommodaUim  of  gravel  soil  or  staff  to  be  taken  from 
these  fields,  and  being  nnwilling  to  undergo  the  same 
ez  pensive  process  uf  ascertaining  the  damages  for  the  trespass, 
serves  a  nutice  tu  quit,  and  brings  his  ejectment.  I  cannot 
consider  this  eviction  capricious.  1  believe  that,  were  it  not 
for  the  ^turdy  and  litigious  conduct  of  the  tenant,  this  notice 
to  quit,  would  not  hnve  been  served,  and  although  his  conduct 
in  the  transaction  does  not  exactly  amount  to  "an  Dnreasnn- 
able  refusal  of  landlord  privileges,"  within  the  terma  of  the 
14th  Heclion  of  the  Act,  it  is  quite  sufficient  to  justify  me  in 
reducing  the  compensation  for  distiubance  to  one  year's  rent. 
I  shall  therefore  give. 

For  disturbance    ■  ■  •  ■    £44 

For  the  shed  or  outhouse  10 


From  which  I  deduct  for  waste  committed 
by  the  tenant  to  the  river  boundary 


£54 
£5 


Allowed    £49 
From  which  is  to  be  dedncted  all  rent,  and  mesne  rates. 
Attorney  for  claimant,  J.  T.  Sullivan. 
Attorney  for  respondent,  T.  R.  Wright. 


COURT  OF  CHANCERY  APPEAL. 

Reported  by  Milbb  V.  Kbhok,  Esq.,  Barrister-at-Iaw. 

John  Ltson  v.  Daniel  Ltdom  and  Others. 

Afay    8,    1874 Specific  performance — Laches— Ac- 

quiencence. 

On  April  11,  1870,  Martin  Lydon  agreed  in  writing  to 
assign  certain  leasehold  premises  to  John  Lydon.  On 
April  16,  Martin  Lydon's  attorney,  by  his  instructions, 
caused  a  notice  to  be  served  on  John  Lydon,  stating  that  his 
client  disputed  the  validity  of  the  agreement,  that  same  rcas 
fraudulently  obtained  and  while  said  Martin  Lydon  was 
inebriated,  and  that  he  would  proceed  to  have  same,  if  set 
up,  set  aside.  A  draft  assiynment,  reciting  the  agreement, 
teas  furnished  by  John  Lychn's  solicitor  on  April  20th ;  no 
other  ansicer  being  given  to  tile  notice.  The  draft  was  re- 
turned unapproved.  Martin  Lydon,  on  29th  April,  assigned 
the  premises  to  another  person.  Martin  Lydon  died  on 
Nov.  14,  1870.  In  March,  1872,  John  Lydon  fled  a  biU 
for  specific  performance. 

Held,  that  specific  performance  should  not  be  enforced. 

Per  CuRisnAK,  L.  J.  (Ace.  Lawson,  L.  C.) — The 

*  See,  also,  Tnutees  of  Lord  Kilmorey  v.  Atiderion,  8  Is    L. 
T  109.     [Ed.  /.  L.  T.  iUp.] 


ptaisdifTs  not  having  fled  a  bill  to  enforce  specific  perform- 
once  during  the  seven  months  which,  after  the  notice  disputing 
the  validity  of  the  agreement,  elapsed  during  the  lifetime  of 
Martin  Lydim,  of  iturlf  disentitled  the  plaintiff  to  relief. 

Appeal  from  a  decree  of  Chatterton,  V.C.,  dated  the 
20th  day  of  January,  1874,  by  which  it  was  declared 
that  an  agreement,  dated  the  1  Ith  April,  1870,  shonld 
be  specifically  performed. 

Martin  Lydon  was  possessed  of,  and  held  under  • 
lease,  bearing  date  the  17th  June,  1846,  for  a  term  of 
sixty-one  years,  a  plot  of  ground,  tenement,  and 
premises,  in  the  town  of  G-alway,  at  the  yearly  rent  of 
£5  5s.,  and  on  the  11th  April,  1870,  signed  an  agree- 
ment to  assign  them  to  John  Lydon.  The  agreement 
was  as  follows: — "Sir,  I  hereby  agree  and  undertake 
to  assign  all  my  right,  title,  and  interest  in  all  that 
and  those,  thn  house,  yard,  and  premises  situate  at 
Eyre-street,  in  the  county  of  the  town  of  Galway,  at 
present  in  my  occupation,  and  which  said  premises  I 
hold,  under  lease  bearing  date  the  25th  day  of  March, 
1846,  for  a  term  of  sixty-one  years,  in  consideration  of 
your  paying  over  to  me  the  sum  of  £100,  £51)  thereof  to 
be  paid  on  my  giving  up  possession,  and  the  remaining 
£50  to  be  payable  in  two  years  from  this  date.  And  I 
further  agree  and  undertake  to  execute  any  assignment 
for  the  more  perfectly  assuring  you  the  interest  in  the 
aforesaid  premises. 

"Martin  Ltdon. 

"  Galway,  I  \th  Apiil,  1870. 

"  Witness  present,  Michael  O'Bbib.i." 

At  that  time  a  treaty  of  marriage  was  in  process  of 
negociation  between  John  Lydon  (the  plaintiff)  and 
Kate  Lydon,  a  daughter  of  Martin  Lydon.  An  as- 
signment of  the  sulil  premises  was  executed  by  the 
said  Martin  Lydon  to  Michael  Lydon  (one  of  the 
defendants),  by  deed  bearing  date  29th  April,  1870. 
Martin  Lydon  died  on  the  14  th  November,  1870, 
intestate,  leaving  Michael  and  Kate  Lydon  and  Mary 
Quinn,  otherwise  Lydon,  his  children  and  sole  next  of 
kin  him  surviving.  It  appeared  from  the  affidavit  of  Mr. 
James  W.  Blake,  solicitor,  that  John  Lydon,  in  company 
*with  a  man  named  Deninan,  had  called  upon  him  on  the 
24th  February,  1870.  John  Lydon  stated  that  he  waa 
about  to  marry  Kate  Lydon,  and  that  he  wanted  an 
assignment  of  Martin  Lydon's  lease  drawn  up  as  his 
intended  wife's  fortune.  Blake  declined  to  act  without 
seeing  Martin  Lydon,  and  desired  him  to  bring  Lydon 
to  his  office,  and  also  to  bring  the  lease.  Afterwards 
John,  Kate,  and  Martin  Lydon,  as  also  Denman,  came 
together  to  Blake's  office,  and  a  conversation  took 
place  about  the  assignment  of  the  lease,  in  the  course  of 
which  Martin  Lydon  appeared  to  be  under  the  influence 
of  drink,  and  showed  himself  most  unwilling  to  part 
with  the  lease,  as  he  said  he  had  no  other  means  of 
setting  up  Michael  Lydon  in  business.  John  Lydon, 
after  much  difficulty,  induced  Martin  to  say  that  b« 
would  assign  the  premises  for  £92,  reserving  liberty  to 
himself  to  reside  in  the  house  during  his  life.  John 
Lydon  pressed  Blake  to  prepare  the  assignment,  and 
have  it  executed  at  once,  but  Blake,  not  considering 
Martin  Lydon  to  be  in  a  fit  state  to  execute  a  deed, 
desired  them  to  return  the  next  day,  and  cautioned 
them  not  to  allow  Martin  Lydon  to  drink  in  the  mean- 
time. John  Lydon  contradicted  Blake's  account  of  the 
transaction,  and  stated  that  Martin  Lydon  was  sober, 
and  that  the  negociations  were  broken  off  by  John 
Lydon  himself,  as  he  did  not  agree  to  the  terms  of  sale 
proposed  by  Martin  Lydon.  On  the  following  day 
Martin  Lydon  returned  to  Blake's  office  alone,  in- 
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quired  as  to  the  instructions  given  on  the  previous  day, 
and,  on  bearing  what  they  were,  said  he  would  never 
agree  to  any  such  thing,  that  no  one  but  his  bod  should 
have  the  house,  and  that  he  was  quite  drunlc  on  the 
previous  evening.  John  Lydon  never  returned  to 
Blake's  office.  About  the  middle  of  March  ne- 
gociations  with  Martin  I>don  and  Michael  Lydon 
were  renewed  by  John  Lydon  in  respect  of  said 
marriage,  and  it  was  agreed  that  Kate  Lydon's 
fortune  should  be  £50,  to  be  secured  by  the 
joint  note  of  Martin  and  Michael  Lydon.  But  John 
Lydon  stated  that  he  never  knew  of  the  existence  of  the 
note  till  long  after  he  married.  On  April  i2th,  1870, 
Martin  Lydon,  accompanied  by  John  Tanian,  again 
called  on  Mr.  Blake,  and  told  him  that  John  Lydon  had 
on  the  previous  evening  got  him  to  sign  an  agreement 
in  Michael  O'Brien's  house  while  he  was  drunk  for  the 
Bale  of  his  house,  but  that  be  did  not  wish  to  sell  it,  and 
that  he  would  never  have  agreed  to  do  so  if  John 
Lydon  bad  not  made  him  drunk,  and  he  directed  Mr. 
BJake  to  do  whatever  was  necessary  to  repudiate  the 
alleged  agreement.  On  the  16th  April,  1870,  Blake, 
by  the  instructions  of  Mar^  Lydon,  prepared  and  had 
served  on  tJie  parties  named  at  foot  thereof  the 
following  notice  :<— "  Sirs  akd  Madah, — I  hereby  give 
you  notice,  on  behalf  of  Mr.  Martin  Lydon,  that  be 
disputes  tbe  validity  of  any  deed  or  agreement,  or 
otherwise,  entered  into  or  executed  by  him  at  the  house 
of  Michael  O'Brien,  or  elsewhere,  on  Monday,  the  1  Ith 
instant,  same  having  been  obtained  by  fraudulent  and 
-improper  means,  and  whilst  said  Martin  Lydon  was  in  a 
state  of  inebriety ;  and  should  you,  o>r  any  other  person, 
set  up  a  claim  on  foot  of  any  such  document,  he  will  at 
once  proceed  to  have  same  set  aside  by  the  Court  of 
Chancery,  and  will  make  use  of  this  notice  in  any  such 
proceeding  as  he  may  be  advised. 

"James  W.  Bi,ake,  Solicitor  for  Martin  Lydon, 
"  10,  Henry-street,  Dublin,  and  Galway. 
''Dated  April  I6tk,  1870. 

"  To  Messrs.  John  Lydon,  Michael  O'Brien, 
and  Miss  Kale  Lydon." 

On  April  aoth  a  draft  deed,  reciting  the  alleged 
agreement,  was  furnished  by  Mr.  Jennings,  on  behalf 
of  John  Lydon,  to  Martin  Lydon,  with  a  notice  calling 
on  him  to  assi^  the  premises ;  and  this  was  tbe  only 
answer  to  Mr.  Blake's  notice.  The  drafl  was  returned 
unapproved,  and,  though  John  Lydon  stated  that  he 
repeatedly  applied  to  Martin  Lydon  to  carry  out  the 
agreement,  and  had  a  .  bill  for  specific  performance 
printed  at  the  time  of  Martin's  death,  no  proceed- 
ings were  actually  taken  in  his  life-time.  Martin 
Lydon  instructed  Blake  to  prepare  an  assignment  of  the 
premises  to  Michael  Lydon,  and  by  deed  of  29th  April, 
J  870,  the  premises  were  assigned  accordingly  to  Michael 
Lydon,  who  entered  into  possession  on  tbe  death  of  the 
assignor.  On  May  7th,  1870,  John  Lydon  and  Kate 
Lydon  were  married.  On  tbe  iad  November,  1870,  a 
summons  and  plaint  was  issued  by  John  against  Martin 
and  Michael  Lydon,  for  the  amount  of  the  promissory 
note;  and  on  the  death  of  Martin  proceedings  were 
continued  against  Michael  Lydon,  and  the  money  ulti- 
mately recovered  from  him.  The  fact  of  the  delay  in 
filing  the  bill  after  the  death  of  Martin  Lydon  John 
Lydon  explained  by  stating,  that  same  was  wholly 
occasioned  by  the  acts  of  Michael  Lydon,  whom  he 
cited  to  take  out  administration  to  Martin  Lydon ;  that 
Michael  Lydon  formally  accepted  the  office  of  adminis- 
..trator,  but,  after  many  delays  and  evasions  of  the  duty 
4>f  exttaoting  letters  of  administration,  his  conduct  was 


held  to  amount  to  a  renunciation  of  the  office,  and 
ultimately,  on  February  7tb,  1872,  an  adijlaistration, 
limited  to  the  subject-matter  of  tbe  suit,  was  granted  to 
Daniel  Lydon  on  John  Lydon's  nomination.  With 
regard  to  the  agreement,  John  Lydon's  case  was  that 
at  the  time  of  its  execution  Martin  Lydon  was  sober, 
subject  to  no  pressure,  and  understood  perfectly  what 
he  was  doing;  and  to  establish  this  he  put  in  the 
affidavits  of  Francis  Jennings,  an  assistant  in  the  office, 
and  son  of  Richard  Jennings,  solicitor,  who  said  that 
he  prepared  the  said  draft  agreement,  having  been  eeut 
for  to  the  house  of  Michael  O'Brien,  a  toll-collector, 
where  there  were  present  Martin,  Kate,  and  John 
Lydon,  and  Anne  and  Michael  O'Brien.  All  these 
parties  bore  testimony  to  the  competency  and  sobriety  of 
Martin  Lydon  on  tbe  occasion.  Tbe  Vice-chancellor, 
being  of  opinion  that  the  case  of  undue  pressure  and 
intoxication  of  Martin  Lydon  bad  failed,  made  a  decrra 
for  specific  p>erformance.  From  this  decree  Michael 
Lydon  now  appealed. 

Mr.  M'Kenna,  for  the  appellant,  referred  to  Darkin 
V.  Darkin,  1 7  Beav.  578,  1  W.  &  T.,  L.  C.  (Eq.)  507. 

AJr.  Campion,  Q.C.,  (with  him  Air.  Macdennot),  [at 
tbe  respondent,  cited  Clowes  v.  Higginson,  1  Yes.  &  B. 
527 ;  Omerod  v.  Hardman,  5  Ves.  jun.  722 ;  Browne  v. 
M'Clintock,  L.  R.  6  H.  L.  456 ;  Parker  v.  TameU,  2 
De  G.  &  Jon.  559;  Finney  v.  Pardg,  9  Ir.  Ch.  847; 
Croome  v.  Lediard,  2  Myl.  &  K.  251 ;  Sugdeo's  Ven- 
dors and  Purchasers,  14th  ed.  163. 

Sir  J.  Napisr,  L.C— We  are  all  well  satisfied  thst  tlie 
decree  of  the  Vice-Cbancallor  cannot  be  sustained.  We  are 
nut  here  to  decide  on  questions  of  hardship.  John  Lydon 
married  this  lady  for  better  or  for  worse.  It  appenred  that 
in  the  year  1870  there  were  ne^cintions  fur  the  inaniageof 
these  pRrties,  which  ant  tlius  stated  by  tbe  appellant  in  the 
10th  paragraph  of  hu  petition  of  appeal  : — "  About  tbe 
middle  of  March  negodations  with  saiii  Martin  Lydon  and 
defendant,  Michad  Lydon,  were  renewed  by  the  pUintitI  in 
respect  of  said  maniage,  and  it  was  a^wd  that  Kate 
Lydon's  fortune  fliould  be  £S0,  to  be  secured  liy  the  joint 
note  of  said  Martin  and  Michael  Lydon.  The  note  wu 
signed  and  banded  to  tbe  plainti^  and  defendant,  Michael 
Lydon,  charges  that  no  other  fortune  was  ever  agreed  on." 
Now,  in  bis  answer  tu  that  respondent  says,  in  the  Stb  para- 
graph : — "  It  is  wholly  untrne  that  I  agreed  to  marry  the 
said  Kate  Lydon  on  £50  being  secured  to  her  by  the 
promissory  note,  in  the  10th  paragraph  of  the  petition  of 
appeal  mentioned,  nor  had  I  any  knowledge  of  the  agree- 
ment therein  alleged,  nor  was  I  aware  of  the  existence  rf 
the  said  note  till  long  after  it  had  been  made.  It  was  never 
suggested  to  me  that  tlie  siiid  note  should  be  a  substitute 
for  the  agreement  to  sell  me  the  said  house  and  premises,  or 
that  I  should  not  be  paid  tbe  said  note  when  at  maturity,  if 
the  agreement  were  entered  into,  and  I  say  I  would  not 
have  consented  to  marry  the  said  Kate  Lydon  unless 
and  until  the  contract  of  tbe  lltb  April  had  been  entered 
into."  At  that  time,  on  the  34th  March,  1870,  there  were 
these  negociatiouE  on  foot,  which  the  one  aide  say  referred 
to  the  one  subject-matter,  and  tbe  other  to  a  different  una. 
But  be  that  as  it  maj,  John  Lydon  got  the  note  at  soiue 
time,  and  how  did  he  act  with  legnrd  to  the  note  !  In  con- 
sidering statemtnts  of  thix  kind  1  have  found  nothing  so 
important  as  tu  see  how  the  parties  acted  sufasirquently. 
He  proceeds,  on  the  2nd  November,  by  summons  and 
plaint,  to  realize  the  amount  of  it.  How  does  be  act  with 
rtgard  to  the  house  and  premises !  Before  he  married  at 
all, after  he  proceeded  to  obtain  this  agreement,  on  the  12th 
April,  the  day  following  its  execution,  Maitin  Lydun  went 
to  Mr.  Blake,  and  tlien  comes  the  notice  [His  Lordship  here 
re.td  the  notice  which  Blake  served  on  John  Lydon, 
Michael  O'Brien,  and  Kate  Lydon]  Now,  how  was  that 
followed  up  on  the  other  hand?  On  April  20tb,  four  days 
after,  a  dri^t  deed  was  furnished  to  Blake,  but  tbe  draft  deed 
was  returned  by  him  unapproved  of,  and  beyond  sending 
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that  draft  deed,  no  answer  wns  innde  to  Blake's  notice. 
He  realizes  his  srcaritjr  on  the  one  band,  and  on  the  other 
he  only  sends  the  draft  deed :  why  did  he  leave  one 
security  in  abeyance,  and  realize  the  other  t  There  he  holds 
his  hand  and  does  nothing,  but  he  gets  into  hii  poclcet  the 
proceeds  of  the  promiswry  nota  The  proper^  that  he 
says  wax  agreed  to  be  made  part  of  the  oonsidiiration  for  his 
marryinit  Kate  Lydon  is  awigued  to  Michael  Lydon,  and 
thuD,  Michael  Lydon  having  gut  into  possession,  John 
Lydon,  nevertht-leNS,  maniis  this  lady,  and  takes  the 
promissory  note.  Does  he  take  any  step  in  the  life-time  of 
Martin  Lydon  I  He  takes  a  step  ns  to  the  promissory 
note,  but  not  an  to  the  house  anil  premises.  What  inference 
Ho  I  draw  from  that  f  That  he  did  not  think  he  had  a 
right  to  anything  but  the  promissory  note.  He  leaves  the 
defendant,  Michael  Lydon,  in  pnnsession,  and  then,  after 
some  years,  lie  files  his  bill  to  ask  a  Court  of  Eqni^  to  give 
validity  to  this  agreement  that  he  has  sot.  The  Court,  when 
it  is  avked  for  itx  aid  to  decree  specino  performance,  ought 
to  be  satisfied  that  the  contract  ought  to  be  performed  i  n 
conscience  and  equity.  I  have  always  undervtood  that 
where  the  case  is  doubtful  a  Cuurt  of  Equity  ought  not  tu 
lend  its  authority  to  effectuate  that  which  it  is  not 
quite  clear  about  We  ought  to  hold  our  hand  in  a  ease 
with  such  a  cloud  of  doubt  upon  it  as  this.  If  it  had 
depended  on  the  mere  allegation  of  drunkenness,  I  would 
have  had  great  difSoulty,  for  it  is  hard  to  oome  to  a  conclu- 
sion on  paper  evidence.  Where  there  is  a  real  bond  fide 
question  of  fact  let  us  have  the  real  witnesses  themselves. 
I  put  Vary  little  value  on  paper  evidence ;  therefore,  on  that 
part  of  the  case  I  should  not  have  been  inclined  to  this  view 
which  I  have  taken. 

'  Lawson,  L.C!. — In  this  oaae  I  ooncor  with  the  judgment 
of  Loni  Commii-siuner  Napier;  and  I  must  say  that  1  never 
SAW  a  case  in  which  it  was  more  free  for  a  Court  of  Equity 
to  refuse  specinc  performance.  We  have  the  evidence  of 
Mr.  Blake,  who  wan  solicitor  for  Martin  Lydon,  that  on  the 
24th  February,  IHTO,  John  Lydon,  the  plaintifi^  called  on 
him  alone,  nut  accompanied  by  the  old  man,  and  told  him 
that  be  waiittrd  that  assignment  drawn  up.  Blake  refused 
to  act  without  seeing  the  old  man,  and  Martin  LyUon  did 
come  to  hiiu,  but  he  was  under  the  influence  of  drink. 
Blake  swears  that,  and  I  entirely  beiieve  him.  Blake  moiit 
properly  said  he  did  not  consider  liim  in  a  fit  state  to 
ezecote  the  deed,  and  told  them  to  return,  but  they  never 
did  return.  What  does  thi*  plaintiff  do,  having  notice  that 
Blake  was  protecting  the  interests  of  this  old  man  as  his 
■oUcitor,  and  badly  he  wanted  advice !  He  and  bis  friends 
go  an<l  appoint  a  meeting  at  the  house  of  one  U'Btien,  and 
tfaey  send  for  a  Mr.  Jennings,  who  never  knew  the  parties 
before,  and  then  the  execution  of  this  instrument  took  place 
on  tlie  nth  April,  1870.  In  five  days  after,  Biake,  by  the 
instructions  of  the  old  man,  served  a  notice,  in  which  he 
expressly  impeached  that  deed,  and  he  does  not  say,  "I 
will  resist  the  performance  of  that  contract,"  but  "  I  will 
take  steps  to  set  it  aside."  Could  tliere  be  a  more  distinct 
repudiation  of  the  deed  !  There  was  no  reply  given  to  that 
iiotioe,  but  ill  the  nrdiitary  course  of  business  a  draft  deed 
was  ftimishtd,  and  that  was  just  sent  back  again.  If  John 
Lydon  ever  meant  to  set  up  any  claim,  it  became  his  duty 
at  ODoe  to  file  his  bill,  and,  in  my  opinion,  his  not  doing  so 
is  not  mere  laches,  but  a  distinct' acquiescence  in  the  truth 
of  that  nutice,  that  that  document  was  executed  under 
circumstances  which  invalidated  it.  I  see  a  clear  and 
distinct  repudiation  by  act  and  document  of  that  deed,  and 
I  believe  tiiat  that  was  acquiesced  in  during  the  lifetime  of 
Martin  Jiydon.  There  is  another  matter  on  which  1  do  not 
mean  to  rest  my  jadgiuent,  that  is  about  the  promissory 
uota  and  the  verbal  agreement  that  Martin  Lydon  was  to 
live  in  the  hoare  after  the  assignment.  John  Lydon  admits 
that  the  last  matter  was  spoken  ot  at  the  time,  but  I  r.itlier 
rest  on  that  as  reflecting  on  the  whole  of  the  trausactiun,  as 
ahuwitig  that  the  old  man  bad  not  proper  protection,  and 
that  he  was  left  without  proper  advice. 

ChbISTIAm,  L.J. — I  am  of  the  same  opinion,  and  I  shall 
-not  r^wat  what  has  been  already  said.     I  rest  my  d«eiirfon 


upon  one  simple,  narrow  point — I  bold  that,  upon  every 
principle  which  governs  the  Court  in  enforei  ncr  specific  per- 
tormanoe,  the  length  of  time  which  the  plaintiff  has  suffered 
to  elap'w  during  the  life-time  irf  Martin  Lydim  without 
filing  his  bill,  without  taking  any  account  at  all  of  the 
additioual  sixteen  months  which  elapsed  after  the  death  of 
Martin  Lydoii,  disentitles  him  to  the  ri'lief  he  seeks.  I 
hold  that  his  seven  mouths'  submission  to  the  notice  of 
repudiation  was  alone  fatal  to  the  present  case. 

Solicitor  for  the  appellant,  James  W.  Blake. 
Solicitor  for  the  responilent,  Richard  Jennings. 


LANDED  ESTATES'  COURT. 

Reported  by  R.  D.  Mdrrat,  Esq.,  Bsrrister-at-law. 

(Before  FLiUAOAM,  J.) 

In  the  matter  of  the  Estate  of  IIbmbt  Gbegb,  Sbn..  and 

Others,   Owners;   Rkt.  Joseph   Bradsbaw,  Feti- 

tioner. 

May,  1874 Misdescription  in  map  attacked  to  Rental— 

Discharge  of  purchaser. 

Where  the  vendors  had  caused  a  map  to  be  prepared, 
with  the  portion  to  be  sold  (consisting  of  two  lots)  coloured 
green,  and,  after  the  preparation  of  the  map,  changed  their 
intention  and  determined  not  to  sell  the  smaller  lot,  the 
purchaser,  who  thought  bona  fide  that  he  was  purchasing 
both  lots,  and  had  paid  his  purehase-moneg,  was  held 
entitled  to  be  discharged  frcm  the  purchase. 

The  property  in  this  matter  was  shown  in  the  map  in 
two  parts  coloured  green ;  the  one  a  larire  parcel  of 
laud,  called  on  the  map  lot  1,  part  of  the  lands  of 
Lurgantameny,  and  the  other  part  near  to  Donagh- 
cloney  Bridge,  comprising  6a.  Or.  3p.,  described  as  part 
of  No.  I.  In  the  description  in  the  rental  the  pro|)erty 
was  stated  to  consist  of  one  parcel.  It  appeared  that 
the  vendors  had  at  first  intended  to  sell  both  parts,  and 
that  the  map  was  prepared  with  that  intention ;  but 
subsequently,  by  some  family  arrangement,  the  smaller 
plot  bad  been  disposed  of  to  one  of  the  vendors,  and 
was,  therefore,  not  mentioned  in  the  description  in  the 
rental.  Hugh  Harrison  became  the  purchaser  for  about 
£5,500.  He  was  unable  to  read  ana  write,  but  his  son, 
who  could  do  so,  was  present  with  him  at  the  sale. 
The  vendors  told  the  auctioneer  to  annonnoe  that  the 
smaller  plot  would  not  be  sold,  bat  the  purchaser  and 
his  son  both  swore  that  they  did  not  hear  this 
announced. 

Afr.  J.  Erazer,  for  the  purchaser. — ^The  land  de- 
lineated on  the  rental  map  as  lot  Na  1,  and  therein 
described  as  part  of  lot  No.  1,  should  be  conveyed  to  the 
purchaser  under  his  purchase  of  said  tot,  or,  in  the  event 
of  such  portion  not  being  conveyed  to  him,  he  should  be 
awarded  compensation  in  lieu  thereof.  The  purchaser 
could  not  read  and  write,  and  was  guided  solely  by  tlie 
pictorial  description  in  the  map  attached  to  the  rental 
Though  he  could  not  read  the  rental,  he  could  under- 
stand  the  map.  Neither  he  nor  his  son  heard  the 
auctioneer  make  the  announcement  at  the  auction,  and, 
consequently,  the  vendors  have  made  a  gross  misde- 
scription of  the  premises.  The  purchaser  pointed  oat 
the  mistake  as  soon  as  he  oould ;  he  purchased  bona  fide, 
and,  tba«fore,  he  ought  to  be  compensated.  In  re 
Broione,  3  Ir.  Jur.  N.  S.  185 ;  m  re  Gore,  3  Ib.  L.  T. 
137;  LR.3£q.  260. 

Mr.  IV.  D.  Andrews,  Q.C.  (with  him  3/r.  Weir).— 
This  is  not  a  case  for  compensation.  The  vendors  did 
ail  they  could  to  rectify  the  mistake.  When  the  map 
was  prepared  they  intended  to  sell  all,  but  afterwards 
kept  die  small  portion  by  a  family  arrangement.    'ni€y 
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told  the  auctioaeer  to  say  that  the  small  portion  would 
not  be  sold,  and  he  swears  he  aDuounced  it.  The 
purchaser  clearly  cannot  be  compensated,  and  he  ought 
not  to  be  discharged  for  so  trifling  an  amount. 

FL^HAOAlf ,  J. — ^Tbis  is  a  case  in  whicb  a  sale  took  -pbuie 
in  the  conntiy,  and  the  purchHser  wu  Hugh  Harrison,  for 
about  £5,500.  He  swears  be  is  illiterate  ;  bat  he  muHt  be  a 
shrewd  and  iDtelligent  man.  As  to  the  rmtal,  an  inteUigent 
man  reading  it  would,  of  course,  see  that  the  detached  part 
was  not  intended  to  be  sold ;  but  an  ordinary  man,  not 
oonversnut  with  legal  matters  or  rentals,  would,  probably, 
come  to  the  conclusion  that  all  the  property  coloured  green 
was  to  be  sold,  as  appeared  by  the  map.  Jfae  map  is,  of 
course,  of  no  use,  unless  it  is  to  be  incorporated  with  the 
rfst  of  the  rental.  Now  it  is  clear,  from  the  evidence,  that 
Harrison  thought  he  was  getting  both  pieces  of  property 
when  he  was  buying,  and  it  is  equally  clear  that  the  vendors 
did  not  mean  to  sell  the  smaller  piece,  and  it  is  on  tfais  latter 
ground  that  I  do  not  think  this  is  a  caae  for  compensation. 
As  to  wbetlier  I  shall  discharge  the  purchaser  diepands  on 
the  question — Had  he  reasonable  grounds  for  knowing  that 
the  smaller  plot  was  not  oumprised  in  the  sale  1  Now,  Mr. 
Harrison  swears  that  h«  believed  that  the  second  plot  was 
intended  to  be  included  in  the  sale.  His  son  swears  the 
same.  Mr.  Andrews,  the  solicitor  having  carriage  of  the 
proceedings,  told  the  auctioneer  to  announce  at  the  sale  that 
It  was  to  be  oeoitted,  and  Mr.  Cherry,  the  auctioneer,  in  bis 
affidavit,  swears  that  he  did  mention  it.  *  But,  it  was  gross 
negligence  on  tb«  pari  of  the  vendor's  solicitor  not  to  amend 
the  rentaht  The  small  piece  of  property  might  have  been 
struck  out  of  the  map,  and  a  note  might  have  been  inserted 
on  the  rental  to  the  effect  that  the  smaller  part  was  not  to 
be  sold.  But  as  it  is,  tiie  rental  comes  up  here  nnaltered 
and  nnamended.  If,  therefore,  Mr.  Harrison  electa  to  be 
discharged,  I  shall  discbarge  faini  from  the  purchase.  Mr. 
Harrison  will  in  that  case  be  entitled  to  get  back  bia 
purchase  money,  and  interest}:  thereon  ;  and  the  question  of 
costs  will  be  reserved  till  the  Court  is  informed  what  course 
Mr.  SUu-rison  elects  to  adopt.  For  this  purpose  let  the  case 
stand  for  a  week. 

Mr.  Greer  having  elected  to  stand  by  bia  parchaM, 
the  Court  allowed  him  his  costs  in  the  matter. 
Solicitor  for  purchaser,  George  G.  TyrrelL 
Solicitors  having  carriage,  Atidrews  ir  Madame. 


COURT  OF  QUEEN'S  BKNCH. 

Reported  by  S.  N.  ELBmaioK,  Esq.,  Barrister-at-law. 
(Before  O'Bribm  and  Fitzgebals,  JJ.) 

CoUiMAN  V.  FaTJLE. 

June  1,  1874 Practice — Security  far  coOf — Plaintiff 

resident  in  England — Judgments  Extension  Act,   1868 

Common  Law  Procedure  Act,  1853,  tec.  52 — Special 
circumstances. 

Motion,  to  compel  a  plaintiff"  j-esident  in  England  to  give 
security  for  costs,  refused,  as  no  special  circumstances  were 
shown  to  induce  the  Court,  in  its  discretion,  to  grant  the 
order. 

White  and  Hart  v.  Carroll,  8  Itt.  L.  T.  R.  63, 
fblloieed. 

Motion,  on  behalf  of  the  defendant,  for  an  order  that 
the  plaintiff  do  give  security  for  the  costs  of  this  action, 
or,  for  "  such  parts  of  tlie  proceedings  therein"  as  the 
Court  should  direct,  and  that  all  proceedings  be  stayed 
till  such  security  be  given.     The  plaintiff  was  described 

•  See  ner  Lvncb,  J.,  fPigmore't  Estate,  6  Is.  L.  T.  B.  169 

[Ed./.Z.  y.  iep.] 

t  See  Darganrt  tCstate,  4  1b.  L.  T.  187.-[Eo.  /.  L.  T.  itep.1 
.  t  See  KeUg'i  Eitate,  6  Is.  L.  T.  K.  19d.-rED.  /.  L.  T. 


in  the  summons  and-  jMnt  as  residing  ia  Woolnyct^ 
Kent.  The  defendant  lived  in  Dublin.  It  wm  -ait 
action  of  trover  iat  a  paper- writing,  dated  tbe  %\A 
and  24th  August,  1868,  whereby  John  Vance  left  to 
the  plaintiff  we  house,  No.  3,  Upper  Fembroke-«((«et. 
The  defendant,  in  an  affidavit  in  support  of  the  motiort, 
deposed  that  there  was  no  foundation  whatever  for  the 
action ;  that  tbe  defendant  never  had  in  his  possession 
any  such  document,  and  that  he  had  a  just  defence  to 
the  action  upon  the  merits;  that  the  plaintiff  had  not 
been  resident  in  Ireland  for  a  year,  and  he  (defendant) 
believed  that  he  had  no  property  within  the  jurisdiction, 
but  was  living  on  a  small  pension  only,  and  residing 
with  his  son  in  furnished  lodgings  in  Flumstead,  not 
Woolwich ;  and,  as  a  circumstance  showing  the  nature 
of  the  plaintiff's  resources,  he  adduced  the  alleged  fact 
that  the  plaintiff  had  given  him  his  bond  for  a  sum  of 
£400,  in  which  he  was  indebted  to  him  (defendant), 
but  he  had  never  been  able  to  obtain  pavment  of  that 
amount,  nor  any  part  of  the  debt.  l?be  defendant 
further  alleged  that  the  action  was  not  bona  fide,  but 
was  vexatious,  and  brought  for  the  purpose  of  subject- 
ing him  to  the  costs  of  his  defence. 

Houston,  in  snpport  of  the  motion. — The  motion  is 
in  one  respect  peculiar,  as  the  security  for  costs  whic^ 
the  defendant  requires,  includes  security  for  interloeu4 
toiy  costs.  The  probabilities  are  that  there  will  be 
interlocutory  costs.  They  could  not  be  recovered  in 
England  under  the  Judgments  Extension  Act.*  In 
White  V.  Carroll,  8  In.  L.  T.  R.  63,  the  Court  refused 
the  application,  because  it  did  not  appear  that  there 
were  any  circumstances  to  render  the  giving  of  security 
necessary;  but  that  case  does  not  govern  the  motion 
BOW  before  the  Court,  as  here  the  action  is  a  groundless 
one.  Raebum  ▼.  Andreaf,  L.  R.  9  Q.  B.  1 18,  followed 
in  White  v.  Carroll,  does  not  apply,  because  in  England 
security  for  costs  is  not  a  statatory  right  as  it  is  in 
Ireland,  under  C.  L.  F.  Act,  1858^8.  .56. 

[O'Bbibn,  J In  White  v.  TarroSiJ  said  that  it  was 

not  necessary  to  consider  the  question*^  to  the  special 
drcumstances  that  in  the  discretion  of  ^  Court  might 
warrant  the  granting  of  the  order.]  t 

There  are  special  circumstances  in  this  i|se.  If  not, 
it  is  difficult  to  know  what  would  be  spt^I  orcum- 
stances,  ', 

[O'Brien,  J It  cannot  be  maintained  tiAt  poverty 

is  of  itself,  as  the  defendant  alleges,  a  specifl  circum- 
stance. The  only  thing  that  may  be  urgel  is,  that 
there  is,  as  you  say,  a  good  defence  to  the  aF^on,  and 
that  the  detendant  never  got  possession  of  t^heSocument 
in  question,  which  statements  have  not  beei,  contra- 
dicted.    FiTZQEaALD,  J The  party  would  blentitled 

to  every  remedy  which  a  judgment  creditor  in  ^Ingiand 
has.  When  the  certificate  of  the  judgment  h^  been 
registered  it  becomes  in  effect  an  Eaglish  jud^esC, 
with  all  the  remedies  appertaining  to  it.J  \^ 

The  certificate  does  not  convert  it  into  an  Enj^r^ 
judgment ;  and  it  is  not  clear  that  we  could  get  unc%Q 
the  Debtors  Act  in  England  an  order,  enabung  us  ^. 
commit  the  debtor  if  he  did  not  pay  the  amount.  Ju 
Clarke  v.  Crater,  pending  before  the  Common  Fleas  oil 
a  similar  motion,  the  question  as  regards  interloculor)|k 
costs  was  argued,  and  the  Court  has  reserved  judgment 

M^Loughlin,  contra. — The  question  of  poverty  is  not' 

*  See  Gorod  v.  Halliday,  4  Ik.  L.  T.  551,  where  the  Court  of 
Exchequer  refuiied  to  direct  the  Master  to  give  a  special  cerUfl- 
cate  of  an  order  of  the  Court  fur  payment  of  costs,  iu  order  to 
enable  the  party  to  register  it  in  ifngland,  under  the  Judgments 
Extaiision  Act.    And  see fi  la.  L.  f.  <1L    \TU.  I.  L.  T.»V-] 
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here  aa  element  for  eonaidenttion,  and  the  Ciourt  Trill 
not  decide  the  question  of  merits  upon  affidavits.  The 
assertions  made  in  the  defendant's  affidavit  could  be 
refuted  by  the  plaintiff  on  affidavit,  bat  would  the 
Court  entertain  it?  Whitt  t,  Carroll  n  not  distinguish- 
able from  the  preaent  case. 

O'Bbikk,  J. — The  drcumstonceii  of  tliia  cane  am  not  such 
aa  to  warrant  as  in  granting  the  motion.  We  are  not  to 
tnr  the  qaestion  of  merits  in  auch  a  cnae  upon  af&davita. 
The  defendant  iiayi,  in  his  affidavit,  that  the  plaintiff  does 
not  reside  in  Ireland,  and  that  h«  has  no  cause  of  action, 
and  if  there  were  an  answering  affidavit  we  would  have 
conflicting  statements.  We  cannot  decide  the  case  in  snoh 
a  way.    We  shall  malie  no  rule  on  the  motion. 

FlTZSUULD,  J. — ^We  would  not  bejnstffied  in  making 
the  order  which  has  been  applied  for  here ;  and  I  protest 
against  the  practice  of  trying  upon  motions  the  merits  of 
snch  a  case.  With  regard  to  interlocutoiy  costs,  we  shall 
protect  the  defendant  in  this  particular,  for  if  we  give  him 
any  costs  we  shall,  by  making  them  costs  in  the  cause, 
enable  him  to  add  them  to  the  judgment  in  England.  As 
tu  the  speoial  circumstances  luged  in  this  ease,  as  entitling 
tha  defendant  to  the  order  which  he  seeks,  we  do  not  sea 
any.  Tha  poverty  of  a  plaintiff  is  not,  of  itself  a  special 
ciivamstanoe.  We  cannot  try  to  arrive  at  a  conolasion 
relative  to  tha  merits  of  the  case  by  a  comparison  of  affi- 
davits. The  defendant  swears  that  he  never  had  the 
docoment  in  his  possession  ;  that  he  is  not  chargeable  with 
the  detention  of  it,  never  having  bad  it  at  all.  It  is  consis- 
tent with  a  party's  being  in  an  action  of  trover  chargeable 
with  the  detention  of  a  doonment,  that  it  is  in  the  bands  of 
his  agent.  Special  oircnmstances  might  be  supposed,  snch 
■s  miere  an  nnoertifieated  bankrupt,  residing  abroad,  is 
suing  for  that  which  has  been  vested  in  his  assignees,  or 
wlian  a  declared  insolvent  residing  abroad,  is  suing  in  like 
maimer,  or  where  the  pers<m  beneficially  interested  in  the 
•abject-matter  of  the  action,  allows  others  to  sue  for  his 
benefit,  he  being  at  the  time  out  of  the  jurisdiction.  In  the 
case  of  a  plaintiff  who  makes  a  misrepresentation  as 
to  his  residence  in  England,  where  be  cannot  be  found — a 
false  place  of  abode  having  been  given — there  should  be 
flwid  in  the  conduct  of  the  party  to  justify  the  Court  in 
leqniring  the  plaintiff  to  give  sennrity  for  costs.  In  this 
case,  there  is  a  total  absence  of  any  of  the  various  oausas  that 
could  induce  the  Court  to  grant  a  motion  like  the  present, 
requiring  security  for  costs.  We,  therefore,  think  that  tha 
motion  should  be  refused,  with  costs. 

Motion  refxued. 

Attorney  for  plaintiff,  Leahy. 

Attorney  fiir  defendant,  M'-Govem. 


COURT  OF  COMMOy  PLEAS. 

Rqaorted  by  3.  R.  Stritch,  Esq.,  Barrister-at-Iaw. 

(Before  Momahan,  CJ~,  Keogh,  and  Moerm,  JJ.) 

ToEKmoTOH  V.  Corhob. 

May  89,  1874 — Practice — Common  Law  Procedure 
Act,  1870,  ».  6—"  Viable  means." 

On  a  motion  that  an  action  be  remitted  to  the  Civil  Bill 
Court,  tmder  the  C.  L.  P.  A.  Act,  1870,  ».6,  it  appeared 
that  the  plaintiff' aas  in  t?ie  employment  of  hit  father,  at  a 
$alary  o/"  £120  per  annum,  as  manager  of  a  business  of 
cabinet-making  and  upholntery. 

Held,  that  plaintijfs  means  were  not  "  risible  meant " 
^paying  costs  leithin  the  6<A  section  C.  L.  P.  A.  Act,  1870. 

Motion  that,  unless  securitv  for  costs  given,  the  action 
be  remitted  to  the  Civil  Bill  Court,  under  C.  L.  P.  A. 
Act,  1870,  8.  6. 

The  action  was  brought  to  retover  ^300  damages  for 
alauder,  assault,  and  battery.  In  support  of  the  motion 
■D  affidavit  waa  made  by  the  defendant,  stating  that 


the  plaintiff  was  a  young  man  without  any  visible 
means,  and  merely  an  assistant  to  his  father  in  the 
business  of  cabinet-making.  The  defendant  also  denied 
that  any  assault  was  committed,  or  that  the  wonb 
complained  of  were  uttered.  In  reply,  the  plaintiff 
deposed  that  he  bad  been  for  two  yean,  and  still  wa*, 
managing  his  father's  business  at  the  salary  of  £120 
per  annum,  and  that  he  was  well  able  to  pay  the  defen- 
dant his  costs. 

Cleary,  in  support  of  the  motion. — ^The  means  of  the 
plaintiff  sworn  to  do  not  constitute  visible  means 
under  33  &  34  Vict,  c.  100,  s.  6. 

Houston,  contra. — The  salary  of  the  plaintiff  is  suffi- 
cient to  satisfy  the  terms  of  the  Act.  In  Counsel  v. 
Gareie,  5  Ik.  L.  T.  R.  96,  Ik.  R.  5  C.  L.  77,  the  plain- 
tiff was  a  shop  assistant,  at  a  salary  of  £100  per 
annum,  and  the  action  was  for  slander.  Yet,  in  tnat 
case,  the  Court  refused  to  remit  Here  the  means  are 
not  only  greater,  but  the  plaintiff  is  in  his  fhther's 
employment,  which  is  therefore  more  likely  to  be 
permanent,  and  he  is  not  a  mere  shop  assistant,  but  the 
manager  of  the  business. 

[MoHAHAH,  C.J Are  not  "  visible  means  "  such  as 

could  be  taken  under  an  execution  ?] 

No.  A  plaintiff  -has  visible  means  when  he  has  such 
a  pecuniary  position  as  will  enable  him,  in  all  probabi- 
lity, to  pay  his  costs.*  In  Counsel  v.  Garvie,  Whiteside, 
C. J.,  says : — "  One  question  raised  in  this  case  is,  what 
is  meant  by  '  visible  means  ?'  Now,  I  prefer  the  word 
'  tangible ,  and  can  it  be  contended  that,  if  a  man 
has  an  office  to  which  a  salary  of  XI 00  per  annum  is 
attached,  he  is  posseased  of  no  tangible  meaos,  because 
his  property  is  not  visible  to  the  eye  ?  Clearly  not,  I 
think.  By  'visible  means'  is  meant  properties  which 
the  defendant  could  reach  to  pay  his  costs  in  the  event 
of  his  obtaining  a  verdict."  This  action  is  one  fit  to 
be  prosecuted  in  a  superior  court,  and  should  not  be 
remitted:  Kennedy  v.  Baxendale,  5  la.  L.  T.  R.  96; 
In.  R.  5C.  L.  81. 

Cleary,  in  reply In  Counsel  v.  Garvie,  the  motion 

was  refused,'  not  on  the  question  of  means  onl;^,  but 
because  the  case  was  such  as  should  be  tried  in  the 
superior  court  Whiteside,  C.J.,  in  his  judgment,  says: 
"The  next  point  is,  what  amount  of  damages  the 
plaintiff  is  likely  to  recover;  for  we  are  all  agreed,  as  I 
nave  already  intimated,  that  this  is  one  element  to  be 
taken  into  our  consideration.  Now  the  slander  com- 
plained of  bv  the  plaintiff  is  of  a  very  serious  nature, 
and  was  spoken  in  a  very  public  plar^?,  and'  calculated 
to  cause  much  damage  to  the  plaintiff  if  suffered  to 
pass  unref  uted.  It  is  therefore  probable,  at  all  events, 
that  the  plaintiff  may  recover  more  than  £H)."  Ana 
Fitzgerald,  J.,  in  the  Report  in  the  Irish  Law  Times, 
says : — '-  We  have  all  come  to  the  conclusion,  in  both 
cases,  that  the  plaintiffs  have  causes  of  action  fit  to  be 
tried  in  this  Court ;  therefore,  they  are  not  cases  in 
which  we  can  make  the  order."  The  character  of  the 
cause  of  action,  and  not  the  description  -  of  the  means 
of  the  plaintiff,  was  the  ground  of  that  decision,  and 
therefore  it  is  not  an  authority  against  the  motion  now 
made. 


*  It  might  be  added  that  tha  salanr  might  be  attached  under 
C.  L.  P.  A.  Act,  1866,  a  63 ;  and,  that  such  attachment  is  an 
execution,  aee  tfoUm  v.  Hornidyt,  Ib.  R.  8  C.  L>  48.  And  tha 
salary  would  be  plainly  means  of  payment  within  the  Debtors 
Act,  a.  6,  for  the  purpose  of  warranting;  an  order  of  com- 
mitment; qf.  Mom*  V.  Cauunt,  8.  Ir.  L.  T.,  108.  ^o.  that  an 
attornev's  pror^ssioual  income  is  "  visible  means ;"  see  llunter  v. 
lMircy,'7  Ir.  L.  T.  56«;  ffoHiMaa  v.  Jachnan,  19  W.  K.  208.— 
[Eo.  /.  L.  T.  R^.] 
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Cos.  Ch.] 

GA8BT  V.  Galwat — Re  Carew,  a  Bankrupt. 

[B. 

MoNABAN,  C.J.— The  menus  of  the  pUlntiff  are  not 
"  vinible  ineana"  within  the  meaning  of.  the  Act.  "  Vinible 
means"  are  such  ao  the  defendant  can  render  available  for 
his  ciiste  by  levying  an  exeoation.  The  pluotiff  will  have 
an  opportunity  of  giving  security  for  costs,  and  so  showing 
his  bonafidet  in  the  action. 

Motion  granted. 

Attorney  for  piaintiS',  Dwme. 
Attorney  for  defendant,  LaieUtf. 


CONSOLIDATED  CHAMBER. 

Reported  by  Cecil  R.  Roche,  Esq.,  Barrister -at-law. 

(Before  MoREUs,  J.) 

Casbt  v.  Galwat. 

19lh  May,  1874 Practice— C.  L.  P.  A.  Ad,  I870,«ec. 

6 — Striking  out  count  in  detinue — Remitting  to  Quarter 
Sessions. 

Motion  granted,  that  a  count  in  detinue  be  struck  out  of 
the  summons  and  plaint,  and  that  the  remaining  causes  of 
action  be  remitted  to-  the  CivU  Bill  Court,  under  the  C.  L. 
P.  A.  Act,  1870,  see.  6. 

Motion  that  a  count  in  detinue  be  struck  out,  and  the 
action,  thereupon,  remitted  to  Quarter  Sessions. 

The  action  waa  for  breaking  and  entering  a  close  of 
plaintiffs,  and  seizing  a  quantity  of  meat,  and  the 
summons  and  plaint  also  contained  a  count  in  detinue 
for  the  same  meat,  claiming  a  return  thereof,  and  £50 
damages.  The  plaintiff,  Denis  Casey,  who  was  a 
victualler  in  the  city  of  Cork,  was,  prior  to  August, 
1873,  in  the  employment  of  a  butcher  named  Leahy. 
At  that  date  Leahy  failed  in  business,  and  the  plaintiff 
took  up  the  business  in  the  stalls  which  had  been  used 
by  Leahy.  In  September,  1873,  the  defendants,  as 
sergeants  of  the  Court  of  Record  of  the  borough  of 
Cork,  seized  at  the  plaintiff's  stall  .£70  worth  of  meat, 
under  decrees  which  had  been  obtained  against  Leahy. 
The  plaintiff  believed  that  the  seizure  took  place  by  one 
of  the  defendants  as  sub-sheriff  of  the  city  of  Cork,  and 
commenced  an  action  against  the  High  Sheriff  of  the 
city  of  Cork.  In  November,  1873,  the  defendants,  in 
execution  of  civil  bill  decrees  against  Leahy,  made 
another  seizure  of  plaintiffs  meat  (for  which  seizure 
the  present  action  was  brought),  and  the  plaintiff 
commenced  another  action  against  the  sheriff.  The 
plaintiff,  having  subsequently  discovered  that  the 
seizures  were  made  by  the  defendants  as  ser- 
geants of  the  Court  of  Record  of  the  borough  of 
Cork,  abandoned  proceedings  against  the  sheriff,  and 
instituted  the  present  action.  The  meat  seized  in 
November  was  sold,  and  realized  £9  148.  lid.;  but  the 
plaintiff  swore  that  it  was  of  over  £iO  value.  The 
defendants  deposed  that  they  had  a  good  defence  on  the 
merits ;  that  the  plaintiff  had  no  visible  means,  and  that 
the  count  in  detmue  was  inserted  in  the  summons  and 
plaint  with  the  object  of  evading  the  provisions  of  the 
C.  L.  P.  Act,  1870. 

Mark  (TShaugkneAii/,  in  support  of  the  motion. 

(yRiordan,  contra. 

MoBRis,  J. — I  shall  order  that  the  case  be  remitted  to 
the  Cliainnan,  unless  the  plaintiff  give  security  ;  and  also, 
that  the  count  in  detinue  be  struck  out,  as,  in  point  of  fact, 
it  could  do  the  plaintiff  no  good  if  it  were  retained. 

Motion  granted.* 
•  See  Keogh  v.  AU^ne,  ante,  p.  7a— [En.  /.  L.  T.  Rep.} 


COURT  OF  BANKRUPTCY. 

Reported  by  E.  N.  Bi.ak£,  Esq.,  Barrister-at-Uw. 

(Before  Miller,  J.) 

Re  Cabew,  a  Bankrupt. 

Oct  10,  Nov.  28,  1873 35  ^  MVict.c  58,  ».  53— 

Fraudulent  preference — Voluntary    act    of  bankrupt — 
Contemplation  of  bankruptcy. 

In  order  that  an  act,  which  would  cause  a  distribution  of- 
asuts  different  from  what  would  be  made  m  bankruptcy, 
may  be  constituted  a  fraudulent  preference,  it  must  be  an 
act  dorte  in  contemplation  of  immediate  bankruptcy, and  on 
the  mere  motion  of  the  bankrupt. 

C.  having  purchased,  through  M.,  a  cargo  of  maize,  and 
being  able  to  pay  a  portion  only  of  the  purchase-money, 
M.,  'in  order  to  aid  C.  in  paying  the  residue,  procured 
certain  mercantile  firms  to  accept  bills  of  exchange  amount- 
ing to  i:6,000,  draum  by  C,  the  acceptors  being  guaranteed 
by  M.  against  all  liability.  C.  discounted  the  bUls  with  the 
Promnctal  Bank.  At  the  instance  of  the  manager  of  the 
Bank  (who  was  aware  that  C.  was  in  pecuniary  diffiatlties, 
but  who  did  not  apprehend  bankruptcy)  C,  in  January, 
1874,  deposited  with  him  certain  trade-bill",  as  a  security 
to  the  Bank  for  the  bills  for  £6,000  preciously  discounted. 
On  February  Srd,  1873,  the  manager  of  the  Bank,  at  the 
instance  of  M.,  applied  to  C.  in  reference  to  M.^s  liability 
on  his  guarantee,  and  it  was  arranged  that,  after  satisfying 
the  obligations  to  the  Bank,  the  proceeds  of  the  trade  bills 
should  be  held  by  the  Bank  as  a  security  fir  M.  The  bills 
guaranteed  by  M.  came  to  maturity  on  February  7th, 
1873,  and  were  taken  up  by  the  acceptors  to  whom  M.  had 
become  liable.  And  on  March  Hth,  1873,  C.  was  adjudi- 
cated bankrupt. 

Held,  th<a  the  dealing  with  the  trade  bills  did  not  amount 
to  a  Jraudulent  preference. 

Charge  and  discharge. 

The  facts  sufficiently  appear  in  the  judgment  of  the 
Court. 

Monroe,  for  chargeants. 

Carton,  for  the  assignees,  contra. 

MlLLlB,  J. — The  bankrupt,  while  trading  as  a  com 
merchant  and  commisxion  agent,  on  the  4tb  of  September, 
1872,  purehased,  through  a  person  named  Moruney,  of 
Oracechureh-street,  London  (a  merchant,  and  one  ot  the 
chaig'eaiits  in  this  matter),  a  cargo  of  maize  for  the  sum  of 
jC]  2,000.  In  the  conrve  of  trade,  delivery  and  possession  of 
that  cargo  could  not  be  procured  by  the  bankrupt  until  paid 
for.  The  bankrupt,  bemg  able  of  himself  to  provide  for 
payment  of  only  a  portion  of  that  caigo,  applied  to  Morooty 
to  assist  him  in  procuring  the  residue  uf  the  purchaae-mooey 
of  that  cargo  to  the  extent  of  £6,000.  Moroney,  accord- 
ingly, induced  one  firm,  upon  receiving  from  him  a  written 
guarantee  against  all  liability  in  that  reopi  st,  to  accept  bills 
drawn  by  tbe  bankrupt  on  the  4th  of  Movember,  liTi,  at 
three  months,  amounting  altngethur  to  £3,000.  Moroney 
likevrise  induced  another  iirni,  upon  receiving  firom  him  a 
verbal  guarantee  against  all  liability  in  that  respect,  to 
accept  other  bills  drawn  by  tbe  bankrupt  on  the  6th  of 
November,  1872,  at  three  months,  amounting  altogether  to 
a  further  sum  of  £3,000.  The  bankrupt,  shortly  afterward^ 
discounted  those  several  bills  thus  accepted,  amounting 
altogether  to  £6,000,  with  the  Provincial  Bank  at  Water- 
ford,  of  which  branch  a  person  named  Alliugham  waa 
manager.  It  is  admitted  that  Allingham,  as  the  manager 
of  tbe  Provincial  Bank  at  Waterfonl,  got  into  his  possession, 
in  the  latter  end  of  January,  1873,  certain  trade  bills 
belonging  to  the  bankrupt,  out  uf  which  be  collected  a  groxa 
sum  of  £2,658  19:i.  9d.,  which,  upon  receipt  of  them,  he 
clauned  to  huld  as  collateral  security  for  the  payment  by  tbe 
respective  aoovptors  of  tbe  several  bills  drawn  by  tbe  bank- 
rupt, amounting  altogether  to  £6,000,  and  those  held  on 
disoount  by  that  bank,  and  which  last  mentioned  billa 
W<mld  not  have  arrived   at    maturity    until  the  7th    at 
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Be  Camtw,  a  Bankrapt 


[B. 


Febnuury,  1878  ;  and  I  shall  presently  deal  with  theoiroam- 
Btances  under  which  snch  trade  billa  were  depoaited  with 
Mr.  vAilingbam  ai  manager  of  the  bank  at  Waterford.  ft  is 
alao  admitted,  that  on  the  8rd  of  February,  1873,  or  there- 
abouts, and  before  the  bills  diawn  by  the  bankrupt  and  thus 
accepted  for  £6,000  had  arrived  at  maturity,  Allin);ham, 
who  then  held  the  trade  bills  of  the  bankrupt  as  the  manager 
of  that  bank,  had,  at  the  instance  of  Moroney,  who  had  so 
goarsnteed-  the  acceptors  of  the  Ulli  of  the  bankrupt  for 
£6,000,  applied  to  the  bankrupt,  that  in  the  event  of  the 
bills  of  the  bankrupt  for  £6,000  being  taken  up  by  the 
acceptors,  he  (AUio((ham)  should  then  bold  saoh  trade  bills 
wad  the  proceeds  of  them  as  security  for  Moroney,  who  had, 
on  behalf  of  the  bankrupt,  guaranteed  such  acceptors 
against  any  liability  on  loot  of  thuse  bills ;  and  I  shall 
likewise  presently  deal  with  the  evidence  as  to  what  took 
iJaoe  on  the  occamnn  of  that  application  by  Allingbam. 
When  the  several  bills  for  £6,000  and  the  drafts  of  the 
bankrupt  reached  matuiity  on  the  7th  and  9th  days  of 
February,  1873,  they  were  not  then  taken  up  by  the 
bankrupt,  but  were  severally  then  taken  up  by  the  respec- 
tive acceptors  thereof,  who,  for  their  indemnity,  must  have 
looked  to  the  bankrupt^  or  Moroney,  who  had  guaranteed 
such  acceptors  that  the  bankrupt  would  have  taken  up  aooh 
several  bills  when  at  maturity.  Moroney,  when  his  liability 
in  respect  of  the  guarantee  srose  upon  the  failure  of  the 
bankrupt  to  take  up  his  drafts  required  Allingham  to  bold 
the  trade  bills  and  their  proceeds  bo  deponted  as  :i  securiW 
for  him  (Moroney)  to  that  extent  against  the  liability  which 
he  had  thus  incurred.  The  bankrupt  was  adjudicated  on 
the  14th  of  March,  1878.  Subwquently,  the  Provincial 
Bank  at  Waterford  lodged  to  the  crodit  oif  this  matter  the 
■um  of  £2,668  19s.  Od.,  as  the  piDoeeds  of  the  bills  thus 
deposited  with  it  to  abide  the  order  of  this  Court. 

Charges  iutve  been  filed  by  the  acceptors  of  the  bills  for 
£6,000,  and  by  Moroney.  as  the  guarantor  of  the  bankrupt 
in  respect  of  such  acceptances,  claiming  to  be  absolutely 
eutitiM  to  that  snm  of  £2,658  19a.  9d.,  upon  the  ground 
that  the  trade  billn  by  which  that  sum  bad  been  produced 
had  bien  specifically  deposited  with  the  manager  of  the 
Provincial  Bank  at  Waterford  as  security  fur  the  payment 
of  the  bills  of  which  they  were  acceptor*,  and  for  Moroney, 
as.the  guarantor  of  the  bankrupt,  fur  the  payment  by  him  of 
such  acceptances,  and  that  such  bills  for  £6,000  bad  thus 
been  taken  up  by  the  accept<ir«  thereof. 

The  asaignees  have  filed  a  discharge,  in  which  they  have 
put  the  chargeants  upon  proof  of  various  matteis  and  have 
raised  various  defences ;  but  tlieir  couneel  upon  this,  as 
upon  every  other  occasion,  has  fairly  put  the  case  of  the 
assignees  as  Kubstantially  resting  upon  the  single  question  as 
put  forward  by  the  7lh  parogiajih  of  that  discharge — 
namely,  whether  the  transactions  between  the  bankrupt  and 
Allingham  a«  nuknsger  of  the  Bank  in  relntion  to  the  trade 
bills  of  the  bankrupt  as  proved  did  not,  under  the  circum- 
stances, constitute  a  fraudulent  preference  by  the  bankrupt 
in  favour  of  that  bank  and  Moroney,  and  were,  therefore, 
altogether  void  as  against  them  as  such  assignees. 

In  order  to  constitute  any  act,  which  would  cause  any 
dlfierent  distribution  from  what  would  be  made  by  a  Court 
of  Bankruptcy,  a  fraudulent  preference,  it  must  be  an  act 
done  in  contemplation  uf  immediate  bnnkruptcy,  and  it 
must  be  done  on  the  mere  motion  of  the  bankrupt.  In 
consiilering  whether  the  transactions  in  this  case  amounted 
to  a  fraudulent  preference,  it  must  be  observed  that,  so  far 
back  as  the  3rd  of  May,  1873,  the  bMikrupt  was  very  fully 
examined,  and  was  silent  as  to  all  trxnsactions  relntive  to 
his  trade  bills  mentioned  in  the  charge  :  and  I  will  not  say 
that  this  circumstance  alone  would  furnish  an  inference  that 
the  bankrupt  himself  at  that  date  comddered  thxt  his  trade 
bills  had  been  specifically  appropiiated,  and  did  not  consti- 
tute general  assets  for  payment  of  his  creditors.  But 
Allingham,  the  manager  of  the  B.<nk,  was  examined  upon 
that  same  3rd  of  May,  1873,  in  the  presence  of  the 
bankrupt,  and  distinctly  swore  that  he  had  applied  to  the 
bankrapt  to  get  the  trade  bills  as  a  security  to  the  Bank  for 
the  bills  whidi  he  had  already  previously  discounted,  and  he 
tssigned  his  reason  for  doing  so— vie.  (in  answer  to  question 


22S),  "  When  he  saw  matters  coming  to  a  orisis  he  tried  to 
strengthen  bis  bands."  And  upon  the  same  oooasion  be 
further,  in  answer  to  question  233,  deposed  that,  having,  at 
the  instance  of  the  manager  of  the  Provinoial  Bank  at  Cork, 
soueht  for  an  interview  with  the  bankrupt,  he  (Allingham), 
on  the  3rd  of  February,  1873,  represented  to  the  bimkrupt 
the  hardship  it  was  upon  Moroney  losing  the  lurge  sum 
which  he  did,  and  that  the  reply  oi  the  bankrupt  was  that 
Moroney  was  entitled  to  every  farthing  he  (the  bankrupt) 
had  in  the  world  after  the  bank  was  paid  ;  and,  in  answer  to 
qneKtion  235,  Allingham  further  swore  that,  fur  reasons 
stated,  he,  upon  that  occasion,  told  the  bankrupt  that 
he  would  bold  the  bills  upon  that  understanding.  And, 
in  answer  to  question  237,  he  stated  that  he  knew 
perfectly  that  the  bankrupt  was  then  in  difficulties, 
and  that  it  was  in  consequence  he  took  the  collateral 
security,  but  he  did  not  apprehend  that  he  would  become 
bankrupt.  The  bankrupt  remained  perfectly  silent,  not- 
withstanding such  direct  testimony  heiifg  thus  given  in  bis 
presence  at  that  early  stage  of  this  matter.  Again,  upon 
the  28th  of  July,  1873,  Allingham  made  an  affidavit  in 
support  of  the  charge  filed  as  iDready  stated,  and  be  then 
specifically  repeated  the  statements  previously  made  by  him 
as  to  the  eircumstanoes  under  whioh  the  trade  biUs  had  been 
deposited  as  security  with  him,  and  whidi,if  adopted  by  the 
Court,  would  dispel  any  such  ease  of  fraudulent  preferenca 
by  the  bankrupt  as  alleged  by  the  assignees.  These  state- 
ments, on  deposition  and  affidavit  by  Allingham,  remained 
unchallenged  and  uncontradicted  by  the  bankrupt  until  he 
was  examined  on  the  10th  of  October,  1878,  upon  which 
occasion  he  alleged  for  the  first  time  that  he  (the  bankrupt), 
knowing  his  difficolties,  voluntarily  deposited  such  triwie 
bills  with  Allingham  nut  of  a  wish  for  liim  personally,  ib- 
order  to  keep  him  harmless  as  regarded  bis  directors ;  and 
further,  although  he  admitted  tha,t  the  piop<isition  as  re- 
garded Moroney  hail  been  made  by  Allinghain,  as  staled  by 
him,  yet  he  alleged  that  he  (the  bankrupt)  bad  neither 
assented  to  or  dissented  from  such  proposition  as  thus 
made.  A  deposition  of  that  nstur*  by  the  bankrupt,  as 
bearing  upon  the  question  of  fraudulent  preference,  forces 
upon  the  Court  ihe  consideration  of  the  weight  to  be 
attached  to  the  testimony  of  the  bankrupt,  standing  as  it 
does  in  contrast  to  the  evidence  of  Allingham  in  that 
res|>eet.  I  have,  already,  adverted  to  the  length  of  time 
which  the  bankrupt  suffered  to  elapse  before  be  came 
forward  to  contradict  the  testimony  of  the  other  party  to 
the  transactions  so  directly  placed  before  him.  But  it 
must,  in  that  rei.pect,  be  further  observed  that,  in  the  event 
of  Moloney  nut  being  declared  entitled  tu  the  proceeds  of 
8uch  trade  bills,  the  state  of  the  assets  of  the  biinkrupt  as 
then  ascertained  would,  in  all  probability,  furnish  a  dividend 
upon  bin  liabilities  of  ten  shillings  in  the  pound,  and  thus 
entitle  the  bankrupt  almost  as  of  right  tu  obtain  his  certifi- 
cate as  abankrupt.  The  testimony  of  Alhngham,  on  the  one 
hand,  is  in  strict  accordance  witli  what  might  be  expected 
from  an  experienced  manager  of  a  bank ;  while,  on  the 
other  hand,  the  testimony  of  the  bankrupt  ia  of  itself  of 
rather  an  unnsual  character,  and  coincidee  with  his  personal 
interests  so  far  as  they  are  involved. 

I  have  gone  far  enough  to  warrant  me  in  saying  that, 
npon  the  &ots  and  tlie  whole  of  the  evidence  in  this  matter, 
I  am  of  opinion  that  the  case  of  fraudulent  preference  as 
presented  by  the  assignees  has  failed,  and  that,  in  the  events 
which  have  happened,  the  chargeants  are  entitled  to  have 
the  proceeds  of  the  trade  bilhi  after  all  proper  deductions 
made  thereout.  The  assignee)',  npnn  the  information  sup- 
plied by  the  bankrupt.  c<>uld  not  take  any  other  course  than 
such  as  was  adopted  by  them,  and  they  muKt  have  their 
costs  in  the  matter.  As  Moroney  is  the  party  who  really 
derives  the  benefit  of  this  litigation,  solely  tbroogh  the 
agency  of  Allingham,  and  at  Allingham  has  in  a  great 
measure  led  to  this  litigation,  by  not  taking  a  memorandum 
in  writing  expressing  the  pur|ioses  fur  which  the  trade  bills 
were  deposited  with  him,  the  chargeants  roust  take  with 
their  agent,  and  bear  tlieir  own  costs. 

Ordcf*  aceordinfffy. 

Solicitors,  J.  Matheie*,  W.^SulUran. . 
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In  re  L.,  an  Arranging  Debtor. — Lappin  ahd  Little  t>.  Cootb. 


[L.S. 


In  re  L.,  an  Arranging  Debtor. 

Reported  by  B.  D.  Mubbat,  Esq.,  Barrister-at-law. 
(Before  Harbison,  J.) 

April,  2Ut  1874 Proof  for  premiufia  upon  policies  of 

insurance Atuney  value    of  the    contract — Bankruptcy 

(Ireland)  Amendment  Ad,  1872,  section  47. 

Atotion  granted,  thai  a  creditor  of  an  arranging  debtor 
should  be  entitled  to  prove  on  the  estate,  under  the  Bank- 
ruptcy Amendment  Act  (1872),  section  47,  for  the  money- 
value  of  policies  of  insurance  mortgnged  by  the  arranging- 
debtor  to  the  creditor,  such  value  having  been  ascertained 
by  a  valuation  made,  at  the  creditors  instance,  by  a  public 
notary. 

Motion,  on  behalf  of  the  Provincial  Bank  of  Ireland, 
that  the  Bank  be  admitted  to  prove  on  the  estate  for 
£242  198.  7d.,  the  money-value  of  a  contract  between 
the  arraiiging-debtor  and  the  Bank  to  pay  premiums 
on  certain  policies  of  insurance. 

The  Provincial  Bank  of  Ireland  were  mortgagees  of 
certain  leaseholds  and  certain  policies  of  initurHnce  on 
the  life  of  W.  L.,  who  bad  presented  a  petition  for 
arrangement  The  leasehold  premises  had  been  sold, 
and  were  out  of  the  question.  The  policies  of  insurance 
were  three  in  number:  the  1st  had  been  made  with 
the  United  Kingdom  Life  Assurance  Company,  bearing 
date  the  6th  August,  1849,  for  the  amount  of  X200, 
subject  to  the  paym.ent  of  the  annual  premium  of 
£6  Is.  2d. ;  the  2nd  was  with  the  Standard  Life 
Assurance  Company,  bearing  date  the  3rd  July,  1851, 
for  £500,  subject  to  the  annual  premium  of  £8  6s.  6d. ; 
and  the  3rd  was  with  the  Standard  Life  Assurance 
Company,  bearing  date  the  4th  October,  1866,  for 
£300,  subject  to  the  annual  payment  of  £12  16s.  The 
mortgage  of  the  Provincial  Bank  had  been  created  by  a 
deposit  of  the  policies,  and  the  de|K>sit  had  taken  place 
previous  to  the  25th  September,  1868.  On  September 
25,  1868,  the  arranging  debtor,  by  an  agreement  in 
writing,  undertook  to  pay  the  premiums  necessary  to  be 
paid  during  his  life  for  the  renrwal  of  the  policies.  On 
the  27tli  October,  1873,  the  Provincial  Bank  filed  a 
charge,  and,  amongst  other  things,  claimed  to  be 
entitled  to  prove  for  the  money  value  of  the  contract  so 
entered  into  by  the  agreement  of  the  25th  September, 
1868.  On  the  5th  Dt'cember,  1873,  by  an  order  of  that 
date,  the  charge  was  declared  proved,  the  premises 
and  policies  were  directed  to  be  sold,  and  the  matter 
was  referred  to  the  Chief  Registrar  to  take  an  account 
of  what  was  due  to  the  Provincial  Bank.  On  that 
occasion,  the  Bank  claimed  to  be  entitled  to  prove  on 
the  estate  for  the  money  value  of  the  contntct.  The 
Court,  b^ng  informed  that  it  was  then  impossible  to 
say  with  («rtainty  whether  the  property  pledged  were 
equal  to  discharge  the  Bank's  claims  or  not,  declined  to 
make  the  order  sought,  but  reserved  liberty  to  the  Bank 
to  renew  the  apphcation  if  so  advised.  The  premises 
and  policies  had  since  been  sold.  The  Chief  Biegistrar, 
under  the  order,  made  his  report,  finding  a  certam  sum 
due  to  the  Bank,  and  that  the  proceeds  of  the  premises 
and  policies  had  been  applied  pro  tanto  to  discharge  the 
amount  so  found  to  be  due.  A  balance  remained  still 
unpaid,  and  the  present  application  was  made  pursuant 
to  leave  reserved  by  the  order  of  6th  December, 
1873. 

R,  D.  Murray,  on  behalf  of  the  Provincial  Bank,  in 
support  of  the  application. — A  statement  has  been  sent 
to  a  public  notary,  and  the  money  value  of  the  contract 
contained  in  the  agreement  of  25th  September,  1868,  has 
been  ascertained  to  be  £242  198.  7a.    The  Bank  are 


now  entitled  to  prove  for  this  Mnonnt,  under  ike  47tli 
section  of  the  Act  of  1872. 

R.  Seeds,  on  behalf  of  the  official  assignees. — It  doa 
not  appear  from  the  accounts  what  was  due  to  the  Bank 
on  foot  of  the  mortgage.  A  certain  amount  had  been 
paid,  but  the  exact  balance  does  not  appear.  From  the 
words  of  the  471  h  seciion  it  would  appear  that  the 
money  value  of  the  contract  is  to  be  ascertained  by  ard« 
of  the  Court,  and  not  by  the  creditor. 

Habribon,  J. — ^The  amoant  paid  to  the  ProTindal  Bnk 
on  foot  uf  the  mortjjage  ia  set  out  in  tbe  account,  iu>d  tJM 
amonnt  found  due  to  tbem  Im  ktated  in  tbe  report ;  mb- 
tracting  onu  from  the  other,  we  can  aseertaJD  what  balance 
remaina  unpaid.  The  Bank  are  clearly  entitled  to  bt 
entered  on  the  list  of  creilitois  in  the  mfttter  for  tbe  nam  of 
£242  1 9s.  7d.,  that  being  the  money  valne  of  the  oontrmct 
entered  into  by  the  arranging'  debtor  with  the  Bank'i 
trustee,  on  the  85th  September,  1868.  Tbe  official  anignesi 
are,  of  course,  at  liberty  to  have  another  valnaiion 
made  of  the  contract,  if  they  think  it  Deeeaniy,  for  their 
own  aatiiifaction.  The  ord«r  will  be,  that  tbe  offlci*! 
■sirigneee  do  pay  to  the  Provincial  Bank  dividends  on  Bud 
sum  of  £242  19ii.  7H.,  till,  by  payment  of  snch  diridendi,  the 
balance  due  to  said  bank  on  foot  of  their  mortgage  be  utia- 
fied.  The  mortgagees  are  entitled  to  their  costs,  and  they 
most  be  paid  by  the  official  MstKnees  out  of  the  dividendi 
accruing  from  said  sum  of  £242  19a.  7d. 

Solidtor  for  Provincial  Bank,  John  Murray 
Solicitors  for  official  assignees,  Oldham  ir  EcUon. 


LAND  SESSIONS. 

(Before  W.  N.  Babboh,  Esq.,  Q.C.) 

LappiN  and  Littj.b  v.  Cootb. 

April    16,    1874 Landlord  and   Tenant   (/r.)  Ad, 

1870 — Compensation  for  disturbance — Ubler  custom — 
Purchase  of  tenant's  interest — HeasoraMe  (Ejection  to 
purchaser.  ' 

Compensation  for  disturbance  granted  to  a  tenant  of 
lands  held,  subject  to  the  Ulster  custom,  where  the  tenant 
had  been  ericled  for  having  sold  his  farm  to  a  purchaser 
without  the  landlord's  consent,  but  there  being  no  reason- 
able objection  to  the  purchaser  which  could  be  maintaiMd 
by  the  landlord. 

This  was  a  claim  brought  under  the  Ulster  custom 
by  E.  Lappin  and  M.  Little,  tenants  of  the  lands  of 
Alkill,  in  tbe  county  of  Monaghan,  a^inst  Thomas 
Coote,  the  landlord,  who  dLiputed  the  claim  and  alleged 
that  the  said  Edward  Lappin  being  tenant  of  the  farm, 
sold  the  same  to  Michael  Little,  and  the  said  Michael 
Little  purchased  without  the  consent  of  the  landk>rd 
and  against  his  express  directions,  although  the  custom 
on  the  estate  was  that  a  tenant  should  not  sell  without 
obtaining  the  landlord's  consent. 

The  case  was  heard  at  Monaghan  Land  Sessions. 
The  claimant  Lappin  did  not  appear,  but  the  other 
claimant.  Little,  was  examined,  as  also  some  witnesses 
as  to  tbe  value  of  the  tenant-right  on  the  estate.  It 
appeared  that  Little  was  born  on  Mr.  Coote's  property, 
and  his  father  had  been  a  tenant  of  good  character, 
and  an  industrious  farmer.  Upon  his  death  his  soa 
succeeded  to  the  farm,  and  was  since  a  tenant  on  the 
estate.  For  some  yeiirs  Lappin  had  not  being  doing 
well.  His  farm  was  bounded  on  two  sides  by  Little's. 
Little,  as  the  farm  lay  into  his,  and  anticipating  that,  m 
the  course  of  things,  he  would  be  the  purchaser,  assisted 
Lappin  to  keep  him  in  his  farm.  The  latter  owed  him 
£15  in  the  winter  of  187:2,  and  he  then  sold  the  farm  to 
Little  at  £18  per  acre.  Mr.  Mitchell,  the  agent,  refused 
to  accept  Little  as  tenant  thereof.   He  made  no  olyectioii 
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Bollard  and  Bcooock  v.  Fobtbb. 


[L.S. 


to  Little  personally.  It  was  admitted  tbe  farm  lay 
well  to  Little's  farm,  nor  did  he  make  objection  to  the 
price  for  which  it  was  sold.  After  this  a  notice  to 
quit  was  served,  and  all  parties  evicted.  Little,  then, 
seeing  the  determination  of  respondent,  presented  a 
memorial  asking  forgiveness,  entreating  respondent  to 
let  him  get  back  his  money,  and  offering  to  pay  the 
ezpoise  of  sending  circulars  through  the  tenantry 
admitting  his  mistake,  so  that  he  might  not  be  regarded 
as  attempting  to  violate  any  custom  on  the  estate.  The 
respondent  refused  to  accede  to  the  request.  Mr. 
Mitchell  proved  that,  previous  to  the  sale,  he  gave 
special  directions  to  both  Lappin  and  Little  not  to  go 
on  with  it  In  defiance  of  these  directions  they  com- 
pleted the  sale.  Little  had  not  been  acknowledged 
the  tenant.  There  could  be  no  personal  objection  to 
Little,  and  the  farm  lay  in  only  to  that  of  another 
tenant  named  Conroy  equally  as  well.  The  only  objeo- 
tion  to  confirm  the  sale  was  that  it  had  been  made 
without  the  landlord's  consent. 

Mr.  W.  A.  Simpton,  solicitor  for  the  claimant. 

Mr.  T.  A.  Wright,  solicitor  for  the  respondent 

The  CuAiRMAR— This  is  a  claim  bronght  agiunBt  Mr. 
Thomas  Coote,  ander  the  Ulster  cuiitom,  by  Edward  L^pin 
and  Michael  Littls.  One  of  the  claimants,  Lappin,  retires 
from  the  case,  having  the  honent  money  of  the  other  in  his 
pocket.  I  cannot  listen  to  this.  The  question  for  me  to 
consider  IB  whether  the  Uliter  custom  is  the  coatom  on  the 
property,  and  is  there  a  retwonabla  objection  to  the  pur- 
obaaer !  The  custom  is  here  clearly  proved  and  Admitted, 
No  reasonable  objection  to  the  purchaser,  Michael  Little, 
has  been  shown  to  me.  Ho  was  bom  on  the  property  ;  he 
is  a  tenant  on  the  property,  and  his  farm  adjoins  the  one  in 
questjun.  From  its  position,  Conroy  is  the  only  other 
person  to  whom  it  could  be  sold.  If  he  is  the  tenant  pre- 
ferred he  can  nnw  have  it  on  paying  the  snm  I  award.  I 
make  a  decree  for  the  full  amount  claimed,  £18  per  acre, 
and  I  will  give  the  claimant  his  costs. 

Decree  aceordingtff.* 


(Before  Hans  H.  Hamilton,  Ksq.,  Q.C.) 
BoLLAND  and  Roddock  v.  Portbr. 

April  9,   1 874 — Landlord  and  Tenant  Act,  1870 — 

Compenfalion  fixr  dUturhance — (Jitter  custom fkUe  of 

teiuinCa  hUtrest — Public  auction — Reasonable  objection  to 
purchaser — Unreasonable  conduct  of  tenant,  what  con- 
sulates. 

Under  the  Ulster  custom  where  the  tenant  wishes  to  sell 
hi:!  lenaiU-right,  and  to  procure  the  necessary  consent  of 
his  landlord  to  such  sale,  as  oeing  one  to  which  no  reason- 
able olijection  can  be  made  on  the  laiuUord's  part,  it  is  to 
be  considered  that  the  tenant  is  entitled  to  a  finr  and 
reasonable  price;  that  the  landlord  is  entitled  to  have 
in  the  proposed  purchaser  a  solvent  tenant,  to  receive 
a  fair  increase  of  rent,  and  to  have  an  arrangement 
ejected,  beneficial  to  his  estate  in  a  moderate  and  reason- 
able point  uf  view  respecting  it;  and  that  the  incoming 
tenant  ii  entitled  to  the  same  right  as  the  former  tenant,  to 
hold  the  premises  at  a  moderate  rent,  not  encroaching  on 
t'le  custom. 

Conduct  of  a  tenant  held  not  so  unreatonabU  as  to 
tcarrnnt  the  disallowance  of  a  claim  for  oumpen»ation,for 
disturbance,  under  the  Ulster  custom. 

These  were  two  claims  under  the  Ulster  custom 
(lieanl  at  Armagh  Land  Sessions),  for  X800  compensa- 
tion for  disturbance;  the  one  by  Bolland  and  Ruddock 
t>.  Porter,  and  the  other  by  Ruddock  v.  Porter. 

•  See  next  case [Ed.  /.  L.  T.  Ilq>.] 


Bolland  as  tenant  from  year  to  year,  held  a  farm  of 
40a.  (statute  measure),  under  the  respondent  at  £45, 
and  had  been  ejected  on  notice  to  qmt  It  appeared 
that  be  had  dramed,  reclaimed,  and  largely  improved  the 
&rm,  removed  old  fences,  altered  the  dwelhng  house, 
and  built  a  bam,  in  consequence  of  which  he  was 
allowed  £40,  upon  which  £3  per  annum  was  added  to 
the  r«it,  makmg  £48  per  annnm.  The  Poor  Law 
valuation  was  £54  per  annum ;  and  the  buildings  Vere 
worth  £324.  The  larm  was  hejd  subject  to  the  custom, 
enabling  the  tenant  to  dispose  of  his  tenant-right  to 
any  person  to  whom  the  landlord  could  not  reasonably 
object  In  February,  1871,  Bolland  told  Goodlate  (the 
respondent's  agent),  that  he  wished  to  emigrate  to 
Canada,  and  Groodlate  told  him  to  keep  the  farm,  until 
upon  his  going  to  Canada  he  should  nave  determined 
whether  or  not  he  would  settle  there.  He  went  to 
Canada,  concluded  on  settling  there,  and  then  returned. 
On  his  return  in  1872,  he  advertised  the  farm  for  sale 
by  auction,  without  apprising  Goodlate.  Goodlate 
then  objected  to  a  sale  by  public  auction  (which  was 
never  auowed  on  the  estate),  and  informed  him  that  he 
would  allow  only  £10  per  acre  Irish,  and  that  he  should 
sell  to  some  adjoining  tenant,  by  private  contract. 
Bolland,  however,  while  refiraining  from  holding  the  sale 
by  auction,  by  biddings  in  the  ordinary  way,  when  the 
auction  came  on  received  private  written  offers  for  the 
farm ;  but  not  bdng  satisfied  with  the  offers,  retained 
the  fiirm,  by  himself  ofierine  £20  per  acre  for  it  After- 
wards Bolland  was  offered  £700,  for  his  interest,  by 
Ruddock  his  brother-in-law,  and  apprised  Goodlate 
thereof.   The  latter  said  there  was  no  such  tenant-right 

g-ice,  and  asked  would  Ruddock  live  on  the  land. 
oU&nd  said  not  Ruddock  lived  seven  miles  distant 
from  the  farm.  Goodlate,  after  making  inquiries  about 
Ruddock,  wrote  to  Bolland,  refusing  to  accept  Ruddock, 
and  objecting  to  the  price  of  £17  per  acre  offered  by 
him  as  too  nigh ;  and  offering  to  assist  Bolland  in 
selling  to  an  adjoining  tenant,  £ram  whom  £10  per  acre 
Irish,  could  be  procured.  Bolland,  however,  persevered 
in  putting  Ruddock  into  possession,  whereupon  notice 
to  quit  was  served. 

Donnell  for  the  claimant 
Mr.  Simpson  attorney  for  the  respondent 
They  cited  Lafferty  v.  HeygaU,  7  Ir.  L.  T.  R.  86; 
FUck  v.  Lord  O'Neill,  Donnell  L.  A.  Rep.  188;  Butt 
L.  A.  544.» 

The  Chaibmah . — These  claims  were  made  in  respect  of 
a  farm  containing  40  acres,  stHtute  raeasare,  which  Bolland 
held  under  respondent,  and  from  which  be  was  evicted  by 
ejectment,  on  notice  to  quit,  oo  the  1st  Xovember,  1873. 
It  was  admitted  that  the  claims  were  snbetantially  identical. 
The  clum  was  founded  on  the  Dlster  tenant-right  custom. 
The  claim  alleges  the  cnstom  in  the  form,  now  become  osaal, 
as  entitling  the  tenant  to  sell  to  any  person  to  whom  the 
landlord  cannot  make  any  reasonable  objection,  subject  to  the 
rent,  or  snob  increased  rent  as  the  landlord  may  require, 
without  enoroaohing  on  the  tenant-right ;  this  form,  to  some 
extent,  recognizes  the  coDtrolliug  power  of  the  landlord  over 
a  sale  to  a  new  tenant,  but  the  custom  proved  before  me  in 
this  case  as  existing  over  this  estate,  and  in  other  cases 
heard  by  me  at  previous  sessions,  over  other  large  estates 
in  this  county,  reoogniziug  the  contrulling  power  of  the 
landlord  over  the  transfer  of  a  holding  to  a  new  tenant,  is 
of  a  more  extensive  chamcter.  This  larm  was  partly  pur- 
ohased  by  thd^elaimant,  but  chiefly  devolved  on  him  through 
his  fathar-in-law,  who  became  tenant  of  the  other  part  of  it, 
neariy  40  years  ago.     It  appeared  that  upon  entering  upon 

•  See  also,  Lappin  and  Little  T.  GMte,  ante,  92— [Ed.  /.  L. 
T.  Sep.] 
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it,  he  repaired  the  dwelling  houae,  and  that  good  ofiSces  and 
Bome  other  buildings  have  been  added  by  him,  assisted  as 
be  bad  been  by  the  usual  supply  of  lime  given  to  the 
tenant  of  the  property,  and  by  a  sum  of  £40,  given  by  the 
landlord,  on  which  £3  per  annum  was  added  to  the  rent, 
which  is  now  £43  per  annum,  the  govemment  valuation 
being  £64  per  annum.  The  buildings  were  proved  to  be 
worth  £324  as  they  now  stand,  and  it  would  appear  that 
£57  would  be  a  fair  rent  for  the  holding.  In  1871,  BoUand 
apprised  the  agent  that  be  intended  to  settle  in  Canada,  and 
wished  to  sell  the  farm,  to  which  the  agent  did  not  object, 
but  suggested  bis  going  to  Canada  before  deciding  to  settle 
there,  and  accordingly  he  did  so,  and  on  his  return  in  1872, 
proceeded  without  further  communication  with  the  agent, 
to  advertise  the  sale  of  the  farm  by  public  auction.  The 
agent  at  once'  objected  to  this  course,  as  injurious  to  the 
limdlord,  and  Bolland,  in  order  to  meet  the  objection,  re- 
frained from  holding  a  sale  by  ordinary  biddings,  but,  when 
the  auction  was'held,  took  written  offers  for  the  farm,  from 
such  persons  as  chose  to  make  them,  but  none  coming  up 
to  bis  expectation,  retained  the  farm  by  offering  £20  per 
acre  for  it.  Afterwards  he  required  the  assent  of  the  agent 
to  his  brother-in-law,  Buddoojc,  being  the  new  tenant,  at 
the  price  of  £17  per  acre.  The  agent  expressed  the  wish  of 
the  landlord,  tu  have  one  of  the  adjoining  tenants  as  the 
pnichaser,  but'todk  time  to  make  inquiries  about  Ruddock, 
iMfore  giving  an  ansWer,  and  afterwards  on  22nd  August, 
1872,  wrote  to  BuUand,  refiising  to  take  Buddock  as  tenant, 
objecting  also  to  the  price  of  £17  as  too  high,  and  offering  to 
assist  Bolland  in  selling  to  an  adjoining  tenant,  from  whom 
£10  per  Irish  spre  would  be  procured,  and  saying  he  would 
arrange  ^  suitable  sub-division  to  realize  uiat  price. 
BoUand  persevered  in  putting  Ruddock  into  po«>ses8ion,  took 
part  of  the  price  from  him,  and  paid  the  rent  up  to  Novem- 
ber, 1872.  Inconsequence,  notice  to  quit  on  1st  November, 
187S,  was  served  in  April,  accompanied  by  a  letter,  still 
offering  to  assist  in  a  sale  to  ad  adjoining  tenant,  if  reqnired. 

In  my  opinion,  the  conduct  of  the  agent  was  fair  and 
reasonable,  and  did  not  constitute  any  breaoh  of  tenant- 
right  custom.  The  conriuot  of  the  tenant  after  his  return 
from  Canada,  was  in  breach  of  the  custom  on  the  estate. 
Three  parties  are  interested  in  such  a  tiansactiou'-tbe  old 
tenant,  the  new  tenant,  and  the  landlord ;  the  custom 
respects  the  rights  of  ^1 ;  the  tenant  is  entitled  to  a  fair 
tind  reasonable  price  for  his  right  as  such ;  the  landlord 
has  a  right  to  a  solvent  tenant,  a  &ir  increase  of  rent,  and 
an  airangemept  beneficial  to  his  estate  in  moderate  and 
reasonable  views  respecting  it;  and  the  incoming  tenant 
has  the  same  right  as  the  fomiier  oiie,  to  hold  at  a  moderate 
rent,  not  encroaching  on  the  custom. 

I  do  not  consider  that  the  claimant,  although  mistaken  in 
his  course,  has  been  guilty  of  such  unreasonable  conduct  as 
calls  on  me  or  should  justify  me  in  altogether  dissallowing 
his  claim.  I  shall,  therefore,  give  on  the  first  claim  £320, 
being  at  the  rate  of  £8  per  statute  acre,  and  dismiss 
Ruddock's  sepond  and  sepu-xte  claim  vrith  costs,  which  I 
give  chiefly  in  consequence  of  an  improper  letter  sent  to 
respondent  by  him. 

Attorneys   for   the  claimants,   F.   E.   Peel  and   G. 
Cochrane. 
Attorney  for  the  respondent,  W.  A.  Simpson. 


(Before  Same.) 
Benhett  r.  Jones. 

March  31,  1874 — Landlord  and  Tenant  Act,  1870— 

Compensation  for  disturbance — Ulster  custom Increase  of 

rent. 

It  is  legitimate,  according  to  the  Ulnter  custom,  that  a 
revision  in  the  valuation  ami  alteration  in  the  rent  of  the 
demised  premises,  should  take  place  on  special  occasions; 
but,  the  tenant  should  not  be  called  on  to  ptty  iticreaxed 
rent  for  his  land  in  respect  of  improvements  made  by  him, 
except  in  so  far  as  they  have  increased  the  productive 
power  of  the  land  relatively  to  its  condition  as  originally 


demised;  and  it  is  not  desirable  that  such  changes  in  the 
rent  reserved  should  be  brougfu  about  by  the  service  of 
notices  to  qwt— the  frequent  habit  of  serving  which  is  incon- 
sistent with  the  Uiier  custom. 

This  was  a  claim  (heard  at  Ballibot),  under  the  IJlsler 
custom,  for  ^300  for  disturbance,  in  respect  of  a  hold- 
ing conmsting  of  1  la.  2r.  3p.,  Irish  measure,  situate  in 
the  townland  of  Foughiletra,  in  the  county  Armagh. 

The  lands  were  held  by  the  claimant  as  teoant  to  the 
respondent  from  year  to  year,  at  an  acreable  rent  of 
£\  58.  9d.  per  acre.  In  April,  1873,  the  claimant  was 
served  with  notice  to  quit,  and  a  decree  in  ejectment, 
founded  on  it,  was  subsequently  obtained  at  the 
January  sessions.  A  short  time  after  the  service  of  the 
first  notice  to  quit,  another  notice  was  served  on  the 
claimant  and  other  tenants,  offering  to  withdraw  it  if 
they  offered,  within  a  month,  to  pay  a  certain  increased 
rent  demanded  by  the  respondent.  The  increased 
rent  sought  to  be  imposed  by  the  respondent  was  3s.  9d. 
an  acre,  which  would  raise  the  holding  from  the  annual 
rent  of  £14  16s.  Sd.  to  £\6  17b.  6d.  The  Poor  Law 
valuation  of  the  farm,  irrespective  of  the  houses,  was 
£13  10s.,  and  for  the  houses  was  £3. 

The  claimant  deposed  that  he  had  increased  the 
value  of  the  premises  by  expending  money  on  improv- 
ing the  land,  and  in  building  and  fencing.  For  more 
than  eighteen  years  the  rent  had  been  £14  16s.  3d.  for 
the  holding,  and  he  believed  it  was  high  enough.  He 
now  owed  one  year's  rent.  His  tenant-right  would  sell 
for  £30  per  acre.  Other  witnesses,  examined  as  to  the 
value  of^  the  tenant-right,  varied  as  regards  its  value. 
E.  Bridgeman,  a  valuator,  deposed  that  the  farm  was 
worth  £14  16s.  3d.  at  a  rack-rent,  and  he  considered 
that  the  Poor  Law  valuation  wasi  the  fair  letting  value 
of  the  land  itself.  J.  M'Bride,  a  valuator,  deposed 
that  the  fair  rent  would  be  £17  28.  for  the  lands  and 
buildings  included. 

APBUiine  (with  him  Monroe),  for  the  chumant. 

A,  O^Rorke,  attorney  for  the  respondent,  oonlra. 

The  Chairman. — It  is  satisfactory  in  this  ease  that 
neither  party  wishes  to  break  the  relation  that  had  hithrrto 
existed  between  them.  A  revised  valuation  by  the  land- 
lord, involving  a  small  advance,  one  can  understand.  It  is 
quite  reasonable,  according  to  the  custom  of  tenant-right, 
that  a  revision  should  take  place  in  the  valuation  on  great 
occasions,  or  where  n  permanent  change  .has  taken  place; 
but  the  tenant  in  possession  should  not  he  callfcd  on  to  pay 
increased  rent  in  respect  of  improvonentii  mads  by  him, 
except  in  so  far  as  th<-y  have  increased  the  proiluctive 
power  of  the  land  relatively  to  its  state  as  oritjinally  demised. 
It  E^peam  that  in  this  case  a  general  view  of  this  land  had 
been  attempted  to  he  carried  out  by  the  landlord,  and  it 
seems  not  to  have  been  a  haish  proceeding  on  the  part  of 
the  landlord.  I  would  ohxerve,  however,  that  it  is  not 
desirable  that  these  changes  should  be  bniught  about  by  the 
service  of  notices  to  quit.  The  frequent  baliit  of  serving 
i^tices  to  quit  I  regard  as  in  itself  a  breach  of  the  UUtrr 
custom.  It  disturbs  the  confidence  uf  the  tenant  in  the 
continuance  of  his  possessiuu  of  his  holding.  In  thin  case,  it 
does  not  appear  that  anything  had  occurred  to  bring  alMnit 
the  alteration  in  the  valuation,  except  the  change  in  the 
tiines.  Seeing,  therefore,  that  there  »a'<  nothing  unieason- 
ahle  in  the  attempts  of  the  hmdlord,  I  suggevled  at  tiie 
opening  of  the  case  that  it  woiild  be  unfair  to  place  the 
Court  in  the  position  of  arbiter  as  to  the  amount  of  increase 
to  be  made  in  the  rent!<.  I  would  have  prt.-ferre<l  timt  the 
intervention  of  the  Court  should  only  he  made  use  of  lor 
the  purpose  of  ratifying  an  agreeement  come  to  between 
the  landlord  and  the  tenant,  and  if  an  arrangement  had  been 
come  to  between  them  I  would  have  been  only  t.»o  happy 
to  have  had  the  opportunity  of  eatablishing  it  by  ijiving  it 
the  sanction  of  the  Court.     Objection,  however,  waa  made. 
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on  the  pnrt  of  the  respondent,  to  the  rent  being  fixed  by 
arbitration.  And,  acoordingly,  the  case  having  been  pro- 
ceedeH  with,  it  now  becomes  my  duty  to  say  what  would 
be  a  fair  amonnt  of  compensation  for  the  tenant  to  receive 
in  this  case.  Talting  all  the  ciroumstanoes  into  considera- 
tion, there  is  nothing  more  diificnlt  to  do  than  this.  The 
evidence  baa  been  conflicting  as  to  the  value  of  the  tenant- 
right.  With  rpgard  to  the  evidence  given  by  the  two 
surveyors,  I  think  that  these  gentlemen  were  not  so  far 
asunder  as  the  fignres  wonld  seem  to  import.  After  giving 
the  case  my  fnUest  eonkideration,  the  result  of  my  judg- 
ment is  that  I  estimate  the  tenant-right  as  worth  £12  an 
acre,  which  amounts  to  a  total  of  £138,  less  one  year's  rent, 
£11  16s.  Sd.    I  shall,  therefore,  decree  for  £133  3s.  9d. 

Decrte  according^. 
Attomef  for  the  claimant,  Car^. 
Attorney  for  the  respondent,  CRorke. 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  S.  N.  Elbinoton,  Esq.,  Barrister-at-Iaw. 

(Before  Wkitkmdb,  C.J.,  O'Brum,  Fitsobbald,  and 
Babbt,  JJ.) 

Huhtbb  o.  D'Abct. 

Not.  6,  1873 — Practice— C.  L.  P.  A.  Act,  1870, ».  6— 
Visible  meant — Practicing  aitomey — Scandal  in  affidavit — 
Suppremion  of  fact — Coate. 

Motion,  that  an  action  be  remitted  to  the  Civil  Bill  Court, 
under  33  ^  34  Vic.,  c.  109,  «.  6,  refused,  a»  the  plaintiff 
was  posaessed  of  "  visible  means,"  it  appearing  that  he  was 
a  practising  aitomey,  and  that  he  held  a  mortgage  on 
lands/or  £61  &s.  6d.  and  interest. 

Scandalous  matter,  irrelevant  to  the  motion,  having  been 
introduced  into  the  affidavits  JUed  in  opposition  to  the 
motion,  and  a  material  /act  as  regards  the  plaintiff's 
means  having  been  suppressed,  the  Court,  while  re/using 
the  motion,  gave  no  costs  as  against  the  applicant 

Motion  that  this  action  be  remitted  to  the  Recorder 
of  the  city  of  Dublin. 

The  action  was  brought  by  E.  H.  Hunter,  one  of  the 
attorneys,  against  Mathew  P.  D'Arcy,  High  Sheriff  of 
the  county  of  Dublin,  to  recover  ilOO  damages  for 
voluntarily  allowing  a  prisoner  to  escape  who  bad  been 
arrested  on  a  ca.  sa.,  at  plaintiff's  suit,  for  £27  6s.  8d. ; 
for  the  non-execution  of  said  writ ;  and  for  a  false  re- 
turn. The  motion  was  grounded  on  an  affidavit  of 
William  Ornisby,  the  sub-sheriff.  As  regards  the 
question  of  visible  means,  he  deposed  that  the  plaintiff 
had  assigned  all  his  personal  chattels,  by  a  bill  of  sale, 
in  1872,  to  a  Miss  Goodfellow,  by  way  of  mortgage  to 
secure  £625;  and  that  in  1873  the  goods  had  been 
seized,  under  a /{./a.,  for  a  debt  of  less  than  £10,  but 
the  seizure  had  to  be  relinquished  in  consequence  of 
Miss  Goodfellow's  claim.  'Ihe  plaintiff,  in  reply,  de- 
posed that  Mr.  Ormsby  had  then  in  his  hands  execu- 
tions at  the  suit  of  the  deponent,  and  otherwise,  to  the 
extent  of  about  £150 ;  that  he  had  a  mortgage  on  lands 
in  the  county  of  Meatli,  a  first  charge  for  £61  5s.  6d., 
with  interest  at  £6  per  cent,  from  March  22nd,  1871  ; 
that  he,  also,  held  a  bond,  &c.,  and  was  entitled 
to  register  judgment  as  a  mortgage  against  said  lands ; 
that  there  was,  also,  £96  lis.  due  to  him,  and  payable 
the  following  November,  which  was  a  first  charge  on 
the  estate  of  Rev.  J.  M'Cann,  in  a  cause  then  in 
Chancery ;  and  that  there  were  due  to  him,  between 
bills,  bonds,  costs,  and  securities,  about  £1,500,  irre- 
spective of  his  professional  practice,  which  was  respect- 
able, the  deponent  doing  business  for  certain  banks 
(named)  in  England,  and  for  several  extensive  firms 
in  England;   and  that  he  had  a  bill  of  costs  under 


taxation  for  upwards  of  £400;  that  in  April,  1871,  he 
had  obtained  a  lease  of  his  house  in  Rutland-square  for 
150  yews,  and  no  rent  was  then  due;  that  he  was,  also, 
purchasing  some  few  acres  of  land  in  the  county  of 
Dublin  for  about  £200,  and  the  conveyance  was  in  the 
solicitor's  hands  for  approval.  Mr.  Ormsby  stated,  on 
the  other  hand,  that  the  only  execution  he  had  in  hands 
for  the  plaintiff  was  one  for  £72  6a  8d.  which  he  was 
unable  to  realize ;  that  the  mortgage  against  the  lands 
in  Meath  was  a  statutable  one,  and  the  owner  had  a 
doubtful  title ;  that  he  did  not  believe  that  the 
£96  lis.  Id.  f which  was  for  costs)  was  payable,  or  a 
charge,  as  allied,  but  that  creditors  of  the  plaintiff 
Could  obtain  charging  orders  against  it ;  that  the  rent 
reserved  in  the  lease  mentioned  was  higher  than  the 
valuation  made  for  the  purpose  of  municipal  taxation, 
and  that  said  lease  had  been  assigned  to  Miss  Goodfellow 
by  deed  of  April  21,  1873,  anil  that  the  taxes  of  tJie 
house  were  largely  in  arrear ;  that  as  to  the  other  secu- 
rities, &C.,  mentioned,  and  as  to  plaintiffs  professional 
practice,  the  deponent,  from  his  knowledge  of  plaintiff, 
did  not  believe  they  would  form  any  available  security. 
The  plaintiff,  in  reply,  deposed  that  there  was  upwards 
of  £170  due  to  him  in  respect  of  certain  actions  in  which 
executions  had  been  lodged  with  the  sheriff;  that  he 
had  also  a  statutable  mortgage  affecting  property  in 
Kingstown,  and  that  the  owner  of  the  lands  in  Meath 
had,  as  he  believed,  a  valid  title. 

J.  Murphy,  Q.C.  (with  him  P.  Keoghy,  in  support  of 
the  motion,  cited  Counsel  t.  Garvie,  S  Ir.  L.  T.  R.,  96 ; 
Hennegan  v.  Jackson,  19  W.  R,  208. 

E.  Gibson,  Q.C.  (with  him  Bucharuai),  contra. 

Whitisidb,  C.J. — We  have  heard  this  oaae  fully  argued. 
Matters  have  been  introduced  into  it,  and  a  little  mors 
feeling  displayed  at  both  sides  than  it  is  ordinarily  our  good, 
or  evil  fortune  to  witness  on  qnestions  of  practice.  The 
first  thing  for  us  to  do  is  to  see  what  has  been  the  practice 
of  the  Court,  and  administer  the  law  accordingly.  It  is 
to  be  regretted  that  suitors  should  expect  the  Court  to 
depart  from  that  which,  in  principle,  rules  the  cases  before  it 
This  is  in  the  nature  of  a  motion  niade  upon  behalf  of  the 
Bub-sheriS  for  the  city  of  Dublin — ^for  he  is  virtually  the 
defendant.  An  action  has  been  brought  against  the  sheriff 
by  the  plaintiff  to  recover  dama^'ea  for  the  escape  of  u  person 
named  Eastwood,  against  whom  a  writ  of  ca.  ta.  was  issued, 
on  a  judgment  marked  for  £27  68.  8d.,  and  whom  it  is 
alleged  was  arrested.  If  a  sheriff  has  not  discharged  his 
duty  under  such  circumstances,  it  is  a  legitimate  action  to 
bring ;  but  I  cannot  see  that  the  Beoorder,  whone  good 
sense  is  shown  in  the  treatment  of  such  caves,  would  not  be 
able  to  deal  with  the  case  now  before  us.  It  is  not  a 
fictitious  action,  but  one  that  is  right  to  maintain  against  a 
sheriff,  if  there  is  groimd  for  it  Mr.  Ornisby  rents  his 
right  to  have  the  case  remitted  to  the  Quarter  Sessions  of 
the  city  of  Dublin,  upon  the  ground  that  the  plaintiff  has  no 
visible  means.  We  think  the  original  affidavit  of  Mr. 
Ormsby  is  a  fiur  one  on  which  to  found  the  application ;  and 
I  cannot  help  thinking  it  is  not  a  matter  of  surprixe,  if  a 
person  finds  that  property,  available  as  well  as  visible,  has 
been  made  away  with  by  the  party  who  brings  nn  action 
against  him,  that  he  should  require  some  explanation  to  be 
given  to  him  aa  to  the  cause  and  circumstances  that  led  to 
the  transaction,  and  it  was  natural  for  him,  as  lie  did  not 
know  of  any  other  property  possessed  by  Um  plaintiff,  to 
apply  to  the  Court  to  require  him  to  give  security  for  costs, 
or  have  the  action  remitted.  This  case  has  been  answered 
by  Mr.  Hunter.  I  distinguish  between  his  facts  and  the 
arguments  of  bis  learned  and  able  counsel;  and  he  (Mr, 
Hnnter)  answers  the  case  made  for  remitting  the  proceed- 
ingis  by  endeavouring  to  leave  the  Court  under  the  impres- 
sion that  a  valuable  house  property  in  the  city  of  Dublin 
belongs  to  him.  We  are  of  opinion  that  this  was  not  a 
truthful,  or  correct  statement  for  him  to  make,  for  it  turns 
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oat  that  the  bouse  and  property  to  which  Mr.  Hunter  refen 
have  been  aangaad  to  a  fortanate  lady,  who  is,  I  preenme, 
qirite  Benaible  of  the  kindness  bestowed  upon  her  by  this 
gentleman.  Bat,  we  should  not  allow  ourselves  to  becarried 
away  even  by  this  matter.  Mr.  Hunter  seeks  to  make  a 
c  we  that  he  is  a  practitioner  of  these  Courts,  an  attorney  of 
many  years  standiog.  lie  has, it  appears,  cases  occasionally 
in  the  CoDrt  and  on  circuit ;  and  it  comes  out  on  aSidavit 
that  an  execution  was  placed  in  the  hands  of  the  sub-sheril^ 
a  writ  of  ,^.  fa.  at  the  instanoe  of  a  creditor,  against  Mr. 
Hunter,  and  I  am  Rure  that  the  snb-sb«ri£F  discharged  his 
duty  in  that,  as  well  as  in  every  other  case  in  which  he  was 
engaged  so  far  as  my  observation  enables  me  to  form  an 
opinion  on  the  subject.  Mr.  Hunter,  having  stated  that  he 
has  oonsiderable  business  in  a  professional  way,  says  that  be 
has  a  morW;age  afiFeoting  lands  in  the  county  of  Meath — 
property  OCTtainly  not  considerable,  but  we  cannot  throw  this 
oircnmstanoe  oat  of  the  case.  He,  further,  states  that  bills 
of  costs  are  due  to  bim  for  buBiness  done  in  his  professional 
capacity ;  bat,  whether  these  bills  shall  ever  be  paid  to  him 
is  uncertain ;  and  he  explains  the  unfortunate  tram-aotion 
about  the  £10,  which  he  paid  becaqse  he  could  not  help  it. 
It  is  sud  that  the  professinnal  position  of  this  gentleman 
entitles  him  to  maintam  an  action  in  this  Court ;  and  then, 
as  if  to  shut  onr  months,  we  have  been  referred  to  the  case 
of  ffennegan  v.  Jadaon,  19  W.  R.  208.  It  is  impossible 
to  deny  that  Sennegan  v.  JaelcKm  is  very  muofa  in  point ; 
and  I  have  a  particular  aversion  to  overrule  any  case  after 
it  has  been  well-considered,  and  decided  upon  reasonable 
principles.  The  other  case  referred  to  -  Counid  v.  Oarvie, 
6  Ik.  L.  T.  B.  96 — was  decided  in  this  Court,  and  that  case 
also  appears  to  apply  to  the  present,  and  we  shall  not  allow 
ourselves  to  be  so  much  affected  by  the  facts  of  the  case  as 
to  act  contrary  to  the  authorities  that  have  been  already 
decided.  We  feel  ourselves  constrained  to  follow  them,  and 
to  refuse  the  motion.  CoDsidering,  however,  the  conceal- 
ment of  the  assignment  of  the  lease,  and  the  irrelevant  and 
improper  charges  introduced  into  the  plaintiff's  last  affi- 
davit, in  which  the  plaintiff  has  gone  into  scandalous  charges 
against  a  public  officer  of  the  Court,  we  must  decline  to 
do  that  which  we  are  in  the  babit  of  doing  in  ordinary 
cages  when  we  refiise  such  a  motion  as  the  present — to  give 
the  plaintiff  any  costs. 

Motion  refused* 

Attorney  for  the  plaintiff,  E.  H.  Hunter. 

Attorney  for  the  defendant,  W.  H.  Peyton. 


COURT  OF  COMMON  PLEAS. 

Reported  by  3.  R.  Stritch,  Esq.,  Barrister<st-law. 

(Before  MoNAHAN,  C.J.,  Keogb,  and  Morris,  JJ.) 
C1.ABKB  V.  Cboker. 

May  7,  June  3,  1874. — Practice — Security  for  costs 

Plaintiff  resident  in  England-Judgments  Extension  Act, 
1868  fSl  S-  32  Vic.,  c.  54.)_C.  L.  P.  Act,  1853,  s.  52— 
52  G.  0.,  1854. 

A  defendant,  notwithstanding  the  passing  of  the  Judg- 
ments Extension  Act,  1868,  is  entitled  to  obtain  an  order 
to  compel  a  plaintiff,  resident  in  England,  to  gitie  security 
for  costs,  upon  an  affidavit  shmcvng  that  the  defendant  has 
a  good  defence  to  the  action  on  the  merits. 

White  and  Hart  v.  Carroll,  8  Ir.  L,  T.  P.,  63, 
Raebum  v.  Andrews,  L.R.,  9  Q.B.,  ISO,  not  foUoiced. 

Motion  that  the  proceedings  in  this  action  should  be 
stayed  nntil  the  plaintiff  should  give  security  for  costs. 
The  defendant's  affidavit  set  out  that  the  plaintiff 
resided  in  London,  out  of  the  jurisdiction  of  the 
Court ;  that  the  plaintiff  had  no  such  grounds  of  action 
against  the  defendant  as  were  set  out  in  the  summons 

•  See  TorUagloH  v.  CfOtimor,  8  Ir.  L.  T.  B.,  89;  CtDritcott 
T,  BlackwtU,  8  Ir.  L.  T.  (Notanda),  64.— (Ed.  /.  L.  T.  Ji^.J 


and  plaint ;  that  the  defendant  did  not  owe  the  plaintiff 
any  money,  and  that  the  defendant  was  advised,  and 
believed,  that  he  had  a  good  defence  on  the  merita  to 
the  action.  In  reply  to  a  letter  from  the  attorney  to 
the  defendajit,  requiring  security  for  costs,  the  attorney 
for  the  plaintiff  had  written  a  letter,  dated  the  27tb 
January,  1874,  stating  that  he  consented  to  give 
security  for  costs,  and  would  do  so  as  soon  as  he  heard 
from  his  client  how  it  could  be  done,  in  the  meantime 
undertaking  to  stay  proceedings.  But,  after  the  security 
had  been  measured,  the  plaintiff,  on  April  30th,  gave 
notice,  through  his  attorney,  that  he  declined  giving 
security  for  costs,  and  i<equiring  the  defendant  to  file 
a  defence  within  forty-eight  hours. 

J.  C.  Lane,  in  support  of  the  motion We  are  en- 
titled to  the  order  under  the  C.  L.  P.  Act,  1853,  s.  52; 
and  the  undertaking  to  give  security,  and  the  plaintiff's 
lying  by  so  long  after  giving  the  undertaking,  are  addi- 
tional grounds  for  the  granting  of  this  application. 

H.  H.   Macdermot,    contra Since    the   Judgments 

Extension  Act,  1868,  the  Court  will  not  oluige  a 
plaintiff  to  give  security  for  costs  merely  on  the  ground 
of  his  reradence  being  out  of  the  jurisdiction  of  the 
Court,  if  he  reside  within  the  United  Kingdom.  Such 
security  is  now  unnecessary.  In  England  the  point  has 
been  dedded,  that  the  residence  of  the  plaintiff  in 
Scotland,  the  action  being  in  the  English  courts,  is  not 
a  suiBcient  ground  for  this  motion,  in  consequence  of 
the  Judgments  Extension  Act,  1868,  Raebum  v.  Andrews, 
L.  R.  9,  Q.  B.  180.  The  same  point  has  been  decided 
in  this  country,  in  White  and  Hart  t.  Carroll,*  8  Lr.  L. 
T.  R.,  68,  following  Raebum  v.  Andrews. 

[MoBBis,  J Is  there  anything  in  the  English  Act 

requiring  security  for  costs  to  be  given  ?] 

There  is  no  affirmative  section  requiring  security 
to  be  given,  but  there  is  a  general  order  under 
the  Act,  22  G.  O.,  H.,  1853,  as  to  the  time  when  such 
an  application  should  be  made.  In  England  an  affidavit 
of  merits  is  not  necessary.  The  application  must  be 
supported  by  an  affidavit  of  the  facts ;  if  the  absence  of 
the  plaintiff  be  the  ground,  it  must  state  the  fact  of 
absence  positively — "  an  affidavit  of  merits  is  not  neces- 
sary, nor  is  it  an  objection  that  it  clearly  appears  the 
defendant  has  no  merits,"  8  Lush.  Prac.  93.S.  There 
originally  existed  a  practice  by  which  a  defendant  was 
enabled  to  obtain  security  for  costs  on  the  ground  that 
the  plaintiff  was  living  out  of  the  jurisdiction.  The 
obligation  to  give  security  was  not  imposed  by  statute 
but  by  a  practice.  Both  the  English  and  Iri^sh 
Common  Law  Procedure  Act4  recognize  the  practice, 
the  former  by  the  22  G.  O.,  U.,  1853,  the  latter  by  the 
52nd  section  and  by  the  52  G.  O.  1854;  and  as 
regards  both,  the  Judgments  Extension  Act  has  the 
same  effect.  It  is  expedient,  also,  that  uniformity  of 
practice  should  prevail. 

J.  C.  Lane,  in  reply. — The  Court  is  asked,  notwith- 
standing the  imdertaking  given  by  the  plaintiff's 
attorney  three  months  ago,  and  his  lying  by  ever 
since,  to  refuse  this  motion  upon  a  decision  made  in 
the  interval.  But  there  is  a  wider  question  than  this. 
Are  the  benefits  allowed  to  the  defendant  by  the  52nd 
section  of  the  C.  L.  P.  Act,  1863,  to  be  taken  away  by 
an  Act  passed  six  yeAra  ago,  and  which  has  not  since 
then,  until  now,  been  held  to  have  this  operation  ?  The 
only  costs  the  defendants  can  recover  mider  the  Act  of 
1668  are  the  taxed  costs  between  party  and  party  on 
final  judgment.  Such  a  change  in  the  settled  practice 
of    the   Court    would  cause  great    inconvenience    to 

*  Followed,  CoUman  v.  FayU,  ante  88.     [Eo.  /.  L.  T.  R^.] 


Digitized  by 


Google 


1874.] 


THE  IRISH  LAW  TIMES  REPOKTS. 


07 


C.P.] 


CI.ARKB  V.   CboKBR. 


[C.P. 


■uooMBfiil  defendants  leekine  to  recover  thar  coats. 
New  attorneys  should  be  retained  in  England,  and  fresh 
expense  incurred.  Again,  there  might  be  irregularities 
in  the  proceedings,  as  in  the  case  of  BaUei/  y.  Wdpy, 
Ir.  R.  4  C.  L.  243 ;  but  the  certificate  would  be  con- 
cluBive,  and,  even  in  reference  to  the  plaintiff  himself,  if 
there  were  a  mistake  in  the  certificate  given,  that  could 
not  be  inquired  into  in  England.  Again,  by  a  provinon 
in  the  first  section  of  the  Judgments  Extension  Act 
of  1868,  no  certificate  of  any  such  judgment  shall  be 
TCgistered  as  aforesaid  more  tiian  twelve  months  after 
the  date  of  such  judgment,  unless  application  shall  have 
been  first  made  to  the  Court,  and  leave  obtained  from 
the  Court  or  judge  of  the  Court  in  which  it  is  sought  to 
register  such  certificate.  Whence,  then,  are  these  costs 
to  be  recovered  ?  We  cannot  say  whether  or  not  we 
would  be  held  entitled  to  them,  or  on  what  grounds 
they  might  be  allowed, 

PkfoNAHAN,  C.J — One  of  the  reasons  why  it  was 
thought  fit  that  security  should  be  given,  though  the 
plaiutifl  had  property  here,  was  that,  if  interlocutory 
costs  were  awarded,  payment  might  have  been  enforced 
b;jr  an  attachment  against  the  person  of  the  plaintiff,  if 

within  the  jurisdiction.     Mokbis.  J There  was  a  case 

of  Bartlett  v.  Lewis,  an  action  on  a  bill  of  exchange  for 
an  inconsiderable  sum,  in  the  Court  of  Exchequer  some 
years  ago,  in  which  the  interlocutory  costs  were  so 
great  that  the  security  had  to  be  increased  Ull  it  ulti- 
mately reached  £500 ;  and  the  action  was  not  proceeded 
with.] 

That  is  a  strong  ground  why  we  should  not  be  left 
merely  to  our  remedy  under  the  Judgments  Extension 
Act  But  interlocutory  costs  could  not  be  so  recovered, 
at  all  events  till  final  judgment ;  and  it  would  be  in  the 
plaintiff's  power  to  delay  if  he  chose,  or  not  to  proceed 
until  non-prossed.  I'he  object  of  the  C.  L.  P.  Act, 
1852,  s.  52,  was  to  prevent  toe  incurring  of  unnecessary 
and  fruitless  expense.  Even  under  the  5th  section  of 
the  Act  of  1868,  in  a  proceeding  within  it,  we  would  be 
entitled  to  security  for  costs  on  such  an  affidavit  as  has 
here  been  made,  since  in  this  case  it  is  sworn  that  the 
plaintiff  has  no  cause  of  action  whatever,  which  would 
oe  a  special  ground  within  that  section.  In  Thomas  and 
Another  y.  Cox,  8  Ib.  L.  T.  R.  52,  Fitzgerald,  B.,  upon 
a  like  application,  declined  to  follow  Raa>um  v.  Andrews; 
and  in  Murley  ^  Co.  v.  C.  and  T.  Keating,  8  la.  L.  T. 
R.  53,  n.,  Palles,  C.B.,  observed  that  he  would  not, 
sitting  in  Chamber,  determine  whether  the  prevailing 
practice  should  be  altered  in  conformity  with  the 
decision  in  Raebura  v.  Andrews,  and  so  far  declined  to 
follow  it. 

Judgment  reserved. 

MoNAHAN,  C.J.* — In  this  motion,  for  an  order  to  have 
the  proceedings  stayed  until  the  plaintiff  give  security  for 
ooRts,  the  usoal  affidavit  hiui  been  sworn  liy  the  defendant, 
and  we  see  no  reason  why  the  plaintiff  xhould  not  be  com- 
pelled to  give  sncli  security.  We  find  that  the  Court  of 
Qneen's  Bench  has  refused  a  motion  similar  to  this,  and 
that,  in  consequence  of  an  alteration  in  the  Knglisli  praotioe, 
they  have  altered  the  rule  of  practice  which  has  always 
been  followed  in  these  Courts.  But,  we  see  no  sufficient 
grounds  for  such  a  change  in  the  settled  practice.  The 
Court  of  Queen's  Bench  may  be  right  in  their  decision,  but 
if  any  change  should  bx  made  in  the  practice  which  haa  now 
existed  here  for  some  thiity  ur  forty  years,  it  appears  to  us 
that  the  judges  ivhuuld  meet,  and  uiake  a  General  Order, 
and  alter  the  62  G.  O.,  1864.  We,  therefore,  are  of  opinion 
that  this  motion  must  be  granted. 


Keogh,  J.,  was  absent 


MOBBIS,  J. — I  concur  with  my  Chief  Justice,  that  we 
should  grant  this  aopliuation,  and  abide  by  the  well-settlad 
practice,  which  in  Ireland  has  received  the  sanction  of  ao 
Act  of  Parliament— the  C.  L.  P.  A.,  1858.  In  England  a 
mere  usage  prevailed,  bnt  here  the  practice  has  bean 
sanetioned  by  the  C.  L.  P.  A.,  1863,  the  62nd  section  of 
which  limits  the  practice  to  certain  cases.  It  says : — "Any 
defendant  served  with  any  writ  o{  sninmons  and  plaint" 
may  onropel  the  plaintiff  to  give  secai  ity  for  costs,  "  pro- 
vided that  no  order  for  security  for  costs  shall  be  made  by 
reason  of  any  plaintiff  being  resident  out  of  the  juriadiotion 
of  the  Conrt,  unless  upon  a  satisfactory  affidavit  that  the 
defendant  has  a  defence  upon  the  merits."  Now,  no  such 
affidavit  of  merits  is  necessary  in  England.  There,  too,  the 
practice  is  that  the  application  for  sF-cuiity  must  be  made 
before  issoe  joined.  Hsre,  by  the  62  O.  O.,  1 864,  the  appUoa 
tion  mnst  be  made  before  the  defence  is  filed ;  and,  in 
addition,  there  is  the  62nd  aeotion  of  the  C.  L.  P.  A.,  1663, 
which  as  I  have  said,  limits  the  praotioe  to  certain  cases. 
Therefore,  the  case  of  Raebum  v.  Andrem,  L.  R.  9,  Q.  B. 
180,  npon  which  the  Queen's  Bench  acted,  should  not  aCfeit 
the  practice  here,  which  is  so  different.  In  the  case  to  which 
my  Lord  Chief  Justice  reforred  —  ITAtte  and  Hart  v. 
Carrol,  8  Ib.  J,.  T.  B.  63— it  appein  that  it  wat  held  that 
the  rule  of  praotioe  laid  down  in  Sadmm  r.  Andrem  should 
be  followed  here.  Whiteside,  C.J.,  in  his  judgment  in  that 
ease,  says: — "The  action  was  brought  to  recover  the 
amount  of  goods  which  the  plaintiffs  say  they  deliviirud  to 
the  defendant,  and  the  question  in  the  case  is  whether  the 
present  state  ot  the  law  requires  the  plaintiffs  to  give 
security  for  coots,  as  required  by  defendant.  1  make  the 
observation  in  reference  to  what  defaoilaot's  counsel  has 
said,  that  he  was  correct  in  stating  that  the  old  praotioe 
founded  upon  the  62nd  nection  of  the  C.  L.  P.  A.  of  1863 

fave  a  defendant  a  ri^ht  to  the  order  for  which  he  applied, 
t  is  to  be  observed,  Uiat  there  are  many  decisions  limiting 
the  uiiivermi  operation  of  this  62nd  section.  If,  fur 
instance,  a  man  has  any  property  in  this  country,  though  he 
does  not  reside  there,  or  if  he  is  resident  here  for  temporary 
purposes,  the  Court  will  refuse  to  grant  tht>  order  to  oompel 
the  plaintiff  to  give  secnrity  for  coats."  Now,  I  mnst  differ, 
which  I  do  with  great  dererence,  from  the  statement  of  the 
Lord  Chief  Justice,  that,  according  to  the  practice  which 
has  prevailed  here,  security  was  not  required  to  be  given  if 
the  plaintiff  bad  property  in  this  country.  For  the  origin  of 
the  practice  is  stated  in  2  Ferg.  Prac.  904  (ed.  1842) — an 
authority  on  practice  here  analogous  to  Tidd's  Practice  in 
England — where  it  is  said  that "  the  {ground  on  which  seonrity 
for  costs  is  required  is  that  the  defendant,  by  the  plaintiff's 
absence,  loses  that  summary  and  immediate  means  of 
enforoing  payment  of  snoh  cobts  of  suit  as  may  be  awarded 
him ;  and.  therefore,  it  is  no  answer  to  the  application  that 
the  plaintiff  is  in  possession  of  a  large  landed  ektate  in 
Ireland,  or  of  personal  property,  and  in  an  action  of  cove- 
nant by  an  absentee  laiidlurd  against  bis  tenant,  fur  non* 
payment  of  rent,  although  he  was  possessed  of  the  proper^ 
out  of  which  the  rent  was  doe,  still  this  circumstance  did 
not  exempt  him  from  the  mie,  nor  was  the  ownership  of  a 
judgment  affecting  the  defendant's  own  estate,  and  for  the 
recovery  of  which  the  proceedings  were  taken,  sufficient 
security,  for  non  constat,  bnt  it  may  be  no  chatge  at  all.  In 
such  case  a  defendant  is  entitled  to  security  for  costs  ex 
debito  jutticia,  and  it  is  not  neoeasary  that  he  should  have  a 
good  defence  on  the  merits,  for  even  if  his  defence  were 
lounded  upon  some  technical  defect  in  the  plaintiff  h  declar- 
ation, still,  even  in  that  case,  as  he  may  become  entitled  to 
coats,  the  Court  will  see  that  that  which  is  adju<lged  by 
law  shall  be  secured,  whatever  may  be  the  parties'  merits." 
We,  thus,  see  both  the  ground  and  origin  of  this  practice, 
and  that  having  property  within  the  jurisdiction  will  not 
exempt  the  pluntiff  from  giving  security  for  costs.  The 
62nd  section  merely  limits  the  practice  by  requiring  an 
affidavit  of  a  defence  upon  the  merits  before  grantiuK  the 
order.  And  I  conccur  that  we  should  not  in  an  off-hand 
manner  change  that  practice,  which  has  received  the 
sanction  of  the  Act  of  Parliament  by  limiting  it  to  certain 
But,  it  is  said  that  the  practice  should  be  changed,  m 
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consequence  of  the  Judi;mentii  Extension  Act  of  1868,  One 
would  imagine  that  Act  liad  been  only  a  month  passed,  but 
it  waa  passed  six  years  ago,  and  it  is  rather  strange  that,  if 
its  effect  is  as  contencied  for,  the  practice  was  not  altered 
before  now.  In  my  opinion,  no  individual  Court  should  take 
on  itself  to  alter  the  fixed  practice,  erasing,  in  fitct,  both  the 
Act  of  Parliament  and  the  General  Order.  I  concur  with 
my  Lord  Chief  Justice,  that  an  alteration  in  the  practice 
should  have  been  preceded  by  a  meeting  of  all  the  judges,  to 
make  a  new  rule ;  but  even  this  might  be  an  interference 
with  the  62nd  section  of  the  C.  L.  P.  Act,  1853,  and  I  offer 
no  opinion  whether  it  would  be  competent  or  not  to  make 
any  such  General  Order.  We  shall  uphold  the  old  practice, 
»t  least  until  theS2nd  O.  0.,  1854,  has  been  altered,  and, 
accordingly,  this  motion  must  be  granted.  Costs  to  follow 
the  ordinary  rule. 

Motion  granted. 

■    Attorney  for  tbe  plaintiff,  T.  Exham. 
Attorney  for  the  defendant,  E.  D'AUon. 


COURT  OP  EXCHEQUER. 

Reporttd  by  Gbokob  A.  Kellt,  Esq.,  Barrister-at-law. 

(Before  Faixes,  C.B.,  Fitzgebald,  Dbast,  and 

DowsB,  BB.) 

Hakwat  v.  Tatlob. 

April,  15,  16,  17,  May,  7,  1874 —EjectmetU  on  the 
title — Partiet  to  action— 20  j-  21    Vict.  e.  60,  ss.  266, 

271 — Insolvent — Lease  vesting  in  assignees — Election. 

Chattel  interests  in  land  remain  vested  in  a  bankrupt  or 
insolvent,  until  his  assignees  have  elected  to  take  same ;  and 
until  such  election,  the  assignees  need  not  be  joined  toith  the 
bankrupt  or  insolvent,  as  parties  in  an  ejectment  on  the  title 
for  the  land. 

Ejectment  on  the  title. 

The  case  was  tried  before  Pigot,  C.B.,  at  the  Spring 
Assizes,  1873,  for  the  County  of  Meath.  The  plain- 
tiff claimed  under  a  lease,  made  to  him  on  the  30tb  of 
December,  1830,  of  the  lands  of  Knocktown,  in  the 
County  Meath,  for  the  life  (still  in  being)  of  the 
Marquis  of  Kildare.  The  plaintiff,  James  Hanway, 
filed  bis  petition  and  schedule  as  an  insolvent  on  the 
14th  July,  1871,  and  was  discharged  as  an  insolvent 
before  the  bringing  of  tbe  ejectment  The  ejectment 
was  brought  upon  the  title  in  November,  1872,  in 
the  name  of  James  Hanway  alone  as  plaintiff,  laying 
tbe  demise  as  of  April  1 0th,  1872.  The  further  facts 
sufficiently  appear,  for  the  purposes  of  this  report,  in 
the  judgment  of  the  court.  Pigot,  C.B.  at  the  trial, 
having  directed  a  verdict  to  be  entered  for  the  plaintiff, 
reserving  liberty  for  the  defendant  to  move  to  change 
the  verdict  into  one  for  him,  if  the  court  should  be  of 
opinion  that  he  was  so  entitled ;  and  a  conditional  order 
having  been  obtained,  on  his  behalf,  to  change  the 
verdict  pursuant  to  leave  reserved,  or  for  a  new  trial,  on 
the  ground  of  its  being  against  the  weight  of  evidence, 

Walker,  Q,C.  (with  him  MoUoy)  snowed  cause. — 
The  propierty  in  question  was  a  leasehold  interest, 
subject  to  a  rent.  There  is  no  evidence  that  the 
assignees  ever  elected  to  take  it,  and  until  election 
the  lease  remained  in  the  insolvent.  The  question 
turns  on  the  268th  and  2?  1st  sections  of  the  Bank- 
ruptcy and  Insolvency  Act  of  1857,  20  &  21  Vict. 
c.  60.  The  words  of  the  268th  section  are  no  doubt 
large,  but  they  are  controlled  by  those  of  the  27 1  St. 
If  It  was  vested  in  the  assignees  on  the  insolvency,  they 
would  be  liable  to  the  rent  and  covenants,  but  it  was 
not  intended  they  should  be,  till  they  elected  to  take 
tbe  premises ;  and  the  use  of  the  word  "  elect "  would  be 
inappropriate;  if  the  lease  was  already  in  them.    The 


26Sth  &  271  St  sections  of  the  Irish  Act,  are  the  same 
in  substance  as  the  37th  &  50th  sections  of  the  1  &  2 
Vict.  c.  110;  and  it  has  been  expressly  decided  in 
Bishop  V.  Trustees  of  the  Bedford  Charity,  1  E.  &  £. 
715,  that  under  that  Act  a  lease  remains  vested  in  tbe 
insolvent  till  election  by  the  assignees.  Cartwright  v. 
Glover,  2  Giff.  62U,  would  seem  an  authority  to  the 
contrary,  but  that  was  a  decision  on  the  Bankruptcy  Act ; 
none  of  the  authorities  appear  to  have  been  cited ;  and,  in 
any  event,  the  case  of  Bishop  v.  Trustees  of  the  Bedford 
Charity,  as  a  decision  of  the  Exchequer  Chamber  is  of 
higher  authority. 

Mackley  v.   Pattenden,   IB  &  S.   \76,  and  Doe  d. 
Copeland  v.  Stephens  were,  also,  referred  to. 

Battersby,  Q.C.  and  Gamble,  Q.C.  (with  them  /.  Al 

Gerrard),  contra ^The  assignees  in  insolvency  should 

have  been  parties.  The  legal  estate  became  vested  in 
them,  under  the  statute  (20  &  21  Vic.  60,  sec  268). 
They  had  not  done  anything  to  disclaim  the  estate  in 
the  lease,  and  it  was  not  necessary  for  them  to  do  any- 
thing to  elect  to  take  it.  The  authorities  relied  on  for 
the  plaintiff  Hanway,  do  not  rule  the  case.  Copeland, 
V.  Stephens,  was  decided  under  the  49  Gea  III.  c.  121, 
sec.  19,  and  7  Geo.  II.  c.  30.  By  sec.  1  of  the  latter 
Act,  the  bankrupt  was  bound  to  disclose  bis  estate  and 
effects ;  and  by  sec.  26,  it  was  provided  that,  when 
assignees  were  appointed,  the  Bankruptcy  CommisMoners 
should  assign  the  bankrupt's  estate  and  effects  to  them ; 
and  the  1 9th  sec.  of  tbe  former  Act,  enabled  the  bank- 
rupt to  free  himself  from  liability  to  rent  under  a  lease, 
upon  his  delivering  it  up  to  the  assignees.  But  neither 
Act  coatained  a  vesting  clause  similar  to  sec.  :268.  In 
that  case,  the  commissioners  had  assigned  the  lease  to 
the  bankrupt's  assignees,  but  Lord  EUenborough  in  his 
judgment  (p.  604\  says  "  nothing  passes  from  them  for 
nothing  was  previously  vested  in  them,"  and  attention 
is  drawn  to  this  by  Gaselee  Justice,  in  the  case  of 
Palmer  v.  Andrews,  4  Bing.  351.  In  the  case  of 
Buihop  V.  The  Trustees  of  the  Bedford  Charily  (^ante),  it 
was  not  necessary  to  decide  the  point.  The  action  was 
one  of  trespass  by  Bishop,  who  fell  through  an  area 
grating  that  had  been  left  open,  and  it  was  brought 
against  tbe  landlord.  The  tenant  had  been  bankrupt 
under  1  &  2  Vic.  1 1 0.  Tbe  question  was  rather  one  of 
possession  than  of  estate.  The  defendants  as  landlords, 
had  applied  under  the  50th  sec.  of  the  Act,  to  the 
bankrupt's  assignees,  to  elect  either  to  take  or  disclaim 
the  lease.  They  had  elected  not  to  take  (see  p.  706); 
the  question  then  was,  whether  sufficient  had  been 
done  to  amount  to  a  surrender  of  the  lease  to  the 
defendants  as  landlords;  and  so  the  only  question 
necessary  to  be  decided  was,  whether  or  not  tbe  lease 
had  been  revested  in  the  defendants  as  landlords.  Tbe 
dictum  of  the  court,  certainly  goes  far  beyond  this,  but 
the  language  is  ambiguous,  and  the  point  mentioned  in 
the  dictum  was  not  needed  for  the  case.  Under  the  In. 
solvent  Act,  I  Geo.IV.  c.  1 19  sec.  4,  it  was  held  that  the 

{irovisional  assignee  could  sue  in  ejectment,  without  the 
eave  of  the  court ;  Doe  d.  Clarke  and  others  v.  Spencer, 
3  Bing.  293 ;  and  the  lessor  when  insolvent  could  not 
bring  ejectment,  even  though  the  provisional  assignee  had 
never  taken  possession,  nor  the  lessor  ceased  to  collect 
the  rent;  Doe  d.  Palmer  v.  Andrews,  4  Bing.  348. 
Gaselee,  J.,  there  draws  tbe  distinction  between  the 
Insolvent  Act  and  the  old  Bankruptcy  Act  (p.  351), 
because  the  latter  "had  no  clause  making  the  estate 
vest;"  and  Parke,  J.,  says  (p.  370): — "This  loas  the 
law  as  to  bankrupts,  but  it  is  no  longer  so."  In  Mackley 
V.  Pattenden,  1  B.  &  S.  178,  the  ejectment  was 
brought  by  a  purchaser  from  the  assignee,  agunst  the 
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representatives  of  the  bankrupt,  and  a  verdict  for  the 
plaintiff  was  set  aside ;  but  the  facts  raised  a  different 
question.  The  bankruptcy  was  in  1847,  under  the 
I  &  2  W.  IV.  c.  56,  and  the  bankrupt  was  left  in  un- 
disturbed possession  until  1858,  and  the  assignment  to 
the  plaintiff  was  only  made  in  I860,  so  that  the  real 
question  was  whether  the  bankrupt  assignee  had  not 
aisclaimed  the  estate,  and  the  court  held  that  this 
question  should  have  been  left  to  the  jury.  The  case  of 
CartierigJU  v.  Glover,  is  an  authority  upon  an  exactly 
similar  statute  in  England,  12  &  13  Vio.  o.  106,  sec 
145,  and  the  decision  is  distinct  that  the  lease  at  onoe 
passes  to  the  official  assignees. 

The  words  of  the  ^68th  sec.  are  very  plain,  that  the 
estate  shall  vest ;  no  plainer  words  could  be  found,  if  the 
word  vest  is  to  have  any  legal  meaning.  In  the  Landed 
Estates  Act,  which  gives  indefeasible  titles,  in  the  Acts 
giving  power  to  the  court  to  vest  trust  estates  in  new 
trustees,  and  in  many  similar  statutes,  no  stronger 
words  are  or  could  be  used.  The  object  of  the  statute 
was  to  deprive  the  bankrupt  of  the  power  of  disposing 
of  his  property,  and  this  was  done  by  taking  the  legal 
estate  oat  of  him,  and  vesting  it  in  the  provisional 
assignee.  It  was  intended  to  give  it  the  same  effect  that 
the  conveyance  by  the  insolvent  had  under  the  old 
Acts,  as  in  the  cases  cited.  The  269th  sec.  shews  this, 
for  it  provides  for  the  registry  of  the  vesting  order. 
For  what  purpose  was  this,  if  the  vesting  order  did  not 
divest  the  estate  out  of  the  bankrupts?  The  270tb  sec. 
does  not  affect  the  operation  of  the  former  sections,  it 
has  reference  to  the  liability  to  rent,  and  not  to  the 
vesting  of  the  legal  estate,  and  so  it  contemplates  the 
case  of  a  bankrupt  lessee  only,  and  not  to  the  assignee 
of  a  lessee,  who  may  become  bankrupt  or  insolvent; 
Mannmg  v.  FligTit,  3  B.  &  Ad.  211.  It  was  passed 
to  protect  a  bankrupt  who  was  an  original  lessee,  from 
liability  on  his  covenant  for  the  rent  which  he  would 
otherwise  have  been  liable  for,  even  after  the  legal 
estate  had  passed  out  of  him  to  the  official  assignee, 
just  as  he  would  have  been  if  he  had  assigned  it  by 
deed.  This  is  the  principle  upon  which  Ctoodicin  v. 
Noble,  8  E.  &  B.  587  was  decided,  and  it  does  not  rule 
this  case.  The  power  given  by  this  section  to  the 
assignees,  is  a  power  to  disclaim  the  estate,  and  thus  re- 
vest it  in  the  bankrupt,  who  b  then  obliged  to  surrender 
the  lease.  This  is  shewn  more  fully  by  the  last  clause, 
which  is,  that  if  the  assignees  neither  elect  to  take  or  to 
disclaim,  then  "  the  court  may  order  them  to  elect  and 
deliver  up  the  lease,  Ac"  If  the  estate  was  not  vested 
in  them  until  they  had  elected,  this  language  would  be 
meaningless,  for  if  by  not  electing  to  take  the  lease,  no 
estate  had  been  vested  in  them,  there  would  be  nothing 
to  deliver  up.  The  true  construction  is  that  upon 
the  banlcruptcy,  the  legal  estate  in  leaseholds  as  well  as 
fee-simple,  vests  in  the  assignees;  but  in  the  case  of 
leases,  they  have  [tower  under  sec  270,  to  disclaim  and 
repudiate  the  lease  if  it  should  be  onerous.  The 
assignees  were,  therefore,  necessary  parties  to  this  eject- 
ment. 

Palles,  C  B. — This  case  comes  before  the  court  upon 
cause  beiijg  shewn  aKaiimt  a  conditional  order  obtained  by 
the  def ciidaut,  to  clinnge  tlie  verdict  into  ime  for  the 
defendant,  or  for  a  new  trial  upon  the  grouml  of  the  ver- 
dict beiug  againxt  the  weight  of  evidence.  Il  is  an  action 
of  ejectmimt  on  the  title,  Khich  was  tried  l>efi>re  the  learned 
late  Lord  Chi-f  Baron,  at  the  Spring  Assizes  of  1878. 
The  luidg,  the  subjucl  uf  the  ej-ctment,  comprised  two 
separate  (larceU.  One  of  these,  consiiitingof  170  acres,  was 
deiiii»e<i  to  ttM  plaintiS  by  a  lease  of  30th  December,  1830, 
fur  lives,  one  of  which  nas  admitted  to  be  in  being.  Tiie 
other  parcel  had  been  belil  by  the  plaintiff  originally,  aa 


tenant  from  year  to  year,  to  the  defendant,  Colnnel  Taylor. 
In  the  month  of  January,  1868,  an  ejectment  for  non-pay- 
ment of  three  half-years'  rent  of  the  first  mentiooed  parcel, 
was  brought  by  the  defendant .:  judgment  was  marked,  and 
upon  the  30th  January,  1868,  a  writ  of  habere  was  issued, 
under  which,  possession  of  the  lands  was  given  to  the 
defendant,  upon  the  4th  February,  1868.  Upon  the  same 
4th  February,  1868,  a  lease  of  the  premises  so  recovered, 
was  executed  by  the  defendant.  Colonel  Taylor,  to  one 
Patrick  Banoon  for  nine  months,  subject  to  redemption, 
at  the  bulk  rent  of  £103,  with  a  provision  for  an  apportioned 
part  only  becoming  payable  in  the  event  of  the  redemption 
of  the  premises.  As  a  matter  of  fact,  the  premises  were 
not  redeemed.  This  being  the  state  of  facts,  no  rent  would 
have  accrued  due  from  the  plaintiff  or  his  represeiitativeR, 
on  the  1st  May,  1868,  or  the  Ist  November,  1868.  However, 
it  appears  that  apon  the  28th  November,  1868,  £51  3b.  lOd. 
wax  paid  to  Mr.  Hamilton,  the  defendant's  agent,  aa  half  a 
year's  rent  of  these  premises,  due  by  the  representatives  of 
Hanway,  to  the  first  ot  May,  1868,  and  was  received  by 
him  as  such  rent.  Hie  period  for  redemption  having  ex- 
pired, Patrick  Baimon  on  the  7th  December,  1868,  proposed 
in  writing  to  Mr.  £[amilton  to  become  tenant  to  the 
defendant  for  one  year,  from  the  1st  November,  1868,  for 
the  lands  comprised  in  the  former  ejectment,  together  with 
an  additional  parcel  of  3  acres  1  rood  and  80  peiches,  at 
the  yearly  rent  of  £10S  12a  Od.,  payable  half  yearly,  upon 
the  Ist  May  and  Ist  Novemb^.  That  proposal  was 
accepted  by  Mr.  Hamilton.  It  appears  that  upon  the  22nd 
ApriX  1869,  Mr.  Hamilton  was  paid  the  further  sam  of 
£&1  3b.  lOd.,  as  and  for  a  half-year's  rent,  due  by  the 
representatives  of  Hanway,  to  the  Ist  November,  1868. 
And  on  the  24th  of  April,  1871,  noUce  to  qnit  was  served 
upon  Baanon  ;  and  the  present  ejectment  has  been  brought 
npon  the  ezpiratioD  of  that  notice  to  quit.  It  was  contended 
npon  the  part  of  the  defendant,  that  the  lease  of  1830, 
having  been  determined  by  the  ejectment  proceedings,  the 
new  tenancy  was  a  tenancy  in  Bannon,  that  this  new 
tenancy  was  determined  by  the  notios  to  quit,  and  that, 
therefore,  the  defendant  was  entitled  to  have  a  verdict 
directed  for  him  for  this  parcel  of  the  premises.  On 
behalf  of  the  plaintiff,  it  was  insisted  that  the  payments 
made  in  November,  1868  and  April,  1869,  respectively, 
were  evidence  of  the  existence  in  May  and  Novembta*, 
1868,  of  a  tenancy  from  year  to  year  in  Hanway,  created 
after  the  execution  of  the  habere.  The  learned  Chief  Baron 
left  to  the  jury  the  question  whether  such  tenancy  had  been 
created  by  the  payment  of  these  gales  of  rent,  and  the 
jury  found  in  the  affirmative.  We  are  of  opinion  that  this 
question  cuuld  not  have  been  withdrawn  from  the  juiy. 
The  lease  of  1830  had  been  determined  by  the  execution  of 
the  habere  upon  the  4th  February,  1868.  The  new  lease 
rei«rved  rent  which  did  not  become  due  until  the  4th 
November,  1868.  The  sums  paid  to  and  received  by 
Colonel  Taylor's  agent,  as  and  for  rent  due  up-  n  the  1st 
May  and  1st  November,  1868,  were  not  payable  under,  and 
could  not  have  been  received  aa  rent  due  under  either  of 
the  above  leases.  But  the  receipt  of  these  sums  as  rent, 
was  evidence  of  an  ack  nowledgment  by  Colonel  Taylor  of 
the  existence  upi'U  those  days  of  a  tenancy  in  Hanway, 
subject  to  a  R^nt  then  payable ;  and,  as  no  other  tenancy 
appeared  under  wbith  these  gales  of  rent  would  have  beer 
payable,  the  tenancy  i-o  acknowledged,  would  primd  fade 
be  a  tenancy  from  year  to  year.  We  are,  uierefore,  of 
opinion  that  the  contention  of  the  defendant  npon  this 
pnint  fails. 

The  next  question  raised  was  one  of  more  general  im- 
portance. It  appeared  that  upon  the  12th  July,  1871,  the 
^ilaintitf  fil<  d  bis  petition  of  insolvency,  under  the  provisions 
of  the  20  &  21  Vic.  cap.  60.  No  trade  assignee  was 
a(>pointed,  and  it  did  not  appear  that  any  act  had  teen  dona 
by  the  official  assigneen,  which  conid  amount  to  an  (lection, 
to  accept  or  take  the  leasehold  interest.  It  was  contended, 
upon  the  part  of  the  defemlaut,  that  upon  the  true  oon- 
riruction  uf  the  Act  of  20  &  21  Yic  c.  60,  any  chattel 
interest  in  lands,  vested  in  the  insolvent  at  the  time  of  the 
tiling  of  his  petition  of  inaulvency,  vestpd  in  the  oSciid 
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assigneea  by  virtue  of  the  filing  of  the  petition,  irrespective 
of  any  subsequent  act  of  elecUon.     Upon  the  part  of  the 
plaintiff,  <iu  the  other  haml,  it  was  in'-isted  that  those  cbntlt;! 
interests  in  lands  remained  vested  in  the  insolvent,  notwith- 
standing the  filing  of  his  petition,  until  the  assignees  had 
elected  to  a-cepttbem    [His  lordship  rea<l  ss.  267,  268,  and 
271  of  20  &  2 1  Vic.  c.  60.]  We  are  of  opinion  that  this  tenancy 
from  year  to  year,  did  not  pass  to  the  official  assignees  by 
the  mere  act  of  filing  the  petition,  but  that  such  tenancy 
remained  in  the  inHotvent  notwithstanding,  subject  to  the 
right  of  the  asnignees  to  elect  to  take  the  came.     As  no 
evidence  was  given  of  any  such  election,  the  learned  judge, 
in  our  opinion,  was  right  in  declining  to  direct  a  verdict  for 
the  defendant  upon  this  ground.     Similar  questions  have 
frequently   ari-en    upon   the  former  Bankruptcy    and  In- 
solvency Acts,  and  the  decisions  upon  ttaose  que>-tions  have, 
to  a  iHTge  extent,  settled  the  construction  of  statutes   in 
pari  materia,  with  that  now  under  con«iileiation.     The  Act 
of  S  George  2,  c.  30  sec.  26,    directed  the  commissioiiers 
to   assign   the  estate  and   effect'*  of  a  bankrupt  to  the 
assignees  chosen  in  the  manner  provided  by  that  section 
The  Act  49th  (ieorge  III.,  cap.    121,   sec.   13,  which,    as 
far  as  the  questions  in  tliiii  ctse  are  involved,  is  similar  to 
the  271st  section  of  the  2uth  and  2Ist  Victoria,  cap.  60, 
provided,  inter  alia,  that  in  all  cases  in  which  a  bankrupt 
should  be  entitled  to  any  lease,  and  the  assignees  should 
accept  the  same  and  the  beneKl  therefrom  ss  part  of  the 
bankrupt's  estate  and  effects,  the  bankrupt  should  not  be 
liable  to  pay  the  rent  accruing  due  after  such  acceptance  of 
the  same,  nor  to  be  sued  in  respect  of  any  subsequent  non 
performance  of  the  covenants  therein.    The  decision  of  the 
leading  case  of   Ci'peland  v.  Stepheiu,  1   B.  &  Aid.  593, 
rested  a|>on  the  cunstmction  of  those  sections.    There,  in 
an  action  of  covenant  by  Irssor  ngainst  assignee  of  lessee, 
the  defendant  pleaded  his  bankruptcy,  and  that,  before  the 
rent  sued  for  had  accrued  due,  the  commissioners  assigned 
to  one  William  Tate,  the  assignee  of  the  defendant's  estate 
and   effects,   all    the  ilefeniiani's   estate    in    the  demised 
premises.     'I'he  plaintiff  replied  that  Tate  did  not  accept 
the  lease  or  the  benefit  therefrom,  as  part  of  the  estate  and 
effects  uf  the  defendant,  and  t</  this  replication  there  was  a 
demurrer.     Now,  as  the  defendant,  Stephens,  was  not  the 
direct  lessee,  his  liability  to  rent  could  have  existed  only 
by  virtue  of  privity  of  estate ;  anil  if  the  ehtate  had  passed 
from  him  upon  his  bankruptcy,  and  before  the  acceptance 
by  his  assignee,  he  could  not  have  been  liable  to  the  rent. 
Lord    Cllenborough,    in    an    elaborate   jadi;nient,    which 
definitely  settled  ilie  law  under  the  then  existing  statutes, 
treated  the  statute  r^lerrtd  to  [49th  (ieoige  III.,  cap  121] 
as  not  leading  to  any  clear  inference  on  either  side  of  the 
qu-stion,  but  based  his  judgment  up<m  tlie  ground  that  the 
general  assignment  of  a  bankrupt's  personal  estate  under 
his  commission  did  not  vest  a  term  of  years  in  the  assignees, 
uuless  they  did  some  act  to  manifest  their  assent  to  the 
assignment  as  it  regarde<l  the  terms  and  their  acceptance  of 
the  estate.     He  says  : — "  An  assignment  by  commissioiiei'S 
of  a  bankrupt  is  an  execution  of  a  statutable  pnwer  given  to 
them  for  a  particular  purpose,  viz.,  the  payment  of  the 
bankrupt's  debts.     Nothini;  passes  from  them,  for  nothing 
was  previously  vested  in  them :  whatever  passes  passes  by 
fgrce  of  the  statute,  and  for  the  purpose  of  effeuting  the 
object  of  the  statute.    And  therefore  the  assigns  of  a  bankru  pt 
•re  not  bound  to  accept  a  term  uf  years  that  belonged  to  the 
bankrupt,  subject  to  tlie  rents  and  covenants ;  for  the  object 
of  the  statute  and  of  the  a-signnient  being  the  payment  of 
the  bankrupt's  debts,  and  the  assignees,  under  the  oommis- 
sioo,  being  trustees  for  that  purpose,  the  acceptince  of  a 
term    which,    instead   uf   funiishing  the  means  of    such 
payment,   would    diminish    the  fund  arising   from   other 
sources,  cannot  be  within  the  scope  of  their  tiust  and  duty." 
The  objects  of  the  ststutes   5  George  II.,  c.   30,  and  the 
20  k  21  Vict,,  0.  60,  are  the  same.     The  acceptance  of  a 
burtnensome  lease  in  such  a  mode  as  to  nnerate  the  estate 
would,  under  the  latter  as  well  as  the  former  statute,  be 
outside  the  trust  or  duty  of  the  assignees.     The  event  upon 
which  the  non-liability  of  the  bankrupt  or  insolvent  to 
rent  and  covenants  rests  is  made  dependent,  under  the  20 


&  21  Vict.  c.  60,  on  the  electioo  of  tbe  assignees  to  take  the 
lease,  or  the  same  event  as  is  mentioned  in  the  49th  G. 
Ill,,  e.  121,  sec.  13,  npon  which  Capelandv.  Step/lent  vga 
decided.  There  is,  however,  a  very  serious  difference 
between  the  words  "shall  assign  unto,"  which  occur  in  the 
5  G.  III.,  cap.  30,  and  the  words  of  tbe  20  &  21  Vict.,  cap. 
60,  "  shall  be  absolutely  vested  in ;"  and  if  the  question 
Vrere  now  to  be  considered  a  re*  nova  we  would  deem  the 
arguments  of  the  defendant's  ooansel  worthy  of  very  great 
consideration.  But,  we  are  of  opinion  that  ibe  question  has 
been  cloi-eJ  by  autburity,  and  that  we  must  bold  that  tbe 
leasehold  estate  d'les  not  vest  in  the  assignees  until  they  have 
elected  to  take.* 

(Joodudn  v.  /foble.  8  EL  &  BL  587,  was  decided  npon  tbe 
English  Bankruptcy  Acts  of  1849,  the  12  ft  IS  Vict  o. 
106,  the  142nd  and  145th  sections  of  which  are  similar  to 
ss.  266,  268,  and  271  of  tbe  20  &  21  Vict.  c.  60.  It  was 
an  action  of  covenant  for  rent  by  lessor  against  the  assignees 
ill  bankruptcy  of  the  lessee  ;  tbe  defendant  pleaded  that  he 
did  not  elect  to  take  the  lease  within  the  meaning  of 
tbe  statutes,  and  to  tliis  there  was  a  replicatiun  that  he  did 
elect  to  take.  Lord  Campbell,  C.J.,  in  giving  jadvinent, 
said: — "The  result  of  the  various  oases  upon  tbe  subject 
seems  to  be  that  the  assignees  of  the  bankrupt  are  not 
liable  as  assignees  of  the  term  unless  tb^  have  done 
some  act  which  unequivocally  indicates  to  the  lessor  that 
tliey  have  elected  to  take  the  benefit  of  the  lease." 
The  inevitable  result  of  the  assignees  not  being  liable  until 
election  is,  that  the  leasehold  interest  does  not  vest  in  them 
until  election.  The  case  of  Bitkop  v.  Tke  Truttea  of  tht 
Bedford  Cluirity,  1  El.  &  £1.  714,  arose  upon  tbe  oonstmo- 
tion  of  the  Insolvent  Act,  1  &.2  Vict  c.  110.  [His  Lord- 
ship read  ss.  37,  4S,  50.]  The  action  was  brought  to  recover 
damages  for  personal  injuries  sustained  by  reason  of  a 
grating  being  suffered  to  be  in  a  dangerous  state  for  want 
of  proper  repair.  The  defendants  were  sought  to  be  made 
liable  as  being  possessed  of  the  premises  upon  which  the 
grating  was  situated.  They  were  the  owners  of  the 
premises,  and  had  demised  them  to  Murton  for  SO  years 
from  Christmas,  18S1.  Murton  was  discharged  by  the 
Insolvent  Court  on  30th  July,  1866,  having  given  up  the 
lease  to  the  official  assignees.  In  November,  1856,  the 
defendants  obtained  an- order  from  the  Insolvent  Court  for 
delivery  to  thein  of  the  lease,  the  official  assignees  having 
repudiated  it.  and  it  was  accordingly  delivered  to  them. 
In  tbe  Court  of  Exchequer  Chamber  it  was  contended,  upon 
the  part  of  the  plaintiff,  that  the  insolvency  of  Morton  in 
July,  1858,  ipm  facto  vested  the  lease  in  the  respondenbi, 
the  official  assignees  not  having  elected  to  take  it.  Tbe 
only  answer  which  was  attempted  to  be  given  to  this 
argument  was  that  the  lease  remained  vested  in  Murton 
nutwithstandiiig  and  after  his  insolvency,  and  that  tbe  law 
in  this  respect  was  tbe  same  with  regard  to  insolvent  as  to 
bankrupt  lessees.  Copeland  v.  Stepheiu  was  cited.  In 
delivering  the  unanimous  judgment  of  the  Court,  Wil- 
liams, J.  sail,  "with  reference  to  the  interest  of  Murton 
in  tbe  lease  it  may  be  observed,  that  upon  the  true  constiuc- 
tion  of  the  present  Insolvent  Act,  1  &  2  Vic,  cap.  110, 
a  lease  made  to  a  person  who  afterwards  seeks  the  benefit 
of  the  Act,  remsins  vested  in  liim  until  either  it  is  taken 
by  the  assignees  or  given  up  to  the  landlnnl.  The  opinions 
formerly  entertained  to  the  contrary  [see  Doe  d.  Pcdmer  v. 
Andrewi,  4  Bing.  348],  were  founded  upon  the  fact  of  the 
assignment  being  by  the  deed  of  the  insolvent  himself,  and 
they  have  no  longer  any  application,  since  the  vesting  order 
has  been  the  act  of  the  court.  In  this  respect,  tbere  is  not 
now  any  essential  difference  between  the  case  of  a  bankrupt 
and  that  of  an  insolvent"  For  tbe  purposes  of  the  present 
question  the  87th,  45tb,  and  50th  sees,  of  the  1  &  2  Vic, 
cap.  110,  cannot  be  distinguished  from  the  21  &  22  Vic, 
cap.  60 ;  and  the  case  of  Biihop  v.  The  TrvMtt*  of  tkt 
Bedford  Charity  appears  to  be  precisely  in  point  upon  that 
question.  In  oppositiuu  to  this  decision  of  the  Court 
of   Exchequer    Chamber,   certain  observations    of    Vice- 


•  See,  also,  J!e  Cmnor,  8  Ir.  L.  T.  R.  81 :  and  Com.  8  Ir. 
L.  T.  804.-[Ei).  /.  L.  T.  Rep.] 
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Cbanoellor  Staut,  in  the  oaae  of  Carltmgit  r.  Oloter,  were 
mQch  relied  ttpoa.  In  that  caae  there  was  s  bankruptcy 
un  the  16th  of  Aognst,  1860 ;  in  September,  the  aasigneee 
lold  and  oonveyed  to  a  purchaser  a  leasehold  interest  which 
had  been  vested  in  the  bsnimipt ;  and  in  Janoary,  1861, 
the  porchaser  toolc  possendon  of  the  property.  The  bill 
was  filed  for  the  purpose  of  obtaining  the  declaration  of  the 
court,  that  the  assisnees  had  electa)  not  to  take,  or  that 
they  were  in  equity  then  precluded  from  electing  to  take. 
There  the  sale  and  conveyance  by  the  assignees  amounted 
to  an  election  to  take ;  and  any  observations  of  the  learned 
Vice-Chaneellor,  as  to  the  question  now  under  onr  con- 
sideration, were  not  material  to  the  question  in  the  cause. 
But  even  if  this  were  otherwise,  and  if  Cairtmrighi  y.  Gflover 
were  a  clear  decision  upon  the  question,  we  would  not 
deem  ounielves  warranted  in  acting  upon  it,  in  opposition 
to  the  Court  of  Exchequer  Chamber  in  BMop  v.  The 
TrutUa  of  t)u  Bedford  dkarity. 

Those  were  the  only  questions  whioh  arose  in  relation  to 
the  entering  a  verdict  for  the  defendant ;  but  there  remains 
the  very  serious  question,  much  discussed  at  the  bar, 
whether,  assuming  as  we  now  must  that  the  case  onght  to 
have  been  submitted  to  the  jury,  the  verdict  is  one  which, 
having  regard  to  all  the  circumstances,  we  onght  to  permit 
to  stand.  Unfortunately,  we  have  not  had  the  advantage 
of  the  opinion  of  the  late  Lord  Chief  Baron,  in  reference 
to  the  verdict ;  we  have,  however,  carefully  considered  the 
evidence  in  the  case,  and,  notwithstanding  our  anxiety  not 
to  disturb  verdicts  upon  questions  within  the  province  of  a 
jury,  upon  the  ground  of  their  being  against  the  weight  of 
evidence,  we  feel  ourselves  coerced  to  come  to  the  conclu- 
sion, that  we  ought  not  to  permit  this  verdict  to  stand. 
As  there  must  be  a  second  tri^,  we  think  it  more  convenient 
not  to  refer  in  detail  to  the  view  which  we  entertain  of 
the  evidence  whioh  was  given  at  the  trial.  The  order  will 
therefore  be  absolute,  to  set  aside  the  verdict,  as  being 
'against  the  weight  of  evidence,  and  for  a  new  trial. 

Dowsi,  B.  —  While  concurring  in  the  judgment  just 
pronoanced,  I  shall  only  add  that,  in  my  opinion,  it  would 
reanlt  in  great  inconvenience  if  we  were  to  hold  that  a  lease 
did  not  remain  in  the  bankrupt  until  an  election  by  the 
assignees  to  take  it.  With  the  judgment  of  Mr.  Justice 
Williams,  in  the  case  of  Biihap  v.  The  Tnutees  of  the 
Bedford  Charity,  I  entirely  agree,  but  with  the  reasons  on 
which  be  grounds  that  decision  I  must  declare  myself 
dissatisfied. 

FiTzaiRALD  and  DsAST,  B.B.,  concurred. 

Attorney  for  the  plaintiff,  W.  Carey. 
Attorney  for  the  defendant,  T.  F.  Pitrkinton. 


Reported  by  E.  K.  Blake,  Esq.,  Barrister-at'law. 

DoTNB  17.  Campbell. 

June  7,  1874 L.  S"   T.   Act,   1870,  n.  «S,  71—. 

TenarU^s  right  to  deduct  half  county  etts— Holding  agri- 
cultural or  pastoral. 

A  duielling-house,  situate  a  UuU  more  than  Jive  mile* from 
Dublin,  hoeing  about  25  acres  (Ir.)  of  land  attached,  wa» 
taken  by  a  Dublin  merchant,  at  £300  a  year,  a*  a  retUenee, 
at  the  same  time  intending  to  make  profit  out  of  the  land  to 
as  to  contribute  towards  the  payment  of  the  rent.  The 
premises  were  all  enclosed  by  a  walL  About  15  acre* 
(Ir.)  mere  in  pasture,  and  10  under  buildings,  ornamental 
grounds,  and  plantations.  The  rent,  at  a  valuation,  would 
be  properly  apportioned  at  £200  for  the  daeUing-house, 
garden,  and  ornamental  grounds,  and  £100  for  the  rest  of 
the  premises.  The  tenant  kept  some  20  head  of  cattle  on 
the  land,  and  in  one  year  had  20  tons  of  hay  off'  the  land. 
On  a  Case  slated,  reserving  the  question  whether  the  holding 
teas  agricultural  or  pastoral  m  its  character,  or  partly 
both,  within  the  L.  {r  T.  Act,  1870,  tection  1\,  so  at  to 


entitle  the  defendant  to  deduct  one-half  the  Grand  Jury 
cess  payable  in  respect  of  the  premises. 

Held,  that  the  premises  were  not  agricultural  or  pastoral 
within  ike  meaning  of  that  section. 

Case  stated  by  Deast,  B.,  for  the  opinion  of  the 

Court,  as  follows : — 

"  This  was  a  civil  bill  process  before  the  chairman  of 
the  county  of  Dublin,  Kilmainham  division,  for  the  sum 
of  £18  68.  6d.,  for  arrears  of  rent,  in  respect  of  pre- 
mises known  as  '  The  Hermitage,'  situate  near  Rath- 
famham,  in  the  county  of  Dublin.  The  case  was  heard 
before  the  chairman  of  the  county  Dublin,  at  the 
Quarter  Sessions,  held  at  Kilmainham,  in  January  last, 
when  the  chairman  made  his  decree  in  favour  of  the 
plaintiff  for  the  amount  churned,  with  costs.  The 
defendant  having  lodged  his  appeal,  the  case  came  on 
to  be  heard  before  me  on  the  27th  day  of  January  last. 
Both  parties  were  represented  by  counsel ;  and,  upon 
the  facts  proved,  and  hereinafter  stated,  this  case  \m 
been  submitted  to  the  Court,  with  the  consent  of  the 
parties. 

"The  premises  consist  of  a  house  and  about  forty 
statute  acres  of  land,  and  were  taken  by  the  defen- 
dant firora  the  plaintiff,  at  a  rent  of  £300  a  year, 
by  a  proposal  in  the  words  following: — 'I  hereby 
propose  to  become  tenant  to  the  house  and  lands  of 
Hermitage,  situate  in  the  barony  of  and 

county  of  Dublin,  containing  forty  statute,  acres,  or 
thereabouts,  for  the  term  of  twenty-one  years,  from  the 
1st  day  of  May,  1871,  at  the  yearly  rent  of  £S00 
sterling,  payable  half-yearly.  And  I  propose  I  should 
have  power  to  determine  said  tenancy  at  the  expiration 
of  each  period  of  seven  years,  from  said  Ist  May  next, 

S'ving  the  tisual  notice;  and  that  Philip  Kavanagh 
oyne,  his  heirs  and  assigns,  shall  have  power  to  de- 
termine said  tenancy  at  the  expiration  of  fourteen  years, 
from  the  said  Ist  day  of  May  next.  I  propose  that 
Philip  Kitvanagh  Doyne  shall  execute  tne  following 
works  and  repairs  in  a  satisfactory  manner,  namely,  to 
repair  the  roof  of  the  dwelling  house  and  out-offices  so 
as  to  render  same  water-ti^t;  to  put  the  sewers  in 
good  order;  to  paint,  with  two  coats  of  paint,  the 
greenhouses ;  to  repair  the  gate  lodge,  yard  gates,  and 
existing  brettchea  in  the  demesne  waU ;  or,  I  propose,  to 
execute  the  above-mentioned  work  for  the  sum  of  £I(X), 
said  sum  to  be  allowed  to  me  from  the  first  half-yearly 

fale  of  rent,  payable  in  respect  of  the  said  premises, 
propose  that  the  said  Philip  Kavanagh  Doyne  shall 
execute  to  me  a  lease  of  the  said  premises,  on  the  terms 
of  this  proposal,  as  soon  as  the  said  P.  K.  Doyne  is 
discharged  from  the  wardship  of  the  Court  of  Chancery. 
I  propose  not  to  assign  my  interest  under  said  lease, 
without  first  giving  to  the  said  P.  K.  Doyne,  or  hi* 
heirs  and  assigns,  the  option  of  taking  it.  I  propose  to 
maintain,  preserve,  and  keep  the  said  premises,  and 
ever^  put  thereof,  in  good  and  sufficient  order,  and 
repair,  and  condition,  and  that,  in  case  any  portion  of 
the  demesne  wall  shall  fall  down  durine  my  tenancy,  I 
propose  that  same  be  ranstated  at  the  joint  expense  of 
the  SMd  Philip  Kayanagh  Doyne  and  myself.  Gbobob 
Campbell,  Dublin,  26th  March,  1871.  'I  accept  the 
above  proposal,  P.  K.  Dorm.'  It  appeared  that 
plaintiff  had  been  a  ward  of  the  Court  of  Chancery  up 
to  22nd  August,  1871,  and  an  order  of  the  said  Court, 
dated  the  day  of  was  given  in  evidence, 

whereby  the  plamtiff  was,  on  the  said  2*2nd  day  of 
August,  1871,  discharged  from  the  wardship  of  the 
Court,  he  then  having  attained  his  full  age  of  twenty- 
one  year*.    It  appears  that  the  receiver  over  plaintiff's 
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property  had  not  been  discltarged  at  the  date  of  the 
proposal,  and  that  same  was  submitted  to  the  receiver- 
master,  and  ratified  by  him  on  the  30th  March,  1871, 
subject  to  landlord's  proportion  of  poor  rate,  income 
tax,  and  county  cess.  The  defendant,  in  paying  the 
rent  which  subsequently  accrued,  deducted  therefrom, 
from  time  to  time,  one-half  of  the  amount  which  he 
had  actually  paid  for  grancl  jurr  cess,  amounting  to 
£18  68.  6d.,  claiming  to  be  entitled  so  to  do  as  well 
from  the  terms  of  the  master's  ruling,  approving  of  the 
proposal,  as  under  the  provisions  of  the  Landlord  and 
Tenant  (Ireland)  ^ct,  )870;  and  the  process  was 
brought  to  recover  this  sum.  It  was  admitted  before  me 
in  argument,  by  the  defendant's  counsel,  that  this  case 
must  be  governed  by  the  provisions  of  the  said  Act, 
and  more  particularly  by  sec.  65  as  governed  by  sec.  71, 
in  other  words,  whether  this  is  a  holding  agricultural  or 
pastoral  in  its  character,  or  partly  agricultural  and 
partly  pastoral,  within  the  terms  of  sec.  71,  so  as  to 
entitle  the  occupier,  as  defined  by  sec.  15,  to  deduct 
half  of  the  grand  jury  cess  paid  by  him  in  respect  of 
the  premises ;  and  for  the  amount  of  sums  so  deducted 
by  the  defendai^t,  as  being  arrears  of  rent  unpaid,  and 
with  the  object  of  settling  this  disputed  question 
between  the  parties,  this  action  was  brought. 

"  Mr.  Charles  Uniacke  Townsend  was  the  first  witness 
examined  on  behalf  of  the  plaintiff.  He  said  he  was 
a  land  agent,  and  had  had  much  experience  in  letting 
both  houses  and  lands  in  and  about  Dublin,  and  else- 
where; knows  the  premises  called  Hermitage;  went 
over  the  place  with  the  ordnance  map  in  his  hand  (map 
produced);  that  map  correctly  represents  the  premises; 
the  quantities  are  given  in  the  Ordnance  book  of 
reference  (book  produced);  in  all  there  are  about  41 
statute  acres,  equal  to  26  acres  Irish,  of  which  25 
statute  or  15  Irish  acres  are  in  pasture,  and  about  16 
statute  acres  or  10  Irish,  under  houses,  and  ornamental 
grounds,  and  plantations;  the  place  is  surrounded  on 
all  sides  by  a  high  demesne  wall ;  there  is  a  handsome 
entrance  gate,  with  a  good  gate  lodge,  and  a  nice 
approach  leading  to  the  house ;  the  house  is  very 
large,  built  of  cut  granite;  the  reception  rooms  are 
very  handsome ;  there  are  extepsive  greenhouses  as  well 
as  a  conservatory;  the  house  is  quite  unsuited  to  a 
farm  of  42  acres ;  it  is  fit  for  a  nobleman's  or  gentle- 
man's residence;  I  value  the  15  acres  available  for 
pasture  at  £7  per  acre ;  I  have  let  land  at  that  side  of 
Dublin,  but  much  nearer  to  town,  at  a  somewhat  higher 
rate;  I  do  not  believe  it  would  be  possible,  by  any 
system  of  farming,  to  make  out  of  the  land  one-half  the 
rent  which  Mr.  Campbell  pays ;  in  apportioning  that 
rent,  I  would  say  in  round  numbers  £200  for  the  house, 
garden,  and_  ornamental  grounds,  and  £J00  for  the 
land ;  I  consider  it  to  be  a  residence  with  accommodation 
land,  and  not  a  farm  with  a  honse  on  it ;  the  tenement 
valuation  of  the  buildings  is  £76,  and  of  42a.  2r.  Op., 
(statute)  of  land  £85;  in  my  opinion,  the  house, 
gardens,  and  ornaraentai  ntjunds,  form  the  principal 
subject  of  the  demise.  Mr.  Maffitt  was  the  next 
witness.  He  said  he  knew  the  premises,  and  had 
recently  walked  over  them.  He  haa  heard  the  evidence 
of  the  last  witness,  and  entirely  concurred  with  it.  The 
defendant  was  examined  on  his  own  behalf,  and  said 
that  he  took  the  place  with  the  intention  of  making  as 
much  as  he  could  out  of  the  land  attached,  believing 
that  by  proper  management  he  could  thereby  make  a 
large  nortion  of  the  rent  of  the  entire — that  he  thought 
he  had  about  20  tons  of  hay  ofF  it  last  year,  and  dnnng 
the  summer  kept  about  20  head  of  cattle.  That, 
assuming  the  hay  to  have  been  worth  £5  per  ton,  he 


estimated  that  he  made  £200  out  of  the  land  in  the 
last  year.  That  he  would  not  have  taken  the  place  at 
£300  a  year,  as  a  residence  merely,  and  that  in  taking 
the  place  he  expected  to  make,  and  did  make  a  great 
portion  of  his  rent ;  that  he  did  not  think  that  out  of 
the  total  extent  of  the  premises  (about  35  acres,  Irish), 
there  were  more  than  ten  acres,  Irish,  which  were  not 
available  for  grazing  purposes ;  that  the  15  acres,  Irish, 
were  divided  into  fields  by  the  ordinary  fences  and 
ditches,  and  that,  in  addition  to  that,  part  of  the  plan- 
tation was  available  for  the  grazing;  of  young  cattle. 
On  cross-examinaUon,  defendant  said  that  he  took  the 

Elace  as  a  residence;  that  he  was  a  wine  merchant, 
aving  his  offices  in  Upper  Sackville-street,  and  that 
he  came  into  his  office  each  morning,  and  returned  to 
Hermitage  every  evening.  That  he  kept  no  farm 
books  or  accounts.  He  had  3  carriage  horses  and  1 
farm  horse ;  these  horses  consumed  a  good  deal  of  hay 
grown  on  the  place.  He,  also,  kept  much  oows  for  the 
use  of  his  household,  reared  till  his  calves,  and  some- 
times bought  calves  to  rear  in  addition — the  stock  he 
spoke  of  consisted  of  these  cows  and  calves.  Had  about 
half  a  statute  acre  under  potatoes  last  year,  and  was  about 
to  UU  the  remainder  of  the  field  this  season ;  the  entire 
field  contains  about  1  statute  acre;  would  not  have 
given  £300  a  jear  for  the  place,  if  he  did  not  expect  to 
make  something  out  of  the  land.  In  reply  to  my 
question,  witness  stated  that  the  front  and  back  lawns, 
numbered  34  and  35  on  the  map,  were  included  in  the 
15  acres  of  pasture ;  these  contained  about  5  acres. 

Counsel,  on  behalf  of  the  plaintiff,  referred  to  the 
cases  of  Raphael  v.  Sinclair,  7  Ir.  L.  T.  K.,  202,  and 
Carr  v.  Nunn,  Reg.  and  Land  Ap.  p.  89. 

"  I  submit  for  the  opinion  of  the  Court : — Is  this  a 
holding  agricultural  or  pastoral  in  its  character,  or 
partly  agricultural  and  partly  pastoral,  within  the 
meaning  of  the  71st  sec.  of  the  Land  Act,  1870,  so  as 
to  etitiue  the  defendant  to  deduct  one-half  the  Grand 
Jury  Cess,  payable  in  re8p>ect  of  the  premises  ?  With 
liberty  to  the  Court  to  examine  witnesses,  if  they  should 
deem  it  advisable  to  do  so.  If  the  Court  be  of  opinion 
in  the  affirmative,  then  to  reverse  the  decree  of  the  chair- 
man with  costs,  including  the  costs  of  this  appeal  and 
of  this  case.  If  in  the  negative,  to  confirm  the  decree 
of  the  chairman  with  costs,  including  the  costs  of  the 
appeal  and  of  this  case." 

Hamilton  (with  him  Walker,  Q.C.,)  for  the  plaintiff. 
It  may  be  contended  by  the  defendant  that  the  holding 
comes  within  the  L.  &  T.  Act,  1870,  sec.  65,  although 
not  agricultural  or  pastoral ;  but,  we  maintain  that  toe 
application  of  that  section  is  limited  by  the  7 1  st,  Raphael 
V.  Sinclair,  7  Ir.  L.  T.  R.  202. 

[Paixes,  C.B. — That  question  is  not  open  to  them  on 
the  reservation.] 

The  only  question,  therefore,  is  whether  the  holding 
was  agricultural  or  pastoral,  or  partly  both,  within 
section  71.  The  defendant's  evidence  is  conclusive  that 
it  was  not.  He  took  the  place  as  a  "  residence,"  in 
consequence  of  its  proximity  to  the  city  (a  little  more 
than  five  miles  distant),  where  he  has  his  offices  as  a 
wine  merchant ;  and,  as  subordinate  to  that  purpose, 
he  had  in  view  that  the  profits  of  the  farm  would  assi^t 
him  in  paying  the  rent.  The  profits  mentioned  in  the 
case  were  gross  profits ;  and  there  may  have  been  an 
actual  loss.  The  place  is,  itself,  essentially  residential  in 
its  character,  as  appearing  from  the  facts  stated  in  the 
case.  It  was  not  taken  for  the  primary  purpose  of 
making  profit  by  it  as  a  farm ;  and  that  a  few  acres 
more  or  less  were  laid  out  in  grass,  or  used  for  grazing, 
would  not  influence  the  result,  Carr  v.  A'ttfui,  7  Ir.  L. 
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[Cm.  C. 


T.  R.  26.  The  front  and  back  lawn«  are  included  in 
the  15  acres  described  as  pasture,  although  the  lawns 
are  laid  out  and  partly  covered  with  slirubbery,  as 
appears  by  the  map.  The  net  profit  of  the  place  did 
not  appear. 

G.  Fitzgibbon,  Q.C.  (with  him  KeogK),  contra Carr 

▼.  Nurm  is  distinguishable,  as  there  it  was  plain  that  the 
lands  could  not  have  been  nor  were  they,  in  fact,  taken 
with  a  view  to  profit  by  farming ;  and  it  was  held  that 
every  such  case  must  be  determmed  on  its  own  special 
circumstances.  We  admit  that  the  question  is  whether, 
at  the  date  of  the  letting,  the  holding  was  agricultual  or 
pastoral,  or  partly  both ;  but,  no  subsequent  alteration 
in  its  character  in  fact  took  place.  The  defendant  took 
it  with  a  view  of  making  as  much  as  he  could  out  of  the 
land  attached ;  and  accordingly  used  it,  to  all  intents 
and  purposes,  as  a  farm,  makmg  large  profits  by  the 
hay,  and  buying  and  selling  cattle  reared  and  fed  on 
the  land.  He  did,  in  fact,  in  this  way,  make  a  large 
portion  of  the  rent ;  and  he  states  that  he  would  not 
nave  taken  the  place  at  that  rent  as  a  residence  merely. 
There  were  15  acres,  Irish,  divided  by  hedges  and 
ditches,  as  in  an  ordinarr  farm ;  and  another  portion 
available  for  grazing  cattle. 

[FiTZQEBALD,  B ^That  is,  available  without  injury  to 

the  character  of  the  premises  as  a  residence.] 

There  are  provisions  of  the  Act  applicable  to  holdings 
other  than  those  defined  in  terms  by  section  71, 
and  which  cannot  be  limited  by  it.  So  section  15, 
while  excluding  certain  demesne  lands,  shows  that  the 
provisions  of  the  Act  are  applicable  to  others  properly 
so  called.  Therefore,  as  such  are  included,  proving 
that  lands  are  demesne  lands,  does  not  conclude  that 
th^  are  not  agricultural  or  pastoral. 

[Palles,  C.B.,  referred  to  WiUiam»on  v.  Earl  of 
Antrim,  7  Ir.  L.  T.  R.  157.] 

No  words  more  extensive  could  be  used  than  have 
been  used  in  Part  V. ;  and  if  s.  65  stood  alone,  it  would 
be  large  enough  to  include  this  case.  Section  71  does 
not  provide  that  the  whole  of  the  holding  is  to  be 
agricultural  or  pastoral,  or  partly  both. 

[Palles,  C.B The  latter  clause  declares  that  the 

term  "  holding,"  shall  include  all  land  of  the  character 
previously  specified,  held  as  therein  mentioned.  In 
order  to  ascertain  its  character,  we  are  to  r^ard  every 
portion  of  it] 

A  holding  is  not  to  be  excluded  because  it  has  on  it 
buildings  and  a  residence;  that  the  residence  is  a  good 
one,  does  not  prevent  the  holding  from  being  a  farm ; 
and  he  would  not  have  taken  the  house  but  for  the 
land. 

[FiTZOERALD,  B — The  same  arsument  might  be  re- 
versed, that  he  would  not  have  ti^en  the  agricultural 
or  pastoral  holding,  but  for  the  house  on  it  On  the 
defendant's  own  evidence,  it  is  clear  that  he  subordinates 
the  use  of  the  holding  as  a  farm,  to  the  use  of  it  as  a 
residence.    His  own  evidence  is  the  principal  difficulty.] 

The  principal  incident  of  the  holding  is  that  which 
keeps  the  whole  going ;  and  here  the  greater  part  of  the 
rent  is  paid  by  the  profits  of  the  place,  apart  from  its 
use  as  a  residence.  As  land,  it  would  fetch  £5  an  acre, 
or  £200  a  year.  It  is  not  to  be  said  that,  because  the 
holder  derives  an  income  from  another  occupation  his 
holding  is  not  agricultural. 

[Paixes,  C.B. — Making  as  much  as  he  could  by 

f razing,   consistently   with   keeping    the    place    as  a 
emesne,  will  not  make  it  pastoral.] 
If  both  were  let  separately   the   absurdity    would 
ensue,  that  as  regards  one  part  there  would  clearly  be  a 
right  to  make  the  deduction,  though  not  as  regards  the 


other ;  and  yet,  is  it  to  be  said  that  no  such  ri^t  of 
deduction  attaches  now  in  respect  of  it  ? 

[Palles,  C.B — He  would  nave  altered  the  character 
of  the  holding  altogether.] 

Walker,  Q.C.,  in  reply,  was  not  called  on. 

Pallbs,  C.B. —We  think  that  it  is  plain,  on  the  only 
qaeition  open  upon  tha  reaenration,  that  this  holding  was  not 
agricultural  or  pastoral  in  its  character,  or  partly  agrioaltural 
and  partly  pastoial,  within  the  meaning  of  the  fist  aaotion  of 
the  Landlord  and  Tenant  Act,  1870.  The  terms  of  the  7l8t 
section  clearly  show  that,  in  order  to  ascertain  the  character 
of  the  holding,  we  must  look  at  the  entire  holding.  [His 
lordnhip  read  the  section.]  Looking  at  the  entire  of  the 
holding,  and  having  regard  to  the  dealings  of  both  parties 
respecting  it,  for  IJie  purpose  of  ascertaining  its  character, 
we  find  both  parties  dealing  with  it  as  a  residence,  and  not 
as  an  agrionltnnd  or  pastoral  tenancy,  and  it  ia  impoasible 
to  think  that  it  could  have  been  taken  as  a  farm.  It  would 
not  serve  the  purpose  of  making  money  by  its  use  as  a  farm. 
Indeed,  the  evidence  of  the  defendant  himself  ia  conclasive 
on  the  question.  Its  primary  use  to  him  waa  as  a  residence, 
with  the  subordinate  use  of  making  money  out  of  the  land 
attached,  out  of  which  he  believed  that  he  could  make  a 
large  portion  of  the  rent  But,  he  took  it  as  a  residence 
aa  being  its  primary  use.  Looking  at  the  entire  character 
of  the  holding,  and  not  merely  of  the  land,  we  consider 
that  it  was  held  aa  a  residence,  and  that  upon  the  evidence 
it  has  not  been  shown  to  have  been  agricultural  or  pastoral. 

Deabt,  B. — Not  that  I  myself  entertained  any  doubt  on 
the  qneation,  but,  as  its  determination  involved  a  future 
yearly  liability  to  county  oeas,  and  would  aSect  a  consider- 
able extent  of  property  in  the  neighbourhood  of  Dublin,  and 
in  the  vicinity  of  many  large  towna,  I  thought  it  right  to 
state  the  case  for  the  (pinion  of  the  full  Coart.  Witih  that 
opinion,  now  expressed,  I  concur.  In  Carr  v.  Nunn  the  pro- 
portion of  land  in  pastniage  was,  as  I  hare  calculated, 
nearly  exactly  the  same  in  proportion  to  the  rest  as  here. 
Looking  at  the  whole  general  character  of  the  holding,  I 
am  clearly  of  opinion  that  it  does  not  come  within  section 
71,  aa  agricnltatal  or  pastoral,  or  partly  agricultural  and 
partly  pastoral. 

Dowse,  B.— -I  shall  only  add  that,  in  my  opinion,  this 
holding  cannot  properly  ba  described  as  a  hxm  with  a  house 
on  it 

FiTZOEBALD,  B.,  concurred. 

Decree  confirmed. 

Attorney  for  the  pluntiff,  C.  Fitzgerald. 
Attorneys  for  the  defendantt  Emm  $•  Son. 


KILDABE  ASSIZES. 
(Before  O'Bbieh,  J.) 

COHKOB    V.     SWBBTMAN, 


March  15, 16, 1874 Landlord  and  Tenant  Act,  1870, 

ss.  6,  70 — RegiUration  of  improo«i»ent» — Smtablenett  of 
xmpraeementi. 

Improvements,  to  he  registered  within  section  6  of  the 
Landlord  and  Tenant  Act,  1870,  must  consist,  as  defined 
by  section  70,  of  works  which  add  to  the  letting  valtte  of 
the  holding  on  which  they  are  executed,  and  are  suitable  to 
such  holding. 

A  dwelling-house  was  erected,  at  a  cost  of  XI, 400,  on 
a  farm  of  70  acres,  held  under  a  lease  for  lives.  Other 
improvements  were  also  executed,  the  value  of  which,  taken 
together  with  that  of  the  dwellmg-house,  came  to  £1,800. 
Ten  years  afterwards,  the  lessee  assigned  the  premises, 
getting  X500  fne,  and  reserving  a  profit-rent  of  jC40  a 
year.  It  appearing  that  the  duidling -house  was  rather 
suited  as  a  villa  residence  than  as  a  farm-house  of  the 
ordinary  class  on  such  holdings,  and  that  the  increase  in 
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CONHOB  V.    SWESTMAH. — ^NoiAN  V.    N0X.AM. 


[K- 


the  value  of  the  holding  would  be  disproporlumate  to  the 
expenditure^ 

Held,  that  a  dmm,  under  33  ^  34  Vic.,  c.  46,  s.  6,  to 
register  the  dwelling-house  as  an  improvement  sliould  be 
disaUowed. 

Appeal  from  the  decision  of  Mr.  Ritchie,  Q-C,  who 
acted  as  deputy  for  Mr.  Lefroy,  Q.C.,  Chairman,  at 
ITaas  Land  Sessions. 

The  claimant  sought  registration  for  improvements 
to  the  amount  of  XI, 810  lOs.,  effected  bybuiidmgs  from 
1825  to  1829  on  a  farm  situate  at  OsberstoTrn,  near 
Naas,  containing  75  acres  (Irish).  The  following  are 
the  items  of  the  claim : — An  office  at  rere  of  house, 
taken  at  3d.  per  foot,  i£4A ;  a  stable  wing  containing 
22,356  cubic  feet,  taken  at  Sd.  per  foot,  £279  98.; 
roofing  and  slating  of  a  bam  measuring  16^  square, 
whidi,  at  60s.  per  square,  amounted  to  £49  lOs.  The 
respondent  had  purchased  the  property  in  the  Incum- 
bered  Estates  Court ;  and  in  the  lease,  under  which  the 
claimant  held,  there  was  a  covenant  to  expend  £300  in 
good  substantial  improvements.  The  deputy  Chairman 
held  that  improvements  were  made,  and  permitted  them 
to  be  registo^d  in  favour  of  the  claimant. 

Walker,  Q.C.,  for  the  appellant. 

Dames,  Q.C.  (with  him  Bewley),  for  the  respondent. 

O'BBlXff,  J. — In  this  case  the  Rev.  John  R.  Conor  is  the 
claimant,  and  Mr.  Patrick  Sweetman  the  respondent ;  and 
the  claim  is  nude  to  legister  improvements  under  the  sixth 
section  ofthe  Landlord  and  Tenant  Act,  1870.  It  is  now 
settled  by  Carr  v.  Nunn,  7  Ir.  L.  T.  U.  26,  that  the  sixth 
section  is  to  be  considered  in  connexion  with  the  70th 
section,  and  except  the  improvement  sought  to  be  registered 
is  suitable  to  the  holding  it  is  not  to  be  registered.  In  that 
case  the  oontToversy  was  with  renpect  to  this  point — there 
it  was  a  small  holdmg,  and  large  buildings  had  been  erected 
on  it  by  the  claimant.  However,  the  general  proposition 
is  now  laid  down  in  clear  and  express  terms  ;  even  in  the 
absence  of  the  70th  section,  the  plun  construction  of  the 
sixth  section  itself  must  mean  an  improvement  suitable  to 
the  holding.  It  is  not  snfScient  to  show  that  a  certain 
work  was  done,  and  that  a  certain  expenditure  was  incurred, 
without  regard  to  the  application  of  the  section.  Ordinarily 
speaking,  using  the  word  "improvement"  in  its  popnlu- 
sense,  this  building,  I  have  no  doubt,  was  an  improvement, 
but  I  must  hold,  at  the  same  time,  that  it  was  unsaitsble 
to  the  holding.  It  was  incumbent  on  the  chairman  to  mark 
what  was  actually  done,  and  whether  it  was  likely  to  serve 
or  injure  the  property  on  which  it  was  sought  to  be  charged. 
Taking  the  70th  section  into  account,  an  improvement 
which  does  not  add  to  the  letting  value,  and  is  not  suitable 
to  the  holding,  cannot  be  registered ;  and  the  Court  for 
Land  Cases  Reserved  were  of  opinion  that,  in  such  a  case 
as  that  of  Carr  v.  Nunn,  it  was  imperative  on  the  Court — 
indeed,  it  conld  not  fulfil  its  duty  if  it  neglected  to  make 
investigation  as  to  these  matters.  That  decision  is  perfectly 
binding  upon  all  the  Judges  administering  the  Act,  and 
until  it  is  reversed  by  the  House  of  Lords  it  should  be  acted 
on.  Therefore,  in  this  case,  bad  Mr.  Conor's  improvements 
increased  the  value  1  Did  the  expenditure  compensate  for 
anything  like  a  proportionate  increase  in  the  value  of  the 
holding !  What  are  the  facts  of  the  case  ?  In  1825  Mr. 
Conor's  father  got  this  lease  from  Mr.  Digby,  and  it  was 
given  for  three  lives,  all  of  which  were  then  very  young, 
being  respectively  12,  8,  and  6  years  of  agei  The  daimant, 
though  then  the  oldest,  is  now  the  only  survivor.  There 
was  a  covenant  in  the  lease  to  spend  £300  in  good  sub- 
stantial improvements,  and  there  was  a  covenant  to  keep 
said  premises  in  good  repair.  There  was  also  a  covenant 
against  alienation,  bat  I  suppose  the  respondent  will  give 
up  that;  and  there  was  a  power  to  Mr.  Dighy  to  turn  up 
any  seven  acres  of  the  land  he  thought  proper  for  the  pur- 
pose of  making  bricks.  It  ia  not  necessary  to  go  into  that. 
There  was  a  hoose  on  the  farm,  which  would  be  the 
ordinary  class  of  building  for  70  acres.    The  place  was 


used  as  a  farm  between  1825  and  1 S29,  the  period  daring 
which  these  improvements  were  made.  Wbait  were  they ! 
The  old  house  was  thrown  down.  It  was  admitted  that  the 
premises  were  not  in  a  condition  to  be  inhabited,  and  what 
was  done  was  this— the  roof  of  the  old  house  was  bad,  but 
the  walls  were  made  use  o^  and  turned  into  a  stable-wing, 
ofSces,  and  a  bam,  the  cost  of  the  stable  being  £279  9a. ; 
of  the  offices,  £48 ;  and  of  the  bam,  £49  10s.  The  new 
house,  in  the  opinion,  of  the  claimant's  architect,  cost 
£1,400,  and  these  items  together  make  £1,800.  There  was 
no  objection  raised  against  registering  the  bam,  the  stable, 
and  the  offices ;  but  with  regard  to  the  £1.400,  consider  what 
the  efiect  of  regii'tering  the  house  would  be.  It  would  have 
increased  the  value,  but  it  would  do  so  to  such  an  extent  aa 
would  not  be  equivalent  to  the  expenditure  of  this  money. 
In  1839,  ten  years  afterwards,  the  claimant  executes  a  deed 
which  was  equivalent  to  an  assignment,  getting  £500  fine, 
and  an  increase  of  £40  a  year  on  the  rent.  That  was  what 
was  stated.  Take  the  £600  fine  out  of  the  £1,800,  and  that 
would  leave  £1,300  expensea  Can  any  one  say,  for  one 
moment,  that  there  was  an  increase  in  the  value  of  the  hold- 
ing proportionate  to  the  expenditure,  when  £40  a  year  was 
left  against  £1,300  paid  down !  The  whole  rise  in  value 
was  attributed  to  this  improvement,  and  the  value  of  land 
bad  risen  in  the  interval,  but  a  part  may  be  attributed  to 
the  general  rise ;  but  it  would  leave  still  £40  a  year  increase 
in  the  remnneration  for  £1,300  expended.  It  would  not  be 
suitable  to  the  holding  if  the  holding  was,  by  reason  of  it, 
to  be  diverted  from  its  purpose.  With  regard  to  the  evi- 
dence that  was  taken  in  the  case,  it  was  admitted  that  the 
value  was  greatly  improved.  Of  course  it  was.  A  great 
many  wonld  give  money  for  what  would  be  suited  as  a  urm, 
and  others  would  take  the  place  if  it  wonld  suit  as  a  villa 
residence.  But  I  was  struck  particularly  by  the  practical 
evidence  of  Mr.  Hamilton,  a  gentleman  of  as  moob  expe- 
rience as  any  one  in  the  country.  The  way  Mr.  Hamilton 
put  it  was  this.  Suppose  an  expenditure  of  £1,300.  The 
equivalent  of  that  in  order  to  compensate  a  man  would  be  a 
rise  of  about  six  per  cent.  That  would  be  £78  a  year,  or 
more  than  £1  an  acre  on  the  rent.  If  the  farm  waa  of 
twice  the  size,  then  an  increase  of  £78  over  the  larger  fium 
would  not  increase  the  acreable  rent  so  much.  We  &11 
know  that  a  class  of  tenants  would  not  pay  an  additional 
price  per  acre  for  a  house  on  land  better  than  they  require. 
This  place  has  been  inhabited  by  various  persons  as  a  resi- 
dence, and  others  fitrmed  the  land.  Also,  it  is  enough  to 
see  the  house — for  I  made  it  my  business  to  see  it  this 
morning — the  very  aspect  of  the  house  only  confirms  the 
opinion  I  had,  indeed,  already  expressed.  I  thought  it 
right  to  go  there  in  order  to  see  if  there  was  anything  to 
change  my  opinion  into  one  in  favour  of  the  present  appli- 
cation, but  my  view  of  the  house  and  place  did  not  ajfter 
my  opinion  ;  and  I  shall  hold  that  this  house  was  not  a 
suitable  improvement  within  the  meaning  of  the  Act.  I 
think  that  the  increase  of  the  value  of  the  holding  would  be 
totally  disproportionate  to  the  amount  expended.  If  a  mu, 
for  his  own  gratification,  builds  a  house  beyond  the  require- 
ments of  a  farm,  he  does  so  without  the  slightest  idea  of 
compensation,  especially  when  he  gets  a  lease  for  three  livea. 
I  shall,  therefore,  decline  to  register  the  dwelling-house, 
but  I  shall  allow  the  other  buildings  to  be  registered.  I 
shall  make  no  order  for  costs  in  the  case — ^the  claimant 
having  succeeded  below,andthedeareebeingrevenedinpart, 
be  is  not  entitled  to  costs. 

Attorney  for  the  claimant,  Lord. 
Attorney  for  the  respondent,  Longfield. 


ROLLS  COURT. 

Eeported  by  Cecu,  R.  Rockb,  Esq.,  Barrister-at-law. 

(Before  Sdxxivan,  M.R.) 

Nolan  v.  Nolah. 

2l8t  May,  1874 Practice  —  Evidence — Afotion/i>r 

decree — Admission  of  answer  of  defendant  aa  evidence — 
Notice  of  using  as  evidence,  not  given. 
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Where,  on  motion  for  a  decree,  the  defendant  had 
omitted  to  teroe  notice  of  ha  intention  to  use  his  ansaer  as 
evidence,  but  the  plaintiff  had  included  the  answer  in  the 
list  of  documents  at  the  foot  of  his  notice  of  motion  for  a 
decree,  and  had  referred  in  his  answering  affidavits  to  all 
the  allegations  contained  in  the  answer. 

Held,  theU  the  answer  was  admissible  in  evidence. 

On  motion  for  a  decree  in  this  cause,  the  facts  of 
which  are  immaterial  to  the  question  here  decided,  it 
was  proposed  to  make  use  of  the  answer  of  the  defen- 
dant as  evidence  on  behalf  of  the  defendant.  The 
plaintiff  had  comprised  the  answer  in  the  list  of  docu- 
ments in  support  of  his  case,  at  the  foot  of  his  notice  of 
motion  for  a  decree,  and  had  in  his  affidavit  addressed 
himself  in  reply  to  the  various  allegations  contained  in 
the  answer. 

Mr.  Ryan,  Q.G.  (with  him  Mr.  John  G.  Gibson),  for 
the  defendant,  proposed  to  make  use  of  the  defendant's 
answer,  and  cited  Stephens  v.  Heathcole,  1  Dr.  &  Sm., 
140. 

Mr.  SoKcitor-GenerallPrmsby]  (with  him  Mr.  Walker) 
for  the  plaintifF.  If  we  read  a  single  line  of  the 
answer  we  would  have  no  right  to  object  to  it,  but  we 
did  not  read  any  portion  of  it ;  Kelly  v.  Gillis,  Ir.  R.  5 
£q.,  239;  Barradc  v.  M'CuUogh,  3  K.  &  J.  1 10;  Todd 
T.  Gamble,  4  Ir.  L.  T.  106,  Ir.  B.  4  £q.  117. 

Suluvan,  M.R.— I  thall  allow  the  answer  to  bs  entered. 
I  do  not  DDderstand  the  pluntiff  sernng  a  notice  of  a 
motion  for  a  decree  founded  on  this  answer,  and  then 
objecting  to  the  defendant  using  the  answer,  when  the 
plaintiff,  in  his  own  affidavit,  addresses  himself  to  every  pnra- 
naph  in  the  answer.  I  think  the  decision  of  Kiudersley, 
V.C.,  in  <StepA«n>  V.  Eeathcote,  I  Dr.  &  Sm.  140,  on  the 
general  principle  is  right ;  he  says  of  this  rule,  that  it  is 
msde  to  guard  against  surprise.  There  can  be  no  sarprise 
here,  as  the  plaintiff  has  gone  into  evidence  in  reply  to  the 
answer. 

Solicitor  for  plaintiff,  Boyd. 
Solicitor  for  defendant,  Low. 


LANDED  ESTATES  COURT. 

Reported  by  R.  D.  Mubhat,  Esq.,  Barrister-at-law. 

(Before  Flanagav,  J.) 

Estate  of  Edwabs  Hehdersok,  Owner;   Chablottb 
Mat,  Petitioner. 

May  16,  1874 Apparent  and  continuous  easement — 

Right  of  way — Partition. 

E.  U.  and  J.  H.  being  jointly  seized  as  tenant*  m 
common  of  certain  lands,  executed  a  partition  deed,  whereby 
the  lands  were  conveyed  to  a  trustee  upon  trust,  as  to  one 
part  to  the  use  of  E.  H.,  as  to  the  other  part  to  the  use  of 
J.  H.  A  right  of  way  through  part  of  the  land  (^  E.  H. 
held  not  to  pass  to  J.  H.,  m  the  absence  ofe)^e»»  words  in 
the  deed  of  partition. 

James  v.  Plant,  4  A.  ir  E.  74,9,  foUowed. 

Motion  that  an  objection  of  James  Henderson  to  the 
conditional  final  notice  to  tenants  be  dismissed. 

It  appeared  that  the  lands  ordered  to  be  sold  in  this 
matter  contained  21a.  Or.  1  Ip.  statute  measure,  and 
formed  part  of  a  farm  containing  about  29a.  Or.  2dp., 
formerly  held  by  Edward  Henderson  [primus),  the 
grandfather  of  the  owner  and  father  of  the  objector. 
James  Henderson  held  under  an  indenture  of  lease  for 
lives  renewable  for  ever,  from  the  late  Marquis  of 
Donegall  to  said  Edward  Henderson  (prmus),  dated 
the  1  St  November,  1825,  at  the  yearly  rent  of  £5  Ss.  6d., 


and  subject  to  other  reservations.  By  an  indenture  of 
29th  April,  1837,  Edward  Henderson  (primus)  granted 
to  said  James  Henderson  certain  com  and  flour  mills, 
being  a  portion  of  the  premises  comprised  in  the  inden- 
ture of  1825,  at  the  rents  of  £12  Us.  Od.  and  17s.  3d. 
Edward  Henderson  (primus)  died  on  the  23rd  May, 
1847,  and  by  his  will  devised  the  remaining  portion  of 
the  lands  comprised  in  said  lease  to  said  Edward  Hen- 
derson (the  owner)  and  his  heirs.  After  the  death  of 
the  said  Edward  Henderson  (primus),  James  Henderson 
entered  into  an  agreement  with  the  trustee  of  the  will 
of  the  said  Edward,  by  virtue  of  which  he  was  permitted 
to  occupy,  at  the  yearly  rent  of  £7,  the  farm  house  of 
his  late  father,  and  the  garden  and  field  before  the  door 
being  portion  of  the  premises  in  the  lease.  This  rent 
was  paid  to  the  trustees  till  1862,  after  which  Edward 
Henderson  received  it  himself.  These  premises  contain 
the  whole  right  of  way  claimed  by  James  Henderson. 
On  the  5th  April,  1858,  the  Marquis  of  Donegall 
granted  to  James  Henderson  a  fee-farm  grant  of  all 
the  premises  comprised  in  the  lease  of  1625.  On  the  9th 
October,  1863,  James  Henderson  and  Edward  Henderson 
came  to  an  agreement  for  partition  of  the  lands,  omitting 
the  small  portion  given  to  John  Rogers  in  1834,  and 
a  map  was  prepared  and  signed  by  the  two  parties, 
dividing  the  premises  between  them.  A  deed  was  signed 
bearing  date  15th  January,  1864,  whereby  the  premises 
numb^ed,  I  to  9  InclusiTe,  11,  14,  17,  and  19,  on 
the  map,  being  the  premises  ordered  to  be  sold  in  this 
matter,  were  mnited  to  the  use  of  the  said  Edward 
Henderson  the  owner,  his  heirs  and  assigns  for  ever, 
subject  to  certain  reservations,  and  the  rest  of  the 
premises  numbered,  12,  13,  15,  16,  and  18,  were 
limited  to  the  use  of  said  James  Henderson,  subject 
to  certain  rents  and  reservations.  By  an  agreement 
collateral  with  the  deed,  it  was  agreed  that  James 
Henderson  should  occupy  the  premises  described  as 
"  the  field  before  the  door,  garden,  dwelling-houses,  and 
offices  thereon,"  during  the  term  of  his  natural  life  at 
a  certain  rent.  James  Henderson  now  claimed  a  per- 
petual right  of  way  from  the  public  road  to  Ballyhone 
to  the  nrm-house,  which  he  occupied  as  tenant  for  his 
life  only  by  virtue  of  the  agreement  of  I5ch  January, 
1864,  and  from  thence  into  the  portion  of  lands  com- 

grised  in  the  fee-farm  grant  of  the  5th  April,  1658, 
mited  to  the  use  of  said  James  Henderson  by  the  deed 
of  partition,  as  the  customary  and  necessary  approach 
to  the  house,  and  which  he  allied  had  been  used  by 
himself  and  his  father  for  the  last  35  years.  The  road- 
way was  7  and  8  on  the  map,  and  was  one  of  the  portions 
expressly  limited  to  the  use  of  Edward  Hendorson  (the 
owner)  without  any  reservation  to  James  Henderson  of 
any  rieht  of  way  or  other  easement.  There  was  another 
road  feading  from  the  public  road  to  the  mills  and 
hooses  on  James  Henderson's  fee-farm  lands. 

Mr.  O.  May,  Q.C.,  on  behalf  of  James  Henderson. 
This  road  through  the  lands  of  Edward  Henderson,  haa 
been  used  for  55  years  by  James  Henderson,  or  the 
previous  occupier  of  his  house.  If  he  has  used  it  for 
that  length  of  time  it  is  an  apparent  and  continuous 
easement.  James  Henderson  under  the  agreement  was 
tenant  for  a  fixed  rent.  It  has  been  generally  held 
that,  on  the  partition  of  an  estate,  there  is  an  implied 
grant  of  apparent  and  continuous  easements.  Where 
an  owner  oi  land,  who  has  been  in  the  habit  of  using 
apparent  and  continuous  easements  in  his  own  sou 
during  unity  of  ownership,  conveys  to  a  purchaser 
that  portion  of  his  land  for  the  beneficial  occupation  of 
which  he  has  been  in  the  habit  of  using  them,  without 
any  special  stipulation,  and  does  not  grant  or  reserve 
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a  right  to  them  by  implication,  the  easements  will 
pass. 

Mr.  A.  M.  Porter,  Q.C.  contra.  The  reasons  on 
which  this  right  of  way  is  claimed,  are  custom  and 
necessity.  Custom  is  out  of  the  case,  because  no  such 
custom  has  been  proved.  To  say  that  this  supposed 
right  of  way  is  necessary,  is  idle ;  because  the  county 
road  forms  the  boundary  of  part  of  James  Henderson's 
lands,  and  he  can  easily  make  a  road  in  from  it.  The 
objector  claims  the  right  of  way  as  existing  when  the 
partition  was  made.  There  is  no  case  to  show  that 
when  the  conveyance  was  made,  a  new  right  of  way  is 
be  given  to  one  of  the  parted  lots.  In  J'yer  v.  Carter,* 
I.  H.  &  C.  916,  which  was  an  action  for  stopping  a 
drain,  the  houses  of  the  plaintiff  and  defendant  adjoined 
each  other,  and  were  formerly  one  house,  but  had  been 
converted  into  two,  one  being  sold  to  the  plaintiff,  and 
the  other  subsequently  to  the  defendant.  The  drain 
ran  under  both  houses;  and  it  was  decided  that  plaintiff 
was  entitled  to  have  the  use  of  the  drain  by  implied 
grant,  as  it  was  used  at  the  time  of  the  defendant's 
purchase.  Martin  B.,  in  Dodd  v.  BarcheU,  I  H.  &  C. 
113,  though  agreeing  with  Pyer  y.  Carter,  said  it  went 
to  the  utmost  extent  of  the  law.  In  Suffield  v.  Proton, 
33  L.  J.  Ch.  249,  the  judgment  of  I^er  v.  Carter  was 
doubted  by  Westbury,  L.  C.  The  principle  on  which 
the  judgment  went,  was,  that  it  was  part  of  the  matter 
demised.  That  is  not  the  case  here.  The  partition 
deed  here  does  not  contain  the  words  "with  the 
appurtenances,"  and  gives  no  right  of  way,  or  any 
other  such  rights.  Actual  easements  will  pass  under  the 
head  of  "appurtenances;**  guasi  easements  will  not: 
Goddard  on  Easements,  p.  71^  Jetmet  ▼.  IHant,  4  A.  & 
£.  749.  This  is  a  grant  by  both  parties,  and  there  is 
no  reservation  by  either  of  the  grantors.  This  is  not  a 
right  of  wapr  of  necessity,  and  there  are  no  general 
words  reservmg  easements. 

Flamaoah,  J. — The  question  in  this  case  is,  as  to  a  claim 
of  a  right  of  way  over  the  lands  ordered  to  be  sold  in  this 
matter,  the  estate  o{  Edward  Henderson.  Edward  and 
James  Henderson  were  jointly  seized,  as  tenants  in  common, 
of  the  lands  ordered  to  be  sold  in  this  matter,  and  also  of 
certain  other  lands,  held  under  a  fee-farm  grant  from  the 
Marquis  of  Donegall ;  and  in  1861,  a  partition  deed  was 
execated,  by  which  the  lands  were  conveyed  to  trustees  upon 
trust  as  to  the  part  which  is  now  the  subject  matter  of  sale 
to  the  Dse  of  Edward,  and  as  to  the  other  part,  to  the  use 
of  James.  The  road  &t>m  which  the  right  of  way  which  is 
now  claimed  runs,  is  the  boundary  of  both  properties  for 
some  distance.  It  was  argued  by  Mr.  May,  that  although 
the  right  of  way  was  not  one  of  neccKsity,  yet  it  was  the 
most  convenient  way  for  the  occupier  of  the  house  on  the 
fee-farm  lands  ;  and  also,  that  by  the  deed  of  partition,  he 
had  a  right  to  use  it.  Bttt  the  case  of  Jama  v.  Plant,  4 
A.  ft  E.  749  ft  fi  B.  ft  A.  791,  appears  to  me  to  be  identical 
with  the  present  case,  and  to  govern  it.  There  two  estates 
became  vested  in  one  owner,  there  being  originally  two 
different  owners  ;  and  there  being  thus  unity  of  person,  the 
easement  became  extinguished  in  point  of  law,  and  the 
word  "  appurtenances "  in  its  legal  sense,  was  held  by  the 
Court  of  Queen's  Bench  to  be  insufiBcient  to  revive  the 
extinguished  easement,  but  was  construed  to  mean  only 
such  rights  of  way  used  and  occupied  if  any,  as  the  grantors 
had  over  other  certain  lands,  not  passed  to  the  trustee. 
That  decision  is  still  good  law,  and  that  case  is  an  a  fortiori 
Case  to  the  present.  I  have  therefore,  no  heritation  in  over- 
ruling the  objection  of  James  Henderson  with  costs. 

Solicitors  for  the  owner,  VEstrange  and  Brett. 

Solicitor  for  James  Henderson,  J.  Torrens. 

*  See  Jameion  y.  CovUer,  7  Ir.  L.  T.  R.  164,  and  cases  there 
dted.-[ED.  /.  L.  T.  Sep.} 


COURT  OF  BANKRUPTCY. 

Reported  by  W.  H.  Kisbbt,  Esq.,  Barrister-at-Law. 

(Before  Mii,i.£b,  J.) 

He  J.  L.,  an  Arranging  Debtor. 

May  15,  22,  1874 — 35  #•  36  Vict.  c.  58,  ».  68_ 
Arrangement — FaUure  in  payment  of  proposed  composi- 
tions— Hights  of  creditors— Power  of  Court  to  restrain 
mats. 

If  a  debtor  who  has  carried  an  arrangement  under  the 
arrangement  clauses  of  the  Irixh  Bankruptcy  and  Insolvency 
Act,  1857,  faU  to  pay  the  instalments  of  the  composition 
which  his  creditors  have  agreed  to  accept,  the  creditors  are 
remitted  to  theiv  original  righu.  The  Court  of  Btmlanmtcy 
will  not  restrain  siKh  a  creditor  from  proceeding  tn  a 
Court  of  Common  Law  to  recover  the  entire  amount  of  the 
debt  for  which  he  had  agreed  to  take  a  composition  in  the 
arrangement  matter. 

Motion  on  behalf  of  the  arranging  debtor  for  an  order 
to  restrain  John  Galley,  Joseph  Gailey,  and  James  Miller 
from  proceeding  with  an  action  pending  in  the  Court  of 
Queen's  Bench,  in  which  they  were  plaintiffs,  and  the 
arranging  debtor  defendant  The  motion  was  grounded 
npon  an  affidavit  made  by  the  solicitor  for  the  arranging 
debtor,  from  which  it  appeared  that  the  arranging 
debtor  filed  his  petition  on  the  I5th  of  November,  1873, 
and  proposed  to  pay  a  composition  of  12s.  6d.  in 
the  pound  in  three  instalments,  to  give  his  own  pro- 
missory notes  for  the  first  and  second  instalments,  and 
to  secure  the  third  payment  by  a  joint  and  several 
promissory  note  with  a  third  party.  The  first  promis- 
sory note  fell  due  on  the  12th  of  April,  but  the 
arranging  debtor,  not  having  funds  to  meet  it,  was 
advised^  by  his  solicitor  to  divide  what  money  he  had 
with  his  creditors;  and  accordingly  on  the  14th  of 
April  post  office  orders  for  1  Is.  in  the  pound  on  the 
amount  of  the  first  promissory  note  were  forwarded  to 
the  creditors,  with  a  request  for  time  for  payment  of 
the  balance.  All  the  creditors,  except  three  or  four, 
accepted  that  offer,  but  the  plaintiffs  in  the  action 
returned  the  post  office  orders.  On  the  23rd  of  April 
a  cheque  for  the  full  amount  of  the  promissory  note 
was  sent  to  the  plaintiffs,  but  on  the  27th  April  the 
writ  was  issued  for  the  full  amount  of  the  debt,  and 
the  cheque  was  returned.  Subsequently  the  same 
amount  was  tendered  to  the  solicitor  for  the  plaintiffs, 
with  a  sum  for  his  costs,  but  he  declined  to  accept 
it.  The  affidavit  of  the  solicitor,  showed  that  the 
plaintiffs  live  in  England ;  that  the  cheque  sent  there 
was  a  country  cheque  from  Ireland,  on  which  they 
would  have  to  pay  banker's  commission,  and  that  a 

Srevious  cheque  on  the  same  bank  sent  to  them  by  the 
ebtor  had  been  returned  dishonoured. 

Perry,  in   support  of    the    motion It    would    be 

ine(]uitable  to  permit  the  action  to  proceed.  The 
plaintifi*  has  retained  the  second  and  third  composition, 
bills,  one  of  them  secured  by  a  third  party,  and  having 
been  tendered  the  full  amount  of  the  debt,  they  ought 
now  to  be  restrained  from  further  prosecuting  their 
action. 

Kiibey;  for  the  plaintiffs  in  the  action. — It  was  long 
ago  settl«Kl  in  equity  that  the  Court  of  Chancery  would 
not  restrain  a  creditor,  who  had  agreed  to  take  a  smaller 
sum  payable  on  a  day  certain,  from  proceeding  for  the 
ftill  amount  of  his  debt  in  an  action  at  law  if  the  debtor 
made  default,  even  by  a  single  di^,  in  paying  the  sum 
agreed  upon ;  HeweU,  v.  Musxon,  I  Vem.  210.  In  courts 
of  law  it  is  now  a  well  established  principle,  that  a  plea 
of  a  composition  agreement    wiu    be  held  bad    on 
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demurrer,  unless  performance  is  arerred,  or  some 
lavful  excuse  for  non-performance  pleadel,  as,  for 
example,  that  the  time  had  not  elapsed;  Fesard  v. 
Mtignier,  18  C.B.  N.S.  2S6;  Hazard  v.  Mare,  6  H.  & 
N.  434.  The  latest  cases  in  the  law  courts  on  this  point 
are  Edwards  v.  Coombt,  L.  R.  7  C.  P.  519  j  Gotdney 
▼.  Lording,  L.  R.  8  Q.  B.  182.  These  cases  have  been 
followed  and  approved  of  in  the  Court  of  Chancery 
in  England,  though  an  attempt  was  made  in  Bank- 
ruptcy to  renst  ueir  authority.  In  Re  Hatton,  L.  R. 
7  Ch.  723,  the  creditors  agreed  to  accept  a  composition 
under  the  English  Act  of  1869,  section  126.  The 
debtor  made  default  in  paying  an  instalment,  and  the 
creditor  brought  his  action  for  the  original  debt.  The 
Re^strar  in  Bankruptcy,  acting  as  chief  Judge, 
granted  an  injunction  to  restrain  the  action,  but  the 
Lords  Justices  reversed  his  decision.  They  were  pressed 
in  vun  with  the  authority  of  a  previous  decision  of 
Chief  Judge  Bacon,  ex  parte  Hemingway,  L.  R.  7  Ch. 
724,  n.,  and  that  case  may  be  regarded  as  overruled. 
So  in  another  case,  ex  parte  the  Paper  Staining  Company, 
in  re  Biihop,  L,  R.  8.,  Ch.  595,  a  similar  order  was 
reversed  by  the  Lord  Justices ;  and  ex  parte  Peacock,  in 
re  Duffield,  L.  R.  6.,  Ch.  682,  is  the  latest  case  on  the 
subject,  and  directly  in  point.  There,  also,  an  injunc- 
tion  was  granted  by  the  Bankruptcy  Court,  but  the 
Lords  Justices  at  once  reversed  tne  decision.  Upon 
these  authorities,  the  Court  has  no  jurisdiction  to 
make  the  order  sought  for. 

Perry,  in  reply It  is  important  to  remember  that 

the  plaintiffs  here  kept  the  second  and  third  promissory 
not^  It  does  not  appear  that  any  bills  were  given  in 
the  cases  cited.  Moreover,  the  decisions  were  under 
the  English  Act  of  1869,  and  do  not  necessarily  applr 
to  the  arrangement  sections  of  the  Act  of  1857.  In  all 
the  cases  cited  the  payment  was  a  cash  payment  at  fixed 
timec,  without  promissory  notes  and  without  security. 
Here  there  are  notes  given,  and  one  of  them  secured. 
The  Lord  Justice,  in  re  Duffield,  takes  this  very  dis- 
tinction. The  parties  must  wholly  affirm  or  wholly  dis- 
affirm the  composition  agreement ;  here  they  wish  to  do 
both  in  part  They  still  retain  the  promissory  notes. 
Suppose  that  there  had  been  here  ("as  there  is  not  in 
England)  a  vesting ;  is  it  to  be  said  (as  the  consequence 
would  be)  that  a  single  creditor  could,  in  such  case, 
sweep  away  the  entire  property,  although  the  others, 
relying  on  their  notes,  did  not  dissent? 

[MuLEB,  J Show  me  anything  in  the  Act  of  1869 

which  makes  the  authorities  ref^red  to  inapplicable. 
What  is  the  section  ?] 

Kisbey. — The  126th  section;  and,  for  all  the  purposes 
of  this  argument,  it  is  identical  with  the  arrangement 
clauses  of  the  Irish  Act  of  1857.  They  are  both 
intended  to  permit  debtors  to  relieve  themselves  from 
their  liabilities  by  compositions  agreed  to  be  accepted 
by  a  majority  of  the  creditors.  The  majority  is 
different  in  England,  and  the  mode  of  proceeding,  bqt 
the  principle  is  the  same.  We  have  never  refused  to 
return  the  promissory  notes,  and  are  willing  to  return 
them. 

Miller,  J. — The  very  careful  aigument  of  the  counsel 
for  the  creditor  who  reaistrt  the  present  application  has  left 
notitiug  to  be  desirad  by  tbe  Cuurt 

Tbe  facta  upon  which  the  decisiun  of  the  Court  is  soogbtare 
few  and  simple  indeed.  He  trader,  upon  the  18tb  of  Nov- 
1873,  filed  a  petition  for  arrangeuieni  with  hia  anseoorad 
creditors,  in  which  urangemeut  matter  be  carried  a  pro- 
posal for  a  oompudtion  an  follows  : — "  12s.  6d.  in  the  pound 
on  his  niiaecarad  debts,  to  be  pnid  as  follows — 4*.  2d.  u  tho 
pounii  Id  four  montlw,  4a.  3d.  in  eight  months,  and  4s.  2d. 


in  twelve  months,  from  the  9th  of  December,  1873,  the  first 
two  inetalmenta  to  be  secured  by  tbe  petitioner's  own  pro- 
misHory  note,  and  the  last  instalmeDt  to  be  secured  by  the 
joint  aud  several  promissory  notes  of  the  petitioner,  and  of 
Wm.  Lancashire,  of  Darwins,  in  the  county  of  Monaghan  ; 
and  of  Francis  Lancashire,  of  Drum,  in  tbe  county  of 
Monaghan,  farmers."  In  conformity  with  that  resolntion 
promissory  notes  or  bills  were  perfected,  and  delivered  by 
the  trader  to  his  various  unaecured  creditors,  and  among 
others  to  pf  raons  trading  under  the  name  or  firm  of  A.  Jt  T. 
Gailey.  The  bill  or  promissory  note  for  the  first  instal- 
ment of  48.  2d.  upon  the  amount  of  their  debt  which  bad 
been  thus  declared  to  A.  t  T.  Oailey,  fell  due  upon  the 
12tb  of  April  last,  and  was  dishonoured  ;  and,  according  to 
tbe  statement  ooutained  in  tbe  affidavit  filed  by  the  solicitor 
for  the  trader  in  support  of  the  present  application,  the 
coaree  pursued  by  the  trader,  who  had  not  si^cient  funds 
to  meet  hia  composition  bills  in  full,  under  his  advioe  was, 
that  he  forwarded  by  post  to  all  the  creditors,  cheques  and 
post  office  orders  for  lis.  in  the  pound  <ach  on  the  said 
composition  bills,  and  asked  for  time  for  payment  of  the 
balance  until  the  month  of  June  next.  It  appears  from  the 
same  affidavit  that  A.  &  T.  Gailey  returned  to  the  trader 
the  cheque  as  sent  to  them  by  the  trader,  and  that  there- 
upon tbe  trader  procured  a  cheque  of  Mr.  Robert  Gibson, 
in  favour  of  "A.  &  T.  Gailey,"  for  £5  Ss.  lOd.,  as  the  full 
amount  of  their  composition  bill  so  dishonoured.  Upon  the 
27th  of  April,  being  several  days  after  the  first  composition 
note  passed  to  A.  ft  T.  Gailey  bad  been  dishonoured,  a  writ 
was  issued  at  the  suit  of  A.  &  T.  Guley  against  the  trader, 
for  the  full  amount  of  the  debt  due  by  the  trader  to  A.  &  T. 
Gailey  at  the  time  of  the  filing  of  tbe  petition  for  arrange- 
ment, althoDgh  they  retained  the  cheque  forwarded  by  the 
trader  for  the  full  amount  of  the  composition  as  stated  ;  but 
the  cheque  of  Gibson,  as  sent  by  the  trader  for  the  amount  of 
the  first  instalment,  was  returned  on  behalf  of  A.  ft  T. 
Gailey  upon  tbe  SOth  of  April,  and  upon  the  1st  of  May 
followbg  the  writ,  which  had  been  issned  on  the  part  of 
A.  ft  T.  Gailey  on  the  previous  27th  of  April,  was  served 
upon  the  trader,  and  a  legal  tender  in  cash  for  the  amount 
of  composition  so  payable  to  A.  ft  T.  Gailey  was  made  on 
or  about  the  Sth  of  May.  A  notiue  of  an  application  was 
served  on  tbe  part  of  the  trader,  upon  tbe  12th  of  May, 
calling  upon  this  Court,  under  tbe  powers  conferred  upon  it 
by  the  Bankruptcy  Ameudment  Act,  1872,  to  restrain  tbe 
proceedings  thus  commenced  by  A.  &  T.  Gailey  under  the 
circumstances  which  I  have  stated,  as  detailed  in  tbe  afS- 
davits  filed  in  support  of  it. 

The  sole  question  which  I  have  to  consider  in  the  case  is, 
what  is  the  true  construction  of  tbe  agreement  for  com- 
position which  was  carried  by  the  trader  in  this  matter  7  And 
the  plain  and  inevitable  construction  of  that  arrangement 
was — that  Ii2s.  6d.,  instead  of  29s.  in  the  pound,  should 
be  received  by  all  tiie  unsecured  creditors  if  paid  in  speci- 
fied amounts,  and  at  particular  dates,  as  set  forth  in  the 
arrangement,  and  the  time  and  mode  of  payment  set  forth 
in  that  agreement  was  that  it.  2d.  should  be  paid  in  four 
months,  4a  2d.  in  eight  months,  and  4s,  2d.  in  twelve 
months,  from  the  9th  of  December,  1873, 

Payment  of  the  several  instalments  of  composition  in 
the  maimer  as  thus  provided  is  the  condition  precedent 
upon  which  the  entire  composition  hinges,  and  the  debtor 
was  not  to  be  discharged  from  his  oiigmal  liability  to  pay 
the  full  amount  of  his  debt  unless  be  paid  tbe  composition 
aocordi^  to  the  manner  provided  in  that  oomposiUon  ar- 
rangement; or,  in  other  words,  from  the  moment  at  which 
the  debtor  failed  to  pay  the  composition  according  to  his 
arrangement,  any  creditor  who  hxid  not  compromised  him- 
self by  his  personal  conduct  is  necessarily,  at  his  owp 
desire,  remitted,  according  to  eveiy  principle  of  equity  and 
law,  to  his  original  rights  and  remedies ;  said  under  any  such 
agreement,  in  the  terms  as  stated,  no  Court  of  Kqnity 
would  interfere  unless  the  default  occurred  through  some 
accidental  circumstanoes  over  which  the  debtor  himself  bad 
not  perhaps  any  controL  In  a  easy  like  the  present, 
where  the  arrangement  for  oompositiop  admits  of  so  simple 
a  construction,  there   is   no  necessity  for  reviewing  the 
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MithoritieB,  which  ore  both  dear  and  cumulatiTe,  inas- 
much as  the  very  first  instalment  agreed  to  be  pud  was 
left  nnpald,  and  the  only  excuse  at  all  offered  by  the 
trader  for  not  complying  with  his  agreement  to  pay  that 
first  instalment  was,  that  he  had  no  funds  to  pay  such 
instalments,  and  that  he  had  sent  forward  instead  other 
cheques  purporting  to  be  for  the  discharge  in  full  of  the 
entire  composition,  in  a  manner  at  variance  with  the  whole 
composition  as  agreed  upon,  although  such  substituted 
cheques  might  prove  as  worthless  as  the  promissory  notes 
previously  passed  by  the  trader  for  the  instalments  of  the 
oompoaition  as  agreed  upon.  Neither  the  cheques,  as  sent 
by  the  trader  at  variance  with  the  composition  agreement, 
nor  the  tender  of  the  full  amount  of  the  first  instalment, 
at  a  date  considerably  after  it  had  become  payable,  could 
form  any  ground  for  the  interference  of  this  Court  with 
the  proceedings  which  had  been  previously  instituted  by 
A.  and  T.  Gailey  for  the  recovery  of  the  full  amount  of 
their  debt  after  the  failure  of  the  trader  to  pay  the  first 
instalment  of  his  composition  as  agreed  upon.  It  is  out 
of  the  province  of  this  Court,  upon  such  an  application  as 
the  present,  to  consider  what  may  be  the  consequences  of 
allowing  such  proceedings  by  A.  and  T.  Gailey  as  alleged 
by  the  trader,  or  whether  the  creditor  who  adopts  such 
proceedings  will  ultimately  derive  any  personal  benefit 
from  such  proceedings  over  the  other  creditors.  I  have 
only  to  declare  that  no  just  grounds  whatever  have  been 
shown  for  the  exercise  of  any  summary  jurisdiction  of  this 
Court  in  restraining  the  action  in  question  ;  and  therefore 
the  motion  by  the  trader  must  be  refused  with  costs. 

Solicitor  for  the  plaintiffs,  R.  J.  Jones, 

Solicitor  for  the  arranging  debtor,  Jeremiah  Perry. 


MASTER'S  OFFICE. 

Reported  hy  John  E.  Wamh,  Esq.,  Barrister-at-law. 

(Before  Mastbb  MuitPHr.) 

Paliibr  v.  Shjth. 

April  20,  1874 Chancery  {Ireland)  Regulation  Act, 

185() — XiMi  section  petition — Minor — Guardian  for  the 
purpose  of  executing  a  fee-farm  grant. 

A  guardian  ad  litem,  appointed  hy  a  Master  m  Chan- 
cery, in  a  petition  referred  to  him  under  the  \5th  section  of 
the  Chancery  (^Ireland)  Hegulation  Act,  1850,  has  no 
po'oer  to  execute  leases  on  behalf  of  the  minor  for  whom  he 
u  appointed. 

Semble :  In  a  cause  fully  constituted,  with  a  guardian 
of  the  minor's  estate  duly  appointed,  a  Court  of  Equity 
cotdd  not,  unless  on  a  petition  filed  for  the  purpose,  direct 
such  guardian  to  execute  a  fee -farm  grant  on  behalf  of  the 
minor,  so  as  to  confer  a  t^alid  title  on  the  grantee. 

In  a  1 5th  section  petition  for  adminislration,  the  Master 
refused  to  appoint  a  guardian  for  the  purpose  of  executing 
a  fee-farm  grant,  on  behalf  of  a  minor,  but  directed  a 
petition  to  be  filed  for  the  purpose,  under  the  Renewable 
Leasehold  Conversion  Act. 

Application  on  behalf  of  Caleb  R.  Palmer,  one  of 
the  respondents  in  the  suit,  and  the  executor  and  trustee 
of  Ralph  Smyth  deceased,  that  Samuel  Henry  Covell, 
of  Liverpool,  Esq.,  be  appointed  guardian  for  the 
minor  respondent,  Samuel  Henry  Smyth  Covell,  in  his 
name  and  on  his  behalf,  to  execute  two  fee-farm  grants, 
and  to  obtain  the  Master's  approval  of  the  same. 

By  his  will,  dated  the  18th  of  May,  1849,  Ralph 
Smyth,  of  Glasnevin,  in  the  County  of  Dublin,  be- 
queathed his  real  and  personal  property  among  his 
children  and  their  issue  in  shares  and  proportions  un- 
important to  be  stated.  The  will  was  proved  by  the 
executor  Richard  Palmer.  The  testator  had  three 
children,  Anne,  Ralph,  and  Maria,  all  of  whom  sub- 
sequenUy  married  and  had  issue,  and  the  minor,  Samuel 


Henry  Smyth  Covell,  was  the  son  of  Maria  and  Samnel 
Henry  Covell.  In  1857  a  petition  was  presented  for 
the  administration  of  the  testator's  real  and  personal 
estate,  which  was,  under  the  15th  section  of  the 
Chancery  (Ireland^  Regulation  Act,  1850,  referred  to 
Master  Murphy,  and,  by  final  order  of  the  I^th  April, 
1857,  the  rights  of  the  several  parties,  under  the  will, 
were  declar^.  Part  of  the  testator's  property  consisted 
of  a  lease  in  perpetuity  of  the  house  Ifo.  91,  Graflon- 
Etreet,  dated  the  18th  of  June,  1764.  A  sub-lease  had 
been  made  of  this  house  on  the  20th  of  July,  1816,  to 
Mrs.  Richie,  containing  a  levies  quoties  covenant  for 
perpetual  renewal  so  often  as  a  renewal  was  obtained  of 
the  lease  of  the  18th  of  June,  1784  from  the  owner  of 
the  reversion.  Mrs.  Richie  had  applied  for  a  fee-farm 
grant  of  this  house,  and  it  was  stated  to  be  for  the 
advantage  of  all  the  parties  that  such  grant  should  be 
executed,  as  well  as  one  from  the  present  owner  of  the 
reversion,  Letitia  Read ;  but  such  could  not  be  dene, 
without  the  aid  of  the  Court,  owing  to  the  fact  of 
Samuel  Henry  Smyth  Covell,  who  was,  as  above  shomi, 
interested  in  the  house,  being  a  minor. 

Mr.  Chaieorth  Ferguson,  in  support  of  the  motion. 
There  is  no  reported  authority  in  our  favour,  but  it  has 
been  the  constant  practice  in  cases  like  the  present  for 
the  Masters  either  to  execute  the  grants  themselves,  or 
to  direct  the  guardian  in  the  suit  to  execute  them. 

Mr.  J.  G.  Gibson,  for  the  owner  of  the  reveraon. 
We  do  not  object  to  the  execution  of  these  grants,  and 
are  unwilling  to  incur  more  costs  than  are  absolutely 
necessary.  We  submit,  however,  that  the  appointment 
of  a  guurdian  in  this  manner  will  not  be  sufficient  to 
enable  him  to  execute  them  on  behalf  of  the  minor. 
The  17th  section  of  the  Renewable  Leasehold  Con- 
version Act  applies  to  general  guardians,  not  to  guardians 
ad  litem,  whose  powers  are  strictly  confined  to  the  pur- 

Eose  of  the  penaing  suit,  and  the  Masters  in  Chancerjr 
ave  no  power  to  appoint  a  general  guardian.  The 
power  given  by  the  13  &  14  Vict.,  c.  89,  «.  21,  relates 
only  to  the  appointment  of  guardians  for  the  purpose  of 
proceedings  under  that  Act.  The  course  of  pr(>oednre 
IS  pointed  out  by  the  22nd  and  27th  sections  of  the 
Renewable  Leasehold  Conversion  Act,  by  which  a 
petition,  properly  intituled,  must  be  presented  to  the 
Court  for  an  order  that  the  Master  be  at  liberty  to 
execute  the  grants  for  the  minor.  This  jurisdiction 
being  statutory,  the  terms  of  the  statute,  which  are  in 
the  nature  of  conditions  precedent,  must  be  Etrictlj' 
followed :  Baynes  v.  Baynes,  9  Ves.  462.  There  are  no 
provisions  in  the  Act  for  the  appointment  of  special 
guardians  to  represent  infants,  and  the  general  power 
given  by  13  and  14  Vict.,  c  89,  does  not  enable  a 
general  guardian  to  be  appointed  so  as  to  satisfy  the 
language  of  the  17th  section,  which  speaks  of  "the 
guardian."  He,  also,  cited  CUnigV*  Edate,  L.  R.  15, 
£q.  284. 

Thx  MaBTKB — Having  considered  the  points  arising  in 
this  case,  I  am  clearly  of  opinion — let.  lliat  no  peraoa 
appointed  gnardion  ad  litem  in  a  1 5th  section  case  like  this, 
would,  as  such,  be  competent  to  execute  the  leases  on  behalf 
of  the  minor,  so  as  to  bind  him  or  confer  a  good  title  on  the 
tenant.  The  guardian  should  be  a  guardian  of  the  minor's 
estate,  duly  appointed.  2ndly.  It  may  be  a  question  whether, 
in  this  cause  petition  matter,  I  have  power  now  to  appoint 
a  guardian  of  the  minor's  estate.  There  may  be  two 
objections  to  the  exercise  of  this  power — Ist.  The  minor 
may  be  only  tenant  in  tail,  or  otherwise,  in  remainder, 
snljject  to  his  father's  life  estate,  and  therefore  not  entitled 
to  ^e  immediate  and  absulute  possession  of  the  estate,  in 
which  case  a  difficulty  would  ari»e  as  to  the  appointment  d 
any  such  guardian  ;  2ndly.  I  know  not  whether  the  cause 
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petition  in  this  mattar  prayed,  and  waa  ao  far  a  petition 
"with  respect  to  the  appointment  of  a  guardian,  and  the 
allowance  of  maintenanoe  to  the  infant,"  which  is  the  fourth 
head  of  jarisdiction  conferred  by  the  16th  section  of  the 
Chancery  Regulation  Act,  1850  (IS  ft  H  Vict.,  o.  89),  on 
the  masters. 

But  even  supposing  that  these  difficulties  were  got  over, 
and  that  I  had  foil  juriKdiction  now  to  appoint  a  guardian 
of  the  estate,  the  question  would  still  remidn  as  to  whether, 
according  to  the  pronsions  of  the  statute  of  the  12  &  13 
Vict.,  0.  105,  and  the  practice  of  the  Court,  under  this  or 
analogous  statutes,  I  oonld  direct  the  guardian  of  the 
minors  estate,  if  appointed  now,  to  execute  such  grants  on 
behaU  of  the  minor,  or  ought  now  to  do  so.  The  17th 
section  of  that  Act  empowers,  in  its  tenns,  the  guardian  to 
execute  such  grants,  etc  ;  and  the  22nd  section  provides  for 
the  oases  of  there  being  no  guardian  competent  to  act  under 
the  previons  provisions,  and,  in  such  case,  requires  a  special 
petition,  as  therein  described,  to  the  Court  of  Chancery  for 
the  purpose  of  obtaining  forcibly  such  grants.  No  case 
has  been  dted,  nor  has  any  authority  been  produced  to  show 
that,  even  in  a  cause  fully  oonstituted,  with  a  guardian  of 
the  uiiyir's  t^aU  duly  appointed  in  it,  the  Court  itself, 
without  a  petition  under  this,  or  analogous  statutes,  would 
direct  such  guardian  to  execute,  or  that  such  execution  of  a 
grant  would  confer  a  valid  titlei  The  oases  cited  by  Mr. 
Gibson  are  very  important ;  and  in  one  case  which  I  have 
met,  Arutey  v.  ffobxm,  1  8m.  &  G.  505,  though  there  was  a 
cause  for  the  administration  of  the  estate,  and  the  mother 
appears  to  have  been  appointed  guardian  of  the  minor's 
estate,  a  petition  under  the  somewhat  analogous  statute  of 
1  Will.  rV.,  c.  65,  was  presented  to  obtain  the  necessary 
order.  Upon  the  whole  case,  considering  that  it  is  a 
qnaation  of  title,  and  that  there  is  now  not  even  a  guardian 
ad  litem  for  the  minor,  and  the  difficulty  of  a  master  with 
his  limited  jurisdiction  taking  upon  himself  the  exercise  of 
powers  of  this  description,  I  consider  it  mnch  the  better  and 
safer  course  to  decline  making  the  order  as  required  by  the 
present  notice,  and  to  require  a  petition,  or  petitions,  to  be 
presented  under  the  22nd  section  of  the  Kenewable  Lease- 
hold Conversion  Act. 

Sdicitors  for  C.  B.  Palmer,  Messn.  Orpen,  Song,  if 
Sweeny. 
Solicitors  for  Letitia  Read,  Messrs.  Holmes  (r  Kelsall. 


ROLLS  COURT. 
Reported  by  Gbcu.  R.  Rocbb,  Esq.,  Barrister-«t-law. 
.     (Before  Sullivan,  M.R) 
LowBT  ti.  Pattbbson. 

February  5,  6;  June  3,  1874 Will — Bequest- 
Condition  in  restraint  of  marriage — Consent  of  third 
parties — Consent  of  testator  in  his  life-time  to  a  marriage — 
Marriage  taking  place  after  his  death. 

A  legator  made  a  bequest  to  his  son,  subject  to  a  condi- 
tion offorfeitare,  m  cewe  of  the  son's  marriage  loithout  the 
consent  of  certain  persons  named  in  his  icilL,  arid  if  the  son 
to  married  then  over,  and,  m  turJi  case,  a  gift  to  the  son 
of  a  sum  of  money  in  lieu  of  all  other  benefit  under  the 
wiU.  The  testator,  in  his  lifetime,  gave  hit  consent  that  hit 
son  should  marry  B.  after  hit  {the  testator's)  death.  After 
the  death  of  the  testator  tlie  ton  married  B.,  without  the 
consent  of  the  persons  tohote  content  toot  required  by  the 
mlL 

Held,  that  the  tettameniary  condition  requiring  (he 
content  of  the  third  persons  previout  to  the  marriage  of 
the  legatee  uxis  not  revoked  by  the  lettator't  having  during 
his  lifetime  consented  to  the  marriage,  such  marriage  nU 
havi7ig  taken  place  until  after  his  death;  and  duU  the 
gift  over  took  effect. 

Bill  for  the  administration  of  the  estate  of  the  late 
James  Patterson,  and  to  carry  into  execution  the  trusts 


of  his  will.  The  testator,  by  his  will,  dated  6th 
November,  1867,  devised  and  bequeathed  "all  the 
lands  which  I  hold  in  Demaketly,  and  all  my  stock, 
crop,  farming  implements,  household  furniture,  and 
effects,  whatsoever  and  wheresoever,  to  my  son,  William 
Patterson,  now  residing  with  me,  provided  always  that, 
as  regards  the  said  William  Patterson,  and  the  devises 
and  bequests  so  made  to  him  as  aforesaid,  he  shall 
forfeit  tne  same,  and  every  part  thereof  absolutely,  in 
case  he  shall  marry  without  the  full  consent  and 
approbation  of  my  brother,  Thomas  Patterson,  my 
Bister,  Mrs.  Blair,  and  my  nephew,  James  Lowry,  or 
such  of  them  as  shall  happen  to  be  alive  at  the  time  of 
the  marriage  of  the  saia  William  Patterson;  and  in 
case  of  his  marriage  without  such  consent,  or  in  case  of 
his  marriage  with  such  consent,  and  dying  without 
lawful  issue,  the  said  lands  to  go  to  the  children  of  my 
said  sister  and  to  the  said  James  Lowry,  as  joint  tenants, 
on  payment  to  the  said  William  Patterson,  if  he  shall 
many  without  such  consent,  of  the  sum  of  £200,  in  liea 
and  discharge  of  all  other  benefits  under  this  my  will." 
The  testator  died  in  1872,  leaving  considerable  personal 
estate,  including  the  lands  mentioned,  which  were  held 
for  a  term  of  years.  His  son,  William  Patterson,  was 
unmarried  at  the  time  of  his  death.  In  1873,  William 
Patterson  married  Miss  Eliza  C.  M'CUntock,  without 
the  consent  of  the  three  persons  named  in  the  wilL 
The  further  facts  appear  siufidently  for  the  purposes  of 
this  report  in  the  judgment  of  the  Court. 

Mr.  Walsh,  Q.C.  (with  him  Mr.  Holmes'),  for  the 
plaintiffs,  the  executors  of  the  will. 

Afr.  Ritchie,  Q.C.  (with  him  Mr.  M'Laiyhlin'),  for  the 
defendant,  William  Patterson,  cited  Clarke  v.  Berkeley, 
2  Vem.  719;  PameU  v.  Lyon,  1  Ves.  &  B.  479; 
Wheeler  v.  Wttmer,X  Sim.  &  S.  304;  Smith  v.  Cousdery, 
2  Sim.  &  S.  358. 

Mr.  Andrew  M^Conchy,  for  the  three  minors,  childrea 
of  Mrs.  Blair,  cited  Bullock  v.  BenneU,  24  L.  J.  Ch. 
397-512,  7  De  G.  MacN.  &  G.  283;  Yonge  v.  Furse, 
26  L.  J.  Ch.  117-352,  8  De  G.  M'N.  &  G.  756; 
Dobbyn  y.  Adams,  2  L.  J.,  K.  S.,  143 ;  Prole  v.  Soady, 
29  L.  J.  Ch.  721  ;  OronuntUn  v.  CrommeUn,  3  Yea.  Jur. 
227. 

jtfr.  Robert  Donnell  for  the  residuary  legatee. 

Judgment  reserved. 

SuLLrVAV,  M.R. — ^The  question  arises  in  this  case  as  to 
what  was  the  effect  of  the  defendant's  marriage.  There  is 
a  considerable  controversy  as  to  a  matter  of  fact,  whether 
James  Patterson,  the  deceased,  gave  his  oonsent  to  the 
marriage  in  his  lifetime  or  not.  The  evidence  as  to  that 
leaves  very  oonsideimble  doubt  in  my  mind.  The  defendant, 
William  Patterson,  gives  rather  a  detailed  account  of  con- 
versations he  had  with  his  father,  the  result  of  which  is  that 
the  father  did  give  his  consent  to  the  marriage.  He  swears 
that,  about  two  months  before  the  testator's  death,  he  asked 
the  defendant  who  it  was  be  should  like  to  marry,  and  the 
defendant  informed  him  that  it  was  his  intention  to  marry 
the  said  Eliza  C.  MKylintook,  and  no  other.  The  tesUtor, 
thereupon,  expressed  *«'™««lf  as  quite  agreeable  to  his 
marriage  with  her,  and  gave  his  approbation  and  consent  to 
the  intended  marriage  with  Eliza  C.  M'CUntock  ;  and  upon 
this  occasion  the  testator  said  he  would  wish  the  marriage 
to  take  place  as  soon  as  possible  after  his  death.  He  gives 
that  as  his  reason  for  not  asking  for  the  oonsent  of  the 
persons  named  in  the  will.  The  Rev.  Mr.  Forster,  a 
most  respectable  witness  beyond  doubt,  sweats  that  he 
had  a  conversation  with  the  testator  about  William 
Patterson  getting  married,  and  on  that  occasion  he  men- 
tioned to  the  testator  three  persons  as  any  one  of  them 
suitable,  to  become  the  wife  of  William  Patterson  ;  and  the 
testator  approved  of  two  of  them,  as  either  of  them  suitable, 
one  of  whom  was  Miss  M'Clintook.    He  says  that  he  had 
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•  farther  oonTersation  with  the  tettator,  and  the  testator 
infonned  him  that,  as  it  was  not  likely  William  Patterson 
would  marry  A,  B,,  he  would  like  to  see  him  marry  Miaa 
M'dintock.  It  appears  that  some  absurd  assertion  was 
made  to  William  Patterson,  that  prorided  be  married  a 
respectable  woman,  it  did  not  matter  whom  he  married. 
James  Lowry,  the  plaintiff,  swears  that  on  21st  November, 
1873,  shortly  before  the  death  of  the  testator,  he  had  a 
conversation  with  the  testator  about  the  afiairs  of 
William  Patterson,  and  that  the  testator  informed  him 
(Xiowry)  that  be  had  informed  William  Patterson  that  he 
was  going  wrong  if  he  would  marry  Miss  M'Clintoek,  for 
no  matter  whom  he  should  manr,  he  would  have  to  please 
James  Lowiy  and  his  uncle  and  aunt.  Another  witness, 
William  M'Anley,  says  he  knew  the  testator,  and  was  in 
oonstant  communication  with  him,  and  he  says  he  was  aware 
that  the  testator  was  opposed  to  the  marriage,  I  have  con- 
siderable doubt  as  to  whether  that  evidence  established  for 
the  defendant  in  any  reasonable  way  that  the  testatw  gave 
any  consent  to  the  marriage.  However,  T  think  it  is  safer 
to  hold  that  the  father  gave  a  qualified  assent,  and  that  he 
bad  no  objection  to  the  marriage  if  it  took  place  after  his 
own  death.  Assuming  such  assent,  the  question  arises 
whether  the  conditions  in  the  will  being  unrevoked  at  his 
death,  he  can  annul  the  gift  over  by  a  parol  conversation. 
In  my  opinion  be  cannot,  whatever  might  be  the  effect  of  a 
consent  to  a  marriage  in  his  own  lifetime.  I  see  no  reason 
why  the  assent  to  a  marriage  which  is  only  to  take  place 
after  his  death  may  nut  stand,  together  with  the  necessity 
for  the  consent  of  the  persona  named.  When  the  marriage 
is  to  take  place  in  the  life  time  of  the  father,  the  father  has 
before  him  all  the  ciroumstanoea,  both  as  to  the  woman  and 
as  to  her  fortonei,  Bat,  when  it  is  to  take  plaoe  after  his 
death  a  state  of  things  may  tarauapire  which  would  make 
the  marriage  the  Ust  thjng  to  be  thought  of  The  same  pre- 
caution should  be  taken  as  he  himself  would  have  taken,  up 
to  the  marriage,  if  it  had  taken  place  in  his  lifetime.  I 
think  the  clause  is  perfectly  consistent  with  the  consent  to 
the  marriage  by  the  lather.  No  doabt,  when  the  consent 
has  been  followed  by  a  marriage  in  the  lifetime  of  the 
testator,  the  legatee  beoomes  entitled.  The  language  of 
Turner,  Y.C.,  in  BvUoek  y.  Bennett,  7  De  O.  MacN.  &  O. 
286,  has  much  force  : — "  He  might  approve  the  marriage, 
and  still  intend  the  dispositions  of  the  will  to  take  efGeot." 
Whether  thepoint  is  considered  on  principle  or  authority,  I 
think  that  William  Patterson's  contention  is  not  sustain- 
able. William  Patterson  having  married  withont  the 
necessary  consent,  he  is  only  entiUed  to  £200.  I  shall  give 
William  Patterson  his  costs. 


VICE-CHANCELLOB'S  COURT. 

Exported  ly  £.  F.  Bba.ttt,  Esq.,  Bairister-at-Iaw. 

(Before  Chattebtoh,  V.C.) 

Bbisuh  v.  HosoaNB. 

April  23,  1874 — Practice — Motion  for  a  decree — 
Crots-exammatwn  of  teitneuet — Chancery  Act  (/r.), 
1867. 

On  an  appUcalion  by  the  phmt^,  in  a  tuit  to  be  heard 
on  motion  for  a  decree,  that  the  erong-examiaation  of 
witnesses  toho  had  been  examined  ex  parte  before  the 
examiner  of  the  Court,  or  had  made  affidavilt  m  the  cause, 
might  be  taken  before  the  examiner. 

Held,  thai  such  cross-examination  should  take  place  in 
open  Court,  and  not  before  the  examiner. 

Motion  on  behalf  of  the  plaintiff,  that  the  crose- 
examination  and  re-examination  of  certain  persons  who 
had  been  examined  ex  parte  before  the  examiner  of  the 
Conrt,  or  had  made  atfidavits  in  the  cause,  might  be 
taken  before  the  examiner  of  the  Court,  without  preju- 
dice to  the  plaintiffs  rights,  to  object  to  the  admissi- 
bility of  their  direct  evidence. 


The  motion  was  (n^unded  on  an  affidavit  of  Henry 
Oldham,  the  plainti^s  solicitor,  which,  amongst  other 
matters,  set  forth  that  on  April  ist,  1874,  counsel  on 
behalf  of  the  plaintiff  applied  to  the  examiner  to  fix  a 
day  for  the  cross-examination  of  the  said  witnesses,  but 
that  the  examiner  declined  to  fix  any  such  day,  cm  the 
ground  that  he  had  no  authority  to  do  so,  and  that  he 
would  not  proceed  with  such  cross-examination  unless 
ao  directed. 

Mr.  Piers  While,  Q.C.  (with  him  Mr.  T.  E.  Webb, 
Q.C.),  in  support  of  the  motion,  cited  Rich.  &  Bew. 
Ch.  Act  and  Orders  xxxix.,  where  it  is  stated  that 
"  the  defendant  may,  under  the  93rd  section,  examine 
vioa  voce  any  unwilling  witness  whom  he  may  deeire  to 
produce.  As  this  evidence  cannot  be  taken  ex  parte, 
the  witness  must  be  examined  in  the  presence  of  all 
parties,  and  cross-examined  and  re-examined  there  and 
then." 

Mr.  Hewitt  P.  Jellett,  Q.C.  (with  him  Afr.  FUzgibbon, 
Q.C.),  for  the  defendant,  contra. 

Mr.  r.  E.  Webb,  Q.C.,  in  reply — This  suit  ^  to  be 
heard  on  a  motion  for  a  decree ;  and  the  English  practice 
is,  that  "the  cross-examination  of  witnesses  on  their 
affidavits  must,  on  motion  for  a  decree,  be  taken  before 
the  examiner.  The  Court  has,  however,  power  to  order 
it  to  be  taken  viva  voce  before  the  Court,"  1  Dan.  Ch. 
Fr.  727.  That  was  also  the  practice  in  Ireland  under 
the  cause  petition  system.  The  68th  section  contem- 
plates nothing  but  evidence  by  affidavit  Then  comes 
the  91st  section.  The  motion  there  contemplated  is, 
according  to  Lord  Cairns,  in  Coles  t.  Morris,  L.  R.  3 
Ch.  App,  704,  confined  with  reference  to  a  motion  or 
petition  in  a  cause  or  matter  actually  pending,  which 
raises  some  issue,  or  states  some  &ct»,  np<m  which  the 
Court  is  called  upon  to  adjudicate.  Section  92  applies 
exclusively  to  tiie  case  of  a  replication  where  issue  is 
joined ;  and  that  is  a  strong  reason  that,  when  issue  is 
not  joined,  the  evidence  is  not  to  be  taken  ez  parte.  In 
Coiss  ▼.  Morris,  cotte,  it  is  laid  down  that  depositions  taken 
ex  parte  before  the  examiner  cannot  be  used  upon  the 
hearing  of  a  motion  for  a  decree.  The  168th  (reneral 
Order  contemplates  two  different  states  of  circum- 
stances— one  where  issue  is  joined,  the  other  where 
notice  of  motion  for  a  decree  is  served;  and  it 
provides  for  these  two  different  cases.  The  1 71st 
General  Order  applies  to  a  case  in  which  issue  is 
joined;  the  172nd  Greneral  Order  where  notice  of 
motion  for  a  decree  has  been  served. 

[Ohattbbtok,    V.C The    object   of    the    168th 

Greneral  Order  is  to  have  the  entire  printing  of  the 
evidence  closed  in  a  motion  for  a  decree  before  the 
hearing  comes  on.  That  has  been  now  the  established 
practice  for  seven  years.] 

On  motion  for  a  decree  the  evidence  shonld  not  be 
taken  ex  parte,  as  shown  by  the  distinct  provision  of  the 
1 58th  General  Order  for  the  cross-examination  to  be 
taken  before  the  examiner. 

Ceattsbtoit,  V.C. — Certainly  this  motion  shows  that  no 
matter  how  long  a  practice  has  been  settled,  it  Is  still  liable 
in  argument  to  be  called  into  question,  Tliat  which  is 
sought  here  is,  that  those  witnesses  who  have  made  deposi- 
tions before  the  examiner  should  be  cross-examined,  not  ia 
open  Court,  but  before  the  examiner.  If  that  were  granted 
I  think  it  would  open  the  door  to  the  worst  system  that 
could  be  imagined,  and  I  shall  be  no  party  to  facilitating 
such  a  proceeding.  The  words  of  the  81st  section  are  large 
enongh  to  embrace  a  motion  for  a  decree,  I  am  clearly  of 
opinion  that  the  examination  before  the  examiner  is  spenoa 
a  motion  for  a  decree.  Now,  turn  to  the  16Sth  G«neral 
Order;  the  proviaioD  1  find  there  ia  that  " all  affidavits  and 
depositions  which  or*  to  be  osedoo  the  heaiiog  of  any  c 
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in  which  iasue  shall  be  joined,  or  »  notice  of  motion  for  • 
decree  served  shall  he  printed,  except  as  bereioafter  men- 
tioned.'' The  depositions  are,  therefore,  to  b«  printed 
1>efore  the  hearing  in  Court.  The  whole  policy  of  tne  Act 
of  Parliament  was  to  eet  rid  of  the  great  evils  that  existed 
nnder  the  cause  petition  system — to  arrive  better  at  the 
tmth,  which  is  best  arrived  at  by  viva  voce  examination ; 
and  am  I  still  to  be  told  that  I  am  bonnd  to  send  these 
witnesses  into  the  examiner's  oSSce,  where  the  oross- 
examination  is  of  comparatively  no  value  t  I  must  refuse  to 
make  this  order. 

Solicitor  for  the  plaintiff,  H.  Oldham. 
Solicitor  for  the  defendant,  /.  Goff. 


LANDED  ESTATES  COURT. 

Reported  fry  R.  D.  Mubbat,  Esq.,  Barrister-at-law. 

(Before  Flahaoam,  J.) 

Estate  of  NixoH,  Owner  and  Petitioner. 

8th    June,    1874 &<Uvte   of  Limitatwra — 3^4 

Wm.  IV.,  c.  27,  ».  ^2— Effect  of  a  petition  foriaU  by  an 
oumer. 

Where  an  order  for  sale  has  been  made,  that  order  is  to 
be  considered  as  having  been  made  on  behalf  of  every 
person  who  has  an  interest  in  the  proceeds  of  the  saU, 
ahet/ier  the  petition  be  presented  by  an  owner  or 
incumbrancer;  and  if  vailhin  tke  time  of  Umkaiion 
affecting  an  incumbrance  on  tke  estate,  an  order  far  tale 
a  made,  the  order  will  take  the  ineumbranee  out  of  the 
operation  of  the  Statute  of  Limitations. 

In  re  Coldough,  8  Ir.  Ch.  Rep.  SSO,  fblloieed. 

Objection  to  final  schedule  of  incumbrances.  The 
petition  for  sale  was  filed  in  1861  ;  the  estate  was  sold 
by  the  Court  in  1867  for  £3 10,  and  tlie  pnrchaae  money 
still  remained  in  Court  to  the  credit  of  the  matter. 
The  owner,  Adam  Nixon,  was  entitled,  tmder  the  will 
of  his  father,  Adam  Nixon,  Senior,  bearing  date  the 
19th  May,  1843,  to  the  lands,  subject  to  the  payment 
of  three  legacies  of  £150  to  each  of  his  three  sisters, 
Elizabeth,  Catherine,  and  Harriet.  Adam  NLxon,  senior, 
died  in  1845,  and  probate  of  his  will  was  duly  granted 
to  the  executors  therein  named,  on  the  13th  September, 
1845.  None  of  the  legacies  bequeathed  by  the  will  had 
been  paid,  nor  any  interest  thereon,  and  they  were 
altogether  omitted  from  the  schedule  of  incumbrances. 
The  legacies  were  charged  by  the  will  upon  all  the  real 
and  personal  estate  of  the  testator,  except  on  a  small 
portion  thereof.  Harriet  Nixon  had  since  married 
James  Kerr,  and  resided  with  her  husband  in  the 
Dominion  of  Canada.  On  the  1st  May,  1873,  James 
Kerr  and  Harriet  Kerr  filed  an  objection  to  tiie  final 
schedule  of  incumbrances,  on  the  ground  that  the  said 
legacy  of  £150,  with  interest  thereon  from  the  date  of 
the  testator's  death,  was  omitted  from  the  schedule. 

A.  M.  Porter,  Q.C.  (with  him  H,  Tracey),  in  suppcMrt 

of  the  objection This  petition  for  sale  was  filed  in 

1861,  sixteen  years  after  the  death  of  the  testator,  by 
the  owner.  Ihe  pre8entati(Si  of  the  petition  of  sale 
operated  to  take  the  case  out  of  the  statnte  of  limita- 
tions, the  petition  bdug  virtually  presented  on  behalf  of 
all  the  incumbrancers  on  the  estate,  m  re  Trwia,  1  I&. 
L.  T.  103  ;  jn  re  Coldough,  8  Ir.  Ch.  330 ;  Darby  and 
Bosanquet,  Slat.  Lim.  462.  So,  a  mortgagor  is  not 
entitled  to  redeem  on  the  payment  of  six  years'  interest 
only,  Edmunds  r.  Waugh,  L.  R.  I  Eq.  418. 

Monahan,  Q.C This  debt  is  clearly  barred  by  the 

statute,  and  it  would  be  a  starding  doctrine  to  lay 
down,  that  a  petition  in  this  Court,  delayed  peihaps  for 
years,  would  bar  the  statute  in  all  cases.    The  petition 


in  ColclougVs  case  was  for  the  purpose  of  raising  the 
charges,  and  was  filed  by  an  incumbrancer.  There  is  a 
broad  difference  between  a  petition  filed  by  an  owner, 
and  one  filed  by  an  incumbrancer.  In  the  former  the 
incumbrances  are  inserted  by  the  owner  himself  on  the 
schedule,  and  wotild  prevent  the  statute  running.  In 
on  incumbrancer's  case  the  petition  is  filed  on  b^alf  of 
all  incumbrancers.  Thongn  in  re  Irtcin,  1  la.  Law 
TiMXs,  1 03,  the  petition  was  by  the  owner,  yet  the  incum- 
brances were  all  scheduled  as  in  an  incumbrancer's 
case.  For  the  purposes  of  the  statute,  the  objection 
ought  to  be  considered  the  commencement  of  the 
incumbrancer's  claim.  In  Barringlon  v.  Evans,  3 
Y.  &  Coll.  Ex.  384,  where  an  incumbrancer  came  in  at 
as  late  a  time,  it  was  held  that  the  petition  filed  by  him 
after  the  decree  was  the  commencement  of  the  suit, 
quoad  the  statute,  and  not  the  original  bilL  That  case 
has  been  followed  in  ffKelly  v.  Bodhin,  3  Ir.  Eq.  Rep. 
390;  Hutchins  v.  O'StUlimn,  11  Ir.  Eq.  Rep.  443.  A 
bill  filed  by  a  creditor  under  circumstances  such  as  the 
present  is  not  a  bill  on  b^udf  of  himself  and  all  others, 
WcUson  T.  Birch,  15  Sim.  523.  In  like  manner,  the 
statute  bars  the  claim  of  these  objectors  from  the  date  of 
thdr  objection.  They  ought  to  be  precluded  from 
setting  up  their  claim  on  the  ground  of  laches  and 
negligence.  Even  though  their  legal  titie  were  perfect, 
the  length  of  time  they  have  allowed  to  pass  would  raise 
an  equity  against  them. 

[IxANAQAK,  J It  appears  that  a  notice  was  directed 

to  be  served  on  these  l^atees  by  an  order  of  Judge 
Hargreave,  dated  the  23id  January,  1864.  Was  tlwt 
notice  served  ?] 

It  appears,  through  inadvertence,  to  have  been 
omitted,  but  the  charge  of  laches  would  still  apply 
against  the  objectors. 

H.  Traeey,  in  re{Jy. — An  owner's  petition  does  not 
differ  from  an  incumbrancer's  in  barring  the  statute. 
The  Court  here  has  larger  powers  and  larger  rights  to 
deal  with  than  the  Court  of  Chanceiy  in  England  in 
administration  suits,  or  redemption  suits.  In  Barrington 
y.  Evans  the  master  had  sent  in  the  final  certificate,  and 
the  incumbrancer  came  in  five  years  afterwards,  so  as 
to  constitute  subsequent  and  independent  proceedings. 
That  is  quite  different  from  the  case  before  the  Court, 
because  we  have  adopted  the  present  proceedings,  and 
not  come  in  at  the  end.  So,  in  CfKelly  v.  Bodhin, 
the  incumbrancer  applied  to  get  leave  to  originate 
subsequent  proceedings;  and  subsequent  proceedings 
were  taken,  not  in  w  original  suit  at  aiL  Watson 
T.  Birch  has  been  over-ruled  by  Humble  v.  Humble, 
24  Beav.  535.  The  objector  is,  therefore,  entitled 
to  this  money ;  the  money  is  still  in  Court,  and  the 
Court  ought  to  be  deemed  a  trustee  for  him.  As  to 
the  charge  of  laches,  the  estate  was  in  the  hands  of  the 
brother-in-law  of  James  Keir  since  1855  till  the  date  of 
the  petition,  and  it  was  only  when  it  was  about  to  be 
sold  that  he  came  to  interfere. 

Flaitaoah,  J. — I  have  considered  this  case  folly,  and 
without  expressing  an  opinion  as  to  the  principle  of 
Colelough't  case,  I  will  not  act  in  opposition  to  it.  If  I 
acted  upon  the  ar^ment  of  Mr.  Monatum,  learned  and 
ingenious  thongh  it  was,  I  should  virtually  over-rule  that 
case^  and  the  reasoning  on  which  it  is  based.  I  cannot  do 
tliat,  and,  fur  my  part,  I  cannot  see  the  difference  between 
the  case  of  a  sale  by  an  owner  and  by  an  incombrancer. 
Lord  Chancellor  Bndy  laid  it  down  very  clearly,  that  the 
Court  is  heie  a  trustee  for  all  parties  who  are  incumbisn- 
cers,  and  that  the  statute  of  limitations  is  inapplicable  to  . 
bar  their  right.  Lord  Justice  Blackburn  went  even  further 
than  this  :  bis  Lordship  held,  not  only  that  where  an  order 
for  sale  had  been  made,  that  order  is  to  be  considered  as 
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Re  Fltsh,  a  Banknipt. 


[B. 


having  been  made  on  behalf  of  svary  peraon  who  has  an 
intereat  in  the  proceeds  of  the  sale,  but,  that  the  party  thos 
interested  ia  exonerated  from  the  necessity  of  taking  pro- 
ceedings which  might  otherwise  have  been  necessary,  in 
order  to  prevent  lus  claim  being  barred  by  the  statute  of 
limitations.  It  may  appear  hard  to  reconcile  that  with  the 
words  ofj  the  atatata  of  UmitatioDS,  and  if  this  question 
were  a  ra  nova  I  might  think  otherwise  upon  it ;  but  as  it 
stands,  I  moat  follow  the  rale  in  Coldough'i  case,  decided 
by  the  Court  of  Chancery  Appeal.  I  must,  therefore,  allow 
the  claim  of  those  legateea  in  Canada,  with  auch  interest  as 
they  may  be  able  to  prove  for  ;  or,  in  other  worda,  they  are 
not  barred  by  the  statute  of  limitations  as  to  the  legacies. 
Judge  Hargreave  gave  direction  that  these  three  ladiea 
should  be  aerved  with  notice,  bnt  it  appears  that  thia  haa 
been  deliberately  omitted,  and  I  think  that  a  serious  question 
might  arise  as  to  that  omiasion.  I  allow  the  claim  of  the 
leipitees,  bnt  I  refuse  to  sire  costs. 

Solicitor  for  objectors,  P.  Dane. 
Solicitor  having  carriage,  Alexander. 

COURT  OF  BANKRUPTCY. 

Reported  by  K.  N.  Blakb,  Esq.,  Banister-at-law. 
(Before  Habbison,  J.) 
Re  Fltrm,  a  Baokrapt. 

Nov.  20,  1878 ;  Feb.  21,  June  2,  1874 Agreement, 

letting  oxide  aifraudtdent — Declaration  oftrwi  by  bankrupt 
in  /avow  of  mfant  children-Jurisdiction — Appointment 
of  guardians — Binding  the  rights  of  minors. 

The  Court  of  Bankruptcy  will  not  set  aside  afrauduUnt 
agreement  executed  by  a  banhrupt,  where  same  comprises  a 
valid  declaration  of  trust  in  favour  of  infant  children,  the 
Court  not  having  jurisdiction  to  appoint  guardians  for  the 
infants,  or  to  bind  their  rights  by  an  order  setting  aside  the 
instrument. 

Charge  and  discbarge.  The  ftcts  8iiffi<»ently  appear 
m  the  judgment  of  the  Court. 

Purcell,  Q.C.  {with  him  Houston),  for  the  chargeants, 
cited  Yoww  v.  Fletcher,  3  H.  &  C.  732  ;  James  v.  Ebbitt, 
r  Ib.  L.  T.  R.  7 ;  Holmes  v.  Penny,  1  K.  &  J.  799,  3 
Jur.  80 ;  Goldsmith  v.  Russell,  25  L.  J.  Ch.  232 ;  Bott  v. 
Smith,  21  Beav.  516,  4  Drew.  628;  Crossley  v. 
Elseworthy,  40  L.  .T.  Ch.  480,  L.  R.  12  £q.  158 ;  Massy 
y.  Roicen,  L.  R.  4  H.  L.  288. 

WaUeer,  Q.C.  (with  him  Plsrr^)  for  the  dischargeants, 
cited  ex  p.  Ray,  1  Mad.  199;  ex  p.  Killick,  3  M.  D.  & 
Be  6.  480;  Massey  v.  Romen,  L.  R.  4  H.  L.  288; 
Adamson  v.  Anuitage,  19  Ves.  415 ;  in  re  Ffrench,  Ir.  R. 
1  £q.  66;  Bayspoole  y.  CoUins,  L.  R.  6  Ch.  228; 
Young  y.  Wand,  8  Ex.  284 ;  Mather  v.  Frazer,  2  K.  & 
J.  536;  Orant  y.  Grant,  34  Beav.  624,  13  W.  R. 
1057 ;  Dorian  v.  Darkin,  17  Beav.  578,  I  W.  &.  T.,  L. 
0.  (Eq.)  507 ;  Stevenson  v.  NeumJiam,  22  L.  J.  C.  P. 
Ill,  13  C.  B.  285;  re  Craig,  Ir.  R  4  Eq.  169 ;  Monky. 
Sharp,  3  H.  &  N.  540;  Alton  y.  Harrison,  L.  R  4  Ch. 
Ap.  622 ;  Hartford  v.  Power,*  2  Ir.  L.  T.  242,  Ir.  R.  2 
Eq.  205 ;  Jar.  Wilht,  3rd  ed.  22 ;  Bew.  &  Rich.  Ch. 
Act  &  O.  127 ;  Bew.  &  Naish,  C.  L.  P.  A.  46. 

Judgment  reserved. 

■  Habbiboit,  J.— a  charge  has  been  filed  by  the  assignees 
bi  this  case,  seeUng  for  a  declaration  that,  according  to  the 
true  oonstruction  of  the  will  of  Peter  Slevin,  in  said  charge 
mentioned,  they,  as  aasigneeB  of  the  bankrupt,  are  entitled 
to  certain  premises  on  tbe  Boyal  Canal  Bank,  bequeathed 


'  *  An  appeal  was  taken  from  this  decision.  It  was  reversed 
on  a  point  of  pleading.  The  plaintiff,  thereupon,  amended  the 
bill;  and  the  defendant  then  paid  the  amount  and  costs. — 


by  said  will,  and  that  a  certain  agreement  of  the  26th  July, 
1872,  may  be  declared  firaudulent  and  void  as  against  them, 
and  that  it  may  be  set  aside,  and  that  the  assignees  may  be 
declared  entitled  to  the  lessee's  interest  in  the  house  and 
premises.  No.  199,  Phibsboro'-road,  discharged  of  said 
articles  and  all  claims  thereunder,  and  that  they  may  be 
declared  entitled  to  a  sum  of  £60,  charged  on  tbe  lands  of 
Middleboro',  in  the  county  of  Meath,  with  any  interest  doe 
thereon,  discharged  from  said  articles,  and  tliat  they  may 
he  dircHBted  to  sell  said  premises  on  the  Boyal  Canal, 
and  said  premises  No.  199.  Phibsboro'-road,  in  thia  Court, 
and  to  take  the  necessary  steps  to  have  said  sum  of  £50 
called  in  and  lodged  to  the  crwlit  of  this,  and  for  tbe  costs 
of  the  charge,-  and  all  prooeedinga  as  against  EHbd  Flyan,  in 
said  charge  named,  the  wife  of  the  bankrupt  A  dii^charge 
has  been  filed  to  this  chaise  by  the  said  Ellen  Flynn,  in 
which,  amongst  other  matters,  ^e  submits  that  nuless  and 
until  some  proper  person  can  be  appointed  as  guardian,  to 
protect  the  rights  of  her  children,  who  are  minora,  this 
Court  has  no  jurisdiction  to  adjudicate  upon  their  righta 
It  appeara  from  the  evidence  that  the  petitioner,  Flynn,  the 
bankrupt,  on  the  26th  of  July,  1872,  executed  an  inatru- 
ment  under  seal,  lecitiiig  that  bis  wife,  BUsn  Flynn,  under 
the  will  of  her  father,  Peter  Slevin,  was  entitled  to 
certain  praptaiy  ntuate  on  the  Boyal  Canal  Bank,  city 
of  DnbUn,  for  her  sole  use,  without  the  control  of  her 
husband,  and  then  said  property  to  go  to  her  children ; 
and  that  Christopher  Flynn  had  been  receiving  the  renti 
of  his  said  wife's  separate  property  to  tbe  extent  of  £400, 
and  had  need  same  in  his  tnde ;  and  further,  that  no  settle- 
ment bad  been  executed  on  their  marriage,  and  that  £Uen 
Flynn  was  anxious  that  some  security  should  lie  given  to 
her,  as  trustee  for  her  children,  for  the  sums  Christopher 
Flynn  had  received,  and  was  then  receiving  from  her 
private  and  personal  estate;  and  that  said  Christopher 
Flynn  -was  possessed  for  a  term  of  years  of  the  house  No. 
199,  Phibsboro'-road,  and  was  entitled  to  a  sum  of  £S0  due 
by  hia  brother,  John  Flynn,  and  charged  on  osrtun 
premiaea  at  Middleboro'.  It  was  thereby  agreed  between 
the  said  Christopher  Flynn  and  Ellen  Flynn  that  "  I,  the 
said  Christopher  Flynn,  in  order  to  secure  and  guarantee 
tbe  said  Ellen  Flynn  bom  all  loss  throiigh  and  misfortune 
of  mine  in  trade,  or  otherwise,  and  also  in  oonsideratiou  of 
the  natural  love  and  affection  I  have  towards  my  wife  and 
children,  in  consideration  of  said  sum  of  £400  do  hereby 
grant  and  assign  to  the  said  Ellen  Flynn,  her  executory 
administrators,  and  assigns,  all  that  and  those,  the  said 
house  and  premises  No.  199,  Phibsboro'-road,  also  said 
charge  of  £fiO,  to  hold  said  house,  and  all  my  household 
furniture  therein,  and  said  charge  of.  £fiO,  until  same  was 
paid."  Said  instrument  then  contained  a  declaration  in 
these  -wends  : — "  And  it  is  further  agreed  that,  as  to  tbs 
Phibsboro'  house  and  premises,  a  right  of  appointment  of 
same  amongst  our  issue  is  hereby  reserved,  by  deed  or  will, 
of  the  survivor  of  us,  I,  tbe  said  Christopher  Flynn,  l}eing 
then  solvent,  if  survivor  ;  if  not,  to  the  said  Ellen  Flynn, 
or  her  executors,  or  trustees,  under  any  will  or  deed  aha 
may  make."  This  instrument,  which  is  a  most  informal 
one,  it  is  sought  to  set  aside  by  the  present  proceedings.  It 
appears  that  it  was  prepared  by  an  attorney's  dark  odled 
Blair,  who  was  examined  in  the  progress  of  the  oasa  under 
the  circumstances  stated  in  the  evidence.  It  further 
appears  that  Mrs.  Flynn,  under  the  will  of  her  father,  Peter 
Slevin,  who  died  in  tbe  mouth  of  Febniary,  1867,  was,  at 
tbe  date  of  the  execution  of  said  instrument,  eutitied  for  her 
separate  use,  with  power  to  appoint  same  amongst  her  issue 
surviving  at  her  death,  to  certain  hoose  property  called  in 
said  will  "The  Cross  Guns,"  whioh  produced  an  annual 
rental  of  about  £60  per  annum.  She  had  alao  become 
entitled,  under  her  iatber'a  will,  to  the  one  moiety  of  what 
he  described  in  his  will  aa  "tUl  his  duUtel  property,"  Triiidi 
the  testator  directed  to  be  sold  by  auction,  and  the  prooeeds 
equally  divided  between  Mia.  Flynn  and  another  married 
daughter  (Mrs.  Anne  Clarke),  "for  their  sole  use  and 
benefit,"  and,  in  like  manner,  to  all  money  or  moneys  due 
testator  at  his  death,  to  be  collected,  and  the  proceeds 
divided  between  said  Ellen  Flynn  and  Anne  Clarke  ;  and 
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Re  FhTSK,  a  Bankrupt. — Jotcb  »,  O'Dohhbix. 
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•aid  will  also  bequeathed  to  Mrs.  Flynn  tbe  possession  now 
bdd  by  testator  of  a  certain  piece  or  parcel  of  ground 
adjoining  the  cottages  (the  Cross  Guns),  known  as  the 
Slang,    situate    on  the  banks   of  tbe  Bojral  Canal,   the 

froperty  of  the  Midland  Great  Western  Rulway  Company, 
t  was  proved  that  Mrs.  Flynn  made  advances  to  her 
husband  from  time  to  time,  from  the  Srd  of  January,  1870, 
to  the  time  of  his  embarrassment,  which  ended  in  his  pre- 
senting a  petition  as  an  arranging  debtor,  which  was 
eventually  voted  into  bankruptcy ;  and  Mrs.  Flynn,  in  the 
end,  when  she  found  her  basband  did  not  repay  any  portion 
of  tbe  moneys  she  advanced  to  him,  consulted  Blair,  who 
prepared  the  agreement  of  the  26th  day  of  July,  1872, 
which  it  is  now  sought  to  set  aside.  At  that  date,  Mrs, 
Flynn  states,  she  bad  advanced  to  her  hnsband  £410, 
putly  out  of  the  rents  received  by  her  from  the  bouses 
bequeathed  to  her  for  her  separate  use  by  her  father's  will, 
and  partly  out  of  what  she  called,  when  examined  viva  voce, 
"  her  share  of  her  father's  assets."  A  book  was  produced  by 
Mrs.  Flynn  marked  A.,  which  contains,  amongst  other 
matters,  the  particulars  of  the  advances  so  made,  and  also 
of  the  sums  received  by  her  under  her  father's  will,  and  of 
the  rents  ooUeoted  out  of  the  property  thereby  devised  to 
lier. 

During  the  aignment  the  objection  was  pressed  that,  as 
Mrs.  Flynn's  children,  five  in  number,  were  infants  and 
as  they  took  certain  rights  under  the  instrument  of  July, 
1872,  which  it  was  contended  amounted  to  a  valid  dedaia- 
tion  of  trust  by  the  bankrupt  in  fovonr  of  his  wife  and 
cUldren,  which  could  be  enforced  in  equity,  this  Court  had 
no  jurisdiction  to  set  that  instrument  aside,  inasmuch  as 
tbe  children,  who  were  uniepresentsd,  could  not  be  bound 
by  any  proceedings  here.  The  assignees  scarcely  resisted 
this  argument,  to  which  I  have  been  most  reluctantly  com- 
pelled to  yield.  I  pointed  out  to  the  parties  how  ruinous 
farther  litigation  would  be  to  all  concerned,  and  I  allowed 
the  case  to  stand  over  for  some  time,  in  order  that,  if  possible, 
Mrs.  Flynn  or  her  friends  might  be  able  to  pay  the  assignees 
each  a  sum  as  the  Court  would  sanction  their  acceptance  of, 
in  which  event  I  would  have  directed  them  to  release  their 
rights,  so  as  to  have  this  house  secured  for  the  bankrupt's 
wife  and  childreiL  I  have,  however,  been  told  that  no 
money  can  be  raised  or  obtidned  for  this  purpose.  And  I 
now  rule  that  this  Court  has  not  jurisdiction  to  set  aside  the 
deed  or  instrument  of  the  26th  of  July,  1872,  as  against 
the  infant  children  of  the  bankrupt,  Christopher  Flynn^ 
this  Court  having  no  machinery  to  appoint  guardians  for 
such  children,  or  to  bind  them  by  its  order.  I  think  it  is 
very  questionable  whether  these  infant  children  have  any 
lights  under  the  deed  in  question  which  would  make  them 
necessary  parties  to  a  suit  to  have  it  set  aside  ;  bat  I  do  not 
ihink  it  sufficiently  clear  that  they  have  no  rights  to 
justify  the  Court  in  ruling  that  the  objection  is  untenable  ; 
and  if  they  have  such  rights,  tbe  declaration  which  I 
expressed  my  opinion  was  the  proper  one  to  make  would, 
doubtiess,  seriously  affect  them.  I  stated,  when  the  at^- 
menthad  closed — and  I  adhere  to  the  opinion  so  expressed — 
that  I  was  of  opinion  that  the  sum  of  £410  was  bondjide 
advanced  by  Mrs.  Flynn  to  her  husband,  as  deposed  to  by 
her  in  her  evidence  ;  that  it  was  not  intended  to  be  a  gift, 
and  that  tbe  deed  or  instmment  of  the  26th  July,  1872,  was 
bond  fide  executed  for  the  purpose  of  seonring  her  the 
advances  so  made.  I  further  stated  my  opinion  to  be  that 
tbe  deed  was  not  executed  in  contemplation  of  Bankruptcy 
or  to  defraud  Christopher  Flynn's  creditors,  nor  did  same 
amount  to  an  act  of  fraudulent  preference.  During  the 
argument  of  the  case  the  Book  A  was  produced  for  the  first 
time,  and  the  accounts  it  contains  were  examined  by  me ; 
attention  was  also  then,  for  the  first  time,  called  to  the  &ot 
that  Mrs.  Flynn  stood  in  a  different  position,  as  regards  the 
moneys  advanced  by  her  from  tbe  rents  received  out  of  her 
separate  estate  and  the  money  she  had  received  as  portion 
of  her  father's  assets,  and  I  expressed  my  opinion  to  be  that, 
so  far  aa  any  portion  of  those  advances  was  made  out  of  the 
tents  leoeived  by  her  from  the  property  devised  to  her  for  her 
•epaiate  use,  free  from  ber  fansband's  interference,  the  deed 
•onstitnted  a  valid  secority  therefor ;  but  that  so  iiar  as  such 


advances  were  made  out  of  the  proceeds  of  what  was  be- 
queathed  to  her  by  her  father's  will,  "fi>r  her  toU  uw,"  she 
could  not  establish  any  right  to  rely  on  the  aeourity  effected 
by  the  instrument  of  tiie  26th  July,  1872,  inasmuch  as  I  waa 
of  opinion  that  in  this  particular  case,  and  having  regard  to 
the  eotiie  will,  those  words  were  not  sufficient  to  vest  such 
moneys  in  her  free  from  her  husband's  marital  rights. 
Having  come  to  tbe  conclusion  I  have  expressed,  that  this 
Court  ought  not  to  make  any  order  which  might  affect  the 
rights  (if  any)  of  tbe  infant  children  of  the  bankrupt,  an 
order  will  be  made  to  that  effect,  but  that  order  will  be 
made  withont  prejudice  to  the  assignees  proceeding  by  bill 
in  Chancery,  as  they  may  be  advised  to  have  this  deed  either 
set  aside,  or  (what  I  am  of  opinion  is  tbe  proper  relief  to 
seek)  to  have  same  declared  to  be  merely  valid  as  a  security 
for  such  sums  as  Mrs.  Flynn  shall  estaUisb  to  have  been 
advanced  by  ber  to  her  hnsbuid,  out  of  tbe  rents  or 
proceeds  of  her  separate  estate  ;  and  upon  a  proper  indem- 
nity being  given  to  the  official  assignee,  I  will  sanction  such 
bill  being  filed.  As  regards  the  debt  or  charge  of  £50, 
which  said  instrument  of  tbe  26th  July,  1872,  purported  to 
assign,  it  was  admitted  in  tbe  argument  that  same  vested  in 
tbe  assignees,  as  being  under  the  "  order  and  disposition  " 
of  the  tiankrupt  at  the  time  of'his  bankruptcy,  no  notice  of 
the  assignment  of  such  debt  having  been  served  on  the 
debtor,  and  no  declaration  was  sought  as  regards  this 
charge. 

I,  lastly,  rule  that  the  respective  parties,  the  assignees 
and  Mrs.  Flynn,  shall  bear  their  own  costs  respectively  of 
the  charge,  dischai^,  and  proceedings  thereunder. 


COURT  OF  COMMON  PLEAS.; 

Reported  by  Cbcii.  R.  Rocaa,  Esq.,  Barriater-at-Law. 

(Before  Lawion,  J.,  in  Chamber.) 

Jotcb  v.  O'Domou. 

ISth  May,  1874 PraOUx — Computatum  of  time — 

Parliamentary  Election  Petition — Recriminatian  by 
respondent— Service  of  list  of  objections — Sunday — Days 
of  service,  and  of  trial — Parliamentary  Elections  Ad, 
1868,  ss.  49,  53—8  G.  iJ.,  1868. 

The  six  days  before  the  day  tppointed  for  the  trial  of  a 
Parliamentary  Election  Petition,  prescribed  by  S  G.  R,, 
1868,  for  the  delivery  of  a  Ust  of  objections,  by  a  respon- 
dent who  intends  logo  into  a  recriminatory  case,  itnder  31 
4r  32  Vie.,  c.  125,  ».  63,  are  to  be  computed  exclusive  of 
Smutays,  of  tJie  day  on  which  the  list  is  delivered,  and  of 
the  day  appointedfor  the  triaL 

Motion,  on  bdialf  of  petitioner  in  the  matter  of  tbe 
boroueh  of  Gralway  Election  Petition,  that  the  list  of 
objections  to  the  election,  eamoA  on  the  respondent's 
behalf  on  the  petitioner's  agent,  and  lodged  with  the 
master  on  the  1 1  th  of  May,  be  disallowed,  and  treated  aa 
ineifectual,  on  the  ground  that  the  same  waa  not  serv«d 
and  lodged  within  the  prescribed  time. 

On  Monday,  11th  May,  1874,  the  list  was  lodged 
with  the  officer,  and  about  four  o'clock  on  that  day 
a  copy  waa  served  on  the  peddoner's  agent.  Tha 
day  fixed  for  the  trial  was  Monday,  18th  May,  1874. 
The  objections  mentioned  in  the  notice  were  that  the 
petitioner  was,  by  himself  and  his  agents,  guilty  of 
bribery,  treating,  and  undue  influence ;  and  that  votea 
given  for  the  respondent  were  unduly  rejected  by  the 
returning  officer ;  and  that  certain  votes  given  for  the 
petitioner  were  given  by  penoni  who  had  been  g^ty  of 
corrupt  practices. 

Armstrong,  Serjeant  (with  him  CFlaherly),  in  sup- 
port of  the  motion. — By  31  &  32  Vic.,  c.  125,  8.  49, 
Sunday  is  excluded  in  the  computation  of  time.  The 
General  Orders  have  been  framed  in  pursuance  of 
the  power  given  by  the   25th    section   of  the    Act. 
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JoTCB  V.  O'Domnux. 


[C.P. 


Sunday  cannot  be  reckoned  as  one  of  the  days  within 
8  G.  R.,  1668,  referring  to  the  53rd  section;*  and 
as  the  day  of  the  service  of  the  notice,  or  the  day 
of  the  trial,  cannot  be  reckoned  as  one  of  the  days, 
the  notice  was  bat  a  five-days'  notice,  and  was,  there- 
fore, invalid ;  The  Queeii  v.  Lauder,  I  la.  L.  T.,  156,  Ir. 
R.  1  C.  L.  2i5;  Connolly  v.  Bremner,  L.  R.  1  C.  P. 
557.  If  Sunday  does  not  count,  then,  unless  the  day  on 
which  the  list  was  served  is  to  be  counted  as  one,  the 
list  has  not  been  delivered  six  days  before  the  trial. 
Those  days  must  mean  clear,  or  full  intervening  days. 

'  Houston,  contra Sundays  are  to  be  reckoned  in  the 

riz  days  limited  by  Rule  8.  Unless  expressly  excluded, 
Sunday  counts  like  any  ordinary  day;  CressweU  v. 
Green,  14  East.,  537.  It  b  not  excluded  by  the 
Rules :  it  i»  excluded  by  the  49th  section  of  the  Act 
in  cases  where  the  time  is  limited  by  the  Act  itself. 
The  Rules  are  not  expressly  incorporated  with  the 
Act,  but  are  declared  by  it  to  be  of  the  same  force 
as  if  they  had  been  expressly  enacted,  by  section  25. 
The  General  Orders  of  \%5A,  made  in  pursuance  of  the 
Common  Law  Procedure  Act,  1853,  expressly  provide 
that  Sundays  shall  or  shall  not  count,  according  as  they 
would  or  would  not  have  counted  under  the  Act;  6 
G.  O.,  1854.  The  Judges,  in  framing  those  Orders, 
recognized  the  necessity  of  making  provision  for  the 
exclusion  of  Sundays,  although  the  Act  under  which 
they  were  framed,  by  section  132,  expressly  enacted 
that  Sundays  should  not  be  included  in  any  notice  or 
proceeding  whatever.  To  include  Sunday  would  be  to 
prescribe  a  period  of  seven  days  for  the  service  of  the 
notice ;  that  is  a  period  of  a  week ;  but  where  the  Rules 
intend  to  prescribe  a  week,  they  do  so  expressly.  In 
Rule  8,  six  days  must  be  reckoned  inclusive  of  the  first 
or  last  day.  The  Rule  does  not  say  "  dear "  days,  or 
"  full  days,"  nor  use  any  such  term  as  those  to  be  found 
in  the  cases  dted  contra.  The  Election  Rules  expressly 
exdude  such  days  as  it  is  intended  to  exclude.  Thus, 
Rule  13  provides  that  the  time  for  giving  notice  of  the 
presentation  of  a  petition  is  five  days,  "  exclusive  of  the 
day  of  the  presentation;"  notice  of  objection  to  a 
recognizance  shall  be  within  five  days  from  the  date  of 
service  of  notice  of  the  nature  of  the  security,  "  exclusive 
of  the  day  ^of  the  service" — Rule  21  ;  the  further  time 
to  remove  the  objection  by  deposit  is  limited  to  five 
days  from  the  date  of  the  oroer  made  on  the  sum> 
mons,  "no(  incUuUiig  the  day  of  the  date" — Rule  26 ; 
the  time  of  Tespondent's  giving  notice  that  he  does  not 
intend  to  oppose  the  petition  is  "  six  days  before  the 
day  appointed  for  the  trial,  exdusive  of  the  dar  of 
leaving  such  notice" — Rule  52.  The  inference  from 
this  Imt-quoted  Rule  is  dear,  as  the  number  of  days  is 

•  Bv  section  68  of  the  Psrliamentary  Elections  Act,  1868, 
"  on  the  trial  of  a  petition  uoder  this  Act,  complaining  of  ao 
undoe  return,  and  claiming  the  seat  for  some  person,  the 
reapondest  may  give  evidence  to  prove  that  the  election  of  aoch 
person  was  andoe,  in  the  same  manner  u  if  tie  liad  preeented  a 

?etition  complaining  of  such  election."  By  the  8th  GeoeralllDle, 
868,  "When  the  respojident  in  a  petition  under  the  Act, 
com  plaining  of  an  undue  return,  and  claiming  the  seat  for  some 
person,  intends  to  give  evidence  to  prove  that  the  election  of 
such  person  was  undue,  pursuant  to  63rd  section  of  the  Act, 
such  respondent  elull,  >iz  dbys  before  the  day  appointed  for 
trial,  deliver  to  the  master,  and  also  at  the  address,  if  any, 
given  by  the  petitioner,  a  list  uf  the  objections  to  the  election 
upon  which  he  intends  to  rely,  and  the  master  shall  allow 
inspection  and  office  copies  of  such  lists  to  all  parties  concerned, 
and  no  evidence  shall  be  given  by  a  respondent  of  any  objec- 
tion to  the  election  not  specified  in  the  list,  except  by  leave  of 
the  Court,  or  Judge,  upon  such  terms  as  to  amendments  of  the 
Act,  postponements  of  the  inquiry,  and  payment  of  costs  as  may 
be  ordered," 


the  same  as  in  the  Rule  under  which  the  present  notice 
is  given,  and  the  terminus  to  which  it  is  to  be  computed 
is  Ukewise  the  same.  On  the  other  hand,  the  Sules 
have  designedly  left  other  periods  to  be  governed  by 
the  ordinary  practice  as  to  these  matters,  as  indnding 
dther  the  first  or  last  day.  Thus,  the  S  1st  Rule  pro- 
scribes fifteen  days  before  the  day  appointed  for  th« 
trial  as  the  time  for  the  master's  giving  notice  of  the 
time  and  place  of  trial ;  so  also  Rules  48,  50,  54. 

[Lawsok,  J It  has  been  expressly  decided,  in  the 

Court  of  Chancery,  that  when  the  Rules  are  incorporated 
with  an  Act  of  Parliament  the  Court  is  bound  hf 
them.  Can  it  be  contended  that,  if  notice  were  served 
only  three  days  before  the  day  for  trial,  I  could 
dispense  with  the  requirement  as  to  six  days?] 

The  Rules  are  the  servants  of  the  Coiirt.  In  a  «aue 
in  which  we  were  entirely  unaware,  until  a  short  time 
b^ore  the  trial,  of  circumstances  that  would  invalidate 
die  election  of  the  petitioner,  surely  it  was  never 
intended  that,  by  this  hard  and  fast  Bule,  we  were  to  be 
precluded  from  relying  on  such  circumstances? 

[Lawson,  J That  is  what  I  want  you  to  argue  f« 

me.  Should  I  have  jurisdiction  at  the  time  of  the  trial, 
upon  matters  appearing  that  would  render  it  advisable 
that  a  recriminatory  case  should  be  gone  into,  to  give 
you  leave  to  go  into  it  ?] 

The  Rules  are  intended  for  the  general  oondnct  of  the 
case. 

[Lawson,  J.:— They  are  very  predse  in  certain 
matters.  In  the  case  of  the  Leitrim  election  petition, 
the  other  day,  the  Court  held  that  the  petition  was 
invalid,  because  notice  of  it  had  not  been  served  within 
the  regular  time.] 

That  time  is  prescribed  by  a  rule  founded  on  the  Act 
of  Parliament,  which  limits  the  power  of  the  Court 
expressly,  by  stating  that  the  time  is  to  be  computed  as 
under  the  Common  Law  Procedure  Act.  If  the  notice 
be  not  in  time  it  is  a  nullity,  and,  therefore,  an  applica- 
tion to  set  it  aside  is  unnecessary ;  and  if  not  a  nullity, 
it  ought  not  to  be  set  aside,  the  question  being  a  novel 
one.  Nothing  should  be  now  done  that  might  prevent 
the  respondent,  if  he  has  a  recriminatory  case,  going 
into  it  at  the  trial,  on  such  terms  as  to  postponement 
and  costs  as  are  contemplated  by  the  8tE  Rule.  The 
only  consequence  of  not  serving  notice  in  tiie  prescribed 
time  is  that  the  party  in  dSkidt  cannot  go  into  a 
recriminatory  case  without  the  leave  of  the  Court,  or 
Judge;  the  Rule  does  not  prohibit  him  finally,  bnt 
merely  exposes  him  to  the  risk  of  being  refused  permis- 
sion to  recriminate. 

(/Flaherty,  in  reply. — By  the  Common  Law  Pro- 
cedure Act  time  is  to  be  exdusive  of  the  first  and 
inclusive  of  the  last  day.  Therefore,  when  an  ordinary 
notice  of  trial  of  an  action  is  served,  the  first  day  does 
not  count,  but  the  day  of  trial  does.  But  that  is 
because  the  Act  says  that  notice  is  to  be  a  "  ten  days' 
notice,"  instead  of  a  notice  given  "  ten  days  before  the 
triaL"  But  in  this  case  the  notice  is  to  be  given  six 
days  "  before "  the  trial,  and  the  word  "  before," 
therefore,  exdudes  the  possibility  of  counting  Monday 
next  Where,  under  C.  L.  P.  Act,  1852,  section  17,  an 
order  was  made  "that  three  days  after  service  of  a 
copy  of  this  order  the  plaintiff*  shall  be  at  liberty  to 
proceed,"  it  was  hdd  that  the  defendant  had  three  clear 
days  for  entering  an  appearance,  and  that,  a  copy  of  the 
order  having  beien  served  on  Friday,  20th  December, 
judgment  signed  on  Monday,  23rd,  was  too  soon ; 
Weeks  V.  Wray,  9  B.  &  S.  62.  If  the  Rule  said  that  the 
notice  should  be  served  one  day  before  the  trial,  tlien,  if 
the  respondent's  oontention  be  right,  a  notice  served 
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Watroii  V.  HoBT. — Comraix  v.  Dilx.oh. 


[CoK.  Gh. 


fife  minote*  before  the  day  of  trial  would  satisfy  the 
fiule. 

Lawsok,  J.— As  to  the  first  point  aboot  Sunday,  I  think 
it  is  perfectly  plain.  By  the  49th  aeotion  of  the  Act  it  is 
deehffed  that  Sundays  ant  not  to  count.  Power  is  given  to 
the  Jndges  by  the  Act  to  make  Greneral  RoIm^  which  form 
part  of  the  Aot,  and  it  is  impossible  to  contend  that  Sonday 
shall  not  count  within  the  Act,  and  shall  coant  within  the 
Oenaral  Rules.  The  reason  it  was  not  necessary  to  men- 
tion it  in  the  General  Bules  was  that  it  was  in  the  Aot 
ahready.  As  to  the  other  point,  I  can  see  no  answer  to 
the  obeerratiou  of  Mr.  O'Flaherty  as  to  the  one  day's 
notice.  This  would  be,  in  fact,  only  five  days'  notice.  I 
am  always  much  guided  by  the  experience  of  the 
offioers  of  tlie  Court  as  to  matters  of  practice,  and  they 
inform  me  that  in  practice  the  construction  of  the  Rule  has 
always  been  that  the  six  days  were  to  be  clear  days,  and  not 
to  include  either  the  day  appointed  for  trial,  or  the  day  of 
service  of  the  notice.  What  the  Rule  means  is  that  the 
petitioner  should  have  six  bona  fide  days  to  prepare  to  meet 
what  is  really  a  sort  of  cross  petition.  It  would  not  be 
reasonable  if  it  were  otherwise.  I  shall  grant  this  motion, 
but  shall   make  the  costs   of  both  parties  costs  in  the 


Motion  gremUd. 

Attorneys  for  petitioner,  Davis  #•  Montford. 
Attorney  for  respondent  Kavanagh. 


Reported  by  J.K,  Stbitch,  Esq.,  Barrister-at-law. 

(Before  Monaban,  C.J.,  Ejkmie,  Mobbis,  and 
Lawson,  JJ.) 

Weston  v.  Huht. 

Jan.  80,  1874. — Pleading — Action  under  Lord  Camp- 
belts  Aet— Setting  aside  pleas  as  embarrassing —  Thteersing 
that  the  nwUgenee  teas  the  cause  of  the  injuries — Contri- 
butory neg^fence. 

In  an  action,  under  Lord  CampbeWs  Act,  against  the 
defendant  for  having  by  his  negligence  caused  the  death  of 
A.  B.,  the  d^endant  pleaded  that,  admitting  the  negligence, 
it  was  not  by  reason  thereof  the  said  A.  B.  was  injured. 
Andalsa,aplea of  eonlrSmtory  negligence,  which  contained 
an  averment  that,  by  reason  of  his  want  of  ordinary  care, 
the  said  A.  B.  direetb/  contributed  to  the  misfortune 
alleged.     On  motion  to  set  the  pleas  aside  as  embarrassing. 

Held,  that  the  traverse  that  the  negligence  was  the  cause 
of  the  injuries  should  not  be  set  aside ;  but  that  the  plea  of 
contributory  negligence  should  be  amended,  by  substituting 
instead  of  the  term  ^^  misfortune,"  the  terms,  ^^  occurrence 
of  the  injuries," 

Motion  that  defences  should  be  set  aside  as  em- 
barrasring. 

The  plaintiff,  Maroaret  Weston,  widow,  complained 
bv  the  summons  and  plaint,  framed  under  the  pro- 
Timons  of  9  &  10  Vic,  c.  93  (Lord  Campbell's  Act), 
that  the  defendant,  at  the  time  of  the  committing  of  the 
grievances  thereinafter  mentioned,  was  a  builder,  and 
was  possessed  of  a  certain  scaffolding  affixed  to  a  house 
then  in  process  of  being  built  by  the  defendant,  and  of 
a  certain  wooden  way  constructwl  by  the  defendant  for 
the  purpoM  of  leading  from  the  ground  up  to  the  said 
scaffolding,  at  a  great  height  from  the  ground;  and 
Bartholomew  Weston,  in  his  lifetime,  was  employed  by 
the  defendant  to  cany  stones  for  the  defendant  from 
the  ground  along  and  by  the  taid  wooden  way  np  to 
the  said  scaffolding,  at  a  great  height  from  the  ground, 
which  said  wooden  way  was,  by  the  mere  n^ligence 
and  default  of  the  defendant,  constructed  unsafely  and 
with  defective  and  improper  materials,  and  was  in  an 
unsafe  condition  and  unfit  for  the  purpose  aforesaid,  | 


whidi  the  defendant  well  knew,  and  by  reason  of  the 
premises,  while  the  said  Bartholomew  Weston  was  so 
employed  as  aforesaid  carrying  stones  along  and  by  the 
said  wooden  way,  and  was  at  a  great  height  from  the 
ground,  the  said  wooden  way  broke  and  gave  way,  and 
uie  said  Bartholomew  Weston  was  precipitated  and 
thrown  to  the  groond  and  was  thereby  wounded  and 
injured,  and  by  reason  of  the  woumls  and  injuries 
thereby  occasioned  to  him  as  aforesaid  the  said  Bar- 
tholomew  Weston,  and  within  twelve  calendar  months 
before  the  commencement  of  the  sait,  died. 

The  defendant  pleaded,  amongst  other  pleas,  tb* 
following : — 3rd.  "That  admitting,  for  the  purpose  of 
pleading,  that  the  defendant  was  guilty  of  the  negligenee 
and  dmault  alleged,  it  was  not  by  reason  of  such 
negligence  or  defiuilt  that  the  said  Bartholomew  Weston 
was  injured  or  wounded  as  alleged."  And  5th — "  That 
the  said  Bartholomew  Weston  might,  by  the  exercise 
of  ordinary  care,  have  avoided  the  consequence  of  the 
negligence  and  default  of  the  defendant  in  the  summons 
ana  paint  mentioned,  and  the  said  Bartholomew  Weston 
did  not  exercise  such  ordinary  care ;  and  by  reason  of 
his  want  of  ordinary  care  the  sud  Bartholomew  Weston 
directly  contributed  to  the  misfortune  in  the  summons 
and  plaint  stated." 

David  I^pteh  in  suj^rt  of  the  motion. — ^The  Srd 
defence  mould  be  set  aside  as  being  double  and 
amounting  to  a  plea  of  contributory  negligence,  and 
tending  to  raise  an  immaterial  issue :  Bell  y.  Henderson, 
Ir.  B.  7  C.  L.  4S5.  The  5th  ddbnoe  should  be  set  aside 
or  amended,  as  the  term  "  misfbrtone"  is  so  ambiguous 
as  to  render  it  impossible  to  know  whethw  the  defendant 
means  to  contend,  at  the  trial,  that  Bartholomew  Weston 
might  by  the  exercise  of  ordinary  care  have  avoided  the 
happening  of  the  injuries,  or  might  have  avoided  the 
happening  of  his  death  as  resulting  from  the  injuries— 
the  summons  and  plaint  being  demurrable  in  the  latter 
point  of  view. 

John  Gibson,  contra,  cited  Lawlor  t.  Wheeler,  8  Ir. 
J.N.  S.S97;  RiordemY.  The  Cork  and  Macroom  Railway 
Co.,  1  It.  L.  T.  83  5  Ir.  K.  1  C.  L.  88. 

The  C!otlBT  refoasd  to  set  asids  the  Srd  defence ;  but 
ordered  that  the  5th  defence  should  be  amended,  by  substi- 
tuting for  the  term  "misfortune "the expression  "occurrence 
of  the  injuries."  The  costs  of  both  parties  to  be  coats  in  the 
cause. 

Attorney  for  the  plaintiff,  W.  R.  O'DonneU. 
Attorneys  for  the  defendant,  Af.  4r  T.  Delandre, 


CONSOLIDATED  OHAAfBEB. 
Reported  by  E.  N.  Blaxb,  Esq.,  Barrister-at-Iaw. 
(Before  Morbis,  J.) 

CoNIIBU,  V.  DuxoK. 

June  17,   1874. — Pleading — Embarrassing  defence 

DufUieity — Action  of  covenant — lYaverte  of  making  of 
covenant. 

To  an  action  for  breach  of  covenant  to  pay  a  sum  <^ 
monof,  it  is  an  embarrassing  plea  that  the  defendant  didnot 
make  the  covenant  as  alleged. 

Motion  to  set  aside  defence  as  embarrassing.  The 
plaintiff  complained  that  the  defendant  by  deed 
covenanted  with  him  to  pay  £100,  in  three  months 
firom  the  death  of  A.  B. ;  breach,  non-payment. 
Plea : — ^That  the  defendant  did  not  msJce  the  covenant 
as  alleged. 

Vereker,  in  support  of  the  motion. — This  plea  could 
never  have  been  pleaded.  "  In  covenant,"  says  Chitfy 
(On  Pleading,  VoL  L,  p.  514),  "there  is  not^  and 
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never  was,  any  plea  of  general  issue."  Then  he  refers 
to  the  plea  of  non  est  /actum  which  he  -considers  to 
approach  nearest  to  the  eeneral  issue.  At  p.  510  he 
says,  "  in  debt,  on  speciutjr  or  covennnt,  the  plea  of 
non  eit/aetian  operates  as  a  denial  of  the  execution  of 
the  deed  only,  and  all  other  defences  must  be  specially 
pleaded,  including  matters  which  make  the  deed  abso- 
lutelv  void  as  well  as  those  that  make  it  voidable." 
Agam,  in  Comyn's  digest  (Tit.  Pleader,  2  v.,  5,  6,  and 
7),  it  is  said,  "  to  covenant  the  defendant  cannot  plead 
non  u^egit  conoentionem,  for  it  is  too  ^neral.  So  to 
covenant  die  defendant  cannot  plead  ml  debit,  nor  to 
debt  on  bond  for  performance  of  covenants,  he  cannot 
plead  '  no  covenants,'  for  there  the  bond  is  single."  So, 
WiUoughby  v.  Bro<doe,  1  Cro.  Eliz.,  756.  This  plea 
traverses  the  execution  of  the  deed,  its  validity  upon 
every  possible  point  of  law,  and  its  contents.  It  is 
much  wider  than  a  plea  of  non  est  factum,  and  that  plea 
was  held  bad  in  Loaoder  v.  Lawder,  I.  R.,  6  C.  L.,  543. 
Under  this  plea  it  would  be  open  for  the  defendant  not 
only  to  deny  the  covenant,  but  to  prove  the  deed  to  be 
void  or  invalid  for  every  assignable  reason.  If  it  was 
intended  to  deny  the  execution  of  the  deed,  the  form 
ffiven  in  the  C.  L.  P.  Act,  1853,  schedule  C.  should 
nave  been  followed. 

(TLoghlen,  contra. — If  the  plea  were  that  the  defen- 
dant did  not  covenant  as  allied  it  might  be  that  the 
legal  effect  of  it  would,  also,  be  put  in  issue ;  but,  as 
pleaded,  the  defence  merely  denies  the  &ct  of  the 
making  of  a  deed  containing  any  such  covenant.  So  to 
•n  action  on  an  agreement  it  may  be  pleaded  that  the 
defendant  did  not  contract  or  agree  as  aJleged,  M^Glorin 
V.  Bell,  Ir.  R.  2  C.  L.  126 ;  and  where  it  is  alleged  that 
the  defendant  promised,  it  may  be  pleaded  that  the 
defendant  did  not  promise  as  allied.  Lamb  v.  O"  Gorman, 
6  In.  L.  T.  R.  28. 

MoBBN^  J. — ^The  defence  must  be  amended.  Let  the 
defendaot  plead  that  be  never  exeonted  the  alleged  deed. 


(Before  FrrzoBBAZS,  B.) 

Gathob  v.  Shokt. 

Jane  23, 1874 Practice— Security  for  costs — Plaintiff 

resident  in  America—Temporary  residence — Property  in 
Ireland. 

A  plaintiff,  resident  out  of  the  United  Kingdom,  will  be 
ordered  to  give  security  for  costs,  notwithstanditig  that  he 
has  property  within  the  jurisdiction  adequate  to  enable  the 
costs  of  the  action  to  be  realised. 

John  Gibson  moved  that  the  plaintiff  should  give 
security  for  costs.  The  plaintiff  was  described  in  the 
summons  and  plaint,  as  a  resident  in  New  York,  and 
the  defendant,  m  the  affidavit  on  which  the  motion  was 
grounded,  deposed  that  the  plaintiff  resided  as  so 
described,  and  that  his  property  in  Ireland  would  not 
be  adequate  to  bear  the  costs.  In  reply,  an  affidavit 
was  made  by  the  plaintiff's  wife,  who  resided  in  Ireland, 
stating,  "  that  the  plaintiff,  who  is  at  present  tempor- 
arily residing  in  New  York,  has  intimated  to  deponent 
his  mtention  of  soon  returning  home ;  and  that  he  has 
property  in  this  country  worth  about  £1,000,"  the 
particuiais  of  which  she  specified. 

Curtis,  contra It  is  not  sworn  that  the  plaintiff  is 

permanently  resident  out  of  the  jurisdicticn,  and  as  it 
IS  shown  that  he  is  only  temporarily  resident  abroad 
he  should  not  be  ordered  to  give  security;  Duff' and 
Wife  V.  Hore,  Ir.  R.  «  C.  L.  508.  |.FmsoBBAU>,  B— I  am 


not  disposed  to  treat  this  as  a  case  of  temporair  resi- 
dence. That  authority  does  not  apply].  It  is  now 
conceded  that  the  plaintiff  has  adequate  property 
within  the  jurisdiction.  In  England  that  waa  ahraya 
held  to  be  an  answer  to  the  motion ;  Swinbume  t. 
Carter,  23  L.  J.  Q.  B.  The  practice  has  been  diffei'ent 
in  Ireland  ;•  Hickman  v.  Forde,  8  Ir.  Jur.  N.  S.  1 33. 
There  was,  however,  never  any  substantial  reason  for 
that  diversity  of  practice.  The  only  reason  for  the 
practice  as  here  adopted,  was,  that  greater  importance 
was  attached  to  having  the  security  of  the  plaintiff's 
person ;  but  since  the  Debtors  Act  that  reason  can  no 
longer  prevail. 

FiTzoBBAU)  B.— This  motion  must  be  granted.    It  is  no 
answer,  still,  to  say  that  the  plaintiff  has  property  her& 

Motion  granted. 


(Before  Babbt,  J.) 

Rbardon  v.   Hatm. 

June  26,  SO,  1874 — Practice— Jurisdiction — Debtor* 
Act  {Ir.),  1872,  *.  6—1  G.  0.  1872— Order  for  payment. 

A  judge  has  jurisdiction  in  Consolidated  Chamber  to 
make  an  order  under  the  Debtor*  Act,  1872,  t.  6,  1  Q.  O., 
1873,  againgl  a  defendant  for  payment  of  a  debt  due. 

0'DoiiNEi.L  V.  Smith,  8  Ir.  L.  T.  R.  32,  not  followed. 

Green,  on  behalf  of  the  plaintiff,  moved  for  an  order 
that  the  defendant  should  pay  to  the  plaintiff  £67  I  Is.  4d., 
the  amount  due  on  a  judgment  of  the  Court  of 
Common  Pleas,  either  in  one  sum  or  by  instalments, 
and  that  on  default  of  payment  he  be  committed  to 
prison.  The  motion  was  grounded  on  an  affidavit  hj 
the  plaintiff,  the  facts  stated  in  which  are  immaterial 
for  the  purposes  of  the  present  report. 

J.  B.  Falconer,  contra The  motion  should  be  made 

in  camerd.     [Barbt,  J I  shall  hear  it  so,  if  you  wish]. 

The  notice  of  motion  is  for  Consolidated  Chamber.  It 
should  be  refused,  as  a  judge  has  no  jurisdiction  so  to 
hear  it;  &DonneU  v.  Smiih,  8  Ir.  L.  T.  R.  32.  This 
being  a  Common  Pleas  case,  a  fortiori  there  is  no 
jurisdiction.  [Babbt,  J. — There  seems  to  be  something 
m  that  point    I  shall  consider  it.] 

Judgment  deferred. 

Babbt,  J. — ^I  have  considered  this  case,  and  fully  made 
up  my  mLod  not  to  follow  the  ruling  of  Fitigenld,  B.,  in 
O'DonneU  v.  iSmt'tA,  which  I  oonaider  is  not  a  satisfactory 
decdaiou.  I  shall  order  payment  by  instalments ;  but  on 
this  motion  make  no  order  as  to  commitment. 

Payment  by  instalments  ordered. 


NENAGH  ASSIZES. 


Reported  by  John  E.  Wauh,  Esq.,  Barrister-at-law. 

Re  THB    NOBTH    TiPTBBABT   PsBSKimCEIITS. 

(Before  Paixbs,  C.B.) 

March  5,  1874.— 6  i-  7  WUliam  IV.,  c  1 16— Present- 
ments to  the  county  surveyor  for  works  executed  iy  hi* 
directions— 20  ir  21  Vic.,  c  15,  f.  I— Forms  of  Itetent- 

ment. 

ft  is  iUegalfor  the  grand  jury  topreeent  turns  of  moneg 
to  the  county  surveyor,  to  be  by  him  employed  in  paying  for 
works  executed  in  the  county  by  his  direction. 


*  See  Nagle  v.  Power,  1  Jones  420;  Clarie  v.  Croter,  8  Is. 
L.T.  B.97.— [Rxp]. 
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Forms  of  pretentmeni  hi/  the  grand  jury,  in  the  respec- 
tive cases  where  no  tender  has  been  made  at  the.  adjourned 
presentment  sessions,  and  where  works  contracted  for  have 
not  been  executed  withm  the  proper  timey  or  according  to 
the  terms  prescribed. 

In  this  matter,  a  question  tras  raised  aa  to  tbe  Talidity 
and  effect  of  presentments  made  for  payment  of  siiras 
of  money  to  tne  county  surveyor,  for  works  executed  by 
bis  direction,  under  the  provisions  of  the  Grand  Jury 
Acts.  It  had  been  the  general  practice,  for  many  yeaft, 
for  grand  juries  to  make  sucb  presentments  in  certain 
cases,  but  a  circukr  from  Master  Fitzgibbon,  which 
bad  some  time  previously  been  sent  to  the  grand  juries 
throughout  the  country,  having  been  brought  under  the 
notice  of  Falles,  C.B.,  he  refused  to  fiat  some  of  the 
presentments.  That  circular  was  in  the  following 
terms :  — "  Receiver  Masters'  OflSce,  Four  Courts, 
Dublin,  13th  of  February,  1862.  Sir, — ^Iilaster  Fitzgib- 
bon having  observed,  in  tbe  accounts  of  the  Treasurer 
of  some  counties,  that  credit  was  taken  for  several  sum» 
as  paid,  or  advanced  to  the  surveyor  on  foot  of  present- 
ments, or  re-presentments,  to  such  county  surveyors,  has 
disallowed  those  credits  for  the  present,  but  without 
prejudice  to  sudi  steps  as  the  Treasurers  who  had 
made  the  payments  may  adopt  for  establishing  their 
right  to  have  same  allowed  in  their  next  or  future 
accounts.  The  Master  is  not  aware  of  any  case  in 
in  which  it  is  legal  to  make  presentments  to  the  county 
surveyor,  or  to  pay  money  into  his  bands  for  the 
execution  of  such  presentments,  or  re-presentments, 
except  those  coses  of  sudden  breaches,  or  damages, 
provided  for  by  the  6  &  7  Wm.,  W.  c.  116,  a.  49.  In  all 
other  cases,  as  far  as  the  Master  is  aware^  the  Treasurer 
is  directed  to  pay  the  money  to  the  contractors, 
artificers,  or  workmen,  who  have  been  employed  in 
excuting  the  work,  and  the  county  surveyor's  duty  is 
confined  to  designing,  specifying,  and  delineating  the 
work,  and  so  superintending  the  exeeation  of  it,  and 
certifying  so  to  the  Treasurer  that  work  has  been  done, 
to  countervail  the  payments  which  he  is  called  upon  to 
make — not  to  tbe  county  surveyor^  but  to  the  persons 
who  have  executed  the  work.  The  Miaster  thinks  it 
due  to  the  Treasurers  to  express  to  them  this  view  of 
the  subject,  in  order  that  they  may  refer  him  to  the 
authority,  if  any  exists,  in  support  of  such  payments  to 
the  surveyors,  or  forbear  their  making  them,  if  there  he 
no  law  to  warrant  them.  The  Master  desires  me  to 
request  that  you  will  lay  this  communieation  before  the 
grand  jury  of  the  North  Riding  of  the  County  of 
Tipperary,  on  the  first  day  they  assemble  to  transact 
fiscal  business  at  the  next  Assizes."  Tbe  presentments 
about  which  the  question  was  raised  consisted  of:  Ist, 
Those  made  for  certain  works,  for  which  no  tender  had 
been  made  at  the  adjourned  presentment  sessions;  2nd, 
Those  made  for  certain  works  which  had  been  con- 
tracted for,  but  had  not  been  execute<l  within  the  time 
and  according  to  the  terms  prescribed. 

Ryan,  Q.C.   (with  him  Edward  Gibson,  Q.C.)  in 
support  of  the  presentments^ 

Pallis,  C.B.— Stated  that,  in  his  c^inioD,  such  present- 
ments were  illegal,  and  refused  to  fiat  them. 

The  following  forms  weie,  by  his  directions,  prepared 
by  counsel,  and  were  approved  of  by  his  lordship  :— 

COUMTI  TiPPEBABT,  NoETH  ElDINO, 

Spring  Assizes,  1874. 
Act  20  &  21  Vic,  c.  16.  s.  1. 

We   present,  order,  and  direct  that  the  works  in  the 
schedule  hereonto  annexed — and  which  were  approved  of  at 


road  seasionB  and  presented  for,  and  duly  advertised 
for  tenders,  in  the  manner  directed  and  prescribed  by 
Act  S  &  7  Wm.  IV.,  c.  11 6>  b.  22,  and  for  the  execution 
of  which  no  proper  contractor  tendered  at  the  adjourned 
sessions — shall  be,  and  are  hereby  given  in  charge  to  the 
county  surveyor  of  said  Hiding,  to  execute  the  some  for  the 
respective  amounts  set  opposite  to  each  work  in  said  schedule, 
being  the  amounts  approved  of  for  the  execution  of  said 
works  respectively  at  road  sessions. 

ConNTY  TiPPKBABT,   NOBTB  BlOINO, 

Spring  Assizes,  li74. 
Act  6  ft  7  Wm.  IV,  c.  116,  s.  H6, 

We  present,  order,  and  direct  that  the  sums  mentioned 
in  the  schedule  hereunto  annexed — which  sums  were  hereto- 
fbre  presented  fbr  the  execution  of  the  worlis  mentioned  in 
said  8«hednle,  but  as  the  contractors  for  these  works  did 
not  execute  same  within  the  time,  or  according  to  the  terms 
prescribed  by  the  contracts  for  the  execution  thereof — shtdl 
be  applied  by  the  Treasurer,  under  the  direction  of  the 
county  surveyor,  for  the  purpose  of  completing  such  works, 
and  shall  be  paid  by  the  Treasurer  to  the  person  or  persona 
executing  same,  upon  the  certificate  of  the  county  sur- 
veyor. 

SoCcitor,  Qeorge  Bolton. 


ROLLS  COURT. 

(Before  Sdluvan,  M.R.) 

Reported  by  Cecii.  R.  Roche,  Esq.,  Barrister-at-law. 

In  re  Dukdas's  Trust  ;  ex  parte  Sotclipfb. 

May  13,   1874 Practice — Feme  covert — Protection 

of  property  acqtdred  subsequent  to  desertion — Money 
lodged  in  Court — Notice  to  husband  of  drawing  money 
otit  of  Court. 

On  petition  by  a  married  woman,  who  had  been  deserted 
by  her  htsband,  to  draw  out  of  Court  money  to  which  she 
became  entitled, 

Held,  liat  notice  cf  the  petition  should  be  given  to  the 
htsband,  iwlwithsianding  that  a  protection  order,  under 
28  Vict.,  c  43,  had  been  obtained. 

Petition  that  the  Acconntant-General  be  ordered  to 
transfer  to  the  petitioner,  as  if  she  were  a.  feme  sole,  the 
sum  of  £26U  73.  8d.  standing  to  the  credit  of  this 
matter.  The  petitioner,  Anne  Sutcliffe,  was  married  to 
her  husband,  Stephen  Sutcliffe,  in  1861,  on  which 
occasion  a  settlement  was  executed,  by  which  £985, 
to  the  reversion  of  which  the  petitioner  was  entitled  on 
the  death  of  her  mother^  was  assigned  to  trustees  on 
trust  to  pay  the  interest  to  her  mother  for  life,  and 
after  her  death  in  trust  for  her  husband,  Stephen 
Sutcliffe,  till  bankruptcy  or  death,  in  which  events  in 
trust  for  Mrs.  Anne  Sutcliffe,  and  after  her  death  in 
trust  for  the  children  of  the  marriage.  No  other  pro- 
perty was  put  in  settlement  upon  the  marriage.  There 
was  issue  of  tbe  marriage,  one  child,  now  aged  nine 
years.  Stephen  Sutcliffe  received  after  his  marriage,  in 
light  of  his  wife,  between  £6i)0  and  £70U,  which  he 
applied  to  his  own  purposes..  In  1866  Stephen  Sutcliffe 
deserted  the  petitioner,  and  left  her  wholly  dependent 
on  her  mother.  Tbe  mother  of  the  petitioner  died  in 
1873.  In  October,  1873,  the  petitioner  received  a  letter 
from  her  husband  addressed  from  63,  Jefferson-street, 
Memphis,  in  the  State  of  Tennessee,  United  States  of 
America,  asking  her  to  send  him  £20  to  buy  clothes ; 
that  was  the  oiuy  letter  she  had  received  from  him  for 
the  previous  two  years.  Colonel  Philip  Dundas  be- 
queathed to  tbe  petitioner,  by  will  dated  1871,  a  sum 
of  £300.  The  executors  of  the  will  advanced  the  sum 
of  £50  to  the  petitioner  to  support  ber-child,  and  lodged 
the  remainder  of  the  money  in  Court,  after  payment  of 
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costs,  to  the  credit  of  the  cause.  On  24th  March, 
1874  (upon  an  affidavit  stating  the  above  facts),  an 
order  was  made  by  Keogh,  J.,  in  Consolidated  Cham- 
ber,  under  28th  Vict.,  c.  43,  that  all  the  property- 
acquired  by  the  petitioner  since  June,  1866,  the  date  of 
ber  desertion,  be  protected  from  her  husband  and  his 
creditors.  Notice  of  this  order  was  transmitted  to  the 
address  of  Stephen  Sutcliffe,  in  Memphis,  by  registered 
letter. 

Mr.  Kemuf,  for  petitioner,  cited  in  re  Kinffiley's 
Trusts,  28  L.  J.  Ch.  43 :  in  re  RaisdorCs  Trusts.  28  L.  J. 
Ch.  334 ;  Johnston  v.  Kirkwood,  4  Dr.  &  War.  379. 

SlTLLlTAN,  M.B. — How  can  I  pay  thin  money  out  of 
Court  without  notice  to  the  husband?  Prima  facie  the 
money  is  bis,  and  he  has  a  right  to  be  beard.  The  protec- 
tion order  prevents  him  getting  the  property,  and  I  would 
not  pay  it  over  to  him  ;  but  I  shall  not  fling  money  out  of 
this  Court  without  notice  to  the  man  sought  to  be  alfeoted. 
I  shall  allow  the  motion  to  stand ;  and  all  that  I  require  is 
that  a  registered  letter  be  sent  to  his  adaress  giving  him 
notice,  and  that  he  have  a  sufficient  time  — say  six  weeks 
from  the  day  it  is  posted— to  answer  it.  Anytliing  will  do 
that  gives  him  notice  tliat  the  money  will  be  paid  away. 

Solicitors  for  petitioner,  Maxwell  and  Weldon. 


(Before  Sullivan,  M.R.) 
EvAKS  V.  Cook  and  Elwood. 

April  23,  24,  25.  30,  1874 Usury— Fraud— Undue 

influence — Presumptiun,  as  to  influence  exerased  by  a 
brother-in-law  over  a  sister-in-lato. 

Upon  a  bill  to  set  aside  a  deed  as  obtained  by  frauds 
misrepresentation,  and  undue  influence,  the  case,  as  Jar  as 
related  to  fraud  and  misrepresentation, /ailing,  it  was  held 
that  there  was  no  presumption  of  law  that  the  deed  had 
been  procured  by  undue  influence,  arising  merely  from  its 
having  been  executed  by  a  sister-in-law  at  the  instance  of 
her  brother-in-law,  with  whom  she  resided,  and  to  secure 
a  loan  to  whom  by  a  third  person,  aware  of  the  relation- 
ship, the  deed  was  executed. 

Bill  to  set  aside  certain  deeds  as  obtained  by  fraud, 
misrepresentation,  and  undue  influence. 

In  1861  Francis  Elwood,  one  of  the  defendants, 
married  Maria  Gildea,  a  sister  of  the  plaintiff,  Eliza 
Gildea ;  and  ESliza  Gildea  then  went  to  reside  with  them 
in  London.  In  Sept.,  1862,  Francis  Elwood  induced 
Eliza  Gildea  to  lend  him  £850,  and  gave  her  an  acknow- 
ledgment for  the  money,  by  ttrhich  he  agreed  to  pay  her 
6  per  cent.  A  deed  of  mortgage  was  executed  2l)rd 
September,  1 862,  by  which  Elwood  mortgaged  a  charge 
of  j£6,000  to  Eliza  Gildea  for  the  amount  so  lent.  No 
interest  was  paid  on  foot  of  the  mortgage.  Elwood 
btang  in  need  of  money,  applied  to  the  defendant, 
Robert  Cook,  a  money-lender  in  London,  who  advanced 
money  to  him  at  a  high  rate  of  interest.  In  January, 
1863,  Elwood  induced  Eliza  Gildea  to  join  with  him  in 
obtaining  a  loan  from  Cook.  A  letter  was  written  by 
Eliza  Gildea  to  Cook,  in  which  she  gave  an  account  of 
her  property,  stating  that  she  did  so  at  the  request  of 
Elwood,  and,  among  other  items,  she  mentioned  "  a  sum 
of  £85U  lent  by  me  to  Mr.  Elwood,  and  secured  to  me 
moD  a  charge  of  £6,0C0."  The  bill  alleged  that 
Elwood  and  Cook  having  failed  to  obtain  possession  of 
the  mortgage  deed,  without  the  concurrence  of  the 
plaintiff,  from  Mr.  Fry,  the  solicitor  who  had  pre- 
pared it,  and  being  desirous  to  use  it  for  the  purpose  of 
securing  moneys  to  be  advanced  by  Cook  to  Elwood, 
the  latter,  at  the  suggestion  of  Cook,  induced  the 
plaintiff  to  agree  to  assign  the  interest  payable  to  her 
uodw  the  mortgage  as  a  security  to  Cook,  by  repre- 


senting to  her  that  while  living  with  him  she  would  not 
need  the  interest,  and  that  she  could  at  any  time  stop 
the  payment  of  the  interest  to  Cook.  The  plaintiff^ 
further,  alleged  that  she  accompanied  Elwood  to  the 
offices  of  Cook  and  of  Fry,  the  latter  of  whom  ad- 
monished her  not  to  part  with  the  mortgage,  which  she, 
being  under  the  influence  of  her  brother-in-law,  con- 
sent^ to  do.  On  3rd  February  she  executed  an  asi-ign- 
ment  to  Cook  of  the  mortgage  for  £8d0  of  September, 
Itt62,  and  certain  other  property,  to  secure  £l'i5,  with 
interest  at  2U  per  cent,  to  the  14th  of  March,  and  from 
that  date  £3  10s.  per  cent,  per  month.  As  collateral 
securities  for  this,  she  gave  also  an  English  warrant  of 
attorney  and  a  promissory  note.  The  consideration  for 
the  assignment  was  £100  paid  in  cash,  and  £35 
discount.  The  bill  alleged  that  she  executed  the  assign- 
ment by  reason  of  the  representation  that  she  was  deal- 
ing with  the  interest  alone,  and  that  the  other  securities 
subsequently  obtained  from  her  were  all  procured  in  the 
same  way,  by  the  undue  influence  of  Elwood,  at  thQ 
instance  and  with  the  knowledge  of  Cook,  she  having 
no  person  to  act  for  her,  and  being  in  full  belief  that 
she  was  dealing  only  with  the  interest  She  endorsed 
the  cheques  given  in  consideration  to  Elwood,  he  got 
the  money,  and  she  never  received  any  consideration. 
Several  other  deeds  were  given  by  the  plaintiff  to  Cook 
on  similar  conditions.  The  bill  alleged  that,  when  these 
advances  were  made.  Cook  was  in  the  habit  of  pointing 
to  a  cash-box,  and  saying,  "your  interest  is  in  that 
box,  and  you  will  be  getting  it  back  one  of  these  days." 
In  September,  1863,  Elwood  was  arrested  for  debt,  and 
about  the  same  period  his  father  died.  Eliza  Gildea 
and  Mrs.  Elwood  then  went  to  Fry's  office,  in  order  to 
procure  him  to  negotiate  a  loan  with  Cook,  for  the 
purpose  of  getting  Llwood  out  of  gaol,  so  as  to  enable 
him  to  go  over  to  Ireland  to  look  after  the  father's 
estates.  On  September  26th  a  mortgage  was  exe- 
cuted, for  £1,100,  by  the  plaintiff'  to  Cook,  and  like 
securities  were  given  by  her  as  in  the  former  instance. 
The  interest  upon  the  further  loan  was  fixed  at  10  per 
cent,  till  September,  I860,  after  which  date  it  was  to 
be  20  per  cent..  A  bonus  of  £300  was  exacted  by  Cook. 
Cook  and  Fry  were  present  at  the  execution  of  the 
deed  then  executed.  With  the  money  so  obtained 
Elwood  was  released  from  gaol.  Eliza  Gildea  subse- 
quently, in  1865,  married  Mr.  Evans,  another  plaintiff. 
The  bill  was  filed  in  1871.  The  answer  of  the  de- 
fendant, Cook,  denied  the  fraud,  misrepresentation,  and 
all  knowledge  of  the  influence  exercised  by  Elwood  over 
his  sister-in-law. 

Mr.  Walsh,  Q.C.,  and  Mr.  Murphy,  Q.C.  (with  them 
Mr.  H.  H.  Macdermot),  for  the  plaintiff,  cited  Jordea 
V.  Money,  5  H.  L.  185;  Smith  v.  Kay,  7  H.  L.  750; 
T)fler  V.  Yates,  L.  R.  6  Ch.  665 ;  Huguenin  v.  Baseley, 
14  Yes.  273;  MaUland  v.  Irvine,  15  Sim.  437;  Mail- 
land  V.  Blockhouse,  16  Sim.  58;  Blackie  v.  Clarke,  15 
Beav.  595;  Espy  v.  Lake,  10  Hare,  261  ;  Wild  v.  Gib- 
son, 1  H.  L.  605 ;  Briilgeman  v.  Green,  Wilm.  58 ; 
Archer  v.  Hudson,  7  Beav.  551 ;  Murray  v.  Palmer, 
2  Sch.  &  Lef.  474 ;  Crowe  v.  Ballard,  3  Br.  Ch.  Ca. 
1 17 ;  Dent  v.  Bennett,  4  My.  &  Cr.  269. 

Serjeant  Sherlock  and  Mr.  JelleU,  Q.C.  (with  them 
Mr.  Price),  for  defendant,  c'ted  Boyse  ▼.  Rossborough, 
6  H.  L.  2 ;  KeUy  v.  Thewles,  2  Ir.  Ch.  Rep.  510;  Earl 
ofAylesford  v.  Morris,  L.  R.  8  Ch.  498;  Rodea  v.  BaU, 
L.  R.  1  Ch.  252 ;  Harrison  v.  Quest,  6  H.  L.  481. 

judgment  reserved. 

Sdlltvah,  M.B. — ThU  is  a  esse  of  paramount  importaace 
in  reference  to  the  rule  of  law  which  affects  it.  I  shall 
not,  for  my  part,  be  found  to  limit  or  fetter  the  eiicum- 


Digitized  by 


Google 


1874.J 


THE  IRISH  LAW  TIMES  REPORTS. 


119 


Rolls.] 


Etahs  v.  Cook  amd  Elwoob — Caldbbck's  Tbusts. 


[V.C. 


■tances  and  relation  oF  parties  which  raise  a  preramption 
of  undue  influence.  But  it  is  a  new  doctrine  to  me,  that  a 
sister-in-law,  25  years  of  age,  who  goes  to  live  with  her 
brother-in-law,  is,  by  reason  of  that  fact  alone,  brought 
within  the  relationship  from  which  this  Cuurt  presumes 
undue  influence,  as  in  the  ca«e  of  guardians,  attorneys,  Ac 
I  believe  a  mom  unfounded  proposition  It  is  impossible  to 
ounceive ;  thi-re  is  no  warrant  for  it  at  law,  and,  as  a 
matter  of  fact,  it  is  quite  pO'isible  that  a  sister-in-law  may 
be  in  a  position  of  mastery  over  the  mind  of  a  Ijrother-in- 
law.  TiitA  such  a  proposition  constitutes  no  head  of  equity 
I  am  clear.  If  I  saw  my  way,  on  the  evidence,  to  free  the 
'  plaintiff  from  those  transactions  consistently  with  the  rules 
of  law,  I  would  gladly  do  so.  There  is  no  mistake  in  the 
language  of  the  bill :  it  implies  a  deliberate  conspiracy  on 
tihe  part  of  the  defendants  to  get  the  plaintiff  tu  sign  the 
document,  which  was  to  be  the  foundation  of  the  transac- 
tions that  she  was  about  to  engage  in.  The  right  to  relief 
ii  founded  on  a  most  nefarious  fraud,  if  it  be  true  that  those 
deeds  were  obtained  upon  a  concocted  plan,  and  that  she 
was  drawn  into  these  transaction-)  under  a  representation 
that  she  was  only  pledging  the  interest.  I  believe  that  the 
bill  is  founded  va  the  most  positive  fraud,  as  br  as  the 
averments  are  concerned.  It  is  said  that  the  bill  can  be 
sustained  if  the  fraud  falls  to  the  ground ;  and  even  if  the 
case  as  to  misrepresentation  fnils,  because  undue  irfluence 
is  charg«>d  agaiust*  Cook.  1  will  take  it  that  that  view  of 
the  case  is  maintainable,  that,  even  if  Iraod  and  niisrepre- 
Ventatiou  are  not  well  charged,  the  bill  may  be  maintained 
on  the  grouud  of  undue  influence,  although  I  tliink  that 
the  undue  influence  as  charged  in  this  bill  M  simply  one  of 
the  steps  in  the  fraud.  I  think  there  is  much  wisdom  in 
what  Lord  Cranwiirth  observes  in  Hickton  v.  Lombard, 
L.  R.  1  H.  L.  336,  that,  "  where  pleadings  are  so  framed 
as  to  rest  the  claim  for  relief  solely  on  the  ground  of  fraud, 
it  is  not  c^n  to  the  plaintiff,  if  be  fails  in  establishing  the 
iraud,  to  pick  out  from  the  nllegatioiui  of  the  bill  facts 
which  might,  if  not  put  forward  as  proofs  of  fraud,  have 
yet  warranted  the  plaintiff  in  asking  for  relief."  But  I 
ahull  deal  with  it  as  a  bill  which,  if  firaud  be  not  proved, 
may  still  be  maintained  on  the  grounds  of  undue  influence. 
The  bill  is  not  to  obtain  relief  from  an  inequitable  bargain, 
on  the  terms  of  refunding  what  was  due  to  the  defendant, 
but  to  he  relieved  in  toto  on  the  ground  of  positive  fraud. 
The  bill  is  filed  years  after  those  traxuactions,  when  the 
plaintiff  has  had  ample  time  to  consider  her  case.  She  is 
the  sole  witness  to  sustain  the  case  of  fraud  and  misrepre- 
sentation. Fraud  and  misrepresentation  can  never  be  pre- 
sumed ;  no  mure  can  undue  mfluence,  unless  it  arises  from 
the  relationahip  between  the  parties.  As  against  the 
defendant's  oath,  the  unsupported  oath  of  the  plaintiff 
cannot  prevail :  Jordan  v.  Money,  5  H.  L.  186.  But 
the  Court  is  not  prevented  from  making  a  decree,  if  there 
are  circumstances  to  co-operate.  There  are  matters  in 
Cook's  character  and  the  surrounding  circumstances  which 
would  cause  me  to  hesitate  very  mnch  to  believe  his  oath 
as  against  a  reliable  witness ;  but,  I  can  place  no  reliance 
in  the  testimony  of  the  plaintiff,  Eliza  Evans.  Either  by 
design  or  by  ciMrelessnei'S,  her  testimony  has  been  infirm. 
Some  of  the  documents  which  she  had  sworn  were  forgeries 
she  had  to  admit,  on  cross-examination,  were  written  by 
henelf .  How  am  I  to  believe  a  witness  falsified  on  those 
paiticulars  I  Wuen  I  weigh  her  testimony  againKt  Cook's — 
weak  and  infirm  as  it  is — I  shall  found  no  decree  on  such 
evidence.  I  so  dispose  of  this  matter  as  to  firaud  and 
misrepresentation.  Aa  to  undue  influence,  I  quite  agree 
with  the  judgment  of  liord  Kingsdown  in  Smith  v.  Kay,  7 
U.  L.  778  : — "It  is  not  the  relation  of  solicitor  and  client, 
or  of  trustee  and  ctttui  que  tnut,  which  couxtitutes  the  sole 
title  to  relief  in  these  cases,  and  which  imposes  upon  those 
who  obtain  such  securities  as  these,  the  outy,  before  they 
obtain  their  confirmation,  uf  making  a  free  disclosure  uf 
every  circumstance  which  it  is  important  that  the  indivi- 
dual who  is  called  upon  for  the  confirmation  shottld  be 
appriced  of.  The  principle  applies  to  every  case  where 
influence  is  acquired  and  abuhed,  where  confidence  is 
reposed  and  betrayed.     The  relations  with  which  the  Court 


of  Equity  most  ordinarily  deals  are  those  of  trustee  and 
cettui  que  tnat,  and  such  Uke.  It  applies  specially  to  those 
oaaee  for  this  reason,  and  this  reason  only,  that  from  those 
relations  the  Court  presumes  confidence  put  and  infloenoe 
exerted.  Whereas  in  all  other  cases,  where  these  relations 
do  not  exist,  the  confidence  and  influence  must  be  proved 
extrinsically."  It  appears  to  me  to  be  impossible  that, 
where  the  confidence  is  Lot  presumed,  merely  throwing 
down  the  deed  can  raise  a  presumption;  and  I  am  at  aloss  to 
know  how  a  sister-in-law  is  not  under  equhl  obligation  to 
prove  nndne  influence  with  every  other  person  in  the  com- 
munity. The  averments  in  the  bill  are  not  like  what  they 
are  in  most  cases  where  this  point  arises.  "  That  she  was  a 
mere  puppet  in  Elwuod's  hands,  and  that  Cook  knew  it" — 
that  woiild  have  been  an  intelligible  case,  hut  it  is  not  in  the 
bill.  The  question  is,  did  she  know  that  this  money  was 
advanced  to  herself  and  Elwood  ?  I  am  sure  she  did  know 
it.  The  undue  influence  charged  in  this  case  is  wrapped 
up  with  fraud,  and  is  not  a  mere  case  of  undue  influence 
which  springs  from  her  relationxhip,  of  which  Cook  hod 
notice.  There  is  no  averment  in  the  bill  of  the  fact  which 
constituted  that  undue  influence.  I  doubt  even  that  there  is 
evidence  that  Cook  knew  she  whs  Elwood's  sister-in-law. 
No  doubt,  nefarious  interest  was  charged  on  the  sums  lent ; 
but  she  seeks  to  set  axide  the  deed  not  on  that  account,  but 
becauxe  all  her  property  was  pledged.  She  wss  represented 
by  Mr.  Fry,  a  respectable  solicitor,  and  I  can  see  no 
evidence  <rf  his  having  betrayed  her.  She  was  warned  by 
him,  but  she  insisted  on  hu  handing  over  the  mortgage. 
When  she  instructed  Fry  to  prepare  uie  deed  in  September, 
1863,  Elwood,  the  alleged  master  of  her  mind,  was  not 
present,  but  in  gaol ;  that  trsnsaction  confirms  all  the  prior 
transactions.  Looking  at  those  transactions^  I  would 
pronounce  them  outrageous  and  exorbitant,  and  almost 
nefarious ;  but,  on  the  facts  of  the  bill,  the  plaintiff  wonid 
be  equally  entitled  to  relief  if  the  loans  were  the  fairest 
ever  made.  It  is  admitted  that  if  the  actual  money  Cook 
paid  down,  and  5  per  cent,  on  it,  were  refunded  to  Cook, 
it  would  give  the  plaintiff  no  assistance  whatsoever.  Let 
it  not  be  supposed  that  I  hold  a  light  hand  over  usury,  and 
that  the  doctrines  of  the  Court  in  £arl  of  Aylaford  v. 
Morrit,  L.  R.  8  Ch!  498,  are  not  in  force.  I  have  acted  on 
those  doctrines  before  against  the  defendant  Cook,  in  the 
case  of  Cook  v.  ffovley  (not  yet  reported),  but  there  I  took 
care  that  justice  should  be  done  to  him.  I  believe  that  if  I 
gave  the  plaintiff  relief,  it  would  be  nothing  short  of 
defrauding  Cook.  Viewing  the  bill  as  founded  on  fraud  or 
misrepresentation  it  fails.  I  hold  that  there  is  nothing  in  the 
relation  of  brother-in-law  and  sister-in-law  to  raise  the 
presumption  of  undue  infiuence.  This  bill  failing,  I  dismiss 
it  with  costs. 

BUI  dismissed. 

Solicitor  for  plaintifT,  Jennings. 

Solicitor  for  defendant,  Daniel. 


VICE-CHANCELLOR'S  COURT. 

R^orted  by  £.  F.  BEArrr,  Esq.,  Barrister-at-law. 

(Before  Chattbrtom,  V.C.) 

Caldbeck's  Trdsts. 

April  27,  1874 52  Geo.  ;//.,  c.  101— TVuirtw  AcL, 

1850 — Appointment  of  new  trustees  of  a  dutritn—PrO' 
vision  for  appointment  of  future  trustees. 

On  a  petition  to  appoint  a  new  trustee  of  a  chardy, 
praying  that  a  scheme  should  be  settled  whereby  pertan* 
filling  certain  offices  should,  by  virtue  tkereof,  be  trustees  of 
the  charity. 

Hell],  that  the  Court  had  no  power  to  settle  a  scheme 
whereby  such  persons  should  ex  officio  be  trustees;  <oid 
that,  at  most,  particular  persons  might  be  empowered  to 
appoint  future  trustees. 

Petition  to  appoint  the  Rev.  William  Window  Berry, 
Rector  of  Cloiidalkin,  a  trustee  for  a  charity,  in  the 
room  of  the  Rev.  David  Reade,  dec-eased,  and  also  to 
provide  for  the  appmntment  of  future  trustees  of  the 
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said  charity  without  the  necessity  of  applying  to  the 
Court.  William  Caldbeck  had  devised  certain  lands, 
in  the  parish  of  Clondi^in,  to  trustees  for  999  years,  in 
trust  to  build  a  school-house  for  the  education  of 
female  children,  but  that  if  the  said  premises  should 
not  be  used  for  building  a  school-house,  they  should  be 
set  by  lease  to  the  highest  and  best  bidder,  and  that  the 
profits  thereof  should  be  distributed  among  the  poor  of 
the  said  parish.  A  school-house  was  erected,  which, 
afterwards  becoming  useless,  was  let  at  a  rent  of  £12. 
William  Caldbeck  gave  other  premises  for  the  erection 
of  a  dispensary  for  the  poor,  which  also  became  useless 
for  that  purpose,  and  were  let  on  lease  for  6 1  years,  at 
a  rent  of  £12.  In  1666  the  I/>rd  Chancellor  directed 
trustees  to  be  appointed,  and  under  that  order  two 
trustees  were  appomted.  In  April,  1 873,  one  of  those 
trustees  died,  and  the  petitioners  were  anxious  to 
appoint  someone  in  his  place;  and  as  the  scheme  for 
the  administration  of  the  charity  did  not  contain  any 
power  to  appoint  new  trustees,  it  had  become  necessary 
to  apply  to  the  Court  for  that  purpose.  The  amount 
of  rent  of  the  premises  was  only  £24. 

Afr.  R.  H.  Stanley  for  the  petitioners.  It  is  sworn 
that  Mr.  Berry  is  a  fit  and  proper  person  to  aet  as 
trustee,  and  he  has  consented  so  to  act.  As  the  rent  of 
the  premises  is  so  small,  it  would  be  of  advantage  that 
the  Church  of  Ireland  Protestant  Episcopalian  Rector, 
or  Incumbent,  for  the  time  being  of  the  parish,  and  the 
Roman  Catholic  parish  priest  for  the  time  being  should, 
by  Tirtue  of  their  said  offices,  respectively  administer 
the  trusts  of  the  charity.  In  tTie  matter  of  52  Greo. 
III.,  c  101,  12  Sim.  262,  the  Vice-Chancellor,  on  a 
petition  for  the  appointment  of  naw  trustees  of  s 
charity,  directed  ^that  in  the  deed,  appointing  the  new 
trustees,  a  power  should  be  inserted  for  appointing  new 
trustees  in  future. 

[CHATTEttToN,  V.C — What  j-ou  now  seek  does  not 
come  within  the  Act.  Under  the  Act,  the  most  I  can 
do  would  be  to  confer  upon  a  body  the  power  of  elect- 
ing trustees.  That  is  different  from  declaring  that 
certain  persons  ex  officio  should  be  trustees]. 

We  are  only  anxious  that  the  funds  should  be  spared. 

Mr.  Robert  Domes  for  the  Attomey-G«neral.  The 
Court  has  jurisdiction,  as  prayed,  under  Sir  Samuel 
Romilly's  Act;  Tudor,  Char.  Trusts,  180. 

[Chattbrtoh,  V.C Would   that  apply  where  a 

scheme  has  been  already  settled  ?] 

There  has  been  no  scheme  settled. 

CHATTKixoiT,  V.C. — I  doubt  if  any  scheme  could  be 
effected  that  would  cause  lees  expense.  Id  any  cue,  there 
mast  be  some  act  done  to  appoint  new  trustees.  The  most 
that  I  could  do  would  be  to  empower  particular  persons  to 
appoint  a  trustee  in  place  of  anotlier,  and  then  a  oew  con- 
veyance would  be  necessary.  No  benefit  would  be  derived 
from  that.  The  expense  of  doing  it  would  be  as  great  as 
that  of  coiBiug  in  under  a  summary  petition.  lu  case  of 
charities  of  this  kind,  the  Court  iiliould  be  very  careful  to 
keep  its  power  'over  its  own  trustees.  I  shall  appoint  the 
Bev.  William  Winslow  Berry  to  act  as  trustee. 

Solicitors  for  the  petitioner,  U.  {f  W.  Stanley. 


PROBATE  COURT. 
(Before  Wabbbn,  J.) 

Reported  fty  R.  D.  Mdrrat,  Esq.,  Barrister-at-Law. 

In  the  Goods  of  Elizabeth  Cowan. 

'  Feb.  16,  1874. — Practice — Umted  adminittration  to 
person  entitled  to  general  administration — Absence  of  spe- 
cial circumstances. 
Limited  administration  will  not  be  granted  to  a  person 


entitled  to  general  administration,  where  no  special  eir' 
eumstanees  are  shown. 

Henry  Harris  died  in  1838,  having  previously  made 
his  will,  by  which  he  directed  his  property  to  be  sold, 
the  proceeds  whereof  he  bequeathe  to  hb  wife,  Mary 
Harris,  for  life,  and,  after  her  death,  to  bit  divided 
equally  between  his  three  children,  Joseph  Harris, 
Henry  Harris,  and  Elizabeth  Cowan.  Elizabeth  Cowan 
died  in  1842,  leaving  her  husband,  Stephen  Cowan,  and 
jight  children  surviving.  Stephen  Cowan  died  in  1845, 
leaving  the  eight  children  surviving.  Mary  Harris, 
the  tenant  for  life,  died  in  1854.  At  the  date  of  her 
death  there  were  six  children,  the  issue  of  the  marriage 
of  Stephen  and  Elizabeth  Cowan,  living — two  others 
had  died  bachelors  intestate.  In  1855,  administration 
de  bonis  non  was  taken  out  to  Henry  Harris,  the  original 
testator,  by  Joseph  Harris,  and  he  paid  five  of  the 
Cowans  their  shares.  Joseph  Cowan  had  left  Ireland 
in  1852,  and  was  not  paid.  He  returned  in  1863, 
whereupon  the  administrator  paid  his  share  into  Court, 
under  the  Trustee  Belief  Act.  In  July,  1873,  Samuel 
Cowan  took  out  administradon  to  his  brother,  Joseph 
Cowan,  as  one  supposed  to  be  dead ;  and  in  August, 

1873,  Samuel  Cowan  presented  a  petition  to  the  Court 
of  Chancery  for  payment  of  the  share  of  Joseph  Cowan 
out  of  Court  It  then  appeared  that  no  administration 
had  been  taken  out  to  Elizabeth  Cowan  his  mother,  and 
the  Master  of  the  Rolls  directed  the  matter  to  stand 
over  till  that  administration  could  be  taken  out.  Samuel 
Cowan  applied  in  the  office  for  administration  to  Eliza- 
beth Cowan,  but  this  was  refused  until  he  took  out 
administration  to  her  husband.  He,  accordingly,  took 
out  administration  to  her  husband  on  the  3rd  february, 

1874,  and  paid  £60  stamp  duty. 

Mr.  J.  Wiley  now  applied,  on  behalf  of  Samud 
Cowan,  for  administration  to  Elizabeth  Cowan  limited 
to  the  effects  in  Court ;  citing  GuUeridge  v.  StilaM, 
1  M.  &  R.  486:  m  r«  WiUiam  Watts,  I  S.  &  T.  538; 
m  re  Dodgson,  1  S.  &  T.  260 ;  tn  re  Mary  Counsel,  L.  R. 
2Pro.  &D.  314. 

Warben,  J. — This  is  an  application  for  limited  admini»- 
tratiou  by  a  person  entitled  to  geneml  administratioD.  The 
rule  laid  down  in  the  works  on  Probate  practice  is  that 
a  general  grant  of  administration  ought  to  be  taken  woti 
unless  there  are  strong  reasons  in  favour  of  a  limited  onek 
Now,  there  are  no  such  reasons  here.  AdmiiUBtration  was 
never  taken  out  to  Elizabeth  Cowan  ;  and,  oanBtrquently, 
the  duty  was  never  paid  to  the  Crown.  In  consequence  ci 
that  reaaon,  especially,  general  administration  ought  now 
to  be  taken  out. 


In  the  Goods  of  Thomas  Dbtebt. 

Not.  10,  1873. — Practice— Administration — Rights  of 
widow  and  next  of  kin — Special  circumstances. 

The  widow's  right  to  administration  to  her  husband, 
deceased,  will  not  lie  postponed  in  favour  of  the  next  of  kin 
because  the  widow  is  in  prison,  having  been  arrested  on 
suspicion  of  being  implicated  in  the  murder  of  her  husband. 

Ai^Ucation  on  behalf  of  Michael  Devery,  the 
father  of  the  deceased,  for  a  grant  of  administration ; 
grounded  on  the  joint- affidavit  of  the  said  Michad 
Uevery  and  his  son,  Michael  Deveiy,  junior,  and  on 
the  affidavits  of  three  others.  Those  affidavits  stated 
that  the  widow  and  Patrick  Egan  had  been  arrested 
and  committed  to  gaol  on  a  charge  of  having  murdered 
the  deceased,  and  that  it  was  notorious  ftnd  generally 
believed  in  the  country  that  an  improper  intimacy  had 
existed  between  her  and  Patrick  Egan,  and  that  the 
deceased  met  his  death  at  the  hands  of  the  Egaris ;  and 
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that  the  sole  object  of  thus  applying  for  the  grant  of 
administration  was  to  protect  the  property  for  those  who 
might  be  entitled  to  it ;  and  alleging  suspicious  circum- 
stances. 

There  was  a  cross-motion,  on  behalf  of  the  widow, 
that  administration  should  be  granted  to  the  plaintiif 
on  giving  sufficient  security,  according  to  the  rules  and 
practice  of  the  Court.  The  cross-motion  was  grounded 
on  an  affidavit  of  the  widow,  denying  the  allegations  of 
the  defendants,  and  repudiating,  as  a  wicked  and  atro- 
cious calumny,  his  insinuation  ;  and  stating  that,  if  she 
knew  who  had  committed  the  murder,  she  would  do 
her  best  to  bring  him  to  justice ;  and  charging  that 
the  defendant  wanted  to  get  the  property  for  himself, 
through  jealousT  at  her  not  giving  evidence  against 
persons  whom  he  suspected.  The  widow  had  been 
arrested  the  day  after  the  murder ;  but  was  liberated 
and  again  arrested  on  further  information,  which  had 
been  sworn  some  three  months  after  the  murder. 

Mr.  Shekleton,  in  support  of  the  motion,  on  behalf  of 
Michael  Devery. 

Mr.  John  Gibson,  contra,  cited  Brovm  v.  Brown,  1 
Eccl.  &  Adm.  423 ;  in  the  Goods  of  Ihler,  L.  R.  3  Pro. 
&  D.  50 ;  in  the  Goods  of  Davis,  2  Curt.  628. 

Wabbkh,  J— In  this  case,  there  is  a  contest  for  adminis- 
tration between  the  Widow  and  the  next  of  kin.  The 
widow  is  prima  facie  entitled  to  the  grant,  and  the  question 
before  the  Court  is  whether  she  is  to  be  deprived  of  her 
prima  facie  right  by  reason  of  b«r  having  been  arrested  on 
a  charge,  or  rather  on  an  insinoation  of  adultery,  and  con- 
spiracy with  tho  adulterer  for  the  murder  of  her  husband. 
The  affidavits  filed  by  the  defendants  are  anBatisfactoty, 
the  deponents  not  even  stating  their  belief  in  the  charge  or 
insinuation  made.  If,  therefore,  this  application  had  been 
made  before  her  second  arrest,  I  would  hsve  refused  it  with 
costs.  But,  now  the  widow  is  in  cnstody  on  sunpicion  of 
having  been  implicated  in  the  death  of  her  hosband.  Yet, 
that  fact  ne^  not  prevent  her  administering  the  effects  of 
the  deceased,  through  the  agency  of  her  attorney,  if  full 
and  satisfactory  secority  be  given  to  secure  the  rights  of  all 
the  parties ;  and  X  cannot  but  think  that  the  effect,  great  or 
small,  of  refiising  her  a  grant  of  administration  would  be 
to  create  a  prejudice  against  her  on  her  trial,  in  the  event 
of  there  being  su£Scient  evidence  against  her  to  bring  her 
to  trial  at  the  assizes.  Let,  therefore,  administration  be 
granted  to  the  widow,  on  her  giving  sufficient  security, 
according  to  the  usual  practice  of  the  Court,  The  costs  of 
both  parties  are  to  be  paid  out  of  the  assets: 


COURT  OF  BANKRUPTCY. 

Reported  by  £.  N.  Bi.aKB,  Esq.,  Barrister-at-law. 

(Before  Miller,  J.) 

Re  Harris,  a  Bankrupt 

March  3,  27,  1874 B.  A.  Act,  1872,  ss.  56,  57, 

tched.  B. — Certificate  of  conformity — Non-payment  of 
lOs.  tn  £1 — Circumstances  for  which  bankrupt  not  respon- 
sible— Conduct  of  trader,  before  bankruptcy — Keeping 
irregular  hooks— 215  G.  0.,  1872. 

On  an  application  by  a  bankrupt,  whose  estate  did  not 
realize  10s.  in  the  £1,  in  a  bankrtq)tcy  heard  before  the 
Vowt,for  a  certificate  of  conformity,  under  35  ^  36  Vict., 
cap.  58,  sec  56,  sub-sec.  1,  the  official  assignee  reported, 
under  215  G.  O.,  1872,  '•  That  the  books  of  the  bankrupt 
had  been  imperfectly  kept,  and  that  such  fad  might  be 
attributed  to  his  late  irregular  habits,  and  that  since  he  had 
passed  his  final  examination  he  had  given  assistance  to 
realize  his  estate."  And  further,  "  That  there  had  not 
come  to  his  knowledge,  during  the  realization  of  the  pro- 
perty  or  otherwise,  any  matter  to  show  that  the  bankruptcy, 
or  thefaUure  to  pay  IDs.  m  (Ae  XI,  had  arisen  from  cir- 


cumstances for  which  the  banknqat  could  be  field  respon- 
sible,  except  as  follows: — \st,  the  irregular  habits  pre- 
viously referred  to  ;  2nd,  the  circumstance  that  such  irre- 
gularity may  (though  stick  has  not  been  specifically  shoum 
to  have  had  that  consequence)  have  led  the  bankrupt  to  part 
with  his  property  on  credit  to  debtors  who  have  not  paid 
for  it,  and  from  whom  it  would  appear  the  assignees  have 
little  prospect  of  recovering  their  debts.  That,  however, 
he  has  no  reason  to  believe  that  the  debts  are  ^fictitious,  or 
have  been  fraudulently  created,  or  otherwise  than  in  the 
ordinary  way  of  trade,  though  some  of  the  debts  relumed 
in  his  statement  of  affairs  as  due  were  afterwards  shown  to 
have  been  already  paid  to  the  bankrupt.  And  that  the 
goods,  taken  at  cost  price,  and  all  his  debts  actually  due  to 
the  estate,  so  far  as  known,  had  they  been  all  good  and 
fully  realized,  would  appear  to  amount  to  a  sum  sufficient 
to  pay  \0s.  in  the  £\,  although  the  result  of  the  realuation 
falls  so  far  short  of  that  rate  of  dividend," 

Held  that,  although  the  irregularity  firstly  imputed  to 
the  bankrupt  would  have  been  a  ground  for  withholding  his 
certificate,  had  it  been  shoian  that,  as  a  result,  property  o^ 
the  creditors  entrusted  to  the  bankrupt  had  been  improper^ 
dealt  with,  yet  that,  such  not  being  sAoton,  the  barJcrupt 
was,  upon  the  facts  staled  in  the  report  of  the  official 
assignee,  entitled  to  an  immediate  certificate  of  conformity. 

Application  for  allowance  of  certificate  of  conformity. 
The  bankrupt  was  examined  as  to  certain  bills  of 
exchange  which  he  had  got  discounted  by  the  National 
Bank,  accepted  by  persons  who,  it  was  alleged,  were 
not  of  present  ability  to  meet  them  ;  also,  as  to  a  lease 
which  nad  been  deposited  by  the  bankrupt  with  the 
bank,  but  which  turned  out  to  have  been  put  in  settle- 
ment by  a  previous  marriage  settlement,  of  which, 
however,  the  bankrupt  deposed  that  be  had  beea 
ignorant.  As  to  his  books,  the  bankrupt  deposed  that 
he  had  commenced  business  in  1846,  and  his  books 
were  perfectly  kept  until,  in  Januury,  1873,  in  conse- 
quence of  pressure  by  the  Bank,  he  was  obliged  in 
haste  to  taice  stock,  employing  the  time  of  sixteen 
persons,  and  while  so  doing  was  obliged  to  neglect 
posting  up  his  ledger;  he  never  posted  his  books 
himself,  as  his  trade  was  too  extensive.  The  further 
facts  sufficiently  appear,  for  the  purposes  of  this  report, 
in  the  judgment  delivered. 

Monroe,  in  support  of  the  application The  bankrupt 

is  entitled  to  an  immediate  certificate,  under  B.  A.  Act, 
1872,  sec.  '56,  sub-sec.  I.  He  has  made  an  affidavit, 
explaining  the  matters  and  discrepancies  appearing  in 
his  schedules  and  accounts  to  which  objection  is 
made. 

[Miller,  J He  is  silent  as  to  the  irregularity  im. 

puted  to  him  by  the  official  assignee,  namely  the  irregular 
keeping  of  his  books.*  That  has  always  been,  and  will 
be  a  question,  upon  applications  for  certificates  of  COU'- 
formity  by  traders,  as  the  words  of  the  certificate  (B.  A. 
Act,  1872,  sched.  B.)  are,  "having  regard  to  the 
conformity  of  the  bankrupt  to  the  law  of  bankruptcy, 
and  to  his  conduct  as  a  trader  before,  as  well  as  after  lua 
bankruptcy."] 

Those  were  the  terms  of  the  153rd  section  of  the 
B.  &  I.  Act,  1857,  under  which  the  conduct  of  the 
trader  was  to  be  considered.  But  that  section  has  been 
repealed.  The  bankrupt  has  complied  with  the  condi- 
tions upon  which,  under  the  Amendment  Act,  he  is  to 
be  entitled  to  a  certificate,  conduct  as  a  trader  not 
being  specified  as  s  matter  for  consideration  under 


*  The  ezamioation  of  the  bankrupt  took  place  subsequently.— 
Bbp. 
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■section  56.  By  an  oversight  the  words  contained  in  the 
old  are  retained  in  the  new  form,  given  iu  the  Irish 
Act,  though  it  was  intended  to  assimilate  the  law  on  the 
subject  to  the  provisions  of  the  English  Act  of  1869, 
under  which  the  conduct  of  a  trader,  as  regards  the 
keeping  of  his  books,  can  no  longer,  in  such  case,  come 
into  question.  A  new  disability  as  regards  the  ob- 
taining of  the  certificate  is  created,  for  a  bankrupt 
must  pay  lOs.  in  the  pound,  unless  under  circumstance! 
for  which  he  cannot  jnstly  be  held  responsible ;  while, 
by  the  Debtors  Act,  he  has  been  subjected  to  severe 
penal  consequences  for  various  acts  in  relation  to  his 
'  books  and  otherwise.  If  a  prosecution  has  been  com- 
menced under  that  Act  against  him,  the  certificate  maj 
be  suspended,  or  withheld  altogether ;  but,  whether  his 
conduct  as  a  trader  is  criminal,  and  to  be  punished 
as  such,  is  a  question  now  to  be  determined  hy 
another  tribunal.  If  this  Court  can  still  take  his 
conduct  as  a  trader  into  account,  apart  from  its  being 
made  the  matter  of  a  prosecution,  it  could  do  so 
'  although  a  prosecution  had  been  commenced,  and  there 
would  have  been  no  necessity  for  the  express  provision 
in  that  respect;  and  such  a  contention  would,  more- 
over, be  inconsistent  with  the  provisions  of  sub-section 
2,  and  enable  the  Court  to  override  the  resolution  of 
the  creditors  as  therein.  It  would  defeat  the  intention 
of  the  existing  code  to  hold  that,  in  this  country'  (though 
not  so  in  England),  a  bankrupt  who  had  complied  with  the 
stringent  condition,  now  imposed,  of  paying  lOs.  in  the 
pound,  and  who  had  committed  none  of  the  acts  now 
made  criminal,  should  still  be  disentitled  to  his  cer- 
tificate by  reason  of  any  of  the  many  other  matters  which 
would  have  had  that  effect  formerly  under  a  different 
vtate  of  things.  There  being  no  such  terms  in  the 
section  of  the  Act,  it  would  be  a  strained  and  harsh 
construction  to  give  to  the  words  of  the  form,  while  by 
section  57  it  is  enacted  that  the  certificate  is  to  be  in 
that  form,  "  or  to  the  like  effect,"  and  the  application 
of  the  words  in  the  form  can  be  satisfied  by  referring 
them  to  conduct  that  would  affect  the  bankrupt's 
ability  to  pay  lOs.  in  the  pound.  Though  it  be  tnat 
some  good  debts  are  due,  the  bankrupt  having  passed 
his  final  examination  (September  19),  isentitl^to  now 
apply  for  a  certificate. 

Perry,  for  the  trade  assignee,  contra. — The  certificate 
should  be  withheld  altogether.  Keeping  irregular 
books  was  always  considered  conduct  disentitling  a 
trader  to  his  certificate.  Keeping  books  imperfectly, 
in  the  way  reported  by  the  omcial  assignee,  is  not  an 
offence  under  the  Debtors  Act;  and  the  only  mode  of 
dealing  with  it  as  it  deserves  is  by  giving  effect,  in  such 
•case,  to  the  terms  contained  in  the  form  of  certificate 
"which  is  incorporated  with  the  Act.  Two  years'  credits 
have  not  been  posted  up.  And  there  are  considerable 
-discrepancies  between  his  schedules  filed  as  an  arranging 
trader  and  as  a  bankrupt.  Debts  have  been  proved 
considerably  in  excess  of  those  returned  in  the  latter, 
and  he  is  not  entitled  to  various  credits  claimed.  It 
•was  intended  by  the  bankruptcy  law  that  traders  in 
embarrassed  circumstances  should  come  before  the 
Court  at  once,  before  their  estates  have  been  frittered 
awav,  and  enable  the  Court  to  certify  that  a  fuU 
disclosure  and  discovery  of  the  effects  was  made.  The 
trader  is  responsible  for  the  manner  in  which  he 
conducts  his  trade.  The  result  of  lenience  to  trader* 
who  do  not  keep  their  books  regularly  would  be  to 
facilitate  improper  dealings  with  the  property.  And  it 
would  afterwards  lead  to  expense  being  incurred,  and 
perhaps  property  might  be  depreciated. 

Mr.  Larlan,  solicitor,  on  behalf  of  the  National  Bank, 


creditors,  contended  that  a  stay  should  be  put  upon  the 
granting  of  the  certificate  of  the  bankrupt. 

Judgment  reserved. 

MiLLEB,  J. — Notice  had  been  served  in  this  matter  of 
KD  application,  on  the  3rd  of  March,  1874,  by  the  bankrupt 
for  bis  certificate. of  conformity,  and  npon  such  application 
thoae  acting  for  the  trade  assignee,  iu  his  capacity  of  trustee 
for  the  general  creditors  of  the  banlu-upt,  contended  that 
no  certificate  should  at  any  time  be  granted  to  the  bankrupt, 
while  the  National  Bank,  on  their  own  behalf,  aa  crediton 
being  holdrrs  uf  various  bills  passed  by  the  bankrupt  into 
that  bank,  contended  that,  although  the  certificate  shuuld 
not  be  iiltogetber  withheld  from  the  bankrupt,  yet  that  a 
Bt»y  (should  be  put  upon  the  granting  of  the  certificate  for 
a  considerable  period,  upon  ceitain  groundu  alleged  on  the 
part  of  that  bank. 

I  may  dixpose,  first,  of  the  case  of  the  National  Bank,  as 
r^ai'ds  the  suspenaiou  of  the  certificate  of  the  bankrupt,  by 
referring  to  the  teinu  of  the  S6th  section  of  the  3&ti>  ami 
36th  of  Victoria,  chap.  58,  which  empowers  this  Court  to 
suspend  lor  such  time  as  it  deems  to  be  ju«t  the  certificate 
of  a  bankrupt,  under  circumstances  of  a  three-fold  nature. 
Firstly,  if  a  prosecution  has  Iwen  commenced  against  the 
bankrupt  in  pursuance  of  the  provisions  relating  to  the 
pumBhiiient  of  fraudulent  debtnrx,  aa  therein  ;  as  to  which 
there  is  no  allegation  that  any  such  prosecution  has  been 
commenced  against  the  present  bankrupt.  Secondly,  if  the 
Court  should  be  uf  opinion  that  the  banlcrupt  has  nut  made 
a  full  disclosure  and  discovery  of  bia  estate  and  effects,  or 
has  made  default  in  giving  up  to  his  creditors  the  property 
which  he  is  required  to  give  up  ;  as  to  which,  likewise,  there 
is  DO  allegation  as  to  any  default  on  the  part  of  the  present 
bainkrupt.  Thirdly,  under  a  state  of  circumstances  which 
has  no  application  to  the  circumstances  of  the  present  case. 
It  is,  therefore,  plain  that  I  must  either  grant  to  the 
banlirupt  his  imuiediate  uei  tificate,  or  withhold  it  altogether, 
under  the  circumstances  as  presented  to  this  Court. 

It  appeared  that  the  baulcrupt  had  been  in  trade  since 
the  year  1846,  without  having  been  at  any  time  in  this 
Court,  until,  unaUe  to  meet  his  engagements,  be,  on  the 
10th  of  February,  1879,  prrsented  his  petition  for  an 
arrangement  with  his  creditors,  and  that,  being  unable  to 
oarry  that  arrannement,  it  waa,  on  the  4th  of  April,  1873, 
turned  into  bankruptcy.  It  further  appeared  tliat  tlie 
bankrupt  did  not  succeed  in  passing  his  final  examination 
until  the  19th  of  September,  1873,  and  that  the  delay 
in  that  respect  was  altogether  occasioned  by  himself. 
Under  the  66th  section  of  the  36th  and  36th  of  Victoria, 
chap.  68,  already  referred  to,  it  is  provided  that  a  certificate 
shall  not  be  granted  to  a  bankrupt  unless  it  is  proved  to 
the  Court  that,  "in  a  bankruptcy  before  the  Court,  a 
dividend  of  not  less  than  ten  shillings  in  the  pound  has 
been  paid  out  of  his  property,  or  that  his  bankruptcy,  or 
the  failure  to  pay  ten  shillings  in  the  pound,  has,  in  the 
opinion  of  the  Court,  arisen  from  circumstances  f»r  which 
the  bankrupt  cannot  justly  be  held  responsible."  By 
that  provision  an  obligation,  which  in  England  rests 
altogether  with  the  creditors,  is  in  this  country  cast  upon 
the  judges  of  this  Court,  namely,  of  determining  whether 
the  failure  on  the  part  of  the  bankrupt  to  pay  ten  shillings 
in  the  pound  has,  in  the  opinion  of  the  Couit,  arisen  fri>m 
circumstances  for  which  the  bankrupt  cannot  justly  be  held 
responsible.  It  is,  therefore,  indispensable  that  this  Court, 
for  the  purpose  of  arriving  at  a  proper  conclusion  upon  such 
a  question,  should  have  all  the  assistance  which  the  officers 
engaged  in  the  progress  of  such  baukruptcy  can  aBbrd,  and 
accordingly  the  ofiicial  assignee  is  required,  by  the  215th 
General  Order,  to  submit  to  the  Court,  on  the  hearing  of 
any  application  by  a  bankrupt  for  his  certificate,  a  report  of 
what  matters,  if  any,  have  come  to  the  knowledge  of  the 
assignees  during  the  realization  of  the  property,  or  other- 
wise, to  show  whether  the  bankruptcy,  or  the  iulure  to  pay 
ten  shillings  in  the  pound,  has  arisen  from  ciroumstaooes  for 
which  the  bankrupt  cannot  be  held  responsible,  or  otherwise. 
The  official  assignee  has,  accordingly,  iiiade  his  report  in 
this  matter,  dated  the  Srd  of  March,  1874,  giving  a  very 
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enrvful  analysis  of  tbe  acoounts,  to  which  I  would  have 
referred  more  in  detail  if  the  official  assignee  had  not  made 
a  farther  report,  to  which  I  will  presently  refer ;  but  he 
concluded  hiH  first  report  by  a  statement  "that  the  books 
of  the  bankrupt  had  been  imperfectly  kept,  and  thut  such 
fnct  might  be  attributed  in  some  measure  to  his  late  im^- 
lar  habits,  and  that  since  he  had  passed  his  final  examina- 
tion he  had  given  HSsistnnce  to  realize  his  estate."  fle, 
farther,  reported  that  the  est  te  of  the  bankrupt  would  not 
pay  ten  shillings  in  the  pound.  The  bankrupt  made  an 
affidavit,  in  support  of  his  application  for  a  certificate, 
purporting  to  enter  fully  by  way  of  explanation  into  the 
detailed  analysis  of  the  official  assignee's  statement  of  the 
accounts  of  the  bankrupt  as  set  forth  in  bis  report. 

As  this  is  the  first  case  nnJer  the  late  Baukraptcy  Act, 
in  which  any  real  contest  as  between  the  bankrupt  and  his 
creditors  as  to  the  granting  of  his  certificate  has  arisen,  it 
was  neceHSaiy  to  consider  what  the  nature  of  the  report  of 
the  official  assignee,  as  required  by  the  21Sth  General 
Order,  should  be,  and  it  appearing  that  the  report  of  the 
official  assignee,  of  the  Srd  of  March,  1874,  did  not  meet  the 
requirements  of  that  order,  the  official  assignee  was  reqaired 
to  make  a  farther  report  in  that  respect,  and  also  in  reference 
to  the  affidavit;  and  be  has,  accordingly,  made  a  farther 
report,  dated  the  21st  of  March,  1874,  which  will  enable  me 
to  deal  with  the  present  application ;  and  by  that  second 
report  he  finds  "that  there  has  not  come  to  iiis  knowledge, 
daring  the  realization  of  the  property,  or  otherwise,  any 
matter  to  show  that  the  bankruptcy,  or  the  failure  to  pay 
ten  shillings  in  the  pound,  has  arisen  from  circumstances 
for  which  the  bankrupt  can  be  held  responsible,  except 
as  follows : — 1st.  The  irregular  habits  of  the  bankrupt, 
referred  to  in  his  former  report"  I  should  be  quite 
prepared  to  deal  with  the  irregularity,  imputed  to  the 
bankrupt,  as  a  ground  for  withholding  his  certificate,  if 
it  could  be  shown,  as  a  result  from  such  irregularity, 
that  the  property  of  the  creditors  entrusted  to  the  bank- 
rupt had  been  improperly  dealt  with  ;  but  the  second 
exception  set  forth  in  the  official's  second  report  does  not  go 
to  that  extent.  That  exception  is  as  follows  :—"2ndIy, 
The  circumstance  that  such  irregularity  may  (though  tuch 
ha$  not  ban  tpeeiJuxUly  shoien  to  have  had  that  cotuequence) 
have  led  the  bankrupt  to  part  with  his  property  on  credit 
to  debtors  who  have  not  paid  for  it,  and  from  whom  it 
would  appear  the  assignees  have  little  prospert  of  recovering 
their  debts."  The  official  nasignee  goes  on  to  report  "  thit, 
bowever,  he  has  no  reason  to  believe  that  the  debts  are 
fictitious,  or  have  been  fraudulently  created,  otherwise  than 
in  the  ordinary  way  of  trade,  though  some  of  the  debts 
returned  in  his  statement  of  affairs  as  due  were,  afterwards, 
shown  to  have  been  already  paid  to  the  bankrupt ;"  and  the 
official  assignee  concludes  that  second  report  by  stating,  "that 
the  goods  taken  at  cost  price,  and  all  his  debts  actually  doe 
to  the  estate,  so  far  as  known,  had  they  been  all  good  and 
fnlly  realized,  would  appear  to  amount  to  a  snm  sufficient 
to  pay  ten  shillings  in  the  pound,  although  the  result  of  the 
realization  falls  so  far  short  of  that  rate  of  dividend." 
Upon  that  report,  however  strongly  I  may  disapprove  of 
the  iiregularity  of  the  bankrupt  referred  to,  as  to  which  I 
have,  on  a  former  occasion,  expressed  myself  as  the 
bankrupt  well  merited,  I  have  no  hesitation  in  now 
granting  to  the  bankrupt — who  has  appeared  in  this  Court 
for  the  first  time  after  a  trading  of  28  years,  and  has  been 
already  in  this  Court  for  a  period  of  1 4  months  (and  the 
more  so  as  he  has  manifested  some  improvement  in  his 
batnta  by  fulfilling  his  undertaking,  given  when  I  passed 
hia  final  examination,  to  assist  the  officers  of  this  Court  in 
the  realization  of  his  property) — an  immediate  certificate. 

Order  accordingly. 

Solicitors  for  the  bankrupt,  Caseg  ir  Clay. 
Solicitors  for  the  trade  assignee,  Oldham  j-  Eaton. 
Solicitors  for  the  National  Bank,  Larkin  ^  Co. 


CONSOLIDATED  CHAMBER 
Reported  by  E.  N.  Blakb,  Esq.,  Barnster-at-law. 
Griffin  v.  Matob  and  Cobporation  of  Dublin. 
(Before  Deast,  B.) 

March  5,  1874 Practice — Setting  aside  regular  judg- 
ment— Fatality — Affidavit  of  merit*. 

An  affidaoU,  by  the  defendant's  attorney,  bating  that  he 
is  advised  and  verily  believes  that  the  defendant  has  a 
good  defence  to  the  action  on  the  merits,  is  an  iitsufficient 
affidavit  of  merits,  for  the  jmrpose  of  setting  aside  a 
regudar  judgment,  which  the  defendant,  through  a  fatality, 
has  suffered  to  go  by  default. 

Motion,  to  set  aside  judgment.  The  plaintiff  com- 
plained that  the  defendants  neglected  to  keep  a  portion 
of  Dunne-street  in  proper  repair,  whereby  he  was 
tripped  up  and  sustained  personal  injury.  The  sum- 
mons and  plaint  was  served  Jan.  13,  1874,  and  on  the 
same  day  notice  of  the  issuing  of  the  writ  was  published 
in  a  local  newspaper,  but  notice  was  not  published  in 
the  Dublin  Gazette  until  Jan.  27.  Interlocutory  judg- 
ment by  default  was  marked  Feb.  12,  and  on  Feb.  2liih 
notice  was  served  of  the  inquiry  to  assess  damages,  to  be 
held  before  the  sheriff  of  the  county  of  Cavan  on 
March  10th.  The  notice  of  motion  waa  served  on  Feb. 
28th ;  and,  in  support  of  the  motion,  an  affidavit  was 
made  by  the  defendants*  attorney,  who  deposed  that, 
counsel  having  advised  that  a  motion  should  be  made 
to  set  aside  the  plaint  as  embarrassing,  search  waa 
made  to  ascertain  if  the  writ  had  been  filed,  and  it 
bcang  found  that  same  was  not  filed  up  to  Jan.  27, 
more  than  eight  days  from  the  date  of  service,  and  of 
the  first-mentioned  publication  of  the  nodce,  he 
believed  that  no  further  step  could  be  taken  without 
notice  of  the  filing  of  the  writ  being  served ;  that  he 
only  became  aware  on  Feb.  29th  of  the  notice  in  the 
Gazette;  that  his  not  proceeding,  as  he  had  intended,  to 
set  aside  the  writ,  was  owing  to  that  oversight,  and 
that  he  was  advised  and  verily  believed  that  the 
defendants  had  a  good  defence  to  the  action  on  the 
merits. 

Green,  Q.C.,  in  support  of  the  motion.  The  judg- 
ment has  been  marked  through  a  fatality.  Until  the 
writ  was  filed  we  could  not  have  moved  to  set  it  aside, 
as  was  intended.  It  is  almost  impossible  to  know  what 
cause  of  action,  if  any,  is  complained  of  hj  the 
summons  and  plaint,  which  has  not  been  prepared  by- 
counsel.  The  summons  and  plaint  being  thus  framed, 
the  affidavit  of  merits  is  sufiiciently  exphcit.  It  would 
be  held  sufficient  by  some  of  the  Courts  on  a  motion 
for  security  for  costs. 

Maloiie  (with  him  Keogh),  contra The  judgmflnt 

has  been  regularly  marked,  and  should  not  be  set  aside- 
save  on  a  satisfactory  affidavit  of  merits.*  The  affidavit 
is  insufficient:  WhUey  v.  Whiley,  4  C.  B.  N.  S.  663; 
Daniel  v.  Datton,  Hay.  &  Jon.  346. 

DCAST,  B. — The  gentleman  who  makes  the  affidavit 
merely  says  that  he  is  advised  and  believes  that  the 
defendants  have  a  good  defence  on  the  merits.  He  may 
know  nothing  about  it,  and  he  does  nut  disclose  its  nature. 
The  summons  and  plaint,  though  a  most  informal  document, 
sufficiently  shows,  at  all  events,  that  the  plaintiff  complains 
of  some  personal  injury  occasioned  by  not  keeping  a  foot- 
path in  proper  repair.  The  defendants'  engineer  might 
have  made  an  affidavit  of  the  facte.  The  judgment  is  not 
sought  to  be  set  aside  as  irregular.    And  where  a  regular 

•  See  Coen  v.  QaUagher,  6  Ib.  L.  T.  R.  192.— [Rep.] 
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Barb;  v.  Cass Woods  v.  Gallagher. 


judgment  is  sought  to  be  set  aside,  the  affidavit  of  merits, 
according  to  the  practice  of  all  the  Courts,  must  disclose 
the  facte  relied  Upon  as  a  defence  ;  but  I  do  not  look  upon 
this  as  an  affidavit  of  merits  at  all.  The  motion  must, 
therefore,  be  refused  with  costs. 

Motion  refused. 

Attorney  for  the  plaintiff,  Henef/an. 
Attorneys  for  the  detbndaiits,  Smith  Jf  Barry. 


Reported  hy  Cecil  R.  Roche,  Esq.,  Barrister-at-law. 

(Before  Morris,  J.) 

Barrt  I'.  Cass. 

June  16,  1874 Practice— C.  L.  P.  A.  Act,  1870,  s.  6— 

Visible  vienns — Striking  out  count  in  detinue. 

In  an  action  for  trespass  on  the  plaintiff's  land  and 
seizing  two  calces,  and  a  count  in  detinue  for  the  calves 
being  joined,  it  appeared  that  the  calces  had  been  seized 
and  sold  for  £i  9s,  under  a  civil  bill  decree  against  the 
plaintiff's  son,  which  was  the  detention  complained  of;  that 
the  count  for  trespass  to  the  land  and  taking  the  calces 
referred  to  the  same  proceeding  upon  which  the  caiu^e 
of  action  in  detinue  vms  founded ;  and  that  the  plaintiff 
vas  not  possessed  ofcisible  means  except  her  property,  if  any, 
in  the  said  /aiuls,  but  that  the  question  to  be  determined  in 
the  action  was  whether  the  plaintiff  or  her  son  was  the  real 
owner  of  the  lands  and  cattle.  On  motion  thai  the  action 
be  remitted  to  the  Chairman,  under  C.  /,.  P.  A.  Act,  1870, 
».  6, 

Held,  that  the  count  in  detinue  shoidd  be  struck  out,  and 
the  action  remitted,  unless  security  for  cosUi  gicen. 

Per  Morris,  J The  Court  of  Common  Pleas  adheres 

to  the  deciiion  of  Byrne  v.  Ffrench,  6  Ir.  L.  T  R.  10,  that 
detinue  may  be  remitted  under  C.  L.  P.  .4.  Act,  1870,  s.  6. 

Motion  on  behalf  of  defendant,  under  C.  L.  P.  A. 
Act,  1870,  s.  6,  that  the  action  be  remitted  for  trial 
before  the  Chairman  of  the  county  Kilkenny,  or  that 
the  defendant  find  security  for  the  plaintiff's  costs;  or 
for  such  other  order  as  should  seem  fit.  The  action 
was  for  trespass  on  the  plaintiff's  lands  and  seizing 
there  two  calves,  the  projierty  of  the  plaintiff.  The 
summons  and  plaint  contained  another  count,  for  con- 
version of  the  calves.  On  those  counts  £100  damages 
were  claimed.  A  cotmt  in  detinue  was  joined,  on 
which  4110  was  claimed,  and  a  return  of  the  property 
detained.  The  calves  were  seized  under  a  civil  bill 
decree,  obtained  by  the  defendant  against  Michael 
Barry,  son  of  the  plaintiff,  and  were  sold  for  £4  Os. 
The  question  virtually  to  be  decided  was  whether  the 
lands  and  the  stock  upon  them  were  the  property  of 
the  plaintiff  or  her  son.  It  appeared  from  the  affidavit 
of  the  defendant  that  the  plaintiff  had  no  visible  nieiins, 
except  the  alleged  property,  if  any,  in  the  lands. 

Lister,  for  defendant. 

Kavenagh,  for  plaintiff. 

Morris,  J. — This  is  preeminently  a  case  for  the  Chair- 
man to  decide.  There  is  virtually  nothing  but  a  mere  entry 
on  the  hinds  in  pursuit  of  two  calves  ;  and,  as  regards  the 
calves  tliemselvoa,  1  should  think  that  £40  would  compen- 
sate the  plaintiff,  even  if  they  were  prize  cuttle.  The  ques- 
tion of  visible  means  depends  on  whether  the  plaintiff  is 
really  the  owner  of  the  lands  or  not.  I  rather  think  there 
will  be  no  difficulty  in  solving  the  question  of  ownership. 
But  if  the  plaintiff' is  really  the  owner,  she  can  herself  solve 
the  whole  difficulty  hy  the  simple  process  of  giving  security, 
and  proceeding  in  the  Superior  Court  at  her  option.  As 
regards  the  question  as  to  remitting  detinue,  there  is  a 
<filference  of  opinion  ;  but  the  Court  of  Common  Pleas 
ii«ve  decided  that  it  may  be  remitted,  and  we  abide  by  that 
tJecision.     1  have  been  asked,  however,  to  strike  out  the 


count,  and  I  see  no  objection  here  to  taking 
Let  the  count  in  detinue  be  struck  out,  there 
the  action  be  thereupon  remitted  to  the  Chai 
security  be  given  for  the  costs. 

Order  ace 
Attorney  for  plaintiff",  Shortal. 
Attorney  for  defendant,  Boyd. 


OMAGH  ASSIZES. 

(Before  Whiteside,  C.J.) 

Woods  v.  Gallagher, 

March  3,  1874 Horse-race — Conditions. 

age — Alteration  of  conditions — Recovery  of  sta 
had  and  received. 

A  horse-race  was  announced  to  he  held,  f 
conditions,  "  One  sovereign  entrance — tveigl 
and  the  decision  of  the  steward,^  to  be  final 
According  to  the  racing  calendar,  the  weight, 
for  five-year  old  horses  was  nine  stone  thir 
After  the  horse,  "  the  Gaiety,"  had  been 
steicards  altered  the  conditions,  hy  changing  i 
nine  stone  for  each  horse  ;  but  the  owner  of  " 
although  apprised  of  the  change  before  he  paid 
fee,  allowed  the  horse  to  run  carrying  nine 
pounds.  The  other  horses  carried  nine  st 
Gaiety"  came  in  third.  The  treasurer  hel 
The  owner  of  "  the  Gaiety"  having  sued  to  i 
as  money  had  and  received,  in  an  action  aga 
who  acted  as  clerk  of  the  course,  hon.  secrei 
one  of  the  stewardi,  and  who  merely  received  i 
money  and  handed  same  to  the  treasurer. 

Held,  \stly.  That  money  had  and  receivea 
2ndly.  That  the  contract  was  not  completed  u 
of  the  entrance-money,  and  that  the  plaintiff, 
having  been  notified  as  to  the  alteration  in  the  c 
hound  by  the  condition  as  altered. 

Appeal.  The  resjiondent,  Gallagher,  suir 
had  and  received,  had  obtained  a  civil 
for  £18,  the  amount  of  the  stakes  for  wh 
was  entered  to  run  at  the  Castlederg  ri 
month  of  November,  1873.  In  conne-xit 
races  a  number  of  gentlemen  issued  a  pn 
which  one  of  the  races  announced  was 
"  Castlederg  plate  for  20  sovereigns,  or 
entrance;  open  to  all  horses;  winner  to 
towards  ex])enses ;  weight  for  age."  The 
had  in  his  possession  a  mare  called  "  the  G 
having  been  sent  a  programme  by  a  gentlemi 
in  the  races,  he  arranged  with  a  trainer  to 
mare  for  the  races.  He  afterwards  wrote 
who  entered  the  mare  for  that  particular 
Castlederg  Plate  for  20  sovereigns."  Se 
was  a  "  weight  for  age"  race,  the  respondei 
the  racing  calendar,  and  found  that  the 
month  for  five-yciir  old  hor.ses  was  nine  si 
pounds.  He  then  wrote  to  a  jockey,  and  ai 
him  to  ride  his  mare  in  this  race.  The  r 
come  off  on  the  24  th  and  '25th  of  Novcni 
entries  were  made  on  the  previous  Satur 
Gaiety"  was  entered  on  that  day,  and  wa 
sent  to  run ;  but,  shortly  before  the  race 
the  stewards  altered  the  conditions,  changin 
from  nine  stone  and  thirteen  pouiuls  to  ni 
each  horse.  The  respondent  objected  to  ai 
in  the  regulations,  but  allowed  his  mare  to  i 
nine  stone  thirteen  pounds,  "  weight  for  ag 
the  other  competing  horses  only  carried  ni: 

•  See  Casey  v.  Galiooy,  8  Ib.  L.  T.  90.— [Ed. 
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weight  fixed  by  the  altered  arrangement.  "  The 
Gaiety"  oame  in  third,  but  the  respondent  claimed  the 
amount  of  the  stakes  offered.  A  process  was  brought, 
and  a  decree  obtained  on  the  ground  that  the  stewards 
had  no  power  to  alter  the  conditions  after  havine 
published  them.  The  case  was  now  re-beard  on  appeal. 
Evidence  was  civen  that,  although  "  the  Gaiety  was 
entered  on  the  Saturday  previous  to  the  races,  still  the 
entrance  fee  was  not  paid  until  after  the  alteration  as 
to  the  weight  to  be  carried  bad  been  arranged  and 
published,  and  then  the  respondent,  or  his  representa- 
tive, was  told  "  that  he  might  or  might  not  run  his 
horse,  if  he  did  not  agree  to  the  conditions."  Evidence 
was  ^so  given  that  Mr.  Woods  was  not  the  treasurer, 
bnt  derk  of  the  course,  hon.  secretary,  and  one  of  the 
stewards,  and  that  he  merely  received  the  entrance- 
money,  and  handed  it  over  to  Mr.  Gilbert  M'Ungh, 
who  acted  as  treasurer,  and  who  still  held  the  stakes 
claimed  by  the  respondent. 

Holmes,  for  the  appellant. 

M^Coricell,  for  the  respondent. 

Whitisidb,  C.  J.— The  fint  question  that  arises,  in  this 
case,  is  whether  the  defendant  had  received  money  for  the 
use  of  the  pUuotiff.  Id  my  opinion,  in  point  of  law,  the 
action,  aa  brought  against  Mr.  Woods,  is  misconceived, 
that  gentleman  never  having  received  money  for  the  nse  of 
the  plaintiS  The  principle  of  law  is  that  the  money  must 
have  been  lecaived  by  the  person  against  whom  the  action 
is  brought.  That  is  the  principle  of  law,  and  a  general  rule. 
There  are  some  exceptions  to  the  general  rule,  but  this  case 
does  not  come  within  any  of  the  exceptions  known  to  the 
law.  On  the  gronnd,  therefore,  that  the  action  has  not  been 
brought  against  the  proper  person,  I  hold  that  the  decision 
in  favour  of  the  plaintiff  in  the  court  below  was  erroneoas. 
BesidsM,  on  the  merits  of  the  case,  the  decision  appears  to 
be  erroneona  The  words  "  weight  for  age"  are  very  vague, 
so  much  so,  in  fact,  that  the  gentlemen  who  got  up  the 
races  and  have  been  examined  as  witnesses  did  not  appear 
to  uu'ientand  what  those  words  meant.  It  has  been 
stated  that  the  deciiion  of  the  stewards  was  in  all  oases  to 
be  final ;  and  here  we  have  the  fact  that  the  stewards  had 
fixed  the  weight  at  nine  stone  for  each  horse,  and  acqaainted 
Gallagher  with  that  arrangement  before  he  paid  his  entrauce- 
fee,  and  before  the  contract  was  legally  and  finally  com- 
pleted. That  being  so,  the  ooaduct  of  Uallagher,  in  after- 
wards allowing  his  horse  to  run,  was  calculated  to  leave  the 
idea  that  if  he  won  he  would  say  nothing,  bat  that  if  he  lost 
he  would  protest  against  the  handing  over  of  the  stakes  to 
the  winner.  So  that,  on  both  grounds,  the  decision  of  the 
court  below  most  be  reversed,  and  the  case  dismissed. 

Attorney  for  the  appellant,  M^Cay. 

Attorney  for  the  respondent,  P.  Oallagher. 


COURT  OF  APPEAL  IN  CHANCERY. 

Beporied  by  Miles  V.  Ekhob,  Esq.j'Barrister-at-Iiaw. 

In  re  Estate  of  Roonbt,  Owner  and  Petitioner. 

May  5,  6,  7,    1874 Arranging   TVader— Protection 

order — Registering  judgment  as  a  mortgage— Judgment- 
mortgagee  not  proving,  but  receiving  dividend,  in  arrange- 
ment matter — Acquiescence — Onus  of  proof  of  diction — 
Effect  of  certificate— 'Hi  ^  21  VicL  c.  60,  ss  262,  34»— 
85  ir  36  Vict.  c.  58,  ss.  58,  «2,  68. 

Om  February  eth,  1872,  a  trader  presented  a  petition 
far  arrangement  with  his  creditors,  tinder  20  ^  21  Vic.,  c. 
60,  and  obtained  a  protection  order  tmdtr  section  343. 
At  the  first  sitting,  in  March,  1872,  the  majority  of  his 
creditors  assented  to  his  proposal  for  a  composition,  to  be 
secured  by  promissory  notes  and  by  t)ie  vesting  of  his  pro- 
perty in  tite  official  assignee.  The  creditors'  proposal  was 
subsequently  confirmed  by  the  Court.  S  was  returned,  in 
the  debtor's  schedule,  as  an  unsecured  creditor  whose  debt 


was  adored.  He  did  not  prove  his  debt,  or  eote  in  the 
arrangement  matter.  PeneUng  the  arrangement  proceed- 
ings, he,  on  Feb.  15,  obtained  a  judgment  in  an  action 
against  the  debtor,  for  a  portion  of  the  deU  returned  on 
the  schedule;  and,  on  Feb.  20,  registered  the  judgment  as 
a  statuttMe  mortgage  against  lands  of  the  debtor.  In 
April  the  debtor  had  Sily  lodged  his  composition  notes, 
including  composition  notes  on  the  whole  debt  due  to  S. 
The  notes  were  posted  to  S,  and  by  him  endorsed,  and 
same  were  paid  at  maturity.  The  arrangement  having 
been  carried  through,  the  trader  received  his  certificate, 
pursuant  to  the  statute,  on  Aug.  \i,  1673. 

Held,  (I.)  That  the  registration  of  the  judgment  as 
a  mortgage  was  not  a  ^'■process,"  within  20  ^  21  Vic,  c  60, 
s.  343. 

(2.)  That,  as  the  creditor  had  notprovedin  the  arrange- 
ment matter,  it  was  not  competent  to  him  to  assent  or  dissent 
within  the  statute,  nor  was  he  barred  by  the  statutable 
operation  of  the  arrangement  proceedings  from  realizing 
his  demand  under  the  judgment  mortgage. 

(3.)  That  the  mere  payment  to  and  acceptance  by  the 
creMor  of  the  composition  on  his  whole  danand,  did  not 
operate  as  an  accord  and  satisfaction  thereof,  as  it  was  not 
shown  that  he  had  in  fact,  or  by  implication  from  hit 
ads,  concurred  in  the  arrangement,  and  received  the  com- 
position notes  with  the  intention  of  accepting  same  in  full 
satisfaction  of  his  entire  demand. 

In  re  Lambe's  Estate,  3  In.  L.  T.  224;  m  re  Ferrall, 
1IB.L.T.  102,/o«o«oe(i 

Appeal  from  an  order  of  Flanagan,  J.,  in  the 
Landed  Estates  Court,  allowing  the  objection  of 
Edward  Simpson  Samuell  to  the  final  schedule  of 
incumbrances  in  the  matter. 

On  the  8th  February,  1872,  the  appellant,  John 
Rooney,  raesented  a  petition  for  arrangement  in  the 
Court  of  Bankruptcy,  pursuant  to  20  &  21  Vict,  c.  60. 
On  the  9th  February,  1872,  an  order  was  made  by  the 
Court  that  his  person  and  property  should  be  protected 
from  all  process,  from  that  date  till  the  1st  March  follow- 
ing. At  the  first  private  sitting,  held  on  the  5th  day  of 
March,  1872,  creditors  of  the  statutable  number  and 
value  assented  to  the  proposal  for  arrangement.     That 

Eropoiial  was  an  offer  of  four  shillings  in  the  pound  on 
is  unsecured  debts,  payable  by  equal  instalments  at 
four  and  eight  months  from  the  confirmation  of  his 
proposal  by  the  Court ;  the  first  to  be  secured  by  the 
appellant's  promissory  notes,  and  the  second  by  the 
joint  and  several  promissory  notes  of  the  appellant  and 
Michael  Coen ;  and  by  vesting  all  the  appellant's  pro- 
perty  in  the  official  assignee,  till  the  composition  should 
be  paid.  At  the  second  sitting,  held  on  the  22nd 
March,  1872,  creditors  of  the  statutable  number  and 
value  agreed  to  accept  the  said  proposal  The  Court, 
by  order  of  the  same  date,  confirmed  that  agreement, 
and  granted  the  petitioner  further  protection  till  the 
5th  April  following.  And  it  was  ordered  that  the 
appellant  should,  before  the  26th  April  following,  lodge 
with  the  official  assignee  the  cash  and  bills  to  pay  the 
composition.  The  composition  notes  were,  before  the 
28th  April,  lodged  with  the  official  assignee.  Among 
the  creditors  whose  debts  were  set  forth  in  the  schedule 
filed  in  the  arrangement  matter  as  admitted,  were 
Messrs.  Samuell  &  Son,  of  Liverpool,  for  the  sum  of 
£327  ;  but  it  appeared  that  they  h.id  never  made  any 
proof  of  debt.  Two  promissory  notes,  each  dated  the 
22nd  March,  1872,  payable,  respectively,  four  and 
eight  months  after  date,  to  Messrs.  SamueU  &  Son,  for 
the  sum  of  X32  lis.  each,  were  lodged.  The  notes 
were  posted  to  Samuell  &  Son,  were  by  them  endorsed, 
and  were  paid  at  maturity  by  the  appellant.    Fending 
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the  arrangement  proceedings,  on  the  15th  February, 
1872,  Edward  Simpson  Samuel),  one  of  the  firm  of 
Samuell  &  Son,  obtained  a  judgment  in  the  Court  of 
Queen's  Bench  against  the  appellant  for  ^94  7s.  debt., 
and  £J  4s.  1  Id.  costs,  making  together  the  sum  of 
£101  1  Is.  1  Id.  on  foot  of  a  bill  of  exchange  for  £93  10s., 
drawn  by  Samuell  &  Son  on,  and  accepted  by  the 
appellant.  That  sum,  which  formed  part  of  the  said 
partnership  debt  of  ;e327,  was  the  sole  consideration  for 
the  sud  bill,  and  was  not  a  distinct  or  separate  debt  due 
by  the  appellant  to  Edward  Simpson  Samuell.  On  the 
20th  February,  1 872,  the  judgment  was  registered  as  a 
mortgage  upon  the  lands  in  the  said  matter,  pursuant 
to  the  statute,  upon  an  affidavit  sworn  on  the  17th 
February  preceding.  It  was  stated  by  the  appellant 
that  Mr.  Fay,  solicitor,  attended  the  first  meeting 
of  the  creditors,  as  representative  of  Messrs.  Samuell 
&  Son,  and  concurred  in  the  appellant's  offer  for 
arrangement ;  Mr.  Fay,  on  the  other  hand,  denied  posi- 
tively that  he  concurred,  and  said  that  be,  on  the 
contrary,  dissented.  The  arrangement  having  been 
carried  through,  the  appellant  obtained  his  certificate, 
pursuant  to  the  statute,  on  the  12th  August,  1873. 
The  judgment  mortgage  was  placed  on  the  final  sche- 
dule in  this  matter,  but  it  was  alleged  by  the  appellant 
that  nothing  was  doe  on  foot  thereof.  On  the  30tb 
June,  1873,  the  said  Edward  Simpson  Samuell  filed 
his  objection  to  said  final  schedule,  and  thereby  claimed 
the  sum  of  £1 1 1  3s.  7d.,  with  interest  at  the  rate  of  4s.  in 
the  pound,  on  the  sum  of  £101  1  Is.  lid.,  part  of  said 
last-mentioned  sum,  as  charged  upon  the  premises  sold 
in  the  said  matter,  and  payable  to  him  out  of  the  residue 
of  the  fund  produced  by  the  sale  of  the  said  premises. 
By  an  order  of  the  19th  of  January,  1874,  the  objection 
was  allowed  with  costs,  and  from  that  order  John 
Rooney  brought  the  present  appeal.* 

Mr.  Leech,  QC.  (with  him  Mr.  Kelly),  for  the 
appellant. — The  acceptance  by  Samuell  &  Son  of  the 

•  The  following  is  the  jnd^ent  of  Flanaoaw,  J. — This 
caae  came  before  me  on  an  objection,  by  way  of  claim,  of  Mr. 
Edward  Simpson  Samuell  to  the  final  schedule  of  incambranceg 
in  this  matter.  The  facta  of  the  case,  as  I  understand  them, 
are  the^e.  Mr.  Edward  Simpson  Samuell,  by  his  affidavit,  filed 
on  the  30th  of  June  last,  simply  stated  the  recavery  of  a  judg- 
ment by  him  against  Mr.  John  Kooney,  the  owner  and  peti- 
tioner, on  the  ISth  of  February,  1872,  and  the  registration  of  it 
OS  a  judgment  mortgage  on  the  20th  February,  1872,  and  then 
he  swears  that  a  sum  of  XllO  3s.  7d.  is  due  to  him  on  foot  of 
that  demand.  The  case  made  by  Mr.  Rooney,  in  opposition  to 
Hr.  Samuell's  demand,  is  this; — He,  in  sn  affidavit  Sled  on  the 
9th  of  July  last,  says  that  the  judgment  in  the  said  objection 
mentioned  was  recovered  on  a  bill  of  exchange,  dated  the  21st 
of  October,  1871,  for  a  sum  of  £98  lOs.,  accepted  by  him  on 
account  of  a  debt  of  £327  due  by  him  to  Messrs.  Samuell  and 
Son,  which  debt  he  says  was  one  of  the  debts  returned  on  a 
schedule  filed  on  the  9th  of  February,  1872,  in  respect  of  which 
he  efiected  an  arrangement  in  the  Cuurt  uf  Banltruptcr,  which 
was  confirmed  by  that  Court  on  the  22iid  March,  1872,  and  tor 
which  a  sum  of  £65  8s.  was  paid  to  Messrs.  Samuell  and  tion 
by  two  promiiisory  notes  for  toe  sum  of  £32  14s.  each,  payable 
the  one  at  four,and  the  other  at  eight  mimths  after  date — and 
so  on.  The  only  point  In  the  ca.<ie  is  a  very  short  one,  and  it  is 
this.  There  is  no  doubt  Ifor  it  is  admitted)  that  the  judgment 
was  recovered  on  foot  of  the  original  debt  of  £327 ;  it  is  also 
admitted  that,  after  the  arrangement  proceedings  had  been 
commenced  the  Judgment  was  registered  as  a  judgment 
mortgage  against  the  estate  of  Mr.  John  Rooney;  it  is,  also, 
admitted  that  Mr.  Edward  Hioipson  Samuell  received  a  certain 
sum  of  moDr>y,  being  the  amount  of  the  composition  payable  to 
him  under  the  arrangement  proceedings.  It  was,  indeed,  sug- 
gested by  Mr.  Kelly  (though,  I  must  say,  not  strenuuusTy 
argued  by  him)  that  the  judgment  mortgage  was  atmulled  by 
the  arrangement  proceedings;  bat  I  could  not  allow  that  to  be 
argued,  having  regard  to  the  decision  of  the  (^ourt  of  Chancery 
Appeal  in  the  case  of  /«  rt  l/mbt't  Mtfatt.    The  only  point  for 


promissory  notes,  and  their  negociating  and  receiving 
the  amount  of  them,  without  giving  any  notice  to  the 
appeUaot  or  his  creditors  of  the  respondent  having 
obtained,  or  of  his  intention  to  enforce  the  judgment 
mortgage,  was  an  adoption  by  them  of  the  arrangement 
proceedmgs,  so  as  to  prevent  them  from  afterwards 
sustaining  any  claim  against  the  appellant  or  his  estate 
on  foot  ofthe  said  jad^ient  mortgage.  To  enforce  pay- 
ment under  the  judgment  mortgage  would  be  a  fraud 
upon  the  other  creditors  who  were  parties  to  the 
arrangement  proceedings,  as  Samuell  &  Son  were 
consenting  creditors  to  the  arrangement  proceedings. 
He  cited  HnrrUy  t.  WaU,  1  B.  &  Aid.  103;  Holmer  v. 
Viner,  1  Esp.  133;  BriUen  v.  Hughes,  5  Bing.  483; 
Lee  V.  Lockheart,  3  My.  &  Cr.  302 ;  In  re  FerraU,  I  Ir  L. 
T.  103,  I.  R.  I  Eq.  81 ;  In  re  Lambe't  Estate,  3  Ir.  L.  T. 
224,  I.  R.  3  Eq.  286 ;  In  re  Kennedy' t  Estate,  17  Ir.  Ch. 
104 ;  20  &  21  Vict.  c.  60,  s.  349 ;  35  &  36  Vict  c.  58, 
ss.  58,  63. 

my  consideration  was  whether  the  Judgment  mortgagee,  having 
accepted  the  composition  bills,  was  bound  by  the  arran^ment 
proceedings,  and,  a  certificate  having  been  obtained  in  the 
arrangement  matter,  the  judgment  mortgage  was  thereby 
satisfied,  and  not  available  as  a  security  against  the  estate  of 
the  owner  and  petitioner  for  the  difference  between  the  amount 
of  the  original  debt  and  the  amount  paid  underthe arrangement 
proceedings.  On  this  point  it  seems  to  me  that  the  case  of 
/»  re  f'errall  is  an  express  authority.  There,  exactly  a*  here, 
a  judgment  was  registered  as  a  judgment  mortgage,  and  pay- 
ments were  made  to  the  judgment  mortgagee  of  certain  sums 
of  money  from  time  to  time,  as  a  composition  under  the 
arrangement  clauses  of  the  Bankruptcy  Act,  and  it  was  argued 
that,  on  the  doctrine  of  acquiescence,  the  receipt  uf  thoee  pay- 
ments by  the  judgment  mortgagee  implied  an  election  on  his 
part  to  abandon  the  security  of  his  judgment  mortgage.  Judge 
Miller,  after  an  elaborate  review  of  the  law,  was  of  opinion  that 
the  judgment  mortgagee,  not  having  priwed  bis  debt  as  aa 
unsecured  debt,  was,  notwithstanding  that  he  had  been  returned 
on  the  schedule  as  an  unsecured  ei«ditor,  and  had  received  a 
composition  as  such,  at  liberty  to  fall  back  upon  the  security  of 
his  judgment  mortgage  for  the  balance  of  the  amount  of  his  debt. 
The  only  distinction  between  that  case  and  this  is,  that  here 
composition  bills  were  accepted  and  there  cash.  But  there  is 
no  distinction  in  principle  between  the  effect  of  accepting  com- 
position bills  in  part  payment  of  a  debt,  and  the  effect  of 
accepting  cash  in  part  payment  of  a  debL  It  was  argued,  on 
behalf  of  Mr.  Rooney,  that  Mr.  Edward  Simpson  Samuell 
became  an  assenting  party  in  the  Court  of  Bankruptcy  to  the 
arrangement  proc^dings  under  which  the  composition  was 
effected;  but  there  is  no  evidence  that  proof  (1  mean  in  the 
technical  sense)  was  ever  made  by  him  iu  ttiat  Court.  There 
remains,  of  course,  the  question— Is  the  decision  in  the  case  of 
In  re  Ftrrall  a  good  decision  in  point  of  law  or  not?  Hr. 
Kelly  boldly  asserted  that  it  was  not  a  good  decision  in  point 
of  law,  and  that  1  was  not  bonnd  by  it.  Whether  1  am 
necessarily  bonnd  by  it  or  not,  I  intend  to  be  bound  by  it,  and 
for  these  reasons — First,  it  is  a  decision  of  the  Court  of  Bank- 
Tuptcy  in  a  matter  peculiarly  connected  with  the  jurisdiction  of 
that  Court,  pronounced  by  a  judge  familiar  witu  the  coda  of 
law  regulating  that  Courts  and  much  more  competent  to  decide 
on  such  a  matter  than  I  am.  Second,  I  have,  from  inquiries 
made,  ascertained  that  that  decision  has  been  uniformly  recog- 
nized in  the  Court  of  Bankruptcy ;  and  further,  I  would  observe 
that  the  dispute  there  was  between  a  Judgment  mortgage 
creditor  of  an  arranging  trader,  who  had  subsequently  be»>me  • 
bankrupt,  and  the  assignees  in  bankruptcy,  to  whom  it  would 
have  been  of  importance  to  get  rid  uf  the  judgment  mortgage, 
inasmuch  as  the  effect  of  their  succeeding  in  doing  so  would 
have  been  to  increase  the  funds  available  for  payment  to  the 
general  creditors;  and  I  find  that  Mr.  James  Kernan,  Q  C,  an 
accomplished  bankruptcy  lawver,  who  appeared  on  behalf  of 
the  assignees,  acquiesced  in  the  decision  uf  J  udge  Miller.  1 
confess  that,  when  this  case  was  first  opened  before  me,  I  had  a 
strong  opinion  the  other  way,  but  having  considered  the 
arguments  and  the  decision  in  the  case  of  In  re  ferrall,  I  am 
now  of  opinion  that  the  view  I  was  about  to  take  wuuld  have 
been  a  mistaken  view.  I  shall,  therefore,  allow  the  objection 
of  Mr.  Edward  Simpson  Samuell  with  costs,  to  be  paid  by  Mr. 
John  Kooney,  the  owner  and  petitioner. 
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Mr.  Purcell,  Q.C.  (with  him  Mr.  Houston),  for  the 
respondents There  is  no  analogy  between  an  arrange- 
ment under  the  statate  and  an  arrangement  by  agree- 
ment between  the  creditors.  Notice  to  tiie  recusant 
creditor,  in  an  arrangement  under  the  Act,  is  of  no  avail, 
and  does  not  bind  liim.  He  is  not  obliged  to  express 
dissent.  There  is  no  obligation  on  him  to  stay  his 
hand  from  getting  erery  security  he  can,  consistently 
with  the  provisions  of  the  Act  A  protection  otder 
constitutes  no  bar  ag^nst  a  creditor  registering  his 
judgment  as  a  mortgage.  Until  the  creditor  has  come 
in  and  proved  his  debt  under  section  346,  the  statute 
does  not  recognise  the  debt. 

[Ckbistian,  L.  J. — If  a  creditor  comes  in  and  proves 
at  the  time  appointed  for  claim,  it  is  an  evidence  of 
assent.] 

Until  the  creditor  proves,  he  has  no  locu*  ttandi:  m 
the  tnatier  of  C.  H.,  an  arrangmg  riebtor,  7  Ir.  L.  T.  R. 
70.  Samuell  never  proved  in  the  arrangement  matter. 
Up  to  the  rRgistration  of  the  mortgage,  not  only  is 
there  no  evidence  of  assent  by  Samuell  &  Son,  but  there 
is  evidence  of  dissent  on  his  part.  The  very  fact  of  his 
registering  the  judgment  mortgage  is  an  evidence  that 
he  was  not  an  assenting  party  to  the  composition. 

[Sir  J.  Nafieb,  L.C The  affirmative  lies  on  the 

other  side  to  prove  that  he  did  assent] 

That  is  so.  In  this  case  there  is  nothing  to  prove  an 
election  by  Samuels;  Wurthington  v.  Wiginton,  20  Beav. 
67.  The  intention  in  electing  must  be  evident  The 
receipt  of  money  is  consistent  with  absolute  ignorance 
of  the  facts,  and  does  not  evidence  his  intention  to  elect 

fCHRisTiAN,  L.J Is  there  any  case  where  a  creditor 

who  has  ^t  an  unquestionable  security  has  lost  his 
security,  in  one  way  or  another,  on  parol  or  outside 
evidence,  without  his  having  regularly  come  in  and 
proved  his  debt?] 

There  is  no  such  authority.  This  is  not  a  case  where 
there  was  a  subsequent  and  larger  proposal,  which 
might  show  reasons  for  a  subsequent  modification  of  his 
intentions  with  regard  to  the  acceptance  of  the  compo- 
sition. 

[Christian,  L.J.^Down  to  the  period  when  he 
secured  his  debt  there  is  nothing  as  to  which  Samuels 
himself  could  answer,  for  anything  that  was  alleged  to 
be  done  in  the  way  of  assenting  to  the  proposal  was 
done  by  Fay.] 

The  proposal  confirmed  by  the  Court  was  a  proposal 
to  pay  so  much  on  unsecured  debts,  and  he  could  not 
come  in  under  that,  as  his  debt  was  secured. 

[Christian,  L.J Except  that,  having  had  notice  of 

the  preliminary  meeting,  he  had  notice  that  they  were 
willing  to  pay  on  the  whole  of  the  £327] 

They  must  be  held  to  have  had  qotice  of  the  judgment 
being  registered  as  a  mortgage. 

S Christian,  L.J I  think  that  would  be  rather  a 
ent  extension  of  the  doctrine  of  constructive  notice.] 
There  is  no  case  in  which  the  mere  receipt  of  a 
dividend  from  the  Court  of  Bankruptcy  has  beeu  held 
to  deprive  a  creditor  of  a  security  legitimately  obtained. 
The  only  qnestion  that  remains  is  as  to  the  effect  of  the 
certificate.  It  was  in  March,  1872,  the  arrangement 
matter  was  carried  in  the  Court  of  Bankrujjtcy.  As- 
suming the  bills  were  paid,  the  arrangement  5rould 
have  been  complete  on  the  25th  November,  1 872,  aud 
then  the  estate  would  have  re- vested  in  the  bankrupt, 
who  then  proceeded  to  sell  in  the  Landed  Estates  Court 
for  his  own  benefit  and  there  is  no  person  now,  nor  was 
there  any  person  then,  interested  in  it  save  the  debtor. 
It  is  open  to  us  to  contend  that  the  certificate  which  he 
has  obtained  under  the  Act  of  1872  is  not  applicable  to 


cases  under  the  former  Act  Section  6  of  the  Act  of 
1872  excepts  from  repeal,  "so  far  as  said  sections,  and 
parts  of  sections,  or  any  of  them,  repeal  any  former 
Act,  or  any  part  of  an  Act,  and  except  also  so  far  as 
may  be  necessary  for  the  purpose  oi^  supporting  and 
continuing  any  proceedings  taken,  or  to  be  taken,  after 
the  commencement  of  this  Act  on  any  petition  or  order 
in  bankruptcy  or  insolvency,  filed  or  made  before  the 
commencement  of  this  Act"  In  Lambe'i  Estate,  at  p. 
302,  the  manner  in  which  a  certificate  in  arrangement 
operates  is  laid  down.  The  certificate  bears  date  the  1 2th 
August,  1873,  the  objection  had  been  filed  in  June,  1873, 
and  the  matter  was  perfectly  ripe  for  decision  then ;  our 
rights  in  June  could  not  be  affected  by  a  certificate 
obtained  in  August 

Mr.  Kelly,  in  reply,  relied  on  In  re  Kennedy's  Estate, 
17  Ir.  Cb.  R.  104;  and  refcned  to  20  and  21  Vict  c 
60,  sec.  262. 

Sir  J.  Napieb,  L.C. — In  this  case  the  appeal  has  bean 
brought  to  revame  the  order  of  Judge  Flanagan  o{  the  19th 
January,  1874.  The  oaae  snbatantially  tnms  on  this — 
Whether  Samuell  and  Son  had  a  right  to  get  the  fruit  of 
their  jodgmtnt  mortgage !  It  is  scarcely  denied,  if  at  all, 
that  the  proceMlings  up  to  the  time  of  the  regiatratioa  of 
the  judgment  were  regular,  and  that  there  was  nothing  to 
legally  interrupt  the  course  of  &e  proceedings  up  to  the 
time  of  the  registration  ;  but,  during  a  part  of  the  course  of 
proceedings  towards  the  judgment  mortgage,  an  arrange- 
ment under  the  B.  &  I.  Act  (Ir.)  1857,  was  going  on,  and 
it  is  said,  on  behalf  of  the  appdiani^  that  the  effect  of  what 
took  place  with  refermce  to  this  latter  proceeding  was  to 
nullify  the  judgment  mortgage  proceedings  and  set  them 
aside  altogether.  On  the  other  hand,  the  respondent  does 
not  object  to  a  certain  variation  in  the  order,  which  would 
allow  to  the  estate  what  he  received  under  the  ansngemellt 
composition  on  bis  secured  debt,  be  the  amount  of  it  what 
it  may,  so  that  he  might  not  receive  both  the  composition 
money  and  also  all  he  could  get  under  the  security.  With 
regard  to  the  course  of  the  prooeedings  by  which  he  obtained 
the  judgment  mortgage,  it  aeems  to  be  clearly  right  unless 
it  be  shown  firstly,  that  they  were  stayed  in  operation  under 
the  statate,  or  secomlly,  that  by  some  general  rule  of  law 
there  was  some  satiafacUon  tending  to  satisfy  the  mortgage. 
A  great  deal  of  cunfusion  lias  arisen  from  not  keeping  those 
two  things  diatinct.  As  regards  the  first  point,  it  is  to  be 
ob»erved  that  the  statute  operates  entirely  irrespective  of 
iiitention  ;  the  question  of  intention  having  reference  only 
to  the  iither  point.  This  xtatutable  defence  must  bn  made 
out  pursuant  to  the  statate,  and  it  must  be  shown  that  the 
proceedings  under  the  aiTangement  had  by  act  and  opera- 
tion of  law  constituted  a  bar  to  the  proceedings.  In  two 
cases  the  law  is  veiy  well  expoimded,  in  re  Fmall,  and  in 
rt  Lambt.  In  the  former  case  we  have  a  very  careful  judg- 
ment delivered  by  Miller,  J.  The  latter  case  is,  of  course,  of 
higher  authority,  and  the  exposition  of  the  law  there  pro- 
nounced renden  it  quite  unnecessary  for  me  to  dwell  much 
upon  it  The  distinction  was  well  put  by  Mr.  Putoell,  be- 
tween the  arrangement  under  the  statute,  and  a  composition 
at  common  law  where  every  one  creditor  has  a  right  to  a  full 
disclosure  of  what  is  dor.e  as  regards  the  other  creditors,  the 
arrangement  being  entered  into  on  the  faith  that  the  advan- 
tages are  equal  to  all.  Bat,  that  has  uo  bearing  on  the 
arrangement  under  the  Act  In  the  arrangement  under  the 
Act  there  is  a  provision  for  enabling  a  oertidn  set  of  creditors 
who  have  proved  their  debts  to  Und  others  oompnlsorily, 
and  the  other  creditors  only  constructively  assent.  Seo. 
848  of  the  Act  of  1867  is  to  this  effect:— "Any  person 
duly  authorised  by  writing  under  the  hand  of  any  creditor 
who  has  proved  a  debt  to  the  amount  of  ten  pounds  and 
upwards,  shall  be  entitled  to  vote  on  the  question  of  assent 
or  dissent  to  the  proposal  of  such  petitioning  trader."  It 
is  only  when  creditors  prove,  that  their  assent  or  dissent 
becomes  material,  because  in  the  voting  such  creditors 
can  bind  the  others^  though  no  matter  whether  individual 
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creditors  asiient  or  disflent,  as  the  actual  majority  of  the 
voters  binds  the  whole — the  whole  body  are  snpposed 
to  give  their  assent  or  to  dissent,  but  only  constructively. 
Therefore,  that  question  of  assent  or  dissent  has  nothing  to 
do  with  the  case,  as  to  this  part  of  it.  It  is  quite  clear 
that  Samuell  was  not  a  creditor  who  had  proved,  though 
he  was  retomed  as  a  creditor  on  the  schedule.  That  is  an 
act  to  which  he  is  not  a  party,  and  his  solicitor,  who  attended 
at  the  preliminary  meeting,  according  to  his  accoaat  when 
they  settled  on  a  composition  of  48,  intimated  that  was  not 
satisfactory,  and  in  his  letter  to  Samuell  he  says  : — "There 
is  much  darkness  and  confusion  about  the  whole  matter, 
and  we  consider  that  bankruptcy  will  be  the  best  mode  of 
throwing  light  on  the  matter,  and  obtaining  a  dividend 
which  won't  be  a  leap  in  the  dark.  As  a  matter  of  pre- 
caution, we  consider  it  better  to  register  a  judgment  mort- 
gage against  the  houses,  and  send  you  an  affidavit  therefor." 
Certainly,  as  far  as  that  letter  has  any  value  in  the  case,  it 
is  a  confirmation  showing  that  Fay  is  right  in  saying  that 
be  did  not  bind  himself  to  accept  the  composition  in  dis- 
charge of  all  the  debt,  as  he  refers  to  having  the  judgment 
mortgage  besides.  Therefore,  in  that  meeting  tiiere  was 
nothing  to  interrupt  or  intercept  the  prosecution  of  the  pro- 
ceedings by  Samuell.  He  might  have  acquired  a  lien  on  all 
the  creditors'  property,  or  have  selected  suoh  portion  as 
would  suffice  for  his  purposes,  and  proceed  to  realize  in  the 
Landed  Estates  Court.  Now  taking  that  to  be  the  case, 
what  is  there  done  under  the  arrangement  clauses  to  create 
a  satisfaction  or  extinguishment,  or  to  nullify  the  operation 
of  the  judgment  mortgage  I  I  can  find  nothing.  Some 
reference  has  been  made  to  the  schedule ;  but  I  can  dis- 
cover no  materials  for  a  defence  in  l>ar  to  an  action  on  this 
judgment.  There  being  no  defence  on  the  statute,  we  come 
to  the  common  law.  It  may  be  said  to  be  a  sharp  proceed- 
ing ;  but  every  one  has  a  right  to  do  what  the  law  allows 
in  order  as  best  he  can  to  recover  an  honest  debt.  Accord- 
ing to  the  old  principle,  the  money  must  be  paid  and 
accepted  as  a  satisfaction,  and  we  must  see  if  what  was 
accepted  by  him  was  accepted  in  such  a  manner  as  that  we 
may  infer  it  was  accepted  in  full  discharge  of  his  unsecured 
and  of  his  secured  debt  for  the  full  amount.  We  can 
hardly  suppose  the  man  could  be  such  a  fool  that  he  in- 
tended to  take  that  composition  and  give  up  his  entire 
visjm  for  his  debt  on  foot  uf  a  security,  i  he  proceedings  for 
obtaining  which  up  to  that  point  had  been  regularly  carried 
on.  Unless  I  could  come  to  the  conclusion  on  the  evidence 
thai  that  sum  was  accepted  with  the  intention  of  its  satis- 
fying the  whole  demand,  I  do  not  see  that  it  was  an  accord 
and  satisfaction  which  would  disentitle  him  to  proceed  on 
this  mortgage.  He  had  a  vested  right,  a  judgment  regularly 
obtained,  which  be  registered  as  a  mortgage.  He  was  not 
a  creditor  proving  in  the  arrangement,  or  having  acquired 
by  proving  a  right  to  control  other  creditors  ;  and  it  is  on- 
necessary  to  say  whether  by  so  doing  he  would  have  con- 
cluded himself  from  relymg  on  his  special  security.  It 
might,  of  course,  be  a  very  sound  distinction  if  by  his  acts, 
by  proving,  and  by  shariug  in  the  voting,  he  had  concluded 
himself.  But  there  is  nothing  here  except  his  having  pocketed 
the  full  composition,  though  I  do  not  think  he  could  be 
taken  as  having  accepted  it  for  his  full  demand.  Credit 
should  be  given  for  what  the  creditor  has  received,  on  the 
secured  portion  of  his  debt,  under  the  composition  in  bank- 
ruptcy. The  appellant,  however,  relied  on  a  different  con- 
tention ;  and  I  have  no  doubt,  if  that  had  been  put  before 
Judge  Flanai^an,  it  would  have  been  allowed.  Therefore, 
with  the  variation  that  that  sum  should  be  deducted,  in  my 
opinion  the  order  should  bo  affirmed,  and  the  appeal  dis- 
missed with  costs. 

Lawbon,  L.C. — In  this  case,  althongh  during  some  parts 
of  the  argument  I  entertained  some  doubt,  I  have  no  doubt 
now  that  we  are  bound  to  affirm  the  order  which  is  the 
subject  nf  the  present  appeal.  This  case  is  substantially 
governed  by  the  decision  in  re  Lambe'iatate.  It  was  sought 
to  distinguish  this  case  by  showing  that  in  Lamhe'i  ettate 
the  creditor  bad  expressly  dissented,  but  that  here  the 
creditor  had  assented.    The  evidence  relied  oo  for  this  is  a 


transaction  at  the  preliminary  meeting,  not  at  either  of  the 
subsequent  ones.  At  that  meeting  Rooney  swears  that 
Fay  was  present,  and  concurred  in  the  amngement  pro- 
posed ;  but  Kay  himself  says  he  did  not  concur,  and  that  he 
stated  he  would  not  advise  bis  client  to  accept  the  arrange- 
ment. It  is  to  be  observed  that  the  tnuler's  solicitor 
does  not  contradict  that  statement,  and  taking  int<i  accuunt 
this,  and  that  letter  of  Fay  to  his  client,  I  am  bound  to 
conclude  that  Fay  did  not  then  concur,  and  there  is  an 
absence  of  any  other  evidence  of  concurrence.  This  was 
the  only  part  on  which  I  had  some  doubt.  But  looking  at 
the  statute,  we  could  not  in  any  event  act  on  suck  a  parol 
assent ;  the  only  assent  is  such  as  is  recognized  by  the  Act 
of  Parliament,  by  a  creditor  who  has  proved,  and  till  a 
creditor  has  proved  his  debt  it  is  not  competent  to  him 
either  to  assent  or  dissent.  If  he  had  proved,  said  nothing, 
and  voted,  it  would  be  a  strong  thing  to  hold  that  he  would 
not  be  bound.  But  there  is  no  evidence  of  such  previous 
assent  on  the  part  of  Samuell.  Then,  the  case  for  the  appel- 
lant rests  on  the  fact  that  Samuell  received  the  dividends, 
amounting  to  4s.  in  the  poon'l,  on  his  entire  debt  of  £327, 
of  which  £94  7s.  was  secured  by  a  judgment  mortgage  on 
the  lands  of  the  debtor.  That  Samuell  did  receive  the 
dividend  of  4b,  in  the  pound  on  the  whole  of  his  £327  there 
can  be  no  doubt.  How  can  we  hold,  upon  that  single  act, 
that  he  agreed  to  waive  and  abandon  his  validly  registered 
judgment  mortgage  security,  and  take  under  this  arrange- 
ment !  On  a  considerable  portion  of  his  debt  he  was  entitled 
to  that  dividend  of  4s,  in  the  pound.  The  difference  he 
must  be  taken,  at  the  worst,  to  have  known,  and  here  all 
that  can  be  alleged  against  him  is  that  he  received  some- 
what less  than  £20  too  mnoh  ;  and  that,  it  is  to  be  observed, 
was  not  sent  through  his  attorney,  but  direct  to  his  own 
place  of  business  in  Liverpool,  and  received  in  the  ordinary 
way.  It  would,  in  my  opinion,  be  going  altogether  too  far 
to  hold  that  an  acceptance  under  such  circumstances 
amounts  to  a  waiver  of  his  vested  right  to  enforce  bis 
security,  I  am  of  opinion  that  the  order  is  substantially 
right,  and  the  only  variation  (which  would  have  been  made 
originally  if  asked)  that  should  be  made  is,  that  Samuell 
should  give  credit  for  the  dividend  which  he  received  on 
the  secured  portion  of  his  debt, 

CBBianAN,  L.J. — I  am  of  the  same  oninion,  and  I  do  not 
propose  to  enter,  in  any  detail,  into  the  case.  It  has  been, 
in  my  opinion,  conclusively  shown  that  of  the  two  classes 
into  which  the  arrangement  clauses  divided  the  creditors — 
the  assenting  majority  and  the  non-axseating  minority — 
Samuell  belonged  to  the  latter,  I  am  of  opinion  that  the 
burthen  of  proof  lay,  not  on  Samuell  that  he  dissented,  but 
on  Rooney  to  prove  that  Samuell  assented.  And  though 
passages  were  cited  from  tn  re  Lambt't  Ettate,  to  show  that 
there  the  creditor  was  a  dissenting  creditor,  and  that  stress 
was  laid  on  the  fact,  yet  that  was  relied  on  there,  solely 
to  show  that  the  common  law  doctrine  had  no  application  to 
the  case— the  doctrine,  namely,  that  where  all  the  creditors 
join  in  a  composition  no  one  has  any  tight  to  secure  to  him- 
self a  secret  ndvantage.  How  has  Booney  sustained  the 
onus  jnvbandil  Merely  by  his  own  affidavit  stating,  in 
general  terms,  that  at  the  first  meeting  Fay  concurred. 
How  is  that  met  by  Fay!  In  a  circumstantial  affidarit, 
not  denying  only  in  general  terms,  but  slating  that  he  dis- 
tinctly told  Booney  and  his  solicitor  that  he  would  not 
assent,  er  rather  that  he  would  advise  his  cUent  that  be 
ought  not  to  do  so.  That  was  open  to  contradiction,  were 
it  possible,  yet  neither  Booney  nor  Booney's  solicitor  hax 
made  any  statement  contradicting  him,  B  ow  do  the  facta 
which  follow  tell?  Which  has  been  corroborated — the 
general  allegation  of  Booney  or  the  particular  statement  nf 
Fay!  Why,  if  Booney's  acoonnt  is  right,  what  was  the 
possible  meaning  of  that  futile  proceeding  of  Fay — of  bis 
going  on  to  obtain  the  judgment,  and  of  his  then  registering 
it  as  a  mortgage !  Why  resort  to  that  futile  expense !  On 
the  supposition  that  he  had  agreed,  it  would  have  been 
simply  worthless.  Therefore,  upon  Uiis  matter  of  fact  that 
down  to  the  20th  February  Samuell  had  not  assented  to  the 
arrangement  proceedings,  I  think  that,  not  only  has  Booney 
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ftiled  to  sostain  bis  burtbun  of  prou^  but  that  Fay  has 
proved  dissent.  What  is  the  oonaequenca  1  I  do  not  pro- 
pose to  rnwat  at  length  what  has  been  already  said  in  re 
Iiamit'$  Ettate,  but  the  organic  difference  between  bank- 
ruptcy and  arrangement  is  this:  bankruptcy  commences 
with  a  vesting  order,  #hich  at  once  divests  the  property  of 
the  bankrupt  and  vests  it  in  his  assignees,  preventing  credi- 
tors &om  putting  themselves  in  a  better  position  as  to  it ; 
bat  arrangement  does  not  divest  the  property  in  the  debtor 
till  a  late  stage  of  the  proceedings,  at  earliest  upon  the 
'doing  of  the  acts  mentioned  in  the  2Qth  &  2l8t  Vic,  o.  60, 
sec.  347,  and  the  resolution  vesting  the  estate  in  the 
assignees.  Till  then,  at  all  events,  the  property  remuns  in 
the  debtor,  and  during  all  that  time,  and  down  to  the  grant- 
inn  of  the  certificate  to  the  debtor  under  sec.  S52  of  the 
same  Act,  the  non-assenting  creditors  are  absolutely  free, 
and  may  proceed  in  any  way  in  which  they  oould  have  pro- 
ceeded before  to  put  themselves  in  a  better  position,  except 
in  so  far  as  they  are  restrained  by  an  ad  interim,  protection 
order.  There  was  an  order  protecting  the  debtor's  person 
and  property  from  process  in  this  case.  But,  did  that  pre- 
vent the  creditor  m>m  going  on  to  obtain  and  register  judg- 
ment in  his  action  which  hehad  already  properly  commenced? 
Was  the  registration  of  the  judgment  as  a  mortgage  a 
violation  of  the  protection  order  ?  If  the  decision  in  Lambe'i 
Ettatt  was  right;  such  registration  was  not  a  process  within 
the  protection  order.  To  that  decision  I  adhere ;  and  it  is 
fortified  by  section  62  of  the  Bankruptcy  Amendment  Act, 
1872,  a  poative  and  not  merely  a  declaratory  enactment, 
that  the  word  "process"  shall  now  include  an  affidavit  to 
register  a  judgment  as  a  mortgage.  The  result  is  that 
when,  on  the  20th  of  February,  Samuell  made  lus  judgment 
a  judgment  mortage,  the  legal  estate  in  Rooney's  property 
passed  into  him  as  mortgagee  under  a  valid  and  binding 
legal  security,  and  he  pnssed  from  the  status  of  an  unsecured 
creditor  into  that  of  a  legally  secured  creditor.  Has  any- 
thing happened  since  to  change  his  position  t  First,  it  is 
said  that  he  accepted  the  promissory  notes,  which  were  sent 
over  to  him  direct.  Those  notes  were  sent  to  him  by  post, 
and  received  by  him  in  the  absence  of  his  attorney,  and 
having  no  one  tu  advise  him.  Of  the  debt  which  was  owed 
him,  £94  7a.  was  secured  by  the  judgment  mortgage,  but, 
for  the  balance  be  was  entitled  in  strict  right  to  his  compo- 
sition. Moreover,  he  was  entitled  to  payment  of  the  rest  of 
his  debt  as  well;  it  was  no  less  a  debt  because  part  of  it  was 
fiirther  secured,  it  retained  its  original  quality  of  a  debt. 
And  being  ofiered  these  bills  fi>r  the  whole  amount,  he  did 
not  look  a  giit  horse  in  the  mouth,  but  took  what  was  offered. 
Fur  that  part  of  them  already  secured  he  must  give  credit. 
But,  upon  what  principle  it  can  be  argued  that  this  is  to  be 
held  to  be  a  destruction  of  his  legal  estate^  vested  under  the 
mortgage,  I  am  utterly  at  a  loss  to  understand.  I  am  forti- 
fied m  this  view  by  the  careful  decision  of  Miller,  J.,  in 
re  PtrraU.  It  is  said,  secondly,  that  after  all  this  had  been 
done — after  he  bad  got  his  mortgage,  after  he  had  received 
this  payment — the  certificate  obtained  under  the  352nd  sec- 
section  (which  I  may  call  certificate  No.  2}  destroyed  bis 
otherwise  prima  facU  right.  And  here  we  are  told  by  one 
gentleman  at  the  bar  that  we  are  bound  by  In  rt  Kennedy. 
I  have  utterly  failed  to  perceive  how  In  re  Kennedy  has  the 
remotest  bearing  on  the  matter,  or  in  what  way  it  is  worthy 
of  l>eing  referred  to  as  binding  on  any  Court.  What  is  the 
decision !  It  is  a  decision  that  it  was  not  time  to  decide 
anything  at  all.  But  indeed,  the  report  in  the  Irish 
Chancery  Reports  is  a  farrago  of  errors  both  of  fact  and  in 
law.  It  ought  never  to  have  been  reported  at  all,  much  less 
■eleoted  to  the  exclusion  of  many  important  decisions  which 
have  never  been  published.  The  only  safe  ground  on  which 
to  act  in  reference  to  that  case  is  the  order  which  is  given 
at  the  end  of  the  report.  What  is  tihe  order !  The  Luded 
KstatM  Court  had  made  absolute  a  conditional  order  for 
■ale ;  there  was  pending  in  the  Court  of  Bankruptcy  a  pro- 
ceeding to  get  certificate  Mo.  2 ;  on  appeal,  the  Court  of 
Obaucery  Appeal  dmply  held  it  to  be  premature,  until  they 
had  ascertained  whether  certificate  Ko,  2  would  be  granted 
at  all,  to  entertain  the  question  whether  the  order  should  be 
made  abediite.    They  resolved  to  keep  open  the  conditional 


order,  so  that  when,  after  future  events,  that  fact  of 
the  obtaining  or  failing  to  obtain  certificate  No,  2  was 
before  them,  they  might  be  in  a  position  to  discharge  or 
make  absolate  the  conditional  order.  And  then  we  are 
told  that  two  experienced  and  long-sighted  men  (including 
the  then  Lord  Justice  of  Appeal,  Blackbume,  J.,  one  of  the 
most  cautious  judges  that  ever  lived)  decided  beforehand 
and  prospectively  that,  in  the  event  of  the  happening  of  • 
possible  contingency,  the  conditional  order  should  not  be 
made  absolute.  Tba  answer  is  to  turn  to  the  order  which 
was  made :  "  The  Court  doth  order  and  declare  that  the 
making  absolute  the  conditional  order  of  the  Landed  Estates 
Court,  dated  the  22nd  October  last,  by  order  of  the  said 
Court,  dated  the  16th  January  last,  was  premature;  and 
accordingly  it  is  further  ordered  that  the  said  absolute  order 
for  sale  be,  and  the  same  is  hereby  set  aside.  .  ,  .  This 
order  to  be  without  prejudice  to  the  right  of  the  said  James 
Reid  to  renew  his  application  to  maike  absolate  the  said 
conditional  order  for  sale,  after  any  decision  of  the  Court  of 
Bankruptcy  and  Insolvency  on  any  application  which  sud 
Robert  Kennedy  mm  make  for  a  certificate  under  the  pro- 
visions of  the  Irish  Bankruptcy  and  Insolvency  Act,  1867." 
That  is  to  say  that,  whether  the  decision  should  be  against 
or  in  favour  of  giving  certificate  No.  2,  the  creditor  was 
simply  to  be  at  liberty  to  renew  bis  application  to  make  ab- 
solute the  conditional  order  before  the  judge  of  the  Landed 
Estates  Court,  and,  if  necessary,  to  appeal  from  his  decision. 
There  was  the  decitUm  in  re  Kennedy.  What  followed  we 
do  not  know;  bnt  what  we  do  know  is  this,  that  the  very 
thing  which  the  Court  kept  open  and  refused  to  decide  in 
that  case,  was  the  very  thing  which  came  before  this 
Court  in  re  Lambe't  Estate.  In  that  case,  on  the  very  day 
on  which  the  conditional  order  for  sale  was  made  absolute 
in  the  Landed  Estates  Court,  certificate  No.  2  was  granted 
to  the  trader  in  the  Court  of  Bankruptcy.  Jndge  Dobbs 
refused  to  set  aside  the  abeolnte  order,  and  it  was  on  that 
refusal  the  case  was  brought  into  the  Court  of  Chancery 
Appeal.  The  Court  of  Appeal  did  there  decide  that  the 
obtaining  of  this  certificate  No.  2,  though  having  the  effect 
of  a  certificate  of  conformity  in  bankruptcy,  had  not  the 
operation  of  divesting  the  security  which  had  been  obtained 
pending  the  proceedings  in  arrangement ;  that  it  was  not 
the  less  valid  in  consequence  ;  and  that  this  certificate  had  a 
prospective,  not  a  retrospective,  effect.  They  held  that  it 
could  no  more  destroy  the  security  already  legally  obtained, 
than  the  certificate  in  bankruptcy  could  destroy  a  legij 
security  obtained  before  the  bankruptcy  proceedings  com- 
menced at  all.  That  decision  we  are  bound  to  follow.  The 
next  argument  addressed  to  us  was  a  cariosity  in  its  way. 
It  was  based  on  the  operation  of  the  262nd  section.  [His 
Lordship  read  same].  That  section  has  no  application  here, 
for  three  all-Bufficieut  reasons  :  (1)  It  relates  to  bankruptcy 
and  insolvency,  and  has  no  applioaUon  to  arrangements. 
Although  it  was  said  that  the  262nd  section  makes  certificate 
No.  2  tantamount  to  a  certificate  of  conformity  in  bank- 
ruptcy, the  giving  to  certificate  No.  2  the  effect  of  a  certifi- 
cate of  conformity  does  not  bring  into  relation  every  clause 
referring  to  bankruptcy,  and  it  has  nothing  to  do  with  the 
effect  uf  the  262nd  section.  (2).  Samuell,  though  he  received 
the  money,  never  proved  or  was  properly  admitted  a  credi- 
tor under  the  proceedings  at  all.  (3).  What  is  it  that  the 
creditor  loses  by  electing  to  prove  under  sectiim  262 !  His 
right  to  proceed  with  his  suit.  The  proof  of  debt  is  to  be 
considered  a  relinquishment  of  the  suit.  Here  the  suit  was 
at  end  long  before  he  received  the  composition  notes.  Is 
there  a  word  in  the  262nd  section  to  show  that  he  is  bound 
to  relinquish  the  secnrity  he  had  previously  obtained  in  the 
nature  of  a  mortgage  1  On  all  those  grounds,  the  appel- 
lant's case  has  failed.  As  to  so  niuch  of  the  promissory 
notes  received  as  would  be  applicable  to  the  discharge  of 
the  I9i  7b.,  credit  shall  be  given  in  the  Landed  Estates 
Court,  as  against  the  sum  which  shall  be  found  dne  on  the 
judgment  mortgage. 

Appeal  dwmissed  loith  costs. 

Solicitor  for  the  appellant,  Bourke. 

SoUdtora  for  the  respondent,  Fay  fr  M'^Gaugh. 
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BOLLS  COURT. 

Reported  by  Cecii.  R  Roche,  Esq.,  Barrister-at-law. 
(Before  Suujtam,  M.R.) 

HCOBES  AND  ANOTHER  V.  D'ArCT. 

18th  April  and  May  7th,  1874 Injunction — Action 

of  trespass — Setting  up  tenancy,  created  by  a  receiver 
appointed  to  receive  rents  for  a  minor. — Assertion  of 
doubtful  equity. 

Where  A,  a  former  receiver  over  portion  of  a  property, 
to  another  portion  of  which  he  was  himself  entitled,  after 
an  order  directing  division  in  a  partition  suit  remained  in 
possession  of  the  entire  property,  and  B,  the  person  entitied 
to  the  other  portion  of  the  lands,  before  execution  of  the 
mutual  conveyances  attempted,  by  force,  to  oust  A  from 
that  portion  of  the  lands  to  mhick  B  was  entitled,  an 
appUixUionfor  an  injunction  against  an  action  for  trespass 
against  B  was  rejused;  but  an  injunction  was  granted  against 
A  setting  up  a  tenancy  from  year  to  year  in  himself  to  a 
portion  of  the  lands,  which  he  alleged  was  acquired  by  him 
while  acting  as  receiver  for  the  whole  property  for  a  minor 
under  the  Court  of  Chancery,  notwUfistaniding  the  recent  of 
rent  from  him  by  the  agent  of  the  minor  subsequent  to  his 
discharge  as  receiver,  A  having  elected  to  accept  a  scheme 
for  division  proposed  under  the  partition  suit,  in  which  the 
portion  of  the  lands  in  question  was  treated  a*  not  m  the 
occupation  of  any  tenant. 

Bill  filed  by  John  Hughes  and  Dillon  Hughes 
against  Domiuick  D'Arcy  praying  that  the  defendant 
be  restrained  from  prosecuting  an  action  at  law  for 
trespass  as  brought  by  him  against  the  plaintiffs,  or 
that  he  be  restrained  by  injunction  fi-om  relying  in  the 
action  on  the  assignment  to  him  of  the  tenancy  of  per- 
sons named  Marne,  and  that  it  be  declared  that  he  has 
no  estate  as  tenant  in  the  lands  of  Church  Park.  The 
facts  of  the  case  were  as  follows:  Joseph  Lynch 
MacDonnell  being  absolutely  entitled,  under  a  lease  for 
lives  renewable  for  ever,  to  the  lands  of  Uoocastle, 
devised  them  to  the  plaintiff  John  Hughes  in  trust  for 
the  testator's  sisters  Sarah,  Eleanor,  and  Mary  Mac 
Donnell,  as  tenants  in  common.  The  testator  died  in 
1866,  at  which  time  Eleanor  and  Mary  were  minors. 
Sarah  married  the  defendant  D'Arcy,  and  on  her 
marriage  her  undivided  one-third  part  of  the  lands  was 
conveyed  on  trust  for  the  use  of  D'Arcy  for  life, 
remainder  to  the  issue  of  the  marriage.  In  1856,  the 
two  minors  Eleanor  and  Mary  were  made  wards  of  tbe 
Court  of  Chancery:  D'Arcy  was  appointed  guardian 
and  receiver.  Eleanor  came  of  age  in  1860,  and  was 
discharged  from  the  wardship  of  the  court ;  but  D'Arcy 
was  not  discharged  as  her  guardian  and  receiver  until 
1871.  Eleanor  died  in  I8U8,  having  by  her  will  left 
one-fourth  of  her  share  to  Mary,  and  three-fourths  to 
the  children  of  Sarah  by  D'Arcy.  Mary  MacDonnell 
was,  in  consequence,  entitled  to  five-twelftli's  of  the 
lands,  the  remaining  seven-twelfth's  going  between 
D'Arcy  and  his  children.  D'Arcy  filed  an  account  as 
guardian  and  receiver  in  1864,  slating  that  a  portion  of 
the  premises  known  as  Churth  Park,  was  held  by  the 
representatives  of  a  person  named  Mame,  and  accounted 
for  the  rents  thereof.  Mary  MacDonnell  was  discharged 
from  the  wardship  of  the  court  1  st  June,  1869.  D'Arcy 
not  having  fully  accounted,  a  summons  was  obtained  in 
1869  by  Mary  MacDonnell  to  compel  him  to  do  so,  in 
consequence  of  which  he  lodged  an  account  up  to  I  st 
May,  1869,  and  afterwards  a  supplemental  account  up 
1st  Nov.,  1 869,  both  of  which  accounts  were  subsequently 
passed.  In  the  first  accouut  he  stated  that  the  field 
called  Church  Park  was  held  by  the  representatives  of 


persons  of  the  name  of  Mame.     In   the  column  of 
observations    in    the    supplemental    account    it   was 
stated  "Church  Park  is  most  of  it  in   Mr.   D'Ar<^'s 
possession  at  an  outlay  of  over  £100  for  compensation 
to    tenants  and   the  parties   tho-eon."    Pending  the 
passing  of  these  accounts,  on  20th  December,  1869, 
Mary  MacDonnell  filed  a  bill  for  partition  of  the  lands, 
and  by  the  final  decree  of  the  Vice-Chancellor,  it  was 
ordered  that  the  lands  be  divided  into  shares  of  five- 
twelfth's  and  seven-twelfth's,  and  that  five-twelfth's  hi 
allotted  in  severalty  to  Maiy   MacDonnell,  and  tlie 
remainder  to  the  defendants,  D'Arcy  and  his  children ; 
that  proposals  for  a  pariition  be  laid  before  the  judge 
in  chamher;   and  that  the  parties  should  hold  their 
shares  in  severalty,  and  execute  mutual  assurances.    A 
surveyor  having  been  appointed  to  divide  the  lands, 
a  two-fold  division  was  presented.     D'Arcy  did  not 
object  to  tbe  Church  Park  being  returned  and  treated 
in  this  partition  as  In  the  owners'  possession  unlet,  and 
not  paying  rent.     He  did  make  certain  other  objections 
which  were  overruled;    and    D'Arcy   was  given  his 
choice  of  lots,  and  he  did  thereupon  make  his  election. 
The  Chief  Clerk  made  a  certificate  to  that  effect,  »hich 
was  approved  of  and  signed  by  the  Vice-Chancellor, 
7th  May,    1673.     On  23rd  Nov.,  1871,  Mary  Mao 
Donnell  died,  pending  tbe  partition,  having  devised  her 
share  in  tbe  lands  to  John  Hughes  the  plaintiff.     Prior 
to  her  death,  and  subsequent  to  her  attainins  age, 
Mary    MacDonnell    appointed    the    plaintiff    Dillon 
Hughes  her  agent.     As  such  agent,  the  defendant  paid 
him  rent  for  three  half  years,  for  which  Dillon  Hughes 
gave  him  recdpts  as  representative  of  Mame.     In 
April,   1873,  Hughes  entered   into  possession   of  the 
lands',    the  evidence   was    conflicting  as  to   whether 
D' Arcy's  Stewart  delivered  up  possession  of  the  lands  to 
the  plaintiffs  servant.     Hughes  put  a  lock  upon   the 
gate ;  some  days  afler  D'Arcy  re-asserted  bis  possesion 
of  Church  Park,   and   locked  the  gate  on   his  own 
account.     On  the  1st  of  May,  Dillon  Hughes  accom- 
panied by  16  men,  proceeded  with  some  violence  to 
break  the  lock  and  take  possession  of  Church  Park. 
For  that  an  action  of  trespass  was  brought  by  D'Arcy, 
against  the  present  plaintiffs,  which  was  now  sought  to 
be  restrained  by  injunction. 

Mr.  aUagan,  C^C.,  and  Mr.  Monahan,  Q.C.  (Afr. 
CNeill  Burke,  with  them),  for  the  plaintiff,  cited 
Stannus  v.  French,  18  Ir.  Eg.  161 ;  Brooke  v.  Lord 
Hertford,  2  P.  Wms.  518;  fuckfeld  v.  BuUer,  Amb. 
198 ;  Boura  v.  Wr^ht,  4  De.  6.  &  S.  265 ;  &.  L^er  v. 
Ferguson,  10  Ir.  Ch.  Rep.  488. 

Mr.  Walsh,  Q.O.  (with  him  Mr.  Macdermol),  for  the 
defendant.  A  Court  of  Equity  will  not  interfere  with 
a  legal  right  upon  the  assertion  of  a  merely  doubtful 
equity,  Osborne  ▼.  Bales,  2  Moore  P.  C.  158. 

SuLLivAli,  M.  R.  (after msntioning  the  fscta  of  the  case) — 
I  cumot  conceive  a  more  mistaken  proceeding  than  the 
forcible  putting  an  end  to  D' Arcy's  possession.  It  is  for 
that  act  the  action  was  brought.  One  of  the  questioDB  in 
this  case  is  whether  D'Arcy  had  a  right  to  maintain  his 
possession  aa  undivided  owner  by  law,  for  if  he  had  I  liave 
no  right  to  restrain  that  action.  It  is  the  re8uiu|>tioD  uf 
tbe  right  by  Hughes  that  must  be  judged  of  as  an  original 
act,  apart  from  the  former  giving  up  pooseasion.  It  has 
been  objected  that  the  plaintiff  was  equitable  owner  of  tive- 
fifth's  of  the  estate,  and  was  clothed  with  a  right  of 
immediate  possessioa.  I  do  not  cxincur  in  that  proposition 
at  all.  In  a  partition  suit,  until  oonveyance  exfwuted,  the 
parties  retain  the  legal  right,  unless  that  right  is  put  au 
end  to  by  an  order  in  the  cause.  It  waa  attempted  to  show, 
on  behalf  of  the  plaintiif,  that  an  equitable  owner  most  be 
regarded  as  a  potential  owner  at  law — that  is  tms  in  the 
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case  of  a  pnrdiaser,  bnt  I  have  never  known  that  it  carriea 
with  it  the  right  of  possisBsion  on  the  part  of  a  purchaser. 
Before  oonveyaoce  executed  one  of  the  co-owners  shonld 
not  tuiili  the  other  out,  until  oonveyance  executed  the  legal 
estate  rvmained  in  full  force,  and  if  either  of  the  co-ownen 
thinks  he  has  a  right,  the  proper  mode  of  proceeding  is  by 
an  order,  and  not  by  taking  forcible  possession.  1  most 
have  a  clear  equity  to  found  the  injunction  upon  ;  the  only 
equity  I  can  see  is  that  there  wax  an  election,  bnt  that  should 
be  the  foundatiun  of  the  order  of  the  court.  If  Hnghes, 
instead  of  this  assertion  of  bis  right  by  force  when  he  found 
the  gate  locked  by  D'A.roy,  had  taken  proper  legal  advice, 
1  venture  to  say  he  would  have  been  advised  to  execute  his 
oonTeyance,  to  compel  D'Arcy  to  execute  the  deed,  and 
then  enter  into  possescion.  As  to  the  general  staying  uf 
the  action,  I  am  of  opinion  that  I  have  no  right  to  restrain 
the  action  on  this  branch  of  the  case.  As  to  the  second 
branch  of  the  case,  as  to  D'Arcy  setting  up  a  tenancy  from 
year  to  year  in  Church  Park,  I  have  not  a  shadow  of  doubt 
that  the  proposition  that  D'Arcy  who  was  the  guardian  of 
these  minors,  should  set  op  a  tenancy  from  year  to  year,  is 
one  of  the  most  absurd  propositions  that  could  be  put  tor- 
ward.  D'Arcy  could  not  get  his  ward  to  make  that  con- 
tract either  by  confirmation  or  original  contract ;  Borrmet 
V.  WaUt,  6  De.  G.  M'N.  ft  6.  283.  As  to  Ellen  the  case 
is  clear  ;  as  to  Maiy  MacDonnell,  when  she  reached  her  age 
of  21  years  in  1809,  she  put  herself  into  the  hands  of 
independent  persons,  she  appointed  her  own  agent,  she  filed 
a  bill  for  partition  and  was  in  a  hostile  position  to  D'Arcy. 
Dillon  Hughes  was  appointed  her  agent,  and  on  16th  Nov., 
1871,  he  gave  a  receipt  for  rent  to  D'Arcy  himself  by  name, 
as  representative  of  Mame,  for  Church  Park.  This 
acknowledges  him  to  be  tenant  of  Church  Park.  D'Arcy 
cannot  rely  on  a  tenancy  created  before  Maty  got  into 
adverse  hands,  nor  can  he  impart  into  his  subetqnent  pos- 
session any  portion  of  an  equity  acquired  before  she  was  of 
age,  until  the  whole  facts  were  laid  bare  to  her.  I  will  not 
allow  D'Arcy  to  have  the  chance  of  obtaining  a  verdict  by 
setting  up  this  tenancy  irom  year  to  year,  by  force  of  an 
origizial  equity  which  he  cannot  set  up  in  tuis  court,  and 
which  is  likely  to  lead  astray.  There  is  another  equity, 
higher  than  the  former  one ;  in  the  partition  salt  he  allowed 
the  landx  to  be  partitioned,  on  the  supposition  that  he  was 
not  tenant  of  Church  Park — can  he  keep  seven-twelfth's  of 
the  estate,  and  then  subsequently  turn  round  and  say  be  is 
tenant  of  Church  Park  ;  D'Arcy  must  be  restrained  bora 
settmg  up  any  tenancy  from  year  to  year  in  the  lands  of 
..Church  Park.  If  the  bill  had  not  prayed  for  a  general 
injunction,  I  would  have  made  D'Arcy  pay  the  costs,  fur 
there  never  was  a  more  inequitable  proceeding,  than  setting 
up  this  tenancy.  Both  parties  must  pay  their  own  costs  up 
to  this  hearing. 

Solicitor  for  plaintiff,  O'Neill. 
Solicitor  for  defendant,  White. 


COURT  OF  QUEEN'S  BENCH. 

Reported  hy  S.  N.  £i.rinoton,  Esq.,  Barrister-at-law. 

(Before  WuiTsaiDK,  C.J.,  O'Bkun,  and  Fjitz- 

QEItAU),  JJ.) 

The  Qdekk  v.  Tux  M  ator  and  Cobpobation  of  Cobk. 

May  2,  1874. — Certiorari — Discretion  as  to  iisuing — 
8^4  Vic  c.  108,  s.  131 — Borough  Hmd—Surplttt — 
Public  benefit  of  inhabitant* — Charitable  iitfirmary — Cork 
Improvemeut  Acts,  1852,  s.  37,  and  1808,  (.  159 — Con- 
stabulary—  iyaterworks. 

Borotiyh  Funds  held  by  Municipal  Corporations,  to  be 
applied  under  3  if  ^  Vic  c.  108,  «.  131,  are  impressed 
wUh  the  character  of  trust  funis,  to  be  disposed  oj  fur  the 
purposes  therein  specified. 

There  is  no  surplus  of  a  Borough  F^md,for  thepurpose 
of  being  applied  for  the  public  benefit  of  die  mAoAtCantt 
<md  improvement  of  the  borough,  under  8^4  Vie,  c  108, 


s.  131,  so  long  as  arty  debt  contracted  after  the  passing  of 
the  Act  remains  due  by  the  Corporation,  while  the  balance 
of  rece^)fs  over  expenditure  is  less  than  the  sum  so  due, 

A  Bofough  Fund,  after  satisfying  the  purposes  primarily 
d^vmd  m  3  ^  4  Vic.,  c.  108,  s.  131,  should  be  applied  to 
the  reduction  of  taxation,  ami  t)ie  ultimate  surplus  disposed 
of  for  the  public  benefit  of  the  inhabitants  of  the  borough 
Olid  the  improvemwt  of  the  borough. 

Qurare,  whether  a  payment  out  of  the  surplus  of  a 
Borough  Fund  is  ^for  tlu  ptAUc  benefit  of  the  inhabitant^ 
of  the  borough,  within  8^4  Vict.,  c.  108,  g.  131,  where 
same  is  allocated  to  a  churitable  infirmary,  to  which  all  the 
inhabitariis  might  resort,  in  order  to  recoup  expenditure 
incurred  in  consequence  of  an  epidemic  extensively  pre- 
vailing in  the  boroughl  Semble  (per  O'Bbibn  <md 
FiTZGEBALD,  JJ.),  1^  woiM  be  foT  pubtic  benefit  of  the 
inhabitants,  within  that  section. 

Observations  (per  Cur.)  as  to  the  necessity  of  greater 
arcumspection  by  municipal  corporations  as  regards  the 
application  of  corporate  funds,  in  order  that  payments  to 
wliich  the  Borough  Fund  is  primarily  liable  may  not  be 
allocated  out  of  other  rates. 

Motion  to  make  absolute  a  conditional  order  for  a 
certiorari,  issued  on  tbe  13tfa  of  June,  1873,  to  remove 
into  the  Court,  for  the  purpose  of  being  quashed,  the 
resolutions  and  proceedings  of  the  defendants  of  the  5th 
of  June  previously,  authorizing  the  payment.of  the  sum 
of  £200  to  the  trustees  of  the  North  Charitable  Infirmary 
of  the  city  of  Cork,  on  the  ground  that  such  proceed- 
ings were  illegal  uid  void,  were  made  without  and  in 
excess  of  jurisdiction,  were  wholly  ultra  vires,  and  not 
within  the  competence  of  the  defendants. 

The  prosecutor,  James  M'Dougall,  was  by  trade  a 
cooper,  residing  in  Corlc,  of  which  city  he  was  a  rate- 
payer and  burgess.  It  appeared  that,  in  pursuance  of 
the  authority  conferred  by  the  S7th  section  of  the  Cork 
Improvement  Act  of  1852,  the  Corporation  allowed  an 
application  by  the  trustees  of  the  North  Charitable 
Infirmary  of  the  city  of  Cork  for  a  sum  of  £700,  which 
was  duly  fiated  by  the  recorder  of  the  borough.  A 
meeting  of  the  corporation  of  Cork  took  place  on  the 
5th  of  June,  1873,  when  it  was  proposed  and  seconded 
that  a  further  sum  of  £200  be  paid  to  the  trustees  of 
the  infirmary  to  recoup  them  for  the  expenditure 
incurred  in  respect  of  the  small- pox  epidemic  then 
prevailing.  An  amendment  was  moved  and  seconded 
to  the  effect,  that  while  they  deplored  the  unhealthy 
state  of  the  North  Infirmary  treasury,  thev  dare  not 
violate  the  spirit  and  letter  of  the  Act  of  Parliament, 
which  fixed  the  maximum  amotmt  at  £700  per  annum 
for  that  duty,  which  sum  had  been  paid  to  the 
treasurer,  and  the  corporation  should  protect  the 
pockets  of  the  rate-payers,  hyr  rejecting  the  application 
for  an  extra  grant,  such  b^ng  cleaify  ille^.  Not- 
withstanding that  amendment  and  protest,  uie  resoln 
tion  was  passed,  and  the  sum  of  £200  was  given  to  the 
trustees  of  the  infirmary.  It  further  appeared,  that 
there  was  an  outstanding  debt  (£3,000)  contracted 
after  the  passing  of  the  Munidpal  Corporations  Act ; 
and  that  a  surplus  alleged  was  not  realized,  and  was 
only  apparent  in  consequence  of  the  borough  fund  not 
having  oeen  charged  with  expenses  to  which  it  was 
liable. 

G.  Fitzgibbon,  Q.C.  (with  him  Rooney),  in  support  of 
the  order,  cited  Attorney-General  v.  Mayor  and  Corpo- 
ration of  Norwich,  2  M.  &  Cr.  429 ;  Queen  v.  Mayor 
and  Council  of  Warwick,  15  L.  J.  Q.  B.  306 ;  Queen  y. 
Corporation  of  Sheffield,  L.  R.  6  Q.  B.  652 ;  Porr  v. 
Attom^-Oeneral,  8  CL  &  F.  409 ;  Grrant,  Cor|)orationa, 
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488 ;  3  &  4  Vict.,  ch.  108,  s.  131  ;  6  &  7  WiU.  4,  ch. 
116;  Cork  ImproTement  Act,  1852  (15  &  16  Tict.,cb. 
143,  «8.  35,  37),  and  local  Acta  1856,  1868,  1 872. 

W.  Johtiton,  Q.C.  (with  him  O'Shaughnessy),  contra, 
cited  Quten  y.  Prat,  16  Q.  B.  82;  Queen  v.  Lord 
Neiohorough,  L.  B.  4  Q.  B.  585. 

Whitsbids,  C.  J. — We  have  heard  thia  esse  most  ably  and 
folly  diacnased,  and  we  do  not  think  that  any  bensBt  would 
■riae  from  poatponing  onr  judgment.  It  ia  a  qaeation 
of  T«iy  great  general  importance  as  regards  the  manage- 
ment of  the  fanda  of  the  varions  corporations  tfaroughnnt 
the  country.  The  applicant  moves  for  a  certiorari  to  dis- 
pute the  validity  of  a  particular  order,  which  has  allocated 
a  anm  of  £200  to  recoup  a  charitable  institution  tn 
Cork.  It  ha«  been  asserted,  on  the  part  of  the  Corpo- 
ration, upon  whom  I  do  not  cast  any  censure,  that  the 
order  should  not  be  granted,  and  at  the  foot  of  their  case 
lie*  the  asanmptioa  of  a  fact,  that  they  had  a  surplua  On 
the  part  of  tbe  applioant,  it  baa  been  shown  tliat  there  is 
nothing  that  has  repealed  tbe  ISIst  section  of  the  3rd  ft  4th 
Victoria,  ohap.  108.  That  Act  of  Parliament  provides  how 
the  funds,  which,  no  doubt,  are  impressed  with  the  charac- 
ter of  tbe  trust,  are  to  be  appropriated.  The  property  of  the 
Corporation  is  held  in  trust,  not  for  the  benefit  of  the  corpo- 
latora  tbamsalTes,  but  of  the  rate  pwen,  and  tbeae  are  en- 
titled to  have  the  pmteotion  of  tbe  Court  in  seeing  that  the 
iitnda  ahall  be  applied  to  the  purposes  designed  by  the  statute. 
Now,  tn  what  manner  are  these  fiinds  to  be  applied  1  To 
tbe  payment  of  the  salaries  of  the  mayor,  tbe  police  magis- 
trates, the  reonrdar,  the  town  olerk  and  treasurer,  and  other 
offioers  of  the  Corporation,  the  erection  and  maintensi.ee  of 
corpoiate  buildings,  and  all  other  expenses  necessarily  in- 
cnired,  and  in  case  the  borough  fund  should  be  more  than 
■uiBflient  for  the  pnrpoaea  aforesaid,  tbe  surplus  should  be 
applied  towards  the  paving,  cleansing,  and  lighting  the 
streets,  or  applied  in  oases  where  tbe  power  given  to  any 
of  the  trustees  for  paving,  cleansing,  and  lighting  the 
streets  should  not  have  been  transferred  to  tbe  council, 
"  for  the  public  benefit  of  the  inhabitants,  and  the  im- 
provement of  the  borough."  The  whole  argument  in 
the  case  turns  upon  tbe  right  onnstroction  of  the  latter 
words.  The  learned  counsel  for  the  Corporation  have 
not  contended  that  the  previously  expressed  purpose — 
the  paving,  lighting,  and  cleanung  of  the  city— shoald 
not  be  fint  satisfied  and  carried  ont,  hot  they  have 
insisted  upon,  and  quoted  authorities  to  sustain  their 
arguments  (Grant's  Law  of  Corporations',  amongst  others), 
that  in  case  the  borough  fund  shall  be  more  thsja  suflScient 
for  the  purposes  (specified),  tbe  surplus  shall  be  applied, 
under  tbe  direction  of  the  council,  for  the  public  benefit  of 
the  inhabitants  and  the  improvsiuant  of  the  borough  ;  but 
the  public  purposaa  are  those  of  the  borough,  and  not  the 
general  benefit  of  tbe  oommunity  at  Urge.  This  is  very 
good  so  &r,  but  it  is  plain  we  cannot  advance  an  inch  in  the 
argument  nntil  we  have  a  mrphu.  We  experienoe  in  this 
case  the  same  difSoolty  as  that  which  ia  encountered  some- 
times in  financial  proceedings — ^we  cannot  be  generous  till 
we  have  a  surplus.  I  was,  in  tbe  early  stage  of  the  oase, 
fascinated  by  the  picture  that  was  drawn  of  Cork,  and  I  was 
quite  charmed  by  the  idea  that,  independent  of  tbe  beautiful 
scenery  of  the  county,  tbe  city  was  comparatively  free  from 
taxation  ;  but  it  was  explained  to  us  with  aconracy,  and  it 
was  highly  interesting  to  perceive  that  tbe  city  of  Cork  has 
not  been  deprived  of  the  advantages  enjoyed  by  the  city  of 
Dublin,  of  being  subjected  to  a  fair  amount  of  looal  r^tea, 
A  sum  of  £20,000,  in  the  shape  of  amortgaffe  on  dty  taxes, 
started  up,  and  came  to  the  front.  I  think  that  the 
counsel  for  the  Corporation  have  established  that,  though 
this  liability  was  primarily  imposed  upon  the  borough 
rate,  practically,  when  we  look  at  tbe  clause  as  to  the 
water  rate,  we  &id  that  the  amount  is  to  be  discharged  out 
of  the  water  rate.  The  water  works  were  completed  by 
thia  fund,  and  the  borough  rate  folk,  who  are  primarily 
liable  for  the  debt,  have  provided  that  it  must  lie  paid  ont 
of  the  water  rates,  and  by  instalments,  as  directed  in  the 
Aot»  and,  to  our  great  gratification,  it  appaan  that  tUa 


debt  is  in  process  of  reduction,  but  some-how  or  other  it  is 
still  a  debt ;  yet  I  would  not  wish  to  rest  my  judgment 
upon  what  I  have  heard  as  to  this  matter.  It  has  been 
shown  substantially  that  the  money  ia  to  be  paid  out  of  the 
water  rate,  which  is  sufficient  for  tbe  purpose,  although 
between  the  lender  and  the  borrower  tiie  mortgagee,  to 
whom  the  debt  is  due,  may  coma  down  upon  the  borough 
rate,  so  that  it  has  been  clearly  made  out  uat  both  borough 
rate  and  water  rate  are  liable  for  this  loan,  although  as 
between  themselves  the  water  rata  must  pay  the  whole 
mortgage.  I  am  a&aid  that  if  counsel  for  the  applicant 
had  been  allowed  to  proceed  further  in  his  address  to  us,  by 
his  industry  he  would  have  shown  that  the  Corporation  runs 
in  debt  to  a  still  greater  amount  than  that  which,  over  and 
above  the  mortgage,  has  been  clearly  established  to  exist. 
Nobody  can  deny  that  it  is  the  first  duty  oi  a  Corporation 
to  accomplish  the  reduction  of  looal  taxation,  if  it  can. 
It  is  so  rarely  attempted,  or  accomplished,  I  refer  to 
it  as  a  legal  theory,  that  if  there  be  a  fund  available, 
you  should  apply  it  to  pay  your  debts ;  if  there  \>e  a 
surplus,  it  is  only  honest  to  pay  what  you  owe  before 
benevolence  takes  possession  of  your  purse.  But,  here  there 
was  a  considerable  debt  due  by  the  borough  fund,  in 
addition  to  the  mortgage,  and  the  conclusion  of  law  is 
dear — there  was  no  warrant  for  the  Corporation  to  do  a 
thing  that,  however  creditable  to  them  as  regards  its 
philanthropy,  did  not  come  within  their  powers.  It  has 
been  insisted  that  this  applicant  is  a  oontumacionB  cooper, 
who  has  no  Iocum  standi  here,  to  complain  of  what  has  bean 
done  ;  but  a  cooper  has,  like  any  other  member  of  Society, 
a  right  to  any  legal  satisfaction  which  he  can  obtain  in  the 
Court  of  Queen  s  Bench,  and  I  cannot  inquire  into  his 
views  or  vocation  ;  1  am  merely  dealing  with  his  rights.  I 
may  say  that  artizans  and  coopers  are  of  a  class  that  we 
should  respect,  for  at  present  they  nearly  govern  the 
empire.  Let  us  now  inquire  why  was  this  sum  of  £200 
voted  to  the  infirmary  ?  Mr.  Johnson  has  told  na  that 
small-pox  invaded  Cork,  and  two  bospititls  were  taken  up 
with  tile  patients.  An  application  was  made  in  a  propw 
manner  by  a  humane  person  to  tbe  Town  Council,  and  they 
made  the  grant  required  to  relieve  crowded  hospitals.  It 
was  a  bona  fide  proceeding,  and  the  party  who  applied  waa 
actuated  by  principles  of  humanity;  but  if  it  had  only 
occurred  to  the  Corporation  that  each  member  should  pot 
bis  band  into  his  pocket,  and  subscribe  £10  to  this  diari- 
table  object,  no  question  would  have  arisen  as  to  the  legality 
or  the  beneviilence  of  tbe  proceeding.  I  quite  agree  with 
Mr.  Johnson  in  thinking  that  the  motive  was  a  landablsk 
one^  if  they  had  authority  to  do  what  has  been  done  ;  but  it 
is  necessary  for  ua  to  hold  a  tight  hand  upon  those  who 
administer  public  trust  funds,  and  we  have  not  anything  to 
do  with  purposes  of  benevolence  unless  they  are  justified  by 
positive  law.  In  our  opinion,  the  positive  law  ia  with  tbe 
applicant,  and  we  tbink  that  the  £200  was  given  by  tbe 
Corporation  at  a  time  when  debts  were  due  by  them,  to  the 
liquidation  of  whioh  the  funds  arising  from  taxation  should, 
in  the  first  instance,  have  been  appUed.  The  cases  which 
have  been  oited  and  the  general  law  applicable  to  the 
matter  give  na  a  certain  discretion  ;  and  Mr.  Johnson  read  a 
oase  in  which  the  Coort  said  that  where  the  fund  bad  been 
appropriated  by  a  corporate  body,  not  contrary  to  morality, 
but,  as  r^ards  technicality  and  legality,  not  properly  or 
accurately,  yet  not  done  in  a  way  amounting  to  a  breach  of 
faith,  the  Court  would  not  interfere.  Here  what  was  done 
was  done  for  a  salutary  purpose,  and  a  sharp  observation 
was  made  by  Mr.  Johnson— namely,  that  tbe  allowance  had 
been  previously  made  to  tbe  hospital  with  the  sanction  of 
the  f^plicant  here,  and  that  the  item  was  inquired  iiito 
before  tbe  Recorder,  and  allowed.  It  ia  not  matter  of 
surprise  to  us  that  the  money  was  so  applied,  and,  looking 
at  the  whole  of  the  case,  we  think  that  the  Corporation 
of  Cork  conceived  that  they  had  authority  to  do  what  they 
did  in  applying  the  money  to  this  charitable  purpose; 
but  I  beg  it  to  l>e  understood  that,  supposing  they  had  a 
snrpioB,  it  is  not  the  business  of  judges  to  encourage  the 
I4>plioation  of  money  otherwise  than  as  tbe  law  allows/nor  is 
it  our  intantioi  to  say,  wbetfaar  or  not,  if  thsy  had  the 
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■oiplus,  that  in  the  wordB  of  the  Act,  and  oonnectiDg  those 
words  with  the  prior  worda  of  the  sentence,  this  was  the  best 
ptupose  to  which  the  money  could  be  strictly  applied.  That 
18  a  matter  for  future  ounsidferation ;  for  the  present,  we 
content  oarselves  with  giving  the  opinion  that  the  Corpora- 
tion of  Cork,  and  other  bodies  similarly  oirciimst>iDced,  most 
accept,  that  until  there  is  a  clear  surplus,  and  that  debt  has 
been  discharged,  such  an  application  of  the  fund  as  that 
which  has  cccnrred  in  the  present  case,  however  creditable 
it  may  be  to  the  individuHl  by  whom  it  has  been  carried 
into  effect,  cannot  in  point  of  law  be  sustainrd.  We  content 
ourselTM  with  giving  expression  to  this  opinion.  We  shall 
make  absolute  the  conditional  order  for  a  certiorari.  The 
money  has  been  actually  paid  to  the  hospital,  and  we  do 
not  intend  to  do  more  than  effectually  give  a  judicial 
warning  to  this  and  every  body  similarly  situated,  itnd  we 
are  of  opinion  that  the  applicant  must  have  his  costs  of  the 
whole  of  these  proceedings. 

O'Bbibn,  J.-  -I  coDcar  in  the  order  pronoonued  by  my 
Lord  Chief  Justice.  The  principles  involved  in  this  case 
are  of  some  importance  as  regards  the  administration  of 
municipal  funds.  It  appears  Uiat  there  has  not  been  any 
"  borough  rate  "  struck  in  the  city  of  Cork ;  and  counsel  for 
the  Corporation  contend  that  the  accounts  produced  before 
us  show  that  for  the  year  in  question  there  was  a  surplus  of 
the  "boroogh  fund,"  which,  under  the  ISlst  section  of  the 
General  Corporation  Act  of  1840  (3rd  &  nh  Yict,  o.  108^, 
the  Corporation  were  entitled  to  apply  "for  the  puilie 
ben^  of  tht  MiabUatUt  and  improvanent  of  the  bonmgh," 
according  to  the  cnncludiii|^  provision  of  that  section  ;  and 
oouDSel  further  contend  that,  considering  the  circumstances 
under  which  the  disputed  payment  of  £2U0  was  made,  and 
the  purposes  for  which  it  was  applied,  it  should  be  regarded 
as  a  payment  made  " for  the pMiebeK/fit  of  ikeinhabUantt." 

I  shall,  first,  consider  the  question  whether  there  was 
actually  any  surplus  of  the  borough  fund  which  was 
properly  applicable  under  that  concluding  provision.  It 
would  appear  from  the  Corporation  account  of  this  borough 
fund,  that  for  the  year  the  receipts  exceeded  the  expenditure 
by  a  balance  of  £1,948  ISs.  8d. ;  but,  upon  reference  to 
some  of  the  items  and  cbaiges  in  IJiat  luid  the  other 
Bcoonnta,  I  think  it  clear  tliat  such  balance,  or  any  part  of 
it,  cannot  be  considered  as  constituting  a  surplus  of  the 
borough  fund.  The  131st  section  refers  to  the  case  of  debts 
due  by  a  Corporation  at  the  patting  of  the  Act,  and  provides, 
with  respect  to  them,  that  the  Corporation,  after  paying  the 
interest  of  such  debts,  may,  if  they  think  fit,  leave  unre- 
deemed or  outstanding  such  portions  of  the  principal  of 
those  debts  as  they  should  not  be  required  to  pay,  and 
may  apply  the  borough  fund  for  the  other  purposes  men- 
tioned in  that  section,  instead  of  paying  any  part  of  the 
principal  of  those  debts ;  but  there  is  not  any  such 
provision  with  roHpect  to  debts  contracted  irfter  the  passing 
of  the  Act.  It  appears  by  the  account  before  us  that 
MTiral  hundred  pounds  are  still  doe  for  debts  oontzacted 
before  the  passing  of  the  Act,  and  the  interest  thereon  is 
included  as  part  of  tlie  yearly  expenditure.  It  iJso,  bow- 
ever,  appears  from  that  account  tliat  a  farther  sum  of 
£3,000  (which  it  is  admitted  was  borrowed  by  the  Corpora- 
tion on  the  security  of  the  borough  fund  after  the  passing 
of  the  Act)  is  still  due  and  unpaid.  It  follows,  accordingly, 
that  so  long  as  that  £3,000,  or  any  part  of  it,  remains  due, 
there  could  be  no  actual  surplus  of  the  borough  fund, 
except  the  balance  of  receipts  over  expenditure  should 
exceed  the  amount  so  due.  And  on  the  account  before  us 
that  balance  is  considerably  less  than  the  £8,000.  It  is 
clear,  therefore,  that,  independent  of  any  other  objection  to 
the  account,  there  was  no  surplus  to  warrant  the  Corpora- 
tion making  the  payment  in  dispute  out  of  the  borough 
fund. 

Couiiael  for  Mr.  M'Cougal,  the  prosecutor,  also  rely  on 
the  fact  that  since  the  passing  of  said  Act  of  1840  another 
som,  of  about  £20,000,  was  borrowed  by  the  Corporation  on 
the  security  of  the  botvngh  fund,  and  that  about  £16,000  is 
■till  due  thereon.  It  appears  from  the  159th  section  of  the 
Cork  Improvement  Act  (1868)  that  this  sum  of  £20,000 


had  iMen  borrowed  and  expended  for  water  works  porpoaes ; 
and  that  section  provides  that  the  water  rates  and  revenue, 
shonld  recoup  and  repay  to  the  borough  fund  all  sums  paid 
from  time  to  time  out  of  said  borough  fund  for  the  principal 
or  interest  of  said  mortgage,  but  that  as  between  the 
Corporation  and  the  per>«n8  who  had  advanced  that  £20,000 
the  borough  fund  should  be  the  fiind  primarily  liable  for 
payment  of  such  principal  and  interest.  That  Act  of  1868, 
also,  provides  that  part  of  such  water  rates  and  rerenUM 
ehould,  after  five  yearu,  be  set  apart  from  time  to  time  as  a' 
sinking  fund  to  pay  off  the  sum  so  borrowed.  It  further 
appears  i>y  the  accounts  that  this  debt  of  £20,000  has  been 
reduced  to  about  £16,000  by  payments  made. out  of  the 
water  rates  and  revenues  ;  tiiat  the  interest  of  said  mortgage 
has  aldo  been  regularly  paid  thereout;  and  that  such  rates 
and  revenues  are  amply  raffident  to  repay  the  entire  of  said 
debt  without  resorting  to  the  borough  fund.  Mr.  M'Dougall's 
ooimsel,  however,  contend  that,  as  the  parties  entitled 
to  this  £16,000  may  resort  to  Uie  borough  fund  for  its 
payment,  it  should  be  considered  as  one  of  the  debts  which, 
under  the  provisions  of  the  131st  section  of  the  General  Act 
of  1840,  the  Corporation  were  bound  to  discharge  before 
the  borough  fiind  could  properly  be  implied  for  the  other 
purposes  mentioned  in  that  section  (excepting  the  debts), 
and  beforo  thero  would,  in  fact,  be  any  surplus  for  such 
purposes.  Considering,  however,  the  droumstanoes  oon- 
nected  with  this  debt,  and  that  the  water  works  rates  and 
rerenoes  are  liable  to  indemnify  the  borough  fund  from  all 
liability  in  respect  of  this  £16,000,  and  are  amply  safficieot 
for  that  purpose,  I  do  not  think  that  the  fitot  of  its  being 
still  due  would  interfere  with  the  powers  of  the  Corporation 
to  apply  the  borough  fund  for  the  other  purposes  mentioned 
in  that  131st  section ;  but  it  is  not  requisite  for  the  pur- 
poses of  the  present  case  to  decide  that  question. 

Other  objections  to  the  accounts  have  been,  also,  relied  on 
as  xhowing  the  ill^ality  of  the  payment  in  dispute.  By 
that  131st  section  the  bwough  fund  (subject  to  the  provision 
as  Co  the  Corporation's  debts)  is  directed  to  be  applied  for 
various  other  purposes  thurein  mentioned ;  and  it  is  only 
the  uUimaU  iur/>2iu  of  the  fund,  after  satisfying  thoi-e 
purposes,  which  ia  decUred  applicable  "for  the  public 
Oen^tt  of  the  inhabitanti."  It  appears,  however,  from  the 
accounts  before  us  that  the  payments  required  fur  some  of 
those  purposes  have  been  made  out  of  moneys  realized  by 
other  rates,  without  any  part  ef  the  borough  fund  contribut- 
ing to  such  payments.  I  need  refer  only  to  one  snmr— 
namely,  the  charges  of  £1,162  for  additional  constabulary 
force,  which  appears  to  have  been  made  out  of  the  "  general 
fmrpote  rate,"  levied  under  the  37th  sectiun  of  the  Cork 
Improvement  Act  of  1862,  although  under  the  122nd  and 
ISlst  sections  of  the  Munidpiu  Act  of  1840  it  was 
primarily  payable  out  of  the  borough  fund  or  out  of  the 
borough  rate,  which  the  Corporation  were  by  that  Act 
empowered  to  make.  It  is  not  necessary  to  refer  to  the 
other  objections  appearing  on  the  accounts. 

Mr.  M'Dougall's  counsel  have  farther  argued  that,  una 
if  there  were  a  surplus  of  the  borough  fund  to  which  such 
concluding  provisions  of  the  1 81st  section  would  apply,  yet 
that  the  disputed  payment  of  £200  should  not  be  considered 
as  a  payment  made  "for  the  jmblie  ben^  of  the  inhtdntanU  " 
within  the  meaning  of  that  section.  If  that  were  the  only 
objection  to  the  payment,  I  think  there  would  be  strong 
grounds  for  sustaining  its  legality.  The  affidavits  show  that 
from  the  extent  to  wUch  the  epidemic  of  the  small-pox  then 
prevailed  in  Cork,  the  payment  was  really  beneficial 
to  the  inhabitants — that  it  was  made  in  support  of  a 
charitable  infirmary  to  which  they  could  all  resort,  and 
that,  in  fact,  it  saved  an  expenditure  to  a  greater  amoant, 
which  would  have  been  otherwise  thrown  upon  them.  I 
may  refer  on  the  question  to  part  of  Lord  Cottenham's 
judgment  in  The  Attomey-Oenend  v.  The  Mayor  of  Nor- 
tcich,  2  MyL  &  Cr.  429,  in  which  he  clearly  intimates  his 
opinion  that  if  a  Corpontion  had  a  surplus  of  the  corporate 
funds  in  their  hands,  to  be  applied  according  to  their  dis- 
cretion tu  the  public  benefit  of  the  inhabitants,  they  would 
properly  exercise  that  discretion  by  applying  a  portion  of 
that  surplus  to  the  payment  of  expenaea  incurred  in  prooeed- 
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ings  teken  for  the  pnrpoae  of  inmring  the  proper  administra- 
tion of  certain  oharity  fundB  also  vested  in  them  for  the 
benefit  of  the  town. 

I  think  it  clear,  however,  upon  the  other  gronnds  I  have 
stated,  that  the  payment  in  dispute  was  not  legally  made ; 
but  Iconcur  with  my  Lord  Chief  Jnstioe in  opinion  that,  nnder 
the  drconutancea  of  the  case,  and  in  the  proper  uxercise  of 
that  discretion  which  the  Court  has  with  respect  to  writs  of 
oertiomri,  we  should  not  in  the  present  case  issue  that 
writ  for  the  purpose  of  quashing  the  resolutions  or  orders 
connected  witii  this  payment.  Our  doing  so  would,  probably, 
cause  considerable  pecuniary  loss  to  persons  •mio  acted 
perfectly  ion4^eie,  and  under  the  erroneous  impression  that 
they  were  legally  warranted  in  making  a  payment  whidi 
was  certainly  beneficial  to  the  inhabitants  at  large. 

With  respect  to  the  irregularity  complained  of  in  paying 
out  of  other  rates  what  was  primarily  payable  out  of  the 
borough  fund,  that  habit  appears  to  have  prevailed  for 
■everal  years  without  complaint  or  objection.  I  should 
infer  from  the  affidavits  that,  before  the  Cork  Imprnvenient 
Act  of  1853,  the  grand  jury  of  that  city,  in  levying  rates, 
Ac,  for  the  purposes  of  the  various  presentments  which 
they  passed,  did  so  without  refennce  to  the  fact  that,  under 
the  Municipal  Act  of  1840,  part  of  the  borough  fund  was 
primarily  applicable  for  some  of  those  purposes,  and  that, 
when  the  Cork  Improyement  Act  of  1852  deprived  the 
grand  jury  of  the  power  of  making  presentments  or  levying 
rates,  and  empoweired  the  Corporation  to  make  a  "  rate  for 
general  purposes  "  (a  37),  and  "  an  improvement  rate  "  (ss. 
118,  120),  the  Corporation,  in  like  manner,  made  and  levied 
those  rates  without  reference  to  the  primary  liability  of  the 
borough  fund  for  some  of  the  purposes  for  which  such  rateii 
were  levied.  But,  whatever  was  the  original  cause  of  this 
erroneous  mode  of  proceeding,  it  should  no  longer  be  con- 
tinued, as  it  might  lead  to  a  misapplication  of  some  of  the 
corporate  funds,  and  unduly  increase  the  liability  of  the 
iatepayer«  ;  and  what  has  transpired  in  the  discussion  of  this 
case  should  impress  upon  the  Corporation  the  necessity  of 
applying  thsir  several  rates  and  funds  in  the  manner 
directed  by  the  Municipal  Act  of  1840,  and  tlieir  several 
local  Acts,  so  that  one  particular  fund  or  rate  should  not 
be  applied  to  pay  what  should  properly  be  paid  out  of 
•ootber. 

FrrzoEBAliD,  J. — I  concur  in  the  judgment  of  the  Conrt, 
and  it  is  only  the  importance  of  the  case  that  could  excuse  a 
word  from  me  in  addition  to  the  observations  that  have  fiillen 
from  the  other  members  of  the  Conrt.  At  an  early  stage  of 
the  aigament,  I  thought  the  case  was  a  dear  one  ;  and  it  has 
bren  simplified  by  the  argument  of  the  applicant's  counsel, 
which  has  oonvertsd  a  surplus  into  a  deficiency.  In  reference 
to  the  legal  ground  of  the  judgment  of  the  Court,  we  need  not 
go  beyond  that,  for  when  once  it  is  proved  thnt  there  is  not  a 
surplus  but  a  deficiency,  the  onler  must  go  to  bring  up  the 
resolutions  and  other  prooeedings,  with  a  view  to  consider 
whether  they  should  not  be  quashed.  The  legal  ground 
upon  which  we  proceed  is  a  short  one,  but  the  case  involyes 
oonsidentions  which  reach  back  further,  and  should  be  a 
warning  to  the  Corporation  of  Cork  and  others,  that  when 
they  come  to  dispose  of  corporate  funds  they  ought  to  be 
weU  advised.  They  have  in  this  case  placed  themselves  in 
a  position,  I  shall  not  say  of  legal  liability,  but  of  peril.  As 
to  the  expenditure  of  the  money,  I  think  it  was  honestly 
and  beneficially  applied,  and  for  a  wise,  public  purpose ;  and 
if  we  had  to  decide  whether  this  was  an  application  of 
money  "for  the  public  benefit  of  the  inhabitants  and 
improvement  of  the  borough,"  I  would  require  strong 
argument  before  I  oonld  come  to  the  conclusion  that  it 
was  not.  It  is  not  necessary  for  us  to  consider  that  point. 
I  may  observe,  in  passing,  that  there  are  other  items  in 
the  account  not  now  questioned,  but  aa  to  which  I  would 
probably  take  a  very  difiinent  view.  The  Corpoiation 
of  Cork,  who,  I  have  no  doubt,  intended  to  exercise 
their  powers  for  the  poblio  good,  should  be  more  upon 
t^eir  guard,  or  they  may  expose  themselves  te  seriona 
legal  lUklnlity.  If  the  question  before  us  had  arisen  upon 
the  8rd  and  4th  of  Viotaria  alona^  it  wonld  have  admitted 


of  little  doubt  or  argument  Lord  Campbell  has  told  ns,  in 
a  case  to  which  we  have  been  referred,  "  that,  before  the 
Municipal  Corporation  Act  corporations  might  do  aa  they 
pleai«d  with  the  corporate  property,  and  no  relief  could  be 
obtained  for  its  misapplication."  The  greatest  public 
abuses  prevuled,  and  the  only  surprise  is  that  any  remnant 
of  corporate  property  was  left.  Lord  Campbell  further 
says  that  the  efiect  of  the  Municipal  Corporation  Act  was 
to  impress  upon  corporate  property  the  character  of  a 
public  trust  for  corporate  purposes — first,  for  certain 
specified  purposes,  and  when  these  were  satisfied,  and  the 
corporate  body  came  to  deal  with  the  surplus,  they  could 
apply  it  only  for  the  public  benefit  and  improvement  of  the 
borough.  When  the  borough  fund  was  more  than  sufficient 
for  the  purposes  first  specified  in  the  Act,  the  Legislature 
defines  other  objects  which  must  be  satisfied  before  there 
can  be  any  surplus  with  which  to  deaL  The  131st  section 
clearly  defines  the  trust  purposes  to  which  the  borough 
fund  is  to  be  applied.  If  the  question  had  arisen  under 
this  Act  alone,  there  would  not  be  any  question  but  that  the 
balance,  after  providing  for  the  carrying  out  of  the  defined 
objects,  should  be  applied  to  the  reduction  of  taxation 
occasioned  by  other  rates,  and  the  paving,  cleaning,  and 
lighting  of  the  city.  The  borough  fund,  after  satisfying  the 
purposes  specifically  defined,  should  be  applied  to  the 
redaction  of  taxation,  and  the  final  surplus,  if  any,  for  the 
public  benefit  of  the  inhahitante  and  improvement  of  the 
borough,  Mr.  Johnson  has  urged  upon  uk,  however,  that 
as  subsequent  Acts  of  Parliament  pruyided  for  the  levying 
of  rates  specially  devoted  to  local  taxes,  the  Corporation 
was  no  longer  imder  any  obligation  to  apply  the  borough 
fund  to  purposes  specially  provided  for  by  those  subsequent 
enactments.  Were  we  called  upon  to  decide  that  questioo, 
which  we  are  not,  as  there  is  not  any  surplus,  I  would 
hesitate  before  I  came  to  the  conclusion  that  the  argument 
of  Mr.  Johnson  was  well  founded.  We  do  not  decide  that 
question,  but  advert  to  it  by  way  of  warning  to  the 
Corporation  of  Cork  and  other  Corporations,  that  corporate 
property  has  been  impressed  with  an  ultimate  trust  fur  the 
reduction  of  taxation,  to  which  it  should  be  applied  before 
it  can  be  safely  said  that  it  is  open  to  the  corporate  body  to 
exercise  any  discretiou  on  its  application  to  other  purposes. 
We  therefdre  make  abnolute  the  conditional  order  for  a 
certiorari  ;  but  as  the  money  (£200)  in  this  case  has  been 
honestly  and  beneficially  applied  for  public  purposes,  and 
ought  not  to  be  recalled,  we  direct  that  the  certiorari  should 
not  issue,  but  that  can  be  done  only  by  indemnifying  the 
applicant  from  all  costs. 

Ordered,  fhat  anae  shown  he  tUiallowed,  and  the  condi- 
tional order  made  abtolute,  with  costs  to  be  paid  out  of  the 
eorporcUe  funds:  no  writ,  however,  }o  issue. 

Attorney  for  prosecutor,  Franklin. 
Attorney  for  defendants,  M'^Cdrthy. 


Reported  iy  Cbcil  R,  Roche,  Elsq ,  Barrister-at-Law. 

(Before  O'Bhien,  J.,  in  Chamber.) 

Tbb  Qdeek  at  the  pbosbcdtion  of  Anna  Mabia 
MuRPBT  V.  THE  Justices  of  Cochtt  Dublin. 

Dec.  2,  1873, — Assault  on  a  female— Justices  declmng 
^jurisdiction — 12  Vie.,  e.  16,  (.  5 — Application  to  Justices 
of  Petty  Sessions — Onter — Kehearinff — F^esh  evuience — 
Reducing  to  uniting  evidence  tendered. 

Magistrates  at  Petty  Sessions  having  heard  an  assault 
case,  dismissed  same;  and  subsequently  afresh  summons 
was  issued  against  the  defendant  on  the  same  charge.  The 
magistrates  refused  to  rehear  the  ease.  The  protecutiix 
stated  <hat  she  had  fresh  evidence,  but  did  not  tender  the 
evidence  reduced  to  writing, 

Held,  that  as  no  further  informations  were  tendered, 
or  statement  made  to  the  magistrates,  on  hehedf  of  the 
prosecutrix,  showing  what  would  be  proved  betideg  what 
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appeared  on  the  premoue  mformations,  the  Court  mould 
not,  under  12  Vic,  e.  16,  s.  5,  compel  the  magldrales  to 
rehear  the  cane. 

Motion  to  make  absolute  a  conditional  order  of  the 
Queen's  Bench,  that  the  County  Dublin  justices  should 
hear  and  determine,  according  to  law  and  to  their 
duty,  in  the  matter  of  the  summons  or  complaint 
of  Anna  Maria  Murphy  against  W.  B.,  at  the 
Dundrum  Petty  Sessions  District  of  the  county,  on 
the  28th  April,  1673.  The  facts  of  the  case,  appear- 
ing on  the  affidavits,  were  as  follows: — Anna  Maria 
Murphy,  the  prosecutrix,  went,  on  the  23rd  March, 
1873,  about  9.30  pm.,  to  the  Dundrum  railway  sta- 
tion, to  see  a  fnend  off  by  tbe  train.  She  came  back 
accompanied  by  Anne  Cunningham,  and  had  got  into 
the  avenue  leading  to  her  master's  house,  when  Cun- 
ningham called  her  attention  to  a  man,  apparently 
running  from  the  direction  of  a  broken  wall  towards 
where  she  was  walking.  Murphy  called  out  "Is  that 
Hackett?"  (meaning  the  gardener),  when  the  man 
jumped  over  the  wire  paling  at  one  side  of  the  road,  and 
atter  asking  a  question  of  Murphy,  rushed  at  her,  threw 
her  down,  and  made  an  attempt  to  take  improper 
liberties  with  her.  The  two  women  resisted  and  caUed 
out,  and  the  man  ran  away.  According  to  the  best  of 
Murphy's  opinion,  the  man  was  W.  B.  The  prosecutrix, 
went  to  the  police  station,  and  described  the  person  who 
had  assault^  her;  the  police  arrested  W.  B.,  who  was 
identified  by  the  women  as  the  man  who  had  committed 
tbe  assault.  Informations  were  sworn  against  W.  B., 
who  was  summoned  to  attend  before  the  Petty  Sessions, 
31st  March,  1873.  Evidence  was  tendered  on  behalf  of 
W.  B.,  that  Cunniogham  hesitated  some  time  bef(n« 
identifying  him ;  and  that  he  had  on  a  short  coat,  and 
had  a  large  book  under  his  arm,  on  the  night  in  question ; 
and  the  women  swore  that  the  man  who  attacked  them 
had  a  long  dark  coat  on.  It  was  also  deposed  that 
W.  B.  was  at  the  station  at  10  o'clock  p.m.  on  that 
night,  and  that  he  returned  to  his  own  house  very  shortly 
after.  The  minority  of  the  bench  were  in  favour  of  not 
sending  the  case  to  trial,  and  the  chairman  said  he 
would  mark  in  the  book  "  Dismissed  without  prejudice." 
On  24th  April  the  prosecutrix  again  summoned  W.  B. 
upon  the  same  charge.  The  prosecutrix  had  since  dis- 
covered three  other  persons  who,  she  asserted,  would  give 
additional  and  important  evidence  in  her  behalf;  these 
witnesses  were  present  in  court,  but  the  prosecutrix  did 
not  state  what  the  nature  of  the  evidence  was,  nor  were 
the  names  of  the  witnesses  given,  nor  were  any  informa- 
tions tendered  or  produced  in  court.  The  prosecutrix 
applied  to  have  mformations  duly  returned  for  trial 
against  W.  B.  The  magistrates  read  from  the  magis- 
trates' book  a  statement  that  the  case  had  been 
"  dismissed  upon  the  merits  "  The  defendnnt  objected 
to  the  case  being  reheard.  The  prosecutrix  represented 
that  it  was  the  duty  of  the  bench  to  hear  the  evidence 
to  be  ofiered  in  support  of  her  application,  and  if  they 
entertained  any  doubt  as  to  their  power,  that  they  should 
take  the  opinion  of  the  proper  legal  authorities.  The 
magistrates  refused  to  hear  the  case,  or  any  evidence  on 
the  subject,  and  made  the  foUowiag  order: — "The 
magistrates  decline  to  hear  this  case,  it  having  been 
heard  and  dismissed  by  this  Court  on  Slst  March, 
1 873."  The  affidavit  of  the  majority  of  the  magistrates 
stated  that  they  did  not  act  on  the  groimd  that  they  had 
no  jurisdiction,  but  that  they  did  not  consider  the  facts 
of  the  case  such  as  to  warrant  them  in  exercising  it. 
In  their  discretion  they  refused  to  enter  into  the  case  a 
second  time. 


Waters,  Q.C.  (with  him  Walt),  for  the  prosecutrix — 
We  apply  to  make  absolute  the  conditional  order  for  a 
rule  obtained  under  12  Vic,  c.  16,  sec.  d.  The  magis- 
trates say  that  they  have  dismissed  the  case  already; 
that  is  a  declining  of  jurisdiction.  The  magistrates 
were  under  a  misapprehension  in  point  of  law,  that  they 
could  not  entertain  the  complaint  of  the  prosecutrix ; 
that  is  shown  by  the  words  of  the  order.  A  mandamus 
will  be  granted  to  compel  magistrates  to  hear  a  second 
information  for  breach  of  the  excise  laws,  although  they 
have  already  dismissed  one  for  the  same  offence  on  a 
teehnioal  objection.  Commimioners  of  Excise  v.  Thornton, 
1  I.  L.  B.  5;  R.Y.  Justices  o/Kesteven,  3  Q.B.  810 ;  R. 
V.  Brown,  7  £.  &  B.  757  ;  ^ueen  ▼.  Justices  of  Meath, 
•2  Leg.  R.  8. 

Cwran,  for  the  defendant  W.  B The  order  was 

made,  not  under  the  idea  that  the  magistrates  had  no 
jurisdiction,  but  because  they  thought  it  would  not  be 
fair  to  the  defendant.  The  magistrates  had  heard  the 
defence  on  Uie  first  hearing,  and  did  not  believe  the 
identification  was  sufficient.  The  bringing  forward  the 
charge  a  second  time  looked  like  persecution.  The  pro- 
secutrix did  not,  on  the  second  occasion,  tell  who  were 
her  witnesses,  or  what  was  the  nature  of  then:  evidence. 
"  Written  informations  should  be  tendered,  and  on  ap- 

Elications  like  the  present,  these  informations  should  be 
rought  before  us  tnat  we  may  judge  of  dieir  sufficiency. 
It  is  not  enough  that  the  substance  of  them  should  be 
stated  to  the  magistrates,  but  having  been  reduced  to 
writing,  and  tendered  to  them,  if  they  refuse  to  take 
them,  on  coming  before  us  we  would,  upon  due  consi- 
deration, grant  or  refuse  the  motion ;  Ex  parte  Hughet, 
1  I.  L.  R.  292,  per  Burton,  J.  So,  H.  v.  Gresson,  3  Is. 
L.  R.  13;  /J.  v.  Kel^,  6  Ir.  Jur.  276.  The  remedy 
under  12  Vic.  c.  16  will  not  be  granted  in  cases  where 
a  writ  of  mandamus  would  be  refused.  The  writ  of 
mandamus  is  not  granted  to  give  an  easier  or  more 
expeditious  remedy,  but  only  where  there  is  no  other 
remedy,  being  both  legal  and  specific ;  the  Court  has 
refused  to  grant  (or,  if  granted,  quashed)  the  writ  in 
cases  where  there  is  a  specific  legal  remedy,  either  at 
Common  Law  or  by  Act  of  Parliament;  Tapping, 
mandamus,  18.  There  were  other  remedies  in  this  case 
— under  the  Vexatious  Indictments  Act,  22  &  23  Vic 
c  17,  when  the  justices  refuse  to  commit  or  bail  the 
person  charged  with  any  of  the  offences  specified  in  the 
Act,  then,  in  case  tbe  prosecutor  desires  to  prefer  an 
indictment,  the  justices  may  and  are  required  to  take 
the  recognizance  of  such  prosecutor  to  prosecute  the 
said  charge,  and  to  transmit  such  recognizance,  informa- 
tion, and  depositions  (if  any)  to  the  court  in  which  such 
indictment  ought  to  be  preferred,  as  if  they  had  com- 
mitted the  accused  for  trial.  An  indictment  might 
have  been  preferred  against  the  defendant  for  the 
offence,  by  the  direction  or  consent  in  writing  of  a  judge 
of  tbe  superior  courts  uf  law,  or  of  the  Attorney  or 
Solicitor-General. 

M'Kenna  and  Monroe  for  the  justices. 

O'Bribit,  J. — The  proceedinga  liera  appear  to  have  origi- 
nated on  the  Slst  March,  187i),  when  the  oaee  was  brou^t 
before  tbe  magistiates  to  send  for  trial.  The  entry  made  on 
that  occasion  shoulU  have  been  made  in  the  wurds  of  the 
Petty  Sessions  Act.  Tbe  qaestion  was  one  of  identification, 
and  tlie  rnkgistrstes  (after  hHviuJ;  had  the  case  before  them 
for  some  considerable  time)  c»iue  to  the  oonoluiion  that  the 
evidence  was  not  ao  satisfactory  as  to  warrant  them  to  act 
npon  it.  I  cannot  review  the  decision  of  the  magistrates  on 
the  case  as  it  stood  on  3lBt  March.  The  evideDoe  may 
have  been  mistaken,  and  tbe  matjiatrates  bad  a  right  to 
come  to  tlie  conclusion  that  it  was  not  satfident  upon  which 
to  allow  them  to  send  the  ease  to  trial.    Ibea  waa  iasnad 


Digitized  by 


Google 


136 

THE  IRISH  TAW  TIMES  REPORTS. 

[Aug.  8, 

C.P.] 

MonORBT  V.  MOROKBT 

•  [C.P. 

the  othsr  ■ummona,  aod  then  a  mucarriage  took  place,  the 
magistrates  being  under  aome  miBcouception  as  to  the  effect 
of  what  they  had  done  before.  The  previous  decision  which 
the;  had  prouounced  did  not  preclude  them  from  (C"i"S  u^to 
the  case  upon  fresh  evidence  being  produced.  But  the  pro- 
Beoutrix  did  not  tender  any  further  informatioDS,  or  disclose 
what  the  nature  of  her  fresh  evidence  was.  The  magistrates 
were  under  a  misapprehension  ;  but  were  they  bound,  as  the 
natter  stood,  to  go  into  the  case  again  t  I  assume  that  the 
former  informations  were  in  court  upon  which  they  bad 
already  exercised  their  discretion .  The  cases  referred  to  by 
Mr.  Ourran  clearly  establish  that  the  Court  must  have 
something  before  it.  Upon  what  were  they  to  go  into  the 
easel  It  must  be  considered  that  the  parties  i^ii^ged  are 
not  to  be  exposed  to  the  chance  of  being  brought  forward 
again  and  again.  If  any  additional  evidence  were  brought 
forward,  the  parties  should  have  reduced  tbeir  evidence  to 
writing,  and  have  said  to  the  magistriites  "  We  will  swear 
this,  and  we  require  you  to  talte  the  inforinationB."  The 
conditional  order  cannot  be  sustained.  If  there  is  any 
further  evidence,  there  is  a  remedy  under  the  Vexatious 
PioMcntion  Act.  I  shall  take  care  that  the  order  made  by 
me  does  not  prejudice  the  right  of  the  prosecutrix  to  go  on. 
The  magistrates  say  that  they  are  willing  to  act  on  the 
suggestion  of  this  Court ;  if  any  fresh  evidence  is  produced 
by  the  prosecutrix,  I  suggest  that  it  should  be  heard.  I 
will  give  no  costs,  as  I  think  a  miscarriage  certainly  took 
place. 

Cause  shown  aUotced. 

Attorney  for  prosecutrix,  Creagh. 
Attorney  for  defendant,  JErmit. 
Attorney  for  the  magistrates,  Oldham, 


COURT  OF  COMMON  PLEAS. 

Reported  by  J.  R.  Stbitch,  Esq.,  Barriiter-at-Iaw. 

(Before  the  Fvi.i,  Court.) 

MORONET   V.    MoBOKET. 

January  23,  31,    1874 Construction  of  will—The 

toord  ^^ property"  passing  real  estate — 23  //•  24  Vict, 
c.  IM,  $.  7i— Ejectment  in  Civil  Bill  Court  against 
over-holding  tenant — Notice  to  quit  not  signed  by  each  of 
two  tenants  in  eomnum. 

A  testator,  possessed  of  real  and  personal  property,  hy 
his  will  appointed  executors,  ordering  '■'•that  they,  my 
executors,  should  act  fairly,  j-c,  in  the  several  divisions  of 
my  property  between  my  beloved  wife  and  my  legitimate 
childreiu'' 

Held,  that  the  word  '■^properly"  passed  the  testator's 
real  estate  to  his  wife  und  children,  as  tenants  in  common. 

A  notice  to  quit  was  signed  by  one  of  two  tenants  in 
common  in  her  own  right  and  on  behalf  of  the  other,  who 
was  residing  abroad.  Although  a  written  consent  of  the 
absent  tenant  m  common  was  given  subsequent  to  the 
service  of  the  rmtice. 

Held,  that  the  notice  was  insufficient,  and  that  an 
ejectment  brought  upon  it  under  23  ir  24  Vict.,  e.  154,  s. 
72,  would  not  lie. 

Case  stated: — The  plaintiffs  brought  an  ejectment 
at  the  Limerick  Quarter  Sessions,  January,  1873, 
against  the  defendant  as  an  over-holding  tenant.  It 
appeared  at  the  trial  that  in  1848,  Barry  being  then 
possessed  of  the  bouse  and  lands,  the  subject-matter  of 
the  suit,  under  a  lease  for  three  lives,  made  his  wiU,  the 
material  portion  of  which  was  as  follows : — 

"  And  for  the  fulfilment  of  ray  intentions  1  hereby  ap- 
point my  brother-in-law,  Mr.  Kirkey,  and  the  Rev.  Mr. 
Hayden,  P.P.,  as  executors  to  this  will,  in  order  that 
they,  my  executors,  should  act  fairly  and  impartially 
in  the  several  divisions  of  my  property  between  luy 


beloved  wife  Marearet  Barry,  alias  Kirkey,  and  my 
l^itimate  children,    && 

The  testator  died  within  the  same  vear,  without 
having  altered  or  revoked  the  will.  At  the  time  of  his 
death  his  wife  and  six  children  were  alive.  His  ddest 
son  afterwards  died  unmarried  and  under  age.  Two 
other  sons  emigrated — one  abont  1859,  the  other  about 
1866 ;  neither  was  married  when  leaving,  nor  had  any 
information  been  obtained  about  them  since  they  left 
Ireland.  Of  the  testator's  remuning  three  children, 
all  daughters,  one  died  under  aee  and  unmarried.  The 
others,  Margaret  Moroney,  widow,  and  Helena  Ford, 
resident  in  Lidia  with  her  husband,  were  the  plaintifis. 
The  defendant  was  the  brother-in-law  of  Margaret 
Moroney,  and  occupied  as  a  yearly  tenant  the  house  and 
lands  comprised  in  the  lease.  In  1872  Margaret 
Moniney  served  the  defendant  with  a  notice  to  quit 
"on  behalf  of  herself  and  her  sister."  The  notice  was 
signed  by  Marearet  Moroney  alone,  but  after  the 
service  Helena  I'ord,  joined  by  her  husband,  sued  a  full 
authority  to  Margaret  to  take  all  such  steps  as  were 
necessary  to  eject  the  defendant. 

The  ejectment  was  dismissed,  and,  on  appeal,  the 
matter  was  brought  before  Deasy,  B.,  at  the  Limerick 
Summer  Assizes,  1873,  when  a  special  case,  setting 
out  the  above  facts  was  stated  under  the  27  &  28  Vict., 
c.  99,  s.  35. 

G.  Pitzgibbon,  Q.C.  (with  him  BlackaO),  for  pUn- 
tiffs. — There  has  been  no  disposition  by  the  will  of  the 
testator's  real  estate.  As  to  it,  he  died  intestate.  The 
word  "  executors  "  saggests  the  proper  construction  to 
be  put  on  the  word  property — viz.,  personal  estate. 
The  plaintiffs,  accordingly,  are  joint  tenants,  their 
father  having  made  no  testamentary  disposition  of  his 
real  estate,  and  they  being  the  only  surviving  members 
of  the  family.  The  plamtiffs  are  not  oo-parceners. 
Bein^  joint  tenants,  the  notice  to  quit  as  signed  was 
sufficient  to  determine  the  tenancy.  They  cited  I  Jar. 
Wills,  pp.  613-15,  ed.  1855 ;  Co  Litt.,  s.  254,  Butler's 
ed. ;  1  Steph.  Com.  Black  357,  6th  ed. ;  Woodf.  L.  & 
T.  295,  8th  ed. ;  Cole  Ejectment,  pp.  45-286 ;  Doe  d. 
Astin  V.  Summersett,  I  B.  &  Ad.  133,  140;  Doe  d. 
Kindersley  v.  Hughes,  7  M.  &  W.  141  ;  Alford  v. 
Vicken/,  Car.  &  lA.  280. 

Heron,  Q.C.  (with   him  R.    ffShaughneasy   and  U. 

Bourke),  for  defendants The  will  of  testator  ^ssed 

his  real  estate,  for  "property"  means  "estate,  and 
"  estate "  passes  realty.  The  legatees,  on  testator's 
death,  became  tenants  in  common,  and  the  plaintiff 
have  that  and  no  other  title.  A  notice  to  quit,  by 
tenants  in  common,  is  not  sufficient  if  signed  by  one  of 
them  only.  The  notice  applies  only  to  a  share  of  the 
tenancy  in  common,  and  wiU  not  terminate  the  tenancy 
as  required  by  the  23  &  24  Vict.,  c  154,  s.  72.  They 
cited  Lynch  v.  Lynch,  Ir.  Gir.  R.  662;  Corboy  v. 
Carboy,  1  Cr.  &  Dix.  572. 

MoBBIS,  J. — ^This  is  a  special  case  leoerved  for  tbe 
opinion  of  this  Court  by  Deasy,  B.,  at  the  last  Limerick 
Summer  Assizes.  An  ejectment  for  over-holding  was 
brought  by  the  plaintiffs,  to  recover  possession  of  certain 
premises  to  whidi  they  are  entitled  under  a  lease  of  1832. 
Margaret  Moroney  and  Helena  Ford  allege  that  tbey 
derive  their  title  to  the  premises  from  their  father  as  joint 
tenants,  because  on  the  death  of  their  last  brother  the  title 
vested  in  them  as  surviving  joint  tenants.  1  he  notice  to 
quit,  which  waM  intended  to  terminate  the  tenancy  of  the 
defendant,  is  signed  by  Margaret  Moroney,  for  herself  and 
on  behalf  of  her  sister.  Now,  if  we  considered  Margaret 
and  her  sister  were  seised  as  joint  tenants,  we  would  hold 
the  notice  signed  by  one  of  the  two  as  soffisient ;  but  tbe 
question  of  tbb  validity  of  the  aotioe  to  qnit  is  foondsd  on 
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the  sappotjtion  of  an  iotesUoy  aa  to  the  real  estate.  The 
will  of  Michael  Barry  Is  short  and  informaL  After  men- 
tioniog  aome  matteni  of  no  importance  to  the  issue,  its 
words  run  thus  : — "For  the  fulfilment  of  my  intentions  I 
hereby  appoint  my  brother-in-law,  Mr.  Joseph  Eb^ey,  and 
the  Uev.  Mr.  Haydea,  P.P.,  as  ezeonton  to  this  will,  in 
order  that  they,  my  ezecnton,  thoald  act  fairly  and 
impartially  in  the  several  divioons  of  my  property  between 
my  bdoTcd  wifs,  Margaret  Barry,  and  my  legitimate 
cmMren,  of  her  begotten."  The  question  is,  did  the 
interest  of  the  testator,  the  lessee,  being  real  estate^  pass 
under  this  wiil!  It  is  settled  law'  that  a  gift  of  "my 
property "  in  a  will  passes  real  estate.  Now,  here  there  is 
no  gift  of  property,  bnt  only  a  general  direction  to  executors 
as  to  how  they  should  divide  property  among  a  class  of  the 
testator's  family.  Considering  the  nature  of  the  property 
and  the  language  of  the  will,  we  are  of  opinion  that  the  real 
estate  passed  thereunder,  ms  being  so,  the  plaintiffs  are 
tenants  in  common  merely,  and  the  notice  to  fffoi,  signed 
by  Margaret  Moromey,  on^  ends  half  the  tenanoy.  In  the 
Superior  Courts  she  might  recover  her  share,  but  she  oonld 
not  do  so  in  the  CivU  Bill  Court,  on  the  authority  of 
Carboy  v.  Carboy,  1  Cr,  &  Diz.  S72,  or  upon  the  pruper 
construction  of  23  &  24  Yic,  c  154,  s,  72, 

It  is  unnecessary  to  consider  what  would  be  the  effect  of 
the  condition  against  assignment  and  sub-letting  in  the 
lease  of  1832. 


Attorney  for  plaintiff,  BlackhaiL 
Attorney  lor  defendant,  ComtoUy. 


DimtM  (^firmed. 


COURT  OF  CHANCERY  APPEAL. 

Reported  by  Muuw  V.  Kbhos,  £aq.,  Baniater-at-law. 

In  re  Da  Sbbancourt,  «  Bankmpt 

May  I;  June   I,  2,   1874 Adjudication — Time  for 

ihowing  cause  agaiitst  validity  of— Laches  in  applying  to 
€mnul—Jtaisdiction  to  rehear,  vary,  and  rescind  orders — 
Hankrupt  applying,  although  not  having  surrendered — 
20  ^  21  Vict.,  c  60,  ».  29,  129,  358—35  t  86  Vict.,  c 
68,».  6—50  (?.  0.1872. 

Although  a  bankrupt  does  not  contest  the  validity  of  his 
adjudication,  within  the  period  prescribed  by  20  ^  21  Vic., 
c.  60,  s.  129,  the  Court  has  jurisdiction  afterwards  to  enter- 
tain an  application  to  rescind  it,  under  35  ir  36  Vic.,  c.  58, 
s.  6.  But  the  Court  will  not  in  general,  in  its  discretion, 
entertain  an  application  for  such  purpose  after  the  periods 
limited  for  showing  cause  under  20  ^  21  Vic.,  c.  60,  s.  129, 
and  for  appealing  under  s.  29  of  thai  Act,  have  elapsed, 
unless  under  special  and  peculiar  circumstances. 

Appeal  from  an  order  madeby  Jndee  Miller,  dismiss- 
ing a  petition  filed  by  Paul  Erolle  de  Serancourt,  to 
have  his  adjudication  as  a  bankrupt  annulled. 

On  the  2nd  December,  1873,  Thomas  Blackwell  (the 
now  respondent)  presented  a  petition  to  the  Court  of 
Bankruptcy,  praymg  that  Paul  Emile  de  Serancourt 
(the  appellant)  should  be  adjudicated  a  bankrupt, 
alleging  that  the  appellant  was  a  trader,  was  indebted 
to  the  respondent  in  the  sum  of  jE62  i7s.  Id.,  and  had 
committed  an  act  of  bankruptcy  by  remaining  out  of 
Ireland  to  defeat  and  delay  said  debt.  On  that  petition 
the  Court,  on  the  2nd  Ciecember,  1873,  adjudged  the 
appellant  a  bankrupt.  The  adjudication  was  advertised 
in  the  Dublin  Gazette  on  the  12th  December,  1873.  A 
duplicate  of  the  order  of  adjudication  was  served  at  the 
appellant's  residence  on  the  2nd  December,  1 373.  The 
appellant  did  not,  within  three  days  from  the  service  of 
the  said  order  of  adjudication,  show  cause  to  the  said 
Court  against  the  validity  thereof,  and  did  not  obtain 
or  apply  for  any  extended  time,  for  the  purpose  of 
showing  snch  cause.    The  appellant  did  not  witiiin 


thirty  days  from  the  date  of  said  order  of  abjudication 
enter  an  appeal  against  the  same,  nor  did  he  obtain,  or 
apply  to  the  Court  of  Bankruptcy  for  any  extension  of 
time  for  such  appeal.  On  the  9th  January,  1874,  the 
appellant  filed  in  the  Court  of  Bankruptcy  a  petition  to 
have  said  adjudication  annulled,  on  the  ground  that  he 
was  not  a  trader  within  the  meaning  of  the  statutes 
relating  to  bankrupts  in  Ireland,  ana  that  he  had  not 
committed  an  act  of  bankruptcy,  as  alleged.  In 
support  of  said  petition,  affidavits  were  filed  by  the 
appellant  and  his  wife,  in  which  it  was  stated  that  the 
appellant,  by  birth  a  Frenchman,  became  a  naturalized 
British  subject  in  1864 ;  that  he  never  carried  on  any 
business  in  Dublin,  bnt  was  a  merchant,  residing  in 
Dublin,  and  trading  exclusively  on  the  continent ;  that 
in  September,  1873,  he  was  laid  up  by  an  attack  of 
illness,  and  on  November  4tb,  1873,  iTent,  by  hia 
doctor's  directions,  to  England,  for  the  benefit  of  hia 
health,  as  the  respondent  well  knew ;  that  the  appellant 
did  not  depart  or  remain  out  of  Ireland  for  the  purpose 
of  defeating  at  delaying  the  respondent,  or  any  other 
creditor ;  that  when  he  heard  of  the  adjudication  he 
was  still  in  En^and,  but  was  prevented  by  his  state  of 
health  from  proceeding  to  have  the  said  adjudication 
annulled  withm  the  three  days  allowed  by  the  statute ; 
and  that  in  his  absence  negodations  were  going  on 
between  appellant's  wife  and  the  respondent,  for  the 
settlement  of  the  matter.  The  appellant  produced  a 
verified  certificate  from  his  doctor,  corroborating  the 
foregoing  statements  as  to  the  appellant's  illness  and 
necessary  departure  for  England.  For  the  respondent 
two  facts  mainly  were  put  forward — viz.,  tnat  the 
appellant,  by  his  own  admission,  heard  of  the  order  of 
adjudication,  and  of  the  time  limited  for  showing  cause 
against  same,  on  the  3rd  December,  1873 ;  that  although 
he  took  no  action  till  the  9tfa  January,  1874,  he 
returned  from  England  on  the  24th  December,  1673. 
Various  affidavits  and  counter  affidavits  were  filed 
bearing  on  the  question  as  to  whether  appellant  was  a 
trader  or  not  within  the  meaning  of  the  Insh  Bankmpt 
Acts,  but  th^  did  not  affect  the  decision,  and  need  not 
be  finrther  referred  to.  Hie  matter  of  the  said  petition 
to  annul  the  adjudication  came  on  for  hearing  before 
Judge  Miller  on  the  23rd  January,  1 874,  and  counsel 
for  the  respondent  having  raised  a  preliminary  objec- 
tion to  the  jurisdiction  of  the  Court  to  entertain  the 
application,  the  case  was  argued  on  that  point  alone, 
without  going  into  any  of  the  evidence.  By  order  made 
on  the  30th  January,  1874,  in  said  matter,  Judge 
Miller  refused  the  t4>pIication,  on  the  ground  that  he 
had  no  jurisdiction  to  entertain  same,  as  reported  ante 
8  In.  L.  T,  R.  60.  The  bankrupt,  at  the  Ume  of  the 
hearing  of  the  said  petition  and  of  the  making  of  the 
said  (»der,  had  not  surrendered,  nor  did  he  up  to  the 
time  of  the  hearing  of  the  appeal  surrender. 

Mr.  Purcell,  Q.C.,  for  the  respondent, — ^There  are 
two  preliminary  objections  to  this  appeal.  Firstly,  that 
the  bankrupt  has  not  surrendered,  and  is  in  contempt. 
Secondly,  tnat  the  official  assignees  are  not  parties  to 
the  suit.  The  other  creditors  ought  to  be  represented 
by  the  assignees  in  whom  the  property  of  the  bankrupt 
has  been  vested. 

Afr.  Porter,  Q.G.,  for  the  appelhuit — Althouf^  the 
order  refusing  the  application  to  annul  the  adjudication 
does  represent  Uie  assignees  as  having  appeared,  they  did 
not  as  a  matter  of  fact  appear,  and  our  sole  opponent 
was  the  petitioning  creditor,  who  is  the  person  really 
interested.  The  asdgnees  were  served  with  notice  of 
the  motion  in  the  Court  below.  Why  should  the 
assignees  oppose,  when  there  was  nothing  to  pay  them 
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their  costs  ?  The  only  creditor  who  has  intervened  is 
the  respondent,  and  practically  this  proceeding  must  be 
carried  on  at  his  expense. 

The  Court  directed  the  assignees  to  be  served  with 
notice  of  the  appeal,  in  order  that  they  might,  if  they 
wished,  appear ;  reserving  the  question  of  costs. 

The  appeal  having  again  been  set  down  for  hearing, 
and  it  being  now  stated  that  the  assignees  declined  to 
appear,  but  that  they  would  be  bound  by  the  result  of 
the  proceedings  to  annul  the  adjudicadon,  the  case 
accordingly  proceeded. 

Mr.  Walker,  Q.C.  (with  him  Mr.  Hottston),  for  the 

appellant The  judgment  of  the  Court  below,  8  Is.  L. 

T.  R.  60,  proceeded  not  upon  the  merits,  but  on  the 
ground  that  the  Court  had  no  jurisdiction  in  the 
matter.  The  question  will  be  whether  there  is  any- 
thing in  the  B.  A.  Act  (Ir.),  1872,  to  control  that  29th 
section  of  the  B.  &  I.  Act,  1857.  Section  6  of  the  Act 
of  1872  provides  that: — "The  Court  of  Bankruptcy  in 
Ireland  shall  continue  to  be  a  Court  of  Law  and  Equity 
and  a  principal  Court  of  Record,  and  may  review, 
resdnd,  or  vary  any  order  made  by  it  in  pursuance  of 
the  said  Act,  or  of  this  Act."  There  is  no  time  limited 
within  whidi  the  order  to  rescind  must  be  made. 
There  is  no  nmilar  provision  in  the  Act  of  1857 ;  nor 
was  there  in  the  English  Act  of  1849,  upon  which 
Carter  v.  Dimmock.  4  H.  L.  337,  was  decided. 

[CHBisnAK,  L.J Is  there  not  an  inherent  power  in 

every  Court  to  undo  an  ex  parte  order  made  improvi- 
dently,  on  a  mistaken  or  misrepresented  view  of 
facts  ?] 

The  only  way  that  decision  presses  me  is,  that  if 
that  inherent  power  did  exist  under  the  Act  of  1849, 
Carter  v.  Dimmock  would  be  an  adverse  authority. 
However,  there  is  since  then  this  6th  section  of  the  Act 
of  1872  expressly  dealing  with  the  matter. 

[Sir  J  Mapikr,  L.C.^-According  to  your  view  of 
the  6th  section,  the  Court  could  deal  with  any  order  at 
all.] 

No ;  the  power  must  be  exercised  by  analogy  to  the 
appeal  powers  given  by  other  portions  of  the  statute. 

[Chbistian,  L,J. — The  question  is  whether,  on  the 
fourth  day  after  that  order  was  made,  the  Court  had  an 
inherent  power  to  undo  an  order  made,  on  an  ex  parte  ap- 
plication, underamisrepresentationof  facts.  Suppose  that 
the  Master  of  the  Rolls  has  been  entrapped  into  making 
some  improper  order,  touching  the  property  or  liberty  of 
an  individual,  and  suppose  tl^ee  montns  dapsed,  would 
not  the  Master  of  the  Rolls  have  power  to  undo  that 

order?    Sib  J.  Napiek,  L.C Is  not  that  the  very 

OTouhd  of  giving  the  three  days  ?    Christian,  L. J 

The  language  of  the  1 29th  section  is  not  that  the  order 
shall  be  at  the  end  of  three  days  final  and  conclusive, 
but  that  it  shall  be  advertised.] 

By  section  8  of  the  English  Act  of  1869  the  same 
powers  are  given  as  by  the  6th  section  of  the  Act  of 
1872.  Carter  v.  Dimmock  decided  that  there  could  be 
then  no  re-hearing  of  an  order  of  adjudication.  But 
the  Court  of  Bankruptcv,  since  the  Act  of  1869,  has  the 
power  to  rehear  on  such  orders ;  ex  parte  Meyer,  in  re 
StepTucny,  L.  R.  7  Ch.  188;  exp.  Brown,  m  re  Jeavona, 
L.  R.  9  Ch.  304. 

[Christian,  L.J ^The  question  is    whether   you 

ought  not  to  exercise  your  new  power  of  rehearing 
within  the  same  time  within  which,  formerly,  a  bankrupt 
had  the  power  of  appeal  under  the  Act  of  1857,  that 
being  taken  as  a  fair  measure  of  discretion.] 

It  would  be  for  the  Coort  below  to  exercise  that 
discretion.  Although  the  bankrupt  has  not  surrendered, 
he  is  not  in  contempt,  at  he  was  not  served  with  a 


summons  to  surrender  under  50,  108  6.  O.,  1872;  and 
so,  the  time  for  surrendering  not  having  arrived,  he  is 
not  barred  from  petitioning;  ex  p.  Austin,  1  M.  D.  & 
De  6.  247.  The  judge  below  did  not  consider  the  non- 
surrender  fatal ;  8  la.  L.  T.  R.  62. 

He  also  referred  to  B.  &  L  Act,  1857,  ss.  1 16, 127, 129; 
B.  A.  Act,  1872,  8.  17;  42,  46,  47,  48,  49  G.  O.,  1872. 

Mr.  Pitney  Q.C.  (with  him  Mr.  Carton),  for  the 
respondent. — We  contend  that  the  judge  had  no  juris- 
diction; that  assuming  he  had  jurisdiction,  the  bankrupt 
has,  by  his  laches,  disentitled  himself  to  any  relief; 
that  the  bankrupt,  being  in  contempt,  had  no  right  to 
be  heard  then,  nor  has  he  any  such  right  now.  Unless 
there  is  something  in  the  Act  of  1872  to  displace  the 
effect  of  Carter  v.  Dimmock,  that  decision  is  conclusive 
on  the  present  case,  showing  that  when  the  time  pro- 
vided by  the  Act  of  Parliament  for  showing  cause  had 
expired,  the  Judge  was  functus  officio  in  the  matter,  and 
that  the  only  course  then  open  to  the  bankrupt  was  to 
appeal.  Carter  v.  Dimmock  is  reported  under  the  name 
oi  ex  parte  Carter,  in  I  D.  M'N.  &.G.  221,  where  Lord 
Truro  indicates  the  policy  and  object  had  in  view  by 
the  Legislature,  in  limiting  the  time  for  disputing  the 
validity  of  adjudications.  That  policy  is,  still,  to  nave 
an  early  decision  on  the  question.  Sections  29,  129, 
358  of  the  Act  of  1857  still  subsist,  and  so  the  6th 
section  of  the  Act  of  1872  must  be  taken  in  conjunction 
with  them.  The  6th  section  merely  provides  that  the 
court  shall  have  statutable  power  to  do  what  it  had 
been  in  the  habit  of  doing  before,  but  with  questionable 
authority — namely,  rescinding  interlocutory  orders  and 
other  such  orders — there  being  some  doubt  as  to  whether 
the  Court  had  power,  under  the  statute,  once  an  order 
was  made  to  reverse  it,  and  the  6th  section  of  the  Act 
of  1872  was  passed  to  remove  that  doubt.  Ex  parte 
Brown,  m  re  Jeavons  <K>nfirms  that  view.  Under  the 
Act  of  1869  the  procedure  tb  obtain  an  adjudication 
is  no  longer  ex  parte,  for,  on  a  prima  facie  case  bung 
shown,  it  IS  ordered  that  the  party  shall  have  notice  of 
the  application,  so  that  he  may  come  in  and  show 
cause ;  and  on  his  failing  to  show  cause,  or  if  he  does 
show  cause,  and  it  is  disallowed,  the  adjudication  is 
made.  The  71  st  section  of  the  English  Act  places  orders 
for  adjudications  in  the  same  category  as  other  orders, 
save  in  two  special  cases.  The  143rd  General  Rule 
(English),  limits  the  time  within  which  an  appeal  may 
be  brought.  In  the  English  Act  there  is  nothing 
equivalent  to  s.  129  of  the  Act  of  1857,  and  nothing 
corresponding  to  47,  48,  49,  50,  G.  Rs.  1872.  In  ex 
parte  Broton,  in  re  Jeavons,  it  was  argued  that  the 
rehearing  had  been  improperljr  granted. 

fCHBisTiAN,  L.J The  jurisdiction  to  rehear  is  as- 
sumed in  that  case  to  exist.] 

There  was  no  limitation  in  the  Act  of  1869.  It  is 
contrary  to  the  policy  of  the  statutes  that,  under  the 
name  of  a  rehearing,  an  appeal  from  an  adjudication 
could  be  had  at  any  time ;  it  would  be  sweeping  away 
all  the  limitations  of  the  time  for  appealing. 

[Christian,  L.J It  does  not  sweep  them  away  in 

this  sense,  that,  assuming  the  jurisdiction  to  exist,  those 
considerations  which  you  put  forward  would  be  very 
powerful  in  particular  cases,  to  induce  the  Court  not 
to  exercise  it ;  but  here  the  question  is  whether  there 
is  jurisdiction  at  all,  no  matter  what  the  affidavits 
disclose.] 

It  has  been  pressed  that  it  would  be  a  hardship  that 
a  party  could  not  come  forward  to  correct  a  dedsion 
obtained  by  misrepresentation  or  mistake.  But  this 
Court  could  hear  further  evidence ;  ex  parte  Miller,  in 
re  Miller,  32  L.  J.  Ba.  45. 
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[Chbistiah,  L.J. — Ab  to  that,  you  need  not  go 
berond  the  29th  section  of  the  Act  of  1857.] 

The  bankrupt  is  disentitled  to  relief  by  reason  of  his 
laches.  He  takes  no  step  at  all  till  the  9th  January  to 
set  aside  this  adjudication,  tliough  he  knew  of  it  on  the 
3rd  of  December,  the  very  day  after  the  order  of  adju- 
dication was  made.  It  was  gazetted  on  December  12th. 
He  says  he  did  nothing,  not  knowing  that  he  could 
show  cause,  though  he  was  over  here  on  the  24th  of 
December,  and  consulted  his  solicitor.  How  strictly 
Uie  limitation  as  to  time  is  upheld  is  shown  by  in  re 
West,  3  De  G.  M'N.  &  G.  1 98,  where  even  infancy  was 
held  to  be  no  reason  for  not  presenting  a  petition  to 
annul  the  adjudication  within  the  proper  time.  More- 
over, the  bankrupt  is  in  contempt,  and  has  no  right  to 
be  heard  here  at  all;  ex  parte  Jones,  11  Ves.  409;  ex 
parte  WiUcinson,  1  Gl.  &  Jam.  387. 

They  also  cited  in  re  Thorold,  1  Phil.  239. 

Mr.  Houston  in  reply.  There  has  not  been  such 
laches  shown  as  would  disentitle  the  bankrupt  to  the 
benefit  of  this  6th  section  of  the  Act  of  1 872,  which  is 
studiously  silent  as  to  any  time  within  which  this  power 
should  be  exercu^d.  Nothing  would  have  been  easier, 
if  the  Legislature  intended  that  an  order  of  adjudication 
should  not  come  under  this  section,  than  to  insert  a  few 
words  excluding  orders  of  adjudication  from  its  opera- 
tion. 

[Lawson,  L.C. — You  might  have  argued  that  as  ex 
parte  Meyer,  m  re  ^ephani/,  was  the  law  in  England 
when  the  Irish  Act  was  passed,  it  was  intended  by  the 
6th  section  of  that  Act  to  give  the  same  powers  to  the 

Irish  Courts.     Christian,  L.J And,  as  it  was  there 

held  that  where  there  was  an  order  itUer  partes  the  judge 
could  rehear  the  case,  that  case  is  therefore  an  a  fortiori 
one,  for  here  the  order  was  ex  parte."} 

Sir  JosiFH  Napixb,  L.C. — ^In  this  esse  of  De  Serancoort, 
a  bankmpt,  we  have  oonadered  the  quegtiona  arising  ;  we 
have  looked  into  the  material  Bections  of  the  various  Acts 
bearing  on  the  matter,  and  into  the  aathoritiee  cited.  The 
question  arises  on  the  two  Acts  of  1857  and  1872,  conslrued 
aa  one  Act.  The  order  of  adjudication  was  made  on  the 
2nd  December,  1873,  and  the  notice  of  it  under  the  129th 
section  was  served  on  the  3rd  December.  The  129th  section 
of  the  Act  of  1857  (always  remembering  that  both  that  Act 
and  the  Act  of  1872  are  to  be  read  together),  governs  the 
point  as  to  how  the  adjudication  is  to  be  dealt  with.  In 
the  first  instance,  it  is  ex  parte;  and  then  there  is  provision 
for  the  service  of  a  duplicate  of  the  adjudication  upon  the 
person  adjudged  bankrupt,  and  such  person  has  got  three 
days  to  show  caute  to  the  Court  against  the  validity  of  the 
adjudication,  or  he  might  apply  for  an  ezteuaion  of  time  to 
show  cause.  If  that  time  lapses,  then  come  tlie  provisiouR 
for  appeal  regulated  by  the  29th  section  of  the  Act  of  1857, 
which  provides  that  every  order  or  decision  of  the  Court 
shall  be  subject  to  appeal,  but  that  such  appeal  must  be 
<rntered  within  thirty  days,  from  the  date  of  the  deciaion  or 
order,  unless  the  time  be  extended  by  the  Court ;  and  then,  if 
that  petition  of  appeal  is  not  entered  and  proceeded  with, 
the  decision  or  order  is  so  far  final,  tiuleaa  aifterwarda  a  suit 
have  been  commenced,  as  provided  by  another  section. 
Here  the  petition  to  the  Court  of  Bankruptcy  was  presented 
after  the  expiration  of  both  the  period  limited  for  appealing 
and  that  limited  for  applying  to  the  Court  itself  by  motion  to 
show  cause.  The  judge  below  thought  be  had  no  jurisdiction, 
that  he  was  controlled  by  the  decision  of  the  House  of 
Lords  in  Carttr  v.  Dimmock.  The  case  of  Carter  v.  Dim- 
mock  yiHti  decided  on  the  12  &  13  Vict.  c.  106,  and  there, 
according  to  the  decision  of  the  Court,  it  was  held  that  there 
was  only  the  one  mode  of  dealing  with  adjudication,  namely, 
by  appud,  Aat  so  far  as  the  Judge  below  was  concerned, 
he  bad  no  more  todo  once  he  pronounced  his  decieion,  or,  to 
use  the  words  of  Lord  Cranworth  : — "  When  the  Commis- 
sioner has  adjudicated,  he  is  fvmttut  qfido  as  to  tfae  ezistenoe 


or  non-.ezisteDce  of  the  order."  Certainly,  under  that  Act 
the  powers  of  the  Court  were  very  meagre.  Every  Court  of 
Record  has  an  inherent  power  over  its  own  proceedings 
before  th^  have  become  final,  and  as  regards  mexe  pro- 
oedure,  it  is  the  servant  of  the  Court ;  even  its  definitive 
judgment  may  be  net  aside,  as  against  good  futb,  &c.,  by 
the  Court,  as  being  a  Conrt  of  Beoord.  But,  whatever 
doubt  may  have  existed  before  the  lato  Act,  there  can  be 
no  doubt  aa  to  the  plenary  powers  given  under  the  6th 
section  of  the  Act  of  1872,  in  which  many  powers  are  men- 
tioned, and  others  perhaps  necesaarily  implied.  The  express 
power  is  given  to  the  Court  to  vary  and  rescind  all  its 
orders ;  and  one  of  the  powers  exercisable  by  a  Court  of 
Equity  is  to  rehear  its  own  decisions,  in  its  cUscretion,  for 
the  furtherance  of  justice  in  proper  cases,  as,  for  instance, 
in  cases  of  fatality  or  mistake,  before  they  have  baooma 
GnaL  Now  in  England,  under  the  early  Act,  the  Conrt 
was  not  in  exprera  terms  so  armed  with  the  power  of  deal- 
ing with  its  own  orders.  The  adjudioation  is  an  order. 
There  are  no  doubt  two  classes  of  orders,  interlocutory  and 
definitive,  or  final,  but  tfae  words  of  the  6th  section  are 
"any  order,"  and  the  form  of  order  of  adjudication  ia,  "it 
ordered  and  adjudged,  etc."  Now,  in  tbi^  view  of  it,  the 
qaeation  ia  whether  under  this  section  of  the  Act,  with 
those  large  and  express  powers,  an  order  of  adjudication  is 
not  included  There  is,  besides,  power  to  show  cause  ;  but 
suppose  a  case  where  the  application  was  made  between  the 
end  of  the  time  limited  for  diowing  cause,  and  the  termina- 
tion of  the  period  for  appealing,  suppose  a  clear  case  upon 
which  of  a  certainty  this  Court  would  order  a  rehearing, 
why  should  not  the  Court  below  under  the  large  powers  of 
this  section  deal  with  that  question  I  In  that  case,  where 
there  is  a  proper  case  for  rehearing,  in  reason  and  und«r  the 
language  of  the  Act  the  Court  ought  to  possess  the  power, 
and  to  exercise  it.  There  is  a  very  apt  case  on  this  matter, 
in  re  Athe,  6  Ib.  Ch.  R.  33.  But  all  the  authorities  agree, 
that  assuming  that  power  of  rehearing  is  to  be  exercised,  it 
ought  tube  exercined  within  the  time  limited  for  appealing, 
and  that  the  Courts  should  regulate  their  course  by  refer- 
ence to  the  time  for  appealing,  becanse  after  the  time 
for  appeal  the  order  ia  final.  After  that  time  the  order 
becomes  the  property  of  the  party.  Under  those  cir- 
cumstances, the  Judge  below  was  so  far  wrong  in  saying 
that  he  had  no  right  to  rehear ;  because  he  still  posseeaed 
a  diacretionary  power.  Dealing  with  the  words  of  the 
English  Act,  in  esc  parte  Broum,  in  re  Jeavom,  Lord 
Cairns — who,  I  know,  entertains  a  strong  opinion  aa  to  the 
propriety  of  not  deciding  anything  not  neceaaary  fur  the 
deciaion  of  the  caae — aaya  : — "  He  must  have  brought  his 
appeal  within  twenty-one  days ;  and  it  appears  to  me  that 
ne  Bhoold  be  departing  from  our  duty  if  we  did  not  adopt 
as  our  guide  the  intention  of  the  Legislature,  shown  in 
fixing  that  limit  in  the  caae  of  appeals.  I  do  not  say  that 
the  Court  is  bound  by  any  express  enactments,  because  re- 
hearinga  are  not  mentioned  in  the  Act ;  bnt  the  granting  of 
a  rehearing  is- a  matter  of  iodulgrnce,  and  muat  be  carefully 
guarded,  otberwiae  partiea  would  gain  by  indirect  means 
the  benefit  of  an  appeal  after  the  time  for  appealing  had 
expired."  That  is  a  guide  for  ua  in  this  case.  Assuming 
that  there  was  a  power  of  re-bearing,  the  application  should 
be  made  within  the  ordinary  time  for  appealing.  In  that 
view  of  it,  though  we  think  that  the  caae  was  not  presented 
to  the  Judge  below  according  to  the  law,  that  it  was  not 
presented' within  the  proper  time,  we  think  also  that  he  was 
so  far  wrong  as  to  go  upon  the  ground  that  he  had  not  juris- 
diction at  all,  and  tlist  he  was  functtu  officio  as  soon  as  the 
time  for  showing  cause  had  expired.  We  do  not  agree  with 
that  view  of  it.  He  was  still  invested  with  all  the  inherent 
powers  of  a  Judge  of  a  Court  of  Becord.  The  appeal  muat 
be  dismissed,  but  without  costs. 

Lawson,  L.C. — The  first  quehtion  is  whether  the  case  of 
Carter  v.  IHmmock  governs  this  case.  Jndge  Miller  was 
of  opinion  that  it  did.  There  is  no  Judge  leas  disposed 
than  I  am  to  draw  fine  diatinotioos,  so  as  not  to  follow 
loyally  cases  which  have  the  weight  of  a  decision  of  the 
House  of  Lords.    But,  having  regwd  to  what  has  ooonned 
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OBoe,  that  cMe  is  no  longer  applicable.  Ex  parte  Ifeyer,  t» 
re  Stephany,  showa  that  it  ia  clear  that  Carter  v.  Dmmoek 
does  not  now  goTem  bankrnptc;  caaei  in  England.  That 
being  the  state  of  the  law  in  England  in  1872,  when  this 
Irish  Act  was  paased— namely,  that  by  reason  of  nubseqoent 
legislation,  especially  section  71  of  the  Act  of  1869,  that 
ease  was  no  longer  applicable  to  bai^mptoy  proceedings  of 
this  nature — what,  then,  is  the  meaning  of  the  6th  section 
frf  the  Act  of  1872 1  An  we  to  saj  that  the  larger  powers 
ffirea  by  that  section  do  not  apply  to  orden  of  adjudica- 
tion !  Are  we  at  liberty  to  introdnee  exoeptioDa !  We 
mast  hold  that  the  order  of  adjudication  is  sobject,  like 
other  orders,  to  be  reverted  by  the  Judge  in  his  dlBcretion, 
He  had,  therefore,  jurisdiction  to  entertain  the  application. 
But,  I  am  equally  of  opinion  that  the  applicant  was  quite 
late  in  making  his  application  to  have  toe  case  reheard. 
On  that  qne(tu>n,  ee  parte  Braan,  in  re  Jeaeont,  is  in  point. 
He  was  adjndieated  a  bankmpt  on  December  2nd,  and 
heard  of  it  on  the  8rd.  He  took  no  step  till  the  9th  of 
January  following,  when  his  time  had  elapsed.  No  exoose  4  \ 
has  be«i  sostained  for  his  not  having  proceeded  at  once. 
FoUowiog  the  rale  laid  down  by  Lcnrd  Cairns,  his  appli- 
cation ong^t  to  have  been  dismissed  below  ;  and  his  appeal 
must  now  be  dismissed. 

CBBlSTlAir,  L.J. — There  are  two  material  qoestions — 
first,  whether  there  was  jurisdiction  in  the  abrtraot ;  and 
seooiid,  whether,  assuming  the  jurisdiction  to  Iiave  existed, 
the  proper  mode  of  ezercisingit  woold  have  been  to  grant 
the  appellant's  application.  The  learned  judge  below  held 
that  he  had  no  jurisdiction  to  entertain  that  motion  at  all, 
and  if  that  was  the  only  groond  on  which  we  onnld  dedde, 
I  should  hold  that  the  appeal  ought  to  be  allowed.  Were 
we  still  governed  only  t^  tbeAotof  ISSTiCJMtsrT.iKininoak 
would  be  oonclusive.  It  was  decided  on  the  Bankraptcy 
Act  of  1849,  the  sections  of  which  dealing  with  ^eee 
matters  cannot  be  materially  distingoiahed  from  the  corres- 
ponding sections  of  the  Irish  Act  of  1867.  In  that  case  it 
was  decided  that,  if  the  party  against  whom  an  order  of 
adjndication  is  made  does  not  come  within  the  very  limited 
time  allowed  by  both  the  Acts  (the  judge  d  the  Bankrupt 
Oonrt  being /unctiM  oficio,  as  Lord  Cranworth  put  it,  after 
•even  days  have  passed  in  England,  and  three  in  Irelsnd),  the 
remedy  is  not  l^  an  applioainon  to  rescind  the  order  by  the 
authority  who  made  it,  but  by  appeal  brought  within  the 
limited  time  to  a  higher  authority.    That  decision  wonld  be 

?lainly  binding  if  we  had  only  to  deal  with  the  Act  of  1867. 
f  the  question  were  still  open  to  us,  I  would  myself  say  that 
Lord  Justice  Knight  Bruce,  whose  opinion  was  of  peculiar 
weight  in  bankruptcy  cases,  was  right.  He  decided  that 
there  did  exist  in  the  judge  of  the  Bankrupt  Court  that 
inherent  power  to  reverse  his  own  deoisicm,  made  on  a  falM 
statement  of  facts.  As  fhr  as  aothority  goes,  it  is  Lords 
Truro  and  Cranwortfa  aeainit  Lord  Justice  Knight  Brace, 
on  a  bankraptcy  question  ;  bat  it  is  •  House  of  Lords 
decision,  and  landing  as  such.  However,  rince  then  Acts 
have  been  passed  for  both  ooontries,  for  England  the  Act  of 
1869,  for  Ireland  the  Act  of  1872.  Now,  3ie  English  Act 
of  1869  made  this  change  in  the  mode  of  obtaining  an 
adjudication,  that,  whereas  under  the  English  Act  of  1819 
(like  the  Iridi  Aot  of  1867)  the  order  was  an  ex  parte  order, 
with  a  power  within  a  very  limited  time  for  the  bankrupt 
to  show  cause,  under  the  Act  of  1869  it  is  an  order  inter 
partee,  for  the  obtaining  of  which  notice  must  be  served  ;  and 
I  need  not  say  that  an  order  of  thHt  kind  is  at  least  as  difB- 
onlt  to  rescind  as  an  order  ao  parte,  such  as  that  under  the 
Act  of  1849.  By  the  71st  section  of  the  English  Act  of 
1869  it  is  provided  that  an  appeal  shall  lie  to  the  chief 
judge  in  bankruptcy  firom  orders  made  by  a  local  jndge,  and 
from  the  chief  judge  to  the  Court  of  Appeal  in  Chancery. 
If  there  were  no  more  than  I  have  mentioned,  Olsrfer  y. 
JHmmock  would  be  an  authority,  as  once  an  adjudication 
was  made  in  solemn  form  it  was  final,  and  the  jndge  was 
powerless  to  deal  with  his  own  order ;  but  there  ia  some 
thing  more  in  section  71,  for  it  is  there  enacted  that, 
"Every  Conrt  having  jurisdiction  in  bankruptcy  under  this 
Act  may  review,  rescind,  or  vaiy  any  order  made  by  it  in 
pnrMMUioe  <A  tbi*  Aet."    tiow,  what   is  established   in 


England  to  be  the  effect  of  that  1  That  Carter  v. /}Ma»oei 
is  an  antiquated  authority,  no  longer  of  the  slightest  value, 
beeanse  it  is  only  applicable  to  an  obsolete  code.  Ex  parte 
Meyer,  in  re  St^pltany,  and  ex  pari*  Brorni,  in  re  Jeavout, 
are  quits  distinct  upon  that.  In  ex  parte  Meyer,  in  re 
Steplumy,  it  never  occurred  to  the  jndge  to  doubt  that  he 
bad  full  authority  to  rescind  his  own  previous  order  of 
adjudication.  The  case  was  bronght  to  the  Court  of  Appeal 
in  Chancery  ;  it  never  entered  into  anybody's  mind  Uiat  the 
Court  had  not  ample  jurisdiction  to  entertain  the  applica- 
tion, and  the  judges  heard  the  appeal  on  its  merits.  Ex 
p.  Brown  is  quite  to  the  same  effsct  The  law,  therefore, 
ander  the  Act  of  1869  is  the  reverse  of  what  it  was  under 
Cetrter  v.  Dimnoek.  Well  thm,  that  being  the  state  of  the 
law  in  England  under  the  Act  ciC  1869,  what  has  since  taken 
place  in  Ireland !  The  Act  dt  1872  has  introduced  into 
Ireland  that  which  was  made  law  in  England  by  the  Act  of 
1 869,  and  the  terms  of  the  6th  section  of  the  u-ish  Act  are 
copied  from  the  71st  section  of  the  Act  of  1869 — "The 
Court  of  Bankruptcy  in  Ireland  shall  continue  to  be  a  Court 
of  Law  and  Equity,  and  a  principal  Conrt  of  Record,  and 
may  review,  rescind,  or  vary'  any  order  made  by   it   in 

Eursuanoe  of  the  said  Act,  or  of  this  Act."  Therefore,  the 
tw  now  is  precisely  as  the  cases  oited  shows  it  to  have 
been  in  England  after  the  passing  of  the  Act  of  1869,  and 
Carter  v.  Jhmniiock  is  obsolete.  Conseqnentiy.  the  decision 
below  could  not  be  supported  on  tlie  sole  groand  that  the 
judge  had  no  jurisdiction  to  entertain  the  application. 

But  secondly,  we  are  called  on  to  consider  whether  the 
order  asked  for  ought  to  have  been  granted.  It  ia  said  that, 
if  so,  the  proper  coarse  wonld  be  to  remit  the  case  to  the 
Court  below,  in  order  that  it  might  have  the  opportunity  of 
exerdaing  that  jurisdiction  whidi  we  have  decided  it  poaaeeses. 
To  do  so  would  be  superfluous.  We  have  the  jurisdiction 
of  the  Conrt  of  Bankruptcy,  and  have  the  right  to  do 
whatever  we  think  the  judge  below  ought  to  have  done  on  that 
motion  now  before  us.  Can  we  doubt  what  would  result, 
if  we  did  send  back  the  case  into  the  Court  below!  It  will  be 
an  act  of  mercy  to  the  appellant  himself  not  to  send  back  this 
case,  but  to  deride  the  motion  ourselves,  and  not  put  parties 
to  fiirther  expense.  In  that  respect  we  have  a  gnide  in  the 
authority  of  ex  parte  Broym,  tn  re  Jeavont.  Assnming  the 
jurisdiction  to  exist.  Lord  Caims  says :—-"  It  appears  to  ma 
we  should  be  departing  from  our  duty  if  we  did  not  adopt 
as  oar  guide  the  intention  of  the  Legislature,  shown  in 
fixing  that  limit  in  the  case  of  appeals.  I  do  not  say  that 
the  Court  is  bound  by  express  enactment,  because  rehearings 
ate  not  mentioned  in  the  Act,  but  the  granting  of  a  rehearing 
is  a  matter  of  indulgence,  and  must  be  carefully  guarded, 
otherwise  parties  would  gain  by  indirect  means  the  benefit 
of  an  appeal  after  the  time  for  appealing  had  expired." 
The  way  I  understand  that  is  this,  that  although  the  Court 
has  an  unlimited  jurisdiction,  that  although  it  is  not  boond 
by  any  strict  law  to  exercise  its  powers  within  the  time 
limited  for  appealing,  and,  therefore,  the  limitation  of  time  for 
the  one  is  not  necessarily  the  same  as  that  for  the  other 
proceeding,  yet  that,  in  the  exercise  of  discretioa,  the  Conit 
should  hold  that  the  bankrupt  ought  to  bring  on  bis  motion 
within  the  time  witiiin  which  he  ought  to  have  ^>pealed 
under  the  former  law,  unless  he  can  show  some  strong 
peculiar  oircumstanoes,  to  relieve  him  from  that  analogy, 
and  take  him  out  of  the  operation  of  that  discretion.  Has 
De  Serancoart  shown  that  ground  for  special  intervention! 
Hb  has  not.  That  matter  of  the  negociation  ended  on  the 
6th  of  December.  He  had  his  wifis  in  this  oonntty,  and  his 
solicitor.  He  himself  returned  on  the  24th,  yet  he  took  no 
steps  till  the  9th  of  January,  when  the  application  was 
made.  There  is,  therefi  >re,  no  groand  for  extraiding  his  time 
beyond  the  limits  to  be  drawn  by  analogy  from  the  limita- 
tion of  time  for  appealing.  On  that  groand,  I  think  we 
ought  to  affirm  the  order  of  the  Court  below,  but  inaxmuch 
as  we  differ  from  the  Court  below,  and  dicmias  the  appeal  ou 
a  ground  different  from  those  brought  forward  and  ai^ed 
in  the  Conrt  below,  we  will  give  no  costs. 

Solicittvs  for  the  appelknt,  Bloon^eldir  Bemier. 
SoUdtor  for  the  respondent,  John  Louit  ^caUan. 
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Estate  of  Dooiat. 

[L.E. 

LANDED  ESTATES  COURT. 

RtparUd  iy  B.  D.  Mdbbat,  Esq.,  Barrister^at-kir. 

(Before  F1.AHA0AN,  J.) 

Estate  of  Doounr,  Owner  and  Petitioner. 

June  23,  1874. —  Voluntary  deed — Effect  of  marriage 
of  person  taking  interest  tmder  a  voluntary  deed — Ex 
foAfatio  eomideration — Registry  Acts. 
.  D.  in  1840,  by  a  voluntary  deed,  duly  registered,  charged 
eerlain  sidou  of  money  on  land  in  favour  of  his  three 
daughters.  M.  subsequently  married  one  of  them,  being 
aieare  of  the  charge  in  her  finour,  and  understanding  it 
vas  to  be  paid,  and  a  settlement,  unregistered,  granting 
said  dwrge  to  M.  on  trust,  was  exeeided  m  1648,  on  the 
marriage.  D.  in  1871,  by  a  registered  lease,  demised  the 
larids  to  his  son  at  a  gross  undervalue. 

Held,  (1)  That  the  marriage  imported  valuable  con- 
sideration into  the  voluntary  deed  of  184U,  and  that  the 
lessee  was  not  a  purchaser  for  value  so  as  to  entitle  him  to 
drfeaX  the  prior  voluntary  deed. 

(2)  Tluit,  assuming  the  lessee  under  the  registered  lease 
of  1871  to  have  been  a  purchaser  for  value,  h*  was  not 
entaUd  to  priority,  as  the  purchaser  for  value  under  the 
unregistered  settlanent  of  1 848  was  entitled  tofeUl  bade  on 
the  registered  deed  of  1 840.  In  re  Flood's  Estate,  1 3  Ir. 
Ch.  A  S15,  followed. 

Charge  and  disoharge.  The  petition  was  filed  for 
tbe  sale  of  certain  leasehold  lands,  for  the  residae  of 
the  respective  terms  for  which  the  same  were  held. 
Thomas  Dooley,  the  father  of  the  petitioner,  Jonathan 
Edwin  Dooley,  had  previously  been  owner  of  the 
premises,  and  beinc  such  owner,  he,  by  a  voluntary 
deed,  bearing  date  the  24th  December,  1840,  assigned 
the  premises,  for  the  residue  of  the  respective  terms,  to 
two  trustees,  upon  trust  to  permit  the  said  Thomas 
Dooley  to  hold  the  same  during  his  life,  and  after  his 
decease  to  raise  by  sale  or  mortgage  the  sum  of  £2,8U0, 
with  interest  at  6  per  cent,  for  his  three  daughters,  in 
the  following  shares,  viz.,  for  Charlotte  Anne  Dooley, 
£1,000;  forEmilv  Georgina  Dooley,  £1,000;  and  for 
Sophia  Mary  Dooley,  £8(J0.  That  deed  was  registered 
on  the  15th  May,  1841.  Charlotte  Anne  Dooley  died 
in  1859,  having  by  her  will,  dated  the  2nd  November 
in  that  year,  bequeathed  one  moiety  of  the  said  sum  of 
£1,000  to  the  petitioner,  and  the  other  moiety  thereof 
to  her  brother,  Edwin  Arthur  Dooley,  and  her  sister, 
Emily  Greorgina  Dooley;  and  she  appointed  the  peti- 
tioner sole  executor  of  her  will  Emily  Geoi^ina 
Dooley  was  married  in  1848  to  John  Mason,  one  of  the 
chargeants.  On  the  29th  April,  1871,  Thomas  Do<dey 
granted  a  lease  of  the  premises  to  his  son,  at  a  rent  of 
jC2  12s.  8d.  an  acre,  and  shortly  afterwards,  in  the 
same  year,  Thomas  Dooley  died,  having  by  his  will, 
dated  the  25th  May,  1866,  appointed  the  petitioner  his 
sole  executor,  of  which  will  probate  was  granted  to  the 
petitioner.  The  absolute  order  for  sale  was  made,  and 
the  consolidated  final  notice  to  tenants  was  filed  in 
May,  1874.  An  objection  thereto  was  filed  by  John  H. 
S.  MaM>n,  John  Mason,  and  Emily  Georgina  Mason, 
otherwise  Dooley,  incumbrancers  on  the  lands:  and 
subsequently,  on  the  18th  May,  1874,  a  charge  was 
filed  bv  the  objectors.  The  charge  stated,  in  substance, 
that  the  chargeants  objected  to  the  lease  of  the  29th 
April,  1871,  trom  Thomas  Dooley  to  Jonathan  Edwin 
Dooley,  the  owner,  being  set  out  in  the  rental,  and  to 
the  lands  therein  mentioned  being  sold  subject  to  said 
lease,  and  charged  that  the  lands  should  be  stated  to  be 
in  th«  occupation  of  the  owner.  The  reasons  aangned 
were  that,  by  the  deed  of  December,  1840,  Hiemas 


Dooley  granted  the  lands  in  this  matter  to  the  trustees 
upon  trust  amongst  others  to  raise  thereout  the  sum  of 
£1,000  for  Emily  Greorgina  Mason,  otherwise  Dooley; 
that,  by  the  settlemfint  made  on  the  marriage  of  John 
Mason  with  the  said  Emily  G^rgina  Dooley,  the  s^d 
charge  of  £1,000  was  granted  to  John  H.  S.  Mason, 
upon  the  trusts  therein  mentioned;  that  the  deed  of 
1840  reserved  to  the  stud  Thomas  Dooley  a  power  to 
lease  the  lands  at  the  best  rent  that  could  be  had  for 
the  same,  but  that  the  lease  of  the  29th  April,  1871, 
was  made  at  a  gross  undervalae,  and  that  the  rent 
thereby  reserved  was  not  the  best  rent,  and  that,  if  said 
lease  should  be  declared  valid  and  binding  on  said 
lands,  the  charge  of  £1,000  would  not  be  paid  in  fiilL 
The  chargeants,  also,  stated  that  John  Alason  married 
Miss  Dooley  on  the  faith  of  the  chaise  of  £1,000  being 
paid  to  him,  and  charged  that  the  marriage  of  1H48 
should  be  declared  a  sufficient  consideration  for  the 
voluntary  deed  of  December,  1840.  To  tilts  charge 
Jonathan  Edwin  Dooley,  the  owner,  on  the  22nd  May, 
filed  a  discharge,  and  stated  therein  that  he  did  not 
know  that  the  sum  of  £1,000  was  promised  to  John 
Mason  at  the  time  of  the  treaty  of  mairiage  with  his 
sister,  and  that  he  was  ignorant  of  the  alleged  settle- 
ment of  1848;  that  the  ^se  of  April,  1871  was  made 
to  him  at  a  fair  letting  value  by  his  father,  and  for 
valuable  consideration,  and  was  therefore  a  valid 
execution  of  the  leasing  power  in  the  deed  of  December, 
1840,  and  that  the  lease  of  April,  1871,  was  registered 
and  ought  not,  therefore,  to  be  affected  by  the  previous 
unr^stered  settiement,  of  which  he  averred  that  he 
had  no  notice. 

Richey,  Q.C.  (withhim  Meredfth"),  for  the  chargeants. — 
The  lands  should  be  sold  discharged  of  the  lease  of 
April,  1871.  There  are  two  questions— 1st.  Is  the 
lease  of  1871  a  deed  for  valuable  consideration,  which 
would  override  the  deed  of  December,  1840?  2nd.  If 
it  is  not,  then  is  it  a  good  execution  of  the  power  of 
leasing  contained  in  the  deed  of  December,  1 840  ?  'Hie 
provision  made  by  a  voluntary  deed,  and  afterwards 
acted  upon,  as  in  this  case  b^  the  marriase  and  the 
settlement,  operates  retrospectively  npon  the  original 
deed  and  makes  it  a  contract  for  value:  Guardian 
Assitrance  Company  v.  Lord  Aconmore,  Ir.  Rep.  6  Eq. 
391;  May,  Fraud.  Conv.  300,  302.  This  case  is  stronger 
than  the  Guardian  Assurance  Company  v.  Lord  Avon- 
more,  for  here  there  is  not  only  the  marriage  to  make 
the  ftrioT  deed  a  contract  for  value,  but  there  is  also 
the  marriage  settiement  The  deed  of  1840  was  known 
to  John  Maaon,  and  he  was  aware  of  its  oontCDta  and 
the  gifts  which  it  conferred.  On  the  other  hand,  it  is 
contended  that  the  lease  was  reeistered  and  obtained 
bondfde  and  for  value,  and  that  uie  settiement  was  not 
registered.  But  the  contest  here  is  not  between  the 
settiement  and  tbe  lease,  but  between  the  deed  of  1840 
and  the  lease.  Now,  tbe  deed  of  1840  is  registered, 
and  by  means  of  the  settlement  and  the  marriage  it 
became  a  deed  for  valuable  consideration.  The  only 
way  that  Jonathan  Dooley  could  claim  to  establish  this 
lease  is  under  the  leasins  power  of  the  deed  of  1840. 
But  tbe  power  eonfained  in  that  deed  provides  that  the 
best  rent  shall  be  reserved,  which  has  not  been  done 
here.  The  average  head-rent  is  £5  5s.  lOd.  per  acre 
(exclusive  of  the  house,  garden,  &c.},  so  that  the  rent, 
bein^  £2  12s.  8d.,  is  just  one- half  of  the  head-rent. 
This  mdudes  all  the  lands,  except  the  house,  garden, 
avenue,  &c,  which,  on  account  of  their  ruinous  condi- 
tion, are  unsaleable. 

Fitxgibbon,  Q.C.  (with  him  Kaye\  oonlra. — The  owiter 
baa  a  ligkt  to  priority  over  the  Toluiitaiy  deed  of  IMO, 
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Estate  of  Doolbt. — Wsiobt  v.  Tracbt. 


[Ex.  Ck. 


It  has  been  stated  that  bj  the  marriage  settlement,  an 
ex  post  facto  consideration  was  created  by  the  deed  ; 
but  that  cannot  affect  a  purchaser  who  had  no  notica 
If  it  could  it  would  open  a  door  to  great  fraud. 
Suppose  a  voluntary  deed  were  registered,  and  the  deed 
maJcing  it  a  valuable  contract  were  not  registered,  a 
person  cpnld  thus  be  bound  by  something  not  on  the 
registry.  In  Lord  Avonmore's  case  there  was  no 
registration.  This  is  a  case  of  purchase  for  value 
without  notice,  and  the  lease  was  registered.  Takers 
under  voluntiu^  settlements,  to  which  ex  post  facto 
considerations  attach,  are  not  purchasers :  May,  Fraud. 
Conv.  206.  The  deed  of  1840  can  onlv  be  dealt  with 
as  a  contract  for  value  if  the  rights  of  third  parties  are 
not  interfered  with. 

[Fi/ANAOAN,  J The  settlement  was  a  charge  on  the 

land,  though  it  does  not  convey  the  land,  and  it  has 
never  been  decided  whether  it  is  necessary  to  register 
such  deeds.] 

But  they  ought  to  have  registered  the  settle- 
ment when  it  was  an  ex  post  facto  consideration  for 
the  deed  of  December,  1840.  We  are  purchasers 
for  value,  and,  this  being  a  bona  fide  transaction, 
ought  not  to  be  disturbed  on  accoimt  of  a  small  differ- 
ence. The  head-rent  is  £175  Os.  6d. ;  deducting  this 
from  £188  la.  9d.,  there  remains  ^13  78.  3d.,  and 
to  that  has  to  be  added  the  house,  garden,  &&,  which 
are  found  by  valuation  to  be  worth  about  £50  a- 
year.  There  is  about  £63  7s.  3d.  a-year  to  be  sold. 
We  have  affidavits  of  several  fanners,  who  reside  in 
the  vicinity,  to  show  that  the  rent  is  a  fair  one. 
Therefore,  we  can  hold  under  the  leasing  power  of  the 
deed  of  December,  1840 ;  and  by  our  registered  lease 
for  value  are  entitled  to  priority  over  their  voluntary 
deed:  Owen  v.  Oioen,  3  H.  &  C.  88;  May  Fraud. 
Conv.  203. 

Flanaoait,  J. — This  cam  comee  before  me  on  an  objeo- 
tion  to  the  consolidated  notice  to  taoants.  On  tliat  notice 
Jonathan  £.  Dooley  was  returned  as  entitled  to  a  lease  of 
a  holding,  from  bis  father,  for  thirty-five  years.  To  this 
notice  an  objection  has  been  filed  by  John  Mason,  the  point 
of  which  is  that  the  lease  was  made  at  a  grobs  undervalue, 
and  that  if  it  be  allowed  to  stand,  the  foods  would  not  be 
enoogh  to  pay  the  charges.  The  petition  was  filed  by  J.  E. 
Dooley  to  raise  the  charges  of  £1,000  each,  which  were  put 
on  by  the  father,  Thomas  Dooley,  by  a  deed  of  December, 
1840.  Thomas  Dooley,  by  the  deed  of  December,  1840, 
assigned  to  trusteea  aU  the  lands  ordered  to  be  sold  in  this 
matter  upon  trust  for  himself  for  life,  and  then  to  raise 
portions  tor  eaok  of  hi*  daughters ;  and  the  deed  contained 
a  power  of  leasing  the  lands  at  the  best  rent.  It  is  not 
Beoessaiy  to  trace  these  to  each  daughter  ;  the  owner  is  en- 
titled beneficially  to  some  part,  and  as  a  trustee  to  another 
part.  In  1848  John  Mason  married  one  daughter,  for 
whom  £1,000  was  provided,  and  a  settlement  was  executed 
npon  the  marriage.  It  appears  that  J.  K.  Dooley  lived  ^xrith 
bis  father  and  managed  his  property,  and  this  being  so,  in 
1871  Thomas  Dooley  granted  to  his  son  the  lease  which  is 
now  objected  to ;  and  the  objection  is  that  the  lease  was 
made  at  a  gross  andervalue,  and  that  it  bronght  in  a  less 
Bum  than  the  head-cent  payable  out  of  the  lands.  J.  E. 
Dooley  says  that  the  deed  of  December,  1840,  is  a  voluntary 
deed,  and  that  he  is  a  pnrchaBer  for  value,  under  a  registered 
lease,  and  tbereibre  that  he  is  entitled  as  against  parties 
claiming  under  a  prior  unregistered  deed.  As  to  the 
evidence  concerning  the  value,  I  have  no  hesitation  in  hold- 
ing that  the  lands  were  leased  at  a  gross  ui^dervalue,  and 
that  the  reut  of  £70  a  year  wag  a  totally  inadequate  letting 
value  of  the  lands.  It  appears  ftom  the  map  that  J.  E. 
Dooley  got  all  the  interest  in  the  land,  except  a  very  incon- 
siderable portion,  and  except  also  a  small  plot  on  wU<dt 
some  cottages  are  built,  and  also  the  eoort-hoose  and  eon- 
atabnlary  bairaok,  and  the  piece  of  groimd  on  which  they 


are  built.  The  property  is  held  under  five  different  leases 
under  the  Corporation  of  Dnblin,  and  the  rent  reserved  to 
the  Corporation  is  double  the  amount  of  the  rent 'paid  by 
J.  £.  Dooley.  The  rent  reserved  to  the  Corporation  is  £5 
an  acre,  and  it  is  manifest  to  me  that  (on  the  valuation  of 
Messrs.  Brassington  and  Grale)  the  rent  now  paid  is  not  the 
best  rent  obtainable.  Assuming  this  to  be  so,  the  question 
arises,  Is  this  a  bondjide  purchase  for  valne,  so  as  to  enable 
the  purchaser  to  defeat  a  prior  unregistered  deed  %  I  am 
of  opinion  that  it  is  not ;  and  I  do  not  think  that  a  party 
getting  a  lease  at  one-half  the  valne  of  the  lands  is  a  pur- 
chaser for  value  within  that  class  of  cases  which  enable  such 
purchaser  to  defeat  a  prior  voluntary  deed.  In  my  opinion 
the  lease  is  as  voluntary  as  the  prior  deed,  and  is  in  fact  a 
settlement  by  the  &tber  upon  the  son.  Looking  at  the 
lease  in  that  way,  it  cannot  be  said  that  J.  E.  Dooley  was 
a  purchaser  for  value.  Now  the  settlement  of  1848  was 
made  upon  the  marriage,  and  imported  a  valuable  considera- 
tion to  the  deed  of  1840 ;  though  it  could  not,  of  course, 
defeat  intermediate  purchasers  between  1840  and  1848. 
That  principle  was  established  in  CfDomatan,  r.  Rogen,  7  Ir. 
Cb.  1.  Assuming  J.  £.  Dooley  to  have  been  a  purchaser 
for  valne  under  the  deed  of  1871,  the  further  question  arises 
under  the  Registry  Acts — there  being,  1st,  a  voluntary  deed 
of  1840,  registered;  2nd,  a  settlement  of  1848,  unregistered; 
and  3rd,  a  lease  of  1871,  registered — whether  the  lease  of 
1871,  registered  before  the  settlement  of  1848  but  after  the 
deed  of  1840,  obtains  priority  thereby!  The  case  of  In  re 
Flooits  Ettate,  13  Ir.  Oh.  Rep.  815,  is  identical  with  the 
present  one,  and  governs  it.  In  that  case,  Mr.  Edward 
Flood,  by  a  deed  of  the  16th  January,  1853,  conveyed  the 
inheritance  in  remsinder  expectant  on  his  own  decease 
(subject  to  a  charge  for  his  children,  raisabie  at  his  death) 
to  Edward  Flood,  junior.  That  deed  was  registered  two 
days  afterwards.  Prior  to  this  date  (on  the  18th  October, 
1852)  Mr.  Edward  Flood  demised  part  of  the  lands  to 
William  Hoe,  for  three  lives  or  thirty-one  years,  at  the  rent 
of  £110.  That  lease  was  not  registered  until  the  25th  of 
May,  1854,  and  it  appeared  that  Edward  Flood,  junior,  had 
notice  of  that  lease  at  the  time  of  the  execation  of  the  lease 
of  1853.  Then,  by  a  deed  of  November,  1857,  Edward 
Flood,  junior,  mortgaged  his  reversion  to  Allen  and  Thomas 
Leeoh,  who  had  not  notice  of  the  lease.  It  was  decided  by 
Judge  Hargreave  that,  whether  the  deed  of  January,  1853, 
was  a  voluntary  deed  or  a  deed  fur  value,  the  mortgagees 
were  entitled  to  priority  over  khe  leaae  of  18S2,  and  that 
their  title  was  not  affected  by  the  intermediate  registration 
of  the  lease.  If  that  case  is  sound  law — and  it  is  not  for 
me  to  question  it — that  is  an  a  fortiori  case  to  this,  because 
in  that  case  the  deed  for  value  was  prior  to  the  voluntary 
deed,  whereas  here  the  lease  for  value  was  executed  long 
after  the  voluntary  deed.  Therefore,  even  treating  the  lease 
as  a  deed  for  value,  the  purchaser  for  value  tmder  the  settle- 
ment of  1848  can  fall  back  on  the  registered  deed  of  1840. 
Whether,  then,  it  is  a  question  of  purchase  for  value,  or  sf 
registration,  I  hold  that  the  lease  must  be  postponed  to  the 
deed  of  1840.  I  therefore  direct  that  the  lands  bhall  be 
sold  discharged  of  the  lease;  nor  will  that  injure  Mr.  J.  E. 
Dooley,  as  he  is  interested  beneficially  in  the  lands  himself. 
Each  party  is  entitled  to  his  costs,  but  Mr.  Mason  to  have 
the  priority. 

Solicitor  for  objector,  W.  R.  Merediik. 
Solicitor  having  carriage,  J.  D.  Elliot. 


COUKT  OF  EXCHEQUER  CHAMBER. 

Reported  by  Mii.es  Y.  EIeuob,  Esq.,  Barrister-at-law. 

Wright  v.  Tracbt. 

(Before  Whiteside,  O.J.,  Paixes,  C.B.,  O'Brien,  and 

Fitzgerald,  J.J. ;  Fitzgerald,  Deast,  and 

DowsB,  B.B.) 

April  27,  June  22,  1874. — Tenancy  fi)r  a  yrar 
ctrtain — Von/raU — Xotice  to  quit-— Landlord  and  Tenant 
Act,  1870,  s.  69. 
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Ex.  Gh.] 


Wbigrt  v.  Tbacbt. 


[Ex.  Ga. 


By  a  contract  m  writing,  entered  into  qfier  the  pamng 
of"  7%e  Landlord  and  tencaa  Act,  1870,"  lands  were  let 
"  for  the  term  of  one  year  certain,  to  commence  on  the  i5th 
of  March,  1871,  and  to  end  on  the  23(A  of  March, 
1872." 

Held,  affirming  the  judgment  of  the  Court  of  Common 
Pleas  (per  Whiteside,  CJ.,  PaUes,  C.B.,  FitzgercM,  J., 
and  Fitzgerald,  B.,  diss.  O'Brien,  J.,  Deasy,  and  Domu, 
fi.B.),  that  section  69  of  that  Act  did  not  apply,  and  that 
the  tenant  was  not  entitled  to  notice  to  quit. 

Appeal  from  an  order  of  the  Court  of  Common 
Pkas,  allowing  the  cause  shown,  on  behalf  of  the  plain- 
tiff,  against  a  conditional  order  obtained  on  behalf  of 
the  defendant,  to  change  the  verdict  had  for  the  plaintiff 
into  a  verdict  for  the  defendant,  pursuant  to  leave  re- 
served. 

The  action  was  in  ejectment  on  the  Utie,  to  recover 
part  of  the  lands  of  Ballynagran,  with  the  dwelling- 
house  and  out-offices  thereon,  and  part  of  the  lands  of 
Ballyflanagan,  in  the  County  of  Wicklow.  The  statut- 
able defence  was  pleaded.  At  the  trial,  at  the  Wicklow 
Summer  Assizes,  1872,  it  appeared  that  the  defendant, 
Morgan  Tracey,  held  the  premises  in  the  summons  and 
plaint  mentioned  from  the  plaintiff,  Francis  Wrizfat, 
for  one  year,  under  the  foUowing  agreement : — "  Me- 
morandum of  an  agreement  made  the  8th  day  of  March, 
in  the  year  1871,  ^tween  Francis  Richard  Wright,  of 
Whitechurch,  in  the  Countv  of  Kildare,  of  the  one  part, 
and  Morgan  Tracey,  of  Ballynagran,  in  the  County  of 
Wicklow,  Dairyman,  of  the  other  part.  The  siud 
Francis  Richard  Wright  doth  set  unto  the  said  Morgan 
Tracey,  the  grass  of  part  of  the  lands  of  Ball^rnagran, 
and  part  of  the  lands  of  Ballyflanagan,  containing  in 
the  whole  fifty  acres,  late  Irish  plantation  measure,  or 
hereabouts,  be  the  same  more  or  less,  together  with 
the  use  of  the  dwellins-house,  out-offices,  and  all  appur- 
tenances thereunto  oelonmng,  as  a  temporary  con- 
venience to  such  letting ;  ^  which  premises  are  now  in 
the  possession  or  occupation  of  the  said  Morgan  Tracey. 
And  it  is  hereby  agreed  between  said  parties,  that  this 
letting  is  and  is  to  oe  solely  a  pasture  farm,  and  for  a 
dairy  and  dairy  accommodation,  and  for  the  term  of  one 
year  certain,  to  commence  on  the  25th  day  of  March 
next,  1871,  and  to  end  on  the  25th  day  of  March, 
1872.  The  rent  thereof  is  to  be  the  sum  of  £200  ster- 
ling, payable  to  said  Francis  EUchard  Wright,  his 
executors,  administrators  or  assigns,  by  four  equal 
quarterly  payments,  on  the  following  days  respectively — 
tnat  is  to  say,  on  the  25th  day  of  June  next,  on  the 
25th  day  of  September  next,  on  the  25th  day  of  Decem- 
ber next,  and  on  the  25th  day  of  March,  1872.  For 
the  payment  of  which  sums  the  said  Morgan  Tracey 
and  William  Murphy,  of  Coolnakillv,  in  said  County  of 
Wicklow,  have,  of  this  date,  passed  their  joint  several 
bills  or  promissory  notes,  payable  on  the  said  respective 
days  above  mentioned.  The  said  Morgan  Tracey  is  to 
have  for  tillage  the  Minister's  Hill  Fluid,  free  of  rent, 
as  a  temporary  convenience  during  the  period  of  said 
tenant^.  The  said  Morgan  Tntoey  is  not  to  have,  use, 
or  remove  any  manure  which  shall  or  may  be  made  on 
siud  premises  during  said  period;  it  being  expressly 
understood  that  all  such  manure  is  and  is  to  be  the 
absolute  property  of  the  said  Francis  Richard  Wright. 
The  said  Morgan  Tracey  is  to  keep  all  fences  in  the 
same  state  of  repair  as  they  are  at  present,  as  also  the 
churning  machine,  and  all  gates  and  fixtures  in  said 
premises,  together  with  the  dwelling-house  and  out- 
officeo,  in  tenantable  repair,  order,  and  condition,  and 
to  deliver  up  same  in  lilra  good  repair,  order  and  con- 


ation, on  the  said  25th  day  of  March,  1872,  it  being 
distinctly  understood,  that  the  sud  Morgan  Tracey  is  to 
have  no  liberty  of  getting  firing  of  any  land  whatsoever, 
on  or  from  any  part  of  said  holding ;  the  said  Francis 
Richard  Wright  giving  him  four  tons  of  coal  in  lieu 
thereof.  The  said  Morgan  Tracey  is  to  have  for 
meadowing  this  year,  the  uiree  fields  on  Ballyflanagan 
and  the  Pier  fiolu  on  Ballynagran ;  and  the  said  Morgan 
Tracey  is  to  fence  the  said  fields  up,  and  not  to  allow 
any  stock  on  same  from  and  after  the  1st  day  of 
January,  1872;  or  if  the  said  Francis  Richard  Wright 
should  wish  to  name  or  point  out  any  other  field  con- 
taining a  like  quantity  of  land,  or  as  near  as  the  fields 
will  admit  of,  in  lieu  of  them,  he  shall  have  power  so  to 
do.  The  said  Francis  Richard  Wright  further  reserves 
to  himself  the  right  to  cut  down  any  timber  or  tree* 
growing  in  and  upon  sud  land  at  any  time,  with  full 
power  to  enter  with  horses,  carts  and  attendants,  on 
said  lands,  and  to  remove  same  free  of  all  cost  for 
damage.  The  said -Morgan  Tracey  further  undertakes 
not  to  let,  under- let,  assign,  or  part  with  possession  of 
any  part  of  said  lands  or  premises,  nor  to  let  same  or 
any  part  thereof  for  con-acre  or  cropping;  and  in  case 
the  said  Morgan  Tracey  diall  not  flUGl  or  shall  commit 
a  breach  of  all  or  any  of  the  conditions  or  agreements 
herein  contained,  then  and  in  such  case,  the  said  Morgan 
Tracey  shall  pay  unto  the  said  Francis  Richard  Wright, 
his  executors,  administrattHV,  or  assigns,  the  addi- 
tional or  penal  rent  or  sura  of  £200  sterling,  over  and 
above  the  said  rent  of  £200  hereinbefore  mentioned; 
which  additional  or  penal  rent  is  to  be  recovered  by 
distress  or  otherwise,  as  the  said  rent  herdnbefore  men- 
tioned is  now  recoverable  by  law  aa  between  landlord 
and  tenant    In  witness,  &o., 

"  Frahcis  R.  Wbioht, 
"MoboakTbacbt." 

It  appeared  that  the  rent  had  been  dnly  paid  up  to 
the  25tli  March,  1072.  At  the  close  of  the  case  de- 
fendant's counsel  submitted  that  the  defendant  was 
entitled  to  notice  to  quit  under  the  Land  Act,  as  tenant 
under  a  tenancy  which  was  less  than  a  tenancy  from 
year  to  year,  and  asked  the  judge  to  direct  a  verdict  for 
the  defendant,  or  to  nonsuit  the  plaintiff.  Fitzgerald, 
J.,  refused  to  do  so,  and  directed  a  verdict  for  the 
plaintiff,  but  stayed  execution,  and  reserved  liberty  to 
the  defendant  to  apply  to  have  the  verdict  changed 
into  one  for  him,  or  to  non-suit  the  plaintiff.  A  con- 
ditional order  to  enter  a  verdict  for  the  defendant 
having  been  obtained,  cause  was  shown  on  behalf  of  the 
plaintiff  against  making  it  absolute ;  and  by  oHer  of 
the  24th  January,  1873,  the  cause  shown  was  allowed 
with  costs.  From  that  order  the  present  appeal  was 
brought 

Hemphill,  Q.C.  {Coates  with  him),  for  the  appellant 
contended  (1),  That  a  tenancy  for  a  year  certain  is  less 
than  a  tenancy  from  year  to  year.  (2^,  That  the  ten- 
ancy having  been  made  after  the  passing  of  the  Land 
Act  (1870),  the  tenant  was  entitlea  to  a  notice  to  quit 

under  sec,  69.    They  cited  the  following  authorities: 

CaUley  v.  Amdd,  I  J.  &  H.  651,  661 ;  Haget  v.  Fitz- 
gibbon,  Jr.  R.  *  C.  L.  500;  Birch  v.  Wright,  1  T.  R. 
378,  and  Bellasis  v.  Burbrick,  cited  therein ;  DoedJaekUn 
V.  Cartioright,  4  East  29;  flo«  d  Chadbom  v.  Green, 
9  Ad.  &  E.  658;  (kdeg  v.  James,  13  M.  &  W.  2(>9  • 
DoedHuUy.  Wood,  14  M.&  W.  682;  Tayleury.  Wildin, 
Ti.  R.  3  Ex.  303;  Gant^  v.  JtMer,  9  B.  &  S.  15; 

V.  tJooper,  2   WiU.  375;    Curds  v.    Whe^er. 

Mood.  &  MaL  493 ;  Francomb  v.  Fireman,  9  B.  &  S.  10, 

Armstrong,  Sergeant  (£>.  Lynch  with  him),  contra. 
Gandy  y.  JvMer,  5  B.  &  8.  78,  deoides  that  every 
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tenancy  from  year  to  year  euds  at  the  end  of  the  first 
year,  and  that  then  a  new  tenancy  for  another  year 
oommencea,  fonaded  on  the  implied  agreement  between 
the  parties  for  a  new  tenancy.  A  tenancy  from  year  to 
year  is  not  necessarily  greater  than  a  tenancy  for  a  year 
certain,  because  a  tenancy  from  year  to  year  may  be 
terminated  at  the  end  of  the  first  year,  Doe  d.  Plumer  v. 
Mttinbff,  10  Q.  B.  47B;  and  it  is  a  rule  of  logic,  of 
mechanics,  and  of  law,  that  you  cannot  predicate,  with 
certainty,  of  any  sabject  anything  higher  than  its  lowest 
quality.  It  foUows,  therefore,  as  a  matter  of  strict  in- 
ference, independent  of  authority,  that  the  Court  cannot 
hold  that  a  tenancy  for  a  year  certain  is  universally,  or 
necessarily,  less  than  a  tenancy  from  year  to  year ;  and, 
therefore,  the  contention  of  the  defendant  must  faiL 
But,  even  if  the  Coort  were  to  hold  that  a  tenancy  for  a 
year  certain  was  less  than  a  tenancy  from  year  to  year, 
yet  a  tenancy  for  a  year  certain  does  not  fall  within  the 
provisions  of  the  69th  section  of  the  Act,  which,  it  can 
be  shown,  deals  exclusively  with  tenancies  uncertain  in 
their  duration.  The  69th  section  of  the  Land  Act 
oonftn  two  rights  upon  the  class  of  tenants  (whoevw 
they  may  be)  who  are  thereby  legislated  for — viz.,  a 
right  (1)  to  notice  to  ouit,  and  (2)  to  compensation. 
I^  therefore,  it  can  be  determined  who  are  the  tenant* 
thereby  entided  to  compensation,  it  becomes  conse- 
quently determined  who  are  the  tenants  thereby  entitled 
to  notice  to  quit,  because  they  are  the  same  persons, 
and  not  other,  or  different.  In  determining  who  are  the 
tenants  entitled  to  compensation  under  the  69th  section, 
it  is  necessary  to  bear  in  mind  that  the  69th  is,  practi- 
cally speaking,  the  last  section  of  the  Land  Act,  and  it 
is  only  reasonable  to  conclude  that  the  tenants  declared 
entitled  to  compensation  under  that  section  are  such 
tenants  as  have  not  been  so  declared  entitled  under 
the  previous  sections.  Under  the  previous  sec- 
tions the  tenants  so  entitled  are  those  the  duration 
of  whose  interest,  no  matter  how  short,  is  /ix«d 
and  dettmuned,  while  tenancies  of  tawertain  dura- 
tion are  excluded  from  the  provisions  of  these 
sections.  If  for  the  word  "  tenant "  in  the  3rd, 
4th,  7th,  and  other  sections  of  the  Act,  where  the 
word  occurs  unqualified  by  other  words  of  tenure, 
the  definition  of  "tenant,"  as  given  by  the  70th 
section,  be  substituted,  it  becomes  manifest  that  the 
sections  of  the  Act  previous  to  the  69th  section  deal  ex- 
clusively with  tenancies  of  certain  duration,  however 
great  or  however  small,  but  do  not  at  all  provide  for 
tenancies  of  vncertam  duration,  A  tenancy  for  a  year 
certain,  for  six  or  three  months  certain,  for  one  month 
certain,  for  ten  days  certain,  is  provided  for — because 
the  definition  says  that  a  tenant  shall  mean  "  a  tenant 
for  a  term  of  years,"  and  a  tenant  for  any  number  of 
years,  months,  or  days  certain  has  a  "term  of  years;" 
Shepherds'  Touchstone,  Lease  265;  Littleton's  Tenures, 
67 ;  Blackstone,  Estates  less  than  Freehold ;  PhUUps  v. 
Roe,  5  B.  &  A.  766.  But  tenants'  interests,  however 
great  or  small,  of  "uncerfom"  duration  do  not  come 
within  the  expression  "term  of  years."  Therefore, 
the  tenants  declared  entitled  to  compensation  by  all  the 
sections  of  the  Act  previous  to  the  69th,  being  tenants 
of  interests  certain  in  their  duration,  it  became  necessary 
for  the  L^islature  to  make  provision  for  tenants  with 
interests  of  uncertain  duration,  and  this  the  Legislature 
did  by  the  69th  section.  But  as  these  are  the  class  of 
tenants  alone  entitled  to  compensation  under  that  sec- 
tion, so  they  are  the  only  class  entitled  to  notice  to  quit 
under  that  section ;  and  therefore  the  defendant  in  this 
case,  being  a  tenant  for  "  a  year  certain,"  and  having 
theref(»«  a  tenancy  of  certain  duration,  is  not  entitled  to 


nolioe  to  quit  under  the  69th  section  of  the  Lasd  Act, 
which  deals  exclusively  with  tenancies  of  uncertain 
duration. 

They  cited  Tomkin*  t  Lawranee,  6  C.  &  F.7S»;  Doe 
d  Shore  v.  Porter^  3  T.  B.  16. 

Coatet,  in  reply.  Cur.  adv.  vuU. 

Down,- B.— The  question  to  be  decided  in  tha  case  is 
whether,  within  the  true  constmctiaa  of  the  69th  tecAsa  of 
tiie  Landlord  and  Tenant  (Ireland)  Act,  1870,  a  tenancy 
for  a  year  certain  is  leas  than  a  tenanoy  from  year  to  year. 
The  tenancy  here  is  for  a  year  certain.  The  landlord  says 
be  can  evict  the  tenant  without  notice  to  quit,  tliougb  the 
tenancy  has  been  oreatod  after  the  paasing  of  the  Act ;  bat 
this  the  tenant  denies.  In  my  opinion  the  deoiaion  of  the 
Court  of  Common  Pleas  is  wrong,  aad  should  be  rerened. 
The  effect  of  that  decision  is,  that  although  a  tenanoy  for  a 
year  certain  is  leas  than  a  tenanoy  &om  year  to  year,  it 
should  be  excluded  from  the  operation  of  the  section.  I 
feel  a  diflSculty  in  thinking  that  if  a  tenancy  for  a  year 
certain  is  less  than  one  from  year  to  year,  the  other 
proposition — viz.,  that  it  is  within  the  operati<»  of  the 
69th  section  of  the  Land  Act,  does  not  follow.  The 
question  wae  dealt  with  in  the  Court  of  Common  Plaaa  as 
if  it  were  leas.  Lord  Coke  says  in  Sej/don,'*  eatt,  3  Kept 
7  a  b,  it  is  a  £ur  role  in  oonstruing  a  statute  to  oooaidw, 
"fintly,  what  was  the  Common  Law  before  the  making 
of  the  Act.  Secondly,  what  was  the  miachief  and  defect 
for  which  the  Common  Law  did  not  provide.  Thirdly,  what 
remedy  the  Parliament  hath  resolved  and  appointed  to  cure 
the  disease  of  the  commonwealth.  Foarthly,  the  true  reason 
of  the  remedy."  These  are  the  words  of  a  lawyer  and  a 
statesman.  As  to  the  Common  Law  before  the  paasing 
of  the  Act,  a  tenancy  for  a  year  certain  did  not  reqnire  a 
notioe  to  quit  in  order  to  determine  it,  a  tenanoy  from 
year  to  year  did  require  snoh  a  notice.  In  my  opinion,  the 
remedy  provided  by  Parliament  was  that  no  person  shall 
be  at  Uberty  to  defeat  the  benefits  that  the  statute  annarna 
to  tenancies  from  year  to  year,  properly  so  called,  by 
turning  them  into  tenancies  ending  wiu  each  year  certain, 
and  with  the  hope  of  beginning  again  for  another  year 
certain  to  end  in  the  same  way,  and  so  on  from  year  to 
year.  Bat  it  may  be  said — Is  a  tenanoy  fur  a  year  oertain 
less  than  a  tenancy  from  year  to  year  t  If  a  person  wen 
asked  whether  he  would  prefer  a  tenancy  for  a  year  oertain,  to 
a  tenancy  finm  year  to  year,  oan  there  he  a  doubt  that  be 
would  not  rather  have  a  tenancy  from  year  to  year,  for 
while  both  must  last  for  a  year  at  least,  the  tsnanoy  from 
year  to  year  must  last  a  year  longer  than  the  other, 
unless  a  notice  to  quit  be  served  six  months  before  the 
last  gale  day  of  the  calendar  year.  "The  true  nature 
of  a  tenancy  fiom  year  to  year  is  a  lease  for  two 
years  certain,  and  every  year  after  it  is  a  springing 
interest  arising  upon  the  firat  contract  and  parcel  of  it,  so 
that  if  the  leasee  occupies  for  a  number  of  years,  these 
years,  by  computation  from  the  time  past,  make  an  entire 
lease  for  ao  many  years,  and  after  the  oommencement  of 
each  new  year,  it  becomes  an  entire  lease  certain  for  the 
years  past,  and  also  for  the  year  ao  entered  on,  and  it  is  not 
a  reletting  at  the  commencement  of  the  third  and  subse- 
quent years.  We  think  this  is  the  true  nature  of  a  tenancy 
from  year  to  year  created  by  express  words,  and  that  there 
is  not  in  contemplation  of  law  a  recommencing  or  reletting 
at  the  beginning  of  each  year." — Qandy  v.  Jubber,  8  B.  ft 
S.  16.  In  that  case  the  Court  seems  to  think  that  a  tenanoy 
from  year  to  year  must  last  for  two  years ;  that,  however, 
is  a  mistake.  In  the  present  case,  I  hold  the  pfauntifF  in 
the  ejectment  fails.  The  contract  was  made  after  the 
passing  of  the  statute,  and  I  do  not  think  that  the  wovda  of 
the  statute  oan  admit  of  doubt. 

Dkast,  B. — I  am  of  the  same  opinion  as  my  brother 
Dowse.  I  think  this  tenancy  is  less  than  a  tenancy  from 
year  to  year,  and  that  under  the  69th  section  defendant 
was  entitled  to  notioe  to  quit.  The  nature  of  this  tenancy 
U  defined  in  Oxley  v.  Jamts,  13  M.  &  W.  214,  by  Parke, 
B.  :.— "aleaae  for  a  year  certain  with  a  growing  interest 
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daring  every  year  thereafter,  springing  oat  of  the  origiiuvl 
oontrMt  and  parcel  of  it.  A  demise,  therefore,  by  such  a 
person,  for  a  term  of  years,  is  no  assignment;  he  never 
means  to  part  with  the  whole  benefit  of  that  interwit.  It  is 
a  term  for  so  many  yeai«,  subject  to  determination  by  the 
oeaaalion  of  the  original  interest"  And  Pollock,  C.B., 
says  :— "  It  is  clear,  according  to  the  caaes  of  Pike  t.  Byre, 
and  Curtit  v.  tneeler,  that  if  a  tenant  from  year  to  year 
demises  for  a  term  of  year*,  and  the  original  tenancy  from 
year  to  year  lasts  beyond  that  term,  such  a  demise  is  not  an 
assignment,  but  there  is  a  reversion  on  which  covenant  may 
be  maintained." 

Benides,  we.  are  here  conddering  the  construction  of  an 
Act  of  Parliament,  which  is  framed  not  in  precise  or 
technical  language,  bat  in  loose  and  popular  pbraseolngy, 
and  dealing  with  a  subject  of  popular  interest,  and  no  one 
bnt  a  lawyer  would  have  any  doubt  that  a  tenancy  from 
year  to  year,  which  may  last  for  an  indefinite  number  of 
years,  is  a  greater  tenancy  than  a  tenancy  limited  to  a  year 
certain,  and  which  must  terminate  at  the  expiraUon  of  that 
year.  It  is  right  also  to  consider  what  was  the  object 
^vbioh  was  son^t  to  be  effected  by  this  section,  and  it  was 
p  lainly  this.  The  Legislature  had  provided  compensation 
for  tenants  from  year  to  year — for  lives  and  for  termH  of 
y-ears.  It  was  apprehended,  however,  that  those  provisions 
might  be  defeated  by  arrangements,  and  according  to  which 
the  tenant  would  hold  in  law  as  a  tenant  at  will  only,  or  as 
•  here  for  a  year  certain,  or  for  a  period  less  than  a  year. 
That  object  would  to  a  great  extent  be  defeated  if  it  were 
to  be  held  that  an  agreement  for  a  year  certain  were  not 
within  the  provisions  of  the  69th  section. 

It  follow*  from  that,  that  the  defendant  was  entitled  to 
notice  to  quit,  because  the  section  says  that  the  tenant 
nnder  an<di  tenancy  shall,  on  quitting,  be  entitled  to  notice 
to  qnit  and  compensation  in  the  same  manner  in  all  respects 
as  if  he  bad  been  tenant  from  year  to  year.  It  is  obvious 
the  word  "on"  is  ustd  in  the  sense  of  before,  because  he 
was  to  get  notice  to  quit  as  if  he  were  tenant  from  year  to 
year.  An  ordinary  tenant  from  ysnr  to  year  gets  notice 
not  "  on,"  but  six  mouths  before  quitting  his  holding.  The 
objeet  sought  to  be  efieeted  by  the  section  was  to  put  the 
class  of  tenants  included  in  it  in  the  same  position  a*  to 
notice  to  quit  as  ordinary  yearly  tenants,  lliis  section  of 
the  Act  of  Parliament  will  be  nullified  unless  that  construc- 
tion be  adopted.  My  brother,  O'Brien,  instructs  me  to 
state  that  he  cnncura  in  the  opinion  entertained  by  the 
minority  of  the  Court 

FrrzoilULD,  J. — ^The  question  to  be  here  decided  is  of 
great  general  importance.  The  plaintiff  let  to  the  defendant 
the  gram  of  part  of  the  lands  of  Ballynagran  and  part  of  the 
lands  of  BaUyflanagan,  containing  in  die  whole  60  acres, 
together  with  the  use  of  the  dweUing-house  and  ont-oifices, 
as  a  temporary  conveidenoe  to  such  letting,  all  which 
premise*  were  then  in  the  possession  of  the  defendant,  and 
It  wa*  agreed  between  the  partiaa  that  the  letting  was  to  be 
solely  as  a  pasture  farm,  and  for  a  dairy  and  dairy  aooran- 
modation,  and  for  the  term  of  one  year  certain,  to  commence 
on  the  26th  day  of  March,  1871,  and  to  end  on  the  2Stii  of 
March,  1872.  The  rent  was  to  be  £200,  and  the  agreement 
provided  he  was  to  keep  the  premises  in  repair.  That  is 
the  agreement  in  reference  to  which  we  are  to  determine 
the  question  now  arising.  It  i*  contended  on  the  part  of  the 
defendant  that  he  was  entitled  to  have  a  notiee  to  qait 
The  contract  belong*  to  the  das*  of  ease*  commonly  called 
daily  agnsemants.  It  appears  there  had  been  a  previons 
coart*  of  similar  dealing.  Possession  was  demanded  2eth 
Mardi,  1872,  and  refavMi.  The  defendant  inwsted  he  oould 
not  be  put  ont  without  a  notice  to  qoit.  The  decision  of 
the  Court  of  Common  Pleaa  may  carry  with  it  serious  con- 
sequences. Should  this  Court  hold  the  defendant  cannot 
be  pat  out  without  a  notice  to  quit,  an  end  must  be  put  to 
that  dius  of  cases  known  as  dairy  agreements.  The  69th 
■eetion  of  the  Land  Act  deals  with  tenancies  being  less 
than  a  -tenancy  firom  year  to  year.  Littleton  takes  a  dis- 
tinction between  a  tenant  ibr  a  term  of  years,  and  a  tenant 
at  will : — "  Tenant  tot  a  term  of  years  is  where  a 


letteth  lands  or  tenements  to  another  for  a  term  of  certain 
years,  after  the  nnmber  of  years  that  is  accorded  between 
the  lessor  and  leasee,  and  where  the  lessee  entereth  by 
force  of  the  lease,  then  he  is  tenant  for  a  term  of  years." — 
Littleton,  section  68.  In  section  67  he  says : — "  Also,  if 
tenements  be  let  to  a  man  for  term  of  half  a  year,  or  for  a 
quarter  of  a  year,  in  this  case  if  the  lessee  commit  waste 
the  leosor  shijl  have  a  writ  of  waste  against  him,  and  the 
writ  shall  say  quod  tenet  ad  terminum  orniorust,"  A  tenancy 
from  year  to  year  seems  to  have  been  unknown.  In  section 
72  he  says : — "  If  the  lessor  upon  a  lease  at  will  reserve  to 
him  a  yearly  rent,  he  may  distrain,  to."  But  the  ordinaiy 
modem  tenancy  bad  its  origin  in  the  tenancy  defined  by 
Littleton.  In  popular  language  the  two  tenancies  are  still 
confounded,  a  yearly  tenaacy  is  a  tenancy  at  will.  "  In 
the  conntiy,  leases  at  will  iu  the  strict  legal  notion  of  a 
lease  at  will,  being  found  extremely  inconvenient,  exist 
only  notiodaliy,  and  were  succeeded  by  another  ^lecies  of 
contract  which  was  less  inconvenient.  At  first,  indeed,  it 
was  settled  to  be  for  a  }ear  certain,  and  then  the  landlord 
might  turn  the  tenant  ont  at  the  end  ef  the  year.  It  is  now 
established  that  if  a  tenant  takes  from  year  to  year,  either 
party  most  give  a  reasonable  notice  before  the  end  of  the 
year,  though  that  reasonable  notice  varies  according  to  the 
custom  of^  different  countries." — Tinwnont  v.  Jlobinvm,  8 
Bur.  1609.  The  Judges  inclined  strongly  against  them, 
the  Courts  objecting  to  indefinite  holding.  Bat  tenanwe* 
from  year  to  year,  unknown  in  the  time  ef  Edward  HL, 
were  reoogoiaed  in  the  time  of  Heniy  VIII.  There  are 
even  instanoes  where  parties  have  by  contract  created  a 
relationship  which  i*  in  effect  a  tenancy  for  two  year* 
certain ;  Strch  v.  Wright,  1  T.  B.  378 ;  Chadbom  v.  Green, 
9  A.  ft  B.  668.  But  a  yearly  tenancy  i*  legally  and  tech- 
nically a  tenancy  for  one  year  certain,  and  no  more.  This 
has  been  expressed  by  Denman,  0.  J^  >n  Doe  d.  Clarke  v. 
Stoaridge,  7  Q-Bi  958  :  "  A  tenancy  from  year  to  year  last* 
only  so  long  as  both  parties  please  ;  that  is,  it  is  determin- 
able by  either  party  at  the  end  of  the  year,  by  giving  notice 
to  quit  half  a  year  before  the  end  of  the  year.  There  is  no 
reason  why  it  should  not  be  determined  at  the  end  of  any 
subeeqaent  year,  unless  the  parties  have  by  express  contract 
prevented  such  determination."  An  ordinary  tenancy  from 
year  to  year  is  a  tenancy  for  one  year  certain  only,  and  in 
that  light  not  greater  than  the  tenancy  now  before  us. 
The  legislature  in  passing  the  enactment  was  dealing  with 
matters  legal  and  technical,  it  was  altering  in  most  impor- 
tant particular*  one  portion  of  the  law  ol  real  property, 
and  we  mast  assume  it  to  have  nnderstood  what  was  the 
legal  efiect  of  the  language  it  made  use  of.  After  due 
consideration,  I  have  come  to  the  conolasion  that  the 
tenancy  created  was  not  less  than  a  tenancy  from  year  to 
year,  and  therefore  does  not  require  a  notice  to  qnit  I 
admit,  however,  that  it  is  not  easy  to  put  a  satisfactonr 
oonstraction  on  the  69th  section.  I  have  arrived  at  a  simi- 
lar decision  to  that  of  the  Common  Pleas,  but  for  different 
reasons, 

Fmoi&UD,  B. — I  think  the  judgment  of  the  Court  of 
Common  Pleas  must  be  affirmed.  I  think  a  tenancy  for  a 
year  certain  and  no  more  is  not  a  tenancy  leas  than  a  tenancy 
from  year  to  year  within  the  Landlord  and  Tenant  (Ireland) 
Amendment  Act,  1870.  A  tenancy  from  year  to  year  may 
be  created  by  express  contract,  or  by  implication  of  law. 
In  both  class  of  cases  the  estate  is  an  estate  for  one  year 
certain,  determinable  at  the  end  of  one  yew.  In  its  nature 
a  tenancy  from  year  to  year  is  a  tenancy  at  will,  bnt  it 
cannot  be  determined  without  a  notice  tu  quit.  The  legis- 
lation in  this  act  dealing  with  a  tenancy  from  year  to  year 
deals  with  it  according  to  its  true  legal  nature. 

Pallk,  C.J. — The  order  of  the  Court  of  Common  Pleaa 
must  be  affirmed.  The  only  question  upon  which  I  think 
it  necessary  to  offer  an  opinion  is,  as  to  whether  a  tenancy 
for  a  year  oertun  is  less  than  a  tenancy  from  year  to  year 
within  the  69th  section  of  the  Laud  Act,  1870.  In  order 
to  ascertain  the  meaning  of  a  tenancy  from  year  to  year, 
regard  must  be  had  to  what  are  the  incident*  to  every 
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tenancy  from  vear  to  year.  I  think  there  is  little  difference 
of  opinion  among  the  members  of  the  Court  ae  to  the 
meaning  of  a  tenancy  from  year  to  year ;  it  is  for  one  year 
certain,  with  a  springing  interest  arising  oat  of  the  original 
contract.  If  we  look  to  the  possible  duration,  I  do  not  see 
where  a  line  is  to  be  drawn.  We  lose  every  limit  which  is 
necessary. 

WHinsiDic,  C.J. — The  great  question  in  this  ease  is 
whether  a  tenancy  for  a  year  certam  is  less  than  a  tenancy 
from  year  to  year  within  the  meaning  of  the  69th  section  of 
the  Landlord  and  Tenant  (Ireland)  Amendment  Act,  1870. 
The  learned  judges  in  the  Court  below  expressed  the  opinion 
that  the  tenancy  created  in  this  case  was  leRS  than  a  tenancy 
from  year  to  year.  The  Chief  Justice  having  adopted  the 
theory  that  the  tenancy  being  created  for  a  year  certain 
was  less  than  a  tenancy  from  year  to  year,  without  reference 
to  any  authorities,  and  without  entering  on  any  train  of 
reasoning,  observes : — "  I  am  satisfied  that  the  tenancy  in 
this  case  is  less  than  a  tenancy  from  year  to  year,  and  it 
appears  that  it  was  created  after  the  passing  of  the  Act. 
This  being  so,  I  do  not  see  how  X  can  get  rid  of  the  eSeot 
of  the  pliun  words  of  the  statute,  because  they  lead,  or  seem 
to  lead,  to  an  unreasonable  result.  I  am  not  at  liberty  to 
consider  the  reasonableness  of  the  section,  the  sole  question 
is  what  is  its  fair  construotion."  Mr.  Justice  Lawson, 
having  laid  it  down  first  that  the  tenancy  was  less  than  a 
tenancy  from  year  to  year,  found  himself  much  embarrassed 
in  holding  that  the  69tb  section  did  not  then  apply,  and 
that  the  unreasonable  and  inoonvenieot  oonseqoences  stated 
by  Chief  Justice  Monahan  did  not  logically  follow.  His 
method  of  escaping  difficulties  is  highly  ingenious,  but  he 
seems  rather  to  establish  what  the  section  should  be  than 
what  it  is  literally.  In  Butt's  Landlord  and  Tenant  (Ire- 
land) Act,  1870,  page  826,  a  tenancy  for  a  year  certain  is 
stated  to  be  less  than  one  from  year  to  year.  He  adds  with 
becoming  oaution  .—"The  strange  consequence  appears  to 
follow  that  such  a  tenancy  will  require  a  six  months'  notice 
to  determine  it,  and  if  that  notice  be  not  given  it  will 
become  a  tenancy  from  year  to  year."  In  such  a  state  of 
things,  and  with  such  diffioolties  to  contend  against,  and 
such  inconvenient  and  unreasonable  consequences  flowing 
from  adopting  the  construction  of  the  section  contended  for 
by  the  defendant,  several  of  my  learned  brethren  have 
prodentiy,  I  think,  raised  a  previous  question — namely, 
whether  in  legal  contemplation  a  tenancy  for  a  year  certain 
is  less  in  law  than  a  tenancy  from  year  to  year.  I  think 
they  have  proved  it  is  not.  All  the  difficulties  conjured  up 
to  embarrass  and  alarm  as  vanish,  dispelled  by  reason, 
logic,  and  law.  Reason  is  shodced  by  the  demand  upon  ns, 
not  to  maintain  contracts  between  man  and  man,  but  to 
defeat  and  destroy  them ;  and  it  is  consoling  to  find  law 
enough  in  the  books  to  enable  us  to  confirm  the  contract 
here  made  between  the  parties.  The  tenancy  from  year  to 
year  is  a  term  ;  eaoh  year  of  the  tenancy  as  it  elapses  is 
considered  as  a  prolongation  of  the  original  term.  "  Such 
leases,"  it  is  observed  by  Mr.  Preston,  "  may  appear  at 
first  view  to  give  several  distinct  estate*,  in  trnth  they  give 
only  one  time  of  continnance  ;  that  time  may  be  confined 
to  one  year,  or  extended  to  several  years.  In  the  first  place, 
the  lease  is  for  one  year  certain,  after  the  oonunencement 
of  every  year  it  is  a  lease  for  the  seoond  year.  So  that  the 
lease  which  in  the  first  instanoe  is  only  for  one  year  certain, 
may  in  the  event  be  a  term  for  1000  years." — 3  Preston, 
a  76  &  77.  And  the  principle  here  put  explains  how  it  is 
that  a  tenancy  from  year  to  year  may  be  considered  as 
beginnmg  each  year,  and  may  be  pleaded  as  having  com- 
menced on  the  first  day  of  the  current  year,  although  the 
tenant  may  have  entered  several  years  previously.  Mr. 
Jnstice  Patterson,  in  Tomleini  v.  Lawrence,  8  C.  &  P.  729, 
lays  down  that  a  tenancy  from  year  to  year  is  con8idf>red  as 
recommencing  every  year.  If  so,  how  can  a  tenancy  created 
for  a  year  certain  be  in  legal  contemplation  less  than  a 
tenancy  which  began  afresh  each  year  that  it  exists !  What 
the  judges  decided  as  t)  these  tenancies  is  not  to  be  for- 
gotten, and  their  opinions  on  this  very  subject  are  authori- 
ties ;  and  if  such  a  tenancy  recommences  every  year,  can  it 


legally  differ  from  ft  tenancy  which  by  its  creation  lasts  in 
like  manner  for  a  year  ?  It  may  terminate  at  the  end  of 
the  year.  So,  a  tenancy  from  year  to  year  as  long  as  both 
parties  please  is  determinable  at  the  end  of  the  first  as  well 
as  of  any  subseqaent  year.  The  judgment  of  Patterson,  J., 
is  thus  noticed  in  Oandg  v.  Jvbber,  5  R  jt  S.  83  : — "This 
means  a  yearly  tenancy  such  as  treated  by  Patterson,  J.,  in 
Tamkhu  v.  Laimtnee,  as  recommencing  every  year,  and  to 
the  same  effect  is  the  judgment  of  Wood,  V.C,  in  Cattiq/  v. 
Arnold,  1  J.  ft  H.  651,  citing  TomJani  v.  Lawrence." 
Klaokbum,  J.,  in  his  judgment  directly  affirms  the  pro- 
positions we  now  affirm,  that  a  tenancy  from  year  to  year 
is  to  he  treated  as  recommencing  every  year,  as  laid  down 
by  Patterson,  J.,  in  Totnkim  v.  Lamrenct.  The  very  pro- 
position of  the  Coort  was  that  the  tenancy  was  not  to  be 
treated  as  continuous,  but  as  recommencing  every  year. 
In  the  first  instance,  it  is  only  for  a  year  certain,  and  after 
the  commencement  of  every  year  it  is  a  lease  for  the  second 
year,  but  that  it  may  so  last  for  many  years  does  not  altar 
its  qualities  or  legal  character.  'The  argument  of  Mr. 
Lynch  should  not  be  unnoticed.  He  contended  that  this 
case  was  not  to  be  decided  by  a  narrow  view  of  the  59th 
section  only,  but  on  the  general  &ame  and  purview  of  the 
statute  ;  that  notice  to  quit  and  compensation  be  regarded 
in  connexion,  and  that  whoever  was  entitled  to  the  com- 
pensation should  also  get  the  notioe.  The  idea  here  sng- 
gested  is  supported  by  a  passage  in  Mr.  Jnstice  Lawson  s 
judgment,  The  argument  was,  in  effect,  that  the  intention 
of  tiie  Act  as  appears  from  the  sections  and  subsections, 
is  that  the  tenant  holding  under  such  an  agreement  a* 
permitted  him  to  get  compensation,  shonld  Alone  be 
entitied  to  a  notice  to  quit.  The  argument  was  in- 
genious, and  was  not  aoswereH,  The  legislation  which  is 
to  bind  me  to  fetter  the  plain  engagements  into  which 
parties  capable  of  contracting  hive  entered,  must  be  dear 
and  coercive.  Freedom  of  contract  is  the  right  of  civilized 
man.  This  novel  legislation  must  be  unmistakably  expressed 
and  plainly  applicable  to  the  matter  in  hand.  I  am  of 
opinion  that  judgment  must  be  given  for  the  plaintifil 

Judgment  affirmed. 

Solicitor  for  the  plaintiff:  A.  Nesbitt. 
Solicitor  for  the  defendant :   V.  Duff. 


COUET  OF  QUEEN'S  BENCH. 

Reportei  by  S.  N.  Ei.iungton,  Esq.,  Barrtster-at-Iaw. 

(Before  Whitutdb,  C.J.,  O'Bjubn,  and  Fitz- 

aBBAI.D,  JJ.) 
CuiA.BT  V.  LbNIHAN. 

June  2,  1874 Libel — JutUfication — Libellous  matter 

contained  in  a  Mwuc^xtl  EleOtion  petition,  prepared,  but 
not  presented  cmd  adjudicated  tq>on — Publication  m  a 
neicspaper^TVuth  of  statements  in  petition  not  allied. 

To  an  action  of  libel,  charging  that  the  defendant  pub- 
lished in  a  newspaper  a  statement  that  a  petition,  against 
the  election  of  the  plaintiff  to  the  office  of  mayor,  on  the 
grounds  of  intiimdatien  and  undue  mfluence,  was  about  to 
be  lodged  by  the  defeated  candidate  for  the  mayoraUy,  it 
is  not  a  justification  to  plead  that  the  defeated  candidate 
had  in  fad,  and  being  duty  qualified,  caused  a  petition  on 
those  grounds  to  be  prepared,  wMch  he  toot  about  to  lodge 
and  present  to  the  proper  legal  tribunal,  for  the  purpose  of 
having  the  validity  of  the  plaintiffs  election  inoeitigatei 
and  determined,  but  not  averring  that  the  matters  ut^puted 
by  the  petition  were  in  fact  true,  or  thai  the  petition  had 
been  made  in  fact  the  subject  of  judicial  inquiry  and  adju- 
dication. 

Demurrer. — The  sixth  paragraph  of  the  summons 
and  plaint  was  as  follows : — "  For  that  before  the  com- 
mitting of  the  grievances  hereinafter  mentioned,  an 
election  of  mayor  for  the  City  of  Limerick  was  held, 
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and  the  plaintiff  was,  at  the  said  election,  elected  mayor 
for  the  city,  and,  subseqaently  to  the  said  election,  the 
defendant  falsely  and  maliciously  printed  and  published 
of  the  plaintiff,  in  a  newspaper  called  The  Limerick 
Reporter,  the  words  following: — "If  the  authoritative 
statements  of  the  sixteen  members  of  the  Town  Council 
are  to  be  taken  as  a  sufficient  guarantee,  the  last 
election  of  mayor  will  be  rendered  memorable  for  many 

J  rears  to  come.  A  petition,  it  is  stated,  is  about  to  be 
odged  by  Mr.  Thomas  MacMahon  Cregan,  T.C.,  the 
dissatisfied  candidate  for  the  mayoralty,  in  the  Court 
of  Common  Fleas,  against  the  re-election  of  Mr.  J.  J, 
Cleary  to  the  civic  chair,  on  the  1st  instant,  on  the 
ground  of  intimidation  and  undue  influence,  which  it  is 
alleged  was  employed  on  behalf  of  the  mayor,  Mr. 
Cleary,  and  by  his  friends  and  supporters  acting  as  his 
agents.  It  is,  also,  stated  in  the  petition  that  drink 
was  supplied  in  great  abundance  by  the  mayor  previous 
to  the  election,  which  was  partaken  of  by  a  large  num- 
ber of  friends  and  supporters,  who  entered  the  Town 
Hall  under  the  influence  of  drink.  The  scene  which 
the  chamber  presented  during  the  record  of  votes  is, 
also,  described  in  the  petition.  The  defendant  pleaded 
by  way  of  defence  "  that  the  plaintiff  and  said  T.  M. 
Cregan  were  candidates  for  the  mayoralty,  and  that 
the  plaintiff  was  duly  elected,  and  T.  MacMahon 
Cr^an  defeated :  that  said  T.  M.  Cregan  being  duly 
qualified  in  that  behalf  caused  a  petition  to  be  prepared 
i^ainst  the  re-election  of  the  plaintiff,  on  the  grounds, 
and  containing  the  allegations,  statements,  and  matters 
in  the  publication  stated ;  and  before  and  at  the  time 
of  the  publication,  it  was  the  intention  of  said  Cregan 
to  present  the  petition,  and  lodge  it  in  the  Court  of 
Common  Pleas,  and  said  petition  was  then  about  bdng 
presented,  in  accordance  with  the  provisions  of  the 
statute,  for  the  purpose  of  having  the  validity  of  said 
election  investigated  and  determined  according  to  law." 
The  plaintifTdemurred  to  the  defence,  on  the  grounds 
that  it  appeared  that  the  defendant  published  and  gave 
circulation  to  libellous  matter  which  was  contained  in 
the  petition,  but  which  petition  was  never  presented ; 
and  because  the  defence  did  not  aver  that  the  chai^;es 
alleged  to  be  contained  in  the  petition,  and  published 
and  circulated  by  the  defendant,  were  in  fact  true; 
and  because  the  defence  did  not  in  any  way  justify,  or 
purport  to  justify  the  statement  in  the  libellous  matter 
complained  of,  "  that  the  last  election  of  mayor  would 
1)6  rendered  memorable  for  many  years  to  come.!* 

Peter  CfBrien  in  sumxyrt  of  the  demurrer. 
Gerald  Fizgibhon,  Q-C.,  eontm,  cited  Utmt  v.  Algar, 
«  C.  &  P.  245. 

WmTiatDi,  C.  J.— This  case  comes  before  the  Court  on 
demoRer  to  a  defence  in  an  action  for  libel,  [Hii  Lordship 
read  the  paragraph  of  the  8ammona  and  plaint  to  which  the 
defence  was  pleaded.]  If  that  is  not  defamatory  of  the 
riMOtiff  in  his  office  as  mayor,  I  do  not  know  what  can  be. 
Tho  answer  to  it  is  :— [His  Lordahip  read  the  plea.]  That 
defence  has  been  demurred  to.  No  petition  was  presented 
to  the  proper  tribunaL  The  case,  then,  resolves  itself  into 
one  of  a  commnnieation  appearing  io  a  newspaper.  The 
law  on  this  subject  has  been  laid  down  by  Best,  C.J.,  in 
J)e  Ompigny  v.  WeliuUy,  6  Biug.  404  (cited  in  iitarkie  on 
Slander  295)  : — "  If  a  man  receive  a  letttr  with  authority  of 
the  author  to  publish  it,  the  person  receiving  it  will  not  be 
justified,  if  it  contain  Ubellona  matter,  in  inserting  it  in  a 
newspaper.  For  if  the  person  receiving  a  libel  may  publish 
it  at  all,  be  may  publish  it  in  whatever  manner  he  pleases  : 
he  may  insert  it  in  all  the  journals,  and  thus  circulate  the 
calumny  through  every  region  of  the  globe.  The  effect  of 
this  is  very  dUferent  from  that  of  the  repetition  of  oral 
sliauder.    In  the  latter  case  what  has  been  said  is  known 


only  to  a  few  persons,  and,  if  the  statement  be  untrue,  the 
impntation  may  be  got  rid  of.  Tlie  report  is  not  heard  of 
beyond  the  circle  in  which  all  the  parties  are  known,  and 
the  veracity  of  the  accuser,  and  the  previoas  character  of 
the  accused,  will  be  properly  estimated.  But  if  the  report 
is  to  be  spread  over  the  world  by  means  of  the  Press,  the 
malignant  falsehoods  of  the  vilest  of  mankind,  which  would 
not  receive  the  least  credit  where  the  author  is  known, 
would  make  an  impression  which  it  would  require  much 
time  and  trouble  to  erase,  and  which  it  might  be  difficult,  if 
not  impossible,  ever  completely  to  remove.  He  who  prints 
and  publishes  what  was  given  to  him  in  mannecript  has  to 
answer  for  by  far  the  greatest  part  of  the  mischief  that  the 
statement  bss  occasioned.  Before  ipving  it  general 
notoriety,  by  circulating  it  in  print,  the  defendant  should 
satisfy  himself  that  it  was  true,  and  should  be  prepared  to 
prove  its  truth  to  the  letter  ;  for  he  can  have  no  more  right 
to  take  away  the  character  of  the  plaintiff,  without  being 
able  to  prove  the  truth  of  the  charge  that  he  mikkes  against 
him,  than  to  take  his  property,  without  being  able  to 
justify  the  act  by  which  he  poesessed  himself  of  it/"  There 
u  a  simplicity  and  directness  of  statement  as  to  the  law  of 
libel  in  that  passage  that  commends  itself  to  our  approval ; 
and,  under  the  circnmstances  of  this  case,  we  think  that  the 
demurrer  should  be  allowed. 

O'Bbixh  and  Fii:ioibald,  3J^  eonenrred. 

Demmrret  aUoieed. 
Attorney  for  plaintiff:  John  EUard. 
Attorneys  for  defendant :  Kamy  ft  Mvrphy. 


COURT  OF  COMMON  PLEAS. 

Repert«d  by  J.B.  Stbitch,  Esq.,  Barrister-at-law. 

(Before  Momahan,  C. J.,  and  Mobbis,  J.) 

Campion  v.  Campion  and  Othebs. 

April  80,  June  3,  \61^.^~PUading— Ejectment  for 
tum-paymmA — Demurrer — Trauerse  of  tenancy — C.  L.  P. 
Ad,  185S,  ss.  194,  19&.-.£.  (r  T.  Act,  1860,  s.  £3. 

A  eummmtt  and  piamt  in  ejectment  for  non-payment  of 
rent,  dxredted  to  '■^W.  L.  Camfnon  and  others,  defen- 
dants," tteerred  that  E.  Stack  held  the  lands  as  tenmd  to 
the  plaintiff',  under  a  contract  of  tenancy.  W.  L.  Cam- 
pion haoiug  demurred,  on  the  grounds  that  no  contract  of 
tenancy  betroeen  him  and  the  plaintiff  teas  disclosed,  nor 
was  it  alleged  m  terms  that  he  was  a  tenant  in  possesion. 

Held,  that  the  writ  was  good  in  law,  and  complied  with 
the  reouirements  of  C.  L.  P.  Act,  1853,  ».  193. 

Billing  V,  Arnold,  Ir.  E.  7  C.  L.  529;  Keene  v. 
M'Blaine,  17  Ir.  O.L.  654;  commented  t^nm. 

Ejectment  for  non-payment  of  rent. — The  action 
was  brought  against  "W.  L.  Campion  and  others, 
defendants,"  and  the  summons  and  tJaint  aveiTed 
"that  one  Edmond  Stack  holds  all  that  and  those 
part  of  the  lands  of  ,"  "  as  tenant  to  the  plain- 

tiffs .under  a  contract  of  tenancy,  at  the  yearly  rent 
of  £ — ,"  &c.  To  this  writ  W.  L.  Campion  filed  a 
demurrer,  on  the  grounds  that  it  did  not  thereby  appear 
that  he  held  the  lands  under  any  contract  of  tenancy 
from  the  plaintiff,  or  that  he  was  tenant  in  possession 
under  any  contract  of  tenancy  between  the  plaintiff 
and  any  person  or  persons,  and  because  it  did  not 
appear  by  the  writ  that  any  privity  of  contract  existed 
between  the  plaintiffs  and  defendant. 

John  Roche  (with  him  O'Brien,  Q.C.),  for  the  defen- 
dant— The  relation  of  landlord  and  tenant  is  founded 
on  contract,  and  ejectment  for  non-payment  of  rent  is 
the  statutable  remedy  for  breach  of  a  term  of  that  con- 
tract ;  23  &  24  Vict.,  c.  134,  s.  52.  The  remedy  applies 
only  where  that  relation  exists.  In  order  to  disclose  a 
good  cause  of  action,  vhidi  in  this  case  means  a  right 
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to  avail  himself  of  the  statutable  remedy,  the  plaintiff 
most  allege  and  prove  the  relation  of  landlord  and 
tenant  between  him  and  defendant,  or,  at  least,  between 
him  and  a  person  on  whose  title  defendant's  possession 
must  be  shown  to  depend ;  L.  &  T.  Act-,  1860,  s.  53. 
To  that  effect  is  the  judgment  of  Fitzgerald,  B.,  in 
BUling  v.  AmoU;  Ti.  K.  7  C.  L.  531.  To  the  same 
effect  is  the  deciaon  in  Keene  v.  M^BUane,  17  Ir.  G.  L. 
654.  This  view  harmonizes  with  the  prolusions  of  the 
Common  Law  Procedure  Act,  1853,  as  to  proceedings 
in  ejectment.  Section  194  of  that  Act  requires  the 
writ  to  be  directed  to  the  "  immediate  tenant,"  or  any 
one  tenant  in  possession.  The  form  of  a  snmmons  and 
pliunt  in  ejectment  in  the  schedule  contains  an  express 
allegation  of  tenancy.  This  appears  to  mean  a  contract 
of  tenancy  between  the  pliuntiff  and  defendant  Bot, 
giving  to  the  words  "  immediate  tenant "  and  "  anyone 
tenant  in  possession,"  the  effect  suggested  by  Fits- 
gerald,  B.,  m  Billing  t.  Arnold,  this  wnt  does  not  diow 
tiiat  the  defendant  fills  ather  of  these  capacities.  The 
Court  cannot  presume  that  he  does.  The  section  ap- 
pears to  require  a  distinct  allegation  of  the  character  in 
which  the  defendant  is  sought  to  be  charged,  by  the 
words  "particulars  hereinbefore  required." 

Hickson  Omth  him  James  Murphy,  Q.C.),  contra. — 
This  is  a  valid  writ,  and  is  sufficient  to  recover  possession 
of  the  lands.  The  argument  in  support  of  the  demurrer 
proceeds  on  the  falla^  that  the  judgment  in  an  eject- 
ment goes,  like  a  judgment  for  damages,  against  the 
person  of  the  defendant.  The  effect  of  such  a  judgment 
IS  shown  in  Riordon  v.  WaUhe,  7  Ir.  L.  T.  B.  98,  Ir.  R. 
8,  C.  L.  13.  No  costs  or  damages  are  reeovmd  by 
this  proceeding,  nothing  but  possession  of  the  land. 
Notice  of  the  proceeding  is  given  to  all  the  tenants, 
and  if  they  have  any  right  to  possession  they  may 
come  in  as  defendants,  without  incorring  any  personal 
liability  by  the  judgment,  which  may  go  against  them ; 
so,  C.  L.  P.  Act,  1868,  s.  201.  If,  then,  no  privity 
exist  between  plaintiff  and  defendant,  what  locui  standi 
has  he  here?  The  proper  course  for  the  defendant  to 
have  adopted  is  that  directed  by  C.  L.  P.  A.  1853,  s.  16. 

O'Brien,  Q.C.,  in  reply As  to  the  argument  for  the 

plaintiff"  founded  on  the  case  of  Riordon  v.  Walshe 
that  decision  was  made  on  the  ground  that  a  married 
woman  has  no  legal  estate  whatever  in  her  husband's 
land,  and  the  observation  of  Fitzgerald,  J.,  applies 
only  to  persons  not  named  in  the  writ.  Here  the 
defendant  is  named  in  the  writ,  and  the  jud^fment  on 
the  record  will  go  against  him  personally.  Thence  it 
is  idle  to  contend  that  he  would  not  be  affected  by 
it.  But  again,  suppose  tliat  in  this  ease  tbe  defen- 
dant had  been  over  20  years  in  adverse  possession,  he 
then  could  claim  by  title  paramount.  That  being  so,  if 
he  neglected  to  appear  he  would  elearly  be  affected  by 
the  Judgment,  for  it  would  simply  dispossess  him. 
Privity  with  the  plaintiff  is  not,  therefore,  necessary  in 
an  ejectment  proceeding,  in  order  to  render  tbe  judgment 
for  possession  of  the  lands  a  matter  of  indifference  to 
the  defendant,  in  every  inatance. 

Cwr.  adv.  vuU. 

MoBBiB,  J. — A  demurrer  hna  been  takea  in  tliis  case  by 
the  defendimt,  W.  L.  Campion,  t»  a  summons  and  plaint  in 
ejectment  for  non-payment  of  rent.  The  title  of  the  plaint 
is,  "Jeremiah  Campion,  John  A.  Hanrahan,  Henry  S. 
Moblett,  and  John  Moriarty,  plaintiffs,  William  Lime  Cam- 
pion and  another,  defendants."  The  writ,  directed  to  W.  L. 
Campion,  then  calls  upon  him  to  an-wer  the  complaint  of  the 
plaintiffii,  who  couplain  that  one  Edward  8tack,  the  other 
defendant,  holds  the  lands  the  subject  of  the  ejectment,  ns 
tenant  to  tbe  plaintiffs  under  a  contract  of  tenancy,  at  the 
yearly  rent  of  £121  18b.,  and  that  three  yeais'  rent  is  due  ; 


and  judgment  is  then  prayed  to  recover  poemssian  of  tbe 
lands  from  the  deienduit,  Edward  Stack.  The  defendant 
Campion,  by  his  demurrer  contends,  that  no  oontraet  of 
tenancy  is  disclosed  between  him  and  the  plaintifEs,  and 
that  it  is  not  alleged  in  terms  that  he  is  a  "  tenant  is 
possession"  of  tbe  lands.  The  19<tth  section  of  the  Com- 
mon Law  Procedure  Act  nf  1853  enacts  : — [His  loidsbip 
read  the  section.]  In  other  words,  from  that  enact- 
ment 1  oonclade  that  the  writ  should  be  directed  to 
eitiier  "the  immediate  tenant,"  by  which  deaeriptiou  I 
nndostand  tbe  tenant  holding  immediately  from  the  plain- 
tiff; or  to  any  one  "tenant  in  possession,"  by  which  I 
understand  any  tenant  in  the  actual  posaesHion  vrhoee 
tenancy  is  dependant  on  tbe  "immediate  tenant's"  right 
of  poBsecsion.  Tbe  object  of  the  section  is  to  enable  the 
landlord  to  be  always  in  a  position  of  certainty  as  to  how 
be  shoald  bring  bis  ejectment,  although  he  could  not  and 
ought  not  to  be  expected  to  be  always  in  a  position  to 
determine  who  was  legally  bis  immediate  tenant.  Now, 
for  myself,  I  mast  confrss  that  I  fiul  to  perceive  the  analogy 
between  ejectment  for  non-payment  of  rent — ^in  which 
merely  possession  of  the  land  is  songht — and  an  action  of 
covenant  for  rent  against  an  assignee,  where  the  rent  is 
sought  as  a  debt  due  by  tbe  alleged  assignee.  Neveirtbdeas, 
some  Bueh  analogy  seems  to  be  the  ground  of  the  decision 
in  Keene  v.  M'Blaine,  17  I.  C.  L.  R  6S8,  a  case  which  hiu 
led  to  a  considerable  amount  of  technical  and  unmaritorious 
litigation.  Any  person  served  with  a  copy  of  tbe  plaint  in 
ejectment  for  non-payment  of  rent,  though  not  named  in  it, 
ti[>ereapon  becomes  a  defendant,  and  is  entitled  to  take 
defence.  What  statement  in  tbe  pliunt  is  be  entitled  to 
traverse !  The  statement  that  the  defendant  held  as  tenant 
does  not  neoessarily  mean  that  tbe  defendant  is  the  "  im- 
mediate tenant,"  but  ia  an  allegation  that  there  is  a  con- 
tract of  an  existing  tenancy  held  under  tbe  plaintift  Tbe 
traverse  should  be  of  that  allegation  so  understood,  and 
this  mode  of  pl«ading  was  de«id«l  by  the  Chief  Justice  in 
Bdl  V.  Beatty,  6  Ir.  C.  L.  B.  399,  to  be  tbe  proper  form.  At 
all  events,  the  traverse  of  the  allegation  that  the  defendant 
held  as  tenant  to  the  plaintiffs  should  be  construed  to  mean 
that  the  defendant  did  not  bold  either  as  pltuntiff's  "im- 
mediate tenant,"  or  by  a  possession  dependant  on  the 
tenancy  of  the  iihmediate  tenant.  We  were,  also,  rsfemd 
to  the  case  of  Billing  v.  Arnold,  which  detnsion  appeals  to 
be  founded  altogether  on  the  necesnity  of  following  Keene 
V.  M  'Blaine.  One  of  the  learned  Barons,  as  reported,  de- 
clines to  express  an  opinion  as  to  what  should  be  the  form 
of  future  plaints  in  ejectment  for  non-payment  of  rent. 
Thus  the  process  of  the  recovery  of  the  possession  of  land 
for  non-payment  of  rent  becomes  judicially  paralyzed. 
Another  learned  Baron  states  "he  wishes  to  say  no  more 
than  that  Ketnt  v.  M'Blaine  is  binding  on  him,"  and  he 
regrets  that  the  former  method  of  pleading  is  departed  from. 
For  myself,  sitting  in  this  Court,  I  should  be  ^nite  prepared 
to  decline  to  follow  Keene  v.  M'Blaine  or  Billtng  v.  Arnold ; 
and  I  regret  that  neither  case  reached  the  Court  of  Ex- 
chequer Chamber.  I  find  that  the  latter  case  failed  to  do  so 
by  an  oversight  of  the  plaintiff 's  attorney  in  not  lodging  bis 
notice  in  proper  time,  and  that  liberty  to  appeal  notwith- 
standing was  refused  by  the  Court  of  Exchequer.  But  is 
the  present  case  ruled  by  these  decisions  in  the  Court  of 
Exchequer  referred  to  ?  Tbe  pleader  in  the  present  case 
has  named  W.  L.  Campion  as  defendant,  but  in  order  to 
avoid  the  effect  of  those  decisions  he  alleges,  in  tbe  body  of 
the  writ,  not  that  W.  L.  Campion  holds  as  plaintiff's  tenant, 
but  that  Edward  Stack  holds  as  plaintiff's  tenant,  by  which 
statement  of  tenancy,  acoording  to  the  dedsiona,  he  would 
allege  that  Edward  ^»ck  was  plaintiff's  immediate  tenant 
We  must  therefore  assume  that  W.  Lb  Campion,  to  whom 
tbe  writ  is  directed,  is  a  tenant  in  possession. 

I  am  not  aware  of  any  prerious  attempt  to  demur  to 
a  plaint  in  ejectment  for  non-payment  of  rent*    The  writ 

•  In  Ort^  V.  Lauder,  Q.  B.,  April  17,  1874,  a  demurrer  taken 
to  an  ejectment  for  non-payment  of  rent  was  heard,  and  over- 
ruled. It  was  not  contended  that  a  demurrer  does  not  lie  in 
that  action.    [Ed.  /.  L.  T.  Rgi.'} 
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ia  regnlar  on  the  faoe  ol  it(  and  oompliei  with  the  reqniri)- 
menta  of  the  CommoD  Law  Prooedrm  Act,  lection  196,  is 
not.  or  if  the  defendant  was  embamsiuxi,  he  should  hare 
applied  to  have  the  plaint  amended  or  set  aside.  We  are 
M  opinion  that  the  damumr  shonld  be  OTemiled. 

MOSAHAV ,  C.  J^  ooncorred. 

Demwrer  ovetruled. 

Attorney  for  plaintiif :  J.  G.  McCarthy, 
Attorney  for  defendant :  Thotncu  Hiee. 


(Before  the  Same.) 
Bausax  v.  Quinn  and  Abothbb. 

June  11,  29i  187^ MoBter  and  tervant — NtgUgtnu 

of  Captain  of  merchant-khip — Inpay  to  mmtor  on  hoard— 
LtabUity  of  owner  ofvetstL 

To  render  an  employer  iUMe  far  mjmy  to  one  in  hit 
employ,  through  the  negligence  of  another  perton  also  m 
his  employ,  it  must  be  snoum  that  the  latter  was  not  merely 
a  fellow-teorkman,  but  was  placed  in  a  position  of  such 
authority  as  fairly  to  represent  the  employer  himself. 

The  captain  of  a  mercharU-sh^,  vnder  his  control  and 
management,  is  not  a  mere  ftUow-workman  of  the  seamen 
on  bwird,  bound  to  obey  him,  but  is  suck  an  agent  or 
representative  of  the  owner  of  the  vessel  that  th«  UMer,  by 
whom  he  has  been  appointed,  will  be  liable  for  an  injury  to 
a  seaman  sustained  ly  him  through  the  eaplcdiCs  negligence 
during  the  voyage,  while  (ft«  seaman  is  acting  in  (Aedience 
to  an  order  gieen  by  the  captain. 

Demurrer. — The  first  count  of  the  summons  and 
plaint  was  as  follows : — "  For  that,  at  the  time  of  the 
committing  of  the  grievances  hereinafter  mnntioned, 
the  defendants  were  possessed  of  a  certain  ship  called 
"  The  Vespa,"  then  being  navigated  by  their  servants 
under  the  sole  control  and  management  of  one  William 
M'CuIlagh,  who  was  captain  of  said  ship,  appointed  in 
that  behalf  by  the  defendants,  and  as  such  captain 
governed  and  directed  the  said  ship  and  the  seamen 
and  aerranta  thereof,  and  whose  orders  as  such  captain 
the  said  seamen  and  servants  were  bound  to  obey. 
And  one  John  Ramsay,  for  certain  hire  and  reward 
therefor  to  be  paid  to  him,  agreed  with  the  defendants 
to  serve  and  ao  the  work  and  duties  of  an  able- 
bodied  seaman  on  board  the  said  ship,  under  the  control 
and  orders  of  the  said  captain,  during  a  certain  voyage 
from  Troon  to  Belfast,  and  the  said  John  Ramsay 
thereupon  entered  on  board  the  said  ship  as  such  sea- 
man upon  the  terms  aforesaid,  and  the  plaintiff  says 
that,  whilst  said  ship  was  on  said  voyage  and  the  said 
William  M'Cnllagh  was  captain  of  said  ship  as  afore- 
said, the  defendants'  said  captain  n^ligently,  nnskil- 
folly,  and  improperly  ordered  the  nid  John  Ramsay 
and  the  other  seamen  on  board  the  said  ship  to  abandon 
said  ship,  and  the  said  John  Itamsay  and  the  other 
seamen  did,  in  obedience  to  the  said  orders,  and  as  they 
were  bound  to  do,  then  proceed  to  abandon  the  said 
ship,  by  reason  whereof  the  said  John  Ramsay, 
whtlst  he  was  in  the  act  of  so  abandoning  said  ship,  in 
obedience  to  and  in  execution  of  said  order  so  unskil- 
fully and  improperly  given  as  aforesaid  by  the  d^en- 
dants'  said  captain,  was  drowned,  and  within  twelve 
calendar  months  next  before  this  suit  lost  his  life." 

Demurrer,  on  the  grounds  that  the  above  count  dis- 
closed no  personal  negligence  on  the  part  of  the 
defendants;  that  the  captain  and  John  Ramsay  were 
fellow-servants,  and  that  the  only  negligence  averred 
was  that  of  the  captain ;  that  the  count  did  not  state, 
or  show  any  obligation  on  Ramsay  to  obey  the  order ; 
that  the  facts  alleged  disclosed  no  obligauon  on  the  de- 


fendants ;  that  if  the  order  were  unlawful  Ramsay  was 
not  bound  to  obey  it,  and  if  lawful  the  defendants  were 
not  liable. 

Boyd,  in  support  of  the  demurrer.  The  defendants 
are  not  liable  unless  they  have  been  guilty  of  negligence 
in  the  selection  of  the  captain  of  the  vessel,  and  vet  no 
such  negligent  selection  is  averred.  When  one  fellow- 
servant  has  been  injured  by  another  feUow-servant  the 
master  is  not  liable,  unless  he  has  been  guilty  of  negli- 
gence in  selecting  an  unsldlfiil  or  ineaDable  servant  in 
the  person  who  has  done  the  injury ;  Tarrant  v.  WM, 
35  L.  J.  C.  P.  261 ;  Wilson  v.  Merry  and  Another,  L.  R. 
1  Sc.  App.  327 ;  BartonshiU  Coal  Co.  v.  Reid,  3  Macq. 
H.  L.  282.  The  captain  of  the  vessel  and  a  seaman, 
notwithstanding  the  difference  of  their  social  positions 
and  the  nature  of  their  employment,  are  fellow-ser- 
vants; Tarrant  v.  Webb.  Again,  the  plaint  alleges 
that  the  captain  "negligently,  unskilfully,  and  im- 
properly ordered"  the  deceased  to  abandon  the  ship, 
and  that  while  acting  "in  obedience  to  said  order," 
and  as  hn  "  was  bound  to  do,"  he  was  drowned.  Now, 
if  this  order  were  such  as  described,  the  deceased  was 
not  bound  to  obey  it,  and  if  the  order  was  a  proper 
one,  and  in  obeying  it  the  deceased  lost  his  life,  the 
defendants  were  not  liable. 

M^Mdhon,  Q.C.  (with  him  Frazer'),  contra.  The  cap- 
tain of  the  vessel  is  the  agent  of  the  defendants,  and 
for  an  act  negligently  done  by  him  resulting  in  the 
death  of  the  deceased,  they  are  liable.  He  is  not  a 
mere  fellow-servant  of  each  member  of  his  crew.  In 
Story  on  A^ncy  (7th  Ed.  p.  124-128),  the  peculiar 
official  position  of  the  captain  of  a  vessel  is  defined. 
He  can  hypothecate  the  ship;  he  is  treated  not  as 
an  ordinary  agent,  but  as  a  special  employer  or  the 
owner  of  the  ship;  he  unites  in  himself  the  double 
powers  of  the  absolute  and  temporary  owner  or  char- 
terer of  the  ship ;  the  law  treats  him  as  having  a  spedal 
property  in,  and  charge  of  the  ship.  The  master  of  a 
ship  is  the  person  entriuted  with  the  care  and  manage- 
ment of  it,  and  the  employers  or  owners  of  a  ship  are 
responsible  for  the  contracts  of  their  captains,  while 
they  are  not  responsible  for  the  contracts  of  their 
mariners,  because  these  latter  are  not  appointed  for  the 
purpose  of  conducting  the  business  of  the  ship,  but 
only  for  labouring  in  its  navigation  imder  the  orders  of 
the  master;  Abbott,  Shipping  Laws,  llth  ed.  93, 
1 0 1-2.  If  a  captain  of  a  veuel  oe  guilty  of  any  default 
of  duty,  his  employers  are  responsible  for  his  acts  in 
those  tlungs  that  respect  his  duty  under  them,  though 
the^  are  not  answerable  for  his  conduct  in  those  things 
which  do  not  respect  his  duty  to  them,  e.g.,  if  he 
commit  an  assault  on  the  voyage ;  Ellis  v.  Turner,  8 
T.  R.  531.  Again,  the  mariner  is  bound  to  obey  every 
lawful  order  of  his  captain.  Once  the  voyage  com- 
mences it  is  his  duty  to  navigate  the  ship  at  aU  perils. 
No  matter  what  danger  he  may  incur  he  is  entitled  to 
no  special  remuneration,  because  he  simplv  performs 
his  auty;  Abbott,  Shipping  Law,  153.  Lven  when 
an  order  to  abandon  the  ship  has  been  given  bond  fide 
to  the  crew,  although  the  danger  did  not  justify  such 
an  order,  yet  the  crew  is  justified,  and  therefore  bound 
to  leave  her;  " The  Florence,"  16  Jur.  573. 

Boyd,  in  reply. 

Cur.  adv.  vult. 

MoBBis,  J. — The  defendants  have  demnrred  in  this  case 
to  the  fixnt  count  of  the  sammons  and  plaint.  The  widow 
of  a  seaman,  named  John  Ramsay,  has  brought  this  action 
■gainst  the  owoen  of  a  vessel  called  "The  Yeepa,"  to 
recover  damages  for  the  death  of  her  husband.  Xlie  count 
which  has  been  demurred  to  states  that  the  ship  was  under 
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the  aok  oontrol  of  one  WQliam  MtHillagb,  who  wm  the 
captain  of  the  ship  and  appointed  to  that  poet  by  the  defen- 
dants, that  acting  in  that  capacity  he  governed  the  ship 
and  the  orew,  and  that  the  crew  were  bound  to  obey  aU 
orden  given  by  him  as  captain.  It  then  states  that  the 
deceased,  Banuay,  entered  into  tiie  defendants'  service  as  an 
able-bodied  seaman,  and  that  as  such  he  went  on  board 
"The  Vespa,"  commanded  by  said  William  MH^allagh. 
It  next  states  tllat  the  deoeased  started  on  a  voyage,  and 
that  daring  that  voyage  the  captain  negligently,  nnslcil- 
fally,  and  impmperly  ordered  the  said  Ramsay  and  othef 
seamen  to  abandon  the  ship,  and  that  in  obedienoe  to  such 
order,  and  as  they  were  bound,  the  deceased  Kamsay  and 
the  rest  of  the  crew  proceeded  to  abandon  the  ship,  and  in 
the  execution  of  the  order  Bamsay  lost  his  life.  The 
demurrer  is  taken  on  the  ground  that  no  action  will  lie 
against  the  owners  of  the  ship  upon  the  authority  of  a 
great  number  of  authorities,  commencing  with  Pnatly  v. 
Fovter,  8  M.  ft  W.,  and  culminating  with  WilKm  v. 
Merry,  L.  B.  1  Sc.  App.  826.  All  these  oases  establish 
that  no  action  will  lie  against  an  employer  for  injuries 
to  one  tellow-serrant  through  the  negligence  or  want 
of  ddU  of  another  feUow-servant,  no  matter  in  what 
oapadty  he  may  be,  provided  both  are  the  servants  of  the- 
■ame  person.  The  distinction  between  the  ordinary  case  of 
fellow-workmen  and  that  where  one  of  the  parties  em- 
ployed occupies  a  position  8u)>erior  to  that  of  the  other — 
being,  for  example,  a  foreman  or  superintendent— i^peats 
to  have  been  removed  by  Wilton  v.  Merry.  But  in  that 
case  I  find  nothing  repngnant  to  the  principles  laid  down 
in  Mwrpky  v.  SmSh,  10  C.  B.  N.  S.  861,  that  when  an  em- 
'  ployer  has  an  agent  or  representative,  held  to  be  so  by  the 
jury,  and  who  is  not  merely  a  fellow-worlcman  of  the  party 
■nstaining  the  injury,  the  employer  is  liable  for  an  injury 
to  his  servants  occasioned  by  the  n^lect  or  oaskilfulneaa  of 
his  agent  or  renrasentatiTe.* 

Now,  in  what  class  are  we  to  place  the  captain  or 
master  of  the  vessel  in  this  case  I  Is  he  merely  the  fellow- 
servant  of  the  deceased,  or  the  agent  and  representative  of 
the  defendants )  In  my  opinion  he  comes  within  the  latter 
class.  He  is  the  agent  and  representative  of  the  owners 
during  the  voyage.  His  position  is  thus  defined  in  the  best 
books  on  the  sabjeot.  So  he  has  authority  to  bmd  the 
owners  for  repairs  and  necessaries,  and  it  is  within  hia  oom- 
petenoe  to  settle  claims  for  demurrage. 

That  being  so,  and  coupled  with  the  statement!  in  the 
summons  and  plaint,  that  the  ship  was  under  the  control 
-and  mansgement  of  the  captain,  that  he  was  appointed  by 
the  defendants,  that  be  governed  and  directed  tae  ship,  and 
that  the  seamen  on  board  were  bound  to  obey  his  orders, 
we  consider  that,  the  liability  of  the  defendants  depending 
on  the  question  whether  the  captain  was  the  agent  or 
representative,  tliat  question  cannot  be  decided  in  their 
favour  on  demurrer  to  the  count.  The  demurrer  must  be 
overruled.  Any  other  question  the  defendants  wish  to 
raise  must  be  riuaed  by  a  plea  to  the  Court. 

MOHAHAH,  C.J. — I  quite  concur  with  my  brother  Morris 
in  the  judgment  he  has  given.  But  I  would  prefer  to  rest 
my  opmion  on  the  averments  in  the  summons  and  plaint 
as  to  the  authority  delegated  by  the  defendants  to  the 
captain,  all  which  averments  the  demurrer  admits.  Besting 
my  opinion  on  those  averments,  the  demurrer  muiit  be 
overruled. 

Demurrer  duaUcmed. 

Plaintiff's  attorney :  John  Rea. 
Defendants'  attorney:   W.  Harper. 


•  See  the  cases  fully  collected,  2  Tay.  Ev.  6th  Ed.,  1,027; 
Smith,  U.  &  8.  8rd  Bd.,  207-8.— [Eo.,  /.  JL  T.  Uep.^ 


LIMERICK  LAND  SESSIONS. 

(Before  Johh  Lbaht,  Esq.,  Q.C.) 

£[niiiBBK  r.  Hazju 

April  18,  24,  1874 £.  j-  T.  Act,  1870,  ss.  3,  4, 1&- 

Tenancyjrom  year  to  year,  created,  q/ler  pasting  of  Act — 
Improvements  Reeled  during  preoiout  taumcy  under 
Udte—Vhexhcttuted  m(mure~-Datumd  o/mcreasid  rent — 
Offh"  of  arbitration— .CompemaHon  for  ditturbance — Un- 
reasontdfle  conduct-  of  landlord  or  tenant,  toAat  consti- 
tutes. 

A  landlord,  upon  his  having  become  purehaaer  of  a 
property,  demanded  '^ a  fair  increase  of  rent"  from  a 
tenant  on  the  land.  The  tenant  had  held  under  a  lease, 
upon  the  expiration  qf  which  he  was  left  m  possession 
under  a  yearly  tenancy,  created  after  the  passing  of  the 
L.  §r  T.  Act,  1870,  at  the  former  rent,  which,  haootg 
regard  to  the  increased  value  of  the  holding,  was  inade- 
quate. But  the  landlord  did  not  tpet^y  what  increase  in 
the  rent  he  would  require ;  and  the  tenant  refused  to  pay 
any  increase,  but  insisted  on  a  reduction,  and  endeavoured 
to  intimidate  the  landlord.  The  landlord  proposed  to 
leave  to  arbitration,  upon  a  fair  basis,  the  question  by 
what  amount  the  rent  should  be  increased;  but  the  landlord 
did  not  strongly  press  for  arbitration,  and  the  negodation 
was  broken  off  by  the  tenant  without  sufficient  reason.  The 
tenant  having  been  evicted,  and  claiming  compensation  for 
disturbance  and  improvements. 

Held,  that  the  conduct  of  both  parties  was  unreasonable, 
within  33  j-  S4  Vict.,  c.  46,  s.  18;  and  that  the  tenant 
should  be  allowed  only  the  amount  of  two  years'  rent,  as 
compensation  for  disturbance,  besides  £22  10«.  for  un- 
exhiaisted  manures. 

Leonard  v.  Smith  {unreported)  discussed. 

Claim  for  compensation  for  disturbance  and  improve- 
ments. The  facts  are  iiilly  detailed  in  the  judgment  of 
the  Court. 

Bladchall,  for  the  claimant. 

Cleary,  contra. 

The  Chaomas. — This  case  involves  some  questions  of 
law,  arising  under  the  L.  and  T.  Aot,  1870,  the  bearing  of 
which  does  not  seem  to  have  been  clearly  apprehended.. 
Before  applying  myself^  however,  to  the  consideration  of 
those  questions,  I  shall  recapitiUate  the  facts  of  the  case 
appearing  in  evidence  before  me.  It  appeared  that  a  lease 
was  made  on  the  20th  March,  ISfil,  between  Mr.  Evans 
and  the  father  of  the  claimant,  Denis  Kinnerk,  of  the  lands 
in  question,  comprising  four  and  a  half  acres,  for  a  term  of 
21  years,  at  a  rent  of  £1  per  Irish  acre.  There  was  no 
reservation  of  royalties,  or  of  quarries,  but  there  was  at  tiie 
time  an  open  limestone  quarry  on  the  lands.  It  was  a 
common  farming  lease.  There  was  no  pretence  that  the 
lands  were  town  fields,  but  at  the  time  of  the  lease  there 
were  three  dwelling-housea,  as  mentioned  in  it,  two  of 
which  had  since  disappeared,  but  the  other  remained,  and 
had  been  occupied  from  time  to  time.  Ever  since  1857, 
instead  of  the  place  being  farmed  in  the  ordinary  agricul- 
tural way,  it  was  let  every  alternate  year  in  con- acre,  at  a 
rent  varying  from  £6  to  £9  an  acre,  the  average  rent 
being  say  £6  10s.  an  acre.  But  though  the  claimant  had 
to  plough  the  land,  ha  had  each  alternate  year  a  crop  of 
oats  or  barley,  which  were  worth,  perhaps,  on  an  average, 
£10  per  acre,  so  that  he  got  for  the  twenty-one  years  it  was 
in  his  occupation,  in  round  numbers,  about  £40  a  year  profit 
rent  out  of  the  lease,  out  of  which,  of  course,  was  paid  the 
lent,  cost  of  ploughing,  and  seed,  but  then  he  had  the  straw 
and  manure  as  a  set  oS  to  that  outlay.  In  sddition  to  that 
the  claimant,  it  appears,  had  been  using  the  quarry,  as  he 
had  a  right  to  do,  there  being  no  reservation  in  the  lease, 
and  he  ^ing  a  road  contractor.  Thus  he  derived  a  large 
benefit  out  of  his  holding  ontil  tiie  lease  tenninated  in 
March,  1872.  When  the  lease  terminated,  the  tenant  would 
be  entitled  to  oompensatian,  not  for  distorbanoe,  bnt  for  im- 
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proTsmente.  "What  waa  th«  condition  of  the  {aim  at  the  ez- 
piration  of  the  leaae  1  I  have  myBelf  had  an  opportunity  of 
seeing  the  place  lately ;  and  in  whatever  state  the  land  may 
have  been  in  1 851 ,  the  greater  part  appeared  to  me  to  be  ex- 
ceedingly good  land  ;  it  could  never  have  been  waste  land. 
'What  had  been  dona  for  it  daring  all  that  time  t  It  ap- 
peared that  at  the  time  be  took  the  land,  old  Kionerk  had 
an  adjoining  iarm  on  which  he  lived,  and  at  the  time  of 
taking  out  the  leaae  there  was  a  oomfortable  dwelling-hoaae, 
one  for  a  labonrer  or  smdl  &nner ;  but  having  his  own 
honse  on  the  adjoining  farm,  he  -converted  the  dwelling  on 
the  small  one,  which  ought  to  have  been  kept  as  a  dwelUng, 
into  a  bam,  nntil  his  son  married,  and  then  the  latter  went 
to  live  in  it,  bot  when  the  old  man  died  the  claimant  again 
turned  it  into  a  bam.  With  regard  to  the  repairs,  or 
what  it  would  require  to  repair  it  with,  Mr.  Corbett 
gave  material  evidence ;  when  I  went  to  the  place ,  I 
mnst  say,  I  never  saw  a  greater  wreck.  I  asked  Mr. 
Corbett  what  it  woold  take  to  repair  the  place,  and  he  said 
it  would  take  aboat  £12  lOs.  or  perhaps  £16.  Jndging 
from  the  appearance  of  the  place  presented  to  me,  I  have 
DO  hesitation  in  saying  that  if  it  had  happened  that 
Mr.  Hall,  who  buoght  the  interest  in  the  place,  had  pnt 
out  claimant  at  the  end  of  the  lease,  not  only  would  be  not 
have  been  entitled  to  a  shilling  for  distorbance  under  the 
Land  Act,  but  it  could  not  be  shown  that  there  had  been 
a  single  improvement  made  in  the  ^ace,  except  the  building 
of  »  wall  about  the  quarry.  Mr.  Hall  said  that  the  wall  in 
question  could  be  erected  for  about  £4  lOs.,  but  I  myself 
bdieve  that  it  would  cost  £8  lOs.  That  was  the  only  im- 
provement effected  on  the  &rm  during  twenty-one  years ; 
and  against  that  Mr.  Hall  wonld  have  a  claim  for  dilapida- 
tion for  certainly  not  less  than  £1S.  In  walking  along  the 
place^  I  observed  walls  there  nearly  all  down,  or  with  guw 
in  them,  in  most  parts  being  only  two  feet  high,  and  m 
other  parts  only  three  feet.  But  upon  the  view  I  have 
taken  of  the  case,  there  is  an  end  to  the  daim  by  Mr.  Hall 
for  dilapidation,  and  the  claimant  cannot  sustain  his  claim 
for  any  works  done  while  the  lease  was  in  existence^  The 
legal  position  of  the  case  has  been  altogether  altered  by  the 
fact  that  before  Mr.  Hall  got  the  land  Kinnerk  had  been 
recogmzed  as  a  yearly  tenant,  he  was  treated  as  such  hy 
Mr.  Hall,  and  as  such  I  mnst  deal  with  him.  For  tnat 
reason,  Mr.  Hall  not  being  entitled  to  claim  for  dila- 
pidation, I  shall  strike  out  his  set  off,  and  also  Kinnerk's 
claim  for  £6  lOs.  in  respect  of  the  wall  alleged  to  have  been 
built  to  him — other  improvements  there  were  none.  Then 
comes  the  question  as  to  the  clum  for  diaturbance. 

Now,  as  to  the  claim  for  disturbance,  we  must  see  what 
passed  between  the  claimant  and  Mr.  Hall,  and  what  was 
the  extent  of  the  liability  of  Mr.  Hall  to  the  claimant. 
Mr.  Hall  having  bought  the  land  from  Mr.  Evans,  brought 
a  process  of  ejectment  against  the  clumant  and  succeeded, 
but  previous  to  this  he  accepted  from  the  tenant  a  half  year's 
rent,  and  thus  created  a  yearly  tenancy.  Therefure,  he  came 
within  the  legal  definition  of  a  tenant  fnmi  year  to  year,  as 
defined  by  the  Srd  section  of  the  Act,  the  tenancy  having 
been  so  created  after  the  passing  of  tiie  Aet,  and,  tiierefine, 
the  case  must  be  dealt  with  as  one  of  disturbance  of  a 
yearly  tenant.  Now,  upon  becoming  owner  of  the  land, 
Mr.  Hall,  in  my  opinion,  acted  very  fairly,  and  any 
attempt  to  hold  him  up  as  an  exterminating  landlord  is 
quite  without  foundation.  He  was  quite  disposed,  from 
anything  that  had  transpired  during  the  hearing  of  the 
case,  to  deal  fairly,  and  even  genercnsly  with  his  tenant ; 
bat  according  to  a  very  strange  idea,  ventilated  some- 
times in  the  newspapers,  it  is  actually  thought  by 
some  that  a  landlord  is  bound  to  take  an  unreasonably 
low  rent  I  have  to  consiiler  whether,  under  the  18th  sec- 
tion of  the  Act,  in  the  dealings  between  Mr.  Hall  and  the 
claimant,  there  was  what  is  ojled  unreasonable  condnct  on 
the  part  of  either.  After  he  bought  the  land  he  went  to 
the  daimant  and  said — "  You  know  I  bought  this  land,  and 
I  expect  a  fair  rise  of  rent.  It  was  let  in  the  famine  timea^ 
and  at  a  very  low  rent,  and  now  that  you  have  a  oonmder- 
able  profit  out  of  it,  I  expect  a  fair  rise,  but  I  don't  want 
to  put  you  oat — ^I  merely  want  a   fair   rise  of    rent." 


There  is  nothing  better  established  than  that  at  the  expira- 
tion of  a  lease,  if  a  landlord  demanded  an  increase  of  rent 
and  the  tenant  refused,  the  main  question  to  be  decided  ia 
whether  the  landlord  was  asking  a  fair  and  reasonable  rent. 
Many  judges  hnve  decided  that  if  the  tenant  refused  a 
reasonable  rise  of  rent,  he  is  disentitled  to  claim  compen- 
sation for  disturbance,  under  the  18th  section.  At  the 
expiration  of  a  lease  there  is  no  claim  for  disturbance^  bat 
if  there  have  been  a  renewal  of  the  original  letting,  and 
the  landlord  pnt  a  tenant  out  after  refusing  to  pay 
a  fair  rent,  the  tenant  would  have  no  claim  except  for  mi- 
provementa.  Now,  in  the  present  case,  the  man  being  in 
the  position  of  a  yearly  tenant,  the  question  arises,  was  bis 
conduct .  unreasonable  in  refusing  to  give  Mr.  Hall  the 
increased  rent.  Mr.  Kinnerk  admitted  in  evidence  that 
Mr.  EUl  said  he  did  not  want  to  put  him  out,  and  merely 
asked  fur  an  increase  of  rent ;  but  the  tenant  not  only 
refiised  to  give  the  rise,  but  claimed  to  get  a  reduction. 
Now-a-days  tenants  when  asked  for  an  mcrease  of  rent, 
insist  that,  instead  of  paying  the  rise,  they  ought  to  get  a 
redaction.  That  conversation  took  place  in  the  beginning 
of  the  present  year.  What  was  the  next  thing  done! 
Mr.  Hall  persevering  in  his  demand,  the  other  brought 
to  bear  on  him  threatening  proceedings.  Mr,  Hall  at 
that  time  thought  it  a  very  good  thing  to  belong  to  a 
Farmers'  Club.  He  has  left  it  since,  for  some  reason 
of  which  I  am  not  aware.  And  then  Kinnerk  very  cleverly 
got  up  an  agitation  on  the  subject,  and  threatened 
to  sommon  Mr.  Hall,  not  before  the  courts  of  justice,  but 
before  this  new  tribunal,  and  to  show  him  up.  Some  mem- 
ber of  the  Farmers'  Clab,  a  Mr.  O'Halloran,  who  lived  dose 
to  Kinneik,  and  whose  rent  also  had  recently  been  iwed  by 
his  landlord,  a  'Dublin  gentleman  named  Mackay,  took  an 
active  part  with  Kinnerk  in  the  matter.  He  took  the  trouble 
of  composing  a  letter,  which  was  printed  at  his  expense,  and 
submitted  to  the  Farmers'  Club.  It  appears  that  Mr.  Hall 
did  get  frightened  a  little,  and  offered  to  leave  the  case  to 
arbitration,  which  was  very  proper,  and  accordingly  he  went 
to  his  solicitor  to  draw  up  a  memorandum  of  agreement,  I 
suppose  there  was  some  meeting  of  the  club  about  to  be 
beia,  with  Halloran  to  be  one  at  the  judges,  and  so  Mr. 
Hall  determined  to  evade  this  dreadful  tribunal,  and  pro- 
posed the  agreement  for  arbitration,  than  which,  with  one 
exception,  nothing  could  be  more  fair  or  reasonable.  Mr, 
Hall  pnt  in  the  agreement  of  arbitration  that  Kinnerk  was 
to  pay  a  fair  rent.  My  opinion  is  that  the  man  ought  to 
pay  a  fair  rent,  and  get  a  lease  as  offered.  I  shall  not 
offer  my  opinion  as  to  what  would  have  been  a  fair  rise  ; 
respondent  ought,  in  my  opinion,  have  got  what  Mr.  Coch- 
rane had  said-— £5  an  acre.  The  arlutnitors,  though  bound 
to  increase  the  rent,  might  have  increased  it  by  6d,  in 
the  acre,  and  no  more,  if  they  chose.  There  was  also 
a  clause  in  the  agreeitaent  that  the  arbitrators  were  to  taka 
into  acoonnt  and  decide  what  in  future  Kinnerk  should  pay 
over  and  above  the  present  rent,  taking  into  account  the 
present  price  of  land  as  compaied  wiUi  what  it  was  in 
1846 ;  but  Mr.  Blackball,  on  the  part  of  Kinnerk,  objected 
to  that  dauae.  There  were  three  arbitrators  (one  of  them 
a  Farmers'  Club  man,  Mr.  Meehan),  nominated ;  but,  in 
consequence  of  Mr.  Blackhall's  objeiotion,  Mr.  Hall  said 
he  would  strike  out  the  clause  from  1 846  to  the  present 
year,  and  insert  instead  from  1865  to  the  present  time. 
That  came  within  the  terms  of  the  Act  of  Parliament, 
and  was  fair.  But  Kinnerk  refused  to  accept  that,  and 
then  Mr.  Hall  said,  "Let  there  be  an  end  to  the 
arbitration— I  will  have  nothing  to  do  with  it,"  I 
consider  that  Mr.  Hall's  conduct  wa«  quite  reaaonaUe. 
Of  course,  arbitrators  should  have  a  basis  to  work  upon, 
and  it  was  only  reasonable  to  say  to  them,  "consider 
the  prices  of  land  and  of  labour  at  the  time  this  land 
was  1st  before,  and  see  what  they  are  now ;  take  all 
altogether  and  strike  a  fair  medinm."  So  that  really  Mr. 
Hall  offered  a  fur  arbitration.  I  do  not  think  rather  was 
anxious  to  go  before  the  Farmers'  Club  at  all,  and  they 
had  just  as  well  have  stayed  away,  in  my  belief.    Kinnerk  a 

rkt  supporter  was  HaUoran,  and  though  he  was  in  Court 
a  long  time,  he  wa9  not  called  in  to  give  evidence,  for 
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probably  on  cnwa-ezaminfttion  he  wonld  bava  to  admit  that 
nu  rent  bad  been  raised  higher  than  Kinnerk's  by  hig  land- 
lord, and  that  the  laud  was  not  as  good.  Now,  the  qoestion 
is,  what  baa  been  the  conduct  of  the  parties  at  either  side 
of  the  case  1  A  yearly  tenancy  had  been  created,  certainly, 
by  the  payment  of  rent.  It  was  continued  by  Mr.  Hall 
nnder  the  peculiar  circnmstances  tiiat  he  did  not  want  to 
put  out  Kinnerk,  bnt  wanted  an  increase  nf  rent.  Kin- 
nerk  was  a  yearly  tenant,  and  therefore  he  should  get 
compensation  for  distDrbance  It  wonld  be  very  well  to 
have  it  known  what  constitutes  unreasonable  conduct 
between  landlord  and  tenant.  On  that  subject  I  shall 
read  an  extract  from  n  work  raoently  published  by  a  great 
advocate  for  tenant-right,  and  a  gentleman  of  some  emi- 
neiioe,  too.  I  refer  to  Mr.  UonneU's  "  Practioal  Guide  to 
the  Land  Act" — a  book  which,  in  my  opinion,  contains  a 
great  deal  of  good  sense,  and  good  law.  Treating  of  "  default 
or  unreasouable  conduct"  on  the  part  of  either  landlord  or 
tenant,  he  says — "The  enlightened  jurisprudence  of  modem 
times  tends  to  sweep  away  all  the  technical  restrictions  nn 
the  reception  of  any  evidence  calculated  to  throw  light  on 
the  matter  in  dispute.  By  this  section  the  court,  whether 
civil  bill  court  or  court  of  arbitration,  is  to  have  rn^rd  to 
every  legal  or  moral  consideration  which  can  affect  the 
issue  betw«en  the  parties.  It  is  not,  however,  to  extend  its 
oognisance  to  demnlt  of  either  party  not  affecting  the 
matter  in  dispute.  For  instance,  a  tenant's  moral  character 
is  not  to  be  adjudicated  upon  benause  the  landlord  evicts 
him  for  suspidons  entertained  aboat  it.  On  the  other 
hand,  it  might  well  be  considered  unreasonable  conduct  for 
a  landlord  to  assume  the  functions  of  a  criminal  or  eccle- 
siaatioal  jodge,  and  m  punish  the  tenant  after  investigation, 
or  perhaps  on  suspicion,  by  ejectment  decree,  or  increase  of 
rent,  for  criminal  conduct,  or  moral  delinquenoy."  Then 
the  writer  goes  into  political  economy,  and  sayt^  on  the 
■abject  of  just  and  reasonable  terms,  that  tlie  "  amount  of 
rent  will  necessarily  have  to  be  cnnsiilered.  What,  then, 
is  to  be  the  test  of  a  reasonable  rent  1  The  Ast  gives  no 
direct  assistance  in  the  determination  of  this  difScult  ques- 
tion. It  is  designedly  left  for  the  court  to  settle  it  as  best 
it  may."  So  that  the  question  has  been  left  entirely  to  the 
judgment  of  judges,  some  of  whom  may  know  very  little 
about  land,  and  they  have  to  settle  the  difficult  question 
according  to  tlie  liest  of  their  judgments.  One  judge 
may  give  a  decision  the  opposite  of  another  judge.  The 
writer  n>-xt  defines  rent  as  that  "portion  of  the  value 
of  the  whole  piodnoe  which  remains  to  the  owner  of 
the  laod  after  all  the  out-goings  belonging  to  its 
cultivation,  of  whatever  kind,  have  been  paid,  including 
the  profits  of  the  capital  employed,  according  to  the 
usual  and  ordinary  rate  of  agricultural  capital  at  the  time 
being."  That  definition  is  quoted  from  Maltbus.  Then  he 
says  that  "  two  ready  t^sts  may  be  given,  or  suggested — the 
tenement  valoation,  and  the  evidence  of  persons  in  the 
neighbourhood  as  to  what  is  a  fair  rent.  The  tenement 
valuation  nf  Ireland  is  worthless  as  a  test ;  owing  to  the 
previons  state  of  the  law,  it  could  not  talcs  account  of  the 
tenant's  improvements  or  good  will,  and  the  evidence  of 
persons  in  the  neighbonrhoiH]  is  only  of  value  when  it 
takes  into  account  the  considerations  here  advanced."  The 
tenement  valuation  in  this  case  was  but  £1 1  Ss.  No  doubt 
it  is  worthless  as  a  test  in  this  oase,  for  there  is  no  doubt, 
as  Mr.  Hall  said,  he  would  get  £S  an  acre  for  it,  and  if 
let  out  as  a  butcher's  field  he  would  get  £7  an  acre.  I 
believe  it  to  be  worth  £5  an  acre  ;  but  the  claimant 
would  not  offer  such  a  rent  as  £5  an  acre,  and  thsre- 
fore,  on  that  head,  there  was  nnreasonable  conduct  on 
the  part  of  the  tenant.  Then  I  have  to  consider  what  is 
unreasonable  conduct  on  the  part  of  the  landlord.  When 
Mr.  Hall  found  he  could  not  get  the  increased  rent,  it 
wonld  have  been  better  to  put  the  tenant  out  at  once,  but 
he  acted  from  a  kind  motive,  thinking  that  the  claimant 
would  yield,  but  he  would  not  This  is  somewhat  like  a  case 
that  came  before  me  some  time  ago.  Mr.  Hall  was  guilty 
to  some  extent  of  unreasonable  conduct,  in  not  specifying 
what  rent  he  asked.  The  whole  matter  might  have  been 
settled,  and  tiis  reference  to  the  Fanuen'  Club  avoided. 


if  he  had  said,  "  vrill  you  give  me  £S  an  acre  t "  But, 
instead  of  doing  that,  Mr.  Hall  played  fast  and  loooa  It 
would  seem  that  he  was  intimidated  by  the  Farmers'  dsfai. 
Mr.  Hall,  for  his  own  sake,  ought  to  have  insisted  mora 
strongly  than  he  did  in  carrying  out  the  terms  of  the  arbi- 
tration. He  did  not  take  steps  to  do  so,  neither  did  Kin- 
nerk, thereforfl  both  were  guilty  of  unreasonable  condnot 
more  or  less. 

The  only  question  remaining,  then,  is  as  to  the  amount 
of  compensation  for  disturbance.  'The  only  oase  analo- 
gous in  principle  and  law  to  the  present  is  that  which 
came  before  me  on  the  claim  of  a  tenant  named  Leonard 
against  his  landlord,  Mr.  Wilmot  Smith,  and  as  that 
case  may  be  sought  to  be  acted  on  as  a  precedent,  I  shall 
state  the  facts.  The  judgment  of  the  Judge  of  Assixes,  on 
appeal  in  that  case  bu  never  yet  been  published.  I  am 
aware  that  other  judges  have  decided  contrary  to  the 
principle  laid  down  in  it,  and  have  not  followed  it, 
and  such  was  the  opinion  of  the  judges  at  the  last 
and  preceding  Assixes  at  Limeriok.  In  the  case  to  which 
I  have  rf  fened  it  appeared  that  the  lease  had  been  made 
fifty  years  ago  by  the  Earl  of  fiangston.  The  estate  was  a 
large  one,  on  which  there  were  over  thirty  tenants,  and  the 
lease  expired  j  ust  before  the  Land  Act  pawed,  either  at  the  end 
of  1869  or  the  beginning  of  1870.  Lord  Kingston's  interest 
in  the  estate  had  been  purchased,  in  18S2,  by  Mr.  Wilmott 
Smith,  one  of  the  proprietors  of  this  county.  Mr.  Smilji 
received  the  rent  from  them  down  to  the  death  of  Lord  Kings- 
ton ;  and  on  the  death  of  the  Earl  of  Kingston  the  (last  Ufa 
in  the  lease),  the  owner  intimated  his  intenticm  of  rising  the 
rent,  without,  however,  having  any  desire  to  put  out  the 
tenants.  But  they  refused  to  meet  him,  and  wonld  not  listen 
to  his  representations.  Time  passed  on,  and  two  gales  of  rent 
fell  due.  Mr.  Cox,  the  engineer  and  valuator,  had  made  a 
valuation  of  the  lands,  and  Mr.  Smith  said,  "  Unless  you 
come  to  terms  with  me  you  will  not  continue  on  the 
property.  But  I  only  want  a  fair  rise  of  rent  at  the  end 
of  the  lease."  What  was  the  result!  Hie  tenants  agreed 
amongst  themselves  not  to  pay  more  than  they  had  been 
giving  for  land  (except  in  certain  instances  in  whidi  a 
shilling  or  two  per  acre  of  am  increase  was  o&red),  and 
required  that  Mr.  Smith  should  agree  to  giveaSl  yeara'  lease 
at  such  low  rents.  Inflammatory  meetings  were  held;  the 
whole  neighbourhood  in  the  county  was  in  a  state  of  terror ;  a 
meeting  was  held,  with  a  clergyman  in  the  chair,  at  which 
allusions  were  made  as  to  how  landlords  were  treated  in 
Tipperary;  Mr.  Smith  was  served  with  a  ttireaten- 
ing  notice,  and  had  to  be  guarded  by  paUoemen,  his 
life  being  in  danger  ;  people  were  taken  up  for  comluning 
to  marder  him  ;  his  bailiff  was  shot  in  the  arm.  Of  conrsev 
the  tenants  ooiild  not  be  charged  with  that  crime,  but 
it  shows  the  state  of  the  oonnty  at  the  time.  Mr.  Cox 
had  deposed  that  Leonard's  son,  who  was  getting  the 
land  from  his  father,  was  active  at  those  meetings.  It 
was  proposed  to  lay  the  matter  before  two  arbitrators, 
one  being  a  gentleman  of  the  county  Cork.  Mr.  Smith, 
however,  had  said  that  he  would  not  accept  the  valoatioa 
of  any  others  but  the  valuators  he  had  appointed  himsel£ 
Then  it  was  proved  that  Leonard's  sun  had  threatened  Mr, 
Smith,  and,  the  week  after,  the  bailiff  of  the  estate  was  shot 
at.  I  understand  that  at  the  Assizes  it  was  urged  that  that 
criminal  act  had  been  put  forward  as  a  means  of  influencing 
my  judgment ;  but  it  never  did  influence  me,  and  had  no 
legal  bearing  on  the  case.  Young  Leonard,  it  had  been 
proved,  had  spent  six  months  in  gaol  for  writing  a  threaten- 
ing letter  to  Mr.  Smith,  I  held  that  Leonard  ought  not 
get  any  compensation  nnder  the  drcnmstance ;  but  that, 
if  the  respondent  did  nut  object,  I  woold  allow  one  Tear's 
rent,  then  due,  as  compensatioii,  whidi  I  aoconunf^ 
granted.  Tbe  Judge  of  Assize,  on  heariiv  the  case  on 
appeal,  granted  a  decree  for  four  yearn'  rent  tor  disturbance, 
besides  compensation  for  improvemeuts,  aa  to  which,  both 
in  the  land  court  and  on  appeal,  the  amount  was  admitted, 
and  no  question  arose.  The  caoe  did  not  go  to  the  Court 
of  Land  Cases  Reserved.  In  that  case,  however,  the  parties 
could  have  appealed  &om  tbe  decision  of  the  judge  to  the 
Court  for  Lmd  Cases  Reserved,  but  Ouy  did  not  do  so. 
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In  the  present  ease  of  Kimurh  y.  Hall,  I  shall  give  a  decree 
for  two  years'  tent  for  distarbance ;  and  for  the  nnexhansted 
manures  on  the  land  I  shall  allow  £23  10s.  Of  oonrse  I 
allow  Mr.  Hall  £3  10s.  6d,,  the  coats  of  his  ejectment,  and 
a  half  year's  rent  dae  at  present.  Either  party,  if  dis- 
satisfied, can,  of  coarse,  appesl  from  my  decree. 

Decree  aecordrngly.* 

Attorney  for  tbe  claimant :  Jonas  BladchalL 
Attorney  for  the  respondent :  Patrick  S.  CoTtnoUy. 


COURT  OP  CHANCERY  APPEAL. 

Reported  by  Milbs  Y.  Kbhob,  Esq.,  Barrister-at-law. 

In  re  Denny's  Estatb. 

Janoaiy    20,  21,    26,    1874 Deed—Construction — 

Limitation  of  estate  tail—Jttrisdiction  of  the  Landed 
Estates  Court. 

The  X.  estates  were  limited  by  deed  to  A.  for  life,  and 
after  his  decease  "  then  to  the  use  of  tfie  first  son  of  the 
body  of  the  said  A.,  lawfully  to  be  begotten,  not  being  en- 
tilled  to  the  ¥.  estates  or  any  part  thereof,  by  any  limitation 
tnade  or  to  be  made  thereof  or  by  descent,  until  he  shall 
become  entitled  to  said  ¥.  estates  by  any  limitation  thereof, 
or  by  descent,  or  remainder  to  the  use  of  the  second,  third, 
and  every  other  son  in  succession  of  the  body  of  the  said  A., 
until  such  second,  third,  or  any  other  son  (flhe  body  of  the 
smd  B.  (the  then  oumer  of  the  Y.  estates'),  shall  become  so 
entitled  to  said  Y.  estates,  or  any  part  thereof,  according  to 
jprioriiy  of  birth,  and  to  the  heirs  male  of  their  bodies,  not 
being  so  entitled  to  said  Y.  estates,  and  in  default  of  such 
issue  to  the  use  of  the  grantor,  his  heirs  and  assigns." 
There  was  a  subsequent  and  separate  proviso  that,  if  A.  or 
any  of  his  issue  or  their  heirs  male  should  become  entitled 
to  the  Y.  estates,  the  X.  estates  should  revert  to  the  grantor. 
The  Judge  of  the  Landed  Estates  Court  having  refitted  to 
make  ahstJxde  a  conditional  order  for  the  sale  of  the  X. 
estates,  at  the  suit  of  the  eldest  son  of  A., 

Held  fl ),  That  the  first  son  of  A.  took  an  estate  tail,  and 
not  merebf  an  estate  fir  Ufeinthe  X.  elates. 

(2),  That  the  umrds  "  being  so  entitled  "  did  not  eonsti- 
tule  an  attempt  to  specialize  the  estate  tail,  but  xoere  merely 
a  reference  by  anticipation  to  the  effeti  of  the  subsequent 
shifting  clause. 

(3),  That  the  Landed  Estates  Court  had  power  to 
decide  the  question  of  title  arising  on  the  construction  of  the 
deed,  and  should  have  declared  what  estate  the  firk  son 
of  A.  look  in  the  X.  estate,  and  have  ordered  a  sale  thereof. 

Appeal  from  an  order  of  Flanagan,  J.,  dated  I  at 
August,  1873,  allowing  the  cause  shown  against  the 
making  absolute  of  a  conditional  order  for  the  sale  of 
the  lands  of  Dunmaniheen,  in  the  county  of  Kerry, 
made  in  the  matter  of  Robert  Arthur  Denny,  owner 
and  petitioner. 

In  1816,  the  Right  Hon.  Robert  Day  was  seized  in 
fee  of  lands  known  as  the  Dunmaniheen  estate.  He 
was  twice  married ;  by  his  first  wife  he  left  one  daughter, 
Elizabeth,  and  by  the  second,  two  sons,  John  luibert 
Fitzgerald  and  another.  Elizabeth  Day  intermarried 
with  Sir  Edward  Denny,  and  there  «ras  issue  of  that 
marriage  Edward  Denny,  the  eldest  son,  Robert  Day 
Denny,  three  other  sons  and  two  daughters.  Robert 
Day  Denny  was  twice  married ;  by  his  first  wife  he  left 
issue  Robert  Arthur  Denny  (the  petitioner  in  the  mat- 
ter), and  one  daughter ;  and  by  his  second  wife  he  had 

*  As  to  the  diwretion  vested  in  the  Chairmen  with  regard  to 
determining  the  amount  of  compensation  to  be  awarded,  and  as 
to  reviewing  the  award  on  appeal,  see  Lord  Mountmorris  t. 
Hamiltm  and  Kgnt,  Notanda,  8  Ir.  L.  T.  486.— I  Ed.,  /.  L.  T, 
Ref.-[      • 


issue  two  sons  and  two  daughters.  By  indentura  dated 
18th  February,  1816,  between  Robert  Day  of  the  first 
part,  Sir  Edward  Denny  and  his  wife  of  the  second 
part,  and  John  and  Robert  Franks  of  the  third  part,  it 
was  witnessed  that  the  said  Rabe);|:  Day,  in  considera- 
tion of  the  natiu-al  love  and  affection  which  he  bore  to 
the  said  Robert  Day  Denny  his  grandson,  granted,  re- 
leased, and  confirmed  unto  the  said  John  and  Robert 
Franklin  the  said  lands  of  Dunmaniheen,  to  hold  the 
same  with  the  appurtenances  unto  the  said  John  and 
Robert  Franks,  their  heirs  and  assigns,  for  ever,  to  the 
uses  and  for  the  purposes,  and  subject  to  the  proTisoes 
thereinafter  mentioned  (that  is  to  say) — To  the  use  of 
the  said  Robert  Day  and  his  assigns  for  his  life  without 
impeachment  of  waste,  and  from  and  after  the  determi- 
nation of  that  estate,  then  to  the  use  of  the  said  John 
and  Robert  Franks,  their  heirs  and  assigns,  during  the 
life  of  the  said  Robert  Day  in  trust  to  preserve  con- 
tingent remainders,  and  from  and  after  his  decease  to 
the  use  of  the  said  John  Frankn  and  Robert  Franks, 
their  heirs  and  assigns,  during  the  life  of  the  said  Mary 
Day,  then  the  wife  of  the  said  Robert  Day,  in  trust  to 
receive  the  rents  of  the  said  lands,  and  pay  thereout  a 
iointure  of  £800  a  year  to  the  said  Mary  Day  for  her 
life  in  lieu  of  dower,  and,  subject  to  said  jointure,  to 
pay  the  residue  of  said  rents  in  such  manner  and  to 
such  purposes  as  the  said  Robert  Day  should  by  his 
last  will  direct  and  appoint,  and,  in  default  of  such 
appointment,  to  pay  the  said  residue  above  said  ;£800 
a  year  to  the  said  Kobert  Day  Denny  and  his  assigns 
during  the  life  of  the  said  Mary  Day,  "  and  after  the 
decease  of  the  said  Robert  Day  and  Mary  Day,  then  to 
the  use  of  the  said  Robert  Day  Denny  and  his  assigna 
during  his  life,  whilst  he  shall  be  a  younger  son  of  the 
said  Su:  Edward  Denny,  and  not  entitled  to  the  estates 
of  the  said  Sir  Edward  Denny  or  any  of  them,  by 
virtue  of  any  limitation  made  or  to  be  made  thereof,  or 
by  descent  and  no  longer,  and  from  and  after  the  deter- 
mination of  that  estate  to  the  use  of  the  said  John  and 
Robert  Franks,  their  heirs  and  assigns,  during  the  life 
of  the  said  Robert  Day  Denny,  on  trust,  to  preserve 
the  contingent  limitations  hereinafter  limited  from 
being  defeated,  and  for  that  purpose  to  make  entries 
and  bring  actions  as  the  case  shall  require,  and  from 
and  after  the  decease  of  the  said  Robert  Day,  Mary 
Day,  and  Robert  Day  Denny,  being  such  younger  son 
and  not  becoming  an  elder  or  eldest  son  of  the  said  Sir 
Edward  Denny,  then  to  the  use  of  the  first  son  of  the 
body  of  the  said  Robert  Day  Denny,  lawfully  to  be 
begotten,  not  being  entitled  to  the  said  Denny  estates 
or  any  part  thereof,  by  any  limitation  made  or  to  be 
made  thereof  or  by  descent,  until  he  shall  become 
entitled  to  said  Denny  estatjs  by  any  limitation  thereof 
or  by  descent,  or  remainder  to  the  use  of  the  second, 
third,  and  every  other  son  in  succession  of  the  body  of 
the  said  Robert  Day  Denny,  until  such  second,  third, 
or  any  other  son  of  the  body  of  the  said  Sir  Edward 
Denny  shall  become  so  entitled  to  the  said  Denny 
estates,  or  anv  part  thereof,  according  to  priority  of 
birth,  and  to  tne  neirs  male  of  their  bodies  not  being  so 
entitled  to  said  Denny  estates,  and  in  default  of  such 
issue,  to  the  use  of  the  said  Robert  Day,  his  heirs  and 
assigns.  Provided,  however,  and  it  is  hereby  declared 
by  the  said  Robert  Day,  that  the  said  Robert  Day 
Denny  shall,  within  one  year  after  the  decease  of  the 
said  Robert  Day,  take  the  surname  and  amu  of  Day, 
as  now  borne  by  the  said  Robert  Day,  and  none  other, 
and  that  the  first  and  other  sons  of  the  said  Robert 
Day  Denny,  and  the  heirs  male  of  their  bodies,  whilst 
entitled  to  said  lands  hereby  conveyed,  shall  bear  the 
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said  surname  and  arms,  and  none  other.  And  farther, 
that  in  case  the  said  Robert  Day  Denny  shall  by  the 
death  of  the  said  Edward  Denny,  his  elder  brother, 
without  issue  male  or  otherwise,  become  entitled  to 
the  said  Denny  estates,  or  any  part  thereof,  by  any 
limitation  made  or  to  be  made  thereof,  or  if  any  of  the 
issue  of  the  body  of  the  said  Robert  Day  Denny,  or . 
any  of  the  heirs  male  of  the  body  of  any  of  the  said 
issue,  shall  by  any  limitation  made  or  to  be  made 
thereof,  or  any  part  thereof,  or  by  descent,  being  at  the 
time  the  heirs  male  of  said  Sir  Edwanl  Denny,  become 
entitled  to  said.  Denny  estates,  that  in  such  case  the 
said  John  and  Robert  Franks,  their  heirs  and  assigns, 
shall  stand  seized  of  said  lands  hereby  granted  to  them 
and  their  heirs,  to  the  use  of  the  said  Robert  Day,  bis 
heirs  and  ayeigns.  And  it  is  hereby  further  declared 
and  agreed,  that  in  case  the  said  Robert  Day  Denny 
shall  not,  within  one  year  after  the  decease  of  the  said 
Robert  Day  and  Mary  Day,  adopt  such  measures  as 
shall  be  necessary  to  use  and  bear  the  surname  and 
arms  of  Day,  as  now  used  and  borne  by  the  said  Robert 
Day  and  none  other,  and  that  if  the  first  and  every 
other  son  in  succession  of  the  faid  Robert  Day  Denny, 
and  the  heirs  male  of  their  bodies  being  entitled  to  the 
estates  hereby  limited  on  bearing  said  name  and  arma, 
shall  not  bear  the  said  name  and  arms,  and  none  other, 
then  and  in  such  case  also  that  the  said  John  and 
Robert  Franks,  their  heirs  and  assigns,  shall  stand 
seized  of  said  lands  so  to  them  hereby  limited,  to  the 
use  of  the  said  Robert  Day,  his  heirs  and  assigns." 
There  followed  clauses  ^ving  leasing  powers  to  Robert 
Day  and  his  successors,  and  authorizing  Robert  Day 
Denny  to  charge  the  lands  with  a  jointure  for  bis  wife, 
and  portions  for  his  younger  children.  By  a  deed  of 
the  year  1830,  Robert  Day  Denny  was  released  from 
the  condition  binding  him  and  his  issue  male  to  take 
the  name  and  arms  of  "  Day." 

Robert  Day,  by  his  will,  dat«d  26th  January,  1832, 
after  reciting  the  provisions  of  the  deed  of  1616,  and 
the  remainder  to  himself  in  fee,  declared  that  the 
trustees,  and  the  survivor  of  them,  should  stand  seized 
of  the  lands  of  Dunmaniheen,  in  case,  by  the  death  or 
failure  of  issae  male  of  his  eldest  brother,  the  said 
Robert  should  become  entitled  to  the  Denny  estates  to 
the  use  of  the  testator's  son,  the  Rev.  John  Robert 
Fitzgerald,  for  life,  with  remainder  to  his  first  and 
other  sons  successively  in  tail  male,  and  in  default  of 
such  issue  to  the  use  of  hia  second  son,  the  Rev. 
Edward  Fitzgerald,  for  Kfe,  with  remainder  to  his  first, 
and  other  sons  successively  in  tail  male.  By  a  codicil 
the  testator,  ailer  declaring  that  by  the  said  will  he  bad 
disposed  of  his  reversion  in  only  one  of  the  events  by  the 
happening  of  which  he  would  become  entitled  to  it— 
namely,  by  the  said  Robert  Day  Denny  becoming  entitled 
to  the  Denny  estates  by  the  death  or  failure  of  issue  male 
of  his  elder  brother — declared  it  to  be  his  will  that,  in  case 
at  any  time  by  the  failure  of  issue  male  of  the  said  Robert 
Day  Denny  himself,  the  said  reversion  reserved  to  him, 
the  testator,  and  his  heirs  by  the  said  deed  should  take 
effect,  and  that  the  trustees  should  in  that  event  stand 
seized  thereof  to  and  for  the  same  uses  and  trusts  as  were 
declared  in  the  event  of  the  said  Robert  Day  or  his 
issue  male  becoming  entitled  to  the  Denny  estates. 
Robert  Day  died  in  184),  and  thereupon  Robert  Day 
Denny  entered  into  possession  of  the  estate  of  Dunmani- 
heen, and  so  continued  till  his  death  in  July,  1864.  In 
1862,  Robert  Day  Deuny  and  Robert  Arthur  Denny 
joined  in  executmg  a  disentailing  deed,  barring  the 
entail  in  the  Unds  of  Dunmaniheen.  Doubts  having 
arisen  as  to  the  validity  of  that  deed,  a  further  deed  was 


executed  by  Robert  Arthur  Denny,  barring  the  entail 
in  the  lands  of  Dunmaniheen,  and  purporting  to  give 
Robert  Arthur  Denny  an  estate  in  fee  simple  Uierrin. 

In  November,  1869,  Daniel  Keane,  claiming  to  be  an 
incumbrancer  on  the  said  lands  of  Dnnmafiiheen,  pre- 
sented a  petition  for  the  sale  thereof  to  the  Landed 
Estates  Court.  An  absolute  order  for  sale  was  made, 
but  subsequently,  after  argument.  Lynch,  J.,  by  an  order 
of  the  23rd  February,  1872,  declined  to  proceed  to  a 
sale,  it  was  further  ordered,  that  the  proceedings  should 
be  suspended  for  three  months,  or  until  further  order, 
and  the  learned  Judge  stated  that  in  his  opinion  Robert 
Arthur  Denny  took  only  an  estate  for  life  in  the  said 
lands  under  the  deed  of  1816.  The  period  of  three 
months  was  from  time  to  time  extended,  but  the 
petition  was  not  dismissed,  nor  the  absolute  order  dis- 
charged, nor  the  sale  had.  The  amount  due  to  the  said 
Daniel  Keane  was  paid  off,  and  by  an  order  of  the  28th 
of  July,  1870,  the  carriage  of  the  proceedings  in  said 
matter  was  transferred  to  the  said  Robert  Arthur 
Denny  as  owner.  Robert  Arthur  Denny,  on  the  2nd 
November,  1872,  presented  a  petition  to  the  Landed 
Estates  Court,  praying  that  the  said  lands  might  be 
sold  for  the  discharge  of  the  incumbranoea  thereon,  and 
that  the  said  petition  might  be  treated  aa  supple- 
mental to  the  petition  of  Daniel  Keane.  Cecil  and 
Herbert  Denny,  and  John  Robert  Fitzgerald  and  Robert 
John  Fitzgerald  Day,  as  agaiiut  making  absolute  the 
conditional  order  for  sale,  which  had  been  obtained, 
showed  cause,  on  the  ground  that  Robert  Arthur  Denny 
took  only  an  estate  for  life  in  the  lands.  By  an  order 
of  Flanagan,  J.,  of  the  1st  of  August,  1873,  the  cause 
shown  was  allowed,  with  costs.  The  learned  Judge  said 
that  he  held  himself  bound  by  the  decision  of  Lynch,  J., 
but  that  if  the  matter  were  res  nova  he  would  have  decided 
otherwise ;  and  he,  also,  stated  that  he  considered  he  had 
full  jurisdiction  to  decide  as  to  what  estate  was  taken  by 
Robert  Arthur  Denny.  In  the  answer  nf  Cedl  Denny 
and  Robert  Denny,  it  was  stated  that  the  present 
owner  of  the  Denny  estates  was  over  seventy-five  yean 
of  age,  that  he  had  no  issue,  and  that  the  appellant  was 
heir-at-law  presumptive  of  the  owner,  and  would 
probably  succeed  to  the  Denny  estates  on  his  death. 

Mr.  Jellett,  Q.C.,  and  Mr.  Jackson^  Q.C.  (with  them 
Mr.  T.  P.  Lyndt),  for  the  appellant,  referred  to  the 
following  authorities: — On  the  construction  of  the 
deed,  Comyns'  Digest,  Parol  A.  14  ;  Doe  v.  Martin,  4 
T.  R.  39;  Owen  v.  Smith,  2  H.  Bl.  595;  GaUey  v. 
Barringlon,  2  Bing.  387 ;  Langtton  v.  Langston,  2  CI.  & 
Fin.  194;  Barton  v.  Fitzgerald,  IS  East.  541 ;  Wright 
V.  Dixon,  I  Dow.  P.  C.  141 ;  Doe  d.  Scarborough  v. 
SavOe,  3  Ad.  &  El.  897;  GoodtitU  dem.  Weslon  v. 
Burtenshaw,  1  Feame  Con.  Rem.  570 ;  Powell  on 
Mortgages,  975a ;  Sugden's  Real  Property  Statutes,  92, 
193.  As  to  the  jurisdiction  of  the  Landed  Estates 
Court,  Batty''s  Estate,  Ir.  R.  6  £q.  469 ;  Landed  Estates 
Court  Act,  sec.  37. 

Mr.  May,  Q.C.,  and  Mr.  G.  Fitzgibbon,  Q.C.  (with 
them  Mr.  Hickaon  and  Mr.  Kenny),  for  the  different 
respondents,  cited  the  following  cases: — On  the  con- 
struction of  the  deed,  Coke  Littleton,  143a;  Doe  d. 
Olift  V.  Birkhead,  4  Ex.  124;  Barnacle  v.  Nightingale, 
14  Sim.  456;  Harris  v.  Taylor,  10  Q.  B.  7,  8 ;  Sevan  y. 
While,  7  Ir.  Eq.  473 ;  Fiister  v.  Lord  Homney,  1 1  East 
594;  Anon.  2  Ch.  Cas.  244;  Pyrke  v.  Waddingham, 
10  Hare  1  ;  Proctor  v.  Bishop  of  Bath,  2  H.  Bl.  358; 
Lewis  V.  Rees,  3  K.  &  J.  132 ;  MidMeton  v.  Barker,  W. 
N.,  1873,  p.  231 ;  Devonshire  v.  Neicenham,  2  Sch.  & 
Lef.  210;  1  Jar.  Conv.  261.  As  to  the  junadjction  of 
the  Landed  Estates  Court,  Cuthberfs  Estate,  4  Ir.  L.  T. 
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66,  Ir.  B.  4  £q.  £72;*  Carr's  Ettate,  2  Ir.  Jur.  6; 
Rmt^/nt't  E$tat«,  1 3  Ir.  Ch.  444 ;  Acheton's  Estate,  Ir.  R. 
4  £q.  10£;  Mala^uuon  v.  CyOea,  10  H.  L.  C.  693; 
BenmnghamU  EtUOe,  1  Ir.  L.  T.  761,  Ir.  B.  1  Eq.  660. 

Lord  O'Haoav,  C. — In  my  opinion  the  ruling  of  the 
Landed  Eatates  Court  was  erroneouB,  and  ought  to  be 
reversed.  An  abaolate  order  for  the  lale  of  those  lands  was 
made  in  1871  on  the  petition  of  Daniel  Keane,  but  the 
learned  Judge  of  the  Landed  Estates  Court  coming  to 
oonsider  the  abstract  of  title,  and  having  heard  argument, 
on  the  23rd  February,  1872,  declined  to  proceed  to  a  sale  of 
the  lands.  Several  orders  were  afterwards  made  by  Lynch, 
J.,  and  on  the  2nd  November,  1872,  he  allowed  the  present 
petition  for  sale  to  be  filed.  After  the  death  of  Lynch,  J., 
Flanagan,  J.,  held  that  Bobert  Arthur  Denny  was  only 
tenant  for  life,  and  that  the  cause  shown  against  making 
absolute  the  conditional  order  for  sale  shouM  loe  allowed. 
The  appellant  contended  that  he  was  entitled  to  an  estate 
tail  in  the  lands,  and  that  by  the  deeds  of  18C2  and  186S  he 
had  acquired  an  estate  in  fee  simple.  The  question  of  con- 
struction presents  the  only  difficulty.  It  was  said,  indeed, 
that  tlie  qnestion  was  one  for  a  Court  of  Law,  but  the 
Landed  Estates  Court  has  the  fullest  powers  for  deciding  on 
such  matters  as  this,  and  ought  to  exercise  them,  and  if  the 
case  is  <ree  from  complication  the  suitor  is  entitled  to  the 
exercise  of  them  powers.  It  was  urged  that  the  Court 
ihonld  suspend  its  action  till  the  death  of  Rubert  Arthur 
Denny ;  but  the  question  is  not  here  as  to  the  future  right 
of  the  owner  dependent  on  any  contingency,  but  as  to  the 
validity  of  a  present  estate  claimed  by  him.  He  is  entitled 
to  have  the  actual  right  adjudicated  on,  and  no  lapse  of 
time  would  make  the  cause  more  ripe  for  bearing  tluin  it  is 
now.  It  is  said  that,  as  the  order  of  Judge  Lynch  of  the 
28rd  Febnuiry,  1872,  merely  suspended  the  sale,  no  new 
order  can  be  made  by  us.  But  Lynch,  J.,  subsequently 
authorised  the  filing  of  a  further  petition,  for  the  purpose  of 
ascertaining  more  conclusively  the  estate  of  Robert  Arthur 
Denny.  I  do  not  think  that  any  of  those  considerations 
abould  prevent  us  from  adjudicating.  I  come  shortly  to 
consider  the  one  question  for  our  determination — what  is 
the  true  estate  of  Uie  petitioner  I  I  liave  little  difficulty  on 
the  subject.  Flanagan,  J.,  yielded  to  the  opinion  of  the 
learned  Judge  who  preceded  him,  and  if  the  matter  had 
been  ra  integra  he  would  have  decided  otherwise.  Whether 
reading  the  clause  in  dixpute  aloue^  or  with  the  rest  of  the 
instrument,  the  case  is  simple,  and  the  title  of  the  appellant 
clear.  This  is  a  voluntary  settlement  made  by  Judge  Day 
FHis  Lordship  here  read  the  provisions  of  the  deed  of  1816. 
Referring  to  the  portion  limiting  estates  to  Robert  Day, 
Denny  and  his  children,  he  proceeded ; — ]  On  this  clause 
the  question  arises,  did  it  limit  to  the  first  son  of  Robert  Day 
Denny  an  estate  tail,  or  only  an  estate  for  life !  That  the 
second,  third,  and  oUier  sons  were  to  take  an  estate  tail  is 
clear.  It  would  be  curious,  if  this  contention  were  to  be 
upheld,  that  the  settlor  must  be  deemed  to  have  meant  a 
leas  estate  to  be  taken  by  the  eldest  son.  There  i>  no 
intention  apparent  to  make  the  settlement  to  enure  for  the 
benefit  of  the  younger  children,  whereas  the  deed  was  made 
out  of  natural  love  and  afiection  for  Robert  Day  Denny.  If 
there  is  anything  equivocal  we  mnst  look  before  and  after,  in 
order  to  ascert^n  its  meaning.  I  have  failed  to  find  anything 
to  make  my  construction  impossible,  or  even  difficult.  I  think 
the  words  heirs  male  of  their  bodies  may  be  held  to  apply  to 
the  first,  as  well  as  to  the  second,  third,  and  other  sons, 
rather  than  that,  contrary  to  reason  and  prolmbility  and  the 
experience  of  conveyancers,  we  should  have  a  different  and 
less  estate  given  to  the  eldest  son.  The  deed,  certainly,  is 
ill-drawn.  As  to  the  argument  offered  at  the  bar,  that 
"remainder"  is  not  one  of  the  words  usually  commencing  a 
limitation  over,  and  that  there  seems  no  reason  for  making 
it  commence  here,  probably  the  word  "  and  "  was  meant  to 
be  iniierted,  but  was  left  out,  and  "  remainder "  applies  to 
all  the  sons.  Bat  that  word  **  and  "  does  not  appear  to  me 
necessary  ;  there  is  nothing  in  the  collocation  to  show  that 
the  words  "  heirs  male  of  their  bodies  "  were  not  to  apply 

*  See  S.C,  snbseqnently, « Ir.  i,  T.  R.  76.— [En,  /,  L.  T.  S^.^ 


to  all  the  members  of  the  same  class.  The  clause  seems  to 
me  in  its  phraseology  jkt  te  to  have  the  meaning  given  to  it 
by  the  appellant.  But  several  very  apt  authorities  wer« 
cited.  Tnere  was  the  case  of  Galley  v.  Barrington.  [His 
Lordship  stated  the  provisions  of  the  deed  there  in  dis- 
pute.] The  Vice-Chancellor  sent  the  case  for  the  opinion 
of  the  Court  of  Common  Pleas.  The  question  was  as  to 
what  estate  the  eldest  son  took,  and  the  answer  was,  that  he  ' 
took  an  estate  tail,  though  there,  as  here,  it  was  urged  that 
there  could  be  no  application  of  the  words  "  heirs  male  "  to 
the  eldest  child,  but  only  to  the  yoonger  children,  and  there 
the  words  "  heirs  male  "  were  much  more  applicable  to  the 
younger  children  alone  than  they  are  here.  In  Comyns' 
Digest,  title  Parol  14,  it  is  said  :  "Relative  words,  gene- 
rally,  are  referred  to  the  next  antecedent,  where  the  intent 
on  the  whole  deed  does  not  appear  to  the  contrary."  That 
justifies  the  construction  in  this  case^  which  will  reconcile 
various  other  difficulties  in  the  deed.  I  shall  not  discuss  the 
other  cases  at  length  —Owm  v.  SmUk,  2  H.  BL  699  ;  Dot  d. 
WiUii  V.  Martin,  14  T.  K  6S ;  LangiUm  v,  Langiton,  2 
CI.  k  Fin.  246— which  all  maintain  the  piintnples  of 
ooustrucUo'k  acted  on  in  Oalieg  v.  Barrington,  and  I  think 
warrant  the  conclusion  I  have  come  to.  So  the  matter  would 
have  stood  if  there  were  no  other  clause ;  I  should  have 
refused,  in  the  words  of  Lord  Kenyou  {Doe  d.  WillU  v. 
ifarttn,  4  T.  B.  66),  "to  defeat  the  manifest  intention  of 
the  parties,  and  the  object  of  the  settlement,  which  was  to 
give  the  children  estates  of  inheritance."  But  on  looking  at 
the  rest  of  the  deed,  any  remaining  difficulty  seems  removed. 
In  his  book  "On  the  Law  of  Property,"  at  page  92,  Lord 
St.  Leonards  notices  the  case  of  WiglU  v.  Dixon,  1  Dow. 
141,  and  says :  "  Where  in  a  deed  a  particular  passage  has 
a  distinct  operation,  yet  if  other  words  in  the  instrument 
cannot  have  their  proper  e&ct  without  the  introduction  of 
a  word  in  the  first  passage,  it  may  be  supplied  by  construe. 
tion  on  the  ground  of  mistake,"  We  do  not  need  to  take 
that  strong  course  in  this  case,  but  that  extract  is  valuable 
as  showing  that  we  are  to  look  to  other  clauses,  and  that  the 
sense  and  meaning  of  parties  is  to  be  collected  ex  anteoedai- 
tibta  a  conieqventibui.  Now,  immediately  after  the  clause 
we  have  been  considering  there  are  other  provisions.  [His 
Lordship  read  the  provision  as  to  Robert  Day  Denny  taking 
the  name  and  arms  of  Robert  Day.]  That  passage  is  clear, 
and  it  contemplates  that  the  first  and  other  sons  of  Robert 
Day  Danny  and  their  heirs  male  shall  bear  the  surname  of 
Day  when  entitled  to  the  lands  therein  limited.  No 
language  could  to  me  more  clearly  indicate  that  the  eldest 
and  otker  sons  were  to  take  the  same  estate,  for  if  they  did 
not  this  clause  would  necessarily  be  inoperative.  To  the 
same  effect  are  the  succeeding  provisoes,  the  power  of 
jointuring  and  the  rest.  Taking  them  all,  they  furnish 
irresistible  indications  of  the  intention  of  the  settlor. 
Therefore,  we  have  after  that  clause  a  number  of  clauses  only 
reconcilable  with  the  contention  of  the  appellant ;  but  ft 
seems  to  me,  moreover,  that  the  clause  itself  is  capable  of 
the  appdiant's  construction. 

Chbistun,  Ii.J.— I  cannot  share  in  the  scruple  which 
prevented  the  learned  Judge  of  the  Landed  Estates  Court 
bota  dealing  with  this  case  according  to  his  own  opinion. 
The  order  of  Lynch,  J.,  was  not  final,  and  in  my  opinion 
the  case  came  before  Flanagan,  J.  as  ret  nova;  and  I  am 
not  at  all  sure  that  the  proper  course  for  us  would  not  have 
been  to  have  sent  back  this  case  and  stopped  the  argument 
early.  Cases  in  which,  on  one  punctilio  or  another,  more 
or  less  satisfactory,  the  Judge  below  has  sent  up  matters 
for  decision  here,  as  if  this  were  a  court  of  first  instance, 
are  too  frequent ;  the  responsibility  of  its  position  should 
be  assumed  by  the  Court  bek>w.  It  is  too  late  now  to  act 
upon  that  view  of  the  case,  which  haa  now  come  on  for 
judgment,  and  therefore  I  proceed  to  state  my  view  of  it. 
The  first  objection  raised  is  one  by  far  the  most  important, 
namely,  whether  this  case  presents  circumstances  which 
ought  to  induce  the  Landed  Estates  Court  to  refuse  to 
sell!  It  is  not  a  question  of  jurisdiction,  but  whether  the 
circumstances  are  such  as  that  in  the  exercise  of  its  dis- 
cretion the  Court  ought  not  to  refuse  to  act.  It  is  impos- 
sible not  to  see  the  largeness  of  application  which  the 
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dedrion  of  this  Court,  tb«t  the  laiaAtA  Ettatea  Court  in 
thii  case  ■hould  not  act,  would  have,  and  how  much  it 
would  cripple  the  Landed  Estates  Court.  I  bare  said 
before  that  we  should  take  care  that  that  Court  should  act 
within  its  jurisdiction,  and  that  it  should  not  in  oaaas  within 
its  jurisdiction  usurp  the  office  of  another  Coort.  But 
where,  as  in  this  oaee,  the  application  for  sale  is  bond  fide, 
it  is  not  only  oompetent  for  ihe  Landed  Estates  Court,  but 
it  is  its  duty,  to  dischai^e  every  function  which  is  necessary 
to  enable  it  to  exercise  its  peculiar  jurisdiction,  and  it 
must  even  decide  points  of  law  when  it  is  necessary.  In 
Rmaynt't  estate,  Hargreave,  J.,  set  aside  a  deed,  and  in  Us 
judgment  be  said: — "The  Court  has  no  original  jurisdic- 
tion to  set  aside  deeds ;  but  it  has  a  jurisdiction  to  dispose 
of  all  questions  which  arise  inddentally  in  reference  to  any 
estate  or  fund  under  its  control,  no  matter  what  the  nature 
of  these  questions  may  be,"  Two  cases  were  relied  on 
which  were  in  this  Court  itself — Cutkberfi  estate  and 
Aehaan'i  estate,  which  latter  was  cited  by  Mr.  FitZKibNtn 
as  final.  But,  in  Cuthhert'i  estate,  the  Landed  Estates 
Court  had  exoeeded  its  jurisdiction  altogether.  The  Judge 
bad  adjudicated  as  to  the  right  to*a  l^;acy  where  there 
was  no  personal  representative  before  tiie  Court  at  all. 
The  passage  dted  by  Mr.  May  was  startling  at  first,  but 
inapplicable  when  considered  with  the  eontext.  Aduton't 
estate  was  said  by  Mr.  Fitzgibbon  to  be  a  decision  whioh 
would  render  it  impossible  to  sell  in  this  oase  without  over- 
ruling that.  It  was  a  petition  filed  to  obtain  a  declaiation 
of  title.  What  was  the  declaration  reqnired?  In  the 
ordinary  sense  nf  a  declaration  of  title,  there  was  uo 
necessity  for  a  declaration  of  title  at  all.  Bat  what  was 
■ought  was  this — ^the  subject  matter  was  a  fisfaeiy ;  it  wM 
only  descriljed  in  the  schedule  as  the  D.  fishery  ;  and  the 
effort  there  was  to  obtain  from  the  Court  a  declaration 
which  would  biud  tlie  whole  world  as  to  the  limits  of  the 
fisbeiy.  Every  inch  of  it  was  in  dispute ;  the  public,  the 
riparian  proprietors  were  up  in  arms ;  other  parties  said 
they  had  the  right  of  fishing  if  any  existed  j  and  no  step 
had  been  taken  by  the  purchaser  to  ascertain  his  rights.  I 
cite  firom  my  own  judgment  in  that  case  : — "  A  laboured 
argument  was  addressed  to  us  by  Mr.  Aoheson's  leading 
counsel,  professedly  for  the  purpose  of  establishing  that  the 
Landed  Estates  Court  exercises  a  jurisdiction  over  two 
distinct  subjects  ;  one,  the  points  of  law  which  the  abstract 
may  preneot ;  the  other,  the  part  and  parcel  questions 
which  the  settlement  of  boundaries  may  involve.  No  one 
doubts  the  Court's  full  authority  to  deal  with  both  those 
■nbjects,  which,  in  fact,  taken  together,  constitute  the 
business  that  it  is  discharging,  I  suppose,  nearly  every  day 
it  sits.  But  there  are  no  points  of  law  upon  the  abstract 
here  ;  the  applicant's  title  is  as  clear  and  free  from  speck  or 
blemish  now  as  it  was  on  the  day  when  he  received  it  forth 
of  the  I^tates  Court.  Neither  is  there  any  question  of 
part  and  parcel.  These  very  questions  imply  the  existence 
of  a  known  and  visible  subject  in  drawing  the  boundary  line 
of  which  a  doubt  or  dispute  has  arisen.  But  the  peculiarity 
of  the  present  case  is  that  the  dout>t,  the  dispute,  the  uncer- 
tainty, affect  the  wAo2e  of  the  subject.  There  is  not  one 
square  inch  of  the  Dowris  waters  of  which  it  can  be  predi- 
cated that  dispute  and  denial  of  the  claimant's  rights  are 
less  rife,  less  contentious,  less  active  than  upon  any  other. 
And  the  quality  of  the  hereditament — whether  it  is  a  several 
fishery,  or  a  free  fishery,  or  a  common  of  fishery—  is  also 
unsettled.  So  that  what  the  Court  would  have  to  deter- 
mine would  not  be  the  law  of  an  abstract,  or  the  bounds  of 
its  known  subject,  but  whether  any  subject  at  all  existed 
in  rerum  natvra.  What  is  it  f  Where  is  it  ? "  That  is 
the  case  we  are  told  is  to  bind  us.  What  is  the  case  now 
before  the  Conrt!  There  is  an  old  estate,  the  person 
petitioning  has  been  for  ten  years  in  the  actual  possession 
of  it,  encumbering  it  and  making  charges  on  it.  Having 
come  into  the  Landed  Estates  Court  he  produces  his  title ; 
under  one  deed  he  says  he  is  a  tenant  in  tail,  under  the 
other  he  turns  that  into  an  estate  in  fee  simple.  The 
learned  judge  makes  an  order  that  proceedmgs  be  sus- 
pended. He  never  for  one  moment  says  that  he  has  no 
discretion  to  wll.    Afterwards  an  application  is  made  for 


leave  to  file  a  new  petition.  Flanagan,  J.,  also  goes  into 
the  question  of  title  ;  he  declines  to  adjudicate,  and  bands 
the  matter  over  to  the  Court  of  Appeal  in  Chancery,  who 
ou^t  to  have  declined  it.  The  suggestion  is  futile  as  to 
this  case  being  like  Achaon't  case. 

I  disclaim  the  notion  of  dealing  with  this  case  on  speen- 
lations  as  to  what  the  settlor  ought  to  have  done.  I  utterly 
disclaim  the  notion  of  introducing  words  into  this  deed- 
words  of  limitation ;  and  tmless  I  can  find  in  this  deed, 
not  by  implication,  but,  by  construing  the  words  themselves 
according  to  their  natural  sense,  that  an  estate  tail  is  givra 
to  Robert  Arthur  Denny,  the  case  must  fail.  The  Voids 
are,  "to  the  heirs  male  of  their  bodies."  Who  are  the 
subject  matter  of  the  word  "their?"  In  Oalle)  v.  Bar- 
rinffUm,  the  Court  aided  themselves  by  introducing  punctu- 
ation. Let  us  put  a  break  in  the  sentence,  "  Then  to  the 
use  of  the  first  son  of  the  Ixidy  of  the  said  Bobert  Day 
Denny  lawfully  to  be  begotten,  not  being  entitled  to  the 
said  Denny  estates  or  any  part  thereof  by  any  limitation 
made  or  to  be  made  thereof  or  by  descent  until  he  shall 
become  entitled  to  the  said  Denny  estates,  by  any  linuta- 
tion  thereof  or  by  descent."  Draw  the  line  there  ;  that 
would  give  him  only  an  estate  for  life.  "  Or  remainder  to 
the  use  of  the  second,  third,  and  every  other  son  in  suc- 
cession of  the  body  of  Robert  Day  Denny,  until  such 
second,  third,  or  any  other  son  of  the  body  of  Sir  Edward 
Denny  shall  become  so  entitled  to  said  Denny  estates,  or 
any  part  thereof,  according  to  priority  of  birth."  Pause 
again.  "And  to  the  heirs  male  of  their  bodies  not  being 
so  entitled  to  the  said  Denny  estates,"  The  two  first 
parenthesis  deal  with  particular  persons,  and  the  third 
deals  with  both,  and  is  applicable  to  both.  That  is  a  very 
simple  grammatical  constructiou  which  would  bring  the 
clause  within  the  meaning  contended  for  by  the  appellant 
iSuppose  it  is  capable  of  tbe  other  construction — ^if  so, 
nothing  can  be  more  legitimate  than  to  refer  to  the  sub- 
sequent clauses  of  the  deed  to  see  which  of  the  two  classes 
is  meant.  I  do  not  lay  any  stress  upon  the  first  clause  as 
to  the  taking  of  the  surname  and  arms  of  Day — it  is  am- 
biguous. But  what  can  be  said  to  the  reductio  ad  abtvrdMm 
caused  by  the  following  clause  : — "  If  any  of  the  issue  of 
the  body  of  the  said  Robert  Day  Denny,  or  any  oi  the 
heirs  male  of  the  body  of  any  of  the  said  issue,  shall  by  any 
limitation  made  or  to  be  made  thereof  or  any  part  thereof 
or  by  descent,  being  at  the  time  the  heirs  male  of  said  Sir 
Edward  Denny,  become  entitled  to  said  Denny  estates, 
that  in  such  case  the  said  John  Franks  and  Robert  Franks, 
their  heirs  and  assigns,  shall  stand  seized  of  said  lands 
hereby  granted  to  them  and  their  heirs,  to  the  use  of  tbe 
said  Honourable  Robert  Day,  his  heirs  and  assigns."  Sup- 
pose the  first  son  of  Robert  Day  Denny  dies  leaving  sons — 
then  these  sons  must  be  passed  over  and  the  estate  must  go 
to  the  second  son,  and  if  the  Denny  estates  are  devised  to 
him,  then  the  Day  estate  would  come  tu  the  sons  of  the 
eldest  who  have  already  been  passed  over.  But  all  this 
can  be  avoided  by  putting  on  the  previoos  clause  the 
meaning  contended  for  by  ^e  appeUnnts. 

The  real  difficulty  is  whether  an  attempt  has  been  made 
to  create  a  new  sort  of  estate  tail  speciaL  The  words  an 
"  to  the  heirs  male  of  their  bo<3ie8  not  being  so  entitled  to 
the  said  Denny  estates."  So  that  the  not  being  entitled  to 
the  Denny  estates  is  made  a  part  of  the  description  of  the 
heirs  male  of  their  bodies  who  are  to  take  tbe  Day  estates. 
It  has  been  said  that  those  words  of  qualification  were  not 
intended  to  have  effect  on  the  vesting  of  the  estates  tul, 
but  merely  were  to  divest  that  estate  if  it  did  vest — thus 
ttiat  they  would  have  the  operation  of  a  shifting  clause. 
If  that  was  contemplated  on  a  certain  devolution  of  tbe 
Denny  estates,  the  Day  estates  should  pass  on  perfornum 
doni  to  the  next  succeeding  brother  or  son  of  tbe  <>"g|°'^ 
donee  who  would  be  within  the  terms  of  the  gift.  That 
would  be  an  attempt  to  specialize  the  heirs  in  a  way  which 
I  hold  cannot  be  done  in  law,  and  the  effect  of  which  would 
be  that  all  the  sons  would  only  have  taken  estates  for  life. 
1  do  nut  think  that  was  their  intention.  I  did  not  follow 
Mr.  Jackson  in  bis  interpretation  founded  on  the  codicil  to 
the  will,  dealing  with  the  renaainder  to  Judge  Day  himself. 
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He  lajn  that,  even  were  it  true  thitt  any  eetatea  are  created 
1^  tbe  deed,  the  limitation,  after  failure  of  hein  male,  wonld 
be  Toid  for  (nnoteoeaa,  and  that  oonsequently  the  Fits- 
gerald  Days  would  take  nothing.  If  tbe  devise  were  void, 
the  reversion  would  go  to  the  heir-at-law.  Judge  Day  waa 
twice  married.  By  hia  first  wife  he  left  a  daughter,  the 
wife  of  Mr.  Jaokaon's  dieot ;  by  his  second  wife  he  left 
two  sons.  I  do  not  know  what  we  may  come  to  when 
some  projected  laws  of  inheritance  are  brought  in,  but  at 
present  a  son  of  a  second  marriage  takes  before  a  daughter 
of  the  first.  The  introduction  of  the  ahifliDg  clause  shows 
that  a  qualified  estate  tail  was  not  intended  to  be  created. 
What  was  really  meant  by  the  words  "being  so  entitled," 
was  merely  a  reference  by  anUcipation  to  tbe  effect  of  the 
shifting  clause  afterwards  expressed.  I  think  that  there 
U  an  inteieat  in  the  appellant  which  entities  him  to  a  sale  of 
tikoee  lands. 

Solicitor  for  the  appeUant:   T.  F.  CfConneU. 

Solicitors  for  the  respondents :  J.  D.  Meidon  and  Sons, 
Dams  and  MontfoH. 


BOLLS  COURT. 


Reported  by  Cecii.  R.  Rocbb,  Esq.,  Barrister-st-law. 

(Before  Sdixitah,  M.R.) 

Watsom  v.  Khilams  ahd  othbrs. 

April  15,  1874. — Practiee— Appointment  of  gtiardian 

tA  htem  for  a  person  of  unsound  mind,  not  so  foimd — 

Evidence  of  unsoundness — Sufficienq/  of  affidavits. 

On  an  application  by  a  plaintiff',  that  a  guardian  ad 
litem  be  appointed  for  one  of  the  defendants  in  the  suit,  who 
teas  alleged  to  be  of  unsound  mind,  although  not  so  found 
by  commission, 

Hdd,  that  a  statement  tn  the  affidavil  of  the  plaintiff, 
repeating  an  allegation  in  the  antuter  of  the  other  defen- 
dants, that  the  defendant  was  "  imbecUe,"  was  insufficient 
evidenee  that  the  defendant  was  of  unsound  mind. 

Motion,  on  behalf  of  the  plaintiff,  that  Mr.  Allen 
Nesbitt,  one  of  the  solicitors,  should  be  assigned  to  be 
the  guardian  of  the  defendant,  Letitia  Knilans,  a  person 
of  unsonnd  mind,  not  so  found  by  commission,  by  whom 
she  might  appear  and  defend  the  suit.  The  affidavit  of 
the  plaintiff,  tieaxy  Watson,  set  out  a  paragraph  of  the 
answer  of  the  derendants,  John  James  Knilans,  Mary 
Jane  Knilans,  and  George  Gregory  Knilans,  filed  in  the 
cause  24th  April,  1873,  "that  Letitia  Knilans,  one  of 
the  defendants  in  the  bill  in  the  cause,  is  and  always 
has  been  imbecile."  The  affidavit  of  the  process  server 
stated  that  he  served  the  defendant,  Letitia  Knilans,  who, 
as  he  was  infoimed  and  believed,  was  an  imbecile,  with 
a  copy  of  the  amended  bill,  by  deUvering  it  to  Mary  Jane 
Kniuns,  a  sister  of  the  defendant,  Letitia  Knilans,  &c. 

Mr,  Hart  in  support  of  the  motion. 

SuLUVAH,  H.R. — This  is  an  application  to  the  discretion 
of  the  Court.  There  is  a  great  responsibility  in  making  such 
an  order  as  is  now  sought.  There  are  the  gravest  reasons 
wby  the  Court  should  not  make  it  without  evidence  of  the 
clearest  nature.  I  do  not  think  the  affidavits  before  the 
Court  are  sufficient.  There  is  no  affidavit  by  a  doctor  as 
to  the  defendant's  state  of  mind.  The  allegations  of  the 
defendant's  relatives  do  not  go  to  the  extent  of  stating  that 
she  is  of  unsound  mind.  The  word  "  imbecile  "  is  not  at  all 
sufficient.  There  are  many  terms  of  that  character,  which 
do  not  directly  state  that  the  mind  is  unsound ;  for  ex- 
ample, "simple"  is  a  common  expression,  but  such  terms 
ai«  not  enough.  It  has  been  held  in  England  that  sub- 
stantial evidence  should  be  required.  I  should  be  satisfied 
on  the  evidence  that  she  is  a  person  of  unsound  mind.  As 
I  am  not  so  satisfied,  tbe  motion  must  be  refused. 

Motion  refused. 

Solicitor  for  pUuntiff :   Watson, 

Solicitor  for  defendants :  Riordan. 


Kbabnbt  v.  O'Elabbbtt. 

July  9,   1874 Practice — Appointment  of  receiver 

Delay — Eve  of  the  long  vacation. 

The  pUuntiff  tn  a  bill  for  foreclosure,  filed  May  19, 
1874,  movai  on  July  9,  1874,  to  have  a  Receiver  ap- 
pointed, aUeging  that  the  premises  in  question  were  falling 
into  disrepair,  and  that  the  occupying  tenants  were  com- 
mitting dilapidations. 

Held  that,  the  motion  having  been  delayed  until  the  eve 
of  the  long  veuxUion,  a  Receiver  should  not  be  appointed. 

Motion  for  the  appointment  of  a  Receiver.  The 
motion  made  on  behalt  of  the  plaintiff,  who  on  May  10, 
1874,  had  filed  a  bill  praying  for  foreclosure,  was 
grounded  on  an  affidavit  of  the  plaintiff  stating  that  the 
annual  rental  of  the  property  over  which  a  Receiver  waa 
sought  to  be  appointed  was  £100,  clear  of  quit  rent; 
that  the  defendant  was  at  present  confined  in  Galway 
gaol  for  debt;  that  the  tenants  of  the  premises  in 
question  owed  large  arrears  of  rent,  and  were  taking 
advantage  of  the  defendant's  circumstances  for  the 
purpose  of  injuring  the  premises  and  allowing  them  to 
become  dilapidated ;  that  one  of  the  tenants  was  burn- 
ing the  flooring  of  his  house  for  firewood ;  that  if  some 
of  the  premises  were  let,  and  the  rest  put  in  good 
repair,  the  value  of  the  property  would  be  much  in- 
creased. 

Mr.  (yShcnigJmesgy  in  support  of  the  motion. 

SuLUVAK,  M.R. — It  is  a  rule  of  this  Court  never  to 
appoint  a  Receiver  on  the  eve  of  the  long  vacation.  The 
plaintiff  deliberately  put  his  bill  on  the  Se  on  the  19th  of 
May,  stating  facts  which  required  immediate  action  if  true, 
and  then  he  waits  to  tbe  last  moment  to  make  this  motion 
for  a  receiver.  The  rule  laid  down  by  the  late  Master  of 
the  RoIIk,  Mr.  Smith,  rtands  on  the  first  principles  of  jus- 
tice and  common  sense— tbe  party  seeking  to  appoint  a 
Receiver  is  not  to  wait  till  the  last  moment,  when  he  pnta 
it  out  of  the  power  of  the  other  side  to  come  in. 

Motion  reused. 


VICE-CHANCELLOR'S  COTJET, 

Reported  by  Edward  F.  Brattt,  Esq.,  Barrister-at-law. 

(Before  Cbattbrton,  V.C.) 

Saxkbt  v.  Aixxahdbb.  (1.) 

January    13,    15,    1874 Practice  —  Production    of 

documents  —  Co-defendants  —  Privilege  —  Solicitor    and 
client — Communications  before  dispute, 

A  filed  a  hill  to  obtain  a  declaration  that  the  defendants 
B,  a  solicitor,  together  with  C,  D,  and  E,  were  jointly  and 
severally  liable  to  pay  a  sum  of  money  which  A  had 
advanced,  through  the  means  of  B,  on  a  mortgage  to  Q. 
The  bill  charged  a  breach  of  trust  by  D  and  E  (the 
trustees  of  Cs  marriage  settlement),  as  the  result  of  which 
the  security  proved  inu^icient,  and  imputed  fraud  to  aUthe 
defendants,  B  had  acted  in  relation  to  tlte  transaction  at 
solicitor  for  A,  D,  and  E.  Upon  motion  by  A,  that  D  and 
E  should  produce  all  letters  and  copies  of  Utters  which  had 
passed  between  them  and  B, 

Held,  that  all  letters  and  copies  of  letters  written  in 
T^ereMX  to  the  subject  of  the  suit,  and  before  the  ditpiAe 
arote  which  siq)erindueed  the  litigatioH,shcidd  be  produced, 
save  such  as  should  be  shown,  upon  affidaok,  to  eotilain 
legal  advice  and  opinions  merely. 

Motion,  on  behalf  of  the  plaintiff,  that  John  Alexander 
and  Richard  Farrer  (two  of  the  defendants)  should  be 
ordered  to  produce,  and  leave  with  the  Clerk  of  the 
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Becords  and  Writs,  certain  books,  letters,  documents, 
and  copies  of  letters  set  out  in  the  schedule  annexed  to 
the  affidavit  of  docuroents  filed  by  the  defendants ;  that 
Jtbe  plaintiff,  her  solicitor,  and  agents  should  be  at 
liberty  to  inspect  and  peruse  them,  and  to  take  extracts 
at  her  expense ;  and  that  the  Clerk,  of  the  Records  and 
Writs  should  produce  the  letters  and  documents  upon 
any  examination  of  witnesses  during  the  cause,  or  at 
the  hearing. 

In  1863  the  plaintiff,  Mr&  Sankey,  informed  her 
solicitor,  Uartstonge,  one  of  the  defendants,  that  she 
had  £1,000  which  she  wished  to  invest  in  real  security, 
and  was  apprised  by  him  that  a  client  of  his,  Richard 
Brinkley  (another  defendant),  wanted  to  borrow  money 
on  an  estate  in  the  county  of  Sltgo.  The  plaintiff, 
understanding  from  Hartstonge  that  Brinkley  was  owner 
of  the  estate  in  fee,  and  that  the  investment  would 
be  safe,  advanced  the  money  upon  a  mortgage  of  the 
estate,  executed  May  18,  1863,  and  regist»«d  on  the 
28tL 

The  plaintiff,  by  her  bill,  charged  that  the  defen- 
dants  John  Alexander  and  Richard  Farrer,  the 
tmstees  of  firinklcrv's  marriage  settlement,  had  been 
Kuilty  of  a  breadi  of  trust,  and  imputed  fraud  to  all  the 
defendants,  alleging  that  in  the  result  the  estate  proved 
an  insufficient  security ;  and  prayed  for  an  account  of  the 
principal  and  interest,  and  that  the  defendants  should 
DC  declared  jointly  and  severally  liable  for  the  payment 
thereof,  inasmuch  as  they  luid  induced  her,  oy  their 
conduct,  to  lend  the  money  on  the  property,  of  which,  in 
fitct,  Brinkley  was  not  owner  in  fee,  as  had  been 
represented.  It  appeared  that  on  Brinkley's  marriage, 
in  181S,  certain  property  in  the  county  of  Meath  was 
settled  upon  him  for  life,  remainder  to  his  children  as 
he  should  appoint,  with  a  power  of  sale  to  the  trustee. 
In  1851  the  survivine  trustee  of  the  settlement  executed 
that  power,  and  reidized  by  the  sale  ;£  12,000,  which, 
with  other  moneys,  making  altogether  £14,945,  was 
invested  in  the  purchase  of  uie  said  estate  in  l^e  county 
of  Sligo.  In  1862  John  Alexander  and  Richard  Farrer 
were  appointed  trnstees  of  the  marriage  settlement  of 
1845.  In  1863  Brinkley,  becoming  embarrassed,  in- 
duced, with  the  aseistance  of  Hartstonge,  these  trustees  to 
execute  a  deed  conveying  to  him  the  Sligo  property  for 
the  sum  of  £13,000,  after  which  the  mortgage  to  the 
plaintiff  was  executed ;  and  then  Brinkley  mortgaged 
the  property  to  the  trustees  for  £13,000.  For  some 
years  the  interest  on  these  mortgages  was  duly  paid,  but 
eventually  the  payment  ceased.  By  an  order  of  June 
9,  1873,  in  the  suit,  the  defendants  were  directed  to 
make  an  affidavit,  stating  whether  they  had  in  their 
possession  respectively  any  documents  relating  to  the 
matters  in  question;  and  the  present  motion  was 
grounded  on  sSSSdavits  by  Alexander  and  Farrer  setting 
out,  inter  alia,  letters  between  them  and  Hartstonge,  to 
the  production  of  which  objection  was  made  on  the 
ground  of  privilege. 

Mr.  W.  Johnston,  Q.C.  (Afr.  Robert  Dames  with  him), 
contended,  on  behalf  of  the  plaintiff,  that  the  present 
case  fell  within  that  class  of  cases  which  decide  that, 
when  client  and  solicitor  compound  to  do  an  illegal  act, 
the  privilege  which  usually  protects  their  dealing  with 
each  other  is  ousted ;  that  fhmi  the  statements  m  the 
bill  (which  should  be  assumed  to  be  true  for  the 
purposes  of  the  motion),  it  must  be  inferred  that  there 
was  collusion  between  the  defendants ;  that  at  the  time 
Brinkley  bought  the  estate  it  was  worth  a  sum  much 
greater  than  was  paid  for  it,  and  that  Brinkley,  in  this 
transaction,  was  acting  with  the  full  knowledge  of  his 
trustees;    that  the  letters  were  not  written  for  the 


purposes  of  die  present  suit ;  and  that  d^y  in  making 
the  motion  was  no  answer  to  it. 

Mr.  Ryan,  Q.C.  {Mr.  Beieley  with  Wm),  on  behalf  of 
Farrer  and  Alexander,  denied  there  was  any  misrepre- 
sentation  of  facts,  or  collusion,  by  which  the  plaintiff 
was  induced  to  lend  her  money,  and  that  every  state- 
ment put  forward  in  the  plaintiff's  bill  was  to  be  taken 
for  granted.  And  contended  that  the  letters,  &c., 
had  passed  between  the  parties  subsequent  to  the 
dispute,  and  were  privileged ;  that  the  fact  that  the  bill 
charged  fraud  did  not  operate  to  wuve  theprivite^; 
and  further,  that  the  motion  was  too  late,  as  the  piain- 
tifl^s  evidence  had  been  closed,  and  a  replication  had 
been  filed. 

The  following  authorities  were  dted: — Gredey  v. 
Mousley,  2  K.  S  J.  292;  Rimell  v.  Jackton,  9  Hare 
387;  PhiUips  v.  Holmer,  15  W.  R.  578;  Feaver  v. 
WiUioTnii,  11  Jut.  N.  S.  902;  Wtdsmgham  r. 
Goodricke,  3  Hare  122;  RashdaU  v.  Ford,  L.  R.  2  Eq. 
760 ;  FoUett  v.  Jefferies,  1  Sim.  N.  8.  1 ;  Gartade  v. 
Outram,  3  Jnr.  N.  &  39 ;  Paddon  v.  Wmeh,  L.  R.  9  Eq. 
666;  Rochdale  Canal  Co.  v.  Kmg,  IS  Beav.  II; 
Greenough  v.  GaskeU,  1  M.  &  K.  98;  Darnel  Ch.  Pr., 
5th  ed.,  1678. 

Chattbbton,  V.C— The  defendants'  objeotiona  cannot  b« 
sustained.  It  is  said  that  these  were  confldentwl  comnrani- 
cationa  between  solicitor  and  client,  and  privileged  as  sach  ; 
but  the  objection  of  privilege  fails,  inasmuch  as  the  defen- 
danta  do  not  allege  that  the  commanications  paaeed  after 
the  dispute  had  ariaem  which  led  to  this  litigation.  I  fully 
concur  in  the  judicial  opinions  so  often  expressed  with 
respect  to  the  rule  of  law  as  to  the  privilege  of  clients,  in 
regard  to  conununications  with  their  legal  advisers ;  and 
for  my  own  part,  I  regret,  though  I  must  not  disregard  the 
distinction  that  still  obtains  between  the  caxes  where  the 
client  himself,  and  where  his  l^al  adviser  is  the  persort 
called  upon  to  produce  docomenta.  It  is  with  relootanoe  I 
follow  the  rule,  and  hold  that  the  defendants  must  prodnoe 
the  letters  and  copies  of  letters  in  reference  to  the  subject  of 
the  suit  which  were  written  before  any  dispute  which  led  to 
the  litigation  had  arisen,  save  such  as  contain  merely  l^al 
advice  or  opinions,  in  which  case  they  need  not  be  produced. 
I  found  my  decision  solely  on  the  time  at  which  the  letters 
appear  to  have  been  written. 

Ordtrtd,  "That  the  said  defendants,  John  Alexander 
and  Richard  Heniy  Farrer,  do,  within  seven  daya  of  the 
service  of  this  order  upon  them  respectively,  produce  and 
leave  with  the  Clerk  of  the  Records  and  Writs  of  this 
Court  the  letters  and  copies  of  letters  mentinned  respec- 
tively in  the  second  parts  of  the  schedules  to  the  affidavits 
of  the  said  defendants,  John  Alexander  and  Richard  Henry 
Farrer,  except  such  of  them,  if  any,  as  the  said  defRndants, 
John  Alexander  and  Richard  Heniy  Farrer  shall  show, 
by  affidavit,  to  contain  legal  ad'noe  or  opinions  merely; 
and  the  plaintiff,  her  solicitor  and  agent,  are  to  be  at 
liberty  to  inspect  and  peruse  the  docuuienta  so  produced 
and  left,  and  to  take  oopies  and  extracts  thereof,  and 
extracts  therefrom,  as  the  plaintiff  ahall  be  advised,  at  her 
expense ;  and  the  CSieA  of  the  Reoords  and  Writs  is  to 
produce  the  same  upon  any  examination  of  witneasefi  in  this 
cause,  and  at  the  hearing  thereof,  as  the  plaintiff  shall 
require ;  and  the  plaintiff  is  to  be  at  liberty  to  make  such 
further  application  as  to  any  of  the  documents  mentioned 
aforesaid  as  she  may  be  advised.  And  this  Court  doth 
declare  the  plaintiff  and  the  said  defendants,  John 
Alexander  and  Richard  Heniy  Farrer,  respectively  entitled 
to  their  costs  of  this  motion  as  part  of  their  costs  in  this 
cause." 

Solicitor  for  the  plaintiff*:  Tarletan. 
Solicitors  for  the  defendants :  Goddard,  De  MUeyn*, 
Stokes. 
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Sahkbt  v.  Alkxakdbb  ard  otheim. 


[V.C. 


Samxbt  v.  Ai^bxaudbb  amd  othbrs.  (2.) 

April  20,  1874. — Practice — Evidence — WUnegs  out  of 
the  jurisdiction — Cross-examination — Special  examiner- 
Chancery  Regulation  Act,  1867,  i.  96. 

Where  a  party  to  a  $uit  examines  a  witness  ex  parte 
hefore  the  examiner  of  the  Court,  and  the  opposite  party 
serves  notice  of  hisjktention  to  cross-examine  such  witness 
at  the  hearittg,  the  party  on  whose  behalf  the  direct  evidence 
is  given  must,  in  order  to  be  enabled  to  use  it,  submit  the 
vyUnessfor  cross-examination.  The  witness  is  to  be  con- 
sidered  as  under  the  dominion  of  the  party  on  whose  behalf 
lie  gives  evidence.  T%<  Court  will  not  appoint  a  special 
examiner  for  the  purpose  of  taking  the  cross-examination, 
under  the  Chancery  Regulation  Act,  1867,  «.  96,  except 
under  very  special  drcumstanees ;  and  if  the  witness  has 
left  the  jurisdiction  it  must  be  shown,  to  the  full  satisfaction 
of  the  Court,  that  it  is  out  of  the  power  qf  the  party  apply- 
tng  for  such  appointment  to  produce  the  untnesi  at  Ae 
hearing  of  the  suit. 

Motion,  on  behalf  of  the  pUintifF,  that  Robert  Canon, 
Q.C.,  be  appointed  euminer,  for  the  purpoBe  of  taking 
the  croa8.«xamination  of  Lorenzo  Wela  Hartstonge, 
one  of  the  defendants,  on  his  depositions  filed  in 
this  cause  on  the  10th  dsj  of  Febmaiy,  1874,  at  either 
Paris,  Bmssds,  or  Boalogne,  as  might  be  agreed  upon 
by  the  parUes  in  the  suit 

The  motion  was  grounded  on  an  affidavit  made  by 
Mr.  Tarleton,  solicitor  for  the  plaintiff,  who  deposed 
that,  havine  been  advised  in  November,  1873,  to  take 
the  depositions  of  the  defendant  Hartstonge  upon  an 
examination  in  the  usual  way,  before  the  examiner  of 
the  Court,  he  obtuned  an  order  that  the  examiner 
might  be  at  libertr  to  attend  at  his  residence  in  Kings- 
town, and  accordugly  the  examiner,  M.  Quinan,  Esq., 
attended  from  the  17  th  to  the  2l8t  November,  1873, 
and  took  the  depositions  which  had  been  filed  in  the 
naual  way ;  that  the  said  Hartstonge,  about  the  month 
of  September,  1872,  was  taken  ill  with  fever,  and 
while  he  was  recovering  from  the  fever  had  a  severe 
attack  of  jaundice ;  tfau&t  during  the  progress  of  the 
examination  he  told  the  deponent  that  be  was  about  to 
gjve  up  his  then  residence,  and  intended  to  go  for  some 
months  to  ArdaviUing,  in  the  county  of  CorK ;  that  the 
deponent  fully  believed  that  he  intended,  as  soon  as  his 
health  permitted,  to  go  to  Anlavilling,  and  to  reside 
there  at  all  events  until  the  hearing  of  this  cause,  and 
that  he  intended  to  be  present  in  order  to  be  cross- 
examined  at  the  hearing,  and  that  the  deponent  never 
had  the  slightest  suspicion  that  he  did  not  intend  to  do 
so,  even  aner  he  bad  heard  he  had  gone  to  France,  until 
the  deponent  was  informed  by  Mr.  De  Moleyns,  the 
solicitor  for  the  defendant,  John  Alexander,  on  the 
13th  March,  1874,  that  he  had  received  a  notice 
from  Mr.  Goddard,  stating  he  would  be  absent  at  the 
hearing;  that  the  deponent  did  not  know  he  had  left 
Ireland  until  the  26tli  December,  1873;  that,  had  the 
deponent  had  the  least  idea  before  the  said  L.  W. 
Hartstonge  left  Ireland  that  he  did  not  intend  to  be 
present  at  the  hearing  of  the  cause,  he  would  have  con- 
sulted counsel  with  the  view  of  being  advised  whether 
the  plaintiff  could  not  enforce  his  remaining  in  Ireland 
until  after  such  hearing;  that  Mr.  Goddard  subse- 
quently led  the  deponent  to  think  that  if  this  cause 
could  be  postponed  until  Trinity  Term,  1874,  in  that 
case,  as  the  weather  would  then  probably  be  fine,  the 
said  L.  W.  Hartstonge  (who  was  still,  as  he  had  been 
informed  by  Mr.  Goddard  and  believed,  in  a  very 
delicate  state  of  health),  would  come  over  to  be  cross- 
examined;    that  the  deponent  accordingly  arranged 


with  Messrs.  De  Moleyns  and  Stokes,  the  respective 
solicitors  for  the  defendants,  J.  Alexander  and  R.  H. 
Farrer,  that  an  application  should  be  made  to  the 
Court  to  allow  this  cause  to  stand  over  until  then,  pro- 
vided Mr.  Goddard  gave  an  tindertaking  that  said 
defendant,  L.  W.  Hartstonge,  would  then  attend,  bnt 
this  Mr.  Goddard  refused  to  do ;  that  the  deponent  had 
not  any  means  of  compelling  or  inducing  L.  W.  Harts- 
tonge to  attend  for  cross-examination ;  that  he  was 
advised  and  believed  that  his  deposition  was  necessary 
to  the  p)aintiS''s  case,  and  that  she  could  not  safely 
proceed  to  a  hearing  unless  she  were  in  a  position  to 
use  such  deposition  at  the  hearing  as  part  of  her  evi- 
dence; and  the  deponent  positively  deposed  that  the 
application  was  perfectly  bond  fide,  and  not  made  for 
the  purpose  of  delay,  or  with  any  object  whatever  other^ 
than  that  of  enabling  the  plaintiff  to  use  the  deposition 
of  the  said  L.  W.  Hartstonge  at  the  hearing. 

Mr.  Jackson,  Q.C.  (with  him  Mr.  W.  M.  Johnstone, 
Q.C.),  for  the  plaintiff,  Mrs.  Sankey. — We  apply  under 
the  Chancery  Begolation  Act,  1867,  s.  96.  As  Harts- 
tonge's  deposition  was  taken  on  behalf  of  the  plaintiff, 
and  as  a  notice  was  served  requiring  his  presence  at  the 
hearing  of  the  suit  for  cross-examination,  the  onus  lay 
upon  us  to  produce  him.  In  order  to  be  able  to  read 
Mr.  Hartstonge's  depositions  at  the  hearing,  the  present 
application  has  become  necessary. 

Mr.  Hewitt,  P.  JelUtt,  Q.G.  Cwith  him  Mr.  G.  A.  C. 
Mny,  Q.C.),  for  the  defendant  John  Alexander. — ^Thia 
suit  instituted  by  Mrs.  Sankey  against  Mr.  L.  W. 
Hartstonge  is,  in  point  of  fact,  pnt  forward  by  Mr. 
Hartstonge.  The  plaintiff's  solicitor  is  Hartston^e'a 
nejAew,  and  the  suit  has  been  instituted  on  materials 
furnished  by  Hartstonge.  If  satisfied  that  the  witneai 
can  attend  for  his  cross-examination,  the  Court  will  be 
very  slow  in  exercising  the  discretion  allowed  by  s.  96 ; 
Brocas  y.  Lloyd,  21.  Seen.  519. 

Mr,  Ryan,  Q.C.,  for  the  defendant  Richard  H. 
Farrw. — Hartstonge  is  primarily  liable  in  the  snit, 
but  the  use  of  his  deposition  is  tu  make  a  case  against 
Fairer  and  Alexander.  A  witness  should  be  considered 
as  under  the  dominion  of  the  party  in  whose  behalf  he 
gives  evidence ;  Richards  v.  Goddard,  L.  R.  13  £q.  240. 

Mr.  W.  M.  Jokmtme,  Q.C.,  in  reply. 

Cbattebtom,  V.C. — This  motion  is  oorrect  in  poici  of 
form.  It  is  an  application  to  the  discretion  of  the  Conrt 
which  the  Court  has  power  to  grant  or  refaMi  Uodoubtedly, 
the  plaintiff  ia  bouna  to  prodace  the  witness,  and  the  prao- 
tioe  has  always  been  as  stated  by  Hall,  V.C,  in  Richards 
T.  Ooddard  (L.  R.  18  £q.  240),  to  oonsider  a  witness  as 
Dnder  the  dominion  of  the  party  in  whose  behalf  he  gives 
evidence.  I  ahoald,  therefore,  reqaira  to  be  satisfied  to  the 
fallest  extant  that  it  ia  ont  of  the  power  of  the  plaintiff  to 
produce  this  witness.  The  illness  under  which  Mr.  Harts- 
tonge laboured  was  not  such  as  to  lead  to  a  permanent 
delicacy  on  hix  part  Mr.  Hartstonge  left  this  country, 
leaving  Mr.  Tarleton — a  person  likely  to  know  all  his 
movements — under  the  impression  that  he  would  be  present 
for  cross-examination.  The  plaintiff  must  suffer  the  penalty 
if  the  witness  ia  not  duly  produced.  The  case  will  be  heard 
in  the  present  term  if  she  can  secere  the  witness's  presence. 
I  mast  refuse  the  motion  now  made.  It  is  very  important 
to  observe  the  demeanour  of  witneiaaa,  and  I  shall  cotalnly 
not  allow  a  oroa8.exaiiiination  to  be  dispensed  with  except 
in  cases  of  absolute  necessity. 

Motion  refrittd. 

Solictor  for  the  plaintiff*:  Tarleton. 
Solicitors  for  the  several  defendants:  Goddard,  De 
Moleyns,  Stokes. 
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In  re  J.  L.,  an  Arrang^g  Debtor. — Clbabt  v.  Lbmihaic. 


[QB. 


COUKT  OF  BANKBUPTCY. 

Reported  by  £.  X.  Blakk,  Esq.,  Barri8ter>at-law. 

(Before  Miixbb,  J.) 

In  re  J.  L.,  an  Arranging  Debtor. 

April  11,  March  27,  1874 — Arranging  trader — Ap- 
prentice—lietum  of  fee— 20  ir  21  Vict.,  c.  60,  «.  250 — 
35  ^  36  Vict.,  c  68,  ».  66. 

The  Court  has  not  jurisdiction  under  20  ^  21  Vict.,  c. 
60,  s.  250,  n&  ir  36  Vict.,  c.  58,  *.  66,  to  order  that  a  fee 
pazd,  on  the  binding  of  an  apprentice,  to  an  arranging 
trader,  should  be  returned,  where  the  arrangement  hM 
been  concluded,  providing  for  the  complete  distribution  of 
his  assets,  without  haoing  made  any  provision  for  the  pig- 
ment of  such  apprentice  fee, 

*  Motion,  on  behalf  of  an  apprentice  to  an  arranging 
trader,  that  the  fee,  or  a  porbon  thereof,  paid  on  bia 
being  bound,  should  be  returned. 

Mr.  M.  J.  White,  solicitor  for  the  applicant — ^The 
fee  paid  was  ^15,  and  the  apprentice  was  to  be  bound, 
b<MUxled,  and  maintained  for  two  years,  but  has  been  so 
for  only  five  months.  Under  the  arrangement,  the 
trader's  property  has  been  vested  in  the  assignee  in  like 
manner  as  in  bankruptcy,  and  has  been  realized.    To 

*  all  intents  it  is  as  if  the  trader  were  a  bankrupt ;  and 
the  applicaUon  may  be  sustained  under  2U  &  21  Vict., 
C.  60,  s.  250.  In  one  case,  where  an  arrangement  was 
turned  into  bankruptcy,  a  similar  order  was  made.  At 
all  events,  under  35  &  36  Vict.,  c.  58,  s.  66,  the  Court 
has  ample  power,  for  the  purpose  of  doing  complete 
justice,  to  order  the  return  of  at  least  a  portion  of  the 
fee,  where  the  trader  has  denuded  himself  of  all  pro- 
perty to  which  the  apprentice  could  have  resorted. 

[MiUiBB,  J. — That  section  should  be  read  as  refer- 
ring to  caaet  properly  "coming  within  the  cognizance  of 
the  court."  This  case  does  not  do  so,  as  s.  250  of  the 
Act  of  1857  does  not  apply  to  arrangements.  You 
ought  to  have  opposed  the  arrangement.] 

VVe  were  not  returned  on  the  schedule,  and  got  no 
notice. 

Miller,  J. — An  application  has  been  made  on  behalf 
of  an  apprentice  to  ttie  arranging  trader,  that  I  should 
return,  at  all  events,  a  portion  of  the  fee  which  was  paid 
upon  bi«  being  boond  as  an  apprentice  to  the  trader, 
upon  a  state  of  facta  under  which  I  would,  if  I  bad  the 
power,  comply  with  the  application.  Under  the  2fi0th 
at^ction  of  the  20th  and  2lBt  Vict.,  chap.  6u,  it  is 
provided : — "  Where  any  person  slinll  have  been  an 
apprentice  to  a  bankrupt  or  insolvent  at  the  time  of  the 
filing  of  a  petition  of  bankruptcy  or  insolvency,  the  filing  of 
such  petition  shall  be  and  ensure  as  a  complete  discharge  of 
the  indenture  whereby  such  apprentice  was  bound  ;  and  if 
any  sum  shall  have  been  really  and  bona  fide  paid  by,  or  on 
the  behalf  of  aach  apprentice  Co  the  bankrupt  or  insolvent  as 
an  apprentice  fee,  it  shall  be  lawful  for  the  Court,  open 
proof  thereof,  to  order  any  sum  to  be  paid  out  of  the  estate 
of  the  Mid  bankrupt  or  insolvent,  to  or  for  the  use  of  such 
apprentice,  which  such  Court  shall  think  reasonable,  regard 
being  had  in  estimating  such  sum  to  the  amount  of  the  sum 
BO  paid  by  or  on  behalf  of  such  apprentice,  and  to  the  time 
during  which  such  apprentice  shall  have  redded  with  the 
bankrupt  or  insolveut,  and  to  the  other  circuiustancex  of  the 
case."  That  clause  is  strictly  confined  to  the  case  of 
apprentices  to  bankrupts  and  insolvents,  and  for  a  very 
obvious  reason — nnaiely,  that  arrangements  by  a  trader 
were  supposed  to  contemplate  the  continuance  in  trade  by 
tae  trader  who  proposed  to  make  an  arrangement,  or,  in  the 
event  of  the  trader  not  proposing  to  continue  in  tnde,  it 
was  not  likely  that  any  such  arrangement  could  be  made 
without  the  knowledge  uf  the  apprentice  or  those  interested 
for  him,  and  under  such  latter  circomstances  proper  provi- 


sion should  have  bean  made  in  the  proposal  for  arrangement 
in  the  spirit  of  the  250th  section  referred  to,  which  would 
have  been  infallibly  done  in '  this  case  if  the  drcumstances 
had  been  brought  under  the  notice  of  this  Court  at  the 
proper  time,  the  arrangement  being  for  a  complete  distribu- 
tion of  all  the  assets  of  the  trader  among  his  creditors.  But  it 
is  alleged  that  under  the  S6th  &  36th  Vict.,  chap.  £8,  seo. 
66,  it  in  provided  that  : — "  Subject  to  the  provisions  of  the 
said  Act  (20th  &  2l8t  Vict.,  chap.  60),  and  this  Act,  and  in 
addition  to  the  powers  conferred  by  the  said  Act,  the  Court 
shall  have  full  power  to  decide  all  questions  of  priorities, 
and  all  other  queaUons  whatsoever,  whether  of  law  or  facty 
arising  in  any  case  of  bankruptcy  or  arrangement  coming 
within  the  cognizance  of  such  Court,  or  which  the  Court 
may  deem  it  expedient  or  necessary  to  decide  for  the 
pnrpose  of  doing  complete  justice  or  making  a  complete 
distribution  of  property  in  any  such  case,"  and  that  under 
that  proviiiion  I  have  power,  notwithstanding  the  limited 
nature  of  the  power  conferred  upon  this  Court  by  the  250th 
section  of  the  former  Act,  to  return  the  apprentice  fee  in 
this  case.  It  is  plain,  however,  that  the  two  statutes  most 
be  read  together,  and  that  the  terms  used  in  the  66th 
section  of  the  S5  k  86  Vic,  chap.  68,  namely— "All  other 
questions  whatsoever,  whether  of  law  or  fact,  aiisiug  in  any 
case  of  bankruptcy  or  arrangement  coming  within  the 
cognizance  of  the  Court,"  Ac. — must  mean,  if  applied  to  this 
cast-,  properly  coming  vnthin  the  eogniamct  of  the  Omart,  and 
that  a  fee  paid  to  an  arranging  debtor,  whose  arrangement 
has  been  concluded  and  provides  for  a  complete  distribution 
of  his  assets,  without  having  made  any  provision  for  the 
payment  of  such  apprentice  fee,  does  not  properly  come 
within  the  cognizance  of  this  Court,  inasmuch  as  the  power 
conferred  by  the  250th  section  of  the  25  ft  26  Via,  chap. 
60,  is  strictly  confined,  and  as  it  appears  to  me,  for  the 
very  sufficient  reasons  which  I  have  stated,  to  such  fisea 
when  paid  to  "  hankrvptt  or  insolvents  "  alone. 

Having  disposed  of  the  question  as  a  matter  of  strict 
right  on  the  part  of  the  applicant,  I  think  that  I  can  accede 
to  the  application  as  far  as  it  could  have  been  acceded  to 
under  any  circumstances,  by  giving  to  the  applicant  the 
only  balance  which  would  remain  for  distribution  among 
the  creditors  after  payment  of  the  costs  and  expenses  in  the 
matter,  inasmuch  as  that  balance  is  stated  to  me  only  to 
amount  altogether  to  a  very  few  pounds,  and  is  too  small 
for  distributiun  by  way  of  dividend  among  the  creditors. 
The  balance  which  I  propose  thus  to  apply,  would,  if  not  so 
applied,  be  transferred  to  the  unclaimed  dividend  account, 
and  may  fairly  be  considered  as  under  the  oootrol  of  this 
Court,  so  far  as  to  enable  it  to  remedy  to  that  extent  a 
hardship  like  the  present. 


COURT  OP  QUEEN'S  BENCH. 

Reported  by  S.  N.  Elrington,  Esq.,  Barrister-at-law. 

(Before  Whitesidb,  C.J.,  O'Bbibn,  and  Fitz- 

GBRAIiD,  JJ.) 

Clbart  t).  Lbnihan.  (2). 

June  12,  1874. — Practice^Amendment — Leave  to  file 
additional  defence — Libel— Justification,  in  addition  to 
pleas  filed,  of  no  libel,  and  traverses  of  the  publication  and 
the  sense  imputed. 

A  defendant  in  an  action  of  lUiel,  m  which  a  crisiunal 
offence  was  imputed  to  the  plaint^,  having  pleaded  no 
libel,  traverses  of  the  publication  and  the  defamatory  sense 
imputed,  and  another  plea  to  which  a  demurrer  ma* 
allowed,  mooed  for  leave  to  file,  in  addition,  a  defence  of 
justification,  on  the  eve  of  the  Assizes  to  which,  on  his  own 
application,  the  venue  had  been  changed,  and  when  the 
plaintiff  nught,  in  the  result,  be  thrown  out  of  a  trioL 

Held,  that  the  motion  should  be  refustd, 

Hogan  V.  Sutton,  2  Ir.  L.  T.  24,  distingtti^ed. 

Motion,  on  behalf  of  the  defendant,  for  liberty  to 
plead  a  'defence  in  justification  of  the  defamatory 
matter  alleged  in  several  count*  of  &»  summons  and 
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plaint,  in  addition  to  the  defences  already  filed,  namely, 
traverses  of  the  publication  of  the  libel,  of  the  sense 
imputed,  and  «  plea  of  no  libel.  The  same  case  on 
demurrer  has  been  reported  ante,  p.  146  (which  gee.). 

The  defendant,  in  support  of  the  motion,  deposed 
that,  in  consequence  of  there  having  been  a  successful 
demurrer,  he  believed  that  it  would  not  be  safe  to  go 
to  trial  without  pleading  a  justification  of  the  various 
matters  alleged  to  be  imputed  to  the  plaintiff ;  that  he 
was  in  a  position  to  prove  that  the  plaintiff  and  his 
friends  were,  at  the  election,  guilty  of  intimidation, 
undue  influence,  and  treating,  and  that  some  of  the 
plaindff's  friends  and  supporters  actually  entered  the 
Town  Hall,  where  the  election  was  about  to  proceed, 
under  the  influence  of  drink. 

W.  O'Brien,  Q.C.  (with  him  Kentuf),  in  support  of  the 
motion,  cited  Hogan  v.  Sutton,  2  Ir.  L.  T.  24. 

Peter  CfBrien,  contra. — The  defendant  attributed  a 
criminal  offence  to  the  plaintiff,  that  of  unduly  in- 
fluendng  the  electors.  The  first  five  pai-agmphs  con* 
tain  innuendoes  expressly  imputing  a  criminal  meaning 
to  the  libel.  The  venue  was  changed  from  Dublin  to 
Limerick  on  the  application  of  the  defendant,  and  now, 
on  the  eve  of  the  Assizes,  he  seeks  in  effect  to  throw  the 
phuntiff  out  of  a  trial.  The  defendant  pleaded  a 
defence  previously,  to  which  the  Court  allowed  a  de- 
murrer; and  if  this  application  be  granted  a  similar 
result  may  follow ;  and  so  the  plaintiff  may  be  debarred 
from  proceeding  with  his  action  at  the  ensuing  Assizes. 
There  is  no  case  in  which  after  issue  joined,  where  a 
demurrer  has  been  allowed,  and  where  a  criminal 
offence  was  imputed,  a  defendant  has  been  permitted  to 
put  in  a  plea  of  justification  as  here  sought. 

WaiTlsiDB,  C.J.— lliere  is  »  cas«^  dedded  in  England, 
in  which  a  practitioner  of  the  Court  was  snapended  from 
practice,  aud  a  newspaper  published  an  Krticle  asserting 
that  he  had  been  three  times  suspended.  The  plea  of  jns- 
tification  was  that  the  pliuntiff  had  been  once  stispended. 
The  Court  ruled  that  to  be  a  bad  plea,  but  they  after- 
wards allowed  the  defendant  to  justify  his  allegation  of 
sanpension  by  pleading  that  the  plaintiff  had  been  three 
times  suspended.  We  do  not  mean  to  say  that,  in  a 
proper  case,  a  party  might  not  originally  apply  to  bo 
allowed  to  plead  a  justifioatdon  with  other  pleas,  as  here  ; 
and  we  are  very  far  from  saying  that  Hogan  v  Satton  (2  Ir. 
L.  T.  24),  sboold  not  be  held  to  be  a  good  authority  nnder 
similar  circnmstancea.  There  are,  indeed,  very  good  reports 
in  Thb  Ibish  Law  Tixis,  but  the  case  oited  does  not 
govern  the  present.  Here  the  defendant  pleaded  a  defence 
to  which  the  plaintiff  demurred,  and  the  Court  mled  in  his 
favonr,  8  Ir.  L.T.  K.  146.  Then  the  defendant  applied  to 
change  the  venue,  and  succeeded  in  his  appUcatioD.  The 
Assizes  are  approaching,  and  the  defendant  wants  to  pnt  in 
another  plea,  which  might  be  demurred  to;  the  reealt  of 
which  might  be  that  the  plaintiff  wonld  he  thrown  out  of 
a  trial  till  some  other  Assises.  We  mast  have  regard  to 
the  real  nature  of  motions  of  this  kind,  made  on  the  eve  of 
the  circuits  going  out,  and  must  watch  such  applications 
vary  closely.  In  this  case  we  think  that  the  motion  must 
be  refused. 

Motion  rejvsed.* 

Attorney  for  plaintiff',  Jolm  EUard. 
Attorneys  for  defendant,  Kenny  and  Murphy, 

•  See  Bme  V. ;S'imM,  2  Ir.  L. T.  42 ;  UiltMt ^.  Rodgert,Z  \b. 
186.— [Ed.  Ir.  L.  T.  Sep.] 


COURT  OF  COMMON  PLEAS. 

RepvritA  ^  J.  R.  Stiutch,  Esq.,  Banister-at-Iaw. 

(Before  Morahah,  C.  J.,  and  Mobbis,  J.) 

Gh>OABTT    V.    The    GbEAT    SoOTHBBil    AND    Wbstbbr 

Railway  Co. 

June  9,  10,  29,  1874 Cmriers^  Act,  (U  G.  IV.,S-l 

Wm.  IV.  c.  68),  ».  1,2,  8,  8 — Loss  of  passenger's 
laggage— Jewellery  over  £10  in  value — Non-declaration  of 
valuta— Felony  by  carrier's  servants — Evidence—Liability 
of  carrier  under  Carriers'  Act,  s.  8. 

In  an  action  against  carriers  for  loss  of  the  pkrinHff't 
goods,  upon  an  issue  that  the  loss  arose  from  the  feUmiiut 
ads  of  the  defendants'  servants,  it  is  sufficient  for  the  plain- 
tiff', under  the  Carriers'  Act,  section  8,  to  prove  facts  rohieh 
render  it  more  probable  that  the  felony  urns  committed  by 
a  servant  of  the  defendants  than  by  any  one  not  m  their 
employ.  Yaughan  v.  Londim  and  North  Western 
Railway  Company,  L.  R.  9  Ex.  9i,  followed. 

The  snmmons  and  plaint  in  this  action  contuned 
three  counts.  In  the  first  count,  the  plaintiff  complained 
that  the  defendants  were  carriers  of  passengers  and 
luggage  from  Cork  to  TuUamore,  and  titat  the  plaintiff 
was  a  passenger,  with  her  luggage,  to  be  by  them  as  such 
carriers  securely  and  safely  carried  on  their  railway 
from  Cork  to  Tullamora,  and  the  said  luggage  to  be 
delivered  by  the  plaintiff  to  the  defendants  at  Tulla- 
more  on  her  arrival  there ;  [eeneral  averment  of  per- 
formance of  conditions  precraent]  ;  yet  the  defendants 
did  not  safely  and  securely  carry  the  said  luggage  and 
deliver  the  same  to  the  plaintiff,  whereby  the  said 
luggage  was  lost  to  plaintiff.  The  second  count  was  for 
the  convermon,  and  the  third  count  was  for  the  deten- 
tion of  the  said  luggage ;  damages  being  laid  at  £550. 

The  defendants  pleaded  to  the  first  count,  that  they 
did  safely  and  securely  carry  the  luggage  mentioned  from 
Cork  tp  Tullamore,  and  there  deliv»ea  it  to  the  plaintiff. 
For  a  further  defence,  to  so  much  of  the  first  count  a« 
related  to  the  goods  hereinafter  mentioned,  the  defendants 
pleaded  that  part  of  the  luggage  in  the  second  count 
mentioned,  and  which  was  dcuivered  by  the  plaintiff  to 
the  defendants  as  alleged,  was  a  box  which  contained 
certain  goods  which  were  articles  and  property  of  the 
description  mentioned  in  the  1  st  section  of  the  1 1  Geo. 
IV.  and  1  Wm.  IV.,  c.  68,  framed  for  the  more  effec- 
tual protection  of  common  carriers ;  that  said  luggage 
was  delivered  to  the  defendants  as  common  carriers  at  a 
railway  terminus  of  the  defendants,  for  the  purpose  of 
being  carried  along  with  the  plaintiff,  as  her  luggage, 
on  a  railway  of  the  defendants,  and  that  the  value 
of  said  goods  then  exceeded  the  value  of  £10,  &c. ; 
averments  that  the  notice  required  by  the  statute  was 
aflSxed  in  a  conspicuous  and  public  part  of  the 
said  terminus  of  the  defendants  at  the  time  of 
the  delivery  of  the  said  goods,  whereby  was  notified 
the  increased  charge  over  the  oidinary  fore  required  by 
the  defendants,  to  compensate  them  for  the  greater  risk 
and  care  to  be  taken  for  the  safe  conveyance  of  goods 
and  property  of  such  value  and  description  ;  and  thi&t  at 
the  time  of  the  delivery  of  the  said  goods  to  the 
defendants  the  value  and  nature  of  the  said  goods  were 
not  declared  by  the  plaintiff,  nor  by  any  one  on  her 
behalf,  ndther  was  such  increased  charge  paid,  nor  any 
engagement  to  pay  the  same  accepteoC  Traverses  of 
the  second  and  tUrd  counts.  ^ 

The  plaintiff  took  issue  on  the  special  defence ;  and, 
by  way  of  replication  to  that  defence,  pleaded  that  the 
loss  of  the  goods  in  the  said  plea  mentioned  arose  from 
the  felonious  acts  of  servants  in  the  employ  of  the 
defendants,  and  not  otherwise. 
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The  following  facts  appeared  in  evidence  at  the  trial  | 
before  Monahan,  C.J.  and  a  jury,  at  the  sittings  after 
Easter  Tenn,  1 874.  On  July  24, 1 873,  the  plaintiff  was 
travelling  on  the  defendants'  line  from  Cork  to  XuUa- 
more,  alonff  wiUi  Colonel  and  Mrs.  Cooper.  The  plaintiff 
had  with  her  a  lat^  yellow  tin  box,  fastened  by  two 
straps  and  a  padlock.  She  had  herself  packed  the  box, 
and  had  written  the  proper  direction  on  it.  The  luggage 
of  the  entire  party  consisted  of  13  parcels,  all  of  which 
were  delivered  at  the  Military  Barracks,  Cork,  by  Mrs. 
Cooper,  to  •  carrier,  who  conveyed  them  to  the  railway 
station,  where  they  were  delivered  to  the  Co's  servants 
by  Alvoso,  Colonel  Cooper's  servant.  At  the  station 
Alvoso  came  up,  along  with  a  railway  porter,  to  the 
carriage  fn  which  the  pluntiff  had  taken  her  seat,  and 
told  her,  and  Colonel  and  Mrs.  Cooper,  that  he  had 
put  their  luggage  consisting  of  1 3  parcels  into  the  luggagje 
van.  When  the  train  reached  rortarlington,  which  is 
Junction  station,  die  plaintiff  and  the  Coopers  had 
to  cross  the  line  in  order  to  get  into  another  carriage. 
ColoneT  and  Mrs.  Cooper,  after  reaching  the  carriage, 
saw  the  luggage  being  transferred  from  one  side  of  the 
line  to  the  other,  and,  among  other  parcels  the  box, 
subsequently  lost,  was  seen  on  the  back  of  a  railway 
porter,  being  carried  across  with  the  rest  of  the  luggage ; 
and  Mrs.  Cooper  said  to  Miss  GogarQr,  "there  goes 
your  tin  box.'  On  reaching  Tullainore,  Mrs.  Cooper 
and  the  plaintiff"  drove  off  at  once  to  Colonel  Cooper's 
residence,  taking  no  luggage  with  them.  Colonel 
Cooper  and  the  maid-servant  remained  at  the  station 
to  get  the  luggage,  as  Alvoso  had  been  left  in  CorL 
On  the  luggage  being  counted  out  by  the  railway 
guard,  there  were  but  12  parcels  to  be  found.  Colonel 
Cooper,  immediately,  told  the  guard  that  there  should 
have  been  13  parcels.  The  twelve  parcels  were  then 
sent  home.  No  trace  of  the  box  or  of  its  contents  was 
afterwards  discovered.  The  box  contained  ieweHery  to 
the  value  oi  £150,  and  clothing  to  the  value  of  *60. 
The  contents  of  the  box  were  apparently  unknown  to 
Colonel  Cooper's  servants.  It^  also,  appeared  that  Col. 
Cooper  at  Portarliugton  had  pointed  out  certain  luggage 
as  being  his  to  the  station  master,  who  bad  what  was 
so  pointed  out  conveyed  across  the  line  to  thcf  Tullamore 
van :  that  the  railway  guard  fh)m  Cork  had  no  luggage 
for  Tullamore  except  Colonel  Cooper's,  the  entire  of 
which  he  placed  apart,  and  handed  out  at  Portarliugton. 
The  railway  guard,  who  had  charge  of  the  luggage 
from  Portarlington  to  Athlone,  swore  that  he  left  all 
the  Tullamore  luggage  at  that  station.  The  station 
master  swore  thathe  was  on  the  platform  seeing  the 
luggage  taken  across  the  line,  and  that  nothing  could 
have  been  taken  without  his  seeing  it.  A  detective  in 
the  Co's  service  swore  that  he  had  made  every  inquiry, 
and  that  in  his  opinion  the  tin  box  had  reached  Tulla- 
more, and  was  lost  between  Tullamore  and  Dumboden. 
At  the  close  of  the  defendants'  case,  the  attention  of 
their  counsel  was  called  to  the  fact  that  no  evidence 
had  been  given  of  the  posting  in  their  office  of  the 
notice  required  by  the  Carriers  Act;  but  he  stat«d  he 
was  not  in  a  position  to  offer  such  evidence.  The  jury 
found  that  the  value  of  the  jewellery  in  the  box  was 
£150,  and  of  the  clothes  £60 ;  that  ihe  box  was  delivered 
in  Cork  to  tiie  railway  officials  and  placed  in  the  van ; 
that  it  was  not  delivered  in  Tullamore;  that  it  was 
stolen  by  the  Co's  servants  on  the  line  between  Cork 
and  Tullamore;  and  that  no  notice  was  posted  as 
required  under  the  Carriers  Act.  On  these  findings, 
his  lordship  directed  a  verdict  for  the  plaintiff  for  £210, 
but  reserved  bberty  to  the  defendants  to  move  tu  have 
the  verdict  reduced  to  £60.    A  conditional  order  having 


been  obtained  by  the  defendants  pursuant  to  the  leave 
reserved, 

Armstrong,  Sergeant  (with  him  Monahan,^  Q.C.  and 
Hotuton),  showed  cause.  Two  points  arise  for  the 
consideration  of  the  Court.  In  the  first  place,  the 
company  is  not  protected  by  the  Carriers  Act,  because 
no  evidence  was  given  that  the  notice  required  by 
the  Carriers  Act  was  posted  in  the  office  of  the  de> 
fendants,  and  the  special  defence  has  not  been  proved. 
The  Carriers  Act  was  passed  to  protect  carriers  from 
liability  for  the  loss  of  goods  of  a  special  nature  and 
value,  oitrusted  to  them.  The  2nd  section  of  the 
Act  requires  a  carrier  to  publish  the  notice ;  the  3rd 
requires  that  a  receipt  should  be  given  when  the 
extra  charge  is  paid,  and  enacts  that  in  case  the  notice 
is  not  published  or  the  receipt  given,  "  such  common 
carrier  shall  not  have  or  be  entitled  to  any  benefit  or 
advantage  under  this  Act,  but  shall  be  liable,  &a  as  at 
Common  Law."  In  this  case  the  notice  was  pleaded, 
and  not  proved.  The  notice  was  not  posted,  and  there- 
fore the  company  is  liable.  It  is  true  that  at  pp.  548, 
549  of  Boscoe's  N.  P.  (12th  Ed.),  the  law  is  laid  down 
somewhat  differently,  on  the  authority  of  Hart  v. 
BaxendaU,  6  Exch.  769,  31  L.  J.  Excb.  123  (Ex.  Ch.). 
But  the  report  seems  incorrect.  The  marginal  note  of 
the  report  declares  that,  even  though  a  common  cartier 
neglect  to  post  the  notice  required  by  the  Act,  yet  he  is 
protected  if  the  bailor  neglect  to  declare  the  value  and 
nature  of  the  bailment.  That  was  the  ruling  of  Pollock, 
C.B.,  at  Nisi  Prius.  The  plaintiff"  ha^ng  moved  the 
Court  above,  Parke,  B.,  in  giving  judgment,  says :  "  In 
this  case  we  are  all  of  opinion  that  the  rule  should  be 
made  absolute."  Afterwards  in  the  Exch.  Chamber, 
Patterson,  J.,  says  that  the  Court  was  of  opinion  the 
ruling  of  the  Chief  Baron  was  not  correct.  But,  bow- 
ever  the  law  may  have  been  laid  down  in  that  case,  it 
does  not  affect  us,  because  there  the  notice  was  affixed, 
and  here  it  was  not.  In  the  second  place,  evidence  was 
here  given  for  the  plaintiff  from  whieh  it  appeared  that 
the  loss  was  more  probably  occasioned  by  the  felonioas 
acts  of  the  defendants'  servants,  than  otherwise ;  and  if 
so,  under  the  8th  section  the  defendants  are  liable. 
We  proved  the  loss  of  the  box  while  in  the  exclusive 
possession  of  the  defendants,  who  offered  no  explanation 
of  the  loss  through  themselves.  Vaughton  v.  The 
London  and  North  Western  Railway  Co^  L.  &.  9  Ex. 
93,*  rules  this  case.  It  is  sufficioit  to  prove  facts 
showing  that  it  was  more  probable  that  a  iarcseny 
was  committed  by  the  Co's  servants,  than  that  the 
box  was  otherwise  lost.  Here  the  box  was  peculiar 
and  conspicuous,  legibly  directed,  accesrible  only  to  the 
Co's  servants,  and  was  last  seen  on  the  back  of  one  of 
them.  It  must  have  been  lost  through  foul  play,  and 
the  Co's  servants,  alone  had  access  to  it,  upon  the 
defendants'  own  evidence.  Even  the  Co's  detective  was 
mislead  in  his  investigations,  for  he  icame  to  the  con- 
clusion that  all  the  lu^age  was  given  out  at  Tullamore, 
which  was  not  the  case.  Some  only  of  the  railway 
porters  who  transferred  the  luggage  from  one  train  to 
the  other,  at  Portarlington,  were  produced. 

James  Murphy,  Q.C  (with  him  G,  PibegUAion,  Q.O.  and 
Perry),  contra— The  defendants  are  protected  by  the 
Carriers  Act,  although  no  evidence  was  ^ven  of  the 
posting  of  the  notice,  because  no  declaration  as  to  value 
was  made  by  the  plaintiff;  Hart  v.  Baxendale,  ubi  sup. 
The  ruling  of  Pollock,  C.B.,  to  that  effect,  though 
reversed  by  the  Court  of  Exchequer,  was-  upheld  ia  the 

•  See  Com.,  8  Ir.  L.  T.  l»8-(Bi>.,  /.  L.  T.  «?>.] 
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Exchequer  Chamber.  The  notice  is  required  merely  in 
order  to  fix  the  greater  charge  to  which  the  carrier  is 
entitled,  for  the  conveyance  of  goods  within  the  Carriers 
Act 

[MoRBis,  J. — ^What  did  you  plead?] 

The  plea  avured  a  notioe  affixed  in  the  office.  It 
was  not  necensry  to  prove  it.  We  proved  that  the 
floods  were  within  the  Carriers  Act,  and  that  no  declara- 
tion as  to  thor  value  or  nature  was  made.  As  to  the  other 
question,  under  s.  8,  it  must  have  been  proved — Ist,  that 
in  point  of  fiict,  the  goods  had  been  lost  through  a 
felonious  act ;  2nd,  that  the  act  was  committed  by  the 
Go's  servants.  The  onus  probandi  lies  on  the  plaintiff. 
In  Vaughton  v.  London  and  North  Western  Railiaag 
Co.,  ante,  a  felony  was  proved  to  have  been  committed, 
and  committed  upon  the  Railway  Go's  premises. 

They  cited  MetcalfY.  London  ff  Br^iton  Railway  Co., 
4  C.  B.  N.  S.  311 ;  Gt.  N.  R.  Co.  (app.)  v.  BemmeU 
(Res.),  18  0.  B.  575. 

Cur.  ado.  vuU. 

MoMARAN,  CJ. — This  case,  which  was  tried  before  me 
during  the  after  sitting  following  laot  Easter  Term,  resulted 
in  a  verdict  for  the  plaintiff  for  £210.  Subsequently,  the 
defendants  obtained  a  conditional  order  to  have  the  veidict 
redaoed  to  £60,  on  tha  ground  that  the  evidenoe  did  not 
support  the  finding.  [Bis  lordship  having  referred  to  the 
facts  of  the  ease,  proiwedad  : — ]  Tti«  action  was  broagbt 
to  recover  the  value  of  the  box  so  lost  by  the  company,  aud 
resulted,  as  I  said,  in  a  verdict  for  the  f nil  amount  claimed, 
£210.  In  answer  to  the  claim  for  £160,  the  value  of  tiia 
jewelleiy  contained  in  the  box,  the  defendants  contended 
that  they  were  protected  from  any  liability  for  the  contents, 
by  the  Carriers  Act  (11 G.  IV.,  at  1  Wm  IV.,  o.  88),  because 
the  plaintiff,  when  delivering  the  parcel  to  them,  had  not 
made  the  necessary  declaration  as  to  value.  Upon  this 
point,  pursuant  to  leave  reserved,  the  Court  granted  a  con- 
ditional oidar,  and  the  qnastion  argued  was  : — Did  the 
evidenoe  bring  the  plaintiff  within  the  8th  section  I  The 
plaintiff,  by  the  replicatim  filed,  admitted  that  the  goods 
oame  within  the  Carriers  Act,  but  maintained  that,  although 
no  declaration  of  value  was  made^  yet,  inasmuch  as  the  goods 
had  been  stolen  by  the  company's  servants,  the  company 
was  liable  for  the  loss  occurring  through  that  felonious  act. 
The  question  we  have  to  deciiie  is  whether  the  evidence, 
as  to  the  commission  of  a  felony  by  the  company's  servants, 
was  snfficient  to  justify  the  verdict  of  the  jury  t 

Now,  the  Carriers  Act  was  passed  to  provide  a  protection 
for  oommon  carriers,  and  it  requires  a  declaration  to  be 
made  as  to  the  value,  when  over  £10,  of  certain  dasses  of 
goods,  set  out  in  the  Act.  This  declaration  being  mads  on 
delivery,  the  company  become  liable  for  the  declared  value 
of  the  goods,  and  entitled  to  an  increased  rate  of  payment, 
to  be  set  out  hy  a  notice,  required  by  the  Act  to  be  posted 
on  the  premises.  But,  by  the  8th  section  of  the  same  Act 
it  is  enacted,  "  That  notmng  in  this  Act  shall  be  deemed 
to  protect  any"  common  carrier  "  for  hire  from  liability  to 
answer  for  loss,  or  injury  to  any  goods;  or  articles  whatso- 
evsr,  arising  from  the  felonious  acts  of  any  coachman,"  Ac, 
"or  other  Hervant  in  his  or  their  employ."  In  tha  case 
with  which  wa  have  to  deal,  the  plaintiff  proved  the 
delivery  of  the  box  to  the  servants  of  the  defendants  in 
Cork,  and  that  she  saw  it  put  into  the  van.  The  nature  of 
the  contents  of  the  box,  and  the  value  of  the  oontunts  were 
also  proved.  When  the  trun  reached  Fortarlington,  the 
plaintiff's  luggage  was  removed  from  the  train  which  con- 
veyed it  from  Cork  to  the  train  by  which  it  was  to  be  con- 
veyrd  to  Tullamore.  Colonel  and  Mrs.  Cooper,  who  were 
travelling  with  the  plaintiff,  proved  that  they  saw  the  box, 
on  a  porter's  back,  being  carried  across  the  railway  from 
one  train  to  another,  at  Fortarlington.  The  box  was  not 
again  seen,  nor  oould  any  trace  of  it,  afterwards,  be  dis- 
covered. Now,  inasmuch  as  it  was  dearly  proved  that  the 
box  was  last  seen  in  the  possession  of  a  porter  in  the 
employment  of  the  defendants,  who  have  not  given  an 


account  of  it  in  any  way,  and  farther,  inasmuch  as  no  case 
was  made  at  the  trial  of  nny  other  kind  of  loss,  except  the 
case  of  the  plaintiff  as  to  a  loss  by  the  felonious  taking  of 
the  box,  we  are  of  opinion  that  the  verdict  for  the  plaintiff 
should  not  be  disturbed.  At  the  trial,  the  ease  made  by 
the  dafendants  was  ^at  the  box  was  safely  conveyed  from 
Cork,  through  Fortarlington,  to  Tullamore,  the  plaintiff's 
destination ;  that  it  was  there  delivered  to  her  servants, 
and  that  if  it  were  lost  it  was  after  that  delivery.  That 
case  was  completely  disproved  st  the  trial ;  and  then  the 
defendants  slufted  the  ground  of  thmr  defence,  and  con- 
tended that  there  was  not  sufficient  evidence  that  the  box 
bad  been  delivered  to  them  at  all  in  Cork.  That  question 
I  left  to  the  jury.  No  sagpt^estion  had  been  made  by  the 
defendants  that  the  box  was  taken  by  a  stranger,  nor  had 
there  been  any  such  explanation  offered.  This  ease  is 
similar  to  Vaug/Uon  v.  The  London  and  North  Wattm 
Saiheay  Oompany,  L.  R.  9,  Kx.  93.  In  that  case  it  was 
ruled  that,  in  an  action  against  a  oommon  carrier,  on  ^e 
issue  as  to  whether  the  loss  had  been  occasioned  by  the 
felonious  act  of  his  servant,  it  was  sufficient  to  give  such 
evidence  as  would  render  it  more  probable  that  the  felony 
was  committed  by  some  one  in  his  employment,  and  that 
evidence  which  would  bring  home  guilt  to  one  particular 
servant  was  not  necessary.  Now,  the  evidence  in  this 
case  strongly  leads  to  the  presumption  that  the  porter,  who 
carried  the  box  across  the  railway  line,  feloniously  appro- 
priated it.  The  defendants  endsavoored  to  prove  that  they 
took  snch  care  of  the  box  as  resulted  in  its  safe  delivery,  in 
Tullamore^  to  the  plaintiff's  servants,  thus  suggesting  the 
inqxMsibility  of  its  having  beeu  taken  by  any  other  pas- 
senger on  the  entire  route. 

The  circumstances  of  the  case  being  such,  we  would  not 
be  justified  in  interfering  with  the  verdict,  and  we  consider 
that  the  evidence  on  which  the  jury  found  was  sufficient. 
We  entertain  no  doubt  on  this  matter,  and  therefore  we 
must  allow  the  cause  shown  with  costs. 

Conditional  Order  diteharged 

Attorney  for  plaintifF :  H.  Greene  Kelly. 
Attorneys  for  defendants ;  Harrington  ^  Co. 


(Before  the  Same.) 
Wallace  v.  Doblin  and  Belfast  Jd.nctiom  Railwat 

COMPANT. 

June  11,  1874 — Carriers'  Act{\  W.  4,  c  68),  *.  1— 
Carriage,  bg  common  carrier,  of  goods  exceeding  £10  m 
value — Non-declaration  of  vcUue,  and  non-payment  of 
increased  rate — Delay  in  carriage,  caused  by  temporary  loss 
of  goods  by  carrier— Exemption  of  carrier  from  liability. 

Where  goods  exceedmg  £10  in  value,  and  of  the  descrip- 
tion specified  m  the  1st  section  of  the  Carriers'  Act 
(1  W.4,c  68),  are  ddivered  to  a  common  carrier,  without 
declaring  their  nature  and  value,  and  paying  an  increased 
rate  for  carriage,  as  notified  and  required,  the  carrier  it 
exempted  by  the  statute  from  liability  for  delay,  in  the 
carriage,  caused  by  his  having  temporarily  lost  the  goods. 

Demurrer. — The  first  paragraph  in  the  summons  and 
plaint  was  as  follows: — "  That  the  plaintiff  delivered  to 
the  defendants,  as  and  being  carriers  of  goods  from 
Fortadown  to  Birmingham,  certain  goods  of  the  plain- 
tiff, to  be  by  them  carried  from  Fortailown  to  Birming- 
ham aforesaid,  and  there  delivered  for  the  plaintu^ 
within  a  reasonable  time  in  that  behalf,  for  reward  to 
the  defendants,  and  the  defendants,  as  such  carriers, 
received  the  said  goods  for  the  purpose  and  on  the  terms 
aforesaid,  and  a  reasonable  time  for  carrying  and  deli- 
vering the  same  as  aforesaid  elapsed,  yet  the  defendants 
neglected  for  a  long  and  unreasonable  time  in  that 
behalf  to  cany  and  deliver  the  said  goods  as  aforesaid, 
whereby  the  said  goods  were  diminished  in  value,  and 
the  pliuntiff  sustained  loss  and  damage  in  respect 
thereof."    The  second  paragraph  was  as  follows:— 
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"  That  in  consideration  that  the  plaintiff  would  deliver 
to  the  defendants,  as  and  being  carriers  of  goods  for 
hire,  certain  goods  to  be  by  the  defendants  carried  from 
Fortadown  to  Birmingham,  and  there. delivered  for  the 
plaintiff,  for  reward  to  the  defend^ts,  the  defendants 
promised  the  plaintiff  to  carry  the  said  goods  from  For- 
tadown to  Birmingham  aforesaid,  and  there  deliver  the 
same  for  the  plaintiff,  within  a  reasonable  time  in  that 
behalf,  and  the  plaintiff  delivered  the  said  goods  to  the 
the  defendants,  and  the  defendants  received  the  same 
for  the  purpose  and  on  the  terms  aforesaid ;  [general 
averment  of  performance  of  conditions  precedent]  ;  yet 
the  defendants  did  not  carry  and  deliver  the  said  goods 
for  the  plaintiff  as  aforesaid,  within  a  reasonable  time  in 
that  behalf,  whereby  the  plaintiff  was  deprived  of  the 
use  of  said  goods,  and  the  same  were  diminished  in 
value."  The  defendant  pleaded,  thirdly,  by  way  of 
defence  to  each  of  the  said  paragraphs,  "  That  the  said 
goods  were  articles  and  property  of  the  description 
mentioned  in  the  1st  section  of  the  statute,  1  Wm.  4,  c. 
68,  for  the  more  effectual  protection  of  common  carriers 
for  hire,  and  were  contained  in  a  parcel  which,  with 
the  said  goods  therein  contained,  was  delivered  by  the 
plaintiff  to  the  defendants,  as  and  being  common  car- 
riers by  land  for  hire,  at  a  certain  oflSce  or  receiving 
house  of  the  defendants,  for  the  purpose  of  being  by 
fhem,  as  such  carriers,  carried  for  hire,  as  in  the  sum- 
mons and  plaint  mentioned,  in  a  public  conveyance, 
and  the  value  of  the  said  goods  then  exceeded  the  sum  of 
£\0,  and,  at  the  time  of  the  delivery  of  the  said  parcel 
and  goods  as  aforesaid,  there  was  affixed,  in  legible 
characters,  in  a  public  and  conspicuous  part  of  the  said 
office  or  receiving  house  of  the  defendants,  being  an 
office  or  receiving  house  of  the  defendants  in  which  such 
parcels  were  then  received  by  the  defendants  for  the 
purpose  of  conveyance,  ^'notice  within  the  meaning  of 
the  said  statute,  whereby  the  defendants  notified  that 
an  increased  rate  of  charge,  in  the  said  notice  mentioned, 
was  required  to  be  paid  to  them,  over  and  above  the 
.  ordinary  rate  of  carriage,  as  a  compensation  for  the 
greater  risk  and  care  to  be  taken  for  the  safe  conveyance 
of  articles  and  property  of  the  description  in  the  Ist 
section  of  the  said  statute  mentioned,  and,  at  the  time 
of  the  delivery  of  the  said  parcel  and  goods  at  the  said 
office  or  receiving  house  of  the  defendants  as  aforesaid, 
for  the  purpose  aforesaid,  the  value  and  nature  of  the 
said  goods  were  not  declared  by  the  person  sending 
or  delivering  the  same,  and  whether  such  increased 
charge  as  aforesaid,  or  any  engagement  to  pay  the 
same  was  accepted  by  the  person  receiving  the  said 
parcel  and  goods ;  and  that,  after  the  delivery  of  the 
said  parcel  and  goods  to  the  defendants,  and  while 
the  said  parcel  and  goods  were  being  carried  by  the 
defendants  by  land  in  and  alo;ig  that  railway,  and  before 
any  delay  had  occurred,  the  said  parcel  and  goods 
became  and  were  wholly  lost  and  misplaced  by  and  to 
the  defendants,  and  so  continued  for  a  considerable 
time;  and  that  afterwards  the  defendants  recovered 
possession  of  the  said  parcel  and  goods,  and  the  defen- 
dants then  carried  the  said  parcel  and  goods  to  Birming- 
ham, and  there  delivered  tne  same,  within  a  reasonable 
time  in  that  behalf  after  such  recovery  of  the  possession 
of  the  said  parcel  and  goods  by  the  defendants ;  and 
that  the  delay  in  the  carriage  and  delivery  of  the  said 
goods  complained  of  arose,  and  was  wholly  caused  by 
such  loss  and  mislaying  of  the  said  parcel  and  goods, 
and  not  otherwise."     Demurrer  to  the  defence. 

BoT/d  (with  him  Porter,  Q.C.),  in  support  of  the 
demurrer.— The  protection  conferred  by  the  Carriers' 
Act  only  applies  as  regards  liability  for  a  loss  of  the 


goods  by  the  carrier,  not  aa  regards  loss  or  inconve- 
nience sustained  by  a  passenger  whose  luggage  was 
lost ;  Heame  v.  London  and  South  Weftem  Railway  Co' 
10  Ex.  793.  A  carrier  is  not  exempted  by  the  Ac 
from  liability  for  delay  in  the  carriage  of  goods.  The 
loss  mentioned  in  the  Act,  and  from  liability  in  respect 
of  which  the  carrier  is  exempted,  means  actual  and  not 
merely  temporary  loss.  Here  the  loss  is  pleaded  a^ 
temporary  only,  which  has  never  been  held  to  come 
within  the  protection  of  the  statuta 

Pakenham  Law  {^Armstrong,  Sergeant,  with  him), 
contra.  The  plea  alleges,  and  the  demurrer  admits  that 
the  goods  were,  in  fact,  lost  by  the  defendants,  though 
only  temporarily.  Are  the  company  to  be  punished 
for  activity  in  getting  back  the  goods,  when  they  would 
be  safe  if  they  never  did  get  them  back?  Parke,  B.,  in 
Heame  v.  London  and  South  Western  RaUway  Company, 
suggests  this  plea,  and  that  case  was  decided  on  the 
^xjund  that  the  defence  was  not  pleaded  as  here.  In 
Pianciara  v.  London  and  South  Western  RaUuiay,  18 
C.  B.  226,  the  defence  was  pleaded,  and  though  de- 
murred to  on  the  point  now  in  question,  that  point  of 
the  demurrer  was  not  argued,  and  the  defence  was 
sustained. 

MoBBis,  J. — In  this  case  we  consider  that  the  defence  is 
well  pleaded.  Damagex  are  claimed  by  the  plaintiff  for 
unreasonable  delay  in  the  delivery  of  certain  goods  by  the 
defendants,  as  common  carriers.  [His  Lordship  read  the 
paragnphs  of  the  snmmona  and  plaint.]  Now,  the  plea 
demurred  to  says  that,  brfore  any  delay  bad  occurred,  the 
said  parcel  and  goods  became  and  were  wholly  lost  uid 
mislaid  by  and  to  the  defendants,  and  so  continued  for  a 
considerable  time^  and  afterwards  the  defendants  recovered 
poaseasion  of  the  said  parcel  and  goods,  kc,  and  "delivered 
the  said  parcel  nnd  goods  within  a  reasonable  time  in  that 
behalf  after  such  Kcovery  of  the  possession,"  fto.  To  this 
plea  a  demurrer  has  been  entered.  I  am  clearly  of  opinion 
that  the  demurrer  should  be  overruled. 

In  Heame  v.  London  South  Wettem  SaHaay  Company, 
10  Ex.  793,  such  a  plea  was  held  bad,  but  on  the  grounds 
that  an  averment  aa  to  a  loss  was  omitted.  Here  the 
goods  are  averred  to  have  been  substantially  lost  out  of  the 
possession  of  the  defendants.  In  Piancumi  v.  The  London 
South  Western  Bailvxiy  Company,  18  C.  B.  226,  a  plea 
similar  to  this  was  pleaded,  was  challenged,  and  the  point 
was  directly  raised,  yet  the  plea  was  held  good.  Now,  if 
the  goods  had  been  wholly  lost,  and  never  delivered,  the 
defendants  would  have  been  protected  by  the  Carriers'  Act, 
and  a  plea  of  the  loss  would  have  been  good.  But,  are  ws 
to  say  that  the  defendants,  who  would  not  have  been  liable 
had  they  taken  no  steps  to  recover  the  goods,  are  to  be 
liable  because  they  snooeeded  in  doing  so  t  It  was  urged  that, 
were  we  to  yield  to  the  defendants'  contention  here,  onr 
ruling  wotUd  be  so  pushed  that  in  all  cases  in  which  delays 
occurred  in  the  transmission  of  goods,  within  the  1st  section 
of  the  Carriers'  Act,  the  value  of  the  goods  not  having  been 
declared,  Railway  Companies  would  be  protected  from 
delays  occnrring  through  their  own  negligence ;  but, 
although  onr  decision  may  enable  carriers  to  plead  tempon/y 
lots  as  a  defence  to  unreasonable  delay,  it  will  not,  at  the 
trial,  be  any  protection  unless  the  evidence  supports  it. 
On  the  authority  of  the  two  cases  cited,  and  for  the  reasons 
mentioned,  I  am  of  opinion  that  the  defence,  aa  here 
pleaded,  is  good  in  law  ;  but,  whether  it  be  true  in.  faot  is  a 
question  for  another  tribunaL 

MoNABAN,  C.J. — I  entertain  no  doubt  bnt  that  the  Act 
affords  a  protection  from  liability  for  delay  caused  by 
a  loss  of  the  goods,  whether  the  loss  be  temporary  or 
final ;  and,  for  the  reasons  stated  by  my  brother  Morris,  I 
am  of  opinion  that  the  demurrer  should  be  overruled. 

Demurrer  ovemded. 

Attorneys  for  plaintiff :  Carlet(m  4r  Atkitaon. 

Attorney  for  defendants ;  S.  Daeit, 
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(Before  the  same.) 

MooBB  V.  Thb  Midi-aiis  EailiWat  Coufant. 

May  5th,  1874 The  Railtea;/  and  Canal  Traffic  Act, 

18S4,  17  ^  18  Via.,  c.  31,  ».  "7— The  Regulation  of  Rail- 
voays  Act,  1868,  31  ^  32  Vict.,  c.  \\<i—The  Emula- 
tion of  Railtcays  Amendment  Ad,  34  ir  35  Vict.,  c.  78, 
«.  12— Carriers  by  sen — Conditions  limiting  carrier's  Ua- 
hUity — Reasonableness  of  conditions,  when  to  be  decided — 
Demurrer —  Meadmg— Statute. 

In  an  adion  for  loss  of  and  injury  to  goods,  booked  at 
"  through  "  rates,  for  conveyance  by  land  and  by  sea,  the 
railway  company  with  whom  the  contract  was  made  pleaded 
conditions  in  tlte  contract,  exempting  them  from  liability — 
firstly,  where  the  loss  and  injury  occurred  while  shipping, 
during  the  voyage,  or  the  landing ;  and  secondly,  where  it 
occurred  Oirough  the  default  of  the  master  and  crew  of  the 
vessel  by  which  the  goods  had  been  conveyed  daring  a  part 
of  the  transit.     Upon  demurrer  to  the  pleas. 

Held,  that  the  conditions  were  null  and  void  under  the 
7th  section  of  the  17  ^  18  Vict.,  c.  31,  as  limiting  the 
liability  of  the  defendants  for  the  default  of  than  or  their 
servants,  no  facts  appearing  on  the  pleadings  to  show  that 
the  conditions  were  "just  and  reasonable,  within  the  con- 
chiding  proviso  of  the  section." 

Demurrer. — The  first  paragraph  of  the  lammona  and 
plaint  was  as  follows : — "  That  the  plaintiff  did,  after  the 
passing  and  coming  into  operation  of  the  several  statutes 
bernnafler  mentioned — that  is  to  say,  the  Act  of  the 
Session  of  Parliament  held  in  the  17tii  and  18th  years 
of  the  reign,  &c.,  cap.  31,  being  the  Railway  and 
Canal  Traffic  Act,  1854,  and  the  Acts  of  the  Session 
of  Parliament  held  in  the  33rd  and  34th  years  of  the 
reign,  &c.,  cap.  71,  being  the  Regulation  of  Railways 
Act  of  the  year  1871 — delivered  to  the  defendants,  and 
they  received,  certain  goods  of  the  plaindff,  to  wit,  69 
head  of  cattle,  to  be  shipped  on  board  the  steamship 
"  St.  Golumba,"  and  saf^y  and  securely  carried  from 
Dublin  to  Liverpool,  and  from  thence  by  railway  to  St. 
Ives,  and  there  delivered  for  the  plaintiff,  for  certain 
freight  paid  by  the  plaintiff  to  the  defendants;  [general 
averment  of  performance  S{  conditions  precedent]  ;  yet 
the  defendants  did  not  safely  and  securely  carry  the 
said  goods,  but,  on  the  contrary,  acted  so  negligently, 
carelessly,  and  improperly  in  and  about  the  carrying  of 
the  said  goods,  that  portion  thereof,  to  wit,  43  head  of 
the  said  cattle,  were  lost,  and  other  portion  thereof  were 
killed  and  injured,  and  deteriorated  in  value,  during  the 
voyage  from  Dublin  to  Liverpool ;  whereby,"  &c  2nd 
paragraph — *'  That  the  deftvidants  were  carriers  of  goods 
for  hire  from  Dublin  to  St  Ives  in  England,  and  the 
plaintiff,  after  the  passing  and  carrying  into  operation 
of  the  several  statutes  in  the  first  count  more  particu- 
larly mentioned,  delivered,  and  the  defendants  received, 
as  such  carriers,  certain  goods  of  the  plaintiff,  to  wit, 
69  head  of  cattle,  to  be  by  the  defendants  taken  care  ofj 
and  safely  and  securely  carried  from  Dublin  to  St.  Ives 
aforesaid,  and  there  delivered  within  a  reasonable  time, 
for  certain  freight  to  be  paid  by  the  plaintiff  to  the 
defendant ;  [general  averment  of  performanoe  of  con* 
ditions  precedent]  ;  yet,  although  a  reasonable  time  for 
the  carrying  of  the  said  goods  had  elapsed,  the  defen- 
dants did  not  safely  and  secnrely  carry  and  deliver  the 
said  goods,  but,  on  the  contrary,  acted  so  carelessly 
and  improperly,  in  and  about  the  carrying  of  the  said 
goods,  that  portion  of  the  said  goods  was  lost,  and  the 
residue  thereof  were  bruised  and  deteriorated  in  value ; 
whereby,"  &c  3rd.  paragraph — "  That  heretofore,  to 
wit  after  the  passing  and  coming  into  operation  of  the 


several  statutes  in  the  first  count  more  particularly  men- 
tioned, in  consideration  that  the  pluntiff  would  deliver 
to  the  defendants  69  head  of  cattle,  to  be  carried  by  the 
defendants  from  Dublin  to  St.  Ives  in  England,  and 
there  delivered  to  the  plaintiff  for  rewE«l  to  the 
defendants,  the  defendants  promised  the  plaintiff  to  use 
proper  care  and  skill  in  and  about  the  carrying  of  the 
sua  cattle ;  and  the  plaintiff  delivered  the  said  cattle  to 
the  defendants,  and  the  defendants  received  and  had 
the  same  for  the  purpose  and  on  the  terms  aforesud ; 

S general  averment  of  performance  of  conditions  preoe- 
ent]  ;  yet  the  defendants  did  not  use  due  or  proper 
care  and  skill  in  and  about  the  carrying  of  the  said 
cattle;  whereby,"  &c. 

Pleas  to  the  first  Parasrapb  H-2ndly  — "  That  the 
cattle  in  the  said  paragraph  mentioned,  were  delivered 
by  the  plaintiff  to  the  defendants,  and  by  them  received 
upon  tne  terms  and  conditions  that  the  defendants 
would  not  be  accountable  for  any  injury  to  cattle  while 
shipping,  during  the  sea  passage,  or  landing,  but  would 
give  free  passage  by  sea  to  the  owners  or  others  sent  to 
take  charge  of  such  on  the  passage  ;  and  that  the  loss, 
injury,  or  deterioration,  in  the  said  first  count  com- 
plained of,  were  an  (njuiy  to  the  said  cattle  while 

shijpping,  during  the  sea  passage,  or  landing."    3rdly 

"That  the  goods,  in  the  first  paragraph  mentioned, 
were  delivereid  by  the  plaintiff  to  the  defendants,  and 
by  them  recdved  upon  the  terms  and  conditions  that 
the  defendants  would  not  be  accountable  or  responsible 
for  loss  of,  or  any  damage  or  injury  to  the  said  goods, 
arising  from  any  default  or  negligence  of  the  master  or 
any  of  the  officers  or  crews  of  the  Company's  vessels ; 
and  that  the  loss,  injury,  and  the  detenoration  in  the 
said  CQunt  complained  of,  were  respectively  loss,  injury, 
and  damage  to  the  said  goods  arising  from  the  default 
or  negligence  of  the  master,  or  some  of  the  officers  or 
crew  of  the  vessel  in  the  said  first  count  mentioned." 
The  defences  pleaded  to  the  2nd  and  3rd  paragraphs 
were  substantially  the  same  as  the  foregoing.  To  those 
defences  the  phuntiff  demurred.  The  points  of  the 
demurrer  were: — 1st.  That  the  said  defences  did  not 
disclose  any  answer  good  in  substance.  2nd.  That  the 
terms  or  conditions  therein  relied  on  were  neither 
reasonable  or  just.  Srd.  That  said  terms  and  conditions 
were  unreasonable  and  unjust,  and  void  in  kw. 

MoUoy  (with  Mm  ArTnatrong,  Serjeant,  and  Byrne, 
Q.C.),  in  support  of  the  demurrer.  The  question  turns 
entirely  upon  the  7th  section  of  the  Railway  and  Canal 
Traffic  Act  of  1854  (17  &  18  Vict,  c.  31),  and  although 
that  section  did  not  apply  to  carriers  by  sea,  all  its  pro- 
visions have  been  extended  by  subsequent  Acts  of 
Parliament  so  as  to  include  them.  The  liability  of 
carriers  at  common  law  could,  formerly,  have  been 
limited  by  such  a  publication  of  the  conditions  under 
which  alone  they  would  carry  goods,  as  would  bring 
those  conditions  to  the  knowledge  of  the  consignor  or 
consignee.  However,  by  the  7th  section  of  the  Railway 
and  Canal  Act,  1854,  all  such  conditions,  declarations, 
and  notices  limiting  the  carrier's  liability,  are  declared 
null  and  void,  subject  to  the  proviso  that  nothing  in  the 
Act  shall  be  construed  to  prevent  the  carrier  from  making 
a  special  contract  containing  such  conditions  as  shall  be 
adjudged  by  the  Court  or  Judge  before  whom  any  ques- 
tion relating  thereto  shall  be  tried,  to  be  just  and 
reasonable.  In  Simons  v.  The  Great  Western  Railway 
Company,  18  C.  B.  b05,  Jervis,  C.J.,  states  that  the 
object  of  the  Act  was  to  place  the  whole  railway 
system  under  the  power  of  the  Court  That  Act, 
if  it  were  not  extended,  would  not  have  assisted 
the  plaintiff,  because,  where  there  is  one  entire  contract 
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to  cury,  partly  by  land  and  partly  sea,  the  contract  ia 
divisible,  and,  as  to  the  land  jouniey,  the  carrier  is 
within  the  protection  of  the  Carriers  Act,  1 1  €l«o.  IV., 
and  1  Wm.  FV.,  c.  68 ;  £e  Cimtewr  y.  Tke  London  and 
South  WenUm  RaUioay  Company,  L.  R.  I  Q.  B.  54. 
Section  14  of  the  Regulation  of  Railways  Act,  1868,  pre- 
scribes the  limitation  which,  by  published  conditions,  a 
carrier  can  impose  on  his  liability  for  loss  of,  or  injury  to 
goods  "  booked  through,"  when  the  injury  occurs  during 
a  voyage ;  and  by  the  second  part  of  the  1 6th  section  the 
provisions  of  the  Act  of  1854  are  extended  to  "  steam 
vessels,  and  to  the  traffic  carried  on  thereby."  This 
latter  section,  however,  was  only  applicable  to  cases  in 
which  the  Railway  Company  was  "  authorized  to  build, 
buy,  or  hire,  and  to  use,  maintain,  and  work,  or  to  enter 
into  arrangements  for  using,  maintaining,  or  working 
steam  vessels  for  the  purpose  of  carrying  on  communi- 
cation between  towns  and  porta."  At  length,  in  1871, 
by  the  12th  section  of  34  &  35  Vict.,  c.  78,  it  was 
enacted,  that  Railway  Companies,  where,  under  a  con- 
tract for  carrying  persons,  animals,  and  goods  by  sea, 
they  procure  the  same  to  be  carried  in  a  vessel  not 
belonging  to  them,  shall  be  answerable  in  damages 
similarly  as  if  the  vessel  belonged  to  them.  By  £is 
last  Act  the  I^siation  was  completed,  and  the  7th 
section  of  the  Act  of  1854  became  applicable.  This 
being  so,  are  the  conditions,  as  pleaded  m  the  defences 
demurred  to,  just  and  reasonaole?  That  is  a  qaes- 
taon  for  the  Conrt;  and  it  should  be  held  that  they 
are  unreasonable;  Smonx  y.  O.  W.  Railway  Ctimpany, 
ubi  tupra ;  Peek  v.  The  North  Staffbrdthire  Railaxn/ 
Company,  10  H.  L.  C.  473  ;  lAoyd  v.  The  WuUrford  and 
Limerick  Hailicay  Company,  1 5  It.  C.  L.  87 ;  QarUm  v. 
The  Bristol  and  Exeter  RaUmay  Company,  1  B.  &  S,  1 12; 
Wyld  V.  Pickford,  8.  M.  «c  W.,  443. 

Robertson    (with    him    Dames,   Q  C.)   contra The 

question  as  to  the  reasonableness  of  uiose  conditions 
cannot  be  decided  upon  demurrer.  Before  the  Court  can 
decide  that  the  conditions  are  void,  the  circumstances 
under  which  they  were  imposed  and  agreed  to  should  be 
fully  before  it.  Although  Simons  v.  The  Great  Western 
Railway  Co.  (ante)  was  decided  upon  demurrer,  Jervis, 
C.J.,  says,  "I  think  the  ma.tter  is  sufficiently  brought  before 
the  Court  to  muMe  us  to  decide  iL ,-"  and  in  The  London 
North  Western  Railioay  Co.  v.  Dunham,  18  C.  B.  826, 
the  same  learned  Jndge  observes,  that  the  case  came 
before  the  Court  to  say  whether  or  not  certain  condi- 
tions limiting  the  liability  of  the  defendants  wei«  unjust 
or  unreasonable,  without  their  being  told  of  the  circum- 
stances under  which  the  contract  was  made,  or  what  was 
the  nature  or  the  reason  of  the  particular  risk ;  and  that, 
therefore,  as  he  did  not  think  enough  had  been  disclosed 
to  enable  the  Coort  to  come  to  a  conclusion,  the  case 
should  go  back  for  the  purpose  of  being  more  fully 
stated.  The  better  and  proper  way  to  raise  the  ques- 
tion is  upon  motion  for  a  new  trial,  or  by  special  case. 
By  these  methods  all  the  facts  would  come  before  the 
Court.  If  the  plaintiff  got  advantages  by  accepting 
tiiose  conditions,  and  had  the  fair  option  of  refusing 
them,  the  conditions  would  be  valid.  The  question 
might  be  raised  upon  replication,  as  in  Lloyd  v.  The 
Waterford  and  Limerick  Railway  Co.  {ante).  Then  the 
necessary  facts  would  be  presented  to  the  Court. 

Byrne,  Q.C.,  in  reply The  question  here  is  merely 

one  of  pleading.  The  conditions,  as  they  appear  in  the 
defence,  are  not  just  or  reasonable,  and  are,  therefore, 
void.  2  he  London  North  Western  RaUieay  Co.  v. 
Jhmham  {ante)  came  before  the  Court  on  appeal  from 
the  County  Court,  and  the  facts  were  not  sufficientiy 
befigre  the  Court.    There  are  no  pleadings  in  the  County 


Court,  and  there  were  none  before  the  Court  of  Appeal. 
Therefore,  on  both  grounds,  that  case  does  not  ^ly. 
In  Lloyd  V.  The  Waterford  and  Limerick  Railioag  Co. 
{ante)  conditions  similar  to  those  set  out  here  wen 
held  unreasonable,  and  held  to  be  so  upon  demorrer. 
The  7th  section  (17  &  18  Vict.  c.  31,)  says  that  the 
Judge  or  Court  before  whom  any  question  relating  to 
the  reasonableness  of  a  condition  shall  arise  shall  decide 
u|)on  its  legality.  In  here  raising  the  quesuoo  bj 
demurrer,  the  meaning  of  the  statute  and  the  practice 
which    has   heretofore    obtained    has    been  followed. 

[.VIo!(AHAN,  C.  J If  the  question  of  the  reasoBskls- 

ness  of  the  conditions  were  to  be  raised  by  amendment, 
leave  to  amend  would  be  granted  only  upon  an  affida- 
vit setting  out  the  facts  on  which  the  defendants  rot 
their  defence.] 

Prima^eie,  the  conditions  are  void.  The  entire  special 
contract  is  in  writing  and  set  out,  so  far  as  it  exists,  is 
writing,  and,  upon  demurrer,  its  legality  may  be  qnei- 
tioned. 

MoBBiB,  J.— If  an  Act  of  Parliament  deolars  uyliungto 
be  illefi^l,  and  oontains  a  proviso  making  certiun  ezoeptiou, 
the  pleadings  ufaould  set  out  such  arementi  as  mold 
bring  a  person,  claiming  exemption  from  the  foil  font  of 
the  Act,  within  that  proviso.  Here,  white  the  aondJUos 
would  be  void  under  the  enactiDg  clause  (17  t  18  Tiot 
o.  81,  s.  7),  as  being  a  condition  limiting  the  defenduti' 
liability  for  tbe  default  of  them  or  their  servants,  &» 
defendants  have  not,  in  their  plea,  averred  facts  irliich 
would  enable  us  to  say  that  the  conditions  were  reamnable 
within  the  ouncluding  proviso  of  the  seotioo.  He  demsmr 
must,  therefore,  be  allowed. 

Demurrer  eHotiti. 

Attorney  for  plaintiff :   V.  B.  Dillon  4r  Co. 
Attorney  for  defendants .-  John  Hone. 


M'Mui.LEif  I'.  Gbbehb. 
Reported  by  Cbcu  R  Roche,  Esq.,  Barcister-at-law. 
(Before  Monaham,  C.J.,  Kboqh  and  Lawbod,  JJ.) 

Nov.  22,  1873 Inlerprelalion  of  written  ayreemai— 

Ambiguity  in  tlie  meaning  of  a  leord  of  art — "  Salexmari"— 
Parol  evidence  to  explain  Tneanini/ — Question  Jbr  jury.   . 

An  agreement  was  entered  into  between  the  plaintiff  aiid 
the  defendant,  thai  the  plaintiff' should  enter  ilie  defmdcaii't 
service,  as  "  salesman,'  in  the  tea-trade,  the  plaintiff  under- 
standing that  he  was  only  to  be  employed  as  traveller.  Tki 
plaintiff'  afterwards  acted  fur  some  time  in  the  capaab)  oj 
traveller ;  but  was  ultimately  required  by  the  defendant  to 
act  in  the  wholesale  warehouse  of  the  defendant.  In  an 
action  fur  breach  of  contract  tKereupon, 

Held,  thai  evidence  tu  explain  the  meaning  of  the  wori 
"  salesman,"  in  the  written  agreement,  was  admitsiUe. 

Action  to  recover  damages  for  the  breach  of  an  agree- 
ment, under  which  the  plaintiff  entered  the  defendant's 
employment.  The  case  was  tried  before  Sionahan,  C.J., 
ana  a  special  jury,  on  June  17th,  1873.  Tbe  facu  of 
the  case  were  as  follows: — The  plaintiff'  was  in  the 
defendant's  employment  as  traveller  in  the  tea  trade, 
from  the  month  of  August,  1850.  The  plaintiff's 
salary  was  £250  per  annum.  An  interview  took  place 
between  the  plaintiff  and  the  defendant,  on  the  occasion 
of  the  partnership,  of  which  the  defendant  was  a  mem- 
ber, being  dissolved,  and  an  agreement  was  made  in 
writing,  by  which  tlie  plaintiff  was  to  enter  tbe  defen- 
dant's service  as  "  o  salesman"  at  a  salary  of  £600  a 
year,  and  was  also  to  obtain  a  commission  of  2s.  on  every 
chest  of  tea  sold.  The  pkintiff,  before  signing  the 
agreement,  objected  to  tbe  use  of  the  word  "salesman," 
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the  defendant  told  him  that  it  meant  trAveller,  and  that 
he  did  not  mean  to  make  any  change  in  big  position. 
The  plaintiff  continued  to  act  as  traveller  for  some 
time,  but  ultimately  he  was  recalled  from  travelling, 
and  put  to  a  counter  in  the  wholesale  department,  the 
defendant  declaring  that  he  would  act  on  the  word 
"  salesman"  in  the  agreement.  Evidence  was  admitted, 
at  the  trial,  to  prove  that  the  word  "  salesman"  means 
traveller  in  the  t«a  trade,  and  that  the  words  salesman 
and  traveller  are  synonymous.  Counsel  for  the  plaintiff 
objected  to  evidence  being  received  as  to  the  meaning 
of  the  word  salesman  in  the  written  agreement,  and 
reauested  the  learned  judge  to  direct  a  verdict  for  the 
defendant ;  but  the  direction  was  refused,  as  the  word  was 
a  word  of  art  which  the  jury  should  determine.  The  case 
was  left  to  the  jnry,  who  found  for  the  plaintiff,  with 
£100  damages.  Lil>erty  was  reserved  to  the  defendant 
to  have  the  verdict  entered  for  him,  in  case  the  learned 
judge  should  have  so  directed,  and  also  to  have  the 
damages  reduced  to  a  nominal  sum.  A  conditional 
order  naving  been  obtained,  in  pursuance  of  the  leave 
tesorved, 

Ayuirewi,  Q.C.  (with  him  Porter,  Q.C.,)  for  the 
plaintiff,  shewed  cause.  The  question  is  whether  evi- 
dence was  rightly  admitted  to  establish  the  meaning 
of  the  word  s^esman.  It  is  a  word  of  art  "  The  true 
interi»«tation  of  every  instrument  being  that  which  will 
make  the  instrument  speak  the  intention  of  the  party  at 
the  time  it  was  made,  where  any  doubt  arises  upon  the 
true  sense  and  meaning  of  the  words  themselves,  or  any 
difficulty  as  to  their  application  under  the  surroonding 
ciroumstanoes,  the  sense  and  meaning  of  the  language 
may  be  investigated  and  ascertained  by  evidence  dehSrs 
the  instrument  itself,  for  by  no  other  means  can  the 
instrument  be  made  to  speak  the  real  mind  of  the 
parties;"  Shore  v.  WOson,  9  CI.  &  F.  567  (per  Tindal, 
C.J.) ;  Evam  v.  Pratt,  S  M.  &  G.  759 ;  Clayton  v. 
Gregion,  6  A.  &  E.  302;  Smith  v.  WOton,  3  B.  &  Ad. 
728;  Priee  v.  Mouat,  II  C.  B.  K.  S.  508. 

FaUdner,  Q.C.  (wjth  him  Carton),  for  the  defendant, 
contra. — There  is  nothing  in  the  agreement  to  warrant  the 
word  salesman  being  taken  as  an  ambiguous  expression. 
The  meaning  of  the  word  is  perfectly  clear^n  the  whole- 
sale department  it  means  the  person  who  sells,  it  may 
also  mean  a  person  who  sells  as  a  traveller.  The  jury 
thought  only  one  meaning  belonged  to  the  word — in 
logi<»l  language  they  took  the  particular  for  the  univer- 
sal. There  was  at  most  only  a  scintilla  of  evidence  to 
attach  this  meaning  to  the  word ;  there  was  no  sufficient 
evidence  to  go  to  the  jury  to  prove  that  it  meant  a 
traveller  only. 

[MoHAHAN,  C.J The  question  as  to  the  insuffi- 
ciency of  the  evidence  which  went  to  the  jurv  is  not 
open  to  yon ;  not  a  word  was  said  about  it  at  the  trial ; 
the  only  question  which  was  raised  was  as  to  the 
admissibility  of  the  evidence.] 

If  we  are  excluded  on  that  point  by  the  language  of 
the  certificate,  we  rely  on  the  fact  that  there  was  no 
sufficient  foundation  laid  for  the  reception  of  ^e 
evidence.  Even  if  it  is  a  word  of  art,  the  true  con- 
struction should  have  been  put  upon  the  agreement  by 
the  Court,  and  not  by  the  jury.  The  jury  should  have 
been  asked  specifically  to  say  what  the  meaning  of  the 
word  was,  and  the  judge  should  then  have  construed 
the  document. 

Lawsok,  J. — The  qaestion  is,  when  a  word  is  used  in 
fekvence  to  a  contract  of  this  kind,  what  does  it  mean  ? 
It  was  left  to  the  jniy  to  say  m  what  sense  it  wna  used.  We 
ifaoold  owrmle  a  vast  namber  of  Authorities  if  we  held  that 
■uoh  a  question  was  not  rightfy  l«ft  to  the  jmryi    The  evi- 


dence  showed  that  the  pUuntiff  was  a  traveller,  and  the 
defendant  told  him  ha  did  nfit  mean  to  make  any  cbaoge  in 
his  position.  Priee  v.  Mouat,  U  C.  B.  N.  3.  508,  shows 
that  this  evidence  was  admissible.  The  term  in  the  sgree- 
meut  itself  is  aintuguous,  and  that  places  the  evidence^  with 
nil  the  surroanding  circaiiistances,  before  the  jury. 

Ksoaa,  J. — I  think  that  the  word  mUtnan  itaelf  w«( 
ambiguou",  and  that  oeoessitated  the  giving  of  evidence  in 
order  to  explain  its  meaning. 

MoxAEAir,  OJ.— Concorred. 

Cause  ihown  oUovMtL 

Attorney  for  plaintiff:  SPCombe, 
Attorney  for  defendant :  Buckley. 


CONSOLIDATED  CHAMBER. 

Retorted  by  E.  N.  Blakb,  Esq.,  Barrister-at-Uw. 

(Before  Fitzobbau>,  J.) 

Catbbrine  Stamp  v.  Joseph  W.  Hickbt. 

Sept.  4,    1874 Practux—C.   L.  P.  A.   Act,  1870, 

s.  6 — Remitting  detinue — ,Visible  meant. 

Where,  on  a  motion  to  remit  to  the  Civil  Bill  Court  an 
action  in  detinue,  in  which  the  plaiiitiff prayed  for  a  return 
of  the  goods  and  for  damages,  the  defendant  offered  to 
return  the  goods,  and  the  plaintiff  aa»  willing  to  take  them 
bacJc,  the  Court  ordered  thai,  vqion  the  terms  of  the  d/tfen' 
dant  giving  up  the  possesfion  of  the  goods  to  the  plaaUiff, 
the  action  be  remitted,  unleis  the  plaint^  should  gioe 
security  for  costs. 

Where,  tn  ansiner  to  affidavit*  that  the  plaint^  mat 
looking  for  a  situation  as  milliner's  assistant,  and  had  tio 
vaible  meant  of  peeing  costs,  tlie  plaintiffs  deposed  that  she 
was  entitled  to  a  share  in  a  valuable  leasehold  interest  in 
a  house  and  ttoetUy  acret  of  land,  the  Court  u>at  not 
tatisfied  that  the  plaotHff'iBas  possessed  of  "  vie^le  meant," 
at  Vie  oabie  or  eetent  Vf  the  share  was  not  stated. 

Motion  that,  unless  the  plaintiff  give  security  for 
costs,  the  action  be  remitted  to  the  Reooider  of  the 
City  of  Dublin,  or  for  such  other  order  as  the  judge 
should  think  fit 

The  action  was  in  detinue  for  a  tmnk,  two  cloaks, 
two  quilts,  three  gowns,  one  jacket,  one  mafl!^  two 
skirts,  one  hat,  four  ear-rings,  three  scarfs,  eight  collars, 
eight  wrist-cuffs,  ten  inside  dresses,  three  pairs  of  boots, 
one  book,  and  15s.  deposited  in  the  trunk;  and  the 
plaiqtifi'  prayed  judgment  to  recover  the  goods  and 
money,  or  £40  in  lieu  thereof,  and  £10  damages  for 
their  detention.  The  motion  was  grounded  on  an 
affidavit  by  the  defendant,  that  he  never  detained,  and 
was  not  detaining  the  goods  in  the  plaint  mentioned, 
which  be  still  continued  ready  to  deliver  up  to  the 
plaintiff ;  and  that  the  plaintiff  had  no  visible  means  of 
paying  the  costs.  In  reply,  an  affidavit  was  made  by 
the  plaintiff,  and  Sylvester  Stamp,  her  brother.  The 
latter  deposed  that,  b^  the  plaintiff's  direction,  he  went 
to  get  the  goods  which  had  been  left  by  her  at  the 
defendant's  residence,  2,  Lower  Pembroke-street,  bat 
that,  on  demanding  them  from  the  defendant's  wife, 
she  refused  to  give  them,  alleging  that  the  plaintiff 
owed  £2  for  her  lodging.  The  plaintiff,  on  her  part, 
deposed  that  she  did  not  owe  any  money  to  the 
defendant,  or  his  wife,  for  lodging  or  otherwise,  having 
slept  at  the  house  as  a  visitor ;  and  that  she  was  entitled 
to  a  share  in  a  valuable  leasehold  interest  in  a  house, 
and  twenty  acres  of  land,  at  Garrymoyle,  Co.  Wexford. 
The  defendant's  wife  rejoined  that,  when  Sylvester 
Stamp  called  for  the  trunk,  he  did  not  say  he  came  by 
hia  aster's  directions ;  that  she  told  him  be  could  not- 
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get  it  then,  but  to  let  his  sister  come  for  it,  and  that  his 
sister  should  pay  what  she  owed ;  that  he  began  to 
abuse,  but  the  deponent  shut  the  door,  and  again  told 
him  to  send  his  sister  for  the  tlunes;  that  she  was 
informed  by  the  plaintiff  that  she  (we  plaintiff)  was 
not  ^ing  to  leave  Dublin,  but  was  looking  for  a 
situation  as  mUliner's  assistant. 

Perry,  in  support  of  the  motion.  As  regards  the 
plaintiff's  ability  to  pay  costs,  it  appears  that  she  is 
seeking  employment  as  a  milliner's  assistant,  and  the 
statement  as  to  her  alleged  share  in  a  leasehold  interest 
is  not  satisfactory.  On  a  previous  motion,  in  another 
action,  brought  by  the  same  plaintiff  against  the  present 
defendant  and  two  others,  the  same  statement  as  to  her 
visible  means  has  been  ruled  to  be  insufficient,  as,  in 
like  manner,  the  extent  or  value  of  her  share  was  not 
stated;  Stamp  v.  Hidcey,  Notanda,  8  Ir.  L.  T.  485. 

[Fitzgerald,  J.— Of  course,  therefore,  the  same 
rule  applies.] 

The  two  actions  ought  to  be  tried  before  the  same 
tribunal. 

PltmJeett,  contra.  This  being  an  action  in  detinue, 
claiming  a  return  of  the  chattels)  it  cannot  be  remitted 
to  the  Recorder ;  Ludlow  v.  Headley,  7  Ir.  L.  T.  R. 
1.36,  and  cases  there  cited. 

[FiTzoBBAjj),  J If  the  goods  are  returned  are  you 

willing  to  take  them?] 

(ycrtainly ;  but  we  are  entitled,  besides,  to  damages 
for  the  detention,  which  should  be  determined  by  the 
Superior  Court  The  plaintiff  should  have  moved  to 
stay  the  action,  on  the  terms  of  returning  the  goods 
and  paying  a  sum  for  damages. 

Perri/,  in  reply.  The  plamtiff  prays  for  a  return  of 
the  goods  or  £40  in  lieu  thereof — a  sum  which  it  would 
be  within  the  jurisdiction  of  the  Recorder  to  award. 

[FrrzoEHALn,  J.^Ludloie  v.  Headley,  7  Ir.  L.  T.  R. 
136,  is  an  authority  against  you  as  to  remitting  detinue.] 

That  decision  only  applies  where  the  return  of  the 
goods  is  the  substantial  claim,  and  where  it  is  bona  fide 
made.  The  defendant  here  swears  that  he  never  de- 
tained, and  is  not  detaining  the  goods.  The  goods  are 
such  that  their  return  in  tpede  cannot  be  essential,  and 
£\0  would  be  more  than  dieir  entire  valua 

[FiTzoBRALD,  J, — Are  you  willing  to  return  the 
goods?] 

The  defendant  swears  that  he  is  ready  to  deliver 
them  up.    No  special  damage  is  alleged. 

Fttzokbald,  J. — The  plaintiff  being  willing  to  take  back 
Qie  goods,  and  the  defendant  to  return  them,  what  I  shall 
do  is  this : — I  shall  let  the  plaintiff  proceed  with  the  action 
before  the  Recorder  for  the  recovery  of  damages,  and  let 
the  action  be  remitted  to  him,  unless  the  plaintiff  give 
secarity,  the  defendant  agreeing  now  to  deliver  up  the 
goods  in  question. 

Ordered  that,  npon  the  terms  of  the  defendant  giving 
ap  to  the  plaintiff  the  possession  of  the  goods,  the 
subject-matter  of  the  action,  the  case  be  remitted  for 
trial  before  the  Recorder,  unless  the  plaintiff  give 
security  for  the  costs  of  the  action.* 

Attorney  for  the  plaintiff:  O'Beime. 
Attorney  for  the  defendant :  J.  Mathews. 


*  The  case  wu  in  the  Common  Pleas,  but  that  was  not 
referred  to  in  connexion  with  the  decisions  of  that  Court  as  to 
remitting  detinue:  see  Bcarg  v.  Ca$t,  8  la.  L  T.  R.  124.  As 
to  the  qnestion  of  visible  means,  see  BmUer  v.  D'Areu,  8  Is. 
L.  T.  R.  96.— {Hep.} 


Holland  o.  Rbad. 

Sept.  25,  1874 Practice— Debtort  Act,  1872_C(m<« 

of  non'Sait — Order  for  payment — Dacretion  as  to  graM- 
mg—Jitrisdiction  in  ConsoUdated  Chamber. 

A  plaintiff' not  having  proceeded  to  trial,  the  defendant^ 
after  the  lapse  of  three  terms,  obtained  an  order  directing 
him  to  proceed,  or  that,  in  default,  the  action  he  dismissed 
mith  coils.  The  plaintiff'  neglecting  to  proceed,  the  action 
tmu,  hy  a  subsequent  order,  dismissed  uiith  costs.  On 
motion  by  the  defendant,  the  Court,  holding  that  the 
costs  constituted  a  debt  within  the  Debtors  Act  (Ir.'), 

1 873,  Sa  6,  ordered  thtit  the  costs  as  taxed,  together  with 
the  costs  of  the  motion,  be  paid  by  monthly  instalments. 

Qusere,  whether  a  Judge  has  jurisdiction,  in  OonstUidated 
Chamber,  to  make  an  order  for  payment  under  the  Debtort 
Act  (/r.),  1872,  ».  6  ? 

Motion,  on  behalf  of  the  defendant,  for  an  order  that 
the  plaintiff  do  pay  to  the  defendant,  at  such  time  and 
in  such  manner,  or  in  such  instalments  as  the'  Judge 
should  think  fit,  the  sum  of  £18  lla  6d.,  the  amoont 
of  an  order  of  the  Court  of  Exchequer,  dated  March  4, 

1874,  recovered  in  respect  of  a  debt  which  aocmed  due 
since  the  passing  of  the  Debtors  Act  (Ir.),  1872 ;  and 
that  the  costs  of  the  motion  be  paid  by  the  plaintiff 
to  the  defendant  in  the  same  time  and  manner. 

The  motion  was  grounded  on  an  affidavit,  in  which 
the  defendant  deposul  that  the  action  had  been  brought 
against  him,  on  Jan.  8,  1873,  for  £300  damages,  for 
slander,  alleged  to  have  been  spoken  of  the  plamtiff  in 
relation  to  his  business  as  clerk  in  Her  Majesty's  Cus- 
toms ;  that  a  defence  was  filed  Jan.  18,  1873 ;  that  the 
plaintiff  not  having  proceeded  to  tnal,  and  having 
allowed  three  terms  to  elapse  without  taking  any  further 
steps,  the  defendant  obtained  an  order  of  the  Court, 
Jan.  5,  1874,  directing  that  the  phiiiitiff  do  proceed  to 
trial  at  the  Nisi  Prius  Sittings  next  after  the  expiration 
of  twenty  days  from  the  service  of  the  order,  or  that,  in 
default,  the  defendant  be  dismissed  with  his  costs  of 
suit ;  that  the  plaintiff  did  not  proceed  to  trial,  and 
that  on  March  4,  1874,  the  defendant  obtained  an 
abscrfute  order  dismissing  the  suit,  and  directing  that 
the  plaintiff  should  pay  defendant's  costs,  when  taxed 
and  ascertained ;  that  the  costs  had  been  taxed  undec 
the  order  and  certified,  March  28,  1874,  to  the  sum  of 
£12  lis.  6d. ;  that  the  costs  not  having  been  paid,  a  writ 
otfi.fa.  was  issued,  but  that  a  return  was  made  of  nulla 
bona ;  that  be  was  advised  and  believed  that  the  plaintiff 
had  ample  means  to  pay  the  costs,  but  that  he  was  wil- 
fully evading  payment ;  that  plaintiff  was  in  receipt  of  a 
salary  of  £160  per  annum,  with  aprospectof  an  increase 
to  £170 ;  and  that  the  costs  were  still  due  and  unpaid. 
In  reply,  the  plaintiff  deposed  that,  shortly  after  the 
service  of  the  summons  and  plaint,  Mr.  £yre,  his  attor- 
ney died,  and  the  plaintiff's  papers  were  still  in  Mr. 
Eyre's  office;  that  about  July  12,  1873,  Mr.  Hodson, 
to  whom  the  defendant  spoke  the  slander,  died,  and 
that  he  was  the  only  witness  plaintiff  had  who  heard 
the  words  spoken  ;  that  the  proceedings  taken  by  the 
defendant  were  unnecessary,  and  were  resorted  to  in 
order  to  accumulate  costs,  the  defendant  knowing  that 
plaintiff^s  attorney  and  witness  had  died  ;  that  the  plain- 
tiff's wife  was  in  delicate  health,  and  that  he  had  four 
children,  and  was  obliged  to  practise  rigid  economy  in 
order  to  support  his  uunily ;  that  out  of  his  salary  he 
had  to  pay  an  allocation  of  £15  per  annum  to  the 
Insolvency  Court,  together  with  about  £4  per  annum, 
premium  on  a  policy  of  life  insurance. 

O'SuUuian,  in  support  of  the  motion,  cited  Hewetson 
v.  Sherioin,  L.  R.  lu  £q.  53. 
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Keoghy  contra.  There  is  no  jurisdiction  to  make  the 
order,  as  the  costs  of  a  judgment  of  non-suit  do  not 
oonstitute  a  "  debt"  within  the  meaning  of  the  Debtors 
Act,  *.  6.  There  should  be  a  debt  in  the  ordinary  and 
popular  sense.  The  case  cited  contra  is  distinguishable, 
as  the  terms  of  the  equivalent  section  of  (he  English 
Act  are  different  from  those  of  the  Irish,  which,  after 
the  words  "  competent  court,"  adds  the  words  "  made 
or  recovered,  after  the  passing  of  the  Act,  in  respect  of 
•  debt  contracted  after  the  pa;iaing  of  this  Act." 

[FiTZGKBiLLD,  B As  I  read  it,  the  "  debt "  may  be 

in  respect  of  a  "  liability  incurred,"  as  defined  by  the 
interpretation  clause.  And,  in  reason  and  good  sense, 
it  should  be  so  read,  for,  otherwise,  no  claim  for  costs 
nader  a  judgment  or  decree  would  be  within  the 
statute,  and  a  writ  of  ca.  so.  might  be  issued  as  to  such 
without  any  application  for  the  purpose.*  You  appear 
to  be  in  this  dilemma — ^ther  it  is  a  debt,  contracted 
after  the  passing  of  the  Act,  within  the  meaning  of  the 
Act,  or  else  the  defendant  may  issue  a  ca.  sa.  without 
applying  for  leave.] 

Even  if  the  debt  be  within  the  Act,  yet,  on  the 
merits,  the  application  ought  not  to  be  entertained. 
The  Act  was  intended  to  be  applied  in  the  case  of 
fraudulent  debtors.  The  circumstances  under  which 
the  plaintiff  was  obliged  to  suffer  himself  to  be  non- 
suited, should  be  considered  ;  and  the  defendant  has  not 
denied  that  the  sLinder  was  spoken.  The  defendant 
heaped  up  costs  unnecessarily,  knowing  that  the  plain- 
tifTs  attorney  and  principal  witness  were  dead;  the 
defendant  could  have  protected  himself  sufficiently  by 
serving  notice,  asking  whether  the  plaintiff  would  pro- 
ceed ;  and  though  the  application  may  be  granted  as  to 
the  first  part  of  the  costs,  it  ought  not  as  to  the  coats 
attendant  on  the  orders  of  Jan.  5,  and  March  4.  It  is 
discretionary  with  the  Court  to  grant  or  refuse  the 
application,  the  statute  expressly  using  the  word  "may" 
in  that  behalf. 

Sullivan,  in  reply. 

FttzobbaU),  J. — I  cannot  go  into  tha  merits  on  this 
motiiin.  It  is  not  within  the  intention  of  the  Act  that  I 
should  do  80,  or  th&t  I  should  sever  the  costs.     The  only 

3ae»tion  ix,  in  what  manaer  nnd  time  I  should  order  the 
ebt  to  be  paid.  Tuough  the  Act  says  I  "  m»y  "  make  the 
order,  I  read  it  that  I  MaU  make  the  order,  where  the  other 
requirements  of  the  section  "are  proved  to  the  satisfaction 
of  the  Court. "  In  this  case  I  shall  grant  the  motion.  Let 
the  debt,  tof^tber  with  £3,  costs  of  the  motion,  f  be  paid 
by  inxtalnients  of  £2  each — the  first  instalment  to  be  paid 
on  the  firitt  of  November  next. 

Kfogh — There  is  another  objection  which  has  been 
overlooked,  namely,  that  this  jurisdiction  can  only  be 
exercised  tn  camei&,  and  not  by  a  Judge  in  Consolidated 
Chamber ;  O'DotmeU  v.  Smith,  8  la.  L.  T.  E.,  82. 

Amicus  curia  mentioned  that,  in  a  subsequent  case, 
Barkt,  J.,  held  that  he  had  this  jurisdiction;  Reardon 
v.  Hayes,  8  Ib.  L.  T.  R.,  116. 

FiTZOEBALD,  J. — I  shall  let  the  order  stand.  I  offer  no 
opinion  as  to  the  latter  poiot ;  the  plaiotiff  can  appeal  and 
have  the  question  fully  considered,  if  he  think  fit 

Order  accordingly. 

Attorney  for  the  plaintiff :  Tinder. 
Attorney  for  the  defendant :  Scallan. 


*  See  Woffon  ▼.  CioiTUM^,  8  If.  L.  T.  Notanda,  220;  Sturgeon 
v.  Sobiiuon,  H  It.  L.  T.  K.  13.— [Am.] 
t  See  WMu  V.  Power,  8  Ir.  L.  T.  NoUnda,  «JS.—\Jtip.^ 


COURT  OF  APPEAL  IN  CHANCERY. 

Beporied  by  Mllbs  V.  Kshob,  Esq.,  Barrister-at-I.iaw. 

Ex-parte  Croker  ;   in  re  Browne  v.  Roberts. 

April  20,  1874. — Administration  suits — Concurrent 
suits  in  the  English  and  Irish  Courts — Removal  of  assets 
by  administrator — Personal  liability  of  administrator — 
Conflict  of  jurisdiction. 

M.,  a  creditor  of  an  jnteslate,  and  plaintiff'  in  an 
adminitlration  suit,  "  M.  v.  R.,"  in  the  English  Court  of 
Chancery,  obtained  therein  a  decree  to  account  against  R., 
lie  defendant,  and  administrator  of  the  intestate.  Subse- 
quently -  B.,  the  vndoui  of  the  intestate,  instituted  on 
administration  suit,  "B.  v.  R.,"  and  obtained  therein  a 
decree  to  account  in  the  Irish  Court  of  Chancery,  against 
li.  as  administrator,  B.  undertaking  to  abide  any  order  that 
might  be  made  in  reference  to  the  Irish  suit  by  the  EngUah 
Court  in  the  suit  of  "  M.  r.  R."  An  order  was  after- 
wards made  in  the  suit  of  "  M.  v.  R,"  with  B.^s  consent, 
that  all  further  proceedings  in  the  suit  of  "  B.  v.  R." 
should  be  stayed  till  the  chief  clerk  should  hane  made  hit 
certificate  wider  the  decree  in  the  suit  of  "M.  v.  R." 
Subsequently  C,  an  Irish  creditor  of  the  intestate,  served  R. 
with  a  writ  of  summons  and  plaint  for  the  amount  of  hia 
debt,  and  (the  Irish  Court  of  Chancery  having  refused  to 
restrain  C.from  proceeding  at  law)  marked  judgment  for 
the  amount  of  his  debt,  tcith  interest  and  costs.  Nearly  ail 
the  avttittMe  assets  had  been  transferred,  m  the  meantime, 
from  Ireland  to  the  credit  of  the  English  suit  of  "  M.  v. 
R."  On  appeal  from  an  order  of  Chatterton,  F.C, 
refusing  a  motion  by  C.  in  the  sttit  of  "  B.  v.  R.,"  that  R. 
should  be  declared  personally  liable  to  pay  him  the  amount 
of  his  clmm  on  fool  of  the  judgment  he  had  obtained, 

Held,  having  regard  to  the  condition  in  the  decree  in 
"B.  V.  R.,"  and  it  not  having  been  sluncn  that  R.  had 
done  any  act  save  in  obedience  to  the  orders  of  the  English 
Court  of  Chancery,  thai  R.  was  not  personally  liable  to  B. 
for  the  amount  due  on  foot  of  the  judgment. 

Appeal  from  an  order  of  Chatterton,  V.O.,  dated 
4th  June,  1873. 

The  facts  appearing  were  as  follows : — Robert 
Browne,  who  died  mtestate  in  October,  1 869,  had  carried 
on  business  as  a  tailor,  and  resided  in  Dublin  down  to 
the  time  of  his  death.  On  the  1st  November,  1869, 
Henry  Roberta,  a  creditor  of  the  intestate,  obtained 
administration  from  the  Court  of  Probate  in  England 
to  the  effects  of  the  intestate,  which  grant  of  adminis- 
tration was  afterwards  re-sealed  by  the  Court  of 
Probate  in  Ireland.  The  assets  of  the  intestate  con- 
suted  of  two  houses  in  SackviUe-street,  Dublin,  his 
stock-in-trade,  and  furniture,  the  good  will  of  hia 
business,  and  a  policy  of  insurance  for  XjOO.  On  the 
1st  December,  1669,  a  suit  was  instituted  in  the  Court 
of  Chancery  in  England  by  James  Harrison  Milton,  a 
creditor  of  the  intestate,  against  Henry  Roberts,  to 
administer  the  assets  of  the  deceased,  and  a  decree  to 
account  was  made  therein  by  Stuart,  V.C,  on  the  4th 
December,  1669,  with  notice  of  which  decree  Joseph 
Croker  (tiie  now  appellant)  was  served  on  the  18th 
December.  The  appellant  had  commenced  two  action* 
at  law  in  Dublin — one  on  the  7th  December,  1869,  to 
recover  XI 59  18s.  6d.  ;  another  on  the  1 4th  December, 

to  recover  £109   2s.   9d against   the  defendant,  aa 

personal  representative  of  the  said  Robert  Browne.  On 
the  22nd  December  following,  Stuart,  V.C,  ordered 
"That  the  said  Joseph  Cruker,  his  attorneys  and 
agents,  be  restrained  until  further  order  from  further 
prosecuting  the  action  brought  by  him  in  her  Majesty's 
Court  of  Exchequer,  at  Dublin,  against  the  defendant, 
Henry  Roberts,  as  the  administrator  of  Robert  Bro?me, 
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the  intestate  above-named,  to  recover  a  debt  alleged  to  be 
due  to  the  said  Joseph  Croker,  from  the  estate  of  the  said 
Robert  Browne,  and  the  said  Joseph  Croker  is  to  be  at 
liberty  to  go  in  under  the  said  decree  in  this  cause,  dated 
the  4th  December,  1869,  and  prove  the  claim  for  which 
the  said  action  is  brought."  The  appellant  afterwards 
marked  judgments,  and  enforced  payment  of  the  amounts 
claimed  in  the  said  actions.  On  the  4th  January,  1870, 
Margaret  Browne,  the  widow  of  the  intestate,  filed  the 
present  bill  in  the  Court  of  Chancery  in  Ireland  against 
the  said  Henry  Roberts,  praying  an  administration  of 
the  assets  of  the  deceased,  and  on  the  31st  January, 
1870,  Chatterton,  V.C.,  made  a  decree  therein  to 
account,  "  the  defendant,  as  personal  representative  of 
the  said  Robert  Browne,  deceased,  consenting  to  a 
decree  being  made,  and  the  plaintiff  undertaking  to 
abide  any  order  that  may  be  made  in  reference  to  this 
suit  by  the  Court  of  Chancery  in  England,  in  the  said 
cause  of  Milton  v.  Roberts."  No  further  steps  being 
taken  to  administer  the  assets  in  the  suit  of  Browne  v. 
Roberts,  the  appellant,  being  a  creditor  of  the  intestate, 
resident  and  domiciled  in  Ireland,  on  the  12th  March, 
1870,  served  a  notice  upon  Margaret  Browne,  requiring 
her  within  a  week  to  bring  the  decree  into  the  chief 
clerk's  office  in  that  suit,  and  proceed  thereon,  or  that 
he  would  take  such  steps  for  the  recovery  of  his  debt  as 
he  might  be  advised.  In  reply  thereto,  the  appellant 
was  served  with  a  copy  of  an  order  of  Stuart,  V.C,  of 
the  16th  March,  1870,  in  the  suit  of  Milton  v.  Roberts, 
by  which,  upon  the  application  of  Henry  Roberts,  and 
by  consent  of  Margaret  Browne,  it  was  ordered  that  all 
further  proceedings  in  the  cause  of  Browne  v.  Roberts 
should  be  stayed  until  the  chief  clerk  should  have  made 
his  certificate  under  the  decree  in  Milton  v.  Roberts. 
Thereupon,  on  the  91st  March,  1870,  the  appellant 
served  Henry  Roberts  with  a  writ  of  summons  and 
pl.iint  in  the  Court  of  Common  Pleas  in  Ireland,  for  a 
debt  of  £86  5s.  7d.  Henry  Roberts,  thereupon,  applied 
to  Chatterton,  V.C  ,  for  an  injunction  to  restrain  the 
appellant,  and  by  an  order  of  the  Vice-Chancellor  of 
the  23rd  April,  1870,  in  the  suit  of  Browne  v.  Roberts, 
it  was  ordered  that  the  appellant  should  be  restrained 
from  further  prosecuting  the  said  action,  and  that  he 
should  pay  the  costs  of  the  motion.  The  appellant 
subsequenly  applied  to  the  Vice-Chancellor  for  an  order, 
that  Margaret  Browne  should  bring  the  decree  into  the 
chief  clerk's  office  within  a  week,  and  proceed  thereon, 
and  that  in  the  event  of  the  said  Margaret  Browne 
neglecting  or  refusing  to  do  so,  the  appellimt,  as  a 
creditor  of  the  said  intestate,  should  be  at  liberty  to 
bring  in  the  decree,  and  have  the  carriage  of,  and  pro- 
secute same.  That  motion  was  heard  on  the  3rd  May, 
1870,  and  refused  with  costs.  From  those  orders  the 
appellant  now  appealed,  and  on  the  8th  November,  1 870, 
the  Court  of  Appeal  in  Chancery  reversed  the  order  of 
the  23rd  April,  and  affirmed  the  order  of  the  3rd  May. 
On  the  17th  November,  1870,  Croker  marked  judgment 
for  the  amouht  of  his  third  debt,  which  appeared  on  the 
chief  clerk's  certificate  in  the  cause  of  Browne  y.  Roberts, 
under  the  head  of  "  debts  allowed  under  decree  in  this 
cause,  and  not  proved  or  allowed  in  MiUon  v.  Roberts." 
Croker  made  several  applications  to  the  solicitor  for 
Henry  Roberts  for  payment  of  the  amount  of  the  last- 
mentioned  judgment,  but  was  refused,  on  the  ground 
that  there  were  no  assets  standing  to  the  credit  of 
Browne  y.  Roberts,  but  that,  according  as  the  debts  due 
to  the  intestate  were  recovered,  they  were  at  once 
handed  over  to  the  receiver  in  the  English  suit  of 
Milton  V.  Roberts,  to  the  amount  of  ^4,000,  and  that 
only  about  £50  remained  to  be  collected  out  of  the 


debts  due  to  the  intestate.  Liberty  was  reserved  to 
Joseph  Croker  to  apply  in  the  suit  of  Milton  v.  Roberts 
for  payment  of  his  demand,  as  set  out  in  the  chief 
clerk's  certificate  in  the.  cause  of  Browne  v.  Roberts,  but 
he  did  not  think  it  prudent  to  do  so,  Irat  he  should  be 
compelled  to  bring  the  amount  of  his  two  forma* 
judgments  into  hotch-pot.  On  the  25th  May,  1873, 
Joseph  Croker  served  notice  of  motion  in  the  cause  of 
Browne  v.  Roberts,  for  an  order  that  the  administrator, 
Henry  Roberts,  should  be  ordered  to  pay  to  the  said 
Joseph  Croker  the  amount  due  to  him  on  foot  of  the 
judgment  of  the  17th  November,  1870,  as  set  forth  in 
the  schedule  to  the  chief  clerk's  certificate  for  principal 
and  interest  up  to  the  date  of  same,  or  to  bring  in  and 
lodge  to  the  credit  of  the  cause  a  sum  sufficient  to  meet 
the  claims  of  said  Joseph  Croker  on  foot  of  that  judg- 
ment, and  to  abide  such  order  as  the  Court  might  make 
in  respect  thereto,  and  that  Henry  Roberts  should  be 
ordered  to  pay  the  costs  of  the  motion.  On  the  4th 
June,  1873,  Chatterton,  V.C,  made  an  order  refusing 
that  application,  with  costs,  from  which  order  the 
present  appeal  was  brought. 

Mr.  Rickey,  Q.C.  (with  him  Mr.  Anderson),  for  the 
appellant,  cited  Parnell  v.  Pamell,  8  Ir.  Ch.  556; 
Preston  v.  Viscount  Melville,  8  CI.  &  Fin.  I ;  Cook  v. 
Gregson,  2  Drew.  286  j  Parker  v.  Ringham,  33  Bear. 
535. 

Mr.  Gibson,  Q.C.  (with  him  Mr.  J.  Gibson),  for  the 
respondent,  contra. 

Sib  Joseph  Xapieb,  Lord  Commissioner. — In  this  case 
the  material  facta  seem  very  few  and  simple,  and  the  result 
that  we  ought  to  arrive  at  we  are  agreed  upon.  Mr. 
Croker,  who  was  a  creditor  of  the  intestate,  waa  at  liberty 
to  prosecute  his  action  for  the  amount  of  the  debt ;  any 
restraint  that  had  been  supposed  to  exist  was  removed  by 
the  decision  of  this  Court.  He  brought  that  action  and 
obtained  a  judgment.  Then,  finding  that  he  could  not  realize, 
and  that  the  judgment  itself  was  insufficient  to  work  out 
the  payment  of  hi*  debt,  he  took  advantage  of  the  suit 
instituted  in  this  Court,  which  proceeded  to  a  decree  to 
account — ^not  an  ordinary  creditor's  decree,  but  with  a 
clause  inserted  to  make  the  parties  subject  to  the  conditions 
of  the  English  suit.  He  took  that  step  for  better  or  worse. 
If  he  did  not  think  that  the  suit  gave  him  equivalent 
advantages,  he  should  have  filed  a  bUl  on  his  own  behalf ; 
for  a  creditor's  bill  will  not  be  stopped  by  another  bill,  if  he 
can  gun  any  special  advantage  by  filing  his  own  bill.  Mr. 
Croker  went  on  to  make  the  most  he  could  of  his  judgment. 
He  went  in  before  the  Vice-Chancellor  to  get  an  order  that 
the  administrator  should  ba  required  to  pay  to  blm  the 
amount  due  on  foot  of  the  judgment  of  1870,  or  to  bring  in 
so  much  to  the  credit  of  the  cause  in  this  country — that 
is,  to  make  the  administrator  personally  liable  to  him 
for  the  debt,  and,  where  an  administration  suit  was 
going  on  in  England,  to  have  the  administrator,  who  waa 
defendant  in  that  suit,  at  once  directed  to  pay  the  full 
amount  of  the  debt,  whether  the  assets  were  sufficient 
or  not.  I  do  not  think  we  have  any  power  to  do  such  a 
thing.  The  Irish  creditor  is  not  to  bie  prejudiced,  and  I 
take  it  that  the  duty  of  the  courts  here  is  to  give  him 
complete  protection  as  far  as  they  can.  On  the  other  hand, 
the  English  courts  would  have  no  right  to  control  the 
proceedings  here ;  all  that  they  could  do  would  be  to 
restrain  any  creditor  within  their  jurisdiction  from  taking  a 
proceeding,  in  Ireland,  which  would  hinder  the  adminis- 
tration of  the  assets.  But  the  Court  here  will  endeavour  to 
co-operate  with  the  English  Court,  to  secure  what  is 
generally  convenient  for  the  creditors.  If  there  should  be 
a  conflict  between  the  Courts  of  the  two  countries,  each 
must  stand  on  its  strict  rights.  It  makes  no  real  difference, 
that  I  can  see,  that  the  same  person  is  Irish  and  English 
administrator  ;  the  Irish  administrator  is  responsible  to  this 
Court  for  the  assets  in  Ireland.  It  is  well  settled  that 
where  the  assets  are  transferred,  aa  in  this  case,  there  is  a 
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reciprocity  observed,  and  the  lex  fori  ia  the  same  in  hoth 
countries.  However,  we  are  not  obliged  to  go  into  that 
question  here— what  we  have  to  do  is  to  consider  whether, 
ill  the  state  of  facts  now  before  ua,  this  motion  ought  to  be 
granted.  'His  Lordship  here  read  the  notice  of  motion.] 
ISo  that  Mr.  Croker  claims  in  the  Irish  suit,  and  he  must  be 
bound  by  the  Irish  suit.  I  cannot  see  any  argument  against 
the  Vice-Chancellor's  refusing  that  motion  with  costs  ;  I 
do  not  see  how  he  could  have  made  this  order  which  Mr. 
Croker  asks  for.  I  must  say  of  the  whole  proceeding  that 
where,  in  such  circumstances,  there  are  a  number  of 
creditors,  and  some  one  of  them  tries  to  get  a  special 
advantage  for  himself,  it  almost  always  leads  to  this  waste 
of  money,  and  he  finds,  in  the  end,  tiiat  he  has  only  put 
himself  to  useless  expense. 

IiAWSON,  Lord  Commissioner.— In  this  case  I  concur 
with  Lord  Commissioner  Napier.  It  appears  to  me  that 
there  is  no  foundation  for  attaching  personal  liability  to 
Boberts,  The  suit  in  England  was  first  instituted  ;  Roberts 
had  a  large  stake  in  the  estate,  and  it  is  not  preteiided  that 
he  did  anything  except  in  obedience  to  the  Court  of  Chan- 
cery in  England.  It  would  be  a  most  extraordinary  pro- 
ceeding for  us  to  make  Boberts  liable,  or  the  Beceiver  under 
the  English  Court  of  Chancery  liable,  both  of  whom  only 
did  their  duty.  No  one  ever  came  forward,  in  the  suit  of 
Browne  v.  Robertt,  to  restrain  the  defendant  from  proceeding 
under  the  order  of  the  English  Court.  No  man  can  serve 
two  masters.  If  he  had  been  told  to  do  different  things  by 
the  two  Courts  this  case  would  be  different.  Such  is  the 
position  of  Boberts  ;  but  Croker's  position  is  not  one 
entitling  him  to  any  favour  from  this  Court.  He  had  a 
great  horror  of  the  Court  of  Chancery  in  England.  If  he 
thought  that  the  assets  would  be  better  administered  here, 
the  moment  he  heard  of  the  English  suit  he  could  have 
filed  a  bill  to  administer  the  assets  in  this  country,  and, 
having  regard  to  the  decision  in  Pamell  v.  Pamell,  he 
would  probably  have  succeeded.  His  dislike  of  the  English 
Court  of  Chancery  extended,  however,  to  the  Court  of 
Chancery  here  ;  he  took  bis  common  law  remedies,  and  he 
must  abide  by  that  course.  He  had  got  his  full  demand  on 
foot  of,  two  judgments,  and  was  proceeding  to  recover  a 
third — that  was  the  position  in  which  he  stood  when  the 
suit  of  Browne  v.  liderte  began  ;  and  the  Vice- Chancellor 
of  this  country  restrained  hun  from  proceeding  on  foot  of 
that  last  demand.  The  order  reversing  the  decision  of  the 
Vice-chancellor  was  quite  good,  for  a  plaintiff  cannot  be 
restrained  from  proceeding  at  law  unless  there  is  a  suit  in 
equity  in  which  he  can  have  a  complete  remedy.  But 
when  he  comes  here  to  have  the  benefit  of  this  suit,  under 
which  he  could  not,  he  said,  get  any  remedy  befoni,  I 
cannot  see  how  he  is  entitled  to  succeed.  The  only  ground 
on  whioh  we  could  have  been  asked  to  decide  against  this 
administrator  would  be  that  he  had  done  sometlung  wrong 
in  his  character  of  administrator ;  but  we  find  that  he  has 
only  acted  in  accordance  with  the  orders  of  the  Court  of 
Chancery  in  England.  So  far  as  the  present  application  is 
concerned,  I  think  that  it  ought  to  be  refused. 

Crbistiav,  L.J.— I  am  of  a  similar  opinion.  I  am 
desirous  that  it  shall  be  qmte  under><tood  what  it  was  that 
the  Lord  Chancellor  and  myself  decided  on  the  occasion  of 
the  furmer  appeal,  and  to  show  that  what  we  do  now  is 
consequential  on  that  decision.  We  had  two  orders  before 
OS,  oi^e  of  which  was  an  order  restraining  Croker  from 
prosecuting  his  action,  without  pointing  out  on  the  face  of 
the  order  any  other  remedy  at  law  or  in  equity — an  order 
unprecedented  in  form.  The  Vice-Chancellor  made  that 
order  nn  the  ground  that  there  was  a  remedy  open  to  this 
creditor,  by  reason  of  a  decree  to  account  having  been 
pronounced  in  England.  I  was  of  opinion  that  this  was 
not  a  remedy  which  the  Irifh  creditor  wss  bound  to  accept. 
We  were  of  opinion  that  the  Vice  Chancellor  had  no  right 
to  restrain  that  action  because  a  decree  to  account  had  been 
made  in  the  Court  of  Chancery  in  England.  But  there  was 
another  decree  to  account  made  in  the  Court  of  Chancery 
in  Ireland.  The  suit  of  Boberts,  brought  forward  in  this 
country  in  Mrs.  Browne's  name,  was  merely  of  course.    A 


decree  was  made  on  consent,  and,  on  condition  nf  Boberts 
submitting  to  a  decree  to  account,  the  plaintiff  undertook  to 
abide  any  order  which  Vioe-Chancellor  Stuabt  might  make 
in  the  English  suit  of  Milton  v.  Boberlt.  Well,  I  was  of 
opinion,  and  in  holding  that  opinion  we  agreed  with  the 
learned  Vice-Chancellor,  that  the  decree  in  Browne  v.  Roberte 
was  not  a  decree  of  which  the  carriage  should  be  given  to  a 
creditor.  Vice-Chancellor  StuaBI  made  an  order  restraining 
the  plaintiff  from  f ui  ther  proceedings  in  Browne  v.  Robertt, 
and  therefure  that  cause  had  come  tu  a  stand-still.  But,  to 
let  any  creditor  come  in  and  have  the  carriage  of  the  decree 
would  have  been  an  actual  fraud  on  the  defendant,  Boberts. 
The  Couit  thought  that  the  order  of  the  23rd  April  waa 
altogether  untenable,  because  neither  of  the  decrees  might 
give  the  creditor  any  remedy ;  and  all  that  this  Court  did 
was  to  remove  the  obstruction  in  his  way,  which,  the  Court 
was  of  opinion,  had  been  illegally  interposed.  Judgment 
waa  obtained  against  the  administrator  in  the  ordinary  form. 
It  was  very  properly  thrown  out  by  counsel,  that,  although 
the  plaintiff  stopped  there,  be  might  have  gone  on  by  action 
on  the  judgment,  or  by  tare  faeiat  suggesting  a,' dttattatit. 
And  I  think  it  is  laid  down  that  the  very  fact  of  the  adminis- 
trator's allowing  judgment  to  go  by  default  was  cunclusive 
evidence  against  him  of  a  deveutavit  But  the  plaintiff 
brought  the  matter  back  into  the  Court  of  £t{uity ;  he 
came  in  to  obtain  an  order  against  the  administrator  to 
pay,  in  that  snit  which  he  had  already  treated  as  a  caput 
mortumn.  He  asked  us  to  trvat  that  as  a  living  remedy 
under  which  he  could  get  this  personal  order.  If  there 
had  not  been  that  order  tying  up  this  suit  and  making  it 
subordinate  to  the  English  Court,  if  it  had  been  an  ordinary 
decree,  and  the  administrator  had  gone  on  removing  the 
assets,  I  should,  myself,  be  disposed  to  say  that  that  would 
be  a  deieutarit,  so  that  lie  could  be  called  upon  personally  to 
restore  the  assets.  But  it  is  not  an  ordinary  decree  fie 
only  thing  against  Boberts  was  thai,  after  the  Irish  suit  had 
been  treated  as  nonexii'tenl^  the  parties  proceeded  to  treat 
it  as  a  real  proceeding,  tbey  proceeded  to  have  the  Chief 
Clerk's  certificate  made  up ;  and  the  question  occurred  to 
me  whether  it  was  not  a  dispensing  by  the  parties  in 
Browne  v.  Robertt  and  Milton  y.  Robert!  with  the  clause 
which  subordinated  the  Irish  to  the  English  proceeding. 
I  think,  however,  it  is  plain  that  Chattebtoh,  V.C,  m 
making  his  decree,  thought  that  he  was  acting  under  the 
English  decree.  The  clause  is  still  in  operation,  and  even 
if  the  parties  did  depart  from  the  decree  of  Stuart,  V.C,  in 
the  English  suit,  what  is  there  to  prevent  them  from  acting 
now  on  the  clause  in  the  decree  in  Browne  v.  Robertt ;  and, 
supposing  we  did  make  this  order  for  the  appellant,  what 
is  there  to  prevent  the  Court  of  Chancery  in  England  from 
restraining  any  further  proceedings  in  this  suit  of  Browne 
V.  Robertt  ?  1  therefore  concur  in  the  views  of  the  Lords 
CommishionersL  It  is  difficult  to  see  what  is  Croker's 
remedy  now.  There  is  the  prosecution  of  bis  law  suit  to 
its  ultimate  result,  but  he  might  be  restrained  from  any 
further  )iroceeding  in  that  by  injunction.  Possibly, 
though  having  allowed  the  time  to  pass  for  making  his 
claim  in  the  Engliah  suit,  he  might  still  obtain  a  separate 
report  of  bis  own  debt,  at  his  own  expense,  and  thus  put 
himself  pari  paitu  with  the  other  creditors ;  then  would 
•rise  the  question  whether  be  oould  be  compelled  to  bring 
into  hutch  pot  what  he  had  realized  on  the  two  judgments 
he  obtained  nt  first.  It  is  said  that  he  cannot  prooera  to  do 
anything  in  England  because  he  is  in  contempt.  I  do  not 
understand  that.  That  can  only  be  baaed  on  the  idea  that 
Vice-Cbancellor  Stdabt  per  incuriam  made  an  order 
restraining  a  person  who  was  no  party  to  the  English  snit 
at  all  ftom  proceeding  at  law  here,  in  Ireland.  Vice- 
Chancellor  Stuabt  had  no  more  jurisdiction  to  make  that 
order  against  Croker  than  ha  had  to  make  it  against  a 
French  subject.  With  all  deference,  I  do  not  think  Vice- 
Chancellor  Htdabt  had  jurisdiction  to  make  that  order. 
If  Croker  has  any  remedy  it  must  be  by  getting  himself 
into  privity  with  the  caose  in  which  the  fund  is. 

Solicitor  for  the  Appellant :  E.  Nugent. 
Solicitor  for  the  respondent :  A.  L.  Barlee. 
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Ahbbm  AMD  Ahotbbb  V.  M'SwiRBT Fabrab  V.  Carbou. 


[H- 


ROLLS  COURT. 

Reported  iy  Cbcil  R.  Rochb,  Esq.,  Banister-at-Law. 

(Before  Sulutan,  M.R.) 

Ahbrr  and  Another  v.  M'Swimet. 

May  16,  July  II,  1B7 i—Son-payment  of  head  rent 
ty  landlord— Salvage — Head-rent  paid  bj/  tenant  declared 
a  charge  on  the  estate — Order  for  sale  of  landlord's  in- 
terest on  non-payment  to  tenant — 23  fr  24  Vie.,  c  io4, 
tec*.  20  ^  21. 

Where  lands,  ttib-let  to  tenants  who  had  duly  paid  the 
rent  reserved  to  their  immediate  landlord,  were  evicted  for 
non-payment  of  a  head-rent  payable  hy  him,  and  a  liabere 
was  about  being  executed,  the  sub-tenants,  in  order  to  save 
their  own  iitterests  and  that  of  their  immediate  landlord, 
redeemed  the  premises,  paying  the  head-rent  and  costs  of 
the  ejectmeiU. 

Held,  that  the  head-rent  and  costs  should  he  declared  a 
charge  on  the  immediate  landloriTs  interest  in  the  lands, 
and  that,  in  the  event  of  default  in  payment  thereof,  his  in- 
terest should  be  sold.  Locke  v.  Evans,  1 1  Ir.  Eq.  52, 
followed. 

Bill  praying  that  an  acconnt  be  taken  of  sums  paid 
by  plaintiffs  to  defendant's  landlord,  for  redemption  of 
the  lands  of  Maghlin,  in  the  County  Cork,  and  that  the 
sums  so  paid  be  declared  well  charged  on  defendant's 
interest  in  the  lands,  and  that  the  said  interest  be  sold 
for  the  purpose  of  paying  said  sums. 

The  facts  of  the  case  were  as  follows: — ^In  1783, 
Edward  Walsh  demised  the  lands  in  question  to  P.  &  J. 
linchan  and  their  representatives,  for  679  years,  subject 
to  £207  8s.  8d.  per  annum.  The  lands  were  subject  to 
a  head  rent  of  £174  178.  8d.,  payable  by  Walsh  and 
his  representatives.  The  interest  of  ^alsh  became 
vested  in  Morgan  M'Swiney  the  defendant,  and  the  in- 
terest of  the  Linehans  became  vested  in  the  plaintiffs. 
The  plaintiffs  punctually  paid  their  rent  to  the  defendant. 
The  defendant  not  having  paid  the  head  rent  of 
XI 74  178.  8d.  to  the  head  landlord,  an  ejectment  was 
brought  against  him  for  non-payment  of  rent,  and 
judgment  was  recovered  against  him  on  29th  July, 
1673,  and  an  habere  issued  for  the  possession  of  the 
lands.  The  plaintiffs,  in  order  to  save  their  interest  in 
the  lands,  were  obliged  to  pay  to  the  plaintiffs  in  the 
ejectment  proceedings  a  sum  for  rent  and  costs, 
amounting  to  £191  98.  4d.  The  defendant  again 
neglected  to  pay  the  half-year's  head-rent,  due  29th 
September,  1873,  and  the  plaintiffs  had  to  pay  it  to  the 
head  landlord.  The  sum  now  sought  to  be  charged  on 
the  defendant's  interest,  was  the  above-mentioned  sum 
of  £191  9s.  4d. 

Mr.  Exham,  Q.C.  (with  him  Mr.  O'Riordan),  for  the 
plaintiff,  cited  Locke  v.  Evans,  1 1  Ir.  Eq.  52 ;  Fetherston 
y.  Michell,  1 1  Ir.  Eq.  35. 

Mr.  CfBrien,  Q.C.  (with  him  Afr.  (THed),  for  the 
defendant,  cited  Bun-owes  v.  Molloy,  2  Jo.  &  I>at.  521, 
%c.  8  Ir.  Eq.  Rep.  482 ;  Gill  v.  Downing,  L.  R.  17  Eq. 
316. 

Judgment  reserved. 

SULUTAir,  M.R.— In  this  ease  the  plaintiffii  sabmit  that 
they  paid  the  aum  in  qaestion  in  order  to  save  the  interest 
of  their  landlord,  and  that  as  nalvage  creditors  they  are 
entitled  to  be  repaid  by  a  s.ile  of  the  defendant's  interest  in 
the  lands.  In  the  answer  of  the  defendant  the  sabstantiid 
facts  of  the  case  are  not  disputed,  but  the  defen'iant  relies 
on  a  point  of  law,  and  submits  that  the  plaintiff  has  no 
equity.  The  plaintifb  show  that  it  was  the  practice  of  the 
defendant  to  demand  tbe  rent  immediately  after  it  accrued 
doe ;  the  defendant  was  therefore  put  in  f  nuda  by  the  plaintiff, 


and  yet  he  allowed  a  year's  head-rent  to  rBOuun  im)nid. 
The  defendant  maintains  that  there  is  a  oovouDt  for  qaiet 
enjoyment  in  the  lease,  and  that  the  proper  ooane  woold 
be  for  the  plaintiff)  to  proceed  on  this  and  have  a  jndgmait 
entered  against  him.  It  waa  contended  that  by  23  fc  34 
Vic.  e.  154  8S.  20,  21,  there  is  an  adequate  remedy  proruied, 
by  the  pruvisiona  which  enable  the  snb-tensnt  to  jnj  the 
head  landlord  ;  bat  if  this  equity  existed  before  the  paning 
of  that  statute  it  is  not  done  away  with  by  it  Lodt  r. 
Evans,  II  Ir.  £q.  52,  is  a  decision  on  this  very  point,  where 
such  a  tenant  having  made  advances,  was  hdd  entitled  to 
61e  a  bilL  It  is  saiil  that  there  was  no  report  of  that  cue 
eonteroporaneous  with  that  decision — that  is  tne,  it  «u 
only  then  inserted  in  the  reports  in  connezioD  with  tbe  cue 
of  Petherslone  v.  MiekeU,  11  Ir.  Eq.  35.  Bat  there  bu  been 
a  lapse  of  26  year*  during  which  it  waa  never  impogned.  but 
has  been  foUnwed.  The  doctrine  laid  down  in  Locke  t.  {mm 
ia  most  reasonable ;  if  the  advance  was  not  made  by  tbe 
sub-teoant  the  interest  of  both  would  be  lost  for  ever,  utd 
tbe  eSiiot  of  that  iodgment  ia  to  protect  the  interest  of  tbe 
tenant,  and  also  of  the  landlord.  There  are  raaay  beadi  of 
equity  which  do  not  rest  on  groands  as  reasonable.  li 
necessary,  I  shonld  be  prepared  to  adopt  tbe  view  taken  b; 
the  majority  of  the  court  in  Petherione  v.  lliekdl.  Uj 
judguK-Dt  is  that  the  sum  of  £191  Os.  9d.  is  to  be  charged  on 
tbe  defendant's  interest  in  tbe  lands ;  that  intereat  on  tliii 
sum  be  allowed  at  the  rata  of  4  per  cent.,  and  that  tbe 
defendant  pay  oosts — the  principal  sum,  with  interaet  and 
costs  to  be  paid  within  three  months,  and  in  debolt  tbe 
defendant's  inteieat  in  the  lands  to  be  sold. 

Solicitor  for  plaintiff :  CYeagh. 
SoUcitor  for  defendant :  Gillman. 


Farrar  v.  Oarroi.1. 

July  10, 1874. — Practice — Administration — MtKondud 
of  Executor — Costs —  Writ  ifne  exeat  regno. 

An  executor,  trho  had  drawn  out  of  bank  a  sum  of 
money,  forming  portion  of  the  assets  of  the  testator,  «rote 
to  a  legatee  of  the  testator,  claiming  6  per  cent,  on  ie 
portion  and  that  of  the  other  legatees,  and  itformsd  him 
that  lie  was  about  to  emigrate  from  the  kingdom.  A  biU 
to  administer  assets  was  thereupon  fled,  and  a  writ  of 
ne  exeat  regno  was  issued  against  him.  In  his  aniicer. 
the  executor  admitted  being  in  possession  of  the  as»ets,  and 
gave  a  full  account  thereof. 

Held,  that  the  costs  of  the  proceedings  up  to  and  including 
the  answer  must  be  paid  by  the  executor,  but  that  he  vxa 
etUitled  to  the  subsequent  costs. 

Bill  to  administer  the  personal  estate  of  Patrick 
Byrne.  The  testator  died  9th  March,  1873,  leaving 
asseU  to  the  amount  of  £563  128.  8d.  By  bis  will  be 
disposed  of  the  greater  portion  of  that  sum  in  legacies, 
including,  among  others,  the  sum  of  X.tOO  to  his 
nephew,  Thomas  Farrar,  the  present  plaintiff!  The 
debts  of  the  testator  were  of  a  trifling  amount  On 
May  9th,  1873,  the  defendant  (^the  testator's  executor) 
wrote  to  the  plaintiif  the  following  letter : — "  Dear  Sir, 
in  regard  to  the  will  affair  of  your  uncle,  I  have  gone 
through  it  with  great  trouble  and  cost  I  have  down 
every  shilling  to  satisfy  all  parties.  I  had  to  pay  tbe 
witnesses  a  pound  a  day,  and  also  for  the  copies  of  the 
will.  People  thought  there  was  nothing  to  do  inth  the 
money  only  to  throw  it  here  and  there,  the  whole  cost 
on  me.  Now,  again,  for  a  memory  also  ;  I  have  agreed 
for  a  grand  headstone,  by  his  request,  which  amounts 
to  a  sum  of  £89.  I  also  must  get  6  per  cent  out  of 
every  one's  pordon.  I  intend  to  emigrate.  In  short, 
I  would  wish  to  settle  it  in  honesty  before  I  start  If 
all  parties  are  not  satisfied  they  must  wait ;  I  will  pay 
them  some  time,  if  God  spares  me."  The  sum 
of  £650,  which  had  been  lot^ged  by  the  testator  in 
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Kbixt  v.  Ksixt. 


[V.C. 


the  Bank  of  Ireland,  was  drawn  out  by  the  executor. 
An  application  was  made  to  the  Master  of  the  Rolls 
in  the  matter  of  an  administration  summons  for  an 
order  that  a  writ  of  ne  exeat  regno  should  issue  against 
the  defendant,  but  was  refused  on  the  ground  that  such 
an  application  should  be  made  upon  a  bill  of  complaint. 
The  present  bill  was  then  filed,  the  writ  issued,  and  the 
defendant  was  arrested.  In  his  answer,  the  defendant 
admitted  the  assets  to  the  amount  claimed. 

Mr,  W.  O'Brien,  Q.C.,  and  another,  for  plaintiff, 
cited  Springat  ▼.  Dathaood,  2  Giff.  521 ;  Ken^  t. 
Bum,  4  Giff.  348 ;  Hide  t.  Heywood,  2  Atk.  125. 

Mr.  6.  Foley  for  the  defendant 

SCLUTAH,  H.  B. — The  only  question  I  have  to  determine 
is  as  to  costs.  The  will  was  proved  on  8th  April ;  the 
defendant,  on  18tfa  April,  drew  the  money  oDt  of  the  Bank 
of  Ireland,  and  lodged  it  at  a  private  bank  in  his  own  name, 
where  he  could  get  it  in  a  moment's  notice.  I  have  no 
doubt  he  was  planning  a  most  flagrant  firaad.  It  is  impos- 
sible to  conceive  a  more  dinhonest  letter  than  he  wrote  to 
the  plaintiff.  He  now  admits  that  the  statement  as  to  his 
intending  tp  emigrate  was  a  falsehood.  The  plaintiff  made 
an  efibrt  to  secure  tbe  asimts,  and  sought  a  writ  of  ne  exeat 
regno  on  a  sammons,  which  application  I  then  bad  to  ref one. 
The  writ  of  ne  exeat  regno  had,  I  have  no  doubt,  the  effect 
of  securing  the  money.  No  matter  how  bad  the  conduct 
of  thS  defendant  was  before,  I  think  bis  answer  put  htm 
straight.  He  admitted  he  bad  the  assets,  and  gave  a  full 
account  of  them,  and  was  not  asked  afterwards  to  give  any 
farther  aeeount  of  the  assets.  Tbe  rule  as  to  costs  is  that 
the  executor  is  entitled  to  hia  costs  of  suit  if  his  own  con- 
dnct  be  fair  and  honest,  more  particularly  where  tbe  assets 
have  suffered  no  diminution.  But  the  executor  who  is  only 
made  honest  by  the  proceos  of  the  law  must  pay  for  his 
folly  or  fraud.  I  am  perfectly  dear  that,  having  regard  to 
the  letter  of  9th  May,  tbe  d^endant  must  pay  t£e  costs  up 
to  and  inoludingliis  answer,  but  he  is  entitled  to  costs  from 
that  period  down  to  and  indluding  this  appearance. 

Solicitor  for  plaintiff :  (yCaUaghan. 
Solicitor  for  defendant :  Cora/ran. 


VICE-CHANCELLOR'S  COURT. 

Reported  by  Edwabd  F.  Bbattt,  Esq.,  Barrister-at-law. 

(Before  Chattbrton,  V.C.) 

Ebllt  t).  Kellt. 

Jan.  20, 1874 Fiduciary  relatiomhip — Administratrix 

of  yearly  tenant  procuring  a  lease  to  herself— Ulster 
tenant-right — Landlord  and  Tenant  (Ireland)  Act,  1870 — 
Graft  in  equHy. 

where  the  widow  of  a  tenant  from  year  to  year  entered 
into  possession  of  the  premises,  as  administratrix  to  her 
husband,  and  procured  a  lease  to  be  granted  to  Iter  in  her 
personal  capacity,  the  Court  held  that  the  benefit  so  obtained 
by  her,  while  occupying  a  fiduciary  position  as  adminis- 
tratrix, should  be  held  by  her  m,  trust  for  the  next  of  kin 
of  the  intestate,  and  that,  accordingly,  the  lease  should  be 
deemed  a  graft  on  the  original  tenancy  for  their  benefit. 

This  was  a  suit  to  have  a  lease  of  a  farm,  which  had 
been  demised  to  the  defendant,  of  which,  prior  to  the 
lease,  she  had  possession  as  administratrix,  declared 
to  be  a  graft,  and  to  be  held  by  her  for  the  benefit  of 
the  next  of  kin.  The  bill  set  forth  that  Hugh  Kelly, 
at  the  time  of  his  decease,  was  possessed  of  a  farm  of 
land  at  Cloughcor,  in  the  county  of  Tyrone,  containing 
about  fifty  acres,  under  the  Duke  of  Abercom,  as 
tenant  from  year  to  year,  at  a  rent  of  £Sl  9s.,  of  which 
the  value  at  bis  death  was  estimated  at  £600.  He 
died  on  the  28rd  Jan.,  1863,  intestate,  leaving  hi*  wife, 


Sarah  Kelly,  the  defendant,  and  the  children  of  two 
msters,  him  surviving,  some  of  whom  were  the  plaintiffs 
in  the  bill.  On  the  1 4th  March  the  defendant  obtain^ 
letters  of  administration,  and  thereby  obtained  posses- 
sion of  all  tbe  intestate's  personal  estate,  including  the 
farm.  The  plaintiffs,  and  other  next  of  kin,  not 
wishing  to  disturb  the  defendant  during  her  lifetime, 
permitted  her  to  occupy  the  farm,  intending  at  her 
decease  to  make  it  available  for  the  next  of  kin,  being 
satisfied  that  the  selling  value  of  the  tenant-right  in 
the  farm  would,  in  the  meantime,  become  more  vamable. 
The  defendant  continued  to  reside  there  till  May,  1872, 
when,  without  the  knowledge  of  the  plaintiffs,  she  sold, 
or  agreed  to  sell  the  tenant-right  in  the  farm,  for  the 
sum  of  £1,500.  On  the  30th  April,  1872,  the  defen- 
dant was  (^lled  upon,  on  behalf  of  the  plaintiffs,  to 
account  for  the  assets,  and  a  notice  was  served  on  the 
land  agent,  claiming  the  farm  on  the  part  of  the 
plaintiffs,  and  it  became  necessary  to  apply  to  the 
Court  to  administer  them.  The  affidavit  of  the  defen- 
dant, upon  the  administration  summons,  alleged  that  she 
had  administered  the  assets,  and  that  they  were  insuffi- 
cient to  pay  the  debts,  and  referred  to  a  schedule  annexed 
thereto,  but  which  contained  no  reference  at  all  to  the 
farm.  The  plaintiff  not  being  satisfied  obtained  an  order 
on  the  22na  June,  1872,  for  an  inquiry  to  be  made  as  to 
who  were  the  next  of  kin,  and  for  an  account  of  the 
intestate's  personal  estate  come  to  the  hands  of  the 
defendant.  In  the  defendant's  affidavit  verifying  her 
accounts,  she  stated  that  a  civil  bill  ejectment  had  been 
brought  on  a  notice  to  quit,  and  a  decree  obtained  for 
the  possession  of  the  farm,  in  June,  1865,  after  which 
a  new  lease  was  eranted  to  her  by  the  Duke  of  Aber- 
corn.  That  was  the  first  intimation  the  plaintiffs  had  of 
this  transaction,  and  on  the  9th  June,  1873,  they  filed 
a  bill  in  this  Court  praying  as  above  stated. 

Mr.  J.  S.  Byrne,  Q.C.  (with  him  Mr.  R.  DotmeU), 
on  behalf  of  'the  plaintin^,  contended,  that  if  the 
defendant  had  really  been  ejected  from  the  farm,  it  was 
at  her  own  instance  and  request,  either  to  assist  her  in 
getting  rid  of  some  cottier  tenants,  or  with  the  inten- 
tion of  depriving  the  next  of  kin  of  the  intestate  of  their 
rights;  tnat,  under  the  circumstances,  the  tenancy  of 
the  defendant  after  the  said  ejectment  should  be 
considered  as  a  graft  on  the  original  tenancy,  for  the 
benefit  of  the  next  of  kin ;  and  that  the  defendant  was 
bound  to  account  for  the  value,  and  the  rents  and 
profits  of  the  farm  from  the  death  of  the  intestate  to 
the  present  time.  That  at  the  time  of  the  ejectment 
the  defendant  knew  she  would  be  immediately  rein- 
stated; that  she  was  never  actually  dispossessed,  nor 
were  her  cattle  driven  off  the  land,  nor  her  chattels 
disturbed;  and  in  fact,  that  if  it  was  not  actually  a 
collusive  transaction,  in  order  to  obtain  a  greater 
interest  for  herself  in  the  lands,  nevertheless,  from  the 
fact  of  her  being  in  possession  as  administratrix,  she 
was  prevented  on  grounds  of  public  policy  from 
deriving  thei-eby  any  benefit  for  herself. 

Mr.  H.  Carson,  Q.C.  (with  him  Mr.  D.  Colquhoun), 
for  the  defendant,  contra,  maintained  that  the  intestate 
was  only  a  tenant  from  year  to  year,  and  that  it  has 
long  been  the  custom  on  the  Duke  of  Abercom's  estate, 
when  a  tenant  dies  intestate,  to  accept  his  widow  as 
tenant,  and  not  to  sub-divide  the  farm  among  his  next 
of  kin,  and  this  whether  the  widow  is  or  is  not  tbe  in- 
testate's personal  representative.  That  the  ejectment 
wn  put  in  force  without  the  defendant's  soLdtation, 
but,  at  the  same  time,  she  believed  she  would  be  imme- 
diately reinstated.  That  upon  such  reinstatement,  she 
held  the  same  in  her  own  right.    That  had  any  other 
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Estate  of  Davis  S.  Eeb. 


[L.E. 


person  taken  oat  administration,  such  person  would 
nave  been  compelled  to  put  her  in  possession  of  the  in- 
testate's farm.  And  that  even  if  I  he  plaintiffs  ever  had 
anyright,  they  had  lost  it  long  since  by  laches. 

The  following  cases  were  cited: — Nesbitt  v.  Tre- 
deimick,  1  Ball  &  Beatty  29 ;  Joties  v.  Kearney,  1  Dr. 
AW.  134;  Gnffin  v.  Griffin,  1  Sch.  &  Lef.  352; 
Randal  v.  RtaseU,  3  Mer.  1 90 ;  Rawe  v.  Chichester, 
Ambler  715 ;  Keech  v.  Sandford,  1  Tudor's  L.  C.  Eq. 
44 ;  James  v.  Dean,  1 1  Ves.  383 ;  Holt  v.  Holt,  1  Chan, 
cas.  190 ;  Archbold  v.  Sculli/,  9  H.  L.  360. 

Chattxbtoit,  V.C,  granted  the  prayer  o£  the  bill,  and 
stated  that  the  qaestioo  he  had  to  decide  bore  no  reference 
to  the  Land  Act,  or  any  tenant-right  custom,  but  was  the 
simple  case  of  a  tenancy  from  year  to  year,  of  which  the 
defendant  obtained  poasesaioa  as  adminiBtratrix  of  the  in- 
textste,  and  while  «o  in  poueeaion,  obtained  from  the  land- 
lord a  lease  of  the  premises.  That  he  grounded  his  decision 
on  that  principle  of  public  policy  which  prevents  any  per- 
son in  a  fiduoiary  capacity  obtaining  any  benefit  by  reason 
of  that  capacity,  from  holding  such  for  his  own  nae  instead 
of  for  that  of  the  person  for  whom  he  is  trustee.  That  as 
he  did  mot  oonrider  the  defendant  had  been  guilty  of  fraud, 
■he  shonld  not  be  visited  with  coats. 


Jackson's  Tbusts. 

1874,  Jan.  26 Appointment  of  new  Trustees — Trustee 

Ads— Husband  0/°  cestui  que  trust. 

The  husband  of  a  cestui  que  trust  will  not  be  appointed 
trustee  of  a  settlement,  m  the  absence  of  special  eircum' 
stances. 

Petition  to  appoint  two  new  truRtees  in  the  place 
ot  two  others  who  were  deceased,  and  also  to 
transfer  to  them  certain  stock  which  was  standing  in 
the  names  of  the  deceased  trustees  and  of  another 
trustee,  who  was  surviving.  In  the  settlement,  under 
which  the  deceased  and  surviving  trustees  had  been 
appointed,  there  was  no  power  to  appoint  new  trustees. 
One  of  the  proposed  new  trustees  was  the  husband  of 
one  of  the  cestui  que  trusts.  The  petitioner  had  tried  to 
get  some  one  else  to  act  for  her,  but  could  prevul  upon 
no  one  to  do  so. 

Mr.  R.  Griffin,  in  support  of  the  petition. 

Chattbrtoh,  y.C,  refused  to  allow  the  husband  of  the 
eettut  me  trust  to  be  appointed,  saying  that  such  a  course 
was  only  permitted  under  very  special  circumstances,  and 
that  as  the  other  proposed  truntee  was  eligible,  he  and  the 
surviving  trustee  would  be  sufficient  to  cany  out  the  trusts 
of  the  settlement. 


LANDED  ESTATES  COURT. 

Reported  by  R.  D.  Mdrbat,  Esq.,  Barrister-at.-law. 

(Before  Flamaoan,  J.) 

Estate  of  David  S.  Ebr,  Owner ;  Chaiii.es  F.  Keb, 
Petitioner. 

June  8, 1 874 Bai>knq)tcy—SaU  of  bankrupt's  estate — 

Annulment  of  adjudication — Intermediate  execution,  by  Ae 
bankrupt,  of  a  power  of  appointment 

K.,  having  an  estate  for  life  in  certain  lands,  which  were 
settled  in  strict  settlement,  and  a  power  to  appoint  portions 
for  younger  children  (the  power  of  appointment  being  secured 
by  a  term  of  years),  ums  adjudicated  bankrtqit,  and,  in 
conjunction  with  his  assignees,  sold  and  conveyed  to  a 
purcha-ter  his  life  interest  in  tlie  lands,  the  subject  of  the 
charge  and  term  for  years.  He  afterwards,  during  the 
banh-uplcy  proceedings,  executed  the  power  of  appointment. 
The  bankruptcy  was  finally  annttUed. 


Held,  that  the  deed  of  appointment  was  void,  as  being 
in  fraud  of  the  purchaser  of  the  bankrupt's  interest  in  the 
lands. 

Motion  to  make  absolute  a  conditional  order  for  sale. 

The  petition  in  this  matter  was  presented  by  Charles 
F.  Ker  on  the  25tii  November,  1873,  and  showed  that 
David  S.  Ker  was  entitled  to  a  life  estate  in  the  lands 
sought  to  be  sold.  It  appeared  that,  by  a  settlement 
bearing  date  the  28th  Feb.,  1842,  executed  on  the 
marriage  of  David  S.  Ker  with  the  Honourable  Dorothea 
Blackwood,  the  lands  were  vested  in  trustees  upon  trust 
for  the  said  David  S.  Ker  for  life,  with  remainder  to 
the  use  of  the  trustees  for  1,000  ^ears,  from  the  death 
of  stud  David  S.  Ker,  with  certain  remainders  over  in 
tail ;  and  the  trusts  of  the  term  of  1,000  years  were 
declared  to  be,  amongst  other  things,  that,  in  case  there 
should  be  any  child  or  children  issue  of  the  marriage, 
the  trustees  of  the  survivor  of  them  should,  either  in 
the  lifetime  of  David  S.  Ker,  with  his  consent  in 
writing,  or  after  his  decease,  by  selling,  mortgaging,  or 
otherwise  disposing  of  said  lands,  or  any  part  thereof, 
for  said  term  of  1,0U0  years,  raise  the  sum  of  £20,000 
lor  the  portions  of  one  or  more  of  such  younger  chil- 
dren, in  such  shares  as  David  S.  Ker  should,  by  deed  or 
will,  appoint,  and,  in  default  of  appointment,  equally 
to  be  paid  to  the  sons  at  the  age  of  twenty-one,  and  to 
the  daughters  at  the  age  of  twenty-one,  or  marriage. 
David  S.  Ker  and  David  A.  Ker,  his  eldest  son,  by 
deed  bearing  date  the  8th  March,  1869,  barred  the 
estate  tail  created  by  the  settlement  of  1842 ;  and  by 
deed  of  the  9th  July,  1869,  the  lands  were  settled  in 
accordance  with  the  terms  of  the  disentailing  deed, 
restoring  the  life  estate  of  David  S.  Ker,  under  the 
settlement  of  1842,  and  subject  thereto  to  such  uses 
as  David  A.  Ker  shonld  appoint,  and  in  default  of 
appointment,  there  were  certain  remainders  in  tail 
specified.  There  were  eight  sons  and  four  daughters 
issue  of  the  marriage ;  and  David  S.  Ker  appointed 
£5,000  each  to  two  of  his  daughters  respectively  on 
their  marriages,  and  a  third  sum  of  £5,000  to  one  of 
his  sons,  portion  of  said  sum  of  £20,000.  On  the  16th 
July,  1872,  David  S.  Ker  was  adjudicated  a  bankrupt ; 
and,  by  a  certificate  of  the  Court  of  Bankruptcy,  dated 
die  30th  July,  1872,  all  his  estate  was  vested  in  the 
ofBcial  and  trade  assignees.  The  said  properties,  in- 
cluding the  estate  of  David  S.  Ker,  were  sold,  and 
David  A.  Ker  became  the  purchaser  for  £40,270 ;  the 
sale  was  approved  by  the  creditors,  and,  on  the  1 0th 
December,  1872,  was  confirmed  by  an  order  of  the 
Court.  By  deed  of  the  21st  January,  1873,  the  official 
and  trade  assignees,  and  David  S.  Ker,  conveyed  all 
the  estate  of  David  S.  Ker,  and  of  the  assignees  in  the 
lands,  to  Henry  Crawford,  as  a  trustee  for  Mr.  David 
A.  Ker,  of  the  life  or  other  estate  of  the  bankrupt ;  and, 
by  an  order  of  the  8th  April,  1873,  the  bankrupt<qr  was 
annulled.  On  the  1st  November,  1872,  duiiog  the 
bankruptcy  proceedings,  David  S.  Ker  appointed  a 
portion  of  £6,000,  and  one-tenth  of  the  fortune  of  the 
Honourable  Anna  Dorothea  Ker,  comprised  in  the 
settlement  of  1842,  to  Charles  F.  Ker,  the  petitioner,  a 
younger  son  of  said  David  S.  Ker,  who  was  aware  of 
the  bankruptcy  proceedings.  By  the  terms  of  the  deed 
of  appointment,  David  ^.  Ker  appointed  the  sum  of 
£6,000,  to  be  payable  immediately  upon  his  decease,  and 
that  it  should  bear  interest,  payable  from  the  day  of 
date  of  the  deed,  or  from  the  earliest  date  that  it  was 
in  his  power  to  direct  interest  to  be  payable. 

Ryan,  Q.C.  (with  him  A.  H.  Grayden),  in  support  of 
the  motion.  The  power  of  appointment  was  not  de- 
stroyed  by   the  vesting  of  the   bankrupt's   property 
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in  the  official  and  trade  assignees ;  Jones  t.  Wimnood, 
3  M.  &  W.  653,  and  therefore  David  S.  Eer  had  power 
to  appoint  to  the  petitioner.  During  the  bankruptcy, 
and  before  the  certificate,  all  that  the  assignees  bad  was 
a  defeasible  title ;  consequently,  under  the  power  of 
appointment,  executed  after  the  date  of  the  certificate, 
the  petitioner  became  entitled  to  the  whole  fund  as 
against  the  assignees ;  Le«  v.  Olding,  2  Jur.,  N.  S.  85U. 
Under  the  old  bankruptcy  practice,  everything  done 
under  the  commission  became  void  when  the  writ  of 
supersedeca  took  effect;  ex  parte  Brown,  I  Rose,  433; 
ex  parte  King,  2  Ves.  jun,  40;  Bartlett  v.  TWAtn, 
6  Taunt.  259. 

Lawless,  Q.C.,  contra.  The  power  to  appoint  was 
destroyed  by  the  bankruptcy,  and  the  estate  was 
thereby  taken  out  of  the  power  of  the  bankrupt ;  Hole 
V.  Escott,  2  Keen,  444.  In  England,  the  Court  of 
Chancery  will  sell,  under  15  &  16  Vic.,  o.  86,  in  pre- 
cisely the  same  manner  as  this  Court ;  but  it  will  never 
exercise  that  power  so  as  to  operate  injuriously  or 
oppressively  to  any  person  interested ;  Hurst  v.  Hurst, 
16  Beav.,  372.  fiy  selling  the  land  in  this  case  the 
Court  would  act  most  unfairly  towards  the  owner,  in 
lessening  the  estate  which  he  purchased  bonajide.  But 
in  principle  this  case  is  governed  by  Smallcombe  v. 
Olivier,  13  M.  &  W.  77,  where  the  rule  was  established 
that  the  previous  proceedings,  under  a  bankruptcy, 
were  not  invalidated  by  an  order  annulling  the  fiat  in 
bankruptcy,  unless  where  the  annulment  was  on  some 
ground  which  rendered  the  fiat  originally  void. 

FliAVAOAB,  J. — This  is  an  application  to  make  th«  con- 
ditional order  for  sale  absolute,  notwithstanding  cause 
shown  to  the  contrary  by  the  owner.  The  facts  of  the  oase 
are  abundantly  simple.  The  petition  for  sole  was  presented 
by  Charles  i.  Ker,  and  it  prayed  for  a  sale  of  certain 
estates,  which  it  is  not  necesaiuy  at  present  to  specify. 
The  estates  were  originally  the  property  of  David  Stuart 
Ker ;  and  in  the  year  1842  they  were  put  into  settlement, 
together  with  certain  other  lauds,  the  deed  of  settlement 
limiting  to  David  Stuart  Ker  an  estate  for  life,  with 
certain  remainders  over.  Power  w«a  also  given  by  this 
settlement  to  the  tenant  for  life  to  appoint  £20,000  for 
younger  children  ;  and  there  was  also  a  power  given  (and  I 
assume  now  that  it  was  a  power)  to  accelerate  that  charge, 
with  certain  formalities,  as  provided  by  the  settlement. 
Without  referring  to  the  subsequent  dealing  o>'  David 
Staart  Ker  and  David  Alfred  Ker,  his  eldest  son,  the 
first  tenant  in  tail,  it  is  sufficient  to  say  thitt  David  Stuart 
Ker  was,  on  the  6th  Joly,  1872,  adjudicated  a  bankrupt, 
and  his  real  and  personal  estate  was  all  vested  in  the 
assignees  in  bankruptcy— first  in  the  officinl  asMgnees,  and 
then  in  the  official  and  trade  assignees.  In  October,  1872, 
there  was  a  proposal  for  a  composition  tendered,  under  the 
119tb  section  of  the  Bankruptcy  Act,  and  as  the  terms  of  it 
were  extremely  moderate,  it  was  accepted  by  the  creditors. 
The  BubBtance  of  the  proposal  was  this — to  pay  20g.  in  the 
pound,  and  all  interest  due  to  the  creditors  ;  and  this  was  to 
be  secured  by  promissory  notes  given  by  his  son,  David  Alfred 
Ker — the  amount  for  which  the  notes  were  issued  being 
about  £40,000.  That  offer  whs  first  made  in  October,  1872 ; 
it  was  approved  on  the  8tb  November,  and  ratified  on  the 
10th  December.  After  this,  on  the  21st  January,  1873,  the 
deed  of  conveyance  was  executed,  in  pumuanoe  of  the 
agreement,  by  the  official  and  trade  assignees  and  by  David 
Stuart  Ker.  By  that  deed  there  was  conveyed  to  Mr. 
Crawford,  as  a  trustee  for  David  AUred  Ker,  all  the  life 
estate  of  David  Stuart  Ker  in  the  lands,  the  subject  matter 
of  the  settlement  of  1842.  Now,  of  course,  there  waa  a 
eonditiou  that,  on  David  Alfred  Ker  giving  the  promissory 
notes  Bs  agreed,  the  bankruptcy  of  hi*  father  was  to  be 
annulled ;  and  accordingly,  an  order  was  made  on  the  8th 
of  April,  1873,  aDmilliug  the  bankruptcy,  the  result  of 
which  was  that  David  Stuart  Ker  was,  theranpon,  returned 


to  his  former  position,  so  far  as  that  bad  not  been  affected 
by  any  intermediate  dealings.  The  petitioner's  title  was 
nnder  a  deed  of  appointment  of  Ist  November,  1872,  which 
was  executed  by  David  Stuart  Ker  nnder  the  power 
reserved  in  the  deed  of  settlement  of  1842,  whereby  David 
Stuart  Ker  appointed  £6,000  to  his  son,  Charles  F.  Ker, 
the  petitioner,  and  professed  to  make  the  same  payable 
immediately.  The  question  of  construction  I  need  not 
enter  into. 

The  question  now  before  me  is,  having  regard  to  the 
bankruptcy  of  David  Stuart  Ker,  and  tbe  deed  of  I87S, 
whether  that  deed  of  appointment,  so  far  as  it  professed  to 
accelerate  the  payment  of  the  charge,  is  or  is  not  a  malefact 
by  David  Stoart  Ker!  I  entertain  no  doubt  on  tbe 
question.  In  the  bankruptcy  matter,  it  is  impoasible  for 
David  Stuart  Ker,  by  tbe  execution  of  a  power  of  appoint- 
ment, to  interfere  with  the  estate,  and  to  derogate  from  the 
estate  vested  in  the  assignees ;  or,  in  other  words,  the 
property  which  he  was  posseeaed  of  oould  not  be  touched  hy 
bim,  BO  long  as  tbe  bankruptcy  proceedings  continued.  It 
was  argued,  on  the  other  hand,  that  the  effect  of  the  order 
of  Apnl,  1873,  was  to  render  imperative  all  the  acts  of  the 
assignees  from  the  month  of  July,  1372,  to  April,  1878; 
and  a  number  of  old  cases,  determined  by  Lord  Haidwioka 
and  Lord  Eldon,  were  cited  in  support  of  this  view.  But 
the  case  of  Smallcombe  v.  (Hitier,  18  M.  t  W.  77,  is  to  my 
mind  final  and  conclusive  to  show  that  an  order  made, 
annulling  a  fiat  in  bankruptcy,  does  not  invalidate  the 
previous  proceedings  under  the  fiat,  unless  where  the  annul- 
ment was  on  some  ground  which  rendered  the  fiat  originally 
void.  And  the  effect  of  the  writ  of  tupenedecu  under  the 
old  law  was,  simply,  that  of  ordering  the  party  to  whom  it 
was  directed  to  cease  from  further  pn>caedings  in  the  matter 
to  which  it  relates  ;  it  did  not  annul  all  the  prior  proceed- 
ings. I  do  not  intend  to  go  through  all  the  facts  of  that 
case,  but  the  principle  on  which  it  was  decided  seems  to  be 
nnanswerable.  It  may  be  argued,  as  it  was  before  me,  that 
that  case  may  be  sopported  on  other  grounds ;  but  the 
judges  who  decided  that  case  evidently  meant  to  include  a 
case  such  as  the  present ;  and  tbe  rule  of  that  case  is 
plainly  at  present  sound  and  good  law.  If  the  law  in  that 
case  be  correct — and  I  adopt  it — the  deed  of  January,  1873, 
is  a  perfectly  valid  and  operative  deed,  and  the  deed  of 
November,  1872,  was  a  perfectly  inoperative  act,  and 
would  be  a  firaud  on  the  son,  David  Alfred  Ker,  who  con- 
tracted to  pay  £40,000  in  consideration  of  getting  an  assign- 
ment of  the  life  estate,  which  his  father  bad  in  the  lands. 
It  would  be  an  open  violation  of  the  contract,  and  a 
monstrous  proceeding,  amounting  to  nothing  short  of  a 
fraud  on  the  son,  if  David  Stuart  Ker  were  to  be  allowed 
tu  lessen  the  value  of  the  life  estate.  The  frame  of  the  deed 
of  January,  1873,  is  that  the  conveyanoe  was  executed  by 
David  Stoart  Ker  to  David  Alfred  Ker,  to  hold  the  estate 
for  life,  free  from  incumbrances  other  than  those  existing  at 
the  date  of  the  adjudicatiim  ;  that  being  so,  the  attempt  of 
David  Stuart  Ker  to  onerate  tbe  estate  subsequently  to 
the  adjudication  is  unsustainable.  I  have,  therefore,  no 
hesitation  in  allowing  tbe  cause  sliown  against  the  condi- 
tional order,  and  with  costs. 

Solicitor  for  petitioner :   William  Ellis. 
Solicitors  for  owner :  Crawford  aiid  Lockhart. 


NENA6H  ASSIZES. 

Reported  by  John  E.  Walsh,  Esq.,  Barrister-at-law. 

(Before  Monahan,  C.J.) 

In  re  Hall's  Prbsbktmbnt. 

July  7,  SI,  1874.— 6  ^  7  Wtn.  IV.,  c.  116,  ».  135— 
Malicious  injury— Notice  of  application  for  compensation. 

A  maUdout  injury  having  been  committed  m  a  parish 
containing  two  poUce  stations,  H.  served  and  posted,  at  the 
nearest  station  only,  a  notice  of  her  intention  to  apply  for 
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compensation,  omiUmg  to  serve  and  pott  any  formal 
notice  of  appUcaiion. 

Held,  sufficietU  notice  to  aUille  her  to  compensation, 
tmder  the  1 35/A  section  of  the  Grand  Jury  Act. 

In  re  Herbert's  presentment  {Jr.  Rep.  3  C.  L.,  556), 
notf<Uk>wed. 

This  was  an  objection  to  several  presentments  made 
by  the  Grand  Jury,  as  compensation  for  the  loss  occa- 
sioned by  the  malicious  poisoning  of  a  number  of  sheep, 
the  property  of  Mrs.  Hall,  of  Merton  Hall,  in  the  parish 
of  Modreeny,  barony  of  Lower  Ormond,  and  countj;  of 
Tipperary.  There  are  two  police  stations  in  the  parish, 
distant  three  miles  from  each  other,  and  called  respec- 
tively Clash  and  Clouglijordan.  Clash  is  nearer  to 
Merton  Hall,  but  Clougbjordan  is  the  more  important 
station.  The  objection  was  made  to  the  presentments 
upon  the  ground  (amongst  other  reasons)  that  no 
notice  of  the  application  had  been  ever  given  or  posted 
in  the  manner  prescribed  by  the  135th  section  of  the 
Grand  Jury  Act  (6  &  7  Wm.  IV.,  c.  116).  It  waa 
admitted  that  the  only  notices  served  and  posted  were 
posted  at  Clash  raerdy,  and  not  at  the  Cloughjordan 
station.  The  following  is  a  copy  of  one  of  these 
notices : — 

"  Notice  for  malicious  injurr.  Petty  sessions  district 
of  Cloughjordan,  county  of  Tipperary,  North  Riding. 
Gentlemen,  please  take  notice  that,  between  the  1 7tb 
day  of  February,  1874,  and  the  19th  day  of  March, 
1874,  at  Mertou  Hall,  parish  of  Modreeny,  barony  of 
Lower  Ormond,  and  county  of  Tipperary,  twenty-one 
sheep  and  eighteen  lambs,  my  property,  were  wilfully, 
maliciously,  and  feloniously  killed  and  rendered  of  no 
use ;  and  that  I  intend  to  apply,  by  presentment,  at  the 
next  or  any  subsequent  Assizes,  to  be  held  at  Nenagh, 
in  said  county,  for  compensation  for  the  loss  and  injury 
I  have  sustained  thereby.  Dated  this  21st  day  of 
March,  1874.  Signed,  Mary  Anna  Hall,  of  Merton 
Hall.  To  the  High  Constable  for  the  barony  of  Lower 
Ormond.  To  the  churchwardens  of  the  parish  of 
Modreeny.  To  the  secretary  of  the  Grand  Jury, 
Nenagh ;  and  to  the  constabulary  stationed  at  Clash." 

All  the  other  requisites  of  the  135Lh  section  had  been 
complied  with. 

John  Gibson,  in  support  of  the  objection. — The  only 
notice  here  is  the  preliminary  notice  of  intention  to  apply, 
which  must  be  served  within  six  days,  and  there  is  no 
notice  of  application,  which  must  contain  certain  parti- 
culars, not  in  tlie  present  notice,  and  which  are  clearly 
essential  to  the  plaintiff's  right  to  compensation.  The 
point  is  covered  by  the  authority  of  In  re  Herbert's  Pre- 
sentment, Ir.  R.  3  C.  L.  556.*  Even  treating  this  as 
a  notice  of  a/iplication,  a  notice  of  any  application 
within  the  1 35th  section  of  the  Grand  Jury  Act  should, 
by  the  llth  section,  be  posted  at  every  police  station, 
or  barrack,  in  the  parish ;  but  these  notices  were  only 
served  and  posted  at  Clash,  the  nearest  of  the  two 
police  stations. 

Edward  Gibson,  Q.C.  (with  him  Lyster)  in  support  of 
the  presentment The  notices  are  sufficient.  The  lan- 
guage of  the  1 3oth  section,  with  regard  to  the  posting, 
only  refers  to  the  manner  of  posting,  and  has  no  appli- 
cation to  the  place  where  the  notices  are  to  be  posted. 

MoNABAS,  C.J. — I  do  not  consider  myself  bound  by  In 
re  Herberi'i  Pratntment,  in  which  it  was  coni-idered  advisa- 
ble to  prunonnce  nu  judgment,  on  account  of  the  conflict  in 
the  views  of  the  members  of  the  Uuurt.  I  shall  reserve  my 
opinion. 

•  See  also  In  re  CoM.  4  Ir.  Jur.  i!43 ;  At  r«  The  JSochiiatti- 
cal  CommiuioHert,  1  C.  &  D.  C.  C.  17.— [RxP.] 


The  case  was  afterwards  re-argued  at  Waterford,  at 
his  Lordship's  request,  when,  witnout  pronouncing  any 
judgment,  he  overruled  the  objection,  and  the  present- 
ments were  fiated. 

Attorney  for  Mrs.  Hall :  George  Bolton. 

Attorney  for  the  rate-payers :  Frank  Sheppard. 


HIGH  COURT  OF  ADMIRALTY. 

Reported  by  &.!>.  Mdrbat,  Esq.,  Barrister-at-Iaw. 

(Before  Townsbni),  J.) 

"The  Belvidbbb." 

Jan.  23,  1874. — Corporation  dues — Paymeia  of,  by 
master — Necessaries — Fee  for  reporting  ship — SmaUnett 
of  amount  in  suit.. 

Corporation  dues  paid  on  a  ship  in  the  Port  of  DubUi 
are  not  such  necessaries  as  create  a  lien  in  this  Court. 

This  was  a  suit  for  necessaries,  brought  by  William 
Scott  against  the  master  of  "The  Belvidere."  The 
facts  appear  in  the  judgment  of  the  Court 

Dr.  Todd,  Q.C.  (with  him  Dr.  Boyd),  for  the 
plaintiff. 

Dr.  Elrington,  Q.C.  (with  him  Dr.  Corrigan),  for  the 
defendant. 

ToWNBBHD,  J.— This  is  a  soit  brought  by  Mr.  William 
Soott,  of  Dublin,  ship-broker,  and  is  deaoribed  in  hia 
petition  as  a  cause  for  necessaries  supplied  by  him  to  "The 
Belvidere"  in  the  montli  of  June,  1873.  It  waa  rightly 
stated  by  Dr.  Todd,  in  opeoiog  this  petition,  that  the  suit 
was  brought,  rather  for  tbe  purpose  of  establishing  the 
principle  than  for  the  amount  of  money  involved  in  it, 
which  is  undoubtedly  small.  Tbe  case  has  been  fully 
argued,  and  the  evidence  is  neither  long  nor  intricate.  1  do 
not  entertain  any  doubt  of  the  accuracy  of  the  plaintiff's 
statement,  nor  of  that  of  Mr.  O'Meara  (tbe  defendant's 
witness).  I  need  not,  therefore,  reserve  judgment  oo  th« 
qnestion  before  me.  It  appears  that  the  "Belvidere"  waa 
a  full-rigged  ship,  of  1,300  tons  register,  which  brongbt 
from  San  Francisco  a  cargo  of  wheat.  She  arrived  in 
Dublin  in  June  last.  Her  charter-party  provided  (under  a 
penalty  of  ^200),  that  her  master  should  report  with  the 
charterer's  agent  at  the  Custom  House  of  tbe  port  o{ 
discharge,  and  that  she  shonld  be  consigned  (in  wora  only) 
to  tbe  charterer's  agent,  to  whom  a  commission  of  H  per 
cent,  on  the  amonnt  of  freight  was  to  be  paid  by  the 
captain.  It  appears  that  Mr.  Darcy  was  the  consignee  of 
the  cargo,  and  in  anticipation  of  tbe  ship's  arrival  Mr, 
Darcy  had  given  the  plaintiff  a  copy  of  the  charter-par^ 
and  a  letter  to  the  captain,  requesting  him  to  allow  tlie 
plaintiff  to  report  the  ship.  On  her  arrival  she  waa  boarded 
by  a  clerk  of  Mr.  Scott's,  armed  with  the  copy  of  the 
charter  and  that  letter.  Tbe  captain  was  bound  to  report 
with  Mr.  Darcy  at  Dublin.  Mr.  Darcy  had,  by  the  letter, 
directed  that  the  plaintiff  should  be  employed  to  report  the 
ship.  Accordingly,  the  captain  came  to  the  plaintiff  s  office 
with  the  plnintiS's  clerk,  and  there  the  necessary  documents 
for  reporting  the  ship  were  prepared.  They  then  went  to 
the  Custom  House,  made  the  report,  and  paid  the  Cor- 
poration dues  of  Ss.  6d.  Then  the  vessel  waa  at  liberty  to 
discharge  her  cargo.  Now,  I  have  not  a  doubt  that  Mr. 
Darcy  was  tbe  charterer's  agent  at  the  port  of  discharge, 
nor  that  the  captain  was  bound  to  report  to  him,  nor  that 
he  had  directed  that  the  plaintiff  should  be  employed  for  the 
purpose ;  but  I  do  nut  see  that  the  captain  was  bound  to 
employ  the  plaintiff  further  aa  his  ship  agent.  In  fisot,  tbe 
captain  does  not  appear  to  have  applied  further  to  the 
plaintiff  ;  he  applied  to  Mr.  O'Meara,  another  ship-broker, 
who  acted  for  the  ship  during  her  stay.  The  plaintiff 
subsequently  furnished  his  account  to  the  captain,  claimmg 
five  guineas  as  a  fee  for  reppiting  the  ship,  also  Ss.  6d.  fur 
tbe  Corporation  dues,  and  some  small  items,  which  (no 
evidence  baviog  been  offered  in  their  support)  are  out  of  the 
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caee.  Tb»t  aoooant  hu  neTer  been  paid.  It  ha*  been 
urged  tbat  there  were  other  and  len  expenrnve  ttibunala  to 
irUch  the  plaintiff  might  have  had  recoune,  to  which  it  is 
answered  —  firnt,  that  the;  were  not  available  at  the  moment, 
and  Becond,  that,  at  a  port  where  many  vesBels  are  arriving 
and  departing,  the  case  presents  features  of  general  interest 
and  importance  beyond  the  money  involved  in  it.  There 
does  not  appear  to  have  been  any  hardship  suffered  by  the 
ship.  Indeed,  she  can  hardly  be  said  to  have  been  arrested, 
aa  her  proctor's  offrr  of  bail  was  accepted,  and  she  was 
allowed  to  proceed  with  hat  a  few  hours'  delay.  Now, 
assuming  that  the  plaintiff's  charge  of  five  guineas  was  a 

i'ust  and  fair  debt,  and  one  which  ought  to  have  been  paid 
ong  ago,  and  that  the  6s.  6d.  was  a  proper  outlay  on 
behalf  of  the  ship,  nnd  that,  according  to  the  plaintiff's 
evidence  (of  which  I  have  no  doubt),  where  a  charter-party 
contains  no  special  agreement  for  reporting  a  vessel,  the 
chaiges  are  to  be  paid  by  the  master.  Assuming  all  this> 
the  queation  ariaes,  are  these  "necessaries"  within  the 
scope  of  the  authorities,  by  which  this  case  mtut  be 
govtmed !  There  is  no  bard  and  fast  definition  of  what  the 
term  "necessaries"  comprises,  in  Williams  and  Bruoe's 
very  useful  compendium  it  is  laid  down,  at  p.  1S8 — "The 
term  necessaries  strictly  applies  to  anchors,  cables,  rigt(ii>g> 
and  matters  of  tbat  dexcription,  but  it  has  been  extended  to 
include  all  things  actually  needed  for  the  service  of  the  ship. 
It  is,  however,  incumbent  on  the  party  setting  up  the  claim 
to  establish  the  existence  of  a  necessity.  I'he  things 
•applied  must  be  necet^sary  at  the  time,  and  under  exiKtiug 
oironmstances.  But  the  articles  need  not  be  afaaolntely  and 
oncomditionnUy  necessary  for  the  ship.  It  is  enongh  that 
they  are  reasonably  necessary.  The  term  necessaries  may 
include  money  advanced  fur  procuiing  necessaries;  I'Ut  a 
distinction  has  been  drawn  where  tbe  claim  is  simply 
advanced  to  discbarge  a  debt,  or  liability  already  incurrtd. 
But  in  a  case  where  a  master  abroad  obtained  money  to 
procure  necessaries,  by  means  of  a  bill  drawn  upon  the 
plaintiff  in  this  country,  who  afterwards  accepted  tlie  bill 
and  paid  it,  it  was  held  that  the  plaintiff  might  en  force  a 
claim  for  necessaries  against  the  ship."  Again,  in  "The 
Ouni,"  Iiusbiugton  Ad.  Uep.  164,  we  have  a  case  of  con- 
siderable importance.  It  was  m  that  case  decided  that  a 
firm  in  England,  having  accepted  and  paid  a  bill  of 
exchange  drawn  on  them,  by  the  master  of  a  foreign  ship 
abroad,  to  procure  necessaries,  may  sue  the  ship  in  the 
Admiralty  Uourt,  aa  for  necessaries  within  the  statute 
S  &  4  Vict.,  c.  6S,  s.  6.  In  "The  Alexander,"  1  Wm. 
Bob.  3S1,  it  is  considered  that  "  necessaries "  include 
whatever  is  fit  and  proper  for  the  service  in  which  a  vessel 
is  engaged,  and  which  a  prudent  owner,  if  present,  would 
have  ordered.  I  dismiss  altogether  the  oonsideration  of 
the  veiy  small  sum  involved  in  this  case,  because  I  do  not 
know  that  its  small  amount  would  of  itself  hinder  the 
plaintiff  frou>  having  recourse  to  this  Court.  It  doei  not 
appear  that  tbe  plaintiff  was  personally  liable  for  these 
Corporation  dues,  even  though  he  entered  the  ship.  There 
is  not  any  instence  of  tbe  collector's  having  prtxieeded  to 
recover  ihem.  It  was,  no  doubt,  unwarranteble  in  the 
master  not  to  have  paid  them,  but  still  they  may  not  have 
been  "necessaries"  m  the  acceptation  of  that  term.  Now, 
it  waa  admitted  by  Dr.  Todd  that  the  fee  of  five  guineas 
can  be  recovered  only  as  a  sort  ofadjuncttothe  Corporation 
fees,  as  commiosioD  is  sometimes  allowed  in  addition  to 
expenses ;  and  it,  surely,  cannot  be  argued  tbat  tbe  payment 
of  this  fee  was  a  precedent  necessity  to  the  discharge  of  the 
ship ;  it  was  merely  a  personal  debt  due  to  Mr.  Scott  fiK>m 
the  master.  Therefore^  aa  I  cannot  oome  to  the  conclusion 
that  I  should  deem  the  6s.  6d.  a  "necessary"  for  the  ship, 
and  aa  the  fee  cannot  stnnd  on  higher  ground,  1  must  hold 
that  the  plaintiff'  has  not  shown  that  any  necessaries  were 
supplied  by  him  which  would  enable  or  entitle  him  to 
maintain  this  suit,  and  I  must  dismiss  tbe  petition,  and,  of 
course,  with  cotts. 

Petition  ditmissed. 


COUBT  OP  QUEEN'S  BENCH. 

Reported  by  S.  N.  Elrinoton,  Esq.,  Bairister-at-Iaw. 

(Before  Whitesisk,  C.J.,  O'Bbibk,  Fitcqebau), 
and  Barbt,  JJ.) 

Jam^s,  et  aL,  Assiqmees  or  Yovnq  v.  Mobiabtt. 

January  20,  21;    Jane   12,   1874 Act    of  Bank- 

rupta/ — Defeating  and  delaying  creditort'-.Tram/er  of 
trader's  whole  property — ContideraHon  —  Pre-existing 
debt — Advance!  made  on  faith  of  agreement  for  trant- 
/«■-— 20  ^  21  Vict.^  c.  60,  «.  92. 

Where  a  trader,  in  embarrassed  draaimtances,  trans- 
fers the  entire  of  his  property,  wkh  a  nominal  exception, 
to  a  creditor,  in  consideration  of  pre-existing  debts  and 
liabUities^  he  thereby,  ipso  facto,  commits  an  act  of  bank- 
ruptcy, toAAm  20  ^  21  Via.,  c.  00,  «.  02,  notwithstanding 
that  his  actual  intention  may  not  have  been  to  defeat  or 
delay  his  general  creditors. 

Per  O'Brrh,  J A  transfer  ofttUa  trader's  effects, 

in  consideration  partly  of  a  substantit^  present  advance 
and  partly  of  an  antecedent  debt,  is  not  necessarily,  ipso 
facto,  an  aa  of  bankruptcy^  uiithin  20  ^  21  Vict.,  c.  60, 
«.  92.  /(  would  be  for  the  jury  to  determine  whether  the 
intent  and  olged  of  the  parties  to  the  transfer  was  bona 
fide,  or  whether  it  was  executed  for  the  purpose,  or  had 
the  ^S^  "f  defeating  or  delaymg  the  trader's  general 
creditors,  taking  into  consideration  the  drcumstanees  con- 
neeted  with  the  transfer,  emd  thi  adequacy  of  the  present 
adcanae  m  proportion  to  the  veUue  of  the  property.  If 
the  jury  betieoe  that,  tipon  the  faith  of  an  agreememt  for 
such  tran^r,  subeequerU  payments  are  made  to  the  trader, 
the  transfer  afterwards  executed,  should  be  considered  as 
made  as  of  the  date  of  the  original  agreement  and  such 
payments  as  equivalent  to  a  present  admnce. 

This  action  was  brought  by  the  official  and  creditors* 
assignees  of  Young,  a  bankrupt.  The  summons  and 
plaint  contained  five  paragraphs,  viz. : — For  wrongful 
seizure  of  the  bankrupt's  property,  before  be  became 
bankrupt;  for  wronglid  seizure  of  the  goods  of  the 
plttiiitiffs,  as  assignees,  after  Young's  bankruptcy; 
for  wrongful  conversion  of  Young's  goods,  before  his 
bankruptcy ;  for  wrongful  conversion  of  tbe  plaintiffs' 
gooils,  as  assignees  of  Young ;  and  for  mon^  received 
for  the  use  of  tbe  plaintiffs,  as  assignees.  The  de- 
fendant pleaded  traverses,  of  the  doing  of  the  acts 
complained  of ;  of  the  property  in  the  goods  as  laid ; 
and  of  the  receipt  of  the  money. 

The  trial  took  place  before  Barry,  J.,  and  a  jury,  at 
the  sittings  after  Easter  Term,  when  the  following 
facts  appeared  in  evidence ; — ^The  defendant,  who  was  a 
brother-in-law  of  Young,  a  hotel-keeper  and  farmer, 
had  become  liable  as  bis  surety  on  bills  of  exchange 
and  promissory  notes.  In  September,  1872,  the  de- 
fendant, being  alarmed  by  the  embarrassed  state  of 
Young's  affairs,  asked  him  for  security,  whereupon 
Young  gave  him  up  possession  of  his  land  (upon  which 
there  were  prior  charges),  household  furniture,  and 
other  effects,  except  his  stock-in-trade,  in  order 
to  secure  tbe  defendant  against  liability.  The  defen- 
dant kept  the  possession  of  the  goods  and  the  land, 
but  Young  continued  to  carry  on  trade  up  to  Novem- 
ber 21,  1872.  Two  or  three  days  before  that  date, 
the  defendant  was  informed  by  Young  that,  in  conse- 
quence of  the  state  of  his  affairs,  he  was  going  to  America. 
'I'he  defendant  asked  him  what  he  could  do  in  order 
to  secure  him,  the  defendant,  whereupon  Young  offered 
to  give  him  a  bill  of  sale  of  bis  chattels  and  conveyance 
of  his  lands.  Accordingly,  on  the  21st  of  November, 
Young  executed  an  absolute  bill  of  sale  to  the  defen- 
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dant  of  all  his  household  furniture,  farm  stock,  and 
other  effects,  except  his  stock-in-trade  as  hotel-keeper ; 
and,  also,  executed  a  conveyance  of  his  lands  to  the 
defendant.  The  conveyance,  by  way  of  sale,  of  the 
land  purported  to  be  executed  in  consideration  of  £50, 
and  the  bill  of  sale  in  oonsideration  of  £250,  for  £200 
of  which,  it  was  recited,  the  defendant  was  security 
for  Young,  and  the  remaining  £dO  of  which,  it  was 
also  recited,  was  paid  by  the  defendant  to  him  on 
that  date.  Only  £23  was,  however,  in  fact  paid  by 
the  defendant  to  Young  on  that  date;  and  the  de- 
fendant was  then  liable  as  his  surety  for  debts 
amounting  to  £200,  thereby  secured :  besides  which, 
the  defendant  had,  id  the  interval  between  the  tran- 
saction of  September,  1672,  and  the  execution  of  the 
deeds,  advanced  a  further  sum  of  £20,  in  respect  of 
Ml  execution  on  a  jndgmtet  against  Young.  On  the 
day  that  the  bill  of  sale  was  executed,  the  defendant 
assumed  absolute  possession  thereunder.  Young  was 
at  that  date  possessed  of  no  other  property,  save  his 
hotel  stock-in-trade,  whiftb  was  of  little  more  than  £5 
value.  On  the  22nd  of  November  Young  went  to 
America,  having,  as  aforesaid,  previously  received 
the  £23  from  the  defendant  on  the  execution  of  the 
deeds.  Some  four  or  five  days  before  the  28th  of 
November  the  defendant  wrote  to  an  auctioneer,  in- 
structing him  that  he  wished  to  have  Young's  property 
sold.  On  November  28th  and  29th  the  auctioneer  sold 
all  the  furniture,  farm  stock,  and  efTects  included  in  the 
bill  of  sale.  They  produced  £280  6s.  4d.,  being  the  fair 
value  of  the  goods.  On  January  3rd,  1873,  a  creditor's 
petition  was  filed^  upon  which  lOuug  was  adjudicated 
DankrupU  The  money  realized  by  the  sale  was  handed 
by  the  auctioneer  to  the  defendant,  except  some  £42 
paid  into  the  Court  of  Bankruptcy  on  foot  of  an 
execution,  which  had  been  levied  by  the  sheriff  prior  to 
t)ie  aucdon,  and  £62,  rent  of  the  hotel,  paid  to  Young's 
landlord.  Tlie  defendant  applied  all  the  proceeds  that 
reached  his  hands  in  payment  of  deblfs  due  by  Young  to 
his  creditors,  and  had  paid  in  the  same  way  other 
moneys  of  his  own,  and  remained  still  further  liable. 
At  the  close  of  the  evidence  for  the  plaintiffs,  counsel, 
on  their  behalf,  called  upon  the  learned  Judge  to 
direct  a  verdict  for  them,  upon  the  ground  that,  on 
the  conceded  facts,  the  deeds  assign^  the  entire,  or 
practically  the  entire  estate  of  the  trader,  and  that 
the  execution  of  them  under  the  circumstances  consti- 
tuted an  act  of  bankruptcy.  Counsel  for  the  defendant, 
contra,  relied  upon  Bell  v.  Simpson,  2  H.  &  N.  410. 
His  Ix>rdship's  inclination  of  opinion  was  that  the 
transaction  was  an  act  of  bankruptcy,  but  he  thought  it 
better  to  leave  the  case  to  the  jury,  and  declined  to 
direct  as  required.  Evidence  for  the  detendant  having 
then  l)een  gone  into,  the  learned  Judge,  at  the  close 
thereof,  upon  the  authority  of  Brown  v.  Kempton,  1 9  L.  J. 
C.,P.  1 69,  and  Bell  v.  Simpson,  ante,  and  on  the  requisition 
of  defendant's  counsel,  told  the  jury  that,  if  the  bill  of 
sale  and  conveyance  of  the  land  comprised  all  the 
bankrupt's  property,  with  a  colourable  exception,  and 
were  executed  with  a  view  of  his  absconding,  they 
should  find  for  the  plaintifi^ ;  but  that,  in  considering 
that  question,  they  should  have  regard  to  the  evidence, 
if  they  believed  it,  that  the  agreement  tor  the  sale  had 
been  made,  and  possession  given  under  it  two  or  three 
months  previously.  The  jury  found  for  the  defendant 
on  the  issues  raised  on  the  pleadings— no  other  ques- 
tion being  lelt  to  them.  The  learned  Judge  reserved 
liberty  for  the  plaintiffs  to  move  to  have  a  verdict 
entered  for  them  if  he  should  have  so  directed.  A 
conditional  order  having  been  obtained,  pursuant  to 


the  leave  reserved,  that  the  verdict  had  for  the  defen- 
dant be  turned  into  a  verdict  for  the  plaintiffs, 

O'Brien,  (J.C.  (with  him  Peter  (/Brien),  for  the 
defendant,  showing  cause,  cited  De  MqiIos  v.  WorseUy,  1 
Bur.  478;  Lindon  v.  Sharp,  6  M.  &  Gr  895;  &tt  v. 
Simpson,  2  H.  &  N.  41 0  (t.  c.  26  L.  J.  Ex.  363,  5  W.  R. 
688,  29  L.  T.  Rep.  202)  ;  Young  v.  Fletcher,  3  U.  &  C. 
782;  Htittm  ▼.  Cmttwtll,  I  E.  &  Bl.  17;  Pennell  r. 
Reynolds,  1 1  C.  B.  N.  8.  7ii9 ;  Cannon  v.  Smith,  2  E.  & 
Bl.  35,  44;  Shrttbsole  v.  Stasaw,  16  C.  B.  N.  S.  452; 
in  re  Gass,  2  Ir.  L.  T.  40,  Ir.  R.  2,  Eq.  810;  Brown  v. 
Kempton,  19  L.  J.  C.  P.  169;  20  A  21  Vict.,  c.  60, 
s.  92. 

Heron,  Q.C.  (with  him  Perry),  for  the  plaintiffs, 
contra,  cited  Siebert  v.  Spooner,  1  M.  ft  W.  718; 
Woodhouse  v.  Murray,  L.  It  2,  Q.  B.  638 ;  ex  parte 
Foxley,  in  re  Nurse,  L.  R.  3,  Ch.  52<l ;  Tuyne't  Cote, 
1  Sm.  J...  C.  I ;  Leake  v.  Young,  2  E.  &  B.  955; 
Bittlestone  v.  Cook,  6  E.  &  B.  296 ;  in  re  Wood,  L.  R.  7, 
Ch.  302 ;  Compton  v.  Bedford,  1  W.  B.  862 ;  Graham 
V.  Chapman,  12  C.  B.  85 ;  Neicton  v.  ChantUer,  7  East 
185 ;  James  v.  EbbUt,  Ir.  R.  6,  C.  L.  553. 

Peter  O'Brien,  in  reply,  cited  Rose  v.  Haycock,  I  A.  & 
E.  460;  Fou>ter  v.  PaA/et,  7  T.  R.  509.  He,  also,  re- 
ferred to  the  report  of  James  v.  Ehhilt,  7  la.  L.  T.  R.  7, 
as  being  the  fullest  report  of  that  case,  and  as  giving 
the  questions  of  fikct  which  were  there  left  to  the  jury. 

Our.  adf}.  vuU. 

Whitzsidb  C.J. —The  facts  of  this  cme  appear  in  the 
Eeport  of  my  bmtlter  Barry,  by  whom  it  was  tried.  The 
question  arining,  which  is  one  of  general  importance,  is 
whether  an  assignment  of  property,  under  the  circumstances 
BO  appearing,  constitutes  an  act  uf  bankruptcy  !  It  appears 
that  a  bill  of  sale  and  an  assignment  uf  land  were  erecnted 
by  the  bankmpt  (Young)  to  the  defendant  (Moriarty),  on 
the  going  of  the  former  to  America.  The  bankrupt  left 
Irelknd  on  the  22od  of  November.  Hie  bill  of  sale  and 
conveyance  assigned  all  the  bankrupt's  property  in  con- 
sideration of  an  antecedent  debt.  The  deeds  were  executed 
and  dated  Nov.  21st ;  but  the  defendant  had  been,  pre- 
viously, in  actnal  possession  of  the  lands  and  goods.  The 
goods  were  sold  by  auction,  at  the  defendnnt'i  iimtanoe,  on 
Nov.  28th  and  29th,  The  deposition  of  the  defendant,  dated 
Jan.  21,  1873,  in  the  bankruptcy  proceedings,  containing  a 
statement  of  the  circumstances  attending  the  asrignmenta, 
WAS  read  at  the  trial.  The  plaintiff's  counsel  demanded 
of  the  learned  Judge  to  direct  a  verdict  on  the  admitted 
facta,  insisting  that  the  execution  of  the  deeds,  upon  those 
facts,  was  per  te  an  net  of  bankruptcy;  the  whole  considera- 
tion being  an  antecedent  debt,  and  the  entire  property  of  the 
bankrupt  having  been  traoKferred  for  no  other  consideration 
to  the  defendnnt.  The  defendant's  counsel  contended  that 
the  question  should  have  been  left  to  the  jury  as  to  the 
"  intent "  of  the  bankrupt,  and  cited  in  support  of  their 
proposition  the  case  of  Btll  v.  Simpson  (2  H.  *  N.  410). 
The  learned  Judge  (Barry,  J.)  left  the  caae  to  the  jtiiy 
as  required  by  defendant's  oounsrl — ^his  own  opinion,  bow- 
ever,  inclining  to  the  view  that  the  execution  of  the  deeds 
amonnted  to  an  act  of  bankruptcy.  The  questioii  chiefly 
argued  before  the  learned  Judge  was  that  the  intent  of  tiie 
bankrupt  was  a  question  of  fact  for  the  jury,  and  not  a 
conclusion  of  law.  The  case  was  left  to  the  jury  upon  the 
authority  of  the  dedrion  so  cited — liberty  being  reserved  to 
enter  up  a  verdict  for  the  plaintiff,  if  the  judge  nbould  have 
si>  directed  at  the  trial.  The  jury  found  fur  the  defendant, 
and  the  application  was  made  to  the  Court  hj  the 
plaintiff's  counsel,  to  enter  up  a  verdict  for  them,  pur- 
suant to  the  leave  reserved.  A  conditional  order,  having 
been  obtained,  the  case  for  the  plaintiff,  in  showing  cause, 
rested  chiefly  on  the  decision  in  Ex  parte  Foodey,  In  rt  Nurt 
(L.  U.  3  Uh.  S 1 6),  where  it  was  held,  on  appeal  from  the 
Commissioner,  that  where  a  trader  conveyed  all  his  pro- 
perty, except  Us  fumitor«  and  book  debta^  to  a  creditor 
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for  a  previonaly  casting  debt,  the  deed,  notwithitanding 
the  reservation,  was  fraudulent  and  void,  inasmuch  as  it 
placed  the  bulk  of  the  bankrupt's  property  nut  cif  the  reach 
of  bis  creditors.  That  case  was  decided  in  1863.  At  page 
620,  Page  Wood,  L.  J.,  B.-iy  s,  "  There  cannot  be  any  difference 
in  the  mode  of  judging  of  snob  au  assignment  in  the 
Courts  of  Common  Law  and  Equity.  Where  a  trader 
assigns  everything  (being  at  the  time  sueil  by  two  creditors, 
and  with  an  execution  put  in  by  a  third),  and  reserves  only 
bis  furniture  and  book  debts,  I  oannot  doubt  to  what  con- 
clusion the  Court  ought  to  come."  That  decision  was 
grounded  on  the  judgment  of  Cookbnm,  C.J.,  in  Woodlunue 
T.  Murroj/  (L.  R.  2,  Q.  B.  638).  There  the  jury  found, 
Qpon  the  question  being  left  tn  them,  that  the  transaction 
impeached  was  bona  fide;  yet,  under  a  reservation  as  in 
this  cime,  the  verJict,  after  full  consideration  of  the  facts, 
was  changed  into  one  for  tlie  assignees  of  the  bankrupt. 
Cockborn,  O.J.,  observes,  "  I  think  that  this  rule  should  be 
made  absolute.  It  is  well  established  law  that  the  assign- 
ment of  the  wliols  of  the  estate  and  effects  of  a  trader  is 
void,  and  constitutes  an  act  of  bankruptcy,  because  it  is 
contrary  to  tlie  policy  of  the  Bankrupt  Law  ;  and  this  is 
based  upon  the  principle  that,  where  a  man  is  in  insolvent 
circumstanceis  his  property  must  be  divided  j>ro  nUd  among 
the  body  of  bis  creditors."  Kefening  to  what  is  Isid  down 
by  Parke,  R,  in  Siebert  v.  Spooner(l  M.  it,  W.  718),  the  Lord 
Chief  Juntice  says,  "  The  meaning  of  the  learned  judge,  and 
the  principle  upon  which  the  cases  have  been  decided  is,  that 
though  there  may  have  been  an  absence  of  fraud  in  fact — 
that  is,  intentional  fraud — yet,  when  the  e^ect  of  such  a  con- 
veyance is  to  put  it  entirely  out  of  a  man's  power  to  go 
on  with  his  business,  and  to  meet  his  creditors,  there  be 
most  be  taken  to  have  intended  the  consequeooa  of  what 
he  has  done,  and,  though  not  guilty  of  intentional /raud,  or 
as  we  call  it  moral  fraud,  yet  he  is  guilty  of  fraud  against 
the  policy  of  the  Bankrupt  Law,  which  is,  that  there  iSiould 
be  an  equal  distribution  among  all  the  credit'irs,"  That 
judgment  is  applicable  to  the  pri-sent  case.  In  Wor$eley  v. 
J}*  Mattot  (1  Bur.  478),  Lord  Mansfield  says,  "  There  is  a 
great  difference  between  the  conveyance  of  all  and  of  a 
part.  A  conveyance  of  a  part  may  be  public,  fair  and 
honest :  as  a  trader  may  tell ;  so  he  may  openly  trans- 
fer many  kinds  of  property,  by  way  of  security;  but  a 
conveyance  of  all  must  either  be  fraudulently  kept  secret, 
or  |irudace  an  immediate  absolute  bankruptcy."  Again, 
in  Wilmn  t.  Dag  (2  Bar.  831),  the  same  learned  Judge 
says,  "An  asaignment  of  his  whole  entate  is  of  very 
different  consideration ;  that  tends  to  defeat  the  whole 
system  of  the  bankruptcy  laws."  The  facts  are  Homewliat 
varied,  but  the  prinoiple  asserted  is  the  same  in  the  case  i>f 
Young  v.  PUteher  (3  U.  &  C.  732).  There  the  trader 
assigned  part  only  of  his  property,  by  bill  of  sale,  uuder 
pressure,  yet  Martin.  B.,  left  this  question  (p.  786)  to  the 
jury: — "Did  the  property  comprised  in  the  bill  of  sale 
tubitanHaUy  comprise  all  the  property  of  the  bankrupt 
available  in  order  to  enable  him  to  carry  on  his  trade ;  and 
did  the  defendants  know  that,  by  putting  in  force  the  bill  of 
sale,  they  would  disable  him  from  carrying  on  his  trade  t" — 
telling  the  jury  that,  if  their  answer  was  in  the  affirmative, 
tiie  bill  of  sale  was  an  act  of  bankruptcy.  The  verdict  in 
that  case  was  for  the  assignees,  and  was  upheld  by  the  Court. 
It  is  obeervable  that  Mauisty,  of  counsel  for  the  plaintiffs, 
in  arguing,  said,  "The  learned  judge  was  right  in  not 
withdrawing  the  case  from  the  consideratioii  of  the  jury, 
since  the  question  involved  was  one  of  fact.  It  is  true  tliat 
where,  in  consideration  of  a  pre-existing  debt,  a  trader 
transfers  all  his  property,  or  all  with  a  mere  colourable 
exception,  that  is,  per  te,  an  act  of  bankruptcy,  for  it  neces- 
sarily defeats  the  great  body  of  creditors. '  At  page  744, 
in  notit,  the  case  of  PennM  v.  BeynoUU  (11  0.  B.,  N.  S., 
709,  722),  is  mentioned :  "  That,"  it  is  said,  "  was  the  case  of 
an  assignment  by  a  trader  of  ail  his  property,  but  made  in 
oonsideration  of  a  present  substantial  advance ;  and  this  the 
Court  considered  as  putting  the  transaction  upon  the  same 
footing  as  an  assignment  omtaining  a  substantial  exception 
of  part  of  the  trader's  property."  Id  the  case  lastly  re- 
bmd  to  (p.  722),  in  considering  whether  iu  such  case  a 


fraudulent  intention  should  be  shown,  Willes,  J.,  observes 
that  the  Court  had  not  been  able  to  come  to  an  unanimous 
conclusion  on  the  subject.  In  the  present  case,  ray  brother 
Barty  stated,  during  the  argument,  that  be  would  amend 
his  Report,  it  necessary,  by  stating  that  the  case  was  tried 
on  the  admission  that  the  whole  property  of  the  bankrupt, 
except  about  £S  worth  of  shop  goods,  wss  included  in  the 
bill  of  sale  and  assignment  of  the  21st  of  Nov.  It  is  ap- 
parent, also,  from  the  deposition  of  the  defendant  in  bank- 
ruptcy, that  the  only  consideration  therefor  was  an  antece- 
dent debt  due  to  him  by  the  bankrupt.  The  construction  of 
20  ft  21  Vic,  cb.  60,  s.  92,  that  a  fraudulent  conveyance  by 
a  bankrupt  cf  goods  and  chattels,  "  with  intent  to  defeat 
or  delay  creditors,"  is  an  act  of  bankruptcy,  is  established 
to  be  that  a  trader  necessarily  commits  an  act  of  bank- 
ruptcy by  the  conveyance  of  all  his  property  to  one 
creditor,  on  the  eve  of  bankruptcy.  If  this  be  so,  it 
is  difficult  to  understand  how  the  finding  of  a  jury 
that  there  was  no  fraud  cootemplated,  or  that  the  intent 
was  not  to  defraud,  can  create  a  difference,  and  affect  the 
question,  when  it  is  the  act  itself  of  conveying,  in  con- 
sideration of  an  antecedent  debt,  all  his  property  to  one 
creditor,  which  per  w  is,  without  inquiring  into  the  in- 
tention, an  act  of  bankruptcy.  Now,  the  argument  pressed 
upon  us  by  defendant's  counsel  was  that,  accorcUng  to 
a  series  of  anthorities,  tbe  case  mast  be  left  to  the  jury, 
as  a  question  of  intent,  or  as  a  mixed  question  of  law  and 
fact,  and  it  was  urged  that  even  where  a  conveyance  was 
impeached  on  the  ground  of  its  including  ail  the  property 
of  the  trader,  yet  the  case  was,  with  judicial  directions, 
submitted  to  a  jury.  Two  cases  were  especially  relied  on 
by  the  defendant's  counsel — Bell  v.  Simpnn  (2  H.  &  N. 
410),  and  Srovme  v.  Keiaplon  (19  L.  J.  0.  P,  169).  As  to 
tbe  former,  which  is  not  a  very  complete  or  satisfactory 
case,  it  is  enough  to  say  that  it  is  only  a  case  in  which  the 
bankrupt  sold  a  considerable  quantity  of  his  property 
immediately  before  his  bankruptcy,  the  consideration  for 
which  was  partly  an  antecedent  debt  and  partly  cash,  £50 
being  tbe  debt,  and  £70,  only,  beipg  the  present  advance  in 
cash.  Now,  here  the  consideration  wss  wholly  tlie  ante- 
cedent debt,  and  the  conveyances  embraced  all  the  trader's 
property,  so  that  he  could  not  continue  trading  one  hour 
after  they  were  acted  upon.  The  distinction  between  the 
cases  is  most  clear  and  obvious.  Nor  flu  I  see  how  it  makes 
any  difference  in  principle  whether,  in  the  present  case, 
all  the  property  was  transferred  to  one  creditor,  the  de- 
fendant, in  September  or  in  November->-the  nature  of 
the  act  is  the  same.  In  Brown  v.  Kempton  the  Court 
held  that  a  direction  to  the  joiy  was  right  that,  where 
a  Uinkriipt  paid  a  particular  debt  to  a  creditor,  the  pay- 
ment, if  induced  by  fair  pressurv,  would  not  amonnt 
to  a  fraudalent  preference ;  that  was  a  question  properly 
left  to  a  jury.  Tn  young  v.  Waud  (8  Exch.  230)  Parke,  B., 
cites  and  upholds  the  passsge  from  Lord  Mansfield's 
judgment  in  Wortley  v.  I>e  Mattot,  which  I  have  already 
quoted,  and  distinguishes  the  case  before  him  as,  being 
a  conveyance  of  a  moiety  only  of  the  bankrupt's  pro- 
perty, the  deed  was  not  per  te  an  act  of  b^ikruptcy,  and, 
therefore,  the  cai^e  upon  its  circumstances  was  properly  left 
to  the  jury,  llie  case  of  Graham  j.  Chapman  (1 2  C.  B. 
86)  is  a  leisding  case  upon  the  subject — all  the  authorities 
up  to  that  date  (1862),  are  there  examined,  and  the  prin- 
eiciples  which  |>ervade  tb»m  considered.  The  verdict  for 
the  defendant  was  changed  into  one  for  the  plaintiffs,  the 
assignees.  There  only  part  of  tbe  consideration  was  an 
antecedent  debt,  and  part  a  present  advance  in  cosh.  The 
facts  were  peculiar,  inasmuch  as  the  deed  transferred  all 
after-acquired  property  of  the  bankrupt,  even  although 
purchased  by  the  cash  then  advanced,  but,  as  the  traders  got 
no  real  equivalent  for  the  deed,  the  bankrupt's  transfer  of  all 
his  property,  it  was  ruled,  necessarily  defeated  and  delayed 
his  creditors,  and  was,  therefore,  an  act  of  bankruptcy,  without 
fraud  in  fact.  'J'he  counsel  for  tbe  defendant  there  relied  on 
the  ciranmstance  that  the  deed,  impeached  as  an  act  of  bank- 
ruptcy, was  not  executed  for  a  bygone  debt,  but,  as  found 
by  tbe  jury,  in  consideratiou  of  a  farther  advance.  Jervis, 
CJ,,  delivers  an  exhaustive  judgment,  concluding  thus: — 
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"Tbe  deed  here  ia  not  for  fotore  advanoea,  but  for  a 
present  payment,  and  a  bygone  debt;  it  conveys  all  the 
trader's  property,  including  the  Advance ;  it  necessarily 
defeats  and  delays  creditors,  and  is,  therefore,  an  act  of 
bankrupts."  And,  notwithstanding  the  finding  of  the  jary 
for  tbe  defendant,  tiie  verdict  was  entered  for  the  plaintifis, 
the  assignees,  pursuant  to  the  leave  reserved.  I  think  that 
the  principle  ot  the  law  of  bankruptcy  applicable  to  this  case, 
and  the  diHtinctions  therein,  are  well  put  and  explained  in 
the  case  of  Hale  v.  AlnuU  (18  C.  B.  606).  Many  of  the 
cases  cited  in  the  argument  before  us  are  there  noticed  and 
observed  upon.  What  is  said  by  Lord  Abinger  in  Sitbert 
V.  Spooner  is  dwelt  upon  in  argument,  and  applies  here — 
"  If  a  man  assigns  the  whole  of  his  effects,  not  for  a  new 
consideration,  but  for  an  outstanding  debt,  that  is  an  act 
of  bankruptcy  ;  because  the  very  nature  of  the  trans- 
action prevents  him  from  carrying  on  his  trade."  '  A 
question  of  fraudulent  preference  would  be  for  the  jury. 
Mo  such  case  of  fraudulent  preference  was  proved,  and 
from  the  nature  of  the  deed  it  would  be  void,  notwith- 
standing pressure.  The  cases,  I  believe  I  might  say  all  the 
cases,  where  the  assignment  of  his  property  by  the  trader 
has  been  held  void,  or  an  act  of  bankruptcy,  are  cases 
where  the  assignment  was  made  either  without  consider- 
ation, or  for  an  antecedent  debt.  That  is  explained  in  a 
case  relied  opon  by  the  defendant.  Button  T.  Crvtiwell  (1 
E.  &  B.  16),  where  liord  Campbell  laid  it  down  (p.  19)  thnt, 
"  if  the  deed  was  executed  in  pursuance  of  a  previous  under- 
standing, and  the  trader  received  at  the  time  of  such 
understanding  an  adequate  consideration,  it  is  as  if  the  deed 
had  been  executed  at  that  time."  There  the  loan  was  in  April, 
and  the  deed,  according  to  the  agreement  for  the  loan,  was 
executed  in  June,  There  the  case  was,  under  the  circum- 
stances, left  to  tbe  jury,  who  found  for  the  defendant.  In 
the  judgment  (p.  21)  Lord  Campbell,  C.J.,  states,  "  So  far 
this  is  Uie  common  case  of  a  bill  of  sale  bona  fide  given  to 
secure  an  advance  made,  on  the  faith  of  the  security,  to 
enable  a  trader  to  carry  on  his  business ;  and  it  is  well 
established  law  that  such  a  bill  of  sale  is  not  an  act  of 
bankruptcy,  although  it  would  be  an  act  of  bankruptcy,  if 
the  consideration  were  either  wholly  or  partly  an  antecedent 
debt,  contracted  without  security  ;"  and  that,  he  says,  was 
tbe  foundation  of  the  judgment  in  GnJiam  v.  Chapman,  In 
the  course  of  the  argument  in  the  latter  case  (p.  94),  Jervis, 
CJ.,  asks,  "  When  did  it  first  become  a  settled  matter  of 
law  that  an  assignment  of  all  a  trader's  property  was  an  act 
of  bankruptcy  ? "  It  was  answered  by  Bramwell  an<l 
Willes,  aiyuendo,  "  in  WorttUy  v.  Dt  Matto$,  1  Bur.  461." 
The  Chief  Justice  referred  to  Devon  v.  WatU  (1  Doug.  86). 
In  a  note  to  Gmhavi  v  Chapman  it  is  said  to  have  been 
decided  earlier  in  Law  v.  Skinner  (2  W.  B.  988),  which  is 
there  asserted  to  have  been  decided  in  Easter  Term  15  Gvo. 
II.  Now,  when  we  examine  the  books  we  find  Vforseley  v. 
De  Mattot  (1  Bur.  478)  to  have  been  decided  in  Hilary 
Term,  31  Geo.  II.  (where  it  is  that  Lord  Mansfield  lays 
it  down  emphatically,  that  "a  conveyance  of  aXl  must 
either  be  fraudulently  kept  secret,  or  produce  an  immediate 
absolute  bankruptcy,")  and  Law  v.  Skinner  was  decided  in 
Easter  Term,  15  Geo.  III.  The  latter  case  is  a  very 
direct  authority  on  the  point  There  Appleford,  the  trader, 
in  consideration  of  £300,  assigned  to  the  phiintiff  two 
messuages  and  all  his  stock  in  trade,  by  way  of  mort- 
gage ;  but  his  household  goods  and  debts,  both  of  which 
were  very  trifling,  were  not  included  in  the  assignment. 
The  £300  was  not  paid  at  the  day,  so  that  the  mortgage 
became  absolute.  It  was  insisted  that  this  mortgage  of 
the  houses,  being  accompanied  by  an  assignment  of  all 
the  bankrupt's  stock-in-trade,  was  ipio  facto  an  act  of 
bankruptcy.  Worselty  v.  De  Mattot  was  cited  in  support 
of  that  proposition.  De  Grey,  C.J .,  said,  **  The  question 
here  turns  upon  this,  whether  the  deed  does  not  ipto  facto 
create  an  insolvency  in  the  trader.  If  so,  it  is  clearly  an  act 
of  bankruptcy,  and  void  against  creditors.  And  I  think  it 
creates  an  insolvency.  It  ia  an  assignment  of  all  his  stock- 
io'trade,  without  which  he  can  carry  on  no  business.  It  is 
of  all  his  substance,  except  bis  household  goods  and  debts, 
'  which  alone  were  insufficient  to  discharge  his  incumbrances. 


and,  therefore,  made  him  insolvent.  And  if  the  deed  be  in 
itself  an  act  of  bankruptcy,  the  mortgage  of  the  houses  in 
the  same  deed  is  equally  void  and  fraudulent."  It  is 
observable,  that  nothing  is  there  said  ofc  the  intent 
with  which  the  act — i.e.,  the  morl^^e — was  executed,  nor 
even  of  the  consideration,  the  act  itself— >e.,  the  assignment 
of  all  his  stock-in-trade — being  rultd  to  be  an  act  ot  bank- 
ruptcy. Devon  v.  Wattt  (1  Uoug.  87)  was  decided  in  tbe 
19th  year  of  Geo.  III.,  and  the  ruling  was  that  an  assign- 
ment of  a  lease  of  a  bankrupt's  estate  (made  in  contem- 
plation of  a  bankniptcy)  to  some  of  the  creditors  ia  an  act 
of  bankruptcy.  It  is  in  the  case  of  BattdU  v.  Simpn» 
(fully  reported  in  the  note  to  Devon  v.  Watt*,  from  page  88 
to  92)  that  the  law  is  fully  and  explicitly  laid  down,  ai 
already  stated.  In  this  latter  case  tlie  language  of  De  Grey, 
C.J.,  in  Law  v.  Skinner,  is  questioned,  and  objected  to,  for 
the  counsel  in  argument  for  the  defendant  says,  "  Aa  to  the 
case  of  Lav)  v.  Skinner,  it  was  decided  on  a  principle  which 
certainly  is  not  law,  for  the  Chief  Justice  is  there  made  to 
say,  that  the  question  turned  upon  this,  '  whether  the  deed 
did  not  ipio  facto  create  an  insolvency  in  the  trader  ;  that 
if  so,  it  was  clearly  an  act  of  bankruptcy.' "  Lord  Mansfield 
interposes,  "Yon  are  right;  a  man  may  be  insolvent 
without  being  a  bankrupt,  and  a  man  may  become  a 
bankrupt,  and  yet  be  able  to  pay  29>.  in  the  £1.  The 
reason  why  a  man  becomes  a  bankrnpt  who  conveys  away 
all  his  property  is,  that  he  thereby  becomes  totally  incapable 
of  trading."  Then,  in  delivering  judgment,  Lonl  Mansfield 
states,  "It  has  Been  settled  over  and  over,  that  if  a  trader 
makes  a'  conveyance  of  all  his  property,  that  is  instantly  an 
act  of  bankruptcy.  It  is  fraudulent ;  it  destroys  the 
capacity  of  trading."  Those  deeisiona  justify  the  atatament 
by  Cockbnm,  CJ.,  in  the  case  of  Woodho¥»e  v.  Jf«mqr, 
already  referred  to,  that  the  law  had,  years  ago,  been  so 
laid  down.  It  was  long  ago  decided,  in  Sitbert  v.  Spooner 
(1  M.  A  W.  714),  that  an  assignment  of  the  whole  of 
the  property  of  a  trader  is  an  act  of  bankruptcy,  without 
actual  fraud.  I  have  shown  that  tbe  same  principle  waa 
determined  a  century  before  the  case  of  Sitbert  v.  Spoontr, 
and  cannot  be  disputed  now.  Therefore,  upon  thoae 
authorities,  which  we  are  not  disposed  to  question  or 
disturb,  the  verdict  must  be  entered  for  the  plaintiffs,  pur- 
suant to  the  leave  reserved. 

O'Bbieit,  J. — In  this  case,  having  regard  to  the  evidence 
given  at  tiie  trial,  to  the  queKtiuns  left  to  tbe  jury  and 
their  findings  thereon,  I  am  uf  opinion  that  tbe  plaintiffs 
are  not  entitled  to  have  the  verdict  entered  for  them,  por- 
Buant  to  the  liberty  reserved.  My  brother  Barry,  at  the 
trial,  directed  tbe  jury  to  the  effect,  that,  if  they  should  be 
of  opinion  that  the  sale  and  conveyance  were  of  all  the 
l>ankrupt'8  property  with  a  colorable  exception,  and  were 
made  with  a  view  of  his  abecondiug,  they  should  find  for 
the  plaintiffs,  and  that,  in  considering  that  question,  they 
should  have  regard  to  the  evidence  of  the  agreement  for 
the  sate  having  been  made,  and  the  possession  given  under 
it  two  or  three  months  previously.  That  direction  in\  olved 
two  questions  : — 1st,  whether  all  Young's  property,  with  a 
colorable  exception  only,  was  included  in  those  deeds — and 
2nd,  whether  the  deeds  were  made  with  a  view  of  Young's 
absconding.  On  that  direction,  the  jury  fonnd  a  verdict  for 
tbe  defendant.  It  was  contended  by  the  plaintiffs  counael 
during  the  argument  that,  from  the  evidence  and  the  comae 
taken  at  the  trial,  it  clearly  appeared  that  all  the  property 
of  Young,  with  only  a  colorable  exception  (namely,  his  stock 
in  trade,  of  a  very  trifling  amount),  was  included  in  the  two 
deeds  of  sale  and  conveyance.  Assundng  that  to  be  the  case, 
the  finding  of  tbe  jury  would  necessarily  import  that,  in 
their  opinion,  the  deeds  were  not  made  with  tbe  view  of 
Young's  absconding.  Plaintiffs'  counsel  called  at  tlie  trial  for 
a  direction ;  they  did  not  require  any  other  questions  to  be 
left  to  the  jury;  and  they  now  contend,  not  merely  that  the 
finding  of  the  jury  was  against  the  weight  of  evidence,  but 
also,  tiiat  plaintiffs  were  entitled  to  have  a  verdict  directed 
lor  them,  witlmut  any  question  whatever  having  been  lelt 
to  the  }<nry.  There  was  evidence,  from  defendant's  exami- 
nation at  the^  trial,  and  from  his  depositions  in  banktaptcy 
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(whidi  were  giveD  in  evidence  by  the  plaintiflB),  that  aboat 
the  monbh  of  September  (two  moothg  previoui  to  the  date 
of  thoee  deeds),  the  defeuduit,  having  gone  security  for 
Tonng  and  lent  hiqa  money,  to  the  amount  altogether  of 
about  £200,  and  beiug  alarmed  at  hii  position,  had  urged 
Toung  to  give  him  some  seourity,  and  that  Young  then 
agroM  to  execute  the  bill  of  sale  and  oonveyance,  ai^  then 
gave  defendant  the  possession  both  of  the  furniture  and 
land,  whioh  were  EUDtequeutly  included  in  the  bill  of  sale 
and  oonveyanoe  ;  that  defendant  bad  such  pusaession  from 
the  time  of  that  agreement  till  the  ezeontion  of  the  bill  of 
sale  and  conveyance ;  and  that,  in  the  interval,  he  had  (on 
the  faith  of  said  agreement)  advanced  Young  two  further 
smna,  one  of  £20  and  the  <^er  (paid  on  the  execution  of 
the  deed)  of  £23,  making  together  a  further  advance  of 
£43.  Another  witness  (Mr.  Buckelny)  stated  that  he  was 
present  in  September,  when  Young  gave  defendant  the 
possession  of  the  furniture  and  land.  -  It  was  for  the  jury 
to  decide  whether  rach  evidence  was  to  be  believed,  and 
whether  they  were  satisfied  of  the  truth  of  defendant's  state- 
ments as  to  the  previous  agreement,  the  giving  up  of  pos- 
session, and  the  advance  of  the  £20  and  £23.  And  in  con- 
ndering  the  question,  whether  a  verdict  should  have  been 
directed  for  the  plaintiffi,  without  taking  the  opinion  of  the 
jury  on  the  evidence,  the  truth  of  those  statements  mnat 
be  assumed.  Supposing  then  (as  contended  for  by  plain- 
tiffs' counaelX  that  all  Young's  property,  with  a  colouraUe 
exception  only,  was  included  in  the  bill  o{  sale  and  convey- 
ance, we  have  then  to  consider  the  effect  of  the  previons 
agreement,  and  of  the  payment  of  the  £18  npon  the  faith  6f 
that  agreement.  In  Button  v.  OrutvieU  (5  E.  &  B.  16),  the 
Ull  of  sale  (which  comprised  all  the  trader's  property)  was 
exeonted  in  porsuanoe  of  an  agreement  made  about  two 
months  previously.  And  Lord  Campbell  stated  in  his 
judgment  (p.  20)  that  the  bill  of  sale  should  have  the  same 
effect  with  respect  to  the  trader's  creditors^  as  if  it  had  been 
executed  when  the  agreement  was  made.  And  in  the  re- 
cent case  of  JSs^parte  FMer  (L.  B.  7  Ch.  636),  Lord  Justice 
Mellisb  states  (p.  642),  as  a  general  rule  from  the  authorities, 
that  where  a  sum  of  money  is  advanced  upon  the  faith  of  a 
contract  to  give  a  bill  of  sale,  such  sum  should  be  treated 
as  advanced  upon  the  credit  of  the  bill  of  sale,  and  not  as  a 
part  debt.  In  considering  plaintiffs'  right  to  have  a  verdict 
entered  for  them  in  the  present  case,  we  must  (as  I  have 
already  said)  assume  the  truth  of  defendant's  evidence,  as 
to  the  pecuniary  dealing  between  him  and  Young,  and  as  to 
the  Inll  of  sale  and  eonveynnce  having  been  executed,  and 
the  £48  paid  in  pursuance  of  the  previous  agreement.  It 
follows,  therefore,  from  the  authorities  to  which  I  have 
referred,  that  we  should  deal  with  the  bill  of  sale  and  con- 
veyance as  having  been  executed  at  the  time  of  the  agree- 
ment, in  consideration  of  Young's  antecedent  debt  or 
liability  for  £200,  and  of  the  further  advance  of  £4S.  There 
was  much  discussiun,  during  the  argument,  upon  the  general 
question,  whether  an  assignment  by  a  trader  of  all  bis  pro- 
perty in  consideration  partly  of  au  antecedent  debt,  and 
partly  of  a  further  advance,  should  be  held  to  be  necessarily 
jxr  te  an  act  of  bankruptcy,  without  any  regard  to  the 
intent  of  the  parties,  the  circumstances  of  the  case,  or  the 
proportion  of  the  further  advance  to  the  value  of  the  said 
property.  In  HvMan  v.  Crutwdl  Lord  Campbell  states  his 
opinion,  that  such  an  assignment  would  be  of  itself  an  act 
of  bankruptcy  ;  but,  in  that  case  the  question  did  not  arise 
for  decision,  as  the  entire  consideration  for  the  bill  of  sale 
was  money  advanced  at  the  time  of  the  previous  agreement, 
and  the  opinion  expressed  by  Lord  Campbell  is  altogether 
inconsistent  with  the  subsequent  decisions  of  the  Court  of 
Common  Pleas  in  PmnM  v.  Reynold!  (11  C.  B.  N.  S., 
709),  and  ShrvbioU  v.  .Stuianu  (16  C.  B.  N.  3.,  432).  In 
each  of  those  cases  the  assignment  executed  by  tbe  trader 
included  all  his  property,  and  was  made  in  consideration 
partly  of  an  antecedent  debt  and  partly  of  a  subsequent 
advanca  It  has  been  decided  in  several  cases  that,  if  a 
trader  assign,  for  valuable  consideration,  not  the  whole  of 
his  property,  but  a  part  only,  reserving  to  himself  a  real 
and  substantial  portion,  snch  a  tran>action  (in  the  absence 
of  fraod)  would  not  neoeasaiily  be  au  act  of  bankruptcy. 


In  Pmndl  v.  Rq/ncldt,  Wiliea,  J.,  after  stating  that  proposi' 
tion,  further  states  (p.  722),  "that  a  present  substantial 
advance  of  money  put  the  transaction  npon  the  same  foot- 
ing as  an  assignment  with  a  substantial  exception  of  part 
of  the  property,  and  was  not  necessarily  an  act  of  bank- 
ruptcy." And  he,  also,  states  that,  if  the  present  advance 
bore  a  substantial  proportion  to  tbe  value  of  the  property 
assigned,  the  Court,  before  holding  the  deed  invalid,  "must 
be  satisfied  that  there  existed  an  intention  to  defeat  and 
delay,  and,  consequently,  to  defraud  the  creditors,"  and 
that  such  should  be  "  the  object,  not  only  of  the  baiikrapt, 
but  also  of  the  party  dealing  vriih  him."  In  the  subsequent 
case  of  SkntbtoU  y.  Suuami,  Erie,  C.J.,  stales  (p.  457), 
that  the  fact  of  the  bill  of  sale  asogning  aU  the  bankrupt's 
property  would  not  alone  avoid  the  transaction,  if  viJua 
was  given  first.  And  Willes,  J.  (p.  458),  states  expressly 
that  he  adhered  to  what  he  had  said  in  PaauU  ▼.  Rcj/wtlda, 
"  that  an  assignment,  by  a  trader,  of  all  his  property  and 
effects,  for  a  present  advance  of  put  of  their  value,  was  not 
necessarily  an  act  of  banknipt<^,  and  that  it  was  for  the 
jury  to  say  whether,  under  all  the  circumstances,  the  effect 
of  the  assignment  was  to  defisat  or  delay  creditor!."  In  the 
previous  case  of  Bdl  v.  Simpton  {2  H.  ft  N.  410)>  where 
the  assignment  included  substantially  tbe  entire  of  the 
trader's  property,  and  was  executed  in  consideration  partly 
d  an  antecedent  debt  and  partly  of  a  further  advance,  and 
the  trader  was  adjudged  a  bankrupt  in  nine  days  after- 
wards, the  Court  held  that  there  was  no  evidence  to  riiow 
that  the  assignment  was  an  act  of  bankruptcy.  With 
respect  to  the  cases  of  QraKant  v.  C&apmtm  (12  O.  B.  85), 
and  Woodhmue  v.  Murray  (U  R.  2  Q.  B.  634),  on  whioh 
plaintifib'  counsel  have  relied,  they  are  clearly  disttn- 
guishable  from  that  before  us.  In  the  former  case  an 
assignment  of  all  the  trader's  property  was  held  by  the 
Court  to  be,  in  itself,  an  act  of  buikruptoy,  although,  in 
addition  to  an  antecedent  debt  of  £240,  a  further  advance 
of  £200  was  given  by  the  grantee  as  part  of  the  considera- 
tion for  the  assignment.  Hie  general  question  as  to  the 
validity  of  such  an  assignment,  where  a  previons  debt  wsa 
taken  as  part  of  the  price,  was  considered  by  the  Court ; 
but,  by  referring  to  part  of  tbe  judgment,  delivered  by 
Jervis,  C.J.  (p.  104),  it  will  be  seen  that  their  decision  is 
grounded  npon  the  peculiar  form  of  the  assignment,  which 
not  only  transferred  to  the  grantee  all  the  property  which 
the  trader  then  bad,  and  the  money  advanced  (if  then  in 
his  poBseeeion),  but  iJso  professed  to  give  the  grantee  a  right 
to  take  all  the  future  acquired  property  of  the  trader,  even 
though  it  should  be  purchased  with  the  finrther  advance— 
so  that  the  trader  got  no  equivalent  for  any  part  of  the 
property  transferred — and  Jervis,  C.J.,  expressly  stated 
that  the  form  of  the  deed  made  it  unnecessary  for  the  Court 
to  consider  further  the  general  question.  'The  decision  in 
Orahcan  v.  CKopsum  was  relied  on  in  Bdl  v.  Sintpton,  and 
Pennell  v.  SeynoldM,  as  establishing  the  general  proposition 
that  an  assignment  of  aU  a  trader's  property  would  be,  in 
itself,  an  act  of  bankruptcy,  if  part  of  the  eonaideration 
consisted  of  a  previons  debt.  But  the  Court  did  not  give 
it  tliat  conotruction ;  and  Pollock,  C.B.,  states  in  £ell  v. 
iSunpxm,  "  It  cannot  be  inferred  fitan  Qraham  v.  OKapman 
that  a  present  advance  is  not  available.  Tbe  Court  held 
the  deed  to  be  an  assignment  of  eveiything  without  secur- 
ing any  present  advantage  to  the  bankrupt."  In  Wood- 
koiue  V.  jf  urray  (also,  here  relied  on  by  plaintiffs'  counsel), 
the  entire  consideration  for  the  assignment  of  all  the  trader's 
property  was  a  previous  judgment  debt ;  the  grantee  had 
issued  execution  on  the  judgment,  under  which  all  the  pro- 
perty was  seized,  and  the  grantee  withdrew  the  execution 
on  the  assignment  being  executed.  In  that  case  there  waa 
no  further  advance,  or  equivalent  given  to  the  trader,  and 
tbe  question  as  to  the  effect  of  a  further  advance  did  not 
arise.  .  That  question  was  much  considered  in  the  case  of 
Ex-parU  Fithcr,  already  mentioned,  in  which  several  other 
cases  were  referred  to,  and  in  which  Lord  Justice  Mfllish 
states,  as  the  result  of  the  authorities,  "  that  an  assignment 
by  a  debtor  of  all  his  effects,  partly  as  a  security  for  a  pa&t 
debt,  and  partly  as  a  security  for  a  substantial  fresh  advance, 
is  net  necessarily  an  act  of  bankruptcy."    In  my  opinion,  it 
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dearly  foUows  from  those  autboritiea  that  an  Msignmant 
of  all  a  tradar'B  property  would  nut  neoeaaarily,  of  itwlf, 
be  an  act  of  bankruptoy,  if  made  in  consideration  not  only 
of  an  antecedent  debt,  bat  also  of  a  sabstantial  further 
advance.  It  ia  true  that,  in  such  a  case,  although  the 
further  advance  be  of  a  snbrtantial  «moun^  there  may  bo 
ciraumataneea  to  ahow  thiit  the  assignment  wu  invaUd,  as 
having  been  executed  for  the  parpoae  of  defeating  or  delay- 
ing oredlton,  or  for  aome  other  parpoae  in  contravention  of 
the  policy  nf  the  bankruptcy  lawa.  But,  the  queetion  aa  to 
the  intent  and  object  of  the  partim  would  be  for  the  jury 
to  determine.  And,  in  the  preaent  oaae,  the  only  qoeetion 
left  to  the  jury  aa  to  the  object,  or  parpoae  for  which  the 
deeda  were  executed,  appears  to  have  been  found  by  thero 
in  defendant'a  favour.  With  respect  to  the  question, 
whether,  in  this  caaa,  the  further  wivanoe  of  £48  was  an 
advance  of  such  a  aubatantial  part  of  the  value  of  the  pro- 
perty as  would  prevent  the  assignment  from  being  neces- 
sarily, and  per  te,  im  act  of  bankruptcy — it  appears  upon  the 
evidence  that  the  value  of  the  proprr^,  assigned  by  the 
bill  of  sale,  was  about  £280,  that  the  landlord's  claim 
thereon  for  rent  was  £52,  leaving  about  £228  as  its  net 
value.  It,  also,  appeared  that  the  land  comprised  in  the 
deed  of  conveyance  was  subject  to  a  charge  veated  in  the 
Irish  Church  Commiaaionera,  to  an  annuity  of  £13,  and  to  a 
mortgage  to  the  National  Bank ;  and  it  waa  not  ahown 
what  waa  the  value  of  the  land,  or  whether  it  was  or  waa  not 
more  than  sufficient  to  meet  those  charges.  There  was, 
tberefort),  no  evidence  that  the  value  of  the  property 
aasigued  amounted  to  more  than  about  £228 ;  so  that  the 
sum  of  £48  advanced  was  little  less  than  £76  of  the  net 
value.  And  the  question  ia  whether,  under  all  the  ciroom- 
atancea  of  the  caae,  that  advance  is  to  be  oonaideied  ■■ 
being  (to  use  the  words  of  Willes,  J.,  in  Pennell  v.  Regndldi) 
the  advt^ice  "of  a  substantial  part  of  the  value  of  the 
property '!"  If,  in  the  present  case,  no  farther  advance 
whatever  waa  made  by  the  defendant  to  Youns,  in  addition 
to  the  antecedent  debt,  then  the  plaintiffs  would  be  entiUed, 
as  matter  of  law,  to  have  a  verdict  directed  for  them,  as 
the  deedn  included  all  the  property  of  Young,  with  only  a 
coloarable  exception.  Tlie  further  advance,  however,  alters 
the  caae.  The  amount  of  that  advance  was  to  be  con- 
sidered by  the  jury,  together  with  the  other  circumittanaea 
of  thu  caae,  in  coming  to  a  conclusion  on  the  question 
whether  the  deeds  were  executed  for  the  purpose,  or  had  the 
effect  of  defeating  or  delaying  Young's  creditors.  But, 
having  regard  to  the  finding  of  the  jury  on  the  question 
left  to  them,  the  plaintiff  would  not  be  entitled  to  have 
the  verdict  directed  for  them,  except  we  should  hold,  as 
matter  of  law,  that  the  small  amount  of  the  advance  neoes- 
aarily  made  the  execution  of  those  deeds  an  act  of  bank- 
ruptcy, independent  of  any  consideration  of  such  other 
circumstancea.  It  may  be  that,  having  regard  to  the 
amount  of  that  advance,  and  to  those  other  circumstances, 
the  jury  came  to  a  wrong  conclusion  in  finding  that  the 
deeda  were  not  executed  with  a  view  of  Young's  abscond- 
ing ;  and  if  plaintiffs  merely  sought  to  set  aaide  the  verdict, 
already  obtained,  aa  being  against  the  weight  of  evicienoe, 
there  would,  in  my  opinion,  be  atrong  groanda  for  our 
doing  80,  and  for  our  aending  the  caae  for  a  new  trial.  It 
ia,  however,  a  very  different  question,  whether  plaintiffs 
are  entitied  to  have  the  verdict  now  entered  for  them. 
The  queation  whether,  upon  the  evidence  given  at  the 
trial,  the  execution  of  those  assignmenta  oonatituted 
an  act  of  bankruptcy  or  not,  was  for  the  consideration 
of  the  jury,  subject,  of  course,  to  the  principlea  of  law 
laid  down  by  the  judge  aa  to  what  would  conatitute  auch 
an  act.  The  reservation  at  the  trial,  giving  plaintiffa 
liberty  to  have  the  verdict  entered  for  them,  contained  no 
proviaion  that  the  Court  should  be  at  liberty  to  draw 
inferences  of  fact  from  the  evidence ;  and,  therefore 
(according  to  the  practice  in  this  country),  we  should  not, 
in  my  opinion,  aubatitute  ourselves  for  a  jury,  by  deciding 
that  the  further  advance  of  £43  waa  ao  insufficient  in 
amount  aa  necesaarily  to  make  the  execution  of  these  deeda 
an  act  of  bankruptcy.  Can  it  be  laid  down  by  the  Court,  as 
matter  of  law,  that  the  £43  was  so  insufficient  in  amount  as 


that  it  oonld  not  he  relied  on  ia  mpport  of  the  daadst  la 
the  case  of  Bx-pairtt  Fiihtr  it  appaarad  that  the  aasigiiiiiiiiil 
included  all  the  trader's  prupetly,  thsft  the  raiam  at  sodi 
property  was  £718,  that  the  anteoedent  debt  wb  £684,  aad 
that  the  amount  of  the  farther  advance  WM  only  £100 — 
being  sinnething  leas  than  on«-wventh  of  tbe  vane  of  th« 
property  aangned,  aod,  aooordingly,  leas  in  propoitioa  to 
it  waa  the  Mlvanoe  in  the  present  caaa  ia  to  the  vahis  at 
Young's  pmperty.  And  vet.  Lord  Jaatioe  Mdlish  states 
(p.  644),  "We  do  not  think  that  ««  can  lay  down,  as  matter 
of  law,  that  the  araallneaa  of  tbe  amount  of  tlw  advanoa 
necessarily  makes  the  bill  of  aale  an  aot  of  bankruptoy,  bat 
we  think  it  afforda  atrong  evidenoe  that  the  principal  object 
of  the  parties  in  the  whole  tranoaotioD  was,  not  to  enable 
the  bankrupt  to  continue  his  trade,  but,  to  aecnre  to  Hr. 
Wells  the  repayment  of  his  past  advance."  And  it  appears 
that  the  Court,  upon  the  entire  evidence  in  the  case,  came 
a  priori  to  tbe  condnsion  that  auch  was  the  object  of  ths 
parties  in  tbe  transaction.  That  case,  and  two  other  oases 
in  equity — via.,  &i-parte  PoxUy  ( L.  K.  8  Ch.  616)  and  /a  ra 
Wood  (L.  B.  7  Oh.  802)— have  been  relied  on  by  plaintifii' 
counsel,  as  showing  that,  notwithstanding  tbe  finding  of  tin 
jury,  we  should  act  upon  oar  own  opinion  of  the  evidenoe, 
and  enter  a  verdict  for  plainti&  But  judges  i»  eqnitf, 
exercising  the  functions  of  jurors  as  well  as  of  judges,  lubva 
a  power  of  dealing  with  and  acting  on  the  avidenee  befoss 
tbem  which  Courts  of  Common  Law  do  not  possess,  except 
it  be  given  to  them  by  the  consent  of  the  parties.  And  it 
appears  to  me  that,  according  to  the  npini<m  of  Loid 
Justice  Mellish  in  Ex-parte  Fithtr,  the  smaUaeaa  of  the 
amount  of  the  advance  in  the  preaent  ease  doea  not 
necessarily  make  the  execution  of  the  deeds  in  question  an 
act  of  bankruptcy.  In  the  case  of  SAruAsote  v.  gsiaisil, 
already  mentioned,  in  which  an  assignment  of  all  the 
trader's  property  was  upheld,  tbe  v^ae  of  the  property,  or 
tbe  amount  of  tbe  antecedent  debt,  or  farther  advance  is 
not  mentioned,  but  Erie,  C,J.,  states  that  it  was  a  small 
advance.  We  have,  also,  been  referred  by  plaintiffs'  oolnixel 
to  some  cases  at  law,  as  showing  that  even  Courts  of  Law 
might  (without  regard  to  the  finding  of  the  jury)  act  opon 
the  conclusions  which  they  themselves  drsw  from  the 
evidence,  as  to  such  assignments  being  acta  of  bankruptcy  or 
not,  and  might  enter  tiie  verdict  aoccrdingly.  But,  npon 
examining  iSioae  cases  it  will  be  found  that  they  are  no 
authority  for  our  adopting  that  course  in  tbe  preaent  caae. 
In  two  of  theae  caae»—Leaix  v.  Young  (2  £.  ft  B.  956)  and 
BittlaUme  v.  Cook  (6  E.  &  &  296)— the  power  of  drawing 
inferences  of  fact  from  the  evidence  was  expressly  given  to 
the  Court  by  the  reservations  at  the  trial.  In  Nemtan  ▼. 
Chandler  (7  East.  186)  the  queation  came  before  the  Court 
upon  a  caae  atated  for  their  opinion.  In  WoodKamie  v. 
Mwrray,  and  Qraham  v.  Ohapnum  (already  mentioned)  the 
aaaignmenta  included  the  entire  of  the  trader'a  propertj.  In 
the  former  of  those  oases  there  was  no  further  adranoa 
whatever,  as  the  consideration  of  the  assignment ;  and  in 
the  latter  case  it  appears,  from  what  I  have  already  stated, 
that  the  decision  proceeded  npon  the  ground  that,  in  oonae- 
queuoe  of  tbe  provision  in  the  deed  as  to  the  trader's  fntnre 
acquired  property,  there  was,  in  fact,  no  equivalent  given  to 
tbe  trader  for  any  property,  and  the  Court  considered  tbe 
case  aa  if  there  had  been  no  farther  advaaoe  whatever.  In 
those  two  caaes,  therefore,  there  was  no  question  aa  to  the 
sufBoiency  of  the  further  advance,  and  the  Courts  were 
clearly  authoiiied  to  enter  the  verdicts  they  did,  holding  ■■ 
matter  of  law  tfaat  an  assignment  of  all  a  trader's  property, 
in  consideration  merely  of  an  anteoedent  debt,  was  in  itself 
an  act  of  bankruptcy.  In  SmiOi  v.  Oannon  (2  E.  ft  B.  7S) 
the  jury  found  that  the  assignment  was  an  act  of  bank- 
ruptcy, and  the  Court  held  that  there  waa  evidence  to 
warrant  such  finding.  In  some  othvr  of  the  cases  cited  the 
verdicts  of  the  jury  were  only  set  atdde,  and  new  trials 
directed.  But  no  caxe  haa  been  citrd  whiob,  in  my  opinion, 
would  warrant  our  entering  a  verdict  for  plaintiffa  in  the 
preaent  case.  Defendant'a  counael  have  reliiid  upon  the  deci 
aion  io  Xe  Gau  (Ir.  R.  2  £q.  SIO,  2  Is.  L.  T.  40).  In  t>-at 
caae,  however,  the  greater  part  of  the  trader's  property  waa 
nut  included  in   the  asaignmeot,  and  title  fiwta  in  other 
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Jakb8  tt  cd.,  AssioMBES  or  Yoims,  v.  Mobiabtt. 


[Q.B. 


ictpeetR  were  eaentiaUy  different  {mm  tfaoae  before  ob  ;  but, 
the  obiervatioiis  of  Lord  Jartioe  Christian  aie  in  some 
lespeots  appUraUe  to  the  preaeot  esse.  With  respect  to 
the  genenl  qnestaoB  of  an  assignment  by  a  trader  being  an 
mat  of  bankmptoj,  he  states  (p.  310),  "The  qoestion  is,  in 
its  entirety,  nue  for  the  jnry,  and  it  is  for  them  to  say 
whether,  under  ail  the  dreanutanoes,  the  effect  of  the 
assignment  is  to  defeat  and  delay  creditors."  If  the  jnry 
have  in  this  case  come  to  a  wrong  ooachuioD,  we  have  the 
power  of  setting  their  verdict  aside ;  bat  I  am  of  opinion, 
for  the  reasons  I  have  stated,  that  the  plaintifb  are  not 
entitled  to  have  the  verdict  now  entered  for  them. 

FirzoMBALD,  J. — I  qpite  ocmear  in  the  jadgmeat  of  my 
liord  Chief  Justice.  The  question  of  law  bronght  before 
ns  is  one  on  which  no  doubt  should  be  allowed  to  rest. 
There  has  been  a  long,  nniform  oonrse  of  decision,  com- 
mencing more  than  a  centdry  since,  establishing  the  role 
tliat  an  asaignment  by  a  trader  In  embarrassed  cironm- 
stanoes  of  all  bis  e£bcts^  or  of  all  save  a  colourable  part,  to  a 
creditor,  in  conaidetation  of  a  pre-existing  debt,  is  ipao  ftteto 
an  act  of  banlcroptoy,  and  void  against  the  assignees  in 
bankruptcy,  independent  of  the  intentiiia,  in  point  of  fact, 
with  which  it  was  executed.  The  intention  to  defeat 
the  creditors  is,  in  such  case^  assumed  by  the  law.  The 
reason  is  given  by  Lord  Mansfield  in  Contpton  v.  Bedford 
(1  W.  B.  862) — "Because  the  very  deed  of  assignment 
makes  him  a  bankrupt ;  he  not  having  anything  left  to  trade 
upon.  ThedeeditseU  isan  act  of  bankroptoy."  He  adds. 
"  Other  oases  that  have  since  been  adjudged  were  where  oil 
the  effects  were  assigned  over ;  but  I  never  gave  my  opinion 
on  these  cases  without  at  the  same  time  declaring  that  an 
exception  of  part  (that  was  freudolent  only)  would  not  make 
the  assignment  valid."  The  long  train  of  authorities  referred 
toby  my  Ijord  Chief  Justice  shows  that,  down  to  the  present 
time,  tUs  rule  has  been  steadily  acted  apon  ;  and  I  never 
heard  any  doubt  cast  on  it  whilst  practising  at  the  Bar, 
nor  since  I  have  sat  here  until  in  the  present  case.  Then, 
does  the  present  case  fall  within  itt  and  if  so,  was  there  any 
question  to  be  left  to  the  juiy  ?  The  assignment  and  bill  of 
sale  parport  to  be  dated  the  2l8t  of  November,  72,  and 
the  bill  of  sale  is  expressed  to  be  "  in  consideration  of  £250, 
for  £200  of  which  the  said  Michael  Moriarty  is  security 
for  the  said  J.  Young,  and  the  remaining  £50,  paid  by 
the  said  J.  Young  to  the  said  M.  Moriarty  at  or  imme- 
diately before  the  ensealing  and  delivery  of  those  presents." 
The  £50,  however,  was  not  in  fact  paid  by  the  said  J. 
Young — although  it  is  said  that  Moriarty  gave  Young  £28; 
but  if  he  did,  it  was  to  pay  his  expenses  in  going  to  America. 
The  defendant  was  examined  as  a  witness  for  the  plaintiffs, 
and  he  states  ■' Yuung  was  my  brother  in-law.  He  went 
to  America  on  the  22nd  of  November.  He  had  shop  goods 
besides  the  famiture,  but  T  conld  not  say  there  was  £10 
worth — there  was  £5  worth.  Two  or  three  days  before  the 
bill  of  sale  was  exaooted  I  knew  he  was  going  to  America." 
If  the  case  rests  on  the  transfer  of  the  21st  of  November, 
there  clearly  was  no  question  for  the  jury.  The  transfer 
was  of  ali,  save  i,  part  which  the  witness  values  at  £6.  I 
will  not  say  that  it  was  a  fraudulent  exception.  It  is  just 
as  probable  that  it  was  omitted,  either  unintentionally,  or 
because  it  was  not  worth  including.  The  law  infers  that 
such  a  transaction  was  a  fraud  on  tbe  creditors,  and  entered 
into  with  intent  to  defeat  them,  as  it  necessarily  has  that 
result.  But  it  was  urged  that  the  defendant  did  not  rest 
on  the  assignments  of  the  21st  November  alone,  and  that 
there  was  a  prior  transfer  two  or  three  months  previously. 
That  appears  to  rest  on  a  passage  of  the  defendant's 
evidence,  as  set  out  in  the  report  of  the  learned  Judge 
who  presided  at  the  trial  —  "I  bad  possession  of  the 
land  and  furniture  two  or  three  months  before."  But, 
I  read  this  as  a  portion  of  the  same  transaction,  which 
the  parties  endeavoured  to  complete  by  the  bill  of  sale 
of  November.  It  is  quite  true  that  a  gift  of  personal 
property  may  be  effected  without  deed  or  writing,  if  it 
has  been  carried  into  effect  and  coupled  with  actual  posses- 
■inn ;  but  if  the  prior  dealing  here  was  of  that  character, 
it  woald  be  in  itself  equally  an  act  of  bankruptcy,  as  it  was  a 


transfer  of  the  same  property,  l>eing  all  that  the  trader  had, 
in  considention  of  a  pre-existing  liability.  In  my  opinioD, 
there  was  no  question  to  send  to  the  jury;  the  judge  ought 
to  have  directed  a  verdict  for  the  plaintiffs ;  and  I  am,  further, 
of  opinion  that  the  verdict  the  jury  did  find  was  perverse. 
The  defendant,  in  the  argument,  rested  principally  on  the 
case  of  Bell  v.  Simpmn,  as  estal>Iishing  that  there  was  a 
question  for  the  jury,  and  that  the  verdict  ought  not  to  be 
disturbed,  I  do  not  mean  to  express  any  opinion  on  that 
case,  and  I  confine  myself  to  showing  tiiat  it  ought  not  to 
affect  our  dedsion.  That  case  is  n^cally  different  from 
the  present.  There,  the  bankrupt,  brang  indebted  to  the 
defendant  in  £60,  and  pressed  by  the  defendant  for  payment, 
oSered  to  sell  bim  his  fixtures  and  trade  effects,  valued  at 
£120  17b.,  to  be  paid  for  by  defendant  in  cash  to  the  extent 
of  £70  17s,,  and  the  residue  to  go  in  satisbotion  of  the  old 
debt.  The  money  was  paid,  and  a  bill  of  sale  was  executed. 
It  was  an  assignment  of  the  whole  of  the  trader's  available 
effects,  but  not  in  consideration  of  a  pre-existing  liability 
alone.  The  larger  portion  of  the  consideration  was  an 
equivalent  in  cash.  If  the  bankrupt  had  simply  paid  the 
defendant  his  debt  on  pressure,  the  transaction  might  have 
been  upheld,  and  what  he  did  was,  in  eflfect,  to  pay  the  debt 
by  a  portion  of  his  effects  and  sell  the  residue  for  £70  17s. 
The  Court  thought  the  transaction  honest  and  bond  fide, 
and,  bdng  put  in  place  of  the  jury,  upheld  it.  There  the 
bankrupt  got  an  equivalent.  The  distinction  is  obvious,  I 
am  not  to  be  understood  as  expressing  wproval  exactly 
of  the  reasoning  of  the  Court  in  that  decision,  but  it 
is  unnecessary  now  to  quarrel  with  it.  If  the  question 
before  ns  was  whether  the  verdict  in  this  case  ought 
on  the  weight  of  evidence  to  be  permitted  to  stand,  I 
apprehend  that  there  would  be  no  difference  of  opinion 
in  holding  that  it  was  quite  contrary  to  the  evidence,  on  the 
question  submitted  by  the  learned  judge.  Such  a  case 
ought  not  to  go  to  a  second  trial  unless  the  plaintiffs  desire 
it;  and  we,  therefore,  enter  the  verdict  for  the  plaintiffs, 

Babbt,  J, — ^I  do  not  intend  to  deliver  any  lengthened 
judgment.  I  only  wish,  while  expressing  my^concurrence 
wit£  my  Lord  Chief  Justice  and  my  brother  Fitzgerald,  to 
bring  to  recollection  the  mode  in  which  the  case  was  pre- 
sented at  the  trial.  It  has  been  suggested  that  there  may 
be  several  questions  upon  which  the  opinion  of  the  jury 
may  be  taken  in  such  a  case ;  but,  no  such  questions  were 
raised  or  hinted  at  during  the  trial  Neither  party  sug- 
gested that  I  should  leave  to  the  jury  any  question  save 
those  which  I  did  leave,  and  upon  which  the  jury  found, 
viz : — Ist  (at  defendant's  instance).  Whether  the  assignment 
was  made  with  fraudulent  intent  to  delay  or  defeat  the 
creditors !  2nd  (at  plaintifi'  instance).  Was  it  made  with 
a  view  to  the  bankrupt's  absconding  t  The  state  of 
facts  appearing  at  the  trial  is  as  follows : — Whether 
regard  be  had  to  the  transaction  of  September  or  the 
transaction  of  November,  or  to  both  combined,  there  was 
a  transfer,  by  parol  or  by  deed,  of  all  the  chattels  and 
real  property  of  the  bankrupt  (with  a  colourable  exception), 
and  this  assignment  was  in  coiiidderation  of  past  debts,  and 
liabilities  already  incurred  by  the  defendant  as  surety  for 
the  bankrupt.  The  bill  of  sale  recited  a  consideration  of 
£50 ;  but  there  was  no  evidence  that  that  sum,  or  any  part 
of  it  was  paid.  There  was  soms  evidence^  not  deraied 
important  or  at  all  relied  npon  by  the  defendant,  that  be 
^ad,  between  September  and  November,  paid  another  debt 
of  the  bankrupt,  either  to  save  the  chattels  from  execution, 
or  because  he  was  liable  as  surety.  It  aoddentally  fell 
from  the  defendant,  while  giving  his  evidence,  that,  the  day 
before  the  bankrupt  went  to  America,  be  gave  him  a  sum  of 
about  £20 ;  but  that  payment  was  not  relied  upon  by  the 
defendant's  counsel  as  being  any  payment  on  account  of  the 
£50,  It  was,  obviously,  a  present  in  order  to  enable  the 
bankrupt  to  leave  the  oountiy.  Under  those  droumstances, 
I  cannot  distinguish  this  case  from  the  ordinary  case  of  an 
assignment  by  a  trader  of  all  his  property,  in  consideration  of 
a  previously  existing  debt,  which,  according  to  a  long  series 
of  authorities,  is  established  to  be  an  act  of  bankruptcy,  I, 
therefore,  concur  in  the  judgment  of  the  Court,  that  the 
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TixpaoN  V.  Ualtoh — ^Fluih  v.  Ymmiioii.^Jn  re  M'Dohooh. 


[Bar.  G. 


TarHiot  abunld  be  entered  far  the  plainlifli,  thonj^  I  do  eo 
with  regret,  as  I  pit^  the  imfortaaato  defendant,  who  ia 
mined  by  Ua  ezoeaiTe  good  natore  tow»rda  the  bankrupt. 


TiMPsOH  V.  Dai-toii. 

(Before  the  aame). 

RgxjrUd  ty  E.  N.  Blakb,  Eaq.,  Bairister-at-l*w. 

May    23,    1874 Pleading — F)raud»denl    representa- 

tian—DupUdtif — Setting  ariia  mmnumt  and  jUamt. 

On  motion  to  set  aade  paragraphs  of  a  tummont  and 
plaint,  averring  tiat  the  defendant,  knowing  that  a  horte 
toas  Muound,  bj/  then  /raudulentlg  "  concealing  from  the 
plaintiff  that  Mid  horte  was  vnsound,'"  and  representing 
to  him  that  it  toas  sound,  induced  the  plaintiff,  who  was 
ignorant  of  such  unsoundness,  to  bug  the  home. 

Held,  that  the  words  "  concealing  from  the  plaintiff 
that  said  horse  toas  unsound"  should  he  struck  out. 

Motion  that  the  third  and  fourth  paragraphs  of  the 
aommoiu  and  pkint  be  struck  out,  or  ameMed,  as  being 
double,  ambigiions,  and  embarrassing. 

The  first  and  second  paragraphs  ware  for  breach  of 
warranty  that  a  horse  sold  to  tae  plaintilT  was  sound. 
The  thinl  paragraph  was  as  follows : — "  That  the  defen- 
dant was  poss^sea  of  a  horse  which  the  defendant  then 
well  knew  was  unsound,  and  the  defendant,  by  then 
fraudulently  eoncecUing  from  the  plaintiff  that  the  said 
horse  was  unsound,  and  representing  to  him  that  it  was 
sound,  induced  the  plaintiff,  who  was  ignorant  of  sndi 
unsoundness,  to  buy  the  said  horse  for  £84,  which  the 

?ilaintiff  paid  to  the  defendant;  whereby,"  &c.  The 
onrth  paragraph  was  alike  in  terms,  save  that  the 
representation  alleged  was  "that  the  said  horse  waa 
sound,  as  far  83  the  defendant  knew." 

HemphiU,  Q.C.  (with  him  Gibbon),  in  support  of  the 
motion. 
Armstrong,  Serjeant  (with  hira  itoHog),  contra. 
The  following  authorities  were  cited  :—J^rsons  t. 
O'Toole,  8  Ir.  L.  T.  R.  72;  Redmond  t.  Clarke,  4  Jr. 
L.  T.  475 ;  Fitzgerald  t.  Thompmm,  9  Ir.  Jur.  N.  8.  53. 
Per  CdbiaH. — Let  the  third  and  foorth  paragrapha  be 
amended,  by  striking  thereout  the  words  "concealing  from 
the  plaintiff  that  sud  horse  was  nnsound." 


LAITD  SESSIONS. 

(Before  Hon.  Charus  Trench.) 

Flthh  v.  Ybbnoii. 

Oct.  19, 1874 — L.  ir  T.  Act,  \870—Oonmentation/br 
disturbance — /mpronements — Waiver  of  notice  to  quit— 
Ejectment,  for  non-payment  of  subsequent  rent. 

On  March  20th,  1874,  a  landlord  served  a  yearly 
tenant  with  notice  to  quit,  and  subuquently,  on  Mmw 
i&th,  a  year's  rent  having  fallen  due,  served  him  with  a 
cioU  bill  yeetm»ntf)rnon-pm/menl  thereof,  on  which  a  decree 
was  had,  and  possession  of  the  holding  obtained.  On  a. claim 
■  by  the  tenant  under  theL.irT.  Act  (Ir.),  1870,  for  compen- 
sa&m,  by  reason  of  the  disturbance  in  occupancy  by  means 
of  the  service  oflM  notice  to  quit. 

Held,  that  the  claimant  was  not  entitled  to  compensation, 
as  the  service  of  the  ejectment  for  non-payment  of  rent 
subsequent  to  the  notice  to  quit  operated  as  an  implied 
waiver  of  the  notice  to  quit. 

This  was  a  daim  under  the  L.  &  T.  Act,  1870,  on 
behalf  of  Mr.  John  Flynn,  to  recover  from  Mr.  J.  £. 
y.  Yemon,  of  Clontarf  Castle,  £243  lOs.,  for  disturb- 
ance in  oocnpane^,  improvements,  unexhausted  ma- 
nures, &c  There  was  a  cross  claim  for  set-off,  but  it 
was  not  entered  into,  in  consequence  of  the  decision 
arrived  at.    The  case  was  heard  at  the  Land  Sessions 


for  the  County  Dublin,  wben  the  following  fiuta 
appeared : — The  claimant  was  tenant  to  the  reqiondent 
of  lands,  held  at  the  yeariy  rent  of  £41.  On  ManA 
30th,  1R74,  the  respondent  served  him  with  a  notiee  t« 
quit,  and  subsequently,  a  year's  rent  having  fallen  dne^ 
on  the  2Jth  of  March  served  him  with  a  civil  bill  eject- 
ment for  non-payment  of  rent.  The  ejectment  was 
tried,  and  a  decree  obtained  by  the  respondent  at  the 
June  SeauoBS.  The  present  claim  was  brought  for  the 
disturbance  in  occupancy,  &c.,  by  the  notice  to  quit 
which  had  been  served  upon  the  claimant. 

J.  A.  Uurran,  for  the  claimant. 

Monroe,  for  the  reapondeat. 

lie  Craixkak  decided  that  the  claimant  waa  not 
entitled  to  compensation,  as  the  anbseqnent  serving  on  bim 
of  the  qectmsnt  for  oon-paymeot  of  rent  waa,  in  effect,  an 
implied  waiver  of  the  previona  notice  to  quit,  and  as  it 
was  on  the  writ  of  ejectment  that  a  decree  was  had,  and 
ponesaion  of  the  holding  obtained. 

Attorneys  for  the  clumant :  Ennis.and  Son. 
Attorney  for  the  respondent :  C.  Fitzgerald. 

COURT  OF  REVISION. 

(Before  W.  S.  B.  Eatb,  Esq.,  LL.D.) 

In  re  Bmr.  A.  L  M'DoRoea. 

Oct  9,  17,  1874 — Lodger  Franchise — RepresenltOion 
of  the  Pemle  (Ir.)  Act,  1868,  «.  4.—CbUege  Rooms. 

On  a  daim  to  be  registered  a  voter  in  respect  of  lodg- 
ings, under  31  ^  32  Vict.,  c  49,  s.i,it  appeared  that  Ae 
claimant  oocufMi  separately  and  as  sole  tenant,  and,  far 
the  twelve  months  preceding  July  20,  1874,  resided  m 
rooms  on  the  ground  floor  of  a  building  in  Trimty  College, 
and  within  its  walls,  which  were  of  the  clear  yearly  value, 
if  let  unfurnished,  of  £10.  The  rooms  were  let  to  him  at 
a  year's  rent ;  but  no  period  for  his  tenancy  was  fired  or 
agreed  upon.  On  the  landings  of  several  other  storeys  in 
the  same  building  there  were  smilar  sets  of  rooms,  each 
set  being  separate  from,  and  not  communicating  with  ang 
other  set ;  and  no  person  had  a  right  to  enter  the  claimant't 
rooms  without  his  permission.  The  rooms  would  not  have 
been  let  to  the  claimant  had  he  not  been  connected  with  the 
College,  and  engaged  in  its  work. 

Held,  that  the  claimant  was  entitled  to  be  registered  a 
voter,  as  a  lodger,  within  the  meaning  of  the  Representation 
of  the  PeoDle  (Ir.)Act,  1868,  s.  4. 

Claim,  by  the  Rev.  A.  L  M'Donogh,  to  be  registered 
Toter  for  the  city  of  Dublin,  in  respect  of  lodginn, 
under  31  <&  32  Vic.,  c  49,  s.  4.  The  facU  suffioenSy 
appear  in  the  judgment  of  the  Court.  There  were 
other  similar  claims,  which  were  governed  by  the  deci- 
sion on  this  claim. 

Mr.  J.  F.  Goodman  and  Mr.  Mathews,  in  support  of 
the  claim. 

Mr.  MSheehy  and  Mr.  W.  K.  (yShatghnessy,  contra. 

The  Babbistkb.  — I  have  given  these  oases  the  best  oonaide- 
ration  in  my  power,  aud  I  will  now  state  shortly  the  grounds 
npon  which  I  make  my  decision.  This  ia  a  cl^m  under  the 
lodger  franckise.  The  Act  of  Parliament  under  which  Mut 
fraochiu  was  oteated  is  the  31st  &  32iid  Vio.,  cap.  49,  aec.  4. 
It  provides  every  man  shall  be  entitled  to  t>e  registered  as  a 
voter,  Ac,  who— 1.  Is  of  full  age,  &&  2.  As  a  lodger  ban  occu- 
pied in  such  city,  town,  or  borough,  sepanktely,  and  aa  sole 
tenant  for  thetwdve  months  preceding  the  20th  of  July  in  any 
year,  the  aame  lodgings,  saoh  lodging*  being  part  of  one  ud 
the  same  dwelling-houae,  and  of  a  clear  yearly  value,  if  let  an* 
famiahed,  of  £10  and  upwards';  and — 3.  Has  resided  in  such 
lodgings  dating  the  twelve  montha  immediately  preceding  the 
20th  of  J  uly,  and  has  claimed  to  be  registered  aa  a  voter  at  tJha 
nest  ensuing  registration  of  voters.  The  K«v.  Albert  Irwia 
M'Donogh  appeared  before  me  and  claimed  to  be  registered 
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aa  a  lodger  io  Nupect  of  the  rooms  on  the  grocnd  floor  in  the 
building  No.  10,  Trinity  College.  The  claimant  occupied 
■eparatelj  and  aa  w>le  tenant,  and  resided,  for  the  twelve 
montha  preceding  the  20th  July,  1874,  in  these  rooms,  which 
were  of  the  clear  yearly  value,  if  let  unfurnished,  of  £10. 
The  rooms  were  let  to  him  at  a  year's  rent ;  but  no  period 
for  his  tenancy  was  fixed  or  agreed  upon.  The  rooms  he 
occupied  are  in  the  building  known  as  Ko.  10,  Trinity 
Collegf,  and  snch  building  is  within  the  walls  of  the  College. 
The  rooms  of  this  and  of  the  other  claimants  are  separate  from, 
and  do  not  open  into  any  other  rooms.  On  the  landings  of 
the  several  other  storeys,  in  the  same  building,  there  are 
similar  sets  of  rooms,  each  set  of  rooms  being  separate  from, 
and  not  communicating  with  any  other  rooms.  No  one 
had  any  right  to  enb-r  the  claimant's  rooms  except  by  his 
permiasion.  The  claimant  admitted  that  the  rooms  would 
not  have  been  let  to  him  if  he  had  not  been  connected  with 
Uie  college,  and  engaged  in  its  work.  It  waa  contended 
before  me  that  the  claimants  were  entitled  to  be  registered 
aa  lodgers,  and  that  no  real  distinction  exiHted  between  their 
case  ud  that  of  persons  occupying  and  residing  in  apart- 
ments in  houses  entirely  let  in  tenements.  On  the  other 
band,  it  was  contended  that,  ia  the  case  before  me,  there 
waa  ancb  sn  actual  severance  of  the  rooms  aa  to  constitute 
aeparate  dwellings ;  and  the  case  of  Lang  v.  Edward*  was 
relied  on.  There  can  be  no  doubt  one  of  the  most  important 
cases  upon  the  lodger  franchise,  if  not  the  most  important, 
is  the  case  of  Edwardi  v.  Lang,  Ir.  R.  8  C.  L.  395.  In  fact,  I 
consider  the  principles  established  by  the  decision  of  the 
Conrt  of  Exchequer  Chamber  in  that  case  to  rule-  the  pre- 
aent.  The  particulaisof  it  are  these: — The  entire  of  thehoose 
in  which  the  claimant  resided,  and  out  of  which  be  claimed, 
was  let  ODt  in  tenements.'  lie  landlord  did  not  reside  on 
the  premises,  and  had  not  retained  any  portion  of  them  in 
his  own  hands,  nor  had  he  any  caretaker  residing  in  the 
house,  neither  had  he  any  key  of  the  outer  door,  nor  any 
meana  independently  of  the  will  of  the  tenants  of  admitting 
himself  into  the  house,  if  the  outer  door  were  closed.  The 
Coart  of  Exchequer  Chamber  iFitzgerald,  B.,  di»senting) 
held,  reversing  the  decision  of  the  reviidng  barrister,  that  the 
claimant  waa  entitled  to  be  registered  as  a  lodger.  That 
case  was  followed,  during  the  same  sitting  of  the  court,  by 
the  case  of  Lang  v.  Edwardi,  in  which  was  raised  the  same 
question  which  is  now  before  me.  It  is  reported  2  Ir.  L. 
T.  717,  Ir.  K  3  C.  L,  418.  There  the  revising  banister 
decided  sgalnst  the  right  of  the  chumant,  who  claimed  to 
be  registered  as  a  lodger  in  respect  of  two  bedrooms  and 
one  sittingroom  in  the  building  known  as  No.  22,  Trinity 
College.  The  Court  of  Appeal,  being  equally  divided,  the 
decision  of  the  revising  barrister  was  not  disturbed.  The 
question,  therefore,  wss  left  open.  Three  of  the  members 
of  the  Court  were  of  opinion  that  there  was  such  a  severance 
of  the  premises,  in  the  case  of  the  Trinity  Coll^^  claimants, 
aa  to  constitute  a  separate  dwelling,  and  that,  therefore, 
they  were  not  entitled  to  be  registered  as  lodgers.  Keogh 
and  O'Brien,  J  J„  and  the  late  Mr.  Justice  George  took  a  dif- 
ferent view  of  this  important  question.  O'Brien,  J.,  in  bis 
judgment,  observes — "  Having  regard,  however,  to  the  cir- 
comatanoes  referred  to  in  my  former  judgment  (ic.,-in  the 
case  of  Lang  v.  Edwardi),  that  the  S6th  section  of  the  Irish 
Begistration  Act,  1868,  only  exclndea  from  the  lodger  fran- 
chise a  person  actunlly  rated  as  an  occupier  of  the  same 
premises,  and  does  not  exclude  a  party  merely  liable  to  be 
rated;  and . considering  also  the  16th  section  of  the  Irish 
Bepreseiitatiun  Act,  1868,  I  think  it  would  be  a  refined 
distinction  to  hold  that,  by  reason  of  the  claimant's  apart- 
ments bemg  separated  from  the  rest  of  the  buildmg,  he  should, 
tberef»r«,  be  excluded  from  the  lodger  iiranchise,  though  lie 
has  occupied  fur  the  required  period  apartments  of  sufficient 
value,  and  which,  in  other  respects,  are  held  by  him  an  any 
lodgings  would  be  held."  Keugh,  J.,  gave  a  very  important 
and  convincing  judgment.  He  said — "  I  should  have  come 
to  the  same  conclusion  if  thin  case  bad  l>een  argued  before 
our  decisionin  Edwardi,  appellant,  Lang,  respondent;  but  the 
deeiidon  in  that  case  gives  additional  reason  for  my  opinion 
in  tlie  present  one,  as,  in  my  view,  the  cases  in  principle  aie 
not  distinguishable.     If  the  language  of  Byles  and   M. 


Smyth,  JJ.,  in  Stamper  v.  Oveneen  qf  Sunderland,  which 
was  relied  upon  in  support  of  the  view  we  adopted  in 
Edwardi  v.  ^n;,  be  considered,  it  will  be  eeen  that  Uiia  case 
comes  within  the  rule  they  laid  down,  I  look  upon  the 
words  in  the  more  enlarged  sense.  The  claimant  must  be  a 
lodger  in  a  dwelling-house,  and  I  canmit  see  that  the  tenant 
of  any  unfiimished  lodgings  in  any  honse,  with  the  key  in 
his  pocket,  is  not  as  much  separated  from  the  other 
dwellers  in  the  house  as  the  appellants  here.  If  the  whole 
honse  is  let  out  to  lodgers,  it  does  not  seem  to  me  that 
actual  separation,  such  aa  is  described  here,  alters  the  inten- 
tion of  the  Legislature.  I  think  these  rooms  are  as  mnoh 
part  of  a  dwelling-house  as  any  in  any  other  lodging-house  in 
Dublin."  Hav'nig  regard  to  those  judgments,  and  to  the 
principles  establii^ed  by  the  Court  of  Exchequer  Chamber 
u  the  case  of  Edwardi  v.  Lang,  I  have  arrived  at  the  con- 
clusion that  the  claimants  here  are  entitled  to  be  registered, 
and  will,  therefore,  admit  their  claima. 


COURT  OF  ADMIRALTY. 

Reported  by  R.  D,  Murrat,  Ksq.,  Barrister-at-latr. 

"The  Nagporb." 

Feb.  13, 1874 Evidence— Nautieol  Expert— 90  ir  H 

Vict.,  c.  114, 1.  73—11,  216,  217,  G.  0.  1867. 

Where  the  Court  is  assiiied  by  nautical  agtesson,  the 
evidence  of  a  nautical  expert  will  not  be  received. 

This  was  a  suit  for  damases,  occasioned  by  "The 
Kagpore"  colliding  with  "The  Pilot,"  in  Kingstown 
Harbour.  The  plaintiffs  produced  Captain  Dawkins, 
of  H.  M.  S.  "  Vanguard,"  the  man-of-war  stationed  in 
Kingstown  Harbour,  who  did  not  witness  the  collision, 
but  who  was  in  Court,  and  heard  the  witnesses  for  the 
plaintiff  detail  the  circumstances ;  and  they  proposed  to 
ask  him  his  opinion,  as  to  whether,  under  all  the  circum- 
stances detailed,  "The  Nagpore"  could  have  been 
brought  into  harbour  in  safety. 

Dr.  Elrinyton,  Q.C.  (with  him  Dr.  Boyd),  for  the 
defendants,  objected  to  the  evidence. 

Dr.  Todd,  Q  C.  (with  him  Dr.  Corrigan),  for  the 
plaintiff',  pressed  the  evidence. 

ToWMBBMS,  J.,  after  referring  to  section  78  of  80  ft  81 
Via,  c  114,  and  Sieth  &  217th  General  Orders,  1867,  and 
also  to  the  11th  General  Order,  (which  enacts  that  the 
practice  of  the  Court  in  operation  before  the  li7th  day  of 
November,  1867,  shall  continue  in  force,  save  in  so  far  as 
it  may  be  inconsistent  with  the  Act,  or  with  any  of  these 
Orders),  held  that,  as  the  practice  of  the  Court  previous 
to  the  27tb  November,  1867  (the  date  of  the  Admiralty 
Court,  Ir.,  Act)  was  not  to  receive  snch  evidence  when  the 
Court  waa  assisted  by  nautical  assessors,  so  it  should  now 
be  rejected. 


COURT  OF  BANKRUPTCY. 

Reported  iy  E.  N.  Blakb,  Esq.,  Banuter-at-law. 

(Before  Harbison,  J.) 

Ex  parte  Vancb  and  Wimon  ;  m  re  H. 

August  4, 11,  18,  28,  1874 Adjudication — Annulling, 

on  equitable  grounds  —  Act  of  Bankruptcy  —  Previous 
assent,  by  petitioning  creditor,  to  trust  deed  for  benefit  of 
creditors — Esto/ipel — Petition  by  trustees  to  anmU  adjudi- 
cation— Concerted  act  of  bankruptcy. 

A  creditor,  who  (amongst  others)  had  assented  to  a  deed, 
whereby  a  debtor  assigned  all  his  estate  to  trustees  for  the 
benefit  of  his  creditors,  and  who,  afterwards,  assented  to 
an  agreement  for  a  composition  by  the  debtor ,  to  be  secured 
by  sureties  an  his  behalf,  and  to  a  resolution  of  creditors 
acceding  to  the  agreemeid,  subsequently,  in  concert  with  the 
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debtor  and  his  swretieis,for  the  purpose  of  getting  rid  of  the 
^ect  of  the  deed,  agreement,  and  resolution,  proeurai  on 
ai^  oj  bankruptcy  to  be  committed  by  the  debtur,  and,  there- 
upon, filed  a  petition  against  him,  toon  which  he  teas 
adjudicated  a  bankrupt.  Upon  a  petitton  presented  by  the 
trustees. 

Held,  that  the  adjudication  should  be  annulled. 

Petition,  on  behalf  of  T.  Vanoe  and  T.  Wilson 
(creditors  in  this  matter,  and  trustees  of  an  assignment 
in  trust  for  creditors  hereinafter  mentioned,  executed  by 
Patrick  H.,  senior,  the  bankrupt),  that  the  adjudication 
herein  be  annulled,  and  that  the  petition  of  Patrick  H., 
junior,  the  petitioning  creditor  in  the  matter,  be 
dismissed. 

In  support  of  the  petition  an  affidavit,  Toifying  same, 
was  made  by  the  petitioners,  stating  as  follows : — By  an 
indenture  dated  May  2,  1874,  made  between  the  said 
Patrick  H.,  senior,  the  said  T.  Vance  and  T.  Wilson, 
and  the  several  creditors  of  Patrick  H.,  senior,  executing 
same,  the  said  Patrick  H.,  senior,  assigned  all  his  estate 
and  effects  to  said  T.  Vance  and  T.  Wilson,  as  trustees, 
for  the  benefit  of  sU  his  creditors.  After  the  execution 
thereof  by  Patrick  H.,  senior,  and  the  trustees,  the 
solicitor  of  the  latter  sent  a  circular  to  all  the  creditors  on 
May  8,  1874,  iiilly  apprising  them  thereof,  and  that 
same  lay  at  said  solicitor's  office  for  execution  by 
creditors  choosing  to  claim  the  benefit  thereof.  Blank 
forms  were  also  forwarded  to  the  creditors,  to  be  signed 
by  them,  if  willing  to  authorize  the  deed  to  be  executed 
on  their  behalf.  The  circular  and  letter  of  authority 
were  sent  to  Patrii^  H.,  junior,  as  well  as  to  the  other 
creditors.  Immediately  upon  the  execution  of  the  deed, 
the  trustees  took  possession  of  the  stock-in-trade  and 
property  assigned,  and  placed  Mr.  Griffin  as  manager  in 
charge.  On  May  20  the  trustees  sent  their  agent, 
J.  B.  Manning,  with  two  porters,  to  remove  the  stock 
to  Dublin  for  sale,  as  it  would  there  command  a  higher 
price.  That  was  about  being  done  when  Patrick  H., 
senior,  Henry  H.  (his  father),  and  Mr.  Minnock 
requested  Manning  not  to  remove  the  goods,  and 
ofieivd  to  purchase  the  estate  from  the  trustees  for 
;£850,  or  such  further  or  other  sum  as  should  be  neces- 
sary to  pay  to  the  creditors  a  composition  of  10s.  and 
coats.  Mr.  Manning,  who  had  authority  so  to  do, 
agreed,  on  behalf  of  the  creditors,  to  accept  this  offer, 
whereupon  the  trader  and  the  said  Henry  H.  and  James 
^linnouk  signed  an  agreement  to  this  effect,  and  stipu- 
lated for  the  payment  of  the  composition  by  five  instal- 
ments of  2s.  each,  at  three,  six,  nine,  twelve,  and  fifteen 
months,  to  be  secured  by  their  joint  and  several 
promissory  notes  in  favour  of  the  cr^itors  respectively. 
By  this  agreement  Henry  H.,  the  trader's  father,  who 
was,  as  staled,  joint  lessee  with  the  trader  of  his 
premises  in  Tullamore  in  which  the  trade  was  carried 
on,  undertook  to  join  with  him,  or  separatuly  on  his 
account,  if  required  by  the  trustees,  in  the  execution  to 
them  of  a  mortgage  of  the  premises,  as  further  or 
additional  security  for  the  said  sum  of  £8d0,  or  such 
other  sum  as  might  be  necessary,  and  further  undertook 
to  execute  a  deed  embodying  and  carrying  out  the 
agreement  when  tendered  for  execution.  This  agree- 
ment was  signed  by  the  parties  in  presence  of  Mr. 
Manning,  who  thereupon  banded  over  the  possession  of 
the  stock  to  them,  and  undertook  to  obtain  the  assent 
of  the  creditors  to  the  proposal.  Henry  H.,  the  trader's 
father,  insisted  on  Mr.  Manning  tummg  every  person 
out  of  the  shop  and  premises,  and  giving  him  full 
possession.  Henry  H.,  thereupon,  employed  the  trader 
and  sud  Mr.  Griffin  as  his  shop  assistants.  On  obtain- 
ing the  proposal  referred  to,  the  trustees  issued  circuUrs 


dated  the  26th  May,  1874,  and  called  a  meeting  of  the 
creditors,  who  assembled  together  on  the  29th  May. 
The  creditors  who  attended  this  meeting  represei^ted 
liabilities  to  the  extent  of  £1,030  5s.  lOd.,  when  they 
unanimously  agreed  to  accept  the  proposed  offer  of 
composition,  as  appeared  by  a  resolution  then  entered 
into.  Patrick  H.,  junior,  a  relative  and  creditor  of  the 
trader  for  the  sum  of  £100,  having,  by  an  authority  in 
writing,  bearing  date  the  28th  day  of  May,  1874, 
authorized  the  trustees'  solicitors  so  to  do,  they,  about 
the  29th  of  May,  executed  said  indenture  in  the  name 
of  said  Patrick  H.,  junior,  who  was  represented  at  the 
said  meeting,  and  assented  by  said  Mr.  Manning  to  the 
said  proposal.  A  copy  of  said  resolution  was  forwarded 
to  all  the  creditors,  including  said  Patrick  H.,  junior, 
on  the  31st  May,  by  the  trustees'  solicitors,  who  stated 
in  a  circular  of  that  date  the  short  substance  of  the 
proposal,  and  that  the  trader  and  his  father  had  under- 
taken,  as  further  security,  to  execute  the  mortgage 
referred  to.  On  the  18th  of  June  petitioner's  solicitor, 
by  a  fiirther  circular,  informed  the  creditors,  and  said 
Patrick  H.,  junior,  that  the  trustees  were  anxious  to 
close  the  estate,  and  that,  unless  they  intimated  their 
assent  to  the  arrangement  particularized  in_  their 
circular  of  the  3 1st  of  May,  and  the  resolution  of 
creditors  therewith  sent,  the  estate  was  likely  to  go  into 
bankruptcy,  in  which  case  the  sureties  would  stand 
released,  and  the  dividend  would  be  considered  under 
10s.,  the  composition  proposed.  About  the  time  this 
circular  was  issued,  the  two  sureties,  Henry  U.  and 
James  Minnock,  called  on  Mr.  Meldon,  the  trustees' 
solicitor,  and  stated  they  had  no  confidence  in  the 
trader ;  that  he  was  not  steady,  and  that  they  would 
prefer  not  being  surety  for  him.  They  then  alluded  to 
the  circular  of  the  31st  of  May,  of  which  they  produced 
a  copy,  and  said  it  appeared  they  might  be  held  liable 
for  over  £850 ;  that  they  did  not  read  the  agreement  of 
the  20th  of  May ;  that  Mr.  Manning  told  them  that  it 
was  to  be  a  security  not  exceeding  £8U0 ;  and  that 
beyond  the  amount  they  were  not  to  be  responsible. 
Eventually  after  some  conversation,  in  which  they  were 
told  they  would  be  held  responsible,  they  stated  to  Mr. 
Meldon  they  were  yet  willing  to  be  secnrity  to  the 
extent  of  £800,  and  no  more.  It  was  (hen  supposed  the 
liabilities  might  be  £1,600,  or  perhaps  XI, 700,  but 
it  afterwards  appeared  that  they  amounted  to  £1,354 
18s.  9d.  only,  excluding  liability  (if  any)  to  Henry  H., 
the  trader's  father  and  co-surety,  and  a  creditor  for 
24s.,  as  appeared  by  the  schedule  to  the  deed.  On  the 
27th  of  June,  however,  Messrs.  Larkin  &  Co.  wrote  to 
the  trustees'  solicitor,  stating  they  were  instructed  by 
Henry  H.  to  inform  them  that  he  now  declined  to 
become  surety  in  this  matter,  and  requested  a  copy  of 
the  undertaking  signed  by  him.  On  the  following  day 
Messrs.  Meldon  and  Sons  furnished  to  Messrs.  Larkin 
and  Co.  a  copy  of  the  agreement,  which  they  stated 
they  were  instructed  to  enforce  against  their  clients, 
upon  the  ground  of  the  trustees  having,  upon  the  faith 
of  the  security,  placed  the  trader  and  his  sureties  in 
possession  of  the  property,  and  obtained  the  assent  of 
the  creditors  to  the  proposal  for  composition,  as  embo- 
died in  the  agreement.  On  the  16th  day  of  July  the 
said  Patrick  a.,  junior,  filed  a  petition  for  adjudicution 
of  bankruptcy  against  the  said  Patrick  H.,  senior, 
under  which,  on  the  17th  day  of  July  following,  he  was 
adjudicated  a  bankrupt ;  the  act  ot  bankruptcy  relied 
on  being  a  declaration  of  insolvency,  signed  by  the 
trader,  and  bearing  date  the  15th  day  of  July.  The 
deponents,  in  conclusion,  stated  their  belief  that  the 
said  act  of  bankruptcy  was  concocted  between  the  trader 
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and  his  co-sureties,  Henir  H.  and  James  Minnock,  and 
that  the  said  petition  and  adjudication  had  thereon 
-were  filed  and  procured  by  the  said  Patrick  H.,  with  a 
view  of  freeing  the  said  sureties,  and  of  defeating 
deponents  and  the  creditors  of  the  said  trader,  who  so, 
as  aforesaid,  signed  the  said  trust  deed,  and  assented  to 
the  agreement  of  the  20th  of  May ;  and  they  submitted 
that  said  adjudication  was  invalid,  and  should  be 
annulled,  inasmuch  as  all  the  creditors  of  the  said 
debtor,  save  one  for  249.  and  the  said  Heni^  H., 
including  the  said  Patrick  H.,  junior,  were  parties  to, 
and  signed  or  assented  to  the  indenture  of  the  2nd  of 
May  and  the  agreement  of  the  2Uth  of  May,  on  the 
fwth  of  which  respectively  the  trustees  procured  the 
assent  of  the  creditors  to  the  proposal  of  composition 
thereby  made. 

An  affidavit,  also  in  support  of  the  motion,  was 
made  by  Mr.  Manning,  stating  that,  acting  on  the 
authority  of  the  trustees,  he,  on  the  4th  day  of 
May,  1874,  sent  to  the  residence  and  place  of  bnsi- 
ness  of  the  said  Patrick  H.,  senior,  and  took  pos- 
session, on  behalf  of  said  trustees,  of  the  stock  and 
propert^r  assigned  by  said  indenture,  and  placed  Mr. 
Griffin  in  charge  thereof ;  that,  after  he  had  so  taken 
possession,  the  said  Patrick  H.,  senior,  and  his  father, 
Henry  H.,  offered  a  composition  of  7s.  6d.  in  the  £,  on 
the  liabilities  due  by  the  said  Patrick  H.,  on  getting  a 
re-assignment  of  the  estate,  which  offer  the  deponent 
refused,  not  considering  it  sufficient,  and  refjuesting 
them  to  consider  the  matter,  and  make  a  better  offer ; 
that  the  trustees  remained  in  possession  of  the  estate 
nntil  the  20th  of  May,  when,  finding  that  said  Patrick 
H.  did  not  increase  the  said  offer  of  composition,  the 
deponent  on  said  last-mentioned  day,  by  direction  of 
the  trustees,  with  the  assistance  of  two  porters,  was 
about  to  remove  the  stock  to  Dublin,  where  he  con- 
sidered it  would  sell  best,  whereupon  the  said  Patrick 
H.,  senior,  and  his  father,  and  Mr.  Minnock  requested 
the  deponent  not  to  remove  the  goo<ls,  which  they  pro- 
posed to  purchase  for  £660,  or  such  further  sum  as' 
would  be  sufficient  to  pay  the  creditors  10s.  in  the  £, 
and  costs,  which  offer  deponent  agreed  to  accept  on 
behalf  of  the  trustees,  whereupon  the  trader  and  his 
sureties  ngned  an  agreement  to  that  effect,  and  stipu- 
lated for  payment  of  said  composition  by  five  instal- 
ments of  2s.  each  at  three,  six,  nine,  twelve,  and  fifteen 
months,  to  be  secured  by  their  joint  and  several 
promissorj'  notes  in  favour  of  the  creditors  respectively ; 
that  said  agreement  was  signed  by  said  parties  in  the 
deponent's  presence,  whereupon  he  handed  over  the 
possession  of  said  stock  and  property,  with  the  assent 
of  the  said  Patrick  H.,  senior,  and  James  Minnock,  to 
the  said  Henry  H.,  who,  before  he  accepted  such 
possession,  required  deponent  to  turn  every  person  out 
of  the  premises,  which  he  did,  and  handed  over  the 
keys  and  possession  thereof,  and  at  the  request  of  said 
parties  the  deponent  undertook  to  procure  the  assent  of 
the  creditors  to  said  composition  agreement ;  that,  on 
obtaining  said  proposal,  the  trustees  caused  circulars  to 
be  issued  to  the  creditors,  who  held  a  meeting  on  the 
29th  of  May,  which  meeting  the  deponent  attended  on 
behalf  of  Patrick  H.,  junior,  the  petitioning  creditor, 
from  whom  he  received  a  letter  bearing  date  the  26th 
of  May,  enclosing  an  authority  signed  by  him,  and 
addressed  to  Messrs.  J.  D.  Meldon  and  Sons,  autho- 
rizing them  to  sign  the  trust  deed  on  his  behalf,  and 
the  said  Patrick  a.,  junior,  by  said  letter,  stated  that 
he  could  not  come  up  to  attend  said  meeting,  and  that 
he  would  be  very  much  obliged  by  the  deponent's 
attending    and  acting  in   his  stead;    that,  pursuant 


thereto,  the  deponent  attended  at  the  said  meeting  of 
creditors,  and  assented,  on  behalf  of  said  Patrick  H.,  to 
the  said  offer  of  composition,  as  stated  in  the  said 
agreement,  of  which,  prior  to  the  receipt  of  said  letter, 
the  deponent  was  aware  he  approved,  inasmuch  as  he 
(the  deponent)  had,  upon  the  occasion  of  the  signing  of 
said  agreement,  a  conversation  with  the  said  Patrick 
H.,  when  he  approved  of  said  offer,  bnt  dechned  to 
secure  same,  which  the  deponent  requested  him  to  do, 
the  said  Patrick  H.  stating,  as  his  reason  for  not  be- 
coming security,  that  he  had  already  lost  money  in  that 
way  by  the  bankrupt,  or  words  to  that  effect. 

In  reply,  an  affidavit  was  made  by  Henry  H,  and 
James  Minnock,  stating  that  J.  B.  Manning,  at  the 
time  they  signed  the  agreement  referred  to  in  the 
petition,  distinctly  informed  them  that  the  extent  of 
their  liability  would  be  £800,  and  that  they  would  have 
out  of  the  estate,  over  and  above  said  sum,  a  surplus  of 
at  least  £500.  He,  also,  stated  that  portion  of  the  goods 
which  were  not  saleable  would  be  taken  back  by  the 
creditors,  and  the  cost  price  thereof  allowed,  and  he 
informed  them  that  if  his  statements  were  not  found  to 
be  correct,  they  would  rescind  the  agreement.  They 
entered  into  the  agreement  without  any  professional 
advioe  or  assistance  whatsoever.  It  was  not  true,  as 
stated  in  the  petition,  that  Henry  H.  insisted  upon 
turning  every  person  out  of  the  shop  and  premises. 
But  J.  B.  Manning  himself  suggested  that  Henry  H. 
should  take  possession,  in  order  to  take  care  of  the 
property,  and  it  was  he  suggested  the  mode  in  which 
possession  should  be  taken.  On  the  occasion  of  the 
signing  of  the  said  agreement,  J.  B  Manning  informed 
them  that  he  did  not  know  whether  the  proposal  they 
made  would  be  accepted  by  the  creditors.  And  the 
said  creditors  never  informed  them  that  they  had  agreed 
to  their  proposal 

C.  H.  Meldon,  in  support  of  the  petition,  cited  ex  p. 
Bunn,  3  Deacon  119;  ex  p.  Lowe,  1  Gl.  &  Jam.  78 ;  re 
Flynn,  8  la.  L.  T.  R.  1 12 ;  re  S.,  8  Ir.  L.  T.  R.  43 ;  er 
p.  Johnston,  4  Dc  G.  &  Sm.  204 ;  ex  p  Harcouri,  2  Rose 
212;  ex  p.  Stray,  L.  R.  2,  Ch.  378;  ex  p.  AUop,  1 
De  G.  F.  &  J.  289  ;  Oliver  v.  King,  8  De  G.  M.  &  G. 
110;  ex  p.  Tealdi,  1  M.  D.  &  De  G.  210;  ex  p.  Lewis, 
3  M.  D.  A  De  G.  93. 

PurceU,  (^C,  contra. 

Judgment  reterved. 

Habbison,  J. — In  this  case  an  adjudication  in  bank- 
mptoy  was  pronounced  on  the  I7tb  day  of  July  last  sgainst 
the  alleged  bankrupt,  Patrick  H.,  senior,  upon  the  petition 
of  Patrick  H.,  junior,  the  act  of  bankruptcy  being  a  decla- 
ration of  iDBulveucy  signed  by  the  ulleged  bankrupt,  on  the 
15th  of  July,  xnd  witnemeil  by  Mr.  Davoren,  as  solicitor. 
On  the  30th  of  July,  a  petltinn  was  presented  by  Messrs. 
Thomas  Vance  and  Thomas  Wilson,  creditors  of  the  raid 
alleged  bankrupt,  and  the  trustees  in.an  indenture  of  trust, 
dnted  the  2nd  day  of  May  lust,  which  bad  b^en  executed 
by  him,  praying  ti  have  the  adjudication  annulled  and  the 
petition  in  bankrup^y  dismissed,  the  petitioners  averring, 
in  the  last  paragmpli  of  the  petition,  their  belief  that  the 
act  of  baiimptcy  in  it  relied  upon,  was  oonciicied  between 
the  alleged  bankrupt  and  his  co-sureties,  Henry  H.  and 
James  Minnock,  and  the  petitioning  creditnn ;  and  that 
the  petition  anil  adjudication  were  Bled  and  procured  by 
the  petitioning  crediturs  with  a  view  of  freeing  said  suretica 
and  defeating  the  present  petitinnen  and  the  said  creditors 
of  the  alleged  bankrupt,  who  had  signed  said  deed,  nnd 
assented  to  an  agreement  of  the  20tli  May,  referred  to  in 
the  petition,  and  submitting  that  said  adjudication  should 
be  annulled,  inasmuch  as  all  the  creditors  of  the  alleged 
bankrupt,  save  one  for  28».,  and  the  said  Henry  H.,  in- 
cluding the  petitioning  oieditora,   were    parties  to   aad 
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aaaented  to  the  said  deed  of  the  Snd  of  May,  and  ngroement 
of  the  20th  of  May,  on  the  faith  of  which  the  petitionera 
procured  tbe  assent  of  the  crediton  to  the  propel  of  oom- 
position  thereby  made. 

In  tbe  joint  affidavit  filed  by  Messrs.  Vance  and  Wilson, 
on  the  30th  of  July,  the  facts  relied  upon  by  them,  in  snpport 
of  the  prayer  of  their  petition,  are  fully  set  fortb.  It 
appears  IrOm  this  affidavit  that,  on  the  2nd  day  of  May, 
the  alleged  bankrupt  executed  tbe  deed  in  question, 
whereby  he  asiigned  all  his  estate  and  eSects  to  Messrs. 
Vance  and  Wilson,  as  trustees,  to  realize  and  divide 
amongst  such  of  bis  creditors  as  should  execute  the  deed. 
Shortly  after  the  execution  of  the  deed,  a  circular  was 
sent  out  by  the  trustees  to  the  creditors  of  the  alleged 
bunkrupt,  including  Patrick  H.,  the  present  petitioning 
creditor,  dated  the  8th  May,  together  witu  an  authority  in 
blank,  authorizing  Messrs.  Meldon  to  execute  the  deed. 
(Uis  tiordship  read  the  statements,  in  the  affidavit,  detailing 
the  circumatanoes  which  afterwards  took  place,  from  that 
date  down  to  the  17tb  of  July,  when  the  adjudication  was 
pronounced.]  Mr.  Manning,  who  took  ponsessioa  of  tbe 
trader's  effects  on  the  14th  of  May,  under  tbe  trust  deed, 
on  behalf  of  the  tnutees,  and  who  eutered  into  the  agree- 
ment of  the  2Uth  May  on  their  behalf  with  the  trader  and 
his  two  co-sureties,  Henry  U.  and  James  Minnock,  also 
made  an  affidavit  in  support  of  the  petition,  and  deposing  to 
the  material  facts  alleged  in  the  petitiim  within  his  know- 
ledge, including  tbe  mHking  uf  thai  agreement,  the  delivery 
over  of  the  tnder's  stock  to  Henry  H.  with  the  assent  of 
the  trader  and  of  said  Minnock,  and  bis  having  undertaken, 
at  their  request,  to  procure  the  assent  of  the  creditors  to 
said  cempositioD  agreement,  tbe  calling  of  the  meeting  of 
the  20th  May,  and  his  having  attended  that  meeting  on 
behalf  of  tbe  petitioning  creditor,  Patrick  H.,  from  whom 
be  had  received  a  letter,  dated  tlie  'itith  May,  enclouing  an 
authority,  signed  by  him,  and  addresned  to  the  Messrs. 
Meldnn,  autbohaing  them  to  sign  tbe  trust  deed  on  his 
behalf ;  and  the  said  petitioning  creditor,  by  bis  said  letter 
to  deponent,  requeuted  deponent  to  attend  said  meeting  on 
his  behalf,  as  he  could  not  come  up  to  attend.  Mr.  Manning, 
in  the  sixth  paragraph  of  his  affidavit,  states  that  be  was 
aware  that  the  petiiiouing  creditor  approved  of  tbe  offer  of 
aoinposiiiun,  inasmucb  as,  upon  the  occasion  of  signing 
said  agreement,  he  had  a  conversation  with  the  petitioning 
creditor,  at  TuUaniore,  when  he  approved  of  said  offer,  but 
declined  to  secure  name,  which  he  had  requested  liim  to  do, 
stating,  as  his  reaaon  for  not  becoming  security,  that  he 
had  already  lost  money  in  that  way  by  the  bankrupt,  or 
words  to  that  effect,  ibe  uiotiun  to  annul  tbe  adjiidication 
came  on  for  argument  on  the  lltb  instant,  one  affidavit 
only,  being  a  short  one  by  the  co-sureties,  Henry  H.  and 
James  Minnock,  having  been  filed  to  resist  tbe  motion ; 
but  the  htatementa  contained  in  it  are,  in  my  opmion, 
immaterial  for  the  decision  of  this  motion.  It  is  not 
unimportant,  however,  that  the  averment  of  the  belief  of  the 
petitioners,  cuntitined  in  their  affidavit,  of  tbe  present 
proceedings  having  been  concocted,  as  therein  alleged,  is  not 
referred  to  or  denied.  [His  Lordship  leferred  to  the  alle- 
gations in  the  affidavit.]  During  tbe  argument,  and  at  the 
close,  I  made  some  remarks  on  the  absence  uf  any  affidavit 
by  the  petitioning  creditor,  if  he  could  contradict  the  state- 
ment deposed  to  by  Messrs.  Vance  and  Wilson  and  Mr. 
Manning,  and,  on  a  subbcqueut  day,  Mr.  Larkin  obtained 
leave  to  produce  him,  giving  notice  to  the  present  petitioner. 
Accordingly,  ou  the  18th  instant,  the  petitioning  creditor 
was  examined,  and  as  he  contradicted  Mr.  Manning's  state- 
ment referred  to  in  the  last  paragraph  uf  his  affidavit,  Mr. 
Manning,  who  was  in  Court,  was  called,  and  repeated  in  sub- 
stance what  he  had  already  sworn.  Messrs.  Henry  H.  and 
Mimiock  were  also  called  and  examined,  and  denied  having 
been  present,  as  alleged  by  Manning,  at  the  interview  with 
the  petitioning  creditor,  deposed  to  by  him.  I  must,  now, 
express  my  regret  that  I  allowed  tEat  examinatiun.  I  stated 
that  I  was  a  good  deal  influenced  by  the  fnct  that  tbe 
Messrs.  Larkins'  firm  seemed  mixed  up  a  good  deal  in  the 
caae,  and  I  did  not  like  excluding  the  evidence  after  the 
remarks  X  had  made.    It  transpirad,  during  tbe  examina- 


tion, that  Mr.  Davoren,  the  junior  member  of  that  firm, 
was  the  solicitor  who  bad  acted  in  the  matter,  and  Mr. 
Larkin  informed  me  that  be  was  at  present  in  Switxerland. 
I  have  since  read  carefully  over  the  depositions  taken  on  this 
occasion,  and  I  have  come  to  the  conclusion  that,  although 
Mr.  Manning  has  been  contradicted  by  the  petitioning 
creditor,  in  reference  to  the  conversation  where  it  is 
alleged  he  approved  uf  the  agreement  of  tbe  20th  May,  I 
am  not  satisfied  with  his  contradiction  ;  and,  even  if  that 
conversation  did  not  take  place,  I  am  of  opinion  there  is 
quite  enough  proved  and  admitted  in  this  case  to  band  the 
petitioning  creditor  as  an  assenting  party  to  the  deed  of 
the  2nd  May,  and  the  agreement  of  tbe  20th  May,  and 
that  the  proceedings  in  the  present  bankruptcy  cannot 
stand.  In  his  viva  voce  examination,  tbe  petitioning  cre- 
ditor admitted  having,  on  tbe  28tb  May,  signed  the 
antiiori^  to  Messrs.  Meldon  to  sign  the  trust  deed, 
and,  although  he  denied  having  seen  the  tnist  deed,  or 
knowledge  uf  its  contents  at  this  time  (Q.  81),  it  is  to  be 
borne  in  mind  that  the  authority  is  specific,  vix. : — ^to  aigs 
tke  trutt  deed  in  the  above  matter,  viz. : — tbe  matter  of  tbe 
trust  estate  of  Patrick  H.,  of  Tullamore,  in  tbe  King's 
County,  shop-keeper,  his  own  cousin,  whose  estate  and 
effects  bad  been  taken  possession  of,  in  the  beginning  of  the 
same  month,  by  the  trustees  under  said  deed,  and  in  whose 
bouse  he  had  himself  conversed  with  Mr.  Manning,  the  agent 
for  the  trustees,  to  whom  he  says  he  was  introduced  by  the 
alleged  bankrupt  as  the  person  who  had  lent  him  £100. 
At  Q.  105,  tbe  petitioning  creditor  stated  that  he  had 
sent  down  to  Mr.  Griffin  to  fill  up  for  him  the  printed 
authority  in  blank,  which  tbe  petitioner  avers  was  for* 
warded,  along  with  the  circular  getting  out  tbe  material 
provisions  of  said  deed,  by  Messss,  Meldon  to  all  the 
creditors  (including  the  petitioning  creditor),  which  blank 
authority  had  been  sent  up  bom  tbe  bankrupt's  place 
uf  business  to  him  in  an  envelope,  which  had  been 
opened,  both  he  and  the  bankrupt  living  in  the  same  street 
in  Tullamore,  and  the  letter,  apparently,  having  been 
delivered  there  in  mistake.  It  is  to  be  remembered  that 
the  alleged  bankrupt  and  the  petitioning  creditor  are  first 
cousins,  living  in  the  same  street  of  the  town  of  Tullamore ; 
that  the  stock  and  property  of  the  alleged  bankrupt  were 
taken  possession  of  by  tbe  trustees  under  the  deed  with  the 
petitioning  creditor's  knowledge,  on  the  4th  May,  by  Mr. 
Griffin  (Q.  8),  and  that  the  truatees  remained  in  poeaeasion 
until  the  20tb  May  ;  that,  on  the  26th  of  May,  the  peti- 
tioning creditor  had  the  letter  written  and  signed  in  hia 
name,  authorising  Mr.  Manning  to  act  in  his  stead  at  tbe 
meeting  of  creditors,  which  he  states  he  was  informed  had 
been  called  fur  the  29th  instant,  and  Mr.  Manning  aweara 
that  the  letter  of  the  28th  May,  was  enclosed  (o  him  along 
with  the  letter  of  the  26  lb  May.  The  petitioning  cnrditor 
further  stated,  in  his  direct  evidence,  that  he  bad  heard  that 
an  agreement  had  been  entered  into  by  his  cousin,  tiie 
bankrupt,  to  pay  10a.  in  the  £1  (QQ.  24,  25,  26,  and  27, 
of  his  direct  examination) ;  and  from  the  last  of  these 
answers  it  would  appear  that  he  heard  this  when  the  two 
men  came  duwn  to  take  po8se8.«ion  of  tbo  stock,  which  was 
upon  20th  May,  the  day  the  agreement  was  entered  into. 
From  all  these  admitted  facto,  1  have  no  doubt  that  the 
petitioning  creditor  knew  perfectly  the  effect  of  the  trust 
deed  of  the  1st  May,  and,  as  lietween  himself  and  the  other 
creditors  of  tbe  alleged  bankrupt,  I  am  clearly  of  opinion 
he  cannot  now'  repudiate  that  deed,  or  allege  he  in  not 
bound  thereby,  having  by  his  letter  of  authority  to  Measrs. 
Meldon  authorised  them  to  sign  same  on  his  behalf  for 
£100,  the  amount  of  bis  debt,  which  was  accordingly  done 
in  his  name,  on  the  29tb  of  May,  wheu  the  meeting  of 
creditors  was  held,  and  a  unanimous  resolution  entered  into 
approving  of  (he  arrangement  entered  into  on  the  20th 
of  May.  I  am,  furthn,  of  opinion  that  tbe  general  anthonty 
conferred  by  the  petitioning  creditor  on  Mr.  Manning,  by 
the  letter  of  the  26th  May,  equally  binds  the  petitioning 
creditor  to  abide  by  that  resolution.  Mr.  Manning  swears 
that,  parsuant  thereto,  he^  attended  said  meeting,  and 
assented  on  behalf  of  the  petitioning  creditor  to  the  said 
offer  of  composition,  as  stated  in  the  agreement  of  the  20th 
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May,  and  the  trnrteeii,  io  their  affidant,  state  that  all  the 
oreditorB  of  the  alleged  bankrupt  (save  one  for  24s.,  and  bis 
father,  Henry  H.)  are  parties  to  and  mgned  and  assented  to 
said  indenture  of  the  2nd  May,  and  the  agreement  of  the 
20th  May,  on  the  faith  of  which  respectively  they  procured 
the  assent  to  the  proposal  of  composition  thereby  made,  1 
observe  that  there  are  the  signatures  of  eighteen  persons 
to  the  trust  deed,  whereas  only  twelve  appear  to  have 
attended  or  to  have  been  represented  at  the  meeting  of  the 
29th  May.  The  circuUr  of  the  Slat  May  and  18th  Jane, 
referred  to  in  the  affidavit  of  Messrs.  Vance  and  Wilson, 
shows  the  care  that  was  taken  to  apprise  all  the  tavditnrs  uf 
what  was  done  ;  and,  so  far  as  I  can  see,  there  was  no 
surprise  upon  any  one. 

Having  come  to  the  conclusion  that  the  petitioning 
creditor  is  bound  by  the  trust  deed  and  resolution  of 
creditors  of  the  29th  of  May,  it  is  necessaiy  to  consider  the 
steps  which  have  been  taken  by  him  to  evade  the  binding 
effect  uf  that  deed  and  agreement.  It  is  stated  in  Messrs. 
Vance  and  Wilson's  kffidavits  that,  about  the  18th  June, 
the  co-sureties  called  on  Mr.  Meldou,  and  stated,  for  the 
reasons  mentioned,  that  they  would  prefer  not  being  surety 
for  the  alleged  bankrupt,  when  tliey  were  told  they  would 
be  held  responsible.  On  the  27th  June,  Messrs.  Larkin  ft 
Co.  write  Messrs.  Meldon,  stating  "That  Mr.  Henry  H., 
of  Tullamore,  instmots  us  to  inform  you  that  he  now  de- 
clines to  become  surety  in  this  matter,"  and  asking  for  a 
copy  of  his  undertaking.  The  reply  uf  Mesiirs.  Meldon  of 
the  29th  June,  Messrs.  Larkin  ft  Co.'8  letters  of  the  2nd 
and  9th  Jnly,  and  Messrs.  Meldon's  reply  of  the  10th  July, 
close  the  correspondence  of  the  respeotive  solicitors,  and 
show  on  one  side  that  Messrs.  Larkin  were  obtaining 
every  information  in  reference  to  what  had  occurred  in  this 
trust  estate,  it  is  to  be  presumed  for  the  purpose  of  assisting 
their  clients  in  getting  themselves  released  from  the  effect 
of  their  agreement  of  the  20th  May,  whilst  Messrs.  Meldon's 
letters  show  that  firm  determined,  on  behalf  of  the  trustees, 
to  enforce  it.  At  this  stage  the  petitioning  creditor  appears 
npon  the  scene,  and  in  a  few  days  the  steps  are  taken  by 
him  which  ended  In  the  present  bankruptcy  proceedings. 
The  charge  having  been  made  in  the  petition  and  affidavit 
of  the  trustees  in  support  of  it,  of  complicity  with  the  co- 
sureties, Henry  H.  and  James  Minnock,  with  the  view  of 
freeing  them  and  defeating  the  creditors  of  the  alleged 
bankrupt,  who  had  assented  to  said  trust  deed  and  the 
agreement  of  tlie  20Ui  May,  the  petitioning  oreditor,  as 
already  stated,  filed  no  affidfavit  contradicting  the  charge, 
nor  did  the  co-sureties,  Henry  H.  and  Minnock,  ref  1  r  to  it 
in  their  affidavit  of  the  8th  of  August.  In  his  vipii-voee 
evidence,  the  petitioning  creditor  states  (Q.  43)  that  he  was 
advised  by  another  uncle,  Matthew  H.,  to  take  proceedings 
in  bankruptcy  against  the  alleged  bankrupt,  and  to  oome  to 
Mr.  Larkin  for  the  purpose,  and  that  he  was  not  asked  to 
do  so,  nor  was  this  suggested,  by  the  bankrupt  or  his  father, 
Henry  H.,  or  James  Minnock ;  (Q.  61)  that  the  petition 
was  not  presented,  nor  was  the  adjudication  obtained  with 
any  intention  of  relieving  the  sureties;  and  (Q.  62)  that  he 
bad  no  communication  with  them  before  he  presented  the 
petition.  It  is,  in  my  opinion,  impossible  to  believe  this 
when  bis  admissions  on  cross  examination  are  taken  into 
account.  The  petitioning  oreditor  comes  to  Dublin  on 
the  16th  June,  accompanied,  as  he  sdmitted  on  cross- 
examination,  by  Henry  H.,  the  bankrupt's  father  (QQ. 
167,  159,  and  16U),  whom  he  had  informed  the  nigbt 
before  of  his  intention  to  oome  to  Dublin  (Q.  102), 
having  gone  down  to  him  "to'tdl  him  my  tntention" 
(Q.  165),  knowing,  as  he  admits  (Q.  167),  that  Henry 
H.  was  one  of  bankrupt's  sureties.  On  arriving  in 
Dublin,  they  meet  Mr.  Minnock,  the  other  co-surety,  in 
Cope-street,  and  all  three  go  together  to  Mr.  Larkin's  office, 
and  all  together  saw  Mr.  Davoren,  Mr.  Larkin's  partner,  to 
whom  the  petidooing  creditor  states  he  tiild  his  intention 
of  making  his  cousin  a  bankrupt.  On  that  same  day  the 
letter  of  the  15th  July  is  written  by  Mesxrs.  Larkin  to 
Messrs.  Meldon,  withdrawing,  on  the  petitioning  creditor's 
behalf,  the  letter  of  authority,  dated  the  28th  May,  to 
execute  the  trust  deed,  and  odllng  their  attention  to  the 


fact  that  same  was  not  a  sufficient  authority,  not  beim; 
under  seal-7-wbioh  withdrawal  of  authority  I  hold  quit* 
useless,  and  the  point  of  same  not  b^ng  nnder  seal,  un- 
important, the  letter  being  relied  on  to  show  assent  to  and 
not  a  fonnal  execution  of  said  deed.  On  the  same  day  the 
petitioning  creditor  sends  a  telegram  to  the  bankrupt  to 
come  to  town,  as  he  had  determined  to  make  him  a  bank- 
rapt,  and  it  was  necessary  for  him  to  be  up  (QQ.  227  and 
234),  The  bankrupt  being,  as  the  petitioning  oreditor 
swears,  ignorant  of  his  intention  until  "  iw "  sent  for  him, 
being  Henry  H,,  James  Minnock,  and  himself.  On  the 
next  day  all  these  three  persons,  who  bad  stayed  overnight 
at  the  same  house  (Q,  283),  go  together  and  meet  the 
alleged  bankrupt  at  the  train,  and  bring  him  to  Mr, 
Larkin's  office,  where  he  signs  the  declaration  of  insolvency 
(the  act  of  bankruptcy  rehed  00),  and  the  same  day  the 
petition  in  bankruptcy  is  presented.  Upon  these  admitted 
facts,  is  it  possible  for  any  person  to  doubt  that  the  petition- 
ing creditor,  the  alleged  bankrupt,  and  his  co-sureties,  were 
all  working  together  for  one  common  purpose,  which  was 
carried  into  effect  when  the  adjudication  was  obtained  t  It 
is  unimportant,  I  oonoeire^  whether  or  not  Mathew  U.  first 
advised  the  prtitioning  creditor  to  take  the  step  he  did. 
When  he  proceeded  to  cany  it  into  effect,  he  acted  in 
concert  with  the  oo-soretiea  of  the  alleged  bankrupt,  and 
the  alleged  bankrupt  freely  assists  by  at  once  committing  an 
act  of  bankruptcy  when  sent  for  by  the  three  others,  which 
enabled  a  petition  to  be  filed  and  a4jndication  obtained,  the 
necessary  effect  of  which  was  to  free  the  sureties,  defeat  the 
trust  deed  and  agreement  of  the  20th  May,  and  to  release 
the  bankrupt's  co-sureties  therefrom — all  the  acts  aforesud 
being  effected  throogh  one  oommon  solicitor. 

The  jurisdictioD  of  the  Court  ia  undoubted  to  annul 
adjudications  on  equitable  grounds,  although  all  the  legal 
requisites  are  complete.  "I  am  of  opinion,"  says  Vice- 
Chancellor  Knight- Bruce,  in  the  case  of  ex  parte  JohntUtne, 
in  re  JiJaaUme  (4  Oe  6ex  ft  Sm.  207),  "  that  •according 
to  the  Act  of  Parliament,  a  commissioner,  upon  an  applica- 
tion to  adjudicate  or  to  retain  an  adjudication  of  bankruptqr, 
may  attend  to  equitable  as  well  as  legal  circumstances,  anid 
is  not  to  abjudicate  or  retain  an  adjudication,  although 
there  may  be  all  the  legal  requisites,  when  drcomstances  of 
equitable  invnlidity  are  present  to  his  mind."  In  that  case 
a  declaration  of  insolvency  had  been  signed  by  a  trader  who 
was  not  informed  that  the  purpose  or  object  of  requiring  him 
to  do  so  was  to  make  him  a  bankrupt,  or  that  the  declara- 
tion oonld  or  would  be  used  for  such  a  purpose.  A  composi- 
tion agreement  with  creditors  afterwards  took  place,  and 
the  two  partners  of  a  Mr.  Turner,  who  afterwards  had  the 
trader  adjudicated  bankrupt,  agreed  to  pay  the  composition, 
and  the  stock-in-trade  was  handed  over  to  them.  The 
declaration  was  afterwards  filed,  but  without  the  knowledge 
of  the  trader,  and  an  adjudication  obtained  the  next  day, 
which  the  Vice  Chancellor  set  aside,  overruling  Mr.  Com- 
miiisioner  Goulbnrn,  who  had  refused  to  do  so.  f  His  lord- 
ship read  from  the  words  "  The  signature,"  at  p.  207  of  the 
judgment,  down  to  the  words  "act  of  bankruptey  "  in  the 
next  page.]  Now,  here  the  trust  deed  and  composition 
agreement  are  both  anterior  to  the  declaration  of  insolvency, 
and  the  alleged  biinkrupt  is  not  the  petitioner  to  annul ; 
but  good  faith  has,  in  my  opinion,  been  equally  broken, 
the  (^editors  of  the  tra<ler  being  the  persons  here  aggrieved, 
whereas  the  trader  in  the  case  cited  was  the  person  injured. 
In  the  case  of  ex  parte  Lovie  (1  Gly.  ft  Jam.  78),  the 
person  who  petitioned  to  annul  was,  as  here,  the  trustee 
to  whom  the  trwder  had  assigned  his  estate  in  trust  for  the 
equal  benefit  of  bis  cn-ditora.  James  Roberts,  who  after-  ' 
wards  sued  out  the  commission,  had  declined,  on  behalf  of 
his  father,  a  creditor,  to  sign  tiie  deed,  but  be  had  agreed 
not  to  sue  out  a  commission  of  bankruptey  against  the 
trader,  or  in  niiy  way  defeat  the  object  ol  the  deed.  He 
afterwards  struck  a  docket  agsinat  the  trader,  and  the  com- 
mission was  superseded.  "I  think,"  says  Lord  Bldon,  in 
his  judgment  (at  p.  84),  "it  is  absolutely  impossible  to 
doubt  tliat  this  commission  ought  to  be  superseded.  The 
bankrupt  had  a  commission  ttucen  out  against  him.  It 
afterwsMs  occurred  to  the  great  body  of  the  creditors  to 
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think  it  would  be  more  beneficial  if  a  triut  deed  were 
ezecnted.  Accordingly,  the  property  ia  auigned  to  the 
petitioner  and  another  person  for  diiitribation  amongst  the 
creditors.  Nothing  is  more  clear  than  this,  that  where 
persons  think  fit  to  acoedo  tu  such  a  trust  dised,  they  cannot 
afterwards  complain  of  what  is  done  under  it,  for  this 
reason,  amongst  others,  that  they  have  aothorised  the 
diTiRion  uf  the  property  under  the  deed,  and,  if  they  after- 
wards take  uut  a  commisiaon,  they  put  themnelves  ia  the 
situation  of  recalling  their  confidence  from  thoae  in  whom 
they  expressed  that  they  placed  confidence,  and  of  reclaim- 
ing what  has  been  paid  by  the  trustees  under  the  ciroum- 
stitnces  of  that  confidesce."  These  uhaerv»tions  are  peca- 
liarly  applicable  to  the  prvsent  case.  In  ex  parit  Bunn  (8 
Deacon)  Sir  George  Boss  lays  down  that  a  party  to  a  trust 
deed  cannot  rely  on  any  other  act  of  bankruptcy.  Upon 
the  whole,  I  am  of  opinion  that  the  petitioning  creditor, 
having  acceded  to  the  said  trust  deed,  and  being  bound  by 
the  resolution  of  the  29th  May,  adopting  the  agreement  ot 
the  20th  May,  was  estopped  from  taking  the  steps  he  has 
taken  to  get  lid  of  the  eiffect  of  such  deed,  lesulution,  and 
•grroment,  and  that  the  procuring  of  the  act  of  bank- 
ruptcy to  be  committed  by  Patrick  H.  and  the  filing  the 
petition  and  obtaining  the  adjudication,  aa  before  stated, 
were  breaches  of  good  faith  with  the  creditors  of  the 
alleged  bankrupt,  all  of  whom,  except  one  for  24s.  and  the 
said  Henry  H.,  are  stated  to  bare  aoceded  to  aooh  trust 
deed,  resolution,  and  agreement.  I  am,  further,  of  opinion 
(although  I  do  not  consider  this  essential  to  invalidaite  the 
present  proceedings — the  ground  already  stated  being,  as  I 
conceive,  sufficient)  that  the  act  of  bankruptcy  was  pro- 
ciired  and  the  proceedings  in  baokniptcy  were  taken  by  the 
petjtiuning  creditor  in  concert  with  Henry  H.  and  James 
Minnock,  the  co  sureties  for  the  alleged  buikrupt  under  the 
agreement  of  the  2Uth  May;  and  I  hold  that  these  steps 
were  taken  »ith  the  object  of  defeating  said  trust  deed, 
resolution,  and  agreement,  and  releasing  the  said  Henry  U. 
and  James  Minnock  from  the  said  agreement,  same  being 
thrir  necessary  result.  And  I  rule  that  the  adjudication  be 
annulled,  with  costs. 

Adjudication  annulled. 

Solictton :  /.  D.  Meldon  j-  Sons  >  M.  Larbin  jr  Co. 


COURT  OF  CHANCERY  APPEAL. 

Reported  by  Miles  Y.  Keboe,  Esq.,  Barriater-at-law. 

Savage  v.  James. 

Feb.    17,   1874 Practice — Afert  friend  of  married 

vioman — Security  for  costi — Evidence  of  solvency— Form 
of  affidavits. 

Where  the  next  friend  of  a  married  teaman  plaintiff  is 
required  by  the  dejfendant  to  give  security  for  costs,  on  the 
ground  that  such  next  friend  is  twt  in  solvent  circumstances, 
the  Court,  unless  clearly  satisfied  upon  the  evidence  thut 
the  next  friend  is  posssKsed  of  means  to  pay  the  co.^s,  over 
and  above  all  his  existing  liabilities,  uiill  order  security  for 
costs  to  be  given,  or  that  a  different  and  stifficieiU  next 
friend  be  appointed. 

Appeal  from  ao  order  of  Chatterton,  V.C.,  dated 
26th  Jan.,  1874,  that  all  further  proceedings  in  this 
cause  be  stayed  until  Robert  G.  Keating,  the  next  friend 
of  the  plaintiff,  should  give  security  for  coMts. 

The  bill  in  this  cause  was  filed  by  Anne  Savage 
against  her  husband,  Joseph  W.  Savage,  a  bankrupt, 
and  C.  H.  James  and  L.  H.  Deering,  the  oflScial 
assignees  of  his  estate,  seeking  to  Lave  it  declared  that 
a  certain  ship  and  money  and  plate,  were  the  sole  and 
separate  property  of  the  plaintiff,  and  held  in  trust  by 
the  official  assignees  for  her.  The  plaintiff  originally 
sued  by  Josephine  Savage,  as  her  next  friend.  On  the 
lOtb  Nov.,  1873,  on  the  motion  of  the  defendants, 
Chatterton,  V.C,  ordered  that  all  further  proceedings 


should  be  stayed  until  the  said  Josephine  Savage  should 
have  given  the  usual  security  for  costs,  or  until  the 
plaintiff  should  have  appointed  a  new  and  snfficienl 
next  friend  in  place  of  the  said  Josephine  Savage;. 
The  bill  was  then  amended  by  substituting  as  plaiatin 'a 
next  friend  Robert  G.  Keating,  descrioed  as  of  4, 
Grattan-terrace,  in  the  city  of  Dublin.  T.  Phillips, 
clerk  to  the  solicitors  for  the  defendants,  made  an 
affidavit,  in  which  he  stated  that  shortly  after  the  filing 
of  the  amended  bill  he  went  to  4 ,  Grattan  terrace,  and 
was  informed  by  the  neighbours  that  Robert  G.  Keating 
had  left  the  house  two  months  before,  and  that  it  was 
empty  and  unoccupied;  that  a  notice  stating  these 
facts  was  served  on  the  [Jaintiff  's  solicitors,  and  that 
ten  days  afterwards  a  reply  was  received,  stating  that 
Keating's  tenancy  had  not  even  then  expired,  and  that 
at  the  time  he  signed  the  consent  to  act  aa  next  friend, 
and  for  some  time  ailer,  he  was  residing  tliere ;  that  since 
then  be  had  removed  for  the  convenience  of  his  buaineas 
to  Belcomp,  Raheny,  where  any  letters  addressed  to 
Grattan-terrace  would  be  forwanled  to  him.  Phillips 
further  stated  that  he  called  on  the  landlord  of  the 
house  in  Grattan-terrace,  who  stated  that  Keating 
went  away  owing  him  a  qnarter's  rent,  which  he  had 
promised  to  pay  by  instalments  of  lOs.  a- week,  but 
had  not  done  so ;  that  he  (Phillips)  afterwards  went  to 
Belcomp,  and  found  that  Keating  was  acting  as  cleric 
to  a  gentleman  named  De  Burgh,  and  was  residing  in  a 
lodge-house  on  Mr.  De  Burgh's  land,  and  that  the 
house  was  poorly  furnished.  Robert  G.  Keating  made 
an  affidavit,  in  which  he  stated  that  it  was  not  true  that 
he  left  Grattan-terrace  two  months  before  the  23rd 
Dec. ;  that  he  did  not  promise  to  pay  the  rent  by 
instalments,  and  that  the  bouse  at  Belcomp  was  not  a 
lodge-house  but  a  private  dwelling-house,  with  garden 
and  shrubbery,  and  its  own  exclusive  entrance  from 
the  road.  The  affidavit  proceeded : — "  That  I  am 
acting  as  sub-agent  and  collector  of  rents  for  Mr. 
Henry  De  Burgh,  J.P.,  and  my  present  sjilary  from 
him  is  £100  sterling  per  annum,  besides  house,  &c., 

free Tnat  I  am  possessed  in  my  own 

right  of  freehold  property  in  the  town  of  Clonmel, 
unincumbered,  producing  k2l  per  aooum,  and  that  I 
have  expended  on  said  property  upwards  of  £800  of  my 
own  money,  and  that  1  have  also  become  entitled,  on 
the  death  of  mv  mother  in-law,  which  occurred  in  the 
month  of  October,  1872,  to  one-third  of  other  freehold 
property  of  the  value  of  £90  a-year,  besides  a  sum  of 
£7(i0  of  assets  not  yet  distributed ;  and  I  am  also 
possessed  of  furniture  and  household  effects  to  the 
value  of  at  least  £  lOU,  and  I  have  been  informed  by  my 
wife  and  believe  that  the  said  Folliott  Phillips  did  not 
come  beyond  the  hall  door  of  my  said  house,  and  could 
not  be  in  a  position  to  state  how  it  was  furnished.  And 
I  say  that  I  have  earned  on  an  average  between  £2UU 
and  £350  a-year,  for  some  years  past,  as  an  agent ;  uid 
I  say  that  I  owe  no  debts  save  the  ordinary  domestic 
accounts,  which  I  have  different  means  to  dischai^  in 
the  usual  course."  Keating,  also,  stated  that  he  had 
brought  an  action  in  the  Court  of  Common  Pleas,  in 
which  an  application  was  made  to  compel  him  to  give 
security  for  costs,  but  was  refused ;  that  he  faUed  in 
the  action,  and  had  paid  every  shilling  of  the  defen- 
dant's costs,  amounting  to  £7 1.  An  answering  affidavit 
was  made  by  Folliott  Phillips,  in  which  he  reiterated 
his  former  statements  as  to  Keating's  absence  firom 
Grattan-t«rrace,  the  kind  of  place  he  lived  in  at 
Belcomp,  the  communication  made  to  him  by  the  land- 
lord about  the  rent ;  and  he  also  detailed  inquiries  he 
made  in  reference  to  Keating's  properly,  which  tended  to 
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show  that  it  was  considerably  less  than  was  represented 
by  Keating.  He  also  stated,  as  was  the  fact,  that  the 
action  referred  to  in  Keating's  affidavit  was  brought  by 
bim  to  recover  damages  against  a  firm  for  false  arrest, 
they  having  accused  him  of  embezzlement  while  in 
their  employment,  whereupon  he  was  arrested  and 
tried  at  the  Cork  Spring  Assizes,  1873;  that  the  judge 
directed  an  acquittal,  and  thereupon  Keating  brought 
the  action,  in  which  be  failed. 

On  the  above  state  of  facts,  the  defendants  having 
moved  that  the  plaintiff's  next  friend,  Robert  G. 
Keating,  should  be  ordered  to  give  security  for  costs, 
as  mentioned  in  8  Ib.  L.  T.  Notanda,  88,  the  Vice- 
Chancellor  made  the  order  of  the  26th  Jan.,  1874, 
which  is  set  forth  above,  and  was  the  subject  of  the 
present  appeal.* 

Mr.  Pbtnkett,  for  the  appdlant,  cited  the  following 
authorities : — Kerr  v.  Gillespie,  7  Beav.  269 ;  Bailey  ▼. 
Gundry,  \  Keene,  53 ;  WaU$  v.  Kelly,  6  W.  R.  206 ; 
Elliot  V.  Ifice,  7  De  G.  M'N.  &  G.  4  75;  Counsel  v. 
Garvie,  5  Ir.  L.  T.  R.  96 ;  WiUon  v.  UiU,  2  De  G.  M'N. 
&  G.  807 ;  Pennington  v.  Alvin,  1  S.  &  S.  264 ;  Drinan 
V.  Mannix,  3  Dr.  &  War.  154. 

Mr.  O'Hagan,  Q.C.  (with  him  Mr.  Perry),  for  the 
respondent,  contra. 

Lord  O'Haoaii,  C—  The  Vice-Chancellor's  order  cannot 
be  discharged,  but  must  be  varied ;  there  will  b^  a  direction 
that  there  must  be  a  new  next  friend,  or  that  Mr.  Keating 
most  give  security  for  costs.  In  this  case,  beyond  aU 
doubt,  the  evidence  is  not  of  perfectly  snbstantial  solvency, 
£llMt  V.  Inee  simply  decides  this,  that  where  there  ia  a 
positive  statement  by  a  person  coming  to  prove  solvency 
that  he  has  property  over  and  above  a  certain  sam,  the 
Court  will  not  go  into  a  acrutiny  of  his  affairs ;  any  other 
course  would  be  very  inconvenient.  We  have,  firsts  in  the 
action  in  the  Court  of  Common  Fleas  enough  to  show  us 
that  the  case  is  to  be  jealously  regarded.  We  need  not  go 
at  all  upon  the  question  of  change  of  residence.  The  state- 
ment of  Mr.  Keating  may  be  perfectly  true,  bat  the  state- 
ment of  the  clerk  of  the  appellant's  attorney  is  very  strong ; 
and  we  have  the  clerk  telling  us  that  the  house  where 
Keating  resides  is  not  a  good  house,  but  a  sort  of  hovel. 
But,  as  I  have  said,  we  need  not  go  upon  this  save  so  far 
as  it  makes  ui  jealous  in  Inoking  at  this  case.  H.id  he 
sworn  tbat  he  was  worth  so  much  over  and  above  his  debts 
the  matter  would  be  different.  But  he  has  not  done  so ;  he 
has  made  out  a  oatalngne  of  his  assets,  and  under  these 
circumstances  any  person  disputing  his  solvency  might 
reasonably  go  into  details  ;  but  we  need  not  CLter  into 
these.  He  hai  sworn  simply  that  his  domestic  debts  are 
the  only  incumbrances  to  which  he  is  liable,  but  we  have 
nothing  before  us  to  induce  as  to  come  to  the  conclasion 
that  he  has  property  over  and  above  those  debts.  It  is 
enough  to  say  that  this  person  has  not  brought  himself  by 
his  sworn  testimony  within  those  authorities  which  have 
been  cited,  and,  therefore,  there  is  nothing  to  relieve  os 
from  the  necessity  of  seeing  that  this  lady  is  better  repre- 
sented than  she  would  be  by  this  gentleman  as  her  next 
friend.  As  the  order  of  the  Vice-Chancellor  has  been 
varied,  there  must  be  no  costs  of  the  appeal. 

CHBlsnAM,  L  J.— The  grounds  on  which  I  think  tbat  this 
motion  should  be  refused  are  very  simple.  I  think  tbat 
the  departure  from  the  ordinary  form  of  affidavit,  coming 
at  the  seqael  of  the  removal  of  the  former  next  friend 

•  In  the  Court  below,  Doylt  v.  Ilanla,  tS  Ir.  L.  T.  R.  86,  20 
W.  R.  887 ;  Uind  v.  WUtmore,  2  K.  &  J.  468,  were  cited  among 
other  coses  now  referred  to.  Chatterton,  V.O.,  in  granting  the 
motion,  stated  as  his  reason  for  so  doing  that  Keating's 
affidavit  was  defective  in  not  containing  a  statement  that  ne 
was  worth  anything  after  payment  of  his  debts,  for  it  was  pos- 
sible that  after  the  payment  of  his  debts  he  might  not  be  worth 
a  shilling. 


of  the  plaintiff  on  account  of  her  not  being  aUe  to  give 
security  for  costs,  and  of  the  various  little  incidents  of  this 
man's  history,  is  enough  to  warrant  us  in  refusing  the 
application.  In  my  opinion  there  was  a  studied  departni« 
from  the  ordinary  form  of  affidavit.  As  the  Vice-Chanoellor'i 
order  has  been  varied,  there  most  be  no  costs  of  the  appeal, 
more  particularly  as  the  mistake  was  induced,  perhaps,  by 
the  form  of  the  defendants'  notice  of  motion. 

Solicitor  for  the  plaintiffs :   Wm.  B.  Gardner. 
Solicitora  for  the  defendants:  Perry  ^  Croskerry. 


VICE-CHANCELLOR'S  COURT. 

Reported  2i^  Edward  F.  Beattt,  Esq.,  Barrister-at-law. 

(Before  Cbaitsrton,  V.C.) 

In  the  Matter  of  the  Co.mmi8SIOners  of  Church 
Temporauties  in  Ireland,  and  the  Advowsos 
of  Atillacca  and    Croomb;    ex  parte  Viscoont 

MOMCK. 

Feb.  2,  1 874 Purchase  of  Adcowsora — Incapacitated 

owners — Money  lodged  in  Court — Practice — 33  #*  34 
Vict,  c  42,  «.  57—8  Vict.,  c.  16. 

Money  lodged  in  Court  as  the  value  of  advowsons  m 
the  ease  of  inctpadlated  owners,  under  the  57th  section  of 
the  Irish  Ckurch  ilc<,  1 869,  not  Mowed  to  be  transferred  to  a 
different  credit,  hut  directed  to  be  invested  in  Government 
new  3  per  cent,  stock  to  the  credit  of  the  matter  in  which  «( 
was  lodged. 

Petition  on  behalf  of  John  Monck  Croker,  a  minor, 
praying  (inter  alia)  tbat  the  sum  of  £6,935  Os.  8d.,  (the 
purchase-money  of  the  advowson  of  Athlacca  and 
Croome,  in  the  diocese  of  Limerick,  which,  under  the 
57th  section  of  the  Irish  Church  Act,  1869,  had  been 
lodged  in  the  Bank  of  Ireland,  together  with  £1 , 1 79  3s.  2d. 
interest,  by  the  Commissioners  of  Church  Temporalities 
to  the  credit  of  the  commissioners,  John  Monck  Croker, 
a  minor,  Harriet  Croker,  his  mother  and  guardian,  and 
all  others  interested  in  the  advowson),  be  invested  in 
the  purchase  of  Government  new  3  per  cent,  stock, 
and,  with  the  privity  of  the  Acconntant-General,be 
transferred  to  the  credit  of  the  cause  of  Croker  v.  Stein, 
and  to  the  separate  credit  of  the  minor  and  all  others 
interested  in  the  advowson.  The  minor's  title  to  the 
advowson  had  been  under  a  settlement,  dat«d  the  1 3th 
day  of  May,  1841,  by  which  he  was  made  tenant  in 
tail  male  of  them,  and  of  large  estates. 

Mr.  John  F.  Walker,  in  support  of  the  petition. 

Mr.  Reeves,  for  H.  S.  Monck  Croker,  the  tenant  in 
tail  in  remainder,  opposed  the  form  of  the  petition,  on 
the  ground  that  if  the  transfer  were  made  the  Court 
would  have  no  jurisdiction  to  award  costs  when  the 
money  was  ultimately  transferred  to  those  absolutely 
entitled,  citing  Fishery.  Fisher,  L.  R.  17  £q.  340,  and 
moved  a  cross  motion  to  the  effect  that  the  money 
should  be  invested  to  the  credit  of  the  matter  for 
which  it  was  lodged. 

Mr.  George  Atkins,  for  the  Commis^oners  of  Church 
Temporalities. 

The  Vicb-Chanckllor  refused  to  make  an  order  in  the 
form  of  the  prayer  of  the  petition,  but  made  one,  of  which 
the  curial  part  was  as  follows  : — That  the  Acconntant- 
Geoeral  of  this  Court  do  invest  the  sum  of  £6,986  Os.  8d. 
cash,  portion  of  the  sdm  of  £8,114  3s.  lOd.  cash,  now 
standing  in  the  books  of  the  Governor  and  Company  of  the 
Bank  of  Ireland,  to  the  credit  of  this  matter,  entitled  in 
books  of  the  said  Accountant-Genrral,  "ex  parte  The  Com- 
missioners of  Church  Temporalities  in  Ireland,  and  to  the 
credit  of  John  Monck  Croker,  and  Harriet  Croker,  widow, 
his  mother  and  guardian,  and  all  others  interested  in  the 
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■dvowson  of  Athlacca  and  Oroome,  in  the  diocese  of 
Iiimeriok,"  in  the  purchaw  of  GoTenunent  new  8  per  cent, 
stock,  and  transfer  such  stock,  when  so  parcbased,  with  the 
privity  of  thB  Aocountant-General  of  thia  Court,  to  the  like 
credit ;  and  it  is  further  ordered,  that  the  said  Aocountant- 
General  do  invest  the  dividends  to  accrue  due  on  said  stock 
from  time  to  time  in  the  purchase  of  like  stock,  and 
transfer  such  stock  when  so  purchased  to  the  credit  of 
Croker  ▼.  Stan,  and  the  separate  credit  of  the  interest  on 
the  sum  paid  by  the  ConimissioneTs  of  Charcb  Temporali- 
ties, in  compensation  for  the  advowson  of  Athlacca  and 
Croome,  in  the  diocese  of  Limerick ;  and  it  is  farther 
ordered,  that  the  Accountant-General  do  draw  on  the 
Governor  and  Company  ot  the  Bank  of  Ireland,  out  of  the 
balance  of  said  cash,  in  favour  of  Kobert  Reeves,  the 
solicitor  for  Henry  Stanley  Monck  Croker,  for  the  sum  of 
£4l  cash,  as  and  for  his  costs  of  applying  in  this  motion ;  and 
it  is  further  ordered,  that  the  said  Accountant-General  do 
invest  the  residue  of  the  said  sum  of  £8,114  Ss.  lOd., 
remaining  after  the  investment  and  payment  aforesaid,  in 
the  porchase  of  Government  new  3  per  cent,  stock,  and 
transfer  such  stock,  when  so  purchased,  to  the  credit  of  the 
■aid  cause  of  Croher  v.  Stein,  and  the  separate  credit  on 
the  sum  paid  by  the  Commissioners  of  Church  Temporali- 
ties, as  compensation  for  the  advowsons  of  Athlacca  and 
Croome,  in  the  diooese  of  Limerick ;  and  this  Conrt  doth 
declare  the  said  Henry  S.  M.  Croker  entitled  to  the  sum  of 
£4  as  and  for  his  costs  of  appearing  on  this  motion ;  and  it 
is  farther  ordered,  that  the  said  Commissioners  do  pay  to 
the  said  petitioner  bis  costs  of  the  said  petition,  this  order 
thereon,  and  proceeding  thereunder,  and  all  costs  properly 
and  necessarily  payable  nnder  the  Lands  Clauses  Consoli- 
dation Act,  1846,  when  taxed  and  ascertained. 

Solicitors  for  the  plaintiff :  Flood  and  Russell. 
Solicitors   for   H.   S.   Monck  Croker:   Reeves  and 
Sons, 


DONEGAL  ASSIZES. 


Reported  by  G.  Hart,  Esq.,  Barrister-at-Lav. 
(Before  Whitbsidb,  C.J.) 

Tbe  Q'JEBM  v.  DoBERTr  (1). 

March  9,  10, 1874 Prisoner — Evidence — Inducement 

to  confess  hy  constable — Admission  made  after  induce- 
ment. 

Where  a  prisoner  had  been  told  by  a  constable,  at  ten 
o'clock  a.m.,  that  it  would  be  better  for  him  to  tell  the 
truth,  and  not  put  people  to  the  extremities  lie  was  doing, 
an  admission  by  the  prisoner  to  another  constable,  after  six 
o'clock  tn  the  evening  of  the  same  day,  was  not  aUotued  to 
he  green  m  evidence,  although  the  second  constable  had 
previously  cautioned  the  prisoner. 

The  traverser  was  charged  with  the  wilful  murder 
of  Mary  M'Callion,  at  Muff,  in  Donegal,  on  Sun- 
day, the  10th  of  August,  1873.  A  witness  named 
Morrow  was  examined  on  the  part  of  the  Crown.  He 
deposed  as  follows  : — I  am  a  sub- constable,  and  was 
stationed  at  MuS  in  August  last.  I  was  in  charge  of 
the  prisoner  on  the  evening  of  the  I4th,  after  the 
inquest.  He  was  in  the  kitchen  of  the  police  barrack,  in 
my  custody.  I  interrogated  him  in  no  way.  He  asked 
me  could  he  see  his  father.  I  told  him  he  could  not, 
and  for  him  not  to  say  anything  to  criminate  himself^ 
for  that  anything  he  would  say  would  hereafter  come  in 
evidence  against  him. 

At  this  stage  Keys,  on  behalf  of  the  prisoner,  ob- 
jected to  any  further  evidence  of  the  conversation, 
on  the  ground  that  an  inducement  to  confess  had 
been  bdd  out  to  the  prisoner  by  another  con- 
stable in  the  earlier  part  of  the  same  day.  He  thea 
obtained    leave  to    call    sub-constable    Darby,    who 


deposed  that  he  had  had  a  conversation  with  the 
prisoner  about  ten  o'clock  in  the  morning  of  the  14th. 
The  .'prisoner  began  by  saying  he  wanted  to  speak  to 
witness.  Witness  asked  him  had  he  been  cautioned. 
Prisoner  said  "Yes,  several  times."  Witness  said  to 
him,  "  It  is  better  for  you  to  tell  the  truth,  and  not  put 
people  to  the  extremities  you  are  doing." 

iL  Johnston,    Q.C.  (with  him  Hamilton,  Q  C,  and 

M^Gusly) The    conversation   with    Morrow    in    the 

evening  is  admissible,  from  the  length  of  time  inter- 
vening, coupled  with  tbe  fact  that  Morrow  himself  gave 
the  prisoner  a  distinct  caution.  The  effect-  of  any 
inducement  held  out  by  Darby  in  the  morning  must 
have  been  completely  removed  from  the  prisoner's 
mind,  and,  therefore,  what  be  said  is  evidence  against 
him;  R.  v.  Lingate,  1  Ph.  Ev.  410;  Raster's  Case,  ib; 
R.  V.  Clewes,  4  C.  &  P.  224 ;  A  v.  Richards,  5  C.  &  P. 
318. 

Keys,  contra After  such  an  inducement,  very  strong 

evidence  would  be  necessary  to  show  that  its  effect  had 
been  removed;  Sherrington's  Case,  2  Lew.  C.  C.  123; 
MeyneU's  Case,  ft.  123. 

WHintsiOE,  CJ. — If  a  person  in  authority — and  it  has 
been  decided  that  a  constable,  having  a  prisoner  in  charge, 
comes  within  that  definition — makes  use  of  the  expression 
proved  to  have  been  made  to  this  prisoner,  "  That  it  would 
IM  better  for  him  to  tell  the  truth,"  it  is  as  clear  as  lii;ht 
that  any  admission  or  confession  afterwards  made,  under  the 
influence  of  that  indncement,  should  not  be  received.  The 
Judges  hsve  held  that  it  must  be  shown  that  the  prisoner 
tborooghly  understood  that  be  could  expect  no  gain  from  a 
confession.  Tbe  subsequent  caution  most  be  shown  to  have 
had  the  effect  of  removing  all  such  expectation  from  the 
prisoner's  mind.  I  am  not  incUned  in  any  way  to  relax  that 
principle,  and  I  am  not  satisfied  that  I  should  receive  this 
evidence. 

The  jury  were  afterwards  discharged  without  agree- 
ing to  a  verdict,  and  the  prisoner  awaited  his  trial  a 
second  time  at  the  next  Assizes. 


The  Queem  v.  DoHEaTr  (2). 

(Before  Fitzobrald,  B.) 

July  21st,  22nd,   1874 ^The  prisoner  was  tried  a 

second  time  on  the  before-mentioned  charge,  before 
Fitzgerald,  B.  Towards  the  close  of  the  case  for  the 
prosecution,  the  evidence  of  sub-constablu  Morrow  was 
again  tendered  against  the  prisoner,  and  was  objected 
to  on  the  same  grounds  as  before. 

[FiTZOEBAUi,  B After  what  took  place  at  the  last 

trial,  I  could  not  now  receive  this  evidence  without 
reserving  the  point,  which  I  do  not  intend  to  do.] 

Johnston,  Q.C.,  referred  to  The  Queen  v.  Jarvis, 
L.  R.  1  0.  C.  96 ;  The  Queen  v.  Reeve  and  Hancock, 
L.  R.  1  C.  C.  362. 

'  FlszoEBALD,  B. — I  do  not  think  that  I  ought  to  receive 
this  evidence.  In  every  case,  the  whole  depends  on  the 
opinion  the  Judge  himself  forms  as  to  the  adinissibUity  of 
the  evidence.  All  the  &cta  must  be  considered,  and  I 
refuse  to  receive  Morrow's  evidence  after  what  was  said  by 
sub-constable  Darby. 

The  jury  were,  agtun,  discharged  without  agreeing  to 
a  verdict. 
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The  Quben  v.  Davis  Dkifps. 

[ClR.  c. 

LONDONDERRY  ASSIZES. 

Reported  by  6.  Haiit,  Esq.,  Barrister-at-Law. 

(Before  Fitzoebaij>,  B.) 

Ths  Qvebn  v.  Davis  Dbipps. 

March  12th,  I3th,  1874 Praoner— Postponement  of 

trio/— 21  S-  22  Geo.  3,  c.  J 1,  ».  6  (,Ir.) 

A  Judge  of  AsMze  has  power,  on  the  application  of  the 
Crown,  and  notwilhitandtng  tite  prixoner's  demand  for  an 
immediate  trial,  to  postpone  sttch  trial  a  second  time  after 
bill  found  by  the  grand  jury,  without  ordering  the  prisoner's 
release  on  bail,  if  satisfied  that  such  postponement  is 
necessary  in  order  to  secure  the  ends  of  justice. 

Seiuble,  the  second  clause  of  the  21  ^22  Geo.  3,  c.  11, 
(.  6  (Ir.),  applies  only  to  cases  where  the  prisoner  had 
neither  been  indicted  nor  tried  at  the  first  As^zes  after  his 
committal. 

Johnston,  Q.C.  (with  him  Sichardson,  Q-C,  and 
G.  Hart},  applied  for  a  postponement  of  the  trial  to  the 

next  Assizes The  application  was  grounded   on  an 

affidavit  made  by  Mr.  Fitzgerald,  the  Crown,  solicitor, 
stating  that  a  true  bill  for  murder  had  been  found 
agunst  the  prisoner  at  the  Summer  Assizes  of  1870, 
and  on  the  application  of  the  Crown  the  case  was  post- 
poned to  the  present  Assizes;  that  on  the  22nd  of 
February,  1874,  Mary  and  Margaret  Ferrier  were 
arrested,  and  charged  with  being  accomplices  in  the 
murder ;  that  they  had  been  once  or  twice  remanded, 
and  were  to  be  brought  before  the  magistrates  again  on 
the  10th  of  March  ;  that  an  -indispensable  witness  for 
the  Crown,  Dr.  Reynolds,  owing  to  his  having  to  attend 
as  witness  in  other  places,  could  not  attend  before  the 
17th  of  March;  that  the  deponent  was  advised,  and 
believed  that  a  satisfactory  trial  of  the  prisoner  could 
not  be  had  till  the  result  of  the  pending  investigation 
should  be  known;  and  that  "additional  evidence  may  be 
forthcoming  if  the  trial  be  postponed  till  the  next 
Assizes." 

William  Irvine,  for  the  prisoner. — We  ask  that  the 
trial  be  proceeded  with  at  this  Assizes,  or  that  the 
prisoner  be  dischai-ged.  He  is  ready  for  his  trial,  and 
has  already  been  ni  ne  months  in  jaiL  The  affidavit  as  to 
additional  evidence  is  very  weak,  and  shows  no  reasons 
for  expecting  that  any  new  important  evidence  would 
certainly  be  procured  before  next  Assizes.  These 
Assizes  will  be  concluded  long  before  the  17th,  and  it 
would  be  most  inconvenient  to  &rery  one  to  have  the 
trial  then. 

[FiTZQEBAUD,  B Under  the  Habeas  Corpus  Act*  I 

have  great  doubt  whether  it  is  now  in  my  power  to 
postpone  this  case,  and  to  keep  the  prisoner  in  jail  till 
next  Assizes.] 

Johnston,  Q.C.,  said  that  it  was  the  constant  practice  to 
postpone  the  trial  when  the  Crown  showed  on  affidavit 
that  such  postponement  was  necessary  in  order  to 
secure  the  ends  of  justice  ;  the  prisoner  being  charged 
with  murder  would  not  be  admitted  to  baiL 

•  The  21  &  22  Geo.  8,  c.  li,  s.  6  (Ir.);  81  Car.  2,  c.  2,  s.  7 
(Eng.),  prorides  that  if  any  person  or  persons  shall  be  committed 
lor  nigh  treason  or  felony,  plainly  and  specially  expressed 
in  the  warrant  of  commitment,  and  upon  his  prayer  or  petition 
in  open  Court,  the  first  week  of  the  Term,  or  first  day  of  the 
Sessions  of  Oyer  and  Terminer,  or  (general  Gaoi  Delivery,  to 
be  brought  to  his  trial,  shall  nut  be  indicted  some  day  in  the 
next  Term,  Sessions  of  Oyer  and  Terminer,  or  General  Gaol 
Delivery  after  such  commitment,  it  shall,  and  may  be,  lawful 
to  and  for  the  Judges  of  the  Court  of  King's  Bench  and 
Justices  of  Oyer  and  Terminer  or  General  Gaol  Delivery,  and 
they  are  hereby  required,  upon  motion  to  them  made  in  open 
Court  the  last  day  of  the  Term,  Sessions,  or  Gaol  Delivery, 


[FrrzoKBALS,  B I  have  no  objection  to  trying  the 

case  on  the  17th,  but  if  you  press  me  to  postpone  it  till 
next  circuit,  and  to  detain  the  prisoner,  you  must  show 
stronger  reasons  for  my  doing  so,  and  satisfy  me  that  it 
is  within  my  pewer  under  the  Habeas  Corpus  Act.] 

The  motion  having  stood  over  until  the  following 
day,  James  O'Connell,  Head  Constable,  made  an 
affidavit,  stating  as  follows: — In  September,  1873,  he 
was  told  off  to  mvestigate  the  charge  of  murder  against 
David  Dripps,  and  also  to  connect  therewith  a  charge 
against  the  two  Ferriers  of  being  accessories  to  the  said 
murder,  and  had  since  been  engaged  in  that  investi- 
gation. Mary  Ferrier,  on  the  16th  June,  1873,  pur- 
diased  from  Dr.  Caldwell  a  pennyworth  of  white 
arsenic,  stating  that  she  required  it  for  Miss  Cavin. 
Margaret  Ferner  gave  the  penny  to  her  mother,  Mary, 
stating  that  she  had  received  it  from  Miss  Cavin. 
Mary  Ferrier  gave  Miss  Cavin  a  harmless  yellow 
powder,  instead  of  the  arsenic.  An  improper  intimacy 
existed  between  David  Dripps  and  Margaret  Ferrier, 
and  he  had  expressed  an  intention  of  taking  her  to  live 
with  liim,  and  Margaret  had  said  that  she  would  give 
Mary  Dripps  something  that  would  do  for  her.  On  June 
18,  1873,  Margaret  Ferrier  and  David  Dripps  were  seen 
in  communication.  David  and  his  wife  lived  alone,  and 
on  bad  terms  with  each  other.  On  the  morning  of 
June  19th,  Mary  Dripps  received  a  cup  of  tea  from  her 
husband  containing  poisonous  matter,  and  died  the  same 
day  from  the  effects  of  it.  Dr.  Reynolds,  on  analysis, 
found  white  arsenicin  the  stomach.  On  the  22nd  February 
Mary  and  Margaret  were  arrested,  and  were  now  under 
remand,  waiting  the  attendance  of  Dr.  Reynolds  and 
other  witnesses.  "If  the  case  is  adjourned  till  next 
Assizes  additional  evidence  would  be  forthcoming." 

FiTZOEBALD,  B.,  said  that  be  would  postpone  the  case ; 
on  oonaiduratioD,  he  did  not  think  that  the  sixth  section  of 
the  Habeas  Corpus  Act  applied  where  the  prisoner  had 
already  been  indicted  at  a  former  Assizes.  The  second 
clause  of  the  section  seemed  to  apply  only  to  the  oase  of  a 
prisoner  who  had  been  neither  indicted  nor  tried  at  the  first 
Assizes.  He  thought  that  he  had  power  to  postpone  the 
case,  and  that  sufficiently  strong  grounds  for  so  doing  had 
been  made  out  by  the  Crown. 

Postponed  accordingly.* 

either  by  the  prisoner,  or  any  one  in  his  beltalf,  to  set  at  liberty 
the  prisoner  upon  bail,  unless  it  appears  to  the  Judges  and 
Justices,  upon  oath  made,  that  the  witnesses  for  the  King  could 
not  be  produced  the  same  Term,  Sessions,  or  General  Gaol 
Delivery ;  and  if  any  person  or  persons  committed  as  aforesaid, 
upon  his  prayer  or  petition  in  open  Court,  the  first  week  of  the 
Term,  or  first  day  of  the  Sessions  of  Oyer  and  Terminer  and 
General  Gaol  Delivery,  to  be  brought  to  his  trial,  shall  not  be 
indicted  and  tried  tliis  second  Term,  Sessions  of  Oyer  and 
Terminer,  or  General  Gaol  Delivery  after  his  commitment,  or, 
upon  his  trial  shall  be  acquitted,  he  shall  be  discharged  from 
his  imprisonment. 

The  point  here  raised  was  also  raised  in  R.  v.  Boaen,  9  C.  &  P. 
509,  and  there  Williams,  J.,  said  that  the  Habeas  Corpus  Act 
must  be  humanly  interpreted;  the  {nrisoner  was  indicted,  but 
his  trial  must  be  subject  to  human  contingency.  R.  v.  Beardmore, 
7  0.  &  P.  497,  appears  to  be  disapproved  in  R.  v.  OAome,  id. 
799;  R.  V.  ffu«n<^  9  C.  &  P.  228.  Vide  R.  v.  Chapmm,  8 
CAP.  668.-[«ep.] 

*  Sdhmkk  Assizes,  1874. 

July  80th David  Dripps  was  tried  before  Fitzgerald,  B.,  in 

Londonderry,  found  guilty,  and  sentenced  to  death. 

August  8rd. — The  two  Ferriers  were  tried  on  the  same 
charge,  and  were  acquitted. 

David  Dripps  was  afterwards  reprieved,  and  his  sentence 
commuted  to  penal  servitade  for  life. 
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Ex  p.  QuiRKE (jOEDOH  tl.  MuRPBT. — PaB&INSON  V.  LoNGFOBS. 


[L.S. 


CLONMEL  ASSIZES. 
Reported  ly  John  E.  Walsh,  Esq.,  Bam»ter-at-Law. 

(Before  Monahah,  C.J.) 

Jn  re  Sooth  Tipperabt  FREsffiiTif  ent,  ex  parte  Qdirkb. 

July  16,  1874 Grand  Jury  Act  (6^7  Will.  TV., 

c.  1 16 — Presentment  for  a  Chaplain  to  County  Infirmary. 

The  Grand  Jury  have  no  jurisdiction  to  present  for  a 
Chaplain  to  the  County  Infirmary. 

Presentment  for  j£40  to  the  Yen.  Archdeacon  Quirke, 
P.P.,  as  Temuneration  for  his  services  in  attending  to 
the  spiritual  wants  of  the  inmates  of  the  County  Infir- 
mary at  Cashel.  Ko  chaplain  bad,  in  fact,  ever  been 
appointed,  but  Archdeacon  Quirke  had  been  in  the 
habit  of  attending  voluntarily  for  many  years,  and  of 
rendering  his  services  gratis.  The  presentment  had 
been  passed  at  Presentment  Sessions,  and  the  Grand 
Jury,  having  doubts  as  to  its  legality,  referred  the 
matter  to  the  Lord  Ciiief  Justice  for  his  opinion  thereon. 

Hemphill,  Q.C.,  for  Archdeacon  Quirke — The  Grand 
Jury  have  jurisdiction  to  make  the  presentment,  under 
the  8Jth  section  of  the  Grand  Jury  Act,  as  forming 
portion  of  the  £700  there  allowed  to  be  presented  for, 
for  "the  support  and  maintenance"  of  an  Infirmary. 
Similar  presentments  have  been  passed  unchallenged, 
for  many  years,  in  the  counties  of  Clare,  G«Iway,  and 
Limerick. 

[The  foreman  of  the  Grand  Jury  (Colonel  Purefoy) : — 
Dowse,  B.,  at  the  Clonmet  Spring  Assizes,  1874,*  refused 
to  fiat  an  exactly  similar  presentment,  holding  that  the 
Grand  Jury  had  no  jurisdiction  to  present  for  a  chap- 
lain to  the  County  Infirmary.] 

Mohahan,  G.J And  I  am  of  the  same  opinion. 

The  presentment  is  clearly  illegal. 


WEXFORD  ASSIZES. 

Reported  by  John  £.  Walsh,  Esq.,  Barister-at-law. 

(Before  Dowse,  B.) 

Gordon,  Appellant;  Mcrpht,  Respondent. 

July  24,  1874 33  i-  34  Vict.,  c.  46,  s.  3— Holding 

valued  tatder  XI 0 — Maximum  claim  for  disturbance — 
Claim  /or  improvements — Election. 

A/.,  wAose  holding  was  valued  under  £10,  claimed  the 
maximum  amount  for  disturbance,  and  also  claimed  for 
improvements,  other  than  permanent  buildings,  and  reclama- 
tion of  waste  land. 

Held,  that  both  claims  might  be  gone  into  in  the  first 
instance,  the  qiiestion  as  to  the  right  to  compensation  for 

•  Clonmel,  March  llth,  1874. — At  the  termination  of  his 
charge  to  the  Grand  Jury,  Uowse,  B.,  said:—"  Three  qaeetions 
arise  upon  the  preaentments — 1st,  whether  the  Grand  Jury  has 
power  to  present  for  a  sum  of  money  to  the  Governor  of  the 
Gaol,  to  defray  the  costs  of  an  action  successfully  brought 
against  him  (by  a  prisoner,  in  his  castody  as  such  'Governor) 
for  false  imprisonment ;  I  am  clearly  of  opinion  it  has  not;  2nd, 
whether  it  has  power  to  present  for  a  chaplain  for  the  Coanty 
Infirmary;  1  am  equally  clear  it  has  not;  and  8rd,  whether 
growing  trees  are  a  subject  for  compensatipn,  in  case  of  mali- 
cious injury ;  in  ray  npmion  they  are  not." 

In  the  aecond  of  these  matters,  ffemp/Ull,  Q.C.,  subsequently 
appeared  for  the  Governor  of  the  Gaol  to  support  the  present- 
ment, and  mentioned  that,  on  his  application,  a  similar  pre- 
sentment had  been  flated  by  O'Brien,  J.,  at  Klllcenny  Assizes, 
where  an  action  brought  against  the  Governor  of  the  Gaol  had 
failed,  but  the  defendant  could  not  realize  his  coats,  as  the 
plaintiff  was  a  pauper. 

DowsK,  B. — The  case  does  not  come  within  the  wording  of 
the  Grand  Jury  Act,  and  I  do  not  feel  authorised  to  exercise  a 
diqiensing  power. 


improvements  to  be  settled  after  the  case  had  been  heard  in 
its  entirety. 

Claim  for  compensation  for  disturbance  and  improve- 
ments. Murphy,  the  claimant,  held  six  acres  of  the 
lands  of  Ballingarrick,  at  the  annual  rent  of  XI 3,  the 
holding  being  valued  under  £10.  The  chairman  bad 
awarded  him  two  years'  rent  as  compensation  for 
disturbance,  deducting  a  set-off  of  £1  lOs.  for  rent  dro. 
The  amount  of  the  decree  was  £24  10s.  Hie  landlord 
appealed. 

Darid  Lynch,  for  the  claimant,  was  proceeding  to  put 
forward  a  claim  for  improvements,  other  than  permanent 
buildings  and  reclamation  of  waste  land,  when 

John  Gibson,  for  the  landlord,  objected. — ^The  valuation 
is  tinder  £10,  and  more  than  five  years'  rent  has  been 
claimed  for  disturbance ;  therefore,  the  claim  for 
improvements  cannot  be  put  forward. 

David  Lynch — The  case  should  be  ^ne  into  in  its 
entirety.  '  A  question  may  afterwards  arise  as  to  whether 
we  can  be  allowed  compensation  for  improvements. 

DowsB,  B. — I  think  that  the  course  pointed  out  by 
Mr.  Lynch  is  reasonable,  and  I  am  disposed  to  adopt  it. 

The  case  was  then  proceeded  with,  and  evidence  on 
both  claims  was  gone  into.  The  decree  of  the  chairman 
was  i-educed  to  one  year's  rent  as  compensation  for 
disturbance,  deducting  £1  lOs.  for  rent  due,  no  com- 
pensation being  allowed  for  improvements,  and  no 
ooets.* 

Attorney  for  the  appellant :  Goff. 
Attorney  for  the  respondent:  &Flaherty. 


LAND  SESSIONS. 


Reported  by  Cecil  R.  Roche,  Esq.,  Barrister-at-lair. 

(Before  Matthew  O'Donnell,  Q.C.) 

Pabkinsoh  t>.  Thb  Earl  of  LoNcroRD. 

June  26,  October  20,  1874 Landlord  and  Tenant 

Act,  1870,  ss.  3,  4,  13 — Claim  for  disturbance  and 
improvement — Sale  by  administrator  under  order  of  Court 
of  Chancery — Custom  on  estate  against  assignment — 
Purchase  by  trustee  for  benefit  of  administrator. 

Where  administration  was  taken  out  to  a  deceased 
tenant,  and  the  farm  of  the  deceased  was  ordered  to  be 
sold  by  the  Court  of  Chancery,  the  landlord  of  the  estate 
objected  to  the  sale  of  the  tenant's  interest,  on  the  ground 
that  the  assignment  of  the  tenant's  interest,  without  the  con- 
sent of  the  landlord,  was  forbidden  by  the  custom  of  the 
estate ;  but,  notwithstanding  this,  the  landlord's  agent  was 
himself  a  bidder  for  the  interest  of  the  deceased,  which  was 
finally  sold  to  the  claimant  under  a  secret  trust  for  the 
administrator.     The  claimant  was  ejected  by  the  landlord. 

Held,  that  the  claimant  was  entitled  to  no  compensation, 
having  purchased  as  trustee  for  the  administrator,  who  teas 
still  m  possession  of  it. 

Semble,  that  the  custom  of  the  estate  could  not  oust  the 
administrator's  right  of  assigning  the  farm. 

This  was  a  claim  against  the  Earl  of  Longford,  under 
sections  3  and  4  of  the  J.iandlord  and  Tenant  Act,  187U, 
for  compensation  for  disturbance,  improvements,  suid 
imexhausted  manures.  At  the  tnal,  which  took  pl«ce 
at  the  Westmeath  Land  Sessions,  the  dum  for  compen- 
sation for  disturbance  was,  with  the  permission  of  the 
Chairman,  abandoned,  more  than  tour  years'  rent 
having  been  claimed,  such  claim  not  being  permitted 

•See  Dunaily  v.  Hodgint,  7  Ir.  L.  T.  R.  181;  M'Nowa  r. 
Beauclerc.  ib.  188.  Cf.  judgment,  Burke  v.  TWnom,  ib.  201. — 
IBbp.] 
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Parkihson  v.  Earl  of  Lougfors. 


[L.S. 


to  be  made  in  conjnnction  with  a  claim  for  rmproTements 
other  than  permanent  buildings  and  reclamation  of 
waste  lands,  where  the  claimant  is  tenant  of  a  holding 
valaed  at  a  yearly  sum  exceeding  £10,  under  the  pro- 
visions of  section  3.  The  total  amount  cUimed  was 
£'262  lOs.  The  facta  of  the  case  were  as  follows : — The 
lands  in  question  formed  portion  of  the  Longford  estate, 
and  had  been  held  by  Ambrose  M'Cauley  as  tenant  from 
year  to  year  under  the  Earl  of  Longford.  On  (lis  death, 
which  took  place  before  the  passing  of  the  Landlord 
and  Tenant  Act,  1870,  his  brother,  Robert  M'Cauley, 
who  had  been  living  with  the  deceased  and  working 
the  farm,  was  recognized  as  tenant  by  the  Earl  of 
Longford.  After  the  passing  of  the  Act  the  sisters  of 
the  deceased  claimed  a  share  in  the  farm;  letters  of 
administration  were  taken  out  by  Robert  M'Cauley, 
and  an  order,  on  administration  summons,  was  made  by 
the  Master  of  the  Rolls,  directing  a  sale  of  the  estate 
by  auction ;  whereupon,  the  Earl  of  Longford  served 
a  notice  to  quit.  At  the  auction,  Mr.  Stewart  (a 
member  of  the  firm  of  Stewart  and  Kincaid,  land  agents 
to  Lord  Longford),  attendeil,  and  publicly  stated  that 
the  notice  to  quit  had  been  served,  and  that  any 
person  purchasing  the  interest  in  the  lands  would  not  be 
recognized  as  tenant  to  the  Earl  of  Longford,  as  assign- 
ments by  the  tenants  on  the  estate,  without  the  consent  of 
the  landlord,  was  prohibited  by  a  cnstom  on  the  Longford 
estates.  The  lands  were,  however,  put  np  for  sale,  and 
Mr.  Stewart  himself,  notwithstanding  the  warning  he 
had  given,  bid  on  behalf  of  the  Earl  of  Longford  for 
the  purchase  of  the  interest  in  the  lands.  The  farm 
was,  however,  eventually  knocked  down  to  James 
Parkinson,  the  present  claimant,  for  £215.  Parkinson 
took  possession  of  the  farm,  but  was  ejected  by  the 
Earl  of  Longford,  and  Robert  M'Cauley  was  put  into 
possession  of  the  farm.  On  cross-examination,  it  was 
admitted  by  Parkinson  that  the  money  paid  by  him  for 
the  purchase  of  the  farm  was.  not  his  own,  but  was 
advanced  to  him  on  trust  by  Robert  M'Cauley,  who 
was  himsulf  incapacitated  from  becoming  a  purchaser 
by  reason  of  his  character  of  administrator  to  the 
owner  of  the  interest. 

C.  Ribton  Outran  for  the  claimant.  The  alleged 
cnstom,  by  which  the  landlord  claims  the  right  of 
preventing  assignment  by  the  tenant  without  his  per- 
mission, has  not  been  proved  in  a  satisfactory  manner. 
Even  if  it  were,  Mr.  Stewart,  by  himself  bidding  for  the 
farm,  has,  as  Lord  Longford's  agent,  thereby  impliedly 
authorized  the  sale  and  waived  the  custom.  Such  a 
custom  could  not  interfere  with  the  rights  of  an  adminis. 
trator  to  sell  portion  of  the  assets  of  the  deceased,  acting 
under  an  onler  of  the  Court  of  Ctianceiy,  Under 
those  circumstances,  the  interest  legally  passed  to  the 
present  claimant,  who  is  in  consequence  entitled  to 
compensation. 

3.  Pukenham  Law,  contra.  The  Earl  of  Longford 
is  anxious  to  retain  as  his  tenant  the  man  so  recognized 
before  the  Landlord  and  Tenant  Act,  1870,  passed, 
and  he  is  now  in  possession,  and  the  notice  to  quit  was 
served  in  order  to  protect  him  from  the  vexatious 
litigation  of  the  family.  He  advanced  the  money  for 
the  purchase,  when  the  purchaser  was  forced  by  the 
Court  of  Chancery  to  lodge  it,  but  not  to  purchase 
for  himself,  as  he  knew  he  was  to  be  replaced  in 
possession.  lie  is  now  in  possesion  of  the  lands  as 
tenant  to  the  Earl  of  Longford.  Under  those  cir- 
cumstances, it  would  be  absurd  to  allow  the  claim 
for  compensation.  The  custom  a^inst  assignment 
without  consent  by  the  landlord  havmg  been  shown  to 
exist  on  the  estate,  and  notice  of  it  having  been  given 


at  the  sale,  any  person  becoming  a  purchaser  did  so 
with  full  knowledge  of  the  risk  he  was  incurring,  and 
cannot  now  claim  compensation  for  the  result  of  his 
persisting  in  the  purchase,  Mr.  Stewart  having  only 
Did  to  prevent  the  htigation  which  has  ensued  from 
the  sale. 

Judgment  reserved- 

The  Chatbhan. — This  case,  wbiob  aame  before  me  at 
the  last  MuUingHr  Qaarier  Seaaions,  is  of  a  paouliar  nature. 
The  claimant,  James  Parkinson,  ia  under-gamekeeper  to 
Lord  Longfonl.  The  farm  was  formerly  held  by  Ambrose 
M'Cauley  as  tenant  from  year  to  year.  On  the  death  of 
Ambrose  M'Cauley  letters  of  administrstion  to  him  were 
taken  out  by  Robert  M'Cauley,  his  brother,  and  the  farm 
went  into  Chaneeiy  for  (he  administration  of  M'Cauley'* 
assets.  By  the  order  of  the  Master  of  the  Rolls  the  farm 
was  sold  by  public  auction  on  tlie  29tb  March,  1873,  and 
was  purchaied  by  Parkioson,  the  present  claimant,  for  £215. 
At  the  auction,  Mr.  Stewart,  of  the  firm  of  Stewart  and 
Kincaid,  agents  for  Lord  Longford,  objeoted  to  the  sale  on 
the  grounds  that  by  the  custom  of  the  estate  no  tenant  had 
a  right  to  assign  his  farm  without  the  consent  of  the  land- 
lord, and  relied  on  the  13th  section  of  the  Landlord  and 
Tenant  Act,  1870.  Notwithstanding  that  objection  having 
been  raised  by  Mr.  Stewart,  he  himself  was  one  of  the 
bidders  for  the  farm  before  it  was  finally  knoolied  down  to 
the  present  claimant.  Parkinson,  in  bis  evidence,  admitted 
that  the  land  was  bought  by  him  for  Robert  M'Cauley. 
It  seems  exttsordinary  that  Parkinson  should  buy  a  farm 
for  another  man  who  was  at  that  moment  in  possession  of 
it,  and  then  bring  a  claim  for  compensation  for  disturbanoe 
against  Lord  Longford  in  the  face  of  his  admissian  that  he 
did  not  require  the  farm  for  his  own  use.  I  can  clearly 
understand  M'Cauley's  motive  in  abstaining  from  bidding 
for  the  land.  Having  taken  out  letters  of  administration 
to  his  brother,  he  was  precluded  by  a  rule  of  the  Court 
of  Chancery  from  bidding  for  the  fann ;  *  and  on  that 
account  he  got  Parkinson  to  bid  for  him.  I  do  not  think  tliat 
the  customs  of  the  estate  have  anything  to  do  with  this 
case  or  are  necessary  for  the  defence.  If  the  case  turned 
on  whether  the  land  could  be  sold  without  the  landlord's 
consent,  and  assigned  to  Parkinnon,  I  should  bold  that  it 
could,  and  decide  against  the  landlord.  Lord  Longford. 
It  is  now  settled  by  the  authorities  that  where  there  is  a 
covenant  in  a  lease  against  assignment  without  the  consent 
of  the  lessor,  or  if  such  be  the  custom  of  the  estate,  that 
a  devolution  of  that  estate  by  death  is  the  act  of 
Providence  and  not  an  assignment.-!-  And  in  this  case,  the 
brm  forming  a  portion  of  the  assets  of  a  deceased  owner, 
the  administrator  of  the  deoeaoed  owner  has  a  perfect  right 
to  dispose  of  it  with  the  other  assets  of  the  deoaaaed  ;  Seen 
V.  Bind  1  Ves.  jun.  294,  2  WilL  Ex.  6th  ed.,  880.  But 
independent  of  authority,  the  liltli  section  of  the  Landlord 
and  Tenant  Act,  1870,  upon  which  the  counsel  for  the 
respondent  relies,  in  its  proviso  expressly  excepts  from  its 
enactments  the  devolution  of  a  tenancy  by  operation  of 
law  upon  an  intestacy  as  has  happened  here,  and  no 
forfeiture  of  the  interest  in  the  farm  happened  by  reason  of 
such  devolution.  It  is  dear  that  Mr.  Stewart  had  no  right 
to  object  to  the  sale  of  the  farm,  but  in  oonsequenoe  of  his 
objection  I  believe,  from  the  evidence  of  most  respeotaUe 
testimony  before  me,  the  interest  in  this  farm,  which  was 
worth  at  leaxt  £400,  was  sold  for  £216.  There,  is  however, 
a  point  which  has  arisen  in  this  case  which  leaves  me  no 
option  but  to  dismiss  the  claim.  It  was  admitted  that  the 
farm  wss  bought  in  trust  for  Robert  M'Caidey,  and  he  is 
still  actually  enjoying  porsesaioo  ot  it.  t  I  am  of  opinion 
that  a  claimant  under  the  circuinstances  of  this  case  ui  not 
within  the  meaning  and  spirit  of  the  Landlord  and  Tenant 

•  See  KtUu  v.  Kelh,  8  Ir.  L.  T.  U.  173 [Ed.,/.  L,  T.  i 

t  Cf.  JforbuiTI  V.  Af'DonaU,  4  Ir.  C.  L.  137.— [ •■d.,  /.  Zk" 

Rep.] 
i  See  il'!feill  v.  Adams,  8  Ir.  L.  T.  Notanda,  501 — [Ed., 

/.  L.  T.  *g>.] 
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Act,  1870,  snd  is  not  entitled  to  compenaRtion  ;  and  it  will 
be  for  his  Honor,  the  Muter  of  the  BoIIr,  if  the  matter  in 
the  administration  of  the  estate  of  A  mbrose  M  'Caaley  be 
brought  before  him,  to  determine  if  sach  a  sale  should  nut  be 
set  aside  as  abortive.  Let  the  claim  be  dismissed  with 
costs. 

Attorney  for  the  claimant :  /.  F.  Goodman. 
Attorneys  for  respondent :  R.  R.  and  S.  Reeve*. 


COURT  OP  BANKRUPTCY. 

Reported  by  £.  N.  Bx.akb,  Esq.,  Barrister-at-Law. 

(Before  Habbisoh,  J.) 

In  re  Sib  Chables  Cohfton  Domtile,  a  Bankmpt. 

July  17,  18,  21,  24,  1874 Jurisdiction — Setting  aside 

lease — Lessee  not  submitting  to  juritdiction — Action  by 
lessee  against  messenger  of  court — Injunction—B.  A.  Act, 
J  872,  s*.  6,  66,  08—5.  |- 1.  Act,  1857,  ss.  19,  24. 

Where  a  lease,  executed  by  a  bankrupt,  is  impeached  as 
fraudulent  by  the  assignees  in  bankruptcy,  and  the  decision 
of  the  question  of  its  validity  or  invalidity  is  necessary  and 
expedient  for  the  purpose  of  doing  complete  justice,  or 
making  a  complete  dlstributioti  of  property,  the  Court  of 
Bankruptcy  has  jurisdiction  to  decide  the  question,  although 
the  lessee  refuses  to  appear  and  submit  to  the  jurisdiction  of 
the  Court. 

Where  the  lessee  of  a  lease  executed  by  a  bankrupt,  and 
impeached  as  fraudulent  by  the  assignees  in  bankruptcy, 
brings  an  action  of  trespass  against  the  messenger  of  the 
Court  of  Bankruptcy,  in  respect  of  an  entry  on  the  demised 
premises  under  the  warrant  of  the  Court,  and  the  Court 
deems  it  expedient  and  necessary  to  decide  the  question  of 
the  validity  or  invalidity  of  the  lease,  for  the  purpose  of 
doing  complete  justice  or  making  a  'complete  distribution  of 
property,  <m  injunction  will  be  granted  to  restrain  the 
further  prosecution  of  the  action,  until  the  question  of  the 
validity  or  invalidity  of  the  lease  is  decided,  although  the 
lessee  refuses  to  appear  and  submit  to  the  jurisdiction  of  the 
Court. 

These  were  two  motiona  made  on  behalf  of  the 
oflScial  assignees  in  this  matter.  The  first  motion  was 
for  an  order  that  a  lease,  dated  May  23rd,  1874,  might 
be  set  aside  as  fraudulent  and  void  against  the 
assignees,  and  might  be  delivered  up  to  be  cancelled, 
and  that  the  r^istry  thereof  might  be  vacated,  on  the 
grounds  that  the  said  lease  was  executed  as  a  cover, 
and  with  a  view  to  defeat  and  delay  creditors,  and 
without  any  bona  fide  intention  that  the  same  should  be 
acted  on  or  should  take  effect,  and  after  the  bankrupt 
had  committed  an  act  of  bankruptcy,  and  in  immediate 
contemplation  of  his  leaving  Ireland  and  remaining  out 
of  Ireland  with  intent  to  defeat  and  delay  creditors, 
and  on  the  further  grounds  that  the  execution  of  the 
said  lease  was,  under  the  circumstances,  an  act  of 
bankruptcy,  and  at  a  gross  undervalue,  and  was  in 
other  respects  fraudulent  and  void  against  the  assignees 
of  the  bankrupt  and  his  creditors. 

The  lease  in  question  was  made  on  the  day  of  the 
date  thereof,  between  the  bankrupt  of  the  one  part, 
and  R.  Roberts  of  the  other  part,  demising  the  mansion- 
bouse,  demesne,  and  lands  of  Santry  Court  to  R.  Roberts, 
his  heii-s,  executors,  &c.,  from  May  21st,  1874,  and 
thenceforth  during  the  life  of  the  bankrupt,  at  the 
yearly  rent  of  Jt60,  payable  on  every  15th  of  October. 
Roberts  then  was,  and  for  many  years  had  been  the 
confidential  servant  of  the  bankrupt,  who  was  tenant 
for  life  of  the  demised  premises,  which  contained 
214a.  Ir.  14p.  statute  measure,  and  were  of  the  annual 


value  of  £686.  Upon  the  day  of  the  execution  of  the 
lease  possession  was  delivered  up  to  Roberts.  Seven 
days  after  its  execution  the  bankrupt  (accompanied  by 
Roberts)  departed  out  of  Ireland,  with  the  intent  to 
defeat  and  delay  his  creditors,  upon  which  act  of  bank- 
ruptcy he  was,  on  June  16,  1874,  adjudicated  a  bank- 
rupt The  notice  of  motion  having,  on  July  14th, 
1874,  been  served  upon  Mr.  Froste,  the  solicitor  who 
had  prepared  the  lease,  and  who  had  acted  as  solicitor 
for  Roberts  in  some  other  matters,  Mr.  Froste  made 
an  affidavit,  in  which  he  submitted  that,  as  Roberts 
(who  was  still  out  of  the  jurisdiction)  declined  to 
appear  and  submit  to  the  jurisdiction  of  the  Court  of 
Bankruptcy,  that  Court  had  not  jurisdiction  to  declare 
the  lease  invalid,  or  to  exercise  the  powers  of  a  Court 
of  Equity  in  relation  thereto. 

The  second  notice  of  motion  was  for  an  order  that 
an  action  of  trespass,  brought  by  Roberts  a^inst 
Mr.  R.  D.  Freeman,  be  stayed,  and  for  an  injunction  to 
restrain  Roberts  firom  further  proceeding  with  same; 
and  was  grounded  upon  {inter  alia)  the  previous  notice 
of  motion.  The  action  had  been  brought  against  Mr. 
Freeman  for  breaking  and  entering  the  above-men- 
tioned premises  under  the  warrant  of  the  Court  of 
Bankruptcy,  directing  him,  as  messenger  of  the  Court, 
to  enter  into  and  upon  any  house  and  lands  of  the 
bankrupt,  to  search  for  and  seize  any  goods  or  chattels 
of  the  bankrupt.  The  summons  and  plaint  was  served 
June  23,  1874,  and  the  venue  was  laid  in  the  county  of 
Wicklow,  the  assizes  in  which  were  to  commence  July 
27,  1874.  Having  first  obtained  an  extension  of  time 
to  plead,  the  defendant,  on  July  10th,  pleaded  traverses 
of  the  doing  of  the  acts  complamed  of,  and  of  the  plain- 
tiff's title  to  the  premises;  and  further  pleaded  that 
the  acts  complained  of  were  done  by  him  as  a  messenger 
of  the  Court  of  Bankruptcy  in  Ireland,  in  obedience  to 
a  warrant  of  the  said  Court  duly  issued,  and  that, 
before  the  commencement  of  the  action,  no  demand  of  the 
perusal  and  copy  of  such  warrant  was  made  or  left  at  the 
usual  place  of  abode  of  the  defendant  by  the  plaintiff, 
or  by  his  attorney  or  agent,  in  writing,  signed  by  the 
party  demanding  the  same.  Notice  of  trial  and  issues 
were  served  by  the  plaintiff  for  the  assizes,  and  the 
issues  were  returned  approved  of  by  the  defendant, 
who  served  notice  for  a  special  jury,  whereiipon  the 
plaintiff  proceeded  to  prepare  for  said  trial.  On  July 
17,  1874,  the  official  assignees  instituted  the  motion  to 
restrain  the  action  (with  the  knowledge  and  consent  of 
the  defendant),  and  served  the  notice  thereof  on  Mr. 
Froste,  the  plaintiff's  attorney,  who,  in  reply,  made  an 
affidavit  objecting  to  the  jurisdiction  of  the  Court, 
inasmuch  as  Rokerts  declined  to  appear  and  submit 
thereto. 

The  motion  to  set  aside  the  lease  coming  on  to  be 
heard  on  July  17th,  1874, 

Macdonogh,  Q.C.,  on  behalf  of  Roberts,  claimed  the 
right  to  begin,  contending  that  his  position  was  equi- 
vfUent  to  that  of  a  defendant  in  equity  on  a  demurrer 
or  plea  to  the  jurisdiction ;  Earl  of  Derby  v.  Duke  of 
AthoL,  1  Ves.  201. 

Jackson,  Q.C.,  contra,  on  behalf  of  the  asagnees, 
objected. 

Uabrison,  J.,  allowed  that,  in  analogy  to  the  practice 
in  equity  upon  demurrer  to  the  jurisdiction,  the  party 
objecting  to  the  jurisdiction  should  open. 

Whereupon, 

Macdonogh,  Q  C,  arid  Purcell,  Q.C..  (with  them 
Price),  contending  that  the  Court  had  nM  jurisdiction 
to  make  the  order  sought,  cited  Ellis  sjSUber,  L.  R.  8 
Ch.  83;  SmaUman's  Estate,  1  Ir.  L.  't.  85;   Ooiee'« 
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Estate,  19  W.  R.  372 ;  Rmayne's  EiOate,  13  Ir.  Ch.  446 ; 
Jiorke'ii  Estate,  9  Ir.  Jur.  N.S.  409 ;  He  Crosbie,*  Madden, 
L.  £.  C.  A.  44 ;  B.  A.  (Ir.)  Act,  1872,  as.  I,  66,  scbed. 
A;  B.  &  I.  (Ir.)  Act,  1867,  ».  24;  12  &  IS  Vict,  c 
106  (Eng.)  8.  12;  32  &  33  Vict.,  c  71  (Eng.)  ».  72. 

Jackson,  Q.C.  (with  him  Seeds'),  contra,  cited  ex  p. 
Anderson,  L.  R.  5  Ch.  473;  Stone  v.  Thomas,  L.  R.  5 
Ch.  2 1 9 ;  PhUlips  t.  Furber,  L.  R.  5  Ch.  746 ;  Ex.  p.  Rum- 
boll,  L.K  6  Ch.  842;  Latter  ▼.  White,  L.  R.  5  H.  L. 
578, 587 ;  Re  Nolan,  8  Ir.  L.  T.  R.  55,  on  app.  not  re- 
ported ;  t  B.  A.  (Ir.)  Act,  1872,  sa  6,  66 ;  B.  &  I.  (Ir.J 
Act,  1857,  8.  19;  L.  E.  Court  Act,  s.  37;  32  &  33 
Vict.,  c.  71  (Eng.)  s.  65. 

Blake,  amicus  atria,  referred  to  re  Motion,  Maule  t. 
Davis,  22  W.  R.  225  («.  c.  L.  R.  9  Ch.  192) ;  and,  as 
regards  re  Nolan,  mentioned  that  John  Nolan,  as 
appearing  on  the  records,  had,  on  October  30,  1873, 
given  an  undertaking  in  Court  to  abide  the  order 
of  the  Court  of  Bankruptcy  on  that  motion. 

Judgmerd  reserved. 

The  motion  for  an  iniunction  came  on  for  hearing 
July  2l8t,  irhereupon  the  same  counsel  for  Jioberts 
objected  to  the  jurisdiction  formally,  offering  no  argu- 
ment. 

Jackson,  Q.C.,  in  support  of  the  motion,  cited  in  re 
England,  L.  R.  12  Eg.  207 ;  Re  Sparke,  L  R.  7  Ch.  20 ; 
Re  Thorpe,  L.  R.  8  Ch.  743 ;  ex  p.  Hughes,  L.  R.  1 2  Eq. 
137 ;  ex  p.  King,  L.  R.  17  Eq.  232;  Hely  v.  Kennedy, 
8  Ir.  L.  T.  R.  26;  De  Mol.  Pr.  G.,  6th  Ed.,  310; 
2  Seton  on  Decrees,  3rd  Ed.,  869,  874  ;  B.  A.  Act, 
1872,  8.  68.  Doe  v.  BaU,  II  M.  &  W.  531,  was  also 
referred  to. 

Judgment  reserved. 

Harrison,  J. — The  adjndicatian  in  this  matter  was  made 
on  the  16tb  day  of  June  last.  Cnuae  wag  shown  against  it 
and  difukllowed,  on  the  3rd  day  of  July.  It  appeared  that 
the  bankrupt  on  the  23rd  day  of  May,  1874,  ezfcoted  to 
Kob«rt  Koberts  a  lease  of  Santry  Place  and  Demesne,  for 
his  own  life,  at  the  yearly  rent  of  £80.  On  the  14th  of 
July  a  notice  was  xerved,  on  behalf  of  the  assignee!),  for  an 
order  that  this  leafe  might  be  s  t  aside  as  fraudulent  and 
void,  as  against  the  assignees,  on  the  gronnds  Htnted  in  the 
notice.  [His  Lurdahip  read  same.]  On  the  17tb  of  July 
an  sffiilavit  was  filed  by  Mr.  Froste,  aoUdtor  for  Mr. 
Roberts,  in  which  he  refen  to  an  action  which  ha«  been 
brought  against  Mr.  Freeman,  the  messenger  of  this  Court, 
by  Mr.  Roberta,  for  alleued  ti-eapaas  quart  dansam  f regit, 
upon  the  lands  comprised  in  said  lease,  and  to  the  defences 
pleaded  in  said  action,  which  is  now  pending  and  for 
trial  at  the  approaching  Wicklow  Assisea.  In  th:<t  affi- 
davit (paragraph  4th)  Mr.  Froste  submits  that  the  plaintiff 
in  the  action,  Mr.  Roberts,  is  entitled  to  have  the  validity 
of  his  lease  tried  at  common  law,  and  that,  as  he  declines 
to  appear  and  submit  to  the  jurisdiction  of  this  Court, 
this  L  QUI  t  has  not  jurisdiction  to  declare  his  lease  invalid, 
or  to  exercise  the  power  of  a  court  of  equity  in  rolation 
thereto.  On  the  18th  the  motion  came  on  for  liearing, 
and  the  objection  raised  in  the  affidavit  filed  by  Mr, 
Froste,  which  was  in  the  nature  of  a  demurrer  to  the  jnris- 
dirtiun  of  the  Court,  was  aligned—  the  merits  of  the  case  not 
being  discussed. 

On  the  21st  inst.  a  motion  was  mode,  on  behalf  of  the 
official  ssnignees,  for  an  injunction  to  restrain  the  proeeed- 
ir>i;s  in  the  action  pending  for  the  Wicklow  Assizes.  Mr. 
Roberts  appeare<l  by  counsel,  again,  to  protect  ag;anst  the 
jurisdiction  of  the  Court,  snd,  after  entering  snrh  formal 
protest,  his  counsel  withdrew.     Mr.  Jackson,  thi-  counsel  < 


•  Fa  cf.  re  Fli/nn,  8  I.  L.  T.  R.  112j  re  Tiema,'$  EstaU, 
ib.,  62 ;  re  Denny't  Kutate,  ib.,  163 ;  Om'lhunt  v.  Smitk,  29 
L.  T.  N.  S.24S,  714 ;  re  DLxon,  L.  K.  8  Ch.  66o.-[«f/>.l 

t  It  is  reported  infra,  p.  199. 


tor  the  assignees,  admitted  that,  nnleas  the  Court  bad  juris- 
diction to  entertain  the  application  to  set  aside  the 
lease,  the  injunction  could  not  be  granted;  but,  amiiming 
that  the  Court  had  such  jurisdiction,  he  contended  it  was  a 
proper  case  for  granting  the  injunction. 

The  objections  which  were  ui^d  by  Mr.  Roberts'  counsel 
to  the  jurisdiction  of  the  Court,  to  enterbun  the  motion  to 
set  aside  the  lease,  are  twofold  : — Ist,  founded  on  the  con- 
struction of  the  Irish  Bankruptcy  Acts  of  1857  and  1872, 
and  the  distinction  between  their  provisions  and  the 
analogous  ones  of  the  English  Statutes  of  1849  and  1869 ; 
and  2nd,  fonnded  on  the  construction  of  the  72nd  section  of 
the  English  Statute  of  1369,  similar  to  the  66th  section  of 
the  Inih  Ai-t  of  1872,  which,  it  was  contended,  upon  the 
recent  decisions  of  the  English  Courts,  does  not  confer  the 
jurisdiction  here  sought  to  be  enforced,  even  if  the  Irish 
legislation  on  the  subject  bad  been  similar  to  the  English. 
Upon  the  best  consideration  which  I  have  been  able  to  give 
to  the  case,  I  am  of  opinion  that  neither  of  these  objections 
should  prevail,  and  that  this  Court  has  jarisdiction,  which 
it  is  bound  to  exercise  when  so  required,  to  decide  the 
question  raised  here,  although  the  party  sought  to  be 
affected  refuses  to  oome  in  and  submit  to  its  jurisdiction. 
As  regards  the  first  objection  raised  there  is  no  doubt  that 
a  difficulty  arises,  owing  to  the  dififerent  frame  of  the 
English  and  Irish  Statutes.  When  the  Bankruptcy  Act, 
1869,  which  now  regulates  the  procedure  in  Engli^d,  was 
passed,  all  preceding  Bankruptcy  Statutes  were  on  the  same 
day  repealed,  and  the  English  Statute  was  thus  left  to 
form  a  distinct  code  applicable  to  bankruptcy  administra- 
tion. Now,  section  12  of  the  Act  of  1849  in  England  is 
similar  in  its  terms  to  section  24  of  the  Irish  Act  of  1857, 
and  there  is  no  doubt  that  under  these  clauses  the  juris- 
diction of  the  Court,  as  regards  third  parties,  is  confined 
to  those  who  appeared  and  submitted  to  the  jurisdiction  of 
the  Court.  The  jurisdiction,  to  use  the  words  of  Gifford, 
L.J.,  at  page  479  of  the  report,  in  the  eaae  of  ex  parte 
Anderson  (L.  R.  6  Ch.  473),  "is  there  in  terms  confined 
to  persons  actually  within  the  bankruptcy,  or  coming  and 
submitting  to  the  jurisdiction ;"  and  he  then  contrasts  the 
72nd  section  af  the  Act  of  1869,  analogous  to  the  66th 
section  of  the  Irish  Act,  with  the  section  be  referred  to. 
"If,"  he  says,  "we  then  turn  to  the  72nd  section,  the 
contrast  in  uie  terms  is  very  strong.  With  respect  to  the 
word  '  parties '  there  used,  Mr.  Roxburgh  argued  that  it 
meant  parties  to  the  bankruptCT  ;  but,  in  my  opinion,  it 
means  parties  to  the  litigation.  The  terms  of  this  clause,  in 
my  opinion,  give  the  Court  complete  jurisdiction  to  decide 
every  question  that  it  may  be  considered  necessary  to 
decide,  with  a  view  to  the  distribution  of  the  bankrupt's 
estate."  In  that  case  it  was  held  that,  tinder  the  65th  and 
72nd  sections  of  the  English  Act,  almost  similar  to  the  6th 
and  66th  sections  of  the  Irish  Act  of  1872,  the  Court  had 
power  to  restrain  the  sale  of  some  property  transferred  by  a 
deed  which  was  impeached  as  fraudulent,  and  to  decide 
upon  the  validity  or  invalidity  of  that  deed  against  the  party 
claiming  it,  notwithstanding  his  objecting  that  the  Court 
had  not  the  jurisdiction  claimed.  Now,  turning  to  the  Irish 
statutes,  it  is  true  that  the  24th  section  of  the  Act  of  1857 
is  left  unrepealed  by  the  Act  of  1872,  and  by  it  the  jxiris- 
diction  is  confined,  as  regards  third  parties,  to  those  "  who 
appear  and  submit."  The  Act  of  1872  is  then  passed,  and 
section  66  enacts  that,  "  subject  to  the  provisions  of  the 
said  Act — i.e.,  of  1867 — and  of  this  Act,  and  inaddition  to 
thepoveri  conferred  by  the  said  Act,  the  Court  shall  have  full 
power  to  decide  all  questions  of  priorities,  and  all  other 
questions  whatsoever,  whether  of  law  or  fact,  arising  in  any 
case  of  bankruptcy  or  arrangement  coming  within  the  cog- 
nisance of  such  Court,  or  which  the  Court  may  deem  it 
expedient  or  necessary  to  decide  for  the  purpose  of  doing 
complete  justice  or  making  a  complete  distribution  of 
property  in  any  such  case ;  and  the  Court  shall  not  be 
subject  to  be  re»trained  in  the  execution  of  its  powers  under 
the  said  Act  or  tliis  Act  by  the  order  of  any  other  Court, 
nor  shall  any  appeal  lie  from  its  decisions  except  in  the 
manner  directed  by  the  said  Act ;  and  if  in  any  proceeding 
in  bankruptcy  or  arrangement  there  arises  any  question  M 
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fact  which  the  parties  desire  to  be  tried  before  n  jury 
instead  <>f  by  the  Court  itself,  or  which  the  Court  thinks 
ought  to  be  tried  by  n  jury,  the  Court  may  direct  such  trial 
to  be  had,  and  such  trial  may  be  had  accordingly,  before 
one  nf  the  Jud(^es  of  the  said  Court,  in  the  same  manner  as 
if  it  Wfre  the  Mai  of  ao  issue  in  one  of  the  Superior  Courts 
of  Common  Law," — URing  the  very  same  words  as  occur  in 
the  72nd  section  of  the  £Dgli«h  stntute.  If  the  true  con- 
struction of  the  words  in  the  72Dd  SLction  of  the  English 
statute  is  to  confer  the  power  of  binding  third  parties  in 
regard  to  ail  questions  necessary  to  be  decided,  for  the 
purpose  of  doing  complete  justice  or  making  a  complete 
distribution  of  property,  I  am  of  opinion  that  the  words  of 
the  section  of  the  Irish  statute  which  provide,  that  this 
Court  Bhall  have  the  powers  conferred  liy  that  sectiun,  "  t'n 
addition  to  thepowert  conferred  by  the  laid  Act,"  also  enable 
this  Court  to  exercise  the  same  full  jurisdiction,  and  by  neces- 
sary implication  extend  the  power  of  binding  all  parties  who 
might  be  necessary  to  be  bound,  notwithstanding  the  restric- 
tive words  contained  in  24tb  section  of  Act  of  1857. 
Do,  then,  the  words  in  the  English  statute  confer  the  power 
on  the  Court  of  Bankruptcy  of  deciding  such  a  question  as 
is  raised  her& — viz.,  whether  this  lease  is  or  is  not  a  valid 
instrument,  the  party  claiming  under  it  refusing  to  submit 
to  the  jurisdiction  of  the  Court !  On  this  point  I  am  of 
opinion,  that  the  case  of  ex  parte  A  ndenon  is  an  express 
authority  that  the  Court  of  Bankruptcy  in  England  (aod,  for 
the  reasons  I  have  stated,  I  conidder  this  Court  has  the  like 
authority)  has  jurisdiction  to  decide  the  validity  or  invalidity 
of  the  lease  which  is  impeached,  in  the  present  case,  as  frau- 
dulent and  void  as  against  the  assignees,  upon  the  proper 
proceedings  being  instituted  for  that  purpose.  In  ex  parte 
Anderson,  the  deed  sought  to  be  impeached  was  an  assign- 
ment for  value,  of  certain  pictures  and  other  property 
belonging  to  the  bankrupt,  by  deed  dated  the  1 8th  of  Decem- 
ber, 1869.  On  the  24th  of  December  the  bankrupt  was 
adjudicated,  on  his  own  petition.  The  pictures  were  adver- 
tised for  sale  on  the  18th  March,  1870.  The  creditors' 
assignee  alleged  that  the  assignment  was  fraudulent,  and 
made  at  an  undervalne  ;  and  on  the  1 1th  of  March  he  ob- 
tained the  injunction  ex  parte  to  restrain  the  sale,  which  order 
was  appealed  from  direct  to  the  Lord  Justice.  The  Lord 
Justice  was  of  opinion  that  section  6fi  (analogous  to  section 
6  of  the  Irish  Act  of  1872)  clearly  gives  the  Chief  Judge 
complete  jurisdiction — a  jurisdiction,  at  least,  as  extensive 
as  if  he  were  sitting  in  the  Court  of  Chancery,  and  dealing 
with  a  suit  instituted  by  proper  plaiotiffH.  After  referring 
to  the  72nd  section  in  the  terms  1  have  Ijefore  alluded  to,  he 
continues  : — "  The  terms  in  this  clause,  in  my  opinion,  give 
the  Court  complete  jurisdiction  tu  decide  every  question 
that  it  may  be  considered  necessary  to  decide,  with  a  view 
to  the  distribution  of  the  bankrupt's  estate.  Js  or  is  not 
the  question,  in  the  present  case,  one  which  it  is  necessary  to 
decide  with  a  view  to  the  distribution  of  the  bankrupt's 
estate !  I  am  clearly  of  opinion  that  it  is.  I  have  no  doubt 
it  was  the  intention  of  the  Legislature  that  the  Bankruptcy 
Courts  should  be  complete  and  sufScientin  themselves  ;  and 
that  they  should,  for  the  purpose  of  making  a  complete 
distribution  of  the  bankrupt's  property,  exercise,  at  least, 
all  the  powers  possessed  by  any  Judge  of  the  Court  of 
Chancery.  Now,  beyond  all  doobt,  if  the  assignee  had  filed 
a  bill,  the  Court  of  Chancery  might  have  granted  an  injunc- 
tion and  afterwards  decided  the  question  whether  the  pur- 
chase  was  valid  ;  and,  that  being  so,  I  am  of  opinion  that 
there  was  jurisdiction  to  make  the  order  appealed  from." 

Now,  in  the  present  case,  it  appears  ttiat  the  lease  was 
executed  on  the  23rd  of  May — seven  days  before  the  bank- 
rupt left  the  country  witli  the  intent,  as  the  Court  has 
field,  of  defeating  and  delaying  his  creditors.  The  lease 
purports  t»  be  a  lease  of  the  mansion-house,  demesne,  and 
lands  of  Santry  Conri— [His  Lordship  reail  the  parcels] — 
at  the  rent  of  £(iO  per  annum,  for  the  bankrupt's  life.  The 
lessee  is  the  bankrupt's  confidential  servant,  who  left  the 
country  with  him,  and  has  not  since  resided  on  the  pre- 
mises. The  annual  value  of  the  place  is  sworn  to  amount 
to  £686  per  anuum;  and,  on  the  motion  for  an  injunction, 
it  was  proved  that,  the  bankrupt  having  mortgaged  his 


property  to  the  Standard  Insurance  Company,  in  the  month 
of  June,  1872,  a  receiver  over  the  property  was  appointed  by 
the  mortgagees,  and  he  then  attorned  and  became  tenant 
to  the  mortgagees,  at  a  rent  of  £686  per  annum,  for  the 
premises  comprised  in  this  lease — the  description  in  the 
receiver-deed  of  the  premises  being,  "The  mansion-houaa 
of  Santry,  with  its  outbuildings  and  appurtenances,  and 
the  demesne  lands  of  Santry,  containing,  in  the  whole, 
214a.  Ir.  14p.,"  words  almost  similar  to  those  contained  in 
the  parcels  in  the  lease.  The  bankrupt  is  sworn  to  have 
been,  at  this  time,  indebted  to  the  extent  of  £25,000  over 
and  above  the  mortgage  to  the  Standard  Company,  his 
surplus  rental,  for  his  Ufa,  being  £3,000  per  annum.  The 
day  after  the  adjudication,  the  present  action  is  commenced 
against  the  messenger  of  the  Conrt,  for  alleged  trespass  on 
the  premises  comprised  in  the  lease,  by  the  le-ssee  there- 
under, the  trespass  being  the  entry  of  the  messenger,  under 
his  warrant  in  Sir.  C.  Domville's  bankruptt^,  on  the  lands 
of  Santry.  Upon  these  facts  being  set  out  in  a  bill  filed  in 
Chancery  to  set  aside  the  lease,  and  substantiated  by  prim/l 
facie  evidence,  the  Court  would,  in  my  opinion,  have  granted 
an  injunction  to  stay  that  action,  upon  proper  terms,  until 
the  validity  of  the  lease  was  decided.  In'  the  case  of 
£x  parte  Cohen,  in  re  Sparke,  L.  K.  7  Ch.  2U,  it  was  decided 
that  the  Court  of  Bankruptcy  had  jurisdiction  to  restrain  a 
creditor  finim  bringing  an  action  against  the  trustee  under 
a  liquidation — an  action  upon  a  bill  of  sale  given  by  the 
debtor,  the  validity  of  which  was  disputed  by  the  trustee, 
and  the  execution  of  which  was  eventually  held  to  amount 
to  an  act  of  bankruptcy — and  that  the  question  as  to  the 
validity  of  the  bill  of  sale  must  be  determined  in  the  Court 
of  Bankruptcy.  [His  Lordship  referred  to  the  judgments 
of  the  L.  jj.]  It  is  contended,  however,  that  the  case  of 
Ex  parte  Anderson,  which  was  cited  in  the  last  esse,  baa 
been  overruled  by  Selborne,  L.C.,  in  the  case  of  BUit  v. 
Silber,  L.R.  8,  Ch.  88,  and  that  that  case  decides  that  the 
Court  of  Bankruptcy  has  no  jurisdiction  to  decide  such  a 
question  as  is  raised  here ;  and,  undoubtedly,  there  are 
expressions  in  the  Lord  Chancellor's  judgment  which  do 
appear  to  favour  this  contention,  and  certunly  his  observa- 
tions in  reference  to  Anderson's  case  would  appear  to  show 
that  he  held  that  the  jurisdiction  in  baokruptcy  only 
attached,  in  that  case,  because  the  person  claiming  under  the 
bill  of  sale  had  made  certain  arrangements  with  the  bank- 
rupt's creditors,  and  had,  therefore,  brought  the  matter,  by 
his  own  acts  and  submission,  under  the  administration  in 
bankruptcy.  I  acknowledge  that  I  cannot  see  the  force  of 
these  observations  in  reference  to  the  facts  established  in 
Anderson's  case,  although  they  do,  undoubtedly,  show  the 
disinclination  of  the  Lord  Chancelk>r  to  extend  the  juris- 
diction of  the  Court  so  as  to  bind  third  parties,  unless 
under  special  circumstances.  What  was  really  decided  in 
Ellis  V.  Silier  was  that  the  jurisdiction  of  Uie  Court  of 
Chancery  was  not  taken  away  by  the  Bankruptcy  Act  of 
1869,  where  a  suit  would,  but  for  the  fact  of  a  bankruptcy, 
be  fit  to  be  entertuned  by  the  Conrt  of  Chancery ;  and  I  do 
not  find  that  the  Lord  Chancellor  professes  to  overrule 
Expartt  Anderson,  although  he  does  use  the  expressions  I 
have  referred  to.  The  other  case  referred  U>  of  Re  Motion, 
Maide  v.  Davis,  L.  U,  9.  Ch.  192,  before  Lord  Selborne  and 
the  Lords  Justices,  does  not,  in  my  opinion,  conilict  with 
Anderson's  case.  It  was  there  held  that  section  72  of  the 
Bankruptcy  Act  of  1869  does  not  enable  the  Court  of 
Bankruptcy  to  draw  within  its  jurisdiction  property,  or  the 
owners  of  property,  not  vested  in  the  trustee,  and  not 
originally  subject  to  the  administration  in  l>ankruptcy,  and 
a  fortiori  does  not  authorise  that  Court  to  work  out  a  decree 
which  has  been  made,  in  Chancery  against  such  penoos. 
But  here  the  question  is,  whether  or  not  this  property 
really  belongs  to  the  assignees  or  to  Mr.  Roberts ;  and  I 
think  this  Court  is  bound  to  hear  and  pronounce  its  deci- 
f'ion  upon  that  question  as  one  essential  for  the  proper 
purpones  of  the  administration  in  bankruptcy  of  the  bank- 
rupt's estate.  Nothing  can  be  stronger  than  the  expres- 
sions of  the  Lords  Justices  James  and  Hellish,  in  the  caise 
of  Ex  parte  Cohen,  re  Sparke  (L.  R.  7,  Ch.  20),  in  support  of 
this  view.    There  the  grantee  under  bills  of  sale  brought  his 
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action  agkinst  the  tmatee  in  the  debtor's  liqaidatioo,  for  the 
sooda  comprUed  in  the  bills  of  sale.  The  count;  court 
indge  restrained  the  action,  and  his  decision  was  approved 
jy  the  chief  judge ;  and,  on  appeal  to  the  Lorda  Justices, 
"  I  am  clearly  of  opinion,"  says  James,  L. J.,  "  that  this  is 
just  the  case  to  which  the  Act  is  intended  to  apply."  [His 
Lordship  read  both  judgments  to  the  end.] 

As  the  action  now  pending,  which  it  is  sought  to  lestrain, 
is  confessedly  brought,  against  the  messenger  of  the  Court, 
merely  for  entering  under  iiis  warrant  on  the  lands  com- 
prised in  the  lease,  which  were  ostensibly  the  banlcrapt's 
property  at  the  time  of  the  adjudication,  and  as  no  special 
damage  is  alleged  beyond  themere  fact  of  such  entry,  I  think 
such  action  should  be  restrained  until  the  validity  of  the 
lease  is  determined — a  proper  undertaking  being  given  by  the 
amigiiees  to  institute  proceedings  by  chai^  in  this  Court 
to  raise  this  question,  and  to  prosecute  such  proceedings, 
rabject  to  the  order  of  the  Court,  and  also  to  abide  any 
order  the  Court  may  make  as  to  the  payment  of  damages 
and  costs,  in  case  it  should  eTentnally  be  held,  on  appeal, 
that  this  order  should  nut  have  been  made,  or  in  case  the 
validity  of  the  lease  is  upheld. 

As  regards  the  first  motion  which  was  heard,  to  set  that 
lease  aside,  oo  the  bearing  of  which  the  question  of  jurisdic- 
tion was  raised  and  ai-gued,  I  shall  rule  that  the  Court  has 
jurisdiction  to  hear  and  detwmine  the  question  ;  but  that 
the  Court  pronounces  no  role  on  the  motion,  being  of 
opinion  that  the  proceedings  should  be  by  charge  and 
discharge.  And,  having  regard  to  the  very  serious  question 
which  has  hern  raised  as  to  the  jurisdiction  of  the  Court,  I 
think  that  in  case  an  appeal  is  lodged,  as  it  was  stated  it 
would,  against  this  order  and  the  order  granting  the  injunc- 
tion, then  the  proOTedings  on  the  charge  should  nut  be 
prosecuted  pending  the  decision  of  the  Court  of  Appeal  on 
these  questions. 


TTie  order  upon  the  firtt  motion  oat  <u  folUnet: — "The 
Court  being  of  opinion  that  it  has  jurisdiction  to  make  such 
order,  but  it  appearing  to  the  Court  that  the  case  for 
impeaching  the  said  lease  of  the  28nl  of  May,  1874,  should 
be  put  forward  by  the  assignees  in  a  charge  to  be  filed 
for  that  purpose,  the  Court  doth  make  no  rule  on  the 
aaid  motion  ;  and  the  assignees  so  undertaking,  the  Court 
doth  order  that  they  do  file  a  charge  for  the  purpose 
of  impeaching  the  said  lease  of  tho  2Srd  of  May,  1874, 
within  one  month  from  this  date,  to  be  discharged  by  the 
said  Robert  Roberts,  if  so  advised,  within  ten  days  utter 
the  Court  of  Appeal  in  Chancery  shall  have  pronounced 
judgment  in  any  appeal  from  this  order,  or  within  one 
fortnight  after  the  first  day  of  next  Michaelmas  Term." 

The  order  upon  the  teeond  motion  v>at  <u  follotet*  : — 
"The  said  assignees,  by  their  counsel,  nndertakhig  to  abide 
by  any  order  this  Court  may  make  as  to  damages,  in  case 
this  Court  hereafter  should  be  of  opinion  that  the  said 
Robert  Roberts  has  sustained  any,  W  reason  of  this  order, 
which  the  assignees  ought  to  pay :  It  is  ordered  thai  the 
said  Robert  Roberts,  his  attorneys  and  agents,  he  and  they 
are  hereby  restrained  from  further  prosecuting  the  action 
commenced  by  the  said  Robert  Roberts  against  the  said 
Richard  Deane  Freeman,  in  Her  Majesty's  Court  of  Queen's 
Bench  in  Ireland,  in  ,tbe  notice  of  motion  referred  to,  and 
from  commencing  any  other  action  at  law.  or  taking  any 
other  proceeding  against  the  said  Richard  Deane  Freeman 
for  the  cause  of  action  in  the  said  summons  and  plaint 
mentioned,  until  the  farther  order  of  this  Court.  It  is 
further  ordered  that  the  service  of  this  order  be  subxtitnted 
upon  the  said  Robert  Roberts  by  Hcrving  therewith  Mr. 
Richard  Pope  Froste,  the  attorney  for  the  tiaid  Itobert 
Roberts  in  the  said  action." 

Solicitor  for  Roberts :  li.  P.  Froste. 

Soliciton  for  the  assignees :   W.  Fmdlater  ir  Co. 

*  Cf.  Re  an  Arranging  Debtor,  7  Tr.  L.  T.  Nutanda  66  j  re 
an  Arranging  Debtor,  7  IR.  L.  T,  R.  17;  Britith  Linen  Co.  v. 
Donovan,  ib.  81;  Uagden  v.  Gog,  ib.  152  :  Kisbev,  B.  Acts, 
72.-1%,.] 
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Reported  by  Miles  V.  Kehob,  Esq.,  Barrister-at-Iaw. 

In  re,  Nolan,  a  bankrupt. 

April  30,  1874 Voluntary  conveyance — Setting  aside 

as  fraudulent — 10  Car.  I,  sees.  2,  cap.  S— Jurisdiction — 
35  ^  86  Vic.,  cap.  57,  s.  66—20  ^  21  Vic.,  cap.  60, 
ss.  24,  26 — Evidence. 

Where  a  deed  disposing  of  all  the  grantor's  property 
was  executed,  without  valuable  consideration,  by  the  grantor 
while  indebted,  and  he,  still  oining  some  of  the  debtn  then 
due,  became  bankrupt  shortly  afterwards : — 

Held  (affirming  the  order  of  MUler  J.,  8  Ir.  L.  T.  R. 
55),  that  tAe  deed  was  void  as  against  the  assignees  in 
bankruptcy  of  the  grantor,  and  thai  the  lands  thereby  con- 
veyed should  be  delivered  up  to  the  assignees. 

Appeal  from  an  order  of  Miller,  J.,  thecurial  portion 
of  which  was  as  follows : — "  It  ii  ordered  by  the  Court, 
and  hereby  declared,  that  the  indenture  of  lea^ie, 
assignment,  and  bill  of  sale,  bearing  date  the  1 9th  day 
of  January,  1871,  made  by  James  Nolun,  the  bankrupt 
in  this  matter,  to  John  Nolan,  is  fraudulent  and  void 
against  the  assignees  and  creditora  of  the  said  James 
Nolan,  the  bankrupt  in  this  matter.  And  it  is  further 
ordered  that  the  said  John  Nolan  do  deliver  up  the 
said  indenture  to  the  assignees  in  this  matter,  to  be 
cancelled.  And  it  is  further  ordered  that  the  said 
John  Nolan  do  deliver  up  to  the  .assignees  in  this 
matter  possession  of  the  lands  and  premises  demised  by 
said  indenture.  And  it  is  further  ordered  that  it  be 
referred  to  the  Chief  Registrar  to  take  the  following 
accounta — Ist.  An  account  of  the  household  goods  and 
furniture,  farming  stock,  crops,  and  implements  of 
husbandry,  and  all  other  the  goods  and  chattels  assigned 
by  the  said  indenture,  or  the  proceeds  of  the  sale 
thereof,  which  have  been  received  by,  or  have  come  to 
the  hands  of  the  said  John  Nolan  since  the  10th  day  of 
January,  1871  :  2nd.  An  account  of  all  sums  of 
money  properly  paid  or  expended  by  the  said  John 
Nolan  out  of  the  same,  under  the  specific  directions  of 
the  said  James  Nolan,  the  bankrupt,  since  the  said 
I9th  day  of  Janiury,  1871.  And  it  is  further  ordered 
that  the  Chief  Registrar  do  set  off  the  amount  ascer- 
tained on  the  one  account  against  the  amount  ascer- 
tained on  the  other  account,  and  strike  the  balance,  and 
report  by  and  to  whom  the  balance  is  payable.  And 
it  is  further  ordered  that  the  said  John  Nolan  do  pay 
to  the  assignees  in  this  matter  their  costs  of  this  motion, 
properly  and  necessarily  incurred  when  taxed  and 
ascertained.  And  the  Court  doth  reserve  the  question 
of  the  costs  of  the  enquiries  hereby  (Urectcd,  and  further 
order,  until  the  return  of  the  Chief  Registrar's  report." 

The  facts  of  the  case  appear  in  the  report  of  the 
case  before  the  Court  below,  8  Ir.  L.  T.  R.  55,  which 
was  now  referred  to  in  the  arguments. 

Mr.  E.  Gibson,  Q.C.  (with  him  Mr.  Houston),  on 
behalf  of  the  appellant  The  assignment  was  for  a 
good  coDsideration  of  more  or  less  value,  and  that  being 
so,  the  intention  to  defeat  creditors  should  be  proved, 
and  will  not  be  presumed ;  Freeman  v.  Pope,  L.  R.  9 
£q.  200,  L.  R.  JS,  Ch.  544.  It  should  have  beat  shown 
that  at  the  date  of  the  deed  the  assignor  was  in  insol- 
vent circumstances ;  Hobnet  v.  Penny,  3  K.  &  J.  90. 
The  order  was  grounded  on  illegal  evidence.  The 
chief  clerk's  certificate  and  the  decree  should  not  have 
been  received,  as  the  other  proceedings  were  not  in 
evidence. 

rCuBisTiAN,  L.J However  that  may  be  in  theory, 

I  believe  it  very  often  happens  that  the  certificate  is 
allowed  to  be  given  in  evidence  without  the  other 
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formal  proceedings  being  put  in.  But  it  only  proves 
the  fact  of  such  having  been  made — not  the  reasons  for 
it  as  appearing  on  the  pleadings.  You  might  have 
produced  the  pleadings,  if  there  were  anything  in  them 
that  could  throw  light  on  the  matter.] 

The  bankrupt's  statements  and  depositions  should 
not  be  received  to  gainsay  his  own  deed. 

SCbristian,  L.J. — They  are  admissible  on  the  issue 
raud.] 

The  probate  of  the  will  of  Bernard  Nolan  should 
have  been  put  in,  and  the  motion  grounded  on  it 

[Christian,  L.J In  your  answering  affidavit  you 

ought  to  have  at  least  called  attention  to  the  matters 
proposed  to  be  traversed,  and  put  them  on  strict  proof. 
Lawson,  L.C. — Is  a  party  in  such  case  to  accumulate 
expense,  instead  of  assuming  that  those  matters  are 
admitted?] 

The  function  of  an  affidavit  is  not  as  a  pleading,  to 
put  facts  in  issue,  but  to  act  as  evidence. 

[Christian,  L.J.^Is  it  the  practice  of  the  Court  of 
Bankruptcy  to  bring  in  third  persons  on  a  mere  motion? 
In  the  exercising  of  this  new  jurisdiction,  partaking 
somewhat  of  the  solemnity  of  an  equity  suit,  one  would 
have  expected  that  there  would  be  something  in  the 
naturo  of  pleadings,  as  by  charge  and  discharge,  and 
something  m  the  nature  of  a  process  to  bring  in  third 
persons.] 

The  jurisdiction  to  affect  third  persons  conferred  by 
the  B.  &  I.  Act,  1857,  s.  24  (unrepealed),  onlv  extends 
to  such  as  appear  and  submit  to  the  jurisdiction.  But 
that  is  only  "so  far  as  the  assignees  are  concerned," 
which  words  limit  the  operation  of  the  context.  The 
Court  has  no  jurisdiction  whatever  to  make  this  order, 
directing  the  petitioner  to  deliver  up  possession  of  the 
lands ;  B.  A.  Act,  1872,  ss.  66,  68,  76 ;  B.  &  I.  Act, 
1857,  8.  24. 

[Christian,  L.J Has  the  Court   power  only  to 

decide,  and  not  to  execute  its  decree  ?  Was  not  the 
object  in  this  respect  of  s.  66  of  the  Act  of  1872,  to 
obviate  the  circuity  of  proceeding  previouslv  necessary  ? 
If  power  is  given  to  decide,  does  it  not  follow  that  the 
Court  has  power  to  execute  its  decree?] 

That  section  only  gives  the  power  of  decision  and 
regulates  the  mode  of  decision,  as  by  the  Court  itself,  or 
a  jury.  We  abandon  the  remaining  reason  of  appealing 
as  assigned,  viz.,  as  to  costs  being  given  against  the 
petitioner,  although  not  asked  for  by  the  notice  of 
motion. 

Mr.  Walsh,  Q.C.  (with  him  Mr.  T.  Pakenham  Law), 
on   behalf  of  tiie  respondents.    The   Court  had  full 

rwer  to  order  the  delivery  up  of  the  lands.  The  B.  & 
Act,  1857,  s.  26,  provides  for  the  enforcement  of  the 
orders  of  the  Court.*  That  section  and  s.  24  of  die  same 
Act,  and  s.  66  of  the  B.  A.  Act,  1872,  are  to  be  construed 
together;  B.  A.  Act,  1872,  s.  1.  But  it  is  unnecessary 
to  argue  fully  the  (question  that  might  arise,  bad  not 
the  appellant  submitted  to  the  jurisdiction,  for  the 
appellant  appeared  and  submitted  to  the  jurisdiction ; 
on  November  28,  1 873,  he  obtained  time  to  answer  H. 
Nolan's  affidavit,  on  an  undertaking  then  given  in  Court, 
to  abide  the  order  of  the  Court  on  the  motion,  and  that 
the  property  assigned  should  not  be  removed.  Had  he  not 
done  so,  the  Court  would  still  have  had  jurisdiction  ;  but 
having  done  so,  he  cannot  now  question  that  jurisdiction. 
In  the  Court  below  no  question  of  jurisdiction  was 
raise<l.  Having  so  submitted,  the  depositions  in  the 
bankruptcy  proceedings  are  evidence  against  him.  The 
evidence  objected .  to  was  properly  received ;    it  was 

*  Cf.Re  Fahy,  7  Ir.  Jur.  N.  8.  46.— [Ed.,  /.  i.  T.  Rep.} 


received  subject  to  the  judge  selecting  what  he  would 
act  on  i  and  irrespective  of  it,  there  was  sufficient 
evidence  to  sustain  the  case.  Bird  v.  Lake,  1  H.  &  M. 
119.  The  deed  was  executed  without  consideration, 
the  grantor  having  been  indebted  at  the  time,  and  still 
owing  some  of  the  debts  then  due ;  it  disposed  of  all 
his  prop<Tty ;  and  he  became  bankrupt  shortly  after- 
wards. It  was,  therefore,  fraudulent  and  void  as  against 
the  assignees;  Twynes  case,  1  Sm.  L.  C.  1 ;  10  Car.  1, 
sess.  2,  ch.  3,  sec.  10. 

Sir  J.  N  apiir,  L.C. — I  believe  that,  in  this  case,  we  have 
no  difficulty  in  affirming  the  order  of  the  Coort  below,  8 
IB.  L.  T.  R.  S5.  The  question  is  merely  one  aa  to  the 
validity  of  the  deed  of  the  19th  Jan.,  1871.  It  is  not  the 
habit  of  Courts  of  Appeal  to  enconiiige  appeals  on  qaestioni 
of  fact,  especially  where  the  Court  below  has  had  the 
snperiar  advantages  of  a  vivd-voce  examination  of  witnesses. 
Tndeed,  one  of  the  greatest  improTements  which  have  been 
introduced  into  the  proceedings  in  Chancery  is  the  power 
given  to  the  Court  to  have  the  witnesses  examined  before 
the  Court  itself.  Now,  there  are  generally  a  few  cardinal 
matters  of  fact  that  decide  a  case  like  thiH.  As  in  all  oasea 
of  this  kind,  the  outside  is  very  finished  and  very  pompons, 
and  Kolemn  words  and  forms  of  expreHsion  are  used ;  so 
thiH  deed  also  begins.  But  the  Nolans  appear  all  through 
to  have  had  a  certain  understanding  one  with  the  otiier. 
"This  indenture  made  19th  Jan.,  1871,  between  Jamea 
Nolan,  of  Myshall,  farmer,  of  the  one  part,  and  John 
Nolan,  of  Old  Roaa,  farmer,  of  the  other  part :  whereas, 
the  said  James  Nolan  has  agreed  with  his  brother,  the 
said  John  Nolan,  to  demise  to  him  the  lands  hereafter 
described  for  the  term  of  his  natural  life,  at  the  yearly  rent 
of  £137  Ik.  2d.,  and  to  assign  and  make  over  to  him  the 
household  goods,  farming  stock  and  implements  nf  hua- 
bandty,  and  all  other  the  goodx  and  chattels  specified  in 
the  schedule  hereunder  written.  Now  this  indenture  wit- 
nesseth  that,  in  part  pursuance  of  the  said  agreement,  and 
in  consideration  of  the  yi^rly  rent  and  covenant  hereafter 
expressed,  and  for  other  good  and  valuable  considerationi*," 
etc.  Dolonu  vertatur  in  generalUnu.  Was  that  a  genuine 
deed,  bona  fide  intended  for  the  purpose  of  giving  that 
property  over,  as  a  real  and  honest  transaction  between 
man  and  man  ?  Now,  as  to  the  yearly  profit  rent,  we 
have  the  following  statement  contained  in  the  petition 
of  appeal : — "On  behalf  of  your  petitioner,  an  affidavit 
filed  by  him  on  the  6th  day  of  Decemlier,  1873,  was 
read,  and  therein  your  petitioner  deposed,  among  other 
things,  that  he  is  a  brother  of  the  bankrupt,  whom  he 
found,  prior  to  the  execution  of  the  deed  in  question,  living 
unhappily  with  said  Hugh  Nolan  and  wife,  who  were 
managing  his  farm  for  him ;  that  the  bankrupt  was  an  aged 
man,  84  years  old,  unable  to  manage  hia  farm,  and  unwil- 
ling any  longer  to  leave  it  to  another  to  be  managed  for 
him  ;  that  the  bankrupt  proposed  to  your  petitioner  to 
take  both  the  farms  at  a  bulk  rent  of  £137  Is.  2d.,  with  an 
option  for  the  bankrupt,  in  lieu  of  the  profit  rent  thus 
arising,  to  be  supported,  maintained,  and  clothed  by  your 
petitioner."  So  the  profit  I'ent  disappears,  and  the  sobati- 
tuted  consideration  is  that  the  petitioner  is  to  be  supported 
by  the  appellant.  "  And  this  indenture  witnesiieth  that,  in 
further  pursuance  of  the  said  agreement,  and  for  the  con- 
sideration aforesaid,  he,  the  said  James  Nolan,  doth  by 
these  presents  bargam,  sell,  assign,  and  make  over  unto  the 
said  John  Nolan,  his  executoro,  admioistratore,  and  assigns, 
all  and  singular  the  household  goods  and  furniture,  farming 
stock,  crop,  and  implements  of  husbandry,  and  all  other  the 
goods  and  chattels  specified  in  the  schedule  hereunder  writ- 
ten;" and  then  cornea  this  sweeping  clause: — "And  all 
other  (if  any)  the  goods  and  clialtels  of  or  belonging  to,  or 
usually  held  or  enjoyed  with  the  snid  lands,  and  all  the 
estate,  right,  title,  clMm,  and  demand  of  the  said  James 
Nolan  therein  or  thereto,  and  to  every  part  and  parcel 
thereof,  and  all  l>enefit  to  be  had  or  gotten  thereby ;  to 
have  and  to  hold,  take,  receive  and  enjoy  the  same  and 
every  of  them,  unto  the  said  John  Nolan,  his  executors. 
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adminiitratora,  ftod  aaaigng,  absnlutely  as  hu  and  their 
goods  and  ohattela  for  ever."  I  tnrn  a^in  to  the  same 
paragraph  of  the  petition  of  appeal ;  it  says  : — "  Yoar 
petitioner  did  not  get  any  of  the  chattels  mentioned  in  the 
deed  aa  originally  intended,  but  same  were  sold  by  public 
anction  by  the  bankrupt  himself,  and  the  proceeds,  at  his 
request,  received  by  your  petitioner  and  applied  in  payment 
of  costs  and  other  debts  due  by  the  bankrapt  to  bis  solici- 
tor, yonr  petitioner,  and  other  persons."  Tlure  we  have 
all  this  pompous  parade  of  words,  assigning  all  the  j^oods 
and  chattels  absolutely,  bat  the  bankrupt  himself  has  them 
sold  by  auction,  and  some  of  the  proceeds  John  applies  to 
pay  the  debts  of  the  bankrupt  himself,  and  this  was  done 
by  John,  who  had  bonght  the  farm,  stock  and  all,  oot  and 
ont.  Again,  at  the  process  in  the  Civil  Bill  Court,  'John  is 
a  witness  assisting  the  other  brother,  in  bis  own  name,  to 
recover  the  price  of  some  of  these  goods  which  he  had 
himself  already  assigned  over.  What  was  the  status  of 
the  bankrapt  at  the  time  of  the  execution  of  the  deed  1 
Here  was  a  liability  banging  over  the  bankrapt  from  the 
way  in  which  be  bad  managed  the  property  of  the 
minor  children  of  Bernard  Nolan.  There  were  several 
other  debts  which  it  is  unneoe^isaTy  to  specify.  Yet 
John  gets  all  the  profit;  and  with  regard  to  the  minors, 
the  reiy  fiind,  out  of  which  somethini;  would  remain  to 
make  good  the  breaches  of  trust  and  spoliation  of  the  trust 
fond  which  had  been  committed,  that  was  all  put  into  the 
hands  of  John  as  bis  own,  that  so  he  might  use  the  deed 
for  the  pnrpoee  of  pn>tecting  a  fraudulent  transaction.  We 
most  apply  oar  common  sense  to  such  matters,  and  can  we 
say  that  this  was  intended  as  a  bona  fidt  transaction! 
Althongh  the  subsequent  acts  of  parties  to  a  deed  cannot 
oondasively  control  the  estimation  in  which  it  slionld  be 
held,  yet  there  is  no  better  exponent  of  their  motives  than 
to  see  how  did  they  act  after  Uie  deed  was  executed— tell 
ine  bow  they  acted,  and  I  shall  tpll  you  what  they  meant. 
The  deed  says  nothing  about  an  option  of  being  maintained 
in  the  house,  so  here  we  have  tliis  grant  of  a  profit  rent 
paraded  which  was  n«ver  paid,  but  was  a  mere  shadow 
signifying  nothing,  and  the  conveyance  of  all  the  chattels 
was  clearly  a  mere  cover.  These  are  a  few  broad,  intelli- 
gible facts  which  seem  to  me  to  speak  trunipet-tongue<l 
aguDit  the  validity  of  this  deed.  I  have  no  doubt  that 
this  order,  made,  as  it  was,  with  all  the  advantage  of  a  parol 
examination,  is  perfectly  right. 

Lawboh,  L.C.,  and  Christun,  L.  J.,  concurred. 

Solicitor  for  the  appell&nt :   W.  K.  Tully. 
Solicitor  for  the  respondent :  T.  C.  BtUler. 


COURT  OF  QUEEN'S  BENCH. 

Reported  by  S.  N.  Elbington,  Esq.,  Barrister-at-law. 

(Beibre  Whiteside,  C.J.,  O'Brien,  Fitzoeralo, 
and  Barht,  JJ.) 

York  v.  M'Lououi.B!i. 

Nov.  9,  1874 I^ctke—Secttrity  for  costs— Plaintiff 

resident  in  England — C.  L.  P.  Act,  1858,  ».  52 — Judg- 
ments Extension  Act,  1868 — Special  circumstances. 

In  consequence  of  the  Judgments  Extension  Act,  1868, 
a  plaintiff  resident  in  England  will  not  be  required,  by  this 
Court,  to  give  security  for  costs,  unless  special  circumstances 
be  shoum  to  induce  the  Court,  in  its  discretion,  to  order 
othenoise. 

White  and  Hart  v.  Carroll,  8  Ir.  L.  T.  R.  63, 
followed.  Clarke  v.  Croker,  8  /.  L.  T.  R.  96 ;  Hunt  r. 
Smyth,  ib.,  203,  disapproved. 

Motion,  on  behalf  of  the  defendant,  for  an  order  that 
the  plaintiff  be  restrained  from  further  proceeding  in 
this  action,  until  he  should  have  given  security  for 
costs. 


The  action  was  brought  by  the  plaintiff,  who  was  a 
commission  agent,  against  the  defendant  for  £1,000 
damages  for  slander,  the  plaintiff  alleging  that  the 
defendant  had  spoken  and  published  of  the  plaintiff, 
in  relation  to  his  trade  and  business  and  the  carrying 
on  and  conducting  thereof  by  him,  that  "  he  (meaning 
plaintiff)  is  a  swindler,  and  is  conniving  with  a  bankrupt 
in  Manchester  to  rob  their  creditors."  The  motion  was 
grounded  upon  an  affidavit  by  the  defendant,  stating 
that  he  was  advised  and  verily  believed  he  had  a  good 
defence  to  the  said  action  upon  the  merits  ;*  that  the 
plaintiff  resided  at  Manchester,  in  England,  out  of  the 
jurisdiction  of  the  Court ;  that  he  verily  believed  that 
the  plaintiff  was  not  s  mark  for  costs,  and  that  he  was 
not  possessed  of,  or  entitled  to  any  property,  real  or 
personal,  within  Ireland  or  the  jurisdiction  of  the  Court  ;t 
that  the  deponent  on  Oct.  6,  1874,  obtained  a  judg- 
ment in  the  Court  of  Common  Pleas  at  Lancaster 
(Manchester  district)  against  the  plaintiff  for  £33  4b.  4d., 
debt  and  costs,  in  an  action  brought  by  deponent 
against  plaintiff  to  recover  the  amount  of  a  bill  of 
exchange  drawn  by  the  deponent  and  accepted  by  the 
plaintiff ;  and  that,  in  the  hope  of  being  able  to  obtain 
full  payment  of  said  debt,  his  attorneys  nad  to  agree  to 
accept  the  payment  of  the  amount  of  such  judgment 
by  monthly  instalments  of  £&  each,  owing  to  the 
inability  of  the  plaintiff  to  pay  the  entire  amount  at 
once,  or  to  pay  in  larger  instalments. 

M^Corkell,  in  support  of  the  motion The  decision  of 

this  Court  in  White  v.  Carroll,  8  Ir.  L.  T.  R.  63,  has 
not  been  followed  by  the  Courts  of  Common  Pleas  or 
Exchequer;  Clarke  v.  Croker,  8  Ir.  L.  T.  R.  96;  Hunt 
T.  Smyth,  Exch.,  Not.  7.t 

[Whiteside,  C.J What  would  be  the  rule  on  a 

motion  like  this  in  Westminster  Hall,  if  an  Irish  plain- 
tiff were  suing  a  person  in  England  for  damage  either 
to  his  goods  or  his  reputation  ?J 

The  motion  would  be  refused,  unless  the  case  were 
distinguishable  from  Raeburn  v.  Andrews,  L.  R.  8  Q.  B. 
1 1 8.  From  White  v.  Carroll,  it  would  appear  that 
under  special  circumstances  security  might  stiU  be  com- 
pelled. This  being  an  action  of  tort,  and  the  plaintiff 
having  no  visible  means,  the  action  would  be  remitted 
to  the  inferior  Court,  under  C.  L.  P.  A.  Act,  1870,  s.  6, 
were  it  not  that  he  resides  out  of  the  jurisdiction,  and 
would  be  at  additional  inconvenience  and  expense  were 
the  trial  to  bo  had  at  the  Quarter  Sessions  oi  London- 
derry, where  the  defendant  resides,  and  where  no  more 
than  £5  could  be  allowed  as  the  expense  of  each  witness. 
Consequently,  the  defendant  has  no  redress  against  those 
costly  proceedings,  taken  by  a  plaintiff  who  is  no  mark 
for  costs,  unless  he  obtain  die  benefit  of  the  statutable 
protection  sanctioned  by  the  C.  L.  P.  Act,  1853,  s.  53. 

[Fitzgerald,  J. — The  argument  amounts  to  this 
mo^y,  that  the  means  of  the  plaintiff  are  limited.f 

O'Brien,  J It  is  not  at  all  to  be  conceded  that,  even  if 

he  were  within  the  jurisdiction,  we  would  remit  such  a 
case  to  to  an  inferior  tribunal.  The  plaintiff  is  charged 
with  a  serious  fraud,  and  there  only  X40  oould  be  re- 
covered.] 

This  case  is  peculiar  in  this  respect,  that  we  cannot 
find  that  the  plaintiff  has  any  residence  in  England  either. 

*  This  averment  was  insufficient,  and  its  insafflciency  would 
have  been,  alone,  ground  for  refusing  the  motion ;  AtMoorlh  v. 
White,  6  Ir.  L.  T.  R.  189.— [Ed.,  1.  L.  T.  Bq>.i 

t  See  Gai/nor  v.  Short,  S  Ir.  L.  T.  K.  116;  and  6  I.  L.  T.  & 
S.  J.  611.— [Ed.,  /.  L.  T.  Rep.] 

t  Keported  infra  p.  203 ;  et  vide  Chessman  v.  Quapl>tll,  infra, 
p.  203.— I  Ed.,  I.  L.  T.  Rep.-i 

i  See  Cokirum  v.  Fai/le,  8  Ir.  L.  T.  R.  88;  and  see  Com., 
8  Ir.  L.  T.  317— [Ed.,  /.  L.  T.  Sep.} 
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York  v.  M'LonoBi.xH. 


[Q.B. 


[Barrt,  J ^That  u  a  yery  material  matter,  and 

might  form  a  special  circumstance.     But  that  fact  is 

not  Bwom.     Whitbsise,  C.J When  the  instalments 

fell  due  were  thej  paid  ?] 

They  trere  not ;  but  that  is  not  sworn. 

[Barrt,  J As  to  his  having  no  assets,  that  would 

apply  equally  whether  he  lived  here  or  in  England. 
But,  that  we  do  not  now  carry  out  the  former  practice 
as  to  requiring  security  for  costs  to  be  given,  and  re- 
gard a  pUintiff  living  in  England  or  Scotland  as  if  he 
were  living  in  Ireland,  since  .the  passing  of  the  Judg- 
ments Extension  Act,  1868,  is  a  circumstance  to  be  re- 
garded in  considering  whether  an  action  by  a  plaintiff 
nving  in  England  or  ticotland  should  be  remitted  to  the 

inferior  court.    Fitzgbrai.d,  J We  have  remitted 

cases    in  which    the  plaintiffs    resided    in    England. 

Wbitbsidb,  C.J ^In  Days  Common  Law  Frocedure 

Acts,  p.  419,  it  is  said  that  "  by  the  Judgments  Exten- 
sion Act,  1863,  31  &  32  Vict,  ch.  54,  sec  5,  a  plaintiff 
resident  in  Ireliand  or  Scotland,  is  now  relieved  from  the 
necessity  of  finding  security  for  costs  by  reason  of  such 
residence,  unless,  under  special  grounds,  a  jud^  should 
order  otherwise."  The  effect  of  that  statute  is,  that  if 
you  succeed  here,  you  get  your  judgment  which  may  be 
enforced  in  England ;  and  what  more  do  you  require  ?] 

The  defendant  having  a  meritorious  defence  to  the 
action,  is  entitled  to  have  security  given  by  the  plaintiff*, 
who  has  no  visible  means  of  paying  the  costs  of  the 
action. 

There  was  no  appearance  contra. 

Whitisidb,  C.  J. — Counsel  fur  the  defendant  is  right  in 
his  argument  that  apecial  circumiitancee  must  be  shown,  in 
order  to  induce  the  Court  to  grant  such  a  motion.  That  is 
the  rule  laid  down  by  this  Court,  not  without  consideration, 
in  the  case  of  WhiU  v.  Carroll,  8  Ir.  L.  T.  R.  163  ;  and  the 
question  is  whether  such  special  cironmstancea  have  here 
been  shown  1  I  have  the  highest  respect  for  what  is 
decided  by  any  Court  of  co-ordinate  jurisdiction.  But 
although  our  decision  has  not  been  adopted  elsewhere,  we 
have  a  well-coniiideTed  decision  of  the  Court  of  Queen's 
Bench  in  England  (Raebum  v.  Andrewt,  L.  R.  9,  Q.  B.  118), 
holding  that,  under  existing  ciroumatances,  no  Scotchman 
nor  Irishman — and  this  is  the  tme  spirit  of  the  union  ^ 
suing  in  Westminster  Hall,  shall  be  dealt  with  as  if  he 
were  a  native  of  Nova  Scotia  or  Rnsaia,  but  that,  as  security 
is  given  by  the  fact  that  the  moment  the  defendant  gets 
a  judgment  in  England  he  cnn  register  it  here  and  issue 
execution  thereupon,  his  rights  are  maintained; — and  what 
more  could  the  Court  do  if  the  judgment  were  obtained  and 
entered  in  Ireland  t  The  reason  of  that  decision  applies  to 
the  state  of  things  appearing  in  this  case.  If  an  English 
merchant  sells  goods  in  Ireland  and  endeavonrs  to  recover 
the  value  from  a  defaulting  debtor,  the  first  thing  with 
which  he  is  met  is  a  motion  to  lodge  money  for  the 
benefit  of  the  defaulter,  and  to  embarraas  the  plaintiff  in  his 
attempt  to  get  hia  just  demand.  In  tbia  case  the  plaintiff, 
a  commission  agent  in  England,  complains  that  he  was 
slandei'ed  by  an  imputatinn  of  complicity  in  a  serious  fraud; 
and  if  any  action  of  slander  is  to  be  enouuraged,  it  is  one  of 
this  description.  I  am  not  disponed  to  abandon  lightly  the 
decisions  which  we  have  made  upon  a  matter  of  practice. 
It  is  true  that  if  there  be  spe<nai  circumstances,  we  might 
grant  the  rule  now  sought ;  but  what  are  the  circumstances 
set  forth  t  That  the  defendant  has  not  realized  the  amount 
of  a  judgment  recovered  against  the  plaintiff  in  the  Court  of 
Common  Fleas  at  Manchester,  and  was  obliged,  from  the 
plaintiff's  position  in  trade,  to  agree  to  accept  the  debt 
by  instalments,  which  agreement  it  is  stated  had  not  been 
kept,  and  therefore  the  defendant  thought  himself  entitled 
to  the  order  for  which  he  applied.  If  he  meant  to  show 
that  the  pl^ntiff  was  insolvent,  he  should  have  so  stated  in 
his  affidavit.  It  is  said  that  the  plaintiff's  address  is  not 
known;  if  so,  and  if  he  bad  abs<»nded,  that  should  have 


been  stated  directly,  and  we  would  have  taken  into  aooonnt 
that  special  oircnmstanoe.  But  we  think  that  there  is 
neither  principle  nor  expediency  in  now  compelling  English 
or  Scotch  plaintifl^  to  give  saonrity  for  costs  in  ordinaiy 
when  they  come  to  this  Court  to  assert  their  righta. 


O'BsiEK,  J. — ^In  the  case  before  the  Common  Pleaa, 
Clarke  v.  Oroker,  8  Ir.  L.  T.  K.  96,  a  distinction  was  taken  bj 
Monahan,  C.J.,  between  interlocntoiy  costs  and  the  costs 
on  final  judgment,  and  he  conraderea  that  one  reason  for 
requiring  security  for  costs  was  that,  if  interlocutory  costs 
were  awarded,  payment  might  be  enforced  by  attachment 
if  the  plaintiff  were  within  the  jurisdiction,  but  the  defen- 
dant lost  that  benefit  if  the  plaintiff  were  out  of  the 
jurisdiction.  That  is,  when  the  plaintiff  is  ordered  to  pay 
them  personally.  I  do  not  think  that  this  is  a  sufficient 
reason  to  depart  from  the  rule  we  have  already  made,  and 
I  consider  that  there  are  no  special  circumstances  in  this  case. 
As  to  remitting  those  actions,  we  have  power  to  do  so, 
notwithstanding  the  £>ct  that  the  pUuntiff  resides  out  of  th» 
jurisdiction. 

FlTZOlBA.l>D,  J. — I  concur  with  my  Lord  Chief  Justice 
and  my  brother  O'Brien  in  adhering  to  our  former  dedaion, 
which  was  based  upon  a  broad  and  substantial  ground,  and 
which  is  quite  in  accordance  with  the  practice  in  England. 
It  is  said  that  the  e2nd  section  of  the  G.  L.  P.  Act,  1853. 
makes  a  distinction.  And  it  remuns  for  us  to  consider 
whether  that  section  does  make  any  difference.  The 
practice  in  England  is,  now,  not  to  require  security  for 
costs  in  such  a  case  as  that  which  is  as  present  before  the 
Court  And  perhaps,  a  plaintiff  in  England,  sning  here, 
has  a  stronger  claim  to  protection,  in  this  respect,  than  if 
he  were  an  Irish  subject  suing  in  England,  as  the  English 
Courts  have  not  the  same  power  of  directing  service  of 
process  to  be  substituted  on  a  defendant,  when  raudent  in 
Ireland,  as  the  Courts  in  this  country  have  of  ordering 
substitution  of  service  on  English  delendanto.  It  comes  to 
this,  that  while  a  plaintiff  residing  in  England  is  prevented 
from  suing  in  Ireland,  when  he  cannot  give  security  for 
costs,  he  cannot  sue  in  England  either,  as  he  could  nut  get 
an  order  in  England  to  serve  a  party  residing  herei.  It 
remains  for  as  to  consider  only  whether  the  52nd  section 
of  the  C.  L.  P.  Act,  1853,  makes  any  difference.  A 
popular  error  has  crept  in,  that  the  practice  of  requiring 
security  for  coats  by  plaintiffs  out  of  the  jurisdiction  depends 
on  the  statute  or  common  law.  It  is  judge-made  law. 
For  the  protection  of  suitors,  when  the  judgments  of  the 
Irish  Courts  oould  not  be  enforced  in  England,  it  waa 
declared  that  a  plaintiff  not  residing  within  the  jurisdiction 
should  give  security  for  ooats.  In  that  we  but  adopted  the 
English  practice;  and  our  decision,  altering  that  practice^ 
rests  upon  the  same  ground  as  that  on  whidi  the  analogous 
English  decision  depends.  The  maxim  Ceuante  ratione  legit 
ceuat  ipsa  lex  applies. 

Let  us  see  whether  the  62nd  section  makes  any  differenoe. 
An  alteration  in  common-law  procedure  had  taken  place. 
Formerly  the  first  step  to  be  taken  by  a  defendant  was  to 
appear,  and  after  a  certain  nnmber  of  days  he  filed  a 
declaration,  but  the  Common  Law  Frocedure  Act  made 
the  alteration,  that  the  defendant  would  not  be  called  npon 
to  appear  until  he  came  into  court  with  I><>th  appearance 
and  defence  toi{ether,  as  one  and  the  same.  In  consequence, 
it  would  bave  been  late  then  to  apply  for  aecurity  for  ciiets, 
because  the  pracUce  was  that,  once  the  defendant  filed  his 
defence,  security  for  costs  would  not  be  ordered.  In  order 
to  remedy  that  the  Act  provides  that  any  defendant  who 
was  served  with  a  summons  and  plaint  should  thereupon 
be  deemed  to  be  in  court  for  the  purpose  of  making  appli- 
cation to  compel  the  plaintiff  to  give  security  for  costs ; 
no  such  order,  however,  to  be  made  unless  npon  a  aatis- 
faotory  affidavit  of  merits.  This  fictitious  presence  of  tbe 
defendant  in  court  was  thus  created  to  give  bim  this 
opportunity.  The  whole  of  this  amounts,  mvrely,  to  a 
statutable  recognition  of  the  existing  practice  as  to  re- 
quiring security  for  coste.  That  dues  not  require  an  Act 
of  Parliament  in  order  to    abrogate  the  practice.      Tfaa 
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[Ex. 


decisions  of  the  Courts  of  Common  Pleas  and  Exchequer 
seem  to  go  to  this  extent— that  until  an  Act  of  Parluunent 
shall  hare  displaced  the  52nd  section,  we  must  go  on 
compelling  a  plaintiS,  resident  in  England  or  Scotland,  to 
give  security  for  costis  although  our  judgment  here  is  as 
eSectiTe,  and  may  be  as  effectually  enforced  in  England  or 
Scotland  as  if  the  pliiintiff  were  living  in  Ireland.  I  am 
still  of  opinion  that  our  former  decision  was  based  upon 
good  sense ;  that  it  stands  upon  a  broad  and  practical 
ground,  and  lays  down  a  convenient  and  expedient  rule; 
and  I  have  not  seen  anything  in  the  decisions  of  the  Courts 
of  Common  Fleas  or  Exchequer,  especially  in  the  case 
quoted,  in  Sunt  v.  Smith,  in  the  latter  Court,  from  Ball 
and  Beatty's  Keports,  to  lead  me  to  think  that  onr  dedsion 
in  Whitt  y.  Carroll  was  erroneous. 

BaBBT,  J. — I  was  not  present  when  the  decision  was  made 
in  the  case  of  White  v.  Carroll;  therefore  my  view  as  to 
the  qoention  might  not  be  very  matt-rial,  because  I  would 
not  think  of  suggesting  to  my  brethren  to  arrive  at  a 
different  conclusion,  even  were  I  to  belieye  that  decision  to 
be  wrong.  But  I  do  not  tbifk  that  it  was  wrong.  I  have 
not  beard  anything  urged  at  the  bar,  nor  have  I  read  any- 
thing to  induce  me  to  say  that  we  should  adopt  a  rule 
different  from  that  which  has  been  now  laid  down,  and 
which  is  followed  in  England.  It  has  been  put  forward, 
in  ffunt  V.  Smyt?i,  that  when  an  Act  corresponding  with 
the  Judgments  Extension  Act  wss  passed  for  the  Court  of 
Chancery  it  was  held  not  to  interfere  with  the  old  practice 
in  Chancery  as  to  requiring  security  for  costs.  I  confess 
that,  if  this  question  came  before  us  ra  integra,  I  would 
consider,  with  the  Lord  Chief  Baron,  that  this  did  furnish  a 
strong  argument,  by  analogy,  against  holding  that  the 
Judgments  Extension  Act  dispensed  with  the  requirement 
of  security  for  costs  ;  but  the  question  did  not  originally, 
nor  does  it  now,  come  before  the  Court  as  ret  integra.  It 
arises  after  a  fully-considered  decision  of  the  Court  of 
Queen's  Bench  in  England,  that,  since  the  Judgments  Ex- 
tension Act,  the  practice  of  requiring  security  for  costs 
should  be  in  such  coses  dispensed  with.  It  would  introduce 
an  unfortunate  state  of  things  if  there  wero  not  a  reciprocal 
practice  in  this  country,  nor  is  there  any  reason  why  we 
should  not  adopt  the  practice  acted  on  by  the  Court  of 
Queen's  Bench  in  England.  As  to  the  fi2nd  section  of  the 
C.  L  .P.  Act,  1863,  it  is  nothing  mora  or  leas  than  a  recogni- 
tion of  an  existing  practice,  and,  by  it,  provision  has  been 
made  to  prevent  the  practice  from  being  overturned  by  the 
other  provisions  of  that  Act,  the  motive  being  that  in  cases 
where  security  for  Costs  may  be  given  the  provisions  of  the 
62nd  section  shall  come  into  operation. 

No  Utde. 

Attorney  for  plaintiff:  Jamta  Hoyden. 

Attorney  for  defendant :  J  R.  Neely. 


COURT  OF  COMMON  PLEAS. 

Reported  by  J.  R.  Stbitch,  Esq.,  Barrister-at-law. 

(Before  Monaohak,  C.J.,  Keooh,  and  Mouris,  J  J.) 

CoEEtSVAN  V.    CaHPBRU.. 

Nov.  6,  \87i.^-Practice—Seairiti/  /or  costs — Plaint^ 
resident  in  England — Judgments  Extension  Act  (31  ^32 
Vict.,  c.  54)— C.  L.  P.  Act,  1853,  s.  52. 

A  defendant,  notwithstanding  the  passing  of  the  Judg- 
ments Extension  Act,  1868,  is  entitled  to  obtain  an  order  to 
stay  proceedings  in  an  action  brought  by  a  plaintiff'  living 
in  England,  until  security  for  costs  has  been  given,  where 
a  satisfactory  affidavit  is  made  that  the  defendant  has  a 
defence  upon  the  merits. 

Clarke  v.  Croker,  8  Ir.  L.  T.  R.  96,  followed. 
White  V.  Carroll,  ib.  63,  not  followed. 

Motion,  on  behalf  of  the  defendant,  that  the  pro- 
ceedings in  this  action  be  stayed  nntil  the  plaintiff 
should  give  security  for  coats,  under  C.  L.  P.  Act,  1653, 


s.  52.  The  action  was  brought  to  recover  £5\  158., 
the  price  of  goods  sold  by  the  plaintiff,  who  resided  in 
London,  to  we  defendant  who  lived  in  Belfast.  After 
the  preliminary  notice  and  notice  of  motion  were 
served,  the  defendant  bad  pleaded,  lodging  £21  in 
Court,  and  traversing  the  rest  of  the  causes  of  acdon ; 
and  had  served  notice  that  such  defence  was  without 
prejudice  to  the  motion.  The  motion  was  grounded  on 
an  affidavit  of  merits. 

War,  in  support  of  the  motion,  cited  Clarke  v.  Croker, 
8  Ir.  L.  T.  R.  96. 

Lane,  contra,  cited  WhUe  v.  Carroll,  8  Ir.  L.  T.  R.  68 ; 
and  mentioned  that  the  Court  of  Exchequer  had 
the  question  involved  in  those  conflicting  decisions  under 
consideration,  in  Hunt  v.  Smith.* 

Per  CuBIAM. — We  shall  follow  the  decision  in  Clarte  v. 
Oroher,  at  all  events  until  there  has  been  a  meeting  of  the 
judges,  and  a  determination  come  to  that  the  practice  should 
be  chsinged. 

Motion  granted. 

Attorneys  for  the  plaintiff :  H.  ^  W.  Seeds. 
Attorney  for  the  defendant :  John  Dunne. 


COURT  OF  EXCHEQUER 

Reported  by  George  A.  Kellt,  Esq.,  Barrister-at-law. 

(Before  Pali-es,  C.B.,  Fitzgebau),  Deast,  and 
Dowse,  BB.) 

HmiT  V.  Smtth. 

Nov.  3,  7,  1874. — Practice — Security  for  costs — 
Plaintiff  resident  in  Wcdes — Non-statement  of  plamtiff^s 
residence,  in  affidavit  to  ground  motion  —  Judgments 
Extension  Act,  1868— C.  L.  P.  Act,  1853,  ».  52. 

When  a  plaintiff,  served  with  a  prelminary  notice 
requiring  him  to  give  security  for  costs,  alleging  that 
he  resides  out  of  the  jurisdiction,  does  not  contradict  tJtat 
statement,  and  his  residence  u  so  described  m  the  summons 
and  plaint,  it  is  not  necessary  to  state  that  he  so  resides,  m 
an  affidavit  to  ground  a  motion  for  security  for  costs. 

A  defendant,  notanihstanding  the  passing  of  the  Judg- 
ments Extension  Act,  1868,  is  entitled  to  c^iain  an  order 
to  stay  proceedings  in  an  action  brought  by  a  plaintiff', 
resident  in  Wales,  until  security  for  costs  has  been  given, 
where  a  satisfactory  affidavit  is  made  disclosing  tJutt  the 
defendant  has  a  defence  upon  the  merits. 

Clarke  v.  Croker,  8  Ir.  L.  T.  R.  96,  approved.  White 
V.  Carroll,  3  Ir.  L.  T.  R.  63  ;  Raebum  v.  Andrews,  L. 
R.  8,  Q.  B.  1 18,  disapproved. 

Motion  under  the  C.  L.  P.  A.,  1853,  s.  52,  to  compel 
a  plaintiff,  residing_out  of  the  jurisdiction,  to  give 
security  for  costs.  The  action  was  brought  by  Edward 
Darcv  Hunt,  described  in  the  summons  and  plaint  as 
residing  at  Cardiff,  in  the  County  of  Glamorgan, 
Wales,  against  the  defendant  for  breach  of  contract  in 
not  accepting  a  cai^o  of  coals.  The  motion  was 
grounded  upon  an  affidavit  disclosing  a  good  defence 
on  the  merits,  but  not  containing  any  reference  as  to 
the  residence  of  the  plaintiff. 

Seeds,  for  the  defendant,  in  support  of  the  motion. 

Peet,  fur  the  plaintiff,  contra It  is  not  stated  in  the 

defendant's  affidavit  that  the  plaintiff  resides  out  of  the 
jurisdiction.  The  statement  in  the  title  of  the  summons 
and  plaint  is  not  enough,  as  the  plaintiff  might  have 
various  residences.  A  defendant  seeking  security  for  costs 
should  make  a  complete  case  on  affidavit.   Since  the  pas- 

•  See  next  case,  and  York  v.  WLougUm,  oats,  301.— [Ed., 
/.  L.  T.  Ap.] 
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sing  of  the  Judgments  Extension  Act,  1868,  a  plaintiff 
should  not  be  compelled  to  give  security  for  costs, 
merely  by  reason  of  bis  residing;  m  En^nd  or  Scotland ; 
White V.  Carroll* 8 Ir.  L. T.  R.  63.  That  case,  decided 
by  the  Court  of  Queen's  Bench,  was  not  followed  by  the 
Court  of  Common  Pleas  in  Clarke  v.  Croker,  8  Ir.  L.  T. 
R.  06;  but  the  decision  of  the  Queen's  Bench  rests 
upon  sounder  princi^e,  and,  in  following  Riiebum  t. 
Andrews^  L.  R.  0  Q.  B.  118,  has  the  greater  weight  of 
authority.  The  history  of  the  rule  requiring  security 
for  costs  to  be  given  by  a  plaintiff  is  stated  in  1  Tydd  s 
Prac.,  534,  quoted  by  Archibald,  J.,  in  Raebum  v. 
Andrews.  The  employment  of  a  second  attorney  is  not 
necessitated  by  the  Judgments  Extension  Act;  once 
judgment  is  obtained  here,  the  Irish  solicitor  can  send 
the  certificate  by  post  to  the  master  of  the  English 
court. 

[DowsB,  B Do  you  mean  to  say  that  the  Master 

there  would  issue  execution  on  it,  on  such  a  communi- 
cation ?] 

It  would  be  competent  to  him  to  do  so.  Before 
the  Act,  an  action  would  have  to  be  brought  on  the 
judgment,  and  many  diflSculties  might  arise  in  the 
semce  of  the  plaint;  now,  only  execution  remains 
to  be  done.  The  reason  why  security  for  costs  was 
ordered  to  be  given  was  that  it  might  prevent  notorious 
failures  of  justice — defendants,  though  succeeding  in 
actions,  failing  to  recover  their  costs.  There  is  no 
greater  hardship  in  a  defendant  having  to  issue  execution 
in  England  than  in  Ireland. 

[FiTzoKBALD,  B. — I  apprehend  that  the  reason  of 
the  practice  was  that  the  Court  had  not  power,  of 
itself,  to  enforce  its  own  process  against  plaintiffs  resi- 
dent abroad.  Dowsb,  B.— A  difficulty  I  feel  very  much 
is  as  to  the  52nd  section  of  C.  L.  P.  A.,  1 853.  Suppose 
that  there  were  nothing  else  but  that  section,  might  it 
not  of  itself  be  sufficient  to  warrant  such  motions  as 
this?  Is  it  not  going  a  long  way  to  contend  that  the 
52nd  section  is  repealed,  because  the  Judgments  Exten- 
sion Act  gives  another  remedy  ?] 

That  section  is  merely  a  statutory  recognition  of  the 
previous  practice,  and  leaves  such  applications  in  the 
discretion  of  the  Court.  If  it  were  obligatory  it  would 
equally  apply  to  all  plaintiffs ;  but  some  plaintiffs,  on  the 
contrary,  are  privileged  and  need  not  give  security,  for 
instance,  peers  of  the  realm ;  Marquis  of  Donegal  v. 
Ingram,  5  Ir.  Jur.  895 ;  Earl  of  KinyMvn  v.  Sheehg,  Hay. 
&"jon.  368. 

Seeds,  in  reply. — As  regards  the  plaintiiTs  residence, 
the  preliminary  notice  for  security  served  on  the  plaintiff 
required  same,  "  inasmuch  as  you  live  out  of  the  juris- 
diction." 

[Dowse,  B — It  was  open  to  him  to  contradict  that 

statement,  but  he  has  not  done  so.     Palles,  C.B 

We  must  take  the  residence  of  the  plaintiff  as  described 
in  the  plaint  as  being  corrcctf  Address  yourself  to  the 
remaiiimg  question.] 

Motions  to  compel  plaintifiK,  residing  out  of  the  juris- 
diction, to  give  security  for  costs  are  here  made  under 
the  authority  of  a  statute;  O.  L.  P.  A.,  1853,  sec.  52. 
In  England  the  practice  is  merely  a  matter  of  usage, 
and  differs  much  froui  the  Irish  practice.  A  motion 
such  as  this  could  be  made  in  England  without  an  affi- 
davit of  merits. 


•  S<«  York  V.  M'/Mur;hlen,  ante,  201;  Oiestman  v.  Campbell, 
ante,  203.— [Ed.,  /.  i.  T.  ftep.] 

t  See  note  lo  Barrett  v.  Fowkr,  6  Ir.  L.  T.  R.  24.— TEd.,  /.  L. 
T.Rep]  ^ 


[FiTzGEBAU),  B ^The  C.  L.  P.  A.,  1853,  sec.  52,  is 

found^  on  the  former  practice.] 

The  practice  prior  to  1853  was  similar  to  the  present. 
In  Clarice  v.  Croker,  the  Common  Pleas  refused  to 
alter  the  present  practice ;  and  it  was  there  argued  that 
interlocutory  costs  awarded  here  could  not  be  recovered 
in  England  under  the  Act  of  1868. 

[Dowse,  B There  appears  to  be  no  provision  in 

the  Judgments  Registration  Act  for  the  registration  of 
certificates  for  interlocutory  costs.] 

The  statute  says — "  where  judgment  shall  hereafter 
be  obtaiued."  In  Garod  v.  Ualltday,  4  Ir.  L.  T.,  551, 
this  Court  refused  to  direct  the  Master  to  give  a  special 
certificate  where  the  costs  had  been  awarded  iy  an 
order,  on  the  ground  that  the  statute  was  conversant 
only  with  judgments.  In  Coleman  v.  Fayle,  8  Ir.  L.  T.  R. 
88,  this  difficulty  was  recognised,  but  not  overcome,  by 
Fitzgerald,  J.  Even  if  such  costs  were  made  invariably 
costs  in  the  cause,  there  would  be  no  way  of  so  recover- 
ing them  if  the  action  never  proceeded  to  final  judg- 
ment. A  defendant  would  be  obliged  to  go  to  the 
expense  of  employing  an  English  attorney  to  register 
his  judgment,  who  is  not  an  officer  of  this  Court. 

[FiTzaKRAi.D,  B The  master  of  the  Court  in  Eng- 
land is  not  an  officer  of  this  Court,  and  we  have  no 

jurisdiction   over  him.       Palles,   C.B The    course 

necessitated  would  come  practically  to  the  same  thing 
as  if  he  had  to  bring  an  English  action  on  the  judg- 
ment.] 

The  certificate  required  by  the  Act  must  be  "  pro- 
duced" to  the  Master  of  the  Court  in  England ;  evi- 
dently it  would  not  do  to  send  it  by  post.  If  the 
statute  contemplated  any  change  in  the  practice,  the 
express  provision  in  the  5th  section  would  not  be  confined 
to  costs  incurred  in  proceedings  taken  on  the  certificate. 
It  does  not  clearly  appear  what  the  "  special  circum- 
stances "  referred  to  in  section  5  may  include.  It  was 
considered  in  Coleman  v.  Fayle,  that  poverty  was  not  a 
special  circumstance.  It  is  dear  that  under  that  section 
the  defendant,  even  if  he  proceeded  to  raster  and 
enforce  his  judgment  in  England,  might  still  be  required 
to  give  security  for  costs,  and  might  so  lose  that 
remedy. 

Cur.  adv.  vull. 

Fallzb,  C.B. — In  this  case  an  application  was  made  on 
behalf  of  the  defendant  to  compel  the  pliuntiff,  who  resides 
out  of  the  jnrisdiution,  to  give  security  for  oosts.  The 
case  wxs  argued  before  ua  on  a  former  day,  when  the 
questions  which  arose  were  (^posed  of,  with  the  exception 
of  that  aa  to  the  effect  of  the  Judgments  Extension  Act, 
1868.  in  my  opinion  the  motion  ought  to  be  granted. 
The  Ist  section  of  that  Act  is  aa  follows : — [His  lordship 
read  the  section].  The  contention  of  the  plaintiff's  counsel 
was  that,  as  this  statute  gives  an  effectoal  remedy  to 
the  defendant  by  enabling  Irish  judgments  to  be  enforced 
in  England,  the  reason  for  requiring  security  for  costs  to 
be  given  has  ceased,  and  that  the  practice  shonld 
therefore  cease.  We  have  to  ask  ounelves  what  waa 
the  reason  and  origin  of  the  practice.  It  is  not  to  be 
found  in  the  absence  of  a  remedy  for  the  recovery  of  costa 

r'nHt  a  part;  to  the  action  residing  in  England.  It  was 
tys  posxible  for  a  defendant,  obtaining  a  judgment  for 
his  costs  in  this  country,  to  recover  them  by  an  action  on 
the  judgment  in  JEngland  ;  but  thnt  remedy  was  capable  of 
being  enforced  not  by  the  Court  in  this  cuuDtty,  where  the 
costs  were  awarded,  but,  by  a  Court  in  tiie  country  where 
the  plaintiff  re^iided.  It  was  not  a  remedy  by  which  the 
Court  coull,  by  its  own  process,  do  full  justice  to  a  defen- 
dant impleaded  here  by  a  plaintiff  resident  abroa<l,  nor  was 
it  carried  into  effect  by  means  of  its  own  officer.  In  Prat/  v. 
Edit,  1  T.  R.  267,  BuUer,  J.,  states,  as  the  reason  of  requir- 
ing security,  that  "  if  a  verdict  be  given  for  the  plaintiff,  he 
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is  not  witliin  reach  of  our  law  so  u  to  hare  processes  served 
upon  bim  for  the  costs."  And  in  The  KiUcennv  and  Great 
Sotithem  and  Wttem  Raiiway  Co.  v.  Fidden,  ff  Exch.  86, 
Alderson,  B.,  saya  "  a  plaintiff  is  compelled  to  give  secnrity 
for  costs,  becanse  he  cannot  be  fixed  by  the  direct  process  of 
the  Conrt."  The  practice  of  the  conrts  of  equity,  requiring 
security  for  costs  from  non-resident  phuntiffs,  is  founded 
upon  the  same  reasons.  "Security  for  oosts,"  says  Sir 
John  Leech,  M.R.,  in  Lord  Aldborough  v.  Burttm,  2  M.  & 
K.  403,  "is  to  be  given  when  the  plaintiff  is  out  of  the 
jurisdiction  of  the  Court,  becanse  costs  in  such  cases  cannot 
be  recovered  by  the  process  of  the  Court."  If  this  be  the 
true  reason,  it  still  remains  in  full  force,  for  the  Judgments 
Extension  Act  does  not  extend  the  limits  of  the  existing 
jurisdiction,  but  merely  substitutes  a  new  and  inexpensive 
method  of  procedure,  by  registering  in  England  a  certificate 
of  the  Irish  judgment,  which  is  to  have  the  full  foroe  and 
effect  of  a  judgment  originally  recovered  in  England.  In 
principle  these  forms  of  procedure  are,  practically,  identical. 
Each  of  them  requires  a  proceeding  to  be  had  in  another 
Court,  to  do  that  which  the  Court  here  was  unable  to  effect 
Therefore,  the  reason  for  requiring  security  to  be  given 
still  exists,  and  the  fouudation  of  the  plaintiff's  argument 
fails.  Although  this  question  did  not  arise  at  common  law 
until  after  the  passing  of  the  Act  of  1868,  an  analogous 
question,  as  regards  the  practice  of  the  Conrt  of  Chancery 
in  this  respect,  arose  half  a  century  ago.  As  regards  the 
conrts  of  equity,  a  statute  was  passed,  in  1801,  very  simikr 
in  its  effects  to  that  now  passed  for  the  courts  of  common 
law.  [HU  lordship  read  41  6.  3,  o.  90,  ss.  fi  &  6.]  If  the 
argument  urpjd  on  behalf  of  the  pluntiff  here  is  correct, 
security  for  costs  should  not,  since  the  passing  of  that  Act, 
have  been  enforced  by  the  Conrts  of  Chancery  in  England 
or  in  Ireland.  And  yet  on  the  contrary,  notwithstanding 
the  Act,  the  practice  continued  uochanged.  Nor  was  this 
per  inairiam.  In  1814  the  question  now  before  the  Court 
was  argued  before  Lord  Manners,  in  MuUet  v.  Christmai, 
2  B.  ft  B.  422.  There,  Mr.  Thomas  Ball  contended  for  the 
plaintifis  that  the  reason  for  the  practice  had  ceased  in 
consequence  of  the  passing  of  that  Act,  and  that,  there- 
fore, the  practice  should  cease;  but  counsel  for  the  defen- 
dants, in  support  of  the  practice,  was  not  called  on  in 
reply.  The  Lord  Chancellor  stated  that,  in  his  opinion, 
the  practice  of  the  Court  requiring  security  for  costs  was 
not  intended  to  be  altered  by  the  Act  of  Parliament  refer- 
red to,  and  that  if  it  were  so  intended  a  proviso  to  that 
effect  would  have  been  introduced  into  it.  That  is  a 
decision  that  an  Act  of  Parliament,  enabling  the  process 
of  a  Court  in  this  country  to  be  enforced  by  means  of  the 
process  of  another  Court,  not  in  this  country,  does  not  inter- 
fere with  the  practice  of  requiring  security  for  coats  to  be 
given  by  suitors  not  resident  in  this  country.  In  Ireland 
the  practice  still  prevailed.  In  England,  too,  that  practice 
still  prevailed.  This  continuance  of  the  praoticn  after  the 
inssing  of  a  statute  so  analogous  to  the  Judgments  Exten- 
sion Act,  appears  to  me  to  furnish  strong  reasons  why  we 
should  not  hold  that  this  practice  should  now  be  altered  in 
consequence  of  the  latter  Act.  Upon  those  grounds  I  cannot 
concur  in  the  reasoning  on  which  the  decision  of  £aebum 
V.  Andrews,  L.R.,  0  Q.B.,  118,  was  founded;  and  I  am, 
therefore,  coerced  to  dissent  from  the  decision  of  the  Court 
of  Queen's  Bench  in  White  v.  CarroU.  I  consider  that 
the  judgment  of  the  Court  of  Common  Pleas  in  Clarke  v. 
Crofar  is  right  in  principle,  and  ought  to  be  followed  by 
this  Court,  and  that  the  ordinary  order  for  security  for 
costs  should  be  made.  I  may  add  that  I  have  not  adverted 
to  section  62  of  the  Common  Law  Procedure  Act,  1863,  as 
my  judgment  rests  upon  grounds  which  rendered  it  unne- 
cessary to  consider  the  question  as  affected  by  that  section. 

Dowse,  B. — I  concur  in  the  judgment  of  the  Court, 
delivered  by  my  Lord  Chief  Baron.  It  would  be  unneces- 
sary to  add  anything  to  what  he  has  aaid,  were  it  not  that 
I  wish  to  state  that  I,  myself,  in  addition,  attach  great 
importance  to  the  bearing  of  the  52nd  section  of  the  Com- 
mon Law  Procedure  Act,  1868.  That  is  a  statutable  enact- 
ment recognising,  if  not  entitling  the  defendants  to  security 


for  oosta,  and  nothing  but  a  statute  can  remove  it.  The 
maxim  ceuante  ratione  legia  eettat  ipia  lex  is  one  which  is, 
no  donbt,  properly  held  applicable  as  regards  common  law ; 
but,  I  think,  it  is  a  very  dangerous  doctrine  to  apply  to 
the  conatmction  of  statutes,  and,  for  my  part,  I  am  not 
disposed  so  to  apply  it. 

FiTZOlBALD  and  Diast,  BB.,  concurred. 

Motion  granted. 

Attorney  for  the  plaintIS':  Joseph  H.  Townsend. 
Attorney  for  the  defendant :  Henry  Oldham. 


VICE-CHANCELLOR'S  COURT. 

Jiqmied  by  £.  F.  Beattt,  Esq.,  Banister-at-Law. 

(Before  Chattbrtoh,  V.C.) 

In  re  Fboar's  Settlement  (1). 

Not.  II,  1874 Practice — Leases  and  sales  of  Settled 

Estates  Acts — Appointment  of  guardian  to  in/ant  peti- 
tioner— Petition  presented. 

A  special  guardian  to  an  infant  petitioner,  under  the 
Settled  Estates  Acts,  may  be  appointed  after  the  petition  ha* 
been  presented. 

Motion  for  appointment  of  special  guardian  for 
infant  petitioners. 

The  petition  in  the  matter  had  been  presented  to 
obtain  an  order  that  a  proposal  for  a  lease,  in  the 
petition  mentioned,  should  be  carried  into  effect ;  that 
the  lease  of  the  premises,  being  part  of  a  settled  estate 
comprised  in  the  will  of  Daniel  J.  Fegan,  deceased, 
should  be  authorised  to  be  made  to  the  Commissioners 
of  Admiralty,  at  the  yearly  rent  of  £25,  for  the  term 
of  90  years ;  that  power  to  grant  a  lease,  in  conformity 
with  the  Acts  19  &  20  Vict.  c.  120;  21  &  22  Vict  c. 
77;  27  &  28  Vict  c.  45;  and  1  WUL  IV.  c.  65,  should 
be  vested  in  Patrick  O'Dowd  and  Martin  J.  Fegan, 
and  that  they  should  execute  the  lease ;  and  that  the 
said  lease  should  be  subject  to  the  conditions  and 
restrictions  in  the  said  Acts  contained ;  and  in  addition 
thereto,' should  contain  such  covenants  and  stipulations 
as  the  judge  should  approve. 

An  affi<bvit  was  made  by  Patrick  O'Dowd,  which, 
inter  alia,  set  forth  that  the  testator  had  bequeathed  all 
his  property  to  his  daughter,  Mary  Hanley  Fegan, 
absolutely  for  her  own  use  and  benefit,  but  that  she 
should  not  get  the  possession  of  it  until  she  should 
attain  the  age  of  21  years,  or  marry  with  the  consent 
and  sanction  of  the  trustees  appointed  in  the  will,  or 
the  majority  of  them,  with  a  proviso  that  in  the  event 
of  her  wishing  to  become  a  nun,  or  dying  before 
marriage  or  b^ore  she  attained  21  years  of  age,  all  her 
property,  with  the  exception  of  £1,500,  should  go 
among  certain  persons  mentioned  in  the  will.  Mary 
H.  Fegan  was  an  infant,  and  at  the  time  of  presenting 
the  petition  no  guardian  to  her  had  been  appointed. 

Mr.  H.  O'NeU  Burke  now  moved  that  a  special 
guardian  should  be  appointed  for  the  infant  peti- 
tioners, notwithstanding  the  filing  of  the  petition. 

[Chattbkton,  V.C In  Morgan's  Chancery  Prac- 
tice and  in  Daniel's  Chancery  PracUoe,  the  rule  is 
stated  to  be  that  the  order  appointing  a  guardian 
must  be  obtained  before  thejpetition  is  presented.] 

There  is  no  settled  practice  on  the  subject  In  Re 
Longstqffe's  Settled  Estates,  1  Dr.  &  Sm.  1 42,  a  petition  had 
been  presented  under  the  Settled  Estates  Acts  (1856), 
1 9  &  20  Vict.  c.  1 20,  seeking  power  for  the  trustees  under 
the  testator's  will  to  sell  a  leasehold  estate  devised  by 
the  will,  no  such  power  being  ^ven  by  the  will.  Sub- 
sequently, an  application  was  made  in  Chambers  to 
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appoint  the  father  of  the  infant  petitioner,  who  was 
himself  also  a  petitioner,  the  guardian  of  the  infant  for 
the  ptirpose  of  the  petition ;  but  the  Chief  Clerk 
objected  to  draw  up  the  order  asked,  on  the  ground 
that  by  the  2 1  at  regulation  of  the  8th  August,  1857, 
the  application  for  the  appointment  should  have  been 
made  previously  to  the  presentation  of  the  petition. 
There  Re  Hargrove's  Trusl$,  7  W.  R.  156,  was  cited; 
and  Kindersley,  V.C.,  said  that  he  considered  the 
regulations  -were  not  absolutely  binding  in  the  same 
way  as  orders  were;  and  he  thought  uiat  the  order 
might  be  made  after  the  petition  was  presented.  He, 
therefore,  should  direct  the  le^strar  to  take  a  note  of 
his  opinion  for  the  guidance  of  the  Chief  Clerk.  This 
goes  far  to  show  that  what  is  laid  down  in  Morgan's 
Ch.  Fr.  has  been  altered  in  England ;  and  it  is,  a  for- 
tiori, to  show  that  the  practice  is  otherwise  here. 

Chattiebtoh,  V.C— I  will  mnke  the  order  on  the 
aothority  of  those  deeisioos;  though  it  does  seem  to  me 
like  introducing  ao  alteration  in  the  practioa 

Solicitor:  M.  J.  Kelly. 


In  re  Feoan's  Settlement  (2). 

Not.  16,  1B74 — Practice — Summoiu  in  Chambers — 
Advertisements — Settled  Estates  Acts. 

For  the  purpose  of  obtaining  an  order  to  have  adeertise- 
ments  under  the  Settled  Estates  Acts  inserted  in  newspapers, 
the  application  should  be  made  by  summons  tn  Chambers, 
and  not  by  an  ex  parte  motion.  . 

This  was  an  ej:  parte  motion  (in  the  matter  of  a  peti- 
tion, under  the  tSettled  Estates  Acts,  to  authorize  a 
lease  of  certain  lands)  to  have  the  direction  of  the 
Court  as  to  the  newspapers  in  which  advertisements 
should  be  inserted  as  required  by  the  Settled  Estiites 
Acts. 

Mr.  Henry  O'Neil  Burke,  in  support  of  the  motion 

The  usual  order  is  to  insert  the  advertisements  in  the 
Dublin  Gazette,  and  in  two  local  newspapers;  we 
propose  to  have  them  inserted  in  the  Mcyo  Telegraph 
and  the  Mayo  Examiner. 

[CHATrEBTON,  V.C. — I  think  this  ought  to  be  done 
in  Chambers.] 

It  is  done  by  ex  parte  summons  in  England ;  and  it 
is  apprehended  that  the  motion  of  course,  here,  would 
most  correspond  to  that. 

CaxTTEBTON,  V.C. — ^You  must  apply  by  sammons  in 
Chambers.  I  have,  already,  decided  that  snoh  is  the 
practice. 

Solicitor:  M.  J.  Kelly. 


COURT  OF  COMMON  PLEAS. 

Reported  by  J.  R.  Stbitcii,  Esq.,  Barrister-at-Law. 

(Before  Monahan,  C.J.,  Keoch  and  Mobbis,  JJ.) 
Fboctob  v.  Chubch. 

Nov.  16,  1874 — Garnishee  order— C.  L.  P.  A.  Act, 

1856,  s.  GSi — Amount  awarded  under  Civil  Bill  decree 

Respite  of  decree — Appeal. 

The  amount  awarded  by  a  decree  tender  the  L.  ^  T. 
Act,  1870,  which  was  respited  until  the  next  sessions  for  a 
proposed  setllemenL,  is  not  a  debt  which  the  Cotirt  can  order 
to  be  paid  over. 

Semble,  that  an  appeal  being  pending  would  hace  the 
same  effect. 

John  Church,  a  judgment-debtor,  had  obtained  a 
decree  at  a  land  sessiims,  held  at  Magherafelt,  on  the 


27tli  of  Jane,  1874,  aaunst  his  landlord,  Jamea 
Church  (the  garnishee),  for  a  sum  of  £192  14s.  lOd.'^ 
nnder  the  L.  &  T.  Act,  1870.  This  decree  was  drawn 
up  and  entered  in  the  ordinary  form,  and  at  the  foot  of 
it  the  following  entry  was  made  in  the  Land  Sessions 
Book: — "Upon  application  of  both  parties,  let  the 
foregoing  order  of  Court  be  respited  until  next  sessions 
for  a  proposed  settiement,  but  no  rehearing  to  take 

Slace."  On  the  28th  of  August  the  judgment-creditor, 
ames  Proctor,  obtained  a  garnishee  order,  absolute  to 
attach  BO  much  of  the  above  decree  as  would  satisfy 
his  judgment  debt  of  £14  lis.,  and  conditional  for 
the  garnishee  to  pay  over  that  amount,  unless  cause 
shown,  on  the  4th  of  September.  Affidavits  were  filed 
as  cause  for  that  day,  but  the  case  stood  oyer  by 
consent,  whereupon  a  further  affidavit  was  filed  by  the 
garnishee,  stating  that  the  land  case,  not  being  settled, 
had  come  on,  according  to  the  order  for  adjournment,  at 
the  Magherafelt  Land  Sessions  on  the  24tn  of  October, 
when  the  following  order  was  made : — "  It  is  ordered 
by  the  Court — let  the  decree  of  last  sessions  in  this  case 
issue  as  of  the  present  sessions."  From  this  decree  the 
landlord  Qthe  garnishee)  had  appealed. 

J.  A.  Phillips,  for  the  judgment-creditor.— At  the 
time  the  condiiUonal  order  was  obtained  there  was  a. 
debt  which  could  be  attached,  and  the  adioummoit  of 
its  payment  could  not  affect  the  rights  of  the  judgment- 
creditor.  If  the  Court  cannot  make  the  order  absolute 
for  payment  at  present,  the  motion  should  be  allowed 
to  stand  over  until  the  appeal  has  been  decided. 

A.   M*Conchy,  for  the  garnishee The  order  was 

premature,  as  die  decree,  pending  the  adjournment, 
could  not  be  attached;  Shaw  v.  Shaw,  2  Ib.  L.  T. 
243 ;  Jones  v.  Thompson,  £.  B.  &  £.  63.  Even  now, 
the  Court  cannot  order  the  debt  tmder  the  decree  of 
the  24  th  October  to  be  paid  over,  as  an  appeal  is 
pending:  Russel  v.  Ferguson,  2  L  L.  T.  137. 

KxooH,  J. — The  judgment-debtor  was  not  in  a  poaitioa 
to  enforce  hii  demand  against  his  landlord  on  the  4th  of 
September,  and  his  jndgment-oreditor  cannot  be  in  k 
better  position  than  he  was.  The  Court  oouid  not  order 
the  money  to  be  paid  over  on  that  data.  An  appeal 
pending  would,  of  itself,  be  safficient  to  prevent  us  making 
an  absolute  order  to  pay  over  the  money.  The  abaolnte 
order  attaching  the  money  is  not  affected  by  this  order,  bat 
the  cause  shown  against  making  abaolnte  the  oonditional 
order  to  pay  over  most  be  allowed,  with  costs. 

MoHAaAM,  C.J.,  and  MOBBIB,  J.,  concurred. 

Order  accordingly.* 

Attorney  for  the  judgment  creditor:   W.  Proctor. 
Attorney  for  the  garnishee :  T.  G.  Carson. 


COURT  OF  EXCHEQUER. 

Reported  by  Gbobob  A.  Keixt,  Esq.,  Barrister-at-Law. 

Amomtmous. 

Nov.  6,  7,  1874 Practice— DeUors  Act,  1872—1  G 

O.  1873 — Order  fur  payment — Proof  of  means— Juris- 
diaion. 

A  motion  for  <m  order  for  payment,  under  the  Debtors 
Act,  1872,  s.  6,  I  G.  0.  1873,  tlmtld  be  made  to  a  Judge 
m  Chamber,  and  not  to  the  Court  in  banca 

Where  an  order  for  payment  is  applied  for,  under  Me 
Debtors  Act,  1872,  s.  6,  it  must  be  shown  that  the  person 

*  See  Jekntton  ▼.  Groves,  8  Ir.  L.  T.  K,  76;  and  WM>  v. 
Grmes  (unreported),  cited  in  (^om.,  8  Ir.  L.  T.  &  S.  J.,  386.— 
[Ed. /.i.  T.Bq>y 
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Amohtmous.— fi«  The  Wick  low  Coubt-Hovsb. 


[ClB.  C. 


making  dtfauU  tilher  has  or  has  had,  since  the  date  of  the 
order  or  judgment,  the  means  to  pay  the  «um  m  respect  of 
whieh  he  has  made  default. 

This  was  a  motion,  on  notice,  for  an  order  to  compel 
the  defendant  to  pay  to  the  plaintiff  the  amount  of  a 
judgment,  and  the  costs  of  tne  motion,  either  in  one 
■am  or  in  instahnents,  or  that,  in  default,  the  defendant 
should  be  committed  to  prison  pursuant  to  the  provi- 
sions of  the  Debtors  Act,  1872.  On  the  motion  coming 
on  for  hearing  before  the  full  Court, 

M.  V.  Kdtoe,  for  the  plaintiff^,  stated  that  the  notice  of 
motion  had  been  served  in  error  for  the  full  Court, 
overlooking  that  the  practice  of  the  Court  was  that 
such  motions  should  bie  moved  in  camera;  and  asked 
to  have  the  application  adjourned  to  Chamber. 

P.  O'Brien,  for  the  defendant,  contra The  notice  of 

motion,  being  for  the  full  Court,  should  be  refused. 
The  Court  has  no  jurisdiction  to  hear  it. 

[FAU.E8,  C.fi. — -We  have  on  various  occasions  ruled 
that  such  motions  should  be  made  in  Chamber,  but, 
under  similar  circumstances,  have  merely  adjourned 
them  into  Chamber.*  My  brother  Dowse  will  hear  this 
motion  in  Chamber]. 

On  the  motion  coming  on,  accordingly,  before  Dowse, 
B.,  in  camera,  it  appeared,  from  the  affidavits  made  in 
support  of  the  motion  by  the  plaintiff  and  his  solicitor, 
that  the  debt,  for  the  recovery  of  which  the  order 
was  sought,  amounted  to  £48,  being  the  amount  of  a 
judgment  for  mesne  rates  and  costs  recovered  by  the 
plamtiff  at  the  Summer  Assizes,  Limerick.  The 
verdict  was  entered  on  the  3rd  August.  A  writ  of 
JL  _fa.  issued  on  the  22nd  of  the  same  month,  upon 
which  the  sheriff' returned  ntiUa  bona.  Shortly,  after  the 
verdict  against  him,  the  defendant  auclioucu-aul  "Us- 
stock,  farming  implements,  and  crops,  realizing  over 
£100  by  the  sale. 

The  defendant's  affidavits,  to  oppose  the  order,  disclosed 
various    circumstances    of    harsh    treatment    by    the 

C'ntiff*,  and  stated  that  since  the  sale  of  his  effects  he 
paid  to  the  Munstcr  Bank  a  debt  of  £30,  besides 
various  sums  for  wages ;  and  that  during  the  last  year 
he  had  expended  £2UU  for  medical  advice  and  for  his 
support ;  and  that  in  consequence  of  ill-health  he  was 
unable  to  attend  to  his  business,  and  feared  that  he 
would  be  compelled  to  go  into  the  workhouse  infirmary. 

M.  V.  Kehoe,  for  the  plaintiff We  seek,  now,  an  order 

for  payment^  iu  the  first  instance,  under  the  6th  section 
of  the  Debtors  Act,  1872.  Such  an  order  may  be 
made  without  proof  that  the  debtor  has  means  to  pay : 
]>er  Kelly,  C.B.,  Dillon  v.  Cunningham,  L.  R.  8  Ex.  23. 
Afterwards,  when  an  order  for  commitment  is  applied 
for,  it  will  become  necessary  to  show  the  existence  of 
means;  ib. 

P.  O'Brien,  for  defendant — ^Tbe  notice  of  motion 
is  for  an  order  to  compel  payment  or  to  commit  to 
prison  in  the  event  of  non-compliance.  The  Court  can 
commit  to  prison  only  where  it  is  proved  to  its  satisfac- 
tion that  the  defaulter  either  has  or  has  had,  since  the 
date  of  the  order  or  judgment,  the  means  to  pav  the 
debt :  Debtors  Act,  1 872,  sec.  6,  sub-sec  2.  It  is  not 
now  proved  that  this  defendant  has  means  to  pay  the 
debt.  That  is  the  foundation  of  the  jurisdiction  to 
make  an  order  for  payment. 

DowsB,  B. — ^The  question  of  hardship  is  not  for  my  con- 
sideration.    Before  making  an  order  for  payment,  I  mni>t 


•  See  ffDonnell  v.  Smith,  8  Ir.  L.  T.  B.,  at  p.  38 ;  Seardon  v. 
Haga,  ib.  116;  HoUtmd  v.  Read,  ib.  168.— [Ed.  /.  L.  T.  Jtep.^ 


ba  satisfied  of  the  party's  ability  to  pay;  that  is  the  founda- 
tion of  my  whole  juriidiction.*  I  make  no  rule  on  the 
motion,  but  will  not  give  costs. 

Order  accordingly. 

Attorney  for  the  plaintiff*:   W.  F.  OShaitghnessy. 
Attorney  for  the  defendant :  Michael  O'Donnell. 


WICKLOW  ASSIZES. 


Reported  by  John  E.  Walsh,  Esq.,  Barrister-at-Law. 

(Before  Dowse,  B.) 

Re  Thh  Wicklow  Coubt-Housb. 

July  28,  1874_Grand  Jury  Act  {6  $■  1  WUL  IV.,  c 
116),  s.  69 — Repairing  court-house — Presentment  ap- 
protied  of  by  the  grand  jury,  and  rejected  at  subsequent 
sessions — Summary  presentment. 

The  grand  jury  have  no  jurisdiction  to  present  summarily 
for  the  cost  of  repairing  the  court-house. 

A  presentment  for  the  repair  of  the  court-hmae  at  W. 
had  been  read  and  approved  of  by  the  grand  jury,  and  a 
plan  and  speafication  prepared  for  the  loorlc,  but  the 
presentment  aas  rejected  at  the  subsequent  Presentment 
Sessions. 

Held,  that  the  succeeding  grand  jury  was  not  authorized 
by  the  69th  section  of  the  Grand  Jury  Act  to  pass  the 
presentment. 

Question  raised  by  the  County  Wicklow  Grand  Jury, 
under  the  circumstances  stated  in  a  letter,  dated  the 
25th  of  July,  1874,  and  written  Inr  their  foreman.  Sir 
G^rge  Hodson,  to  Mr.  Baron  Dowse.  After  some 
preliminary  remarks,  this  letter  proceeded : — "  Our 
county  courc-hciii8e,''ui'ig;iu«'ily  aa  iU-piaoQcd  sttn,clfe5«i_^_ 
and  at  no  time  being  a  suitable  building,  has,  of  late 
years,  become  so  dilapidated  and  inconvenient  as  to 
render  it  not  only  unfit  for  its  required  purposes,  but 
also  seriously  injurious  to  the  health  of  all  engaged  in 
the  public  business  transacted  there.  Accordingly,  at 
tlie  Spring  Assizes,  1873,  a  committee  of  six  members 
of  the  grand  jury  was  appointed,  'to  consider  and 
report  upon  the  state  of  the  county  court-house,  so  that 
the  several  small  sums  requisite  for  repairing  and  main- 
tenance may,  in  future,  oe  included  in  a  single  pre- 
sentment.' In  the  progress  of  the  duty  so  impose^  it 
came  to  the  knowledge  of  the  committee  that,  in  order 
to  render  the  building  safe  and  commodious,  and  suit- 
able for  the  requirements  of  the  county,  a  sum  of  about 
£2,000  would  nave  to  be  levied  by  presentment.  A 
plan  and  specification  were,  accordingly,  prepared  by  the 
county  surveyor,  and  a  presentment  for  the  work 
having    been  duly    'read    and    certified,'  at    Spring 


•  See  Sturgton  v.  Bobintoo,  8  1.  L.  T.  R.  IS. 

On  Nov.  7,  1874,  the  point  above  decided  aUo  arose  in 
O'Brien  v.  Carmody,  at  Limerick  Quarter  Sessions,  before 
ThoAald  PurceU,  Q.Cw  the  Chairman,  who  arrived,  independ- 
ently, at  a  similar  conclusion,  A  decree  for  £16  15a.  6d.  rent 
having  been  obtained  against  the  defendant  at  a  previous 
Quarter  Sessions,  Hr.  Ryan,  solicitor  for  the  plaintiff,  now  moved 
for  an  order  for  payment  under  the  Debtors'  Act,  preparatory 
to  applying  for  an  order  for  committal,  stating  that  the  practice 
adopted  by  Mr.  Leahy,  the  late  Chairman,  was  to  make  orders 
for  payment  at  the  Siessions  next  after  the  granting  of  the 
decrees,  and  at  another  subscouont  Sessions  to  make  orders  for 
committal  if  default  made.  The  Chairman  said  that  he  should 
dismiss  the  present  application,  on  the  ground  that  one  of  the 
essentials  of  such  an  applidation  was,  that  it  should  have  been 
shown  that  the  defendant  was  able  to  pay  the  amount  of  the 
decree,  and  had  refused  to  pay  it.  Rule  according^. — [Ed.  /.  L. 
T.Rqi.} 
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ClB.  C] 


Re  The  Wicklow  OonsT-HoDSB—J^n  re  C01.LIBB. 


[ClB,  C. 


Assizes,  1874,  was  rejected,  at  the  recent  Presentment 
Sessions  for  the  county  at  large,  by  a  majority  of  those 
present,  and  voting,  solely  on  the  grounds  that  the 
attendant  expenditure  was  considerabla  On  a  dis- 
cussion of  the  subject  yesterday,  many  of  our  grand 
jurors  were  of  opinion  that  the  action  thus  taken  was 
injudicious,  any  delay  in  such  alterations  snd  improve- 
ments tending  only,  as  most  assuredly  would  be  the 
case,  to  a  much  larger  expenditure  within  a  not  distant 
period,  and  leaving  untouched  the  question  of  any 
present  remedial  measures  to  abate  the  inconvenience 
complained  of.  Such  being  the  state  of  the  case,  I  am 
induced  to  ask  your  kind  conaderation  of  the  subject, 
chiefly  in  reference  to  your  powers  as  Judge  of  Assize, 
and  to  the  provisions  of  such  portions  of  the  6th  &  7th 
WilL  IV.,  c.  1 16  (the  Grand  Jury  Act),  as  bear  upon 
the  subject.  The  18th  section  provides  that,  in  case  the 
magistrates  and  cess-payers,  at  two  consecutive  Pre- 
sentment Sessions,  snail  refuse  to  approve  of  any 
application  for  a  public  work,  then,  on  certain  pre- 
liminary forms  bemg  complied  with,  it  shall  be  lawful 
for  the  Judges  of  Assize,  or  any  of  them,  to  cause  a 
jury  to  be  empanelled,  to  inquire  whether  such  work  is 
a  proper  one  to  be  executed,  and  if  so,  the  Judge, 
if  he  think  fit,  may  direct  the  grand  jury  to  consider 
such  presentment,  &c  This  proceeding  would  neces- 
sarily involve  a  delay  of  many  months.  The  69th 
section  enables  the  grand  juries  of  counties  to  present 
'  such  sums  of  money  as  shall  be  necessary  for  building, 
rebuilding,  enlarging,  repairing,  altering,  or  fitting  up, 
any  court-house  or  sessions-^iouse  therein;'  and  we 
have  been  informed  that  Chief  Justice  Wliiteside, 
on  a  recent  occasion,  deservedly  finding  fault  with  the 
imperfect  accommodation  at  Wicklow,  had  expressed  bis 
opinion  that  this  section  applies  to  .maklnv  i'r"".edia'  r  '' 
vai^-fcr^€arrying  out  such  works  ot  this  nature  as  may 
be  required.  It  is  unnecessarv  that  I  should  further 
occupy  your  attention  by  enlarging  upon  the  evils 
which  are  now,  and  have  for  some  years  been  ex- 
perienced by  the  Judges  of  Assize,  the  chairman  of  the 
countv,  the  magistrates,  jurors,  county  officers,  and  all 
those  whose  business  it  is  to  attend  at  different  seasons 
of  the  year  within  the  court-house.  The  contracted 
space,   the  imperfect  ventilation— particularly  in   the 

Record  Court the  absence  of  any  means  of  warming 

either  of  the  Courts,  are  some,  amongst  the  manjr,  of 
the  existing  evils,  and  render  the  building  a  positive 
disgrace  to  this — otherwise  civilized — county,  and 
more  particulariy,  since  it  has  been  arranged  that  in 
future  much  business  is  to  be  transacted  at  Assize  time 
in  the  county  town,  in  addition  to  that  specially 
connected  with  local  afitoirs. 

"  Having  thus  explained  the  state  of  thmgs  in  con- 
nexion with  the  subject,  I  venture  to  hope  that  you  will 
take  such  measures  as  you  may  think  fit  and  desirable  in 
applying  a  remedy  to  an  evil  which  many  of  our  body 
deplor«,  and  which  they  would  readily  render  their  aid 
to  remove."  ,  ,      a 

The  grand  jury  having  considered,  and  fomM  or 
rejected,  all  the  bills  sent  up  to  them, 

D0W8K,  B.,  said :— Gentleman,  Sir  George  Hodson,  your 
foreraau,  has  gent  me  »  written  communication  in  relation 
to  a  resolution  which  your  predecesaora  had  come  to, 
recommending  that  a  sum  of  £2,000  should  be  presented 
for,  in  order  to  pay  for  certain  alterations  and  improve- 
ments in  this  very  defective  court-house.  He  states  that 
an  application  had  been  made,  in  consequence  ot  the 
resolution,  to  the  last  Presentment  Sessioi.s  for  this  sum, 
that  the  presentment  was  thrown  out,  and  that  he  had  sub- 
mitted to  you  a  question  whether,  under  these  ciroumstances. 


the  38th  section  of  the  Grand  Jury  Act^  which  makes  it 
unlawful  for  the  grand  jury  to  pass  any  presentment  unless 
the  application  has  been  approved  of  at  Prewntment 
Sessions,  applied,  so  as  to  hinder  yon  from  now  passing  the 
presentment,  and  he  asks  whether  the  69th  section  woold 
not,  ID  its  terms,  authorize  yon  to  snmmarily  present  for  the 
amount.  I  think  that  Sir  Greorge  Hodson  has  adopted  a 
most  convenient  course  in  sending  me  this  communication, 
conveyed  in  the  clearly  expressed  letter  he  has  written.  By 
BO  doing  he  has  given  me  an  opportunity  of  considering  the 
matter,  and,  although  much  can  be  said  on  both  sides  of  the 
question,  I  do  not  feel  that  I  am  warranted  in  holding  yon 
can  pass  the  presentment,  it  having  been  rejected  at 
Presentment  Sessions.  In  my  opinion,  the  69th  section  does 
not  authorize  you  to  present  summarily,  and  I  would 
recommend  you  to  take  no  further  steps  in  the  matter,  but 
to  cause  a  fresh  application  to  be  made  at  the  next  Present- 
ment Sessions. 


In  re  Thb  Rev.  Mathew  Coljlibb,  P.P. 

July  27,  28, 1874 The  Grand  Jury  Act  (6  $-7  WOL 

IV.,  c.  116) — Malicious  injury — Vestments  and  other 
Church  property. 

The  words  "  other  work  belonging  to  any  person"  m  ike 
135<A  section  of  the  Grand  Jury  Ad  are  ejusdem  generis 
with  those  preceding  them,  and,  therefore,  the  Grand  Jury 
has  no  jurisdiction  to  present  for  compensation  for  the 
malicious  destruction  of  vestments  and  other  Church 
property. 

Claim  for  £21  IBs.,  as  compensation  for  the  malicious 
burning  of  three  suits  of  vestments  used  for  celebrating 
mass,  a  large  embroidered  altar  doth,  an  alb,  a  soutane, 
a  Roman  missal,  twelve  wax  candles,  and  a  green  baize 
cover,  which  were  in  ^is.?^'"„"X. 'ils^olic  Chapel  at 

and  had  been  set  fire  to  and  destroyed  on  v..™  rt;^Ki\.f 
the  19th  of  December,  1873.  The  g«nd  .°'g'»'  « 
made  a  presentment  to  the  Rev.  Mathew  CoUiep^  "«» 
for  the  amount.  The  presentment  was  now  '""^r^ 
to  Dowse,  B.,  to  fiat  same. 

D0W8K,  B.— In  my  opinion  this  class  of  property  does  n. 
come  within  the  definition  of  "  other  work "  in  the  13.5ff 
eectioi  of  the  Grand  Jury  Act,  and  it  clearly  is  not  withia 
the    previous   words  of  the  section.    The  words   "othei 
work"   plamly  refer  to  matters  eyiwdm  geturu  with  the 
preceding  words.     A  member  of  the  grand  jury  has  cried f 
my  attention  to  the  case  of  In  re  FUzpatridc,  Ir.  Cir.  B.  819, 
where  Judge  Perrin  held  that  the  section  included  fences.  I 
agree  in  the  decision,  but  not  in  Judge  Perrin's  reasons  as 
reported.     Baron  Pennefather  Is  reported  to  have  held  that 
a  pack  of  hounds  is  within  the  section  (Foot's  Grand  Jury 
Laws  105) ;  but  I  certainly  whoUy  dissent  from  that  view. 
If  the  Act  of  Parliament  is  to  be  extended  in  the  manner 
contended  for,  the  Legislature  need  not  have  specified  the 
various  subjects  for  which  compensation  should  be  awarded 
in  such  detail,  as  a  line  or  two  would  have  been  sufficient  for 
their  purpose.     I  have  no  hesitation  in  deciding  on  the 
illegality  of  the  presentment,  but  I  shall  afford  the  Kev. 
Mr.  Collier  an  opportunity  of  having  the  point  argued 
before  me  to-morrow. 

On  the  following  day  Mr.  Johnston,  solicitor  for  Mr. 
Collier,  argued  that  the  case  was  covered  by  the  words 
"other  work  belonging  to  any  person." 

DoWBB,  B.— In  my  opinion  the  case  does  not  coree  within 
the  statute.    I  cannot  fiat  this  presentment. 
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Gib.  C]     Rbuxt,  Appellant ;  Dons,  Respondent — Ex  p.  Thb  Pbovimciai.  Bahk  ;  in  re  "Easdaia       [B. 


WEXFORD  ASSIZES. 

Reported  hy  John  £.  Walsh,  Esq.,  Barrister-at-Law. 

(Before  Dowrb,  B.) 

Rbuxt,  Appellant ;  Doti^e,  Respondent. 

July  24th,  1874 — 33  #•  34  Viet„  c.  46,  #.  15— Town 
Park,  tehat  constitUes. 

R.  held  a  farm  situated  a  Utile  more  than  a  mile  from  a 
tqum  in  which  he  resided.  The  rent  was  not  above  the 
ustuU  letting  value  of  the  land,  which  wai  cultivated  at 
an  ordinary  agricultural  farm,  but  the  land  had  been 
leased  with  a  dwelling-house  m  the  town  of  Gorey,  for  a 
long  term,  as  had  been  done  tn  other  instances  on  the 
estate,  as  appurtenant  to  the  liouse,  m  order  to  encourage 
building  in  the  town. 

Held,  that  the  land  was  not  town-park  within  the 
meaning  of  the  \5th  section  of  the  Landlord  and  Tenant 
{Ireland)  Act,  1870. 

Claim  for  £62  10s.  compensation  for  distnrbance, 
and  £26  for  miexhausted  manure  and  fencing.  Reilly, 
the  claimant,  held  fia.  5p.  of  the  lands  of  Ramstown 
Lower,  situated  a  little  more  than  a  mile  from  the  town 
of  Gorey,  as  tenant  from  year  to  year,  at  the  annual 
rent  of  £12  10s.,  the  valuation  being  £8.  The  rent 
was  the  usual  letting  value  of  the  land,  which  was 
always  cultivated  as  an  ordinary  agricultural  farm.  It 
was  proved  that  this  was  one  of  the  many  farms  which, 
according  to  the  custom  on  the  Ram  Estate,  of  which 
the  town  of  Gor^  formed  part,  had  been  let  to  a  tenant 
of  a  house  in  that  town,  as  appurtenant  to  the  house, 
originally  on  leases  for  thirty-one  years,  or  three 
lives,  for  the  purpose  of  encoura^ng  building  in  the 
town.  The  Chairman  (Henry  West,  Q.C.)  held  the 
land  to  be  a  "  town-park  "  within  the  meaning  of  the 
25th  section  of  the  Landlord  and  Tenant  (Ireland) 
Act,  1870.    From  this  decision  the  claimant  appealed. 

John  Gibson,  for  the  appellant,  argued  that  the  land 
did  not  satisfy  any  of  the  three  requirements  of  the 
Idth  section,  and  could  not,  thereiore,  be  deemed  a 
"  town-park  " 

David  Lynch,  for  the  respondent,  cited  Dunally  v. 
Hodgins,  7  Ir.  L.  T.  Rbp.  181. 

Dowax,  B. — In  my  opinion  it  would  be  an  abase  of  terms 
to  call  this  holding  a  town-park,  and  the  15th  section  does 
not  apply  to  the  case.* 

A  decree  was  subsequently  made  for  one  year's  rent 
(£12  10s.),  as  compensation  for  disturbance,  XIO  for 
unexhausted  manures,  and  the  appellant's  costs. 

Attorney  for  the  appellant :  John  A.  Sinnott. 

Attorney  for  the  respondent :   Peter  J.  Cy Flaherty. 


COURT  OF  BANKRUPTCY. 

Reported  by  W.  H.  Kisbet,  Esq.,  Barrister-at-Law. 

(Before  Mili.br  and  Harrison,  JJ.) 

Ex  parte  the  Pbovimciai.  Bank  ;  m  re  Easdalb. 

July  6,  11,  1874. — Act  of  banht^pley— Setting  aside 
adjudication — B.  A.  Act,  1872,  s«e.  21. 

A  trader  m  Belfast  was  indebted  to  the  Provincial  Bank 
in  a  considerable  sum  of  money  on  foot  of  bills  of 
exchange  drawn  by  the  firm  of  Lowry,  Valentine,  and 
Kirk,  and  accepted  by  the  trader.  Lowry,  Valentine, 
and  Kirk,  who  had  discounted  the  bills  m  the  Provin- 

•  See  Taylor  r.  Doaden,  8  Ir.  L.  T.  R.  83;  Wilton  r.  Earl 
of  Antrim,  6  Ir.  L.  T.  Nouwda.  601.— [Ed.,  /.  L.  T.  Rep.} 


eial  Bank,  were  also  m  embarrassed  circumstances,  and 
about  to  slop  payment,  and  this  to  the  knowledge  of  the 
bank.  After  some  negodations  with  the  trader,  the  bank 
handed  to  John  Lowry,  head  of  the  firm  of  Lowry, 
Valentine,  and  Kirk,  three  of  the  trader's  over-due  accep- 
tances for  £1,000  each,  upon  which  the  firm  of  Loiory, 
Valentine,  and  Kirk  issued  a  debtor's  summons.  Subse- 
quently Lowry's  solicitor,  in  presence  of  an  officer  of  the 
bank,  offered  to  withdraw  the  debtor's  summons  tf  the 
trader  executed  a  trust  deed  vesting  <M  his  estate  in  trustees 
for  the  benefit  of  all  his  creditors,  which  he  accordingly  did 
without  delay.  The  bank  refused  to  execute  the  trust  deed^ 
and,  relying  upon  it  as  an  act  of  bankruptcy,  filed  a 
petition  against  the  trader,  and  obtained  an  adjudication 
against  him. 

Held,  that  the  bank,  having  stood  by  whUe  the  trader 
was  forced  or  induced  to  execute  the  deed,  must  be  taken 
as  having  acquiesced  in  its  execution,  and  asented  thereto, 
and  could  not  take  cuteantage  of  it  as  an  act  of  bank- 
ruptcy. 

This  case  came  before  the  Court  upon  cause  shown 
by  the  alleged  bankrupt,  pursuant  to  section  129  of 
the  Act  of  1857,  against  an  adjudication  in  bankruptcy, 
dated  the  26th  of  June,  1874.  The  facts  of  the  case 
appear  fully  in  the  judgment  of  the  Court. 

Atacdonagh,  Q-C.  {Monroe  with  him),  for  the  trader, 
cited  ex  parte  Stray,  L.  R.  2  Ch.  374 ;  ex  parte  Bunn, 
3  Deacon,  119;  ex  parte  Lowe,  1  6L  &  Jam.  78; 
ex  parte  JoJmstone,  4  De  G.  &  8.  204 ;  ex  parte  Alsop, 
1  De  G.  F.  &  J.  289. 

Exham,  Q.C.  (Perry  with  him),  for  the  petitioning 
creditor. 

HABBiBOir,  J. — ^Thia  ease  came  before  the  Court  on  a 
motion  by  the  alleged  bankrupt  to  show  cause  against  an 
adjudication  in  bankmptcy  prononnced  against  him  on  the 
26th  day  of  Jnne  last  on  the  petition  of  Thos.  Hewst, 
public  officer  of  the  Provincial  Bank  of  Ireland.  The 
petitioning  creditor's  debt  consisted  of  three  over-dns 
acceptances,  each  for  £1,000,  discounted  by  the  Provincial 
Bank  of  Ireland,  which  were  protested  at  maturity.  The 
alleged  act  of  bankruptcy  relied  on  was  the  execution  of  a 
trast  deed  by  the  alleged  bankrupt  on  the  30th  day  of  June 
last,  whereby  he  assigned  all  his  estate  and  effects  to 
trustees  for  realization  and  distribution  amongst  such  of 
his  creditors  as  should  execute  said  deed.  It  is  admitted 
that  this  was  an  act  of  bankruptcy  which  ooald  be  relied 
apon  to  ground  an  adjudication  by  any  person  not  party  or 
piivy  to  snch  deed,  or  who  was  not  precluded  from  relying 
on  same  as  a  frandalent  deed  within  the  meaning  of  the 
bankruptcy  law ;  but  the  alleged  bankrupt  contends  that 
the  provincial  bfmking  company  are  so  precloded. 

The  motion  was  argued  before  my  oollesgne,  Judge 
Miller,  and  myself  on  the  6th  instant  My  coUeague  had 
hoped  to  be  able  to  join  with  me  in  pronouncing  judgment 
but  owing  to  the  unavoidable  delay  in  obtaining  a  copy  of 
the  shorthand  writer's  notes  of  the  evidence  taken  on  the 
hearing  of  the  case,  he  was  unable  to  do  so  before  leaving 
on  his  vacation.  I  have  his  authority,  however,  for  stating 
that  he  concurs  in  the  judgment  I  am  about  to  pronounce. 
I,  of  course,  am  alone  responsible  for  the  reasons  assigned 
for  that  judgment 

It  appears  that  on  the  14th  of  May,  the  Provincial  Bank 
bad  a  number  of  acceptances  of  the  firm  of  Lowry,  Valen- 
tine, and  Kirk,  wbose  afiairs  were  then  in  a  tottering 
state,  and  some  of  whose  acceptances  were  dishonoured  on 
the  17th  of  May.  The  bank  also,  on  the  14th  of  May, 
held  two  over-due  acceptances,  each  for  £1,000,  of  the 
alleged  bankrupt  of  the  drafts  of  the  said  firm  of  Lowry, 
Valentine,  and  Kirk,  and  a  third  acceptance  likewise, 
which  matured  shortly  afterwards,  viz.,  on  the  18th  of 
May,  and  was  likewise  dishonoured.  On  the  14th  of  May 
Mr.  Davis,  the  manager  of  the  Belfast  branch  of  the 
Provincial  Bank,  addressed  a  letter  to  the  alleged  bankrupt 
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asking  Eaadala  to  come  to  the  bank  to  see  him  oonceming 
hia  biUa,  then  overdue,  which  Mr.  Easdale  did.  On  the 
19th  of  May,  Mr.  John  Lowry,,  of  the  firm  of  Lowry, 
Valentine,  and  Kirk,  came  to  the  Frovincial  Bank  (Belfast), 
accompanied  by  his  solicitor,  Mr.  Carson,  and  there  had  an 
interview  with  Mr.  William  Morrison,  who  describes 
himself  as  one  of  the  assistant  inspectors  of  thnt  bank, 
acting  for  the  proyinoe  of  Ulster,  and  who  at  that  time 
acted  for  Mr.  Davis  as  the  representative  of  the  bank  in 
Belfiut,  Mr.  Davis,  on  the  16th  of  May,  having  gone  to 
England  on  bnsineiis,  which  detained  him  until  Ua  return 
on  the  20th,  On  that  occasion  Mr.  Morrison  banded  to 
Mr.  Carson,  as  solicitor  for  Mr.  Lowry,  the  three  accep- 
tances of  the  alleged  bankrupt  above  referred  to.  Mr. 
Carson,  who  has  made  an  affidavit  which  was  used  on  the 
present  motion,  states  in  the  third  paragraph  of  that 
affidavit  his  recollection  of  what  took  place  when  he 
obtained  said  acceptances.  That  paragraph  is  as  follows : — 
"I  say  that  I  went  with  said  John  Lowiy  to  the  said 
Provincial  Bank,  and  at  Mr.  Lowry's  reqnext  Mr.  Morrison 
gave  me  the  said  bills  of  exchange  to  eosble  me  to  produce 
the  same  to  this  hononiable  Court  when  applying  for  a 
debtor's  summons,  on  my  undertaking  to  return  the  same 
to  the  said  bank ;  and,  to  the  best  of  my  recollection,  I 
Intimated  on  that  occasion  to  Mr.  Morrison  that  I  was 
about  to  proceed,  at  the  suit  of  Lowry,  Valentine,  and 
Kirk,  to  make  the  said  William  Easdale  a  bankrupt  on 
foot  of  said  bills."  Mr.  Morrison,  in  the  affidavit  filed  by 
him  jointly  with  Mr.  Davis  in  support  of  the  adjudication, 
does  not  refer  to  the  giving  of  these  bills  to  Mr.  Carson. 
[His  Lordship  referred  to  the  vivar'voce  examination  and  cross- 
examination,  and  continued.]  Now,  whether  or  not  Mr. 
Morrison  knew  the  exact  nature  of  the  proceedings  intended 
to  be  instituted  by  Lowry,  Valentine^  and  EJrk  against  the 
alleged  bankrupt,  when  he  gave  these  acceptances  to  Mr. 
Carson,  or  that  it  was  proposed  to  take  steps  grounded  on 
them  to  make  Mr.  Easdale  a  bankrupt,  it  is  audmitted  that 
Without  having  received  any  payment  on  foot  of  these 
bills,  which  then  and  still  are  the  property  of  the  bank, 
he  handed  them  to  Mr.  LK)wry's  solicitor  for  the  purpose  of 
instituting  proceedings  which  would  compel  Easdale  to 
submit  to  his  creditors  a  statement  of  his  affairs ;  and 
it  being  understood,  as  be  says,  that  these  proceedings 
should  be  snob  as  would,  in  addition,  prevent  Easdale 
disposing  of  hia  goods,  which  Mr.  Lowry  informed  Mr, 
Morrison  he  was  then  doing,  Mr.  Morrison  states  his 
belief  to  have  been  that  a  summons  and  plaint  was  what  was 
contemplated,  and  he  so  appears  to  have  informed  Mr. 
Hewat,  the  principal  officer  of  the  bank  in  Dublin,  on  the 
26th  of  May.  The  receipt  given  by  Mr,  Carson  for  the 
bill  is  not  produced,  but  Mr,  Morrison  states,  according  to 
bis  recollection,  it  was  a  simple  acknowledgment  of 
"having  received  from  the  Provincial  Bank  a  certain 
amount  uf  bills,  to  be  handed  back  when  the  bills  were 
required."  The  steps  which  were  taken  by  Messrs.  Lowry, 
Valentine,  and  Kirk,  throngh  Mr.  Carson,  when  possession 
of  these  acceptances  had  been  so  obtained,  are  detailed  by 
Mr.  Carson  in  his  affidavit.  On  the  19tb  of  May  particulars 
of  demand,  on  behalf  of  Messrs.  Lowry,  Valentine,  and 
Kirk,  and  notice  requiring  payment  of  £3,000  were  prepared 
by  Mr.  Carson,  and  served  on  Mr.  Easdale,  and  on  the  said 
19th  of  May  Mr.  Carson  also  prepared  an  affidavit  for 
Mr.  Lowry,  to  ground  the  application  to  this  Court  for  a 
debtors  summons  against  the  said  Easdale,  and  tliis  affidavit 
and  the  bills  having  been  produced  to  the  registrar,  the 
debtors  summons,  at  the  suit  of  Lowry,  Valentine,  and 
Kirk,  was  issued  against  William  Easdale,  from  this  Court, 
on  the  22nd  day  of  May,  and  was  served  on  him  upon 
Monday,  the  25th  of  May.  Now,  the  debtors  summons 
ooald  only  be  obtained,  according  to  the  general  rules  and 
practice  of  this  Court,  on  the  filing  of  an  affidavit  of  the 
alleged  debt  being  due  to  the  penon  or  penont  making  the 
affidavit,  and  on  production  of  the  bills  referred  to  in  the 
summons ;  and  I  must  here  express  my  grave  censure  upon 
all  the  parties  who  took  part  in  this  portion  of  the  trans- 
action, as  well  as  upon  the  solicitor  who  prepared  and 
allowed  his  client  to  make  the  affidavit  in  question,  as  upon 


the  client  who  swore  that  affidavit  when  prepared.  Had  the 
real  facts  of  the  transaction  been  known  to  the  registrar  a 
debtors  summons,  founded  on  these  bills,  as  due  to 
Lowry,  Valentine,  and  Kirk,  would  not  have  been  issued, 
and  had  proceedings  been  taken,  as  threatened  by  Mr. 
Armstrong,  Mr.  Eaadale's  solicitor,  to  have  the  debtora' 
summons  dismissed,  it  would  have  been  nndonbtedly 
dismissed  by  the  Court,  on  the  facts  admitted  by  all  parties 
being  proved,  I  acquit  Mr.  Morrison  of  any  moral  blame 
in  the  transaction.  He  has  stated,  on  his  oath,  that  he 
knew  nothing  of  the  procedure  applicable  to  process  of 
this  nature,  and  that  he  was  not  aware  of  Mr.  John  Lowiy 
having  made  the  affidavit  I  have  referred  to,  but  it  isclearthat 
be  placed  Mr.  Lowry  in  a  position  which  enabled  him  to  take 
the  oouiae  he  did,  by  handing  over  the  bills  then  and  now 
the  property  of  the  bank,  on  which  not  a  farthing  bad  been 
paid  by  Lowry's  firm,  and  this  step  led  eventually  to  the 
execution  of  the  trust  deed,  which  the  bank  now  contend 
was  a  fraudulent  act,  which  they  are  not  debarred  from 
relying  on  as  an  act  of  bankruptcy.  The  debtors  summona 
having  been  so  served  on  Monday,  the  25tb  of  May,  Mr. 
Easdale  appears  to  have  gone  to  the  office  of  the  Provincial 
Bank  in  Bialfast  upon  the  subject,  and  on  Thursday,  the 
28th  of  May,  Mr.  Armstrong,  bis  solicitor,  received,  through 
Mr.  Easdale,  a  message  from  Mr.  Davis,  the  manager,  to 
call  upon  him  in  reference  to  his  affairs  and  to  the  amirs  of 
Lowry,  Valentine,  and  Kirk.  Mr,  Armstrong  made  an 
affidavit  to  gronnd  the  motion  to  show  cause,  detailing 
what  occurred  at  the  interview  which  ersned  at  the  bank 
between  Mr.  Davis,  Mr.  Morrison,  and  himself.  Mr. 
Armstrong  has,  fiirther,  given  a  detailed  and  particular 
account  of  what  he  alleges  afterwards  took  plaoe  until  the 
trust  deed  was  eventually  executed.  Mr.  Annstrong  wasia 
Court  when  the  motion  was  argued,  and  was  not  cross- 
examined.  In  some  points  he  has  been  contradicted  by  Mr, 
Morrison,  and  their  evidence  does  not  concur.  There  is, 
however,  a  substantial  agreement  on  several  of  the  main 
points  of  the  case,  and  where  they  differ  I  am  disposed  to 
attach  much  more  weight  to  Mr.  Armstrong's  evidence  than 
to  Mr.  Morrison's.  The  statements  in  bis  affidavit  are  dear 
and  preaise,  and  he  deposes  positively  to  what  he  alleges 
occurred ;  he  is  not  contradicted  by  Mr.  Davis  or  Mr. 
Morrison  in  their  joint  affidavit,  in  reply,  in  reference  to 
several  of  the  matters  he  so  deposed  to  ;  and  the  vague 
contradiction  by  Mr.  Morrison,  contained  in  the  7th  para- 
graph of  that  affidavit,  where  he  admits  having  had  several 
interviews  with  Mr,  Armstrong,  but  "  denies  that  they 
were  of  the  purport  or  effect  stated  by  him,"  is  not  the 
statement  which  would  be  made  by  a  man  who  oonld 
distinctly  controvert  the  allegations  be  dispute-i,  nor  did 
Mr,  Morrison's  vivA  voce  evidence  on  the  hearing  of  the 
motion  ghake  my  belief  in  Mr,  Armi!trong's  accuracy, 
[Having  read  the  affidavit  of  Mr.  Armstrong  and  Mr, 
Morrison,  his  Lordship  continued,]  It  will  be  seen  that  Mr. 
Morrison  was  under  the  impression  apparently  when  he 
made  this  affidavit  that  several  interviews  bad  taken  place 
between  Mr,  Carson,  Mr,  Armstrong,  and  himself,  on 
different  days,  after  the  interview  in  the  bank,  before  a  trust 
deed  was  mentioned,  and  that  the  suggestion  as  to  the  trust 
deed  came  from  Mr.  Armstrong ;  whereas  Mr.  Armstrong 
states  distinctly  that  the  trust  deed  was  spoken  of,  and  that 
be  agreed  to  advise  bis  client  to  execute  it  on  the  occasion 
of  the  only  interview  in  Mr.  Carson's  office  to  which  he 
refers,  and  which  took  place  on  the  19th  of  May,  where,  he 
alleges,  he  was  invited  to  go  by  &Ir.  Morrison  ;  and  he 
further  states  that  the  proposal  to  execute  the  deed  came 
from  Mr.  Carson,  and  that  Mr.  Morrison  requested  him 
(Armstrong)  to  act  on  Mr.  Carson's  advice,  to  which  he 
replied  that  he  would.  This  aUegation  is  denied  by  Mr. 
M  orrisoii  in  his  affidavit,  but  Mr.  Morrison's  recollection  of 
what  took  plnce  at  this  interview  does  not  appear  to  me  to 
be  nearly  so  distinct  as  Mr.  Armstrong's,  and  his  impression 
that  the  interview  itself  at  which  the  trust  deed  was 
mentioned  took  place  on  a  day  subsequent  to  Thursday,  the 
28th  day  of  May,  is  manifestiy  incorrect.  I  coniiider  it 
impossible  that  tUs  Could  be  so,  as  Mr.  Hewat,  the  Scotch 
trustee,  had  to  be  written  to  after  the  deed  was  agreed  to, 


Digitized  by 


Google 


1874.] 


THE  IRISH  LAW  TIMES  REPORTS. 


211 


B.] 


Ex  parte  The  Phoyikciai.  Bank  ;  in  re  Easdali. 


[B. 


and  he  arrived,  and  the  deed  was  exeonted,  on  the  Saturday 
following,  two  days  only  after  the  28th  of  May.  Mr. 
Carson  does  not,  by  bis  affidavit,  i!;ivs  any  material  assist- 
ance in  deciding  which  of  the  two  parties,  Armstrong  or 
Morrison,  is  correct  on  the  points  in  which  theydiffer  as  to 
what  took  place  when  all  met  in  his  office.  He  does  not 
contradict  Mr.  Armstrong,  and  submits  that  his  statements 
may  be  accurate,  the  only  point  which  seems  to  have  made 
any  impressiuu  on  his  miAd  being  the  altercation  which  the]} 
took  {dace  between  him  and  Mr.  Armstrong  as  to  the 
validity  of  the  debtors  summons,  his  recollection  of  said 
interview,  save  ns  to  said  altercation,  being,  as  he  says,  "a 
fierfect  blank."  The  important  matter,  however,  is  aijunitted 
by  Mr.  Morrison— viz.,  that  after  the  altercation  between 
Armstrong  and  Carson  respecting  the  validity  of  the  pro- 
ceedings upon  tlie  debtors  summons,  it  was  eventnally 
agreed  between  Carson  and  Armstrong  that  those  pro- 
ceedings sboold  be  withdrawn  if  Mr.  Easdale  would  execute 
a  trust  deed.  Now,  Mr.  Armstrong,  as  1  have  said,  swears 
that  Morrison  advised  him  to  act  on  Carson's  advice,  and 
get  the  deed  executed.  I  am  of  opinion  that  he  is  stating 
accurately  what  occurred,  and  that  Morrison  did  give  this 
advice  ;  but  even  if  he  did  not,  if  his  conduct  thronghont 
this  transaction  was  such  as  to  induce  any  reasonable  man 
to  believe  he  was  a  party  ansenting  to  the  coarse  suggested, 
and  willing  to  have  the  deed  executed,  and  that  a  stop 
(honld  be  thereupon  put  to  the  legal  proceedings  then 
pending,  which  he  himself  had  been  instrumental  in 
initiating,  and  which  were  taken  as  much  for  the  benefit 
of  the  bank  as  of  Messm.  Lowry,  Valentine,  and  Kirk,  I 
am  of  opinion  that  neither  Morrison  nor  bis  principala,  the 
Provincial  Banking  Company,  who  have  had  the  benefit  of 
tho'se  proceedings  and  of  the  trust  deed  which  led  to  their 
diacontinnance,  can  be  allowed  to  impeach  that  deed  as 
fraadolent,  and  in  itself  an  act  of  bankruptcy.  My  opinion 
upon  tbe  evidence  is  that  he  was  an  assenting  party,  and  I 
would  be  of  that  opinion  even  if  I  came  to  the  conclusion 
that  he  did  not  advise  Mr.  Armstrong  to  act  on  Mr. 
Carson's  advice,  or  that  the  suggestion  as  to  tbe  execution 
of  a  trust  deed  came,  in  the  first  instance,  from  Mr. 
Armstrong. 

The  law  applicable  to  such  a  case  as  this  is  now  clearly 
settled,  and  tiie  only  diitioalty  is  to  bring  any  particular 
ease  within  the  principle  of  the  authorities,  the  latest  and 
leading  one  of  which  is  that  of  Ex  parte  Strag,  li.  R.  2  Ch. 
S74*  :— "It  is  well  settled,"  said  Cairns,  L.  J.,  at  page  378, 
"  by  a  series  of  authorities  of  which  the  case  of  Ex  parte 
Aliop  may  he  mentioned  as  the  last,  that  a  creditor  who  is 
a  party  or  privy  to  a  deed  of  the  description  mentioned  in 
the  statute,  or  who  hat  acted  in  any  v>ay  vhich  viould  be  an 
equivalent  to  an  auent,  recognition,  or  approval  of  the  deed, 
cannot  allege  that  the  execution  of  the  deed  is  an  act  of 
bankruptcy.  I  apprehend  that  the  principles  upon  which 
those  cases  (the  authority  of  which  cannot  now  be  ques- 
tioned) have  gone  is  this,  that  inasmuch  as  under  the 
statute  the  petitioning  creditor  is  obliged  to  allege  that  tbe 
act  in  operation  is  a  fraudulent  act,  any  person  who  has 
been  a  participator  or  sharer  in  the  fraud  cannot  be  heard 
to  claim  any  benefit  or  advantage  from  the  act."  It  can 
Boaioely  be  expected  that  tbe  particular  facts  of  any  two 
cases  will  coincide  ;  there  are,  however,  some  strong  points 
of  similarity  between  the  c:ise  of  Ex  parte  Stray  and  the 
present  case.  There  it  was  of  importance  that  the  debtor's 
property  should  be  protected  from  executions,  one  of  which 
had  actually  been  laid  on.  In  the  present  case  it  was  the 
common  object  of  Mr.  Morrison,  acting  for  the  Provincial 
Bank,  and  of  Messrs.  Lowry,  Valentine,  and  Kirk,  that  the 
control  of  Easdale's  property  should  be  taken  from  him,  and 
that  same  should  be  protected  so  as  to  be  forthcoming  to  meet 
the  over-due  acceptances.  'J'bere  Goody,  the  creditor,  who 
afterwards  sought  to  make  this  deed  an  act  of  bankruptcy, 
was  atated  to  have  expressed  his  assent  to  the  course 
eventually  agreed  to  by  the  debtor,  uf  executing  the  deed, 
which  allegation   was   distinctly  denied    by  Ckiody,    bat 

•  See  also,  fx  D.  Vance  and  IKi&oa ;  m  re  B.,  8  Ir.  L.  T.  R. 
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Goody  did  not  contradict  an  allegation  that  he  saw  the 
deed  being  fiUed  up,  and  took  part  in  the  disoustion  as  to 
the  address  of  the  proposed  trustee.  Lord  Justice  Cairns, 
in  commenting  on  tbe  facts,  states  his  opinion,  upon  the 
evidence,  to  be  that  he  entertained  no  doubt  that  Hr. 
Goody  was  at  the  plaoe  approving  and  encouraging  the 
bankrupt  to  execute  the  aaxignment — that  he  could  not 
look  on  Goody  otherwine  than  as  a  person  who  assented  to 
tbe  execution  of  the  deed,  and  was  taking  advantage  of  it 
for  the  purpose  of  shielding  the  estate  for  a  certain  length 
of  time,  and  was  willing,  if  certain  other  arrangements  such 
as  were  contemplated  could  have  been  made,  to  take  still  fur- 
ther advantage  from  the  deed.  Lord  Justice  Turner,  in  his 
judgment,  says  : — "  The  sole  question  here,  as  I  understand 
it,  is  whether  Mr.  Goody  was  so  far  party  or  privy  to  tbe 
execution  of  this  deed,  as  to  debar  him  from  setting  it  np 
as  an  act  of  bankruptcy.  In  my  opinion,  he  so  acted  in 
what  passed  ailer  the  meeting  of  the  2Srd  November  as  to 
debar  himself  from  the  right  to  do  so.  He  stood  by,  and 
saw  the  deed  being  filled  in  for  the  purpose  of  being 
executed ;  and  it  cannot,  I  tbink,  be  said  that  because  he 
went  out  of  the  room  before  it  was  actually  executed,  he 
was  not  a  party  or  privy  to  it.  Had  he  not  intended  that 
it  should  be  executed,  he  would  have  protested  against  it. 
I  can  find  nothing  in  what  is  said  to  have  taken  place  after 
the  meeting  of  uie  2Srd  of  November  which  displaces  to 
my  mind  the  effect  of  this  conduct  on  the  part  of  Mr, 
Goody.  Everything  which  stibsequently  took  place  is 
reconcilable  with  the  notion  that  he  was  not  to  be  bound 
by  the  terms  of  the  deed  as  a  deed,  binding  and  operating 
upon  him  so  as  to  oblige  him  to  oume  in  under  it;  but, 
everything  which  took  place  is  equally  consistent  with  the 
notion  that  he  was  boand  by  the  aeed  to  tbe  extent  of 
being  prevented  from  nsing  it  as  an  act  of  bankruptcy. 
He  has,  besides  that,  taken  advantage  of  the  deed  from  the 
time  of  its  execution  down  to  the  7tn  of  Dectanber,  and  for 
three  days  after  that  period,  as  a  protection  against  execu- 
tions which  might  be  lodged  sgainst  tbe  bankrupt's  estate.  I 
cannot  tbink  that,  under  these  circumstances,  he  can  be 
permitted  to  turn  round  and  say,  'I  will  use  that  deed  as 
an  act  of  bankruptcy,  which  on  the  2Srd  of  November  I 
conld  not  have  so  used.'" 

It  has,  however,  been  contended  that,  although  Mr. 
Morrison  might  be  precluded  &om  impeaching  this  deed  if 
he  were  himself  a  creditor  of  Mr.  Easdale,  his  acts  did  not 
bind  the  bank,  and  that  they  are  at  liberty  to  rely  on  the 
deed  as  fraudulent  and  an  act  of  bankraptcy.^  Now,  I 
consider  that  Mr.  Morrison's  acts  in  this  transaction  bound 
the  bank  quite  as  fully  as  if  he  had  been  the  manager  of  the 
Belfast  branch  of  that  establishment.  He  may  have  had 
even  greater  authority  than  Mr.  Davis,  who  filled  the 
position  of  manager  and  representative  of  the  bank  in 
Belfast,  but  upon  the  facts  established  he  cannot  be  deemed 
to  have  had  less.  He  was  acting  for  Mr.  Davis  when  he 
delivered  over  the  bills  to  Lowry  and  Carson  on  the 
19th  of  May,  and  informed  him  on  his  return  of 
what  he  bad  done.  He  was  present  with  Davia 
when  Armstrong  called  at  the  bank,  on  the  28th  of 
May.  He  was  introduced  by  Davis  to  Armstrong,  when  the 
conversation  took  place  as  to  Easdale's  affiurs,  and  particu- 
larly as  to  the  issuing  of  the  debtors  summons,  and  the 
statement  in  Armstrong's  affidavit  is  not  denied,  that  he 
(Morrison),  in  Mr.  Davis'  presence,  made  the  appointment 
to  call  at  Armstrong's  office  on  that  day,  in  raference  to 
that  debtors'  summons,  and  that  he  (Ud  so  calL  Through- 
out the  case  he  seems  to  have  acted  with  the  concurrence  of 
Mr.  Davis,  as  tbe  chief  agent  and  representative  of  the 
bank  in  Belfast ;  and  acting  in  that  capacity,  I  am  of  opinion 
his  acta  in  reference  to  the  business  and  amdn  of  the  bank 
would  bind  his  principals,  although  he  might  exceed  the 
scope  of  his  authority,  ^en  being  no  notice  brought  home 
to  the  parties  who  dealt  with  him  of  any  limitation  of  such 
authority  ;  and  "the  manager  of  the  bank,"  says  Pollock, 
C.B.,  in  giving  judgment  in  tbe  case  ot  Bamilton  v.  Bell,  8 
Exoh.  10,  "is  a  person  appointed  to  conduct  the  entire 
business,  irrespective  of  the  partners."  In  that  case  a  local 
manager  had  induced  a  customer  to  hand  him  some  money 
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of  hen  then  in  the  bank,  on  the  pretence  the  bank  had  an 
equitable  mortgage  on  some  property,  and  that  the  money 
would  be  applied  in  paying  off  the  mortgage  and  in  the 
parchaKe  of  the  property  for  the  customer.  The  manager 
applied  the  money  to  his  own  purposes,  and  the  Court  held 
the  bank  liable  to  refund  it  to  the  customer,  the  juty 
having  found  that  the  manager  intended  to  make  the 
customer  believe,  and  that  the  customer  did  believe,  that  the 
manager  was  acting  as  agent  for  the  bank  in  the  trans- 
action. It  was  argued,  that  such  a  transaction  was 
altogether  outside  the  scope  of  his  duties,  and  that  the 
Banking  Company  was  not  responsible  for  his  unauthorized 
and  fraodulent  act,  but  the  Court  of  Ezohequer  held  them 
liable.  In  Grant's  Law  of  Bankers  this  case  is  referred  to, 
and  the  following  observations  occur,  which,  I  think, 
correctly  lay  down  the  law  as  to  the  scope  of  the  manager's 
authority,  to  bind  the  bank  in  matters  connected  with  the 
affitirs  where  there  is  no  notice  of  any  limitation  of  that 
authority  : — "The  situation  of  manager  is  one  of  high  trust, 
bat  the  trust  becomes  still  greater  and  the  responsibility 
much  enhanced  in  the  case  of  a  local  manager  of  a  branim 
establishment  of  the  bank.  For  many  purposes  he  is  looked 
upon  by  the  law,  and  is  treated  as  if  he  were  the  whole 
body,  whom  he  has  power  to  bind,  even  by  his  tortious 
acta,  although  he  may  not  be  a  partner.  For  instance,  if  the 
local  manager  of  a  branch  gets  into  his  hands  the  money  of 
a  customer  of  the  bank,  by  inducing  the  customer  to  consider 
that  he  is  acting  in  the  transaction  as  agent  of  the  bank, 
and  is  invested  with  authority  to  effect  the  purpose  for 
which  the  customer  confides  tbe  money  to  him,  and  then 
appropriates  the  money  to  his  own  purposes,  tbe  customer's 
loss  will  fall  upon  the  oo-partnersbip.  To  hold  the  bank  not 
to  be  liable  in  such  a  case  would  be,  it  has  been  said,  to  band 
over  the  public  to  tbe  meircy  of  the  clerks  employed  by 
these  banks.  The  principle  seems  to  be  that  the  manager 
is  a  servant  whom  Uie  bank,  for  the  purposes  of  their  trade, 
virtually  accredit,  and  hold  out  to  the  world,  as  invested  by 
them  with  general  authority  to  act  for  them  ib  the  affikirs 
of  the  branch  bank,  and  the  public  has  no  power  or  means 
to  discriminate  what  is  and  what  is  not  in  any  particular 
case  within  the  legitimate  scope  of  the  agent's  powers,  or 
in  accordance  with  the  directions  of  his  principals." 

Now,  the  assenting  to  a  trust  deed  under  the  drcum- 
stances  of  the  present  case  was,  in  my  opinion,  an  act 
so  connected  with  tbe  business  of  the  bank,  and  with 
tbe  recoveiy  of  tbe  money  due  the  bank  on  Easdale's 
dishonoured  acceptances,  sa  to  be  binding  upon  the 
banking  company  when  given  by  their  agent,  as  I  am 
of  opinion  it  was  ^ven,  even  alUiongh  as  between  such 
agent  and  bis  principals  he  had  no  authority  to  give  it.  It 
is  not,  however,  I  oonceive,  necessary  to  rely  upon  the 
blading  effect  of  such  an  assent  in  the  present  instaooe,  as 
I  consider  that  the  Provincial  Bank  are,  upon  the  established 
facts,  precluded  from  relying  on  any  objection  arising  out 
of  the  alleged  want  of  authority  of  their  representative 
Mr.  Morrison,  thore  being  sufficient  evidenceof  acquiescence, 
on  the  part  of  the  principals  of  the  bank,  in  his  acta,  and 
adoption  of  benefits  therebxjm  to  estop  them  from  im- 
peaching the  execution  of  this  deed  as  a  fraudulent  act. 
Mr.  Morrison  appears  to  have  been  engaged  for  a  consider- 
able time  in  Belfast,  before  the  19th  of  May,  investigating 
the  citcnmstances  in  reference  lo  the  difficulties  of  Lowiy, 
Valentine,  and  Kirk,  and  of  the  firms  with  which  they  were 
connected ;  and  he  alleged,  in  answer  to  Mr.  Exham,  "  that 
he  nightly  kept  Mr.  Hewat,  the  public  officer,  informed  of 
all  he  knew."  On  the  19th  of  May  he  hnnded  over  Mr. 
Easdale's  unpaid  acceptances  to  Mr.  Lowry  and  his  soUdtor 
for  tbe  object  already  stated,  and  he  produced  bis  letteis  to 
Mr.  Hewat  of  the  26th  of  May,  in  which,  although  he  does 
not  liilly  state  the  step  he  had  taken,  he  apprised  him  of 
the  institution  of  legal  proceedings  against  Easdale  and  Co. 
upon  three  bills  for  £1,000  each,  "lying  here  past  due, 
with  a  view  of  putting  such  pressure  upon  them  as  would 
induce  them  to  show  a  state  of  their  affairs,  and  place  their 
stock  of  manufactured  goods  out  of  their  immediate  control 
and  render  them  available  for  the  acceptance  to  Lowry, 
Valentine,  and  Kirk."     He  had  previously  written  to  Mr. 


Hewat,  on  the  28rd  of  May,  in  reference  to  Easdale's  affiura 
and  Mr.  Hewat  replied  to  this  letter  on  the  80th  of  May, 
and  in  this  letter  shewed  himself  fully  alive  to  the  em- 
barrassing position  in  which  Mr.  Morrison  might  have 
placed  the  bank,  had  he  sanctioned  proceedings  in  the  name 
of  the  public  officer  of  tbe  bank  at  the  request  of  Lowry, 
Valentine,  and  Kirk,  without  receiving  payment  of  the 
bills,  but  there  is  no  repudiation  contained  in  this  letter 
of  any  authority  on  Morrison's  part  to  take  this  step^  if  he 
Sid  so  taken  it.  Again,  on  the  1st  of  June  Mr.  Morrison 
writes  to  Mr.  Hewat  a  letter,  in  which  he  says,  in  effect, 
that  the  object  for  wliich  the  bills  were  given  cat  of  the 
custody  of  the  bank  has  been  effected.  "  He  signed  a  trust 
deed  on  Saturday  afternoon,  and  the  summons  was  there- 
fore withdrawn."  If  tbe  head  officials  of  the  bank 
considered  that  Mr.  Morrison  had  been  acting  in  an 
unauthorized  manner,  should  they  not,  on  receipt  of  this 
letter,  have  repudiated  his  acts  I  No  reply  to  ^is  letter, 
however,  is  forwarded,  and  a  fortnight  is  allowed  to  elapse 
before  the  petition  in  bankruptcy  is  presented.  During 
that  interval,  as  stated  by  Air.  Armstrong  in  his  affidavit, 
tbe  trustees  were  in  full  possession  of  tbe  debtor's  place  of 
business.  They  had  gone  into  possesion  tbe  day  tiie  deed 
was  signed,  employed  the  hands  in  the  factory,  and  con- 
tinned  the  business ;  the  property  of  Easdale,  which  it  was 
of  such  importance  to  the  Provincial  Bank  to  protect,  was 
placed  out  of  his  control  and  protected,  and  thus  a  material 
advantage  accrued,  and  was  taken  by  the  bank,  of  the  deed 
they  now  impeach.  The  deed  was  gazetted  and  published 
in  tbe  local  newspapers,  and  it  is  stated  in  Mr,  Armstrong's 
affidavit,  that  the  majority  of  the  creditore  in  Belfast, 
Glasgow,  and  London,  Manchester,  and  other  places,  have 
either  signed  the  deed,  or  empowered  others  to  sign  for 
them.  After  such  an  interv^  of  time,  and  under  the 
droumstances  I  have  stated,  I  think  that  the  bank  are 
now  estopped  from  contending  that  the  execution  of  that 
deed  was  a  fraudulent  act. 

In  conclusion,  I  may  observe  that  I  think  there  is  strong 
ground  for  belieTing  ^at  it  is  not  the  execution  of  the  deed 
which  was  ever  objected  to  in  fact  by  any  of  tbe  officials  of 
the  bank,  but  the  alleged  conduct  of  tiie  debtor  and  his 
trustees  subsequent  to  the  execntion  of  the  deed.  Mis- 
conduct on  the  part  of  the  tnutees  or  of  the  debtor, 
subsequent  to  the  execution  of  the  deed,  should  such  exist, 
of  which  no  legal  proof  has  been  adduced,  is,  however,  no 
ground  for  impeaching  the  deed  itself  as  fraudulent,  or  of 
enabling  the  parties  who  consider  themselves  aggrieved  to 
treat  its  execution  as  an  act  of  bankruptcy,  if  they  an 
otherwise  estopped  from  doing  so. 

Upon  the  entire  case  my  opinion  is  that  the  cause  shown 
should  be  allowed,  with  costs. 

Solicitors  for  the  petitioning  creditor:  Mettrg.  S. 
Black  Sf  J.  Broimmg. 

Solicitors  for  the  trader :  Messrs.  W.  E.  Armstrong 
and  Cronhelm  jf  Tobias. 


(Before  Harbison,  J.) 
Ex  parte  Buu^et  Brotbebs  ;  in  re  £a8DAI.e. 

Aagust  15,  17,  21,  1874. — Adjudication — Security — 
Petitioning  Creditors'  Debt — Act  o/Bankruptq/ — B.  A.  Act, 
1872,  sec.  21— General  Orders,  1872,  Nos.  43,  85,  b6, 
87,  88,  89. 

Petitioning  creditors,  in  their  petition  and  the  t^idavit  in 
support  of  it,  relied  upon  debts  due  by  a  trader,  amounting 
to  £2,000,  lohich  were  staled  to  he  part  of  his  debts  to  the 
petitioning  creditors.  The  pillion  and  affidavit  stated  that 
the  petitioning  creditors  held  a  security  or  lien  up<m  goods 
of  the  bankrupt  in  the  hands  of  a  New  York  firm,  which 
security  or  hen  they  waived  as  against  the  debt  on  which 
they  relied,  but  without  prejudice  to  their  right  to  retain  it 
against  their  other  demands. 

Held,  that  the  petition  did  not  comply  with  the  2\st 
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section  of  the  Bankruptcy  Amendment  Act,  1872,  and  could 
not  mpport  an  adjudication. 

The  jietitioning  creditors  had  as  their  commission  agents, 
in  Belfast,  a  firm  which  admitteiUy,  by  one  of  its  members, 
hnd  been  active  in  proatrituj  the  trader  to  sign  the  trust 
deed  relied  on,  by  the  petitioning  creditors,  as  an  act  of 
Imnkruptcy.  It  toas  proved  that  the  petitioning  creditors 
had  no  knowledge  of  the  execution  of  the  trust  deed,  and 
that  their  agents  were  not  agents  in  that  behalf. 

Held,  that  the  petitioning  creditors  were  not  precluded 
rom  relying  on  the  trust  deed  as  an  act  of  bankruptcy. 

Re  O'Neill,  7  /.  L.  T.  It  20,  over-ruled. 

This  case  came  before  the  Court  upon  a  motion  to 
show  cause  against  an  adjudication  of  banla-uptcy, 
obtained  against  William  Eusdale,  of  Belfast,  by  Messrs. 
Birley  Brothers,  of  Preston.  Witnesses  were  examined 
in  the  case,  and  several  affidavits  were  relied  upon,  from 
which  it  appeared  that  Messrs.  Birley  Brothers  had  in 
Belfast,  as  their  commission  agents,  the  firm  of  Lowry, 
Valentine,  and  Kirk,  and  another  firm,  called  Richard- 
son Brothers.  Lowry,  Valentine,  and  Kirk  had  traded 
nominally  on  their  own  account,  though  it  was  known 
in  ,the  trade  that  they  were  agents  only  for  Birley's 
Unions;  and  being  agents  for  many  manufacturers, 
their  custom  was  to  send  invoices,  or  sale  notes,  as  from 
themselves,  to  the  houses  that  bought  from  them,  not 
distinguishing  their  principals,  and  to  draw  on  the 
buyers  every  month.  They  thus  drew  on  William  Easdale, 
and  sent  to  Birley  Brothers  their  drails  accepted  by 
William  EasdHlc,  consideriibly  in  excess  of  the  total 
amount  of  the  goods  of  Birley  Brothers  bought  by 
William  Easdali'.  Both  Lowry,  Valentine,  an<l  Kirk 
and  William  Easdale  got  into  difficulties ;  and  William 
Easdale  transferred  to  Lowry,  Valentine,  and  Kirk  an 
order  on  Watson  &  Co.,  of  Liverpool  and  New  York, 
to  hold  all  goods  in  New  York  of  William  Easdale  for 
account  of  Lowry,  Valentine,  and  Kirk.  This  order 
Lowry,  Valentine,  and  Kirk  transferred  immediately  to 
Birley  Brothers.  There  was  a  wide  diversity  of 
opinion  as  to  the  value  of  the  goods,  but  their  value  was 
admittedly  considerable. 

_  Mr.  John  Lowry,  head  of  the  firm  of  Lowry,  Valen- 
tme,  and  Kirk,  had  been  jmrty  to  procuring  a  trust 
deed  to  be  execute<I  by  William  Easdale,  for  the 
benefit  of  all  his  creditors.  Lowry,  Valentine,  and 
Kirk  were  still  commission  agents  of  Birley  Brothers 
when  this  occurred,  but  the  evidence  of  one  of  the 
Messrs.  Birley  showed  that  the  act  of  Mr.  J<An  Lowry 
was  unknown  to  and  unauthorized  by  them.  Birley 
Brothers,  relying  on  the  trust  deed  as  an  act  of 
bankruptcy,  presented  a  petition  in  bankruptcy,  set- 
ting out  a  debt  for  £2,0()0,  and  stating  furtJber  debts 
not  enumerated.  The  petition,  also,  stated  that  the 
|>etitioning  creditors  held  a  security  on  goods  of  the 
trader  in  the  hands  of  Watson  &  Co.,  of  New  York, 
but  went  on  to  say  that  the  security  was  waived 
as  against  the  £2,000  debt,  but  without  prejudice  to 
holding  it  as  against  the  reniainder  of  the  demand. 

Macdonagh,  Q.C.  (with  him  Purcell,  Q.C.,  and 
Kisbey),  showed  cause  against  the  adjudication,  citing 
Ex  parte  Stray,  L.  K.  2  Ch.  374 ;  Ex  parte  Bunn,  3 
Deacon,  119;  Ex  parte  Shaw,  1  Maddock598;  Ex  parte 
.lohnstone,  4  Dc  G.  &  8.  204 ;  Ex  parte  Mauritz,  L.  K.  5 
Ch.  779 ;  and  the  43rd,  86th,  86tb,  67th,  88th,  and  89th 
General  Orders,  1872. 

Andretrs,  Q.C.,  for  the  petitioning  creditors,  cited 
2  Lindley  on  Partnership,  1219;  In  re  O'Neill,  7 
LL.  T.  R.70. 

Habbison,  J. — The  ailjudioation  in  bankroptcy  in  tliis 
case  won  pronounced  on  the  4th  of  August,  instant     The 


petition  was  presented  by  the  firm  of  Birley  Brothers,  of 
Preston — the  act  of  bankruptcy  relied  on  being  the  execu- 
tion of  a  trust  deed  in  the  ordinary  form,  vesting  the 
debtor's  estate  and  effucts  in  trustees  for  the  benefit  of  his 
creditors. 

Notice  of  the  intention  to  show  cause  against  the  adjudi- 
cation was  served  on  the  8th,  and  the  motion  wn/  fully 
argued  before  me  oA  the  15th  and  17th  inst.  The  grounds 
of  disputing  the  adjudication  are  fully  set  out  in  the  notice — 
viz.,  that  it  is  intended  to  dispute  the  petitioning  creditors' 
debt  and  the  act  of  bankruptcy;  and  also,  that  the  petition 
is  null  and  void,  inanmuch  as  it  does  not  comply  with  the 
Act  of  Parliament,  because  the  petitionets  do  not  state  in 
their  petition  that  they  will  be  ready  to  give  up  the  security 
mentioned  in  the  petition  for  the  benefit  of  the  creditors, 
in  the  event  of  the  debtor  being  adjU'Jicated  a  bankrupt ; 
nor  thai  they  are  willing  to  ^ve  an  estimate  of  the  vaJue 
of  their  security;  nor  did  they  claim,  having  valued  same^ 
to  be  admitted  as  petitioning  creditors  to  the  extent  of  the 
balance  of  the  debt  due  to  them,  after  deducting  the  value 
so  estimated  ;  and  because  the  petitioning  creditors  had 
assented  to  the  execution  of  the  trust  deed  relied  upon  .as 
the  act  of  bankruptcy.  On  the  argument  of  the  motion, 
these  several  grounds  were  discussed  separately,  the  counsel 
for  the  alleged  bankrupt  contending,  in  addition  to  the  first 
ground  of  objection  set  out  in  the  notice,  founded  on  the 
non-compliance  with  the  statutory  provisions  of  the  last 
Bankruptcy  Act,  1872,  that,  in  iact,  there  was  no  debt 
due  by  Wuliam  Easdale  to  tiie  petitioners  which  could  be 
deemed  in  this  Court  adequate  to  support  the  adjudication, 
inasmuch  as  the  amount  of  any  goods  of  the  petitioners, 
which  had  been  purchased  by  Easdale,  and  which  were 
included  in  the  bill  of  exchange  mentioned  in  the  petition 
and  proof  of  debt,  and  the  said  bills  therein  referred  to,  had 
been  liquidated  and  satisfied  by  the-  value  of  certain  goods 
of  Easdale's,  in  the  bands  of  Watson  Brothers,  of  New 
York,  which  the  petitioners  held  opposite  their  debt,  and 
that,  so  far  as  said  bills  covered  the  proceeds  of  any  other 
goods  purchased  by  iOssdale,  said  goods  were  not  the 
property  of  ihe  petitioners,  but  of  third  parties,  all  of 
whom  had  signed  or  assented  to  the  trust  deed  relied  on  as 
the  act  of  bankruptcy.  Counsel,  also,  contended  that  the 
petitioners  must  be  deemed  to  have  been  privy  to,  and  assent- 
ing to  the  execution  of  said  trust  deed,  and,  in  consequence, 
estopped  from  relying  upon  it  to  support  their  adjudication. 
So  far  as  these  two  grounds  of  objection  are  concerned,  I 
expresed  my  opinion,  at  the  close  of  the  argument,  that  they 
were  both  untenable.  As  regards  the  last  ground,  there  is 
not,  in  my  opinion,  a  shred  of  evidence  to  support  it,  or  to 
entitle  the  Court  to  hold  that  the  petitioners  were  either 
themselves,  or  by  any  ai;eut  authorized  in  that  behalf,  ever 
privy  or  assenting  to  said  deed. 

As  regards  the  former  of  said  grounds,  it  appeirs  that 
Messrs.  Lowry,  Valentine,  and  Kirk  were,  for  many  yean, 
the  agents  and  factors  of  the  petitioners  in  Belfast,  and  so 
continued  to  the  end  of  May  last.  Lowry,  'Valentine,  and 
Kirk  were  also  factors  and  agents  for  many  other  firms, 
and,  as  such,  sold  to  William  Easdale  large  quantities  of 
goods,  portions  of  which  belonged  to  the  petitioners,  and 
portions  to  othnr  parties.  The  course  of  deiding  was  for 
]x>wT7,  Valentine,  and  Kirk  to  furnish  William  Easdale,  at 
the  end  of  each  month,  with  a  statement  of  the  amount  due 
by  him  against  the  goods  so  supplied,  and  bills  of  exchange, 
the  drafts  of  Lowry,  Valentine,  and  Kirk,  were  then 
accepted  by  Easdale,  dated  generally  the  fourth  of  the 
folliiwing  month,  and  payable  in  4  mouths.  Lowry,  Valen- 
tine, and  Kirk  endorsed  these  bills,  wi<&  others,  to  the 
petitioners,  fivin  time  to  time,  as  Mr.  Button  Birley  stated 
in  his  evidence  (Q.  20),  on  open  account  against  goods 
sold  for  them  by  Lowry,  Valentine,  and  Kirk,  the  petitioners 
not  knowing,  or  having  any  notice  whether  the  amount  of 
these  bills  coveredmeroly  the  goods  of  the  petitioners,  which 
had  been  sold  by  Lowry,  Valentine,  and  Kirk,  or, 
as  counsel  expressed  it,  "  how  the  bills  were  to  be  referred." 
In  the  latter  end  of  May,  Lowry,  Valentine,  and  Kirk 
stopped  payment,  and  the  petitioners  withdrew  their  agency. 
At  this  time  the  petitioners  held  four  bills,  the  aocept- 
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anoes  of  Williain  Easdale,  of  the  drafts  of  Lowry,  Valentine, 
and  Kirk,  received  by  them  in  the  manner  before  stated,  one 
being  the  bill  net  out  in  the  petition,  and  proof  of  debt  for 
£2,000,  dated  the  4th  of  February,  at  four  months ;  one  for 
£1,000,  dated  the  4  th  of  March,  at  four  months ;  one  for 
£1,SOO,  dated  the  4th  April,  at  four  months  ;  and  one  dated 
tiie  4th  May,  for  £1,012  178.  Id.,  at  foigr  months— making, 
in  all,  £5,612  17s.  Id.  It  appeared  that  on  the  6th  of  May 
William  Easdale  had  given  to  Lowry,  Valentine,  and  Kirk 
an  Older  on  William  Watson  t  Co.,  of  Liverpool  and  New 
York,  directing  them  to  hold  all  balances  in  favour  of  Wm. 
Basdale,  arising  out  of  the  shipments  to  their  New  York 
house,  for  account  of  Messrs.  Lowry,  Valentine,  and  Kirk  ; 
and  on  the  16th  of  May,  Lowry,  Valentine,  and  Kirk  trans- 
ferred the  benefit  of  said  order  to  the  petitiouers  by  letter  of 
that  date.  The  letters  of  Lowry,  Valentine,  and  Kirk  to 
Watson  &,  Co.,  and  to  the  petitioiers,  dated  the  16th  May, 
in  reference  to  this  transfer,  were  produced.  The  original 
letter  of  William  Basdale  to  Messis.  Watson  tc  Co.,  of  the 
6th  of  May,  was  also  prodnced  by  Mr.  Birley,  who  stated  he 
received  it  from  Messm.  Watson  and  Co ;  ami  it  had 
endorsed  upon  it  the  particulars  of  the  goods  of  William 
Easdale,  then  in  Watnon  &  Company's  bands,  amounting, 
as  per  invoice  order,  to  £3,549  I8s.  4d.  Mr.  Easdale  states, 
in  his  affidavit  of  the  12tb  instant,  that  he  first  heard  of 
this  order  having  been  so  transferred  to  the  petitioners  by 
Lowiy,  Valentine,  and  Kirk,  on  the  17th  July  last,  at 
which  time  be  had  been  served  with  notice  of  demand  to 
ground  a  debtor's  summons  by  Messrs.  Johns,  Hewitt,  and 
Johns,  as  solicitors  for  the  petitioners,  founded  on  the  bill 
for  £2,000,  which  fell  ^ue  on  the  7th  of  July.  He  then 
went  over  to  Preston,  and  had  an  interview  with  the  peti- 
tioners on  the  20th  of  that  month,  and  stated  to  them,  as  he 
says  in  the  8th  paragraph  of  his  affidavit,  "  that  they  could 
not  be  considered  as  being  creditors,  in  fairness  between 
man  and  man,  and  submitted  that,  on  the  one  hand,  they 
should  charge  my  estate  with  no  more  than  the  value  of  the 
goods  which  I  have  received  from  Messrs.  Lowry,  Valen- 
tine, and  Kirk,  as  their  agents,  and,  on  the  other  band, 
should  credit  my  estate  with  the  full  value  of  the  said  order." 
Mr.  Easdale  states  that  a  conference  then  took  place,  and 
that  it  was  agreed  by  the  petitioners  "  that,  if  tiiey  would 
Buffer  no  loss  by  my  estate,  they  would  be  perfectly  willing 
to  let  the  amount  of  goods  covered  by  the  said  order  go  as 
against  their  account,'  and  that  one  of  the  petitioners'  firm 
instructed  him  to  get  a  statement  made  out,  showing  the 
value  of  the  goods  held  by  Messrs.  Watson  &,  Co.,  which  he 
says  be  did.  That  statement  shows  the  estimated  value  of 
the  surplus  proceeds  of  the  goods  to  be  £3,141  19s.  9d.  Mr. 
Easdale  sa3rs  he  then  received  from  the  petitioners  a  letter, 
in  the  following  terms: — "Hanover-Street  MillSj  Preston, 
July  22,  1874.— Messrs.  William  Easdale  &  Co.,  Belfast.— 
Dear  Sir, — After  the  explanation  yon  have  given  us  as  to 
the  Talne  of  the  goods  you  had  in  the  hands  of  Messrs.  Wat- 
son k,  Co.,  of  New  York,  now  our  property,  by  being 
handed  over  to  as  by  Lowry,  Valentine,  and  Kirk,  of  Bel- 
fast, we  agree  to  suspend  taking  action  against  you  in 
bankmptoy  until  the  29th  instant,  so  as  to  afford  as  time  to 
make  further  inquiry  as  to  the  correctness  of  this  statement. 
We  send  a  copy  of  Uiis  note  to  our  Belfast  solicitors. — Yours 
truly,  BiBLXT  Bboteuebb."  On  the  23rd  of  July  Mr.  Eas- 
dale and  Mr.  Hutton  Birley  met  at  Messrs.  Watson's  house 
in  Liverpool,  and  it  appears  that  on  that  occasion  the 
Messrs.  Watson  stated  that  the  value  of  the  goods,  after 
paying  sU  charges,  would  be  about  £1,300.  Mr.  Easdale, 
in  his  affidavit,  says  this  statement  was  altogether  inaccu- 
rate, and  must  have  been  made  in  ignorance  of  the  true 
value  of  said  goods.  On  the  27th  July  Messrs.  Johns, 
Hewitt,  and  Johns  wrote  to  Mr.  Easdale  to  state  that 
Messrs.  Birley  had  directed  them  to  say  that,  upon  making 
inquiries,  they  bad  not  been  able  to  satisfy  themselves  that 
the  goods  in  the  hands  of  Messrs.  Watson  &  Co.,  of  New 
York,  would  produce  anything  like  the  sum  be  had  stated, 
and  that  they,  consequently,  adhered  to  their  determination 
to  proceed  in  bankruptcy  on  the  29th  instant ;  and  on  the 
same  day  Mr.  Easdale  wrote  to  the  petitioners  a  letter, 
enclodng  statements  of  their  accounts  with  Watson  &  Co., 


saying,  "  that  one  of  the  papers  had  extended  statements  of 
the  stock  taken,  at  average  prices  these  goods  having  been 
sold  at  during  the  last  six  months,  when  the  markets  were 
at  their  lowest  point,  and  showing,  at  these  nnnsually  low 
prices,  an  amount  of  £1,800  still  to  come  out  of  this  stock, 
which  amount,  I  confidently  say,  you  will  not  only  realize  in 
full,  but,  if  there  be  no  forcing  of  sales,  you  will  have  1 0  or  1 5 
per  cent,  more  returns  than  what  is  set  down."  Mr.  Easdale, 
in  this  letter,  again  pressed  the  petitioners  to  snpport  his 
trust  deed,  contending  that  the  amount  they  would  receive 
out  of  the  goods  in  Watson's  bands,  "with  what  you  will 
receive,  ranking  all  the  bills  on  our  estate  alone,  not  taking 
into  account  Lowry,  Valentine,  and  Kirk's  estate,  and  inde- 
pendent of  what  we  expect  to  realize  out  of  the  merchant 
bankmptoy  of  Malcolmson  k  Co.,  if  wound  np  under  trust 
deed,  will  make  up  fully  the  total  amount  our  estate  has 
bad,  through  Lowry,  Vijentine,  and  Kirk,  of  your  goods." 
Mr.  Easdale  again  pressed  the  petitioners  to  the  same  e&ct, 
in  substance,  by  letter  of  the  29th  July,  after  he  had 
received  Messrs.  Johns,  Hewitt,  and  Johns  letter  informing 
him  that  the  petitioners  intended  to  proceed  in  bankruptey. 
That  letter  closes  the  evidence  on  this  portion  of  the  case. 
And  I  am  clearly  nf  opinion  that  Mr.  Easdale  has  not  esta- 
blished bis  contention,  that  no  debt  can  be  deemed  by  this 
Court  to  be  due  which  would  snpport  an  adjudication.  l%e 
bills  in  the  petitioners'  hands  amount  to  £5,512  17s.  Id.,  as 
before  stated,  including  the  bUI  for  £2,000  in  the  petition 
mentioned,  were  all  endorsed  to  them,  before  due,  for  valu- 
able consideration,  and  no  agreement  has  been  proved  that 
the  petitioners  ever  consented  to  receive  the  amount  of 
the  goods  in  Watson  &  Co-'s  hands,  whatever  it  migTu  amount 
to,  in  discharge  of  the  liability  of  William  Easdale,  either  for 
the  entire  amount  of  such  bills,  or  for  the  respective  portions 
thereof,  which  he  stetes  represent  the  goods  of  the  petition- 
ers, sold  to  him  by  Lowry,  Valentine,  and  Kirk,  which,  he 
says,  amounts  to  £2,846  Ss.  Id.  It  does  appear  that  the 
petitioners  were  willing  to  make  some  such  arrangeioeot, 
if  satisfied  that  the  goods  in  Watson  k  Co.'s  hands  were  of 
the  value  stated  by  Mr.  Easdale  on  the  22nd  July — viz., 
£3,141  19s.  Qd;  and  they  did  suspend  their  proceedings  io 
bankruptey,  to  afford  time  for  inquiry;  but,  when  that  in- 
quiry resulted  in  their  being  informed  that  the  goods  would 
only  realize  £1,300,  the  negotiation,  whatever  it  was,  came 
to  an  end,  and  they  instructed  their  solicitors  to  proceed. 
When  examined  in  this  Court,  Mr.  Hutton  Birley  stated  he 
was  willing  to  take  £500  for  bis  lien  on  the  goods  in  the 
hands  of  Watson  &  Co.  Independently  of  express  agree- 
ment, it  cannot  be  contended  that  Mr-  Easdale  has  anyl^al 
right  to  insist  on  any  portion  of  this  debt  to  the  petitioners 
bong  discharged  on  the  grounds  stated ;  and  I  am,  therefore, 
of  opinion  that  his  contention  on  this  branch  of  the  case  has 
failed. 

The  serious  question,  however,  remains,  which  is  stated 
in  the  notice  of  intention  to  show  cause,  founded  on  the. 
non-compliance  with  the  provisions  of  the  2l8t  section  of 
the  Bankruptcy  Act  of  1872.  The  words  of  that  section, 
as  applicable  to  this  objection,  are  as  follows  : — "  The  debt 
of  the  petitioning  creditor  must  be  a  liquidated  sum,  and 
must  not  be  a  secured  debt,  unless  the  petitioner  states  in 
bis  petition  that  he  will  be  ready  to  give  up  such  security 
for  the  benefit  of  his  creditors,  in  the  event  of  the  debtor 
being  adjudicated  a  bankrupt:  or  unless  the  petitioner  is 
willing  to  give  an  estimate  of  the  value  of  his  security,  in 
which  latter  case  he  may  be  admitted  an  a  petitioning 
creditor  to  the  extent  of  the  balance  of  the  debt  due  to  him 
after  deducting  the  value  so  estimated  ;  but  be  shall,  on  an 
application  being  made  by  the  assignees  or  trnxtee,  within 
the  prescribed  time  after  the  date  of  adjudication,  give  up 
his  security  for  the  benent  of  the  creditors  upon  payment  of 
such  estimated  value."  The  petitinn,  after  setting  out  the 
bill  of  exchange  fur  £2,000  as  being  the  amount  oi  the  peti- 
tioner's debt,  contains  the  following  statement: — "  That  your 
petitioners  do  not,  nor  doth  any  person  or  persons  on  their 
behalf,  hold  any  security  on  the  debtor's  estate,  or  on  any 
part  thereof,  for  the  payment  of  the  eaid  sum,  save  a  certain 
order,  or  lieu,  on  certain  goods  of  the  bankrupt  in  the  hands 
of  Messrs.  Watson,  of  New  York,  as  further  and  collateral 
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Becnrity  for  the  said  biUB  »nd  others,  which  your  petitioners 
waive  aa  against  the  i>aid  bills,  but  without  prejudice  to 
their  right  to  retain  the  said  security  against  their  other 
demands."  Now,  there  em  be  no  doubt  that  this  state- 
ment does  not  comply  in  terms  with  the  proTiaions  of  the 
statute,  assuming  that  the  debt  in  question  was  a  secured 
debt,  as  the  petitioners  neither  state  that  the;  will  be 
ready  to  give  up  such  security  for  the  benefit  of  the 
creditors  in  the  event  of  abjudication  taking  place,  nor  that 
they  are  willing  to  give  an  estimate  of  the  value  of  such 
■ecurity,  or  give  sach  estimate.  Mr.  Andrews,  however, 
contended  that  the  debt  in  question — viz.,  the  £2,000  bill — 
was  not  a  secured  debt,  and  that,  even  if  it  could  be  so  con- 
sidered, the  petitioners,  by  waivioi;  their  security  in  their  peti- 
tion aa  against  this  debt,  "  without  prejudice  to  their  right  to 
retain  the  said  security  as  against  their  other  demands,"  on 
that  moment  became  unsecured  creditors,  and  that,  as  this  act 
of  waiver  was  made  before  the  adjadication  was  pronounced, 
it  was  sufficient.  Now,  as  regards  the  first  of  these  con- 
tentions, I  am  of  opinion  that  the  debt  in  question  was  a 
secured  debt.  The  transfer  by  Lowry,  Valentine,  and  Kirk 
of  the  lien  on  the  lialance  of  the  proceeds  of  Williara 
Easdale's  goods  in  the  bands  of  Watson  t  Co.  on  the  16th 
of  May,  and  its  acceptance  by  the  petitioners,  created  » 
general  security  in  favour  of  the  petitioners,  covering  any 
debt  due,  or  accruing  due  by  William  Eaadale,  including 
tlie  amount  of  the  bill  in  question.  The  transfer  was  so 
treated  throughout  by  the  petitioners,  and  by  William 
Basdnle  himself,  in  their  interviews  in  July ;  and  the  state- 
ments in  the  petition  itself  completely  estop  the  petitioners, 
in  my  opinion,  from  any  such  contention  as  .that  the  debt 
in  said  petition  was  not  a  secured  debt.  In  the  interpre- 
tation clause  of  the  Act  of  1872,  "secured  creditor  is 
defined  to  mean  "a  creditor  holding  any  mor^^e,  charge, 
or  lien  on  the  debtor's  estate,  or  any  part  thereof,  as 
security  for  a  debt  due  to  him ;"  and  in  tite  present  petition 
the  petitioners  allege  that  (Aey  hold  no  tecwrity  on  the 
debtor's  estate,  or  on  any  part  thereof,  for  the  payment  of 
said  sum,  tave  an  order  on  Messrs.  Watson  &  Co.,  of  New 
York,  referring  to  the  order  in  question  ai  further  and 
collateral  security  for  the  said  bills  and  others.  How  can 
the  petitioners  contend,  after  this  statement,  verified  npon 
oath,  that  they  were  unsecured  creditors,  or  that  their  debt 
was  not  a  secured  debt !  Mr.  Andrews,  indeed,  relied  on 
the  principle  that  the  seourity  must  be  npon  the  estate  of 
the  debtor,  and  not  on  that  of  a  third  person,  citing  Lindley 
on  Pni-tnerahip,  vol.  ii.,  p.  1219,  and  the  cases  there  referred 
to.  But  the  security  here  is  npon  the  debtor's  estate — viz., 
a  security  first  given  by  the  debtor  to  Lowry,  Valentine,  and 
Eirk,  and  by  them  transferred  to  the  petitioners,  and, 
throughout  their  negotiations  with  Mr.  Daedale,  treated  by 
both  parties  as  a  valid  aecnrity  against  his  estate.  As- 
.  suming,  then,  that  the  debt  was  a  secured  debt,  is  the 
waiver  by  the  petitioners,  contained  in  the  petition,  of  such 
security  as  against  the  bill  of  exchange  in  question, 
retaining  their  right  to  retain  same  against  their  other 
demands,  a  compliance  with  the  provisiona  of  the  Act  of 
Parliament  t  My  opinion  is  thai  it  is  not,  and  that  the 
non-compliance  is  so  substantial  that  the  adjudication, 
founded  on  such  petition  and  the  debt  used  to  support  it, 
is  invalid^  and  the  cause  shown  against  it  must  be  allowed. 
Mr.  Andrews,  in  bis  argument  on  this  branch  of  the  case, 
relied  upon  the  proposition  laid  down,  also,  in  2  Lindley  on 
Partnership  1219,  "That  a  creditor  who  has  a  seourity  not 
exclusively  appropriated  to  a  particular  debt  may,  on  tbe 
bankrupt^  of  his  debtor,  appropriate  that  security  to  any 
debt  which  may  be  owing  to  him  by  the  bankrupt,"  And 
probably,  a  secured  creditor,  holding  a  general  seourity 
nnappr'ipriated,  would  be  held  so  entitled  if  be  claimed  so 
to  prove,  although  in  a  bankruptcy  which  occurred  since  the 
Act  of  1872  ;  but,  the  present  case  is  not  one  of  proof  in  a 
'  bankruptcy  by  a  secured  creditor,  but  of  a  petition  by  a 
creditor,  who,  although  secured,  has  neither  stated  in  bis 
petition  bis  readiness  to  give  same  up  for  tbe  benefit  uf  the 
creditors,  nor  his  willingneas  to  value  same,  but,  on  the 
pontrary,  claims  to  retain  it  unvalued,  as  against  his  other 
demands,  the  particulars  of  which  he  does  not  set  forth,  nor 


does  he  give  any  estimate  of  the  value  of  snch  security.  It 
must  be  borne  in  mind,  independently  of  the  stroni;  pio- 
bibitory  words  of  the  statute,  that  there  are  many  claims 
which  famish  good  materials  for  proof  which  could  not  be 
relied  npon  as  good  debts  to  support  a  petition.  For 
instance,  the  debt  of  a  non-trader  incurred  before  the  Act 
of  1872  might  be  proved  in  his  bankruptcy,  althon^  it 
would  not  constitute  a  good  petitioning  creditor's  debt  under 
section  22  of  the  Act  of  1872.  Again,  under  section  46, 
unliquidated  damages,  after  being  assessed  by  the  Court, 
may  be  proved  in  tbe  bankraptcy,  although  such  a  demand 
could  not  constitute  a  good  petitioning  creditor's  debt. 
Many  other  instanoeH  of  the  same  nature  might  be 
mentioned,  particularly  the  power  of  proving  for  debts  not 
payable  at  the  time  of  the  bankruptcy,  deducting  rebate  of 
interest,  which  is  conferred  by  section  2S2  of  tbe  Act  of  1857. 
And  the  case  of  Ex  parte  Mauritz,  L.  B.  6  Ch.  779,  cited  in 
the  argument,  may  be  mentioned,  as  illustrating  a  similar 
distinction  between  the  preliminary  steps  which  may  be 
taken  by  a  secured  creditor  in  obtaining  a  debtor's  snmmona, 
and  the  steps  he  must  adopt  if  be  eventoally  file  a  petitioli 
of  bankruptcy  founded  on  such  summons,  an<l  as  laying 
down  the  necessity  for  his  complying  with  tiie  statateUe 
conditions  fai  tbe  latter  case.  "  The  Act,"  says  Lord  Justice 
James,  in  his  judgment,  "  says  that  when  a  secured  creditor 
presents  a  petition  for  adjudication  he  must  state  his 
willingness  to  give  up  his  security,  or  have  it  valued.  But 
it  does  not  say  that  the  preliminary  steps  under  a  debtor's 
summons  can  only  be  taken  on  that  condition." 

In  addition  to  the  objection  arising  from  the  non-obeerv- 
ance  of  tbe  conditions  prescribed,  by  the  statute,  to  be  obeer* 
▼ed  by  a  secured  creditor,  in  order  to  entitle  him  to  obtain  an 
adjudication  npon  a  secured  debt,  it  is  clear,  as  was  pointed 
out  in  the  ai'gument,  that,  as  the  petitioners  have  not  done 
BO,  the  creditors  iire  deprived  of  tbe  right  conferred  upon 
them  by  the  21st  section,  of  having  the  security  given  op 
by  the  petitioners  for  their  benefit,  upon  payment  of  the 
estimated  value  within  the  time  prescribed,  which,  by  the  86th 
General  Order,  is  fixed  at  two  months,  while,  by  the  effect  of 
tbe  43rd  Greneral  Order,  the  petitionera,  without  any  further 
step  being  taken  by  them,  would  be  entitled  to  rank  and 
receive  a  dividend  upon  the  amount  of  the  debt,  which  they 
have  attempted  to  except  from  the  operation  of  their 
security,  retaining  at  the  same  time  their  security  opposite 
a  debt  of  unknown  amount,  and  which  the  security  might 
eventually  more  than  discharge  when  realized.  Conse- 
qnences  of  a  serious  and  iiqarioos  nature  could  be  shown  to 
result  to  the  general  creditors  from  snob  a  practice,  if  sane- 
tinned,  and  unfair  advantages  might  accrue  to  tbe  petition- 
ing creditor.  Proceedings  to  compel  him  to  account,  or  a 
suit  to  redeem  his  security,  might  be  rendered  necessary, 
and  delay  and  expense  occasioned  in  the  distribution  of  tbe 
estate ;  whereas,  if  the  statutory  course  is  adopted,  tbe 
security  can  be  forthwith  redeemed,  if  it  is  considered  pru- 
dent so  to  do,  and  realized  for  the  benefit  of  the  estate.  It 
is  not,  however,  necessary,  in  my  opinion,  that  it  should  be 
shown  that  undue  advantsgies  should  accrue  to  the  petitioners, 
or  that  loss  should  result  to  the  genemi  estate,  by  pamning 
the  course  taken  in  the  present  instance,  it  being  sufficient 
to  establish  that  the  provisions  of  the  statute  hare  been 
departed  from,  and  that  the  prescribed  conditions  requisite 
to  found  a  valid  adjudication  have  not  been  complied  with 
in  a  snbotantial  particular.  It  is  to  be  observed  that  the 
tefma  of  the  section  are  in  the  negative,  and  amoont  to  a 
prohibition  against  using  a  secured  debt  to  ground  a  petition, 
nnlesa  one  of  the  two  conditions  prescribed  is  followed.  I 
must,  further,  ^observe  tluit  the  great  difference  of  opinion 
which  prevails  between  ■  those  who  have  advised  the 
petitioners  and  Mr.  Eaadale,  as  to  the  value  of  the  goods  in 
question,  furnishes  a  strong  reason  for  requiring  that  the 
provisions  of  tbe  2l8t  section  should  have  been  followed,  and 
the  petitioners  obliged,  in  the  first  instance,  before  obtaining 
an  adjudication,  to  estimate  the  valne  of  the  security,  whi<m 
the  axsignees  might  at  once  have  redeemed. 

I  need  scarcely  say  that  I  do  not  consider  myself  in  any 
V!ay  bound  by  my  own  deasion  in  the  case  of  Re  OfNtiu, 
7  I.  L.  T.  R.  20,  referred  to  by  Mr.  Andrews,  where,  on  an 
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ex  pa/rte  appUcation,  I  held  that  a  petition  abonld  be 
received,  ic  which  a  course  similar  to  what  has  been  here 
pursued  had  been  followed.  The  present  is  the  first  instance 
in  which  the  point  has  been  raised  and  solemnly  discussed, 
and  I  am  bound  to  give  the  partiex  my  opinion  on  the  ques- 
tion^ unaffected  by  my  decision  in  the  former  case,  which,  as 
I  have  said,  was  made  upon  an  ex  parte  implication,  and 
which  was  not  afterwards  questioned. 

Upon  the  entire  case,  I  am  of  opinion  that  the  cause 
shown  should  be  allowed,  on  the  ground  that  the  debt  of 
the  petitioning  creditors  is  a  secured  debt,  and  that  the 
petitioneis  have  not  stated  in  tbeir  petition  that  they  will 
be  ready  to  give  up  such  security  for  the  benefit  of  the 
creditors,  in  the  event  of  the  debtor  being  adjudicated  a 
banlcrapt,  nor  that  tbey  are  willing  to  give  an  estimate  of 
the  value  of  their  security,  nor  do  they  give  such  estimate  ; 
and  that  the  petitioners  do  pay  the  cowts  of  the  motion,  so 
far  as  same  are  appUcable  to  the  ground  above  specified, 
but  not  including  any  other  portion  of  such  costs,  and  that 
the  respective  parties  bear  tbeir  own  costs  respectively,  so 
far  as  same  are  applicable  to  the  other  grounds  specified  in 
the  notice. 

Solicitors  for  the  petitioning  creditors :  S.  Johm, 
Hetoitt,  if  Johns. 

Solicitors  for  the  trader:  W.  E.  Armstrong  and 
Cronhelm  ^  Thbias. 


COURT  OF  COMMON  PLEAS. 

Reported  by  J.  R.  Stritch,  Esq.,  Barrister-at-Law. 

(Before  Monahan,  C.J.,  E^ogh  and  Mqbiiis,  J  J.) 

Sbutbr  v.  M'LnitsT.' 

Not.    17,   18,   1874 Civil  bUl  ejectment — Verifying 

affidavit— 66  Geo.  HI.,  c  88,  s.  7—6  ^  7  WiU.  IV., 
c  75,  ».  2—14  S-  15  Vict.,  c  57,  ss.  79,  83—23  #•  24 
Via.,  c  154,  ss.  73,  101,  104. 

A  civU  hill  efedment  on  the  title  brought  under  the  79th 
section  qfiheH4rl&  Vict.,  c.  57,  and  not  being  a  proceed- 
ing between  landlord,  or  less'yr,  and  tenant,  and  not  being 
brought  for  or  against  a  person  in  occupation  who  has 
signed  an  acknowledgmerU  under  that  Act,  need  not  be 
verified  by  an  affidavit. such  a*  is  n\eniioned  in  the  SSrd 
section -thereof. 

This  was  a  special  case  stated  for  the  opinion  of  the 
Court  of  Common  Pleas,  under  the  27  &  28  Vict.,  c. 
99,  8.  35,  by  Fitzgerald,  B. 

The  case  came  before  the  learned  Baron  at  the  London- 
derry Summer  Assizes,  1874,  on  appeal  frpm  a  decree  of 
the  Chairman  of  the  County.  A  civil  bill  ejectment  had 
been  brought  for  the  recovery  of  the  possession  of  a 
house,  garden,  and  premises  in  the  town  of  Coleraine, 
under  the  14  &  15  Vict.,  c.  57,  s.  79.  It  was  not  a 
proceeding  between  landlord  and  tenant,  nor  was  the 
ejectment  brought  4or,  or  against  any  occnpier  who 
had  signed  any  acknowledgment  pursuant  to  tJie  14  & 
15  Vict.,  c.  57,  or  against  any  person  claiming  or 
deriving  under  such  ocpupi^r.  The  Chairman  had 
given  a  decree  for  possession,  and,  at  the  hearing  of  the 
appeal  taken  from  that  decree,  counsel  for  the  appellant 
called  for  the  production  of  the  affidavit  verifying  the 
contents  of  the  civil  bill,  which,  he  contended,  was 
necessary  under  the  83rd  section  of  the  14  &  15  Vict., 
c.  57.  On  the  other  hand,  counsel  for  the  respondent 
contended  that  such  an  affidavit  was  not  now  necessary. 
Fitzgerald,  B.,  held  that  the  decree  should  be  affirmed, 
unless  it  were  necessary  that  an  affidavit  of  verification 
should  have  been  made,  and  accordingly  be  reserved  the 
following  question  for  the  Court  of  Common  Pleas : — 
"  Whether  in  case  of  a  civil  bill  ejectment  brought 
under  the  79th  section  of  the  14  &  15  Vict.,  c.  57,  and 
not  being  a  proceeding  between  landlord,  or  lessor,  and 


tenant,  and  not  being  brought  for  or  against  a  person, 
or  persons,  in  occupation,  who  shall  have  signed  an 
acknowledgment  pursuant  to  said  Act,  it  is  necessary 
that  the  civil  bill  should  be  verified  by  such  an  affidavit 
as  is  mentioned  in  the  83rd  section  of  said  Act  ?  And, 
if  this  question  were  to  be  answered  in  the  affirmative, 
the  decree  ought  to  be  reversed ;  and,  if  answered  in  the 
negative,  the  same  ought  to  be  affirmed." 

Porter,  Q.C.  (with  him  Holmes),  for  the  defendant. — 
This  civil  bill  ejectment  is  brought  on  the  title.  The 
83rd  section  of  the  14  &  15  Vict.,  c.  57,  is  still 
applicable,  and  an  affidavit  Terifying  the  contents  of  the 
civil  bill  is  necessary.  The  section  has  hot  been  repealed 
in  its  entirety  by  the  73rd  section  of  the  subsequent 
Act  of  1860  (23  &  24  Vict,  c.  54).  It  is  erroneously 
said  to  be  repealed  in  Johnstone's  £d.  Coppinger's 
County  Court  Frac.  105,  referring  to  sec  104,  sdbed. 
B.  The  latter  section  applies  only  to  those  cases  in 
which  the  relation  of  landlord  and  tenant  exists,  and, 
accordingly,  that  portion  only  of  the  83rd  section  14  & 
15  Vict.,  c.  57,  has  been  repealed,  which  assumes  such  a 
relation  to  exist.  In  the  present  case  the  relation  of 
landlord  and  tenant  does  not  exist,  and,  therefore,  the 
unrepealed  portion  of  the  83rd  section  governs  it.  The 
words  used  in  the  79th  section,  describing  those  cases  in 
which  the  Chiurman  may  exercise  a  jurisdiction  in 
ejectments  on  the  title  are  also  used  in  the  83rd  section, 
where  all  tl|e  classes  of  ejectment  are  set  out,  and, . 
therefore,  the  provisions  of  the  latter  apply  to  the 
former  section.  Again,  the  words  used  m  the  83rd 
section  are  not  to  be  found  throughout  the  Act,  except 
in  the  79th  section,  and  can  have  no  other  application. 
Further,  the  83rd  section  commences  with  the  words,  "In. 
every  ejectment  by  civil  bill,"  &c.,  and  concludes  wiih 
the  provision  that  there  shall  be  an  affidavit  verifying 
the  contents  of  such  civil  bills.  It  is,  then,  clear  that  an 
affidavit  of  verification  was  formerly  necessary.  It  may- 
be contended  that  the  section  requires  affidavits  only 
from  a  "  landlord,  or  lessor,  or  owner,  or  the  known 
ageut  or  receiver,"  &e.,  and  that  it  did  not  require  one 
from  a  claimant  to  disputed  possession.  But  there  is 
no  limitation  expressed  in  the  section,  which  commences 
with  the  most  general  words,  and  sets  out  specially 
every  class  of  ejectment,  including  that  of  the  79th 
section;  and  the  word  ''owner"  is  wide  enough  to 
include  "  claimant."  The  reasonable  construction  to 
be  put  upon  the  word  "owner"  is  that  it  includes 
"  claimant,"  for  by  the  56  Geo.  III.,  c  88,  s.  7,  an 
affidavit  was  required  from  the  *'  landlord,  or  lessor," 
but  the  word  "  owner  "  was  not  introduced  until  it  was 
added  in  the  83rd  section,  in  order  to  meet  the  cases  of 
ejectment  by  claimants  brought  under  the  79  ih  section. 
And  again,  the  word  "owner"  has  this  general 
meaning  put  upon  it  by  the  Legislature  itself  in  the  86th 
section  of  the  same  Act  (14  &  15  Vict.,  c.  154), 
enacting  that,  in  any  ejectment  proceedings  to  recover 
any  lands  under  the  provisions  of  this  Act,  "the 
landlord,  or  owner,"  shall  be  entitled  to  possession,  &c. 
It  is  clear,  then,  that  the  affidavit  was  necessary  in  the 
ejectment  proceedings  under  the  79th  Rection  ;  and  it  is, 
also,  clear  that  the  word  "  owner  "  includes  the  word 
"  claimant."  The  requirement  of  an  affidavit  of  verifi- 
cation has  not  been  remove<l  by  the  73rd  section  of  ~ 
23  &  24  Vict.,  c.  154,  though  it  will  be  contended 
that  the  83rd  section  was  repealed,  as  to  this  provision, 
by  the  73rd  section  of  the  latter  Act.  But  that  section 
does  not  expressly,  and  can  only  be  said  impliedly  to 
repeal  the  83rd  "  For  a  more  ancient  statute  will  not 
be  repealed  by  a  more  modem  one,  unless  the  latter 
expressly  negative  the  former,  or  unless  the  provisions 
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of  the  two  iitjitutes  are  manifestly  repugnant,  in  which 
latter  case  the  earlier  enactment  will  be  impliedly  modi- 
fied or  repealed In  order  to  repeal  an 

existing  enactment,  a  statute  must  have  either  express 
words  of  repeal,  or  m\i8t  be  contrary  to,  or  irreconcilable 
with  the  provisions  of  the  law  to  be  repealed,  or,  at 
least,  mention  must  be  made  of  that  law,  showing  an 
intention  of  the  iramcrs  of  the  latter  Act  of  Parliament 
to  repeal  the  former;  but  the  law  will  not  allow  the 
exposition  to  revoke,   or  alter,    by    construction    of 

general  words,  any  particular  statute  where  words  may 
ave  their  proper  operation  without  it ;"  Broom  Leg. 
Max.  29.  Not  only  does  the  law  not  favour  implied 
repeal,  but,  in  Deasy's  Act  there  is  a  special  section 
expressly  repealing  all  that  the  Legislature  thought 
necessary.  The  lU4th  section  declares  the  Acts  in 
schedule  "  B  "  to  be  repealed ;  and  in  that  schedule  ss. 
71  to  96,  inclusive,  of  14  &  15  Vict.,  c.  57,  are 
repealed,  to  far  as  they  relate  to  proceedings  between 
landlord  aiid  tenant,  and  to  persons  in  occupation  who 
shall  have  signed  acknowledgments  pursuant  to  the  Act. 
Mow,  the  proceedings  in  this  case  relate  to  neither  of 
the  classes  here  mentioned,  and,  therefore,  the  83rd 
section  14  &  15  Vict.,  c.  57,  is  still  in  operation  as  to 
those  proceedings.  The  73rd  section  of  Deasy's  Act  only 
applies  to  ejectments  between  parties  connected  by  the 
relation  of  landlord  and  tenant.  The  preamble  of  the 
Act  states  its  scope;  s.  104,  schedule  B  repeals  ss.  71 
to  96  of  14  &  15  Vict,  c.  57,  within  that  scope;  and 
the  10 1  St  section  enacts  that  title  to  lands  is  not  to  be 
drawn  into  question  ;  thus  excluding  the  class  of  pro- 
ceedings brought  under  the  79th  section  of  14  &  15 
Vict.,  c.  57. 

Rea  V.  Lavery,  3  0.  &  D.  C.  C.  42t) ;  Af  Bride  v. 
Donuvan,  ib.  425 ;  Collins  v.  McDonnell,  6  L  L.  T.  B. 
157,  were  cited. 

APMaJum,  Q.C.  (with  him  Kilten),  contra — The 
83id  section  of  14  &  15  Vic,  c.  57,  which  is  relied 
upon,  has  been  repealed  by  the  73rd  section  of  the 
].iandlord  and  'J'enant  Act,  166U.  The  necessity  for 
an  affidavit  of  verihcation  no  longer  exists.  When 
the  Civil  Bill  Act  was  passed,  a  plaintiff  in  ejectment 
was  not  permitted  to  give  oral  testimony  in  the 
case,  and  his  affidavit  was  required  and  accepted  as 
a  kind  of  quasi  evidence.  The  Legislature  adapted 
itself  to  the  requirements  of  the  parties,  and  repealed 
the  section  by  another,  the  words  of  which  are  im- 
perative, and  the  statute  being  general  and  remedial, 
should  be  literally  construed.  The  course  of  practice 
has  been  almost  universally  against  nsquiring  the  veri- 
fication, and  the  majority  of  Chairmen  consider  the 
affidavit  of  verification  no  longer  a  necessary  and  legal 
element  in  an  ejectment  under  the  79th  section.  The 
Acts  prior  to  14  &  15  Vict.,  c  57,  are  not  appli- 
cable to  this  case.  They  relate  only  to  those  cases 
in  which  the  relation  of  landlord  and  tenant  exists. 
This  ejectment  has  been  brought  under  the  79th 
section  of  that  Act,  and  in  the  section  no  mention  is 
made  of  an  affidavit.  The  83rd  section,  declaring  that 
an  affidavit  of  verification  is  necessary,  does  not  state 
that  such  affidavit  should  be  made  by  a  claimant  of  the 
posses^iion  ot  lands  under  the  79ih  section,  but  only  by 
the  "  landlord,  or  lessor,  or  owner,  or  his  known  agent 
or  receiver."  Therefore,  no  affidavit  in  this  case  is 
necessary.  But,  even  assuming  that  an  affidavit  by  the 
claimant  was  lonuvrly  necessary  under  the  U3rd  section, 
it  has  ceased  to  be  su  now.  The  7l8t  section,  14  &  15 
V^icU,  c  57,  empowers  the  Chairman  to  put  landlords  in 
possession  of  deserted  tenements;  the  72nd  applies  to 
ejectment  for  overholding ;  the  73rd  applies  tu  eject- 


ment for  non-payment  of  rent ;  the  79th  section,  under 
which  the  present  proceedings  are  brought,  gives  the 
Chairman  jurisdiction  as  to  the  disputed  possession  of 
lands,  &c. ;  and  the  H2nd  section  applies  to  ejectments 
agiiinst  tenants  at  will,  or  permissive  occupants.  Then 
follows  the  83rd  section,  which,  recapitulating  the 
various  classes  of  ejectment  set  out  in  the  foregoing 
sections,  enacts  that  the  truth  of  the  contents  of  civQ 
bill  ejectment  shall  be  verified  by  the  affidavit  of  the 
landlord,  or  lessor,  or  owner,  &e.  But  by  23  & 
24  Vict,  a,  154,  s.  73,  it  is  enacted  thar  "  it  shall 
not  be  necessary  to  make  atiy  affidavit  verifying  the 
contents  of  any  civil  bill  ejectment,  whether  for  non- 
payment ol  rent,  or  otliencine."  By  this  section  it  is 
declared  that  no  affidavit  is  necessary,  and  so  general  in 
its  application  is  it,  that  it  repeals  the  88th  section  of 
14  &  15  Vict.,  c.  57,  which  renders  the  affidavit  of 
a  landlord,  in  undefended  ejectments  for  non-payment 
of  rent,  admissible  as  evidence.  A  subsequent  Act, 
27  &  28  Vict.,  c.  99,  s.  46,  has  re-enacted  the  88th 
section ;  but  the  83rd  has  not  been  re-enacted,  and 
consequently  verification  is  not  now  necessary. 

They  cited  the  Sussex  Peerage  case,  1 1  CL  &  Fin. 
86  ;  Gilman  v.  CrovcUy,  7  L  C.  L.  R.,  557. 

KzoQH,  J I  have  no  doubt  as  to  what  should  be  the 

deciNion  of  the  Court  in  this  cas^  It  is  contended  that  an 
affidavit  verifying  the  contents  of  a  civil  bill  ejectment, 
brought  under  the  79th  section  of  14  ft  16  Vict.  c.  67, 
is  necessary  under  the  83rd  section  of  that  Act.  £ven 
Bupposiog  that  the  affidavit  was  ever  necessary  under  that 
Heciion  (an8  I  think  it  doubtful),  that  enactnTent  has 
been  repealed  by  the  7Srd  section  of  23  ft  24  Vict.  c.  154. 
I  confess  that,  at  first,  I  was  not  a  little  influenced  by  Mr. 
Porter's  reference  to  the  lOlst  aectiuo  of  the  latter  Act, 
declaring  that  the  title  to  lands  shoald  not  be  drawn  in 
question;  but,  wbat  do  I  find  on  turning  to  the  14  ft  15 
Vict.  c.  671  That  tbia  very  aectinn  in  verbatim  in  that 
Act  (a.  9ti) ;  and  of  course  it  can  only  be  construed  as  having 
the  same  efficacy,  I,  therefore,  am  of  opinion  that  the  - 
affidavit  of  verification  was  not  necessary  in  these  ejectment 
proceedings,  and  that  the  decree  should  be  affirmud. 

MoBRis,  J. — I  concur  in  the  judgment  delivered  by  my 
brother  KeoglK  We  are  uuanimoual;  of  opinion  that  an 
affidavit  of  viuificatiou  is  not  necessary,  (iven  under  the 
83i'd  section  of  14  ft  15  Vict.  c.  54, 1  think  its  necessity 
18  doubtful.  The  7th  section  of  56  Ueo.  III.  o.  88, 
reqairas  such  an  affidavit,  but  it  does  not  apply  to  the 
claas  of  ejectments  now  belore  the  Court.  Section  2  of 
0  ft  7  W.  iV.  c.  75,  8.  2,  which  is  simiUr  to  the  section 
under  which  these  proceedings  have  been  taken,  does  not 
require  any  affidavit.  Again,  the  8°2iid  section  of  14  ft  15 
Vict.  c.  154,  applies  to  oaiieB  in  which  the  "  owners  "  of  lands 
have  been  autferem,  and  gives  to  them  a  means  of  recovering 
posaeasion  ol  their  lands  from  caretakers,  servants,  and 
peniiiiwive  occupants  ;  aud  the  word  "owner"  in  the  83id 
section  clearly  refers  to  the  claas  mentioned  in  the  82ad 
section. 

liut  whatever  the  law  might  have  been  under  the  old 
Acts,  it  has  been  repealed  by  the  73rd  sectiou  of  the 
Landlord  and  Tenant  Act  of  1860,  which  declares,  in  plain 
language,  that  "  it  shall*  not  be  necessary  to  make  any 
affidavit  verifying  the  contents  of  any  civil  bill  ejectment, 
whether  for  non-payment  uf  rent  or  ouui  wist."  la  not  this 
a  civil  bill  ejectment,  and  iiow  then  can  it  be  said  that  an 
affidavit  is  necessary  f  The  most  reasonable  oouatraction 
to  put  upon  the  section  is  that  no  affidavit  is  now  neceasaiy. 
It  would  be  a  ridiculous  coiiatruotiou  of  the  73rd  section  to 
hold  that  an  affidavit,  which  was  not  neceaaary  from  1836 
to  1852  in  this  class  of  ejectment,  then  became  a  legal 
nece8.iitv  ;  and  it  is  quite  clear  that,  so  far  as  that  section 
required  affidavit',  it  haa  been  repealed  by  the  73rd  section 
of  Deasy's  Act.  For  these  reasons,  I  am  of  opinion  that 
the  decree  should  be  affirmed. 

MoHAHAH,  CJ.,  concurred. 
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Re  Droghbda  Election  Petition. 


[C.P. 


(Before  Lawsoh,  J.) 
Re  Dhoobeda  Election  Petition. 

April  2.3,   \S74 Practice- — Parliamenlary  Electionsi 

Act  (31  ^  32  Vict.,  c.  \2S)—The  Ballot  Act,  1872,  (35 
if  36  Vict.,  c.  33) — Inspection  of  ballot  papers. 

lAberty  given  to  the  Clerk  of  the  Crown  and  Hanaper  to 
permit  the  agents  of  the  petitioners  and  respondents,  in  a 
Parliamentary  Election  petition,  to  inspect  ballot  papers 
which  had  been  received  by  the  Retuming-officer  though 
objected  to,' on  the  part  of  a  candidate,  as  having  been 
marked  so  that  the  voters  could  be  identified. 

Motion,  on  behalf  of  Robert  Martin  and  others,  the 
petitioners  in  the  matter  of  the  Farlimentary  Election 
Petition  for  the  county  of  the  town  of  Drogheda, 
for  an  order  to  permit  inspeution  of  ballot  papers. 

The  motion  was  grounded  on  an  affidavit  of  Mr. 
Henry  Clinton,  who  deposed  that  he  was  the  Parlia- 
mentary agent  of  the  petitioners,  and  had  acted  as  vhe 
conducting  agent  of  Mr.  Whitworth,  one  of  the  two 
candidates  at  the  late  election  in  Drogheda ;  that  the 
respondent,  Dr.  O'Leary,  was  the  only  other  candidate, 
and  that  Dr.  O'Leary  was  returned  as  the  candidate 
elected,  and  elected  by  a  majority  of  ten  votes ;  that 
the  deponent  was  advised  by  counsel  that  Mr.  Whit- 
worth shouli  have  been  declared  elected,  and  that  the 
m^ority  for  Dr.  O'Leary  was  a  colourable  one,  and 
had  been  created  by  the  reception  of  voting  papers 
improperly  filled  up,  and  marked  so  as  to  |ead  to  the 
identification  of  the  voters,  for  from  45  to  50  ballot 
papers  had  been  received  and  counted  by  the  returning 
officer,  though  objected  to  on  behalf  of  Mr.  Whitworth, 
which  had  a  cross  marked  on  them  after  and  opposite 
the  name  of  Dr.  O'Leary,  and  in  the  same  compartment, 
instead  of  being  marked  outside  the  vertical  line  at  the 
right  hand  side  of  the  name ;  that  a  petition  had  been 
duly  presented  against  the  return  of  the  said  respondent, 
and  that  deponent  was  advised  that  a  scrutiny  of  the 
ballot  papers  was  essential  to  justice,  and  necessary  in 
order  to  enable  the  petitioners  to  question  the  validity 
of  said  election. 

Heron,  Q.C.  (with  him  Nicholls),  for  the  petitioners, 
in  support  of  the  motion,  cited  re  Tyrone  Election 
Petition,  It.  R.  7,  C.  L.  190 ;  re  Athlone  Election  Petition, 
8  Ir.  L.  T.  Notanda,  88 ;  35  &  86  Vict  c.  33,  sch.  I,  p,  1, 
r.  40.  They  asked  that  the  order  should  go  for  an  in- 
spection both  of  the  rejected  ballot  papers,  and  the  ballot 
papers  objected  to  yet  received,  as,  unless  there  was 
a  scrutinv  at  the  trial,  it  would  be  necessary  to  have 
a  general  inspection  then,  and  time  would  be  saved 
by  having  it  now,  while  it  would,  also,  enable  them 
to  be  prepared  if  a  scrutiny  were  entered  upon  at 
the  trial. 

Porter,  Q.C.  (with  him  Killen),  for  W.  H.  O'Leary, 

one  of  the  respondents,  contra The  case  of  the  Athlone 

Election  Petition  was  the  converse  of  the  present,  and 
the  motion  there  made  was  not  so  extensive  as  this 
application,  as  now  presented  on  the  argument  for  the 
petitioners;  and  none  so  extensive  has  been  granted 
here  or  in  England.  This  is  in  effect  an  application 
for  a  preliminary  scrutiny,  but  seeking  to  inquire  into 
matters  which  would  be  outside  a  scrutiny.  In  the 
Athlone  case  the  order  was  sought  for  the  purpose  of 
inspecting  the  rejected  ballot  papers. 

iLAW8o^f,  J — There  is  no  doubt  that  there  would  be 
a  right  to  an  inspection  of  rejected  ballot  papers  in  a 
proper  case  for  it ;  and  in  principle  I  think  there  is, 
also,  a  right  to  have  an  inspection  of  ballot  papers 
which  were  received  by  the  i-etuming  officer  contrary 


to  objection.  That  the  returning  officer's  deciaon  is 
final  does  not  take  away  any  right  to  inspection.] 
This  is  a  mere  fishing  appUcation,  to  assist  the  petitioners 
in  spelling  out  a  case.  We  do  not  deny  that  the  Court 
has  jurigdictjon  to  make  the  orders  but,  before  such  an 
exercise  of  its  power,  an  overwhelming  case  of  con- 
venience must  be  made  out.  Here,  however,  the  applica- 
tion is  unnecessary,  frivolous,  and  vexatious.  Upon  the 
showing  of  the  affidavit  of  the  petitioners'  agent,  they 
seem  quite  familiar  with  the  papers  for  the  scrutiny  of 
which  this  motion  is  now  made.  There  are  charges  in 
the  petition  of  bribery,  &c,  and  recriminating  charges, 
and  if  these  were  proved  the  scrutiny  would  be  wholly 
unnecessary.  The  decision  of  these  matters  of  fact  should 
be  preliminary  to  a  scrutiny.  The  secrecy  of  the  ballot 
should  be  most  jealously  guarded.  The  scrutiny  of  the 
voters  in  the  case  of  Clare  County  Election,  1833,  2  P. 
R.  &  D.  241,  was  not  entered  into  until  after  allega- 
tions of  treating,  bribery,  and  intimidation  were 
decided.  So,  in  the  Lyme  Regis  case,  1848,  1  P.  R.  & 
D.  26,  and  in  the  District  of  Wigton  Burgh's  case,  1853, 
2  P.  R.  &  D.  134,  the  more  convenient  course  was  held 
to  be,  that  the  consideration  of  the  other  matters 
alleged  in  the  petition  should  be  preliminary  to  the 
scrutiny  of  the  votes.  In  Leigh  and  Le  Marchant's 
Election  Law,  p.  76,  the  usual  procedure  is  stated : — 
"The  inquiry  by  way  of  scrutiny  is  sometimes  entered 
into  before  the  other  charges  in  the  petition  are  disposed 
of,  but  this  is  not  an  expedient  course,  since  it  is  possible 
that  those  defending  the  seat  will,  by  the  above  section, 
be  able  to  disqualify  the  candidate  for  whom  the  seat  is 
claimed.  The  general  charges  should,  therefore, 
usually  be  gone  into  first.  ...  If  the  petitioner  is 
disqualified,  a  scrutiny  of  votes  may  still  take  place,  for 
the  purpose  of  showing  that  the  respondent  has  not 
really  a  majority  of  legal  votes,  even  though  the 
respondent  is  declared  not  to  have  been  guilty  of 
corrupt  practices."  Kot  only  is  the  order  sought  at  a 
stage  in  the  procee<lings  when  to  grant  it  would  be  a 
novelty,  unnecessary,  contrary  to  the  principles  of  the 
Ballot  Act  and  to  the  course  pointed  out  in  Leigh  and 
Le  Merchant  as  usual,  but  it  is,  moreover,  a  fishing 
scrutiny,  which  the  Court  will  not  encourage.  We 
would  still  be  entitled  to  go  on  with  a  scrutiny  at  the 
trial. 

[Lawson,  J I  am  not  disposed  to  make  an  order 

so  extensive  as  that  contended  for.  I  should  be  in- 
clined to  make  an  order  following  that  made  in  the 
T)/rone  Election  case.] 

If  an  order  is  to  be  made  at  all,  we  would  prefer 
that  there  should  be  an  inspection  of  the  received  ballot 

papers,  as  we  also  might  be  advantaged.    [^Heron,  Q.C 

As  regards  the  rejected  papers,  the  Clerk  of  the  Hanaper 
can  attend  at  the  trial  with  them  in  a  separate  packet, 
to  be  opened  if  necessary.] 

J.  B.  Falconer,  for  the  returning  officer  R.  B.  Daly, 
the  other  respondent,  applied  for  costs  of  appearing,  and 
referred  to  the  Athlone  case. 

NichoUs,  in  reply. 

Ordered,  that  the  Clerk  of  the  Crown  and  Hanaper  do,  on 
Monday  the  27th  inst.,  at  the  hour  of  1 2  o'clock,  allow  an 
inspection  of  the  ballot  papen  admitted  and  received  by  the 
returning  otficer  at  the  election  for  the  said  borqngh,  to  Mr. 
Henry  Clinton  and  Mr.  Yerdon  on  behalf  of  the  petitioners, 
and  Mr.  J.  G.  Healy  and  Mr.  John  Downs  on  behalf  of  the 
respondents.  Let  every  precaution  be  taken  by  the  Clerk 
of  the  Crown  and  Hanaper  not  to  permit  of  the  inspection  of 
any  other  document,  or  documents,  than  said  papers.  And 
let  the  costs  of  this  motion,  and  of  the  said  inspection,  l>e 
costs  for  the  successful  party  in  this  election  petition 
matter. 
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Magbb  v.  Mabquis  of  Bath. 


rCiB.  C. 


MONAGHAN  ASSIZES. 

Reported  by  R.  Domniix,  Esq.,  Barrister-at-Law. 

(Before  Fitzgbbai,o,  J.) 

Maqes  v.  Marquis  of  Bath. 

July    10,    1874 Ulster    tenant-right — Acquiring  the 

tenant'right- — Toting,  without  in-coming  payment,  by  land- 
lord  in  possession. 

Lands,  anciently  subject  to  the  Ulster  tenant-right 
custom — part  of  an  estate  on  which  the  custom  was  denied 
from  1851/0  1860 — were,  in  the  famine  years,  surrendered 
by  the  tenants,  who  left  white  owing  arrears  of  rent  and  were 
assisted,  by  the  landlord,  to  emigrate.  The  lands  remained 
unlet  for  several  years,  and  were,  in  1857,  re-let  to  a 
tenant  who  made  no  in-coming paf/ment,and  who  afttrmards, 
being  in  arrear  of  rent,  surrendered  the  lands  to  the  land- 
lord They  were  subsequently,  in  1859,  re-let  by  the 
landlord,  who  had  occupied  them  in  the  interval,  to  a  tenant 
who  undertook  to  erect  a  dwelling-house  on  the  landi. 

Held,  tJiat  the  re-letting  was  subject  to  the  Ulster  tenant- 
right  custom. 

This  was  an  appeal,  by  the  Marquis  of  Bath,  from  a 
decision  of  the  Chairman,  who  awarded  Magee,  the 
claimant,  £400  under  the  UIst«r  ten.<int-right  custom. 

From  the  claimant's  evidence  it  appeared  that,  in 
IP47-8,  the  farm  had  been  let  to  a  number  of  tenants, 
who  fell  into  arrears.  The  Marquis  of  Bath  assisted  them 
to  emigrate,  and,  in  1853,  took  the  land  into  his  own 
hands,  in  which  it  remained  until,  in  1857,  he  let  it  to 
David  Gilmour.  Gilmour  held  it  only  a  year,  and  the 
appellant  took  it  again  into  his  own  hands.  The 
present  claimant,  having  sold  his  own  farm  in  Cavan, 
in  1859,  took  the  farm  in  question,  toother  with  a 
house  and  garden  usually  occupied  with  the  farm, 
pacing  a  year's  rent  to  the  office,  and  undertaking,  in 
writing,  to  expend  £100  in  erecting  a  dwelling-house. 
In  1862  he  got  another  farm.  For  this  he  paid 
£6  lis.  and  half  a  year's  rent  (,£2  9s.  Id.),  maKing 
£9  Os.  Id.,  on  getting  possession.  The  rent  of  the 
two  farms  amounted  to  £36  128.,  and  of  the  house  and 
garden  to  5s.  per  annum- 
Mr.  Lang,  sub -agent,  deposed  that  the  farm  had 
been  formedy  four  farms.  The  tenants  led  in  arrear. 
Some  were  assisted  to  emigrate,  and  some  went  to 
other  estates.  In  1857  Mr.  Gilmour  got  possession  of 
62  acres,  without  paying  anything.  He  gave  up 
possession  in  December,  1857,  owing  £14  98.  rent, 
which  was  lost.  In  1859,  27  acres,  part  of  Gilmour's 
farm,  were  let  to  Magee,  who  paid  the  hanging  gale. 
From  1851  up  to  1860  tenant-right  sales  were  not  per- 
mitted on  the  Bath  estate.  After  I860  sales  were 
permitted,  but  not  in  every  instance.  There  are  1,800 
holdings  on  the  Bath  estate;  £8,000  was  spent  on 
emigration ;  £30,000  was  lost  in  arrears  during  the  bad 
times.  The  rental  is  £21,000  per  annum.  In  the 
famine  years  the  tenant-right  became  a  valueless  com- 
modity. It  would  have  sold  for  something  prior  to  1 860. 
Mr.  W.  S.  Trench  became  agent  in  1851. 

C.  U.  Townshend  deposed — I  was  sub-agent  from 
1851  to  1854.  There  was  no  tenant-right  in  thut  period. 
Some  of  the  land  would  have  fetchtS  a  price,  but  it 
was  not  permitted  to  be  sold.  It  was  broadly  stated 
over  the  estate  that  sales  would  not  be  permitted. 
About  6,0.'0  acres  were  on  hands  at  that  time.  About 
500,  only,  remained  on  hands  when  I  left  in  1854. 

Frederick  Trench  deposed — I  have  been  a<^nt  since 
November,  1872.  I  had  been  sub-agent  since  1868. 
Tenant-right  is  allowed  on  farms  nuld  from  time 
immemorial,  or  where  in  coming  payments  have  been 
made.     The  side  must  be  made  to  an  adjoining  tenant. 


Since  the  Land  Act,  instances  have  occurred  of  tenants 
who  paid  nothing  coming  in,  and  who  were  refused 
leave  to  sell  to  an  adjoining  tenant.  Most  of  these 
tenants  still  remain ;  but  one,  Jackson,  has  left.  He 
got  three  months'  grazing  without  paying  anything  for 
it,  but  that  was  b^use  nis  cattle  had  foot  and  mouth 
disease.  If  the  adjoining  tenant  does  not  offer  a 
reasonable  price,  or  is  objectionable,  I  tell  the  selling 
tenant  to  bring  me  a  purchaser  from  the  townland. 

Andrews,  Q.C.  (with  him  Monroe),  for  the  claimant, 
contended  that  the  htnds  were,  by  reasonable  implication, 
let  subject  to  the  Ulster  custom ;  and  that  the  words 
in  the  Ist  section  of  the  Land  Act^"  Where  the 
landlord  has  purchased  or  acquired  from  the  tenant 
the  Ulster  tenant-right  custom  to  which  his  holding  is 
subject,  such  holding  shall  thenceforth  cease  to  be 
subject  to  the  custom" — applied  to  a  tenant  claiming 
compensation  who  had  disposed  of  his  tenant-right 
claim  to  the  landlord,  and  not  to  any  succeeding  tenant 
of  such  lands,  who  might  or  might  not  be  subject  to 
the  custom  according  to  the  terms,  express  or  reason- 
ably implied,  of  the  letting. 

Falkiner,  Q.C.  (with  him  Elrington,  Q,C.,  Porter, 
Q.C.,  and  Orr),  for  the  respondent,  contended  that  the 
landlord,  by  assisting  former  tenants  of  these  lands  to 
emigrate,  and  foregoing  arrears  of  rent,  had  "  purchased 
or  acquired"  the  custom  within  the  meaning  of  the 
section,  and  that,  consequently,  the  lands  were  statut- 
ably  rendered  incapable  of  being  ever  again  subjected 
to  the  custom. 

FiTZCKBALD,  J. — In  this  case,  in  which  the  Marquis 
of  Bath  ia  the  appellnnC  and  Henry  Mag^e  the  respoudent, 
the  claimant  cluma  £70U  under  the  Ulster  custom  for  the 
value  of  his  tenant-right,  and  the  CLairman  in  the  Court 
below  gave  a  decree  for  £445,  and  from  that  decree  there  is 
an  appeal.  The  tenancy  was  first  created  for  the  main 
portion  of  the  holdiDg  in  November,  1859,  and  {or  the 
small  residue  three  years  after.  That  tenancy  was 
not  determined  by  the  ejectment  for  non-payment  of 
rent  in  1870,  nor  by  the  memorandum  of  agreement  in 
May,  1871,  which  was  not  acted  upon.  The  tenancy  was 
not  determined,  because  the  ordinary  conseqnenoes  of 
redemption  ensued,  and  we  are  thns  dealing  with  a  tenancy 
created  before  August,  1870,  and  terminated  by  a  notice  to 
quit  in  1878.  The  evidence  was  quite  sufficient  to  establish, 
and  did  establish  to  my  satisfaction,  that  a  nsage  which 
would  come  within  the  denomination  of  the  Ulster  tenant- 
right  custom  had  existed  on  the  part  of  the  estate  of  the 
l^rqais  of  Bath,  to  which  the  lands  in  question  belong, 
and  still  exists,  save  where  before  the  pasmng  of  the  statute 
that  usage  had  been  extinguished  and  not  revived.  The 
daimaot  had  been  refused  permission  to  sell  the  land,  and 
he  had  therefore  established  a  prima  fucie  case.  The 
answer  of  the  landlord  was  that,  prior  to  the  creation  of  the 
tenancy  he  had  acquired  the  farm  from  the  then  tenants, 
thus  abrogating  the  tenant-right  custom  within  the  meaning 
of  the  first  section  of  the  Act,  and  that,  therefore,  the 
holding  ceased  to  be  subject  to  the  custom.  The  matters 
of  fiust,  established  by  the  evidence  given  on  the  part  of  the 
landlord,  were  these  : — There  was  no  doubt  that  these  lands 
were  subject  to  the  usage  before  1863.  Now,  in  what  was 
called  the  "bad  times,"  the  tenants  abandoned  the  posses- 
sion in  1853,  owing  some  arream,  and  some  were  assisted  to 
emigrate.  On  the  lands  coming  into  the  hands  of  the 
Marquis  of  Bath,  they  remained  in  bis  posssesiun  for  some 
time,  until  they  were  let  to  a  man  named  Gilmonr  in  1857. 
He,  too,  abandoned  the  possession  in  1858,  owing  some 
arrears.  The  letting  tu  tlie  present  claimant  took  place  in 
1859.  It  was  on  those  circumstances  the  Marquis  of  Bath 
rested  his  case  of  the  aequiaition  of  the  tenant-right.  It 
was  urged  that  the  landlord,  having  thns  got  possession  free 
of  any  tenancy  or  claim,  bad  acquired  from  the  tenant 
the  tenant-right  custom,  and  that  thenceforth  the  holding — 
that  is,   the  parcel  of  land— ceased  to  be  subject  to  it. 
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ClB.  C] 


Magbb  v.  Marquis  of  Bath. 


[ClH.  C. 


Whether  there  wfks  such  an  acquisition  as  would  come 
within  the  meaning  of  the  statute  mnj  be  doubted.  The 
motion  of  the  Act  would  seem  to  have  reference  to  cases 
where  the  landlord  had  purchased  up  the  tenant's 
interest,  with  a  view  to  extinguish  the  usage.  That 
there  was  an  acquisition  of  this  kind  in  the  present 
instance  may  be,  as  1  before  remarked,  reasonably  doubted  ; 
but  on  this  question  I  do  not  propose  to  express  any 
opinion.  I  am  unable  to  adi>pt  the  reasoning  on  this 
subject  of  the  Chiurman  of  the  county  Antrim,  in  the 
case  of  Wiliiamton  v.  Lord  Antrim  (7  IB.  L.  T.  R.  157), 
or  of  Mr,  Butt  in  his  book  on  the  Land  Act,  pages 
677,  57y.  The  question  is  of  such  importance  that, 
if  it  arose  so  directly  an  to  necessitate  a  decision,  I 
should  certainly  reserve  it  for  the  Court  for  Land  Cases 
Reserved.  I  have  no  doubt  whatever  on  one  matter 
of  fact,  and  that  is,  that  whenever  it  comes  to  be 
investigated  it  will  be  found  in  multitudinous  cases  that, 
where  before  the  passing  of  the  Act  the  land  had  come  into 
the  possession  of  the  landlord  freed  from  any  tenancy  nr 
claim,  and  was  re-let  by  him,  the  new  letting  was  considered 
to  be  subject  to  the  usage,  and  treated  and  dealt  with 
accordingly.  As  the  dealings  by  which  the  landlord  is  xaid 
to  have  acquired  the  tenant-iigtit,  as  well  as  the  letting  to 
the  claimant,  took  place  liefore  the  passing  of  the  Land  Act, 
there  can  be-no  doubt  that  in  one  sense  the  land,  when  it 
came  into  the  landlord's  bands  before  the  letting  to  the 
claimant,  was  not  subject  to  any  custom  or  usage.  Tenai.t- 
right,  before  the  passing  of  the  Land  Act,  was  not  recog- 
nized by  law.  It  bad,  in  fact,  no  legal  existence — it  whs 
tbe  orvation  of  the  landlord's  will.  No  sale  could  take 
place  without  his  consent,  and  the  Uw  did  not  in  any  way 
interfere  with,  or  abridge  his  right  to  determine  the  tenancy, 
nr  impose  any  obligation  on  him  to  give  compensation. 
Tenant-right  was  then  merely  a  moral  obligation,  enforced 
by  tbe  pressure  of  public  opinion.  The  landlord  migtithave 
given  notice  that  for  the  future  he  would  not  recognize  or 
give  effect  to  the  custom,  or  he  might,  vnthout  any  notice, 
refuse  to  give  force  to  it.  But  if  in  one  sense  land  which, 
before  tbe  passing  of  tbe  Act,  came  into  poxsession  of  the 
landlord  freed  from  any  tenancy  or  claim,  might  be  said  to 
be  no  longer  subject  to  the  prevailing  usage,  it  seems  equally 
dear  that  on  a  new  letting,  before  the  passing  of  the  Land 
Act,  the  landlord  might  expressly  recognize  the  usage  such 
as  it  was,  or  the  new  letting  might  be  entered  into  under 
such  circumstances  as  by  fair  implication  to  be  subject  to  the 
usage  existing  on  the  estate,  whatever  force  it  might  have. 
The  question  I  now  propose  to  consider  as  a  question  of 
fact  is,  whether  the  letting  to  the  claimant  in  1859  was,  by 
fair  implication,  exclnded  from  or  included  in  the  ussge  of 
tenant-right  then  prevailing  on  the  estate.  We  are  now 
dealing  with  an  estate  on  which  the  usage  generally 
prevailed,  and  on  which  the  tenants,  who  had  been  ez- 
amiued  in  the  case,  had  stated  that  sales  had  not  been  pre- 
vented, provided  they  ha'l  been  conducted  according  to  the 
rules  of  the  estate,  which  were,  that  an  adjoining  tenant 
would  have  the  preference  if  he  offered  a  reasonable  sum, 
and  that  the  in-coming  tenant  would  have  to  be  accepted  by 
the  landlord.  Tbe  evidence  I  propose  principally  to  refer 
to  is  that  of  Mr.  Townshend,  Mr.  Lang,  and  Mr.  Trench. 
Mr.  Townshend  came  to  the  estate  as  under-agent  io  the 
year  1861,  and  continued  in  that  capacity  until  July,  1854. 
He  stated,  in  his  evidence,  that  the  usnge  did  not  prevail  on 
tbe  estate  in  those  years.  Mr.  Lang  said  that  it  was  per- 
mitted again  io  1860.  That  just  exactly  illustrated  the 
character  of  what  was  called  tenant-right  before  the  passing 
of  tbe  Act.  It  was  at  the  will  of  the  landlord  and  was  the 
creature  of  his  pleasure.  It  existed  before  tbe  "  bad  times," 
but  in  those  years  of  distress  it  ceased  to  be  of  any  value. 
Mr.  Townshend  stated  that  the  difficulty  in  thosia  days  was 
not  to  get  purchasers  of  tenant-right,  but  to  get  solvent 
tenants.  Tbere  was,  he  said,  a  large  tract  of  land,  of  about 
6,000  acres,  on  which  there  were  no  tenants.  The  evidence 
of  Mr.  Lang  was  that  the  tenant-right  was  created  by  the 
landlord's  will,  and  abrogated  at  his  pleasure.  I  gave  the 
utmost  weight  to  what  Mr.  Tjang  said,  as  I  considered  him 
am  excellent  and  truthful  witness.    'The  evidence  of  Mr. 


Trench  is  not  of  so  much  importance  as  the  others,  because 
be  has  been  only  a  short  time  connected  with  the  estate,  he 
having  been  appointed  agent  in  1872.  I  cannot  give  effect " 
to  his  statement  that  tenant-right  had  only  existed  on 
holdings  that  had  been  occupied  by  the  ancestors  of  the 
tenants  from  time  immemorial.  In  coming  to  deal  with  tbe 
cnse  made  by  tbe  claimant,  the  firxt  thing  to  be  observed  is 
that  be  was  a  stranger  to  the  county  and  to  the  estate.  He 
came  from  a  neighbouring  county  and  a  different  estate, 
where  he  had  held  a  farm,  and,  I  suppose,  disposed  of  it  in 
tbe  usual  way.  He  came  to  a  county  where  tenant-right 
pretty  generally  prevails,  and  to  take  lands  which  had 
aotusdly  been  subject  to  it.  He  agreed  to  become  tenant 
in  November,  1859.  I  do  not  pause  to  consider  whether  the 
claimant  was  invited  by  Mr.  Trench,  or  whether  Mr. 
Trench  was  solicited  to  accept  him — it  seems  tr)  me  to  l>e  of 
no  moment  whatever.  By  the  agreement  which  was  signed 
on  the  occasion  Magee  undertook  to  pay  a  year's  rent,  not 
as  arrears,  and  that  be  should  expend  £100  in  erecting  a 
dwelling-house.  It  seems  dear  from  this  that  the  tenant 
was  to  pay  a  fine  or  purchase-money.  He  was  to  pay  tbe 
entire  year's  rent  of  1858,  not  as  arrears,  for  the  land  had 
been  in  the  hands  of  the  Marquis  of  Bath  for  the  year.  If 
he  came  in  as  an  ordimuy  yearly  tenant,  there  was  no 
reasonable  ground  for  asking  him  to  pay  the  previous 
year's  rent,  which  was  not  arrears,  nor  would  it  Iw  leaaon- 
able  to  ask  him  to  put  himself  under  the  obligation  to  pay 
^100,  to  be  applied  in  erecting  a  house  on  the  farm.  £ 
presume  the  house  already  upon  it  must  have  been 
considered  unsuitable  for  the  residence  of  a  tenant.  It 
appeared,  further,  that  be  was  to  come  in  nnder  the 
ordinary  roles  of  the  estate.  Recollect  we  are  dealintr 
here  with  a  stranger  to  the  estata  It  has  been  stated 
by  Mr.  Townshend,  I  think,  that  notice  was  given  iu 
the  office  that  tenant-right  did  not  prevail  on  the  esLite. 
But  no  notice  of  this  kind  was  given  to  tbe  claimant. 
If  it  was  intended — as  it  was  in  tbe  power  of  the  landlord 
to  determine — that  this  holding  was  not  to  be  subject  to 
tbe  ordinary  custom  and  usage  of  the  estate,  Mr.  Steoart 
Trench  should  have  so  informed  the  tenant.  If  sndl  a  diing 
had  been  stated  to  Magee,  he  would  have  said,  "  What 
security  have  II  I  am  paying  a  year's  rent,  and  yon  are 
placing  me  under  an  obligation  to  erect  a  dwelling-house 
and  improve  the  land,  and  yet  at  the  end  of  the  first  year 
you  may  say  my  tensncy  has  ceased."  As  far  as  we  can 
judge,  in  the  lamented  absence  of  Mr.  Stenart  Trencb, 
nothing  of  the  kind  seems  to  have  taken  place.  We  are  left 
to  draw  an  inference,  and  the  inference  which  I  deduce  is, 
that  Magee  was  led  to  believe,  and  did  believe  that  he  was 
accepted  as  tenant  in  the  ordinary  way,  with  the  benefit  of 
the  custom  then  prevailing  genertdly  on  tbe  estate.  Matten 
continued  in  this  way  until  1870,  when  the  Land  Act  waa 
passed,  and  what  was  before  a  oa^tom  depending  on  tbe  will 
of  tbe  landlord  became  law,  and  it  is  under  that  Act  tbe 
claimant  seeks  for  compensation.  It  is  a  fair  inference  that 
this  farm  was  let  on  tbeee  conditions,  and  it  is  now  to  be  so 
considered.  That  iwing  so,  although  the  tenant  miscon- 
ducted himself,  there  was  nothing  to  deprive  bim  of  his 
right  to  compensation.  I  do  not  give  any  effect  tu  tbe 
conversation  with  Mr.  Trencb.  I  rely  entirely  on  the  written 
evidence  to  show  that  this  tenant  is  entitled  to  the  benefit  of 
the  usage. .  It  remuns  for  me  to  say  how  far  I  am  to  inter- 
fere with  tbe  Chairman's  decision.  I  think  the  amount 
awarded  is  excessive.  I  am  inclined  to  rest  my  judgment 
very  much  on  the  evidence  of  Eakins.  I  co11ei-t  from  his 
testimony  that  Magee  was  willing  to  accept  £300,  if  he  got 
the  consent  of  the  agent.  Mr.  Trench,  also,  fixed  the  price  at 
£300.  And  I  will,  therefore,  affirm  the  Chairman's  dedsion, 
but  reiloce  the  amount  to  £800,  deducting  £36  12s.  for  rent 
and  taxes.  I  wish  to  observe,  however,  that  this  case  is  t<>  be 
considered  by  itsdf,  depending  on  its  special  nircumstuices, 
and  I  do  not  express  any  opinion  upon  other  and  latger 
questions  whidi  have  been  referred  to  daring  its  hearing. 

Attorney  for  the  claimant :  R.  E.  Bailie. 
Attorneys    for    the    respondent:  Jas.  Murland  and 
Edward  Gibson. 
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PUBLIC    GENERAL    STATUTES, 
37°  &  38°  VICTORIA  (1874). 

(  ^^  The  Important  Statutes  only  are  tel  out  at  length. ) 


Cap.  L 

An  Act  to  apply  the  sum  of  one  million  four 
hundred  and  twenty-two  thousand  seven  hun- 
dred and  ninety-seven  pounds  fourteen  shil- 
lings and  sixpence  out  of  the  Consolidated 
Fund  to  the  service  of  the  years  ending  the 
thirty-first  day  of  March  one  thousand  eight 
hundred  and  seventy-three  and  one  thousand 
eight  hundred  and  seventy-four. 

l2Sth  March  1874.] 

Cap.  n. 

An  Act  to  apply  the  sum  of  seven  million  pounds 
out  of  the  Consolidated  Fund  to  the  service 
of  the  year  ending  the  thirty-first  day  of 
March  one  thousand  eight  hundred  and 
seventy-five.  [30tA  March  1874.] 

Cap.  m. 

An  Act  to  enable  the  Secretary  of  State  in  Coun- 
cil of  India  to  raise  Money  in  the  United 
Kingdom  for  the  Service  of  the  Government 
of  India.  [30<A  March  1874.] 

Cap.  IV. 

An  Act  for  punishing  Mutiny  and  Desertion,  and 
for  the  better  payment  of  the  Army  and  their 
Quarters.  [24«A  Apra  1874.] 

Cap.  V. 

An  Act  for  the  Regulation  of  Her  Majesty's 
Royal  Marine  Forces  while  on  shore. 

[24<A  April  1874.] 


Cap.  VL 

An  Act  to  amend  the  Acts  relating  to  Cattle 
Disease  in  Ireland. 

[21«<  Maif  1874.] 

WHEREAS  by  "The  Cattle  Disease  Act  (Ireland), 
» 4  so  Vict.  1866,"  power  was  given  to  the  Lord 
Lieutenant  or  other  chief  governor  or 
governors  in  Ireland,  in  the  manner  in  the  said  Act 
mentioned,  to  make  such  orders  and  regulations  as 
to  him  or  them  might  seem  necessary  for  the  more 
effectually  preventing  the  spreading  of  contagious  or 


infectious  disease  amongst  cattle,  and  for  the  other 
purposes  in  the  said  Act  mentioned ;  and  by  the  said 
Act  provi^on  was  made  for  defraying  the  expenses 
necessary  for  the  purpose  of  carrying  the  said  Act  into 
execution,  and  for  other  purposes  in  the  said  Act  men- 
tioned, by  means  of  a  rate  to  be  assessed,  subject  to 
the  limitations  and  in  the  manner  prescribed  oy  the 
said  Act,  upon  the  several  Poor  Law  unions  in  Imand 
in  proportion  to  the  net  annual  value  of  the  rateable 
property  therein,  according  to  the  valuation  in  force 
for  the  time  being : 

And  whereas  by  the  said  Act  provision  was  made  in 
case  the  amount  so  assessed  should  be  insufficient  that 
such  further  snms  as  should  be  required  should  be 
raised  by  means  of  further  rates  to  be  assessed  subject 
to  the  Umitations  and  in  the  manner  prescribed  by  the 
said  Act ;  and  in  case  occasion  should  not  arise  for  the 
application  to  the  purposes  aforesaid  of  the  whole  or 
any  part  of  any  moneys  so  raised,  then  that  all  such 
mon^s,  or  the  remainug  balance  of  the  same,  should 
be  paid  over  to  the  treasurers  of  the  said  Poor  Law 
unions,  and  be  applied  in  manner  provided  by  the  said 
Act: 

And  whereas  the  purposes  to  which  such  moneys 
might  be  applied  under  the  authority  of  the  said  Act 
S3  £  34  Vict  were  extended,  and  the  said  Act  was 
"=■**•  amended  by  "The  CatUe  Disease  (Ire- 

land) Amendment  Act,  1870:" 

And  whereas  under  the  authority  and  for  the  pur- 
poses of  the  first-recited  Act  a  certain  sum  of  money 
was  raised,  but  inasmuch  as  there  was  only  occasion  to 
expend  for  the  said  purposes  a  part  of  such  sum,  the 
balance  was  paid  over  to  the  treasurers  of  the  said 
unions  respectively,  as  provided  by  the  said  Act : 

And  whereas  a  further  sum  being  now  required  to  be 
rMsed  for  the  purposes  of  the  said  Act,  doubts  have 
arisen  whether  the  powers  in  that  behalf  conferred  by 
the  recited  Acts  apply  to  and  include  cases  where  a 
portion  of  the  previous  levy  has  been  paid  over  to  the 
treasurers  of  unions,  and  it  is  expedient  such  doubts 
should  be  removed : 

Be  it  therefore  enacted,  &c. :  .  .  . 

Short  tiUe.  1.  This  Act  may  be  cited  for  all  pur- 

poses as  "  The  Cattle  Disease  (Ireland)  Acts  Amend- 
ment Act,  1874,"  and  the  recited  Acts  and  this  Act 
may  be  cited  for  all  purposes  as  "  The  Cattle  Disease 
(Ireland)  Acts,  1866-1874." 

Amendment  of  2.  It  is  hereby  declared  that  the  pro- 
39  *  30  Y\A.  c.  i.  vioons  of  section  thuteen  of  "  The  Cattle 
Disease  Act  (Ireland),  1866,"  extend 
and  apply  to  each  and  every  case  in  which,  for  the 
purposes  of  carrying  into  execution  The  Cattle  Disease 
(Ireland)  Acts,  1866^1874,  and  for  the  purposes  therein 
mentioned,  any  sum  of  money  shall  be  required,  whe- 
ther such  case  shall  arise  after  the  disbursement  of  any 
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gum  or  Boms  raised  under  the  prorinong  of  the  said 
Acts,  or  any  of  them,  or  after  the  repayment  of  any 
snch  sum  or  gums,  or  any  part  thereof,  to  the  treasurers 
of  Poor  Law  unions  under  the  said  provisions. 

Provided  always,  that  no  certificate  or  order  under 
the  authority  of  the  said  section  thirteen  of  "The 
Cattle  Disease  Act  (Ireland),  1866,"  shall  authorise 
the  assessment  at  any  one  time  of  more  than  one  half- 
penny in  the  pound  on  the  net  annual  value  of  the 
rateable  property  in  any  Poor  Law  union,  according  to 
the  valuation  in  force  for  the  time  being. 


Cap.  VIL 

An  Act  to  amend  the  Law  respecting  the  payment 
of  the  Assistant  Judge  of  the  Court  of  the 
Sessions  of  the  Peace  for  the  county  of  Mid- 
dlesex, and  his  deputy^  and  the  Chairman  of 
the  Second  Court  at  such  Sessions. 

[21it  May  1874.] 


Cap.  VnL 

An  Act  to  make  provision  for  the  taking  of  Har- 
bour Dues  in  the  Isle  of  Man. 

[21st  May  1874.] 

Cap.  IX. 

An  Act  to  authorise  an  Advance  oat  of  the  Con- 
solidated Fund  of  the  United  Kingdom  to 
the  Public  Works  Loan  Commissioners,  for 
enabling  them  to  make  Loans  to  School 
Boards  in  pursuance  of  the  Elementary  Edu- 
cation Act,  187S.  [21st  May  1874.] 

Cap.  X. 

An  Act  to  apply  the  sum  of  thirteen  million 
pounds  out  of  the  Consolidated  Fund  to  the 
service  of  the  year  ending  the  thirty-first  day 
of  March  one  thousand  eight  hundred  and 
seventy-five,  [21«<  May  1874.] 


Cap.  XI. 

An  Act  for  altering  the  shooting  season  for  Grouse 
and  certain  other  Game  Birds  in  Ireland. 

[21^  May  1874.] 

WHEREAS  under  an  Act  of  the  Parliament  of  Ire- 
land, of  the  thirty-seventh  year  of  the  reign  of  King 
87  o.  a,  c.  n.  George  the  Third  (chapter  twenty-one), 
intituled  "An  Act  to  amend  the  Game 
Laws,"  the  shooting  season  in  Ireland  for  moor  game 
and  grouse  begins  on  the  twentieth  day  of  August,  and 
it  is  expedient  that  the  law  in  Ireland  be  in  that  respect 
altered: 

Be  it  therefore  enacted,  &c. :  .  .  . 

SSnrisS' *°  '•  '"^^  ^■'^  ^*"  °^  '^®  Parliament  of 
J^ia  Ireland.  Ireland  shall  be  read  and  have  effect  as  if 
with  respect  to  moor  g^me  and  grouse 
the  twelfth  day  of  August  had  been  mentioned  through- 
out that  Act  instead  of  the  twentieth  day  of  August.  - 

Short  twe.   •  2.  This  Act  may  be  cited  as  The  Game 

Birdf  (Ireland)  Ac^  1674. 


Cap.  Xn. 

An  Act  to  make  provision  for  the  transfer  of  the 
assets  and  liabilities  of  the  Bengal  and  Madras 
Civil  Service  Annuity  Funds,  and  the  Annuity 
Branch  of  the  Bombay  Civil  Fund,  to  the 
Secretary  of  State  for  India  in  Council. 

[8th  June  1874.] 

Cap.  XTTT. 

An  Act  to  extend  to  the  present  Bishop  of  Cal- 
cutta the  Regulations  made  by  Her  Majes^ 
as  to  the  leave  of  absence  of  Indian  Bishops. 

[8/A  June  1874.] 


Cap.  XIV. 

An  Act  to  render  valid  Marriages  heretofore 
solemnized  in  the  Chapel  of  Ease  called 
"  Saint  Paul's  Church  at  Pooley  Bridge,"  in 
the  parish  of  Barton  in  the  county  of  West- 
morland. [8tA  June  1874.] 


Cap.  XV. 

An  Act  to  amend  the  Act  of  sixteenth  and  seven- 
teenth Victoria,  chapter  one  hundred  and 
nineteen,  intituled  "An  Act  for  the  Sup- 
pression of  Betting  Houses." 

[m  June  1874.] 

WHEREAS  it  is  expedient  to  amend  the  Act  of  the 
session  of  the  uxteenth  and  seventeenth  years  of  the 
reign  of  Her  present  Majesty,  chapter  one  hundred 
and  nineteen,  intituled  "  An  Act  for  the  suppression  of 
Betting  Houses,"  and  to  extend  the  provisions  of  such 
Act  to  Scotland : 
Be  it  enacted,  &c :  .  .  . 


Act  to  be  con- 
fltraed  with 
16  &  17  Viet. 
e.U». 


Commencement 
of  Act. 


1.  This  Act  shall  be  construed  as  one 
with  the  Act  of  the  session  of  the  six- 
teenth and  seventeenth  years  of  the  reign 

of  Her  present  Majesty,  chapter  one  hundred  and 
nineteen,  intituled  "An  Act  for  the  suppression  of 
Betting  Houses"  (in  this  Act  referred  to  as  the  prin- 
cipal Act),  and  the  principal  Act  and  this  Act  may  be 
Short  tiue.  cited  together  as  the  Betting  Acta,  1853 

and  1874,  and  each  of  them  may  be  cited  separately  as 
the  Betting  Act  of  the  year  in  which  it  was  passed. 

2.  This  Act  shall  not  come  into  opera- 
tion until  the  thirty-first  day  of  July 

one  thousand  eight  hundred  and  seventy-four. 

''n°*»dTmSir        ^'  ^^^^    *"y  letter,  cuxiular,  tde- 
m"o  betttag.  "*  gram,  placard,  handbill,  card,  or  adver- 
tisement is  sent,  exhibited,  or  published, — 
(1.)  Whereby  it  is  made  to  appear  that  any  person, 
either  in  the  United  Kingdom  or  elsewhere, 
will  on  application  give  information  or  advice 
for  the  purpose  of  or  with  respect  to  any  such 
bet  or  wager,  or  any  such  event  or  contin- 
gency as  is  mentioned  in  the  principal  Act,  or 
will  make  on  behalf  of  any  other  person  any 
such  bet  or  wager  as  is  mentioned  in  the 
]>rijicipal  Act ;  or, 
(2.)  AVith  intent  to  induce  any  person  to  ai^y  to 
any  house,  office,  room,  or  place,  or  to  any 
person,  with  the  view  of  obtaining  infbrma- 
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tion  or  advice  for  the  purpose  of  any  such  bet 
or  wager  or  with  respect  to  any  such  event  or 
contingency  as  is  mentioned  in  the  principal 
Act;  or, 
(3.)  Inviting  any  person  to  make  or  take  any  share 
in  or  in  coilnecti<m  with  any  such  bet  or 
wager; 

every  person  sending,  exhibiting,  or  publishing,  or 
causing  the  same  to  be  sent,  exhibited,  or  published, 
shall  be  subject  to  the  penalties  provided  in  the  seventh 
section  of  the  principal  Act  'with  respect  to  offences 
under  that  section. 


Extenrion  to 
Scotlud. 


4.  The  twentieth  section  of  the  prin- 
dpa]  Act  is  hereby  repealed,  and  the 
principal  Act,  as  amended  by  this  Act,  shall  extend  to 
Scotland,  with  the  following  modifications  and  pro- 
visions : 

(1.)  The  term  "distress"  shall  mean  poinding  and 
sale; 
The  term  "  misdemeanour "  shall  mean  a  crime 
and  offence: 

(2.)  All  ofisnces  or  penalties  under  this  Act  and  the 
principal  Act  shall  be  prosecuted  and  re- 
covered before  the  sheriff  of  the  county  or 
his  substitute  in  the  sheriff  court,  at  the  in- 
stance of  tiie  Procurator  Fiscal,  or  of  any 
private  person,  under  the  provisions  of  the 
Bummaiy  Procedure  Act,  1864,  and  all  the 
jurisdictions,  powers,  and  authorities  neces- 
sary for  the  purposes  of  this  section  are  hereby 
conferred  on  the  sheriSs  and  their  substitutes : 

(3.)  Every  pecuniary  penalty  which  is  adjudged  to 
be  paid  under  this  or  the  principal  Act  shall 
be  paid  to  the  clerk  of  the  court,  and  shall  be 
by  nim  accounted  for  and  paid  to  the  Queen's 
and  Lord  Treasurer's  Remembrancer  on  behalf 
of  Her  Majesty : . 

(4.)  The  thirteenth  and  fourteenth  sections  of  the 
principal  Act  shall  not  apply  to  Scotland,  but 
It  shall  be  competent  to  any  person  who  is 
convicted  under  this  Act  or  the  principal  Act 
to  appeal  against  such  conviction  to  the  High 
Court  of  Justiciary,  in  the  manner  prescribed 
by  such  of  the  provisions  of  the  Act  of  the 
twentieth  year  of  the  reign  of  King  George 
the  Second,  chapter  forty-three,  and  any  Acts 
amending  the  same,  as  relate  to  appeals  in 
matters  criminal,  and  by  and  under  the  rules, 
limitations,  convictions,  and  restrictions  con- 
tained in  the  said  provisions. 


Cap.  XVI. 

An  Act  to  grant  certain  Duties  of  Customs  and 
Inland  Revenue,  to  repeal  and  alter  other 
Duties,  and  to  amend  the  Laws  relating  to 
Customs  and  Inland  Revenue. 

[m  June  1874.] 
Most  Gracious  Sovereign, 
WE,  Your  Majesty's  most  dutiful  and  loyal  subjects, 
the  Commons  of  the  United  Kingdom  of  Great  Britain 
and  Ireland  in  Parliament  assembled,  towards  raising 
the  necessary  supplies  to  defray  Your  Majesty's  public 
expenses,  and  making  an  addition  to  the  public  revenue, 
have  freely  and  voluntarily  resolved  to  give  and  grant 
unto  Your  Majesty  the  several  duties  herein-after  men- 
tioned, and  do  therefore  most  humbly  beseech  Your 
Majesty  that  it  may  be  enacted ;  and  be  it  enacted,  &c. : 


Short  title.  ].  This  Act  may  be  cited  as  "The 

Customs  and  Inland  Revenue  Act,  1874." 


Part    I, 

Cuttoms. 

mgu',  Ac  01^6  thousand  eight  hundred  and  seventy- 

four  the  duties  of  customs  on  the  follow- 
ing articles,  namely,  sugar  not  equal  to  refined,  in- 
cluding cane  juice,  molasses,  almond  paste,  dried  cherries, 
dry  comfits,  confectionery,  not  otherwise  enumerated, 
preserved  ginger,  marmalade,  succadea,  and  all  fruits 
and  vegetaoles  preserved  in  sugar,  not  otherwise  enu- 
merated, shall  cease  and  determine. 

On  and  after,  the  twenty-first  day  of  May  one  thou- 
sand eight  hundred  and  seventy-four  the  duties  of 
customs  on  the  following  kpds  of  sugar,  namely,  brown 
or  white  candy,  refined  sugar,  or  sugar  rendered  by  any 
process  equal  in  quality  uereto,  and  manufactures  of 
refined  sugar,  shall  cease  and  determine. 

On  and  after  the  first  day  of  May  one  thousand 
eight  hundred  and  seventy-four  the  drawbacks  on 
sugar  refined  in  Great  Britain  or  Ireland  which  were 
allowed  by  the  Act  of  the  thirty-sixth  and  thir^- 
seventh  years  of  Her  Majesty 'p  reign,  chapter  eighteen, 
shall  cease  and  determine. 


Onuitofciutonia 
dnties  on  tea. 


3.  The  duties  of  customs  now  charged 
on  tea  shall  continue  to  be  levied  and 
charged  on  and  after  the  first  day  of  August  one 
thousand  eight  hundred  and  seventy-four  until  the  first 
day  of  August  one  thousand  eight  hundred  and  seventy- 
five  on  importation  into  Great  Britain  or  Ireland  (that 
is  to  say), 

Tea,  the  lb.  •  -  •    6<i 


Pabt  II. 

Income  Tax. 

Oim^otiTOifsi  4.  There  shall  be  charged,  collected, 
of  Income  tax.      ^^^  ^^^  f^^  ^^^  ^^^^  commencing  on 

the  sixth  day  of  April  one  thousand  eight  hundred  and 
seventy-four,  in  respect  of  all  property,  profits,  and 
gains  mentioned  or  aesoribed  as  chargeable  in  the  Act 
of  the  sixteenth  and  seventeenth  years  of  Her  Majestpr's 
reign,  chapter  thirty-four,  the  following  duties  of  m- 
come  tax ;  (that  is  to  sayX 

For  every  twenty  shillings  of  the  annual  value  or 
amount  of  property,  profits,  and  gains  chargeable 
under  Schedules  (A.),  (C),  (D.),  or  (E.)  of  the 
said  Act,  the  duty  of  twopence; 

And  for  every  twenty  shillings  of  the  annual  value 
of  the  occupation  of  lands,  tenements,  heredita- 
ments, and  heritages  chargeable  under  Schedule 
(B.)  of  the  said  Act^ 
In  England,  the  duty  of  one  penny ; 

In  Scotland  and  Ireland  respectively,  the  duty 
of  three  farthings. 

ProTWoniot  5.  All    such  provisions  contained  in 

t^  wiy  "dutiei  any  Act  relating  to  income  tax  as  were 
hereby  gnnted.  in  force  on  the  fifth  day  of  April  one 
thousand  eight  hundred  and  seventy-four  shall  have 
full  force  and  effect,  with  respect  to  the  duties  of 
income  tax  granted  by  this  Act,  so  for  as  the  same 
shall  bo  consistent  with  the  provisions  of  this  Act ;  and 
for  the  purposes  of  this  Act  the  year  one  thousand 
eight  hundred  and  sixty-two,  mentioned  in  the  forty- 
thud  section  of  the  Act  of  the  twenty-fifth  and  twenty- 
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nxth  Team  of  Her  Majesty's  reign,  chapter  twenty- 
two,  shall  be  read  as  and  deemed  to  mean  the  year  one 
thousand  eight  hundred  and  seventy-four. 
ProTiiiaiu  of  6.  In  order  to  insure  the  collection  in 

£  wiy  to^4«uS  due  time  of  any  duties  of  income  tax 
to  lw  granted  for  which  may  be  granted  for  the  year  com- 
•ucceetog  year,  fencing  on  the  rixth  day  of  April  one 
thousand  eight  hundred  and  seventy-five,  all  such  pro- 
riffions  contained  in  any  Act  relating  to  the  duties  of 
income  tax  as  are  in  force  on  the  fifth  day  of  April  one 
thousand  eight  hundred  and  seventy-five  shall  have 
full  force  and  effect,  with  respect  to  the  duties  of 
income  tax  which  may  be  so  granted,  in  the  same  man- 
ner as  if  the  said  duties  had  been  actually  granted  and 
the  sud  provisions  had  been  applied  thereto  by  an  Act 
of  Parliament  passed  on  that  day :  -  Provided  that 
nothing  in  this  section  shall  be  deemed  to  render  neces- 
sary or  authorise  the  appointment  of  assessors  for  such 
of  the  said  duties  as  may  be  payable  under  Schedules 
(A.)  and  (B.)  of  the  said  Act  of  the  sixteenth  and 
•ereateenth  yeart  of  Her  Majesty's  reign,  chapter 
thtrty>four,  or  to  continue  the  rates  of  mcome  tax 
granted  by  this  Aet. 

Atsettnunt  of  Income  Tax  and  Inhabited  House  Duties 

far  year  1874-75. 
ProTWomMto  J,  With  respect  to  the  SMessment  of 
SiMns  tu  ondar  ^^  duties  of  income  tax  hereby  granted 
Scbedoie*  (A.)  under  Schedules  (A.)  and  (B.),  in  re- 
tehLuted'h^^  'P^'  °^  property  elsewhere  than  in  the 
douea,  for  tb«  metropolis,  as  defined  by  "  The  Yalua- 
y«r  1874-76.  ^on  rMetropolis)  Act,  1869,"  and  of  the 
dniaes  on  inhabited  houses  elsewhere  than  in  the  said 
metropolis,  for  the  year  commencing  on  the  sixth  day 
of  Apil  one  thousand  eight  hundred  and  seventy-four, 
the  following  provisions  £all  have  effect : 

(1.)  The  inspectors  or  surveyors  of  taxes  shall  be 
the  assessors  for  the  said  duties,  and  in  lieu  of 
the  poundage  by  law  granted  to  be  divided 
between  the  assessors  and'colleetors  in  regard 
to  such  duties  there  shall  be  paid  a  pounai^ 
of  three  halfpence  to  the  collecton  thereof. 

(2.)  The  sum  charged  as  the  annual  value  of  any 
property  in  the  assessment  of  income  tax 
thereon  for  the  year  which  commenced  on  the 
rixth  day  of  April  one  thousaiAd  eight  hundred 
and  seventy-three,  and  the  SOm  chaiged  as 
the  annual  value  of  every  inhabited  house  in 
the  assessment  made  thereon  for  the  same 
year,  shall  be  taken  as  the  annual  value  of 
such  property  or  of  sueh  inhabited  house  for 
the  assessment  and  charge  thereon  of  the 
duties  of  income  tax  hereby  granted,  or  of 
inhabited  house  duty,  to  all  intents  and  pur- 
poses as  if  such  sum  hod  been  estimated  to  be 
the  annual  value  in  conformity  with  the  pro- 
visions in  that  behalf  conbuned  in  die  Acta 
relating  to  income  tax  and  the  duties  on  in- 
habited houses  respectively. 

(3.)  The  commissioners  executing  the  said  Acts  shall 
for  each  place  within  their  district  cause  dup- 
licates of  the  assessments  to  be  made  out  and 
delivered  to  the  collectors,  together  with  the 
warrants  for  collecting  the  same. 

(4.)  The  commissioners  executing  the  said  Acts  in 
Enghnd  shall  for  each  place  within  their  dis- 
trict appoint  such  persona,  being  inhabitants 
of  the  place,  as  they  shall  think  fit,  to  be  col- 
lectors of  the  duties  in  like  manner  as  if  such 
persons  had  been  presented  to  them  by  as- 
sessors in  conformity  with  the  said  Acts. 


Part  IIL 

Income  Tax  and  Inherited  House  Duties. 

Case  for  Opinion  of  Court. 

AppUcatlonof  g.  This  part  of  this  Act  applies  to 

JJIJSn  S*"'  Great  Britain  only ;  and  in  the  constmc- 
term.  tion  thereof  the  term  "  the  court "  means, 

as  to  England,  the  Court  of  Exchequer  at  Westminster, 
until  the  Supreme  Court  of  Judicattire  Act  comes  into 
operation,  and  thereafter  the  Exchequer  Division  of 
the  High  Court  of  Justice,  and,  as  to  Scotland,  the 
'  Court  of  Exchequer  in  Scotland. 

ComiDigaionen  J.  Immediately  upon  the  determina- 
nut  i!^^te?  <^on  of  Any  appeal  under  the  Acts  relating 
honae  dntlea  may  to  income  tax  by  the  Commissioners  for 
JtotTiTaSfor  *!•*  general  purposes,  or  by  the  commis- 
tb«  opinion  of  sioners  for  the  spedal  purposes,  of  such 
*o""^  Acts,  or  any  appieal  under  the  Acta  re- 

lating to  the  inhabited  house  duties  by  the  oommia- 
sioners  for  executing  such  last-mentioned  Acta,  the 
appellant  or  the  inspector  or  surveyor  may,  if  dissatisfied 
with  the  determination  as  being  erroneous  in  point  of 
law,  declare  his  dissatisfaction  to  the  commissioners  who 
heard  the  appeal  (herein-after  called  the  commissioners), 
and  having  so  done  may,  within  twenty-one  days  after 
the  determination,  require  the  commissioners,  by  notice 
in  writing  addressed  to  thdr  clerk,  to  state  and  sign 
a  case  for  the  opinion  of  the  court  thereon.  The  case 
shall  set  forth  the  facts  and  the  determination,  and  the 
party  requiring  the  same  shall  transmit  the  case,  when 
so  stated  and  signed,  to  the  court  within  seven  days 
after  receiving  the  same,  and  shall  previously  to  or  at 
the  same  time  give  notice  in  writing  of  the  fact  of  the 
case  having  been  stated  on  his  application,  together  with 
a  copy  of  the  case  to  the  other  party,  being  the  inspector 
or  surveyor,  or  the  appellant,  as  the  case  may  be. 

(I.)  The  party  requiring  the  case  shall,  before  be 
shall  be  entitled  to  have  the  case  stated,  pay 
to  the  clerk  to  the  commissioners  a  fee  of 
twenty  ahiUingB  for  and  in  respect  of  the 


(2.)  The  court  shall  hear  and  determine  the  question 
or  questions  of  law  arising  on  a  case  trans- 
mitted under  this  Act,  and  shall  thereupon 
reverse,  affirm,  or  amend  the  determination 
in  respect  of  which  the  case  has  been  stated, 
or  remit  the  matter  to  the  commissioners  with 
the  opinion  of  the  court  thereon,  or  may 
make  such  other  order  in  relation  to  the 
matter,  and  may  make  sndi  mder  as  to  costs 
as  to  the  court  may  seem  fit,  and  all  such 
orders  shall  be  final  and  conclusive  on  all 
parties. 

(8.)  The  court  shall  have  power,  if  they  think  fit,  to 
cause  the  case  to  be  sent  back  for  amendment, 
and  thereupon  the  same  shall  be  amended 
accordingly,  and  judgment  shall  be  delivered 
after  it  shall  have  be^  amended. 

(4.)  The  authority  and  jurisdiction  hereby  vested  in 
the  court  shall  and  may  (subject  to  any  rules 
and  orders  of  the  court  in  relation  thereto)  be 
exercised  by  a  judge  of  the  court  sitting  in 
chambers,  and  as  wdl  in  vacation  as  in  term 
time. 

(5.)  The  court  may  from  time  to  time,  and  as  often 
as  they  shall  see  occasion,'  make  and  alter 
rules  and  orders  to  regulate  the  practice  and 
proceedings  in  reference  to  cases  stated  under 
this  Act. 
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37"  &  88°  VIC,  Cap.  XVI. 


Part  IV. 

Excite. 
Btpeal  of  Duties. 
Bcpwi  of  dvUn      II.  On    the    first    daj  of   July  one 
S^SflSd^hone  tl">««*°d  eigl"*  hundred    and    seventy- 
deaien  four  tbe  following  duties  of  exdse  shall 

cease  to  be  payable ;  that  is  to  say, 

Duties  on  race  horses  ; 
Duties  on  licences  to  keep  horses  or  mules  | 
Duties  on  licences  for  exercising  or  carrying  on  the 
trade  of  horse  dealers ; 
but  the  enactments  relating  to  the  said  duties  respect- 
iveiy  shall  remain  in  full  force  and  effect  as  to  any 
duties  which  shall  be  owing   or  in  arrear  on  the  said 
day,  and  as  to  any  offences  which  shall  have  been  com- 
mitted against  any  of  the  said   enactments  previous 
tiiereto. 

Repeal  of  exdM  12.  On  the  first  day  of  May  one 
•Sd^r'SSS  thousand  eight  hundred  and  seventy- 
Jn  brewing.  four  the  duties  of  excise  payable  upon 
sugar  made  in  the  United  Kingdom,  and  upon  sugar 
used  in  brewing,  shall  cease  to  be  payable ;  but  the 
enactments  relating  to  tbe  said  duties  respectively  shall 
remain  in  full  force  and  effect  as  to  any  duties  which 
shall  be  owfng  or  in  arrear  on  the  said  day,  and  as  to 
any  offences  which  shall  have  been  committed  against 
any  of  the  said  enactments  previous  thereto. 

Orara  of  Duties. 
Gnmt  of  erciae  1 3.  On  and  after  the  first  day  of  May 
SSunbmSi.  0"«  thousand  eight  hundred  and  seventy- 
four  there  shaU  be  charged,  collected, 
and  paid,  for  the  use  of  Her  Majesty,  her  heirs  and 
successors,  upon  every  hundredweight,  and  in  propor- 
tion for  any  fractional  part  of  a  hundredweight,  of  all 
sugar  which  shall  be  used  by  any  brewer  of  beer  for 
sale  in  the  brewing  or  making  of  beer,  or  in  the  pre- 
paration therefrom  of  any  liquor  or  substance  to  be 
used  as  colouring  in  the  brewing  or  making  of  beer, 
the  exdse  duty  of  eleven  shillings  and  sixpence. 

The  said  duty  shall  be  under  the  management  of  the 
Comnussionen  of  Inland  Bevenue,  and  all  the  pro- 
visions contained  in  any  Act  relating  to  excise  duties 
and  in  force  after  the  pasuns  of  this  Act  shall,  so  far 
as  the  same  are  applicable,  have  full  force  and  effect 
with  respect  to  such  duty. 

As  to  Brewers  and  DistiUers  using  Sugar. 
interpreuuon         14.  For  the  purpose  of  the  duty  hereby 

of  term  ^   j  j  •  •  • 

"  sngar."  granted  on  sugar  used  in  or  in  connexion 

with  brewing,  and  in  the  construction  of 
any  Act  of  FarUament,  so  far  as  such  Act  relates  to 
sugar  so  used,  and  of  this  Act,  the  term  "sugar" 
means  any  description  of  sugar,  and  includes  any 
saccharine  substance  or  syrup  manufactured  from  any 
material  fh>m  which  sugar  is  or  can  be  manufactured. 

Bnwen  nwgr  oM  15.  Notwithstanding  anything  in  any 
"*"■  Act  of  Parliament  to  the  contrary,  it 

shall  be  lawful  for  any  brewer  of  beer  for  sale  to  make 
use  of  sugar  in  the  brewing  or  making  of  beer,  and  also 
to  prepare  and  make  from  sugar  for  his  own  use  in 
brewing  a  liquor  or  substance  for  colouring  beer,  and 
to  use  such  Hquor  or  substance  in  the  course  of  brewing 
or  making  of  beer. 

to'i2'?Ti'*JEd  '  ®'  ■^  P'P*'  ■hall  be  delivered  by  the 
to  brewerTud  officer  of  excise  to  every  brewer  of  beer 
pioTMoiu  to  be  for  sale  for  the  purpose  of  his  making 
tton^^tt*."^  therein  the  entries  mentioned  in  this 
section,    and    the    following    provisions 


shall  have  effect  in  relation  to  sudi  paper  and  the 
entries  to  be  made  therein  : 

1.  The  brewer  shall  keep  the  paper  at  all  times  in 

some  public  and  open  part  of  his  entered 
premises  read;)r  for  the  inspection  of  the 
officers  of  excise,  and  he  shall  permit  any 
officer  of  excise  at  any  time  to  inspect  the 
paper. 

2.  The  brewer  shall  enter  in  the  said  paper  the 

quantity  in  bushels  of  malt,  and  in  pounds 
wdght  avoirdupois  of  sugar,  which  he  intends 
to  use  in  his  next  brewing,  and  the  quantity 
in  pounds  weight  avoirdupois  of  sugar  which 
he  intends  to  convert  into  a  liquor  or  sub- 
stance to  be  used  by  him  as  colouring  in  the 
course  of  brewing,  and  also  the  day  and  hour 
when  such  brewing  or  process  of  conversion, 
as  the  case  may  be,  is  intended  to  take  place. 

3.  The  brewer  shall  make  such  entry,  so  far  as 

respects  the  day  and  hour  of  brewing  or  con- 
version, twenty-four  hours  at  the  least  before 
he  shall  begin  to  mash  any  malt  or  dissolve  or 
convert  any  sugar,  and,  so  far  as  respects  the 
quantity  of  malt  or  sugar,  two  hours  at  the 
least  before  the  hour  ent^vd  as  the  hour  of 
brewing  or  conversion. 

4.  The  brewer  shall,  at  the  time  of  making  such 

entry  write  on  the  paper  the  date  when  the 
entry  is  made. 

5.  The  brewer  shall  not  cancel,  obliterate,  or  alter 

any  entipr  in  the  paper  or  make  therein  any 
entry  which  is  untrue  in  any  particular. 

For  any  offence  against  this  section  the  brewer  shall 
forfeit  the  penalty  of  twenty  pounds. 

■*"  ton's  rf*M&  "'■  '^^°°  ^g^*  "*'  *••«  ^^  "^  *** 
34'v°cIc.''8J,»nd  thirty-third  and  thirty-fourth  years  of 
application  of  Her  Majesty's  reign,  chapter  thirty-two, 
SrtliSS^  "'  shaU  be  read  as  if  the  provision  numbered 
eight  therein  contained  were  as  follows : 

The  brewer  shall  not  remove  any  sugar  from  his 
breweiT,  or  dispose  thereof  in  any  manner 
other  tnan  by  dissolving  the  same  in  the  mash 
tun  or  other  vessel  duly  entered  for  that  pur- 
pose, or  by  converting  the  same  into  a  liquor 
or  substance  for  his  own  use  in  colouring  beer 
in  the  course  of  his  brewing. 

And  the  several  previsions  contained  in  the  said  section 
as  so  amended,  and  the  penalty  thereby  imposed,  shall 
have  effect  and  apply  in  relation  to  sugar  to  be  used  by 
any  brewer  of  beer  for  sale  in  the  making  of  any 
colouring  liquor  or  substance  to  be  used  by  him  in  the 
brewing  or  making  of  beer,  as  well  as  in  relation  to 
sugar  to  be  used  by  such  brewer  in  the  brewing  or 
mwDgof  beer. 

Redartion  of  18.  Sections  two  and  three  of  the  Act 

£pose?b7  lece.  °^  the  first  and  second  years  of  the  reign 
I  and  t  of  1 A  s  of  His  Majesty  King  George  the  Fourui, 
Oao.*,e.t».  chapter  twenty-two,  shall  be  read  as  if 
the  sum  therein  respectively  mentioned  as  the  amount 
of  penalty  was  twenty  pounds  in  lieu  of  two  hundred 
pounds. 

ProWiion  Mh>  19.  A  distiller  using  migar  in  the  dis- 
M^er  naing      tju^tion  of  spirits  shall  not  remove  any 

Xfrom  nis  entered  storehouse  or 
sanction  of  the  Commisaoners  of 
Inland  Revenue,  save  for  the  purpose  of  being  con- 
vened immediately  to  the  mash  tan  or  other  vessel  duly 
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entered,  to  be  thera  immediately  dissolved  and  used  in 
the  manufacture  of  spirits ;  and  he  shall,  before  remov- 
ing any  sugar  from  the  storehouse  or  room  for  the 
purpose  of  being  conveyed  immediately  as  aforesaid, 
give  four  hours  previous  notice  in  writing  to  the  proper 
officer  of  the  time  when  be  intends  to  remove  the  same, 
and  shall  specif^  the  quantity  thereof;  and  he  shall, 
at  the  time  mentioned  in  such  notice,  convey  the  speci- 
fied sugar  immediately  from  the  storehouse  or  room  to 
the  mash  tun  or  other  vessel  duly  entered,  to  be  there 
dissolved  and  used  in  the  manufacture  of  spirits,  and 
shall  forthwith  deposit  again  all  sugar  so  removiid  and 
not  dissolved  and  used  in  the  said  storehouse  or  room 
to  be  again  'removed  therefrom  only  upon  like  notice ; 
and  for  any  offence  against  this  section  the  distiller 
shall  forfeit  the  penalty  of  fifty  pounds. 


Amendment  of  20.  Seotion  sixty-five  of  the  Act  of  the 
7<of°n  a's^*'  twenty -third  and  twenty-fourth  years  of 
vie  e.  114.  Her  Siajesty's  reign,  chapter  one  hundred 

and  fourteen,  shall  be  read  as  if  the  time  therein  speci- 
fied as  the  time  to  expire  after  the  termination  of 
the  brewing  period  before  distilling  was  two  hours 
in  lien  of  four  hours ;  and  section  seventy-aix  of  the 
same  Act  shall  be  read  as  if  the  period  of  two  hours 
were  inserted  in  lieu  of  the  period  of  four  hours  wher- 
ever such  period  is  mentioned. 


of 


Repeal  or  21.  Xhe  several    Acts    and   parts 

SiKhed^ "      -^o**  specified   in  the  schedule  to  this 
Act  are   hereby  repealed,  ^  save   as    to 
arrears  of  duties  and  previous  offences  as  herein-before 
mentioned. 


SCHEDULE. 

COHTimNa  TBI  EVaOIHIBTB  RKLATIVO  TO  IKLAVD  BWIHUB  WmkhBi   BT  TBia   AOT. 


BMrion  end  Chaptw 


TlUe  or  abbnrUted  Title 


Extent  of  Repeal 


1  ft  2  Geo.  4  c.  32. 


7  WiU.  4.  and  1  Viet 
c67. 


8  ft  4  Yiot.  o.  67. 

10  ft  11  Vict.  o.  6.  • 

13  ft  14  Vict.  o.  69.  • 

17  ft  18  Vict,  c  80.  - 

19  ft  20  Vict  &  82.  • 

20  Viot  c  16.  - 

28  ft  24  Vict  0.114.  • 

24  ft  25  Viot.  c  91.   - 

81  ft82  Viot  al24  - 

82  ft  88  Vict.  c.  14.  • 

88  ft  84  Vict  c  82.  • 
84  ft  85  Viot.  c.  108.  • 
86  ft  87  Viot  c.  la   . 


An  Act  for  altering  and  amending  the  Laws  of 
Excite  for  Becuring  the  payment  of  the  Duties 
ou  Beer  and  Ale  brewed  in  Great  Britain. 

An  Act  to  impose  certain  Dntiea  of  Exdae  on 
Sugar  made  from  Beetroot  in  the  United 
Kingdom. 

An  Act  to  impose  Dntiea  of  Excise  on  Sugar 
maoafaetured  in  the  United  Kingdom. 

An  Act  to  allow  the  use  of  Sugar  in  the  brew- 
ing of  Beer. 

An  Act  to  reduce  the  Duty  of  Exoiiie  on  Sugar 
manafactared  in  the  United  Kingdom,  fto. 

An  Act  for  granting  certun  Dnties  of  Excise  on 
Sugar  made  in  the  United  Kingdom. 

An  Act  to  repeal  and  re-impoae  under  new  regu- 
lations the  Ihity  on  Kaoe  Horaee. 

An  Act  to  amend  an  Aot  of  the  last  Session  of 
Parliament  for  repealing  and  re-impoeing  nnder 
new  regnUtions  the  Duty  on  Baoe  Hotaes. 

An  Act  to  reduce  into  one  Act  and  to  amend  the 
Excise  B^:ulationB  relating  to  the  distilling, 
rectifying,  and  dealing  in  Spirits. 


An  Act  to  amend  the  Laws  relating  to  the  Inland 
Revenne. 

An  Aot  to  amend  the  Laws  relating  to  the  Inland 
Bevenue, 

An  Act  to  gnnt  certain  Dnties  of  Cnatoms  and 
Inland  Revenue,  ftc 


An  Act  to  grant  certain  Dnties  of  Customs  and 
Inland  Revenue^  ftc 

An  Act  to  amend  the  Law  relating  to  the  Cus- 
toms and  Inland  Revenoe. 

An  Act  to  grant  oertun  Duties  of  Cnatoms  and 
Inland  Revenue,  and  to  alter  other  Duties. 


Sections  1  and  7. 

The  whole  Act 

The  whole  Aot 

Section  1  to  6,  both  inclusive,  and  Section  12. 

Sections  5  and  9. 

Section  1 ;  Seotlons  2  and  8,  so  far  as  reapaots 
Duties  on  Sugar ;  and  Section  7. 

The  whole  Act 
The  whole  Aot 


Sections  £3  to  60,  both  inelnrive ;  Sections  61, 
62,  and  68,  so  fiv  aa  they  relate  to  Sugar, 
Molasses,  and  Treacle;  and  Section  94,  so 
far  aa  it  relates  to  Sugar  and  Molaaaes. 

Section  16. 


Section  8. 


The  provinons  nnmbend  (8)  to  (12),  indnsive 
of  Section  19,  and  so  miicfa  of  the  Act  as 
relates  to  Duties  and  Licenses  for  Eoisea  or 
Males  or  Horae  Dealera. 

Section  7,  the  proviso  to  Section  9,  Seetioos 
10  and  11,  and  Sobednla  B. 

Sections  24  and  26. 


Section  8  and  Schedule  B. 
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Cap.  XVn. 
Ab   Act   to    render  valid   Marriages  heretofore 
solemnized  in  the  Chapel  of  Ease  called  Saint 
John  the  Evangelist,  at  Bentley,  in  the  parish 
of  Shustock  in  the  county  of  Warwick. 

[m  June,  1874.] 

Cap.  XVIII. 

An  Act  to  appoint  additional  Commissioners  for 
executing  the  Acts  for  granting  a  Land  Tax 
and  other  rates  and  taxes.   [30th  Jime,  1874.] 

Cap.  XIX. 

An  Act  to  amend  "The  Stamp  Act,  1870,"  in 
regard  to  the  Stamp  Duty  payable  by  Advo- 
cates in  Scotland  on  admission  as  Barristers 
in  England  or  Ireland,  and  by  Barristers  in 
England  or  Ireland  on  admission  as  Advo- 
cates  in  Scotland.  l&Oth  June,  1874.] 

WHEREAS  by  "The  Stamp  Act,  1870,"  it  was 
S3A«4Vlc.,a«7.  enacted  that  thb  stamp  duty  payable  on 
admission  as  an  advocate  in  Scotland  shall  be  fifty 
pomids,  and  that  the  stamp  duty  payable  on  admis- 
noa  in  England  or  Ireland  of  any  person  to  the  d^ree 
of  barrister-at-law  if  he  has  been  previously  duly 
admitted  to  the  said  degree  in  Ireland  or  in  Eng- 
land, as  the  case  may  be,  shall  be  ten  pounds,  and 
in  any  other  case  fifty  pounds;  and  it  is  provided 
by  section  thirty-one  of  the  said  Act  that  ten  pounds 
of  the  duty  of  fifty  pounds  payable  on  admission  to 
the  degree  of  a  barrister-at-law  in  Ireland  of  a  person 
not  previously  admitted  to  that  degree  in  England, 
and  also  ten  pounds  payable  for  duty  on  the  like 
admission  of  a  person  who  has  been  previously 
admitted  to  the  said  degree  in  England,  shall  be  paid 
by  the  Receiver  General  of  Inland  Revenue  to  the 
l^reasurer  of  the  Society  of  King's  Inn,  Dublin,  to  be 
applied  by  him  according  to  the  directions  of  the  said 
society,  so  that  no  more  Uian  fifty  pounds  is  in  any  case 
paid  to  Exchequer  by  a  person  on  admission  to  the 
said  degree  in  England  and  afterwards  in  Ireland,  or 
in  Ireland  and  afterwards  in  England ;  and  it  is  just 
that  no  more  should  be  paid  to  Exchequer  on  admis- 
sion as  an  advocate  in  Scotland,  and  afterwards  to  the 
degree  aforesaid  in  England  or  Ireland,  or  on  admission 
to  the  degree  aforesaid  in  England  or  Ireland,  and 
afterwards  as  an  advocate  in  Scotland  : 

Be  it  thfii-efor«  enacted,  &c. :  .  .  . 

St»^  dntiM  to  1,  No  Stamp  duty  shall  be  payable  on 
•drniMion'of  «n  admission  in  England  to  the  degree  of 
idYouto  to  be  t  barrister-at-Iaw  of  a  person  previously 
Tlc??^"''  ^^y  admitted  as  an  advocate  in  Scotland, 
or  on  adoiisgion  as  an  advocate  in  Scot- 
land of  a  person  previously  duly  admitted  to  the  degree 
of  barrister-at-law  in  England,'  and  the  stamp  duty 
payable  on  admission  as  an  advocate  in  Scotland  of  a 
person  previously  duly  admitted  to  the  degree  of 
barrister-at-law  in  Ireland  shall  be  ten  pounds,  and  the 
stamp  duty  payable  on  admission  in  Ireland  to  the  degree 
of  barrister-at-law  of  a  person  previously  duly  admitted 
as  an  advocate  in  Scotland  shall  be  ten  pounds. 

t?^"k*TS™**  2.  A  distinct  account  shall  be  kept  of 
moneyi^jabie  'he  moneys  payable  for  duty  on  the 
to  Kiug'a  liuu,  admission  to  the  degree  of  barrister-at- 
M  *  M  Vict  ^^^  '"  Ireland  of  persons  previously  duly 
cW.  1.81.  admitted  as  advocates  in  Scotland,  and 

such    moneys    shall    be    paid    over   by 
the    Receiver    General   of    Inland    Revenue    to    the 


Treasurer  of  the  Society  of  King's  Inns  in  Dublin,  to 
be  applied  by  him  according  to  the  directions  of  the 
said  society. 


Cap.  XX. 

An  Act  to  provide  for  the  Exemption  of  Churches 
and  Chapels  in  Scotland  A-om  Local  Rates 
and  Assessment.  [SOlh  June,  1874.] 

Cap.  XXL 

An  Act  for  the  discontinuance  of  the  Four  Courts 
Marshalsea  (Dublin),  and  the  removal  of 
Prisoners  therefrom.  [SOth  June,  1874.] 

WHEREAS  the  amendment  of  the  law  relalang  to 
imprisonment  for  debt,  by  the  Debtors  Act  (Ireland), 
1872,  has  reduced  and  will  still  further  reduce  the 
number  of  prisoners  in  the  Four  Courts  Marshalsea, 
Dublin,  and  it  is  therefore  expedient  to  discontinue  the 
said  prison,  and  to  make  such  provisions  as  are  in  this 
Act  contained : 

Be  it  enacted,  &c. :     .' 
Short  title  1.    This    Act  may  be  cited  for    all 

purposes  as  the  Foiu:  Courts  Marshalsea  Discontinuance 
Act,  1874. 

interpi-etation  2.  In  this  Act  the  term  "  Lord  Lieu- 
"  ^"°^  tenant "  shall  mean  the  Lord  Lieutenant 

or  other  chief  governor  or  governors  of  Ireland  for  the 
time  being. 

Power  to  Lord  8.  At  any  time  after  the  passing  of  this 
ip^totSriJS^.  Act  it  shall  be  lawful  for  the  Lord  Lieu- 
lu  ilea  of  Mar-  tenant  from  time  to  time,  by  order  to  be 
eh»iM«.  published    in    the    Dublin   Gazette,    to 

order  and  appoint  that  any  county,  borough,  or  city 
prison  or  prisons  specified  in  such  order,  and  which 
shall  have  been  certified  by  the  Inspectors  General  of 
Prisons,  or  one  of  them,  as  fit  for  suiHi  purpose,  shall  be 
a  prison  or  prisons  to  which  all  persons  who,  before  the 
passing  of  this  Act,  might  lawfully  have  been  committed 
to  the  custody  of  the  Marshal  of  the  Four  Courts  Mar- 
shalsea, may  be  committed,  and  to  which  all  persons 
who,  at  the  time  of  the  passing  of  this  Act,  are  in  the 
custody  of  the  said  Marshal,  may,  unless  lawfully  dis- 
charged in  the  meantime,  be  removed. 

Every  such  prison  is  in  this  Act  referred  to  as  a 
"  certified  prison." 

Orden  swde  to  4.  Every  order  purporting  to  be  made 
'"*^'""'""^  under  the  authority  if  this  Act  by  the 
Lord  Lieutenant  shall  be  conclusive  evidence  of  every 
fact  and  circumstance  necessary  to  authorise  the  making 
thereof,  and  shall  be  deemed  and  taken  to  all  intents 
and  purposes  whatsoever  to.  have  been  made  in  pur- 
suance of  and  in  conformity  with  the  provisions  of  this 
Act,  and  the  production  of  a  printed  copy  of  the  Dublin 
Gazette  purporting  to  be  printed  and  publinhed  by  the 
Queen's  authority,  and  to  contain  the  pnbUcauon  of 
any  such  order,  shall  for  all  purposes  he  conclusive 
evidence  of  such  order. 

Pn*'*'"™ «'  5.  When  and  so  soon  as  any  order 
ftittr°Court»  appointing  a  certified  prison  has  been 
Uftniiaiaea.  made  and  published  in  manner  by  this 
Act  directed,  no  person  shall  be  committed  to  the  cus- 
tody of  the  Marshal  of  the  Four  Courts  Marshalsea, 
Dublin,  and  all  persons  who  before  the  passing  of  this 
Act  might  lawfully  have  been  committed  to  the  custody 
of  the  said  Marshal  may  be  committed  to  any  certified 
prison  and  there  detained  in  like  manner  as  but  for  the 
passing  of  this  Act  they  might  have  been  detained  in 
the  said  Four  Courts  Marshalsea:  Provided  that  all 
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penons  who  at  the  time  of  the  malring  and  publbhing 
of  roch  order  ahall  be  imprisoned  in  the  said  Four 
Courts  Marsbalsea,  may,  until  thdr  removal  therefrom 
in  manner  by  this  Act  prescribed,  be  detained  in  the 
same  manner  as  if  this  Abt  had  not  been  passed. 

PriKnurs  auy  be  6.  At  such  time  after  the  passing  of 
TOt'ofLort*"'  ^'"  Act  as  may  be  determined  by  the 
Lientenint.  Lord  Lieutenant,  the  Marshal  of  the  Four 

Courts  Marshalsea  shall  certify  under  his  hand  to  the 
Lord  Lieutenant  a  true  list  of  the  names  of  the  prisoners 
then  in  his  custody,  with  the  several  causes  and  times 
of  their  commitments ;  and  as  soon  thereafter  as  con- 
veniently may  be  it  shall  be  lawful  for  the  Lord 
Lieutenant  from  time  to  time  to  issue  his  warrant 
under  his  hand  directed  to  the  Marshal  of  the  Four 
Courts  Marshalsea,  requiring  him  to  deliver  into  the 
custody  of  the  governor  of  the  certified  prison  named  in 
such  warrant  the  prisoner  or  prisoners  named  in  such 
warrant,  and  upon  the  receipt  of  any  such  warrant  the 
said  Marshal  shall  deliver  such  prisoner  or  prisoners 
into  the  custody  of  such  governor,  with  the  processes 
under  which  he  or  they  was  or  were  respectively  com- 
mitted, and  the  said  Marshal  shall  remove  such  prisoner 
or  prisoners  to  the  certified  prison  named  m  such 
warrant. 

If  any  person  named  in  any  warrant  of  the  Lord 
Lieutenant  has  been  lawfully  discharged  out  of  the 
custody  of  the  said  Marshal  before  the  execution  of  the 
warrant,  the  said  Marshal  shall  certify  such  discharge 
under  his  hand  to  the  Lord  Lieutenant. 

The  removal  of  any  prisoner  in  obedience  to  the  war- 
rant of  the  Lord  Lieutenant  shall  not  be  considered  to 
be  an  escape. 

Costodjr  of  7.  xi\  persons  removed  or  committed 

nruonfirt  eon*      .  ...    ^       .  .  ^ 

mitiad  in  pur-  **  '^J  certified  prison  m  pursuance  of 
auince  o<  Act.  this  Act  shall  be  in  the  custody  of  the 
governor  of  that  prison,  and  shall  continue  in  such 
custody,  subject  to  the  laws  for  the  time  being  in  force 
in  relation  to  the  imprisonment  of  debtors,  and  to  the 
rules  for  the  time  being  in  force  for  the  regulation  of 
debtors  in  such  prison,  or  to  such  other  special  rules  as 
may  from  time  to  time  be  approved  by  the  Lord  Lieu- 
tenant. 

rf^**°""*  ^  ^^^  CommisMoners  of  the  Treasury 

incertm^  "nd  the  board  of  superintendence  of  a 
prinon.  certified  prison    may    enter    into    such 

agreements  as  they  think  fit  with  respect  to  the  con- 
tribution to  be  paid  to  the  said  board  of  superintendence 
on  account  of  the  expenses  to  be  incurred  by  them  in 
the  safe-keeping,  lodging,  maintenance,  and  care  of 
the  prisoners  removed  or  committed  to  such  certified 
prison  in  pursuance  of  any  warrant  under  the  authority 
of  this  Act,  and  the  amount  of  contribution  so  agreed 
to  be  paid,  and  the  expense  of  providing  such  prisoners 
with  furniture,  fuel,  and  light,  and  of  the  removal  of 
such  prisoners  to  such  certified  prison,  and  from  such 
prison  to  and  from  any  court  of  competent  jurisdiction, 
shall  be  defrayed  out  of  moneys  to  be  provided  by 
Parliament. 

And  in  the  meantime,  and  until  such  agreement  shall 
be  made,  or  failing  such  agreement,  the  Commissioners 
of  the  Treasury  shall  pay  to  the  said  board  of  superin- 
tendence for  uie  safe-keeping,  lodging,  maintenance, 
care,  and  other  expenses  of  prisoners  committed  to  such 
certified  prison  under  the  authority  of  this  Act,  for  the 
net  cost  (after  deducting  all  payments  made  by  or  on 
account  ot  such  prisoners)  of  the  safe-keeping,  lodging, 
maintenance,  care,  and  other  expenses  of  the  prisoners 
removed  and  committed  to  such  certified  prison  under 
the  authority  of  this  Act,  such  sums  as  the  Inspectors 
General  of  Prisons  or  one  of  them  shall  certify  and  the 


Lord  Lieutenant  shall  approve,  and  such  snms  shall 
from  time  to  time  be  paid  out  of  moneys  to  be  provided 
by  Parliament. 

Remorai  of  9.  As  soon  as  all  the  prisoners  confined 

"**"''*■  in  the  Four  Courts  Marshalsea  have  been 

discharged  or  been  removed  under  this  Act,  all  records, 
books,  and  papers  in  the  custody  of  the  Marshal  or  any 
other  oflicer  01  the  Four  Courts  Marshalsea  relatisg  to 
the  business  of  the  said  prison  shall  be  delivered  to  such 
person  as  the  Lord  Lieutenant  may  direct,  and  the 
ofiiue  of  Marshal  of  the  Four  Courts  Marriialsea,  and 
all  other  offices  in  the  said  prison,  shall  be  abolished. 

C<™p«°"««>  10.  It  shall  be  lawful  fiw  the  Com- 

to  offlcera,  missioners  of  Her  Majesty's  Treasury  to 

grant  to  every  person  whose  office  shall  be  abolished 
under  the  provisions  of  this  Act, 'and  who  shall  not  be 
transferred  to  any  office  of  equal  or  greater  value,  such 
special  annual  allowance  or  gratuity  by  way  of  compen- 
sation as  on  a  full  consideration  of  the  circumstanoes  of 
each  case  may  seem  to  the  said  Commissioners  to  be  a 
reasonable  and  just  compensation  for  the  loss  of  his 
office,  and  such  annuity  or  gratuity  shall  be  paid  out  of 
moneys  to  be  provided  by  Parliament. 
Diacontinued  1 1 .  Upon  the  abolition  of  the  office  of 

^^^^  *"  the  MarsW  of  the  Four  Courts  Manhal- 
sea,  that  prison,  with  all  the  lands  and 
tenements,  furniture  and  fixtures  thereto  belonging, 
shall  vest  absolutely  in  the  Commissionera  of  Pnbho 
Works  in  Ireland  upon  trust,  to  be  sold,  conveyed,  dis- 
posed of,  or  applied  in  such  manner  as  the  Com- 
missioners  of  the  Treasury  shall  direct 

Cap.  XXII. 

An  Act  to  relieve  Revenue  OflScers  from  remain- 
ing Electoral  Disabilities. 

[30tA  June  1874.] 

WHEREAS  an  Act  was  passed  in  the  session  of 
Parliament  holden  in  the  thirty-first  and  thirty-second 
years  of  the  reign  of  Her  present  Majesty,  intituled 
"An  Act  to  relieve  certain  officers  employed  in  the 
"  collection  and  management  of  Her  Majesty's  revenues 
"from  any  legal  disability  to  vote  at  the  election  of 
"  members  to  serve  in  Parliament : " 

And  whereas  notwithstanding  the  passing  of  the  said 
Act  certain  servants  of  the  Crown  in  me  Bevenue 
departments  aie  still  subject,  at  the  suit  of  informers 
and  others,  to  certain  very  severe  penalties  in  relation 
to  elections  for  members  of  Parliament,  to  which 
penalties  other  civil  servants  of  the  Croim  are  not 
subject : 

And  whereas  it  is  desirable  to  abolish  such  penal^: 

Be  it  enacted,  &c. 

Enactinents  In  1.  The  enactments  contained  in  the 
"*'^""'"'*^'*-8chedule  to  this  Act,  and  any  enactments 
reviving  or  continuing  the  same  or  any  of  the  enact- 
ments contained  in  nie  schedule  to  the  Act  of  the 
thirty-second  year  of  Her  Majesty,  chapter  seventy- 
three,  are  hereby  repealed. 


SCHEDULE. 
TTie  Statuta  of  the  £aUm. 
12  &  13  W.  8.  o.  10.  a.  89.  (■> 

9  Anne,  e.  11.  ■.  45.  (<) 

10  Anne,  o.  18.  s.  198.  (>) 
2  &  S  Vict  c  71.  s.  6. 


(')  B.  91.  in  Raffhead'H  edition. 

(*)  c.  10.  B.  44.  in  BuShead'H  edition. 

(*)  c  19.  s.  182.  in  Boffhead's  edition. 
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Cap.  XXni. 

An  Act  to  amend  the  Acts  regulating  the  Salaries 
of  Resident  Magistrates  in  Ireland  and  the 
Salaries  of  the  Chief  Commissioner  and 
Assistant  Commissioner  of  Police  of  the 
Police  District  of  Dublin  Metropolis. 

[30th  June  1874.] 

f*7W.4.<!.i«.  WHEREAS  by  an  Act  passed  in  the 
session  of  Parliament  held  !n  the  sixth  and  seventh 
years  of  the  reign  of  King  William  the  Fourth,  intituled 
"  An  Act  to  consolidate  -  the  Laws  relating  to  the 
"  Constabulary  Force  in  Ireland,"  (in  this  Act  referred 
to  as  "  the  Act  of  1836,")  it  was  (amongst  other  things) 
enacted,  that  every  magistrate  appointed  under  the 
authority  thereof  should  have  and  receive  such  salary 
by  the  year,  not  exceeding  four  hundred  pounds,  as  the 
hard  Lieutenant  or  other  chief  governor  or  governors 
of  Ireland  should  think  fit: 

1SA17  Vict.c.(o.  And  whereas  bv  an  Act  passed  in  the 
session  of  Parliament  held  in  the  sixteentn  and  seven- 
teenth years  of  the  reign  of  Her  present  Majesty, 
intituled  "  An  Act  to  amend  the  Acts  regulating  the 
"salaries  of  resident  Magistrates  in  Ireland,"  (in  this 
Act  referred  to  as  "  the  Act  of  1853,")  the  Act  of  1836 
was  amended,  and  the  Lord  Lieutenant  or  other  chief 
governor  or  governors  of  Ireland  was  and  were  em- 
powered in  the  manner  thereby  prescribed  to  vary  and 
classify  the  salaries  of  the  magistrates  appointed  or  to 
be  appointed  under  the  Act  of  1836;  and  for  such 
purpose  he  or  they  was  and  were  authorized  to  fix  the 
salaries  of  not  more  than  twenty  of  such  magistrates  at 
sums  not  exceeding  five  hundred  pounds  by  the  year : 

And  whereas  the  salaries  of  the  magistrates  appointed 
and  acting  under  the  authority  of  the  Act  of  1836  have, 
in  pursuance  of  the  provisions  of  the  Act  of  1853,  been 
raised,  and  the  said  magistrates  have  with  reference  to 
salary  been  classified  in  three  divisions  (in  this  Act 
referred  to  as  "  Class  L,"  "  Chss  IL,"  and  "  Class  IIL" 
respectively),  and  to  every  member  of  each  snch  class 
there  is  now  payable  the  sums  by  way  of  salary  specified 
in  relation  to  such  class  in  the  second  c(dumn  of  the 
Schedule  A.  to  this  Act  annexed : 

And  whereas  it  is  expedient  to  increase  the  salaries  of 
magistrates  heretofore  appointed  under  the  authority  of 
the  Act  of  1836,  and  also  to  make  provision  with 
respect  to  the  salaries  of  magistrates  hereafter  to  be 
appointed  under  the  authority  of  the  said  Act,  and  for 
such  purpose  to  amend  the  said  Acts  and  to  nuike  such 
•  provisions  as  are  in  this  Act  contained : 

And  whereas  by  section  three  of  the  Dublin  Police 
Act,  1859,  the  salaries  t>f  the  chief  commissioner  and 
assistant  commissioner  of  police  of  the  police  district  of 
Dublin  metropolis  are  hmited  to  the  sums  therdn 
respectively  mentioned,  and  it  is  expedient  that  such 
limitadons  should  cease  to  apply  thereto,  and  that  the 
said  section  should  be  repealed  and  other  and  better 
provisions  should  be  made  instead  thereof: 

Be  it  therefore  enacted,  &c. :  .  .  . 

wm*4°'i3*  M  '■  ^^^  ""^  ■''*'  **"*  *"*  ^^  *** 
and  16*  17  ^et.' April  one  thousand  eight  hundred  and 

e.  60  1.  L  seventy-foar  the  parts  of  Acts  specified  in 

the  Schedule  B.  to  this  Act  annexed  shall  be  and  the 

same  are  hereby  repealed ;  provided  always,  that  such 

repeal  shall  not  alter,  vary,  or  afPect  any  act,  matter, 

or  thing  duly  done,  or  any  liability  incurred,  before  the 

said  first  day  of  April  one  thousand  eight  hundred  and 

seventy-four,  or  any  right  to  or  the  payment  of  any 

.•alary  under  the  authonty  of  such  parts  of  Acts. 


incTMM  of  wiarj-  2.  From  and  after  the  first  day  of 
tra?er™  '"*'^  April  one  thousand  eight  hundred  and 
seventy-four,  there  shall  be  paid  by  way 
of  salanr  to  every  magistrate  in  Class  I.,  Class  if.,  and 
Class  III.  respectively,  the  sum  specified  in  relation  to 
such  class  in  the  third  column  of  the  Schedule  A.  to 
this  Act  annexed,  in  lieu  of  the  salary  'payable  to  such 
magistrate,  and  also  in  lieu  of  the  sllowances  for 
clerk  and  orderly,  under  the  recited  Acts  or  otherwise 
howsoever. 


Salary  of  fatnn 
magtstntfla. 


3.  Every  magistrate  hereafter  appoin- 
ted under  the  authority  of  the  Act  of 
1836  shall  be  entitled  to  receive  by  way  of  salary  the 
sum  specified  in  relation  to  magistrates  belonging  to 
Class  III.  in  the  third  eolumn  of  the  Schedule  A.  to 
this  Act  annexed,  unless  and  until  the  Lord  Lieutenant 
or  other  chief  governor  or  governors  of  Ireland  shall 
under  the  authority  of  this  Act  otherwise  direct. 

JJw«»JLOTd  4.  It  ghaii  be  lawful  for  the  Lord 
to  vary  ndartea  Lieutenant  or  other  chief  governor  or 
of  maginratea.  governors  of  Ireland  from  time  to  time, 
by  order,  to  direct  that  any  magistrate  heretofore  or 
hereafter  appointed  under  the  authority  of  the  Act  of 
1836  may  be  paid  such  salary  not  exce^ing  the  amount 
specified  in  relation  to  magistrates  belonging  to  Class 
I.  or  Class  11.  respectivdy,  in  the  third  column  of  the 
Schedule  A.  to  this  Act  annexed,  as  he  or  they  shall 
think  fit :  Provided  always,  that  not  more  than  twenty 
of  such  magistrates  shall  at  anv  one  time  be  entitled  to 
receive  the  sums  by  way  of  safary  specified  in  relation 
to  magistrates  belonging  to  Class  I.  m  the  third  column 
of  the  said  schedule,  and  that  not  more  than  thirty- 
two  of  such  magistrates  shall  at  any  one  time  be  en- 
titled to  receive  Uie  sums  by  way  of  salary  specified  in 
relation  to  magistrates  belonging  to  Class  II.  in  the 
third  column  of  the  said  Schedule  A. 

Provided  also,  that  nothing  in  this  section  contained 
shall  authorise  the  Lord  Lieutenant  or  other  chief 
governor  or  governors  of  Ireland  to  diminish  the  salary 
to  which,  under  the  preceding  provisions  of  this  Act, 
any  magistrate  heretofore  appointed  is  entitled  as  and 
from  the  first  day  of  April  one  thousand  eight  hundred 
and  seventy-four. 

Allowancea.  5.  !„  addition  to  the  salary  by  this 

Act  provided,  there  shall  be  paid  to  every  magistrate 
heretofore  or  hereafter  appointed  under  the  authority 
of  the  Act  of  1696,  by  way  of  allowance  for  travelling 
within  his  district,  the  sum  of  one  hundred  pounds  per 
annum,  and  such  sum  of  one  hundred  pounds  shall  be 
in  lieu  of  any  allowance  for  forage  or  for  the  keep  of 
any  hone  or  horses  heretofore  granted  to  such  magis- 
trates. 

In  addition  to  the  aforesaid  allowance  there  shall 
also  be  paid  to  any  magistrate  to  whom  the  Lord  Lieu- 
tenant or  other  chief  governor  or  governors  of  Ireland 
has  or  have,  with  the  approval  of  the  Commissioners  of 
Her  Majesty's  Treasury,  awarded,  or  shall  hereafter 
from  time  to  time  with  the  like  approval  award,  any 
further  allowance  for  travelling  and  remaining  from 
home  on  duty,  and  for  stationery,  and  for  any  expenses 
incurred  in  change  of  station,  all  and  every  ijie  sums  of 
money  so  awarded  for  the  said  purposes. 

Supemmuation.  g.  The  superannuation  allowances  pay- 
able to  magistrates  appointed  under  the  Act  of  1636 
shall  be  computed  exclusive  of  the  allowances  by  this 
Act  authorised. 

In  the  case  of  any  magistrate  to  whom  under  any 
Act  now  in  force  a  superannuation  allowance  might  be 
granted  within  three  years  after  the  first  day  of  April 
one  thousand  «ught  hundred  and  seventy-four,  calculated 
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vpoo  the  average  amount  of  salary  received  by  such 
magistrate  for  three  years  next  preceding  the  com- 
mencement of  such  allowance,  such  superannuation 
allowance  shall  be  icalculated  upon  the  average  amount 
of  salary  which  such  magistrate  would  have  received  for 
the  period  of  three  years  next  preceding  the  commence- 
ment of  such  allowance,  if  during  such  period  this  Act 
had  been  in  force. 

8  ofta  *  sT*""  ^"  S®**'""  '•"**  °f  *®  Dublin  Police 
Tlet  c.  M.  ^'^  1859,  shall  be  and  the  same  is  hereby 

repealed,  and  instead  thereof  be  it  enacted, 
that  from  and  after  the  passing  of  thi« 
Act  it  shall  be  lawful  for  the  Lord 
Lieutenant  or  other  chief  governor  or 
governors  of  Ireland  from  time  to  time, 
by  order,  to  appoint  such  gums  by  way  of 
salaries  to  the  chief  commissioner  and 
assistant  commissioner  of  police  of  the 
police  district  of  Dublin  metropolis  re- 
spectively as  he  or  they  shall  think  fit  and  the 
Gonnnissioners  of  Her  Majesty's  Treasory  shall  approve  : 
Provided  always,  that  nothing  in  this  section  contained 
shall  authorise  the  Lord  lieutenant  or  other  chief 
governor  or  governors  of  Ireland  to  diminish  the  salaries 
at  the  time  of  tiie  passing  of 'this  Act  respectively 
payable  to  the  persons  holding  at  such  time  the  oflSces 
of  chief  commissioner  and  assistant  commissioner. 

tob**""!?"'  t  ®'  ■^^   salaries  and  allowances  under 

of  mcnieri'"'  ^'s  Act  shall  be  paid  out  of  moneys  from 
voted  by  time  to  time  to  be  provided  by  Parliament 

for  such  purpose. 


Byl 
Uei 


lentenAnt, 
Ac,  with 
•pivots]  of 
Trnrary. 


ParUiment. 


SCHEDULE  A. 

Glass  I.              £600 
Class  11.               400 
Otass  III.            800 

£675 
660 
425 

SOHKDULK  B. 
6  ft  7  Will.  4.  a  13.  s. 
16  ft  17  Vict  c.  «0.  a 

84. 
1. 

Cap.  XXIV. 

An  Act  to  empower  the  Public  Works  Loan 
Commissioners  to  advance  a  sum  of  money, 
by  way  of  loan,  for  the  improvement  of  the 
Harbour  of  Colombo  in  the  colonj  of  Ceylon. 

[30*A  June  1874.] 


Cap.  XXV. 

An  Act  to  remove  the  Restrictions  contained  in 
the  British  "White  Herrinjr  Fishery  Acts  in 
regard  to  the  use  of  Fir  Wood  for  Herring 
Barrels.  [30th  June  187 i!] 

Cap.  XXVI. 
An  Act  to  make  provision  respecting  the  Stamp 
Duty  on  Transfers  of  Stock  of  the  Govern- 
ment of  Canada.  [30th  June  1874.] 


Cap.  XXVn. 

An  Act  to  regulate  the  Sentences  imposed  by 
Colonial  Courts  where  jurisdiction  to  try  is 
conferred  by  Imperial  Acts. 

[30tt  June  1874.] 


Cap.  XXVIIT. 

An  Act  to  further  amend  the  Law  relating  to 
Juries  in  Ireland.  [ZOth  Jtme  1874.] 

WHEREAS  the  law  relating  to  juries  in  Ireland  was 
amended  by  "  The  Juries  (Ireland)  Act,  1878,"  but  the 
time  during  which  the  provisions  of  the  said  Act  should 
be  in  force  and  operation  was  by  the  said  Act  limited 
to  the  eleventh  day  of  January  one  thousand  eight  hun- 
dred and  seventy-five: 

And  whereas  it  is  expedient  that  certain  of  the  said 
provisions  should  continue  in  force  and  operation  for  a 
further  limited  time : 

Be  it  therefore  enacted,  &c. :  .  .  . 

ShortUtie.  1.  This  Act  may  be  cited  for  all  pur- 

poses as  "The  Juries  (Ireland)  Act,  1874;"  and  the 
Juries  (Ireland)  Acts,  1871  to  1873,  and  this  Act  shall 
be  construed  together  as  one  Act,  and  the  same  may  be 
cited  for  all  purposes  as  "The  Juries  (Ireland^  Acts, 
1871  to  1874." 

Certain provi-  2.  The  provisions  of  "The  Juries 
r«,MntinuM:  (Ireland)  Act,  1873,"  with  the  exception 
of  sections  three  and  eight,  shall  continue 
in  force  and  operation  until  the  eleventh  day  of  January 
one  thousand  eight  hundred  and  seventy-six ;  and  the 
said  provisions  of  the  said  Act  hereby  continued  shall 
be  read  and  construed  as  if  the  words  "  one  thousand 
eight  hundred  and  seventy-six "  were  therein  inserted 
instead  of  the  words  '*one  thousand  eight  hundred  and 
seventj'-five,"  and  as  if  the  words  "in  t^year  one  thou- 
sand eight  hundred  and  seventy-four  "  were  inserted  in 
section  five  instead  of  the  words  "  in  the  year  one  thou- 
sand eight  hundred  and  seventy-three." 

Cap.  XXIX. 

An  Act  to  amend  the  Law  relating  to  the  Mflitia. 

[30th  June  1874.] 

Cap.  XXX. 

An  Act  to  transfer  parts  of  the  Holyhead  Old 
Harbour  Road  from  the  Board  of  Trade  to 
the  Local  Board  of  Health  of  the  town  of 
Holyhead ;  and  for  other  purposes. 

[30th  June  1874.] 

Cap.  XXXL 

An  Act  to  amend  the  Conjugal  Rights  (Scotland) 
Amendment  Act,  1861.        [16M  Jidy  1874.] 

Cap.  XXXII. 

An  Act  to  amend  "  The  Drainage  and  Improve- 
ment of  Lands  Act  (Ireland),  1863." 

[16/A  Jul^  1874.] 

WHEREAS  by  "The  Drainage  and  Improvement  of 
!6*37Vlct.e.  Lands  Act  (Ireland),  1863,"  the  Com- 
<*  missioners  of  Public  Works  in  Ireland 

were  authorised  to  advance  money  in  the  manner  and 
subject  to  the  conditions  in  the  said  Act  mentioned,  for 
the  purpose  of  aiding  in  the  completion  of  works  for  the 
drainage  and  improvement  of  lands  in  any  district,  and 
the  repayment  of  any  money  so  advanced  was  to  be 
secured  by  means  of  an  annu^  rentcharge  to  be  payable 
for  the  term  of  twentv-two  years  at  the  rate  of  dx 
pounds  ten  shillings  ror  every  one  hundred  pounds 
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chained  upon  such  landa  in  the  manner  by  the  said 
Act  provided  : 

And  whereas  a  further  Act  was  passed  in  the  session 
S7  *  38  Viet.  of  Parliament  held  in  the  twenty-seventh 
"•  '*■  and  twenty-eighth  years  of  Her  Majesty, 

chapter  serenty-two,  explaining  certain  provisions  con- 
tained in  the  said  Act : 

And  whereas  the  said  Acts  were  amended  by  "  The 
MAM  Viet  Drainage  and  Improvement  of  Lands 
»>^  S3  Viet  Amendment  Act  (Ireland),  1865,"  and 
t  It.  by  "  The  Drainage  and  Improvement  of 

Lands  Amendment  Act  (Ireland),  1869,  and  it  is  ex- 
pedient further  to  amend  the  said  Acts  : 

Be  it  therefore  enacted,  &&  ;  .  .  . 

Short  title.  1.  This  Act  may  be  cited  for  all  pur- 

poses as  "  The  Drainage  and  ^provement  of  Lands 
Amendment  Act  (Ireland),  1874." 

Luuii  msy  be  2.  It  shall  be  lawful  for  the  Gommis- 

bjr  rentcEargei*  "One"  oi  Public  Works,  upon  application 
at  Are  p.  r  cent,  of  any  drainage  board,  out  of  any  moneys 
for  3i  years.  j„  their  hands  available  for  loans,  by  and 
with  th«  sanction  of  the  Commianonen  of  Her  Majesty's 
Treasury,  and  subject  to  sudi  rules,  regulations,  and 
conditions  as  the  said  Commissioners  of  the  Treasury 
nay  think  proper  from  time  to  time  to  make,  to  main 
loans  or  advances  for  the  purposea  of  the  said  recited 
Acts,  and  to  secare  the  repayment  of  the  same,  if  they 
think  it  expedient  so  to  do,  by  means  of  rentcharges  at 
iWe  per  cent,  per  annum  payable  for  terms  of  thirty- 
five  vears,  instead  of  by  rentcharges  at  six  pounds  ten 
shillings  per  cent,  per  annum  payable  for  terms  of 
twenty-two  years  as  by  the  said  Ads  provided  {  and  in 
case  any  loan  shall  be  so  made  to  the  drainage  board 
of  any  district,  each  of  the  several  parcels  or  portions 
of  land  specified  in  the  award  of  the  Commissioners^ 
apportioning  the  consolidated  sum  of  principal  and 
interest  amongst  the  respective  proprietors  of  the  said 
parcels  or  portions  of  land  in  such  district  and  on  their 
lands  respectively,  (as  by  the  said  Acts  provided)  shall, 
from  the  date  of  such  award,  become  charged  with  the 
payment  to  Her  Majesty  of  an  annual  rentcharge  of 
five  pounds  for  every  one  hundred  pounds  charged  on 
such  parcels  or  portions  of  land  respectively,  and  so  in 
proportion  for  any  lesser  amount,  to  be  payable  for  the 
term  of  thirty-five  years,  to  be  computed  from  the  fifth 
day  of  April  or  tenth  day  of  October  which  shall  next 
happen  after  the  making  of  such  award,  such  rentcharge 
to  be  paid  by  equal  half-yearly  payments  on  the  fifth 
day  of  April  and  tenth  day  of  October  in  every  year, 
the  first  of  such  payments  to  be  made  on  the  second  of 
such  days  which  shall  happen  after  the  date  of  such 
award. 

PrvTlsloiw  u  to  3.  AH  the  provisions  in  the  recited 
J^^^'cto  to  AcU  contained  or  referred  to  with  respect 
apply  to  rent-  to  the  rentcharges  therein  mentioned  shall 
thtoArt.""**"  ^  *pplicable  to  rentcharges  under  this 
Act  in  like  manner  in  all  respects  as  if 
rentdiarges  under  this  Act  were  rentcharges  under  the 
redted  Acts. 

Notiee  of  inipeo-  4.  In  all  Cases  in  which  copies  of  the 
bsTingbeoi  report  of  any  inspector  appointed  by  the 
lodRedwith  Commissioners  of  Public  Works  for  the 
tobJ^^t"to °°*  purpose  of  making  inquiries  as  to  the  pro- 
proprietora.  priety  of  constituting  any  proposed  dis- 

trict, and  as  to  the  assent  of  the  raopnetors  thereto, 
are  required  to  be  lodged  with  the  clerk  or  clerks  of  the 
unions  respectively,  as  directed  by  section  six,  number 
five,  of  the  said  first  recited  Act,  the  petitioners  shall  in 
addition  to  the  notice  which  they  are  required  to  publish 
in  some  newspaper,  as  directed  by  the  said  section,  cause 


notices  stating  that  such  report  has  been  so  lodged  to  be 
served  on  eaui  of  the  reputed  proprietors  of  land  in 
such  district  by  delivery  of  the  same  personally,  or,  if 
any  such  proprietor  is  absent  from  Ireland,  to  his  agent, 
or  by  leaving  the  same  at  the  usual  or  last  known  place 
of  abode  of  such  proprietor  as  aforesaid,  or  by  forward- 
ing the  same  by  post,  in  a  prepaid  letter,  addressed  to 
the  usual  or  last  known  place  of  abode  of  such  pro- 
prietor. 

Kd'tod'A?t»V''*  *•  '^'^  •^*'*'  herein-before  recited  or 
be  conttrned  a>  referred  to  as  amended  by  this  Act  and 
one  ACL  this  Act  shall  be  read  together  as  one  Act. 


Cap.  XXXIII. 

An  Act  to  extend  the  Powers  of  the  Leases  and 
Sales  of  Settled  Estates  Act. 

[im  July  1874.] 

WHEREAS  it  is  expedient  to  extend  the  operation  of 
'•^  *  2"  Vict  tiie  Act,  chapter  one  hundred  and  twenty 
of  the  nineteenth  and  twentieth  years  of 
Her  Majesty,  to  facilitate  leases  and  sales  of  settled 
estates,  herein-after  called  the  principal  Act: 

Be  it  therefore  enacted,  &c. :  .  .  . 


Short  title.  1.    This  Act  may  be  cited   as   the 

Leases  and  Sales  <tf  Settled  Estates  Amendment  Act, 
1874. 

Notice  to  be  2.  Where  under  the  principal  Act  the 

flrtven  to  persons  x     r 

who  do  HOC  con-  concurrence  or  consent  of  any  person  in 
senttoorcuocnr  or  to  any  application  hereafter  to  be 
to  application.      „y^  ^^^  ^^^^  ^^.j  ^  required,  and 

such  concurrence  or  consent  shall  not  nave  been 
obtained,  notice  shall  be  given  to  audi  person,  in  such 
manner  tis  the  court  to  which  such  application  shall  be 
made  shall  direct,  requiring  him  to  notify,  within  a 
time  to  be  specified  in  such  notice,  whether  he  assents 
to  or  dissents  from  such  application  or  submits  his 
rights  or  interests,  so  far  as  they  may  be  affected  by 
such  application,  to  be  dealt  with,  by  the  cotui: ;  and 
every  such  notice  shall  specify  to  whom  and  in 
what  manner  such  notification  is  to  be  delivered  or  left. 
In  case  no  notification  shall  be  delivered  or  left  in 
accordance  with  the  notice  and  within  the  time  thereby 
limited,  the  person  to  or  for  whom  such  notice  shall  have 
been  given  or  left  shall  be  deemed  to  have  submitted 
his  rights  and  interests  to  be  dealt  with  by  tJie  court. 

Conrtmydto-  3.  An  order  under  the  prindpal  Act 
Sm  "haling"""  ""'y  ^  made  upon  any  such  application 
regard  to  the  notwithstanding  that  the  concurrence  or 
SItSSL"*""  consent  of  any  such  person  as  aforesaid 
parties.  shall  not   have  been  obtained,  or  shall 

have  been  refused,  but  tiie  court  in  considering  the 
application  shall  have  regard  to  the  number  of  persons 
who  concur  in  or  consent  to  the  application,  and  who 
dissent  therefrom,  or  who  submit  or  are  to  be  deemed 
to  submit  their  rights  or  interests  to  be  dealt  with  by 
the  court,  and  to  the  estates  or  interests  which  such 
persons  respectively  have  or  claim  to  have  in  the  estate 
as  to  which  such  application  is  made,  and  every  order 
of  the  court  made  upon  such  application  shall  have  the 
same  effect  as  if  all  such  persons  had  been  consenting 
parties  thereto. 

d'<St''Th"*th*'*  *•  ■^^  *'"'''  *PpM<»tionB  shall  be  other- 
iriseiupre^  '  wise  dealt  with  in  such  manner  as  are 
scribed  by  prind-  prescribed  by  the  principal  Act,  or  any 
J*'''^"-  orders  made  in  pursuance  thereof,  with 

regard  to  the  exercise  of  the  powers  conferred  by  that 
Act. 
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PUBLIC  GENERAL  STATUTES, 


[The  Irish 


Cap.  XXXIV. 

An  Act  to  amend  the  Act  of  the  fifty-fifth  year  of 
King  George  the  Third,  chapter  one  hundred 
and  ninety-fonr,  intituled  "  An  Act  for  better 
regulating  the  Practice  of  Apothecaries  in 
England  and  Wales."  [16/A  Jtdy  1874.] 


Cap.  XXXV. 

An  Act  for  further  promoting  the  Revision  of 
the  Statute  Law  by  repealing  certain  enact- 
ments which  have  ceased  to  be  in  force  or 
have  become  unnecessary. 

[16<A  July  1874.] 

Cap.  XXXVI. 

An  Act  to  render  Personation,  with  intent  to 
deprive  any  Person  of  Real  Estate  or  other 
property,  Felony.  [30<A  Jvly  1874.] 

WHEREAS  it  is  expedient  to  amend  the  law  relating 
to  personation: 
Be  it  therefore  enacted,  &c. :  ... 

PerKHMthm  In  i.  If  any  person  shall  falsely  and 
SS^/mS"  deceitfully  personate  any  person,  or  the 
feioD7.  heir,  executor,  or    administrator,    wife, 

widow,  next  of  kin,  or  relation  of  any  person,  with  in- 
tent fraudulently  to  obtain  any  land,  estate,  chattel, 
money,  valuable  security,  or  property,  he  shall  be  guilty 
of  felony,  and  upon  convicuon  shall  be  liable,  at  the 
discretion  of  the  court  by  which  he  is  convicted,  to  be 
kept  in  penal  servitude  for  life,  or  any  period  not  less 
than  five  years,  or  to  be  imprisoned  for  any  term  not 
exceeding  two  years,  with  or.  without  hard  labour,  and 
with  or  without  solitary  confinement 

8«Ting.  2.  Nothing  in  this  Act  shall  prevent 

any  person  from  being  proceeded  against  and  punished 
under  any  other  Act,  or  at  common  law,  in  respect  of 
an  offence  (if  any)  punishable  as  well  under  this  Act  as 
under  any  other  Act,  or  at  common  law. 

•  oaenceatcainat       3.  No  offence  against  this  Act  shall  be 
thia  Act  not  to  _         .    .  ry   ,  , 

be  triad  at  prosecuted    or    tried    at   any    court  of 

general  or  qoar-  general  or  quarter  sessions  of  the 
tcraearfou  ^^^ 

Short  utie.  4.  This  Act  may  be  cited  for  ail  purposes 

as  the  False  Personation  Act,  1874. 

Cap.  XXXVIT. 

An  Act  to  alter  and  amend  the  Law  as  to 
Appointments  under  powers  not  exclusive. 

[30«A  July  1874.] 

WHEREAS  by  deeds,  wills,  and  other  instruments, 
powers  are  fireqnently  given  to  appoint  real  and  personal 
property  amongst  several  objects  in  such  manner  that 
no  one  of  the  objects  of  the  power  can  be  excluded,  or 
some  one  or  more  of  the  objects  of  the  power  cannot  be 
excluded  by  the  donee  of  the  power  from  »  share  of  such 
property,  but  without  requiring  a  substantial  share  of 
such  property  to  be  given  to  each  object  of  the  power, 
or  to  each  object  of  the  power  who  cannot  be  excladed : 
And  whereas  instruments  intended  to  operate  as 
executions  of  such  powers  are  frequently  invalid  in  con- 
sequence of  the  donee  of  the  power  appointing  in  favour 
of  some  one  or  more  of  the  objects  of  the  power  to  the 
exclusion  of  the  other  or  others,  or  some  other  or  others 


f 

ot  such  objects,  and  it  is  expedient  to  amend  the  law 
so  as  to  prevent  such  intended  appointments  failing : 
Be  it  therefore  enacted,  &c. :  .  .  . 

Appointmenta  to  ].  That  no  appointment,  which  from 
^^g'ol'w  and  after  the  passing  of  this  Act  shall  be 
mora  objects  made  in  exercise  of  any  power  to  appoint 
exdoded.  g^y  property,  real  or  personal,  amongst 

several  objects,  shall  be  invalid  at  law  or  in  equity  on 
the  ground  that  any  object  of  such  power  has  been 
altogether  excluded,  but  every  such  appointment  shall 
be  valid  and  effectual  notwithstanding  that  any  one  or 
more  of  the  objects  shall  not  thereby  or  in  default  of 
appointment  take  a  share  or  shares  of  the  property  sub- 
ject to  such  power. 

ProTiio.  2.  Provided  always,  and  be  it  enacted, 

that  nothing  in  this  Act  contained  shall  prejudice  or 
affect  any  provision  in  any  deed,  will,  or  other  instru- 
ment creating  any  power,  which  shall  declare  the  amount 
or  the  share  or  shares  from  which  no  object  of  the 
power  shall  be  excluded,  or  some  one  or  more  object 
or  objects  of  the  power  shall  not  be  excluded. 

Cap.  XXXVIII. 

An  Act  to  extend  the  Jurisdiction  of  Courts  of 
the  Colony  of  the  Straits  Settlements  to 
certain  Crimes  and  Offences  committed  out  of 
the  Colony.  [30<A  July,  1874.] 

Cap.  XXXIX. 

An  Act  to  provide  for  the  exception  of  the 
Borough  of  Wenlock  from  the  category  of 
boroughs  under  the  "  Elementary  Education 
Act,  1870."  [30/A  July  1874.] 

Cap.  XL. 

An  Act  to  amend  the  powers  of  the  Board  of 
Trade  with  respect  to  inquiries,  arbitrations, 
appointments,  and  other  matters  under  special 
Acts,  and  to  amend  the  Regulation  of  Rail- 
ways Act,  1873,  so  far  as  regards  the 
reference  of  differences  to  the  Railway  Com- 
missioners in  lieu  of  Arbitrators. 

[30rt  Jub/  1874.] 

Be  it  enacted,  &c. :  .  .  .  . 

Preliminary. 
Short  title.  1.  This  Act  may  be  cited  as  the  Board 

of  Trade  Arbitrations,  &c.  Act,  1874. 

PabtL 

Board  of  Trade  Inquiries,  ffc. 
Pow«  of  2.  Where,  under  the  provisions  of  any 

Trade  M  to  special  Act,  passed  either  before  or  after 

Inquiry.  the  passing  of  this  Act,  the  Board  of 

Trade  are  required  or  authorised  to  sanction,  approve, 
confirm,  or  determine  any  appointment,  matter,  or  thing, 
or  to  make  any  order  or  to  do  any  other  act  or  thing 
for  the  purposes  of  such  special  Act,  the  Board  of 
Trade  may  make  such  inquiry  as  they  may  think 
necessary  lor  the  purpose  of  enabling  them  to  comply 
with  such  requisition  or  exercise  such  authority. 

Where  an  inquiry  is  held  by  the  Board  of  Trade  for 
the  purposes  of  this  section,  or  in  pursuance  of  any 
general  or  special  Act  passed  either  before  or  after  the 
passing  of  this  Act,  directing  or  authorising  them  to 
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hold  any  inquuT',  the  Board  of  Trade  may  hold  such 
inquiiy  by  any  person  or  persons  daly  authorised  in 
that  behalf  by  an  order  of  the  Board  of  Trade,  and  such 
inquiry  if  so  held  shall  be  deemed  to  be  duly  held. 

BxpeiuM  3.  Where  application  is  made  in  pur- 

•rUtraUoDT  snance  of  any  special  Act  passed  either 
•snotton,  *a  before  or  after  the  passing  of  this  Act,  to 
the  Board  of  Trade  to  be  arbitrators,  or  to  appoint  any 
arbitrator,  referee,  engineer,  or  other  person,  ur  to  hold 
any  inquiry,  or  to  sanction,  approve,  confirm,  or  deter- 
mine, any  appointment,  matter,  or  thing,  or  to  make 
any  order,  or  to  do  any  other  act  or  thing  for  the 
purposes  of  such  special  Act,  all  expenses  incurred  by 
the  Board  of  Trade  in  relation  to  such  application  and 
the  proceedings  consequent  thereon,  shall,  to  such 
amount  as  the  Board  of  Trade  may  certify  by  their 
order  to  be  due,  be  defrayed  by  the  parties  to  such 
application,  and  (subject  to  any  provision  contained  in 
the  said  special  Act)  shall  be  defrayed  by  such  of  the 
parties  as  the  Board  of  Trade  may  by  order  direct,  or 
if  so  directed  by  an  order  of  the  Board  of  Trade  shall 
be  paid  as  costs  of  the  arbitration  or  reference. 

The  Board  of  Trade  may,  if  they  think  fit,  on  or  at 
any  time  afler  the  making  of  the  application,  by  order 
require  the  parties  to  the  application,  or  any  of  them, 
to  pay  to  the  Board  of  Trade  snch  sum  as  the  Board  of 
Trade  think  requisite  for  or  on  account  of  those 
expenses,  or  to  give  security  to  the  satisfaction  of  the 
Board  of  Trade  for  the  payment  of  those  expenses  on 
demand,  and  if  such  payment  or  security  is  not  made  or 
given  may  refuse  to  act  in  pursuance  of  the  application. 

All  expenses  directed  by  an  order  of  the  Board  of 
Trade  or  an  award  in  pursuance  of  this  section  to  be 
paid  may  be  recovered  in  any  court  of  competent 
jurisdiction  as  a  debt,  and  if  payable  to  the  Board  of 
Ttivde,  as  a  debt  to  the  Crown,  and  an  order  of  the 
Board  of  Trade  shall  be  conclusive  evidence  of  the 
amount  of  such  expenses. 

MM^go'  4.  In  this  part  of  this  Act  the  term 

"'"^  "  special  Act    means  a  local  or  local  and 

personal  Act,  or  an  Act  of  a  local  and  personal  nature, 
and  includes  a  provisional  order  of  the  Board  of  Trade 
confirmed  by  Act  of  Parliament  and  a  certificate  granted 
by  the  Boara  of  Trade  under  the  Railways  Construction 
Facilities  Act,  1864. 

^TnSi  ^^  ^^  °^^  °^  ***  Board  of  Trade  for 
te  In  wrtS^  ^e  purposes  of  this  part  of  this  Act,  or 
of  any  such  special  Act  as  is  referred  to 
in  this  part  of  this  Act,  may  be  made  by  writing  under 
the  hand  of  the  President  or  of  one  of  the  secretaries  of 
the  Board. 

MAM  Vict.  *•  ^®  ■*^''*  "^  ''**  sesdon  of  the  thirty- 

e.  ig,  fiflh  and  thirty-sixth  years  of  the  reign 

of  Her  present  Majesty,  chapter  eighteen, 
intituled  "  An  Act  for  regulating  Inquiries  by  the  Board 
of  Trade,"  is  herebv  repealed,  without  prejudice  to 
anything  done  or  suffered  under  that  Act. 

pabt  n. 

Reference  to  Railway  Commu^onen. 

SmEL'''^**'*  *'  Where  any  difference  to  which  a 
appohit*K»iiw«r  railway  com^y  or  canal  company  is  a 
Comminionen  party  IS  required  or  authorised  under  the 
cJumphll!"'"*  provisions  of  any  geaeral  or  special  Act 
passed  either  before  or  after  the  passing 
of  this  Act,  to  be  referred  to  the  arbitration  of  or  to  be 
determined  or  settled  by  the  Board  of  Trade,  or  some 
person  or  persons  appointed  by  the  Board  of  Trade,  the 
Board  of  Trade  may,  if  they  think  fit,  by  order  in 


writing  under  the  hand  of  the  President  or  one  of  the 
Secretaries  of  the  Board,  refer  the  matter  for  the 
decision  of  the  Bailway  Commissioners,  and  appoint 
them  arbitrators  or  umpire,  as  the  case  may  be,  and 
thereupon  the  Commissioners  for  the  time  being  shall 
have  the  same  powers  as  if  the  matter  had  been  referred 
to  their  decision  in  pursuance  of  the  Regulation  of 
Railways  Act,  1 873,  and  also  any  further  powers  which 
the  Board  of  Trade,  or  an  arbitrator  or  arbitrators,  or 
umpire,  appointed  by  the  Board  of  Trade,  would  have 
had  for  the  purpose  of  the  arbitration,  if  the  difference 
had  not  been  referred  to  the  Commissioners :  Provided 
always,  that  this  section  shall  not  apply  to  any  case  in 
which  application  is  made  to  the  Board  of  Trade  for  the 
appointment  of  an  umpire  under  the  twenty-eighth 
section  of  "The  Lands  Clauses  Consolidation  Act, 
1846." 

^eei^JJ^j"  7.  Where  any  difference  is  referred 
CommtaSonera  ^'^'^  ^^  decision  of  the  Commissioners  in 
laajbltrstioiuL  pursuance  of  the  Regulation  of  Railways 
Act,  1673,  as  amended  by  this  part  of  this  Act,  the 
Cornmissioners  shall  have  the  same  power  by  their 
decision  of  rescinding,  varying,  or  adding  to  any  award 
or  other  decision  previously  made  by  any  arbitrator  or 
arbitrators  (includmg  therein  the  Board  of  Trade)  with 
reference  to  the  same  subject-matter  as  any  arbitrator 
or  arbitrators  would  have  had  if  the  difference  had  been 
referred  to  him  or  them. 

Dnmioii,  Ac  of  a  This  part  of  this  Act  shall  be  con- 
SSrtnitrira"  sTued  M  one  with  the  Reguktion  of 
wlthssAiiT  Railways  Act,  1873,  and  shall  continue 
Vict  c.  48.  jjj  fof gg  fgj  tijg  game  time  as  that  Act 

and  no  longer,  but  the  expiration  of  this  part  of  this 
Act  shall  not  affect  the  vahdity  of  anything  done  before 
such  expiration. 

The  Regulation  of  Railways  Act,  1873,  together  with 
this  part  of  this  Act,  may  be  cited  as  the  Regulation  of 
Railways  Acts,  1873  and  1874. 


An  Act  to  amend 
Act." 


Cap.  XLL 
'  The  Colonial  Attomies  Belief 

[30M  July  1874.] 


Cap.  XLII. 

An  Act  to  consolidate  and  amend  the  Laws  re- 
lating to  Building  Societies.  * 

[30(A  July  1874.] 

WHEREAS  it  is  expedient  to  consolidate  and  amend 
the  law  relating  to  building  societies : 
Be  it  enacted,  &o. :    . 

SbortttUe.  ].   This  Act  may  be  cited  as  The 

Building  Societies  Act,  1674. 

CommeDcemenft 
of  Act 


Deflnltion  of 

tetlMrw. 


2.  This  Act  shall  commence  and  take 
e^ct  on  the  second  day  of  November 

one  thousand  eight  hundred  and  seventy-four. 

3.  The  registrar  in   this  Act  means 
(except  where  otherwise  expressed^  the 

registrar  for  the  time  being  of  friendly  societies  in 
England,  Scotland,  or  Ireland,  as  the  case  may  be,  who 
shau,  for  the  purposes  of  this  Act,  be  the  registrar  of 
building  so«»eties. 

Ddinition  of  4,  Xhe  court  in  this  Act  means, — 

court. 

In  England,  the  county  court  of  the  district  in  which 
the  chief  office  or  place  of  meeting  for  the  business 
of  the  society  is  situate ; 
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In  Scotland,  the  aherifTs  court  of  the  county  in  which 
mich  office  or  place  of  meeting^  is  situate ;  and 

In  Ireland,  the  civil  bill  court  within  the  jurisdiction 
of  which  such  office  or  place  of  meeting  is  situate. 

SSiV^*'  A  *•  -A-  terminating  society  in  this  Act 
peimuient  mSs-  means  a  society  which  by  its  rules  is  to 
tiM-  terminate  at  a  fixed  date,  or  when   a 

result  specified  in  its  rules  is  attained;  a  permanent 
society  means  a  society  which  has  not  by  its  rules  any 
such  fixed  date  or  specified  result  at  which  it  shall 
terminate. 

AwHo^onto  6.  In  the  apphcation  of  this  Act  to 
^""^^  Scotland  the  following  words  and  expres- 

rions  shall  have  the  meanings  hereby  assigned  to  them  : 
viz.,  "freehold  estate"  shaU  mean  "heritable  estate; 
"mortgage"  shall  mean  "conveyance  or    bond   and 
disposition  in  security;"  "letters  of  administration" 
shall  mean  "  confirmation." 


Bepeal  of  6  *  7 
W.  4,  c  32. 


7.  The  Act  of  the  sixth  and  seventh 
years  of  His  late  Majesty  King  William 
the  Fourth,  chapter  thirty'two,  intituleid  "  An  Act  for 
the  Regulation  of  Benefit  Building  Societies,"  is  hereby 
repeals,  but  this  repeal  shall  not  affect  any  subsuting 
society  certified  under  the  said  Act,  until  such  society 
shall  have  obtained  a  certificate  of  incorporation  imder 
this  Act;  and  this  repeal  shall  not  affect  the  paat 
operation  of  the  said  Act,  or  the  force  or  operation, 
validity  or  invalidity,  of  anything  done  or  suffered,  or 
any  bond  or  security  given,  or  any  right,  title,  obliga- 
tion, or  liability  accrued,  or  any  proceedings  taken 
thereunder,  or  under  the  rules  of  any  society  which  has 
been  certified  thereunder :  Provided  that  with  r^ard 
to  such  subsistmg  societies  as  may  not  obtain  certifi- 
cates of  incorporation  under  this  Act,  all  things  required 
to  be  done  by  or  sent  to  the  barrister  or  advocate  and 
the  clerk  of  the  peace  under  the  provisions  of  the  said 
repealed  Act  shall  be  done  by  or  sent  to  the  registrar. 

SocietiM  under  g.  Every  society  the  rules  of  which 
oonStaue!''' '"  have  been  certified  under  the  said  repealed 
Act  shall  be  deemed  to  be  a  society  under 
this  Act,  and  may  obtain  a  certificate  of  incorporation 
under  this  Act,  and  thereupon  its  rules  shall,  so  far  as 
the  same  are  not  contrary  to  any  express  provisions  of 
this  Act,  continue  in  force  until  altered  or  rescinded  as 
herein-^fler  mentioned. 

Incorporation  of  g.  Every  society  now  subsisting  or 
'°*'*'^*''  hereafter  established  shall,  upon  receiving 

a  certificate  of  incorporation  under  this  Act,  become  a 
body  corporate  by  its  registered  name,  having  per- 
petual succession,  until  terminated  or  dissolved  in  man- 
ner herein  provided,  and  a  common  seal. 

£nrolm«nta  to  Iw  10.  On  the  commencement  of  this  Act 
•eiittoregutrtt.  ^  transcripts  of  the  rules  of  societies 
certified  and  enrolled  under  the  said  repealed  Act  which 
are  now  filed  with  the  rolls  of  the  sessions  of  the  peace 
of  any  county,  riding  or  division,  city  or  borough, 
liberty  or  place,  shall,  on  a  proper  application  made  for 
that  purpose,  be  taken  ofi*  the  file  and  transmitted  by 
the  clerk  of  the  peace  to  the  r^istrar,  to  be  by  him 
k^t  and  registered ;  and  upon  such  registration  every 
such  subsisting  society  shall  be  entitled  to  a  certificate 
of  incorporation  on  application  to  the  registrar. 

■w**™?""""*  11.  Any  society  now  subsisting,  the 
rales  no^'trsa^  transcript  of  the  rules  of  which  is  not 
muted.  transmitted  to  the  registrar  by  the  clerk 

of  the  peace,  shall,  upon  furnishing  the  registrar  with  a 
copy  of  its  rules,  purporting  to  be  certified  or  to  be  a 
true  copy  of  roles  certified  by  the  barrister  under  the 


said  repealed  Act,  authenticated  by  statutory  declaration 
of  the  secretary  or  other  officer  of  the  sode^,  as  the 
r^strar  may  require,  be  entitled  to  a  certificate  of 
incorporation,  and  such  copy  of  rules  shall  be  by  him 
kept  and  registered. 

Certuicateor  jg.  A  certificate  of  incorporation  nnder 

h^r^be  ^h>s  Act  shall  not  be  granted  to  an  ezist- 

granted.  ing  society  except  upon  application  to  the 

registrar  made  by  authority  of  a  general 
meeting  of  the  society  specially  called  for  the  pnipose ; 
and  the  registrar  may  require  of  the  person  making  the 
application  a  statutory  declaration  that  such  anthority 
was  duly  given. 

«M^tUM«  18-.  Any  number  of  penom  may 
QU7  be  establldi  a  society  under  this  Act,  eithor 

oubUataed.  terminating  or  permanent,  for  the  pur- 
pose of  raising  by  the  subscriptions  of 
the  members  a  sto<^  or  fimd  for  making  advances  to 
members  out  of  the  funds  of  the  society  upon  security 
of  freehold,  copyhold,  or  leasdiold  estate,  by  way  of 
mortgage ;  ana  any  sodety  under  this  Act  shall,  so  far 
as  is  necessary  for  the  said  purpose,  have  power  to  hold 
land  with  the  right  of  foreclosure,  and  may  from  time 
to  time  raise  funds  by  the  issue  of  shares  of  one  or 
more  denominations,  either  paid  up  in  fnll  or  to  be  paid 
by  periodical  or  other  subscriptions,  and  with  or  without 
accumulating  interest,  and  may  repay  sudi  fimds  when 
no  longer  required  for  Uie  purposes  of  the  society: 
Provided  always,  that  any  lana  to  which  any  such 
society  may  become  absolutely  entitled  by  foreclosure, 
or  by  surrender,  or  other  extinguishment  of  the  right  of 
redemption,  shall  as  soon  afterwards  as  may  be  con- 
veniently practicable  be  sold  or  converted  into  money. 

m.Mlu*M  *'  '*•  ^®  IwMity  of  any  member  of  any 

membm  society  nnder  this  Act  in  respect  of  any 

share  upon  which  no  advance  has  been 
made  shall  be  limited  to  the  amount  actually  paid  or  ia 
arrear  on  such  share,  and  in  respect  of  any  share  upon 
which  an  advance  has  been  made  shall  be  hmited  to  the 
amount  payable  thereon  under  any  mortgage  or  othor 
security  or  under  the  rules  of  the  society. 


PowBT  to  borrow 
money. 


15.  With  respect  to  the  borrowing  of 
money  by  societies  under  this  Act,  the 
following  provisions  shall  have  effect : 


(I.)  Any  society  under  this  Act  may  receive  deposits 
or  loans,  at  interest,  within  the  limits  in  this 
section  provided,  from  the  members  or  other 
persons,  or  from  corporate  bodies,  joint  stock 
companies,  or  from  any  terminating  building 
society,  to  be  applied  to  the  purposes  of  the 
society: 

(2.)  In  a  pennaoent  society  the  total  amount  so 
received  on  deposit  or  loan  and  not  repaid 
by  the  society  shall  not  at  any  time  exceed 
two  thirds  ot  the  amotmt  for  the  time  being- 
secured  to  the  society  by  mortgages  from  its 
members: 

(3.)  In  a  tenninating  society  the  total  amount  so 
received  and  not  repaid  may  either  be  a  sum 
not  exceeding  such  two  thirds  as  aforesaid, 
or  a  sum  not  exceeding  twelve  months  mi\y- 
scriptions  on  the  shares  for  the  time  being  in 
force: 

(4.)  Any  deposita  with  or  loans  to  a  society  under 
this  Act,  made  before  the  commencement  of 
this  Act  in  accordance  with  its  oertified  mlee, 
are  hereby  declared  to  be  valid  and  binding 
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OB  the  Rooiety,  bat  no  farther  deposits  or 
locms  shall  be  received  by  such  society,  except 
irithia  the  limits  proyided  by  this  section : 

(5.)  Every  deposit  book  or  acknowledgment  or 
security  of  any  kind  given  for  a  deposit  or 
loan  by  a  society  shall  have  printed  or  written 
therein  or  thereon  the  whole  of  the  fonrteenth 
and  fifleotth  sections  of  the  present  Act. 

"•*•'•*•**  16.  The  rules  of  every  society  here- 

».  fcith  lu  the    j^jjgj.  established  under  this  Act  shall  set 
forth,— 

I.  The  name  of  the  society,  and  chief  office  or  place 

of  meeting  for  the  business  of  the  society : 

S.  The  manner  in  which  the  stock  or  funds  of  the 
sodety  are  to  be  raised,  the  terms  upon  which 
paid-up  shares  (if  any)  are  to  be  issued  and 
repaid,  and  whether  preferential  shares  are  to 
be  issued,  and,  if  so,  within  what  limits,  if 
any ;  and  whether  the  society  intends  to  avail 
itself  of  the  borrowing  powers  contained  in 
this  Act,  and,  if  so,  witnin  what  limits,  not 
exceeding  the  limits  prescribed  by  this  Act : 

3.  The  purposes  to  which  the  funds  of  the  society  are 

to  be  applied,  and  the  manner  in  which  they 
are  to  be  invested : 

4.  The  terms  upon  which  shares  may  be  withdrawn 

and  upon  whieh  mor^ages  may  be  redeemed : 

5.  The  manner  of  altering  and  rescinding  the  rules  of 

the  society,  and  of  making  additional  rules : 

6.  The  manner  of  appointing,   remunerating,  and 

removing  the  board  of  directors  or  committee 
of  management,  auditors,  and  other  officers : 

7.  The  manner  of  calling  general  or  special  meetings 

of  the  members: 

8.  Provision  for  an  annual  or  more  firequent  audit  of 

the  accounts,  and  inspection  by  the  auditors 
of  the  mortgages  and  other  secnnties  belon^ng 
to  the  society : 

0.  'Whether  disputes  between  the  sodety  and  any  of 
its  members,  or  any  person  claiming  by  or 
through  any  member,  or  under  the  rules,  shall 
be  settled  by  reference  to  the  court,  or  to  the 
registrar,  or  to  arbitration : 

10.  Provision  for  the  device,  custody,  and  use  of  the 
seal  of  the  society,  which  shall  in  all  cases  bear 
the  registered  name  thereof : 

II.  Provision  for  the  custody  of  the  mortgage  deeds 

and  other  securities  belonging  to  the  society : 

12.  The  powers  and  duties  of  the  board  of  directors 

or  committee  of  management  and  other 
officers : 

13.  The  fines  and  forfeitures  to  be  imposed  on  mem- 

bers of  the  society  : 

14.  The  manner  in  which  the  society,  whether  termi- 

nating or  permanent,  shall  be  terminated  or 
dissolved. 

Rulea  to  be  made.  17.  The  persons  intending  to  establish 
a  societjr  under  this  Act  shall  transmit  to  the  re^strar 
two  copies  of  the  rules  agreed  upon  by  them  for  the 
government  of  the  society,  signed  by  three  of  such 
persons  and  by  the  intended  secretary  or  other  officer ; 
and  the  registrar,  if  he  find  that  the  rules  contain  all 
the  provisions  set  forth  in  section  sixteen  of  this  Act, 
and  that  they  are  in  conformity  with  this  Act,  shall 
return  one  copy  of  the  rules  to  the  secretary  or  other 
officer  of  the  society,  with  a  certificate  of  incorporation. 


Alteration  ot 
rules. 


RegMratlon  of  and  shall  retain  and  register  the  other 
"^«*  copy ;  provided  that  no  society  shall  be 

registered  under  this  Act  in  a  name  identical  with  that 
in  which  a  subsisting  society  is  already  registered,  or 
BO  nearly  resembling  the  same  as  to  be  calculated  to 
deceive,  unless  such  subsisting  society  is  in  course  of 
being  terminated  or  dissolved,  and  consents  to  such 
registration.  The  society  shall  supply  to  any  person 
requiring  the  same  a  complete  printed  copy  of  the  rules, 
with  a  copy  of  the  certificate  of  incorporation  appended 
thereto,  and  shall  be  entitled  to  charge  for  every  such 
printed  copy  of  rules  a- sum  not  exceeding  one  Shilling. 

18.  Any  society  under  this  Act,  certi- 
fied previously  to  the  passing  of  this  Act, 
may  alter  or  rescind  any  rule  or  make  any  additional 
rule  by  the  vote  of  three  fourths  of  the  members  present 
at  a  special  meeting  called  for  the  purpose,  of  which 
meeting  notice,  specifying  the  proposed  alteration, 
rescission,  or  addition  shall  be  given  to  the  members  in 
the  manner  provided  by  the  rules  of  the  society,  or  in 
the  absence  of  such  rules,  by  letters  sent  through  the 
post  seven  days  previoiis  to  such  meeting;  and  any 
society  hereafter  estabUshed  ma^  alter  or  rescind  any 
rule,  or  make  an  additional  rule,  in  the  manner  its  rules 
direct;  and  every  society  nnder  this  Act  altering  or 
rescinding  any  rule,  or  making  an  additional  rule,  shall 
f<»rward  two  copies  of  every  resolution  for  rescission  of 
a  rule,  and  of  every  alteration  of  or  addition  to  its  rales, 
signed  by  three  members  and  the  secretary,  and  a  statu- 
tory declaration  of  an  officer  of  the  society  that  the 
provisions  of  this  section  have  been  complied  with,  to 
the  registrar,  who,  if  he  find  that  such  alteration,  addi- 
tion, or  rescission  is  in  conformity  with  this  Act,  shall 
return  one  of  the  copies  to  the  secretary  or  other  officer 
of  the  society  with  a  certificate  of  registration,  and 
retain  and  register  the  other  copy. 

*'id*t"''mrtd  ^'*  ■^y  society  under  this  Act,  in  a 
fomu  of  MiiTey-  schedule  to  its  rules,  may  describe  the 
aoce,  Ac.  forms  of  conveyance,  mortgage,  transfer, 

agreement,  bond,  security  for  deposit  or  loan,  or  other 
instrument  necessary  for  carrying  its  purposes  into 
execution. 


Evldesce  of 
registration. 


20.  Any  certificate  of  inoorporation 
or  of  registration,  or  other  document 
relating  to  a  society  under  this  Act,  purporting  to  be 
signed  by  the  registrar,  shall,  in  the  absence  of  any 
evidence  to  the  contrary,  be  received  by  the  court,  and 
by  all  courts  of  law  and  equity  and  elsewhere,  without 
proof  of  the  signature;  and  a  printed  copy  of  the  rules 
of  a  society,  certified  by  the  secretary  or  other  officer  of 
the  society  to  be  a  true  copy  of  its  registered  rules,  shall, 
in  tho  absence  of  any  evidence  to  the  contrary,  be 
received  as  evidence  of  the  rules. 

RniMto  be  21.  The  rules  of  a  society  under  this 

mcm'ben  and  ^^  "ball  be  binding  on  the  several  mem- 
othera.  bers  and  officers  of  the  society,  and  on  all 

persons  claiming  on  account  of  a  member,  or  under  the 
rules,  all  of  whom  shall,  be  deemed  and  taken  to  have 
full  notice  thereof. 


Cliaoge  of  naoM.  22.  A  society  under  this  Act  may 
change  its  name  by  resolation  of  three  fourths  of  the 
members  present  at  a  meeting  called  for  the  purposei, 
provided  that  the  new  name  is  not  identical  with  that  of 
any  society  previously  registered  and  still  subsisting,  or 
so  nearly  resembling  the  same  as  to  be  calculated  to 
deceive,  unless  such  subsisting  society  is  in  course  of 
being  t^minated  or  dissolved,  and  consents  to  such 
registration.  Notice  of  the  change  of  name  shall  be 
sent  to  the  legistrar  and  roistered  by  him,  and  he  shall 
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give  a  certificate  of  registration.  Such  change  of  name 
•ball  not  affect  any  right  or  obligation  of  the  society,  or 
of  any  member  thereof,  or  other  person  concerned. 

OBoMTttogiTc  23.  Every  officer  of  a  society  under 
"""^f-  this  Act  having  the  receipt  or  charge  of 

any  money  belonging  to  the  society  shall,  before  t^ing 
upon  himself  the  execution  of  his  office,  become  bound 
with  one  sufficient  surety  at  the  least,  in  a  bond 
according  to  the  form  set  forth  in  the  schedule  to  this 
Act,  or  give  the  security  of  a  guarantee  society,  or  such 
other  security  as  the  society  direct,  in  such  sum  as  the 
society  require,  conditioned  for  rendering  a  just  and  true 
account  of  all  moneys  received  and  paid  by  him  on 
account  of  the  society,  and  for  payment  of  all  sums  of 
money  doe  from  him  to  the  society,  at  such  times  as  its 
rules  appoint,  or  a«  the  society  require  him  to  do  so. 

Offlean  to  24.  Every  such  officer,  his  executory 

'""""^  or  administrators,    shall,   upon   demand 

made,  or  notice  in  writing  given  or  left  at  his  last  or 
usual  place  of  residence,  give  in  his  account  as  may  be 
required  by  the  board  of  directors  or  committee  of 
management  of  the  society,  to  be  examined  and  allowed 
or  disallowed  by  them,  and  shall,  on  the  like  demand 
or  notice,  pay  over  all  the  moneys  remaining  in  his 
hands,  and  deliver  all  securities  and  effects,  books, 
papers,  and  property  of  the  society  in  his  hands  or  cus- 
tody, to  such  person  as  the  society  appoint;  and  in  case 
of  any  Delect  or  refusal  to  deliver  such  account,  or  to 
pay  over  such  moneys,  or  to  deliver  such  securities  and 
emctt,  books,  papers,  and  property,  in  manner  afore- 
said, the  society  may  sue  upon  the  bond,  or  may  apply 
to  the  court,  who  may  proceed  thereupon  in  a  summary 
way,  and  make  such  order  thereon  as  to  the  court  in  its 
discretion  shall  seem  just,  which  order  shall  be  final  and 
concluuve. 

inTMtment  of  25.  Any  society  under  this  Act  may 
*"'*"  ""  from  time  to  time,  as  the  rules  permit, 
invest  any  portion  of  the  funds  of  the  society,  not 
immediately  requii«d  for  its  purposes,  upon  real  or 
leasehold  securities,  or  in  the  public  funds,  or  in  or 
upon  any  parliamentary  stock  or  securities,  or  in  or 
upon  any  stock  or  securities  payment  of  the  interest  on 
which  is  guaranteed  by  authority  of  Parliament,  or  in 
the  case  of  terminating  societies,  with  other  societies 
under  this  Act ;  and  for  the  purpose  of  investments  in 
the  public  funds  or  upon  security  of  copyhold  or  cus- 
tomary estate,  the  society,  or  the  board  of  directors  or 
committee  of  management  thereof,  may  from  time  to 
time  appoint  and  remove  trustees. 

^"'«?*™"«««  26.  When  any  person  in  whose  name 

KKlttrsn  inay'  "D^  Stock  transferable  at  the  Bank  of 
oTder  atock  to  be  England  or  Bank  of  Ireland  is  standing, 
transferred.  either  jointly  with  another  or  others,  or 
solely,  as  a  trustee  for  any  society  under  this  Act,  is 
absent  from  England  or  Ireland  respectively,  or  be- 
comes bankrupt,  or  files  any  petition  or  executes  any 
deed  for  liquidation  of  his  affairs  by  assignment  or 
arrangement,  or  for  compositioo  with  his  creditors,  or 
becomes  a  lunatic,  or  is  dead,  or  if  it  be  unknown 
whether  such  person  is  living  or  dead,  the  registrar,  on 
application  in  writing  from  the  secretary  or  other  officer 
of  the  society  and  three  members  of  the  board  of  direc- 
tors or  committee  of  management  thereof,  and  on  proof 
satisfactory  to  him,  may  direct  the  transfer  of  the  stock 
into  the  name  of  any  other  person  or  persons  as  trustee 
or  trustees  for  the  society ;  and  such  transfer  shall  be 
made  by  the  surviving  or  continuing  trustee  or  tnistees, 
and  if  there  be  no  such  trustee,  or  if  such  trustee  or 
trustees  shall  refuse  or  be  unable  to  make  such  transfer, 
and  the  registrw  shall  so  direct^  then  by  the  Accountant 


General  or  Deputy  or  Assistant  Accountant  Gieneral  of 
the  Bank  of  England  or  Bank  of  Ireland,  as  the  case 
may  be;  and  the  Governors  and  Companies  of  the 
Bank  of  England  and  Bank  of  Ireland  respectively  are 
hereby  indemnified  for  anything  done  by  them  or  any 
of  their  officers  in  pursuance  of  this  section  agaunst  any 
claim  or  demand  of  any  person  injuriously  affected 
thereby. 

^^peity  of  the  27.  All  rights  of  action  and  other  rights, 
withont  eoiiTey-  ""'^  '>^'  estates  and  interests  in  real  and 
ance.  personal  estate  whatsoever,  now  belong- 

ing to  or  held  in  trust  for  any  society  certified  under 
the  said  repealed  Act,  shall,  on  the  incorporation  of  the 
society  under  this  Act,  vest,  in  the  society  without  any 
conveyance  or  assignment  whatsoever,  save  and  except 
in  the  case  of  stocks  and  securities  in  the  public  funds 
of  Great  Britain  and  Ireland,  and  estates  in  copyhold 
or  customary  hereditaments,  the  Utle  to  which  cannot 
be  transferred  without  admittance. 

Aa  to  copyholda.  28.  Where  any  society  under  this  Act 
is  entitled  in  equity  to  any  hereditaments  of  copyhold 
or  customary  tenure  by  way  of  mortgage,  the  lord  of 
the  manor  of  which  the  same  are  held  shall  from  time 
to  time,  if  required  by  the  society,  admit  such  persona, 
not  more  than  three,  as  the  society  appoints,  to  be 
trustees  on  its  behalf  as  tenants  in  respect  of  such 
hereditaments,  on  payment  of  the  usual  fines,  fees,  and 
other  dues  payable  on  the  admission  of  a  single  tenant, 
or  may  admit  the  society  as  tenant  in  respect  of  die 
same,  on  payment  of  such  special  fine,  or  compensation 
in  lieu  of  fine,  and  fees  aa  may  be  agreed  upon. 

Payment  of  nuns  29.  If  any  member  of  or  depositor  with 
Sso^hS'^em-  «  society  under  this  Act  having  in  the 
bera  or  depoaltora  funds  thereof  a  sum  of  money  not  exceed- 
die  intertaie.  j„g  g^^y  pounds  shall  die  intestate,  then 
the  amount  due  may  be  paid  to  the  person  who  shall 
appear  to  the  directors  or  committee  of  management 
of  the  society  to  be  entitled  under  the  Statute  of  Dis- 
tributions to  receive  the  same,  without  taking  out  let- 
ters of  administration,  upon  tjie  society  receiving  satis- 
factory evidence  of  death  and  a  statutory  declaration 
that  we  member  or  depositor  died  intestate,  and  that 
the  person  so  claiming  is  entitled  as  afore- 
„i"^^J?'  sud:  Provided  that  whenever  the  society 
to  be  next  of  ktn  after  the  decease  of  any  member  or  de- 
declared  raild.  positor  has  paid  any  such  sum  of  money 
to  the  person  who  at  the  time  appeared  to  be  entitled 
to  the  effects  of  the  deceased  under  the  belief  that  he 
had  died  intestate  the  payment  shall  be  valid  and 
effectual  with  respect  to  any  demand  from  any  other 
person  as  next  of  Kin  or  as  the  lawful  representative  of 
such  deceased  member  or  depositor  against  the  funds  of 
the  society,  but  nevertheless  such  next  of  kin  or  repre- 
sentative shall  have  his  lawful  remedy  for  the  amount  of 
such  payment  as  aforesaid  against  the  person  who  haa 
received  the  same. 

^oTiaioD  for  30.  Whenever  a  member  of  a  aodety 

member  dying  under  this  Act,  having  executed  a  mort- 
intestate  leaving  gage  to  the  sodety,  shall  die  intestate, 
an  Infant  heir,  leaving  an  infant  heir  or  infant  coheiress, 
it  shall  be  lawful  for  the  said  society,  after  selling  the 
premises  so  mortgaged  to  them,  to  pay  to  the  adminis- 
trator or  administratrix  of  the  deceased  member  any 
money,  to  the  amount  of  one  hundred  and  fifty  pounds, 
which  shall  remain  in  the  hands  of  the  said  society  after 
paying  the  amount  due  to  the  society  and  the  costs  and 
expenses  of  the  sale,  without  being  required  to  pay  the 
same  into  the  Post  Office  Savings  Bank,  as  provided  by 
the  Trustees  lielief.  Act,  and  the  Acts  amending  or 
extending  the  same.    The  said  sum  of  one  hundred  and 
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fifty  ponnds  to  be  considered  as  personal  estate,  and 
liable  to  duty  accordingly. 

Pnniahnient  81.  If  any  person  whosoeyer,  by  false 

of  fraud  In  ..  i-  •  •^-  uj  ■ 

withboMiDg         representation  or  imposition,  obtains  pos- 

momy,  te.  session  of  any  moneys,  securities,  books, 
papers,  or  other  effects  of  a  sodety  under  this  Act,  or, 
having  the  same  in  his  possession,  withholds  or  mis- 
applies the  same,  or  irilfully  applies  any  part  thereof  to 
purposes  other  than  those  expressed  or  directed  in  the 
rules  of  the  society  and  authorized  by  this  Act,  he  shall 
be  liable  on  summary  conviction  to  a  penalty  not 
exceeding  twenty  pounds,  with  costs  not  exceeding 
twenty  shillings,  and  to  be  ordered  to  deliver  ap  to  the 
society  all  such  moneys,  securities,  books,  papers,  or 
other  effects  to  the  society,  and  to  repay  the  amount  of 
money  applied  improperly,  and  in  default  of  such 
delivery  of  effects,  or  repayment  of  such  amount  of 
money,  or  payment  of  such  penalty  and  costs  aforesaid, 
to  be  imprisoned,  with  or  without  hard  labour,  for  any 
time  not  exceeding  three  months ;  but  nothing  herein 
contained  shall  prevent  any  such  person  from  being 
proceeded  against  by  way  of  indictment  if  a  conviction 
nas  not  been  previously  obtained  against  him  for  the 
same  offence  cmder  the  provisions  of  this  Act. 

Jn>««**"??  82.  A  society   under    this  Act    may 

SretaSfnatton    terminate  Or  be  dissolved — 
otdiaMiotioa  1.  Upon  the  happening  of  any  event 

of « »dety.  declared  ty  its  rule*  to  be  the 

termination  of  the  society. 

2.  By  dissolution  in  manner  prescribed  by  its  rules. 

3.  By  dissolution  with  the  consent  of  three-fourths  of 

the  members,  holding  not  less  than  two-thirds 
of  the  number  of  shares  in  the  society,  testified 
by  their  signatures  to  the  instrument  of  disso- 
lution, ^e  instrument  of  dissolution  shall 
set  forth — 

(a.)  the  liabilities  and  assets  of  the  society 

in  detail ; 
(b.)  the    number    of   members,    and    the 
amount  standing  to  their  credit  in 
the  books  of  the  society ; 
(c.)  the    claims   of   depositors  and    other 
creditors,  and  toe  provision  to  be 
made  for  their  payment ; 
(d.)  the  intended  appropriation  or  division 
of  the  funds  and  property  of  the 
society ; 
(«.)  the  names  of  one  or  more  persons  to  be 
appointed   trustees   for  the   special 
purpose,  and  their  remuneration. 
Alterations  in  the  instrument  of  dissolution  may  be 
made  with  the  like  consent,  testified  in  the 
same  manner.     The  instrument  of  dissolution 
and  all  alterations  therein  shall  be  registered 
in  the  manner  provided  for  the  registration  of 
rules,    and  shall   be  binding    upon   all    the 
members  of  the  society. 

4.  By  winding-up,  either  voluntarily  under  the  super- 

vision of  the  court  or  by  the  court,  if  the  court 
shall  so  order,  on  the  petition  of  any  member 
authorized  by  three-fourths  of  the  members 
present  at  a  general  meeting  of  the  society 
specially  called  for  the  purpose  to  present  the 
•ame  on  behalf  of  the  society,  or  on  the  peti- 
tion of  any  judgment  creditor  for  not  less  than 
fifty  pounds,  out  not  otheririse.  General 
orders  for  regulating  the  proceedings  of  the 
court  under  this  section  may  be  from  time  to 
time  made  by  the  authority  for  the  time 
being  empowered  to  make  general  orders  for 
the  court. 


Notice  of  the  commencement  and  termination  of 
every  dissolntion  or  winding-up  shall  be  sent  to  the 
registrar,  and  registered  by  him. 

S<x*etlo8  33.  Two  or  more  societies  under  this 

vtt^  otben,  ^^  may  unite  and  become  one  society, 
or  one  with  or  without  any  dissolution  or  division 

twi^/e^lta  o^  *•>«  *"«'^'  °^  '"'=•'  societies  or  either  of 
engagementa  them,  or  a  society  under  this  Act  may 
to  another.  transfer  its  engagements  to  any   other 

such  society,  upon  such  terms  as  shall  be  agreed  upon 
by  three-fourths  of  the  members  (holding  not  less  toan 
two-thirds  of  the  whole  number  of  shares)  of  each  of 
such  societies  present  at  general  meetings  respectively 
convened  for  the  purpose ;  but  no  such  transfer  shall 
prejudice  any  right  of  any  creditor  of  either  society. 
Notice  of  every  such  union  or  transfer  shall  be  sent  to 
the  registrar,  and  registered  by  him. 

SatraSi ?*""«?  ?*•  ^^^^  ^^^  ""'68  of  a  society  under 
trS^on.  '"  '  this  Act  direct  disputes  to  be  referred 
to  arbitration,  arbitrators  shall  be  named 
and  elected  in  the  manner  such  rules  provide,  or  if 
there  be  no  such  provision,  at  the  first  general  meeting 
of  the  society,  none  of  the  said  arbitrators  being  benefi- 
cially interested,  directly  or  indirectly,  in  its  funds ;  of 
whom  a  certain  numbca-,  not  less  than  three,  shall  be 
chosen  by  ballot  in  each  such  case  of  dispute,  the 
number  of  the  said  arbitrators  and  mode  of  ballot 
being  determined  by  the  rules  of  the  society ;  the  names 
of  such  arbitrators  shall  be  duly  entered  in  the  minute 
book  of  the  society,  and,  in  case  of  the  death  or  refusal 
or  neglect  of  any  of  the  said  arbitrators  to  act,  the 
society,  at  a  general  meeting,  shall  name  and  elect  an 
arbitrator  to  act  in  the  place  of  the  arbitrator  dying, 
or  refusing  or  neglecting  to  act ;  and  whatever  award 
shall  be  made  by  the  arbitrators  or  the  major  part  of 
them,  according  to  the  true  purport  and  meaning  of 
Court  may  order  the  rules  of  the  Society,  shall  determine 
compliance »ith  tj,g  dispute;    and  should  either  of  the 

the  decision  of  ..      f    .i      ji*        .         *  i     ^  ^ 

arbitrators.  parties  to  the  dispute  refuse  or  neglect  to 
comply  with  or  conform  to  such  award  within  a  time  to 
be  limited  therein,  the  court,  upon  good  and  sufficient 
proof  being  adduced  of  such  award  navine  been  made, 
and  of  the  refusal  of  the  party  to  comply  therewith, 
shall  enforce  compliance  with  the  same  upon  the  peti- 
tion of  any  person  concerned.  Wliere  the  parties  to 
DeterniinaHon  of  any  dispute  arising  in  a  society  under  this 
disputes  iiy  regla-  Act  agree  to  refer  the  dispute  to  the 
''"■  registrar,  or  where  the  rules  of  the  society 

direct  disputes  to  be  referred  to  the  registrar,  the  award 
of  the  registrar  shall  have  the  same  effect  as  that  of 
arbitrators. 

Determination  of  35.  The  court  may  hear  and  determine 
diapotea  by  eonrt.^  dispute  in  the  following  cases : 

1.  If  it  shall  appear  to  the  court,  upon  the  petition 

of  any  person  concerned,  that  application  has 
been  made  by  either  party  to  the  dispute  to  the 
other  party,  for  the  purpose  of  having  the  dis- 
pute settled  by  arbitration  under  the  rules  of  the 
society,  and  that  such  application  has  not  within 
forty  days  been  complied  with,  or  that  the 
arbitrators  have  refused  or  for  a  period  of 
twenty-one  days  have  neglected  to  make  any 
award. 

2.  Where  the  rules  of  the  society  direct  disputes  to 

be  referred  to  the  court  or  to  justices. 

Determination  to  36.  Every  determination  by  arbitrators 
>»  final.  ^  jjy  jijg  ^^^^  ^j.  ^y  ^^^  registrar  under 

this  Act  of  a  dispute  shall  be  binding  and  conclusive 
on  all  parties,  and  shall  be  final  to  all  intents  and 
purposes,  and  shall  not  be  subject  to  appeal,  and  shall 
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not  be  removed  or  removable  into  uay  court  of  law,  or 
restrained  or  restrainable  hy  the  injunction  of  any  court 
of  equity ;  provided  always,  that  the  arbitrators,  or  the 
registrar,  or  the  court,  as  the  case  may  be,  may,  at  the 
request  of  either  party,  state  a  case  for  the  opinion  of 
the  Supreme  Court  of  Jndioatnre  on  any  question  of  law, 
and  shall  have  power  to  grant  to  either  party  to  the 
dispute  such  discovery,  as  to  documeuts  and  otherwise^ 
as  might  now  be  granted  by  any  court  of  law  or  equity, 
such  disoovery  to  be  made  on  behalf  of  the  society  by 
such  officer  of  the  locietx  as  the  arbitrators,  registrar, 
or  court  may  determine. 

BoUdings  tor  the  37.  ^  society  under  this  Act  may 
pu^Md  OT  °  purchase,  biuld,  hire,  or  take  upon  lease 
leued.  any  building  for  conducting  its  business, 

and  may  adapt  and  furnish  the  same,  and  may  purchase 
or  hold  upon  lease  any  land  for  the  purpose  only  of 
erecting  thereon  a  building  for  conducting  the  business 
of  the  society,  and  may  sell,  exchange,  or  let  such 
building,  or  any  part  thereof 

MJoj^n^y**  38.  Any  person  under  the  age  of 
•cted  memtMn.  twenty -one  years  may  be  admitted  as  a 
member  of  any  society  under  this  Act,  the  rules  of  which 
do  not  prohibit  such  admission,  and  may  give  all 
necessary  acquittances ;  but  during  his  nonage  lie  shall 
not  be  competent  to  vote  or  hold  any  oface  in  the 
society. 

SlurMiiujrlM  39.  Two  or  more  persons  may  iointly 
held  by  two  ori^ii  1  ,■  ^•'.■' 

morepermu.      ooia  a  share  or   shares   m   any   society 

under   this  Act;    and   all  shares  held 

jointly  by  any  two  or  more  persons  in  any  society 

subsisting  at  the  time  appointed  for  the  commencement 

of  this  Act,  the  rules  whereof  shall  not  prohibit  such 

joint  holding,  shall  be  deemed  to  be  lawfully  so  held. 

S4)deu<»ah^i         40.  The  secretary  or  other  officer  of 

make  annual  ,    ^i .      «    ,     ,    n 

audiu  and  sute-  every  society  under  this  Act  shall,  once 

menu  of  the  in  everv  year  at  least,  prepare  an  account 
memb^*"  ®^  *!•  '^®  receipts  and  expenditure  of  the 
society  since  the  preceding  statement, 
and  a  general  statement  of  its  funds  and  effects,  liabili- 
ties and  assets,  shoMring  the  amounts  due  to  the  holders 
of  the  various  classes  of  shares  respectively,  to  deposi- 
tors and  creditors  for  loans,  and  also  the  balance  due 
or  outstanding  on  their  mortgage  securities  (not 
including  prospective  interest),  and  the  amount  invested 
in  the  funds  or  other  securities ;  and  every  such  account 
and  statement  shall  be  attested  by  the  auditors,  to 
whom  the  mortgage  deeds  and  other  securities  belonging 
to  the  society  shall  be  produced,  and  such  account  ana 
statement  shall  be  countersigned  by  the  secretary  or 
other  officer ;  and  every  member,  depositor,  and  credi- 
tor for  loans  shall  be  entitled  to  receive  from  the 
society  a  copy  of  such  account  and  statement,  and  a 
copy  thereof  shall  be  sent  to  the  registrar  within 
fourteen  days  after  the  annual  or  other  general  meeting 
at  which  it  is  presented,  and  another  copy  thereof 
shall  be  suspended  in  a  conspicuous  place  in  every 
office  of  the  society  under  this  Act. 

Exemption  from  4|.  JJo  rules  of  any  society  under  this 
•Uunp  duties.         a    .  ^l         #. 

"  Act,  nor  any  copy  thereof,  nor  any  power, 

warrant,  or  letter  of  attorney  granted  or  to  be  granted 

by  any  person  as  trustee  for  the  society  for  the  transfer 

of  any  share  in  the  public  funds  standing  in  his  name, 

nor  any  receipts  given  for  any  dividend  in  any  public 

stock  or  fund,  or  interest  of  exchequer  bills,  nor  any 

receipt,  nor  any  entry  in  any  book  of  receipt,  for  money 

deposited  in  the  funds  of  the  society,  nor  for  any  money 

received  by  any  member,  his  executors  or  administrators, 

assigns,  or  attorneys,  from  the  funds  of  the  society,  nor 


any  transfer  of  any  share,  nor  any  bond  or  other 
security  to  be  given  to  or  on  account  of  the  society,  or 
by  any  officer  thereof,  nor  any  order  on  any  officer  for 
payment  of  money  to  any  member,  nor  any  appointment 
of  any  agent,  nor  any  certificate  or  other  instrument 
for  the  revocation  of  any  such  appointment,  nor  any- 
other  instrument  or  document  whatever  required  or 
authorised  to  be  given,  issued,  signed,  made,  or 
produced  in  pursuance  of  this  Act,  or  of  the  rules  of 
the  society,  shall  be  subject  or  liable  to  or  charged  with 
any  stamp  dutv  or  duties  whatsoever,  provided  that  the 
exemption  shall  not  extend  to  any  mortgage. 

Receipt  endoraed  42.  When  all  moneys  intended  to  be 
bSSfflSJStdta.  secured  by  any  mortgage  or  further  charge 
charge  without  given  to  a  society  under  this  Act  m 
rcHWDTOyance.  gngUnd  or  Ireland  have  been  fully  paid 
or  discharged,  the  society  may  endorse  upon  or  annex 
to  such  mortgage  or  further  charge  a  re-conveyance  of 
the  mortgaged  property  to  the  then  owner  of  the  equity 
of  redemption,  or  to  such  persons  and  to  such  uses  as  he 
may  direct,  or  a  receipt  under  the  seal  of  the  society, 
countersigned  by  the  secretarv  or  manager,  in  the  form 
specified  m  the  schedule  to  this  Act,  and  such  receipt 
shall  vacate  the  mortgage  or  further  charge  or  debt, 
and  vest  the  estate  of  and  in  the  property  therein  com- 
prised In  the  person  for  the  time  being  entitled  to  the 
equity  of  redemption,  without  any  re-conveyance  or 
re-surrender  whatever;  and  if  the  said  mortgage  or 
further  charge  has  been  registered  under  any  Act  for 
the  registration  or  record  of  deeds  or  titles,  the  regis- 
trar under  such  Act,  or  his  deputy  or  assistant  registrar, 
or  the  recording  officer,  as  the  case  may  be,  or,  in  tiie 
case  of  copyholds  or  lands  of  customary  tenure,  if  the 
mortgage  or  further  charge  has  been  Altered  on  any 
court  rolls,  the  steward  of  the  manor  or  his  deputy 
respectively,  shall,  on  production  of  such  receipt, 
verified  by  oath  of  any  person,  make  an  entry  opposite 
the  entry  of  the  charge  or  mortgage,  to  the  effect  that 
such  charge  or  mortgage  is  satisfied,  and  shall  grant  a 
certificate,  either  on  the  said  mortgage  or  charge  or 
separately,  to  the  like  effect,  which  certificate  shall  be 
received  in  evidence  in  all  courts  and  proceedings 
without  any  further  proof,  and  which  entry  shall  have 
the  effect  of  clearing  the  register  or  record  of  such 
mortgage ;  and  the  registrar  or  recording  officer  shall 
be  entiued  to  a  fee  of  two  shillings  and  sixpence  for 
making  the  said  entry  and  granting  the  said  certificate, 
and  such  fee  shall  in  Ireland  be  paid  by  stamps,  and 
applied  as  the  other  fees  of  the  Registry  of  Deeds  Office 
and  Record  of  Title  Office  are  now  by  law  directed  to 
be  piud  and  applied. 

Penaitiee.  43,  j£  mjy  society  hereafW   formed 

under  this  Act,  or  any  persons  representing  themselves 
to  be  a  society  under  this  Act,  commence  business 
without  first  obtaining  a  certificate  of  incorporation 
under  this  Act,  or  if  any  society  under  this  Act  makes 
default  in  forwarding  to  the  registrar  any  returns  or 
information  by  this  Act  required,  or  in  inserting  in  any 
deposit  book  or  acknowleogment  or  security  for  loan 
the  matters  required  by  section  fifteen  of  this  Act  to  be 
inserted  therein,  or  msices  a  return  wilfully  false  in  any 
respect,  the  person  or  persons  by  whom  business  shall 
have  been  so  commenced,  or  by  whom  such  default 
shall  have  been  made,  or  who  shall  have  made  such 
wilfully  false  return,  shall  be  liable  for  every  day 
business  is  so  carried  on,  or  for  every  such  default  or 
false  return,  upon  summary  conviction  before  iustioes 
at  the  complaint  of  the  registrar,  to  a  penalty  not 
exceeding  five  pounds.  If  any  society  uncter  this  Act 
receives  loans  or  deposits  in  excess  of  the  limits  pre- 
scribed by  this  Act,  the  directors  or  committee  of 
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management  of  snch  society  receiving  such  loans  or 
deposits  on  its  behalf  shall  be  personalfy  liable  for  the 
amount  so  received  in  excess. 

RegniaUona.  44.  One  of  Her  Majesty's  Principal 

Secretaries  of  Stiite  mar  from  time  to  time  make  regu- 
lations respecting  the  fees,  if  any,  to  be  paid  for  the 
transmission,  registration,  and  inspection  of  documents 
under  this  Act,  and  generally  for  canring  this  Act 
into  effect.  The  registrar  shall  give  his  certificates 
in  the  forms  contiuned  in  the  schedule  to  this  Act 
respectively. 


SCHEDULE. 


FoBK  or  Bond. 

Know  all  men  by  these  presents,  That  ve,  A.B. 
of  ,  one  of  the  offioers  of  the 

Bnfldhig  Smne^,  established  at  in  the  county 

of  ,  and  CD.  of  (as  surety 

on  behalf  of  the  said  A.B.),  are  jointly  and  severally 
held  and  firmly  bound  to  the  said  society  in  the  sum 
of  to  be  paid  to  the  said  society,  for  which 

payment  well  and  truly  to  be  made  we  jointly  and  severally 
bind  ourselves,  and  each  of  ns  by  himself,  our  and  each  of 
our  heirs,  execatora,  and  administraton,  firmly  by  these 
presents,  sealed  with  our  seals.     Dated  the  day 

of  in  the  year  of  our  Lord 

Whereas  the  aboTe-boanden  A.B.  hath  been  duly 
appointed  to  the  office  of  of 

Buildinjif  Society,  established  as  aforesaid,  and  be,  together 
with  the  above-bounden  CD.  as  his  sorety,  have  entered 
into  the  above-written  bond,  subject  to  the  condition 
herein-after  contained: 

Now,  therefore,  the  condition  of  the  abore-written  bond 
is  sncb,  that  if  the  said  A.B.  sliall  and  do  render  a  just  and 
true  account  of  all  moneys  received  and  paid  by  him,  and 
shall  and  do  pay  over  all  the  moneys  remaining  in  his 
bands,  and  assign  and  transfer  or  deliver  all  securities  and 
effects,  books,  papers,  and  property  of  or  belonging  to  the 
•aid  society  in  bis  hands  or  cnstody,  to  sncb  person  or 
persons  as  the  said  society  shall  appoint,  according  to  the 
mles  of  the  said  society,  together  with  the  proper  or  legal 
receipts  or  vouchers  for  such  payments,  then  the  above- 
written  bond  shall  be  void  and  of  no  effect,  otherwise  shall 
be  and  remain  in  fall  force  and  virtue. 


FoBM  or  Bacoim  to  bi  urooBSBD  oh  MoBiaaM  ob 

VDBTHXB  CHABOI. 

Thi  Building  Society 

hereby  acknowledge  to  have  received  all  moneys  intended 
to  be  secured  by  the  vrithin  [or  above]  written  deed. 

In  witness  whereof  the  seal  of  the  society  is  heareto 
affixed  this  day  of  by 

order  of  the  board  of  directors  [or  committee  of 
management]  in  presence  of 

,  Secretaiy  [or  Manager].         (L.a) 
pother  vntnttut,  if  any  required  by  tke 
r*Ui  of  the  todtty.] 


FOBMS  OF  CSBTinoaTB  TO  BB  OIVBK   UITSBB  THI8  AOI. 

Cer^icate  of  JneorporaHon. 

I,  ,  Registrar  of  Building 

Societies  in  [England,  Scotland,  or  Ireland],  hereby  certify 
that  the  Building  Society,  established 

at  in  the  county  of  , 

is   ineorpotsted   imder    "The    BuQdings    Societies  Act, 
1874." 

Given  onder  my  hand  this  day  of  18    . 

Begistrar  of  Bnilding  Societies. 


Otrt^ieaU  of  Begutration  of  Alteration  of  Rul^. 

I,  ,  Registrar  of  Building  Societies 

in  [England,  Scotland,  or  Ireland],  hereby  certify  that  the 
foregoing  alterations  of  [or  addition  to]  the  rnlee  of 
the  Building  Society,  established 

at  in  the  oouoty  of  , 

are  registered  under  "The  Building  Societies  Act,  1874." 

Given  under  my  hand  this  day  of  18    i 

Registrar  of  Building  Societies. 


CtrtiJSeate  of  Begiitration  of  Change  of  Name. 

X,  ,  Registrar  of  Building  Societies 

in  [England,  Scotland,  or  Ireland],  hereby  certify  that  the 
registered  name  of  the  Building  Society, 

established  at  in  the  coimty  of  , 

is  changed  from  the  date  hereof  to  the  name  following : 

parsuant  to  "The  Building  Societies  Act,  1871." 

Givon  nnder  my  hand  this  day  of  18    . 

Registrar  of  Building  Societies. 

Cap.XLUL 

An  Act  to  amend  the  Alkali  Act,  1863. 

[30<A  July  1874.] 
WHEREAS  it  is  expedient  to  amend  the  Alkali  Act, 

Tm^^"'"  ^^P\  '°  *^"  ^^  referred  to  as  "the 
81 A  83  VJcL  principal  Act,"  as  made  permanent  by  the 
ti^M  Vint  ^'^^  ^^  session  of  the  thirty-first  and 
o.  7».  ^*^  thirty-second  years  of  the  reign  of  Her 
present  Majesty,  chapter  thirty-uz,  and 
amended  by  the  Public  Health  Act,  1872: 

Be  it  therefore  enacted  &c. :  ... 

Act^iS^sVi;  '*  ^''  ■*'*'  **  ^  **  "  consistent  with 
Vict,  c  121,  the  tenor  thereof,  shall  be  construed  as 
ind  short  tiUe.  one  with  the  principal  Act,  and  this  Act 
and  the  principal  Act  may  be  cited  together  as  "  The 
Alkali  Acts,  1863,  1874,"  and  this  Act  may  be  cited 
separately  as  The  Alkali  Act,  1874. 

commenoen'"'       2.  This  Act  shall  not  come  into  oper- 
ation until  the  first  day  of  March  one 
thousand  eight  hundred  and  seventy-five. 

dSSJttoTSf  **  .*•  .W's^**"  ^y  section  three  of  the 
•'•ikaiiwork.'  principal  Act,  the  term  "alkali  work"  u 
defined  to  mean  "every  work  for  the 
"manufacture  of  alkali,  sulphate  of  soda,  or  sulphate  of 
"potash  in  which  muriatic  acid  gas  is  evolved,"  and 
doubts  have  arisen  whether  the  formation  of  sulphate  of 
aoda  in  the  treatment  of  copper  ores  by  common  salt  is 
or  is  not  a  manufacture  of  sulphate  of  soda  within  the 
meaning  of  the  said  section ;  and  it  is  expedient  to 
remove  such  doubts :  Be  it  therefore  enacted  that, 

The  formation  of  any  sulphate  in  the  treatment  of 
copper  ores  by  common  salt  or  other  chlorides  shall  be 
deemed  to  be  a  manufacture  of  sulphate  of  soda  within 
the  meaning  of  the  said  section. 

m^t'vSI*'  **  Whereas  it  is  provided  by  section 
c.  \i*.».  4.  as  to  ^cnr  of  the  principal  Act,  that  every  alkali 
the  amdensatlon  work  shall  be  carried  on  in  such  manner 
gL^o^Srel*''*  "  *"  secure  the  condensation  of  such  per- 
centage of  muriatic  add  gas  as  therein 
mentioned,  and  it  is  expedient  to  make  further  provision 
in  relation  thereto :  Be  it  therefore  enacted  that, 

In  addition  to  the  condensation  of  such  per-centage 
of  muriatic  acid  gas  as  aforesaid,  every  alkah  work  shall 
be  carried  on  in  such  manner  as  to  secure  the  oonden- 
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sation  to  the  satisfuction  of  the  inspector,  derived  from 
his  own  examination  or  from  that  of  a  sub-inspector,  of 
the  muriatic  acid  gas  evolved  in  such  work  to  such  an 
extent  that  in  each  cubic  foot  of  air,  smoke,  or  chimney 
gases  escaping  from  the  works  into  the  atmosphere  there 
is  not  contained  more  tiian  one-fiflh  part  of  a  grain  of 
muriatic  acid. 

•  If  any  alkali  work  is  carried  on  in  contravention  of 
this  section  the  owner  of  that  work  shall  be  deemed  to 
be  guilty  of  an  offence  against  the  principal  Act,  and  be 
subject  to  the  penalties  in  that  Act  mentioned ;  and  the 
provisions  of  the  principal.  Act  shall  apply  to  the 
carrying  on  of  an  alkali  work  in  contravention  of  this 
section  m  the  same  manner  as  if,  wherever  reference  is 
made  in  the  said  Act  to  the  condensation  of  muriatic 
acid  gas  to  the  extent  in  that  Act  mentioned,  there 
were  added  a  reference,  with  the  necessary  alterations, 
to  the  provisions  of  this  Act  relating  to  the  condensation 
of  muriatic  acid  gas. 

Beat  inwitlcable  5.  In  addition  to  the  condensation  of 
mdto'the  muriatic  acid  sua  as  aforesaid,  the  owner 
condenntion  of  of  every  alkaTi  work  shall  use  the  best 
SSer^S"*  practicable  means  of  preventing  the  dis- 
mariatic  add.  charge  into  the  atmosphere  of  all  other 
noxious  gases  arising  from  such  worK,  or  of  rendering 
such  gases  harmless  when  discharged.  If  he  fail  to  use 
such  means  in  the  opinion  of  the  court  having  juris- 
diction in  respect  of  the  penalties  imposed  by  this 
section,  he  shall  be  liable  to  a  penalty  not  exceeding  in 
the  case  of  the  first  offence  twenty  pounds,  and  in  the 
case  of  a  second  offence  fifty  pounds,  with  a  further  sum 
of  two  pounds  for  every  day  during  which  such  oStiace 
has  continued,  and  in  the  case  of  a  third  or  any 
subsequent  offence  twenty  pounds  for  every  day  during 
which  such  offence  has  continued. 

Penalties  imder  this  section  shall  be  recovered  at  the 
suit  of  the  inspector  in  the  manner  in  which  penalties 
for  offences  other  than  offences  against  a  special  rule  are 
recoverable  in  pursuance  of  the  principal  Act :  Provided 
always,  that  no  such  owner  shall  be  convicted  of  more 
than  one  such  offence  in  respect  of  any  one  day: 
Provided  also,  that  no  such  suit  shall  be  instituted  and 
no  such  penalties  shall  be  inflicted  unless  the  inspector 
shall,  ten  days  previously,  deliver  to  such  owner  a 
statement  in  writing  specifying  in  what  respect  such 
owner  has  failed  to  comply  with  the  requirements  of 
this  section,  and  also  specifying  means  which  in  his 
opinion  would  suffice  to  comply  therewith,  and  a  copy  of 
such  statement  shall  on  the  institution  of  any  pro- 
ceedings under  this  section  be  laid  by  the  inspeietor 
before  the  court  having  cognizance  of  the  matter. 

J^wofe^y  6.  Every  inspector  and  sub-inspector 
for  iiupcctor.  of  alkali  works  shall  have  the  same  power 
of  inspection,  examination,  or  testing,  for  the  purpose  of 
acertaining  whether  the  provisions  of  this  Act  with 
respect  to  noxious  gases  other  than  muriatic  acid  are 
complied  with,  as  he  has  for  the  purpose  of  acertaining 
whether  the  provisions  of  the  principal  Act,  as  amended 
by_  this  Act,  m  relation  to  the  condensation  of  muriatic 
acid  are  complied  with,  and  all  the  provisions  of  the 
principal  Act  relating  to  the  inspection,  examination, 
and  testing,  and  lo  penalties  lor  obstructing  any 
inspector  or  sub-inspector  in  the  execution  of  the 
principal  Act,  or  neglecting  to  afford  to  the  inspector 
or  sub-inspector  the  necessary  facilities  in  relation  to 
inspection,  examination,  or  testing,  under  the  principal 
Act,  shall  apply  accordingly. 

TH'TSmti'^SS^  7-  Jfo  addition  to  the  disqualifications 
not  to  ba  contained  in  section  eight  of  the  principal 

ia*fteton.  Act,  no  person  either  (Siectly  or  indirectly 


engaged  or  interested  in  any  alkali  works,  or  in  any 
patent  for  any  process  or  apparatus  carried  on  or  used 
in  any  alkali  works,  shall  act  as  an  inspector  or  sub- 
inspector  under  the  Alkali  Acts,  1863  and  1874. 

Spoei/^raiea  g.  Special  rules  made  by  the  owner  for 

vUh  reapect°to  ^^e  guidance  of  his  workmen  in  pursuance 
noxioua  gtaea.  of  the  principal  Act  may  extend  to  any 
matter  or  thing  required  to  be  observed  by  them  in 
relation  to  the  prevention  of  the  discharge  of  the 
noxious  gases  mentioned  in  this  Act. 

Definition  of  9.  "  Noxious  gas  "  shall,  for  the  pnr- 

noxlona gaaee.  «  ,,_.     .    ,°  p  ^l 

poses  of  this  Act,  mean  any  of  the  gases 

following ;  that  is  to  say. 

Sulphuric  acid ; 

Sulphurous  acid,  except  that  arising  firom  the  com- 
bustion of  coals ; 
Nitric  acid,  or  other  noxious  oxides  of  nitrogen ; 
Sulphuretted  hydiogea ;  and 
Chlorine. 


Saving  sa  to 
genaralUw 


10.  Nothing  her«n  conbuned  shall 
legalise  any  act  or  default  that  would,  but 
for  this  Act,  be  deemed  to  be  a  nuisance,  or  otherwise 
be  contrary  to  law,  or  deprive  any  person  of  any  remedy 
by  action,  suit,  indictment,  or  otherwise  to  which  he 
would  have  been  entitled  if  this  Act  had  not  passed. 


Cap.  XLIV. 

An  Act  to  make  better  provision  for  improving 
the  health  of  women,  young  persons,  and 
children  employed  in  manufactures,  and  the 
education  of  such  children,  and  otherwise  to 
amend  the  Factory  Acts.      [30th  July  1874.] 

WHEREAS  it  is  expedient  to  make  better  provision 
for  improving  the  health  of  women,  young  persons,  and 
cbildreu  employed  in  manufactures,  and  the  education 
of  such  children,  and  otherwise  to  amend  the  Factory 
Acts: 

Be  it  enacted,  &e. :    . 

Preliminary. 
Short  uue.  ].  Xhis  Act  may  be  cited  as  the  Fac- 

tory Act,  1 874,  and  together  with  the  Factory  Acta, 
1833  to  1871,  may  be  cited  as  the  Factory  Acts,  1833 

to  1874. 


CommanoenMnt 
of  Act. 


2.  This  Act  shall  come  into  operation 
on  the  first  day  of  January  one  thousand 
eight  hundred  and  seventy-five,  which  day  is  in  this 
Act  referred  to  as  the  oommencement  of  this  Act 

Hours  of  Employment  <uid  RefreshmenL 

Period  for  3.  The  period  during  which  a  child, 

emplojment  of  "^  °         i.  1       j 

ciiiidren,  young    young  pemon,  or  woman  may  be  employed 

persons,  and        in  a  factory  to  which  this  Act  applies, 

women.  gj^^j]   ^  either  the  period  between  the 

hours  of  six  in  the  morning  and  six  in  the  aflemoon,  or 

the  period  between  the  hours  of  seven  in  the  morning 

and  seven  in  the  afternoon. 


4.  In  eveiy  factory  to  which  this  Act 
applies,  and  in  which  the  period  of 
employment  is  between  the  hours  of  six 
in  Uie  morning  and  six  in  the  after- 
noon, the  following  regulations  shall  be 
observed: 

(1.)  A  child,  young  person,  or  woman  shall  not  be 
employed  except  between  those  hours ;  and 


Honre  of  employ- 
ment of  children, 
yonng  persona, 
and  women  In 
fiictory  where 
period  from 
6  a.in.  to  6  p.m. 
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(2.)  A  child,  young  person,  or  woniitn  shall  not  be 
employed  continuously  for  more  than  four 
hours  and  a  half  without  an  interval  of  at 
least  half  an  hour  for  a  meal ;  and 

(3.)  There  shall  be  allowed  between  the  hours  of  six 
in  the  moi'mng  and  six  in  the  afternoon  on 
every  day  except  Saturday  two  hours  for 
meals,  and  of  such  time  one  hour  at  tbe  least 
shall  be  before  three  o'clock  in  the  afternoon ; 
and 

(4.)  A  child,  young  person,  or  woman  shall  not  on 
Saturday, 

(a.)  If  not  less  than  one  hour  is  allowed  for 
meals  on  that  day,  be  employed  in 
any  manufacturing  process  after  one 
o'dock  in  the  afternoon,  or  for  any 
purpose  whatever  after  haif-past  one 
o'clock  in  the  afternoon ;  and 

(&.)  If  less  than  one  hour  is  allowed  for 
me^  on  that  day,  be  employed 
in  any  manufacturing  process  after 
half  an  hour  after  noon,  or  for  any 
purpose  whatever  afber  one  o'clock 
m  the  afternoon. 


Bonn  of  employ- 
ment  of  chfMren, 
young  persons, 
and  women  In 
factory  where 
period  from 
7  a.in.  to  7  p.iiL 


5.  In  every  factory  to  which  this  Act 
applies,  and  in  which  the  period  of 
employment  is  between  the  hours  of 
seven  in  the  morning  and  seven  in  the 
afternoon,  the  foUowmg  reg^ulatlons  shall 
be  observed: 

(1.)  A  child,  young  person,  or  woman  shall  not  be 
employed  except  between  t^oae  hours ;  and 

(2.)  A  child,  young  person,  or  woman  shall  not  be 
employed  continuously  for  more  than  four 
hours  and  a  half  without  an  interval  of  at 
least  half  an  hour  for  a  meal ;  and 

(3.)  There  shall  be  allowed  between  the  hours  of 
seven  in  the  morning  and  seven  in  the  after- 
noon on  everv  day  except  Saturday  two 
hours  for  meals,  and  of  such  time  one  hour 
at  the  least  shall  be  before  three  o'clock  in 
the  afternoon ;  and 

(4.)  A  child,  young  person,  or  woman  shall  not  be 
employed  on  Saturday  in  any  mannfactmring 
process  after  half-past  one  o'clock  in  the 
afternoon,  or  for  any  purpose  whatever  after 
two  o'clock  in  the  aftemoor. 

anpJoymentof  6.  In  a  factory  to  which  this  Act 
ehtluren  in  mom-        ,•        .,         fu  ,  ,        i 

iDgandafur-  applies,  the  Children  may  be  employed 
noon  S6M,  or  on  either  in  morning  and  afternoon  sets,  or 
alternate  dayt  j-^j,  jj^g  ^^ole  day  on  alternate  days,  and 
the  following  regulations  shall  be  observed : 

(1.)  Where  the  children  are  employed  in  morning 
and  afternoon  sets : 

(a.)  A  child  who  on  any  day  except  Satur- 
day is  employed  before  noon,  shall 
not  on  the  same  day  be  employed 
after  one  o'clock  in  the  afternoon,  or 
if  the  hour  of  dinner  be  before  one 
o'clock,  after  such  hour  of  dinner ; 
and 

(b.)  A  child  shall  not  be  employed  on 
Saturday  in  two  successive  weeks, 
nor  on  Saturday  in  any  week  if  on 
any  other  day  in  the  same  week  he 
has  been  employed  for  more  than 
five  hours ;  and 


(c.)  A  child  employed  in  the  factory  shall 

attend  school  in  manner  directed  by 

7*8  virt.  section  thirty-eight  of  the  Factory 

c.l».».8R  ^gj^    jg^^.  ^j  jjig  provisions  of 

that  Act  with  respect  to  such  atten- 
dance and  certificates  thereof  shall 
apply  accordingly ;  and 

(2.)  Where  the  children  are  employed  on  alternate 
days: 

(a.)  A  child  may  be  employed  during  the 
same  hours,  and  with  the  same 
hours  for  meals,  as  young  persons 
and  women  in  a  factory ;  and 

(6.)  A  child  shall  not  be  employed  in  any 
manner  on  two  successive  days ;  and 

(c.)  A  child  employed  in  the  factory  shall 
attend  school  in  manner  directed  by 
section  thirty-one  of  the  Factory 
Act,  1844;  and  the  provisions  of 
that  Act  with  respect  to  such  atten- 
dance and  certificates  thereof  shall 
apply  accordingly. 

Hounofmeaia        7.  In  a  fectory  to   which  this  Act 
taneoos^  Implies,  -all  diildren,  youn?  persons,  and 

women  in  the  factory  shall  nave  the  time 
allowed  them  for  meals  at  the  sanie  time  of  the  day, 
unless  some  alteration  for  special  cause  be  allowed  in 
writing  by  an  inspector. 


7  A  8  Viek 
C.  U.  s.  38. 


Employment 
dorinit  meal 

timi 


8.  In  a  factory  to  which  this  Act 
foTwdden.  applies,  a  child,  young  person,  or  woman 
shall  not  during  any  part  of  the  time 
allowed  for  any  meal  be  employed  in  the  factory,  or 
allowed  to  remain  in  any  room  in  which  any  manufac- 
turing process  is  being  carried  on,  and  any  child,  young 
person,  or  woman  so  employed  or  allowed  so  to  remain 
shall  be  deemed  to  be  employed  in  contravention  of  the 
provisions  of  this  Act 

NoUcea  of  hours  9.  The  notice  of  the  times  of  the  day 
MnSde?f"  for  meals  reouired  by  section  twenty- 
employment  of  eight  of  the  Factory  Act,  1644,  to  be 
children.  ^y^g  „p  j^  jj,g  factory  shall,  in  every 

factory  to  which  this  Act  applies,  specify  the  hours 
between  which  the  period  of  employment  in  such 
factory  is  fixed,  and  whether  children  in  such  factory 
are  to  be  employed  in  morning  and  alternoon  sets,  or  on 
alternate  days. 

The  period  of  employment  in  the  factory  shall  be 
deemed  to  be  between  the  hours  specified  in  such 
notice,  and  all  the  children  in  the  factory  shall  be 
employed  either  in  sets  on  alternate  days  as  may  be 
specified  in  such  notice. 

A  change  iri  such  hours,  or  in  the  mode  of  employ- 
ment of  the  children,  shall  not  be  made  until  alter  the 
occupier  of  the  factory  has  sent  written  notice  of  his 
intention  to  make  such  chance  to  the  inspector  or  sub- 
inspector  of  the  district  in  wlich  the  fitctory  is  situate, 
ana  bbidl  not  be  made  oftener  than  once  a  quarter, 
unless  for  special  cause,  allowed  in  writing  by  an 
inspector. 

Ahoittion  of  10.  Until  the  first  day  of  January  one 

'tSirStar  7  *  8  thou.«and  eight  hundred  and  seventy-six, 
Vict  c.  IS.  H.  33  children,  young  persons,  and  women  may 
and  34.  ]jg  employed  in  a  factory  to  which  this 

Act  applies  in  the  recovery  of  lost  time  in  pursuance  of 
the  Factory  Acts,  1833  to  1856,  but  after  the  said  first 
day  of  January  one  thousand  eight  hundred  aud  seventy- 
six,  in  a  factory  to  which  this  Act  applies,  a  child,  young 
person,  or  woman  shall  not  be  employed  in  the  recovery 
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of  lost  time  in  pursuance  of  the  Factory  Acts,  1833  to 
1856,  or  any  of  them,  dvtiing  any  houm  during  «hich 
they  cannot  be  employed  in  pursuance  of  the  other 
provisions  of  this  Act. 

SsTinguto  u.  Nothing  in  this  Act  shall  prevent 

factorial!'***  **>«  employment  of  youths  in  lace  fac- 
34  &  ii  Viet.  tones,  in  manner  provided  by  section  two 
c.  117.  i  2.  ^f  41,3  L^gg  Factories  Act,  1 861  : 

Provided  that  where  the  period  of  employment  in  the 
factory  is  between  the  hours  of  seven  m  the  morning 
and  seven  in  the  afternoon,  those  hours  shall  be  substi- 
tnted  in  that  section  for  the  hoars  of  six  in  the  morning 
and  six  in  the  afternoon  respectively. 

Age  of  Children. 
Extenskmofage       1 2.  After  the  first  day  of  January  one 
iiii?M>^a^       thousand  eight  hundred  and  seventy-six, 
tionai  certMcato   for  the  purpose  of  this  Act  and  of  the 
obtained.  Factory  Acts,  1883  to  1866,  in  the  case 

of  a  factory  to  which  this  Act  applies,  a  person  of  the 
age  of  thirteen  years  and  under  the  age  of  fourteen 
years  shall  be  deemed  to  be  a  child,  and  not  a  young 
person,  unless  he  has  obtained  from  a  person  authorised 
by  the  authority  herein-'after  mentioned  a  certificate  of 
having  attained  such  standard  of  proficiency  in  reading, 
writing,  and  arithmetic  as  may  be  from  time  to  time 
prescnbed  for  the  purposes  of  this  Act  by  that 
authority:  Provided  that  any  such  person  who  pre- 
viously to  the  first  day  of  January  one  thousand  eight 
hundred  and  seventy-six  is  lawfully  employed  in  any 
such  factory  as  a  young  person,  may  continue  to  be  so 
employed  in  like  manner  as  if  Uiis  section  had  not  been 
enacted. 

The  authority  for  the  purposes  of  this  section  shall 


(a.)  In  England  the  Lords  of  the  Committee  of 

the  Privy  Council  on  Edncatioo  ; 
(6.)  In  Scotland  the  Lords  of  any  Committee  of 

the  Privy  Council  appointerl  by  Her  Majesty 

on  education  in  Scotland ;  and 
(c.)  In  Ireland,  the  Lord  Lieutenant  of  Ireland, 

with  the  advice  of  his  Privy  Council. 

The  standard  of  proficiency  so  prescribed  shall  be 
published  in  the  London,  Edinburgh,  or  Dublin 
Gazette,  according  as  it  is  prescribed  by  the  authority 
in  England,  ScoUand,  or  Ireland,  and  shall  not  have 
efFect  until  the  expiration  of  at  least  six  months  after 
such  publication. 

Employment  of        18.  In  a  factory  to   which  this  Act 
5to  *Srt^"to'     applies  a  child  shall  not  be  employed— 
tactorica.  (a.)  During  the  year  one  thousand 

ei^t  hundred  and  seventy-five  if  he  is  under 

the  age  of  nine  years )  or, 
(&.)  After  the  expiration  of  that  year  if  he  is 

under  the  age  of  ten  years. 

Provided  that  any  child  who  previously  to  the  com- 
mencement of  the  year  one  thousand  eight  hundred 
and  seventy-five  is  lawfully  employed  in  any  such 
factory  as  a  child  under  the  age  of  nine  years,  and 
any  child  who  previously  to  the  commencement  of  the 
year  one  thousand  eight  hundred  and  seventy-six  is 
lawfully  employed  in  any  factory  as  a  child  under  the 
age  of  ten  years  may  continue  to  be  employed  in  any 
factory  in  like  manner  as  if  this  section  bad  not  been 
enacted. 

Emptoymeniof  14.  The  enactments  of  the  Factory 

^dreniDaUk  j^^  jg^y^  ^          previous  Act,  which 

is  A  M  Vict  authorise  the  employment  of  any  child  in 

e.  M.  a  7.  ^^  gjjjj  manufacture  during  longer  hours 


than  those  authorised  in  the  case  of  a  child  in  any 
other  factory  to  which  this  Act  applies,  shall  be 
repealed  as  from  the  commencement  of  this  Act : 

Provided  that — 

(1 .)  A  child  of  the  age  of  eleven  and  nnder  the 
a^  of  twelve  years  may  be  employed  in  the 
winding  and  throwing  of  raw  silk  daring  one 
year  after  the  commencement  of  this  Act  in 
like  manner  as  if  such  child  were  a  young 
person;  and 

(2.)  A  child  of  the  age  of  twelve  and  under  the 
age  of  thirteen  years  may  be  employed  in  the 
wmding  and  throwing  of  raw  silk  during  two 
rears  after  the  commencement  of  this  Act  in 
like  manner  as  if  sudt  child  were  a  young 
person;  and 

(3)  Any  child  who  immediately  preceding  the 
expiration  of  two  years  after  the  commence- 
ment of  this  Act  is  lawfully  employed  in  the 
winding  and  throwing  of  raw  silk  as  if  he 
were  a  young  person,  may  continue  to  be  so 
employed  in  Tike  manner  as  if  this  section  had 
not  been  enacted. 

SupplementaL 

EdncatiOT  (rf  15,  After  the  first  day  of  January  one 

^Bdeat  aelMoL  thousand  eight  hundred  and  seventy-six 
attendance  at  a  school  in  England  which 
is  not  for  the  time  being  recognised  by  the  Education 
Department  as  ^ving  efficient  elementary  education 
shall  not  in  the  case  of  a  child  employed  in  a  factory  to 
which  this  Act  applies  be  deemed  to  be  attendance  at  a 
school  within  the  meaning  of  this  Act  or  the  Factory 
Act,  1844;  Provided  that, 

(I.)  This  section  shall  not  apply  to  a  school  in  any 
school  district  within  the  meaning  of  the 
Elementary  Education  Act,  1870,  which  has 
not  been  declared  by  the  Education  Depart- 
ment to  be  sufficiently  provided  with  public 
school  accommodation  within  the  meamng  of 
that  Act : 

(2.)  This  section  shall  not  apply  where  there  is  not 
a  school  so  recognised  within  the  distance  of 
two  miles  from  the  factory  in  which  the  child 
is  employed. 

The  Education  Departm«at  shall  make  such  declara- 
tion as  above  mentioned  with  respect  to  every  school 
district  which  they  are  satisfied  is  supplied  with  suffi- 
cient public  school  accommodation,  and  shall  from  time 
to  time  publish,  in  such  manner  as  they  think  sufficient 
to  give  information  to  all  persons  interested,  lists  of  the 
schools  for  the  time  being  recognised  by  them  as  giving 
effident  elementary  education. 

This  section  shall  apply  to  Scotland  in  like  manner 
as  if  it  were  enacted  with  the  substitution  of  "Scotch 
Education  Department"  for  "Education  Department," 
of  "parish  or  burgh"  for  "school  district,"  and  of 
"  such  school  accommodation  as  is  mentioned  in  "  sec- 
tions twenty-seven  and  twenty-ei^ht  of  the  Education 
(Scotiand)  Act,  1872,"  for  "pubhc  school  accommoda- 
tion." 

Penalty  for  16.  Any  child,  young  person,  or  woman 

ISip"l^mont  '^^^  '•  employed  in  contravention  of  the 
andbteaehof  provisions  of  this  Act  shall  be  deemed 
■**  to  be  employed  in  manner  contrary  to  the 

provisions  of  the  Factory  Act,  1833,  as  amended  by  the 
Factory  Act,  1844,  and  any  contravention  of  or  failure 
to  comply  with  the  provisions  of  this  Act  shall  be 
deemed  to  be  an  offence  against  the  Factory  Act,  1833, 
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as  amended  by  the  Factory  Act,  1844,  and  all  tbe  pro- 
Tisions  of  the  Factory  Act,  1844,  relating  to  offencefl, 
and  penalties  for  offences,  shall,  as  amended  by  the 
Factory  and  Workshop  Act,  1871,  apply  accordingly. 

MjfsS'viit "'  "■  Section  nine  of  the  Factory  and 
fc  lM»»:Mto  Workshop  Act,  1871  (which  section  ap- 
ncoTtry  of  pen-  plies  to  the  recovery  of  penalties  in 
•'""•»*»"•''*■  Scotland  only,)  shall,  for  the  purposes  as 
well  of  the  Acts  in  tUs  section  mentioned  as  of  this 
Act,  be  construed  as  if  it  contained  the  fqllowing 
additional  provisions ;  that  is  to  say, 

(I.)  It  shall  be  no  objection  to  the  competency  of 
any  inspector  or  sub-inspector  to  grve  evidence 
as  a  vitness  in  any  prosecntion  for  offences 
under  the  Factory  Acts,  1833  to  1871,  or  the 
Workshops  Act,  1867  to  1871,  or  any  of 
them,  that  such  prosecution  is  brought  at 
the  instance  of  such  inspector  or  sub- 
inspector  : 

(2.)  Every  person  convicted  of  an  offence  under  the 
Factory  Acts,  1833  to  1871,  or  the  Workshop 
Acts,  1867  to  I871«  or  any  of  them,  shall  be 
liable  in  the  reasonable  costs  and  charges  of 
such  conviction. 


AUcnitlon  of 
fomu. 


18.  One  of  Her  Majesty's  Principal 
Secretaries  of  State  may  direct  the  forms 
contained  in  the  schedules  to  the  Factory  Act,  1844, 
and  the  Lace  Factories  Act,  1861,  and  the  abstract 
mentioned  in  section  twenty-eight  of  the  former  Act, 
to  be  modified  in  such  manner  as  appears  to  him 
necessary  for  bringing  the  same  into  conformity  with 
this  Act,  and  the  forms  and  abstract  as  so  modified 
shall  be  sufficient  in  law. 

DeflnlttaiK  "Fae-     1 9.  In  this  Act^ 
t^A<!».,i8»»-      j^^  expression  "the  Factory  Acts, 
1883  to  1 856,"  means  such  provisions  as 

are  not  repealed  by  this  or  any  other  Act  of  the 

Acts  following ;  namely, 

s  *  4  W.  4.  c  lOJ.      The  Factory  Act,  1 833 ; 

7*8  viot.  e.  ts.       The  Factory  Act,  1 844,  as  amended  by 
the  Ropeworks,  Act,  1846;  and 

UAWVietasa    The  Factory  Act,  1856. 

"Wonuoi.-  The   expression   "woman"   means  a 

woman  of  the  age  ot  ei^teen  years  and  upwarda 
Other  expressions  in  this  Act  shall,  so  far  as  is 
consistent  with  the  tenor  of  this  Act,  have  the 
game  meanings  a*  they  have  in  the  Factory  Act, 
1844. 


"  Rope-workfl 
Act." 


The  Act  of  the  session  of  the  ninth  and 
tenth  years  of  the  reign  of  Her  present 
Majesty,  chapter  forty,  intituled  "An  Act  to 
"  declare  certain  ropeworks  not  within  the  operation 
"  of  the  Factory  Acts,"  is  in  this  Act  referred  to 
and  may  henceforth  be  cited  as  the  Ropeworks 
Act,  1846. 

"Uce-wortaAct."  The  Act  of  the  session  of  the  twenty- 
fourth  and  twenty-fifth  years  of  the  reign  of  Her 
present  Majesty,  chapter  one  hundred  and  seven- 
teen, intituled  "  An  Act  to  place  the  employment 
"of  women,  young  persons,  youths,  and  children 
"in  lace  factories  under  the  regulations  of  the 
"Factories  Acts,"  is  in  this  Act  referred  to  and 
may  henceforth  be  cited  as  the  Lace  Factory  Act, 
1861. 

Factory  to  wMeh  20.  This  Act  shall  apply  to  the  f  oUow- 
foSnld! ""'"*•    ing factories;  namely, '^'^^ 

A  factory  as  defined  by  tha  Factory  Acts,  1833  to 
1856; 

A  lace  factory  as  defined  by  the  Lace  Factory  Act, 
1861. 

And  the  expression  "  factory  to  which  tins  Act  applies  " 
shall  in  this  Act  mean  only  the  &ctories  above  in  this 
section  mentioned. 


Hepeaiof  Actiin      21.  The  Acts  specified  in  the  schedule 
Khedule.  ^  ^y^  ^^  ^^  hereby  repealed,  from 

and  after  the  commencement  of  this  Act,  to  the  extent 
specified  in  the  third  column  of  that  schedule. 

Provided  that  this  repeal  shall  not  affect — 

(a.)  Anything  duly  done  or  suffered  under  any 
enactment  hereby  repealed ;  or 

(h.)  Any  right,  privilego,  obligation,  or  liability 
acquired,  accrued,  or  incurred  under  any 
enactment  hereby  repealed ;  or 

(c.)  Any  penalty,  forfeiture,  or  punishment  incurred 
in  respect  of  any  offence  committed  against 
any  enactment  hereby  repealed ;  or 

(A)  Any  investigation,  legal  proceeding,  or  remedy 
in  respect  of  any  such  right,  privilege,  obliga- 
tion, liability,  penalty,  forfeiture,  or  punish- 
ment as  aforesaid ;  and  any  such  investigation, 
l^al  proceeding,  and  remedy  may  be  carried 
on  as  if  this  Act  had  not  passed. 
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SCHEDULE. 


A  description  or  citation  of  a  portion  of  an  Act  is  indnBiTe  of  the  words,  section,  or  other  part  fint  or  Inst  mentioned, 
otherwise  referred  to  as  forming  the  beginning  or  as  forming  the  end  of  the  portion  comprised  in  the  descziption  or 


or 

citation. 


Portions  of  Acts  which  have  already  been  spedfioally  rraealed  are  in  some  instances  included  in  the  repeal  io  thi' 
■chedole,  in  order  to  preolade  henceforth  the  necessity  of  looking  back  to  previous  Acts. 


Section  and  Chapter 


Title  or  abbreviated  Title 


Extent  of  Repeal 


8  &  4  Will.  4.  o.  lOa 


4  ft  6  Will  i,  o.  1. 


7  &  8  Vict  e.  16. 


10  ft  11  Vict  c  29. 
13  ft  14  Vict,  c  54. 

1«  ft  17  Vict  c  104. 
27  ft  28  Vict  0.  48. 
30  ft  SI  Vict.  0. 103. 
S3  ft  84  Vict  c.  62. 


An  Act  to  r^nlate  the  labour  of  children 
and  young  persona  in  the  mills  and  factories 
of  the  United  Kingdom. 


An  Act  to  e^Uun  and  amend  an  Act  of  the 
last  session  of  Parliament,  for  regulating 
the  labour  of  children  and  young  persons 
in  the  mills  and  factories  of  the  United 
Kingdom. 

An  Act  to  amend  the  laws  relating  to  labour 
in  factories. 


An  Act  to  limit  the  hours  of  labonr  of  yoong 
persons  and  females  in  factories. 

An  Act  to  amend  the  Acta  relating  to  labour 
in  factories. 


An  Act  further  to  regulate  the  employment 
of  children  in  factories. 

The  Factory  Acts  Extension  Act,  1864. 
The  Factory  Acts  Extension  Act,  1867. 
The  Factory  and  Workshop  Act,  1870. 


Sections  three^  five,  and  ox,  so  far  as  they  relate  to 
factories  to  which  this  Act  appUes,  and  t^e  whole 
of  the  remainder  of  the  Act,  except  the  foUoiHng 
portions,  namely — 

So  much  of  section  one  as  defines  "  night,"  section 
nine,  section  eleven,  down  to  "remain  in  any 
"factory  or  mill,"  and  from  "any  child  who 
"  shall  not  have  completed  his  or  her  thirteenth 
"  year"  to  the  end  of  the  section  ;  section  twelve, 
section  fourteen,  section  sixteen,  section  eeven- 
teen,  section  eighteen  from  "  all  r^isterti,  booki^ 
"  entries,"  down  to  "  such  copy  as  they  may 
"think  proper;"  section  nineteen  down  to  "nn- 
"  der  the  authority  thereof ;"  so  much  of  aectioD 
twenty-eight  as  relates  to  forgery  ;  section  forty 
ftve,  section  for^-nine^  and  section  fif^. 

The  whole  Act. 


Section  twenty-nine,  section  thirty,  section  thirty- 
one  down  to  "  afternoon  of  any  Saturday,  pro- 
"  vided  always  that,"  and  from  "  but  it  shall 
"not  be  lawful  to  employ  any  child"  to  the  end 
of  the  section ;  section  thirty-three ;  section 
thirty-four;  and  section  thirty-six,  so  far  as  the 
above  sections  and  parts  of  sections  relate  to  ftM- 
tories  to  which  this  Act  applies,  and  also  sec- 
tion one,  section  two  down  to  "  as  herein-after 
"  mentioned  and  that ; "  section  fourteen  down 
to  "continue  in  tbe  same  factory,  but ;"  section 
eighteen  down  to  "  hereinafter  provided  and 
that;"  section  twenty-six  from  "shall  be  re- 
ckoned "  down  to  "  in  such  &ctory  and ;"  sec- 
tion thirty-five,  section  forty,  section  sevenly-foar, 
and  Schedule  X). 

The  whole  Act. 


Sections  one,  three  to  six,  eight  and  nine,  so  far  as 
those  sections  relate  to  faetories  to  Which  this 
Act  applieH,  and  the  whole  of  the  remainder  of 
the  Act. 

The  whole  Act,  so/ar  as  it  relates  to  factories  to 
which  this  Act  applies. 

So  far  as  it  inc<nporates  any  enactment  which  is 
wholly  repealed  by  this  Act 

So  fiu:  as  it  incorporates  any  enactment  which  is 
wholly  repealed  by  this  Act. 

So  far  as  it  incorporates  any  enactment  which  is 
wholly  repealed  by  this  Act 
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Cap.  XLV. 

An  Act  for  altering  the  Boundaries  between  the 
Liberty  of  St.  Alban  and  the  rest  of  the 
County  of  Hertford ;  and  for  making  better 
provision  for  the  Transaction  of  County 
Business,  and  the  Administration  of  Justice 
at  Quarter  Sessions  in  that  County. 

130th  July  1874,] 

Cap.  XLVL 

An  Act  to  consolidate  and  amend  the  Duties  of 
Customs  in  the  Isle  of  Man. 

[30th  July  1874.] 

,Cap.  XLVIL 

An  Act  to  extend  the  Powers  of  Prison  Authori- 
ties in  relation  to  Industrial  and  Reformatory 
Schools,  and  for  other  purposes  relating 
thereto.  [30th  July  1874,] 

WHEREAS  by  the  Frisons  Act,  1B65,  prison  authori- 
ties are  empowered  to  borrow  money  for  the  purposes 
of  altering,  enlarging,  new  building,  or  building  prisong : 
And  whereas  prison  authorities  have  power  by  the 
Industrial  Schools  Acts,  1866  and  1872,  to  contribute 
towards  or  themselves  to  undertake  the  alteration,  en- 
largement, rebuilding,  establishment,  building,  or  pur- 
chase of  the  site  for  any  industrial  school,  and  by  the 
Reformatory  Schools  Acts,  1866  and  1872,  to  con- 
tribute towfurds  or  themselves  to  undertake  the  altera- 
tion, enlargement,  rebuilding,  establishment,  building, 
or  purchase  of  the  site  for  any  reformatory  school,  but 
no  power  is  given  prison  authorities  under  the  said 
Acts  relating  to  industrial  and  reformatory  schools  to 
borrow  money  for  the  purposes  of  such  schools ; 

Be  it  enacted,  &c. :    .  .  . 

Short  titia  1.  This  Act  may  be  cited  for  all  pur- 

CoiutnicUoa  poses  as  "  The  Prisons  Authorities  Act, 
of  Act  1 874,"  and  shall  be  construed,  as  far  as 

is  consistent  with  the  tenor  thereof,  as  follows ;  that  is 
to  say,  so  far  as  it  relates  to  industrial  schools  with  the 
Industrial  Schools  Acts,  1866  and  1872,  and  so  far  as 
it  relates  to  reformatoiy  schools  with  the  Reformatory 
Schools  Acts,  1866  and  1872. 

Power  to  borrow  2.  Subject  to  the  provisions  of  "The 
S2?^to<C  ElementaiT  Education  Act,  1870,"  any 
trial  and  refor-  prison  authority  may,  with  the  approval 
matonr  achoou.  ^f  o„e  of  Her  Majesty's  Principal  Secre- 
taries of  State,  borrow  money  for  the  purpose  of  defray- 
ing or  contributing  towards  the  expense  of  altering, 
emarging,  rebuilding,  establishing,  building,  or  pur- 
chasing the  site  of  any  industrial  or  reformatory  school 
under  the  said  Industrial  and  Reformatory  Schools 
Acts,  or  any  of  them. 

Ciiwn  of  boi^  3.  Any  moneys  borrowed  by  a  prison 
rowed  moneya.  ^„(.j,ority  under  this  Act  may  be  charged 
by  that  authority  on  any  county  rate,  or  rate  in  the 
nattUe  of  a  county  rate,  borough  rate,  or  other  rate 
applicable  to  the  maintenance  of  a  prison  and  leviable 
by  that  authority,  or  on  any  other  property  belonging 
to  that  authority  and  applicable  to  the  same  purpose  as 
the  said  rates,  aud  shall  be  repaid,  together  with  the 
interest  due  thereon,  out  of  sach  rates  or  other  pro- 
perty. 


Cw'ftaciaMej  4.  The  Clauses  of  "The  Commissioners 
t  IS  M  to  bor-  Clauses  Act,  1 847,"  with  the  exception  of 
rowing  moner  the  eighty-fourth  clause  with  respect  to 
Incorporated.  mortgages  to  be  created  by  the  Commis- 
sioners, shall  form  part  of  and  be  incorporated  with 
this  Act,  and  any  mortgagee  or  assignee  may  enforce 
payment  of  his  principal  and  interest  by  appointment 
of  a  receiver. 

In  the  construction  of  the  said  clauses  "  the  Com- 
missioners "  shall  mean  the  "  prison  authority." 

Where  a  prison  authority  i)orrow8  any  money  under 
this  Act  they  shall  charge  the  rates  or  property  out  of 
which  the  moneys  borrowed  are  payable,  not  only  with 
the  interest  of  the  moneys  so  borrowed,  but  also  with 
the  payment  of  such  further  sum  as  will  ensure  the  re- 
payment of  the  whole  sum  borrowed  within  thirty  years. 

Special  proTiaian  5.  For  the  purposes  of  the  said  Indus- 
ud°<^7^Wor-  '^"'I  ^"d  Reformatory  Schools  Acts  and 
oeater.  this  Act,  the  justices  of  the  county  of 

Worcester  in  quarter  sessions  assembled  shall  be  deemed 
to  be  the  prison  authority  for  the  county  of  Worcester 
at  large,  and  the  council  of  the  city  of  Worcester  shall 
be  deemed  to  be  the  prison  authority  for  the  city  of 
Worcester  and  county  of  the  same  city,  anything  in  the 
Worcester  Prison  Act,  1867,  or  any  other  Act,  not- 
withstanding. 


Gap.  XLVin. 

An  Act  to  provide  for  the  payment  of  Wages 
without  Stoppages  in  the  Hosiery  Manu- 
facture. [30th  July  1874.] 

Cap  XLIX. 

An  Act  to  amend  the  Laws  relating  to  the  sale 
and  consumption  of  Intoxicating  Liquors. 

[30<A  July  1874.] 
84  *  M  vict.  WHEREAS  it  is  expedient  to  amend  the 
^  Licensing  Act,  1 872,  in  this  Act  referred 

to  as  the  principal  Act : 

Be  it  enacted,  &c. :    . 


Prdbttinary. 

Constmetlon  1 .  This  Act  and  the  principal  Act  shalL 

and  short  title  *  .  •  ^     ..       '^i^  *Y 

or  Act.  !U  A  36     SO  far  as  IS  consistent  with  the  respective 

Vict  c:  M.  tenors  of  such  Acts,  be  construed  as  one 

Act,   and  may  be  cited  together  as  "The  Licensing 

Acts,  1872-1874  ; "  but  this  Act  may,  if  necessary,  be 

dted  separately  as  "The  Licensing  Act,  1874." 


Commencement 
of  Act. 


2.  This  Act  shall  come  into  operation 
as  to  the  provisions  relating  to  hours  of 
closing  (not  being  provisions  relating  to  the  grant  of 
early-closing  licenses),  and  as  to  the  provision  repealing 
section  twenty-four  of  the  principal  Act,  on  the  tenth 
of  October  one  thousand  eight  hundred  and  seventy- 
four,  and  not  before,  and  as  to  the  remainder,  immediately 
on  the  passing  of  this  Act 

Hours  of  Closing. 
HoBTs  of  cVietag      3.  All  premises  in  which  intoxicating 
J«»loof  intoxi- liquors  are  sold  by  retail  shall  be  clewed 
eating  Uquon.      as  follows  ;  (that  is  to  say,) 

(1.)  If  situate  within  the  metropolitan  district, — 

(a)  On  Saturday  night  from  midnight  until  one 
o'clock  in  the  aftenioon  on  the  following  Sunday; 
and 
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(V)  On  Sonday  night  from  eleven  o'clock  until 
five  o'clock  on  tbe  following,  morning ;  and 

(c)  On  all  other  days  from  half  an  hour  after 
midnight  vmtil  five  o'clock  on  the  same  morning; 
and 

(2.)  If  situate  beyond  the  metropolitan  district  and 
in  the  metropolitan  police  district  or  in  a  town  or  in  a 
populous  place  as  denned  by  this  Act,<i— 

(a)  On  Saturday  night  from  eleven  o'dock  until 
half  on  hour  after  noon,  on  the  following  Sunday ; 
and 

(b)  On  Sunday  night  from  ten  o'clock  until  six 
o'clock  on  the  following  morning ;  and 

(c)  On  Uie  nights  of  all  other  days  from  eleven 
o'clock  nntil  six  o'clock  on  the  following  morning; 
and 

(3.)  If  situate  elsewhere  than  in  the  metropolitan 
district  or  the  metropolitan  police  district  or  such 
town  or  populous  place  as  aforesaid, — 

(a.)  On  Saturday  night  from  ten  o'clock  until 
half  an  hour  after  noon  on  the  following  Sunday ; 
and 

(b)  On  Sunday  night  from  ten  o'clock  until  six 
o'clock  on  the  following  morning  ;  and 

(c)  On  the  nights  of  all  other  days  finm  ten  o'clock 
nntil  six  o'clock  on  the  following  morning. 

Such  premises  wherever  situate  shall,  save  as  herein* 
after  mentioned,  be  closed  on  Sunday  afternoon  from 
three  or  half-past  two  according  as  the  hour  of  opening 
shall  be  one  o'clock  in  the  afternoon  or  half  an  hour 
after  noon  until  six  o'clock. 

Such  premises  wherever  situate  shall  be  closed  on 
Christmas  Day  and  Good  Friday  and  on  the  days 
preceding  Christmas  Dav  and  Good  Friday  respectively, 
as  if  Christmas  Day  and  Good  Friday  were  respectively 
Sunday,  and  the  preceding  days  were  respectively 
Saturday,  bat  this  provision  shall  not  alter  the  hours 
during  which  such  premises  shall  be  closed  on  Sunday 
when  Christmas  Day  immediately  precedes  or  succeeds 
Sunday. 

.jExraiptiopa  u  to  .  4.  An  exemption  from  the  above-men- 
tbotrwwpMtod.^^!^^  hours  of  closing  shall  not  be 
granted  in  respect  of  premises  in  the  neighbourhood  of 
a  theatre,  for  the  accommodation  of  persons  attending 
the  same,  and  so  much  of  the  twenty-sixth  section  of 
the  principal  Act  as  provides  for  the  granting  of  an 
order  making  such  exemption  shall  be  repealed. 

^nnpuona  u  to  fi.  The  grant  of  an  order  of  exemp- 
r-  onaet.  ^^^  under  the  said  twenty-sixth  section 
amended  as  aforesaid  may  be  made  to  any  person 
licensed  to  sell  beer  or  cyder  by  retail,  to  be  consumed 
upon  the  premises,  as  well  as  to  any  licensed  victualler 
or  licensea  keeper  of  a  refreshment  house. 

Fnrtiier  **^i-  The  grant  of  a  license  under  the  twenty- 
iJg^^  ninth  section  of  the  principal  Act  may  be 

made  to  any  person  licensed  to  sell  beer 
or  cyder  by  retail,  to  be  consumed  upon  the  premises, 
as  well  as  to  any  licensed  victuaUer  or  keeper  of  a  re- 
freshment house  m  which  intoxicating  liquors  are  sold. 

8*"A«*«ftS^°°  *■  Notwithstanding  anything  in  thia 
hSSnSfclo.fnT'*""  »°  »»y  ?<x«l  ^•=*  contamed,  the 
pnmiMi  for  uie  licensing  justices  may,  if  they  think  fit, 
5',^J^*"*""«  as  respects  premises  in  which  intoxi- 
cating liquors  are  sold,  when  situate  in 
any  place  beyond  the  metropolitan  district,  for  the 
purpose  of  accommodating  the  honn  of  doung  on 


Sunday,  Good  Friday,  and  Christmas  Day  to  the  honn 
of  public  worship  in  such  place,  by  order  direct  that 
such  premisoB  shall  remain  closed  until  one  o'clock  in 
the  aitemoon  instead  of  half  an  hour  after  noon,  and  in 
that  case  such  premises  shall  be  closed  in  the  afternoon 
from  three  until  six  o'clock,  instead  of  from  half-past 
two  until  six  o'clock. 

Any  order  made  by  the  licensing  justices  under  this 
section  shall  not  come  into  operation  until  the  expira- 
tion of  one  month  after  tlie  date  thereof,  and  shall  be 
advertised  in  such  manner  as  the  licensing  jusdces 
direct,  and  shall  be  in  force  until  the  same  is  revoked ; 
the  expense  of  any  such  advertisement  may  be  defrayed 
in  like  manner  as  the  expenses  of  advertising  the  sittings 
of  such  justices  are  defrayed. 

Emriy-cioting  7.  Where,  on  the  occasion  of  any  ap- 

UoenaM.  plication  for  a  new  license,  or  the  removal 

or  renewal  of  a  license  which  authorises  the  sale  of  any 
intoxicating  liquor  for  consumption  on  the  premises, 
the  applicant  applies  to  the  licensing  justices  to  insert 
in  his  license  a  condition  that  he  shall  close  the  premises 
in  respect  of  which  such  license  is  or  is  to  be  granted 
one  hour  earlier  at  night  than  that  at  which  snch 
premises  would  otherwise  have  to  be  closed,  the  justices 
shall  insert  the  said  condition  in  such  license. 

The  holder  of  a  license  in  which  such  condition  ia 
inserted  (in  this  Act  referred  to  as  an  early-closing 
license)  shall  close  his  premises  at  night  one  hour  earlier 
than  the  ordinary  hour  at  which  such  premises  would 
be  closed  under  the  provisions  of  this  Act,  and  the  pro- 
visions of  this  Act  and  the  principal  Act  shall  apply  to 
the  premises  as  if  such  earlier  hour  were  the  hour  at 
which  the  premises  are  required  to  be  closed. 

The  holder  of  an  early-closing  license  may  obtain 
from  the  Commissioners  of  Inland  Revenue  any  license 
granted  by  such  Comraissioners  which  he  is  entitled  to 
obtain  in  pursuance  of  such  early-closing  license,  upon 
payment  of  a  sum  representing  six-sevenths  of  the  duty 
which  would  otherwise  be  payable  by  him  for  a  similsir 
license  not  limited  to  such  early  closing  as  aforesaid. 
In  calculating  the  six-sevenths,  fractions  of  a  penny 
^hall  b^  disregarded. 

The  notice  which  a  licensed  person  is  required  by 
section  eleven  of  the  principal  Act  to  keep  painted  or 
fixed  on  his  premises  shall,  in  the  case  of  an  early- 
dodng  license,  contain  such  words  as  the  licensing 
justices  may  order  for  giving  notice  to  the  public  that 
an  early-closing  license  has  oeen  granted  in  respect  of 
such  premises. 

Reminionof  g.  A  person  who  takes  out  a  license 

8ix'i«y  «n" "'  containing  conditions  rendering  such 
eariy-cioihig  license  a  six-day  license,  as  wdl  as  an 
Ucanaa.  early-closing  license,  shall  be  entitled  to 

a  remission  of  two- sevenths  of  the  duty. 

Penalty  /or  9.  Any  person  who — 

to^mlt^'* "  Daring  the  time  at  which  premises  for 
eloilog.  the  sale  of  intoxicating  liquors  are 

directed  to  be  dosed  by  or  in  pursuance  of  this 
Act,  sells  or  exposes  for  sale  in  such  premises  any 
intoxicating  liquor,  or  opens  or  keeps  open  such 
premises  for  the  sale  of  intoxicating  liquors,  or 
allows  any  intoxicating  liquors  although  purchased 
before  the  hours  of  closing,  to  be  consumed  in  such 
premises- 
shall  for  the  first  offenoe  be  liable  to  a  penally  not 
exceeding  ten  pounds,  and  for  any  subsequent  ofienoe 
to  a  penalty  not  exceeding  twenty  pounds. 

Swing  1*  to  boot      1 0.  Nothing  in  this  Act  or  in  the  prin- 

ulwSSST*      «pal  Act    contained  shall  .prednde  a 

person  Hcensed  to  sell  any  intoxicating 
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liquor  to  be  conramed  on  the  premises  from  selling 
such  liquor  at  any  time  to  bonft  fide  travellers  or  to 
persons  lodging  in  his  house :  Provided,  that  no  person 
holding  a  six-day  license  shall  sell  any  intoxicating 
liquor  on  Sunday  to  any  person  whatever  not  lodging 
in  his  house. 

Nothing  in  this  Act  contained  as  to  hours  of  dosing 
shall  preclude  the  sale  at  anytime,  at  a  railway  station, 
of  intoxicating  liquors  to  persons  arriving  at  or  depart- 
ing from  such  station  by  railroad. 

If  in  the  course  of  any  proceedings  which  may  be 
taken  against  any  licensed  person  for  infringing  the 
provisions  of  this  Act  or  the  principal  Act,  rehting  to 
closing,  such  person  (in  this  section  referred  to  as  the 
defendant)  fails  to  prove  that  the  person  to  whom  the 
intoxicating  liquor  was  sold  (in  this  section  referred  to 
as  the  purchaser)  is  a  bon&  fide  traveller,  but  the 
justices  are  satisfied  that  the  defendant  truly  believed 
that  the  purchaser  was  a  bonft  fide  traveller,  and  further 
that  the  defendant  took  all  reasonable  precautions  to 
ascertain  whether  or  not  the  purchaser  was  such  a 
traveller,  the  justices  shall  dismiss  the  case  as  against 
the  defendant,  and  if  they  think  that  the  purchaser 
falsely  represented  himself  to  be  a  bonft  fide  traveller,  it 
shall  be  lawful  for  the  justices  to  direct  proceedings  to 
be  instituted  against  such  purchaser  under  the  twenty- 
fifth  section  of  the  principal  Act 

A  person  for  the  purposes  of  this  Act  and  the  prin- 
dpal  Act  shall  not  be  deemed  to  be  a  bonft  traveller 
imless  the  place  where  he  lodged  during  the  preceding 
night  is  at  least  three  miles  distant  from  the  place 
where  he  demands  to  be  supplied  with  liquor,  such 
distance  to  be  calculated  by  the  nearest  public  thorough. 
fare. 

Houn  of  cioaing  1 1.  Whereas  by  the  Act  of  the  session 
night  hooKiL  ^f  jjjg  twenty-seventh  and  twenty-eighth 
years  of  the  reign  of  Her  present  Majesty,  chapter 
sixty-four,  it  is  provided  that  no  persons  within  the 
limits  of  that  Act  shall  open  or  keep  open  any  refresh- 
ment house,  to  which  that  Act  so  far  as  it  is  unrepealed 
applies,  or  sell  or  expose  for  sale  or  consumption  in  any 
such  refreshment  house  any  refreshments  or  any  article 
whatsoever  between  the  hours  of  one  and  four  o'clock 
in  the  morning :  And  whereas  it  is  expedient  to  amend 
the  provisions  of  the  said  Act :  Be  it  tnerefore  enacted, 
that  the  said  Act,  so  far  as  it  is  nnrepealed,  shall  be 
construed  as  if  there  were  substituted  therein  for  the 
hour  of  one  o'clock  in  the  morning  the  hour  of  the  night 
or  morning  at  which  premises  licensed  for  the  sale  of 
intoxicating  liquors  by  retail  situate  in  the  same  place 
as  such  refreshment  house  are  required  to  be  closed,  and 
as  if  the  whole  of  England  were  within  the  limits  of  the 
Act,  and  as  if  the  expression  "  district "  in  the  Act  in- 
cluded any  place  in  which  such  refreshment  house  is 
situate. 

Record  of  Oonvietions  and  Penaltiet. 
Hitigttiooof  12.  The  sixty-seventh  section  of  the- 

•""^""^  principal  Act  is  hereby  repealed,  and  in 

lieu  thereof  be  it  enacted,  that  where  any  person  hold- 
ing a  license  under  this  or  the  principal  Act  is  convicted 
of  any  offence  against  this  or  the  principal  Act,  or 
against  any  of  the  Acts  recited  or  mentioned  therein, 
the  Court  may  not,  except  in  the  case  of  a  first  offence, 
reduce  the  penalty  to  less  than  twenty  shillings,  nor 
shall  the  penalty,  whether  of  excise  or  police,  be  re- 
duced in  any  case  to  less  than  the  minimnm  authorised 
by  any  other  Act. 

Becoid  of  eoii'<  )3.  Where  any  licensed  person  is  con- 
Tictiona  on  yjcted  of  any  offence  against  the  principal 

Act  which  by  such  Act  was  to  have  been 


or  might  have  been  endorsed  npon  the  license,  or  of 
on^  offence  against  this  Act,  the  court  before  whom  the 
ofifender  is  brought  shall  cause  the  register  of  licenses 
in  which  the  license  of  the  offender  is  entered,  or  a  copy 
of  the  entries  therein  relating  to  the  license  of  the 
offender,  certified  in  manner  prescribed  by  section  fifty- 
eight  of  the  principal  Act,  to  be  produced  to  the  court 
before  passing  sentence,  and  after  inspecting  the  entries 
therein  in  relation  to  the  license  of  the  offender,  or  snch 
copy  thereof  as  aforesaid,  the  court  shall  declare,  as 
part  of  its  sentence,  whether  it  will  or  will  not  cause 
the  conviction  for  such  offence  to  be  recorded  on  the 
license  of  the  offender,  and  if  it  decide  that  such  record 
is  to  be  made,  the  same  shall  be  made  accordingly. 

A  declaration  by  the  court  that  a  record  of  an  offence 
is  to  be  made  on  a  license  shall  be  deemed  to  be  part  of 
the  conviction  or  order  of  the  court  in  reference  to  such 
offence,  and  shall  be  subject  accordingly  to  the  jurisdic- 
tion of  the  court  of  appeal. 

A  direction  by  the  court  that  a  conviction  for  an 
offence  is  to  be  recorded  on  the  license  of  the  offender 
shall,  for  the  purposes  of  the  principal  Act,  be  deemed 
equivalent  to  a  direction  or  requirement  bv  the  Act 
that  such  conviction  is  to  be  recorded ;  and  all  the  pro- 
visions of  the  principal  Act  importing  that  convictions 
are  required  or  directed  by  the  Act  to  be  recorded  on 
the  license  of  an  oflfender  shall  be  construed  accord- 
ingly. 

Record  of  COD-  14.  Where  a  licensed  person  is  con- 
Idnit?r»S<m.  ▼•«t«d  ot  any  offence  aeoinst  the  provi- 
sions of  any  Act  for  the  time  being  in 
force  relating  to  the  adulteration  of  drink,  such  conric- 
tion  shall  be  entered  in  the  proper  register  of  licenses, 
and  may  be  directed  to  be  recorded  on  the  license  of 
the  offender  in  the  same  manner  as  if  the  conviction 
were  for  an  offence  against  this  Act,  and  when  so 
recM^ed  shall  have  effect  as  if  it  had  been  a  conviction 
for  an  offence  against  this  Act. 

Teiiipor«rjr  con-  ]  5.  Where  any  licensed  person  is  con- 
I^TortdSldte'v'cted  for  the  first  time  of  any  of  tiie 
•Ingle  offeocee.    following  ofiences, — 

1.  Making  an  internal  communication  between  his 

licensed  premises  and  any  unlicensed  premises ; 

2.  Forging  a  certificate  under  the  Wine  and  Beer. 

hoDse  Acts,  1869  and  1870; 

3.  Selling  spirits  without  a  spirit  license; 

4.  Any  felony ; 

and  in  consequence  either  becomes  personally  disquali- 
fied or  has  his  license  forfeited,  there  may  be  made  by 
or  on  behalf  of  the  owner  of  the  premises  an  application 
to  a  court  of  summary  jurisdiction  for  authority  to  carry 
on  the  same  business  on  the  same  premises  until  the 
next  special  sessions  for  licensing  purposes,  and  a  further 
application  to  such  next  special  sessions  for  the  grant  of 
a  license  in  respect  of  such  premises,  and  for  this  pur- 
pose the  provisions  contuned  in  the  Intoxicating  Liquor 
Licensing  Act,  1828,  with  respect  to  the  grant  of  a  tem- 
porary authority  and  to  the  grant  of  licenses  at  special 
sessions,  shall  apply  as  if  the  person  convicted  had  been 
rendered  incapable  of  keeping  an  inn,  and  the  person 
applying  for  such  grant  was  his  asmgnee. 

Regtdatioiu  at  to  eatry  on  Premues. 
CoDsMbie  to  enter     16.  Any  constable  may,  for  the  pur- 
SS^I^tof    iwse  of  preventing  or  detecting  Uieviola- 
Ast.  tion  of  any  of  the  proritions  of  the  prin- 

cipal Act  or  this  Act  whioh  it  is  nu  dnty  to  enforce,^  at 
all  times  enter  on  any  licensed  premises,  or  any  premiaea 
in  respect  of  which  an  ooooaional  lieenae  ia  in  foroe. 
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PUBLIC  GENERAL  STATCTTES, 


[The  Ibish 


Every  person  who,  by  himself,  or  by  nay  person  in 
his  employ  or  acting  by  his  direction  or  with  his  con- 
sent, refuses  or  fails  to  admit  any  constable  in  the 
execution  of  his  duty  demanding  to  enter  in  pursuance 
of  this  section,  shall  be  liable  to  a  penalty  not  exceed- 
ing for  the  first  offence  five  pounds,  and  not  exceeding 
for  the  second  and  every  subsequent  offence  ten  pounds. 

Search  warrant  1 7.  Any  justice  of  the  peace,  if  satis- 
Uqnon'widV  fied  by  information  on  oath  that  there  is 
kmt  conuary  reasonable  ground  to  believe  that  any 
toiaw.  intoxicating  liquor  is  sold  by  retail  or 

exposed  or  kept  for  sale  by  retail  at  any  place  within 
his  jurisdiction,  whether  a  building  or  not,  in  which 
such  liquor  is  not  authorised  to  be  sold  by  retail,  may 
in  his  discretion  grant  a  warrant  under  his  hand,  by 
virtue  whereof  it  shall  be  lawfvd  for  any  constable 
named  in  such  warrant,  at  any  time  or  times  within  one 
month  from  the  date  thereof,  to  enter,  and,  if  need  be 
by  force,  the  place  named  in  the  warrant,  and  every 
part  thereof,  and  examine  the  same  and  search  for  in- 
toxicating liquor  therein,  and  seize  and  remove  any 
intoxicatmg  Cquor  found  therein  which  there  is  reason- 
able ground  to  suppose  is  in  such  place  for  the  purpose 
of  unlawful  sale  at  that  or  any  other  place,  and  the 
vessels  containing  such  liquor ;  and  in  the  event  of  the 
owner  or  occupier  of  such  premises  being  convicted  of 
selling  by  retail  or  exposing  or  keeping  for  sale  by  retail 
any  liquor  which  be  is  not  authorised  to  sell  by  retail, 
the  intoxicating  liquor  so  seized  and  the  vessels  con- 
taining such  liquor  shall  be  forfeited. 

When  a  constable  has  entered  any  premises  In  pur- 
suance of  any  such  warrant  as  is  mentioned  in  this  sec- 
tion, and  has  seized  and  removed  such  liquor  as  afore- 
said, any  person  found  at  the  time  on  the  premises 
shall,  until  the  contrary  is  proved,  be  deemed  to  have 
been  on  such  premises  for  the  purpose  of  illegally  deal- 
ing in  intoxicating  liquor,  and  be  liable  to  a  penalty 
not  exceeding  forty  shillings. 

Any  constable  may  demand  the  name  and  address  of 
any  person  found  on  any  premises  on  which  he  seizes 
or  from  which  he  removes  any  such  liquor  as  aforesaid, 
and  if  he  has  reasonable  ground  to  suppose  that  the 
name  or  address  given  is  fshe  may  examine  such  person 
further  as  to  the  oorreotness  of  such  name  and  address, 
and  may,  if  such  person  fail  upon  such  demand  to  give 
his  name  or  address,  or  to  answer  satisfactorily  the 
questions  put  to  hira  by  the  constable,  apprehend  him 
without  warrant  and  carry  him  as  soon  as  practicable 
before  a  justice  of  the  peace. 

Any  person  required  by  a  constable  under  this  section 
to  give  his  name  and  address  who  fails  to  give  the  same, 
or  gives  a  false  name  or  address,  or  gives  iiilse  informa- 
tion with  respect  to  such  name  and  address,  shall  be 
liable  to  a  penalty  not  exceeding  five  pounds. 

Occasional  Licenses. 

Oo^^^J^"  18.  Any  parson  selling  or  exposing  for 
aiMl  nee*.  ^^  ^^7  intoxicating  liquor  in  any  booth, 

tent,  or  place  within  the  limits  of  holding 
any  lawful  and  accustomed  fair  or  any  races  without  an 
occasional  license  authorising  such  sale  shall,  notwith- 
standing anything  contained  in  any  Act  of  Parliament 
to  the  contrary,  be  deemed  to  be  a  person  selling  or 
exposing  for  sale  by  retail  intoxicating  liquor  at  a  place 
where  he  is  not  authorised  by  his  license  to  sell  the 
same,  and  be  punishable  accordingly. 

Provided  that  this  section  shall  not  apply  to  any 
person  selling  or  exposing  for  sale  intoxicating  liquors 
in  premises  in  which  he  is  duly  authorised  to  sell  the 
same  throughout  the  year,  although  such  premises  are 
situate  within  the  limits  aforesaid. 


°"^itoLi"*°'  '^'  ^'^^■^^  ^y  **»«  twentieth  sectioa 
oTtimMur  °°  o^  ^^^  •A<''  °f  ^^  session  of  the  twenty- 
cloeing.  sixth  and   twenty-seventh  years  of  the 

reign  of  Her  present  Majesty,  chapter  thirty-three,  it 
is  provided  that  the  hours  during  which  an  occasional 
license  shall  authorise  the  sale  of  any  beer,  spirits,  or 
wine  shall  extend  from  sunrise  until  one  hour  after  sun- 
set :  Be  it  enacted,  that  the  said  section  shall  be  con- 
strued as  if  in  place  of  the  words  "  sunrise  ontil  one 
"hour  afler  sunset"  there  were  inserted  the  words 
"  such  hour  not  earlier  than  sunrise  until  such  hour 
"  not  later  than  ten  o'clock  at  night  as  may  be  specified 
"  in  that  behalf  in  the  consent  given  by  the  justice  for 
"  the  granting  of  such  occasional  license." 

m^^  "  20.  For  the  puipoee  of  so  much  of  the 

^^JJ^aJ'  principal  Act  as  relates  to  offences  against 
iioenae.  public  order,  that  is  to  say,  sections  twelve 

to  eighteen,  both  indnuve,  and  the  sections  for  giving 
effect  to  the  same,  a  person  taking  out  an  occasional 
license  shall  be  deemed  to  be  a  licensed  person  within 
the  meaning  of  the  said  sections,  and  the  place  in  which 
any  intoxicating  liquors  are  sold  in  pursuance  of  the 
occasional  license  shall  be  deemed  to  be  licensed  pre- 
mises, and  to  be  the  premises  of  the  person  taking  out 
such  license. 

Miscellaneotis. 

SoMjyo'  21.  Where  from  any  reason  there  are 

alouotbonagb  "<>'  ft>r  t^u  time  being  three  qualified 
jnsUces  on  Joint  borough  justices  to  form  the  quota  of  a 
committee.  joj^j   committee    for   such   borough,   in 

pursuance  of  section  thirty-eight  of  the  principu  Act, 
the  deficiency  in  number  of  such  borough  justices  shall 
be  supplied  by  qualified  county  justices  to  be  appointed 
by  the  county  licensing  committee. 

ProTlrtonai  grant  22.  Any  person  interested  in  any  pre- 
and  conflrmatlon      .  Ui»i.  .       ij        .'^ 

or  iicenaes  to  mises  about  to  be  constructed  or  m  course 
new  pitmieea.  of  construction  for  the  purpose  of  being 
used  as  a  house  for  the  sale  of  intoxicating  liquors  to 
be  consumed  on  the  premises  may  apply  to  the  licensing 
Justices  and  to  the  confirming  authority  for  the  pro- 
visional grant  and  confirmation  of  a  license  in  respect 
of  such  premises,  and  the  justices  and  confirming 
authority,  if  satisfied  with  the  plans  submitted  them  of 
such  house,  and  that  if  such  premises  had  been  actually 
constructed  in  accordance  with  such  plans,  they  would, 
on  apphcation,  have  granted  and  confirined  such  a 
license  in  respect  thereof  may  make  such  provisional 
grant  and  order  of  confirmation  accordingly. 

A  provisional  grant  and  order  of  confirmation  shall 
not  be  of  auy  vahdity  until  it  has  been  declared  to  be 
final  by  an  order  of  the  licensing  justices  made  after 
such  notice  has  been  given  as  may  be  required  by  the 
justices  at  a  general  annual  licensing  meeting  or  s 
special  sessions  held  for  licensing  purposed.  Such 
declaration  shall  be  made  if  the  justices  are  satisfied 
that  the  house  has  been  completed  in  accordance  with 
such  plans  as  aforesaid,  and  are  also  satisfied  that  no 
objection  can  be  made  to  the  diaracter  of  the  holder  of 
such  provisional  license. 

A  provisional  grant  and  confirmation  of  a  license 
shall  be  subject  to  the  same  conditions  as  to  the  giving 
of  notices  and  genertilly  as  to  procedure  to  which  such 
grant  and  confirmation  would  be  subject  if  they  respec- 
tively were  not  provisional,  with  this  exception,  that 
where  a  notice  is  required  to  be  put  up  on  a  door  of  a 
house  such  notice  may  be  put  up  in  a  conspicuous  por- 
tion on  any  part  of  the  premises. 

This  section  shall,  with  the  necessary  variations,  ex- 
tend t«  the  provisional  removal  to  any  premises  of  an 
existing  license  under  section  fifty  of  the  principal  Act. 
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One  lic«nK  of  23.  Separate  licenses  of  justices  shall 

^nrtuMvenl  "ot  be  required  in  the  case  of  separate 
excise  iieenaea.  excise  licenses,  and  a  licence  of  justices 
shall  comprehend  a  permission  to  the  licenses  to  take  out 
as  many  excise  licenses  as  majc  be  specified  in  such 
license  of  the  jusUces. 

Confirmation  of  24.  A  'icense  to  sdl  any  intoxicating 
llquo"notto"be  l><Juor  foT  consiunption  only  off  the  pre- 
eoinnmed  on  tbe  mises  shall  not  require  confirmation  by 
q^.»«       any  authority. 

Joint  committee  25.  Where  the  confirming  authority  is 
wiSsrtisrf  ■  joint  committee,  that  committee  shall 
prindiMl  Act,  make  rules  in  pursuance  of  section  forty- 
three  of  the  principal  Act  as  to  the  proceedings  to  be 
adopted  for  the  confirmation  of  new  hcenses,  and  as  to 
the  costs  of  such  proceedings,  and  tbe  persons  by  whom 
such  costs  are  to  be  paid. 

NoticM  of  ad-  26.  Whereas  by  section  forty-two  of 

«eMkiMaiS'5*'*^6  principal  Act  it  is  enacted  that  a 
Intention  to  licensed  person  applying  for  the  renewal 
oppo"-  q{  iijg  license  need  not  attend  in  person 

at  the  general  annual  licensing  meeting  unless  he  is  re- 
quired Dy  the  licensing  justices  so  to  attend :  Be  it 
enacted,  that  such  requisition  shall  not  be  made,  save  for 
some  special  cause  personal  to  the  licensed  person  to 
whom  such  requisition  is  sent 

It  shall  not  be  necessary  to  serve  copies  of  notices  of 
any  adjournment  of  a  general  annual  licensing  meeting 
on  holders  of  licenses  or  applicants  for  licenses  who  are 
not  required  to  attend  at  such  adjourned  annual  general 
licensing  meeting. 

A  notice  of  an  intention  to  oppose  the  renewal  of  a 
license  served  under  section  forty-two  of  the  principal 
Act  shall  not  be  valid  unless  it  states  in  general  terms 
the  grounds  on  which  the  renewal  of  such  license  is  to 
be  opposed. 

Ko  aniui  to  27.  There  shall  be  repealed  so  much  of 

Inrartair^sn!  Section  dght  of  the  Wine  and  Beerhouse 
Act,  1869,  as  incorporates  or  applies  any 
repealed  enactment,  and  no.  appeal  shall  be  had  to 
quarter  sessions  from  any  act  of  any  justice  with  respect 
to  the  grant  of  new  certificates  under  the  Wine  and 
Beerhouse  Acts,  1869  and  )870. 

Saiatitntion  of  28.  Whereas  by  section  eleven  of  the 
for  Comra "  °"  principal  Act  it  IS  provided  that  every 
iloners  of  Inland  licensed  person  shall  cause  to  be  painted 
naiwcu  cwtaln  °^  fixed,  and  shall  keep  painted  or  fixed, 
Boucea.  on  Uie  premises  in  respect  of  which  his 

license  is  granted,  in  a  conspicuous  place  and  in  such 
form  and  manner  as  the  Commissioners  of  Inland 
Bevenue  may  from  time  to  time  direct,  his  name,  with 
such  ad(Jitioiu  as  in  the  said  Act  mentioned :  And 
whereas  it  is  expedient  to  substitute  in  the  said  section 
the  licensing  justices  for  the  Commissioners  of  Inland 
Bevenue :  Be  it  therefore  enacted — 

That  in  the  said  eleventh  sectioa  the  expression 
"  licensing  juotioes  "  shall  be  deemed  to  be  substi- 
tuted for  the  expression  "  Commissioners  of  Inland 
Revenue,"  and  the  word  "justices"  for  the  word 
"  Comnusuoners." 


Deflnltton  of 
term  **  owner, 


29.  Any  person  possessing  an  estate  or 
interest  in  premises  licensed  for  the  sale  of 
intoxicating  liquors,  whether  as  owner,  lessee,  or  mort- 
gagee, prior  or  paramount  to  that  of  the  immediate 
occupier,  shall,  on  payment  of  a  fee  of  one  shilling  to  the 
clerk  of  the  licensing  j  ustices,  be  entitled  to  be  registered 
as  owner  or  one  of  the  owners  of  such  premises :  Provided, 


that  when  such  estate  or  interest  is  vested  in  two  or 
more  persons  jointly,  one  only  of  such  persons  shall  be 
registered  as  representing  such  estate  or  interest. 

^ie"f  ""'n**  ^-  '"•  ^°  pereon  keeping  a  house  licensed 
liquor  to  private"  under  this  or  the  principal  Act  shall  be 
f  rienda  ■wiihont  liable  to  any  penalty  for  supplying  intoxi- 
«  "g*-  eating  liquors,  after  the  hours  of  closing, 

to  private  friends  bona  fide  entertained  by  him  at  his 
own  expense. 

Addiuonai  retail  81.  An  additional  retul  license  to  sdl 
license  may  be      u  •  .•  a?    .., 

granted  at  special  °^^  'oi*  consumption  off  the  premises 
seaaioDsfor  may  be  granted  at  any  special  sessions 
licensing.  f^^  licensing  purposes  to  the  holder  of  a 

strong  beer  dealer's  wholesale  excise  license,  in  the  same 
manner  and  subject  to  tbe  same  conditions  in  and  subject 
to  which  it  might  be  granted  at  any  general  annual 
licensing  meeting. 

Definitions  and  Repeal. 
DaOnltioD*.  32,  In  this  Act,  if  not  inconsistent  with 

the  context,  the  following  expressions  have  the  meanings 
herein-after  respectively  assigned  to  tiiem :  that  is  to 
say, 

""•^""Topoi"""    "The    metropolitan    district"   means 
the  area  in  that  behalf  mentioned  in  the 
schedule  hereto. 

"Town."  "Town"   means   an    urban   sanitary 

district  as  described  for  the  purposes  of  the  Public 
Health  Act,  1872 ;  and  any  collection  of  houses  adjacent 
to  a  town  as  so  defined  shall,  for  tbe  purpose  of  the 
provisions  of  this  Act  with  respect  to  the  closing  of 

Premises,  be  deemed  to  be  part  of  such  town  after  it 
as  been  declared  so  to  be  by  an  order  of  the  county 
licensing  committee  having  jurisdiction  in  the  place 
where  such  houses  are  situate :  Provided  that  no  urban 
sanitary  district,  whether  including  such  adjacent  houses 
or  not,  shall  be  deemed  a  town,  unless  it  contains  one 
thousand  inhabitants. 

"Popnloua  place."  "  Populous  place  "  means  any  area  with 
a  population  of  not  less  than  one  thousand,  which  by 
reason  of  the  density  of  such  population  the  connty 
licensing  committee  may  by  order  detenuine  to  be  a 
a  populous  place. 

At  a  meeting  especially  convened  for  that  purpose  in 
manner  provided  by  any  regulations  in  that  behalf,  or 
in  default  of  such  regulations  by  the  clerk  of  the  peace, 
as  soon  as  may  be  after  the  passing  of  this  Act,  and 
not  later  than  the  first  day  of  September  one  thousand 
eight  hundred  and  seventy-four,  the  county  licensing 
committee  shall  consider  all  the  cases  within  their  juris- 
diction with  respect  to  which  it  is  incumbent  upon 
them  to  make  oraers  in  pursuance  of  this  section,  and 
they  shall  make  orders  accordingly,  and  shall  specify 
therein  the  boundaries  of  such  towns  or  populous  places. 

The  county  licensing  committee  may  adjourn  any 
meeting  held  in  pursuance  of  this  section,  and  may  also 
at  any  subsequent  meeting  especially  convened  for  that 
purpose  make  with  respect  to  any  town  or  populous 
place  within  their  jurisdiction  any  hke  order  not  restric- 
tive of  any  order  previously  made. 

Provided  that  as  soon  as  may  be  after  the  publication 
of  each  census  the  county  licensing  committee  shall, 
at  a  meeting  to  be  specially  convened  for  the  purpose, 
revise  the  orders  then  in  force  within  their  jurisdiction, 
constituting  areas  either  parts  of  towns  or  populous 
places,  and  may  alter  or  cancel  an^  of  the  said  orders 
or  may  make  such  further  orders,  if  any,  as  they  shall 
deem  necessary  to  give  effect  to  the  provisions  of 
this  Act. 
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"Occuional 
Uoeue." 


"  Occasional  license  "  means  a  license  to 
sell  beer,  spirits,  or  wine  granted  in 
pursuance  of  the  thirteenth  section  of  the  Act  passed 
m  the  twenty-fifth  and  twenty-sixth  years  of  the  reign 
of  Her  preMDt  Majesty,  chapter  twenty-two,  and 
section  fire  of  the  Act  of  the  twenty-seventh  year  of 
the  reign  of  Her  present  Majesty,  chapter  eighteen,  and 
the  Acts  amending  the  same  in  relation  to  the  licenses 
therein  mentioned,  or  of  any  of  such  Acts. 

•AMwUeeiue."  "A  new  license"  means  a  license  for 
the  sale  of  any  intoxicating  liquor  granted  at  a  general 
annual  licensing  meeting  in  respect  of  premises  in 
respect  of  whicn  a  similar  license  has  not  theretofore 
been  granted. 

BepeaL  33.   There  are   hereby  repealed   the 

sections  of  the  principal  Act  relating  to  the  following 
matters ;  that  is  to  say, 

(1.)  Sections  nineteen  to  twenty-two,  both  inclusive, 
relating  to  adulteration,  and  the  first  schedule 
to  the  principal  Act ; 

(2.)  Section  twenty-four,  relating  to  hours  of  clonng ; 
and 

(3.)  Section  thirty-five,  relating  to  entry  on  premises 
by  constables ;  and 

(4).  So  much  of  sections  five,  mx,  thirteen,  fourteen, 
sixteen,  seventeen,  and  twenty-eight  as  relates 
to  the  records  of  convictions  on  licenses,  and 
of  section  seventy-four  as  contains  the  defini- 
tion of  a  to  wn  for  the  purposes  of  the  provisions 
with  respect  to  clodng  and  of  a  new  license. 

(5)  The  last  paragraph  of  section  fifty-rix,  be^nning 
with  the  words  "  In  a  county  the  justices  "  to 
the  end  of  the  section. 

Provided  that  the  repeal  enacted  in  this  Act  shall 
not  afiect — 

(I.)  Anything  duly  done  or  sufTered  under  any 
enactment  hereby  repealed : 

(2.)  Any  right  or  privilege  acquired  or  any  liability 
incurred  under  any  enactment  hereby  repealed : 

(3.)  Any  penalty,  forfeiture,  or  other  punishment 
incurred  or  to  be  incurred  in  respect  of  any 
ofEence  against  any  enactment  hereby  repealed. 


SCHEDULE. 

MnBOPOLITAN  BiSTBIOT. 

The  City  of  London  or  the  liberties  thereof,  or  any  parish 
or  place  for  the  time  being  subject  to  the  jurisdiction  of 
the  Metropolitan  Board  of  Works,  or  within  the  area 
contained  within  a  circle  the  radios  of  which  is  four  miles 
from  Charing  Cross. 

Cap.  L. 

,  An  Act  to  amend  the  Married  Women's  Property 
Act  (1870.)  [SOth  July  1874.] 

WHEREAS  it  is  not  just  that  the  property  which  a 
woman  has  at  the  time  of  her  marriage  should  pass  to 
her  husband,  and  that  he  should  not  bo  liable  tor  her 
debts  contracted  before  marriage,  and  the  law  as.  to  the 
recovery  of  such  debts  requires  amendment : 

Be  it  enacted,  &c. :  .  .  .  . 

mS''ta^o"u'"'*  '■  ^  ""**'''  *'^**'*  Married  Women's 
SnSfor'herdeDU  Property  Act,  1870,  as  enacts  that  a 
Iwfore  marriage,  husband  shall  not  be  liable  for  the  debts 
of  his  wife  contracted  before  marriage  is  repealed  so  far 


as  respects  marriages  which  shall  take  place  after  the 
passing  of  this  Act,  and  a  husband  and  wife  married 
after  the  passing  of  this  Act  may  be  jointly  sued  for 
any  such  debt. 

P^'^u'v,"*  2.  The  husband  shall,  in  such  action 
huaband  liable.        _j  •  ^        .  .  ,    «        . 

and  m  any  action  broi^t  for  damages 

sustained  by  reason  of  any  tort  committed  by  the  wife 
before  mairiage  or  by  reason  of  the  breach  of  any 
contract  made  by  the  wife  before  marriage,  be  liable 
for  the  debt  or  damages  respectively  to  the  extent  only 
of  the  assets  herein-after  specified ;  and  in  addition  to 
any  other  plea  or  pleas  may  plead  that  he  is  not  liable 
to  pay  the  debt  or  damages  in  respect  of  any  such 
assets  as  hereinafter  specified;  or,  confessing  his  lia- 
bility to  some  amount,  that  he  is  not  liable  beyond 
what  he  so  confesses ;  and  if  no  such  plea  is  pleaded 
the  husband  shall  be  deemed  to  have  oonfened  his 
liability  so  far  as  assets  are  concerned. 

OTi?MMSh^£ii  ^*  ^'  '*■  **  *"'*  found  in  such  action 
haTejodgment  ^1"^^  tb^  husband  is  liable  in  respect  of 
(or  e»ta.  any  such  assets,  he  shall  have  judgment 

for  his  costs  of  defence,  whatever  the  result  of  the 
action  may  be  against  the  wife. 

't^tmuSt^'  *■  ^'^*°  *  husband  and  wife  are  sued 
a^^M^sband  jointly,  if  by  confession  or  otherwise  it 
and  wife  for  debt  appears  that  the  htisband  is  liable  for  the 
debt  or  damages  recovered,  or  any  part  thereof,  the 

i'udgment  to  the  extent  of  the  amount  for  which  the 
insband  is  liable  riiall  be  a  joint  judgment  against  the 
husband  and  wife,  and  as  to  the  residue,  if  any,  of  such 
debt  or  damages,  the  judgment  shall  be  a  separate 
judgment  against  the  wife. 

;*■»»» '"wMeh  5.  The  assets  in  respect  of  and  to  the 
taoaband  liable.    ^^^^  ^j  ^^^  ^^  hUsband  shall  in  any 

such  action  be  liable  are  as  follows : 

(I.)  The  value  of  the  personal  estate  in  possession  of 
the  wife,  which  shall  have  vested  in  the  hus- 
band. 

(2.)  The  value  of  the  choses  in  action  of  the  wife 
which  the  husband  shall  have  reduced  into 

Eossession,  or  which  with  reasonable  diligence 
e  might  have  reduced  into  possession: 
(3.)  The  value  of  the  chattels  real  of  the  wife  which 

shall  have  vested  in  the  husband  and  wife  : 

(4.)  The  value  of  the  rents  and  profts  of  the  real 

estate  of  the  wife  which  tiie  husband  shall 

have  received,  or  with  reasonable  diligence 

might  have  received : 

(5.)  The  value  of  the  husband's  estate  or  interest  in 

any  property,  real  or  personal,  which  the  wife 

in  contemplation  of  her  marriage  with  him 

shall  have  transferred  to  hiin  or  to  any  odier 

person: 

(6.)  The  value  of  any  property,  real  or  personal, 

which  the  wife  in  contemplation  of  her  mar^ 

riage  with  the  husband  shall  with  his  consent 

have  transferred  to  any  person  with  the  view 

of  defeating  or  delaying  her  existing  creditors : 

Provided  that  when  the  husband  after  marriage  pays 

any  debt  of  his  wife,  or  has  a  jugdment  bma  Juk 

recovered  against  him  in  any  such  action  as  is  in  this 

Act  mentioned,  then  to  the  extent  of  such  payment  or 

judgment  the  husband  shall  not   in  any  subsequent 

action  be  liable. 

Extent  of  Act         6.  This  Act  shall  not  extend  to  Scot- 

land. 
Sbort  tiuei  7.  This  Act  may  be  dted  as  the  "Mar- 

ried Women's  Property  Act  (1870)  Amendment  Act, 
1874." 
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Cap.  LI. 

An  Act  to  amend  the  Law  respecting  the  Proving 

and  Sale  of  Chain  Cables  and  Anchors. 

[30th  Julj,  1874.] 

WHEREAS  it  is  expedient  to  amend  the  Act  of  the 
tbirty-loui-th  and  thirty-fifth  yean  of  Her  Majesty 
Queen  Victoria,  chapter  one  hundred  and  one,  intituled 
"  An  Act  to  amend  the  Uw  respecting  the  proving  and 
sale  of  Chain  Cables  and  Anchors :" 
Be  it  therefore  enacted,  &c. :  .  .  . 

Conttrnction  ud  1,  This  Act  shall  be  construed  as  one 
with  the  Chain  Cables  and  Anchors  Acts, 
1864  and  1871,  and  together  with  those 
Acts  may  be  cited  as  the  Chain  Cables  and  Anchors 
Acts,  1864  to  1874,  and  may  be  cited  separately  ss  the 
Chain  Cables  and  Anchors  Act,  1874,  and  shall  take 
effect  from  the  first  day  of  September,  one  thousand 
eight  hundred  and  seventy-four. 

FcM  to  be  pstd  3,  All  fees  paid  to  the  Board  of  Trade, 
?n?orMe"SS?»i»d  all  fees  and  other  sums  received  by 
turinefund.  the  Trinity  House  as  their  Uoensee  in 
pursuance  of  the  Chain  Cables  and  Anchors  Acts, 
1864  to  1874,  shidl  be  carried  to  the  Mercantile  Marine 
Fund ;  and  all  expenses  of  the  Board  of  Trade  and 
Trinity  House  incurred  under  the  Chain  Cables  and 
Anchors  Acts,  1864  to  1874,  and  the  sakry  and  allow- 
ances payable  to  an  inspector,  shall  be  paid  out  of  the 
Mercantile  Marine  Fund. 

Modtalncsblear  3,  After  the  commencement  of  this 
iMlta  iel^Mto  Act  a  maker  of  or  dealer  in  anchors  and 
•old  wlthont  chain  cables  shall  not  sell  or  contract  to 
being  teated.        ggjj^  ^^j  gj^ji  ^jy  person  purchase  or 

contract  to  purchase,  for  the  use  of  any  British  ship, 
any  chain  cable  or  any  anchor  exceeding  in  weight  one 
hundred  and  sixty-eight  pounds  which  has  not  been 
previously  tested  and  stamped  in  accordance  with  the 
Chain  Cables  and  Anchors  Acts,  1864  to  1874.  Any 
person  who  acts  in  contravention  of  this  section  shall 
be  deemed  to  be  guilty  of  a  misdemeanour. 

Contract  for  ule  4.  Every  contract  for  the  sale  of  a 
to  Imply  >  w»r-  gj^in  cable  shall,  in  the  absence  of  an 
""*''■  express  stipulation  to  the  contrary  (proof 

whereof  shall  lie  on  the  seller),  be  deemed  to  imply  a 
warranty  that  the  cable  has  been  before  delivery  tested 
and  stamped  in  accordance  with  the  Chain  Cables  and 
Anchors  Acts,  1864  to  1874.  In  case  of  dispute  the 
proof  of  such  testing  and  stamping  shall  be  on  the 
seller. 

Cablcaand  5.  Whenever  any  ship  is  surveyed  or 

S^nn«a-  detained  by  the  Board  of  Trade  under  the 
worthy  ibip*  to  Merchant  Shipping  Act,  1873,  on  the 
iw  tested.  ground  of  alleged  unseaworthiness,  the 

Board  may  direct  an  inquiry  mto  the  condition  of  the 
cables  and  anchors,  and  if  they  have  not  been  tested 
according  to  the  Chain  Cables  and  Anchors  Acts,  1864 
to  1674,  may  make  such  further  order  as  they  think 
requisite  previous  to  her  release. 

34  A  u  Vict  6.  Section  six  of  the  Act  of  the  thirty- 

wJLJd.*'  Tert  fouith  and  thirty-fifth  years  of  the  reign 
approved  by  of  Her  present  Majesty,  chapter  one 
£^,^{,J^J^  hundred  and  one,  shaU  be  repealed,  and 
in  lieu  thereof  any  test  approved  of  by  the 
Board  of  Trade  as  a  test  equal  or  superior  to  the  tests 
required  by  the  said  Act  may  be  substituted  for  such 
tests ;  provided  that  every  chain  is  tested  to  a  tensile 
and  breaking  strain  not  lees  than  that  known  as  the 
Admiralty  test. 


Snperior  teats  7.  Any  test  approved  by  the  Board  of 
a'^'J^  Trade  as  a  test  superior  to  the  tensile  and 
eaaea.  breaking  test  required  by  the  said  Act 

may,  in  any  particular  case  or  class  of  cases,  be  substi- 
tuted for  such  test ;  and  in  such  case  or  class  of  cases 
chains  and  anchors  tested  according  to  the  test  so 
approved  shall  be  deemed  to  be  tested  according  to  the 
Chain  Cables  and  Anchors  Acts,  1864  to  1874,  and  the 
said  test  shall  be  noted  on  a  certificate. 
Acta  specifled  la  g.  Xhe  Acts  specified  in  the  Schedule 
^^e  repealed  j^  this  Act  are  hereby  repealed  from  the 
commencement  of  tins  Act  to  the  extent 
in  the  third  column  of  that  Schedule  mentioned,  without 
prejudice  to  anything  done  or  suffered  or  any  right 
acquired  before  the  said  day  under  the  enactments 
hereby  repealed. 


SCHEDULE. 


Title 

Extent  of  Repeal 

27*  28  Vic  0.27. 

The  Chain  Cable 
and       Anchor 
Aot,  1864. 

Section  five  from  "all 
such  fees"  inclusive 
down  to  the  end  of 
the  section,   and  in 
section  six  the  words 
"out  of  moneys  to  bo 
provided  by  Parlia- 
ment for   the   pur- 
pose." 

85  ft  86  Vie.  0.78. 

The      MeichaDt 
Shipping    Act, 
1872. 

.Section  twelve. 

An 


Cap.  LIL 

Act  to  make  regulations  for  preventing 
Collisions  in  the  S^  Channels  leading  to  the 
River  Mersey.  [30<A  Jul},  1874.] 


Cap.  LUL 

An  Act  to  amend  the  Law  relating  to  the  Pay- 
ment of  Revising  Barristers. 

[sort  Jtdy  1874.] 

Cap.  LIV. 
An  Act  to  amend  the  Law  respecting  the  Liability 
and   Valuation  of  Certain  Property  for  the 
purpose  of  Rates.  [7th  August  1874.] 

^  Cap.  LV. 

An  Act  for  dissolving  Magdalen  Hall,  in  the 
University  of  Oxford,  and  for  incorporating 
the  Principal,  Fellows,  and  Scholars  of  Hert- 
ford College;  and  for  vesting  in  such  College 
the  lands  and  other  property  now  held  in 
trust  for  the  benefit  of  Magdtden  Hall. 

[7lh  August  1874.] 


Cap.  LVL 

An  Act  to  apply  n  sum  out  of  the  Consolidated 
Fund  to  the  service  of  the  year  ending  the 
thirty-first  day  of  March  one  thousand  eight 
hundred  and  seventy-five,  and  to  appropriate 
the  Supplies  granted  in  this  Session  of  Parlia- 
ment. [7<A  Augua  1874.] 
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Cap.  LVII. 

An  Act  for  the  farther  Limitation  of  Actions 
and  Suits  relating  to  Real  Property. 

[7th  August  1874.] 

WHEREAS  it  is  expedient  further  to  limit  the  times 
within  which  actions  or  saits  may  be  brought  for  the 
r  oovery  of  land  or  rent,  and  of  charges  thereon : 

Be  it  enacted,  &c. :  .  .  .  . 

Ho  land  or  rent  I.  After  the  commencement  of  this 
imt'wiSin'u'  ■^<''  "°  person  shall  make  an  entry  or 
yean  after  uie  distress,  or  bring  an  action  or  suit,  to 
ri^o^acuon  recover  any  land  or  rent,  but  within 
twelve  years  next  after  the  time  at  which 
the  right  to  make  such  entry  or  distress,  or  to  bring 
such  action  or  suit,  shall  have  first  accrued  to  some 
person  through  whom  he  claims ;  or  if  such  right  shall 
not  have  accrued  to  any  person  through  whom  he 
claims,  then  within  twelve  years  next  after  the  time  at 
which  the  right  to  make  such  entry  or  distress,  or  to 
bring  such  action  or  suit,  shall  have  first  accrued  to  the 
person  making  or  bringing  the  same. 

ProrUanfar  2.  A  right  to  make  an  entry  or  dis- 

ertatet.  °'''"  tress,  or  to  bring  an  action  or  suit,  to 
recover  any  land  or  rent,  shall  be  deemed 
to  have  first  accrued,  in  respect  of  an  estate  or  interest 
in  reversion  or  remaindw,  or  other  future  estate  or 
interest,  at  the  time  at  whidi  the  same  shall  have 
become  an  estate  or  interest  in  possession,  by  the 
determination  of  any  estate  or  estates  in  respect 
of  which  such  land  shall  have  been  held,  or  the 
profits  thereof  or  such  rent  shall  have  been  received, 
notwithstanding  the  person  ckiming  such  land  or  rent, 
or  some  person  through  whom  he  claims,  shall  at 
any  time  previously  to  the  creation  of  the  estate  or 
estates  which  shall  have  determined,  have  been  in 
the  possession  or  receipt  of  the  profits  of  such  land, 
Time  limited  *""  '"  receipt  of  such  rent :  But  if  the 
toiix^ean  person  last  entitled  to  any  particular 
enti"5'to'°  estate  on  which  any  future  estate  or 
tbepanicaiar  interest  was  expectant  shall  not  have 
•rtrteout of  been  in  the  possession  or  receipt  of  the 
poasMBon,  Ac.  p^Qfitg  fyf  gygj,  jgnd.  Or  in  reodpt  of  such 
rent,  at  the  time  when  his  interest  determined,  no  such 
entry  or  distress  shall  be  made,  and  no  such  action  or 
suit  shall  be  brought,  by  any  person  becoming  entitled 
in  possession  to  a  future  estate  or  inter^t,  but  within 
twelve  years  next  after  the  time  when  the  right  to  make 
an  entry  or  distress,  or  to  bring  an  action  or  suit,  for 
the  recovery  of  such  land  or  rent,  shall  have  first 
accmed  to  the  person  whose  interest  shall  have  so 
determined,  or  within  six  years  next  after  the  time 
when  the  estate  of  the  person  becoming  entitled  in 
possession  shall  have  become  vested  in  possession, 
whichever  of  those  two  periods  shall  be  the  longer; 
and  if  the  right  of  any  such  person  to  make  such  entry 
or  distress,  or  to  bring  any  such  action  or  suit,  shall 
have  been  barred  under  this  Act,  no  person  afterwards 
claiming  to  be  entitled  to  the  same  land  or  rent  in 
respect  of  any  subsequent  estate  or  interest  under  any 
dera,^  will,  or  settlement,  executed  or  taking  effect  after 
the  time  when  a  right  to  make  an  entry  or  distress,  or 
to  bring  an  action  or  suit,  for  the  recovery  of  such  land 
or  rent,  shall  have  first  accrued  to  the  owner  of  the 
particular  estate  whose  interest  shall  have  so  determined 
as  aforesaid,  shall  midce  any  such  entry  or  distress,  or 
bring  any  such  action  or  suit,  to  recover  such  land  or 
reut 


lnca«»of  3.  If  at  the  time  at  which  the  ri^t  of 

tui?or'ian«^  any  person  to  make  an  entry  or  distress, 
at  Che  time  when  or  to  bring  an  action  or  suit,  to  recover 

mu™  MOTe^  »"y  ^"^  o""  '*°''  '^'^  l*"'^  fi"*  accrued 
then  six  years      as  aforesaid,  such  person  shall  have  been 

to  be  allowed  under  any  of  the  disabilities  heran-after 

from  the  term!-  .,         y    '  y  i^    ^     •      ^              x-* 

nation  of  the  mentioned,    (that    is   to   say,)    infancy, 

dteablilty  or  coverture,  idiotcy,  lunacy,  or  unsonndneas 

preriou.  death.  ^^  ^^^^^  ^^^  ^^^^  person,  or  the  person 

claiming  through  him,  may,  notwithstanding  the  period 
of  twelve  years,  or  six  years,  (as  the  case .  may  be,) 
herein-before  limited  shall  have  expired,  make  an 
entry  or  distress,  or  bring  an  action  or  suit,  to  recover 
such  land  or  rent,  at  any  time  within  six  years  next 
after  the  time  at  which  the  person  to  whom  such  right 
shall  first  have  accrued  shall  have  ceased  to  be  under 
any  such  disability,  or  shall  have  died  (whichever  of 
those  two  events  shall  have  first  happened), 

No  ti™  to  be  4.  The  time  within  which  any  such 

Sbw^ce  tayoni  *"*''y  ™*y  ^  made,  or  any  such  action 
aeai.  or  suit  may  be  brought  as  aforesaid,  shall 

not  in  any  case  after  the  commencement  of  this  Act  be 
extended  or  enlarged  by  reason  of  the  absence  beyond 
seas  during  all  or  any  part -of  that  time  of  the  person 
having  the  right  to  make  such  entry,  or  to  bring  such 
action  or  smt,  or  of  any  person  through  whom  he 
claims. 

'to^M^ST"  ^'  ^^  ^'''Ti  •I'sti'ess,  action,  or  suit 

for  disabmuefc"  *hall  be  made  or  brought  by  any  person 
who  at  the  time  at  which  his  right  to 
make  any  entry  or  distress,  or  to  bring  an  action  or 
suit,  to  recover  any  land  or  rent,  shall  have  first 
accrued,  shall  be  under  any  of  the  disabilities  herein- 
before mentioned,  or  by  any  person  claiming  through 
him,  but  within  thirty  years  next  after  the  time  at 
which  such  right  shall  have  first  accrued,  although  the 
person  under  disability  at  such  time  may  have  remuned 
under  one  or  more  of  such  disabilities  during  the  whole 
of  such  thirty  years,  or  although  the  term  of  six  years 
from  the  time  at  which  he  shall  have  ceased  to  be  under 
any  such  disability,  or  have  died,  shall  not  have 
expired. 

rio^dCTlir**"  *•  W"*"  »  tenant  in  tail  of  any  land 
awunmcYby  a  °^  '^"t  shall  have  made  an  assurance 
tenant  In  tall,  thereof  which  shall  not  operate  to  bar 
biS^the'^^mata-  *^  ^'*'«  °''  estates  to  take  effect  after  or 
dera,  they  (hall  be  in  defeasance  of  his  estate  tail,  and  any 
SuTreare^ter*  pe"°°  *''*"  hy  virtue  of  Such  assurance 
that  period,  at  at  the  time  of  the  execution  thereof  or 
which  the  aaanr-  at  any  time  afterwards,  be  in  possession 
ance,  If  theneze-  •   j.     r  ^v.  £i*         1:1      j 

cnted,  would  iiarecr  receipt  of  the  profits  of  such  land,  or 
barred  them.  in  the  receipt  of  such  rent,  and  the  same 
person  or  any  other  person  whosoever  (other  than  some 
person  entitled  to  such  possession  or  receipt  in  respect 
of  an  estate  which  shall  have  taken  efi'ect  after  or  in 
defeasance  of  the  estate  tail)  shall  continue  or  be  in 
such  possession  or  receipt  for  the  period  of  twelve 
years  next  after  the  commencement  of  the  time  at 
which  such  assurance,  if  it  had  then  been  executed  by 
such  tenant  in  tail,  or  the  person  who  would  have 
been  entitled  to  his  estate  tail  if  such  assurance  had  not 
been  executed,  would,  without  the  consent  of  any  other 
person,  have  operated  to  bar  such  estate  or  estates  as 
aforesaid,  then,  at  the  expiration  of  such  period  of 
twelve  years,  such  assurance  shall  be  and  be  deemed  to 
have  been  effectual  as  against  any  person  claiming  any 
estate,  interest,  or  right  to  take  effect  after  or  in 
defeasance  of  such  estate  tail. 
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Uorti^Kor  to  be  7.  When  a  mortgagee  shall  have  ob- 
12  yewa'rom  tb« tained  the  possession  or  receipt  of  the 
time  wben  the  profits  of  any  land  or  the  receipt  of  any 
vam^Smat'^  rent  compr^ed  in  his  mortage,  the  mort- 
from  the  laat  gagor,  or  any  person  claiming  through 
j^twn  acksow-  gin,^  gj^i  noj  bring  any  action  or  suit  to 
*'^"'  redeem  the  mortgage  but  within  twelve 

yean  next  after  the  time  at  which  the  mortgagee 
obtained  such  possession  or  receipt,  unless  in  the  mean- 
time an  acknowledgment  in  writing  of  the  title  of  the 
mortgagor,  or  of  his  right  to  redemption,  shall  have 
been  given  to  the  mortgagor  or  some  person  claiming 
his  estate,  or  to  the  agent  of  such  mortgagor  or  person, 
signed  by  the  mort^gec  or  the  person  claiming  through 
him ;  and  in  such  case  no  such  action  or  suit  shall  be 
brought  but  within  twelve  years  next  after  the  time  at 
which  such  acknowledgment,  or  the  last  of  such 
acknowledgments,  if  more  than  one,  was  given ;  and 
when  there  shall  bo  more  than  one  mortgagor,  or  more 
than  one  person  claiming  through  the  mortgagor  or 
mortgagors,  such  acknowledgment,  if  given  to  any  such 
mortgagors  or  persons,  or  his  or  their  agent,  shall  be  as 
effectu^  as  if  the  same  had  been  given  to  all  such 
mortgagors  or  persons ;  but  where  there  shall  be  more 
than  one  mortgagee,  or  more  than  one  person  claiming 
the  estate  or  interest  of  the  mortgagee  or  mortgagees, 
such  acknowledgment,  signed  by  one  or  more  of  such 
mortagees  or  persons,  shall  be  effectual  only  as  against 
the  party  or  parties  signing  as  aforesaid,  and  the  person 
or  persons  claiming  any  part  of  the  mortgage  money  or 
land  or  rent  by,  from,  or  under  him  or  them,  a\  ■•  any 
person  or  persons  entitled  to  any  estate  or  Ortaies, 
interest  or  mterests,  to  take  effect  after  or  in  defeasance 
of  his  or  their  estate  or  estates,  interest  or  interests, 
and  shall  not  operate  to  give  to  the  mortgagor  or 
mortgagors  a  right  to  redeem  the  mortgage  as  against 
the  person  or  persons  entitled  to  any  other  undivided  or 
divided  part  of  the  money  or  land  or  rent ;  and  where 
such  of  the  mortgageees  or  persons  aforesaid  as  shall 
have  given  such  acknowledgment  shall  be  entitled  to  a 
divided  part  of  the  land  or  rent  comprised  in  the 
mortgage,  or  some  estate  or  interest  therein,  and  not  to 
any  ascertained  part  of  the  mortgage  money,  the  mort- 
gagor or  mortgagors  shall  be  entitled  to  redeem  the 
same  divided  part  of  the  land  or  rent  on  payment,  with 
interest,  of  the  part  of  the  mortgage  money  which  shall 
bear  the  same  proportion  to  the  whole  of  the  mortgage 
money  as  the  value  of  such  divided  part  of  the  land  or 
rent  shall  bear  to  the  value  of  the  wnole  of  the  land  or 
rent  comprised  in  the  mortgage. 
Money  charged         g.  No  action  or  suit  or  Other  proceed- 

upoii  litnd  and       .  i.   ii  ,.     l  l^   ^  * 

leKaciei  to  be  log  shall  be  brought  to  recover  any  sum 
deemed  MtlaOel  of  money  secured  by  any  mortgage,  judg- 
Jeil^'irnolfwer-  "™''  °^  ''^n,  or  otherwise  charged  upon 
eat  paid  or  or  payable  out  of  any  land  or  rent,  at 

^v'^nTn'IffC''.^."'  ™, equity,  or  any  legacy,  but 
in  the  meantime.  Within  twelve  years  next  after  a  present 
right  to  receive  the  same  shall  have 
accrued  to  some  person  cajjable  of  giving  a  discharge  for 
or  release  of  the  same,  unless  in  the  meantime  some 
part  of  the  principal  money,  or  some  interest  thereon, 
shall  have  been  paid,  or  some  acknowledgment  of  the 
right  thereto  shall  have  been  given  in  writmg  signed  by 
the  person  by  whom  the  same  shall  be  payable,  or  his 
agent,  to  the  person  entitled  thereto,  or  his  agent ;  and 
in  such  case  no  such  action  or  suit  or  proceeding  shall 
be  brought  but  within  twelve  years  after  such  payment 
or  acknowledgment,  or  the  last  of  such  payments  or 
acknowledgments,  if  more  than  one,  was  given. 

with  3  aniMW.  ^-  From  and  after  the  commencement 
4,  c.  27,  of  which  of  this  Act  all  the  provisions  of  the  Act 
"J^^mI""  P"»ed  in  the  session  of  the  third  and 


otherpartatobe  fourth  years  of  the  reign  of  His  late 
S^^aSbj"  Majesty  King  William  the  Fourth, 
this  Act.  chapter  twenty-seven,  exoept  those  con- 

tained in  the  several  sections  thereof  next 
hereinafter  mentioned,  shall  remain  in  full  force,  and 
shall  be  construed  together  with  this  Act,  and  shall  take 
effect  as  if  the  provisions  hereinbefore  contained  were 
substituted  in  such  Act  for  the  provisions  contained  in 
the  sections  thereof  numbered  two,  five,  sixteen,  seven- 
teen, twenty-three,  twenty-eight,  and  forty  respectively 
(which  several  sections,  from  and  after  the  commence- 
ment of  this  Act,  shall  be  repealed),  and  as  if  the  term 
of  six  years  had  been  mentioned,  instead  of  the  term  of 
ten  years,  in  the  section  of  the  said  act  numbered 
eighteen,  and  the  period  of  twelve  jpears  had  been  men- 
tioned in  the  said  sectScni  eighteen  instead  of  the  period 
ivrt*°^8t  *^  twenty  years;  and  the  provisions  of 
ber^'Witbtbb  the  Act  passed  in  the  session  of  the 
Act.  seventh  year  of  the  reign  of  His  late 

Majesty  Kins  William  the  Fourth,  and  the  first  year  of 
the  reign  of  Her  present  Majesty,  chapter  twenty-eight, 
shall  remain  in  full  force,  and  be  construed  togeUier 
with  this  Act,  as  if  the  period  of  twelve  years  had  been 
therein  mentimied  instead  of  the  period  of  twenty  years. 

Time  for  recover  \Q_  After  the  commencement  of  this 
jngcbj^and  ^^j.  ^^  action,  suit,  or  other  proceed- 
intereit  not  to  ing  shall  be  brought  to  recover  any  sum 
M,^t?2.u  o^  """^y  o'  '«8»<=y  charged  upon  or  pa^r- 
for  raiaing  mmA  able  out  of  any  land  or  rent,  at  law  or  m 
equity,  and  secured  by  an  expressed  trust,  or  to  recover 
arrears  of  rent  or  of  interest  in  respect  of  any  sum  of 
money  or  legacy  so  charged  or  payable  and  so  secured, 
or  any  damages  in  respect  of  such  arrears,  except  within 
the  time  which  the  same  would  be  recoverable  if  there 
were  not  any  such  trust. 

Short  tiue.  11.  This  Act  may  be  cited  as  the"  Beal 

Property  Limitation  Act,  1874." 

Comireneement  12.  This  Act  shall  commence  and  come 
of  Act.  jijj^  operation  on  the  first  day  of  January 

one  thousand  eight  hundred  and  seventy-nine. 


Cap.  LVIIL 
An  Act  to  make  further  provision  respecting  the 
contribution  out  of  moneys  provided  by 
Parliament  towards  the  expenses  of  the 
Police  Force  in  the  Metropolitan  Police 
District,  and  elsewhere  in  Great  Britian. 

[7th  August  1874.] 


Cap.  LIX. 
An  Act  to  facilitate  the  erection  of  Dwellings  for 
Working  Men  on  land  belonging  to  Municipal 
Corpoi^tions.  [7th  August  1874.] 


Cap.  LX. 

An  Act  to  amend  and  enlarge  the  powers  of  the 

Acts  relating  to  the  Navigation  of  the  River 

Shannon;   and  for  other   purposes  relating 

thereto.  [7th  August  1874.] 

WHEREAS  an  Act  was   passed  in  the  session  of 

Parliament  held  in  the  fifth  and  sixth   years  of  the 

reign  of  His  late  Majesty  King  William  the  Fourth, 

»  *  6  W.  4.         diapter  sixty-seven,  intituled  "  An  Act 

c.  87.  "  for  the  improvement  of  the  navigation 

of  the  River  ShMtnon,"  (m  this  Act  called  the  Act  ot 
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1835,)  and  by  that  Act  Commissioners  were  appointed 
to  carry  the  same  into  effect : 

And  whereas  a  further  Act  was  passed  in  the  session 
of  Parliament  held  in  the  second  and  third  years  of  the 
reign  of  Her  present  Majesty,  chapter  sixty-one, 
»  *  3  Vict  intituled  "  An  Act  for  the  improvement 

c  61.  "  of  the  navigation  of  the  River  Shannon," 

(in  this  Act  called  the  Act  of  1839,)  whereby  certain 
works  were  authorised  to  be  constructed,  subject  to 
such  alterations,  additions,  or  reductions  as  might  from 
time  to  time  be  found  necessary '. 

And  whereas  by  an  Act  passed  in  the  session  of 
Parliament  held  in  the  ninth  and  tenth  years  of  the 
reign  of  Her  present  Majesty,  chapter  86,  intituled 
»  ft  10  Vict.  "An  Act  to  extend  and  consolidate  the 
c  86.  "powers  hitherto  exercised  by  the  Com- 

"  missionera  of  PubEc  Works  in  Ireland,  and  to  appoint 
"  additional  commissioners,"  (in  this  Act  called  the  Act 
of  1846,)  it  is  amongst  other  things  enacted,  that  from 
and  after  the  thirtieth  September,  one  thousand  eight 
hundred  and  forty-six,  the  Commissioners  of  Public 
Works  in  Irelancl  for  the  time  being  should  be  the 
commissioners  for  the  execution  of  the  Acts  of  1835 
and  1839;  and  all  the  powers,  authorities,  and  privi- 
leges, rights,  titles,  and  interests,  then  or  theretofore 
vested  in  the  commissioners  for  the  execution  of  the 
Acts  of  1 835  and  1830  should  vest  in  and  devolve  upon, 
and  should  be  respectively  used,  exercised,  and  enjoyed 
by  the  Commissioners  of  Public  Works  in  Ireland  for 
the  time  bdng,  who  should,  for  the  purposes  of  the  said 
Acts,  be  and  be  deemed  to  be  in  the  place  and  stead  of 
the  persons  tberetofore  being  commissioners  for  the 
execution  of  the  said  Acts : 

And  whereas  the  works  by  the  aforesaid  Acts  autho- 
rised have  been  generally  carried  into  effect,  but  large 
tracts  of  land  bordering  on  the  said  river  still  remain 
subject  to  injurious  flooding,  and  it  would  be  of  great 
public  and  local  advantage  if  further  works  were  exe- 
cuted bv  which  the  said  lands  would  be  relieved,  facilities 
afforded  for  the  relief  of  other  lands  now  subject  to  be 
injuriously  flooded  on  tributaries  of  the  said  river,  and 
the  navigation  at  the  same  time  improved : 

Be  it  enacted  &c  ,  .  .  .  ' 

Short  title.  1.  This  Act  may  for  all  purposes  be 

cited  as  "The  Shannon  Act,  1874,"  and  the  Shannon 
Acts  of  1835,  1839,  and  1846  may  respectively  be  cited 
separately  as  the  Shannon  Act  of  1835,  1839,  and  1846, 
and  all  the  Acts  mentioned  in  this  section  may  be  cited 
under  the  short  title  of  the  Shannon  Acts,  1835  to 
1874. 


DeflntUonof 

terma. 


a.  The  words  "the  Treasuir"  when 
used  in  this  Act  shall  mean  the  Lords 
Commissioners  of  Her  Majesty's  Treasury,  or  any  two 
or  more  of  them. 

The  words  "the  Commissioners"  shall  mean  the 
Commissioners  of  Public  Works  in  Ireland  for  the  time 
being. 

The  word  "  lands"  shall  have  the  meaning  assigned 
to  that  word  in  section  one  hundred  and  iifty-niue  of 
the  five  and  six  Victoria,  chapter  eighty-nine. 

The  word  "  person  "  in  this  .A.ct  shall  comprehend  all 
corporations  sole  or  aggr^ate,  or  any  number  of  persons 
united  in  partnership. 

CommiHimera  3.  Xhe  Commissioners  shall  carry  into 
to  be'com-  "  effect  the  objects  and  powers  of  this  Act, 
misaionera  for  having  due  regard  in  the  execution  of  the 
this  Act  works  by  this  Act  authorised  to  the  pre- 

vention of  injury  to  the  lands  situate  on  or  near  the 
Sluumon  below  Worlds  End. 


Limits  of  works.  4.  The  works  to  be  executed  under  the 
provisions  of  this  Act  shall  be  confined  to  the  lower 
division  of  the  said  river  Shannon  between  Athlone  and 
Worlds  End,  and  also  in  connexion  therewith  works  at 
Athlone  for  the  regulation  of  the  water  of  Lough  Ree. 

FuniU  provided.  5.  For  the  purposes  of  the  works  by 
this  Act  authorised  the  Lords  Commissioners  of  Her 
Majesty's  Treasury  may  from  time  to  time  direct  to  be 
issued,  on  the  certificate  of  the  Commissioners,  out  of 
the  funds  accruing  under  the  provisions  of  the  Acts 
twenty-four  and  twenty-five  Victoria,  chapter  eighty, 
five,  and  twenty-nine  and  thirty  Victoria,  chapter 
seventy-three,  and  placed  to  the  credit  of  the  Com- 
missioners from  time  to  time  with  the  Commissioners 
for  the  Reduction  of  the  National  Debt,  the  sum  of 
one  hundred  and  fifty  thousand  pounds,  such  sum  to  be 
a  charge  on  the  lands  to  be  relieved  from  inundation  or 
otherwise  improved,  to  be  secured  and  made  repayable 
as  hereinafter  provided,  and  the  remainder  of  the  cost 
of  the  said  works  shall  be  defrayed  by  moneys  to  be 
provided  from  time  to  time  by  Parliament;  provided 
always,  that  the  entire  cost  of  the  siud  authorised  works 
shall  not  exceed  the  sum  of  three  hundred  thousand 
pounds  ;  and  providol  also,  that  half  the  amount  of  the 
moneys  from  time  to  time  advanced  in  manner  aforesaid 
shall  be  a  charge  on  the  said  lands  so  to  be  improved 
as  aforesaid. 

Plans  iif  propoKd  fi.  Previously  to  undertaking  any  works 
Mibmltted'w  undcT  this  Act  the  Commissioners  shall 
Treasury.und  from  time  to  time  submit  for  approval 
™id"e''i?".';?<il.  of  .the  Treasury  plans  specifications,  and 
be  charged.  estimates  of  the  works  proposed  to  be 
executed  under  this  Act ;  and  so  soon  as  conveniently 
may  be  after  such  plans,  specifications,  and  estimates 
have  been  so  approved,  the  Commissioners  shall  cause 
to  be  deposited  at  the  Shannon  Navigation  Office, 
Athlone,  or  elsewhere,  as  they  may  consider  convenient, 
a  survey  and  valuation  of  the  lands  contemplated  to  be 
relieved  from  inundation  and  improved  under  this  Act, 
describing  in  general  terms  and  by  reference  to  maps 
or  schedules,  or  otherwise  as  the  Commissioners  may 
think  fit  and  proper,  the  lands  contemplated  to  be 
relieved  from  inundation  and  improved  under  this  Act, 
and  specifying  the  proprietors  of  such  lands  respect- 
tively,  and  the  respective  amounts  to  be  charged  on  the 
lands  respectively  of  each  proprietor  under  this  Act. 

The  plans  and  specifications  required  by  this  section 
are  hereinafter  included  under  the  term  "  plans,"  and 
the  survey  and  valuation,  including  the  specification  of 
the  amounts  to  be  charged  upon  the  lands,  are  herdn- 
after  included  in  the  term  "  valuation." 

Valuation  to  b«  ?•  1^6  Commissioners  shall,  as  soon  as 
deposited  for  may  be  after  the  passing  of  this  Act, 
pnbitcinwecuon.  ^^^^  ^^^  valuation  to  be  printed,  and  a 
copy  to  be  deposited  in  their  office,  and  another  copy 
thereof  to  be  deposited  with  the  clerk  of  every  union 
wherein  the  lands  to  be  charged,  or  any  part  thereof, 
are  situate,  and  such  clerk  of  the  union  is  hereby 
authorised  and  required  to  receive  the  same,  and  all 
persons  shall  have  liberty  to  inspect  the  same  on 
payment  of  sixpence ;  and  when  such  copy  has  been  so 
deposited  the  Commissioners  shall  cause  notice  thereof 
to  be  inserted  in  some  one  or  more  newspapers  circu- 
lating in  the  district  in  the  vicinity  whereof  the  lands 
are  situate ;  and  the  Commissioners  shall  by  the  same 
or  a  separate  notice  require  all  persons  who  may  desire 
to  object  to  the  said  valuation  in  respect  of  the  descrip- 
tion of  the  lands  charged  or  of  the  sums  charged  thereon 
to  lodge  such  objections  at  such  place  and  before  such 
time  as  is  specified  in  such  notice :  and  the  Commis- 
sioners shall  also  in  the  said  notice  state  that  they  will 
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proceed  to  hear  any  such  objection  which  may  be  made, 
and  finally  eettle  the  valoatioD  at  such  time  and  place 
as  may  be  specified  in  such  notice. 

Commtoioners  to  8.  The  Commissioners,  or  one  of  them, 
attend  and  hear  ghall  attend  at  the  appointed  time  and 
oijjectiona.  place,  and  examine  into  the  matter  of 

any  such  objection,  and  hear  all  such  proper  evidence 
as  may  be  offered  to  them  or  him  in  respect  thereof, 
and  make  such  alterations  (if  any)  in  such  valuation  as 
they  or  he  think  fit,  and  may  adjourn  such  attendance 
from  time  to  time  and  to  such  place  as  they  shall  think 
fit,  and  shall  settle  and  sign  sudi  valuation. 

Conimlistonenito  9.  The  Commissioners,  when  they  have 
gtTe  notice.  settled  such  valuation,  shall  cause  notice 
of  such  settlement  to  be  given  in  the  '■'■  Dublin  Gazette," 
and  in  some  one  or  more  newspapers  circulating  in  the 
counties  of  Westmeath,  Roscommon,  King's  County, 
County  Tippemry,  Galway,  Clare,  Limerick,  and  Long- 
ford, and  by  such  notice  the  proprietors  of  the  lands 
contemplated  to  be  relieved  from  inundation  and 
improved  under  this  Act  shall  be  called  upon  to  trans- 
mit to  the  Commissioners  in  Dublin,  in  such  form  and 
subject  to  such  regulations  as  the  Commissioners  may 
direct,  their  assent  or  dissent  to  the  execution  of  the 
works  under  this  Act 

Workmottob*  jQ.  No  works  shall  be  commenced 
•^iTof  prop?te- lender  this  Act  unless  tJ»e  reputed  pro- 
tors  bad.  prietors  of  two-thirds  or  more  m  value  of 
the  land  proposed  to  be  improved  assent  to  the  execu- 
tion of  the  works  by  this  Act  authorised,  and  signify 
such  assent  in  writing  under  their  hands  respectively  to 
the  Commissionera  within  six  months  from  the  date  of 
the  publication  of  such  notice  as  aforesaid  by  the 
Commissioners  in  the  "Dublin  Gazette;"  and  the 
Commissioners  shall,  immediately  upon  the  passing  of 
this  Act,  take  such  steps  as  may  seem  to  them  desirable 
for  obtaining  such  assent. 

Incorporation  ol  H.  The  twenty-third,  twenty-fifth, 
S^'e'v^'""  twenty-sixth,  and  twenty-eighth  sections 
c.  89.  (irtah"'  of  ^^^  Act  fifth  and  sixth  Victoria,  cbap- 
Srainage  Act),  as  ter  eighty-nine,  are  incorporated  in  this 
to  proprietors.  ^^^  ^J  ^  definition  of  proprietor 
contained  in  section  one  hundred  and  fifty-nine  of  that 
Act  shall  apply  to  this  Act. 

Power  to  proceed  12.  On  receiving  such  assents  as  here- 
with tbo  works,  in-bef ore  mentioned,  it  shall  be  lawful  for 
the  Cominissionm  to  proceed  with  the  works  so 
approved  by  the  Treasury,  subject  to  such  alterations 
or  reduction  therein  as  may  from  time  to  time  be  made 
therein,  pursuant  to  the  provisions  in  this  Act  con- 
tained. 

To  provide  tor  13.  It  shall  be  lawful  for  the  Commis- 
aitoratlons.  sioners  from  time  to  time  to  make  such 

alterations,  additions,  or  reductions  in  or  to  the  works 
sanctioned  under  this  Act  as  may  from  time  to  time  be 
approved  by  the  Treasury. 

iri^hrTV™ "^  14.  Subject  to  the  provisions  of  this 
Act,  26  ""7*^01.  Act,  sections  from  eighteen  to  thirty-one, 
c  88.  both  inclusive,  of  the  Act  of  the  twenty- 

sixth  and  twenty-seventh  Victoria,  chapter  eighty-eight, 
under  the  head  "  General  Powers  of  Drainage  Boards," 
shall  be  incorporated  with  this  Act,  and  all  such  powers 
shall  and  may  be  exercised  by  the  Commissioners  in 
carrying  out  the  provisions  of  this  Act;  and  such 
last-mentioned  sections  shall  be  read  as  if  the  word 
"Commissioners"  had  been  inserted  throughout  such 
sections   instead   of  the  words  "Drainage  Board:" 


Provided  nevertheless,  that  the  arbitrator  to  be  appointed 
under  the  said  Act  shall  be  appointed  by  the  Treasury. 

Oti  completion  ol  J5.  As  soon  as  conveniently  may  be 
doners  to'prapiire  o'^  th^  works  by  this  Act  authorised 
draft  award.  have  been  completed,  the  Commissioners 
diall  prepare  a  draft  award,  in  which  they  shall  set 
forth  the  several  parcels  or  portions  of  land  drained 
and  improved,  as  referred  to  and  specified  in  the  survey 
and  valuation  herein-before  mentioned,  the  respective 
areas  of  each  of  the  said  parcels,  and  the  original  and 
increased  values  thereof;  and  such  award  shall  also 
specify  the  due  proportion  half-yearly  chargeable  in 
respect  of  eaeh  such  parcel  of  land,  of  the  amount  by 
this  Act  directed  to  be  charged,  upon  the  lands  for  the 
drainage  and  improvement  thereof  by  the  works  by 
this  Act  authorised  and  provided,  and  shall  also  specify 
the  lands  of  the  same  denomination,  and  belonging  to 
same  proprietors,  or  settled  to  like  uses,  to  be  uao  held 
chargeable,  with  the  amount  in  each  ease  repayable  as 
herein-after  provided,  and  shall  also  set  forth  such 
other  matters  and  things  as  to  the  Commisiioners  shall 
seem  fit  and  proper. 

■*^*"'*i'«         16.  When  such  draf{  award  as  afore- 
printed  and         <xud  ^^U  have  been  prepared,  the  Com- 
pnbiialied,  and  a  missionera  shall  cause  a  copy  thereof  to 
^?h  the  deA  of  ^  deposited  with  the  clerk  of  each  of  the 
tbe  onion.  several  unions  wherein  the  lands  drained 

and  improvsed,  or  any  part  thereof,  may  be  situated; 
and  such  clerks  of  unions  are  hereby  authorised  and 
required  to  receive  tbe  same;  and  the  Commissioners 
Notice  thereof  to  shall   cause    notice   of    such    lodgment 
be  posted  at  the    ^^  ]^  inserted  in  one  or  more  of  the 
usual  places  and  ,,         .       ,  ..    .     .        ..■ 

inserted  In  news-  newspapers  usually  circulated  in  the 
papers,  requiring  counties  Or  districts  in  which  such  several 
thn^Msead  *  unions  are  situated  once  in  each  week  for 
In  their  objec-  three  successive  weeks;  and  the  Com- 
**'"*■  missioners  shall  also  in  such  notice  require 

all  persons  being  proprietors  of  lands  charged  as  being 
improved,  who  may  desire  to  object  to  suti  award,  to 
lodge  their  objections  at  such  time  and  place  as  shall  be 
therein  specified,  and  they  shall  also  in  the  said  notice 
state  that  they  will  proceed  to  hear  and  inquire  into 
any  objections  which  may  bo  lodged  at  such  time  and 
place,  or  times  and  places,  as  shall  in  such  notice  be 
named. 

Commiasioners  or  1 7.  The  Commissioners,  or  one  of  them, 
wSmin'e  jmo"  ^^  attend  at  such  time  and  place,  or 
objections.  times  and  places,  so  appointed,  and  shall 

examine  into  the  matter  of  any  objections  to  the  award 
which  shall  have  been  lodged,  and  shall  hear  all  proper 
evidence  relative  thereto,  and  may  adjourn  such 
attendance  from  time  to  time,  and  shall  make  such 
alteration  as  may  to  them  seem  proper,  and  finally 
settle  said  award :  Provided  alwavs,  that  the  whole 
amount  by  this  Act  directed  to  be  charged  on  the  lands . 
which  the  works  authorised  are  designed  to  relieve  from 
injurious  inundations  shall,  notwithstanding  any  altera- 
tion which  on  tbe  hearing  of  any  such  objections  it  may 
be  deemed  proper  to  malu,  be  so  dtarged. 

18.  Such  award  when  finally  settled  by 
the  Commissioners,  with  proper  schedules, 
map,  or  plan  describius  the  lands  therem  to  which  such 
award  shall  relate,  shall  be  enrolled  in  the  Rolls  Office 
of  Her  Majesty's  High  Court  of  Chancery  in  Ireland ; 
and  such  award,  wIku  go  finally  settled  and  enrolled, 
riiall  be  binding  and  conclusive  on  all  parties ;  and  a 
copy  thereof,  certified  by  the  proper  officer  of  Her 
Majesty's  Rolls  Office,  shall  be  conclusive  evidence  that 
all  the  lequisitiona  of  this  Act  in  relation  thereto  were 
complied  with. 


Award  to  b« 
enrolled. 
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Landa  to  became  19-  The  several  Unds  mentioned  in  the 
cbargeaUa  with  gaid  award  shall  from  the  date  thereof 
lenteharge.  become  charged  with  the  payment  to  Her 

Migesty  of  an  annual  rentcharge  of  five  pounds  for 
every  one  hundred  pounds  charged  on  the  said  lands 
respectively,  and  so  in  proportion  for  every  lesser 
amount,  to  be  payable  for  the  term  of  thirty-five  yean ; 
auch  rentcharge  to  be  paid  by  equal  half-yearly  pay- 
ments on  the  fifth  day  of  April  and  tenth  day  of 
October  in  every  year,  the  first  of  such  payments  to  be 
made  on  the  first  of  such  days  which  shall  happen  after 
the  date  of  said  award :  Provided  always,  that  where 
the  gross  sum  chargeable  by  the  said  award  upon  any 
particular  parcel  or  denomination  of  land  shall  not 
exceed  the  sum  of  one  hundred  poimds,  it  shall  be 
lawful  for  the  Commissioners  by  the  said  award  to  fix 
and  determine  the  instalments  by  which  such  sum, 
together  with  interest  at  the  rate  of  four  pounds  per 
cent  per  annum  from  the  date  of  such  award,  shall  be 
repaid ;  and  such  instalments  shall  be  chargeable  and 
recoverable  in  like  manner  as  the  rentcharge  aforesaid. 

PHorityofrent-  20.  Every  such  rentcharge  or  instal- 
*''"'8*'  ment  shall  take  priority  of  all  charges 

and  incambrancet  whatsoever  or  whensoever  made,  and 
of  all  rent  payable  out  of  the  said  lands,  save  and 
except  quitrents  and  rentcbarges  in  lieu  of  tithes,  and 
also  save  all  charges  prior  in  date  (if  any)  created 
under  the  authority  or  provisions  of  any  Act  of  Parlia- 
ment heretofore  passed;  and  seotioa  one  of  an  Aet 
passed  in  the  twenty-ninth  Victoria,  chapter  twenty-six, 
intituled  "  An  Act  to  secure  the  repayment  of  public 
"  moneiys  advanced  for  the  drainage  and  improvement 
of  lands  and  other  like  objects  in  Ireland,"  shall  extend 
to  and  include  charges  created  under  the  provisions  of 
this  Act 

Bentchu-ge  npon  21 .  The  rentcharge  aforesaid,  charged 
other  imdR  of  the  by  virtue  of  this  Act  upon  any  lands 
Mmepropnetow.  improved  under  this  Ac^  shaU  be  held  to 
be  chargeable  upon  such  other  lands  being  part  of  the 
same  denomination  or  townland,  and  belonging  to  the 
same  proprietor,  or  settle<l  to  the  Uke  uses  as  may,  by 
the  award  of  the  Commissiraiers,  be  made  chargeable 
therewith,  subject  as  to  such  last-mentioned  lauds  to 
the  full  amount  of  all  incumbrauces  affecting  the  same 
at  the  date  of  such  award. 

Bentcharge  to  tie  22.  Any  rentcharge  payable  under  this 
P«'d  to  the  Com-  Act  shall  be  paid  to  the  Commissioners, 
"     ™'"  or  to  such  persons  and  in  such  manner  as 

the  Treasury  may  from  time  to  time  appoint,  and  the 
receipt  of  die  Commissioners  or  their  accountant,  or 
any  other  persons  to  whom  any  rentcharge  directed  to 
be  paid,  shall  be  a  sufficient  discharge  for  the  same. 

meorpontion  of  23.  The  thirty-ninth,  fortieth,  forty- 
certain  Bertiou  second,  forty-third,  forty-fifth,  forty -sixOi, 
FoJJoteryof'  fi"7"y-"inth,  fiftieth,  fifty-first,  fifty- 
rentchargB.  Second,  fifty-thirtt,  fifty-sixth,  and  fifty- 

And  aa  to  tenant)  seventh  sections  of  the  Act  tenth  Victoria, 
{orda*  " '""''  chapter  thirty-two,  being  an  Act  to  facili- 
Proprietcn  tate  the  improvement  of  landed  property 
charginuin-  jn  Ireland,  and  section  one  of  the  Act 
crease  rent.  twelve  and  thirteen  Victoria,  chapter  fifly- 
nine,  and  the  second  section  of  the  Act  thirty-five  and 
thirty-six  Victoria,  chapter  thirty-one,  shall  be  deemed 
to  be  incorporated  in  this  Act,  save  that  every  act  in  any 
of  said  sections  directed  to  be  done  by  or  to  the  Fay- 
master  of  Civil  Service  shall  be  done  by  or  to  the 
Commissioners,  and  shall  be  as  effectual  to  all  intents 
and  purposes  as  any  such  act  would  have  been  if  done 
by  or  to  the  Paymaster  under  the  provisions  of  the  said 
last-mentioned  Act 


Incorporation  of  24.  The  Act  of  1839  shall,  except 
of^'^a'viot!'"'"  where  its  provisions  are  inconsistent  with 
c.  61.  or  repugnant  to   the  provisions  of  this 

Act,  be  incorporated  therewith  as  one  Act,  and  all  the 
powers,  authorities,  and  privileges  of  the  Commissioners 
mentioned  in  that  Act  as  to  the  execution  of  works, 
the  care,  conservancy,  and  maintenance  of  the  Kiver 
Shannon,  and  of  the  works  connected  therewith, 
imposing,  demanding,  receiving,  and  enforcing  pay- 
ment of  tolls,  making  bye-laws,  or  otherwise  howsoever, 
shall  vest  in  the  Commissioners  for  the  purposes  of  this 
Act 


Cap.  LXI. 

An  Act  for  granting  Compensatiou  to  Officers  of 
the  Royal  (late  Indian)  Ordnance  Corps. 

llih  August  1874.] 

WHEREAS  it  is  expedient  to  grant  compensation,  in 
manner  herein-after  mentioned,  to  officers  of  the  Boyal 
(late  Indian)  Ordnance  Corps : 

Be  it  therefore  enacted,  &c. :  .  .  . 

Short  Title.  ].  This  Act  may  be  cited  for  all  par- 

poses  as  "  The  Royal  (late  Indian)  Ordnance  Corps' 
Act,  1874." 

Compenaation  2.  Subject  as  herein-after  mentioned, 
Rayai^tote"  '  *  ^■^^  Army  Purchase  Commissioners  acting 
io(iUD)  urd-  under  the  Regulation  of  the  Forces  Act, 
Dance  Corp.  1 87 1 ,  in  this  Act  referred  to  as  the  Com- 
missioners, shall  have  power  to  consider  the  claims  on 
retirement  of  any  officers,  who  on  the  fifst  day  of 
November  one  thousand  eight  hundred  and  seventy-one 
were  serving  in  any  one  of  the  oorpa  following ;  that  is 
to  say, 

The  Royal  (late  Bengal)  Artillery, 
The  Royal  (late  Bengal)  Engineers, 
The  Royal  (late  Madras)  Artillery, 
The  Royal  (late  Madras)  Engineers, 
The  Royal  (late  Bombay)  Artillery,  or 
The  Royal  (late  Bombay)  Engineers; 

and  to  grant  to  any  of  the  said  officers  who  have 
retired  since  the  said  first  day  of  November,  or  who 
may  hereafter  be  permitted  to  retire,  a  compensation 
equal  to  the  sums  they  would  have  received  according 
to  the  custom,  if  any,  of  their  corps,  as  or  in  the  nature 
of  a  bonus  for  such  retirement  had  they  retired  from 
their  regiment  on  the  said  day,  after  deducting  such 
sums  (ii  any)  as  they  may  have  received  from  the 
Indian  revenues  in  respect  or  on  account  of  such  bonus. 

Conxion  3.  Compensation  shall  not  be  granted 

pa^-ment  of  ••>  pursuance  of  this  Act  to  any  officer  of 
conipenaation.  any  of  the  said  corps  until  arrangements 
have  been  made  to  the  satisfaction  of  the 
Commissioners,  and  in  such  manner  as  they  may  direct, 
for  payment  or  securing  payment  into  the  receipt  of 
the  Exchequer,  for  the  use  of  the  public,  by  or  on 
account  of  the  corps  to  which  such  officer  belongs,  of 
any  available  sums,  securities,  or  obligations  constituting 
or  standing  to  the  account  of  any  sinking  fund  or  other 
fund,  by  whatever  name  known,  formed  after  the 
amalgamation  of  the  Indian  with  the  British  army,  for 
the  purpose  of  securing  to  every  existing  officer  of  such 
corps  a  bonus  on  retirement 

Any  trustees  or  other  persons  having  in  their  posses- 
sion or  under  their  control  any  such  sinking  or  other 
fund  as  is  in  this  section  mentioned,  or  any  sums, 
securities,  or  obligations  constituting  the  same,  are 
hereby  empowered  (but  are  not  required  unless  they 
think  it  expedient  so  to  do)  to  pay  the  same  into  the 
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Exchequer  for  the  use  of  the  public ;  and  they  shall  not 
be  restrained  from  so  doing  hy  any  court  of  law  or 
equity  'whatsoever. 

Adjtutment  of  '  4.  Any  such  trustees  or  other  persons 
Aecoimta.  ^^  aforesaid,  before  paying  into  the  Ex- 

chequer such  fond  as  aforesaid  belonging  to  any  corps, 
may,  -with  the  assent  of  the  Commissioners,  repay  to 
officers  in  such  corps  any  sums  paid  by  them  to  retiring 
officers  for  the  purpose  of  making  good  to  such  last- 
mentioned  officers  any  defidencies  iii  the  customary 
amounts  rec^vable  by  them  in  respect  of  bonus  on 
retirement;  and  the  Commissioners,  m  estimating  the 
amount  of  compensation  payable  to  any  officer  of  any 
corps  under  this  Act  may  take  into  account,  as  agunst 
such  officer,  the  amount  of  any  bonus  -which  such 
officer  may  have  failed  to  pay  to  any  retiring  officer  of 
his  corps  m  respect  of  the  customary  amount  receivable 
by  such  last-mentioned  officer  in  respect  of  bonus  on 
retirement. 

CertiOeatoof  5,  The  Commissioners  shall  grant  a 

to't«^niimnity  certificate  to  any  trustees  or  other  persons 
MtrnMees aod  dealing  in  manner  authorised  by  this  Act 
**"■  with  any  fund  belonging  to  any  of  the 

said  corps,  and  such  certificate  snail  indemnify  any 
person  dealing  with  sach  fuhd  against  all  actions  and 
legal  proceedmgs  whatsoever  which  might  have  been 
brought  acainst  him  in  respect  of  such  dealings,  and 
against  all  claims  whatsoever  of  persons  interested  in 
the  fund  so  dealt  with ;  and  such  fund  shall  be  dis- 
charged from  all  claims  of  the  persons  so  interested 
therem. 

P'we""'  6.  All  powers  vested  in  the  Commis- 

»roii«ii>ie"for*  Moners  by  the  said  Regulation  of  the 
pnrpoaea  of  thii  Forces  Act,  1871,  for  or  in  relation  to 
^"^  their  proceedings  under  that  Act,  shall 

apply  to  their  proceedings  under  this  Act,  and  may  be 
exercised  by  them  for  ascertaining  any  matter  or  fact, 
or  doing  any  act  required  to  be  ascenained  or  done  by 
them  for  the  purposes  of  this  Act,  in  the  same  manner 
in  all  respects  as  if  their  proceedings  under  this  Act 
were  proceedings  under  the  said  Regulation  of  the 
Forces  Act,  1871. 

ProTision  for  7.  All  expenses  incurred  by  the  Com- 

conrA'n'aUng  missioners  in  carrying  into  effect  this 
otHcera.  Act  shall  be  defrayed   out   of    moneys 

provided  by  Parliament. 


Cap.  LXII. 

An  Act  to  amend  the  Law  as  to  the  Contracts  of 
Infants.  [7<A  Augu^  1874.] 

WHEREAS  it  is  expedient  to  amend  the  law  as  to  the 
contracts  of  infants,  and  as  to  the  ratification  made  by 
persons  of  full  age  of  contracts  made  by  them  during 
infancy,  and  as  to  necessaries : 
Be  it  therefore  enacted,  &c. :  ... 

p^*"e'«'>y  1.  All  contracts,  whether  by  specialty 

^rnec<»>wie«,  •"  ^y  simple  contract,  henceforth  entered 
to  be  void.  into  by  infants   for  the  repayment  of 

roonev  lent  or  to  be  lent,  or  for  goods  suppUed  or  to  be 
supplied  (other  than  contracts  for  necessaries),  and  all 
accounts  stated  with  infants,  shall  be  absolutely  void : 
Provided  always,  that  this  enactment  shall  not  invalidate 
any  contract  into  which  an  infant  may,  by  any  existing 
or  future  statute,  or  by  the  rules  of  common^Iaw  or 
equity,  enter,  except  such  as  now  by  law  are  voidable. 


No  ution  to  bj        2.  No  action  shall  be  brought  whereby 

brought  on  ratlfl-  .        •      °  .  •' 

cation  of  Infant's  to  Charge  any  person  upon  any  promise 
contract  made  after  fhll  age  to  pay  any  debt  con- 

tracted during  infancy,  or  upon  any  ratification  made 
after  full  age  of  any  promise  or  contract  made  during 
infancy,  whether  tiiere  shall  or  shall  not  be  any  new 
conrideration  for  such  promise  or  ratification  after  fall 
age. 

Short  tuta.  3.  This   Act  may  be  dted   as  The 

In&nts  Relief  Act,  1874. 


Cap.  LXm. 

An  Act  to  facilitate  the  re-arrangement  of  the 
Boundaries  of  Archdeaconries  and  Rural 
Deaneries.  [7th  August  1874.J 

Cap.  LXIV. 

An  Act  to  farther  alter  and  amend  the  Law  of 
Evidence  in  Scotland,  and  to  provide  for  the 
recording,  by  means  of  Short-hand  Writing, 
of  Evidence  in  Civil  Causes  in  Sheriff  Courts 
in  Scotland.  [7<A  August  1874.] 

Cap.  LXV. 

An  Act  to  enable  Her  Majesty  to  provide  for  the 
Support  and  Maintenance  of  His  Royal  High- 
ness Prince  Leopold  George  Duncan  Albert 
on  his  coming  of  age.  [7th  August  1874.] 

Cap.  LXVI. 

An  Act  to  enlarge  the  Jurisdiction  of  the  Ci%'il 
Bill  Courts  in  Ireland  in  respect  to  the 
recovery  of  Balances  due  on  partnership 
Accounts,  and  in  respect  of  Actions  involv- 
ing Questions  of  Title  to  corporeal  and  incor- 
poreal Hereditaments.  '      [7th  August  1874.] 

WHEREAS  it  is  expedient  to  enlarge  the  jurisdiction 
of  the  Civil  Bill  Courts  in  Ireland  in  respect  to  the 
recovery  of  Balances  due  on  partnership  accounts,  and 
in  respect  of  actions  involving  questions  of  title  to  cor- 
poreal or  incorporeal  hereditaments : 

Be  it  enacted,  &c. :    . 

Balance*  of  part-      1.  The  chairmen  of  every  county  in 

wrfh^r'^'SS"'  Ireland  shall  have  jurisdiction  to  try  by 

tained  or  not  at    civil  bill  actions  for  the  recovery  of  any 

i'ifoi'lrpr«e«,    debt  or   demand    not    exceeding    forty 

not  exceedine      pounds  alleged  to  be  due  as  the  balance 

£40,  uid  •^|oi"  of  a  partnership  account,   whether  the 

to^corporeai  OT     balance  shall  ha-ve  been  ascertained  or 

Incorporeal         not  previous  to  the  issuing  of  tlie  civil 

m^b?SoogM    bill ;  and  such  chairmen  shall,  in  addition 

In  the  dTii  bill     to  any  jurisdiction  in  respect  of  lands  and 

f^l''!"i'.  *""**' hereditaments  which  they  already  possoss, 
in  the  latter  cuMS    ,       ,  •     •  j-  *•        ..     . v       *^  -i  vii 

shall  not  be  evi-  also  have  junsdiction  to  try  by  civil  bill 
^en<»  »*  "fo  ^  actions  in  which  the  title  to  any  corporeal 
°  ona       ^j.  incofpo,^  hereditament  shall  come  in 

question,  when  the  value  of  the  land  in  dispute,  or  in 
respect  of  which  an  easement  or  license  is  claimed,  or 
on,  through,  over,  or  under  which  such  easement  or 
license  is  claimed,  shall  not  exceed  twenty  pounds  by 
the  year  as  valued,  under  the  Acts  relating  to  the  valua- 
tion of  rateable  property  in  Ireland;  but  the  decision 
of  the  chairmen  m  any  action  in  which  the  title  to  any 
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corporeal  or  incorporeal  hereditament  ihall  be  in  (jues- 
tion  shall  not  be  evidence  of  title  between  the  parties  or 
their  privies  in  any  other  action  relating  to  any  other 
corporeal  or  incorporeal  hereditament,  although  the 
same  may  depend  in  the  whole  or  in  part  on  the  same 
title:  ProTided  however,  that  this  section  shall  not 
extend  to  any  action  in  which  title  to  any  fishery  or 
right  of  fishing  shall  come  in  question. 

Proceedinits  In  2.  The  defendant  in  any  civil  bill  in 
uuTtorarpOTe*!  '«'l"ch  the  title  to  a  corporeal  or  incor- 
or  tncorporaa      poreal  hereditament  shall  be  in  question 

m^u«^!S»4  °"y'  **  *"y  *'°'*  "***'  *''®  service  of  the 
In  the  civil  bill  civil  bill  on  him,  apply  to  a  judge  of  one 
ShBheiSta'**  **'  Her  Majesty's  Superior  Courts  of 
tbe  superior  Common  Law  in  Ireland  for  a  summons 
conrta  iy  order  to  the  plaintiff  to  show  cause  why  such 
of  the  Judge.         j^^jj  gjj^u  jj^j  ^  ^^^  jjj  jjjjg  pf  jjjg 

Superior  Courts  of  Common  Law  in  Ireland  on  the 
ground  that  the  title  to  lands  or  hereditaments  of 
greater  annual  value  than  twenty  pounds  as  before 
defined  would  be  affected  by  the  decision  in  such  action, 
or  on  any  other  ground  which  may  make  it  more  proper 
to  have  the  case  tried  in  ahy  of  such  Courts ;  and  on 
the  hearing  of  such  summons  the  judge  may,  if  he  think 
e.xpcdieut,  order,  on  such  terms  as  he  may  think  proper 
to  impose,  that  the  proceedings  in  the  civil  bill  court 
shall  be  discontinued,  and  that  such  action  shall  be 
tried  in  one  of  the  Superior  Courts  of  Common  Law  in 
Ireland. 

2Si°""'^^  8.  This  Act  shall  come  into  force  on 
lone^uAhotr  the  first  day  of  December  one  thousand 
It  to  to  be  con-  eight  hundred  and  seventy-four,  and 
itiued.  gfj^jj  |jg  construed  as  one  Act  with  the 

Act  of  the  fourteenth  and  fifleenth  year  of  Her  Majesty, 
chapter  fifty  seven,  and  the  several  Acts  amending  or 
altering  the  same. 


Cap.  LXVIL 

An  Act  to  regulate  and  otherwise  deal  with 
Slaughter-housea  and  certain  other  Businesses 
in  the  Metropolis.  [7M  Avgust  1874.] 

Cap.  LXVnL 

An  Act  to  amend  the  Law  relating  to  Attorneys 
and  Solicitors.  \lth  August  1874.] 


Cap.  LXIX. 

Ad  Act  to  amend  the  Laws  relating  to  tbe  sale 
and  consumption  of  Intoxicating  Liquors  in 
Ireland.  [7<A  Augtut  1874.] 

WHEREAS  it  is  expedient  to  amend  the  provisions  of 
3fiA:ii6Vic.,c.»4.  the  Licensing  Act,  1872,  which  extend  to 
Ireland ;  which  provisions  are  in  this  Act 
referred  to  as  the  principal  Act : 
Be  it  enacted,  &c. :     . 

PreUmirwu'y. 


Construction  and 

39  A  3«  Vict.  c.     ^o  f"^  "^^  i^  cousisteut  with  the  respective 


..I    ..^       1.  This  Act  and  tbe  principal  Act  shalL 

»liort  title  of  Act.         -  .  '  .  .     t^  .  ^ 


tenors  of  such  Acts,  be  construed  as  one 
Act,  and  may  be  cited  together  as. "The  Liceusinc 
Acts  (Ireland),  l87i-74;"  but  this  Act  may,  if 
necessary,  be  cited  separately  as  "  The  Liccn»ng  Act 
(Ireland),  1874," 


Sarly-eleetog 

licenses. 


Earbf-ctemg  Licenitt,  Lietniet,  and  Exdta  LietaMi. 

2.  Where,  on  the  occasion  of  any 
application  for  a  certificate  for  a  new 
license,  or  the  transfer  or  renewal  of  a  license  which 
authorises  the  sale  of  any  intoxicating  liquor  for  con- 
sumption on  the  premises,  the  applicant  applies  to  the 
licenmng  justices  to  cause  to  be  inserted  m  his  license 
a  condition  that  he  shall  close  the  premises  in  respect 
of  which  such  license  is  or  is  to  be  granted  one  hoar 
earlier  at  night  than  that  at  which  such  premises  would 
otherwise  have  to  be  closed,  the  justices  shall  cause  tbe 
said  condition  to  be  inserted  in  such  certificate,  and  the 
same  shall  be  inserted  in  any  license  granted  in  pur- 
suance thereof. 

The  holder  of  a  license  in  which  such  condition  is 
inserted  (in  this  Act  referred  to  as  an  early-clodng 
license)  shall  close  his  premises  at  night  one  hour  earlier 
than  tne  ordinary  hour  at  which  such  premises  would 
be  closed  under  the  provisions  of  the  principal  Act,  and 
the  provisions  of  this  Act  and  the  principal  Act  shall 
apply  to  the  premises  as  if  such  earlier  hour  woe  the 
hour  at  which  the  premises  are  required  to  be  dosed. 

The  applicant  for  an  early-closing  license  may  obtain 
from  the  Commissioners  of  Inland  Revenue  any  licenA 
granted  by  such  Commissioners  which  he  is  entitled  to 
obtain  in  pursuance  of  any  such  certificate  as  aforesaid, 
upon  payment  of  a  sum  representing  six  sevenths  of  the 
duty  which  would  otherwise  be  payable  by  him  for  a 
•imilar  license  not  limited  to  such  early  closing  as 
aforesaid.  In  calculating  the  six  sevenths  fractions  of  a 
penny  shall  be  disregarded. 

The  notice  which  a  licensed  person  is  required  by 
section  eleven  of  the  principal  Act  to  keep  painted  or 
fixed  on  his  preasises  shall,  in  the  case  of  an  early-closing 
license,  oontain  such  words  as  the  licensing  justices 
may  order  for  giving  notice  to  the  public  that  an  eariy- 
closing  license  has  been  granted  in  respect  of  soefa 
premises. 

Remission  of  g.  ^  person  who  takes  out  «  license 

ils-dar  M^  °  containing  conditions  rendering  such 
esriy-ciosiBg  license  a  six-day  license  as  well  aa  an 
license.  early-closing  license  shall  be  entitled  to  a 

remission  of  two  sevenths  of  the  duty. 

Occisional  4,  Any  person  selling  or  exposing  for 

etfaLm  and  races.  '*^®  *"y  intoxicating  liquor  in  any  booth, 
tent,  or  place  within  the  limits  of  holding 
any  lawful  and  accustomed  fair  or  any  races,  without 
an  octttsional  license  authorising  such  sale,  shall, 
notwithstanding  anything  contained  in  any  Act  of 
Parliament  to  the  contrary,  be  deemed  to  be  a  person 
selling  or  exposing  for  sale  by  retail  intoxicating  liquor 
at  a  place  where  he  is  not  authorised  by  his  license  to 
sell  the  same,  and  be  punishable  accordingly. 

Provided  that  this  section  shall  not  apply  to  any 
person  selling  or  exposing  for  sale  intoxicating  liquors 
in  premises  in  which  he  is  duly  authorised  to  sell  the 
same  throughout  the  year,  although  such  premises  are 
Mtiiate  within  the  limits  aibresaid. 

Occasional  5.  Whereas  by  the  twentieth  section  of 

exten^n  of  time  ^^  Act  of  the  session  of  the  twenty-sixth 
fordoeing.  and  twenty-seventh  yejtrs  of  the  reign  of 
Her  present  Majesty,  chapter  thirty-three,  it  is  provided 
that  the  hours  during  which  an  occasional  license  shall 
authorise  the  sale  of  any  beer,  spirits,  or  wine  shall 
extend  from  sunrise  until  one  hour  after  sunset :  Be  it 
enacted,  that  the  said  section  shall  be  construed  as  if 
in  place  of  the  words  "sunrise  until  one  hour  after 
sunset"  there  were  inserted  the  words  "  sucli  hour,  not 
"earlier  than  sunrise,  until  such  hour,  not  later  than 
"  ten  o'clock  at  night,  as  may  be  specified  in  that  behalf 
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"  io  the  oonsent  given  by  the  justioe  for  the  graoting  of 
"  such  occaBional  license." 

Offences  on  fl.  Por  the  pnrpose  of  80  much  of  the 

MCMionaT  principal  Act  as  relates  to  offences  against 

license.  public  order,  that  is  to  say,  sections  twelve 

to  eighteen,  both  ioclnsive,  and  (he  sections  for  giving 
effect  to  the  same,  a  person  taking  out  an  occasional 
license  shall  be  deemed  to  be  a  licensed  person  within 
the  meaning  of  the  said  sections,  and  the  place  in  which 
any  intoxicating  liquors  are  sdd  in  pursuance  of  the 
occasional  license  shall  be  deemed  to  be  licensed 
premises,  and  to  be  the  premises  of  the  person  taking 
out  such  licensa 

Restrictions  aa  7.  From  and  after  the  passing  of  this 
8°*  "w^l™  m!  Act  it  shall  not  be  lawful  for  any  person 
s.  7.  under  the  authority  of  any  license  granted 

under  the  authority  of  section  seven  of  the  Act  of  the 
session  of  the  fifth  and  sixth  years  of  the  reign  of  His 
late  Majesty  King  William  the  fourth,  intituled  "An 
"  Act  to  exempt  certain  retailers  of  spirits  to  a  small 
"  amount  from  the  additional  duties  on  licences,  and  to 
"  discontinue  the  excise  and  survey  on  wine,  and  the 
"  use  of  permits  for  the  removal  thereof,"  to  sell  or 
expose  for  sale  by  retail  any  intoxicating  liquors  else- 
where than  within  the  part  or  parts  of  the  theatre  or 
other  place  of  public  entertainment  which  shall  be 
specified  in  such  license,  or  to  sell  intoxicating  liquors 
to  persons  other  than  those  employed  in  or  bon&  fide 
attending  the  perfurmances  in  such  theatre  or  other 
place  of  public  entertainment,  or  to  sell  or  expose 
intoxicating  hquors  at  any  time  other  than  the  time  of 
such  performances,  or  during  thirty  minutes  immediately 
preceding  the  commenuement  or  immediately  succeeding 
tlie  temunation  of  such  performances ;  and  any  sale  or 
exposure  for  sale  in  contravention  of  any  of  the  provi- 
sions of  this  enactment  shall  be  deemed  to  be  a  siaie  or 
exposing  for  sale  hy  retail  of  intoxicating  liquor  by 
a  person  not  duly  hcensed  to  sell  the  same  wiuiin  the 
meaning  of  the  principal  Act,  and  shall  subject  the 
person  making  the  same  to  the  penalties  and  forfeitures 
of  that  Act. 

Provided  always,  that  no  part  of  such  theatre  or 
other  place  of  public  entertainment  which  shall,  daring 
the  performanoes  in  the  same,  be  accessible  to  persons 
other  than  those  employed  or  attending  performanoes 
therein,  shall  be  included  in  any  such  license. 

CtitiflcatM  a  It  shall  not  be  lawful  for  any  oflScer 

prericiisiy  to  of  excise  in  Ireland  to  grant  a  wholesale 
grant  ut  whole-  beer  dealer's  license,  or  to  grant  a  renewal 
H«n^*'' *"'"'''  <»■  twnsfer  of  any  such  license  to  any 
person  unless  such  person  shall  produce  a 
certificate  to  the  effect  and  as  required  by  section  three 
of  "  The  Beerhouses  (Ireland)  Act,  1804,"  with  respect 
to  the  grant,  renewal,  or  transfer  of  the  license  to  sell 
be&r  by  retail  therein  mentioned. 

All  applications  for  such  certificates  shall  be  made  in 
the  manner  and  subject  to  the  like  conditions  as  to 
appeals  against  the  same  and  otherwise  (so  far  as  the 
same  are  an])licable)  as  are  prescribed  by  "  The  Beer- 
houses (Ireland)  Act,  1664,'^  in  relation  to  applications 
for  certificates  under  the  scud  Act,  as  the  same  are 
amended  by  this  Act. 

^""^m"!?''  ^'  The  provisions  of  section  eighty-two 

^nclpal  oi  tli«  principal  Act,  relating  to  the  grant 

Act  extended  of  new  excise  licenses  and  of  renewals 
of  excise  licenses  to  certain  persons  therein  described, 
shall  extend  to  the  transfer  of  excise  licenses,  and  the 
said  provisions  so  extended  shall  not  be  limited  to  the 
case  of  such  persons,  but  shall  extend  and  apply  to  all 
such  ti-ansfers  and  grants  when  made  to  any  other 


persons :  Provided  alwa}^  tliat  in  the  case  of  a  new 
excise  license  or  transfer  of  an  excise  Ucense  under  this 
section  the  certificate  shall  be  to  the  good  character  of 
the  person  applying  for  the  same  and  to  the  suitability 
of  the  premises. 

f''t"°ted  '®'  ^'^T  person  intending  to  apply 

appiteauon  ftir  ^0'  <^  o^^  license  Or  for  the  transfer  of  a 
Ucenic  license,    instead   of   serving    notice,    as 

hitherto  required  by  the  Act  of  the  session  of  the  third 
and  fourth  years  of  the  reign  of  King  William  the 
Fourth,  chapter  sixty-eight,  section  two,  upon  the 
churchwardens  of  the  parish  or  union  wherein  the 
premises  sought  to  be  licensed  are  situate,  shall,  on 
some  day  not  more  than  four  and  not  less  than  two 
weeks  before  the  intended  application  is  to  be  heard, 
cause  to  be  inserted  or  advertised  in  some  paper  civeu- 
lating  in  the  place  in  which  such  premises  are  utuate  a 
notice  conformable  to  the  requirements  of  the  said 
section  two. 

BxeinpUon  from  1 1 .  In  the  polioe  district  of  Dublin 
of°mBrket«i'2S»,  metropolis,  the  chief  commissioner  or  the 
and  certain  assistant  commissioner  of  police,  and  in 
'"^^  any  petty  sessions  district  two  or  more 

justices  of  the  peace  in  petty  sessions,  upon  its  being 
proved  to  his  or  their  satisfaction  that  it  is  necessary  or 
desirable  so  to  do  for  the  accomodation  of  any  consider- 
able nnmber  of  persons  attending  any  public  market  or 
fair,  or  following  any  lawful  trade  or  calling,  may,  on 
payment  of  a  fee  of  two  shillings  and  sixpence,  gronc 
(if  he  or  they  so  think  fit)  to  any  licenseid  person,  in 
respect  of  premises  in  the  vicinity  of  such  market  or 
fair,  or  of  the  place  where  the  persons  follow  such 
lawful  trade  or  calling,  an  order,  in  this  Act  termed  an 
exemption  order,"  exempting  such  person  from  the 
provisions  of  this  Act  with  respect  to  the  closing  of  his  • 
said  premises  on  such  days,  and  during  stich  time 
(except  between  the  hours  of  one  and  two  of  the  clock 
in  the  morning),  and  upon  such  terms  as  may  be 
specified  in  such  order. 

In  the  police  district  of  Dublin  metropolis,  such  chief 
or  assistant  commissioner  granting  an  exemption  order 
shall  forthwith  send  the  particulars  of  such  order  to  the 
divisional  justices ;  and  such  commissioner  shall  cause 
an  entry  of  the  particulars  of  such  exemption  onler  to 
be  made  in  the  register  of  licenses ;  and  elsewhere  than 
in  the  police  district  of  Dublin  metropolis,  the  justices 
granting  an  exemption  order  shall  cause  the  particulars 
thereof  to  be  forthwith  entered  by  the  derk  of  petty 
sessions  in  the  register  of  licenses. 

The  holder  of  an  exemption  order  shall  not  be  liable 
to  any  penalty  for  not  closing  his  premises  on  such 
days  and  during  such  times  as  may  be  specified  in  such 
order;  but  he  shall  not  be  exempt  from  any  other 
penalty  under  the  prinulpal  Act,  or  this  or  any  other 
Act,  or  otherwise. 

A  notice,  in  such  form  as  may  be  prescribed  by  such 
commissioner  or  justices  respectively,  stating  the  days 
and  hours  during  which  the  premises  are  permitted  to 
be  open  under  such  exemption  order,  shall  be  and  be 
kept  afiixed  in  a  conspicuous  position  outside  the 
premises;  and  if  the  holder  of  the  exemption  order 
makes  default  in  affixing  or  keeping  affixed  such  notice 
in  manner  aforesaid  during  the  time  or  any  part  of  the 
time  for  which  his  exemption  is  granted,  he  shall  be 
liable  to  a  penalty  not  exceeding  five  pounds. 

Every  person  who  aifixcs  or  keeps  affixed  to  his 
premises  any  such  notice  when  he  does  not  hold  an 
exemption  order  under  this  section  shall  be  liable  to  a 
penalty  not  exceeding  ten  pounds. 

Any  such  commissioner  or  justices  aforesaid  may  at 
any  time  (if  it  seem  fit  to  him  or  them)  withdraw  an 
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exemption  order  under  this  section,  or  alter  the  same 
by  ivay  of  extension  or  restriction,  as  he  or  they  may 
deem  fit,  but  not  so  as  to  render  any  person  liable  to 
any  penalty  for  anything  done  under  such  order  before 
the  holder  was  informed  of  8u6h  withdrawal  or  altera- 
tion. 

Timei  for  Grant  of  Certificates. 

Power  to  Lord  12.  It  shall  be  lawful  for  the  Lord 
ueDtensntud  Lieutenant  or  other  chief  governor  or 
flx  times'Sr''  *"  governors  of  Ireland  at  any  time  within 
Krant  of  certifl-  six  months  after  the  passing  of  this  Act, 
'^'***-  by  and -with  the  advice  and  consent  of 

the  Privy  Council,  by  order  to  be  published  in  the 
Dublin  Gazette,  to  constitute  one  of  the  general  or 
quarter  sessions  of  the  peace  now  usually  holden  in  and 
tor  the  several  divisions  of  counties  or  ridings,  counties 
of  cities,  and  counties  of  towns,  cities,  towns,  and 
boroughs  to  be  the  annual  licensing  quarter  sessions  for 
such  divisions  of  counties  and  ridings,  and  for  such 
counties  of  cities,  counties  of  towns,  cities,  towns,  and 
boroughs  respectively,  and  with  the  like  advice  and 
consent,  -  by  order  to  be  published  in  the  Dublin 
Gazette,  to  appoint  for  each  petty  sessions  district  and 
for  the  police  district  of  Dublin  metropolis  a  time  for 
holding  annual  licensing  petty  sessions  for  each  such 
district. 

From  and  after  the  publication  in  the  Dublin  Grasette 
of  such  orders  respectively,  and  the  constitution  and 
appointment  thereby  of  annual  licensing  quarter  sessions 
and  of  annual  licensing  petty  sessions,  the  provisions 
following  shall  apply ; 

Aatoqnarter  L  Where  under,  the  provisions  of  any 

sewioiu  certiA-  Act  now  in  force  or  hereafter  to 

.  "**"■  be  passed,   the  production  of   a 

certificate  of  justices  in  quarter  sessions  assem- 
bled, or  of  a  recorder  of  any  city,  town,  or 
borough  is  required  previous  to  the  grant  of  any 
license  by  an  officer  of  excise,  such  certificate 
shall  (save  as  herein-after  provided)  not  be 
granted  except  at  an  annual  licensing  quarter 
sessions :  Provided  alnrays,  that  in  case  any 
license  shall,  under  the  authority  of  the  Act  of 
the  session  of  the  eighteenth  and  nineteenth  years 
of  the  reign  of  Her  present  Majesty,  chapter 
one  hundr^  and  fourteen,  be  transferred  to  any 
person,  and  in  such  other  cases  as  may  seem  fit 
to  such  justices  or  recorder,  a  certificate  may, 
notwithstanding  the  preceding  provisions,  be 
granted  at  any  general  or  quarter  sessions 
(other  than  the  annual  licensing  quarter  ses- 
sions), and  in  like  manner  as  heretofore ;  but 
any  license  granted  in  pursuance  of  any  such 
last-mentioned  certificate  shall  only  continue  in 
force  until  the  annual  licensing  quarter  sessions 
held  next  after  the  grant  of  such  certificate, 
unless  at  such  annual  licensing  quarter  sessions 
such  certificate  shall  be  confirmed,  and  in  case 
such  certificate  shall  not  be  then  confirmed  the 
license  granted  in  pursuance  thereof  shall  not  be 
renewed. 

2.  Where  under  the  provisions  of  this 
Act,  or  any  Act  now  in  force  or 
hereafter  to  be  passed,  the  production  of  a 
certificate  by  justices  presiding  at  petty  sessions, 
or  of  a  divisional  justice  in  the  police  district 
of  Dublin,  is  rec^uiml  previous  to  the  grant  or 
transfer  of  any  hceuse  or  of  an  excise  license  or 
of  a  wholesale  beer  dealer's  license  by  an  officer 
of  excise,  such  certificate  shall  not  (save  as 
herein-after  provided)  be  granted  except  at  an 


,\s  t«  petty  aei- 
iiiona  ccrtiflc*te. 


annual  licensing  petty  sessions:  Provided  always, 
that  in  such  cases  as  may  seem  fit  to  such 
justices  sitting  in  petty  sessions,  or  to  such 
divisional  justice,  and  in  all  cases  in  which  a 
certificate  is  required  from  such  justice  or  jus- 
tices for  the  transfer  of  a  license  or  of  an  excise 
license  or  of  a  wholesale  beer  dealer's  license,  a 
certificate  may,  notwithstanding  the  preceding 
provisions,  be  granted  at  any  time  other  than 
that  fixed  for  annual  licensing  petty  sessions, 
and  in  like  manner  as  heretofore;  but  any 
license  granted  in  pursuance  of  any  such  certifi- 
cate shall  only  continue  in  force  until  the  annual 
licensing  petty  sessions  held  next  after  the  grant 
of  such  certificate,  unless  at  such  annual  licen- 
sing petty  sessions  such  certificate  shall  be 
confirmed,  and  in  case  such. certificate  shall  not 
be  then  confirmed,  the  license  or  excise  license 
or  wholesale  beer  dealer's  license  granted  in 
pursuance  thereof  shall  not  be  renewed. 

Temporary  con-        13.  Where  any  licensed  person  or  spirit 
licensea  or  exciie  grocer  is  convicted  for  the  first  time  of 
licenses  forfeited  any  one  of  the  following  offences : 
qtu^caSon  '•  Making  an  internal  communication 

ofpremiut.  between    the   premises    of    such 

licensed  person   or  spirit  grocer 
and  any  unlicensed  premises ; 

2.  Selling  spirits  without  a  spirit  license ; 

3.  Any  felony ; 

and  in  consequence  dther  becomes  personally  disquali- 
fied or  has  his  license  forfeited,  there  may  be  made  by 
or  on  behalf  of  the  owner  of  the  premises  an  application 
to  a  court  of  summary  jurisdiction  for  authority  to  carry 
on  the  same  business  on  the  same  premises  until  the 
quarter  sessions  or  petty  sessions  (in  which  last  term  is 
included,  with  respect  to  the  police  district  of  Dublin 
metropolis,  the  court  of  a  police  magistrate)  for  the 
division,  place,  or  district  in  which  such  premises  are 
situate  holden  next  after  the  expiration  of  one  calendar 
month  after  such  endorsement,  according  as  the  certi- 
ficate, upon  production  of  which  such  license  or  excise 
license  was  obtained,  was  granted  at  quarter  sessions  or 
petty  sessions. 

Where  such  (quarter  sessions  or  petty  sessions  shall 
be  the  annual  licensing  quarter  sessions  or  the  annual 
licensing  petty  sessions,  application  may  be  made  for  a 
renewal  or  such  license  to  some  person  other  than  the 
person  convicted,  and  such  renewal  may  be  granted  or 
refused  in  pursuance  of  the  enactments  relating  thereto : 
Provided,  that  where  such  quarter  sessions  or  petty 
sessions  shall  not  be  the  annual  licensing  quarter  ses- 
sions or  the  annual  licensing  petty  sessions,  application 
for  a  transfer  of  such  license  to  some  person  other  than 
the  person  convicted  may  be  made  and  granted  or  re- 
fused in  like  manner  and  on  the  same  conditions,  and 
for  the  same  time,  as  if  the  person  convicted  had  re- 
moved from  such  premises,  and  the  person  applying  for 
such  grant  was  his  assignee. 

ProTisloM  on  14.  Where  a  person  licensed  to  sell  in- 

of  cenlfleatT       toxicating  liquors  to  be  consumed  on  the 
premises  applies  for  a  certificate  for  the 
renewal  of  his  license,  the  following  provisions  shall 
have  effect : 

He  need  not  attend  in  person  at  the  court  unless  he 
is  required  by  the  justices  or  police  authority  so  to 
attend,  for  some  special  cause  personal  to  himself. 

The  justices  shall  not  entertain  any  objection  to  the 
signing  of  such  certificate,  or  receive  any  evidence 
with  respect  to  same,  unless  a  written  notice  of 
intention  to  oppose  be  served  on  the  applicaot  not 
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later  than  seven  days  before  the  holding  of  such 
session,  stating  in  general  terms  the  grounds  on 
-which  the  renewal  of  such  license  is  to  be  opposed. 

The  justices  may,  notwithstanding  that  no  notice  of 
objection  has  benn  served,  if  objection  is  made  in 
court,  adjourn  the  signing  of  toe  certificate  to  a 
future  day,  and  require  the  attendance  of  the 
applicant. 

The  justices  shall  not  receive  any  evidence  with 
respect  to  the  signing  of  inch  certificate  which  is 
not  ^ven  on  oath  in  open  court. 

Register  of  Licenses. 
Amendment  of         15.  Whereas  by  section  ten  of  the  Act 
oMNk4WUi.'l   o'  *^^  session  of  the  third  and  fourth 
e.  ss.  years  of  the  reign  of  His  late  Majesty 

King  William  the  Fourth,  chapter  sixty-eight,  provi- 
sion IS  made  that  every  person  who  shall  obtain  a  license 
shall  within  six  days  next  after  be  shall  have  obtained 
such  license  deliver  or  cause  to  be  dcliveretl  to  the  clerk 
of  the  peace  of  the  county,  city,  or  town  in  which  the 
house  mentioned  in  such  license  is  situate  a  note  in 
writing,  signed  by  him  or  on  his  behalf,  in  which  shall 
be  specified  the  Christian  and  surname  and  place  of 
abode  of  such  person,  and  other  the  particulars  in  said 
section  mentioned;  and  by  section  eleven  of  the  said 
Act  provision  is  made  for  the  entry  by  such  clerk  of  the 
peace  in  a  list  or  register  to  he  kept  by  him  of  the  par- 
ticulars specified  in  every  such  note,  and  it  is  expedient 
to  amend  the  said  sections :  Be  it  therefore  enacted, 
that,  in  addition  to  the  particulars  required  by  said 
section  ten  of  the  sud  Act,  every  such  note  shall  con- 
tain the  name  and  address  of  the  owner  of  the  house  in 
which  intoxicating  liquors  are  licensed  to  be  sold  by 
the  person  by  or  on  whose  behalf  such  note  shall  be 
signed,  and  the  same  shall  be  in  the  form  in  the  Sche- 
dule (A.)  to  this  Act  annexed,  and  the  clerk  of  the 
peace  to  whom  such  note  shall  be  delivered,  in  the  said 
list  or  register  to  be  kept  by  him  as  aforesaid  shall  enter 
the  name  and  address  of  every  such  owner  in  addition 
to  the  particulars  prescribed  by  said  section  eleven. 

The  clerk  of  the  peace  of  every  county,  city,  and 
town  sbidl  from  time  to  time  transmit  to  the  clerk  of 
petty  sessions  of  each  petty  sessions  district  within  such 
county,  city,  or  town,  and  in  Dublin  to  the  chief  clerk 
of  the  Metropolitan  Police  Court,  a  copy  of  every  entry 
made  by  him  in  pursuance  of  the  said  Act  and  this  Act 
relating  to  any  house  or  place  in  such  district 

BegUKr  of  16.  There  shall  be  kept  in  every  petty 

umnteatobe  geggi„ng  district  by  the  clerk  of  petty 
sessions  of  such  district  a  rc^ster,  to  be 
called  the  "  Register  of  Licenses,"  in  such  form  as  may 
be  prescribed  by  the  Chief  Secretary  to  the  Lord 
Lieutenant  of  Ii%land,  containing  the  particulars  from 
time  to  time  transmitted  to  such  clerk  of  petty  sessions 
by  the  cl^rk  of  the  peace  in  manner  aforesaid,  and  also 
the  particulars  of  all  certificates  given  in  such  district 
by  the  justices  under  the  provisions  of  any  Act  now  in 
force  or  hereafter  to  be  passed,  or  of  this  Act,  and  re- 
quiring the  production  of  any  certificate  previous  to  the 
grant,  transfer,  or  renewal  of  a  license  or  excise  license, 
or  wholesale  beer  dealer's  license,  the  premises  in  respect 
of  which  they  were  granted,  the  names  and  address  of 
the  owners  of  such  premises,  and  the  names  of  the 
holders  for  the  time  being  of  such  certificates.  There 
shall  also  be  entered  on  the  register  all  forfeitures  of 
licenses  or  of  excise  licenses,  all  exemption  orders,  all 
disqualifications  of  premises,  records  of  convictions,  and 
other  matters  relating  to  the  licenses  and  excise  licenses 
in  force  in  such  district. 
Every  person  applying  for  any  such  certificate  as 


aforesaid  shall  state  the  name  and  address  of  the  owner 
of  the  premises  in  respect  of  which  such  certificate  is 
granted,  and  such  name  shall  be  endorsed  on  the  certi- 
ficate, and  the  person  whose  name  is  so  stated  shall, 
subject  as  herein-after  mentioned,  be  deemed,  for  the 
purposes  of  the  principal  Act  and  this  Act,  the  owner 
of  the  premises. 

A  court  of  summary  jurisdiction  in  any  petty  sesaons 
district  may,  on  the  application  of  any  person  who 
proves  to  the  court  that  he  is  entitled  to  be  entered  as 
owner  of  any  premises  in  such  district  in  place  of  the 
person  appearing  on  the  register  to  be  the  owner,  make 
an  order  substituting  the  name  of  the  applicant,  and 
such  order  shall  be  obeyed  by  the  clerk  of  petty  sessions 
of  such  district,  and  a  corresponding  correction  may  be 
directed  to  be  made  on  the  certificate  and  license  or 
excise  license  granted  in  respect  of  the  premises  of 
which  such  applicant  claims  to  be  the  owner. 

Any  ratepayer,  any  owner  of  premises  to  which  a 
license  or  excise  license  or  wholesale  beer  dealer's  license 
is  attached,  and  any  holder  of  a  license  or  excise  license 
within  any  petty  sessions  district,  shall,  upon  payment 
of  a  fee  of  one  shilling,  and  any  officer  of  police  and 
any  officer  of  excise  in  such  district,  without  payment, 
shall  be  entitled  at  any  reasonable  time  to  inspect  and 
take  copies  of  or  extracts  from  any  register  kept  in 
pursuance  of  this  section ;  and  the  clerk  of  petty  ses- 
sions and  every  other  person  who  prevents  tne  inspec- 
tion or  taking  copies  of  or  extracts  from  the  same,  or 
demands  any  unauthorised  fee  therefor,  shall  be  liable 
to  a  penalty  not  exceeding  five  pounds  for  each  ofFence. 

The  preceding  provisions  of  this  section  shall  apply 
to  the  police  district  of  Dublin  metropolis:  Provided 
always,  that  the  register  in  such  district  shall  be  kept 
by  the  Chief  Clerk  of  the  Dublin  Metropolitan  Police 
Court,  and  that  the  terms  "  petty  sessions  district,"  and 
"district,"  and  "clei^  of  petty  sessions,"  shall  be  con- 
stmed  to  mean  respectively  the  police  diistrict  of  Dublin 
metropolis,  and  the  Chief  Clerk  of  the  Dublin  Metro- 
politan Police  Court. 

Fee  upon  certi^  17.  Wtom  and  after  the  first  day  of 
fl«^inccrt«n  September  one  thonsand  eight  hundred 
and  seventy-four  there  shall  be  paid  a 
fee  of  five  shillings  upon  every  certificate  given  for  the 
grant  of  a  new  license,  new  excise  license,  or  new 
wholesale  beer  dealer's  license,  or  for  the  transfer  of 
any  license,  excise  license,  or  wholesale  beer  dealer's 
license,  by  a  divisional  justice  of  the  police  district  of 
Dublin  metropolis,  or  by  justices  in  petty  sessions,  and 
no  other  fee  or  stamp  duty  shall  be  payable  in  respect 
of  any  such  certificate  or  the  entry  them>f . 


F*T<n< 

inbul 
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Payment,  ire.  of  Fees. 

18.  All  fees  undes  this  Act  payable  in 
Dublin  shall  be  paid  to  the  chief  clerk  of 
the  metropolitan  police  court,  and  shall  be  paid  and 
accounted  for,  and  payment  of  the  same  may  be  enforced 
in  Uke  manner,  subject  to  the  same  conditions,  and  by 
the  like  means  in  every  respect  as  fines  payable  under 
the  Acts  regulating  the  powers  and  duties  of  justices  of 
the  peace  for  such  district^  and  the  same  shall  be  ap- 
plied towards  defraying  the  expense  of  the  police 
establishment  of  the  said  district. 

Fayment  of  fees       19.  Xh  fees  under  this  Act  payable  in 
SJtrict         ■"  »ny  petty  sessions  district  shall  not  be 
received  in  money,  but  by  stamps  denot- 
ing the  amount  of  the  fees  payable. 

Every  exemption  order  under  this  Act  and  eveiy 
certificate  given  in  any  petty  sessions  district  upon 
which  a  fee  is  by  this  Act  made  payable  shall  be  printed 
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or  written,  or  partly  printed  and  partly  written,  upon 
paper  bearing  a  stamp  denoting  the  amount  of  such 
tee. 

All  the  provigions  of  "The  Petty  Sessions  Clerk 
(Ireland)  Act,  1858,"  with  respect  to  the  documeats 
enumerated  in  the  Schedule  C.  to  the  sud  Act  annexed, 
and  to  the  payment  of  the  fees  in  respect  thereof,  and  to 
the  stamps  denoting  the  amount  of  such  fees,  and  to 
the  payment  of  fees,  and  to  stamps,  and  the  providing 
of  and  supply  of  the  same,  and  the  payment  and 
accounting  for  the  same,  and  enforcing  the  payment 
thereof,  and  generally  with  respect  to  all  matters 
relating  thereto,  shall  extend  and  be  applicable  with 
respect  to  all  exemption  orders  under  this  Act  and 
certificates  given  in  petty  sessions  district  upon  which 
fees  are  by  this  Act  made  payable,  and  to  all  fees  and 
stamps  under  this  Act,  in  like  manner  in  every  respect 
as  if  such  exemption  orders,  certiGcatea,  fees,  and 
stamps  were  included  amongst  the  documents,  fees,  and 
stamps  mentioned  in  the  said  Petty  Sessions  Clerk 
(Ireland)  Act,  1858. 


Record  of  Conmclions  and  Penalties, 


Mttntlan  of 
pemltlea. 


20.  The  sixty-seventh  section  of  the 
principal  Act  is  hereby  repealed ;  and  in 
lieu  tliereof  be  it  enacted,  that  where  any  person 
holding  a  license  or  excise  license  is  convicted  of  any 
offence  against  this  or  the  principal  Act,  or  against  any 
of  the  Acts  redted  or  mentioned  therein,  the  Court  may 
not,  except  in  the  case  of  a  first  offence,  rednce  the 
penalty  to  less  than  twenty  shillings,  nor  shall  the 
penalty,  whether  of  excise  or  police,  be  reduced  in  any 
case  to  less  than  the  minimum  authorised  by  any  other 
Act. 

Rscordof  21.  Where  any  licensed  person  or  spirit 

conrictloiiB  on  .  .  .   j     *  tr  •      . 

llceinM.  grocer  is  convicted  of  any  offence  against 

the  principal  Act  which  by  such  Act  was 

to  have  been  or  might  have  been  endorsed  upon  the 

license  or  excise  license,  or  of  any  offence  agamst  this 

Act,  the  court  before  whom  the  offender  is  brought 

shall  cause  the  register  of  licenses  in  which  the  license 

or  excise  license  of  the  offender  is  entered,  or  a  copy  of 

the  entries  therein   relating   to  the  license  or  excise 

license  of  the  offender,  certified  in  manner  prescribed 

by  this  Act,  te  be  produced  to  the  court  before  passing 

sentence;   and  after  inspecting  the  entries  therein  in 

relation  to  the  license  or  excise  license  of  the  offender, 

or  such  copy  thereof  as  aforesaid,  the  court  shall  declare, 

as  part  of  its  sentence,  whether  it  will  or  will  not  cause 

the  conviction  for  such  offence  to  be  recorded  on  the 

license  or  excise  license  of  the  offender,  and  if  it  decide 

that  such  record  is  to  be  made,  the  same  shall  be  made 

accordingly.  _ 

A  declaration  by  the  court  that  a  record  of  an  offence 
is  to  be  made  on  a  license  or  excise  license  shall  be 
deemed  to  be  part  of  the  conviction  or  order  of  the 
court  in  reference  to  such  offence,  and  shall  be  sub* 
ject  accordingly  to 'the  jurisdiotion  of  the  court  of 
appeal. 

A  direction  by  the  court  that  a  conviction  for  an 
offence  is  to  be  recorded  on  the  license  or  excise  license 
of  the  offender  shall,  for  the  purposes  of  the  principal 
Act,  be  deemed  equivalent  to  a  direction  or  requirement 
by  the  Act  that  such  conviction  is  to  be  recorded ;  and 
all  the  provisions  of  the  principal  Act  importing  that 
convictions  are  required  or  directed  by  the  Act  to  be 
recorded  on  the  license  or  excise  license  of  an  offender 
shall  be  construed  accordingly. 

Becord  of  82.  Where  a  licensed  person  or  a  spirit 

StaiteMUoBu'      gfocet  is  convicted  of  any  offence  against 

we  provisions  of  any  Act  for  the  time 


being  in  force  relating  to  the  adulteration  of  drink, 
such  conviction  shall  be  entered  in  the  proper  register 
of  licenses,  and  may  be  directed  to  be  recorded  on  the 
license  or  excise  license  of  the  offender  in  the  same 
manner  as  if  the  conviction  were  for  an  offence  against 
the  principal  Act,  and  when  so  recorded  shall  have 
effect  as  if  it  had  been  a  conviction  for  an  offoice 
against  the  principal  Act 

Regulations  at  to  entry  on  Premises. 

Conatable  to  28.  Any  constable  may,  for  the  purpose 

enter  on  premisea    .  '.  j  x     »•        ^u       ^  ■, 'J 

for  enforcement    of  preventing  or  detecting  the  violation 

of  Act.  of  any  of  the  provisions  of  the  principal 

Act  or  this  Act  which  it  is  his  duty  to  enforce,  at  all 

times  enter  on  any  licensed  premises  and  on  any  piemises 

kept  by  a  spirit  grocer,  and  on  any  premises  in  respect 

of  which  an  occasional  license  is  in  force. 

Every  person  who,  by  himself,  or  by  any  peison  in 

his  employ  or  acting  by  his  direction  or  with  nis  consent, 

refuses  or  fails  to  admit  any  constable  in  the  execution 

of  his  duty  demanding  to  enter  in  pursuance  of  this 

section,  shall  be  liable  to  a  penalty  not  exceeding  for 

the  first  offence  five  pounds,  and  not  exceeding  for  the 

second  and  every  subsequent  offence  ten  pounds. 

f**d''te'*i"*"f  ^*"  -A^oyjustioeof  the  peace,  if  satisfied 
liqnora Mld'or  by  information  on  oath  that  there  is 
kept  contrary  to  reasonable  ground  to  believe  that  any 
intoxicating  liquor  is  sold  by  retail  or 
exposed  or  kept  for  sale  by  retail  at  any  place  within  bis 
inrisdiction,  whether  a  building  or  not,  in  which  such 
liquor  is  not  authorised  to  be  sold  by  retail,  may  in  his 
discretion  grant  a  warrant  under  his  hand,  by  virtue 
whereof  it  shall  be  lawful  for  any  constable  named  in 
such  warrant,  at  any  time  or  times  within  one  month 
from  the  date  thereof,  to  enter,  and,  if  need  be  by  force, 
the  place  named  in  the  warrant,  and  every  part  thereof, 
and  examine  the  same  and  search  for  intoxicating  liquor 
therein,  and  sdze  and  remove  any  intoxicating  liquor 
found  therein  which  there  is  reasonable  ground  to 
suppose  is  in  such  place  for  the  purpose  of  unlawful 
sale  at  that  or  any  other  place,  and  ihe  vessels  containing 
such  liquor,  and  in  the  event  of  the  owner  or  occupier 
of  such  premises  being  convicted  of  selling  by  retail  or 
exposing  or  keeping  for  sale  by  retail  any  liquor  which 
he  is  not  authorised  to  sell  by  retail,  the  intoxicating 
liquor  so  seized  and  the  vessels  containing  such  liquor 
shall  be  forfeited. 

When  a  constable  has  entered  any  premises  in  pur- 
suance of  any  such  warrant  as  is  mentioned  in  this 
section,  and  has  seized  and  removed  such  liquor  as 
aforesaid,  any  person  found  at  the  time  on  the  premises 
shall,  until  the  contrary  is  proved,  be  deemed  to  have 
been  on  such  premises  for  the  purpose  of  illegally 
dealing  in  intoxicating  liquor,  and  be  hable  to  a  penalty 
not  exceeding  forty  shillings. 

Any  constable  may  demand  the  name  and  address  of 
any  person  found  on  any  premises  on  which  he  seizes  or 
from  which  he  removes  any  such  liquor  as  aforesaid,  and 
if  he  has  reasonable  ground  to  suppose  that  the  name  or 
address  given  is  false  may  examine  such  person  further  as 
to  the  correctness  of  such  name  and  address,  and  may,  if 
such  person  fail  upon  such  demand  to  give  his  name  or 
address,  or  to  answer  satisfactorily  the  questions  put  to 
him  by  the  constable,  apprehend  him  without  warrant, 
and  carry  him  as  soon  as  practicable  before  a  justice  of 
the  peace. 

Any  person  required  by  a  constable  under  tliis  section 
to  give  his  name  and  address  who  fails  to  give  the 
same,  or  gives  a  false  name  or  address,  or  gives  false 
information  with  respect  to  such  name  and  address, 
shall  be  liable  to  a  penalty  not  exceeding  five  pounds. 
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Miscellaneous. 
Drunken  ix''>™>       25.  Every  person  who,  in  any  highway 
tr'ncapiibie  of     Or  Other  public  place,  wiiether  a  building 
uidnR  ewe  of      or  not,  is  80  drunk  as  to  be  incapable  of 
'''"''^'  taking  care  of  himself,  may  be  detainol 

by  any  constable  until  he  can,  with  safety  to  himself,  be 
disohai^ed,  but  if  so  detained  be  shall  be  summoned  in 
due  course  to  answer  for  such  offence,  and  be  shall  not 
by  such  discbarge  be  relieved  from  the  liability  to  any 
penalty  to  which  he  is  subject. 

SniMtitction  26.  Whereas  b^  section  eleven  of  the 

"uatifeafof  principal  Act  it  is  provided  that  every 
CommisMonen  licensed  person  shall  cause  to  be  painted 
Ke'eime'aa  '""  fi^'^i  *"d  shall  keep  painted  or  fixed, 

respects  certain  on  the  premises  in  respect  of  which  his 
notices.  license  is  granted,  in  a  conspicuous  place 

and  in  such  form  and  manner  as  the  Commissioners  of 
Inland  Revenue   may  from   time  to  time  direct,  his 
name,  with  such  additions  as  in  the  said  Act  mentioned : 
And  whereas  it  is  expedient  to  substitute  in  the  said 
section  the  licensing  justices  for  the  Commiasioners  of 
Inland  Revenue :  Be  it  therefore  enacted, 
That  in  the  said  eleventh   section  the  expressions 
"licensing  justices"  shall  be  deemed  to  be  substi- 
tuted for  the  expression  "  Commissioners  of  Inland 
Revenue,"  and  the  word  "justices"  for  the  word 
"  Commlsuoners." 

Penaitjr  on  27.  If  during  any  period  during  which 

ra'p«m'i'S  *°y  pi'omises  are  rwjuired  under  the 
during  doting  provisions  of  the  principal  Act  to  be 
hours.  closed   any   person    is    found    on    such 

premises,  he  shall,  unless  he  satisfies  the  court  that  he 
was  an  inmate,  servant,  or  a  lodger  on  such  premises, 
or  a  bond  fide  traveller,  or  that  otherwise  his  presence 
on  such  premises  was  not  in  contravention  of  the 
provisions  of  the  principal  Act  with  respect  to  the 
closing  of  licensed  premises  and  premises  kept  by  a 
spirit  grocer,  be  liable  to  a  penalty  not  exceeding  forty 
shillings. 

Any  constable  may  demand  the  name  and  address  of 
any  person  found  on  any  premises  during  the  period 
during  which  they  are  required  by  the  provisions  of  the 
principal  Act  to  be  closed,  and  if  he  has  reasonable 
ground  to  suppose  that  the  name  or  address  given  is 
false,  may  require  evidence  of  the  correctness  of  such 
name  and  address,  and  may,  if  such  person  fail  upon 
such  demand  to  give  his  name  or  address,  or  such 
evidence,  apprehend  him  without  warrant,  and  carry 
him  as  soon  as  practicable  before  a  justice  of  ibe  peace. 

Any  person  required  by  a  constable  under  this  section 
to  give  his  name  and  address  who  fails  to  give  the  same, 
or  gives  a  false  name  or  address,  or  gives  false  evidence 
with  res{>ect  to  such  name  and  address,  shall  be  liable 
to  a  penalty  not  exceeding  five  pounds. 

Every  person  who  by  falsely  representing  himself  to 
be  a  traveller  or  a  lodger  buys  or  obtains  or  attempts 
to  buy  or  obtain  at  any  premises  any  intoxicating  liquor 
during  the  period  during  which  such  premises  are  closed 
in  pursuance  of  the  pnnoipal  Act  shall  be  liable  to  a 
penalty  not  exceeding  five  pounds. 

SsTing  u  to  28.  If  in  the  course  of  any  proceedings 

e^eUnn.  which  may  be  taken  against  any  person 

licensed  to  sell  anv  intoxicating  liquor  to 
be  consumed  on  the  premises  for  infringing  the  pro- 
visions of  the  principal  Act  relating  to  the  closing  of 
premises,  such  person  (in  this  section  referred  to  as  the 
defendant)  fails  to  prove  that  the  person  to  whom  the 
intoxicating  liquor  was  sold  (in  this  section  referred  to 
as  the  purchaser)  is  a  bond  fide  traveller,  but  the 
justices  are  satisfied  that  the  defendant  truly  believed 


that  the  purchaser  was  a  bonft  fide  traveller,  and  further 
that  the  defendant  took  all  reasonable  precautions  to 
ascertain  whether  or  not  the  purchaser  was  such  a 
traveller,  the  justices  shall  dismiss  the  case  as  against 
the  defendant,  and  if  they  think  that  the  purchaser 
falsely  represented  himself  to  be  a  bonft  fide  traveller, 
it  shall  be  lawful  for  the  justices  to  direct  prooeedings 
to  be  instituted  against  such  purchaser  under  the  next 
preceding  section  of  this  Act. 

A  person  for  the  purposes  of  this  Act  and  the  prin- 
cipal Act  shall  not  be  deemed  a  bonfl  fide  traveller 
unless  the  place  where  he  lodged  during  the  preceeding 
night  is  at  least  three  miles  distant  from  the  place 
where  he  demands  to  be  supplied  wich  liquor,  such 
distance  to  be  calculated  by  the  nearest  public  thoron|^- 
fare. 

Supply  of  29.  No  person  keeping  a  house  licensed 

uquon^ftef  ^OT  the  sale  of  any  intoxicating  liquor  to 
hours  to  printo  be  consumed  on  the  premises  shall  be 
friends.  liable  to  any  penalty  for  supplying  intoxi- 

cating liquors  after  the  hours  of  closmg  to  private 
friends  bonft  fide  entertained  by  him  at  his  own  expense. 

i^toJaritdtcUon  30.  Wherever  "The  Towns  Improve- 
iriMvl.S;  «nent  (IreUnd)  Act,  1854,"  or  any  Local 
e.  103.  Act  incorporating  the  said  Act  in  whole 

or  in  part,  is  in  force  in  any  town  or  place,  any  person 
empowered  for  the  purposes  of  the  said  Act  or  of  such 
Local  Act  to  act  as  a  justice  of  the  peace  within  the 
boundaries  of  such  town  or  place  shall,  notwithstanding 
anything  in  the  principal  Act  to  the  contrary,  have  aU 
and  the  same  jurisdiction,  power,  and  authority  to  hear 
and  determine  charges  for  offences  committ^  within 
the  boundaries  of  such  town  or.  place  against  section 
twelve  of  the  principal  Act  as  any  justice  of  the  peace 
having  jurisdiction  in  that  beh^f,  and  may  for  such 
purpose  sit  alone  or,  in  his  own  court,  together  with  any 
justice  or  justices  of  the  peace,  according  as  the  offence 
against  the  said  section  may  be  tried  by  one  or  by  two 
or  more  justices,  or  any  justice  or  jnstioes  in  petty 
sessions  of  the  peace. 

The  penalty  imposed  by  such  justice  or  justices,  or 
by  the  justices  in  petty  sessions  in  every  sudi  town  or 
place  as  aforesaid,  and  in  every  town  in  which  the  Act 
of  the  session  of  the  ninth  year  of  the  reign  of  King 
George  the  Fourth,  chapter  eighty-two,  is  in  force  for 
any  such  offence  committed  within  the  boundaries  of 
such  town  or  place,  shall  be  enforced  as  penalties  are 
by  the  Towns  Improvement  (Ireland)  Act,  1854,  or 
such  Local  Act,  or  such  Act  of  the  ninth  year  of  King 
George  tbe  Fourth,  chapter  eighty-two,  respectively 
directed  to  be  enforced,  and  shall  be  applied  in  manner 
prescribed  by  the  Towns  Improvement  (Ireland)  Act, 
1854,  for  the  purposes  of  such  of  the  said  Acta  as  is  in 
force  within  such  town  or  place. 

Nothing  in  this  section  shall  apply  to  the  police 
district  of  Dublin  metropolis. 

*"' of™rrncr' 1  ^''  Sub-section  four  of  section  fifty- 
Act  m  to'^ivteM*  two  of  the  principal  Act  is  hereby 
from  custody  In  repealed,  and  iu  lieu  thereof  the  foUow- 
cMBe  of  tppesL      jj,g  provision  shall  be  substituted ;  viz., 

When  the  appellant  is  in  custody,  and  shall  enter  into 
such  recognizances  with  suretit^  approved  by  the  justice 
in  manner  by  said  Act  provided,  or  shall  give  such 
other  seciunty  as  by  said  Act  provided,  the  justice  shall 
release  him  from  custody. 

Soramons^  f  ^^-  ^"  ^^^  police  district  of  Dublin 
Dublin  "    metropolis  a  divisional  justice  may  issue 

metropolis,  a  summons  for  any  offence   under  the 

principal  Act  or  this  Act,  or  any  Act  relating  to  the 
sale  of  any  intoucating  liquor,  upon  any  information  or 
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comt>]sint,  either  on  oath  or  not,  or  in  writing  or  not, 
as  auch  justice  shall  see  fit. 

Licenwtobe  3S.  Every  holder  of  a  license,  excise 

produced  in         license,  wholesale  beer  dealer's  license,  or 

order  of  exemption  made  under  this  Act, 

who  on  being  required  by  any  recorder  or  court  of 

Quarter  sessions  on  the  hearing  of  any  appeal,  or  by  a 
ivisional  justice  or  justice  of  the  peace  on  the  hearing 
of  any  summons  or  complaint,  shall  not  produce  and 
deliver  such  license,  excise  license,  wholesale  beer 
dealer's  license,  or  order  to  be  read  and  examined  by 
such  recorder,  court,  or  justice  respectively,  shall  be 
subject  to  a  penalty  not  exceeding  ten  pounds,  whether 
it  shall  or  shall  not  be  stated  in  any  summons  that  snch 
production  will  be  required. 

UaMllty  In  34.  Every  holder  of  any  excise  license 

JSflnctlleensei  along  with  any  other  license  or  licenses, 
and  every  holder  of  several  licenses,  shall 
be  subject  to  the  provisions  of  the  principal  Act  and 
this  Act  in  respect  of  each  such  license. 

ETideneeof  55.  Every  entry  in    any    register  of 

lIn«""nT?ciSSni.  licenses  of  any  license,  excise  license, 
wholesale  beer  dealer's  license,  certificate, 
or  exemption  order,  and  of  any  conviction  ordered  to 
be  recorded  on  a  license  or  on  an  excise  license,  shall 
for  every  purpose  be  evidence  of  such  license,  excise 
license,  wholesale  beer  dealer's  license,  certificate, 
exemption  order,  and  conviction  respectively,  and  every 
entry  in  any  book  kept  in  a  police  court  or  in  any  petty 
sessions  order  book  of  any  conviction  or  order  under 
the  principal  Act  or  this  Act,  or  either  of  them,  and 
any  copy  of  such  entry  purporting  in  every  such  case 
(except  that  of  a  petty  ses:*ions  order  book)  to  be  signed 
and  certified  as  a  true  copy  by  the  person  to  wnose 
custody  such  register  or  book  is  intrusted,  and  in  the 
case  of  a  petty  sessions  order  book  purporting  to  be 
certified  by  a  justice  of  the  peace,  pursuant  to  "  The 
Petty  Sessions  (Ireland)  Act,  1851,  section  twenty- 
one,  and  form  (I  a)  in  the  schedule  thereto,  shall  for 
every  purpose  be  evidence  of  such  conviction  and  order 
respectively ;  and  an^  such  entry  or  any  such  copy  of 
such  entry  of  a  conviction  ordered  to  be  recorded  on  a 
license  or  excise  license,  which  license  or  excise  license 
shall  not  be  produced  when  required  by  a.xyy  recorder, 
court  of  quarter  sessions,  divisional  justice,  or  justice  of 
the  peace,  shall  be  conclusive  evidence  that  such  con- 
viction was  duly  recorded  on  such  license  or  excise 
license. 

36.  Any  copy  or  certificate  of  any 
license,  or  of  any  excise  license,  or  of 
any  wholesale  beer  dealer's  license,  purporting  to  be 
signed  and  certifie'd  as  a  true  copy  or  certificate  by  any 
officer  in  that  behalf  appointed  by  the  Commissioners 
of  Inland  Revenue,  shall  for  every  purpose  be  conclusive 
evidence  of  such  license  or  excise  license. 

Detiimans.  37.  In  the  principal  Act  and  in  this 

Act  the   following  terms  have  the  meanings  hereby 
assigned  to  them  respectively,  unless  there  be  something 
in  the  subject  or  context  repugnant  thereto ;  namely, 
"Towna."  "  Town"  shall  mean  and  include — 

Any  parliamentary  or  municipal  borough  ; 

Any  town  having  commissioners  under  an  Act 
passed  in  the  session  of  Parliament  held  in  the 
ninth  year  of  the  reign  of  King  Oeorge  the 
Fourth,  intituled  ".\n  Act  to  make  provision 
"  for  the  lightuig,  cleansing,  and  watching  of 
"  cities  and  towns  corporate,  and  market  towns 
"  in  Ireland,  in  certain  cases ; " 


Evidence  of 
liceuM. 


Any  town  having  municipal  commissioners  nader 
an  Act  passed  in  the  session  of  Parliament 
held  in  the  third  and  fourth  years  of  the 
reign  of  Her  present  Majesty  Queen  Victoria, 
intituled  an  "  An  Act  for  the  regulation  of 
"municipal  corporations  in  Ireland;" 
Any  town  having  town  commissioners  or  com- 
missioners under  the  Towns  Improvement  Act, 
1854,  or  under  any  Local  and  Personal  Act: 
ente."  "  License  "  shall  mean  any  license  for 

sale  of  any  intoxicating  liquor  granted  by  an  officer 
of  excise  in  Ireland  upon  production,  in  the  police 
district  of  Dublin  metropolis,  of  a  certificate  of  the 
recorder  of  the  city  of  Dublin,  or  of  a  divisional 
justice,  and  elsewhere  of  a  certificate  of  any  recorder 
of  a  city  or  borough,  or  of  justices,  under  the 
provisions  of  any  Act  now  or  hereafter  requiring 
such  certificate,  but  shall  not  include  an  excise 
license  as  d^ned  by  section  eighty-one  of  the 
principal  Act,  or  a  wholesale  beer  dealer's  license, 
as  hereinafter  defined: 

"  Wholesale  beer  dealer's  license  "  shall 
mean  a  license  to  any  person  not  being 
a  brewer  of  beer,  authorising  the  sale  of  strong 
beer  only  in  casks  containing  not  less  than  four 
and  a  half  gallons  imperial  measure,  or  in  not  less 
than  two  dozen  reputed  quart  bottles  at  one  time, 
to  be  drunk  or  consumed  elsewhere  than  on  the 
premises  of  such  person : 

"  Occasional  license "  shall  mean  a 
license  to  sell  beer,  spirits,  or  wine 
granted  in  pursuance  of  the  13tb  section  of  the 
Act  of  the  twenty-fifth  and  twenty-sixth  years  of 
the  reign  of  Her  present  Majesty,  chapter  twenty- 
two,  and  section  five  of  the  Act  of  the  session  of 
the  tiventy-seventh  year  of  the  reign  of  Her 
present  Majesty,  chapter  eighteen,  and  the  Acta 
amending  the  same  in  relation  to  the  licenses 
therein  mentioned,  or  of  any  of  such  Acta : 


"  Wbolenle  beer 
dealer's  lloeiiM." 


^Ooculonal 
Uoenie." 


"Nev  IloeDM,' 


"Uceiuing 
Jiutieca." 


'  New  license,"  "  new  excise  license," 
and  "  new  wholesale  beer  dealer's 
license"  shall  mean  respectively  a  license,  excise 
license,  and  wholesale  beer  dealer's  license  granted 
in  respect  of  premises  in  respect  of  which  a  similar 
license  has  not  theretofore  been  granted,  or,  if 
granted,  has  been  annulled  or  has  not  been  in 
force  during  the  preceding  six  months : 

The  term  "  licensing  justices "  shall 
mean  as  to  licenses  granted  in  pur- 
suance of  certificates  granted  at  quarter  sessions, 
and  as  to  renewals  or  transfers  of  such  licenses, 
the  justices  or  authority  empowered  to  grant  such 
certificates  at  quarter  sessions,  and  as  to  other 
licences,  excise  licenses,  and  wholesale  beer  dealers 
licenses  the  justices  or  justice  empowered  to  grant 
certificates  for  the  same  respectively : 

"  Roister  of  licenses  "  shall  mean  the 
list  or  register  directed  to  be  kept 
by  this  Act : 

The  term  "  clerk  to  the  licensing  jus- 
tices" shall  mean  the  person  who 
keeps  the  register  of  licenses : 
And  the  principal  Act  shall  be  construed  as  if  the 
meanings  by  this  Act  assigned  to  the  terms  "  license," 
"  licensing  justices,"  "register  of  licenses,"  and  "clerk 
to  the  licensing  justices"  were  respectively  substituted 
in  the  seventy-seventh  section  of  the  Licensing  Act, 
1872,  for  the  respective  meanings  thereby  assi^ed  to 
'  the  same  terms. 


"  Reglrter  of 
lloeuea." 


"Clerk  to  the 

licemliig 

JuMleea." 
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^t—^  38.  From  and  after  the  commenceineiit 

of  this  Act  there  shall  be  repealed  the  seutioiis  of  the 
principal  Act  relating  to  the  following  matters;  that 
IS  to  say, 

(I.)  Sections  nineteen  to  twenty^two,  both  indosive, 
relating  to  adulteration,  and  the  first  schedule 
to  the  principal  Act; 

(2.)  Section  thirty-five,  relating  to  entry  on  premises 
by  constables ;  and 

(3.)  So  madi  of  sections  five,  six,  thirteen,  fourteen, 
sixteeai,  seventeen,  eeventy-eight,  eighty-three, 
and  eighty-four  aa  relates  to  the  records  of  con- 
victions on  licenses ; 

(4.)  The  last  paragraph  of  section  fifty-six,  ban- 
ning with  the  words  "In  a  county  the  justices," 
to  the  end  of  the  section ;  and  also  section  fifteen 
of  the  Act  of  the  session  of  the  fifty-fifth  year 
<tf  the  reign  of  King  George  the  Third,  chapter 
one  hundred  and  four,  except  so  far  as  the  same 
applies  to  spirituous  liqnors  which  shall  be  used 
and  consumed  in  the  house,  shop,  or  premises  in 
which  the  same  are  sold. 
Provided  that  the  repeal  enacted  in  this  Act  shall  not 

affect — 

(1.)  Anything  daly  done  or  suffered  under  any 
enactment  hereby  repealed : 

(2.)  Any  right  or  privilege  acquired  or  any  liability 
incurred  under  any  enactment  hereby  repealed : 

(9.)  Any  penalty,  forfeiture,  or  other  punishment 
incurred  or  to  be  incurred  in  respect  of  any 
offence  against  any  enactment  hereby  repealed. 


SCHEDULE  ^A.) 
Form  of  Notice. 

To  the  Clerk  of  the  Peace  for  the  county  [or  mty  or  town] 
of 
Take  notice,  I  have  obtained  a  [licenfie,  early-cl'<sing 
licenee,  or  six-day  license,  at  the  catt  may  be]  to  sell  spirits, 
beer,  and  cider  by  retail  up  to  the  day  of 

18        ,  and  I  reqmre  you  to  enter  ray  name 
and    the  dencription   of   my  house  in  the  Bugistrar    of 
Licenses  as  follows  : — 
Christian  name  of  trader. 
Surname  of  same. 
Place  (if  abode  of  same. 
Description  or  sign  of  hoase  and  premiHes. 
Name  uf  towuland  [or  in  citia,  touint,  or  villaya,  name  of 

strtfet  and  number  therein]. 
Petty  sessions  diatrict  where  house  dtnate. 
ChriHtian  name  of  owner  of  house. 
Bumame  of  same. 
Address  of  same. 

Datwl  day  of  18 

Trader's  name. 

Cap.  LXx! 

An  Act  to  amend  the  Law  relating  to  the 
Valuation  of  Rateable  Property  in  Ireland. 
[7M  Auguat  1874.] 
WHEREAS  by  an  Act  passed  in  a  session  of  Parlia- 
i»  A  is  Viet  >'>^ot  held  in  the  fifteenth  and  sixteenth 
e.  83.  years    of    the    reign    of    Her    present 

a»vS!*'t        Majesty,   chapter   sixty-three,   and   one 
^  other  Act  passed  in  the  seventeenth  year 

of  the  reign  of  Her  said  Majesty,  chapter  eight,  and  one 
other  Act  passed  in  the  twenty-third  year  of  the  reign 
of  Her  said  Majesty,  chapter  four,  various  provisions 
were  made  for  the  annual  revidon  of  the  valuation  of 
rateable  propertv  in  Ireland,  and  for  payment  of  the 
expenses  thereof  and  it  is  expedient  to  amend  said 
Acts  as  herein-after  mentioned : 

Be  it  enacted,  &c: 


i^*  i^"^' Com-  1.  The    Commissioner   of  Valuation, 

?n!*auryto&z  '^'^  oU   Other    persons   acting    in    the 

asurietsnd  execution  of  the  said  Acts,  snail,  any- 

aUowuiees.  jy^g  j„  jj,g  gj^;  j  ^^^g^  q,  ^^y  of  them,  to 

the  contrary  notwithstanding,  be  paid  out  of  moneys  to 
be  voted  by  Parliament  snch  salary  and  allowances  for 
travelling  and  other'expenses  as  the  Lords  Cutnmis- 
sioners  of  Her  Majesty's  Treasury  shall  think  tiiir  and 
reasonable  and  from  time  to  time  direct,  and  shall  be 
entitled  to  such  snperannnation  or  other  allowance,  and 
upon  such  conditions  as  are  provided  by  the  "  Super- 
annuation Act,  1659,"  for  persons  who  shall  have 
served  in  an  established  capacity  in  the  permanent 
Civil  Service  of  the  State. 

C"""**"  *»  2.  Each  county  shall  repay  to  the  said 

Umt'of  e:^iue  Commissioners,  in  respect  of  the  expense 
of  annual  revi-  of  such  annual  revision  incurred  from  and 
ta  Sa.SI2^°**  after  the  first  day  of  July  one  thousand 
eight  hundred  and  seventy-four,  the 
annual  sum  stated  in  relation  to  such  county  in  the 
schedule  to  this  Act  annexed;  said  sum 'to  be  presented 
and  levied  by  the  respective  grand  juries  for  each 
county,  in  equal  moieties,  at  the  spring  and  summer 
assizes  in  each  year,  save  in  the  county  of  Dublin,  in 
which  county  the  annual  amount  to  be  repaid  shall  be 
presented  by  the  finance  committee  in  one  sum  at  the 
usual  time  for  making  preseutinents  for  said  county, 
and  shall  be  levied  by  equal  muiutics  in  each  year. 

Onuid  juries  to  8.  The  grand  juries  of  the  respective 
preaent.  counties    in    Ireland,  and    the    finance 

committee  for  the  county  of  Dublin,  shall  and  they  are 
hereby  required  (without  application  to  prc.'<cntment 
sessions)  to  present,  levy,  and  raise  in  manner  afore- 
said the  respective  sums  stated  in  the  schedule  to  this 
Act  annexed  as  payable  by  each  county ;  and  in  case 
the  grand  jury  of  any  county,  or  the  finance  committee 
of  the  county  of  Dublin,  shall  refuse  or  neglect  to  make 
any  such  presentment,  the  judge  or  judges  pi-esidin^  at 
the  assizes  or  presenting  term  at  which  such  grsml  junr 
or  finance  committee  shall  have  so  refused  or  neglected, 
or  at  any  subsequent  assize  or  presenting  term,  shall 
order  the  amount  to  be  placed  on  the  levy,  and  raised 
as  if  the  same  had  been  duly  presented ;  and  when  and 
so  soon  as  any  sum  so  presented  or  ordered  as  aforesaid 
shall  bo  levied  and  raised,  the  same  shall  be  paid  over 
by  the  treasurer  of  each  county  to  the  supply  account 
of  Her  Majesty's  Paymaster  General  at  the  Bank  of 
Ireland,  or  shall  be  brought  to  the  public  account  in 
such  other  manner  as  the  Lords  Cumiuisnoners  of  Her 
Majesty's  Treasury  may  from  time  to  time  direct. 

Repeal  of  4.  from  and  after  the  passing  of  this 

torAcT'"***"  Act  the  followinB  portions  of  the  said 
recited  Acts  shaU  be  and  the  same  are 
hereby  repealed,  save  as  to  any  act  heretofore  done 
thereunder,  and  save  as  to  the  presenting,  levying,  and 
repayment  by  the  respective  counties  and  cities  of  one 
moiety  of  all  sums  expended  previous  to  the  first  day  of 
July  next  in  carrying  the  provisions  of  the  said  Acta, 
or  any  of  them,  into  execution ;  that  is  to  say,  fifteen 
and  sixteen  Victoria,  chapter  sLxtv-tbree,  sections  thirty- 
six,  thirty -seven,  thirty-eight,  thirty-nine,  and  forty; 
twenty-three  Victoria,  chapter  four,  sections  five  and 
eight. 

Commeneenient  5.  This  Act  shall  take  effect  from,  the 
m^oittitio     ^^    ,       ^f  j^iy   ^„g    thousand   eight 

hundred  and  seventy-four,  and  may  be 
cited  for  all  purposes  as  the  "Valuation  (Ireland) 
Amendment  Act,  1874;"  and  the  unrepealed  portions 
of  the  said  recited  Acts,  and  this  Act,  shall  be  construed 
and  be  deemed  and  taken  as  one  Act. 
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Showing  the  Ajhdal  Sav b  payable  by  CoDHTixa  from  and  after  the  Ut  July,  1874,  in  respect  of  Aivqal  BmsmB. 


ComtlM. 

For  Aannal 
Kerision. 

CoontleL 

For  Animal 
BevMon. 

PioviHOB  or  LmrenB:— 
Carlow 

Drogheda,  Town  of    • 
DuUin 
Dublin  City 
Kildare       • 
Kilkenny    - 
K'dkenny  City 
King's  Connty 
Longford    • 
Louth 
Meath 

Queen'*  County 
Weotmeath 
Wexford     • 
Wicklow     - 

£ 
75 
20 
380 
200 
160 
185 
25 
145 
140 
105 
180 
146 
165 
196 
176 

PBOVIirci  Of  CoNHAtJOHT:— 
Galway    •                - 
Galway,  Town  of    • 
Leitrim    .                .                -                - 
Mayo       .... 
Roscommon 
Sligo        .... 

Total  for  Connanght 

Pbotikoi  of  Ulstbb:— 

Antrim,  including  Borough  of  Belfast    - 

Carrickfergus,  Town  of 

Cavan       .... 

Donegal    -                 •                 .                 . 

Down,  iooloding  Bnrongh  of  Belfast 

Ferinaoagb 

Londonderry 

Monagban                ... 

"Tyrone     .... 

Total  for  Dbter  - 

Total  for  Ireland 

£ 

440 
80 
190 
860 
230 
210 

£1,450 

430 

215 

10 

200 

sso 

Total  for  Lrinster  - 

£2,285 

S9& 
180 

Pbovinci  07  Munbtkb: — 
Clare 
Cork 

Cork  City  - 
Kerry 
Limerick    - 
Limerick  City 
Tipperary  (North  Riding) 
Tipperary  (South  Ridmg) 
Waterford  - 
Waterford  City 

25S 
506 

76 
295 
340 

40 
180 
205 
190 

35 

205 
140 
270 

£2,275 

£8,000 

Total  for  Munstar  - 

£1,990 

Cap.  LX: 

An  Act  to  authorise  "  The 
gation   Trustees"   to  d 
Navigation  in  the  distri 
Mask,  and  Corra. 

WHEREAS  an  Act  was  passed 
ment  holden  in  the  nineteenth 
Her  Majesty,  chapter  sixty-twc 
"provide   for  the  maintenano 
♦Mn  connexion  with  drainage 
"provision    in   relation     to    \ 
"Ireland:" 

And  whereas  under  and  by  ' 
«f  the  said  Act  the  trustees  ol 
mentioned   are  empowered   to 
gation  in  manner  therein  provic 

And  whereas  it  is  expeoient 
disposal  thereby  nven,  so  far 
Lough    Corrib   Navigation    1 
provided : 

Be  it  therefore  enacted,  &c : 

P«wertoN»Tl-           1.  It  ghajl  be 
S^f^^Sr    Comb    Navigaf 
D*Tiguioii.         with  the  consent 
the  counties  of  €ralway  and  Ma 
the  town  of  Galway,  signified 

sa. 

Lough  Coi 

ispose  of  F 

et  of  Long 

[7th  Aus 

in  the  sessio 
and  twentie 
),  intituled  ' 
e  of  naviga 
and  to  nu 
vorks    of    < 

rirtue  of  th 
any  naviga 
dispose  of 

led: 

to  enlarge  tb 
as  the  sam 

rustees,  as 

lawful  for 
on    Trustee 

of  the  gnu 
yo,  and  of  tl 

by  resoiuti 

rrib  Navi- 
art  of  the 
hs  Corrib, 
lust  1874.] 

n  of  Parlia- 
th  years  of 
An  Act  to 
tions  made 
ike  further 
Irainage    in 

9  provisions 

tion  therem 

such  navi- 

6  powers  of 
e  affect  the 
herein- after 

•                       • 

the  Lough 
s,    by    and 
id  juries  of 
le  county  of 
aaa  of  such 

grand  juries  at  any  assizes,  to  let  or  lease,  sell,  convey, 
transfer,  and  assign  to  any  person  or  persons  wilitng  to 
become  tenant  of,  or  to  purchnsn  the  same,  subject  to 
such  terms  and  conditions  as  the  Lord  Lieutenant  in 
Council  may  from  time  to  time  direct,  all  that  part  of 
the  said  navigation  consisting  of  the  channel  or  canal, 
with  the  looks,  weirs,  materials,  and  other  works,  with 
all  rights  and  appurtenances  thei-eunto  belonging,  situate 
between  Lough  Mask  and  Lough  Corrib,  or  any  portion 
or  portions  thereof. 

B«oei|.torftti«e      2.  The  receipts  of  the  said  trustees 
wumfiicient"  ""der  their  seal  and  the  hands  of  any 
dtacharges.          three  or  more  of  them  for  any  purchase 
moneys  thereof  shall  be  sufficient  dischai^es  for  the 
same,  and  such  moneys  shall  be  paid  to  the  treasurers 
of  the  respective  coimties  which  or  any  baronies  or 
townlands  in  which  contributed  to  the  expense  of  the 
construction  of  such  navigation,  in  the  proportions  in 
which  such  counties,  baronies,  and   townlands  con- 
tributed theretoi,  to  be  placed  by  such  treasurers  respec- 
tively to  the  credit  of  their  respective  couniios  or  such 
baronies  or  towulunJs  therein  as- aforesaid. 

Coniuuons  of          3.  gave  as  in  and  by  any  such  lease  or 
or  »aio.        conveyance  may  be  provided,  the  person 
or  persons  so  leasing  or  purchasing  any  portion  of  said 
navigation  shall  not  be  liable  or  subject  to  any  of  the 
control,  restrictions,  or  coBditkms  in  said  recited  Act 
mentioned. 
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Cap.  LXXn. 

An  Act  to  explain  and  amend  the  Fines  Act 
(Ireland),  1851,  and  for  other  purposes  re- 
lating thereto.  [7tk  Auyust  1874.] 

WHEREAS  br  section  ten  of  the  Fines  Act  (Irriand), 
1851,  proTisions  were  made  for  the  estreat  of  reco^- 
nizaneea,  and  doubts  have  arisen  as  to  whether  the  said 
provisions  extend  to  sureties  as  well  as  to  principal 
parties,  and  it  is  expedient  to  remove  the  said  doubts : 

And  whereas  quarterly  and  monthly  returns  of  pro- 
ceedings in  petty  sessions,  and  of  the  appropriation  of 
fees,  fines,  and  penalties,  are  now  by  law  required  to  be 
made  by  clerks  of  petty  sessions  in  Ireland,  and  by 
reason  of  such  montbly  returns  such  quarterly  returns 
are  unnecessary,  and  it  is  expedient  that  the  same  should 
cease  to  be  made: 

And  whereas  it  is  expedient  to  make  provision  for 
the  recovery  of  penalties  and  with  respect  to  offences  in 
certain  cases:  , 

Be  it  therefore  enacted,  &c. :        .  .         .  . 

Shwtutie.  1.  This  Act  may  be  cited  for  all  pur- 

poses as  the  Fines  Act  (Ireland),  1851,  Amendment 
Act,  1874,  and  the  said  Act  and  this  Act  may  be  cited 
together  for  all  purposes  as  "  The  Fines  Acts  (Ireland), 
1851-1874." 

MMoing  of  2.  It  is  hereby  declared  that  the  pro- 

FinesAet"  visions  of  section  ten  of  the  Fines  Act 
(ireUnd),  18S1,  (Ireland),  1851,  extend  and  authorise  the 
explained.  assistant  barrister,  recorder,  or  oluurman 

therein  mentioned,  whenever  he  orders  that  any  recog- 
nizance which  shall  have  been  entered  into  by  any 
person  or  persons  as  surety  or  sureties  for  any  principal 
party  shall  be  forfeited,  in  such  .order  to  state  with 
respect  not  only  to  such  principal  party  but  also  to  such 
surety  or  sureties  the  amounts  of  such  forfeiture,  and  to 
direct  a  warrant  or  warrants  to  iss>je  to  levy  such 
amounts  respectively  from  such  surety  or  sureties  in  like 
manner  as  other  penal  sums  are  directed  to  be  levied  by 
the  said  Act. 

v^'Ia^I  '•  ■^'™™  ""^  ■'*^  *®  passing  of  this 
w.  4.  e.  84  •. «.    ^^  section  four  of  the  Act  passed  in  the 

session  of  Parliament  held  in  the  sixth  and  seventh 

years  of  the  reign  of  His  late  Majesty  William  the 

Fourth,  chapter  thirty-four,  relating  to  quarterly  returns 

by  clerks  of  petty  sessions,  shall  be  and  the  same  is 

hereby  repealed. 

■App']'^""™  "'  4-  Every  penalty  recovered  in  respect 
Mwn afGa°va7.  ''^  offences  committed  within  the  limits 
of  the  Gal  way  Town  Improvement  Act, 
185.3,  against  section  twelve  of  the  Licensing  Act,  1872, 
as  applied  to  Ireland,  shall  be  applied  as  follows : — Une 
half  of  such  penalty  shall  go  to  the  infcrmer,  and  the 
remainder  to  the  town  commissioners,  and  if  the  town 
commissioners  be  the  informers,  they  shall  be  entitled 
to  the  whole  of  said  penalty. 

Mode  of  recover-  s.  Where  by  any  Act  now  in  force  or 
^.^"cerutn  hereafter  to  be  passed  it  is  enacted  that 
one*.  penalties,  offences,  or  proceedings  th«%- 

nnder  may  be  recovered,  prosecuted,  or  taken  in  a 
summary  manner,  and  no  further  provision  with  reepect 
thereto  is  contained  in  such  Act,  then  such  penalties, 
offences,  and  piticecdiiigs  shall  lie  rudivemble,  iniiy  be 
prosecuted,  or  taken  with  n>s|M!ct  to  the  )H>llce  district 
of  Dublin  iiieir  pulis,  »ubji'ut  miiU  iiix'uriling  to  the 
provi>ions  of  any  .\ct  regulating  the  powers  and  duties 
of  justices  of  tht!  iH-acc  fur  such  district,  or  of  the  police 
of  such  district :  anil  with  respect  to  other  parts  of 
Ireland,  before  a  justice  or  ju-stices  of  the  peace  s'.ttiiig 


in  petty  sessions,  subject  and  according  to  the  provisions 
of  "The  Petty  Sessions  (Ireland)  Act,  1851,''  and  any 
Aet  amending  the  same. 


Cap.  LXXin. 

An  Act  to  amend  the  Law  relating  to  the  Payment 
to  and  Repayment  by  the  Commissioners  for 
the  Reduction  of  the  National  Debt  of  Moneys 
received  in  and  to  the  aceonnts  relating  to  the- 
Post  OfiSce  Savings  Bank. 

[7th  AvgtcsC  1874.] 

Cap.LXXTV. 

An  Act  to  amend  the  Law  respecting  certain 
Receipts  and  Expenses  connected  with  Private 
Lunatic  Asylums  in  Ireland. 

[7th  August  1874.] 

WHEREAS  tmder  the  Private  Lunatic  Asylaais 
6  *«  Vict.  c.  118  (Ireland)  Act,  1842,  and  the  Act  amend- 
8  A  >  Vict.  ing  the  same,  the  moneys  received  for 

c.  107.  a.  13.  licenses  to  keep  a  private  limatic  asylum 
in  Ireland  are  required  to  be  paid  by  the  clerks  of  the 
peace  to  the  inspectors  of  lunatics,  and  to  be  accounted 
for  by  such  inspectors,  and  certain  expenses  are  directed 
to  be  paid  out  of  such  moneys,  and  in  case  of  a  defi- 
ciency out  of  the  Consolidated  Fund,  and  it  is  expedient 
to  make  other  provision  with  respect  to  the  said  moneys 
and  expenses: 
Be  it  therefore  enacted,  &c. :     . 

Couatraetion  and  ] .  This  Act  shall  be  construed  as  one 
abort  tlUe  of  Act  ^j^^  ^^^^  ^^^  ^(  ^^  g^i„„  ^f  q,^  ^^^ 

and  sixth  years  of  the  reign  of  Hur  present  Majesty, 
chapter  one  hundred  and  twenty-three,  (which  Act  may 
be  cited  as  the  Private  Lunatic  Asylums  (Ireland)  Act, 
1842,)  and  this  Act  together  with  that  Act  may  be 
cited  as  "  The  Private  Lunatic  Asylums  (Ireland)  Acts, 
1842  and  1874;"  and  this  Act  may  be  cited  separately 
as  the  Private  Lunatic  Asylums  (Ireland)  Act,  1874. 

Accoonting  for  2.  All  moneys  paid  for  a  license  to  keep 
n<S!rM«'aud  »  house  for  'the  reception  of  lunatics 
pajrment  of  ex-  granted  in  pursuance  of  the  Private 
the^n""*""  Lunatic  Asylums  (Ireland)  Act,  1842, 
shall  be  accounted  for  and  paid  into  the 
receipt  of  the  Exchequer,  and  carried  to  the  Consolidated 
Fund  by  such  persons  and  in  such  manner  as  the  Com- 
missioners of  ller  Majesty's  Treasury  may  from  time  to 
time  direct. 

All  fees,  travelling  expenses,  and  allowances  directed 
by  the  Private  Lunatic  Asylums  (Ireland)  Act,  1842, 
to  be  paid  by  the  inspectors,  and  all  travelling  and  other 
expenses  incurred  by  the  inspectors  in  the  execution  of 
that  Act,  shall,  where  the  amount  or  scale  thereof  has 
been  sanctioned  by  Uie  Cotnmissionera  of  Her  Majestjr's 
Treasury,  be  paid  out  of  moneys  provided  by  Parha- 
ment. 

Reffi.  3.  The  Act  mentioned  in  the  schedule 

to  this  Act  is  hereby  repealed  to  the  extent  in  the  third 
column  of  that  sch^ule  mentioned :  Provided  that  this 
repeal  shall  not  affect  anything  done  or  suffered'  before 
the  passing  of  this  Act  under  the  enactments  hereby 
repealed ;  and  that  anything  done  before  the  passing  of 
this  Act  with  the  sanction  of  the  Commissioners  of  Her 
Majesty'^  Treasury,  or  of  Her  Majesty's  Paymaster- 
Greneral,  which  woold  have  been  lawful  if  this  Act  had 
then  passed,  shall  be  deemed  to  have  been  iawAil  and 
duly  done. 
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SCHEDULE. 
Act  Sepuud. 


Title 

Extent  of 
Bei»al 

6ft6Viet 
0.123. 

An  Act  for  amending  until  the 
fint  da;    of    Angiut    one 
thoosand  eight  hundred  and 
for^-five,  and  nntil  the  end 
of  tbe  thm  next  sesHion  of 
Parliament,  tbe  law  relating 
to  private  lunatic  asvlums  in 
Iieluid. 

Sections  one, 
nine,   ten, 
and  forty- 
one. 

Cap.  LXXV. 

An  Act  to  explain  the  Vaccination  Act,  1871. 

[7th  August  IST-l.] 

WHEREAS  by  section  five  of  the  Vaccination  Act, 
MASSTiet  1671,  it  is  enacted,  amongst  other 
c  M.  a  A.  things,  that,  subject  to  the  provisions  of 

that  Act,  the  Local  Government  Board  shall  have  the 
same  powers  with  respect  to  guardians  and  vaccination 
officers  in  matters  relating  to  vaccination  as  they  have 
with  respect  to  guardians  and  officers  of  guardians  in 
matters  relating  to  the  relief  of  the  poor,  and  may  make 
rules,  orders,  and  regulations  aocordmgly ; 

And  whereas  donbu  are  entertains  whether  the 
Local  Government  Board  are  empowered  under  the  said 
Act  to  make  rules,  orders,  and  regulations  with  respect 
to  the  {Moceedingsto  be  taken  by  the  guardians  or  tneir 
officers  for  the  enforcement  of  the  provisions  of  the 
Vaccination  Acts,  1867  and  1871 : 

Be  it  therefore  enacted,  &c. :  .  .  . 

""J*"""*"  1.  The  powers  conferred  by  the  said 

c.  98.  to  exhnid  recited  section  shall  be  deemed  to  extend 
to  proccedittgt  to  and  include  tbe  making  of  rules, 
»nd  expend.,  orjg,^  g„d  regulations  prescribing  the 
duties  of  guardians  and  their  officers  in  relation  to  the 
institution  and  conduct  of  the  proceedings  to  be  taken 
fur  enforcing  the  provisions  of  the  said  Acts,  and  the 
|iRyment  of  the  costs  and  expenses  relating  thereto,  and 
rules,  orders,  and  regulatiims  under  this  Act  shall  be 
deemed  to  be  made  under  the  said  section. 

Short  tiue  %   This  Act   may   be  cited  as    The 

Vaccination  Act,  1874. 


Cap.  LXXVI. 

An  Act  to  continue  various  expiring  Laws. 

\lth  August  1874.] 


Cap.  LXXVII. 


An 


Act  respecting 
Clergy. 


Colonial  and  certain   other 
[7th  August  1874.] 


Cap.  LXXVIU. 

An  Act  to  amend  the  Law  of  Vendor  and 
Purchaser,  and  further  to  simplify  Title  to 
Land.  [7th  August  1874.] 

WHEREAS  it  is  expedient  to  facilitate  the  transfer  of 
land  by  means  of  certain  amendments  in  the  law  of 
vendor  and  purchaser : 

Be  it  enacted,  &c :    .  -  . 


Forty  years 
ralMiitDted  tor 
sizty  years 
M  the  root  of 
title. 


Rsleefor 
regulating 
oblltcatiODa 
and  rlghta  of 
Tender  and 
purcbaaer. 


1.  In  the  completion  of  any  contract 
of  sale  of  Innd  made  after  the  thirty-first 
day  of  December  one  thousand  eight 
hundred  and  seventv-four,  and  subject  to 

any  stipulation  to  the  contrair  m  the  contract,  forty 
years  snail  be  substituted  as  the  period  of  commence- 
ment of  title  which  a  purchaser  may  require  in  place  of 
sixty  years,  the  present  period  of  such  commeneemeDt; 
nevertheless  earlier  title  than  forty  years  may  be  re- 
quired in  cases  similar  to  those  in  which  earlier  title 
than  sixty  years  may  now  be  required. 

2.  In  the  completion  of  any  such  con- 
tract as  aforesaid,  and  subject  to  any 
stipnlation  to  the  contrary  in  the  contract, 
the  obligadons  and  rights  of  vendor  and 
purchaser    shall    be    regulated    by  the 

following  rules ;  that  is  to  say. 

First  Under  a  contract  to  grant  or  assign  a  term 
of  years,  whether  derived  or  to  be  derived  oat  of 
a  fredold  or  leasehold  estate,  the  inteaded  leasee 
or  assign  shall  not  be  entitled  to  call  for  the  tide 
to  the  freehold. 

Second.  Recitals,  statements,  and  descripticas  of 
facts,  matters,  and  parties  contained  in  deadi, 
instruments,  Acts  of  Parliament,  or  statutory 
dedarations,  twenty  years  old  at  tjie  date  of  the 
contract,  shall,  unless  and  except  so  far  as  they 
shall  be  proved  to  be  innccurate,  be  taken  to  be 
sufficient  evidence  of  the  truth  of  such  facts, 
matters,  and  descriptions. 

Third.  The  inability  of  the  vendor  to  furnish  the 
purchaser  with  a  legal  covenant  to  produce  and 
furnish  copies  of  documents  of  title  shall  not  be 
an  objection  to  title  in  case  the  purchaser  will, 
on  the  completion  of  the  contract,  have  so 
equitable  right  to  the  production  of  such  docu- 
ments. 
'  Fonrth.  Such  covenants  for  production  as_  the 
purchaser  can  and  shall  require  shall  be  fumishtKl 
at  his  expense,  and  the  vendor  shall  bear  the 
expense  of  perusal  and  execution  on  Itehalf  of 
and  by  himself,  and  on  behalf  of  and  by  neces- 
sary parlies  other  thitn  the  purchaser. 

Fifth.  Where  the  vendor  retains  any  iwrt  of  an 
estate  to  which  any  documents  of  title  relate  he 
shall  be  entitled  to  retain  such  documents. 


Tnutoes  may 

Bell.  Ac.,  WUr' 

wlilisUiiKUni{ 
lulea. 


I^cgal  personal 
repreRentatIre 
may  convey 
lettal  estate 
or  mortgaged 
property. 


3.  Trustees  who  are  either  vendors  or 
purcliiisers  may  sell  or  buy  without  ex- 
cluding the  application   of   the  secoud 

section  of  this  Act. 

4.  ITie  legal  personal  representative  of 
a  mortgagee  of  a  freehold  estate,  or  of  a 
copyhold  estate  to  whieh  the  tiiurtgagee 
shall  have  been  adinitic<l,  may,  on  |»a>- 
inent  of  all  sums  secured  by  the  mortgiige, 

convey  or  surrender  the  mortgaged  estate,  whether  the 
mortgage  be  in  form  an  assurance  subject  to  redemption, 
or  an  assurance  upon  trust. 

rauSJ'^f eo  *•  ^P""  *^^  ^^^  ^^  **  ^^^  trusted  • 

•impie  to  Teat  >ny  corporeal  or  incorporeal  herediul- 
in  executor  or  nient  of  which  such  trustee  was  seised  n 
administrator.  ,^  B\mp\e,  such  hereditament  shall  vest 
like  a  chattel  real  in  the  h-gul  personal  representative 
from  time  to  time  of  such  trustee. 

Married  g.  When    any   freehold    or  copyhold 

tolTbaro  hereditament  shall  he  vested  in  a  married 

troatee  may  woman  as  a  bar«i  trustee,  she  may  convey 

convey,  Ac  ^  surrender  the  stuiie  as  if  site  were  a 
feme  sole. 
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•"""•"'•o"  7.  After  tbe  commencement  of  this  Act 

""lijar"'  "0  priority  or  protection  shall  be  glyen  or 
rauteaand  allowed  to  any  BstAte,  right,  or  interest  in 

tobiYiiXcd.  )"""^  ^y  J^aso"  of  ""c'l  estate,  right,  or 
interest  b^ng  protected  by  or  tacked  to 
any  legal  or  other  estate  or  interest  in  such  land ;  and 
full  effect  ahall  be  given  in  every  court  to  this  pro- 
vision, although  the  person  claiming  such  priority  or 
protection  as  aforesaid  shall  claim  as  a  purchaser  for 
valuable  oonsideratien  and  without  notice:  Provide>l 
always,  that  this  section  shall  not  take  away  from  any 
estate,  right,  title,  or  interest  any  priority  or  protection 
which  but  for  this  section  would  have  been  given  or 
allowed  thereto  as  against  any  estate  or  interest  existing 
before  the  commenoement  of  this  Act. 

S'SjiTf'*"""'  ®'  W*®™  ^■^^  ^1'  o^  ■  testator  devising 

MiddieMz,  Ac.  land  in  Middlesex  or  Yorkshire  has  not 

cured  lo  been  registered  within  the  period  allowed 

certidn.a«s.  ^^  ^^  j^  ^^^  l^^^j.   ^  gggnrance  of 

such  land  to  a  purchaser  or  mortgagee  by  the  devisee  or 
by  some  one  dmving  title  under  him,  shtdl,  if  registered 
before,  take  precedence  of  and  prevail  over  any  assur- 
ance from  the  testator's  heir-at-law>. 

^^!^l^  9-  A  vendor  or  purchaser  of  real  or 

msyobiKin  leasehold  estate  in  England  or  their 
fiS?'*''"*''  representatives  respectively,  may  at  any 

dumbmu  ^'"'^  O''  times  and  from  time  to  time 
to  nqnlsltioiu,  apply  in  a  summary  way  to  a  judge  of  the 
mt^^^  Court  of  Chancery  in  England  in 
Htign,  Ac.  chambers,  in  respect  of  any  requisitions 

or  objections,  or  any  claim  for  compen- 
sation, or  ahy  other  question  arising  out  of  or  connected 
with  the  contract  (not  being  a  question  affecting  the 
existence  or  validity  of  the  contract,  and  the  judge  shall 
make  such  order  upon  the  application  as  to  him  shall 
appear  just,  and  shall  order  now  and  by  whom  all  or 
any  of  the  costs  of  and  incident  to  the  application  shall 
be  borne  and  paid. 

A  vendor  or  purchaser  of  real  or  leasehold  estate  in 
Ireland,  or  their  representatives  respectively,  may  in 
like  manner  and  for  the  same  purpose  apply  to  a  judge 
of  the  Court  of  Chancery  in  Ireland,  and  the  judge 
shall  make  such  order  upon  the  application  as  to  him 
shall  appear  just,  and  shall  order  how  and  by  whom  all 
or  any  of  the  costs  of  and  incident  to  the  application 
shall  be  borne  and  paid. 

10.    This    Act    shall    not    apply   to 
.he  Yen 


Extent  of 
Acta. 


-   Scotland,  and  may  be  cited  as  the  Vendor 
and  Purchaser  Act,  1874. 

Cap.  LXXIX. 

An  Act  for  the  better  management  and  regulation 
of  F<'yle  College  in  the  City  of  Londonderry, 
and  for  vesting  in  the  governing  body  of  such 
Collie  tbe  present  schoolhonse  and  premises 
belonging  to  such  College,  aud  for  vesting 
the  right  of  appointment  of  head-master  of 
such  College  in  the  Bishop  of  Derry  and 
Rapboe  and  the  Governor  of  the  Honourable 
the  Irish  Society.  [llh  AuguA  1874.] 


Cap.  LXXX. 

An  Act  to  amend  the  Lavrs  relating  to  the  Royal 
Irish  Constabulary.  [7/A  Atigust  1874.] 

WHEREAS  it  is  expedient  further  to  amend  the  laws 
relating  to  the  Royal  Irish  Constabulary : 

Be  it  therefore  enacted,  &c. :  ... 


Prelmmary. 
tnterpreteUon  ).   The  following  terms  in   this  Act 

'"™*'  have  the  n  eaotngs  hereinafter  assigned 

to  them ;  (that  is  to  say,) 

"Lord  Lieutenant"  means  the  I>ord  Lieutenant  or 

other  chief  governor  or  governors  of  Ireland  : 
"Constabulary  force"  means  the  Royal  Irish  Con- 

stabularr : 
"  Memb«Ts  of  the  constabulary  force"  means  inspector 
general,    deputy    inspector    general,    assistant 
inspector  general,  commandant   of   tbe  depdt, 
surgeon,  veterinary  surgeon,  and  every  county 
inspector,  sub-inspector,  barrack  master  of  the 
depot,  head  constable,  constable,  acting  constable, 
and  sub-constable  of  the  constabulary  force : 
"Head  and  other  constables"  means  everj-  head  con- 
stable,  constable,   acting    constable,   and    sub- 
constable  of  the  constabulary  force : 
The  term  "county"  shall  extend  to  and  include 
county  of  a  city,  county  of  a  town,  county  of  a 
town  and  city,  city  and  county  and  borough,  in 
which   there  is  a  grand   jury  or   town    council 
exercising  the  powers  of  a  grand  jury  as  to  present- 
ments: 
Power  to  Lord         2.   It  shall  be  lawful  for  the  Lord 
relto^Hiv^'  Lieutenant,  notwithstanding  the  Umita- 
for  comuijiUaiy  tions  in  any  Act  contained,  to  fix  and 
^""^  appoint  such  revised  annual  salaries  as  to 

him  may  from  time  to  time  seem  proper,  subject  to  the 
conditions  herein-after  specified,  to  be  paid  in  such 
manner  and  subject  to  such  regulations  and  provisions 
as  he  may  direct,  to  the  several  persons  heion-after 
mentioned ;  (that  is  to  say,) 

\,  To  the  inspector  general,  to  the  deputy  inspector 
general,  to  the  three  assistant  inspectors  general, 
'  one  being  styled  commandant  of  the  depdt,  and 
to  the  barrack  master,  such  annnal  salaries 
respectively  as  the  Commissioners  of  Her 
Majesty's  Treasury  may  approve : 

2.  To  the  aurgeon  of  the  force,  an  annnal  salary  not 

exceeding  four  hundred  pounds: 

3.  To  the  inspector  of  constabidary  toe  the  town  of 

Belfast,  an  annual  salary  not  exoeeding  six 
hundred  pounds : 

4.  To  each  county  inspector  of  the  first  class,  an 

annual  salary  not  exceeding  three  hundred  and 
fifty  pounds : 

5.  To  each  county  inspector  of  the  second  class,  an 

annual  salary  not  exceeding  three  hundred 
pounds : 

6.  To  each  sub-inspector  of  the  first  class,  an  annual 

salary  not  exceeding  two  hundred  and  twenty- 
five  pounds : 

7.  To  each  sub-inspector  of  the  second   class,   an 

annual  salary  not  exceeding  one  hundred  and 
sixty-five  pounds : 

8.  To  the  head  constable  major,  an  annual  salary  not 

exceeding  one  hundred  and  four  pounds : 

9.  To  each  head  constable  of  the  first  class,  an 

annual  salary  not  exceeding  ninety -one  pounds  :l 

10.  To  twelve  head  constables  of  the  first  class,  oi 

long  service  or  superior  merit,  but  ineligible  for 
further  promotion,  an  addition  to  their  respective 
salaries  under  this  Act  often  pounds  per  annum 
each: 

1 1.  To  each  head  constable  of  the  second  class,  an 

aimual  salary  not  exceeding  eighty-three  pounds 
four  shilEngs : 

12.  To  twelve  head  constables  of  the  second  class,  of 
long  service  or  superior  merit,  but  ineligible  for 
furUier  promotion,  an  addition  to  thar  respective 
salaries  under  this  Act  of  ten  pounds  per  annuok 
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13.  To  each  constable,  an  i^^nual  salaiy  not  exceed- 

ing seventy-two  pounds  sixteen  ehdiings : 

14.  To  sixty  constables,  of  long  service  or  suT)erior 
merit,  but  ineligible  for  promotion,  an  addition 
to  their  respective  salaries  under  tliis  Act  of 
four  pounds  per  annum  each : 

1 5.  To  each  acting  constable,  an  annual  salary  not 

exceeding  sixty-seven  pounds  twelve  shillings: 

16.  To  each   sub-constable  of  twenty  years  service 

and  upwards,  an  annual  salary  of  sixty-two 
pounds  eight  shillings : 

17.  To  each  sub-constable  of  fourteen  years  and 

under  twenty  years  service,  an  annual  salary 
of  fifty-nine  pounds  sixteen  shillingu : 

18.  To  each  sub-constable  of  eight  years  and  under 

fourteen  years  service,  an  annual  salary  of  fifty- 
seven  pounds  four  shillings : 

19.  To  each  sub-constable  of  four  years  and  under 

eight  years  service,  an  annual  salary  not  exceeding 
fifty-four  pounds  twelve  shillings : 

20.  To  each  sub-constable  of  six  months  and  under 
four  years  service,  an  annual  salary  not  exceeding 
fifty-two  pounds : 

21.  To  each  tub-constable  of  less  than  six  months 

service,  a  salary  at  a  rate  not  exceeding  thirty- 
nine  pounds  per  annum : 

Such  salaries  to  take  effect  from  and  afler  the  first  day 
of  July  one  thousand  eight  hundred  and  seventy-four, 
and  to  continue  to  be  paid  until  the  first  day  of  July 
'  one  thonsand  eight  hundred  and  seventy-five,  and  to  be 
in  addition  to  tniB  good  service  pay  at  present  authorised, 
viz.,  to  five_  county  inspectors,  fifty  pounds  per  annum 
each;  to  six  sub-inspectors  of  the  first  class,  thirty 
pounds  per  annum  each  ;  and  to  twenty-three  sub- 
inspfectors  whether  of  the  second  or  third  clajs,  twelve 
pounds  per  annum  each. 

s<*erMau»tica..  3.  jt  ghaU  be  lawful  for  the  Lord 
Lieutenant,  under  the  conditions  hereiD-after  mentioned, 
to  direct  that  any  head  wr  other  constable  appointed 
after  the  tenth  day  of  August  one  thousand  eight 
hundred  and  sixty-six  may  be  superannuated,  and 
receive  a  gratuity  or  yearly  pension  not  exceeding  the 
proportion  of  his  salary  stated  in  the  scale  herein-after 
mentioned ;  and  it  shall  be  lawful  for  the  Commissioners 
of  Her  Majesty's  Treasury,  or  any  two  or  more  of 
them,  upon  the  recommendation  of  tlte  Lord  Lieutenant, 
to  direct  that  any  officer  of  the  constabulary  force,  that 
is  to  say,  any  inspector  general,  deputy  inspector  general, 
assistant  inspector  general,  commandant  of  the  depdt, 
surgeon,  veterinary  surgeon,  county  inspector,  barrack 
master  of  the  depdt,  or  sub-inspector  appointed  after 
the  tenth  day  of  August  one  thousand  eight  hundred 
and  sixty-six,  may  be  superannuated,  and  may  receive 
a  gratuity  or  yearly  pension  not  exceeding  the  propor- 
tion of  his  salary  stated  in  the  scale  herein-after 
mentioned ;  that  is  to  say, 

1.  A  gratuity  of  one  month's  salary  for  each  year's 

service  when  such  service  has  exceeded  five 
years  and  been  less  than  fifteen  years : 

2.  On  completion  of  fifteen  years  service,  an  annual 

pension  of  fifteen  fiftieths  of  the  salary  may  be 
granted,  and  an  increase  of  one  fiftieth  for  each 
successive  year  up  to  thirty  years  service  com- 
pleted. 

3.  After  thirty  years  service,  or  after  the  person  to 

be  superannuated  has  attained  the  age  of  sixty 
years,  the  pension  to  be  equal  to  thirty  fiftieths 
of  the  salary,  or  to  a  larger  proportion  in  cases 
of  extraordinary  merit  or  good  conduct ;  pro- 
vided that  the  particulars  constituting  such  merit 
or  conduct  shall  be  set  forth  in  the  authority 


granting  the  pension,  and  that  if  the  pension 
exceeds  the  amount  which  might  have  been 
granted  for  length  of  service  only,  it  shall  not 
be  granted  without  the  consent  in  writing  of  the 
Commissioners  of  Her  Majesty's  Treasury. 
4.  For  injuries  received  at  any  time  in  the  actnal 
performance  of  duty,  a  pension  may  be  granted 
of  an  amount  in  proportion  to  the  injury 
received,  not  exceeding  the  full  salary ;  provided 
that  the  grounds  of  disability  shall  be  fully  set 
forth  in  the  authority  granting  the  penaon,  and 
that  if  the  pension  exceeds  the  amount  which 
might  have  been  granted  for  length  of  service 
only,  it  shall  not  be  granted  without  the  consent 
in  writing  of  the  Commissioners  of  Her  Majesty's 
Treasury. 

Nothing  herein  contained  shall  entitle  any  member 
of  the  constabulary  force  absolutely  to  any  superannua- 
tion allowance,  nor  prevent  him  from  being  dismissed 
or  discharged  for  misconduct  or  other  sufficient  cause 
without  superannuation  allowance;  and  no  surgeon 
hereafter  appointed,  and  no  veterinary  surgeon  who  is 
not  required  by  the  terms  of  his  appointment  to  give  up 
private  practice,  shall  be  entitled  to  any  pmsion  or 
retiring  gratuity  under  this  Act. 

No  such  pension  of  gratuity  shall  be  granted  in  any 
case  except  on  the  certificate  of  the  surgeon  of  the  force, 
or  such  other  competent  medical  officer  or  officers  as 
the  Lord  Lieutenant  shall  name  for  the  purpose, 
that  the  person  is  incapable  from  infirmity  of  mind  or 
body  to  discharge  the  duties  of  his  situation  and  that 
such  infirmity  is  likely  to  be  permanent,  and  the 
certificate  of  the  inspector  general  (or  in  the  case  of 
the  inspector  general's  superannuation,  then  on  the 
certificate  of  the  chief  secretary  to  the  Lord  Lieutenant), 
that  he  has  served  with  diligence  and  fidelity :  Pro- 
vided that  any  member  of  the  force  who  shall  have 
served  thirty  years,  or  who  has  attained  the  age  of 
sixty  years  or  upwards,  may  upon  his  petidou,  be 
Buperannimted  without  such  medical  certificate. 

Saving  right*,  g^ve  as  by  this  Act  expressly  provided, 

the  provisions  of  an  Act  passed  in  the  session  of  Par- 
liament held  in  the  tenth  and  eleventh  years  of  Her 
present  Majesty,  chapter  one  hundred,  intituled  "An 
"  Act  to  regulate  the  superannuation  allowances  of  the 
"Constabulary  Force  in  Irelan^,  and  the  Dublin 
"  Metropolitan  Police,"  shall  apply  to  the  members  of 
the  constabulary  force  in  Ireland  appointed  before  the 
tenth  day  of  August  one  thousand  eight  hundred  and 
sixty-six,  as  fully  and  effectually  as  if  this  Act  hud  not 
passed:  Provided  always,  that  any  member  of  the 
constabulary  force  appointed  as  last  aforesaid  may  be 
superannuated,  if  he  so  elect,  according  to  the  scale 
and  on  the  conditions  prescribed  by  this  Act. 

All  pettsions  and  gratuities  granted  to  members  of 
the  constabulary  force  after  the  passing  of  this  Act 
shall  be  computed  according  to  the  maniier  prcscriltcd 
for  the  computation  of  superannuation  allowances  by 
section  twelve  of  the  Act  of  the  session  of  the  founh 
and  fifth  years  of  the  reign  of  His  late  Majesty  William 
the  Fourth,  chapter  twenty-four. 

In  calculating  any  su]>erannuation  which  shall  he 
granted  according  to  the  scale  and  on  the  conditions 
prescribed  by  this  Act  to  members  of  the  constabnUry 
force,  whether  appointed  before  or  aflor  the  tenth  diiv 
of  August  one  thousand  eight  hundnd  and  sixly-si.x. 
the  terra  salary  shall  include  all  allowaitcea  for  ludgin<!, 
house  rent,  and  servant:  Provided  nlivuis,  that  t(iu 
allowance  in  respect  of  lodging  or  huu-sc  rout  »liall  nut 
exceed  one-sixth  of  the  actual  salary  and  other  eiuulu- 
ments. 
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ForMtnre  of  4.  Such  pension  shall  be  granted  only 

^ISeonduct         ^V°^  ^^  Condition  that  it  loonies  for- 
feited, and  may  be  withdrawn   by   the 
Lord  Lieatenant  in  any  of  the  following  cases : 

1.  On  conviction  of  the  grantee  for  any  indictable 

ofiFenoe : 

2.  On  his  knowingly  associating  with  suspected  per- 

sons, thieves,  or  other  offenders : 

3.  On  his  refusing  to  give  information  and  assistance 

to  the  police  whenever  in  his  power  for  the 
detection  and  apprehension  of  criminals,  and 
for  the  suppression  of  any  disturbance  of  the 
public  peace : 

4.  If  it  shall  be  discovered  that  the  pension  or  retir- 

ing allowance  of  such  person  was  granted  upon 
statements  or  pretences  which  were  to  his  know- 
ledge false,  or  if  be  enter  into  or  continue  to 
carry  on  any  business,  occupation,  or  employ- 
ment which  shall  be  in  the  opinion  of  the  Ixird 
Lieutenant  disgraceful  or  injurious  to  the  public, 
or  in  which  he  shall  make  use  of  the  fact  of  his 
former  employment  in  the  constabulary  force  in 
a  manner  which  the  Lord  Lieutenant  considers 
to  be  discreditable  and  improper. 

itauotdivgs  5.  Section  12  of  an  Act  passed  in  the 
"oTL"*""**  session  of  Parliament  held  in  the  twenty- 
coueaijuiarr.  ninth  and  thirtieth  years  of  the  reign  of 
Her  present  Majesty,  intituled  "  An  Act  to  amend  an 
"Act  to  consolidate  the  laws  relating  to  the  Constabu- 
"lary  Force  in  Ireland,"  shall  be  and  the  same  is 
hereby  repealed ;  and  in  lieu  thereof  be  it  enacted,  that 
where  one  moiety  of  the  costs  and  expenses  of  any  con- 
stabulary force  is  chargeable  to  any  county,  or  any  part 
or  district  of  a  county,  or  any  county  of  a  city  or 
county  of  a  town,  or  borough  or  town  in  Ireland,  there 
shall  be  charged  to  each  such  county,  or  part  or  district 
thereof,  or  county  of  a  city  or  county  of  a  town,  or  any 
such  borough  or  town,  such  sum  or  sums  as  may  be  due 
at  the  rates  per  annum  following : 

For  each  sub-inspector,  one  moiety  of  the  sum  of  one 
hundred  and  eighty-four  pounds  and  seven 
shillings : 

For  each  head -constable,  one  moiety  of  the  sum  of 
eighty-jix  pounds  and  twelve  shillings. 
Provided  always,  that  it  shall  be  lawful  for  the  Lord 
Lieutenant,  with  the  approval  of  the  Commissioners  of 
Ilcr  Majesty's  Treiusury,  from  time  to  time  to  fix  and 
deteruiiue  the  further  rates  of  charge  to  be  paid  by 
everj'  such  county,  or  part  or  distinct  thereof,  or  county 
of  a  city  or  county  of  a  town,  or  borough  or  town,  on 
an  average  of  the  entire  force  of  constables,  acting 
constables,  and  sub-constubies  in  Ireland,  regard  being 
had  to  the  rate  of  pay  sanctioned  by  this  Act,  and  to 
the  cost  of  clothing,  medical  attendance,  barrack  accom- 
modation, iiiel,  local  travelling  expenses,  and  extra  pay 
of  such  constables  and  other  constables  when  abw&t 
from  quarters. 

And  in  all  cases  where,  under  the  laws  now  in  force, 
the  whole  of  the  costs  and  expenses  of  any  constabulary 
force  is  chargeable  to  any  county,  or  any  part  or 
district  of  a  county,  or  any  county  of  a  city  or  county 
of  a  town,  or  any  borough  or  town  in  Ireland,  there 
shall  be  charged  to  each  such  county,  or  part  or  district 
of  such  county,  or  county  of  a  city,  county  of  a  town, 
borough,  or  town,  per  annum,  the  full  cost  of  such 
constabulary  force,  calculated  in  the  manner  last 
mentioned. 

iut«  of  chirge  (f.  From  and  after  the  passing  of  this 

e^puiufor  -A-Ct,  in  all  cases  #here  members  of  the 

con«tabni«ry  constabulary  force  shall  be  required  to 

protection.  ^^^  jj,g  pg^^g  j^  ^  neighbourhood  of 


r«Iway  works  or  other  public  works  in  Ireland,  the 
costs  and  expenses  of  such  members,  calculated  accord- 
ing to  the  rates  in  the  preceding  section  mentioned, 
shall  be  charged  upon  the  company  or  other  parties 
carrying  on  such  railway  or  other  public  works ;  and  all 
sums  so  charged   shall  be   payable  to  the  inspector 

fueral,  who  shall  pay  over  the  same  to  Her  Majesty's 
xcheqner  in  like  manner  as  any  other  money  payable 
thereto. 

Cuteen.  7,  When  any  head  or  other  constable 

shall  hold  any  canteen  under  proper  authority  of  the 
inspector  genwal,  it  shall  be  lawfiil  for  any  two  justices 
within  their  respective  jurisdictions  to  grant  a  certificate 
authorising  the  grant  or  transfer  of  any  beer,  wine,x>r 
spirit  license  to  such  persons  without  regard  to  time  of 
year  or  to  the  notices  required  by  any  Act  in  respect  of 
such  licenses,  and  the  Commissioners  of  Inland  Revenue, 
or  their  proper  officers  within  their  respective  districts, 
shall,  upon  production  of  such  certificates,  grant  licenses 
as  aforesaid;  and  any  such  const-able  so  holding  a  canteen 
and  having  stich  license  may  sell  therein  victuals  and 
intoxicating  liquors  as  empowered  by  such  license, 
without  being  subject  to  any  penalty  or  forfettiu«;  and 
so  much  of  any  Act  as  provides  that  any  head  or  other 
constable  who  shall  sell  any  beer,  wine,  or  spirituous 
liquors  shall  be  subject  to  any  disqualification,  loss  of 
salary,  or  any  other  penalty,  shall  not  apply  to  any  such 
constable  as  aforesaid. 

Two  shilling*  per  g.  jj  shall  be  lawful  for  the  Lord 
Mf^wf '"  Lieutenant  (if  he  shall  so  think  fit)  to 
Londonderry.  order  and  direct  that  two  shillings  per 
week  shall  be  paid  by  way  of  special  allowance  to  head 
and  other  con^tablea  whilst  serving  in  the  town  of 
Belfast  and  in  the  borough  of  Londonderry,  with  a 
view  to  meet  the  extra  expense  to  which  the  men 
serving  therein  respectively  are  subject  as  compared 
with  the  remainder  of  the  constabulary  force;  and  the 
said  additional  sums  shall  be  paid  in  like  manner  and 
out  of  the  like  funds  as  the  pay  of  such  head  and  other 
constables. 

A*  eo  nnclalined  0.  When  any  money  or  goods  shall  be 
Sund'or'.'tol^  found  and  shall  be  delivered  over  to  any 
constable,  or  when  any  goods  or  money 
charged  to  be  stolen  or  unlawfully  obtained,  and  of 
which  the  owner  shall  be  unknown,  shall  be  in  the 
hands  of  any  constable,  it  shall  be  lawful  for  the 
inspector  general,  after  the  expiration  of  twelve  calendar 
months  during  which  no  owner  shall  have  appear^  to 
claim  the  same,  to  sell  or  dispose  of  such  goods  or 
money,  and  pay  over  such  money  or  proceeds  to  Her 
Majesty's  Exchequer  in  like  manner  as  any  other  money 
payable  thereto. 

Amendment  of  10.  The   disabilities   imposed   by    the 

**&^Mto"  "■  eighteenth  section  of  the  Act  passed  in 
diwbUitlei  of  the  session  of  Parliament  held  in  the 
memixm  of  gixth  and  seventh  years  of  the  reign  of 
SSH?'"^  His  late  Majesty  William  the  Fourth, 
chapter  thirteen,  shall  not  (except  as  to 
being  elected  or  sitting  as  a  member  of  the  House  of 
Commons)  be  taken  or  held  to  be  applicable  to  any 
clerk  in  the  office  of  the  inspector  gen«a4l. 

Eetlmate  of  ]  I.  The  Lords  Commissioners  of  Her 

JJjLm^tS  Majesty's   Treasury   sh.Ul   cause  to    be 

Puriunient  Submitted    to    Parliament   annually   an 

estimate  of  the  sum  which  will  from  time  to  time  be 

required  to  defray  the  expenditure  which  under  this 
Act  will  be  ch.irgeable  on  moneys  to  be  provided  by 
Parliament 
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PUBLIC  GENERAL  STATUTES, 


[The  Irish 


Constabulary 
force  fond. 


12.  From  and  after  the  passing  of  this 
Act  the  fund  called  the  "  Reward  Fund," 
established  under  an  Act  passed  in  the  session  of  Par- 
liament held  in  the  sixth  and  seventh  years  of  the  reign 
of  His  late  Majesty  William  the  Fourth,  intituled  "  An 
"  Act  to  consolidate  the  laws  relating  to  the  Constabu- 
"lary  Force  in  Ireland,"  shall  be  called  by  the  new 
name  of  the  "Constabulary  Force  Fund,"  and  all 
enactments  relating  to  the  said  reward  fund  shall  be 
read  and  interpreted  as  if  throughout  the  said  enact- 
ments, wherever  the  police  reward  fund  is  mentioned  or 
any  reference  to  the  same  occurs,  the  said  new  name 
were  substituted;  and  the  said  enactments  shall  be 
construed  with  the  modification  following  (that  is  to 
say,) 

A  deduction  shall  be  made  of  such  amount  per  cent, 
on  the  salary  of  each  member  of  the  constabulary 
force,  not  exceeding  one  and  a  half  per  cent,  on 
the  said  salary,  as  the  inspector  general  may 
with  the  approval  of  the  Lord  Lieutenant  from 
time  to  time  order  and  direct 


RepMlof 
enactments. 


13.  From  and  after  the  passing  of  this 
Act  the  enactments  specified  in  the  first 
column  of  the  schedule  to  this  Act  annexed  shall,  to 
the  extent  specified  in  the  second  column  of  the  said 
•cbediile,  be  and  the  same  are  hereby  repealed. 

Provided  that  such  repeal  shall  not  affect — 

(1.)  Anything    duly    done  or    suffered  under    any 

enactment  hereby  repealed ;  or 
(2.)  Any  right  or  privilege  acquired  or  any  liability 

incurred  under  any  enactment  hereby  repealed. 

Short  TIU&,  14.  This   Act  may  be  cited  for  all 

purposes  as  "The  Constabulary  (Ii^land)  Act,  1874." 


SCHEDULE. 


Session  and  Number  of  Act 


Ift  3  Vict  0.  76. 


11  ft  12  Vict.  0.  72.  - 


Extent  of  Repeal 


Section  fifteen  from  "and  provided 
further,"  to  the  end  of  that  sec- 
tion. 

Section  six  from  "and  sh*U  be 
absent"  to  "more  than  five  days," 
both  iudurive. 


Cap.  LXXXI. 

An  Act  to  provide  for  the  abolition  of  certain 
offices  connected  with  the  Great  Seal,  and  to 
make  better  provision  respecting  the  office  of 
the  Clerk  of  the  Crown  in  Chancery. 

[7th  August  1874.] 


Cap.  LXXXn. 

An  Act  to  alter  and  amend  the  laws  relating  to 
the  Appointment  of  Ministers  to  Parishes  in 
Scotland.  [7th  Auguit  1874.] 


Cap.  LXXXIII. 

An  Act  for  delajring  the  coming  into  operation  of 
the  Supreme  Court  of  Judicature  Act,  1873. 
•  [7th  August  1874.] 


WHEREAS  it  is  expedient  to  extend  the  time  ap- 
pointed for  the  commuicementof  the  Supreme  Court  of 
Judicature  Act,  1873  ^ 

Be  it  enacted,  &c. :     . 


Repeal  of 
88  *  87  VIot 
e.  <6.  s.  I: 


1.  The  second  section  of  the  Su|»eme 
Conrt  of  Judicature  Act,  1873,  is  hereby 
repealed. 

2.  The  Supreme  Court  of  Judicature 
Act,  1873,  except  any  provisions  thereof 
directed  to  take  effect  on  the  passing  of 
the  said  Act,  shall  commence  and  come 
into  operation  on  the  first  day  of  Novem- 
ber one  thousand  eight  hundred  and  seventy-five,  and 
the  said  first  day  of  November  one  thousand  eight 
hundred  and  seventy-five  shall  be  taken  to  be  the  time 
appointed  for  the  commencement  of  the  said  Act. 

Short  title 
of  Act. 


Commence- 
ment of 
Supreme 
Court  of 
Jodicatare 
Act,  1873. 


3.    This  Act  may  be    cited    for    all 
purposes  as  the  Supreme  Court  of  Judi- 
cature (Commencement)  Act,  1874. 


Cap.  LXXXIV. 

An  Act  to  regulate  the  Incorporation  of  the 
Commissionei-s  of  Her  Majesty's  Works  and 
Public  Buildings,  and  for  other  purposes 
relating  thereto.  [7th  Augud  1874.] 


Cap.  LXXXV. 

An  Act  for  the  better  administration  of  the  Laws 

re8pe<-.ting  the  regulation  of  Public  Worship. 

[7ih  August  1874.] 

Cap.  LXXXVI. 

An  Act  to  amend  the  Law  relating  to  the  Irish 
Reproductive  Loan  Fund. 

[7th  August  1874.] 

WHEREAS  in  the  year  one  thousand  eight  himdred 
and  twenty-two  a  large  sum  of  money  was  subscribed  in 
England  for  the  purpose  of  relieving  the  distress  arising 
from  scarcity  of  food  in  Ireland,  aud  the  residue  of 
such  sum  after  afiurtling  relief  in  such  distress,  under 
the  name  of  the  "  Irish  Reproductive  Loan  Fund  "  was 
vested  in  a  charitable  association  called  the  "  Irish 
Reproductive  I.ioan  Fund  Institution,"  to  be  held  by 
them  on  trust  to  lend  the  same  at  interest  to  the  in- 
dustrious poor  in  the  ten  counties  of  Clare,  Cork, 
Galway,  Kerry,  Leitrim,  Limerick,  Mayo,  Roscommon, 
Sligo,  and  Tipperary,  in  Ireland,  certain  proportions  of 
the  said  fund  being  appropriated  to  each  of  the  sud 
counties: 


11  *  12  VlcL 
die. 


And  whereas  in  the  year  one  thousand 
right  hundred  and  forty-eight,  by  an  Act 
of  the  session  of  the  eleventh  and  twelfth  years  of  the 
reign  of  Her  present  Majesty,  chapter  one  hundred  and 
fifteen,  intituled  "  An  Act  to  vest  in  Her  Majesty  the 
"  property  of  the  Irish  Reproductive  Loan  Fund  Insti- 
"  tution,  and  to  dissolve  the  said  Institution,"  the  said 
institution  was  dissolved,  and  the  said  Irish  Repro- 
ductive Loan  Fund  was  transferred  to  and  vested  in 
Her  Majesty  upon  trust,  to  be  applied  and  disposed  of 
for  such  charitable  purposes  and  objects  of  public 
utility  not  otherwise  provided  for  in  whole  or  in  part  by 
local  rate  or  assessment  (including  the  instruction  in  and 
the  promotion  of  agricultural  science)  in  the  ten  several 
counties  aforesaid,  as  the  Lord  Lieutenant  or  other  chief 
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governor  or  governors  of  Ireland,  with  the  assent  of  the 
Oommissioners  of  Her  Majesty's  Treasury,  or  any  three 
or  more  of  them,  shoatd  from  time  to  time  direct  and 
appoint,  certain  portions  being  appropriated  to  each 
county  as  in  the  said  Act  mentioned  : 

And  whereas  it  ia  expedient  that  the  said  Irish 
Reproductive  Loan  Fund  should  be  transferred  to  the 
care  of  a  public  body  in  Ireland,  and  should  be  disposed 
of  by  way  of  loan  instead  of  by  way  of  absolute 
grant : 

And  whereas  certain  of  the  said  counties,  that  is  to 
say,  the  counties  of  Clare,  Cork,  Galway,  Kerry, 
Leitrim,  Limerick,  Mayo,  and  Sligo,  in  this  Act  referred 
to  as  "  maritime  counties,"  abut  upon  the  sea,  and  it  is 
ex|)e(1ient  that  such  portion  of  the  said  fund  as  b 
appropriated  to  the  said  maritime  counties  should  be 
ciipable  of  being  advanced  by  way  of  loan  for  the 
purpose  of  aiding  the  fisheries  on  the  said  coast : 

And  whereas  tne  said  Irish  Reproductive  Loan  Fund, 
with  the  exception  of  certain  outstanding  debts  which 
are  not  therein  specified,  bonsists  at  the  date  of  the 
passing  of  this  Act  of  the  particulars  specified  in  the 
first  part  of  the  schedule  hereto,  distributed  under  the 
three  heads  of — 

(1.)  The  county  trust  and  agricultural  school  fund ; 

(2.)  The  fishery  fund ;  and 

(3.)  The  London  fund  for  management : 

And  whereas  the  several  funds  aforesaid  are  in  this 
Act  included  under  the  title  of  the  Irish  Reproductive 
I^an  Fund,  and  it  is  intended  that  such  fiinds  should 
form  one  fund  only  under  such  title  as  aforesaid,  and 
that  such  one  fund  should  be  appropriated  to  the  ten 
counties  herein-before  mentioned  in  the  proportions 
specified  in  the  second  part  of  the  said  schedule: 

Be  it  enacted,  && :    . 

I.  This  Act  may   be    cited    for   all 
purposes    as    "The  Irish    Rq>roductive 
"Loan  Fund  Act,  1874." 

Ttaiwfw  of  2.  All  inch  property,  real  and  personal, 

?h™cJm-'°  including  aU  interests  and  rights  in,  to, 
iiiiwlonen  of  and  out  of  property,  real  and  personal, 
Ui"i're?and"'"  ""^  including  obligations  and  things  in 
action,  as  may  form  part  of  the  said  Irish 
Reproductive  I^oan  Fund,  or  may  be  vested  in  Her 
Majesty  or  any  other  person  whatsoever,  as  part  or  on 
account  of  the  said  fond,  shall  from  and  after  the 
passing  of  this  Act  pass  to  and  vest  in  the  Com- 
missioners of  Public  Works  in  Ireland,  subject  to  all 
debts  and  liabilities  affecting  the  same. 

3.  The  Commissioners  for  Public 
Works  in  Ireland,  in  this  Act  referred  to 
as  the  Commissioners,  may  enforce  any 
remedies  for  the  recovery  of  any  portion  of  the  said 
Irish  Reproductive  Loan  Fund  which  Her  Alajesty,  her 
heirs  and  successors,  might  have  enforced  if  this  Act 
had  not  passed,  and  notwithstanding  the  passing  of  this 
Act,  it  shall  be  lawful  for  Her  Majesty  to  use,  on  behalf 
of  the  said  Commissioners,  any  remedies  for  the  recovery 
of  the  said  fund  or  any  part  thereof  which  it  would  have 
been  lawful  for  Her  Majesty  to  have  used  if  this  Act 
had  not  passed. 

AppNcatioii  nf  4.  The  Commissioners  shall  hold  the 
fni«i?neS"""  8a>d  !"»•»  Reproductive  Loan  Fund  on 
trust  to  dispose  of  the  same  by  way  of 
loan  with  a  view  to  carry  into  effect  the  purposes  of  this 
Act 

The  purposes  of  this  Act  shall  be  deemed  to  be  such 
purposes  or  objects  of  public  utility  not  otherwise  pro- 
vided for  in  whole  or  in  part  by  local  rate  or  assessment, 
including  the  instruction  in  and  the  promotion  of  agri- 
cultural science  in  the  ten  counties  aforesaid,  as  the  said 


Short  title 
of  Act. 


POWM  to 

recover 

property. 


Commissioners  may  think  fit,  with  this  addition,  that  in 
the  case  of  the  said  maritime  counties  the  purposes  of 
this  Act  shall  be  deemed  to  include  all  or  any  of  the 
following  things,  in  this  Act  referred  to  as  fishery 
purposes ;  that  is  to  say, 

(1.)  The  building,  purchase,  or  repairs  of  vessels, 

boats,  and  gear  for  fishery  purposes ;  and 
(2.)  The  purchase,  erection,  or  repairs  of  houses  and 

sheds  for  the  curing  of  fish  ;  aud 
(3.)  The  purchase  of  materials  to  be  used  for  the 
purposes  of  oyster  cultivation. 

Regniattona  5.  The  following  restrictions  shall  be 

b^C<!S°*  imposed  on  the  Commissioners  making 

mlaaionera.  loans  under  this  Act : 

(1.)  Ail  between  the  ten  counties  aforesaid,  the  fvmd 
in  the  hands  of  the  Commissioners  nndw  this 
Act  shall  be  deemed  to  be  appropriated  in  the 
proportions  specified  in  the  second  part  of  the 
schedule  hereto ;  and 

(2.)  In  making  loans  ifer  fishery  purposes  the  maxi- 
mum amount  lent  in  any  one  year  in  any  one 
county  shall  not  exceed  one  quarter  of  the  sum 
standing  at  the  end  of  the  previous  year  to  the 
credit  of  that  county ;  and 

(3.)  The  aggregate  amount  of  loans  for  the  time 
being  advanced  in  an;r  county  for  fishery 
purposes,  and  outstanding  at  any  one  time 
under  this  Act,  shall  not  exceed  one  half  of 
the  sum  standing  to  the  credit  of  the  county 
in  the  seccAd  part  of  the  schedule  to  this  Act ; 
and 

(4.)  There  shall  be  charged  by  way  of  interest,  in 
respect  of  loans,  such  interest  (if  any)  not  ex- 
ceeding three  pounds  ten  shillings  per  cent.,  as 
the  Commissioners  may  from  time  to  time, 
with  the  approval  of  the  Lord  Lieutenant  in 
council,  determine. 

Subject  as  aforesaid,  and  to  such  rules  as  are  herein- 
after mentioned,  the  Commissioners  shall  make  loans  for 
fishery  purposes  to  such  persons  and  upon  such  security 
as  the  inspectors  of  Irish  fisheries  may  from  time  to 
time  recommend.  ,11. 

The  recommendation  of  the  said  inspectors  shall  be 
testified  by  writing  under  their  hands  signed  by  all  the  ' 
said  inspectors,  specifying  such  particulars  in  respect  of 
the  loan,  and  especially  the  persons  to  whom  and  the 
security  (personal  or  otherwise)  on  which  the  loan  is  to 
be  made,  as  the  Commissioners  may  require. 

In  the  case  of  all  loans  other  than  loans  for  fishery 
purposes,  the  Commissioners  shall  take  such  security, 
personal  or  otherwise,  as  they  may  from  time  to  time 
think  suffident. 

Recovery  of  6.  All  moneys  due  to  the  Commissioners 

miSJoneri""'  0°  account  of  loans  made  by  them  under 
this  Act,  including  any  costs  and  charges 
incurred  in  respect  of  such  loans,  may  be  recovered 
summarily  in  manner  provided  by  the  tinrnmary  Juris- 
diction Acts. 

"  The  Snmmaty  Jurisdiction  Acts"  mean  wtthm  the 
police  district  of  Dublin  metropolis,  the  Acts  regulating 
the  powers  and  duties  of  justices  of  the  peace  for  such 
district,  or  of  the  police  of  such  district,  and  elsewhere 
iu  Ireland  "The  Petty  Sessions  (Ireland)  Act,  1851," 
and  any  Act  amending  the  same. 

The  power  given  by  this  section  shall  be  deemed  to 
be  in  addition  to  and  not  in  derogation  of  anjr  other 
powers  to  which  the  Commissioners  may  be  entitled  at 
common  law  or  in  equity  of  recovering  any  moneys  due 
to  them ;  and  the  Commissioners  may  use  any  such 
powers  accordingly. 
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onexpended 
balance 
where  uader- 
takings  not 
completed. 


inTwtment  of  7.  ^yj  01011^8  for  the  time  being  in  the 
S^mmbslonen.  bands  of  the  Commissioners  un^r  this 
Act,  and  not  employed  by  them  in  loans, 
may  be  invested  by  them  in  such  Gkivemment  or  real 
securities  as  they  may  from  time  to  time  think  ex- 
pedient. 

Certiflcato  of  8.  A  certificate,  purporting  to  be  under 

amount  ue.  ^^  ^^  ^j  ^j^^  Commissioners,  and  to  be 
signed  by  one  of  them,  stating  the  amount  due  to  the 
Commissioners  from  any  person  in  respect  of  any  loan 
made  to  him  under  this  Act,  together  with  interest 
thereon,  shall,  until  the  contrary  is  proved,  be  evidence 
of  the  amount  due  and  of  the  liability  of  the  party 
therein  named  to  pay  the  same. 

RecoTory  of  9.  jf  during  any  time  while  any  part  of 

a  loan  under  this  Act  remains  unpaid  the 
Commissioners  are  satisfied  that  the 
borrower  is  not  carr^-ing  into  effect  the 
undertaking  for  which  the  loan  was  made, 
they  may  recover  forthwith  the  loan  and  all  moneys  due 
to  them  in  respect  thereof. 

POTrerofLord  ]o.  The  Lord  Lieutenant  in   council 

inconncuto  ™*y  from  time  to  time  make,  and  when 
make  regu-  made  may  rescind,  annul,  or  add  to,  rules 
lattona.  ^^j^  respect  to  the  following  matters : 

(I.)  The  mode  in  which  loans  are  to  be  made  under 
this  Act,  the  amount  of  such  loans,  the  securi- 
ties to  be  given  therefor,  and  the  conditions  on 
which  such  loans  will  be  made ;  and 
(2.)  The  circulation  of  information  as  to  the  mode  in 
which  loans  are  to  be  applied  for  and  made  in 
pursuance  of  this  Act ;  and 
As  to  any    other  matter  or   thing,    whether 
similar  or  not  to  those  above-mentioned,  in 
respect  of  which  it  may  be  expedient  to  make 
rules  with  a  view  to  more  completely  carry 
into  effect  the  purposes  of  this  Act. 
Any  rules  made  in  pursuance  of  this  section  shall,  in 
so  far  as  they  are  not  inconsistent  with  this  Act,  be 
deemed  to  be  within  the  powers  conferred  by  this  Act, 
and  shall  be  of  the  same  force  as  if  enacted  therein,  and 
shall  be  judicially  noticed  ;  and  it  shall  be  the  duty  of 
the  Commissioners  and  of  the  inspectors  of  fisheries  to 
conform  to  any  rules  so  made. 


(3.) 


Power  of  II.  The  Commissioners  may  receive 

S'«S;?i^fS     any  gifts  made  to  them  by  deed,  wiU    or 
forflaherr  otherwise,  of  property,   whether  real  or 

pnrposea.  personal,  to  be  applied  for  fishery  pur- 

poses as  defined  by  this  Act,  and  may  apply  the  same 
accordingly  for  the  benefit  of  any  maritime  county  or 
counties  specified  by  the  giver,  or  if  no  particular  county 
or  counties  are  specified,  for  the  benefit  of  all  the  said 
maritime  counties  in  the  proportions  mentioned  in  the 
second  part  of  the  schedule  hereto. 
Acconntatobe  12.  The  Commissioners  shall,  once  at 
ComSSiSiler,.  the  least  in  every  year,  render  to  the 
Commissioners  of  Her  Majesty  s  Treasury 
at  such  time  and  in  such  manner  as  they  may  direct,  an 
account  of  their  receipts  and  expenditure  during  the 
preceding  year,  made  up  to  the  thirty-first  day  of 
December,  and  of  the  raoae  in  which  such  reocipU  have 
been  derived  and  expenditure  incurred,  together  with  a 
statement  of  the  amount  (if  any)  remaining  in  their 
hands  at  the  date  of  such  account ;  also  of  the_ amount 
of  loans  outetanding,  and  of  the  amount  (if  any) 
of  principal  and  interest  in  arrear  in  respect  of  any 
loans;  and  the  Commissioners  of  Her  Majesty's  Treasury 
shall  submit  to  Parliament  such  account  or  a  summary 
thereof,  in  such  form  as  they  think  expedient 
Definition  13.  The  expression  "  Lord  Lieutenant" 

in  this  Act  includes  the  lord'  justices  or 
other  chief  governors  or    governor    of 
Ireland  for  the  time  being. 

SCHEDULE. 

Pabt  I. 

Particulabs  of  tht  Ibish  Repboddctive  Loan  Fomd. 


of  "Lord 
Lieutenant.' 


County  Trusts 
Agricaltaral  S 
London  Fund  I 
Fishery  Fund 


ConMis 

Cub 

chool  Fund 

or  Management 

£,        $.  d. 

28,875    0     0 

191     6    2 

11,468  19     3 

1,526     6     8 

£      *. 

688  18 

65  15 

114     6 

105    2 

6 
3 

4 
0 

£, 

42,061  12    1 

974    2 

1 

PART  II. 


County; 
Clare  - 

Cork  -       - 

Galway 

Kerry - 

Leitrlm 

Limerick    - 

Mayo  - 

SUgo 

Roscommon 

Tlpperaiy  - 


Contois 


Connty 
Tmats 


London  Fund 
for  If anagement  and 
.    Agricultural 
School  Fund 


e  $.d. 

ilt  0  0 

8,8711  0  0 

'4,300  0  0 

laieo  0  0 

800  0  0 

800  0  0 

1,300  0  0 

1,295  0  0 

4,033  0  0 

2,825  0  (I 


28,87S    0    « 


£      t.  d. 

1,103  is  i 

MM    t  3 

1,49*  IS  8 

1,230  14  a 

423  11  » 

1,34S    1  2 

1,081    e  0 

817  14  1 

SSO  16  4 

e28    4  8 


191    6    2) 
11,4«8  19    8 


r" 


,660    6    S 


Flsheiy 
Fund 


Tota 
Consols 


£  I.  d. 
180  9  6 
2M  i  11 
223  IS  10 
188    0    1 

68  7  1 
201  IS  11 
297  0  7 
132  11    9 


1,626    6    8 


£  1.  d. 
1,959  i  11 
4,839  11  1 
6,016  11  « 
11,553  14  3 
],-i85  18  10 
2,847  17  1 
3i678  6  7 
2,166  6  10 
4,975  16  4 
3,353    4    8 


42,061  13    1 


County 
Trusts 


£  t.  d. 
39  13  3 
56    3  10 

46  13    8 
263  17  11 

47  8  3 
42  16  9 
63  1  5 
71  13  1 
14  14  8 
62  18    II 


688  18    6 


London  Fund 

for  Managment  and 

Agricultunkl 

School  Fund 


Fishery 
Fund 


Total 
Cash 


£  $.  d. 
18  II  10 
36  3  a 
28  1  1 
18  17    1 

6  10  6 
30  15  9 
30  12  0 
12  13  7 
14  13    8 

8    3    3 


65  15    3 


114    6 


:i 


180    1    7 


£ 

«L 

d. 

12 

8 

6 

17  10 

3 

15 

8 

2 

13  13 

0 

4 

7 

3 

13  17  11 

20 

9 

1 

8 

8  10 

- 

105 

3 

0 

£  t.  d. 
70  12  6 
99  17  0 
85    1  11 

385  7  0 
68  6  0 
77  10    6 

114  2  « 
93  14  « 
29  8  4 
61     1   II 

974    3     1 
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Cap.  LXXXVII. 

An  Act  to  amend  the  Endowed  Schools  Acts. 

[7^  August  1874.] 

Cap.  LXXXVin. 

An  Act  to  amend  the  Law  relating  to  the  Regis- 
tration of  Births  and  Deaths  in  England,  and 
to  consolidate  the  Law  respecting  the  Regis* 
tration  of  Births  and  Deaths  at  Sea. 

[7M  August  1874.] 

Cap.  LXXXIX. 

An  Act  to  amend  and  extend  the  Sanitary  Laws. 

lllh  August  1874.] 


Cap.  XC. 

An  Act  to  declare  the  Validity  of  Orders  of  the 
Education  Department  with  respect  to  United 
School  Districts,  and  to  make  better  Provi- 

^       sion  with  respect  to  such  Orders. 

im  August  1874.] 


Cap.  XCL 

An  Act  to  amend  the  Law  relating  to  the  Council 
of  the  Governor-General  of  India. 

[7<A  August  1874.] 


Cap.  XCn. 

An  Act  to  provide  for  the  transfer  to  the  Admi- 
ralty and  the  Secretary  of  State  for  the  War 
Department  of  Alderney  Harbour  and  certain 
Lauds  near  it.  \lth  August  1874.] 

Cap.  XCni. 
An  Act  to  amend  the  Law  relating  to  Public 
Health  in  Ireland.  [7^  August  1874.] 

Be  it  enacted,  &c. :    . 

Preliminary. 
Short  Tiue.  1.  This  Act  may  be  cited  for  all  pur- 

poses as  the  Public  Health  (Ireland)  Act,  1874. 

Sanitary  Authorities. 
Urban  and  rural       2.  From  and  after  the  passing  of  this 
»uutaj7  diatrict*  ^^^  i^l^d  shall  be  divided  into  sanitary 
districts  to  be  called  respectively — 

(I.)  Urban  sanitary  districts ;  and 
(2.)  Rural  sanitary  districts ; 
and  such  urban  and  rural  sanitary  districts  shall  respec- 
tively be  subject  to  the  jurisdiction  of  local  authorities, 
in  this  Act  called  urban  sanitary  authorities  and  rural 
sanitary  authorities,  invested  with  the  powers  in  this 
Act  mentioned. 
Description  of         8.  Urban  sanitary  districts  shall  con- 

«S^"cSm'd'^  8>8t  of  the  places  m  that  behalf  men- 
urban  sanitary  tioned  in  the  first  column  of  the  table 
autborltlea.  jjj  ^^a  section  contained,  and  urban  sani- 

tary authorities  shall  be  the  several  bodies  of  persons 
specified  in  the  second  column  of  the  said  table  in 
relation  to  the  said  places  respectively. 


Tabue  above  referred  to. 


Urban  Sanitary  Diatrict 


Urban  Sanitary  Authority 


The  City  o{  Dublin 


Towns  corporate,  with  exception  of  Dublin 


Towns,  the  popnlation  of  which  according  to  the  last  Fnrliamentaiy  census 
exceeds  six  thousand,  having  Commissioners  appointed  by  virtue  of  an  Act 
made  in  the  ninth  year  of  the  reign  of  Greorge  the  Fourth,  intituled  "An 
"Act  to  make  provision  for  the  Ughting,  cleansing,  and  watching  of  cities 
"and  towns  corporate  and  market  towns  in  Ireland  in  certain  oases." 

Towns,  the  population  of  which  according  to  the  last  Parliamentary  census 
exceeds  six  thousand,  having  Mtmicipal  Commissioners  under  3  ft  4  Vict. 
c.  108. 

Towns,  the  population  of  which  according  to  the  last  Parliamentary  census 
exceeds  six  thooaand,  having  Town  Commissioners  nnder  the  Towns  Im- 
provement ^IreUmd)  Act,  1864  (17  &  18  Vict.  &  103). 

Towns  or  townships  having  Commissioners  under  Local  Acts. 


The  Bight  Honoorable  the  Lord  Mayor, 
Aldermen,  and  Burgesses  acting  by  the 
Town  CoundL 

The  Mayor,  Aldermen,  and  Burgesses 
acting  by  the  Town  CoundL 

The  Commissionen. 


The  Manidpal  Commissioners. 


The  Town  Commissioners. 


The  Town  or  Township  Commisgioners. 


rar^i"^''"!""  "'  ■*■  '^'^  *"**  '^^  erery  poor  law  union, 
"SricSTai'id^  with  the  exception  of  those  portions  fif 
rural  sanitary  any)  of  the  area  which  are  included  in 
authorities  „^i,^„   sanitary  districts,  shall    form   a 

rural  sanitary  district,  and  the  guardians  of  the  union 
shall,  as  such,  be  the  rural  sanitary  authority  of  such 
district,  subject  to  the  following  conditions;  that  is  to 
say, 

(I.)  No  elective  guardian  of  any  electoral  division 
belonging  to  such  union,  and   forming,  or 


being  wholly  included  within  an  urban  sanitarv 
district  shall  act  or  vote  in  any  case  in  whidii 
guardians  of  such  union  act  or  vote  in  their 
capacity  of  members  of  the  rural  sanitary 
authority : 
(2.)  Where  part  of  an  electoral  division  belonging  to 
a  union  forms  or  is  situated  in  an  urban 
sanitary  district,  the  Local  Government  Board 
may,  by  order,  divide  such  electoral  division 
into  separate  wards  and  determine  the  number 
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of  gtiardiaiu  to  be  elected  by  such  wards 
respectively,  in  such  manner  as  to  provide  for 
the  due  representation  of  the  part  of  the 
electoral  division  lying  vrithin  the  rural  sani- 
tary district;  but  until  such  order  has  been 
made  the  guardian  or  guardians  of  such 
electoral  division  may  act  and  vot«  as  mem- 
bers of  the  rural  sanitary  authority  in  the 
same  nuinner  as  if  no  part  of  such  electoral 
division  formed  part  of  or  was  situated  in  an 
urban  sanitary  district : 
(3.)  An  ex-officio  guardian  resident  in  any  electoral 
division,  or  part  thereof,  belonging  to  such 
union  which  forms  or  is  situated  in  an  lurban 
sanitary  district,  shall  not  act  or  vote  in  any 
case  in  which  guardians  of  such  union  act  or 
vote  in  their  capacity  of  members  of  the  rural 
sanitary  authority  unless  he  is  the  owner  or 
occupier  of  property  situated  in  the  rnral 
sanitary  district  of  a  value  to  qualify  him  as 
an  elective  guardian  for  the  imion. 


Power  to  alter 
Mnltary  aiitilcta. 


6.  The  Local  Government  Board  shall 
have  power,  by  provisional  order,  to 
separate  from  a  rural  sanitary  district  any  town  or 
district  wholly  situate  therein,  the  population  of  which 
according  to  the  then  last  Parliamentary  census  exceeds 
six  thousand,  and  to  constitute  it  an  urban  sanitary 
district,  or  to  include  it  in  any  adjoining  urban  sanitary 
district,  subject  as  such  to  all  the  provisions  of  this 
Act  affecting  urban  sanitary  districts;  and  the  said 
Board  shall  likewise  have  power,  by  provisional  order, 
to  add  any  town  or  township  hereby  constituted  an 
urban  sanitary  authority  to  the  rural  sanitary  district 
in  which  it  is  sitiiatc,  to  be  subject  thereafter  to  all 
provisions  of  this  Act  affecting  rural  sanitary  districts. 
No  such  provisional  order  shall  be  made  except  upon 
petition  from  such  town,  township,  or  district,  in 
accordance  with  the  provisions  of  "  lie  Local  Govem- 
"ment  (Ireland)  Act,  1871,"  as  amended  by  "The 
"  Local  Government  Board  (Ireland;  Act,  1 872,"  with 
respect  to  the  incorporation  with  or  separation  from 
an^  town  of  any  district :  Provided  sdways,  that  the 
said  provisions  shall  for  such  purposes  be  read  as  if  the 
expression  "  sanitary  authority  were  therein  substi- 
tuted for  the  expression  "  governing  body ;"  nor  shall 
any  such  provisional  order  take  ef^ct  until  confirmed 
b^  Parliament  in  manner  prescribed  by  the  said  provi- 
sions. 

5l2^Tu?Sr'°*  ^'  ^®    ^"*  meeting  of  a    sanitary 

•nttorl^  authoritjr  under  this  Act  shall  be  held 

within  sixty  days  after  the  passing  of 
this  Act,  on  such  day  as  may  be  directed  by  order  of 
the  Local  Grovemment  Board  in  each  case. 

l^Z'ofLiu^  ,  ''■  subject  to  the  provisions  of   this 
authority.  Act,  except  as  hereinafter  is  excepted, 

and  from  and  after  the  day  appointed 
for  the  first  meeting  of  a  sanitary  authority  in  pursuance 
of  this  Act,  there  shall  be  transferred  and  attach  to 
such  sanitiiry  authority,  to  the  exclusion  of  any  other 
authority  which  may  have  previously  exercised  or  been 
"ubjcct  to  the  same,  all  powers,  right,  duties,  capacities, 
liabilities,  and  obligations  within  such  district  exercisable 
or  attaching  by  and  to  the  sewer  authority  under  the 
Sewage  Utiliziition  Acts,  and  by  and  to  the  nuisance 
authority  under  the  Nuisanci-s  Removal  AcU,  and  by 
and  to  the  local  authority  under  the  Common  Lodging 
Houses  Acts,  the  Artisans  and  Labourers  Dwellings 
Act,  and  the  Bakehouse  Regulation  Act,  as  the  said 
Acts  are  respectively  varied  or  amended  by  any  Act  or 
any  local  Act  or  any  provisional  order  in  force  within 


such  district,  or  by  and  to  any  of  the  said  authorities 
under  any  of  such  Acts  as  aforesaid :  Provided  always, 
that  in  any  urban  sanitary  district  the  urban  sanitary 
authority  shall,  subject  to  the  provisions  of  this  Act, 
continue  to  act  in  execution  of  any  Act  or  local  Act  or 
provisional  order  in  force  within  such  district  imme- 
diately before  the  passing  of  this  Act,  and  in  the 
execution  of  which  at  such  time  the  body  by  this  Act 
constituted  such  urban  authority  was  acting;  and 
provided  further,  that  in  any  rural  sanitary  district 
there  shall  be  transferred  and  atta(^  to  the  rural 
sanitary  authority,  to  the  exclusion  of  any  other 
authority  which  may  have  previously  teercised  or  been 
subject  to  the  same,  all  powers,  rights,  duties,  capaci- 
ties, liabilities,  and  obligations  with  respect  to  sanitary 
matters  under  any  Act,  local  Act,  or  provisional  order 
in  force  within  such  district,  or  any  part  of  the  same, 
immediately  before  the  passing  of  this  Act;  but,  save 
as  aforesaid,  such  Act,  local  Act,  or  provisional  order 
shall  continue  in  full  force  and  effect,  and  shall  be 
carried  into  execution  by  the  same  authority  and  in 
the  same  manner  in  every  respect  as  if  this  Act  had 
not  been  passed.  If  any  question  arises  as  to  what  are 
sanitary  matters  within  the  meaning  of  this  section,  or 
as  to  any  matter  or  thing  affected  by  this  section,  the 
determination  of  the  Local  Government  Board  on  any 
such  question  shall  be  conclusive. 

Where  the  Baths  and  the  Washhouses  Acts  and  the 
Labouring  Classes  Lodging  Houses  Acts,  or  any  of 
them,  are  in  force  within  the  district  of  any  sanitary 
authority,  such  authority  shall  have  all  powers,  rights, 
duties,  capacities,  liabilities,  and  obligations  in  relation 
to  such  Acts  exercisable  by  or  attached  to  the  council, 
town  commissioners,  or  other  commissioners  or  persons 
acting  in  the  execution  of  the  said  Acts,  or  any  of 
them. 

Where  the  Baths  and  Washhouses  Acts  are  not  in 
force  within  the  district  of  any  sanitary  authority,  such 
sanitary  authority  may  adopt  such  Acts,  and  where  the 
Labouring  Classes  Lodging  Houses  Acts  are  not  in 
force  within  the  district  of  any  sanitary  authority,  such 
sanitary  authority  may  adopt  such  Acts. 

Powers  routing  g.  Under  the  provisions  of  the  Diseases 
ofdiMiuwvutad  Prevention  Act  the  execution  of  all 
in  board  of  powers    relating    to    the    treatment    of 

5SijS'S"whi'h'  disease,  and  the  establishment  and  main- 
tho  sanitary  tenance  of  hospitals,  the  conveyance  of 
itMtT""  '''^  "°^'  **"*  disinfection  of  clothes  or 
dwellings,  and  the  interment  of  the  dead, 
created  by  the  said  Act  or  any  other  Act,  arising  out  of 
any  order  of  the  Local  (^vernment  Board,  shall  vest 
exclusively  in  the  board  of  guardians  of  the  union  in 
which  the  district  of  the  sanitary  authority  is  situate, 
and  the  expenses  so  incurred  shall  be  charged  on  the 
poor  rates  as  expenses  arising  under  the  Poor  Law 
Acts,  or  the  Medical  Charities  Act,  as  the  case  may  be. 

Tranater  of  9.  From  and  after  the  day  appointed 

aaniUn'    *  ^'"'    ^^^  fi™*    meeting   of    the    sanitary 

authority,  and      authority  of  a  sanitary  district,  in  pur- 

ofpropmj^nd"  »"•»«»  "f  t"*"  ^c''  ""  »"c''  property, 
powera.  real  and  personal,  including  all  interest, 

easements,  and  rights  in,  to,  and  out  of 
property,  real  and  personal  (including  things  in  action), 
as  belongs  to  or  is  vested  in,  or  would  but  for  this  Act 
have  belonged  to  or  been  vested  in,  any  authority 
whose  powers,  rights,  duties,  capacities,  liabilities,  and 
obligations  are  transferred  to  the  sanitary  authority 
shidl,  so  far  as  such  property  is  applicable  to  and  for 
the  purposes  of  any  such  powers,  rights,  duties,  liabili- 
ties, capacities,  or  obligations,  pass  to  and  vest  in  the 
sanitary  authority,  subject  to  all  dcbts,^liabilitie8,  and 
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obligations  ezclusiTely  affectine  the  property  so  trans- 
ferred; and  where  any  debts,  uabilities,  or  obligations 
affect  SDch  property  together  with  other  property,  then 
subject  only  to  such  part  of  such  debts,  liabilities,  and 
obligations  as  shall  bear  to  the  whole  amount  of  such 
debts,  liabilities,  and  obligations  the  proportion  which 
the  property  so  transferred  bears  to  the  whole  property 
affected  by  such  debts,  liabilities,  and  obligations. 

All  debts,  liabilities,  and  obligations  subject  to  which 
any  such  property  has  been  transferred,  or  which  pre- 
viously to  such  transfer  were  incurred  by  the  authority 
whose  powers,  rights,  duties,  liabilities,  capacities,  and 
obligations  are  so  transferred  in  the  exercise  of  such 
powers  and  rights,  or  in  the  discharge  of  such  duties, 
or  by  reason  of  such  liabilities  and  obligations,  may  be 
enforced  against  the  sanitary  authority  to  the  same 
extent  and  in  the  same  manner  as  they  mieht  have 
been  enforced  against  the  authority  from  which  such 
transfer  has  taken  place;  and  such  last-mentioned 
authority  shall  be  deemed  to  be  discharged  from  such 
debts,  liabilities,  and  obligations. 

All  property  by  this  section  transferred  to  a  sanitary 
authonty  shall  be  held  by  it  upon  trust  for  the  district 
or  several  places  respectively  within  its  jurisdiction  to 
which  such  property  belonged,  or  for  the  benefit  of 
which  such  property  was  held  previously  to  its  transfer. 

Suiitarjr  ofiicen  10.  Every  medical  officer  of  a  dispen- 
Sent'omciS™*"'  ^^y  district  shall  be  a  sanitary  officer 
of  health.  for  such  district,  or  for  such  part  thereof 

as  he  shall  personally  be  in  charge  of,  with  such 
additional  salary  as  the  sanitary  authority  thereof  may 
determine,  with  the  approval  of  the  Local  Government 
Board ;  and  every  sanitary  authority,  whether  urban  or 
rural,  shall  appoint  such  other  sanitary  officers,  includ- 
ing a  medical  superintendent  officer  of  health  when 
deemed  necessary,  as  the  Local  Government  Board 
shall  in  each  case  direct,  with  such  salaries  or  additional 
salaries  as  the  said  sanitary  authority  shall  determine, 
with  the  approval  of  the  Local  Government  Board ;  and 
the  said  Board  shall  assign  to  the  dispensary  medical 
officers,  and  to  the  other  sanitary  officers,  if  any,  and  to 
the  medical  superintendent  officer  of  health,  if  such  an 
officer  be  appointed  for  the  sanitary  district,  their 
respective  duties  and  functions  in  the  discovery  or 
inspection  or  removal  of  nuisiances,  in  the  supply  of 
pure  water,  in  the  making  or  repairing  of  sewers  and 
drains,  or  in  generally  superintending  the  execution  of 
the  sanitary  laws  within  the  district. 

Every  such  salary  or  additional  salary  so  determined 
or  approved  shall  be  payable  from  such  local  fund  as 
the  Local  Government  Board  shall  indicate  as  properly 
chargeable  therewith,  ami  such  part  thereof  as  Parlia- 
ment shall  from  time  to  time  determine  shall  be 
recouped  to  such  local  fund  out  of  moneys  to  be  voted 
by  ParUament;  and  the  Local  Government  Board 
shall  have  the  same  powers  with  regard  to  the  qualifi- 
cation, appointment,  duties,  regulation  of  salary,  and 
tenure  ol  office  of  every  sanitary  officer  as  they  have  in 
the  case  of  the  medical  officer  of  a  dispensary  district : 
Provided,  with  regard  to  salaries  or  additional  salaries, 
whereof  any  portion  is  to  be  recouped  to  any  local  fund 
from  moneys  voted  by  Parliament,  the  amount  of  any 
new  salary,  and  the  proportion  between  any  existing 
salary  and  the  addition  thereto,  shall  be  regulate<l 
according  to  a  scale  to  be  approved  by  the  Com- 
inissioners  of  Her  Majesty's  Treasury. 

Foweraof  n.  Inspectors  of  the  Local  Govem- 

Lit^Oorra-n-  ment  Board  may  attend  any  meetings  of 
ment  Board.  sanitary  authorities,  or  of  committees  of 
sanitary  authorities,  during  the  transaction  of  business 
arising  under  any  of  the  provisions  of  the  Sanitary 


Acts;  and  such  inspectors  shall,  for  the  purposes  of 
any  inquiry  directed  by  the  said  Local  Government 
Board,  m  relation  to  witnesses  and  their  examination, 
the  production  of  papers  and  accounts,  the  inspection 
of  places  and  matters  required  to  be  inspected,  have 
for  the  purposes  of  the  Sanitary  Acts  or  Burial  Grounds 
Acts  or  any  of  the  said  Acts  similar  powers  to  those 
which  inspectors  have  under  the  Poor  Law  Acts  and 
under  the  Medical  Charities  Act  for  the  purposes  of 
those  Acts. 

Expenses  of  12.  All  expenses  incurred  or  payable 

•uthori^."*''^      by  an  urban   sanitary  authority  under 
the  Sanitary  Acts  shall,  notwithstanding 
anything  in  the   said   Acts  or   any  of  them  to  the 
contrary,  be  defrayed  as  follows ;  that  is  to  say, 

(I.)  In  the  case  of  the  council  of  a  borough,  out  of 

the  borough  fund  or  borough  rate : 
(2.)  In  the  case  of  an  urban  sanitary  authority  being 
commissioners  under  any  of  the  Acts  specified 
in  the  first  column  of  the  table  contained  in 
section  three  or  of  any  Local  Act,  out  of  any 
rate  leviable  by  them  as  such  commissioners 
throughout  the  whole  of  their  district : 
Provided  that  where  an  urban  sanitary  authority  had 
before  the  passing  of  this  Act  power  to  levy  throughout 
the  whole  of  its   district  a  rate  or  rates  for  paving, 
sewering,    or    other    sanitary    purposes,   all   expend 
incurred  by  such  authority  in  the  performance  of  its 
duties  under  the  Sanitary  Acts  shall  oe  defrayed  out  of 
such  rate  or  rates,  except  where  at  the  time  of  the 
passing  of  this  Act  any  such  expenses  were  chargeable 
upon  the  borough  fund  or  borough  rate,  in  which  case 
such  expenses  shall  continue  so  chargeable :  Provided 
also,  that  if  application  be  made  to  the  Local  Govern- 
ment Board  whereby  it  shall  be  alleged  that  it  would 
be  inequitable  or  inconvenient  in  the  district  of  any 
urban  sanitaiy'  authority  that  the  said  expenses  should 
be  borne  as  last  aforesaid,  the  said  Board  may,  after 
inquiry,  by  a  provisional  order,  alter  the  incidence  of 
such  charge  in  respect  of  the  whole  or  some  of  the 
expenditure  referred  to,  as  to  them  shall  appear  to  be 
fair  and  equitable. 

ExpeniM  of  ]  3.  The  expenses  incurred  by  a  rural 

•uSoriS:'"''  sanitary  authority  under  the  Sanitary 
Acts  shall  be  divided  into  general  ex- 
penses and  special  expenses. 

General  expenses,  other  than  those  chargeable  upon 
owners  and  occupiers  under  the  Sanitary  Acts,  shall  be 
the  expenses  of  the  establishment  and  officers  of  the 
sanitary  authority,  and  all  other  expenses  not  deter- 
mined by  this  Act  or  the  order  of  the  Local  Government 
Board  to  be  special  expenses. 

Special  expenses  shall  be  the  expenses  of  the  con- 
struction, maintenance,  and  cleansing  of  sewers  in  any 
contributory  place  within  the  district,  the  providing  a 
supply  of  water  to  any  such  place,  the  providing, 
repairing,  and  cleansing  public  wells,  the  lighting 
where  duly  authorised,  the  charges  or  expenses  arising 
out  of  or  incidental  to  the  possession  of  property 
transferred  to  the  rural  sanitary  authority  in  trust  for 
any  district  or  contributory  place,  and  all  other 
expenses  incurred  or  payable  by  the  sanitary  authority 
in  or  in  respect  of  any  contributory  place  within  the 
district,  and  determined  fiy  the  order  of  the  Local 
Government  Board  to  be  special  expenses. 

When  the  raral  sanitary  authority  makes  any  sewers 
or  provides  any  water  supply  or  executes  any  other 
work  under  the  Sanitary  Acts  for  the  common  benefit 
of  any  two  or  mrare  contributory  places  within  its 
district,  it  may  apportion  the  expense  of  constructing 
any  such  work  and  of  maintaining  the  same,  in  such 
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proportions  as  it  thinks  just,  between  such  contributory 
places ;  and  any  expense  so  apportioned  to  any  such 
contributory  place  shall  be  deemed  to  be  special 
expenses  legally  incurred  in  respect  of  such  contributory 
place. 

Ten  or  more  ratepayers,  or  any  number  of  persons 
liable  to  be  rated  to  one  fifth  part  of  the  whole  rate,  of 
any  contributory  place,  if  aggrieved  by  any  such 
apportionment,  may  send  or  deTiver  a  memorial  to  the 
Local  Government  Board  stating  their  grounds_  of 
complaint,  and  the  said  Board  may,  after  due  inquiry, 
make  such  order  in  the  matter  as  to  it  may  seem 
equitable,  and  the  order  so  made  shall  be  binding  and 
conclusive  upon  all  parties  concerned. 

General  expenses  shall  be  payable  out  of  a  common 
fund  to  be  raised  out  of  the  poor  rate  of  the  electoral 
divisions  or  parts  thereof  in  the  district  according  to 
the  rateable  value  of  each  electoral  divinon  or  part 
thereof  in  manner  herein-after  mentioned. 

Special  expenses  shall  be  a  separate  charge  on  some 
contributory  place  or  places. 

The  following  areas  situated  in  a  rural  sanitary 
district  shall  be  contributory  places  for  the  purposes  of 
this  Act ;  that  is  to  say, 

(I.)  The  dispensary  district : 

(2.)  The  electoral  division : 

.(3.)  Thetownhind: 
Provided  that  the  Local  Government  Board  shall  have 
power  to  determine  on  what  area  of  charge  being  a 
contributory  place,  or  consisting  of  contributory  places, 
any  special  expenses  shall  be  chargeable,  whether 
incurred  after  the  passing  of  this  Act  or  still  due  in 
respect  of  works  executed  before  the  pasung  of  this 
Act. 

Mode  of  raising  14,  YoT  the  purpose  of  obtaining 
rural  Mmitary  payment  for  special  expenses  from  the 
dtatrtct  several  contributory    places   within    its 

district,  the  board  of  guardians,  being  the  rural  sanitary 
authority,  shall  levy  the  same  by  a  special  poundage 
rate,  to  be  added  to  the  poor  rate  on  such  contributory 
places  and  to  be  collected  therewith  by  the  collectors  of 
the  poor  rate  and  lodged  to  the  credit  of  the  guardians 
with  the  treasurer  of  the  union ;  and  the  expenditure 
thereof  shall  be  brought  to  account  in  such  form  and 
manner  as  the  Local  Government  Board  shall  from 
time  to  time  by  any  general  order  direct ;  and  if  not 
otherwise  directed  by  such  general  order,  the  sums 
levied  by  such  special  poundage  and  placed  to  the 
credit  of  the  board  of  guardians  shall  be  applied  by 
them  in  discharge  of  the  special  expenses  incurred 
as  aforesaid  on  account  of  such  contributory  places 
respectively. 

Compaisory  ]5.  Every  sanitary  authority  being  a 

pnrdiiLo'iind  PP^  nuisance  authority  under  the  provi- 
for  boipitaii.  sions  of  an  Act  passed  in  the  thirty- 
seventh  year  of  Her  M&jesty,  entitled  "An  Act  to 
"amend  the  Sanitary  Act,  1866,  so  far  as  the  same 
"relates  to  the  nuisance  authorities  of  ports  in  Ire- 
"  land,"  shall,  with  the  consent  in  writing  of  the  Local 
Government  Board,  be  empowered  to  purchase,  hire, 
or  erect  any  building  either  within  or  without  the 
district  of  such  sanitary  authority  for  the  purpose  of 
an  hospital  for  the  reception  and  treatment  of  persona 
affected  by  dangerous  contif^ious  disease,  or  to  purchase 
land  either  within  or  without  such  district  for  the  pur- 
pose of  erecting  the  same,  and  for  these  purposes  the 
Lands  Clauses  Acts  are  incorporated  herewith  :  Pro- 
vided always,  that  for  the  purposes  of  such  incorpora- 
tion the  terms  "  special  Act "  and  "  promoters  of  the 
"undertaking"  in  the  Lands  Clauses  Acts  shall  be 
construed  to  mean  respectively  the  consent  in  writing 


of  the  Local  Government  Board,  and  ,any  sanitary 
authority  being  such  a  port  nuisance  authority  as 
aforesaid. 

Incorporation  ]6.  Whereas  by  the  Burial  Grounds 

?rovUlSli°of  (Ireland)  Act,  1856,  section  eighteen,  it 
Lands  Clauses  is  provided  that  the  Lands  Clauses  Con- 
^3f°^^»"*"*solidation  Act,  1845,  excepting,  among 
Grounds  Act  Other  provisions,  the  provisions  of  that 
Act  "  with  respect  to  the  purchase  and 
"  taking  of  lands  otherwise  than  by  agreement,"  shall 
be  incorporated  with  the  said  Act,  and  it  is  expedient 
that  those  provisions  of  the  Lands  Clauses  Acts  should 
be  incorporated  with  the  said  Burial  Grounds  Act :  Be 
it  enacted,  that  from  and  after  the  passing  of  this  Act 
the  provisions  of  the  Lands  Clauses  Acts  "  with  respect 
"  to  the  purchase  and  taking  of  lands  otherwise  than  by 
"  agreement "  shall  be  incorporated  with  the  said  Acts, 
and  they  are  hereby  incorporated  therewith. 

Provided  always,  that  before  putting  in  force  any  of 
the  powers  of  the  Lands  Clauses  Acts  with  re^>ect  to 
the  purchase  of  lands  otherwise  than  by  agreement,  any 
bunal  board  shall  do  all  acts,  matters,  and  things,  and 

Eroceed  in  manner  prescribed  by  section  four  of  the 
ocal  Government  (Ireland)  Act,  1871,  in  like  manner 
in  every  respect  as  if  such  burial  board  were  a  govern- 
ing body  desiring  to  put  the  said  provisions  of  the 
Lands  Clauses  Acts  in  force;  and  for  such  purposes 
the  said  section  four  is  incorporated  herewith,  and  for 
the  purposes  of  such  incorporation  the  terms  "  govem- 
"  ing  body  "  and  "  chief  secretary  "  in  the  said  section 
shall  be  construed  to  mean  respectively  "  burial  board  " 
and  "  Local  Government  Boarf." 

Justice  not  17.  No  justice  of  the  peace  shall  be 

ta'cMes  nude*"'  deemed  incapable  of  acting  as  such  in 
Burial  Grounds     cases  under  the  Burial  Grounds  Acts,  by 

membCTrf'SSrial  '^»°°  <^  ^'^  ^'""S  »  member  of  any 
board  or  liable  body  thereby  declared  to  be  the  banal 
'""'••  board  to  execute  the  said  Acts,  or  by 

reason  of  his  being  a  contributor  or  liable  to  contribute 
to  any  rate  or  fund  out  of  which  it  is  by  the  said  Acts 
provided  that  all  charges  and  expenses  incurred  in  the 
execution  of  the  said  Acts,  and  not  recovered  as 
thereby  provided,  shall  be  defrayed. 

i*|Joirtes  by  18.  When  and  so  often  as  representa- 

19  ^k  soviet  c.9S.^°°  ^^  reference  to  a  burial  ground  or 
burials  shall  have  been  made  to  the  Local 
Government  Board  under  the  fifth  section  of  the  Burial 
Grounds  (Ireland)  Act,  1856,  and  the  Local  Grovemment 
Board  (Ireland)  Act,  1 872,  inquiry  may  be  directed  by 
the  Local  Government  Board  in  the  place  or  district 
referred  to  therein,  or  otherwise,  as  may  be  thought  fit, 
as  to  the  genuineness  of  such  representation,  and  in 
respect  of  the  several  matters  relating  theretc,  after 
notice  shall  have  been  given  as  providal  by  said  Act, 
and  of  the  time,  place,  and  subject  of  the  inquiry ;  and 
it  shall  be  lawful  for  one  of  the  inspectors  of  the  said 
Board,  or  other  person  appointed  in  that  behalf  by  the 
Board,  to  hold  such  inquiry ;  and  for  the  purposes  of 
such  and  all  other  inquiries  which  the  said  Board  shall 
see  fit  to  direct,  the  several  inspectors,  or  other  persons 
appointed  by  the  Board,  shall  have  nil  and  every  the 
powers  and  authorities  vested  in  or  conferred  on  poor 
law  inspectors  by  the  nineteenth  section  of  the  Act  of 
the  tenth  and  eleventh  years  of  the  reign  of  Iler  present 
Majesty,  chapter  ninety;  and  upon  receipt  of  the 
report  of  such  inspector  or  other  person  as  to  the  result 
of  such  inquiry,  and  of  the  evidence  taken  thereon,  it 
shall  be  lawful  for  the  said  Board  to  take  the  same  and 
the  matter  of  such  representation  into  consideration, 
and  to  make  such  order  in  relation  thereto  as  to  them 
may  seem  fit, 
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The  twentieth  section  of  the  Act  of  the  tenth  and 
eleventh  years  of  the  reign  of  Her  present  Majesty, 
chapter  ninety,  is  hereby  incorporated  with  this  section. 

Union  of  Districts. 

^°iteJ"i2'irt.  '^"  ^^®''*  '*  appears  to  the  Local 
united  diBtrict.  (Jovemment  Board,  on  the  application  of 
the  sanitary  authorities  of  any  sanitary  districts,  or  of 
any  of  such  authorities,  and  after  due  inquiry,  that  it 
would  be  for  the  advantage  of  such  sanitary  districts, 
or  any  of  them,  or  any  parts  thereof,  or  of  any  contri- 
butory places  in  any  rural  sanitary  district  or  districts, 
to  be  formed  into  a  united  district  for  all  or  any  of  the 
purposes  following ;  that  is  to  say, 

(1.)  The  procuring  a  common  supply  of  water ;  or 
(2.)  The   making  a   main  sewer   or  carrying  into 
effect  a  system  of  sewerage  for  the  use  of  all 
such  districts  or  contributory  places ;  or 
(3.)  For  any  other  purposes  of  the  Sanitary  Acts  or 
Burial  Grounds  Acts,  or  of  any  ot  the  said 
Acts, 
the  said  Local  (jovemment  Board  may,  by  provisional 
order,  form  such  districts  or  contributory  places  into  a 
united  district. 


Mode  of 

forming 

united 

district 


20.  The   following  enactments    shall 
take  effect  in  relation  to  making  a  pro- 
visional order  forming  •  united  district ; 
that  is  to  say, 

(1.)  Notice  of  the  provisional  order  shall  be  pub- 
lished in  some  newspaper  circulating  in  the 
district  to  which  it  n^lates,  and  in  such  other 
manner  as  the  Local  Government  Board  may 
direct : 

(2.)  All  costs,  charges,  and  expenses  of  and  inci- 
dental to  the  formation  of  a  united  district 
shall,  in  the  event  of  the  united  district  being 
formed,  be  a  first  charge  on  the  rates  leviable 
in  the  united  district  in  pursuance  of  this 
Act: 

(3.)  The  making  of  a  provisional  order  shall  be  primft 
facie  evidence  that  all  the  requirements  of  this 
Act  io  respect  of  proceedings  required  to  be 
taken  previously  to  the  making  of  such 
provisional  order  have  been  complied  with. 

Omrendng  21.  The  governing  body  of  a  united 

salted  ^  district  shall  be  a  joint  board  consisting 

district.  of  such  ex-officio  members  and  of  such 

number  of  elective  members  as  the  Local  Government 
Board  may,  by  the  provisional  order  forming  the 
district,  determine. 

A  joint  board  shall  be  a  body  corporate  by  such 
name  as  may  be  determined  by  the  provisional  order, 
having  a  perpetual  succession  and  a  common  seal,  with 
power  to  acquire  and  hold  lands  for  the  purposes  of  its 
constitution  without  any  license  in  mortmain. 

No  act  or  proceeding  of  a  joint  board  shall  be 
questioned  on  account-  of  any  vacancy  or  vacancies 
therein. 

No  defect  in  the  qualification  or  election  of  any 
person  or  persons  acting  as  a  member  or  members  of  a 
joint  board  shall  be  deemed  to  vitiate  any  proceedings 
of  such  board  in  which  he  or  they  has  or  have  taken 
part. 

Any  minute  made  of  proceedings  at  a  meeting  of  a 
joint  board,  if  signed  either  at  the  meeting  at  which 
such  proceedings  took  place  or  at  the  next  ensuing 
meeting  by  any  person  purporting  for  the  time  being  to 
be_  the  chairman  of  the  board,  shall  be  receivable  in 
evidence  of  such  proceedings  in  all  legal  proceedings 
without  further  proof,  and  until  the  contrary  is  proved 


every  meeting  of  a  joint  board  where  minutes  have  been 
so  made  of  the  proceedings  shall  be  deemed  to  have 
been  duly  convened  and  held  and  all  the  members 
thereof  to  have  been  duly  qualified. 

No  member  of  a  joint  board  by  being  party  to  or 
executing  in  his  capacity  of  member  any  contract  or 
other  instrument  on  behalf  of  the  board,  or  otherwise 
exercising  any  of  the  powers  given  to  the  board,  shall 
be  subject  individually  to  any  action,  suit,  trial,  prose- 
cution, or  other  legal  proceeding ;  and  a  joint  board 
may  apply  any  moneys  from  time  to  time  coming  into 
its  hmids  for  the  purpose  of  paying  any  costs  of  legal 
proceedings  or  damages  it  may  inciu:  in  the  exercise  of 
the  powers  granted  to  it :  Provided  that  nothing  in  this 
section  shall  exempt  any  member  of  a  joint  board  from 
liability  to  be  surcharged  with  the  amount  of  any 
payment  which  may  be  disallowed  by  the  auditor  in  the 
accounts  of  such  joint  board,  and  which  such  member 
authorised  or  joined  in  authorising. 

Heguiition  »s  22.  The  provisional  order  forming  a 

of  joint  booi^  united  district  under  this  Act  shall  define 
the  purposes  for  which  such  united 
district  is  formed,  and  the  powers,  rights,  duties, 
capacities,  liabilities,  and  obligations  under  the  Sani- 
tary Acts  which  the  joint  board  is  authorised  to 
exercise  or  perform  or  is  made  subject  to,  and  shall 
contain  regulations  as  to  the  qualification  and  mode  of 
election  of  elective  members  of  the  joint  board,  as  to 
their  continuance  in  office,  as  to  casual  vacancies  in  the 
joint  board,  as  to  its  meetings  and  officers,  and  any 
other  matter  or  thing,  including  the  adjustment  of 
present  and  future  liabilities  and  property,  with  respect 
to  which  the  Local  Government  Hoard  may  think  fit  to 
make  any  regulations  for  the  better  carrying  into  effect 
the  provisions  of  this  Act  with  respect  to  united  . 
districts. 

Upon  the  constitution  of  a  joint  board  the  sanitary 
authorities  having  jurisdiction  in  the  component  dis- 
tricts or  contributory  places  shall  cease  to  exercise 
therein  any  powers  or  to  perform  any  duties,  or  to  be 
subject  to  any  liabilities  or  obligations  which  the  joint 
board  is  authorised  to  exercise  or  perform  or  is  made 
subject  to ;  nevertheless  the  said  joint  board  may 
delegate  to  the  sanitary  authority  of  any  component 
distnct  the  exercise  of  any  of  its  powers  for  the  per- 
formance of  any  of  its  duties,  with  the  approval  of  the 
Local  Government  Board. 

Exper««  23.  Any  expenses  incurred  by  a  joint 

jofnt  tnord^  board,  in  purstutnce  of  this  Act,  unless 

how  to  lie  otherwise  determined  by  the  provisional 

defrayed.  order,  shall  be  defrayed  out  of  a  common 

fund  to  be  contributed  by  the  component  districts  or 
contributory  places  in  proportion  to  the  rateable  value 
of  the  property  in  each  district  or  contributory  place, 
such  value  to  be  ascertained  according  to  the  valuation 
list  in  force  for  the  time  being. 

A  joint  board  may  borrow  and  take  up  at  interest  on 
the  credit  of  such  common  fund  any  sums  of  money 
necessary  for  defraying  any  such  expenses,  subject  to 
the  regulations  of  the  Local  Government  (Ireland) 
Act.,  1071,  with  respect  to  borrowing  under  that  Act, 
as  the  same  are  amended  by  this  Act. 

i'''7™en'  of  24.  For  the  purpose  of  obtaining  pay- 

to'joint'  ment  from  component   districts  of  the 

board.  sums  to  be  contributed  by  them  the  joint 

board  shall  issue  its  precept  to  the  sanitary  authority  of 
each  component  district' stating  the  sum  to  be  con- 
tributed by  it  and  requiring  such  authority,  within  a 
time  limited  by  the  precept,  to  pay  the  sums  therein 
mentioned  to  the  joint  board  or  to  euch  person  as  the 
joint  board  may  direct. 


Digitized  by 


Google 


60 


PUBLIC  GENERAL  STATUTES, 


[The  Irish 


district 
•bovu It 


Any  sum  mentioned  in  a  precept  addressed  by  a  joint 
board  to  a  sanitary  authority  as  aforesaid  shall  be  a 
debt  due  from  it,  and  may  be  recovered  accordingly ; 
such  contribution,  in  the  case  of  a  rural  sanitary 
authority,  being  deemed  to  be  general  expenses. 

For  the  purpose  of  obtaining  payment  from  con- 
tributory places  of  the  suras  to  be  contributed  by  them, 
the  joint  board  shall  have  the  same  powers  of  issuing 
precepts  and  of  recovering  the  amounts  named  therein 
as  if  such  contributory  places  formed  a  rural  sanitary 
district  and  the  joint  board  were  the  sanitary  authority 
thereof. 

of'«nb''*'"t  ^'  ^  wnitluT  authority  unto  whose 

dlstrici'^r'         district  the  district  of  another  sanitary 
outfall  of  authority  is  subjacent  may,  by  agreement 

with  the  last-mentioned  authority  and 
with  the  sanction  of  Hie  Local  Giovem- 
ment  Board  given  on  the  application  of  the  first-named 
BQthority,  after  public  inquiry,  if  the  said  Local 
Government  Board  think  such  inquiry  necessary,  cause 
the  sewers  of  its  district  to  communicate  for  the  purpose 
of  outfall  with  the  sewers  of  the  subjacent  distnct,  and 
for  the  purpose  of  reception,  disinfection,  distribution, 
and  disposal  of  the  sewage  of  such  first-named  authority 
by  the  authority  of  the  subjacent  disirict,  or  for  all, 
any,  or  either  of  those  purposes,  upon  such  terms  aa  to 
payment  or  otherwise,  in  such  manner  as  to  making 
and  maintaining  the  outfall,  and  with  and  subject  to 
such  conditions,  precautions,  and  restrictions  as  shall  be 
agreed  upon  between  the  sanitary  authorities,  or  in  case 
of  dispute  shall  be  settled  by  the  Local  Government 
Board :  Provided  that  so  for  as  practicable  storm 
waters  shall  be  prevented  from  flowing  from  the  sewers 
of  the  higher  into  the  sewers  of  the  subjacent  district, 
and  that  the  sewage  of  other  districts  or  places  shall 
not  be  permitted  by  the  sanitary  authority  of  the  higher 
district  to  pass  into  their  sewers  so  as  to  be  discharged 
through  such  outfall  into  the  sewers  of  the  subjacent 
district  without  the  consent  of  such  last-mentioned 
district,  and  all  ex|)ense8  incurred  in  pursuance  of  this 
section  by  the  said  sanitary  authorities,  or  either  of 
them,  shall  be  deemed  to  be  expenses  incurred  by  them 
respectively  in  performance  of  their  duties  under  the 
Sanitary  Acts,  and  be  respectively  payable  accordingly 
out  of  the  rates  out  of  which  such  expenses  are  by  this 
Act  made  payable,  or  out  of  moneys  duly  borrowed  on 
the  credit  of  such  rates. 


RepMlof 
iAcal  Act>. 


Repeal  of  Acts. 

26.  The  Local  Grovernment  Board 
may,  on  the  application  of  the  sanitary 
authority  of  any  district,  by  provisional  order  wholly  or 
partially  repeal,  alter,  or  amend  any  Local  Acta,  other 
than  Acts  for  the  conservancy  of  rivers,  in  force  in  such 
district,  and  not  conferring  powers  or  privileges  upon 
corporations,  companies,  undertakers,  or  individuals  for 
their  own  pecuniary  benefit,  which  relate  to  the  same 
subject  matters  as  the  Sanitary  Acts,  and  may  in  like 
manner  extend  the  provisions  of  any  such  Local  Act 
beyond  the  boundaries  of  the  district  comprised  therein, 
or  diminish  the  area  to  which  any  such  Local  Act  shall 
apply. 

Provisions  as  to  the  Acquisition  of  Property,  ^c. 

*'?il"  d°°  ^'^'  '5"*'J*'<''  'o  '''®  provisions  of  this 

cuusm'acu  -^ct,  the  jiowers  of  the   Lands  Clauses 

to  eucmeuts  Acts  may,  where  the  same  may  be  put  in 

and  rights.  f^yg^  ^j^jj  rggpect  to  the  taking  of  land 

under  the  Sanitary  Acts,  be  applied  to  all  easements 
and  rights  in,  over,  under,  or  upon  land,  whether  situ- 
ated within  or  without  the  aistrict  of  the  sanitary 
authority. 


Poww  to  28.  Subject  to  the  {>rovisions  of  this 

w»urmiil«,  Act    and    of  the    Sanitary    Acts,    any 

dams,  and  sanitary  authority  may  buy  up  any  wat«r 

*''^  mill,  dam,  or  weir  which  interferes  with 

the  proper  drainage  of  or  the  supply  of  water  to  its 
distnct,  and  may,  for  the  purpose  of  supplying  its 
district  with  water  for  drinking  and  domestic  purposes, 
purchase  either  within  or  without  its  district  any  land 
covered  with  water,  or  any  water  or  right  to  take  or 
convey  water ;  and  for  the  purpose  of  buying  up  any  of 
the  properties  aforesaid,  the  Lands  Clauses  Acts  shall  be 
incorporated  with  this  section :  Provided  always,  that 
before  putting  in  force  any  of  the  powers  of  the  Lands 
Clauses  Acts  with  respect  to  the  purchase  of  lands 
otherwise  than  by  agrement  for  the  purposes  aforesaid, 
a  sanitary  authority  shall  do  all  acts,  matters,  and 
things,  and  proceed  in  manner  prescribed  by  section 
four  of  the  Local  Government  (Ireland)  Act,  1871,  in 
like  manner  in  every  respect  as  would  be  necessary  in 
the  case  of  a  governing  body  desiring  to  put  the  said 
provisions  of  the  Lands  Clauses  Acts  in  force ;  and  for 
such  purposes  the  said  section  four  is  incorporated  here- 
with, and  for  the  purposes  of  such  incorporation  the 
terms  " governing  body  "  and  "chief  secretary"  in  the 
said  section  shall  be  construed  to  mean  respectively 
"sanitary  authority"  and  "Local  Government  Board." 

*ff'  ""^  'w  ^^'  N°''''°g '"  t**'*  ^'^  contained  shall 

gattouof  "  enable  any  sanitary  authority  to  in- 
riTcrsor  juriously  affect   the  navigation,  of   any 

»n»i«-  river  or  canal,  or  to  divert  or  diminish 

SaTiHR  as  to  any  supply  of  water  of  right  belonging  to 
'!«''«•  any  such  river  or  canal,  or  to  injuriously 

affect  the  supply,  quality,  or  fall  of  water  contained  in 
any  reservoir  or  stream,  or  any  feeders  of  such  reservoir 
or  stream,  belonging  to  or  supplying  any  waterwork 
established  by  Act  of  Parliament,  or  in  cases  where  any 
company  or  mdividual  are  entitled  for  their  own  benefit 
to  the  use  of  such  reservoir  or  stream,  or  to  the  supply 
of  water  contained  in  such  feeders,  without  the  consent 
in  writing  of  the  company  or  corporation  in  whom  such 
waterworks  may  be  vested,  or  of  the  parties  so  entitled 
to  the  use  of  such  reservoirs,  streams,  and  feeders,  and 
also  of  the  owners  thereof  in  cases  where  the  owners  and 
parties  so  entitled  are  not  the  same  person. 

Notices  to 

occuptara"  section  of  the  Local  Government  (Ireland) 

may  be  Act,  1871,  are  required  to  be  given  in 

other  montlis  *''*  months  of  November  and  December, 
than  NoTcni-  may  be  given  in  the  months  of  September 
ber  and  ^nd  October,  or  of  October  and  Novem- 

ber, but  no  inquiry  preliminary  to  the 
provisional  order  to  which  such  notices  refer  shall  be 
held  in  either  of  such  two  last-mentioned  cases  until  the 
expiration  of  one  month  from  the  end  of  the  second  of 
the  two  months  in  which  the  notices  are  given. 

Urban  sanitary  3|.  Any  urban  sanitary  authority  not 
tet'lmV  ""^  heretofore  empowered  to  do  so,  may  let 
or  premlsea.  temporarily  or  for  a  term  of  years,  with 
the  consent  of  the  Local  Government  Board,  any  land 
or  premises  which  they  may  possess,  as  and  when  they 
can  conveniently  spare  the  same. 

Miscellaneous, 
Compensation  32.  If  any  officer  of  any  body  by  this 

ceruln'cL^  ^^^  constituted  the  sanitary  authority  of 
any  district  is,  by  or  in  pursuance  of  this 
Act  or  of  any  provisional  order  made  under  the  authority 
of  this  Act,  removed  from  his  office  or  deprived  of  the 
whole  or  part  of  the  emoluments  of  his  office,  and  is  not 
employed  in  an  office  df  equal  value,  and  with  equal 


80.  The  notices  which,  by  the  fourth 
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privil^es,  br  Buch  sanitary  authority'',  the  Local  Govern- 
ment Board  may  by  order  award  to  aueb  officer  such 
compensation  as  the  said  Board  ma^  think  just;  and 
such  compensation  may  be  by  way  of  annuity  or  other- 
wise, and  shall  be  paid  by  the  authority  of  the  sanitary 
district  in  which  sacb  officer  held  his  office  out  of  the 
rates  applicable  to  sanitary  purposes  within  that 
district. 

Ab  to  consent  33.  Where  in  any  Local  Acts  the  con- 

OoT«mmcnt  ^"*'i  Sanction,  or  confirmation  of  the  Lord 
Board  re-  Lieutenant,   the  chief  secretary  of   the 

cert^oMK.  ^■^"^  Lieutenant,  or  the  Privy  Council  is 
required  with  respect  to  the  borrowing  of 
any  money,  to  the  giving  effect  to  any  byelaws,  or  to 
the  appointment  of  any  officer  for  sanitary  purposes,  the 
consent,  sanction,  or  confirmation  of  the  Local  Govern- 
ment Board  shall,  after  the  passing  of  this  Act,  be 
required  instead  of  that  of  the  authorities  above 
named. 

The  consent  of  the  Local  Gk)Temment  Board,  and  not 
that  of  the  Treasury,  shall  be  required  to  the  borrowing 
of  money  for  the  purposes  of  the  Baths  and  Washhouses 
Acts. 

The  powers  vested  in  or  exerciseable  by  one  of  Her 
Majesty's  Principal  Secretaries  of  State  under  the 
Markets  and  Fairs  Clauses  Act,  1647,  so  far  as  the 
same  relate  to  Ireland,  are  hereby  transferred  to  the 
Local  Ciovernment  Board,  and  may  in  Ireland  be  exer- 
cised by  the  Local  Grovemment  Board. 

The  approval  of  the  Local  Government  Board,  and 
not  that  of  the  Lord  Lieutenant,  shall  be  required  for 
the  appointment  and  removal  of  analysts  under  the  Act 
of  the  session  of  the  twenty-third  and  twenty-fourth 
years  of  the  reign  of  Her  Majesty,  chapter  eighty-four, 
as  amended  by  the  Act  of  the  session  of  the  tnirty-fiflh 
and  thirty-sixth  years  of  the  reign  of  Her  Majesty, 
chapter  seventy-four. 

If  any  c^uestion  arises  as  to  what  are  sanitary  pur- 
poses within  the  meaning  of  this  section,  the  determin- 
ation of  the  Local  Grovemment  Board  on  such  question 
shall  be  conclusive. 

Tnm«ferof  34.  jt  ghall  be  lawful  for  the  Lonl 

doUn'or  Lieutenant,  by  Order  in  Council,  at  any 

Bond  of  time  before  the  first  day  of  January  one 

Trad^mdOT  thousand  eight  hundred  and  seventy-five, 
I8S3,M  to  direct  that  the  powers  and  duties  of 

a^^^nmnt  "^  Board  of  Trade  under  the  "  Alkali 
Board.  Act,  1863,"  and  any  Act  amending  the 

same,  shall  be  transferred  to  the  Local 
Government  Board;  and  from  and  after  the  date  of 
such  order,  or  if  no  such  order  shall  be  made  then  from 
and  afler  the  said  first  day  of  January  one  thousand 
eieht  hundred  and  seventy-five,  the  powers  and  duties 
of  the  Board  of  Trade  under  the  said  Acts  shall  be 
transferred  to  and  be  exerciseable  and  performed  in 
Ireland  by  the  Local  Grovemment  Board ;  and  "  the 
Local  Government  Board  for  Ireland  "  shall  be  deemed 
to  be  substituted  for  "the  Board  of  Trade"  wherever 
the  latter  ezpressiou  oecuis  in  the  said  Acta. 

Settimnent  of  35.  Upon  the  application  of  any  autho- 

•rMngontof  "^^X  iTom  whom  or  to  whom  any  powers, 
tnuuferof  rights,  duties,  capacities,  liabitiiies,  obli- 

pJSJSt"to  gations,  and  propertv,  or  any  of  them, 

nnitaiT  sre  transferred  or  alleged  or  claimed  to 

anthorft7.  bg  transferred  in  pursuance  of  this  Act, 

upon  the  passing  of  this  Act,  or  at  any  time  thereafter 
by  the  operation  of  this  Act,  or  of  any  provisional  order 
made  under  the  authority  of  this  Act,  or  of  any  person 
affected  by  such  transfer,  the  Local  Government  Board 
may  by  order  settle  any  doubt  or  difference  ^nd  adjust 


any  accounts  arising  out  of  or  incidental  to  such 
powers,  rights,  duties,  capacities,  liabilities,  obligations, 
or  property,  or  to  the  transfer  thereof,  and  direct  the 
parties  by  whom  and  to  whom  any  moneys  found  to  be 
due  are  to  be  paid,  and  the  mode  of  raising  such 
moneys ;  and  any  provisions  contained  in  any  order  so 
made  shall  be  deemed  to  have  been  made  in  pursuance 
of  and  to  be  within  the  powers  conferred  by  this 
section,  subject  to  this  proviso,  that  where  any  such 
order  directs  any  rate  to  ne  made  or  other  act  or  thing 
to  be  done  which  the  party  re(^uired  to  make  or  do 
would  not,  apart  from  the  provisions  of  this  Act,  have 
been  enabled  to  make  or  do  by  law,  such  order  shall  be 
provisional  only  until  it  has  been  confirmed  by  Parlia- 
ment. 

EipMiJJj^  30.  Where,    under  the  directions  of 

•cting  under  ^^e  Local  Government  Board,  the  chief 
!9dt3uyicL  officer  of  police  in  any  place  institutes 
providedfor  proceedings  under  the  sixteenth  section 
of  the  Sanitary  Act,  1866,  he  shall  be 
entitled  to  recover  from  the  sanitary  authority  in 
default  all  such  expenses  in  and  about  such  proceedings 
as  he  may  incur,  and  as  shall  not  be  paid  by  the  party 
proeeeded  against;  Provided  always,  that  in  the  con- 
struction of  the  said  Act  as  amended  hereby,  the  term 
chief  officer  of  police  shall  mean  in  any  place  within  the 
police  district  of  Dublin  MetropoUa,  either  of  the  com- 
missioners of  police  for  the  said  district,  and  in  any 
place  elsewhere  the  sub-inspector  of  the  Boyal  Irish 
Constabulary  in  whose  district  sueh  place  is  situate. 

Order  againat «  37.  When  tlie  Local  Government 
tuT^^hort^'  Board  shall  have  at  any  time  made  any 
may  be  en/oiced  order  under  the  forty-ninth  section  of 
by  maodamiia.  ^j^g  y^nitary  Act,  1866,  limiting  the  time 
for  the  performance  by  any  sanitary  authority  of  its 
duty,  such  order  may  be  enforced  by  writ  of  mandamus, 
notwithstanding  the  provision  in  the  said  section 
contained  for  the  performanee  of  the  duty  in  the  event 
of  the  continued  default  of  the  sanitary  authority. 

Payment  to  39.  Aiiy  payment  to  any  member  of  a 

2^^°*  sanitary  authority  or  burial  board  for 
autborityaa  acting  as  counsel,  solicitor,  attorney,  or 
counaeliUegaL  gggnt  for  such  authority  or  board  shall 
be  illegal ;  and  if  any  member  of  any  such  authority  or 
board  shall  so  act,  or  shall  accept  or  hold  any  office  or 
plaee  of  profit  under  such  authority  or  board  of  which 
he  is  a  member,  or  shall  in  any  manner  directly  or 
indirectly  be  concerned  in  any  bargain  or  contract 
entered  into  by  or  on  behalf  of  such  authority  or 
board,  or  participate  in  the  profits  thereof,  then  and  in 
every  such  case  such  person  shall  cease  to  be  a  member 
of  such  authority  or  board,  and  his  office  as  such  shall 
thereupon  become  vacant. 

Datyofvban  39,  Every  urban  sanitary  authority 
d^rtr^  »•>»".  when  the  Local  Government  Board 
pririea,  and  by  order  SO  direct,  make  due  provision 
aahplta.  fo^  the  proper  cleansing  of  streets  which 

such  authority  is  obliged  to  maintain  and  repair,  the 
removal  of  house  refuse  from  premises,  and  the  cleansing 
of  earth  closets,  privies,  ashpits,  and  cesspools  within 
its  district- 
Penalty  on  If  any  sanitary  authority  having  made 
•anitan'"'  •"*'''  provision  fail,  without  reasonable 
authority  to  excuse,  after  notice  in  writing  from  the 
OT^'Sipiu?'^"  occupier  of  any  house  situated  in  such 
district  requiring  such  authority  to  re- 
move any  house  refuse,  or  to  cleanse  any  earth  closet, 
privy,  cesspool,  or  ashpit  belonging  to  such  house,  or 
used  by  the  inmates  or  occupiers  thereof,  to  cause  the 
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lame  to  be  removed  or  cleansed,  as  the  case  may  be, 
within  seven  days,  the  sanitary  authority  shall  on 
summary  conviction  be  liable  to  pay  to  the  occupier  of 
such  house  a  penaltv  not  exceeding  five  shillings  for 
every  day  during  vhich  such  default  continues  after 
the  expiration  of  the  said  period  of  seven  days. 

Power  of  40.  Any  sanitary  authority  may,   for 

Sf'S™«te..the  purpose  of  defraying  any  costa, 
charges,  and  expenses  incurred  or  to  be 
incurred  by  it  in  tne  performance  of  its  duties  under 
the  Sanitary  Acta,  borrow  and  take  up  at  interest  any 
sums  of  money  necessary  for  defraying  any  such  costs, 
charges,  and  expenses,  subject  to  the  regulations  in  the 
Sanitary  Acts. 

An  urban  sanitary  authority  may  borrow  and  take 
up  at  interest  such  money  on  the  credit  of  all  or  any 
rates  or  rate  out  of  which  it  is  authorised  b^  the 
Sanitary  Acts  to  pay  any  expenses  incurred  by  it  for 
sanitary  purposes,  and  may  mortgage  any  such  rate  or 
rates  to  the  persons  by  or  on  behalf  of  whom  such 
money  is  advanced  for  securing  the  repayment  to  them 
of  the  sums  borrowed,  with  interest  thereon. 

A  mral  sanitary  authority  may  borrow  and  take  up 
at  interest  such  money,  if  intended  to  be  applied  to 
puiposes  conatitnting  the  general  expenses  of  such 
authority,  on  the  credit  of  the  common  fund  oat  of 
which  such  expenses  are  payable,  and  if  intended  to  be 
applied  to  purposes  constituting  the  special  expenses  of 
such  authority,  on  the  credit  of  any  rate  or  rates  out  of 
which  such  expenses  are  payable,  and  may  mortgage 
any  such  rate  or  rates  to  the  persons  by  or  on  behalf  of 
whom  such  money  is  advanced  for  securing  the  repay- 
ment to  them  of  the  sums  borrowed,  with  interest 
thereon. 

The  clauses  of  the  Commissioners  Clauses  Act,  1847, 
with  respect  to  the  mortgages  to  be  executed  by  the 
commissioners  shall,  so  far  as  the  same  are  not  incon- 
sistent with  the  provisions  of  this  Act,  be  incorporated 
with  this  Act;  and  in  the  construction  of  that  Act 
"  the  special  Act "  shall  mean  this  Act ;  "  the  commis- 
"  sioners "  shall  mean  any  authority  authorised  to 
borrow  by  this  Act ;  "  the  clerk  of  the  commissioners  " 
shall  include  any  officer  appointed  for  the  purpose  by 
anysuch  authority. 

The  mortgagees  or  assignees  of  any  mortgage  made 
in  pursuance  of  this  Act  may  enforce  payment  of  the 
arrears  of  principal  and  interest  due  to  them  by  the 
appointment  of  a  receiver. 

Power  of  niainK  41.  Where  any  sanitary  authority  or 
Sllewageimd  Jo*"*  boM^  18  possessed  of  any  land, 
and  plant  works,  or  other  properhf  in  pursuance 

and  for  the  purposes  of  the  Sewage  Utilization  Act, 
1867,  such  authority  or  joint  board  may  borrow  any 
moneys  on  the  credit  of  such  lands,  works,  or  other 
property,  and  may  mortgage  such  lands,  works,  or 
other  property  to  any  person  advancing  such  moneys, 
in  the  same  manner  in  all  respects  as  if  such  sanitair 
authority  or  joint  board  were  the  absolute  owner,  bout 
at  law  and  m  equity,  of  the  lands,  works,  or  other 
property  so  mortgaged.  The  moneys  so  borrowed  shall 
be  applied  for  purposes  for  whidi  moneys  may  be 
borrowed  under  the  Sanitary  Acts ;  but  it  shall  not  be 
in  any  way  incumbent  on  the  mortgagees  to  see  to  the 
application  of  such  moneys,  nor  shall  they  be  respon- 
sible for  any  misapplication  thereof. 

The  powers  of  borrowing  conferred  by  this  action 
shall,  where  the  sums  borrowed  do  not  exceed  three 
fourths  of  the  purchase  money  of  such  lands  (but  not 
otherwise),  be  deemed  to  be  distinct  from  and  in 
addition  to  the  general  borrowing  powers  conferred  on 
a  sanitary  authority  or  jrant  board  by  the  Sanitary 


Acts.  The  sanitary  authority  or  joint  board  may  pay 
out  of  any  rates  leviable  by  it  for  sanitary  purposes  the 
interest  on  any  moneys  borrowed  by  sucJi  authority  or 
joint  board  in  pursuance  of  this  section. 

iJ""  o'^'^K  42.  Any  limit  imposed  on  or  in  respect 
Aounot  to  apply  of  »°y  rate  by  any  Local  Act  of  Parlia- 
to  expenaea  ment  shall  not  apply  to  any  rate  required 
omwwa*''  ***  ^  levied  for  the  purpose  of  defraying 
any  expenses  incurred  by  a  sanitary 
authority  for  sanitary  purposes. 

Coran>i«ion«a  of  43.  The  Commissioners  of  Public 
ireiandiMy  toad  Works  in  Ireland  may,  with  the  consent 
to  sanitary  of  the  Commissioners  of  Her  Majesty's 

J^rity  Vi»tea.  Treasury,  on  the  recommendation  of  the 
Local  Grovemment  Board,  make  any  loan 
to  any  sanitary  authority,  for  such  objects  as  the  Com- 
missioners of  Her  Majesty's  Treasury  may  deem  to  be 
sanitary  improvements,  in  pursuance  of  any  powers  of 
borrowing  conferred  by  the  Sanitary  Acts,  whether  for 
works  already  executed  or  yet  to  be  executed;  such 
loan  to  be  repaid  within  a  period  not  exceeding  thirty 
or  fifty  years  as  provided  by  those  Acts,  and  to  bear 
interest  at  the  rate  of  three  and  a  half  per  centum  per 
annum  or  such  other  rates  as  may,  in  tne  judgment  of 
the  said  Commissioners,  be  necessary  in  order  to  enable 
the  loan  to  be  made  without  loss  to  the  Exchequer,  on 
the  security  of  any  fund  or  rate  applicable  to  sanitary 
purposes,  and  without  requiring  any  further  or  other 
security. 

Provided  as  follows : 

(1.)  That  in  determining  the  time  when  a  loan 
under  this  section  shall  be  repayable  the 
Commissioners  of  Public  Works  in  Ireland 
shall  have  regard  to  the  probable  duration 
and  continuing  utility  of  the  works  in  respect 
of  which  the  same  is  required : 

(2.)  That  in  the  case  of  any  loan  already  made  to 
any  sanitary  authority  in  pursuance  of  any 
powers  conferred  by  the  Sanitaiy  Acts  the 
Commissioners  of  Public  Works  in  Ireland 
may  reduce  the  interest  payable  thereon  to 
the  rate  of  not  less  than  three  and  a  half  per 
centum  per  annum : 

(3.)  That  this  section  shall  not  extend  to  any  loan 
under  "The  Sanitary  Loans  Act,  1869," 
required  for  the  purpose  of  defraying  the 
expenses  incurred  or  to  be  incurred  by  the 
Local  Government  Board  in  the  performance 
of  the  duty  of  a  defaulting  local  authority 
after  the  passing  of  this  Act. 

Amendment  of  44.  Where  in  any  town  in  which  the 
Vict.  c.  10  *  "  Towns  Improvement  (Ireland)  Act,  1 854, 
is  in  force  the  provisions  of  that  Act  with 
respect  to  water  have  been  adopted,  the  amount  of  any 
assessment  under  section  sixty  of  the  said  Act  may, 
notwithstanding  the  limitations  in  the  said  section 
contained  amount  to  but  shall  not  exceed  the  rate  of 
two  shillings  in  the  pound. 

Amendment  ot  45.  The  twenty-eighth  section  of  the 
?^io»^^ding  Local  Government  (&eland;)  Act,  1871, 
loans.  shall  extend    to    re-borrowing   for    the 

purpose  of  discharging  previous  loans,  as  well  as  to 
original  loans,  and  be  amended  so  that  the  following 
provision  shall  be  substituted  for  that  contained  in  the 
paragraph  No.  3 ;  namely. 

The  monev  so  borrowed  shall  not  at  any  time  exceed, 
with  the  balances  of  all  tRe  outstanding  loans  of  the 
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ganitaiy  authority  under  the  Sanitary  Acts,  in  the 
whole,  twice  the  net  annual  value  of  the  premises 
assessable  within  the  district  in  respect  of  whuih  such 
money  may  be  borrowed,  and  the  time  for  which  the 
money  may  be  borrowed  shall  not  exceed  sixty  years, 
instead  of  thirty  years,  as  in  the  said  section  is  declared: 

Provided  that  where  the  proposed  loan  with  such 
balances  would  exceed  the  net  annual  value  of  such 
premises  the  Local  Government  Board  shall  not  give 
their  sanction  |to  the  loan  until  a  local  inquiry  shall 
have  been  held  by  one  of  their  inspectors,  and  his 
report  of  the  result  of  such  inquiry  shall  have  been 
received  by  tbem : 

Provided  also,  that  where  a  loan  is  efieoted  to  pay  off 
an  existing  loan,  the  time  for  repayment  shall  not 
extend  beyond  the  unexpired  term  of  the  period  for 
which  the  original  loan  was  contracted,  unless  with  the 
sanction  of  the  Local  Giovemment  Board,  and  shall  in 
no  case  be  extended  beyond  the  period  of  sixty  yean 
from  the  date  of  the  original  borrowing. 

The  sixth  section  of  the  Local  Government  (Ireland) 
Act,  1871,  and  the  eighth  section  of  the  Local  Grovera- 
ment  Board  (Ireland)  Act,  1«72,  are  hereby  repealed, 
except  so  far  as  the  same  may  apply  to  any  proceedings 
commenced,  but  not  completed  at  the  passing  of  this 
Act. 

CraJjjnjUon  46.  The    Ixxal     Government    Board 

ordm  by  ^l"^   "o^  make  any    provisional   order 

PitrUunent.  under  this  Act  unless  public  notice  shall 
have  been  previously  ^ven  by  advertisement  in  two 
successive  weeks  in  some  newspaper  published  or 
circulating  iu  the  district  to  which  such  provisional 
order  relates,  and  after  hearing  any  objections  which 
may  be  made  thereto  by  any  persons  affected  thereby, 
and  in  cases  where  the  subject  matter  is  one  to  which  a 
local  inquiry  is  applicable,  until  it  has  made,  by  one  of 
its  inspectors,  a  local  inquiry-  of  which  public  notice 
has  been  given  and  at  which  all  persons  interested  hare 
been  pc-rmitted  to  attend  and  make  objections. 

The  I^cal  Government  Boanl  may  submit  to  Parlia- 
ment for  confirmation  any  provisional  order  made  by  it 
in  pursuance  of  this  Act,  but  any  such  provisional  onler 
shall  be  of  no  force  whatever  unless  and  until  it  is 
confirmed  by  Parliament.  If  while  the  Bill  confirming 
such_ order  is  pending  in  either  House  of  Parliament,  a 
petition  is  presented  against  any  provisional  order 
comprised  therein,  the  Bill,  so  far  as  it  relates  to  such 
order,  may  be  referred  to  a  select  committee,  and  the 
petitioners  shall  be  allowed  to  appear  and  ojjpose  as  in 
the  cose  of  a  Bill  for  a  special  Act. 

Any  Act  confirming  any  provisional  order  issued  in 
pursuance  of  the  Sanitary  Acts,  or  any  of  tbein,  may  be 
repealed,  altered,  or  amended  by  any  provisional  order 
made  by  the  Local  Governuient  Board  and  duly . 
confirmed  by  Parliament  The  Local  Government 
Board  may  revoke,  either  wholly  or  partially,  any 
provisional  order  made  by  them  before  the  same  iB 
confirmed  by  Parliament;  but  such  revocation  shdl 
not  be  made  whilst  the  Bill  confirming  the  order  is 
pending  in  either  House  of  Parliament 


Cofltflof 

prorUloiMl 

omen. 


47  The  reasonable  costs  of  any  sani- 
tary authority  in  respect  of  provisional 
orders  made  in  pursuance  of  the  Sanitary 
Acts,  or  any  of  such  Acts,  and  of  the  inquiry  prelimi- 
nary thereto,  as  sanctioned  by  the  Local  Grovemment 
Board,  whether  in  promoting  or  apposing  the  same, 
shall  be  deemed  to  be  expenses  properly  mcurred  for 
sanitary  purposes  by  the  sanitary  authority  interested 
in  or  affected  by  such  provisional  orders,  and  such  costs 
shall  be  paid  accordingly ;  and  if  thought  expedient  by 
the  Local  Government  Board  the  sanitary  authority 


may  contract  a  loan  for  the  purpose  of  defraying  such 
costs. 

ordmof the  48.  Every  order  of  the  Local  Govern- 

ment Boar™'  ment  Board  under  the  Sanitary  Acts 
bow  to  be  (unless  otherwise  prescribed  by  the  said 

pnbltohed.  ^^^g^  ^jj^ij  ]^  published  in  such  manner 

as  that  Board  may  direct ;  and  every  general  order  of  the 
Local  Government  Board  made  in  pursuance  of  the  Poor 
Law  Acts  shall  l)e  published  in  the  Dublin  fiazette,  and 
when  so  published  shall  take  effect  in  like  manner  and 
shall  be  of  as  luuuh  force  and  validity  as  any  general 
order  made  and  sent  in  the  manner  prescribed  by  the 
last-mentioned  Acts,  and  no  further  proceeding  shall 
be  necessary  in  snch  behalf;  and  as  regards  any  single 
order  of  the  said  Board  made  in  pursuance  of  the  said 
last-mentioned  Acts  it  shall  not  be  necessary  henceforth 
to  send  a  copy  thereof  to  the  clerk  to  the  justices  of  the 
petty  sessions. 


Andltof 
•ccounts. 


49.  The  accounts  of  every  sanitary 
authority  shall  be  made  up  in  such  form 
and  to  such  day  or  days  in  every  year  as  may  be 
appointed  by  the  IxhmI  Government  Board  in  each 
case.  The  accounts  of  a  sanitary  authority  shall  be 
audited  by  such  auditor  of  the  accounts  relating  to  the 
relief  of  the  poor  as  the  Local  Government  Board  shall 
appoint  for  the  purpose.  An  auditor  shall,  with  respect 
to  the  accounts  of  sanitary  authorities  under  this 
section,  have  the  like  powers,  and  be  subject  to  the 
like  obligations  in  every  respect,  as  in  case  of  the  audit 
under  the  Local  Government  (Ireland)  Act,  1871,  as 
amended  by  the  Local  Government  Board  (Irektnd) 
Act,  1872,  and  any  person  aggrieved  by  the  decision  of 
the  auditor  shall  have  the  like  rights  and  remedies  as  in 
the  case  of  such  last-mentioned  audit 

Fourteen  days  notice  of  any  audit  under  the  said  Acts 
or  this  Act  shall  be  suflicieiit,  anything  in  any  Act  to 
the  contrary  notwithstanding. 

uthwlit  *®'  ^'^'Tf  8*nitary  authority  shall  have 

order  detraction  power  to  direct  the  destruction  of  any 
of  infectioae  bedding,  clothing,  or  other  articles  which 
bedding,  Ac  have  been  exposed  to  infection  from  any 
dangerous  infectious  disorder,  and  to  give  compensation 
for  the  same. 

Kej^ation.M  51.  Jhe    Local     Government    Board 

eTcry  luitarV  '"A)'<  ^^  '1^  discretion,  by  notice  to  be 
dUiricc.  published  in  the  Dublin  Gazette,  declare 

the  enactment  contained  in  section  thirty-five  of  the 
Sanitary  Act,  1866,  to  be  in  force  in  the  district  of  any 
sanitary  authority,  notwithstanding  the  restrictions  in 
the  said  section  contained  i  and  from  and  after  the 
publication  of  such  notice  the  sanitary  authority  named 
therein  shall  be  empowered  to  make  regulations  in 
respect  of  the  matters  in  that  section  mentioned,  but 
such  regulations  shall  not  be  of  any  validity  unless  and 
until  they  are  confirmed  by  the  Local  Government 
Board. 

Regulations  made  under  the  stud  section  may  extend 
to  ventilation  of  rooms,  paving  and  dntinage  of 
premises,  and  to  notices  to  be  given  and  precautions 
to  be  taken  iu  cose  of  any  infectious  or  contagious 
disease. 

Notice!  <rf  52.  The   keeper    of    every    common 

hSS^Mid  "*  lodging  house  which  is  registered  under 
•iniKhter-boiue  the  Common  Lodging  Houses  Acts, 
mprmianL  *"**  *''®  owner  Or  occupier  of  every 
slaughter-house  causing  the  same  to  be 
licensed  or  ivgistered,  as  the  case  may  be,  under  the 
Sanitary  Acts,  shall,  when  required  to  do  so  by  the 
sanitary  authority  registering  or  licensing  the  same, 
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cause  a  notice  with  the  words  "Registered  Lodging 
"  House,"  or  "  Licensed  or  Registered  Slaughter- 
-house," as  the  cikse  may  be,  to  be  affixed  on  some 
conspicuous  place  on  the  outside  of  the  premises  where 
the  same  can  be  seen  by  any  inspector  or  officer  of  the 
sanitary  authority. 

Such  notice  shall  be  affixed  within  one  month  after 
the  registration  or  license,  as  the  case  may  be,  and 
shall  be  continued  undefaced  and  legible  so  long  as  the 
premises  are  used  for  the  purpose. 

Every  person  who  shall  make  default  in  this  respect, 
or  shall  neglect  or  refuse  to  affix  or  renew  such  notice 
after  requisition  in  writing  from  the  sanitary  authority, 
shall  be  liable  to  a  penalty  not  exceeding  five  pounds 
for  every  offence,  and  of  ten  shillings  for  every  day 
that  the  neglect  shall  continue  after  conviction. 

^ll^Vi^  S3.  If  it  shall  be  represented  to  any 
bweils  sanitary    authority    that    within    their 

and  pampa.  district  the  water  in  any  well,  public  or 

private,  or  supplied  from  any  public  pump,  is  so 
polluted  as  to  be  injurious  to  heidth,  surh  authority 
may  apply  to  any  justices  having  jurisdiction  within 
their  district,  in  petty  sessions  assembled,  for  an 
order  to  remedy  the  same,  and  thereupon  gudi 
justices  shall  summon  the  person  occupying  the 
premises  to  which  the  well  bdongs,  if  it  be  private, 
and  as  regards  any  public  well  or  pump,  such 
person  (if  any)  as  shall  be  alleged  in  the  application  to 
be  interested  in  the  same,  and  shall  either  dismi^  the 
application  or  make  such  an  order  in  the  case,  by 
directing  the  well  or  pump  to  be  permanently  or 
temporarily  closed,  or  the  water  to  be  used  for  certain 
purposes  only,  or  providing  otherwise,  as  shall  appear 
to  them  to  bie  requisite  to  prevent  injury  to  the  health 
of  persons  drinking  the  water. 

For  the  purposes  of  such  inquiry,  the  said  justices 
may  cause  the  water  to  be  analysed  at  the  cost  of  the 
sanitary  authority  applying. 

And  all  the  expenses  incurred  by  such  authority  in 
and  about  the  procuring  of  this  order,  and  in  carrying 
it  into  execution,  shall  be  charged  upon  the  funds 
applicable  to  their  general  expenditure,  but,  in  the  case 
of  a  rural  sanitary  authority,  shall  be  deemed  to  be 
special  expenses  within  the  meaning  of  the  Sanitary 
Acta. 

Provided  that  where  the  order  is  made  in  respect  of 
any  private  well,  any  person  aggrieved  thereby  may 
appeal  against  the  same  in -the  manner  provided  by  the 
ninety-third  section  of  the  Towns  Improvement  (Ire- 
land) Act^  1854,  and  with  the  same  incidents  and 
consequences 

Where  the  justices  dismiss  the  application,  they 
may,  if  they  think  fit,  award  such  costs  to  the  person 
summoned  as  to  them  shall  appear  to  be  reasonable. 

HOTpitai  when       •  54.  For  the  purposes  of  the  twenty- 

to  be  deemed  ■    .  1  ..  «  \,    '^o      >  .  .  «.^ 

within  dijtrict.  Sixth  section  of  the  Sanitary  Act,  1866, 
every  hospital  or  place  for  the  reception 
of  the  sick  which  shall  be  declared  by  an  order  of  the 
Local  Grovemmeiit  Board  to  be  situated  within  a 
convenient  distance  of  the  district  of  any  sanitary 
authority  for  the  purposes  of  that  section  shall  be 
deemed  to  be  within  the  district  of  such  sanitary 
authority. 

Where  a  justice  shall  make  an  order  under  that 
section  for  the  removal  of  a  sick  person  to  a  hospital  or 
other  place,  he  shall  address  it  to  such  police  or  other 
officer  as  he  shall  consider  expedient ;  and  every  person 
wilfully  disobeying  the  order,  or  obstructing  the 
execution  of  the  same,  shall  be  guilty  of  an  offence 
punishable  on  summary  conviction  before  two  justices, 
and  be  liable  to  a  penalty  not  exceeding  ten  pounds. 


rtaht"'!™  ''  **•  "^^  n^t  of  complaint  given  by 

cmnpuint  under  ^^^  thirteenth  section  of  the  twenty- 
Nuiiances  third    and    twenty-fourth   years  of  the 

RemoTtl  Aeu  ^jg^  (,f  jjgj.  Majesty,  chapter  seventy- 
seven,  shall  extend  to  nuisances  in  any 
place,  whether  on  private  or  public  premises,  and  may 
be  ejfercised  by  any  inhabitant  in  such  place,  or  any 
owner  of  premises  situated  therein,  or  any  other  person 
aggrieved  or  injuriously  affected  thereby. 

•ThevrmiMoiiM  56.  The  second  section  of  the  Nui- 
R^OT^'Iftrt'*'  »nce«  Removal  Act  for  England 
for  England        (Amendment)  Act,  1863,  shall  extend  to 

JuS uSSto* '  "^^^  '°  *'^^  **'"®  manner  as  if  the  word 
extend  to  muk.  "milk"  had  been  introduced  after  the 
word  "  flour  "  wherever  the  word  "flour  " 
occurs  in  the  said  section ;  and  the  justice  who,  under 
the  said  section,  is  empowered  to  convict  the  offender 
therein  described  may  be  other  than  the  justice  who 
may  have  ordered  the  article  to  be  disposed  of  or 
destroyed. 

^"™*™y  **  *^"  *-*"  complaint  made  by  a  medical 
fnsSce  to  March  officer  of  health  or  by  any  inspector  or 
(or  nnaoimd  other  officer  of  a  sanitary  authority  upon 
'""''  oath,  any  justice  may  grant  a  warrant  to 

any  sach  officer  to  enter  any  building  or  part  of  a 
building  or  other  place  in  which  the  complainant  has 
reasonable  ground  for  believing  that  any  animal, 
carcase,  meat,  poultry,  game,  fish,  fruit,  vegetables, 
com,  bread,  flour,  or  milk,  intended  for  sale  for  the 
food  of  man,  which  is  so  diseased,  un&ound,  or 
unwholesome  as  to  be  unfit  for  the  food  of  man,  is  kept 
or  concealed,  and  to  search  for,  seize,  and  carry  away 
any  such  animal,  carcase,  meat,  poultry,  ^ame,  fish, 
fruit,  vegetables,  com,  bread,  flour,  or  milk,  in  order  to 
have  the  same  dealt  with  in  manner  provided  by  law ; 
and  any  person  obstructing  any  such  officer  in  per- 
formance of  any  duty  under  this  section  shall,  in 
addition  to  any  other  punishment  to  which  he  may  be 
subject,  be  liable  to  a  penalty  not  exceeding  twenty 
pounds. 

JoMiceanutr  .58.  If    any  registrar,  or  any  officer 

for*the"TMeinar  appointed  by  the  guardians  to  enforce 
tion  o(  any  the  provisions  of   the   Acts  relating  to 

lOeiml'"  vaccination  in  Ireland,  shall  give  infor- 
mation in  writing  to  a  justice  of  the 
peace  that  he  has  reason  to  believe  that  any  child 
under  the  age  of  fourteen  years,  being  within  the  union 
or  district  for  which  the  informant  acts,  has  not  been 
successfully  vaccinated,  and  that  he  has  given  notice  to 
the  father  or  mother  of  the  said  child,  or  to  the  person 
having  the  care,  nurture,  or  custody  of  such  child,  to 
procure  its  being  vaccinated,  and  that  this  notice  has 
been  disregarded,  the  justice  may  summon  such  father 
or  mother  or  person  to  appear  with  the  child  before  him 
at  a  certain  time  and  place,  and  upon  the  appearance, 
if  the  justice  shall  find,  after  such  examination  as  he 
shall  deem  necessary,  that  the  child  has  not  been 
vaccinated,  nor  has  already  had  the  smallpox,  he  may, 
if  he  see  fit,  make  an  order  under  his  hand  and  seal 
directing  such  child  to  be  vaccinated  within  a  certain 
time ;  and  if  at  the  expiration  of  such  time  the  child 
shall  not  have  been  so  vaccinated,  or  shall  not  be  shown 
to  be  then  unfit  to  be  vaccinated,  or  to  be  insusceptible 
of  vaccination,  the  person  u|ion  whom  such  order  shall 
have  been  made  shall  be  proceeded  against  summarily, 
and,  unless  he  can  show  some  reasonable  ground  for 
his  omission  to  carry  the  order  into  effect,  shall  be 
liable  to  a  penalty  not  exceeding  twenty  shillings. 

Provided  that  if  the  justice  shall  be  of  opinion  that 
the  person  L<  improperly  brought  before  him,  and  shall 
refuse  to  make  anv  order  tor  the  vaccination  of  the 
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child,  he  may  order  the  informant  to  pay  to  such 
person  such  sum  of  money  as  be  shall  consider  to  be  a 
fair  compensation  for  his  expenses  and  Una  of  time  in 
attending  before  the  justice. 

Penalty  on  false  59.  If  any  owner  or  occupier  or  person 
wSTreiipert'to  employed  to  let  for  hire,  or  to  show  for 
infectloiu  &e  purposes  of    letting  for   hire,   any 

*•*•"••  house  or  part  of  a  house,  when  questioned 

by  any  person  negociating  for  the  Ure  of  such  house  or 
part  of  a  house  as  to  the  fact  of  there  being  in  sucjh 
nouse,  or  having  within  thiee  months  p«viously  been 
therein,  any  person  sufFeriug  from  an  infectious,  con- 
ta^^ous,  or  epidemic  disease,  knowingly  makes  a  false 
answer  to  siich  question,  the  person  so  answering 
falsdy  shall  be  guilty  of  an  offence  punishable 
on  summary  conviction,  and,  at  the  disoetiOD  of  the 
justices  having  cognizance  of  the  case,  be  liable  to  be 
imprisoned,  with  or  without  hard  labour,  for  a  penod 
not  exceeding  one  month,  or  to  pay  a  penalty  not 
exceeding  twenty  pounds. 

Penaitr  on  60.  Any  person  wilfully  neglecting  or 

made'under  refusing  to  obejr  or  carry  out  or  obstruct- 
McL  n  of  ing  the  execution  of  any  rule,  order,  or 

c'w**^''*  regulation  made  by  the  Local  Grovem- 
ment  Board  under  section  fifty-two  of 
the  Sanitary  Act,  1666,  shall  be  guilhr  of  an  offence 
punishable  on  summaiy  conviction,  and  be  Jiable  to  a 
penalty  not  exceeding  fifty  pounds. 

Legal  PnceedSngs. 
J*«^JP»^on         61.  Subject  to  the  provinoas  of  this 
imJhSrt^  ^'^  every  sanitary  authority  shall,   as 

respects  the  service  of  notices  in  pursuance 
of  the_  Sanitary  Acts  by  or  on  behalf  of  or  on  such 
authority,  and  as  reitpects  all  legal  proceedings, 
matters,  and  things  to  be  taken  or  done -in  pursuance  of 
the  Sanitary  Acta  by  or  on  behalf  of  or  to  such 
autiiority,  stand  in  the  same  position  in  all  respects  in 
which  _  previously  to  the  passing  of  this  Act  any 
authont}c  stood  whose  powers,  rights,  duties,  capacities, 
liabilities,  and  obligations  are  transferred  to  such 
authority ;  and  for  tM  purposes  of  this  section  a  joint 
board  shall  be  deemed  to  be  a  sanitary  autiiority. 

Notice,  ho^  62.  Every  notice  required  to  be  gives 

^  '  on  -behalf  of  a  sanitary  authority  shall  be 
deemed  to  be  sufficient  on  their  behalf,  if  it  be  written 
or  printed,  and  purports  to  be  signed  by  the  clerk  or 
acting  clerk  of  such  authority. 

J"™» Actto  ^"  ^  powers  pven  by  this  Act  shall 

teeonniUtiTe.  ^  deemed  _  to  be  in  addition  to  and  not 
in  derogation  of  any  other  powers  con- 
ferred by  Act,  local  Act,  provisional  order,  law,  or 
custom,  and  such  other  powers  may  be  exercised  in  the 
same  manner  as  if  this  Act  had  not  passed. 

nmUUM  *'  **•  .^"^  penalty  recoverable  under  the 

^^  provisions  of  this  Act  shall  be  recoverable 

in  a  summary  wa^,  with  respect  to  the  police  district  of 
Dublin  Metropolis,  subject  and  accordiqg  to  the  provi- 
sions of  any  Act  regulating  the  powers  «ad  duties  of 
justices  of  the  peace  for  such  district,  or  of  the  police 
of  such  district,  and  with  respect  to  other  parts  of 
Ireland  before  a  justice  or  justices  of  the  peace  sitting 
in  petty  sessions,  subject  and  according  to  the  provi- 
rions  of  "The  Petty  Sessions  (Ireland)  Act,  1851," 
and  any  Act  amending  the  same;  and  all  such 
penalties,  when  recovered  by  or  on  behalf  or  at  the 
instance  of  any  sanitary  authority,  or  any  officer  of 
such  authority,  shall  be  pud  to  such  sanitary  authority, 
and  by  the  same  applied  in  aid  of  their  expenses  under 
the  Military  Acts;  and,  save  as  aforesaid,  all  such 


penalties  shall  be  applied  in  manner  directed  by  "  The 
''Fines  A«t  ^Ireluna),  1851,"  and  any  Act  amending 
the  same. 

AppoiBtneiiu  65.  Whereas  by  an  Act  passed  in  the 
vict'c.  8«.  second  year  of   Her  Majesty,  entitled 

exempt  from  «An  Act  foT  the  more  effectual  relief  of 
stamp  duty.  „  jj^  destitute  poor  in  Ireland,"  it  was 
enacted  that  no  instrument  made  in  pursuance  of  that 
Act  nor  the  appointment  of  any  paid  officer  engaged  in 
the  administration  of  the  laws  for  the  relief  of  the  poor 
or  in  the  management  or  collection  of  the  poor  rate 
shall  be  charged  or  chargeable  with  any  stamp  duty 
whatever,  and  it  is  expedient  to  extend  such  exemptions 
from  stamp  duty  to  instruments  and  to  appointments 
made  in  pursuance  of  the  provisions  of  the  Local 
Grovemment  Board  (Ireland)  Act,  1672 :  Be  it  enacted, 
that  no  instrument  made  in  pursuance  d  the  provisions 
of  the  said  last -mentioned  Act,  and  no  appointment 
which  has  been  or  shall  heieafter  be  made  of  any  paid 
officer  oieaged  in  the  administration  of  the  pronsions 
thereof,  shall  be  charged  or  chargeable  with  any  stamp 
duty  whatever. 

Deflnithms.  gg.  In  this  A«t,  if  not  inconsistent 

with  tlie  contoKt,  the  following  terms  have  the  mean- 
ings herein-after  respectively  assigned  to  them ;  that  is 
to  say, 

"Borough""  means  any  place  for  the  time  being 
«ubject  to  the  Act  of  the  session  of  the  third  and 
fourth  y«ars  of  the  reign  of  King  William  the 
Fourth,  chapter  one  hundred  and  eight,  intituled 
"  An  Act  for  the  regulation  of  municipal  corpora- 
"tions  in  Ireland,"  and  any  Act  amending  l^e 
same: 

"Local  Government  Board"  means  the  Local 
^vemment  Board  for  Ireland : 

"Person"  indudes  any  body  of  persons,  whether 
corporate  or  unincorporate : 

"Labouring  Classes  Ixxlging  Houses  Acts"  means 
29  &  30  Vict,  c  44  (labouring  Classes  Lodging 
Houses  and  Dwellings  Act  (ireUnd),  1866);  30 
&  31  Vict.  c.  Sto  (Labouring  Classes  Dwelling 
Houses  Act,  1867): 

*'■  Artisans  and  Labourers  Dwellings  Act"  means 
31  &  32  Vict.  c.  130  (.^rtisans  and  Labourers 
Dwellings  Act,  1868).: 

"  Bakehouse  Regulation  Aot "  means  26  &  27  Vict, 
c  40  (Bakehouse  Regulation  Act,  1868): 

"Diseases  Prevention  Act"  means  16  &  19  Vict.  c. 
IW  (Diseases  Prevention  Act,  1855),  as  amended 
by  23  &  24  Vict.  c.  77,  (An  Act  to  amend  the 
Acts  for  the  removal  of  nuisances  and  the  preven- 
tion oi  diseases)-;  as  the  same  are  amended  and 
extended  to  Ireland  by  20  &  30  Vict.  c.  90: 

*'  Baths  and  Washhouses  Acts"  means  9  &  10  Vict, 
c.  67  (An  Act  for  promoting  the  voluntary  estab- 
lishment in  boroughs  and  certain  towns  in  Ireland 
of  public  baths  and  washhouses) : 

" Burial  Grounds  Acts"  means  die  Burial  Grounds 
(Irehwd)  Act,  1866,  as  the  same  is  amended  by 
the  23  &  24  Vict.  c.  76: 

"Common  Lodging  Houses  Acts"  means  14  &  15 
Vict.  0.  28  (Common  Lodging  Houses  Act,  1851) ; 
14  &  17  Vict  a  41  (Common  Lodging  Houses 
Act,  1853),  as  amended  by  23  Vict  c.  26 : 

"SewMe  Utilication  Acts"  means  28  &  29  Vict  c 
75  (The  Sewage  Utilisation  Act,  1865)  ;  29  &  30 
Vict  c.  90  ('fhe  Sanitary  Act,  1866) ;  30  &  31 
Vict  0.  113  (The  Sewage  Utilisation  Act,  1867) ; 
and  31  &  32  Vict  c.  1 15  (The  Sanitary  Act, 
1868);  and  32  &  38  Victc.  100  (The  Sanitary 
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Loans  Act,  1 869)  aa  applied  to  Ireland  by  34  & 
35  Vict,  c  109,  and  35  &  3U  Vict.  c.  69  : 

"Nuisances  Removal  Acts"  means  18  &  19  Vict,  c 
121  ^Tbe  Kuiaances  Kemoval  Act  for  England, 
1855) ;  23  &  21  Vict.  c.  77  (An  Act  to  amend  the 
Acta  for  the  removal  of  nuisances  and  the  preven- 
tion of  diseases);  26  &  27  Vict.  c.  117  (The 
Nuisances  Removal  Act  for  England  (Amendment) 
Act,  1863);  29  &  30  Vict.  c.  41  (The  Nuisances 
Removal  Act  (No.  1),  I8C6) ;  29  &  30  Vict,  e  90 
(The  Sanitary  Act,  1866)  as  amended  by  32  &  33 
Vict.  c.  108;  and  the  Sanitaiy  Act,  1868,  as 
applied  to  Ireland  by  34  &  35  Vict.  c.  109,  and  35 
and  36  Vict.  c.  69 : 

"Sanitary  Acts"  means  all  the  above-mentioned 
Acts  and  this  Act,  and  includes  any  amendments 
of  such  Acts,  and  'with  respect  to  any  urban 
sanitary  district,  includes  any  Act,  local  Act,  or 
provisional  order  relating  to  the  same  subject 
matters  as  the  above-mentioned  Aets  in  foree 
within  such  district : 

"  Sanitary  purposes  "  means  any  objects  or  purposes 
of  the  ^3anitary  Acts: 

"Sanitary  authority'^ means  either  "urban  or  rural 
"  sanitary  authority :" 

"Lands  Clauses  Acta"  means  and  includes  th« 
Lands  Clauses  Consolidation  Act,  1845,  as  the 
same  is  amended  by  the  Lands  Clauses  Consolida- 
tion Acts  Amendment  Act,  1860,  the  Railways 
Act  (L^and)  ISJly  th»  Railways  Act  (Ireland}^ 


I860,  the  Railways  Act  (Ireland),  1804,  and  the 

Railway  Traverse  Act : 
"  Poor  Law  Acts  "  means  I  &  2  VicL  c.  56i,  and  the 

Acts  amending  the  same : 
"Medical  Charities  Acts"  means  14  &  15  Vict  c. 

68,  and  the  Acts  amending  the  same. 

Cat.  XCIV. 

An  Act  to  amend  the  Law  relating  to  Land 
Rights  and  Conveyancing,  and  to  facilitate 
the  Transfer  of  Land,  in  Scotland. 

[7th  Atigutt  1874.] 

Cap.  XCV. 

An  Act  to  continue  certain  Turnpike  Acts  in 
Great  Britain,  and  to  repeal  certain  other 
Turnpike  Acts ;  and  for  other  purposes  con- 
nected therewith.  [7th  August  1874.] 

Cap.  XCVI. 

An  Act  for  further  promoting  the  Revision  of  the 
Statute  Law  by  repealing  certain  Enactmenta 
which  have  ceased  to  b<e  in  force  or  have 
become  unnecessary. 

[7th  August  1874.] 
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37°  &  380  VICTORIA, 

Showing  whether  they  relate  to  the  whole  or  to  any  part  of  the  United  Kingdom,  viz. : — 
£.  rignifiu  that  Oie  Act  rtlata  to  England  (and  Wales,  if  it  bo  extend). 


S. 

I. 

E.  &I. 

E.  ftS. 

U.K. 

C. 


Scotland  excluBively. 

Ireland  exclusively. 

England  and  Ireland. 

England  and  Scotland. 

Gnat  Britain  and  Ireland  (and  Coloniea,  if  it  M  extend). 

The  Coloniea,  or  any  of  them. 


A. 


Cap.  Relating  to 


AoTB  OT  Pabliambnt.  Set  Expibiho  Laws 
CoirriNDANCE.  Statotb  Law  Ritisioh. 
Ttenpieb  Acts  Cohtiicdanoc. 

Aldzkhxt  Habboub  ;  to  provide  for  the 
TnuMfer  to  the  Admiralty  and  the  Secretary 
of  State  for  the  War  Department  of  Alder- 
ney   Harbour  and   certain  Lands  near  it 

(page  65)    92    E. 

Alkali  Act,  1863,  AifEirsMXiiT  ;  to  amend 
the  AlkaU  Act,  1863,  (26  &  27  Vict  c 
124)       ....        (p.  19)    48    V.K. 

Arohobb  ;  to  amend  the  law  respecting  the 
proving  and  sale  of  Chain  Cables  and 
Anchors  -  -  •        (p.  81)    M     U.K. 

Anndal  Tdbnpikb  Acts  CoMTiNirANOB ;  to 
continue  certain  Turnpike  Acts  in  Great 
Britain,  and  to  repeal  eertwn  other  Turn- 
pike Acts ;  and  for  other  purposes  connected 
therewith         -  -  -.       (p.  66)     95    E.  &  8. 

Annvitt  TO  Pbihob  Leopold  ;  to  enable 
Her  Majesty  to  provide  for  the  Support  and 
Maintenance  of  His  Boyal  Highness  Prince 
Leopold  George  Dnnoan  Albert  on  his 
coming  of  age  •  •  -         (p^  87)    66    U.K. 

Apotbeoabiib  Aai  Ambndhbrt;  to  amend 
the  Act  55  Geo.  3.  c.  194,  "for  better 
regulating  the  Practice  of  Apothecaries  in 
England  and  Wales "    •  •        (p.  12)    84    E. 

Application  or  Aids.  See  Comsoudatid 
Fund. 

Appoimtmbnts  undbb  Powbbs  ;  to  alter  and 
amend  the  Law  as  to  Appointmeuts  under 
powers  not  exclusive    -  (p.  12)    37     U.K. 

ABoaDKAOUNBiss ;  to  facilitate  the  re-arrange- 
ment ol  the  Boundaries  of  Archdeaconries 
and  Rural  Deaneries   .  -  (p.  87)    63    B. 

AssiSTAMT  Jddqx  roB  MiDDLBBBX;  to  amend 
the  Law  respecting  the  payment  of  the 
Assistant  Judge  of  the  Court  of  the  Ses- 
sions of  the  Peace  for  the  county  of  Middle- 
sex, and  his  deputy,  ami  the  Chairman  of 
the  Second  Court  at  snob  Sessions       (p.  2)      7    E. 

Attobmbtb  and  Soucttobb  ;  to  amend  the 
Law  relating  to  Attorneys  and  Solicitors 

(p.  88)    68    E. 

to  amend  the  Colonial  Attornies  Re- 
lief Act  (iO  ft  21  Vict  c.  39)    -        (p.  18)    41    C. 


B. 


Cap.  RelatiDgto 


Bab  ADinsBioN  Stamp  ;  to  amend  The  Stamp 
Act,  1870  (83  ft  34  Vict.  c.  97),  in  regard  to 
the  Stamp  Duty  payable  by  Advocates  in 
Scotland  on  admission  as  Barristers  in 
England  or  Ireland,  and  by  Barristers  in 
England  or  Ireland  on  admission  as  Advo- 
cates in  Scotland  -  -  (p.  7)     19    U.E. 

Babbibtibs,  Rxvisiiio;  to  amend  the  Law 
relating  to  the  Payment  of  Revising  Bar. 
risten    -  -  .        (p.  81)    68    E. 

BlNOAL  AND  MaDHAB  CITIL  FUHSB;  tO 
make  provision  for  the  transfer  of  the  assets 
and  liabilities  of  the  Bengal  and  Madras 
Civil  Service  Annuity  Funds,  and  tbe 
Annuity  Branch  of  tbe  "Bombay  Civil 
Fund,  to  the  Secretary  of  State  for  India 
in  CoancU  -  -  -  (p.  2)    12    C. 

Bittiho;  to  amend  the  Act  16  ft  17  Vict  c. 
.119,"  for  tbe  Supression  of  Betting  Houses  " 

(p.  2)    16    U.K. 

BntTHS  AND  Deaths  Rboistbation  ;  to 
amend  the  Law  relating  to  the  Registration 
of  Births  and  Deaths  in  England,  and  to 
consolidate  the  Law  respecting  the  Regis- 
tration of  Births  and  Deaths  at  Sea    (p.  65)     88    E. 

Bishop  of  Calodtta;  to  extend  to  the 
present  Bishop  of  Calcutta  the  Regulations 
made  by  Her  Majesty  as  to  the  leave  of 
absence  of  Indian  Bishops  -  (p.  2)    18    0. 

Board  or  Tbadb  Abbitbations^  ftc;  to 
amend  the  powos  of  the  Board  of  Trade 
with  respect  to  ioqnirieH,  arbitrations, 
appointments,  and  other  matters  tmder 
special  Acts,  and  to  amend  the  Regulation 
of  Railways  Act,  1873  (36  ft  37  Viot.  c. 
48),  so  far  as  r^ards  the  reference  of 
differenoee  to  the  Railway  OommissiunerB 
in  lieu  of  Arbitrators    •  -        (p.  12)    40    U.K. 

Bombay  Citil  Fund.  See  Bemqal  and 
Madbab  Civil  Funds. 

Bdildino  Sociitixs;  to  consolidate  and 
amend  tbe  Laws  relating  to  Building 
Societies  -  •  -        (p>  13)    42    U.K. 


Canadian  Stock;  to  make  provision  respect- 
ing the  Stamp  Duty  on  Transfers  of  Stock 
of  tbe  Oovenuemt  of  Oanada     •        (p.  10)    26    UJL 
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O— «on. 


Cap  Belatlngto 


Cattlb  DiBliLBa;  to  amend  the  Acts  29  &  30 
Viot.  c.  4  and  83  &  34  Vict  c.  86,  relating 
to  Cattle  Dlaeaae  in  Ireland      -  (p.  1) 

Chcboh  FATBoyAOK ;  to  alter  and  amend 
the  Lava  relating  to  the  Appointment  of 
Ministers  to  Parishes  in  Scotland      (p.  62) 

CauacHEa  a.kd  Chafils  Exemftiok;  to  pro- 
vide for  the  Exemption  of  Cburdieg  and 
Chapels  in  Scotland  from  Local  Kates  and 
Assessments      •  -  -  (p.  7) 

Civil  Bill  Codbts;  to  enlarge  the  Juris- 
of  the  Civil  Bill  Courts  in  Ireland  in  respect 
to  the  recovery  of  Balances  due  on  partner- 
ship Accounts,  and  in  rexpect  of  Actions 
involving  Questions  of  Title  to  oorporeitl 
and  incorporeal  Hereditaments  (p.  87) 

Clbbot  Colonial;  respecting  Colonial  and 
certain  other  Clergy      -  (p.  48) 

Cl>bk  of  TBI  Cbown  in  Chasoebt;  to  pro- 
vide fur  the  abolition  of  certain  ofiSces  con- 
nected  with  the  Great  Seal,  and  to  make 
better  provision  respecting  the  office  uf  the 
Clerk  of  the  Crown  in  Chancery        (p.  62) 

Collisions  at  Sba;  to  make  regulations 
for  preventing  Collisions  in  the  Sea  Chan- 
nels leading  to  the  River  Mersey       (p.  81) 

Colombo  Habboub  ;  to  empower  the  Public 
Works  Loan  Commissioners  to  advance  a 
sum  of  money,  by  way  of  loan,  for  the 
improvement  of  the  harbour  of  Colombo  in 
the  colony  of  Ceylon      -  -         (p.  10) 

Colonial  Coubtb  Jdbisdiotion  ;  to  regulate 
the  Sentences  imposed  by  Colonial  Courts 
where  jurisdiction  to  try  is  conferred  by 
Imperial  Acts    -  •  *         (P-  ^^) 

CoMMiasioNEBs  of  Land  Tax  ;  to  appoint 
additional  Commissioners  for  executing  the 
Acts  for  granting  a  Laud  Tax  and  other 
•  (p.  7) 

PoLioa,   DoBUH.     See 


rates  and  taxes  - 
CoHMISSIONBRa     OV 
HAGiaTBATBS,  &C. 

Commissiohbbb    or 


82 


I. 

S. 


20  a 


66 


77 


81 


62 


I. 
U.K. 

E. 

E. 


24    C. 


27    C. 


18    E. 


WOBEB  AND  FUBUO 
BuiLOINOa  ;  to  regulate  the  Incorporation 
of  the  Commissioners  of  Her  Majesty's 
Works  and  Public  Buildings,  and  fur  other 
purposes  relating  thereto  -         (p.  52) 

CoNJDQAL  Rights  (Scotland)  ;  to  amend 
the  Conjugal  Rights  (Scotland)  Amend- 
ment Act,  1861  (24  &  25  Vict.  c.  86)  (p.  10) 

Consolidated  Fund  ;  to  apply  a  sum 
(i'1,422,797  14s.  6d.)  out  of  the  Con- 
soUdatrd  Fund,  to  the  service  of  the  years 
ending  31st  March,  1873,  and  1874    (p.  I) 

to  apply  the  sum  of  £7,000,000  out  of 

the  Consolidated  Fund  to  the  service  of  the 
year  ending  the  Slst  March,  1875       (p.  1) 

to  apply  the  sum  of  £13,000,000  out 

of  the  Consolidated  Fund  to  the  pervice  of 
the  year  ending  the  Slst  March,  1875  (p.  2) 
-  tn  apply  a  sum  out  of  the  Consolidated 


84 


31 


10 


TT.K. 
S. 

U.K. 
V.K. 
U.K. 


Fund  to  the  service  of  the  year  ending  the 
Slst  March,  187S,  anJ  to  appropriate  the 
Supplies  granted  in  this  Session  of  Par- 
liament -  -  -        (p-  31)    66    U.K. 

CoNSTABOLABT,  Ibish  ;  to  amend  the  Laws 
relating  to  the  Royal  Irish  Constabulary 

(p.  49)    80.    I. 

CoNTBAOTS  or  IsrAHTB  ;  to  amend  the  Law 

as  to  the  Contracts  of  Infants    -         (p.  37)     62     UJC. 

CoONCILS,  India;  to  amend  the  Law  relating 
to  the  Council  of  the  Governor  <j}eneral  of 
India    -  -  -  -        (p   55)     91    C. 

CoDBT  or  Jitdioaiube.  See  Sufbeub  Coobi 
or  Jddioatcbe. 


C — eon. 


Cap.  Bdatlngto 


Customs  and  Inland  Revenue  ;  to  grant 
certain  Duties  of  Customs  and  Inland 
Revenue ;  to  repeal  and  alter  other  Duties ; 
and  to  amend  tiie  Laws  reUting  to  Cus- 
toms and  Inland  Revenue.  [Customs  Duties 
on  Sugar,  and  on  Tea ;  Income  Tax  and 
Inhabited  House  Duties ;  Excise  Duties  in 
retpeot  of  Horses  and  Horse  Dealers  ;  Ex- 
cisie  Duties  on  Sugar  and  Sugar  used  in 
brewing]  -  -  -  (p.  S)     16    U.K. 

Cdstoms  (Isle  or  Man)  ;  to  consolidate  and 
amend  Uie  Duties  of  Customs  in  the  Isle  of 
Man      -  -  -      .     -        (p.  26)     4«    U.K 


Dbaihaob,  &C.,  or  Lands;  to  amend  the 
Drainage  and  Improvement  of  Lands  Act 
(Ireland),  1863  (26  &,  27  Vict.  c.  88)  (p.  10)    32    J. 


E. 


East  India  Loav  ;  to  enable  the  Secretary 
of  State  in  Coun<^  of  India  to  raise  money 
in  the  United  Kingdom  for  the  Service  of 
the  Government  of  India  -  (P-  1)      3     U.K. 

Elimintabt  Education;  to  authorise  an 
Advance  out  of  the  COosolidated  Fonil  of 
the  United  Kingdom  to  the  Public  Works 
Loan  Commissioners,  for  enabling  them  to 
make  Loans  to  School  Boards  in  pnisnance 
of  the  Elementary  Education  Act,  1873, 
86  &  37  Viot  o.  86.      -  -         (p.  2)      9    U.K. 

-  to  provide  for  the  exception  of  the 


Borongh  of  Wenlock  from  the  cat^ory  of 
boroughs  under  The  Elementary  Education 
Act,  1870,  33  &  34  Viot  c.  76  (p.  12)    S9     E. 

'  to  declare  the  Validity  of  Orders  of 


the  Education  Department  with  respect  to 
United  School  Districts,  and  to  make  better 
provision  with  respect  to  such  Orders. 
[East  and  West  Looe,  Cornwall;  Bersham, 
Denbigh;  Hutton,  Cranswick,  E.R.  York; 
Mickleton,  Gloucester ;  Brvcon;  Narberth, 
Pembroke;  Newtown  and  Uanllwchaiam, 
Montgomery.]  -  -        (p.  55)    90    E. 

Endowed  Sohools;  to  amend  the  Endowed 
Schools  Acts,  32  ft  33  Vict  o.  66.  and  36  ft 
87  Vict  c.  87.  [Thuisfer  of  Powers  to 
Charity  Commissioners.]  -        (p.  65)    87    K 

Evidbnob,  Law  or ;  to  farther  alter  and 
amend  the  Law  of  Evidence  in  Scotland, 
and  to  provide  for  the  recording,  by  means 
of  Shorthand  Writing,  of  Evidence  in  Civil 
Causes  in  Sheriff  Courts  in  Scotland  (p.  37)    64    8. 

EzFiBiNa  Laws  CoNTiNUANoa;  to  continue 
various  expiring   Laws.     See  p.   54  pott 

(p.  48>    76    U.K. 


Faotobies;  to  make  better  provinon  for 
improving  the  health  of  women,  young 
persons,  and  children  employed  in  manu- 
factures, and  the  education  of  such  children, 
and  otherwise  to  amend  the  Factory  Acts 

(p.  20)    44    U.K. 

Fines  ;  to  explain  and  amend  The  Fines  Act 
(Ireland),  1851  (14  ft  16  Vict.  c.  90),  and 
for  other  purposes  relating  thereto    (p.  47)    72     I. 
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F — con. 

Cvf.  KeUtIng  to 

FoTLB  Colleoe;  for  the  belter  management 
and  regulation  of  Foyle  College  in  the  city 
of  Londonderry,  and  for  vesting  in  the 
governing  body  of  such  College  the  present 
Bohoolhouse  and  premises  belonging  to  such 
Oollege,  and  for  vesting  the  right  of 
appointment  of  head-master  of  such  College 
in  the  Bishop  of  Deny  and  Raphoe  and  the 
Governor  of  the  Honourable  the  Irish 
Society  -  -  -        (p.  49)    79    I. 


GaukBirdb;  for  altering  the  shooting  season 
for-  Grnnse  and  certain  other  Game  Birds 
in  Ireland  -  •  -  (p.  2)     11     I. 


Habbocr  DDKS,  IsLl  OF  Man;  to  make  pro- 
vision for  the  taking  of  Harbour  Dues  in 
the  Isle  of  Man  -  ■  (p.  2)       8     E. 

HxBBiNO  FiSREBY  BARRELS  ;  to  remove  the 
Restrictions  contained  in  the  British  White 
Herring  Fishery  Acts  in  regard  to  the  use 
of  Fir  Wood  for  Herring  Barrels       (p.  10)    25    E.  &  £ 

Hektfobd  College,  Oxfobd;  for  dissolving 
Magdalen  Hall,  in  the  University  of  Oxford, 
and  for  incorporating  the  Principal,  Fel- 
lows, and  Scholars  of  Hertford  College ; 
and  for  vesting  in  sooh  College  the  Iwds 
and  other  property  now  held  in  trust  for 
the  bene&t  of  Magdalen  Hall    -        (p.  81)    65    K 

HEBTroRD,  CoUNTT  OF,  &c.;  for  alterii^  the 
boundaries  between  the  liberty  of  St.  Albsn 
and  the  rest  of  the  county  of  Hertford ; 
and  for  making  better  provision  for  the 
transaction  of  County  Business,  and  the 
Administration  of  Juutice  at  Quarter  Ses- 
sions in  that  county       -  -        (p.  25)    45    E. 

HoLYEBAO  Old  Hjusbodb  Road  ;  to  transfer 
parts  of  the  Holyhead  Old  Harbonr  Road 
from  the  Board  of  Trade  to  the  Local 
Board  of  Health  of  the  town  of  Holyhead ; 
and  fur  other  purposes  -  -         (p.  10)     80     E. 

HoaiBRT  Makofaoidbb;  to  provide  for  the 
payment  of  Wages  without  Stoppages  in 
the  Hosiery  Manufactare  -        (p.  25)     48    B. 


Imfbotbhint  or  Lakos  ;  to  amend  the  Drain' 
age  and  Improvement  of  .Lands  Act 
(Ireland),  1868  (26  *  27  Vict,  c  88)  (p.  10)     82     I. 

Inodbtblal  and  Ksfobhatobt  Schools  ;  to 
extend  the  Powers  of  Prison  Authorities  in 
relation  to  Indastrial  and  Reformatory 
Schools,  and  for  other  purposes  relating 
thereto    -  -        (p.  25)     47    E.ftS. 

iNTOXlCATiNa  LiQDOBB ;  to  amend  the  Laws 
relating  to  the  sale  and  consumption  of  Id- 
toxioating  Liquors  .        (p.  25)     49    £.  &  L 

to  amend  the   Laws  relating  to  the 

sale     and    consumption    of    Intoxicating 
Liquors  in  Ireland  -  ,         (p.  38)     69     I. 

Ibxlahd,  Acts  belatinq  bxolusitilt  to.    iSce— 
Cattle  Disease. 
Civil  Bill  Codbts. 
Dbaimaob,  tic.,  OF  Lands. 
Funs. 

Foub  Codbts  Mabbhalsea. 
FoTLE  Collbob. 
Game  Bibdb. 

Ibibh  Rxfboductite  Loan  Fiwd. 
Jubibs. 

LlOBHBINO. 

LOOOH  COBBIB  NaTIOATIOIT. 


I— con. 

Cap.  Belatlngto 

Magibtbatbs,  &0. 

Pbtvatb  Lonatio  AarLtms. 

PnBLio  Healtu. 

Rateable  Pbopkbtt  Valuation. 

RoTAL  Ibish  Conbtabdlabt, 

Shannon  Natioation. 
Ibish  Rbpboductivb  Loan  Fund  ;  to  amend 

the  Law  relating  to  the  Irish  Reproductive 

Loan  Fund        -  -  -         (p.  52)    86    L 

Ibish  Societt.    See  Fotlb  Collbqx. 

J. 

JUDIOATDBI,  SVFBKKE  CoUBT  OF  ;  for  de- 
laying the  coming  into  operation  of  the 
Supreme  Conrt  of  Judicature  Act,  1878 
(86  &  87  Vict.  c.  66)     -  •        (p.  52)    88    E. 

Jdbies;  to  farther  amend  the  Law  relating 
to  Juries  in  Ireland      -  -        (p.  10)    28    L 

I.. 

Land  Tax  Commissionebb  ;  to  appoint  ad- 
ditional Commissioneni  for  executing  the 
Acts  for  granting  a  Land  Tax  and  other 
rates  and  taxes  ■  -  •  (p.  7)    18    E. 

Land  Transfer,  &c.  ;  to  amend  the  Law 
relating  to  Land  Bights  and  Conv  eyancing, 
and  to  facilitate  the  Transfer  of  Land  in 
Scotland  -  -  ■        (p.  66)         94    & 

LiHiTATioN  OP  Actions;  for  the  further 
Limitation  of  Actions  and  Suite  relating  to 
Real  Property    -  -  -        (p.  32)     67    E.4I. 

LoAHa  Set  Colombo  Habboub.  Pdblic 
WoBKB  Loan  (School  Boabds). 

LoooH  CoBBiB  Natioation  ;  to  authorise 
"The  Lough  Corrib  Navigation  Trustees" 
to  dispose  of  part  of  the  Navigation  in  the 
district  of  Loughs  Corrib,  Mask,  and  Curra 

(p.  46)    71     I. 

Ldiiatig  Astldms  ;  to  amend  the  Law  re- 
specting certain  Receipts  and  Expenses 
connected  with  Private  Lunatic  Asylums  in 
Ireland  -  •  ■        (p.  47)    74    I. 


MAaiSTBATBB,  fto.  i  to  amend  the  Acts 
«  &  7  Will.  4.  c.  18,  16  ft  17  Vict.  cap.  60, 
and  22  ft  23  Vict.  o.  62,  regulating  the 
Salaries  of  Resident  Magistrates  in  Ireland 
and  the  Salaries  of  the  Chief  Commissioner 
and  Assistant  Commissioner  of  Police  of  the 
Police  District  of  Dublin  Metropolis   (p.  7)    23    I. 

Mabine  Mutiny  ;  for  the  Regulation  of  Her 
Majesty's  Royal  Marine  Forces  while  on 
shore     -  -  -  •  (p.  1.)      6    U.K. 

Marshalsea,  Dublin  ;  for  the  Discontin- 
uance of  the  Four  Courts  Marshalsea 
(Dublin),  and  tiie  removal  of  Prisonen 
therefrom  -  -  •  (p.  7)    21     I. 

Mabbiaobs  Lxoalization  ;  to  render  valid 
Marriages  heretofore  solemnized  in  the 
Chapel  of  Ease  called  Saint  Paul's  Church 
at  Pooley  Bridge,  in  the  parish  of  Barton 
(Westmorland)  •  (p.  2.)     14     E. 

tp  render  valid  Marriages  heretofore 

solemnized  in  the  Chapel  of  Ease  called 
Saint  John  the  Evangelist,  at  BenUey,  in 
the  parish  of  Shnstock  (Warwick)       (p.  7)    17    E. 

Mabbxbs  Women's  Pbofebtt  ;  to  amend 
the  Married  Women's  Property  Att,  1870 
(33  ft  84  Vio.  c.  98)      -  •        (p.  30)    60    E.ftL 
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M — con. 

MRB0P0LIT.1H  Potiioa,  ftc  ;  to  make  farther 
proTiiion  reapecting  the  oootribntion  out  of 
moneya  provided  by  PBrliament  towarda  the 
expenaen  of  the  Police  Force  in  the  Metro- 
politan Police  Diatrict,  and  eliewhere  in 
Great  Britain     -  -  •        (p.  38) 

MiLiTia ;  to  amend  the  Law  relatioy  to  the 
Militia  •  -  •  •        (p.  10) 

Mdtint  ;  for  Puniahing  Motiny  and  Deaer- 
tiou,  and  for  the  better  payment  of  the 
Army  and  their  Qnarters  .  (p,  1) 


Pibsonation;  to  render  Personation,  with 
intent  to  deprive  any  person  of  Real  Eitate 
or  other  property,  Felony  •         (p.  12) 

Post  Omoi  Savivob  Banks  ;  to  amend  tbe 
Law  relating  to  the  Payment  to  and  Repay> 
ment  by  the  Commiaaioneie  for  the  Reduo- 
tion  of  the  National  Debt  of  Moneya 
received  in  and  to  the  aooonnta  relating  to 
the  Poat  Office  Savings  Bank    ■        (p.  i1) 

PoBUC  ECsALTH ;  to  amend  the  Law  relating 
to  Pnblic  Health  in  IiaUnd       -        (p.  65) 

POBUO  WoBSHip  RioULATioii  ;  fur  the  better 
adminiitration  of  the  Lawa  respecting  the 
regulation  of  Public  Worship    -         (p.  62) 

Pdbohajsib,    See  Vbisob  abb  Pdbohabib. 


Cap.  BeUUog  to 

68 

E.*S. 

> 
29 

U.K. 

4 

UK. 

86 

U.K. 

13 

U.K. 

98 

I. 

8. 


86    E. 


Si    B. 


Batiabli  Fbopbbtt  Yaldation  ;  to  amend 
the  Law  respecting  the  Liability  and  Va- 
Itiation  of  certain  Property  for  the  purpose 
of  Bate*  •  •        (P-  31) 

— to  amend  the  Law  relating  to  the 

Valoation  of  Bateable  Property  in  Ireland 

(p.  46)    70    1. 

Bbtbbub  OmoBBB  Dkabiutibb  ;  to  relieve 
Revenue  Officers  from  remaijiing  Electoral 
Disabilities        -  .  -  (p.  8) 

BOTAL  MAsnna ;  for  the  regalation  of  Her 
Majesty's  Royal  Marine  Forces  while  on 
Shore     -  -  .  •  (p.  1) 

BoTAL  Obdnabob  Cobps;  for  granting  Com- 
p«naation  to  Officers  of  the  Hojti  (late  In- 
dian) OrdnMoe  Corps   -  •        (p.  36)     61     JJ.  K. 


U.K. 


S    U.K. 


Cap.  ReUflDg  to 


Sabitabt  Laws  AxiHDnNT ;  to  amend  and 
extend  the  Sanitary  Laws  (p.  65)    89    J£. . 

SnruD  EaTATBS ;  to  extend  the  Powers  of 
the  Leases  and  Sales  of  Settled  Estates  Act 
(19  k  20  Vict.  c.  120.)  ■  -        (p.  11)    88    E.  ft  I. 

SsAHXOir  NATiaATloK ;  to  amend  and  en- 
large the  powers  of  the  Acts,  5  ft  6  Will. 
4,  0.  67,  2  ft  3  Vict  c.  61,  and  9  ft  10 
Vict,  0.  86,  relating  to  the  Navigation  of 
the  River  Shannon;  and  for  other  purposes 
relating  thereto  -  -         (p.  33)     60     I. 

SbACOBTBB-HouBBB,  fto.  ;  to  regulate  and 
otherwise  deal  with  Slaughter- Houses  and 
oertain  other  Buainesaes  in  the  Metropolis 

(p.  38)    67    E. 

Statittb  Law  Bbtiriok  ;  for  further  pro- 
moting the  Revision  of  the  Statute  Law  by 
repealing  certain  Enactments  [42  Geo.  3. 
to  7  WiU.  4.  ft  1  Vict]  which  have  ceased 
to  be  in  force  or  have  become  unnecessary. 

(p.  12)    85    U.K. 

for  further  promoting  the  Revision  dT 

the  Statute  Law  by  repealing  oertun  Enact- 
ments [1  ft  2  Viot.  to  7  ft  8  Vict]  which 
have  ceased  to  be  in  force  or  have  become 
unnecessary        -  -  '         (P-  ^)     ^     ^-^ 

Stbaitb  Sbttlciiehtb  ;  toextend  the  Juris- 
diction of  Courts  of  the  Colony  of  the 
Straits  Settlements  to  oertun  Cnmes  and 
0£Fences    committed    out  of   the    Colony 

(p.  12)    38    C. 


IT. 

See  Elbkibtabt 


UsincD  Soaooii  Dibtbiotb. 

ESDOATION. 


Vaoohtatiok  Act  AmMOXBiiT;  to  erolain 
The  Vaccination  Act,  1871  (84  ft  36  Viot. 
o.  98)    .  -  -  -        <p.  48)    75    E. 

Vbhdob  Alio  PUBOHABEB,  Law  OF ;  to  amend 
the  Law  of  Vendor  and  Purohaaer,  and 
farther  to  simplify  Title  to  Land      (p.  48)    78    £.  ft  I 

W. 

WoBUND  IiUh'b  DwBLUHas;  to  facilitate 
the  erection  of  Uwellings  for  Working  Men 
on  land  belonging  to  Monidpal  Corpoi»- 
tions      •  .  -  •        (p.  33)    69    E. 


YouBO  PiBaoirs. 
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